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ABBREVIATIONS 


For  the  purpose  of  saving  space  the  style  of  citing  certain  reports 
has  been  changed  as  follows: 

A Atlantic  Reporter. 

Am.   St American   State   Eeports. 

Ky.  L.  R Kentucky  Law  Eeporter. 

N.  Y.  S New  York  Supplement. 

P Pacific   Reporter. 

P.  R.  Fed Porto   Rico   Federal. 

S Southern   Reporter. 

Tex.  Civ Texas  Civil  Appeals. 

Tex.   Cr Texas  Criminal. 

The  following  abbreviations  have  also  been  adopted : 

aff affirmed  or   affirming. 

appr approved   or  approving. 

Cit citing. 

C Commonwealth. 

disap disapproved   or  disapproving. 

dist distinguished   or  distinguishing. 

foil followed   or   following. 

mod modified  or  modifying. 

over overruled    or   overruling. 

P People. 

quot quoting. 

ref referring. 

rev reversed   or   reversing. 

S State. 

S.  C. same  case. 


EXPLANATORY  NOTE 


The  words  and  figures  at  the  top  of  each  page  refer  to  the  volume 
and  title  to  which  the  page  relates.  The  black  figures  at  the  left  in 
each  column  —  thus :  756-21  —  represent,  respectively,  the  page  and 
note  number  of  the  original  volume  to  which  the  supplementary  matter 
relates. 

Matter  not  covered  by  the  original  is  placed  under  the  page  and  note 
number  nearest  to  which  it  would  logically  have  fallen, 

Italic  lines  at  the  head  of  an  article  herein  form. an  index  to  new 
matter  contained  therein. 

In  examining  a  proposition  in  any  one  of  the  volumes  the  investi- 
gator should  always  be  sure  to  turn  to  the  Supplement  to  ascertain 
what,  if  any,  decisions  directly  in  point  have  been  made  since  the 
original  article  was  written.  To  illustrate:  Suppose  you  are  examin- 
ing authorities  bearing  on  the  rule  stated  in  the  articles  on  "Sales," 
Volume  11,  page  603,  note  59,  as  to  evidence  of  the  difference  between 
the  contract  price  and  the  market  price  at  the  time  and  place  of  de- 
livery. Run  through  this  Supplement  until  you  see  the  guiding  terms 
"Vol.  11"  at  the  top  of  the  page  in  the  margin;  turn  until  you  come 
to  the  running  title  "Sales;"  then  glance  down  the  columns  and  turn 
until  you  see,  at  the  left  of  the  column,  the  black  figures  "603-59." 
Following  this  will  be  found  the  authorities  supplementing  the  original 
work  on  this  point. 

This  volume  includes  all  cases  in  the  reports  and  advance  sheets, 
decided  since  the  original  matter  was  prepared,  down  to  October  1, 1914. 
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Preservation    of   property,    4-18;    Inten-\ 

tion,    how    evidenced,    5-19;    Eecognising  ■ 

title  in   another,   5-21;    Inconsistent  use 

of   easement,  5-21;    Neiv   use,   5-21;    No 

presumption   from   failure   to  include   in  ; 

partition   proceedings,   10;     Of    charter, 

11-38. 

Definition.  —  Norman    v.    Corbley,     32 

Mont.    105,    79   P.   1059;    Oviatt  v.   Co., 

39   Or.   118,   65  P.  811. 

1-1     Enno-S.  Co.  r.  Fishman,  127  Mo. 

App.  207,  104  S.  W.  1156. 

Trade-mark. — Star      Brewery      Co.      i>. 

Brew.  Co.,  36  App.  Cas.   (D.  C.)   534. 

1-2     Gross  V.   Jones,    85    Neb.    77,   122 

N.   W.    681. 

3-3     Dulce  Eealty   Co.   v.   Realty   Co., 

245   Mo.   417,   151   S.  W.  415;    Stillman 

v.  Clean,  129  N.  Y.  S.  515;  In  re  Buffalo, 

120  N.  Y.  S.  611;  Phy  r.  Hatfield,  122 

Tenn.  694,   126   S.  W.  105;   Houston  O. 

Co.  V.  Kimball   (Tex.  Civ.),  114  S.  W. 

662. 

2-5     W.  W.  Sly  Mfg.  Co.  v.  Russell  & 

Co.,  189  Fed.  61,  110  C.  C.  A.  625. 

2-6     Swanson  r.   Kettler,   17  Ida.   321, 

105  P.  1059;   Lockhart   v.  Min.  Co.,   16 

N.  M.  223,  117  P.  833. 

2-7     Anderson    Land    &    Stock    Co.   v. 

McConnell,    188    Fed.    818;     Noland    t'. 

Coon,   1    Alaska    36. 

2-8     Brumley    r.    S.,    83    Ark.    236,   103 

S.    W.    615;    kelsoe    v.    Oglethorpe,    120 

Ga.  951,  48  S.  E.  366,  102  Am.  St.  138. 

2-9     Rogers  r.  Simpson,  31  Ohio  C.  C. 

403;    Charkey  v.   Candiani,   48  Or.   112, 

85   P.   219;   Urpman  v.   Co.,   53  W.  Va, 

501,  44  S.  E.  433,  97  Am.  St.  1027. 


3-10  Union  Pae.  R.  Co.  v.  Greeley, 
189  Fed.  1,  110  C.  C.  A.  571;  Cleveland 
V.  R.  Co.,  8  O.  N.  P.  (N.  S.)  457. 
3-11  Reed  v.  Gasser,  130  la.  87,  106 
N.  W.  383;  Barrett  r.  Co.,  70  Kan.  649, 
79  P.  150;  New  England  Co.  v.  Co., 
189  Mass.  145,  75  N.  E.  85;  Butter- 
field  V.  Reed,  160  Mass.  361,  35  N.  E. 
1128;  Krueger  r.  Market,  124  Minn. 
393,  145  N.  W.  30;  Sharkey  v.  Can- 
diani, 48  Or.  112,  85  P.  219;  Richmond 
■V.  Bennett,  205  Pa.  470,  55  A.  17; 
Kreamer  r.  Voneida,  24  Pa.  Super.  347, 
213  Pa.  74,  62  A.  518;  Phy  r.  Hatfield, 
122  Tenn.  694,  126  S.  W.  105;  Watts 
r.  Johnson,  105  Va.  519,  54  S.  E.  317. 
See  Enfield  Co.  v.  Ward,  190  Mass.  314, 
76  N.  E.  1053. 

3-12  Mitchell  v,  Crummey,  134  Ga. 
383,  67  S.  E.  1042;  Tarver  r.  Deppeu, 
132  Ga.  798,  65  S.  E.  177,  24  L.  R.  A. 
(N.   S.)    1161. 

3-13  Buck  r.  R.  Co.,  169  Ala.  29,  53 
So.  1008;  Davidson  r.  Ellis,  9  Cal.  App. 
145,  98  P.  254;  Worsham  v.  S.,  56 
Tex.  Cr.  253,  120  S.  W.  439  (throwing 
away  a  check  in  belief  it  is  useless  be- 
cause of  mutilation,  not  an  abandon- 
ment) ;  Miller  r.  Wheeler,  54  Wash.  429, 
103  P.  641;  McGraw  0.  &  G.  Co.  v. 
Kennedv,  65  W.  Va.  595,  64  S.  E.  1027. 
See  Carmical  v.  Lumb.  Co.,  105  Ark. 
663,  152  S.  W.  286. 

Co-owners  who  do  not  participate  in 
or  ratifv  an  abandonment  are  not 
bound.  ^Conn  v.  Oberto,  32  Colo.  313, 
76  P.  369. 

3-14  Hough  v.  Porter,  51  Or.  318,  98 
P.    1083. 
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3-13  EJsolc  V.  Otldio,  12S  Fetl.  041; 
Goul.l  r.  Co.,  8  Ariz.  429,  76  P.  o9S; 
Watkins  p.  R.  Co.,  123  la.  390,  98  N.  W. 
910;  Welsh  r.  Tavlor,  134  N.  Y.  450, 
31  N.  B.  896,  18  L.  R.  A.  535;  Haight 
v.  Littlefiolil,  147  N.  Y.  338,  41  N.  E. 
696;  Coiiabeer  r.  R.  Co.,  156  N.  Y. 
474,  51  X.  E.  402;  Andrus  r.  Co.,  93 
App.  Div.  377,  87  N.  Y.  S.  671,  «//(.. 
without  opinion,  1S3  N".  Y.  580,  70 
N.  E.  lOSS;  Huffman  r.  Smyth,  47  Or. 
573.   <<4   P.   80. 

Involuntary  absence  is  not  an  abandon- 
ment. Eiselo  r.  Oddie,  128  Fed.  941; 
Gould  i\  Co.,  S  Ariz.  429,  76  P.  598; 
Huffman  v.  Smvth,  47  Or.  573,  84  P. 
80. 

4-16  P.  V.  Gloversville,  128  App,  Div. 
44,  112  X.  Y.  S.  387. 
4-18  Empire,  etc.  Co.  t.  Co.,  131  Fed. 
591,  603,  66  C.  C.  A.  99;  Noland  r. 
Coon,  1  Alaska  36;  Loeser  r.  Gardner, 
id.  641;  Buflfalo  Z.  &  C.  Co.  v.  Crump, 
70  Ark.  525,  538,  69  S.  W.  572;  Wood 
i\  Co.,  147  Cal.  228,  81  P.  512;  Conn 
V.  Oberto,  32  Colo.  313,  76  P.  369; 
Peoria,  etc.  Co.  r.  Turner,  20  Colo.  App. 
474,  79  P.  915;  Omar  r.  Soper,  11  Colo, 
380,  18  P.  443,  7  Am.  St.  246;  Moffat 
1".  Co.,  33  Colo.  142,  SO  P.  139;  Gas- 
ton i\  R.  Co.,  120  Ga.  516,  48  S.  E. 
188;  Rawlings  v.  Armel,  70  Kan.  778, 
79  P,  683;  Bel  L.  Co.  r.  Stout,  134  La, 
987,  64  S.  881;  St.  Mary  Bank  &  T, 
Co.  V.  Daigle,  128  La.  758,  55  So.  345; 
Hutchins  i\  Page,  204  Mass.  284,  90 
N.  E.  565;  Pocoke  v.  Peterson  (Mo.), 
165  S.  W.  1017;  StrothT  v.  Barrow,  246 
Mo.  241,  151  S.  W.  900;  Kennedy  v.  Dun- 
can, 157  Mo.  App.  212,  137  S.  W.  299; 
Norman  r.  Corbley,  32  Mont,  195,  79 
P.  1059;  Blenis  v.  Knitting  Co.,  130 
N.  Y,  S.  740;  May  r.  Getty,  140  N.  C. 
310,  53  S.  E.  75;  Patterson  v.  Williams, 
52  Pa.  Super.  299;  Sweezy  v.  Vallette 
(R.  I.),  90  A.  1078;  Phillis  V.  Gross,  32 
S.  D.  438,  143  N.  W.  373;  Worsham  r.  S., 
56  Tex.  Or.  253,  120  S.  W.  439;  Promon- 
tory R.  Co.  r.  Argile,  28  Utah  398,  79 
P.  47;  Scott  r.  Moore,  98  Va.  668,  686, 
37  S.  E.  342,  81  Am.  St.  749;  Miller 
V.  Wheeler,  54  Wash.  429,  103  P.  641; 
National  'SL  &  M.  Co.  r.  Piccolo,  54 
Wash.  617,  104  P.  128;  Davis  v.  Den- 
nis, 43  Wash.  54,  85  P.  1079;  McGraw 
O.  &  G.  Co.  r.  Kennedy,  65  W.  Va. 
595,  64  S.  E.  1027;  Urpman  f.  Co.,  53 
W.  Va.  501,  44  S.  E.'  433,  97  Am.  St, 
1027;  Somers  v.  Nat.  Bk.,  152  Wis. 
210,  138  N.  W.  713.  See  "Fixtures," 
infra,    769-28. 


Intent  to  abandon  not  shown. — In  re 
Third  Ave.,  145  Aj.p.  Div.  244,  130 
N,  Y.  S.  SO. 

By  insane  person. — Evidence  not  rc- 
(oivod  to  sliow  fact  or  raise  ]ircsump- 
tion  insane  jiorson  intended  to  aban- 
don possessory  right.  White  V.  Mar- 
tin. 2   Alaska    195. 

Preservation  of  property  is  inconsistent 
with  intent  to  al)andon  it,  though  own- 
er forgot  where  it  was  left.  Liver- 
more  ;-.  White,  74  Me.  452,  43  Am. 
Rei».   GOO. 

Intent  shown  by  conduct  regardless  of 
actual  or  express  intent.  Somers  v. 
Germania  Nat.  Bank,  152  Wis.  210,  138 
N.  W.  713. 

5-19  Young  v.  Co.,  86  L.  T.  N.  S. 
(Eng.)  41;  Burke  i".  Bishop,  175  Fed. 
167;  Gould  v.  Co.,  8  Ariz.  429,  76  P. 
598;  Cooper  v.  Shannon,  36  Colo.  98, 
85  P.  175;  Swain  i\  Webre,  106  La. 
161,  30  S.  331;  New  England  Co.  r.  Co., 
189  Mass.  145,  75  N.  E.  85;  Norman 
r.  Corbley,  32  Mont.  195,  79  P.  1059; 
City  Bk.  r.  Van  ]\leter,  59  N.  J.  Eq. 
32,  45  A.  280;  Forty-second  R.  Co,  v. 
Cantor,  104  App.  Div.  476,  93  N.  Y. 
S.  943;  Heughes  r.  Co.,  133  App.  Div. 
814,  118  N.  Y.  S.  109;  Sharkey  r.  Can- 
diani,  48  Or.  112,  85  P.  219;  Oviatt  r. 
Co.,  39  Or.  118,  65  P.  811;  Calhoon  r. 
Neely,  201  Pa.  97,  50  A.  967;  Aye  r, 
Co.,  'l93  Pa.  457,  44  A.  556;  Marshall 
V.  Co.,  198  Pa.  83,  47  A.  927;  Sowles 
r.  Minot,  82  Vt.  344,  73  A.  1025;  Scott 
i\  Moore,  98  Va.  668,  37  S.  E.  342,  81 
Am.  St.  749;  McAdam  r.  Co.,  57  Wash. 
407,  107  P.  187;  Smith  n  Root,  66  W. 
\'a.  633,  66  S.  E.  1005;  Urpman  r.  Co., 
53  W.  Va.  501,  44  S.  E.  433,  97  Am, 
St.  1027;  Garrett  t\  O.  Co.,  66  W,  Va. 
587,  66  S.  E.  741. 

Intention  must  be  clearly  evidenced  by 
conduct.  Scarritt  r.  R.  Co.,  148  Mo. 
67fi,   50   S.   W.  905. 

Intent  and  non-use  must  concur  in  ir- 
rigation cases.  Hough  v.  Porter,  51 
Or.  318,  98  P.  1083. 
5-20  Young  i\  Co.,  86  L,  T,  N.  S, 
(Eng.)  41;  Buffalo,  etc.  Co.  v.  Crump, 
70  Ark.  525,  538,  69  S.  W.  572,  91 
Am.  St.  87;  Northern  Assur.  Co.  r. 
Stout,  16  Cal.  App.  548,  117  P.  617; 
Land  r.  Johnston,  156  Cal.  253,  104 
P.  449;  Leach  v.  Rowley,  138  Cal.  709, 
72  P.  403;  Wood  r.  Co.,  147  Cal.  228, 
81  P.  512;  Davidson  r.  Ellis,  9  Oal. 
App.  145,  98  P.  254  (right  of  way 
granted  b.y  deed,  immaterial  how  long 
non-user     continues);      Butterfield     v^ 
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O'Neill,  19  Colo.  App.  7,  72  P.  807; 
Brunthaver  r.  Talty,  31  App.  Cas.  (D. 
C.)  134  (building  a  wall  without  open- 
ing for  use  of  alley  held  under  a 
grant) ;    Chicago,   etc.   R.   Co.    v.   Wood, 

30  Ind.  App.  650,  66  N.  E.  923;  Teach- 
out  r.  Lodge,  128  la.  380,  104  N.  W. 
440;  Galloway  r.  Eowlett,  24  Ky.  L. 
E.  2503,  74  S.  W.  260;  Pearce  v.  Ford, 
124  La.  851,  50  S.  771  (silence  and  in- 
action are  immaterial);  White  v.  Ship- 
pee,  216  Mass.  23,  102  N.  E.  948;  Lud- 
low Mfg.  Co.  r.  Co.,  177  Mass.  61,  58 
N.  B.  181;  Baughman  r.  Faulwell,  156 
Mo.  App.  227,  137  S.  W.  627;  Agnew 
v.  Pawnee,  79  Neb.  603,  113  N.  W. 
236;  Hennessy  v.  Murdock,  137  N.  Y. 
317,    33    N.    E.    330;    Brady    v.    Bradv, 

31  Misc.  411,  65  N.  Y.  S.  621,  a#., 
without  opinion,  88  App.  Div.  427,  84 
N.  Y.  S.  1119;  Blenis  v.  Knitting  Co., 
130  N.  Y.  S.  740;  Phy  v.  Hatfield,  122 
Tenn.  694,  126  S.  W.  105;  Houston  O. 
Co.  v.  Kimball,  103  Tex.  94,  122  S.  W. 
533;  Denison  &  S.  R.  Co.  v.  E.  Co.,  96 
Tex.  233,  72  S.  W.  161,  201;  Brown  i\ 
R.  Co.,  36  Utah  257,  102  P.  740  (ease- 
ment created  by  deed);  Promontory  Co. 
V.  Argile,  28  Utah  398,  79  P.  47;  Gill 
V.  Malan,  29  Utah  431,  82  P.  471;  Ir- 
rigation Co.  r.  Keel,  25  Utah  96,  69 
P.  719;  Sowles  v.  Minot,  82  Vt.  844, 
73  A.  1025;  Scott  v.  Moore,  98  Va. 
668,  686,  37  S.  E.  842,  81  Am.  St. 
749;  Oney  v.  Co.,  104  Va.  580,  52  S.  E. 
843. 

As  to  oil  leases  abandonment  is  looked 
upon  with  favor.  Conkling  r.  Kran- 
dusky,  127  App.  Div.  761,  112  N.  Y.  S. 
13. 

Failure  of  railroad  company  to  fence 
all  right  of  way,  not  material.  Shel- 
don V.  R.  Co.,  161  Mich.  503,  126  N.  W. 
1056. 

5-21  Gaston  v.  Co.,  120  Ga.  516,  48 
S.  E.  188;  Simons  v.  Munch,  115  Minn. 
360,  132  N.  W.  321;  Kinnev  v.  Munch, 
115  Minn.  536,  132  X.  W.  326. 
Abandonment  of  beneficial  use  may  be 
enough  on  part  of  conditional  grantee. 
Hannibal,  etc.  R.  Co.  v.  Frowein,  163 
Mo.  1,  63  S.  W.  500.  See  Davis  r. 
Gale,  32  Cal.  26,  91  Am.  Dec.  554; 
Sieber  x\  Frink,  7  Colo.  148,  2  P.  901; 
Smith  f.  Co.,  18  Mont,  432,  45  P.  682; 
Gross  V.  Jones,  85  Neb.  77,  122  N.  W. 
681;  Farwell  r.  R.  Co.,  72  N.  H.  335, 
56  A.  751;  Oviatt  r.  Co.,  39  Or.  118, 
65  P.  Sll;  Dodge  r.  :\Iarden,  7  Or.  456. 
Non-use  of  public  property  is  not  mate- 
rial;  neither  is  a  temporary  use  of  it 


for  a  purpose  not  inconsistent  with 
that  for  which  it  was  taken.  Corr 
r.  Philadelphia,  212  Pa.  123,  61  A. 
808. 

Non-user  and  new  grant  of  privilege  to 
lay  railroad  tracks  in  street.  See  Dela- 
ware, etc.  R.  Co.  v.  Oswego,  92  App. 
Div.  551,  86  X.  Y.  S.  1027;  Gaston  v. 
Co.,  supra. 

Discontinuance  of  use  of  ancient  lights. 
See  Smith  v.  Baxter  (1900),  2  Ch.  138,' 
69  L.  J.  Ch.  437,  87  L.  T.  650,  48  W.  R. 
458. 

Neglect  to  repair  highway  not  aban- 
donment. Brumley  v.  S.,  83  Ark.  236, 
103   S.  W.   615. 

If  owner  is  in  possession  of  any  of  the 
])ropertv  his  right  to  whole  is  abso- 
lute. Eisele  r.  Oddie,  12S  Fed.  941. 
Failure  to  keep  easement  in  repair  for 
an  unreasonable  length  of  time  is  an 
abandonment  (Onev  r.  Co.,  104  Va.  580, 
52  S.  E.  343;  Buntin  r.  Danville,  93 
Va.  200,  24  S.  E.  830;  Norfolk  v.  Not- 
tingham, 96  Va.  34,  30  S.  E.  444;  Scott 
V.  Moore,  98  Va.  668,  87  S.  E.  342,  81 
Am.  St.  749),  unless  it  continues  to 
be  of  some  use.  Swain  r.  Webre,  106 
La.  161,  30  S.  831;  Butterfield  -v. 
O'Neill,  19  Colo.  App.  7,  72  P.  807. 
Recognizing  title  in  another  is  cogent 
evidence.  Enno-S.  Co.  r.  Fishman,  127 
]\[o.  App.  207,  104  S.  W.  1156. 
Inconsistent  use  of  easement,  if  it  ren- 
ders easement  unbeneficial,  may  show 
intention  to  abandon.  New  England 
Co.  r.  Co.,  189  Mass.  145,  75  N.  E. 
85;  In  re  North  5th  St.,  64  App.  Div. 
611,  71  N.  Y.  S.  644.  But,  generally, 
encroachments  upon  a  common  right  of 
way  do  not  manifest  such  intention; 
they  are,  however,  to  be  considered. 
King  x\  Murphy,  140  Mass.  254,  4  N,  E. 
566.  Such  use  may  be  a  partial  aban- 
donment, but  it  is  not  that  as  between 
purchaser  with  notice  and  owner  of 
easement.  Young  r.  Co.,  86  L.  T.  N.  S. 
(Eng.)  41.  Change  of  use  of  ease- 
ment, not  decisive.  Pitcairn  v.  Hark- 
ness,  10  Cal.  App.  295,  101  P.  809; 
Clark  a  Club,  44  Ind.  App.  426,  88 
X\  E.  100;  Betjemann  v.  R.  Co.,  127 
App.  Div.  83,  111  N.  Y.  S.  567.  May 
be  so  if  inconsistent  and  followed  by 
change  of  conditions  which  led  to  its 
creation.  Brown  v.  R.  Co.,  36  Utah 
257,  102  P.  740;  Fowler  i\  Wick,  74 
X^  .L  Eq.  608,  70  A.  682. 
New  use  of  property  not  material 
change  not  subversive  of  former  use. 
See   six   following   paragraphs: — 
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Alterations  in  ancient  lights.  New- 
son  L\  Pender,  27  Ch.  D.  (Eng.)  43; 
Scott  i\  Pape,  31  id.  554,  55  L.  J.  Ch. 
426,  54  L.  T.  399;  Smith  v.  Baxter 
(1900),  2  Ch.  (Eng.)  138,  69  L.  J.  Ch. 
437,   S7  L.    r.   650. 

New  building. — Citv  Bk.  r.  Van  Meter, 
59  X.  ,T.  Eq.  32,  45  A.  280. 
New  right  of  way. — Weaver  v.  Getz, 
16  Pa.  Super.  418;  Tabbutt  r.  Grant, 
94  Me.  371,  47  A.  899. 
Change  of  right  of  way  by  agreement. 
Tabbutt  r.  Grant,  94  Me.  371,  47  A. 
899. 

Change  of  location  of  irrigating  ditch. 
Bolter  i\  Garrett,  44  Or.  304,  75  P. 
142. 

Substantial  change. — Johnson  i\  Hahne, 
61  X.  J.  Eq.  43S,  49  A.  5. 
Attempted  relocation  of  mining  claim, 
not  abandonment  of  previous  valid 
location.  Temescal,  etc.  Co.  v.  Sal- 
cido,  137  Cal.  211,  69  P..  1010. 
Mining  claim. — Failure  to  include  in 
ai)i)Ucation  to  purchase  a  portion  of  his 
mining  claim  does  not  show  abandon- 
ment of  part  omitted.  Miller  -v.  Ham- 
lev,  31  Colo.  495,  74  P.  980. 
Non-user  of  easement  for  long  time 
may  raise  presumption  of  abandon- 
ment; absolute  refusal  to  use  it  need 
not  be  shown.  McElwancy  T.  Mac 
Biarmid,  131  Ga.  97,  62  S.  E.  20. 
Participation  in  proceedings  to  estab- 
lish a  public  road  which  will  extin- 
giiish  private  right  of  way  shows 
abandonment  of  latter.  McKinney  v. 
E.  Co.,  222  Pa.  48,  70  A.  946;  Good- 
willie  Co.  V.  Co.,  241  111.  42,  89  N.  E. 
272. 

5-22  In  re  Buffalo,  120  N.  Y.  S.  611; 
McMillan  v.  Titus,  222  Pa.  500,  72  A. 
240;  Ft.  Worth,  etc.  E.  Co.  v.  E.  Co. 
(Tex.  Civ.),  151  S.  W.  850;  Miller  v. 
Wheeler,  54  Wash.  429,  103  P.  641. 
See  Strickland  v.  Co.,  55  Or.  48,  104 
P.  965. 

A  long  lease  of  irrigation  rights  is 
abandonment.  Davis  r.  Chamberlain, 
51  Or.  304,  98  P.  154. 
Acquiescence  in  cancellation  of  ap- 
plication to  buy  land  and  making  a 
new  application  shows  abandonment  of 
prior  application.  Williams  V.  Eobi- 
son,  103  Tex.  90,  124  S.  W.  85. 
6-23  Enfield  Mfg.  Co.  v.  Ward,  190 
Mass.  314,  76  N.  E.  1053  (by  trustees); 
Sowles  r.  Minot,  82  Vt.  344,  73  A. 
1025.  Long  continued  absence  and 
failure  to  pay  taxes  or  exercise  acts 
of  ownership  may  justify  a  judgment 


of  abandonment  (Murphy  r.  Dafoe,  18 
S.  D.  42,  99  N.  W.  86;  Oviatt  v.  Co., 
39  Or.  118,  65  P.  811);  it  is  at  least 
evidence  thereof.  Timber  r.  Desparois, 
18  S.  D.  587,  101  N.  W.  879. 
Even  though  coupled  with  failure  to 
record  deed.  Tate  r.  Biggs,  89  Neb. 
195,  130  N.  W'.  1053. 
6-25  Conveyance  of  property  is  most 
convincing  evidence  against  prior  aban- 
donment. Miller  v.  Wheeler,  54  Wash. 
429,    103   P.    641. 

6-26  A  ship  may  be  derelict  though 
held  by  anchors.  The  Pinmore,  121 
Fed.  423. 

7-28  Action  by  sentient  owner.  In  re 
Buffalo,  120  N.  Y.  S.  611. 
Delay  in  bringing  action.  Saxton  v. 
Corbett  (Tex.  Civ.),  122  S.  W.  75. 
7-29  Mining  claim. — See  Badger,  etc. 
Co.  r.  Co.,  139  Fed.  838;  Norman  i'. 
Corbley,  32  Mont.  195,  79  P.  1059.  But 
see  Conn  v.  Oberto,  32  Colo.  313,  76  P. 
369. 

8-30  Wood  C7.  Co.,  147  Cal.  228,  81 
P.  512;  Utt  V.  Frey,  106  Cal.  392,  39 
P.  807;  Eawlings  i".  Armel,  70  Kan. 
778,  79  P.  683;  New  England  Co.  v. 
Co.,  189  Mass.  145,  75  N.  E.  85; 
Heughes  v.  Co.,  133  App.  Div.  814,  118 
N.  Y.  S.  109;  Cambria  I.  Co.  v.  Leidy, 
226  Pa.  122,  75  A.  186;  McMillin  r. 
Titus,  222  Pa.  500,  72  A.  240;  Eus- 
sell  r.  Stratton,  201  Pa.  277,  50  A.  975; 
Patterson  'V.  Williams,  52  Pa.  Super. 
299;  Phillis  v.  Gross,  32  S.  D.  438,  143 
N.  W.  373;  Percival  i\  Williams,  82 
Vt.  531,  74  A.  321;  Garrett  v.  Co.,  66 
W.  Va.  587,  66  S.  B.  741. 
9-31  Gaston  v.  E.  Co.,  120  Ga.  516; 
48  S.  E.  188;  Price  v.  Black,  126  la. 
304,  101  N.  W.  1056. 
9-32  Conkling  v.  Krandusky,  127 
App.  Div.  761,  112  N.  Y.  S.  13.  See 
Cleveland  v.  E.  Co.,  8  O.  N.  P.  (N.  S.) 
457. 

9-33  McMillin  v.  Titus,  222  Pa.  500, 
72  A.  240;  Patterson  v.  Williams,  52 
Pa.  Super.  29^^.  See  McKinley  v.  E. 
Co.,  222  Pa.  48,  70  A.  946. 
lO  No  presumption  from  failure  to 
include  in  partition  proceedings  if  own- 
er's  conduct  not  inconsistent  with  con- 
tinued ownership.  State  t\  West  Tenn. 
Land  Co.,  127  Tenn.  575,  158  S.  W. 
746. 

10-34    Mining      claim,      see      infra, 
''Mines  and  Minerals,"  600-35. 
10-35     Hammer  v.  Co.,  130  U.  S.  291; 
McCulloeh    v.   Murphy,    125    Fed.    147; 
Buffalo  Z.  &  0.  Co.  V.  C^rump,  70  Ark 
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525,  539,  69  S.  W.  572,  91  Am.  St. 
87;  Lozar  v.  Neill,  87  Mont.  287,  96 
P.  343;  Agnew  i\  Pawnee,  79  Neb.  603, 
113  N.  Wi  236;  Hennessy  v.  Murdock, 
137  N.  Y.  317,  33  N.  E.  330;  Eup- 
precht  V.  Society,  131  App.  Div.  564, 
115  N.  Y.  Supp.  926;  Graham  v.  Pur- 
eell,  126  App.  Div.  407,  110  N.  Y.  S. 
813  (proof  must  be  clear  and  con- 
vincing); Phy  V.  Hatfield,  122  Tenn. 
694,  126  S.  W.  105  (evidence  must  be 
clear  and  unmistakable) ;  Scott  f. 
Moore,  98  Va.  668,  686,  37  S.  E.  342, 
81  Am.  St.  749;  Miller  v.  Wheeler,  54 
Wash.  429,  103  P.  641  (burden  not 
shifted  by  proof  of  failure  to  use). 
Abandonment  of  trade-mark  not  shown. 
Baglin  r.  Cusenier  Co.,  221  U.  S.  580, 
rev.  decree  164  Fed.  25,  90  C.  C.  A. 
499. 

SufB-cient  evidence  to  show  abandon- 
ment. Burns  V.  Parker  (Tex.  Civ.), 
137    S.    W.    705. 

11-36  Kelsoe  t\  Oglethorpe,  120  Ga. 
951,  48  S.  E.  366,  102  Am.  St.  138; 
Johnson  v.  Hahne,  61  N.  J.  Eq.  438, 
49  A.  5;  Murphy  v.  Dafoe,  18  S.  D. 
42,  99  N.  W.  86. 

11-37  Price  v.  Black,  126  la.  304, 
101  N.  W.  1056;  Hall  r.  S.,  72  App. 
Div.  360,  77  N.  Y.  S.  282;  Stage  v. 
Boyer,  183  Pa.  560,  38  A.  1035;  Cal- 
hoon  V.  Neely,  201  Pa.  97,  50  A.  967; 
Scott  V.  Moore,  98  Va.  668,  37  S.  E. 
342,  81  Am.  St.  749. 
Relinquishment  of  natural  servitude 
not  presumed  from  lapse  of  time.  Fo- 
ley r.  Godehaux,  48  La.  Ann.  466,  19 
8.    247. 

Non-user  by  city  of  a  street  for  forty 
years  raises  very  strong  presumption 
of  abandonment.  Kelsoe  v.  Oglethorpe, 
120  Ga.  951,  48  S.  E.  366,  102  Am. 
St.  138. 

11-38  Charter  of  railroad  not  aban- 
doned by  suspension  of  construction. 
Collier  v.  It.  Co.,  113  Tenn.  96,  83 
S.   W.   155. 

12-40  Clear  proof  must  be  made  to 
establish  abandonment  of  easement. 
Hennessy  v.  Murdock,  137  N.  Y.  317,  33 
N.  B.  330.  No  presumption  from  non- 
user  under  twentv  vears.  Woodruff  i\ 
Paddock,  130  N.  Y.  618,  29  N.  E.  1021; 
Gaston  r.  R.  Co.,  120  Ga.  516,  48  S.  E. 
188.  Non-user  of  easement  held  under 
grant,  immaterial.  Heughes  r.  Co.,  133 
App.  Div.  814,  118  N.  Y.  S.  109. 
Contra.  Percival  v.  Williams,  82  Vt. 
531,  74  A.   321    (non-user   evidentiary, 


not  conclusive;  owner  may  testify  to 
his  expectation  to  acquire,  property 
for  benefit  of  which  easement  granted). 
13-42  Washington  G.  M.  Co.  v. 
O'Laughlin,  46  Colo.  503,  105  P.  1092; 
Eoberson  v.  Ellis,  58  Or.  219,  114  P. 
100;  Houston  O.  Co.  v.  KimbaU,  103 
Tex.  94,  122  S.  W.  533. 
Boundary  fence — its  location,  character 
and  date  of  erection.  Amee  r.  R.  Co., 
212  Mass.  421,  99  N.  E  168. 
Opinions  as  to  effect  of  facts  testified 
to,  incompetent.  Use  made  of  easement 
was  authorized  may  be  shown.  Gaston 
i\  R.  Co.,  supra.  All  pertinent  facts 
indicative  of  intention  may  be  proved 
(New  England  Co.  i\  Co.,  189  Mass. 
145,  75  N.  E.  85;  Oviatt  v.  Co.,  39  Or. 
118,  65  P.  811),  as  advice  of  counsel 
(Wood  y.  Co.,  147  Cal.  228,  81  P.  512; 
Peoria  M.,  etc.  Co.  v.  Turner,  20  Colo. 
App.  474,  79  P.  915),  void  sale  of 
property,  and  declarations  of  vendor. 
Griseza  v.  Terwilliger,  144  Cal.  456,  77 
P.  1034;  Conn  r.  Oberto,  32  Colo.  313, 
76  P.  369;  Central  T.  Co.  r.  Culver, 
35  Colo.  93,  83  P.  1064;  Galloway  v. 
Rowlett,  24  Ky.  L.  R.  2503,  74  S.  W. 
260;  Noland  r.  Coon,  1  Alaska  36. 
Owner  may  testify  of  his  intent  in  do- 
ing acts  relied  upon  to  show  abandon- 
ment. Bouler,  etc.  Co.  v.  Co.,  36  Colo. 
455,   86    P.    101. 

Removal  of  improvements  may  be 
shown,  and  is  persuasive  in  some  cases 
(Noyes  r.  Douglas,  39  Wash.  314,  81 
P.  724;  Johnson  r.  Brown,  33  Wash, 
588,  74  P.  677;  Oviatt  r.  Co.,  39  Or. 
118,  65  P.  811);  but  failure  to  take 
possession  cannot,  though  conveyance 
not  recorded.  Bond  v.  Wilson,  129 
N.  C.  325,  40  S.  E.  179.  Diverting  a 
watercourse  is  not  evidence  of  aban- 
donment. Bolter  r.  Garrett,  44  Or. 
304,  75  P.  142.  Witness  may  not  tes- 
tify as  to  conclusion,  but  should  state 
facts.  Gaston  i\  R.  Co.,  120  Ga.  516, 
48  S.  E.   188. 

Claim  for  services. — Evidence  of  failure 
to  press,  is  competent  as  bearing  upon 
the  question  of  abandonment.  Rowell 
r.  Battle  Creek,  169  Mich.  19,  135  N. 
W.   79. 


ABATEMENT. 

"Abatement,  Pleas  of,"   see  1  Stand- 
ard Proc. 
15-2     Bland    r.    Bird,    134    Ga.    74,    67 

S.    E.   427. 
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16-5  Jordan  r.  Underbill,  91  App. 
Div.   124,  SG   N.   Y.  S.  020. 

16-6  Howell  r.  Howell,  171  Ala.  502, 
54  S.  601;  Bradford  r.  K.  Co.,  132  Ga. 
851,  65  S.  E.  127;  Phillips  i\  R.  Co., 
110  Kv.  33,  60  S.  W.  941;  ^[anufai-- 
turors  Bottle  Co.  v.  Glass  Co.,  20S 
Mass.  593,  95  N.  E.  103;  Brown  v. 
Gaskill,  74  N.  J.  Eq.  620,  70  A.  665; 
doming  v.  R.  Co.,  128  N.  C.  SO,  38 
S.  E.  253;  Burnett  i\  R.  Co.,  62  S.  C. 
281,  40  S.  E.  679;  Holbrook  i\  Quinlan 
&   Co.,  84  Vt.  411,  SO  A.  339. 

17-8  Consolidated  Co.  v.  Oeltjon,  1S9 
HI.  .s5,  59  X.  E.  600;  C.  i\  R.  Co.,  127 
Kv.  35S,  105  S.  W.  466;  Dodge  v.  Cor- 
nelius, 168  N.  Y.  242,  61  N.  E.  244; 
Hirsh  r.  R.  Co.,  84  App.  Div.  374,  S2 
N.  Y.  S.  754;  Pullman  Co.  r.  Hoyle, 
52  Tex.  av.  534,  115  S.  W.  315. 

18-9  U.  S.  V.  R.  Co,  114  Fed.  682; 
Chapman  v.  Moore,  151  Cal.  509,  91 
P.  324;  S.  r.  Hines,  148  Mo.  App.  298, 
128  S.  W,  250  (judicial  action  must 
be  shown);  Shaughnessy  v>.  Church,  63 
Xob.  798,  89  N.  W.  263. 
18-1<>  Proof  action  commenced  does 
not  show  it  was  i>ending  when  plea 
of  abatement  interposed.  Hirsh  v.  E. 
Co.,  84  App.  Div.  374,  S2  N.  Y.  S.  754. 
19-12  Sloss-Sheffield  Steel  &  Iron 
Co.  r.  Milbra,  173  Ala.  658,  55  So.  890; 
Stokes  V.  Dimmick,  157  Ala.  237,  48 
S.  66;  Ashtou  r.  Heggerty,  130  Cal. 
516,  62  P.  934;  Robinson  r.  Rujirecht, 
191  111.  424,  61  N.  E.  631;  Dodge  v. 
Cornelius,  168  N.  Y.  242,  61  N.  E.  244; 
Madison  v.  Co.,  113  Tenn.  331,  83  S.  W. 
658;  Cooper  v.  Mavfield,  94  Tex.  107, 
58  S.  W.  827;  Pullman  Co.  r.  Hoyle,  52 
Tox.  Civ.  534,  115  S.  W.  315;  Level 
L.  Co.  V.  Sivyer,  112  Wis.  442,  88  N.  W. 
317. 

Parties  interested  since  suit.   See  Haas 
v.  Kighoimer,  220  111.  193,  77  N.  E.  69. 
20-13     Chapman    t\    Moore,    151    Cal 
509,   91    P.   324;   Wilkes  v.   R.   Co.,   85 
S.  C.  346,  67  S.  E.  292;  Jenkins  V.  R. 
Co.,  S9  S.  C.  40S,  71  S.  E.  1010. 
Variation  in  parties  immaterial  if  is- 
sues   same   and    judgment    would    oper- 
ate    on     principal     parties.       Quinn     v. 
Countv,  140  la.  10.5,  117  N.  W.  1100. 
20-14     Park   v.   Zellars,    139    Ga.    585, 
77    S.    E.   922; Van    Vleck   v.    Anderson, 
136  la.  366,  113  N.  W.  853;  Guinn  v.  El- 
Uott,  123  la.  179,  98  N.  W.  625. 
21-15     Emry    r.   Chappell,    148    N.   C. 
327,  62  S.  E.  411. 


21-16  Guinn  v.  Elliott,  123  la.  179, 
98  N.  W.  625;  Consolidated  Co.  r.  Wis- 
nor,  38  App.  Div.  369,  56  N.  Y.  S.  723; 
Jordan  i:  Underhill,  91  App.  Div.  124, 
SG  N.   Y.  S.  620. 

21-18  McClcllan  v.  Garland,  187 
Pod.  915,  110  C.  C.  A.  49;  Bates  r. 
Force,  139  Fed.  746;  Berliner  G.  Co.  r. 
Seaman,  111  Fed.  679;  Ashton  r.  Heg- 
gortv,  130  Cal.  516,  62  P.  934;  Mitchell 
r.  Pearson,  34  Colo.  278,  82  P.  446; 
Pratt  r.  Stoner,  78  Conn.  310,  61  A. 
1009;  Robinson  r.  Ruprecht,  191  111. 
424,  61  N.  E.  631;  Fetzer  v.  Clark,  153 
111.  App.  152;  Mullinnix  v.  Brown,  151 
la.  46S,  131  N.  W.  671;  Lake  Park 
State  Bank  v.  Rood  Bros.,  152  la.  47, 

131  N.  W.  55;  Henderson,  etc.  Co.  f>. 
Howard,  119  La.  555,  44  S.  296;  Cen- 
tral, etc.  Co.  V.  Co.,  119  La.  263,  44 
S.  10;  Gilpin  v.  Carroll,  92  Md.  44,  47 
A.  1021;  Early  v.  Judge,  166  Mich. 
517,  131  N.  W.  1104;  Carr  v.  Lyle,  126 
Mich.  655,  86  N.  W.  145;  Piper  v.  Saw- 
ver,  82  Minn.  474,  85  N.  W.  206;  Libbe 
r.  Libbe,  157  Mo.  App.  610,  138  S.  W. 
688;  Courtney  i\  Assn.  (Mo.  App.),  94 
S.  W.  768;  Reed  v.  Lowe,  163  Mo. 
519,  63  S.  W.  687;  Van  Ilouten  v. 
Stevenson,  68  N.  J.  Eq.  490,  64  A. 
1058;    Standard    S.    M.    Co.   v.    Kattell, 

132  App.  Div.  539,  117  N.  Y.  S.  32; 
Smith  V.  Co.,  35  Misc.  203,  71  N.  Y. 
S.  479;  Cobb  l\  Co.,  68  App.  Div.  179, 
74  N.  Y.  S.  56;  Lawrence  v.  Freeman, 
59  App.  Div.  55,  69  N.  Y.  S.  6;  Hof- 
mann  v.  Nestel,  146  App.  Div.  305,  130 
N.  Y.  S.  775;  Fogarty  v.  Stange,  72 
Misc.  225,  129  N.  Y.  S.  610;  Alcolm 
V.  Co.,  96  N'.  Y.  S.  221;  McLain  t\ 
Nurnberg,  16  N.  D.  138,  112  N.  W. 
245;  Donatelli  i\  Casciola,  215  Pa.  21, 
64  A.  319;  Madisoji  i\  Co.,  supra;  Car- 
mack  I.  Drum,  27  Wash.  382,  67  P. 
808. 

Applicable   to   mandamus   proceedings. 

V.   S.   r.   R.  Co.,   114    Fed.   682. 
Copy  of  complaint  in  prior  action.  Ro- 
niainc  v.   R.    Co.,   87   App.   Div.   569,   84 
N.   Y.   S.   491. 

A  set-oflf  pleaded  in  one  action  is  good 
ground  for  a  plea  of  another  action 
] (ending  in  a  separate  suit  for  the  same 
cause.  Manufacturers'  Bottle  Co.  v. 
Glass  Co.,  208  Mass.  593,  95  N.  E.  103. 
In  suit  for  breach  of  contract  to  ]iay 
in  monthly  instalments,  suit  on  one 
instalment  cannot  be  pleaded  in  bar  of 
action  on  subsequent  one.  Gravette  v. 
Graphite  Co.,  1  Ala.  App.  656,  56  S.  17. 
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ABBREVIATIONS. 
See  also  1  Standard  Proc.  73,  et  seq. 
24-8  Birmingham  &  A.  R.  Co.  r.  Mad- 
dox,  155  Ala.  292,  46  S.  780  ("5x16," 
referring  to  shingles);  Kaggio  u.  Palm- 
tag,  155  Cal.  797,  108  P.  312  ("int." 
means  "interest");  In  re  Lakemeyer, 
135  Cal.  28,  66  P.  961,  87  Am.  St.  96; 
Board  v.  Hider  (Cal.),  107  P.  1068; 
Topeka  r.  Stevenson,  79  Kan.  394,  99 
P.  589;  Alabama  G.  S.  R.  Co.  v.  Co., 
92  Miss.  781,  46  S.  254  ("O.  N."  in 
freight  bill — "order  notify");  Man- 
ganese S.  S.  Co.  r.  Bk.,  25  S.  D.  119, 
125  N.  W.  572. 

Other  examples.— "  F.  0.  B."  means 
"free  on  board."  Kilmer  v.  Co.,  36 
Ind.  App.  568,  76  N.  E.  271;  Vogt  r. 
Schienebeck,  122  Wis.  491,  100  N.  W. 
820,  67  L.  R.  A.  756.  The  character 
"&"  means  "and."  Stewart  v.  S., 
137  Ala.  33,  34  S.  818.  The  dollar 
mark,  the  sign  "%"  meaning  per 
cent.,  "c|o,"  meaning  "care  of,"  etc., 
iudicially  noticed.  In  re  Lakemeyer, 
supra.  'Meaning  of  "R.  L.  D."  in 
records  of  office  of  federal  revenue  col- 
lector have  been  noticed.  S.  v.  Nip- 
pert,  74  Kan.  371,  86  P.  478;  Billings- 
ley  f.  State,  4  Okla.  Cr.  597,  113  P. 
241.  A  contract,  part  of  signature  to 
which  was  "Mfg."  instead  of  "Man- 
ufacturing," admissible.  Seiberling  v. 
Miller,  207  111.  443,  69  N.  E.  800. 
"Pres.,"  affixed  to  signature  means 
"president."  Griffin  v.  Erskine,  131 
la.  444,  109  N.  W.  13. 
24-9  Southwestern  T.  &  T.  Co.  r. 
Owens  (Tex.  Civ.),  116  S.  W.  89  (of 
"10-10-04"). 

25-14     Stanton  v.  Hotchkiss,  157  Cal. 
652,    108    P.    864. 

Judicial  notice  taken  of  "§§23,  38, 
14"  in  report  of  commissioners  rela- 
tive to  a  special  assessment.  McChes- 
nev  r.  Chicago,  173  111.  75,  50  X.  E. 
191),  and  in  tax  receipts.  Paris  r. 
Lewis,  85  111.  597;  Kile  v.  Yellowhead, 
80  111.  208. 
26-18  "M.  C.  R.  R."  in  a  security 
have  been  interpreted  to  mean  "  xMich- 
igan  Central  Railroad."  Rijdey  v. 
Case,  78  Mich.  126,  43  N.  W.  1097, 
18  Am.  St.  28. 

26-19  "J.  P."  following  name  of 
person  affixed  to  jurat  of  affidavit,  in- 
dicate person  named  is  a  justice  of  the 
peace.  Abrams  v.  S.,  121  Ga.  170,  4S 
S.  E.  965. 
Notice   taken   of    meaning    of    "Jno. 


M. "    in   indictment.      McDonald    v.   S., 
55  Fla.  134,  46  S.  176. 
27-20     Holbrook  v.  Quinlan  &  Co.,  84 
Vt.   411,  80  A.  339. 

28-21     W.  U.  T.  Co.  V.  Northcutt,  158 
Ala.   539,   48   S.   553;    Same   r.   Merritt, 
55  Fla.  462,  46  S.  1024;  Cole  v.  Leach, 
47  Ind.  App.  341,  94  N.  E.  577;  Griffin 
i:  Erskine,  131  la.  444,  109  N.  W.  13; 
Wilson,  etc.  L.  Co.  i:  Capron,  14o  Mo. 
App.  497,  122  S.  W.  1085. 
29-26     Atlantic  &  C.  R.  Co.  f.  Dahl- 
berg,  etc.  Co.,  170  Ala.  617,  54  S.  168; 
Louisville    &    N.    R.    Co.    f.    Flour    & 
Grain   Co.,   136   Ga.  538,   71   S.   E.   884; 
Illinois    Custom    Tailoring    Co.    v.    Co., 
158  111.  App.  374;  Fischl  r.  S.,  54  Tex. 
Cr.  55,  111  S.  W\  410. 
29-27     "O.    K."      Penn.    T.     Co.     v. 
Lemau,  109  Ga.  428,  34  S.  E.  679;  Wil- 
son-Eeheis-Rolfes    Lumb.    Co.    V.    Ware, 
158  Mo.  App.  179,  138  S.  W.  690. 
30-31     In   tract   book   kept  by   regis- 
ter   of    land    office.      Nurnberger    v.   U. 
S.,  156  Fed.  721,  84  C.  C.  A.  377. 
30-32     Flegel   v.  Dowling,  54  Or.  40, 
102  P.  178. 

30-33  Paris  v.  Lewis,  85  Ill-^_39i'> 
McChesney  r.  Chicago,  173  111.  75,  50 
N.  E.  191;  Douglass  v.  Byers,  69  Kan. 
59  76  P  432;  Gogebic  L.  Co.  v.  Moore, 
157  Mich.  499,  122  X.  W.  128  (return 
to  service  of  notice). 
31-36  Merchants'  abbreviations  used 
in  papers  in  replevin  suit  explained. 
Dages  V.  Brake,  125  Mich.  64,  83  N. 
W.  1039,  84  Am.  St.  556. 
31-38  S.  V.  Germain,  54  Or.  395,  103 
P.  521. 

31-40  In  bank  books.  Kossuth  Bk. 
r.  Richardson,  141   la.   738,  118  N.  W. 

906.  ,         ^  , 

31-41  In  correspondence  by  tele- 
graph. W.  U.  T.  Co.  r.  Merritt,  55 
Fla  46'>,  46  S.  1034.  And  by  mail. 
Carter  v.  S.,  59  Tex.  Cr.  73,  127  S.  W. 

Short  names  for  corporations  may^pe 
used  bv  witnesses.  Hunt  r.  R.  Co.,  224 
Pa.   004,   73   A.   968. 
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Proposition    ly    icoman,    34-1;    Evidence 

of    conspiracy,    45-58;     Proof     of     age, 

47-72. 

For   procedure    see    1    Standard   Proc. 

77,  ft  .<"/.  ^ 

Definition.— See  1  Staxdakd  Proc.  /8. 
Not  Indictable  at  Common  Law.— Sco 
1  Standard  Proc.  7S. 
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Purpose  of  Statutes. — See  1  Standard 
Proc.   70. 

34-1  Under  statute  forbidding  "tak- 
ing"  of  unmarried  girl,  it  is  enough 
to  show  she  and  defendant  quitted  her 
father's  house  together  in  consequence 
of  her  proposal  and  statement  to  him 
she  intended  to  leave.  Keg.  r.  Bis- 
well,  2  Cox  C.  C.  (Eng.)  279;  GrifSn  v. 
S.,  109  Tenn.  17,  32,  70  S.  W.  61. 
Receiving  minor  female  for  specified 
jiurposes  is  an  abduction.  See  P.  v. 
Smith,  114  App.  Div.  513,  100  N.  Y. 
S.    259. 

Detention  against  will  may  be  shown 
by  conduct  which  resulted  in  causing 
woman  to  leave  highway  and  by  fol- 
lowing her,  though  she  was  not  touched. 
Jones  V.  0.,  28  Ky.  L.  R.  213,  89  S.  W. 
174. 

34-5  S.  r.  Chisenhall,  106  N.  C.  676, 
11  S.  B.  518;  S.  V.  Burnett,  142  N.  C. 
577,  55  9.  E.  72;  U.  S.  v.  Alvarez,  1 
Phil.  Isl.  351. 

35-11  Defendant's  conduct  previous 
to  taking  is  competent.  P.  /".  Spriggs, 
119  App.  Div.  236,  104  N".  Y.  S.  539. 
Woman  niay  take  minor  female  for 
prostitution.  S.  f.  Eorebe^k,  158  Mo. 
130,    50    S.    W.    r]7. 

35-12  Defendant 's  previous  mar- 
riage to  prostitute.  P.  v.  Claudius,  S 
CaL  App.  597,  97  P.  687. 
36-14  Presumption  that  person  con- 
templates probable  consequences  of  his 
acts  may  aid  testimony  concerning  in- 
tent. P.  V.  Claudius,  8  Cal.  App.  597, 
97  P.  687. 

36-15  P.  v.  Lewis,  141  Cal.  543,  75 
P.  189;  P.  V.  Claudius,  supra.  It  is 
immaterial  in  prosecution  for  abduc- 
tion of  minor  for  purpose  of  marry- 
ing her  that  defendant  had  a  wife 
when  offense  committed.  P.  i>.  Cerami, 
101  App.  Div.  306,  91  N.  Y.  S.  1027. 
37-19  S.  V.  Burnett,  142  N".  C.  577, 
55  S.  E.  72. 

38-21  The  statutory  words  "for  the 
purpose  of  prostitution"  mean  indis- 
criminate sexual  intercourse.  S.  v. 
Eorebeck,  158  Mo.  130.  59  S.  W.  67. 
38-23  S.  7-.  Chisenhall,  106  N.  C.  676, 
11    S.    E.    518. 

Defendant's  intent  may  be  shown  by 
indirect  evidence.  P.  v.  Newton,  11 
Cal.  App.  762,  106  P.  247. 
Costume  worn  by  person  abducted 
and  ]irovided  by  keeper  of  house  may 
be  admitted.  P.  r.  Claudius,  8  Cal. 
App.  597,  97  P.  687. 
38-24    Evidence    of    illicit    relations 


are   competent    to    show    intent.      P.    v. 
See,   258   111.    152,   101    N.   E.   257. 
Offense    may    be     established     without 
showiiig  cohabitation  and  sexual  inter- 
course   f'dlowed     the     taking.        S.     V. 
Tucker,   72    Kan.    4S],   84   P.   126;   S.  V. 
Xe;isby,   ISS    Mo.  467,   S7   S.  W.   468. 
Guilt  inferred  from  circumstances.     S. 
r.  Tucker,   72   Kan.   4S1,  84   P.  126. 
39-27     Carnal     Knowledge.  —  Under 
statute    making   it   a    crime    to   abduct 
a  woman  for  purpose  of  unlawful  sex- 
ual intercourse  at  a  house  of  ill-fame, 
purpose   for   which    act   was   done   may 
be   shown  by   evidence   she   was  taken 
to    more    than    one    such    house.     S.   v. 
Savant,   115  La.  226,  38  S.  974. 
Unmarried    state    of   female    need   not 
be  ])roved  though  alleged.     P.  f.  New- 
ton,  11   Cal.   App.   762,  106  P.  247. 
39-29     Evidence   to    show   use   of   en- 
treaty    or     persuasion     is     competent. 
Barker    t\    S.,    1    Ga.    App.    286,    57    S. 
E.   989. 

40-35  Ignorance  of  minor's  age  no 
defense.  Maguire  «.  P.,  219  111.  16, 
76  N.  E.  67.  See  Brown  v.  S.,  (Del.), 
74  A.   836. 

41-38  If  person  in  whose  care  a  girl 
has  been  placed  for  a  proper  purpose 
takes  her  for  a  forbidden  purpose,  he 
takes  her  from  her  parent.  P.  v.  Lewis, 
141  Cal.  543,  75  P.  189;  8.  t\  Gordon, 
46   N.   J,  L.  432. 

42-44     Parent    may    testify    to    non- 
consent.      S.  V.   Baldwin,   214   Mo.   290, 
113    S.   W.   1123. 
43-52    General    character   for   virtue 

may   be   shown.      S.    r.   Connor,   142    N. 
C.  '700,    55    S.   E.    787. 
Chastity    of    unmarried    woman    pre- 
sumed.     U.   S.    v.   Alvarez,   1    Phil.   Isl. 
351. 

45-58  Proof  of  chastity  and  consent. 
If  statute  is  silent  as  to  chastity  of 
female,  burden  is  not  upon  state  to 
show  she  was  chaste;  if  she  was  un- 
chaste defendant  must  show  fact 
(Griffin  r.  S.,  109  Tenn.  17,  70  S.  W. 
61),  and  that  taking  was  with  parent's 
consent.  S.  r.  Burnett,  142  N.  C.  577, 
55  S.  E.  72.  But  if  offense  depends 
upon  her  chastity  and  corroboration 
is  required,  fact  of  chastity  must  be 
shown  l)y  state.  S.  v.  Connor,  supra. 
Evidence  of  character  in  rebuttal.  If 
testimony  of  improper  conduct  of 
prosecutrix  with  men  and  of  admis- 
sions by  her  of  having  sexual  inter- 
course received,  state  may  offer  evi- 
dence in   rebuttal   to  show  good  repu- 
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tation.  S.  v.  Jones,  191  Mo.  653,  90 
S.  W.  465. 

Evidence  of  conspiracy. — If  a  man 
and  wife  have  been  jointly  engaged 
f  in  getting  a  girl  into  their  house  for 
immoral  purposes  evidence  may  be 
given  of  their  acts  and  words  done 
spoken  in  promotion  of  their  purpose, 
though  both  not  present  at  time.  S.  r. 
Dickerhoflf,  127  la.  404,  103  N.  W. 
350. 

45-59  Carter  v.  State  (Ga.  App.),  SO 
S.   E.   206. 

46-67  Corroborative  evidence  must 
be  of  such  character  as  tends  to 
prove,  to  some  extent,  guilt  of  ac- 
cused by  connecting  him  w4th  the  of- 
fense. P.  t\  Swasev,  77  App.  Div. 
185,  78  K  T.  S.  1103;  P.  v.  Miller, 
70  App.  Div.  592,  75  N.  Y.  S.  Goo; 
P.  v.  Smith,  114  App.  D-iv.  513,  100 
N.  Y.   S.   259. 

47-71  Accomplice  may  give  cor- 
roborating testimony  (P.  i\  Powell,  4 
N.  Y.  Ci'.  585),  as  may  another  per- 
son abducted  at  same  time  by  same 
parties.  P.  V:  Panvko,  71  App.  Div. 
324,  75  N.  Y.  S.  945,  af.,  171  N.  Y. 
669,  64  X.  E.  1124. 
47-72  S.  V.  ISTeasby,  188  Mo.  467, 
87  S.  W.  468;  Tores  r.  S.  (Tex.  Cr.), 
63   S.   W.   880. 

Age,  how  shown,  see  infra,  the  title 
"Ao-e. " 

47-78  Best  evidence  of  disappear- 
ance of  a  person  is  testimony  of  mem- 
bers of  his  family.  U.  S.  r.  de  Sosa, 
1    Phil.    Isl.    687. 

47-79  A  sister  of  abducted  person 
may  be  asked  on  cross-examination  if 
she  advised  that  person  to  go  with 
accused.  S.  i\  Kebler,  228  Mo.  367, 
128    S.    W.    721. 

Circumstances  held  insufficient  to  jus- 
tify taking.  S.  v.  Tillotson,  85  Kan. 
577,   117  P.   1030. 

48-80  Stewart  v.  Com.,  141  Kv.  522, 
133  S.  AV.  202. 

Want  of  chastity  is  a  matter  of  de- 
fense. Defendant  may  discharge 
burden  by  creating  a  reasonable 
doubt.  Griffin  v.  S.,  109  Tenn.  17,  70 
S.  W.   61. 

Unchaste  character  immaterial  where 
woman  under  eighteen  abducted  for 
concubinage.  S.  r.  Baldwin,  214  Mo. 
290,  113  S.  W.  1123. 
48-86  See  Baumgartner  v.  Eigen- 
brot,  100  Md.  508,  60  A.  601. 
49-88  P.ight  of  father  to  services  of 
child  is   sufficient   to   maintain   action; 


proof  of  their  loss  is  not  essential. 
Soper  v.  Igo,  28  Kv.  L.  E.  519,  89 
S.  W.  538;  Washburn  v.  Abram,  28 
Kv.  L.  R.  985,  90   S.   W.  997. 


ABOETION. 

Proof  of  intent,  54-1;  TJie  corpus  delicti, 
55-6;  Order  of  proof,  55-6;  Attempt  to 
produce  miscarriage,  55-14;  Evidence  of 
custom,  55-14;  Opinions  not  competent, 
56-16;  Advertisement  of  facilities  for 
committing,  57-25;  Sufficiency  of  means 
used,  57-29;  Personal  administration, 
58-34;  Defendant's  belief  as  to  preg- 
nancy, 58-37;  Character  of  -corroborating 
evidence,  62-59;  Dying  declarations, 
65-77. 

For  matters  of  procedure,  see  1  Stand- 
ard Proc.  91  et  seq. 

Definition  of  abortion  and  kindred 
terms.  1  Standard  Proc.  94,  95. 
Common  Law  and  Statutes. — See  1 
Standard  Proc.  95. 
54-1  S.  t:  Tippie  (Ohio),  105  N.  E. 
75;  8.  V.  Lillv,  47  W.  Va.  496,  35  S. 
E.  837;  C.  r.  Corkin,  136  Mass.  429. 
Intent  may  he  shown  by  evidence  of 
defendant's  acts,  measures  of  conceal- 
ment or  precautions,  and  other  circum- 
stances from  which  it  mav  be  inferred. 
S.  r.  Magnell,  3  Penne.  (Del.)  307,  51 
A.  606;  S.  r.  Jones,  4  Penne.  (Del.) 
109,  53  A.  858.  It  may  be  shown  in- 
strument was  made  for  him,  though  it 
was  not  used  (Moore  r.  S.,  37  Tex.  Cr. 
552,  40  S.  W.  287);  but  not  that  he 
bought  one  before  pregnancv  pro- 
duced. S.  V.  McCoy,  15  Utah  136,  49 
P.  420.  Advertisements  are  admis- 
sible. P.  r.  Hagenow,  236  111.  514,  86 
X.  E.  370. 

Proof  of  defendant's  general  reputa- 
tion for  morality  and  decency  may  be 
received  (S.  r.  Jones,  4  Penne.  (Del.) 
109,  53  A.  858),  as  may  proof  he  had 
solicited  patronage  as  abortionist 
(Clark  r.  P.,  224  111.  554,  79  X.  E.  941); 
but  testimony  as  to  general  good  char- 
acter cannot  be  rebutted  by  proving 
reputation  as  abortionist.  C.  r.  Gib- 
bins,  3  Pa.  Super.  408. 
54-2  S.  i\  Brown  (Del.),  85  A.  797; 
Scott  V.  P.,  141  111.  195,  30  X.  E.  329, 
prior  or  subsequent  to  the  act  alleged. 
54-3  Rex  r.  Bond  (1906),  2  K.  B. 
(Eng.)  389;  P.  r.  Hagenow,  supra,  eit. 
the  text;  Clark  v.  C,  111  Ky.  443, 
63  S.  W.  740.  Contra  in  absence  of 
evidence  of  system.  Eex  v.  Pollard, 
19  Ont.  L.  E.    (Can.)   96   (accused  tes- 
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tified  operation  performed  for  lawful 
purpose,  and  without  criminal  intent, 
and,  on  cross-examination,  denied  lie 
had  performed  a  like  operation  on  a 
person  then  in  court,  though  such  per- 
son testified  to  the  contrary). 
Contra.— Baker  -v.  P.,  105  111.  452;  S. 
V.  Crofford,  121  la.  395,  96  N.  W.  889. 
Sale  of  articles  for  purpose  of  abor- 
tion to  other  persons  upon  different 
occasions  is  incompetent.  P.  v.  Spier, 
120  App.  Div.  786,  105  N.  Y.'S.  741. 
Declarations. — It  may  be  shown  de- 
fendant, when  using  instruments  used 
language  tending  to  show  he  custo- 
marily performed  like  operations  for 
an  unlawful  purpose.  Eex  v.  Bond, 
(1906),  2  K.  B.  (Eng.)  389. 
55-6  Intent  to  kill  child  may  exist 
without  absolute  knowledge  it  is  quick. 
Barrow  i\  S.,  121  Ga.  187,  48  S.  E. 
950. 

The  corpus  delicti. — On  the  issue  as 
to  whether  natural  causes  or  a  crim- 
inal operation  brought  about  abortion, 
proof  of  openings  from  the  uteris  into 
the  abdominal  cavity,  delay  in  calling 
a  physician,  and  statement  of  deceased 
to  accused,  just  prior  to  sickness,  of 
her  purpose  to  get  rid  of  the  child, 
prove  the  corpus  delicti.  Seifert  r. 
S.,  160  Ind.  464,  67  N.  E.  100,  98  Am. 
St.   340. 

Order  of  proof. — A  physician  who  has 
made  a  post  mortem  examination  may 
testify  to  manner  in  which  miscar- 
riage produced  before  proof  is  made 
of  corpus  delicti;  such  evidence  tends 
to  prove  corpus  delicti.  Hauk  t'.  S., 
148  Ind.  238,  46  N.  E.  127,  47  N.  E. 
465. 

55-11  S.  r.  Wells,  35  Utah  400,  100 
P.    681. 

55-12  Barrow  t\  S.,  121  Ga.  187,  48 
S.  E.  950;  Gullatt  v.  S.  (Ga.  App.),  80 
S.  E.  340.  It  may  be  shown  accused 
recommended  other  men  to  have  in- 
tercourse with  woman,  and  promised 
to  help  them  out  of  any  resulting 
trouble.  Fretwell  v.  S.,  43  Tex.  Cr. 
501,  67  S.  W.  1021.  Proof  may  be 
made  of  occurrences  between  parties 
after  prior  operation  (S.  v.  Carey,  76 
Conn.  342,  56  A.  632),  and  that 
woman  told  defendant  of  her  preg- 
nancy and  he  made  prior  unsuccess- 
ful attempts  to  cause  abortion  (Sulli- 
van r.  S.,  121  Ga.  183,  48  S.  E.  949). 
55-13  Barrow  v.  S.,  121  Ga.  187,  48 
S.  E.  950. 
55-14     S.  r.  Carey,  76   Conn.  342,  56 


A.  632;  S.  v.  Magnell,  3  Penne.  (Del.) 
307,  61  A.  606;  Barrow  r.  S.,  121  Ga. 
187,   48   S.   E.   950. 

Attempt  to  produce  miscarriage. — De- 
fendant cannot  show  woman  attempt- 
ed or  submitted  to  attempt  to  pro- 
duce miscarriage  prior  to  operation. 
S.  r.  Carey,  76  Conn.  342,  56  A.  632; 
Hauk  v.  S.,  148  Ind.  238,  46  N.  E.  127, 
47  N.  E.  465;  C.  f.  Felch,  132  Mass. 
22. 

Medical  testimony  as  to  prevalence  of 
custom  among  unmarried  pregnant 
women  to  take  means  to  produce  mis- 
carriage is  irrelevant  .  Clark  v.  C,  111 
Ky.  443,  462,  63  S.  W.  740. 
55-15  A  physician  who  knew  de- 
ceased and  made  a  post  mortem  exam- 
ination may  testify  it  was  not  neces- 
sary to  produce  abortion  to  save  life. 
S.  V.  McCoy,  15  Utah  136,  49  P.  420.  If 
such  necessity  is  alleged  it  may  be 
sliown  defendant  had  performed  a  like 
operation  on  another  for  same  end.  P. 
r.  Hodge,  141  Mich.  312,  104  N.  W. 
599. 

56-16  Sufficiency  of  evidence  to  show 
absence  of  necessity.  See  P.  r.  Balk- 
well,  143  Cal.  259,  76  P.  1017;  Hatch- 
ard  r.  S.,  79  Wis.  357,  48  N.  W.  380. 
Evidence  of  female's  prior  good  health 
to  negative  necessity.     S.  v.  De  Groat 

(Mo._),  168  S.  W.  702. 
Opinions  not  competent. — Person  on 
whom  instruments  used  cannot  testi- 
fy as  to  her  opinions  or  conclusions  as 
to  purpose  for  which  used,  it  being  con- 
tended it  was  lawful.     S.  v.  Pierce,  85 

Minn.  101,  88  N.  W.  417. 

Absence    of   necessity   may   be    shown 

by    circumstantial    evidence.      Diehl    v. 

S.,    157    Ind.    549,    62    N.    E.    51;    S.   v. 

Longstreth,    19    N".    D.    268,    121    N.   W. 

1114;   S.  V.  Wells,  35  Utah  400,  100  P. 

681     (basis    for    such    evidence    cannot 

be  presumed  good  health  and  physical 

condition). 

56-19     S.  v.  De  Groat   (Mo.),  168  S. 

W.    702. 

56-20     S.  V.  Brown  (Del.),  85  A.  797; 

S.  r.  Magnell,  3  Penne.    (Del.),  307,  51 

A.   606;    S.  V.  De  Groat   (Mo.),   168   S. 

W.  702;  S.  V.  Sonner,  253  Mo.  440,  161 

S.    W.    723;    S.   -v.    Schuerman,    70    Mo. 

App.    518;    S.v.    Wells,    35    Utah    400, 

100  P.  681.     See  S.  v.  McCoy,  15  Utah 

136,  49  P.  420. 

56-21     S.  V.  Sonner,  253  Mo.  440,  161 

S    W    723. 

56-22  "pitch  i>.  P.,  45  Colo.  298,  100 

P.   1132. 
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56-23  Circumstances  under  which 
woman  visited  physician 's  office  and 
absence  of  necessity  for  so  doing  may 
be  shown,  as  may  fact  she  tried  to 
conceal  identity.  Cook  v.  P.,  177  111. 
146,  52  N.  E.  273;  Jackson  v.  S.,  55 
Tex.  Cr.  79,  115  S.  W.  262. 
Deceased's  visit  to  defendant. — P.  i\ 
Fritch,  170  Mich.  258,  136  N.  W.  493, 
57-25  ,P.  v.  Hagenow,  236  111.  514, 
86   N.   E.   370. 

Cards  found  in  the  defendant's  trunk 
tending  to  show  he  held  himself  out 
as  being  in  the  business  of  procuring 
abortions  are  competent  (C.  v.  Bar- 
rows, 176  Mass.  17,  56  N".  E.  830;  C 
t'.  Bishop,  165  Mass.  148,  42  N.  E. 
560),  though  printed  two  or  three  years 
before  offense.  Weed  i\  P.,  3  Thomp. 
&  C.  (N.  Y.)  50,  aif.,  56  N.  Y.  628. 
57-37  Clark  v.  C,  111  Ky.  443,  462, 
63  S.  W.  740.  Contra,  if  part,  of  one 
transaction.  P.  v.  Simon,  21  Cal,  Aj^p. 
88,    131    P.    102. 

57-28  S.  r.  Dean,  85  Mo.  App.  473. 
It  must  be  shown  instrument  was  used 
as  alleged.  S.  v.  Magnell,  3  Penne. 
(Del.)  307,  51  A.  606. 
57-29  Thomas  r.  S.,  156  Ala.  166,  47 
S.  257;  S.  r.  Stafford,  145  la.  285,  123 
N.  W.  167;  S.  V.  Ely,  99  Minn.  74,  108 
N.  W.  833;  S.  v.  Lilly,  47  W.  Va.  496, 
35  S.  E.  837. 

Some  statutes  are  not  predicated  on 
means  prescribed,  but  on  those  used, 
in  which  case  doses  taken  must  be 
sufficient  to  have  produced  result.  Of- 
fense not  established  by  proof  that 
those  prescribed  would  be  likely  to 
have  done  so.  Fretwell  v.  S.,  43  Tex. 
Cr.  501,  67  S.  W.  1021. 
58-34  S.  v.  Stafford,  145  la.  285,  123 
N.  W.  167  (procuring  and  delivering). 
That  accused  sent  medicine  to  prose- 
cutrix. Burris  v.  S.,  73  Ark,  453,  84 
S.  W.   723. 

58-35  Female  may  testify  as  to 
pregnancy  when  denied  bv  defendant. 
Link  r.  S.  (Tex.  Civ.),  164  S.  W.  987, 
Contra,  Link  v.  S.  (Tex.  Cr.),  164  S. 
W.  987. 

58-36  Eggart  v.  S.,  40  Fla.  527,  25  S. 
144;  Wilson  v.  0.,  22  Ky.  L.  E.  1251, 
60  S.   W.  400. 

58-37  S.  Stafford,  145  la,  285,  123 
N,  W,  167  (absolute  certainty  not  re- 
quired; it  is  enough  to  show  preg- 
nancy beyond  reasonable  doubt). 
Pregnancy  must  be  proved. — Evidence 
that  deceased  had  not  menstruated  for 
two  months  and  that  she  supposed  her- 


self to  be  pregnant  is  admissible,  P. 
V.  Fritch,  170  Mich.  258,  136  N,  W. 
493. 

In  Missouri  pregnancy  at  time  of  ad- 
ministering must  be  proved.  S.  t\  Eog- 
ers,  135  Mo,  App.  695,  116  S.  W.  469. 
Defendant's  belief  or  supposition  as 
to  pregnancy  is  immaterial. — Eggart  v. 
S.,  supra;  C.  v.  Tibbetts,  157  Mass. 
519,  32  N,  E.  910;  C.  v.  Surles,  165 
Mass.  59,  42  N.  E.  502,  Belief  such 
is  the  fact  is  enough.  C,  v.  Nailor, 
29  Pa.  Super.  271;  Powe  v.  S.,  48  N, 
J,  L.  34,  2  A,  662;  S.  v.  Magnell,  3 
Penne.  (Del.)  307,  51  A.  606. 
58-38  S.  V.  Stafford,  145  la,  285,  123 
N.  W.  167. 

59-39  Fitch  i\  P.,  45  Colo.  298,  100 
P.  1132;  S.  T.  Brown  (Del.),  85  Atl. 
797;  S.  t\  Magnell,  3  Penne.  (Del.), 
307,  51  A.  606. 

Offense  is  established  by  proof  that 
pregnant  woman  was  placed  in  posi- 
tion to  be  operated  upon,  in  connec- 
tion with  evidence  of  intent,  P.  V. 
Conrad,  102  App.  Div.  566,  92  N.  Y. 
S.    606. 

59-40  S.  V.  Fletcher,  77  K  J.  L. 
346,  72  A.  33, 

59-42  Carter  v.  S.,  172  Ind.  227,  87 
N.  E.  1081;  S,  v.  Dean,  85  Mo,  App. 
473. 

60-53  Shaw  v.  S.  (Tex,  Cr.),  165 
S.    W.   930. 

She    cannot    be    asked    as    to    the    pa- 
ternity of  the  child.    P.  v.  Wah  Hing, 
15   Cal.   App.   195,   114  P.  416. 
60-54     State   v.   Miller,   90   Kan.   230, 
133    P.    878. 

Competent  witness  against  husband 
if  he  became  such  since  offense,  on 
ground  bodily  injury  inflicted,  C.  V. 
Kreuger,  17  Pa.  C,  C.  181. 
Wife  of  accused  is  not  competent  in 
his  behalf,  though  she  is  in  behalf  of 
his  co-defendant.  Smartt  x>.  S.,  112 
Tenn.  539,  80  S.  W,  586. 
61-55  Smartt  v.  S.,  112  Tenn.  539, 
SO  S.  W.  586, 

61-57  P,  V.  Wah  Hing,  15  Cal,  App. 
195,  114  P.  416. 

61-58  S,  V.  Carey,  76  Conn.  342,  56 
A.  632;  S,  t\  Stafford,  145  la.  285,  123 
N.  W.  167;  Meno  v.  S.,  117  Md.  435,  83 
A.  759;  C,  v.  Follansbee,  155  Mass.  274, 
29  N.  E,  471;  P,  v.  Vedder,  98  N.  Y. 
630;  C.  t\  Bell,  4  Pa.  Super.  187; 
Smartt  t\  S.,  112  Tenn.  539,  80  S.  W. 
586;  S.  f.  Lilly,  47  W.  Va.  496,  35  S. 
E.  837. 
Nor  in  the  absence  of  such  statute  can 
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the    woniau    be    convicted    for    commit- 
ting  an    abortion    upon    herself.      C.    r. 
Weible,   4o  Pa.  Hupov,   207. 
62-59     See  Meno   r.  S.,  117   ^Md.  43.1, 
S3  A.  7.")9. 

Character  of  corroborating  evidence 
to  show  assault  with  intent  to  coni- 
niit  abortion.  See  S.  r.  Lee,  G9  Conn. 
186,  37   A.  7.3. 

Where  corroboration  required  it  is 
enoufrh  if  evidence  relates  to  some 
portion  of  the  material  testimony;  it 
need  not  cover  every  material  fact  if 
it  tends  to  prove  commission  of  of- 
fense and  identify  defendant  with  it. 
C.  r.  Keene,  7  Pa.  Super.  293. 
62-eO  S.  r.  McCoy,  15  Utah  136,  49 
P.  420;  Wilson  v.  C,  22  Kv.  L.  R. 
12.-)1,  60  S.  W.  400. 

Medical  witness  should  not  be  asked 
for  or  permitted  to  give  the  opinion 
that  a  criinhial  operation  had  been 
performed.  P.  i\  Fritch,  170  Mich.  238, 
136  N.  W.  493. 

62-61     P.    r.    Hagenow,    236    111.   514, 
86   X.   E.   370    (after  post  mortem). 
63-62     Stevens  r.  P.,  215  111.  593,  74 
N.   K.  786. 

Experts  may  testify  as  to  physical  ef- 
fect drugs  administered  by  defendant 
would  have  upon  a  pregnant  woman, 
and  as  to  whether  they  would  give 
her,  if  they  did  not  desire  to  produce 
a  miscarriage,  the  quantity  per  day 
testified  to  have  been  given.  Eggart 
r.  S.,  40  Fla.  527,  25  S.  144;  C.  i\ 
Sinclair,  195  Mass.  100,  SO  N,  E.  799. 
They  may  give  opinions  as  to  kind  of 
instrument  used  and  mode  of  its  use. 
C.  r.  Sinclair,  supra. 
Non-experts. — rnskilfulness  of  defend- 
ant as  a  physician  or  surgeon  may  be 
testified  to  by  those  personally  ac- 
quainted with  his  attainments;  but 
their  testimony  cannot  rest  on  his  rep- 
utation. Clark  V.  C,  111  Ky.  443,  63 
S.  W.  740. 

63-63  Thomas  v.  S.,  156  Ala.  166, 
47  S.  257. 

63-64  Previous  pregnancy  may  be 
testified  to  by  non-expert,  as  may  fact 
as  to  previous  oi)erations.  Thomas  v. 
S.,   supra. 

63-65  Wilson  r.  C,  22  Ky.  L.  E. 
1251,  60  S.  W.  400;  P.  v.  Hodge,  141 
Mich.  312,  104  N.  W.  599;  S.  v.  Finley, 
193  Mo.  202.  91  S.  W.  942. 
What  defendant  did  in  his  professional 
capacity  before,  at  and  after  the  birth 
is  proper  evidence.  S.  v.  Miller,  90 
Kan.  230,  133  P.  878. 


Any   acts   which  are  part   of   the   res 

gestae  arc  admissible.  S.  r.  Moeller, 
24  X.  n.  165,  13S  N.  W.  981. 
Self-serving  declarations  of  accused 
made  juior  to  act,  not  admissible.  P. 
r.  Uuntiiigton,  8  Cal.  App.  612,  97  P. 
760. 

Inquiries  by  deceased  of  witness,  as  to 
a  doctor  and  that  witness  directed  her 
to  defendant.  P.  r.  Fritch,  170  Mich. 
258,  136  N.  W.  493. 
63-66  S.  r.  Crofford,  121  la.  395,  96 
N.  W.  889;  S.  r.  Blv,  99  Minn.  74,  108 
N.  W.  833;  C.  r.  Mitchell,  6  Pa.  Super. 
369. 

Anonymous  letters. — See  S.  r.  Kesner, 
72  Kan.  87,  82  P.  720. 
•Evidence  of  declarations  and  admis- 
sions by  conduct  may  be  received  in 
connection  with  jiroof  of  corpus  delicti. 
S.  v.  Kesner,  72  Kan.  87,  82  P.  720, 
Entries  in  account  book  kejit  by  de- 
fendant and  containing  name  of  woman 
o])erated  on  may  be  sliown.  C.  ■?'.  Sin- 
clair, 195  Mass.  100,  80  N.  E.  799. 
63-69  Harrison  f.  S.  (Tex.  Cr.), 
153   S.  W.   139. 

64-71  Recitals  by  deceased  to  wit- 
ness, of  her  conversations  with  ac- 
cused, inadmissible.  P.  V.  Fritch,  170 
]\lich.  258,  136  N.  W.  493. 
64-75  P.  i\  Wright  (Cal.),  138  P. 
349. 

Admissibility  of  declarations. — If  state 
proves  ]iart  of  a  conversation  between 
defendant  and  deceased  after  oft'ense 
committed,  ho  may  prove  remainder. 
Diehl  V.  8.,  157  Ind.  549,  62  N.  E.  51. 
Statements  by  deceased  prior  to  of- 
fense or  thereafter  are  not  provable 
if  they  do  not  relate  to  the  act  (How- 
ard i\  P.,  185  111.  552,  57  N.  E.  441; 
Clark  i\  P.,  224  111.  554,  79  N.  E.  941 ) ; 
but  declarations  as  to  woman 's  condi- 
tion and  request  for  means  to  produce 
abortion  are  competent  (Brown  r.  C, 
26  Ky.  L.  R.  1269,  83  S.  W.  645),  and 
Avhere  woman  soiight  defendant  and 
voluntarily  submitted  to  operation  her 
statements  to  her  husband  as  to  who 
had  operated  were  competent.  John- 
son v.  P.,  33  Colo.  224,  80  P.  133.  State- 
ment made  by  patient  to  ph.ysician  that 
abortion  had  been  performed  is  incom- 
petent. C.  v.  Sinclair,  195  Mass.  100, 
80   N".  E.   799. 

65-76  Evidence  of  subsequent  inter- 
course after  attempt  to  commit  abor- 
tion inadmissible  to  contradict  dying 
declaration.  S.  v.  Law,  150  Wis.  313, 
136  N.  W.  803,  137  N.  W.  457. 
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Admissible  though  demanded  by  at- 
tending physician.  S.  r.  Law,  150  Wis. 
313,  136  N.  W.  803,  137  N.  W.  457. 
65-77  Dying  declarations  admissible 
where  death  an  element  of  the  offense. 
Montgomery  v.  S.,  80  Ind.  338;  Seifert 
V.  S.,  160  Ind.  464,  67  N.  E.  100,  98 
Am.  St.  340;  S.  i\  Leeper,  70  la.  748, 
30  N.  W.  501;  Wilson  v.  C,  22  Ky. 
L.  E.  1251,  60  S.  W.  400;  P.  i\  C,  87 
Ky.  487,  9  S.  W.  509,  810;  Hawkins  v. 
S.,  98  Md.  355,  57  A.  27;  P.  v.  Lons- 
dale, 122  Mich.  388,  81  N.  W.  277;  S. 
V.  Pearce,  56  Minn.  226,  57  N.  W.  652, 
1065;  Edwards  v.  S.,  79  Xeb.  251,  112 
N.  W.  611;  S.  v.  Meyer,  65  N.  J.  L. 
237,  47  A.  486,  86  Am.  St.  634,  52 
L.  E.  A.  346,  rev.  64  N.  J.  L.  382,  45 
A.  779;  C.  V.  Winkelman,  12  Pa.  Super. 
Ct.  497;  S.  t\  Dickinson,  41  Wis.  299. 
They  must  relate  to  circumstances  at- 
tending injury;  so  far  as  they  disclose 
antecedent  or  subsequent  events  they 
are  incompetent.  P.  v.  C,  87  Ky.  487, 
9  S.  W.  509,  810;  Montgomery  v.  S., 
80  Ind.  338.  Statement  as  to  purpose 
for  which  operation  performed  is  in- 
admissible. Ibid.  But  it  is  otherwise 
as  to  narration  of  defendant's  conduct 
in  furnishing  declarant  with  instru- 
ment and  inciting  her  to  use  it.  Seifert 
v.  S.,  supra.  Mental  soundness  of  de- 
clarant may  be  shown  by  non-expert 
testimony.  C.  V.  Keene,  7  Pa.  Super. 
293. 

See  further  the  title  "Dying  Declara- 
tions." 

Admissible  against  defendant  doubly 
indicted  and  on  trial  for  attempt  to 
procure  miscarriage  and  for  procuring 
an  abortion.    C.  v.  Keene,  suj)ra. 


ABSTRACTS   OF   TITLE 

ee-1  Einstein  r.  Co.,  132  Mo.  App. 
82,  111  S.  W.  859. 

67-5  Abstract  examined  by  proposed 
purchaser  of  land  is  admissible  to  show 
contract  to  supply  one  disclosing  good 
title  was  complied  with.  Lang  v.  Mur- 
phy, 137  Mo.  App.  217,  117  S.  W.  665 
67-6  Hammond  r.  Glos,  250  III.  32, 
95  N.  E.  39. 

The  abstract  which  may  be  required 
in  ejectment  is  sufficient  if  it  informs 
party  of  title  upon  which  his  adver- 
sary will  rely;  it  is  admissible  though 
not  technically  an  abstract.  Jackson 
V.  Tribble,  156  Ala.  480,  47  S.  310. 


68-7  "Land  titles  act." — Jackson  v. 
Glos,  249  111.  388,  94  X.  E.  502. 
68-9  Foundation  for  introduction  of 
secondary  evidence  must  be  laid  in  ac- 
cordance with  statute  ])roviding  for 
admission  of  abstracts  in  lieu  of  orig- 
inal deeds.  Glos  v.  Holberg,  220  HI. 
167,  77  N.  E.  80;  Glos  i\  Hallowell, 
190  111.  65,  60  N.  E.  62;  Glos  f.  Talcott, 
213  111.  81,  72  N.  E'.  707;  Messenger 
V.  Messenger,  223  111.  282,  79  N.  E. 
27.   ' 

Statute  making  abstracts  or  certified 
copies  thereof  prima  facie  evidence  is 
valid.  Brooke  V.  Glos,  243  111.  392,  90 
X.   E.   751. 

Under  Texas  statute  providing  for  ab- 
stracts in  actions  of  trespass  to  try 
title,  if  an  abstract  offered  is  objected 
to  because  deficient  remedy  is  by  mo- 
tion, before  trial,  to  have  defect 
cured.  Stokes  v.  Eiley,  29  Tex.  Civ. 
373,  68  S.  W.  703.  See  "Title,"  infra, 
1246-56. 

Official  examiner's  certificate  of  title 
and  abstract  are  not  evidence  on  the 
hearing  to  establish  title.  Voorhies  v. 
Yoorhies,  66  Misc.  78,  120  N.  Y.  S. 
677. 

68-10  Bauer  v.  Glos,  244  111.  627,  91 
X.    E.    701. 

69-11  Ibid,  (unintentionally);  Mc- 
Mahon  v.  'Rowley,  238  111.  31,  87  N.  E. 
66. 

69-14  An  uncertified  copy  is  not  ad- 
missible. Hammond  v.  Glos,  250  111. 
32,   95   X^.   E.   39. 

Private  abstracts  are  not  public  rec- 
ords and  certified  copies,  not  admis- 
sible. Whitman  v.  G losing,  224  Mo. 
600,  123   S.  W.   1052. 


ACCESSORIES,  AIDERS  AND  ABET- 
TORS. 

For  indictment  and   trial   of  accessory, 
see  1  Standard  Proc,  123  et  seq. 
Definitions  and  distinctions. — 1  Stand- 
ard Proc,  125-133. 

72-1  Brown  r.  U.  S.,  142  Fed.  1,  73 
C.  C.  A.  187;  Eawlins  v.  S.,  124  Ga. 
31,  52  S.  E.  1;  Osborne  r.  S.,  99  Miss. 
410,  55  S.  52  {over,  the  suggestion  of 
error,  54  S.  450);  S.  v.  McCall,  131  N. 
C.  798,  42  S.  B.  894;  Williams  r.  S.,  5 
Okla.  Cr.  206,  114  P.  624;  Kaufman  v. 
S.  (Tex.  Cr.),  159  S.  W.  58;  Tuttle  v. 
S.  (Tex.  Cr.),  49  S.  W.  82;  S.  v.  Lilly, 
47  W.  Va.  496,  35  S.  E.  837. 
Principal's   guilt   must   be   shown   by 
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.iiulgmoiit.  Daufrhtrov  i\  S.,  46  Fla. 
l(i}>,    3.1    S.    397. 

Under  some  statutes  aicessories  before 
fact  may  be  tried  jointly  with  jjrinci- 
pal  or  severally,  tiioujrh  ho  lie  not  con- 
vk-ted.  C.  r.  ' II irks,  IIS  Kv.  637,  82 
S.  W.  265;  C.  r.  Bradlev,  16  *Pa.  Super. 
561;  Stone  i\  S.,  118  Ga.  705,  45  S.  E. 
630,  98  Am.  St.  145.  See  Beglev  r. 
C,  26  Ky.  L.  T{.  ."PS.  S2  S.  W.  2S5. 
May  be  indicted  jointly. — Rawlins  r. 
S..  124  Ga.  31,  .")2  S.  E.  1. 
73-3  Brown  r.  U.  S.,  142  Fed.  1,  73 
0.  C.  A.  187;  C.  r.  Asherowski,  196 
Mass.  342,  S2  N.  E.  13. 
Intent  is  not  to  be  tested  by  princi- 
pal's subsequent  state  of  mind  or  con- 
duct, oxi'oiit  so  fur  as  latter  indicated 
intent  when  done.  S.  v.  Palmer,  4 
iNMine.  (Del.),  126,  53  A.  359. 
Intent  shown  by  circumstantial  evi- 
dence.— (,'.  r.  Asherowski,  196  j\lass. 
342,   82   N.   E.   13. 

74-4  Bliss  r.  U.  S.,  105  Fed.  508,  44 
C.  C.  A.  324;  S.  r.  Stark,  63  Kan.  529, 
66  P.  243,  54  L.  R.  A.  910;  C.  v. 
Sherman,  191  Mass.  439,  78  N.  E.  9S; 
S.  r.  Davenport,  156  N.  C.  596,  72  S.  E. 
7;  Wishard  r.  S.,  5  Okla.  Cr.  610,  115 
P.    796. 

In  manslaughter  no  accessory  before 
the  fact.  Maujrhon  V.  S.,  9  Ga.  App. 
.".19,   71    S.   E.   922. 

Statutes  abolish  distinction  between 
folonios*  and  misdemeanors.  S.  l'. 
Sponce,  SI  N.  J.  L.  265,  79  A.  1029. 
Evidence  principal  confessed  crime  is 
adniissihle  as  substantive  evidence 
against  him;  but  is  only  corroborative 
as  against  accessory.  S.  r.  McCall, 
131  X.  C.  798,  42  S.  E.  894. 
74-6  Rawlins  v.  S.,  124  Ga.  31,  52 
S.  E.  1;  Gullatt  t\  S.  (Ga.  App.),  80 
S.  E.  340  (admissions  of  principal); 
S.  V.  Kennedy,  85  S.  C.  146,  67  S.  E. 
152;  Millner  r.  S.  (Tex.  Cr.),  162  S.  W. 
348;  Thomason  i\  S.  (Tex.  Cr.),  160  S. 
W.  3.59;  Harrison  v.  S.  (Tex.  Cr.),  153 
S.    W.    139. 

75-7  Jones  v.  S.,  (Ark.),  158  S.  W. 
132;  Rawlins  r.  S.,  124  Ga.  31,  52  S.  E. 
1  ;  Tuttlo  r.  S.  (Tex.  Cr.),  49  S.  W.  82. 
Conviction  of  principal  may  be  shown 
by  evidence  aliunde  record.  C.  V. 
1  louse,  10  Pa.  Super.  259. 
76-8  Snow  r.  S.,  5  Ga.  App.  60S,  63 
S.    E.    651. 

76-9  Pierce  i\  S.  (Tenn.),  168  S.  W. 
S.ll . 

Under  some  statutes  accessory  may  bo 
punished    though    principal    acquitted. 


S.  r.  Bogue,  52  Kan.  79,  34  P.  410; 
Noland  r.  S.,  19  O.  131;  Hanoff  v.  S., 
37  O.  St.  178;  Coins  r.  S.,  46  O.  457, 
21  N.  E.  476;  S.  i\  Phillips,  24  Mo.  475; 
S.  r.  Ross,  29  Mo.  32. 
Pardon  of  principal  does  not  relieve 
accessory.  C.  r.  House,  10  Pa.  Super. 
259. 

77-10     See  P.  v.  Gorst,  137  App.  Div. 
272,   121    N.  Y.  S.  934. 
Advice   or    abetment    must   bo    shown. 
Hutler  /-.  S.,  11   Ga.  Apj).  815,  76  S.  E. 
368. 

Connection  with  one  of  several  prin- 
cipals, enough.  S.  r.  Roberts,  50  W. 
\'a.  A-22,  40  S.  E.  4S4. 
Conspiracy  need  not  be  shown  to  con- 
vict accessory  if  felony  committed  in 
pursuance  of  advice  and  counsel.  Pow- 
ers i\  C,  110  Kv.  3S6,  61  S.  W.  73-5, 
(13  S.  W.  976,  53  L.  R.  A.  245, 
77-11  That  the  crime  was  induced 
thereby,  must  appear.  Powers  v.  C, 
110  Ky.  386,  61  S.  W.  735,  63  S.  W. 
976,  53  L.  R.  A.  245;  Hall  v.  C,  29 
Ky.  L.  R,  485,  93  S.  W.  904. 
Proof  of  other  motive  is  admissible. 
Millner  r.  S.  (Tex.  Cr.),  162  S.  W.  348. 
77-13  Henderson  v.  S.,  156  Ala.  1, 
47  S.  76;  Ferguson  r.  S.,  134  Ala.  63, 
32  S.  760;  S.  i\  Fiore  (N".  J.),  88  A, 
1039. 

Absence  of  accessory  before  the  fact 
at    time    and    from    jdaco    of    principal 
offense   is   an    essential    element.      S.    r. 
Roberts,  50  W.  Va.   422,  40   S.  E.  484. 
Under  some  statutes  rule  is  otherwise. 
Henderson  r.  S.,  156  Ala.  1,  47  S.   76; 
Ferguson   r.  S.,  134  Ala.  63,  32  S.  760; 
C.   r.  Bradley,   16   Pa.   Super.  561. 
Statements  by  defendant  several  min- 
utes after  he  learned  of  the  crime,  not 
provable.     Powers  v.    C,    114   Ky.    237, 
70  S.  W.  644,  1050,  71  S.  W.  494. 
78-14     Powers    v.    C,    supra    (77-10). 
78-15     Scott  v.  S.,  46  Tex.  Cr.  536,  81 
S.  W.  294. 

Evidence  of  previous  wrongdoing  on 
])art  of  princii)al,  at  instigation  of  ac- 
cessory, competent  to  show  plans  and 
designs  of  latter.  P.  r.  Lewis,  9  Cal. 
Aj.p.  279,  98  P.  107S. 
Information  given  in  another  state  by 
accused  to  principal  as  to  where  money 
to  bo  taken  was  to  be  found.  Fox  i". 
S.,  102  Ark.  393,  144  S.  W.  516. 
79-16  Pearce  v.  Oklahoma,  118  Fed. 
425,  55  C.  C.  A.  550;  Pearce  r.  Ty., 
11  Okla.  438,  68  P.  504;  Ferguson  v. 
S.,  134  Ala.  63,  32  S.  760;  U.  S.  v. 
de  Jesus,  2  Phil.  Isl.  514. 
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Liability  for  acts  resulting  from  gen- 
eral design  does  not  extend  to  inde- 
pendent acts  done  by  particular  malice 
of  principals  or  any  of  them.  It  is 
for  jury  to  say  whether  or  not  act 
done  by  them,  or  either  of  them,  was 
result  of  common  design.  Powers  t. 
C,  supra;  S.  i\  Kennedy,  85  S.  C.  146, 
67  S.  E.  152  (crime  committed  on  per- 
son not  intended  by  mistake). 
80-18  Wilson  v.  U.  S.,  5  Ind.  Ty. 
610,  82  S.  W.  924. 

80-20  Judgment  is  competent,  but 
not  conclusive  evidence  of  principal 's 
conviction.  Dent  v.  S.,  43  Tex.  Cr. 
126,  65  S.  W.  627. 

81-21  S.  V.  Naughton,  221  Mo.  398, 
120   S.  W.   53. 

It  is  not  necessary  for  accessory  to 
have  absolute  or  actual  knowledge  of 
all  facts  going  to  show  criminality  of 
principal.  Dent  v.  S.,  43  Tex.  Cr.  126, 
65  S.  W.  627,  appr.  Tully  v.  C,  13 
Bush  (Ky.),  142,  quot.  from  Vol.  1, 
Encyc.  of  Ev.,  p.  82,  note. 
82-22  Levering  v.  C,  132  Ky.  666, 
117  S.  W.  253;  S.  i\  Miller,  182  Mo. 
370,  81  S.  W.  867;  S.  i\  Moxley,  54 
Or.  409,  103  P.  655  (receiver  of  stolen 
goods);  Dent  v.  S.,  43  Tex.  Cr.  ,126, 
65  S.  W.  627,  appr.  Blakely  v.  S.,  cited 
in   next  note. 

82-23  Concealing  knowledge.  Fos- 
ter v.  S.  (Tex.  Cr.),  150  S.  W.  936. 
Character  of  assistance. — It  is  not 
enough  to  show  defendant  aided  in 
spiriting  away  prosecuting  witness  so 
that  she  might  not  testify  before 
grand  jurv.  Caylor  r.  S.,  44  Tex.  Cr. 
118,  68  S.'  W.  982.  Majority  of  court 
distinguished  Blakely  v.  S.,  24  Tex. 
App.  616,  7  S.  W.  233,  5  Am.  St.  912, 
which  is  stated  on  p.  82,  Vol.  1  of  this 
work. 

Denial  of  knowledge  of  the  crime  is 
not  enough.  Pinckard  v.  S.  (Tex.  Cr.), 
138  S.  W.  601. 

Conditional  agreement  not  to  prosecute 
does  not  make  ])arties  to  it  accessor- 
ies. Smith  r.  S.,  51  Tex.  Cr.  137,  100 
S.  W.  924. 

85-26  Defendant  must  show  lie  is  of 
the  excepted  class.  S.  r.  Miller,  182 
Mo.  370,  81  S.  W.  867. 
85-27  Declarations  of  others.— If  of- 
fense committed  in  execution  of  a  pur- 
pose entertained  by  others,  testimony 
as  to  declarations  of  persons  assembled 
to  carry  out  the  purpose  is  competent; 
but  not  statements  of  those  not  acting 
with  defendant.     Telegrams  sent  after 


crime  committed  by  those  jointly  in- 
dicted with  defendant  as  co-conspira- 
tors are  relevant.  Powers  v.  C,  114 
Ky.  237,  70  S.  W.  644,  1050,  71  S.  W. 
494. 

Declarations  of  principal,  in  absence 
of  accessory  and  long  after  event,  not 
competent.  S.  v.  Bogue,  52  Kan.  79, 
34  P.  410. 

86-28  One  may  be  a  principal  in  sec- 
ond degree  though  he  could  not  com- 
mit crime  with  which  he  is  connected. 
Bishop  V.  S.,  118  Ga.  799,  45  S.  E. 
614. 

86-29  P.  V.  Lewis,  9  Cal.  App.  279, 
98  P.  1078;  Bishop  i\  S.,  118  Ga.  799, 
45  S.  E.  614;  S.  v.  Hoerr,  88  Kan.  573, 
129  P.  153. 

86-31  S.  V.  Palmer,  4  Penne.  (Del.), 
126,  53  A.  359;  S.  v.  Berger,  121  la. 
581,  96  N.  W.  1094;  Martin  v.  S.,  44 
Tex.  Cr.  279,  70  S.  W.  973;  Grimsinger 
r.  S.,  44  Tex.  Cr.  1,  69  S.  W.  583. 
88-32  S.  r.  Wakefield  (Conn.),  90  A. 
230;  Wright  v.  S.  (Ga.),  80  S.  E.  544; 
S.  v.  Wolf,  112  la.  458,  84  N.  W.  536; 
Howard  v.  C,  110  Ky.  356,  61  S.  W. 
756;  U.  S.  V.  Guevara,  2  Phil.  Isl.  528; 
Monroe  v.  S.,  47  Tex.  Cr.  59,  81  S.  W. 
726;  Chcnault  v.  S.,  46  Tex.  Cr.  351, 
81    S.  W-.  971. 

Agreement  inferable  from  facts.  S.  v. 
Wakefield  (  Conn.),  90  A.  230. 
An  agreement  to  commit  a  crime  may 
be  proved  by  inference,  and  it  need 
not  be  shown  that  the  princi])al  and 
abettor  had  an  oral  or  written  agree- 
ment. S.  V.  Wakefield  (Conn.),  90  A. 
230. 

SuflficieAt  evidence  to  go  to  the  jury. 
Con. Iron  r.  S.,  62  Tex.  Cr.  485,  138 
S.   W.   594. 

Compounding  a  felony  does  not  make 
compounder  accessory  (Chenault  v.  S., 
supra,  over.  Gatlin  r.  S.,  40  Tex.  Cr. 
116,  49  S.  W.  87),  nor  does  conceal- 
ment of  fact  crime  committed.  Mon- 
roe   r.    S.,   supra. 

Furnishing  weapon. — Collins  v.  S.,  138 
Ala.  57,  34  S.  993. 

Failure  to  attempt  to  prevent  crime. 
8.  r.  Fox,  70  X.  ,T.  L.  353,  57  A.  270. 
Aiding  and  abetting. — On  the  issue  as 
to  whetlier  defendant  aided  and  abetted 
commission  of  offense  by  princi]>a],  his 
guilt  may  be  shown,  as  may  his  acts 
and  declarations  tending  to  show  guilt, 
if  there  was  other  evidence  tending  to 
connect  him  with  the  crime  by  induc- 
inc:  or  assisting  in  its  commission.  S. 
a^Brown,  130  la.  57,  106  N.  W.  379. 
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See  Coffman  i\  S.,  51  Tox.  Cr.  47S,  103 
S.  W.  112S.  Ownership  of  liquor  sold 
illegally  need  not  bo  in  person  aiding 
and  abetting  sale.  S.  v.  rulinan,  7 
Penne.  (Del.)  123,  74  A.  1. 
88-33  Strong  v.  S.,  SS  Ark.  240,  114 
S.  ^V.  239,  20  L.  E.  A.  (N.  S.)  321; 
S.  r.  Cloninger,  149  X.  C.  567,  63  S.  E. 
154;  S.  r.  CJray,  116  la.  231,  89  N.  "W. 
987;  Dean  v.  S.,  85  Misa.  40,  37  S.  501; 
Meti-alf  r.  S.  (Okla.),  133  P.  1130; 
Drvsdale  i\  S.  (Tex.  Cr.)  156  S.  W.  685; 
Grinisinger  r.  S.,  44  Tex.  Cr.  1,  69  S. 
W.  5S3;  Conner  r.  S.,  43  Tex.  Cr.  347, 
65   S.   W.  1102. 

Where  one  encourages  another  by  his 
conduct,  boing  present,  he  makes  him- 
self resi>onsible  though  there  was  no 
previously  formed  plan  or  agreement. 
Thomas  r.  S.,  130  Ala.  62,  30  S.  391; 
Starks  r.  S.,  137  Ala.  9,  34  S.  687. 
Watching  to  prevent  surprise,  etc. 
Grimsinger  r.  S.,  supra;  "Winfield  ix  S., 
44  Tex.  Cr.  475,  72  S.  W.  182. 
90-34  S.  t\  Hess,  65  N.  J.  L.  544,  47 
A.  806;  S.  V.  King,  24  Utah  482,  68 
P.  418;  P.  r.  Coughlin,  13  Utah  58,  44 
P.  94. 

90-35  Mow  r.  P.,  31  Colo.  351,  72 
P.  1069;  Jahnke  r.  S.,  68  Neb.  154,  94 
N.  W.  158,  104  N.  W.  154;  Newberry 
V.  S.  (Tex.  Cr.),  74  S.  W.  774;  Een- 
ner  i\  S.,  43  Tex.  Cr.  347,  65  S.  W. 
1102. 

90-36  P.  r.  Bunkers,  2  Cal.  App.  197, 
84  P.  364,  370;  Whorley  r.  a,  45 
Fla.  123,  33  S.  849;  U.  S.  v.  Onti,  4 
Phil.  Isl.  78;  Eamon  v.  S.  (Tex.  Cr.), 
68  S.  W.  987;  Bibby  v.  S.  (Tex.  Cr.), 
65  S.  W.  193. 

Defendant  has  burden  of  proving  du- 
ress. J'irklo  r.  S.,  11  Oa.  App.  98,  74 
S.  E.  709. 

Individual  malicious  act. — Tf  two  or 
more  engage  to  do  an  unlawful  act 
and  one  of  them,  incited  by  his  per- 
sonal malice,  though  the  object  be  to 
further  escape  of  all  engaged,  does  an 
act  foreign  to  the  common  design,  such 
act  is  not  imjmtable  to  anj'  other  per- 
son. Eenner  r.  S.,  43  Tex.  Cr.  347,  65 
S.   W.    1102. 

Unity  of  intent. — One  who  loans  a 
pistol  to  anotiicr  and  advises  latter  to 
kill  a  third  i)erson  on  condition  is  not 
possessed  of  same  intent  and  felonious 
design  as  person  who  subsequently 
does  killing,  indejiendently  of  exist- 
ence of  condition.  Thornton  r.  S.,  119 
Ga.  437,  46  S.  E.  640. 


91-37     Whorley  r.  S.,  45  Fla.  123,  33 

Commission  of  principal  crime  must  be 
shown,  b.  V.  Wakefield  (Conn.),  90  A. 
230. 

Aider  and  abettor  may  bo  convicted 
tiiouL;h  iirincijial  unknown.  Howard  V. 
C,  110  Ky.  3.")(i,  61  !S.  W.  756. 
Minutes  of  court  admissible  to  show 
conviction  of  i)rinci]>al  offense  if  rec- 
ord not  made  up.  S.  i\  Warady,  77 
X.  J.  L.  348,  72  A.  37. 
91-38  S.  V.  Berger,  121  la.  581,  96 
X.  W.  1094;  Steely  v.  C,  132  Ky.  213, 
116  S.  W.  714. 


ACCOMPLICES. 

Authority  of  prosecutor,  95-6;  Was  com- 
vwn  law  rule  binding — Origin  of  English 
practice,  100-18;  Complaints  as  corrobo- 
rative evidence,  104-29;  Other  like 
crimes,  107-33;  Attempt  to  commit  same 
crime,  107-33;  Burden  of  shoiving  ^vit- 
ness  to  be  accomplice,  112-50;  Coindic- 
tee  of  accomplice  competent  witness, 
115-60. 

See  the  title  "Accessories  and  Accom- 
plices" in  1  Standard  Pkoc,  for  ques- 
tions relating  to  indictment,  jurisdic- 
tion, and  conduct  of  trial. 
94-2  Barr  v.  P.,  30  Colo.  522,  71  P. 
392. 

An  accomplice  is  not  disqualified  to 
testify  because  his  confession  was 
brought  about  by  unlawful  means;  cir- 
cumstances under  which  it  was  made 
may  affect  weight  to  be  given  his  tes- 
timon3\  Eawlins  r.  S.,  124  Ga.  31, 
52  S.  E.  1.  Defendant  cannot  invoke 
privilege  that  witness  need  not  incrim- 
inate himself,  Barr  v.  P.,  30  Colo.  522, 
71  P.  392. 

94-3  Murphy  v.  S.,  124  Wis.  635,  102 
X.  W.  10S7. 

95-4  Unauthorized  conditional  prom- 
ise made  wtiness  by  his  attorney  may 
be  pro\ed.  P,  v.  Moore,  96  App,  Div. 
.-)<!,   89    X.   Y.  S.   S3. 

Testimony  of  grand  jurors,  prosecuting 
oHicer  and  minutes  of  jiroceedings  of 
jury  are  competent  to  establish  claim 
to  immunity.  ^Nlurphy  r.  S.,  124  Wis. 
635,  102  X!  W.  1087." 
95-5  Testimony  of  accomplice  cannot 
be  bolstered  uj)  by  ])roving  by  him 
])iosecuting  officer,  at  time  they  con- 
tracted, told  him  contract  would  be 
forfeited  if  any  innocent  man  should 
be   implicated   by   witness'    testimony. 
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Faulkner  v.  S.,  43  Tex.  Cr.  311,  65  S. 
W.   1093. 

Threat  by  prosecutor, — It  cannot  be 
shown  prosecuting  officer  told  witness 
he  should  have  his  liberty  if  he  tes- 
tified a  certain  way;  otherwise,  he 
would  be  punished.  Barr  v.  P.,  30 
Colo.  522,  71  P.  392. 
Terras  of  promise  may  be  gone  into 
on  re-direct  examination  if  witness  tes- 
tified thereof  on  his  cross-exaraiiration. 
Fruger  v.  S.,  56  Tex.  Cr.  393,  120  S. 
W.    197. 

96-6  Prosecuting  officer  cannot  bind 
state  by  agreement  to  dismiss  case  if 
defendant  therein  will  testify  for 
prosecution  on  trial  of  another  and  dis- 
tinct offense.  Tullis  v.  S.,  41  Tex.  Cr. 
87,  52  S.  W.  83.  Agreement  that 
party  shall  be  admitted  to  bail  is  be- 
yond power  of  such  officer.  Ex  parte 
Greenhaw,  41  Tex.  Cr.  278,  53  S.  W. 
1024.  See  Barr  v.  P.,  30  Colo.  522,  71 
P.    392. 

96-8  Missouri  statute  requires  nol 
pros,  or  prior  acquittal.  State  v.  Fal- 
ser, 154  y\o.  App.  1,  133  S.  W.  85. 
Contract  between  prosecuting  officer 
and  accomplice  not  regarded  if  made 
without  consent  of  court  (Reagan  v, 
S.,  49  Tex.  Cr.  443,  93  S.  W.  733;  Ex 
parte  Greenhaw,  41  Tex.  Cr.  278,  53  S. 
W.  1024);  at  least  if  accomplice  tes- 
tified falselv  on  examining  trial.  Cox 
V.  S.  (Tex.''Cr.),  69  S.  W.  145;  Tullis 
r.  S.,  41  Tex.  Cr.  87,  52  S.  W.  S3. 
98-l()  S.  V.  Shelton,  223  Mo.  118,  122 
S.  W.  732.  See  P.  r.  Schmitz,  7  Cal. 
App.  330,  94  P.  407,  419;  Barbe  v. 
Ty.,  16  Okla.  562,  86  P.  61. 
99-15  Powell  i:  S.  (Ga.  App.),  81 
S.  E.  396;  People  v.  Baskin,  254  111. 
509,  98  N.  E.  957;  S.  r.  Sassaman,  214 
Mo.  695,  114  S.  W.  590;  Mitchell  r.  S., 
21   Ohio  C.   C.   24. 

Besides  corroborative  testimony  must 
raise  inference  of  guilt.  Bishop  r.  S., 
9  Ga.  App.  205,  70  S.  E.  976. 
Credibility  of  accomplice's  testimony 
may  be  sustained  in  usual  wavs.  Butt 
V.  S.,  81  Ark.  173,  98  S.  W.  723;  Rico 
v.  S.,  50  Tex.  Cr.  648,  100  S.  W.  771. 
100-16  U.  S.  r.  Giuliani,  147  Fed. 
594;  Hanley  r.  U.  S.,  123  Fed.  849,  59 
C.  C.  A.  153;  S.  r.  Rvan,  1  Bovee  (Del.) 
223,  75  A.  869 ;  S.  v.  Fahev,'  3  Penne. 
(Del.),  594,  54  A.  690;  S.  r.  Freedman, 
3  Penne.  (Del.),  403,  53  A.  356;  S.  r. 
Short,  7  Penne.  (Del.)  295,  75  A.  787; 
Mvers  v.  S.,  43  Fla.  500,  31  S.  275; 
Caldwell   i\   S.,  50   Fla.   4,   39   S.   18S; 


Stone  V.  S.,  118  Ga.  705,  45  S.  E.  630, 
98  Am.  St.  145;  King  r.  Wo  Sow,  7 
Haw.    734;    P.    v.    Covitz,    262   111.    514, 

104  N.  E.  887;  P.  v.  Feinberg,  237  111 
348,  86  X.  E.  584;  Juretich  v.  P.,  223 
111.  484,  79  N.  E.  181;  S.  v.  Perry  (la.), 

105  N.  W.  507;  Weber  v.  C,  24  Kv. 
L.  R.  1726,  72  S.  W.  30;  S.  f.  De  Hart, 
109  La.  570,  33  S.  605;  S.  v.  Michel, 
111  La.  434,  35  S.  629;  S.  v.  Shelton, 
223  :\ro.  lis,  122  S.  W.  732;  S.  v.  Dav, 
188  Mo.  359,  87  S.  W.  465;  S.  v.  Wig- 
ger,  196  Mo.  90,  93  S.  W.  390;  S.  v. 
Dilts,  191  Mo.  665,  90  S.  W.  782;  S. 
V.  Jones,  32  Mont.  442,  80  P.  1095; 
S.  V.  Licberman,  80  N.  J.  L.  506,  79 
Atl.  331;  S.  V.  Simon,  71  N.  J.  L.  142, 
58  A.  107,  aff.,  without  opinion,  59 
A.  1118;  S.  r.  Goldman,  65  X.  ,1.  L. 
394,  47  A.  641;  S.  v.  Register,  133  X. 
C.  746,  46  S.  E.  21;  Straub  r.  S.,  5 
Ohio  C.  C.  (X.  S.)  529;  Brenton  v. 
Tv.,  15  Okla.  6,  78  P.  83  over.  Sowers 
t\  Ty.,  6  Okla.  436,  50  P.  257;  C.  v. 
Klein,  42  Pa.  Super.  66;  C.  r.  Lenhart, 
40  Pa.  Super.  572;  0.  f.  Craig,  19  Pa. 
Super.  81 ;  C.  v.  Sayars,  21  Pa.  Super. 
75;  U.  S.  r.  Ocampo,  5  Phil.  Isl.  339; 
S.  r.  Sow  ell,  85  S.  C.  278,  67  S.  E.  316; 
S.  r.  Meares,  60  S.  C.  527,  39  S.  E. 
245;  S.  r.  Prater,  26  S.  C.  198,  613,  2 
S.  E.  108;  Fruger  v.  S.,  56  Tex.  Cr.  393, 
120  S.  W.  197;  Hill  V.  S.  (Tex.  Cr.), 
77  S.  W.  SOS;  Reagan  r.  S.,  49  Tex.  Cr. 
443,  93  S.  W.  733;  .Tones  i'.  C,  111  Ya. 
862,  69  S.  E.  953;  S.  v.  McLeod 
(Wash.),  138  P.  648;  S.  v.  Fetterlv,  33 
Wash.  599,  74  P.  810;  S.  r.  Rav,  62 
Wash.  582,  114  P.  439;  S.  r.  Roller,  30 
Wash.  692,  71  P.  718;  Lanphere  v.  S., 
114  Wis.  193,  89  N.  W.  12S;  Means  v. 
S.,  125  Wis.  650,  104  X.  W.  S15.  Contra, 
if  accoiii]>lice  admits  on  oath  his  tes- 
tinionv  was  false.  Hill  v.  S.,  55  Tex. 
Cr.  435,  117  S.  W.  134.  Comp.  S.  v. 
Brown,  146  la.  113,  124  X.  W.  S99 
(adultery). 

If  accomplice  wilfully  swears  falsely 
as  to  a  material  matter  his  uncorrobo- 
rated testimony  will  not  sustain  a  con- 
viction. Jahnke  r.  S.,  68  Xeb.  154,  94 
X.  W.  158,  104  X.  W.  154. 
100-17  Palmer  v.  S.,  165  Ala.  129, 
51  S.  358;  Rhea  v.  S.  (Ark.),  147 
S.  W.  463;  Burnett  r.  S.,  76  Ark.  295, 
88  S.  W.  956;  Rucker  v.  S.,  77  Ark.  23, 
90  S.  W.  151;  Davis  r.  S.,  120  Ga.  433, 
48  S.  E.  180;  Solomon  v.  S.,  113  Ga.  192, 
3S  S.  E.  332;  Dixon  v.  S.,  116  Ga.  186, 
42  S.  E.  357;  Yother  f.  S.,  120  Ga.  204, 
47  S,  B.  555;  Durden  v.  S.,  120  Ga.  860, 
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48  S.  E.  315;  Smith  r.  S.,  3  Ga.  App. 
833,  63  S.  E.  917;  S.  r.  Rookc,  10  Idaho 
388,  79  P.  82;  S.  i\  Bond,  12  Idaho  424, 
86  P.  43;  Hinkle  v.  S.,  157  Ind.  237,  61 
N.  E.  196;  S.  v.  Callaghan  (la.),  138 
N.  W.  402;  C.  i\  Barton,  153  Ky.  465, 
156  S.  W.  113;  Smith  r.  C,  148  Kv.  60, 
146  S.  W.  4;  Mann  r.  C,  25  Ky.  L.  R. 
1964,  79  S.  W.  230;  Simpson  i\  C,  31 
Kv.  L.  E.  769,  103  S.  W.  332;  Lanasa 
r.  S.,  109  Md.  602,  71  A.  1058;  S.  r. 
Clements,  82  Minn.  434,  85  N.  W.  229; 
S.  r.  Douglas,  26  Nev.  196,  65  P.  802; 
P.  r.  Evans,  81  Mise.  606,  143  N.  Y.  S. 
49;  P.  V.  Furlong,  127  N.  Y.  S.  422;  P. 
r.  Kathan,  136  App.  Div.  303,  120  N.  Y. 
S.  1096;  Jones  r.  S.  (Okla.  Cr.),  137 
P.  121;  Gillara  r.  S.  (Okla.  Cr.),  135 
P.  441;  Nichols  v.  S.  (Okla.  Cr.),  133 
P.  256;  Thompson  v.  S.  (Okla.  Cr.), 
132  P.  695;  Head  v.  S.  (Okla.  Cr.),  131 
P.  937;  Cooper  v.  Tv.,  19  Okla.  496, 
91  P.  1032;  S.  V.  Kelliher,  49  Or.  77, 
88  P.  867;  Gillespie  r.  S.  (Tex.  Cr.), 
166  S.  W.  135;  Jobe  i\  S.  (Tex.  Cr.), 
161  S.  W.  966;  Perry  v.  S.  (Tex.  Cr.), 
155  S.  W.  263;  Burford  v.  S.  (Tex.  Cr.), 
151  S.  W.  538;  Bush  r.  S.  (Tex.  Cr.), 
151  S.  W.  554;  Bishop  r.  S.  (Tex.  Cr.), 
151  S.  W.  821;  Townser  v.  S.,  58  Tex. 
Cr.  453,  126  S.  W.  572;  Clifton  v.  S., 
46  Tex.  Cr.  18,  79  S.  W.  824;  Custer  v. 
S.  (Tex.  Cr.),  76  S.  W.  476  (comp.  Hill 
V.  S.  (Tex.  Cr.),  77  S.  W.  808);  John- 
son i\  S.,  58  Tex.  Cr.  244,  125  S.  W. 
16;  King  v.  S.,  57  Tex.  Cr.  363,  123  S. 
W.  135;  Green  v.  S.,  56  Tex.  Cr.  599, 
120  S.  W.  1002;  Russell  v.  S.,  55  Tex. 
Or.  330,  116  S.  W.  573;  Newman  r.  S., 
55  Tex.  Cr.  273,  116  S.  W.  577;  Close 
V.  S.,  55  Tex.  Cr.  380,  117  S.  W.  137; 
Gardner  v.  S.,  55  Tex.  Cr.  400,  117  S. 
W.  148;  Hanks  v.  S.,  55  Tex.  Cr.  405, 
117  S.  W.  149;  Conant  v.  S.,  51  Tex.  Cr. 
610,  103  S.  W.  897;  McDaniel  v.  S., 
48  Tex.  Cr.  342,  87  S.  W.  1044. 
Statute  does  not  apply  to  misde- 
meanor oases.  Brooks  v.  S.,  12  Ga. 
App.  G03,  78  S.  E.  143. 
Accomplice  in  offense  being  investi- 
gated is  meant.  People  v.  Ruef,  14  Cal. 
App.  576,  114  P.  48,  54. 
Peremptory  instruction  for  acquittal 
called  for  if  no  forrolioration.  De  Boe 
r.  C,  146  Ky.  69(!.  143  S.  W.  39. 
Are  statutes  applicable  to  federal 
courts. — Affirmative  is  held  in  U.  S. 
r.  Van  Leuven,  65  Fed.  78,  and  nega- 
tive in  Hanley  r.  TJ.  S.,  123  Fed.  849, 
59  C.  C.  A.  153.  But  see  3  Encyclo- 
paedia OF  Evidence  197. 


Statutes  not  extended  by  construction. 

fronton  r.  Ty.,  1.")  Okla.  H,  7S  1'.  S3. 
Uncorroborated  testimony  not  suffi- 
cient on  preliminary  examination. — S. 
;■.  Smitli.  13S  Ala.  Ill,  35  S.  42. 
Accomplice  not  credible  witness  under 
statutes  concerning  conviction  for  per- 
iurv.  Conant  i\  S.,  51  Tex.  Cr.  610, 
103  S.  W.  897. 

100-18  Goldstein  r.  S.  (Tex.  Cr.), 
166  S.  W.  149;  Vantreese  v.  S.,  59  Tex. 
Cr.  281,  128  S.  W.  383;  Johnson  v.  S., 
58  Tex.  Cr.  244,  125  S.  W.  16.  See 
S.  r.  Shelton,  223  Mo.  118,  122  S.  W. 
732;  King  r.  Tate,  2  K.  B.  (1908)  680. 
In  trials  before  court  testimony  of  ac- 
complices should  be  received  with  cau- 
tion and  carefully  weighed.  U.  S.  v. 
Quiamson,  5  Phil.  Isl.  444.  If  it  is 
contradictory  no  weight  will  be  given 
it.  U.  S.  7\"^Padlan,  7  Phil.  Isl.  517. 
Was  common  law  rule  binding. — If  the 
practice  of  cautioning  jury  is  a  rule 
of  law  (court  inclined  to  regard  it 
as  a  rule  of  practice),  it  was  not  of 
force  in  England  May  14,  1776,  and 
therefore  not  within  the  terms  of  our 
adopting  act.  And  as  a  rule  of  practice 
it  ceased  to  have  any  validity  when 
legislature  prohibited  judges  from  ad- 
vising jury  as  to  what  had  or  had  not 
been  proved,  or  expressing  any  opin- 
ion as  to  the  evidence  or  weight  to  bo 
given  it.  Stone  t\  S.,  118  Ga.  705,  45 
S.  E.  630,  98  Am.  St.  145;  S,  v.  Sowell, 
85  S.  C.  278,  67  S.  E.  316. 
101-19  Holmgren  v.  U.  S.,  217  U.  S. 
509;  Sykes  v.  U.  S.,  204  Fed.  909,  123 
C.  C.  A.  205;  U.  S.  v.  Giuliani,  147  Fed. 
594;  S.  r.  Fahey,  3  Penne.  (Del.)  594, 
54  A.  690;  S.  v.  Freedman,  3  Penne. 
(Del.)  403,  53  A.  356;  C.  i\  Barton,  153 
Ky.  465,  156  S.  W.  113;  Best  v.  C,  29 
Kv.  L.  R.  137,  92  S.  W.  555;  S.  v. 
Sprague,  149  Mo.  409,  50  S.  W.  901;  S. 
r.  Prater,  '26  S.  C.  198,  613,  2  S.  E. 
108;  S.  p.  Meares,  60  S.  C.  527,  39  S. 
E.  245;  Smith  v.  S.,  45  Tex.  Cr.  405, 
77  S.  W.  453;  S.  l\  Pearson,  37  Wash. 
405,    79    P.    985. 

Court  should  direct  an  acquittal.  Rey- 
nohls  r.  S.,  14  Ariz.  302,  127  P.  731. 
Pennsylvania. — "There  is  no  rule  of 
law  in  this  state  that  forbids  a  con- 
viction on  the  uncorroborated  testi- 
mony of  an  accomplice.  Ettinger  v. 
Commonwealth,  98  Pa.  338;  Cox  l?. 
Commonwealth,  125  Pa.  94,  17  Atl.  227. 
The  duty  to  examine  such  testimony 
with  care,  and  to  accept  and  act  upon 
it   only   when   convinced   of   its   truth- 
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fulness,  was  pointed  out  in  the 
char!?e."  C.  f.  De  Masi,  234  Pa.  570, 
S3   A.   430. 

Sufficiency  of  caution. — Uncorroborated 
testimony  may  be  relied  upon  if  it 
produces  most  positive  conviction  of  its 
truth.  U.  S.  L\  Eichards,  149  Fed.  443. 
Direct  and  positive  testimony  will  sup- 
port a  conviction  though  not  corrob- 
orated. S.  V.  Conlin,  45  Wash.  478,  S8 
P.  932.  It  is  enough  to  say  jury  should 
be  cautious  in  convicting  upon  unsup- 
ported testimony.  S.  v.  Eegister,  133 
N.  C.  746,  46  S.  E.  21.  Or  if  court 
directs  attention  of  jury  to  conduct  of 
accomplice,  and  says  it  is  for  their 
consideration  (Borck  v.  S.  (Ala.),  39 
S.  580);  or  instructs  that  courts  re- 
gard testimony  of  accomplices  with 
considerable  suspicion,  and  it  should 
be  carefully  scrutinized.  Hanley  r.  U. 
S.,  123  Fed.  849,  59  C.  C.  A.  153. 
Not  necessary  if  accomplice  corrob- 
orated.—S.  V.  Koplan,  167  Mo.  298,  66 
S.  W.  967. 

Caution  not  required. — Mvers  v.  S.,  43 
Fla.  500,  31  S.  275;  Bacon  v.  S.,  22 
Fla.  51;  Shiver  v.  S.,  41  Fla.  630,  27 
S.  36;  P.  1-.  Dumas,  161  Mich.  45,  125 
N.  W.  766;  Murphy  v.  S.,  124  Wis.  635, 
102  K  W.  1087.  See  last  paragraph  of 
note  to  100-18. 

101-20  See  S.  r.  Sassaman,  214  Mo. 
695,  114  S.  W.  590. 

It  is  character  and  interest  of  witness, 
as  shown  on  trial,  and  not  mere  fact 
of  his  being  an  accomplice  that  deter- 
mines discretion  of  judge  in  comment- 
ing on  his  credibility.  S.  r.  Carey,  76 
Conn.  342,  56  A.  632.  Giving  caution- 
ary instructions  is  rather  a  rule  of 
practice  than  of  law.  O  'Grady  v.  P., 
42  Colo.  312,  95  P.  346;  S.  r.  De  Hart, 
109  La.  570,  33  S.  605;  C.  v.  Wilson, 
152  Mass.  12,  25  N.  E.  16;  C.  v.  Clune, 
162  Mass.  206,  38  N.  E.  435;  S.  r. 
Hier,  78  Vt.  488,  63  A.  877.  See  100- 
18. 

102-23  Caution  must  be  in  words  of 
statute  or  equivalent  terms.  Fisher  v. 
Ty.,  17  Okla.  455,  87  P.  301.  Exact 
words  not  essential.  McKinney  17.  S., 
48  Tex.  Cr.  402,  88  S.  W.  1012. 
103-24  Quong  Yu  r.  Ty.,  12  Ariz. 
183,  100  P.  462;  U.  S.  v.  Balisacan,  4 
Phil.  Isl.  545;  Beeson  f.  S.,  60  Tex. 
Cr.  39,  130  S.  W.  inofi. 
The  question  of  corroboration  is  one 
of  law,  but  sufficiency  of  evidence  is 
for  jury  (P.  i'.  Adams,  72  App.  Div. 
166,  76  N.  Y.  S.  361),  and  proof  must 


extend  to  every  material  fact  testified 
to  by  accomplice.  Burnett  r.  S.,  76 
Ark.  "295,  88  S.  W.  956.  His  acts,  state- 
ments and  declarations  are  not  corro- 
borative. Carrens  v.  S.,  77  Ark.  16, 
91  S.  W.  30;  S.  v.  Egbert,  125  la.  443, 
101  N.  W.  191;  P.  V.  Green,  103  App. 
Div.  79,  92  N.  Y.  S.  508;  Barnard  r. 
S.  (Tex.  Cr.),  76  S.  W.  475;  Thomp- 
son r.  S.  (Tex.  Cr.),  78  S.  W.  691; 
Wallace  v.  S.,  48  Tex.  Cr.  318,  87  S.  W. 
1041. 
103-25     Svkes  v.  U.  S.,  204  Fed.  909, 

123  C.  C.  A.  205;  P.  v.  Sternberg,  111 
Cal.  3,  43  P.  198;  P.  v.  O'Farrell,  175 
X.  Y.  323,  67  N.  E.  588;  C.  f.  Simon, 
44  Pa.  Super.  538;  Eddens  v.  S.,  47 
Tex.  Cr.  529,  84  S.  W.  828;  Wallace  v. 
S.,  supra;  Jackson  v.  S.,  48  Tex.  Cr. 
648,  90  S.  W.  34;  Jones  v.  C,  111  Va. 
862,  69  S.  E.  953. 

Under  a  code  providing  that  testimony 
of  a  single  witness  is  generally  suffi- 
cient to  establish  a  fact,  and  stating 
exceptions  to  the  rule,  courts  may  not 
require  corroboration  of  a  certain  char- 
acter, or  declare  testimony  of  two  ac- 
complices is  not  sufficient.  Stone  f. 
S.,  118  Ga.  705,  45  S.  E.  630,  98  Am.  St. 
145. 

104-27  P.  V.  Morton,  139  Cal.  719, 
73  P.  609;  Durden  r.  S.,  120  Ga.  860, 
48  S.  E.  315;  S.  i\  Brown,  146  la.  113, 

124  N.  W.  899;  S.  V.  Wheeler,  118  la. 
212,  89  N.  W.  978;  Frazier  v.  C,  25 
Kv.  L.  R.  461,  76  S.  W.  28;  P.  v.  Ey- 
land,  28  Hun  (N.  Y.)  568;  Gillespie  v. 
S.  (Tex.  Cr.),  166  S.  W.  135;  Holmes 
r.  S.  (Tex.  Cr.),  156  S.  W.  1172;  Bishop 
V.  S.  (Tex.  Cr.),  151  S.  W.  821;  Holmes 
V.  S.  (Tex.  Cr.),  157  S.  W.  487;  Camp- 
boll  r.  S.,  57  Tex.  Cr.  301,  123  S.  W. 
583  (form  of  instruction);  Welden  v. 
S.,    10    Tex.   App.    400. 

104-2S  P.  i\  Leavens,  12  Cal.  App. 
178,  106  P.  1103;  Peckham  i\  P.  32 
Colo.   140,    73   P.   422;    Hargrove    v.   S., 

125  Ga.  270,  54  S.  E.  164;  Dixon  r.  S., 
116  Ga.  186,  42  S.  E.  357;  S.  r.  Bond, 
12  Ida.  424,  86  P.  43;  S.  r.  Briggs,  122 
Minn.  493,  142  N.  W.  823;  C.  t\  Gold- 
berg, 4  Pa.  Super.  142;  Warren  v.  S. 
(Tex.  Cr.),  149  S.  W.  130;  S.  v.  Bean, 
77  Vt.  384,  60  A.  807. 

No  special  corroboration  is  required. 
S.  r.  Bean,  77  Vt.  384.  60  A.  807. 
104-29  Newsum  v.  S.  (Ala.),  65  S 
87;  Rhodes  v.  S.,  141  Ala.  66,  37  S.  365 
Eoberts  r.  S.,  96  Ark.  58,  131  S.  W.  60 
P.  r.  Sullivan,  144  Cal.  471,  77  P.  1000 
P.  r.  Leavens,  12  Cal.  App.  178,  106  P 
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1103;  r.  r.  Garwood,  11  Cal.  Ai^p.  GG5, 
106  P.  113;  P.  r.  Spa.loni,  11  Cal.  App. 
216,  104  P.  oSS;  Butts  r.  S.  (Ga.),  82 
S.  E.  375;  Baker  v.  S.  (Ga.),  81  S.  E. 
805;  Smith  r.  S.,  5  Ga.  App.  833,  63 
S.  E.  917;  S.  r.  Boml,  12  Ida.  424,  86 
P.  43;  S.  r.  "Waters,  132  la.  481,  109 
N.  W.  1013;  S.  i:  Johnson,  133  la.  38, 
110  N.  W.  170;  Best  r.  C,  29  Ky.  L.  R. 
137,  92  S.  W.  oor^;  Fitzgerald  r.  S.,  78 
Neb.  1,  110  N.  W.  676;  P.  r.  Acritclli, 
57  Misc.  574,  110  N.  Y.  S.  430;  P.  v. 
Sweeney,  161  Api>.  Div.  221,  146  N. 
Y.  S.  637;  P.  r.  Kathan,  136  App.  Div. 
303,  120  N.  Y.  S.  1096;  P.  l\  Barrv, 
132  App.  Div.  231,  116  N".  Y.  S.  870; 
P.  r.  "Weiss.  129  App.  Div.  671,  114  N. 
Y.  S.  236;  P.  v.  Adams,  72  App.  Div. 
166,  76  N.  Y.  S.  361;  Flynn  v.  S.  (Okla. 
Cr.),  133  P.  1133;  Hill  L\  Ty.,  15  Okla. 
212,  79  P.  757;  Barbe  r.  Tv.,  16  Okla. 
562;  86  P.  61;  S.  l\  "SValsh,  25  S.  D. 
30,  125  N.  W.  295;  Maibaum  r.  S.,  59 
Tex.  Cr.  386,  128  S.  W.  378.  See  Pace 
t\  S.,  58  Tex.  Cr.  90,  124  S.  "W.  949; 
Maples  v.  S.,  56  Tex.  Cr.  99,  119  S.  "W. 
105;  Newman  v.  S.,  55  Tex.  Cr.  273, 
116  S.  W.  577;  Tate  v.  S.,  55  Tex.  Cr. 
397,  116  S.  "^V.  604;  Green  v.  S.,  49  Tex. 
Cr.  238,  90  S.  W.  1115;  McGinsey  v. 
S.  (Tex.  Cr.),  144  S.  "W.  268. 
Any  corroborating  evidence  will  sup- 
port a  verdict.  Mann  r.  C,  25  Ky.  L. 
R.  1964,  79  S.  W.  230. 
Complaints — See  ' '  Corroboration, ' '  in- 
fra,   7;]  1-1 2. 

lC»5-30  P.  r.  Weiss,  129  App.  Div 
671,  114  X.  Y.  R.  230. 
Must  be  corroborated,  in  each  essential 
detail.  P.  i\  Willard,  159  Ai)p.  Div.  19, 
143  N.  Y.  Supp.  1032.  Contra,  Holmes 
■V.  S-.  (Tex.  Cr.),  157  S.  "W.  4S7. 
Contradiction  of  accomplice  as  to 
some  details  of  his  testimony  is  not  ma- 
terial if  contradicting  testimony  tends 
to  corroborate  him  as  to  the  main  fact. 
Locklin  i\  S.  (Tex.  Cr.),  75  S.  W.  305. 
Parties  continuously  associated  to- 
gether for  two  years  is  not  sullicient 
corroboration  of  plaintiff's  testimony 
as  to  defendant 's  engagement  to  marry 
her.  Fine  v.  S.,  45  Tex.  Cr.  290,  77  S. 
^\   806. 

105-31  Solomon  i\  S.,  113  Ga.  192, 
38  S.  E.  332;  Milner  v.  S.,  7  Ga.  App. 
82,  66  S.  E.  280;  Truelove  r.  S.,  44 
Tex.  Cr.  386,  71  S.  "W.  601.  See  P.  r. 
Sweenev,  161  App.  Div.  221,  146  N. 
Y.   S.    (537. 

Commission  of  offense  may  be  estab- 
lished   by    accomplice's    testimony.      P. 


r.    Leavens,    12    Cal.    App.    178,    106   P, 

1103. 

106-32     P.    r.   Morton,    139    Cal.    719, 

73  P.  609;  Altman  r.  S.,  5  Ga.  App. 
833,  63  S.  E.  928;  Smith  r.  S.,  44  Tex. 
Cr.  53,  68  S.   W.  267. 

A  plea  of  guilty  may  be  considered; 
it  is  not  conclusive.  Hargrove  v.  S., 
125  Ga.  270,  54  S.  E.  164. 
107-33  Revnolds  r.  S.,  14  Ariz.  302, 
127  P.  731;  -Cook  v.  S.,  75  Ark.  540,  87 
S.  "W".  1176;  P.  V.  Howard,  135  Cal.  266, 
67  P.  148;  P.  V.  "Watson,  21  Cal.  Ai)p. 
692,  132  P.  836;  Milner  r.  S.,  7  Ga. 
App.  82,  66  S.  E.  280;  Altman  v.  S., 
supra;  S.  v.  Knudston,  11  Ida.  524,  83 
P.  226;  S.  r.  Egbert,  125  la.  443,  101 
N.  "W.  191;  Frazier  r.  C.  (Ky.),  124 
S.  W.  797;  Lane  v.  C,  134  Ky.  5ia 
121  S.  W.  486;  Frazier  r.  C,  25  Ky.  L. 
R.  461,  76  S.  W.  28;  Simpson  r.  C,  31 
Ky.  L.  R.  769,  103  S.  "W.  332;  S.  v. 
Koplan,  167  Mo.  298,  66  S.  W.  967; 
P.  i\  Eissert,  71  App.  Div.  118,  75  N. 
Y.  S.  630;  P.  V.  Patrick,  182  N.  Y.  131, 

74  N.  E.  843;  Kirk  v.  S.  (Okla.),  135 
P.  1156;  Flynn  v.  S.  (Okla.),  133  P. 
1133;  Fair  v.  S.  (Tex.  Cr.),  160  S.  W. 
1187;  Holmes  r.  S.  (Tex.  Cr.),  157  S. 
"W.  487;  Briseno  r.  S.,  60  Tex.  Cr.  98, 
131  S.  W.  327;  King  r.  S.,  57  Tex.  Cr. 
363,  123  S.  "^V.  135;  Barber  v.  S.  (Tex. 
Cr.),  70  S.  W.  210;  Campbell  v.  S.,  57 
Tex.  Cr.  301,  123  S.  W.  583;  Bismark 
v.  S.,  45  Tex.  Cr.  54,  73  S.  "W.  965; 
Denson  r.  S.,  47  Tex.  Cr.  439,  83  S. 
"W.  820;  "V\'right  r.  S.,  47  Tex.  Cr.  433, 
84  S.  W.  593;  Giles  i\  S.,  43  Tex.  Cr. 
561,   67   S.  W.  411. 

Camp.  McDaniels  r.  S.,  162  Ala.  25,  50 
S.    324. 

See  P.  V.  Martin,  19  Cal.  App.  295,  125 
P.  919;  S.  f.  Duncan  (la.),  138  N.  W. 
913;  Hicks  v.  S.,  126  Tenn.  359,  149  S. 
"W.    1055. 

Corroboration  as  to  time,  place  and  cir- 
cumstances insufficient  if  prisoner  con- 
nected only  by  accomplice  testimony. 
Smith  V.  S.,  7  Ga.  App.  781,  68  S.  K. 
335. 

It  is  sufficient  if  evidence  "tends  to 
connect  defendant  with  the  commission 
of  the  offense"  (P.  i:  Balkwell,  143 
Cal.  259,  76  P.  1017);  but  an  instruc- 
tion which  adds  to  the  quoted  words 
of  the  Code  the  words  "in  any  way," 
is  erroneous.  P.  v.  Compton,  123  Cal. 
403,   56   P.   44. 

Proof  of  opportunity  to  commit  crime 
in  (juestion  is  not,  of  itself,  sufficient 
to     connect     accused     with     it.      S.     f. 
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Wheeler,  116  la.  212,  89  N.  W.  978;  S. 
V.  Ecrbert,  125  la.  44?,,  101  N.  W.  191. 
Evidence  of  similar  crimes  to  that  al- 
leged to  have  beeu  coimnitted  by  ac- 
cused has  been  received.  Peckham  l". 
P.,  32  Colo.  140,  75  P.  422;  O'Brien  v. 
C,  115  Ky.  COS,  74  S.  W.  666;  S.  v. 
Peres,  27  Mont.  358,  71  P.  162;  S.  V. 
Eobinson,  32  Or.  43,  48  P.  357;  S.  l\ 
Fetterlv,  33  Wash.  599,  74  P.  810;  Lan- 
phere  r.  S.,  114  W^is.  193,  89  N.  W. 
128;  Proper  t\  S.,  85  Wis.  615,  55  N, 
W.  1035.  But  it  is  not  competent  un- 
less it  shows  svstem.  Buck  r.  S.,  47 
Tex.  Cr.  319,  83^8.  W.  387.  It  must  be 
confined  to  offenses  committed  before 
date  alleged  in  indictment.  P.  i\  Rob- 
ertson, 88  App.  Div.  198,  84  N.  Y.  S. 
401.  It  has  been  denied  such  proof  is 
corroborative  of  accomplice.  P.  V. 
Flaherty,  27  App.  Div.  535,  50  N.  Y 
S.    574. 

Attempt  to  commit  same  crime. — In  a 
prosecution  for  burglary  and  larceny 
it  may  be  shown  defendant  and  two 
others  recently  attempted  to  commit 
same  crime  at  same  place,  and  ob- 
tained and  kept  a  key  to  the  building 
burglarized.  Such  testimony  is  cor- 
roborative of  the  testimony  of  an  ac- 
complice. Cook  r.  S.,  80  Ark.  495,  97 
S.  W.   683. 

Slight  evidence  from  an  extraneous 
source  identifying  accused  as  a  parti- 
cipator in  the  crime  will  be  sufficient 
corroboration  of  accomplice  to  support 
verdict.  Hargrove  r.  S.,  125  Ga. -270, 
54  S.  E.  164.  Evidence  need  not  tend 
directly  to  connect  defendant  with 
crime.  P.  f.  Ah  Lung,  2  Cal.  App. 
278,  83  P.  296;  S.  i\  Gallivan,  75  Conn. 
326,  53  A.  731. 

Inference  of  guilt. — Harrell  v.  S.,  121 
Ga.  607,  49  S.  E.  703. 
Must      relate      to      material     matter. 
Wright  r.  S.,  47  Tex.  Cr.  433,  84  S.  W. 
593. 

Need  not  extend  to  whole  case. — S.  v. 
Jones,  115  la.  113,  88  N.  W.  196;  S. 
v.  Stevenson,  26  Mont.  332,  67  P.  1001; 
P.  r.  Adams,  72  App.  Ddv.  166,  76  N. 
Y.  S.  361. 

107-34  Hargrove  v.  S.,  supra;  Best 
i\  C,  29  Kv.  L.  E.  137,  92  S.  W.  555. 
See  P.  V.  Courtnev,  28  Hun  (N.  Y.) 
589;  P.  i".  Kathan,'  136  App.  Div.  303, 
120  X.  Y.  S.   1096. 

Former  association  and  concerted  ac- 
tion with  criminals  may  be  shown, 
though    it    occurred    long    anterior    to 


commission  of  instant  crime.  C.  f. 
Biddle,  200  Pa.  640,  50  A.  262. 
108-35  Crittenden  r.  S.,  134  Ala. 
145,  32  S.  273;  Eawlins  V.  S.,  124  Ga. 
31,  52  S.  E.  1;  Byrd  v.  S.,  49  Tex.  Cr. 
279,   93   S.  W.  114. 

108-36  P.  r.  Hoagland,  138  Cal.  338, 
71  1'.  359;  Milner  v.  S.,  7  Ga.  App.  82, 
66  S.  E.   2S0. 

It  is  not  enough  to  create  a  grave  or 
strong  sus])icion  (P.  v.  Sciaroni,  4  Cal. 
App.  698,  89  P.  133;  Harrell  v.  S.,  121 
Ga.  607,  49  S.  E.  703;  S.  r.  Spotted 
Hawk,  22  Mont.  33,  55  P.  1026);  evi- 
dence must  raise  reasonable  inference 
of  guilt.  Cooper  r.  Ty.,  19  Okla.  496, 
91  P.  1032.  All  the  testimony  of  ac- 
complice need  not  be  corroborated.  P. 
v.  Bunkers,  2  Cal.  App.  197,  84  P. 
364,  370.  Evidence  of  motive  not 
enough.  Vails  v.  S.,  59  Tex.  Cr.  340, 
128  S.  W.  1117. 

108-38  P.  i\  Bunkers,  2  Cal.  App. 
197,  84  P.  364,  370;  P.  r.  Ah  Lung,  2 
Cal.  App.  278,  83  P.  296;  Peckham 
i\  P.,  32  Colo.  140,  75  P.  422;  Butts 
V.  S.  (Ga.),  82  S.  E.  375;  Dixon  r. 
S.,  7  Ga.  App.  604,  67  S.  E.  699;  S.  v. 
Jones,  115  la.  113,  88  N.  W.  196;  S. 
r.  Norris,  127  la.  683,  104  N.  W.  282; 
S.  V.  Bartlett,  127  la.  689,  104  N.  W. 
285;  S.  V.  Ozias,  136  Iowa  175,  113  N. 
W.  761;  Mann  i\  C,  25'  Ky.  L.  E. 
1964,  79  S.  W.  230;  Best  v.  C.,  supra; 
Smith  r.  C,  119  Ky.  280,  83  S.  W. 
647;  S.  v.  Dilts,  191  Mo.  665,  90  S.  W. 
782;  S.  r.  Jones,  32  Mont.  442,  SO  P. 
1095;  P.  t\  Patrick,  182  N.  Y.  131, 
74  N.  E.  843 ;  C.  v.  Swift,  44  Pa.  Super. 
546;  S.  v.  Ballew,  83  S.  C.  82,  63  S.  E. 
688,  64  S.  E.  1019;  Holmes  r.  S.  (Tex. 
Cr.),  157  S.  W.  487;  Cole  r.  S.  (Tex. 
Cr.),  156  S.  W.  929;  Bost  v.  S.,  64 
Tex.  Cr.  464,  144  S.  W.  589;  Lockliu 
r.  S.  (Tex.  Cr.),  75  S.  W.  305;  Stiles 
i\  S.  (Tex.  Cr.),  75  S.  W.  511;  Moore 
V.  S.,  47  Tex.  Ct.  410,  83  S.  W.  1117; 
Sexton  r.  S.  (Tex.  Cr.),  92  S.  W.  37; 
Bvrd  r.  S.,  49  Tex.  Cr.  279,  93  S.  W. 
114;  S.  r.  Conlin,  45  Wash.  478,  88  P. 
932.  See  P.  i\  Martin,  19  Cal.  App. 
295,  125  P.   919. 

The  fact  that  the  defendant,  who,  at 
tlie  time  of  the  commission  of  the  al- 
leged offense,  lived  at  Ensley,  some  dis- 
tance from  Jacksonville,  where  the 
residence  which  was  burned  was  sit- 
uated, was,  only  two  or  three  days 
before  it  was  destroyed  by  fire,  driv- 
ing about  near  Jacksonville  with  his 
alleged  accomplice;   that  on  that  par- 
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tieular  oeeasion  he  called  upon  and  ob- 
tained from  the  a^ent  of  the  insur- 
ance company  a  permit  to  allow  the 
residence  to  remain  vacant;  the  fact 
that  the  residence  was  vacant,  and 
was  therefore  jnoducing  no  income; 
and  the  fact  that,  shortly  after  his  ar- 
rest, he  asked  the  odicer  making  the 
arrest  if  the  alleged  accomplice  had 
made  an  affidavit  against  him  connect- 
ing him  with  the  alleged  offense — were 
all  matters  corroborative  of  the  testi- 
mony' of  the  alleged  accomplice,  and 
they  possessed  some  tendency  to  con- 
nect the  defendant  with  the  commis- 
sion of  the  corpus  delicti.  Williams 
r.  P..  4  Ala.  A  pp.  92,  58  S.  925. 
Financial  situation  of  accomplice  in 
robbery,  before  and  after  crime,  may 
be  shown.  C.  r.  Devanev,  182  Mass. 
33,  (i4  X.  E.  402. 

Testimony  of  accomplice  considered. 
While  corroborative  evidence  necessary 
to  justify  conviction  must  come  from 
some  other  than  accomplice,  it  is  proper 
to  consider  his  testimony  in  order  to 
determine  whether  or  not  there  is 
other  evidence  tending  to  connect  ac- 
cused with  the  offense.  S.  T.  Carpenter, 
124  Ta.  5,  98  N.  W.  775. 
Specific  facts  sworn  to  by  accomplice 
need  not  be  corroborated.  P.  V.  Am- 
nion, 92  App.  Div.  205,  87  N.  Y.  S. 
358,  affid.,  without  opinion,  179  N.  Y. 
540,  71  N.  E.  1135;  P.  v.  Strauss,  94 
App.  Div.  453,  88  N.  Y.  S.  40,  affld., 
without  opinion,  179  N.  Y.  553,  71  N.  E. 
1135;  Hill  v.  Ty.,  15  Okla.  212,  79 
P.   757. 

Remote  and  fragmentary  evidence  ad- 
missible to  corroborate.  Howard  r.  C., 
118  Ky.  1,  80  S.  W.  211,  81  S.  W. 
704. 

109-39  Rain  t\  S.  (Ariz.),  137  P. 
550;  Quong  Yu  i\  Ty.,  12  Ariz.  183, 
100  P.  462;  P.  V.  Spadoni,  11  Cal.  App. 
216,  104  P.  588;  S.  i\  Gallivan,  75 
Conn.  326,  53  A.  731;  S.  v.  Plain,  118 
la.  466,  92  N.  W.  650;  S.  v.  Goldman, 
65  N".  J.  L.  394,  47  A.  641. 
110-42  P.  V.  Spadoni,  11  Cal.  App. 
216,   104   P.   588. 

Defendant's  own  testimony  may  con- 
stitute sufficient  corroboration.  P.  v. 
Sullivan,  144  Cal.  471,  77  P.  1000;  P. 
i\  Watson,  21  Cal.  App.  692,  132  P. 
836. 

Flight  of  accused  (George  r.  S.,  61  Xeb. 
669,  85  N.  W.  840),  conduct  when  first 
informed  of  charge  and  appeal  to 
prosecutrix  not  to  appear  against  him 


are  corroborative.  S.  r.  Roller,  30 
Wash.  092,  71  P.  718. 
110-43  Crittenden  r.  S.,  134  Ala. 
145,  32  S.  273;  Tollifson  r.  P.,  49  Colo. 
219,  112  P.  794;  S.  r.  Ruck,  194  Mo. 
416,   92    S.    W.    706. 

Confession  not  conclusive  as  to  prin- 
cipal's guilt.  Thomas  /■.  S.,  43  Tex. 
Cr.  20,  62  S.  W.  919. 
Confession  not  part  of  res  gestae. 
Confession  of  one  accomplice,  made  in 
absence  of  others  and  not  a  ])nrt  of  res 
gestae,  is  admissible  only  against  con- 
fessor.     S.    i\    McCov,    6i    W.    Va.    258, 

57  S.   E.   294. 

If  part  of  confession  is  admitted  to 
discredit  accom])lice 's  testimony  the 
whole  may  be  introduced  by  state.  S. 
V.  Myers,  198  Mo.  225,  94  S.  W.  242. 
110-44  Russell  r.  S.,  97  Ark.  92,  133 
S.  W.  1^8;  P.  r.  Spadoni,  11  Cal.  App. 
216,  104  P.  588;  P.  v.  Bunkers,  2  Cal. 
App.  197,  84  P.  364,  370;  King  i\  Mc- 
Giffin,  7  Haw.  104;  C.  v.  Devaney,  182 
Mass.  33,  64  N.  E.  402;  S.  v.  Sublett, 
191  Mo.  163,  90  S.  W.  374;  S.  v.  Peres, 
27  Mont.  358,  71  P.  162;  S.  v.  Love- 
lace, 29  Nev.  43,  83  P.  330;  S.  v.  Kin- 
caid,  142  N.  0.  657,  55  S.  E.  647;  Mason 
V.  S.  (Tex.  Cr.),  81  S.  W.  718;  Har- 
rold  v.  S.,  46  Tex.  Cr.  568,  81  S.  W. 
728. 

Silence  when  formally  charged  with 
offense,  not  sufficient  corroboration. 
King  r.  Tate,  2  K.  B.  (1908)  680.  But 
it  may  be  otherwise  if  there  is  also 
a  statement  by  person  making  accusa- 
tion he  possessed  evidence  of  ])ris- 
oner's  guilt.  Reg.  v.  Cramp,  14  Cox 
C.    C.   390. 

111-46  P.  v.  Davis,  135  Cal.  162,  67 
P.  59;  Hays  V.  S.,  9  Ga.  App.  829,  72 
S.    E.    285. 

111-47  Vails  V.  S.,  59  Tex.  Cr.  340, 
128  S.  W.  1117  (not  fatal  to  submit 
question  to  .jury) ;  Clifton  r.  S.,  46 
Tex.  Cr.  18,  79  "S.  W.  824;  Hatcher  v. 
S.,  43  Tex.  Cr.  237,  65  S.  W.  97. 
111-48  Holmgren  r.  TJ.  S.,  217  U.  S. 
509;  P.  f.  Bunkers,  2  Cal.  App.  197, 
84  P.  364,  370;  Hargrove  v.  S.,  l2o 
Ga.  270,  54  S.  E.  164;  S.  t\  Norris, 
127  la.  683,  104  N.  W.  282;  Best  v. 
O.,  29  Ky.  L.  R.  137,  92  S.  W.  555; 
P.  r.  O'Farrell,  175  N.  Y.  323,  67 
N".  E.  588;  P.  v.  Russo,  126  App.  Div. 
717,  111  N.  Y.  S.  190  (state  not  ab- 
solutely bound  by  allegation  witness 
is  an  accomplice);  Driggers  i\  TJ.  S., 
21    Okla;    60,   95    P.    612;    Brown   r.   S., 

58  Tex.  Cr.  336,  125  S.  W.  915;  Mosely 
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V.  S.  (Tex.  Cr.),  67  S.  W.  103;  Pace 
V.  S.,  58  Tex.  Cr.  90,  124  S.  W.  949; 
Snelling  v.  S.,  57  Tex.  Cr.  416,  123 
S.  W.   610. 

Indictment  as  acpomplice  not  enough. 
Smith  V.  C,  148  Ky.  60,  146  S.  W.  4. 
112-50  Burden  of  proving  witness  to 
be  accomplice  is  upon  party  alleging 
it.  His  joinder  in  indictment  with  de- 
fendant does  not  establish  he  was  such. 
Hargrove  t\  S.,  125  Ga.  270,  54  S.  E. 
164;  Davis  v.  S.,  122  Ga.  564,  50  S.  K 
376;  Walker  i\  S.,  118  Ga.  757,  45 
a  E.  608;  Williams  r.  S.  (Tex.  Cr.), 
85    S.    W.    1142. 

"Jury  must  be  reasonably  satisfied." 
S.  V.  Wong  Si  Sam,  63  Or.  266,  127  P. 
GS3. 

112-51  Polk  v.  S.,  36  Ark.  117;  S. 
■V.  Duff,  144  la.  142,  122  N.  W.  829; 
C.  V.  Barton,  153  Ky.  465,  156  S.  W. 
113;  S.  V.  Wilkins,  221  Mo.  444,  120 
S.  W.  22;  Goldstein  r.  S.  (Tex.  Cr.), 
166  S.  W.  149;  Johnson  t:  S.,  58  Tex. 
Cr.  244,  125  S.  W.  16;  Chitister  v.  S., 
33  Tex.  Cr.  635,  28  S.  W.  683. 
The  test  is  said  to  be  could  the  al- 
leged accomplice  be  indicted  for  of- 
fense for  which  accused  is  being  tried. 
S.  V.  Jones,  115  la.  113,  88  N.  W.  196; 
Keller  v.  S.,  102  Ga.  506,  31  S.  E. 
92;  Stone  t\  S.,  118  Ga.  705,  45  S.  E. 
630,  98  Am.  St.  145  (but  comp.  Walker 
r.  S.,  118  Ga.  757,  45  S.  E.  608);  Stone 
■r.  S.,  47  Tex.  Cr.  575,  85  S.  W.  808. 
Until  the  party  is  indicted  incom- 
petency as  a  witness  does  not  attach. 
Ponder  f.  S.  (Tex.  Crim.),  155  S.  Vv^. 
244. 

112-52  See  Huffman  t\  S.,  57  Tex. 
Cr.  399,  123  S.  W.  596,  for  rule  in  mis- 
demeanor cases. 

112-53  Palmer  r.  S.,  165  Ala.  129,  51 
S.  358;  Borck  v.  S.  (Ala.),  39  S.  580; 
Baker  v.  S.,  121  Ga.  189,  48  S.  E.  967; 
Walker  v.  S.,  118  Ga.  757,  45  S.  E. 
608;  Powell  r.  S.  (Ga.  App.),  81  S.  E. 
396;  Henderson  v.  S.,  5  Ga.  App.  495, 
63  S.  E.  535  (coercion  by  fear  of 
danger  to  life  or  limb) ;  Short  v.  C, 
25  Ky.  K  E.  451,  76  S.  W.  11;  Best 
■V.  C,  29  Ky.  L.  E.  137,  92  S.  W. 
555;  Brinegar  t\  S.,  82  Neb.  558,  118 
N.  W.  475;  S.  r.  Smith,  33  Nev.  438, 
117  P.  19;  P.  V.  Hvde,  156  App.  Div. 
618,  141  N.  Y.  S.  1089;  P.  v.  Sweeney, 
161  App.  Div.  221,  146  N.  Y.  S.  637; 
P.  r.  Acritelli,  57  Misc.  574,  110  N.  Y. 
S.  430;  Hicks  r.  S.,  126  Tenn.  359, 
149  S.  W.  1055;  Holmes  r.  S.  (Tex. 
Cr.),    156    S.    W.    1172;    Newton    v.   S., 


62  Tex.  Cr.  622,  138  S.  W.  708;  Deary 
v.  S.,  62  Tex.  Cr.  352,  137  S.  W.  699; 
Jordan  t:  S.,  62  Tex.  Cr.  388,  137 
S.  W.  114;  Price  v.  S.,  56  Tex.  Cr. 
82,  119  S.  W.  99;  Worsham  v.  S., 
56  Tex.  Cr.  253,  120  S.  W.  439;  Jack- 
son v.  S.,  48  Tex.  Cr.  648,  90  S.  W. 
34;  Burton  v.  S.,  51  Tex.  Cr.  196,  101 
S.  W.  226;  Means  v.  S.,  125  Wis.  650, 
104   N.   W.    815. 

Detectives  not.  Cone  v.  Wasson,  42 
Pa.   Super.   38. 

Infant. — In  a  prosecution  for  rape  a 
girl  under  the  age  of  consent  cannot 
be  an  accomplice.  In  adultery  this 
rule  does  not  apply.  Price  f.  S.  (Tex. 
Cr.),  142  S.  W.  586. 
One  may  be  accomplice  though  he  en- 
gages in  offense  unwillingly  (Pate  V. 
S.  [Tex.  Cr.],  93  S.  W.  556;  Yother 
1}.  S.,  120  Ga.  204,  47  S.  E.  555),  and 
without  same  desire  as  principal.  Clif- 
ton r.  S.,  46  Tex.  Cr.  18,  79  S.  W. 
824. 

Feigned  accomplices. — The  rule  concern- 
ing accomiilices  does  not  extend  to 
detectives  and  others  who  seemingly 
aid  in  commission  of  crime  for  pur- 
pose of  bringing  guilty  to  trial.  P.  v. 
Bunkers,  2  Cal.  App.  197,  84  P.  364, 
370;  Porter  v.  P.,  31  Colo.  508,  74  P. 
879;  S.  V.  Douglas,  26  Nev.  196,  65 
P.  802;  S.  t\  Hoxsie,  15  E.  I.  1,  22  A. 
1059,  2  Am.  St.  838;  Sanchez  r.  S.,  48 
Tex.  Cr.  591,  90  S.  W.  641.  See  Vol.  4, 
p.  630. 

Branding  animals. — Leak  r.  S.  (Tex. 
Cr.),  97  S.  W.  476. 

Duress. — One  who  engages  in  crime  be- 
cause of  force  is  not  an  accomplice. 
S.  r.  Eennick,  127  la.  294,  103  N.  W. 
159;  Schwartz  r.  S.,  65  Neb.  196,  91 
N.  W.  190.  See  Burton  r.  S.,  51  Tex. 
Cr.  196,  101  S.  W.  226. 
Abortion. — Woman  is  not  accomplice 
because  she  knew  of  pregnancy  of 
friend,  her  desire  to  be  relieved,  and 
accompanied  her  to  place  where  abor- 
tion committed,  no  aid  or  advice  be- 
ing given,  and  she  not  being  present 
at  time.  P.  r.  Balkwell,  143  Cal.  259, 
76  P.  1017.  Woman  who  submits  to 
abortion,  not  an  accomplice.  Smartt  v. 
S.,  112  Tenn.  539,  80  S.  W.  586.  See 
Vol.  1,  p.  61. 

Seduction — Victim  of  seducer,  not  ac- 
complice. Keller  r.  S.,  102  Ga.  506,  31 
S.  E.  92,  910.  But  if  woman  of  age  of 
consent  assents  to  incestuous  inter- 
course she  is  particeps  criminis,  andhor 
testimonv    must   be   corroborated    (Sol- 
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omon  V.  S.,  113  Ga.  192,  3S  S.  E.  332); 
but  if  she  is  the  vii-tim  of  force  or 
fraud,  or  undue  influonce,  or  is  too 
young  to  bo  able  to  <;ivo  legal  assent, 
so  that  she  does  not  \vilfully  and  wil- 
lingly Join  in  the  act,  she  is  not  an  ae- 
eoniplice.  T.  r.  Stratton,  Ul  Cal.  004, 
75  P.  166;  Bridges  r.  S.,  SO  Neb.  91, 
113  N.  W.  1048;  Schwartz  r.  S.,  65 
Neb.  196,  91  N.  W.  190;  Straub  c.  S., 
5  Ohio  C.  C.  (N.  S.)  529;  S.  r.  Knight- 
en,  39  Or.  63,  64  P.  866;  Lanphere  r. 
S.,  114  Wis.  193,  89  N.  W.  128;  Don- 
ley r.  S.,  44  Tex.  Cr.  428,  71  S.  W. 
95S. 

Common  intent. — Participation  in  same 
offense.  See  Springer  r.  S.,  102  Ga. 
447,  30  S.  E.  971;  Hargrove  v.  S.,  125 
Ga.  270,  54  S.  E.  164. 
Commission  of  other  felonious  acts  by 
■witness  Avho  admitted  doing  one  in 
question  under  threats  of  accused  may 
not  be  proved  to  show  witness  was  not 
accomplice  unless  such  act  was  done  in 
fear  of  immediate  danger.  P.  v.  Mar- 
tin, 13  Cal.  App.  96,  108  P.  1034. 
113-54  Bird  V.  V.  S.,  187  U,  S.  118; 
Simms  r.  S.,  105  Ark.  16,  150  S.  W. 
113;  Butt  v.  S.,  81  Ark.  173,  98  S.  W. 
723;  P.  v.  Bunkers,  2  Cal.  App.  197, 
84  P.  364,  370;  Hargrove  r.  S.,  125 
Ga.  270,  54  S.  E.  164;  Levering  r.  ("., 
132  Ky.  666,  117  S.  W.  253  (unless  a 
duty  is  owing  to  person  in  danger) ; 
P.  r.  Yannicola,  133  App.  Div.  885, 
117  N.  Y.  S.  381;  Greenwood  v.  S.,  3 
Okla.  Cr.  247,  105  P.  371;  Holmes  r. 
S.  (Tex.  Cr.),  156  S.  W.  1172;  Tucker 
V.  S.,  58  Tex.  Cr.  271,  124  S.  W.  904; 
Mosely  r.  S.  (Tex.  Cr.),  67  S.  W.  103. 
See  P.  v.  Holden,  127  App.  Div.  758, 
ni    X.  Y.  S.  1019. 

Falsification  does  not  make  one  an  ac- 
com])lice.  Alexander  r.  S.,  49  Tex.  Cr. 
93,  90  S..  W.  1112;  Schackey  v.  S.,  41 
Tex.  Ct.  255,  53  S.  W.  877. 
Wilful  ignorance. — ' '  The  defendant 
could  not  close  his  eyes  to  matters 
which  were  passing  about  him,  and 
allow  his  premises  to  be  used  in  viola- 
tion of  law,  and  escape  responsibility." 
P.  r.  Finucan,  80  App.  Div.  407,'  80 
N.   Y.   S.   929. 

Officer  who  administers  oath,  not  ac- 
complice because  he  knew  affidavit  was 
false.  AYilson  r.  S.,  49  Tex.  Cr.  496, 
93    S.    W.    547. 

113-55  U.  S.  r.  Van  Leuven,  65  Fed. 
78;  P.  r.  Sternberg,  111  Cal.  3,  43  P. 
198;  Hargrove  r.  S.,  125  Ga.  270,  54 
S.  E.  164;  S.  V.  Wakelv,  43  Mont.  427, 


117  P.  95;  S.  /-.  Kelliher,  49  Or.  77, 
88  P.  867;  S.  r.  Moxley,  54  Or.  409, 
103  P.  655;  Veal  r.  S.,  56  Tex.  Cr. 
220,  120  S.  W.  173;  Buck  v.  S.  (Tex. 
Cr.),  S3  S.  W.  390.  Camp.  P.  v.  Hold- 
en,  127  App.  Div.  758,  111  N.  Y.  S. 
101!). 

Two  similar  crimes. — Tn  a  prosecution 
for  receiving  goods  stolen  on  two  suc- 
cessive days  an  accomplice  as  to  one 
tlieft  may  testify  as  to  the  other,  and 
his  testimony  is  indei)endent  evidence 
to  show  defendant's  guilty  knowledge 
and  intent  in  regard  to  transaction  of 
which  accomjilice  testified.  C.  r.  Bren- 
nor,  194  Mass.  17,  79  N.  E.  799. 
Receiving  stolen  goods. — Newman  r. 
P.  (Colo.),  135  P.  460. 
Jury  must  believe  corroborating  evi- 
dence or  it  cannot  t-onviet.  Crenshaw 
f.  S.,  4S  Tex.  Cr.  77,  85  S.  W.  1147. 
114-56  S.  r.  Wright,  152  Mo.  App. 
510,  133  S.  W.  664;  Best  v.  C,  supra. 
Unaccepted  offer  not  to  prosecute  ac- 
cused on  condition  does  not  make  per- 
son who  made  it  accomplice.  Robert- 
son r.  S.,  46  Tex.  Cr.  441,  80  S.  W. 
1000;  Holley  v.  S.,  49  Tex.  Cr.  306,  92 
S.  W.  422.  Gatlin  r.  S.,  40  Tex.  Cr. 
116,  49  S.  W.  87,  and  other  cases  over- 
ruled in  Chenault  i\  S.,  46  Tex.  Cr. 
351,  81  S.  W.  971. 

115-57  Held  to  be  accomplices.  Eex 
1-.  Moores,  7  Car.  &  P.  270,  32  E.  C.  U 
507;  Stevens  i\  (Ark.),  163  S.  W.  778; 
Edmondson  v.  S.,  51  Ark.  115,  10  S.  W. 
21;  Wvatt  r.  S.,  55  Tex.  Cr.  73,  114 
S.  W.  812;  Richard  t\  S.,  49  Tex.  Cr. 
192,  90  S.  W.  1017. 

Held  not  to  be  accomplices. — Birdsong 
V.  S.,  120  Ga.  850,  48  S.  E.  329;  Walker 
v.  S.,  118  Ga.  757,  45  S.  E.  608;  S.  r. 
Jones,  115  la.  113,  88  N.  W.  196; 
S.  r.  Havden,  45  la.  11;  Levering  i: 
C,  132  Ky.  666,  117  S.  W.  253;  S.  r. 
Gordon,  105  Minn.  217,  117  N.  W.  483; 
S.  r.  Shapiro,  216  Mo.  359,  115  S.  W. 
1022;  S.  V.  Kuhlman,  152  Mo.  100,  53 
S.  W.  416,  75  Am.  St.  438;  S.  r.  Rach- 
man,  68  N.  J.  D.  120,  53  A.  1046;  S. 
v.  Phillips,  18  S.  D.  1,  98  N.  W.  171. 
115-58  Testimony  admissible.  Mene- 
fee  r.  S.,  59  Fla.  316,  51  S.  555;  U.  S. 
•r.  Ocampo,  4  Phil.  Isl.  400. 
115-59  Crawford  i\  U.  S.,  212  U.  S. 
1S3;  Lujan  v.  S.  (Ariz.),  141  P.  706 
(after  severance);  S.  r.  Shaft  (N.  C), 
81  S.  B.  932;  Thomas  r.  S.  (Tex.  Cr.), 
146    S.    W.    S78. 

For  the  defense. — Sheppard   v.  S.,   172 
Ala.  363,  55  S.  514. 
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For  the  state. — Streighi^r.^S.,  62  Tex. 
Cr.  453,  13S  S.  W.  74l*  '^^",^ 
Corroborated  accomplice  il^y  testify  as 
to  who  committed  criM^i^^  llhodcs  i\ 
S.,  141  Ala.  66,  37  S.  36S;- /"^ 
115-GO  Moxie  v.  S.,  oi,-^'e*!jgr.  529, 
114  S.  W.  375  (both  acc(jpj|)|^'es  wit- 
nesses), ,  I  ■  (-  pp  "^ 
One  jointly  indicted  with  n  d^i^ndant 
as  acc'omi)lice  is  a  competefl^)  ;5vitness 
against  him  though  indictment//i's  jtend- 
ing  (Powers  v.  C,  114  Kv.  257,  70  S. 
W.  644,  1050,  71  S.  W.  494;  Simpson 
r.  C,  31  Ky.  L.  E.  769,  103  S.  W. 
332),  or  though  witness  convicted 
(Barbe  v.  Ty.,  16  Okla.  562,  86  P.  6.; 
Rice  r.  S.,  50  Tex.  Cr.  648,  100  S.  W. 
771),  and  motion  for  new  trial  in  favor 
of  aeeom]»lice  is  pending.  S.  v.  Myers, 
198   Mo.  225,  94  S.  W.  242. 


ACCORD   AND    SATISFACTION. 

Plea  of,  see  1  Standard  Proc.  171, 
et  aeq. 

Definitions  and  distinctions. — 1  Stand- 
ard Proc.  163-165. 

Essential  elements. — 1  Standard  Proc. 
165. 

New  agreement.  —  1  Standard  Peoc. 
166-167. 

Consideration. — 1  Standard  Proc.  167. 
What  amounts  to  accord  and  satisfac- 
tion.— 1  Standard  Proc.  168-170. 
118-7  Coiitra.  Klair  r.  R.  Co.,  2 
Boyce  (Del.)  274,  78  Atl.  1085;  Van 
Allen  r.  Shulenburgh,  58  Misc.  136,  110 
N.   Y.   S.   464. 

118-8  Fogil  r.  Boody,  76  Conn.  194, 
56  A.  526;  Covell  r.  Carpenter,  24  R.  I. 
1,  51  A.  425;  Gossett  r.  R.  Co.,  115 
Tenn.  376,  89  S.  W.  737,  1  L.  E.  A. 
(N.  S.)   97. 

If  a  plea  to  a  suit  on  account  merely 
denies  account,  it  is  proper  to  exclude 
testimony  of  defendant  "that  the  ac- 
count sued  on  by  the  plaintiff  had  been 
fully  paid,  and  that  in  the  last  settle- 
ment he  had  with  the  plaintiff  that 
plaintiff  was  indebted  to  him  about 
$1.80,  and  that  defendant  derived  his 
knowledge  from  his  book  of  account, 
which  he  kept  himself."  Dickson  i\ 
Wainw-right,  137  Ga.  299,  73  S.  E.  515. 
Fraud  may  be  shown  witliout  pleading 
it  if  plaintiff  could  not  be  assumed  to 
know  a  defense  would  be  set  up. 
Whitehead  r.  Co.,  51  Misc.  664,  101 
N.  Y.  S.  250. 
118-9     Board    v.    Durnell,    17    Colo. 
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App.  85,  66  P.  1073;  S.  r.  Regelin,  147 
111.  App.  550;  Jennings  r.  Hoop  Co., 
50  Ind.  App.  241,  98  X.  E.  194;  Gen- 
eral Renting  &  Inv.  Co.  v.  Bernardnon, 
164  Mo.  App.  384,  144  S.  W.  1105; 
Barrett  r.  Kern,  141  Mo.  App.  5,  121 
S.  W.  774;  McKinnon  r.  Holden,  85 
Xeb.  406,  123  N.  W.  439;  Wolf  v.  Hum- 
boldt (Xev.),  131  P.  964;  Mitterwall- 
ner  v.  Lodge,  109  App.  Div.  70,  95 
N.    Y.    S.    1090;    Weinberg    r.    Novick, 

88  N.  Y.  S.  168;  Standard  S.  M.  Co.  r. 
Gunter,  102  Va.  568,  46  S.  E.  690; 
National  C.  R.  Co.  r.  Petsas,  43  Wash. 
376,   86   P.   662. 

See  further  1  Standard  Proc.  190. 
Attorney's  authority  to  make  record 
must  be  shown  by  party  who  asserts 
it,  as  must  a  ratification  of  his  act. 
Fosha  V.  O'Donnell,  120  Wis.  336,  97 
N.   W.    924. 

118-10     Bergman      Produce      Co.     v. 
Brown    (Tex.   Civ.),   156   S.   W.   1102. 
119-12     Howard  r.  Co.,  11  Ariz.  158, 

89  P.  541;  Miller  v.  Co.,  46  Colo.  221, 
103  P.  290;  Bowen  r.  Waxelbaum,  2 
Ga.  App.  521,  58  S.  E.  784;  Bell  v.  Pit- 
man, 143  Ky.  521,  136  S.  W.  1026; 
Mayo  V.  Leighton,  101  Me.  63,  63  A. 
298;  Burr's  T.  W.  r.  Co.,  142  Mich. 
417,  105  N.  W.  858;  Carter  v.  R.  Co., 
136  Mo.  App.  719,  119  S.  W.  35;  Slover 
r.  Rock,  96  Mo.  App.  335,  70  S.  W. 
268;  Gerhart  R.  Co.  v.  Co.,  94  Mo.  App. 
356,  68  S.  W.  86;  Goffe  v.  Jones,  132 
App.  Div.  864,  117  N.  Y.  S.  407;  Web- 
ster r.  McLaren,  19  X.  D.  751,  123 
N.  W.  395;  Kinney  r.  Brotherhood,  15 
X.  D.  21,  106  X.  W.  44;  Eichelberger  V. 
Mann  (Va.),  80  S.  E.  595. 
Satisfaction  may  be  by  parol  exchange 
of  claims.  Upton  i:  Co.,  109  La.  670, 
33   S.   725. 

Retention  of  part  paid. — Plaintiff  is 
not  estopped  to  deny  execution  of  ac- 
cord by  retaining  so  much  of  satisfac- 
tion as  was  paid.  Kinnev  i\  Brother- 
hood, 15  N.  D.  21,  106  X.'  W.  44. 
119-13  Xorth  State  Ins.  Co.  v.  Dil- 
lard,  88  Ark.  473,  115  S.  W.  154. 
120-14  Mavo  r.  Leighton,  101  Me. 
63,  63  A.  298;  Brest  r.  Cole,  183  Mass. 
283,  67  X.  E.   246. 

120-15  What  evidence  admissible. 
Parol  evidence  may  be  received  to 
show  actual  consideration  for  agree- 
ment, though  it  A-aries  terms  of  writ- 
ing. Williams  v.  Blumenthal,  27  Wash. 
24,  67  P.  393.  Intention  of  parties  is 
nmterial,  and  may  be  evidenced  by  un- 
equivocal    acts  —  as     a     surrender     of 
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former  sec-urities,  release  or  rereijit  in 
full,  or  i)roof  new  c-ontrait  lias  been 
executed  to  that  point  where  it  was  to 
operate  as  present  satisfaction  of  pre- 
existing liability.  Lan','head  v.  Friek, 
209  Pa.  368,  58  A.  G8.3.  In  equity, 
proof  of  payment  into  court  shows  a 
satisfaction.  In  re  Freeman,  117  Fed. 
680.  Letters  between  parties,  eomjie- 
tent  to  show  an  unliquidated  account, 
existed.  Barham  r.  Bk.,  94  Ark.  158, 
120  S.  W.  3!U. 

120-16  Farmers'  &  M.  Assn.  r. 
Caine,  224  111.  599,  79  N.  E.  95G;  Olson 
t\  Co.,  126  111.  App.  253;  Cunningham 
t\  C.  Co.,  134  Ky.  198,  119  S.  W.  705; 
New  York  Ins.  Co.  r.  Van  Meter,  137 
Ky.  4,  121  S.  W.  438;  Vinson  v.  Lumb. 
Co.,  167  Mo.  App.  201,  151  S.  W.  199; 
Barrett  r.  Kern,  141  Mo.  App.  5,  121 
S.  W.  774;  McKinnon  i\  Holden,  85 
Neb.  406,  123  N.  W.  439;  Pike  v.  Buz- 
zell,  76  N.  H.  120,  79  A.  992;  New 
York  T.  R.  Co.,  126  App.  Div.  36,  110 
N.  Y.  S.  720  (payment  of  license  fee 
based  on  defendant's  estimate  of  num- 
ber of  cars  to  be  run);  Dorman  v. 
Arkin,  120  N.  Y.  S.  7.57;  Ex  parte 
Zeigler,  83  S.  C.  78,  64  S.  E.  513,  916; 
Parker  r.  Maves,  85  S.  C.  419,  67  S.  E. 
559;  Eggland  r.  South,  22  S.  D.  467, 
118  N.  W.  719;  Nixon  v.  Kiddv,  66 
W.  Va.  355,  66  S.  E.  500;  Hicks 'Prtg. 
Co.  V.  E.  Co.,  138  Wis.  584,  120  N.  AV. 
512.  But  see  Uvalde  A.  P.  Co.  r.  N. 
Y.,  99  App.  Div.  327,  91  N.  Y.  S.  131. 
120-17  Mavfield  W.  M.  Co.  r.  Long 
(Tex.  Civ.),  il9  S.  W.  90S. 
121-20  Change  of  debtors.  Van  Al- 
len  v.  Shulenburgh,  58  Misc.  136,  110 
N.  Y.  S.  464. 

122-22  Donahue  r.  Brooks,  143  111. 
App.  188;  Wherley  v.  Rowe,  106  Minn. 
494,  119  N.  W.  222;  Missouri  &  I.  C. 
Co.  t\  Co.,  127  Mo.  App.  320,  105  S.  W. 
682;  Pollman  Co.  r.  St.  Louis,  145  Mo, 
651,  47  S.  W.  563;  Goodson  v.  Assn., 
91  Mp.  App.  339;  Roberts  r.  Banse,  78 
N.  J.  L.  57,  72  A.  452  (abandonment 
of  appeal  at  creditor's  request);  Bloom- 
ington  M.  Co.  r.  Co.,  58  App.  Div.  66, 
68  N.  Y.  S.  699,  affi.,  without  opinion, 
171  N.  Y.  673,  64  N.  E.  1118;  Ex  parte 
Zeigler,  83  S.  C.  78,  64  S.  E.  513,  916. 
PajTuent  of  part  by  third  party  may 
be  shown.  Partridge  r.  Movnihan,  59 
Misc.  234,  110  N.  Y.  S.  539. 
123-'^3  Andrews  v.  Co.,  32  App.  D.  C. 
392;  Hand  L.  Co.  v.  Hall,  147  Ala.  561, 
41  S.  78;  Barham  r.  Bk.,  94  Ark.  158, 
126  8.  W.   394;    Creighton   v.  Gregory, 


112  Cal.  34,  75  P.  569;  Harvey  r.  R. 
Co.,  44  Colo.  258,  99  P.  31;  Fogil  r. 
Boody,  76  Conn.  194,  56  A.  526;  Wall- 
ner  r.  Co.,  245  111.  148,  91  N.  E.  1053; 
Bingham  v.  Browning,  197  111.  122,  64 
N.  E.  317;  Northwestern  Assn.  r.  Craw- 
ford, 126  111.  App.  468;  Snow  v.  Gries- 
heimor,  120  111.  App.  516;  Little  -r. 
Koerner,  28  Ind.  Aj^p.  625,  63  N.  E. 
766;  Greenlee  r.  Mosnat,  116  la.  535, 
90  N.  W.  338;  Neely  r.  Thompson,  68 
Kan.  193,  75  P  117;  Cunningham  r. 
Co.,  134  Ky.  198,  119  S.  W.  765;  Kich- 
ardson  r.  Taylor,  100  Me.  175,  60  A. 
796;  Anderson  v.  Co.,  92  Me.  429,  43 
A.  21;  Weber  t\  Board,  93  Minn.  320, 
101  N.  W.  296;  Goodloe  t\  P.  Co.,  145 
Mo.  App.  574,  122  S.  W.  771;  Uni- 
versal T.  M.  Co.  V.  Rosenficld,  141  Mo. 
A]>]>.  621,  125  S.  W.  524;  Publishers  r. 
S.  Co.,  137  Mo.  App.  472,  119  S.  W. 
38;  Andrews  V.  Stubbs,  100  Mo.  Apj). 
599,  75  S.  W.  178;  Simons  t\  Council, 
178  N.  Y.  263,  70  N.  E.  776;  Auerbach 
r.  Curie,  126  App.  Div.  836,  111  N.  Y. 
S.  327;  Jackson  v.  Volkening,  81  App. 
Div.  36,  80  N.  Y.  S.  1102;  Caravia  v. 
Levy,  119  N.  Y.  S.  160;  Cohen  r.  Le- 
vine,  114  N.  Y.  S.  840;  Ravenswood 
P.  M.  Co.  t\  Dix,  61  Misc.  235,  113  M. 
Y.  S.  721;  Armstrong  -v.  Lonon,  149 
N.  C.  434,  63  S.  E.  101;  Flvnn  r.  Hur- 
lock,  194  Pa.  462,  45  A.  312;  Hunt  r. 
Ogdon  (Tex.  Civ.),  125  S.  W.  386; 
Daugherty  v.  Ilerndon,  27  Tex,  Civ. 
175,  65  S.  W,  891. 

Dispute  shown. — Kochman  v.  Karp,  130 
X.  Y    S.  175, 

Expressing  willingness  to  explain  any 
items  not  understood  is  not  admission 
of  doubt  as  to  correctness  of  account, 
or  that  amount  shown  as  a  balance  is 
open  to  inquirv.  Neelv  V.  Thompson, 
OS  Kan.  193,  75  P.  117. 
Intention  of  parties. — See  Jacobs  r. 
Jacobs,  130  Lt.  10,  104  N.  W.  489. 
Payee's  expressed  dissent  may  prevent 
acceptance  and  retention  from  being  u 
satisfaction.  Perin  r.  Cathcart,  115  I*. 
553,   89   N.  W.   12. 

123-24  Weller  r.  Stevens,  12  Cal. 
A])]).  779,  108  P.  532;  Lang  v.  Lane, 
83  111.  App.  543;  Am.  F.  &  M.  Co.  v. 
Lindsay,  129  HI.  App.  548;  Canton  U. 
C.  Co.  v.  Co.,  117  HI.  App.  622;  Har- 
rison r.  Henderson,  67  Kan.  194,  72  P. 
875;  Proctor  r.  Hobart,  145  Mich.  503, 
108  N.  W.  992;  Hillestad  v.  Lee,  91 
Minn.  335,  97  N.  W.  1055;  Sampson  r. 
Ins.  Co.,  85  Neb.  319,  123  N.  W.  302; 
Ramapo  F.   &  W.  Wks,  v.  Carey,  113 


20 


ACCORD  AXD  SATISFACTION 


Vol.  1 


N.  Y.  S.  10;  Policastro  v.  Pitske,  63 
Misc.  524,  120  N.  Y.  S.  743;  Fuller 
V.  Kemp,  138  N.  Y.  231,  33  N.  E.  1034; 
Nassoiy  v.  Tomlinson,  148  N.  Y.  326, 
42  N.  E.  715;  Colvard  v.  E.  Co.,  151 
N.  C.  522,  66  S.  E.  570;  Drewry-H. 
Co.  V.  Davis,  151  N.  C.  295,  66  S.  E. 
139;  West  Point  C.  M.  r.  Blythe,  29 
Pa.  Super.   642. 

Payment  of  balance  is  not  enough. 
Harrison  v.  Henderson,  67  Kan.  194,  72 
P.    875. 

"Ordinarily  the  acceptance  by  a  cred- 
itor of  a  check  for  a  part  of  a  disputed 
claim  will  not  constitute  an  accord  and 
satisfaction,  although  the  check  agrees 
in  amount  with  the  balance  due  as 
claimed  by  the  debtor.  In  order  to 
make  it  so,  the  check  must  recite,  in 
effect,  that  it  is  in  full  payment  of 
the  claim,  or  be  so  declared,  expressly 
or  by  necessary  implication,  when  the 
check  is  tendered. ' '  Hillestad  v.  Lee, 
91  Minn.  335,  97  N".  W.  1055. 
Retention  of  check. — If  creditor  re- 
tains debtor's  check  for  unreasonable 
time,  pending  discussion  of  whether 
it  should  be  received  in  full  or  not,  it 
is  for  jury  to  find  whether  it  was  so 
accepted.  Fredonia  G.  Co.  v.  Elwood, 
71  Kan.  464,  SO  P.  969. 
Notice  of  objection. — If  debtor  is  noti- 
fied immediately  on  receipt  of  check, 
suit  will  be  brought  to  recover  what 
is  claimed  to  be  due,  there  is  no  ac- 
cord and  satisfaction.  Ilarby  v.  Henes, 
45  Misc.  366,  90  N.  Y.  S.  461. 
Question  of  fact. — Whether  or  not 
there  has  been  such  a  giving  and  ac- 
ceptance as  to  amount  to  an  accord 
and  satisfaction  is  for  jury.  Perin  v. 
Cathcart,  115  la.  553,  89  X.  W,  12. 
Knowledge  of  custom  of  county.  One 
who  receives  county  warrants  with 
knowledge,  or  its  equivalent,  that 
amounts  allowed  were  on  express  con- 
dition they  must  be  taken  in  full  pay- 
ment, and  that  balance  of  his  claims 
had  been  disallowed  cannot  recover 
any  other  amount  in  absence  of  a  pro- 
test then  made,  though  he  had  previ- 
ously protested.  Board  v.  Morgan,  28 
Colo.  322,  65  P.  41. 

Subsequent  conduct  of  creditor  may 
show  acceptance  though  check  not  ten- 
dered with  statement  it  was  in  full. 
Stan  V.  Kegelin,  147  111.  App.  550. 
125-25  Sanders  r.  Standard  Wheel 
Co.,  151  Kv.  257,  151  S.  W.  674;  Jacoby 
r.  Black,  119  N".  Y..  S.  1067. 
126-26     Melton  v.   Eittenhouse,    111 


111.  App.  30;  Knickerbocker  T.  Co.  V. 
Evan,  227  Pa.  245,  75  A.  1073;  Eaw- 
liiis  r.  Jungquist,  16  Wyo.  403,  96  P. 
144. 

126-28  Contract  showing  adjust- 
ment of  differences,  admissible.  Mur- 
phv  V.  Lever,  147  111.  App.  460. 
126-29  See  Patten  v.  Lvnett,  133 
App.  Div.  746,  118  N.  Y.  S."'l85. 
126-30  Upton  r.  Co.,  109  La.  670,  33 
S.    725. 

127-31  Pacific  Coast  C.  Co.  r.  Co., 
11  Cal.  App.  712,  106  P.  262;  Eed- 
mond  r.  E.  Co.,  129  Ga.  133,  58  S. 
E.  874;  Hurrle  G.  Co.  v.  Hooker,  120 
111.  App.  433;  Freeman  r.  Studios,  128 
App.  Div.  868,  113  X.  Y.  S.  64;  Dobbs 
l\  S.  Co.,  115  N.  Y.  S.  1076;  Ereno 
V.  P.,  2  P.  E.  Fed.  290;  Mavfield  W. 
M.  Co.  v.  Long  (Tex.  Civ.),  119  S.  W. 
908. 

Qualified  receipt. — A  receipt  "in  full," 
with  addition  that  sum  named  is  ac- 
cepted under  protest,  is  not  an  accord 
and  satisfaction.  Mitterwallner  v. 
Lodge,  109  App.  Div.  70,  95  N.  Y.  S. 
1090. 

Parol  evidence  is  competent  to  show 
receipt  was  signed  upon  unexpressed 
understanding.  Komp  v.  Eavmond, 
175  X.  Y.  102,  67  X.  E.  113.  And  to 
explain  receipt.  Eamapo  F.  &  W.  Wks. 
r.  Carey,  113  X.  Y.  S.  10. 
Not  affected  by  promise  of  third  party. 
A  receipt  in  full,  standing  alone  and 
unimpeached,  is  not  inconclusive  be- 
cause, in  addition  thereto  and  in  con- 
nection with  sum  paid,  receiptor  had 
promise  of  something  from  another 
party,  distinct  from  him  who  made 
pavment.  Langhead  v.  Frick,  209  Pa. 
368,  58  A.  685. 

Part  performance  of  agreement  may 
be  shown.  Xow  York  E.  J.  Pub.  Co. 
r.  Co.,  110  X.  Y.  S.  391. 
127-32  Eeed  r.  Engel,  237  111.  628, 
86  X.  E.  1110,  142  111.  App.  413;  Haves 
V.  E.  Co.,  143  N.  C.  125,  55  S.  E.  437; 
Fosha  r.  O'Donnell,  120  Wis.  336,  97 
X.  W.  924.  See  Atkinson  r.  Heine,  134 
Ap]).  Div.  406,  119  X.  Y.  S.  122. 
Or  duress. — If  the  debtor  should  take 
the  occasion  to  rei^resent  to  his  cred- 
itor his  financial  condition  as  being 
such  that,  at  the  end  of  the  lawsuit 
there  would  be  nothing  to  satisfy  the 
judgment,  he  would  thereby  introduce 
an  element  of  coercion  in  his  offer. 
The  offer  then,  instead  of  being,  "Take 
this,  or  take  what  the  law  will  adjudge 
to  bo  your  due,"  will  be  equivalent  to 
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"Take  this,  or  you  will  novor  isct  any- 

thinj;. "    Scott  r".  liiii..  <  <>.,  I'll    Mo.  11:2, 

14.-,  S.  W.  4S. 

127-34     Croi^'litou     r.     (iie;,'oiy,     112 

Cal.    ?>\,    7.")    P.    -,(\9;    Kolloy   r.    Martin, 

11)9  111.  App.  92;  Simons  r."  Comicil,  17s 

X.  Y.  2():J,  70  N.  E.  77(i. 

127-35     C.nHMiloo    r.    ^fosiiMt,    IKl    la. 

;-:;.■;.  iio  x.  w.  r.:m. 

In  absence  of  oral  testimony  an\><tin«,' 
lotters  in  o\  ititMico  ov  any  ilispiito  of 
fact  concern inj;  them,  (piestion  is  for 
court.  Lo^an  r.  Pavidson,  is  .\pp. 
Piv.  2.-3.  4.-)  X.  V.  Sup)..  9(51. 
The  jury  must  find  what  claims  and 
•Icnianiis  ci>\ere(l  liy  accord  and  satis- 
faction (Mavo  r.  Loij^ihton,  101  Me. 
63,  G3  A.  29S;  McCormick  r.  Shen,  47 
Misc.  G13,  94  X.  Y.  S.  4S.1),  and  decide 
whether  there  was  a  jrood  faith  dis- 
pute. Beaver  r.  Porter,  129  la.  41, 
10.>  X.  W.  346;  McCormick  r.  Shea, 
supra;  Greenlee  v.  Mosnot,  llO 
la.  535,  90  X.  ^V.  33S.  Inferences  to 
be  drawn  from  facts  proved  is  for 
court.  Canton  U.  C.  Co.  r.  Parlin,  215 
111.  244,  74  X.  E.  143,  117  111.  Ajip. 
622.  It  is  a  cpiestion  of  fact  whether 
creditor  has  retained  check  sent  him  in 
full  payment  for  an  unreasonaltle  time. 
Fredonia  G.  Co.  V.  Elwood,  71  Kan. 
404.   sn   P.  969. 

128-36  Fowlev  r.  Thompson,  173  111. 
App.  333;  Sanders  r.  Standard  Wheel 
Co.,  151  Ky.  257,  151  S.  W.  074;  Rose 
f.  American  Paj^er  Co.,  83  X.  J.  L.  707, 
85  Atl.  354;  Schuller  v.  Robinson,  139 
App.  Div.  97,  123  X.  Y.  S.  881;  Cor- 
nell r.  Taylor,  137  App.  Div.  496,  122 
N.  Y.  S.  157;  Enjj  r.  Cammann,  85 
Misc.  27,  147  X".  Y.  S.  23;  Brewster  r. 
Silverstein,  78  Misc.  123,  137  X.  Y.  S. 
912;  Pub.  Co.  r.  A.  Co.,  110  N.  Y.  S, 
391  ;  Ransom  r.  Crawford,  14  Pa.  Super. 
592. 

Province    of    Court    and    Jury. — Sec    1 
ST.\xi>ARr)  Vhoc.   111]. 
Verdict  and  Judgment. — Soe   1    Stand- 
ard Pboc.   192. 


ACCOUNTS,  ACCOUNTING  AND  AC- 
COUNTS   STATED 

Accounting  in  Eciuity. — Sc(^  1  Standard 
Pk(ic.   2r,.T-315. 

132-1  Account  furnished  plaintiff 
after  action  l)eprun  is  not  contlusive, 
and  he  need  not  disprove  or  falsify  it 
to  entitle  himself  to  interlocutory  jud^- 
rent.  ^foorc  r.  Reinhardt,  132  A]>p. 
Div.  707,  117   X.  Y.  S.   534. 


133-2      .Jordan    r.    rn.lcihill,    71     Apj). 

Div.    559,    76    X.    Y.    S.    95;    Buchuer    r. 

Wait  (Tex.  Civ.).  137  S.  W.  3S3. 

Necessity     of    demand.  —  Cal.     Raisin 

(irowcis'  Assn.   ;■.  Ald.ott,  160  Cal.  60I, 

117     I'.    7(i7. 

133-3     llanlin    r.    Stanton    (Ga.),    SO 

S.    1:.    (;9S;    Stitzer    r.    I'onder,   214    Pa. 

117.   (;:?    A.   421. 

Co-tenant  may  maintain  action. — Cady 

r.    K'idcMour,    15S    111.    .\\<\>.    !>7. 

134-5     Kosovits  r.  Societv,  130  X.  Y. 

S.    72. 

134-6     Detteriu},'    r.    Xordstrom,     14S 

Pel.   ,sl,   7S   (".   C.  A.   157. 

135-8     Butts  V.  Coojter,  152  Ala.  375, 

44  S.  616;  Brown  r.  Crajrj;,  230  111.  299, 

82   X.   E.  569;    Bruhns   c.   Sevmour,   143 

la.  464,    121    X.   W.    1016;   O'Connor   r. 

^rinchin,  214  Mass.  50,  100  N.  E.  1081. 

See    Peters   r.   Soc,    200    ^fass.    579,    86 

X.   E.   885. 

Evidence   warranting   accounting. — En- 

nis   r.   Smith    (Del.),    so    A.   (liiC);    W^sey 

r.    Whit.oml),    167    Mich.   5S,    132    X.   W. 

Evidence  on  plea  of  an  accounting. 
Pcttcriiijf  r.  Xordstrom,  sujira.  I'se  of 
books  on  accountiuf^  by  a  tiustee  is 
discretionary;  court  may  receive  any 
evidence  it  deems  proper.  Cairns  r. 
Murray,  37  Can.  Sup.  163.  Tf  parties 
bound  themselves  to  keep  books  those 
opened  for  that  purpose  are  competent 
in  support  of  the  bill.  Stitzer  v.  Fon- 
der, 214  Pa.  117,  63  A.  421. 
135-10  Contra  as  to  second  account- 
ing. Des  Moines  Xat.  Bk.  r.  Sisson, 
143  Ta.  191,  121  X.  W.  533. 
137-15  Anderson  r.  Ande-rson,  24 
T'tali  197,  68  P.  319. 
137-16  Offenstein  r.  Geliner,  223  Mo. 
318,  122  S.  W.  715;  Anderson  r.  Ander- 
son, 21  Utah  497,  68  P.  319. 
138-18  In  tho  absence  of  mistake, 
fraud  or  duress  account  stated  by  part- 
ners will  not  be  ojiened  in  action  for 
accounting.  "Wahl  r.  Barnuni,  116  X. 
Y.  87,  22  X\  E.  280,  5  L.  R.  A.  623; 
Halo  1:  Halo,  14  S.  D.  644,  86  X.  W. 
050. 

139-22  On  a  reference  to  take  ac- 
counts a  party  is  entitled  to  a  com- 
mission to  cross-examine  opjiosite  party 
upon  affidavits  filed  in  proof  of  ac- 
counts. Ilorlick  r.  Eschweiler,  11  Ont. 
J..   R.    (Can.)    140. 

142-29  Order  in  which  testimony 
shall  bo  produced  is  within  master's 
discretion.  Ilolden  v.  Thurber  (R.  I.), 
72    A.    720. 
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144-34  The  answer  has  less  scope 
than  answers  in  ordinary  cases;  <ie- 
fendant  under  a  bill  for  an  accounting 
involving  nuitual  accounts  has  nothing 
to  plead  in  order  to  have  advantage 
of  items  constituting  his  offsets  and 
expenses  directly  connected  with  mat- 
ters alleged  in  the  bill.  Bettering  v. 
Nordstrom,  148  Fed.  81,  78  C.  C.  A. 
157;  Goldthwait  r.  Dav,  149  Mass.  ISo, 
21  N.  E.  3.39;  Armstrong  v.  Bk.,  37 
Fed.  466.  But  defendant  must  plead 
any  demands  he  seeks  to  have  allowed 
if  bill  does  not  include  them.  Better- 
ing V.  Xordstrom,  supra. 
144-35  Choctaw,  etc.  E.  Co.  v.  Sit- 
tel,  21  Okla.  695,  97  P.  363;  Holden  v. 
Thurber  (R.  I.),  72  A.  720. 
Burden  is  on  receivers  called  to  account 
to  justify  and  vouch  accounts  rendered, 
at  least  so  far  as  exceptions  are  taken. 
Gutterson  v.  Co.,  151  Fed.  72.  If  firm 
books  are  not  produced  on  a  partner- 
ship accounting,  jiartner  in  charge  of 
them  and  of  book-keeper  has  burden 
of  sustaining  his  contention  concern- 
ing their  contents.  Sandford  V.  Em- 
bry,  151  Fed.  977,  81  C.  C.  A.  167. 
145-37  Ashlev  r.  Winklev,  209  Mass. 
509,  95  N.  E.  932. 

145-38  Holden  v.  Thurber  (R.  I.), 
72    A.    720. 

148-49  Account  may  be  sent  down 
for  extension  of  accounting  from  time 
auditor  struck  a  balance  to  time  of 
trial.  Fricker  v.  Co.,  124  Ga.  165,  52 
S.  E.  65. 

148-51  Reid  v.  Freed,  100  Miss.  48, 
56  S.  278. 

151  Action  of  Account. — See  1  Stand- 
ard Proc.   213-233. 

152-71  Chicago  Crayon  Co.  v. 
Clioate,  102  Ark.  603,  145  S.  W.  197; 
Keating  I.  &  M.  Co.  i\  Erie  City  (Tex. 
Civ.),  63  S.  W.  546. 
Account  is,  in  effect,  a  complaint,  and 
jilaintiif  cannot  reco\cr  more  than  is 
stated  therein  to  be  due.  Miller  v. 
Armstrong,  123  Ta.  86,  98  N.  W.  561. 
Book-keeper's  statement  not  conclus- 
ive. United  Walnut  Co.  l\  Courtney, 
96  Ark.  4(i,  130  S.  W.  566. 
Burden  of  proof  is  upon  ]iarty  who 
]ileails  a  general  settlement,  if  settle- 
ment is  attacked  for  fraud  or  mistake, 
burden  is  upon  attacking  ))artv.  .lohn- 
son  r.  Berdo,  131  la.  524,  106  X.  W. 
609.  If  defemlant  refuses  to  produce 
records  whicli  show  amount  due,  he  has 
the  burden  to  establish  the  amount. 
Schrimplin    r.    Assn.,   123     la.     102,    98 1 


X.  W.  613.  Plaintiff  must  show  exist- 
ence of  facts  which  justify  his  charges. 
Laurel  Co.  Ct.  v.  Pennington,  26  Kv. 
L.  E.  124,  80  S.  W.  820.  Burden  is  not 
met  by  evidence  showing  only  the  ren- 
dition of  service  and  its  value;  there 
must  also  be  evi<lence  of  non-payment 
when  due.  Pollak  r.  Winter,  166  Ala. 
255,  51  S.  998. 

Entries  in  books  will  not  be  received 
if  they  arc  too  detached  from  usual 
course  of  business  between  parties  as 
merchant  and  customer.  Bader  c.  Fer- 
guson, 118  Mo.  App.  34,  94  S.  W.  836. 
Books  admissible  to  show  cajiacity  in 
which  defendant  was  charged  therein, 
he  not  having  objected  to  charges  as 
made.  Love  v.  Eainsev,  139  Mich.  47, 
102    X^    W.   279. 

152-72  Modern  D.  &  C.  C.  Co.  v. 
Co.  (Tex.  Civ.),  116  S.  W.  153. 
Testimony  as  to  identity  of  account  is 
not  a  conclusion  if  but  one  account 
is  shown.  Lamar-R.  D.  Co.  r.  Cope- 
land,  7  Ga.  App.  567,  67  S.  E.  703, 
153-73  Eomoneda  r.  Jackson,  93 
Miss.  92,  46  S.  25S;  Knight  r.  Tavlor, 
131  X.  C.  84,  42  S.  E.  537;  Mvers  r. 
Church,  11  Okla.  544,  69  P.  874;'  Pitts- 
burg. P.  G.  Co.  V.  Eoquemore  (Tex. 
Civ.),  88  S.  W.  449;  Hickman  v.  Co. 
(Tex.  Civ.),  62  S.  W.  1081. 
Texas  statute  relates  only  to  accounts 
for  personal  ])roperty  sold  and  deliv- 
ered by  i)laintiff  in  general  course  of 
dealing.  Oden  v.  Co.,  34  Tex.  Civ.  115, 
77  S.  W.  967.  But  an  account  not 
within  it  is  not  inadmissible  because 
verified.  Standifer  r.  Co.  (Tex.  Civ.), 
94  S.  W.  144. 

A  single  item  for  services  rendered 
during  several  years  in  one  matter, 
which  necessarily  embraced  many 
items,  is  not  an  account  on  which 
judgment  can  be  rendered  upon  an 
affidavit  as  a  book  account  regularly 
and  fairlv  kept.  Tavlor  v.  Addicks,  4 
Penne.  (Del.)  411,  55  A.  1010. 
Under  a  statute  providing  for  verifica- 
tion of  open  accounts  proof  cannot  be 
made  of  a  stated  account  by  cre<litor's 
affidavit,  though  no  objection  made  to 
its  ailmission.  Wroten  G.  &  L.  Co.  V. 
Co.  (Tex.  Civ.),  95  S.  W.  744. 
Verified  accounts,  ailmissible  only  by 
virtue  of  statute.  Bass  r.  Gobert,  113 
Ga.  262,  38  S.  E.  834.  May  be  received 
to  aid  jurors'  memory  of  testimony. 
Mann  L.  Co.  v.  Co.,  156  Ala.  "98.  47 
S.    325. 
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Bond  given  to  secure  accounting  not 
witliin  statute.  Ailunis  r.  Ins.  Co.,  94 
.Miss.  433,  49  S.  119. 
153-76  Polytinsky  r.  Stewart,  l.")S 
Ala.  179,  4S  8.  39.3  (statement  {,dven 
witness  by  defendant's  book-kee]>er  on 
defendant's  request  is  admissible, 
though  ehanged  by  him;  that  fact  af- 
fected onlv  its  weight) ;  Baker  v. 
Haynes,  146  Ala.  520,  40  S.  96S;  Chi- 
cago C'ravon  Co.  r.  Choate,  102  Ark. 
t)03,  145  S.  W.  197;  Weakley  v.  Wood- 
ward, 2  Tenn.  Ch.  App.  5SG;  Eclipse  P. 
&  Mfg.  Co.  r.  Co.,  55  Tex.  Civ.  553, 
120  S.  W.  532;  Modern  D.  &  C.  Co.  r. 
S.  Co.  (Tex.  Civ.),  110  S.  W.  153. 
Plaintiff  may  negative  prima  facie 
case  made  by  his  verified  account. 
Kennedy  r.  Trice,  13S  X.  C,  173,  50  S. 
E.  50(). " 

Such  statement  is  only  admissible 
against  person  named.  Pittsburg  P.  (i. 
Co.  r.  Koquemore  (Tex.  Civ.),  S8  S.  W. 
449. 

It  is  not  inadmissible  because  it  con- 
tains trade  names  and  abbreviations 
(Claus-Shear  Co.  i.  Lee,  140  X.  C.  552, 
53  S.  E.  433),  nor  a  variation  in  debt- 
or's name  in  account  and  verification 
(Pelican  L.  Co.  v.  Johnson  (Tex.  Civ.), 
89  S.  W.  439),  nor  other  informalities. 
Davidson  v.  Co.  (Tex.  Civ.),  95  S.  W. 
32;  Owensboro  W.  Co.  r.  Hall,  149  Ala. 
210,  43   S.   71. 

In  absence  of  a  sworn  plea  of  non  est 
factum  an   order  for  goods  is  admissi- 
ble,  account  being  verified.     Fulton   v. 
Co..   115  Ala.   331,  40   S.   393. 
Credits   allowed   plaintiff    need    not   be 
verified    bv    him.      Polytinsky   v.    Stew- 
art, 158  Ala.  179,  48  S.  395. 
154-80     Any  defense  which  does  not 
deny    reasonableness   of    sums    charged 
or   correctness   of    items   may    be   made 
Lucas  r.  Board,  G7  Kan.  418,  73  P.  56. 
154-81     See  Brierton  r.  Smith,  7  Ga. 
App.    C>9,    66   S.    E.    375. 
154-82     Davidson   v.  Co.    (Tex.  Civ.), 
95   S.    W.  32. 

Defendant  may  show  there  were  wrong- 
ful charges  and  omitted  credits  in  ac- 
count filed,  though  he  had  given  a  note 
for  amount  of  it.  Boone  v.  Goodlett, 
71  Ark.  577,  76  S.  W.  1059. 
155-83  Stephenville,  etc.  E.  Co.  v. 
Co.  (Tex.  Civ.),  127  S.  W.  245;  Rust 
r.  Sanger  (Tex.  T'iv.),  105  S.  W.  66. 
Sufficiency  of  denial. — Allegation  de- 
fendant never  purchased  certain  of  the 
goods  and  did  not  authorize  their  pur- 
chase is  sufficient  to  prevent  judgment 


on  a  verified  demand  based  upon  a 
book  account.  Davenport  r.  Addicks, 
5  Peiuie.  (Del.)  4,  57  A.  532. 
The  burden  is  on  plaintiff  as  in  other 
cases  to  establish  his  cause  of  action. 
Continental  Lumb.  (*o.  r.  Miller  (Tex. 
Civ.),  145  S.  W.  735.  If  plaintifl's 
adidavit  is  met  by  a  counter-allidavit 
former  must  show  correctness  of  claim, 
and  if  ho  fails  to  do  so  as  to  any  item 
it  will  be  disallowed.  Keating  1.  & 
M.  Oo.  J-.  Erie  City  (Tex.  Civ.),  63 
S.  W.  54G. 

155-85  Polytinsky  r.  Stewart,  158 
Ala.    17!t,  4S  S.  395. 

Defendant  must  establish  by  other  evi- 
dence than  his  verified  plea  right  to 
credits  claimed  therein  if  he  has  ad- 
mitted correctness  of  plaintiff's  ac- 
count. Blackwell,  etc.  Co.  r.  Jacobs, 
57  Tex.  Civ.  295,  122  S.  W.  66. 
155-86  Statutes  of  the  kind  referred 
to  in  the  text  do  not  apply  to  accounts 
stated.  Martin  r.  Ileinze,  31  Mont. 
68,  77  P.  427.  Account  may  be  ad- 
missible though  not  verified  as  re- 
quired. Standifer  i\  Co.  (Tex.  Civ.), 
94  S.  W.  144.  Statements  in  form  of 
bills  of  particulars  not  conclusive;  if 
different  claims  have  been  made  there- 
in all  mav  go  to  iury.  Snyder  r.  Pat- 
ton,  143  Mich.  350,  106  N.  W,  1106. 
157-93  Plaintiff  may  testify  as  to 
his  custom  in  keeping  accounts.  Mul- 
lenary  v.  Burton,  3  Cal.  App.  263,  84 
P.   159. 

157-94  Drakesboro  Min.  Co.  v. 
Brashears,  144  Ky.  39,  137  S.  W.  765. 
157-95  Jarrett  r.  Johnson,  116  111. 
Api>.  592;  White  City  S.  Bk.  v.  Bk.,  90 
Mo.  App.  395;  Hood  r.  Tyner,  3  Ind. 
App.  51,  28  N.  E.  1033;  Stadtler  V. 
Co.  (Tex.  Civ.),  121  S.  W.  1132. 
A  letter  written  by  direction  of  debtor 
in  res])onsc  to  request  for  ])ayment  is 
admissible  though  no  instructions  were 
given  writen  as  to  what  should  be  said. 
Skidmore  i'.  Johnson,  70  N.  J.  L.  674, 
57    A.   450. 

Husband's  admission  may  be  proved  if 
he  and  wife  are  jointly  and  severally 
liable.  Richardson  v.  Co.,  95  HI.  App. 
283. 

158  Action  on  Stated  Account. — See 
1  Staxdard  Pkoc.  240-262. 
158-98  Actual  delivery  of  each  item 
is  not  necessary  where  plaintiff  has 
made  out  a  prima  facie  case  by  refer- 
ence to  his  books.  Horton  V.  Haral- 
son, 130  La.  100,  57  S.  643. 
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158-99  Sufficient  showing  of  deliv- 
ery of  a  disputed  item.  Minot  Flour 
Mill  Co.  r.  Swords,  23  K  D.  571,  137 
N.  W.  828.  Agreement  on  price  shown. 
Duff  &  Oney  v.  Rose,  149  Ky.  482,  149 
S.  W.   884. 

158-1  Plaintiff  may  give  evidence  of 
a  sale  at  any  time  prior  to  filing  of 
suit.  Buckeye  B.  Co,  v.  Dickey,  122 
Ga.  290,  50  S.  E.  66. 
Course  of  business. — Tt  is  within  dis- 
cretion of  court  to  receive  evidence 
of  the  entire  business  transaction,  as 
bearing  on  the  question  as  to  whether 
anything  was  due  from  d*?fendant. 
Mille.  V.  Games,  95  Minn.  179,  103  N. 
W.  877. 

159-5  Ivy  C.  &  C.  Co.  v.  Long,  139 
Ala.  535,  36  S.  722;  Stimson  M.  Co. 
V.  Co.,  8  Cal.  App.  559,  97  P.  322; 
Sonnenschein  i\  Malter,  144  111.  App. 
183;  Chase  v.  Chase,  191  Mass.  556, 
78  N.  E.  115;  Barr  v.  Lake,  147  Mo. 
App.  252,  126  S.  W.  755;  Blendermann 
V.  Wrav,  60  Misc.  117,  111  N.  Y.  S. 
827;  Koht  v.  Frazin,  144  K  Y.  S. 
644;  McMullin  v.  Eeid,  213  Pa.  338, 
62  A.  924. 

Not  an  account  stated. — A  summary 
covering  a  year  and  containing  one 
item  for  cash  collected,  items  for  cash 
to  be  collected,  and,  on  the  other  side, 
one  item  for  cash  paid,  and  items  for 
bills  to  be  paid,  is  not  an  account 
stated.  McGinn  v.  Benner,  180  Pa.  396, 
36  A.  925. 

Goods  sold  to  third  person. — An  ac- 
count stated  cannot  be  based  on  bills 
made  out  to  defendant  long  after  sale 
of  goods  to  another,  merely  because 
he  retained  them  without  objection. 
Brush  &  S.  Co.  v.  Ross,  51  Misc.  44, 
99  X.  Y.  S.  796. 

A  subsisting  debt  must  be  shown. 
McAveigh  r.  R.  Co.,  120  N.  Y.  S.  102. 
159-8  Davtona  B.  Co.  i\  Bond,  47 
Fla.  136,  36  S.  445. 
It  is  for  the  jury  to  find  whether  par- 
ties have  had  such  dealings  as  makes 
an  account  stated.  Little  r.  Pigg,  29 
Ky.  L.  R.  809,  96  S.  W.  455. 
160-9  Joshua  Hendy  Iron  Works  r. 
Brenneman,  185  Fed.  183;  Kahn  r. 
Metz,  88  Ark.  363,  114  S.  W.  911;  Al- 
len-West C.  Co.  i\  Hudgins,  74  Ark. 
468,  86  S.  W.  289. 

Account  stated. — United  Hardware-Fur- 
niture Co.    r.   Blue    (Fla.),  52   S.  364. 
Presumption. — Xothing     appearing     to 
the  contrary,  it  will    be    presumed    an 
account  sent  in  usual  way  was  received. 


Dick  r.  Zimmerman,  105  111.  App.  615. 
Dealings  between  the  parties  must  be 
related  to  matters  stated  in  the  ac- 
count. Powers  r.  Ins.  Co.,  68  Vt.  390, 
35  A.  331. 

What  is  suflS^cient.  —  Some  authorities 
define  an  account  stated  as  an  account 
in  writing,  examined  and  accepted  by 
both  parties  (Leinbach  v.  Wolle,  211 
Pa.  629,  61  A.  24S);  others  that,  in 
the  absence  of  a  statute  requiring  such 
account  to  be  in  writing,  an  oral  state- 
ment is  binding  (Quinn  v.  White,  26 
Nev.  42,  62  P.  995,  64  P.  818;  Forbes 
V.  Wheeler,  39  ]\Iisc.  538,  80  N.  Y.  S. 
373;  Powers  r.  Lis.  Co.,  68  Vt.  390,  35 
A.  331;  Burritt  i\  Villenuve,  92  Mich. 
282,  52  N.  W.  614;  Goodrich  v.  Coffin, 
83  Me.  324,  22  A.  217),  though  not 
based  on  .  writing  evidencing  transac- 
tions. Converse  v.  Scott,  137  Cal.  239, 
70  P.  13.  It  is  said  in  the  opinion  that 
the  earlier  English  cases  to  the  con- 
trary appear  to  have  been  overruled. 
Account  must  have  been  rendered  by 
partv  authorized.  Kauffmann  v.  J  adah, 
78  App.  Div.  632,  79  N.  Y.  S.  494. 
160-12  Little  V.  McClain,  134  App. 
Div.  197,  118  N.  Y.  S.  916. 
162-18  Sharp  v.  Behr,  136  Fed.  795; 
Schultheis  v.  Caughev,  146  App.  Div. 
102,  130  N.  Y.  S.  373;  Smith  r.  All- 
mon,  74  S.  O.  502,  54  S.  E.  1014;  Shaw 
V.  Lobe,  58  Wash.  219,  108  P.  450. 
Binding  force  of  an  account  stated  will 
not  be  given  to  the  mere  furnishing 
of  an  account  not  given  with  a  view 
to  ascertaining  the  claim,  establishing 
balance  due,  or  finally  adjusting  ac- 
count. Harrison  v.  Henderson,  67  Kan. 
202,  72  P.  878. 

162-19  Brandon  v.  Distilling  Co.,  167 
Ala.  365,  52  S.  640;  Moore  r.  Maxwell, 
155  Ala.  299,  46  S.  755;  Moore  r.  Hold- 
owav,  138  Ala.  44S,  35  S.  453;  Allen- 
West  C.  Co.  V.  Hudgins,  74  Ark.  468, 
86  S.  W.  289;  Borders  f.  Gay,  6  Ga. 
App.  734,  65  S.  E.  788;  Jones  v.  Re- 
search Extension,  157  111.  App.  132; 
Atlas  R.  S.  Co.  r.  Forster,  123  IlL 
App.  558;  Harrison  r.  Henderson,  su- 
pra; Love  V.  Ramsey,  139  Mich.  47, 
102  N.  W.  279;  Wright  r.  Co.,  146 
Mich.  555,  109  N.  W.  1062;  Witte  P. 
Storm,  236  Mo.  470,  139  S.  W.  384; 
Ottofv  r.  Winsor,  137  Mo.  App.  272, 
119  S".  W.  40;  Haish  r.  Dillon,  71  Neb. 
290,  98  N.  W.  818;  Carlisle  r.  Norris, 
144  App.  Div.  690,  129  N.  Y.  S.  585; 
New  York  Board  r.  Boughan,  97  N.  Y. 
S.  402;  McAveigh  i:  R.  Co.,  120  X.  Y. 
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S.  102;  Doubleilav,  Vapo  i.  Co.  r,  SIiu- 
makor,  00  ^riso.  227,  113  X.  V.  8.  83; 
Porbos  r.  Whoolor,  39  Misc.  538,  Svl 
N.  Y.  S.  373;  Eamos  Co.  r.  Prossor. 
l.J7  N.  Y.  28r.,  51  N.  K.  986;  Little  r. 
^ri-nain,  sujira;  OlxMiKlorfor  r.  Mover, 
30  Utah  325.  S4  P.  Ilit2;  Shaw  r.  Lobe, 
58  Wash.  219,  108  P.  450;  >rcf;raw  r. 
Bk..  (VI  W.  \a.  509.  03  S.  K.  398. 
Account  assented  to  by  debtor  only. 
Ill  some  eases  tho  rule  is  said  to  be 
that  assent  need  only  be  }j;iven  by 
)>artv  soufiht  to  bo  charged.  Leiser  r. 
:Mc Howell.  09  App.  Div.  444,  74  N.  Y. 
S.  1021;  Pierce  r.  Pierce,  199  Pa.  4,  18 
A.   0S9. 

Admission  of  items;  denial  of  indebted- 
ness. Stew;iit  r.  Kv.  Co.,  157  Mo.  Api>. 
225.    137    S.    W.    40." 

Confession  by  employe  as  to  amount 
of  his  arrearages  is  not  an  account 
atate.l.  Wheeler  r.  Baker,  132  Mich. 
5(17.  93  X.  W.  1009. 
Admission  of  items;  denial  of  indebted- 
ness.— The  rule  laid  down  in  Kyan  r. 
Gross,  48  Ala.  370,  and  stated  in  Vol. 
1  of  this  work,  p.  162,  note,  is  a])- 
proved  in  Columbia  E.  P.  Co.  r.  Tal- 
lant,  132  Fed.  271,  133  Fed.  990  (on 
rehearing). 

What  constitutes. — There  must  be  a 
mutual  exiimination  of  each  other's 
items  and  a  mutual  agreement  as  to 
oorr'^ctness  of  allowance  and  disallow- 
ance of  the  respective  claims,  and  of 
balance  on  final  adjustment.  Charles- 
worth  r.  Whitlow,  74  Ark.  277,  85 
S.   W.  423. 

Objections  stated  to  agent. — If  debtor 
is  rcf(Mreil  to  an  agent  in  connection 
■with  the  account,  statements  made  by 
him  to  the  agent  ma^v  be  shown.  Al- 
len r.  rj.linger,  98  'Minn.  242,  107 
X.  W.  1131. 

Parol  evidence  of  a  settlement  of  the 
amount  due  under  a  written  contract  is 
competent.  Krueger  r.  Dodge,  15 
S.  D.  159,  87  N.  W.  965. 
1G3-20  Krueger  r.  Dodge,  15  S.  D. 
15!t.    ^7    X.    W.    905. 

Letters  written  on  defendant's  behalf 
prior  and  svihsequent  to  rendition  of 
account  indicating  dissatisfaction  with 
plaintiff's  services  are  not  relevant  on 
question  of  assent  to  the  account.  Gar- 
dam  V.  Batterson,  198  N.  Y.  175,  91 
N.  E.  371. 

Value  of  services  rendered  may  be 
shown  to  i>rove  probability  rn-  improb- 
ability of  assent  to  account  by  person 


who  rendered  them.  Landis  v.  Watts, 
82  Xeb.  359,  117  N.  W.  705. 
163-21  Dolvin  r.  Ilicks,  4  Ga.  App. 
(!53,  (i2  S.  !•:.  95;  Sariol  r.  McDonald, 
127  Api>.  Div.  048.  IM  N.  Y.  S.  796. 
Administrator  may  become  bound  in 
that  capacity  upon  account  stated  by 
liim  with  a  creditor  of  his  decedent. 
Withers  r.  Sandlin,  44  Fla.  253,  32  a 
829. 

164-22  Manchester  F.  Assn.  Co.  V. 
Fitzpatrick,  120  111.  App.  535;  Forbes 
r.  Wheeler,  39  Misc.  538,  80  N.  Y.  S. 
373. 

Statement  that  debtor  would  soon  bo 
jin'i'ared  to  settle  a  disjiuted  account 
is  not  a  promise  to  ])ay.  Atlas  R.  S. 
Co.  r.  Forster,  123  111.  App.  558;  U.  S., 
etc.  Ins.  Co.  V.  Batt,  -19   Ind.  App.  277, 

97  X.  E.  195. 

164-24  Louisville  B.  Co.  v.  Asher, 
112  Ky.  138,  05  S.  W.  133;  Frothing- 
ham  r.  Satterlee,  70  App.  Div.  613,  75 
X.  Y.  S.  21. 

Indorsement  by  debtor  of  "O.  K." 
shows  assent  to  account.  Clark  V. 
llofVman,  1 2S  111.  App.  422. 
164-25  Xavlor  r.  R.  Co.,  14  Ida.  789, 
90  P.  573;  Rust  v.  Sanger  (Tex.  Civ.), 
I').!   S.   W.   60. 

Admissions  by  debtor  may  be  proved 
though  made  in  effort  to  compromise. 
Baker  r.  Ilavnes,  140  Ala.  520,  40  S. 
908;  Matthews  i'.  Farrell,  140  Ala.  298, 
37  S.  325.  See  Vol.  1,  p.  590,  et  seq. 
Verbal  promise  to  secure  debt  may  be 
luoved.  Quinn  v.  White,  26  Xev.  42, 
02  P.  995,  64  P.  818.  If  statement  is 
signed  collateral  agreements  which  an- 
nul and  vary  it  cannot  be  proved. 
Jackson  r.  Drake,  37  Can.  Sup.  315. 
165-27  U.  S.,  etc.  Ins.  Co.  r.  Batt, 
49  In.l.  App.  277,  97  N.  E.  195. 
166-31  Ersbrowskv  r.  Korn,  113  X. 
Y.   S.   478. 

166-32     Bartholomew  i'.  Shcpperd,  41 
i'ex.   Civ.   579,   93   S.   W.   218. 
Admission  must  bo  of  a   definite   sum. 
I'.loomlev  r.  Grinton.  1   U.  C.  C.  P.  309, 
(il>in:    in    Ilaish    r.   Dillon,   71    Xeb.   290, 

98  X^.   W.   818. 

167  Assent  cannot  be  withdrawn  un- 
h>s3  8U]>|>orted  by  evidence  showing 
fraud  or  mistake.  ^^acI'herson  V.  Hard- 
ing. 40  Apj).  Cas.  (D.  C.)  404. 
167-35  .Johnson  r.  Curtis,  3  Bro.  C. 
C.  266,  29  Eng.  Reprint  528;  Wonder- 
Iv  r.  Christian,  91  ^ro.  App.  158;  Young 
r.  Hill,  07  X.  Y.  102. 
167-36  McLaughlin  v.  U.  S.,  36  Ct. 
CI.    (U.   S.)    138,   187. 
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167-39  Spellman  v.  Muehfeld,  166 
N  Y.  245,  59  N.  E.  817;  Delabarre  v. 
McAlpin,  101  App.  Div.  468,  92  N.  Y. 
S.    129. 

Letter  from  debtor  to  creditor  is  com- 
petent to  show  former  objected  to  the 
account.  Copland  v.  Co.,  136  N.  C.  11, 
48   S.   E.   501. 

167-40  Kenneth  Ins.  Co.  f.  Bk.,  96 
Mo.  App.  125,  70  S.  W.  173;  Columbia 
B.  Co.  t\  Berney,  90  Mo.  App.  96;  Farry 
r.  Bk.  (N.  J.  Eq.),  58  A.  305;  No- 
dine  t\  Bk.,  41  Or.  386,  68  P.  1109; 
Greenhalgh  Co.  v.  Bk.,  226  Pa.  184, 
75  A.  260;  Brown  v.  Bk.,  109  Va.  530, 
64   S.   E.   950. 

Silence  is  admission  whore  bank  book 
and  vouchers  are  returned.  Leather 
M.  Bk.  v.  Morgan,  117  U.  S.  96.  See 
ibid,  and  Lieber  r.  Bk.,  137  Mo.  App. 
158,  117  S.  W.  672,  for  rule  where 
forged  checks  included.  Entitled  to 
weight,  especially  if  followed  by  later 
dealings.  Payne  v.  Nichols,  2  Phila. 
(Pa.)    220. 

168-41     Notice  of  overdraft.     Smith 
V.  Allen,  7  Ala.  App.  397,  62  So.  296. 
168-42     Chandler  r.  Robinett,  21  Cal. 
App.  333,  131  P.  891;  Cusick  v.  Boyne, 
1   Cal.  App.  643,  82  P.  985;   Shively  v. 
Co.,  5  Cal.  App.  236,  89  P.  1073;  Lewis 
t\  Co.,  10  Ida.  214,  77  P.  336;  Pickham 
V.    R.    Co.,    153    in.    App.    281;    North- 
western   F.    Co.    V.    Co.,    144    111.    App. 
92;    Dewes   B.    Co.   v.    Kerwin,    107   111. 
App.  620;  Lutcher  &  M.  L.  Co.  r.  Eells, 
108    111.    App.    156;    Rudolph    Wurlitzer 
Co.    V.    Dickinson,    153    111.     App.     36, 
judg.    af.,    247    111.    27,   93    N.    E.    132; 
Little  r.   Pigg,   29    Ky.   L.   R.    809,   96 
S.  W.  455;    Hoffmaster   r.   Hodges,   154 
Mich.  641,  118  N.  W.  484;  Adam  Roth 
G.   Co.   v.  Hotel    Monticcllo    (Mo.),   166 
S.  W.  1125;  Little  v.  McClain,  134  App. 
Div.  197,  118  N.  Y.  S.  916;  Burnham  v. 
Black,    121    N.    Y. '  S.    616;     Davis     v. 
Stephenson,    149    N.    C.    113,    62    S.    E. 
900;    Gorman   v.   McGowan,   44   Or.   597, 
76  P.  769;   Leinbach  r.  Wollc,  211   Pa. 
629,  61  A.  248;  Lodge  v.  Heron,  3  Phila. 
(Pa.)    356;    McMullin    v.  Reid,   213   Pa. 
338,  62  A.  924;  Ripley  v.  Co.,  138  Wis. 
304,  119  N.  W.  108;  Jones  v.  DeMuth, 
137  Wis.  120,  lis  N.  W.  542. 
Objections  to  account    waived    by    ac- 
quiescence    in     subsequent     statements 
thereof.      Svson    i\    Hieronymous,    127 
Ala.  4S2,  28  S.  967. 

169-46     Adams   r.    Hubbard,   221    Pa. 
511,  70  A.  835   (on  dissolution  if  liqui- 


dation of  assets  and  shrinkage  con- 
templated). 

Partnership  accounts  are  within  gen- 
eral rule  where  expert  selected  by 
parties  and  a  copy  of  account  given 
each,  no  objection  being  made  to  it. 
Leinbach  v.  Wolle,  211  Pa.  629,  61  A. 
248. 

169-47  Cliarlesworth  r.  Whitlow,  74 
Ark.  277,  85  S.  W.  423. 
169-48  Harrison  r.  Henderson,  67 
Kan.  202,  72  P.  878. 
170-51  Limited  in  application  to 
transactions  between  banker  and  cus- 
tomer. McGraw  v.  Bk.,  64  W.  Va.  509, 
03   S.   E.   398. 

170-52  Harrison  v.  Henderson,  su- 
].ra;  Nodino  v.  Bk.,  41  Or.  386,  68  P. 
1109. 

The  general  rule  has  no  application 
Avhcn  invoked  by  the  debtor  who  is 
bound  to  account  for  moneys  collected 
and  of  the  amount  of  which  he  only 
has  knowledge.  Vanuxem  v.  Ins.  Co., 
122  Fed.  107. 

170-53  Brown  &  M.  Co.  v.  Guise,  14 
N.  M.  2S2,  91  P.  716. 
Does  not  establish  maritime  lien. — The 
J.  S.  Warden,  155  Fed.  (;'.)7. 
Agreement  as  to  subsequent  accounts. 
If  objection  to  account  is  made  by 
debtor  and  parties  agree  that,  as  to 
the  future,  amount  to  become  due 
shall  be  fixed  by  agreement,  debtor  is 
not  bound-  by  retention  of  subsequent 
accounts  rendered.  Pierce  v.  Pierce, 
199  Pa.  4,  48  A.  689. 
A  denial  of  liability  previous  to  ren- 
dition of  account  makes  rendering  of 
it  ineffectual.  Jacobs  r.  Cohn,  46  Misc. 
115,  91  N.  Y.  S.  339;  Love  v.  Ramsey, 
139  Mich.  47,  102  N.  W.  279;  Benedict 
r.  Jennings,  47  Misc.  134,  93  N.  Y.  S. 
404. 

170-54  Jasper  T.  Co.  v.  Lamkin,  162 
Ala.  3SS,  50  S.  337. 

171-57     Stimson  M.  Co.  v.  Co.,  8  Cal. 
App.    559,  97    P.    322;    Daytona   B.    Co. 
v.  Bond,  47  Fla.  136,  36  S.  445. 
171-58     Withers   r.   Sandlin,    44    Fla. 
253,    32    S.    829. 

172-65  If  account  is  sent  by  mail 
party  charged  must  in  terms  be  a 
party  to  it,  or  grounds  upon  which  he 
is  held  liable  must  be  clearly  disclosed 
to  him  and  demand  made  for  pay- 
ment. Daytona  B.  Co.  v.  Bond,  47  Fla. 
136,  36  S.  445. 

173-67  Daytona  B.  Co.  r.  Bond,  4< 
Fla.  136,  36  S.  445;  Nodine  v.  Bk.,  41 
Or.   386,   68  P.   1109. 
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Delay  of  two  and  one-half  months  not 
unreasonable.  Sharp  c.  lichr,  136  Feil. 
795.  Five  months  unreasonable.  Mc- 
Laughlin V.  U.  S.,  36  Ct.  CI.  (U.  S.) 
13S. 

174-69  Taber  L.  Co.  v.  O'Neal,  IGO 
Fed.  596,  S7  C.  C.  A.  498;  Daytona 
B.  Co.  r.  Bond,  47  Fla.  136,  36  S.  445; 
Nodine  r.  Bk.,  41  Or.  386,  68  P.  1109. 
Contra  it  seems.  Little  r.  McClain,  134 
App.  Div.  197,  lis  N.  Y.  S.  916. 
Question  of  reasonable  time  is  for  jury. 
Lewis  r.  Co..  10  Ida.  214,  77  P.  336. 
174-70  McLaughlin  v.  U.  S.,  36  Ct. 
CI.  (U.  S.)  138;  Napolean  Hill  Cotton 
Co.  V.  Gray,  99  Ark.  648,  137  S.  W. 
S27;  Borders  v.  Gay,  6  Ga.  App.  734, 
65  S.  E.  788;  Dolvin  t\  Hicks,  4  Ga. 
Ajip.  653,  62  S.  E.  95;  Harrison  v.  Hen- 
derson, 67  Kan.  202,  72  P.  878;  Adam 
Eock  G.  Co.  r.  Hotel  Monticello  (Mo.), 
165  S.  W.  1125;  Chapman  r.  Co.,  57 
W.  Va.  395,  50  S.  E.  601;  Jones  v. 
DeMuth,  137  Wis.  120,  118  N.  W.  542. 
Silent  retention  of  account  furnished 
by  request,  without  purpose  to  adjust 
claim,  will  not  raise  implication  ac- 
count was  stated.  Harrison  v.  Hender- 
son, 67  Kan.  202,  72  P.  878. 
In  case  of  an  estoppel,  there  being 
neither  fraud  nor  mistake,  failure  to 
seasonably  object  establishes  absolute 
liability.  Daytona  B.  Co.  v.  Bond,  47 
Fla.  136,  36  S.  445;  Patillo  r.  Co.,  131 
Fed.  680,  65  C.  C.  A.  508;'  Fitzgerald 
r.  Bk.,  114  Fed.  474,  52  C.  C.  A.  276. 
175-71  Plaintiff's  inability  to  keep 
correct  account  may  be  shown.  Davis 
r.  Stephenson,  149  N.  C.  113,  62  S.  E. 
900. 

176-72  Other  means  of  proof. — A 
settlement  sheet  not  admitted  to  bo 
correct  is  not  conclusive  as  to  what  it 
shows.  Piano  Mfg.  Co.  v.  Kauten- 
borger,  121  la.  213,  96  N.  W.  743. 
Agent  who  made  settlement  may  tes- 
tify debtor  appeared  to  be  satisfied, 
but  not  as  to  latter 's  understanding 
concerning  his  remaining  indebtedness. 
Id.  Plaintiff  is  not  concluded  because 
bills  of  particulars  filed  by  him  do 
not  agree,  nor  because  his  claims  are 
inconsistent  with  receipts  given.  These 
are  all  for  jury.  A  bill  of  particulars 
may  be  used  in  testifying  of  sum  due. 
Snyder  v.  Patton,  143  Mich.  350,  106 
N.  W.  1106.  It  may  be  shown  by  parol 
that  credit  was  extended  to  another 
than  defendant.  S.  v.  Elmore,  68  S.  C. 
140,  46  S.  E.  939. 
Proof   that  plaintiff  demanded  money 


of  defendant  is  irrelevant  in  action  to 
recover  for  three  items  unless  it  is 
shown  on  account  of  which  item  de- 
mand made.  Ehrman  r.  AVhelan  (Miss.), 
40  S.  430. 

177-82     Seal    L.    Co.    t'.    Co.,   98    111. 

A])p.    ()37. 

178-84  Halo  v.  Hale,  14  S.  D.  644, 
86  N.  W.  650. 

178-86     Mattingly  r.  Shortcll,  27  Ky. 
L.    K.    426,    85    S.    W.    215;    Voight    t\ 
Brooks,  19  Mont.  374,  48  P.  549;  Noyes 
r.   Young,  32   INlont.  226,   79   P.  1063. 
179-88     A     note,    though    competent 
(Gross  V.  Jones,  89  Miss.  44,  42  S.  802), 
is    only    prima    facie    evidence    of    ac- 
count stated.     Kneeland  v.  Pennell,  49 
Misc.  94,  96  N.  Y.  S.  403. 
180-92     McCormick   v.  St.  Louis,  166 
]\lo.  315,  65  S.  W.  1038. 
180-94     Amount  for  which  judgment 
taken  may  be  strong  evidence  account 
had    been    rendered.      Burritt    f.    Ville- 
nuve,   92    Mich.    282,   52    N.   W.    614. 
180-95     Noves    v.    Young,    32    Mont. 
226,  79  P.  1063;  Peters'  Estate,  20  Pa. 
Super.   223. 

Admissions  to  third  parties. — Adam 
Rock  G.  Co.  v.  Hotel  Monticello  (Mo.), 
166  S.  W.  1125. 

181-96  Smith  v.  Allen,  7  Ala.  App. 
397,    62    S.    296. 

181-97  Moore  r.  Holdoway,  138  Ala. 
448,    35    S.    453. 

Evidence  showing  sale  of  property  at 
agreed  price,  payable  at  a  stated  time 
or  presently,  tends  to  show  existence  of 
account  stated.  Moore  v.  Crosthwait, 
135  Ala.  272,  33  S.  28. 
181-98  McLellan  Co,  v.  Land  Co. 
(Cal.),  137  P.  1145;  Deakins  r.  Herz, 
142  N.  Y.  S.  466 J  Baker  v.  Griffin,  86 
N.  Y.  S.  579. 

181-99    Payment     may     be     shown. 
Wonderlv  r.  Christian,  91  Mo.  App.  158; 
Baker  r.' Griffin,  86  N.  Y.  S.  579. 
Indebtedness    outside    account  -  cannot 
be  shown.    Uhlhorn  v.  Hovey,  49  Misc. 
638,  97  K  Y.  S.  1040. 
181-3     Sturgeon     v.      Wightman,      32 
Wash.  195,  72  P.  1045'. 
182-4     First  Nat.  Bk.  v.  Peck  (Ind.), 
103    N.    E.    643;    Zucchi    Mfg.    Co.     v. 
Herbert,   127   N.   Y.   S.  961;    Mattingly 
V.  Shorten,  27  Ky.  L.  R.  426,  85  S.   W. 
215;    Pavero  r.   Howard,  47   Misc.   347, 
93  N.  Y.  S.  1115. 

Burden  of  showing  assent  to  account 
bound  others  than  he  who  gave  it  is 
on  jdaintiff.  Clark  v.  Hoffman,  128 
111.   App.   422. 
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182-5  Eosenbaum  v.  McEwen,  24 
Colo.  App.  58,  131  P.  780;  Poppell  v. 
Culpepper,  56  Fla.  515,  47  S.  351; 
Withers  r.  Sandlin,  44  Fla.  253,  32  S. 
829;  Jones  v.  Research  Extension,  157 
111.  App.  132;  Poppers  v.  Schoenfeld, 
97  111.  App.  477;  Peeples  v.  Yates,  88 
Miss.  289,  40  S.  996;  Wonderly  v. 
Christian,  91  Mo.  App.  158;  Kenneth 
I.  Co.  V.  Bk.,  96  Mo.  App.  125,  70 
S.  W.  173;  Johnson  r.  Co.,  38  Mont. 
83,  98  P.  883;  Doubleday  v.  Shumaker, 
60  Misc.  227,  113  N.  Y.  S.  83;  Brown 
f.  Bk.,  109  Va.  530,  64  S.  E.  950; 
Harman  v.  Maddy  Bros.,  57  W.  Va.  66, 
49  S.  E.  1009. 

Under  statute  making  a  written  in- 
strument presumptive  evidence  of  a 
consideration  and  placing  burden  upon 
attacking  party,  account  stated  proves 
itself,  and,  in  absence  of  fraud  or  mis- 
take, which  must  be  specially  pleaded, 
is  conclusive.  Noyes  v.  Young,  32 
Mont.  226,  79  P.  1063.  And  so  in  ab- 
sence of  such  statute.  Brown  &  M. 
Co.  v.  Gise,  14  N.  M.  282,  91  P.  716. 
182-6  Daytona  B.  Co.  t\  Bond,  47 
Fla.  136,  36  S.  445;  Kenneth  I.  Co.  t\ 
Bk.,  96  Mo.  App.  125,  70  S.  W.  173; 
Parry  v.  Bk.  (N.  J.  Eq.),  58  A.  305; 
Frothingham  v.  Satterlee,  70  App.  Div. 
613,  75  N.  Y.  S.  21. 
If  evidence  shows  mistake  resulted  in 
injury  to  plaintiff  and  in  unearned 
profit  to  defendant,  and  latter  has 
not  so  changed  his  situation  with 
reference  to  subject-matter  that  he  will 
be  injured  by  correction  of  mistake, 
correction  will  be  made.  Union,  etc. 
Co.  V.  Co.,  122  Mo.  App.  631,  99  S.  W. 
804. 

182-7  Loewer  -y.  Mill  Co.  (Ark.),  161 
S.  W.  1042;  Naylor  v.  E.  Co.,  14  Ida. 
789,  96  P.  573;  Johnson  v.  Co.,  38 
Mont.  83,  98  P.  883;  Eudolph  Wurlitzer 
Co.  V.  Dickinson,  153  111.  App.  36; 
judg.  af.,  247  111.  27,  93  N.  E.  132; 
bes  Jardins  v.  Hotchkin,  142  App. 
Div.  845,  127  N.  Y.  S.  504;  Little  v. 
McClain,  134  App.  Div.  197,  118  N.  Y. 
S.  916;  Barlow  v.  Piatt,  133  App.  Div. 
364,  117  N.  Y.  S.  235;  Boyce  r.  Walker, 
130  App.  Div.  305,  114  N.  Y.  S.  166; 
Greenhalgh  Co.  v.  Bk.,  226  Pa.  184,  75 
A.  260;  Guhl  v.  Frank,  22  Pa.  Super. 
531;  Chapman  v.  Co.,  57  W.  Va.  395,  50 
S.  E.   601. 

In  the  absence  of  averments  sufficient 
to  surcharge  and  falsify  an  account 
stated  no  evidence  is  admissible  ex- 
cept to  show  there  had  been  no  deal- 


ings between  the  parties,  or  consent 
had  not  been  given  to  settlement. 
Columbia  B.  Co.  r.  Berney,  90  Mo.  App. 
96. 

The  quantum  of  proof  necessary  to  set 
aside  an  account  stated  will  depend 
upon  circumstances.  Chapman  v.  Co., 
57  W.  Va.  395,  50  S.  E.  601. 
Receipt  as  evidence. — If  the  only  tes- 
timony given  is  by  the  parties  and  is 
in  direct  conflict  a  receipt  cannot  be 
given  such  effect  as  to  turn  the  scale 
in  favor  of  its  holder.  Devencenzi  v. 
Cassinelli,  28  Nev.  222,  81  P.  41. 
183-9  McLellan  Co.  v.  Land  Co. 
(Cal.),  137  P.  1145.  ' 
184-11  When  account  stated  and  a 
balance  struck  and  agreed  upon  the 
cause  of  action  must  be  proved  as  al- 
leged, unless  pleadings  are  amended. 
Mattingly  v.  Shortell,  27  Ky.  L.  E. 
426,  85  S.  W.  215.  Plaintiff  cannot  re- 
cover by  proving  items  of  account. 
Mincer  v.  Green,  47  Misc.  374,  94  N. 
Y.  S.  15;  Martin  t\  Heinze,  31  Mont. 
68,   77   P.   427. 

Proof  of  account  will  not  sustain  a  re- 
covery for  a  demand  clearly  shown  to 
be  unfounded.  Withers  ;;.  Sandlin,  44 
Fla.  253,  32  S.  829. 
184-13  Johnson  T.  Berdo,  131  la. 
524,  106  N.  W.  609. 

Payment  on  account  stated  does  not 
deprive  it  of  its  antecedent  effect. 
Pollack  V.  Gunter,  162  Ala.  317,  50  S. 
155. 
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186-2  Smith  v.  Allen  (Wash.),  138 
P.  683;  Forrester  t:  Transfer  Co.,  59 
Wash.  86,  109  P.  312. 
187-4  LeMesnager  v.  Hamilton,  101 
Cal.  532,  35  P.  1054,  40  Am.  St.  81; 
Langenbeck  i\  Louis,  140  Cal.  406,  73 
P.  1086;  Ford  v.  Ford,  27  App.  D.  C. 
411;  Long  r.  Powell,  120  Ga.  621,  48 
S.  E.  185;  First  Nat.  Bk.  v.  Glenn,  10 
Ida.  224,  77  P.  623;  Ewing  r.  Janion, 
1  Haw.  134;  In  re  Porter,  1  Haw.  297; 
Hawaiian  T.  &  I.  Co.  v.  Barton,  16 
Haw.  294;  Prewitt  v.  Morgan  (Ky.), 
119  S.  W.  174;  Burk  r.  Pence,  206  Mo. 
315,  104  S.  W.  23;  Uvalde  v.  New  York, 
99  App.  Div.  327,  91  N.  Y.  S.  131; 
Washburn  L.  Co.  v.  Swanby,  131  Wis. 
1,  110  N.  W.  806. 
Under  our  statute  (section  2820,  R.  S. 
1909),  and  the  case  law  of  this  state, 
the  certificate  of  acknowledgment  is 
not   conclusive   proof   of   the   facts   re- 
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cited  therein.  Albii<rht  r.  Stevenson, 
227  Mo.  333,  340,  12G  S.  AV.  1027, 
an<l  oases  cited  therein.  The  certificate 
can  be  rebutted  by  evidence  showing  a 
different  state  of  facts  from  those  re- 
cited in  the  certificate.  The  case  law 
only  differs  upon  the  quantum  of  proof 
required.  In  this  state  some  of  the 
cases  require  the  proof  to  be  "clear, 
cofrent  and  convincing,"  and  others 
say  that  it  must  be  made  by  "a  clear 
and  decided  prej^onderance  of  evi- 
dence," and  still  others  say  that  such 
proof  should  be  "clear  and  satisfac- 
tory." In  some  other  states  tlie  proof 
must  be  such  as  to  remove  all  rea- 
sonable doubt  as  to  the  fiilsity  of  the 
officer's  certificate.  Suflice  it  to  say 
that  our  rule  is  not  so  broad.  Wc 
have  to  consider  the  statute  in  fixing 
the  rule  as  to  the  quantum  and  char- 
acter of  proof.  In  other  words,  be- 
fore wo  will  hold  for  naught  the  cer- 
tificate of  acknowledgment,  the  proof 
must  be  clear,  cogent  and  convincing. 
Fifer  r.  McCartv,  2-13  Mo.  42,  147  S. 
W.   S33. 

Effect  of  irregularity.  —  Certificate 
should  not  be  impeached  because  offi- 
cer performed  duty  irregularly.  Boldt 
r.  Becker,  1  Xeb.  (Unof.)  75,  95  N.  W. 
509;  Council  Bluffs  Bk.  v.  Smith,  59 
Xeb.  90,  80  X.  W.  270,  80  Am.  St.  669; 
Morris  v.  Linton,  61  Xeb.  537,  85  X. 
W.  565;  Eonner  r.  Welcker,  99  Tenn. 
623,  42  S.  W.  439;  Brand  v.  Co.,  30  Tex. 
Civ.  458,  70  S.  W.  578. 
Certificate  equivalent  to  testimony. 
Albany  Co.  Bk.  v.  ilcCarty,  149  X.  Y. 
71,  43' X.  E.  427;  Bennett  v.  Edgar,  46 
Misc.  231,  93  X.  Y.  S.  203. 
Certificate  is  not  effective  as  to  papers 
not  required  to  be  acknowledged. 
Rutherford  r.  Eutherford,  55  W.  Va. 
56,  47   S.  E.  240. 

187-5  Martin  r.  Evans,  163  Ala. 
657,  50  S.  997;  Holland  r.  Webster,  43 
Fla.  85,  29  S.  625;  Everman  r.  Ever- 
man  (Ky.),  122  S.  W.  135;  Veit  v. 
Schwob,  127  A  pp.  Div.  171,  111  X.  Y. 
S.  286;  Patnode  r.  Deschenes,  15  X.  D. 
100,  106  X^  W.  573;  McCardia  v.  Bill- 
ings, 10  X.  D.  373,  87  X.  W.  1008,  88 
Am.  St.  729;  Kennedy  r.  Assn.  (Tenn 
Ch.  App.),  57  S.  W.  388;  Bryant  r. 
Grand  Lodge  (Tex.  Civ.),  152  S.  W. 
714. 

Conclusive  as  to  date  of  acknowledg- 
n-eit.  Weisiger  r.  :\nils,  28  Ky.  L.  R. 
1208.  ril  S.  W.  689.  "That  the  magis- 
strate's   certificate,  when   made   in   the 


form  required  by  the  statute,  and  duly 
recorded,  is  conclusive  evidence  that  he 
has  ]>erformed  his  duty,  has  not  been 
directly  adjudged  by  this  court;  but 
tlie  course  of  its  decisions  has  tended 
to  this  conclusion."  Hitz  r.  Jenks,  123 
U.  S.   297. 

188-6  Cook  r.  Bartlett,  179  Mar-s. 
."(i,  61    X".   E.   266. 

A  defective  acknowledgment  may  be 
cured  by  a  reacknowledgraent,  wliidi, 
except  as  to  third  persons,  may  be 
jroof  of  execution  of  instrument  as  of 
time  of  original  delivery.  Simmons  r. 
Hewitt  (Tex.  Civ.),  87  S.  W.  188; 
Webb  v.  Ritter,  60  W.  Va.  193,  54  S. 
E.    484. 

Official  character. — Signature  to  ac- 
knowledgment was  followed  thus:  "No 
tary  Public  W.  C.  S.  T."  Held,  that 
oflicial  character  of  officer  was  shown 
thereby  in  connection  with  caption  of 
deed,  and  that  acknowledgment  was 
taken  and  certificate  made  in  Walker 
county,  Texas.  Williams  r.  Cessna,  43 
Tex.  Civ.  315,  95  S.  W.  1106. 
Certificate  of  a  United  States  consul 
to  signature  and  seal  of  a  foreign  of- 
ficer who  certified  acknowledgment, 
and  the  seal  of  such  officer  to  his 
capacity  and  authority  to  make  same, 
pi-ove  themselves  under  statute.  Wer- 
ner r.  Marx,  113  La.  1002,  37  S.  905. 
188-7  Swett  V.  Large,  122  la.  267, 
97   X.  W.  1104.      • 

188-8  Russell  r.  Holman,  156  Ala. 
432,  47  S.  205;  People's  G.  Co.  v. 
Fletcher,  81  Kan.  76,  105  P.  34;  Burk 
V.  Pence,  206  Mo.  315,  104  S.  W.  23; 
Uvalde  A.  P.  Co.  r.  Xew  York,  99 
App.  Div.  327,  91  X.  Y.  S.  131;  Hal- 
lohan  V.  Rempe,  120  N.  Y.  S.  901; 
Swiger  v.  Swiger,  58  W.  Va.  119,  52 
S.    E.   23. 

Not  conclusive  in  favor  of  bona  fide 
purchaser  who  relied  upon  acknowledg- 
ment. Smith  V.  Markland,  223  Pa.  605, 
72  A.  1047. 

189-9  Knowledge  of  character  of  in- 
strument on  part  of  persons  executing 
it  presumed  from  certificate.  In  re 
Adriaans,  28  App.  Cas.  (D.  C.)  515. 
189-10  Walker  r.  Shepard,  210  111. 
100,  71  X.  E.  422;  Jackson  v.  Schoon- 
maker,  4  Johns.  (X.  Y.)  161.  Contra. 
Russell  V.  Holman,  156  Ala.  432,  47 
S.  205;  Touart  r.  Rickert,  163  Ala.  362, 
50   S.   896. 

189-11     Burk   r.  Pence,  206  Mo.  315, 
1(14    8.    W.    23. 
Delivery  not  presumed   from   facts   of 
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acknowledgment    and    privy    examina- 
tion    of     grantor 's     wife.      Tarlton     v 
Griggs,  131  N.  C.  216,  42  S.  E.  591. 
190-14     Ewing  r.  Janion,  1  Haw.  134; 
In  re  Porter,   1    Haw.   297. 
No  presumption  of  identity  of  notary 
and     attornev     of     claimant     of     same 
name.    Buhler   v.   Hvsell,   37   Okla.   392, 
132  P.  140.     See  the  title  "Identity." 
Presumption  arises  from  lapse  of  time 
if  many  conveyances  have  been  based 
on   the   deed.     Hudson    v.   Webber,   104 
Me.    429,    72    A.    1S4. 
Officer    of    another    state,    not    recog- 
nized by  statutes  of  forum  as  author- 
ized to  take  acknowledgments,  will  not, 
in  the  absence  of  official  seal  or  other 
evidence  of  authority,  be  presumed  to 
be    authorized     to    do    so.       Hayes     v. 
Banks,    132    Ala.    354,    31    S.    464.     Pre- 
sumed recorded  mortgage  acknowledged. 
In  re  Pirie,  133  App.  Div.  431,  117  N. 
Y.  S.   753. 

Exception  made  if  officer  is  real 
grantee  in  deed  and  fraud  is  charged; 
presumption  is  dormant  until  rightful- 
ness of  transaction  shown.  Albright  f. 
Stevenson,  227  Mo.  333,  126  S.  W. 
1027. 

191-16  Lucas  v.  Bovd,  156  Ala.  427, 
47  S.  209;  Beaty  v.  Sears,  132  Ga.  516, 
64  S.  E.  321. 

193-22     Due  acknowledgment  may  be 
show7i   bv   parol.      Williams   f.    Butter- 
field,  214  Mo.  412,   114  S.  W.  13. 
193-23     Character  of  officer  who  took 
acknowledgment  not  a  subject  for  evi- 
dence   on    issue    of    forgery.      West    v. 
Co.,  136   Fed.  343,  69   C.   C.  A.   169. 
194-26     It    may    be    shown    acknowl- 
edgment was  taken  in   state  in  which 
officer    resided,    though    venue    laid    in 
another  state.     Eogers  v.  Pell,  47  App. 
Div.    240,    62   N.   Y.   S.   92. 
193-29     Mosier   v.   Momsen,   13  Okla. 
41,   74  P.   905. 

196-31  If  the  names  of  two  grant- 
ors are  used  in  body  of  deed  and  ac- 
knowledgment uses  the  word  "he,"  it 
cannot  be  shown  by  parol  that  both 
acknowledge  its  execution.  Hughes  v. 
Wright  (Tex.  Civ.),  97  S.  W.  525. 
If  certificate  fails  to  express  fact  that 
execution  of  instrument  was  acknowl- 
edged, defect  cannot  be  cured  by  parol. 
Lalakea  r.  Co.,  15  Haw.  570;  Solt  v. 
Anderson,  71  Neb.  826,  99  X.  W.  67S. 
197-33  If  there  are  two  certificates 
of  same  date  concerning  same  matter, 
any  indefiniteness  in  one  may  be  aiiled 
by    explicit    statement    in    the    other. 


Rogers  v.  Pell,  47  App.  Div.  240,  62  X. 
Y.  S.   92. 

197-34  Officer  who  took  acknowl- 
edgment  may  testify  to  fact,  though  he 
was  agent  of  grantor,  or  acknowledg- 
ment was  defective  for  other  reasons. 
Linton  v.  Ins.  Co.,  104  Fed.  584,  44  C. 
C.  A.  54;  First  Xat.  Bk.  v.  Glenn,  10 
Ida.  224,  77  P.  623;  Brooks  v.  Hunt, 
26  Ky.  L.  R.  608,  82  S.  W.  296;  Inter- 
state B.  Assn.  V.  Goforth,  94  Tex.  259, 
59  S.  W.  871;  Cassidy  v.  Co.,  27  Tex, 
Civ.  211,  64  S.  W.  1023. 
Execution. — Prima  facie  effect  of  cer- 
tificate as  to  execution  and  delivery 
may  be  fortified  by  i)arol.  Burk  v. 
Pence,  206  Mo.  315,  104  S.  W.  23. 
197-35  Eussell  v.  Holman,  156  Ala. 
432,  47  S.  205;  Currier  V.  Clark,  145 
la.  613,  124  X.  W.  622;  Swett  i".  Large, 
122  la.  267,  97  N.  W.  1104;  Metro- 
politan L.  Co.  V.  McColeman,  140  Mich. 
333,  103  X.  W.  809;  Benedict  v.  Jones, 
129  X.  C.  470,  40  S.  E.  221;  Ronner 
v.  Weleker,  99  Tenn.  623,  42  S.  W. 
439;  Adams  v.  Smith,  11  Wyo.  200,  70 
P.  1043. 

The  certificate  should  not  be  over- 
thrown upon  evidence  of  a  doubtful 
nature,  such  as  the  unsupported  testi- 
mony of  interested  witnesses,  nor  upon 
a  bare  preponderance,  but  only  upon 
proof  so  clear  and  convincing  as  to 
amount  to  a  moral  certainty.  Duncan 
i.  Duncan,  203  111.  461,  67  X.  E.  763; 
Ross  V.  Harney,  139  111.  App.  513; 
Elliott  V.  Sheppard,  179  Mo.  382,  78 
S.  W.  627;  Banking  House  v.  Stewart, 
70  Xeb.  815,  98  X.  W.  34;  Davis  v. 
Kelly,  62  Xeb.  642,  87  X.  W.  347;  Al- 
bany Co.  Bk.  f.  MeCarty,  149  X.  Y. 
71,  43  X.  E.  427;  Bennett  v.  Edgar,  46 
Misc.  231,  93  X.  Y.  S.  203.  See  infra, 
202-41,    206-54. 

198-36  Babbitt  v.  Bk.,  50  Colo.  258, 
108  P.  1003;  Hilsmeyer  v.  Blake,  34 
Okla.  477,  125  P. '1129. 
198-37  Aultman-T.  Co.  t*.  Frasure, 
95  Kv.  429,  26  S.  W.  5;  Gustine  v. 
Westenberger,  224  Pa.  455,  73  A.  913. 
198-38  Freeman  v.  Blount,  172  Ala. 
655,  55  S.  293;  Orendorff  v.  Suit,  167 
Ala.  563,  52  S.  744;  Langenbeck  t". 
Louis,  140  Cal.  406,  73  P.  1086;  Ford 
r.  Ford,  27  App.  Cas.  (D.  C.)  401; 
Kosturska  r.  Bartkiewicz,  241  111.  604, 
89  X.  E.  657  (grantor's  unsupported 
testimony  insufficient) ;  ^lahan  v. 
Schroeder,  142  111.  App.  538;  Johnston 
r.  Linder  (la.),  143  X.  W.  410;  Davis 
r.   Kelly,   62   Xeb.   642,   87   X.  W.  347; 


37 


Vol.  1 


^1  r  A'AV)  WL  E  nCMEX  TSi 


^roGuiro  v.  Wilson,  5  Xcb.  (rnof.) 
.")10,  99  N.  W.  244;  Banking  llouso  r. 
t^tcnvart,  70  Neb.  815,  98  N.  W.  34; 
llallohan  r.  Rempe,  120  N.  Y.  S.  901; 
IJonedict  r.  Jones,  129  N.  C.  470,  40 
S.  E.  221 ;  Western  L.  &  S.  Co.  v.  Wais- 
iiKin.  32  Wash.  044,  73  P.  703. 
Quantum  of  proof. — The  proof  must  ho 
of  the  clearest,  strongest  and  most 
convincing  character,  and  come  from 
disinterested  witnesses.  Gritten  r. 
Dickerson,  202  111.  372,  66  N.  E.  1090; 
Dirkorson  r.  Oritten,  103  111.  App.  351. 
It  must  be  clear,  convincing  and  satis- 
factory. Goulet  v.  Dubreuille,  84 
Minn."  72,  8G  N.  W.  779;  Patnode  v. 
Desdienes,  15  N.  D.  100,  106  N.  W. 
573;  Feagles  r.  Tanner,  20  Ohio  C.  C. 
f^6  (excluding  every  reasonable  doubt); 
Adams  r.  Smith,  11  Wyo.  200,  70  1*. 
1043.  Unsu]iported  testimony  of  in- 
terested witness  will  not  usually  over- 
come presumption  in  favor  of  certifi- 
cate. McCardia  i\  Billings,  10  N.  D. 
373,  87  N.  W.  1008,  88  Am.  St.  729; 
Adams  v.  Smith,  supra.  Clear  and  con- 
vincing bevond  a  reasonable  doubt. 
Hill  V.  Coai  Land  Co.,  70  W.  Va.  221, 
73  S.  E.  718.  Less  convincing  proof 
will  sutlice  to  prove  forgery  where  a 
recorded  copy  is  introduced  instead  of 
the  original  deed.  Vesey  v.  Solberg,  27 
S.  D.  618,  132  N.  W.  254. 
199-39  liong  v.  Branham,  30  Ky.  L. 
R.  5r)2,  99  S.  W.  271;  Ronner  V.  Welck- 
(T.  99  Tenn.  623,  42  S.  W.  439. 
202-41  Bouvier-Iaeger  Coal  Land 
Co.  r.  Syiiher.  186  Fed.  644;  Alford  r. 
Poe,  156  Ala.  438,  47  S.  230;  Meyer  v. 
Gossett,  38  Ark.  377;  LeMesnager  r. 
Hamilton,  101  Cal.  532,  35  P.  1054; 
Borland  i.  Walrath,  33  la.  130;  Peo- 
ple's G.  Co.  V.  Fletcher,  81  Kan.  76, 
105  P.  34  (parties  who  deny  execution 
may  imi)cach  certificate  by  their  tes- 
timony); Nicholson  r.  Snyder,  97  Md. 
415,  55  A.  484;  Benedict  v.  Jones,  129 
N.  C.  470,  40  S.  E.  221;  Pickens  r. 
Kniselv,  29  W.  Va.  1,  11  S.  E.  932,  6 
Am.   St.  622. 

Where  wife  acknowledged  deed  through 
telephone,  and  it  was  delivered,  with 
apparently  proper  acknowledgment  to 
grantee,  who  had  no  notice  of  manner 
in  which  acknowledgment  made,  cer- 
tificate was  conclusive.  Banning  f. 
Banning,  80  Cal.  271,  22  P.  210,  13  Am. 
St.    156. 

2(»2-42  First  Xat.  Bk.  r.  Glenn,  10 
Ida.  224,  77  P.  623;  Nicholson  v.  Sny- 
der, 97  Md.  415,  55  A.  484. 


2<).'{-43  Heaton  r.  Bk.,  59  Kan.  281, 
52  V.  S76;  Partridge  r.  Partridge,  220 
Mo.  321,  119  S.  W.  415  (to  show  mis- 
take in  descrijition) ;  Konner  r.  Welck- 
er,  99  Tenn.  623,  42  S.  W.  439;  Winu 
r.  It/el,  125  Wis.  19,  103  N.  W.  220. 
In  absence  of  a  satisfactory  explana- 
tion by  olliccr,  showing  that  certificate, 
tlirough  mistake,  was  honestly  made, 
his  testimony  impeaching  it  is  en- 
titled to  but  little  weight.  Winn  v. 
It/.el,  125  Wis.  19,  103  N.  W.  220. 
2()3-44  Huston  r.  Smith,  24S  HI.  396, 
94  N.  E.  63;  Drew  r.  Bouffleur,  69 
Wash.  610,  125  P.  947;  Hill  v.  Coal 
Land  Co.,  70  W.  Va.  221,  73  S.  E. 
7  IS. 

Grantor's  testimony  must  be  supported 
by  conclusive  ]>roof  wliich  excludes 
all  reasonable  doubts.  Bowes  Inv.  Co. 
r.  Steinlauf,  174  111.  App.  581. 
203-45  Lack  of  jurisdiction  may  be 
shown  bv  parol.  Eusscll  v.  Holman, 
156  Ala.'  432,  47  S.  205. 
2()4-46  Wife  cannot  impeach  certifi- 
cate in  collateral  action  because  hus- 
band present  when  she  executed  con- 
veyance or  acknowledgment  was  taken 
in  a  different  county  from  that  stated. 
Ilarpending    i'.    Wylie,    14    Bush    (Ky.) 

sso. 

204-48     Tinkham     v.     Wright     (Tex. 
Civ.  A])p.),   163  S.  W.  615. 
204-50     Adams    r.    Smith,    11     Wyo. 
200,    70   P.   1043. 

205-51  Examination  of  wife. — If 
the  certificate  is  silent  as  to  examina- 
tion of  a  married  woman  it  may  be 
shown  such  examination  was  not  had. 
Adams  r.  Smith,  11  Wvo.  200,  70  P. 
1043. 

Under  a  Texas  statute  a  defective  ac- 
knowledgment by  a  wife  may  be  aided 
by  parol  proof  showing  she  did  in 
fact  pro]>erly  acknowledge  it;  such 
proof  may  be  made  to  sujiport  a  jdea 
of  the  statute,  but  not  to  show  title. 
Veeder  r.  Gilmer,  47  Tex.  Civ.  464, 
105  S.  W.  331  (Tex.  Civ.),  120  S.  W. 
584. 

205-52  Tf  a  deed  is  lost  fact  officer 
explained  it  to  the  wife  and  took  her 
acknowledgment  may  bo  shown  by  cir- 
cumstantial evidence.  Simpson  v.  Ed- 
ens,  14  Tex.  Civ.  235,  38  S.  W.  474; 
Daniels  r.  Creekmore,  7  Tex.  Civ.  573, 
27  S.  W.  148.  After  lapse  of  a  long 
period  proof  need  not  go  to  details 
of  execution  of  the  deed.  Texas  L.  & 
C.  Co.  v.  Walker,  47  Tex.  Civ.  543,  105 
S.   W.    545. 
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206-53  Mather  v.  Jarel,  33  Fed.  366; 
Western  L.  &  S.  Co.  v.  Waisman,  32 
Wash.  644,  73  P.  703.  See  Alford  v. 
Doe,  156  Ala.  438,  47  S.  230;  Gribben 
V.  Clement,  141  la.  144,  119  N.  W. 
596. 

Parol  evidence  is  inadmissible  to  im- 
peach in  the  absence  of  fraud  or  du- 
ress. Parrish  v.  Eussell,  172  Ala.  1, 
55    S.    140. 

206-54  People's  G.  Co.  v.  Fletcher, 
81  Kan.  76,  105  P.  34. 
Acknowledgment  as  wife  may  show 
she  Avas  not  wife.  Dunn  V.  Taylor 
(Tex.  Civ.),  143  S.  W.  311. 
Husband's  testimony  is  competent  to 
show  wife  not  examined  and  did  not 
acknowledge  execution  of  deed.  Chat- 
tanooga Assn.  t".  Vaught,  143  Ala.  389, 
39   S.   215. 

Insufficiency  of  testimony. — The  hus- 
band's testimony,  based  only  on  his 
recollection  his  wife  was  not  present 
when  he  signed  the  deed,  and  that  of 
two  interested  witnesses  that  signature 
did  not  resemble  her  writing,  is  not 
sufficient  to  overcome  notary's  cer- 
tificate. Sassenberg  r.  Huseman,  182 
111.  341,  55  N.  E.  346;  Gritten  v.  Dick- 
erson,  202  111.  372,  66  N.  E.  1090. 
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Presumption  as  to  boundary,  209-3; 
Hide  as  to  notice  of  excavation  applic- 
able to  municipalities,  210-7;  Presump- 
tion that  consequences  of  excavating 
were  foreseen,  212-15;  Competency  of 
evidence  to  show  malice  in  erecting  struc- 
ture, 212-15;  Proof  of  damage,  212-15; 
Proof  of  intent  as  to  depth  of  excava- 
tion, 213-18;  Evidence  of  damage  to 
party  wall,  215-27;  Evidence  of  special 
damage,  215-27;  Evidence  in  action  for 
contribution  for  building  party  wall, 
218-40. 

For  matters  of  procedure,  sec  1  Stand- 
ard Proc,   316-334. 

209-2  For  a  statement  of  the  extent 
of  the  right,  and  a  treatment  of  the 
injured  party's  right  of  action  and  of 
his  pleadings,  see  1  Standard  Proc, 
318-322. 

209-3  It  is  presumed  a  party  wall 
located  by  agreement  is  on  boundary 
line,  and  presumption  is  strengtiiened 
after  its  location  has  been  settled  by 
litigation.  Capital  City  Inv.  Co.  v. 
Burnham,  143  Ta.  134,  121  N.  W.  708. 
Silence  of  owner  of  adjoining  property 


when  wall  erected  raises  presumption 
it  was  on  correct  line.  Webster  v. 
Temple,  141  la.  325,  117  X.  W.  665. 
Every  wall  of  separation  between  build- 
ings is  presumed  to  be  a  common  or 
partv  wall,  if  contrary  not  shown. 
Bellenot  v.  Laube,  104  Va.  842,  53 
S.  E.  698. 

209-4  Lexington  etc.  E.  Co.  v.  Bak- 
er, 156  Ky.  431,  161  S.  W.  228;  Cooper 
V.  Supply  Co.,  231  Pa.  557,  80  A.  1047. 
But  see  Stancourt  Laundry  Co.  r.  La- 
mura,  147  X.  Y.  S.  895. 
New. — Burden  of  proving  license  from 
former  owner  of  plaintiff's  land  is  on 
defendant.  Milton  v.  Puffer,  207  Mass. 
416,   93   X.  E.   G34. 

Negligence  need  not  be  shown  under 
building  code  of  Xew  York  City.  Post 
r.  Kerwin,  133  App.  Div.  404,  117  N.  Y. 
S.  761.  It  is  not  presumed  from  in- 
fliction of  damage.  Serio  v.  Murjjhy, 
99  Md.  545,  58  A.  435. 
Burden  is  on  party  alleging  prescrip- 
tive right  to  lateral  su]>i)ort  for  land 
improved  with  buildings.  Ceffarelli  V. 
Landino,  82  Conn.  126,  72  A.  564. 
210-6  Elston  v.  McGlauflin  (Wash.), 
140  P.  396. 

210-7  Rule  as  to  notice  of  excava- 
tion applicable  to  municipalities.  Gerst 
r.  St.  Louis,  185  Mo.  191,  84  S.  W. 
34;  Stearns 'r.  Eichmond,  88  Ya.  992, 
14  S.  E.  847,  29  Am.  St.  578. 
210-8  Serio  v.  Murphy,  99  Md.  545, 
58  A.  435;  Carpenter  v.  Co.,  103  Mo. 
App.  480,  77  S.  W.  1004. 
State  of  weather  when  excavation  made 
is  relevant.  Walker  v.  Strosnider,  67 
W.  Ya.  39,  67  S.  E.  1087. 
211-9  Carpenter  v.  Co.,  103  Mo.  App. 
480,  77  S.  W.  1004;  Hannicker  r.  Lep- 
per,  20  S.  D.  371,  107  X.  W.  202,  6 
L.  E.  A.  (X.  S.)  243;  Walker  r.  Stro- 
snider, 67  W.  Ya.  39,  67  S.  E.  10S7. 
Leaving  excavation  without  founda- 
tion walls.  Hannicker  r.  Lepper,  20 
S.  D.  371,  107  X.  W.  202,  6  L.  E.  A. 
(X.  S.)  243;  Garvy  v.  Coughlan,  92  111. 
Ai>]i.  582. 

Negligence  immaterial  when  land  in 
natural  condition.  Schmoe  v.  Cotton, 
167  Ind.  364,  79  X.  E.  184;  Farnandis 
r.  E.  Co.,  41  Wash.  4S6,  84  P.  18. 
In  condemnation  proceedings  negli- 
gence is  immaterial  whore  lateral  sup- 
port is  removed  and  there  is  liability 
for  damage  to  ]irojiertv  not  taken.  Fyfe 
r.  Turtle  Creek,  22  *  Pa.  Super.  292; 
Farnandis  r.  R.  Co.,  41  Wash.  48C,  84 
P.    18. 
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211-10  Zilka  r.  Graham  (Ida.),  HI 
1'.  G39;  Flauagau  r.  Levinc,  142  Mo. 
Api>.  242,  125  S.  W.  1172.  Seo  Walker 
V.   Strosiiider,  67  W.  Ya.   39,   G7   S.   E. 

10S7. 

Change  to  other  method  of  exeavatioa 
without  notice.  Cooper  v.  Concrete  C. 
&  S.  Co..  r)3  Pa.  Super.  141. 
212-15  It  is  presumed  consoquonces 
of  loaviuf;  ojien  ex(a\ation  ad.joiiiiiijj; 
building  were  foreseen;  proof  tliat  it 
was  so  left  wilfully  or  maliciously  is 
not  necessary.  Garvy  r.  Coughlan,  92 
111.  A  pp.  ^S2. 

Evidence  to  show  malice  in  erecting 
structure.— I'uder  a  statute  providiii;,' 
that  the  ere^-tion  of  any  structure  on 
one's  own  land,  which  impairs  the 
A-alue  of  adjacent  land,  shall  create  a 
liability  to  pay  the  damage  thus  caused, 
when  the  structure  is  maliciously 
erected  and  with  intent  thereby  to  in- 
jure adjacent  owner,  proof  that  value 
of  adjacent  land  is  impaired  by  the 
structure,  that  it  serves  and  wag  not 
erected  to  serve  any  purpose  in  the 
use  and  enjoyment  of  plaintiff's  land, 
and  that  it  is  of  a  description,  loca- 
tion and  surroundings  indicative  of  a 
controlling  purjiose  to  injure  ])laintiff, 
sufiiiiently  shows  that  it  was  mali- 
ciously erected  within  the  statute. 
Whitlock  r.  Uhlo,  75  Conn.  423,  53  A. 
891. 

Proof  of  damage. — Condition  of  land 
may  be  shown  by  a  map  after  re- 
moval of  support;  extent  of  the  dam- 
age may  be  shown  by  opinions  of 
witnesses  based  on  market  value  of 
property.  Ruppcrt  r.  E.  Co.,  25  Pa. 
Super.  613. 

213-17  Failure  to  give  notice  is  not 
excused  bci-ause  ailjoining  owner  knew 
of  proposed  excavation,  but  did  not 
know  it  was  to  extend  below  founda- 
tion of  his  building.  Davis  v.  Sum- 
merfield,  131  N'.  C.  352,  42  S.  E.  818. 
Actual  knowledge  precludes  recovery 
for  J  personal  injury.  Pullan  v.  Stall- 
juau.  70  X.  J.  L.  10,  56  A.  116. 
213-18  Intent  to  excavate  more 
than  a  certain  depth  may  be  shown  by 
evidence  that  excavator  applied  to  ad- 
joining landowner  for  license  to  enter 
upon  his  premises,  as  required  by  mu- 
nicipal building  code.  Blanchard  r. 
Savarese,  97  App.  Div.  58,  89  N.  Y.  S. 
664. 

213-20  A  contract  between  defend- 
ant   and    one    who    was    doing    the    ex- 


cavating is  not  admissible.  Kopp  v. 
R.  Co.,  41  Minn.  310,  43  N.  W.  73. 
214-23  Brent  v.  Baldwin,  160  Ala. 
635,  49  S.  343;  Bissell  r.  Ford,  176 
Mich.  64,  141  X.  W.  860. 
214-24  Opinions  as  to  cause  of  fall 
of  building,  admissible.  Walker  r. 
Strosnider,  67  W.  Ya.  39,  67  S.  E. 
10S7. 

215-27  Evidence  as  to  the  cost  of 
a  retaining  wall  may  bo  received  to 
show  damage  done,  and  also  evidence 
as  to  value  of  lot  before  and  after 
excavation  and  resulting  injury.  Kopp 
r.  R.  Co.,  41  Minn.  310,  43  N.  W.  73. 
Qualified  witnesses  may  give  opinions 
of  such  value.  Schmoe  v.  Cotton,  167 
Ind.  364,  79  K  E.  184.  It  is  compe- 
tent to  show  use  to  which  affected  land 
put.  Farnandis  r.  R.  Co.,  41  Wash. 
480,  84  P.  18.  Evidence  of  the  cost 
of  reconstructing  a  retaining  wall 
must  bo  limited  to  conditions  exist- 
ing when  it  fell.  Jones  i\  Greenfield, 
25  Pa.  Super.   315. 

Evidence  of  special  damage. — Where 
there  has  been  inijiroper  interference 
with  a  party  wall  plaintiff  may  give 
evidence  of  special  damage  sustained 
to  his  stock  by  dust  and  dirt,  neces- 
sitating its  removal  and  creating  loss 
by  deterioration,  and  show  that,  by 
other  means,  the  use  of  his  building 
was  interfered  with.  Swisher  v.  Sipps, 
19  Pa.   Super.  43. 

216-31  Transp.  Co.  v.  Chicago,  99 
U.  S.  035;  Mocllering  r.  Evans,  121 
Ind.  195,  22  N.  E.  989,  6  L.  R.  A.  449; 
Gilmore  r.  Driscoll,  122  Mass.  199;  Ma- 
tulvs  V.  Co.,  201  Pa.  70,  50  A.  823; 
Fyfe  V.  Turtle  Creek,  22  Pa.  Super. 
292.  See  Gillies  v.  Eckerson,  97  App. 
Div.  153,  89  N.  Y.  S.  609. 
Increase  in  lateral  pressure  must  be 
sliowu  though  buildings  on  land.  Riley 
V.  Co.,  110  App.  Div.  787,  97  N.  Y.  S. 
283. 

217-35  Riley  f.  Co.,  110  App.  Div. 
7S7,  97  X.  Y.  S.  283.  Parol  proof  is 
com])etent  to  show  consent  was  given 
as  ])art  of  consideration  for  convey- 
ance of  land  affected.  Payne  v.  Moore, 
31  Ind.  App.  360,  66  X.  E.  483,  67  N. 
E.    1005. 

217-37  Consent  to  removal  of  a  roof 
in  order  that  a  party  wall  might  bo 
raised  bars  right  to  recover  for  dam- 
age to  building,  in  absence  of  neg- 
ligence. Riiff  r.  Garvey,  74  Xeb.  522, 
104   X.   W.    1143. 
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218-39     Griffin    v.    Sansom,    31    Tex. 

Civ.  560,  72  S.  W.  864. 

218-40     See  Brioht  v.  Bacon,  131  Ky. 

848,  116  S.  W.  268. 
The  contract  made  for  building  a  wall 
is  evidence  in  action  for  contribution. 
If  parties  stijiulated  that  exjiense  shall 
be  fixed  by  a  designated  person  the 
party  attacking  his  estimate  has  bur- 
den of  proof.  Watkins  v.  Glas,  5  Cal. 
App.   68,   S9   P.   840. 

Plans  for  buildings,  admissible  to  show 
which  party  was  to  build  wall.  Ida 
Grove  City  v.  Co.,  146  la.  690,  125  N. 
W.    S66. 

No  presumption  owner  of  adjacent  lot 
who  used  ]>arty  wall  paid  his  propor- 
tion of  price  to  purchaser's  vendor. 
Sandberg  c.  Eowland,  51  Wash.  7,  97 
P.    1087. 
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Breach  of  charter — mitigation  of  dam- 
ages, 252-41;  Collision  of  anchored  ves- 
sels, 261-31;  Presumption  as  to  signal, 
265-69;  How  seaworthiness  determined, 
267-95;  Breaking  of  refrigerating  ap- 
paratus, 267-9;  Failure  to  produce  tes- 
timony, 267-9;  Customs  and  usages  as 
affecting  stoivage,  268-18;  Evidence  to 
slioiv  deficiency  of  freight,  272-40;  Lia- 
hility  for  supplies,  334-14;  Effect  tf  ex- 
periments, 338-39;  Cost  of  repairs,  338- 
39. 

For  a  full  historical  and  technical 
treatment  of  admiralty  courts  and  jur- 
isdiction, see  1  Standard  Proc,  350- 
407. 

227-1  For  an  exhaustive  treatment 
of  admiralty  procedure,  see  1  Standard 
Proc,  408-580. 

228-15  Except  as  it  has  been  adop- 
ted by  statute  the  general  maritime 
law  is  not  the  law  of  the  United  States. 
The  Sacramento,  131  Fed.  373. 
229-21  As  between  parties  or  ships 
of  different  nationalities  cases  arising 
on  the  high  seas,  not  within  jurisdic- 
tion of  any  nation,  will  be  determined 
bv  law  of  forum.  Pouppirt  i".  Co.,  122 
Fed.   983. 

230-28  Hearsay  testimony  not  given 
probative  force,  although  it  was  first 
objected  to  when  exceptions  filed  to 
report  of  commissioner.  The  Anson 
M.  Bangs,  129  Fed.  103,  63  C.  C.  A. 
605. 

244-57     Palmer  v.  Co.,  154  Fed.  683. 
244-59     Barber     v.     Lockwood,     134 
Fed.   9S5. 
Technical    inaccuracies,    exeejit    under 


peremptory  circumstances,  not  regard- 
ed. The  Metamora,  144  Fed.  936,  75 
C.   C.   A.   576. 

Pleading  and  proof. — If  the  facts  are 
set  out  and  pleadings  meet  actual  is- 
sues it  is  immaterial  that  breach  of  a 
charter  which  was  not  binding  is 
counted  upon.  Keyser  v.  Jurvelius,  122 
Fed.  218,  58  C.  C.  A.  664.  It  is  too 
late  to  secure  consideration  of  other 
grounds  of  fault  than  those  alleged  in 
a  collision  case  after  it  has  been  heard 
on  other  issues.  The  Werdenfels,  150 
Fed.  400. 

245  As  to  amendments  generally,  see 
1  Standard  Pkoc,  471,  et  seq. 
245-65  If  the  essential  facts  are  al- 
leged the  failure  to  interpret  them 
properly  or  to  give  the  scientific  reason 
for  their  result  will  not  be  regarded 
as  a  material  variance.  Kelley  Isl. 
L.  &  T.  Co.  V.  Cleveland,  144  Fed. 
207. 

245-69  Amendment  is  proper  to  cor- 
rect the  estimate  of  value  stated  if  it 
does  not  involve  introduction  of  new 
facts  or  change  cause  of  action  (The 
Minnetonka,  146  Fed.  509,  77  C.  C.  A. 
217);  and  to  set  up  a  claim  for  loss 
because  of  cancellation  of  charter  par- 
ty under  which  ship  was  proceeding 
when  stranded.  Harrison  v.  Hughes, 
119  Fed.  997.  A  libel  against  a  ves- 
sel and  its  owner  may  be  amended  so 
as  to  make  proceeding  one  in  rem. 
The  San  Rafael,  141  Fed.  270,  72  G. 
C.  A.  388.  Allegation  of  negligence 
may  be  made  specific  as  to  details. 
The  Saranac,  132  Fed.  936.  Amend- 
ments may  be  made  at  any  stage  of  the 
trial.  Palmer  v.  Co.,  154  Fed.  683; 
Kelley  Isl.  L.  &  T.  Co.  v.  Cleveland, 
supra;  La  Bourgogne,  144  Fed.  781,  75 
C.   C.   A.   647. 

246-75  Amendment  converting  ac- 
tion from  a  proceeding  in  rem  to  one 
in  personam  not  allowed  in  absence  of 
a  general  appearance  or  service  of  a 
monition.  The  Lowlands,  147  Fed.  986. 
247-83  A  new  defense  cannot  be  set 
up  by  amendment  after  evidence  is  all 
in,  facts  sought  to  be  pleaded  having 
been  known  to  party  when  he  an- 
swered (Brennan  r.  Hagan,  147  Fed. 
290) ;  nor  can  a  special  defense  be  set 
up  after  its  merits  have  been  thrice 
])assed  iipon  and  case  remanded  for 
trial  on  another  issue.  Burrill  r.  Cross- 
man,  m    Fed.  192. 

247-90  Verified  pleadings  may  dis- 
credit   testimony    of   party   responsible 
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for  them,  and  will  be  consiilerod  in 
ascertaining:  facts  iu  a  collision  case. 
The  Kichnioua,  143  Fed.  996. 
248-99  If  a  libel  states  a  cayso  of 
action  and  issue  is  raised  thereon,  it 
is  not  proper,  under  admiralty  rule 
fifty-one,  to  grant  a  summary  motion 
on  the  ]deadin<rs  to  vacate  an  attach- 
ment because  there  is  no  replication. 
The  Celtic  Monarch,  13S  Fed.  711,  71 
C.   C.  A.  127. 

249-3  Answer  admitting  an  allega- 
tion in  a  libel  suit  does  not  preclude 
libelant  from  jtroving  fact  was  other- 
wise, admission  not  being  sustained  by 
evidence.  The  Volunteer,  149  Fed.  723, 
79   C.   C.   A.   429. 

249-6  Bock  v.  Co.,  124  Fed.  711.  See 
1  Standard  Proc,  -iCw,  ct  seq. 
Interrogatories  may  be  attached  to  a 
libel  against  a  corporation  for  answer 
by  ollicer  thereof  who  is  named;  they 
may  not  only  call  for  information  as 
to  his  jiersonal  knowledge  but  for  an- 
swers according  to  his  information — 
that  received  in  his  official  capacity. 
Bock  r.  Co.,  124  Fed.  711. 
A  verification  which  contains  all  that 
is  essential  will  be  sustained  though 
not  strictlv  in  the  usual  form.  In  re 
Knickerbocker  S.  Co.,  139  Fed.  713. 
Unanswered  interrogatories.  —  Judg- 
ment sliould  not  be  given  plaintiff  on 
the  ]>leadings  if  they  raise  an  issue 
and  interrogatories  in  answer  are  not 
responded  to.  The  Oregon,  116  Fed. 
4S2,  53  C.  C.  A.  650. 
Refusal  to  answer. — A  party  may  re- 
fuse to  answer  interrogatories  which 
Avill  expose  him  to  punishment  or  for- 
feiture; but  his  objection  must  be  ex- 
7>licit.  In  re  Knickerboclier  S.  Co.,  139 
Ivod.   713. 

249-S  Answers  as  evidence  for  both 
parties.  See  discussion  in  Bock  v.  Co., 
124    Fed.    711. 

252-41  A  charterer  who  has  broken 
his  contract  must  show  vessel  could, 
with  reasonable  diligence,  have  re- 
duced or  prevented  damage  sustained 
therebv.  Cornwall  v.  Moore,  132  Fed. 
S6«;. 

236-86  Ely  i\  Murrav  &  T.  Co.,  200 
Fed.  36«!,  118  C.  C.  A.  520;  The  Wyan- 
dotte. 145  Fed.  321.  75  C.  C.  A.  117. 
The  general  presumption  in  favor  of 
the  master's  authority  prevails  though 
vessel  chartered,  whether  this  was 
known  to  persons  who  furnished  sup- 
plies or  not.  The  Surprise,  129  Fed. 
873,  64  C.  C.  A.  309.     But  if  supplies 


are    furnished    charterer    at    his    resi- 
dence, it  is  i>resumed  credit  was  given 
iiim.      The    Valencia,    165    U.    S.    264; 
Alaska,    etc.    Co.    r.    Chamberlain,    116 
Fed.   600,  54  C.  C.  A.  56;  The  Wm.  P. 
Donnelly,  156  Fed.  302. 
Evidence  to   rebut   presumption. — Suth 
j>resuniiition    ina_\'    be    iclmttcd    only    l)y 
proof  that  credit  was  in  fact  given  the 
vessel.     But  in  order  to  establish   that 
fact  it  is  necessary  to  show  such   was 
the   intention   of   both   parties.     Cuddy 
r.   Clement,   115   Fed.   301,  53   C.  C.   A. 
94.     It  is  not  sufficient  to  show  vendor 
so  understood,  or  that  ho  charged  sup- 
])lies    to    vessel,    and    so    entered    them 
uj^on    his    books.      The    Kalorama,    10 
Wall.    (U.   S.)    204;    The  James  Guy,   1 
Ben.  112,   13  Fed.  Cas.  No.   7,195;   The 
Union    I<]xpress,    1    Bro.    Adm.    537,    24 
Fed.    Cas.    14,364;    Ste}>henson    r.    The 
Francis,  21  Fed.  715;  The  St.  John,  74 
Fed.  842,  21  C.  C.  A.  141;   The  Colum- 
bus,  67  Fed.  553,  14  C.  C.  A.  522.     It 
is  not  necessary  that  intent  so  to  bind 
vessel  be  expressed  in  words  or  in  the 
form    of    an    agreement.      It    may    be 
established    b.v   proof   of   circumstances 
from  which  it  may  be  deduced,  but  it 
is  essential  the  evidence  shows  a  pur- 
pose on  ])art  of  seller  to  sell  on  credit 
of  vessel,  and  on  part  of  ]Hxrchaser  to 
pledge  her.     Alaska,   etc.   Co.   v.  Cham- 
berlain, 116  Fed.  600,  54  C.  C.  A.  56. 
356-87     Elv  V.  Murray  &  T.  Co.,  200 
Fed.   36"^,   lis  C.  C.  A.  520. 
257     Collision.— See    the    title     "Col- 
lision,"  5  Standard  Proc. 
257-94     They  who  set  up  defense  to 
a   bottomry    bond    that    supplies   might 
have  been  obtained  on  personal  credit 
of    owners    have    burden    of    showing 
they   had   credit   or   funds  at   the   port 
where    master    obtained    supplies.      The 
Wyandotte,  145   Fed.   321,  75  C.  C.  A. 
117. 

257-1  The  Winnie,  149  Fed.  725,  79 
C.  C.  A.  431;  The  Echo,  131  Fed.  622; 
The  Gertrude,  118  Fed.  130,  55  C.  C. 
A.  80;  Chicago  T.  Co.  v.  Campbell,  110 
TIL  App.  366. 

258-2  The  Tarpon,  132  Fed.  277. 
258-3  The  Europe,  175  Fed.  596; 
The  Sicilian  Prince,  128  Fed.  133;  The 
Elizabeth,  114  Fed.  757;  The  Wm.  Chis- 
holm,  153  Fed.  704,  82  C.  C.  A.  562; 
Pouppirt  v.  Co.,  122  Fed.  983;  South- 
ern R.  Co.  V.  U.  S.,  45  Ct.  CI.  (TT.  S.) 
322. 

2"58-4  Wilder 's  S.  S.  Co.  r.  Low,  112 
Fed.  161,  50  C.  C.  A.  473. 
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If  the  evidence  is  hopelessly  conflict- 
ing as  to  the  fault  for  a  collision  and 
there  is  no  doubt  of  the  incompetency 
of  a  helmsman  on  one  of  the  vessels, 
the  fault  will  be  attributed  to  her. 
The  Senator  Sullivan,  117  Fed.  176. 
258-5  The  Eagle  Wing,  135  Fed.  826. 
See  The  Gertrude,  118  Fed.  130,  55  C. 
C.  A.  80,  for  evidence  which,  failed  to 
show  contributory  negligence  because 
schooner  not  properly  manned. 
358-9  Eich  v.  Co.,  117  Fed.  751;  The 
Fontana,  119  Fed.  853,  56  C.  C.  A.  365; 
The  Genesta,  125  Ted.  423;  The  Wal- 
lace B.  Flint,  125  Fed.  426;  The  Um- 
bria,  153  Fed.  851,  83  C.  C.  A.  33;  The 
H.  B.  Rawson^  152  Fed.  1001;  The 
Wilkesbarre,  151  Fed.  501;  Carter  v.  R. 
Co.,  151  Fed.  531;  The  John  Bossert, 
148  Fed.  903;  The  Metamora,  144  Fed. 
936,  75  C.  C.  A.  576;  New  York,  etc. 
Co.  V.  R.  Co.,  143  Fed.  991;  The  City 
of  Portsmouth,  143  Fed.  856,  74  C. 
C.  A.  608;  Brigham  v.  Luckenbach,  140 
Fed.  322;  The  Dauntless,  121  Fed.  420, 
129  Fed.  715,  64  C.  C.  A.  243;  The 
J.  C.  Ames,  121  Fed.  918;  The  Gadsby, 
120  Fed.  851;  Wilder 's  S,  S.  Co.  v. 
Low,  112  Fed.  161,  50  C.  C.  A.  473; 
The  Arthur  M.  Palmer,  115  Fed.  417; 
The  Captain  Sam,  115  Fed.  1000. 
Proper  lookouts  are  persons  other  than 
officers  of  the  deck  or  helmsman.  The 
Echo,  131  Fed.  622;  Wilder 's  S.  S.  Co. 
V.  Low,  112  Fed.  161,  50  0.  C.  A.  473. 
No  lookout. — Where  a  ship  navigating 
a  narrow  channel  has  no  proper  look- 
out and  neglects  to  signal  her  course 
at  a  reasonable  distance,  thus  per- 
plexing and  misleading  a  meeting  ship, 
former  is  alone  responsible  for  dam- 
ages caused  by  collision  even  if,  in 
the  agony  of  collision,  a  different  ma- 
neuvre  by  the  other  ship  might  have 
avoided  the  accident.  The  S.  S.  Cape 
Breton  r.  Co.,  36  Can.  Sup.  564. 
Failure  to  have  a  proper  lookout  is 
not  excused  by  alleging  navigation  ac- 
cording to  rule,  the  proof  showing  that 
boat  failed  to  so  navigate  because  in 
extremis.  The  .James  A.  Lawrence,  117 
Fed.  223,  54  C.  C.  A.  260. 
Proof  of  defective  lookout. — Unex- 
plained failure  of  ofTiftcrs  of  a  boat 
to  see  what  they  ought  to  have  seen 
or  hear  what  they  ought  to  have 
heard  is  conclusive.  The  New  York. 
175  U.  S.  187. 

Absence  of  a  trustworthy  lookout,  be- 
sides the  helmsman,  is  prima  facie  evi- 
dence  collision   was   fault   of   steamer, 


which  has  burden  of  showing  it  could 
not  have  been  guarded  against  by  a 
lookout.  The  Pilot  Boy,  115  Fed.  873, 
53  C.  C.  A.  329. 

Location     of    a    lookout. — A     lookout 
should  be  placed  in  the  bow  of  a  ship, 
and  it  will  not  avail  to  show  her  deck 
was  so  overcrowded  proper  room  could 
not    be    reserved    for    a    lookout.      The 
Yedamore,    137    Fed.    844,    70    C.   C.   A. 
342;  The  Patria,  92  Fed.  411;  Brigham 
V.   Luckenbach,   140   Fed.   322. 
Other  contributing  cause  than  lookout. 
See  The  Wilkesbarre,   151   Fed.  5iil. 
Special  lookout  not  required. — The  Po- 
comoke,   150  Fed.   193. 
258-10     The    Mary   Buhne,    US    Fed. 
inno,   54  C.   C.  A.   494;   The  Dauntless, 
121   Fed.   420. 

259-16  Rosalind  v.  Senlac,  41  Can- 
Sup.  54. 

259-17  The  Eagle  Point,  120  Fed. 
449,  56  C.  C.  a";  599;  Wineman  v. 
Drake,  154  Fed.  933,  83  C.  C.  A.  505^ 
The  Lakme,  118  Fed.  972,  55  C.  C.  A. 
466. 

Presumption  against  vessel  in  fault 
will  be  strengthened  by  silence  of  her 
log  book  or  meager  entries  in  it,  or 
removal  of  entries.  The  Sicilian  Prince, 
128   Fed.    133. 

259-18  S.  S.  Arranmore  v.  Rudolph, 
38  Can.  Sup.  176;  Bingham  v.  Lucken- 
bach, 140  Fed.  322;  Wilder 's  S.  S.  Co. 
r.  Low,  112  Fed.  161,  50  C.  C.  A.  473; 
The  Gadsby,  120  Fed.  851;  Hind  v.  S. 
S.  Co.,  13  Haw.  112;  Chicago  T.  Co.  v. 
Campbell,  110  111.  App.  366. 
260-19  The  Georg  Dumois,  153  Fed. 
S33,  S3  C.  C.  A.  15. 
A  schooner  has  same  right  to  a  well- 
known  navigated  channel  as  a  steamer, 
and  cannot  be  guilty  of  misconduct 
in  claiming  and  exercising  such  right. 
The  Ardanrose,  115  Fed.  1010. 
S60-20  The  distance  of  two  miles, 
which  is  the  distance  at  which  lights 
must  be  made  visible,  is,  by  implica- 
tion, to  be  taken  as  the  distance  with- 
in which  vessels  should  be  required  to 
keep  their  course.  The  Queen  Eliza- 
beth, 122  Fed.  406,  59  C.  C.  A.  345; 
Brigham  r.  Luckenbach,  140  Fed.  322. 
260-21  The  Dauntless,  129  Fed.  715, 
64   C.   C.   A.   243. 

260-22     Pennell    r.    U.    S.,    162    Fed. 
64;    The  Maine,   153  Fed.   635. 
260-2-1     The  Frank  S.  Hall,  116  Fed. 
559. 

A  vessel  which  failed  to  display  lights 
must   show    collision    was    not   thereby 
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contributca  to  (The  Koinuk,  120  Fed. 
841);  and  so  of  a  voasol  which  did  not 
give  fos:  signals.  Baltimore  S.  P.  Co. 
r.  Co.,  139  Fed.  777. 
260-25  The  Gilchrist,  173  Fed.  660; 
The  North  Star,  Ifil  Fed.  168,  80  C.  C. 
A.  536;  The  Falcon,  116  Fed.  7.')3;  The 
Fleetwing,  114  Fed.  400;  The  Alabama, 
114  Fed.  214;  The  Jamestown,  114  Fed. 
593;  Tlie  Aureole,  113  Fed.  224,  51 
C.  C.  A.  181;  The  Sicilian  Prince,  12S. 
Fed.  133;  The  Rebecca,  122  Fed.  619. 
All  presumptions  in  favor  of  vessel 
ovcrtaUcu.  Tlie  Atlantis,  119  Fed.  568, 
5()    ('.    r.    A.    134. 

Injury  by  suction. — See  The  Aureole, 
113  Fed.  224,  51  C.  C.  A.  ISl;  The 
Mesaba,  111  Fed.  215. 
261-28  The  Homer,  109  Fed.  572,  48 
C.  C.  A.  465;  Ross  v.  Co.,  143  Fed. 
166.  149  Fed.  196,  79  C.  C.  A.  514;  The 
Newburgh,  130  Fed.  321,  64  C.  C.  A. 
567;  Island  T.  Co.  v.  Seattle,  205  Fed. 
993;  The  Rotherfield,  123  Fed.  460; 
The  Citv  of  Macon,  121  Fed.  686,  58 
C.   C.   A.   434. 

Practically  the  only  defense  of  mov- 
ing vessel  is  vis  major  or  inevitable 
accident.  The  Marv  S.  Blees,  120  Fed. 
44;  Rich  T.  Co.,  117  Fed.  751;  Reb- 
stock  r.  Co.,  132  Fed.  174.  She  can- 
not be  exonerated  because  movements 
controlled  by  a  tug  unless  fact  is 
pleaded.  The  Degama,  150  Fed.  323, 
80  C.  C.  A.  93. 

261-29  The  Europe,  175  Fed.  596. 
The  fact  that  other  vessels,  both  be- 
fore and  after  collision,  passed  an 
anchored  vessel  in  safety  does  not  show 
she  was  pro])orly  anchored  and  did  not 
obstruct  navigation.  The  Caldv,  153 
Fed.  837.  See  the  Banan,  116  Fed. 
900. 

Place  of  moored  vessel. — Irrespective 
of  whether  or  not  a  vessel  anchors 
or  moors  in  a  i)roper  and  safe  place, 
moving  vessel  must  avoid  her  when, 
with  reasonable  practicability,  she  can 
do  so,  having  regard  for  her  own 
safety.  Rebstock  r.  Co.,  132  Fed.  174. 
261-31  An  anchored  vessel  which 
dragged  its  anchor  and  was  in  fault 
for  having  but  one  anchor  out  is  pre- 
sumed responsible  for  collision  with  a 
vessel  whose  anchor  did  not  drag.  The 
Severn.  113  Fed.  578. 
261-32  The  Cadebv,  (1909)  Prob. 
257;  North  &  East  River  S.  Co.  r.  R. 
Co.,  162  Fed.  682,  89  C.  C.  A.  474; 
The  North  Point,  205  Fed.  958;  The 
Eamleh,    157    Fed.    769;    The    C.    Van 


Cott,  152  Fed.  1016;  The  Winnie,  149 
Fed.  725,  79  C.  C.  A.  431;  The  .Jumna, 
149  Fed.  171,  79  C.  C.  A.  119;  Chi- 
cago T.  Co.  V.  Campbell,  110  ill.  App. 
366. 

262-34     The  Oregon,  ISO  Fed.  299. 
262-33     The  Severn,  113  Fed.  578. 
262-36     The     Grovstoke     Castle,     199 
Fed.   521;    The  Philip   Minch,    128   Fed. 
578,    63    C.    C.   A.    14;    The    Iberia,    123 
Fed.    865,    59    C.    C.   A.    306;    The   Ash- 
bourne, 181   Fed.  815,  104  C.  C.  A.  325; 
The  North  Point,  205  Fe<l.  958. 
262-37     The    Livingstone,     113     Fed. 
879,    51    C.    C.    A.    560. 
Contributory  negligence  must  be  affirm- 
ativelv    shown.      The    Nellie,    130    Fed. 
213;   The   Newburgh,   130   Fed.   321,   64 
C.   C.   A.   567. 

262-38  North  Am.  T>.  Co.  v.  Cutler, 
162  Fed.  457,  89  C.  C.  A.  343;  The 
Northern  Queen,  117  Fed.  906.  Liabil- 
ity of  vessel  which  violates  a  statutory 
rule  is  not  affected  by  a  custom  to 
so  do  under  certain  conditions.  Pre- 
sumption of  fault  exists.  The  Transfer 
No.  10,  137  Fed.  666. 
262-39  Hawgood  T.  Co.  r.  Co.,  166 
Fed.  697,  92  C.  C.  A.  369;  The  Henry 
O.  Barrett,  161  Fed.  481,  88  C.  C.  A. 
432  (vessel  insufficiently  manned);  The 
Caldy,  153  Fed.  837,  S3  C.  C.  A. -19; 
The  Ellis,  152  Fed.  981;  The  George- 
town, 135  Fed.  854;  The  George  W. 
Eobv,  111  Fed.  601,  49  C.  C.  A.  481; 
The  Westhall,  153  Fed.  1010;  The  Poco- 
moke,  150  Fed.  193. 
262-40  The  Komuk,  120  Fed.  841. 
Same  presumption  exists  against  ves- 
sel which  breaks  agreement  with  an- 
other (The  Luther  C.  Ward,  149  Fed. 
7S7;  The  Werdenfels,  150  Fed.  400), 
and  against  one  in  charge  of  a  li- 
censed pilot  under  a  compulsory  stat- 
ute. Rich  r.  Co.,  117  Fed.  751. 
262-44  The  Henrv  W.  Oliver,  202 
Fed.   306. 

263-47  The  Joseph  A'^accaro,  ISO 
Fo.l.   272. 

263-49  Rosalind  r.  Senlae,  41  Can. 
Sup.  54;  The  .lohn  Fleming,  149  Fed. 
904;  The  Zampa,  113  Fed.  541;  The 
Livinirstone,  113  Fed.  879,  51  C.  C.  A. 
560;  The  Austmlia,  120  Fed.  220,  56 
C.  C.  A.  568;  The  Pacific,  154  Fed. 
943.  83  C.  C.  A.  515;  Mitchell  T.  Co. 
r.  Green,  120  Fed.  49,  56  C.  C.  A.  4.55; 
The  Georgetown,  135  Fed.  854;  The 
Monterev,  153  Fed.  935;  Minnesota  S. 
S.  Co.  V.  Co.,  129  Fed.  22,  63  C.  C.  A. 
672, 
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The  general  rule  applies  to  vessels  in 
tow  which  changes  her  course.  The 
Fontana,  119  Fed.  S53,  56  C.  C.  A. 
365. 

Duty  of  sailing  vessel. — The  rule  re- 
quiring that  where  one  of  two  ves- 
sels is  to  keep  out  of  the  way  the 
other  shall  keep  her  course  and  speed, 
requires  a  sailing  vessel  in  the  near 
presence  of  a  steamer  to  beat  out  of 
its  track  if  there  are  not  emergencies 
to  prevent  it.  Jacobson  v.  Co.,  114 
Fed.  705,  52  C.  C.  A.  407. 
Change  of  course  to  avoid  collision. 
See  the  General  U.  S.  Grant,  6  Ben. 
465,  10  Fed.  Cas.  5,320;  The  Zampa, 
113   Fed.  541. 

263-50  The  Europa,  116  Fed.  696. 
263-52  The  J.  C.  Ames,  121  Fed. 
918;  The  Eichmond,  114  Fed.  208;  The 
Ardanrose,  115  Fed.  1010;  The  Pilot 
Bov,  115  Fed.  873,  53  C.  C.  A.  329. 
263-54  The  Lucille,  169  Fed.  719; 
The  Northern  Queen,  117  Fed.  906. 
Vessel  under  slight  motion. — A  vessel 
which  has  almost  come  to  a  standstill 
has  all  the  rights  of  an  anchored  ves- 
sel as  against  a  moving  steamer.  Brit- 
ain S.  S.  Co.  V.  Co.,  131  Fed.  62,  65  C. 
C.  A.  300;  The  John  F.  Gaynor,  130 
Fed.  856,  65  C.  C.  A.  340. 
Sheer  of  steamer. — To  say  that  the  er- 
ratic course  of  a  vessel  in  "bounding 
backward  and  forward  across  the  chan- 
nel was  due  to  a  sheer  is  no  defense, 
unless  she  can  show  that  the  sheer  was 
unavoidable,  that  is,  that  the  cause 
■which  started  the  sheer  and  maintained 
it  was  a  force  which  she  could  not  re- 
sist or  guard  against  by  that  reason- 
able degree  of  skill  required  from  a 
navigator  in  the  waters  where  this 
sheer  occurred."  The  Australia,  120 
Fed.  220,  56  C.  C.  A.  568. 
Evidence  to  overcome  presumption. 
Presumption  favored  vessel  kept  on 
her  course  may  be  overcome  by  evi- 
dence, notwithstanding  the  improbabil- 
ity of  her  not  having  done  so,  in  which 
case  liability  for  collision  can  only  be 
avoided  by  proving  fault  of  the  other 
vessel  by  a  clear  preponderance  of 
evidence.  The  Eagle  Wing,  135  Fed. 
826. 

Presumptions  against  moving  vessel 
very  strong  (The  :Mary  S.  Blees,  120 
Fed.  44) ;  and  so  where  a  stationary 
object  is  run  into.  The  Blackhoath,  15-1 
Fod.  758. 
264-60     Philadelphia   &   E.   E.   Co.  v. 


Imp.  Co.,  1S3  Fed.  109,  105  C.  C.  A. 
401. 

264-62  A  moored  vessel  which 
breaks  away  must  show  affirmatively 
she  drifted  because  of  inevitable  ac- 
cident or  a  vis  major  which  could  not 
have  been  prevented  (The  Wm.  E.  Eeis, 
152  Fed.  673,  143  Fed.  1013;  The  Tar- 
pon, 132  Fed.  277;  The  Andrew  Welch, 
122  Fed.  557);  and  if  placed  in  ex- 
posed position  must  show  negligence 
on  the  part  of  a  moving  steamer.  The 
New  York,  109  Fed.  909;  The  John  H. 
Starin,  122  Fed.  236,  58  C.  C.  A.  600, 
rev.  113  Fed.  419.  Presumption  aris- 
ing from  failure  to  give  proper  signals 
must  be  overcome  by  clear  evidence. 
The  Annex  Xo.  5,  117  Fed.  754. 
264-64  If  the  sheering  of  a  barge 
beyond  the  middle  of  a  channel  in- 
jures a  barge  in  tow  there,  burden  is 
on  former  to  show  reasonable  diligence 
or  skill  could  not  have  avoided  col- 
lision. The  Australia,  120  Fed.  220,  56 
C.  C.  A.  568. 

265-67  Owner  of  a  wharf  with 
which  a  vessel  has  collided  in  conse- 
quence of  an  obstruction  under  the 
water  must  show  contributory  negli- 
gence on  her  part.  The  Nellie,  130 
Fed.   213. 

265-69  The  Britannia,  148  Fed.  495. 
Negligence  presumed  if  an  accident 
which  should  have  been  anticipated 
and  guarded  against  happens,  no 
means  having  been  taken  to  guard 
against  it.  The  Genessee,  139  Fed.  549, 
70   C.    C.   A.   673. 

Presumption  as  to  signal. — Where  a 
light  placed  above  a  sunken  wreck  was 
burning  brightly  about  two  hours  be- 
fore collision  of  a  tug  with  the  wreck, 
and  it  is  shown  it  was  capable  of 
burning  for  some  hours  after  wreck  oc- 
curred, it  is  presumed  to  have  been 
burning  then,  and  burden  is  on  tug 
which  collided  with  wreck  at  night  to 
show  the  contrarv.  The  Volunteer,  149 
Fed.  723,  79  C.  C.  A.  429. 
265-78  The  Flushing,  159  Fed.  570; 
The  Winnie,  149  Fed.  725,  79  C.  C.  A. 
431;  The  Britannia,  148  Fed.  495;  Dav- 
idson r.  S.  S.  Co.,  120  Fed.  250,  56  C 
C.   A.   86. 

266-84  The  Somers  N.  Smith,  120 
Fed.  569;  The  W.  G.  Mason,  142  Fed. 
913,  74  C.  C.  A.  83;  The  Inca,  148  Fed. 
363.  78  C.  C.  A.  273. 
266-85  Hughes  r.  E.  Co.,  113  Fed. 
925,  51  C.  C.  A.  555  (abandonment  did 
not  occur  in  storm). 
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266-86  The  Mabol  S.,  113  Fed.  1)71; 
Burr  v.  Co.,  132  Fed.  248,  (55  C.  C.  A. 
554. 

266-87  The  Ashbourne,  206  Fed. 
SfiO;  The  Rosoluto,  149  Fed.  1003. 
266-89  The  Potomac,  147  Fed.  293; 
The  Inca,  14S  Fed.  363,  78  C.  C.  A. 
273;  The  \V.  G.  ^fason,  131  Fed.  (532. 
Tug  owners  must  exiuse  a  collision 
Avith  a  properlv  liglited  wreck  (The 
Volunteer,  149  Fed.  723,  79  C.  C.  A. 
429);  or  with  a  disabled  vessel  which 
gave  tho  usual  signal  (The  Protector, 
113  Fed.  S6S,  51  C.  C.  A.  492);  that 
she  kept  her  tow  at  a  safe  distance 
from  an  anchored  dredge  (The  Wyoni; 
isainj,',  149  Fed.  241;  The  Overbrook, 
149  Fed.  7So);  prove  a  contract  where- 
by a  vessel  was  to  be  towed  at  risk 
of  owners  (The  Somers  N.  Smith,  120 
Fed.  5G9);  and  to  show  she  had  the 
right  to  expect  the  aid  of  steam  from 
a  vessel  too  heavv  for  tug  to  move. 
The  .1.  S.  T.  Straiiahan,  131  Fed.  364. 
267-95  The  Southwark,  191  U.  S. 
1;  Tiio  Rai)paliaunock,  173  Fed.  829. 
Seaworthiness;  implied  contract. — The 
implunl  contract  is  seaworthiness  for 
the  special  cargo  (Neilson  v.  Co.,  122 
Fed.  617,  60  C.  C.  A.  175;  The  C.  W. 
Elphicke,  122  Fed.  439,  58  C.  O.  A. 
421;  Insurance  Co.  f.  Co.,  106  Fed. 
973),  and  voyage  undertaken.  The 
Nellie,  116  Fed.  80.  Warranty  extends 
to  a  charterer  who  has  no  knowledge 
of  unseaworthiness  (The  Presque  Isle, 
140  Fed.  202);  but  does  not  include 
vessels  carrving  passengers.  The  Ore- 
gon, 133  Fed.  609,  68  C.  C.  A.  603. 
Under  the  Harter  act  shipowner  must 
show  vessel  was  seaworthy  at  inception 
of  voyage,  or  that  due  diligence  had 
been  used  to  make  her  so  (The  Wild- 
croft,  201  U.  S.  378;  International  N. 
Co.  r.  Co.,  ISl  U.  S.  218;  The  South- 
wark, 191  U.  S.  1);  regardless  of 
whether  there  is  conflicting  testimony 
concerning  seaworthiness.  The  Wild- 
croft,    supra. 

' '  The  question  of  seaworthiness  is  to 
be  determined  with  reference  to  the 
custom  and  usages  of  the  port  from 
wliich  the  vessel  sails,  the  existing 
state  of  knowledge  and  experience,  and 
the  judgment  of  prudent  and  compet- 
ent persons  versed  in  such  matters.'' 
The  Tiomo,  115  Fed.  919;  The  Titania, 
19    Fed.    101. 

267-1  Presumption  of  seaworthiness 
is  not  overcome  by  proof  that  vessel 
sank  near  her  wharf,  because  injured 


by  pounding  against  another  boat  on 
tho  ])ier.  National  Board  v.  Bowring, 
148  Fed.  1010. 

267-2  Shipowner  cannot  limit  lia- 
bility under  the  Harter  act  unless  ho 
shows  adirmatively  ho  has  i)roi)erly  of- 
ficered and  ecjuijtped  his  vessel  for  tho 
contemplated  service;  it  is  not  sullicient 
to  show  he  had  no  knowledge  or  rea- 
son to  believe  in  the  incompetency  of 
her  master.  McGill  v.  Co.,  144  Fed. 
7S8,  73  C.  C.  A.  518. 
267-4  Insurance  Co.  V.  Co.,  106  Fed. 
973;  The  Nellie  Floyd,  116  Fed.  80; 
Nielsen  r.  Co.,  122  Fed.  617,  60  C.  C. 
A.   173. 

367-5     Ins.  Co.  r.  Co.,  106  Fed.  973; 
Tho  Nellie  Flovd,  116  Fed.  80. 
267-8     See  Terry  r.  Co.,  168  Fed.  533, 
93  C.  C.  A.  613;  the  America,  174  Fed. 
724,    as    to    presumption    when    vessel 

267-9  The  Tenedos,  137  Fed.  443. 
Failure  to  close  port  holes. — See  Inter- 
national N.  Co.  )-.  Co.,  ISl  IT.  ,S.  2 IS. 
Sudden  breaking  down  of  refrigerating 
apparatus  of  a  vessel  within  three 
hours  of  sailing  raises  presumption  of 
unseaworthiness  when  she  left  port. 
The  Southwark,  191  U.  S.  1. 
Failure  to  take  the  testimony  of  a 
ship's  carpenter,  named  in  its  commis- 
sion for  examination,  on  being  in- 
formed by  libelant  of  his  whereabouts, 
raises  presumption  his  testimony  as  to 
the  vessel's  seaworthiness  would  have 
been  unfavorable.  The  Manitou,  116 
Fed.  60,  127  Fed.  554,  63  C.  C.  A.  109. 
268-10  The  Oneida,  128  Fed.  687, 
63   C.   C.  A.  239. 

268-15  The  C.  W.  Elphicke,  122  Fed. 
439,  58  C.  C.  A.  421;  Am.  S.  K.  Co. 
r.  Rickinson,  123  Fed.  188,  59  C.  C.  A. 
604. 

268-18  In  determining  what  is  ])rop- 
er  stowage  the  customs  and  usages  of 
place  of  shipment  are  to  be  considered, 
and,  if  these  are  followed,  and  none  of 
the  known  and  usual  precautions  for 
safe  stowage  are  omitted,  no  breach  of 
dutv  or  negligence  can  be  imputed  to 
the' ship.  The  Tjomo,  115  Fed.  919. 
269-20  Corsar  r.  Co.,  141  Fed.  260, 
72  C.  C.  A.  378;  Harlofle  v.  Barber,  150 
Fed.  183;  Dene  S.  S.  Co.  r.  Co.,  133 
Fed.- 589,  143  Fed.  854,  74  C.  C.  A. 
606. 

It  cannot  be  said  a  vessel  is  seaworthy 
wliich  has,  at  ince]itinn  of  her  voy,age, 
little,  if  any,  positive  metacentric 
height,  a  list  of  eight  or  nine  degrees, 
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and  her  cargo  so  distributed  instability 
must  increase  as  she  proceeds.  The 
Oneida,  128  Fed.  687,  63  C.  C.  A.  239. 
269-23  Cau  r.  E.  Co.,  194  U.  S.  427; 
Lazarus  v.  Barber,  136  Fed.  534,  69 
0.   C.  A.   310. 

If  implied  warranty  of  seaworthiness 
has  been  varied  shipper  must  show  neg- 
ligence. The  Tjomo,  115  Fed.  919; 
The  Southwark,  104  Fed.  103.  Hirer 
must  show  damage  resulted  from  a  de- 
feet  in  the  outfit  as  specified  in  the 
charter  party.  Hills  v.  Leeds,"  149  Fed. 
878. 

If  notice  of  claim  is  made  a  condition 
precedent     to     liability     shipper     must 
show  it  has  been   given  if  contrary  is 
alleged.      The    Westminister,    127    Fed. 
680,    62   C.   C.   A.   406. 
269-24     The     Musselcrag,     125     Fed. 
7S6,  82  C.  C.  A.  426. 
270-25     The    St.    Quentin,    162    Fed. 
883,  89  C.  C.  A.  573. 
270-.'50     The    Presque    Isle,    14ft  Fed. 
202;  The  D.  Harvey,  139  Fed.  755;  The 
LaKroma,     138     Fed.     93G;     Doherr    v. 
Houston,  128  Fed.  594,  64  C.  C.  A.  102; 
The  Patria,  125  Fed.  425,  132  Fed.  971, 
68   C.   C.   A.   397;   Pacific   C.   S.   S.  Co. 
r.  Co.,  94  Fed.  ISO,  36  C.  C.  A.  135. 
Distinctions    as    to    burden    of    proof. 
"When    the    damage    is    manifestly    of 
the  sort  excepted  the  ship  is  under  no 
obligation  to  show  the  promoting  cause. 
To  illustrate,  if  the  excei)tion  is  'dam- 
age caused  Ijy  peril  of  the  sea,'  and  the 
cargo    is    landed    drenched    with    salt 
water,  it  will  be  for  the  ship  to  show 
that    the    salt    water    found    access    to 
the   cargo  through  a  peril  of  the  sea; 
but    if    the    exception    is    'damage    by 
breakage,'     and     the     article     arrives 
broken,    the    ship    is    not    required    to 
show  how  it  got  broken — although   the 
libelant   may   show   that   negligence   of 
those    on    the    ship,    or    of    those    who 
stowed    her   or    discharged    her,    caiised 
the  break,  and   showing  that,  may  re- 
cover."    The  Patria,  125  Fed.  425,  132 
Fed.  971,  68  C.  C.  A.  397. 
271-33     The    Manitou,    116    Fed.    60, 
127  Fed.  554,  63  C.  C.  A.  109. 
Relation   of   burden   of  proof   to   pre- 
sumption.— "The  casting  of  the  burden 
of  proof  on  one  party  or  the  other  in 
a  given  case,  does  not  destroy  the  pre- 
sumptions in   favor   of  a  party,  which 
exist    under    the    general    law    of    evi- 
dence.     Presumptions    are    a    sort    of 
proof  and  a  sulistituto  in  certain  stages 
of  a  case  for  affirmative  testimony.    A 


disputable  presumption  may  operate  aa 
a  prima  facie  case  upon  a  particular 
point."  The  Wildcroft,  139  Fed.  521, 
65    C.   C.  A.   145. 

Effect  of  Harter  act. — A  vessel  owner 
cannot  take  advantage  of  §3  of  the 
Harter  act  unless  he  shows  affirma- 
ti^'ely  vessel  was  seaworthy  at  com- 
mencement of  voyage,  or  due  diligence 
had  been  used  to  make  her  so.  The 
C.  W.  Elphicke,  117  Fed.  279,  122  Fed. 
439,  58  C.  C.  A.  421,  and  cases  cited 
in  next  note.  Such  proof  cannot  be 
supplied  bv  inferences  or  presumptions. 
The  Wildcroft,  201  U.  S.  378;  Bradley 
r.  E.  Co.,  153  Fed.  350.  If  circum- 
stances are  such  opportunitj^  for  giving 
testimony  is  solely  with  the  owner, 
burden  upon  him  is  thereby  increased. 
The  Manitou,  supra.  If  a  bill  of  lad- 
ing is  issued  after  goods  are  loaded 
and  have  passed  from  owner's  control 
carrier  has  burden  of  showing  his  as- 
sent to  terms  of  the  bill.  Pacific  C. 
Co.  V.  Co.,  155  Fed.  29,  83  C.  C.  A. 
625. 

Injury  by  escaping  steam. — See  The 
Manitou,  116  Fed.  60,  127  Fed.  554, 
63  C.  C.  A.  109. 

271-34     The  Victoria,   114   Fed.  962; 
The   Mississippi,   113    Fed.   985. 
Sufficiency  of  packing. — See  Doherr  v. 
Houston,  123  Fed.  334. 
Stowage   of  skins  with  tea. — See   The 
Hudson,  122  Fed.  96. 
271-35     It  is  negligent  to  stow  bar- 
rels of  cod  oil  over  wool  without  secur- 
ing them.     The  Orcadian,  116  Fed.  930. 
See  The  Musselcrag,  125  Fed.  786. 
272-37     Liability    is    established    by 
showing    baggage    was   in    good    condi- 
tion when  put  on  board,  and  was  wet 
at    end    of   vovage.      Weinberger    v.    C. 
G.   T.,    146   Fed. '51 6. 
272-38     Under     that     clause    of    the 
Harter  act  which  releases  vessel  ownei-s 
from  liability  provided   they   exercised 
due   diligence  to   make  their  vessel   in 
all    respects    seaworthy    and    properly 
manned,    they   must    show   master    was 
competent,  was  selected  with  due  dili- 
gence     (which     must     be     particularly 
specified),    was   habitually    diligent,    or 
thev    rightly    believed    him    to    be    so. 
The  Fri,  140  Fed.  123;  The  CS'gnet,  126 
Fed.    742,    61    C.    C    A.    348. 
272-40    Evidence  to  show  deficiency 
of  freight. — Where   it   is   claimed   that 
less   freiglit   than   was   due  was   deliv- 
ered,   it    is    competent    to    show    that 
other     consignees     who     shipi^ed     like 
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freight  at  the  same  time  in  the  same 
vessels  received  niiuh  more  than  they 
had  bought  and  more  than  their  bills 
of  lading  called  for.  Dana  r.  Co.,  131 
Fed.    15S. 

Shipper  must  prove  delivery  of  goods 
to  vessel.— Tlie  iM-iuui  I'acio  case  made 
by  a  bill  of  hilling  is  overthrown  by 
proof  it  was  delivered  before  goods 
l>ut  aboard  or  consigned  to  care  of 
master,  and  before  vessel  was  in  jiort. 
Cunard  S.  S.  Co.  r.  Keller,  115  Fed. 
67S,  53  C.  C.  A.  SlOj  Kelley  v.  Co.,  120 
Fed.  53(i. 

Execution  of  1)111  of  lading  by  carrier  "s 
agent  must  be  shown  bv  shipjier.  Cun- 
ard S.  S.  Co.  r.  Kelley,  115  Fed.  67s, 
53   C.  C.   A.  310. 

275-60  Burden  of  explaining  acci- 
dent to  ])assenger  and  relieving  itself 
from  im])utation  of  negligence  is  iii)on 
carrier.  Walker  v.  S.  S.  Co.,  117  Fed. 
7S4;  Pouppirt  i\  Co.,  122  Fed.  983.  A 
prima  facie  case  is  shown  by  proof  of 
breaking  of  chain  used  in  unloading 
heavv  articles.  Lewers  Co.  v.  Kekau- 
oha,  114  Fed.  849,  52  C.  C.  A.  483. 
275-65  The  H.  B.  Eawson,  162  Fed. 
312,  S9  C.  C.  A.  20. 
Inspectors'  rules  will  be  considered 
though  not  received  in  evidence  if  in 
the  record,  referred  to  in  testimony 
and  discussed  in  briefs.  The  H.  B. 
Eawson,  162  Fed.  312,  89  C.  C.  A. 
20. 

275-66  Admiralty  court  may  notice 
a  statute  of  Canada  regulating  naviga- 
tion in  Canadian  waters,  and  also  the 
revised  international  rules  and  regula- 
tions concerning  navigation.  The  New 
York,  175  U.  S.  187.  The  Liverpool  S. 
Co.  V.  Ins.  Co.,  129  U.  S.  397,  is  dis- 
tinguished because  it  did  not  involve 
a  question  of  general  maritime  law, 
but  a  statutory  exemption  from  conse- 
quences of  negligence  in  navigation 
given  by  act  of  parliament. 
275-67  Sufficient  certificate.  Where 
a  statute  was  used  in  the  district  court 
by  consent  and  treated  as  part  of  the 
record,  though  not  made  such,  and  was 
certified  in  obedience  to  a  certiorari  to 
the  court  of  api)eals  by  clerk  of  dis- 
trict court  as  a  true  copy  of  the  orig- 
inal act  as  published,  it  was  properly 
before  the  appellate  court  though  not 
certified  to  1)0  a  part  of  the  record. 
The  Xew  York,  175  U.  S.  187. 
State  statutes  creating  liens  are  no- 
ticed. The  Alligator,  161  Fed.  37,  88 
C.  C.  A.  201. 


276-68  Notorious  facts.  —  Judicial 
notice  will  bo  taken  of  the  intimate 
commercial  relations  existing  between 
the  i^orts  of  Puget  Sound  and  Alaskan 
I>orts,  and  in  the  absence  of  contrary 
proof  it  will  be  inferred  the  highest 
rate  of  seamen 's  wages  at  Nome  was 
not  less  than  the  usual  rate  of  wages 
at  Tacoma.  The  Elihu  Thompson,  139 
Fed.   89. 

Sack  rafts. — Tn  the  absence  of  a  stat- 
ute defining  or  describing  a  sack  raft 
or  testimony  disclosing  that  it  is  com- 
monly known,  it  cannot  be  judicially 
known  what  constitutes  such  a  raft. 
The  Mary,  123  Fed.  609. 
379-1  Nielsen  v.  Co.,  122  Fed.  617, 
GO   C.   C.  A.   175. 

382-27  Unsealed  deposition  not  per- 
sonally delivered  into  court  is  not  ad- 
missible. The  Saranac,  132  Fed.  93(5. 
382-32  One  case  may  be  submitted 
upon  the  testimony  taken  in  another 
involving  the  same  facts.  The  Oregon, 
133  Fed.  609,  68  C.  C.  A.  603.  Kelevant 
testimony  taken  under  examinations 
by  counsel  for  three  separate  interests 
is  properly  before  the  court  on  the 
final  hearing,  regardless  of  whom  it 
was  ofl'ered  by,  though  there  were  sep- 
arate answers  and  separate  issues.  The 
Bayonne,  128  Fed.  288. 
Scope  of  interrogatories  under  rule  32. 
See  The  Baker  Palmer,  172  Fed.  154. 
284-46  A  carrier  cannot  object  to 
an  interrogatory  concerning  amount  of 
freight  delivered  to  other  consignees 
than  libelant,  on  the  ground  that  to 
do  so  would  disclose  their  business  to 
him.  Such  testimony  has  a  bearing  on 
the  issue  as  to  whether  all  freight  due 
libelant  had  been  delivered.  Dana  v. 
Co.,  131  Fed.  158. 

284-50  Findings  should  be  made  in 
numbered  paragraphs.  The  Itasca,  117 
Fed.   885. 

284-53  A  general  objection  that  tho 
evidence  does  not  warrant  the  finding 
is  sufficient  if  all  the  evidence  is  at- 
tached to  the  report.  The  Paqueto 
Ilabana,  189  U.  S.  453;  Merritt,  etc. 
f.  Co.,  132  Fed.  154.  Exceptions  must 
refer  to  the  pertinent  evidence.  Tho 
Waiontha,  122  Fed.  719;  The  John  H. 
Starin,  116  Fed.  433.  If  not  urged 
they  are  waived.  The  Eliza  Lines,  114 
Fed.  307,  52  C.  C.  A.  195.  Objection 
to  hearsay  testimony  may  be  made 
when  exceptions  filed.  The  Anson  M. 
Bangs,  129  Fed.  103,  62  C.  C.  A.  605. 
A  plain  error  in  computation  may  be 
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corrected  in  absence  of  a  formal  excep- 
tion. The  Eliza  Lines,  132  Fed.  242, 
65  C.  C.  A.   538. 

284-57  The  Ida  G.  Farren,  127  Fed. 
766. 

385-58  Watts  v.  U.  S.  129  Fed.  222; 
The  Gertrude,  112  Fed.  448. 
285-59  The  Minniehaha,  151  Fed. 
782;  The  Mobila,  147  Fed.  882;  La 
Bourgogne,  144  Fed.  781,  75  C.  C.  A. 
647. 

If  but  little  testimony  was  taken  by 
commissioner,  the  weight  accorded  his 
findings  will  be  lessened.  The  Sover- 
eign of  the  Seas,  139  Fed.  812. 
A  finding  as  to  cost  of  preparing  a 
vessel,  based  upon  account  of  party 
who  did  the  work  and  proof  of  pay- 
ment of  bill,  sustained.  Thompson  v. 
Winslow,  130  Fed.  1001. 
285-61  If  the  parties  refuse  to  stip- 
ulate that  stenographer  may  be  em- 
ployed in  a  proper  case  court  will  au- 
thorize employment  of  one,  whose  fees 
shall  be  taxed  as  costs.  Rogers  r. 
Brown,  136  Fed.  813.  If  testimony 
was  taken  before  tender  made  and 
money  paid  into  court,  the  cost  thereof 
may  be  taxed  if  it  was  not  used  until 
time  of  the  trial  and  was  one  of  the 
grounds  on  which  action  defeated.  The 
Claverburn,  148  Fed.  139. 
287-73  In  absence  of  a  charter  party 
bill  of  lading  delivered  to  shipper  is 
best  evidence  of  the  contract  or  as  a 
substitute  for  a  regularly  drawn  char- 
ter party.  The  Eva  D.  Rose,  131  Fed. 
704. 

287-74  Log  book  not  usually  evi- 
dence.—Worrall  r.  Co.,  113  Fed.  549 
(under  the  circumstances  court  looked 
in  it). 

Evidence  of  some  purposes. — A  log 
book  is  competent  evidence  to  show 
speed  of  a  vessel  between  designated 
points,  entries  having  been  made  be- 
fore litigation  begun.  The  New  York, 
109  Fed.  909.  It  may  be  called  for 
and  used  by  party  who  did  not  make 
it  for  purpose  of  cross-examining  wit- 
nesses if  testimony  so  adduced  is  more 
intelligible  bv  a  reference  to  it.  The 
Kentucky,  148  Fed.  500. 
Silence  of  log  book. — The  failure  of  log 
book  or  protest  made  immediately  af- 
ter collision  to  mention  absence  of 
lights  on  sailing  vessel  collided  with 
is  a  significant  fact  to  show  that  her 
lights  were  burning.  The  Richmond, 
114  Fed.  208;  Pennell  v.  U.  S.,  162 
Fed.   64. 


287-75     Pennell    r.    U.    S.,    162    Fed. 
64.     Is  better  evidence  than  testimony 
of   officer  who  made   entries   though   he 
testified  after  reading  them.    Bacon  v. 
Conroy,  172  Fed.  532,  97  C.  C.  A.  158. 
293-8     Bills   of  lading   do   not  prove 
themselves,  and  shipper  has  the  burden 
of  showing  their  execution  by  carrier. 
Cunard    S.   S.    Co.   v.   Kelley,    115    Fed. 
678,   53    C.   C.   A.   310.     They  are  suffi- 
cient evidence  of  receipt  of  goods  (The 
Titania,  131  Fed.  229,  65  0.  C.  A.  215, 
124   Fed.   975),  unless   executed   before 
goods  delivered  or  before  vessel  reached 
port.      Cunard     S.     S.     Co.     v.     Kelley, 
supra;  Kelley  v.  Co.,  120  Fed.  536. 
299-33     A   charter   party  which   con- 
tains   a    stipulation    fixing    rate    of    de- 
murrage is  atlmissible  to  make  a  prima 
facie   case   for  assessment   of   damages 
in  case  of  delay  of  vessel.     The  Colum- 
bia,   109    Fed.    660,    48    C.    C.    A.    596; 
Orhanovich    v.    The    American,    4    Fed. 
337;    The   Silica   r.   The  Lord   Warden, 
30  Fed.  845.     Contra.    The  Jas.  A.  Du- 
mont,  34  Fed.  428.  Correspondence  pre- 
ceding making  of  charter  party,  which 
presents    facts    and    circumstances    sur- 
rounding and  pertinent  to  it,  and  out 
of  which  it  grew,  is  admissible  to  ex- 
plain   contract.      Sewall    v.    Wood,    135 
Fed.  12,  67   C.   C.  A.  580.     But  if  cor- 
respondence   is    merged    in    contract    it 
may   be    excluded.     U.   S.    v.    Conkling, 
135  Fed.  508,  68  C.  C.  A.  220. 
300-41     Entries  in  ship's  tally  book 
and  mate's  receipt  book  are  not  calcu- 
lated to  show  whal  bales  of  goods  were 
covered   or  uncovered,   nor  the   charac- 
ter   of    the    goods,    such    entries   being 
based  on  declarations  of  shipper.  They 
are    evidence    of    the    number    of   bales 
and  of  their  dimensions.     Cunard  S.  S. 
Co.  V.  Kellev,  126  Fed.  610,  61  C.  C.  A. 
532.     See  Kelley  v.  Co.,  120  Fed.  536. 
302-56     Registry   of   a   ship  is  slight 
prima     facie     evidence     of     ownership. 
Post    r.    Schooner,   1    Haw.   286. 
315-6     Dennis    r.    Slyfield,    117    Fed. 
474,   54   C.    C.  A.   520;    De  Sola   v.   Po- 
mares.   119   Fed.   373. 
315-7     Ocean    S.    S.    Co.    f.    Ins.    Co., 
121    Fed.   882. 

316-13  Evidence  of  conversations 
between  the  parties  prior  to  issuance 
of  bill  of  lading  is  admissible  to  show 
intent  and  aid  in  construing  bill  Avith 
reference  thereto;  and  if  it  was  issued 
after  goods  were  put  on  board  and 
had  passed  from  control  of  shipper, 
parol    evidence   may   be    competent   to 
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modify  it.  Pacific  Coast  Co.  f.  Co., 
155  Fed.  29,  S3  C.  C.  A.  G25.  Circum- 
stances under  which  contract  for  tow- 
aijo  made  may  bo  jirovod.  Dailv  i\ 
Hacon.  149  Fed.  401,  79  C.  C.  A.  'h\. 
320-38  Cunard  S.  S.  Co.  r.  Keliev, 
115  Fed.  678,  53  C.  C.  A.  310. 
321-39  The  Seefahrer,  133  Fed.  703. 
ri2.'>-55  Statements  by  master  day 
al'tor  liis  vessel  collided  with  anoth<>r 
as  to  how  collision  occurred  admissible 
auainst    her.      The    Severn,    113      Fed. 

326-62  The  Maurice,  135  Fed.  5ir., 
tiS   ('.  C.  A.   L'i!S. 

326-64  Mate's  declaration  niaile  ten 
minutes  after  accident  is  not  ]>art  of 
the  res  gestae.     The  Saranac,  132  Fed. 

9;i(i. 

327-71  After  insurer  has  taken  usual 
steps  to  ascertain  extent  of  injury  to  a 
vessel  and  amount  of  damage  and  paid 
sum  fixed  upon  by  a]>praisement  a  very 
strong  i>resunij)tion  arises  that  damage 
equaled  sum  ]>aid.  Fairgrieve  r.  Ins. 
Co..  112  Fed.  31U,  50  C.  C.  A.  286. 
328-77  The  Umbria,  148  Fed.  283; 
The  Mo]>ila,  147  Fed.  882  (value  of  a 
lost  vessel) ;  La  Bourgogne,  144  Fed. 
781,  75  C.  C.  A.  G47  (value  of  lost 
property  without  market  value). 
329-80  Opinions  of  competent  per- 
sons may  be  given  as  to  whether  ves- 
sel had  stopped  when  collision  oc- 
curred. The  Belgian  King,  125  Fed. 
SW,  f.d  C.  C.  A.  451. 
33<)-91  Statements  of  officers,  as  to 
necessity  for  maintaining  a  rate  of 
speed  are  not  entitled  to  much  consid- 
eration. The  Eagle  Point,  120  Fed. 
449,  56  C.  C.  A.  599. 
331-96  Negligence  cannot  bo  shown 
bv  ojiinions,  no  facts  l>eing  stated, 
^ianila  r.  Rodriguez,  7  Phil.  Isl.  292. 
331-97  The  proper  course  for  the  dis- 
trict court  in  collision  cases  is  to  re- 
ceive testimony  tendered,  subject  to 
objection,  unless  it  be  so  utterly  irrele- 
vant or  immaterial  there  could  not  pos- 
sibly be  any  doubt  about  it.  The  po- 
sition of  a  sunken  vessel  may  be  mate- 
rial in  fixing  fault  for  a  collision. 
Minnesota  S.  S.  Co.  r.  Co.,  129  Fed.  22, 
63  C.  r.  A.  672.  As  to  a  party  not 
bound  by  stipulations  in  charter  party 
concerning  demurrage,  evidence  of  the 
net  yearly  earnings  of  the  vessel  will 
be  considered  in  connection  with  such 
stipulations  for  purpose  of  assessing 
damages  for  detention.  Kevser  r.  Jur- 
velius,   122   Fed.   218,  58   C."  C.   A.   664. 
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Weight  of  goods  at  interior  plantations 
jM-ior  to  shijiiiient  establishes,  prima 
facie,  amount  lost.  The  Kose  Innes, 
122  FoA.  750.  Refusal  to  insure  a  ves- 
sel may  be  some  evidence  of  unsea- 
worthiness. Moore  r.  Cornwall,  144 
Fed.  22,  75  C.  C.  A.  180. 
333-13  ^foro  weight  will  be  given 
the  testimony  of  witnesses  who  have 
had  experience  as  to  the  carrying  ca- 
I'acity  of  a  vessel  tlian  to  the  esti- 
mates of  a  witness  based  uj)on  her 
plan.  Hregiiidi  r.  Coal,  128  Fed.  464. 
Positive  testimony  of  witnesses  iden- 
tifying a  vessel  is  not  overcome  by 
entries  in  her  log  book  showing  she 
nuiy  not  have  been  at  place  in  ques- 
tion, or  that  under  ordinary  conditions 
slie  |>robably  was  not  there  at  time 
testified  of.  Ross  R.  Co.,  146  Fed.  608. 
If  there  is  irreconcilable  conflict  in  the 
testimony  that  of  witnesses  who  had 
best  opportunity  of  knowing  the  facts 
to  which  they  testify  and  least  induce- 
ment to  testify  falsely  should  be  be- 
lieved. The  Itasca,  117  Fed.  885.  Re- 
fusal to  insure  a  vessel  is  not  conclus- 
ive as  to  her  seaworthiness.  Moore  t". 
Cornwall,  144  Fed.  22,  75  C.  C.  A. 
180. 

334-14  Uncorroborated  testimony  of 
a  dealer  concerning  credit  given  a  ves- 
sel in  her  home  port  for  supj)lie3  is 
not  controlling;  nor  is  the  fact  she  was 
charged  therewith  on  his  books.  Tho 
Wm.  r.  Donnellv,  156  Fed.  302. 
334-15  The  Geo.  W.  Peavey,  173 
Fed.  715  (as  against  opinions  of  wit- 
nesses on  the  other  vessel  as  to  what 
they  observed);  The  Erandio,  163  Fed. 
435;  The  Dorchester,  163  Fed.  779;  Pen- 
nell  r.  U.  S.,  162  Fed.  64;  The  Dor- 
chester, 121  Fed.  889;  The  Captain 
Sam,  115  Fed.  1000;  Minnesota  S.  S. 
Co.  r.  Co.,  129  Fed.  22,  63  C.  C.  A. 
672;  The  Georgetown.  135  Fed.  854; 
The  Marth.-i  K.  Wallace,  148  Fed.  94. 
Rule  has  less  force  where  question 
cuiicerns  lights  on  tho  other  vessel. 
Tlie  K'nman,  14  Fed.  61;  The  Mon- 
imiutlisliire,  44  Fed.  (197. 
Opportunity  of  witnesses  on  another 
vessel  to  see  movements  of  the  one  in 
question  is  to  be  regarded  in  weigh- 
ing their  testimony.  The  J.  G.  Gil- 
christ, 173  Fed.  666. 
335-17  The  George  W.  Peavey,  183 
F.'.i.  571,  106  C.  r.  A.  117. 
335-27  The  Dorchester,  163  Fed. 
77!t;  Tiic  Stamford,  148  Fed.  509. 
336-29     The    Eagle    Wing,    135    Fed. 
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826;  The  Bavonne,  128  Fed.  288;  The 
John  Fleming,  149  Fed.  904;  The 
Dauntless,  121  Fed.  420;  The  Senator 
Sullivan,  117  Fed.  17(3. 
Probability  and  improbability;  lights 
on  opposite  vessel. — See  The  Kiehmond, 
114  Fed.  208;  Brigham  V.  Luckenbaeh, 
140  Fed.  322.  The  positive  testimony 
of  witnesses  whose  duty  it  was  to  see 
lights  on  a  vessel  (there  being  nothing 
to  intercept  their  vision)  that  there 
were  no  lights  is  not  overcome  by  evi- 
dence showing  such  vessel  had  a  light 
twenty  or  thirty  minutes  before  col- 
lision occurred,  it  not  being  shown  to 
have  been  burning  thereafter.  The 
John  H.  Starin,  122  Fed.  236,  58  C.  C. 
A.  600;  The  Maggie  Ellen,  120  Fed. 
662,  57  C.  C.  A.  124. 
State  of  weather. — The  pleadings  and 
the  observations  of  witnesses,  taken 
on  the  water,  are  better  evidence  of 
the  velocity  of  the  wind  and  condi- 
tion of  sea  than  the  record  of  the 
weather  bureau  as  to  the  wind,  the 
observations  being  made  several  miles 
awav  and  at  a  considerable  elevation. 
The'Winnie,  137  Fed.  166. 
Delay  in  making  a  claim  for  damages 
may  be  very  persuasive  as  to  non-ex- 
istence of  negligence  on  part  of  libeled 
vessel.  The  Xew  York,  109  Fed.  909. 
Fact  a  vessel  was  struck  by  a  vessel 
moving  from  behind  against  her  goes 
far  to  create  a  preponderance  of  evi- 
dence and  to  solve  the  difficulty  raised 
bv  conflicting  testimony.  The  Rebecca, 
122  Fed.  619,  60  C.  C.  A.  251. 
Testimony  as  to  what  a  man  has  seen 
in  the  performance  of  duty  will  out- 
weigh that  of  a  witness  wlio  was  not 
chargeable  with  any  duty  in  the  prem- 
ises. Brigham  r.  Luckenbaeh,  140  Fed. 
322;  The  Maggie  Ellen,  120  Fed.  662, 
57   C.  C.  A.  124. 

337-30  Great  weight  may  fairly  be 
given  to  the  improbability  that  vessel, 
whose  master  knows  she  was  being 
overtaken  by  a  vessel,  in  such  a  posi- 
tion that  she  cannot  help  but  know  she 
is  herself  overtaking,  sliould  improp- 
erly change  his  course  when,  under  the 
plain  text  of  the  rule,  no  new  naviga- 
tion on  her  part  was  called  for,  and 
all  she  had  to  do  was  to  keep  her  course 
and  let  all  overtaking  vessels  keep  out 
of  her  way.  The  Nathan  Hale,  113 
Fed.  865,  51  C.  C.  A.  4,S9.  If  all  the 
evidence  cannot  be  true  that  will  be 
rejected  which  was  most  liable  to  error 
and  the  elimination  of  which  will  make 


the  harmonizing  of  the  remainder  most 
easy.     The  Helen  G.  Moseley,  128  Fed. 
402,  63  C.  C.  A.  144. 
337-33     The  Dauntless,  129  Fed.  715, 
64   ('.   C.   A.   243. 

337-35  Brigham  v.  Luckenbaeh,  140 
Fed.  322;  The  Alabama,  114  Fed.  214; 
The  Volunteer,  149  Fed.  723,  79  C,  C. 
A.  429;  The  Fin  Mac  Cool,  147  Fed. 
123,  77  C.  C.  A.  349;  The  Martha  E. 
Wallace,  148  Fed.  94;  The  Eichmond, 
114   Fed.   208. 

338-38  When  the  testimony  is  in 
conflict  failure  of  vessel,  against  whicli 
the  weight  of  evidence  exists,  to  pro- 
duce all  its  officers  and  crew  informed 
of  the  circumstances  weakens  its  case. 
The  Georgetown,  135  Fed.  854;  The 
Gladvs,  135  Fed.  601;  The  New  York, 
175   U.   S.   187. 

338-39  Testimony  as  to  the  result  of 
experiments  conducted  without  notice 
to  the  opposing  party  and  under  con- 
ditions different  from  those  existing 
when  collision  occurred,  will  be  re- 
ceived with  greatest  caution,  if  at  all. 
The  Eichmond,  114  Fed.  208. 
The  cost  of  repairs  is  proved  by  prima 
facie  testimony  they  were  rendered 
necessary  by  reason  of  the  collision, 
were  made,  and  at  the  lowest  pricj, 
and  testimony  of  ship's  agent  they  had 
paid  the  bills.  The  Bratsberg,  127  Fed. 
1005. 

338-45  Circumstantial  evidence  of 
seaworthiness,  if  strong  and  sufficient 
when  considered  in  connection  with 
the  other  testimony,  will  sustain  a  fiiid- 
ing  in  favor  of  the  vessel.  The  Wild- 
croft,  130  Fed.  521,  65  C.  C.  A.  145. 
341-64  The  Eagle  Wing,  162  Fed. 
882,  89  C.  C.  A.  572;  Baton  Eouge  P. 
Co.  v.  George,  128  Fed.  914,  63  C.  C.  A. 
640. 

341-65  A  judgment  based  on  deposi- 
tions is  not  so  favorably  regarded.  The 
Santa  Eita,  176  Fed.  890,  100  C.  C.  A. 
360. 

341-66  Perriam  v.  Co.,  133  Fed.  140, 
6G  C.  C.  A.  206;  Hume  r.  Co.,  115  Fed. 
51,  52  C.  C.  A.  645;  The  Eliza  Strong, 
130  Fed.  99,  64  C.  C.  A.  433. 
If  allowance  deviates  from  current  of 
authority  or  is  based  upon  a  misappre- 
hension it  will  be  readjusted.  The 
Edith  L.  Allen,  129  Fed.  209,  63  C.  C 
A.  367;  The  Flottbek,  118  Fed.  954, 
55  C.  C.  A.  448. 

342-71  Eule  stated  in  text  for  note 
71  api>lies  though  some  of  the  parties 
do    not   join   iu    the    appeal    (The   San 
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Kafaol,  J 41  Fed.  270,  72  C.  C.  A.  3S,S), 
and  whore  finding  below  rests  upon  al- 
leged prei'ondorance  of  evidence.  Tho 
Fin  Mac  Cool,  147  Fed.  123,  77  C.  C.  A. 
349. 

342-77     Only    such    evidence     as     is 
made  a  part  of  the  bill   of  exceidioiis 
will    be    considered.      The    AVVandotte, 
145   Fed.    321,    75    C.   C.   A.    117. 
343-79     New  evidence  may  be  taken 
in   a   i)orsoual   injury   case  growing  out 
of   a    collision.      The   Honior,    109    Fed. 
572,  48  C.  C.  A.  465. 
344-83     Practioo     of     applying     for 
leave  to  take  additional  testimony  dis- 
a]>proved.      Pacific    S.    W.    Co.    v.   Gris- 
more,  117  Fed.  68,  54  C.  C.  A.  454. 
344-88     The  Ferguson,  153  Fed.  3G6, 
82  C.   C.  A.  442. 

345-89  Gaffner  r.  Pigott,  116  Fed. 
486,  54  C.  C.  A.  641. 
345-91  Peterson  r.  Larsen,  177  Fed. 
617,  101  C.  C.  A.  243;  The  Volunteer, 
149  Fed.  723,  79  C.  C.  A.  429;  Coast- 
wise T.  Co.  i:  Co.,  148  Fed.  837,  78 
C.  C.  A.  527;  The  Inca,  148  Fed.  3G3, 
78   C.    C.   A.    273;    The   Edward   Smith, 

135  Fed.  32,  67  C.  C.  A.  506;  Perriam 
V.  Co.,  133  Fed.  140,  66  C.  C.  A.  206; 
Jameson  v.  Lewis,  131  Fed.  728,  65  C. 
C.  A.  586;  The  Oscar  B.,  121  Fed.  978, 
58  C.  C.  A.  316;  Baker-W.  C.  Co.  t. 
Co.,  120  Fed.  247,  56  C.  C.  A.  83; 
Alaska  P.  Assn.  i\  Domenico,  117  Fed. 
99,  54  C.  C.  A.  485;  Paauhau  S.  P.  Co. 
V.  Palapala,  127  Fed.  920,  G2  C.  C.  A. 
552;  Appeal  of  Cahill,  124  Fed.  63,  59 
C.  C.  A.  519;  Memphis  &  N.  P.  Co.  v. 
Hill,  122  Fed.  246,  58  C.  C.  A.  610; 
Jacobsen  r.  Co.,  112  Fed.  73,  50  C.  C. 
A.    121. 

The  trial  judge  will  not  be  reversed 
though  testimony  evenly  balanced  (The 
Asher  J.  Hudson,  154  Fed.  354),  and 
reviewing  court  is  in  doubt  about  the 
finding  (The  Wallace  B.  Flint,  130  Fed. 
338,  64  C.  C.  A.  584);  nor  will  his  ac- 
tion in  discrediting  testimony  be  inter- 
fered with.  The  Fontana,  119  Fed. 
853,  56  C.  C.  A.  365.  If  a  finding  has 
been  concurred  in  by  two  courts  it  will 
ordinarily  be  sustained  though  the 
substantial  part  of  the  testimony  was 
not  given  orally  in  court.  Wilder 's 
S.  S.  Co.  V.  Low,  112  Fed.  161,  50  C. 
C.  A.  473.  But  if  trial  .iudge  saw  none 
of  the  witnesses  and  there  is  a  con- 
flirt  in  the  evidence  the  entire  record 
will   be   examined.    Lazarus  v.   Barber, 

136  Fed.  534,  69  C.  C.  A.  310;  Paauhau 


Co.  r.  Palapala,  127  Fed.  920,  62  C.  C. 
A.  552. 

There  is  less  than  the  usual  reason 
for  ailheriiig  to  his  (iudlngs  where  tiie 
case  was  heard  and  decided  years  after 
testimony  taken,  and  especially  so  if 
ho  fell  iiito  a  misaji]irehension  of  the 
charge  made  in  tho  libel  and  the  trend 
of  tho  ]>roof.  Mitihell  T.  Co.  V.  Green, 
120  Fed.  49,  56  C.  C.  A.  455. 
345-93  The  Svealand,  136  Fed.  lO:), 
69    C.    C.    A.   97. 

345-94  Leave  will  not  be  given  to 
introduce  new  evidence  after  ((ecrce  if 
it  might  have  been  introduced  orig- 
inall.v,  or  means  or  knowledge  of  its 
existence  was  within  reach  of  i)arty. 
Merchants'  B.  Co.  v.  Cargo,  134  Fed. 
727,  67  C.  C.  A.  618;  Kenney  v.  Blake, 
125  Fed.  672,  60  C.  C.  A.  362;  The  Mc- 
Donald, 112  Fed.  681,  50  C.  C.  A.  423. 


ADMISSIONS. 

Precautionary  measures  to  jrrevent  harm, 
365-25;  Eemotcness  of  conduct,  365-25; 
Silence  of  person  under  arrest,  367-27; 
Silence  of  wife  in  husband's  presence, 
371-32;  Failure  to  assert  •claim,  375-37; 
Silence  in  court,  377-47;  Joint  answer 
not  admission  of  joint  liability,  401-9; 
Explanation  of  pleading,  425-86;  Plead- 
ing by  one  not  a  party,  425-86;  Effect 
of  time  on  admission,  430-1 ;  Do  not  pre- 
clude evidence,  464-12;  Effect  of  con- 
sent order,  470-30;  Admissions  to  secure 
right  to  open  and  close,  480-64;  Effect 
given  strongest  admissions,  486-79;  Not 
binding  in  toto,  486-79;  Failure  to  offer 
evidence,  487-81;  Proof  of  deposition, 
488-83;  Depositions  of  corporate  officers; 
Lost  deposition,  489-91;  Ansicers  to  in- 
terrogatories by  corporation,  489-91 ;  TT'/(o 
may  offer  answers ;  party  in  court,  489-91; 
Bills  of  particulars,  490-92;  By  one  of  sev- 
eral legatees  or  devisees,  507-61 ;  Excep- 
tions to  rule  concerning  admissions  by 
former  owners,  516-81;  By  master  of 
vessel,  538-48;  Mtist  not  relate  to  fu- 
ture, 556-75;  Bcports  to  insurer,  556-76; 
Expression  of  opinion  or  conclusion,  556- 
77;  By  corporate  records,  556-77;  Acts 
of  promoters,  556-77;  Of  members  of 
corporation,  556-77;  By  one  trustee 
against  another,  568-15;  Against  per- 
sonal interest  of  trustees,  568-15;  Be- 
spccting  claims  in  favor  of  estate,  570- 
31;  By  one  of  tivo  receivers,  571-36; 
Lessor  and  lessee,  576-56;  By  members 
of   limited  partnership^   578-60;    As   6^- 
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tween  iivo  sets  of  sureties,  586-79;  While 
intoxicated,  595-11;  Proved  hy  book, 
60G--48;  By  deceased  [yersons,  611-61. 
357-1  Eice  v.  Taliaferro  (Tex.  Civ.), 
156  S.  W.  242;  Goodwin  v.  Holmes 
(Vt.),    89   A.    742. 

Expression  of  opinion,  without  knowl- 
edge, is  not  an  admission.  Aschenl)acli 
V.  Keene,  46  Misc.  600,  92  N.  Y.  S. 
764.  Conclusion  is  valueless.  Draper 
V.  Brown,  153  Mich.  120,  117  N.  W, 
213. 

357-2  Competency  of  confessions  and 
admissions  is  determinable  upon  same 
principles;  but  a  broad  distinction  lies 
in  their  weight  and  effect  as  testimony. 
Shelton  r.  S.,  144  Ala.  106,  42  S.  30. 
Admission  of  a  fact,  not  in  itself  in- 
A'olving  criminal  intent,  is  not  a  con- 
fession, as  that  we  had  to  kill  deceased 
to  save  ourselves.  Owens  v.  S.,  120 
Ga.  296,  48  S.  E.  21.  From  such  ad- 
mission no  presumption  arises  that 
homicide  was  murder.  Perkins  V.  S., 
124  Ga.  6,  52  S.  E.  17. 
357-3  Fact  testimony  given  grand 
jury  was  in  obedience  to  process  will 
not  render  admissions  therein  involun- 
tary, and  they,  if  of  an  exculpatory  na- 
ture, may  be  proved  against  accused. 
S.  V.  Campbell,  73  Kan.  688,  85  P.  784; 
S.  V.  Finch,  71  Kan.  793,  81  P.  494. 
One  who  testifies  merely  as  a  witness 
does  so  subject  to  the  liability  of  hav- 
ing his  testimony  subsequently  used 
against  him  on  his  trial  for  the  of- 
fense concerning  which  he  testified.  P. 
r.  Molineaux,  168  N".  Y.  264,  61  N,  E. 
286,  62  L.  E.  A.  193;  Wilson  v.  S.,  110 
Ala.  1,  20  S.  415,  55  Am.  St.  17;  Jones 
V.  S.,  120  Ala.  303,  25  S.  204.  Contra. 
S.  V.  Young,  119  Mo.  495,  24  S.  W. 
1038;  S.  V.  O'Brien,  18  Mont.  1,  43  P. 
1091,  44  P.  399;  if  he  testified  at  his 
own  request  and  was  informed  of  con- 
sequence. S.  V.  Simpson,  133  N.  C. 
676,  45  S.  E.  567.  Same  condition  ap- 
plicable to  voluntary  statements  made 
out  of  court.  S.  V.  Inman,  70  Kan. 
894,   79  P.   162. 

Formal  caution  essential. — S.  r.  Parker, 
132   X.   C.   1014,  43   S.   E.   830. 
359-9     Clay  v.  Brown,   1.48   Mo.   App. 
541,   128  S,  W.  803,  cit.  the  text. 
360-11     Bollinger    r.    Bollinger,    153 
Cal.    190,    94    P.    770;    Lerov   P.    Co.    v. 
Van  Evra,  94  111.  App.  356  ;'S.  r.  Peter- 
soji,  149  X.  C.  533,  63  S.  E.  87. 
Direct    admissions    competent    though 
they  show  commission  of  another  crime 


than  that  in  question.  S.  v.  Poole,  42 
Wash.  192,  84  P.  727. 
360-12  Collard  v.  Burch,  138  Mo. 
App.  94,  119  S.  W.  1009;  Eobb  v. 
Hewitt,  39  Xeb.  217,  58  N.  W.  SS; 
Gatzemeyer  v.  Peterson,  68  Neb.  832, 
94  N.  W.  974;  Till  v.  S.,  132  Wis.  242, 
111   N.  W.  1109. 

Examples. — A  statement  in  a  motion 
that  a  party  had  become  a  nonresident 
since  suit  commenced  admits  prior  resi- 
dence. Fidelitv  &  C.  Co.  v.  Brown,  4 
Ind.  Ty.  397,  69  S.  W.  915. 
Rilling  a  dog  which,  to  knowledge  of 
owner,  had  been  charged  with  killing 
sheep,  is  a  provable  admission.  Ander- 
son v.  Halverson,  126  la.  12.5,  101  N. 
W.   781. 

A  donee  of  land  who  recognizes  in 
widow  of  his  childless  donor  right  to 
be  endowed  with  one-half  the  latter 's 
lands  impliedly  admits  title  in  donor  at 
time  of  death.  Coberly  v.  Coberly,  189 
Mo.  1,  87  S.  W.  957. 
Order  of  proof  of  indirect  admissions 
is  in  discretion  of  state.  Till  v.  S., 
132  Wis.  242,  111  X".  W.  1109. 
361-13  See  Clav  v.  Brown,  148  Mo. 
App.  541,  128  S.  W.  803,  cit.  the  text. 
"Where  wife  charged  husband  with  com- 
mission of  a  homicide,  and  he  replied 
person  named  was  not  hurt  much,  his 
statement  was  susceptible  of  construc- 
tion he  did  the  killing.  Knight  v.  S., 
114  Ga.  48,  39  S.  E.  928. 
362-14  U.  S.  i\  Weems,  7  Phil.  Isl. 
241. 

Admissions  of  man  and  woman  they 
are  married  are  evidence  when  made 
against  their  interest.  C.  V.  llaylow, 
17  Pa.  Super.  541. 

One  who  acts  as  executor  admits  prop- 
erty devised  belonged  to  testator.  Sul- 
livan V.  E.  Co.,  128  Ala.  77,  30  S. 
528. 

Proof  by  judicial  decree  is  not  pre- 
cluded bv  admission.  Jones  v.  Downs, 
82  Conn."^  33,  72  A.  589. 
362-15  Johnson  r.  Perkins,  4  Ga. 
App.  633,  62  S.  E.  152  (unreasonable, 
improbable  or  impossible  explanation 
of  conduct) ;  Des  Moines  S.  Bk.  r.  Ken- 
nedy, 142  la.  272,  120  X.  W.  742  (iden- 
tity of  paper  admitted  by  producing 
it  under  order  of  court) ;  Searle  f. 
Bishop,  203  Mass.  493,  89  N.  E.  809; 
Lee  r.  Conran,  213  :Mo.  404,  111  S.  W. 
1151;  Leggat  r.  Palmer,  39  Mont.  302, 
102  P.  327  (failure  to  claim  interest); 
John  V.  S.,  5  O.  C.  C.  (X.  S.)  200; 
Wade  r.  E.  Co.,  89  S.  C.  280,  71  S.  E. 
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859.  See  Stoakes  v.  Larson,  108  Minn. 
234,  121  N.  W.  1112  (payment  by  de- 
fendant of  other  claims  against  part- 
nership); Peterson  r.  Smith,  72  Wash. 
284,  130  P.  33S. 

Conduct  in  the  course  of  litigation. 
Failure  to  produce  bonds  in  a  suit  in 
which  they  obviously  had  a  place 
amounts  to  an  admission  of  their  pay- 
ment. Huntington,  etc.  Co.  v.  Coke  Co. 
(W.  Va.),  SO  S.  E.  871. 
Appellant,  when  approached  about  oc- 
cupation of  building,  referred  appellee 
to  another,  and  at  the  time  was  dis- 
claiming any  rights  in  the  building. 
This  conduct  on  the  part  of  the  agent 
of  the  ajipellant  was  sufficient  of  it- 
self to  induce  tliose  who  were  attempt- 
ing to  get  the  use  of  the  building  to 
believe  that  no  rent  charge  would  bo 
made,  at  least  on  the  part  of  the  ap- 
pellant. Graham  Clothing  Co.  v.  Co., 
101  Ark.  504.  142  S.  W.  859. 
Failure  to  object  to  direction  of  ver- 
dict.— Norton  r.  University,  lOG  Me 
436,    76    A.    912. 

362-16  Tapp  r.  Dibrell,  134  N.  C 
546,  47  S.  E.  51;  Stadtler  v.  Co.  (Tex. 
Civ.),  121  S.  W.  1132. 
Payment  to  avoid  litigation. — Whitlock 
r.  .\runoivoii  (K.  I.),  90  A.  756. 
Part  payment  is  but  admission  pro 
tanto.  McAvcigh  v.  E,  Co.,  120  N.  Y. 
S.    102. 

Oflfer  of  part  pa3rment. — Mcintosh  v. 
Patton,  12  Ga.  App.  305,  77  S.  E.  6. 
Offer  to  pay  costs  of  treatment  not  an 
admission  of  liabilitv.  Winter  f.  Van 
Blarcom  (Mo.),  167  S.  W.  498;  Grogan 
V.  Doolev,  211  X.  Y.  30,  105  N.  E. 
135. 

363-18  ^fashburn  r.  Dannenberg  Co., 
117  Ga.  567,  44  S.  E.  97;  Close  r.  Chi- 
cago, 257  111.  47,  100  N.  E.  215;  Pay- 
ton  V.  Co.,  28  Ky.  L.  E.  1303,  91 
S.  W.  719;  Boyer  r.  E.  Co.,  97  Tex.  107, 
76  S.  W.  441.  See  Wilson  v.  Sarment 
(Cal.),   96   P.    315. 

Ground  for  distinction  between  real  and 
personal  property.  See  Lewis  r.  E. 
Co.,  223  111.  223,'  79  N.  E.  44  (valua- 
tion of  land  for  taxation  not  admis- 
sion). 

May  show  assessor  valued  property. 
If  oath  is  not  to  valuation,  but  only 
to  correctness  of  property  listed,  it 
may  be  shown  assessor  placed  valua- 
tion on  proj)erty.  Boyer  v.  E.  Co., 
97  Tex.  107,  76  "s.  W.  441. 
Tax  returns  competent  as  showing  size 
of  tract  of  land  claimed  by  person  who 


made  them.  Ivey  v.  Cowart,  124  Ga. 
159,   52   S.   E.   436. 

Making  statement  of  land  owned  is  in 
nature  of  admission  laud  not  inclu<lcd 
was  not  that  of  person  who  made 
statement.     Field  r.  Field,  39  Tex.  Civ. 

I,  87    S.   W.   726. 

364-19  P.  r.  Bird  (Cal.),  132  P. 
1061;  C.  V.  Min.  Sing,  202  Mass.  121, 
88  N.  E.  918  (applicable  to  conduct  of 
accused);  Nowack  v.  E.  Co.,  166  N.  Y. 
433,  60  N.  E.  32;  Ehodes  v.  S.  (Tex. 
Cr.),  153  S.  W.  128;  Loftus  v.  Sturgis 
(Tex.  Civ.  App.),  167  S.  W.  14. 
Authorities   collected. — See    Nowack    v. 

II.  Co.,  sujtra;  jMoriarty  v.  E.  Co.,  L.  E, 
5  Q.  B.   (Kng.)   314   (leading  case). 

An  attempt  to  suppress  evidence  is  an 
admission  it  is  deemed  unfavorable  to 
party  suppressing  it;  but  an  attempt 
to  keep  adverse  witness  from  testify- 
ing is  not  an  admission  party  is  mak- 
ing unjust  or  a  false  claim.  Harrison 
r.  Harrison,  124  la.  525,  100  N.  W. 
344.  Supjiression  of  documents  not  ad- 
mission they  would  prove  what  is 
claimed.  Stout  v.  Sands,  56  W.  Va. 
663,   49   S.   E.  428. 

364-20  S.  1'.  Smith,  72  Vt.  366,  48 
A.  647. 

Conduct  of  party  to  a  suit  indicating 
belief  in  weakness  of  cause  is  in  na- 
ture of  admission,  especially  if  resort 
be  had  to  falsehood.  Neece  v.  Neece, 
104  Va.  343,  51  S.  E.  739. 
365-21  Heller  v.  Katz,  62  Misc.  266, 
114  N.  Y.  S.  806. 

365-22  Houston  v.  E.  Co.,  204  Pa. 
321,    54    A.    166. 

Refusal  to  sell  property  at  a  given 
price  is  in  nature  of  admission  owner 
considers  it  of  value.  Conynham  v. 
Baldwin,  120  Fed.  500,  56  C.  0.  A. 
650. 

365-23  Knight  v.  Hunter,  155  Ala, 
238,  46  S.  235  (offer  to  buy  property 
claimed    adversely). 

365-25  King  i\  Franklin,  132  Ala. 
559,  31  S.  467;  Jewell  B.  Co.  r.  Mfg. 
Co.,  257  111.  238,  100  N".  E.  920;  Sec- 
ond Nat.  Bk.  V.  Gibbonev,  43  Ind.  App. 
492,  87  N.  E.  1064;  South  C,  etc.  E. 
Co.  r.  McHugh,  25  Ky.  L.  E.  1112,  77 
S.  W.  202  (verified  claim  for  damages 
admission  as  to  party  liable  and  as  to 
extent  of  loss);  Snow  r.  E.  Co.,  185 
Mass.  321,  70  N.  E.  205  (genuineness 
and  extent  of  injury) ;  Siblev  r.  Na- 
son,  196  Mass.  125,  81  N.  E.\887  (re- 
port to  insurer);  Perkins  v.  Eice,  187 
Mass.  28,  72   N.  E.  323   (existence  of 
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policy  competent  to  show  person  in 
control  of  pro]>erty) ;  Anderson  v.  Duck- 
worth, 162  Mass.  251,  38  N.  E.  510 
(making  repairs  on  property  by  per- 
son who  denied  ownership) ;  Ghio  V. 
Merc.  Co.  (Mo.),  163  S.  W.  551;  Iowa 
Nat.  Bk.  v.  Sherman,  23  S.  D.  8,  119 
N.  W.  1010;  Lissner  v.  Stewart  (Tex. 
Civ.),  147  S.  W.  610;  Pecos  v.  E.  Co., 
35  Tex.  Civ.  659,  80  S.  W.  867;  St. 
Louis  R.  Co.  V.  Smith,  33  Tex.  Civ. 
520,  77  S.  W.  28;  W.  U.  Tel.  Co.  v. 
Stubbs,  43  Tex.  Civ.  132,  94  S.  W. 
1083;  Gulf,  etc.  E.  Co.  v.  Comber  (Tex. 
Civ.),  80  S.  W.  1045. 
No  admission  of  negligence  from  dis- 
charge of  employe.  Gillet  v.  Shaw 
(Mass.),  104  N.  E.  719. 
Acts  of  control  over  property. — Tipton 
V.  E.  Co.,  89  Kan.  451,  132  P.  189. 
Attested  statement  by  bank  director, 
Chesbrough  v.  Woodworth,  195  Eed. 
875,  116  C.  C.  A.  465. 
Illustrations. — A  tender  admits  in- 
debtedness pro  tanto  and  validity  of 
demand.  Cameron  v.  Campbell,  141 
Fed.  32,  71  C.  C.  A.  520;  Hopkins  v. 
Eodgers,  91  N:  Y.  S.  749.  See  "Ten- 
der," infra,  495-27.  A  statement  of 
account  made  by  direction  and  ap- 
proved is  admission  (Eand  v.  Whip- 
ple, 71  App.  Div.  62,  75  N.  Y.  S.  740), 
and  if  rendered  by  vendee  is  conclusive 
as  to  price  of  items  specified,  though  j 
counter  demand  of  vendor  disputed. 
Ketchum  r.  Co.,  33  Wash.  92,  73  P.  1127. 
Price  for  which  part  of  one's  land  sold 
is  admissible  as  to  value  of  part  un- 
sold (Houston  V.  R.  Co.,  204  Pa.  321, 
54  A.  166),  though  sale  void  because 
made  by  parol.  Griseza  v.  Terwilliger, 
144  Cal.  456,  77  P.  1034.  Failure  to 
claim  a  credit  may  be  regarded  in 
determining  whether  or  not  payment 
was  made.  Ogden  v.  W.  O.  W.,  78 
Neb.  806,  113  N.  W.  524.  Acting  as 
executor  and  reviving  suit  begun  by 
testator  and  joining  heirs  admission 
property  involved  was  owned  by  testa- 
tor. Sullivan  v.  E.  Co.,  128  Ala.  77, 
30  S.  528.  A  conspiracy  of  heirs  to 
deprive  grantees  of  land  may  be  shown 
as  admission  of  existence  of  deed. 
Chew  V.  Jackson,  45  Tex.  Civ.  656, 
102  S.  W.  427.  Fraudulent  entries  in 
books,  admissions.  Culver  v.  Caldwell, 
137  Ala.  125,  34  S.  13. 
It  may  be  shown  person  accused  or  sus- 
pected of  committing  crime  attemjited 
to  escape  or  avoid  arrest  (Graham  v. 
S.,  125  Ga.  48,  53  S.  E.  SIG;   Grant  v. 


S.,  122  Ga.  740,  50  S.  E.  946;  S.  v. 
Williams,  118  la.  494,  92  N.  W.  652; 
S.  t:  Matheson,  130  la.  440,  103  N.  W. 
137;  S.  r.  Stewart,  65  Kan.  371,  69 
P.  335;  S.  r.  Kesner,  72  Kan.  87,  82 
P.  720);  that  he  offered  to  pay  value 
of  property  stolen  (Seaborn  v.  S.  (Tex. 
Civ.),  90  S.  W.  649),  and  intentionally 
made  false  statements  respecting  mate- 
rial matter.  C.  v.  Devanev,  182  Mass. 
33,  64  N.  E.  402.  Employer  does  not 
admit  his  negligence  toward  employes 
by  insuring  himself  against  liability 
for  injuries  to  them  (Eupp  v.  Shaffer, 
21  O.  C.  C.  643;  Manley  v.  Co.,  76 
Minn.  169,  78  N.  W.  1050),  nor  by 
furnishing  aid  to  one  injured.  Sias  v. 
Co.,  73  Vt.  35,  50  A.  554.  Making 
reduction  from  contract  price  for  work 
is  not  admission  going  to  sufficiency  of 
plans  according  to  which  work  done. 
Watson  V.  Co.,  77  Conn.  124,  58  A. 
741. 

In    the    absence    of   proof   as   to    who 

paid  lodge  dues  for  which  deceased 
member  liable,  an  offer  to  repay  sum, 
made  after  suit  brought,  is  not  admis- 
sion of  receipt  of  monev  by  society. 
National  C.  r.  Dillon,  212  111.  320,  72 
N.  E.  367. 

A  letter  written  concerning  ^layment  of 
indebtedness  for  an  article  which  con- 
tains no  complaint  concerning  it  is  ad- 
missible. Hansen  v.  Wayer,  101  111. 
App.   212. 

Payment  of  commission  to  cancel  con- 
tract shuts  off  claim  that  broker  was 
not  entitled  to  commission  for  pro- 
curing. Swee  r.  Neumann,  123  N.  Y. 
S.    776. 

Officer  who  arrested  a  person  accused 
of  uttering  forged  check  and  observed 
his  acts  may  testify  thereof  and  of 
his  declarations.  C.  v.  Bond,  188  Mass. 
91,  74  N.  E.  293. 

It  may  be  shown  one  claiming  to  be 
principal  of  another  drew  upon  him  for 
price  of  goods  consigned.  Northern 
Mfg.  Co.  V.  Wagner,  108  Wis.  584,  84 
N.  W.   894. 

In  an  action  on  book  account  defend- 
ant concedes  correctness  of  charges  by 
crediting  plaintiff  with  amount  thereof 
under  a  ]dea  in  offset.  Cameron  V. 
Estabrooks,  73  Yt.  73,  50  A.  63S. 
Precautionary  measures  to  prevent 
harm. — It  may  be  shown  that  ])rior  to 
infliction  of  injury  steps  were  taken  to 
remedy  defect  which  caused  it;  doing 
so  is  admission  ordinary  care  required 
it.      Mount   Morris    v.    Kanode,   98    111. 
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App.  373;  Chicajro  R.  Co.  r.  Eaton,  19-1 
111.  441,  (i2  X.  E.  7S4. 
Subsequent  precautions  and  repairs,  see 
Vols.      I'-IVN;      O-IW;      ]0-r.i;7;      12-140; 
14-40;    14-322. 

Conduct  sought  to  be  proved  must  not 
be  so  remote  or  api'arontiy  (lisconnocttid 
■with  tlu>  innttor  uuilor  iiivostijjfation  as 
to  create  a  strong'  pro]>ability  it  is 
the  result  of  other  motives  than  a 
consciousness  of  guilt.  Grant  r.  S., 
122  Ga.  740,  50  S.  E.  946. 
367-27  Int.  Harv.  Co.  r.  Voboril,  IS? 
Fed.  1)73,  110  C.  C.  A.  311;  Parulo  r.  K. 
Co.,  145  Fed.  664;  Sloss-S.  S.  &  I.  Co. 
r.  Sharp,  1.56  Ala.  284,  47  S.  279; 
Jones  r.  S.,  Ifi6  Ala.  175,  47  S.  100;  Sim- 
mons r.  S.,  7  Ala.  App.  107,  61  S.  466; 
In  re  De  Laveaga's  Est.,  165  Cal.  607, 
133  P.  307;  In  re  Ricks'  Estate,  160 
Cal.  467,  117  P.  539;  In  re  Snowball's 
Eat.,  157  Cal.  301,  107  P.  59S;  P.  r. 
Swaile,  12  Cal.  App.  192,  107  P.  134; 
P.  V.  Morley,  8  Cal.  App.  372,  97  P. 
84;  Bashore  v.  Mooney,  4  Cal.  App. 
276,  87  P.  553;  Godwin  r.  S.,  1  Bovce 
(Del.)  173,  74  A.  1101  (not  cogent); 
Holston  r.*K.  Co.,  116  Ga.  656,  43  S.  E. 
29;  Clark  r.  S.,  117  Ga.  254,  43  S.  E. 
853;  McElroy  r.  S.,  125  Ga.  37,  53 
S.  E.  759;  P.  v.  Tielke,  259  111.  88,  102 
N.  E.  229;  P.  v.  Hagenow,  236  111.  514, 
86  N".  E.  370;  Chicago  R.  Co.  r.  Bundv, 
210  111.  39,  71  N.  E.  28;  Pritchett  r. 
Sheridan,  29  Ind.  App.  81,  63  N.  E. 
865;  Masons'  Assn.  v.  Brockman,  26 
Ind.  App.  182,  59  N.  E.  401;  Springer 
V.  Byram,  137  Ind.  15,  36  N.  E.  361, 
23  L.  R.  A.  244;  Raum  v.  Council,  155 
Ky.  690,  160  S.  W.  255;  Givens  r.  R. 
Co.,  24  Ky.  L.  R.  1796,  72  S.  W.  320; 
C.  V.  Dewiiirst,  190  Mass.  293,  76  N.  E. 
1052;  Sumner  r.  Gardiner,  184  Mass. 
433,  68  N.  E.  850;  C.  v.  O'Brien,  179 
Mass.  533,  61  N.  E.  213;  P.  v.  Daily 
(Mich.),  144  N.  W.  890;  P.  v.  Ham- 
mond, 177  Mich.  416,  143  N.  W.  244; 
S.  r.  Quirk,  101  Minn.  334,  112  N.  W. 
409;  Bathke  r.  Krassin,  82  Minn.  226, 
84  N.  W.  796;  Bailev  v.  Bailev,  139 
Mo.  App.  176,  122  S.  W.  1099;  Horan 
V.  Byrnes,  72  N.  H.  93,  54  A.  945; 
S.  r.  D'Adame,  84  N.  J.  L,  386,  86  A. 
414;  Stecher  L.  Co.  v.  Inman,  175  N.  Y. 
124,  67  N.  E.  213,  67  App.  Div.  625, 
74  N.  Y.  S.  1147;  P.  v.  Koerner,  154 
N.  Y.  355,  48  N.  E.  730;  Ga  Nun  f. 
Palmer,  159  App.  Div.  86,  144  N,  Y. 
S.  457;  Packard  Co.  v.  New  York,  151 
App.  Div.  941,  137  N.  Y.  S.  9;  Schill- 
ing V.  E.  Co.,  77  App.-  Div.  74,  78  N. 


Y.  S.  1015;  Watson  r.  Newell,  142  N. 
Y.  S.  653;  Wallace  r.  Wallace,  137 
N.  Y.  S.  43;  S.  r.  Record,  151  N.  C. 
695,  65  S.  E.  1010;  Yirginia-C.  C.  Co. 
r.  Kirvon,  130  N.  C.  161,  41  S.  E.  1; 
John  r.  S.,  5  O.  C.  C.  (N.  S.)  200; 
Vaughan  r.  S.,  7  Okla.  Cr.  685,  127 
P.  264;  Patty  r.  Co.,  53  Or.  350,  96 
P.  1106,  cit.  the  text;  C.  r.  Aston,  227 
Pa.  112,  75  A.  1019;  Talbert  v.  Talbert 
(S.  C),  81  S.  E.  644;  S.  v.  Sudduth, 
74  S.  C.  498,  54  S.  E.  1013;  S.  v.  Major, 
70  S.  C.  387,  50  S.  E.  13;  Houston  & 
T.  0.  R.  Co.  r.  Fox  (Tex.),  166  S.  W. 
693;  Davis  r.  S.,  54  Tex.  Cr.  236,  114 
S.  W.  366;  Reid  Auto  Co.  v.  Gorsczvo 
(Tex.  Civ.),  144  S.  W.  688;  Bass  ^•. 
Tolbert,  51  Tex.  Civ.  437,  112  S.  W. 
1077;  S.  v.  Mortensen,  26  Utah  312,  73 
P.  562,  633;  S.  r.  Smith,  72  Vt.  366, 
48  A.  647;  Hardy  v.  S.  (Wis.),  136 
N.  W.   638. 

See  Modlin  v.  Jones,  84  Neb.  551,  121 
N.  W.  984. 

Contra  as  to  written  communication. 
S.  i\  MacFarland,  S3  N.  J.  L,  474,  83 
A.  993. 

Statement  made  by  witness. — P.  v. 
Jacobs,  158  App.  Div.  293,  143  N.  Y. 
8.  21;  Kaht  r.  Frazin,  144  N.  Y.  S.  641. 
Failure  to  contradict  assertion  of  title 
by  another.  Welch  r.  McNeil,  214 
Mass.  402,  101  N.  E.  985. 
Evidence  of  silence  to  be  received  with 
caution.  Joiner  V.  S.,  129  Ga.  295,  58 
S.  E.  859;  Pholan  v.  S.,  114  Tenn.  483, 
88   S.   W.    1040. 

Discrediting  witness  by  proof  of  si- 
lence.— See  Thoin]>son  r.  Mecosta,  141 
Mich.  175,  104  N.  W.  694. 
Silence  not  equivalent  to  a  confession. 
H.  r.  Edwnnis,  13  S.  C.  30. 
Non-production  of  book  of  accounts. 
An  admission  defendant  received  from 
]ilaintiff's  decedent  sum  of  money 
si\ed  for,  and  failure  to  produce  any 
book  in  which  it  was  charged,  tends 
to  show  a  delivery  of  money  did  not 
create  a  debt.  Blaisdell  v.  Davis,  72 
Vt.    295,    48    A.    14. 

Confessions  by  silence,  see  Vol.  3,  p 
299. 

Silence  of  person  under  arrest,  see  Vol. 
3,  p.  149;  Vol.  6,  ]>.  60S,  and  infra, 
"Circumstantial  Evidence,"  149-18. 
Silence  of  one  accused,  see  Vol.  3,  p. 
148;  Vol.  6,  p.  665,  and  infra,  "Cir- 
cumstantial Evidence,"  148-12. 
Failure  to  answer  letter  not  admission. 
^Marshall  r.  U.  S.,  197  Fed.  511,  117 
C.  C.  A.  65. 
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371-32     S.  V.  Eecord,  151  N.  C.  695, 
65    S.    E.    1010. 

Incompetency  of  wife. — Eule  stated  m 
text  applies  to  a  conversation  over- 
heard bv  a  third  person,  though  wife 
not  competent  to  explain  or  deny  her 
part  therein  on  trial  against  husband. 
Ford  V.  S.,  121  Ga.  793,  53  S  E.  33.3; 
Knight  v.  S.,  114  Ga.  48,  39  S.  E.  928. 
Prosecution  for  wife  beating.  —  Eule 
applies  on  trial  of  husband  for  beat- 
ing wife,  although  she  decdiues  to  tes- 
tify against  him.  Joiner  v.  S.,  119 
Ga.  315,  46  S.  E.  412. 
Silence  of  wife  in  husband's  presence. 
Wife  does  not  admit  husband  not  in- 
debted to  her  by  remaining  silent  when 
he  so  asserted,  at  least  as  against 
those  who  became  his  creditors  later. 
Paul  V.  Kunz,  188  Pa.  504,  41  A.  610_; 
Thomas  r.  Butler,  24  Pa.  Super.  30o. 
373-35  Bartlett  v.  Co.,  142  la.  o38, 
119  X  W  729.  Eule  has  exceptions. 
Snell  V.  Weldon,  239  111.  279,  87  N.  E. 
1022. 

373-36  Jaclcson  r.  Dralve,  37  Can. 
Sup.  315;  McNamara  v.  Douglas,  78 
Conn.  219,  61  A.  368;  Giveus  f.  Co., 
29  Ky.  L.  E.  1217,  60  S.  W.  304; 
Adam  Eoth  G.  Co.  v.  Hotel  Montieello 
(Mo.),  166  S.  W.  1125;  Blanding  v. 
Cohen,  101  App.  Div.  442,  92  N.  Y.  S. 
93. 

Failure  to  reply  to  letter  demanding 
payment  of  disputed  claim,  not  admis- 
sion. Haas  r.  Bonwit,  119  N.  Y.  S. 
202.  See  379-52,  infra. 
375-37  Matthews  r.  Farrell,  140  Ala. 
998  37  S.  325;  Baker  v.  Haynes,  146 
Ala.  520,  40  So.  968.  See  "Accounts," 
etc.,    supra.  -,    .     ■         ^1 

Mere  denial  of  amount  is  admission  ot 
the  receipt  of  goods.  Montgomery  v. 
Pfluger,  3  Haw.  388. 
One  who  objects  to  account  sent  him 
because  it  is  not  in  accordance  with 
contract  mav  retain  money  sent  on  ac- 
count of  the  contract,  though  it  pur- 
ported to  be  in  full  payment.  Eobm- 
aon  r.  Co.,  120  Ga.  901,  48  S.  E.  380. 
Failure  to  assert  claim  at  proper  time 
and  place  is  some  evidence  of  admis- 
sion inconsistent  with  claim  subsequent- 
ly made.  Xichols  r.  New  Britain,  77 
Conn.  695,  60  A.  655;  Tripp  r.  Ma- 
comber,  187  Mass.  109,  72  N.  E.  361. 
But  see  Houston  &  T.  C.  E.  Co.  r.  Fox 
(Tex.),  166  S.  W.  693. 
Failure  to  examine  books  of  account. 
Though  a  member  of  a  partnership 
may  never  have   seen   a  balance   sheet 


nor  had  occasion  to  look  at  the  books, 
if  he  has  had  access  to  them  he  cannot 
object  to  any  charges  therein  against 
him  as  between  himself  and  co-part- 
ners. Turner  v.  Turner,  98  Md.  22, 
55  A  1023  (sub.  nom..  Safe  Dep.  v. 
Turner,  98  Md.  22,  55  A.  1023). 
375-38  Sonnenschein  v.  Malter,  144 
111.   App.   183.  ,      _^^ 

375-40     O'Hearn  v.  S.,  79   Neb.  ol3, 
113  X.  W.   130. 

376-42     Sorenson  v.   U.   S.,   168   Fed. 
785,  94  C.  C.  A.  181;  Parulo  v.  E.  Co., 
145   Fed.   664;   Sprouse   v.  Co.,  132  Ky. 
269,    116    S.    W.    344;    Eaton    i\    C,    28 
Ky.  L.  E.  906,  90   S.  W.  972;    Tate  v. 
S.,   95    Miss.    138,    48    S.    13;    Irving  v. 
S  ,  92  Miss.  662,  47  S.  518;  S.  v.  Bowen, 
947  Mo.  584,  153  S.  W.  1033;  Stecher  L. 
Co.  f.  Inman,  175  N.  Y.  124,  67  N.  E. 
213,    67    App.    Div.    625,    74    N.    Y.    S. 
1147;  P.  r.  Koerner,  154  N.  Y.  3oo,  48 
N     E.   730;    S.    r.   Jackson,   150   N.   C. 
831,    64    S.    E.    376;    Phelan   v.   S.,    114 
Tenn.  483,  88  S.  W.  1040;  S.  r.  Baruth, 
47    Wash.    283,   91    P.    977;    McCord   v. 
Co.,    46    Wash.    145,    89    P.    491,    13    U 
E    A    (N.  S.)  349;  Maxwell  v.  Welling- 
ton, 138  Wis.  607,  120  X.  W.  505.     _ 
A  party  seriously  injured  and  suffering 
from    shock,    though    conscious,    is    not 
bound    to    give    heed    to    every    remark 
made  relating  to  occurrence  which  pro- 
duced   his    condition.     Schilling    r.    E. 
Co.,  77  App.  Div.  74,  78  N.  Y.  S.  lOlo. 
Comp.  Holston  v.  E.  Co.,   116  Ga.  bob, 
43   S    E.  29;   Givens  r.  E.  Co.,  24  Ky. 
L.  E.  1796,  72  S.   W.  320.  ,  ^       ^ 

If  it  is  doubtful  whether  accused  heard 
a  statement  concerning  his  action, 
I  proof  of  it  may  be  received  and  jury 
'  instructed  to  disregard  it  if  they  be- 
lieve it  was  not  heard.  Knight  v.  h., 
114  Ga.  48,  39  S.  E.  928. 
Where  party  is  near  enough  to  near  it 
is  almost  a  necessary  inference  he  did 
hear.  A'irgiiiia-C.  C.  Co.  v.  Kirven,  130 
N.  C.  161,  41  S.  E.  1.  See  Vol.  6,  p. 
666.  ^        , 

Conclusion  that  statement  was    heard 
bv    one    not    a   party    to     conversation 
inadmissible.    Trdangen    V.    Doner,    1--^ 
la.  533,  98  N.  W.  317. 
376-43     Hanger    v.    V.    S.,    1^3    i^ed. 
54,   97    C.    C.    A.    372;    Eaton   v.   C,   28 
Kv    L.  E.  906,  90  S.  W.  972;   Stecher 
K    Co.    r.    Inman,    175    N.    Y.    124     67 
N.  E.  213,  67  App.  Div.  625,  74  N.  Y. 
S    1147.     See  Couch   V.  S.,  58  Tex.  Cr. 
505,   126   S.   W.   866. 
A  guest  on  an  automobile  ride  is  not 
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in  position  to  fjivo  orders  as  to  move- 
ment of  machine,  or  dissent  from  or- 
ders given  by  his  host.  Routledge  v. 
Co.  (Tex.  Civ.),  9.5  S.  W.  749. 
Circumstances  may  excuse  silence  on 
])art  of  accusoti.  Sprouso  T.  Co.,  132 
Ky.  2G9,  lU)  S.  ^V.  344. 
a7G-45  Millsapp  r.  Woolfc,  1  Ala. 
Ai)p.  599,  56  S.  22;  Briel  v.  Exch.  Nat. 
Bk.,  172  Ala.  475,  55  S.  808;  Hauger 
V.  U.  S.,  173  Fed.  54,  97  C.  C.  A.  372; 
Joiner  r.  S.,  129  Ga.  295,  56  S.  E.  859; 
Stevens  v.  S.,  118  Ga.  806,  45  S.  E.  615; 
P.  r.  Koerner,  154  N.  Y.  355,  48  N.  E. 
730;  Bonoy  v.  Boney,  161  N.  C.  614, 
77  S.  E.  784;  S.  r.  Jackson,  150  N,  C. 
831,  64  S.  B.  376;  Virginia-C.  C.  Co. 
r.  Kirven,  130  N.  C.  161,  41  S.  E.  1; 
Crowell  c.  S.,  56  Tex.  Or.  480,  120  S.  W. 
897  (declaration  in  presence  of  ac- 
cused must  amount  to  accusation) ; 
Pond  r.  Pond,  79  Vt.  352,  65  A.  97; 
S.  r.  Baruth,  47  Wash.  283,  91  P.  977. 
Calling  for  an  answer. — Mere  fact 
statoinont  is  read  to  accused  does  not 
make  it  incumbent  on  him  to  answer. 
P.  r.  Young,  72  App.  Div.  9,  76  N.  Y. 
S.    275. 

Newspaper  article  not  denied.  Louisi- 
ana Purchase  Exposition  Co.  r.  Emer- 
son, 149  Mo.  App.  594,  129  S.  W.  753. 
Question  of  law  whether  reply  required. 
Whether  circuinstanccs  called  for  re- 
ply is  preliminary  question  for  court. 
Parulo  V.  E.  Co.,  145  Fed.  664;  P.  v. 
Mallon,  103  Cal.  513,  37  P.  512;  Schill- 
ing v.  R.  Co.,  77  App.  Div.  74,  78  N. 
Y.  S.  1015;  Pierce  v.  Pierce,  66  Vt. 
369,    29    A.    364. 

377-46  Hansen  v.  Williams  (Tex. 
Civ.),  113  S.  W.  312. 
Administrator,  if  without  prior  knowl- 
edge of  any  item  of  plaintiff's  claim 
against  estate,  is  not  bound  to  object 
to  statement  made  by  plaintiff  concern- 
ing it.  Davis  v.  Gallagher,  124  N.  Y, 
487,  26  X.  E.  1045. 
377-47  S.  V.  Baruth,  47  Wash.  283, 
91    P.   977. 

Silence  in  court. — One  is  not  bound  to 
contradict  testimony  of  witness  unless 
he  is  called  as  witness  or  heard  the 
testimony;  and  if  it  was  heard  it  need 
not  be  contradicted  unless  it  was 
material  to  the  issue  being  tried 
against  person  sought  to  be  affected 
by  silence.  Thayer  r.  Usher,  98  ^le. 
468,  57  A.  839  (dist.  Blanchard  v. 
Hodgkins,  62  ^le.  119,  on  ground  de- 
fendant was  called  as  witness  and  tes- 
timonv    he    failed    to    denv    was    mate- 


rial). To  same  effect  as  principal  case 
are  Casedav  /•.  Lindstrom,  44  Or.  309, 
75  P.  222;  Patty  v.  Co.,  53  Or.  350,  96 
P.  1106;  and  it  need  not  be  contra- 
ilicted  if  person  who  heard  it  is  called 
as  witness.  Leggott  r.  Schwab,  111 
Ap]>.  Div.  341,  97  N.  Y.  S.  805;  C.  V. 
Burton,  183  Mass.  461,  67  N.  E.  419. 
Fact  witness  did  not  deny  statement 
when  made  in  her  piesence  at  a  for- 
mer trial  is  incomi)etent  as  tending  to 
establish  falsity  of  her  testimony.  1 
Greenl.  Ev.,  S98,  note;  Melen  r.  An- 
drews, Moo  &  M.  (Eng.),  336,  31  R.  R. 
736;  C.  V.  Kenney,  12  Met.  (Mass.) 
235;  Blaekweir  r.  McElwee,  96  N.  C. 
71,  1  S.  E.  676,  60  Am.  Rep.  404; 
Broyles  v.  S.,  47  Ind.  251.  The  sug- 
gestion in  Blanchard  r.  Hopkins,  62 
Me.  119,  that  rule  is  changed  by  ad- 
mission of  jmrties  to  testify  :s  not  sus- 
tained by  reasons  for  exclusion  or  mod- 
ern authorities.  Horan  v.  Byrnes,  72 
N.  H.  93,  54  A.  945.  But  in  Hlinois 
a  party  who  fails  to  contradict  testi- 
mony of  other  party  to  a  suit  on  a 
vital  point  in  issue  practically  admits 
truth  of  testimony.  Muetze  v.  Pro- 
casky,  126  111.  App.  589.  A  person  is 
not  bound  to  reply  to  conclusions  stated 
bv  another.  Saunders  v.  R.  Co.,  99 
Tenn.  130,  41  S.  W.  1031.  Failure  to 
testify  or  call  witnesses  is  in  nature 
of  admission  where  circumstances  are 
such,  party  would  ordinarilv  do  so. 
Howe  v.  Howe,  199  Mass.  598^  85  N.  E. 
945.  Silence  of  party  in  court  as  to 
facts  reflecting  on  him  and  of  which 
he  has  information  is  not  a  positive 
admission  of  truth  of  adverse  testi- 
mony; it  warrants  unfavorable  infer- 
ence. Mever  r.  Minsky,  128  App.  Div. 
589,  112  N.  Y.  S.  860. 
Impeachment  by  failure  to  testify,  see 
Vol.    7,    p.    155. 

Deposition  used  in  court  without  juris- 
diction need  not  be  denied.  O'Dell 
r.  Goff,  153  Mich.  643,  117  N.  W.  59. 
Accused  is  not  called  on  to  deny  tes- 
timony given  on  examining  trial. 
Maloney  v.  S.,  91  Ark.  485,  121  S.  W. 
728. 

378-48  P.  t'.  Manasse,  153  Cal.  10, 
94  P.  92;  Bulfer  v.  P.,  141  111.  App. 
70;  Rafter  v.  R.  Co.,  139  111.  App.  81; 
In  re  Thorp's  Will,  150  N.  C.  487, 
64  S.  E.  379  (silence  of  client  in 
court). 

Physical  condition  of  party  may  ex- 
cuse him  frnni  replying  to  statements. 
Tate  V.  S.,  95  Miss!   138,  48  S.  13. 
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Admissible  on  question  of  ownership 
of  personalty  v.iieu  verified.  Fudge  r. 
Marquell,  164  Ind.  447,  72  N.  E.  565, 
73  N.  E.  895. 

378-49  Seevers  t\  C.  Co.  (la.),  13S 
N.  W.  793;  Biggs  v.  Stueler,  93  Md. 
100,  48   A.   727;    Pye  v.   Perry    (Mass.) 

104  N.  E.  460;  Jennings  V.  Wall 
(Mass.),  104  N.  E.  738;  Callahan  v. 
Goldman,  216  Mass.  234,  103  N.  E.  687; 
Parker  v.  Ins.  Co.,  188  Mass.  257,  74 
N.  E.  286;  State  Bk.  v.  McCabe,  135 
Mich.  479,  98  N.  W.  20;  Thomas  v. 
Gage,  141  N.  Y.  506,  36  N.  E.  385; 
Irwin  V.  Co.,  39  Wash.  346,  81  P.  849. 
379-50  Benn  v.  Forrest,  213  Fed. 
763    (C.  C.  A.). 

379-52  Failure  to  answer  letter. 
Wlien  a  party  who  has  received  a  let- 
ter stating  terms  and  conditions  upon 
and  purpose  for  which  a  check  was 
sent  does  not  refuse  to  accept  check 
or  object  to  statements,  both  check  and 
letter  are  evidence  of  admissions.  St. 
Joseph  H.  Co.  v.  Co.,  156  Ind.  665,  59 
N.  E.  995.  One  who  knows  that  a 
party  holds  a  note  purporting  to  be 
signed  by  him  must  not  remain  silent 
when  asked  by  letter  if  signature  is 
genuine.  Harmon  v.  Leberman,  39 
Tex.  Civ.  251,  87  S.  W.  203.  Unan- 
swered telegram  not  competent  to  show 
addressee  was  a  business  associate  of 
sender.  Lynch  v.  McCabe,  126  App. 
Div.  744,  111  N.  Y.  S.  291.  See  373-36, 
supra. 

Promise  to  act. — Silence  of  a  party  who 
has  promised  to  act  and  to  v.iiom  let- 
ters written  may  be  regarded  as  ad- 
mission he  understood  contract  as  did 
other  party.  Murray  v.  Co.,  22  Ky. 
L.  R.  1477,  60  S.  W.  648. 
380-54  Foster  t\  Hobson,  131  Ta. 
58,  107  N.  W.  1101;  McKnight  r.  Co. 
(Tex.  Civ.),  99  S.  W.  198. 
380-56  Coombs  v.  Joerg,  125  App. 
Div.  615,  no  N.  Y.  S.  6  (executor's 
retention  of  bill  for  services  rendered 
decedent). 

382-60  See  infra,  610-60,  et  seq. 
Reason  for  remaining  silent  may  be 
explained.  Cable  v.  Bowlus,  21  O.  C. 
C.  53. 

382-61  Conyngham  v.  Baldwin,  120 
Fed.  500,  56  C.  C.  A.  650;  South  C, 
etc.  R.  Co.  V.  McIIugh,  25  Kv.  L.  R. 
1112,   77   S.   W.    202;    Mc^Fanus    V.   Co., 

105  Minn.  114,  117  N.  W.  233;  S.  r. 
Quirk,  101  Minn.  334,  112  N.  W.  409; 
S.  V.   Sudduth,   74   S.  C.   498,   54   S.    E. 


1013;  Phelan  r.  S.,  114  Tenn.  483,  88 
3.   W.   1040. 

383-62  Thrush  v.  Fullhart,  210  Fed. 
1  (C.  C.  A.);  Thompson  v.  U.  S.,  202 
Fed.  401,  406,  120  C.  C.  A.  575;  Wool- 
sey  V.  Haynes,  165  Fed.  391,  91  C. 
C.  A.  341;  Varley  D.  M.  Co.  v.  Os- 
theimer,  159  Fed.  655,  86.  C.  C.  A.  523; 
Edwards  v.  Bates,  117  Fed.  526;  Board 
f.  Bk.,  108  Fed.  505,  47  C.  C.  A.  464; 
Williams  V.  Lay  (Ala.),  63  So.  466; 
Hartsell  r.  Masterson,  132  Ala.  275, 
31  S.  616;  Key  v.  S.,  8  Ala.  App.  2,  62 
S.  335;  Russell  v.  Webb,  96  Ark.  190, 
131  S.  W.  456;  Batcheller  v.  Whittier, 
12  Cal.  App.  262,  107  P.  141;  Womble 
V.  Wilbur,  3  Cal.  App.  535,  86  P.  916; 
Havden  r.  Collins,  1  Cal.  App.  259,  81 
P.  1120;  In  re  Burnham's  Will  (Colo.), 
134  P.  254;  Denver  &  C.  I.  Co.  v. 
Rudolph,  47  Colo.  380,  107  P.  816; 
Woodbridge  I.  Co.  v.  Co.,  81  Conn.  479, 
71  A.  577;  McXamara  v.  Cotton  Co., 
10  Ga.  Apii.  669,  73  S.  E.  1092;  So.  R. 
Co.  V.  Allison,  115  Ga.  635,  42  S.  E. 
15;  Paulo  v.  Malo,  6  Haw.  390;  Frike 
7-.  Orr,  109  111.  App.  200;  Chicago,  etc. 
Co.  V.  Mitchell  (Ind.),  105  N".  E.  396; 
Ereiner  r.  Nugent,  136  la.  322,  111  N.  W. 
446;  Jackson  B.  Church  v.  Combs,  130 
Ky.  255,  113  S.  W.  119;  Shelbyville  r. 
McDade,  29  Kv.  L.  R.  119,  92  S.  W.  568; 
Marks  v.  Hardv,  117  Kv.  663,  78  S.  W. 
864,  1105;  Skidmore  v.  Smith,  27  Ky. 
L.  R.  323,  84  S.  W.  1163;  Hutchinson 
V.  Nay,  183  Mass.  355,  67  N.  E.  601; 
Cooley  r.  Collins,  186  Mass.  507,  71 
N.  E.  979;  Granger  r.  Far  rant  (Mich.), 
146  N.  W.  218;  Snvder  v.  Patton,  143 
Mich.  350,  106  N.  W.  1106;  Dickson  r. 
Miller,  124  Minn.  346,  145  N.  W.  112; 
Gardner  v.  Northern  R.  Co.,  118  Minn. 
275,  136  N.  W.  1028;  Bailev  r.  S., 
94  Miss.  863,  48  S.  227  (failure  to  use 
opportunity  to  escape  from  prison  and 
notification  of  escape  of  another) ; 
Northup  V.  Colter,  150  Mo.  App.  639, 
131  S.  W.  364;  Hitt  v.  Hitt,  150  Mo. 
App.  631,  131  S.  W.  369;  Vermillion 
V.  Parsons,  107  Mo.  App.  192,  80  S.  W. 
916;  s.  c,  101  Mo.  App.  602,  73  S.  W. 
994;  Wangner  v.  Grimm,  169  N.  Y.  421, 
62  N.  E.  569;  Spink  v.  Bodensick,  142 
N.  Y.  S.  321;  Williams  r.  Hamlin,  121 
N.  Y.  S.  228;  S.  r.  Peterson,  149  N.  C. 
533,  63  S.  E.  87;  Kann  r.  Bennett,  223 
Pa.  36,  72  A.  342  (immaterial  declara- 
tions attached  to  pleadings  if  their 
correctness  denied) ;  Wonsetler  r.  Won- 
setler,  23  Pa.  Super.  321 ;  ?kIorse  r.  Stan- 
ley  County,    26    S.   D.   313,    128   N.   W. 
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lo3;  Lindquist  r.  Port  Huron  Co.,  22 
S.  D.  29S,  117  N.  W.  SG.!;  Lee  r.  S., 
121  Tenn.  521,  1  Iti  S.  W,  SSI;  Houston, 
otc.  Co.  V.  Fox  (Tex.),  IGU  S.  W.  li!)H; 
Duckott  i\  S.  (Tox.  Cr.),  1;30  S.  \V. 
1177;  Holt  r.  Gerjjuin  (Tex.  Civ.),  l.jti 
S.  W.  -jSI;  Gamble  r.  yinrfiu  (Tex. 
Civ.),  151  S.  W.  327;  Rat.liir  r.  Cor- 
don (Tox.  Civ.),  149  S.  W.  197;  Me- 
Million  r.  Hk.  (Tex.  Civ.),  145  S.  W, 
300;  First  Nat.  Bk.  v.  Pearce  (Tex. 
Civ.),  12G  S.  W.  2S5;  Arthur  C.  Co.  i: 
Willis  (Tex.  Civ.),  125  S.  W.  5S4;  .Tohn- 
son  r.  Hulett,  56  Tex.  Civ.  11,  120  S. 
\V.  257;  Johnson  v.  Buchanan,  54  Tox, 
Civ.  32S,  116  S.  W.  875;  Hudson  r. 
S.,  53  Tex.  Civ.  453,  117  S.  W.  469; 
Maffi  r.  Stephens  (Tex.  Civ.),  93  S.  W. 
158;  Over  r.  R.  Co.  (Tex.  Civ.),  73 
S.  W.  535;  Lindsey  r.  White  (Tex. 
Civ.),  61  S.  W.  438;  Cutc-hin  r.  Roa- 
noke, 113  Va.  452,  74  S.  E.  403;  Siufjor 
Mfp.  Co.  7-.  Brvant,  105  Va.  403,  54 
S.  E.  320;  Repass  r.  Richmond,  99  Va. 
508,  39  S.  E.  160;  Kellogg  L.  &  ^l. 
Co.  r.  Co.,  140  Wis.  341,  122  N.  W. 
737;  ^ranning  ,-.  School  Dist.,  124  Wis. 
84,  102  N".  W.  356;  .Jenkins  r.  S,  (Wvo.), 
134  P.  260. 

As  part  of  res  gestae. — People's  Xat. 
P.U.  r.  Rhoades  (Del.),  90  A.  40i); 
Pecos,  etc.  Co.  r.  Coffman  (Tox.  Civ.), 
160    S.    W.    145. 

Not  to  establish  his  own  title  or  claim, 
or  the  claim  of  those  holding  under 
him.  Strickland  r.  Strickland,  103  Ark. 
ls3,  140  S.  W.  501. 
The  letters  written  by  appellee  to  ap- 
pellant after  the  termination  of  his 
Bcrviccs  for  her,  were  imi)!oi)erly  ad- 
mitted, because  they  were  self-serving 
declarations  by  appellee,  and  were 
not  of  such  chara<ter  as  reasonaldy 
to  impose  upon  ai)pellant  the  duty  to 
reply  thereto  and  refute  the  claims 
made  therein.  CHirtsinger  v.  McGown 
(Tex.  riv.),  149  S.  \V.  303. 
It  is  the  circumstances  surrounding 
the  party  speaking  and  the  nature  of 
tlie  litigati(m  wlion  the  testimony  is 
ofTered  whi(di  determines  the  admis- 
sibility of  the  testimony.  Crver  v.  Mc- 
Guire.'  14S  Ky.  100,  146  S.  W.  402. 
Declaration  as  to  age  held  not  self- 
serving.  Home  Benefit  Assn.  v.  Wes- 
ter (Tex.  Civ.),  146  S.  W.  1022. 
Admission  of  marriage  may  be  against 
interest.  Seibert 's  Estate,  1  Pa.  C.  C. 
229. 

Self-serving  statements  by  decedent. 
It  is  immaterial  such  statements  made 


by  jiorson  since  deceased  (Shaffer  v. 
Gaynor,  117  N.  C.  15,  23  S.  E.  154), 
if  not  made  in  iiresence  of  adverse 
part  v.  Pvm  r.  Pvm,  118  Wis.  662,  96 
X.    \V.    429. 

Letters  from  jdaintilf  to  defendant  in 
nature  of  self-serving  declarations  as 
to  contract.  Geo.  W,  Mueller  Mfg.  Co. 
r.  Benton,  137  Ga.  411,  73  S.  E.  669. 
And  see  Heard  r.  Clegg  (Tex.  Civ.), 
]  I  I  S.  W.  1 1 45. 

Conversation  between  accomplices,  ^fax- 
well  r.  S.  (Tex.  Cr.),  149  S.  W.  171. 
S8-1-63  Eilerman  r.  Farmer  (Ky.), 
lis  S.  W.  2S9  (immaterial  statement 
made  in  presence  of  other  party). 
385-64  Olson  r,  Brundage,  139  HI. 
.\|i|).  559,  cit.  the  text;  Merrill  r. 
Loisenring,  166  Mich.  219,  131  N.  W. 
53S;  Wilson  V.  S.  (Tex.  Cr.),  155  S.  W. 
212. 

3SG-65     Varley    D.     M.    Co.    v.    Os- 
theimcr,  159  Fed.  655,  86  C.  C.  A.  523; 
Lunham  r.  Lunham,  133  App.  Div.  215, 
117    N.   Y.    S.   396;    Wonsetler   v.   Won- 
sotler,   23   Pa.   Super.  321. 
387-66     Downs  c  Co.,  175  Mo.  App.' 
;iSL\    162    S.    W.    331. 
387-67     Am.  L.  &  S.  Bk.   r.  Co.,  165 
Fed.   34,  91    C.   C.   A.   72;   Detroit,   etc. 
Co.    V.    Applebaum,    132    Mich.    555,   94 
X.    W.    12;    Craig    r.   Parret,    56    N.   J. 
Eq.    848,   42    A.    1117. 
388-69     Ilulse  v.  R.  Co.,  47  Mont.  59, 
130   P.   415. 

388-70  C.  r.  Howard,  205  Mass.  128, 
91   X.  E.  397. 

390-72  Dow  r.  Oroville,  22  Cal.  App 
215,   134  P.  197. 

390-73  Droste  r.  R.  Co.,  153  App. 
Div.  160,  138  N.  Y.  S.  203. 
390-75  Nunez,  etc.  Co.  v.  Moore,  12 
Ga.  App.  73,  76  S.  E.  758;  Covin  v.  Do 
Miranda,  140  N.  Y.  474,  35  N.  E.  626; 
Gallagher  v.  Brewster,  153  N.  Y.  364, 
47  X.  E.  450;  In  re  X"arganes  (App. 
Div.),  146  N.  Y'.  S.  922;  Zarate  v. 
Villareal  (Tex.  Civ.),  155  S.  W.  328. 
Deed  not  acknowledged. — ^Mortimer  v. 
.lackHOM  (Tex.  Civ.).  155  S.  W.  341. 
Rendered  statement  for  services  per- 
forme<l  admission  of  strongest  char- 
actor.  Patterson  v.  Houston,  92  HI. 
App.  624. 

391-76  Fairdoth-Byrd  Mercantile 
Co.  r.  Adkinson,  167  Ala.  344,  52  S. 
419;  Stevens  r.  Co.,  132  Ta.  597,  109 
X.   W.   1090. 

392-77     Seitz    r.    Starks,     136     Mich. 
<>n,   9S   X.   W.   S52. 
Unexecuted    and    undelivered  contract 
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not  admissible  to   sliow  who  was  real 

party  in  interest.    United  Press  v.  Co., 

79  App.  Div.  550,  SO  N.  Y.  S.  454. 

392-78     Hay  v.  Clay  Co.  (Mo.  App.), 

162  S.  W.  666;  Morgan  i:  Tims,  44  Tex. 

Civ.  308,  97  S.  W.  832. 

392-79     Lyell    v.    Walbach,    111    Md. 

610,  75  A.  339;  Miller  v.  Campbell,  13 

Okla.  73,  74  P.  507. 

392-80     Smith     v.     Miller,     152     Ala. 

485,  44  S.  399;   Dresbach   v.  Minnis,  45 

Cal.    223;    Hicks   v.    Co.,    68    App.    Div. 

134,   74   N.   Y.    S.   180;    Kapp    v.   Piatt, 

117  N.  Y.  S.  987. 

392-81  Parker  v.  S.  (Ala.),  65  S. 
90;  Whatley  v.  S.,  144  Ala.  68,  39 
S.  1014;  P.  V.  Eollins,  14  Cal.  App. 
134,  111  P.  123;  Wadleigh  v.  Phelps, 
149  Cal.  627,  87  P.  93;  Colonial  S.  Co. 
V.  Larson,  47  Colo.  25,  105  P.  861; 
Brooke  v.  Lowe,  122  Ga.  358,  50  S.  E. 
146;  First  Nat.  Bk.  t\  Miller,  139  HI. 
App.  608;  Hansen  v.  Wayer,  101  111. 
App.  212;  Castner  v.  E.  Co.,  126  la. 
581,  102  N.  W.  499;  Nichols  t\  Eingler, 
135  la.  181,  112  N.  W.  543;  MeCon- 
nell's  Exr.  v.  McConnell,  138  Ky.  783, 
129  S.  W.  106;  Neyaus  v.  Dickinson 
Bros.,  138  Kv.  760,  129  S.  W.  100; 
Aultman  &  T.  M.  Co.  v.  Walker,  138 
Kv.  835,  124  S.  W.  329;  Dimmick  v. 
Hendley,  117  Md.  458,  84  A.  171; 
Turner  v.  Turner,  98  Md.  22,  55  A. 
1023;  s.  c,  sub.  nom.  Safe  Dep.  Co.  v. 
Turner,  98  Md.  22,  55  A.  1023;  Conant 
V.  Evans,  202  Mass.  34,  88  N.  E.  438; 
Brown  v.  Maccabees,  167  Mich.  123, 
132  N.  W.  562;  Stuart  v.  Co.,  161  Mich, 
123,  125  N.  W.  720;  Draper  r.  Brown, 
153  Mich.  120,  117  N.  W.  213;  Cedar 
Eapids  Nat.  Bk.  v.  Lundy,  96  Miss. 
805,  51  S.  4;  Chambers  v.  Chambers, 
227  Mo.  262,  127  S.  W.  86;  Eowan  v. 
Yarnall  (N.  J.),  90  A.  730;  Lambeck 
f.  Stiefel,  71  N.  J.  L.  320,  59  A.  460; 
Chamberlain  v.  Iba,  181  N.  Y.  486,  74 
N.  E.  481;  General  Fire  E.  Co.  v.  Price, 
115  N.  Y.  S.  171;  Schreiner  v.  Kissock, 
91  N.  Y.  S.  28;  P.  v.  Cohen,  148  App. 
Div.  205,  133  N.  Y.  S.  103;  Lewis  Pub. 
Co.  f.  Lcnz,  86  App.  Div.  451,  83  N. 
Y.  S.  S.  841;  Mahon  v.  Eankin,  54  Or. 
328,  103  P.  53,  102  P.  60S;  In  re  Pe- 
ters, 20  Pa.  Super.  223;  Kaufman  v. 
K.  Co.,  210  Pa.  440,  60  A.  2;  Bird- 
song  &  Son  V.  Allen  (Tex.  Civ.),  166 
S.  W.  1177;  McGaughey  r.  Bk.,  41  Tex. 
Civ.  191,  92  S.  W.  1003;  S.  v.  Manlev, 
82  Vt.  556,  74  A.  231;  Bell  t'.  Gund, 
110  Wis.  271,  85  N.  W.  1031. 
Admission  by  letters. — One  who  replies 


to  a  letter  written  in  a  representative 
capacity    by    addressing    writer    as    in- 
dividual does    not    admit    existence    of 
such  capacity.     Sullivan  v.  E.  Co.,  128 
Ala.    77,    30    S.    528. 
Authorship   of  letter  must  be  proved. 
Brooke  v.  Lowe,  122  Ga.  358,  50  S.  E. 
146.     See  St.  Louis  E.  Co.  v.  Mclntyre, 
36  Tex.  Civ.  399,  82  S.  W.  346. 
Unmailed   letter. — A    self-charging    ad- 
mission does  not  lose  all  its  evidential 
force   because  it   is  not  transmitted   or 
delivered.    Chadwick  v.  U.  S.,  141  Fed. 
225,  72  C.  C.  A.  343;  Medway  v.  U.  S., 
6  Ct.  CI.  (U.  S.)   421. 
393-83     Ft.    Worth,    etc.    E.     Co.     v, 
Chisholm   (Tex.   Civ.),  146  S.  W.  988. 
Owner   of  property   may   show  it   was 
valued   by   assessor.     Boyer   v.   E.   Co., 
97    Tex.   107,   76   S.  W.  441;   Oldenburg 
v.  Co.,  39  Or.  564,  65  P.  S69. 
Tax  returns   as   admission    concerning 
boundary  line. — Ivey    v.    Cowart,     124 
Ga.  159,  52  S.  E.  436. 
Tax    returns    as    admission    of    assets. 
Mashburn  v.  Co.,  117  Ga.  567,  44  S.  E. 
97. 

Sworn  statements  of  taxable  property. 
Jenning  v.  Eohde,  99  Minn.  335,  109 
N.  W.  597. 

Assessed  value  of  property  is  admis- 
sion by  owner  where  he  a])peared  be- 
fore authorities  and  asked  a  reduction, 
and  assessment  reduced  accordingly. 
Gossage  v.  E.  Co.,  101  Md.  698,  61  A. 
692. 

Unsworn  return. — Burton  L.  Co.  v. 
Houston,  45  Tex,  Civ.  363,  101  S.  W. 
822. 

395-84  Polvtinsky  v.  Stewart,  158 
Ala.  179,  48  S.  395;  Kipp  r.  Miller,  47 
Colo.  598,  108  P.  164;  Kaleikini  v. 
Waterhouse,  19  Haw.  359;  Second  Bor- 
rowers Assn.  v.  Cochrane,  103  111. 
App.  29;  Saal  f.  Katz,  81  Misc.  239, 
142  N.  Y.  S.  516;  St.  Louis,  etc.  Co. 
r.  Zickafoose,  39  Okla.  302,  135  P.  406; 
Behn  r.  Eosatzin,  5  Phil.  Isl.  660; 
Taplin  v.  Harris  (Vt.),  90  A.  956; 
Eussell  v.  Co.,  49  Wash.  362,  95  P, 
327.  And  see  Foster  v.  U.  S.,  178 
Fed.  165,  101  C.  C.  A.  485. 
Conflicting  admissions  in  books, — See 
Opperman  B.  Co.  r.  Pearson,  68  App, 
Div.  637,  74  N.  Y.  S.  187. 
Entries  in  books  and  statements  in  re- 
ports of  officer  to  corporation  whose  ac- 
counts ho  kejit  need  not  be  proved  in 
accordance  with  usual  requirements. 
Second  Borrowers  Assn.  v.  Cochrane, 
103  111.  App.  29. 
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395-84  Gross  r.  Tillinghast,  35  R.  I. 
l^ys,   .so  A.  721. 

395-85  Copelan.l  r.  Co.,  1S4  Mass. 
2M7,    lis   N.   E.   218. 

395-86  In  ro  Ilormann's  Est.,  226 
I'a.   ."ilo,   75  A.   731. 

395-87  Stovons  r.  Crosby  (Tex. 
Civ.),  1(U)  s.  w.  (;2. 
Statement  in  deed  it  is  a  (luj-licato 
is  admission  of  execution  of  original. 
Hiekorv  r.  E.  Co.,  137  N.  C.  1S9,  49 
S.    E.    202. 

395-88  Carrier's  receipt  is,  by  stat- 
ute, conclusive  as  to  statements  con- 
cerning condition  of  goods.  Kavan- 
augh  v.  K.  Co.,  120  Ga.  62,  47  S.  E. 
526. 

395-89  Gilmore  r.  McBride,  156  Fed. 
464,  S4  C.  C.  A.  274  (claim  for  lien); 
Brandon  r.  Distilling  Co.,  167  Ala.  363, 
52  S.  640  (check);  ^Martin  r.  Co.,  151 
Ala.  289,  44  S.  112;  St.  Louis,  etc. 
E.  Co.  r.  Dallas,  93  Ark.  209,  124  S.  W. 
247  (though  signer  denies  making 
statements);  Togni  r.  Slocomb,  12  Cal. 
App.  733,  108  P.  723;  Boyd  v.  Bargag- 
liotti,  12  Cal.  App.  228,  107  P.  150; 
New  York,  etc.  Co.  v.  Dist.,  33  App. 
Cas.  (D.  C.)  377;  Kellan  v.  Kellan, 
258  111.  256,  101  N.  E.  614;  Pinnell  r. 
E.  Co.,  146  111.  App.  150  (claim  for 
damages);  Haywood  v.  Co.,  145  111. 
App.  506  (pay  slips  and  envelopes  is- 
sued by  mine  operator) ;  Second  Bor- 
rowers' Assn.  V.  Cochrane,  103  111. 
App.  29;  Templer  r.  Lee*  (Ind.),  103 
N.  E.  1090;  Swan-Dav  Lumb.  Co.  f. 
Boling,  148  Ky.  432,  "146  S.  W.  746; 
Chesapeake  &  O.  R.  Co.  v.  Wilev,  134 
Ky.  461,  121  S.  W.  402  (rules  of  em- 
plover  not  observed  bv  him) ;  In  re 
Jar'boo's  Est.,  227  Mo.*^  59,  127  S.  W. 
26;  Kirn  r.  I.  Co.,  146  Mo.  App.  451, 
124  S.  W.  45  (building  permit  and  ap- 
plication for  it);  Malmstrom  r.  D.  Co., 
32  Xev.  246,  107  P.  98;  Southern  M^g. 
Co.  V.  Wagner,  14  N.  M.  195,  89  P.  259; 
Ackcrnian  v.  Berriman,  113  N.  Y.  S. 
1015;  Kroder  v.  IT.  Co.,  113  N.  Y.  S. 
575;  Stone  v.  Schlesinger,  110  N.  Y. 
S.  852;  Lvnch  v.  Troxell,  207  Pa.  162, 
56  A.  413;  Oas  r.  Roa,  7  Phil.  Isl.  20; 
Pecos,  etc.  R.  Co.  v.  Cox  (Tex.  Civ.), 
1.50  S.  W.  265  (railroad  folder);  Sal- 
laske  r.  Fletcher,  73  Wash.  593,  132 
P.  648;  Berger  v.  Abel,  141  Wis.  321, 
124  N.  W.  410  (notice  of  injury  by 
servant  and  demand  of  damages  given 
effect  to). 
Not  admissible  unless  assented  to.     S. 
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r.  R.  Co.,  IM  Minn.  293,  131  N.  W. 
330. 

Mortgage   executed  by  the   defendant. 
Ilopo    i.    S.,    5    Ala.    App.    123,    59    S.         J 
326.  -f 

Summons  and  complaint  signed  by 
attoincv  comjietoiit,  ln-causo  it  tended 
to   show  common   source  of  title.    Ben-  j| 

bow  V.  Harvin,  92  S.  C.  180,  75   S.  K         f 
414. 

Memorandum  in  handwriting  of  de- 
ceased found  ujton  his  person  after 
death,  admitted  as  proof  of  his  in- 
debtedness. Toner  r.  Taggart,  5  Bin. 
(Pa.)    490. 

Unreceipted  bills  in  possession  of  a 
]iorson  ])rior  to  decease  not  competent 
to  show  he  assented  to  them.  If  they 
wore  recci]>ted  then,  jirima  facie,  there 
would  be  admission  goods  charged  for 
were  projierty  of  sucli  person.  Pleas- 
anton  v.  Simmons,  2  Penne.  (Del.)  477, 
47   A.   697. 

Other  illustrations. — Rule  in  text  ap- 
plies to  minute  book  kept  by  subordin- 
ate lodge  and  containing  entries  re- 
quired bv  superior  body  (Plattdevtscho 
Grot  Gilde  v.  Ross,  117  111.  App.' 247); 
proofs  of  death  made  to  insurer  (Hol- 
leran  v.  Co.,  18  Pa.  Super.  573;  Baldi 
V.  Ins.  Co.,  18  Pa.  Super.  599);  prices 
current  sent  by  factor  to  customer 
(Weidner  r.  Olivit,  108  App.  Div.  122, 
96  N.  Y.  S.  37);  I.  O.  U.'s  (Lefevre  r. 
Silo,  112  App.  Div.  464,  98  N.  Y.  S. 
321) ;  statement  of  assets  made  by  presi- 
dent of  corporation  as  against  his  claim 
of  title  to  propertv  scheduled  (Saginaw 
S.  E.  Co.  f.  Connelly,  146  Mich.  395, 
109  N.  W.  677);  values  put  by  agent 
on  articles  inventoried  (Chicago  T.  & 
T.  Co.  V.  Core,  223  111.  58,  79  N.  E. 
108);  forthcoming  bond  in  attach- 
ment proceedings,  at  least  where  prop- 
erty could  be  api)raised  if  obligee 
thought  value  specified  in  bond  exces- 
sive (Tingle  r.  Kellv,  29  Ky.  L.  E.  24, 
92  S.  W.  303);  record  of  stockholders' 
meeting  and  schedule  of  creditors  filed 
in  pursuance  of  action  taken  thereat 
(Clarke  r.  Co.,  174  Mass.  434,  54  N.  E. 
887).  Naturalization  record  in  court 
of  another  state  comjietent  on  question 
of  eligibility  of  person  naturalized  to 
hold  ofTice.  S.  v.  McDonald,  108  Wis. 
8,  84  N.  W.  171. 

395-90  ITuggins  t\  R.  Co.,  148  Ala. 
153,  41  S.  856;  Tison  V.  R.  Co.,  8  Ga. 
App.  91,  68  S.  B.  651;  Greenburg  v. 
Childs,  242  111.  110,  89  N.  E.  679; 
Home  E.  Co.   v.  Fores,  64  Kan.  39,  67 
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p.  445;  Pacific  E.  Co.  v.  Co.,  46  Or.  194, 
80    P.    105;    Morgan    v.    Tims,    44    Tex. 
Civ,  308,  97  S.  W.  832. 
396-92     Kemper  v.  Whiteside,  122  N. 
Y.  S.  265. 

396-94  Gilmore  f.  McBride,  156  Fed. 
464,  84  C.  C.  A.  274;  Southern,  etc. 
Co.  f.  Fuller,  -116  Ga.  695,  43  S.  E.  64; 
Chicago  T.  &  T.  Co.  v.  Core,  223  111. 
58,  79  N.  E.  108;  Patterson  v.  Houston, 
92  111.  App.  624;  Lucks  v.  Bk.,  148 
Mo.  App.  376,  128  S.  W.  19;  Aetna  L. 
Ins.  Co.  V.  Pelham,  52  Misc.  658,  102 
N.  Y.  S.  461 ;  ]\rahon  v.  Eankin,  54  Or. 
328,  102  P.  608,  103  P.  53,  quot.  the 
text;  In  re  O 'Bold 's.  Est.,  221  Pa.  145, 
70  A.  555;  Kaufman  v.  R.  Co.,  210  Pa. 
440,  60  A.  2;  Peters'  Est.,  20  Pa.  Super. 
223;  Holleran  v.  Co.,  18  Pa.  Super. 
573;  Baldi  v.  Ins,  Co.,  18  Pa,  Super. 
599;  Lee  v.  Neumen,  15  S.  D.  642,  91 
N.  W.  320;  Russell  v.  Co.,  49  Wash. 
362,  95  P.  327;  Dudley  v.  Niswander, 
65  W.  Va.  461,  64  S.  E.  745,  cit.  the 
text. 

Statements  in  proof  of  death  that  in- 
sured, prior  to  date  of  application  and 
three  or  four  years  before  death  by 
angina  pectoris,  had  a  mild  attack 
thereof,  which  was  then  cured,  is  not 
conclusive  he  had  incurable  disease 
prior  to  date  of  policy.  Baldi  v.  Ins. 
Co.,  18  Pa.  Super.  599;  Rondinella  v. 
Ins.  Co.,  18  Pa.  Super.  613. 
In  quantum  meruit  to  recover  for  serv- 
ices creditor  is  not  concluded  as  to 
their  value  by  sum  charged  in  his  bill, 
neither  tender  nor  payment  being 
made.  Shiland  v.  Loeb,  58  App.  Div, 
565,  69  N.  Y.  S.  11. 
396-95  Fourth  Nat.  Bk.  v.  Albaugh, 
188  U.  S.  734;  Magee  v.  Vaughan,  212 
Fed.  278;  Alkon  v.  U.  S.,  163  Fed.  810, 
90  C.  C.  A.  116;  Brooks  r.  U.  S.,  146 
Fed.  223,  76  C.  C.  A.  581;  Smith  v. 
Allen  (Ala.),  62  S.  296;  Taylor  v. 
White,  1  Ala.  App.  593,  56  S.  2; 
Massey  v.  Fain,  1  Ala.  App.  424,  55  S. 
936;  Sloss-S.  S.  &  I.  Co.  r.  Sharp,  156 
Ala.  284,  47  S.  279;  Moore  r.  Crosth- 
wait,  135  Ala.  272,  33  S.  28;  Rain  v.  S. 
(Ariz.),  137  P.  550;  In  re  Ricks'  Est., 
160  Cal.  467,  117  P.  539;  Ernest  v. 
McCauley,  155  Cal.  739,  102  P.  924; 
Rudd  V.  Byrnes,  156  Cal.  636,  105  P. 
957;  Storv  r.  Nidiffer,  146  Cal.  549,  80 
P.  692;  P.  r.  Melandrez,  4  Cal.  App. 
396,  88  P.  372;  Miller  r.  Kinsel,  20 
Colo.  App.  346,  78  P.  1075;  Everett  r. 
Hart,  20  Colo.  App.  93,  77  P.  254; 
Foote   V.   Brown,   81    Conn.   218,   70 '  A. 


699;  Central  of  Ga.  R.  Co.  f.  Mosely, 
112  Ga.  914,  38  S.  E.  350;  Springfield  v. 
Granite  City,  157  111.  App.  61;  Fitz- 
gerald V.  Coleman,  114  111.  App.  25; 
Chicago  R.  Co.  r.  Henry,  218  111.  92,  75 
N.  E.  758;  Colseh  r,  R,  Co.,  149  la. 
176,  127  N,  W.  198,  rev.  Ill  N,  W. 
281  (suit  for  loss  of  cattle  in  transit) ; 
Bullard  v.  Bullard,  112  la.  423,  84  N. 
W.  513;  McConnell's  Exr.  r.  McConnell, 
138  Ky.  783,  129  S.  W.  106  (of  de- 
visee to  show  his  influence  over  tes- 
tator) ;  American  Dist.  Tel.  Co.  v.  Old- 
ham, 148  Ky.  320,  146  S.  W.  764;  Harp 
V.  C,  (Ky.),  119  S,  W.  1191;  Stacy  v. 
C,  29  Ky,  L.  R.  1242,  97  S.  W.  39; 
Sullivan  r.  Sullivan,  29  Ky.  L.  R.  239, 
92  S.  W.  966;  Richardson  r.  Anderson, 
109  Md.  641,  72  A.  485;  McKeever  v. 
Ratcliffe  (Mass.),  105  N,  E,  552; 
Smith  V.  Ins.  Co.,  200  Mass.  50,  85  N, 
E.  841;  Priebisch  v.  Ottenwess,  176 
Mich.  476,  142  N".  W,  762;  Mohn  r. 
Mansfield,  167  Mich,  10,  132  X,  W.  525; 
Eowe  V.  Bregenzer,  161  Mich,  684,  126 
N,  W,  706  (action  for  fire);  Sherrard 
r.  Cudney,  134  Mich.  200,  96  X.  W.  15; 
Reiser  v.  Portere,  106  Mich.  102,  63 
X.  W,  1041;  McManus  v.  Co.,  105  Minn, 
144,  117  X.  W.  223;  Jenning  v.  Rhode, 
99  Minn.  335,  109  X.  W.  597;  Liles  f, 
Mav  (Miss.),  63  S.  217;  Richburger  v. 
S.,  "^90  Miss.  806,  44  S.  772;  Myer  v. 
Spann  (Miss.),  35  S.  177;  Xewberry  r. 
Co.  (Mo.),  163  S.  W.  570;  S.  v.  Don- 
nington,  246  Mo.  343,  151  S.  W.  975; 
Mason  v.  Agr.  Ins.  Co.,  150  Mo.  App, 
17,  129  S.  W.  472  (action  on  fire  in- 
surance policv) ;  Shamp  r.  Lambert, 
142  Mo.  App.' 567,  121  S.  W.  770;  Sul- 
livan V.  Girson,  39  Mont.  274,  102  P 
320;  Lowe  v.  Keens,  90  Xeb.  565,  133 
X.  W.  1127  (on  subscription  to  church 
building) ;  Ogden  r.  W.  O.  W.,  78  Xeb. 
806,  113  X.  W.  524;  Young  v.  Kinney,, 
79  Xeb.  421,  112  X.  W.  558;  Carlson  v. 
Holm,  2  Xeb,  (Unof.)  38,  95  X.  W. 
1125;  Lemire  r,  Pilawski  (X.  H.),  88 
A.  702;  McBlain  r.  E<lgar,  65  X.  J,  L. 
634,  48  A.  600;  U.  S.  r.  Adanison,  15 
X.  M.  280,  106  P.  653;  Tv.  v.  Sais,  15 
X.  M.  171,  103  P.  980;  P,  r.  Cahill, 
193  X,  Y.  232,  86  X.  E.  39;  Frederick 
Figge  Co.  V.  Stevenson,  138  X.  Y.  S. 
98;  Flieg  v.  Levy,  133  X.  Y,  S,  249; 
Johnson  r.  Woodworth,  134  App.  Div, 
715,  119  X,  Y.  S.  146;  Carson  r.  Blount, 
156  X\  C.  103,  72  S.  E.  90;  In  re  Shu- 
man's  Est.,  45  Pa.  Super.  587;  Stew- 
art r.  Gleason,  23  Pa.  Super.  325; 
Brown  v.  R.  Co.,  83  S.  C,  53,  64  S.  E 
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1012  (are  aflinnative  ovulonco  for  do- 
femlant) ;  liliss  r.  Watorbiiry  (S.  D.)( 
145  N.  W.  434;  WoJTord  r.  Lane  (Tox. 
Civ.),  167  S.  W.  ISO;  Autrov  r.  Linn 
(Tex.  Civ.),  13S  S.  W.  197;  Holt  r. 
S.,  57  Tox.  Cr.  432,  125  S.  W.  43;  W. 
U.  T.  Co.  r.  Burton.  53  Tex.  Civ.  37S, 
115  S.  W.  304;  Wood  r.  S.,  50  Tox.  Cr. 
580,  i>9  S.  W.  1009;  McKav  r.  Elder 
(Tex.  Civ.),  92  S.  W.  2()S;  Kirk  r.  S., 
56  Tex.  Cr.  429,  120  S.  W.  430;  Minor 
r.  S..  56  Tex.  O.  431,  120  S.  W.  S(;0; 
Staploton  r.  S.,  56  Tox.  Cr.  422,  120  S. 
W.  v«00:  Davis  r.  S.,  55  Tex.  Cr.  437, 
117  S.  W.  138;  Over  r.  R.  Co.  (Tex. 
Civ.),  73  S.  W.  535;  S.  r,  Moore,  30 
Utah  521,  105  P.  293;  Corbott  r. 
Weaver,  59  Wash.  248,  109  P.  803  (ac- 
tion for  services);  Hilton  r.  Hayes,  154 
Wis.  27,  141  N.  W.  1015;  Lewis  f. 
EiiL'land,  14  Wvo.  128,  82  P.  869. 
See  also  Lillv  r.  Bk.,  178  Fed.  53,  102 
C.    c.    A.    1.  * 

Evidence  given  in  a  prior  proceeding. 
ieUvootser  r.  Jordan,  211  Muss.  393,  97 
N.  E.  768. 

What  a  party  says  may  be  evidence  of 
admission,  wlictlior  it  relates  to  con- 
tents of  a  ]>aper  or  anything  else. 
Cooley  r.  Collins,  186  Mass".  507,  71  N. 
K.  979. 

Weight  to  be  given. — Ailmission  per- 
sonal injury  was  result  of  injured 
party's  negli<renco  will  not  always  re- 
lease defendant.  Copl<*v  v.  R.  Co.,  20 
I'tah  301,  73  P.  517. 
Provable  in  actions  for  libel. — Admis- 
sions as  to  conduct  made  by  jiarty 
claimed  to  have  been  libeled  may  be 
proved  to  establish  truth  of  libel.  Da- 
vis r.  Hamilton,  88  Minn.  64,  92  N.  W. 
512. 

An  evasive  reply  to  request  to  perform 
duty  and  failure  to  deny  existence  of 
duty  is  admission.  Averv  r.  Stewart, 
130"  X.  C.  120,  48  S.  K.  775. 
Need  not  be  based  upon  knowledge. 
If  Gdmissions  are  made  unqualifiedly 
it  is  immaterial  admitter  had  no  i)cr- 
sonal  knowledge  of  their  truth.  Reeil 
r.  McCord,  160  N.  Y.  330,  54  N.  E. 
737. 

Made  after  cause  of  action  accrued 
may  be  provoil.  White  r.  White,  7(i 
Kan.  82,  90  P.  1087;  Theophino  r.  Val- 
chos,  53  Misc.  012,  103  N.  Y.  S.  770. 
Admissions  as  to  capacity  of  testator 
must  be  made  as  of  time  will  executed 
unless  they  tend  to  prove  he  was  af- 
flicted with  permanent  insanitv.  riesell 
V.  Baugher,  100  Md.  677,  60  A.  481. 


Grantee's  admission  of  insanity  of 
grantor  may  be  tcstilicd  to  without 
iriN  iiig  reasons  on  wliit  h  o|>inion  rested. 
StalTord  r.  Tarter,  29  Kv.  L.  R.  11S4, 
9(]  S.   W.  1127. 

Admission  of  execution  of  contract  is 
sonic  e\  idt'Mco  it  continued  to  1)0  in 
J'orco.  I'nger  r.  Mcllin^'.'i,  K?  hid.  App. 
.-24.    S8    N.    H.    71. 

Admission  of  guilt  of  individual  of- 
fense not  evidence  of  iaier  joint  of- 
fense. Coll  r.  U.  S.,  100  Fed'.  419,  92 
C.  C.  A.  171. 

.197-97  Met.  L.  Ins.  Co.  i:  O 'Grady 
(\'a.),  SO  8.  E.  743. 
Proof  of  corpus  delicti. — Admissions  by 
accused  cannot  bo  shown  until  jiroof 
is  made  of  every  necessary  element  to 
show  act  was  a  crime.  P.  t*.  Grill,  3 
Cal.  App.  514,  86  P.  613;  P.  f.  Frank, 
2  Cal.  App.  283,  83  P.  578.  See  "Cor- 
pus Delicti." 

Schedule  in  bankruptcy  admissible  to 
sliow  insolveni\-  ul"  party  who  made  it. 
Fales  V.  Browning,  68  S.  C.  13,  46  S.  E. 
545. 

397-98  Kline  r.  Kline,  14  Ariz.  309, 
12S  P.  S05;  Coleman  r.  Jones,  131  La. 
803,  00  S.  243;  Manor  R.  Co.  r.  Eg- 
bert, 153  App.  Div.  904,  138  N.  Y.  S. 
502. 

398-99     S.    r.    Pt. 
Or.  500,   133   P.  85. 
398-1     Williams   r, 
100   Mo.  Aj.p.   299,   148  S.  W.  459, 
Admissions  in  former  testimony  are  dis- 
putable.     Wilev   r.    H.   Co.,   SO   Vt.  504, 
SO    A.    808. 

398-2  Koch  r.  Denver,  24  Colo.  App. 
400,  133  P.  1119;  Hall  r.  .Corp,  13  (Ja. 
App.  632,  79  S.  E.  750;  Kinney  r.  Reed 
(la.),  145  N.  W.  900;  Benton  r.  Dum- 
barton R.  Co.  (la.),  143  N.  W.  586; 
Youngberg  v.  Brick  Co.  (Tex.  Civ.), 
155  S.  W.  715;  Johnson  v.  Zufeldt,  .56 
Wash.  5,  104  P.  1132. 
398-3  La  Compagnie,  etc.  v.  Haves, 
108  Fed.  903,  94  C.  C.  A.  243;  Hudson 
r.  Wright,  164  Ala.  298,  51  S.  389; 
Beauchamp  r.  Bertig,  90  Ark.  351,  119 
S.  W.  75;  Spaeth  r.  Inv.  Co.,  16  Cal. 
App.  329,  110  P.  980;  Los  Angeles  P. 
B.  Co.  r.  Higgins,  8  Cal.  App.  414,  97 
P.  420;  Harvey  r.  Co.  (Colo.),  139  P. 
1098;  Patchen'r.  Co.,  82  Conn.  592,  74 
A.  881  (admission  does  not  lose  elTect 
in  presence  of  other  pleading  to  con- 
trary in  answer,  whether  inconsistent 
pleading  embodied  in  same  defense  or 
another);  Florida  Y.  P.  Co.  r.  Stores 
Co.,  140  Ga.  321,  78  S.  E.  900  (admis- 
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sion  conclusive) ;  Manley  v.  McKenzie, 
128  Ga.  347,  57  S.  E,  705;  Vizard  v. 
Moody,  119  Ga.  918,  47  S.  E.  348; 
Templer  v.  Lee  (In. I.),  103  X.  E.  1090; 
Wood  V.  Brotherhood,  140  la.  98,  117 
K  W.  1123;  White  v.  Smith,  79  Kan. 
96,  98  P.  766;  Louisville,  etc.  R.  Co. 
V.  McDonald,  33  Kv.  L.  R.  762,  111 
S.  W.  2S9;  Xicola  Bros.  Co.  v.  Hurst, 
28  Ky.  L.  R.  87,  S8  S.  W,  1081;  Pal- 
mer Co.  r.  Eaves,  27  Ky.  L.  R,  573,  85 
S.  W.  750;  Shea  r.  Board,  124  La.  299, 
50  S.  IGO;  Chandler  v.  Ins.  Co.  (Mo.), 
167  S,  W.  1162;  City  of  Maysville  v. 
Truex,  235  Mo.  619,  139  S.  W.  390; 
Smith  V.  Vickery,  235  Mo.  413,  138  S. 
W.  502;  Harrison  r.  McEevnolds,  1S3 
Mo.  533,  82  S.  W.  120;  Jewell  v.  Mfg. 
Co.,  143  Mo.  App.  200,  127  S.  W.  598; 
Johnson  v.  Co.,  41  Mont.  158,  108  P. 
1057;  Kraus  v.  Birnbaum,  132  App. 
Div.  567,  116  N.  Y.  S.  916;  Carroll  r. 
James,  156  N.  C.  68,  72  S.  E.  81;  Matt- 
hows  r.  Peterson,  152  X.  C.  168,  67  S. 
K  340;  Leathers  r.  Co.,  144  X.  C.  330, 
57  S.  E.  11;  Williamson  r.  Brvan,  142 
N.  C.  81,  55  S.  E.  77;  Mitchell  r.  Co., 
19  X.  D.  736,  124  X.  W.  946;  Okla.  etc. 
Co.  r.  Smith  (Okla.),  139  P.  285;  Hofer 
V.  Smith,  65  Or.  145,  129  P.  761  (admis- 
sion in  the  complaint);  Holland  'V. 
Rhoades,  56  Or.  206,  106  P.  779;  Bige- 
low  r.  M.  Co.,  54  Or.  452,  103  P.  56; 
Webb  V.  Heintz,  52  Or.  444,  97  P.  753 
(notwithstanding  denials  in  the  replv) ; 
McElrov  r.  McCarville  (R.  I.),  71 '  A. 
646;   Houston,  etc.  R.   Co.  v.  De  Walt, 

96  Tex  121,  70  S.  W.  531,  97  Am.  St. 
877;  ]^rerriman  v.  Blalack,  56  Tex.  Civ. 
594,  121  S.  W.  552;  Gaffney  r.  Clark 
(Tex.  Civ.),  118  S.  W.  606;  Hilde- 
brandt  v.  Hoffman  (Tex.  Civ.),  113  S. 
W.  785;  Eclijise  P.  &  Mfg.  Co.  r.  Co., 
55  Tex.  Civ.  553,  120  S.  W.  532;  Berry 
f.  Fairbanks,  51  Tex.  Civ.  558,  112  S. 
W.  427;  Hague  v.  Co.,  37  Utah  290, 
107  P.  249;  Sanitas  Co.  l".  Xiezorawski, 
138  Wis.  377,  120  X.  W.  292;  Van  Eps 
r.  Xewald,  139  Wis.  129,  120  X,  W. 
853. 

S°e  Knrbs  H.  Co.  v.  Taylor,  52  Or.  627, 

97  P.  44. 

Bringing  action  against  foreign  corpor- 
ation admission  it  was  doing  business 
in  jurisdiction  in  which  action  brought. 
So.'  R.  Co.  V.  Mayes,  113  Fed.  84,  51 
C.   C.   A.    70. 

Extent  of  admission. — Admission  that 
paragrajih  of  complaint  alleging  co]»v 
of  a  protested  check  is  hereto  attached 
is   true   admits   iudorsemout    ou    check. 


Waehstein  v.  Bk.,  120  Ga.  220,  47  S.  E. 
^586.  Admission  relieves  defendant  of 
burden  of  proof  only  to  extent  it  ad- 
mits the  facts  alleged.  Whitfield  v. 
Co.,  152  X.  C.  211,  67  S.  E.  512. 
Admission  contract  pleaded  is  a  true 
cojiy  of  that  made  does  not  admit  alle- 
gations of  other  matters  alleged  to 
have  been  made  part  of  contract  but 
were  not  embodied  in  it  as  written 
through  oversight  or  mistake.  Am., 
etc.  Wks.  V.  Co.,  30  Wash.  178,  70  P. 
236. 

A.dmission  of  payment.— Under  the 
English  workmen's  compensation  act, 
1897,  admission  that  within  a  few  days 
after  accident  defendant  paid  plaintiff 
a  certain  sum,  and  allegation  no  claim 
for  compensation  had  been  made  as 
required,  admission  of  payment  was  a 
fact  on  which  plaintiff  might  rely  and 
some  evidence  of  a  claim  having  been 
duly  made.  Lowe  v.  Mvers,  (1906)  2 
K.    B.    265. 

Manner  of  making  immaterial. — Eames 
r.  Armstrong,  142  X.  C.  506,  55  S.  E. 
405. 

Express  admission  construed  in  connec- 
tion with  allegations  of  complaint  as 
filed,  rather  than  iu  relation  to  amend- 
ed comjdaint  subsequentlv  filed.  Klein 
r.  Co.,  1S2  X.  Y.  27,  74  X.  E.  495. 
Admission  of  ouster  in  ejectment. — A 
denial  in  ejectment  that  defendant, 
without  right  or  title,  entered  into 
possession,  and  putting  in  issue  plain- 
tiff's title  and  right  of  possession  and 
averring  ]>ossession  in  defendant,  not 
denied  by  plaintiff,  is  admission  of 
ouster.  Londero  v.  O'Hara,  3  Cal.  App. 
G33,    86   P.    9S5. 

399-4  Wea  Tp.  v.  Clovd,  46  Ind.  App. 
-J9,  91  X.  E.  959;  Young  v.  Assn.,  126 
Mo.  App.  325,  103  S  W.  557. 
Denial  of  execution  of  bond  sued  upon, 
and  "for  further  defense"  a  state- 
7nent  that  "the  alleged  bond"  sued 
on  etc.,  is  not  admission  of  its  execu- 
tion. Reed  r.  Reed,  93  X.  C.  462.  Ad- 
mission controls  inconsistent  allega- 
tion. Irwin  V.  Co.,  39  Wash.  346,  81 
P.  849.  Allegation  that  plaintiff  "in- 
advertently" did  an  ait  which  mifxht 
have  been  negligent  is  not  admission 
he  was  negligent.  Colusa  Parrot  M.  & 
.  Co.  r.  ^fonahan,  162  Fed.  276,  89 
C.    P.   A.   256. 

309-5  In  re  Cooksey,  79  Kan.  550, 
100   p.   (12. 

Admitting  a  fact  is  not  admission  of 
its    cause.      Feuton    t*.    Assn.,    139    la. 
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ion,   117  X.  W.  2.")1;  Caspor  r.  Co.,  121 
La.  r.nS,  46  S.  GGU. 

400-6  McKaiie  v.  Da.ly,  128  App. 
Div.  li)0,  112  X.  Y.  S.  650. 
400-7  Los  Angeles  P.  B.  Co.  v.  Hig- 
gins,  S  Cal.  App.  414,  97  T  420  (oon- 
solitlation  of  actions  does  not  affect 
ailniissions  whoa  ai>i)lied  to  eases  in 
which    made). 

400-8  [Montgomery  V.  Cllasscock 
(Kv.),  121  S.  W.  LWS;  Diuguid  i\  Rob- 
erts (Ky.),  121  S.  W.  464. 
4(H-9  Tarkor  r.  Wilson  (Ala.),  CO 
S  loO;  St.  Louis,  etc.  R.  Co.  r.  Weath- 
erlv,  93  Ark.  269,  124  S.  W.  1031; 
Reclamation  Dist.  Xo.  730  r.  ITershey, 
160  Cal.  682,  117  P.  904;  AVar.llow  r. 
Mi.l.lleton,  1-36  Cal.  o8o,  105  P.  738; 
Madison  v.  O.  Co.,  154  Cal.  768,  99  P. 
176;  ]\i:eCoy  V.  Buckley,  11  Cal.  App. 
241,  104  P.  705;  Lucas  v.  Gobbi,  10 
Cal.  App.  648,  103  P.  157;  Vance  R.  L. 
Co.  V.  Durphy,  8  Cal.  App.  664,  97  P. 
702;  Tracv  r.  R.  Co.,  82  Conn.  1,  72 
A.  156;  Aiabama  G.  S.  R.  Co.  v.  Hardy, 
131  Ga.  238,  62  S.  E.  71;  Garbutt  L. 
Co.  r.  Wall,  126  Ga.  172,  54  S.  E.  944; 
Oliver  v.  S.,  7  Ga.  App.  695,  67  S.  E. 
886;  P.  V.  O'Connor,  239  111.  272,  87  X 
E.  1016;  Tate  r.  R.  Co.,  147  111.  A])p. 
155;  Wolf  r.  Powers,  144  111.  App.  168; 
Brunhild  r.  T.  Co.,  144  111.  App.  198; 
Barnes  v.  R.  &  L.  Co.,  143  111.  App. 
259;  Morris  V.  Williams,  143  111.  App. 
140;  Powers  r.  R.  Co.,  142  111.  App. 
515;  Fold  v.  Loftis,  140  111.  App.  530; 
Baxter  v.  Moore  (Tnd.),  105  N.  K.  588; 
Gordon  r.  Simmons,  136  Zly.  273,  124 
S.  W.  306;  Dycus  v.  Brown,  135  Ky. 
140,  121  S.  W.  1010;  Adkins  v.  Kend- 
rick,  131  Ky.  779,  115  S.  W.  814; 
Louisville  R.  Co.  r.  Scomp,  30  Ky.  L.  R. 
487,  98  S.  W.  1024;  Van  Doom  v.  Heap, 
160  Mich.  199,  125  N.  W.  11;  Provi- 
dence J.  Co.  r.  Bailey,  159  Mich.  285, 
123  X.  W.  1117;  Miller  r.  Ins.  Co.,  158 
Mich.  402,  122  X.  W.  1093;  Miller  v. 
.Tournal  Co.,  246  Mo.  722,  152  S.  W.  40; 
Himmolborger-H.  L.  Co.  v.  Jones,  220 
Mo.  190,  119  S.  W.  366;  S.  v.  Riley, 
219  Mo.  667,  118  S.  W.  647;  Greer  v. 
R.  Co.,  173  Mo.  App.  276,  158  S.  W. 
740;  Northwestern,  S.  R.  Co.  v.  Corn- 
wall, 148  Mo.  App.  605,  128  S.  W.  535; 
S.  r.  Henderson,  86  IMo.  App.  482;  In 
re  Simmons,  130  App.  Div.  350,  114  N. 
Y.  S.  571;  TTollis  r.  R.  Co.,  128  App. 
Div.  821,  113  X.  Y.  S.  4;  Zcttel  v. 
Tavlor,  128  App.  Div.  251,  112  X.  Y.  S. 
639;  Stroook  P.  Co.  r.  Talcott,  129 
App.  Div.  14,  113  N.  Y,  S.  214;   Mc- 


Closkey  7-.  GoldiiKui,  02  Misc.  462,  115 
X.  Y.  .S.  189;  AVillis  v.  Co.,  150  X.  C. 
318,  64  S.  E,  11  (filing  amended  an- 
swer by  leave  affects  only  weight  of 
admissions  by  silence  of  original); 
Armstrong  v.  Cruni]),  25  Okla.  452,  106 
P.  855;  St.  Louis,  etc.  R.  Co,  r.  Cake, 
25  Okla.  227,  105  P.  322:  Mellon  Nat. 
Bk.  r.  Bk.,  226  Pa.  261,  75  A.  363; 
Williams  r.  O'Donnell,  225  Pa.  321,  74 
A.  205;  Giraud  v.  Winslow  (Tex.  Civ.), 
127  S.  W.  1180;  International,  etc.  R. 
Co.  V.  Ormond,  57  Tex.  Civ,  79,  121  S. 
W.  899;  Steely  v.  Imp.  Co.,  55  Tox. 
Civ.  463,  119  S.  W.  319;  Meekler  r. 
:Mettlcr,  50  Wash.  473,  97  P.  507;  San- 
itas  Co.  r.  Niezorawski,  138  Wis.  377, 
120  X.  W.  292.  Contra,  if  petition  is 
Avithdrawn.  Sawyer  v.  Kelly,  148  la. 
644,  127  X.  W.  977. 
Unecessary  reply  need  not  be  contro- 
vortod.  Pott  V.  Hanson,  109  Minn.  416, 
124    X.   W.   17. 

Admission  of  by  clear  and  necessary 
implicatio:^  from  other  facts  pleaded 
is  as  effective  as  though  it  were  ex- 
pressly stated,  notwithstanding  a  gen- 
eral denial.  Malick  v.  Kellogg,  118 
Wis.  405,  95  X.  W.  372. 
Failure  to  rebut  allegation  by  evidence 
does  not  admit  its  truth.  Raglaud  f. 
ins.  Co.  (Tex.  Civ.),  157  S.  W.  1187. 
Slander. — Failure  to  deny  immaterial 
allegations  as  to  good  character  of 
jdaintift'  and  his  innocence  of  accusa- 
tions against  him  is  not  admission  of 
falsity  thereof  Gattis  v.  Kilgo,  128 
X.  (I  402,  38  S.  E.  931. 
Presumption  following  admission. — If 
it  allirmatively  api)ears  defendant 
claimed  under  no  one  except  common 
grantor,  the  fact  that  ho  so  claimed 
uiust  be  taken  as  admission  grantor 
had  title,  and,  until  something  to  the 
contrary  ajipears,  such  admission  raises 
])resumption  such  grantor  was  owner. 
Garbutt  L.  Co,  v.  Wall,  126  Ga.  172, 
54  S.  E.  944;  Deen  v.  Williams,  128 
Ga.  265,  57  S.  E.  427, 
Joining  in  a  joint  answer  is  not  evi- 
dence of  joint  liability  as  charged. 
Livesay  v.'  Bk.,  36  Colo.  526,  86  P. 
102. 

403-10     Birmingham    R.,    etc.    Co.    v. 
Haggard,    155   Ala,    343,    46    S.   519. 
404-11     Krause  v.  Woodmen,  133  la. 
199,    no  X.  W.  452. 
4<>4-12     Shuttleworth    v.    Marx,    159 
Ala.    418,    49    S.    83;    Street   v.    Smith, 
15   X.   M.  95,  103   P.   644. 
404-13    Hankius  v.  Helms,  12  Ariz. 
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17,S,  100  P.  400;  Chapman  &  Co.  f. 
Wilson,  91  Ark.  30,  J20  S.  W.  391; 
Hibernia  S.  &  L.  Soe.  v.  Boyd,  155 
Cal.  193,  100  P.  239;  Blodgett  r.  Scott, 
11  Cal.  App.  310,  104  P.  842;  Edwards 
f.  Harris,  7  Ga.  App.  207,  66  S.  E, 
622;  Seymour  v.  League,  155  111.  App. 
21;  Hurst  v.  Swango,  144  Ky.  22,  137 
S.  W.  794;  Louisville  E.  Co.  v.  Scomp, 
30  Ky.  L.  R.  4S7,  98  S.  W.  1024;  Jun- 
kins  V.  Sullivan,  110  Md.  539,  73  A. 
264;  Putnan  v.  Middleborough,  209 
Mass.  456,  95  N.  E.  749;  Grimme  r. 
Aid  Assn.  167  Mich.  240,  132  N.  W.  497; 
Bowen  v.  Kansas  City,  140  Mo.  App. 
695,  126  S.  W.  790;  Ft.  Smith  R.  Ca 
v.  Solsberger  (Okla.),  131  P.  1078. 
Same  result  under  rules  of  court 
Neely  v.  Bair,  144  Pa.  250,  22  A.  673. 
Admission  of  title. — Failure  to  deny 
paragraph  of  complaint  setting  out  ab- 
stract of  plaintiff's  title  does  not  admit 
latter,  there  being  a  denial  of  his  title 
or  right  of  possession.  Roberts  v.  Cen- 
ter, 26  Wash.  435,  67  P.  151. 
Failure  to  act  on  admission  not  always 
error.  See  McCready  v.  Crane,  74  Kan. 
710,  88  P.  748. 

406-14  Howard  f.  R.  Co.,  24  Ky.  L. 
R.  1051,  70  S.  W.  631. 
Verified  account,  if  not  denied,  entitles 
plaintiff  to  judgment  in  absence  of 
proof.  Baker  v.  Haynes,  146  Ala.  520, 
40  S.  968. 

Denial  is  sufficient  if  it  is  as  specific 
as  circumstances  allow;  thus,  allega- 
tion note  in  suit,  which  purported  to 
be  that  of  a  corporation  by  its  presi- 
dent, was  not  signed  by  authority,  was 
a  good  denial  of  signature.  Marshall 
F.  &  Co.  V.  Ruffcorn,  117  la.  157,  90 
N.   W.   618. 

Admission  of  genuineness  of  signature 
does  not  include  execution  of  note  of 
which  signature  is  part.  Mack  v.  Cole, 
130  Mich.  84,  S9  N.  W.  564. 
Inconsistent  defenses. — Tn  one  part  of 
the  answer  a  fact  denied  must  be 
proved  though  its  existence  is  admitted 
in  another  part.  Houston,  etc.  R.  Co. 
r.  Be  Walt,  96  Tex.  121,  70  S.  W.  531, 
97    Am.    St.    877. 

408-19     Branch    v.    Johnson,    9    Ga. 
App.    699,   71    S.   E.    1123. 
410-27     Unsigned  contract  not  with- 
in statute.     Tonopah  L.  Co.  v.  Riley,  30 
Nev.   312,   95   P.   1001. 
415-47     Fifer  v.  Co.,   103   Md.   1,   62 
A.  1122;  Rudd  v.  Dewey,  121  la.  454,  96 
N.  W.  973. 
Must   be   proved   if   admitted    in    one 


plea  and  denied  in  inconsistent  plea. 
Livesey  i>.  Besson,  82  N.  J.  L.  333,  82 
A.    509. 

Admission  in  counter-claim  may  be 
considered  for  purpose  of  overcoming 
effect  of  a  general  denial,  though  it 
will  not  be  conclusive.  Talbot  v.  Laub- 
heim,  188  N.  Y.  421,  81  N.  E.  163. 
Plea  of  non-assumpsit  accompanied  by 
notice  of  recoupment  not  admission. 
Hornblower  v.  University,  31  App. 
Cas.   (D.  C.)    64. 

415-48  White  S.  M.  Co.  v.  Horkan, 
7  Ga.  App.  283,  66  S.  E.  811;  Moultrie  r. 
Schofield  (Ga.  Aj.p.),  65  S.  E.  315; 
.Tohnson  V.  Co.,  41  Mont.  158,  108  P. 
1057. 

418-59  Kidwell  r.  Ketler,  146  Cal. 
12,  79  P.  514  (quot.  from  Brown  v. 
Newall,  2  Myl.  &  C.  558,  40  Eng.  Re- 
print 752,  thus:  Now  it  is  a  rule  of 
pleading,  that  although  a  party  is 
bound  by  the  facts  which  he  states, 
he  is  not  bound  by  his  statement  of 
the  legal  consequences  of  those  facts. 
It  is  for  the  court  to  judge  what  are 
those  legal  consequences) ;  S.  v.  Cass 
County  Court,  137  Mo.  App.  698,  119 
S.  W.  1010;  Herndon  r.  Salt  Lake  City, 
34  Utah  65,  95  P.  646. 
The  rule  that,  in  actions  to  recover 
money  upon  ordinary  contracts,  the 
general  denial  does  not  put  allegation 
of  non-payment  in  issue  has  no  appli- 
cation to  action  on  official  or  other 
bond  of  indemnity  which  does  not  cre- 
ate relation  of  debtor  and  creditor. 
Offer  to  prove  payment  may  only  go 
to  extent  of  showing  right  of  action 
never  existed.  Barker  v.  Wheeler,  62 
Neb.  150,  87  N.  W.  20. 
419-61  Plea  of  settlement  and  pay- 
ment does  not  admit  existence  of  si)e- 
cific  cause  of  action.  Fitch  v.  Martin, 
83  Neb.  124,  119  N.  W.  25. 
419-65  Welch  r.  Bigger,  24  Idaho 
169,  133  P.  381.  Answer  not  final  as 
to  quantum  of  damages  plaintiff  en- 
titled to.  Masterson  r.  Heitmann,  38 
Tex.  Civ.  476,  87  8.  W.  227.  Silence  as 
to  damages  sustained  is  not  admission. 
Bigham  v.  R.  Co.,  223  Pa.  106,  72  A. 
318. 

420-66  Hewitt  v.  Huffman,  55  Or. 
57,  105  P.  98.  See  Thompson  v.  Colvin, 
53  Or.  488,  101  P.  201. 
1  Defendant  cannot  object  to  a  verdict 
j  finding  value  of  ]iroperty  for  which  he 
is  liaiale  at  sum  fixed  in  answer.  Cur- 
tis r.  Co.,  36  Wash.  55,  78  P.  133. 
431-71     Chicago    K.    Co.    r.    Wirkus, 
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131  Til.  App.  4So;  Chicago  K.  Co.  v. 
JiMka,  12o  111.  App.  3Go. 
422-76  Craig  r.  Burris,  4  Penne 
(Del.),  15G.  5-j  A.  353;  Knowles  r.  Dist., 
16  Ida.  217,  101  P.  SI,  cit.  tlie  text; 
Buckeye  B.  Co.  r.  Evmer,  lo7  Mich. 
51 S,  122  N.  W.  124;  Carpcntor  V.  Cai- 
I'cnter,  12G  Mich.  217,  S.3  X.  W.  o7(i. 
423-79  Manlcy  r.  McKenzic,  128 
Ga.  347,  57  S.  E.  705;  Vollinan  r. 
Spry,  26  Ky.  L.  R.  228,  80  S.  W.  l()i)2; 
Johnson  r.  Co.,  41  Mont.  158,  lOS  P. 
1057;  Walter  v.  Header,  75  App.  Div. 
612,  77  N.  Y.  S.  407;  Gossler  v.  Wood, 
120  N.  C.  G!1,  27  S.  E.  33. 
If  sworu  to  are  evidence  of  strongest 
kind.  Barber  v.  S.,  64  Tex.  Or.  96,  142 
S.    W.   577. 

42S-80     Crosby    r.    Hammcrling,    170 
Fed.    857    (aflidavit    of    defense    under 
Pennsylvania      practice);      Sunday     n, 
Dietrich,   Ki   Pa.   Super.   640;    Flegal  v. 
Hoover,  156  Pa.  276,   27  A.  162. 
Pleadings  must  be  offered. — If  papers 
do  not  contain  pleadings  on  which  case 
tried,    admissions    in    them    car.not    be 
considered  unless  thev  are  f'^rmally  in- 
troduced.     Marshall   F.   &   Co.   r.    Ruff- 
corn,  117  la.  157,  90  N.  W.  618   (over. 
Mulligan  v.  R.  Co.,  36  la.  181). 
Either  party  may  introduce  pleadings 
of   other.     Palmer  T.    Co.   v.   Eaves,  27 
Ky.   L.    R.    573,    83    S.   W.    750. 
In    Pennsylvania    affidavit    of   defense 
is   competent  to  prove  admissions,  but 
not   to  open   up   collateral   matters  not 
raised   bv    offering   it.      Neely    i\   Bair, 
144  Pa.   250,  22  A.   673;   Farmers'  Bk. 
r.   Bk.,    30    Pa.   Super.   271;    Jacoby  v. 
Ins.   Co..   ]0   Pa.   Super.  366. 
Witness'   testimony  may  be  explained 
by     comnlaint.       S.     v.    Bringgold,     40 
Wash.  12,   82  P.  132. 
423-82     aaru  r.  R.  Co.,  179  Mo.  66, 
77  S.  W.   8S2.     Contra,  Johnson  v.  Co., 
41    Mont.   158,   108  P.   1057. 
One  suing  a  reinsurer,  though  he  offers 
in    evidence   the   answer,   is   not   bound 
by  the  provisions  of  the  contract  con- 
tained  thereWi.     Federal   Life   Ins.   Co. 
r.  Petty.  177  Tnd.  256,  97  X.  E.  1011. 
Only    what    necessary    if    meaning    of 
whole  not  changed.     Sibert  v.  Hostick, 
91   Neb.  255,  135  N.  W.  1054. 
423-83     Hewlett  r.  TTvden,  4  Tnd.  Tv. 
176,    69    S.    W.    839;    Gossler    r.    Wood, 
120  N.  C.  69,  27  S.  E.  33.     See  Hock- 
field  V.  R.  Co.,  150  N.  C.  419,  64  S.  E. 
1<^1. 
Affidavit    of    defense. — City    of    Pitts- 


burgh  V.   R.    Co.,    234    Pa.    223,    S3    A. 

That  part  of  answer  containing  admis- 
tiiou  may  be  introduced  without  offer- 
ing that  which  denies  allegations  of 
complaint.  Lewis  r.  R.  Co.,  132  N.  C. 
3S2,  43  S.  E.  919.  That  part  which 
contains  qualifying  and  explanatory 
matter,  in  no  way  affecting  admission, 
need  not  be  offered.  Sawver  r.  R.  Co., 
145  N.  C.  24,  58  S.  E.  598;  Hedrick  v. 
R.  Co.,  136  N.  C.  510,  48  S.  E.  830; 
Stewnrt  v.  R.  Co.,  136  N.  C.  385;  48 
S.  E.  793;  Wade  V.  Co.,  149  N.  C.  177, 
62    S.   E.  -919. 

Entire  record  admitted  to  show  admis- 
sions. Stockwell  r.  Loecher,  9  Pa. 
Super.  241.  When  received  a  pleading 
is  in  evidence  for  all  purposes.  Hast- 
ings r.  Speer,  15  Pa.  Super.  115.  Self- 
serving  allegations  should  not  go  to 
jurv.  Breiner  r.  Nugent,  136  la.  322, 
111    N.   W.   446. 

424-85  Hartsell  v.  Masterson,  132 
Ala.  275,  31  S.  616;  Valley  P.  Co.  v. 
Wise,  93  Ark.  1,  123  S.  W.  768;  Boul- 
der, etc.  Co.  V.  Co.,  36  Colo.  455,  86  P. 
101;  McKinnon  v.  Johnson,  57  Fla.  120, 
48  S.  910;  Watkins  r.  Fountain  (Ga. 
Ajip.),  80  S.  E.  094;  Seymour  v.  Co., 
103  m.  App.  625;  Hostetter  v.  Green 
(Ky.),  167  S.  W.  919;  S.  v.  Paxton,  65 
Neb.  110,  90  N.  W.  983;  Johnson  t\ 
Ditch  Co.  (S.  D.),  143  N.  W.  959; 
Lewis  V.  Crouch  (Tex.  Civ.),  85  S.  W. 
1009;  Cuneo  v.  De  Cuneo,  24  Tex.  Civ. 
436,  59  S.  W.  284.  See  Wingard  v. 
Wingard,  56  Wash.  389,  105  P.  834. 
Damages  claimed — amount  in  writ. 
Necessary  to  show  that  party  knew 
what  amount  his  attorney  inserted  in 
writ.  Snow  v.  Rubber  C,  211  Mass. 
82,  -97  N.   E.   618. 

Rule  applies  to  pleading  filed  in  subse- 
quent action  (Hewlett  v.  Hyden,  4  Ind. 
Ty.  176,  69  S.  W.  839);  immaterial 
cause  of  action  not  the  same.  C.  v.  Co., 
216  Pa.  108,  64  A.  909. 
Rule  in  criminal  case. — Complaint  to 
which  defendant  had  pleaded  guilty 
on  former  trial  is  admissible  without 
authentication  if  it  is  shown  it  had 
been  read  to  him  and  is  identified  as 
the  one  to  which  he  had  so  pleaded. 
S.  r.  Bringgold,  40  Wash.  12,  82  P.  132. 
Proof  of  mistake  in  pleading. — Attor- 
ney who  drew  pleading  offered  may 
testify  he  used  name  of  wrong  party 
therein.  Ritchev  v.  Seeley,  68  Neb. 
120.  93  N.  W.  977,  94  N.  "W.  972,  97 
N.  W.  818. 
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An  authenticated  transcript  of  the  pro- 
ceedings and  decree  in  a  cause  in  an- 
other court  will  be  given  full  faith  and 
credit  in  another  case  between  same 
parties.  Seymour  v.  Co.,  103  111.  App. 
625. 

Admission  not  binding  if  party  intro- 
duces testimony  to  controvert  it. 
Dressner  r.  Co.,  92  N.  Y.  S.  800. 
425-86  General  Elee.  Co.  v.  Clark, 
108  Fed.  170;  Boulder,  etc.  Co.  v.  Co., 
36  Colo.  455,  86  P.  101;  Booth  r.  Lenox, 
45  Fla.  191,  34  S.  566;  St.  Paul,  etc. 
Co.  V.  Co.,  113  Ga.  786,  39  S.  E.  483; 
Oliver  v.  S.,  7  Ga.  App.  695,  67  S.  E. 
886;  First  Nat.  Bk.  v.  Duncan,  80  Kan, 
196,  101  P.  992;  First  Nat.  Bk.  v.  Wis- 
dom, 23  Ky.  L.  E.  530,  63  S.  W.  461; 
Humphrey  v.  Stage  Co.,  115  Minn.  18, 
131  N.  W.  498;  Tague  v.  Caplice,  28 
Mont.  51,  72  P.  297;  Paxton  v.  S.,  59 
Neb.  460,  81  N.  W.  383,  SO  Am.  St. 
689;  s.  c.  60  Neb.  763,  84  N.  W.  254; 
Baker  v.  Duff,  136  App.  Div.  13,  120 
N.  Y.  S.  184;  Benedict  f.  Pincus,  134 
App.  Div.  555,  119  N.  Y.  S.  226;  Chi- 
cago, etc.  E.  Co.  V.  Mashore,  21  Okla. 
275,  96  P.  630;  Limerick  v.  Lee.  17 
Okla.  165,  87  P.  859;  Hofer  r.  Smith, 
65  Ore.  145,  129  P.  761;  Floyd  r.  Co., 
222  Pa.  257,  71  A.  13;  Fales  v.  Brown, 
ing  68  S.  C.  13,  46  S.  E.  545;  Greif  v. 
Seligman  (Tex.  Civ.),  82  S.  W.  533. 
See  Bryant  v.  Cadle,  18  Wyo.  64,  104 
P.  23. 

Allegations  in  a  cross-bill  between  de- 
fendants held  not  admission  of  lia- 
bility to  plaintiff.  Missouri,  etc.  E.  Co. 
V.  Maxwell  (Tex.  Civ.),  130  S.  W.  722. 
Pleading  of  an  ancestor  is  evidence 
against  his  heirs  in  trespass  to  try 
title.  Warner  v.  Sapp  (Tex.  Civ.),  97 
S.  W.  125.  But  it  has  been  ruled  that 
pleadings  are  inadmissible  where  de- 
fendant and  former  owner  of  land 
were  parties  and  suit  commenced  with- 
out notice  to  defendant.  Texas  &  P. 
E.  Co.  V.  O'Mahoney,  24  Tex.  Civ. 
631,  60  S.  W.  902. 

May  be  best  evidence. — See  O'Neal  v. 
Fenwick,  23  Ky.  L.  E.  1219,  64  S.  W. 
952. 

Plea  in  bar  filed  in  another  case  in 
which  defendant  pleaded  guilty  to 
charge  of  maintaining  a  nuisance 
about  the  time  and  in  connection  with 
the  premises  in  question  is  competent 
in  action  for  that  offense.  S.  v. 
Schmidt,  74  Kan.  627,  87  P.  742. 
Explanation  of  pleading. — On  the  ad- 
mission   of   a   pleading   drawn   by   the 


attorney  general  he  may  testify  to  the 
theory  of  law  upon  which  it  was  drawn 
and  filed  for  the  purpose  of  depriving 
it  of  its  apparent  force.  S.  v.  Paxton, 
65  Neb.  110,  90  N.  W.  983. 
Explanation  of  statement  in  subse- 
quent trial.  See  Union  P.  E.  Co.  v. 
Connolly,  77  Neb.  254,  109  N.  W.  368. 
Pleading  by  one  not  a  party. — An  an- 
swer filed  in  his  own  behalf  in  another 
action  by  an  attorney  in  a  pending 
suit,  to  which  he  is  not  a  party  or  in 
the  result  of  which  he  is  not  inter- 
ested, otherwise  than  as  attorney,  is 
not  admissible.  Hamilton-B.  S.  Co.  v. 
Millikeu,  62  Neb.  116,  86  N.  W.  913. 
A  plea  of  guilty  is  admissible  in  a  civil 
action  growing  out  of  same  act  (Eisdon 
r.  Yates,  145  Cal.  210,  78  P.  641;  Hen- 
die  V.  Geiler  (Del.),  50  A.  632;  Hauser 
r.  Griffith,  102  la.  215,  71  N.  W.  223; 
Wisnieski  v.  Vanek,  5  Neb.  (Unof.) 
512,  99  N.  W.  258;  Yeska  v.  Swend- 
rzyuski,  133  Wis.  475,  113  N.  W.  959); 
but  proof  may  be  made  of  circum- 
stances under  which  it  was  entered. 
Yeska   v.   Swendrzynski,  supra.     It  has 

no    other    effect    than    oral    admission 

(Eisdon  v.  Yates,  sui)ra) ;  but  this  view 
is  not  everywhere  accepted.  Hauser  r. 
Griffith,  supra;  Eoot  v.  Sturdivant,  70 
la.  55,  29  N.  W.  802;  Meyers  v.  Dillon, 

39  Or.  581,  65  P.  867,  66  P.  814.  Such 
plea,  entered  in  one  court  to  the  charge 

of  violating  ordinance,  is  admissible  in 
])rosecution  by  state.     Ehrlick  v.  C,  31 

Ky.  I^  E.  401,  102  S.  W.  289. 

426-88     Tague   r.    Caplice,    28    Mont. 

51,  72  P.  297;  McLemore  r.  E.  Co.,  Ill 

Tenn.  639,  69  S.  W.  338;  Harris  v.  Co., 

114  Tenn.  328,  85  S.  W.  897. 

Sworn  complaint  equivalent  to  an  affi- 
davit.    Ex  parte   Boyd    (Xev.),   134  P. 

455. 

Verification   not    essential. — Pecos,  etc. 

E.  Co.   V.  Blasenganio,  42  Tex.  Civ.  66, 

93    S.   W.    187. 

Evidence  to  lessen  weight  of  admission 

in  sworn  answer. — See  Booth  r.  Lenox, 

45   Fla.   191,   34  S.  566. 

427-89     Tague   r.    Caplice,    28    Mont. 

51,  72   P.   297;    Michel   v.  Michel    (Tex. 

Civ.),    115   S.   W.   358. 

427-90     Wvles  r.  Berry,  116  Ky.  377, 

76   S.   W.   126. 

427-91     Paxton    r.    S.,    59    Neb.    460, 

SI    N.   W.  383,  80   Am.  St.   689. 

428-95     Merriman  r.  Blalack,  56  Tex. 

Civ.   594,    121    S.   W.   552;    Galloway   r. 

E.   Co.    (Tex.   Civ.),   78   S.   W.  .32. 

If   allegations   are   made   upon   a   mis- 
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understanding  of  tlio  facts  and  not  by 
autlioritv,  fatt  niav  be  shown.  Hous- 
ton, etc.  R.  Co.  r.  Do  Walt,  96  Tex. 
121,  70  S.  W.  531,  97  Am.  St.  877; 
Galveston,  etc.  R.  Co.  r.  Fitzpatrick 
(Tex.  Civ.),  91  S.  W.  355. 
430-1  Taft  r.  Little,  178  N.  Y,  127, 
70  X.  E.  211;  Galveston,  etc.  R.  Co.  r. 
Fit/.|>atritk  (Tex.  Civ.),  91  S.  W.  3.1o. 
In  Pennsylvania  entire  affidavit  of  de- 
fense may  be  offered  and  advantage 
taken  of  part,  and  remainder  contra- 
dii'ted.  McAvoy  v.  Ins.  Co.,  27  Pa. 
Super.    271. 

Ellect  of  time  on  admission. — A  plead- 
iny;  in   anotlier  action   admitting  a   ma- 
terial   fact    does    not    establish    affirma- 
tive of   the   issue   in   al)sence   of   proof 
that   cause   of  action   arose   soon   after 
admission    made.       Mandelbaum    r.    R. 
Co.,  90   N.   Y.  S.  377. 
430-2     See  Slavden  r.  Palmo,  53  Tex. 
Civ.    227,    117    S^   W.    1054. 
431-3     An  admission  contained  in  one 
plea   cannot   be   used   to   limit  effect  of 
another   jdea.      Chicago,   etc.    R.   Co.    i". 
Newell,    113   111.   App.   2fi3. 
Formal   admission   of   a   conclusion   of 
law     may     be     avoided    by    avermenta 
showing  it  to  be  erroneous.     Hensel   v. 
Hoffman,  74  Neb.  382,  104  N.  W.  603. 
433-16     Younglove   v.   Knox,    44   Fla. 
743,  33  S.  427:  Lindsay  v.  Button,  227 
Pa.   208,    75   A.    1096. 
434-18     Lindsay   r.   Button,   227    Pa. 
208,  75  A.  1096;  Lewis  v.  Crouch  (Tex. 
Civ.),  85  S.  W.   1009. 
Allegations    in    a    cross-bill    filed    in    a 
separate   suit   not  conclusive.     Lewis   r. 
Crouch,    227    Pa.    208,    75    A.    1096. 
435-21     All  parties  entitled  to  benefit 
of  admission  if  pleading  received  gen- 
erallv.      Baker    v.   Buff,    136    App.    Biv. 
13,    i20    N.   Y.   S.   184. 
435-23     Kidwell   r.   Ketler,    146   Cal. 
12,    79    P.    514;    Tiddy    v.    Graves,    ]26 
N.  C.  620,  36  S.  E.  127.     See  McElmur- 
ray   r.    Blodgett,    120   Ga.   9,   47    S.    E. 
531;    and    vol.    1,    p.    596. 
436-28     Belden     v.     Blaekman,      124 
Mich.   667,   83    N.  W.   616;    Bonovan   v. 
Boeck,    217    Mo.    70,    116    S.    W.    543; 
Truitt  r.  Philadelphia,  221  Pa.  331,  70 
A.    757. 

Apprehended  facts  pleaded  not  admit- 
ted bv  (Icmurror.  lieaton  r.  Parker, 
131  Ap}..  Biv.  812,  116  N.  Y.  S.  46. 
437-31  U.  S.  V.  Gentry,  119  Fed.  70, 
55  C.  C.  A.  658;  Baldwin  v.  Siddons. 
46  Ind.  App.  313,  92  N.  E.  349,  denying 
rehearing,  90  N.  E.  1055;  Keller  v.  Mor- 


ton, 63  Misc.  340,  117  N.  Y.  S.  200; 
IMcKane  r.  Badv,  128  App.  Biv.  190, 
112  N.  Y.  S.  650;  afd.  201  N.  Y.  574, 
95  N.  E.  1133;  Kincart  v.  Shambrook, 
64  Or.  27,  128  P.  1003. 
437-32  Bowes  t\  Cannon,  50  Colo. 
262.  116  P.  336;  Smith  c.  Smith,  130 
Ga.  531,  71  S.  E.  869;  McClure  r.  Assn., 
141  la.  350,  118  N.  W.  269;  Hallowell 
r.  McLaughlin,  136  la.  279,  111  N.  W. 
428;  Marshall  F.  &  Co.  r.  Ruffcorn,  117 
la.  157,  90  N.  W.  618;  Bernard  v.  Co., 
137  Mich.  279,  100  N.  W.  396;  Briscoo 
r.  R.  Co.,  222  Mo.  104,  120  S.  W.  1162; 
llosston  State  Bank  v.  Luthy,  155  Mo. 
App.  363,  137  S.  W.  66;  Ciimmings  v. 
Hoffman,  113  N.  C.  267,  18  S.  E.  170; 
Leistikow  r.  Zuelsdorf,  18  N.  B.  511; 
122  N.  W.  340,  cit.  the  text;  Kincart  i: 
Shambrook,  64  Or.  27,  128  P.  1003; 
Schultz  V.  Culbertson,  125  Wis.  169, 
103  N.  W.  234. 

Intention  of  parties  in  abandoning  orig- 
inal iilcnding  does  not  avoid  its  ef- 
fect in  absence  of  mistake.  Lane  1. 
Co.  r.  Lowder,  11  Okla.  01,  65  P.  926, 
438-33  Taylor  v.  Evans,  102  Ark. 
640,  145  S.  W.  564;  Hester  r.  Gairdner, 
128  Ga.  531,  58  S.  E.  165;  Stevenson  v. 
Co.,  143  111.  App.  397;  Sheldon  r.  Crane, 
146  la.  461,  125  N.  W.  238;  Arnd  v. 
Aylesworth,  145  la.  185,  123  N.  W. 
1000;  Reemsnyder  r.  Reerasnyder,  75 
Kan.  565,  89  P.  1014;  Breese  v.  Graves, 
67  App.  Biv.  322,  73  N.  Y.  S.  167; 
Keller  r.  Morton,  63  Misc.  340,  117  N. 
Y.  S.  200;  Gossler  v.  Wood,  120  N.  C. 
69,  27  S.  E.  33;  Norcum  v.  Savage,  140 
N.  C.  472,  53  S.  E.  289;  Cummings  v. 
Hoffman,  113  N.  C.  267,  18  S.  E.  170; 
Lane  I.  Co.  v.  Lowder,  11  Okla.  61,  65 
P.  926;  Page  v.  Co.,  17  Okla.  110,  87 
P.  851;  Cameron  v.  Realmuto,  45  Tex. 
Civ.  305,  100  S.  W.  194;  Houston,  etc. 
R.  Co.  V.  Be  Walt,  96  Tex.  121,  70  S. 
W.  531,  97  Am.  St.  877;  Galveston,  etc. 
R.  Co.  V.  Fitzpatrick  (Tex.  Civ.),  91 
S.  W.  355;  Schoette  v.  Brake,  139  Wis, 
18,  120  N.  W.  393;  Schultz  t:.  Culbert- 
son, 125  Wis.  109,  103  N.  W.  234. 
When  a  writing  ceases  to  be  a  pleading 
its  cogency  varies  according  to  many 
collateral  circumstances,  such  as  the 
deliberation  and  care  with  which  made, 
clearness  of  coni])rehen8ion,  of  either 
maker  or  reporter  of  statement,  or,  es- 
pecially when  emanating  from  an 
agent,  fullness  of  consultation  with  and 
disclosure  from  principal.  Hence,  it 
may  be  shown  it  was  made  without 
consultation  with,  or  information  from, 
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thy  client,  but  upon  information  ob- 
tained from  others.  Ranl<en  r.  Probey, 
136  App.  Div.  134,  120  N.  Y.  S.  413; 
.Schultz  r.  Culbertson,  125  Wis.  169,  103 
N.  W.  234. 

438-34  Ealphs  v.  Hensler,  114  Cal. 
196,  4.5  P.  1062;  Hess  v.  Webb  (Tex. 
Civ.),  113  S.  W.  618. 
Competency  as  evidence  doubtful. 
' '  When  defendant  used  the  orifjinal 
declaration  as  an  admission  made  by 
plaintiff,  and  its  right  to  do  so  is 
doubtful  (see  Smith  v.  Davidson,  41 
Fed.  172;  Holland  v.  Rogers,  33  Ark. 
251;  Mecham  v.  McKay,  37  Cal.  154; 
Vogel  V.  Co.,  32  Minn.  167,  20  N.  W. 
129;  Corbett  v.  Clough,  8  S.  D.  176, 
65  N.  W.  1074),  it  seems  to  me  clear 
that  plaintiff  had  a  right  to  prove  that 
he  did  not  make  the  admission."  Ber- 
nard v.  Co.,  137  Mich.  279,  100  N.  W. 
396. 

But  rule  will  not  be  extended  and  does 
not  apply  to  verified  claim  against  an 
estate.  Pollitz  v.  Wickersham,  150  Cal, 
238,  88  P.  911. 

Rule  of  text  does  not  apply  to  admis- 
sion which  is  merely  an  opinion.  Mc- 
Elmurray  t:  Blodgett,  120  Ga.  9,  47 
S.  E.  531.  A  stricken  pleading  does 
not  govern  admission  of  testimony. 
Kelly  V.  Fejervary,  11  la.  693,  83  N. 
W.    791. 

439-35  Leistikow  v.  Zuelsdorf,  18  JN. 
D.  511,  122  N.  W.  340. 
Original  pleadings  not  conclusive. 
Mulligan  v.  Ry.,  36  la.  181,  14  Am. 
Rep.  514,  holding  affirmative  is  over- 
ruled. See  MeClure  v.  Assn.,  141  la. 
350,  lis  N.  W.  269. 
441-41  Alabama  M.  R.  Co.  v.  Guil- 
ford, 114  Ga.  627,  40  S.  E.  794,  119 
Ga.  523,  46  S.  E.  655;  Lydia  Pinkham 
M.  Co.  V.  Gibbs,  108  Ga.  138,  33  S.  E. 
945;  Cooley  r.  Abbey,  111  Ga.  443,  439, 
36  S.  E.  786. 

442-42  Loomis  v.  S.  Co.,  81  Conn. 
343,  71  A.  358;  Alabama  M.  R.  Co.  r. 
Guilford,  114  Ga.  627,  40  S.  E.  794, 
119  Ga.  525,  46  S.  E.  655;  Wilson  r. 
Newton,  11  Ga.  App.  816,  76  S.  E.  648; 
Caldwell  v.  Drummond  (la.),  96  N.  W. 
1122;  Watt  v.  R.  Co.,  82  Kan.  458,  108 
P.  811;  Arkansas  Citv  r.  Payne,  80 
Kan.  353,  102  P.  781;  'Wjdes  v.  Berry, 
25  Ky.  L.  R.  606,  76  S.  W.  126;  Meri- 
wether V.  Publishers,  224  Mo.  617,  123 
S.  W.  1100;  Fink  r.  R.  Co.,  169  Mo. 
App.  691,  154  S.  W.  1134;  Breese  v. 
Graves,  67  App.  Div.  322,  73  N.  Y.  S. 
167;    Elliff  r.  R.  Co.,  53   Or.  66,  99  P. 


76;  O'Connell  v.  King,  2G  R.  I.  544,  59 
A.  926;  Houston,  etc.  R.  Co.  r.  De  Walt, 
96  Tex.  121,  70  S.  W.  531,  97  Am.  St. 
877;  St.  Louis  R.  Co.  v.  Duncan  (Tex. 
Civ.),  164  S.  W.  1087;  Austin  r.  Bk. 
(Tex.  Civ.),  125  S.  W.  936;  Orange 
Rice  M.  Co.  v.  Mclllhenny,  33  Tex. 
Civ.  592,  77  S.  W.  428;  Proutv  v.  Mus- 
quiz  (Tex.  Civ.),  59  S.  W.  568. 
A  plea  of  guilty,  withdrawn  and  super- 
seded b}-  plea  of  not  guilty  in  a  jus- 
tice's court,  is  evidence  on  appeal,  its 
weight  being  for  jury.  C.  r.  Brown, 
150  Mass.  330,  23  N.  E.  49;  P.  v.  Gould, 
70  Mich.  240,  38  N.  W.  232,  14  Am. 
St.  493;  Murmutt  v.  S.  (Tex.  Cr.),  67 
S.  W.  508;  Terry  r.  S.,  39  Tex.  Cr.  628, 
47  S.  W.  654;  S.  r.  Bringgold,  40  Wash. 
12,  82  P.  132. 

Admission  in  original  pleading  not 
binding. — Plaintiff  may  show  declara- 
tion in  original  pleading  was  not  his. 
Prcsumj^tively  it  was  his,  although 
signed  only  by  his  attorney.  For  tes- 
timony to  have  the  effect  of  counter- 
acting its  force  it  should  show  not  only 
that  plaintiff  had  not  so  informed 
counsel,  but  that  he  did  not  know  peti- 
tion contained  such  allegation.  Gallo- 
way v.  R.  Co.  (Tex.  Civ.),  78  S.  W. 
32.  See  Kirven  v.  Co.,  145  Fed.  288, 
76  C.  C.  A.  172,  where  complaint  with- 
drawn, befoi'e  defendant  appeared  was 
inadmissible  because  not  reliod  on. 
Whether  or  not  such  an  admission  is 
weak  or  strong  dei)ends  largely  upon 
nature  and  character  of  fact  admitted, 
number  of  times  it  was  repeated,  ita 
materiality  to  the  issues  and  knowl- 
edge or  want  of  knowledge  of  party 
making  admission;  it  is  for  jury  to 
say  what  weight  shall  be  given  it. 
0^  erton  v.  White,  117  Mo.  App.  576, 
93   S.  W.  363. 

Part  of  record. — Withdrawn  pleading 
should  not  be  removed  from  files  with- 
out leaving  attested  copv.  Wyles  v. 
Berry,  26  Kv.  L.  R.  606,  76  'S.  W. 
126. 

In  Texas  it  is  immaterial  whether  or 
not  abandoned  pleadings  are  verified. 
Texas  &  P.  R.  Co.  v.  Goggin,  33  Tex. 
Civ.  667,  77  S.  W.  1053;  Barrett  v. 
Featherstone,  89  Tex.  567,  35  S.  W.  11, 
36  S.  W.  245;  Orange  Rice  M.  Co.  v. 
Mclllhenny,  33  Tex.  Civ.  592,  77  S. 
W.  428;  Miller  r.  Drought  (Tex.  Civ.), 
102  S.  W.  145;  Ft.  Worth  &  D.  C.  R. 
Co.  V.  Wright,  27  Tex.  Civ.  198,  64  S. 
W.  1001;  First  Nat.  Bk.  v.  Watson 
(Tex.  Civ.),   66  S.  W.  232. 
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In  Kentucky  verification  is  essential. 
Wvlea  r.  ncvrv,  2G  Kv.  L.  R.  (iOtJ,.  7fi 
S.    W.    ]2Ck 

In  Missouri  abandoned  i>leailin<fs  arc 
admissible  thoujrh  admissions  not  au- 
thorized. Overton  c.  Wliito,  117  Mo. 
Ai.p.  576,  93  S.  W.  303. 
442-43  Ruddock  Co.  r.  Johnson,  135 
Cal.  xix,  G7  P.  (iSO;  Miles  r.  Wood- 
ward, 115  Cal.  SOS.  4G  P.  ]07();  Haniil- 
ton-B.  S.  Co.  v.  Milliken,  62  Neb.  IIG, 
SG  X.  W.  913. 

Withdrawal  of  admission  by  amend- 
moiit  not  allowed  after  lapse  of  long 
jieriod  if  judgment  may  be  rendered 
on  i>Ieadings.  Demuth  G.  Mfg.  Co.  v. 
Earlv,  131  App.  Div.  203,  115  N.  Y. 
S.    672. 

442-44  Allegations  made  in  brief 
statement  filed  by  defendant  not  ad- 
missions. Piper  v.  R.,  75  N.  H.  435, 
75    A.    1041. 

444-48  Unless  sworn  to  with  knowl- 
edge of  the  facts  allegations  in  plead- 
ings may  be  explained  and  rebutted. 
Potter  r.  Co.,  110  111.  App.  430. 
444-51  Great  Falls  Nat.  Bk.  v.  Me- 
Clure,  176  Fed.  208,  99  C.  C.  A.  562; 
New  f.  Young,  148  Ala.  253,  41  S.  523; 
Long  f.  Lawson,  7  Ga.  App.  461,  67 
S.  E.  124;  Burgener  v.  Lippold,  128 
111.  App.  590;  Daub  v.  Engelbach,  109 
111.  267;  Gardner  v.  Meeker,  169  111. 
40,  48  N.  E.  307;  Youngblood  r.  Mason 
City  (Ta.),  146  N.  W.  20  (cross  peti- 
tion); Boothe  r.  Cheek,  253  Mo.  119, 
161  S.  W.  791;  West  Assur.  Co.  v. 
Hillver  etc.  Co.  (Tex.  Civ.  App.),  167 
S.  W.  SI  6. 

Not  if  verified  on  information  and  be- 
lief. Alamo  Club  f.  S.  (Tex.  Civ.), 
147  S.  W.  639. 

Unless  verified  with  knowledge  a  bill 
is  open  to  explanation.  Potter  v.  Co., 
110    111.   App.   430. 

Allegations  concerning  a  conclusion 
from  facts  alleged  not  admissions. 
Huger  V.  Cunningham,  126  Ga.  684,  56 
S.  E.   64. 

Effect  of  decree  upon  admission. — The 
court  declined  to  concede  a  decree 
could  deprive  a  bill  of  its  quality  as 
evidence  of  admissions,  though  point 
not  adjudged.  Burgener  v.  'iA]<\io\i'[, 
128  111.  App.  .590. 

444-53     Shurtleff  r.  Right,  66  W.  Va. 
582,  66  S.  E.  719   (under  statute). 
A  bill  filed  in  one  suit  and   sworn  to 
l)y  one  of  the  complainants  is  evidence 
iu  another  suit  against  them  involving 


same  subject-matter.  H\irgener  v,  Lip- 
pold, 128  111.  App.  590. 
445-56a  in  federal  courts  allegation 
of  defendant's  citizenship  is  admitted 
thouudi  denied  by  answer  if  plea  to 
jurisdi<'tion  not  filed.  Crown  C.  &  S. 
Co.  /•.  I'.rewery,  174  Fed.  252. 
445-60  Langley  v.  Andrews,  142 
Ala.  665,  38  S.  238;  Whitaker  i*.  S.,  138 
Ga.  139.  75  S.  E.  254;  Potter  r.  Co., 
110  111.  App.  430;  Nicholson  v.  Snvder, 
97  Ua.  415,  55  A.  484;  Williams  v. 
R.  Co.,  169  Mo.  App.  468,  155  S.  W. 
64;  Craft  V.  Schlag,  61  N.  J.  Eq.  567, 
49  A.  431.  Issues  must  be  same. 
Viqueril  r.  Co.,  121  La.  97,  46  S.  114. 
448-65  Reager  r.  Chappelear,  104 
Va.  14,  51  S.  E.  170. 
448-66  Sixto  r.  Maldonado,  2  P.  R. 
Fed.  454;  Garnet  r.  Haas  (la.),  146  N. 
W\  465;  Lee  r.  Bk.  &  Tr.  Co.,  124  Tenn. 
582,  139  S.  W.  690. 
Admission  to  be  conclusive  must  be 
complete  in  itself,  or  made  so  by  nec- 
essary inference  from  some  other  aver- 
ment; it  is  not  conclusive  if  it  de- 
pends on  finding  further  fact  from 
testimony.  Scoville  v.  Brock,  81  Vt. 
405,    70    A.    1014. 

448-67  In  absence  of  an  estoppel  a 
verified  answer  is  not  conclusive  in 
another  action  between  same  parties 
involving  same  issue.  Nicholson  v. 
Snvder,  97  Md.  415,  55  A.  484. 
4-49-69  Avery  r.  Stewart,  136  N.  C. 
426,  48   S.  E.   775. 

449-70  First  answer  may  be  availed 
of  without  introducing  second,  Avery 
r.  Stewart,  136  N.  C.  426,  48  S.  E.  775. 
449-73  Norris  v.  Rawlings,  138  Ga. 
711,   76  S.   E.   60. 

452-SO  Hageman  r.  Brown,  76  N.  J. 
E(i.  126,  73  A.  862;  .Tohnson  r.  Hall 
(Tex.  Civ.),  163  S.  W.  399  (special  an- 
swer). 

453-84  Jenkins  r.  Seminary,  205 
Mass.  376,  91  X.  E.  552  (limited  by  al- 
legations of  bill). 

453-85  Averments  of  evidentiary 
nature,  indicating  plaintiff  has  con- 
sciously overstated  his  claim,  not  ad- 
missions. Harris  r.  Chipman,  156  Fed. 
929,  84  C.  C.  A.  429. 
454-86  S.  V.  Benners,  172  Ala.  168, 
55    S.    298. 

454-90  Admissions  in  the  answer 
when  bill  amended. — An  amended  bill, 
bcini;  treated  ;is  a  new  bill,  re])lie3 
themto  are  drojqied  from  pleailings, 
leaving  defendant  to  plead  anew.  Hence 
au3wer   to   original   bill   is   not   an   ad- 
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mission,  thougli  any  material  admis- 
sions in  it  may  be  proved  lilve  any 
docuinentary  admission  outside  tlio 
record.  Scoville  v.  Brock,  79  Vt.  449, 
65  A.  577. 

Change  in  condition. — Admission  as  to 
rental  value  of  land  does  not  preclude 
defendant  from  showing  a  decrease 
since  answer  made.  Hall  v.  Waddill, 
78  Miss.  16,  28  S.  831,  27  S.  936. 
455-91  Stemm  v.  Gavin,  255  111. 
480,   99   N.   E.   663. 

455-92  People's  U.  S.  Bk.  v.  Gilson, 
161  Fed.  286,  88  C.  C.  A.  332;  Hitt 
Lumb.  Co.  V.  Turner  (Ala.),  65  S.  807; 
Kenney  v.  Streeter,  88  Ark.  406,  114  S. 
W.  923;  Marks  v.  Taylor,  23  Utah  152, 
63  P.  897. 

456-96  See  People's  U.  S.  Bk.  v. 
Gilson,  161  Fed.  286,  88  C.  C.  A.  332, 
for  collection  of  cases  and  statement  of 
limitations  of  rule. 
459-99  Johnson  v.  Hattaway,  155 
Ala.  516,  46  S.  760;  St.  Louis  H.  &  S. 
Co.  V.  Danforth,  160  Mich.  226,  125 
N.  W.  5;  Arroyo  y  Bonilla  v.  Arrese  y 
Zelava,  2  P.  E.  Fed.  27. 
459-1  Lybass  v.  Ft.  Myers,  56  Fla. 
817,  47  S.  346;  Laf ranee  v.  Griffin,  160 
Mich.  236,  125  N.  W.  34.  See  Beuthien 
f.  Dillon,  160  Mich.  396,  125  N.  W. 
363. 

460-4  Kidwell  v.  Ketter,  146  Cal. 
12,  79  P.  514;  Knights  Templars  v. 
Crayton,  209  111.  550,  70  N,  E.  1066;  110 
111.   A  pp.   648. 

460-5  Glade  C.  M.  Co.  v.  Harris,  65 
W.  Ya.  152,  63  S.  E.  873. 
Complaint  verified  by  guardian  ad  litem 
not  competent  to  contradict  ward's 
testimony.  Schlotterer  v.  Co.,  75  App. 
Div.  330,  78  N.  Y.  S.  202. 
463-9  Confessions  must  be  well  es- 
tablished, direct  and  certain,  free  from 
suspicion  of  collusion,  and  corrobor- 
ated by  independent  facts  and  circum- 
stances. Michalowicz  v.  Michalowicz, 
25  App.  Cas.  (D.  C.)  484. 
464-12  Grand  Trunk  W.  R.  Co.  v. 
Reddick,  160  Fed.  898,  88  C.  C.  A.  80; 
Dempster  v.  Cochran,  174  Fed.  587,  98 
C.  C.  A.  433;  Pitcairn  r.  Co.,  113  Fed. 
492,  51  C.  C.  A.  323;  Caruthers  v. 
Greer,  92  Ark.  167,  122  S.  W.  629; 
Aikin  v.  Perry,  119  Ga.  263,  46  S.  E. 
93;  Blandon  r.  S.,  6  Ga.  App.  782,  65 
S.  E.  842;  Fuller  v.  Co.,  16  Haw.  1; 
Bochat  i'.  Knisely,  144  111.  App.  551; 
Fidelity  &  C.  Co.  v.  Morrison,  129  111. 
App.  360;  S.  V.  Wilson,  124  La.  82, 
49   S.  986;   Hensel  v.  Johnson,  94  Md. 


729,  51  A.  575;  Barrett  r.  R.  Co.,  106 
Minn.  51,  117  N.  W.  1047  (recognizing 
the  rule);  Stephenson  v.  Austin,  217 
Mo.  355,  116  S.  W.  1090;  Gottlieb  v. 
Co.,  87  App.  Div.  380,  84  N.  Y.  S. 
413;  P.  V.  Mole,  85  App.  Div.  33,  82 
N.  Y.  S.  747;  Kelly  v.  Ins.  Co.,  84  S. 
C.  95,  65  S.  E.  949;  Galloway  v.  Floyd, 
36  Tex.  Civ.  379,  81  S.  W.  805. 
Scope  of  admission. — Where  insurer 
conceded  its  liabilit}''  under  one  clause 
of  policy,  which  concession  involved 
the  means  by  which  injured  came  to 
death,  it  also  admitted  liability  un- 
der another  clause  which  provided  for 
payment  of  another  sum  if  death  re- 
sulted from  conceded  means.  Fidelity 
&  C.  Co.  V.  Morrison,  129  111.  App.  360. 
Admission  of  correctness  of  account 
carries  with  it  admission  of  correctness 
of  application  of  payment  shown  there- 
in. Blaisdell  r.  Davis,  72  Vt.  295,  48 
A.  14.  A  motion  in  arrest  of  judgment 
on  ground  description  of  lands  involved 
was  too  indefinite  to  sustain  judgment 
is  admission  there  was  a  defect  or 
error  in  description.  Ager  V.  S.,  162 
Infl.  538,  70  N.  E.  808. 
Admissions  made  in  a  justice's  court 
and  entered  of  record  are  binding  on 
appeal  if  cause  is  heard  on  the  rec- 
ord. Merriman  v.  Anselment,  86  Minn. 
6,   89  N.  W.  1125. 

Admissions  do  not  necessarily  preclude 
party  for  whose  benefit  they  are  made 
from  proving  admitted  facts.  Web- 
ster V.  Moore,  108  Md.  572,  71  A.  466. 
If  made  on  trial  do  not  preclude  proof 
of  previous  admission  in  writing  if 
defendant  has  pleaded  a  general  de- 
nial. Conant  v.  Evans,  202  Mass.  34, 
88  N.  E.  438. 

Oral  admissions  not  to  be  regarded 
in  passing  on  demurrer  to  pleading. 
Hicks  i\  Beacham,  131  Ga.  89,  62  S.  E. 
45. 

464-13  Grand  Trunk  W.  E.  Co.  v. 
Reddick,  160  Fed.  898,  88  C.  C.  A. 
SO. 

464-14  Movnahan  v.  Perkins,  36 
Colo.  481,  85  P.  1132;  Cadigan  r.  Crab- 
tree,  192  Mass.  233,  78  N.  E.  412;  De- 
troit V.  Co.,  146  Mich.  373,  109  N.  W. 
671. 

465-16  Movnahan  r.  Perkins,  36 
Colo.  481,  85  "p.  1132;  Perry  v.  Co.,  40 
Conn.  313;  Ager  r.  S.,  162  Ind.  538, 
70  N.  E.  808;  Wells,  etc.  Council  i: 
Littleton,  100  Md.  416,  60  A.  22;  York 
r.  Everton,  135  Mo.  App.  607,  116  S. 
W.    490    ("for    the    purposes    of  the 
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suit");  Gallagher  r.  MeBrido,  66  N.  J. 
L.  360,  49  A.  riS2;  Stonimler  r.  Mayor, 
179  N.  Y.  473,  72  X.  E.  Hsl;  Hariu's 
r.  Bkg.  &  Tr.  Co.  (Tex.  Civ.),  laS  S. 
W.  1172;  Citizens  .S.  Bk.  i:  Ins.  Co. 
O't.),   S6  A.    10.36. 

In  acting  upon  a  motion  for  eontinu- 
aiu'o  ox  jiaito  alli(la\  its  and  oral  ail- 
■iiissions  of  former  counsel  may  he  re- 
;:anle(l.  lleyward  r.  Midtlleton,  65  S. 
C.  493,  43  S.  E.  936. 
466-19  See  P.  r.  Botkin,  9  (al.  A]*]^. 
24  1.    i'S    1'.    SCI. 

Admission  by  state  on  appeal  will  hind 
it  thonj;h  record  silent.  S.  r.  iJood- 
ager.  .Hi  Or.  198,  108  P.  185. 
467-20  Tevis  r.  Evan,  13  Ariz.  120, 
lOS  1'.  461;  Parker-W.  Co.  f.  Cole,  137 
Mo.  App.  530,  120  S.  W.  118;  Ilicks 
r.  Co..  13S  N.  C.  319,  50  S.  E,  703. 
Construction. — Oral  admission  letter 
Avas  written,  si^Mied  and  delivered  as 
stated  does  not  include  all  allejrations 
of  comitlaint  as  to  purpose,  -oh, jects  and 
intent  in  \vritin<i  letter;  it  was  limited 
to  fact  of  sifininfr,  \vriting:  and  deliv- 
erin<r.  Master  Builders'  Assn.  r.  Do- 
niascio,  16  Colo.  A]>p.  25,  63  P.  782. 
Admissions  will  not  he  extended  be- 
vond  their  terms.  United  B.  Co.  v. 
Bass.  121  111.  A]>]K  299. 
Made  by  counsel  in  one  case  not  ad- 
missible in  another. — Ar<ruments  mado 
hy  attorney  and  letters  and  newspaper 
<dippin{,'s  used  hy  him  in  argument  be- 
fore a  public  oiHeer  are  not  competent 
in  an  action  subsequently  brought 
atfainst  client  on  another  question. 
Miller  r.  U.  S.,  133  Fed.  337,  66  C.  (.\ 
A.  399.  Ojiinion  of  attorney,  adverse 
to  client,  based  on  facts  reported  to 
him,  is  incomjiotent  on  second  trial, 
there  having  been  a  change  of  attor- 
nevs.  Hitdxs  r.  Co.,  138  N.  C.  319,  50 
S."e.    7!!3. 

In  argument. — Issues  of  law  are  not 
determinable  by  arguments  of  counsel. 
Voorhees  c.  Porter,  134  N.  C.  591,  47 
S.  E.  31.  A  party  who  incor])orates 
in  his  brief  a  statement  of  trial  court 
concerning  admission  cannot  be  heard, 
on  appeal,  to  denv  it  was  made.  Pit- 
cairn  v.  Co.,  113  Fed.  492,  51  C.  C.  A. 
323. 

Objections  to  testimony. — The  fact 
that  a  witness  is  a  rejireseiitative  of 
a  party  may  be  shown  b.v  objections 
to  his  testimony  referring  to  him  as 
such,  and  by  questions  whi<di  draw 
out  the  fact  that  such  witness  is  pos- 
sessed   of   the   papers  on   which   action 


is  based.  Sisk  r.  Tns.  Co.,  95  ^fo.  App. 
Wr,,   C!)   S.    \V.   6S7. 

Allegations  in  a  bill  admitted  by  mo- 
tion to  dismiss  for  want  of  equity. 
Peters  r.  Rhodes,  157  Ala.  25,  47  S. 
183. 

Tacit  admissions  by  both  parties,  by 
moving  for  directed  verdict,  i>recludo 
objections  to  trial  hv  court.  Linchiuist 
r.  Co.,  22  S.  D.  298,' 117  N.  W.  365. 
46S-2,'»  Court  may  act  on  statement 
in  brief  as  to  amount  of  damages. 
.Missouri,  etc.  R.  Co.  v.  Rogers  (Tex. 
Civ.),    118   S.   W.    738. 

469-27  Admissions  fairly  made  in 
opening  statement  of  civil  suit  m;iy 
obviate  necessity  for  jiroof  (Preston 
r.  Davis,  112  111.  Apj..  636;  Missouri 
&  K.  T.  Co.  r.  Vandevort,  67  Kan. 
269,  72  P.  771);  may  be  proved  on 
subsequent  trial  of  same  cause  (^ris- 
soiiri  &  K.  T.  Co.  r.  Vandevort,  supra), 
and  will  be  binding  on  api)eal.  Con- 
nr-cticut  M.  L.  Ins.  Co.  r.  Hillmon, 
107  Fed.  831,  46  C.  C.  A.  668. 
A  motion  for  judgment  on  pleadings 
and  admissions  in  counsel's  opening 
statement  a<lmits  truth  of  latter.  Rob- 
erts r.  R.  Co.,  45  Colo.  188,  101  P.  59. 
470-29  Maver  v.  Hamre  (Ta.),  144 
X.  W.  334;  State  v.  Wilson  (la.),  144 
X.   W.   47. 

Admissions  made  by  prosecuting 
officer  are  binding  on  .jury.  Watson 
V.  S.,  118  Ga.  66,  44  S.  E.  803.  Though 
counsel  may  not  enter  a  plea  of  guilty 
without  authority,  his  admission  of 
facts  shown  by  the  evidence,  covering 
ever}'  element  of  the  offense  alleged 
to  have  been  committed,  will  he  as- 
sumed to  have  been  authorized  in  ab- 
sence of  obiection  by  client.  S.  i". 
Kinney,  21  S.  D.  390',  113  N.  W.  77. 
Admission  of  fact  or  of  law  will  be 
corrected  if  it  clearly  appears  to  be 
erroneous.  S.  r.  Foster,  130  X.  C.  666, 
41  S.  E.  284,  mod.  S.  v.  Rash,  34  X. 
C.  382,  55  Am.  Dec.  240,  where  is  was 
said  it  never  can  bo  error  for  court 
to  act  on  admissions  of  fact. 
470-30  An  admission  made  in  a  mo- 
tion for  a  new  trial  will  dispense  with 
a  rule  of  practice,  otherwise  necessary, 
in  bringing  the  evidence  up  for  re- 
view, such  motion  having  been  denied. 
Beck  r.  Crum,  127  Ga.  94,  56  S.  E. 
242. 

A  consent  order  is  conclu.sive  in  the 
cause  in  wliidi  made;  hut  in  another 
cause    of    a    criminal    nature    it    is    not 
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conclusive  of  guilt.  In  re  Duncan,  64 
S.  C.  461,  42  S.  E.  433. 
470-31  Maring  v.  Meeker,  263  111. 
136,  105  N.  E.  31;  Barnes  v.  Brown,  1 
Tenn.  Ch.  Apj).  726;  Aaron  V.  Holmes, 
35  Utah  49,  99  P.  450. 
Accused  by  stipulation  setting  forth 
what  absent  witness  would  testify  to 
if  present;  his  right  to  be  confronted 
bv  witness  is  thus  waived.  S.  v.  Mor- 
tensen,  26  Ttah  312,  73  P.  562,  633. 
471-32  Rigdon  v.  More,  147  111.  App. 
346,  afd.,  242  111.  256,  89  X.  E.  992. 
471-33  Made  without  limitation. 
Text  sustained  so  far  as  it  relates  to 
same  case  in  w^hich  stipulation  made. 
Stemmler  v.  Mayor,  179  N.  Y.  473,  72 
N.  E.  581 ;  Fortunato  r.  Mavor,  74 
App.  Div.  441,  77  N.  Y.  S.  575,  a/f.  173 
X.  Y.  608,  66  N.  E.  1109.  Parties  may 
stipulate  evidence  taken  in  another 
case,  in  essential  respects  similar,  shall 
be  evidence  in  a  pending  case,  and 
that  they  will  abide  result  of  former. 
Such  a  stipulation  is  binding  upon  the 
successors  of  the  attorney  general  who 
have  become  parties  to  the  action. 
Prout  r.  Starr,  188  U.  S.  537. 
Scope  of  stipulation. — A  stipulation  in 
an  action  on  a  life  policy  that  plaintiff 
had  made  a  prima  facie  case  admits  he 
had  an  insurable  interest  in  life  of 
deceased  to  extent  of  casting  burden 
to  show  otherwise  upon  defendant. 
Merchants'  L.  Assn.  v.  Treat,  98  111. 
App.   59. 

472-36  Walls  i:  R.  Co.  (Del.),  80  A. 
355. 

473-40  If  trial  is  had  on  facts  stipu- 
lated and  evidence  in  addition,  latter 
is  competent  though  not  harmonizable 
with  stipulation.  Hunt  v.  Van  Burg, 
75  Xeb.  304,  106  X.  W.  329. 
475-46  See  Taplin  v.  Marcy,  81  Vt. 
428,   71   A.   72. 

476-47  La  Compagnie,  etc.  v.  Hayes, 
168  Fed.  903,  94  C.  C.  A.  243;  Swin- 
dall  V.  Ford  (Ala.),  63  S.  651;  Floyd 
V.  Co.,  222  Pa.  257,  71  A.  13  (requests 
for  instructions  and  assignments  of 
error). 

476-49  In  absence  of  anything  in 
bill  of  exceptions  as  to  admissions 
made  in  trial  court,  the  adoi)tion  and 
insertion  in  brief  on  appeal  of  state- 
ment of  that  court  as  to  admissions 
will  be  binding  on  reviewing  court. 
Pitcairn  r.  Co.,  113  Fed.  492,  51  C.  C. 
A.  323. 

476-50  Jackson  r.  Grisham,  171  Ala. 
553,  55  S.  165;  Patterson  v.  S.,  8  Ala. 


App.  420,  62  S.  1023;  Donnelly  v.  Rees,- 
141  Cal.  56,  74  P.  433;  Ex  parte  Boyd 
(Xev.),  134  P.  455  (sworn  complaint); 
P.  c.  Ouderkirk,  120  App.  Div.  650, 
105  X.  Y.  S.  134;  C.  r.  Ensign,  40  Pa. 
Super.  157  (schedules  filed  in  involun- 
tary  bankruptcy). 

Affidavits. — Affidavit  admissible  though 
affiant  dead  and  it  was  used  in  jire- 
vious  litigation  to  which  defendant 
not  a  jmrtv.  Collinsville  G.  Co.  r. 
Phillips,  123  Ga.  830,  51  S.  E.  666. 
Affidavit  by  a  party  and  his  solicitor, 
made  at  party's  request,  is  evidence 
against  party  in  another  suit.  Cor- 
nelissen  v.  Ort,  132  Mich.  294,  93  X. 
W.  617.  Affidavit  as  to  affiant's  resi- 
dence is  conclusive  upon  his  adminis- 
trator for  jurisdictional  purposes. 
Long  V.  Loekman,  135  Fed.  197.  De- 
nial of  knowledge  of  contents  of  af- 
fidavit is  not  reason  for  excluding  it; 
contrarv  may  be  shown.  Xew  u. 
Young,'^148  Ala.  253,  41  S.  523.  Affi- 
davits filed  in  bankruptcy  proceedings 
are  sufficient  evidence  as  to  partner- 
ship (In  re  Henschel,  114  Fed.  968), 
and  of  insolvency  of  affiants.  West 
Co.  V.  Lea,  174  U.  S.  590.  A  super- 
seded verified  claim  against  an  estate 
is  an  admission.  Pollitz  v.  Wicker- 
sham,  150  Cal.  238,  88  P.  911.  Afli- 
davit  by  applicant  for  a  patent,  not 
conclusive  as  between  him  and  his  as- 
signee. De  Laval  S.  Co.,  135  Fed. 
772,  68  C.  C.  A.  474.  Affidavit  made 
under  a  mistake  as  to  affiant's  rights 
may  be  excluded.  Mackenzie  v.  Minis, 
132  Ga.  323,  63  S.  E.  900. 
Petition  for  a  franchise  is  not  admis- 
sion jiotitioner  does  not  own  land  de- 
scribed in  it.  Columbia  &  P.  S.  R.  Co. 
r.  Seattle,  33  Wash.  513,  74  P.  670. 
Who  may  make  for  corporation. — The 
power  to  make  admissions  by  jtetition 
in  bankru])tcy  may  bo  exercised  by 
such  cor])orate  oflicials  as  are  author- 
ized under  local  laws  to  make  a  gen- 
eral assignment;  in  the  absence  of 
such  laws,  it  resides  in  the  directors. 
In  re  Moench  Co.,  130  Fed.  685,  66 
C.  C.  A.  37. 

478-55     Staley  r.  Co.   (X.  J.),  90  A. 
1042   (ex  parte  affidavit). 
479-59     Gray    r.    Co.,    81    Minn.    333, 
84   X.  W.  113. 

480-64  Hagmann  v.  Schoelkopf,  157 
111.  App.  313;"  Xeidv  r.  Little  John,  146 
la.  355,  125  X.  W.  198  (except  to 
avoid  a  second  continuance");  Hower- 
ton  V.  C,  129  Ky.  4S2,  112  S.  W.  606; 
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.S.  r.  Butler,  151  X.  ('.  072.  G;j  S.  E. 
993;  Cutler  r.  Cutler,  130  X.  C.  1,  40 
S.  E.  69S.  Contra  as  to  first  point.  S. 
r.  Rvan,  1  Bov.-o  (Pol.)  •22?,,  7o  A. 
SG9.  ' 

Admissions  may  be  made  in  allidavit 
for  I'oiitiiuKiiico.  I'aliiior  T.  Co.  V. 
Eaves,  i'7  Ky.  [..  R.  r»73,  S5  S.  W.  750. 
Scope  of  admission. — It  does  not  ex- 
tentl  to  tlie  cuinpetenry,  rolevaney  or 
material! tv  of  tho  evidence.  Taguo  f. 
Co.,  2S  Mont.  51,  72  P.  297. 
Affidavit  conclusive  as  to  what  wit- 
ness would  have  testified  to  if  pres- 
ent. Gibson  v.  Sutton,  24  Ky.  L.  "R. 
868,  70  S.  W.  ISS. 

Application  for  continuance  is  eom- 
petunt  to  tontradii't  testimony  of  jiarty 
on  whose  behalf  it  was  made.  Seott 
7-.  Wooilward,  39  Tex.  Civ.  498,  S8 
S.    W.    40(3. 

To  secure  right  to  open  and  close  de- 
fendant must  make  admissions  in  his 
pleadings,  before  testimony  is  offered, 
showing  a  prima  facie  case  against 
him.  Mitchem  r.  Allen,  128  Ga.  407, 
57  S.  E.  721;  Whitaker  r.  Arnold,  110 
Ga.  857,  36  S.  E.  231;  Central  E.  Co. 
f.  Morgan,  110  Ga.  168,  35  S.  E.  345. 
Such  admissions  conclusive.  Albany  P. 
Co.  r.  Hugger,  4  Ga.  App.  771,  62  S. 
E.    5;'.3. 

Admission  is  not  sufficient  if  it  mere- 
ly covers  execution  and  delivery  of 
note  sued  on;  it  should  include  right 
of  plaintiff  to  sue  on  it.  Eeid  r.  Sew- 
ell.  111  Ga.  880,  36  S.  E.  937. 
481-65  Cimiotti  U.  Co.  r.  Bowsky, 
113  Fed.  698;  Wilson  v.  S.  (Ala.),  65 
S.  919;  Stamps  r.  Thomas,  7  Ala.  App. 
622,  62  S.  314;  Fagan  v.  Lentz,  156 
Cal.  681,  105  P.  951 ;  Horton  V.  Zimmer, 
32  App.  Cas.  (D.  C.)  217;  Rivers  v.  S., 
118  Ga.  42,  44  S.  E.  859;  P.  r.  Strieker, 
258  111.  618,  102  N.  E.  216;  Fuller  v. 
Fuller,  52  Ind.  App.  488,  100  N.  E. 
869;  Ruble  r.  Bunting,  31  Ind.  App. 
654,  G8  X.  E.  1041;  Lush  r.  Parkers- 
burg,  127  la.  701,  104  N.  W.  336; 
Shinkle  v.  McCullough,  25  Ky.  L.  R. 
1143,  77  S.  W.  196;  Hutchinson  r. 
Plant  (Mass.),  105  X.  E.  1017;  Farnum 
f.  Whitman,  187  Mass.  381,  73  N.  E. 
473;  Merrill  r.  Leisenring,  166  Mich. 
219,  131  X.  W.  538;  White  r.  Collins, 
90  Minn.  165,  95  X.  W.  765;  Disbrow 
f.  Ice  Co.,  170  Mo.  App.  585,  157  S. 
W.  116;  Congleton  r.  Schreihofer  (X. 
J.  Eq.),  54  A.  144;  Koester  r.  Wks., 
194  X.  Y.  92,  87  X.  E.  77;  Hillman 
V.  De  Rosa,  92  N.  Y.  S.  67;   Egyptian 


F.  C.  Co.  r.  Comiskv,  40  Alisc.  236,  81 
X.  Y.  S.  673;  Reed  r.  McCord,  160  N. 
Y.  330,  54  N.  E.  737;  Sternbach  v. 
Friedman,  75  App.  Div.  418,  78  X.  Y. 
S.  318;  Binford  r.  Steele,  161  X.  C. 
(i60,  77  S.  E.  954;  Bowman  r.  Blanken- 
ship  (X.  C),  81  S.  E.  746;  S.  v.  Long- 
streth,  19  X.  D.  268,  121  X.  W.  1114; 
Anderson  r.  Adams,  43  Or.  621,  74  P 
215;  Behrens  v.  Mountz,  37  Pa.  Super. 
326;  Harrison  r.  S.  (Tex.  Cr.),  153  S. 
W.  139  (admissions  made  before  grand 
iurv);  Slayden  &  Co.  v.  Palmo  (Tex. 
Civ'.),  151  S.  W.  649;  Texarkana  G.  & 
K.  Co.  r.  Lanier  (Tex.  Civ.),  126  S.  W. 
67;  Birkman  r.  Fahrenthold  (Tex. 
Civ.),  114  S.  W.  428;  Hunk  v.  Stan- 
field  (Tex.  Civ.),  100  S.  W.  213;  More- 
head  r.  Ilering,  53  Tex.  Civ.  605,  116 
8.  W.  164. 

And  see  Tate  r.  Tate,  126  Tenn.  160, 
148    S.    W.    1042. 

Answer  to  double  leading  ctuestioii 
not  conclusive  on  partv.  Hutton  r. 
R.  Co.,  166  Mo.  App.  645,  150  S.  W. 
722. 

Party  may  introduce  all  of  his  former 
testimony  whore  part  has  been  admit- 
ted against  him.  ^Merrill  c.  Leisen- 
ring, KiC)  Mich.  219,  131  X.  W.  r.3S. 
Circumstances  under  which  testimony 
was  given. — It  is  immaterial  in  what 
case  testimony  given  or  occasion  un- 
der which  it  was  given,  and  whether 
facts  of  case  in  which  it  was  given 
were  identical  with  those  of  case  on 
trial.  Farnum  r.  Whitman,  187  Mass. 
381,  73  X.  E.  473. 

Accused  person  who  voluntarily  be- 
came a  witness  cannot  object  to  hav- 
ing his  testimony  used  against  him 
on  a  second  trial  for  same  offense 
even  if  he  does  not  testify  on  that 
trial.  Miller  r.  P.,  216  111.  309,  74  X. 
7'].  -743  (three  judges  dissented);  S.  f. 
Campbell,  73  Kan.  688,  85  P.  784;  C.  v. 
House,  6  Pa.  Super.  92;  C.  r.  Doughty, 
139  Pa.  383,  21  A.  228.  Testimony  of 
prosecutor  may  be  used  against  him 
as  defendant  in  another  action.  S.  v. 
Simjison,  133  X.  C.  67(5,  45  S.  E.  567. 
Testimony  is  to  be  read  in  connec- 
tion with  pleadings  to  determine 
whether  it  is  an  a<lniission.  Elliott  v. 
McAllister,  106  Minn.  25,  117  N.  W. 
921. 

482-66     One    does    not    admit    valid- 
ity   of   i'a]ier   title   by    introducing   doc- 
ument.    Vanderbilt  r.  Brown,  128  X.  C 
49S,  39  S.  E.   36. 
483-68     S.  V.  Campbell,  73  Kan.  688, 
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85  P.  784;  S.  v.  Finch,  71  Kan.  793, 
81    P.    494. 

484-72  Miller  v.  P.,  216  111.  309,  74 
N.  E.  743;  Cohen  v.  Sobel,  137  N.  Y. 
S.   897. 

Testimony  before  coroner. — Though  a 
coroner  is  required  to  commit  to  writ- 
ing substance  of  testimony  taken,  wit- 
nesses who  profess  to  remember  sub- 
stance of  statement  made  by  accused 
may  testify  thereof.  Green  v.  S.,  124 
Oa.  343,  52  S.  E.  431. 
Previous  testimony  should  be  proved 
by  official  reporter  though  he  had  no 
recollection  of  it  aside  from  his  notes. 
C.  v.  House,  6  Pa.  Super.  92. 
485-74  Competency  of  evidence  not 
material  if  party  believes  fact  to  be 
true  upon  evidence  sufficient  to  con- 
vince him — as  where  conclusion  is 
given.  Brookfield  v.  College,  139  Mo. 
App.  339,  123  S.  W.  86. 
486-76  Bentley  v.  Co.,  1  Neb. 
(Unof.)  55S,  95  N.  W.  803. 
A  transferee  of  mortgage  is  bound  by 
testimony  of  his  transferor  for  whom 
he  is  substituted  in  the  case.  Contin- 
ental Pert.  Co.  V.  Madden,  140  Ga.  39, 
78    S.    E.   460. 

486-77  Eelevant  testimony  of  wit- 
ness called  by  party  may  be  received 
on  later  trial  as  admission.  Knapp  v. 
Yeoman,  149  la.  137,  126  N.  W.  336. 
486-79  Ilimrod  C.  Co.  r.  Adack,  94 
111.  App.  1;  Koester  v.  Wks.,  194  N.  Y. 
92,  87  N.  E.  77;  Gt.  Western,  etc.  Co. 
f.  Shumway,  25  N.  D.  268,  141  N.  W. 
479;  Field  v.  Schuster,  26  Pa.  Super. 
82;  Slavden  &  Co.  v.  Palmo  (Tex.  Civ.), 
151    S.  W.  649. 

It  is  otherwise  where  neither  husband 
nor  wife  can  testify  for  or  against 
each  other  without  consent.  Aldous 
V.  Olverson,  17  S.  D.  190,  95  N.  W. 
917. 

Effect  given  strongest  admissions. — If 
there  is  conflict  in  the  testimony  of 
plaintiff  he  will  be  bound  by  strongest 
admissions  made  in  determining  its  ef- 
fect. Cogan  V.  R.  Co.,  101  Mo.  App. 
179,  73  S.  W.   738. 

Not  binding  in  toto. — Admission  by 
one  party  may  be  availed  of  in  part 
only;  admittee  is  not  bound  by  all 
testimony  of  admitter.  Leisemer  r. 
Burg,  106  Mich.  124,  63  N.  W.  999; 
Parret  v.  Craig,  56  N.  J.  Eq.  280,  38 
A.  305,  rev.  56  N.  J.  Eq.  848,  42  A. 
1117   (no  opinion). 

4S6-S0  But  see  Birmingham  &  A.  R. 
Co.   f,    Maddox,    155    Ala.    292,    46    S. 


780  (evidence  in  support  of  plea  of 
tender),  and  comp.  Stockham  v.  Mal- 
colm, ni  :*ld.  615,  74  A.  569. 
"A  defendant  testifying  in  his  own 
behalf  is  not  so  bound  bj'  his  own 
admission  as  to  be  jarecluded  from 
availing  himself  of  defenses  brought 
out  in  the  evidence  of  his  adversary. 
A  plaintiff  must  recover,  if  at  all,  on 
the  strength  of  his  own  case,  not  on 
the  weakness  or  falsity  of  the  de- 
fense. '  A  suitor  who  testifies  is  but 
a  witness  after  all.'  Knorpp  v.  Wag- 
ner, 195  Mo.  637,  93  S.  W.  961.  The 
rule  that  a  party  may  rely  on  the 
testimony  of  the  witnesses  of  the  ad- 
verse party  to  prove  a  defense  or  ma- 
terial facts  denied  by  his  own  testi- 
mony (Hill  v.  R.  Co.,  158  Mass.  458, 
33  X.  E.  582)  is  recognized  and  ap- 
plied by  the  Supreme  Court  in  the 
criminal  case  that  grew  out  of  the 
affair  in  question  and  may  be  accept- 
ed as  settled."  Brubaker  v.  Bidstruj), 
163  Mo.  App.  646,  147  S.  W.  541,  cit. 
this  text. 

487-81  A  hearing  to  determine 
whether  or  not  inquest  shall  be  held 
is  not  a  legal  examination  within 
meaning  of  such  statute;  voluntary 
testimony  given  thereat  may  be  used 
against  accused.  S.  v.  Legg,  59  W. 
Va.  315,  53  S.  E.  545.  For  cases  with- 
in such  a  statute,  see  Kirby  t".  C,  77 
Va.  681;  ^.  v.  Hall,  31  W.  Va.  505, 
7  S.  E.  422. 

Failure  to  offer  evidence  to  disprove 
denied  fact  or  rebut  testimony  to  es- 
tablish such  fact  is  not  admission.  S. 
r.  Johnson,  So  S.  C.  265,  67  S.  E.  453. 
487-82  Spann  r.  Torbert,  130  Ala. 
541,  30  S.  389;  Culbertson  r.  Salinger 
(la.),  117  N.  W.  6;  Thompson's  Exr. 
r.  Thompson's  Exr.,  155  Kv.  323,  159 
S.  W.  831;  Hellman  v.  Somerville,  212 
Mo.  415,  111  S.  W.  30;  Southern  Bk. 
f.  Nichols,  202  Mo.  309,  100  S.  W. 
613;  Gubernator  v.  Rettalack,  86  Mo. 
App.  184;  Phillips  v.  Lindlev,  112  App. 
Div.  283,  98  N.  Y.  S.  423;  Stevenson 
f.  Co.,  201  Pa.  112,  50  A.  818;  Nash 
r.  Co.,  109  Va.  14.  63  S.  E.  14. 
Not  admissible  in  subsequent  cause 
where  parties  not  same.  Parlin  v. 
Vawter,  39  Tex.  Civ.  520,  88  S.  W. 
407. 

Deposition  of  one  party  not  incom- 
petent liccauso  contradicted  by  depon- 
ent under  examination  of  other  party. 
Vollkommer  v.  Cody,  177  N.  Y.  124, 
69  N.  E.  277. 
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488-S3  rronio  &  F.  II.  Co.  r.  Rii-k- 
fonl,  1-2  N.  II.  73,  54  A.  099.  A  quashed 
deposition  has  no  other  eU'et't  tlian  any 
paper  containing  .  ailniission.  Joy  r. 
Ins.  Co.,  32  Tex.  Civ.  433,  74  S.  \V. 
822;  Gross  r.  CofYov,  111  Ala.  468,  20 
S.    42S. 

488-84  Black  r.  Epstein,  221  Mo. 
2S(;,  120  8.  W.  7.")4;  Southern  Bk.  v. 
Ai.luds,  202  Mo.  309,  100  S.  W.  013. 
4SD-87  Kollner  r.  Handle  (Tex. 
Civ.),  l(i.j  S.  W.  509. 
489-88  In  re  Arnold's  Est.,  147  Cal. 
,  5S3,  82  P.  252;  Cooley  r.  Collins,  186 
Mass.  507,  71  N.  E.  979;  Southern  Bk. 
r.  Nichols,  202  Mo.  309,  100  S.  W.  613. 
Contra.  Farmers'  &  M 's.  Bk.  r.  Wood, 
143  la.  635,  118  N.  W.  282;  Culbertson 
r.  Salin<rer  (la.),  117  N.  W.  6  (each 
party  may  read  so  much  as  he  thinks 
relevant). 

If  one  party  offers  but  part  the  other 
may  introduce  remainder.  Aetna  Ins. 
Co."  r.  Eastman  (Tex.  Civ.),  80  S.  W. 
255.  If  party  who  took  dejiosition 
does  not  introduce  it  other  party  may, 
and  if  dejtonent  has  been  examined 
as  to  different  matters,  only  that  jiart 
which  relates  to  one  or  more  of  them 
need  be  offered,  but  all  that  part  must 
be  introduced.  Hamilton  B.  Co.  v. 
Milliken,  02  Neb.  116,  86  N.  W.  913. 
489-91  Sizer  v.  Melton,  129  Ga.  143, 
58   S.   E.   1055. 

Lost  deposition. — Officer  before  whom 
lost  edposition  taken  may  testify  to 
admission  therein.  Marx  v.  Hart,  166 
Mo.  ."iii3,  66  S.  W.  260. 
Answer  of  person  chosen  by  corpora- 
tion to  reply  to  interrogatories  on  its 
behalf  may  be  read  ajrainst  it  be- 
cause it  is  answer  of  cor])oration,  and 
is  on  same  footing  as  that  of  an  in- 
dividual. Welsbaeh  I.  G.  L.  Co.  v. 
Co.,  83  L.  T.  N.  S.  58,  48  W.  R.  595, 
60  L.  J.  Ch.  546  (court  of  ai>iieal). 
Who  may  offer  answers;  party  in 
court. — Cnder  some  statutes  answers 
to  interrogatories  are  available  only 
to  I'arty  jiropounding  them;  if  he  does 
not  offer  answers  party  who  has  given 
them  and  who  is  in  court  can  not  do 
so.  Beem  r.  Farrell,  135  la.  670,  113 
N.  W.  509.  If  party  entitled  to  do 
so  offers  answers  they  must  be  re- 
ceived though  jiarty  making  them  is 
in  court.  Beem  r.  Farrell,  sufira;  Is- 
land Co.  r.  Babock,  20  Wash.  238,  55 
P.    114. 

490-92  A  bill  of  particulars  cannot 
be    evidence    against   party    furnishing 


it  in  any  case  or  for  any  purpose 
whore  pleading  or  notice  to  which  bill 
relates  would  not  be  evidence,  as 
against  defendant  who  has  raised  an 
issue  upon  all  nuiterial  matters  set 
forth  in  the  bill.  I^t)Scoe  L.  Co.  v. 
Co.,  62  App.  Div.  421,  70  N.  Y.  S. 
1130.  It  may  be  evidence  of  admis- 
sions in  a  different  action  if  they  were 
made  with  knowledge  and  sanction  of 
]>artv  who  made  admissions.  Hutchins 
r.  Van  Vechten,  140  N.  Y.  115,  35  N. 
E.  446;  Eisonlord  v.  Clum,  126  N.  Y. 
552,  27  N.  E.  1024,  12  L.  R.  A.  836. 
Though  it  was  served  in  res|)on8e  to 
demand  a  bill  is  not  allirmative  i>roof 
unless  verified  and  identified.  Ilesser- 
M.  R.  C.  Co.  V.  Co.,  114  Wis.  654,  90 
N.  W.  1094. 

490-93  Chicago  v.  English,  198  111. 
211,  64  N.  E.  976;  Leinhart  r.  Kirk- 
vvood,  130  111.  Ai)p.  398;  W.  W.  Brown 
Cons.  Co.  V.  MacArthur  Bros.,  236  Mo. 
41,  139  S.  W.  104. 

492-98  Gadsden  v.  Chemical  Co.  (S. 
C),   72   S.   E.   15. 

501-37  A  confession  of  judgment 
for  part  of  sum  claimed  is  complete 
proof  against  party  wlio  made  it.  Citi- 
zens' L.  &  P.  Co.  V.  St.  Louis,  34  Can. 
Sup.  495;  Hudon  C.  Co.  v.  Co.,  13  Can. 
Sup.   401. 

5<>2-42     Palatine  Ins.   C.   r.   O'Brien, 
Id!)  Md.  100,  71   A.  775. 
503-47     In  civil  action  admission  by 
a    party    of   any    fact    material    to    the 
issue    is    always    evidence   against   him 
wherever,  whenever   or  to  whomsoever 
made.      Reed    t:    McCord,    160    N.    Y. 
330,    54    N.    E.    737. 
Weight. — When    offered    by    parties    or 
privies  admissions   in   a   deed   are   gen- 
erally conclusive;   but  when  offered  by 
a    stranger    they    have    same    effect   as 
parol    admissions.      Peters    v.    Co.,    61 
W.  \a.  392,  56  S.  E.  735. 
503-49     Miller  v.  McDowell,  69  Kan. 
453,    77    P.    101;    Barker    r.    R.    Co.,    35 
R.   I.   406,   87   A.    174. 
May    be    made    to    corporate     agent 
(McBride    v.    R.    Co.,    125    Ga.    515,    54 
S.    E.    674);    or    prosecutrix.      Whatley 
r.  S.,   144  Ala.  68,  39  S.  1014. 
503-51     Beck      &      Co.     v.     Hanline 
(Md.),   89   A.   377. 

503-52  Alexander  t*.  Smith  (Ala.), 
61  8.  68;  Whatley  v.  S.,  144  Ala.  68, 
39  S.  1014;  Story  r.  Nidiffer,  146  Cal. 
549,  SO  P.  692;  Freet  r.  Sup.  Co.,  257 
111.  248,  100  N.  E.  933;  Vincent  v.  Co., 
113   m.   App.   463;   Hofacre  v.   Monti- 
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cello,  128  la.  239,  103  N.  W.  488; 
Wright  V.  Reed,  118  la.  333,  92  N.  W. 
61;  Clark  v.  C,  33  Ky.  L.  R.  974,  112 
S.  W,  571;  Martindale  r.  Cummins  Co., 
143  N.  Y.  S.  1100;  Day  v.  Hunnieutt 
(Tex.  Civ.),  160  S.  W.  134;  Bender  v. 
Brooks  (Tex.  Viv.),  130  S.  W.  653. 
504-55  Anderson  &  Co.  v.  Brammer, 
1  Ala..App.  596,  58  S.  941;  Hinirod  C. 
Co.  r.  Adac'k,  94  111.  App.  1;  Seymour 
V.  Co.,  103  111.  App.  625;  Steele  r. 
Buggy  Co.,  50  Ind.  App.  635,  95  N.  E. 
435;  Brown  v.  Brown,  62  Kan.  666,  64 
P.  599;  Allen  r.  Hall,  64  Neb.  256,  89 
N.  W.  803;  Lynch 's  Admr.  v.  Murrav, 
86  Vt.  1,  83  A.  746;  Peters  v.  Co.,  61 
W.  Ya.  392,  56  S.  E.  735. 
Admissions  in  answer. — "Where  all 
the  defendants  unite  in  an  answer,  the 
admissions  therein  are  to  be  treated 
in  the  action  in  which  the  pleading  is 
served  as  the  admissions  of  each,  and 
not  confined  to  the  person  actually  ver- 
ifying the  same."  Talbot  v.  Laub- 
hcim,  188  N.  Y.  421,  81  N.  E.  163. 
Admissions  of  sole  legatee,  competent 
against  will.  In  re  Miller's  Est.,  31 
Utah  415,  88  P.  338. 
505-56  Cbappell  v.  John,  45  Colo. 
45,  99  P.  44;  McMillan  v.  McDill,  110 
111.  47;  Campbell  v.  Campbell,  138  111. 
612,  28  N.  E.  1080;  Dowie  r.  Driscoll, 
203  111.  480,  68  N.  E.  56;  Schweikert  v 
Richards,  144  Kv.  304,  137  S.  W.  1074; 
Seitz  V.  Starks,  136  Mich.  90,  98  N. 
W.  852;  Parlin  v.  A^awter,  39  Tex. 
Civ.  520,  88  S.  W.  407;  Stamnes  f. 
R.  Co.,  131  Wis.  85,  109  N.  W.  100, 
925,  '111  N.  W.  62. 

Statements  by  one  formerly  a  party 
are  not  provable  if  made  after  he 
ceased  to  be  such,  except  to  impeach 
him  as  a  witness.  Himrod  C.  Co.  v. 
Adack,  94  111.  A]^]^.  1. 
Identity  of  interest  must  exist  when 
cause  of  action  arose.  Judd  v.  New 
Y^ork,  128  Fed.  7,  62  C.  C.  A.  515. 
One  who  has  merely  a  contingent  or 
collateral  interest  in  a  suit  lirourrht 
by  another  cannot  bind  parties  by  ail- 
mission.  Judd  r.  New  York,  128  Fed. 
7,  62  C.   C.  A.  515. 

Admissions  by  judgment  debtor  on 
his  examination  not  comi)etont  in  sub- 
sequent trial  against  parties  who  be- 
came such  thereafter.  ShioMs  r. 
Lewis,  24  Kv.  L.  R.  822,  70  S.  W.  51. 
507-59  Fourth  National  Bk.  v.  Al- 
baugh.  107  Fed.  819,  46  C.  C.  A.  655. 
507-61  Graham  r.  Walsh  (Ga.  App.), 
80  S.  E.  693;  Coldren  L.  Co.  f.  Royal, 


140  la.  381,  118  N.  W.  426;  Illinois 
C.  R.  Co.  r.  Houchins,  28  Ky.  L.  R. 
499,  89  S.  W.  530,  1  L.  R.  A.  (N.  S.) 
375;  Rosseau  v.  Deschenes,  203  Mass. 
261,  89  N.  E.  391;  Whaples  v.  Fahys- 
109  App.  Div.  594,  96  N.  Y.  S.  323; 
Shawnee  etc.  Co.  v.  Motesenbocker 
(Okla.),  138  P.  790;  Stevenson  v.  Co., 
201  Pa.  112,  50  A.  818;  Sunday  v. 
Dietrich,  16  Pa.  Super.  640. 
Effect  of  admission. — Proof  of  such 
admission,  though  it  may  not  be  en- 
titled to  the  effect  of  an  admission 
by  all  concerned,  may  tend  legitimate- 
ly to  raise  a  ])resumption  against  them 
that  thing  admitted  may  be  true.  Gib- 
son 17.  Sutton,  24  Ky.  L.  R.  868,  70  S. 
W.   188. 

Admission  of  one  defendant  not  evi- 
dence against  a  plaintiff  in  favor  of 
another  defendant  sued  on  inde])end- 
ont  grounds.  Koplan  f.  Co.,  177  Mass. 
15,   58    N.    E.   183. 

Jury  should  be  cautioned. — Illinois  C. 
R.  Co.  f.  Houchins,  28  Ky.  L.  R.  499, 
89  S.  W.  530,  1  L.  R.  A.  (N.  S.)  375. 
By  one  of  several  legatees  or  devi- 
sees, see  A'ol.  14,  p.  35(1,  et  scq. 
Reason  for  the  rule. — See  Carpenter's 
Appeal,  74  Conn.  431,  51  A.  126;  Zim- 
merman V.  Beatson,  39  Ind.  App.  664, 
79  N.  E.  518,  80  id.  165;  In  re  Ken- 
nedy, 167  N.  Y.  163,  60  N.  E.  442. 
Admission  of  marriage  by  one  of  two 
defendants  is  sufficient  evidence  there- 
of as  against  admitter,  but  not 
against  co-defendant  in  prosecution 
for  adultery.  Ty.  v.  Castro,  14  Haw. 
131. 

Individual  defendant  in  suit  against 
county  and  others  concerning  a  high- 
way may  not  bind  county  by  admis- 
sion. Quinn  r.  County,  140  la.  105,  117 
N.   W.    1100. 

507-62  West  v.  Co.,  136  Fed.  343, 
69  C.  C.  A.  169;  Pearson  r.  Adams,  129 
Ala.  157,  29  S.  977;  McBride  r.  R.  Co., 
125  Ga.  515,  54  S.  E.  674. 
50S-64  Stevenson  v.  Co.,  201  Pa. 
112,    50    A.    818. 

54»8-65  Netzow  Mfg.  Co.  r.  R.  Co., 
7  Ga.  App.  163,  66  S.  E.  399;  Dowie  f. 
Driscoll,  203  111.  480,  68  N.  E.  56; 
Mississippi  Cent.  R.  Co.  v.  Pillows, 
101  Miss.  527,  58  S.  483;  St.  Louis,  etc. 
R.  Co.  r.  Knowles,  44  Tex.  Civ.  172,  99 
S.  W.  867;  Hall  r.  Clountz,  26  Tex.  Civ. 
34S,  63  S.  W.  941. 

509-69     Admissions  of  improper  party 
not    competent.      Horan    v.    Byrnes,    70 
'  N.  H.  531,  49  A.  569. 
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Declaration  of  devisee,  not  a  I'aity,  is 
jiKKlinissihlo  ajrainst  ro-dovisoos  to 
juove  iinduo  intliionce.  In  ro  llmvitt's 
Will,  101  Mirh.  ."j31),  126  X.  W.  84S. 
51<>-71  Kinnane  v.  Conroy,  52  Wash. 
i;.'].    KU    p.    223. 

51()-72  Kountrce  v.  Oauldon,  123 
tia.  737,  5S  S.  E.  340;  Webb  r.  liard- 
away  (Ky.),  121  S.  W.  009;  Washoe 
t'opper  Co.  r.  Jiinila,  43  Mont.  17S, 
11.")  P.  917;  Smith  r.  Moore,  149  N.  ('. 
IS"),  02  S.  E.  S92;  Norcum  r.  Savage, 
140  N.  C.  472,  53  S.  E.  2S9;  Wanen 
J-.  Wilson,  S9  S.  C.  420,  71  S.  E.  SIS, 
apjieal  disniissod  on  rehearing,  71  S.  E. 
992;  Stewart  r.  Doak,  .'.S  W.  Va.  172, 
52  S.  E.  95.  And  see  House  v.  Ponce, 
13  Cal.  App.  279,  109  P.  161. 
510-73  Knight  r.  Hunter,  155  Ala. 
23S,  40  S.  235;  Costello  c.  Graham,  9 
Ariz.  257,  SO  P.  330;  Russell  r.  Webb, 
90  Ark.  190,  131  S.  W.  450;  Cribbs  r. 
Walker,  74  Ark.  104,  S5  S.  W.  244; 
Broaddus  r.  Monroc(  Cal.),  110  P.  158; 
Murphy  r.  R.  Co.,  135  Ga.  194,  69  S. 
E.  117';  McElwanev  r.  McDiarmid,  131 
Ga.  97,  62  S.  E.  20;  Daly  r.  Jossly,  7 
Ida.  657,  65  P.  442;  Quick  7*.  Cotinan, 
124  la.  102,  99  N.  W.  301;  Kite-hell  r. 
Hodgen,  78  Kan.  551,  97  P.  309;  Collins 
r.  Tavlor,  101  Me.  542,  64  A.  940;  Ab- 
bott r.  W^alker,  204  Mass.  71,  90  N.  E. 
405;  Minor  r.  Burton,  22S  Mo.  558,  128 
S.  W.  904;  Norcum  v.  Savage,  140  N. 
C.  472,  53  S.  E.  289;  Shaffer  v.  Gav- 
nor,  117  X.  C.  15,  23  S.  E.  154;  King 
•r.  Weible,  10  Pa.  C.  C.  521;  Edmunds 
r.  P.arrow,  112  A'a.  330,  71  S.  E.  544. 
Must  be  against  interest. — Washoe  Cojv 
per  Co.  V.  Junila,  43  Mont.  178,  115  P. 
917. 

Declarations  made  by  execution  de- 
fendant, not  owner  or  possessor  of 
jiroporty,  after  litigation  beg-un,  not 
admissible.  Rountree  v.  Gaulden,  128 
Ga.  737,  58  S.  E.  340. 
513-78  I>oe  r.  Edmondson,  145  Ala. 
557,  40  S.  505;  Jos.slyn  r.  Daly,  15 
I<la.  137,  96  P.  568,  cit.  the  text;  Hol- 
ton  r.  Dunker,  198  111.  407,  64  N,  E, 
1050;  Higgins  r.  Spahr,  145  Ind.  167, 
43  N.  E.  11;  .Tonas  r.  Hirshberg,  40 
Ind.  App.  88,  79  N.  E.  1058;  Rix  v. 
Smith,  145  Mich.  203,  108  N.  W.  691; 
Johnston  r.  Garvev,  139  App.  Div.  650, 
124  N.  Y.  Supp. '278,  aff.,  201  N.  Y. 
548,  95  N.  E.  1130;  Manila  r.  Rosario, 
5  Phil.  Tsl.  227. 

514-79  Northrop  r.  Co.,  186  Fed. 
7711,  Kis  C.  C.  A.  640;  West  r.  Co.,  136 
Fed.    343,    69    C    C.    A.    169;    Adair    r. 


Craig,  135  Ala.  332,  33  S.  902;  Bismark 
.M.  G.  ]M.  Co.  V.  Co.,  14  Ida.  516,  95 
P.  14;  Lang  r.  Metzger,  200  111.  475, 
09  N.  E.  493;  Holton  r.  Dunker,  198 
HI.  407,  64  N.  E.  1050;  Ikand  r.  Min- 
ter,  4  Ind.  Ty.  214,  69  S.  W.  852; 
Severson  r.  Gromm,  124  la.  729,  100 
X.  W.  862;  Skidmore  r.  Smith,  27  Kv. 
L.  R.  323,  84  S.  W.  1163;  .Johnston  r. 
Garvey,  139  App.  Div.  059,  124  xX.  V. 
S.  278;  Gilmartin  r.  Buchanan,  134 
App.  Div.  587,  119  X.  Y.  S.  489;  Pfef- 
fer  r.  Kling,  58  App.  Div.  179,  08  X. 
Y.  S.  041,  (if.  (no  opinion),  171  N.  Y. 
008,  64  N.  E.  1125;  Leary  v.  Corvin, 
03  App.  Div.  151,  71  N.  Y.  S.  335; 
Leonard  r.  Fleming,  13  N.  D.  629,  102 
X".  W.  308;  Boall  r.  diatham,  100  Tex. 
371,  99  S.  W.  1116;  Moore  v.  Robin- 
son (Tex.  Civ.),  75  S.  W.  890;  Mc- 
Knight  r.  Reed,  30  Tex.  Civ.  204,  71 
8.    W.    318. 

515-80  Broughan  v.  Broughan,  62 
Kan.  724,  64  P.  OOS;  Burg  r.  Rivera, 
105  La.  144,  29  S.  482  (in  absence  of 
]nirehaser) ;  Interstate  C.  &  I.  Co.  r. 
Co.,  105  Ya.  574,  54  S.  E.  593. 
516-81  Excei>tions  to  the  rule  are: 
(1)  Where  there  has  been  a  prima 
facie  case  of  fraud  established,  as 
Avhere  the  thing  granted  has  a  corpus, 
and  possession  of  it  after  sale  remains 
M-ith  seller;  (2)  where  declarations 
are  made  in  presence  of  vendee,  and 
he  acquiesces  in  statements,  or  as- 
serts no  rights  where  he  ought  to 
speak,  and  (3)  where  evidence  es- 
tablishes a  continuing  conspiracy  to 
defraud  between  vendor  and  vendee, 
Moore  r.  Robinson  (Tex.  Civ.),  75  S. 
W.  S90.  "Sayings  of  a  person  in 
possession  of  real  estate  or  some  in- 
terest therein  ought  not  to  be  admit- 
ted against  another  unless  it  appears 
that  this  other  claims  through  or  un- 
der him  or  stands  in  privity  with  him, 
these  declarations  not  being  offered, 
apparently,  to  prove  adverse  posses- 
sion on  the  part  of  the  person  making 
them.  When  such  declarations  are  of- 
fered it  is  material  to  show,  accurate- 
Iv  or  approxiuiatelv,  when  they  were 
made."  Whehhelr.  R.  Co.,  116  Ga. 
431,  42  S.  E.  776;  Smith  v.  Glenn,  129 
Cal.  xviii,  62  P.  180. 
516-82  Earp  r.  Edgington,  107 
Tcnn.  23,  64  S.  W.  40. 
517-83  Admissions  of  grantee  as  to 
iMiiMpctoncy  of  his  grantor  may  be 
j'lovod    against    former's    heirs.      Ben- 
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son    V.    Raymond,    142    Mich.    357,    105 
N.  W.   870,    108   N.   W.  660. 
517-84     Dedication  of  land;   declara- 
tion   while    deed    in    escrow.      See    Ad- 
missions   of    a    prior    tenant,    binding 
upon    his    successors.      Xeff    v.    Ryman, 
100  Va.  521,  42  S.  E.  314. 
517-85     Wade    r.    McDougle,    59    W. 
Ya.  113,  52  S.   E.  1026. 
517-86     Costello    v.    Graham,    9    Ariz. 
257,    80    P.    336;    Josslyn    v.    Daly,    15 
Ida.  137,  96  P.  568. 

517-88  Pearson  v.  Adams,  129  Ala. 
157,  29  S.  977;  Cooney  v.  Glynn,  157 
Cal.  583,  108  P.  506;  Murphy  v.  Rooney, 

26  Ky.  L.  R.  634,  82  S.  W.  396;  Leary 
r.  Corvin,  63  App.  Div.  151,  71  N.  Y. 
S.  335;  Loos  r.  Wilkinson,  110  N.  Y. 
195,  18  N.  E.  99,  1  L.  R.  A.  250;  Hill 
t:  Bean,  150  N.  C.  436,  G4  S.  E.  212. 
Made  after  bar  of  statute  complete, 
competent  on  issue  of  possession.  Wall- 
ing V.  Eggers,  31  Kv.  L.  R.  1009,  104 
S.  W.  360. 

What  may  be  shown. — Declarations 
against  interest  in  regard  to  the  na- 
ture, character  or  extent  of  declarant's 
possession,  identity,  or  location  of 
boundaries  and  monuments  called  for 
in  a  deed,  or  in  regard  to  any  matter 
concerning  physical  condition  or  use 
of  property,  which  must  be,  from  na- 
ture of  things,  proved  by  parol,  ad- 
missible. Phillips  V.  Laughlin,  99  Me. 
26,  58  A.  64;  Fall  v.  Fall,  100  Me.  98, 
60  A.   718. 

518-89  Munsev  v.  Hanlv,  102  Me. 
423,  67  A.  217,^13  L.  R.  A.  (N.  S.) 
209;  Phillips  V.  Laughlin,  99  Me.  26, 
58  A.  64;   Hall  v.  Waddill,  78  ^Miss.   16, 

27  S.  936,  28  S.  831;  Leonard  r.  Flem- 
ing, 13  N.  D.  629,  102  N.  W\  308;  Wade 
V.  McDougle,  59  W.  Ya.  113,  52  S.  E. 
1026. 

520-90  Kennedy  v.  Bates,  142  Fed. 
51,  73  C.  C.  A.  237;  Phillips  r.  Laugh- 
lin, 99  Me.  26,  58  A.  64. 
Declarations  concerning  mistake  in 
deed  and  land  intended  to  be  con- 
veyed may  be  proved.  Miller  c.  Mil- 
ler, 7  Ariz.  316,  64  P.  415._  But  a 
plain,  unambiguous  descrijition  can- 
not be  affected.  Shaffer  v.  Ga-^nor,  117 
N.  C.  15,  23  S.  E.  154. 
520-91  Pentico  r.  Havs,  75  Kan.  76, 
88  P.  738;  Fall  r.  Fall,  100  Me.  98, 
60  A.  718. 

It  may  be  shown  by  declarations  of 
deceased  grantee  that  deeil  was  given 
to  secure  pavmont  of  indebtcilness. 
Harp   r.   Harp",   136   Cal.   421,  69   P.   28. 


520-92  Hargus  v.  Hayes,  S3  Ark. 
LS6,  1U3  S.  W.  163. 
521-94  Taliaferro  v.  Evans,  160  Mo. 
380,  61  S.  W.  185;  Lent  V.  Shear,  160 
N.  Y.  462,  55  N.  E.  2;  Wadleigh  v. 
Wadleigh,  111  App,  Div.  367,  97  N.  Y. 
S.  1063;  Kalish  v.  Higgins,  70  App. 
Div.  192,  75  N.  Y.  S.  397;  Shaffer  c. 
Gavnor,  117  N.  C.  15,  23  S.  E.  154; 
Hetriek  f.  Gregg,  8  O.  N.  P.  24;  Mul- 
ler  V.  Flavin,  13  S.  D.  595,  616,  83  N. 
W.  687.  Contra  if  grantee  participated 
in  fraud.  Homewood  P.  Bk.  v.  Mar- 
shall, 223  Pa.  289,  72  A.  627. 
See  the  title  "Admissions,"  vol,  6,  p. 
149,  et  scq. 

In  absence  of  other  party,  not  admis- 
sible. Skelley  v.  Yail,  27  Ind.  App. 
S7,  60  X.  E.  961;  Stam  v.  Smith,  1*<3 
Mo.  464,  81  S.  W.  1217. 
Declarations  made  after  conveyance. 
When  the  good  faith  of  a  transfer 
has  been  attacked  by  creditors  and 
some  evidence  adduced  to  show  a 
common  purpose  or  design  to  hinder, 
delay  or  defraud  creditors,  subse- 
quent declarations  by  grantor  are  ad- 
missible. Jonas  V.  Hirshberg,  40  Ind. 
Apj).  88,  79  N.  E.  1058;  Skelley  v. 
Yail,  27  Ind.  App.  87,  60  N.  E.  961; 
Walker  v.  Harold,  44  Or.  205,  74  P. 
705;  Boyer  v.  Weimer,  204  Pa.  293,  54 
A.    21. 

There  are  cases  favoring  right  to  prove 
dci-larations  of  grantor  after  convey- 
ant-e,  as  against  him,  though  they 
would  be  inadmissible  against  grantee. 
Hogan  V.  Robinson,  94  Ind.  138;  Hun- 
singer  V.  Hofer,  110  Ind.  390,  11  N. 
E.  463;  Yansickle  v.  Shenk,  150  Ind. 
413,  50  N.  E.  381. 

Declarations  made  intermediate  trans- 
fer and  recording  of  conveyance  may 
be  ]>roved.  Bush  v.  Helbing,  134  Cal. 
676.    (](]    P.    967. 

522-97  Doe  f.  Edmondson,  145  Ala. 
557,  40  S.  505;  Anniston  C.  L.  Co.  v. 
Edmondson.  127  Ala.  445,  30  S.  61; 
Hughes  r.  Redus,  90  Ark.  149,  118  S. 
W.  414;  Bollinger  V.  Bollinger,  154 
Cal.  695,  99  P.  196;  Hutton  r.  Doxsee, 
116  la.  13,  89  N.  W.  79;  Fall  r.  Fall, 
100  Me.  98,  60  A.  718;  Wall  r.  Beedy, 
161  Mo.  625,  61  S.  W.  864. 
52.^-98  Warner  r.  Sapp  (Tex.  Civ.), 
97   S.   W.   123. 

524-99  Strickland  r.  Strickland,  103 
Ark.  1S3,  146  S.  W.  301;  Hughes  r.  Re- 
dus. 90  Ark.  149.  118  S.  W.  414;  Pleas- 
anton  r.  Simmons.  2  Penne.  (Del.)  477, 
47  A.  697;  Mann  r.  Cavanaugh,  23  Ky. 
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L.  R.  23S,  62  S.  W.  S54;  Hill  r.  Bean, 
150  X.  C.  43G,  64  S.  E.  212. 
525-5  Campbell  r.  Eichorst,  122  111. 
Ai>i>.  GOi);  Vermillion  r.  LeClare,  SH 
Mo.  App.  55;  Moore  r.  Fingar,  138  App. 
Div.  929,  122  N.  Y.  S.  Sol;  Mower  r. 
McCarthy,  79  Vt.  142,  155,  64  A.  578, 
7  L.  R.  A.  (N.  S.)  418. 
An  agent,  not  a  party,  eannot  prove 
his  po.ssession  of  proiierty  owned  by 
another  bv  his  own  declarations.  Whit- 
ney r.  Wagener,  84  Minn.  211,  87  N.  W. 
602. 

526-7  Ballard  r.  Bullard.  112  la. 
423.  84  N.  W.  513;  Moore  r.  Fingar,  138 
Apj..  Div.  929,  122  N.  Y.  S.  851. 
526-10  Lent  r.  Shear,  160  X.  Y.  462, 
55  X.  v..  2;  Wangner  v.  (irinim,  169  X. 
Y.  421.  431,  62  X.  E.  569;  Aldous  v. 
Olverson,  17  S.  D.  190,  95  N.  W.  917; 
Bruce  r.  Bruce  (Tex.  Civ.),  89  S.  W. 
435;   Woolev  v.  Bell,  33  Tex.  Civ.  399, 

76  S.   W.   797. 

526-11     :^IcKnight  r.  U.  S.,  130  Fed. 

659;  \'enniilion  v.  LeClare,  89  Mo.  App, 

55. 

526-14     Moravec    v.    Grell,    78    App. 

Div.    ]4(i,    79    X.    Y.    S.    533;    Xewgass 

f.   Co..   81    App.   Div.   411,   80    X.   Y.   S. 

778;    Woods    r.    Faurot,    14    Okla.    171, 

77  P.  S46;  Boltz  r.  Engelke  (Tex.  Civ.), 
63  S.  W.  899  (and  in  presence  of  ven- 
dee); Mower  r.  McCarthy,  79  Vt.  142, 
155.  64  A.  578,  7  L.  R.  A.  (X".  S.) 
418. 

528-15  Woods  r.  Faurot,  14  Okla. 
171.   77   P.  346. 

528-16  Is  rule  applicable  to  tes- 
timony.— In  Texas  a  vendor  may  testi- 
fy to  facts  and  circumstances  connect- 
ed Avith  sale  of  his  ]iroperty;  objec- 
tions to  oral  admissions  out  of  court 
have  no  application  to  testimony. 
Schmitt  r.  Jacques,  26  Tex.  Civ.  125, 
62  S.  W.  956.  But  this  distinction  is 
not  generally  recognized,  and  has  been 
denied.  Lent  r.  Shear,  160  X.  Y.  462, 
55  X.  E.  2. 

Admissions  pending  transaction. — Ad- 
missions made  by  vendor  in  jiresence 
of  vendee  after  he  has  taken  posses- 
sion, but  pending  completion  of  in- 
ventory and  exchange  of  papers,  are 
competent  to  show  vendee's  knowl- 
edge of  vendor's  purpose.  Bender  r. 
Kingman.  62  X'cb.  469.  87  X.  W.  142. 
Admissions  by  bankrupt  in  possession 
may  be  proved  after  his  death.  Smith 
r.  AuGres,  150  Fed.  257,  80  C.  C.  A. 
145.      Court    doubted    as   to   admissions 


made    by    bankrupt    after    trustee    suc- 
ceeded   to    title    to    the    jiroperty. 
As  between  mortgagor  and  mortgagee 

<leclarations  liy  fornier,  after  execu- 
tion of  mortgage  are  competent.  Levy 
r.  Hamilton,  68  App.  Div,  277,  74  X. 
V.    S.    159. 

528-17  Scheps  r.  Bk.,  97  App.  Div. 
434,  00  ^.  Y.  S.  26;  A^an  Arsdale  r. 
Buck,  82  App.  Div.  383,  81  X.  Y.  S. 
1017;  Wangner  r.  Crimm,  169  X,  Y, 
421,  431,  62  X.  E.  569;  Xewgass  r. 
I'o..  SI  App.  Div.  411,  80  X.  Y.  S.  778. 
Declarations  by  donor,  not  part  of  res 
gestato  and  not  communicated  to  donee, 
not  provable  to  show  a  loan  was  an 
ndvancement.  Gamed  r.  Tavlor  (Tenn. 
Cli.  App.),  58  S.  W.  758. 
529-20  Banning  v.  Marleau,  133  Cal, 
485,  65  P.  964;  Bk.  r.  Levy,  138  X. 
C.  274,  50  S.  E.  657;  Shelley^  r.  Xolen, 
3S  Tex.  Civ.  343,  88  S.  W.  524. 
529-21  Gage  r.  Trawick,  94  Mo. 
App.  307,  68  S.  W.  85;  Beers  r.  Ayls- 
worth,  41  Or.  251,  69  P,  1025.  If 
vendor  remains  in  possession  with  ven- 
dee's consent  former's  admissions  may 
bo  proved.  Avard  r.  Carpenter,  72 
App.  Div.  258,  56  N.  Y.  S,  105,  If 
fraudulent  representations  are  alleged 
statements  of  vendor  and  statements 
made  in  his  presence  after  fraud  dis- 
covered mav  be  proved.  Geraghty  v. 
Knndall,  Is'Colo.  App.  194,  70  P.  '767. 
am  25  Admissions  by  a  vendor, 
while  in  possession  by  consent  of  ven- 
dee, are  competent  in  action  by  latter 
for  conversion  of  property  by  execu- 
tion sale  (Avard  c.  Carpenter,  72  App. 
Div.  258,  56  X.  Y.  S.  105);  and  against 
deceased  mortgagee  though  made  subse- 
quent to  mortgage  (Levy  c.  Hamilton, 
68  App.  Div.  277,  74  X.  Y.  S.  159); 
also  competent  against  creditors  whose 
rights  arc  dependent  upon  rights  of 
their  debtor  on  principle  of  subroga- 
tion. Fourth  Nat,  B,  v.  Albaugh,  107 
Fed.  819,  46  C,  C,  A,  655, 
531-26  Davis  v.  Buchanan,  73  Vt. 
67,    50    A,    545, 

532-28  Thompson  v.  Rosenstein 
(Tex.  Civ.),  67  S,  W.  439. 
532-34)  Smith  r.  AuGres,  150  Fed. 
257,  80  C.  C.  A.  145;  Continental  Nat. 
Bk,  r.  Moore,  83  App.  Div.  419,  82  N. 
Y.  S,  302;  Scheuver  r.  Brown,  67  App. 
Div,  567,  73  N.  Y.  S.  877;  Squire  v. 
Greene,  47  App.  Div.  636,  62  N.  Y.  6. 
48;  New  York  Ins.  Co.  r.  Manning, 
124  N.  Y.  S.  775;  First  Nat.  Bk.  r. 
Harvey,  29  S.  D.   284,   137  N.  W.  365. 
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532-31  Merkle  r.  Beidlenian,  IG-l  N. 
Y.  21,  JS  N.  E.  7.37;  Mitchell  r.  Bald- 
win, 88  App.  -Div.  265,  84  N.  Y.  S. 
1043. 

533-33  Ellis  v.  Watkins,  73  Vt.  371, 
50  A.   1105. 

534-35  Barnett  v.  Ins.  Co.,  91  App. 
Div.  435,  86  X.  Y.  S.  842;  Finance 
Co.  r.  Josephson,  88  N.  Y.  S.  707. 
Choses  in  action  governed  by  same 
rnle.  Cases  in  n.  31,  supra;  Tittle  v. 
Van  Valkenburg,.  75  App.  Div.  60,  77 
N.  Y.  S.  786,  dist.  Yon  Sachs  f.  Kretz, 
72    X.    Y.   548. 

535-36  Assignor's  declarations  prior 
to  assignment  may  be  shown  to  aid 
in  determining  whether  all  his  prop- 
erty was  deli^•ered  and  whether  assign- 
ment bona  fide.  Armour  v.  Doig,  45 
Fla.  162,  34  S.  249. 
535-37  Oliver  v.  McDowell,  100  111. 
App.  45;  Finance  Co.  r.  Josephson,  88 
N.  Y.  S,  707;  Kalish  v.  Higgins,  70 
App.  Div.  192,  75  X.  Y.  S.  397,  af. 
on  opinion  below,  175  N.  Y.  495,  67  N. 
E.  1084;  Merkle  r.  Beidlenian,  165  N. 
Y.  21,  58  N.  E.  757;  Conkling  V. 
Weatherwax,  90  App.  Div.  585,  86  N. 
Y.  S.  139;  Barnett  r.  Ins.  Co.,  91  App. 
Div.  435,  S6  N.  Y.  S.  842;  City  Nat. 
Bk.  v.  Bridgers,  128  N.  C.  322,  38  S.  E. 
888. 

Declarations  after  transfer  of  check, 
in  absence  of  holder,  cannot  be  shown 
to  contradict  his  testimony  as  to  bona 
fides  of  his  title.  Maslon  r.  Sprinker- 
hofl',  98  K  Y.  S.  618.  Subsequent 
death  of  assignor  immaterial  to  ajipli- 
cation  of  rule  (Crawford  r.  Herd,  40 
Tex.  Civ.  3.52,  89  S.  W.  1097);  and 
so  is  fact  declarations  were  heard  by 
assignee.  Gerding  v.  Funk,  48  App. 
Div.   603,   64  N.  Y.  S.  423. 

537-41  Fuqua  r.  Bogard,  22  Ky.  L. 
E.   1910,  62  S.  W.  480. 

537-43     West    Co.    r.   Lea,    174   U.    S. 

590;    Smith    v.    AuGres,    150    Fed.    257, 

80    C.    C.   A.    145. 

Made  while  not  in  possession  may  be 

proved    against    trustee,    sul)stituted    as 
'      defendant.      Kuh    r.   Glucklick,    120    la. 

504,   94    N.    W.    1105. 

Trustee   is   privy   to   bankrupt.     In   re 

Thompson,  197  Fed.  681. 

538-48     Fleming     v.     Lunsford,     163 

Ala.    540,    50    S.    921;    Montgomery    M. 

Co.   r.  Leith,   162   Ala.   246,  50   S.   210; 

Pearson   v.  Adams,  129   Ala.  157,  29   S. 

977;  Brandt  r.  Krogh,  14  Cal.  App.  39, 

111   P.   275;    Cable   Co.   v.   Walker,   127 

Ga.    65,   56    S.    E.    108;    S.    v.    Co.,    79 


Kan.  371,  99  P.  603;  Trosper  C.  Co.  v. 
Rader,  154  Ky.  670,  159  S.  W.  536; 
Baldwin    v.    Tucker,   25   Kv.   L.   E.    222, 

75  S.  W.  196;  McDonough  v.  E.  Co., 
191  Mass.  509,  78  N.  E.  141;  Sills  v. 
Burge,  141  Mo.  App.  l48,  124  S.  W. 
605;  Kirn  r.  I.  Co.,  146  Mo.  App.  451, 
124  S.  W.  45;  Hill  v.  Bk.,  100  Mo.  App. 
230,  73  S.  W.  307;  White  City  S.  Bk. 
r.  Bk.,  90  Mo.  App.  395;  Stecher  Co. 
V.  Inman.  175  N.  Y.  124,  67  X.  E. 
213,  67  App.  Div.  625,  74  X.  Y.  S. 
1147;  Xowack  r.  R.  Co.,  166  X.  Y.  433, 
60  X.  E.  32;  Slayden  &  Co,  v.  Palmo 
(Tex.  Civ.),  151  S.  W.  649;  Stark  G. 
Co.  V.  Co.,  57  Tex.  Civ.  529,  122  S. 
W.  947;  Pecos,  etc.  E.  Co.  v.  Lovelady, 
35  Tex.  Civ.  659,  80  S.  W.  867;  Hol- 
brook  r,  Co.,  84  Vt.  411,  80  A.  339. 
Admissions  by  master  of  vessel  after 
collision  and  relating  to  it  are  evi- 
dence against  owner.  The  Severn,  113 
Fed.  578;  The  Enterprise,  2  Curt.  317, 
8  Fed.  Cas.  Xo.  4,497;  The  Potomac,  8 
Wall.  (Jj.  S.)  590;  Packet  Co.  f.  Clough, 
20  Wall.    (U.  S.)    528. 

539-49  Xorthern  P.  E.  Co.  v.  Kemp- 
ton,  138  Fed.  992,  71  C.  C.  A.  246; 
Schiffer  v.  Anderson,  146  Fed.  457,  76 
C.  C,  A.  667;  Barnesville  Mfg.  Co.  v. 
Love,  3  Penne.  (Del.)  569,  52  A.  267; 
Monahan  v.  R.  Co.,  4  Ga.  App.  680,  62 
S.  E.  127;  Waters  r.  E.  Co.,  101  111. 
App.  265;  Krohn  v.  Anderson,  29  Ind. 
App.  379,  64  X.  E.  621;  Cockrill  v.  E. 
Co.,  90  Kan.  650,  136  Pac.  322;  Ken- 
tuckv  S.  Co.  V.  Page  (Ky.),  125  S,  W. 
170;  Southern  E.  Co.  v.  Eailey,  26  Ky. 
L.  E.  53,  80  S.  W.  786;  Iron  Clad  Mfg. 
Co.  V.  Thomas  B.  Stanfield,  112  Md.  360, 

76  A.  854;  Biglow  Cari)et  Co.  r.  Wiggin, 
209  Mass.  542,  95  X.  E.  938;  Copeland 
r.  Co.,  184  Mass.  207,  68  X.  E.  218; 
Garfield  v.  Co.,  189  Mass.  395,  75  X.  E. 
695;  S.  V.  Co.,  173  Mo.  356,  73  S.  W. 
645,  61  L.  E.  A.  464;  Levi  r.  E.  Co., 
157  Mo.  App.  536,  138  S.  W.  699;  Eoth 
f.  Co.,  94  Mo.  App.  236,  68  S.  W.  594, 
602;  Fowles  V.  Co.,  86  Mo.  App.  103; 
Bowman  i:  Lickey,  86  Mo.  App.  47,  59; 
Henderson  W.  Mills  v.  Edwards,  84 
Mo.  App.  448;  Clough  v.  Co.,  75  X.  H. 
84,  71  A.  223;  Campbell  r.  Emslie,  101 
App.  Div.  369,  91  X.  Y.  Supp.  1069; 
Bernstein  r.  Exp.  Co.,  137  N.  Y.  S. 
910;  L.  &  X.  E.  Co.  v.  Bohan,  116 
Tenn.  271,  290,  94  S.  W.  84;  Buick  A. 
Co.  V.  Weaver  (Tex.  Civ.),  163 
S.  W.  594;  Autrey  v.  Linn  (Tex.  Civ.), 

1  138    S.    W.    197;    Patterson    r.    E.    Co. 
I  (Tex.  Civ.),  126  S.  W.  336;  Milmo  Nat. 
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Bk.  r.  Cobbs,  53  Tex.  Civ.  1,  115  S. 
W.  345;  Myers  v.  R.  Cb.,  39  Utah  19S, 
116  P.  1119;  Coinoaii  r.  Co.,  84  Vt. 
501,  SO  A.  51;  Wiif^'ht  r.  Stewart,  19 
Wash.  179,  52  P.  1020;  Hall  v.  Ins.  Co., 
23  Wash.  610,  63  P.  505;  Moran  Co.  r. 
Co.,  29  Wash.  292,  69  P.  759;  Hall  r. 
Ins.  Co.,  23  Wash.  610,  63  P.  505,  51 
L.  R.  A.  2SS;  Ilontlorson  v.  Coleman,  19 
Wyo.  183,  115  P.  439,  rehearing  de- 
nied.  115    P.   1136. 

Principal's  knowledge  of  admissions 
iiiiiiiaterial.  Carnev  r.  Hennessey,  74 
Conn.  107.  49  xV. '  910,  53  L.  R.  A. 
()!)!». 

Admission  by  agent  of  both  Jiarties 
may  bo  comi>eleut  against  both.  Cope- 
land    r.    Co.,    184    Mass.    207,   68    N.    E. 

21H. 

Book  entries  by  agent  in  course  of 
eiiiploymoiit  adiiiissil>lo  after  his  death, 
though  not  constituting  part  of  res 
gestate.  Turner  r.  Turner,  123  Ga.  5, 
50   S.    K.  969. 

Sub-agent's  authority. — Agent  may 
delegate  performance  of  ministerial 
acts,  and  he  and  his  princii)al  be 
bound  by  declarations  of  sub-agent 
Avithin  scope  of  authority  granted. 
Bowiiiau  r.  Lickey,  86  Mo.  App.  47,  59. 
54(>-51  Woolse'v  v.  Havnes,  165  Fed. 
391,  91  C.  C.  A.  341;  Graham  v.  R.  Co., 
161  Fed.  262,  88  C.  C.  A.  308;  The 
Maurice,  135  Fed.  516,  68  C.  C.  A.  228; 
Marande  v.  R.  Co.,  124  Fed.  42,  59  C. 
C.  A.  562;  Walker  Mfg.  Co.  v.  Knox, 
136  Fed.  334,  69  C.  C.  A.  160;  C4oehrig 
r.  Stryker,  174  Fed.  897;  Beitman  r. 
Birmingham  (Ala.),  64  S.  600;  Clarke 
v.  Dunn,  101  Ala.  633,  50  S.  93;  Union 
N.  S.  Co.  r.  Pugh,  156  Ala.  369,  47 
S.  48;  Haywood  v.  Hamm,  77  Conn. 
158,  58  A.'  695;  Columbus  R.  Co.  v. 
Peddy,  120  Ga.  589,  48  S.  E.  149;  Tur- 
ner r.  Turner,  123  Ga.  5,  50  S.  E.  696; 
National  B.  Assn.  r.  Quin,  120  Ga,  358, 
47  S.  E.  962;  Hilbert  v.  R.  Co.,  20 
Idaho  54,  116  P.  1116;  Andalman  t:  R. 
Co.,  153  111.  App.  169;  Helbig  v.  lus^ 
Co.,  120  111.  App.  58;  Delaware  C.  Co. 
r.  Mitchell,  92  111.  App.  577;  First  Nat. 
Bk.  V.  Josef  off  (Ind.),  105  N.  E.  175; 
Johnson  v.  Co.,  79  Kan.  423,  100  P. 
52;  Case  P.  Wks.  r.  Pulsifcr,  79  Kan. 
176,  98  P.  787;  Duff  Const.  Co.  r.  Al- 
ford,  149  Ky.  594,  149  S.  W.  943; 
Southern  Exp.  Co.  v.  Fox.  131  Ky. 
257,  115  S.  W.  184,  117  S.  W.  270; 
Holzhauer  r.  Sheeny,  31  Kv.  L.  R.  1238, 
104  S.  W.  1034;  "Caldw.-II  r.  Morris, 
125  La.  301,  51   S.  205;   Baker  r.  Tom- 


ide,  160  Mich.  318,  125  N.  W.  63; 
Trainer  v.  Schutz,  98  Minn.  213,  107 
N.  W.  812;  Pannell  r.  Allen,  160  Mo. 
Apj..  714,  142  S.  W.  4S2;  Walkeen  L. 
M.  Co.  v.  Johnston,  131  Mo.  App.  693, 
111  S.  W.  639  (as  to  intent  of  prin- 
ci|)al);  Rice  r.  St.  Louis,  165  Mo.  636, 
C^r)  S.  W.  1002;  Loving  Co.  r.  Co.,  176 
Mo.  330,  75  S.  W.  1095;  Callahan  r.  R. 
Co.,  47  Mont.  401,  133  P.  687;  Sheridan 
Coal  Co.  V.  C.  W.  Hull  Co.,  87  Neb. 
117,  i27  N.  W.  218;  Corkran  v.  Tay- 
lor, 77  N.  J.  L.  195,  71  A.  124;  Black- 
man  r.  R.  Co.,  68  N.  J.  L.  1,  52  A. 
370;  Corn  r.  Bergmann,  145  App.  Div. 
218,  129  N.  Y.  S.  1049;  P.  v.  TerwiUi- 
ger,  59  Misc.  617,  110  N.  Y.  S.  1034; 
Gazzam  r.  Ins.  Co.,  155  N,  C.  330,  71 
S.  E.  434;  Younce  r.  Lumb.  Co.,  155 
N.  C.  239,  71  S.  E.  329;  Holt  r.  John- 
son, 129  N.  C.  138,  39  S.  E.  796;  Fred- 
enthal  v.  Brown,  52  Or.  33,  95  P.  1114; 
Paulton  r.  Keith,  23  R.  I.  164,  49  A. 
635;  Jungworth  V.  R.  Co.,  24  S.  D. 
342,  123  N.  W.  695;  Guitar  v.  McGeo 
(Tex.  Civ.),  139  S.  W.  622;  Ward  r. 
Powell  (Tex.  Civ.),  127  S.  W.  851; 
Galveston  E.  Co.  r.  Dickey  (Tex.  Civ.), 
126  S.  W.  332;  Cameron' r.  Blackwell, 
53  Tex.  Civ.  414,  115  S.  W..856;  Taplin 
r.  Marcy,  81  Vt.  428,  71  A.  72;  Balti- 
more, etc.  R.  Co.  r.  Hudgins  (Va.),  81 
S.  E.  48;  Blodgett  r.  Tnglis,  63  Wash. 
513,  115  P.  1043;  Caldwell  v.  Co.,  58 
Wash.  461,  108  P.  1075;  Harris  r.  Co., 
43  Wash.  647,  86  P.  1125;  Manning  c. 
Dist.,  124  Wis.  84,  102  N.  W.  356. 
See  Snvder  r.  Maxwell,  138  Apf.  Div. 
621,  122  N.  Y.  S.  876. 
Not  if  made  after  termination  of 
agency. — Western  Newspaper  Union  v. 
Ju<lson  (Ala.),  r>n  S.  1026. 
Agent's  admissions  not  binding  on 
principal's  receiver. — Smith  r.  Coe,  57 
Apj..  Div.  631,  (;s  X.  Y.  S.  274. 
Not  within  scope  of  authority. — Agent 
for  delivery  of  goods  has  no  authority 
to  make  declarations  as  to  their  title 
or  ownership.  Goltra  r.  Penland,  45 
Or.  254,  77  P.  129.  Nor  as  to  their 
condition.  Peterson  r,  Co.,  140  Cal. 
624,  74  P.  162.  Nor  is  driver  of  auto- 
mobile the  agent  ipso  facto  of  defend- 
ant to  settle  for  damages  caused  by 
his  careless  handling  of  machine. 
Letter  by  agent. — A  reply  to  a  letter 
asking  for  money,  written  by  agent 
of  debtor  who  was  asked  to  answer  it, 
but  given  no  instructions,  is  admissi- 
ble. Skidmore  r.  Johnson,  70  N.  J.  L. 
674,  57  A.  450. 
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Agent  for  mechanical  purposes. — blas- 
ter not  bound  by  what  employee  en- 
gaged in  mechanical  labor  may  say. 
King  V.  Co.,  70  N.  J.  L.  679,  58  A. 
345. 

A  representative  whose  knowledge  is 
that  of  his  principal  may  l)iu(l  latter 
by  admission.  Cudahy  P.  Co.  v.  Hays, 
74  Kan.  124,  85  P.  811. 
543-52  Pittsburgh  P.  G.  Co.  v.  Ker- 
line,  122  Fed.  414,  58  C.  C.  A.  648; 
Marande  t.  E.  Co.,  124  Fed.  42,  59  C. 
C.  A.  502;  Northern  P.  E.  Co.  V.  Kemp- 
ton,  138  Fed.  992,  71  C.  C.  A.  246; 
Warren  L.  S.  Co.  v.  Farr,  142  Fed. 
116,  73  C.  C.  A.  340;  Westall  v.  Os- 
borne, 115  Fed.  282,  53  C.  C.  A.  74; 
Southern  ^.  Co.  v.  Eeeder,  152  Ala. 
227,  44  S.  699;  Bundy  V.  Co.,  149  Cal 
772,  87  P.  622;  Haywood  v.  Hamm,  77 
Conn.  158,  58  A.  695;  Childs  v.  Ponder, 
117  Ga.  553,  43  S.  E.  986;  Young  v. 
Grand  Lodge,  149  111.  App.  603;  Clft- 
cago  &  E.  1.  E.  Co.  V.  Keegan,  112  111. 
App.  338;   Baier   v.   Selke,   211   111.  512, 

71  N.  E.  1074;  Delaware  &  H.  C.  Co. 
V.  Mitchell,  92  111.  App.  577;  Druecker 
V.  Co.,  93  111.  App.  406;  Alquist  V.  Wks., 
126  la.  67,  101  N.  W.  520;  Kentucky 
S.  Co.  V.  Page  (Ky.),  125  S.  W.  170; 
Wells  V.  W.  Co.  (Ky.),  114  S.  W.  737 
(anterior  admission) ;  Illinois  C.  E.  Co. 
t\  Houchins,  28  Ky.  L.  E.  499,  89  S. 
W.  530;  Holzhauer  v.  Sheenv,  31  Ky. 
L.  E.  1238,  104  S.  W.  1034;  McFarland 
V.  Ilnrbison,  26  Kj'.  L.  E.  746,  82  S.  W. 
430;  Gillet  v.  Shaw  (Mass.),  104  N.  E. 
719  (statement  of  chauffeur  after  acci- 
dent not  competent) ;  Butler  r.  E.  Co., 
138  Mich.  206,  101  N.  W.  232;  Parker 
V.  E.  Co.,  83  Minn.  212,  86  N.  W.  2; 
Woitvlak  v.  Co.,  188  Mo.  260,  87  S.  W. 
506;   Helm  v.  E.  Co.,  98  Mo.  App.  419, 

72  S.  W.  148;  Wright  Inv.  Co.  v. 
Fillingham,  85  Mo.  App.  534;  Need- 
ham  V.  Halerson,  22  N.  D.  .594,  135  N. 
W.  203;  Fredenthal  v.  Brown,  52  Or. 
33,  95  P.  1114;  Salley  r.  E.  Co.,  62  S. 
C.  127,  40  S.  E.  Ill;  Missouri  K.  &  T. 
Co.  V.  Eamsey  (Tex.  Civ.),  128  S.  W. 
1184;  International  &  G.  N.  E.  Co.  v. 
Carr  (Tex.  Civ.),  91  S.  W.  858;  Hall  r. 
Ins.  Co.,  23  Wash.  610,  63  P.  505,  51 
L.  E.  A.  288;  Harris  v.  Co..  43  Wash. 
647,  86  P.  1125;  Cook  v.  Co.,  36  Wash. 
36,  78  P.  39;  Eoberts  v.  Co.,  30  Wash. 
25,  70  P.  Ill;  Chilcott  v.  Co.,  45  Wash. 
148,    88    P.    113. 

Statements  of  defendant's  fire  boss 
and  mine  examiner  as  to  danger  in 
mine,  made  three  or  four  days  before 


injury  to  i)laintiir,  have  been  proved. 
Athens  M.  Co.  V.  Carnduff,  123  111.  App. 
178,    186. 

545-53  Southern  P.  Co.  v.  Arnett, 
111  Fed.  849,  50  C.  C.  A.  17;  Fidelity 
&  C.  Co.  V.  Haines,  111  Fed.  337,  49  C. 
C.  A.  379;  Alabama  S.  Co.  v.  Dewey, 
156  Ala.  530,  47  S.  55;  St.  Louis  &  S. 
F.  E.  Co.  f.  Crowder,  82  Ark.  562,  103 
S.  W.  172;  Barlow  v.  Parsons,  73  Conn. 
G96,  49  A.  205;  .lames  v.  Couklin,  15S 
111.  App.  640;  Bean  r.  Taylor,  22  Ky. 
L.  E.  1665,  61  S.  W.  31;  Spencer  v.. 
Ins.  Co.,  112  Mo.  App.  86,  86  S.  W, 
899;  Brounfield  v.  Denton,  72  N.  J.  L 
235,  61  A.  378;  Diehl  v.  Watson,  89 
App.  Div.  445,  85  N.  Y.  S.  851;  Leary 
v.  Co.,  77  App.  Div.  6,  79  N.  Y.  S. 
130;  Harkins  v.  Ins.  Co.,  106  App.  Div. 
170,  94  N.  Y.  S.  140;  Asheville  S.  & 
F.  Co.  V.  Machin,  150  N.  C.  738,  64 
S.  E.  887;  Klingaman  v.  Fish  &  H.  Co., 
19  S.  D.  139,  102  N.  W.  601;  Boehrens 
V.  Brice  (Tex.  Civ.),  113  S.  W.  782; 
Stevens  v.  Co.,  29  Tex.  Civ.  168,  67  S. 
W.  1041;  Henderson  v.  Coleman,  19 
Wyo.  183,  115  P.  439,  rehearing  denied, 
115   P.    1136. 

Proof  of  agency. — Proof  that  a  party 
went  into  a  branch  office  of  defendant 
and  was  there  directed  to  the  main 
office  where  he  held  conversation  with 
the  receiving  clerk  and  cashier  estab- 
lished their  status  as  agents.  W.  LT.  T. 
Co.  r.  Wells,  50  Fla.  474,  39  S.  838. 
Relation  of  principal  and  agent  may 
be  shown  by  usual  methods.  Turner 
r.  Turner,  123  Ga.  5,  50  S.  E.  969; 
Cable  Co.  r.  Walker,  127  Ga.  65,  56 
S.   E.   108. 

Proof  of  duties  of  agent. — The  fact 
that  a  person  was  held  out  by  prin- 
cii)al  to  be  its  sales  manager  makes 
his  admission  binding  without  proof 
as  to  his  duties  as  manager.  Garfield 
r.  Co.,  1S9  Mass.  395,  75  X.  E.  695. 
Admissions  of  one  in  possession  of 
goods  competent  without  jiroof  of 
agency  for  any  specific  purpose.  Kauf- 
man V.   Burchinell,    15    Colo.   App.    520, 

63  P.   786. 

Offer  to  pay  expenses  of  person  injured 
in  consoquonce  of  nogligcnce  is  not 
admission  negligent  ]>erson  was  serv- 
ant of  him  who  made  ofYer.  Powell 
r.  McGlvnn,  2  Ir.  Eep.  (1902)  154. 
546-54  Siblev  W.  S.  Co.  r.  Durand, 
200  111.  354,  65  N.  E.  676.  102  111. 
App.  406;  Pease  r.  Trench,  197  111.  101, 

64  N.  E.  368;  Helm  r.  E.  Co.,  98  Mo. 
App.    419,    72    S.    W.    148;    Huebner   t\ 
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R.  Co.,  G9  X.  J.  L.  327,  5o  A.  273;  St. 
Louis,  etc.  R.  Co.  r.  Carlisle,  34  Tex. 
Civ.  26S,  78  S.  W.  553;  Sias  v.  Co.,  73 
Vt.    3.".    50    A.    554. 

Agent's  declaration  should  not  be  ro- 
ceived  before  ])roof  of  agency,  unless 
party  tendering  them  offers  in  good 
faith  to  sui)])loinent  them  by  other  and 
independent  evidence  of  agency;  and 
if  such  offer  is  not  made  good  declara- 
tions ought  to  be  excluded.  Indiana 
F.  Co.  v.  Saudlin,  125  Ga.  222,  54  S.  E. 
65. 

546-55  Union  N.  S.  Co.  v.  Pugh,  15G 
Ala.  360,  47  S.  48;  Castner  r.  Einne, 
31  Colo.  256,  72  P.  1052;  Extension  G. 
M.  Co.  r.  Skinner,  28  Colo,  237,  64  P. 
198;  Murphy  v.  Guniaer,  12' Colo.  Ap]i. 
472,  55  P.  951 ;  Indiana  F.  Co.  r.  Sand- 
lin.  125  Ga.  222,  54  S.  E.  65;  Brooks 
r.  Lowe,  122  Ga.  358,  50  S.  E.  146; 
Payton  r.  Co.,  28  Kv.  L.  R.  1303,  91 
S.  W.  719;  Dieckman  v.  Weirich,  24 
Ky.  L.  R.  2340,  73  S.  W.  1119;  Fifer 
r.  Co..  103  Md.  1,  62  A.  1122;  Whitney 
V.  Wagener,  84  Minn.  211,  87  N.  W. 
602;  S.  r.  Henderson,  86  Mo.  App.  482; 
Brounfield  v.  Denton,  72  X.  J.  L.  235, 
61  A.  378;  Burns  r.  Co.,  93  App.  Div. 
566,  87  N.  Y.  S.  883;  Legnard  v.  Ins. 
Co.,  81  App.  Div.  320,  81  N.  Y.  S.  516; 
Jackson  v.  Co.,  139  N.  C.  347,  51  S.  E. 
1015,  70  L.  R.  A.  738;  Sloan  v.  Sloan, 
46  Or.  36,  78  P.  893;  Paulton  r.  Keith, 
23  R.  I.  164,  49  A.  635;  Cannel  Coal 
Co.  r.  Luna  (Tex.  Civ.),  144  S.  W.  721; 
Ellwood  V.  Stallcup,  57  Tex.  Civ.  343, 
122  S.  W.  906.  See  "Principal  and 
Agent,"  infra,  15-52. 
In  the  absence  of  other  proof  of 
agency  orders  for  money  signed  by 
alleged  agent  or  agreed  settlements  by 
him  of  claims  against  his  principal  are 
not  competent.  Amicalola  M.  &  P.  Co. 
r.  Coker.  Ill  Ga.  872,  36  S.  E.  950. 
547-60  Henderson  v.  Coleman,  19 
Wvo.  183,  115  P.  439,  rehearing  denied, 
115   P.   1136. 

548-61  Carney  v.  Hennessey,  74 
Conn.  107,  49  A.  910,  53  L.  R.  A.  699; 
Havwood  V.  Hamm,  77  Conn.  158,  58 
A.  695  (prima  facie  proof  of  ageuev) ; 
Fifer  V.  Co.,  103  Md.  1,  62  A^  1122; 
St.  Louis  S.  R.  Co.  V.  Mclntvre,  36  Tex. 
Civ.  399,  82  S.  W.  346;  Am.,  etc.  Wks. 
r.  Co.,  30  Wash.  178,  70  P.  236. 
Agency  existing  is  presumed  to  have 
continued.  Hall  r.  Ins.  Co.,  23  Wash. 
610,    63    P.    505. 

Letter  is  presumed  to  be  genuine  and 
authorized  when   received  in   reply  to 


one  addressed  to  agent  of  corporation. 
St.  Louis  S.  R.  Co.  r.  Mclntyre,  36 
Tex.  Civ.  390,  82  S.  W.  346. 
548-62  Ratification  may  be  found 
in  proof  of  silence  of  ])rincipal  when 
he  was  required  to  speak.  Sloan  r. 
Sloan,  46  Or.  36.  78  P.  893. 
Where  several  heirs  unite  in  praying 
to  he  i)ut  in  ])uss('ssion  of  an  estafe 
inherited  by  them,  the  fact  that  one 
of  them,  a  married  woman,  was,  at  the 
time,  unauthorized  by  her  husband 
does  not  weaken  the  force  of  the  judi- 
cial admissions  of  the  others;  and  the 
subsequent  ratification  of  the  husband 
may  validate  the  act  of  the  wife. 
Priestly  v.  Chapman,  130  La.  480,  58 
S.  156.  • 

548-65  Statements  by  general  agent 
to  ])rincipal  concerning  latter 's  busi- 
ness and  according  to  former's  duty 
are  said  to  be  admissible  whether  ]iart 
of  res  gestae  or  not  (Knarston  r.  Ins. 
Co.,  140  Cal.  57,  73  P.  740);  a  distinc- 
tion not  everywhere  recognized.  But- 
ters S.  &  L.  *Co.  V.  Vogel,  135  Mich. 
381,  97  N.  W.  757. 
549-66  King  i\  Ins.  Co.,  101  Mo. 
A].p.  "ifi3,  76  S.  W.  55. 
Authority  of  agent. — Declarations  of 
agent  in  possession  of  i»roperty  not  ad- 
missible to  show  title  to  it  in  another 
than  his  principal.  Sweeney  v.  Swee- 
ney, 119  Ga.  76,  46  S.  E.  76. 
Agent  to  procure  evidence. — An  agent 
a]i]>ointed  to  look  up  and  "see  to" 
witnesses,  no  restrictions  being  placed 
upon  him,  is  agent  in  whatever  he  does 
in  the  direct  line  of  his  employment, 
and  his  acts  in  trying  to  bribe  a  wit- 
ness mav  be  proved  against  his  prin- 
cipal. Nowack  r.  R.  Co.,  166  N.  Y. 
433,  60  N.  E.  32.  But  see  Green  v. 
Woodburv,  48  Vt.  5. 
549-67  Farrell  r.  Dubuque,  129  la. 
447,  105  N.  W.  690;  Hofacre  r.  Monti- 
cello,  128  Ta.  239,  103  N.  W.  488. 
Condition  of  city's  building,  cannot  be 
proved  by  declarations  of  building 
commissioner.  Chicago  v.  Rust,  117  111. 
Ai)p.    427. 

Entries  in  municipal  books  and  letter 
written  by  mayor  are  comitetent  to 
prove  admissions  in  a  matter  in  which 
no  governmental  function  is  involved. 
Commercial  W.  Co.  v.  Boston,  194  Mass. 
460,  80  N".  E.  645. 

550-69  Kurrle  r.  Baltimore,  113 
:\rd.  63,  77  A.  373;  Franklin  Savings 
Bk.  r.  Inhabitants  of  Framingham 
(Mass.),   98   N.   E.   925    ^citing   Lowell 
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Bk,  r.  Winchester,  S  Allen  109;  Abbott 
v.  North  Andover,  145  Mass.  484,  14 
N.  E.  754;  Brown  v.  Xewburyport,  209 
Mass.  259,  95  N.  E.  504);  Cook  v. 
Mohawk,  207  N.  Y.  311,  100  N.  E. 
815;  Adkins  f.  Monmouth,  41  Or.  266, 
68  P.  737;  Austin  r.  Forbis,  99  Tex. 
234,  89  S.  W.  405;  Lamar  County  f. 
Talley  (Tex.  Civ.),  127  S.  W.  272. 'The 
last  case  but  one  seems  to  decide  that 
if  officer  who  made  admission  had  au- 
thority to  adjust  claims  against  city 
his  admission  might  have  been  proved. 
In  the  absence  of  s"  eh  authority  it 
was  immaterial  that,  as  between  him 
and  employees  under  his  control,  he 
may  have  been  vice-principal  of  city 
or  of  a  commission,  the  indiviudal 
members  of  which  were  also  defend- 
ants. 

Letter  admissible  to  prove  filing  of 
claim  against  city.  South  Omaha  v. 
Wrzesinski,  66  Xeb.  790,  92  X.  W.  1045, 
Statements  of  superior  officers  of  city, 
as  repeated  by  their  subordinates,  may 
be  proved.  Chicago  v.  Co.,  97  111.  App. 
583. 

550-70  Escher  r.  County,  146  la. 
738,  125  N.  W.  810;  Foss  r.  Whitehouse, 
94  Me.  491,  48  A.  109. 
Title  to  public  property  cannot  be  af- 
fected by  statements  of  officers.  La- 
mar County  V.  Talley  (Tex.  Civ.),  94 
S.  W.  1069. 

Subsequent  declarations  may  be  proved 
to  show  notice  of  defect  in  street. 
Denver  v.  Cochran,  17  Colo.  App.  72, 
67  P.  23;  Mount  Morris  v.  Kanode,  98 
111.  App.  373;  Vandewater  r.  Wap- 
pinger,  69  App.  Div.  325,  74  N.  Y.  S. 
699;  Radichel  v.  Kendall,  121  Wis.  560, 
99  X.  W.  348. 

551-71  Monogram  H.  Co.  v.  Throw- 
er (Ala.),  65  S.  89. 

551-74  Hill  f.  Pullman  Co.,  188  Fed. 
497;  Joslyn  r.  Co.,  177  Fed.  863,  101 
C.  C.  A.  77;  X"ew  York  C.  E.  Co.  v.  U. 
S.,  165  Fed.  833,  91  C,  C.  A.  519; 
Crosswhite  r.  Brew.  Co.  (Ala.),  65  S. 
298;  First  Xat.  Bk.  r.  Alexander,  161 
Ala.  580,  50  S.  45;  Bailey  v.  Co.,  142 
Ala.  254,  37  S.  827;  Smith  v.  Co.,  11 
Cal.  App.  253,  104  P.  706;  Mantle  v. 
Min.  Co.,  24  Ida.  613,  135  P.  854,  136 
P.  1130;  Hilbert  v.  E.  Co.,  20  Idaho 
54,  116  P.  1116;  Axtell  v.  E.  Co.,  9  Ida. 
392,  74  P.  1075;  Pennington  r.  E.  Co., 
252  111.  584,  97  N.  E.  289;  Prussian  Xat. 
Ins.  Co.  V.  Co.,  113  111.  App.  67;  Kern 
f.  E.  Co.,  141  la.  620,  118  N.  W.  451; 
St.  Louis,  etc.  R.  Co.  r.  Stone,  78  Kan. 


505,  97  P.  471;  Cudahy  P.  Co.  r.  Havs, 
74  Kan.  124,  85  P.  811;  Louisville  *R. 
Co.  V.  Johnson,  131  Ky.  277,  115  S.  W. 
207;  Mussellam  v.  E.  Co.,  31  Ky.  L.  E. 
908,  104  S.  W.  337;  Dean  v.  E.  Co., 
148  Mo.  App.  428,  128  S.  W.  10;  Sisk 
V.  Ins.  Co.,  95  Mo.  App.  695,  69  S.  W. 
687;  Johnson  v.  I.  &  E.  Co.,  143  Mo, 
App.  441,  127  S.  W.  692;  Moseley  v. 
E.  Co.,  132  Mo.  App.  642,  112  S.  W. 
1010;  Egner  v.  Co.  (Xeb.),  146  N.  W. 
1032  (by  physician  of  an  insurance 
company) ;  Head  &  D.  Co.  v.  Club,  75  N, 
H.  449,  75  A.  982;  Hill  v.  Co.,  77  X.  J, 
L.  19,  71  A.  683;  Witthaus  v.  St. 
Thomas  Church,  161  App.  Div.  208,  146 
X,  Y.  S.  279;  Quinn  r.  Sand  Co.,  140 
N.  Y.  S.  390;  People's  O.  &  F.  Co. 
V.  E.  Co.,  83  S.  C.  530,  65  S.  E.  733; 
Tenhet  v.  E.  Co.,  82  S.  C.  465,  64  S.  E. 
232;  Eagsdale  r.  E.  Co.,  72  S.  C.  120, 
51  S.  E.  540;  Ft.  Worth,  etc.  E,  Co.  v. 
E.  Co.  (Tex.  Civ.),  151  S.  W.  850;  Mis- 
souri, etc.  E.  Co.  V.  Eamsey  (Tex.  Civ.), 
128  S.  W.  1184;  Galveston,  etc.  E.  Co. 
V.  Xorton,  55  Tex.  Civ.  478,  119  S.  W. 
702;  St.  Louis,  etc.  E.  Co.  v.  Adams, 
55  Tex.  Civ.  245,  118  S.  W.  1155;  Gulf, 
etc.  E.  Co.  i:  Cunningham,  51  Tex.  Civ. 
368,  113  S.  W.  767;  Standefer  r.  Co., 
34  Tex.  Civ.  160,  78  S.  W.  552;  Hall  f. 
Ins.  Co.,  23  Wash.  610,  63  P.  505; 
Moran  r.  Co.,  29  Wash.  292,  69  P.  759. 
Record  kept  by  employee  in  the  regu- 
lar course  of  his  duties.  Louisville  & 
X.  E.  Co.  V.  U.  S.,  186  Fed.  280,  108 
C.   C.  A.   326. 

Letters  of  president  of  corporation  ap- 
parently within  scope  of  his  duties  and 
pertinent  to  the  issue.  Farmers'  O.  k 
G.  Co.  V.  Co.,  10  Ga.  App.  416,  73  S. 
E.  428,  cit.  L.  &  X\  E.  Co.  v.  Tift,  100 
Ga.  86,  27  S.  E.  765, 
By  a  railroad  conductor. — "These  ex- 
ceptions com])lain  of  error  in  allowing 
the  testimony  as  to  what  the  conductor 
said  the  next  day.  The  testimony 
tended  to  show  that  the  conductor, 
who  certainly  was  the  agent  of  the 
company,  was  still  engaged  in  the  busi- 
ness of  the  wreck,  and  went  to  the 
plaintiff  for  the  purpose  of  getting  a 
statement  from  him  as  a  ]iart  of  his 
official  duties  in  connection  with  the 
wreck.  An  agent  is  rarely,  if  ever, 
commissioned  expressly  to  make  admis- 
sions of  responsibility;  but  it  would 
be  monstrous  to  hold  that  an  agent  to 
get  admissions  could  make  none."  Nel- 
son r.  E.  Co.,  92  S.  C.  151,  75  S.  E. 
408. 
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Officers  of  benefit  society  its  agents. 
If  by-laws  ol"  bouofit  society  and  loriii 
provided  by  it  on  wluL-h  to  niaive  proof 
of  death  impose  upon  a  local  body  the 
duty  of  niakinj,'  siuh  proof  and  of  ex- 
prosainjj  oj)inion  as  to  validity  of 
claim,  admissions  made  in  such  ]>roof 
may  be  proved  ajrainst  superior  body. 
Patterson  r.  Artisans,  43  Or.  333,  72 
P.    1093. 

Agent  may  communicate  admission 
made  by  princi])al.  I'lysses  K.  B.  I'o. 
r.  Ins.  Co.,  20  Pa.  Super.  3S4. 
Admissions  as  to  ownership  of  stock 
and  persons  interested  in  corporation. 
See  Jones  r.  Co.,  27  Wash.  136,  67  P. 
586. 

A  litigant  does  not  by  implication,  ap- 
prove and  adopt  as  his  own  nil  state- 
ments in  dejiositions,  testimonies  and 
aflidavits  offered  in  his  behalf,  so  they 
niav  be  used  as  admissions.  Sizer  r. 
^felton.  129  Ca.  in,  58  S.  E.  1055. 
Private  corporations  not  bound  by  ad- 
missions made  by  officers  or  agents  as 
■witnesses.  Vohs  r.  Shorthill,  124  la. 
471,  100  N.  W.  495;  Harrison  Co.  r.  Bk., 
127  la.  242,  103  N.  W.  121. 
556-75  Fidelity  &  C.  Co.  v.  Haines, 
111  Fed.  337,  49  C.  C.  A.  379;  Walker 
Mfg.  Co.  V.  Knox,  136  Fed.  334,  69 
C.  C.  A.  160;  Mobile  L.  E.  Co.  r.  Baker, 
158  Ala.  491,  48  S.  119;  Western  News- 
paper Union  r.  Judson,  1  Ala.  App. 
615,  55  S.  1026;  Luman  v.  Co.,  140 
Cal.  700,  74  P.  307;  Baldwin  r.  Bk.,  17 
Colo.  App.  7,  67  P.  179;  Gould  v.  R. 
Co.,  141  HI.  App.  344;  Harrison  Co.  v. 
Bk.,  127  la.  242,  103  N.  W.  121;  Farm- 
ers' Bk.  f.  Wickliffe,  131  Ky.  787,  116 
S.  W.  249;  Parker  v.  Co.,  2.5  Kv.  L.  R. 
1391,  77  S.  W.  1109;  Hlinois  C.  E.  Co. 
r.  Winslow,  27  Ky.  L.  E.  329,  84  S.  W. 
1175;  Straight  Creek  C.  Co.  v.  Hanev, 
27  Ky.  L.  E.  1117,  87  S.  W.  1114; 
Bachant  r.  E.  Co.,  187  Mass,  392,  73 
N.  F.  642;  Allington  Mfg.  Co.  r.  Co., 
133  Mich.  427,  95  X.  W.  562;  Beunk  v. 
Co.,  128  Mich.  562,  87  N.  W.  793;  West- 
ern U.  T.  Co.  V.  Jackson,  95  Miss.  471, 
49  S.  737;  Lee  -v.  E.  Co.,  112  Mo.  App. 
372,  87  S.  W.  12;  Eedmon  r.  E.  Co., 
185  Mo.  1,  84  S.  W.  26;  Hogan  v.  Kelly, 
29  Mont.  485,  75  P.  81;  Dennison  r. 
.Co.,  82  Neb.  675,  118  N.  W.  568;  Black- 
man  ?•.  E.  Co.,  68  N.  J.  L.  1,  52  A. 
370;  Walsh  V.  Co.,  126  App.  Div.  229, 
no  N.  Y.  S.  523;  Ginsburg  r.  Co.,  35 
Misc.  389,  71  N.  Y.  S.  1030;  Wimmer 
r.  E.  Co.,  92  App.  Div.  258,  86  N.  Y.  S. 
1052;  Callahan  v.  A.  Co.,  Ill  N.  Y.  S. 


781;  ^^rcConnell  r.  Operating  Co.,  148 
App,  Div.  (J:?.-),  133  N.  Y.  S,  255;  Lv- 
man  r.  E.  Co.,  132  N.  C.  721,  44  S.  E. 
550;  McEntyrc  r.  Cotton  »Mills,  132  N. 
C.  598,  44  S.  E.  109;  Darlington  r.  Co., 
127  N.  C.  448,  37  S.  E.  479;  Gillespie  I'. 
Bk.,  20  Okla.  768,  95  P.  220;  Alden  v. 
Co.,  46  Or.  593,  81  P.  385;  Hannan  v. 
Greenfield,  36  Or.  97,  58  P.  8SS;  Matte- 
son  r.  E.  Co.,  218  Pa.  527,  67  A.  847; 
L'ookard  r.  E.  Co.,  84  S.  C.  190,  65  S. 
E.  1047;  Eagsdale  r.  E.  Co.,  69  S.  C, 
429,  48  S.  E.  466;  Salley  v.  E.  Co.,  62 
S.  C,  127,  40  S.  E.  Ill;  St.  Louis,  etc. 
E.  Co.  r.  Adams,  55  Tex.  Civ,  245,  118 
S.  W.  1155;  North  Am.  Ace.  Ins.  Co. 
r.  Frazer  (Tex.  Civ.),  112  S,  W.  812 
(inadmissible  if  made  after  parties' 
rights  are  fixed);  Houston  &  T.  C.  E, 
Co.  r.  Laforge  (Tex.  Civ.),  84  S.  W. 
1072;  Movers  7-.  E.  Co.,  36  Utah  307,  104 
P.  736;  Blue  Eidge  L.  &  P.  Co.  v.  Price, 
108  Va.  652,  62  S.  E.  938;  Cook  r.  Co., 
30  Wash.  36,  78  P.  39;  Kamp  r.  Coxe, 
122  Wis  206,  99  N.  W.  366;  Small  v. 
McGovern,  117  Wis.  608,  94  N.  W.  651. 
Illustrations.  —  Where  plaintiff,  after 
applying  for  leave  to  enter  defendant's 
premises  and  examine  hoops  which  had 
come  from  a  broken  vat,  was  shown 
the  hoops  by  a  person  having  author- 
ity to  exhibit  them,  his  remark,  "those 
are  the  hoops,"  was  a<lmissible  as  jiart 
of  the  res  gestae;  but  if  such  person 
had  also  said,  "those  hoops  were  in 
the  same  decayed  condition  prior  to 
the  accident,"  or  "I  knew  their  con- 
dition then,"  such  declaration  would 
have  been  inadmissible  to  prove  such 
past  fact,  even  if  it  might  have  been 
received  as  characterizing  the  act  of 
exhibiting  to  plaintiff.  Kamp  ?;,  Coxe, 
supra;  Hupfer  v.  Co.,  127  Wis.  306, 
10b  N.  Vv'.  831. 

Declaration  by  defendant's  superinten- 
dent, before  accident,  and  while  unfit 
cm]do3'ee  was  in  service,  to  the  effect 
latter  was  given  to  intoxication,  was 
competent  as  res  gestae  to  the  act 
then  being  done  by  the  superintendent 
on  behalf  of  his  ]irinci]ial,  to  show  the 
knowledge  he  had  while  transacting 
the  business;  but,  it  was  said,  admis- 
sion afterward  would  stand  upcn  a  dif- 
ferent footing.  Chajiman  r.  E.  Co.,  55 
N.  Y.  579;  ITarjier  r.  Co.,  92  Mo.  App. 
304. 

Pending  transaction. — A  statement  by 
telegrajih  agiMit,  made  three  da.vs  after 
message  sent,  that  he  knew  it  had  been 
delivered,   related   to   an   uncompleted, 
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penfling  transaction.  W.  U.  T.  Co.  v. 
Barefoot  (Tex.  Civ.),  74  S.  W.  560, 
rev.  on  other  questions,  76  S.  W.  914. 
See  Cooper  G.  Co.  v.  Britton  (Tex. 
Civ.),  74  S.  W.  91. 

Declarations  in  connection  with  prin- 
cipal's assent  to  rescission  of  a  con- 
tract do  not  relate  to  past  transactions. 
Aetna  I.  Co.  t:  Co.,  1^7  Fed.  95,  78  C. 
C.  A.  262.  If  agent's  duty  is  a  con- 
tinuing one — as  to  collect  insurance 
premiums — he  may  bind  principal  by 
admissions  concerning  them  after  com- 
pletion of  contract.  Hall  v.  Tns.  Co., 
23  Wash.  610,  63  P.  505.  Admissions 
to  secure  renewal  of  a  loan  do  not  re- 
late to  past  transactions.  First  Nat. 
Bk.  v.  Arnold,  156  Ind.  4S7,  60  N.  E. 
134. 

Declarations  as  to  future  conduct  of 
agent,  although  made  while  doing  act 
which  he  purposed  to  repeat,  are  not 
provable.  Waggoner  v.  Snody,  98  Tex. 
512,  85  S.  W.  1134. 

Admissions  subsequent  to  negotiations 
between  parties  are  sometimes  compe- 
tent. Home  lee  F.  v.  Co.,  157  Ala.  603, 
48  S.  117. 

556-76  Sweeney  r.  E.  Co.,  148  111. 
App.  351;  Atchison,  etc.  E.  Co.  v. 
Burks,  78  Kan.  515,  96  P.  950.  Contra, 
if  agent's  duties  not  terminated  when 
report  made.  Phillips  v.  E.  Co.,  211 
Mo.  419,  111  S.  W.  109. 
A  report  made  in  the  line  of  duty  is 
not  inadmissible  because  person  making 
it  had  no  personal  knowledge  of  fact 
admitted.  Virginia-C.  Co.  r.  Knight, 
106  Va.  674,  56  S.  E.  725.  •  Eeport  to 
a  principal  is  competent  to  show  con- 
dition of  work  done  for  it.  Lipscomb 
V.  E.  Co.,  65  S.  C.  148,  43  S.  E.  388. 
Eeport  by  secretary  of  corporation  to 
its  insurer  is  competent  evidence  of 
admissions  therein  in  favor  of  injured 
employee.  Eoche  v.  Wks.,  140  Cal.  563, 
74  P.  147.  Eeport  adopted  and  promul- 
gated by  corporation  is  competent 
against  it.  Vicksburg,  etc.  E.  Co.  v. 
Putnam,  118  U.  S.  545.  See  Atchison, 
etc.  E.  Co.  t\  Burks,  78  Kan.  515,  96 
P.   950. 

556-77  Golden  Cycle  Min,  Co.  r.  Min. 
Co.,  188  Fed.  179,  112  C.  C.  A.  95; 
Fidelity  &  C.  Co.  r.  Haines,  111  Fed. 
337,  49  C.  C.  A.  379;  Central  E.  Co.  v. 
Co.,  120  Fed.  925,  57  C.  C.  A.  197;  In  re 
Furniture  Co.,  166  Fed.  516:  Stanton  r. 
Co.,  132  Ala.  635,  32  S.  299;  Eellev  r. 
rarnpbell,  134  Cal.  175,  66  P.  220;  Hill 
r.   Earner,   8   Cal.  App.   58,  96  P.   Ill; 


Castner  v.  Einne,  31  Colo.  256,  72  P. 
1052;  Morse  v.  E.  Co.,  81  Conn.  395, 
71  A.  553;  Hayzel  v.  E.  Co.,  19  App. 
Cas.  (D.  C.)  359,  369;  Blanchard  C. 
Co.  V.  Garritson,  43  Ind.  App.  303,  87 
X.  E.  151,  cit.  the  text;  Swift  v.  Eed- 
head,  147  la.  94,  122  N.  W.  140;  Haney- 
C.  Co.  f.  Assn.,  119  la.  188,  93  N.  W. 
297;  Crowley  v.  E.  Co.,  204  Mass.  241, 
90  N.  E.  532;  Allington  Mfg.  Co.  v.  Co., 
133  Mich.  427,  95  X.  ^Y.  562;  Eeason 
v.  E.  Co.,  150  Mich.  50,  113  N.  W. 
596;  Itasca,  etc.  Co.  v.  McKinley,  124 
Minn.  183,  144  N.  W.  768,  1135;  Shoe- 
maker r.  Assur.  Co.,  75  Xeb.  587,  108 
N.  W.  316;  Yoshimi  v.  Exp.  Co.,  78 
X.  J.  L.  281,  73  A.  45;  Eapp  v.  Co. 
(X.  J.  L.),  72  A.  38;  Statler  v.  Co., 
105  X.  Y.  478,  88  X.  E.  1063;  Gross 
r.  Outfitting  Co.,  140  X.  Y.  S.  115; 
Utica  City  Nat.  Bk.  v.  Tallman,  63 
App.  Div.  480,  71  N.  Y.  S.  861,  af., 
Avithout  opinion,  172  X.  Y.  642,  65  X.  E. 
1123;  Wickham  v.  E.  Co.,  85  App.  Div. 
182,  S3  X.  Y.  S.  146;  Goetz  v.  E.  Co., 
54  App.  Div.  365,  66  N.  Y.  S.  666; 
McAveigh  V.  E.  Co.,  120  X^  Y.  S.  102; 
Stonehill  W.  Co.  v.  Lupo,  110  N.  Y.  S. 
408;  Fuller  v.  E.  Co.,  61  Misc.  599,  113 
X'.  Y.  S.  1001;  Harding  v.  Oregon- 
Idaho  Co.,  57  Or.  34,  110  P.  412;  Has- 
pel  V.  McLaughlin,  38  Pa.  Super.  334; 
North  Am.  Ace.  Ins.  Co.  v.  Frazer 
(Tex.  Civ.),  112  S.  W.  812;  Galveston, 
etc.  E.  Co.  v.  Levy,  45  Tex.  Civ.  373, 
100  S,  W.  195;  Continental  Ins.  Co. 
V.  Cummings,  98  Tex.  115,  81  S.  W. 
705;  Sias  v.  L.  Co.,  73  Vt.  35,  50  A. 
554;  Hardwick  S.  Bk.  r.  Drenan,  72 
Vt.  438,  48  A.  645. 

"The  witness  testified  that  Johnson, 
the  local  freight  agent  of  the  Southern 
Pacific  Company,  sj^oke  of  the  justness 
of  the  claim  and  the  readiness  of  the 
company  to  pay  it,  and  explained  why 
it  had  not  been  paid.  As  the  record 
discloses,  Johnson  was  merely  the  local 
freight  agent  of  the  company.  It  is 
not  shown  that  he  had  the  authority 
to  pay,  settle,  or  even  admit  the  pay- 
ment of  a  claim  owing  by  the  company, 
or  that  he  was  permitted  by  the  com- 
pany to  hold  himself  out  as  an  agent 
having  such  authority;  in  fact,  John- 
son subsequently  testified  that  he  did 
not  have  such  authority.  We  there- 
fore think  this  testimony  was  inad- 
missible." X.  Y.  &  B.  Transp.  Line  r. 
Lewis  Baer  &  Co.,  118  Md.  73,  84  A. 
251. 
Evidence  as  to  presidency  of  corpora- 
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tion. — Election  of  a  pros'ulfnt  hoing 
shown  his  continuin<;  act  temis  to  show 
he  lield  the  ollite.  Clarke  r.  Co.,  174 
Mass.  -134,  54  N.  K.  8S7.  See  Choctaw, 
etc.  R.  Co.  V.  Kolfo,  7(3  Ark.  U2U,  88 
S.  W.  S70. 

Admissions  of  presideut  of  a  corpora- 
tiou,  ajiparoutly  iiiatlo  in  ilisciiar<,'o  of 
his  duties,  are  coiiiiietent  (Masonic  'l'. 
S.  I).  Co.  r.  Langfelt,  117  111.  A\>\>.  (mL'; 
J'irst  Nat.  Bk.  r.  Arnold,  ].')G  Ind.  4s7, 
497,  GO  N.  K.  134);  and  so  are  admis- 
sions of  vice-president  while  acting  as 
]iresident.  Vincent  v.  Co.,  IK]  111.  App. 
4(53. 

Statement  by  president  to  board. — An 
admission  is  not  nnnle  out  by  eviilenco 
showing  jiresident  of  a  corjioration  at 
a  meeting  of  trustees  called  attention 
to  a  claim  against  it,  said  the  board 
had  formerly  recognized  such  claim. 
Chillis  r.  Ponder,  117  Ca.  5.33,  43  S.  E. 

President 's  representative. — Admissions 
of  jiorson  who  is  sent  b}^  president  of 
corporation  to  interview  writer  of  a 
letter  mav  be  jiroved.  Griffen  r.  Co., 
115  Fed.  749. 

Authority  of  vice-president  of  corpora- 
tion must  be  shown.  Patterson  r.  Co., 
85  N.  V.  S.  35H;  Westminster  Nat. 
Bk.  r.  ^Vks.,  73  N.  H.  4G5,  (32  A.  871. 
Proof  of  authority  not  essential. — A 
letter  written  1)V  general  manager,  who 
■was  also  secretary  and  treasurer  of 
company  and  its  controlling  spirit,  was 
received  without  other  ]iroof  of  author- 
ity to  write  it.     White,  H.  Co.  v.  Hall, 

102  Va.  2S4,  46  S.  E.  290. 
Assignment   made    by    president    and 
cashier  of  bank,    without   authority   of 
the    directors,    is    admissilile    as  a  cir- 

►cunistance  showing  its  insolvency.  Mc- 
Gregor r.  Battle,  128  Ga.  577,  585,  58 
S.   E.   28. 

Admissions  of  bank  cashier  in  negotiat- 
ing and  conducting  a  transaction  Avhich 
devolved  upon  him  are  binding  on  the 
bank.  Blair  r.  Bk.,  103  Va.  762,  50 
S.  E.  262.  And  so  his  admission  as  to 
value  of  services  of  (derk  emjdoyed  by 
him  for  it.  Meislahn  r.  Bk.,  62  App. 
Div.  231.  70  N.  V.  S.  9SS. 
Drawbridge  tenders. — Declarations  by, 
admissible.  Toll  B.  Co.  r.  Betsworth, 
30  Conn.  3sO;  Sjzer  r.  Melton,  129  Ga. 
143,  5S  S.   K.  10.-5. 

Manager  of  telephone  company  may 
bind  it  by  admission  as  to  ow'nership 
of  wire.     Lvnchburg  T.  Co.   r.   Booker, 

103  Va.   594,    604,   50    S.    E.    14S;    Vir- 


ginia-C.  Co.  r.  Knight,  106  Va.  674, 
".(i   S.    K.    725. 

Freight  agent. — Statements  as  to  non- 
delivery of  freight  nunle  in  answer  to 
(piestiou  admissible.  Lane  V.  K.  Co., 
112    Mass.    455. 

A  person  who  was  officer  in  both  cor- 
porations concerned  and  their  "ruling 
spirit"  bouml  tliciii  by  admissions. 
11  use  Co.  r.  Co.,  121  Mo.  Ai)p.  89,  97 
8.  \V.  990. 

Person  acting  in  two  capacities.—  The 
(•i>n\ersati(>n  of  one  who  acts  for  him- 
sell"  and  the  jilaintill's,  who  was  a  oor- 
lK>rate  director,  and  who  narrated  his 
conversation  to  another  director  and 
tho  treasurer  of  the  corporation,  may 
be  proved.  Kandall  i".  Clallin,  194 
Mass.  500,  SO  X.  K.  594. 
Action  of  conuuittee  of  corporation. 
See  Clarke  v.  Co.,  174  Mass.  434,  54 
N.  E.  887. 

Admission  of  conductor  concerning  de- 
lay of  train,  the  scliedule  of  which  was 
not  under  his  control  or  for  the  delay 
of  which  he  was  not  responsible,  is  not 
binding.  St.  Louis,  etc.  K.  Co.  v.  Car- 
lisle, 34  Tex.  Civ.  268,  78  S.  W.  553. 
Conductor  may  bind  company  as  to 
manner  of  loss  of  baggage  by  answer- 
ing passenger's  inquiries.  Morse  v.  R. 
Co.,  6  Cray  (Mass.)  450.  And  his  ad- 
mission concerning  condition  of  engine 
in  use  is  jirovable.  Missouri,  etc.  R. 
Co.  r.  Russell,  40  Tex.  Civ.  114,  88  S. 
W.   379. 

Admission  by  motorman  is  incompe- 
tent to  prove  negligence  of  principal. 
Wallace  v.  R.  Co.,  145  Ala.  682^  40 
8.  S9;  Robinson  v.  R.  Co.,  189  Mass. 
594,  76  N.  E.  190;  Rogers  v.  R.  Co.,  84 
N.   V.   S.   974. 

Authority  of  agent  to  adjust  claims. 
In  Missouri,  etc.  R.  Co.  r.  Sherwood, 
84  Tex.  125,  19  S.  W.  455,  17  L.  R.  A. 
643,  it  was  held  a  written  statement 
of  defendant's  claim  agent  was  not 
competent  evidence  because  it  was  not 
shown  that  in  making  it  he  acted  with- 
in the  scope  of  his  authority.  In  the 
subsefjuent  case  of  the  same  company 
against  Oernan,  84  Tex.  141,  19  S.  \V. 
461,  a  similar  statement  of  the  same 
person  as  to  tho  burning  of  cotton  was 
held  competent,  it  having  lieen  shown 
he  was  a  general  agent  invested  with 
authority  to  adjust  claims  against  de- 
fendant.' See  .Austin  r.  Forbis,  99  Tex. 
23  1.   SO   S.   W.   405. 

Admissions  in  contract. — Where  a  con- 
tract,   not    ultra    vires,   is   executed   in 
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due  form  by  proper  ofllcers  of  a  cor- 
poration it  will  be  i)resumed  admissions 
therein  are  binding.  Tague  V.  Co.,  28 
Mont.  51,  72  P.  297. 
Principal  is  not  affected  by  opinions 
or  conclusions  of  agent,  unless  it  has 
empowered  him  to  ex]>ress  them.  Fi- 
delity &  C.  Co.  r.  Haines,  111  Fed.  337, 
49  C.  C.  A.  379. 

By  corporate  records. — Admission  may 
be  proved  by  corjiorate  records,  and 
is  evidence  although  it  relates  to  the 
contents  of  a  paper  or  to  a  corporate 
vote.  Clarke  r.  Co.,  174  Mass.  434, 
54    N.   E.    887. 

Acts  of  promoters. — Where  a  corpora- 
tion adopts  and  acts  on  the  negotia- 
tions and  inchoate  contracts  of  pro- 
moters who  formed  it,  their  acts  and 
declarations,  so  far  as  they  would  have 
been  competent  against  themselves, 
are  competent  against  it.  Eaegener  v. 
Brockway,  58  App.  Div.  166,  68  N.  Y. 
S.    712. 

Of  members  of  corporation. — When  a 
court  must  satisfy  itself  that  an  asso- 
ciation was  organized  with  a  certain 
intent,  and  was  not  organized  for  a 
certain  purpose,  declarations  of  some 
of  its  organizers  and  members,  against 
interest,  are  admissible,  at  least  as 
against  them,  to  show  intent  in  form- 
ing the  organization.  Star  B.  G.  Assn. 
r.  Assn.,  77  Conn.  S3,  58  A.  467. 
558-78  Mathews  r.  Livingston,  86 
Conn.  263,  85  Atl.  529;  Godwin  v.  S., 
1  Boyce  (Del.)  173,  74  A.  1101;  Qark 
■V.  Emerson  (Ga.),  81  S.  E.  870;  Brown 
V.  Great  Camp,  167  Mich.  123,  132  N. 
W.  562;  Frev  r.  Myers  (Tex.  Civ.), 
113  S.  W.  592;  U.  S.  V.  Co.,  83  Vt.  278, 
75  A.  280;  Boettger  v.  Two  Kivers 
(\Yis.),  144  N.  W.  1097. 
Attorney's  advice  will  not  be  treated 
as  admission  of  client's  liability,  es- 
pecially if  he  disregards  it.  Klein  v. 
Co.,  182  X.  Y.  27,  35,  74  X.  E.  495. 
559-81  New  York  L.  Ins.  Co.  v.  Kan- 
kin,  162  Fed.  103,  89  C.  C.  A.  103; 
Horseshoe  M.  Co.  r.  Co.,  147  Fed.  517, 
77  C.  C.  A.  213;  Todd  r.  Daniels,  153 
111.  App.  223;  Spurgeon  r.  Rhodes,  167 
Ind.  1,  76  N.  E.  228;  Callaway  r.  Co., 
67  N.  J.  L.  44,  50  A.  900;  Murray  r 
Sweasy,  69  App.  Div.  45,  74  N.  Y.  S 
543;  Asheville  S.  &  F.  Co.  r.  Machin, 
150  X.  C.  73S,  64  R.  E.  887. 
Prima  facie  an  attorney  has  authority 
to  write  a  letter  asking  for  itemized 
liill   against   his    client    and    promising 


client  will  pay  it.  McXamara  v.  Doug- 
las, 78  Conn.  219,  61  A.  36S. 
Failure  to  answer  letters. — An  attor- 
ney who  has  claims  for  collection  is 
not  bound  to  deny  any  assertions  made 
by  debtor;  he  cannot  bind  client  by 
neglect  or  failure  to  answer  letter?. 
Irwin  r.  Co.,  39  Wash.  346,  SI  P.  S49. 
Attorney  employed  to  straighten  out 
an  account  is  but  agent,  and  his  admis- 
sion concerning  account  binds  princi- 
l.al.  Burraston  r.  Bk.,  22  Utah  328, 
62   P.   425. 

Declaration  of  attorney's  clerk  bind- 
ing. Lord  i\  Wood,  120  la.  303,  94 
X.  W.   842. 

56<)-83  New  York  L.  Ins.  Co.  r.  Ran- 
kin, 162  Fed.  103,  89  C.  C.  A.  103. 
560-84  Xew  York  L.  Ins.  So.  r.  Ran- 
kin, 162  Fed.  103,  89  C.  C.  A.  Kri; 
Waterbury  v.  Co.,  74  Conn.  152,  50  A. 
3;  SudwoVth  v.  Morton,  137  Mich.  575, 
100  X.  W.  769;  Missouri,  etc.  R.  Co. 
r.  Sullivan  (Tex.  Civ.),  157  S.  W.  193. 
A  conversation  between  attorneys  of 
opposing  parties,  in  abseine  of  jiarty 
to  be  affected,  cannot  be  shown.  Cable 
Co.  V.  Parantha,  118  Ga.  913,  45  S.  E. 
787. 

Attorney  employed  to  try  a  cause  can- 
not make  admission  after  judgment. 
Waterbury  r.  Co.,  74  Conn.  152,  50 
A.    3. 

560-85  James  v.  R.  Co.,  201  Mass. 
263,  87   X.  E.  474. 

561-88  Atchison,  etc.  R.  Co.  v.  Sulli- 
van, 173  Fed.  456,  97  C.  C.  A.  1  (if 
different  issues  involved). 
It  is  for  jury  to  find  whether  admission 
made  on  previous  trial  was  limited  or 
general.  Kirchheimer  v.  Barrett,  125 
111.  App.  56,  appr.  Central  B.,  etc.  Co. 
V.  Shoup,  28  Kan.  394,  42  Am.  Rep. 
163. 

561-90  Virginia-C.  Co.  r.  Knight,  106 
Va.  674,  56  S.  E.  725;  Dollar  v.  Imp. 
Co.,  72  Wash.  1,  129  P.  578.  Contra, 
Godwin  v.  S.,  1  Boyce  (Del.)  173,  74 
A.  1101  (admission  by  silence). 
Remarks  made  during  the  taking  of  a 
deposition  do  not  amount  to  admis- 
sions. O'Donuell  v.  McElroy,  157  Mo. 
App.  547,  138  S.  W.  674. 
A  letter  written  to  the  clerk  of  court 
directing  him  what  witnesses  to  sum- 
mon and  stating  where  they  could  be 
found,  is  not  an  admission  that  all  who 
were  working  at  a  certain  ]dace  wore 
employees  of  defendant,  though  it  was 
so  stated.  A'irginia-C.  Co.  v.  Knight, 
106  Va.  674,  56  S.  E.  725. 
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561-91  Rousseau  r.  P.iotlioiliood,  oti  ., 
177  Mich.  o6S,  143  X.  W.  Gini;  Foslia 
r.  O'Donnell,  120  Wis.  33(1,  97  N.  W. 
924. 

If  made  by  mistake  oxtrajudicial  ad- 
mission may  bo  witlulrawn  before  it 
is  acted  upon  (Ilort/. 's  Est.,  30  Pa.  ('. 
C.  44);  it  may  be  ]>roved,  the  with- 
drawal only  affe(tin<r  its  weifrht.  Lib- 
erty r.  Haines,  ini  ^fe.  402,  64  A.  nn.'. 
561-02  If  husband  does  not  waive 
privib><ro  a  jdoadinj^r  prepared  by  iiis 
attorney,  in  ])ursuanoe  of  coninumica- 
tions  made  by  wife,  is  not  admissible 
against  her.  Levner  v.  Levner,  123  la. 
185,   98  N.  W.   628, 

561-93  Woods  r.  .Tensen,  130  Cal. 
2(10,  (52  P.  473;  Bartoletti  r.  Iloerner, 
154  Til.  App.  336;  Xeindorf  r.  Van  De- 
Voorde,  143  la.  318,  120  N".  W.  84; 
S.  r.  Werner,  16  N.  D.  83,  112  N.  W. 
60;  Armstrong  r.  C'rump,  25  Okla.  452, 
106  P.  855;  Equitable  Mfg.  Co.  v. 
Cooler,  69  S.  C.  332,  48  S.  E.  267; 
^Missouri,  etc.  E.  Co.  v.  Pettit,  54  Tex. 
Oiv.  35S,  117  S.  W.  894. 
563-96  Graves  r.  Graves,  70  Arl<. 
541.  r.9  S.  W.  544;  Mdntire  v.  Schifl'er, 
31  Colo.  246,  72  P.  1056;  Chicago  C.  R, 
Co.  r.  Bundv,  210  Til.  39,  71  N.  E.  28; 
S.  r.  Kecord,  151  N.  C.  695,  65  S.  E. 
1010;  S.  V.  Carpenter,  32  Wash.  254, 
73  P.  357. 

Silent  acquiescence  of  husband  in 
wife's  statements  may  be  shown.  Ilight 
r.  Klingensmith,  75  Ark.  218,  87  S.  W. 
138. 

In  action  against  husband  and  wife  to 
reach  jiroperty  of  his  held  in  her  name, 
his  declarations  against  interest  may 
be  shown.  Piillins  r.  Pullins,  23  Kv. 
L.  R.  ?.?,?,,  62  S.  W.  Sn5. 
Admissions  made  by  husband  as  witness 
for  wife  on  trial  of  independent  issue 
between  her  and  the  party  to  a  subse- 
quent action  are  not  competent  as 
against  her.  T^outon  r.  Welch,  59  App. 
Div.  2^S,  69  X.  Y.  S.  407. 
Disclaimer  of  possession. — If  the  wife 
alleges  possession  of  property  through 
her  husband  as  agent,  his  disclaimer 
of  possession  and  right  thereto  is  com- 
petent evidence  against  her,  as  is  his 
offer  to  buy  the  land  she  claimed. 
Pearson  v.  Adams,  129  Ala.  157,  29  S 
977. 

563-98  Hoyt  r.  Zumwalt,  149  Cal. 
381,  86  P.  600;  Butts  County  r.  Tlixon, 
135  Ga.  26,  68  S.  E.  786;  Hayes  r. 
Funk,  79  Kan.  416,  99  P.  1131;  Pav- 
ton  r.  Co.,  28  Kv.  L.  R.  1303,  91  ?.  Vv. 


71!);  lIans(Mi  r.  Vogelsang,  139  App. 
Hiv.  !)3(;,  124  X.  Y.  S.  438;  AVinans  r. 
Demarest,  84  N.  Y.  S.  504;  Aldous  t'. 
(tlverson,  17  S.  D.  190,  95  N.  W.  917; 
Word  r.  Kennon  (Tex.  Civ.),  75  S,  W. 
365;  Mam  r.  Stephens  (Tex.  Civ.),  93 
S.   W.   158. 

Declarations  competent  to  show  aban- 
donment.—  In  a  pro.-ccdiiig  to  foreclose 
a  lien  on  the  li(>iin\stead  of  a  married 
woman,  her  declai;;tions  as  to  the  hus- 
band's abandonment  of  her  may  be 
proved.  Mabrv  r.  Co.,  47  Tex.  Civ. 
443,  105  S.  W.  1156. 
A  receipt  for  goods  signed  by  wife  has 
been  admitted  without  proof  of  agency 
for  purpose  of  showing  their  delivery. 
Smith  r.  Miller,  152  Ala.  4S5,  44  S. 
399. 

564-99  Duncan  r.  Landis,  106  Fed. 
839,  45  C.  C.  A.  666;  Canole  r.  Allen, 
222  Pa.  156,  70  A.  1053;  Martin  v. 
Rutt,  127  Pa.  380,  17  A.  993;  Thomas 
r.  Butler,  24  Pa.  Super.  305,  317. 
Where  husband  and  wife  are  joint 
parties,  testimony  or  declarations  of 
either  are  admissible,  though  code  jiro- 
■vides  neither  can  be  a  witness  against 
the  other.  Declarations  of  either  are 
not  admissible  against  the  other. 
Chaslavka  r.  Mechalek,  124  la.  69,  99 
X.  W.  154. 

Statement  of  wife,  assented  to  by  hus- 
band, made  in  jiresence  of  others,  com- 
]iotent  against  him.  S.  v.  Woolev,  215 
Mo.  620,"  115  S.  W.  417. 
565-1  Duncan  v.  Landis,  106  Fed. 
839,  45  C.  C.  A.  666;  X'orthington  t\ 
Granade,  118  Ga.  584,  45  S.  E.  447; 
Leyner  r.  Leyner,  123  la.  185,  98  X.  W. 
628;  Priestly  r.  Cha]iman,  130  La.  480, 
58  S.  156;  leaker  r.  Thompson,  214  Mo. 
500,  114  S.  W.  497. 

Wife  not  bound  to  deny  statements 
made  by  husband  in  her  presence  and 
adverse  to  her  rights.  Thomas  r.  But- 
ler, 24  Pa.  Super.  305. 
Husband's  admissions  competent  to  im- 
]>each  testimony  for  wife.  Thomas  V. 
Butler,  16  Pa.'Siiper.  16,  268,  24  Pa. 
Super.  305. 

565-2  Martin  r.  Bks.,  89  Ark.  77, 
155  S.  W.  928;  Conner  v.  Martin,  46 
Tnd.  App.  141,  92  X.  E.  3;  Pavton  f. 
Com.,  28  T<:y.  L.  R.  1303,  91  S.  W.  719; 
ITartman  r."  Thompson,  104  Md.  3S9,  65 
A.  117;  Meyer  r.  .Tewell,  88  N.  Y.  S. 
972;    Thomas   v.   Butler,    16    Pa.    Super. 

Evidence  of  agent's  acts. — What  hus- 
band  has  done  in   the  management  of 
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his  wife's  property  was  presumably 
done  with  her  knowledge,  and  was  rele- 
vant to  show  her  ownership;  and  so 
was  evidence  he  kept  the  bank  ac- 
count in  her  name  relevant  to  show 
her  ownership  of  the  business  he  con- 
ducted; but  what  he  said  in  her  ab- 
sence concerning  her  ownership  was 
not  competent  against  her.  Payton  v. 
Co.,  28  Kv.  L.  R.  1303,  91  S.  W. 
719. 

The  authority  of  general  manager  of  a 
store  does  not  extend  to  admissions 
made  to  creditors  of  his  wife  in  her 
absence.  Duncan  v.  Landis,  106  Fed. 
839,  45  C.  C.  A.  666. 
Wife's  admission  of  husband's  agency 
does  not  imply  he  was  authorized  to 
sell  her  property.  Newberry  v.  Durand, 
87  Mo.  App.  290.  The  Relationship 
does  not  extend  husband 's  authority. 
Hartman  v.  Thompson,  104  Md.  389,  65 
A.    117. 

566-3  The  cases  bearing  upon  compe- 
tency' of  undelivered  letter  from  one 
spouse  to  another  as  admission  are  col- 
lected in  Hammons  r.  S.,  73  Ark.  495, 
84  S.  W.  718,  which  held  letter  privil- 
eged. See  S.  i\  Perkins,  143  la.  55, 
120   N.   W.   62. 

566-4  Belknap  S.  Bk.  v.  Co.,  28  Colo. 
326,  64  P.  212. 

566-6  First  Nat.  Bk.  v.  Bk.,  171  Ind; 
323,  86  N.  E.  417;  Thompson  v.  Mecosta, 
141  Mich.  175,  104  N.  W.  694;  Hudson 
■l\  Judge,  114  Mich.  116,  72  N.  W.  162, 
68  Am.  St.  465,  47  L.  R.  A.  345. 
567-8  Tierney  v.  Fitzpatrick,  195  N. 
Y.  433,  88  N.  E.  750;  Calvert  v.  Alvey, 
152  N.  C.  610,  68  S.  E.  153. 
568-14  Husband  cannot  replace  secu- 
rities mismanaged  and  for  which  he 
was  responsible  by  a  statement  that 
certain  stocks  standing  in  name  of  his 
wife  were  held  in  place  of  those  dis- 
posed of.  As  to  her,  if  she  had  not 
adopted  it,  such  statement  contained 
in  an  exhibit  was  hearsay.  Putnam 
V.  Co.,  87  App.  Div.  13,  83  N.  Y.  S. 
1091. 

568-15  Johnson  v.  Amberson,  140 
Ala.  342,  37  S.  273;  Putnam  v.  Co., 
87  ApT..  Div.  13,  83  N.  Y.  S.  1091;  Mc- 
Clellan  r.  Grant,  83  App.  Div.  599,  82 
N.  Y.  S.  208;  Leary  v.  Corvin,  63  App. 
Div.  151,  71  N.  Y.  S.  335. 
Report  made  by  one  of  two  trustees 
not  admissible  against  the  other. 
Belding  r.  Archer,  131  N.  C.  287,  42 
S.  E.  800. 
Against  personal  interests  of  trustees 


competent.     Jarrett  v.  Johnson,  116  111. 
App.  592. 

568-20  Supra,  460-5. 
569-21  Hutchinson  v.  McLaughlin, 
15  Colo.  492,  25  P.  317,  11  L.  R.  A. 
287;  Rarick  v,  Vandeiver,  11  Colo.  App. 
116,  52  P.  743;  Knights  Templars  & 
M.  L.  I.  Co.  V.  Cravton,  209  111.  550, 
563,  70  N.  E.  1066,  110  111.  App.  648; 
Nefle  V.  Cameron,  213  Mo.  350,  111  S.  W. 
1139;  Queatham  v.  Woodmen,  148  Mo. 
App.  33,  127  S.  W.  651;  Stevens  v.  Co., 
12  N.  D.  463,  97  N.  W.  862. 
569-23  Hart  v.  Miller,  29  Ind.  App. 
222,  64  N.  E.  239;  Buflfalo  L.  T.  Co. 
r.  Assn.,  126  N.  Y.  450,  27  N.  E.  942, 
22    Am.    St.    S39. 

Made  prior  to  appointment  or  in  indi- 
vidual capacity  not  competent.  John- 
ston r.  Coney,  120  Ga.  767,  48  S.  E.  373. 
569-25  Miss.  Cent.  R.  Co.  v.  Pillows, 
101  Miss.  527,  58  S.  483. 
Parents  cannot  bind  infants  by  admis- 
sions. Glade  C.  M.  Co.  r.  Harris,  65 
W.  Ya.  152,  63  S.  E.  873. 
569-26  Blue  v.  Blue,  155  Ala.  206, 
46  S.  571;  Kingsbury  v.  Joseph,  94 
Mo.  App.  298,  68  S.  W.  93;  Breese  r. 
Graves,  67  App.  Div.  322,  73  N,  Y.  S. 
167;  Crouse  r.  Judson,  41  Misc.  338, 
84  N.  Y.  S.  755. 

570-27     MacKenzie     r.    Barrett,    148 
111.   App.   414. 

570-28  Lecour  r.  Bk.,  61  App.  Div. 
163,  70  N.  Y.  S.  419;  In  re  Hermann's 
Est.,  226  Pa.  543,  75  A.  731. 
570-30  Hadlock  v.  Brooks,  178  Mass. 
425,  59  N.  E.  1009;  Thomas  v.  Bvron 
Tp.,  168  Mich.  593,  134  N.  W.  1021; 
Davis  r.  Gallagher,  124  N.  Y.  487,  26 
N.  E.  1045;  Williams  v.  Culver,  39  Or. 
337,  64  P.  763;  Lindsey  v.  White  (Tex. 
Civ.),  61  S.  W.  438. 
Made  after  revocation  of  letters  not 
competent  against  surety  of  rejjresen- 
tative.  Freeman  v.  Brewster,  93  Ga. 
648,  21    S.   E.   165. 

570-31  Breese  r.  Graves,  67  App. 
Div.  322,  73  N.  Y.  S.  167. 
Administrator,  subject  to  his  responsi- 
bility to  the  estate,  may  bind  it  by 
evidence  in  a  suit  to  recover  for  serv- 
ices as  well  as  by  his  pleadings  in  ac- 
tion against  the  estate.  Kingsbury  v. 
.loseph,  94  :^lo.  App.  298,  68  S.  W.  93. 
Weight  of  admission. — An  item  in  an 
inventory  filed  by  an  executor  of  his 
father's  estate  specifying  a  claim 
against  himself  will  not  support  an  ac- 
tion or  establish  a  set-oflf.  Pentz  v. 
Ins.   Co.,   92   Md.   444,  48  A.   139;   Sie- 


93 


Vol.  1 


ADMISSIONS 


bert  i\  Steinmever,  204  Pa.  419,  o4  A. 

336. 

Silence    of    inventories    concerning    an 

account  of  tho  existciuo  of   wliiih   ail- 

ministrators  must  have  had  kiiowlodjio, 

is  in   tho  nature    of    admission    ostato 

had      no      rights      therein.        Crano      v. 

Brooks,  1S9  Mass.  22S,  75  N.  E.  710. 

570-32     Advortisomont  of  sale  of  in- 

ti'stato's   lantl    not    coniiietont    to    show 

advcMse  possession    by   him   at   time   of 

decease.      Whitehead    l\   Pitts,    127    Ga. 

774.   .')()   S.    ?1    1004. 

571-33     Crouse    r.    Judson,    41    Misc. 

oos,   S4   X.  Y.  S.  755. 

571-34     Crouse    r.   Judson,    41     Misc 

3CS,    S}    X.    Y.   S.   755. 

571-36     Ailmissions   by    one    of     two 

receivers      competent       against       both. 

Shirk    r.  Brookfield,  77   Api).  Div.  295, 

79   X.  Y.  S.  225. 

571-39     Gibson   r.   Boston,   75   N.   H. 

405,  75  A.  103;  Davis  r.  Gallagher,  124 

N.  Y.  4S7,  26  X.   E.  1045. 

571-4()     People's  S.  Bk.  r.  Hoppe,  132 

Mo.  Ai>p.  449,   111   S.  W.  1190. 

572-41     SchoU    v.    Weaver,    225     111. 

159,  SI)  X.  E.  95. 

572-43     Am.  (.'.  Ins.  Co.  v.  Rosenstein 

(Ind.   App.),   88   X.    E.  97;    Sutclitte   v. 

Assn.,  119  la.  220,  93  X.  W.  90;   Henn 

v.  Ins.  Co.,  67  X.  J.  L.  310,  51  A.  689; 

Union  Cent.  L.  Ins.  Co.  r.  Clieever,  36 

O.    St.    201;    Daley    r.    Trainmen,    7    O. 

N.    P.    (X.    S.)    238;    Ellis    r.    Ins.    Co., 

IS    Pa.    Dist.    501;.   Arnold    r.    Ins.    Co., 

20    Pa.    Super.    61 ;    Thompson    v.    Ins. 

Co.,  (V-l   S.   (\   290,  41   S.   E.  464. 

Insured's  declaration  as  to  payment  of 

jiremiums    competent.      Manhattan    Ins. 

Co.   i:  Myers,  22   Ky.  L.  E.  875,  59   S. 

AV.  30. 

573-44     Hews  r.   Soc,  143   Fed.  850, 

74   C.  C.  A.   676;   Van   Frank  v.  Assn., 

158    111.    560,   41    X.    E.    1005;    Kearney 

r.  Ins.   Co.,  109  Til.  App.  609;   Xational 

Union    i:    Hunter,    99     111.     App.     146; 

Callies  v.   Woodmen,   98   ^io.  App.  521, 

72  S.  W.   713;   Ogden   v.   W.  O.  W^,  78 

Xeb.    804,    111    X.   W.    797;    Life   Assn. 

v.  Winn,  96  Tenn.  224,  33   S.  W.  1045; 

Atkins    r.    Ins.    Co.    (Tex.    Civ.),    62    S. 

W.   563. 

573-45     Hews  v.  Soc.,  143   Fed.   850, 

74   C.   C.   A.   676;    Finn  r.  Ins.   Co.,  98 

App.  Div.  588,  90  X.  Y.  S.  697.    Contra. 

Dalov  r.  Trainmen,  7  0.  X.  P.   (X.  S.) 

238." 

A  considerable  latitude  will  be  allowed 

in    the    infiuirv      where     re]>resentation 

was    insured    had    never   been    afflicted 


with  ailment  covered  by  admission. 
Hews  r.  fc?oc.,  143  Fed.  S50,  74  C.  ('.  A. 
676. 

573-46  Woodmen  r.  Jackson,  SO  Aik. 
419,  97  S.  W.  673;  Coulter  v.  Assn.,  144 
111.  Ai)p.  255;  Siebelist  r.  Ins.  Co., 
19  Pa.  Super.  221;  Holleran  r.  Assur. 
Co.,  IS  Pa.  Sui)er.  573;  X'oelkel  r.  Tent, 
116  Wis.  202,  92  N.  W.  1104;  Hart 
r.  Alliance,  108  Wis.  490,  84  X.  \V. 
S51. 

Proof  of  death  made  by  one  not  a 
party,  on  behalf  of  all  beneficiaries, 
admissible.  Fey  r.  Ins.  Soc,  120  Wis. 
:'.5S,   9S    X.   W.  '206. 

Not  conclusive. — Signing  and  swearing 
to  proof  of  death,  without  intention 
to  mislead  or  defraud,  is  not  conclusive 
ui>on  beneficiary  as  to  cause  of  death 
of  insured,  insurer  not  having  alteied 
its  position.  Supreme  Tent  r.  Stens- 
land,  206  111.  124,  68  X.  E.  1098,  105 
HI.  App.  267.  And  so  if  proof  accom- 
panied by  statement  maker  declines  to 
be  bound  by  it.  Fisher  v.  Assn.,  188 
I'a.   1,  13  A.  467. 

573-47  Will  V.  Tornabells,  3  P.  E. 
Fed.  125;  Scott  v.  Maddox,  113  Ga. 
795,    39    S.    E.    500;    Hopper    r.    Sellers, 

91  Kan.   876,   139   P.  365;    Irving   v.  S., 

92  Miss.  662,  47  S.  518;  Xeff  r.  Cam- 
eron, 213  Mo.  350,  111  S.  W.  1139; 
Genest  r.  Co.,  75  X.  H.  365,  74  A.  593 
(non-judicial  admission  of  witness  not 
conijietent  against  party  who  called 
him);  Mautner  r.  Brody,  120  X.  Y.  S. 
734;  Daniel  r.  Dixon,  161  X.  C.  377,  77 
S.  E.  305;  Eminent  Household  V.  Prater, 
37  Okla.  568,  133  P.  48;  Gleason  r.  Den- 
son,  65  Or.  199,  132  P.  530;  Gowdy  v. 
Gowdv,  83  S.  C.  349,  65  S.  E.  385; 
Stoufl'er  i\  Erwin,  81  S.  C.  541,  62  S.  E. 
843;  Elkins  v.  S.,  59  Tex.  Cr.  157,  127 
S.  W.  833;  Melton  r.  S.,  58  Tex.  Cr. 
S6,  124  8.  W.  910. 

Mortgagor  and  mortgagee. — If  there  is 
no  collusion  between  mortgagor  and 
mortgagee  that  relation  does  not  create 
such  privity  as  makes  declarations  of 
one  evidence  against  tho  other.  Mower 
r.  McCarthy,  79  Vt.  142,  155,  64  A. 
578,  7  L.  R.  A.  (X.  S.)  418. 
By  one  of  several  legatees  or  heirs. 
See   50761,   su|ira. 

Admissions  by  consignor  cannot  bind 
coiisiu'nee.  Bank  r.  Co.,  127  la.  1,  102 
X.    W.   107. 

In  a  criminal  action,  state,  not  com- 
l)laining  witness,  is  the  party,  and  ad- 
missions by  him  are  not  com])etent  in 
favor  of  accused.     S.   v.  Brady,  71   X. 
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J.  L.  360,  59  A.  6;  C.  r.  Densmore,  12 
Allen  (Mass.)  53o.  Statements  by  in- 
jured person  not  competent  for  ac- 
cusod  as  admissions.  P.  r.  Pezutto, 
2.1.')  111.  083,  99  X.  E.  677. 
But  admissions  of  a  drawer  who  has 
not  parted  with  all  his  interest  in  a 
bill  are  admissible.  Greenburg  Nat. 
Bk.  V.  C.  Syer  &  Co.,  113  Va.  53,  73 
S.   E.   438. 

574-48  Chicago,  etc.  R.  Co.  r. 
Clarkson,  147  Fed.  397,  77  C.  C.  A. 
575;  Graves  v.  Graves,  70  Ark.  541,  69 
S.  W.  544;  Stoddard  r.  Newhall,  1  Cal. 
App.  Ill,  81  P.  666;  Georgia  R.  &  B. 
Co.  r.  Fitzgerald,  108  Ga.  507,  34  S.  E. 
316;  Bradenkamp  v.  Eouge,  143  111. 
Ai.p.  492;  Schell  r.  Weaver,  128  111. 
App.  106;  Deuterman  v.  Ruppel,  103 
111.  App.  106;  O'Brien  r.  Knotts,  165 
Ind.  308,  75  X.  E.  594;  Writrht  v. 
Reod,  118  la.  333,  92  N.  W.  61;  Jamison 
r.  -Jamison,  113  la.  720,  84  N.  W.  705; 
Miller  v.  McDowell,  69  Kan.  453,  77 
P.  101;  Tripp  f.  Macomber,  187  Mass. 
109,  72  N.  E.  361;  Coleman  v.  Mc- 
Gowan,  149  Mich.  624,  113  N.  W.  17; 
Laird  r.  Laird,  127  Mich.  24,  86  N.  W. 
436;  Komitsch  v.  DeGroot,  80  App. 
Biv.  376,  80  N.  Y.  S.  970;  Levy  v. 
Hamilton,  68  App.  Div.  277,  74  N.  Y. 
S.  159;  In  re  McCahan's  Est.  (Xo.  2), 
221  Pa.  188,  70  A.  711;  Murphey's  Est., 
26  Pa.  C.  C.  256;  Rhoades'  Est.,  29  Pa. 
C.  C.  512;  Hubbard  v.  Cox,  76  Tex.  239, 
13  S.  W.  170;  Chew  r.  Jackson,  45  Tex. 
Civ.  656,  102  S.  W.  427;  Warner  r. 
Sapp  (Tex.  Civ.),  97  S.  W.  125;  Scott 
r.  Crouch,  24  Utah  377,  67  P.  1068. 
Contra.  Neflf  v.  Cameron,  213  Mo.  350, 
111    S.  W.   1139. 

Scope  to  be  given  admission. — See  quo- 
tation from  Roif.  /•.  Overseers,  1  B.  & 
S.  Q.  B.  763,  121  Eng.  Reprint  897, 
in  Stoddard  r,  Newhall,  1  Cal.  App. 
m,   81    P.   666. 

Such  declarations  evidence  as  to  any 
fact  therein  stated  which  deceased 
knew  or  was  bound  to  know.  Turner 
r.  Turner,  123  Ga.  5,  50  S.  E.  969. 
Declarations  of  deceased  joint  owner, 
made  after  issue  of  patent,  coitipctent 
to  show  a  party  was  part  owner  of  a 
mining  claim  and  his  name  was  fraudii- 
lently  omitted  from  patent.  Delmoe  V. 
Long,  35  Mont.  139,  88  P.  778. 
"Declarations  of  deceased  grantee,  made 
Iiofore  and  ai'ter  conveyniico,  comjie- 
tcnt  to  show  deed  absolute  in  form  was 
intended  to  secure  indebtedness.  Harp 
i;.  Harp,  136  Cal.  421,  G9  P.  28. 
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In  Massachusetts  it  is  provided  by 
statute  tliat  memoranda  and  written 
entries  made  by  deceased  shall  be  ad- 
missible in  favor  of  the  personal  rep- 
resentative when  a  cause  of  action 
against  him  is  supported  by  oral  proof 
of  admissions  by  deceased.  This  stat- 
ute apidies  when  proof  of  admissions 
is  made  solely  to  sustain  testimony 
offered  by  plaintiff,  and  such  writings 
are  admissible  as  negative  testimony. 
Iluebener  v.  Childs,  180  Mass.  483,  62 
N.   E.   729. 

574-51  Murphv  v.  R.  Co.,  92  Ark. 
159,  122  S.  W.  636. 

Decedent's  declarations  as  to  indebted- 
iiess  bind  his  heirs  or  legatees.  Deuter- 
man V.  Ru])pel,  103  111.  App.  106. 
575-52  McCullough  Bros.  v.  Sawtell, 
134  Ga.  512,  68  S.  E.  89;  Miller  c. 
ilathias,  145  111.  Ai)p.  465;  Thomas  v. 
Mosher,  128  111.  App.  479;  Summerville 
V.  Co.,  119  111.  App.  152;  Baker  v.  Bk., 
63  Xeb.  801,  89  N.  W.  269;  Martin  r. 
Farrell,  66  App.  Div.  177,  72  N.  Y.  S. 
934;  Miller  v.  Harris,  117  App.  Div. 
395,  102  N.  Y.  S.  604;  Maier  v.  Reb- 
stoek,  92  App.  Div.  587,  87  N.  Y.  S. 
85;  Pearsall  v.  R.  Co.,  2  Tenn.  Ch.  App. 
682;  Bowman  v.  Rector  (Tenn.  Ch. 
App.),  59  S.  W.  389,  af.  by  supreme 
court  without  opinion. 
If  a  prima  facie  case  of  joint  liability 
has  been  made  acts  and  declarations  oi 
one  of  the  parties  alleged  to  be  jointly 
liable  are  admissible  in  aid  of  such 
prima  facie  case,  although  not  made  in 
presence  of  the  others.  Thomas  v. 
Mosher,  128  111.  App.  479. 
An  heir  is  not  bound  by  an  admission 
of  a  co-heir.  Stitzel  r.  Miller,  250  111. 
72,    95    N.    E.    53. 

576-56  Indianapolis  &  C.  T.  Co.  r. 
Wiles,  174  Ind.  236,  91  N.  E.  161; 
Nichols  r.  Ringler,  135  la.  181,  112 
N.  \\\  543;  In  re  Kennedv's  Will,  167 
N.  Y.  163,  177,  60  N.  E.  ^442;  Naul  r. 
Naul,  75  App.  Div.  292,  78  N.  Y.  S.  101. 
Liability  of  lessor  for  acts  of  lessee 
does  not  make  it  competent  to  prove 
admission  of  one  against  the  other. 
Rookard  v.  E.  Co.,  84  S.  C.  190,  Qo  S. 
!•:.  1047. 

577-57  McCloskey  v.  Goldman,  62 
Misc.  462,  115  N.  Y.  S.  189. 
577-59  Admissions  by  one  maker  of 
a  note  are  not  evidence,  after  death 
of  both,  against  heirs  of  either.  Mat- 
teson  r.  Palsner,  56  Apj).  Div.  91  67 
N.  Y.  S.  612. 
578-60     Rathbun    r.    White,   157   Cal. 
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248,  107  P.  309;  Peterson  r.  Co.,  140 
Cal.  024,  74  P.  102;  Ru.ly  r.  Katz,  23 
Ky.  L.  R.  ir.97,  (if!  S.  \V.  IS;  Cannon 
r.  ^^»ing,  ].-)0  Mo.  Apj..  12.  129  S.  W, 
71S;  Carlson  r.  Holm.  2  Nob.  (Pnof.) 
38,  93  X.  W.  112o;  Parker  r.  Paine,  37 
Misf.  768,  76  N.  Y.  S.  942;  Tapj*  r. 
Dibrell,  134  X.  C.  546,  47  S.  K.  ."1; 
Boston  Fonntlrv  Co.  r.  Wliitonian.  31 
E.  T.  S8.  76  A.'  7.17;  lyfuoml.  r.  lloinc- 
Miaiiii,  110  Wis.  Ill,  96  X.  \V.  .sOd. 
When  not  conclusive  against  co-part- 
ner.— Maxwell  /".  Massjicliiisetts  Title 
Ins.  Co.,  206  Mass.  197.  92  X.  E.  42. 
In  a  criminal  case  against  partners 
atiniission  maiie  liy  out'  is  not  coiiiih'- 
tent  afiainst  the  otlier  unless  he  was 
eonnected  with  or  hail  knowledjre  of  it. 
S.  r.  Burns,  2.j  8.  D.  364,  126  N.  W. 
572. 

A  single  manager  of  a  limited  part- 
nership <;um(.t  liiii.l  it  l.y  liis  a.liiiis- 
sions  unless  tliey  arc  made  as  sjiecial 
agent.  Abington  D.  Co.  f.  Eevnolds, 
2\   Pa.  Sui)er.  632. 

580-61     S.    r.    Salmon,    216    Mo.    466, 
115  8.   W.   1106;   Wvatt   V.  Cely,   86  S. 
C.  539.  6S  8.  E.  657. 
A   statement    made    to    a    commercial 
ajrency    by    one    member    of    a    firm    is 
not    evidence   of   its   assets   and    liabil- 
ities.     Kliger    r.    Rosenfeld,    120    App. 
T)iv.  396,  105  N.  Y.  S.  214. 
580-65     Peoria    T.    Co.    r.    Cohen,    113 
III.  App.  30;  Wilson  r.  Whitten,  99   111. 
App.   233;    Mackintosh    r.  Kimball,   101 
App.  Div.  494,   92  X.  Y.  S.   132. 
582-66     Maxwell    r.   Mass.   Title  Ins. 
Co..  2nn   Mass.  197,  92  X.  E.  42. 
583-67     Tai»p    f.    Dibrell,    134    N.    C. 
."in,    (7   8.   E.   51. 

Leases  signed  by  one  as  a  member  of 
a    firm    are   admissible   against   him,   ho 
being  connected  with  firm  by  other  evi- 
dence;  they  do  not,  conclusively  estab- 
lish a  partnership.    Parker  r.  Paine,  37 
Misc.   768,   76   X.   Y.   8.   942. 
584-73     Xo   more   satisfactory    proof 
of  the   pt^sons  who  form  a   partnership 
ran   be  made  than  their  sworn  declara- 
tions.    In  re  Henschel,  114  Fe.l.  968. 
584-74     People's  Bk.    r.   TTarper,   114 
Oa.  603,  40  8.  E.  717;   Parker  r.  Paine, 
37    Misc.    76S,    76    N.    Y.    8.    942.       Sec 
"Partnershii),"  infra,  544-20. 
585-77     Barwiclc     v.     Alderman,     46 
Fla.    4.^3.    35    8.    13.       See     "  Partncr- 
phip."    infra.    ."M-20. 
Silence  sufficient.     Sumner  r.  Oardiner, 
184    Mass.    433,    68   N.    E.    850;    Reiser 


r.  Portere,  106  Mich.  102,  03  N.  W. 
1041. 

586-79  C.uaranteo  Co.  r.  Ins.  Co., 
124  J-Vd.  170,  59  C.  C.  A.  376;  U.  S. 
r.  (iausson,  19  Wall.  (U.  S.)  198;  Chi- 
cago P.  C.  i\  O'Xeal,  6  Ga.  App.  425, 
65  8.  E.  161,  cit.  tlie  text;  Sanders  f. 
Keller.  18  Ida.  590,  11 1  P.  350;  Cicero 
r.  Grisko,  240  111.  220,  88  N.  E.  47S; 
People  r.  Surety  Co.,  156  111.  App.  488; 
Swift  r.  Trustees,  1S9  111.  5S4,  60  X.  E. 
4  1,  91  111.  App.  221;  Federal  Union 
Surety  Co.  v.  Mfg.  Co.,  176  Ind.  328, 
95  X.  E.  1104;  liartlett  f.  Co.,  142 
la.  538,  119  X.  W.  729;  S.  r.  Paxton, 
or,  Xeb.  110,  90  X.  W.  983;  Paxton  t*. 
8.,  .59  Xeb.  460,  81  X.  W.  383,  80  Am. 
St.  689;  Yates  r.  Thomas,  35  Misc.  552, 
71  X'.  Y.  S.  1113;  Phillips  v.  Eggert, 
133  Wis.  318,  113  N.  W.  686. 
Guardian's  report.  —  Statements  .  in 
final  rej>ort  of  guardian  not  admis- 
sible in  judicio  by  Iiis  surety,  although 
ho  may  have  instigated  or  aiii>roved 
them,  and  thev  mav  have  been  for  his 
benefit.  Rich"  f.  Co.,  126  Ga.  466,  55 
8.  E.   336. 

As  between  two  sets  of  sureties. — An 
ollicer  wlio,  in  accounting  to  himself 
as  his  own  successor,  turns  over  bank 
credits  which  are  afterwards  entered 
as  cash  receipts  on  the  books,  prima 
facie  relieves  bondsmen  of  his  first 
term  and  charges  those  of  second  with 
amount  of  .such  credits.  Paxton  t".  S., 
59  Xeb.  460,  81  N.  W.  383,  SO  Am. 
St.  689. 

587-80  Bailev  v.  McAlpin,  122  Ga. 
616,  50  S.  E.  388;  Chicago  P.  Co.  v. 
O'Xeal,  6  Ga.  App.  425,  65  S.  E.  161, 
cit.  the  text;  Knott  r.  Peterson,  125 
la.  404,  101  N.  W.  173;  Weider  v.  Co., 
42  Misc.  499,  86  X.  Y.  S.  105;  Birk- 
man  r.  Fahrenthold,  52  Tex.  Civ.  335, 
114  S.  W.   428. 

Reason  of  the  rule. — "The  bond  was 
not  to  be  respojisible  for  any  declara- 
tions of  the  principal,  but  for  his  con- 
duct only."  Hence,  it  is  only  his  con- 
duct in  carrying  on  the  business,  or 
declarations  accompanying  his  acts 
while  .so  engaged,  that  are  admis.siblo 
in  evidence  against  his  suretv.  Knott 
r.  Peterson,  125  Ta.  404,  101  X.  W.  173, 
(lisap.  Amherst  Bk.  r.  Root,  2  Met. 
(Mass.)  522;  Davis  r.  Kingsley,  13 
Conn.  285;  Singer  Mfg.  Co.  r.  Rey- 
nolds, 168  Mass.  588,  47  X.  E.  438,  60 
Am.    Rep.    417. 

A  statement  of  moneys  due  from  an 
officer    whose    term    has    just    expired, 
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handed  to  his  successor  as  part  of 
duty  of  turning  office  over,  is  admis- 
sion as  against  sureties.  Paxton  v.  S., 
59  Neb.  460,  81  N.  W.  383,  80  Am. 
St.  689. 

589-84  Official  records  are  evidence 
against  sureties  of  officer  who  made 
them,  and  are  conclusive  if  not  re- 
butted. Paxton  V.  S.,  59  Neb.  400,  81 
N.  W.  383,  80  Am.  St.  689.  They  are 
not  conclusive,  and  sureties  are  not 
bound  to  impeach  them  by  showing  en- 
tries  wore  incorrect;  they  may  show 
the  facts  concerning  time  of  defalca- 
tion and  amount  thereof  in  any  way 
and  by  any  testimony  by  which  any 
other  fact  could  be  established.  S.  v. 
Paxton,  05  Neb.  110,  90  N.  W.  983, 
992. 

589-89     Turner  r.  Mitchell,  22  Ky.  L. 
R.  1784,  61  S.  W.  468. 
589-9(»     Atlas  Shoe  Co.  r.  Bloom,  209 
Mass.  563,  95  N.  E.  952. 
589-92     Barrow   v.   S.,    121    Ga.     187, 

48  S,  E.  950;  Somers  r.  S.,  116  Ga. 
535,  48  S.  E.  779;  Miller  v.  John, 
111  III.  App.  56,  208  111.  173,  70  N. 
E.  27;  Lasher  v.  Littell,  202  111.  551, 
67  N.  E.  372;  Standard  O.  Co.  v.  Doyle, 
26  Ky.  L.  R.  544,  82  S.  W.  271;  Com. 
f.  MacKenzie,  211  Mass.  578,  98  N.  E. 
598;  Carson  v.  Hawley,  82  Minn.  204, 
84  N.  W.  746;  Meier  v.  Butcher,  197 
Mo.  68,  92,  94  S.  W.  883;  Lane  r. 
Bailey,  29  Mont.  548,  75  P.  191;  Cle- 
land  V.  Anderson,  6&  Neb.  252,  92  N.  W. 
306,  96  N.  W.  212;  Cohn  v.  Saidel,  71 
N.  H.  558,  53  A.  800;  Lockhart  r.  Min. 
Co.,  16  N.  M.  223,  117  P.  833;  Cart- 
wright  r.  Canode  (Tex.  Civ.),  138  S.  AV. 
792;  McCartv  v.  Ins.  Co.,  33  Tex.  Civ. 
122,  75  S.  W.  934;  Hughes  v.  Co.,  25 
Tex.  Civ.  212,  60  S.  W.  981;  Dubois  v. 
Roby,  84  Yt.  465,  80  A.  150. 
591-93  Mever  v.  Munro,  9  Ida. 
46,  71  P.  969;  Ilertrich  r.  Hortrich, 
114  la.  643,  87  N.  W.  6S9;  Wall  r. 
Beedy,  161  Mo.  625,  641,  61  S.  W. 
864;    Marshall    r.   Faddis,   199   Pa.   397, 

49  A.  225;  Moore  f.  Robinson  (Tex. 
Civ.).  75  S.  W.  890;  Mower  v.  Mc- 
Carty,  79  Vt.  142,  154,  64  A.  578,  7 
L.  R.  A.  (N.  S.)  418. 

Tendency  of  evidence  to  establish  con- 

."liirncv    is   enougli.      ITarrell    r.    S.,    121 

(ia.  007,  49  S.  E.  703. 

592-94     Lent  v.  Shear,  100  N.  Y.  462, 

471.   55   N.   E.   2. 

592-95     Seitz    v.    Starks,     136     Mich. 

90,    98    N.   W.    852;    P.   r.    Van    Tassel, 

156    N.   Y.   561,   51    N.    E.    274;    Voisin 


V.  Ins.  Co.,  60  App.  Div.  139,  70  N. 
Y.  S.  147;  Perry  r.  S.,  44  Tex.  Civ. 
55,   98   S.   W.   411. 

Made  in  absence  of  co-conspirator  not 
competent.  rounecti<-iit  Mut.  L.  Ins. 
Co.  V.  Hillmon,  107  Fed.  834,  46  C.  C. 
A.  668. 

592-96  Porter  v.  P.,  31  Colo.  308, 
74  P.  879;  Richards  v.  C,  24  Ky.  L. 
R.  14,  67  S.  W.  818;  Cleland  v.  Ander- 
son, 66  Neb.  252,  92  N.  W.  306,  96 
N.  W.  212;  C.  V.  Snyder,  40  Pa.  Super. 
485;  Barton  V.  S.,  49  Tex.  Cr.  121,  90 
S.  W.  877. 

Undelivered  letter. — A  letter  contain- 
ing self-charging  admissions  is  comi)e- 
tent,  though  not  communicated  to  any 
of  the  writer's  co-conspirators,  to 
point  to  writer  as  one  party  to  the 
conspiracy  and  her  relations  to  persons 
to  whom  letter  addressed.  Chadwick 
v.  U.  S.,  141  Fed.  225,  240,  72  C.  C. 
A.  343. 

Letter  by  unidentified  author.  —  If 
there  is  no  cjuestion  concerning  the 
genuineness  of  letter  written  by  a  con- 
spirator it  may  be  received,  though 
authorship  not  established  further  than 
to  show  it  was  written  by  one  of  two 
conspirators.  Ramsev  v.  Flowers,  72 
Ark.  310,  80  S.  W.  147. 
593-97  P.  V.  Stokes,  5  Cal.  App.  205, 
89  P.  997;  Barrow  r.  S.,  121  Ga.  187, 
48  S.  E.  950;  Cohn  r.  Saidel,  71  N.  H. 
558,  53  A.  800;  Marshall  v.  Faddis,  199 
Pa.  397,  49  A.  225. 
Same  nxle  applies  in  case  of  other 
crimes. — S.  v.  Kosnor,  72  Kan.  87,  82 
P.  720;  S.  r.  Davis,  48  Kan.  1,  28  P. 
1092. 

593-1  Connecticut  :Mut.  L.  Ins.  Co. 
r.  Hillmon,  107  Fe.l.  834,  46  C.  C.  A. 
668;  Suttles  r.  Sewell,  117  Ga.  214,  43 
S.  E.  486;  P.  v.  McQuade,  110  N.  Y. 
284,  307,  18  N.  E.  156,  1  L.  R.  A.  273; 
Lederer  v.  Adler,  46  Misc.  564,  92  N. 
Y.  S.   827. 

The  facts  that  some  of  tho  statements 
wore  made  beforo  formation  of  con- 
s]nrafy  and  by  some  of  the  conspira- 
tors, does  not  render  proof  of  them  in- 
admissible for  all  purposes — as  to  show 
motive.  Rnmsev  r.  Flowers,  72  Ark. 
310.  SO  S.  W.   147. 

594-3  Abingdon  Mills  r.  Grogan,  167 
Ala.  140,  52  S.  596;  Lefler  r.  Fox,  92 
N.  Y.  S.  227;  P.  r.  McQuade,  110  N.  Y. 
2S4.  307,  18  N.  E.  156,  1  L.  R.  A. 
273;  Cranfill  r.  Havden,  97  lex.  544,  80 
S.  W.  009. 
Statement  of  purpose. — In   what  man- 
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ner  lan  it  l>o  saiil  to  liavo  advancoil 
or  to  have  tontk'tl  to  advance  tlio  do- 
sign,  if  any,  of  tho  accused  i>aitics  of 
carrying  the  girls  away,  and  inducing 
thcni  to  lead  lives  of  jirostitution  and 
tho  like?  An  admission  or  confession 
of  what  is  pro|iosed  to  bo  done  is  not 
to  be  misconstrued  into  or  confused 
■with  docdarations  in  aid  or  promotion 
of  the  design  talked  about.  The  state- 
ment of  Black  was  of  what  he  and 
J'earson  and  ilefendant  were  going  to 
do;  i.  c,  going  to  Chicago  and  allow 
tho  girls  to  support  them  by  jirostitu- 
tion. This  was  a  clear  ailmissiou  of 
the  connection  with  tho  alleged  con- 
spiracy, but  as  such  did  not  in  any 
•way  tend  to  further  the  same,  and  for 
this  reason  was  not  admissible  against 
the  defendant,  who  was  not  shown  to 
have  been  pvcseut.  See  State  v.  Gil- 
more,  151  la.  CIS,  132  X.  W.  53,  35  L. 
E.  A.  (N".  S.)  10S4;  S.  r.  Poder,  154  la. 
686,  135  N.  W.  421. 

594-5  Infants  can  neither  make  nor 
autliorize  another  to  make,  admissions. 
Knights  Temjilars  r.  Cravton,  2(t9  111. 
550.  70  N.  E.  1066,  110  111.  App.  648. 
595-6  Text  sustained  (Louisville,  etc. 
K.  Co.  r.  Berry,  9  Ind.  App.  63,  35  N, 
E.  oGo,  36  X.  E.  646,  appr.  s.  c.  2  Ind. 
App.  427,  2S  N.  E.  714);  opposing  view 
taken.  Stein  r.  E.  Co.,  10  Phila.  (Pa.) 
440. 

595-7  Hart  v.  Miller,  29  Ind.  App. 
222.  ()4  N.  E.  230. 

595-8  Admissions  of  one  alleged  to 
be  incapable  of  managing  ]noperty  and 
who  is  a  party  to  a  jirocoeding  for  ap- 
pointment of  a  guardian,  provable  on 
question  of  sanitv.  Conway  v.  Mur- 
phv.  135  la.  171,  112  N.  W.  764. 
595-11  See  S.  v.  Cobb,  164  N.  C. 
41^,    7f)    S.    E.    419. 

Statements  obtained  by  coercion,  threat 
or  promise  are  subject  to  objection. 
Hardy  r.  U.  S.,  186  U.  S.  224.  Admis- 
sions which  do  not  per  se  show  guilt, 
though  when  connected  with  other  evi- 
dence tend  to  prove  it,  are  competent 
without  i>reliminary  proof  they  were 
voluntarily  made.  P.  i".  Stokes,  5  Cal. 
App.  205,  89  P.  997.  Admissions  by 
a  person  under  arrest  may  bo  proved, 
at  least  if  he  was  cautioned  they 
might  be  used  against  him.  C.  V.  De- 
vanev,  182  Mass.  33,  64  X.  E.  402;  S. 
r.  Conly,  130  X.  .('.  683,  41  S.  E.  534. 
In  some  states  such  caution  must  bo 
given.  S.  r.  Parker,  132  X.  C.  1014, 
43  S.  E.  830.    Fact  father  of  prosecu- 


trix made  threats  against  accused  does 
not  necessarily  roipuro  exclusion  of 
latter 's  admissions.  P.  v.  Eich,  133 
Mi.li.  11,  94  X.  W.  375. 
Admissions  not  incompetent  because 
aubsociuontly  conditional  jiromiscs  of 
leniency  are  made.  Koj)ublic  v.  Ilang 
Choong,  10  Haw.  !M. 
Testimony  showing  admissions  were 
voluntarily  mado  need  not  bo  in  lan- 
guage of  statute  if  substance  of  con- 
ilition  is  testified  to.  S.  v.  N^ewton, 
29  Wash.  373,  381,  70  P.  31;  S.  v.  Car- 
].enter,  32  Wash.  254,  73  P.  373. 
Presumed  on  appeal  trial  court  ascer- 
tained admission  freely  and  voluntari- 
ly made.  Whatley  r.'S.,  144  Ala.  68, 
75,   ?,9   S.   1014. 

Burden  of  proving  admissions  not  vol- 
untarily made  is  ui>oii  admitter.  (Ireeu 
r.  S.,  124  Ca.  3):^,  52  S.  E.  431. 
While  intoxicated. — Admissions  mado 
to  an  oflicer  by  a  person  he  caused  to 
become  intoxicated  are  incomj)etent. 
McXutt  V.  S.,  68  Neb.  207,  94  X.  W. 
143. 

596-17  Bishop  i\  Treasurer,  37  Colo. 
378,  86  P.  1021;  Peckham  v.  P.,  32 
Colo.  140,  75  P.  422;  P.  v.  E.  Co., 
244  HI.  166,  91  N.  E.  48;  City  Club  r. 
:McGeer,  198  N.  Y.  160,  91  N.  E.  539; 
Barnes  r.  Brown,  1  Tenn.  Ch.  App.  726, 
744.  See  Vol.  1,  p.  435,  and  supple- 
mentary matter  thereto,  supra. 
Admission  as  to  time  a  constitutional 
amendment  took  cU'ect  not  regarded. 
Denver  V.  Countv,  33  Colo.  1,  77  P. 
S58. 

Allegation  of  ownership  is  not  a  mere 
conclusion  of  law.  Louisville  &  N.  E. 
Co.  r.  Scomp,  30  Ky.  L.  E.  487,  98  S. 
W.  1024. 

596-18  N.  Y.  L.  Ins.  Co.  r.  Eankin, 
162  Fed.  103,  89  C.  C.  A.  103;  Collins 
r.  U.  S.,  35  Ct.  CI.  (U.  S.)  122;  Stin- 
Hon  r.  S.,  3  Ala.  App.  74,  57  S.  509; 
Zimmerman  Mfg.  Co.  v.  Dunn,  163  Ala. 
272,  .50  S.  906;  St.  Louis,  etc.  E.  Co. 
r.  C.  G.  Co.,  161  Ala.  332,  50  S.  81; 
Waldrip  v.  Grisham  (Ark.),  164  S.  W. 
1133;  Donley  r.  Bailey,  48  Colo.  373, 
no  P.  65;  Denver,  etc.  E.  Co.  r.  Brenna- 
man,  45  Colo.  264,  100  P.  414;  Beattio 
r.  Mc:\rullen,  82  Conn.  484,  74  A.  767; 
Hudson  r.  Williams,  6  Penne.  (Del.) 
550,  72  A.  985;  Dance  r.  Mize,  134  Ga. 
646,  68  S.  E.  434;  Jenkins  v.  Co.,  7  Ga. 
App.  484,  67  S.  E.  124;  Kellv  r.  Strouse, 
116  Ga.  872,  900,  43  S.  E.  280;  Wall  v. 
Moulton,  125  Ga.  121,  53  S.  E.  591; 
Moore  v.  Vickers,  126  Ga.  42,  54  S.  B. 
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814;  Kroetch  v.  Co.,  9  Ida.  277,  74  P. 
868;  Mahau  v.  Schroeder,  236  111.  392, 
86  N.  E.  97;  O'Meara  v.  Coal  Co.,  154 
111.  App.  321;  American  Ins.  Co.  v. 
Walston,  111  111.  App.  133;  Keely  v. 
City,  49  Ind.  App.  390,  97  N.  E.  uGS; 
Habich  v.  Bldg.  Co.,  177  Ind,  193,  97 
N.  E.  539;  Welker  v.  Ajtpleman,  44  Ind. 
App.  699,  90  N.  E.  35;  Halstead  v. 
Coen,  31  Ind.  App.  302,  67  N.  E.  957; 
Natchez  D.  Co.  i\  Seed  House  (la.), 
146  N.  W.  865;  Kurtz  v.  Ins.  Co.,  156 
la.  376,  135  N.  \V.  1075;  Eudd  f. 
Dewey,  121  la.  454,  96  N.  W.  937; 
Myers  v.  Goggerty,  10  Kan.  App.  190, 
63  P.  296;  Hurst  v.  Williams,  31  Ky. 
L.  E.  658,  102  S.  W.  1176;  Illinois 
C.  E.  Co.  V.  Colly,  27  Ky.  L.  R.  730, 
86  S.  W.  536;  Shaw  v.  E.  Co.,  108  Me. 
568,  82  A.  1005;  Finn  v.  Co.,  101  Me. 
279,  64  A.  490;  Biggs  v.  Langhammer, 
103  Md.  94,  102,  63  A.  198;  Lee  i\  his. 
Co.,  206  Mass.  440,  92  N.  E.  709;  Gre- 
bonstein  v.  Co.,  205  Mass.  431,  91  N.  E. 
411;  Higgins  v.  Shepard,  182  Mass. 
364,  65  N.  E.  805;  Hutchinson  r.  Nay, 
183  Mass.  355,  67  N.  E.  601;  Crane  i: 
Eoss,  168  Mich.  623,  135  N.  W.  83;  Ger- 
main i:  Dist.,  158  Mich.  214,  122  N.  W. 
524,  123  N.  W.  798;  Mussclman  Co.  r. 
easier,  138  Mich.  24,  100  N.  W.  997; 
Love  V.  Scott  (Mo.),  166  S.  W.  859; 
Newberry  v.  Co.  (Mo.),  163  S.  W.  570; 
Ohio  V.  Mere.  Co.  (Mo.),  163  S.  W. 
551;  Bauer  r.  Imp.  Co.,  148  Mo.  A]>p. 
652,  129  S.  W.  59;  Sterrett  r.  R.  Co., 
225  Mo.  99,  123  S.  W.  877;  Baldauf  v. 
Peyton,  135  Mo.  App.  492,  116  S.  W. 
27;  Cullen  v.  Ins.  Co.,  126  Mo.  A]>p. 
412,  104  S.  W.  117;  Lenahan  v.  Casey, 
46  Mont.  367,  128  P.  601;  Theobald  v. 
Shepard,  75  N".  H.  52,  71  A.  20;  Union 
Bk.  V.  Deshel,  123  N.  Y.  S.  585; 
Schwartzman  v.  Cohen,  51  Misc.  635, 
101  N.  Y.  S.  236;  Roos  v.  Decker,  34 
Mise.  168,  68  N.  Y.  S.  790;  O'Brien 
f.  R.  Co.,  55  Misc.  22S,  105  N.  Y.  S. 
238;  Vautier  v.  Co.,  231  Pa.  8,  79  A. 
814;  Green  v.  Bauer,  15  Pa.  Super.  372; 
Field  v.  Schuster,  26  Pa.  Su])er.  82; 
Manila  v.  del  Rosario,  5  Phil,  Isl.  227; 
Buseh  r.  R.  Co.,  29  S.  D.  44,  135  N.  W. 
757;  Slaydon  &  Co.  v.  Palmo  (Tex. 
Civ.),  151  S.  W.  649;  Gulf,  etc.  R.  Co. 
V.  Bagby  (Tex.  Civ.),  127  S.  W,  254; 
San  Antonio  r.  Stevens  (Tex.  Civ.),  126 
S.  W.  666;  Wall  r.  Melton  (Tex.  Civ.), 
94  S.  W.  35S;  McKnight  r.  Co.  (Tex. 
Civ.),  99  S.  W.  198;  Houston  r.  Stew- 
art (Tox.  Civ.),  90  S.  W.  49;  Flores- 
ville  Mfg.  Co.  V.  R.  Co.,  55  Tex.  Civ. 


78,  118  S.  W.  194;  Watson  v.  Boswell, 
25  Tex.  Civ.  379,  61  S.  W.  407;  San 
Antonio  &  A,  P,  R.  Co.  v.  Stone  (Tex. 
Civ.),  60  S.  W.  461;  Security  Mut.  L. 
Ins.  Co,  V.  Calvert,  101  Tex.  128,  105 
S,  W.  320;  McKinney  v.  Carson,  35 
Utah  ISO,  99  P.  660;  Nat.  Bk.  v. 
Gougar,  ol  Wash.  204,  98  P.  607;  Wade 
r.  McDougle,  59  W.  Va.  113,  52  S.  E, 
1026. 

Contingent  offer. — Admissions  made  in 
eouteiiiplation  of  effort  to  compromiso 
in  a  contingency  which  might  or  might 
not  arise  are  provable,  Upson  v.  Camp- 
bell (Tex.  Civ.),  99  S.  W.  1129.  But 
in  cases  of  tort  an  ofiTer  to  purchase 
peace,  made  either  with  intent  to  pre- 
vent a  possible  controversy  or  to  end 
one,  cannot  be  used  as  an  admission, 
Finn  v.  Co.,  101  Me.  279,  64  A.  490. 
The  rule  applies  as  well  to  claim  of 
plaintiff  as  to  defense  of  defendant. 
Biggs  V.  Langhammer,  103  Md,  94,  102, 
63    A,    198. 

Disputed  and  unquestioned  claims. 
"There  is  a  distinction  between  an 
offer  or  projiosition  to  compromise  a 
doubtful  or  disi)uted  claim,  and  an 
ofl'cr  to  settle  ujjou  certain  terms  a 
claim  that  is  unquestioned.  An  ad- 
mission made  in  an  oft'er  of  this  lat- 
ter character  will  be  admissible,  when 
one  made  in  an  offer  of  the  former 
character  will  not."  Teasley  v.  Brad- 
ley, 110  Ga.  497,  35  S.  E.  782;  Kelly 
V.  Strouse,  116  Ga.  872,  900,  43  S.  E. 
280. 

Admissions  to  arbitrator  may  b« 
proved.  Sullivan  r.  Sullivan,  2!l  Kv,  L, 
R.  23!),  92  S.  W.  OOO. 
Parol  testimony  showing  purpose  to 
compromise. — Writer  of  letter  which 
definitely  stated  amount  of  damage 
done  his  property  may  testify  it  waa 
written  to  secure  a  compromise  and 
was  not  intended  to  be  an  accurate 
statement  of  his  claim.  Castner  v.  R. 
Co.,  120  la.  581,  102  N.  W.  499.  "A 
party  cannot  render  an  admission  in- 
competent by  testifying  he  intended  it 
to  bring  about  a  compromise,  unless 
there  was  in  fact  an  honest  contro- 
versy between  the  parties  and  a  treaty, 
pending  or  proposed,  to  settle  it  with- 
out resort  to  litigation."  Steeg  V. 
Walls,  4  Ind.  App.  18,  30  N.  E.  312; 
St.  Louis  S.  R.  Co.  r.  Smith,  33  Tex. 
Civ.  520.  77  S.  W.  28. 
Belief  of  party. — If  a  party  believes 
he  has  a  good  cause  of  action,  though 
litigation   may  show    he    has    not,    his 
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ofTor  of  loiiipromiso  is  not  provaMo; 
anil  it  is  immaterial  reasons  pivon  for 
his  belief  are  not  valid.  Hi{,';;s  r. 
Langhammer,  lti3  M-l.  IM.  102,  G3  A. 
108. 

Offer  to  contribute  money  to  send 
prosecutrix  away  or  take  her  to  a 
physician  for  an  unlawful  purpose  is 
an  aiiniissioii.  Kolib  r.  Hewitt,  oi' 
Neb.  217,  r.S  N.  W.  SS;  Gatzemever  r. 
Peterson,  fiS  Neb.  S32,  94  N.  W.  It?  J. 
A  proposition  to  settle  tna«le  by  one 
of  tlu'  parties  does  not  refer  to  a  coin- 
promise,  but  to  a  detormi nation  of  the 
farts  in  dispute  liy  those  who  had  a 
direet  part  in  the  tran.sjietion.  Collins 
1-.  M.Guire,  7(5  App.  Div.  443,  78  N. 
Y.  S.  r,27. 

A  conference  for  the  ]iurposc  of  fix- 
ing u|ion  the  sum  due  one  of  the 
jiarties  is  not  in  tho  nature  of  a  com- 
promise. Hunter  V.  Helslev,  i»S  Mo. 
App.  tilii,  73  S.  W.  719. 
Oflfer  to  pay. — Tho  fact  a  person  of- 
fers after  suit  brou<,'ht,  to  pay  a  claim 
without  costs  does  not,  of  itself,  show 
a  compromise.  Draper  r.  Horton,  22 
R.  I.  .'92.  4^  A.  94."). 
Offer  to  retract  libel  is  not  within  rule 
forbiddin;:  I«roof  of  offers  to  compro- 
mise. Dalziel  r.  Co.,  52  Misc.  207,  102 
X.  Y.   S.   909. 

In  condemnation  proceedings  by  a  rail- 
road company  rij.'lit  of  landowner  to 
sue  for  dama;xes  accrues  when  road  lo- 
cated. Until  that  time  all  negotia- 
tions looking  toward  acquiring  jiroj)- 
erty  are  solely  u]>on  basis  of  ]iurchaso 
antl  sale.  Kaufman  r.  R.  Co.,  210  Pa. 
440,  60  A.  2.  Contra.  Indianapolis  N. 
T.  Co.  r.  Dunn,  37  Ind.  App.  24S,  76 
N.    K.  2";!t. 

Statement  to  third  party. — Tt  may  bo 
shown  <lefen<lant  stated  to  a  third  party 
be  had  offered  a  sum  of  money  to 
plaintiff.  Story  r.  Nidiffer,  140' Cal. 
549,  SO  P.  692."  It  cannot  bo  shown  as 
an  independent  fact  defendant  told  a 
third  i>er3on  a  compromise  ha<l  been 
agreed  on,  and  he  had  decided  to  re- 
pudiate it.  Wall  r.  Moulton,  12.')  Oa. 
121,  .13   S.   K.   -fU. 

It  may  be  shown  who  made  offer  of 
settlement  for  purpose  of  determining 
■who  w.is  a  party  to  a  contract  for  ex- 
change of  property  to  which  offer  re- 
lated. Watson  r.  Reed,  129  Ala.  3SS, 
29    S.    ^?,7. 

A  proposition  to  compromise  does  not 
operate  retractively  to  affect  previous 
admissions  (McIJridc  r.  R.  Co.,  125  Ga. 


r)]ri,  7)1  .S.  K.  67  0,  though  made  in 
compromising  a  suit  disposed  of  before 
jiending  attion  brought  and  concern- 
ing a  dilTerent  snli.ject  matter.  Mc- 
Crum  r.  McCrum,  3(i  Ind.  App.  630, 
70  \.  K.  41.1. 
5J)8-10     S.   r.  b'u.ker,  S6  S.  C.  66,  68 

s.  !•:.  i:^;!. 

59!)-20  Hilburn  r.  Ins.  Co.,  140  -Mo. 
A|.|..  :!.").■),  124  S.  W.  63;  Paris  r.  Wad- 
dell,  139  Mo.  App.  2S8,  123  S.  W.  79. 
Mere  settlement  to  avoid  suit  is  not 
enough.  'i'e.\;is  \-  N.  (».  K.  Co.  c.  Assur. 
(  ().  (Tex.  Civ.),  i:;7  S.  \V.  4(tl. 
Offer  not  made  "without  prejudice," 
will  not  bo  regarded  as  made  to  buy 
jieace  unless  facts  ]>lainly  show  it  was 
made  as  a  concession  or  sacrifice  in 
behalf  of  peace.  Chesapeake  &  O.  H. 
Co.  r.  Stock,  104  Va.  97,  .11  S.  K.  161. 
If  liability  admitted  offer  to  i^ay  is 
not  otTer  to  buy  peace,  but  admission 
that  ofl'ered  sum  was  due.  Blake  v. 
Austin,  33  Tex.  Civ.  112,  75  S.  W. 
.171.  See  Donley  r.  Bailey,  48  Colo. 
373,  110  P.  65,  where  the  evidence 
was  held  to  show  an  admission  of  abso- 
lute liability. 

Intention  controls. — Roe  Colburn  v. 
(iroton,  66  X.  H.  Ml,  28  A.  9.1,  22 
L.  R.  A.  763;  Finn  v.  Co.,  101  Me. 
279,  64  A.  490.  Preliminary  question 
of  intention  is  for  court  unless  only 
inference  from  testimony  shows  in- 
tention in  offering  compromise  was  not 
to  buv  peace.  Finn  r.  Co.,  supra. 
599-21  Donlev  r.  Bailev,  48  Colo. 
?,:?,,  no  p.  65;  Love  r.  Scott  (Mo.), 
lC.(i  S.  W.  8.59. 

599-22  In  re  Broon  Lumb.  Co.,  181 
Fed.  909;  Hughes  r.  Daniel  (Ala.),  65 
S.  518;  Matthews  r.  Farrell,  140  Ala, 
298,  37  S.  325;  Baker  r.  Ilavnes,  146 
Ala.  520,  40  S.  968;  Miller  r.  Kinsel, 
20  Colo.  App.  346,  78  P.  1075;  Hu<l- 
son  r.  Williams,  0  Penno,  (Del.)  550, 
72  A.  985;  Austin  r.  Long,  5  Ga.  App. 
551,  63  S.  E.  640;  Teasley  r.  Bradley, 
120  Ga.  373,  47  S.  E.  925;  Domm  r. 
Ilollenbeck,  142  111.  App.  439;  Froel 
r.  Hark  en,  155  Ta.  146,  135  N.  W.  648; 
Konnell  r.  Bover,  144  la.  303,  122  N. 
W.  941;  List  r.  List,  26  Kv.  L.  R.  691, 
82  S.  W.  446;  Leader  Realtv  Co.  r. 
Markhani,  163  Mo.  App.  314,  143  S.  W. 
1104;  Quinn  r.  White,  26  Xev.  42,  62 
P.  991;  Rabinowitz  r.  Silverman,  223 
Pa.  139,  72  A.  378;  Allen  &  Co.  r.  Bur- 
nett, 92  S.  P.  95,  75  S.  E.  368;  Tenhet 
r.  R.  Co.,  82  S.  C.  465,  64  S.  E.  232; 
Busch  r.  R.  Co.,  29  S.  D.  44,  135  N.  W. 
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757;  St.  Louis,  etc.  E.  Co.  v.  Thomas 
(Tex.  Civ.),  167  S.  W.  784;  McKinney 
v.  Carson,  35  Utah  ISO,  99  P.  660. 
Contra  if  admission  made  in  same  con- 
versation as  offer.  Davis  v.  Co.  (Ky.), 
IL'7   S.   W.  479. 

BeBolution  of  board  of  directors.  Mon- 
tartia,  etc.  Min.  Co.  r.  Duulap,  196  Fed. 
612,  116  C.  C.  A.  286. 
"The  preliminary  question  always  is, 
not  merely  wlietlier  an  admission  of  tlic 
fact  was  made  during  a  settlement  or 
negotiation,  but  whether  a  stat«^ment 
or  act  was  intended  to  be  an  admis- 
sion. It  is  a  question,  not  of  time  or 
circumstance,  but  of  intention."  Col- 
burn  r.  Groton,  66  N.  H.  151,  28  A. 
95,  22  L.  E.  A.  763. 
A  proposition  to  settle  "our  affair" 
and  statement  party  addressed  "should 
l)e  paid,"  does  not  admit  any  facts. 
Eudd  V.  Dewev,  121  la.  454,  96  N.  W. 
973. 

The  only  kind  of  admission  made  dur- 
ing an  attempt  at  compromise  which 
can  be  proved  is  where  there  was  a 
distinct,  unqualified  admission  of  an 
independent  fact,  made,  not  as  a  part 
of  an  attempted  adjustment,  but  be- 
cause it  was  a  fact.  Eoome  v.  Robin- 
son, 99  App.  Div.  143,  90  N.  Y.  S. 
1055;  White  V.  S.  S.  Co.,  102  N.  Y. 
CCl,  6  N.  E.  289. 

Testimony  as  to  compromise. — It  is  not 
I'Oiiipotcnt  for  a  witness  to  testify 
whether  or  not  a  negotiation  was  in 
the  nature  of  a  compromise.  St.  Louis, 
etc.  E.  Co.   V.  Co.,  198  Mo.  698,  715,  96 

s.  w.  inn. 

A  fact  admitted  in  confidence  or  with- 
out nre.judico  is  not  provable.  Baker 
r.  llaynes,  146  Ala.  520,  40  S.  968; 
Alniiiiowicz  r.  P.,  117  111.  Aj'p.  415. 
Admissions  made  before  arbitrators 
are  admissible  and  may  be  proved  by 
arbitrator.  Meyer  v.  Frenkil,  116  Md. 
411,    82    A.    208. 

600-25  Oliver  v.  McDowell,  TOO  111. 
App.  45;  Ft.  Worth,  etc.  R.  Co.  r.  Lock, 
30  Tex.  Civ.  426,  70  S.  W.  456;  Singer 
Mfg.  Co.  V.  Brvant,  105  Va.  403,  54  S. 
E.  320. 

Proof  of  confidential  relation  must  be 
clear. — Turner   r.  Turner,   123   Ca.  5,  50 

s.  K.  noo. 

Report  made  by  officer  of  corporation 
in  the  course  of  his  duty,  before  action 
brought  or  threatened,  though  after- 
wards communicated  to  its  attorney,  is 
not  a   privileged  communication.     Vir- 


ginia-C.  C.  Co.  f.  Knight,  106  Va.  674, 
50  S.   K.   725. 

6(H-27     See  Dimon  v.  Keerv,  54  App. 
Div.   318,  66  N.  Y.  S.   817. 
6<»2-3()     See    P.    v.    Giro,    197    X.    Y. 
152,   90   N,   E.   432. 

6(>3-34  Empire  Ranch,  etc.  Co.  v. 
Irwin  (Colo.  App.),  128  P.  867.  See 
Williams  f.  Walden,  124  Ga.  913,  53 
S.   E.   564. 

603-35  Bines  i:  S.,  118  Ga.  320,  45 
S.  E.  376;  Porter  v.  S.,  173  Ind.  694, 
91  N.  E.  340;  Spears  v.  Weddington, 
146  Ky.  434,  142  S.  W.  679;  First  Xat. 
Bk.  V.  Wisdom,  23  Ky.  L,  R.  530,  63 
S.  W.  461 ;  Thayer  v.  Usher,  98  Me.  468, 
57  A.  839;  P.  v.  Williams,  159  Mich. 
518,  124  N.  W.  555;  Atherton  r.  De- 
freeze, 129  Mich.  364,  88  X.  W.  886; 
Wojtylak  v.  Co.,  188  Mo.  260,  87  S.  W. 
506;  Schreyer  v.  Bk.,  74  App.  Div.  478, 
77  N.  Y.  S.  494;  Winn  r.  Winn.,  23 
Tex.  Civ.  617,  57  S.  W.  80;  Interna- 
tional etc.  Co.  V.  Goswick,  98  Tex.  477, 
S5  S.  W.  785. 

604-38  Admissions  made  upon  prior 
trial  of  same  case  may  be  ])roved.  Ster- 
ling r.  DeLaune,  47  Tex.  Civ.  470,  105 
S.    W.    1169. 

604-39  Interpreter  cho"sen  by  the 
I)arties  is  their  joint  agent,  and  his 
statements  of  what  they  said  in  each 
other's  presence  are  their  statements, 
and  may  be  proved  by  any  person  who 
heard  them;  interpreter  need  not  be  a 
witness.  Kelly  v.  Assn.,  2  Cal.  App. 
4()(),  84  P.  321. 

Not  hearsay. — Terrapin  v.  Barker,  26 
Okla.  93,  109  P.  931. 
604-41  Godair  c.  Bk.,  225  111.  572, 
SO  X.  E.  407;  Chapman  r.  C,  33  Ky. 
L.  R.  965,  112  S.  W.  567;  Beck  v. 
Freund,  117  X.  Y.  S.  193.  See  Harri- 
son G.  Co.  v.  R.  Co.,  145  Mich.  712, 
108  X.  W.  1081  (if  there  is  proof  of 
identitv) ;  Lincoln  M.  Co.  r.  Wissler, 
4  Xeb.  (Unof.)  675,  95  X.  W.  S57; 
Swing  r.  Walker,  27  Pa.  Super.  366  (if 
witness  knew  admitter's  voice). 
If  a  person  stated  in  a  telephone  di- 
rectory to  live  at  a  given  place  bear- 
ing the  same  number  as  admitter,  is 
called  for  by  the  telephone  there  and 
ailmits  identity,  it  is  j'roper  to  jirove 
admission  made.  Ilolzhauer  r-.  Sheeny, 
31  Ky.  L.  E.  123<?.  104  S.  W.  1034." 
Proof  of  by  party  hearing  one  side. 
Eees  r.  Gai-,  141  Apj..  Div.  204.  129  X. 
Y.   S.    213. 

605-42  Party's  attention  need  not 
be  called  to  time  and  place  when  and 
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whc^vo  adiTiissiou  made.  Consolyca  ''. 
Van  Dora,  1 1'O  Ai.p.  Div.  oiM),  il4  N. 
Y.   S.   61. 

605-4,'{  Sniitli  r.  AuOros,  loO  Fed. 
2.' 7,  ^0  C.  ('.  A.  II.";  .lolls  r.  Koo'ian, 
4  Peimo.  (Del.)  21,  r>5  A.  340;  S.  v. 
Campbell,  73  Kan.  (iSS,  702,  So  P.  784; 
Blown  r.  rattoison,  224  Mo.  039,  124 
S.  W.  1;  Allen  r.  Hall,  64  Neb.  2.16, 
89  X.  W.  803;  Yeager's  Est.,  18  Pa. 
Diat.  980;  Hobin  r.  Hobin,  33  R.  1. 
249,  80  A.  59.3;  S.  V.  Bringgold,  40 
Wash.  12,  82  P.  132. 
Disclosure  of  admissions  made  in  jiri- 
vato  t'oiivers^itioii  may  be  t-ompelled. 
Kx  j)artc  Parker,  74  is,  C.  466,  .55  iS. 
E.    122. 

605-44  Eobinson  r.  Green,  148  Ala. 
431,  13  S.  797;  Miller  v.  P.,  216  111. 
30i',  74  N.  E.  743;  Frick  r.  Kabaker, 
116  la.  494,  90  N.  W.  498;  S.  v.  Thomp- 
son, 116  La.  829,  41  S.  107;  Lange  r. 
Klatt,  135  Mich.  262,  97  N.  W.  708; 
Reiser  v.  Portere,  106  Mich.  102,  63 
X.  W.  1041;  Profile  &  F.  H.  Co.  r. 
Bickford,  72  N.  H.  73,  54  A.  699; 
Egyptian  F.  C.  Co.  v.  Comisky,  40  Misc. 
236,  81  X,  Y.  S.  673;  Virginia-C.  Co.  r. 
Kirveu,  130  X^.  C.  161,  41  S.  E.  1;  S. 
r.  Glover,  21  S.  D.  465,  113  N.  W.  625. 
Immaterial  adraitter  might  be  called 
as  witiu'sa  (Stewart  r.  Doak,  58  W. 
Va.  172,  52  S.  E.  95);  or  that  admis- 
sion made  in  presence  of  adverse  party. 
A'incent  r.  Sopor,  113  Til.  Apj..  463." 
Best  evidence  rule  does  not  apply. 
Purinton  r.  Purinton,  lul  Me.  25U,  63 
A.   92.5. 

Compliance  with  statute. — If  it  is  pro- 
vided by  statute  how  iloclarations  made 
by  ac<used  may  be  i)roved,  statute 
must  be  complied  with;  if  not,  wit- 
nesses who  hoard  statement  may  tes- 
tify. S.  V.  Thompson,  116  La.  829,  41 
S.    107. 

605-45  Graves  r.  Graves,  70  Ark. 
."11.  (19  S.  W.  514;  Xorthington  r. 
Cranade,  118  Ga.  548,  45  S.  E.  447. 
606-46  Interest  does  not  disqualify 
witness  from  testifying  to  admissions 
made  in  his  jirosence  by  testator  to  an- 
other, thev  not  being  addressed  to  him. 
Roid    ;•.   Sewell,   111    Ga.   880,   36   S.   E. 

9:;:. 

60«-48  Rosenfeld  v.  Siegfried,  91 
Mo.  App.  169;  Egyptian  F.  C.  Co.  v. 
OomisKy,  40  Misc.  236,  81  X.  Y.  S.  673. 
Admissions  by  a  party  on  the  trial 
may  be  jiroved  in  a  ]>roceeding  before 
a    referee    bv    the    record.      Stcrnbach 


r.  Friedman,  75  App.  Div.  418,  78  N. 
Y.   8.   3 IS. 

Proved  by  book. — Written  admission 
may  be  proved  by  jiroducing  book 
whitdi  contains  it,  though  it  is  not  evi- 
dence for  anv  other  purpose.  Harrison 
r.  Co.,  140  Fed.  385,  401,  72  C.  C.  A. 
405. 

606-49  Edwards  r.  Massingill,  3  Ala. 
App.  406,  57  S.  400;  Roinhardt  f. 
Marks,  29  Ky.  L.  R.  388,  93  S.  W.  32; 
rnion  P.  R.  Co.  r.  Connolly,  77  Xeb. 
2.")4,  109  X.  W.  368. 

Inability  to  fix  date  only  affects 
wciglit  of  testimony.  Xorris  V.  Clark, 
29  Pa.  Super.  562.  " 
Cross-examination. — A  .  witness  who 
testifies  of  the  evidence  given  by  de- 
fendant on  a  former  trial  may  be  cross- 
examined  as  to  other  questions  and 
answers  tending  to  explain  or  qualify 
those  testified  of.  Brown  v.  S.,  119  Ga. 
572,  46  S.  E.  833;  Miller  v.  P.,  216  111. 
309,  74  X.  E.  743;  Reiser  r.  Portere, 
106  Mich.  102,  63  X.  W.  1041;  C.  f. 
House,  6  Pa.  Super.  92,  114. 
«06-5<>  Butterfield  v.  Kirtley,  114 
la.  520,  87  X.  W.  407;  Clark  v.  C,  33 
Ky.  L.  R.  974,  112  S.  W.  571;  Holz- 
hauer  f.  Sheenv,  31  Ky.  L.  R.  1238, 
104  S.  W.  1034;  Clark  v.  C,  32  Ky.  L. 
R.  63,  105  S.  W.  393.  See  supra,  604- 
41. 

606-51  Davis  v.  S.,  55  Tex.  Cr.  437, 
117   S.    \V.   138. 

If  all  that  was  testified  to  cannot  be 
given  no  evidence  respecting  it  should 
be  received.  Sallev  v.  K.  Co.,  62  S.  C. 
127,  40   S.   K.  111.  ' 

606-52  Powell  v.  McGlyn,  (1902)  2 
Ir.  Rop.  154;  Fidelity  &  C.  Co.  f.  Dor- 
oueh,  107  Fed.  389,  46  C.  C.  A.  364; 
Maddox  1-,  S.,  159  Ala.  53,  48  S.  689; 
Dennie  v.  Clark,  3  Cal.  App.  760,  87  P. 
59;  Brown  r.  S.,  119  Ga.  572,  46  S.  E. 
833;  Hawkins  v.  Chambliss,  120  Ga. 
614,  48  S.  E.  169;  Corning  r.  Doll- 
meyer,  123  111.  App.  188;  Cam])bell  r. 
Eichorat,  122  111.  App.  609;  Adams  r. 
Long,  114  111.  App.  277;  Millard  v. 
Millard,  123  id.  264;  Chicago  R.  Co. 
r.  Bundv,  210  111.  39,  71  X.  E.  28; 
Marks  r.  Hardy,  117  Ky.  663,  78  S.  W. 
864,  1105;  S.  v.  Price,  121  La.  53,  46 
S.  99  (question  and  answer);  S,  v. 
Thomj.son,  116  La.  829,  41  S.  107; 
Campbell  v.  Sech,  1.55  Mich.  S34,  119  N. 
W.  922;  Jenning  v.  Rohde,  99  Minn. 
335,  109  N.  W.  597;  Trent  r.  Co.,  141 
Mo.  App.  437,  126  S.  W.  238;  Cham- 
berlain f.  Iba,  181  X.  Y.  486,  74  X.  E. 
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481;  Eldridge  v.  Hoefer,  45  Or.  239,  77 
P.  874;  Aldous  v.  Olverson,  17  S.  D. 
190,  95  N.  W.  917;  P.  v.  Cahill,  193  N. 
Y.  232,  86  N.  E.  39;  Snyder  v.  Mystic 
Circle,  122  Tenn.  248,  122  S.  W. '9S1 ; 
Maxcy  v.  S.,  58  Tex.  Cr.  118,  124  S.  W. 
927;  Wells  v.  Hobbs,  57  Tex.  Civ.  375, 
122  S.  W.  451,  cit.  the  text;  Bartley  r. 
Comer  (Tex.  Civ.),  89  S.  W.  82;  Blais- 
dell  V.  Davis,  72  Yt.  295,  48  A.  14; 
Coruth  r.  Jones,  77  Vt.  441,  60  A.  814; 
Edwards  Mfg.  Co.  v.  Carr,  65  W.  Ya. 
673,  64  S.  E.  1030. 
Comp.  Carter  v.  S.,  59  Tex.  Cr.  73, 
127  S.  W.  215. 

Rule  applicable  to  oral  pleading. 
Eisdon  i:  Yates,  145  Cal.  210,  78  P. 
641 ;  Yeska  v.  Swendrzvnski,  133  Wis. 
475,  13  N.  W.  959.  Contra.  Root  v. 
Sturdivant,  70  la.  55,  29  N.  W.  802; 
Hauser  v.  Griffith,  102  la.  215,  71  N. 
W.    223. 

Eule     not     applicable     to     testimony. 

Earnum  v.  Y'hitnian,  187  Mass.  3S1,  73 
N.    E.    473. 

Advice  of  counsel. — Admitter  may  tes- 
tify ho  acted  under  advice  of  counsel, 
but  not  to  what  counsel  said  unless  on 
cross-examination.  Bartley  v.  Comer 
(Tex.   Civ.),   89  S.  W.  82. 

Inunaterial  admission  made  without 
consultiuji'  attornev.  Harvey  i".  R.  Co., 
221  111.  242,  77  N.  E.  569. 
Explanation  of  omission  in  letters. 
If  letters  are  inconsistent  with  testi- 
mony given  by  a  party  in  support  of 
counterclaims  he  maj"  explain  why  let- 
ters contained  no  reference  thereto. 
Hopler  r.  Hunter  Co.,  64  App.  Div.  80, 
71  N.  Y.  S.  687;  Chamberlain  v.  Iba, 
181  X.  Y.  486,  74  N.  E.  481. 
Plea  of  guilty. — Reasons  for  making 
may  be  explained.  Yeska  r.  Swend- 
rzvnski, 133  Wis.  475,  13  X.  W.  959. 
Circumstances  connected  with  signing 
paper  mav  be  shown.  Badanes  c. 
Fedor,  47  Misc.  91,  93  X.  Y.  S.  478. 
Evidence  on  former  trial. — If  a  party 
is  cross-examined  concerning  testi- 
mony given  by  him  on  a  former  trial 
ho  may,  on  redirect  examination,  give 
all  such  testimony  in  reference  to  the 
facts  about  which  he  was  cross-exam- 
ined. Illinois  S.  Co.  r.  Wierzbickv,  206 
111.  201,  68  N.  E.  1101.  Uncom'muni- 
eated  reasons  may  be  stated  in  ex- 
planation. Richardson  r.  Baker,  83  Vt. 
204,   75  A.  151. 

608-53  Maddox  r.  S.,  159  Ala.  53, 
48  S.  689;  S.  r.  Thompson,  116  La.  829, 


41  S.  107;  Seibert's  Est.,  1  Pa.  C.  C. 
229. 

Not  always  strictly  applied. — Alkon  v. 
V.  S.,  163  Fed.  SIO,  90  C.  C.  A.  116; 
Conover  v.  Neher,  38  Wash.  172,  80  P. 
2S1. 

609-54  Fidelity  &  C.  Co.  v.  Bor- 
ough, 107  Fed.  389,  46  C.  C.  A.  364; 
Brown  v.  S.,  119  Oa.  572,  46  S.  E. 
833;  Bode  v.  S.,  80  Xeb.  74,  113  X.  W. 
996. 

Exception  is  made  in  case  of  necessity. 
Fitzpatrick  v.  Tucker,  70  Kan.  338,  78 
P.  828. 

609-55  Perin  r.  U.  S.  169  Fed.  17, 
94  C.  C.  A.  385;  Coulter  v.  Assn.,  144 
111.  App.  255  (part  not  read  by  one 
party  may  be  read  by  other) ;  Lom- 
bard V.  Chaplin,  98  Me.  309,  56  A.  903; 
Hunter  v.  .lohnson,  119  Mo.  App.  487, 
94  S.  W.  311;  Modlin  v.  Ins.  Co.,  151 
ISr.  C.  35,  65  S.  E.  605  (only  admission 
need  be  read);  Aetna  Ins.  Co.  v.  East- 
man (Tex.  Civ.),  SO  S.  W.  255. 
Ambiguities  may  be  explained. — Cold- 
ren  i:  LeGore,  118  la.  212,  91  X.  W. 
1066.  Parol  evidence,  admissible  to 
explain.  Cleveland  S.  Co.  v.  Moore,  142 
111.  App.  615.  Method  of  keeping  ac- 
counts offered  as  admission  may  be 
exjdained.  Eddv  r.  Church,  64  Misc. 
7.  118  X.  Y.  S.^  795. 
610-56  Morris  v.  Jamieson,  205  111. 
87,  68  X.  E.  742;  Lombard  r.  Chaplin, 
98  Me.  309,  56  A.  903;  Lewis  Pub.  Co. 
V.  Lenz,  86  App.  Div.  451,  83  X.  Y.  S. 
841. 

Remoteness. — It  has  been  said  corre- 
spondence must  have  been  written 
within  a  reasonable  time.  Lexow  i". 
Belding,  72  App.  Div.  446,  76  X.  Y.  S. 
602. 

Writer's  lack  of  authority  may  be 
shown.  Libertv  r.  Haines,  101  ^le.  402, 
64   A.   665. 

610-57  Fidelitv  &  C.  Co:  v.  Dorough, 
107  Fed.  389,  46  C.  C.  A.  364;  Moore 
r.  Crosthwait,  135  Ala.  272,  33  S.  28; 
Manlev  v.  McKenzie,  128  Ga.  347,  57 
S.  E.  705;  Seymour  r.  Co.,  103  111.  App. 
625;  Second  Borrowers  r.  Cochrane,  103 
111.  Ai)p.  29;  Pritchett  r.  Sheridan,  29 
Ind.  App.  81,  63  X.  E.  865;  Bullard  v. 
Bullard,  112  Ta.  423,  84  X.  W.  513; 
White  r.  Collins,  90  Minn.  165,  95  X. 
W.  765;  Dunafon  r.  Barber,  3  Xeb. 
(Unof.)  613,  92  X.  W.  198;  Young  f. 
Kinnev,  79  Xeb.  421,  112  X.  W.  558; 
McBlain  r.  Edgar,  65  X.  .L  L.  634,  48 
A.  600;  Gossler  r.  Wood,  120  X.  C.  69, 
27    S.    E.    33;    Contreras    v.    Co.    (Tex. 
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Civ.),    83    S.    W.    870;    Sterling    f.    Do 

Lauiie,    47    Tex.    Civ,    470,    lUu    S.    W. 

11G9. 

Eecord    of    case    in    which    admissions 

made   in   pleadings   must   be   produced. 

Colborn   r.    Fiv,    u;;    lud.    App.    4i>j,   oo 

N.   E.    621. 

61<>-6<»     Brosius  r.  Ziiu'  Co.,  149  Mo. 

Ai'i>.    1^1,    loO    S.    W.    134;    Ludl)org    r. 

liar-luH)rn,  73   Wash.  476,  131    P.  116."); 

Maxwell    r.    Wellington,    138    Wis.   607, 

120  X.  w.  r.o.j. 

Verbal  admissions  aro  weakest  kind  of 
cviilonce,  os|'eiialIy  when  exact  lan- 
guage cannot  be  given.  Des  Alleniands 
L.  Co.  r.  Co..  117  La.  1,  41  S.  332. 
Aduiis<«ious  of  young  children  should 
bo  reieived  with  more  caution  than 
those  of  an  adult,  and  are  to  be 
•weighed  with  reference  to  their  agea 
and  understaiiilings.  Chicago  I\.  Co.  c. 
Tuohy.  liXl  111.  410.  430,  63  N.  E.  9!»7. 
General  oral  admissions  not  sullicient 
to  overcoiMO  legal  ]>resumiition.  Dono- 
van r.  Driscoll,  116  la.  339,  90  N.  W. 
60.  Contra,  Lewis  v.  England,  14  Wyo. 
12^.   «i2   P.  869. 

611-61  Rogers  l*.  Burt,  157  Ala.  91, 
47  S.  226;  Ladd  f.  Co.,  147  Ala.  173, 
40  S.  610;  Copper  R.  M.  Co.  v.  Mc- 
Clellan,  2  Alaska  134,  1.13;  P.  V.  Hill, 
1  Cal.  App.  414,  82  P.  39S;  P.  r.  War.l- 
rip,  141  Cal.  229,  74  P.  744;  Freeman 
r.  Peterson,  45  Colo.  102,  100  P.  600; 
McBrido  r.  R.  Co.,  12.1  Ga.  5\r^,  54  S. 
E.  674;  Burk  r.  Hill,  119  Ga.  3S,  45  S. 
E.  732;  Burnett  r.  P.,  204  111.  208,  226, 
68  N.  E.  50.1;  Litolflf  r.  R.  &  L.  Co.,  124 
La.  278,  50  S.  105;  Ferguson  r.  Robin- 
son (Mo.),  167  S.  W.  447;  Wilson  v. 
Terrv,  70  N.  J.  Eq.  231,  62  A.  310; 
Ryan  v.  Ilalligan,  136  App.  Div.  65, 
120  N.  Y.  S.  646  (decedent's  admis- 
sions); In  re  Shuman's  Est.,  45  Pa. 
Super.  587;  Earp  t".  Edgington,  107 
Tenn.  23,  39,  64  S.  W.  40;  Denny  V. 
Holden,  55  Wash.  22,  103  P.  1109. 
It  is  presumed  admissions  are  true. 
Shepcr-l   r.  Co.,  1S9  Mo.  3G2,  373,  87  S. 

\y.  ]oo7. 

Are  unreliable  at  best.  Des  Allemands 
L.  Co.  r.  Co.,  117  La.  1,  41  S.  332. 
Weakest  kind  of  testimony  if  made 
casuallv  to  disinterested  jiersons.  Haven 
r.  Markstrum,  07  Wis.  493,  30  N.  W. 
720;  Emerv  r.  S.,  101  Wis.  627.  78  N. 
W.  145;  Grotian  r.  Rice,  124  Wis.  253, 
102  N.  W.  551. 

Not  to  be  taken  as  conclusively  true 
though      made      in      giving      testimony. 


Houston  ;-.  R.  Co.,  118  Mo.  App.  401, 
.Vl    S.    W.    500. 

By  deceased  persons. — Special  caution 
shouli]  he  used  as  to  weight  given  oral 
aiimissioiis  by  deceased  jiersons.  Rus- 
sell r.  .^harp,  192  Mo.  270,  290,  91  S. 
W.  131;  Reed  V.  iSlorgan,  100  Mo.  Ai>p. 
713,  73  S.  W.  381;  Kinney  v.  Murrav, 
170  Mo.  674,  706,  71  S.  W.  197;  Rosen- 
wald  f.  Middlobrook,  188  Mo.  58,  94,  SO 
S.  W.  200;  Wilson  v.  Terry,  70  N.  J. 
Eq.  231,  62  A.  310;  Robcrgo  v.  Bon- 
ner, 91  App.  Div.  342,  88  N.  Y.  S.  91; 
Hamlin  r.  Stevens,  177  N.  Y.  39,  69  N. 
E.  lis.  They  aro  tho  weakest  of  all 
evidence.  In  most  instances  such  tes- 
timony is  scarcely  worthy  of  consi<ler- 
ation.  Clarke  v.  Roberts,  38  Colo.  310, 
87  P.  1077,  quot.  from  Bodenheimer  r. 
Bodenhcimer,  35  La.  Ann.  1005.  In  re 
Gabissm,  122  La.  824,  48  S.  277,  to  samo 
efTect  SCO  Wilder  v.  Franklin,  10  La. 
Ann.  279;  Bringier  V.  (Gordon,  14  La. 
Ann.  274;  Portis  r.  Hill,  14  Tex.  69, 
05  Am.  Dec.  99.  They  must  be  estab- 
lished by  clear,  creditable  and  satis- 
factory evidence.  Touscy  v.  Hastings, 
194  N.  Y.  72,  86  N".  E.  831.  Not  final 
though  uncontradicted.  Powers  r. 
.lohnson,  107  Minn.  476,  120  N.  W. 
1021. 

Written  casual  admissions  insn  flic  lent 
to  sliow  jiaymont  of  an  aclvuowledged 
debt  when  payment  denied.  Anderson 
r.  Davis,  55  W.  Va.  429,  47  S.  E.  157. 
On  the  other  hand,  such  admissions, 
deliberately  made  and  signed,  are  not 
to  be  lightlv  regarded.  Castner  v.  R. 
Co.,  126  la. '581,  102  N.  W.  499.  Writ- 
ten admissions  made  before  a  contro- 
versy, as  to  meaning  and  effect  of  con- 
tract, outweigh  oral  testimony  in  con- 
tradiction of  tho  same  thereafter. 
Mooro  V.  Grayson,  132  Cal.  602,  64  P. 
1074. 

Concerning  contract  rights. — Declara- 
tions based  uj>on  assurances  and  under 
the  jiressure  of  the  convincing  argu- 
ments of  the  oi>|iosing  parties  to  a  con 
tract  will  not  weigh  much  as  against 
declarant's  manifest  intention  con 
cerning  contract  before  it  was  made, 
ninton  Ins.  Co.  r.  Zeigler,  101  111.  Apn. 
165. 

Sometimes  the  best  evidence.' — When 
gooil  faith  or  intent  of  a  I'arty  is  in 
issue,  his  acts  and  sayings  at  about 
time  of  transaction  are  generally  best 
evidence  of  tho  fact.  V.  S.  r.  Gentry, 
119  P.>d.  70,  55  C.  C.  A.  658. 
612-62     P.    V.   Darr,    3    Cal.   App.   50, 
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«4  P.  457;  TTnip  v.  Harp,  136  Cal.  421, 
(if»  P.  28;  Eserctt  v.  Hart,  20  Colo. 
App.  93,  77  P.  2.34;  Simeone  v.  Lind- 
say, 6  Penne.  (Del.)  224,  Go  A.  778; 
Burk  v.  Hill,  119  Ga.  3S,  4.5  S.  E.  732; 
Lipsey  V.  P.,  227  111,  3G4,  381,  81  N.  E*, 
348;  Equitable  Ins.  Co.  f.  AlcCrae,  156 
111.  App.  4G7;  Worth  v.  Zerwick,  97 
111.  App.  306;  Schell  v.  Weaver,  128  111. 
App.  lOG;  Sourlock  v.  Boone,  142  la. 
580,  120  N.  W.  313;  Castner  r.  E.  Co., 
126  la.  581,  102  N.  W.  49:);  Xichols  v. 
Eingler,  135  la.  181,  112  N.  W.  543; 
Succession  of  Zacharie,  119  La.  150,  43 
S.  988;  P.  V.  Rich,  133  Mich.  14,  94 
N.  W.  375;  Chambers  v.  Chambers,  227 
Mo.  262,  127  S.  W.  86;  Bode  r.  S.,  80 
Neb.  74,  113  N.  W.  996;  Oram  v.  Oram, 
77  N.  J.  Eq.  1,  75  A.  994;  In  re  Titus 
Street,  139  App.  Div.  238,  123  N.  Y.  S. 
1018;  Eoach  r.  Burgess  (Tex.  Civ.),  62 
S.  W.  803;  Dudley  v.  Nisvvander,  65  W. 
Ya.  461,  64  S.  E.  745;  Scheer  v.  Ulrieh, 
133  Wis.  311,  113  X.  W.  661. 
Exclamatory  admissions  made  by  per- 
sons suddenly  injured  ought  to  be  i>re- 
sumed  free  from  pretense;  though  de- 
ductions from  facts  admitted  may  be 
incorrect.  Chicago,  etc.  E.  Co.  r.  Clark- 
fion,  147  Fed.  397,  77  C.  C.  A.  575. 
May  be  sufficient. — Eule  that  admis- 
oions  are  not  sufficient  to  convict  with- 
out proof  of  corpus  delicti,  not  aiiplii;- 
able  to  civil  cases.  Worth  v.  Zerwick, 
97    111.    App.    306. 

In  prosecution  for  bigamy  defendant's 
admissions  may  establish  first  mar- 
riage. McSein\\  S,,  120  Ga.  175,  47 
S.  E.  544. 

612-63  Turner  v.  Turner,  123  Ga.  .5, 
50  S.  E.  969;  Murphv  v.  S.,  122  Ga. 
149,  50  S.  E.  48;  McBride  r.  E.  Co., 
125  Ga.  515,  54  S.  E.  674;  Burk  r.  Hill, 
119  Ga.  38,  45  S.  E.  732;  Dudley  r.  E. 
Co.,  167  Mo.  App.  647,  150  S.  W.  737; 
S.  V.  Eraser,  161  Mo.  App.  333,  143  S. 
W.  545;  Linderman  r.  Carmin,  142  Mo 
App.  519,  127  S.  W.  124;  Schmidt  V. 
Co.  (N.  J.),  90  A.  1017;  Earp  f.  Edger- 
ton,  107  Tenn.  23,  39,  64  S.  W.  40; 
Edwards  Mfg.  Co.  r.  Carr,  65  W.  Ya. 
673,  64  S.  E.  1030;  Bruger  V.  Ins.  Co., 
129  Wis.  281,  109  N.  W.  95.  See  Scur- 
lock  V.  Boone,  142  la.  580,  120  N.  W. 
313. 

612-64  Joslyn  r.  Co.,  177  Fed.  863, 
101  C.  C.  A.  77;  Boswell  r.  Thompson, 
160  Ala.  306,  49  S.  73;  Dennie  r.  Clark, 
3  Cal.  App.  760,  87  P.  .59;  Traders  Ins. 
Co.  r.  Mann,  118  Ga.  3S1.  45  S.  E. 
426;   Severns   V.  Broflfey,   155  111.   App. 
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10;  Patterson  v.  Houston,  92  111.  App. 
624;  Bruner  r.  Co.,  133  Kv.  41,  117 
S.  W.  373;  Morehead  v.  Bk"^.,  130  Kv. 
414,  113  S.  W.  501;  Murphy  r.  EoneV, 
26  Ky.  L.  R.  634,  82  S.  W.  396;  Cole- 
man r.  Jones,  131  La.  803,  60  S.  243; 
C.  r.  Devaney,  182  Mass.  33,  64  N.  E. 
402;  Campbell  v.  Sech,  1.55  Mich.  631, 
119  N.  W.  922;  P.  v.  Rich,  133  Mi.-h. 
14,  94  X.  W.  375;  Hesston  St.  Bk.  v. 
Luthy,  155  Mo.  App.  363,  137  S.  W. 
66;  Houston  v.  R.  Co.,  118  Mo.  App. 
464,  94  S.  W.  560;  Sheperd  v.  Co.,  189 
Mo.  362,  87  S.  W.  1007;  Bond  r.  R.  Co., 
110  Mo.  App.  131,  84  S.  W.  124;  Hoff- 
man v.  Condon,  134  App.  Div.  205,  118 
X.  Y.  S.  899;  Lewis  v.  Du  Bois,  126 
App.  Div.  514,  110  X.  Y.  S.  337;  Mil- 
ler V.  Hill,  64  Misc.  199,  118  X.  Y.  S. 
63;  Eckstein  v.  Schleimer,  62  Misc.  63.5, 
116  X.  Y.  S.  7;  S.  v.  Shorter,  85  S.  C. 
170,  67  S.  E.  131;  Pecos,  etc.  R.  Co.  V. 
Lovelady,  35  Tex.  Civ.  659,  80  S.  W. 
867;  Boyor  v.  R.  Co.,  97  Tex.  107,  76 
S.  W.  441;  Whealton  r.  Doughty,  112 
Va.  649,  72  S.  E.  112;  Dudley  v.  Xis- 
wander,  65  W.  Va.  461,  64  s!  E.  745; 
Hamilton  v.  Diefenderfer  (Wyo.),  133 
P.  1081  (quot.  1  Encyclop.-edia  of  Evi- 
dence 612). 

Admissions  are  merely  evidence  against 
the  maker  and  his  privies.  In  re 
Thompson,  197  Fed.  681. 
Statement  of  plaintiff  immediately  af- 
ter accident  he  was  careless  and  alone 
to  blame,  was  not  conclusive  proof  of 
contributory  negligence,  but  was  open 
to  neutralization  by  showing  that,  on 
reflection  and  consideration,  he  had 
come  to  think  otherwise.  LaFlam  v. 
Co.,  74  Yt.  125,  52  A.  526. 
613-65  Morgan  r.  F.  S.,  169  Fed. 
242,  94  C.  C.  A.  518;  Owsley  v.  Owslev, 
25  Ky.  L.  R.  1186,  77  S.  W.  397;  Mer- 
rill V.  Leisenring,  166  Mich.  219,  131 
X.  W.  53S;  Downs  v.  Co.,  175  Mo.  App. 
3S2,  162  S.  W.  331. 

613-66  Coleman  v.  Jones,  131  La. 
S03.  60  S.  243. 

613-67  Coleman  v.  .Tones,  131  La. 
803,  60  S.  243;  Stephenson  r.  Austin, 
217  Mo.  355,  116  S.  W.  1090;  Coolidge 
r.  Taylor,  85  Yt.  39,  80  A.  1038. 
613-68  Coolev  r.  Abbev,  111  Ga.  439, 
443,  36  S.  E.  786;  Murphv  r.  P.,  129 
111.  App.  533;  Gulf  Refining  Co.  v. 
Hart,  130  La.  51,  57  S.  581;  McKee 
r.  Bernheim,  130  App.  Div.  421,  114 
X.  Y.  S.  1080;  Herbert  r.  Wagg.  27 
Okla.  674,  117  P.  209;  Holbrook  r.  .F. 
J.  Quinlan,  84  Yt.  411,  80  A.  339.  Contra 
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if  based  on  conclusion  of  law.  Co- 
oi>orative  B.  Bk.  v.  Hawkins,  30  H.  I. 
171,  73  A.  017,  and  as  to  atlniission 
concerning  manner  in  wliich  j>laintilV 
allef,'ed  ho  was  injured.  ^h-Orath  r. 
R.  Co.,  12S  App.  Div.  03,  112  X.  Y.  S. 
-171.  Prejudicial  etl'ect  not  {jiven  ad- 
mission bevond  scope  of  ]an<rua<;;e  used. 
Saal  V.  Fortner,  124  La.  112,  -10  S. 
997. 

Abandoned  pleadings  not  within  nile. 
Ha  It  low  r.  Iv.  To..  213  ill.  3:!2,  00  .\. 
E.  721  (bill  in  equitv) ;  Overton  r. 
White,  117  Mo.  App.  57V),  607,  93  S.  W. 
303;  Barden  r.  Ilornthal,  l.jl  X.  C.  S, 
05  S.  E.  513;  Oran<;e  Co.  V.  ^fcllhennv, 
33  Tex.  Civ.  502,  77  S.  W.  42S;  Miller 
V.  Drou-rht  (Tex.  Civ.).  1()2  S.  W.  145; 
S.  V.  Bringgold,  40  Wash.  12,  S2  P. 
132. 

614-69  Yallev  P.  Co.  r.  Wise,  93 
Ark.  1,  123  S.  W.  708;  Nicholson  r. 
Snvder,  97  Md.  415,  55  A.  4S4;  Goerke 
Co!  r.  Diskon  (X.  J.  Eq.),  75  A.  7S0 
(not  entitled  to  much  weight  if  con- 
tract not  before  attorney  when  oflfered 
pleading  drawn);  Dahlstrom  r.  Cem- 
undor,  133  App.  Div.  09,  117  N.  Y.  S. 
570;  Cahill  r.  Torrev,  121  N.  Y.  S.  50S; 
McLemore  v.  R.  Co.,  Ill  Tenn.  639, 
004,  00  S.  W.  338;  Harris  r.  Co.,  114 
Tenn.  328,  340,  85  S.  W.  807;  Yeska 
r.  Swendrzvnski,  133  Wis.  475,  113  N. 
W.   050. 

614-70  Payment  into  court,  conclu- 
sive pro  tanto.  IlcUer  T.  Katz,  62 
irisc.  206,  114  X.  Y.  S.  800. 
614-72  Hoover  r.  Hubbard,  202  X. 
Y.  2^0,  05  X.  E.  702. 
One  who  has  made  solemn  admissions 
under  oath  will  not  be  peiiiiitt(>(l  to 
deny  them  ■without  first  showing  they 
were  maile  inconsiderately  or  without 
full  knowledge  of  the  facts.  Chilton 
r.  Scruggs,  5  Lea  (Tenn.)  308.  If  in- 
considerately made  or  without  such 
knowledge,  partv  should  not  be  bound. 
Blanks  v.  Klein,  53  Fed.  436,  3  C.  C. 
A.  585;  Hamilton  r.  Zimmerman,  5 
Snoed    (Tenn.)    39. 

614-73  Laivson  r.  Cooper,  174  Mo. 
211,   73   S.  W".  472. 

Evidence  of  admissions  by  conduct  is 
competent  though  induced  by  false  rep- 
resentations. C.  V.  Hartford,  193  Mass. 
404,   79   X.   E.   784. 

614-74  Xicholson  v.  Snyder,  97  Md. 
415.    55    A.    484. 

Tlie  burden  of  proof  is  on  defendant, 
satisfactorily  to  pro^•e  each  constituent 
fact    involved    in    the   cstoiipel.      Koyle 


Mining  Co.  r.  Casualty  Co.,  101  Mo. 
A])]..  ]fir,,  112  S.  W.  138. 
615-77  Connecticut  Mut.  Ins.  Co.  r. 
Hillinon,  107  Fed.  834,  40  C.  C.  A.  008; 
Patterson  r.  Houston,  92  111.  A]i]i.  024; 
Lusk  r.  Throop,  1S9  111.  127,  135,  59 
X''.  E.  529;  Bambergo  r.  Su])remo  Tribe, 
150  Mo.  App.  102,  139  S.  W.  235;  St. 
Louis  Ci.  A.  Co.  f.  Baptiste,  135  Mo. 
Aj.p.  503,  116  S.  W.  43S;  Xorris  r.  Lee, 
130  Ap|).  Div.  685,  121  N.  Y.  S.  512; 
Oas  V.  Roa,  7  Phil.  Isl.  20;  Quigley  v. 
(!ulf,  etc.  R.  Co.  (Tex.  Civ.),  142  S.  W. 
033;  Mitchell  v.  R.  Co.  (Tex.  Qv.), 
130  S.  W.  735;  Bardslev  v.  Truax,  04 
Wash.  400,  110  P.  1075. 
Conclusive  on  assignee  who  stated  he 
hail  property  of  assignor.  In  re  Pool, 
8  ^fisc.  2^l',  28  X.  Y.  S.  707. 
May  overcome  admitter's  testimony. 
Cciieral  Tire  v.  R.  Co.,  115  X.  V.  S. 
171. 

615-79  Louisville  &  X^.  R.  Co.  r. 
O'Xaii  (Ky.).  HI)  S.  W.  1102. 
Oral  admissions  do  not  affect  title  to 
land.  Pleasanton  r.  Simmons,  2  Penne. 
(Del.)  477,  47  A.  697. 
615-80  Ausmus  r.  P.,  47  Colo.  167, 
1(»7  P.  204;  Phoenix  Ins.  Co.  r.  Gray, 
113  Oa.  424,  38  S.  E.  902;  Stewart  v. 
(Reason,  23  Pa.  Super.  325;  C.  r.  Hay- 
low,  17  Pa.  Super.  541;  Connor  v. 
T^■alde  Nat.  Bk.  (Tex.  Civ.),  156  S. 
W.     1002. 

Ambiguous  admissions  are  for  jury. 
Allred  i\  S.,  120  da.  537,  55  S.  E. 
178. 


ADULTERATION. 

Manner  of,  616-1;  Comparison  of  ar- 
ticles, 617-3;  Label,  617-3;  Burden  of 
proof,  618-7;  Judicial  noUce,  020-11; 
Sale  for  analysis,  622-15;  Character  not 
-iiirnlnd,    622-15. 

Definition. — 1   Standard  Proc.  582. 
Manner  of  Prosecution. — See  1   Stand- 
ai;d   Pnnc.   582. 

Jurisdiction. — See  1  Standard  Proc. 
."'<2. 

Indictment  or  Complaint. — See  1  Staxd- 
AKi)    Plate.  5.S2-5SS. 

Injunction  to  I'revent  prosecution.  Sec 
1  Standakd  Puor.  500. 
616-1  Certificate  is  evidence.  St. 
Louis  r.  Co.,  lOO  Mo.  507,  89  S.  W.  627; 
P.  V.  Woodbeck,  55  A]>p.  Div.  277,  67 
N.  Y.  S.  38.  Contra  in  injunction  pro- 
ceedings. P.  V.  S(diint7,ius,  01  ^lisc. 
I  in,  113  X.  Y.  S.  313. 
Manner  of.'— Proof  need  not  be  made 
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of  particular  mantipr  in  which  analysis 
conductcil.  Testiiiioiiy  of  chemist  who 
made  it  ho  was  a]>i)ointe(l  for  that  pur- 
pose is  prima  facie  evidence.  Vande- 
fjrift  i\  Meihle,  66  X.  J.  L.  92,  49  A. 
]fi. 

Correctness  of  analysis. — State  must 
show  sample  analyztMl  had  not  been 
tampered  with  or  ha<l  not  deteriorated 
because  not  properlv  sealed.  C.  v. 
Lockhardt,  144  Mass.  132,  10  N.  E. 
511. 

Substantial  compliance  with  statute 
concerning  mctliod  of  taking  sanijile  is 
sufficient.  P.  v.  Tsitsera,  138  App. 
Div.  446,  122  N.  Y.  S.  915. 
617-2  St.  Louis  r.  Co.,  190  Mo.  507, 
89  S.  W.  627.  Contra.  King  r.  Mahoney 
(1909),  Irish  490,  dist.  Buckler's  Case 
(1896),  1  Q.  B.  83. 

617-3  Vermont  V.  U.  S.,  174  Fed. 
792,  98  C.  C.  A.  500  (circumstantial 
evidence);  P.  r.  Bailey,  136  App.  Div. 
130,  120  N.  Y.  S.  618;  S.  i:  Ehinger, 
67  O.  St.  51,  65  N.  E.  148. 
Proof  of  purity  of  articles  offered  as 
samples  ncecl  not  necessarily  be  made 
by  chemical  analysis.  A  witness  com- 
petent to  do  so  may  testify  thereof 
after  apidj'ing  other  tests.  C.  v.  Mel- 
let,  27  Pa.  Super.  41. 
Label  ou  compound  offeied  for  sale  as 
a  jiure  production  is  evidence  on  ques- 
tion as  to  whether  it  was  offered  as 
such.  P.  V.  Berghoff,  112  App.  Div. 
772,  99  N.  Y.  S.  201. 
618-4  St.  Louis  r.  Co.,  190  Mo.  507, 
89  S.  W.  627;  St.  Louis  v.  Liessing,  190 
Mo.  464,  89  S.  W.  611. 
618-7  Burden  of  proof  upon  plaintiff 
in  action  to  recover  price  of  milk  may 
be  met  without  proving  analysis  of  it, 
as  by  evidence  of  nature  of  his  herd 
of  cattle,  manner  of  feeding  thorn,  that 
no  foreign  substance  was  ailded  to 
milk,  and  it  was  of  good  quality  and 
unskimmed.  Cojieland  v.  Co.,  189  Mass. 
34  2,  75   N.  E.  704. 

619-8  Groff  v.  S.,  171  Tnd.  547,  85 
N.  E.  769;  S.  v.  Rogers,  95  Me.  94,  49 
A.  564;  C.  r.  Wheeler,  205  Mass.  384, 
91  N.  E.  415;  Meshbesher  r.  Co.,  107 
Minn.  104,  119  N.  W.  428;  P.  V.  Tsit- 
sera, 138  App.  Div.  446,  122  N.  Y.  S. 
915;  P.  r.  Friedman,  138  App.  Div.  29, 
122  N.  Y.  S.  500;  P.  r.  Greenberg,  134 
App.  Div.  599,  119  N.  Y.  S.  325;  P.  v. 
Bosch,  129  App.  Div.  660,  114  N.  Y.  S. 
65. 

It  is  presumed,  where  skimmed  milk 
v/as   oliered    for   sale   as   milk,   it   was 


offered  as  pure  milk.  P.  v.  Abramson, 
]?.7  A])p.  Div.  549,  122  X.  Y.  S.  115. 
Under  federal  pure  food  law  govern- 
ment must  show  labels  were  false  and 
misleading.  U.  S.  v.  Catsup,  166  Fed. 
773. 

Resemblance  of  imitation  and  genuine 
article. — statutes  ])rohibiting  manufac- 
ture of  article  made  in  imitation  of 
another  contemplate  designed  and  in- 
tentional imitation.  S.  V.  P.  Co.,  105 
Minn.  359,  117  N.  W.  606;  Ammon  r. 
Xcwton,  50  N.  J.  L.  543,  14  A.  610; 
P.  V.  Meyer,  44  App.  Div.  1,  60  X.  Y. 
S.  415;  Meyer  v.  S.,  134  Wis.  156,  114 
X.  W.  501.  Contra,  S.  v.  P.  Co.,  124 
La.  323,  100  X.  W.  59.  Proof  that  oleo- 
margarine sold  as  butter  contained  col- 
oring matter  justifies  inference  it  was 
colored  to  imitate  butter.  P.  V.  Teele, 
131  App.  Div.  87,  115  X.  Y.  S.  212. 
The  intent  to  make  oleomargarine  of 
a  shade  or  tint  of  yellow  by  the  selec- 
tion of  ingredients  is  no  evidence  of 
an  intent  to  deceive  either  purchaser  or 
consumer.  S.  V.  Hanson,  118  Minn.  85, 
136  X.  W.  412. 

619-9  U.  S.  V.  Mill  Co.,  232  U.  S, 
399,  34  Sup.  Ct.  337;  P.  v.  Steers,  113 
X.  Y,  S.  486;  P.  V.  Schintzius,  61  Misc. 
410,  113  X\  Y.  S.  313.  See  P.  r.  Bailey, 
136  App.  Div.  130,  120  -X.  Y.  S.  61S; 
P.  v.  Terwilliger,  59  Misc.  617,  110  X. 
Y.   S.   1034. 

620-11  Judicial  notice  cannot  be 
taken  of  fact  that  milk  containing  less 
than  a  stated  per  cent  of  butter  fat  is 
universallv  conceded  to  be  wholesome. 
St.  Louis "r.  Co.,  190  Mo.  507,  89  S.  W. 
627. 

A  sale  or  offering  for  sale  is  shown  by 
delivery  of  atlulterated  milk  and  tak- 
ing receipt  for  it.  P.  v.  Co.,  122  X.  Y. 
S.   294. 

Defendant's  admission  is  sufficient  evi- 
dence of  sale.  P.  r.  Tsitsera,  138  A])p. 
Div.  446,  122  X.  Y.  S.  915. 
Only  presumptions  of  fact  against  de- 
fondant  are  those  arising  from  statuto. 
P.  V.  Terwilliger,  59  :Misc.  617,  110  N. 
Y.  S.  1034. 

620-12  See  U.  S.  r.  Molassep.  i7t 
Fed.  325.  98  C.  C.  A.  197. 
Defendant  may  show  he  did  not  sell 
the  arti<de  and  that  person  who  mad'" 
sale  was  not  his  agent  or  emjtloye  an  I 
did  not  account  to  him  therefor.  Dior 
sing  r.  S.,  9  O.  C.  C.  (X.  S.)  214.  And 
that  sale  was  made  by  clerk  contraiv 
to    instructions.      Williams    v.   S.,    4   O. 
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C.  C.  (N.  S.)  103.  Contra.  GrofY  v.  S., 
171  lu.l.  "17,  s.'  N.  K.  7(l!i. 
One  charged  with  selling  oleomargarine 
colored  to  resemble  butter  may  sliow 
cotton  s>«i'(l  oil  is,  comiiuMtially,  a  coii- 
stitui'iit  of  oU'omar;,'ariiu>;  and  siu-li  it's- 
tiinony  may  l)o  ri'buttt><l  by  proof  siu-h 
oil  iloos  not  noii'ssarily  givo  that  ar- 
tirlo  the  color  of  butter.  C.  v.  Mcllet, 
27    Pa.   Sui.er.   41. 

Sale  in  violation  of  law  by  one  de- 
fontlant,  witliout  ai'inoval  of  or  iiiiowl- 
edge  by,  the  othor  will  not  sustain  con- 
viction of  both.  Declaration  of  one  ho 
was  working  for  other,  inadmissible. 
Goll  r.  U.  S.,  1()G  Fed.  410,  02  C"  V.  A. 
171. 

Admission  of  previons  sale  not  evi- 
dence of  later  one.  Cioll  f.  U.  JS.,  lOG 
Fed.  419,  02  C.  C.  A.  171. 
621-13  S.  r.  Rogers,  9.>  Me.  94,  49 
A.  .■)(i4;  C.  r.  Farren.  0  Allen  (Mass.) 
480;  Board  r.  Vandruens,  77  N.  .1.  L. 
443,  72  A.  r:.");  Vandegrift  r.  Meihle, 
0(1  X.  .T.  L.  92,  10  A.  1(). 
Not  material  to  show  pure  milk  fre- 
quently falls  below  statutory  standard. 
S.  r.  Campbell,  til  N.  11.  4n2,  Yi  A.  ."s"., 
10    Am.   .St.   419. 

622-15  P.  r.  Tsitsera,  13S  App.  Div. 
44(i,  122  X.  Y.  S.  01.5. 
Sale  for  analysis. — Defense  that  article 
was  sold  in  order  it  might  be  analyzed 
must  be  sustained  by  proof  of  refusal  to 
sell  it  in  course  of  tra<le,  or  it  was  sold 
nntler  comj>ulsion,  real  or  supposed,  iu 
pursuance  of  a  demand  for  such  pur- 
pose. Lansing  r.  S.,  73  Neb.  124,  102 
X.    \V.    2.- I. 

Character  not  involved. — If  violation 
of  the  law  has  been  habitual  defend- 
ant'.s  character  is  inimatorial.  C.  v. 
Kolb,    13    Pa.   Super.   347. 


ADULTERY. 

License  to  marry,  G2.')-4;  Statutory  proof 
of  marriapc  not  rxrlusivr,  (]2'>C);  Pre- 
sumption of  authority  to  perform  cere- 
mony, fi2.5-C;  ff'cif/ht  of  evidence  oris- 
infi  from  proof  of  opportunity,  629-26; 
Acta  of  intimacy;  rcmotencKS,  629-26; 
Anterior  mu<cnutlurt,  629-2^;  Time  of 
conreption,  630-32;  Time  and  place, 
631  3 ». 

The   offense   defined   and    its   status   in 
■\aiio\is    jieriods   explained    in    1    StaxD- 
AKD   Proc.   .'93  "9.1. 
Manner  of  prosecution  and  various  mat- 


ters oonnocted  therewith.     1   Stand.xrd 

I'nor.  .".9(>  .")99. 

Indictment     and     Information. — See     1 

SlANDAlCl)     PKOC.     .")!»!»  (■)]  1. 

Pleas. —  I    Stankauu   I'uoc.  612. 
Manner    of    Trial. — 1    Standard    Proc. 
(U2  fill. 

62-1-1  Cartier  v.  U.  S.,  148  Fed.  S04, 
78  C.  0.  A.  494;  Tison  v.  S.,  12.5  Ga. 
7,  r)3  S.  E.  809;  Zackery  v.  S.,  6  Ga. 
Ajip.  104,  64  S.  K.  281;  S.  V.  Chafin, 
80  Kan.  6.j3,  103  P.  143;  C.  f.  Nick, 
29  Pa.  C.  C.  8;  lirown  r.  S.  (Tex.  (>.), 
154  S.  W.  r)67;  Dixon  V.  S.,  50  Tex. 
Cr.  38.5,  97  S.  \V.  692;  S.  r.  CJreene,  38 
Utah  389,  115  P.  ISl.  Contra  under  fed- 
eral .statute.  U.  S.  r.  Cook,  15  N.  iM. 
124,  103  P.  305,  though  it  was  alleged 
defendant  was  married. 
Under  statute  making  both  parties 
guilty,  on  proof  that  one  was  married, 
the  state  need  not  jirovo  marriage  of 
defendant.  (Joodwin-r.  S.  (Tex.  Cv.), 
l."s  .s.   \V.   271. 

Testimony  that  a  person  claimed  to  be 
married  has  no  probative  value.  Tison 
/•.  S.,  12.")  Ga.  7,  53  S.  E.  809. 
Marriage  of  woman  with  whom  offense 
committed  must  lie  pioNcd  by  state; 
if  witness  who  testified  she  was  his 
wife  is  shown  to  have  been  married 
previously  to  another  state  must  show 
his  competency  to  contract  a  second 
marriage.  Accused  may  show  first  wife 
alive  when  second  marriage  contracted. 
Purdv  r.  R.,  86  Xeb.  638,  126  X.  W.  90. 
625-2  Zackery  r.  S.,  6  Ga.  App.  104, 
64  S.  E.  281  (mere  reputation  insufli- 
cient);  Holm  V.  Holm  (Utah),  139  P. 
037. 

625-3     See   Craft   r.   S.,   13   Ga.   Aj.p. 
77(;,   78   S.   E.   776. 

"The  fact  of  the  marriage  may  be  at 
least  prima  facie  shown  by  either  of 
the  following  methods:  Hy  proof  of 
general  repute  in  family  (Civ.  Code 
1010,  §5764);  by  i>roof  of  general  reiui- 
tation  in  the  community  (Drawily  r. 
Hesters,  130  Ga.  161  (1)',  60  S.  E. '451, 
15  L.  R.  A.  (N.  S.)  190;  Clark  v.  Cas- 
sidy,  62  Ga.  407;  Wood  r.  State,  62  Ga. 
406);  by  proof  of  the  fact  that  the 
man  or  the  woman,  as  the  ca.sc  may  be, 
lives  together  with  a  person  of  the 
oj>posite  sex  as  his  or  her  spouse,  with 
general  recognition  in  the  community 
of  their  being  married  to  each  other. 
Hark  r.  Cassidy,  supra."  Miller  r. 
S..  9  Ga.  App.  *^27.  72  S.  K.  27't.  per 
Powell.  J. 
In    South    Carolina    m.-uriage    may    be 
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provod  by  general  reputation  and  dec- 
larations of  parties.  S.  V.  Still,  68  S.  C. 
37,   4fi   S.   E.   524. 

Holding  themselves  out  as  married  may 
be  showu  to  sujiitlcim-iit  other  evidence 
that  parties  were  husband  and  wife. 
S.  r.  Nelson,  39  Wash.  221,  81  P.  721. 
Understanding  of  witness  that  defend- 
ant had  been  married  may  be  testified 
to.  Coons  v.  S.,  49  Tex.'  Cr.  256,  91 
S.   W.   1085. 

Defendant's  paramour  may   testify  as 
to  his  marriage  l>e(au3e  of  having  met 
his  wife.     Reynolds  v.  U.  S.,  7  Ind.  Ty. 
51,  103  S.  W.  762. 
625-4     Republic    r.    Waii^a,    10    Haw. 

44  2. 

Proof  of  identity  of  parties  need  not 
be  yery  strong.  Republic  v.  Waipa,  10 
Haw.  442. 

License  to  marry  need  not  be  shown, 
and  if  license  is  put  in  evidence  it  need 
not  be  shown  it  was  issued  by  author- 
ity. Republic  r.  AVaipa,  10  Haw.  442. 
Variation  in  name. — It  may  be  shown 
name  of  one  of  the  parties  is  not  name 
used  m  certificate.  S.  v.  Thompson,  31 
Utah  228,  87  P.  709. 
625-6  Republic  r.  Kuhia,  10  Haw. 
440;  Lyman  v.  P.,  198  111.  544,  64  N.  E. 
974,   98   111.   App.   386;    S.   c.   Eggleston, 

45  Or.  346,  77  P.  738;  S.  v.  Thompson, 
31    Utah   228,   S7   P.   700. 

Testimony  of  one  who  witnessed  a  mar- 
riage need  not  be  su]>plemented  by 
proof  that  minister  ordained  or  author- 
ized, where  parties  lived  together  many 
years  and  raised  a  family.  Lyman  r. 
P.,    198   111.    544,   64    N.    E.   974*,   98    111. 

Apji.  S'^n. 

It  is  presumed  person  who  performed 
ceremony  was  authorized  to  ilo  so.  Re- 
public r.  Kunia,  10  Haw.  440. 
Statute  providing  for  proof  of  marriage 
by  recorded  certificate  does  not  oxcdude 
other  methods  of  proof.  S.  V.  Nelson, 
39  Wash.  221,  81  P.  721. 
626-7  Rejuildic  r.  Kahakauila,  10 
Haw.  2S;  Reynolds  r.  U.  S..  7  Ind.  Ty. 
51,  i03  S.  W.  762;  Russell  r.  S.,  53 
Tex.  Cr.  500,  111  S.  W.  658;  S.  r. 
Moore  (Utah),  126  P.  322;  S,  r.  Greene, 
38  Utah  389,  115  P.  181;  S.  V.  Moore, 
36  Utah  521,  105  P.  293;  S.  v.  Kimball, 
74  Vt.  223,  52  A.  430. 
Statement  made  a  year  previous  insuffi- 
cient. See  Craft  r.  S.,  13  Ga.  App.  79, 
78    S.    E.    776. 

626-l>  Extrajudicial  admission  may 
bo  proved  against  party  who  made  it 
and  is  sufficient  as  to  him,  but  not  as 


against  co-defendant.  Tv.  v.  Castro,  14 
Haw.   131. 

626-11  S.  V.  Eggleston,  45  Or.  346, 
77  P.  738;  Coons  v.  S.,  49  Tex.  Cr.  256, 
91   S.  W.  1085. 

626-13  Presumption  of  marriage 
arisinu;  from  cohabitation,  given  effect. 
U.  S.>.  Yillafuerte,  4  Phil.  Isl.  559,  4 
Phil.  Isl.  476. 

627-14  The  fact  that  consort  of  de- 
fendant testified  before  grand  jury  in 
resjionse  to  a  subpoena  is  not  proof  he 
instituted  prosecution.  S.  V.  Loftus, 
128  la.  529,  104  N.  W.  906.  It  nee<l 
not  be  shown  beyond  reasonable  doubt 
prosecution  was  instituted  by  projier 
j)erson;  whether  it  Avas  or  not  is  for 
court.  S.  c.  Harmann,  135  la.  167,  112 
N.  W.  632. 

Voluntary  institution  is  for  the  jury. 
State  v.  Leek,  152  Iowa  12,  130  N.  W. 
1062. 

627-15  S.  v.  Heflfernan,  24  S.  D.  1, 
123  N.  W.  87;  Counts  v.  S.,  49  Tex. 
Cr.  329,  94  S.  W.  220;  S.  V.  Thompson, 
31  Utah  228,  87  P.  709. 
627-16  G.  v.  Shanor,  29  Pa.  Super. 
358. 

Photograph  'competent  though  taken 
years  before  trial. — s.  r.  Hasty,  121  la. 
507,  96  N.  W.  1115. 

627-17  Contra  where  unmarried  man 
marries  woman  believed  to  be  unmar- 
ried, though  fact  otherwise.  S.  v.  Au- 
dette,  81  Vt.  400,  70  A.  833. 
627-18  Im]iotence  of  particeps  crini- 
inis.  S.  r.  Cushing,  86  Vt.  416,  85  A. 
770. 

628-21  Boice  r.  S.  (Ala.),  65  S.  83; 
Woodson  r.  S.,  62  Fla.  106,  57  S.  174; 
S.  r.  Holland,  162  Mo.  App.  687,  145  S. 
AV.   522. 

Single  act  sufficient  under  statute. 
Bond  v.  Bond's  Admr.,  150  Kv.  3s9, 
150  S.  W.   363. 

628-22  Jones  r.  S.,  156  Ala.  175,  47 
S.    100. 

statutory  offense  of  adultery  "by  liv- 
ing together"  is  cstaMislK^d  b.v  proof 
parties  have  so  lived  and  had  inter- 
course; it  need  not  be  shown  thc.v  lived 
together  as  husband  and  wife.  Shaw 
r.  S.,  49  Tex.  Cr.  379.  91  S.  W.  10S7. 
Continuous  relations.  —  If  evidence 
shows  i>arties  continuously  roomed  to- 
gether state  will  not  be  required  to 
elect  on  which  act  of  intercourse  it  will 
rel.v,  though  a  jiarticular  date  is  al- 
leged. Proof  mav  be  made  of  distinct 
acts  in  exjdanation  of  or  as  character- 
izing   their    acts    and    conduct.      S.    f. 
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Ui^rjrins,   121    la.    li»,  !•'   \.   W.   211. 
Consent    of    female    must    be    shown. 
.Nt'l.lu'W  r.  i>.,  r,  Ha.  Aj.i'.  Ml,  f)3  8.  E. 

G:28-2a  .Tones  r.  S.,  lofi  .Ma.  17.1,  47 
S.  liKi;  Hill  r.  S.,  137  Ala.  CH,  ;M  S. 
4015;  I^iorcnson  r.  Lorenson,  l.'j.j  111.  Al>i\ 
3.1;  Zinuiiorinan  r.  Ziiiunoniian,  149  111. 
App.  231,  ilo.Too  mm/.  242  111,  r).")2,  J»0 
N.  K.  15*2;  Weidonliammor  r.  S.  (I ml.), 
104  N,  E.  577;  S.  r.  Maker,  14()  la.  (;i2, 
12.1  N.  W.  fi.lJ);  Wheeler  r.  Ahl.ott,  Sit 
Neb.  4.')."),  131  X.  W.  942;  Kit.hens  r. 
S.  (Okla.),  140  P.  619;  Mitihell  r.  S. 
(Okln.),  140  P.  622;  Saxton  r.  Harber 
(Ore.),  139  P.  334;  S.  r.  LnMore,  ",3 
Or.  261,  99  P.  417;  Mabrv  r.  S.,  54 
Tex.  Cr.  449,  114  S.  W.  37S;  S.  r.  Kim- 
ball. 74  Vt.  223,  52  A.  430;  Gust  i'. 
Gust,  70  Wash.  69."),  127  P.  292;  Huff 
r.  Huff  (W.  Va.).  SO  S.  E.  846;  Mon- 
teith  r.  S.,  114  Wis.  165,  89  N.  W. 
S2S. 

Sitting  on  lap  of  co-defendant.  Palmer 
r.  S.,  1(3^  Ala.  124.  53  S.  2S3. 
Occupancy  of  same  room. — Ijoonard  c. 
LeoiKiicl.  mi  Ark.  522,  142  S.  W.  11 33. 
Pregnancy  of  the  woman  may  be  shown 
in  lorrohoration.  Clark  r.  S.,  170  Ala. 
inl.  54   S.   431. 

628-24  Palmer  r.  S.,  168  Ala.  124, 
53  S.  283;  Sims  r.  S.,  1  Ala.  Ai>p.  240, 
55  S.  1027;  Ken.lall  r.  S.  (Ind.),  105 
N.  E.  899;  S.  r.  Thompson,  133  la.  741, 
111  N.  W.  319;  S.  r.  Linfr,  91  Kan. 
647,  138  P.  582;  U.  S.  r.  Griego,  11 
N.  M.  392,  72  P.  20;  Timmann  r.  Tim- 
mann,  142  N.  Y.  S.  298;  Burroughs  r. 
Uurroughs.  160  N.  C.  515,  76  S.  E.  478; 
(Jrant  r.  Mitchell,  156  N.  C.  15,  71  S. 
E.  1087;  Saxton  r.  Barber  (Or.),  139 
P.  334;  S.  r.  Milam,  89  S.  C.  149,  71 
S.  E.  833;  Mackev  r.  S.  (Tex.  Or.),  151 
.-<.  W.  S02;  S.  V.  Grace,  86  Vt.  470,  86 
A.  162;  R.  r.  Cashing,  86  Vt.  416,  85 
A.  770;  S.  r.  Kimball,  74  Vt.  223,  52 
A.  430;  Till  r.  S.,  132  Wi.s.  242,  111  N. 
W.  1109;  Monteith  r.  S.,  114  Wis.  165. 
89  N.  W.  828;  S<>ope  of  admis.sible  evi- 
dence is  very  extended.  Coons  r.  S., 
49  Tex.  Cr.  256,  91  S.  W.  1085;  Roller 
r.  S.,  43  Tex.  Cr.  433,  66  S.  W.  777; 
S.  r.  Thompson,  31  T'tah  228,  87  P. 
709;  8.  r.  Nelson,  39  Wash.  221, 
P.    7J1. 

Evidence     held     sufficient. — Bottom 
I'.oUoiM,   143   Kv.  666,  137  S.  W.  19S. 
629-25     S.  r.'  Taylor  (la.),  141  N.  W. 
946;    S.   r.   Thompson,   133   la.   741,   111 
N.    W.    319;    S.    r.    Ling,    91    Kan.    647, 
138  P.  582;   U.  S.  v.  Griego,  11   N.   M. 
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392,  72  P.  20;  Woodv  r.  S.  (Okla.  Cr.), 
i:',{i  P.  430;  S.  r.  La  .More,  53  Or.  261, 
99  P.  417  (circumstantial);  S.  r.  Eg- 
glcston,  45  Or.  346,  77  P.  738;  S.  r. 
Grace,  86  Vt.  470,  86  A.  162;  S.  v. 
:\!oss.  73  Wash.  430.  131  P.  1132. 
Antenuptial  incontinence  not  admis- 
sil.lc.  Earl  r.  Karl,  s]  N.  .1.  Eq.  444, 
Sf")  A.  910. 

niicit  acts  of  parties  committed  when 
such  acts  constituted  no  offense,  not 
admissildo.  P.  r.  Breeding,  19  Cal. 
A  pp.  3,"!),  iLin  P.  179. 
Acts  of  intimacy,  short  of  intercourse, 
may  be  jiroved  if  recent;  but  not  if 
they  anteilate  offense  four  or  five  years. 
French  r.  S.,  47  Tex.  Cr.  571,  85  S. 
W.  4. 
629-26     Palmer    r.    S..    165    Ala.    129, 

51  S.  358;  Smith  r.  Smith,  149  III.  Aitp. 
596;  Russell  r.  S.,  53  Tex.  Cr.  500, 
111  S.  W.  658  (defendant's  horso 
hitched  in  front  of  paramour's  home). 
See   629-25. 

Weight  of  evidence  arising  from  proof 
of  opportunity. — Proof  of  oiii'ortiniity 
is  insulliciiMit  to  convict  unless  thero 
bo  proof  also  of  adulterous  mind  on 
tho  part  of  both  j>arties;  and  to  i»rovo 
this  circumstantial  evidence  is  admis- 
sible to  show  a  purjiose  or  inclination 
to  commit  the  act.  S.  r.  Eggleston,  45 
Or.  346.  77  P.  738;  S.  r.  Scott,  28  Or. 
331,  42  P.  1.  If  i>roof  of  adulterous 
dis]iosition  has  been  made  evidence  of 
opjiortunity  is  admissible,  and  from 
those  combined  factors  guilt  may 
be  reasonably  inferred.  S.  r.  Eggles- 
ton, supra;    S.   r.   Kimball,   74   Vt.   223, 

52  A.  430;  Monteith  r.  S.,  114  Wis.  165, 
89  N.  W.  828.  But  it  is  said  in  a  lato 
case:  The  crime  may  not  bo  inferred 
from  mutual  disposition  of  accused 
and  another  to  have  intercourse,  when 
cou|ded  with  no  proof  s.'ive  that  of  op- 
portunitv  to  indulge  therein.  S.  t\ 
Thompson,  133  Ta.  741,  111  N.  W.  319. 
The  case  last  cited  is  approved  in  Fill 
r.  S.,  1.52  Wis.  242,  111  N.  W.  1109. 
629-27  Palmer  r.  S.,  165  Ala.  129, 
51  S.  358  (to  weaken  testimony  defend- 
ant was  father  of  her  child);  Sutton 
r.  S.,  124  Ga.  815,  53  S.  E.  381;  Fergu- 
son r.  Ferguson,  153  Kv.  742,  156  S. 
W.  413;  S.  r.  Eggleston, "45  Or.  346,  77 
P.  738;  S.  r.  Snv.Ier,  86  Vt.  449,  85  A. 
984;  S.  r.  Nieburg,  86  Vt  392,  85  A. 
769;  Huff  r.  Huff  (W.  Va.),  80  S.  E. 
sjn. 

629-28  Hill  r.  S.,  137  Ala.  66,  34  8. 
4UG;   Ra<lford  v.  S.,  7  Ga.  App.  600,  67 
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S.  E.  707;  Republic  r.  Waipa,  10  Haw. 
442;  S.  r.  Brown  (la.),  121  N.  W.  513 
(notwithstanding  suspension  of  rela- 
tions for  one  year);  S.  v.  Hicks,  170 
Mo.  App.  183,  155  S.  W.  482;  P.  /•. 
McCov,  147  N.  Y.  S.  748;  S.  r.  Eggle- 
ston,  45  Or.  346,  77  P.  738;  C.  V.  Bark, 
2  Pa.  C.  C.  12;  Russell  r.  S.,  53  Tex. 
Cr.  500,  111  S.  W.  658;  S.  r.  Snyder,  86 
Vt.  449,  85  A.  984;  S.  r.  Potter,  52  \t. 
33;  S.  V.  Nelson,  39  Wash.  221,  81  P. 
721. 

Conflict  iu  Texas. — "The  rule  in  this 
state  was  tliat  former  acts  of  inter- 
course could  be  proved,  not  only  in 
incest  and  adultery,  but  in  rape,  in 
order  to  shed  light  on  the  offense 
charged.  Burnett  v.  S.,  32  Tex.  Cr. 
86,  22  S.  W.  47;  Funderburg  r.  S.,  23 
Tex.  App.  392,  5  S.  W.  244.  But  this 
doctrine  as  to  rape  has  been  overruled. 
Smith  r.  S.  (Tex.  Cr.),  73  S.  W.  401, 
74  S.  W.  556.  It  has  also  been  over- 
ruled as  to  incest.  Clifton  v.  S.,  46 
Tex.  Cr.  18,  79  S.  W.  824.  We  can 
see  no  distinction  as  to  incest  and  adul- 
tery. However,  these  authorities  are 
limited  as  to  other  acts  of  carnal  inter- 
course." French  r.  S.,  47  Tox.  T'r.  571, 
85  S.  W.  4. 

Anterior  misconduct. — It  is  not  ]>ro]'Pr 
to  sliow  accused  ran  away  with  other 
men  than  her  alleged  paramour  long 
before  she  was  indicted.  Quinn  v.  S., 
51  Tex.  Cr.  155,  101  S.  W.  248. 
If  state  elects  as  to  act  it  relies  on 
evidence  of  acts  within  a  year  and  a 
half  before  indictment  found  is  not 
proper.  S.  v.  Harmann,  135  Ta.  167, 
112    X.    W.    632. 

Defendant's  arrest  for  bastardy  mny 
not  be  sliown.  S.  c.  Sanderson,  83  Vt. 
351,    75    A.    961. 

630-32  Hill  r.  S.,  137  Ala.  66,  34  S. 
406;  S.  r.  Eggleston,  45  Or.  346,  77  P. 
73^. 

Evidence  of  continuous  acts  of  inter- 
couiso  witliin  statute  of  limitations 
may  be  proved  as  constituting  part  of 
the  offense.  French  r.  S.,  47  Tex.  Cr. 
571.    85    S.    W.    1. 

Acts  against  which  statute  has  run. 
P.  V.  Hendrickson,  53  Mich.  5ii5,  19  N'. 
W.  169;  U.  S.  v.  Griego,  11  N.  M.  392, 
72  P.  20. 

Conduct  after  indictment. — Where  acts 
of  intercourse  after  indictment  cannot 
be  proved  (S.  r.  llilberg,  22  T'tah  27, 
61  P.  215),  association  of  i)arties  there- 
after may  be  shown,  incduding  attend- 
ance  of   defendant   upon    his   paramour 


during  illness.  S.  i".  Snowden,  23  Utah 
318,  331,  65  P.  479.  Letters  addressed 
bv  accused  to  woman  competent.  Mon- 
teith  V.  S.,  114  Wis.  165,  89  X.  W. 
82S. 

Time  of  conception. — ^[e<lical  testi- 
mony as  to  time  female  conceived  is 
not  objectionable  as  ])roving  another 
subsequent  adulterous  act.  S.  r.  Thomp- 
son, 31  Utah  228,  87  P.  709. 
«31-34  Nobles  r.  S.,  127  Ga.  212,  56 
S.  E.  125;  S.  v.  Leek  (la.),  130  X.  W. 
1062;  Coons  r.  S.,  49  Tex.  Cr.  256,  91 
S.  W.  10S5.  See  Counts  v.  S.,  49  Tex. 
Cr.  329,  94  S.  W.  220.  Contra.  C.  r. 
Shanor,  29  Pa.  Super.  358. 
Evidence  of  general  cohabitation  char- 
aitorized  by  suspicious  circumstances 
dis|)enses  with  need  of  proof  as  to  any 
jiarticular  time  or  place  when  or  where 
act  committed.  S.  v.  Kimball,  74  Vt. 
223,  52  A.  430. 

631-36  S.  r.  Sanderson,  S3  Vt.  351, 
75  A.  901,  notwithstanding  acts  of  in- 
tercourse shown  were  too  remote  from 
(hild's  birth  if  other  opportunities  for 
intercourse  were  afforded  by  situation 
of  parties. 

632-38  It  is  competent  to  show  de- 
fendant furnished  woman  with  neces- 
saries. Hill  r.  S.,  137  Ala.  66,  34  S. 
406.  Acts  of  accused  in  connection 
with  burial  of  her  child  are  relevant. 
S.  r.  Anderson,  83  Vt.  351,  75  A.  961. 
632-39  Sims  r.  S.,  1  Ala.  App.  240, 
"y  S.  1027;  Connell  v.  S.,  9  Ga.  App. 
818,  72  S.  E.  304.  See  S.  r.  Kruse,  24 
S.  D.  174,  123  X.  W.  71. 
Salacious  photographs  in  possession  of 
.Icfciidant.  Vatcs  r.  Vates  (X.  Y.),  105 
X.   !•:.   l!i.". 

Defendant's  conduct  in  community 
generally,  not  admissible.  S.  r.  Naylor 
(Or.),    ]?,i\    P.    8S9. 

Acts  of  intimacy  subsequent  to  date 
(harged,  not  admissible.  P.  r.  Davis, 
175  Mi.h.  5!t4.  m  X.  W.  667. 
Paramour's  letters,  if  not  connected 
with  accuseil,  ina<lmi3sible.  S.  r.  Lof- 
tus.  12-^  la.  529,  104  N.  W.  906. 
633-41  Palmer  v.  S.,  165  Ala.  129, 
51  S.  358;  S.  r.  Brown  (Ta.),  124  N.  W. 
899  (corroboration  not  suflicient) ; 
Bond  r.  Bond's  Admr.,  150  Kv.  389,  150 
S.  W.  363;  Moore  r.  S.,  58  Tex.  Cr.  183, 
125  S.  W.  34;  Smith  r.  S.,  58  Tex.  Cr. 
106,  124  S.  W.  910;  .Lickson  r.  S.,  51 
Tex.  Cr.  220,  101  S.  W.  807. 
633-43  U.  S.  r.  Movers,  14  N.  M. 
522,    99    P.    336;    C.    r.    Weber,    17   Pa. 
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Dist.  400;  C.  r.  ShafTor,  27  Pa.  C.  C. 
■11.*). 

Consort's  testimony  excluded  by  stat- 
ute. S.  /•.  Liii^'.  !M  Kail.  tl»7,  13S  l\  5S2, 
Divorced  wife  of  accused  may  testify 
against  him  oxtopt  foiu'criiinp  confi- 
ilential  cummuiiications.  If  <lofcntl- 
aiifs  i>aramoiir  is  not  on  trial  or  is  not 
arriisoil  luT  luishaml  may  testify.  S.  r. 
Nelson,  39  Wash.  1221,  Si' I\  721.*  C'o;i <;•</, 
as  to  last  point.     C.  r.  Nick,  29  Pa.  C. 

c.  s. 

Husband  or  wife  competent  witness. 
I'ruett  r.  i<.,  141  Ala.  (59,  37  S.  343; 
Campbell  r.  8.,  133  Ala.  MS,  32  S.  625; 
S.  r.  Roller,  129  la.  Ill,  105  N.  W. 
391.  To  prove  marriage  of  the  other. 
C.  r.  M.CJauphan,  29  Pa.  C.  C.  3fil ; 
C.  r.  Fitz|>atrick,  18  Pa.  Super.  529. 
Contra.  I\ei>ul)lic  r.  Kahakauila,  10 
Uaw.  28. 

Rule  in  civil  action. — TJule  of  text  ap- 
I'lios  in  attion  l)y  luisband  for  aliena- 
tion of  wife's  alt'ections  an<l  oausin;^ 
her  to  oominit  adultery.  Graves  v.  Har- 
ris, 117  tia.  SI  7,  45  S.  E.  239;  Bi.shop 
i\  Bishop,  124  Ga.  293,  52  S.  E.  743. 
In  action  of  crim.  con.  husband  of 
woman  is  not  i-oinpetent  witness  to 
forge  a  sinfrle  link  in  chain  of  circum- 
staucvs  jiointing  to  her  criminal  con- 
duct. Cornelius  r.  Ilambav,  150  Pa. 
359,  24  A.  515. 

633-44  In  Oklahoma,  under  Conip. 
Laws,  1909,  S23fi(i,  either  may  testify 
ajrainst  the  other.  Heacock  v.  8.,  4 
Okla.   Cr.   GOG,   112   P.   949. 

Admissible.— Kitchens  r.  8.  (Okla.), 
140  P.  619;  Mitchell  r.  S.  (Okla.),  140 
P.  622. 

Texas. — See  Sarpent   r.  8.,  Gl    Tex.  Cr. 
34,  133  8.  W.  885. 
633-45     See  633-43. 
633-46     Jones  r.  P.,  156  Ala.  175,  47 
8.  100;  S.  V.  Hasty,  121  la.  507,  96  N. 
AV.   1115. 

Letter  written  by  accused  to  paramour 
is  competent. — Lort'n.sun  r.  Loronson, 
155  111.  App.   35. 

634-47  Admissions  of  specific  facts, 
not  themsf^lves  coiistitiitin;,'  crime,  nor 
any  ]>art  of  it,  l>ut  furnishing  liiiks  in 
chain  of  circumstantial  evidence  lead- 
inp  to  proof  thereof,  niav  be  shown  in 
any  order.  Till  v.  S.,  132  Wis.  242,  111 
N.   W.   1109. 

Conduct  of  accused  after  illness  of 
l>arai<K>ur  may  be  descriV)ed  and  opin- 
ions given    concerning  his  appearance. 


Till  r.  S.,  132  Wis.  242,  111  X.  W. 
1109. 

634- 1J>  Declarations  made  by  woman 
after  birth  of  child  not  competent  to 
show  who  its  father  is.  Palmer  r.  8., 
1G5  Ala.  129,  51  8.  358. 
634-51  Two  witnesses  and  corrobo- 
rati\e  evidence  ro(|uired  by  statute, 
lieattv  r.  Beatty,  151  Ky.  547,  152 
S.    W.   540. 

634-53  Naudain  r.  Xaudain,  1  Boyce 
(Del.)  594,  76  A,  225;  Burroughs  f.  Bur- 
rouph.s,  IGO  N.  C.  515,  76  N.  E.  478. 
Circumstances  indicating  a  married 
inan  liad  been  in  the  room  of  an  un- 
married woman,  together  with  fact  he 
had  i>aid  her  markeil  attentions,  will 
8upi>ort  a  verdict  of  piiiltv.  S.  r. 
Schaedler,  116  Ta.  4S8,  90  N.  W.  91. 
Opportunity  and  disposition  not  enough. 
S.  r.  Trachsol,  15u  la.  135,  129  N.  W. 
73G. 

634-54  Evidence  insufficient.  Kientz 
r.  Kientz,  104  Ark.  3sl,  149  8.  W.  SG. 
635-58  Insufficient  evidence.  Lonp 
r.  8..  5  Ga.  Aj.p.  17G,  G2  8.  E.  711; 
-Manuel  r.  8.,  45  Tex.  Cr.  96,  74  8.  W. 
30;  Paul  r.  8.,  49  Tex.  Cr.  20,  90  S.  W. 
171;  Tavlor  r.  S.,  48  Tex.  Cr.  216,  87 
8.   W.   l"4S. 

Habitual  intercourse  not  shown. — Bos- 
well  r.  8.,  48  Tex.  Cr.  47,  85  8.  W.  1076; 
Ciirlee  r.  8.  (Tex.  Cr.),  98  8.  W.  840. 
Family  relations. — If  state  shows  de- 
fendant left  his  home  and  resided  else- 
where, ho  may  show  his  wife  rendered 
liis  life  unsafe.  S.  r.  Roller,  129  la. 
Ill,  105  N.  W.  391. 
Propriety  of  situation. — Tf  state  alleges 
defendant  carried  his  i)aramour  to  his 
jilace  it  may  bo  shown  his  father  owned 
the  jiroporty  and  that  woman  went 
there  for  legitimate  jiurposcs.  Hill  v. 
8.,  137  Ala.  GG,  34  8.  406. 
Rules  of  church  of  which  defendant  a 
]iriest,  relating  to  cleanliness  of  hia 
liouse,  immaterial  on  prosecution  for 
adultery  with  housekeeper.  Lenert  v. 
8.  (Tex.  Cr.),  63  8.  W.  563. 
Consent  of  consort  is  not  shown  by 
ili'iay  of  so\cn  months  in  fding  com- 
].laint.  Gaii  r.  Sahagun,  2  Phil.  Isl 
425. 

639-2  Tyler  r.  Wright,  164  Mich. 
Gi)G,  130  N.  W.  205;  Dunlap  r.  Robin- 
son, 87  S.  C.  577,  70  8.  E.  313;  Wm. 
M.  Rice  Inst.  r.  Goolsbee  (Tex.  Civ.). 
134  S.  W.  397. 
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Quantum  of  proof,  642-6;  Bule  as  to 
easements,  642-6;  Shifting  of  httrden, 
643-7;  Adverse  use  of  water,  645-11; 
Administrator's  possession  that  of 
heirs,  653-2o;  Absence  of  disability,  665- 
47;  Presumption  when  vendor  in  posses- 
sion, 666-49;  Subsequent  entry  by 
grantor,  666-49;  Presumption  arising 
from  relationship,  669-56;  Presumption 
as  to  time  of  possession,  669-56;  Color 
of  title  as  affecting  tveight  of  evidence, 
672-60;  BuJe  where  title  void  in  part, 
672-60;  Admissions  after  title  acquired, 
682-78;  Opinion  evidence,  684-83;  Pre 
sumption  between  parties  claiming  ad- 
versely, 694-5;  Evidence  to  overcome 
title,  701-17. 

Necessity  and  Sufficiency  of  Pleading. 
1    Standard   Proc.   G21-H:;2. 
Questions  of  Law  and  Fact, — 1  Stand- 
ard Proc.   632-637. 

Instructions. — 1  Standard  Proc.  637- 
641. 

640-3  Hovle  v.  Mann,  144  Ala.  516, 
41  S.  835;  Driver  r.  King,  145  Ala. 
585,  40  S.  315;  Carroll  r.  Rabberman, 
240  111.  450,  88  N.  E.  995;  Webb  v. 
Rhodes,  28  Ind.  App.  393,  61  N.  E.  735; 
Logsdon  V.  Dingg,  32  Ind.  App.  158, 
69  N.  E.  409;  Batchelder  v.  Robbins, 
95  Me.  59,  49  A.  210;  Sell  v.  MeAnaw, 
158  Mo.  466,  59  S.  W.  1003;  Perkins  L. 
&  L.  Co.  v.  Irvin,  200  Mo.  485,  98  S.  W. 
5S0. 

Verdict  may  be  directed,  though  it  is 
irregular  to  do  so.  Owens  r.  Meredith, 
117  Ky.  402,  78  S.  \V.  145.  The  prac- 
tice recognized.  McKee  v.  Grand  Rap- 
ids, 133  Mich.  272,  95  N.  W.  85;  Chilton 
f.  Comanianni,  221  Mo.  685,  120  S.  W. 
1174. 

641-4  Fifty  years'  adverse  posses- 
sion. Driskill  r.  Morehead,  147  Ky. 
107.  143  S.  W.  758. 

641-5  Central  C.  &  C.  Co.  r.  Penny, 
173  Fed.  340,  97  C.  C.  A.  600  (conclus- 
ive legal  presumption  of  a  grant  is  not 
rebutted  by  evidence  that  grantor,  un- 
der whom  plaintiff  claims  because  of 
exclusive  possession  for  more  than 
twenty  years,  had  attempted  to  convey 
land  to  others.  Such  evidence  does  not 
show  he  could  not  have  conveyed  it 
to  plaintiffs);  Nevin  r.  Disharoon,  6 
Peniie.  (Del.)  27S,  66  .\.  362. 
Presumption  not  conclusive  where  pos- 
session shared  with  another.  Nevin  r. 
Disharoon,  6  Penne.  (Del.)  278,  66  A. 
362. 


642-6  Original  C.  :M.  Co.  v.  Abbott, 
167  Fed.  681;  Alexander,  etc.  Co.  f. 
R.  Co.  (Ala.),  62  S.  745;  Bowles  r. 
Lowery  (Ala.),  62  S.  107;  Mc Lester 
Bldg.  Co.  r.  Upchurch  (Ala.),  60  S. 
173;  Norsworthy  v.  Willoughby,  176 
Ala.  145,  57  S.  717;  Havs  v.  DillaVd,  176 
Ala.  109,  57  S.  695;  Nashville,  etc.  R. 
Co.  V.  Proctor,  160  Ala.  450,  49  S.  377; 
Lawrence  v.  Co.,  144  Ala.  524,  41  S. 
612;  Maney  v.  Deunison  (Ark.),  163 
S.  W.  783;  Bradley  L.  Co.  v.  Miller,  94 
Ark.  118,  126  S.  W.  98;  Gaither  v. 
Gage,  82  Ark.  51,  100  S.  W.  80;  Gal- 
vin  V.  White,  159  Cal.  797,  116  P.  42; 
Clarke  v.  Clarke,  133  Cal.  667,  66  P. 
10;  Abbott  v.  Pond,  142  Cal.  393,  76 
P.  60;  Jauke  v.  McMahon,  21  Cal.  App. 
781,  133  P.  21;  Gurnsey  r.  Co.,  6  CaL 
App.  387,  92  P.  326;  Ceffarelli  v.  Lan- 
dino,  82  Conn.  126,  72  A.  564;  Carney 
V.  Hennessey,  77  Conn.  577,  60  A.  129; 
Nevin  r.  Disharoon,  6  Penne.  (Del.) 
278,  66  A.  362;  Bavard  v.  Printing  Co., 
9  Del.  Ch.  127,  77  A.  885;  Penning- 
ton r.  Lewis,  4  Penne.  (Del.)  447,  56 
A.  378;  Dallam  v.  Sanchez,  56  Fla.  779, 
47  S.  871;  Avery  v.  Lock,  55  Fla.  612, 
46  S.  844;  Wilson  v.  Johnson,  51  Fla. 
370,  41  S.  395;  David  v.  Tucker,  140 
Ga.  240,  78  S.  E.  909;  Kaaihue  v. 
Crabbe,  3  Haw.  768;  Peabodv  r.  Burri, 
255  111.  592,  99  N.  E.  690;  Lambert 
r.  Heniler,  244  111.  254,  91  N.  E.  435; 
White  V.  Harris,  206  111.  584,  69  N.  E. 
519;  Kerr  v.  Yager  (la.),  138  N.  W. 
905;  Garrett  r.  Olford,  152  la.  265,  132 
N.  W.  379;  Webster  v.  Temple  Co.,  141 
la.  325,  117  N.  W.  665;  Lizer  v.  Clu- 
bine,  140  la.  246,  118  NT.  W.  409;  Mc- 
(lenahan  r.  Stevenson,  118  la.  106,  91 
N.  W.  925;  Freemon  r.  Funk,  S5  Kan. 
473,  117  P.  1024;  Tippenhauer  f.  Tip- 
penhauer,  15S  Ky.  639,  166  S.  W.  225; 
Northern  Coal  &  Coke  Co.  r.  Vermillion, 
140  Kv.  475,  131  S.  W.  259;  Upchurch 
r.  Sutton  Bros.,  142  Ky.  420,  134  S.  W. 
477;  Ball  v.  Loughridge,  30  Ky.  L.  R. 
1123,  100  S.  W.  275;  Walling  r.  Eg- 
gers,  25  Ky.  L.  R.  1563,  78  S.  W.  428; 
Batchelder  r.  Robbins,  95  Me.  50,  40 
A.  210;  Whitten  r.  Haverhill,  204 
Mass.  95,  90  N.  E.  409;  Todd  r.  Weed, 
84  Minn.  4,  86  N.  W.  756;  Cohn  r. 
Co.,  80  Miss.  649,  32  S.  292;  Norton 
V.  Eced,  225  Mo.  236,  161  S. 
W.  842;  Spicer  r.  Spicer,  249  Mo. 
582,  155  S.  W.  832;  Himmel- 
borger-H.  Lumb.  Co.  r.  Craig,  248  Mo. 
319,  154  S.  W.  73;  Barnard  R.  Co.  r. 
Butte   (Mont.),  136  P.   1064;    Smith   f. 
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Duff,  39  Mont.  374,  102  P.  981;  Larson 
r.  Sanzieri,  83  Nob.  3S4,  119  ^\  W. 
661;  Myers  v.  Pollunan  (N.  J.),  90  A. 
1051;  Licari  v.  Carr,  S4  N.  J.  L.  345, 
S6  A.  421;  Cramp  r.  Dady,  147  N.  Y. 
S.  619;  Koch  v.  Ellwood,  138  App. 
Div.  584,  123  X.  Y.  S.  502;  Blixt  v. 
Roaltv  Co.,  13S  App.  Div.  499,  122  N. 
Y.  S.  861 ;  Lewis  v.  Upton,  90  App.  Div. 
453,  86  N.  Y.  S.  397;  Barfield  r.  Hill, 
163  N.  C.  262,  79  S.  E.  677;  Stewart  r. 
McCormick,  161  N.  C.  625,  77  S.  E.  761; 
Locklear  v.  Savage,  159  N.  C.  236,  74 
S.  E.  347;  Monk  v.  Wilmington,  137 
N.  C.  322,  49  S.  E.  345;  Druoker  v. 
Yillage,  31  Ohio  C.  C.  466,  off.,  91 
N.  E.  1142;  Johns  v.  Johns  (Pa.),  90 
A.  535;  C.  v.  Bierly,  37  Pa.  Super.  49G; 
Crist  V.  Boust,  26  Pa.  Super.  543; 
Wallace  r.  Dunton,  30  S.  D.  598,  139 
N.  W.  345;  Sutton  r.  Whetstone,  21 
S.  D.  341,  112  N.  W.  850;  Dunn  v. 
Taylor,  102  Tex.  80,  113  S.  W.  265; 
West  V.  Houston  (Tex.  Civ.),  163  S.  W. 
679  (right  of  way  by  prescription); 
Rio  Grande,  etc.  R.  Co.  f.  Kinkel  (Tex. 
Civ.  App.),  158  S.  W.  214;  Carlock  r. 
Willard  (Tex.  Civ.),  149  S.  W.  363; 
Connor  v.  Weik  (Tex.  Civ.),  116  S.  W. 
650;  Uvalde  County  v.  Oppenheimer,  53 
Tex.  Civ.  137,  115  S.  W.  904;  Haynes 
V.  R.  Co.,  51  Tex.  Civ.  49,  111  S,  W. 
427  (writ  of  error  denied  by  supreme 
court) ;  Simpson  Bk.  r.  Smith,  52  Tex. 
Civ.  349,  114  S.  W.  445;  McAllen  r. 
Alonzo,  46  Tex.  Civ.  449,  102  S.  W. 
475;  English  v.  Openshaw,  28  Utah  241, 
78  P.  476;  Illinois  Co.  v.  Budzisz,  115 
AVis.  68,  84,  90  N.  W.  1019;  Board  T. 
I'atrick,  18  Wyo.  130,  104  P.  531. 
Where  the  use  has  continued  for  a  long 
period  of  time,  tho  burden  is  on  the 
owner  to  show  that  it  was  merely  per- 
missive. Wrav  V.  Brown,  155  Ky.  757, 
160    S.    W.    488. 

That  improvements  are  such  as  to  put 
owner  on  notice.  Ver  Steeg  v.  Wabash 
R.  Co.  (^^o.),  151  S.  W.  431. 
Plaintiff  showing  legal  title  makes  a 
prima  facie  case;  defendant  by  show- 
ing adverse  possession  for  twenty 
years  brings  himself  within  the  stat- 
ute of  repose.  Thereupon  plaintiff,  if 
he  claims  that  the  case  falls  within 
exceptions  set  out  in  another  section 
of  the  statute,  has  the  burden  of  proof. 
Koch  V.  Ellwood,  138  App.  Div.  584, 
123   X.   Y.   S.   502. 

A  preponderance  of  evidence  is  re- 
riuired.  McAllen  v.  Crafts  (Tex.  Civ.), 
139  S.  W.  41. 


Evidence  held  sufficient.  Grav  ;-. 
Bloom,  151  la.  niiC,  132  X.  W.  42. 
Evidence  held  insufficient  to  show  pos- 
session of  claimant.  McAllen  v.  Crafts 
(Tex.  Civ.),  139  S.  W.  41;  Mineral 
Development  Co.  r.  Craft,  147  Ky.  434, 
144  S.  W.  51;  Town  r.  Robinson,  115 
^rinn.  247,  132  X.  W.  204. 
Possession  is  a  collective  fact,  and  wit- 
ness may  be  asked  who  was  in  actual 
possession.  Coojtcr  v.  Slaughter,  175 
Ala.  211,  57  S.  477. 

Rule  applies  to  surface  owner  who 
claims  minerals  severed  from  land. 
Cordon  V.  Park,  219  Mo.  600,  117  S.  W. 
1163. 

Quantum  of  proof. — Tt  is  enough  if 
evidence  reasonably  satisfied  jury;  it 
is  not  required  that  it  sliall  be  satisfied. 
Lawrence  r.  Co.,  144  Ala.  524,  41  S. 
612.  A  preponderance  is  sufficient. 
Cohasset  r.  Moors,  204  Mass.  173,  90 
X.  E.  978;  Morrison  v.  Bonier,  195 
Mo.  535,  94  S.  W.  524;  Simpson  Bk. 
r.  Smith,  52  Tex.  Civ.  349,  114  S.  W. 
445.  * '  Clear  proof ' '  not  required. 
Heller  t\  Hawley,  8  O.  C.  C.  (X.  S.) 
265.  But  in  some  cases  it  is  said  proof 
must  be  clear  and  positive  (Barrs  v. 
Brace,  38  Fla.  265,  20  S.  991;  Gilbert 
r.  Co.,  53  Fla.  319,  43  S.  754;  Lambert 
r.  Ilemler,  244  HI.  254,  91  X.  E.  435; 
Haigh  V.  Lenfesty,  239  HI.  227,  87 
X.  E.  692),  and  that  it  will  be  strictly 
construed.  Calhoun  v.  Moore,  79  Ark. 
109,  94  S.  W.  931;  Xathan  r.  Dierssen, 
146  Cal.  63,  79  P.  739;  Roby  v.  Co., 
211  111.  173,  71  X.  E.  822;  Lampman 
V.  Van  Alstvne,  94  Wis.  417,  69  X.  W. 
171;  Fuller  v.  Worth,  91  Wis.  406,  64 
X.  W.  995;  Pritchard  r.  Lewis,  125  Wis. 
604,  104  N.  W.  989,  1  L.  R.  A.  (N.  S.) 
565. 

If  a  parol  gift  of  land  is  made  the 
basis  for  a  claim  by  adverse  possession 
it  must  be  shown  by  clear  and  con- 
vincing evidence.  Raleigh  v.  Wells,  29 
T'tah  217,  81  P.  908. 
Must  also  prove  negative  facts,  as  that 
successive  owners  of  land  were  not  un- 
der disability.  Evans  r.  Scott,  37  Tex. 
Civ.  373,  83  *S.  W.  874;  Wright  v.  Fan- 
ning (Tex.  Civ.),  86  S.  W.  786;  Austin 
V.  Hall,  93  Tex.  591,  57  S.  W.  563; 
Dees  r.  Harrison  (Tex.  Civ.),  95  S.  W. 
1093,  following,  though  doubting,  the 
other  cases  cited;  Landry  r.  Landry, 
105  La.  362,  29  S.  900.  Contra.  Arnold 
r.  Limeburger,  122  Ga.  72,  49  S.  E. 
812;  Frankboner  r.  Corder,  127  Ind. 
164,  26  X.  E.  766;   Travis  v.  Hall,  95 
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rex.  116,  60  S.  W.  1078;  Eomine  v. 
Little.john  (Tex.  Civ.),  106  S.  W.  439. 
Bule  as  to  easements. — At  common  law 
long  enjoyment  of  easement  created 
presumption  claim  or  use  was  adverse; 
hence  it  was  not  necessary  for  claim- 
ant to  show  he  claimed  it  as  a  right. 
The  other  party  had  burden  of  showing 
use  was  permissive.  Stewart  r.  Brum- 
ley  (Ky.  L.  E.),  119  S.  W.  798;  Smith 
f.  Pennington,  122  Ky.  355,  91  S.  W. 
730,  8  L.  E.  A.  (X.  S.)  149;  O 'Daniel 
V.  O 'Daniel,  88  Ky.  185,  10  S.  W.  638; 

«  Wilkins   v.   Barnes,    79    Ky.   323;    New- 

come   r.   Crews,  98   Ky.   339,   32   S.   W. 

i  947;    Anderson    v.    Southworth,    25    Ky. 

L.  E.  776,  76  S.  W.  391;  Brown  i\ 
Barton,  26  Ky.  L.  E.  711,  82  S.  W.  405. 
See  infra,  646-12. 

Heirs  must  show  decedent's  widow 
occupied  land  on  which  she  lived  as  a 
homestead,  and  not  adverselv.  Eeno 
V.  Blackburn,  24  Ky.  L.  E.  ^1976,  72 
S.    W.    775. 

643-7  Stockley  r.  Cissna,  119  Fed. 
812,  56  C.  C.  A.  324;  Brannan  v.  Hewry 
(Ala.),  57  S.  967;  Hardv  v.  Eandall, 
173  Ala.  516,  55  S.  997;  Walker  v.  Wy- 
man,  157  Ala.  478,  47  S.  1011;  Lecroix 
V.  Malone,  157  Ala.  434,  47  S.  725; 
Barry  v.  Madaris,  156  Ala.  475,  47  S. 
152;  City  of  St.  Louis  v.  E.  Co.,  248 
Mo.  10,  154  S.  W.  55;  Feller  r.  Lee, 
225  Mo.  319,  124  S.  W.  1129;  Gordon 
V.  Park,  219  Mo.  600,  117  S.  W.  1163; 
Chicago,  etc.  E.  Co.  v.  Erskine,  83  Neb. 
.95,  119  N.  W.  1098. 
Burden  of  proof. — If  the  facts  to  show 
prescrijition  are  difficult  to  prove  and 
are  more  within  knowledge  of  one 
party  than  the  other,  as  where  question 
is  at  what  time  a  heavy  building 
ceased  to  sink,  burden  is  discharged 
by  showing  time  within  which  such 
buildings  cease  to  sink;  that  being 
done,  burden  shifts  to  opposite  party 
to  overcome  prima  facie  case  and  re- 
but presumption  of  prescription.  Chap- 
man V.  Assn.,  108  La.  283,  32  S.  371. 
One  who  wishes  to  defeat  the  effect  of 
adverse  possession  by  showing  his  title 
was  derived  from  goverumentF  within 
statutorv  period  has  burden.  Baty  v. 
Elrod,  66  Neb.  735,  92  N.  W.  1032,  97 
N.  W.  343.  Onus  is  on  party  who  seeks 
to  show  possession  proved  was  permis- 
sive or  subservient.  Gardner  v.  Wright, 
49  Or.  609,  91  P.  286;  Horbach  v.  Bovd, 
64  Neb.  129,  89  N.  W.  644;  Gurnsey 
V.  Co.,  6  Cal.  App.  387,  92  P.  326. 
Same  rule  governs  as  to  any  other  alle- 


gation made  to  defeat  running  of  stat- 
ute, as  that  use  not  continuous,  or  such 
as  to  substantially  interfere  with  own- 
er's rights.  Gardner  v.  Wright,  supra. 
644-8  Allen  v.  Phillips,  87  Ark.  185, 
112  S.  W.  403. 

644-9  Zimmerman  Mfg.  Co.  v.  Dunn, 
163  Ala.  272,  50  S.  906;  Quigg  v.  Zeu- 
gin,  82  Conn.  437,  74  A.  753  (title  need 
not  be  claimed,  nor  denial  of  owner's 
title  made) ;  Alderman  v.  New  Haven, 
81  Conn.  137,  70  A.  626  (immaterial 
occupancy  based  on  contract  enforce- 
able only  in  equity) ;  Dallam  v.  San- 
chez, 56  Fla.  779,  47  S.  871;  Stewart 
f.  Andrews,  239  111.  186,  87  N.  E.  864; 
Eatliff  V.  Soward's  Guardian,  152  Ky. 
97,  153  S.  W.  25;  Butler  v.  Smith,  84- 
Neb.  78,  120  N.  W.  1106;  Jenkins  v. 
Co.,  15  N.  M.  281,  107  P.  739;  Eath- 
bunville  U.  C.  Assn.  v.  Betson,  208  N. 
Y.  364,  101  N.  E.  892;  McLain  r.  Bird, 
120  N.  Y.  S.  1032  (under  claim  of 
title  in  fee);  Dunn  v.  Taylor  (Tex. 
Civ.),  143  S.  W.  311;  Haynes  v.  E.  Co., 
51  Tex.  Civ.  49,  111  S.  W.  427;  City 
of  Eichmond  v.  Jones,  Itl  Va.  214,  68 
S.    E.    181. 

Facts  showing  possession  must  be 
proved.  Strieklin  v.  Moore,  106  Ark. 
14,  151  S.  W.  1009,  1183. 
Proof  of  possession. — Statement  that  a 
party  was  ' '  in  possession ' '  is  mere 
conclusion  of  witness.  Strieklin  v. 
Moore,  106  Ark.  14,  151  S.  W.  1009, 
1183. 

Evidence  insufficient.  Davis  v.  Sey- 
bold,  195  Fed.  402,  115  C.  C.  A.  304. 
Occupancy  for  required  time  may  be 
testified  to  by  plaintiff  if  he  does  not 
rely  on  color  of  title.  Gray  v.  Walker, 
157  Cal.  381,  108  P.  278.  Time  occu- 
pancy began  not  essential  if  continu- 
ance for  required  period  shown.  Co- 
hasset  v.  Moors,  204  Mass.  173,  90  N. 
E.  97S. 

Occupancy  must  be  of  land  claimed. 
Eich  v.  Co.,  147  Fed.  380,  77  C.  C.  A. 
558. 

What  acts  insufficient. — Title  to  wild 
lands  cannot  be  acquired  by  merely 
taking  a  deed  of  a  township  or  tract 
of  timber  land,  running  lines  around 
it,  keeping  off  trespassers  and  making 
occasional  lumbering  operations. 
Chandler  v.  Wilson,  77  Me.  76;  Hudson 
r.  Coe,  79  Me.  83,  8  A.  249,  1  Am.  St. 
288;  Soper  r.  Lawrence,  98  Me.  268, 
56  A.  908.  Camping  and  hunting  not 
sufficient.  Nona  M.  Co.  v.  Wright,  101 
Tex.  14,  102  S.  W.  1118.     Plowing  fur- 
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rows  aroiiiiil  prairio  laiul  not  onough. 
Jniifs  I.  (ios.s,  lir>  La.  St-(i,  '40  S.  3."i7. 
Color  of  title  is  not  of  itsolf  sunifiiMit. 
Brauuiin  r.  llonry,  175  Ala.  434,  57  S. 
9»)7. 

6-14>10  M(('oinb  r.  Saxc,  92  Ark. 
3:21,  IJJ  S.  NV.  i'''7;  Hobcr.son  r.  Down- 
in>,',  l-<>  (ill.  17.">,  .")4  S.  K.  1020;  Car- 
roll r.  Ral.l.oriiian,  240  III.  4r.O,  SS 
N.  K.  99.J;  Kirby  r.  Kirby,  23G  III.  2"\ 
S6  X.  E.  2r>9;  Wobstor  r.  Co.,  141  la. 
32.">,  117  N.  W.  1)0.')  (possession  by  niis- 
tako  and  without  hostile  intent  in- 
effoi'tual);    Glover    r.    Sa},'e,     87     .Minn. 

526,  92  X.  W.  471;  Hvan  r.  Lin.oln,  S.l 
Xeb.  .^)39,  123  X.  W.  1021;  Knight  f. 
Denmnn,  04  Xeb.  814,  90  X.  W.  SG3; 
Bar-Itl  r.  Sharkey,  5S  Or.  153,  113  P. 
653;  Holland  v.  Xan.e,  102  Tex.  177, 
114  S.  W.  346;  I^ithrop  r.  Levarn,  83 
Vt.  1,  74  A.  331;  Milbank  r.  Rowland, 

63  Wash.  519,  115  P.  1053;  Johnson 
f.  Ingram,  63  Wash.  554,  115  P.  lo73; 
Bowers    r.    I^dgerwood,    25    Wash.    14, 

64  P.  936;  Suksdorf  r,  Ilinnphrey,  36 
Wash.  1,  77  P.  1071;  Unzelinan  v. 
Snohomish,   40    Wash.   5S8,   82    P.   911; 

Lohso   r.   Burch,   42    Wash.   156,   84   P. 

••O.I 
I 

Intention  to  claim  presumed.     Oloyd  v. 

Fr:m.  k    (Mo.^.    1.14    S.    W.    7  41. 

Cannot    be    established    by     inference, 

Fleming   r.   llowoll,   22   Colo.   .\\<\<.   :>-', 

125   P.  551;    Dupont  V.  Texas  &   X.  O. 

R.  Co.  (Tex.  Civ.),  15S  S.  W.  195.    See 

Stokes    r.    Murrav,    95    S.    C.    120,    78 

S.  E.  741. 

Overt    act     or     conduct.      Parsons    v. 

Sl.arpo.    102    Ark.    Oil,    145    S.    W.   537. 

Evidence  of  intent  is  better  shown  by 

nits    tli:in    words.      Wasmund    f.    IIarm| 

30  Wash.   17'i.  7s  V.  777. 

Intention  need  not  have  existed  at  time 

of  entry,  but  must  exist  before  statute 

begini    to    run.      Kniglit     r.     Denman, 

64    Xeb.    SI 4,   90    X.    W.    863;    Cervena 

r.    Thurston,    59    Xeb.    343,    SO    X.    W, 

104S.     Co'ifrrt.     Purtle   r.   Bell,   225   III. 

523.   SO   X.   E.   350. 

Intent  must  be  shared  by  all  adverse 

clainmnt.s.      Mvers    r.    Frey,    102    Tex. 

527.  no    S.   W.    1142. 

Knowledge  of  adverse  claim  of  occu- 
pancy may  be  testified  to  by  witness. 
Havs  p.  Lcmoinc,  156  Ala.  465,  47  S. 
97.' 

et.*;-!!  Harden  r.  Wat-wn  (Ark.), 
14S  .s.  W.  500;  Wagner  r.  Head.  94 
Ark.  490,  127  .«^.  W.  706;  Penix  r.  Rice, 
93  Ark.  176,  124  S.  W.  747:  MeComb 
V.  Saxe,   92   Ark.   321,    122   S.    W.   9S7; 


Johnson  i.  Elder,  92  Ark.  30,  121  S.  W. 
1060;  JefTery  r.  .lefTery,  87  Ark.  490, 
113  S.  W.  27;  Hope  r.  Shiver,  77  Ari^. 
177,  90  S.  W.  1003;  Silva  l'.  Hawn,  10 
Cal.  Apj».  544,  102  P.  952;  Alderman 
r.  X'ew  Haven,  81  Conn.  137,  70  A.  020 ; 
Pennington  r.  Lewis,  4  Penno.  (I>el.) 
447,  50  A.  378;  llyer  r.  Griflin,  55  Fla. 
5(;o,  46  S.  035;  Kirbv  r.  Kirbv,  230 
HI.  255,  86  X.  E.  2.'.9  (arts  of  most 
unequivocal  kind  roipiired  as  between 
father  and  eliild);  White  r.  Harris, 
200  HI.  5s  t,  09  X.  E.  519;  Iowa,  etr. 
R.  Co.  I-.  Iloman,  151  la.  404,  131  X.  W. 
.S7S;  Salmon  r.  Martin,  150  Ky.  3n<.>, 
100  S.  W.  1058;  Mounts  r.  Moun'ts,  15.'i 
Ky.  303,  159  S.  W.  S\H  (po8.se.ssion  ot 
stranger  presumed  to  be  a<lvcrso);  Me 
Cain  r.  Joiner,  151  Ky.  198,  151  S.  W. 
406  (j>ossession  of  lessee);  King  r. 
Coal  Co.,  144  Ky.  660,  139  S.  W.  so:',; 
Watts  r.  Bryant,  144  Ky.  14,  137  S.  W  . 
7S0;  Mahoning  C.  Co.  v.  Howling  (Kv. 
L.  R.),  124  S.  W.  370;  Hillman  L.  I. 
Co.  r.  Marshall  (Ky.  L.  R.),  119  S.  W. 
180;  Vanzant  r.  Lumb.  Co.,  128  Lri 
923,  55  S.  577;  Moran  r.  Stewart,  24i; 
Mo.  402,  151  S.  W.  439  (possession  of 
tenant  for  life);  Baker  r.  Thomjisoii, 
214  Mo.  500,  114  S.  W.  497;  Hruner 
Granitord  Co.  V.  Lime  &  C.  Co.,  H'O 
Mo.  App.  295,  152  S.  W.  601;  Blakr 
r.  West,  89  Xeb.  794,  132  X.  \V.  39  <: 
Field  r.  Lin.-oln,  85  Xeb.  7S1,  124  X.  W. 
4 OS;  Jenkins  r.  Co.,  15  X.  M.  2S1,  107 
P.  739;  Rathbunvillo,  etc.  Assn.  r.  Bet 
son,  208  N.  Y.  304,  101  X.  E.  S92: 
Jacob  r.  Oyster  Bav,  155  App.  Div. 
913,  140  N'.  Y.  S.  '1124;  Hamlin  r. 
P.,  155  App.  Div.  680,  140  N.  Y.  S. 
043;  Caldwell  L.  Co.  r.  Cloyd  (N.  C). 
81  S.  E.  752;  Stewart  r.  McCormick, 
161  N.  C.  625,  77  S.  E.  761;  Coquillo 
Co.  r.  Johnson,  52  Or.  547,  98  P.  132; 
Johns  r.  Johns  (Pa.),  90  A.  535;  Camj' 
bell  r.  Ice  Co.,  120  Tenn.  524,  150  S.  \V. 
427;  McKinney  r.  Duncan,  121  Tenn. 
205,   lis   S.   W!   6S3;    Bender  r.   Brook.s, 

103  rex.  329,  127  S.  W.  16S;  Cleve- 
land r.  Smith  (Tex.  Civ.),  156  S.  W. 
247  (under  statute);  Cannon  c.  Oil  <'o. 
(Tex.  f;iv.),  138  S.  W.  803;  Cockrell 
r.  Dallas  (Tex.  Civ.),  Ill  S.  W.  977; 
Johnson  r.  Ingram,  63  Wash.  554,  115 
P.  1073;  Rhoades  r.  Barnes,  54  Wash. 
145,  102  P.  884;  Lohse  r.  Burch.  42 
Wash.  156,  84  P.  722;  Illinois  S.  Co. 
r.  Budzisz,  115  Wis.  68,  SO,  90  X.  W. 
1019;    Board    r.    Patrick,    18    Wvo.    130, 

104  P.    -?,]. 

What  took  place  at  the  giving  of  the 
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deed  ami  the  noffotiation  for  it,  and 
what  knowlcilgo  tho  dofoiidant  )iad  of 
what  he  was  procuring  by  his  deoil,  is 
therefore  relevant.  Roy  v.  Moore, 
85  fonn.  159,  82  A.  233. 
Parol  evidence  is  competent  in  favor 
of  a  claimant  by  inheritance  though 
statute  requiring  filing  of  notice  by 
others  not  complied  with.  Knight  v. 
Hunter,  155  Aln.  23S,  4fi  S.  235. 
Proof  of  possession  is  not  excused  be- 
cause owner  knows  somebody  is  assert- 
ing hostile  paper  title.  Kennedy  V. 
Piinders.  00  Afiss.  52  J,  43  .<^.  913. 
Adverse  use  of  water  cannot  be  initi- 
ated until  person  entitled  to  superior 
use  is  deprived  of  its  benefits  to  su(  h 
extent  as  to  be  informed  of  invasion 
of  his  rights.  P.ritt  r.  Reed,  42  Or.  76, 
70  P.  1029;  Carson  V.  Haves,  39  Or. 
97,   Cut   P.   SI  4. 

Execution  of  lease  to  land  involved  is 
competent  to  show  assertion  of  owner- 
shij..  Stalev  r.  Stone,  41  Tex.  Civ. 
299,  92  S.  W.  1017. 
Evidence  of  acts  by  third  parties  with- 
out consent  of  owner,  immaterial. 
Smith  /•.  Ford,  S2  Conn.  653,  74  A.  910. 
Occupation  presumed  hostile  when  one 
places  permanent  structures  on  land  of 
another  and  uses  it  and  them  as  owner. 
Pioneer  I.  &  T.  Co.  r.  Board,  35  Utah 
1,  99   P.   150. 

646-12  Barker  r.  Mobile  El.  Co., 
173  Ala.  28,  55  S.  304;  Montgomerv  & 
K.  R.  Co.  r.  Rutland,  165  Ala.  31 1"  51 
S,  831;  Rankin  r.  Dean.  157  Ala.  490, 
47  S.  1015;  Reagan  r.  Hodges,  70  Ark. 
563,  69  S.  W.  5S1  ;  Illinois  C.  R.  Co.  f. 
Hatter,  207  111.  88,  69  N.  E.  751;  Walsh 
r.  Doran,  145  la.  110,  123  X.  W.  999; 
Wolford  V.  Smith,  146  Ky.  341,  142 
S.  W.  1055;  Richie  r.  Owslev,  137  Kv. 
63,  121  S.  W.  1015;  Paducah  C.  Co.  V. 
Co.,  135  Kv.  53,  121  S.  W.  986;  Warth 
r.  Baldwin,  27  Ky.  L.  R.  339,  84  S.  W. 
114*^;  Montgomerv  Countv  r.  Bean,  26 
Kv.  L.  R.  568,  S2  S.  W.  240;  Weber 
r.  Detroit,  159  Mich.  14,  123  N.  W. 
540  (of  alley  by  constantly  charging 
personaltv) ;  Omodt  r.  R.  Co.,  lon  Minn. 
205,  lis  N.  W.  79S;  Smith  r.  DufT,  39 
Mont.  374,  102  P.  9S1  ;  Rheinfort  r. 
Abel  (N.  .T.),  SO  A.  10.-9;  Breeden  r. 
Moore,  82  S.  C.  534.  64  S.  E.  604;  Ell- 
wood  r.  Stallcup.  57  Tex.  Cjv.  343.  122 
S.  W.  906;  Sp.aulding  r.  Collins,  51 
W.Tsh.  4SS,  09  P.  306;  Cotoskey  r. 
firawTinger  (Tex.  Civ.).  15S  S.  W.'249: 
Romine  r.  Littlejohn  (Tex.  Civ.),  106 
S.  W.  439;  Morgan  v.  E.  Co.,  50  Waah. 


480,  97  P.  510;  Lohse  r.  Burch,  42 
Wash.  156,  84  P.  7 J;.'. 
Possession  for  statutory  period  appar- 
ently as  owner  raises  rebuttable  pre- 
sumption that  possession  was  adverse. 
Craven    v.    Craven    (Ind.),    103    X.    E. 

Holders'  failure  to  assert  his  title  is 
not  enough  without  adverse  holding. 
Caledonia  Co.  Grammar  School  r.  How- 
ard, 84  Vt.  1,  77  A.  877. 
Presumption  that  continuous  and  un- 
interrupted use  of  a  right  of  way  is 
adverse  is  overcome  by  failing  to  show 
it  was  established  for  claimant's  bene- 
fit, or  its  use  claimed  as  a  right.  Warth 
r.  Baldwin,  27  Ky.  L.  R.  339,  84  S.  W. 
1148. 

Must  be  under  claim  of  right. — A  party 
may  claim  adversely  knowing  his  title 
is  defective,  but  he  must  do  so  under 
claim  of  right  or  title.  McDaniel  r. 
Co.,  152  Ala.  414,  44  S.  711.-. 
As  between  grantor  and  grantee  former, 
if  he  remains  in  possession,  must  make 
explicit  disclaimer  and  notorious  asser- 
tion of  claim.  Walsh  r.  Doran,  145  la. 
110,  123  X.  W.  999;  Spaul.ling  v.  Col- 
lins, 51  Wash.  4^^.  99  I'.  3<'6. 
The  fact  that  holder  said  he  was  in 
possession  would  not  prove  that  he  was 
in  fact  in  open,  notorious  adver.se  pos- 
session. McBri<le  r.  Lowe,  175  Ala. 
40*^,    57    S.    832. 

647-13  Baker  r.  White.  136  Ca.  541, 
71  S.  E.  871;  Cousins  r.  White,  246  Mo. 
296,  151   S.  W.  737. 

647-14  Barker  r.  Mobile  El.  Co., 
173  Ala.  28,  5.5  S.  364;  Lecroix  v. 
Malone,  157  Ala.  434,  47  S.  725;  Prick 
r.  Harper,  155  Ala.  231,  46  S.  453;  Doe 
f.  McCullough,  155  Ala.  246,  46  S.  472; 
Montgomerv  &  E.  R.  Co.  r.  Rutland, 
165  Ala.  311,  51  S.  831;  Henrv  c. 
Brown,  143  Aln.  446,  39  S.  325;  Wag- 
ner r.  Head,  94  Ark.  490,  127  S.  W. 
706;  .TefTerv  r.  Jefferv.  87  Ark.  496, 
113  S.  W.  27;  Big  Three  M.  &  M.  Co. 
r.  Hamilton,  157  Cal.  130,  107  P.  301; 
Doe  r.  Roe  (Del.),  SO  A.  352;  Vinton 
r.  Powell,  136  Ga.  687,  71  S.  K.  1119; 
Swank  r.  Co.,  15  Ida.  353.  98  P.  297; 
Mounts  r.  Mounts,  155  Kv.  363,  159 
S.  W.  SIS;  Weber  r.  Teague  (Kv.\  149 
S.  W.  963;  Watts  r.  Brvant.  144  Ky. 
14,  137  S.  W.  780;  Richie" r.  Ouslev.  137 
Kv.  63,  121  S.  W.  1015;  Ashcraft  r. 
Courtnev  (Kv.  L.  R.).  121  S.  W.  625; 
Hillman  L.  &  T.  Co.  r.  Marshall  (Ky. 
L.  R.),  119  S.  W.  180;  Rilev  r.  Roach 
(Ky.),  118  S.  W.  321;  Courtney  r.  Ash- 
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c-raft,  31  Kv.  L.  R.  1324,  Ki.T  S.  \V. 
106;  Gerrol.l  r.  Hanihnrt.  12S  La.  10!)i», 
fjo  S.  688;  Morrltt  r.  Wostonnau,  1G3 
Miih.  535,  131  N.  W.  Ut!;  Montor  V. 
Church,  159  Miih.  21,  123  N.  \V.  585; 
Cohn  r.  Smith,  *)»  Miss.  517,  49  S. 
Gil;  Cousins  r.  White,  24fi  Mo.  29(;, 
151  S.  W.  737;  Stono  r.  rorkins,  217 
^[o.  5Sr),  117  S.  W.  717;  Brown  r. 
Hartford,  173  ^[o.  183,  73  S.  W.  140; 
Kiii^'lit  r.  Doninan,  64  Nel).  814,  90 
N.  W.  863;  .Tonkins  r.  Co.,  15  N.  M. 
281,  107  P.  739;  Khoinfort  r.  Abel  (N. 
J.),  SO  A.  1059;  Now  York  C.  R.  Co.  v. 
Moore,  137  App.  Div.  461,  121  N.  Y. 
S.  8S4;  Hrainin  r.  R.  Co.,  136  Ai>p. 
Div.  393,  120  N.  Y.  S.  1093;  Rickotson 
r.  Villajre,  130  N.  Y.  S.  794;  Monk  v. 
Wilminjrton,  137  N.  C.  322,  49  S.  E. 
345;  Schronk  r.  City,  31  Ohio  C.  C. 
118,  fl/f.  S9  N.  E.  1117;  Johns  r.  Johns 
(Pa.),  90  A.  535;  Huss  r.  Jacobs,  210 
Pa.  145,  59  A.  991;  C.  v.  Bierly,  37 
Pa.  Super,  496;  Louisiana  &  T,  L.  Co. 
r.  Konne.lv,  103  Tox.  297,  126  S.  W. 
1110;  Dunn  r.  Tavlor,  102  Tex.  SO,  113 
S.  W.  265;  Dunn  V.  Tavlor  (Tex.  Civ.), 
143  S.  W.  311;  Fin  &  Feather  Club  v. 
Thomas  (Tex.  Civ.),  138  S.  W.  150; 
Color  v.  Alexander  (Tex.  Civ.),  128 
S.  W.  664;  Moore  v.  Lopr^rins  (Tox. 
Civ.),  114  S.  W.  183;  Co.kroll  r.  Dal- 
las (Tex.  Civ.),  Ill  S.  \V.  977;  Kent 
r.  Dobyns,  112  Va.  586,  72  S.  E.  139; 
Marburv  V.  Jones,  112  Va.  389,  71  S. 
E.  1124';  George  v.  R.  Co.,  38  Wash. 
480,  80  P.  767;  Zellmer  v.  Martin 
(Wis.),  147  N.  W.  371;  Illinois  S.  Co. 
r.  Bu.l7.isz,  115  Wis.  68,  S5,  90  N.  W. 
1019;  Board  r.  Patrick,  18  Wvo.  130, 
104   P.   531. 

But  need  not  have  been  continuous 
a;:;iiiist  ono  and  tlio  same  [lorson.  .I.tncs 
V.  Devereaux,  90  S.  C.  517,  73  S.  E. 
1027. 

Evidence  of  occupation  prior  to  fore- 
closure inioniiict.'iit  in  fa\or  of  heir 
ajrainst  pur.hasor  under  niort{ja<f0 
given  by  former's  an.-ostor  (Reagan 
r.  Hodges,  70  Ark.  563,  69  S.  W.  5S1), 
ami  so  of  occupation  before  .judgment 
in  ejectment.  Wa.le  r.  McDougio,  59 
W.  Va.  113,  52  S.  K.  1026.  Ju.igment 
of  restitiition  in  forcible  entry  a?id  de- 
tainer competent  to  show  lack  of  con- 
tinuous possession.  George  r.  R.  Co., 
38    W;ish.    4^n,    vo    [>.    7r,7. 

Entry  by  holder  of  legal  title. — Tem- 
porary interruption  of  possession  by  a 
trespasser,  if  speedily  re.lressed,  is  im- 
material; but  entry  by  holder  of  legal 


title  under  claim  of  riglit  and  holding 
jointly  with  adverse  possessor  inter- 
rupts his  jtossession.  Chastang  t*.  Chas- 
tang,  141  Ala.  451,  463,  37  S.  799,  109 
Am.  St.  45.  Disseisin  not  shown  by 
entry  to  nmke  survevs  of  enclosed  land. 
HIim.is  S.  Co.  r.  Paczocha,  139  W'is.  23, 
119    X.    W.   550. 

Nature  of  work  and  local  custom  may 
determine  sutlicioncy  of  occupation  in 
case  of  a  claim  to  sevoretl  mineral 
if  actual  possession  by  owning  and 
ojtorating  mine  is  shown.  Gor.lon  J". 
Park,  219  Mo.  600,  117  S.  W.  1163. 
Deviation  of  private  right  of  way  may 
be  sliown.  Lund  v.  Wilcox,  34  Utah 
205.   97    P.    33. 

Iiniuaterial  matters. — Abandonment  is 
not  sliown  by  ])r<>viiig  de])arture  of 
ttmant  without  landlord's  knowledge. 
Saxton  r.  Corbett  (Tex.  Civ.),  122  S. 
W.  75.  Foreclosure  of  tax  lien,  im- 
material. Sellers  r.  Simpson,  53  Tex. 
Civ.  205,  115  S.  W.  888.  And  so  of  an 
interrujition  by  change  of  tenants. 
Mahoney  r.  R.,'  82  S.  C.  215,  64  S.  E. 
228.  And  failure  to  use  irrigating 
ditch  wlien  not  necessarv.  Silva  v. 
H.iwn,  10  Cal.  App.  544,  "l02  P.  952. 
648-15  Butler  r.  Butler,  133  Ala. 
;!77,  32  S.  579;  Dean  r.  Dunn,  9  Cal. 
App.  352,  99  P.  380;  Hooper  v.  Young, 
10  Cal.  App,  590,  102  P.  950;  Xevin 
i\  Disharoon,  6  Penne,  (Del.)  278,  66 
A.  362;  Robv  r.  D.  Co.,  211  HI.  173, 
71  X.  E.  822;  Stalford  r.  Goldring.  197 
HI.  156,  64  X^  E.  395;  Lizer  r.  Clubine, 
140  la.  246,  118  N.  W,  409;  McClona- 
han  r.  Stevenson,  118  Ta.  106,  91  N. 
W.  925;  Lindsey  r.  Smith,  131  Ky.  176, 
114  S.  W.  779;  "Clienault  r.  Quisenberrv, 
26  Kv.  L.  R.  462,  81  S.  W.  690;  Parker 
r.  Case,  155  Mich.  497,  119  N.  W.  1081; 
Kipp  r.  Hagan,  108  Minn.  384,  122  N, 
W.  317;  Glover  r.  Sage,  87  Minn.  526, 
92  X\  W.  471;  Cousins  r.  White,  246 
Mo.  296,  151  S.  W\  737;  Kirton  V.  Bull, 
168  Mo.  622.  68  S.  W.  927;  Ilecksocher 
r.  Cooper,  203  Mo.  278.  101  S.  W.  658; 
Butler  r.  Smith,  84  Xeb.  78.  120  N.  W. 
1106;  Bono  r.  .Lames,  82  Xeb.  442,  118 
X.  W.  S3  (license  may  bo  shown); 
Jenkins  v.  Co.,  15  N.  M.  281,  107  P. 
739;  Johnston  r.  Albuquerque,  12  N. 
M.  20,  72  P.  9;  Jacob  r.  Ovster  Bav, 
155  App.  Div.  913,  140  N.  Y.  S.  1124; 
P.  r.  GloversviUe,  128  App.  Div.  44, 
112  N.  Y.  S.  387;  Scheer  r.  R.  Co.,  127 
App.  Div.  267,  111  X\  Y.  S.  569;  More- 
house t\  Burgot,  22  O.  C.  C,  174; 
Bender    r.    Brooks,    103    Tex.    329,   127 
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S.  W.  168;  Sassman  v.  Collins,  53  Tex. 
Civ.  71,  115  S.  W.  337;  Raleigh  v. 
Wells,  29  Utah  217,  81  P.  908;  De- 
meritt  r.  Parker,  82  Vt.  59,  71  A.  833; 
Port  TownseiKl  v.  Lewis,  34  Wash.  413, 
75  P.  982;  Kelley  v.  Salvas,  146  Wis. 
543,  131  N.  W.  436;  Laffitte  r.  Supe- 
rior, 142  Wis.  73,  125  N.  W.  105; 
Pritchard  v.  Lewis,  125  Wis.  604,  104 
N.  W.  989. 

Mortgagor  in  possession  <loos  not  hoM 
adversely  to  mort<iaj,H^e  as  loii^  as  tlio 
relation  exists.  Willette  r.  (iiffonl,  46 
In.l.  App.  185,  92  N.  E.  1S6. 
Evidence  to  show  hostility. — It  may  be 
shown  that  lands  constituting  part  of 
a  railroad  right  of  way  were  platted, 
subdivisions  marked,  plats  recorded, 
taxes  paid  by  claimant  and  his  rights 
locally  recognized.  Northern  P.  K.  Co. 
V.  Spokane.  45  Wash.  229,  88  P.  135. 
Use  of  railroad  right  of  way  must  be 
inconsistent  with  company's  rights. 
Smith  r.  K.  Co.,  5  O.  C.  C.  (N.  S.)  194. 
Non-exclusive  use  of  wharf  right. 
Montgomery  v.  Shaver,  40  Or.  244,  66 
P.   923. 

Parol  evidence  is  competent  to  show 
deed  conveying  life  estate  ^vas  intended 
to  convey  the  fee,  and  grantee  took 
possession  of  land  and  occupied  it  ex- 
clusively, adversely  and  continuously 
with  acquiescence  of  grantor.  Breland 
V.  O'Neal.  S8  Miss.  449,  40  S.  865. 
Acts  of  ownership  exercised  by  holder 
of  i)aper  title  during  time  of  adverse 
possession  may  be  proved.  Kaaihue  v 
Cral.bo.  3  Tla"w.  76 v. 
Need  not  be  undisputed.  Heller  r.  Haw- 
ley,  S  ().  C.  ('.  (N.  8.)  265. 
Slight  acts  indicating  ownership  in  an- 
other, though  consented  to.  are  not 
conclusive  against  one  claiming  ad- 
versely. West  /•.  Webster,  39  Tex.  Civ. 
272.  87  S.  W.  196. 

Claim  of  exclusive  right  may  bo  in- 
ferred from  manner  of  occupancy. 
Eennert  V.  Shirk,  163  Tnd.  512,  72  N. 
E.  5  46. 

Conveyance  of  a  specific  part  of  a  tract 
is  the  most  emphatic  evidence  of  asser- 
tion of  title.  Dowdell  r.  Soc,  114  La. 
49,  38  S.  16;  York  i\  Hutcheson,  37  Tex. 
Civ.  367,  83  S.  W.  895. 
Acts  done  by  owner. — Where  proof  is 
made  of  acts  done  on  land  by  claimant 
it  is  j)roper  to  show  owner  was  doing 
like  acts  thereon  and  extent  of  such 
acts.  Clmstang  r.  Thastang.  141  Aln. 
451.  4n3,  37  S.  790.  ino  Am.  St.  45. 
Dripping  from  eaves  prevents  use  from 


being  exclusive.  Lins  V.  Seefeld,  126 
Wis.  610,  105  X.  W.  917. 
It  is  sufficient  if  land  is  put  to  use  in 
manner  to  apj'rise  neighbors  it  is  in 
exclusive  use  and  enjoyment  of  an- 
other. Eckert  v.  Weilmuenster,  103 
111.   App.    490. 

Conveyancer  cannot  testify  of  his  opin- 
ion concerning  validity  of  claimant's 
title.  Luce  r.  Parsons,  192  Mass.  8, 
77    X.   E.   1032. 

Acts  of  stranger  to  suit,  done  in  pursu- 
ance of  his  own  claim  of  title,  cannot 
be  proved.  Morris  r.  Eagle,  94  Ark. 
ISO,  126  S.  W.  382.  Evidence  of  pos- 
session by  grantees  of  life  tenant 
wliose  right  was  derived  from  him  be- 
fore falling  in  of  life  estate,  immate- 
rial. Brinklev  r.  Bell,  1^  Ga.  226, 
62    S.   E.    67. 

Recognition  of  government's  title  is  not 
fatal  as  against  any  claimant  under 
prior  grant,  f^astern  Oregon  L.  Co.  f. 
Brosnan,  173  Fed.  67,  97  C.  C.  A.  382; 
Boe  r.  Arnold.  54  Or.  52,  102  P.  290, 
on  r.  three  cases. 

649-16  Frye  r.  Gullion,  143  la.  719, 
121  ISr.  W.  563;  Crowe,  etc.  Co.  r.  At- 
kinson, 85  Kan.  357.  116  P.  499;  Ca- 
hilUf.  ]^ran<rold,  151  Ky.  156,  151  S.  W. 
373;  Heckescher  v.  Cooper,  203  Mo.  27R, 
101  S.  W.  658;  Sassman  v.  Collins.  53 
Tex.  Civ.  71,  115  S.  W.  337:  Kane 
r.  Sholars,  41  Tex.  Civ.  154,  90  S.  W. 
937. 

If  possession  comports  with  usual  man- 
agement of  like  hands  by  their  owners 
tlio  evidence  is  suOicient.  Lam]iman  r. 
Van  Alstyne,  94  Wis.  417,  69  N.  W. 
171;  Hlinois  S.  Co.  r.  Budzisz,  106  Wis. 
499,  82  X.  W.  534;  HI.  S.  Co.  v.  .Teka, 
119  Wis.  122,  95  X.  W.  97;  Clithero 
r.  Fenner,  122  Wis.  356,  99  X.  W. 
1027.  It  is  competent  to  show  why 
claimant  was  allowed  to  remain  in  pos- 
session. Brncke  r.  Hubbard,  74  S.  C. 
144.  15S.  54  S.  E.  249. 
Third  party  may  testify  as  to  posses- 
sion. Dorian  r.  Westervitch,  140  .Ma. 
2'=!3,  37  S.  3S2. 

Conclusion. — A  statement  that  one  was 
in  oiHMi  ami  notorious  possession  is  a 
conclusion.  Driver  r.  King,  145  .Ma. 
5^5.   40    S.    315. 

Acts  of  ownership  must  be  continuous 
and  notorious. — rhastang  r.  nmstang, 
141  Aln.  451.  37  S.  799.  100  Am.  St. 
45;  Wade  r.  McDougle,  59  W.  Va.  113, 
52  S.   E.   1026. 

Insufficient  acts. — Masting  of  hogs  om 
land,  or  ranging  of  cattle.   ^'^  ' '^'vluct- 
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ing  a  sugrar  camp,  not  siiflieicnt.  Court- 
ney r.  Ashoraft.  31  Ky.  L.  H.  1324,  lOf) 
S.  W.  lOG.  Ami  so  of  oi-rasional  cut- 
tinf;  of  timVtor.  C'onihs  r.  Combs,  24 
Ky.  L.  K.  1  till  I.  72  S.  W.  8. 
Inclosure  without  use  insulficicnt.  Ap- 
pel  r.  Chil.lross,  53  Tex.  Civ.  G07,  IIG 
S.  W.  121). 

649-17  Illinois  S.  Co.  r.  Joka,  123 
Wis.  419,  101  X.  W.  399. 
650-1S  Merritt  r.  Westcrman,  165 
Mich.  ")3."»,  131  N.  W.  66;  Kin;rston  r. 
(iiu'k,  lof)  Mich.  264,  118  N.  W.  967; 
Miskwabik  D.  Assn.  r.  Croze,  140  Mich. 
194,  103  N.  W.  r^nS;  Wier  Lumb.  Co. 
r.  Conn  (Tex.  Ci\.),  156  S.  W.  276; 
Travis  r.  Hall,  37  Tex.  Civ.  143,  S3 
S.  "V.  425;  Illinois  S.  Co.  r.  Bilot,  109 
Wis.  41 S,  S4  N.  W.  855,  85  N.  W.  402, 
S3  Am.  St.  go.l. 

651-19  Doe  r.  Roe  (Del.),  SO  A.  352; 
Pennington  r.  Lewis,  4  Penne.  (Del.) 
447,  56  A.  378;  Abbott  r.  Perkinson, 
144  Kv.  495,  139  S.  W.  745;  Fuller  v. 
Mullins,  143  Kv.  639,  137  S.  W.  243; 
Miller  r.  Goodin  (Kv.  L.  R.),  124  S. 
W.  818;  Frazer  r.  Seiireau  (Tex.  Civ.), 
128  S.  \\\  649;  Illinois  S.  Co.  v.  Bilot, 
109  Wis.  418,  84  N.  W\  855,  85  N.  W. 
402,  ^3  Am.  St.  90.1. 
Without  color  of  title  enclosure  neces^ 
sarv.  Albert  Hanson  Lumb.  Co.  f. 
Co.',  130  La.  772,  58  S.  567. 
Entire  tract  need  not  be  continuously 
cultivated.  .lohnson  r.  Thomas,  23 
Ap]..  (as.  (D.  ('.)  141,  151. 
Land  may  be  enclosed  though  fence  in 
street,  it  aooms.  Howison  r.  Masson, 
29  Ajip.  Cas.  (D.  C.)  33S. 
Inclosure  and  cultivation. — Cultivation 
is  the  ef|uivalont  of  inclosure.  John- 
son V.  Thomas,  23  App.  Cas.  (D.  C.) 
141,  151.  Inclosure  by  fences  con- 
necting with  natural  barriers  sufficient. 
Doniphan  L.  Co.  r.  Case,  87  Ark.  168, 
112  R.  W.  208. 

Actual  inclosure  not  necessary  if  evi- 
dence shows  continuous,  open,  actual, 
exclusive  and  adverse  possession. 
Howison  r.  Masson,  29  App.  Cas.  (D. 
C.)  338;  Wade  r.  McDougle,  59  W.  Va. 
113,  52  8.   K.   1026. 

Cutting  timber  and  paying  taxes  may 
bo  ]iro\ cd  as  circuiiistaiiccs  to  aid  in 
determining  fact  and  fixing  extent  of 
possession.  Chastang  r.  CTiastang,  141 
Ala.  451,  37  S.  799,  109  Am.  St.  45. 
In  Texas  enclosing  land  does  not  show 
ail  verse  possession;  statute  rerpiires 
cultivation,  use  or  eniovment.  Dunn  ' 
f.  Taylor,  102  Tex.  80,'  113  S.   W.  265; 


McDonald  r.  McCrabb,  47  Tex.  Civ. 
259,    105   S.    W.   23S. 

Inclosure  must  be  maintained  and  ex- 
tend around  land.  .lohnson  r.  Albu- 
.|U(M(|uc,  12  N.  M.  2(1,  72  P.  9. 
Valuable  improvements  are  strong 
proof  of  i)ossession.  llill  r.  Co.,  103 
ill.   Apj..   41;    Dowdell    r.   Soc,   114   La. 

19,  :;s  s.  16. 

652-21  Myers  r.  Mayhew,  32  Ai-j.. 
Cas.  (D.  C.)  205;  Nevin  r.  Disharoon, 
6  Penne.  (Del.)  278,  66  A.  362;  Mitchell 
r.  Crummey,  134  Ga.  383,  67  S.  E.  1042 
("back-boxing"  for  turpentine  pur- 
])0se3);  Le  Sourd  r.  FMwards,  236  111. 
169,  86  N.  E.  212  (submerged  land); 
Kingston  r.  Guck,  155  Mich.  264,  IIS 
N.  W.  967;  Shinneco(d<  Hills,  etc.  R. 
Co.  V.  Aldrich,  132  App.  Div.  118,  116 
N.  Y.  S.  532;  Bardin  r.  Ins.  Co.,  S2 
S.  C.  358,  64  S.  K.  165  (continuous  use 
for  fuel  and  timber);  Illinois  S.  Co.  /'. 
Jeka,  123  Wis.  419,  101  N.  W.  399; 
Illinois  S.  Co.  v.  Bilot,  109  WMs.  418, 
84  N.  W.  855,  85  N.  W.  402,  83  Am. 
St.  905.  See  Dunn  r.  Tavlor,  102  Tex. 
SO,  113  S.  W.  265;  Hardy  O.  Co.  r. 
Purnham  (Tex.  Civ.),  124  S.  W.  221. 
Using  wood  lot  to  obtain  wood  for  use, 
sufficient.  Pitman  r.  Hill,  117  Wis.  318, 
94  N.  W.  40. 

653-23  Marietta  Fertilizer  Co.  v. 
Blair  (Ala.),  56  S.  131;  Mounts  V. 
Mounts,  155  Kv.  363,  159  S.  W.  818; 
Swattord  r.  Herd,  23  Ky.  L.  R.  1556, 
65  S.  \Y.  803;  Kingston  v.  Guck,  155 
:\lich.  264,  118  N.  W.  967. 
Contra  if  remainder  is  held  adversely 
to  him.  Curtis  r.  W^arden,  144  Ky. 
383,    138   S.   \y.   245. 

Exception  is  made  as  to  such  part  as 
may  be  in  actual  possession  of  another. 
Chastang  r.  Chastang,  141  Ala.  451, 
463,  37  S.  799,  109  Am.  St.  45;  Court- 
ney V.  Ashcraft,  31  Kv.  L.  R.  1324,  105 
S.  W.  106. 

Extent  of  possession  under  color  of 
title. — Claimant  holding  under  paper 
color  of  title  holds  in  accordance  with 
boumlaries  fixed  thereby.  Chastang  r. 
Chastang,  141  Ala.  451,  463,  37  S.  799, 
109  Am.  St.  45. 

In  Texas  only  so  much  as  is  actually 
occupied  can  1)0  claimed.  rhom]ison  r. 
Dutton,  96  Tox.  205,  71  S.  W.  544. 
Boundaries  must  be  shown. — One  who 
holds  adversely  without  paj^er  color  of 
title  must  show  extent  of  his  ))ossos 
fiion  by  proof  as  (dear  and  definite  as 
to  the  tract  claimed  as  would  bo  re 
quired  if  he  were  conveying  it  by  ,\-o.\. 
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Chastang  r.  Chastang,  141  Ala.  451,  463, 
37  S.  799,  109  Am.  St.  45;  McDaniel 
f.  Co.,  152  Ala.  414,  44  S.  70.5. 
653-24  Claim  must  extend  to  well- 
marked  or  well  defined  boundary.  Le 
Movne  v.  Roundtree,  135  Ky.  40,  121 
S.  W.  960. 

653-25  Original  C.  Co.  v.  Abbott, 
167  Fed.  681;  Alabama  S.  L.  Co.  t\ 
Hogue,  164  Ala.  657,  51  S.  320  (permis- 
sive occupation  by  son  of  claimant) ; 
Eoberson  r.  Downing,  126  Ga.  175,  54 
S.  E.  1020;  Files  v.  Co.,  123  La.  110,  48 
S.  763;  Murphy  v.  C,  187  Mass.  361, 
73  N.  E.  524;  Jasper  Tp.  v.  Martin,  161 
Mich.  336,  126  N.  W.  437;  Omodt  i: 
E.  Co.,  106  Minn.  205,  118  N.  W.  798; 
Eeno  B.  Co.  r.  Packard,  31  Nev.  433, 
103  P.  415,  104  P.  801;  McFarland  r. 
Cornwell,  151  N.  C.  428,  66  S.  E.  454; 
Coquille  Co.  v.  Johnson,  52  Or.  547, 
98  P.  132;  Beam  v.  Gardner,  18  Pa. 
Super.  245;  Sutton  v.  Whetstone,  21 
S.  D.  341,  112  N.  W.  850;  Thompson 
V.  R.  Co.  (Tex.  Civ.),  123  S.  W.  616; 
Sassman  t*.  Collins,  53  Tex.  Civ.  71, 
115  S.  W.  337;  Travis  r.  Hall,  37  Tex. 
Civ.  143,  83  S.  W.  425;  Pickens  v. 
Stout,  67  W.  Va.  422,  68  S.  E.  354; 
Laffitte  V.  Superior,  142  Wis.  73,  125 
N.  W.  105. 

To  make  tenant's  possession  inure  to 
benefit  of  landlord  existence  of  relation 
of  landlord  and  tenant  must  be  shown. 
Carlyle  r.  Pruett,  37  Tex.  Civ.  384,  84 
S.  W.  372.  Possession  under  lease  is 
presumed  to  continue  until  it  is  shown 
lessee  repudiated  it.  Jones  v.  Co.,  52 
Or.  311,  97  P.  625. 
Tenant's  open  and  notorious  possession 
may  be  suHicient  to  raise  presumjition 
of  notice  from  time  it  became  adverse. 
Hanson  v.  Sommers,  105  Minn.  434,  117 
N.  W.  842. 

Acknowledgment  of  tenancy  may  estab- 
lish relation  of  landlord  and  tenant, 
but  not  actual  possession  by  tenant; 
declarations  to  that  effect  are  hearsay. 
Dunn  V.  Taylor,  102  Tex.  SO,  113  S.  W. 
265.  Acts  of  tenant's  grantee,  without 
actual  surrender  to  landlord,  may  dis- 
seize latter  and  overthrow  presumption 
in  his  favor.  Illinois  S.  Co.  r.  Budzisz, 
139  Wis.  281,  121  N.  W.  362. 
Extent  of  tenant's  possession. — When 
a  tenant  is  placed  in  jiossession  of  a 
definite  part  of  a  larger  tract  of  land 
his  ])osses3or  will  not  avail  landlord 
beyond  part  so  claimed  and  held;  but 
if  tenant's  ])ossession  is  not  limited  it 
will  cover  all  land  owned  by  landlord, 


regardless  of  part  occupied.  Bell  v. 
Co.,  155  Fed.  712,  84  C.  C.  A.  60.  Ten- 
ant's possession  of  land  not  included  in 
landlord's  deed  is  simply  a  circum- 
stance. Illinois  C.  E.  Co.  v.  Hatter,  207 
111.  88,  69  X.  E.  751. 
Adverse  possession  by  wife  of  tenant. 
Wife  of  tenant  in  joint  occupation  of 
land  with  him  cannot  claim  adversely 
to  landlord  without  showing  he  had  no- 
tice of  her  claim.  Sizemore  v.  Trim- 
ble, 26  Ky.  L.  E.  8,  80  S.  W.  477. 
Length  of  tenant's  possession  may  be 
shown  bv  him.  Ilackett  v.  Webster, 
97  Md.  404,  55  A.  4 SO. 
Lands  must  be  identified. — Where  land 
claimed  without  paper  title  is  leased  to 
different  tenants  the  parts  leased  must 
be  identified.  Hackett  r.  Webster,  97 
Md.  404,  55  A.  4S0. 
When  a  question  of  fact. — If  a  judg- 
ment for  ))Ossession  is  rendered  against 
a  tenant  in  possession,  who  subse- 
quently leases  the  land,  it  is  a  question 
of  fact  whether,  during  the  interim, 
his  possession  was  that  of  lessor.  Lo- 
gan v.  Eobertson  (Tex.  Civ.),  S3  S.  W. 
395. 

Administrator's  possession  that  of 
heirs. —  Ihough  administrator  mistak' 
enly  assumes  right  to  hold  lands  of  de- 
cedent in  his  representative  capacity, 
Ills  possession  is  not  adverse  to  heirs 
until  kno\s'ledge  he  has  repudiated  his 
holding  in  that  capacity  is  brought  to 
them.  Ashford  r.  Ashford,  136  Ala. 
631.  34  S.  10. 

Repudiation  of  license  and  licensor's 
knowledge  of  it  must  be  shown  by 
licensee.  Weidensteincr  r.  Mallv,  55 
Wash.  79,  ]04  V.  143. 
Possession  of  judgment  debtor  may  be 
adverse  to  that  of  purdiaser  at  judg- 
ment sale  under  usual  conditions. 
Boslev  V.  Stewart,  140  la.  101,  117  N. 
W.   1103. 

Purchaser  in  good  faith  from  tenant 
niav  acquire  title.  Illinois  S.  Co.  v'. 
P.u.'lzisz,  139  Wis.  281,  119  N.  W.  935. 
654-26  See  Ilimmelberger-H.  L.  Co. 
r.  McCabe,  220  Mo.  154,  119  8.  W.  357; 
Whealton  &  Wisherd  v.  Doughtv,  112 
Va.  649,  72  S.  E.  112. 
655-27  McComb  r.  Saxc,  92  Ark. 
321,  122  S.  W.  987;  Paton  v.  Eobinson, 
81  Conn.  547,  71  A.  730;  Albert  Han- 
son Lumb.  Co.  r.  Co..  130  La.  772,  58 
S.  567;  Houston  Oil  Co.  r.  Griffin  (Tex. 
Civ.),  166  S.  W.  902;  Cochran  r. 
Moerer,  47  Tex.  Civ.  372,  105  S.  W. 
1138. 
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Sufficiency  of  proof. — Evideiue  showing 
survey  of  land  tor  iiiir|>ose  of  cutting 
it  into  blocks,  luiniboring  houses  on  it 
anil  exaction  of  loasj^s  from  occupants 
proves  entry  of  owner  was  niatlc  aniino 
clainamli.  Illinois  S.  Co.  r.  Builzisz, 
115  Wis.  OS,  SC)  X.  W.  1010. 
Entries  by  others  than  disseizors  not 
material.  Batclielder  r.  Hobbins,  !••") 
Me.  no,  -10  A.  210. 
Secret  and  undisclosed  intention  of  one 
■who  claims  to  own  land  in  going  upon 
it  is  iuuuaterial;  elVoitiveuoss  of  liis 
act  depends  upon  whether  it  bore  uiioii 
its  face  intention  to  resume  i)Ossession. 
Murphv  f.  C,  1S7  Mass.  361,  371,  73 
N.  E.  *-24. 

Interruption  of  use  of  water. — See  Ore- 
{Zon  c.  Co.  r.  Co.,  41  Or.  200,  60  P.  4.1.5, 
03   Am.   St.   701. 

Fences  down. — Failure  to  constantly 
maintain  fences  enclosinfj  land  does  not 
interrupt  adverse  possession.  Kane  i'. 
Sholars,  41  Tex.  Civ.  154,  00  S.  W.  037. 
Unsuccessful  suit  immaterial. — ]\Ic Allen 
r.  Alonzo,  40  Tex.  Civ.  440,  102  S.  W, 
475. 

Void  judgment  inadmissible. — Barrett 
r.  McKinnev  (Tex.  Civ.),  03  S.  W.  240. 
656-28  Bradburv  r.  Dumond,  80  Ark. 
S2,  00  S.  W.  300;'  Tudor  Mfg.  Co.  v. 
Co.,  5  O.  C.  C.  (N.  S.)  37. 
Intention  to  return  immaterial  if  party 
left  no  indicia  of  continuing  posses- 
sion. Hovle  V.  Mann,  144  Ala.  516, 
41    S.   S35." 

Abandomnent  is  not  shown  by  procur- 
ing a  jiatent  to  ]>ortion  of  land  ad- 
versely possessed;  patent  only  eviden- 
tiary of  fact  land  vacant.  Asher  v. 
Howard,  28  Ky.  L.  E.  1097,  91  S.  W. 
270.  It  is  shown  by  removal  of  all 
improvements  after  a  survey  showing 
land  had  been  inclosed  by  mistake. 
Noyes  r.  Douglas,  30  Wash.  314,  81  I'. 
724.  No  abandonment  of  highway  in 
absence  of  estoppel.  Morehouse  v.  Bur- 
got,  22  O.  C.  C.  174.  Absence  from 
inclosed  land  for  reasonable  time  is 
not  abanilonment,  there  being  no  proof 
of  intention  to  give  it  that  effect. 
Richards  r.  Hasliins,  72  Neb.  105,  100 
N.  W.  151.  Party  who  alleges  abandon- 
ment must  show  it.  Agnew  r.  Pawnee 
Citv,  70  Xcb.  603,  113  N.  \\.  236. 
657-20  Bell  r.  Co.,  155  Fed.  712,  84 
C.  C.  A.  60;  Brown  r.  Hartford,  173 
Mo.  183,  73  S.  W.  140;  Abels  v.  .Joseph 
(Tex.  Civ.),  148  S.  W.  1154;  Johnson 
r.  P.rmvn,  33  Wash.  588,  74  P.  077. 
Evidence  not  showing  abandonment  of 


possession,  daston  r.  Maj',  120  Minn. 
154,  138  N.  W.  1025. 
Constructive  possession  of  original 
owner  is  restoii'il  by  abandonment. 
Trustees  of  Caledonia  County  Grammar 
School  r.  Howard,  84  Vt.  1,  77  A.  877. 
658-3(>  Central  C.  &  C.  Co.  r.  Pennv, 
173  Fe.l.  340,  07  C.  C.  A.  600;  Silva 
r.  Hawn,  10  Cal.  App.  544,  102  P.  952; 
Curnsey  r.  W.  Co.,  6  Cal.  Aj.p.  387,  92 
P.  320.;  Quigg  r.  Zeugin,  82  Conn.  437, 
74  A.  753;  Tlill  r.  Co.,  103  111.  App. 
41;  O 'Flaherty  r.  Mann,  106  111.  304, 
03  N.  E.  727;  Eennert  r.  Shirk,  163 
Ind.  542,  72  N.  E.  540;  Murphy  v. 
Xewingham,  151  Ky.  360,  151  S.  W. 
030;  Sawbridge  v.  Fergus  Falls,  101 
Minn.  378,  112  N.  W.  385;  Andrews  i: 
Hastings,  85  Neb.  548,  123  N.  W.  1035; 
Illinois  S.  Co.  r.  Bilot,  109  Wis.  418, 
420,  84  N.  W.  85.5,  85  N.  W.  402. 
As  between  grantor  and  grantee. — It  is 
not  reciuirod  that  a  grantor  remaining 
in  jpossession  give  direct  notice  of  his 
hostile  claim,  if  acts  done  are  so  open, 
notorious  and  hostile  as  to  clearly  show 
intentions.  Meeks  r.  Garner,  93  Ala. 
17,  8  S.  378,  11  L.  R.  A.  196;  Knight 
r.  Knight,  178  HI.  553,  53  N.  E.  306; 
McClenahan  r.  Stevenson,  118  la.  106, 
91  N.  W.  025;  Kelly  v.  Palmer,  01  Minn. 
133,  07  N.  W.  578.  See  040-12,  supra. 
Cost  of  land  and  improvements. — Claim- 
ant may  show  what  he  ]iaid  for  land, 
cost  of  improvement  put  on  it  by  his 
predecessor  in  title,  and  that  latter 
brought  action  for  trespass  on  it.  Luce 
i:  Parsons,  102  Mass.  8,  77  N.  E.  1032. 
659-31  Owen  v.  Moxom,  167  Ala. 
615,  52  S.  527;  Butler  r.  Hines,  101 
Ark.  409,  142  S.  W.  509;  Rucker  r. 
Pucker,  136  Ga.  830,  72  S.  E.  241; 
Kirbv  r.  Kirby,  236  111.  255,  86  N.  E. 
250;  Goodall  r.  Drew,  85  Vt.  408,  82 
A.    080. 

Possession  proved  by  evidence  of  char- 
aiter  of  possession  and  use  and  is  not 
limited  to  declarations  of  claimant. 
Woodco.ds  r.  Heirs.  02  Neb.  723,  139 
X.   W.    04  0. 

Uncorroborated  testimony  of  claimant 
is  insnflicient.  Delatour  r.  Wendt,  93 
Xcb.  175,  130  X.  W.  1023. 
Public  declarations  not  essential.  Green 
r.  Horn,  12s  App.  Div.  OsO,  112  N.  Y. 
S.  !I03. 

Plaintiff  was  properly  allowed  on  cross- 
examination  to  ask  Coojier's  wife,  his 
co-defendant,  if  Coojier  had  hired  a  sur- 
veyor "to  run  out  liis  holding.s. "  And 
also  to  ask  defendants'  witness  Turner, 
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who  had  surveyed  section  45  at  the 
instance  of  J.  M.  Cooper,  as  to  the 
latter 's  statements  made  and  instruc- 
tions given  to  him  at  the  time  in  re- 
gard to  the  running  of  the  lines.  Cooper 
r.  Slaughter,  175  Ala.  211,  57  S.  477. 
Declarations  by  deceased  predecessor 
in  title  are  hearsay  and  therefore  in- 
admissible. Eoy  V.  Moore,  85  Conn. 
159,  82  A.  233. 

659-32  Cooper  r.  Slaughter,  175  Ala. 
211,  57  S.  477;  Stricklin  v.  Moore,  106 
Ark.  14.  15  S.  W.  1009,  1183;  Barton 
v.  Johnson,  137  Ga.  332,  73  S.  E.  516; 
Gascho  r.  Lennert,  176  Tnd.  677,  97  N. 
E.  6;  Griffith  v.  Griffith's  Exr.,  152 
Ky.  185,  153  S.  W.  229;  City  v.  Xall, 
144  Ky.  259,  137  S.  W.  1090. 
Evidence  insufficient.  — •  McKinnon  v. 
Johnson,  59  Fla.  332,  52  S.  2S8. 
Improvements. — Ver  Stieg  v.  Wabash  K. 
Co.  (Mo.),  151  S.  W.  431. 
659-33  Pdake  f.  West,  89  Neb.  794, 
132  N.  W.  394;  Horbach  r.  Boyd,  64 
Keb.  129,  89  N.  W.  644;  Lanham  v. 
Bowlbv,  79  Xeb.  39,  112  N.  W.  324; 
Stillman  v.  City,  129  N.  Y.  S.  515;  Gard- 
ner v.  Wright,  49  Or.  609,  91  P.  286; 
Nona  M.  Co.  v.  Wright,  101  Tex.  14, 
102  S.  W.  1118. 

Testimony  as  to  intent,  if  not  forti- 
fied bv  acts,  is  not  convincing.  Bush 
V.  Griffin,  76  Neb.  214,  107  N.  W.  247; 
Knitrht  V.  Denman,  64  Neb.  814,  90  N. 
W.  S63. 

Sufficiency  of  acts. — Acts  need  not  be 
such  as  will  bring  to  owner  knowledge 
of  fact  of  adverse  possession;  it  is 
enough  they  should  be  presumed  to  do 
so  if  he  exercises  reasonable  care  and 
diligence.  Lawrence  i:  Co.,  144  Ala. 
524,  41  S.  612;  Carnev  v.  Hennessey, 
74  Conn.  107,  49  A.  910,  92  Am.  St. 
199,  53  L.  R.  A.  699;  Missouri  L.  &  M. 
Co.  r.  Jewell,  200  Mo.  707,  98  S.  W. 
578;  Williams  f.  Shepherdson,  4  Neb. 
(Unof.)  608,  95  N.  W.  S27.  As  be- 
tween grantor  and  grantee  acts  of 
former  in  conveying  land,  causing  him- 
self to  be  named  as  owner  upon  mai)S 
and  plats  and  openly  and  publicly 
claiming  it  as  his  own,  will  suffice. 
Horbach  v.  Boyd,  64  Neb.  129,  89  N.  W. 
644. 

Not  necessary  knowledge  be  compelled. 
Lawrence  r.  Co.,  HI  Ala.  524,  41  S. 
612. 

Extent  of  encroachment,    rather    than 
use    to    which    land    is    put,    will    deter- 
.  mine    sufficiency    of    occui>ancy    as    mo- 
tive  in   the   absence  of   color   of   title. 


Jones  r.  Weaver  (Tex.  Civ.),  122  S. 
W.   619. 

660-34  Northern  P.  R.  Co.  f.  De- 
vine,  53  Wash.  241,  101  P.  841,  ab- 
sence of  deed  and  proof  of  payment 
of  taxes,  significant. 
660-35  Silva  v.  Hawn,  10  Cal.  App. 
544,  102  P.  952  (defendant  must  show 
use  was  permissive  or  without  his 
knowledge);  Lake  Shore,  etc.  R.  Co. 
t:  Johnson,  157  Mich.  115,  121  N.  W. 
267;  Triece  r.  South  Haven,  154  Mich. 
129,  117  N.  W.  555;  Girtman  v.  S.  (Tex. 
Cr.),  164  S.  W.  1008;  Merriman  v.  Bla- 
lack,  57  Tex.  Civ.  270,  122  S.  W.  403; 
Laffitte  r.  Superior,  142  Wis.  73,  125 
N.   W.   105. 

Insufficient  evidence  of  adverse  use. 
City  r.  Henson,  124  N.  Y.  S.  5SS. 
If  possession  has  been  taken  up  to  a 
partition  fence,  under  claim  of  right, 
immaterial  who  erected  fence.  Som- 
mer  r.  Compton,  52  Or.  173,  96  P.  124. 
661-37  Ashford  v.  McKee  (Ala.),  62 
S.  879;  Williams  V.  Lyon  (Ala.),  61 
S.    299. 

Evidence  of  general  reputation,  not 
competent  to  show  ownership  or  title. 
Henrv  v.  Brown,  143  Ala.  446,  39  8. 
325;  Lambert  v.  Hemler,  244  111.  254, 
91   N.  E.  435. 

661-38  Thompson  r.  Logan,  166  Ala. 
45,  51  S.  9S5;  Mears  v.  Co.,  18  N.  D. 
3S!4,  121  N.  W.  916. 
Statutory  notice.  Hurst  v.  Swango, 
144  Ky.  22,  137  S.  W.  794. 
Acquiescence  by  owner  in  use  of  ease- 
ment mav  be  proved.  Walling  r.  Eg- 
gers,  25  Ky.  L.  R.  1563,  78  S.  W.  428. 
Owner's  knowledge. — In  some  cases  the 
rule  is  thus  stated:  less  proof  of  a  gen- 
eral character  is  required  when  it  ap- 
pears possession  and  claim  were  in  fact 
brought  to  owner's  knowledge.  Batch- 
older  r.  Robbins,  95  :Nre.  59,  49  A.  210. 
Use  of  water. — See  Davis  v.  Chamber- 
lain, 51  Or.  304,  98  P.  154. 
661-39  Little  Rock,  etc.  R.  Co.  v. 
Rankin  (Ark.),  156  S.  W.  431;  Morris 
r.  Ferrell,  102  Ark.  679,  143  S.  W. 
583;  Langhorst  v.  Rogers,  88  Ark.  318, 
114  S.  W.  915;  Adams  r.  Fryer,  59 
Fla.  112,  52  S.  611;  Peters  r.  Tilgh- 
man,  111  Md.  227,  73  A.  726;  Chilton 
r.  Comanianni,  221  Mo.  685,  120  S.  W. 
1174;  Cook  r.  Lumb.  Co.  (Tex.  Civ.), 
149  S.  W.  716;  Dunn  r.  Taylor  (Tex. 
Civ.),  143  S.  W.  311;  Davis"  r.  Adams 
(Tex.  Civ.l,  129  S.  W.  150;  Turner  '•. 
T.add.  42  Wash.  274,  84  P.  866. 
Continuity   is   a   fact   to   which   a   wit- 
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ness  may  testify,  and  such  evidcuco  is 
not  objectionable  as  being  a  nieie  con- 
clusion or  opinion.  OKott  v.  Squires 
(Tex.  Civ.),  114  8.  W.  314. 
Appointment  of  receiver  for  corpora- 
tion and  siudi  interrujitions  of  use  of 
its  casement  as  were  essential  to  its 
continued  use  arc  not  fatal.  Ilindley 
r.  K.  Co.,  42  Misc.  .Iii,  s.l  X.  Y.  S.  .Kii. 
Interruption  by  trespassers  immate- 
rial. Gardner  c.  Wright,  49  Or.  GUi», 
91    P.    lNC. 

Unsuccessful  suit  not  an  interruption. 
ll'id;  Moore  r.  Ureene,  19  Uuw.  (U.  .S.) 
(39. 

662-44)  Suit  r.  Iron  Co.,  172  Ala. 
101,  o5  S.  639;  Knight  r.  Hunter,  155 
Ala.  238,  46  S.  235;  lloyle  r.  Mann,  144 
Ala.  516,  41  S.  835;  St.  Louis,  etc.  Co. 
r.  Mulkcv,  100  Ark.  71,  139  S.  W.  643; 
Collins  r.  Gray,  154  Cal.  131,  97  P. 
142;  Davis  r.  "S.,  9  Ga.  App.  430,  71 
S.  E.  603;  Godley  r.  Barnes,  132  Ga. 
513,  64  S.  E.  546;  Richie  i:  Owslev, 
137  Kv.  63,  121  S.  W.  1015;  Pickrell 
r.  Carlisle,  135  Ky.  126,  121  S.  W. 
1029;  Walling  r.  Eggers,  25  Ky.  L.  R. 
1563,  78  S.  W.  428;  Files  v.  Co.,  123 
La.  110,  48  S.  763;  Luce  v.  Parsons, 
192  Mass.  8,  77  N.  E.  lflfS2;  Merritt 
r.  Westerman,  165  Mich.  535,  131  N. 
W.  66;  Xall  r.  Conover,  223  Mo.  477, 
122  S.  W.  1039;  Charles  v.  Pickens,  214 
Mo.  212,  112  S.  W.  551;  So.  Omaha  i'. 
Meehan,  71  Neb.  230,  98  N.  W.  691; 
Bond  r.  Beverly,  152  N.  C.  56,  67  S.  E. 
55;  Bardin  r. 'ins.  Co.,  82  S.  C.  358, 
64  S.  E.  165;  Coler  v.  Alexander  (Tex. 
Civ.),  128  S.  W.  664;  Bennette  r.  Col- 
lins, 54  Tex.  Civ.  16,  116  S.  W.  618 
(though  one  jof  the  predecessors  did  not 
know  the  exact  limits  of  the  land,  it 
having  been  claimed  and  held  as  one 
tract);  Williams  r.  R.  Co.,  52  Tex.  Civ. 
217,  114  S.  W.  877  (though  one  of  the 
parties  may  have  been  mistaken  in  the 
rii^ht  under  which  he  held);  Harris  v. 
Iglehart,  52  Tex.  Civ.  6,  113  S.  W. 
170;  Illinois  S.  Co.  v.  Paczocha,  139 
Wis.  23,  119  N.  W.  550;  Clithero  v. 
Fenner,  122  Wis.  356,  99  N.  W.  1027; 
Bryant  r.  Cadle,  18  Wyo.  64,  104  P.  23. 
See  Southern  P.  Co.  v.  Pigott,  93  Miss 
281,  47   S.  3S1. 

Deed  not  controlling.  — =  Presumption 
dtM'd  covers  all  land  conveyed  is  over- 
come by  proof  that  grantor  had  ac- 
quired title  by  adverse  possession  to 
a  strip  adjoining  that  conveyed  where 
he  transferred  possession  to  it  in  con- 
nection  with   land   conveyed.     Clithero 


V.  Fenner,  122  Wis.  356,  99  N.  W.  1027. 
Payment  of  taxes  may  be  combined 
with  actual  possession.  Uaither  i. 
Cage,  82  Ark.  51,  100  S.  W.  80;  Phila- 
doljiliia  Co.  V.  Palmer,  32  Wash.  455, 
73   i*.  501. 

Possessions  cannot  be  connected  un- 
less they  aro  continuous  notwithstand- 
ing privity.  Dunn  v.  Taylor,  102  Tex. 
SO,   113   S.  W.  265. 

662-41  Henry  v.  Brown,  143  Ala. 
440,  39  S.  325;  Messer  i:  Bk.,  149  Cal. 
122,  84  P.  835;  Hooper  v.  Stuart,  23 
App.  Cas.  (D.  C.)  434;  Peters  v.  Tilgh- 
nuui,  111  Md.  227,  73  A.  726;  City  c. 
Truex,  235  Mo.  619,  139  S.  W.  390; 
Moore  r.  Helvy,  235  Mo.  443,  138  S.  W. 
481;  Chilton  v.  Comanianui,  221  Mo. 
685,  120  S.  W.  1174;  Chicago,  etc.  R. 
Co.  V.  Erskine,  83  Neb.  95,  118  N.  W. 
1098;  Zweibel  v.  Myers,  69  Neb.  294, 
95  N.  W.  597;  Pohlman  r.  Church,  60 
Neb.  364,  83  N.  W.  201;  Murray  v.  Ro- 
mine,  60  Neb.  94,  82  N.  W.  318;  Hol- 
drego  V.  Livingston,  79  Neb.  238,  112 
N.  W.  341;  Montague  v.  Marunda,  71 
Neb.  805,  99  N.  W.  653;  Johnston  v. 
Case,  131  N.  C.  491,  42  S.  E.  957;  More- 
house V.  Burgot,  22  O.  C.  C.  174;  Gard- 
ner r.  Wright,  49  Or.  609,  91  P.  286; 
Brucke  v.  Hubbard,  74  S.  C.  144,  160, 
54  S.  E.  249;  Moore  v.  Loggins  (Tex. 
Civ.),  114  S.  W.  183;  Yellow  Poplar 
L.  Co.  V.  Thompson,  108  Va.  612,  62  S. 
E.  358;  Illinois  S.  Co.  r.  Budzisz,  106 
Wis.  499,  82  N.  W.  534,  80  Am.  St.  54, 
48  L.  R.  A.  830;  Clithero  v.  Fenner, 
122  Wis.  356,  99  N.  W.  1027,  106  Am. 
St.  978;  Closuit  v.  Co.,  130  Wis.  258, 
110  N.  W.   222. 

Grantor's  possession  of  land  not  in- 
cluded in  deed  cannot  inure  to  bene- 
fit of  grantee  unless  possession  de- 
livered to  him.  Illinois  S.  Co.  r.  Hat- 
ter, 207  111.  88,  69  N.  E.  751. 
Claimant  may  be  defeated  by  show- 
ing jtaramount  outstanding  title  in 
third  persons,  though  no  privity  be  es- 
tablished between  them  and  defend- 
ant. Waters  v.  Durrence,  119  Ga.  934, 
47    S.    E.   216. 

Permissive  possession  cannot  be  tacked 
to  adverse  possession.  Original  C.  M. 
Co.  V.  Abbott,  107  Fed.  681. 
663-42  Walling  r.  Eggers,  31  Ky.  L. 
R.  1009,  104  S.  W.  360;  Parker  v.  Wolf 
(Or.),  138  P.  463;  Sommer  v.  Comp- 
ton,  52  Or.  173,  90  P.  124;  Ilfinois  S. 
Co.  r.  Paczocha,  139  Wis.  23,  119  N. 
W.  550. 
Under  statutes  the  benefit  of  the  rec- 
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ord  and  possession  of  a  vendor  does 
not  inure  to  vendee  unless  his  pos- 
session is  under  record  of  deed  on 
which  he  relies.  Logan  v.  Eobertson 
(Tox.  Civ.),  S3  S.  W.  395. 
664-44  Oliver  v.  Williams,  163  Ala. 
370,    30    S.   937. 

Requirement  of  continuity  is  satisfied 
1)V  proof  of  parol  transfer.  Murray 
n  Romine,  60  Neb.  94,  82  N.  W.  31 S; 
So.  Omaha  v.  M«ehan,  71  Neb.  230,  98 
N.  W.  691;  Illinois  S.  Co.  V.  Jeka,  119 
Wis.  12£,  95  N.  W.  97, 
664-45  Illinois  S.  Co.  v.  Paczocha, 
139  Wis.  23,  119  N.  W.  550. 
665-47  Party  claiming  adverse  pos- 
session must  show  other  party  was  not 
prevented  by  law  from  asserting  his 
rights  during  period  in  which  title  is 
claimed  to  have  been  obtained.  Breed- 
on  V.  Moore,  82  S.  C.  534,  64  S.  E.  604. 
666  That  the  possession  is  in  record 
owner  is  presumed  from  the  record  title 
of  the  land.  Brannock  v.  McHenry,  252 
:\ro.  1,  158  S.  W.  385. 
No  presumption  that  possession  is  ad- 
verse where  statutory  period  has  not 
expired.  Illinois  Steel  Co.  r.  Tamms, 
154  Wis.  340,  141  N.  W.  1011. 
666-48  Sloss-Sheffield  -S.  &  I.  Co. 
r.  Taff,  178  Ala.  3S2,  59  S.  658;  Janks 
r.  McMahon,  21  Cal.  App.  781,  133  P. 
21;  Avery  v.  Lock,  55  Fla.  612,  46  S. 
844;  Kirby  r.  Kirby,  236  111.  255,  86 
N.  E.  259;  Le  Sourd  v.  Edwards,  236 
111.  169,  86  N.  E.  212;  Carver  v.  El- 
more, 147  Ky.  521,  144  S.  W.  1062; 
Flagg  V.  Phillips,  201  Mass.  216,  87 
N.  E.  598;  Sheldon  v.  R.  Co.,  161  Mich. 
503,  126  N.  W.  1056;  Collins  r.  Colleran, 
86  Minn.  199,  90  N.  W.  364;  Kelly  v. 
Palmer,  91  Minn.  133,  97  N.  W.  578; 
Stay  ton  v.  Hastain,  221  Mo.  712,  120 
S.  W.  763;  Johns  r.  .Tohns  (Pa.),  90  A. 
535;  Walker  r.  Killian,  62  S.  C.  482, 
40  S.  E.  887;  Chicago,  etc.  E.  Co.  v. 
Johnson  (Tex.  Civ.),  156  S.  W.  253; 
Sowles  r.  Minot,  82  Vt.  344,  73  A. 
1025;  Thompson  v.  Camper,  106  Va. 
315,    55   S.    E.    674. 

Adverse  possession  not  presumed.  ]\ronk 
V.  Wilmington,  137  X.  C.  322,  49  S.  E. 
345;  Parker  v.  Banks,  79  N.  C.  480. 
Contra.  RufTin  v.  Overbv,  88  N.  C.  369. 
666-49  Lecroix  r.  Malone,  157  Ala. 
434,  47  S.  725;  Gilbert  r.  Co.,  53  Fla. 
319,  43  S.  754;  Barrs  r.  Brace,  38  Fla. 
265,  20  S.  991;  McBride  r.  Caldwell, 
142  la.  228,  119  N.  W.  741  (possession 
presumptively  under  deed);  Roth  r. 
i\[unzenraaier,    118    la.    326,    91    N.    W. 


1072;  Bowling  v.  Co.,  134  Ky.  249,  120 
S.  W.  317;  Stone  v.  Perkins,  217 
Mo.  586,  117  S.  W,  717;  Missouri,  etc. 
Co.  V.  Jewell,  200  Mo.  707,  9S  S.  W. 
578;  Heckescher  v.  Cooper,  203  Mo. 
278,  101  S.  W.  658;  Butler  v.  Smith, 
84  Neb.  78,  120  N.  W.  1106;  Horbach 
r.  BoA-d,  64  Neb.  129,  89  N.  W.  644; 
Troxell  v.  Johnson,  52  Neb.  46,  71  N. 
W.  968;  Johanson  v.  E.  Co.,  73  N.  J. 
L.  767,  64  A.  1061;  Betjemann  v.  R. 
Co.,  127  App.  Div.  83,  111  N.  Y.  S. 
567;  Bland  v.  Beasley,  145  N.  C.  168, 
58  S.  E.  993;  Enderlin  Inv.  Co.  v.  Nord- 
hagen,  18  N.  D.  517,  123  N.  W.  390; 
Sommer  v.  Compton,  52  Or.  173,  96  P. 
124;  Montgomery  v.  Shaver,  40  Or.  244, 

66  P.  923;  Love  v.  Turner,  71  S.  C. 
322,  51  S.  E.  101;  Hatch  v.  Lusignan, 
117  Wis.  428,  94  N.  W.  332. 
Presumption  when  vendor  in  possession. 
If  the  evidence  is  not  clear  as  to 
whether  a  vendor  remained  in  posses- 
sion for  himself  or  for  vendee  it  will 
be  presumed  his  possession  was  by  suf- 
ferance. McClenahan  v.  Stevens,  118 
la.  106,  91  N.  W.  925;  Succession  of 
Zebriska,  119  La.  1076,  44  S.  893,  dist. 
Roe  V.  Bundy,  45  La.  Ann.  398,  12  S. 
759;  Horbach  v.  Bovd,  64  Neb.  129,  89 
N.  W.  644;  Gardner  v.  Wright,  49  Or. 
609,   91    P.   280. 

Subsequent  entry  by  grantor. — But  if 
grantor  subsequently  makes  entry  it 
is  not  to  be  presumed  he  does  so  in 
subordination  to  title  granted,  especi- 
ally if  several  years  intervened  be- 
tween grant  and  entrv.  Horbach  i'. 
Bovd,  64  Neb.  129,  89  N.  W.  644;  Gard- 
ner r.  Wright,  49  Or.  609,  91  P.  2S6. 
Dower  right. — A  widow  whose  dower 
is  not  assigned  is  presumed  to  possess 
in  right  of  dower,  notwithstanding  re- 
marriage. Reed  V.  Hacknev,  69  N.  J. 
L.   27,  54  A.  229. 

667-50  Meurin  v.  Kopplin  (Tex. 
Civ.),  100  S.  W.  984. 
667-51  U.  S.  V.  Chaves,  159  TT.  S. 
452;  U.  S.  r.  Benito,  1  P.  R.  Fed.  267; 
Love  V.  Turner,  71  S.  C.  322,  51  S.  E. 
101;    Riffle    r.   Skinner,   67    W.   Va.    75, 

67  S.   E.    1075;    Smith    r.   Cornelius,  41^ 
W.  Va.  59,  23  S.  E.  599. 

No  presumption  from  fact  state  made 
second  grant  it  reacquired  title  after 
first  grant.  Love  r.  Turner,  71  S.  C. 
322,   51    S.   F.   101. 

Grant  to  public  may  be  presumed 
after  fortv  vears'  iiso  of  land  as  high- 
way.' Diehl"  V.  R.  Co..  17  Pa.  D.  961. 
Deed  may  be  presumed  against  actual 
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belief  of  jurv.  CadTvaMcr  r.  Price, 
in  >r.l.  3io,  "73  A.  273. 
668-52  Bavnard  v.  Every  Evening 
Pt{?.  Co.  (Del.),  77  A.  SSo";  Carino  v. 
Government,  7  Phil.  Isl.  132. 
668-53  Possession  presumptively 
rightful. — Lanji:stou  r.  Cothran,  7S  S. 
C.  23,  58  S.  E.  956.  Every  one  is 
presumed  to  possess  for  himself.  Suc- 
cession of  Zebriska,  119  La.  1076,  44 
S.  893.  Long  continued  possession 
coupled  with  notorious  acts  of  owner- 
ship raise  presumption  of  grant  from 
record  owner.  U.  S.  v.  Chavez,  175 
U.  S.  509;  Doty  V.  Jameson,  29  Ky.  L, 
R.  507,  93  S.  W.  638;  Flanagan  v. 
I\Iathiesen,  70  Neb.  223,  97  N,  W.  287; 
In  re  Mayor,  73  App.  Div.  394,  77  N. 
Y,  S.  31;'Townsend  r.  Boyd,  217  Pa. 
386,  66  A.  1099;  Jenkins  r.  McMichael, 
21  Pa.  Super.  161;  Carter  v.  Co.,  22 
Pa.  Super.  162. 

Good  faith  is  presumed  from  adverse 
l)osscssion.  Bowman  r.  Owens,  133  Ca. 
49,  65  S.  E.  156. 

668-54  Fletcher  v.  Fuller,  120  U.  S. 
534;  Penny  v.  Co.,  138  Fed.  769,  71 
C.  C.  A.  135;  Albertina  v.  Kapiolani, 
14  Haw.  321;  Kapiolani  v.  Cleghorn, 
14  Haw.  330;  Eennert  v.  Shirk,  163  Ind. 
542,  72  N.  E.  546;  Mounts  V.  Mounts, 
155  Ky.  363,  159  S.  W.  818;  Gerstner 
r.  Payne,  160  Mo.  App.  289,  142  S.  W. 
794;  Criswell  v.  Noble,  61  Misc.  483, 
113  N.  Y.  S.  954;  Ovig  v.  Morrison,  142 
Wis.  243,  125  N.  W.  449;  Wilkins  v. 
Nicolai,  99  Wis.  178,  74  N.  W.  103; 
Mover  v.  Hope,  101  Wis.  123,  77  N.  W. 
720. 

Presumption  of  fact  only, — Carlisle  v. 
Gibbs,  44  Tex.  Civ.  189,  98  S.  W.  192. 
It  may  be  neutralized  by  failure  of 
claimant  on  cross-examination  to  testi- 
fy positively  as  to  claim  of  right  or 
assertion  of  ownership.  Evan  v.  Lin- 
coln. Sr)  Neb.  539,  123  N.  W,  1021. 
Burden  of  proof. — Any  one  disputing 
presumption  has  burden  of  establish- 
ing his  contention.  Mever  V.  Hope, 
,101  Wis.  123,  77  N.  W.  720;  Closuit  V. 
Co.,  130  Wis.  25^'.  110  N.  W.  222. 
Under  adverse  possession  by  husband 
and  wife  he  is  presumed  to  be  in  pos- 
session. Drink  water  v.  Crist,  S3  Ark. 
293,  103  S.  W.  733.  Presumption  nega- 
tived by  showing  title  in  wife  by  re- 
corded deed.  Bowman  v.  Owens,  133 
Gn.  49.  n.-;  S.  F.  150. 
Actual  possession  under  color  of  title 
presumed    to    continue    if    there    is    no 


evidence  of  abandonment.  Buck  t".  R. 
Co.,  159  Ala.  305,  48  S.  699. 
It  is  presumed  grantor  who  subsequent- 
ly takes  deed  from  stranger  and  enters 
on  land  he  conveyed  did  so  by  virtue 
of  convevanee  to  him.  Chatham  v. 
Lnnsford,  149  N.  C.  363,  63  S.  E.  81. 
668-55  Craven  v.  Craven  (Ind.), 
103  N.  E.  333;  TToflPman  r.  Zollman, 
49  Ind.  App.  664,  97  N.  E.  1015;  Cahill 
r.  Mangold,  151  Kv.  156,  151  S.  W. 
373;  Burton -W.  Co!  v.  Bk.,  130  Ky. 
389,  113  S.  W.  445;  Bruner  Cfranitoid 
Co.  r.  Lime  &  C.  Co.,  169  Mo.  App.  295, 
152  S.  W.  601;  Oregon  R.  Co.  v.  Hertz- 
berg,  26  Or.  216,  37  P.  1019;  Williams 
r.  Green,  111  Va.  20.5,  68  S.  E.  253; 
Illinois  S.  Co.  v.  Budzisz,  106  Wis.  499, 
514,  82  N.  W.  534;  Illinois  S.  Co.  v. 
Jeka,  119  Wis.  122,  95  N.  W.  97;  Illi- 
nois S.  Co.  V.  Bilot,  109  Wis.  418,  440, 
84  N.  W.  855,  85  N.  W.  402,  82  Am. 
St.  905;  Pitman  v.  Hill,  117  Wis.  318, 
?i  N.  W.  40. 

"A  conveyance  of  real  property  may 
be  established  by  circumstances  such 
as  long  possession  and  enjoyment  of 
it,  and  such  circumstances  may  create 
a  presumption  of  fact,  but  not  a  pre- 
sumption of  law. ' '  Masterson  v.  Har- 
rington <Tex.  Civ.),  145  S.  W.  626, 
qnot.  Carlisle  v.  Gibbs,  44  Tex.  Civ. 
189,  98  S.  W.  192. 

No  presumption  trees  conveyed  by 
owner  of  land  on  which  they  stand 
belonged  to  him.  Yellow  Poplar  L.  Co. 
r.  Thompson,  108  Va.  612,  62  S.  E. 
358. 

669-56  Relations  of  parties  to  each 
other  will  raise  to  presumption  use  of 
property  is  permissive  and  not  adverse 
— as  between  father  and  son.  That  pre- 
sumption continues  until  there  is  open 
assertion  of  hostile  title,  other  than 
mere  possession,  and  knowledge  thereof 
comes  to  owner,  regardless  of  extent 
of  dominion  exercised  by  possessor. 
Collins  V.  Colleran,  86  Minn.  199,  90 
N.  W.  364;  O'Bovle  r.  McHugh,  66 
Minn.,  390,  69  N.  W.  37.  Such  pre- 
sumption may  be  rebutted  by  proof 
parol  gift  of  land  was  made  to  son. 
Malone  v.  Malone,  88  Minn.  418,  93  N. 
W.   605. 

No  presumption  that  claimant's  actual 
possession   began  at   date  of  his  deed. 

:  Stocklev  V.  Cissna,  119  Fed.  812,  56  C. 

I  C.    A.    324. 

Nor  of  occupation  under  void  deed. 
Murphv   V.   C,   187   Mass.  361,  375,   73 

I  N.  E,  524. 
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Good  faith  presumed  when  claim  of 
right  under  color  of  title  shown.  Mc- 
Bride  v.  Caldwell,  142  la.  228,  119  N. 
W.   741. 

Possession  presumed  to  have  continued 
under  deed  if  entry  made  under  it. 
Feller  v.  Lee,  225  Mo.  319,  124  S.  W. 
1129. 

669-57  Ashford  r.  McKee  (Ala.), 
62  S.  879;  Lyon  v.  McGowan,  156  Ala. 
462,  47  S.  342;  Bradburv  v.  Dumond, 
80  Ark.  82,  96  S.  W.  390;  Mvers  v. 
Berven  (Cal.),  137  P.  260;  Quigg  v. 
Zeugin,  82  Conn.  437,  74  A.  753;  Xew 
Domain  O.  &  G.  Co.  v.  Co.,  134  Ky. 
792,  121  S.  W.  699;  Winburn  v.  Witt, 
134  Ky.  339,  120  S.  W.  293;  Daniel  v. 
Middleton,  132  Ky.  172,  116  S.  W.  721; 
Eobinson  r.  Huffman  (Kv.),  113  S.  W. 
458;  Clark  r.  McAtee,  227  Mo.  152,  127 
S.  W.  37;  Grimes  v.  Bryan,  149  N.  C. 
248,  63  S.  E.  106;  Smith  r.  R.  Co.,  5 
O.  C.  C.  (N.  S.);  194;  Parker  v.  Wolf 
(Or.),  138  P.  463;  Washam  v.  Harrison 
(Tex.  Civ.),  122  S.  W.  52;  Vann  v. 
Denson,  56  Tex.  Civ.  220,  120  S.  W. 
1020;  Texas,  etc.  E.  Co.  v.  Broom,  53 
Tex.  Civ.  78,  114  S.  W.  655;  Brvant 
V.  Cadle,  18  Wyo.  64,  104  P.  23.  '  Ac- 
cepting deed  is  not  inconsistent  with 
adverse  possession  thereafter  continued 
as  begun.  Frey  v.  Mvers  (Tex.  Civ.), 
113  S.  W.  592. 

670-58  Barry  v.  Madaris,  156  Ala. 
475,  47  S.  152;  Clarke  v.  Dunn,  161 
Ala.  633,  50  S.  93;  Eoe  v.  Doe,  162  Ala. 
151,  50  S.  230;  Bradburv  v.  Dumond,  80 
Ark.  82,  96  S.  W.  390;  Dangerfield  v. 
Williams,  26  App.  Cas.  (D.  C.)  508; 
Baxter  v.  Wetherington,  128  Ga.  801, 
58  S.  E.  467;  Eoberson  i\  Downing,  126 
Ga.  175,  54  S.  E.  1020;  Godfrey  r.  Co., 
228  HI.  487,  81  N.  E.  1089;  Belief on- 
taine  Co.  v.  Neidringhaus,  181  111.  426, 
55  N.  E.  184;  Anderson  r.  Co.  (Kv.), 
128  S.  W.  85;  Dils  v.  Justice,  137  Ky. 
822,  127  S.  W.  472;  Eiehie  r.  Owslev, 
137  Ky.  63,  121  S.  W.  1015;  New  Domain 
O.  &  G.  Co.  V.  Co.,  134  Kv.  792,  121 
S.  W,  699;  Northup  r.  Sumner,  132  Ky. 
156,  116  S.  W.  699;  Hillman  L.  &  I. 
Co.  r.  Marshall  (Ky.),  119  S.  W.  180; 
Jones  r.  Goss,  115  La.  926,  40  S.  357; 
Murphy  V.  C,  187  Mass.  361,  375,  73 
N.  E.  524;  Kingston  r.  Guck,  155  Mich. 
264,  118  N.  W.  967  (such  evidence 
may  consist  of  separate  instruments  if 
land  conveyed  and  dealt  with  by  gran- 
tee as  single  trat^t) ;  Lan^^  r.  Co.,  145 
Mich.  370,  108  N.  W.  678;*  Nail  r.  Con- 
over,    223    Mo.    477,    122    S.    W.    1039; 


Gore  V.  McPherson,  161  K  C.  638,  77 
S.  E.  835;  Bond  r.  Beverly,  152  N.  C. 
56,  67  S.  E.  55;  Smith  v.  E.  Co.,  5  O. 
C.  C.  (X.  S.)  194;  Kittel  v.  Steger,  121 
Tenn.  400,  117  S.  W.  500;  Eodriguez  v. 
Priest  (Tex.  Civ.),  126  S.  W.  1187;  Me- 
Caleb  V.  Campbell  (Tex.  Civ.),  116  S. 
W.  Ill;  Houston  O.  Co.  v.  Kimball 
(Tex.  Civ.),  114  S.  W.  662;  Goad  v. 
Walker  (W.  Va.),  80  S.  E.  873;  Ovig  v. 
Morrison,  142  Wis.  243,  125  N.  W.  449; 
Illinois  S.  Co.  v.  Bilot,  109  Wis.  418, 
440,  84  N.  W.  855,  85  N.  W.  402,  82 
Am.   St.  905. 

Certificate    of    survey.      Le    Moyne    v 
Litton    (Ky.),    167   S.   W.   912. 
Description  of  property  must  be  suffi- 
cient.    Fore   V.   Berrv,   94   S.   C.    71,   78 
S.  E.   706. 

In  Georgia  possession  will  not  extend 
beyond  land  actually  occupied  unless 
deed  recorded.  Baxiey  v.  Baxley,  117 
Ga.  60,  43  S.  E.  436. 
672-59  New  Haven  T.  Co.  v.  Camp, 
81  Conn.  539,  71  A.  788;  Wade  v.  Mc- 
Dougie,  59  W.  Va.  113,  128,  52  S.  E. 
1026. 

Extent  of  possession  for  wharfage  pur- 
poses. Montgomery  v.  Shaver,  40  Or. 
244,    66    P.    923. 

Possession  of  timber. — If  deed  under 
which  claim  is  asserted  excepted  tim- 
ber on  land  conveyed  possession  of  land 
would  not  affect  right  to  timber. 
Weatherwax  L.  Co.  r.  Eay,  38  Wash. 
545,  80  P.  775;"Brodack  v.  Morsbach, 
38  Wash.  72,  80  P.  275. 
672-60  Glyn  v.  Howell  (Eng.), 
(1909)  1  Ch.  666  (suggesting  possible 
exceptions) ;  Walker  v.  Wvman,  157 
Ala.  478.  47  S.  1011;  Matthews  r.  C.  L 
&  E.  Co.,  157  Ala.  23,  47  S.  78;  Tennes- 
see C.  Co.  V.  Linn,  123  Ala.  112,  26 
S.  245,  82  Am.  St.  108;  Poole  r.  Oliver, 
89  Ark.  578,  117  S.  W.  747;  Lang- 
horst  r.  Eogers,  88  Ark.  318,  114  S.  W. 
915;  Swank  v.  Co.,  15  Ida.  353,  98  P. 
297  (applying  rule  to  possession  under 
unrecorded  deed  against  subsequent 
bona  fide  purchaser  whose  deed  record- 
ed);  Bowling  r.  Co.,  134  Kv.  249,  120 
S.  W.  317;  Meade  r.  Eatliff,  133  Ky. 
411,  lis  S.  W.  271;  Smith  v.  R.  Co., 
5  O.  C.  C.  (N.  S.)  194;  Holland  v. 
Nance,  102  Tex.  177,  114  S.  W.  346; 
Blaske  r.  Setteorast  (Tex.  Civ.),  123  S. 
W.  220;  Vann  r.  Denson,  56  Tex.  Civ. 
220,  120  S.  W.  1020  (statutes  sometimes 
affect  the  question);  Wall  r.  Lubbock 
(Tex.  Civ.),  118  S.  W.  886;  Downs  v. 
Powell,  54  Tex.  Civ.  119,  116  S.  W.  873; 
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Simpson  Bk.  r.  Smith,  52  Tex.  Civ.  34!\ 
114  S.  W.  445;  Williams  r.  R.  Co.,  52 
Tex.  Civ.  217,  114  S.  W.  S77;  Sowlos  r. 
.Minot,  82  Vt.  344.  73  A.  1025;  fron.l 
r.  Walker  (W.  Va.),  SO  S.  E.  873; 
T-atlitto  r.  Sui-erior,  142  Wis.  73,  125 
X.   W.   105. 

Authorities  to  the  contrary. — Sec  dis- 
S'Mitiii;;  opinion  in  ronnossoe  C.  Co.  V. 
Linn.  123  Ala.  112,  2G  S.  245,  82  Am. 
St.    los. 

If  deed  in  evidence,  though  claimant 
dors  not  rely  on  it,  he  ran  not  claim 
]>eyonil  its  limits  unless  he  establishes 
possession.  South  r.  Deaton,  113  Ky. 
312.  <iS  S.  W.  137.  1105. 
Deed  does  not  extend  to  new  land 
formed  by  accretion,  tliou;:h  jiuri)ort- 
tin;:  to  convey  same  in  connection  witli 
princij'al  tract.  Stockney  v.  Cissua, 
lin  IV.I.  <512.  -{]  C.  C.  A. "324. 
Color  of  title  as  affecting  weight  of 
evidence. — See  Illinois  S.  Co.  r.  Bilot, 
mn  Wis.  41 S,  440,  84  N.  W.  855,  85  N. 
W.  fn-2.  *i2  Am.  St.  t>05. 
Eule  where  title  void  in  part. — If  title 
voi.l  a.^  to  part  of  land  conveyed,  oc- 
cupation of  i»art  to  which  grantee  had 
title  will  not  {jive  him  constructive 
possession  of  that  to  which  he  had  no 
title,  except  as  he  actually  occupies  it. 
Honry  r.  Brown,  143  Ala.  446,  39  S. 
325;  Mitchell  v.  Bond,  84  Miss.  72,  84, 
3n  S.   14S. 

Parol  evidence  competent  to  show  how 
much  lanil  jilaintiff  claimed  by  virtue 
of  adverse  jiossession.  Dorland  v.  West- 
.•;\it.-h.  140  Ala.  2^3,  37  S.  382. 
ii7'^-<il  Crist  r.  Boust,  26  Pa.  Super. 
513,  See  Mahoney  r.  R.  Co.,  82  S.  C. 
215,  64  S.  E.  228;  Lake  r.  Earnest,  53 
Tex.  r\y.  555,  116  S.  W.  865. 
Exception. — General  rule  docs  not  gov- 
ern wh<'re  one  takes  a  few  acres  in 
an  uncultivated  township  for  mere  pur- 
j>o.se  of  gaining  title  to  entire  town- 
ship, liowrence  v.  Co.,  144  Ala.  524, 
41    S.   612. 

Adverse  possession  under  deed  will  not 
cxt.'inl  to  lan<l  of  one  not  a  party  to 
deed,  though  it  be  included  in  deed 
held  by  claimant,  no  part  being  occu- 
pied. Walsh  r.  Wheelwright,  96  Me. 
174,  180.  52  .\.  649,  nvcr.  Xoves  v.  Dver, 
25    Me.    46^. 

If  by  mistake  wrong  tract  is  conveyed 
and  grantee  occupies  that  which  he  was 
entitled  to,  his  po.ssession  will  result 
in  title,  ^^oo^e  r.  Crump,  84  Miss.  612, 
n:  S.  109. 
67  1-62     Lewis  r.  Dillingham,  167  Fed. 


779,  93  C.  C.  A.  267;  Tennessee  C  Co. 
r.  Linn,  123  Ala.  112,  26  S.  245,  82 
Am.  St.  108;  Powers  v.  Hatter,  152  Ala. 
()36,  44  S.  859;  King  r.  Campbell,  89 
Ark.  450,  116  S.  W.  S99;  Roberts  v. 
Merwin,  SO  Conn.  347,  68  A.  377;  John- 
son c.  Thomas,  23  App.  Cas.  (D.  C.) 
141;  Richie  r.  Owslev,  137  Kv.  63,  121 
S.  W.  1015;  Kountze  v.  Hatfield,  30 
Kv.  L.  R.  589,  99  S.  W.  262;  Hackett 
r.  Webster,  97  Md.  404,  55  A.  480;  So. 
Omaha  v.  Meehan,  71  Neb.  230,  98 
N.  W.  691;  Love  v.  Turner,  71  S.  C. 
322,  51  S.  E.  101;  Lowrv  r.  McDaniel 
(Tex.  Civ.),  124  S.  W.  710;  Thompson 
r.  B.  Co.  (Tex.  Civ.),  123  S.  W.  616; 
White  r.  Eavenson,  46  Tex.  Civ,  158, 
101  S.  W.  1029;  Waller  r.  Leonard,  89 
Tex.  507,  35  S.  W.  1045;  Webb  v. 
Lveria,  43  Tex.  Civ.  124,  94  S.  W. 
1095;  Wade  v.  McDougle,  59  W.  Va. 
113,  127,  52  S,  E.  1026. 
Payment  of  taxes. — As  bearing  on  ex- 
tent of  claimant's  possession  it  may  bo 
shown  on  what  land  he  paid  taxes. 
White  V.  Eavenson,  46  Tex.  Civ.  158, 
101   S.  W.  1029. 

Extent  of  adverse  possession. — Tt  is 
not  required  possessor,  in  absence  of 
inclosure,  be  in  a  physical  constant, 
visible  occupancy  by  improvement  of 
every  part  of  the  premises.  It  is 
enough  if  improvement  made  in  one 
place  suggests  hostile  possession  of 
surrounding  land.  Texas,  etc.  R.  Co. 
r.  Broom,  53  Tex.  Civ.  78,  114  S.  W. 
655  (and  the  whole  be  claimed  and 
described  in  the  pleading) ;  Illinois  S. 
Co.  V.  Jeka,  123  Wis.  419,  101  N.  W. 
399. 

Possession  of  part  of  a  lot  extends  to 
the  whole  if  limits  well  defined.  Wash- 
ans  r.  Harrison  (Tex.  Civ.),  122  S.  W. 
52.  Marking  lines  and  fixing  corners 
are  relevant  matters  to  show  extent  of 
claim.  Texas,  etc.  R.  Co.  r.  Broom,  53 
Tex.  Civ.  78,  114  S.  W^  655. 
In  Kentucky  constructive  possession  is 
recognized.  New  Domain  O.  &  G.  Co. 
r.  Co.,  134  Ky.  792,  121  S.  W.  699. 
674-63  Anniston  v.  Edmondson,  145 
Ala.  557,  40  S.  505;  Armstrong  c.  Wil- 
cox, 57  Fla.  30,  49  S.  41;  Hansen  v. 
Owens,  132  Ga.  648,  64  S.  E.  800  (if 
deed  signed  only  by  part  of  those  in 
whom  title  vested  conditions  of  ad- 
verse possession  must  bo  proved  against 
those  who  did  not  sign  it  as  though 
it  had  not  been  executed);  Traver  v. 
Deppen,  132  Ga.  798,  65  S.  E.  177; 
Dodge   V.   Cowart,   131    Ga.    549,   62   S. 
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E.   987;   Street  v.   Collier,   118   Ga.   470, 
45    S.    E.    294;    Little    r.    Crawford, .  13 
Ida.   14G,  88  P.  974;   Illinois  C.   R.   Co. 
V.   Cavins,   238   111.   380,   87   N.  E.   371; 
Burks   v.   Cox,  150  Kv.  511,  150   S.   W. 
662;   Hatfield  v.  Hatfidd   (Ky.),  113  S. 
W.  59;  Pryor  v.  Buffalo,  197  N.  Y.  123, 
90  N.  E.  423;  Green  v.  Horn,  128  App. 
Div.   686,   112   X.  Y.  S.   993;   Brown  v. 
Hutchinson,    155    N.    C.    205,    71    S.    E. 
302;    Hill    v.   Lane,    149    N.    C.    267,   62 
S.  E.  1074;   Carr  v.  Miller  (Tex.  Civ.), 
123   S.  W.   1158;    Merriman  v.  Blalack, 
56  Tex.  Civ.  594,  121  S.  W.  552;  Knight 
f.  Grim,  110  Va.  400,  66  S.  E.  42   (con- 
demnation    proceedings) ;      Goetter     v. 
Moore,  53  Wash.  5,  101  P.  365  (sheriff's 
certificate    of   sale   under   foreclosure) ; 
Columbia,    etc.    E.    Co.    v.    Seattle,    33 
Wash.    513,    523,    74    P.    670;    Pickens 
V.  Stout,  67  W.  Va.  422,  68  S.  E.  354. 
But  not  if  description  contained  there- 
in   is  insufficient   to   locate   land.      Mc- 
Bride  i:  Lowe,  175  Ala.  408,  57  S.  832. 
Its   use   should   be   so  limited.     Lay   v. 
Fuller,   178   Ala.   375,  59   S.   609. 
Even  though  description  of  land  is  am- 
biguous.    Brannan   v.  Henry,   175   Ala. 
454,   57   S.  967. 

The  record  of  a  deed  showing  that  said 
deed  was  acknowledged  before  a  notary 
public,  but  not  showing  that  any  no- 
tarial seal  was  attached  is  admissible 
as  color  of  title.  McBride  v.  Lowe, 
175  Ala.  408,  57  S.  832. 
Description  insufficient.  Eogers  v.  Cat- 
tle Co.  (Tex.  Civ.),  38  S.  W,  656,  rev. 
39  S.  W.  1081. 

Color  of  title  exists  wherever  there  la 
a  reasonable  doubt  regarding  validity 
of  apparent  title.  Cameron  v.  U.  S. 
148  U.  S.  301.  A  patent  to  a  deceased 
person  is  not  color  of  title  in  favor 
of  one  not  his  heir  if  it  is  not  shown 
he  conveyed  land.  Anniston  r.  Ed- 
mondson,  145  Ala.  557,  40  S.  505.  Ante- 
dated deed  is  color  of  title  from  date 
of  execution.  Anniston  r.  Edmondson, 
supra.  Under  Texas  statute  color  of 
title  is  such  a  defective  muniment  of 
title  as  is  not  wanting  in  intrinsic 
fairness  and  honesty.  Ilussey  v, 
Moser,  70  Tex.  42,  7  S.  W.  606.  A 
wife's  deed  of  separate  property  does 
not  constitute  color  of  title  in  absence 
of  a  proper  acknowledgment,  but  it 
maj'  be  shown  by  parol  that  acknowl- 
edgment was  made.  Veeder  v.  Gilmer, 
47  Tex.  Civ.  464,  105  S.  W.  331.  A 
deed  not  naming  grantee  is  not  admis- 
sible  to  prove   color   of   title.     Nelson 
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V.    Cooper,    108    Fed.    919,    48    C.    C.   A. 
140. 

Husband  cannot  claim  deed  to  wife  as 
color  of  title  as  against  her.    Poole  v. 
Oliver,  89  Ark.  578,  117  S.  W.  747. 
674-64     United  States  v.  One  Lot  of 
Land,   178    Fed.    334;    Xoble    v.   Saffold 
(Ala.),  02   S.  515;   Crowder   v.  Co.,  162 
Ala.    151,    50    S.    230;    Clarke    v.    Dunn, 
161  Ala.  633,  50  S.  93;  Hoyle  v.  Mann, 
144    Ala.    516,    41    S.    835;    Dorian    v. 
Westervitch,    140   Ala.   283,   37   S.   382; 
Reddick    v.   Long,    124   Ala.    260,   27    S. 
402;   Henry  r.  Brown,  143   Ala.  446,  39 
S.    325;    Fletcher   v.   Josephs,    105    Ark. 
646,   152   S.   W.  293;   Johnson  r.   Elder, 
92  Ark.  30,  121  S.  W.  1066;  Parker  v. 
Betts,   47   Colo.   428,   107   P.   816;    New 
Haven   T.    Co.   v.   Camp,   81    Conn.   539, 
71  A.  788;   Dangerfield  v.  Williams,  26 
App.   Cas.    (D.   C.)    508;   Gilbert  v.   Co., 
53  Fla.  319,  43  S.  754;  Garbutt  L.  Co. 
V.    Camp,    137    Ga.    592,    73    S.    E.    841; 
Atlantic    C,    L.    R.    Co.    v.    Williams,    5 
Ga.  App.  647,  63  S.  E.   671;   Carpenter 
V.  Fletcher,   239  111.  440,  88  N.   E.   162 
(official  deed  may  be  color  of  title  in- 
dependently   of   judgment) ;    Hughes    v. 
Wyatt    (la.),   12.5    N.   W.   334;    Roth    v. 
Munzenmaier,    118    la.    326,    91    N.    W. 
1072;    McCash   v.   Penrod,    131    la.    631, 
109  N.  W.  ISO;  Bryant  v.  Strunk   (Kv), 
151  S.  W.  381    (void  patent);   Mitchell 
V.  Bond,  84   Miss.   72,  36  S.   148;    Dun- 
nington  i".  Hudson,  217  Mo.  93,  110  S. 
W.  1083;  Perkins  L.  &  L.  Co.  i:  Irvin, 
200  Mo.  485,  98  S.  W.  580;  Criswell  v. 
Noble,  61  Misc.  483,  113  N.  Y.  S.  954; 
Bond  V.  Beverly,  152  N.  C.  56,  67  S.  E. 
55;    McFarland   v.  Cornwall,   151    N.  C. 
428,  66  S.  E.  454;  Chatham  r.  Lonsford, 
149    N.    C.    363,    63    S.    E.    81;    Neal   v. 
Davis,    53    Or.   423,   99    P.    69;    Ford   v. 
Ford.   24    S.    D.    644,    124    N.    W.    1108; 
Harris  v.  Iglehart,  52  Tex.  Civ.  6,   113 
S.  W.  170;  Alford  v.  Williams,  41   Tex. 
Civ.  436,  91  S.  W.  636;  Hassam  r.  Saf- 
ford,    82    Vt.    444,    74    A.    197;    Yellow 
Poplar    L.    Co.    v.    Thompson,    108    Va. 
612,    62    S.    E.    358    (if    regular    on    its 
face) ;    Schlossmacher   r.   Co.,  52   Wash. 
588,   100   P.    1103;    Lara    r.   Sandell,   52 
Wash.  53,  100  P.  166;  Hamilton  r.  Wit- 
ner,  50  Wash.  689,  97  P.  10S4;  Schlarb 
t*.   Castaing,   50   Wash.   331,  97   P.   289; 
Deepwater    R.    Co.    v.    Ilonaker,    66    W. 
Va.    136,    66    S.    E.    104;    Iguano    L.    & 
M.   Co.    r.   Jones,   65   W.   Va.   59,   64   S. 
E.  640;  S.  r.  Lumb.  Co.,  64  W.  Va.  673, 
63  S.  E.  372;  Wade  r.  McDougle,  59  W. 
Va.  113,  127,  52  S.  E.  1026j  McCann  v. 
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WoKh,  106  Wis.  142,  SI  N.  W.  996; 
llatrh  r.  Lusignnu,  117  Wis.  42S,  94 
N.  W.  332;  I'itnmn  r.  Hill,  117  Wis. 
3 IS,  1)4  N.  W.  40;  Bnaiit  r.  Cadlo,  18 
Wyo.  64,  104  P.  1*3.  Contra  as  to  void 
.n\^nr<l  of  tuhool  Inixls.  Clarrist)n  v. 
A;!>.lt  iT«'X.  riv.l,  IL'G  S.  W.  (ill,  foil. 
S'lith  r.  rowor,  123  Tox.  30;  Howoli  r. 
M  -v,  ir»7  Ala.  43,  47  S.  132  (verbal 
<••  tract  and  dolivory  by  voiidor  to  pur- 
.  ii:,-,.T  of  dood  from  fonnor's  ^jrantor); 
lit->.heii  r.  Olson,  l."o  Mich.  320,  119 
N.  W.  3  (tax  dood  void  on  faoo) ;  Work 
r.  Mines  12  Ariz.  339,  UK)  l\  .sl3  (it 
s  ■•  I  •*;  but  rule  as  statod  in  toxt  a|>- 
!  .'  s  to  deed  voicl  foi  matters  extrinsic 
to  it.  if  it  i>urj>ort8  to  convey  laud  in 
question). 
But  see  Hood   c   Walker   (W.  Va.),  SO 

.'^.  K.  >::;. 

Not  if  void  for  indefiuiteness  of  de- 
scription.—  Hardy  r.  liaiidall,  173  Ala. 
r,\>-.  .-.:,  s.  ;»!•:. 

It  is  not  necessary  that  the  deed  he 
sufficient  to  pass  title  to  be  fidniitted 
as  I  olor  of  title.  Mdiride  r.  Lowe,  175 
Ala.  40S.  .-)7  8.  S32. 
Deeds  executed  by  married  women  and 
"rmt  ackiiowloilgod,  as  ro(iuirod  by 
law  in  order  to  render  them  effective 
as  deeds.  The  record  shows  that  the 
trial  court  <li<l  not  admit  them  as  muni- 
m<'Mfs  of  title,  but  as  circumstances  or 
■lice  shedilin;.'  some  li;rht  upon  the 
«'  of  the  possession  held  by  Moses 
J >.  .Xrled^e  and  his  wife  for  a  long 
period  of  time  stated  in  the  fourth 
finilinjr,  an<l  wo  held  that  that  ruling 
was  correct."  ('arr  r.  Alexander  (Tex. 
Civ.).  149  S.  W.  21 S. 
Statutes  to  contrary  exist. — Keith  r. 
(iuodry  (Tex.  <'iv.),  114  S.  W.  392. 
Prima  facie  evidence  of  title  is  re- 
quiro«l  by  some  statutes,  in  which  case 
a  tax  deed  relied  upon  must  be  accom- 
jianied  by  evidence  of  authority  to 
make  sale.  Carpenter  r.  Fletcher,  239 
III.  440,  SS  N.  K.  162.  Registration  of 
deed  rofjuircd  before  it  can  become 
color  of  title.  Hreckenridge  C.  Co.  r. 
S.ott.  121  T.-nn.  ss,  lit  S.  W.  930. 
Entry  must  be  shown. — A  deed  offered 
to  show  color  of  title  must  be  accom- 
panied or  followed  by  proof  showing 
grantee  entered  and  claimed  under  it. 
National  Bk.  r.  Co.,  108  Ala.  635,  19 
S.  47;  Henrv  r.  Frohlichstein,  149  Ala. 
330,   V.  ^.   12i;. 

Certainty  of  description. — Tf  deed   de- 
scribes land  so  as  to  enable  a  surveyor  i 
to  ascertain  and  locate  it,  it  is  admis-  ! 


siblo  (Dorian  r.  Westervitch,  140  Ala. 
2>»3,  37  S.  3S2);  otherwise  not.  Atlanta 
&  8.  W.  P.  K.  Co.  r.  K.  Co.,  125  Ca. 
r)2!i,   54   S.   E.   73(1. 

Parol   evidence    is   admissible   to   show 
a    married    woman's   dved    was   in    fact 
j)roperly    acknowledged    though    certifi- 
cate   defective.      Immaterial    action    to 
correct  certificate  is  barred.     Veeder  v. 
(iilmer  (Tex.  Civ.),  120  S.  W.  5S4. 
Notice     of     adverse     claim     required 
wiuTO    convevaiice     voi<l.       Bowling     r. 
Co..   131   Ky.  249,   120  S.  W.  317. 
G7G  65     Votnp.  Hrinneman  v.  Scholem, 
!t."    Ark.    05,    12S    8.    W.    5S4. 
G7G-66     8eo    New    Haven    T.    Co.    v. 
Camp,  Ml   Conn.  539,  71   A.  788. 
Color    of   title    to    additional    land    ac- 
•  piired  after  possession   begun   may  ex- 
tend   area    of    claim.      Breckenridge    C. 
Co.    V.   Scott,   121    Teun.   88,   114    8.    W. 

9;;o. 

676-67  Riley  v.  Fletcher  (Ala.),  64 
8.  85  (tax  records  and  tax  deeds); 
Swindall  v.  Ford  (Ala.),  03  8.  651;  Lsy 
r.  Fuller,  178  Ala.  375,  59  8.  6(i!) 
(deed);  Gibson  r.  Huff  (Colo.),  141  P. 
510  (tax  deed);  Turner  v.  Neisler 
(Ga.),  80  S.  E.  461;  Maring  v.  Meeker, 
203  111.  136,  105  N.  E.  31;  Plock  r. 
Plock,  139  HI.  App.  416;  Fore  v.  Berry, 
94  8.  C.  71,  78  S.  E.  706;  Hooper  v. 
Acuff  (Tex.  Civ.),  159  8.  W.  934; 
.Tohnaon  r.  Bartlett,  50  Wash.  114,  96 
P.  S33  (certificate  of  sale  and  sheriff's 
deed). 

Tax  receipts  competent  to  show  asser- 
tion of  title  to  exclusion  of  that  claimed 
by  defendant.  8talev  v.  Stone,  41  Tex. 
Civ.  299,  92  S.  W.  1017.  But  if  not  an- 
cient, thov  must  bo  proved.  Chastang 
f.  Chastang,  141  Ala.  451,  462,  37  S. 
7!>0,  1()!»  Am.  St.  45. 
A  bond  for  a  deed  is  insufficient.  Smith 
r.  Tucker,  25(»  111.  50,  95  N.  E.  45. 
677-68  Watters  v.  Brown,  177  Ala. 
7S,  58  S.  291;  Carney  r.  Hennessey,  74 
Conn.  107,  49  A.  910,  92  Am.  St.  199, 
53  L.  R.  A.  699;  Miller  r.  Goodin  (Ky.), 
124  S.  W.  818;  Murray  r.  Romine,  60 
Xeb.  94,  82  N.  W.  318;  Hesscr  v.  Siep- 
mann,  35  Wash.  14,  76  P.  295. 
Parol  contract  for  sale  of  land  or  a 
gift  of  it  by  |iarol  and  occui>ancy  of 
it  may  bo  basis  of  adverse  possession. 
Murphy  f.  Ronev,  26  Ky.  L.  R.  634, 
82  8.  W.  396;  Malone  v.  Malone,  88 
Minn.  418,  93  N.  W.  605.  But  privi- 
ty existing  between  parties  must  bo 
severed  by  assertion  of  adverse  right 
clearly  brought  homo  to  vendor.    Mar- 
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bach  r.  Holmes,  105  Ya.  178,  52  S.  E. 
828. 

677-69  Myers  v.  Berven  (Cal.),  137 
P.  260. 

678-70  Eeeord  of  void  proceedings. 
Quinn  r.  E.  Co.,  253  Mo.  48,  161  S.  W. 
820. 

Complaint  in  intervention  suit  contain- 
ing self-serving  declarations  is  not  ad- 
missible in  favor  of  any  one  claiming 
under  or  through  plaintiff.  Sutton  r. 
Whetstone,  21  S.  D.  341,  112  N.  W. 
850. 

678-71  Chess  i\  Grant,  163  Fed.  500, 
90  C.  C.  A.  46;  Jordan  v.  Smith  (Ala.), 
64  S.  317  (boundarv  line  agreement); 
Suit  r.  Iron  Co.,  172  Ala.  101,  55  S. 
639;  Knight  r.  Hunter,  155  Ala.  238, 
46  S.  235  (tax  certificate,  though  not 
color  of  title,  competent  to  show  char- 
acter of  possession  and  explain  failure 
to  file  statutory  notice  of  adverse 
claim);  Henry  v.  Frohlichstein,  149 
Ala.  330,  43  S.  126;  Cassin  i\  Nichol- 
son, 154  Cal.  497,  98  P.  190;  Nathan 
V.  Dierssen,  146  Cal.  63,  79  P.  739; 
Scott  v.  Herrell,  31  App.  Cas.  (D.  C.) 
45;  Wiggins  f.  Brewster,  131  Ga.  162, 
62  S.  E.  40;  Daniels  v.  Dingman,  140  la. 
386,  118  N.  W.  373;  Leverett  v.  Loeb, 
117  La.  310,  41  S.  584;  Caldwell  L.  Co. 
r.  Cloyd  (N.  C),  81  S.  E.  752  (lease); 
Brown  v.  Hutchinson,  155  N.  C.  205, 
71  S.  E.  302;  Dill  v.  Westbrook,  226 
Pa.  217,  75  A.  252  (admission  of  title 
in  another) ;  Surghenor  r.  Ducev  (Tex. 
Civ.),  139  S.  W.  22;  Hassam  r.  Safford, 
82  Vt.  444,  74  A.  197  (affirmative  evi- 
dence showing  grantee  claims  land  need 
not  be  offered) ;  Morgan  i".  E.  Co.,  50 
Wash.  480,  97  P.  510. 
The  instrument  must  be  relied  on  as 
the  foundation  of  the  claim.  Van 
Matre  f.  Swank,  147  Wis.  93,  131  N. 
W.    982. 

Record  of  a  suit  between  plaintiff  and 
defendant's  grantor  is  competent  to 
show  latter 's  entry  was  under  contract. 
Marbach  v.  Holmes,  105  Va.  178,  52  S. 
E.  828. 

Widow's  will  made  while  in  possession 
under  her  statutory  right,  not  admis- 
sible in  favor  of  her  devisees.  Allison 
r.  Robinson,  136  Ala.  434,  34  S.  966. 
Books,  leases  and  orders  of  town  offi- 
cers indicating  acts  of  ownership  on 
part  of  town  competent,  in  connection 
with  proof  of  occupation  bv  its  lessees. 
Murphy  v.  C,  187  Mass.  3(31,  73  N.  E. 
524. 
Adjustment     of     boundary     line.  —  A 


town  may  prove  by  indenture  between 
it  and  owner  of  land  adjoining  that 
in  dispute  an  adjustment  of  V)oundary 
line  and  mutual  release  of  claims  to 
title.  Muri^hy  v.  C,  187  Mass.  361,  73 
N.  E.  524. 

Fragments  of  paper  and  wax  obtained 
by  defendant  from  his  grantor  and 
which  former  believed  to  be  original 
grant  from  state,  admissible  though 
they  could  not  be  read.  Mitchell  v. 
Crummev,  134  Ga.  383,  67  S.  E.  1042. 
679-72  Patton  v.  Fox,  179  Mo.  525, 
78    S.   W.    804. 

A  deed  from  husband  to  wife,  exe- 
cuted before  marriage  is  conij)etcnt  to 
show  extent  of  her  claim  whether  or 
not  title  was  shown  to  have  been  in 
him.  Alford  v.  Williams,  41  Tex.  Civ. 
436,  91   S.  W.  636. 

Unrecorded  deed  admissible  against 
holder  of  sulisequcnt  deed  recorded 
where  claimant  in  possession  when  later 
deed  executed.  Eoberts  v.  Decker,  120 
Wis.  102,  97  N.  W.  519. 
A  map  or  plat  if  shown  to  be  correct, 
is  competent  to  identifv  land.  Driver 
V.  King,  145  Ala.  585,  595,  40  S.  315. 
Legal  or  equitable  title  may  be  shown 
bv  either  partv.  Pierce  l*.  Co.,  52  Tex. 
C'iv.  205,  114 'S.  W.  857. 
679-73  Mulder  r.  Stokes  (Ala.),  63 
S.  563;  Anniston  r.  Edmondson,  145 
Ala.  557,  40  S.  505;  Godfrev  v.  Co.,  228 
111.  487,  498,  81  N.  E.  1089;  Davis  r. 
Clinton,  25  Kv.  L.  E.  2021,  79  S.  W. 
259;  Eeed  v.  Hackney,  69  N.  J.  L.  27, 
54  A.   229;   Sutton  r.  Whetstone,  21   S. 

D.  341,  112  N.  W.  850. 

Not  necessary  to  show  that  the  pur- 
ported grantor  was  in  possession  of 
the  land.  !McBrido  f.  Lowe,  175  Ala. 
408,  57   S.   832. 

Sheriff's  deed  to  plaintiff's  grantor  not 
evidence  of  ]iossossion  bv  plaintiff.  Pre- 
vatt  V.  Harrdson,  132  N.  C.  250,  43  S. 

E.  800. 

Deed  to  record  owner  competent  with- 
out ]">Toof  grantor  had  title.  Nathan 
r.  Diorsson,  1^6  Cal.  63.  79  P.  739. 
Land  must  be  identified. — Deeds  exe- 
cuted by  one  claiming  title  independ- 
ently of  paper  evidence  are  competent 
to  show  he  was  asserting  title,  if  ac- 
companied by  plats  showing  location  of 
tracts  conveved.  Hackett  (.".  Webster, 
97  Md.  404,  413,  55  A.  480. 
679-74  Cooper  r.  Slaughter,  175  Ala. 
211,  57  S.  477;  Raker  v.  White,  136 
Ga.  541,  71  S.  E.  871;  Vandalia  E.  Co. 
r.  Asan.   (Ind.),   103   N.  E.   1071;   Van- 
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dftlia  R.  Co.  r.  Whoclor  (Ind.),  103  N. 
E.  10«;;>;  Koiiiiprt  r.  Shirk,  163  In<l. 
542,  7'2  X.  K.  olii;  Ciiihvala<lor  r.  Prioi", 
111  M.I.  310,  73  A.  273;  Morritt  V. 
Wostoriimn,  105  Mi.h.  535,  131  X.  W. 
fi«1;  Sawhriilfjo  r.  Forjjus  Falls,  101 
Minn.  ;:7»i,  112  X.  W.  3S5;  Klanaj:aa 
r.  Muthi.'m'n,  70  X.-h.  223,  97  X.  \V. 
2*<7;  t<il\«'rton  r.  Uruwn,  (53  Or.  lis, 
12S  P.  45;  WiiT  Luinb.  Co.  r.  ("onn 
(Tox.  riv.),  156  S.  \V.  276;  Smith  f. 
A.1...1.  v'L  Ixibit  (Tfx.  Civ.),  154  S.  W. 
I'tinj;  dcod);  Unknown  lloirs 
II  r.  Kol.l.ins  (  IVx.  Civ.),  152 
S.  U.  :^10;  Stalcv  r.  Stono,  41  Tex.  Civ. 
2'.»n,  92  S.  \V.  1017;  I'ionoor  I.  &  T. 
Co.  r.  Moar.i.  3*  Ctah  1,  Oil  I*.  15(t. 
Also  the  acts  of  his  predecessors  in 
title.  Koy  r.  Moore,  S5  Conn.  15!f,  S2 
A.  233,  i-uttin^  grass  and  t-ultivating 
j»ariliMi. 

Cutting  timber.— Doo  r.  Tioo  (Pol.),  80 
A.    3.-.L*. 

Occasional  cutting  insufficient. — ^^uso 
r.  I'avii.',  in  K.v.  30,  i:;?  .'-;.  w.  7ss. 
execution  of  leases  to  land  not  in  con- 
trovtrsy  may  l>o  .sliown  to  establish  acts 
of  ownor.sliij)  over  whole  tract.  South 
r.  IVaton,  113  Kv.  312,  GS  S.  W.  137, 
ll'V". 

Inventory  and  appraisement  of  oatato 
not  compftont  to  siiow  di'ioased  exor- 
risod  arts  of  ownership  over  land.  Xa- 
th.ni  r.  Diersson.  14(5  Cal.  63,  70  T'.  73!l. 
Correspondence  lookintj  to  purchase  of 
lan<l,  competent.  Meara  f.  L.  Co.,  18 
N.  D.  3S4,  121  N.  W.  916. 
Claimant's  inconsistent  acts  and  ad- 
?i)issiuiis  ri'Ie\ant.  I'rvc  r.  (iullion,  143 
la.  719,  121  X.  W."  5r,3;  Hutl.T  v. 
Smith,  S4  X.'b.  7<<,  120  X.  W.  1106. 
Parol  or  unsealed  agreement  entered 
into  by  possessor  may  l>e  shf)wn  to  havo 
been  maile  under  miHtako  of  fact.  Lako 
Shoro,  etc.  R.  Co.  r.  Johnson,  157  Mich. 
115.  121   X.  W.  267, 

6«0-7r>  nifr  Sandv  I.  &  S.  Co.  V. 
Williams  (Ala.),  63  S.  1011;  Rrannan 
r.  Henry,  175  Ala.  454,  57  8.  967; 
Clark  r.  Dunn,  161  Ala.  633,  50  S.  93; 
Knitrht  r.  Hunter,  155  Ala.  23S,  40  S. 
2.'!")  (to  show  cinim  of  ownership  and 
extent  of  posHession;  not  eonclusive); 
Penton  r.  Colhim  (Ark.),  MO  S.  W. 
140;  Taylor  r.  McCowen.  154  Cal.  79S, 
99  P.  351;  .Tnnko  r.  McMnhon,  21  Cal. 
App.  7«51,  133  P.  21;  Merwin  r.  Backer, 
80  Conn.  33S,  68  A.  373;  ^rerwin  r. 
Morris.  71  Conn.  5.55,  42  A.  855;  .Mitch- 
ell r.  Crummey,  134  On.  3S3.  67  S.  E. 
1042;   Boslcy   c.   Stewart,    140   la.    101, 


117  X.  W.  1103  (not  conclusive);  Mil- 
honing,'  C.  Co.  r.  Dowling  (•'^.v.),  124  S. 
\V.  370  (not  suflicient  of  itself);  Lako 
Slioro,  etc.  K.  Co.  r.  .loluison,  157 
Mich.  115,  121  N.  W.  267;  MisUwabik 
n.  Assn.  V.  Cro/.o,  140  Mich.  194,  103 
X.  W.  55S;  C.aston  r.  Mav,  120  Minn. 
154,  13S  X.  W.  1025;  Xall  r.  Conover, 
223  Mo.  477,  122  S.  W.  1039;  Stone  r. 
Perkins,  217  Mo.  5S6,  1 1 7  S.  W.  717 
(payment  of  taxes  and  cutting  timber 
evidence  of  ownership);  McLain  r. 
Bird,  120  X.  Y.  S.  1032  (as  circum- 
stance, weight  of  which  is  lessened  if 
payment  necessary  to  protect  rights 
otherwise  acipiired);  Mcars  l".  L.  Co., 
IS  X.  D.  3S4,  121  X.  W.  916;  Cosgrovo 
r.  Franklin,  35  R.  I.  527,  87  A.  544; 
Langston  r.  Colli  ran,  7.S  S.  C.  23,  58 
S.  j;.  956;  Harris  r.  Wagnon  (Tex.), 
148  S.  W.  606;  Randolph  r.  Lewis  (Tex. 
Civ.).  163  S.  W.  617;  Houston  O.  Co. 
r.  .lones  (Tex.  Civ.),  161  S.  W.  92 
(nonpavment  of  taxes);  lloojier  r. 
A.uir  (Tex.  Civ.),  159  S.  W.  934;  T'n- 
kiiown  Heirs  of  Criswell  v.  Robbins 
(Tex.  Civ.),  152  S.  W.  210;  Schielo  r. 
Kimball  (Tex.  Civ.),  150  S.  W.  3o3; 
Stalev  r.  Stone,  41  Tex.  Civ.  299,  92 
S.  W.  1017. 

Contra  under  contract  inter  partes. 
Chatficld  r.  Co.,  88  Ark.  395,  114  S.  W. 
473. 

See  King  r.  Caniidjcll,  S9  Ark.  450,  116 
S.   W.   S09. 

Adverse  possession. — Oreenwioh  Coal  & 
Com.  Co.  V.  Learn,  234  Pa.  ISO,  83  A. 
74. 

Pa3rment  of  taxes  some  ovidencc  state 
has  jiarted  witii  title.  Busby  r.  R.  ("o., 
45  S.  C.  312,  23  S.  E.  50.  *lt  is  a  sig- 
nificant circumstance,  inconsistent  with 
any  other  theory  than  that  ])ayor 
claimed  property.  Dredla  r.  Patz,  78 
Xeb.  506,  111  N.  W.  136;  Pitman  r. 
Hill,  117  Wis.  318,  94  N.  W.  40.  It 
may  bo  shown  who  listed  projierty  for 
taxation  and  when  the  several  parties 
paid  taxes  on  it.  Walling  v.  Hgger.s,  25 
Ky.  L.  R.  156:^,  78  S.  W.  42S.  And 
wlion  title  is  claimed  by  a  town  it  may 
be  shown  that  propertv  not  assessed. 
>rurphy  r.  C,  1S7  .Mas.s.  361,  371,  73 
X.  E.  524,  Payment  of  taxes  on  en- 
tiro  tract  held  without  color  of  titio 
does  not  show  possession  of  it.  Hack- 
ett  r.  Webster.  97  Md.  404,  55  A.  4'<0. 
Is  not  evidence  of  actual  or  construc- 
tivo  possession.  Archibald  r.  R.  Co., 
157    N.    Y.    574,    52    X.    E.    567;    Con- 


132 


ADVERSE  POSSESSION 


Vol  1 


solidated    1.    Co.   f.    Mayor,    1G6    X.   Y. 
92,  r,0   X.   E.   713. 

Eeason  for  not  paying  taxes. — Witness 
may  not  testify  of  his  uncomnuinicated 
reason  for  not  payinj,'^  taxes.  Lawrence 
V.  Co.,  IN  Ala.  .iL'l,  n  S.  G12. 
Fact  land  was  assessed  to  a  person  is 
not  j>roof  he  ha<l  paid  taxes,  or  of  own- 
ership. Kennedy  v.  Sanders,  90  Miss. 
524,  43   S.  913. 

i^s  against  a  claim  of  title  by  a  city, 
acts  of  its  ollicers  in  assessinj^  land  is 
good,  if  not  the  best,  evidem-o  it  was 
possessed  adversely  to  it.  Mayor,  etc. 
r.  Rowe,  107  Md.  704,  67  A.  93. 
It  may  be  shown  that  the  claimant  did 
n(jt  return  land  for  taxation.  Driver 
V.  King,  145  Ala.  oS.l,  40  S.  31.'3;  Trus- 
tees V.  Lulia,  10  Haw.  630.  Fact  land 
was  not  assessed  to  cdaimant  is  not 
controlling;  ho  may  have  held  under 
unrecorded  deed  or  parol  contract. 
Lusk  V.  Pelter,  101  Va.  790,  45  S.  E 
333.  Significance  attaches  to  non- 
payment of  taxes  by  claimant,  and 
none  can  be  given  his  suj)position  ho 
had  j)aid  them.  Standard  Q.  Co.  f. 
Jlabisliaw,  132  Cal.  115,  (54  T.  113;  Todd 
V.  W.M-d,  S4  Minn.  4,  SO  X.  W.  7.16. 
Assessment  books  made  from  assess- 
ment lists  are  not  conclusive  as  to 
whom  land  assessed.  (  laiinant  may 
testify  ho  returned  it  for  taxation,  lists 
having  been  destroyed.  Anniston  r.  Ed- 
monilson.  14."  Ala.  557,  40  S.  505. 
Inventory  of  property  owned  by  claim- 
ant, though  in  handwriting  of  assessor, 
is  competent  to  Jirove  land  not  returned 
bv  iiim  for  taxation.  Webb  r.  Lyeria, 
4.3  Tex.  Civ.  124,  94  S.  W.  1095. 
Parol  testimony  is  suflicient  to  show 
l>ayment  of  taxes.  Roth  v.  Munzen- 
niaier,  118  Ta.  32(),  91  X.  W.  1072. 
Bringing  suit  before  expiration  of  sev- 
en years  from  first  jiayuicnt  interrupts 
statutory  right  resulting  from  payment 
during  that  period.  Sildv  r.  l-'ngland, 
90  Arlx.  420,  1  19  S.  W.  S20. 
When  land  is  assessed  to  actual  owner 
such  evidence  is  of  less  force.  Cur- 
tiss  &  Yalo  Co.  r.  Minneajiolis,  123 
Minn.  344,   144   N.   W.   150. 

MlSCELLA.\EOU.S     RlUNGS. 

Payment  of  taxes  mu.nt  be  shown 
(Uradlev  L.  Co.  r.  Miller,  94  Ark.  118, 
126  S.  W.  98;  Swank  r.  Co.,  15  Ida. 
353,  98  P.  297;  Illinois  C.  R.  Co.  f. 
Cavins.  238  111.  3S0,  87  X.  K.  371)r 
and  continuously  for  re(|uired  time 
(Seymour  r.  Dufur.  53  Wash.  646,  102, 
P.   756);  and  by  claimant.     (Uowner   v.. 

133 


DeAlvarez,  10  Cal.  App.  194,  101  P. 
432.  Payment  by  him  is  sometimes 
juesumed.  Rvle  v.  Davidson  (Tex. 
Civ.),  116  S.  W.  823.  Validity  of  tax 
paid  must  V>o  shown  by  claimant. 
Sharpe  i:  Kellogg,  53  Tex.  Civ.  543, 
116  S.  W.  401.  It  is  not  a  conclusion 
for  witness  to  state  grantee  of  land 
paid  taxes  thereon  for  himself.  Merri- 
man  r.  Blalack,  57  Tex.  Civ.  270,  122 
S.  W.  403.  Payment  of  taxes  on  ease- 
ment need  not  be  shown  if  it  was  not 
assessed  as  such  or  in  connection  with 
land.  Silva  V.  Ilawn,  10  Cal.  App.  544, 
102  P.  952. 

681-76  Big  Sandv  I.  &  S.  Co.  v. 
Williams  (Ala.),  63  S.  1011;  Chambers 
r.  Morris,  159  Ala.  6o6,  48  S.  6S7; 
Knight  v.  Hunter,  155  Ala.  238,  46  S. 
235;  Lecroix  v.  Malone,  157  Ala.  434, 
47  S.  725  (cannot  have  retroactive  ef- 
fect); Lawrence  v.  Co.,  144  Ala.  524, 
41  S.  612;  Driver  v.  King,  145  Ala. 
585,  40  S.  315;  Henrv  r.  Brown,  143 
Ala.  446,  39  S.  325;  Butler  r.  Hines, 
101  Ark.  409,  142  S.  W.  509;  Russell  v. 
Webb,  96  Ark.  190,  131  S.  W.  456; 
.Tefi'ery  v.  Jeffery,  87  Ark.  496,  113  S. 
W.  27;  Carnev  r.  Hennessey,  74  Conn. 
107,  49  A.  910,  92  Am.  St.'  199,  53  L. 
R.  A.  699;  Wilson  r.  Johnson,  51  Fla. 
370,  41  S.  395;  Johnson  r.  Hayes,  139 
Oa.  218,  77  S.  E.  73;  Bowman  v.  Owens, 
133  Oa.  49,  65  S.  E.  156;  Godlev  v. 
Barne.s,  132  Ga.  513,  64  S.  E.  546  (fact 
of  rendiiion  of  judgment  in  favor  of 
one  through  whom  plaintiff  <daimed 
against  third  party  for  tresj>ass,  not 
relevant,  though  it  was  otherwise  as 
to  bringing  suit);  Trustee  r.  Lulia,  16 
Haw.  630;  Lvons  r.  Strou.l,  257  IlL 
350,  100  X.  E.  973;  Carroll  r.  Rabber- 
man,  240  Til.  450,  88  X.  E.  995;  Kirby 
r.  Kirhv,  236  111.  255,  86  X.  E.  259; 
Howard  v.  Twibell,  179  Ind.  67,  100  N. 
E.  372;  McClenahan  r.  Stevenson,  118 
Ta.  106,  91  X.  W.  925;  Luco  V.  Par- 
sons, 192  Mass.  8,  77  N.  E.  1032; 
I'arkor  v.  Case,  155  Mich.  497,  119  N. 
W.  1081;  Kipp  r.  Hagan,  108  Minn. 
384,  122  N.  W.  317  (not  ahvays  error 
to  exclu<lo  declarations);  Booth  v. 
Cheek,  253  Mo.  119,  161  S.  W.  791 
(admissions  in  petition);  Zweibcl  V, 
Myers,  69  Xeb.  294,  95  X.  W.  .597; 
Betjomann  r.  R.  Co.,  127  App.  Div. 
83,  in  X.  Y.  S.  567  (papers  in  con- 
demnation bv  predecessors  in  title); 
Hindley  r.  R.  Co..  42  Misc.  56.  85  N. 
V.  S.  561;  Cole  r.  T>ester,  48  Misc.  13, 
96   X.   Y.   S.   67;   Clary  c.  Ilatton,  152 
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N.  C.  107,  r>7  S.  E.  2r>S;  Co-operative 
B.  Bk.  r.  Hawkins,  30  R.  I.  171,  7:5 
A.  1517:  Mahoney  r.  K.,  82  S.  C.  21."., 
r«t  S.  K.  22v;  Harris  r.  Wapnon  (Tex. 
Civ.),  U'2  S.  W.  2  (iloolaratioiis  of  ten 
ants);  Henderson  r.  Co.  (Tox.  Civ.), 
12S  S.  W.  «71;  Texas,  etc.  K.  Co.  r. 
liroom,  53  Tex.  Civ.  7S,  11  J  S.  W.  0""; 
Panluo  r.  Whitfiel.l,  .''.3  Tex.  Civ.  6:?, 
11.1  S.  W.  30(5;  I'ioneer  I.  &  T.  Co.  f. 
Boar.l.  3.".  Utah  1.  99  P.  1.10;  Knglisii 
f.  Oponshaw.  2S  I'tah  241.  78  P.  47(i; 
Liisk  r.  IVlter,  101  Va.  790,  4o  S.  K. 
333:  Morpan  r.  R.  Co..  50  Wash.  4S0. 
97  I*.  510;  Port  Townsend  r.  Lewis,  31 
Wash.  413,  75  P.  982;  Northern  P.  R. 
Co.  r.  Spokane,  45  Wn.sh.  229,  88  P. 
135;  Illinois  8.  Co.  r.  Pac/.ocha,  139 
Wis.  23,  119  X.  W.  5.50;  Illinois  S.  Co. 
f.  Jeka.  119  Wis.  122,  95  N.  W.  97; 
Kreokeberg  r.  Leslie,  111  Wis.  462,  87 
N.   W.  4.-(t. 

See  I'.ard.'M  r.  Hill,  1G3  X.  C.  202,  79 
.-<.    K.  r,77. 

The  bare  statement  of  occupant  that  he 
was  hohiinp  for  dofenilant  anil  a<lvors(>- 
Iv  will  not  sullice.  Palmei'  i\  Sims,  176 
Ala.   ."<.i.   57    S.   701. 

Self-serving  declarations  aro  not  ad- 
iiiissil.l.'.  Stri.klaii.l  r.  Strifkland,  103 
.\rk.  1S3.  MO  S.  W.  501. 
Character  of  occupancy. — The  testi- 
mony (|uoteil  in  th<'  next  two  assijrn- 
nu'nts,  ooncerninp  declarations  l\v  tlio 
defenilant  ami  others,  was  properly  ad- 
mitted. As  to  tho  admission  of  sucli 
testimony,  we  have  said:  "His  (the 
occupant's)  own  declarations  while  in 
posses.Hion  of  the  premises  as  woll  as 
the  understanding  of  his  neifrhbors  was 
jiroper  evidence  of  tho  character  of  his 
claim."  Kennedy  r.  Wible  (Pa.),  11 
A.  98.  "Such  declarations  accomi)any 
his  acts  constitute  part  of  the  res  pes- 
tate,  and  as  such  are  always  received 
in  evidonco  in  rpiostinns  of  jiossession.' ' 
Potts  r.  p:vcrhart.  26  Pa.  493.  "Tho 
character  of  possession  of  a  party  as 
stated  by  himself  while  in  possession 
is  I'art  of  tho  res  jjestao. "  Susque- 
hanna, etc.  R.  Co.  V.  Quick,  68  Pa.  189. 
These  assignments  are  overruled, 
rireenwich  C  &  C.  Co.  r.  Learn,  234 
Pa.    l^'i.    s?,    A.    7  1. 

Unverified  pleading  not  conclusive. 
Tennes.soe  C.  Co.  r.  Linn.  123  Ala.  112, 
136.  26  S.  245.  82  Am.  St.  10^.  l^oose 
expressions  in  pleadinps  and  testimony 
will  not  overcome  tenor  of  eviilrnco. 
Hooper  r.  Stuart,  23  App.  Cas.  (D.  C.) 
•124. 


Taking  deed  to  land  in  dispute  not  act 

(if  iiuTC  licciiseo.  Siiiitli  /•.  K.  Co.,  5 
O.  C.  C.  (N.  S.)  194;  Zweibel  r.  Myers, 
(i9  Nob.  294,  95  N.  W.  597.  Accepting 
deed  is  not  decisive  of  quality  of 
grantee's  prior  possession.  Price  V. 
(ireer,  89  Ark.  300,  116  S.  W.  676.  Ne- 
gotiations to  buy,  not  decisive  of  claim- 
:iiit'3  rights.  Clithero  r.  Fcnner,  122 
Wis.  356,  9!t  X.  W.  1(127. 
A  sworn  disclaimer  of  title  in  a  tax 
return  is  strong  j.roof  against  oj.en, 
notorious  and  continuous  ]>ossession. 
^rayor  r,  Rowo,  107  Md.  70 1,  (n  A.  '.•:;. 
Buying  tax  certificate  and  accepting 
redemption  money  from  owner,  through 
county  treasurer,  a  recognition  of  own- 
er's title.  Zweibel  v.  Myers,  69  Xeb. 
294,  95  N.  W.  597;  Hull  i\  R.  Co.,  21 
Xeb.  371,  32  N.  W.  162.  Contra,  if 
land  assessed  to  unknown  owner  and 
person  in  possession  was  not  under  duty 
to  ]>ay  tax.  Silvorstone  r.  Hanley,  55 
Wash.  45S,  104  P.  707,  and  cases  cited. 
Admission  by  will. — Aahford  l".  Ash- 
ford.  i:;(!  Ala.  631.  34  S.  10. 
Declaration  of  third  person  acting  for 
another,  competent.  Wade  v.  Mc- 
Dougjo,  .-fi  W.  A'a.  113,  52  S.  E.  1026. 
Agreement  to  resurvey  is  interruption 
of  po.ssossion.  Batv  r.  Elrod,  66  Neb. 
73.1,  9:?  X.  W.  1032",  97  N.  W.  343. 
Declarations  made  when  land  entered 
upon,  immaterial.  "NrcKinley 's  Heirs  r. 
Xcely,  1  I'hila.  (Pa.)  118. 
Petition  of  administrator  for  order  to 
sell  lands  of  his  intestate  for  division 
among  heirs,  and  orders  and  proceed- 
ings made  and  had  thereupon  are  ad- 
missible to  show  he  was  administrator 
ami  held  jiossession  as  such  up  to  time 
his  vendee  was  put  in  possession.  Ash- 
ford  r.  Ashford,  136  Ala.  631,  34  S. 
10. 

Admissions  do  not  constitute  estoppel, 
but  inav  bo  proved.  Thomson  r.  Thom- 
son. 93  Kv.  435,  20  S.  W.  373;  Murphv 
r.  Roney,"26  Ky.  L.  R.  634,  82  S.  W. 
396.  If  in  form  of  a  stipiilation  may 
bo  used  on  subsequent  trial  of  case  if 
not  limited.  Xathan  r.  Dierssen,  146 
Cal.  63,  79  P.  739.  By  tenant  bind  his 
successor.  Neff  r.  Ryman.  100  Va.  521, 
42  S.  E.  314.  By  husband,  immaterial 
as  to  wife.  Batv  r.  Elrod.  66  Xeb.  735, 
92  X.  W.  1032.  97  X.  W.  343.  A  casual 
verbal  admission  will  not  overcome  a 
presumption.  Closuit  r.  Co.,  130  Wis. 
25S,  nn  X.  W.  222.  May  overcome 
other  significant  evidence.  Truman  v. 
Raybuck,   207   Pa.  357,  56  A.  944.    In- 
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admissible  if  inconsistent  with  acts  of 
person  claiming  benefit  thereof.  But- 
ler V.  Butler,  133  Ala.  377,  32  S.  579. 
Admission  of  non-claim  mav  be  proved. 
Kane  v.  Sholars,  41  Tex.  Civ.  154,  90 
S.  W.  937.  But  admission  in  nature  of 
opinion,  though  competent,  is  not  bind- 
ing. Montgomery  County  v.  Bean,  26 
Ky.  L.  R.  568,  82  S.  W.  240, 
Non-pasrment  of  taxes  immaterial  on 
question  of  claimant's  intent.  Bush  I". 
Gridin,  76  Neb.  214,  107  N.  W.  247. 
Disclaimer. — "A  single  lisp  of  ac- 
knowledgment by  defendant  that  he 
claims  no  title  fastens  a  character  ujiou 
his  possession  which  makes  it  unavail- 
ing for  ages."  Warren  r.  Frederiehs, 
S3  Tex.  3S0,  IS  S.  W.  750;  Texas  W. 
R.  Co.  v.  Wilson,  83  Tex.  153,  IS  S.  W. 
325;  Hand  v.  Swann,  1  Tex.  Civ.  241, 
21  S.  W.  282;  McDonald  v.  McCrabb, 
47  Tex.  Civ.  259,  10.5  S.  W.  238. 
Declarations  of  tenant  to  landlord  eom- 
j)otent  on  question  of  latter 's  knowl- 
edge of  attornment  to  one  claiming  ad- 
verse possession.  Lafhtte  V.  Sujierior, 
142  Wis.  73,  125  X.  W.  105. 
Constructive  possession  may  be  re- 
stricted b}'  occujiant's  acts  and  dec- 
larations as  by  proof  of  parol  agree- 
ment concerning  extent  of  his  claim, 
though  such  agreement  does  not  include 
all  land  covered  by  instrument  under 
which  ho  claims.  Haddock  v.  Leary, 
148  X.  C.  378,  62  S.  E.  426. 
Declarations  against  interest  do  not 
operate  to  affect  subsequent  change  in 
character  of  declarant's  possession. 
Criswell  r.  Xoble,  61  Misc.  4S3,  113 
N.  Y.  S.  954. 

Failure  to  inventory  land  by  wife  of 
defendant's  predecessor  in  title  and  by 
her  administrator  is  not  conclusive  such 
predecessor  and  wife  did  not  claim  it 
adverselv.     Appel   r.  Childress,  53  Tex. 

Civ.  n(i7,  no  s.  w.  120. 
Unnecessary    allegations    in    pleadings, 
not  decisive.     Brvant  v.  Cadlo,  IS  Wyo. 
64,  ]04  P.  23. 

Declarations  as  to  other  land,  imma- 
terial. Texas,  etc.  R.  Co.  r.  P.room,  53 
Tex.  Civ.  7"^.  114  S.  W.  655. 
6S3-77  Walling  r.  Eggers,  31  Kv. 
L.  R.  1009,  104  S.  W.  360;  Whittaker 
V.  Thayer  (Tex.  Civ.),  123  S.  W.  1137 
(statements  bv  one  claimant);  Barrett 
r.  :\rcKinnev  (Tex.  Civ.).  03  S.  W\  240. 
682-78  Rhirev  r.  Whitlow.  80  Ark. 
444.  97  8.  W.  444;  Lvons  r.  Stroud,  257 
Til.  3-0.  100  X.  E.  973;  Carroll  r.  Rab- 
borman,    240    111.    450,    S8    N.    E.    995; 


Rennert  v.  Sliirk,  163  Ind.  542,  72  X.  E. 
546;  Riggs  r.  Riley,  113  In.l.  208,  15 
X.  E.  253;  Logsdon  v.  Dingg,  32  Ind. 
App.  158,  69  X.  E.  409;  Wood  v.  Kuper, 
150  Ind.  622,  50  N.  E.  755;  Stewart  f. 
Bruraley  (Ky.),  119  S.  W.  798;  Lamor- 
eaux  V.  Creveling,  103"  Mich.  501,  61 
X.  W.  783;  Sherrard  v.  Cudney,  134 
Mich.  200,  96  X.  W^  15;  Baty  r.  Elrod, 
66  Xeb.  735,  92  X.  W.  1032,  97  X.  W. 
343;  Cole  v.  Lester,  48  Misc.  13,  96  N. 
Y.  S.  67;  Beam  r.  Gardner,  IS  Pa. 
Super.  245;  Whittaker  v.  Thayer  (Tex. 
Civ.),  123  S.  VI.  1137;  Ovig  r.  Mor- 
rison, 142  Wis.  243,  125  X.  W.  449. 
Admissions  after  title  acquired. — Tak- 
ing a  lease  explains  previous  possession 
and  rebuts  any  claim  it  was  adverse 
if  this  is  done  before  bar  of  statute  is 
complete.  McClenahan  v.  Stevenson, 
lis  la.  106,  91  N.  W.  925.  The  author- 
ities are  not  in  accord  as  to  conclusive 
effect  of  so  doing  after  statute  has  run. 
The  affirmative  is  held  in  Yickery  v. 
Benson,  26  Ga.  582;  Church  r.  Burg- 
hardt,  8  Pick.  (Mass.)  327;  and  nega- 
tive in  Shirey  r.  Whitlow,  80  Ark.  444, 
97  S.  W^  444;  Price  r.  Greer,  89  Ark. 
300,  118  S.  W.  1009  (only  tends  to  show 
character  of  prior  possession) ;  School 
Bist.  V.  Benson,  31  Me.  381,  52  Am. 
Dec.  618;  Bradford  V.  Guthrie,  4 
BrewFt.    (Pa.^    351. 

Weight  of  acknowledgment  after  title 
complete  is  for  iurv.  Shirev  v.  Whit- 
low. 80  Ark.  444,  97  S.  W.'  444. 
683-80  Jeffery  v.  .Teffery,  87  Ark. 
496,  113  S.  W.^27;  Emmett  v.  Perry, 
100  :\re.  139,  60  A.  «572. 
Declarations  of  decedent  made  on  land, 
are  comjictent  to  slu)w  location  of  his 
line,  and  it  is  immaterial  what  charac- 
ter of  occupancy  was.  Emmett  r. 
Perry,  100  Me.  139,  60  A.  872.  May  be 
proved  against  vendor  rel.ving  upon  de- 
cedent's occupancy,  though  he  was  in 
possession  under  unconsummated  verbal 
contract.  Walsh  r.  Wheelwright,  96 
Me.  174,  52  A.  649.  But  declarations 
of  decedent,  not  in  possession  and  not 
claiming  title,  are  inadmissible.  An- 
niston  Citv  L.  Co.  r.  Edmondson,  145 
Ala.  557,  40  S.  .505. 
€8.'{-81  Powers  r.  Bk..  136  Cal.  486, 
C^9  P.  151;  Ball  r.  Tx>ugbbridge,  30  Kv. 
E.  R.  1123,  100  S.  W.  275. 
683-82  Maxwell  L.  G.  Co.  r.  Daw 
son,  151  V.  S.  586;  .\nniston  etc.  Co.  r. 
Edmondson,  145  .\la.  557.  40  S.  50."; 
;  AVattera  r.  Brown,  177  -Ma.  78.  5«  S. 
I  291;  Tennessee  C.  Co.  f.  Linn,  123  Ala. 
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112,  2G  S.  215,  S2  Am.  St.  lOS;  Ilonry 
r.  Brown,  143  Ala.  4I(),  39  S.  3::."); 
Miswaliik  P.  Asaii.  r.  Croze,  140  Mirh. 
194,  103  X.  W.  5.")S;  Spicor  V.  Spi.or, 
249  Mo.  oS2,  l.M  S.  W.  832;  Ganliior 
V.  Wriyht.  49  Or.  609,  91  P.  2Sfi;  North- 
ern 1*.  K.  Co.  r.  Spoknno,  4.1  Wash. 
229.  S8  I'.  135.  See  "Trospasa  to  Try 
Titl.<."'  infra,  5S-22. 
Conclusion. — Testimony  that  possession 
waa  notorions  is  n  conclusion.  Acmo 
B.  Co.  r.  R.  Co.,  115  C.a.  494,  42  S.  E. 
8.  Hut  possession  8i;;nilios  occ-uimncy. 
Nathan  i-.  Diersson,  14G  Cal.  (53,  79  1'. 
739.  Con<'lusion  as  to  wlion  land  ac- 
quired, incoinpotent.  Li'croix  v.  Ma- 
lonci,  157  Ala.  VM.  47  S.  7l.'5. 
Becognition  of  rights. — Defendant's  co- 
o«Tiipant  may  testify  neither  ho  nor  his 
brothers  re<Mi;i,Mii/.ed  any  other  rij:hts  in 
land  than  those  claimed  by  |>arty  as- 
sertin^j  adverse  |>ossession.  ^ferriman 
r.  nialack,  57  Tex.  Civ.  270,  122  S.  W. 
403. 

68-1-83  Jacobs  r.  Disharoon,  113  Md. 
92,  77  .\.  25s.  Ojiinion  evidence  as  to 
valiility  of  claim,  inadmissible.  Jacobs 
r.  Disharoon,  sujtra. 

684-8-1  8cheller  v.  County,  55  Wash. 
298,  104  P.  277;  Board  v.  Patrick,  18 
Wyo.  130.  104  P.  531. 
General  rules  strictly  applied  in  favor 
of  owner. —  If  land  ori-^inally  set  ai>art 
as  a  private  way  its  use  will  be  pre- 
sumed to  have  been  in  harmony  with 
parties'  intent.  Princeton  r.  Gustav- 
son,  211  Til.  nfifi,  89  X.  E.  053. 
In  addition  to  use  of  highway  over 
vacant  and  unoccupied  land,  with  con- 
sent of  owner,  there  must  be  shown 
exercise  of  .jurisdiction  by  hi<rhway 
authorities.  Board  r.  Patrick,  IS  Wvo. 
130,    101    p.    .-,31. 

Claim  of  a  county  to  land  may  be 
sustained  by  proof  of  orders  made  by 
its  governing  body  concmin;,'  it 
thron^'h  a  series  of  years,  and  .i  ma]) 
desi^jnatinR  laml  as  county  proj)erty, 
map  having  been  in  county's  pos.ses- 
sion  many  years.  Victoria  V.  Victoria 
(Tex.  Civ.).  94  S.  \V.  3fiS,  rev.  on  other 
questions,  101  S.  W.  190. 
684-85  .\rmstronp  '".  Wilcox,  57  Fla. 
30.  49  S.  41;  Koss  r.  McManigal,  01 
Neb.  90,  84  N.  W.  010;  Beam  v.  Gard- 
ner, 18  Pa.  Super.  245;  Glezen  v.  lias- 
kins,  23  K.  I.  601,  51  A.  219;  NefT  r. 
Ryman,  loo  Va.  521,  42  S.  E.  314. 
Tenant  may  testify  he  dnimed  land 
as  hi-%  o'vn  in  acliuu  between  his  land- 


lord and  a  stranger.  South  r.  Deatort, 
113  Ky.  312,  OS  S.  W.  137,  1105. 
Tenant  in  possession  may  show  superior 
title  to  that  of  landlord.  llvman  r. 
Grant  (Tox.  Civ.)  114  !S.  W.  >53. 
Acceptance  of  void  lease  raises  mere 
presumption  of  reco^iiitiou  of  lessor 's 
title,  wliich  is  rebuttable  by  parol  evi- 
dence sliowiug  lessee  theretofore  claim- 
ed to  have  a  perfect  title  and  rightful 
possession  and  asserted  his  rights  to 
lessor.  Broad  V.  Beatty,  73  Ark.  100, 
S3    8.    W.   339. 

Cestui  que  trust  and  trustee  occupy 
relation  of  landlord  and  tenant — pos- 
session of  one  is  that  of  the  other. 
M((;ienahan  r.  Stevenson,  18  la.  lUO, 
91    N.   \V.  1)25. 

Entry  under  a  record  title  adverse  to 
landlord  will  ripen  into  title  V)y  ad- 
verse ])ossession  if  not  disturbed. 
Townseud  v.  Boyd,  217  Pa.  386,  C6  A. 
1099. 

685-86  Hill  1-.  Cherokee  Co.,  99  Ark. 
S4,  137  S.  W.  553;  Lambert  v.  lleniler, 
244  111.  254,  91  N.  E.  435;  Cari)enter 
r.  Fletcher,  239  111.  440,  88  N.  E.  162; 
Bush  r.  Fitzgeralds  (Ky.),  125  S.  W. 
716;  Vermillion  v.  Nickell  (Ky.),  114 
S.  W.  270;  Dahlem  v.  Abbott,  146  Mich. 
605,  110  N.  W.  47;  Fenton  v.  Miller, 
94  Mich.  204,  53  N.  W.  957;  Seibert  v. 
]loi)e,  221  Mo.  630,  120  S.  W.  770; 
Wilson  r.  Wilson,  31  O.  C.  C.  39;  Beam 
r.  Gardner,  18  Pa.  Sujjer.  245;  Soriano 
r.  Arrese,  1  P.  K.  Fed.  198;  Wingo  c. 
Ruddier,  103  Tex.  150,  124  S.  W.  899; 
Stono  v.  Marshall,  52  W^ash.  375,  100 
P.  858;  Ailes  v.  Hallam,  69  W.  Va. 
305,  71  S.  E.  273;  Logan  v.  Ward,  58 
W.  Va.  366,  52  S.  E.  398,  5  L.  R.  A. 
(N.   S.)    156. 

Rule  applies  to  grantee  of  mortgagor 
under  warranty  deed. — (  o  o|>(>rati\  e  l'>. 
Hk.  V.  Hawkins,  30  R.  1.  171,  73  A. 
617. 

686-87  Singer  v.  Naron,  99  Ark. 
446,  138  S.  W.  958;  Soper  v.  Lawrence, 
98  Me.  268,  56  A.  908;  Nickey  v. 
Leader,  235  Mo.  30,  138  S.  W.  18; 
Cole  r.  Lester,  48  Misc.  13,  96  N.  Y.  S. 
67;  Dobbins  V.  Dobbins,  141  N.  C. 
210,  53  S.  E.  870;  Crowley  v.  Grant,  63 
Or.  212,  127  P.  28;  Cox  v.  Tomi)kin- 
son.  39  Wash.  7(1,  80  P.  1005. 
"The  only  question  is  the  character 
and  <|uaiitiim  of  proof.  Upon  the  gen- 
eral rule  in  the  recent  case  of  Nickey 
r.  Lea.ler,  235  Mo.  30,  138  S.  W.  18, 
we  said:  'The  general  rule  is  that 
the   possession   of   one  Joint   tenant   is 
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the  possession  of  all.  This  rule  has 
its  excejitions.  Although  the  deed  may 
in  law  create  a  joint  tenancy,  yet  if 
one  of  the  joint  tenants  is  in  actual 
possession,  claiming  the  title  as  against 
co-tenants  and  the  world,  the  statute 
of  limitations  will  inure  to  the  benefit 
of  such  claimant.  Warfield  r.  Lindell, 
38  Mo.  ;j61,  90  Am.  Dec.  443;  Dunlap 
r.  Griliith,  146  Mo.  2S3,  47  S.  W.  917; 
Whitaker  v.  Whitaker,  157  Mo.  342,  58 
S.  W.  5;  Hendricks  r.  Musgrove,  183 
Mo.  300,  81  S.  W.  12G5.'  "  Allen  V. 
Morris.  244  Mo.  357,  148  S.  W.  905. 
686-88  Eich  v.  Co.,  147  Fed.  380, 
77  C.  C.  A.  558;  Cramton  v.  Rutledge, 
163  Ala.  649,  50  S.  900;  Sumner  r. 
Hill,  157  Ala.  230,  47  S.  565;  Cramton 
V.  Rutledge,  157  Ala.  141,  47  S.  214; 
Baumgarteu  r.  Mitchell,  10  Cal.  A\)p. 
48,  101  P.  43;  Craig  v.  Cox,  255  111. 
564,  99  N.  E.  647;  Long  v.  Morrison, 
251  HI.  143,  95  N.  E.  1075;  Smith  v. 
Tucker,  250  111.  50,  95  N.  E.  45;  Lam- 
bert r.  Hemler,  244  111.  254,  91  N.  E. 
435  (evidence  must  be  stronger  than 
is  required  to  establish  ordinary  ad- 
verse i)ossession) ;  Carpenter  i'.  Fletch- 
er, 239  111.  440,  88  N.  E.  162;  Kidd  v. 
Boll  (Ky.),  122  S.  W.  232;  Hamilton 
V.  Steele  (Ky.),  117  S.  W.  378;  Ver- 
million t'.  Nickell  (Ky.),  114  S.  W. 
270;  Bentley  v.  Callaghan,  79  Miss. 
302.  30  S.  709;  Collier  v.  Gault,  234 
Mo.  457,  137  S.  W.  884;  Seibert  v. 
Hope,  221  Mo.  630,  120  S.  W.  770; 
Criswell  r.  Noble,  61  Misc.  483,  113 
N.  Y.  S.  954;  Colo  v.  Lester,  48  Misc. 
13,  96  N.  Y.  S.  67;  Clary  r.  ITatton, 
152  N.  C:  107,  67  S.  E.  258;  Dobbins 
f.  Dobbins,  141  N.  C.  210,  53  S.  E. 
870;  Williamson  v.  Williamson,  53  Tex. 
Civ.  503,  116  S.  W.  370;  Hess  r.  W'ebb 
CTox.  Civ.),  113  S.  W.  61 S;  Frey  v. 
Myera  (Tex.  Civ.),  113  S.  W.  592;  Cox 
f.' Tompkinson,  39  Wash.  70,  80  P. 
1005;  Church  v.  S.,  65  Wash.  50,  117 
P.  711;  Clark  r.  Beard,  69  W.  Va.  213, 
71  S.  E.  188;  Duffy  v.  Currence,  66 
W.  Va.  252,  66  S.  'E.  755;  Logan  v. 
Ward,  58  W.  Va.  366,  52  S.  E.  398,  5 
L.  P.  A.  (N.  S.)  inc. 
Character  of  grantor's  possession. — It 
may  be  shown  in  rebuttal  of  testimony 
tending  to  show  notice  to  co-owners 
that  grantor  of  claimant  lived  with  her 
on  the  land,  returned  it  for  taxation 
and  j)aid  taxes  on  it  as  i)art  of  tho 
estate  he  was  administering,  ancl  after 
death  of  his  grantee,  held  himself  out 
as  being  in  possession  in  his  represen- 


tative capacity.  Ashford  v.  Ashford, 
136  Ala.  031,  34  S.  10. 
Knowledge  of  co-owner. — It  is  not  com- 
|)etent  for  a  witness  to  testify  that 
one  of  the  owners  knew  a  co-owner  was 
in  possession  claiming  land  as  his  own. 
Ashford  v.  Ashford,  136  Ala.  631,  34 
S.  10. 

In  absence  of  acknowledgment  of  co- 
tenancy, notice  of  adverse  holding 
need  not  be  given.  Roberts  v.  Decker, 
120  Wis.  102,  97  N.  W.  519. 
WTiat  facts  sufficient. — Failure  of  co- 
tenants  to  receive  their  share  of  ren- 
tal value  of  premises,  existence  upon 
the  records  of  deed  purjiorting  to  con- 
vey to  claimant  full  title  to  land  and 
a  mortgage  thereon  executed  by  him 
are  siriiicient  to  show  co-tenants'  rights 
are  barred.  McCann  v.  Welch,  106  Wis. 
142,  81    N.  W.  .996. 

Stronger  evidence  is  required  than  in 
other  cases,  but  it  need  not  be  of  a 
different  kind.  Rich  r.  Co.,  147  Fed. 
3.S0,  77  C.  C.  A.  558;  Cox  v.  Tomlinson, 
39  Wash.  70,  80  P.  1005. 
Burden  is  on  party  who  alleges  adverse 
possession.  Rich  v.  Co.,  147  Fed.  3S0, 
77   C.  C.  A.  558. 

687-89  Lay  ton  v.  Campbell,  155  Ala. 
220,  46  S.  775;  Bowman  v.  Owens,  133 
Ga.  49,  65  S.  E.  156;  Arnold  r.  Lime- 
burger,  122  Ga.  72,  49  S.  E.  812;  Street 
r.  Collier,  118  Ga.  470,  45  S.  E.  294; 
Soriano  r.  Arrese,  1  P.  R.  Fed.  19^. 
Possession  under  deed  to  part  may  be 
notice  of  claim  to  larger  part. — Toole 
V.  Renfro,  52  Tex.  Civ.  ib2,  114  S.  W. 
450. 

688-90  Lambert  v.  Hemler,  244  HI. 
254,  91  N".  E.  435;  Pickens  f.  Stout,  67 
W.  Ya.  422,  68  S.  E.  354. 
688-91  Eastham  v.  Gibbs  (Tex. 
Civ.),  125  S.  W.  372;  McCann  v. 
Welch,  106  Wis.  142,  81  N.  W.  996. 
Com  p.  Bush  V  Fitzgeralds  (Ky.),  125 
S.   W.  716. 

688-92  Lambert  r.  Hemler,  244  HI. 
254,  91  N.  E.  435;  Lewitzky  f.  Sotoloff, 
224  Pa.  610,  73  A.  936. 
Adverse  possession  may  ripen  into  title 
to  share  of  jiroperty  to  which  jiossessor 
entitled.  Sires  v.  Melvin,  135  la.  460, 
113   X.  W.  106. 

689-93  INIisenheimor  r.  Amos,  221 
]Mo.  362,  120  S.  W.  602;  Dillard  r. 
Cochran  (Tex.  Civ.),  153  S.  W.  662; 
Carr  v.  Alexander  (Tex.  Civ.),  149 
S.  W.  218;  Hardv  O.  Co.  r.  Burnham 
(Tex.  Civ.),  124  'S.  W.  221;  Cox  v. 
Touipkiusou,  39   Wash.   70,  80  P.  1005. 
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689-94  Lund  v.  Nelson,  89  Xcb.  449, 
131  X.  \V.  919;  Dobbins  r.  Dobbins,  141 
N.  C.  210,  53  S.  E.  870;  "Whitaker  r. 
Jenkins,  138  N.  C.  476,  51  S.  E.  104; 
Soriano  r.  Arrese,  1  P.  R.  Fed.  19S; 
Williamson  r.  'Williamsou,  53  Tex.  Civ. 
503,  lU;  S.  W.  370. 

It  is  presumed  possession  was  adverse 
from  beginning  and  so  continued. 
Dobbins  i:  Dobbins,  141  N.  C.  210,  53 
S.  E.  S70. 

690-95  Sires  v.  Melvin,  135  la.  460, 
113  N.  W.  106;  Wood  v.  Fleet,  36  N.  Y. 
499,  93  Am.  Dec.  528;  Rhea  v.  Craig, 
141  N.  C.  602,  54  S.  E.  408;  Honea 
V.  Arledge,  56  Tex.  Civ.  296,  120  S.  W. 
508;  Long  v.  Long,  30  Tex.  Civ.  368, 
70  S.   W.  587. 

Disability  of  some  of  the  parties  dur- 
ing the  time  of  possession  does  not  re- 
but jirosuMijition  as  to  ouster.  Dobbins 
r.  Dobbins,  141  N.  C.  210,  53  S.  E. 
870. 

Parol  partitions  may  be  proved.  Oliver 
V.  Williams,  163  Ala.  376,  50  S.  937. 
690-97  Baxlev  v.  Baxlev,  117  Ga. 
60,  43  S.  E.  436;  Weatherford  v.  Weath- 
erford  (Tex.  Civ.),  153  S.  W.  353 
(fraudulent  record). 
Only  moral  fraud  will  prevent  pos- 
session under  color  of  title  from  be- 
coming complete.  Street  v.  Collier,  118 
Ga.  470,  45  S.  E.  294;  Arnold  r.  Lime- 
burger,  122  Ga.  72,  49  S.  E.  812; 
Tarver  f.  Deppen,  132  Ga.  798,  65  S. 
E.   177. 

691  98  Delay  in  bringing  action  to 
quiet  title  does  not  show  bad  faith. 
Laws  r.  Xewkirk,  39  Colo.  78,  88  P. 
s(;i. 

Claimant's  good  faith,  presumed. 
Hughes  V.  Wyatt,  146  la.  392,  125  N.  W. 
334. 

691-99  If  possession  began  in  good 
faith,  fact  it  was  afterwards  held  in 
bad  faith,  immaterial.  Brewster  v. 
Hewes,  Tl3  La.  45,  36  S.  883. 
692-1  Crowder  v.  Co.,  162  Ala.  151, 
50  S.  230;  McDaniel  v.  Co.,  152  Ala. 
414,  44  S.  705;  Boe  r.  Arnold,  54  Or. 
52,  102  P.  290  (recognition  of  govern- 
ment's title  does  not  bar  occupant 
from  asserting  adverse  possession  as 
against  claimant  under  jirior  grant); 
Hyman  r.  Grant  (Tex.  Civ.),  114  S.  W. 
853;  McCann  r.  Welch,  106  Wis.  142, 
81  X.  W.  996;  Hatch  r.  Lusignan,  117 
Wis.  428,  94  N.  W.  332. 
Motive  immaterial. — Knight  v.  Den- 
man,  64  Xob.  SI  4,  90  X.  W.  863. 
692-2     Gunnison   v.  E.   Co.,   130   Fed. 


259,  64  C.  C.  A.  505;  Tarver  r.  Dep- 
pen, 132  Ga.  798,  65  S.  E.  177;  Ovig 
r.  Morrison,  142  Wis.  243,  125  N.  W. 
449;  Illinois  S.  Co.  r.  Budzisz,  139  Wis. 
281,  119  N.  W.  935;  Pitman  r.  Hill, 
117  Wis.  318,  94  N.  W.  40.  See  Kirby 
V.  Kirby,  236  111.  255,  86  N.  E.  259. 
Ancient  deed  not  in  plaintiff's  chain 
of  title  inadmissible  to  show  good 
faith.  Callaway  v.  Beauchamp,  140  Ga. 
207,  78   S.  E.   846. 

Good  faith  presumed  where  possession 
open  and  notorious  under  claim  of 
right.  Baxley  r.  Baxlev,  117  Ga.  60, 
43  S.  E.  436;  Godfrey  "r.  Dixon,  228 
111.  487,  499,  81  N.  E.  1089;  Blumer 
V.  Co.,  129  la.  32,  105  N.  W.  342; 
Leverett  v.  Loeb,  117  La.  310,  41  S. 
584;  Brewster  v.  Hewes,  113  La.  45,  36 
S.  883. 

Evidence  of  good  faith  cannot  be  di- 
rectly testified  to  by  third  person.  Bax. 
ley  V.  Baxley,  117  Ga.  60,  43  S.  E. 
436.  Claimant  may  testify  he  paid  for 
land  in  good  faith  (Acme  B.  Co.  r.  R. 
Co.,  115  Ga.  494,  42  S.  E.  8);  and  as 
to  bona  fides  of  his  original  entry. 
Baxley  v.  Baxley,  supra. 
Facts  showing  good  faith. — Gardner  v. 
Wriffht,  49  Or.  6U9,  91  P.  286. 
693-3  McBride  v.  Caldwell,  142  la. 
22S,  119  N.  W.  741;  circumstances  may 
sustain  claim  of  good  faith.  See  Ram- 
sey V.  Wilson,  52  Wash.  Ill,  100  P. 
177,  good  faith  essential  in  absence 
of  color  of  title. 

Must  act  in  good  faith. — Jasperson  v. 
Scharnikow,  150  Fed.  571,  80  C.  C.  A. 
373. 

Good  faith,  to  support  the  prescription 
of  ten  years  acquirendi  causa,  is  based 
on  the  honest  and  positive  belief  of 
the  possessor,  founded  on  just  reasons, 
that  he  is  purchasing  from  the  real 
owner.  Doubt  as  to  the  title  of  the 
vendor  as  to  his  right  to  alienate  is 
fatal  to  a  claim  of  good  faith.  A  doubt 
sufficient  to  induce  the  possessor  to 
make  an  investigation  of  the  title  of 
his  vendor  is  presumed  to  have  con- 
tinued down  to  the  sale,  in  the  ab- 
sence of  evidence  tending  to  show  its 
removal  by  adequate  information  de- 
rived from  the  records  or  other  trust- 
worthy sources.  Knight  v.  Berwick  L. 
Co.,  130  La.  233,  57  S.  900.  The  good 
faith  required  is  belief  of  purchaser  ho 
is  buying  land  from  owner,  and,  in 
establishing  his  good  faith,  he  is  not 
required  to  show  his  grantor's  grantor 
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had  title.  Bennett  t.  Calmes,  116  La. 
598,  40   S.  911. 

Contrary  doctrine. — Under  statutes  malt- 
ing bona  fides  of  claimants  a  condi- 
tion to  recovery  mere  notice  of  ad- 
verse claim  believed  to  be  ill-founded 
will  not  bar  a  recovery;  but  it  is  other- 
wise as  to  actual  notice  of  adverse 
claim  superior  and  paramount  to  that 
obtained  under  paper  title.  Latta  v. 
Clifford,  47  Fed.  614;  Arnold  v.  Wood- 
ward, 14  Colo.  164,  23  P.  444;  Hunt  v. 
Dunn,  74  Ga.  120;  Templet  v.  Baker, 
12  La.  Ann.  658;  Brodack  v.  Morsbach, 
38  Wash.  72,  80  P.  275.  Entry  under 
title  acquired  at  a  foreclosure  sale  is 
in  good  faith.  Cox  v.  Thompkinson,  39 
Wash.  70,  80  P.  1005. 
693-4  Bell  v.  C.  Co.,  155  Fed.  712, 
84  C.  C.  A.  60;  Santana  V.  Marquez, 
4  P.   R.  Fed.   87. 

Older  title  prevails  where  both  parties 
claim  from  common  source.  McAllen  v. 
Alonzo,  46  Tex.  Civ.  449,  102  S.  W. 
475. 

Is  a  rule  of  evidence  merely. — Mann 
V.  Hossack  (Tex.  Civ.),  96  S.  W.  767. 
694-5  If  both  parties  claim  by  ad- 
verse possession  and  there  are  no  su- 
perior muniments  of  title,  no  presump- 
tion in  favor  of  either  party.  Dor- 
Ian  V.  Westervitch,  140  Ala.  283,  37  S. 
382. 

If  a  portion  of  the  land  claimed  under 
the  older  and  better  title  interlocks 
with  a  junior  grant,  and  there  has  been 
no  actual  adverse  possession  for  the 
statutory  period  within  such  interlock, 
it  is  error  to  admit  evidence  of  the 
junior  claimant's  possession  within  the 
boundaries  claimed  by  him,  outside  of 
the  interlock.  Pardee  r.  Johnston,  70 
W.  Va.  347,  74  S.  E.  721. 
695-7  Shanline  r.  Wiltsie,  70  Kan. 
177,  78  P.  436;  Scott  v.  Williams,  74 
Kan.  448,  87  P.  550;  Kidd  v.  Bell  (Ky.), 
122  S.  W.  232;  Foard  v.  McAnnelly, 
215  Mo.  371,  114  S.  W.  990;  Williams 
V.  Shepherdson,  4  Neb.  (Unof.)  608, 
95  N.  W.  827;  Canfield  r.  Clark,  17 
Or.  473,  21  P.  443,  11  Am.  St.  845; 
Bowers  v.  Ledgerwood.  25  Wash.  14,  64 
P.  936;  Wilcox  v.  Smith,  38  Wash.  585, 
80  P.  803;  Suksdorf  v.  Humphrey,  36 
Wash.  1,  77  P.  1071;  Thornelv  r.  An- 
drews, 45  Wash.  413,  88  P.  757;  Field- 
house  V.  Leisburg,  15  Wyo.  207,  88  P. 
214.  A  devisee  who  takes  possession 
of  more  land  than  is  devised  may  ac- 
quire title  to  it  though  he  acted  under 


a  mistake.  Johnson  v.  Thomas,  23  App. 
Cas.    (D.   C.)    141. 

696-8  Fisher  v.  Bennehoff,  121  111. 
426,  13  N.  E.  150;  Dyer  v.  Eldridge, 
136  Ind.  654,  36  N.  E.  522;  Ball  v. 
Loughridge,  30  Ky.  L.  R.  1123,  100  S. 
W.  275;  Sharrard  v.  Cudney,  134  Mich. 
200,  96  N.  W.  15;  Clark  v.  Thornburg, 
66  Neb.  717,  92  N.  W.  1056;  Lindley 
V.  Johnston,  42  Wash.  257,  84  P.  822; 
Wade  f.  McDougle,  59  W.  Va.  113,  128, 
52  S.  E.  1026.  See  Foard  r.  McAnnelly, 
215  Mo.  371,  114  S.  W.  990. 
696-9  Davis  v.  Grant,  173  Ala.  4,  55 
S.  210;  Lecroix  v.  Malone,  157  Ala. 
434,  47  S.  725;  .Johnson  r.  Elder,  92 
Ark.  30,  121  S.  W.  1066;  Wells  v.  Bent- 
ley,  87  Ark.  625,  113  S.  W.  639; 
Searles  v.  De  Ladson,  81  Conn.  133,  70 
A.  589;  Bavhouse  v.  Urquides,  17  Ida. 
286,  105  P. "1066;  Rennert  v.  Shirk,  163 
Ind.  542,  551,  72  N.  E.  546,  cit.,  many 
cases  to  same  effect;  Warden  v.  Ad- 
dington,  131  Kv.  296,  115  S.  W.  241; 
Milligan  v.  Fritts,  226  Mo.  189,  125 
S.  W.  1101;  Andrews  r.  Hastings,  85 
Neb.  .548,  123  N.  W.  1035;  Sommer  v. 
Compton,  52  Or.  173,  96  P.  124. 
Parol  testimony  is  competent  to  show 
who  occupied  and  used  the  land.  Car- 
nev  r.  Hennessey,  74  Conn.  107,  49  A. 
910,  92  Am.  St."  199,  53  L.  R.  A.  699. 
697-10  SI.  Louis,  etc.  R.  Co.  r.  Mul- 
key,  100  Ark.  71,  139  S.  W.  643;  Shirey 
V.  Whitlow,  80  Ark.  444,  97  S.  W.  444; 
Atkins  r.  Pfaffe,  136  Ta.  728,  114  N.  W. 
187;  Weeks  v.  Upton,  99  Minn.  410,  109 
N.  W.  828;  Logan  v.  Meads,  43  Tex. 
Civ.  477,  98  S.  W.  210;  McCormick 
V.  Sorenson,  58  Wash.  107,  107  P.  1055; 
In  re  Seattle  (Wash.),  100  P.  1013; 
Weingarten  v.  Shurtleff,  51  Wash.  602, 
99  P.  739;  Erickson  v.  Murlin,  39  Wash. 
43,  80  P.  853;  Bowers  v.  Ledgerwood, 
25  Wash.  14,  64  P.  936. 
Presumption  is  land  was  inclosed  in 
good  faith.  Shirey  v.  Whitlow,  80  Ark. 
444,    97    S.   W.    444. 

Rule  not  applied  as  against  public  with 
same  liberality  as  against  individual. 
See  McClenehan  v.  Josup,  144  la.  352, 
120  N.  W.  74. 

699-11  Walker  v.  Wyman,  157  Ala. 
478,  47  S.  1011;  Wilson  r.  Hunter,  59 
Ark.  626,  28  S.  W.  419,  43  Am.  St. 
63;  Shirey  i:  Whitlow,  80  Ark.  444, 
97  S.  W.  444;  Logsdon  r.  Dingg,  32 
Ind.  App.  158,  69  N.  E.  409;  Citv  r. 
Truex,  235  Mo.  619,  139  S.  W.  390 
(evidence  held  insufficient);  .Johnson 
V.  Ingram,  63.  Wash.  554,  115  P.  1073, 
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Acts  and  conduct  of  partiea  may  bo 
sluiwn.  \„"j. rmv  c  llomussov,  71  Conn. 
1U7,  49  A.  910,  92  Am.  St.  199,  r)3 
L.  R.  A.  f>99;  Weeks  v.  Upton,  99  Minn. 
41 1>.  li'9  N.  W.  S28. 
Burden. — Party  who  allojres  cxistonco 
of  a^ToeiiuMit  to  surriMulor  ])oss('ssion 
on  Ku-atioii  of  boundary  must  sliow  its 
terms.  Crosby  r.  I'hunh,  4')  Tex.  Civ. 
111.  99  S.   \V.'r)84. 

Claim  "by  limitation"  noctl  not  havo 
boiMi  nuule  at  aiiv  time.  Lo;;an  f. 
M.'a.is,  4:5  I'.'X.  Civ.  477,  9S  S.  W.  210. 
Direct  proof  of  knowledge  of  owner 
must  be  made  sliowiii;;  possession  is  no 
longer  held  in  subserviency  to  liim. 
Notice  given  when  seizin  susi)endcd  is 
ineffectual.  Lecroix  v.  Malone,  157 
Ala.  434,  47  S.  725. 
699-12  McDaniel  r.  Co.,  152  Ala. 
414.  44  S.  70r);  Henderson  V.  Co.  (Tex. 
Civ.),  128  S.  W.  071;  Jones  r.  Weaver 
(Tex.  Civ.),  122  S.  W.  fil9  (noting  con- 
flicting local  cases);  McNaught-C.  Imp. 
Co.  r.  Mav,  52  Wash.  632,  101  P.  237; 
Yeslor  r.  "llolmes,  39  Wash.  34,  SO  P. 
851.  Comp.  Hoencke  v.  Loniax,  102  Tex. 
4*^7.  119  S.  W.  842. 
69t-13  Sellers  r.  Simpson,  53  Tex. 
Civ.  2M.-,,  11. T  S.  W.  SS8. 
699-14  Tennessee  C.  Co.  v.  Linn,  123 
Ala.  112,  2(5  S.  245,  82  Am.  St.  108; 
Work  r.  Mines,  12  Ariz.  339,  100  P. 
813;  Hardy  r.  Samuels,  92  Ark.  289, 
122  S.  W.  C54;  Johnson  V.  Elder,  92 
Ark.  30,  121  S.  W.  KuiO;  Earle  v.  Bry- 
ant, 12  Cal.  App.  553,  107  P.  1018; 
Myers  r.  Maybe w,  32  App.  Cas.  (D.  C.) 
205;  Scott  r.  Herrell,  31  App.  Cas. 
(D.  C.)  45;  Kob-rts  f.  Tift,  136  Ga. 
901,  72  S.  E.  234;  Chicago,  etc.  R.  Co. 
V.  Johnson,  45  Ind.  Ajip.  162.  90  N.  E. 
507;  Freemon  v.  Funk,  85  Kan.  473, 
117  P.  1024;  Safe  Deposit  &  T.  Co. 
V.  Marburg,  110  Md.  410,  72  A.  839: 
Adams  r.  Go3.som,  228  Mo.  566,  129 
S.  W.  10;  Cervena  f.  Thurston,  59 
Neb.  343,  80  N.  W.  1048;  Frecdman 
f.  Opi>pnheim,  187  N.  Y.  101,  79  N.  E. 
841;    Heller    r.    Cohen,   154    N.   Y.    299, 

48  N.  E.  527;  Baker  i.  Duff,  136  Aj.]). 
Div.  13,  120  N.  Y.  S.  1S4;  Clarke  v. 
Wollpert,  128  App.  Div.  203,  112  N.  Y. 
8.  547;  Chatham  r.  Lansford,  149  N.  C. 
363,  63  S.  E.  81;  Neal  v.  Davis,  53 
Or.   423,   99    P.   69;    Gardner  r.   Wriirht, 

49  Or.  609.  91  P.  286;  Brunner  F.^Co. 
V.  Payne.  .54  Tex.  Civ.  501,  118  S.  W. 
602;  Goetter  r.  Moore.  53  Wash.  5, 
101  P.  365;  TIarman  r.  Alt,  69  W.  V.i. 
287,   71   SJ.   E.    709;    Riffle    u.   Skinner, 


07  W.  Va.  75,  67  S..E.  1075;  Ovig 
V.  Morrison,  142  Wis.  243,  125  N.  W. 
449;  Laditte  v.  Superior,  142  Wis.  73, 
125  N.  W.  105;  Illinois  S.  Co.  r.  Pac- 
zocha,  139  Wis.  23,  119  N.  W.  500; 
Hatch  r.  Lusiguan,  117  Wis.  428,  94 
N.    W.   332. 

701-17  Cannon  r.  Oil  Co.  (Tex-.  Civ.), 
138  8.  W.  803;  Wade  r.  McDougle,  59 
W.  Va.  113,  52  S.  E.  1026. 
Admissions  made  after  the  statutory 
period  of  adverse  possession,  by  the  ad- 
verse claimant  cannot  affect  the  title. 
Cook 's  Hereford  Cattle  Co.  v.  Barn- 
hart  (Tex.  Civ.),  147  S.  W.  662. 
Abandonment  ineffectual  to  divest  title. 
Tarver  v.  Deppon,  132  Ga.  798,  65  S.  10. 
177. 

Evidence  to  overcome  title. — "But 
slight  evidencG  to  overcome  title  by 
prescri]»tion  is  required."  Betjemann 
r.  R.  Co.,  127  App.  Div.  83,  111  N.  Y. 
S.  567. 


AFFIDAVITS. 

703-1  Miller  r.  Carakor,  9  Ga.  App. 
255,  71  S.  E.  9;  S.  v.  Williams,  76  S.  C. 
135,   56   S.    E.    7S3. 

Verified  complaint  may  be  regarded  as 
aliidavit.  S.  v.  I'eterson,  29  Wash.  571, 
70  P.  71.  And  verified  dci)osition,  and 
exhibit  attached  to  aliidavit.  Chub- 
buck  V.  Beaty,  80  Kan.  789,  104  P.  558. 
But  see  Gawtry  r.  Doane,  51  N.  Y.  84. 
Administering  oath  and  recital  of  fact 
ill  record  do  not  sliow  affidavit  was 
made.  Black  v.  Cochran,  21  Pa.  C.  C. 
326. 

704-3  Sellers  f.  S.,  162  Ala.  35,  50 
S.  340;  Eytinge  v.  Ty.,  12  Ariz.  131,  lOO 
P.  443;  Western  P.  Co.  v.  Fried,  33 
Mont.  7,  81  P.  394;  Benepe-0.  Co.  v. 
Scheideggor,  32  Mont.  424,  80  P.  1024; 
Shanholtzer  v.  Thompson,  24  Okla.  198, 
103   P.   595. 

Insufficient  statement  of  facts  may  be 
helped  by  record  of  which  affidavit  is 
part.  Wiley  r.  Carson,  15  S.  D.  298,  89 
N.  W.  475;  Flood  v.  Libby,  38  Wash. 
366.  80  P.  o33. 

If  affidavit  jurisdictional  in  nature,  de- 
parture from  words  of  statute,  hazard- 
ous. See  Avres  r.  Gartner,  90  Mich. 
380,  51  N.  W.  461 ;  Hinkle  v.  Lovelace, 
204  Mo.  208,  102  S.  W.  1015;  Nichols 
r.  Nichols,  128  N.  C.  108,  38  S.  E.  296; 
Hopkins  v.   Hopkins,   132   N.   C.   22,   43 

i  "^.   E.  508;   DeArmond   r.   DeArmond,  92 

'  Tenn.  40,  20  S.  W.  422. 
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Information  and  belief  sufllciont  where 
cannot  be  made  in  any  other  form. 
Smith  V.  Collis,  42  Mont.  350,  112  P. 
1070. 

704-4  Comp.  S.  v.  Collier,  171  Ind. 
606,  86  N.  E.  1015. 
705-7  Vogelman  i".  Lewit,  48  Misc. 
625,  96  N.  Y.  S.  207;  Graham  v.  Smart, 
42  Wash.  205,  84  P.  824. 
706-8  O'Brien  i\  O'Brien,  16  Cal. 
App.  103,  116  P.  692;  Pelegrinelli  v. 
Co.,  1  Cal.  App.  593,  82  P.  695;  Gay 
f.  Torrance,  145  Cal.  144,  78  P.  540; 
Clark  V.  Jackson,  222  111.  13,  78  N.  E. 
6;  S.  V.  Co.,  77  Kan.  774,  95  P.  391; 
Hufty  V.  Wilson,  78  N.  J.  L.  241,  74 
A.  137;  Lawshe  v.  S.,  57  Tex.  Cr.  32, 
121  S.  W.  865;  GrilTiths  V.  Court,  35 
Utah  443,  100  P.  UKU. 
Personal  knowledge  of  facts  recited 
must  be  stated  (Shaw  v.  Ashford,  110 
Mich.  534,  68  N.  W.  281),  unless  they 
are  evidenced  by  public  records.  Rob- 
inson V.  Judge,  142  Mich.  70,  105  N.  W. 
25. 

Amendment    improper.  —  Moorhead    v. 
Briggs,  152  111.  App.  361. 
707-9     Deputy   v.   Dollarhide,   42  Ind. 
App.  554,  86  Ts^  E.  344. 
Officer  before  whom  extra-judicial  path 
taken  may  testify  he  did  not  administer 
it   and    explain    how   paper   was   signed 
bv  him  and  taken  from  his  possession. 
Minor   f.    S.,   55   Fla.   77,   46   S.   297. 
707-10     McCain   v.  Bonner,    122    Ga. 
842,    51    S.    E.   36. 

708-11  Green  r.  Rhodes,  8  Ga.  App. 
301,   68   S.   E.   1090. 

Absence  of  date  in  jurat  not  fatal. 
Paulson  r.  Boaman,  32  Can.  Sup.  655. 
Omission  of  seal  of  clerk. — Reclamation 
Dist.  V.  Snowball,  160  Cal.  695,  117  P. 
905,  rehearing  denied,  118  P.  514. 
Silence  of  jurat. — Not  essential  jurat 
state  adidavit  was  sworn  to  in  pres- 
ence of  or  before  notary  who  verifies 
fact  by  his  certificate.  That  fact  ia 
presumed  from  statement  affidavit  was 
sworn  to.  Ilosea  v.  S.,  47  Ind.  ISO; 
C.  V.  Keefe,  7  Gray  (Mass.)  332;  Clem- 
ent V.  Bullens,  159  Mass.  193,  34  N.  E 
173;  Trice  r.  Jones,  52  Miss.  138. 
Like  presumption  is  entertained  when 
jurat  fails  to  state  by  whom  affidavit 
signed  and  sworn  to.  Brigtrs  r.  Yetzer, 
103  la.  342,  72  N.  W.  647;"  Black  v.  K. 
Co.,  122  la.  32,  96  N.  W.  984. 
708-12  Colman  r.  Goodnow,  36  Minn. 
9,  29  N.  W.  338;  Sebesta  v.  Court,  77 
Neb.  219,  109  N,  W.  166,  ovn:  Bant- 
ley  V.  Finney,  43  Nob.  794,  62  N.  W. 


213;  Finane  t\  Co.,  3  N.  M.  256,  5  P. 
725;  Minor  v.  Marshall,  6  N.  M.  194, 
27  P.  4S1 ;  Hill  V.  Co.,  6  S.  D.  160,  60 
X.  W.  752. 

708-13  Fidelity  Ins.  Co.  v.  Co.,  81 
Fed.  439;  Mitchura  v.  S.,  56  Fla.  71, 
47  S.  815;  Miller  v.  Caraker,  9  Ga.  App. 
255,  71  S.  E.  9;  Cox  v.  Stern,  170  111. 
442,  48  N.  E.  906;  James  v.  Logan,  82 
Kan.  285,  108  P.  81;  Bloomingdale  v. 
Chittenden,  75  Mich.  305,  42  N.  W.  836; 
Peterson  v.  Fowler,  76  Mich.  258,  43 
N.  W.  10;  Turner  v.  St.  John,  8  N.  D. 
245,  78  N.  W.  340;  Ainslie  v.  Kohn,  16 
Or.  363,  19  P.  97;  S.  v.  Williams,  76 
S.  C.  135,  56  S.  E.  783. 
May  be  essential  if  affidavit  be  used 
as  evidence,  though  not  otherwise.  Tur- 
ner V.  St.  John,  8  N.  D.  245,  78  N.  W. 
340. 

Absence  of  seal. — If  affidavit  taken  in 
open  court  absence  of  clerk 's  seal,  im- 
material. Hymer  v.  Holyfield  (Tex. 
Civ.),  87  S.  W.  722.  And 'so  generally 
if  seal  not  required  by  statute.  Mel- 
drum  V.  U.  S.,  151  Fed.  177,  80  C.  C. 
A.  545;  Schaefer  v.  Kienzel,  123  111. 
430,  15  N.  E.  164;  Clement  r.  Bullens, 
159  Mass.  193,  34  N.  E.  173;  Wiley 
r.  Carson,  15  S.  D.  298,  89  N.  W.  475. 
709-14  Pallady  v.  Beatty,  15  Okla. 
626,    83    P.    428. 

711-19  Meldrum  v.  V.  S.,  151  Fed. 
177,  SO  C.  C.  A.  545;  Albright  v.  Co., 
5  Penne.  (Del.)  198,  62  A.  726;  Abrams 
r.  S.,  121  Ga.  170,  4S  S.  E.  965;  Mel- 
ville V.  S.,  173  Ind.  352,  89  X.  E.  490; 
Black  V.  R.  Co.,  122  la.  32,  96  X.  W. 
984. 

712-23  Presumption  that  officer  acta 
within  jurisdiction  and  his  acts  are 
lawfully  performed  will  prevail  over 
prima  facie  presumption  that  venue  of 
affidavit  is  place  where  oath  adminis- 
tered. Turner  i".  Loomis,  146  la.  655, 
125  N.  W.  662;  Salzer  L.  Co.  i:  Claflin, 
16  X".  D.  601,  113  N.  W.  1036. 
713-28  Singletary  v.  Watson,  136 
Ga.  241,  71  S.  E.  162;  Lanning  v. 
llaasea,  89  X^eb.  19,  130  N.  W.  1008. 
An  attorney  should  not  take,  in  a 
cause  in  which  he  is  acting.  Craw- 
ford v.  Ferguson,  5  Okla.  Crim.  37  7, 
115  P.  278.  But  amendment  by  pro- 
curing verification  by  proper  officer  is 
permissible.  Board  of  Comrs.  V.  Wal- 
ter. S3  Kan.  743,  112  P.  599. 
713-29  Robinson  v.  Cooper,  115  N.Y. 
S.  599;  Bargna  v.  Bargna  (Tex.  Civ.), 
123  S.  W.  1143. 
It  is  presumed  deputy    was    de    jure 
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deputy, — Southern    H.    Co.    v.   Ilun.Uoy, 
l.-.l    Ala.  37S.  44   S.   i:>.'. 
71-1-30     'M.   P."   signifies  justice  of 
pfa.o.     Ahrams  r.   S..    I1.M    On.    170,  48 
S.    K.   dCu). 

71-1  31  Signature  in  lirra  name. 
Whoro  nn5ila\  it  |«viri>ortinj»  to  linvo  boon 
sworn  to  before  a  firm  was  aibiiitted 
to  have  been  sworn  to  before  a  mem- 
ber  of  it,  it  was  said  to  be  nt  most  an 
irregularity  which  could  correct  nunc 
pro  tunc.  Two  Mountains  Election 
Case.  31  Pan.  Sup.  4;{7. 
Seal  of  officer. — ("assidv  r.  Soustcr,  115 
Minn.  I'.U.  i:{2  N.  \V."202. 
Omission  of  seal  not  fatal.  Reclama- 
tion Dist.  r.  Snowball,  KIO  Tal.  00."),  117 
r.  90.".,  rehearing  denied,  IIS  Pr  '.14. 
Failure  of  certificate  to  show  when  of- 
ficer's conuuission  tenninates,  immate- 
rial. I'.rown  .Mfg.  Co.  r.  tlilpin,  120 
Mo.  Aj.p.  130,  J)(5  S.  W.  669;  liaskowitz 
r.  Outhrie,  99  Mo.  App.  304,  73  S.  W. 

statement  of  counsel,  made  of  his 
knowledge  and  unobjected  to,  accepted. 
KIlis  r.  tJIlis,  134  Ga.  287,  67  S.  E. 
.SI  9. 

711-33  Maniscalco  r.  Slamowitz,  123 
Ap!'.  l>iv.  (19(1.  MS  X.  Y.  S.  60. 
715-34  Presumed  afllidavit  taken  and 
certifu-ato  made  after  person  cortifvin;^ 
berame  ofiicer.  Naudain  r.  Naudain, 
1  H(.v,-e  (Del.)  248,  75  A.  609. 
716-36  Abrams  r.  S.,  121  Ga.  170, 
4h  S.  K.  96");  Black  r.  R.  Co.,  122  la. 
32,  5)6  X.  W.  9S4;  Wiley  v.  Carson,  15 
S.  n.  298.  89  N.  W.  475;  Hansford 
r.  Snyder.  63  W.  Ya.  198,  59  S.  E.  975. 
Jndicial  notice  not  taken  of  power  of 
foreign  oflicors.  Teutonia  L.  &  R.  Co. 
r.  Turrell,  19  Ind.  Apj..  469,  49  N.  E. 
852.  But  such  notice  has  been  taken 
of  seals  of  notaries.  Brown  Mfg.  Co. 
r.  (Jilj.in,  120  Mo.  App.  130,  96  S.  W. 
R69. 

716-37  Singletary  r.  Watson,  136  Ga, 
LMl,  71  S.  K.  162;  Shocklev  r.  Turnell, 
114  Ga.  378,  40  S.  E.  279;  Brunswick 
Co,  r.  Bingham,  107  Ga.  270,  33  S.  E, 
56;  Ballow  r.  Broach,  121  Ga,  421,  49 
8,  E.  2f»7:  Howell  r.  Co.,  121  Ga.  461, 
49  .S.  E.  '  '  •  son  r.  S..  161  Ind. 
36,  67  X.    '  ink   r.  Mulford,  48 

Ind.  App.  -t.  .■  .  .\.  E.  432;  Metf-alfe 
r.  Cnrr.  133  .Mich,  123,  94  X.  W.  734; 
Parke  r.  Rouden,  117  X,  Y,  S.  945; 
Manhejnier  r.  Dosh,  36  Misc.  857,  74 
X.  Y.  S.  922;  Tonnnllv  r.  Wallace,  51 
W.  Vri.  ]<],  41  S.  E.  167. 
In    Georgia    certificate    of    foreign    no- 


tary is  sufficient  if  seal  is  attached. 
Sinips(»n  r.  Wicker,  1  L'O  Ca.  418,  47 
S.   E.   965. 

Under  Illinois  statute  <crti6iato  of  for- 
eign notary  mu.st  state  he  lias  author- 
it  v  to  ailminister  oaths.  llenning  t*. 
Libko,  104  111.  App.  303;  Desnoyers  8. 
Co.  r.  Bk.,  ISS  111.  312,  58  X.  E.  991. 
In  Minnesota  same  rule  jtrevaila.  Wood 
r.  TJ.  t  (..,  12  Minn.  411,  44  X.  W.  308, 
7   L.   Vx.   A.   149. 

In  Nebraska  a  similar  rule  prevails; 
a  United  States  consul  abroad  may  take 
affidavits  for  use  in  state  courts. 
P.rowno  17.  Palmer,  66  Xob.  2S7,  92  X. 
W.    315. 

The  New  Jersey  statute  merely  pro- 
vides a  mode  of  proof.  Dilts  r.  I'oard 
of  Excise  Courts,  80  X.  J.  L,  475,  79 
A.   315. 

In  New  Mexico  aflidavit  made  boforo 
officer  of  anotlier  jurisdiction  empow- 
ered to  administer  oaths  is  competent. 
Genest  v.  Assn.,  11  X.  M.  251,  67  P. 
743. 

In  New  York,  by  statute,  affidavit  pur- 
])orting  to  bo  sworn  to  before  foreigu 
notary,  if  it  has  proper  certificate  an- 
nexed, is  admissible.  Isman  r.  Wav- 
buui,  54  Misc.  86,  104  N.  Y.  S.  491. 
In  Texas  aflidavit  may  be  made  before 
foreigu  notary.  Latimer  r.  R.  Co.,  40 
Tex.  Civ.  136,  88  S.  W.  444. 
In  England  same  rule  has  long  pre- 
vailed. O 'Mealy  r,  Xewell,  8  East 
364,  103  Eng.  Reprint  3S2;  Walrond  V. 
Van  Moses,  8  IMod,  322,  88  Eng.  Re- 
print 230;  Ilaggitt  v.  Iniff,  5  De  G., 
M.  &  G.  910,  43  Eng.  Reprint  1124; 
Colo  V.  Sherard,  11  Exch.  482. 
And  so  elsewhere. — 1'.  S.  v.  Libby,  1 
Woodb.  Sc  :SL  221,  26  Fed,  Caa. 'Xo. 
15,597;  Denmead  v.  Maack,  2  Mc Ar- 
thur (D.  C.)  472;  Conolly  v.  Riley,  25 
:Md.   402. 

Name  of  officer  must  be  disclosed 
either  in  body  of  affiilavit  or  by  his 
signature  to  jurat.  Sellers  r.  S.,  162 
Ala.  35.  50  S."  340. 

717-39  Signing  by  affiant  must  be 
proved.  Locklayer  v.  Locklayor,  139 
Ala.  354,  35  S.  1008;  Meadows"  r.  Alex- 
ander, 1  Ga.  App.  40,  57  S,  E.  901; 
Hathaway  v.  Smith,  117  Ga,  946,  43 
S.  E.  984.  Signature  not  necessary 
under  some  statutes.  Tlolman  r.  S., 
144  Ala.  95,  39  S.  646;  Albritton  v. 
Williams,  132  Ala.  647,  32  S.  636;  Ho- 
talin::  r.  Brogan,  12  Cal.  App.  500,  107 
P.  711. 
Variance. — It  was  stated  in    body    of 
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affidavit  that  "Mrs.  J.  E."  appeared; 
signature  was  "M.  N.  R.;"  held  to 
be  affidavit  of  "M.  N.  R."  Raley  f. 
Warrenton,  120  Ga.  36o,  47  S.  E.  '972. 
Any  officer  may  make  when  statute 
does  not  designate.  Old  Settler's  Inv. 
Co.  r.  White,  158  Cal.  236,  110  P.  922. 
719-45  In  re  African  Farms  (1906) 
1  Ch.  (Eng.)  640;  Boston  M.  Co.  v. 
Co.,  123  Ga.  458,  51  S.  E.  466;  Wetz- 
stein  r.  Co.,  26  Mont.  193,  66  P.  943; 
Pallady  v.  Beatty,  15  Okla.  626,  83 
P.  428.  Contra.  In  re  Chartoreland 
S.  &  T.  Co.  (1900)  2  Ch.  (Eng.)  S70. 
In  divorce  proceedings  party  must  make 
aflidavit.  Hinkle  r.  Lovelace,  204  Mo. 
20S,  102  S.  W.  1015. 
Presumption. — If  allegations  are  direct 
and  positive  it  is  presumed  facts  stated 
were  within  affiant's  knowledge.  Kin- 
ney V.  Reeves,  142  Ala.  604,  39  S.  29; 
Birmingham  R.  Co.  V.  Barron,  150  Ala. 
232,  43  S.  346. 

719-46  A  bookkeeper  is  not  an 
agent.  Merriman  Co.  v.  Thomas,  103 
Va.  24,  48  S.  E.  490. 
730-49  Statement  that  facts  are 
within  personal  knowledge  of  attorney 
shows  good  reason  for  his  being  affiant. 
Pallady  v.  Beatty,  15  Okla.  626,  83  P. 
428. 

720-50  Birmingham  R.  Co.  v.  Bar- 
ron (Ala.),  43  S;  346. 
722-55  Johnson  v.  Tanner,  126  Ga. 
718,  56  S.  E.  80;  Hicks  r.  Portwood, 
129  Ga.  307,  58  S.  E.  837;  Horton  v. 
Fulton,  130  Ga.  466,  60  S.  E.  1059; 
Eak,r  v  S.,  4  Ga.  App.  649,  62  S.  E. 
99. 

723-56  In  civil  action  may  be  used 
in  criminal  case.  S.  v.  Pratt,  3  Penne. 
(Del.)  2(i4,  51  A.  604. 
In  one  action  may  be  used  in  another 
Yoki  r.  Bk.,  87  Minn.  295,  91  N.  W. 
1101. 

Caption  immaterial  if  other  facts  show 
affiant  intended  affidavit  to  be  used  in 
a  particular  case.     .Johnson   r.  Tanner, 
126  Ga.   718,  56  S.   E.   SO. 
723-57     White   Day    F.    Co.    f.    Bk. 
(Tox.    Civ.),    114    S.    W.    1159. 
726-66     S.     V.     Harmon,     4     Penne. 
(Del.)     580,    60    A.    866;    Yates    f.    S. 
(Tex.   Cr.),  152  S.  W.   1064    (cannot  bo 
made   to   take    the   place   of   a    dejiosi- 
tion) ;  Houston  O.  Co.  r.  Kimball  (Tox. 
Civ.),  114  S.  W.  662. 
726-67     See  U.  !=^.   r.  Zuca.  175  Fed. 
578. 

By  party  in  interlocutory  proceedings 
competent     only     to     impeach      affiant. 


Graham  v.  Smart,  42  Wash.  205,  84  P. 
S24. 

Admissible  in  contempt  proceedings 
(Warner  r.  Martin,  124  Ga.  3s7,  52 
S.  E.  446),  and  in  discretion  of  court, 
on  hearing  application  for  temporary 
alimony  (Rogers  c.  Rogers,  103  Ga.  763, 
30  S.  E.  659;  Whitfield  v.  Whitfield, 
127  Ga.  419,  56  S.  E.  490);  and  in 
habeas  corpus  proceedings.  Robertson 
v.  Heath,  132  Ga.  310,  64  S.  E.  73. 
;May  be  used  in  proceedings  before 
board  for  revocation  of  physician 's  li- 
cense. Mathews  r.  Hedlund,  82  Xeb. 
825,  119  N.  W.  19.  Inadmissible  on 
certiorari.  Heinka  r.  Brown,  155  Mich. 
559,  119  X.  W.  1083. 
Objection  to  affidavit  should  cover  onlv 
so  imicli  of  it  as  is  in<-om|iotont.  Loath 
r.  lliiison,  117  Ga.  5^9,  43  S.  E.  9s5. 
Affidavits  for  relief  on  ground  of  sur- 
price,  mistake,  excusable  neglect,  etc, 
are  considered  ratlier  as  ]iarol  testi- 
mony than  as  documentarv  evidence. 
Casto  r.  Shew,  32  Ind.  App.  338,  68 
X.   E.    1041. 

For  continuance  may  be  read  as  tes- 
timony of  absent  witness  (Mise  v.  C, 
25  Ky.  L.  R.  2207,  80  S.  W.  457),  and 
is  entitled  to  same  weight  as  if  in 
form  of  deposition.  Johnson  r.  C,  22 
Ky.  L.  R.  1185,  61  S.  W.  1005.  May 
be  used  against  accused.  Risner  v.  C, 
133  Ky.  11,  117  S.  W.  318. 
Failure  to  file. — It  is  within  discretion 
of  court  to  admit  affidavits  though  not 
filed.  Boston  M.  Co.  v.  Co.,  123  Ga. 
45«?,    51    S.    E.    466. 

Amount  involved  in  appeal  may  be  de- 
torminod  from  affidavits.  Falkners  G. 
M.  Co.  r.  McKinnery  (1901),  App.  Cas. 
(Eng.)    5S1. 

Not  admissible  in  equity  on  the  merits 
if  objected  to  and  previous  consent  not 
given.  Herold  v.  Craig,  59  W.  Va.  353, 
53  S.  E.  466. 

Allegations  on  information  and  belief 
will  not  sup]>ort  motion  to  quasli  in- 
dictment unless  state  so  agrees  or  trial 
court  orders  that  it  may  be  used  as 
evidence.  Smith  r.  Mississippi,  162 
I^  S.  592;  Tarrance  r.  Florida,  188  U.  S. 
519. 

Offered  to  contradict  may  be  used  for 
all  purposes  if  subsequently  put  in  evi- 
dence generally  by  opposing  party. 
Connecticut  ^rut.  L.  Ins.  Co.  r.  Hill- 
nion.  1SS  r.  S.  20'^. 
Of  third  party,  not  evidence.  W.  T^ 
T.  Co.  r.  Gillis,  89  Ark.  483,  117  S.  W. 
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749;    TTalliday   r.   lynnibright,   20    Tex. 

Civ.  2-»^  f,s  S.  W.  71  J. 

Of   husband,    that   deed   to   homestead 

nuiilo  til  ;,'uo«l   faith,  « iiiiipotont   to  ttliuw 

boMor   of   notos  j:iM'n   in   iiursiiance   of 

aflulavit  wnH  iiiuocont  iiurrlinsi'r.  Coopor 

r.    Ford,   29   Tox.   Civ.   253,   69    S.    W. 

4S7.  ♦ 

As  to  value  In  replevin   may  bo  con- 

rlusivo.      \\*i'\  frhat'iisiT     r.     Kostor,     t)0 

Minn.    223.    fil    N.    \V.    1129;     Mutts     r. 

Woo^ls,  4   N.   M.  313,   If)   P.  017;    Park 

r.    Robinson,    15    S.    D.    551,    1»1    N.    W. 

344. 

Assumed  to  be  true  wlioro  bias  of  pro- 

si'lm;.'  jtiil;:*'  all<';;<''l.    Kush  /-.  Doiihardt, 

i:>    Kv.    •_•:'<.    127    S.    \V.    7S.T. 

Uncontradicted    affidavits    may    satisfy 

ofliitT    or    afliaiits'    autlioritv     to     i>ay 

taxes    for    otln'rs.       LiMiiion     r.     Wliito 

(R.  T.>.  72  A.  M'.w. 

Sffect  of  affidavit  mailo  by  person  not 

nutliorizoil.      i?oo    "Objections,"    infra, 

l.Tl  72. 

Statutory  affidavits,  thouph  made  evl- 

deni-o,  no   not   exohido   otiier  nioiles  of 

proof.     Varney  v.  Co.,  64    \V.   Va.  417, 

fin    S.    E.   2"'^. 

Contradiction  of  statements  in  affidavit 

of  absent   witness   by   other   testimony 

is  nlli>\v:il>b\  th(ni;.'h  it  eannot  bo  shown 

adinnt,  if  present,  woubl  not  have  maile 

them.     Risncr    r.    C,    133    Kv.    11,    117 

8.  W.  31«?. 

Us«   In    subsequent    proceedings. — Tost 

whether    an     nlli'lavit    used     in     former 

pro<'ee«liny    ran    bo    use<l    in    a    seconrl 

procetHlinj:  is  whether  or  not  the  afliant 

can    be    proseruteil    for    perjury    if    tho 

allo^rntionH    prove    to    be    false.      In    ro 

Owsley,  153  App.  Div.  90,  137  N.  Y.  8. 

1040. 


ArriDAVTTS  OF   MERITS   AND  DE- 
FENSE. 

8«o   1    Standard  Proi  .   043-722. 


AFFRAY. 

Definition. — See   i    STvsnARn  Pnoc.  724. 

Indictment     or     information.  —  Sec      1 

Sr,\M>A»'.i>    Plior.    72.'>  7l;>. 

Trial   and   conviction,    various   matters 

relatinjr   to,   see    1    Standabd   Proc.   729- 

7.'?o. 

728  11     Sufficiency  of  Evidence. — Soo 

Blarkwcll  r.  8.,   110  da.  314,  46  S.  K 

432. 

72R-13     Oamblo  c.  8.,  113  Oa.  701,  39 

8.  E.  301. 


Highway  is  a  public  place,  but  not  a 
house  where  people  are  gatheretl  to 
ilance,  t)i(>u;,'li  it  bo  "near"  a  high- 
wav.    Camblo    V.    S.,    113    Ga.    701,    39 

^.  K.  :!iii. 

Presence  of  seven  persons  makes  plaen 

publie.     S.   f.  Fritz,  133   N.  C.  725,  45 

S.  E.  957. 

720-lG     Conviction   may  be   had    for 

.listurMiiu'  juibbc  peace,  thou;,'h  no  fier- 

son    testilieil    he   was   ilisturbed.      Stan- 

cIKT  V.  U.  S.,  5  Ind.  ly.  4SC,,  82  S.  W. 

729-25  Covlo  r.  S.  (Tex.  Cr.),  72 
S.    W.    847. 


AGE. 

.Ifjc  of  tree,  73S-2S. 

732-1     S.    r.    Gebhardt,   219    Mo.   709, 

119  S.  W.   350;    Hoimes  v.  S.,  82   Neb. 

AOCu   lis   N.   W.  99. 

732-2     Crosby  v.  Ardoin    (Tex.  Civ.), 

1  15    S.    W.    709. 

If  good  faith  ns  to  a  person  'a  ape  is 

a  defense  defendant  must  show  it.   Farr 

r.   Waterman   (Tex.  Civ.),  95  S.   W.  05. 

Kreach  of  warranty  as  to  a;j;o  must  be 

shown  by  party  allepin^'  it.    Howen   f. 

Ins.  Co.,  82  App.  Div.  458,  81  N.  Y.  S. 

stn. 

732-4     Hunt  v.  Council,  64  Mich.  671, 

.",1    X.  W.  570,  S  Am.  St.  855. 

Age  of  prosecutrix  may  be  shown  by 

informal,    identified    writinpf    made    by 

her    nei<:hliors,   and    evidence   is   admis- 

sil)le  to  show  afres  of  her  brothers  and 

sisters.     S.  V.  Neasby,  188  Mo.  467,  87 

S.   W.  408. 

732-6     Boyett  v.  S.,   130   Ala.   77,  30 

S.    175. 

Coffin   plate,    obituary   notice   and    eer- 

till. ate   of   bnnrd    of   he;iltli,   all    resting 

on     statements    made    by    members    of 

decedent's    family,    incompetent.       Di- 

nnn  r.  Council.  201    Pa.  303,  50  A.  999. 

733-7     S.   r.    Palmberp,    199    Mo.   233, 

97   S.   W.   500;    Neill   r.   S.,  49   Tex.   Cr. 

219,  91    S.   W.   791;   Smith   v.  S.   (Tex. 

Cr.),   73   S.   W.   401. 

733-8     Verified    eertificate    of    parent 

is   prima   facio  evidence   of  child's  ape 

and    binds    him    in    action    apainst    his 

master  for  negligence.     Long  r.  Folwell, 

!*<    Pa.    Dist.   921. 

733-9     Johnson    r.    Tns.    Co.,    134    Oa. 

800,   r>8   S.    E.   731;    Bertram   r.   Wither- 

flpoon,    13S    Ky.     110,     127    S.    W.    533 

(school    census);     Phillips    r.    Williams 

(Ky.),    114    S.    W.    1191;    Levels   f.    E. 
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Co.,  196  Mo.  enfi,  94  S.  W.  275;  Per- 
kins r.  Baker  (Okla.),  137  P.  661  (en- 
rollment record) ;  Rice  v.  Anderson,  39 
Okla.  279,  134  P.  1120;  Williams  V. 
Joins,  34  Okla.  733,  126  P.  1013. 
United  States  census  reports. — Priddy 
V.  Boice,  2U1  Mo.  301),  yy  «.  \V.  1055; 
Murray  v.  Hive,  112  Tenn.  664,  80  S. 
W.  827. 

Foreign  census  reports  and  board  of 
health  records. — Murray  t".  Hive,  112 
Tenn.  GfU,  SO  S.  W.  827. 
Statements  made  in  a  census  taken  of 
Indians,  not  c'omj)etent  to  show  age  of 
one  enumerated  therein,  law  not  pro- 
viding for  statement  of  that  fact, 
though  it  was  required  by  department 
under  supervision  of  which  census 
taken,  Hegler  v.  Faulkner,  153  U.  S. 
109. 

School  register,  kept  under  statute,  oora- 
petont.  Levels  v.  R.  Co.,  196  Mo.  606, 
94  S.  W.  275;  S.  v.  Day,  188  Mo.  359, 
87  S.  W.  465. 

School  enumeration  lists  admissible  if 
niaile  regularlv;  otherwise  not.  Levels 
r.  R.  Co.,  196  :\ro.  01)6,  94  S.  W.  275. 
Begister  of  births. — Certified  coi)y  of 
entry  in  register,  made  under  statute, 
is  evidence  of  date,  as  well  as  of  fact, 
of  birth.  In  re  Goodrich  (1904),  Prob. 
(Eng.)  138,  disap.  In  re  Wintle,  L.  R. 
9  Eq.  (Eng.)  373;  Reg.  v.  Weaver, 
L.  R.  2  C.  C.  (Eng.)  85.  And  so  of 
certified  copy  of  register  of  a  j>arish 
of  a  Catholic  church  kejit  in  accordance 
with  its  rules.  Hancock  v.  Council,  67 
N.  J.  L.  614,  52  A.  301. 
733-10  Record  of  vital  statistics  in- 
admissible unless  kept  in  pursuance  of 
statute,  custom  of  church  or  locality; 
if  former,  statute  should  be  proved. 
Pirrung  V.  Council,  104  App.  Div.  571, 
93  N.  Y.  S.  575. 

733-11  Hegler  r.  Faulkner,  153  U.  S. 
109;  S.  r.  Scrogga,  123  la.  640,  96 
N.  W.  723;  Houlton  r.  ManteuflTel,  51 
Minn.  185,  53  N.  W.  541;  Waltz  V. 
Benefit  Fund,  78  Misc.  499,  139  N.  Y. 
S.  1016;  Bailey  «?.  Fly,  35  Tex.  Civ. 
410.  SO  S.  W.  675. 

Person  who  performed  baptismal  cere- 
mony has  been  permitted  to  t<^stify  to 
date,  and  to  refresh  recollection  from 
record  he  kept.  S.  r.  Callahan,  18  S.  D. 
150,  H9  N.  w.  nno. 

Entry  in  minute  book  of  lodge,  uf 
which  deceased  a  member,  made  prior 
to  issue  of  i>olicy  to  him  and  in  usual 
course  of  business,  not  admissible.  Con- 
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necticut  L.  Ins.  Co.  r.  Schwenk,  94  U. 
s.  r/cj. 

Certificate  of  birth  is  not  admissible 
in  absence  of  proof  it  was  contained 
in  some  record,  or  was  a  coi»y  duly 
attested,  or  a  verified  transcript  made 
under  statute.  Lee  v.  Co.,  134  App. 
Div.  123,  118  N.  Y.  S.  852. 
734-12  IT.  S.  V.  Bergantino,  3  Phil. 
Isl.    lis. 

734-13  Swift  i\  Rennard,  119  111. 
Apji.  173;  Bertram  i\  Witherspoon,  138 
Ky.  116,  127  S.  W.  533  (if  all  parties 
dead  and  entry  ancient);  Clark  v.  C, 
29  Kv.  L.  R.  154,  92  S.  W.  573;  Whaien 
f.  Nisbet,  9o  Ky.  464,  26  S.  W.  188; 
Brvant  v.  McKinney,  29  Ky.  L.  R.  951, 
96' S.  W.  809;  S.  v.  Bruton,  253  Mo. 
361,  161  S.  W.  751  (copy  of  family 
record);  S.  v.  Hazlett,  14  X.  D.  490, 
105  N.  W.  617;  S.  r.  Goddard  (Or.), 
138  P.  243;  Union  Cent.  L.  Ins.  Co.  r. 
Pollard,  94  Va.  146,  26  S.  E.  421,  64 
Am.  St.  715,  36  L.  R.  A.  271. 
Grandfather's  bible  may  be  family 
bible.  S.  V.  Hazlett,  14  N.  D.  49i», 
in.-.  X.  W.  6]  7. 

Limited  to  original  entries. — Bryant  c. 
M.' Kinney,  29  Ky.  L.  K.  951,  96  «.  W. 
809. 

734-14  S.  V.  Miller,  71  Kan.  200,  80 
P.  5] ;  Shorten  v.  Judd,  56  Kan.  43,  42 
P.  337,  54  Am.  St.  5S7;  Dupoyster  v. 
Gagani,  84  Kv.  403,  1  S.  W.  652;  S. 
V.  Snover,  63  X.  J.  L.  382,  43  A.  1<159; 
Biglibon  v.  S.  (Tex.  Cr.),  151  S.  W. 
1(144;  Rowan  t\  S.,  57  Tex.  Cr.  625,  124 
S.   W.   (itiS. 

Harmless   error   to   allow   Bible   record 
to  he  a<lmitted  in  corroboration  of  un- 
contradicted   testimony   of   mother.    Da 
vis  V.   Gaskins,    137   Ga.   450,   73   S.    E. 
579. 

Record  not  admissible  after  parent  has 
testified  of  child's  age  from  indepen<l- 
ent  recollection,  oven  to  refresh  mem 
orv,  if  not  ma<le  contemporaneouslv.  8. 
r.' Menard,  110  La.  109S.  35  S.  "360; 
Rowan  r.  S.,  57  Tex.  Cr.  625,  124  S.  W. 
66S.  Is  not  best  evidence.  Loose  r. 
S..  120  Wis.  115,  97  X.  W,  526. 
735-15  Edgar  r.  Gertison  (Kv.),  112 
S.  W.  831;  S.  r.  Marshall,  137  Mo. 
463,  36  S.  W.  619,  39  S.  W.  63;  Koes- 
ter  r.  Wks.,  194  X.  Y.  92,  87  X.  E.  77; 
Ginsl.urgh  V.  Solomon,  123  N.  Y.  S. 
2  It'. 

Declarations  of  person  may  be  proved. 
V.  r.  Howard.  143  Cal.  316.  76  P.  UK'; 
Swift  r.  Rennard.  119  111.  App.  173; 
S.    V.    Hansford,    81    Kan.   300,    106    P. 


Vol.  1 


AGE 


73S;    Tayi..r    I. _..    101     Minn.    72, 

HI     N.    \V.    919.      TliKV    aro    not    con- 

vinring.      Lnko   v.   Combs,   84   Ark.    21, 

lOJ   S.   W.  r.»4,   lOJ'J. 

If  age  is  part  of  corpus  delicti  it  can- 

lint    I'O    |iro\»'<l    soU'lv   on   ronfossion    of 

uoUMi-a.      Wiiistnin-I    r.   P.,   213   111.   72, 

Tl-    N.    K.   7  IS. 

Testimony  Inoonipotent  if  opinion  Imsod 

on  »t,  '•(  others  whoso  infornui- 

tinn  -;iv.      I\   r.    Colbnth,    Ml 

.N.  W.  (133. 
7      .    I  <;  IV  r.  t>.,  (58  Ala.  2I>;  Mc- 

^.,    119    Ga.    30S,    46    S.    E. 

r.  r.,  220  III.  86,  77   N.    K. 
_'0    r.    Ijowandouski,    190    111. 

Fj.  497;   Tr.nvt'lors'   Ins.   Co. 

.    '      M..  -'7  Ky.  L.  R.  v^r>:i,  s.i  s.  w. 

I'i'.'i";    < '.   r.   Stovonson,   142    Mass.   460, 

'    ^      'Ml;  Houlton  r.  ManttMilTol,  .'il 

.  r>3   N.  \V.  .'41;  Ciran.l  Lod^e 

;      ...  Git   Nob.  031,  90   N.   W.   I'^O, 

9><  N.  W.  715,  111  Am.  St.  r)77;  IVnr.-e 
r.  Kyzer,  16  Loa  (T«Min.)  r)21 ;  SwinU 
r.  French,  11  Loa  (Tenn.)  7S,  47  Am. 
Rop.  277;  Shoppard  r.  S.,  56  Tex.  Cr. 
rj.  120  S.  \V.  440,  cit.  the  text  (tca- 
tiinmiy  based  on  information  ilorived 
from  stepfather,  a  member  of  family, 
inailmissible):  Currv  r.  S.,  50  Tex.  Cr 
158,  94  S.  W.  1058;  Union  Cent.  L. 
Ins.  Co.  r.  Pollard.  94  Va.  140,  26  S.  E. 
421,  64  Am.  St.  715,  36  L.  R.  A.  271; 
8.  r.  Cain,  9  \V.  Va.  559;  Loose  r.  S., 
120  Wis.  115,  97  X.  W.  526. 
Presence  of  parents  in  court  does  not 
r<iii|<T  I'i'ison  whose  a^e  is  in  ques- 
tion in.  i.ini..trnt  to  testify  thereof.  S. 
r.  ScroK>.'.s.  123  la.  649,  96  N.  W.  723; 
S.  r.  Miller,  71  Kan.  200,  SO  V.  51.  But 
he  must  testify  of  his  knowledjje,  and 
not  to  what  parents  said.  .Johnson  ('. 
S..  42  Tex.  Cr.  29s,  59  S.  W.  898. 
7.1.1-17  Reacan  r.  U.  S.,  202  Fed. 
;ss.  .JIM.  120  C.  C.  A.  627;  GolT  v.  Mur- 
phv,  153  Kv.  634,  156  S.  W.  95;  Per- 
kins c.  Baker  (Okla.),  137  P.  661; 
'•  '^.v  r.  S.  (Okla.  Cr.),  135  P.  942; 
-  .  Walton.  53  Or.  557,  101  P.  389; 
I  •  r.  S.  (Tex.  Cr.),  150  8.  W.  781; 
'  ion  c.  S.  (Tex,  Cr.),  150  S.  W. 
7  7.':  Sheppard  r.  S.,  56  Tex.  Cr.  604, 
IJ"  .s.  W.  446  (if  parent  of  witness 
P'."^.-nC). 

Letter  of  brother  not  eompetont.  Bow- 
>n  r.  Ins.  <  o..  OS  App.  Div.  342,  74 
N.   Y.  S.   101. 

Affidavit  of  father  in  suit  in  chancery 
not  competent.  Haines  r.  Guthrie,  13 
Q.  B.  D.  (Kng.)  81S:  Bowon  r.  Ins.  Co., 
68  App.  Viv,  342,  71  N.  Y.  S.   101. 


Hearsay  compcteut  if  based  on  infor- 
mation obt.iiiH>(i  from  deceasoil  rela- 
ti\os  of  jiartv.  Donlev  r.  S.,  44  Tex. 
Cr.  42S.  71  S.  W.  958. 
736-19  I'almer  v.  S.  (Ark.),  160  S. 
W.  204;  Republic  r.  Parsons,  10  llaw. 
001;  S.  r.  S.Tojr^rg,  123  la.  (it9,  UG  i\.  W. 
723;  Perkins  r.  C.  (Kv.),  124  S.  W. 
794;  S.  r.  Gebhart,  219  .Mo.  70S,  119 
S.  W.  350;  Wrlls  1-.  Scofield,  157  Aj.]). 
Div.  8,  141  N.  Y.  S.  657;  C roves  v.  Mc- 
Neil. 220  Pa.  345,  75  A.  600.  See 
"  I'lioto^'rai-lis.  "  infra,  774-12. 
Photograph  inadiuisslble. — Drcs.h  r.  VA- 
liott,  137  App.  Div,  252,  122  N.  Y.  S. 
14. 

Comparison  of  persons. — It  is  not  proper 
to  put  witnesses  on  the  stand  for  solo 
l)urpose  of  havinjj  them  testify  of  tlicir 
ajre  for  jturposo  of  coiniiarison  wjth 
one  whose  aj^'o  is  in  <iuestion,  I'ovnor 
r.  Ilolzgraf,  35  Tox.  Civ.  233,  79  S".  W. 
829. 

Age  not  fixed  by  inspection,  thonj^'li 
a])pearance  might  be  satisfving  to  jurv, 
Wistrand  V.  P.,  213  111.  72,  72  N.  E. 
748.  Concdnsion  l>ased  on  inspection 
does  not  overcome  ])ositive  parol  tes- 
timony. U.  S.  r.  liergantino,  3  Phil. 
Isl.  118.  But  it  has  been  said  ago 
of  Chinaman  can  be  approximately  fixed 
by  inspection,  which  may  overcome  ]ios- 
it'ive  testimony.  Ark  Foo  V.  U.  S.,  128 
Fed.  097,  03  C.  C.  A.  219. 
Time  female  became  woman  may  bo 
shown.  Ilowerton  V.  C,  129  Ky.  482, 
1  1 2  S.  W,  000, 

7:{7-20  People  r.  Bond,  13  Cal.  App. 
175.  109  P,  150;  S.  r.  Trusty,  122  la. 
82,  97  N.  W.  989;  Clark  r.  C,  29  Kv. 
L.  R.  154,  92  S.  W.  573;  Levels  r.  R. 
Co.,  196  Mo.  006,  94  S.  W.  275;  Adler 
r.  Roval  Neighbors.  90  Neb.  50,  132 
N.  W."  716;  U.  S.  r.  Bergantino,  3  Phil. 
Isl.  118;  S.  r.  Callahan,  18  S.  D.  145, 
154,  99  N.  W.  1099;  Ix)oso  r.  S.,  120 
Wis.  115,  97  N..W.  526. 
By  declarations  ante  lite  motion. — ITnr- 
vii  k  r.  Modern  Wocximen,  15s  [II.  App. 
."70. 

Mother's  silence  in  deposition  as  to  ago 
of  son  does  not  negative  her  subse- 
quent testimony.  Mallidav  r.  Lam- 
brij.'ht,  29  Tex.V'iv.  220.  fiS  S.  W.  712. 
Father  may  refresh  recollection  by 
nieniorandnm  ma<lo  at  time  of  child's 
birth  though  it  is  not  produced;  fail- 
ure to  produce  it  affects  onl.v  weight 
of  his  testimony.  Loose  v.  S.,  94  Va. 
146.  26  S.  E.  421,  (54  Am.  St.  715,  36 
L.  R.  A.  271. 
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Witness'  knowledge. — A  witness  whose 
linowle(lj,'e  is  based  on  a  register  of 
births,  church  records  and  acquaintance 
with  partv  's  family  may  testify.  Mash 
V.  P.,  220 'ill.  86,  77  N.  E.  92.  As  may 
one  whose  knowledge  is  based  on  pub- 
lication of  marriage  banns.  Grand 
Lodge  V.  Bartes,  69  Neb.  631,  96  N.  W. 
186,  98  N.  W.  715,  111  Am.  St.  577. 
It  is  presumed  wife  who  lived  with 
husband  twenty  years  knows  his  age, 
and  she  will  not  be  disqualified  though 
her  first  information  may  have  come 
from  an  incompetent  source.  Ibid. 
Though  uncertain  of  his  own  and  a 
brother's  age  a  witness  raised  with 
latter  may  testify  thereof  af>proximate- 
Iv.  Hancock  v.  Council,  69  N.  J,  L. 
Sn*^,   ">   A.   246. 

Declaration  of  witness  competent  in 
rebuttal.  S.  v.  Trusty,  122  la.  82,  97 
K.    W.    9S9. 

Declarations  of  relatives  incnmpetent 
if  living  unless  they  cannot  be  pro- 
duced to  testify.  S.'r.  Trusty,  122  la. 
82,  97   X.  W.  9S9. 

Declarations  of  deceased  persons  com- 
petent.— TraveltMs'  Ins.  ('o.  /■.  C.  M., 
27  Ky.  L.  E.  6.13,  85  S.  W.  1090. 
Proofs  of  death  not  conclusive  as  to 
age  of  insured,  though  verified  Bowen 
V.  Ins.  Co.,  68  Ai>p.  Div.  342,  74  N.  Y. 
S.   101. 

Wife  of  accused  not  competent  to 
prove  age  of  her  daughter,  the  pros- 
ecutrix. S.  V.  Deputy,  3  Penne.  (Del.) 
19,    50    A.    176. 

Reason  for  false  statement. — It  is  not 
coiii|)etent  for  witness  to  state  reason 
which  induced  deceased  to  make  false 
statenuMit  as  to  his  age  Levels  v.  E. 
Co.,  liX;  y\o.  606,  94  S.  W.  275. 
Proof  of  age  may  be  based  on  knowl- 
edge of  collateral  facts  occurring  about 
time  partv  born.  Donlev  v.  S.,  44  Tex. 
Cr.  428,  71  S.  W.  958;  Curry  v.  S.,  50 
Tex.  Cr.  158,  94  S.  W.  1058. 
737-22  P.  V.  Davidson,  240  Til.  191, 
8S  X.  K.  565;  Bell  V.  Bearman,  37  Okla. 
645,   133   P.    1SS. 

Conclusions  based  on  appearance  and 
declarations  not  entitled  to  much 
wciglit.  Supremo  Conclave  l".  Saylor, 
7!i  Miss.  62,  29  S.  790. 
738-23  Ham  v.  S.,  150  Ala.  G4.5,  47 
8.    126. 

738-24  Smith  r.  S.  (Ala.),  G2  S. 
1S4. 

Witnesses  who  have  known  a  person 
may  testify  of  his  nge  at  time  they 
first    kpew    him,    basing     opinions    on 


size  and  appearance.  Donley  r.  S.,  44 
Tex.  Cr.  42s,  71  S.  W.  95^. 
After  fully  stating  means  of  knowledge 
and  basis  of  opinion  as  to  age  of  al>sent 
l)erson  any  witness  may  give  his  oi)in- 
ion,  notwithstanding  parents  of  party 
have  testified  of  his  age.  S.  v.  Grubb, 
55  Kan.  678,  41  P.  951.  Contra.  Val- 
ley M.  L.  Assn.  t\  Teewalt,  79  Va. 
421. 

738-2 S  A  physician  well  acquainted 
with  her  may  testify  of  ago  of  woman, 
ojiinion  being  based  on  appearance, 
size  and  development.  Bice  V.  S.,  37 
Tex.  Cr.  38,  38  S.  W.  803. 
738-27  S.  f.  Day,  188  Mo.  359,  87 
S.  \V.  465;  Hancock  v.  Council,  69  X.  J. 
L.  308,  55  A.  246;  S.  r.  Callahan,  18 
S.  D.  150,  99  X.  W.  1100. 
738-28  Age  of  a  horse  cannot  be 
proved  by  works  on  veterinary  science, 
nor  solel}'  by  comparison  by  jury  of 
horse  in  question  with  other  horses. 
Brady  v.  Shirlev,  14  S.  D.  447,  85  X. 
W.   1002. 

Comparative  age  of  marks  on  trees  may 
bo  shown  by  ex])ert  surveyor.  Cochran 
r.  Casey  (Tex.  Civ.),  128  S.  W.  1145. 
Age  of  tree  may  be  shown  by  testi- 
mony of  number  of  rings  on  a  Idock 
of  wood  cut  from  it.  Whitfield  v.  Co., 
152  N.  C.  211,  67  S.  E.  512. 


AGREED   CASE. 

See  1  Staxdard  Proc.   734-768. 


ALIBI. 

741-2     S.  r.  Gulliver  (la.),  142  X.  W. 

948;  Bagley  v.  S.  (Tex.  Cr.),  150  S.  W. 

773. 

741-3     P.    r.    Morris,    3    Cal.    Aj.i>.    1, 

SI  P.  463. 

Defense    affirmative    in   nature. — C.     v. 

(iutsliall.    22    l';i.    Sujier.    269. 

Evidence    of,    inadmissible    in    habeas 

corpus  to  teat  vali.iity  of  imjirisonmcnt 

under    writ    of    extradition.      Ex    parte 

Edwards,  94  :Miss.   621.  44  S.   827. 

Order     of    proof. — Having     notice     an 

alibi   Would   bo  set  up,  state  may  prove 

in    its    case    in    chief    by    admis.sion    of 

defendant.      S.    v.   Swisher,    186    Mo.    1, 

84    S.   W.   911. 

743-7     "As   much   a    traverse   of  the 

crime    charged    as    any    other     defense, 

and     proof     ten<ling     to     establish      it, 

though     not    clear,    may,    nevertheless, 

with  other  facts  of  the  case,  raise  doubt 
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enou{;h  to  protluop  an  acquittal."  Tur 
lUT  ('.  L'uiiiriioiiwt'altli,  M)  I'n.  51,  -7 
Am.  Kep.  6^3.  As  n  fair  illustration 
of  what  is  hero  iiu'ant,  there  may  in- 
horo  in  mu-h  testimony  that  whi«h,  be- 
in^:  tonsitlered,  mi^lit  lessen  the  con- 
fi.leneo  which  the  jury  otherwise  mijjht 
have  in  the  correctnes-s  of  the  testi- 
:i  ■•:;\'  of  »omo  o|>|M>sinj;  witness  to  a 
!  -t  important,  jierhaps  controllinjr, 
rit«  itnistanco,  nn«l  leave  them  in  doubt 
ns  to  its  occurrence,  or  as  to  the  timo 
and  place  where  it  occurreil,  if  at  all. 
Or.  as  here  stated,  it  may  be  that  this 
evidence  beinjj  included  and  submitted 
to  the  jury  for  their  consiileration,  be- 
cause of  its  inclusion,  upon  a  review 
of  the  whole  case,  the  jury  would  not 
be  left  free  of  rejisonablo  doubt  as  to 
the  jruilt  of  the  accused."  C.  r.  An- 
drews. 2:5  J  Pa.  ri97.  S3  A.  412. 
7  i;i-9  S.  r.  Worthen,  124  la.  40S,  100 
N.  W.  330;  C.  f.  Outshall,  22  Pa.  Sui)er. 
L't'I'. 

7  1  1  lO  Glover  r.  U.  S.,  1  17  Fed.  42fi, 
77  V.  V.  A.  4.")n;  McDuffee  r.  S.,  .5.5  Fla. 
125,  46  S.  721;  S.  r.  De  Geralmo,  S3 
N.  .T.  L.  13.5.  S3  A.  043. 
7  11-11  Hatch  V.  S.,  144  Ala.  50,  40 
S.  li:'.:  P.  r.  Mar  Gin  Suie,  11  Cal.  App. 
42,  103  P.  951;  P.  r.  Morris,  3  Tal. 
Api>.  1.  84  P.  4()3;  P.  r.  Lanp,  142 
Gal.  4S2,  7(1  P.  232;  Parr  r.  P.,  30 
r.do.  .522,  71  P.  392;  C.  r.  Tucker,  isil 
M.s^.  457,  486,  76  N.  E.  127;  S.  r. 
i'.r.M.ks.  220  Mo.  74,  119  S.  W.  3.53; 
S.  r.  Kinj:.  174  Mo.  647,  74  S.  W.  627; 
8.  r.  Goralmo,  83  N.  J.  L.  135,  83  A. 
643;  S.  r.  Tapack  (N.  J.  L.),  72  A.  962; 
Burns  r.  S..  75  O.  407,  79  N.  E.  929; 
Tucker  r.  Tv.,  17  Okla.  56,  87  P.  307; 
OMIara  r.  S.,  57  Tex.  Gr.  577,  124  S. 
W.  95;  Tinslev  f.  S.,  52  Tex.  Cr.  91, 
106  S.  W.   347. 

74S-12  Prater  r.  S.,  107  Ala.  26,  IS 
S.  23S;  Parham  r.  S.,  147  Ala.  57,  42 
8.  1;  S.  r.  Loe,  1  Rovco  (Del.)  IS, 
74  A.  4;  McHae  r.  S.,  62  Fla.  74,  57 
8.  348;  Ix^wis  r.  S.,  11  Ga.  Aj.p.  102, 
74  8.  E.  708;  Ilon.lerson  r.  S.,  120  (Ja. 
."504,  48  8.  E.  167;  Hvals  r.  S.,  125  Ga. 
266.  54  8.  E.  168;  *  Ransom  v.  S.,  2 
Ga.  App.  826,  .59  8.  E.  101;  Hauscr  r. 
P.,  210  III.  253,  71  N.  E.  416;  S.  t\ 
Worthen,  124  la.  408,  100  X.  W.  330; 
Wilburn  r.  Tv..  10  N.  JJ.  402,  62  P. 
96S;  ('.  r.  Outshall.  22  Pa.  Super.  269; 
8.  r.  Ward.  61  Vt.  153,  17  A.  483;  8.  c 
Hier.  78  Vt.  488.  63  A.  877. 
See  also  8.  r.  Brauneia,  84  Conn.  222, 
79   A.   70. 


746-13  Hatch  r.  S.,  144  Ala.  50,  40 
S.  113,  oi(»-.  Pickens  r.  S.,  115  Ala.  42, 
22  S.  551;  McRao  r.  S.,  62  Fla.  74,  57 
S.  34S;  Kirksey  v.  S.,  11  (Ja.  App.  142, 
74  S.  E.  902;  Henderson  r.  S.,  120 
(ia.  504,  4S  S.  E.  167;  Hansom 
r.  S.,  2  Ga.  App.  82(5,  59  S.  K. 
101;  IlauHor  r.  P.,  210  III.  253,  71 
N.  R.  416;  Prifrus  v.  P.,  219  III.  330, 
7(5  N.  E.  499;  Wilburn  r.  Tv.,  10  N.  M. 
402,  62  P.  968;  C.  »'.  Gutsliall,  22  Pa. 
Super.  269;  S.  v.  Powers,  72  Vt.  168, 
47    A.   830, 

746-14  S.  r.  Wniitl)eck,  145  la.  29, 
11';]  N.  W.  982;  S.  r.  Worthen,  124  la. 
408,  100  N.  W.  330;  S.  v.  Thomas,  135 
la.  717,  109  N.  W.  900. 
717-15  See  also  S.  r.  Latimer,  SS  S. 
('.  79.  70  S.  E.  409. 
717-17  Pope  V.  S.  (Ala.),  66  S.  25; 
Ixain  c.  S.  (Ariz.),  137  P.  550;  Jones 
r.  P.,  116  111.  App.  64;  S.  v.  Whitbeck, 
145  la.  29,  ;23  N.  W.  9S2;  S.  r.  Snv- 
<ler,  86  Vt.  449,  85  A.  984.  C'oa^ra,  as 
to  act  clone  by  him  if  done  for  evi- 
iloiitial  use.  C.  r.  Howard,  205  Mass. 
12S.  91   N.  E.  397. 

Self-serving  declarations  cannot  bo 
proved.  Tlinniton  r.  S.,  117  Wis.  33S, 
:i3    N.   W.   1107. 

Large  scope  is  generally  allowed  ac- 
cused in  explanation  of  conduct  which 
mi^'ht  otherwise  be  regarded  as  unfa- 
vorable. P.  r.  Mar  Gin  Suie,  11  Cal. 
A].]..  42,  10.'?  P.  951. 
Account  books  of  defendant's  physi- 
cian, showinj^  charpes  against  him  for 
visits  on  day  in  question,  oomjietent. 
Morrow  V.  S.,  56  Tex.  Cr.  519,  120  S. 
W.  491. 

748-18  P.  r.  Welch,  143  111.  App. 
191. 

Scope  of  proof. — Tf  ofTenso  consists  of 
a  siiifrle  act,  alleged  to  have  been  done 
at  a  st.'ited  hour,  proof  need  only  cover 
time  alle^red.  P.  r.  Morris,  3  Cal.  App. 
1,  84  P.  463.  This  is  not  inconsistent 
with  rule  that  evidence  must  cover 
whole  time  of  transaction.  Barr  v.  P., 
.''.O  Colo.  522,  71  P.  392.  Evidence  nee.l 
;.'o  no  further  than  to  show  accused 
was  not  at  place  when  event  occurred. 
Fortson  r.  S.,  125  Ga.  16,  53  S.  E.  767. 
To  entitle  defense  of  alibi  to  consider- 
ation evidence  must  show  that  at  very 
time  in  question  accused  was  so  far 
awa.v,  or  circumstances  were  such  ho 
coTiM  not,  with  onlinary  exertion,  have 
reached  place  of  crime  so  as  to  have 
been  concerned  in  it.  Mavs  r.  S.,  72 
Neb.  723,  101  N.  W.  979;  liarbe  v.  Ty., 
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16  Okla.  562,  86  P.  61;   Tucker  v.    Ty., 

17  Okla.  56,  87  P.  307.  Proof  must 
cover  whole  of  time  so  as  to  render  it 
impossible  or  highly  imjirobable  ac- 
cused could  have  committed  act.  Brings 
f.  P.,  219  111.  330,  345,  76  N.  E.  499; 
Eckhardt  v.  P.,  116  111.  App.  408.  Comp. 
P.  V.  Welch,  143  711.  \y\K  19^ 
Length  of  confinement  in  prison  is  not 
material  if  not  claimed  that  he  was  in 
prison  at  time  of  crime.  S.  r.  Millican, 
15S  N.  C.  617,  74  S.  E.  107. 
748-19  S.  V.  Brown,  247  Mo.  715, 
153  S.  W.  1027;  S.  f.  Miles,  174  Mo. 
App.  181,  156  S.  W.  758  (reasonable 
doubt);  Burns  v.  S.,  75  O.  407,  79  N. 
E.  929;  Tucker  v.  Ty.,  17  Okla.  56,  87 
P.  307;  S.  V.  Ward,  61  Vt.  153,  192,  17 
A.  4S3. 

Evidence  of  alibi  is  to  be  scanned  with 
attention.  S.  r.  Worthen,  124  la.  408, 
100  N.  W.  330;  P.  v.  Portenfra,  134 
Mich.  247,  96  N.  W.  17;  P.  v.  Tice,  Ho 
Mich.  219,  73  N.  W.  108,  69  Am.  St. 
560. 

749-20  Evans  v.  S.,  13  Ga.  App.  700, 
79  S.  E.  916;  S.  v.  Fair,  35  Wash.  127, 
76  P.  731. 

The  measure  of  proof,  when  the  suf- 
ficiency of  evidence  offered  to  establish 
an  aliln  is  the  question,  is  simply  that 
it  shall  be  satisfactory — "such  as 
flows  fairly  from  a  prc])onderance  of 
the  evidence.  It  need  not  bo  beyond 
doubt.  Where  the  evidence  raises  a 
balancing  question,  and  the  mind  is 
brought  to  determine  its  pre])onder- 
ance,  there  may  be  a  doul)t  still  exist- 
ing in  the  mind,  yet  the  actual  weight 
may  be  with  the  prisoner;  and  this 
proof  should  be  considered  satisfac- 
tory." Com.  V.  Andrews,  234  Pa.  597, 
83  A.  412,  citing  Meyers  r.  Com.,  83  Pa. 
131. 

750-21  S.  r.  Brauneis,  84  Conn.  222, 
79  A.  70;  Thompson  v.  S.,  6  Okla.  Cr. 
50.  117  P.  216. 

Therefore  after  instruction  upon  reas- 
onable doubt  there  siiould  not  be  re- 
versal because  of  failui-e  to  charge 
upon  alibi.  Schultz  v.  S.,  88  Neb.  613, 
130   N.  W.  105. 

751-22  LaToon  r.  Ty.,  16  TTaw.  351; 
Bovd  r.  S.  (Tex.  Cr.),  163  S.  W.  67; 
Wright  r.  S.,  56  Tex.  Cr.  353,  120  S. 
W.  458  (declarations  of  accused  prior 
to  crime  admissible  to  show  fabrica- 
tion of  defense);  Baines  V.  S.,  43  Tex. 
Cr.  400,  66  S.  W.  847. 
752-24  U.  S.  V.  Reyes,  4  P.  R.  Fed. 
69. 


"An  alibi  is  the  instinctive  and  favor- 
ite resort  of  conscious  guilt  as  well  as 
the  natural  defense  of  innocence;  but 
an  unsuccessful  attempt  to  establish  it 
is  necessarily  highly  prejudicial  to  the 
accused,  for  the  oVvious  reason  that 
such  a  defense  implies  an  admission 
of  the  truth  of  the  facts  alleged  against 
him,  and  the  correctness  of  the  infer- 
ence drawn  from  them  if  they  remain 
uncontradicted."  S.  v.  Terrio,  98  Me. 
17,   28,   56   A.   217. 

Use  of  false  evidence,  admission  of 
guilt.  S.  V.  Ward,  61  Vt.  153,  192,  17 
A.  483. 

753-25  S.  V.  King,  50  Wash.  312,  97 
P.  247.  Comp.  S.  i.  W^hitbeck,  145  la. 
29,  123  N.  W.  982. 


ALIENATING  AFFECTIONS. 
Husband's    Right    of    Action. — See   1 
Staxdard  Proc.  770. 
Wife's  Right  of  Action.— See  1  Stand- 
ard Proc.  771. 

The  complaint  and  answer  and  matters 
relating  to  the  trial.  See  1  Standard 
Proc.   774,   ct  scq. 

756  Record  of  previous  divorce  held 
inadmissible.  Ilostetter  v.  Green  (Ky.), 
167   S.  W.  919. 

Burden  of  proof  on  plaintiff  to  show 
malice  on  ]iart  of  inoiiiber  of  spouse's 
familv.  I'oolev  v.  Dutton  (la.),  147 
N.  W.  154;  Baird  r.  Carle  (Wis.),  147 
N.  W.  824. 

756-1  Proof  of  marriage  by  certifi- 
cate. Fratini  v.  Caslini,  66  Vt.  273, 
29   A.   252. 

756-2  Woldson  v.  Larson,  164  Fed. 
548,  90  C.  C.  A.  422. 
757-3  Lupton  v.  Underwood  (Del.), 
Sr)  A.  965;  Gregg  r.  Gregg,  37  Ind.  App. 
210,  75  N.  E.  674;  Jonas  r.  Ilirshburg, 
18  Ind.  App.  581,  48  N.  E.  (556. 
757-4  Poolev  v.  Dutton  (la.),  147 
N.  W^  154;  Sexton  r.  Sexton,  129  la. 
487,  105  N.  W.  314;  Hardwick  r.  Tlard- 
wick,  130  Ta.  230,  106  X.  W.  639;  Mc- 
Gregor V.  McGregor  (Kv.),  115  S.  W. 
802;  Leucht  v.  Leucht,  129  Ky.  700,  112 
S.  W.  845. 

Evidence  of  relations  inadmissible 
where  f|uestion  of  hiirmony  not  in 
issuo.  Ilostetter  V.  Green,  JoO  Ky.  o'l, 
l.-.n   S.  W.  652. 

Record  of  husband's  conviction  for 
assault  upon  wife  inndmissiMe,  ho  not 
having  pleade<I  guiltv.  Fratini  V.  Cas- 
lini, 66  Vt.  273,  29  A.  252. 


149 


Vol.    1 


ALIK.W 1 77 \(!  A  FFFJ '  TIOXS 


wife  may  testify  of  husband's  conduct. 

Notw  itlistaudiii;^  staluto  iirotoitiii;,' 
privileged  fumiiuinicatioiis,  wife  may 
testify  of  husbaiiil's  eoiuluot  towanl 
her  before  and  after  the  wrong.  Sex- 
ton V.  Sexton,  129  la.  -JS?,  105  N.  \V. 
314;  Hardwiok  r.  Ilardwick,  130  la. 
230,  10r>  X.  W.  030. 

Wife  competent  witness  when  plaintifT. 
LrtM'kwoii.l  r.  L<iil\\vooil,  07  ^linn.  47ti, 
4!><i,  7ii  X.  W.  7^1. 
Husband  not  competent  to  testify 
a^rainst  wife  if  she  ohjei-ts.  fc>tanley 
r.  Stanley.  27  Wash.  '>70,  (iS  P.  1S7. 
PlaiutifT  may  show  his  financial  condi- 
tion wluMi  he  married  and  money  ex- 
|>ended  for  familv.  Frank  V.  lierrv, 
12«  la.  223.  103  x".  \Y.  S.l^. 
But  the  declarations  of  plaintiif  to  the 
condui't  of  tlie  defendant  or  the  state 
of  afTeetions  of  the  alienated  one,  or 
the  eause  therefor,  are  not  admissible. 
Weber  r.  Weber,  IIG  Minn.  494,  134 
X.   W.   124. 

757-5  Rubenstein  r.  Eubenstein,  CO 
App.  l>iv.  23S,  (U)  X.  Y.  S.  1007;  Town- 
shend  V.  Townshend,  84  Vt.  315,  79  A. 
3^s. 

758-6  Jones  v.  Monson,  137  Wis.  47S, 
lilt  X.  W.  179.  See  Maf:er3  r.  Magers, 
143  Ta.  750.  123  X.  W.  330. 
Defendant's  self-serving  declarations 
inadmissible  if  not  ]>art  of  res  jjestao. 
Kagon  r.  Kagon,  00  Kan.  697,  57  P. 
942;  Xevins  r.  Xevins,  08  Kan.  410, 
7.-;  P.  CJ. 

Wife's  remarks  about  husband,  oom- 
l>etent  when  she  is  plaintilT.  Leueht  r. 
Leueht.  129  Ky.  700,  112  S.  W,  845. 
Rut  declarations  after  going  to  her 
parents'  home  are  not  admissible  if 
they  are  not  the  onlv  defendants.  Bo- 
land  r.  Stanley,  S'i  Ark.  502,  115  S.  W. 
103. 

759-10  Saxton  v.  Barber  (Or.),  139 
P.  331.  rit.  Kncy.  op  V.v. 
759-11  Dodge  r.  Rush.  2S  App.  Tas. 
(D.  C.)  149;  Ilardwick  r.  Ilardwick, 
130  la.  230,  100  X.  W.  039  (recogniz- 
ing rule  of  text  so  far  as  declara- 
tions to  a  third  person  arc  concerned, 
they  not  bein^r  part  of  res  gestae); 
Brison  c.  McKcIIop  (Okla.),  138  P.  154, 
qutit.  Entv.  ok  Kv. 

But  declarations  made  to  plaintiff  by 
her  husband  with  reference  to  what 
defendants  had  said  to  him  held  inad- 
missible in  "so  far  as  these  %vere  ex- 
planatory of  the  husband  's  conduct,  or 
indicated   a    reason    for   his   lea\ing   the 


plaintifT."  Miller  v.  Miller,  154  la.  344, 
13  (    X.    W.    105S. 

Declarations  of  husband  to  wife  may 
be  shown  as  illustrating  father's  atti- 
tude toward  their  living  together. 
I  Ilardwick  r.  Ilardwick,  130  la.  23o,  100 
X.  W.  639;  Williams  v.  Williams,  20 
Colo.  51,  37  P.  614;  White  f.  White, 
MO  Wis.  538,  122  X.  W.  1051  (to  show 
defendant's  inducements  for  sejiarat- 
ing.)  Hut  su(di  evidence  should  bo 
strictly  limited  to  showing  relations  of 
husband  and  wife,  and  effect  of  in- 
fluence on  mind  of  spouse  whose  af- 
fections alienated.  They  are  not  to 
be  regarded  as  against  defendaiit. 
Ilardwick  V.  Ilardwick,  130  la.  230,  106 
X.  W.  039. 

Husband's  declarations  to  third  party, 
in  defoidant's  absence,  comjieteiit  to 
show  ell'ect  of  defendant's  wrongful 
interference  with  his  son  and  his  ef- 
forts to  estrange  the  couple.  Xevins 
V.  X^evina,  68  Kan.  410,  75  P.  492. 
Statements  of  one  si)ouse  to  the  other 
resi>ecting  hostility  of  defendants,  made 
in  their  absence,  not  competent.  Coch- 
ran f.  Cochran,  190  X.  Y.  86,  89  N.  E. 
470,  rev.  127  App.  Div.  319,  111  N.  Y.  S. 
588.  His  declarations  to  a  third  person 
of  his  intention  to  leave  his  wife  may 
be  proveil.  Lockwood  f.  Lockwood,  07 
Minn.  476,  490,  70  N.  W.  784.  Some 
courts  hold  his  declarations  as  to 
reasons  for  separation  comjietent.  Baker 
r.  Baker,  16  Abb.  N.  C.  (N.  Y.)  293; 
Remsen  v.  Hay,  14  N.  Y.  Wkly.  Dig. 
443. 

Declarations  made  after  action  brought 
inadmissible.  Stanley  r.  Stanlev,  S8 
Ark.  502,  115  S.  W^  163;  XVvi'ns  v. 
Xevins.  08  Kan.  410,  75  P.  492. 
Knowledge  of  husband  or  wife,  derived 
from  each  other,  cannot  be  shown. 
Leueht  V.  Leueht,  129  Ky.  700,  112 
S.  W.   845. 

759-13  Angell  r.  Revnolds,  26  R.  I. 
100,   58   A.   025. 

Admissions  of  plaintiff's  wife,  not  made 
a  party  are  injidmissible.  I'lielps  r. 
Bergers,  92  Xeb.  851,  139  X.  W.  032. 
76()-14  Rinehart  r.  Bills,  82  Mo. 
534;  Saxton  r.  Barber  (Or.),  139  P. 
334  (conduct  of  wife  toward  hus- 
band). 

Desertion  of  husband  must  be  shown. 
Codoni  f.  Donati,  0  Cal.  App.  83,  91  P. 
423. 

7f>0-15  Callis  r.  Merriweather.  98 
Md.  301,  57  A.  201;  Rinehart  r.  Bills, 
82  Mo.  534;  Uanor  v.  House!,  128  App. 
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Biv.  SOI,  113  N.  Y.  S.  163  (wife's 
statement  to  husband  concerning  her 
conduct  with  defendant,  not  part  of 
res  gestae) ;  Weston  v.  Weston,  86  App. 
Div.  159,  83  N.  Y,  S.  o28;  Saxton  v. 
Barber  (Or.),  139  P.  334;  Keath  v. 
Shiffer,  37  Pa.  Super.  .o73. 
Adultery  may  be  established  by  cir- 
cumstances from  which  it  may  be  in- 
ferred. I'owell  r.  Strickland,  163  N. 
r.  393.  79  S.  E.  872. 
Pleadings  and  orders  in  a  divorce  pro- 
ceeding instituted  by  plaintiff's  hus- 
band charging  her  with  adultery  are 
inadmissible.  Miller  l\  Miller,  154  la. 
344,  134  X.  W.  1058. 
Times  and  places  can  be  proved  only 
to  extent  plaintiff  has  complied  with 
order  requiring  bill  of  particulars. 
Weston  V.  Weston,  86  App,  Div.  159, 
83  N.  Y.  S.  528.  But  in  absence  of  a 
bill  evidence  of  similar  facts  and  cir- 
cumstances prior  to  date  alleged  and 
connected  with  and  explanatory  of 
those  stated  is  proper.  Dodge  v.  Eush, 
2.S  App.  Cas.  (D,  C.)  149. 
Adultery  may  be  established  by  a  pre- 
ponderance of  evidence.  Sieber  v.  Pet- 
tit,  200  Pa.  58,  49  A.  763.  Shown  by 
proofs.  Billings  V.  Albright,  66  App. 
Div.  239,  73  N.  Y.  S.  22. 
Admission  of  adultery  by  wife  in  letter 
to  defendant,  written  in  plaintiff's 
presence,  may  be  shown  in  contradic- 
tion of  defendant's  testimony,  by  a 
copy  in  her  handwriting.  Weston  r, 
Weston,  86  App.  Div.  159,  83  N.  Y.  S. 
.528. 

Bad  character  of  plaintiff's  wife  is  im- 
material unless  knowledge  thereof  is 
brought  home  to  him  and  he  is  shown 
to  have  consented  to  her  acts.  Frank 
V.  Berry,  128  la.  223,  103  N.  W.  358; 
White  V.  White,  76  Kan.  82,  90  P.  1087. 
Relations  existing  between  defendant 
and  plaintiff's  wife  after  separ.-ition 
of  latter  may  be  shown  to  interpret 
their  prior  conduct,  there  being  reason- 
able cause  to  believe  impropriety  pre- 
viously existed.  Keath  V.  Shiffer,  37 
Pa.    Super.    573. 

760-16  Lupton  v.  Underwood  (Del.), 
85  A.  965;  Bailey  t".  Kennedy,  148  la. 
715,  126  N.  W.  181;  Linder  v.  War- 
nock,  91  Kan.  272,  137  P.  962;  "Nniewski 
r.  Kurtz,  77  X.  .T.  L.  132,  71  A.  107. 
"Over  the  objections  of  defendants, 
the  court  allowed  plaintiff  to  prove 
statements  his  wife  made  to  witnesses 
other  than  the  defendants  nnd  not  in 
tho  presence  of  any  of  the  defendants, 


which  statements  tended  to  show  the 
effect  jjroduced  on  the  mind  of  plain- 
tiff's wife  by  the  conduct  of  defend- 
ants. It  is  argued  that  such  evidence 
should  have  been  rejected  as  hearsay; 
but  the  point  may  be  ruled  against 
defendants  on  the  ground  that  the  evi- 
dence was  admissible  for  the  purpose 
of  showing  the  feelings  or  mental  con- 
dition of  ])laintiff's  wife  and  her  reason 
for  failing  to  perform  her  marriage 
contract."  Allen  v.  Forsythe,  160  Mo. 
Aj.p.  262,  142  S.  W.  S20. 
Slight  items  of  evidence  admissible  to 
show  imjiroper  relations  between  par- 
ties. Dow  V.  Bulfinch,  192  Mass.  2^1, 
78   N.   E.   416. 

Plaintiff  wife  may  show  state  of  her 
health  at  time  of  marriage,  and  that 
it  was  injuriously  affected  by  that 
which  led  to  interference  by  her  hus- 
band's father;  such  testimony  tends  to 
show  lack  of  cause  for  interference. 
She  may  also  prove  defendant's  sub- 
sequent treatment  of  her  as  tending  to 
show  his  motive  for  interfering  with 
her  and  her  husband's  relations  toward 
each  other,  and  temporary  leaving  of 
defendant's  home  in  pursuance  of  no- 
tice served  upon  her  and  her  husband. 
Hardwick  v.  Ilardwick,  130  la.  230,  106 
N.  W.  639.  All  effects  of  abandonment 
may  be  shown.  Lockwood  r.  Lock- 
wood,  67  Minn.  476,  70  X.  W.  7^84. 
Plaintiff's  wife  may  show  improper  re- 
lations between  her  husband  and  de- 
fendant a  considerable  period  before 
separation,  the  intimacy  continuing  till 
that  occurred.  Linck  i*.  Vorhauer,  104 
Mo.  App.  3GS.  79  S.  W.  478. 
Admissions  by  defendant  made  after 
se]>aration  of  jilaiiititV  and  her  hus- 
band may  be  ])roved.  White  v.  White, 
supra;  Leuclit  r.  Leucht,  129  Ky.  700, 
112  S.  W.  845.  If  made  over  a  tele- 
phone there  must  be  ]>roof  of  identitv. 
Dunham  r.  McMichael,  214  Pa.  48-3,  63 
A.    1007. 

Hearsay  rule  not  relaxed  in  cases  of 
this  nature.  Leucht  r.  Leucht,  129  Kv. 
700,  112  S.  W.  845. 

760-17  Facts  showing  malice,  Lin- 
der V.  Warnock,  91  Kau.  272,  137  P. 
962. 

760-18  IMiller  r.  Pierpont,  87  Conn. 
406,  87  A.  7S.5;  Bailev  v.  Kenned v,  148 
la.  715,  120  X.  W.  181;  Allen  v.  For- 
sythe, 160  Mo.  App.  262.  142  S.  W. 
820;  Hanor  r.  Housel,  128  App.  Div. 
coi.  113  X.  Y.  S.  163;  Prison  f.  Mc- 
Kellop    (Okla.),   13S   P.   154. 
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Occasion  of  plaintiff's  husband's  calls 
on  defendant  may  lu'  sliowu,  aiul  lat- 
ter's  course  of  oomluct  toward  liiin, 
incluilin;j  act  of  her  servant  in  eject- 
ing husliand  from  ilefendant 's  prem- 
ises after  suit  brou^rlit.  Iloxic  V. 
Walker,  7."  N.  H.  3t>S,  71  A.  IS.^. 
It  is  error  to  deny  defeudants  the 
r'niht  to  sliow  by  plaintilT's  Iiusband 
"that  none  of  the  defendants  ever 
mndo  any  statenu-nts  in  his  i>resen('e 
indicating  other  than  tlie  best  of  feel- 
ings toward"'  her.  Miller  c.  ^lillei, 
154  la.  344,  134  N.  W.  10.38. 
Acts  which  negative  defendant's  hos- 
tility to  j'laintilV  are  ai|iiiissil>lo  in  liis 
behalf.  Miller  r.  .Miller,  1.14  la.  344, 
134  N.  AY.  1058. 

Though  plaintiff's  wife  divorced  him 
h~  may  sliow  tliat  shortly  alter  slie 
was  en;,'a^'ed  to  ma:rv  defendant. 
Hervmau  r.  Solomon,  143  Ky.  581,  136 
.'^.   W.   inio. 

Relations  between  defendant  and  plain- 
tiff's spouse  after  coinmenceiMent  of 
suit  are  admissible.  Merrill  r.  Lcisen- 
ring,  166  Mitdi.  219,  131  X.  W.  538. 
761-19  Dodge  v.  Rush,  28  App.  Cas. 
(I).  C.)  149;  Xevins  r.  Nevins,  68  Kan. 
410,  75  P.  492;  Claxton  v.  Pool  (Mo.), 
167  S.  W.  623;  Rath  r.  Rath,  2  Neb. 
(I'nof.)  6no,  89  N.  W.  612;  Sieber  v. 
Pettit,  200  Pa.  58,  49  A.  763. 
761-20  White  r.  White,  76  Kan.  82. 
9H  p.  10S7;  Stanlev  r.  Stanlev,  27 
Wash,  "i),  C,^  I>.  ^<7. 
Beputed  wealth  may  be  shown  with  rc- 
garil  to  compensatory  damages  and  ac- 
tual wealth  in  connection  with  demand 
for  exemplary  damages.  But  if  there 
is  more  than  one  defend;nit  repute<] 
wealth  of  one  only  cannot  be  shown 
Leavell  r.  Lcavelf,  114  Mo.  Ai)p.  2A, 
89  S.  W.  55. 

762-22  McGregor  r.  McGregor 
(Kv.).  115  3.  W.  802;  Taslcer  r.  Stan- 
lev. 153  Mass.  14S.  26  X.  E.  417;  Mult-r 
r.  Knibbs,  103  Mass.  .556,  79  X.  E.  762. 
Defendant's  statements  after  wife  left 
ho'iie  mav  be  proved.  <'hristens"n  r. 
Thompson,  123  la.  717,  99  N.  W.  591. 
762-23  Eagon  r.  Eagon,  60  Kan.  697, 
57  P.  942;  Multer  r.  Knibbs,  193  Mass. 
.">.=>6.  79  X.  E.  762;  Lea  veil  r.  Leavell, 
114  Mo.  App.  24,  S9  S.  W.  55;  Love  r. 
Love,  98  Mo.  App.  562,  73  S.  W.  255; 
Reading  P.  Gazzam,  200  Pa.  70,  40  A. 
K.89. 

Familiar  and  suspicious  conduct  with 
plaintiff's   husband   admissible   to   show 


intent.  Webber  r.  Benbow,  211  Maes. 
366,  97  X\  E.  758. 

Wife  may  show  defendant  made  im- 
proper advances  toward  her,  and 
tlireateneil  her.  Wliite  V.  White,  76 
Kan.  82,   90  P.   1087. 

Defendant's  appearance  on  being  told 
of  existence  of  rumor  her  house  was 
being  watched,  presumably  by  i)laintitr 
to  ascertain  if  her  husband  went  there, 
may  be  shown  by  witness  who  informed 
her  of  it.  Hoxie  r.  Walker,  75  N.  II. 
30S,  74  A.   1S3. 

762-25  Boland  r.  Stanlev,  88  Ark. 
5<i2,  115  S.  W.  163;  Love  r.  Love,  98 
Mo.  App.  562,  73  S.  W.  255;  llo.lgkin- 
son  r.  llo.igkinson,  43  Neb.  249,  61  N. 
W.  577. 

763-27  Boland  v.  Stanley,  88  Ark. 
562,  115  S.  W.  163;  Gregg  v.  Gregg, 
37  Ind.  App.  210,  75  N.  E.  674;  Cor- 
rielv  r.  Dunham,  147  Ta.  320,  126  N.  W. 
150;  X^evins  r.  Nevins.  fiS  Kan.  410,  75 
P.  492;  Miilter  r.  Knibbs,  193  Mass. 
556,  79  N.  E.  762;  Ickes  v.  Ickes,  237 
Pa.  582,  85  A.  885;  Weber  r.  Weber, 
116  Minn.  494,  134  X.  -W.  124;  Beisel 
r.  Gerlach,  221  Pa.  232,  70  A.  721. 
Good  faith  presumed  (Busenback  v. 
Buseii]>ack,  l.-)0  Ta.  7,  129  X.  W.  332); 
and  this  plaintiff  must  overcome  (Cor- 
nelius V.  Cornelius,  233  Mo.  1,  135  S. 
W.  65). 

No  presumption  parent  acted  for  best 
interest  of  child  arises  where  issue  is 
solely  as  to  whether  parent  did  and 
said  tlie  things  alleged,  it  not  being 
claimed  they  were  justifiable.  Klein 
r.   Klein,   31   Ky.  L.  'R.   28,   101   S.   W. 

Letters  written  by  defendant's  daugh- 
ter to  plaintiff  not  ailmissible  to  show 
<lef('ii(i:iiit 's  motive.  Beiscl  V.  Gerlach, 
221  Pa.  232,  70  A.  721. 
763-28  ITossfeld  r.  ITossfeld,  188 
Fed.  61,  110  C.  C.  A.  131;  Workman 
r.  Workman,  43  Ind.  App.  382,  85  N. 
E.  997;  Kelso  r.  Kelso.  43  Ind.  App. 
115,  86  X.  E.  1001;  lleisler  r.  Heisler. 
151  Li.  503,  131  N.  W.  676;  Multer  V. 
Knibbs,  193  Ma.ss.  556,  79  X.  E.  762; 
Stanley  r.  Stanlev,  27  Wash.  570.  68 
P.  187;  White  r.  White,  140  Wis.  538, 
122  X.  W.  10,11;  .Tones  r.  Monson,  137 
Wis.  478.  lift  X.  W.  179. 
They  may  therefore  show  their  reasons 
for  objecting  to  jilaintifT's  associating 
with  a  certain  ]>artv.  Miller  r.  Miller, 
1.14  la.  314.  i:M  X.'W.  10.1'^. 
The  same  rule   applies  to   other   close 
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relatives.  Luick  r.  Arenrls,  21  N.  D. 
614,  132  N.  W.  353. 
Not  a  conclusion  for  father  to  testify 
he  did  not  advise  his  son  to  leave  his 
wife.  Leavell  v.  Leavell,  114  Mo.  App. 
24,  SO  S.  W.  55. 

Evidence  to  show  malice. — It  may  be 
shown,  as  a  link  in  a  diain  of  evidence 
to  establish  a  purpose  to  effect  a  separ- 
ation, that  one  of  the  husband's  par- 
ents objected  to  plaintiff  havinjr  child- 
ren. Lockwood  V.  Lockwood,  67  Minn. 
476,  489,  70  N.  W.  784.  Acts  done  or 
submitted  to  by  plaintiff's  wnfe  with- 
out defendant's  knowledfre  cannot  be 
shown.  Lane  v.  Spenee,  70  Neb.  204, 
97  N.  W.  299. 

Proof  of  malice  and  falsehood  over- 
comes presumption  of  jiood  faith. 
Railsback  v.  Eailsback,  12  Ind.  App. 
650,  40  N.  E,  276.  It  may  be  shown 
,  defendant  made  statements  concerning 
plaintiff,  the  falsity  of  which  he  could 
easilv  have  ascertained.  Nevins  v. 
Nevins,  68  Kan.  410,  75  P.  492. 
764-29  Dodge  r.  Hush,  28  App.  Cas. 
(D.  C.)  149;  Gregg  r.  Gregg,  37  Ind. 
App.  210.  75  N.  E.  674;  Burch  r.  Good- 
son,  8'5  Kan.  86,  116  P.  216;  Adkins  v. 
Kendrick,  131  Ky.  779,  115  S.  W.  814 
(testimony  as  to  damages  would  be 
merely  opinions);  O 'Gorman  v.  Pfeiffer, 
145  App.  Div.  237,  130  N.  Y.  S.  77; 
Billings  V.  Albright,  66  App.  Div.  339, 
73  N.  Y.  S.  22;  Weston  r.  Weston,  86 
App.  Div.  159,  83  N.  Y.  S.  528;  Read- 
ing V.  Gazzam,  200  Pa.  70,  49  A.  889. 
Loss  of  support  is  element  of  damage, 
though  the  only  evidence  shows  cir- 
cumstances and  conditions  of  life  of 
parties.  Stanley  v.  Stanley,  32  Wash. 
489,    73    P     .596.' 

Value  of  wife's  services  may  be  shown 
bv  husband.  TJudd  v.  Dewev,  121  la. 
4.54,   96  N.  W.  973. 

Injury  to  character  an  element  of  dam- 
agr.  Linck  v.  Vorhauer,  104  Mo.  App. 
368,  79  S.  W.  478. 

764-30  Adams  r.  Main.  3  Ind.  App. 
232,  29  N.  E.  792,  50  Am.  St.  266; 
Gregg  V.  Gregg,  37  Ind.  App.  210,  75 
N.  E.  674;  Adkins  v.  Kendrick,  131  Ky. 
779,  115  S.  W.  814. 

Mental  anguish,  disgrace,  mortification 
are  to  bo  inferred;  they  need  not  be 
specially  alletred.  Nevins  r.  Nevins, 
68  Kan".  410.  75  P.  492:  Klein  r.  Klein, 
31  Ky.  L.  P.  2<5,  101  S.  W.  ?S\l. 
Disposition  made  of  plaintiff's  children 
mav  be  shown.  Pudd  r.  Dewev,  121 
la."  454,  96  N.  W.  973. 


Health  of  plaintiff  wife  after  husband 
left  and  fact  she  was  cared  for  by 
neiirhhors  mav  be  shown.  Hardwick  i". 
Hardwick,  130  la.  230,  106  N.  W. 
639. 

765-31  Keath  v.  Shiffer,  37  Pa. 
Super.  573,  and  apparent  affection 
existing  between  husband  and  wife 
prior  to  separation. 
765-32  Love  t*.  Love,  98  Mo.  App. 
562.  73  S.  W.  255;  Phillips  V.  Thomas, 
70  Wash.  533,  127  P.  97. 
Value  of  defendant's  property  may  be 
proved.  Miller  v.  Pearce,  86  \t.  322, 
85  A.  620,  43  L.  R.  A.  (N.  S.)  332. 
Financial  standing  and  earning  capac- 
ity of  husband  may  be  shown,  though 
he  is  not  a  partv.  Harvev  v.  Harvey, 
75  Neb.  557,  106  N.  W.  660. 
765-33  All  facts  and  circumstances 
concerning  relation  of  husband  and 
wife  to  each  other,  in  so  far  as  the.v 
disclose  their  mutual  love  and  affection, 
ma.v  be  shown,  as  may  effect  of  tho 
wrong  on  their  attitude  toward  each 
other.  Her  declarations  and  state- 
ments to  him  or  in  his  presence  may 
be  shown;  but  not  her  declaration  to 
a  third  party,  they  not  being  a  part 
of  res  gestae.  Billings  r.  Albright,  66 
App.  Div.  239,  73  N.  Y.  S.  22. 
765-34  Lupton  r.  Underwood  (Del.), 
85  A.  965;  De  Ford  i'.  Johnson,  152  Mo. 
App.  209,  133  S.  W.  393;  Phelps  V. 
Bergers,  93  Neb.  851,  139  N.  W.  632; 
Allen  r.  Besecker,  .55  Misc.  366,  105 
N.  Y.  S.  416;  Churchill  r.  Lewis.  17 
Abb.  N.  C.  226;  Luick  v.  Arends,  21 
N.  D.  614,  133  N.  W.  3-53;  Angell  v. 
Revnolds,  26  R.  I.  160,  58  A.  625;  Rudd 
r.  Rounds,  64  Yt.  432,  25  A.  438. 
Husband's  improper  relations  with 
other  women  than  defendant  may  be 
shown  though  wife  not  aware  of  them. 
Wolf  r.  Frank,  92  Md.  138,  48  A.  132; 
Angell  V.  Reynolds,  2G  R.  L  160,  5S  A. 
625. 

Plaintiff's  income  may  be  shown  as 
ma.v  fact  part  of  it  applied  to  meet 
living  expenses,  these  having  been 
proved  as  ground  of  damage.     Dunham 

V.  :\rc:\richaei,  214  Pa.  4So,  63  a.  1007. 

Wife's  guilt. — Fact  defendant  was  no 
more  guiltv  than  plaintiff's  wife  may 
be  proved."  Sieber  v.  Pettit,  300  Pa, 
58,  49  A.  763. 

766-35  Wife's  bad  character  can  bo 
shown  if  speciallv  jdeaded.  Frank  r. 
Berry,  138  la.  223.  103  N.  W.  358; 
Hardwick  v.  Hardwick.  130  la.  230,  106 
N.  W.  639. 
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76G-a6  llostottor  r.  Green  (Ky.), 
lf.7  ^.  W.  itl9;  Heiidriek  r.  Di-jfjar,  '_'()9 
N.  V.  no,  103  N.  K.  7('.3. 
Complaint  by  husband  in  action  fot 
divorce  ooiniietent  as  a  dei'laratioii. 
Stanley  r.  Stanlev.  32  Wash.  489,  73  P. 

Institution    and    dismissal    of    divorce 

suit    liy    [ilaiiitilT's     husliaml      may     bo 

sliown.       Har.hvifk     r.    Ilardwick,     130 

la.  2oO.  ion   v.  W.  039. 

Decree  of  divorce,   granted  since  wronff 

••oit'i'laiiud   of,   coiiijieteMt  to  sliow   sev- 

eranie    of    marital    relation.^.      Woldsoii 

r.    Larson,    1(U   Fed.   548,   IK)   C.  C.   A. 

■\'2-2. 

766-37     MoXamara      r.      :NrcAllister, 

1-0  la.  213.  130  X.  W.  26. 

766-a8     Woldaon   r.  Larson,  164  Fed. 

548.  90  0.  C.  A.  422;   Gregfr  r.  Grcjrg, 

3.7  Tnd.  App.  210,  75  X.  E.  (574;  Xevins 

r.    Xcviiis.    as    Kan.    410,     75     P.     492; 

\\Tiito     r.     White.    76    Kan.    82,    90    P. 

10S7;  lyeavell  r.  Lea  veil,  114  Mo.  App. 

24.   SO   S.   W.  r>5;   WHiite   r.   White,  140 

Wis.   538.   122  X.   W\   lOol. 


ALMANAC 

7e?)-7     T?ear<lslev    r.   Irvinfr,   81    Conn. 
4>;i,   71    A.  ."80. 


ALTERATION   OF    INSTRUMENTS 

ShiftiDfj  nf  hurden  nf  proof,  773-1; 
Effect  of  admisKion,  773-1;  Burden  of 
CTplaininf]  apparent  viaterial  alteration, 
773-1;  Altered  papers  adnu.><sihle,  779- 
32;  Dij<tinction  an  to  admissihdity  of 
altered  eremtfrry  or  exevuled  writinps, 
770-33;    Alteration   to  conform  to  agree 

tvr,J,     78.-48. 

Definition  and  Effect. — Roe  1  St.vndabd 
Piioc.   Ms-s-_>.-. 

Pleadings  of  plaintiff  and  defendant. 
^(-0  1  Htantiard  Pkoc.  82*1-834. 
773-1  r-nlhnun  r.  MoKav.  64  Fla. 
226.  60  <5o.  182;  Merritt  r.  Dewev.  218 
Til.  noO,  75  X.  E.  low,  2  L.  R.  A.  (X. 
S.)  217:  Fud>.'e  r.  Marf|uell,  16-1  Tnd. 
447.  72  X.  K.  .565.  73  X.  K.  895;  Ilessip- 
Ellis  D.  To.  r.  Todd-Haker  D.  Co.  (la.), 
143  X.  W.  560;  rniversitv  r.  Haves, 
114  Ta.  690.  87  X.  Vf.  664;  Soott  f. 
Thrall.  77  Kan.  688.  05  P.  563;  Stevens 
r.  Odlin,  100  Me.  417,  84  A.  809;  Hatoh 
r.  Bavles.s,  104  Mo.  App.  210.  146  S.  W. 
R.'tO;  Sfiisser  r.  Musser,  92  Xeb.  387,  138 
X.  W.  .509:  Tnlbv  r.  Foxworthv.  SO 
Neb.  239,  114  X. 'w.  174;   Galloway  v. 


Bartholomew,  44  Or.  75,  74  P.  467; 
(iottysbiirg  Xat.  Bk.  v.  Gajjo,  4  Pa. 
Super.  505;  Slvfield  r.  Willard,  43 
Wash.  179,  86  l\  392;  Lawrence  V. 
Moenach,  4o  Wash.  632,  8S  P.  1120. 
Contra,  Foss  r.  McRae,  105  Me.  140, 
73  A.  827.  See  Rijjon  H.  Co.  v.  Haas, 
141  Wis. -&5,  123  X.  W.  659. 

Findings  negativing  alteration  sus- 
tai  110(1  by  eviilonco.  First  Nat.  Bk.  r. 
Starch  Co.,  110  Minn.  51,  137  X.  W. 
170. 

Shifting  of  burden  of  proof, — After 
jilaiiitilV  has  iiiaile  his  case  in  chief 
defendant  has  liurib'n  of  showin<^  a 
non-ajiparent  material  alteration;  evi- 
dence to  that  effect  boinjj  introduced 
and  not  denied,  plaintiff  must  show 
justification  for  the  change.  Merritt 
r.  Dewev,  218  HI.  500,  75  N.  E.  1000, 
2  L.  R.  A.  ex.  8.)  217. 
Effect  of  admission. — Admission  paper 
altered  carries  witli  it  burden  of  show- 
ing change  was  not  fraudulent.  Rob- 
ertson r.  Vasey,  125  la.  526.  101  N.  W. 
271;  Carev  Mfg.  Co.  r.  Watson,  58  W. 
Va.  180,  52  S.  E.  515. 
Burden  of  explaining  material  altera- 
tion.— If  such  nltoiation  maile  party 
offoi''ing  instrument  must  explain. 
Smith  r.  Weatherford,  02  Ark.  6,  121 
S.  W.  943;  Kahai  r.  Kamai,  8  Haw. 
004;  Landt  r.  McCullough,  2A0  HI.  211. 
00  X.  E.  107;  Gage  r.  Chicago,  22;5  HI. 
218.  80  X.  E.  127;  Grand  Lodge  r. 
Young,  123  111.  App.  028;  I^niversitv 
r.  Haves,  114  Ta.  00^,  87  X.  W.  664; 
Rambousek  r.  Council,  110  Ta.  203,  03 
X.  W.  277;  Marshall  r.  Wilhite.  4  Ohio 
C.  C.  203;  Gettvsburg  Xat.  Bk.  r.  Gage, 
4  Pa.  Super.  505;  In  re  Potter,  16  Pa. 
Sujier.  576;  Consumers'  I.  Co.  r.  Jen- 
nings, lOO  Va.  710.  4-.r  S.  E.  870.  But 
if  execution  admitted  and  alteration 
alleged  defendant  must  show  alteration 
was  made.  Fudge  r.  Marquell.  104  Tnd. 
447,  72  X.  TO.  505,  73  X.  K.  805. 
Effect  of  showing  alteration. — Tf  the 
execution  is  jiroved  anil  alteration 
shown,  plaintiff  still  has  onus  of  prnv- 
iuL'  the  contract.  Graham  r.  MiiMlobv, 
IS.-  Mass.  340.  70  X.  K.  410. 
"The  principle  of  the  English  cases 
is  that  whore  an  alteration  is  so  apjiar- 
ent  on  a  bill  or  note  as  to  raise  a  sus- 
picion of  doubt  it  becomes  incumbent 
on  the  plaintiff  to  prove  that  it  is  still 
available  and  no  burden  rests  on  tho 
defendant  to  disprove  it."  Farmers' 
Xat.  Bk.  r.  McCall,  25  Okla.  600.  lOO 
P.  8G6,  cit.  Johnson  r.  Duke,  2  Stark. 


154 


ALTEUATIOX  OF  INSTRUMENTS 


Vol.  1 


313,  3  E.  C.  L.  360;  Henman  v.  Dick- 
enson, 5  Bing,  183;  Bislioi)  c.  Chanibre, 
3  C.  &  P.  55;  Leykarill"  v.  Ashford,  12 
Moore  281. 

774-3  Dennie  r.  Clark,  3  Cal.  App. 
760,  87  P.  59;  Landis  v.  Morrissey,  69 
Cal.  83,  10  P.  258;  Goldsmith  r.  New- 
house,  19  Colo.  App.  1,  72  P.  809;  How- 
ard P.  Co.  V.  Glover,  7  Ga.  App.  548, 
67  S.  E.  277;  Hill  v.  I.  R.  Co.,  7  Ga. 
App.  64,  66  S.  E.  280;  Scott  v.  Thrall, 
77  Kan.  688,  95  P.  5G3;  Patton  f.  Fox, 
169  3k[o.  97,  69  S.  W.  287;  Cox  v.  Mig- 
nery,  126  Mo.  App.  669,  105  S'.  W.  675; 
Mobley  r.  Griffin,  104  N.  C.  112,  10 
S.  E.  142;  Helms  v.  Green,  105  N.  C. 
251,  11  S.  E.  470,  18  Am.  St.  893; 
Burnette  v.  Young,  107  Va.  184,  57  S. 
E.  641;  Price  V.  Stanbra,  45  Wash.  143, 
88  P.  115;  Herring  v.  Lee,  22  W.  Va. 
661,  672.  Parol  evidence  is  admissible 
to  prove  original  contract  (Germania  P. 
Ins.  Co.  f.  Lange,  193  Mass.  07,  78  N. 
E.  746),  and  to  show  consent  to  altera- 
tions. S.  V.  Baird,  13  Ida.  126,  89  P. 
298. 

774-4  Acme  F.  Co.  r.  Tousey,  148 
Mich.  697,  112  N.  W.  484. 
775-5  Howard  P.  Co.  v.  Glover,  7 
Ga.  App.  548,  67  S.  E.  277;  also  that 
holder  refused  to  give  maker  a  copy; 
Scott  V.  Thrall,  77  Kan.  €88,  95  P.  563; 
Gandy  v.  Bissell,  72  Neb.  356,  100  N. 
W.   803. 

The  understanding  of  parties  as  to 
scope  of  obligation  assumed,  not  com- 
municated, cannot  bo  ]>roved.  Graham 
r.  Middleby,  185  Mass.  349,  70  N.  E. 
416. 

Admissions  as  to  execution  of  main 
instrument  do  not  aflect  right  to  prove 
alterations  in  it  thereafter,  no  estoppel 
being  shown.  Dennie  V.  Clark,  3  Cal, 
App.  760,  87  P.  59. 

776-8  Grav  r.  Freeman,  37  Tex.  Civ. 
556,  84  S.  W.  1105. 

776-9     See  Graham    v.   Middleby,  185 
Mass.  349,  70  X.  E.  416. 
Evidence  to  show  alteration  in  record 
of  city.     Cox  r.  Mignery,  126  Mo.  App. 
669,  105  S.  W.  675. 

Court  record. — Entry  of  acknowledg- 
ment of  execution  of  a  d<'od  in  open 
court,  which  described  land  conveyed, 
is  com])etent  on  issuo  of  alteration  in 
description.  Kalbach  r.  Matliis,  104 
Mo.  App.  300,  78  S.  W.  684. 
776-10  Haves  v.  Wagner,  220  HI. 
256.   77   N.   E.   211. 

776-1.1  W.  W.  Kimball  Co.  r.  Piper, 
111   111.  App.   82. 


777-14     Houston    v.    Davis,    163    Ala. 

122,  49   S.   869. 

777-17  Gettysburg  Nat.  Ek.  r. 
Gage,  4  Pa.  Super.  505. 
777-18  Kalbach  v.  Mathis,  104  Mo. 
Ai)p.  3(10,  78  S.  W.  684. 
777-19  Expert  may  not  give  opinion 
as  to  whether  a  person  with  a  shaky 
hand  could  Imve  made  erasure  in  ques- 
tion, the  evidence  being  such  as  to 
enable  court  to  determine  question. 
bcott  V.  Thrall,  77  Kan.  688,  95  P.  563. 
7  7  7-3  O  ^Magnifying  glass  used  by 
witnesses  may  be  taken  to  jury  room. 
Grand  Lodge  v.  Young,  123  III.  Ajtp. 
62S. 

778-24  Fudge  v.  Marquell,  164  Ind. 
447,  72  N.  E.  565,  73  N.  E.  895.  Alter- 
ation of  paper  not  made  basis  of  action 
may  be  shown  without  allegations. 
Howard  P.  Co.  v.  Glover,  7  Ga.  App. 
548,  67   S.  E.   277. 

778-35  Cask  ins  v.  Allen,  137  N.  C. 
426,   49   S.   E.   919. 

778-36  Matthews  v.  DeWerflf,  73 
Ark.  625,  83  S.  W.  327;  Zimmer  v.  Farr, 
225  111.  4^57,  80  N.  E.  261;  University 
V.  Hayes,  114  la.  690,  87  N.  W.  664; 
Phillii)s  V.  Big  Sandy  Co.,  149  Kj'.  555, 
149  S.  W.  957;  Rogers  v.  Costigan,  25 
Ky.  L.  R.  1349,  78  "^S.  W.  121. 
Possession  of  bond  by  obligee  while  it 
was  altered  and  fact  it  was  sued  on  in 
its  changed  form  shows  it  was  altered 
by  or  with  his  consent.  Hilliboe  v. 
Warner,  17  N.  D.  594,  118  N.  W.  1047. 
778-39  See  Dickenson  v.  Ramsey 
(Va.),  79  S.  E.  1025. 
Quantum  of  proof. — Plaintiff  suing  on 
note  alh'gcd  to  be  altered  is  not  bound 
to  estalilish  his  good  faith  beyond  rea- 
sonable doubt.  Wood  V.  Skellev,  19G 
Mass.  114,  81  N.  E.  S72. 
Admission  in  pleading,  on  assumption 
contract  sued  on  was  unaltered,  is  not 
provable  in  action  on  changed  instru- 
ment. Koons  c.  Co.,  203  Mo.  227,  101 
S.  W.  49. 

If  alterations  material  instrument 
should  not  be  received  without  explan- 
ation. I>;in.lt  r.  McCullouirh,  206  HI. 
211.   69   X.   E.   107. 

Admissible  for  certain  purposes. — 
Thongh  altered  paper  is  not  admissi- 
ble as  basis  of  action,  it  is  com]>etent 
to  show  all  the  facts  in  relation  to 
its  execution  as  part  of  the  origin.al 
transaction,  and  changes  made  in  it, 
in  connection  with  evidence  of  all 
facts  and  circumstances,  in  action  to 
recover     original     demand.       Hayes     v. 


155 


Vol.    1 


ALTi:i!.\Ti(iS  or  L\sri:iMi:.\TS 


Watrner,  220  111.  2'A^,  77  N.  K.  211. 
V  79-31  Slpffer  i.  Mosier,  225  Pa. 
i;d2,  74  A.  426.  Soo  Johnson  r.  Cooko, 
8.'i  Conn.  C7l\  S4  A,  97. 
779-32  F<.rl.t'3  r.  Taylor,  139  Ala. 
2M">,  3")  S.  S.").'»;  Howard  I'.  Co.  r.  Cilovor, 
7  Ga.  App.  iJ4S,  67  S.  K.  277;  P.  r.  Foro- 
nian,  Itio  111.  App.  13;  Kooves  r.  More  or, 
1.-.-)  111.  Ap]».  r)7;  Ilayos  r.  Wa^nior,  220 
Jll.  2'ii;,  77  X.  K.  211.  Contra.  Sun. lay  r. 
Diotrii'h,  Ki  Pa.  Su|)or.  640;  Williams 
T.  Co.  r.  Cloavor,  3S  Pa.  Super.  376. 
Paper  admissible. — I'pon  its  boinfj 
sliown  MO  iiianj,'«'  has  l)i»ou  inailo  sin<'e 
jiapiT  canio  to  him  who  ofl'ors  it  it 
should  l)C  nvcivi'd.  Mulkoy  r.  Lon;^, 
".  Ma.  213,  47  P.  949;  8.  r.  Haird,  13 
Ida.  IJii.  Mt  P.  2;tS. 
Altered  papers  admissible. — Thou;.'h  al- 
teration bo  apparent,  if  it  is  not  an 
unusual  or  extraordinary  one,  court 
mav  admit  it  after  i>roof  of  execution. 
Graham  r.  ^rid.lleby,  IS.",  Mass.  349, 
70  X.  E.  416.  It  is  proper  for  court 
to  determine,  H]>on  ins|iection  and  the 
evidence,  whether  further  proof  in  ex- 
jdanation  of  alterations  shiUl  tlien  bo 
required  before  instrument  admitted. 
His  action  in  this  respect  rests  upon 
sound  discretion  and  is  not  subject  to 
exception.  Wood  r.  Skelley,  196  Mass. 
114,  81  N.  E.  872.  Contra  as  to  .iudj,'- 
ment.  Bates  v.  Hall,  44  Colo.  360,  98 
P.  3. 

779-33  .Tamison  v.  Auxier,  145  Ta. 
054,  124  N.  W.  606;  Cavitt  I.  Robert- 
son (Okla.),  142  P.  299;  Zobrist  v. 
Testes,  65  Or.  573.  133  P.  6-14. 
Alterations  may  be  explained  by  in- 
strument itself  or  extrinsic  evidence. 
Ga<re  V.  Chicago,  225  111.  21S,  80  N.  E. 
127. 

Distinction  as  to  admissibility  of  al- 
tered executory  or  executed  writings. 
There  is  a  distin<tion  as  to  admi.ssi- 
bility  of  instruments  evidencing;  execu- 
tory contracts  and  those  which  evi- 
dence executed  contracts,  and  that  dis- 
tinction extends  to  those  parts  of  an 
instrument  which  are  executory,  thou;.'ii 
other  i>arts  of  it  are  executed.  The 
distinction  is  well  illustrated  by  an 
altered  conveyance  of  land  containing; 
covenants.  The  alteration  does  not 
dive.st  title,  but  it  destroys  all  the 
prantees'  ri<;hts  and  the  covenants  an<l 
the  i>rtper  as  evi<lence  of  the  covenants. 
And  the  mooted  distinction  turns  upon 
the  inrpiiry  whether,  in  su(di  case,  the 
altered  deed  may  still  be  adduced  in 
evidence  of  the  title  which  passed  by 


it  in  its  orijjinal  form.  The  negative 
view  is  favored  by  Chelsey  r.  Frost,  1 
N.  II.  145;  Habb  *r.  Ciemson,  10  Serg. 
iS:  K.  (Pa.)  419;  Witluirs  r.  Atkinson,  1 
Watts  (Pa.)  236;  Bliss  r.  Mclntyre,  IS 
Vt.  466;  Newell  v.  Mayberrv,  3  Leigh 
(Va.)  250;  Batchelder  v.  "White,  80 
Va.  103.  Favoring  or  holding  the  op- 
posing view  are  Doe  r.  Hirst,  3  Stark. 
(Kng.)  (50;  Pattison  r.  Lucklev,  L.  R. 
10  Ex.  (Kng.)  330,  44  L.  .1.  Kx*.  isd,  33 
L.  T.  3(iO;  Paviilson  r.  Cooper,  11  M. 
&  W.  (Kng.)  778,  12  L.  J.  Kx.- 467; 
Ward  V.  Lumlev,  5  II.  &  N.  (Kng.)  87, 
29  L.  J.  Ex.  322,  1  L.  T.  376;  llutchins 
r.  Scott,  2  M.  &  W.  (Kng.)  SO!),  M.  &; 
II.  194,  6  L.  J.  Ex.  186;  Alabama  S.  L. 
Co.  V.  Thomjison,  104  Ala.  570,  16  S. 
■140,  53  Am.  St.  SO;  iJurgess  r.  Blake, 
12S  Ala.  105,  28  S.  963,  86  Am.  St.  78; 
Hurnett  r.  I^IcCluev,  78  Mo.  676,  6S7; 
Jackson  r.  Gould,  7  Wond  (N.  Y.)  364; 
Lewis  r.  Payn,  8  Cow.  (N.  Y.)  71. 
779-34  Whitehead  r.  Emmerich,  38 
Colo.  13,  87  P.  790;  Kahai  r.  Kamai, 
8  Haw.  694;  Abbott  v.  Abbott,  189  111. 
4S8,  59  N.  E.  958,  82  Am.  St.  270; 
Pierce  Co.  r.  Casler,  194  Mass.  423,  80 
N.  E.  494;  Russell  r.  R.  Co.  (Mo.  A]«p.), 
164  S.  W.  164;  Shiffer  r.  Mosier,  225 
Pa.  552,  74  A.  426. 

Maker  of  instrument  may  testify  as  to 
hl.s  iiitcMition  conct'iniMg  clause  alleged 
to  be  altered  as  bearing  ujion  his  con- 
sent to  alteration.  Cabell  r.  ^MjcKiu- 
ney,  31  Ind.  App.  548,  68  X.  E.  601. 
779-35  Bishop  v.  Bishop  (1905),  2 
Ch.  (Eng.)  455,  limit.  Bigot's  Case,  11 
Rep.  47;  Aldous  v.  Cornwell,  L.  R.  3 
(}.  B.  (Eng.)  573;  Benton  v.  Clemmons, 
157  Ala.  ()58,  47  S.  582;  Manuel  v. 
Flynn,  5  Cal.  App.  319,  90  P.  463; 
liasey  v.  McKinnev,  45  Ind.  App.  422, 
87  X.  E.  693;  King  r.  Bellamy,  82  Kan. 
301,  108  P.  117;  Leppert  r.  Flaggs,  101 
M<1.  71,  60  A.  45(1;  Fi.sherdick  l:  Hut- 
ton.  14  Xeb.  122,  62  X.  W.  488. 
Immaterial  alterations  fataL  Hunt  v. 
(iray,  35  X.  J.  L.  227,  10  Am.  Rep. 
232;  Jones  V.  Crowley,  57  X.  J.  L.  222, 
3(1  A.  871. 

Rule  as  stated  in  corresponding  note  to 
Encyclopaedia  adhered  to.  Kelly  v. 
Thuey,  113  -Mo.  422,  15  S.  W.  300." 
780-36  Johnson  v.  Cooke,  So  Conn- 
CTH,  M  A.  97  (receipts);  Landt  r.  Me- 
Cullough,  206  111.  214,  69  N.  E.  107; 
Williams  T.  Co.  r.  Cleaver,  38  Pa. 
Super.  376;  Consumers'  1.  Co.  r.  .Ten- 
ninys,  100  Va.  719,  42  S.  E.  879;  Philip 


156 


ALTERATIOX  OF  INSTRUMENTS 


Vol.  1 


Carev  Mfg.  Co.  v.  Watson,  58  W.  Va. 
]S9,   52   S.   E.   515. 

781-37  Benton  v.  Clemmons,  157 
Ala.  658,  47  S.  582. 

782-38  Material  and  fraudulent  al- 
teration prevents  party  resj)onsible  for 
it  from  establishing  contract  evidenced 
by  altered  paper  by  any  other  evi- 
dence. Philip  Carey  Mfg.  Co.  i*.  Wat- 
son, 58  ^y.  Va.  189,  52  S.  E.  515; 
Newell  V.  May  berry,  3  Leigh  (Va.) 
250. 

782-39  Doc  v.  McCullough,  155  Ala. 
24fi,  40  S.  472;  New  York  L.  Ins.  Co. 
V.  Martindale,  75  Kan.  142,  88  P.  559; 
Adams  v.  Faircloth  (Tex.  Civ.),  97  S. 
W.  507;  Barton,  etc.  Bk.  v.  Stephen- 
son (Vt.),  89  A.  639. 
783-40  Houston  v.  Davis,  162  Ala. 
122,  49  S.  869, 

783-42  Koons  v.  Co.,  203  Mo.  227, 
101   S.   W.  49. 

784-44  Pitt  v.  Little,  58  Wash.  355, 
108   P.  941. 

784-45  Fisherdick  v.  Hutton,  44  Xeb. 
122,  62  N.  W.  488;  Baldwin  v.  Bk. 
(Tex.  Civ.),  124  S.  W.  443. 
785-48  Sanitary  Dist.  v.  Allen,  178 
111.  330,  53  N.  E.  inn. 
Alteration  to  conform  to  agreement. 
One  ]>arty  to  a  contract  may  not,  with- 
out consent  of  the  other,  alter  ]>aper 
evidencing  contract  after  execution  to 
make  it  conform  to  agreement.  Mer- 
ritt  V.  Dewey,  218  111.  509,  75  X.  E. 
1066,  2  L.  R.  A.  (N.  S.)  217,  foil  Kelly 
V.  Trumble,  74  111.  428,  and  correcting 
a  misapi)renhension  as  to  the  scope  of 
Ryan  v.  Bk.,  148  111.  349,  35  X.  E.  1120. 
In  accord.  Evans  r.  Foreman,  60  Mo. 
449;  Fay  v.  Smith,  1  Allen  (^fass.) 
477,  79  Am.  Dec.  752.  Contra.  Osl)orn 
r.  Hall,  .160  Ind.  153,  66  N.  E.  457, 
citing  cases. 

7S5-50     Hipp  V.  Ins.  Co.,  128  Ha.  491, 
57  S.  E.  892,  12  L.  R.  A.   (X.  S.)   319; 
Barnes-Smith  M«r.  Co.  r.  Tate,  156  Mo. 
App.  236,  137  S.  W.  619. 
787-54     King    v.    Edward    Thompson 
Co.    (Ind.),   104   N.   E.   106. 
787-56     Xorwich     Bk.     v.    Hvde,     13 
Conn.    279;    Brvant    r.   Oil    Co.,    13    Oa. 
App.  448,  79  S.  E.  236;  Merritt  r.  Boy- 
den.  191  Til.   136,  60  X.  E.  907,  S5  Am. 
St.  216;  HoUen  r.  Davis,  59  la.  444,  18 
X.  W.  413,  44   Am.  Rep.  688;  Garrard 
r.  Haddan.  67  Pa.  82. 
788-59     Substitution    of   person    who 
nifiV   execute  lease  material.       Bryan   f. 
Carter.  169  Ala.  515.  51    S.  909. 
788-60    Fry  v.  Jenkins,  173  111.  App. 


486;  Schubert  v.  Schubert,  16S  Til.  App. 
419;  Barton,  etc.  Bk.  v.  Stephens. .u 
(Vt.),  89  A.  639  (striking  out  date  and 
inserting  another). 

789-63  liishop  v.  Bishop  (1905),  2 
Ch.  (Eug.)  455;  San  Antonio  Brew. 
Assn.  V.  Oil  Co.  (Tex.  Civ.),  129  S.  W. 
373. 

790-64  Shiffer  r.  Mosier,  225  Pa. 
552,  74  A.  426. 

790-67  In  re  Potter,  16  Pa.  Super. 
576;  Burnette  f.  Young,  107  Va.  184, 
57  S.  E.  641. 

791-69  Outcault  Adv.  Co.  r.  Hdw. 
Co.  (Ark.),  161  S.  W.  142;  Germania  F. 
Ins.  Co.  V.  Lange,  193  Mass.  67,  78  X. 
E.  746. 

794-78  Adding  name  of  indorser 
immaterial  under  Xeg.  Inst.  L.  §126, 
127.  Ensign^  V.  Fogg,  177  Mich.  317, 
143   X.  W.  82. 

795-8()  First  Nat.  Bk.  v.  Weiden- 
beck,  97  Fed.  896,  38  C.  C.  A.  131. 
Rule  not  varied  because  parties  erased 
name  of  guarantor  who  became  such 
without  maker's  knowledge.  First  Xat. 
Bk.  r.  Weidcnbeck,  supra. 
798-89  •  Marshall  v.  Wilhite,  4  O.  C. 
C.  203;  Sunday-  v.  Dietrich,  16  Pa. 
Super,  640;  Holbart  v.  Lauritson  (S. 
D.).  148  N.  W.  19. 

8<M)-95  Addition  of  "surety"  to 
name  of  one  of  the  makers  of  note 
only  affected  their  rights  as  between 
themselves.  Galloway  v.  Bartholomew, 
44  Or.  75,  74  P.  467. 

801-3  Merchants'  &  Farmers'  Bk. 
/-.  Dent,  11*2  Miss.  455,  59  So.  805. 
802-7  Howard  P.  Co.  v.  Glover,  7  Ga. 
App.  548,  67  S.  E.  277;  Wash.  Finance 
Corp.  V.  Glass,  74  Wash.  653,  134  P. 
480,  46  L.  R.  A.  (X.  S.)  1043.  Co"trn 
as  to  indorsement  of  partial  payment. 
Hakes  v.  Russ,  175  Fed.  751,  99  C.  C. 
A.  327. 

804-9  Waugh  r.  Cook  (Ark.),  167  S. 
W.  103;  Shaw  v.  Probasco,  139  Ga.  481, 
77   S.   E.   577. 

S(H-10  Xew  York  L.  Ins.  Co.  r.  Mar- 
tindale. 75  T\an.  142,  88  P.  559. 
Filling  blank  as  to  rate,  and  term  of 
interest  without  authority  of  defend- 
ant is  material.  Avres  v.  Walker,  54 
Colo.  571,  131  P.  3S4. 
804-12  Exchange  Xat.  Bk.  r.  Little 
(Ark.),  164  S.  W.  731;  Merritt  V. 
Dewev,  218  111.  590.  75  X.  E.  1066,  2 
L.  R.A.  (X.  S.)  217  (785-48);  Lew  r. 
Arons.  81  Misc.  T65.  142  N.  Y.  S.  312. 
805-14  McCormack,  etc.  Co.  r.  Blair, 
146  Mo.  App.  374,  124  S.  W.  49. 
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806-21  Pensacola  S.  Bank  v.  Melton, 
210   Fed.  57. 

806-22  Bowers  r.  Rineard,  209  Pa. 
54.3,  5S  A.  912. 

807-24  Sec  Port  Huron  E.  &  T.  Co. 
r.  Sherman,  14  S.  D.  461,  85  N.  W. 
lOflS  (place  of  payment  under  statute). 
8<)7-25  Morris  v.  Bk.,  37  Tex.  Civ. 
97.  S3   S.  W.   36. 

80S-30  First  Nat.  Bank  v.  Liewor, 
1S7  Fed.  16,  109  C.  C.  A.  70;  Cavitt 
r.  Robertson  (Okla.),  142  P.  299. 
808-32  Landt  r.  McCullough,  206  Til. 
214,  222,  09  X.  1?.  107;  Pvle  r.  Ourlatt, 
92  111.  209;  Catlin  C.  Co.^f.  Llovd,  ISO 
111.  39S,  54  N.  E.  214,  72  Am.  St.  21(); 
Eg<,nnann  r.  Nutter,  155  111.  App.  390; 
Shea  r.  Cutler,  147  la.  366,  126  N.  W. 
360;  McCormack,  etc.  Co.  r.  Blair,  146 
Mo.  App.  374,  124  S.  W.  49;  Kalteyer 
r.  Mit(hell,  102  Tex.  390,  117  S.  W. 
792;  Pope  v.  Taliaferro  (Tex.  Civ.),  115 
S.  W.  309;  Stockand  i:  Hall,  54  Wash. 
106,    102   P.    1037. 

810-33  Blank  for  grantee's  name  in 
deed  presumed  filled  by  person  author- 
ized. Ormsbv  v.  Johnson,  24  S.  D.  494, 
124  N.  W.  436. 

Sl()-36  Rankin  v.  Tygard,  198  Fed. 
793;  McConnell  r.  Slappey,  134  Ga.  95, 
67  S.  E.  440  (if  deed  registered;  regis- 
tration presumed  from  admission  in 
evidence);  Pike  County  v.  Sowards, 
147  Ky.  37,  143  S.  W.  745;  James  v. 
Holdam,  142  Ky.  450,  134  S.  W.  435; 
Gunkel  v.  Seiberth,  27  Ky.  L.  R.  455, 
85  S.  W.  733;  Ensign  v.  Fogc,  177 
Mich.  317,  143  N.  W.  82;  Arnold  v. 
Brcchtel,  174  Mich.  147,  140  N.  W. 
610;  Newland  v.  Soc.,  137  Mich.  335, 
100  N.  W.  612;  City  of  Carter vi  lie  v. 
Luscombe,  165  Mo.  App.  518,  148  S.  W. 
966;  German-Am.  Bk.  v.  Manning,  133 
Mo.  App.  294,  113  S.  W.  251  (if  alter- 
ation not  of  suspicious  character) ; 
Kalbach  r.  Mathis,  104  Mo.  App.  300, 
78  S.  W.  684;  Kilpatrick  v.  Wiley,  197 
Mo.  123,  95  S.  W.  213;  Jefferson  Bk.  v. 
Frankenstein,  110  N.  Y.  S.  1104;  Wicker 
r.  Jones  (N.  C),  74  S.  E.  801;  In  re 
Teed's  Est.,  225  Pa.  633,  74  A.  646  (al- 
terations made  by  testator  in  will  pre- 
sumed made  after  execution) ;  Ernster 
r.  Christiansen,  24  S.  D.  103,  123  N.  W. 
711;  Northwestern  M,  T.  Co.  r.  Levt- 
zow,  23  S.  D.  562,  122  N.  W.  600  (espe- 
cially where  instrument  is  act  of  public 
officer);  Fletcher  r.  Bk.  (Tex.  Civ.), 
126  S.  W.  936;  M^Kenzie  r.  Barrett, 
43  Tex.  Civ.  451,  98  S.  W.  229;  Rod- 
riguez V.  Haynes,  76  Tex.  225,  13  S.  W. 


296;   Kansas  Mut.  L.  Ins.  Co.   v.  Coal- 
son,  22  Tex.  Civ.  64,  54  S.  W.  388. 
Presumption  applies  to  public  records. 
Cox  r.  ^rignery,  126  Mo.  App.  669,  105 
S.   W.   675. 

Slight  evidence  will  overcome  presump- 
ticu  altoiution  made  before  or  at  time 
instrument  delivered.  Rogers  V.  Page, 
140  Fed.  596,  72  C.  C.  A.  164. 
Presumption. — If  alteration  made  by 
same  hand  and  with  same  ink,  it  is 
presumed  it  was  contemporaneous  with 
execution  of  paper.  Paul  v.  Leeper,  98 
Mo.  App.  515,  72  S.  W.  715. 
812-38  Hatfield  S.  School  Dist.  v. 
Knight  (Ark.),  164  S.  W.  1137;  Klein 
v.  Bk.,  69  Ark.  140,  61  S.  W.  572,  86 
Am.  St.  183;  Gist  r.  Cans,  30  Ark.  285; 
Catlin  V.  Lloyd,  180  111.  398,  54  N.  E. 
214,  72  Am.  St.  216;  Gage  v.  Chicago, 
225  111.  218,  80  N.  E.  127;  Grand  Lodge 
V.  Young,  123  111.  App.  628;  Stayner  v. 
Joyce,  120  Ind.  99,  22  N.  E.  89;  Willett 
V.  Shei)ard,  34  Mich.  106;  Wilson  v. 
Hayes,  40  Minn.  531,  42  N.  W,  467,  12 
Am.  St.  754,  4  L.  R.  A.  196;  Stockand 
V.  Hall,  54  Wash.  106,  102  P.  1037  (pub- 
lic   records). 

813-39  Kahai  v.  Kamai,  8  Haw.  694; 
Whcadon  r.  Turregano,  112  La.  931,  36 
S.  808;  Messi  v.  Frechede,  113  La.  679, 
37  S.  600;  Withers  v.  Hart,  96  Miss. 
453,  51  S.  714;  Cornog  V.  Wilson,  231 
Pa.  281,  80  A.  174;  Franklin  T.  Co.f. 
R.  Co.,  222  Pa.  96,  70  A.  949  (if  it  is 
shown  when  alterations  made) ;  Mat- 
son  V.  Jarvis  (Tex,  Civ.),  133  S.  W. 
941;  Pope  V.  Taliaferro,  51  Tex.  Civ. 
217,  115  S.  W.  309;  Carey  Mfg.  Co.  v. 
Watson,  58  W.  Va.  189,  52  S.  E.  515. 
Rule  applicable  if  alteration  not  essen- 
tial to  accomplish  holder's  jiurposo.  In 
re  Barrow's  Est.,  64  Misc.  224,  118  N. 
Y.  S.   1082. 

814-44  Baylis  v.  Kerrick,  64  Wash. 
410,   116   P.    1082. 

815-45  Jackson  v.  Day,  80  Miss.  800, 
31   S.  536. 

815-47  German-Am.  Bk.  v.  Manning, 
133  Mo.  App.  294,  113  S.  W.  251;  Bur- 
ton V.  Ins.  Co.,  88  Mo.  App.  392,  96 
Mo.  App.  204,  70  S.  W.  172;  Cox  v. 
Mignery,  126  Mo.  App.  669,  105  S.  W. 
675;  Brinn  r.  Cohen,  107  N.  Y.  S.  37; 
Sunday  r.  Dietrich,  16  Pa.  Super.  640. 
Cutting  off  part  of  paper  a  suspicious 
circumstance.  Burton  r.  Ins.  Co.,  88 
Mo.  App.  392,  96  Mo.  App.  204,  70  S. 
W.    172. 

Interlineation  suspicious  if  it  appears 
to  be  contrary  to  probable  meaning  of 
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instrument  as  it  was  originally,  or  if 
it  be  in  a  different  writing  from  body 
of  paper,  or  destroys  its  validity.  Cox  v. 
Mignery,  126  Mo.  App.  669,  105  S.  W. 
675. 

818-50     Eosenbloom     v.     Finch,     37 
Misc.  818,  76  N.  Y.  S.  902. 
819-58     Spr-ng  v.  Juni,  109  Minn.  85, 
122   N.   W.  1015. 

821-62  Stringfellow  v.  Petty,  14  N. 
M.   14,   89   P.  258. 

Where  no  issue  as  to  ratification.  Bakke 
V.  Melby,  119  Minn.  504,  138  N.  W. 
950. 

Shown    by    circumstances. — Matson    v. 
Jarvis  (Tex.  Civ.),  133  S.  W.  941. 
821-63     Landt  v.  McCullough,  218  HI. 
607,  75  N.  E.  1069. 

Changes  made  must  be  satisfactorily 
accounted  for.  In  re  Potter,  16  Pa. 
Super.  576. 

Alteration  in  deed  executed  to  cure 
defects  in  prior  deed  may  be  explained 
bv  a  comparison  of  them,  both  being 
admissible.  Wilder  v.  Co.,  216  111.  493, 
75   N.  E.   194. 

822-64  Brunton  v.  Ditto,  51  Colo. 
178,  117  P.  156. 

822-65  Heard  v.  Tappan,  116  Ga. 
930,  43  S.  E.  375;  Howard  P.  Co.  v. 
Glover,  7  Ga.  App.  548,  67  S.  E.  277; 
Hill  V.  L.  R.  Co.,  7  Ga.  App.  64,  66  S.  E. 
280;  Pahukula  v.  Parke,  6  Haw.  210; 
Holyfield  v.  Harrington,  84  Kan.  760, 
115  P.  546;  Leppert  r.  Flaggs,  101  Md. 
71,  60  A.  450;  Williams  T.  Co.  v. 
Cleaver,  38  Pa.  Super.  376;  Carey  Mfg. 
Co.  V.  Watson,  58  W.  Va.  189,  52  S.  E. 
515. 

Contra. — Farmers'  Nat.  Bk.  v.  McCall, 
25  Okla.  600,  106  P.  866. 
822-66  Heard  v.  Tappan,  116  Ga. 
930,  43  S.  E.  375;  Howard  P.  Co.  v. 
Glover,  7  -Ga.  App.  548,  67  S.  E.  277; 
Pahukula  v.  Parke,  6  Haw.  210;  Haves 
r.  Wagner,  220  111.  256,  77  N.  E.  211; 
Eeichert  r.  Co.,  147  HI.  App.  140;  Olive 
Street  Bank  v.  Phillips  (Mo.),  162  S. 
W.  721  (or  for  the  court  sitting  as 
a  .iury) ;  Cavitt  v.  Robertson  (Okla.), 
142  P.  299;  Winters  v.  Mowrer,  1  Pa. 
Super.  47. 

823-69  Hill  v.  Co.,  7  Ga.  App.  64, 
66  S.  E.  280;  Winters  v.  Mowrer,  1  Pa. 
Super.  47;  Consumers'  I.  Co.  v.  Jen- 
nings, 100  Va.  719,  42  S.  E.  879. 
824-70  Winters  v.  Mowrer,  1  Pa. 
Super.  47.  See  as  to  question  of  intent 
under  statute,  Port  Huron  E.  &  T.  Co. 
V.  Sherman,  14  S.  D.  461,  85  N.  W. 
1008. 


824-71     Brunton    v.    Ditto,    51    Colo. 

178,   117   P.    156. 

824-72     Hoh^eld    v.    Harrington,    84 

Kan.   760,  115   P.  546. 

824-73     Stringfellow  v.  Petty,  14  N. 

M.   14,   89  P.   258. 

Delivery  of  paper  with   knowledge   of 

alteration      a,      ratification.      Baker     v. 

Baker,  239  111.  82,  87  N.  E.  868. 


AMBIGUITY. 

Understanding  of  parties,  S26-1;  Decep- 
tion of  partjj  to  contract,  832-13;  Evi- 
dence to  shoiv  what  covered  hy  policy, 
846-43;  Extrinsic  evidence  coiwerning 
wills,  852-60;  Intention  as  to  unborn 
child,  852-60;  Bequired  proof,  856-69. 
826-1  Burlee  D.  D.  Co.  v.  Besse,  130 
Fed.  444,  64  C.  C.  A.  646;  Union  S.  Co. 
r.  Jones,  128  Fed.  672,  63  C.  C.  A.  224; 
United  E.  &  C.  Co.  r.  Broadnax,  136 
Fed.  351,  69  C.  C.  A.  177;  Kentucky, 
etc.  Co.  V.  Ins.  Co.,  146  Fed.  695,  77 
C.  C.  A.  121;  Omaha  C.  &  P.  Co.  v. 
Omaha,  172  Fed.  494;  Noyes  r.  Marlott, 
156  Fed.  753,  84  C.  C.  A.  409;  Pendry 
r.  Godwin  (Ala.),  66  8.  43;  Louisville 
R.  Co.  r.  Higginbotham,  153  Ala.  334, 
44  S.  872;  Rhodes  r.  Purvis,  74  Ark. 
227,  85  S.  W.  235;  Dugan  r.  Kellv,  75 
Ark.  55,  86  S.  W.  831;  Law  v.  Assur. 
Co.,  16.5  Cal.  394,  132  P.  590;  United 
Iron  Wks.  r.  Harbor  Co.  (Cal.),  141  P. 
917;  Hawlev  v.  Kafitz,  148  Cal.  393,  83 
P.  248,  3  L.  R.  A.  (N.  S.)  741;  Cutten 
V.  Pearsall,  146  Cal.  690,  81  P.  25;  Levis 
v.  Co.,  1  Cal.  App.  241,  81  P.  1086; 
Gardiner  r.  McDonogh,  147  Cal.  313, 
81  P.  964;  Peterson  v.  Chais,  5  Cal.  App. 
525,  90  P.  948;  First  Nat.  Bk.  r.  Lon- 
donderry Min.  Co.,  50  Colo.  85,  114  P. 
313  (a  bond);  Bryan  v.  Bigelow,  77 
Conn.  604,  60  A.  266;  Whipple  r.  Ged- 
dis,  25  App.  Oas.  (D.  C.)  333;  Ross  r. 
Savage  (Pla.),  63  S-.  148;  Eberhardt  v. 
Ins.  -Co.  (Ga.),  80  S.  E.  856;  Columbus 
R.  Co.  V.  City  Mills  Co.,  135  Ga.  626, 
70  8.  E.  242;  BvAl  v.  Co.,  127  Ga.  30, 
56  S.  E.  86;  Townsend  r.  Co.,  127  Ga. 
342,  56  S.  E.  436:  Blalock  v.  Ins.  Co., 
13  Ga.  App.  486,  79  S.  E.  374;  Rich- 
ards v.  Ontai,  19  Haw.  451;  Vail  r.  Ins. 
Co.,  192  111.  567,  61  N.  E.  651;  Davis 
V.  Ins.  Co.,  208  HI.  375,  70  N.  E.  359; 
Strauss  v.  Co.,  169  111.  App.  337;  Cam- 
eron y.  Sexton,  110  111.  App.  381;  San- 
itary Dist.  V.  McMahon,  110  111.  App. 
510;  Phillipy  v.  Homesteaders,  140  la. 
562,  118   N.  W.  880;   Citizens'  Bk.  V. 
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Chambers,  129  la.  414,  105  N.  W.  692; 
Green  Kiver  Cliem.  C"o.  v.  Town,  142 
Kv.  G09,  134  S.  W.  1164;  MeCreary  v. 
Skidniore,  30  Kv.  L.  R.  463,  99  S.  W. 
219;  Smith  c.  Sn'iith,  24  Kv.  L.  R,  1964, 
72  S.  W.  766;  Gooding  v.  Ins.  Co.,  110 
Me.  69,  85  A.  391;  Louis  Eckels  & 
Sons  Ice  Mfg.  Co.  v.  Cornell  Econ.  Co., 
119  Md.  107,  86  A.  38;  Neale  v.  Co., 
186  Mass.  303,  71  N.  E.  566;  Landford 
r.  Manchester,  196  Mass.  211,  81  N.  E. 
884;  Scott  r.  Rortlilosberger  (Mich.), 
146  N.  W.  307;  Stockbridge  Elev.  Co. 
V.  Booth,  165  Mich.  212,  130  N,  W. 
619;  Helper  v.  Co.,  138  Mich.  593,  101 
N.  W.  804;  Bowins  r.  English,  138 
Mich.  178,  101  N.  W.  204;  S.  v.  Fel- 
lows, 98  Minn.  179,  107  N.  W.  542,  108 
N.  W.  825;  Banks  r.  C.  B.  &  Q.  R.  Co., 
153  Mo.  App.  469,  134  S.  W.  1071; 
Rieger  r.  Co.,  106  Mo.  App.  513,  80  S. 
W.  969;  Butte  W.  Co.  v.  Butte  (Mont.), 
138  P.  195;  Wheeler  r.  Moore,  78  Neb, 
484,  111  N.  W.  120;  Hill  v.  Hill,  74  N. 
H.  288,  67  A.  406,  12  L.  R.  A.  (N.  S.) 
848;  Finucane  Co.  v.  Board,  190  N.  Y. 
76,  82  N.  E.  737;  Hamilton  Trust  Co.  v. 
Shevlin,  156  App.  Div.  307,  141  N.  Y. 
S.  232;  Williams  v.  Gridlev,  110  App, 
Div.  525,  96  N.  Y.  S.  978;  Pate  v. 
Lumb.  Co.  (N.  C),  81  S,  E.  132;  Stew- 
art r.  R.  Co.,  141  N.  C.  253,  53  S.  E. 
877;  Sternbergh  r.  Brock,  225  Pa.  279; 
74  A.  166;  Kentucky  Wg-  Co,  v.  Co., 
77  S,  C.  92,  57  S.  E.  676;  Conn  v.  Rosa- 
mond (Tex.),  161  S.  W.  73;  Henry  i: 
Phillips  (Tex.),  151  S.  W.  533;  Berg- 
man Prod.  Co.  v.  Brown  (Tex.  Civ.), 
156  S.  W.  1102;  Robertson  v.  Warren, 
45  Tex.  Civ,  584,  100  S.  W,  805;  San 
Antonio,  etc.  R.  Co.  i".  Timon,  45  Tex. 
Civ.  47,  99  S.  W.  418;  Moore  v.  Stude- 
baker  Bros.  (Tex.  Civ.),  136  S.  W.  570; 
Smith  V.  R.  Co.  (Tex.  Civ.),  105  S.  W, 
528;  Grout  V.  Moulton,  79  Vt.  122,  64 
A.  453;  Stephen  Putney  Shoe  Co.  v.  R. 
Co.  (Va.),  81  S.  E.  93;'  Wash.  T.  Co.  f. 
Keves  (Wash.)  139  P.  638;  Greene  f. 
Malting  Co.,  153  Wis,  216,  140  N.  W. 
1130;  Curtis  L.  &  L.  Co.  v.  Co.,  137 
Wis.  341,  118  N.  W.  853;  Balch  v. 
Arnold,  0  Wyo.  17.  59  P.  434. 
Rule  extends  to  legal  effect  of  writing. 
Union  S.  Co.  );.  Jones,  128  Fed.  672,  63 
C.  C.  A.  224;  Peterson  v.  Chaix,  5  Cal, 
App.  525.  90  P.  948. 
Understanding  of  parties  to  unambig- 
uous contract  cannot  be  shown  under 
statute  providing  that  when  terms  of 
agreement  have  been  intended  in  a  dif- 
ferent sense  by  parties  to  it,  that  sense 


is  to  prevail  against  either  party  in 
which  he  liad  reason  to  suppose  tlio 
otlier  understood  it;  neither  can  such 
understanding  be  shown  because  one 
of  the  parties  resided  in  another  state 
and  contract  was  made  in  yet  another, 
in  which  it  would  have  been  construed 
otherwise  than  in  state  of  its  perform- 
ance, Inman  M.  Co,  v.  Co.,  133  la.  71, 
110  N.  W.  287.  See  Capital  City  C.  Co. 
f.  Moody,  135  la.  444,  110  N.  W.  903. 
827  Distinction  between  patent  and 
latent  ambiguity  is  no  longer  tlie  test 
of  admissibility.  Whidden  &  Co.  V. 
Jordan,  215  Mass.  189,  102  N.  E.  436. 
827-3  In  re  Hill,  186  F.  569;  Coal- 
inga  Oil  Co.  V.  Oil  Co.,  16  Cal.  Ajjp, 
361,  116  P,  1107;  Mendel  v.  Leader, 
136  Ga,  442,  71  S,  E.  753;  City  v.  Rail- 
way Co.,  144  Ky.  646,  139  S.  W,  854; 
Mills  P.  Co.  V.  Co.,  155  App.  Div,  869, 
140  N.  Y,  S.  655;  Maris  v.  Adam  (Tex. 
Civ.),  166  S,  W,  475;  Irrigation  Co.  v. 
Stubbs  (Tex.  Civ.),  137  S.  W.  154; 
State  v.  Racine,  etc.  Co.  (Tex.  Civ.), 
134   S.   W.   400. 

Where  amounts  in  margin  and  body  of 
a  note  disagree,  jiarol  evidence  inad- 
missible. Bell  V.  Birmingham,  9  Ala. 
Ai*!).  212,  62  S.  971, 
828-5  Teague  v.  Sowder,  121  Tenn. 
132,  114  S.  W.  484, 

829-7  See  Gillis  r.  Long,  S  O,  N.  P. 
(N.   S.)    1, 

83()-9  Standard  Scale  &  Supply  Co. 
r.  Reiter,  199  Fed.  91;  Crosley  r.  Rey- 
nolds, 196  Fed.  640:  Birmingham  R.  Co. 
r.  Morris,  163  Ala.  190,  50  S.  198; 
Scott  V.  Dunkle,  otc.  Co.,  106  Ark. 
83,  152  S.  W.  1025;  Wood  v.  Kelsey, 
90  Ark.  272,  119  S.  W.'  258;  Bing  v. 
Bk.,  5  Ga.  App.  578,  63  S.  E.  652;  Kel- 
sey V.  Clausen,  257  111.  402,  100  N.  E. 
984;  Alexander  v.  Lumb.  Co.  (Tnd.), 
105  N.  E.  45;  Ginther  v.  Townsend, 
114  Md.  122,  78  A.  908;  Caw- 
ley  f.  Jean  (Mass.),  105  N.  E.  1007; 
Goldenberg  r.  Taglino  (Mass.),  105  N. 
E.  883;  Whidden  &  Co.  r.  Jordan,  215 
Mass.  189,  102  N.  E.  436;  Bedford  v. 
Kelley,  172  Mich.  492,  139  N,  W,  250; 
I'ittsburgh  S,  Co.  v.  Cottengin  (Mo. 
Ap)..),  165  S.  W.  391;  Simrall  v.  Am. 
M.  S.  Co.,  172  Mo.  App.  384,  158  S.  W, 
437;  Pulitzer  P.  Co.  r.  Mc  Nichols,  170 
Mo.  App.  709,  153  S.  W.  562;  Gate  City 
Nat.  Bk.  V.  Chick,  170  Mo.  App.  343, 
156  S.  W.  743;  Stover  v.  Springfield, 
167  Mo.  App.  328,  152  S.  W.  122;  Thet- 
ford  v.  Co.,  140  Mo.  App.  254,  124  S. 
W.  39;  New  Jersey  P.  Co.  f.  Gluck,  79 


160 


AMBIGUITY 


Vol  1 


N.  J.  L.  115,  74  A.  443;  U.  S.  Co.  v. 
Meenan,  211  N.  Y.  39,  105  N.  E.  106; 
Codman  v.  Adamson,  130  App.  Div.  317, 
114  N.  Y.  S.  408;  Coles  v.  Saitta,  119 
K  Y.  S.  253;  Hardy  v.  Ward,  150  N. 
C.  385,  64  S.  E.  171;  Cox  v.  Wilson,  25 
Pa.  Super.  635;  Rawls  v.  Pool  (Tex, 
Civ.),  135  S.  W.  247;  Couturie  v. 
Eoenseh  (Tex.  Civ.),  134  S.  W.  413,  a 
note;  Halverson  r.  Walker,  38  Utah 
264,    112    P.    804. 

Only  where  contract  is  ambiguous. 
White  r.  Shippee,  216  Mass.  23,  102 
N.  E.  948;  Rochester  Tumbler  AVks.  v. 
Mitchell  Woodbury  Co.,  215  Mjass.  194, 
102    N.    E.    438. 

Prior  negotiations  regarded  to  ascer- 
tain whether  parties  intended  clause 
in  contract  to  provide  for  stipulated 
damage  or  penalty.  U.  S.  T.  Co.,  205 
U.  S.  105.  And  tQ  show  balance  of 
purchase  money  was  to  be  paid  out  of 
profits  of  enterprise  referred  to  in  con- 
tract. Morrison  v.  Dickey,  122  Ga.  417, 
50  S.  E.   178. 

Nature  of  instrument  may  be  testified 
to  though  it  is  in  evidence  action  not 
being  based  on  it.  P.  v.  Messer,  148 
Mich.  168,  111  N.  W.  854. 
Sai-lO  Shannon  C.  Co.  v.  Potter,  13 
Ariz.  245,  108  P.  486.  See  Bowers  v. 
Andrews,  52  Miss.  596;  Martin  v. 
Kitchen,  195  Mo.  477,  93  S.  W.  780; 
Mudd  V.  Dillon,  166  Mo.  110,  65  S.  W. 
973;  Gorham  r.  Settegast,  44  Tex.  Civ. 
254,  98  S.  W.  665. 

832-11  Hamilton  C.  Co.  v.  Co.,  160 
Fed.  75,  87  C.  C.  A.  231;  Thomas  v. 
Burke,  91  Ark.  595,  121  S.  W.  1060; 
Kessler  v.  Clayes,  147  Mo.  App.  88,  125 
S.  W.  799;  Myers  v.  Persson,  94  Neb. 
467,  143  N.  W.  447;  Ivey  v.  C.  M.,  143 
N.  C.  189,  55  S.  E.  613. 
832-13  Deserres  v.  Brault,  37  Can. 
Sup.  613;  Harten  v.  Loflfler,  212  U.  S. 
397;  Wood  r.  Kelsey,  90  Ark.  272,  119 
S.  W.  258;  First  Nat.  Bk.  r.  Ware- 
house Co.  (Ga.),  82  S.  E.  481;  Cable 
Co.  V.  McFeeley,  7  Ga.  App.  435,  66 
S.  E.  1103;  Bing  v.  Bk-.,  5  Ga.  App 
578,  63  S.  E.  652;  Barco  r.  Tavlor,  5 
Ga.  App.  372,  63  S.  E.  224;  Salt  etc. 
Co.  V.  Coal  Co.,  170  HI.  App.  268; 
Alexander  v.  Lumb.  Co.  (Ind.),  105  N. 
E.  45;  Stahl  r.  Co.,  45  Ind.  App.  211, 
90  N.  E.  632;  Prescott  T.  Hixon,  22  Ind. 
App.  139,  53  N.  E.  391;  Swartz  v. 
Cohen,  11  Ind.  App.  20,  38  N.  E.  536; 
Putnam-H.  Co.  r.  Hewins,  204  Mass. 
426,  90  N.  E.  983  (previous  transac- 
tions); Derby  D.  Co.  v.  Co.,  204  Mass. 


461,  90  N.  E.  543;  Helper  v.  Co.,  138 
Mich.  593,  101  N.  W.  804;  Pittsburgh 
S.  Co.  V.  Cottengin  (Mo.  App.),  165 
S.  W.  391;  Kessler  v.  Clayes,  147  Mo. 
App.  88,  125  S.  W.  799;  Yost  v.  Silvers, 
138  Mo.  App.  524,  119  S.  W.  971;  Uni- 
ted Surety  Co.  v.  Meenan,  211  N.  Y. 
39,  105  N.  E.  106;  Ivey  v.  C.  M.,  143 
N.  C.  189,  55  S.  E.  613;  Roylance  Co. 
V.  Descalze,  243  Pa.  ISO,  90  A.  55; 
Wesley  v.  Co.,  30  R.  I.  403,  75  A.  626; 
Generes  v.  Co.  (Tex.  Civ.),  163  S.  W. 
386;  Caine  v.  Hagenbarth,  37  Utah  69, 
106  P.  945;  Manvell  v.  Weaver,  53 
Wash.  408,  102  P.  36. 
Deception  of  party  to  contract. — In 
Sellers  r.  E.  Co.,  77  S.  C.  361,  57  S.  E. 
1102,  the  court,  though  ruling  railroad 
ticket  in  question  was  unambiguous, 
said  that  when  the  judge,  "in  constru- 
ing an  instrument  concludes  that  upon 
its  face  it  is  reasonably  calculated  to 
mislead  a  man  of  ordinary  intelligence, 
then  it  becomes  his  duty  to  allow  the 
introduction  of  parol  testimony  for  the 
purpose  of  enabling  the  jury  to  deter- 
mine whether  the  individual  in  the  par- 
ticular instance  wa»  misled." 
Duration  of  policy. — Traders  Ins.  Co. 
V.  Grand  Armv,  86  Miss.  135,  38  S. 
779. 

Property  covered  by  policy. — Prudential 
F.  Ins.  Co.  V.  Alley,  104  Va.  356,  51 
S.   E.   812. 

Applicable  to  official  bonds. — Baker 
County  V.  Huntington,  46  Or.  275,  79 
P.    18*7. 

Silence  of  contract  may  be  aided. 
Blake  v.  Miller,  135  la.  1,  112  N.  W. 
158;  Savage  v.  Salem  Mills,  48  Or.  1, 
85  P.  69.  But  this  is  doubtful.  Union 
S.  Co.  V.  Jones,  128  Fed.  672,  63  C.  C. 
A.  224;  Gardiner  v.  McDonogh,  147 
Cal.  313,  81  P.  964;  Thompson  r.  Libby, 
34  Minn.  374,  26  N.  W.  1;  Naumberg 
r.  Young,  44  N.  J.  L.  331,  43  Am.  Rep. 
380;  Hei  v.  Heller,  53  Wis.  415,  10  N. 
W.  620;  Wiener  r.  Whipple,  53  Wis. 
298,  10  N.  W.  433,  40  Am.  Rep.  775. 
Surrounding  circumstances  do  not  in- 
clude juior  rcin-osentations,  proi)Osal3 
and  negotiations  of  a  promissory  char- 
acter leading  up  to,  and  superseded  by, 
written  agreement.  Union  S.  Co.  i". 
Jones,  128  Fed.  672,  63  C.  C.  A.  224. 
833-14  Fidelity  &  C.  Co.  r.  Co.,  94 
Ark.  90,  125  S.  W.  653;  Gardiner  v. 
McDonogh,  147  Cal.  313,  81  P.  964; 
East  r.  McClung,  49  Colo.  502,  113  P. 
517;  Hartwcll  Groc.  Co.  v.  Co.,  8  Ga. 
App.    727,    70    S.    E.    48;    Stockwell   v. 
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Whitohon.l.  47  Tn.l.  App.  423.  94  N.  E. 
73();  Uritt^..  -  s  .  t(,  !.;-,  Mi.h.  22'J, 
130    N.  »Mij;ii;;ii»<;    a 

broker   t  I    1'.  i    Mf;;. 

Co.  r.  In*.  I  o.,  Mir  Mo.  App.  .'«>fi,  152 
8.  W.  40S  (iimurnnro);  Viornow  r. 
rarthage,  139  Mo.  App.  270,  123  S.  W. 
fi7. 

8«>  (On.).    7S   S.    E. 

4'J".'.  Ill   (Jns  Kii;rino  & 

Mf^'.  <  ,,..  llj  lla.  Tu,  7S  s.  E.  423. 
Hns.lS  Smith  r.  Johnson.  30  S.  D. 
X.  W.  IS;  Fir»t  St.ito  Hnnk 
(Fox.  Civ.)  Ifii;  S.  W.  3S2. 
'ii>  uitcrmlne  who  1b  maker  of  noto. 
Holt  r.  Swf.«t/cr.  23  In.l.  Aj'p.  237,  '»") 
N.   i:.  lA. 

8.in-lR     Cnllonflor    Co.    r.    Flint.    1S7 

•     '      ■  ■     "       '•      "■:     D.nrnoll    r. 

-J,    SS    S.    W. 

.     ■ .    ■....;     ...-;.:,,    ,..,..    r.    Rolchor, 

127    Mo.  App.   133,  104  S.  W.   S94. 

834-17     Bcn.lor  r.  Barton   (Aln.),  fi2 

S.  732;   In   to  (Jarnior.   147  Cal.   4.">7.  R2 

P.  6S;  Monvon  i.  Moavon,  114  Kv. 

S.'..'.  72  S.  \V.  %^.   102  Am.  St.  303,  60 

1.    Ti      V     41.*»;   .To^ninfTs   r.   PuflFor,   2n3 

I,    SO    N.    K.    103»);    Sleeper    r. 

ti.    201     Mass.     110.    87    N.    E. 

•»;.<:    Hums   r.   Witter.   ."SO   Or.   3fiS,    lOS 

P.   120:  Whipple  r.  Leo.  58  Wash.  253, 

Ins     \>      rul. 

Description  of  debt  Hr<uri^<l  may  bo 
matie  rortain.  Hove.n  r.  Masters,  1 7 
Okla.  460,  89  P.   ll»s. 

83-1-18  Bhnfer  r.  Sloan,  3  Cal.  App. 
3:;-.  <-.  P.  162;  ("hira^'o  T.  &  T.  Co. 
r.  <  o..  212  III.  468,  90  N.  E.  2H2. 
8.1S-19  Elliott  r.  Poleman,  170  Ala. 
255,  54  S.  491;  Thomi»son  r.  MrKenna, 
22  Onl.  Apj..  12f»,  133  P.  512;  Crozer  r. 
Whito,  9  Cal.  App.  612,  100  P.  130; 
Wnfforil  r.  Dvkeii  (Fla.),  64  S.  451; 
■'  '  <.   167   In.l.   184,  78  N. 

r.  Ilnwarfl,  138  Iml. 
N.     I..     355;    Rirhardson     r. 
.   150   Fa.   .W3.   130   X.  W.  407, 
t-.  -..I!'.'   township;  Nfnxwell  r.  Mrr'all, 
145    In.   6<«7.   124    \.    W.   760;    Parks   r. 
p.'  .  '    ^'    K-.„     '-1     I.,-,  p,  439;  iiprod 
.  106  P.  32;  .Tub- 
1  •«   R.   W.   351; 
i>«*nn«  r  .   lO.*;   N.   E. 

419;    Ho  :    App.   Dlv. 

254,  ns  .\.  Y.  S.  ti;  Cooperative  B. 
Bk.  r  TTnwklns,  30  R,  I.  171,  73  A. 
617;  oah   L.  Co.  r.  Clarke,   106 

Vn.  E,  r>fll;  Cook   r.  Ilensler, 

.'57  Wash.  Z'Jl.  107  P.  17««;  Barkhausen 
r.  R.  Co.,  142  Wi».  292,  121  N.  W.  649. 


See    Pickejis   r.   Pirkens    (W.    A'a."),   77 

S.  T:.  365. 

Evidence   to   show   different   boundary 

tliaii   lliat   e.\|iri'ss('ii   in  anil>ijjuoiiH  decii 

is    ina<Iiiii8.siblc.      Van    Ness    e'.    Uoinav 

214    Mass.   .".40,   101    N.   K.  979. 

Price  paid  for  land,  its  <'hnraoter  and 

\alut'  aii'l  all  oHht  )«ertiin'iit  facts  may 

bo    considered    by    the    jury    upon    the 

iiupiiry    for   the    intent   of   the   parties. 

.Mvlius  f.   Lumber  Co.   (W.  Va.),  SI   S. 

V.'.    S23. 

Rule  docs  not  apply   where   deed   areu- 

ratt'Iy     di-si  libos     existing     boundaries. 

Kciscr  V.  IJcading  etc  Co.,  43  Pa.  Super. 

i:{(i. 

Letters    and   plats    u.sed    in    ronnection 

witii  niakin;;  CDntrai-t,  competent  to  ex- 

jil.iin    it.      I'.ent   V.  Trimboli,   61    W.  Va. 

."|'!i,    56    S.    E.    SSI. 

Whether  sale  by  acre  or  In  gross  may 
be  shown  by  eircumstanoes  and  situa- 
tion of  i>nrties  when  <leeil  executed  and 
their  subsequent  conduct.  Winton  C. 
^r(•nI•aw,  60  W.  Va.  98,  54  S.  E.  5()6. 
8a«-20  Thurman  v.  Leach  (Kv.),  116 
S.   \V.  300. 

8.1«-21  BndHsh  r.  Bodrtsh,  105  Me. 
!<•<;.  -?,  A.  1()?,3;  Bipelow  r.  Percival, 
1  (*•   X.  V.  S.   212. 

Where  testator's  intent  doubtful, 
firinith  r.  Witten  (Mo.),  161  S,  W.  7oS 
Peck  r.  Peck,  76  Wash.  548,  137  Pac. 
137. 

8117-22  Duensinp  r.  Duensinp  (.Vrk.), 
1C,5  S.  W.  956;  In  re  Doiinellan's  Es- 
tate, 164  Cal.  14,  127  P.  166.  See 
Voiitsev  r.  Bowman,  C  Ohio  N.  P.   (N. 

s.)  ?M. 

837-2.1  Scrup^rs  &  Echols  v.  Riddle, 
171  Aln.  350,  .54  S.  641  (correspond- 
ence): Potthoff  r.  Snfefv  etc.  Co.,  143 
A  J. p.  Div.  161,  127  X.  Y.  S.  9!i4. 
838-25  Storkwell  r.  Whitehead,  47 
Ind.  App.  423.  94  X.  E.  736;  Laclede  C. 
Co.  r.  Co.,  185  Mo.  25,  84  S.  W.  76; 
Sleeper  r.  Xicholson.  201  Mass.  110,  87 
X.  E.  473;  Smith  Premier  T.  Co.  r. 
Kowan.  143  X.  ('.  HT.  55  S.  E.  417. 
Letters  are  not  admissible  to  explain 
an  ambiguity  when  the  parties  havo 
Hi't  out  the  entire  ajrreement  in  subse- 
quent stipulations.  Mnsser  f.  Gaston, 
70  Wash.  6S5,  127  P.  470. 
838-26  Parol  evidence  of  statements 
made  in  nej;otiati<ins  |«recedinjf  con- 
tract, not  of  a  contractual  character, 
i.H  competent.  Kilhv  Mfjr.  Co.  r.  Co., 
132  Fed.  957,  66  f '.  *C.  A.  67;  Lambert 
If.  E.  Co.  r.  Carmody,  79  Tonn.  419,  65 
A.  141 ;  Okie  c.  Person,  23  App.  Caa.  (D. 
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C.)  170;  Smith  f.  Co.,  194  Mass.  193, 
80  N.  E.  ;")27;  llcbb  v.  Welsh,  ISj  Mass. 
33.5,  70  N.  E.  440;  Shenandoah  L.  Co. 
f.  Clarke,  106  Va.  100,  .55  S.  E.  561; 
Eif'har.lson  v.  Bk.,  94  Va.  130,  26  S.  E. 
413;  Knick  r.  Knick,  75  Va.  12.  Contra. 
Tit<-henell  v.  Jackson,  26  W.  Va.  400; 
Scrairsa  t'-  Hill,  37  W.  Va.  706,  17  S. 
E.  1S5. 

838-27  Hornet  v.  Dumbeck,  39  Tnd. 
A|.p.  482,  78  N.  E.  691  (notwithstand- 
ing testimony  oontradifteil  one  descrij)- 
tion  in  deed,  if  it  enabled  court  more 
certainly  tu  arrive  at  intention);  Har- 
ris v.  Oakley,  130  N.  Y.  1,  28  N.  E. 
.530. 

8.19-28  Henry  Taper  Co.  r.  Columbus 
Paper  Bag  Co.,  185  F.  464,  107  C.  C.  A. 
534;  Percy  v.  Co.,  173  Fed.  534;  Con- 
solidated D.  Mfg.  Co.  r.  Ilolliday,  131 
Fed.  384;  Harten  v.  LofTler,  29  App. 
Cag.  (D.  C.)  490,  503;  Mizell  L.  S.  Co. 
r.  McCaskill,  59  Fla.  322,  51  S.  547; 
Goodwillie  r.  E.  Co.,  241  111.  42,  89  N. 
E.  272;  Chicago  P.  C.  Co.  v.  Hofman, 
168  HI.  App.  71;  Cleveland,  etc.  R.  Co. 
f.  Cossett,  172  Ind.  525,  87  N.  E.  723; 
Thomas  v.  Troxel,  26  Ind.  App.  322,  59 
N.  E.  683;  Frazier  v.  Mvers,  132  Ind. 
71,  31  N.  E.  .536;  Indiana  N.  G.  &  O. 
Co.  r.  Stewart,  45  Ind.  App.  554,  90  X. 
E.  384;  Beck  Co.  v.  Evansville,  25  Ind. 
App.  662,  58  N.  E.  859;  Laclede  C. 
Co.  V.  Co.,  185  Mo.  25,  67,  84  S.  W.  76; 
Camardella  r.  Holmes,  97  App.  Div.  120, 
89  N.  Y.  S.  616;  Krebs  H.  Co.  r.  Live- 
sley,  55  Or.  227,  104  P.  3;  Missouri  R. 
Co.  V.  Anderson,  36  Tex.  Civ.  121,  81 
S.  W.  781;  Virginia  &  K.  R.  Co.  f. 
Heninger,  110  Va.  301,  65  S.  E.  495; 
Virginia  &  K.  R.  Co.  v.  Heninger,  11  fl 
Va.  301,  67  S.  E.  185;  Glenn  r.  Co.,  99 
Va.  605,  40  S.  E.  25;  Shenandoah  L.  Co. 
V.  Clarke,  106  Va.  100,  55  S.  E.  561; 
S.  f.  Co.,  56  Wash.  176.  10.1  P.  243; 
Nelson  v.  N.  Co.,  52  Wash.  177,  100  P. 
325;  Bnrton  r.  Douglass,  111  Wis.  110, 
123  N.  W.  631. 

But  not  to  contradict  or  modify  it. 
GoMenl>crg  r.  Taglino  (Mass.),  105  N. 
E.     8S?,. 

Unchallenged  exercise  of  jurisdiction 
by  county  may  be  shown  to  establish 
its  boundary.  Puget  Sound  Nat.  Bk. 
r.  Fisher,  52  Wash.  246,  100  P.  724. 
840-29  C.  V.  Sanderson,  40  Pa.  Super 
416. 

840-30  Parka  r.  Baker,  81  Kan. 
351,  in.l  p.  A?,9;  Xash  r.  Webber, 
204  Mass.  419.  90  N.  E.  872;  Harris 
V.  Oakley,  130  N.  Y.  1,  28  N.  E.  530; 


Co-operative  B.  Bk.  r.  Hawkins,  30  R.  1. 
171,  73  A.  617;  Roberts  r.  Tuttle,  36 
Utah  614,  105  P.  916;  Winton  r.  Mc- 
Oraw,  60  W.  Va.  98,  54  S.  E.  506. 
Previous  user  by  grantee  of  land  con- 
veyed may  lie  sliown  to  ai«l  in  estab- 
lishing extent  of  grant,  ^'an  Dicmen's 
L.  Co.  r.  Board,  [1906]  App.  Cas. 
(Eng.)    92. 

84()-31  Direct  evidence  of  intent  in- 
admissible. Balch  V.  Arnold,  9  Wyo. 
17,  59  P.  434. 

841-32  Whitney  v.  Aronson,  21  Cal. 
Ajip.  9,  130  P.  700;  Lasar  I^Ifg.  f'o.  r. 
Pelligreen  Const.  &  Inv.  Co.  (Mo.  .\pF>.), 
162  S.  W.  691  ("furring");  Schultz 
V.  Co..  46  Wash.  555,  90  P.  917. 
842-34  Green  River,  etc.,  Co.  v. 
Town.  112  Kv.  609,  134  S.  W.  1164. 
843-37  Atlantic,  etc.  R.  Co.  v.  Dahl- 
berg,  etc.  Co.,  170  Ala.  617,  54  S.  16S 
(term  used  in  a  bill  of  lading);  South- 
ern R.  Co.  r.  Cofer,  149  Ala.  565,  43 
S.  102;  .lones  r.  Anderson,  82  Ala.  302, 
2  S.  911;  Gardiner  r  McDonogh,  147 
Cal.  313,  81  P.  964;  Daniel  r.  Co.,  124 
Ga.  1063,  53  S.  E.  573;  Morningstar  r. 
Cunningham,  110  Ind.  32S,  11  X.  E. 
593,  59  Am.  Rep.  211;  Willard  r.  R. 
Co.,  108  Minn.  304,  122  X.  W.  169; 
Corneil  r.  Co.,  71  Mich.  350.  39  X.  W. 
7;  Kuh  r.  Co.,  .59  Misc.  589,  112  N. 
Y.  S.  410;  Chicago,  etc.  R.  Co.  r.  Dod- 
son,  25  Okla.  822,  107  P.  921;  Savage 
r.  S.  M.,  48  Or.  1,  85  P.  69;  Hirsh  r. 
S.  M.,  40  Or.  601,  67  P.  949,  68  P.  733; 
Barnes  r.  Leidigh,  46  Or.  43,  79  P.  51; 
Edmonds  r.  Bk.,  215  Pa.  547,  64  A.  671; 
Lovcring  r.  Miller,  218  Pa.  212,  67  A. 
209;  C.  r.  Sanderson,  40  Pa.  Super.  416; 
Richmond  r.  Barry,  109  Va.  274,  63 
S.  E.  1074;  Pevser  r.  Co.,  53  Wash. 
633,  102  P.  750;  Ryder  G.  Co.  r.  Oar- 
retson,  53  Wash.  71.  101  P.  498;  Shrews- 
bury r.  Tufts.  41  W.  Va.  212,  23  S.  E. 
692". 

Cannot    contravene    contract. — Mc<'ui- 
skv    r.    KlostcrmiiTi.    20    Or.    lOS,    25    I'. 
366.  10  L.  K.   A.  7s5;    IMImes  r.  Whit- 
aker.  23  Or.  3 lit.  31    P.  705. 
"Undivided  bonds"    may  be  identified 
by  parol,  including  what  was  said  when 
parties       contracted.         iCrittenden       f. 
Cobb.    156    Fed.    ."35. 
Local  meaning  of  gross  ton. — Higgins 
r.   Co..    120   Cal.   iVy.K    "2   P.    lOsO. 
Usage    as    to    computing    weight    by 
pound   cannot    be   shown    in    contraven- 
tion   of    statute.      Hale    r.    Niilliken.     5 
Cal.   Ai'p.   ."^4  J,  90   P.   365. 
Usage  or  custom  may  be  shown  to  ox- 
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plain  ambiguous  terms.  Pcct  r.  Peet, 
229  III.  3n.  82  X.  E.  376. 
84-1-38  It  may  be  shown  what  mor- 
tality table  insurer  used  when  j^olicy 
issued.  Trovideiit  S.  L.  !Soc.  V.  Bailey, 
lis  Ky.  3<j,  80  S.  W.  4o2. 
844-39  Citi/.ens'  S.  Hk.  r.  Chambers, 
129  la.  414,  10r»  N.  W.  (i92.  Comp.  Chi- 
cago, etc.  R.  Co.  r.  Dodson,  2.1  Olda. 
822,  107  P.  921. 

844-40  Lindblom  r.  Fallett,  14.1  Fod. 
SO'),  7G  C.  C.  A.  3(59;  (iuano  Co.  r. 
Holleinan,  12  Fed.  (51;  Briel  r.  Bank, 
172  Ala.  475,  55  S,  SOS;  Davis  v.  Stave 
Co.  (Ark.),  168  S.  W.  553;  Paein-ke- 
Leieht  Lumb.  Co.  v.  Talley,  106  Ark. 
400,  153  S.  W.  S33;  S«'ott  r.  Dunkle  B. 
&  L.  Co.,  106  Ark.  S3,  152  S.  W.  1025; 
Harten  r.  lioffler,  29  Api>.  Cas.  (D.  C.) 
490;  Murphv  r.  Schwancr,  84  Conn. 
420,  80  A.  295;  L'Engle  r.  Ins.  Co.,  48 
Fla.  82,  37  S.  462;  Jacobs  r.  I'arodi, 
50  Fla.  541,  39  S.  833;  Louis^^lle  &  N. 
E.  Co.  r.  Flour  Co.,  136  C.a.  53S,  71 
S.  E.  SS4;  Barman  v.  P.,  214  111.  454, 
73  N.  E.  760;  Theater  r.  Taft,  156  111. 
App.  356;  Giger  r.  Busch,  122  111. 
App.  13;  DriscoU  r.  Penrotl,  176  Ind. 
19,  95  N.  E.  313;  Steele  v.  Buggy  Co., 
50  Ind.  App.  635,  95  N.  E.  435;  Wolf 
V.  Wolf,  152  la.  121,  131  N.  W.  882; 
Jackson  v.  Hardin,  27  Ky.  L.  R.  1110, 
87  S.  W.  1119;  Harris  r.  Ins.  Co.,  190 
Mass.  361.  77  N.  E.  493,  4  L.  R.  A. 
(N.  S.)  1137;  Miller  r.  Co.,  150  Mich. 
292,  114  N.  W.  61;  Sturges  r.  R.  Co., 
166  Mich.  231,  131  N.  W.  706;  Shivers 
r.  Ins.  Co.,  99  Miss.  744,  55  S.  965; 
Sherrod  r.  Battle,  154  N.  C.  345,  70 
S.  E.  834;  Taylor  r.  Taylor,  7  O.  N.  P. 
(N.  S.)  297;  Schmucker  r.  Grain  Co., 
28  Okla.  721,  116  P.  184;  Wiers  V. 
Troese,  27  Okla.  774,  117  P.  182;  Mary- 
land Cas.  Co.  r.  Mfg.  Co.,  93  S.  C.  406, 
76  S.  E.  1089;  Win  free  r.  Winfreo 
(Tex.  Civ.),  139  S.  W.  36;  Gravity  C. 
Co.  r.  Sisk,  43  Tex.  Civ.  194,  95  S.  W. 
724;  Spencer  v.  Potter's  Est.,  85  Vt.  1, 
80  A.  821;  Wotzler  r.  Nichols,  53  Wash. 
28.5,  101  P.  867,  cit.  the  text;  Belcher 
•P.  Big  Four,  etc.  Co.,  68  W.  Va.  716, 
70  S.  E.  712  (size  of  car  referred  to 
in  contract  for  royalties  on  coal); 
Chef.a:>eake  &  O.  R.'  Co.  r.  R.  Co.,  57 
"W.  Va.  641.  672,  50  S.  E.  890;  Scraggs 
t.  Hill.  37  W.  Va.  706,  17  S.  E.  185. 
Bule  applies  to  field  notes  of  survey, 

and  declarations  of  dccoasod  I'ateiitce 
inay  be  proved  against  his  heirs.  War- 
ner r.  .'^app  (Tex.  Civ.),  97  S.  W.  125; 
Hamilton    r.   Blackburn,   43    Tex.    Civ. 


153,  95  S.  W.  1094;  Wilkins  v.  Clawson, 
37  Tex.  Civ.  162,  83  S.  W.  732. 
845-41  La  Brie  r.  McKim,  56  Tex. 
Civ.  :!22,  120  S.  W.  1083. 
Identity  of  actions. — If  records  of 
a(  lions  do  not  establish  their  identity 
jiarol  evidence  is  conii)etont  to  <lo  so. 
Wicho  r.  Atkins,  126  HI.  App.  1;  Rubel 
r.  Co.,  101  III.  App.  439;  Wright  r. 
GrilVey,  147  111.  469,  35  N.  E.  732;  Leo- 
pold r.  Chicago,  150  111.  568,  37  N.  E. 
892;  Jordan  v.  McDonnell,  151  Ala.  27!i, 
44    S.   101. 

Party  to  action. — It  may  be  shown  by 
parol  a  ]ierson  made  himself  a  jiarty. 
Cage  V.  Owens  (Tex.  Civ.),  103  S.  W. 
1191. 

846-42  Lowrey  v.  Hawaii,  206  U.  S. 
206;  Barcus  v.  Gates,  130  Fed.  364; 
Sewall  r.   Wood,  135   Fed.  12,  67   C.  C. 

A.  580;  Hannon  v.  Espalla,  148  Ala. 
313,  42  S.  443;  Pringle  v.  King,  9  Ariz. 
76,  78  P.  367;  Massey  v.  Dixon,  81 
Ark.  337,  99  S.  W.  383;  Messenger  r. 
Ins.  Co.,  47  Colo.  448,  107  P.  643;  San 
Miguel  M.  Co.  r.  Stubbs,  39  Colo.  359, 
90  P.  842;  L'Engle  r.  Ins.  Co.,  48  Fla. 
82,  37  S.  462;  Morrison  r.  Dickey,  119 
Ga.  698,  46  S.  E.  863,  122  Ga.  417,  50 
S.  E.  178;  Novelty  Mfg.  Co.  v.  Wise- 
berg,  126  Ga.  800,  55  S.  E.  923;  Thomas 
I-.  Troxel,  26  Ind.  Ai)p.  322,  59  N.  E. 
683;  Morrison  Mfg.  Co.  v.  Bryson,  129 
la.  645,  103  N.  W^  1016,  106  N.  W. 
153;  Jenkins  f.  Kirtley,  70  Kan.  801, 
79  P.  671;  Versailles  r.  Brown,  29  Kv. 
L.  R.  1223,  96  S.  W.  11  OS;  Fidelity 
&  C.  Co.  r.  Co.,  31  Kv.  L.  R.  725,  103 
S.  W.  297;  Denis  v.  Tilton,  120  La.  22(5, 
■15  S.  112;  Hodgens  v.  Sullivan,  209 
:\rass.  533,  95  N.  E.  969;  Smith  f.  Co., 
194  Mass.  193,  80  N.  E.  527;  Hebb 
r.  Welsh,  185  Mass.  335,  70  N.  E.  440; 
Fullam  v.  W^right,  196  Mass.  474,  82 
N.  E.  711;  Laclede  C.  Co.  r.  Co.,  185 
Mo.  25,  67,  84  S.  W.  76;  Tanenbaum 
r.  Lew,  83  App.  Div.  319,  82  N.  Y.  S. 
171;  New  York  H.  W.  Co.  v.  O'Rourke, 
92  App.  Div.  217,  86  N.  Y.  S.  1116; 
Sholl  V.  Prince  Line,  109  App.  Div. 
591,  96  N.  Y.  S.  368;  Watson  r.  Lamb, 
75    O.    481,    79    N.    E.    1075;    01ymi)ia 

B.  Wks.  V.  Co.,  56  Or.  87,  107  P.  969; 
Maryland  Casualty  Co.  r.  Co.,  93  S.  C. 
406.  70  S.  E.  1089  (policy  of  insurance); 
International  R.  Co.  r.  Jones,  41  Tex. 
Civ.  327,  91  S.  W.  611;  Carr  r.  Jones, 
29  W'ash.  78,  69  P.  646;  Bent  r.  Trim- 
boli.  61  W.  Yn.  509,  56  S.  E.  881; 
Shrewsbury  r.  Tufts.  41  W.  Va.  212, 
23  S.  E.  C92;  Perkins  v.  Owen,  123  Wis. 
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238,  101  N.  W.  415;  Excelsior  W.  Co. 
V.  Messinger,  116  Wis.  549,  93  N.  W. 
459;  Corbett  v.  Joannes,  125  Wis.  370, 
104  N.  W.  69;  Loree  v.  Co.,  134  Wis. 
173,  114  N.  W.  449. 
Facts,  circumstances  and  knowledge  of 
parties  existing  when  contract  marie 
and  which  may  aid  in  understanding 
it  mav  be  proved.  Loree  f.  Co.,  134 
AVis.  173,  114  N.  W.  449. 
Parties  to  contract  may  be  identified 
by  parol.  Blake  v.  Miller,  135  la.  1, 
112  N.  W.  158;  Schuster  r.  Snawder, 
31  Kv.  L.  E.  254,  101  S.  W.  1194; 
Wuertz  V.  Braun,  113  App,  Div.  459,  99 
N.  Y.  S.  340. 

Term  of  teacher's  contract.  —  Henry 
School  Tp.  V.  ]\Ieredith,  32  Ind.  App. 
607,  70  N.  E.  393. 

A  difference  in  supposed  duplicates  of 
contract  may  be  solved  by  ])arol.  Bow- 
man V.  Poppenberg,  53  Misc.  373,  103 
N.  Y.  S.  245. 

Maker  of  note  signed  by  one  who  was 
president  of  a  company  and  expressed 
in  plural  form  may  be  shown  to  be 
the  company's  by  proof  payee  had  no 
account  with  president,  and  a  memo- 
randum showing  he  regarded  company 
as  his  debtor.  Dunbar  B.  &  L.  Co. 
V.  Martin,  53  Misc.  312,  103  N.  Y.  S. 
91. 

Party  to  whom  material  was  to  be 
furnished  an<l  quantity  he  might  need 
mav  be  shown  by  parol.  Laclede  C. 
Co.""  V.  Co.,  185  Mo.  25,  67,  84  S.  W. 
76. 

Assignor  of  judgment  may  testify  of 
interest  assigned.  First  N.  Bk.  V. 
Miller,  48  Or.  587,  87  P.  892. 
Intent  with  which  release  executed 
mav  (be  shown.  El  Paso  «&  S.  R.  Co. 
V.  barr  (Tex.  Civ.),  93  S.  W.  166. 
Indefinite  consideration.  —  If  writing 
states  consideration  indefinitely  am- 
biguity may  be  removed.  Burke  v. 
Mead,  159  Ind.  252,  64  N.  E.  880; 
Howard  v.  Adkins,  167  Ind.  184,  78  N. 
E.   665. 

Blank  may  be  filled  in  accordance  with 
intention.  Fresno  C.  &  I.  Co.  v.  Hart, 
152  Cal.  450,  92  P.  1010;  Leffler  Co. 
V.  Dickerson,  1  Ga.  App.  63,  57  S.  E. 
911. 

Memorandum  is  open  to  fuller  explana- 
tion than  formal  contract.  Wright  l". 
Anderson,  191  :Mas3.  14S,  77  N.  K.  704. 
846-43  Lindblom  r.  Fallett,  145  Fed. 
805.  76  C.  C.  A.  369;  Kilby  Mfg.  Co. 
r.  Co.,  132  Fed.  957,  66  ('.  C.  A.  67; 
Georgia   I.   &   C.   Co.   v.   Co.,   133   Ga. 


326,  65  S.  E.  775;  Brackett  f.  Co., 
127  Ga.  672,  56  S.  E.  762;  Wills  v. 
Ross,  77  Ind.  1,  40  Am.  Rep.  279; 
Martin  r.  Ferguson,  31  Ky.  L.  R.  590, 
103  S.  W,  257;  Wolverine  L.  Co.  v. 
Ins.  Co.,  145  Mich.  558,  108  N.  W. 
1088;    Miller    v.    Co.,     150     Mich.     292, 

114  N.  W.  61;  Houston  T.  Co.  r.  Lee 
(Tex.  Civ.),  97  S.  W.  842. 

Parol  evidence  is  not  competent  to 
show  a  building  not  described  in  a 
policy  was  intended  to  be  covered  by 
it.  Collins  V.  Ins.  Co.,  44  Minn.  440, 
46  N.  W.  906;  Bromberg  v.  Assn.,  45 
]\nnn.  318,  47  N.  W.  975.  But  it  is 
admissible  to  show  of  what  building 
described  consisted — as  that  it  In- 
cluded an  annex  as  a  substantial  part 
of    it.      Boak    F.    Co.    v.   Co.,    84    Minn. 

419,  87  N.  W.  932.  And  to  show 
whether  "warehouse"  was  applicable 
to  "elevator."  Fireman's  Fund  Ins. 
Co.  t.  Co.,  2  Cal.  App.  690,  84  P.  253. 
847-44  Stone  v.  Mulvane,  217  HI.  40, 
75  N.  E.  421;  Polk  P.  Co.  v.  Smedlev, 
155  Mich.  249,  118  N.  W.  984;  Fergu- 
son V.  Connally,  33  Tex.  Civ.  245,  76 
S.  W.  609. 

847-45     Read  P.  Co.  v.  Co.,  1  Ga.  App. 

420,  58   S.   E.    122. 

847-46  Albert  v.  R.  Co.,  107  Va.  256, 
58  S.   E.   575. 

847-47  Hamilton  v.  Smith,  74  Conn. 
374,  50  A.  884;  Tvssowski  v.  Smith 
Co.,  35  App.  Cas.  (D.  C.)  403;  Hart  en 
V.  Loffler,  29  App.  Cas.  (D.  C.)  490, 
503;  Leverett  r.  Bullard,  121  Ga.  534, 
49  S.  E.  591;  Walden  r.  Walden,  128 
Ga.  126,  57  S.  323;  Aylett  r.  Kea- 
weamahi,  8  Haw.  320;  Nahaolelua  f. 
Kaaahu,  10  Haw.  18;  Howard  r.  Ad- 
kins, 167  Ind.  184,  78  N.  E.  665;  Kitz- 
man  v.  Carl,  133  la.  340,  110  N.  W. 
587;  Cummins  v.  Riordon,  84  Kan.  791, 

115  P.  568;  Mayberry  i:.  Beck,  71  Kan. 
609,  81  P.  191 ;'  Jackson  r.  Hardin,  27 
Kv.  L.  B.  1110,  87  S.  W.  1119;  Temple 
r."Benson,  213  Mass.  128,  100  X.  E.  63; 
Haskell  r.  Friend,  196  Mass.  198,  81 
X.  E.  962;  Broadwell  r.  Morgan,  142 
X.  C.  475,  a5  S.  E.  340;  Staub  v 
Hampton,  117  Tenn.  706,  101  S.  W. 
776;  Roberts  v.  Hart  (Tex.  Civ.),  16.5 
S.  W.  473;  Wilkerson  r.  Ward  (Tex 
Civ.),  137  S.  W.  158;  Ralev  r.  Magendie 
(Tex.  Civ.),  116  S.  W.  174;  Snow  v 
Gallup,  57  Tex.  Civ.  572,  123  S.  W. 
222;  St.  Louis,  etc.  R.  Co.  v.  Payne, 
47  Tex.  Civ.  194,  104  S.  W.  1077;  Mis- 
souri, etc.  R.  Co.  r.  Anderson,  36  Tex. 
Civ.   121,   81  S.   W.   781;   Edmunds  v. 
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Barrow,  112  Va.  3^0.  71  S.  E.  .114; 
Brown  r.  Bremerton,  ti9  Wash.  474,  lli") 
P.  785;  Wetzler  r.  Ni.hols,  ".3  Wash. 
285,  101  P.  807;  Li>,'ht  r.  (Jrant  &  Co. 
(W.  Va.),  7it  iS.  K.  Mil;  Snooks  r. 
Winjrfiel.l.  ."2  W.  V:i.  4M.  44  S.  K.  277. 
Rule  applied  to  tax  list.— chapman  r. 
Zi.luTl.Mn,  l.")2  Cal.  2 It?.  92  P.  iNS;  Host 
r.  Wohlfor.l,  144  ("al.  733,  78  P.  293; 
Baird  r.  Monroe.  l.*)0  C'al.  .".(lO,  89  t\ 
3.12;  Fox  r.  Townsen.l,  1.12  Cal.  .ll,  91 
P.  1004,  1007;  MrCash  r.  Penrod,  131 
la.  «?31.  109  N.  \V.  180. 
Evidence  of  intention  inadmissiMo  in 
«>j'|><isition  to  desiription  in  deeil.  Her- 
man r.  Dunninn  (Tex.  Civ.),  95  8.  W. 
80. 

Subsequent    deed  executed   to  validate 

\oiil    <iii('    iiKiv    be    expl.'iined.      Davis    r. 

Co..    l.")l    Ala",    o.so,    44    S.    l>39;    Larkin 

r.  Trammel,  47  Tex.  Civ.  548,  105  S.  W. 

.'»52. 

Applicable    to    sheriff's   levy. — Reed    v. 

^fnllIl,    Ms    l\<\.    :.\7.    Ml    •'.    •'.    A.    215. 

Explanation   of   inapt   technical   terms. 

M.Suri.'v   r.   Vent.TS,  31   Kv.   L.   H.  903, 

lOJ    S.    \V.    305. 

Terms  of  sale  may  be  shown  bv  proof 

of  eircumstanees  when   deed   made  and 

eonduet    of    parties    under    it.      Winton 

f.    McGraw,    CO    \V.    Va.    98,   54    S.    E. 

.')Ofi. 

Meaning  of  privileges  and  appurte- 
nances mav  be  .■lii.i.j.ited  l.v  i.nxif  of 
prantor's  acts  an<l  declarations  jirior 
and  8ubse«iuent  to  execution  of  deed. 
Favter  i\  North.  30  Utah  150,  S3  P. 
742,  G  L.  R.  A.  (\.  S.)  410. 
Limitation. — Parol  evidence  is  not  ad- 
iiiissililc  both  to  describe  land  and  a|>- 
ply  drsiription.  Powers  r.  Rude,  14 
Oicla.  3sl.  7!»  p.  S9:  Ferguson  f.  Black- 
well,  s  Okla.  4S!l,  5S  P.  017. 
E.state  intended  to  be  conveyed  ma.v 
be  shown  bv  jiarol.  Slushcr  i.  .Slusher, 
31  Ky.  [..  H.  57n,  102  S.  W.  11S8. 
What  may  be  shown. — "It  is  always 
comjietent  to  pive  in  evirlence  existing 
circumstances,  such  as  the  actual  con- 
dition and  situation  of  the  land,  build- 
inps,  passape.s,  water-courses  and  other 
local  objects  in  order  to  pive  a  definite 
menninp  to  lanpuape  used  in  the  deed, 
and  to  show  the  sense  in  whirh  particu- 
lar word.-*  were  probably  used  by  the 
parties,  especially  in  matters  of  de- 
s<'ription."  Clavton  r.  Court,  .IS  W. 
Va.  253.  .12  S.'  E.  103.  2  L.  R.  A. 
CS.  S.)  .198.  qnotinp  from  Salisbury  r. 
Nnlrcws.  19  Pi,k.  CNrass.)  25ri. 
Claims  assumed  by  deed  may  bo  iden- 


tified bv  parol.  Oapc  t\  Camcron,  212 
III.  140.  104,  72  X.  E.  204. 
Acts  of  parties  after  conveyance  of 
land  mav  be  proved.  IIowo  v.  Collins, 
9><  Me.  1  15.  57  A.  5S7. 
S1J>-I9  Hornet  r.  Dumbeck,  39  Ind. 
A  pp.  4s2,  78  N.  E.  691. 
819  5<>  Fulwood  r.  Fulwood.  Ifil  N. 
C.  Oi'l,  77  S.  E.  703.  See  Armstrong 
c.  b'ciss.  01  W.  Va.  38,  55  S.  E.  S95. 
8  49-51  Hall  r.  Conlee,  23  Kv.  L.  R. 
177,  02  S.  W.  899;  Getchell  r".  Ather- 
ton,  104  Mo.  198,  71  A.  707. 
Erratum. — The  words  "a  descri|>tion 
.•i|>pli.able  to''  should  bo  substituted 
for  ''tlii>  extrinsic  of." 
Deeds  emanating  for  common  grantor, 
thouph  not  convevinp  land  in  question, 
mav  be  comj»etent  to  show  what  i>ar- 
ticular  part  of  an  entire  tract  owned 
b.v  him  when  they  were  executed  was 
intended  to  bo  pranted.  Lee  v.  Giles, 
124  Ga.  494.  52  S.  E.  800. 
850-52  Poluahio  r.  Zacklynski,  37 
C;iii.  Sup.  177;  Davis  r.  Co.,  151  Ala. 
5S(),  44  a.  039;  Blanchard  r.  Hovd, 
93  Ala.  53,  9  S.  418;  Nenape  v.  Burke, 
43  Minn.  211,  45  N.  W.  155;  Walker 
r.  Miller,  139  N.  C.  448,  52  S.  E.  125, 
1  L.  R.  A.  (N.  S.)  157;  Cobb  v.  Bryan 
(Tex.  Civ.),  97  S.  W.  513. 
850-54  Okie  r.  Person,  23  App.  Cas. 
(D.  C.)  170;  Buffinpton  r.  McNallv,  192 
Mass.  19^,  78  N.  E.  309;  Phillips  v. 
Barnes,  105  Mo.  Ai>p.  421,  80  S.  W.  43; 
Douphertv  r.  Chestnutt,  80  Tenn.  1,  5 
S.  W.  444;  Cock  roll  r.  Epper  (Tex. 
Civ.),  99  S.  W.  508;  O'Neill  V.  Opden, 
32  Utah  102,  89  P.  454;  Pine  Beach  I. 
Co.  r.  Co.,  106  Va.  810,  56  S.  E.  822; 
Lovett  i\  Gas  Co.  (W.  Va.),  79  S.  E. 
1(107. 

Evidence  of  conduct  of  parties  under 
n.  lease  cannot  include  de;iiinps  of 
lessee  with  one  cl.iiiiiinp  a<lvers<>ly  to 
him  as  tenant  at  will  of  lessor,  latter 
not  havinp  authorized  leasee's  conduct. 
Walker  I.  Co.  f.  Co.,  185  Mass.  463, 
70   N.    E.   937. 

851-55  Carroll  r.  Miner,  1  Pa.  Super. 
439  (writ  levied  admissible).  l^iider- 
standinp  of  witness  as  to  scope  of  levy 
cannot  bo  proved.  Carroll  c.  Miner, 
8U|ira. 

852-57  In  aid  of  process  of  con- 
struction and  inter|)retntion*  extrinsic 
evidence  ma.v  be  received  for  purjioso 
of  riphtlv  understandinp  meaninp  of 
will.  Thompson  r.  Betts,  74  Conn.  576, 
51  A.  50  1. 
Latent  ambiguities  generally.     Murphy 
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i'.  Clancy  (^^0.),  163  S.  W.  915. 
85S-58  Northrop  V.  Lumber  Co.,  186 
Fed.  770,  lOS  C.  C.  A.  040;  McMahan 
V.  Hubbard,  217  Md.  624,  118  S.  W. 
481;  Clark  v.  Goodri.l<ro,  51  Misc.  140, 
100  N.  Y.  S.  824  (devise  by  street 
number  included  contiguous  lot  in- 
closod    with   it). 

852-59  In  re  Metzger's  Est.,  222  Pa. 
276,  71  4.  96;  Hunter  v.  Hunter,  37 
Pa.  Super.  311  (condition  stated  is  pre- 
requisite to  reception  of  parol  evi- 
dence). 

853-60  Extrinsic  evidence  concern- 
ing will. — A  ^vill  whicli  is  certain  in 
terms  is  not  ambiguous  because  it 
does  not  dispose  of  all  testa- 
tor's lands.  Taylor  r.  ITorst,  23  Wash. 
446,  63  P.  231."  The  meaning  of  local 
words  or  phrases  used  in  a  will  execut- 
ed abroad,  which  have  a  different  mean- 
ing from  same  words  or  ))hrases  in 
jurisdiction  in  which  will  is  being  con- 
strued, with  which  it  may  be  pre- 
sumed testator  was  famrliar,  may  bo 
shown  by  parol.  Peet  v.  Poet,  229  111. 
341,  82  N.  E.  376.  Testator's  declara- 
tions incompetent  to  establish  meaning 
of  will.  ri)id.  "Evidence  of  such  ex- 
trinsic circumstances  as  the  testator's 
relations  to  persons,  or  the  amount, 
character  and  comlition  of  his  estate, 
is  sometimes  admissible  to  exjilain  am- 
biguities of  doscrijitlon  in  his  will,  but 
never  to  determine  the  construction  or 
the  extent  of  the  devises  tlicroin  con- 
tained." Atkins  ;•.  Pest,  27  App.  Cas. 
(D.  C.)    148. 

Intention  as  to  unborn  child. — Though 
statute  declares  that  unless  it  shall  ap- 
pear by  the  will  of  a  testator,  to 
whom  a  child  is  born  after  will  made, 
it  was  the  intention  to  disinherit  such 
child,  he  shall  share  in  the  estate, 
parol  evidence  is  admissible  to  show 
character  of  property  devised,  confi- 
dence of  testator  in  his  wife  to  man- 
age it,  ages  of  children  and  their  re- 
lations to  testator  for  purpose  of  as- 
certaining his  intention  concerning  un- 
born child.  Peet  r.  Peet,  229  111.  341, 
82  X.  E.  376;  Hawhc  r.  R.  Co.,  165  Hi. 
561,  46  N.  E.  240.  Comp.  Lurie  r. 
Eadnitzer,  166  111.  609,  46  N.  E.  1116, 
57  Am.  St.  157;  Chicago,  etc.  R.  Co. 
r.  Wasserman,  22  Fed.  S72,  seems  to 
be  oy)po3ed  to  Illinois  case,  in  which 
three  judges  dissented. 
853-61  Tavlor  v.  Tavlor,  7  O.  X.  P. 
(X.  S.)  207. 
854-62     In  re  Pearson,  52  Misc.  273, 


102    N.   Y.   S.   965;    In   re   Knight,     20 

Phila.    (Pa.)    151. 

Blank  in  will  cannot  be  filled  by  parol 

— as  a  legacy  to  Mr.  

(Baylis  V.  Attorney-General,  2  Atk. 
[Eng.]  239;  Hunt  v.  Hort,  3  Bro.  C.  C. 
[Eng.]  312,  29  Eng.  Reprint  554). 
Otherwise  as  to  a  partial  blank — as  my 
granddaughter — though  testator  had 
three  granddaughters.  In  re  Hubbuck 
[1905],  Prob.  (Eng.)  129.  And  so  if 
there  are  words  to  whifh  a  reasonable 
meaning  may  be  attached — as  to  Mrs. 
C,  in  which  case  it  may  be  shown 
testator  was  accustomed  to  speak  of 
a  particular  person  by  initial  of  her 
name.  Abbot  v.  Massie,  3  Ves.  (Eng.) 
148;  Clavton  v.  Lord  Xugent,  13  M.  & 
W.    (Eng.)    200. 

854-63  Condition  of  testator's  fam- 
ily, estate  and  surroundings  may  l>e 
shown.  Taylor  r.  McCowen,  154  Cal. 
79s,   <i9   P.   351. 

Ambiguity  in  decree  mav  be  explained. 
Tavlor  r.  McCowen,  15*4  Cal.  798,  99 
P.  351. 

Will  of  another  testator  competent  to 
explain  ambiguity  if  will  in  question 
copied  from  it.  Taylor  v.  Tavlor,  7  O. 
X.  P.   (X.  S.)   297. 

855-64  Parol  evidence  not  admissible 
to  create  ambiguity  in  order  to  ex- 
plain it  bv  like  evidence.  Am.  H.  Ca 
V.  Dolvin,"ll9  Ga.  186,  45  S.  E.  9S3. 
856-68  Allred  v.  S.,  126  Ga.  537,  55 
S.  E.  17S;  Wolverine  L.  Co.  r.  Ins. 
Co.,  145  Mich.  558,  108  X.  W.  lOSS; 
Phillijts  V.  Barnes,  105  Mo.  App.  421, 
80  S.  W.  43;  Bellis  v.  Henwood,  6  Pa. 
C.   C.   78. 

856-69  Testimony  must  be  so  clear 
and  fonvincing  as  to  put  beyond  dis- 
pute or  all  reasonable  doubt  exact 
meaning  and  intention  party  designs 
to  convev  bv  language  used.  Crozer 
V.  White,'  9  Cal.  App.  612,  100  P.  130. 


ANCIENT  DOCUMENTS. 

860-1     n.   C.  Cole  k   Co.  r.  W.  Loa 

&  Sons  Co.,  35  App.  ('as.  (D.  C.)  355 
(entries  in  account  books);  Anderson 
f.  Cole,  234  Mo.  1,  136  S.  W.  395  (war- 
ranty deed);  Goodhue  f.  Cameron,  142 
App!  Div.  470,  127  X.  Y.  S.  120  (an 
agreement  for  building  restrictions). 
860-2  Wilson  r.  Snow,  22S  T^.  S.  217, 
33  Sup.  Ct.  4'^7,  57  L.  ed.  807;  McGuiro 
r.  Blount.  199  V.  S.  142;  Hvde  r.  Mc- 
Faddin,  140  Fed.  433,  72  C.  C.  A.  655; 
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Sloss-»SheffieM  &  Co.  r.  Lollar,  170  Ala. 
239,  54  S.  272;  Fonl  V.  Ford,  27  App. 
Cas.  (D.  C.)  401;  Wiener  v.  Zwoih 
(Tex,  Civ.),  12S  S.  W.  699  (lodpe  min 
utes);  West  r.  Co..  56  Tex.  Civ.  341, 
120  S.  W.  22S;  Riviero  t\  Wilkens,  31 
Tex.  Civ.  454,  72  S.  W.  608.  Papers 
exeoiiti'tl  twenty-two  years  after  oc- 
currence of  matters  to  which  tliey  re- 
late, not  ancient.  The  Brig  Juno,  36 
Ct.  CI.  239. 

860-3  Sixteen  years  too  short  to  raise 
jirosumption  recitals  in  decil  true. 
Lohse  1?.  Burch,  42  Wash.  156,  84  P. 
72'^ 

860-7  Wripht  v.  Hull,  83  Ohio  St. 
3S.-.  94   X.    K.  SI 3, 

That  paper  was  dated  forty  years  be- 
fore it  \v;i3  olVercd  docs  not  ma  lie  it 
ancient,  in  absence  of  knowled^re  of 
its  appearance  or  eustodv.  Bunner  v. 
Tson.  S  O.  C.  C.  fX.  S.)  260. 
860-9  "For  instance,  a  deed  less 
than  30  years  old  at  the  date  of  the 
filing;  of  the  suit,  which  becomes  as 
much  as  30  years  oM  durin;;  the  pend- 
ency of  the  suit  and  prior  to  the  tri.Tl, 
may  be  introduced  in  evidence  at  the 
trial  as  an  ancient  deecl,  and  without 
proof  of  its  execution."  Smith  V.  Wor- 
ley.  10  Ga.  App.  2S0,  73  S.  E.  42S, 
860-10  Broussard  r.  C.uidrv,  127  La. 
709.  53  S.  964;  Carter  r.  R.  Co.,  112 
Md.  599,  77  A.  301;  West  r.  Co.,  56 
Tex.  Civ.  341,  120  S.  W.  228  (date  does 
not  prove  ape). 

861-12  Stevens  v.  Smoker,  S4  Conn. 
569.  <5n  A.  7'<«. 

8G1-13  MicGuire  r.  Blount,  199  V.  S. 
142. 

861-14  Woodward  c.  Keck  (Tex. 
Civ.\  97  S.  W.  <552. 
862-15  Hamilton  r.  5>mith,  74  Conn. 
374,  50  A.  8«4;  ITedper  r.  Ward.  15 
B,  Mon'.  (Kv.)  106;  Phillips  r.  Co., 
184  Ma.«s.  404.  69  X.  E.  S4S;  McCreary 
V.  Cop^'cshall,  74  S.  C.  42,  53  S.  E. 
978;  Sims  r.  Sealv.  .53  Tex.  Civ.  51 S, 
116  S.  W.  630;  liutton  v.  Wright,  38 
Tex.  CMv.  372,  95  S.  W.  1025. 
Ancient  deed,  if  found  where  it  might 
be  expectcil  to  be  found,  and  if  pos- 
session has  been  in  conformity  with 
it,  admissiV)le  without  proof  of  execu- 
tion. When  secondary  evidence  is  ad- 
mis<?ible  to  establish  title  law  is  libwal 
in  allowing  introduction  of  ancient  rec- 
ords as  well  as  ancif^nt  dee<ls.  Phillips 
r.  Co..  194  Mass.  404,  69  X.  E.  949. 
862-1*$  SwafTord  r.  Herd,  23  Ky.  I.. 
B.    1556,   65    S.    W.    803;     Peterson     f. 


Bauer,  S3  X.b.  405,  119  N.  W.  764; 
Runner  v.  laon,  8  O.  C.  C.  (X.  S.)  260. 
Not  always  received  though  genuiue- 
uess  admitted. — \Vol>b  r.  Kitter,  Gu  \V. 
\:i.  19:;,  L'L'ii,  .--I  s.  K.  4S4. 
Laches  imnviterlal. — Mur|.hy  v.  Cady, 
1  I.-  Mich.  33,  lOS  X.  W.  493. 
862-17  MvGuire  i".  Blount,  199  U.  S. 
142;  Barker  v.  P:iec.  Co.,  173  Ala.  2S, 
''3  S.  364;  Swafford  f.  Hcr^l,  23  Ky. 
\j.  R.  1556,  65  S.  W.  ,903;  In  re  Rutrick, 
n5  Mass.  107,  69  X.  E.  UMl;  Cole- 
man r.  Bruch,  132  App.  Div.  716,  117 
X.  Y.  S.  582;  Flores  r.  Hovel  (Tex. 
Civ.),  125  S.  W.  606;  Riviere  r.  Wil- 
li ciis,  31  Tex.  Civ.  454,  72  S.  \V.  609. 
86;{-18  West  r.  Co.,  56  Tex.  Civ.  341, 
120  S.  W.  228. 

863-19  Longworth  r.  Xat.  Bk.  (App. 
Div.),  145  X.  V.  S.  1051;  Wripht  V. 
Hull,  83  Ohio  St.  385,  94  N.  E.  SI 3; 
Peterson  r.  Bauer,  S3  Xeb.  405,  119 
X.  W.  764;  Bvrd  r.  Phillips,  120  Tenn. 
11,  m   S.  W.  1109. 

863-20  Sec  Ardoin  v.  Cobb  (Tex. 
C\y.),  136  S.  W\  271. 
864-26  .Jasper  Tp.  f.  Martin,  161 
Mich.  336.  126  X.  W.  437;  Coleman 
».  Bruch,  132  App.  Div.  716,  117  X.  Y. 
S.   ,'5S2. 

86.'>-27  I^fcCrearv  v.  Coggeshall,  74 
S.  C.  42,  53  S.  E.  978. 
865-28  See  865-30. 
S65-30  Letter  written  to  individual 
concerning  public  land  not  regarded  as 
being  in  imjtroper  custody  in  land  of- 
fice. Woodward  v.  Keck  (Tex.  Civ.), 
97   S.  W.  852. 

865-34  In  re  Butrick,  185  Mass.  107, 
69   X.   E.  1044. 

866-37  Flores  v.  Hovel  (Tex.  Civ.), 
125  S.  W.  606;  Woodward  v.  Keck  (Tex. 
r\y.),  97  S.  W.  S52. 
868-45  Possession  of  document  for 
a  century  need  not  be  accounted  for 
if  it  is  honest  on  its  face  and  comes 
from  legitimate  custodians.  Flores  t". 
Hcvel  rrex.  Civ.),  125  S.  W.  606. 
868-46  Ball  r.  Though  ridge,  30  Kv. 
L.  R.  1123.  100  e.  W.  275;  Harlan  v. 
Howard,  79  Kv.  373;  In  re  Butrick, 
195  Mass.  107,  69  X.  E.  1044;  Kansas 
Citv  r.  Hcarritt.  169  Mo.  471,  487,  69 
S.  W.  293;  .lackson  r.  Co.  (Tex.  Civ.), 
129  S.  W.  92.9;  .Tones  r.  Neal,  44  Tex. 
r'iv.  112.  99  S.  W.  417. 
!  871-58  Tf  there  is  evidence  of  con- 
i  temporaneous  acts  showing  instruments 
I  penuine  proof  of  possession  not  essen- 
tial. Hodfre  r.  Palms,  117  Fed.  396, 
!  54  C.  C.  A.  570. 
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871-63  West  V.  Co.,  56  Tex.  Civ.  3-11, 
120  S.  W.  228  (may  be  considered  cor- 
roborative circumstance  as  to  genuine- 
ness of  document). 

872-64  Leverett  v.  Tift,  6  Ga.  App. 
90,  64  S'.  E.  317;  Rule  v.  Eichards  (Tex, 
Civ.),  1.-9  8.  W.  386. 
Other  corroborative  facts,  such  as  ref- 
erences in  later  deeds,  ajipointment  of 
attorney  in  fact  to  recover  land  from 
adverse  claimant  and  to  sell  it,  and 
neijjhborhood  belief  as  to  ownership  of 
land  affected,  considered.  Jones  v. 
Noal,  44  Tex.  Civ.  412,  98  S.  W,  417. 
872-66  Nicholson  v.  Lumber  Co.,  156 
N.  C.  59,  72  S.  E.  86. 
873-68  Milwee  v.  Phelps,  53  Tox. 
Civ.  195,  115  S.  W.  891. 
873-69  O'Neal  r.  E.  Co.,  140  Ala 
378,  37  S.  275;  Yellow  Pine  L.  Co. 
V.  Jernigan,  56  Fla.  891,  47  S.  945; 
Sapp  V.  Cline,  131  Ga.  433,  62  S.  E. 
529.  See  Texas,  etc.  Co.  v.  Gwin,  29 
Tex.  Civ.  1,  67  S.  W.  892,  68  S.  W. 
721. 

873-71  dwell  v.  Travis,  140  Wis. 
547,  123  N.  W.  111. 
Scope  of  presumption.  See  O  'Noal  -r. 
R.  Co.,  140  Ala.  378,  37  S.  275. 
874-73  Bannan  v.  Henry  (Ala.),  57 
S.  967;  West  v.  Co.,  56  Tex.  Civ.  341, 
120   S.  W.   228. 

874-74     Morgan  v.  Tutt,  52  Tex.  Civ. 
301,  113  S.  W.  958. 
874-79     Ibid. 

875-81  White  v.  Hutchings,  40  Ala. 
253. 

Unacknowledged  and  unwitnessed  deed 
not  admissible  without  proof  of  execu- 
tion. O  'Neal  V.  E.  Co.,  140  Ala.  378,  37 
S.   275. 

875-82  McConnell  v.  Slappey,  134 
Ga.  95,  67  S.  E.  440;  Milwee  r.  I 'helps, 
53  Tex.  Civ.  195,  115  S.  W.  891;  West 
f.  Co.,  56  Tox.  Civ.  341,  120  S.  W.  228. 
877-94  Signature  is  presumed  to  be 
genuine.  Townsend  r.  Perrv,  124  N. 
Y.  S.  143.  And  see  Murphv  v.  Cadv, 
145  Mich.  33,  108  N.  W.  493,  as  to 
pension   \oiichers. 

By  witness  familiar  with  signature. 
Hamilton  c.  Smith,  74  Conn.  374,  50 
A.  884. 

877-95  McCreary  v.  Coggeshell,  74 
S.  C.  42,  61,  53  S.  E.  978;  Cantoy  v. 
Piatt,  2  McCord  (S.  C.)  261;  Askew 
V.  Cantwell  (Tex.  Civ.),  146  S.  W. 
720. 

878-97  Horgan  v.  Town.  32  R.  T. 
528,  80  A.  271;  Skov  r.  ('ofTin  (Tex. 
Civ.),    137    S.    W.    450;     McDonald     v. 


Hanks,  52  Tex.  Civ.  140,  113  S.  W.  604; 
•Sydnor  r.  Assn.,  42  Tex.  Civ.  138,  94 
S.  W.  451 ;  Pardee  v.  Johnstone,  70 
W.  Va.  347,  74  S.  E.  721. 
878-99  Kyle  v.  Davidson  (Tex. 
Civ.),  116  S.  W.  823.  See  Gillcan  v. 
Witherspoon  (Tex.  Civ.),  121  S.  W. 
909. 

879-5     Eecital  sale  made  under  order 
of  probate  court  establishes  fact  where 
records  destroyed.     Williams  v.  Cessna, 
43  Tex.  Civ.  315,  95  S.  W.  1106. 
879-6     Presumed      signers      of      deed 
owned  land  conveyed.     Foote  f.  Brown, 
SI    Conn.   218,   70  A.   699. 
879-8     Contra,  as  to  letter  signed  by 
agent.      Robertson     r.     Brothers     (Tex. 
Civ.),  139  S.  W.   657. 
879-9     Jones    v.    Neal,    44    Tex.    Civ 
412,  98  S.  W.  417. 

880-14     Bentley    v.    McCall,    119    Ga. 
530,    46   S.    E.    645;    Jones  v.   Neal,   44 
Tex.  Civ.  412,  98  S.  W.  417. 
881-16     Crosbv  v.  Ardoin  (Tex.  Civ.), 
145   S.  W.  709;   Riviere  r.  Wilkens,  31 
Tex.  Civ.  454,   72  S.  W.   608. 
Copy   must   come   from   record   author- 
ized bv  law.     Williamson   v.   Work,  33 
Tex.  Civ.  369,  77  S.  W.  266. 
In  Texas   rule   applies    only    to    docu- 
ments duly  acknowledged  and  recorded 
in  state.    Freeman  v.  Inst.  (Tex.  Civ.), 
128  S.  W.  629. 

881-17     Ball  r.  Loughridge,  30  Kv.  L. 
R.   1123,  100  S.  W.  275. 
882-21     Rule  same  in  Georgia. — Bent- 
lev    r.    McCall,    119    Ga.    530,    46    S.    E. 
(;45. 

When  original  deed  is  assailed  as  a 
forgery,  proof  it  is  thirty  years  old, 
with  proof  of  possession  of  it  by  gran- 
tee and  other  matters  of  corroboration, 
renders  it  ailmissible  as  ancient  docu- 
ment. Riviere  r.  Wilkens,  31  Tex.  Civ. 
454,  72  S.  W.  608;  Williamson  r.  Work, 
33  Tex.  Civ.  369.  77  S.  W.  266. 
Age  of  record  shown  by  extraneous 
evidence;  record  of  deed  is  evidence  it 
was  filed  for  record.  Riviere  f.  Wil- 
kons,  31  Tex.  Civ.  454,  72  S.  W.  608. 
882-23  Effect  of  original  not  de- 
stroyed by  duplicate  made  on  proof  of 
loss  of  former.  .Tackson  v.  Co.  (Tex. 
riv.),  128  S.  W.  928. 
884-32  Flores  r.  Hovel  (Tex.  Civ.), 
125  S.  W.  606. 
884-35     See  West  r.  Co.,  56  Tex.  Tiv. 

I  3  11.    120   S.   W.   228. 
885-36     Ibid.;     Woodward     i\     Keck 

'  (Tex.  Civ.),  97  S.  W.  852. 
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885-37  Jackson  r.  Co.  (Tox.  Civ.), 
]::s  s.  W.  92S. 

883-39  If  afrulavit  of  forgorj'  ia 
iiKule  uudcr  statuto  burden  is  upon 
party  otYering  certified  copy  of  ancient 
and  recorded  deed  to  show  existeni'i> 
and  genuineness  of  original.  Chatnian 
r.  llodnett,  127  Ga.  30(1,  5(5  S.  K.  4:^<>; 
Bentley  v.  McCall,  119  Ga.  530,  -IG  S.  E. 
645. 

886-45  Svdnor  r.  Assn.,  42  Tex.  Civ. 
]ns.  01  S.  W.  451}  Webb  v.  Kitter,  60 
\V.  Va.  193,  233,  54  S.  E.  4S4. 
886-46  Rollins  V.  R.  Co.,  73  N.  J. 
L.  64,  62  A.  929;  Webb  v.  Eitter,  00 
W.  Va.  193,  54  S.  E.  4S4;  Wilson  i'. 
Braden,  56  W.  Va.  372,  49  S.  E.  409, 
107   Am.  St.   822. 

886-52  Woodward  v.  Keck  (Tex. 
Civ.),  97  S.  W.  852.  To  show  grantee 
was  administrator  (Gunn  v.  Turner,  13 
Ont.  L.  R.  [Can.]  158),  or  that  per- 
son named  was  widow  or  sole  heiress 
of  dei-edent.  Wilson  r.  Braden,  56  W, 
Vn  S72.  49  S.  E.  409,  107  Am.  St.  822. 
887-56  Fuller  v.  Saxton,  20  N.  J.  L 
01. 

887-57  Woodward  v.  Keck  (Tex 
Civ.),   97   S.   W.    852. 


AIHMALS. 

Opinions  a.t  to  identity,  SS9-3;  lionf/e 
animals,  889-3;  Brand  evidence  of  owner- 
ship prior  to  recording,  890-4;  False 
hranding,  891-12;  Presumption  of  dog's 
viriotisness,  898-29;  Presumption  of  neg- 
ligence in  l-ecping  dogs,  898-29. 
For  a  treatment  of  actions  and  mat- 
ters of  procedure  under  the  following 
heads  see  the  authority  cited: 
Injuries  to  Persons. — 1  Standard  Proc. 
94(;95G. 

Injuries   to   Other  Animals. — 1    Stand- 
ard Proc.  953-9.-S. 

Contagious    or    Infectious    Diseases. — 1 
Standard  Proc.  958-905. 
Injuring  or  Killing  Animals. — 1  Stand- 
ard Proc.  905-974. 

Driving    from   Range    or    Pasture. — 1 
Standard  Proc.  975-976. 
Agistment. — 1    Standard  Proc.  970-979. 
Animals  Running  at  Large. — 1   Stand- 
ard pROf.  979-!K3. 

Marks  and  Brands. — 1  Standard  Proc. 
9s3-9^5. 

889-1     P.    r.    Romero,    12    Cal.    App. 
400,  107  P.  709;   S.  r.  Brinkley,  55  Or. 
mf.   104   p.   S93. 
Brand  is  not  prima  facie  evidence  of 


ownership.  Cuerth  f.  Arbogast  (Mont.), 
130    P.    383. 

' '  It  does  not  take  a  statute  to  make 
brands  and  marks  on  animals  admis- 
sible in  evidence — tliey  are  so  by  vir- 
tue of  tlie  rules  governing  evidence, 
and  it  has  been  held  that  cattle  brand- 
ed with  the  brand  of  the  prosecuting 
witness  is  some  evidence  of  his  owner- 
sliip.  Underbill  on  Crim.  Ev.  297; 
State  r.  Wolfley,  75  Kan.  400,  89  P. 
1040,  93  P.  337,  11  L.  R.  A.  (N.  S.) 
87,  12  Am.  Cas.  412;  People  r.  Romero, 
12  Cal.  App.  400,  107  P.  709.  And  it 
has  also  been  held  that  the  state  may 
jirove  that  an  unrecorded  brand  was 
used  for  years  by  the  party  claiming 
ownership.  Underbill,  §297;  Territory 
f.  Meredith,  14  N.  M.  288,  91  P.  731. 
And  if  brands  and  marks  are  admissi- 
ble in  the  absence  of  a  statute,  then 
those  provisions  of  the  laws  of  1874 
and  1870,  which  render  inadmissible 
records  of  a  brand  unless  the  record 
shows  on  what  part  of  the  animal  the 
brand  is  placed,  have  no  apjdication 
to  those  counties  not  under  the  opera- 
tion of  that  law."  Dugat  v.  S.  (Tex. 
Cr.),  148  S.  W.  789. 
Mark  with  unrecorded  brand  evidence 
of  ownership  (Hurst  v.  Ty.,  10  Okla. 
600,  SO  I'.  280),  though  statute  de- 
clares such  brand  not  to  be  lawful.  S. 
r.  Cardelli,  19  Nev.  319,  10  P.  433. 
Proof  of  ownership  not  made  hy  show- 
ing horses  bore  certain  brands  and  one 
brand  belonging  to  person  alleged  to 
be  owner  of  horses.  S.  v.  De Wolfe, 
29  Mont.  415,  74  P.  1084.  See  Hurst 
r.  Ty.,  10  Okla.  600,  86  P.  280. 
Not  much  weight  given  brands  as  evi- 
dence of  title.  Turnbow  v.  Beckstead, 
25  Utah  468,  71  P.  1062. 
889-3  P.  r.  Romero,  12  Cal.  App.  466, 
107  P.  709;  S.  v.  Wolfley,  75  Kan.  406, 
89  P.  1046,  93  P.  337,  11  L.  R.  A. 
(N.  S.)  87;  Ty.  v.  Valles,  15  N.  M. 
228,  103  P.  984;  Brown  v.  Moss,  53  Or. 
518,  101    P.  207. 

Experiments  to  determine  existence  of 
brand    mav    be    made.      See    Young    v- 
Kinney,  8.5  Xeb.  131,  122  N.  W.  679. 
Opinions  of  experienced  men  competent 
to   show   whether   or   not  a   colt,   whose 
conduct  they  have  observed  in  connec- 
tion with  a  certain  mare,  was  her  foal. 
Miller  r.  Ty.,  9  Ariz.  123,  80  P.  321. 
Range    animals. — Evidence    horse     has 
!  run    at   large    ujion     ]iartially    inclosed 
j  land   in   nn    open    country   shows   he   is 
I  within    statute    concerning    burden    of 
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proof  in  case  of  larceny  of  range  ani- 
mals. S.  V.  Eubank,  33  Wash.  293,  74 
P.   378. 

890-4  S.  v.  Dunn,  13  Ida.  9,  88  P. 
235;  Ty.  v.  Smith,  12  N.  M.  229,  78 
P.  42;  Turner  v.  S.  (Tex.  Cr.),  160 
S.  W.  357;  Powers  v.  S.  (Tex.  Cr.), 
152  S.  W.  909  (in  criminal  eases  un- 
recorded brand  is  admissible  to  prove 
ownership). 

Brand,  when  recorded,  is  evidence  of 
ownership  prior  to  time  it  was  recorded 
if  due  diligence  used  in  having  it  re- 
corded. T>'.  V.  Meredith,  14  N.  M.  288, 
91  P.  731.  Evidence  of  use  of  brand 
in  another  jurisdiction,  long  before  time 
in  question,  is  competent  on  question 
of  owner's  good  faith  in  having  it  re- 
corded, as  well  as  to  show  defendant's 
knowledge  of  it  as  brand  of  owner. 
Ibid.  But  in  Texas  a  certificate  of  reg- 
istration recorded  after  theft  is  not 
admissible  to  prove  ownership  of  the 
animal  stolen;  it  is  competent  only  to 
aid  in  establishing  its  identity.  Turner 
r.  S.,  39  Tex.  Cr.  322,  45  S.  W.  1020. 
890-5  Ty.  v.  Caldwell,  14  N.  M.  535, 
98  P.  167. 

Effect    of   recordation. — Smith  v.  Cum- 
mings,  39  Utah  306,  117  P.  38. 
890-6     Brown    r.    Moss,    53    Or.    518, 
101    P.   207;    Mooney  v.  S.    (Tex.  Cr.), 
164  S.  W.  828. 

Offer  to  pay  value  of  animal  may  be 
proved  as  tending  to  show  ownership. 
Seaborn  v.  S.  (Tex.  Cr.),  90  S.  W.  649. 
Age  of  animal  may  be  proved  to  show 
it  was  old  enough  to  have  been  branded 
before  defendant  sold  his  brand  to 
plaintiff.  Belknap  v.  Belknap,  20  S. 
D.  482,  107  N.  W.  692. 
890-8  S.  V.  Dunn,  13  Ida.  9,  88  P. 
235;  Brown  V.  Moss,  53  Or.  518,  101 
P.  207  (if  record  duly  made);  Turner 
•r.  S.,  39  Tex.  Cr.  322,  45  S.  W.  1020. 
Certified  copy  admissible. — Seaborn  v 
S.  (Tex.  Cr.),  90  S.  W.  649. 
891-11  Bill  of  sale  from  third  per- 
son claiming  title  admissible  to  prove 
ownership.  Seaborn  v.  S.  (Tex,  Cr.), 
90  S.  W.  649. 

891-12  Contra  under  Idaho  statute. 
S.  V.  Dunn,  13  Ida.  9,  88  P.  235. 
In  a  prosecution  for  branding  colts 
with  intent  to  steal  them,  state  must 
prove  ownership  in  prosecuting  wit- 
ness. Changes  in  brands  of  mares  may 
be  shown  to  proA'e  ownership  of  their 
colts  when  connected  with  proof  that 
mares  recognized  colts  sometime  after 


separation  therefrom.  Smith  v.  S.,  17 
Wyo.  481,  101  P.  847. 
993-15  Burden  is  on  defendant  whose 
horse  has  been  permitted  to  run  at 
large  to  show  contributory  negligence 
on  plaintifl"'s  part.  Decker  v.  McSor- 
ley.  111  Wis.  91,  86  Is.  W.  554. 
Proof  of  running  at  large  is  made  by 
showing  animal  was  frequently  at  large 
prior  to  accident.  Decker  v.  McSorlej', 
]  11  Wis.  91,  86  N.  W.  554.  See  Donley 
V.  Fowler,  147  Mich.  288,  110  N.  W. 
1097. 

Suffering  animal  to  be  at  large  is  shown 
by  evidence  he  had  broken  through 
fence  into  plaintiff's  premises  on  three 
prior  occasions.  Hadtke  v.  Grzyll,  130 
Wis.  275,  110  N.  W.  225. 
Reputation  of  trespassing  animal  is 
not  matter  for  proof.  Montgomery  v. 
Glasscock  (Ky.),  121  S.  W\  668. 
892-16  Haves  v.  Miller,  150  Ala. 
621,  43  -S.  818,  11  L.  E.  A.  (N.  S.) 
748. 

Rule  applies  to  keepers.  —  Molloy  v. 
Starin,  113  App.  Div.  852,  99  N.  Y. 
S.    603. 

Rule  applies  to  bees;  but  absolute 
liability  attaching  to  owners  of  wild 
beasts  in  confinement  does  not  extend 
to  keeper  of  bees;  it  rests  upon  neg_- 
ligence.  Petev  Mfg.  Co.  v.  Dryden,  5 
Penne.  (Del.)'  166,  62  A.  1056;  Par- 
sons V.  Manser,  119  la.  88,  93  N.  W. 
86,  97  Am.  St.  283. 
Doctrine  of  scienter  no  application  to 
one  who  kee]is  a  large  number  of  bees 
near  land  of  another;  liability  depends 
upon  reasonableness  of  use  made  by 
defendant  of  his  premises.  Lucas  V. 
Pettit,  12  Ont.  L.  E.  (Can.)  448. 
892-17  Haves  v.  Miller,  150  Ala.  621, 
43  S.  818,  11  L.  E.  A.  (N.  S.)  748; 
Parsons  V.  Manser,  119  la.  88,  93  N.  W. 
86,  97  Am.  St.  283. 

893-18  Domm  v.  Hollenbeck,  259  HI. 
332,  102  N.  E.  782,  142  111.  App.  439; 
Field  V.  Morrison,  142  111.  App.  454; 
Fritsche  v.  Clemow,  109  111.  App.  3j55; 
Emmons  r.  Stevane,  77  N.  J.  L.  570, 
73  A.  544;  Eaible  r.  Co.,  134  App.  Div. 
705,  119  X.  y.  S.  138;  Van  Etten  v. 
Noyes.  12S  App.  Div.  406,  112  N.  Y.  S. 
888;  Bogodonow  v.  Co.,  91  N.  Y.  S. 
331;  Quiglev  v.  Co.,  27  Pa.  Super.  116; 
Curtis  V.  Schlosser,  14  Pa.  C.  C.  600; 
Eddv  r.  E.  Co.,  25  E.  I.  451,  56  A. 
677;  Johnston  v.  Co.,  65  W.  Va.  544, 
64  S.  E.  841. 

Notice  to   agent   imputable   to   owner. 
i  Brown  v.  Green,  1  Penne.    (Del.)   535, 
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42  A.  991;  O'Neill  r.  Blase,  94  ^^fo. 
App.  ()4S,  68  S.  W.  7(14;  Lynch  r.  Kin- 
eth,  3t)  Wash.  SfW,  7S  1'.  '•i'.'?. 
Liability  not  always  depcndont  on 
knowledge. —  If  horse  is  wliore  it  shoulil 
luit  l»c  mill  docs  injury,  i>roof  of  knowl- 
cd^'o  of  his  vicious  propensity  is  not 
palled  for.  llealev  r.  BaliiTntiiio,  (K) 
N.  ,1.  L.  anil,  4!>  A.  511;  K.ldv  r.  K. 
Co..  2")  R.  I.  J.".l,  .■.()  A.  (i77. 
PlaintifT  must  show  vicious  character 
of  horse  which  injureil  liiin,  owner's 
knowledj.'e  thereof  and  his  own  ijjiior- 
anc-o.  Huneman  v.  Co.,  8  Cal.  App.  098, 
97  r.  «19.". 

As  between  bailor  and  bailee  for  hire 
latter  must  sliow  aniiuMl  w.is  \  icious 
and  that  former  knew  or  ou;.dit  to  have 
known  thereof.  This  bein;,'  done,  bail- 
or must  satisfy  jury  of  truth  of  op- 
posing; facts,  (""onn  r.  Ilunsberger,  224 
ra.l-.4.  7:5  A.  :V2i. 

Custodian  of  animals  unloaded  in  tran- 
sit pre.sumed  to  liavo  done  his  duty  in 
carinp  for  them  and  in  disinfectinj^ 
premises  in  which  they  were  confined. 
Eshleman  r.  Co.,  222  '  Pa.  20,  70  A. 
S99. 

Liability  for  keeping  diseased  animals 
is  .le|icnilent  upon  Unowiedj,'e  of  tlieir 
condition  and  negligence  in  manner  of 
keeping  them.  Kshlenum  r.  Co.,  222  Pa. 
20.   7n   A.   899. 

894-19  OTonnor  r.  Burns,  21 G  Mnss. 
590,  104  N.  K.  r)73;  Palmer  r.  Covle, 
187  Mass.  136,  72  N.  E.  844;  Talmage 
r.  Mili.s,  SO  App.  Div.  382,  SO  N.  Y. 
S.  6.37;  McGurn  r.  Crubmau,  37  Pa. 
Super.    }.-(. 

Declarations  made  by  driver  of  horse, 
otherwise  than  as  jiart  of  res  gestate, 
insuflicient  to  show  owner  had  notice. 
Quigley  r.  Co.,  27  Pa.  Rujier.  116. 
Such  declarations  inadmissible.  Harris 
r.  ^'n.,  43  W:ish.  647,  86  P.  1125. 
Identity  of  animal  which  inflicted  in- 
jury may  be  shown  by  evidence  that 
one  of  a  similar  ilescription,  driven  to 
same  wagon,  had  previously  kicked  at 
other  persons.  Tolrnie  r.  Co.,  59  App. 
Div.  332,  69  X.  Y.  S.  841. 
894-20  Dix  v.  Somerset  Coal  Co. 
(Mass.)  104  N.  E.  433;  Corcoran  v. 
Kelly,  61  Mi.sc.  323,  113  X.  Y.  S.  686 
(subsequent  muzzling  of  animal  not  evi- 
dence of  jirovious  knowledge  of  vicious- 
noss). 

Evidence  of  viciousncss. — After  evi- 
dem  c  of  acts  of  viciousness  given  fur- 
ther evideni-e  of  reputation  of  animal 
is    admissible    to     prove     defcmlant's 


knowledge.  Ilenco  the  manner  in  which 
ho  has  been  used  and  declarations  of 
defeuilant  may  be  ]uoved.  Palmer  v. 
Coyle,  187  Mass.  136,  72  X.  E.  844, 
Knowledge  of  tendency  of  horse  to  bite 
may  bo  inferred  from  proof  he  was 
often  muzzled.  Poland  V.  Minshall,  96 
N.  Y.  S.  200. 

Expert  testimony  to  show  character  of 
auinial.  Forsytho  r.  Kluckhohn  (Iowa), 
142  X.  W.  225.  Ex|)ert  opinion  inad- 
missible to  show  vicious  |)ropcnsities  of 
a  }>articular  kind  of  animal  for  pur- 
po.se  of  proving  owner's  knowledge  re- 
sjiecting  animal  of  that  class.  John- 
ston r.  Co.,  65  W.  Va.  544,  64  S.  E. 
S41. 

Fact  that  animal  is  a  watchdog. — Holt 
c.  Myers,  47  Ind.  App.  118,  93  X.  E. 
31,   1002. 

895-21  Subsequent  conduct  may  be 
proved.  Palmer  v.  Covle,  187  Mass. 
136,  72  N.  E.  844;  Harris  v.  Co.,  43 
Wash.  647,  86  P.  112.5. 
895-33  Forsvthe  v.  Kluckhohn  (la.), 
142   X.   W.   225. 

Photograph  inadmissible  to  show  horse 
was  gentle.  ]\I organ  r.  llendrick,  80 
Vt.  284.  67  A.  702. 

Knowledge  of  vicious  character  of  ani- 
mal iii;iy  1)0  sliown  by  proof  it  %\as  one 
of  a  herd  of  range  animals,  which  were 
generallv  vicious.  Harris  V,  Co.,  187 
Mass.  136,  72  X.  E.  844. 
Habits  of  horses. — Evidence  of  a 
horse's  habits  under  similar  conditions 
is  competent.  Johnstone  r.  Tuttle,  196 
Mass.  112,  81  N.  E.  886;  Bcmis  r.  Tem- 
ple, 162  Mass.  342,  38  N.  E.  970,  26 
L.  R.  A.  254;  Broderick  v.  Higginson, 
169  Mass.  482,  48  N.  E,  269,  61  Am. 
Pt.  296;  Palmer  v.  Covle,  187  Mass. 
136,  72  N.  E.  844;  Bucklev  v.  Co.,  22 
R.  r.  358,  48  A.  7. 

Owner  may  show  peaceable  disposition 
in  rebuttal.  Doniin  r.  Ilollciiliock,  259 
111.  .3s2.  Iii2  X.  ]■:.  782. 
Disposition  and  characteristics  of  horse 
may  be  shown  by  witnesses  familiar 
with  it  before  and  after  date  in  ques- 
tion. Putnam  r.  Ins.  Co.,  155  Mi<'h. 
134.  lis  X.  W.  922. 
Burden  is  on  plaintiff  to  show  negli- 
gence in  caring  for  domestic  animal  of 
dangerous  propensities.  Curtis  V. 
Sdilosser,  14  Pa,  C.  C.  600. 
896-24  O'Rourke  r.  Finch,  9  Cal. 
App.  324,  99  P.  392  (as  by  proof  de- 
fendant had  put  collar  on  dog  1>earing 
hitter's  name  and  former's  initials); 
McClain  v.  Assn.,   17  Ida.   63,   104  P. 
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1015;  Anrlerson  v.  Midcllebrook,  202 
Mass.  506,  89  N.  E.  157;  Meilke  v. 
Schabble,  159  Mich.  163,  123  N.  W. 
552  (no  other  similar  dog  in  vicinity). 
Eefusal  of  defendant  to  permit  plain- 
tiff to  see  ilog  after  injury  done  is  com- 
petent. Meilke  v.  Schabble,  159  Mich. 
163,  123  N.  W.  552. 

Iiicen.se  to  keep  dog  is  not  evidence  of 
ownership  by  licensee  in  absence  of 
proof  to  connect  him  with  issuance  of 
it.  Jordan  v.  Carberry,  185  Mass.  181, 
69  N.  E.  1062. 

Burden  of  showing  ownership  on 
plaintiff.  Laguttuta  r.  Chisolm,  65 
Ap]>.  Div.  826,  72  N.  Y.  S.  905. 
Identity  of  dog  may  be  shown  by  his 
habit  of  attacking  sheep.  Eumbaugh 
V.  McCormick,  80  O.  211,  88  N.  E 
410. 

896-25  Comp.  McGurn  v.  Grubnau, 
37  Pa.  Super.  454. 

Knowledge  of  viciousness  of  dog  must 
be    brought    home    to    one    who    merely 
harbors   it,    though    it    is    otherwise   as 
to  owner  under   statute.     Alexander  v. 
Crosbv,  143  la.  50,  119  N.  W.  717. 
8J7-26     ^Slater   r.    Sorge,     106     Mich. 
173,   131    N.  W.  565. 
Evidence  of  previous  injury  to  others 
and   the  owner's   knowledge  thereof  is 
inadmissible.        Klevbolte      v.      Buffon 
(Ohio),  105  N.  E.  192. 
Kind  of  tricks  dog  may  perform,  not 
relevant  where  he  has  bitten  a  person. 
O'Rourke  v.  Finch,  9  Cal.  App.  324,  99 
P.  392. 

In  Louisiana  the  lightest  fault  on  part 
of  owner  of  a  dog  will  render  him 
liable  to  a  person  injured — some  fault 
must  be  shown.  Martinez  v.  Bernhard, 
106  La.  368,  30  S.  901,  87  Am.  St. 
306,  55  L.  R.  A.  671.  It  is  incumbent 
on  owner  to  show  dog  had  always  been 
of  a  kind  temper,  had  never  attempted 
to  bite,  or  given  occasion  to  suspect 
he  would  bite;  failing  to  do  so,  it  is 
presumed  owner  at  fault  in  not  con- 
fining dog.  Bentz  v.  Page,  115  La.  560, 
39  S.  .i99. 

Variance. — If  it  is  alleged  defendant 
kept  a  dog  he  knew  was  accustomed  to 
bite,  action  is  not  sustained  by  proof 
defendant  knew  dog  had  a  savage  and 
ferocious  disposition.  Fritsche  r.  Cle- 
mow,  109  111.  App.  355. 
897-27  Merritt  r.  Matchett,  135  :\ro. 
App.  176,  115  S.  W.  T066  (knowledge 
presumed  if  dog  harbored  long  time); 
Reynolds  v.  Hussey,  64  X.  H.  64,  5 
A.  458;  Buchanan  v.  Stout,  123  N.  Y. 


S.  724;  McGurn  v.  Grubnau,  37  Pa. 
Super.  454.  Contra  Mabrey  v.  Haver- 
stick,  175  111.  App.  309. 
Keeping  dog  chained  is  not  evidence 
owner  knew  him  to  be  vicious.  Fritsche 
r.  Clemow,  109  111.  App.  355. 
Doctrine  of  constructive  notice  not  ex- 
tended to  actions  against  owners  of 
dogs,  particularly  in  absence  of  proof 
dog  w^as  of  a  savage  and  ferocious 
nature.  Fettman  v.  Hencken,  91  N.  Y. 
S.  773;  Muller  v.  S.  Shufeldt,  114 
N.  Y.  S.  1012.  But  knowledge  is  not 
required  if  trespassing  dog  injures  i)er- 
son  or  property.  McCIain  v.  Assn.,  17 
Ida.  63,  104  P.  1015. 
Admission  by  killing  after  mischief 
done  is  evidence  of  dog's  vicious  dis- 
jiosition.  Peeler  v.  McMillan,  91  Mo. 
App.  310.  But  killing  by  another 
than  defendant  cannot  be  proved  un- 
less latter 's  consent  shown.  Holmes  v. 
:\rurray,  207  Mo.  413,  105  S.  W.  1085. 
Declarations  concerning  dog  made  to 
its  owner  by  servant  may  be  proved, 
as  juay  owner's  answer  thereto  for  jnir- 
poso  of  illustrating  his  attitude  toward 
declarations.  Buck  v.  Brady,  110  Md. 
5fiS,  73  A.  277. 

897-28  Gladstone  v.  Brinkhurst,  70 
N.  J.  L.  130,  56  A.  142;  Boler  r.  Sorgen- 
frei,  86*  N.  Y.  S.  180;  Fitzgerald  v. 
Warholy,  109  App.  Div.  606,  96  N.  Y. 
S.  243;  Ayers  v.  Macoughtrv,  29  Okla. 
399,  117  P.  1088;  Mann  v.  Weiand,  81 
Pa.  243. 

Scope  of  owner's  knowledge. — Proof 
that  dog  has  propensity  to  attack 
strangers  is  not  cause  for  inij>uting  to 
owner  notice  he  is  likely  to  injure  i>er- 
son  who  is  temporarily  caring  for  him 
Emmons  r.  Stevane,  73  N.  ,1.  L.  349, 
64  A.  1014.  But  knowledge  that  dis- 
position of  dog  is  such  he  is  likely  to 
commit  injury  similar  to  that  com- 
plained of  is  sufficient  to  impose  liabil- 
itv.  Emmons  v.  Stevane,  77  N.  J.  L. 
570,   73  A.  544. 

Attacks  on  other  dogs  may  be  shown 
where  a  person  has  been  molested. 
Rowe  r.  Ehrmanntraut,  92  Minn.  17,  99 
N.  W.  211.  Previous  attacks  by  dog 
may  be  sliown  to  establish  habit  or  pro- 
pensity. Merritt  r.  Matchett,  135  Mo. 
Api).  176.  115  S.  W.  1066. 
Evidence  tendered  under  specific  offer 
to  show  dog  had  attacked  witness  can- 
not bo  used  on  appeal  to  show  its 
treneral  behavior.  Deitrich  r.  Ketter- 
ing. 212  Pa.  356.  61  A.  927. 
898-29    Presumption    of    knowledge. 
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It  has  licon  supprostod,  when  n  person 
keeps  n  doa  for  tho  luirpuso  of  fruard- 
iii^'  his  property,  it  is  not  unrensonuMo 
to  infer  knowletlfje  of  its  viciuus  pro- 
pensity anil  ne^'lif.'««n«-e  in  allowing;  hint 
to  be  at  lar;;*.'.  ilalnike  r.  Fritvlorieh, 
140  N.  V.  122 1.  :?.')  N.  I-:.  4S7;  La^'uttuta 
r.  C'hisolm,  G.')  A  pp.  Div.  32<i.  72  N. 
Y.  S.  JMt").  In  alisonoe  of  proof  doj» 
was  kept  for  such  purpose  or  his  ownor 
knew  of  his  viciousness,  notice  or  neg- 
ligence is  not  presuniotl  Invauso  dog  at 
large.  I^»onard  r.  Dono^jhue,  87  App. 
Div.  104,  SI  N.  Y.  S.  fiO. 
Negligence  presumed  if  notice  of  dog 'a 
prupfiisity  t»>  liiti>  is  j>rovt'd.  Sileino 
of  owner  and  wife  on  trial  raises  in- 
ference their  testimony  would  havo 
been  unfavorable.  lioler  r.  Sorgcnfrei, 
S«  N.  V.  S.  ISO. 

898-30  Buck  V.  Brady,  110  Md.  5G8, 
73  A.  277;  Meilko  r.  Schabble,  15!» 
Mirh.  1G3,  123  N.  W.  .').-,i:;  Hriec  f. 
Bauer,  108  N.  Y.  42S,  15  N.  E.  GOn, 
2  Am.  St.  4.')4;  Ilahnkc  v.  Friederirh, 
14<»  N.  Y.  221.  3.1  N.  E.  4S7;  Grissom 
r.  Hofins.  .1<>  Wash.  .'>1,  SO  P.  1002. 
ELnowledge  of  member  of  family  of 
(twricr  of  dog  is  knowledge  of  owner. 
Duval  r.  liarnaby,  7.')  App.  Div.  1.14, 
77  X.  Y.  S.  3.'{7;  Bolor  f.  Sorgenfrei, 
SO  N.  Y.  S.  IMI;  Soronen  r.  VonPutsau, 
112  App.  Div.  }.''.7.  98  N.  Y.  S.  431. 
Owner's  knowledge  not  shown  by  jiroof 
oniploye  gave  warning  concerning  dog. 
PoL'odonow  r.  r'o.,  <»!  N.  Y.  S.  'U] . 
8»8-ai  Where  ab.solute  liability  for 
injuries  done  by  dogs  is  iinpo.scd  evi- 
dence of  their  character  or  disjiosition 
is  not  admi.ssiblo.  Kellv  r.  Alderson, 
19  H.  I.  .14  4,  37  A.  12;  Carroll  r.  Mar- 
roux.  9s  Me.  2.19,  .16  A.  S4S. 
Witness  may  testify  of  dog's  reputa- 
tion thou:,'h  inforiiiati<»n  cairie  from  one 
I'erson.  Fisher  r.  Weiidiolzcr,  91  Minn. 
22.  97  N.  W.  42G. 

Identity  of  dog  which  did  damage  need 
not  be  shown  if  defeiiil;iiit  Kept  a  num- 
ber of  dogs  much  alike  in  appearance 
and  ilisposition.  Mcfiurn  r.  (irubnau, 
37    Pa.   Super.    414. 

89fl-32  No  presumption  dog  shown  to 
have  exhibited  vicious  projiensities  may 
not  injure  his  keeper.  Kmmons  r.  8te- 
vane.  77  X.  J.  !>.  .170,  73  A.  .144. 
Disposition  of  dog  may  not  be  proved 
!••  f.wfirnony  respecting  his  face,  it 
Domni  r.  Hollenbcck,  142  111. 
139. 
Unusual  conduct  of  dog  relevant  on 
plaiutilT's   behalf   though   owner   ignor- 


ant of  particular  instance  if  ho  knew 
it  was  acting  strangelv.  Buck  r.  Bra- 
.Iv.  Ill)  Md.  .108,  73  a!  277. 
8{>»-34  Buck  V.  Brady,  118  Md.  ;1G8, 
73  A.  277  (if  evidence  tends  to  show 
dog  which  bit  itlnintifT  had  hydro- 
]diobia);  (Jrissom  r.  lioflns,  39  Wash. 
.11,  SO  p.  1002. 

OOO-ae  Miles  r.  Schrunk,  139  la 
.".•;3,  117  N.  W.  971;  Hunter  f;.  Co.,  9S 
N.  Y.  S.  234;  Buster  r.  .S.  (Tex.  Cr.), 
103  S.  W.  730  (in.sullicient  defense). 
Injury  to  child  who  had  jireviously  an 
noyed  dog.  .Sclijlling  r.  Smith,  7G  Ajii). 
Div.  in  J,  7*^  \.  V.  S.  ISO. 
If  negligence  is  alleged  it  must  bo 
provod.  Coojier  v.  ("ashman,  190  Mass. 
71,  7G  N.  K.  4G1.  In  absence  of  stat- 
ute conditioning  right  of  action  pl;iin- 
ti(T  need  not  prove,  in  first  instance, 
freedom  from  negligence.  llussey  r. 
King,  S3  Mc.  5G8,  22  A.  476. 
900-37  Kelley  r.  Killourey,  81  Coniu 
320,  70  A.  1031;  FeMman  v.  Sellig,  110 
111.  App.  130;  Garland  v.  Howes,  10! 
Me.   .119.   0}    A.   914. 

The  prima  facie  case  made  by  show- 
ing a  dangerous  animal  was  kejit  with 
knowledge  of  his  i)ropensity  can  be  re- 
butted only  by  i)roof  plaintilT,  with 
such  knowledge,  wantonly  e.xcited  him 
or  voluntarily  or  unnecessarily  put 
himself  in  way  of  animal.  Hunter  v. 
Co..  its  K.  Y.  S.  234. 
Burden. — Under  a  statute  giving  right 
of  action  for  injury  done  by  dog  with- 
out fault  of  plaintiff,  burden  is  on  lat- 
ter to  prove  that  he  was  free  from  neg- 
ligence. Garland  r.  Hewes,  loi  Me. 
■149,  64  A.  914.  Defendant  must  show 
injury  inflicted  result  of  accident. 
T>each  r.  Lvnch,  144  Mo.  App.  391,  128 
S.    \V.    791. 

900-38  Animals  killed  or  injured  by 
railroad  train,  see  Yol.  10,  p.  513,  et  seq, 
.'iiid  siipidemcnt. 

0OO-39  Dees  r.  1?.  Co.,  127  Mo.  App. 
3.1:;.  104  S.  W.  4S1;  Logan  r.  R.  Co., 
Ill  Mo.  Ajip.  071.  SG  S.  W.  .165. 
Quantimi  of  proof. — If  evidence  is  cir- 
cutnst;iiiti;il  it  must  negative  every 
other  re:isoiiable  hyjiothesis  save  of  de- 
fendant's negligence.  Gibson  r.  K.  '  o., 
130  la.  411,  113  N.  W.  927. 
9<»1  1(>  Dees  r.  K.  Co.,  127  Mo.  Ai>p. 
3.":;.    inj   S.   W.  481. 

001-12  Warrick  r.  Reinhard,  136  In. 
27,  111  N.  W.  983;  Texas  &  P.  R.  Co. 
r.  Slator  (Tex.  Civ."),  102  S.  W.  156. 
Proof  of  pedigree  may  J)e  shown  by 
jiriuled    register    or    book    of   pedigrees 


174 


ANSWERS 


Vol.  1 


if  it  is  generally  accepted  as  authori- 
tative. Warrick  v.  Eeinhard,  136  la. 
27,  111  N.  W.  983. 

902-43  Columbus  R.  Co.  v.  Woolfolk, 
128  Ga.  631,  58  S.  E.  152. 
902-44  St.  Louis,  etc.  R.  Co.  v.  Phil- 
pot,  72  Ark.  23,  77  S.  W.  901-,  Ft. 
Worth,  etc.  E.  Co.  v.  Hickox  (Tex. 
Civ.),  103  S.  W.  202. 
Value  of  animal  material  as  bearing 
upon  its  reputation  and  quality.  Put- 
nam V.  Ins.  Co.,  155  Mich.  134,  118 
N.  W.  922. 

903-45  Turner  v.  Stephens  (Tex. 
Civ.),  155  S.  W.  1009. 


ANNUITIES. 
See  1  Standard  Pboc,  987-992. 

ANOTHER  ACTION  PENDING. 
See  1  Standard  Proc.  996-1040. 


ANSWERS. 
Answers     Under     the     Codes. — See    1 
Standard  Proc.   1-75. 
Answers   In   Equity. — See   4   Standard 
Proc.  151,  ct  scq. 

906-3  Monroe  C.  Co.  v.  Becker,  147 
U.  S.  47;  Dravo  v.  Fabel,  132  U.  S. 
487;  Pioneer  Min.  Co.  v.  Delamotte,  185 
Fed.  752,  108  C.  C.  A.  90  (suit  to  en- 
force mechanic's  lien);  Kirkpatrick  V. 
McBride,  202  Fed.  144,  120  C.  C.  A 
322  (effect  of  answer  as  evidence); 
Atlantic  T.  Co.  r.  Chapman,  145  Fed. 
820,  76  C.  C.  A.  396;  Fish  v.  Fish,  235 
111.  39G,  85  N.  E.  662;  Fields  r.  Colby 
Comr.,  102  Mich.  449,  60  N.  W.  1048; 
Gates  V.  Grand  Rapids,  134  Mich.  96, 
95  N.  W.  998;  Hudson  v.  Barhani,  101 
Va.  63,  43  S.  E.  189,  99  Am.  St.  884. 
Contra.  Glade  C.  M.  Co.  r.  Harris,  65 
W.  Va.  152,  63  S.  E.  S73  (only  effect 
under  code  is  to  put  plaintiff  to  proof 
of  material  allegations  of  his  bill  so 
far  as  they  are  challenged  by  answer). 
See  Rogers  v.  Rogers,  66  Fla.  6,  62  S. 
S09. 

Not  available  to  prove  affirmative  de- 
fense. Coca  Cola  Co.  r.  Gav-Ola  Co., 
200  Fed.  720,  119  C.  C.  A.  164;  Austin 
Clothing  Co.  r.  Posey  (Miss.),  64 
S.  5. 

907-5  Gogpiiis  r.  Risloy,  13  Pa. 
Super.  316 J  McCary  v.  McDcrmott,  207 


Pa.  620,  57  A.  46;  Alexander  r.  Muse, 
112  Tenn.  233,  79  S.  W.  117. 
910-6  Campbell  r.  Imp.  Co.,  229  U.  S. 
561,  33  Sup.  Ct.  796,  57  L.  ed.  1330; 
Kennedy  v.  Custer,  174  Fed.  972,  98  C. 
C.  A.  584;  Jacobs  r.  Van  Sickle,  127 
Fed.  62,  61  C.  C.  A.  598;  Ford  r.  Tay- 
lor, 137  Fed.  149;  Rogero  v.  Rogero, 
66  Fla.  6,  62  S.  899;  Mitchell  r.  Mason, 
65  Fla.  208,  61  S.  579;  Barnes  &  Jessup 
Co.  V.  Williams,  64  Fla.  190,  60  S.  7S7; 
Pinney  v.  Pinney,  46  Fla.  559,  35  S, 
95;  Mavo  v.  Hughes,  51  Fla.  495,  40 
S.  499;'Ocala  F.  &  M.  Wks.  r.  Lester, 
49  Fla.  347,  369,  38  S.  56;  Fish  v.  Fish, 
235  111.  396,  85  N.  E.  662  (if  not  im- 
peached by  its  own  im[>robability  or 
inconsistent  conduct  or  dec-larations  of 
verifier);  Teich  v.  Mach.  Co.,  177  111. 
App.  354;  Miller  v.  Armstrong,  169 
111.  App.  185;  Hannaman  v.  Wallace, 
97  111.  App.  46;  Salsbury  r.  Ware,  183 
111.  505,  56  X.  E.  149;  Evans  r.  Evans 
(N.  J.  Eq.),  59  *A.  564;  Thomas  v. 
Herring  (Pa.),  91  A.  500;  Adrian  v. 
Fink,  226  Pa.  448,  75  A.  676;  Real 
Est.  &  M.  Co.  V.  Cook,  223  Pa.  158,  72 
A.  345;  Galbraith  v.  Galbraith,  190  Pa. 
225,  42  A.  6S3;  McGary  v.  MeDermott, 
207  Pa.  620,  57  A.  46;  Lance  v.  Lehigh, 
16  Phila.  (Pa.)  38;  Berger  v.  Berger, 
44  Pa.  Super.  305;  Hoj>kins  v.  Stone- 
road,  21  Pa.  Super.  168;  Goggins  r. 
Risley,  13  Pa.  Super.  316;  Pussier  v. 
Weekey,  11  Pa.  Super.  463;  Haynor  v. 
Haynor,  112  Va.  123.  70  S.  E.  531. 
But  not  so  where  denial  goes  only  to 
legal  effect  of  essential  facts  and  not 
to  existence.  Matthaei  r.  Pownall,  235 
Pa.  460,  84  A.  444. 

Evidence  of  one  witness,  with  cor- 
rol)orating  fiicumstam-os,  sufficient. 
Gundakor  v.  Ehrgott,  209  Pa.  284,  58 
A.   476. 

It  is  only  where  discovery  is  sought 
that  two  witnesses  or  one  witness  and 
corroborating  circumstances  are  re- 
quired to  rebut  answer,  as  to  facts  with- 
in defendant's  knowledge,  responsive 
to  discovery  sought.  Toomer  r.  War- 
ren, 123  Ga.  477,  51  S.  E.  393. 
910-7  Kirkpatrick  f.  McBride,  202 
Fed.  144,  120  C.  C.  A.  322;  Phelps  r. 
Root,  78  Vt.  493,  63  A.  941;  Veile  v. 
Blodgett,  49  Vt.  270;  Field  r.  Wilbur, 
49  Vt.  157;  McLane  r.  Johnson,  59  Vt. 
237,   9   A.   837. 

910-8  Gantt  v.  Cox,  199  Pa.  208,  48 
A.  992;  Haynor  v.  Uaynor  (Va.),  70 
S.  E.  531. 
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912-13     Ca.lv    r.    Barnes,     20S     Fed. 

2r,i. 

913-21  Testimony  that  is  evasive  or 
in  conflict  with  answer  may,  in  rdii 
ncctiou  with  otlirr  tinuiiiMtanft's,  uvor- 
como  eflfei't  of  answer  as  ovi<li«ni'i'. 
Ocalo,  etc.  r.  Lfstcr,  19  Vhx.  317,  3S 
S.   'iii. 

Contradictions  of  answer  by  tostiniony 
must  Ix'  of  a  sorioiis  character  to 
whollv  overcome  former.  Hushbmok  ('. 
Co.  r.  Jenkins,  214  I'n.  517,  G3  A. 
MM. 

916-22  Nobles  r.  L'Enple,  58  Fla. 
'i'^'K   "1    S.  -lit.'). 

917-29  Downev  r.  Moriartv,  SI  Conn. 
4»L'.  71  A.  5SI;' llollan.b'r  r.  Co.,  109 
M.l.  131.  71  A.  41J;  Itrown  r.  Click, 
65  W.  Va.  459,  54  S.  E.  (513. 
919-;i3  Southern  L.  &  S.  Co.  r.  A'er- 
di.r.  .■>!  Kla.  570,  40  S.  (>7n;  Mayo  f. 
lluKho.H.  51  Kla.  495,  40  S.  499;  Tyler 
r.  Toph,  51  Fla.  597,  40  S.  (>'_M;  Has- 
Bier  r.  Weekey,  Ik  Pa.  Sujier.  463; 
Vn.shon  r.  Barrett,  lo5  Va.  490,  54 
S.    K.   70.-. 

Defendant  must  prove  unresponsive  al- 
legations.— Tyler  v.  Toph,  51  Fla.  597, 
4n   S.    iV2l. 

919-.15  Co.lwin  r.  Phifcr.  51  Fla. 
4)1.    iv.t.    11   s.  .-:t7. 

If  replication  is  filed  the  usual  gen- 
eral denial  must  be  |irovoil  l>y  pre- 
jioii'lcrance  of  testimony.  Finney  r. 
Pinnev,  46  Fla.  .5.59,  35  "S.  95;  Farken 
V.  SafTord,  4S  Fla.  290,  37  S.  5G7. 
920  36  Northern  P.  R.  Co.  i:  Hov.l, 
177  !■.■.!.  804,  101  C.  C  A.  18. 
920-37  Mayo  r.  llujrhe.s,  51  Fla.  495, 
411  .<.  »:>!»:  McCoy  r.  Kane,  19  Pa.  Super. 
1S7;  Kushbrook'c.  Co.  r.  Jenkins,  214 
Pa.  517,  63  A.  891;  Veilo  v.  Blod^ctt, 
49   Vt.   270. 

Answer  is  responsive  whon  it  directl.v 
travcrsfs  .substaixo  of  each  material 
allopation  of  bill,  is  not  made  on  in- 
formation but  on  personal  knowledge, 
and  does  not  introduce  new  matter. 
Goppins  r.  IJisley,  13  l*a.  Super,  316. 
It  i.s  so  when  confined  to  such  facts 
as  aro  required  by  the  bill  and  those 
inseparably  connected  with  thorn,  form- 
ing a  part  of  one  and  the  same  tran.sac- 
tion,  whether  it  ilischarpes  or  charges 
defendant.  Maxwell  r.  Co.,  45  Fla.  425, 
34  8.  255:  Southern  L.  &  S.  Co.  r.  Ver- 
dier,  51  Fla.  570.  40  S,  676.  And  see 
the  title  "Bills  and  Answers,"  4  Stand- 
ard  P'tr>r. 

921-38  Davis  r.  Home,  57  Fla.  .?96, 
49  S.  505;   Pinney  r.  Pinncy,  46  i^ku 


559,  35  S.  95;  Veile  r.  Rlodgett,  49  Vt. 
270. 

926-1 1     Maxwell  r.  Co.,  45  Fla.  425, 

;;i   s.  -^rh). 

926-17  Corporation  r.  Eden,  62  N.  J. 
i:.|.  512,  50  A.  606;  (Jantt  f.  Cox,  11*9 
Pa.  208,  4S  A.  992;  Bussier  v.  Weekey, 
11   Pa.  Super.  463. 

926-18  Mound  City  Co.  v.  Castle- 
man,  177  Fed.  510;  Lee  f.  Co.,  44  Fla. 
7.S7,  796,  33  S.  456;  Maxwell  r.  Co., 
45  Fla.  425,  34  S.  255;  (Jodwin  t'. 
Fhifer,  51  Fla.  441.  459,  41  S.  597; 
Koach  f.  GI08,  isi  III.  440,  54  N.  E. 
1022;  Bowers  r.  McCJavock,  114  Tcnn. 
43S,  85  S.  W.  893. 

927-49  People's  U.  S.  Bk.  r.  Oilson, 
li;i  Fed.  2S6,  88  C.  C.  A.  332;  God. lard 
I.  U.  Co.,  104  111.  App.  526. 
928-51  Barton  r.  Alliance,  85  Md. 
14,  33,  36  A.  658;  Royston  v.  Horner, 
75  Md.  557,  24  A.  25. 
928-55  Barlow  r.  McDowell,  118  111. 
App.  5(16. 

928-56  Klenk  v.  Byrne,  143  Fed. 
liiiis;  Mayo  r.  Huphes,  51  Fla.  495,  40 
S.  4!>9;  Southern  L.  &  S.  C'o.  r.  Verdier, 
51  Fla.  570,  40  S.  676;  Iloock  r.  Slo- 
man,  145  Mich.  19,  108  N.  W.  447; 
Creilick  r.  Ropers,  144  Mich.  313,  107 
X.  W.  SS5;  Craft  V.  Schlag,  61  N.  .1. 
i:.|.   ."67,    lit   A.   431. 

Entire  answer  must  be  used  as  admis- 
sions if  anv  of  it  is  used.  Reaper  v. 
Chapi.elear,*  104  Va.  14,  51  S.  E.  170; 
Clinch,  etc.  Co.  r.  Harrison,  91  Va.  122, 
21  S.  E.  660. 

Admissions  in  answer  not  mentioned  in 
iintc  (»f  testimony  nor  in  order  of  sub- 
mission not  evidence,  Tait  r.  Co.,  132 
Ala.   193,  31   S.  623. 

Admissions  binding. — ^lillnrd  v.  Mil- 
laicj.  IL':',  111.  .\pp.  U(')l;  Chicapo,  etc. 
H.  Co.  r.  P.,  120  111.  Aj'p.  3o6. 
928-57  Farley  r.  Kittson,  120  U.  S. 
oit.i;  General  E.  Co.  r.  Bullock,  138  Fed. 
412;  General  E.  Co.  v.  Co.,  128  Fed. 
738,  63  C.  C.  A.  448;  Atlantic  T.  Co. 
r.  Chapman,  145  Fed.  820,  76  C.  C.  A. 
396;  Besaon  r.  (Joodman.  147  Fed.  887. 
928-59  People's  U.  S.  Bk.  v.  Gilson, 
161  Fe.l.  286.  88  C.  C.  A.  332;  Braxton 
r.  Lid.lon.  19  Fla.  280,  38  S.  717;  Van 
Dvko  r.  Van  Dvke.  26  N,  J.  Eq.  ISO. 
929-61  People's  U.  S.  Bk.  r.  Gilson, 
lf,i  IV.I.  286.  88  C.  C.  A.  332;  Mankev 
r.  Willouphbv,  21  App.  Cas.  (D.  C.) 
314;  Parken  r.  SafTord,  48  Fla.  290,  37 
S.  .-,67;  Koebel  r.  Doyle.  256  III.  61fi.  100 
N.    E.    154;    Marvel    t*.    Fralinger,    67 
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N.  J.  Eq.  622,  03  A.  166.  See  Sixto 
V.  Maldonado,  2  P.  R.  4.54. 
929-62  Campbell  r.  Imp.  Co.,  229  U. 
S.  561,  33  Sup.  Ct.  796,  .57  L.  cd.  1330; 
Conly  V.  Nailor,  118  U.  S.  127;  Jacobs 
V.  Van  Sickle,  127  Fed.  62,  61  C.  C.  A. 
598. 

931-65  If  unverified  answer  prayed 
for  anil  body  of  bill  contains  inter- 
rogatories addressed  to  ilefendant,  to 
which  he  makes  verified  answers,  these 
are  not  more  weighty  than  ex  parte 
aflidavit.  Marvel  v.  Fralinger,  67  N. 
J.  Eq.  622,  63  A.  166. 
932-66  Verified  answer,  under  amend- 
ment to  equity  rule  41,  can  be  used 
on  hearing  of  ex  parte  application  for 
appointment  of  receiver  with  jirobativc 
force  of  afliidavit,  and  its  allegations 
sustain  the  issue  to  same  extent  as  in 
other  cases.  Ford  v.  Taylor,  137  Fed. 
149.  Answer  not  conclusive.  Barron 
V.  Mevers,  140  Mich.  431,  103  N.  W. 
842. 

932-67  Delta  &  P.  L.  Co.  r.  Adams, 
93  Miss.  340,  48  S.  190;  Craft  v. 
Schlag,  61  N.  J.  Eq.  .567,  49  A.  431. 
If  complainant  recognizes  answer  as 
suflirient  for  a  lioarin;,'  upon  it  and  tho 
bill,  he  waives  formal  defects  in  veri- 
fications. Lee  V.  Co.,  44  Fla.  787,  796, 
33  S.  456. 

934-70     Baugher  v.  Conn,  1  Pa.  C.  C. 
184;   Veile   v.   Blodgett,  49  Vt.  270. 
935-72     Oantt   v.   Cox,    199   Pa.    208, 
48   A.   992. 

937-78  -Answer  of  one  defendant  ia 
evidence  against  co-defendant  where 
latter  claims  through  person  whose  an- 
swer it  is  profiosed  to  read  when  co- 
defendants  jointly  interested  as  part- 
ners or  otherwise,  and  resi)ondent  re- 
fers in  his  own  answer  to  that  of  his 
co-defendant  for  further  information. 
PHrst  rule  has  no  application  where  an- 
swer is  of  defendant  who  had  parted 
with  all  interest  in  property  involved 
when  answer  made  and  was  not  in- 
terested in  result  of  suit,  his  infant  co- 
defendants  asserting  their  rights  to  the 
propertv.  Sawvera  v.  Sawvers,  106 
Tenn.  597,  €1  S".  W.  1022. 


APPEAL  BONDS. 

For  a  treatment  of  the  nature  of  ap- 
peal  bomls  and    actions  tiiereupon,  see 
2  Standard  Pkoc.  76,  rt  scq. 
9-IO-1     Recitals    in    bond    of    matters 
recited  as  being  of  record,  if  not  sup- 

U  ] 


ported  by  record,  are  of  no  avail.  Par- 
nass  v.  Eyerson,  128  111.  App.  489. 
9-40-2  Judicial  notice  taken  of  bond 
filed  in  court  in  which  action  pemliug. 
P.  r.  Ackorniann,  14<j  111.  App.  3(11. 
In  absence  of  verified  plea  of  non  est 
factum  execution  of  bond  cannot  be 
denied.  P.  V.  Ackermann,  146  111.  App. 
301. 

Affidavit  by  party  competent  to  show 
filing  of  lost  bond,  and  aflidavit  of  ap- 
j)roving  oflicer  competent  to  show  non- 
ap])roval  of  bond.  Fowler  v.  Newsora, 
174  Ind.  104,  90  N.  E.  9. 
94()-5  In  absence  of  seal  on  bond 
executed  by  corporation,  authority  of 
oflicer  who  executed  it  may  be  shown 
bv  cor])orate  records.  Campbell  r. 
Poi)e,  96  Mo.  468,  10  S.  W.  187. 
941-7  In  absence  of  denial  of  the 
fact  it  will  be  presumed  order  of  su- 
persedeas issued  in  accordance  with  of- 
flicial  dutv.  U.  S.  F.  &  G.  Co.  v.  Boyd, 
29  Ky.  L.  R.  598,  94  S.  W.  35. 
941-8  Introduction  of  bond  by  i»arty 
who  gave  it  almost  equivalent  to  con- 
fession of  judgment.  Proudfoot  v.  Gu- 
dichsen,  102  111.  App.  4S2. 
941-21  Acts  of  justice  in  making 
out  and  certifying  proceedings  raises 
7)rcsumption  bond  was  perfected.  Mejia 
r.  Alimorong,  4  Phil.  Isl.  572. 
942-30  In  an  action  of  debt  upon 
ajU'eal  bond,  a  special  traverse  being 
pleaded,  certified  copy  of  court  order 
is  admissible  to  show  appeal  not  finally 
dismissed,  and  it  may  be  shown  mo- 
tion granted  to  reinstate  it.  Rogers 
r.  Baith.  117  111.  Aj.p.  323. 
942-31  The  costs  are  in  the  discre- 
tion of  the  court,  and  the  discretion 
will  not  be  interfered  with  unless 
abused.  Comstock  r.  Redmond,  252  111. 
522.  9i;  X.  E.  1073.  See  the  titles  "Ap- 
peal  Bonds"  and  "Costs"  in  Stand- 
ard Proc. 


APPEALS. 
See  2  Standard  Proc.  105-483, 


APPEARANCES. 


See  2  Standard  Proc.  4*54-566. 


APPRENTICES. 
Form  of  indentures. —  1  Standard  Proc. 
'(',9 -":',. 

Judicial  proceedings  to  bind. — 1  Stand- 
ard Proc.  573-577. 
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Temiinatiou    of   relation. — 1    Standard 

I'utir.   r>77."t7l'. 

Actions  civil   and  criminal. — 1    Stand- 

AKD    i^ROC.   oSO-oii". 

947-21     Pact  accusctl  is  a  practifing 

attoriifV  Khows  ho   wna  not  appri-nticc. 

Holmes  f.  S.,  82   Neb.  40G,  118  N.  W. 

W. 

0-17-23     Failuro    to    teach.     Lcpau    v. 

Ma.li    r-    (Mich.),  144  N.  \V.  CS»3. 


ARBITRATION  AND  AWARD. 
Proceeding's  before  arbitrators. — Sec  2 
Stanpaiid   Vroc.  .'0.'  i'2'). 
Relief    from    award. — See   2    Standard 

rnoc.  i".jt>  f.\-2. 

Enforcement  of  award. — See  2  Staxd- 
Aiu)   !*':oc.   t'>'.'.'2  I'li.".. 

Action  on  original  claim. — See  2  Stand- 
ard  I'KOC.  OOl-GiiT. 

951-9     Kail    Hnire    r.    Co.,    137    Wis. 
.'.17,   11!)  N.  W.  .').".'). 
952-14     Karajisthiusky    r.    Rothbaum 
(Mo.).    1G3    S.    W.    290;    Hurst   f.   Fuu- 
Bton    (Tox.  Civ.).  91    S.  W.  319. 
If  duty  of  arbitrators  rof|uiicd  parties 
to  submit  eviilfiHc  it  is  i.resumed  they 
(H.l   so.     I'roctor   &   G.   Co.   v.   Co.,   128 
Ga.  60G,  C22,  57  S.  E.  879. 
953  16     Beall    r.    B.l.    of   Trade,    lfi4 
Mo.  A  pp.  ISI),  14S  S.  \V.  SSG;  Slaughter 
c.    Crisman    &    Nesbit    (Tex.   Civ.),   l.)2 
S.    W.   20.1;    Eau   Claire   f.   W.   Co.,   137 
Wis.  "17,  119  N.  W.  .555. 
955-22     Peall    r.    B<1.    of    Trade,    164 
Mo.  App.  ISfi,  14S  S.  W.  3Sn;  Eau  (^aire 
C.  W.  Co.,  137  Wis.  517,  119  N.  W.  555. 
955-24    Mason  r.  Assn.,  23  S.  D.  431, 
12U  N.  W.  ■i'2;\. 

Under  California  code  exclusion  of  evi- 
dem-e  muHt  be  shown  to  have  preju- 
diced rights  of  romplainant.  Manson 
t.  Wilcox,  140  Cal.  2iit;,  73  P.  1004. 
95G-27  Vincent  v.  Ins.  Co.,  120  la. 
2 7 J.  ;'4  N.  W.  458. 

957-28  Manson  r.  Wileox,  140  Cal. 
2or),  7.1  p.  1(101;  Wood  r.  Hingley,  5 
Haw.  !"-  '•  ish  f.  Dist.,  105  Pa.  21, 
30  A.  Winkle  v.  Ins.  Co.,  55 

W.    Vn,      -    .      ,    S.    E.   S2. 
Ort7-:i'2     Titrnny   r.   Coflfey,   142    Mo. 
App.    210.     ij:,    S.    W.    117*1;     P.ray    c. 
Staples.  1  $9  N.  C.  89,  G2  S.  E.  7s6. 

958-37     I-      -  R.  &  C.  Co.  c.  Mc- 

Isnnr.  '.',7  <  -^4. 

AW-Trd      fO'  1      ^^ln«•      ilirif      nn<' 
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be  met  bv  oral  or  doi'umcntary  proof. 
Lew  r.  Jns.  Co.,  58  W.  Va.  54(j,  52 
S.  K.  4U». 

Prior  award  bet\voen  the  jiarties,  mailo 
under  oral  submission,  may  be  i)rove<l 
bv  parol.  Home  v.  Hutchins,  71  N.  H. 
iL'S,   51    A.   (i.'l. 

Revocation  of  written  submission  can- 
not be  shown  by  jiarol.  Alanil  v.  Pat- 
terson, 19  Ind.  App.  G19,  49  N.  E.  971. 
05!)-I{9  Copy  of  agreement  for  arbi- 
tration admissible  under  usual  condi- 
tions; its  cxei'ution  may  be  jiroved  by 
circumstantial  evidence.  Proctor  &  <■. 
Co.  V.  Co.,  L28  Ga.  GOG,  G17,  57  S.  K. 
S79. 

9GO-12  Parol  submission  void  if  title 
to  land  involved.  Walden  r.  McKia- 
non.  157  Ala.  291,  47  S.  S74. 
96<>-l6  Award  can  only  be  proved 
by  the  fact  itself,  ami  not  Ity  admis- 
sions or  statements  of  arbitrators. 
Miller  v.  Carnes,  95  Minn.  179,  103  ^. 
W.   S77. 

961-50     Award    admissible    to    show 
what    contract    was,    though,    as    con- 
strued by  arbitrators,  it  was  impossibl- 
of  performance.     E.   E.   Souther  I.  Co. 
r.  Co..  109  Mo.  App.  353,  84  S.  W.  450. 
964-58     Blakely  O.  &  F.  Co.  v.  Pro. 
tor,  134  Ga.  139,  G7  S.  E.  3S9;  Schmidt 
I.   Glade,    126    111.    4S5,    IS    X.    E.    762; 
Pink  staff  I'.   Steffv,  216  111.  406,  75   X. 
K.   163;  Fore  r.  Berry,  94  S.  C.  71,  7S 
S.  E.  706;  ]\r<-Konnio  f.  R.  Co.,  110  Va. 
70,  65  S.  E.  503;  Kau  Claire  v.  Co.,  137 
Wis.  517,  119  N.  W.  555. 
No  more  than  verdict  of  a  jury. — Clark 
Millincrv  Co.  r.  National,  etc.  Co.,  IGO 
N.  C.  130,  75  S.   E.  914. 
Items  of  value  used  by  appraisers  may 
be    shown    bv    parol.      Low    Kst.    ("o.    V. 
Cor]...   35   K.'  1.   352,   86   A.   SSI. 
965-61     Evidence  inadmissible  to  ex- 
plain   action    of    arbitrators    in    recon- 
siilering    original     award     and    making 
second  one.     Brown  r.  Durham,  110  Mo. 
App.  424,  85  S.  W.  120. 
065-62     Eberhardt   r.  Ins.   Co.    (Ga.), 
SO  S.  E.  856;  Travelers'  Ins.  Co.  f.  Co., 
Ml    Wis.  103,  123  N.  W.  G43. 
965-65     Central,   etc.    Co.   f.   Co.    (N. 
.1.),   87   A.  235;    Eau  Claire  v.  Co.,   137 
Wis.  517,  119  N.  W.  555.     Testimony  of 
arbitrators    received,    though    not    per 
mittod   to  overcome  award.     Walden   r. 
McKinnon,  l."9  Ala.  291,  47  S.  ^74. 
967-69     Lehigh   C.   &   N.  Co.   r.   Zeh- 

"•    Pa.  C.  r.   121. 

"*     Evidence  .'is  to  rjualific.ntior:'. 
re  is  immaterial  if  be  did  not 
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act.  Kaplan  v,  Ins.  Co.,  73  N.  J.  L. 
780,  65  A.   1S8. 

969-77  Refusal  of  arbitrator  to  act 
may  be  shown.  Lattin  i\  Gamble,  154 
Mich.  177,  117  N.  W.  575. 
969-78  But  a  custom  in  conflict  with 
the  written  contract  of  submission  can- 
not be  so  shown.  Proctor  &  Gamble 
Co.  V.  Blakeley  Oil  &  F.  Co.,  137  Ga. 
407,   73   S.  E.  378. 

969-81  Notice  of  meeting  presumed 
gi\  en  if  arbitrators  aj^peared  at  time 
and  place  appointed.  Reesman  v.  Ins- 
Co.,  3  Pa.  C.  C.  1. 

970-83  Jensen  v.  Co.,  27  Utah  66,  74 
P.  427. 

A  transcript  of  the  evidence  given  be- 
fore arbitrators  is  comjietent  to  show 
what  they  considered.  Jensen  v.  Co.,  27 
[^tah   66,   74  P.  427. 

Refusal  to  hear  evidence  concerning  a 
certain  matter  may  be  shown.  Harker 
V.  Hough,  7  N.  J.  L.  428;  Ruckman  v. 
Ransom,  35  N.  J.  L.  565;  Caldwell  v. 
Brooks,  10  N.  D.  575,  88  N.  W.  700. 
Omission  from  award  of  one  of  the 
items  submitted  cannot  be  shown  by 
parol  at  law,  no  misconduct  being  al- 
leged against  arbitrators.  Kaplan  v. 
Ins.  Co.,  73  N.  J.  L.  780,  65  A.  188. 
"Even  in  equity,  except  in  cases  of  ac- 
cident or  mistake,  such  decision  is  final 
unless  corruption  or  misconduct  be  im- 
puted to  them. ' '  Kaplan  v.  Ins.  Co., 
supra. 

97i-8S     Corey   Coal   Co.  v.   Gas   Co., 
231    Pa.  24,  79  A.  812. 
973-87     Jensen    f.    Co.,    27    Utah    66, 
74   P.   427. 

Arbitrator  may  testify  as  to  course  of 
the  argument  before  him,  what  claims 
made  and  admitted.  Duke  of  Buccluch 
V.  Board,  L.  R.  5  H.  of  L.  (Eng.)  418, 
462.  And  basis  on  which  valuation  of 
assets  and  liabilities  made.  In  re 
Southampton,  12  Ont.  L.  R.  (Can.) 
214. 

974-93  Manson  r.  Wilcox,  140  Cal. 
206,  73  P.  1004;  Evans  r.  Edenficld,  7 
Ga.  App.  175,  66  S.  E.  491,  foil.  South 
Carolina  R.  Co.  r.  Moore,  28  Ga.  398, 
73  Am.  Dec.  778;  Corrigan  v.  Rocke- 
felloi,  67  O.  354,  66  N.  E.  95. 
975-98  Impeachment  of  award. — A 
paper  containing  oj'iiiion  of  iirbitrators 
and  signed  and  delivered  by  them  with 
award,  giving  rearona  for  Irittor,  if  not 
referred  to  in  award,  made  a  part  of 
it  nor  required  by  submission,  is  not 
admissible  to  impeach  award.  Corri- 
gan f.  Rockefeller,  67  O.  354,  66  N.  E. 


95;  London  D.  Co.  v.  St.  Pauls,  32  L. 
J.  Q.  B.   (Eng.)   30. 

Prejudice  of  arbitrator  not  shown  by 
proof  of  service  in  a  smaller  capacity; 
nor  improper  conduct  by  error  of  judg- 
ment.    Van  Winkle  v.  Ins.  Co.,  55  W. 
Va.  286,  47  S.  E.  82. 
976-99     Shawhan  v.  Baker,   167   Mo. 
App.  25,  150  S.  W.  1096.     See  Mason  v. 
Assn.,  23  S.  D.  431,  122  N.  W.  423. 
Fraud    may    be    shown    by    evidence 
creating    a    belief,    not    merely    a    sus- 
picion— it  need  not  be  clear,  cogent  and 
convincing.     Perrv   v.  Ins.   Co.,  137   M. 
C.   402,  49   S.   E.   SS9. 
Unprofessional  conduct  of  attorney  for 
a  party  may  be  shown.    Lattin  v.  Gam- 
ble, 154  Mich.  177,  117  N.  W.  575. 
976-2     Perry    v.    Ins.    Co.,    137    X.    C. 
402,  49  S.  E.  889. 

Gross  inadequacy,  shocking  to  moral 
sense,  is  evidence  for  jury  on  question 
of  fraud  and  corruption  or  partiality 
and  bias.  Perry  v.  Ins.  Co.,  137  N.  C. 
402,  49  S.  E.  889. 

976-3  Stone  r.  Baldwin,  226  111.  338, 
80  N.  E.  890;  Seaton  v.  Kendall,  171 
111.  410,  49  N.  E.  561. 
977-4  Mississippi  C.  0.  Co.  v.  Buster, 
84  Miss.  91,  36  S.  146;  Van  Winkle  v. 
Ins.  Co.,  55  W.  Va.  286,  47  S.  E.  82. 
977-5  Cross  v.  Cross,  56  W.  Va.  185, 
49  S.  E.  129. 

977-8  Heritage  r.  S.,  43  Ind.  App. 
595,  88  N.  E.  114  (to  show  all  did  not 
deliberate). 

977-9  Ratification.  Stone  r.  John- 
ston, 167  Mo.  App.  456,  151  S.  W.  9S7. 
978-13  Proctor  &  G.  Co.  v.  Co.,  128 
Ga.  606,  621,  57  S.  E.  879;  Xotley  v. 
Davies,  5  Haw.  43;  Heritage  c.  S.,  43 
Ind.  App.  595,  88  N.  E.  114;  Vincent 
r.  Ins.  Co.,  120  la.  272,  94  N.  W.  458; 
Seibert  r.  Ins.  Co.,  132  la.  58,  106  N. 
W.  507:  Central,  etc.  Co.  r.  Co.  (N.  J.), 
87  A.  235;  Kaplan  v.  Ins.  Co.,  73  N.  J. 
L.  780,  65  A.  188;  Caldwell  r.  Brooks, 
10  N.  D.  575,  88  N.  W.  700;  Gar<lncr  f. 
Lincoln,  5  Phila.  (Pa.)  24;  Sanders  v 
Newton,  57  Tex.  Civ.  319,  124  S.  W. 
482;  Ridcill  r.  Dupree  (Tex.  Civ.),  85 
S.  W.  1166;  Jensen  r.  Co.,  27  Utah  66, 
74  P.  427;  Van  Winkle  f.  Ins.  Co.,  55 
W.  Vn.  286,  47  S.  E.  82. 
978-14  Rolfe  r.  Ins.  Co.,  105  Me.  58, 
72  A.  732. 

Award  made  between  others  than  par- 
ties anij  covering  another  subject-mat- 
ter is  not  evidence.  Multnomah  County 
V.  Co.,  49  Or.  204,  S9  P.  3S9. 
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For  a  treatment  i.f  procodural  matters. 
?<><>  ;]  Standakd  I'ltoc.  1  29. 
981-2  Corpus  delicti  not  shown. 
Brown  r.  C.  S7  Va.  21'),  12  S.  E.  472; 
S.  r.  Pioiiick.  -Ji5  Wash.  .■)2,?.  90  P.  W.l. 
Shown  by  circumstantial  evidence. — S. 
r.  MilIiiuMcr.  I(i2  la.  0!>2,  72  N.  W. 
27".. 

Absence  of  owner's  consent  nood  not 
be  proved.  Caildoll  r.  S.,  50  Tex.  Cr. 
3S0.  97  S.  W.  70,"). 

Attempt  to  commit  arson.  See  S.  v. 
Hold.itt.  228  Mo.  2ri2.  128  S.  W.  9o3, 
holdin;:  that  the  ovidenoo  satisfied  tlio 
demands  of  the  statute. 
982-3  D-avis  r.  S.,  Ill  Ala.  fi2,  37  S. 
67<);  S.  r.  Loi-kwood  (Del.),  74  A.  2; 
S.  r.  Watson.  17  Or.  543.  »5  P.  336. 
Age  and  intelligence  of  accused  and 
all  surrounding  (inumstances  regarded. 
S.  r.  Jackson,  3  Penne.  (Del.)  15,  50 
A.   270. 

Intent  essential  element  in  prosecution 
for  malic  iuusly  burning  ]iroj>erty  to 
defraud  insurer.  Mai  r.  P.,  224  111. 
414,  79  N.  E.  633.  Unlawful  intent 
presumed.  S.  v.  Smith,  55  Or.  408,  106 
P.  797. 

Compulsion  must  be  shown  to  have 
been  imminent  and  rested  on  well 
founded  apprehension  of  physical 
danger.  Koss  i:  S.,  169  Ind.  388,  82 
N.    K.  781. 

982-4  Matthews  r.  S.,  in  Ha.  App. 
302,  73  S.  E.  404  (holding  evidence  in- 
suflicient  to  rebut  presumption  of  acci- 
dental homicide);  Williams  r.  S.,  125 
Ga.  741,  54  S.  E.  661;  Hurlev  r.  S.,  6 
Ga.  App.  776,  65  S.  E.  816;  West  r.  S., 
6  Ga.  App.  105,  64  S.  E.  130;  S.  r.  Mill- 
meier,  102  la.  692,  72  N.  W.  275;  S.  v. 
Jones,  106  ISfo.  302,  17  S.  W.  366;  S. 
r.  Pienick,  46  Wash.  523.  90  P.  fi45. 
Absence  of  explosive  substance  in 
house  mav  bo  shown.  Davis  r.  8.,  141 
Al:..  '12.  37  S.  676. 

982-5  Kahn  r.  S.  (Tnd.),  105  N.  E. 
385;  Colbert  r.  S.,  125  Wia.  423,  104 
N.  W.  61. 

982-6  Anderson  r.  S.  (Tex.  Cr.),  159 
S.  W.  S47;  P.  r.  McLain,  43  Wash.  267, 
86   P.  390. 

982-8  Title  to  vacate  private  prop- 
erty must  be  shown  by  deed.  Gold- 
smith r.  S.,  46  Tox.  Gr.  556,  81  S.  W. 
710. 

Allegation  as  to  ownership  must  be 
provfd.  P.  r.  Butlor,  62  Apj..  Div.  508, 
71  N.  Y.  S.  129.  But  not  if  house 
otherwise  described  and  identified.     P. 


I.  Laverty,  9  Gal.  App.  756,  100  P. 
Mi9. 

Defendant's  receipt  for  rent,  compe- 
tent.     :S.   c.   Watson,  47   Or.   543,   85   P. 

Certified  copy  of  proceedings  in  bank- 
rujitcy  showing  appointiiHMit  of  com- 
jdainant  as  trustee,  sullicient.  Morgan 
r.  S.,  120  Ga.  499,  48  S.  E.  238. 
982-9  Johnson  f.  S.  (Ala.),  55  S. 
268;  JIarrell  v.  S.,  121  Ga.  607,  49  S. 
E.  703;  S.  r.  Pcrrv,  74  S.  C.  551,  54 
S.  E.  764;  Pinckard  r.  S.,  62  Tex.  Cr. 
602,  138  S.  W.  601. 
Ownership  of  public  house  of  worship 

need  not  ho  proved.  S.  v.  Hunt,  190 
.Mo.  353,  SS  S.  W.  719. 
Lease  by  owner  does  not  constitute 
variance  from  allegation  of  ownership. 
Dunlap  V.  S.,  50  Tex.  Cr.  504,  98  S.  W. 
845. 

9S3-10  If  title  in  officer  by  virtue 
of  law  it  may  be  proved  without  deed. 
Savage  v.  S.,  8  Ala.  App.  334,  62  S. 
999;  Morgan  v.  S.,  120  Ga.  499,  48  S.  E. 
238;  Hester  v.  S.  (Tex.  Cr.),  51  S.  W. 
932. 

983-11  Allen  r.  S.,  62  Tex.  Cr.  501, 
137  S.  W.  1133. 

983-12  Proof  of  identity  of  prop- 
erty burned  may  be  sufficient  without 
proving  ownership.  P.  v.  Davis,  135 
Cal.  162,  67  P.  59. 

983-14  Commission  of  offense  by  an- 
other than  defendant  may  not  be 
shown  by  declarations  of  the  other; 
it  is  necessary  to  show  perpetration  by 
him  of  some  act  entering  into  the 
crime.  McDonald  t\  S.,  165  Ala.  85, 
51    P.   629. 

984-18  Clinton  v.  S.,  56  Fla.  57,  47 
S.  3S9  (owner  may  testify  he  knew 
of  no  others  except  accused  who  were 
ho.stilo  to  him);  Ward  r.  S.  (Tex.  Cr.), 
158  S.  W.  1126.  Contra.  Moore  v.  S., 
51  Tex.  Cr.  468,  103  S.  W.  188. 
Family  hostilities  may  be  shown  and 
accounted  for.  Clinton  r.  S.,  56  Fla. 
57,  4  7   S.  3'<9. 

984-19  ni-will  toward  people  of 
town.  S.  V.  Millican,  158  N.  C.  617,  74 
S.  E.  107;  S.  V.  Allen,  149  N.  C.  458,  62 
S.  E.  .597. 

984-20  S.  r.  Barrett,  151  N.  C.  665, 
65   S.   E.   S94. 

Eeason  for  bad  feeling  existing  be- 
tween accused  and  prosecuting  wit- 
ness mav  bo  shown.  S.  v.  Barrett,  151 
X.  C.  Cido,  65  S.  E.  894. 
984-21  Savage  v.  S.,  8  Ala.  App. 
334,  62  S.  999. 
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084-22  Contra.  McDonald  v.  S.,  163 
Ala.  85,  51  S.  (529  (accused  may  cross- 
examine  witness  for  state  as  to  his 
relations  with  overseer  of  owner  of 
burned  property). 

985-23  Mitchell  v.  S.,  140  Ala.  118, 
37  S.  76;  S.  v.  Lockwood,  1  Boyce  (Del.) 
28,  74  A.  2;  Kinchien  v.  S.,  50  Fla.  102, 
39  S.  467;  P.  v.  Wagner,  180  N.  Y.  58, 
72  N.  E.  577;  S.  v.  Ledford,  133  N.  C. 
714,  45  S.  E.  944;  S.  u.  McLain,  43 
Wash.  267,  86  P.  390. 
Threats  against  officer  of  vessel  burned 
niav  be  proved.  King  v.  Brown,  3 
Haw.   114. 

Conditional  threats  may  be  proved 
when  there  is  evidence  of  bad  feeling, 
though  condition  not  operative.  C.  'V. 
Crowe,  165  Mass.  139,  42  N.  E.  563. 
985-24  Threats  against  owner  of 
property  located  so  near  to  that  which 
burned  as  to  cause  the  latter  to  burn 
may  be  proved.  Bond  v.  C,  83  Va. 
581,  3  S.  E.  149.  Contra  as  to  threats 
acainst  owner's  attorney.  Clinton  f. 
SV,  56  Fla.  57,  47  S.  389. 
986-28  S.  V.  Ruckman,  253  Mo.  487, 
161  S.  W.  705;  S.  i:  Brand,  77  N.  J.  L. 
486,  72  A.  131  (acts  done  months  before 
fire). 

Testimony  accused  said  nothing  about 
persons  in  the  house  and  they  could 
have  been  rescued  if  witness  knew  of 
their  presence  is  incompetent  in  ab- 
sence of  anything  to  suggest  commis- 
sion of  arson  as  cover  for  crime.  S. 
V.  Harvey,  130  la.  394,  106  N.  W\  938. 
986-29  Hinkle  v.  S.,  174  Ind.  276, 
91  N.  E.  1090  (also  recent  application 
for  additional  insurance) ;  Lane  v.  C, 
134  Kv.  519,  121  S.  W.  486;  S.  v.  Cor- 
porale"  (N.  J.),  89  A.  1034;  Moore  r. 
S.  (Tex.  Cr.),  146  S.  W.  183;  Dunlap 
V.  S.,  50  Tex.  Cr.  504,  98  S.  W.  845. 
Parol  proof  of  contents  of  a  policy 
should  not  be  allowed  unless  failure  to 
produce  it  is  excused.  S.  r.  Harve}', 
supra.  But  if  accused  fails  to  pro- 
duce it,  agent  who  issued  it  may  tes- 
tify of  its  contents,  and  refresh  mem- 
ory from  a  record  thereof.  S.  l".  Mann, 
39  Wash.  144,  SI  P.  561. 
That  insurance  held  by  a  relative  on 
an  adjacent  building  also  admissible. 
S.  r.  Gebhart,  70  W.  Va.  232,  73  S.  E. 
964. 

High  rate  of  insurance  in  the  town  is 
nuiiiissible  as  bearing  on  motive  for 
carrving  large  insurance.  S.  r.  Geb- 
hart, 70  W.  Va.  232,  73  S.  E.  964. 


9&7-.'><>  Terms  of  settlement  with  in- 
surer may  be  proved.  S.  v.  Brand,  77 
X.  J.  L.  486,  72  A.  131. 
Policy,  when  Inadmissible. — People  v. 
fioldberg,  146  App.  Div.  335,  130  N.  Y. 
S.  70S. 

987-31  P.  V.  White,  19  Cal.  App.  555, 
126  P.  505. 

Agent  who  issued  policy  may  testify 
property  was  not  over  insured.  S.  V. 
Harvey,  130  la.  394,  106  N.  W.  938. 
Sworn  value  of  stock  of  goods  as  given 
in  ai)i)lication  for  trader's  license  made 
shortly  before  fire  may  be  proved. 
Hooker  v.  S.,  98  Md.  145,  160,  56  A. 
390. 

987-33  Impressions  complainant  had 
informed  defendant  concerning  insur- 
ance, not  provable.  P.  v.  Gotshall,  123 
Mich.  474,  82  N.  W.  274. 
987-34  Value  of  property  is  to  be 
fixed  as  of  time  it  was  insured.  P.  V. 
Helwig,  146  Cal.  601.  SO  P.  1030. 
Accused  may  show  directions  he  gave 
as  to  use  of  insurance  money  when  he 
left  policy  for  collection.  P.  v.  Fitz- 
gerald, 156  N.  Y.  253,  267,  50  N.  E. 
846. 

987-35  P.  V.  Morley,  8  Cal.  App. 
372,  97  P.  84;  S.  V.  Steinkraus,  244  Mo. 
152,  148  S.  W.  877  (distinguishing 
from  a  ease  where  the  charge  is  steal- 
ing or  burglarizing  the  property  of  a 
corporation);  Arnold  V.  S.  (Tex.  Cr.), 
168  S.  W.  122. 

987-36  P.  r.  Morley,  8  Cal.  App.  372, 
97  P.  84;  S.  v.  Steinkraus,  244  Mo.  152, 
148  S.  W.  877;  Arnold  v.  S.  (Tex.  Cr.), 
IfiS  S.   W.  122. 

Defendant  apparently  considered  it 
vaUd,  and  it  was  relevant  evidence, 
though  it  mav  have  been  in  fact  void. 
S.  v.  Roth,  117  Minn.  404,  136  N.  W. 
12. 

License  to  do  business  in  state  need 
not  be  shown.  Smitl)  v.  S.,  149  Wis. 
63,  134  N.  W.  1123. 

988-38  Evidence  is  admissible  to 
show  that  defendant's  stock  was  really 
worth  more  than  the  state's  inventory 
showed.  S.  V.  Gebhart,  70  W.  Va.  232, 
73  S.  E.  964. 

988-40  Existence  of  mortgage  on 
burT.od  i>ro]>city  and  time  of  its  ]iay- 
ment  mav  be  shown.  Joy  v.  Ins.  Co., 
32  Tex.  Civ.  433,  74  S.  W.  822. 
Income  of  accused  and  its  connection 
with  dostroyod  i>roiierty  may  bo  shown, 
he  having  insurance  on  personalty  lost 
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in  building.     Punlap  r.  S.,  50  Tox,  Cr. 

504,  f/S  S/W.  845. 

9SS-13     Evidence  of  tlireats  liy  third 

poison    is    inroiiipotont,    notlunj^    boin;: 

sliowu  to  inijdii'iitc  hini.     S.  l".  McLain, 

43   Wasli.  12G7,  SG  T.  390. 

988-44     S.  r.  Pcirv,  74  S.  C.  551,  51 

S.  E.  7G4. 

988-15     Davis  r.  S.,   141   Ala.  (i2,  37 

S.   (;7(!;    nines   r.  S.,   US  Ga.  3:20,  45  S. 

K.  37(i;   Wiliiaina  r.  8.,  125  Ga.  711,  54 

S.  K.  (WU;   Moon  r.  S.,  12  Ga.  App.  (114, 

77  S,  E.  10S8;  Sims  v.  S.,  12  Ga.  Api>. 
551,  77  S.  E.  S91;  West  r.  S.,  6  Ga. 
App.  105,  64  S.  E.  130;  Ratcliff  v.  S., 
99  Miss.  277,  54  S.  947;  Spears  r.  S., 
92  Miss.  (;i3,  4(>  S.  IGO  (footj.rints  and 
tracKiiij,'  by  Ivioodhounds  sntlicient). 
Direct  evidence  of  burning  and  circum- 
stantial evidence  from  wliich  jury 
could  infer  fire  not  accidental  estab- 
lishes corpus  delicti  independently  of 
confession.  Westbrook  v.  S.,  91  tia.  11, 
IC  S.  E.  100;  Bines  v.  S.,  118  Ga.  320, 
45  S.  E.  376. 

If  burning  conceded  slight  evidence  it 
was  rt'sult  of  incendiarism  will  render 
confession  admissible.  S.  v.  Rogoway, 
45  Or.  601,  78  P.  987,  81  P.  234. 
989-46  Davis  r.  S.,  141  Ala.  62,  37 
S.  676;  P.  r.  Davis,  135  Cal.  162,  67 
P.  59;  P.  f.  Wagner,  ISO  N.  Y.  58,  72 
N.   E.  577;   S.  v.  Rogoway,  45  Or.  601, 

78  P.  987,  SI  P.  234;  Jov  v.  Ins.  Co.,  32 
Tox.  Civ.  433,  74  S.  W.  S22;  S.  v.  Mann, 
39   Wiish.    144,   81    P.   561, 

Implied  admissions,  when  they  consti- 
tute the  strongest  evidence  of  commis- 
sion of  crime  and  defendant's  guilt, 
should  be  proved  beyond  reasonable 
doubt.  Dunlap  v.  S.,  50  Tex.  Cr.  504, 
98   S.  W.  845. 

Acts  and  declarations  of  defendant's 
wife  inadniissibio.  Rav  v.  S.,  43  Tex. 
Cr.  234,  64  S.  W.  1057.  But  where 
husband  is  being  separately  tried  as 
accessory  to  his  wife  her  admissions, 
if  competent  against  her,  may  be 
proved.  S.  c  'Mann,  39  Wash.  144,  81 
P.  561. 

Removal  of  property  from  burned 
building  by  accused  may  be  shown; 
fact  that  fire  was  some  days  later 
only  affects  weight  of  such  evidence. 
S.  r.  Mann,  39  Wash.  144.  S]  P.  561. 
Admission  as  to  previous  fires  in  other 
buildings,  not  compotent  in  prosecution 
for  arson  to  secure  insurance  monev. 
P.  V.  Brown,  110  App.  Div.  490,  96  N. 
Y.  S.  957. 


Declaration  of  purpose  to  escape  from 
prison  nuiv  be  jirovcd.  Bines  r.  S.,  118 
Ca.  :v:0,  45  S.  K.  376. 
Non-denial  of  inculpatory  statements 
in;ide  by  co-defendant  relevant.  1'.  f. 
Morley,'8  Cal.  App.  372,  97  P.  84. 
980--47  S.  V.  Gebhart,  70  W.  Va.  232, 
73  S.  E.  964. 

9S9-50  S.  r.  Ilarvev,  130  la.  394, 
106  N.  W.  938. 

990-51  Cooley  r.  S.,  7  Ala.  App.  163, 
62  S.  292  (evidence  as  to  defendant's 
whereabouts  before  and  after  the  fiie); 
P.  V.  Morley,  8  Cal.  App.  372,  97  P. 
84. 

Anger  toward  prosecutor  after  fire, 
change  of  shoes  when  he  knew  his 
trucks  were  being  measured,  etc.  Dixon 
r.  S.,  11  Ga.  App.  367,  75  S.  E.  266. 
•'The  defenda-t  either  intentionally  or 
accidentally  sot  fire  to  his  jiroperty. 
If  it  was  done  accidentally,  it  is  ex- 
tremely probable  that  he  would  have 
mentioned  that  fact  to  the  first  ac- 
quaintance he  met.  When  told  that 
there  was  a  five  in  town,  he  protended 
to  bo  surprised  and  asked  the  location 
of  the  fire.  This  was  as  strong  an  in- 
dication of  guilt  on  his  part  as  the  fact 
that  he  needlessly  ran  from  the  build- 
ing when  he  saw  it  was  burning.  S.  r. 
St'oinkraus,  244  ^lo.  152,  148  S.'W.  877. 
Refusal  of  defendant  to  allow  exami- 
nation of  goods  pfter  fire  cannot  be 
shown  in  prosecution  for  arson  to  get 
insurance  money.  P.  r.  Brown,  110 
App.  Div.  490,  96  N.  Y.  S.  957. 
990-53  Williams  v.  S.,  11  Ga.  App. 
416,   75   S.   E.   442. 

Possession  of  goods  by  accessory  cannot 
bo  shown  unless  defendant  connected 
therewith.  Ray  v.  S.,  43  Tex.  Cr.  234, 
64  S.  W.  1057.* 

990-53  Kahn  v.  S.  (Tnd.),  105  N.  E. 
385;  Raymond  v.  C,  29  Ky.  L,  R.  785, 
96  S.  W.  515;  P.  v.  Freeman  (App. 
Div.),  145  N.  Y.  S.  1061;  P.  v.  Butler, 
62  App.  Div.  508,  71  N.  Y.  S.  129; 
Smith  r.  S.,  52  Tox.  Cr.  80,  105  S.  W. 
501. 

If  threats  made  by  accused  against 
com]ilaii!iiig  witness  and  owner  of  other 
projterty,  jiroof  may  be  made  of  burn- 
ing of  latter,  after  circumstantial  evi- 
dence received  to  connect  defendant 
therewith,  to  show  guilty  agency  or 
intent  in  setting  firo  to  pro]>erty  in 
question.  Mitchell  r.  S.,  140  Ala.  118, 
37  S.  76. 
Proof  of  prior  similar  offense  cannot  be 
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ma-le.  S.  r.  Graham,  121  N.  C.  623, 
2S  S.  E.  409. 

Former  fires  in  property  of  same  owner 
cannot  be  proved  unless  connection  is 
shown  between  them  and  fire  in  ques- 
tion.    P.  V.  Fitzgerald,  156  N.  Y.  253, 

50  N.  E.  846. 

Acquittal  under  charge  of  causing 
burning  of  other  property  is  competent 
to  rebut  testimony  indicated  in  preced- 
ing paragraph.  Mitchell  v.  S.,  140  Ala. 
lis,  37  S.  76;  P.  r.  Fitzgerald,  156  N. 
Y.  253,  50  X.  E.  846. 
Incendiary  fires  subsequent'  to  defend- 
ant's  imjirisonment  cannot  be  shown. 
S.  r.  Millican,  158  N.  C.  617,  74  S.  E. 
107. 

990-54  P.  V.  Covitz,  262  111.  514,  104 
N.  E.  887;  S.  v.  Thompson,  97  X.  C. 
496,  1  S.  E.  921.  See  S.  v.  Allen,  149 
N.  C.  458,  62  S.  E.  597. 
Prior  crime  cannot  be  shown  as  against 
accessories  before  the  fact,  though 
arson  alleged  to  have  been  committed 
to  conceal  it.  S.  v.  McCall,  131  N.  C. 
798,  42  S.  E.   894. 

Confession  as  to  having  caused  another 
fire  at  same  time  and  as  to  larceny  of 
horse,  competent.  'S.  v.  Jones,  171  Mo. 
401,   71   S.  W.  680. 

991-56  Kahn  v.  S.  (Ind.),  105  N. 
E.  385;  P.  V.  Freeman  (App.  Div.),  145 
N,  Y.  S.  1061  (perpetration  of  like 
crimes'). 

Subsequent  attempt  may  be  proved. 
Kramer  v.  C,  87  Pa.  299.  But  other 
later  offenses  committed  on  property  of 
complaining  witness  cannot  be  shown, 
accused's  intent  being  declared  by 
statute.  S.  V.  Smith,  55  Or.  408,  106 
P.  797. 

Recent  previous  fires  in  premises  may 
be   shown   if    they   occurred    under   sus- 
picious   circumstances.      Hinkle    f.    S., 
174  Ind.  276,  91  N.  E.  1090. 
991-57     McDonald  v.  S.,  165  Ala.  85, 

51  S.  629;  P.  v.  Scott,  13  Cal.  App.  301, 
109  P.  498;  S.  v.  Allen,  149  N.  C.  458, 
62  S.  E.  597;  U.  S.  v.  Mcndezona,  1 
Phil.  Isl.  696;  Thoraason  v.  S.  (Tex. 
Cr.),  160  S.  W.  359;  Ward  v.  S.  (Tex. 
Cr.),  158  S.  W.  1126;  Brown  v.  S.  (Tex. 
Cr.),  150  S.  W.  436;  S.  v.  Cebhart,  70 
W.  Va.  232,  73  S.  E.  964  (where  the 
court  details  at  length  the  facts  sus- 
taining  conviction). 

992-58  Shoes  and  proof  of  foot- 
prints. Davis  r.  S.,  141  Ala.  62,  37  S. 
676;  Heidelbaugh  r.  S.,  79  Neb.  499, 
113  N.  W.  145;  Krens  v.  S.,  75  Neb. 
294,  106  N.  W.  27;  Moore  v.  S.,  51  Tex. 


Cr.  468,  103  S.  W.  188.  Contra,  S.  v. 
Lockwood,  1  Boyee  (Del.)  28,  74  A.  2 
(attempt). 

992-59  Evidence  of  experiments  is 
not  competent  to  sustain  a  theory  ac- 
cused caused  fire  by  certain  means  in 
absence  of  proof  showing  use  of  thing 
experimented  by  him.  Hooker  v.  S., 
98  Md.  145,  56  A.  390.  Experiments 
under  dissimilar  conditions  not  of 
value.  P.  V.  Gotshall,  123  Mich.  474, 
82  N.  W.  274. 

992-60  Expert  testimony  incompe- 
tent on  cjuestion  of  effect  of  opening 
doors  and  windows  on  the  draft.  P.  v. 
Brown,  110  App.  Div.  490,  96  N.  Y.  S. 
957. 

Opinion  as  to  who  made  footprints 
incompetent  if  given  by  witness  who 
has  not  qualified  himself.  Heidelbaugh 
V.  S.,  79  Neb.  499,  113  N.  W.  145.  But 
it  is  said  identity  of  footprints  may 
be  established  bv  opinions.  S.  v.  Mill- 
meier,  102  la.  '692,  72  N.  W.  275; 
Crumes  f.  S.,  28  Tex.  App.  516,  13  S.  W, 
868;  S.  V.  Ward,  61  Vt.  153,  17  A. 
4S3. 

That  fire  chief  had  premises  watched 
at  night  after  fire,  cannot  be  showii.  P. 
V.  Bi-own,  110  App.  Div.  490,  96  N.  Y. 
S.  957. 

992-61  Circumstantial  evidence  in- 
sufficient. P.  V.  Scott,  13  Cal.  App.  301, 
109  P.  498;  P.  V.  Bernstein,  250  111.  63, 
95  N.  E.  50;  Scott  v.  C,  28  Ky.  L.  R. 
911,  90  S.  W.  960;  S.  v.  Peters,  234 
Mo.  572,  137  S.  W.  878;  S.  v,  Morney, 
196  Mo.  43,  93  S.  W.  1117;  P.  v.  Wag- 
ner, 71  App.  Div.  399,  75  N.  Y.  S. 
950;  P.  V.  Johnson,  70  App.  Div.  308, 
75  N.  Y.  S.  234;  P.  r.  Goldberg,  146 
App.  Div.  335,  130  N.  Y.  S.  70S;  P. 
V.  Fitzgerald,  156  N.  Y.  253,  50  N.  E. 
846;  S.  r.  Millican,  158  N.  C.  617,  74 
S.  E.  107;  Moore  v.  S.  (Tex.  Cr.),  146 
S.  W.  183  (where,  under  the  theory 
upon  which  this  case  was  submitte.l,  it 
had  to  be  shown  beyond  a  reasonable 
doubt  that  defendant  was  guilty  of 
burning  the  house  in  order  that  the 
insurance  might  be  obtained);  Jones 
i:  C,  103  Va.  1012,  49  S.  E.  663;  S.  y. 
Gc-bhart,  70  W.  Va.  232,  73  S.  E.  964. 
Flight.— Williams  r.  S.,  11  Ga.  App. 
41(;.    75   S.   E.   442. 

Insufficient    evidence. — Chapman    c.    S., 
157    Ind.   :-.on,   (il    N.   E.   670. 
Circumstantial    evidence    sufficient. — S. 
r.  :\Iillnioior.  102  la.  692,  72  X.  W.  275; 
P.  r.   Wagner,  180  N.  Y.  58,  72  N.  E. 
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577;  8.  V.  McLain,  43  Wash.  2G7,  86  P. 
390. 

Insufficient  facts. — That  tracks  that 
niijiht  ha\o  bi'cii  tlio  dofoiulaiit 's  woro 
fouiul  near  the  liouso,  ami  that  the 
fire  startotl  outside.  Bohlen  r.  S.,  98 
Miss.  723.  .14  8.  241. 
Facts  insufficient  to  convict.  S.  r.  Ruck- 
man.  L*.")3  Mo.  1^7.  nil  >i.  \V.  TiC). 
Cannot  convict  without  proof  of  crim- 
in.il  ngoiu'V.  >>ims  r.  SS.  (Cia.),  79  S.  E. 
1133. 


ASSAULT  AND  BATTERY. 

Burden  of  Proof,  99.");  Intention  to  do 
harm,  99.")-l ;  Consent  to  surgical  oper- 
atinn,  99.")-l ;  Nefilert  to  make  outcry, 
997-.T;  Social  ostracism  of  plaintiff, 
997-5;  Plea  of  (juiltif,  competent,  997-7; 
Contrihutory  ue(]li(jcncc,  1002-39;  Declar- 
ations in  anstrer  to  tiurstions  competent, 
1011-13;  Acts  of  third  party,  1015-47. 
995  Burden  of  proof. — ^PlaintiCP  must 
ostaMisli  Ills  causo  of  action  by  a  pre- 
]ion<loia!i<e  of  evidence.  Vansant  V. 
Koualowski  (Del.),  90  A.  421. 
For  matter  of  procedure  in  criminal 
prosecuti ms  and  in  «ivil  actions,  see  3 
Sta.nuard  I'Roc.  32-45. 
993-1  Bipr?ins  r.  Gulf,  etc.  R.  Co., 
Iii2  Tex.  417.  US  S.  W.  125;  Palmer  r. 
Smith.  ]  J7  Wis.  7(1.  132  N.  W.  f)14. 
One  suing  owner  of  apartment  house 
for  assault  committed  l»y  janitor  in 
e.jectiny  him  from  the  house  may  show 
that  he  went  there  "on  invitation  of 
a  tenant  to  collect  a  bill,"  such  evi- 
dence being  essential  and  relevant  to 
the  plaintiff's  cause  of  action.  Brend- 
lin  r.  Beers,  68  Misc.  310,  123  N.  Y.  S. 
1062. 

Sufficient  evidence. — K.nst  r.  Link,  90 
Neb.  25,  132  X.  W.  717. 
Intention  to  do  harm  need  not  bo 
siiowii;  it  IS  eii()ii;:li  to  prove  assault 
and  battery  wrongful  ancl  unlawful,  or 
result  of  negligence.  Mercer  f.  Corbin, 
117  Ind.  450,  20  N.  E.  132;  Mohr  r. 
Williams,  95  Minn.  261,  104  N.  W.  12; 
Vosbnrg  f.  I'utney,  SO  Wis.  523,  50  N. 
W.  403.  Intent  immaterial  if  act  not 
juptified  or  excusable  or  assented  to  by 
person  on  whom  committed.  Wrongful 
intent  presumed  if  injury  inflicted  by 
violence.  Schmitt  r.  Kurrus,  234  111. 
57'^.  '^5  N.  E.  261;  Lutterman  r.  Romev, 
143  la.  233,  121  N.  W.  1040.  Proof 
defendant  was  a  lunatic  does  not  ab- 
solve him  from  liability  for  compensa- 


tory damages.  Feld  r.  Rorodofski,  S7 
Miss.  727,  4U  .?.  SIG.  8ee  gener:illy,  as 
to  intent,  tlibeline  r.  Smith,  l(i6  Mo. 
App.  545,  SO  S.  W.  iUil. 
Consent  to  surgical  operation  on  one 
ear  does  not  justify  operation  on  th(< 
other;  it  is  for  jury  to  find  wlietlior 
consent  implied  from  circumstances. 
M<dir  r.  Williams,  95  Minn.  261,  104  N. 
W.   12. 

Presumption  of  innocence  attends  de- 
fendant. McKinstry  r.  Collins,  76  V't. 
221,  56  A.  9S5.  Contra.  Kur/.  v.  Uoerr, 
ISO  N.  Y.  8S,  72  N.  E.  926,  86  App.  \hv. 
5(t7.  S3  N.  Y.  S.  736. 
Preponderance  of  evidence  will  j\istify 
rc.Mivciy  if  assault  ;iiid  l>:itt<'ry  not  of 
a  cliaracter  to  be  attended  with  infamy 
or  in  any  way  felonious.  Solomon  r. 
Huochele,  119  111.  Ajip.  595.  In  some 
cases  rule  is  so  declare<l  without  (piali 
fication  (Clasen  v.  Pruhs,  69  Neb.  27S, 
95  N.  W.  640;  Blackmoro  v.  Ellis,  70 
X.  .1.  L.  264,  57  A.  1047;  Kurz  r.  Doerr, 
ISO  N.  Y.  SS,  72  N.  E.  926)  though 
exem]>larv  damages  claimed.  St.  Ores 
r.  M.(ilashen,  74  Cal.  148,  15  P.  452. 
Time  alleged  not  of  essence  of  wrong. 
Bruske  v.  Neugent,  116  Wis.  488,  93 
N.   W.  454. 

995-2  Subsequent  independent  as- 
sault, made  on  plaintiff  by  defendant's 
son,  cannot  be  shown.  Dornsife  v.  Kal- 
ston,  55  Or.  254,  106  P.  13. 
One  who  has  inflicted  injury  by  violence 
li;(s  tli<>  burden  of  showing  an  inno- 
cent intent.  Sumner  v.  Kinney  (Tex. 
Civ.),  136  S.  W.  1192. 
996-3  Wells  r.  S.  (Ark.),  157  S.  W 
3S9.  Accidental  striking  of  one  jicr-son 
in  malicious  effort  to  hit  another  ia 
malicious.  Davis  V.  Collins,  69  S.  C. 
460.  4S   S.  E.  469. 

996-1  Ulmer  r.  Seelman,  1.59  Miih. 
25:1.  123  N.  W.  1124;  Wirsing  r.  Smitli, 
2-_'2  I'M.  S,  III  A.  9(16. 
Plaintitf  must  show  assault;  that  being 
done,  it  is  i)resu?ned  unlawful.  John- 
son r.  Dailv,  136  Mo.  Ai)p.  534,  118 
S.   W.   530. 

997-5  Miller-B.  L.  Co.  r.  Stewart, 
166  Ala.  657,  51  S.  943;  Birmingham, 
etc.  Co.  r.  Mullen,  138  Ala.  614,  35  S. 
701 ;  LeLaurin  v.  Murray,  75  Ark.  232, 
87  S.  W.  131;  Levidow  r.  Starin,  77 
Conn.  600,  60  A.  123;  Dannenberg  r. 
Berkncr,  IIS  Ga.  885.  45  S.  E.  6S2; 
Chicago  C.  T.  Co.  r.  Mahonev,  230  Ml. 
562.  S2  X.  E.  S6S;  Conklin  r.  R.  Co., 
196  .Mass.  302,  S2  N.  E.  23;  Henderson 
r.  Agon,  148  Mich.  252,  111  N.  W.  778; 
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Shaefer  v.  R.  Co.,  98  Mo.  App.  445, 
72  S.  W.  154;  Eobiiison  V.  Stahl,  74 
N.  H.  310,  67  A.  577;  O'Dell  v.  Boiita, 
157  App.  Div.  349,  142  N.  Y.  S.  179; 
Usher  r.  Severance,  86  Vt.  523,  86  A. 
741;  Dubois  v.  Roby,  84  Vt.  465,  80  A. 
150;  Yount  V.  Strickland,  17  Wyo.  526, 
101   P.  942. 

Previous  threats  may  be  proved  on 
issue  of  self-defense,  plaintiff  being 
aggressor.  Moran  v.  Vicroy,  24  Ky.  L. 
R.  2415,  74  S.  W.  244. 
Threats  need  not  be  personal  to  plain- 
tiff if  they  were  so  broad  as  to  indi- 
cate general  malice  including  him  with- 
in its  scope.  Conklin  v.  R.  Co.,  196 
Mass.  302,  82  N.  E.  23. 

Neglect  to  make  outcry  does  not  create 
presumj)tion  against  woman  assaulted. 
Witzka  V.  Moudry,  83  Minn.  78,  85 
N.  W.  911.  But  silence  may  be  proved, 
as  may  continuance  of  cordial  relations 
between  her  and  defendant,  and  any 
other  facts  not  harmonizable  with  ex- 
perience. Champagne  v.  Hamej",  189 
Mo.  709,  88  S.  W.  92. 
Subject-matter  of  altercation  which  led 
to  assault  and  battery  may  be  shown. 
Robinson  v.  Stinier,  154  Mich.  244,  117 
N.  W.  634;  Coruth  v.  Jones,  77  Vt.  441, 
60  A.   814. 

Prior  provocation  may  be  shown  to 
explain  res  gestae.  LeLaurin  v.  Mur- 
ray. 75  Ark.  232,  87  S.  W.  131. 
Conduct  after  assault  immaterial.  Len- 
fost  V.  Robbing,  101  Me.  176,  63  A.  729. 
But  it  may  be  connected  with  the 
event.  Shaefer  v.  R.  Co.,  98  Mo.  App. 
445,  72  S.  W.  154.  Evidence  not  con- 
fined to  time  of  assault  if  exemplary 
damages  claimed.  Prentiss  r.  Shaw,  56 
Me.  427;  Lenfest  v.  Eobbins,  101  Me. 
17(^,    63    A.    729. 

Trial  of  defendant  not  part  of  res 
gestae,  and  record  of  acquittal  not  ad- 
missible. Stevens  v.  Friedman,  58  W. 
Va.  78.  51  S.  E.  132. 
Social  ostracism  of  plaintiff  and  family 
may  he  })roved  where  wrong  partici- 
pated in  by  many.  Britton  r.  Young, 
36  Tnd.  App.  622,  74  N.  E.  905,  76 
N.  E.  327. 

Consent  not  a  defense. — ^rorris  r.  Mil- 
ler, 83  Neb.  218,  119  N.  W.  Contra. 
Smith  V.  Simon,  69  Mich.  4S1,  37  N, 
W.  548;  Galbraith  v.  Fleming,  60  Mich. 
403,   27  N.  W.  581. 

J>97-6  Trby  r.  Wilde,  155  Ala.  3SS, 
46  S.  454  (declarations  to  third  l^arty 
as  to  what  was  done  to  plaintiff  com- 


petent to  show  animus) ;  Coruth  v. 
.Jones,  77  Vt.  441,  60  A.  814. 
Disposition  made  of  defendant's  prop- 
erty after  assault  may  be  shown.  Mvers 
r.  :\[oore,  3  Ind.  App.  226,  28  N".  E.  724. 
997-7  Satham  v.  Muffle  (N.  D.),  135 
N.  W.  797.  Plea  of  guilty  comi)etent, 
but  circumstances  under  which  it  was 
made  may  be  shown.  Wisnieski  v. 
Vanek,  5  Neb.  (Unof.)  512,  99  N.  W. 
258;  McKinstry  v.  Collins,  76  Vt.  221, 
56  A.  985;  Yeska  v.  Swendrzynski,  133 
Wis.  4  75,  113  N.  W.  959. 
Testimony  of  another  party  sued  for 
same  wrong  not  admissible  against  de- 
fendant, though  it  was  alleged  party 
first  sued  acted  under  defendant's  di- 
rection. Murphy  v.  Cuff,  177  N.  Y.  314, 
69  N.  E.  607. 

997-8  Sellman  v.  Wheeler,  95  Md. 
751,   54   A.   512. 

Expressions  -indicating  pain  admissible 
if  injuries  latent.  Troseliman  r.  Tresch- 
man,  28  Ind.  App.  2()(),  61  N.  E.  961. 
Declarations  by  plaintiff  after  assault, 
indicating  hostility  to  one  defendant, 
whom  he  is  not  charged  with  having 
assaulted,  inadmissible.  Rutledge  v. 
Rowland,  161  Ala.  114,  49  S.  461. 
997-9  Opinions  as  to  extent  of  in- 
juries comi>ctent.  Rutledge  v.  Row- 
land, 161  Ala.  114,  49  S.  461  (medical 
witness) ;  Monize  i".  Begaso,  190  Mass. 
87,  76  N,  E.  460;  Willet  v.  .Johnson, 
13  Okla.  563,  76  P.  174.  But  conclu- 
sions are  not.  Shaefer  r.  R.  Co.,  98 
Mo.  App.  445,  72  S.  W.  154. 
Plaintiff's  appearance  may  be  shown. 
liarlow  i:  Hamilton,  151  Ala.  634,  44 
S.  657. 

998-10  Article  of  clothing  worn  by 
one  of  the  parties  during  affray  ad- 
missible. Morris  v.  Miller,  83  Neb.  218, 
119  N.  W.  458. 

998-11  Reimenschneider  v.  Neusis, 
175  111.  App.  172;  Treschman  r.  Tresch- 
man,  28  Ind.  App.  206,  61  N.  E.  961; 
Phelps  V.  R.  Co.  (la.),  143  N.  W.  853; 
Stewart  r.  Watson,  133  Mo.  Ai)p.  44, 
112  S.  W.  762  (character  not  involved); 
Rittenhoffer  V.  Cutter  (N.  J.),  83  A. 
873  (on  issue  of  excessive  force  by  de- 
fendant in  arresting  plaintiffs);  Coruth 
r.  .Tones,  77  Vt.  441,  60  A.  814;  Barton 
r.  Bruley,  119  Wis.  326,  96  N.  W.  815; 
Paulson  r.  S.,  118  Wig.  89,  94  N.  W. 
771. 

998-12  Reimenschneider  r.  Neusis, 
175  111.  App.  172;  Lenfest  r.  Robbins, 
101  Me.  176,  63  A.  729;  McCormick  r. 
Schtrcnciv    (Tex.  Civ.),   130  S.  AV.  720. 
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998-13  Danncnberp  r.  Rerkner,  IIS 
(1:1.  SS;!,  45  S.  E.  6S2;  Christensen  r. 
Holms  (S.  D,),  144  N.  W.  fllS);  Lowo 
(.  Kiii.t.'.  123  Wis.  1(17,  101  N.  W.  3S1. 
Defendant's  disposition  may  bo  shown 
on  crosa-oxaniiiiaticn  as  to  assault 
made  on  third  poison.  Loo  v.  Lonir- 
woll.  136  Miih.  4.-iS,  99  N.  W.  379; 
T.op.ly  V.  Hoover,  IGO  Mich.  449,  12.1 
N.  W.  394;  Timor  r.  Scelman,  159 
Mich.  253,  123  N.  W.  1124. 
Character  of  plaintiff  may  be  shown  by 
spoiilio  instaiiit\s  and  his  roinitod  char- 
acter by  general  reputation;  first  may 
be  done  though  defendant  had  no 
Lnowlodge  of  each  instance.  6pain 
r.  Rakestraw,  79  Kan.  758,  101  P.  ■iC^r^■, 
Uonninc;  r.  Bartz,  1  O.  C.  C.  (N.  S.) 
389;  MoQuiggan  v.  Ladd,  79  Vt.  90,  64 
A.    503. 

Eeraotencss  of  conduct  not  ground  for 
excluding  evidence,  it  being  ]>resumed 
there  was  no  change.  McQuiggan  v. 
Ladd.  79  Vt.  90,  (U  A.  503. 
Cannot  be  proved  by  specific  acts. 
•  hiistenseu  i-.  Holm  (S.  D.),  144  N.  W. 
919. 

998-15  Shacfer  v.  R.  Co.,  98  Mo. 
A]']..  -1J5,  454,  72  vS.  W.  145. 
Previous  particular  assaults  and  bat- 
teries committed  by  plaintiff  cannot 
bo  proved  to  show  injuries  complained 
of  were  received  in  them,  nor  to  i>rove 
)iis  qnarrclscme  disjiosition.  Lowe  V. 
Ring.  123  Wis.  107.  101  N.  W.  381. 
998-16  Birmingham,  etc.  Co.  v.  Mul- 
len, 138  Ala.  614,  35  S.  701;  Stockham 
t.  Malcolm,  111  Md.  615,  74  A.  569; 
Sellman  r.  Wheeler,  95  Md.  751,  54  A. 
512;  Ulmer  i\  Soelman,  159  Mich.  253, 
123  N.  W.  1124;  Cameron  v.  Joslyn 
(Vt  ),  90  A.  793. 

Empty  eye  socket  may  be  exhibited. 
Orsrltoln  r.  S(ott,  00  Mo.  App.  352. 
Plaintiff's  drunkenness  may  be  shown, 
ard  fact  he  fell  from  a  horse  after 
assault  and  did  not  complain  of  injury 
until  thereafter.  Patrick  r.  Kenton, 
23  Ky.  L.  E.  1408,  65  S.  W.  157. 
Physical  condition  of  deceased  wife  of 
plaintitT,  who.so  death  resulted  from 
as.Muult,  mav  be  testified  to  by  him. 
McKinstry  V.  Collins,  76  Vt.  221,  56 
A.   9S.-. 

Complaints  after  assault  may  be  proved. 
Stevens  r.  Friedman,  58  W.  Va.  78,  51 
S.  E.  132. 

Photograph  of  plaintiff  taken  after  as- 
sault inadniissihle  unless  correctness 
shown    (Martin    r.   Moore,  99   Md.   41, 


57  A.  G71);  of  assailant,  adnussiblo. 
llenning  r.  Bartz,  1  O.  C.  C.  (X.  S.) 
3.S9. 

Physical  condition  of  child  bom  after 
assault  cannot  be  shown  unle.^s  issue 
raised  by  pleadings,  and  then  it  must 
be  shown  to  have  been  result  of  as- 
sault. Haupt  V.  Swensou,  125  la.  694, 
101   N.  W.  520. 

Miscarriage. — Where  plaintiff  proves  a 
miscarriage  shortly  after  the  assault, 
defendant  may  show  other  miscarriages 
jnior  to  the  assault.  Singer  S.  M.  Co. 
V.  Methvin  (Ala.),  63  S.  997. 
999-17  ITenning  v.  Bartz,  1  O.  C.  C. 
(N.  S.)  389.  Profert  of  assailant  de- 
nied in  discretion;  relative  size  of  men 
mav  be  shown  otherwise.  McFarland 
f.  S.,  83  Ark.  98,  103  S.  W.  169. 
Burden  is  on  defendant  to  show  assault 
made  in  defense  of  son.  Downs  v. 
.Tackson  (Ky.),  128  S.  W.  339. 
Defendant's  belief  as  to  danger  to  his 
son  from  plaintiff  mav  be  testified  to. 
DoAvus  V.  Jackson  (Ky.),  128  S.  W. 
339. 

Defendant's  knowledge  as  to  plaintiff's 
being  armed  cannot  be  gone  into  if 
latter  gave  no  indication  to  defendant 
he  was  in  danger.  Stockham  v.  Mal- 
colm, 111  Md.  615,  74  A.  569. 
999-18  Swigart  v.  Ballon,  106  III. 
App.  226. 

It  is  for  jury  to  determine  whether 
parent,  guardian  or  teacher  has  admin- 
istered unreasonable  and  cruel  punish- 
ment to  a  child  under  his  care.  Clasen 
V.  Pruhs,  69  Neb.  278,  95  N.  W.  640, 
cit.  cases  and  rcf.  to  S.  v.  Jones,  95 
N.  C.  588,  59  Am.  Rep.  282,  as  holding 
judgment  of  parent  final  unless  malice 
shown.  See  S.  r.  Thornton,  136  N.  C. 
010,  48  'S.  E.   602. 

1000-22  Sweet  i'.  Bovd  (Ta.),  98  N. 
W.  GOl. 

Both  parties  in  fault. — ^Lvkins  r.  Ham- 
rick,   1-14   Ky.  80,   i:',7  S.  W.  852. 
Plea   of   general   issue   does    not   affect 
rule.     Wells  v.  Englohart,  118   111.   App. 
217. 

Defense  must  be  specially  pleaded. 
Mvers  r.  Moore,  3  Ind.  App.  22(i,  28 
N.  E.  724. 

1000-23  Godwin  v.  Collins  (Fla.), 
64  S.  752;  Wells  i\  Englohart,  118  111. 
App.  217;  Torian  r.  Terrell,  29  Ky.  L. 
R.  306,  93  S.  W.  10;  Monize  r.  Begaso, 
190  Mass.  87,  76  N.  E.  460;  Orscheln 
r.  Scott,  90  Mo.  App.  352,  366;  Parish  r. 
S.   (Tex.  Cr.),  153  S.  W.  327;   McQuig- 
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gan  V.  Ladd,  79  Vt.  90,  64  A.  503; 
Gutzman  v.  Clancy,  IH  Wis.  589,  90 
N.  W.  1081;  Monson  v.  Lewis,  123  Wis. 
583,  101  N.  W.  1094;  Williams  v.  Camp- 
bell (Wyo.),  133  P.  1071. 
Contra,  Eeimensehneider  v.  Neusis,  175 
111.  App.  172. 

Justification  must  be  pleaded  to  admit 
evidence  of  it.  Southern  R.  Co.  v. 
Crone,  51  Jnd.  App.  300,  99  N.  E.  702. 
Burden  is  not  upon  defendant  to  estab- 
lish justification  under  allegation  wrong 
done  without  just  cause  or  provocation, 
answer  being  a  general  denial.  Cassidy 
r.  Cady,  49  Misc.  478,  97  X.  Y.  S.  1040. 
Defendant  need  not  show  he  retreated 
or  could  not  do  so.  Chabot  v.  Davis, 
74  N.  H.  403,  68  A.  409. 
Anticipation  of  such  defense  by  plain- 
tiff does  not  impose  on  him  burden  of 
proof.  Busalt  v.  Doidge,  91  Kan.  37, 
136  P.  904. 

Conclusion  of  witness  he  acted  in  self- 
defense  is  incompetent.  It  seems  he 
may  testify  he  believed  he  was  in  dan- 
ger and  attempted  to  prevent  threat- 
ened injurv.  Evans  v.  Elwood,  123  la. 
92,  98  isT.  \v.  5S4. 

Under  plea  of  general  issue  self-defense 
cannot  be  proved.  Barlow  r.  Hamilton, 
151  Ala.  634,  44  S.  057;  Blackmore  v. 
Ellis,  70  N.  J.  L.  264,  17  A.  1047;  Man- 
gold V.  Oft,  63  Neb.  397,  88  N.  W.  507; 
Yeska  v.  Swendrznski,  133  Wis.  475, 
113  N.  W.  959;  Price  v.  Grzyll,  133 
Wis.  623,  114  N.  W.  100. 
It  is  for  jury  to  find  whether  force 
used  in  self-defense  reasonably''  ap- 
peared necessary;  honest  belief  of 
party  is  immaterial.  McQuiggan  v. 
Ladd,  79  Vt.  90,  64  A.  503. 
1000-24  .Justification  not  shown  by 
proof  of  challenge  to  fight.  Lizana  v. 
Lang,  90  Miss.  469,  43  S.  477. 
1000-27  It  is  for  jury  to  find 
whether  defendant  acted  reasonably. 
Chabot  r.  Davis,  74  N.  H.  403,  68  A. 
409. 

1000-2S  Milam  v.  Milam,  46  Wash. 
408,   90    P.    505. 

lOOl  Exemplary  damages — evidence 
to  show.  Ellis  /•.  Wahl  (Mo.),  167  S. 
W.  582. 

10<H-33  Smith  v.  Fahey,  63  W.  Va. 
3  to,  00   S.  E.   250. 

Officer's  return,  though  fortified  by 
])resuiii]ition  in  favor  of  jiorformance 
of  duty,  is  but  ])rima  facie  evidence  in 
his  favor,  notwithstanding  plaintiff  a 
party  to  action  in  which  returned  pro- 


cess issued.  McKinstry  v.  Collins  76 
Vt.   221,   56  A.  985. 

1001-33  Birmingham,  etc.  Co.  v. 
Mullen,  138  Ala.  614,  35  S.  701;  Levi- 
dow  v.  Starin,  77  Conn.  600,  60  A.  123; 
Doerhoefer  v.  Shewmaker,  29  Ky.  L.  E. 
1193,  97  S.  W.  7;  Sellman  v.  Wheeler, 
95  Md.  751,  54  A.  512. 
Petition  for  opening  highway  is  com- 
])etent  to  show  good  faith  on  part  of 
officers  sued  for  assault  committed  in 
]nirsuance  of  assumed  duty.  Chase  v. 
Watson,  75  Vt.  385,  56  A.  10. 
1001-34  Cook  V.  Neely,  143  Mo. 
App.  632,  128  S.  W.  233  (in  mitigation 
of  exemplary  damages). 
Damages  presumed  without  proof  of 
injury.  Armstrong  r.  Ehoads,  4  Penne. 
(Del.'),  151,  53  A.'  435. 
Of  punitive  but  not  of  actual  damage. 
Webb  r.  Brown,  63  Fla.  300,  58  S.  27. 
Burden  of  proof. — Burden  is  on  plain- 
tiff to  show  damages  resulting  from 
defendant's  wrongful  act.  Elijah  v. 
Dowling,  49  Ind.  App.  515,  97  N.  E. 
551. 

1001-35  LeLaurin  v.  Murrav,  75 
Ark.  232,  87  S.  W.  131;  Shoemaker  v. 
Jackson,  128  la.  488,  104  N.  W.  503; 
Carson  v.  Singleton,  23  Ky.  L.  R.  1626, 
65  S.  W.  821. 

Test  is  not  of  time,  but  of  casual  rela- 
tion, and  provocation  happening  a 
longer  time  previous  than  in  ordinary 
cases  may  be  shown  in  exceptional  cir- 
cumstances. Shoemaker  v.  Jackson, 
supra.  See  Ward  v.  White,  86  Va.  212, 
9  S.  E.  1021,  19  Am.  St.  883. 
Correspondence  between  families  of 
parties  cannot  be  proved  to  show  de- 
fondimt's  mental  condition  when  as- 
sault committed.  Wirsing  f.  Smith, 
222  Pa.  8,  70  A.  906. 
Cause  of  injury  may  be  shown  to  be 
attributable  to  alcoholism,  but  ]iroof 
of  isolated  instance  of  drunkenness 
three  months  before  assault  is  incom- 
petent. Fielder  r.  R.  Co.,  51  Tex.  Civ. 
244,  112  S.  W.  699. 
1001-36  ]\rcNeil  r.  Mullin,  70  Kan. 
634.  79  P.  168. 

1001-37  Ambiguous  acts,  such  as 
buying  beer,  use  of  vituperative  lan- 
guage, etc.,  cannot  be  proved.  Barton 
r.  Bruley,  119  Wis.  326,  96  N.  W.  S15. 
Declarations  of  wife  to  husband,  some 
hours  after  indecent  assault  committed, 
mav  be  shown,  llopkinson  v.  Perdue, 
8  Ont.  L.  R.  (Can.)  228. 
1001-38  Plaintiff's  quarrelsome  dis- 
position,   having    been    proved    on    the 
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issue  of  self-defense,  may  bo  consid- 
ereil  in  miti^'ation  of  coniponsntory 
ilaiiiapes.  Lowe  r.  Ring,  123  Wis.  107, 
101    N.    W.    3S1. 

Defendant's  intent  immaterial  in  rc- 
s]>i'tt  to  romiHMisatory  damages.  W'al- 
bridge  r.  Wall. ridge, 'sO  Kan.  oG7,  103 
P.  .sii. 

1002-SU  ^[itohen  r.  Gambill,  140 
Ala.  310,  37  Jr^.  25)0;  LeLauriu  r.  Mur- 
ray, 7.5  Ark.  232,  87  S.  W.  131;  Arm- 
strong r.  Rlioa.ls,  4-  Penne.  (Del.)  lol, 
')'3  A.  -13.");  Hubbard  r.  Perlie,  2.1  Aj)!.. 
Cas.  (D.  ('.)  477;  Doerhoefer  r.  Shew- 
maker,  29  Ky.  L.  R.  1193,  97  S.  W.  7; 
Mangold  r.  Oft,  (33  Neb.  307,  88  N.  W. 
507;  Palmer  v.  Winston,  131  N.  C.  250, 
42  S.  E.  (504;  Daniel  r.  Giles,  108  Tenn. 
242,  66  S.  W.  112S;  Barrette  r.  Carr, 
7.".  Vt.  12.",.  .-,(!  A.  93. 
In  New  York,  Pennsylvania  and  Geor- 
gia the  rule  is  otherwise.  Kiff  r.  You- 
rnans,  86  N.  Y.  324,  40  Am.  Rep.  545; 
Uenuug  r.  Bablwin,  77  App.  Div.  5S4, 
79  N.  Y.  S.  5()9;  Robinson  r.  Rupert, 
23  Pa.  523;  Thomjison  v.  Shelverton, 
131  Ga.  714,  <)3  S.  E.  220,  orer.  Berkner 
r.  Dannenberg,  116  Ga.  954,  43  S.  E. 
AC,?,. 

Provocation  of  minor  may  prevonit  re- 
cox  ery  from  his  father,  unless  negli- 
geufc  of  latter  is  shown.  Miller  V. 
M.xhc,  111  La.  143,  35  S.  49L 
Provocation  may  be  contributory  neg- 
llgeuce  though  it  falls  short  of  .iustifi- 
cation.  Missouri,  etc.  R.  Co.  v.  Gen-en, 
57  Tex.  Civ.  34,  121  S.  W.  905. 
1002-40  :M^it(dieIl  r.  Gambill,  140 
Ala.  316,  37  S.  290;  Armstrong  v. 
Rhoads,  4  Penne.  (Del.)  151,  53  A.  435; 
Hendle  v.  Geiler  (Del.),  50  A.  632; 
Harvey,  v.  Harvey,  124  La.  595,  50  8. 
592;  Stookham  r.  Malcolm,  111  Md.  615, 
74  A.  569;  Baltimore  &  O.  R.  Co.  v. 
Strube,  111  Md.  119,  73  A.  697;  Ala- 
bama &  V.  R.  Co.  f.  Harz,  88  Miss.  6S1, 
42  S.  201 ;  Galvin  r.  Starin,  132  App.  Div. 
577,  116  N.  Y.  S.  919;  Daniel  r.  Gil.^s, 
108  Tenn.  242,  66  S.  W.  112S;  McCor- 
mick  r.  Schtrenck  (Tex.  Civ.),  130  S. 
W.  720;  Leachman  r.  Cohen  (Tex.  Civ,), 
91  .S.  W.  809;  Norfolk  &  W.  R.  Co.  v. 
Branip.  Inf)  Va.  422,  63  i^.  K.  1018. 
If  unlawful  act  of  defendant  caused 
jdaiiitin"  to  use  language  complained 
of  former  cannot  shield  himself  by 
proving  its  use.  Robichand  r.  Maheux, 
10  1  Me.  524,  72  A.  334, 
1003-41  LeLaurin  r.  >rurrav,  75 
Ark.  232,  87  S.  W.  131;  Lizana  r.Lang, 


90  Miss.  469,  43  S,  477;  Davis  v.  Col- 
lins, 69  S,  C.  460,  48  S,  E.  469. 
Not  unless  imnie<liately  jueceding  and 
connected  with  the  assault.  Long  r. 
Seigel  (Ala.),  58  S.  3SU,  tit.  Terry  r. 
Eastland,  1  Stew.  (Ala.)  156. 
1003-42  Communicated  threats 
whiidi  did  not  inlhience  assault  cannot 
be  i>roved.     llelVernan  r.  Llovd,  1  15   111. 

App.  r^s■^. 

In  Kentucky  rule  changed  by  statute. 
Kenfro  v.  Barlow,  131  Ky.  312,  115  S. 
W.  225. 

l<M>.'5-43  Irby  v.  Wilde,  155  Ala. 
3.SS,  46  8.  454  (exemplary  damages); 
Doerhoefer  v.  Shewmaker,  29  Kv.  L.  R. 
1193,  97  S.  W.  7;  Kdwards  r.  "Wessin- 
ger,  (>5  S.  ('.  ini.  13  S.  E.  518. 
Proof  of  conviction  and  fine  not  com- 
petent to  mitigate  damages.  Arm- 
strong r.  Rhoads,  4  Penno.  (Del.)  151, 
53  A.  435.  Contra  as  to  exemplary 
damages.  Wirsing  v.  Smith,  222  Pa.  8, 
70  A.'  906. 

1003-44  Record  admissible  to  show 
plea  of  guilty,  but  not  conclusive  as  to 
riglit  to  recover.  Hendle  v.  Geiler 
(l)cl.),  50  A.  632;  Wagner  v.  Gibbs, 
SO  Miss.  53,. 31  S.  434.  if  unexplained 
such  plea  to  a  charge  of  having  wil- 
fully, maliciously  and  unlawfully  com- 
mitted offense  justifies  exemplary  dam- 
ages. Wagner  v.  Gibbs,  supra. 
Arrest  of  defendant  being  shown  by 
plaintiff,  foiiiier  may  jtrove  his  dis- 
charge. James  r.  R.  Co.,  80  App.  Div. 
364,  SO  N.  Y.  S.  710. 
1004-45  Schmitt  r.  Kurrus,  234  111. 
578,  85  N.  E.  261;  Wagner  v.  Gibbs, 
80  Miss.  53,  31  S.  434. 
1004-46  Matson  v.  Matson,  105  Me. 
152,    73    A.    867. 

l<M)4-47  Miller-B,  L.  Co.  v.  Stewart, 
166  Ala.  657,  51  S.  943;  Shupack  v. 
Gordon,  79  Conn.  298,  64  A.  740;  Berk- 
ner r.  Dannenberg,  116  Ga.  954,  43  S. 
E,  463;  Bait.  etc.  R.  Co.  v.  Davis,  44 
Ind.  App.  375,  89  N.  E.  403;  Zell  r. 
Dunaway,  115  Md.  1,  80  A.  215;  Car- 
modv  f.  Co.,  122  Mo.  App.  338,  99  S. 
W.  495;  Cody  v.  Gremmler,  121  Mo. 
App.  359,  99' S.  W.  46;  Nickerson  r. 
S.  (Tex.  Cr.),  154  S.  W.  992;  Dubois 
r.  Roby,  84  Vt.  465,  SO  A.  150;  Hunt  v. 
Di  Bacco,  69  W.  Va.  419,  71  S.  E.  5S4; 
Stevens  f.  Friedman,  58  W.  Va.  78,  51 
S.    E.   132. 

100  1-4S  Barlow  v.  Hamilton,  151 
Ala.  631,  44  S.  657;  Hendle  r.  Geiler 
(Del.),   50   A.   632;    Chioago   C.    T.   Co. 
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V.  Mahoney,  230  111.  5G2,  82  N.  E. 
868;  Doerhoefer  v.  Shewinaker,  29  Kv. 
L.  E.  1193,  97  S.  W.  7;  Warner  v.  TaV 
bot,  112  La.  817,  36  S.  743;  Henderson 
V.  Agon,  148  Mich.  252,  111  N.  W.  778; 
Wagner  v.  Gibbs,  80  Miss.  53,  31  S. 
434;  Kitteringham  v.  McClutchie 
(Miss.),  41  S.  65;  Johnson  v.  Daily, 
136  Mo.  App.  534,  118  S.  W.  530;  Bax- 
ter V.  Magill,  127  Mo.  App.  392,  105 
S.  W.  679;  Coorman  v.  R.  Co.,  127  App. 
Div.  315,  111  N.  Y.  S.  531;  Kerley  v. 
Germselieid,  20  S.  D.  363,  106  N.  W, 
136;  Smith  v.  Fahev,  63  W.  Va.  346, 
60  S.  E.  250. 

"The  plaintiff's  testimony  that  he  felt 
humiliated  in  constHiuence  of  the  as- 
sault and  did  not  sleep  any  all  night 
was  rightly  admitted.  The  insult  and 
indignity  inflicted  upon  him  may  well 
have  occasioned  distress  of  mind  and 
injury  to  his  feelings  more  serious  than 
the  physical  damage,  and  the  plaintiff 
was  entitled  to  recover  reasonable  com- 
pensation therefor.  Smith  v.  Holcomb, 
99  Mass.  552;  Meagher  r.  Driscoll,  99 
Mass.  281,  96  Am.  Dec.  758;  Lopes  v 
Connolly,  210  Mass.  487,  97  N.  E.  80." 
Burns  v.  Jones,  211  Mass.  475,  98  N. 
E.  29. 

Injury  to  feelings  may  be  found  though 
there  is  no  direct  evidence.  Morgan 
V.  Langford,  126  Ga.  58,  54  S.  E.  818; 
Stewart  r.  W^atson,  133  Mo.  App.  44, 
112  S.  W.   762. 

Exemplary  damages  may  be  awarded  if 
there  has  been  oppression,  fraud  or 
malice,  actual  or  presumed.  St.  Ores 
V.  ]\[cGlashen,  74  Cal.  148,  15  P.  452. 
1004-49  Lonergan  v.  Small,  81  Kan. 
48,  105  P.  27  (mental  suffering  though 
no  battery  or  bodily  injury) ;  Black- 
more  V.  Ellis,  70  N.  J.  L.  264,  57  A. 
1047;  Lowe  i.  Ring,  123  Wis.  107,  115, 
101    N.    W.    381. 

Malice  may  be   inferred  if   defendant 
acted    wantonly,    grossly    and    outrage- 
ously.    Chicago  C.   T.  Co.   i:.  Mahoney, 
230 'ill.  562,   82   N.  E.  868. 
1004-50     Galvin   v.   Starin,  132  App. 
Div.  577,  116  N.  Y.  S.  919. 
Injury  to  reputation  cannot  be  recov- 
ered for  as  si>ccial  damages  unless  it  is 
pleaded.     Slettcn   v.  Madison,  122   Wis. 
251,  99   N.  W.  1020.     But  see   Wolf  v. 
Trinkle,   103  Tnd.  355,  3   N.  E.   110. 
1004-51     Stark  v.  Epler,  59  Or.  262, 
117  P.  276. 

1004-52  Schmitt  v.  Knrrus,  140  111. 
App.  132;  Baxter  r.  Magill,  127  Mo. 
App.    392,    105    S.    W.    679;    Willet    v. 


Johnson,  13  Okla.  563,  76  P.  174; 
Thomas  i:  Williams,  139  Wis.  467,  121 
X.    W.    148. 

In  Kentucky  rule  is  otherwise. — Givens 
r.  Berkley,  21  Ky.  L.  Pi.  1653,  56  S.  W. 
158;  Beavers  v.  Bowen,  24  Ky.  L.  R. 
882,  70  S.  W.  195. 

1005-54  Shields  Admr.  v.  Coke  Co. 
(Ky.),  167  S.  W.  918;  Stockham  v. 
Malcolm,  111  Md.  615,  74  A.  569. 
Pecuniary  condition  of  plaintiff  at  time 
of  assault  and  after  is  immaterial,  pur- 
pose for  which  evidence  offered  not 
being  disclosed.  McQuiggan  v.  Ladd, 
79  Vt.  90,  10^  64  A.  503. 
Money  loaned  out. — "While  it  is  true 
that  there  are  cases  in  other  jurisdic- 
tions which  allow  such  proof  in  cases 
of  this  character,  yet  this  court,  after 
maturely  considering  the  matter  have 
held  that  it  is  not  proper  to  allow 
proof  of  the  defendant's  pecuniary 
condition  in  these  actions  for  t.orts. 
Ware  v.  Cartledge,  24  Ala.  622,  624, 
625,  60  Am.  Dec.  489;  Southern  Car  & 
Foundry  Co.  v.  Adams,  131  Ala.  147, 
159,  160,  32  South.  503."  Long  v. 
Seigel,  177  Ala.  33s.  53  S.  3^0. 
Professional  standing  and  reputation 
of  plaintiff  and  nature  and  extent  of 
his  practice  before  and  after  injury 
may  be  shown.  Conklin  v.  R.  Co.,  196 
Mass.  302,  82  N.  E.  23. 
1005-55  Rutledge  -v.  Rowland,  161 
Ala.  114,  49  S.  461  (testimony  as  to 
time  plaintiff  laid  up,  proper  as  show- 
ing severity  of  assault) ;  Hubbard  v. 
Perlie,  25  App.  Cas.  (D.  C.)  477;  Evans 
V.  Ehvood,  123  la.  92,  98  N.  W.  584; 
Doerhoefer  r.  Shewmaker,  29  Kv.  L.  R. 
1193,  97  S.  W.  7;  Sellman  r.  Wheeler, 
95  Md.  751,  54  A.  512;  Gutzman  r. 
Cian<'y,  114  Wis.  5S9,  90  X.  W.  1(K1. 
Compensation  for  mental  suffering, 
though  physical  injury  not  inflicted. 
Carmody  r.  Co.,  122  Mo.  App.  33S,  99 
S.   W.  495. 

Expenses  incurred  by  married  woman. 
Willet  V.  Johnson,  13  Okla.  563,  76  P. 
174. 

1005-56     Whitlock   v.   Mungiven    (R. 
1.),   90   A.   756;   .Tacobs   r.    Williams,  67 
W.   Va.   377,   (i7   8.   K.   1113. 
Pain,  loss  of  time  and  medical  treat- 
ment, special  damages.     Irb}-  r.  Wihle, 
150  Ala.  402,  43  S.  574. 
Aggravation     of     plaintiff's     disorder 
must    be    alleged.      Lindsav    r.    E.    Co., 
141    Mich.   204.   104   X.  W.  "656. 
Plaintiff's  incapacity  to  work  may  be 


189 


Vol   1 


ASS.WLT  AXD  B  ATT  Eli  Y 


shown.  Elijah  r.  Dowling,  19  ln<l. 
A  pp.  ."1.-,  i)7  N.  E.  .").■)  1. 
1006-57  P.  r.  M^-Coo,  14  Cal.  App. 
W,  111  l\  264;  S.  r.  Ilines,  140  Mo. 
Ai>p.  289,  12S  S.  \V.  24S  (action  a-rainst 
oflicer);  S.  r.  Younj,',  52  Or.  227,  1)6  P. 
1067;  Hlack  r.  S.  (Tox.  Or.),  143  S.  W. 
932;  Moo.lv  r.  8.,  52  Tex.  Cr.  232,  105 
S.  W.  1127;  Greer  r.  S.  (Tex.  Cr.),  lOG 
S.  W.  359. 

Evidence  held  sufacient  to  show  that 
the  assault  was  maile  by  the  defendant, 
and  that,  while  it  was  not  his  purpose 
to  tiso  force,  or  to  have  sexual  inter- 
eourao  with  the  female  a;;aiust  her 
will,  she  did  not  consent  to  or  encour- 
ajre  the  advances  made  by  him.  Camp- 
bell r.  S.,  10  Ga.  App.  795,  74  S.  E. 
96. 

Evidence  held  suificient. — Butler  r.  S., 
1(»  (Ja.  App.  46;',,  73  S.  E.  685,  assault 
with  intent  to  murder. 
Presumption  is  teacher  projierly  exer- 
cised iud;rmeiit  in  punishiii^jf  pupil.  S. 
r.  Thornton,  136  X.  C.  610,  48  S.  E. 
602;  Greer  f.  S.  (Tex.  Cr.),  106  S.  W. 
359. 

14MI6-5S  Beyer  r.  R.  Co.  (Ala.),  64 
S.  609;  8.  v.  fritch,  175  Mo.  App.  262, 
157  S.  W.  843;  S.  r.  Schmidt,  19  S.  I). 
585,  104  N.  \V.  2.59;  Dool  v.  S.  (Tex. 
Cr.),  150  S.  W.  626. 
Contra,  Blankenship  r.  S.  (Ala.),  65  S. 
Slid. 

Defendant  must  prove  that  he  fought 
in  selftlefense.  Blankenship  r.  S. 
fAla.),   65   S.   860. 

No  burden  on  defendant  to  prove  that 
act  done  in  self  ilefense  was  iustifiable. 
S.  r.  McGrath,  119  Minn.  321,  138  N. 
W.  310. 

1006-60  Defendant  must  show  justi- 
fication. Badger  r.  S.,  5  Ga.  App.  477, 
(;.■'.   S.   E.  532. 

l(K>6-63  Johnson  v.  S.  (Tex.  Cr.), 
156  S.  W.  1164;  Teasloy  r.  S.  (Tex.  Cr.), 
150  S.  W.  784.  In  Georgia  jury  may  find 
from  their  own  knowledge  that  a  pair 
of  scissors  is  an  instrument  of  like 
kind  as  a  sword,  dirk  or  knife.  Nor- 
wood f.  S.,  3  Ga.  App.  325,  59  S.  E. 
828. 

1006-64  Henderson  t*.  S.,  55  Tex. 
Cr.  170,  115  S.  W.  588  (and  beyond 
reasonable  doubt);  Hext  r.  S.,  48  Tex. 
Cr.  576.  90  S.  W.  43. 
100«-G5  Great  bodily  injury.— It  is 
for  jury  to  find  whether  s'  '  :•  ■-  r-y 
intended,  evidence  m.iy  d 
cumstances  under  which  it  v...^    ...,■  .  .d 


and  its  nature  and  extent.  Lambert  r. 
S.,  SO  Neb.  5(i2.  11 4  N.  W.  775. 
Declarations  of  intent  to  kiU,  firing  in 
direction  of  jiersun  threatened,  and 
night  sustain  finding  jjistol  was  loaded. 
.Ma/zotte  r.  Ty.,  8  Ariz.  270,  71  P.  911. 
10<)G-66  Pre8umi)tion  of  intent  to 
injure  arises  from  infliction  of  injury. 
Thompson  r.  .S.  (Tex.  Cr.),  89  S.  W. 
1081. 

1006-67  S.  r.  Ockij  (la.),  145  N.  W. 
4 ^6;  Lambert  r.  S.,  80  Neb.  5(52,  114 
N.  W.  775;  Miller  r.  S.  (Tex.  Civ.),  150 
S.  W.  635. 

Intent  to  injure  jnesumeil  if  man  lays 
h.mds  on  woman  without  consent. 
Combs  r.  S.,  ry3  Tex.  Cr.  332,  116  S.  W. 
595. 

l(M>6-68  Lipscomb  r.  S.,  130  Wis. 
23S,  109  N.  W.  98(;. 
Prima  facie  case  is  made  by  state 
when  it  jiroves  gun  was  pointed  at  a 
person  within  shooting  distance,  with 
ajiparent  j)urpose  to  fire,  assailed  per- 
son not  knowing  it  was  not  loaded. 
Lipscomb  r.  S.,  130  Wis.  238,  109  N, 
W.  986,  disap.  S.  v.  Napper,  6  Nev. 
113;  Lockland  r.  S.,  45  Tex.  Cr.  87,  73 
S.  W.  1054. 

Assault  committed  by  pointing  un- 
loaded pistol  at  another  if  accompa- 
nied by  threat  to  shoot.  Price  v.  U.  S  , 
156  Fed.  950,  85  C.  C.  A.  247. 
Discharge  of  pistol  after  assault  mav 
1)0  shown.  P.  r.  Wells,  145  Cal.  138, 
78   P.  470. 

1007-70  Vanhooser  v.  S.,  55  Tex.  Cr. 
Ill,   113  S.  W.  285. 

What  was  done  and  said  by  those  pres- 
ent during  the  commission  of  the  as- 
sault, both  as  directly  going  to  give 
character  to  the  assault  and  as  part  of 
the  res  gestae.  Wray  v.  S.,  2  Ala. 
App.  139,  57  S.  144;  Le  Fevre  v.  Cros- 
san  (Del.),  84  A.  128. 
1007-71  S.  V.  Thornhill,  177  Mo. 
691,  76  S.  W.  948;  Grantland  r.  S.  (Tex. 
Cr.),  146  S.  W.  196;  Gill  r.  S.,  48  Tex. 
Cr.  39,  85  S.  W.  1062;  Davis  r.  S.  (Tox. 
Cr.),  90  S.  W.  646. 

l<K»7-72  Gardner  v.  S.,  56  Tex.  Cr. 
594,  120  S.  W.  895. 
"Opprobrious  words  or  abusive  lan- 
guage UHoil  by  the  person  assaulted  or 
beaten  at  or  near  the  time  of  the  as- 
sault, not  in  the  presence  or  hearing 
of  the  defendant,  but  communicated 
to  the  defendant  before  the  as.-ault, 
are  admissible  in  evidence  under  Ala. 
'"'ode,  §6308  in  extenuation  or  justifi- 
cation of  the  offense,  as  the  jury  may 
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determine."  Spear  v.  S.,  3  Ala.  App. 
52,  57  S.  510. 

All  the  conversation  may  be  proved 
(Fields  r.  S.,  4(3  I^a.  84,  94,  35  S.  1S5); 
at  least  whatever  was  said  relating  to 
statement  testified  to  on  direct  cxam.i- 
nation.  S.  v.  Leuhrsman,  123  la.  470, 
99  N.  W.  140. 

Self-serving  declarations  not  admissi- 
ble. p]llington  r.  S.,  48  Tex.  Cr.  387, 
88  S.  W.   361. 

1007-73  Preston  v.  S.  (Okla.),  139 
P.  52S;  Hodges  v.  S.  (Tex.  Cr.),  166 
S.  W.  512. 

1007-74  Stevens  v.  S.,  84  Neb.  759, 
122  N.  W.  58;  Caples  v.  S.  (Tex.  Cr.), 
155   S.  W.  2fi7. 

Physical  conditions  of  accused  imma^ 
terial. — Brooke  v.  S.,  155  Ala.  78,  40 
S.  491. 

1007-75  Hodges  r.  S.  (Tex.  Cr.), 
166  S.  W.  512;  Lacoume  r.  S.  (Tex. 
Cr.),  143  S.  W.  626;  Whittle  v.  S. 
(Tex.  Cr.),  95  S.  W.  1084;  Yeary  v.  S. 
(Tex.  Cr.),  66  S.  W.  1106. 
1007-76  Republic  Co.  v.  Passafume 
(Ala.),  61  S.  327;  S.  V.  Nieuhaus,  217 
Mo.  332,  117  S.  W.  73;  Lambert  i\  S., 

80  Neb.  562,  114  N.  W.  775;  Marsden 
V.  S.,  59  Tex.  Cr.  36,  126  S.  W.  1160 
(arrest  of  accused's  father  by  prosecu- 
ting witness);  S.  v.  Roby,  83  Vt.  121, 
74  A.  638  (witness  does  not  state  opin- 
ion when  he  illustrates  how  defendant 
tried  to  catch  prosecuting  witness). 
Custom  as  to  right  of  way  of  loaded 
wagon  not  provable  if  one  of  the  par- 
ties did  not  know  of  the  load.  Tubbs 
V.  S.,  50  Tex.  Cr.  143,  95  S.  W.  112. 
Assaulted  party  armed. — Prosecuting 
witness  may  testify  whether  or  not  ho 
was  armed.  Tuberville  v.  S.  (Miss.), 
38  S.  333. 

Simultaneous  assaults  on  prosecutor 
and  wife  mav  be  shown.  Gray  V.  S. 
(Tex.  Cr.),  SO  S.  W.  764. 
All  physical  effects  of  affray  may  bo 
proved  although  two  offenses  estab- 
lished. Starr  v.  S.,  160  Ind.  661,  67 
N.  E.  527;  Scott  v.  S.,  46  Tex.  Cr.  305, 

81  S.  W.  950. 

Acts  of  third  party  after  assault  im- 
material. ^Fa.iors  r.  S.,  58  Tex.  Cr.  39, 
124  S.  W.  663  (in  absence  of  evidence 
of  conspiracv) ;  Moodv  r.  S.,  52  Tex. 
Cr.  232,  105  "s.  W.  1127. 
Conduct  of  pupil  assaulted  under 
•  former  teacher  is  immaterial.  Greer 
v.  S.  (Tex.  Cr.),  106  S.  W.  359. 
1008-77    S.  v.  Tucker,  75  Conn.  201, 


52  A.  741;  Starr  r.  S.,  160  Ind.  661,  67 
N.  E.  527;  Thompson  v.  S.  (Tex.  Cr.), 
89  S.  W.  1081;  Yeary  v.  S.  (Tex.  Cr.) 
66  S.  W.  1106;  Wilson  v.  S.  (Tex.  Cr.), 
78  S.  W.  232;  Lockland  v.  S.,  45  Tex. 
Cr.  87,  73  S.  W.  1054.  See  Cole  v.  S.,  2. 
Ga.  App.  734,  59  S.  E.  24. 
Everything  that  occurred  at  the  alter- 
cation preceding  the  assault  was  of  the 
res  gestae,  and  it  was  proper  for  plain- 
tiff to  prove  the  fact,  if  it  were  a  fact, 
that  defendant  resented  his  wife's  in- 
terference and  slapped  her.  Knoche  v. 
Knoche,  160  Mo.  App.  257,  142  S.  W. 
766. 

1008-78  Boykin  v.  S.,  59  Tex.  C?r. 
2G7,  128  S.  W.  382;  Decker  v.  S.,  58 
Tex.  Cx.  159,  124  S.  W.  912;  Gardner 
V.  S.,  56  Tex.  Cr,  594,  120  S.  W.  895; 
Roch  v.  S.,  56  Tex.  Cr.  557,  120  S.  W. 
448;  Herd  f.  S.,  50  Tex.  Cr.  600,  99 
S.  W.  1119;  Chambless  v.  S.,  49  Tex. 
Cr.  354,  94  S.  W.  220.  But  see  S.  f. 
McCann,  43  Or.  155,  72  P.  137. 
Evidence  was  admissible  that,  immedi- 
ately after  the  assault  upon  the  prose- 
cutor, the  persons  who  committed  the 
offense,  at  about  the  same  place  and  as 
a  part  of  the  common  purpose  to  drive 
the  prosecutor,  his  wife,  and  other 
negroes  out  of  the  community,  assault- 
ed and  beat  the  wife  of  the  prosecutor. 
Gibson  r.  S.,  11  Ga.  App.  148,  74  S.  E. 
905. 

Continuous  assault  may  be  shown.  S. 
r.  Koonse,  123  Mo.  App.  655,  101  S.  W. 
139. 

Declarations  day  after  assault  may  be 
proved  to  show  whether  violence  threat 
ened  or  actuallv  begun.  S.  r.  M,cFad- 
den,  42  Wash,  i,  84  P.  401. 
1008-79  S.  V.  Nieuhaus,  217  Mo. 
332,  117  S.  W.  73;  Stevens  r.  S.,  84 
Neb.  759,  122  N.  W.  58;  Save  f.  S., 
54  Tex.  Cr.  430,  114  S.  W.  804  (com- 
plaint by  prosecutrix  two  weeks  after 
indecent  assault  cannot  be  proved) ; 
S.  V.  Raymo,  76  Vt.  430.  57  A.  993. 
Whether  or  not  the  witness  Fulton  had 
a  pistol  on  his  person  the  ilay  before 
the  trial  while  in  court  was  entirely 
immaterial  and  irrelevant  to  the  issues. 
Wray  r.  S..  2  Ala.  A]. p.  139,  57  S.  144. 
The  question  asked  this  witness,  "Did 
not  Mr.  Barber  have  a  hatchet  and 
expect  oiitsiders?"  called  for  testimony 
by  the  witness  of  the  mental  status  of 
another  person,  and  an  objection  to  it 
was  properly  sustainod.  What  the  wit- 
ness told  an  officer  or  others  after  tb? 
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assault  was  not  aflinissible.  Wray  r. 
S.,  2  Ala.  App.  139,  57  S.  14-1. 
1008-80  S.  r.  Kapelino,  20  S.  D. 
591,  lOS  N.  W.  335;  Martin  v.  S.,  47 
Tex.  Cr.  174,  82  S.  W.  057. 
1008-81  Weapon  probably  used,  ad- 
missible. S.  r.  Costello,  29  Wash.  3G(3, 
69  P.  1099. 

1008-82  Proof  of  finding  of  other 
■v\'eai>ons  tlian  that  alleged  on  person 
of  defendant  improper,  but  not  fatal. 
P.  r.  Wells,  145  Cal.  138,  78  P.  470. 
Experts  and  non-experts  may  give 
oiiiiiions  as  to  instrument  used.  S.  v. 
Kiouhaus,  217  Mo.  332,  117  S.  W.  73. 
1008-S3  Prosecutor's  physical  con- 
dition may  bo  shown  to  aid  jury  in  fix- 
ing fine.  Beavers  v.  S.,  151  Ala.  5,  44 
S.   401. 

1009-84  S.  r.  Quong,  8  Ida.  191,  67 
P.  491;  S.  r.  Nieuhaus,  217  Mo.  332, 
117  S.  W.  73;  S.  r.  Young,  52  Or.  227, 
96  P.  1067;  Whittle  v.  S.  (Tex.  Cr.), 
95  S.  W.  10S4. 

1009-85  Stevens  i\  S.,  84  Neb.  759, 
122  N.   W.  58. 

1009-87  Effect  of  admission.— If  a 
plea  of  not  guilty  has  been  entered 
evidence  of  facts  relevant  to  show 
guilt  is  competent  though  they  are  ad- 
mitted in  a  ]ilea  of  justification.  S.  v. 
Youii.tr.  52  Or.  227,  96' P.  1067. 
Apprenended  consequences  of  wounds 
inflicted  may  l)e  testified  to  by  com- 
plainant though  he  is  not  an  expert. 
Decker  v.  S.,  58  Tex.  Cr.  159,  124  S.  W. 
912. 

1009-88  Mayes  v.  S.  (Tex.  Cr.),  100 
S.  W.  3S6. 

Gravity  of  the  wounds,  how  long  as- 
saulted jiarty  iu  luispital  and  extent  of 
his  disability,  competent  on  question 
of  intent  to  murder.  Hall  r.  S.  (Ala.), 
65   S.   427. 

1009-90  Eice  v.  P.  (Colo.),  136  P. 
74  (after  the  assault);  P.  v.  Eeycraft, 
156  Mich.  451,  120  N.  W.  993. 
1009-91  McDaniel  v.  S.  (Ala.),  64 
S.  641;  P.  f.  Eader  (Cal.),  141  P.  958; 
Garner  r.  S.,  28  Fla.  113,  133,  9  S. 
835;  Fields  v.  S.,  46  Fla.  84,  93,  35 
S.  185;  Starr  v.  S.,  160  Ind.  061,  67 
N.  E.  527;  Tuck  T.  Beliles,  153  Ky. 
848,  156  S.  W.  883  (threats  against 
oflicer);  Decker  v.  S.,  58  Tex.  Cr.  159, 
124  S.  W.  912;  Eoch  v.  S.,  56  Tex. 
Cr.  557,  120  S.  W.  448;  Vanhooser  f. 
S.,  55  Tex.  Cr.  114,  113  S.  W.  285. 
Person  threatened  need  not  be  named; 
jury  may  determine  who  was  referred 


to.     Starr  r.  S.,  160  Ind.  661,  67  N.  E. 

527. 

1009-92     Whittle  r.  S.  (Tex.  Cr.),  95 

S.    W.    1084. 

1009-93     Caples    v.    S.      (Tex.     Cr.), 

155    S.    W.    267. 

1009-94     P.    r.   Eeycraft,    156    Mich. 

-151,  120  N.  W.  993. 
1009-95  Intent  must  be  shown  to 
a]i]>ly  the  force.  Luther  v.  S.,  177  Ind. 
61 9,  98  N.  E.  640  (a  collision  between 
automobile  and  bicycle),  cit.  Vanvactor 
(,'.  S.,  113  Ind.  276',  280,  15  N.  E.  341, 
3  Am.  St.  Eep.  645;  Perkins  f.  Stein, 
94  Ky.  433,  22  S.  W.  649,  20  L.  E.  A. 
861;  Ponder  v.  S.  (Tex.  Cr.),  155  S.  W. 
244. 

Intent  inferred  from  manner  of  attack, 
weajion  use<l  and  location  and  character 
of  wound  indicted.  Newjiort  V.  S.,  140 
Ind.  299,  39  N.  E.  926;  Starr  V.  S., 
160  Ind.  661,  67  N.  E.  527;  Larkin  v. 
S.,  163  Ind.  375,  71  N.  E.  959.  And 
from  doing  act.  S.  v.  Koonse,  123  Mo. 
App.  655,  101  S.  W.  139;  S.  v.  Thorn- 
ton, 136  N.  C.  610,  48  S.  E.  602;  S. 
r.  Surry,  23  Wash.  655,  63  P.  557. 
Assault  made  by  accused  upon  another 
person  about  time  in  question  may  be 
shown  as  bearing  upon  intent.  S.  v. 
Roby,  83  Vt.  121,  74  A.  638. 
Intent  not  to  be  inferred  where  no 
lihysical  injury  done,  though  statute 
gives  action  for  bodily  pain,  constraint, 
sense  of  shame  or  other  disagreeable 
mental  emotion.  Tubbs  v.  S.,  50  Tex. 
Cr.  143,  95  S.  W.  112.  It  may  be  other- 
wise in  case  of  indecent  assaults  upon 
women.  Tubbs  'v.  S.,  supra.  And  is 
otherwise  where  bodily  injury  in- 
flicted. Thompson  r.  S.  (Tex.  Cr.),  89 
S.  W.  lOSl. 

Circumstantial  evidence  competent  to 
establish  intent  to  i)rovoke  another  to 
commit  assault.  Heard  v.  S,,  38  Ind. 
Ai)p.  511,  78  N.  E.  358. 
Revenge  is  as  reprehensible  as  malice. 
S.  r.  Thornton,  136  N.  C.  610,  48  S.  E. 
602. 

Presumption. — Where  intention  exists 
to  assault  a  person  and,  by  inadvert- 
ence, assault  is  made  on  another,  it  is 
presumed  to  have  been  done  with  un- 
lawful intent.  P.  r.  Wells,  145  Cal.  138, 
78  P.  470;  P.  v.  Suesser,  142  Cal.  354, 
75  P.  1093. 

Motive  is  not  element  of  secret  as- 
sault; it  may  bo  established  to  identify 
wrongdoer.  S.  r.  Carmon,  145  N.  C. 
481,  59  S.  E.  657. 
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Sufficient  evidence  of  premeditation. 
Johuson  V.  S.,  59  Tex.  Cr.  263,  128  S. 
W.   614. 

1009-96  Lamb  v.  S.,  55  Tex.  Cr. 
323,  116  S.  W.  588;  S.  V.  Kaymo,  76 
A^t.  430,  57  A.  993;  S.  f.  Davis,  72  Wash. 
261,  130  P.  95  (altercations  with  plain- 
tiff's brother). 

Fear  of  defendant  before  and  at  time 
of  assault  may  be  shown  but  not  by 
prior  declarations.  Lamb  v.  S.,  55  Tex. 
Cr.  323,  116  S.  W.  588;  S.  v.  Raymo, 
76  Vt.  430,  57  A.  993. 
1009-97  Stanfield  v.  S.,  3  Ala.  App. 
54,    57    S.    402. 

Other  crimes  cannot  be  shown.  Simp- 
sou  v.  S.,  47  Tex.  Cr.  578,  85  S.  W. 
16;  Livingston  t.  S.,  47  Tex.  Cr.  405, 
S3  S.  W.  1111. 

Communications     from     defendant     to 
plaintiff's   wife   not   admissible.     Wald- 
rop  v.  S.,  95  Miss.  287,  48  S.  609. 
1010-98     Coleman   v.  S.,  45  Tex.   Cr. 
120,  74  S.  W.  24. 

1010-3  Payment  of  fines  for  fighting 
cannot  be  proved  by  state  on  cross- 
examination.  Pollok  V.  S.  (Tex,  Cr.), 
101  S.  W.  231. 

1011-8  Brooke  i\  S.,  155  Ala.  78,  46 
S.  491  (reason  for  carrying  cane) ; 
Ryan  v.  Ty.,  12  Ariz.  208,  100  P.  770. 
Action  against  officer  immaterial  charge 
on  which  arrest  made  dismissed  with- 
out prosecution.  S.  T.  Hines,  148  Mo. 
App.  289,  128  S.  W.  248. 
1011-13  Statements  of  young  child, 
in  answer  to  questions  from  mother, 
competent  if  part  of  res  gestae,  though 
child  not  competent  to  testifv.  Thomas 
r.  S.,  47  Tex.  Cr.  534,  84  S.'^V.  823. 
Complaint  of  defendant's  conduct  made 
in  answer  to  an  incidental  question 
put  to  one  child  by  another  is  competent 
to  corroborate  testimony  of  assaulted 
child,  too  young  to  give  consent,  and  to 
jhow  consistencv  of  her  conduct.  King 
r  Osborne  (1905),  1  K.  B.  (P^ng.)  551. 
f-'-e  Queen  v.  Lillyman  (1896),  2  Q.  B. 
(Eng.)   167. 

toil-is  P.  v.  Scattura,  258  111.  31'3, 
87  X.  E.  332. 

1012-19  Wilson  v.  S.  (Tex.  Cr.),  67 
S.    W.    106. 

1012-22  Confession  of  prosecutrix  to 
defendant  as  to  intercourse  with  others 
niav  be  proved.  Wilson  v.  S.  (Tex.  Cr.), 
67  "S.  W.  106. 

Age  of  accused,  if  it  be  element  of 
crime,  must  be  shown  by  positive  proof. 


Hartsell  v.  S.,  55  Tex.  Cr.  389,  116 
S.  W.  1159. 

1012-24  Wilcox  V.  U.  S.,  7  Ind.  Ty. 
86,  103  S.  W.  774;  Lacoume  v.  S.  (Tex. 
Cr.),  143  S.  W.  626. 
1012-25  Evidence  as  to  official  char- 
acter is  incompetent  in  favor  of  police- 
man charged  with  shooting  susi)ected 
person  he  was  trying  to  arrest.  S.  V. 
Surry,  23  Wash.  655,  63  P.  557. 
1013-26  Lacoume  v.  S,  (Tex.  Cr.), 
143   S.   W.   626. 

"Evidence  of  the  bad  character  of  one 
charged  with  crime,  who  has  testified 
in  his  own  behalf,  must  refer  to  a 
period  prior  to  the  making  of  the 
charge  against  him  which  is  under  in- 
vestigation. Griffith  v.  S.,  90  Ala.  583, 
8  S.  812;  Brown  v.  S.,  46  Ala._  175; 
Underhill  on  Criminal  Evidence  (2d 
Ed.)  §83.'"  McGuire  v.  S.,  2  Ala. 
App.  51,  57  S.  51. 

1013-30  Collins  v.  S.,  3  Ala.  App. 
64,  58  S.  80;  Edmondson  v.  S.,  1  Ga. 
App.  116,  57  S.  E.  947;  S.  v.  Kimbrell, 
151  N.  C.  702,  66  S.  E.  208;  Harrison 
t:  S.  (Tex.  Cr.),  102  S.  W.  412;  Chap- 
man V.  S.,  48  Tex.  Cr.  18,  85  S.  W. 
1073. 

1013-31  Self-defense  is  not  involved 
in  a  prosecution  under  statute  for  as- 
sault with  a  cowhide,  being  then  armed 
with  a  deadly  weapon.  S.  v.  Taylor,  50 
Or.  449,  93  P.  252. 

Party  at  fault,  or  one  who  voluntarily 
enters  a  combat,  may  not  excuse  him- 
self on  ground  of  self-defense  unless 
he  shows  he  withdrew  therefrom. 
Starr  v.  S.,  160  Ind.  661,  67  N,  E.  527. 
Duty  to  retreat. — S.  t.  Harrigan,  4 
Penne.  (Del.)  129,  55  A.  5. 
1013-32  Boice  r.  S.  (Ala.),  65  S. 
83;  Robev  v.  S.  (Tex.  Cr.),  163  S.  W. 
713;  Menach  v.  S.  (Tex.  Cr.),  97  S. 
W,  503;  Money  i\  S.  (Tex.  Cr.),  97 
S.  W.  90;  Greer  v.  S.  (Tex.  Cr.),  106 
S.  W.  359. 

Directions  given  teacher  by  school  au- 
thorities,   not    provable    to    show    ab- 
sence  of    malice.     S.   r.   Thornton,    136 
N.  C.   610,  48  S.  E.  602. 
1013-33    Habit  of  people  with  whom 
defendant  associated  of  amusing  them- 
selves   by     throwing    knives     at     each 
other   cannot    be    proved.       McCardell 
r.  S.    (Tex.   Cr.),  77  S.  W.  446. 
Proof  of  heat  of  blood    does    not    re- 
but  statutorv   presumption    of    malice. 
C.    V.   Scanlon,    2   Pa.   C.   C.   605. 
Declarations  a  few  moments  after  as- 
sault,    admissible.       Humphrey    v.    S,, 
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55  Tex.  Cr,  329,  116  S.  W.  570;  Faurie 
r.  Lazelle,  205  N.  Y.  526,  99  N.  E.  SO 
(plaintiff's  prior  threat  of  bodily  harm 
to  defendant). 

1013-34     Spear  v.  S.,  3  Ala.  App.  52, 
57  S.  510.       Contra.  S.  v.  Kimbrell,  151 
N.   0.   702,   on   S.   E.   20S. 
"Are  you  not  mad  with  defendant  be- 
cause  of   a   mortgage   he   has   on  your 
property?"  was  a  lotritimato  and  prop- 
er  (piostion   to  ask   prosecuting  witness 
on    cross-examination.     "Wheat  r.   S.,   2 
Ala.  App.   242,  .17   S.  68. 
1014-35     Jennings  r.  Appleman,  159 
Mo.  Apj..  12,  139  S.  W.  817;  P.  r.  Fran- 
y.ono,   iMl    X.  Y.  284,   105  N.  F.  407. 
Warrant  for  defendant's  arrest,  sworn 
out  by   prosecuting  witness,   com])etent 
to  show  malice.    S.   v.  Sullivan,  55   W. 
Va.  597,  47  S.  E.  267.     It  is  otherwise 
as  to   civil   action   to   recover  damages 
for  same  assault  involved  in  a  criminal 
case,   and   as   to   filing  charges  against 
defendant  as  an  officer.    S.  v.  Eatledge, 
5    Penne.    (Del.)    91,   58   A.    944. 
1014-36     Roper   r.  U.  S.,   7  Ind.   Ty. 
185.  104  S.  W.  584;   S.  V.  Phillips,  233 
Mo.  2!t9.   135  S.  W.  4. 
Relations  with  previous  wives  on  trial 
for  wife  beating. — Treadaway  v.  S.,  61 
Tex.  Cr.   546,   135  S.  W.  147. 
lO  14-37     Stevens  T.  S.,  84  Neb.  759, 
122  N.  W.  58;  Lacourae  v.  S.  (Tex.  Cr.), 
143  S.  W.  626. 

Assault    and    battery. — P.    v.    Durham, 
170   Mich.   5!N,    IP.i;   X.  W.  431. 
Evidence   of  former   assault,   of  which 
complainant    know,   competent.      Turner 
r.  8.,  5  O.  r.  ('.  537. 
Habit    of   prosecuting    witness    as    to 
carrying  arms   mav   be   shown.     Fields 
f.    S.,    46    Fla.   84,^95,   35    S.   185. 
1015-45     See  P.  r.  Tolletta,  65  App. 
Div.  570,  72  X.  Y.  S.  903. 
KH5-47     If  there  is  a  dispute  as  to 
who  committed  assault  with  a  weapon 
defendant    may   show   facts    indicating 
a    third    party     was     possessed     of     a 
weapon    shortly     after     assault.       De- 
Blazio  V.  S.,  139   Wis.  534,  121  N.  W. 
131. 

1015-50  Shubert  r.  S.,  127  Ga.  42, 
55  S.  F.  1045;  Reese  v.  S.  (Tex.  Cr.), 
98  S.  W.  842. 

1015-51  C.  V.  Brungess,  23  Pa.  C. 
C.    13. 

Right  to  use  force  in  defense  of  an- 
other must  be  shown  to  have  been 
exercised  under  circumstances  justify- 
ing the  other  in  using  force  in  his 
own   defense;    it   cannot  be   shown   in 


defense  of  one  who  was  about  volun- 
tarily to  commit  a  felony  with  iierson 
assaulted.  S.  r.  Young,  52  Or.  227,  96 
P.   1067. 

1015-52  Johnston  v.  U.  S.,  154  Fed. 
445,  S3  C.  C.  A.  299;  Money  v.  S.  (Tex. 
Cr.),  97  S.  W.  90. 

"While  the  evidence  showed  that  at 
least  two  of  the  olHcers  were  armed 
when  the  difficultly  occurred,  and  that 
they  shot  at  the  defendant,  neverthe- 
less the  court  refused  to  allow  the 
ollicers  to  answer  questions  projiound- 
ed  to  them  by  the  defendant  asking 
them  if  they  were  not  armed  when 
they  came  on  his  premises,  where  they 
carried  such  arms,  etc.  The  defend- 
ant, in  resisting  the  seizure  of  the 
flour  and  in  resisting  the  arrest,  armed 
himself  with  a  gun,  which  he  after- 
wards used  in  the  difficulty,  and  we 
think  that  the  above  evidence  which 
the  defendant  sought  to  introduce  was 
at  least  competent  because  it  tended 
to  explain  why  the  defendant  pro- 
cured his  gun  at  the  time  of  the 
threatened  arrest."  Levena  v.  S.,  3 
Ala.  App.  45,  57  S.  497. 
lO  15-53  S.  ^•.  Cleaveland,  82  Vt.  158, 
72  A.  321.  Contra.  Hickey  v.  U.  S., 
168  Fed.  536,  93  C.  C.  A.  616  j  S.  v.  Brad- 
bury, 67  Kan.  808,  74  P.  231. 
Force  may  not  be  used  to  regain  lo8t 
possession  of  chattels.  Lockland  V. 
S.,  45  Tex.  Cr.  87,  73  S.  W.  1054. 
1016-54  S.  V.  Scott,  142  N.  C.  583, 
55  S.  E.  69;  George  v.  S.,  47  Tex.  Cr. 
545,  84  S.  W.  1057. 
1016-55  S.  V.  Scott,  142  N.  C.  583, 
55  S.  E.  69. 

1016-57  P.  '1-.  Craig,  152  Cal.  42,  91 
P.  997;  Gray  v.  S.  (Tex.  Cr.),  86  S. 
W.    764. 

1016-59  Wray  v.  S.,  2  Ala.  App.  139, 
57  S.  144;  Butler  v.  S.,  10  Ga.  App. 
463,  73  S.  E.  685. 

1017-70  P.  V.  Green,  155  Mich.  524, 
119    N.   W.    1087. 

Influence  of  chastisement  upon  pupil 
cannot  be  shown  bv  teacher.  S.  v, 
Thornton,  136  N.  C.  610,  48  S.  E.  602. 
1018-73  Pendency  of  civil  action 
mav  be  shown  in  mitigation  of  fine. 
Caldwell  r.  S.,  160  Ala.  96,  49  S.  679. 
1018-74  Hall  v.  S.  (Ala.),  65  S.  427. 
1018-75  Menach  v.  S.  (Tex.  Cr.), 
97  S.  W.  503. 

1018-79  Money  v.  S.  (Tex.  Cr.),  97 
S.  W.  90. 

In  Georgia  opprobrious  words  may 
justify   moderate  assault.     Price  v.  S., 
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118  Ga.  60,  44  S.  E.  820.  But 
aggressor  in  their  use  cannot  estab- 
lish a  defense  to  a  violent  battery  by 
showing  use  of  like  words  provoked 
by  him.  Sutton  v.  S.,  2  Ga.  App.  659, 
58  S.  E.  1108. 

1018-81  Verbal  abuse  and  insult 
may  be  shown  only  in  mitigation  of 
punishment.  S.  f.  Leuhrsraan,  123 
la.  476,  99  N.  W.  140. 
Abusive  editorial  admissible  under 
statute  allowing  proof  of  use  of  op- 
probrious words.  Brooke  v.  S.,  155  Ala. 
78,  46  S.  491. 

1019-83  Wilson  v.  S.  (Tex.  Cr.),  78 
S.  W.  232. 

1019-84  S.  V.  MeCann,  43  Or.  155, 
72   P.   137. 

1019-85  S.  V.  Thornton,  136  N.  C. 
610,  48  S.  E.  602. 

Character   may,   it   seems,    be    proved 
if    defendant    a    newcomer.      Money   V. 
S.    (Tex.   Cr.),   97   S.   W.  90. 
1019-88     Evidence     of     defendant's 
difficulties  with  a  particular  person  can- 
not be  elicited  from  him.     Caldwell  v. 
g.,  160  Ala.  96,  46  S.  679. 
1020-90     Contra.     C.  v.  Collberg,  119 
Mass.  350,  20  Am.  Rep.  328;  S.  r.  Eoby, 
83   Vt.   121,   74  A.   638    (because  affair 
concerns  public  peace  and  dignity). 
1020-91     King   v.  Osborne   (1905),  1 
K.  B.    (Eng.)    551. 

1020-92  Protest  and  exclamation  by 
child  renders  rule  as  to  assent  inap- 
plicable. P.  V.  Colletta,  65  App.  Div. 
570,  72  N.  Y.  S.  903. 
1020-97  Brooke  'V.  S.^  155  Ala.  78, 
46  S.  491;  Tuberville  v.  S.  (Miss.),  38 
S.   333. 

1020-98  See  Decker  v.  S.,  58  Tex. 
Cr.  159,  124  S.  W.  912. 
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Capacity,  3-5;   Knowledge,  3-5. 
3-4     Keyes  v.  Co.,   81   Vt.   420,  71   A. 
201   (by  principal  informed  of  agent's 
acts). 

3-5  Harper  T.  Ins.  Co.,  6  Ga.  App, 
139,   64  S.  E.  567. 

Capacity  to  assent  is  to  be  determined 
with  reference  to  particular  transac- 
tion. Jacks  V.  Estee,  139  Cal.  507,  73 
P.  247. 

Knowledge  of  material    facts    a    pre- 
requisite.    National  P>k.  r.  Graham,  16 
Colo.  App.  49S,  fifi  P.  (iS4. 
Presumption  of  knowledge. — See  infra, 
10-40. 
3-6     Mcintosh   v.  R.  Co.,   17   Ida.   100, 


105  P.  66;  Plafe  v.  Express  Co.,  251  111. 
243,  95  N.  E.  1089;  New  York  &  C.  G. 
C.  Co.  V.  Graham,  226  Pa.  348,  75  A. 
657;  Harris  M.  Co.  v.  Bryan  (Tex. 
Civ.),  125  S.  W.  999.  Contra,  in  ac- 
tion by  husband  for  alienation  of 
wife's  affections.  Milewski  v.  Kurtz, 
77  N.  J.  L.  132,  71  A.  107. 
State  must  show  absence  of  consent 
of  owner  to  entry  of  burglarized 
premises.  Brown  v.  L.,  58  Tex.  Cr. 
336,  125  S.  W.  915. 
4-8  Payson  v.  Milan,  144  111.  App. 
204  (resolution  of  village  board).  See 
"Accounts,"  etc.,  supra,  163-20. 
Assent  evidenced  by  writing  can  only 
be  overthrown  by  clear  proof.  Choc- 
taw &  M.  R.  Co.  V.  Newton,  140  Fed. 
225,  71  C.  C.  A.  655. 
4-9  McKell  v.  R.  C,  175  Fed.  321, 
99  C.  C.  A.  109;  White  v.  R.  Co., 
145  la.  408,  124  N.  W.  309;  Royster 
V.  Heck,  29  Ky.  L.  R.  634,  94  S.  W. 
8;  Reddy  v.  Raymond,  194  Mass.  367, 
80  N.  E.  484  (by  creditors  to  assign- 
ment); Graves  v.  Morgan,  182  Mass. 
161,  65  N.  E.  50;  Taylor,  etc.  Co.  r. 
Nichols  (N.  J.  L.),  65  A.  695;  Willson 
r.  Co.,  67  S.  C.  467,  46  S.  E.  279. 
Direct  testimony  of  witness  as  to  his 
assent,  competent.  Mobile,  etc.  R.  Cn. 
i\  Hawkins,  163  Ala.  565,  51  S.  37: 
Davis  V.  S.,  159  Ala.  104,  48  S.  694 
(to  act  of  another). 
4-10  Watt  r.  Watt,  10  West.  L.  R. 
(Can.)  697  (silence  as  to  terms  upon 
which  services  to  be  rendered) ;  Ru- 
dolph Wurlitzer  Co.  t*.  Dickinson,  153 
111.  App.  36,  af.  in  247  111.  27,  93 
N.  E.  132;  DeWolff  r.  Co.,  106  Md. 
472,  67  A.  1099;  Centerville  v.  Jenter, 
25  S.  D.  314,  126  N.  W.  575.  See 
Southern  R.  Co.  r.  Johnson,  2  Ga.  App. 
36,  58  S.  E.  333  (shipper  must  declare 
value  of  goods) ;  Moore  v.  Thompson, 
9S  Mo.  App.  336,  67  S.  W.  680  (failure 
to  repudiate  after  knowledge  of  assign- 
ment). 

4-11  Wertz  v.  Muiloy,  144  111.  App. 
329. 

5-17  Failure  to  object  to  doing  what 
is  prohibited  is  evidence  of  consent. 
S.  r.  Morgan,  134  Mo.  App.  726,  115 
S.  W.  491. 

5-18  Sorenson  r.  U.  S.,  168  Fed.  785, 
94  C.  C.  A.  181;  King  r.  Kahn,  157  111. 
App.  251;  Tanner  r.  Clapp,  139  HI.  App. 
353  (affirmative  action  required);  Law- 
son  /-.  Crane.  S3  Vt.  115,  74  A.  641. 
5-19  See  Hartford  M.  Co.  v.  Ca 
(Kv.),   121   S.  W.  477, 
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6-24  RussplI  r.  Mav,  77  Ark.  S9,  90 
S.  W.  617;  Whitakor"  J-.  Wliitaker,  175 
Mo.  1,  74  S.  W.  1029;  Peters  f.  Berke- 
meier,  1S4  Mo.  393,  S3  S.  W.  747;  Lake 
V.  Weaver,  7()  N.  J.  Eq.  2S0,  74  A. 
4ol;  Whiting  r.  Hoglund,  127  Wis. 
135,  100  N.  \V.  391.  See  infra,  "Pre- 
8unii)tions,"  906-10. 

8-35  See  Buttrick  L.  Co.  v.  Collins, 
202  Mass.  413,  S9  X.  E.  138;  Harris 
M.  Co.  r.  Brvan  (Tex.  Civ.),  125  S. 
W,  099;  Ryan  r.  Co.,  36  Utah  3S2,  104 
r.  21 S;  infra,  "Sales,"  oOS-9o. 
9-36  Henderson  v.  Mahonev,  31  Tex. 
Civ.  ,->39,  72  S.  W.  1019.  See  Webster 
v.  Ko.k,  64  Neb.  1,  89  N.  W.  410. 
9-37  Trestwood  v.  Carlton,  162  Ala. 
327,  30  S.  2')4  (in  absence  of  fraud); 
Pratt  r.  Metzger,  78  Ark.  177,  95  S. 
W.  451;  Whiting  r.  Davidge,  23  App. 
Cas.  (D.  C.)  156;  Toledo  C.  S.  Co.  i". 
Garrison,  28  App.  Cas.  (D.  C.)  243; 
Rouusaville  ?*.  Co.,  127  Ga.  735,  56 
S.  E.  1030;  Mower  H.  C.  Co.  r.  Hill, 
135  la.  600,  113  N.  W.  466;  Paris  Mfg. 
Co.  V.  Carle,  116  Mo.  App.  5S1,  92  S. 
W.  748;  .Johnston  v.  Ins.  Co.,  93  Mo. 
App.  580;  Rose  v.  B.  Co.,  35  Mont. 
70,  88  P.  767;  Piper  r.  R.,  75  N.  H. 
435,  75  A.  1041;  Alexander  r.  Ferguson, 
73  X.  J.  L.  479,  63  A.  998;  Wedding- 
ton  r.  Ins.  Co.,  141  N.  C.  234,  54  S.  E. 
271;  Reed  T.  Coughran,  21  S.  D.  257, 
111  N.  W.  559;  Farlow  v.  Chambers, 
21  S.  D.  12S,  110  X.  W.  94;  Bostwick 
V.  Ins.  Co.,  116  Wis.  392,  89  N.  W.  538, 
92  X.  W.  246. 

Proof  of  fraud  rebuts  presumption  of 
assent.  Shook  v.  Co.,  75  Kan.  301,  89 
P.  653;  St.  Louis  J.  Co.  r.  Bennett, 
75  Kan.  743,  90  P.  246;  Western  Mfg. 
Co.  r.  Cotton,  31  Ky.  L.  R.  1130,  104 
S.  W.  758;  Bostwick  v.  Ins.  Co.,  116 
Wis.  392,  89  N.  W.  538,  92  N.  W. 
246. 

Intoxication. — See  Kuhlman  v.  Wieben, 
129  la.  188,  105  X.  W.  445;  Hauber 
V.  Leibold,  76  Neb.  706,  107  X.  W. 
1042;  Case  Co.  v.  Mevers,  78  Neb.  685, 
111  N.  W.  602,  9  L.  R.  A.  (X.  S.) 
970;  Waldron  v.  Angleman,  71  N.  J. 
L.  166,  58  A.  568;  Fowler  v.  Co.,  208 
Pa.    173,  r,7   A.  959. 

Mental  incapacity. — Allen  r.  Allen,  79 
Vt.  173,  64  A.  1110.  See  Jacks  v. 
Estee,  139  Cal.  507,  73  P.  247. 
Party  unable  to  read. — In  such  cases 
fraud  is  more  easilv  established.  Mul- 
ler  r.  Kelly,  116  Fed.  545;  Am.  J. 
Co.   V.   Witherington,    81    Ark.   134,   98 


S.  W.  695;  Melle  v.  Candelora,  88  N. 
V.  S.  385;  Hicks  r.  Harbison,  212  Pa. 
437,  61  A.  958;  Fulton  V.  Messenger, 
61  W.  Va.  477,  56  S.  E.  830. 
10-40  Cau  V.  R.  Co.,  194  U.  S.  427; 
St.  Louis,  etc.  R.  Co.  v.  Puckett,  82 
Ark.  603,  101  S.  W.  762;  Mears  v.  R. 
Co.,  75  Conn.  171,  52  A.  610,  56  L. 
R.  A.  472;  Atlantic  C.  L.  R.  Co.  v. 
Dexter,  50  Fla.  180,  39  S.  634;  Pick- 
liam  f.  R.  Co.,  153  111.  App.  2S1 ;  Evans- 
ville,  etc.  R.  Co.  v.  Kevekordes  (Ind. 
App.),  69  N.  E.  1022;  Chicago,  etc.  Co. 
V.  Dunlap,  71  Kan.  67,  80  P.  34;  John 
Hood  Co.  r.  Co.,  191  Mass.  27,  77  N. 
E.  638;  Phoenix  Mfg.  Co.  f.  R.  Co., 
196  Mo.  663,  94  S.  W.  235;  Florman 
r.  Co.,  79  X.  J.  L.  63,  74  A.  446; 
Xaahville,  etc.  R.  Co.  v.  Stone,  112 
Tenn.  348,  79  S.  W.  1031;  St.  Louis,  etc. 
R.  Co.  V.  McTntvre,  36  Tex.  Civ.  399, 
82  S.  W.  346;  Ullman  v.  R.  Co.,  112 
Wis.  168,  88  X.  W.  1103. 
Contra.  Baltimore,  etc.  R.  Co.  v.  Fox, 
113  111.  Ap|).  180;  Elgin,  etc.  R.  Co. 
r.  Co.,  98  HI.  App.  311;  Wabash  R. 
Co.  r.  Thomas,  222  111.  337,  78  X.  E. 
777,  7  L.  R.  A.  (X.  S.)  1041;  Chi- 
cago, etc.  R.  Co.  r.  Farm,  194  111.  9,  61 
N.  E.  1095;  Central  R.  Co.  v.  Hall, 
124  Ga.  322,  52  S.  E.  679. 
See  Carpenter  v.  E.  Co.,  S  Penne.  (Del.) 
15,    64    A.    252. 

Assent  presiuned  from  repeated  ship- 
ments.— Texas  &  P.  R.  Co.  v.  Bvers 
(Tox.  Civ.),  84  S.  W.  1087. 
Signature  to  bill  of  lading  by  ship- 
per raises  presumption  of  assent. 
O'Malley  v.  R.  Co.,  86  Minn.  880,  90 
X.  W.  974.  See  Missouri,  etc.  R.  Co. 
V.  Patrick,  5  Ind.  Ty.  742,  88  S.  W. 
330. 

To  conditions  on  back  of  bill  of  lad- 
ing.— Baltimore,    etc.    R.    Co.    v.    Dovle, 
142   Fed.  669,  74   C.  C.  A.  245. 
10-41     Hailparn  v.  Co.,  50  Misc.  566, 
99  X.  Y.  S.  464. 

Presentation  of  shipping  order  by 
agent.— Russell  r.  R.  Co.,  70  X.  J.  L. 
808,  59  A.  150,  67  L.  R.  A.  433. 
10-42  Coggswell  r.  Weir,  101  N.  Y. 
S.  188;  Olds  V.  R.  Co.,  107  App.  Div. 
26,  94  X.  Y.  S.  924. 
11-46  Kevos-M.  Co.  v.  R.  Co.,  113 
Mo.  App.  1-44,  87  S.  W.  553;  Hoover  v. 
R.  Co.,  113  Mo.  App.  688,  88  S.  W. 
769;  Houston,  etc.  R.  Co.  r.  Smith,  44 
Tex.  Civ.  299,  97  S.  W.  836;  Chicago, 
etc.  R.  Co.  r.  Halsell,  36  Tex.  Civ.  522, 
81  S.  W.  1243.  See  Frasier  v.  R.  Co., 
73  S.  C.  140,  52  S.  E.  964. 
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Terms  of  oral  contract  may  be  proved 
by  unsigned  bill  of  lading.  Missouri, 
etc.  R.  Co.  1-.  Patrick,  144  Fed.  632, 
75  C.  C.  A.  434. 

No  merger  where  time  to  read  con- 
tract not  given.  H^qNeill  v.  R.  Co. 
(Tex.  Civ.),  86  S.  W.  32. 
11-47  Adams  Bxp.  Co.  v.  Carnahan, 
29  Ind.  App.  606,  63  N.  E.  245,  64  N. 
E.  647;  DeWolff  v.  Co.,  106  Md.  472, 
67  A.  1099;  Southern  Exp.  Co.  V. 
Stevenson,  89  JVliss.  233,  42  S.  670. 
Contra,  Southern  Exp.  Co.  v.  Briggs,  1 
Ga.  App.  294,  57  S.  E.  1066. 
Receipt  book. — Assent  presumed  where 
receipt  comes  from  a  book  kept  by 
shipper  and  habitually  used.  Bernstein 
V.  Weir,  40  Misc.  635,  83  N.  Y.  S.  48; 
Fried  v.  Co.,  51  Misc.  669,  100  N.  Y.  S. 
1007. 

Delivery  by  agent. — Carrier  must  show 
agent's  authority  to  make  special  con- 
tract. Adams  Exp.  Co.  v.  Adams,  29 
App.  Cas.  (D.  C.)  250;  Haves  v.  Co., 
74  N.  J.  L.  537,  65  A.  1044;  Woolsey 
r.  R,  Co.,  106  App.  Div.  228,  94  N.  Y. 
S.  56. 

Notice  will  not  always  raise  presump- 
tion of  assent.  Adams  Exp.  Co.  v. 
Bratton,  106  111.  App.  563;  Hayes  v. 
Co.,  74  N.  J.  L.  537,  65  A.  1044.  See 
McMillan  v.  Co.,  123  la.  236,  98  N.  W. 
629. 

12-48  Remmel  v.  Griffin,  81  Ark. 
269,  99  S.  W.  70;  Parsons  v.  Lane,  97 
Minn.  98,  106  N.  W.  485;  Johnson  v. 
Co.,  73  N.  H.  259,  60  A.  1009;  Rayburn 
V.  Co.,  138  N.  C.  379,  50  S.  E.  762; 
Travelers'  Ins.  Co.  v.  Jones,  32  Tex. 
Civ.  146,  73  S.  W.  978.  Contra.  Richard- 
son r.  Ins.  Co.,  143  111.  App.  279. 
Delivery  of  insurance  application. — See 
Aetna  I.  Co.  v.  Ryan,  53  Misc.  614, 
103  N.  Y.  S.  756;  Hartford  F.  Ins.  Co. 
r.  Whitman,  75  O.  St.  312,  79  N.  E.  459. 
12-52  Malone  v.  Co.,  86  N.  Y.  S. 
1039;  Colvin  v.  Fargo,  47  Misc.  642,  94 
N.  Y.  S.  377;  Engberman  v.  Co.,  84  N. 
Y.  S.  201. 

12-53  Saunders  v.  R.  Co.,  128  Fed. 
15,  62  C.  C.  A.  523;  Boling  v.  R.  Co., 
189  Mo.  219,  88  S.  W.  35;  Rose  v.  R. 
Co.,  35  Mont.  70,  88  P.  767;  Apling- 
ton  V.  Co.,  110  App.  Div.  250,  97  N.  Y. 
S.  329;  .Tacobs  v.  R.  Co.,  19  Pa.  Super. 
13;  Mogill  v.  R.  Co.,  25  Pa.  Super.  164; 
Dagnall  v.  R.  Co.,  69  S.  C.  110,  48  S.  E. 
97;  Gulf,  etc.  R.  Co.  v.  Rinev,  41  Tex. 
Civ.  398,  92  S.  W.  54. 
Presumption  from  signature. — Daniels 
r.  R.  Co.,  62  S.  C.  1,  39  S.  E.  762. 


Immateriality  of  lack  of  signature. 
Freeman  r.  R.  Co.,  71  Kan.  827,  SO  P. 
592. 

Limitation  must  be  clearly  expressed. 
Dow  V.  R.  Co.,  81  App.  Div.  362,  80 
N.  Y.  S.  941. 

Posting  notice  in  waiting  room  insuffi- 
cient. Norman  v.  R.  Co.,  65  S.  C.  517, 
44  S.  E.  83. 

Pass. — Duncan  v.  R,  Co.,  113  Fed.  508; 
Boering  v.  R.  Co.,  20  App.  Cas.  (D.  C.) 
500;  Holly  v.  R.  Co.,  119  Ga.  767,  47 
S.  E.  188;  Dow  t\  R.  Co.,  81  App.  Div. 
362,  80  N.  Y.  S.  941. 
Mileage  book. — ^Kast  v.  R.  Co.,  28  Pa. 
Super.   107. 

Excursion    ticket.  —  .lacobs  i:   E.   Co., 
208  Pa.  535,  57  A.  982. 
1000  mile  ticket. — Spiess  v.  R.  Co.,  71 
N.  J.  L.  90,  58  A.   116. 
13-54    The  Majestic,   166  II.  S.   375; 
Little  Rock,  etc.  R.   Co.   v.  Record,  74 
Ark.   125,   85   S.   W.   421;    McCollum  v. 
R.  Co.,  31  Utah  494,  88  P.  663. 
"Look  on  the  back."     Freeman  v.  R. 
Co.,  71  Kan.  327,  80  P.  592. 
13-55     Assent  of  director  to  wrongful 
incurring   of   indebtedness   by   corjiora- 
tion  will  not  bo  presumed  from  negli- 
gence  in   attending   to    corporate   busi- 
ness.     Chick    V.    Fuller,    114    Fed.    22, 
51   C.   C.  A.   64S;    Taylor  ^^   C,  25   Ky. 
L.    R.    374,    75   S.    W.    244;    Thomas    v. 
Penniman,    105    Md.    475,     66     A.     291; 
Appleton  V.   Co.,  65   N.  J.   Eq.   375,  54- 
A.  454;  Williams  V.  Brewster,  117  Wis. 
370,   93   N.   W.  479. 

13-57  Payment  under  contract  may 
be  shown  as  a  circumstance  though 
it  is  provided  it  shall  not  be  an  ac- 
ceptance. Handy  v.  BUss,  204  Mass. 
513,  90  N.  E.  864. 


ASSIGNMENTS. 

Evidence  of  indebtedness,  27-38. 
I'or  a   discussion   of   remedies,   parties, 
and    pleadings,    see    3    Standard    Proc. 
84,  et  seq. 

15  Assigimient  by  one  of  two  cor. 
porations  under  same  management.  Gil- 
bert l:  Bk.  (Ind.  App.),  101  N.  'E. 
395. 

Second  assigmnent  to  explain  first.  Mis- 
souri, etc.  R.  Co.  V.  Wood  (Tex.  Civ.), 
152    S.    W.    487. 

16-1  Brandt  v.  Co.,  (1905)  App.  Cas. 
(  Kng.)  454;  In  re  Berkebile,  144  Fed. 
572;  Wooster  r.  Trowbridge,  120  Fed. 
667,  57   C.  C.  A.  129;  S.  W.  Com.  Co. 
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V.  Owesney,  10  Ariz.  49,  85  P.  721; 
Bauer  i\  S.,  144  Cal.  740,  78  P.  280; 
Forsyth  v.  Ryan,  17  Colo.  Aj-p.  511,  GS 
P.  1055;  Andrews  v.  Co.,  1  Ga.  App. 
5G0,  58  S.  E.  130;  Columbia  F.  &  T. 
Co.  V.  Bk.,  IK)  Kv.  304,  76  S.  W.  150; 
Harlow  v.  Bartlett,  9(5  Me.  294,  52  A. 
638;  Loopuld  r.  Weeks,  96  Md.  2S0, 
53  A.  937;  Ilovev  v.  R.  Co.,  135  Mich. 
147.  97  N.  W.  398;  Ebel  r.  Piehl,  134 
Mii-h.  64,  95  N.  W.  1004;  New  .^ersey 
P.  Co.  r.  Gluck,  79  N.  J.  L.  115,  74  A. 
443;  Sullivan  r.  Viseonti,  68  N.  J.  L. 
543,  53  A.  598;  Donovan  v.  Middle- 
brook,  95  App.  Div.  3(55,  88  N.  Y.  & 
607;  Harlow  r.  Co.,  53  Or.  272,  100  P. 
7;  Zilke  r.  Woodley,  36  Wash.  84,  78 
P.  299;  Dickerson  v.  Spokane,  35  Wash. 
414.  77  P.  730. 

A  question  of  fact. — See  Forsvth  v. 
Ryan.  17  Colo.  App.  511,  6S  P.'  1055; 
Hixson  ^lap  Co.  r.  Co.,  5  Xeb.  (Unof.) 
3SS,  98  X.  W.   872. 

Extent  of  assignment,  governed  by  in- 
tent. Chemical  Co.  r.  McNair,  139  N. 
C.  .T2G,  51  S.  K.  949. 
"Dnexpressed  intention  immaterial 
Provi.lent  Nat.  Bk.  r.  Co.,  45  Tex.  Civ. 
273.  100  S.  W.  1024. 
Direct  testimony  of  assignor  as  to  in- 
tent, proper.  Nolan  r.  Nolan,  155  Cal. 
476,  10]  P.  520;  Crocker  v.  Muller,  40 
Misc.  (;<5,  «.T  N.  Y.  S.  189. 
Judicial  notice  taken  of  method  by 
which  money  lenders  take  assignments 
of  collateral  and  reassign  same.  Selleck 
V.  Co.,  117  N.  Y.  S.  964. 
16-2  Wooster  v.  Trowbridge,  120  Fed. 
rG7,  57  C.  C.  A.  129;  Alabama  I.  Co. 
r.  Smith,  155  Ala.  287,  46  S.  475;  Bun- 
nell V.  Bronson,  78  Conn.  679,  63  A. 
396.  See  Little  v.  Berry  (Ky.),  113 
S.  W.  902  (entries  must  describe 
things  assigned  so  they  may  be  iden- 
tified); Chemical  Co.  f.'MjcNair,  139  N. 
C.  32G,  51  S.  E.  949. 
16-3  Cushing  r.  Chapman,  115  Fed. 
237;  Forsyth  r.  Rvan,  17  Colo.  App.  511, 
6S  P.  1055;  Mathison  r.  Magnuson,  226 
111.  368,  80  N.  E.  885;  National  City 
Bk.  r.  Torrent,  130  Mich.  259,  89  N.  W. 
938;  Interurban  C.  Co.  r.  Haves,  191 
Mo.  24S,  89  S.  W.  927;  Cogan  r.  Co.,  69 
N.  .7.  Eq.  35S,  60  A.  408;  Randel  v. 
Vanderbilt.  75  App.  Div.  313,  78  N.  Y. 
S.  124.  (if.  ISO  N.  Y.  547,  73  N.  E. 
1131;  Holmes  r.  Bell,  139  App.  Div. 
455,  124  N.  Y.  S.  301,  aff.  200  N.  Y. 
■■S6,  94  N.  E.  1094. 

Potential  existence  of  debt  sufficient  to 
sustain     parol     equitable     assignment. 


Campbell  r.  Co.,  36  Tex.  Civ.  641,  82 
S.  W.  794. 

17-1  Forsyth  r.  Ryan,  17  Colo.  App. 
511,  6S  P.  '  1055;  Cray  V.  Bever,  122 
111.  App.  1;  Bernstein 'r.  Horth,  85  N. 
Y.  S.  2G3;  Haller  r.  Ingraham,  101 
N.  Y.  S.  7S9;  German  Ins.  Co.  r.  Gibbs, 
42  Tox.  Civ.  407,  92  S.  W.  1068,  96 
S.  W.  760;  Standifer  v.  Co.  (lex.  Civ.), 
94   S.  W.   144. 

17-5  Harlow  v.  Bartlett,  96  Me.  294, 
52  A.  638;  Coles  r.  Saitta,  71  Misc. 
544,  130  N.  Y.  S.  857;  Comer  v.  Floore 
(Tex.  Civ.),  88  S.  W.  246;  Davis  & 
Goggin  V.  State  Bk.  (Tex.  Civ.),  156 
S.    W.    321. 

18-6  Alabama  1.  Co.  r.  Smith,  155 
Ala.  287,  46  S.  475;  Lutter  v.  G rosso, 
26  Ky.  L.  R.  585,  82  S.  W.  278;  Arm- 
strong V.  Chisolm,  99  App.  Div.  465, 
91  N.  Y.  S.  299. 

Check.— Fortier  v.  Belgado,  122  Fed. 
604,  .39  C.  C.  A.  180.  See  Provident 
Nat.  Bk.  V.  Harnett  &  Co.,  45  Tex.  Civ. 
273,  100  S.  W.  1024. 

Parol  evidence  competent  to  show  third 
person  was  to  have  some  benefit  of 
assignment.  King  v.  Miller,  53  Or.  53, 
97  P.  542. 

18-7  Andrews  v.  Frierson,  134  Ala. 
62G,  33  S.  6;  W.  U.  T.  Co.  v.  Rvan, 
126  Ga.  191,  55  S.  E.  21;  Wamsley 
r.  Ward,  61  W.  Va.  65,  55  S.  E.  998. 
Claim  for  wages. — Western  &  A.  R. 
Co.  V.  Co.,  128  Ga.  74,  57  S.  E.  100; 
Usher  v.  R.  Co.,  125  Ga.  809,  54  S.  E. 
704;  W^hitcomb  r.  Waterville,  99  Me. 
75,  58  A.  68. 

19-8  Wheelock  r.  Hull,  124  Ta.  752, 
100  N.  W.  863.  See  Columbia  F.  &  T. 
Co.  r.  Bk.,  116  Ky.  364,  76  S.  W.  156; 
Campbell  i:  Grant  Co.,  36  Tex.  Civ. 
641,  82  S.  W.  794;  Wamsley  f.  Ward, 
61  W.  Va.  65,  55  S.  E.  998. 
20-9  Staninger  r.  Tabor,  103  111.  App. 
330;  First  State  Bk.  r.  Thuet,  88  Minn. 
364,  93  N.  W.  1;  Phinney  l?.  S.,  36 
Wash.  236,  78  P.  927. 
21-10  Kuhnes  r.  Cahill,  128  la.  594, 
104  N.  W.  1025;  Columbia  F.  &  T.  Co. 
V.  Bk.,  116  Ky.  364,  76  S.  W.  156;  Pen- 
nell  r.  Ennis,  126  Mo.  App.  355,  103 
S.  W.  147;  Loan  &  S.  Bk.  v.  Bk.,  74  S.  C. 
210,  54  S.  E.  364. 

21-11  Bowker  v.  Haight  &  F.  Co., 
146  Fed.  257;  Donohoe-K.  Bkg.  Co.  v. 
R.  Co.,  138  Cal.  183,  71  P.  93;  Love  v. 
Stock  Exch.,  5  Tnd.  Tv.  202,  82  S.  W. 
721.  67  L.  R.  A.  617,  af.  in  Poland  v. 
Love,  7  Ind.  1\\  42,  M3  S.  W.  759; 
Lonier  v.  Bk.,  149  Mich.  483,  112  N. 
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W.  1119;  Pennell  v.  Ennis,  126  Mo. 
App.  355,  103  S.  W.  147;  Bait.  &  O. 
R.  Co.  V.  Bk,,  102  Va.  753,  47  S.  E. 
837. 

22-14  Donohoe-K.  Bkg.  Co.  v.  R.  Co., 
138  Cal.  183,  71  P.  93;  Fulton  v.  Ges- 
terding,  47  Fla.  150,  36  S.  56;  Reviere 
V.  Chambliss,  120  Ga.  714,  48  S.  E. 
122;  Clark  v.  Bank,  72  Kan.  1,  82  P. 
582;  Borough  t\  Montgomery  (N.  J.), 
60  A.  954;  Izzo  T.  Ludington,  79  N. 
Y.  S.  744,  af.  178  N.  Y.  621,  70  N.  E. 
1100;  Curtis  L.  Co.  v.  McLoughlin,  80 
App.  Div.  636,  80  N.  Y.  S.  1016;  Nel- 
son V.  Nelson,  31  Wash.  116,  71  P.  749; 
Frederick  v.  Co.,  47  Wash.  85,  91  P. 
570. 

23-16     See  Slade  v.  Squier,  133  App. 
Div.  666,  118  N.  Y.  S.  278. 
23-17     White  v.  R.   Co.,  145  la.  408, 
124  N.  W.  309;  S.  V.  McClellan,  82  Vt. 
361,  73  A.  993. 

24-18  Duryea  v.  Harvev,  183  Mass. 
429,  67  N.  E^  351;  Bone  r.'  Holmes,  195 
Mass.  49.5,  81  N.  E.  290  (bond). 
Non-delivery  not  evidence  of  fraud 
upon  creditors.  Young  v.  Upson,  115 
Fed.  192. 

25-21  Howe  v.  Howe,  97  Me.  422,  54 
A.  908;  Ebel  v.  Piehl,  134  Mich.  64, 
95   ISr.   W.   1004. 

25-22  Holmes  v.  Seaman,  117  App. 
Div.  381,  102  N.  Y.  S.  616;  Wray  v. 
Miller,  120  N.  Y.  S.  787;  Rettig  V. 
Becker,  11  Pa.  Super.  395;  Moody  v. 
Rowland,  46  Tex.  Civ.  412,  102  S.  W. 
911. 

Pie-existing  debt  as  consideration.  Bk. 
V.  Bk.,  3  Cal.  App.  561,  86  P.  820. 
Adequacy  may  be  material. — Uncas  P. 
Co.  v.  Corbin,  75  Conn.  675,  55  A.  165. 
Assignment  may  be  made  as  a  gift. 
Ebel  V.  Piehl,  134  Mich.  64,  95  N.  W. 
1004;  Henderson  v.  R.  Co.,  131  Mich. 
438,  91  N.  W.  630. 

25-23  Detmer  W.  Co.  v.  Van  Horn, 
59  Misc.  163,  110  N.  Y.  S.  312. 
Evidence  of  consideration,  immaterial. 
Forsyth  r.  Ryan,  17  Colo.  Ap]).  r)!],  68 
P.  1055;  Quiglev  r.  Welter,  95  Minn. 
.^83,  104  N.  W.  236;  Wallace  v.  Lerov, 
57  W.  Va.  263,  50  S.  E.  243.  See 
Devine  v.  Warner,  76  Conn.  229,  56  A. 
562;  Campbell  v.  Co.,  36  Tex.  Civ.  641, 
82   S.  W.   794. 

Absolute  assignment  may  be  shown  to 
have  been  made  as  security.  Protz- 
man  v.  Joseph,  65  W.  Va.  788,  65  S. 
E.  461. 

26-24  Haviland  v.  Johnson  (Or.), 
139  P.  720. 


26-26  DriscoU  v.  Driscoll,  143  Cal. 
528,  77  P.  471;  McGuire  v.  Murphy, 
107  App.  Div.  104,  94  N.  Y.  S.  1005. 
Mere  possession  of  written  evidence  of 
[•hose  in  action  raises  no  presumption 
holder  holds  as  assignee.  Fitger  v. 
Guthrie,  89  Minn.  330,  94  N.  W.  888; 
Rifhardson  r.  Co.  (Mo.),  69  S.  W.  398. 
Assent  of  assignee  to  pasrment  to 
debtor,  not  presumed.  President  v. 
Thorp,  79  Conn.  194,  64  A.  205,  465. 
Assignment  of  note  presumed  to  have 
been  made  before  it  matured.  John- 
ston r.  Loar,  145  111.  App.  443. 
Assignment  conclusive  unless  its  exe- 
cution denied  in  statutory  manner. 
Winer  v.  Bk.,  89  Ark.  43-5,  117  S.  W. 
230 

Denial  puts  burden  on  party  making 
it  to  show  at  least  an  assignment  in 
form;  that  being  done,  burden  shifts 
to  '  plaintiff  to  show  fraud.  People 's 
S.  Bk.  r.  Hoppe,  132  Mp.  App.  449, 
111   S.  W.  1190. 

26-27  Hoppes  v.  R.  Co.,  147  la.  580, 
126  N.  W.  783  (fact  of  assignment). 
Burden  is  on  party  attacking  exe- 
cuted assignment.  Borchers  v.  Barck- 
crs,  143  Mo.  App.  72,  122  S.  W.  357. 
Assignment  prima  facie  evidence  of 
holder 's  riglit  to  exercise  privilege 
available  to  assignor.  Mundt  v.  Nat. 
Bk.,  35  Utah  90,  99  P.  454.  Burden 
is  on  party  claiming  title  to  show 
rights  granted  under  recorded  assign- 
ment have  revested  in  him.  Snead  v. 
Scheble,  175  Fed.  570,  99  C.  C.  A.  578. 
Want  of  consideration  must  be  proved 
by  party  alleging  it.  Driscoll  r.  Dris- 
coll, 143  Cal.  528,  77  P.  471;  Colorado 
F.  &  I.  Co.  V.  Kidwell,  20  Colo.  App. 
8,  76  P.  922.  But  see  Rettig  v.  Becker, 
11   Pa.  Super.  395. 

Assignee  must  establish  all  facts  upon 
which  he  bases  his  claim.  Price  V. 
Cushing,  135  la.  457,  110  N.  W.  1030 
(in  assignment  of  profits,  fact  business 
was  carried  on  at  a  profit  must  be 
shown);  Virginia-C.  C.  Co.  V.  McXair, 
139  N.  C.  326,  51  S.  E.  949  (in  assign- 
ment of  a^^'ounts,  fact  specific  accounts 
come  within  general  assignment  must 
be  shown.  And  see  Wagenhurst  v. 
Wincland,  20  App.  Cas.  (D.  C.)  85 
(equitable  assignee);  Reinhardt  v. 
Mark,  29  Ky.  L.  R.  3SS.  93  S.  W.  32 
(assignment  as  securitv) ;  Standifer  t*. 
Co.  (Tex.  Civ.),  94  S.  W.  144;  Dar- 
lington M.  L.  Co.  V.  Co.,  35  Tex.  Civ. 
346,  80  S.  W.  238  (authoritv  of  ajjent) ; 
Gulf,  etc.  R.   Co.  f.   Eldredge,   35   Tex. 
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Civ.  4G7,  SO  S.  W.  o.")6  (notice  to  ilobt- 
or).  Assi-inrnoiit  imist  be  shown  by 
party  who  aUo^os  it  was  lujulo.  Ciisli- 
ing  r.  Hartwig,  i;5S  Mo.  App.  114,  TJD 
S.  \V.  1()9;  Attovac  K.  L.  Co.  r.  Tavue, 
f)?  Tfx.  Civ.  3l'7,  rJ2  S.  W.  27S. 
27-28  8into3  r.  Coinmorford,  112  La. 
706,  36  S.  O.IC);  Qui  Kiev  r.  Woltor,  Ho 
Minn.  3S3,  101  N.  \V.236;  Ilousor  r. 
Richardson,  1>0  ^^o.  App.  134;  Cogan  r. 
Co.,  09  X.  J.  K<i.  S01»,  64  A.  973;  Camp- 
boll  r.  Co.,  36  Tox.  Civ.  641,  82  S.  W. 
794. 

Debtor  must  show  injury  1>oforo  ho  can 
coiiii'laiii  of  want  of  notice.  Knickor- 
bockcr  T.  Co.  r.  Covlc,  139  Fed.  792; 
Columbia  F.  &  T.  Co.  r.  Bk.,  116  Ky. 
364,  76  S.  W.  156;  Ncilsen  r.  Albert 
Lea,  91  Minn.  388,  98  N.  W.  19.1;  Shep- 
herd r.  K.  Co..  29  Pa.  Sujier.  291. 
Evidence  to  establish  notice. — Knicker- 
borkor  T.  Co.  r.  Coyle,  139  Fed.  792, 
over.  Third  Nat.  Bk!  v.  Atlantic  Citv, 
126  Fed.  413;  Bunnell  v.  Bronson,  78 
Conn.  679,  63  A.  396;  President  v. 
Thorp,  79  Conn.  194,  64  A.  20.1;  Peter- 
son r.  Ball,  121  la.  .144,  97  N.  W.  79 
(need  not  be  in  writinp:);  Sintes  v. 
Coinmorford.  112  La.  7itO.  36  8.  6.16. 
Proof  of  recording  is  proof  of  notice 
to  third  j)ersons.  Fordvoe  r.  McPhet- 
rigo,  71  Ark.  327,  73*  S.  W.  lo96; 
Kansas  Citv,  etc.  R.  Co.  r.  Joslin,  74 
Ark.  .1.11,  86  S.  W.  43.5;  Bush  r.  1?. 
Co.,  76  Ark.  4[)7,  89  S.  W.  86;  Whit- 
comb  r.  Waterville,  99  Me.  7.1,  .18 
A.  68;  Cogan  r.  Co.,  69  N.  J.  Eq.  3.18, 
60  A.  408;  Park  Co.  r.  MoDermott, 
2.1  R.  I.  9.1,  .14  A.  924;  Standifer  f. 
Co.  (Tex.  Civ.),  94  S.  W.  144;  McCon- 
aphv  r.  Clark,  3.5  Wash.  689,  77  P. 
10S4. 

Evidence  of  indebtedness  is  afforded 
by  as«i;rnmont  contiiiiiing  itemized  ac- 
count thc'roof,  if  it  is  introduced  gen- 
erally. Preston  f.  Co.,  11  Cal.  App.  190, 
104  P.  462. 


ASSIGNMENTS     FOR     THE     BENE- 
FIT   OF    CREDITORS. 

Assignee's     knowledge     of     prim     lien, 
41 -.12. 

Effect    on     Pending    Actions. — See     3 

StaxdakI)    Pltor'.    t:». 

Actions  and  Proceedings  by  Creditors. 
See    ?.    STANDAiti)    I'lti'C.     i;i7I. 
Actions     and     Proceedings      By      and 
Against     Assignee. — .See     3     Standard 
Pboc.  72-S2. 


Remedies  of  Assignor. — See  3  Stan-pako 

2i)-l  Common  law  assignment  valid 
although  .statute  in  cxistoiico.  Memphis 
8.  iJk.  V.  llouohens,  11.1  Fed.  96,  52  C. 
C.  A.  176;  Lucy  v.  Freeman,  93  Minn. 
274,  101  N.  W.  167;  Young  r.  Stono, 
61  Ai>p.  Div.  364,  70  N.  V.  8.  558,  aff: 
174  N.  V.  517,  66  X.  E.  1118. 
Assignment  by  operation  of  law. — In 
ro  Salmon,  143  Kod.  39.1;  Pollock  r. 
.lones,  124  Fed.  163,  61  C.  C.  A.  555; 
Smith  V.  MeCadden,  138  Ala.  284,  36 
8.  376;  Locko  r.  Martin,  145  Ala.  27), 
40  8.  387;  Hines  r.  Hays,  26  Ky.  L.  K. 
967,  82  S.  W.  1007;  Smith  v.  Hunts- 
borrv,  30  Kv.  L.  R.  N67,  99  8.  W. 
911;  Brookshier  r.  Ins.  Co.,  91  Mo. 
Aj.p.  5!i9. 

29-2  Statute  must  be  strictly  fol- 
lowed. Young  r.  Stone,  61  App.  Div. 
36-i,  70  N.  Y.  8.  55S,  a/f.  174  N.  Y. 
.117,  6<  X.  E.  1118. 
Acknowledgment  necessary.  See  Bloom - 
ingdalo  V.  Weil,  29  Wash.  611,  70  P. 
9; 

Recording. — TIu<ldleson  v.  Polk,  70  Neb. 
•1s;>,  97  X.  W.  624;  Bingham  r.  OzmuiV; 
19  Okla.  225,  92  P.  147.  See  Peeplea 
f.  Woolen  Mills  (Tex.  Civ.),  90  8.  W. 
61. 

29-5  Deed  of  trust.— II oatii  r.  Wil- 
son, I  .111  Cal.  362,  73  P.  182. 
Mortgage. — Smead  r.  Chandler,  71  Ark. 
501,  76  S.  W.  1066;  Wvllv-C..  Co.  V. 
Williams,  53  Fla.  872,  42  ii.  910;  Joas 
r.  Jordan,  21  8.  D.  379,  113  N.  W. 
73. 

Bill  of  sale. — Young  v.  Stone,  61  App. 
Div.  361.  70  N.  Y.  8.  558,  off.  174  N.  Y. 
517,  ()S   X.   E.  1118. 

Change  of  control  the  test. — Ives  t\ 
Sanguinetti,  10  Ariz.  S3,  85  P.  480; 
Tapp  r.  Williams,  83  Ark.  182,  103  S. 
W.   161. 

31-9  Kaufman  r.  Simon,  80  Mias.  189, 
3:  8.  713;  Ililliard  r.  Co.,  70  Vt.  57, 
56   A.   283. 

32-15  Acceptance  of  assignee  may  bo 
y>rovod  by  signature  to  instrument. 
Roddv  r.  "Ravmond,  194  Mas.s.  367,  80 
X.   E.   484. 

32-16  Cnnirn,  if  assignment  condi- 
tional uj)on  ac(0|itanoe.  Nixou  v,  Wks., 
r.l  Wash.  419,  99  P.  11. 
3.'{-30  Lacy  r.  Hunn,  144  Cal.  511, 
7^  P.  30;  Royster  r.  Heck,  29  Ky.  L. 
K.  634,  94  8.  "W.  8;  Reddv  r.  Ravmond. 
194  Mas.s.  367.  SO  N.  E."  484;  Weston 
r.  Xovors.  72  X^  H.  65,  54  A.  703. 
Rescission  of  assent  not  manifested  by 
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bringing  action  on  claim.  Lacy  r. 
Uunn,  144  C:il.  .111,  7S  I'.  30. 
Time  within  which  creditor  may  assent 
•is  of  the  essence.  Moulton  v.  Bart- 
lett,  195  Mass.  3.3,  80  N.  E.  619;  Na- 
tional Bk.  V.  Baile}',  179  Mass.  415, 
60   N.   E,  925. 

34-21  Union  S.  Bk.  &  T.  Co.  v.  Co., 
20  Ind.  App.  325,  47  N.  E.  846;  Pit- 
man V.  Marquardt,  20  Ind.  App.  431,  50 
N.   E.   894. 

34-26  Koberts  r.  Roberts,  102  Md. 
131,  62  A.  161,  1  L.  R.  A.  (N.  S.) 
782. 

37-36  See  Thompson  v.  Shaw,  104 
Me.  85,  71  A.  370. 

37-38  No  presumption  of  fraudulent 
intent  unless  terms  of  dee<l  preclude 
any  other  inference.  Davis  Co.  v.  Au- 
gustus, 105  Va.  843,  54  S.  E.  985. 
38-41  Davis  Co.  v.  Augustus,  105  Va. 
843,  54  S.  E.  9S5.  See  Claflin  Co.  v. 
Harrison,  44  Fla.  218,  31  S.  81 S. 
Retention  of  exempt  property. — Long 
V.  Campbell,  133  Ala.  353,  32  S.  591; 
Armour  V.  Doig,  45  Fla.  162,  34  S. 
249. 

Debtor  to  approve  claims  submitted. 
Davis  Co.  V.  Augustus,  105  Va.  843,  54 
S.  E.  985. 

Compromise  of  disputed  claims. — Davis 
Co.  r.  Augustus,  105  Va.  843,  54  S.  E. 
985. 

Allowance  of  attorney's  fees  to  as- 
signee.— Davis  Co.  r.  Augustus,  supra. 
Stipulation  for  release  of  debtor  from 
undischarged  debts. — Davis  Co.  r. 
Augustus,  105  Va.  843,  54  S.  E.  985. 
41-52  Armour  v.  Doig,  45  Fla.  162, 
34  S.  249;  Haves  v.  Amnion,  90  App. 
Div.  604,  85  N.  Y.  S.  607. 
Evidence  held  insufficient.  —  Illinois 
G.  Co.  r.  U.-li.  Co.,  166  Mich.  520,  131 
N.  W.  1125. 

Assignee's  knowledge  of  prior  right  or 
lien. — Burden  of  i>roof  on  person  at- 
tacking deed.  Lif|uid  C.  Co.  v.  White- 
head (Va.),  SO  S.  E.  104. 
43-59  Davis  Co.  v.  Augustus,  105  Va. 
843,  54   S.   E.   185. 

Violation  of  promises  in  consideration 
of  ■which  time  for  pavment  of  debts 
extended.  Third  Nat."  Bk.  r.  Co.,  66 
App.  Div.  293,  73  N.  Y.  S.  114. 
Relationship  of  parties. — Citv  Nat.  Bk. 
r.  Bridges,  12S  N.  C.  322,"  38  S.  E. 
888. 

Inadequacy  of  consideration. — Bishop 
r.  Co.,  30  Ky.  L.  R.  725.  90  S.  W.  644. 
Confession  of  judgment. — International 
T.  Co.  V.  Bk.,  101  111.  App.  548. 


Keeping  assignment  prepared  for  regis- 
tration.     Friedenwald    Co.    r.    Sparger, 
128  N.   C.  446,  39  S.  E.   64. 
43-61     Jackson  v.  Sedgwick,  189  Fed. 

508. 

48-72     Bishop    r.    Co.,    30    Ky.   L.   K. 
725,   99  S.   W.   644. 

49-73     City  Nat.  Bk.  v.  Bridges,  128 
N.  C.  322,  38  S.  E.  888. 
50-77     Armour   r.   Doig,   45   Fla.   162, 
34  S.  249. 

Declarations  admissible  on  proof  of  a 
consjiiracy.  City  Nat.  Bk.  v.  Bridges, 
128  N.  C.  322,  38  S.  E.  888. 
Compromise  of  creditors'  claims,  after 
assignment,  not  evidence  of  intent  to 
defraud  non-assenting  creditors.  Thomp- 
son ;•.  Shaw,  104  Me.  85,  71  A.  370. 
51-83  Ichenhauser  Co.  c.  Landrum's 
Assignee,  153  Ky.  316,  155  S.  W.  738. 


ASSUMPSIT. 

For  a  discussion  of  the  remedy  under 
the   common   law   and   under   the   codes, 
see  3  Standard  Proc.  170,  ct  seq. 
53-1     Ruse  V.  "Williams,  14  Ariz.  445, 

130  P.  887. 

Money  had  and  received. — Ilarr  v. 
Roome,  28  App.  Cas.  (D.  L.)  214;  Mc- 
Gee  r.  McGce,  125  111.  App.  436;  Pease 
r.  Bamford,  96  Me.  23,  51  A.  234;  Dev- 
ries  V.  Hawkins,  70  Neb.  656,  97  N.  W. 
792;  Musk  v.  Hall,  34  R.  I.  126,  82  A. 
593. 

Services  rendered. — Cox  v.  Peltier,  1.59 
Ind.  355,  i]7^  N.  E.  6;  Fry  v.  Frv,  119 
]\[o.  App.  476,  94  -S.  W.  990;  Babcock 
r.  Anson,  106  N.  Y.  S.  642;  McDermott 
r.  Soc,  24  R.  I.  527,  54  A.  58. 
Services  rendered  relatives  presumed 
uratuitous.  Gill  v.  Donovan,  96  Md. 
518,  54  A.  117;  Begin  r.  Begin,  98 
Minn.  122,  107  N.  W.  149;  Brown  f. 
Cumming.  27  R.  I.  369,  62  A.  378.  See 
"Executors  and  Administrators,"  in- 
fra, 428-95;  "Master  and  Servant,"  in- 
fra, 504-94. 

The  common  counts. — Cummings  r.  Syn- 
nott,  120  Fed.  84,  56  (\  C  A.  490;  Tur- 
ner r.  Owen,  122  HI.  App.  501;  Stucky 
r.  Hardy.  15  Ind.  Ay\\  19,  41  N.  E. 
606;  Ft.  Wavne,  etc.  R.  Co.  r.  Haber- 
korn,  15  Ind.  App.  479,  44  N.  E.  322; 
Franck  r.  McGilvrav.  144  Mich.  318, 
107  N.  W.  886;  Plefka  r.  R.  Co.,  147 
Mich.  641,  111  N.  W.  194;  Henderson 
r.  Koenig.  192  Mo.  690,  91  S.  W.  88; 
McCulIough   r.  Co.,  213  Pa.  110,  62  A. 
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->2\;    TJfilly   r.  Co.,  213   Pa.   "lOr..   t^3    A. 

Recovery  without  proof  of  fixoil  price, 
liuinforil  Falls  H.  Co.  r.  Co.,  96  Me. 
!»»",   .-)1    A.    Sin. 

Proof  under  general  lssn«. — ^fiCroa  t'. 
I'lirsoiis,  111!  r.-.l.  !'i:.  .*!»  C.  C.  A.  (512; 
War.l  r.  ('....  ;•^  111.  Apj..  JlT. 
Laying  promise  in  declaration — neces- 
sity for.— Newport  N.  r.  I'ottor,  122 
IV.l.  :V2].  as  C.  C.  a.  4S3;  Potomac  L. 
Co.  r.  Millor,  2(5  A  pp.  Cas.  (D.  C.)  230; 
Wo  Siiitj  r.  Co.,  Ifi  Haw.  17;  Hrown 
r.  Starbircl.  9S  Mo.  292,  M  A.  902; 
Whocliiij:  Co.  r.  Co.,  <>2  W.  Va.  2SS,  57 
S.  K.  .s2i>;  Wai.l  r.  Dixon,  .')5  W.  Va. 
191.  -Ifi  S.   K.  <il^. 

Wbat  proof  necessary  to  allow  assump- 
sit on  scah'il  instruments.  Brown  V. 
Ins.  Co.,  21  A]>]\  Cns.  (O.  C.)  323;  Fry 
r.  Talbot,  lOfi  M.l.  43,  (56  A.  (564;  Con- 
roy  r.  Co.,  27  R.  I.  4G7,  03  A.  3r)G. 

54-5     Wlicoling  Co.  v.  Co.,  G2  W.  Va. 

2ns,  .'7   s.    K.   *<2n. 

Seal  as  surplusage. — Ilornpr  r.  Boas- 
ley,  105  M.l.  193,  G.3  A.  S20. 
64-6  Stewart  ^rfp.  Co.  r.  Co.,  (57  N. 
J.  L.  ."77,  .■)2  A.  391;  Halo  r.  Hale,  32 
Pa.  Super.  37;  Harrison  »;.  McMillan, 
109  Tenn.  77,  69  S.  W.  973. 
Effect  of  ■waiver  of  tort. — Klelnboho  r. 
Hon'man  House,  .30  Misc.  127,  97  N.  V 
S.    1122. 

It  is  error  to  ailmit  evidence  of  an- 
other a^rreenuMit  which  "<liil  not  tend 
to  impeai'h  defendant,  and  was  not  ad- 
missible to  show  what  were  the  terms 
of  this  s|>ecial  contract  upon  which 
plaintiff  relioil."  Hoopenjjarner  r.  Stij'e, 
1<:9  Mi.h.  307,  13.3  N.  \V.  244. 
Under  general  issue  any  proof  admis- 
sildc  showin;:  no  <:iuse  of  action.  Klair 
I.  R.  Co.,  2  Bovce  (Del.)  274,  78  A. 
1085. 

55-7  Richards  r.  Richman,  5  Penne. 
(Del.)  538,  64  A.  23s;  Continental  C. 
Co.  r.  Mlixwell,  127  III.  App.  19;  Mc- 
Kinnie  r.  Lane,  230  III.  344,  S2  N.  E. 
878  (payment  in  property  good). 
58-13  Verification  of  plea  casta  bur- 
diMi  of  provinp  .joint  liability  upon 
T»laintifT.  Martin  v.  Trainer,  125  HI. 
A  I. p.   474. 

ryS-ie  Doe  r.  Allen,  1  Cal.  Apy..  560, 
S2  P.  56S;  Watson  r.  Fagner,  208  HI. 
n6,  70  N.   E.  23. 

R9-19  Burton  r.  Co.,  132  N.  C.  17,  43 
S.  E.  480;  Lawrence  r.  Hester,  93  N.  C. 
79.  See  Michip'an  Yacht  Co.  r.  Busch, 
143  Fed.  929,  75  C.  C.  A.  109;  Clevo- 


land,  etc.  I{.  Co.  r.  Moore,  170  Ind.  32S, 
'^•J   N.   K.  32. 

5i>-l£0  liichards  r.  Richman,  5  Penne. 
(Del.)  558,  64  A.  238;  (^ill  r.  Donovan, 
96  M.I.  518.  54  A.  117. 
60-23  Holloway  r.  Co.,  151  Fed.  216, 
SO  C.  C.  A.  568;  Massev  r.  Clreena- 
bauin,  5  Penne.  (Del.)  2(),  58  A.  804; 
.lohnson  r.  Co.,  16  Haw.  693;  McKin- 
nio  r.  Lane.  230  HI.  544,  82  N.  E. 
878;  Mc Arthur  r.  Whitney,  202  HI. 
527,  67  N.  E.  163;  Olcese' r.  Co.,  211 
HI.  539,  71  N.  E.  1084;  Ryan  r.  Hooton, 
122  111.  Api>.  514;  Newman  r.  TiUmlev, 
125  III.  Ai»p.  382;  Rubens  r.  Hill.  2i3 
HI.  523,  72  N.  E.  1127;  Weipand  V. 
Cannon,  118  111.  Aj'p.  635;  Union  Kiev. 
R.  Co.  r.  Nixon,  99  111.  App.  502,  199 
HI.  235,  65  N.  E.  314;  Peden  r.  Scott, 
33  Ind.  Aj.p.  370,  73  N,  E.  1099;  Board 
f.  C.ibson,  138  Ind.  471,  63  N.  E.  982; 
Stuck.\v  r.  Hardy,  15  Ind.  App.  19,  41 
N.  E.  (506;  Cann  r.  Rector,  111  Mo.  App. 
164,  85  S.  W.  994;  Empire  Co.  v.  Co., 
31  W.  Va.  474,  41  S.  E.  917. 
60-24  Newi)ort  N.  r.  Potter,  122  Fed. 
321,  58  C.  C.  A.  483;  Boyd  r.  Bargag- 
liotti,  12  Cal.  App.  228,  107  P.  150; 
Peden  r.  Scott,  35  Ind.  App.  370,  73 
N.  E.  109!l;  Stucky  r.  Ilardv,  13  Ind. 
Ajip.  19,  41  N.  E.  606;  Ri.slev  r.  Bean- 
nu.nt,  71  N.  J.  L.  372,  59  A."  145;  Em- 
pire C.  Co.  r.  Co.,  51  W.  Va.  474,  41 
S.  E.  917.  See  American  Surety  Co.  r. 
C.  Co.  (Mo.),  166  S.  W.  333  "(action 
implied  jiromise  for  reasonable  com- 
pensation— contract  admissible  to  show 
tiine    of    ]i:iyment). 

Where  contract  at  an  end  or  plaintiff 
wron^'fnlly  prevented  from  com|detinR 
it,  ]'roof  may  be  made  under  common 
counts.  ^fcCronipal  r.  Rauphley,  6 
Penne.  (Del.)  61,  63  A.  801;  Richards 
r.  Richman,  5  Penne.  (Del.)  558,  64  A. 
238;  Zapel  r.  Ennis,  104  HI.  .\pp.  175; 
Cook  r.  R.  Co..  28  Mont.  509,  73  P. 
131;    Viles    V.    Co.,    79    Vt.    311,    65    A. 

10}. 

Lease. — Rubens   r.   Hill,    113    Til.    App. 
3C.3,   213    HI.   523,   72    N.   E.    1127.     See 
Leach  r.  Co.,  110  HI.  App.  338. 
Promissory    note. — Federation     W.     O. 
Co.    r.    Co.,    58    W.    Va.    477,    52    S.    E. 

Sealed  instrument. — Strobridpe  L.  Co. 
r.  (ialla^'hcr.  2  Pa.  C.  C.  336. 
Work  not  covered  by  specifications. 
Wilson  r.  Wilson,  106  Mo.  Ap]..  301, 
80  S.  W.  711.  But  see  Streater  T.  Co. 
r.  Co.,  217  HI.  577.  75  N.  E.  546. 
61-26    Clark  v.  Uolway,  101  Me.  391, 
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M  A.  642;   Miller  i-.  Wilbur,  7G  Vt.  73, 

56  A.  280.  See  Wilson  r.  Tavlor,  148 
Ala.  672,  41  S.  824;  McKennA  v.  Mc- 
Kenna,  J  IS  111.  App.  240;  Shiland  r. 
Loeb,   58   App.   Div.   565,   69   N.   Y.   S. 

n. 

Verbal  inducements  offered  defendant 
to  enter  into  contract,  irrelevant  if 
fraud    not    allefjed.      Langston    v.    Co., 

57  Fla.  92,   49   S.   155. 

62-32  Sec  Brvant  v.  Broadwell,  140 
Cal.  490,  74  P.  33;  Fry  r.  Talbott,  106 
Md.  43,  66  A.  664;  Babcock  v.  An- 
son, 106  N.  Y.  S.  642. 
62-33  Smith  v.  Sharpe,  162  Ala.  433, 
50  S.  381 ;  Camp  r.  Behlow,  2  Cal.  App. 
699,  84  r.  251;  Kitchen  v.  Clark,  120 
111.  App.  105;  Thompson  7-.  Ilojipcrt, 
120  111.  App.  58S;  Eoss  v.  Knox,  71  N. 
H.  249,  51   A.  910. 

Prevention  of  performance  —  effect. 
Thorn ] .son  r.  Tloppert,  120  111.  App.  588; 
Viles  V.  Co.,  79  Vt.  311,  65  A.  104. 


ATHEIST. 

65-4  Jones  v.  S.,  145  Ala.  51,  40  S. 
947;  C.  r.  Kauffman,  1  Pa.  C.  C.  410. 
See  C.  r.  Geary,  9  Pa.  C.  C.  60. 
65-5  Biiinin<rham  R.  Co.  r.  Jung,  161 
Ala.  4G1,  49  S.  434. 
66-6  Clinton  r.  S.,  53  Fla.  98,  43  S. 
312;  S.  V.  Blount,  124  La.  202,  50  S. 
12;  S.  V.  Williams,  111  La.  179,  35  S. 
505,  over.  S.  r.  Washington,  49  La.  Ann. 
1602,  22  S.  841,  42  L.  R.  A.  553n;  0am- 
brell  r.  S.,  92  :Miss.  728,  46  S.  138;  S. 
V.  Lu  Sing,  34  Mont.  31,  85  P.  521; 
C.  r.  Kauffman,  1  Pa.  C.  C.  410. 
67-7  S  r.  King,  117  la.  484,  91  N. 
W.  768;  Gambrell  v.  S.,  92  Miss.  728, 
46   S.    138. 

Dying  declaration  may  be  afTeeted  by 
declarant's  lack  of  religious  belief. 
State  r.  Zorn,  202  Mo.  12,  100  S.  W. 
591.  Should  not  be  excluded.  S.  v. 
Hood,  63  W.  Va.  182,  59  S.  E.  971,  15 
L.  R.  A.  (X.  S.)  448. 
In  New  York  a  contrary  rule  is  estab- 
lished. Brink  r.  Stratton,  176  N.  Y. 
150,   6??   N.   E.   148. 

68-11  Interrogation  of  witness  as  to 
religious  belief,  jirojier.  C.  r.  Kauff- 
man, 1  Pa.  C.  C.  410. 


ATTACHMENT. 

Actionfi  on  hn^dx  to  disrhnrpr,  81-34; 
Admissions  and  dcchiidtions,  .S7-4S;  Cir- 
cumstantial evidence,  87-48;    Action    on 


claim  bond,  88-52;  Punitive  damages, 
95-88;  Burden  of  proof  in  garnishment, 
96-92;  Admission  of  indebtedness,  96-92. 
For  a  full  treatment  of  the  proceed- 
ings, see  3  STAXiiAKD  Pkoc.  216-846. 
72-1  Brandlv  r.  Co.,  130  App.  Div. 
410,  114  X.  V.  S.  89G. 
Clear  proof  necessary. — Gatward  v. 
Wheeler,  10  Ida.  66,  77  P.  23;  Bran- 
denburgh  r.  Malcolm,  102  111.  App.  302; 
Chazv  :M.  L.  Co.  r.  Deely,  84  N.  Y.  S. 
396. 

Defective  affidavit  "testimony."  Price 
r.    Cohen,   lis   (ia.   261,   45   S. 'E.   225. 
72-2     Refusal  to  pay  mav  be  shown. 
Pate   r.   Vardeman    (Tex.   Civ.),   158   S, 
W.  1183. 

73-3  Elliott  r.  Co.,  71  Kan.  665,  81 
P.  500;  Abel  r.  Duffy,  106  La.  260, 
30  S.  833;  Schoeneman  v.  Sowle,  102 
Minn.  466,  113  N.  W.  1061;  First  Nat. 
Bk.  r.  Anderson,  101  Minn.  107,  111 
N.  W.  947;  Simmons  H.  Co.  f.  Co.,  135 
Mo.  App.  266,  115  S.  W.  467;  Stone  M. 
Co.  r.  Mo  Williams,  121  Mo.  App.  319, 
98  S.  W.  828;  Bowles  L.  S.  Co.  v. 
Hunter,  91  Mo.  App.  333;  Waller  t\ 
Deranleau,  4  Neb.  (Unof.)  497,  94  N. 
W.  1038;  Hill  r.  Atanasio,  127  N.  Y.  S. 
344;  Technical  Press  v.  Silverman,  142 
App.  Div.  423,  126  N.  Y.  S.  833;  Jonas- 
son  r.  Herrick,  126  App.  Div.  827, 
111  N.  Y.  S.  69;  Weil  r.  Quam,  21  N.  D. 
344,  131  N.  W.  244;  Lampher-Skinner 
Co.  r.  Same,  21  N.  D.  348,  131  N.  W. 
246;  Jones  V.  Hoefs,  14  N.  D.  232,  103 
N.  W.  751 ;  Young  r.  Clark,  32  0.  C.  C. 
374;  First  S.  Bk.  r.  Smith  (Okla.),  140 
P.  150;  Williams  r.  Co.,  13  Okla.  5,  73 
P.  269;  Dunn  r.  Claunch,  13  Okla.  577, 
76  P.  143;  Nichoson  i\  Erickson,  56 
Wash.  419,  105  P.  S36. 
75-7  In  garnishment  plaintiff  must 
show  check  mailed  by  garnishee  to  his 
creditor  and  transferred  by  latter  was 
not  transferred  in  good  faith.  Brown 
r.  Pillow,  174  Fed.  967,  98  C.  C.  A. 
579. 

75-8  Dale  r.  Beaslev  (Ga.),  81  S.  E. 
849;  Pe.d^  r.  Toland,  27  S.  D.  406,  131 
X.    W.    402. 

Evidence  of  attachments  by  other  cred- 
itors inatlmisaiblo.  Dale  r.  Beasley 
(Ga.).  81   S.  E.  849. 

Matters  precedent  to  attachment,  ad- 
missible. Dimmock  r.  Cole,  lilO  Mich. 
riOl,  ;iii   X.   W.  333. 

Non-residence.  —  Webb    r.    Wheeler,    79 
Xcb.   172,  112  N.  W.  369. 
76-11     Dimmock    v.    Cole,    130     Mich. 
601,  90   N.   W.   333. 
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77-15     Sohnull  r.  Cuddy,  30  lu.l.  Ai'i). 

I'fiL*,   74   N.   K.    1030. 

79-25     IHinn  r.  Clauiuh,  13  Oklu.  577, 

7ti   1'.   143   ^may  bo  iiiado  lioarin<,'). 

Complaint  and  ori;,'Jiial  atlidavit  eonsti- 

tuto    part    of    record    upon    motion    to 

dissolve,     (ioidnian    r.   Floter,    142   Cal. 

3ss,   7(5   P.   r.S. 

Ex  parte  affidavits  not  snilirient  whore 

api'lii  ation   tti  dis«liarj;e  made  by  third 

pfisou    ilaiiiiaiit.     .'^co    V.    S.    r.    Xeely, 

1  »f.    I-Vd.   7t;j. 

Oral  admission  at  former  trial,  insufli- 

.•i..nt.     (loldman  r.  Flotor,  142  Cal.  388, 

7()   I'.   ')S. 

7J)-26     Williams    v.    Co.,    13    Okla.    5, 

7:;   !'.  2tU). 

80-27     Sparks   i\   Bell,    137    Cal.   415, 

7ii    I'.   2S1. 

Motion  based  on  judgment  opens  door 

for    iiiuiitt-r  aHiila\  its.      Hciiiiont    r.    Co., 

S'l    Api".    I>iv.   .":17.   M)    \.    V.  .*^.   771. 

Motion  to  vacate  by  judgment  creditor 

of   defendant   opens    door.       I'liuke     r. 

I'apvilias.  42   Misc.   IS,  85  N.  Y.  8.  543; 

National    Bk.    r.    Tasker,    1    I'a.    C.    C. 

173. 

8(»-28     See  Young  v.  Clark,  32  0.  C. 

c.  :;74. 

80-29     .'iparks  r.  Boll,  137  Cal.  415,  70 

r.  -M. 

Weight  of  affidavits  on  appeal.  Sohoene- 
man  r.  Sowle.  In2  Minn.  4()(>,  113  N.  W. 
liTil;  Fremont  H.  ("o.  r.  I'ekarok,  4  Neb. 
(I'nof.)  531,  95  N.  W.  12. 
81-31  Contra.  Peters  r.  Snavely-Ash- 
ton,  1  n  la.  147.  12il  N.  W.  1()4S. 
Recitals  in  bond  as  to  suflieiency  of 
atlidavit  Pon<dude  defendant.  Bailey  t*. 
Co..  .-.  Cal.  .\pp.  740.  t»l  P.  410. 
81-34  Action  on  bonds  to  discharge, 
in  .'ii  tiiin  on  b<»nd  ;.'i\<'ii  tc)  ohtain  'iis- 
<har^e  of  atta<liment,  plaint  ill"  must 
prove  due  execution  of  bond  (Pierce 
Co.  r.  easier,  194  Mass.  423,  SO  N.  E, 
494),  relea.se  of  attachment  (Ifesser  f. 
Rowley,  139  Cal.  410,  73  P.  I.IG),  and 
other  facts  necessary  to  establish  his 
ri>.'ht.  ricpel  r.  Koss,  47  Or.  3GG,  83 
P.   M7. 

Sheriffs  records. — Hesscr  r.  Rowlcv,  139 
Cal.    4  in.    73    p.    1.56. 
82     Defendant    in     possession     cannot 
introduce  evidence  on   behalf  of  i-laim- 
ont.     Keet  R.   D.  O.  Co.  r.   Uodfjos,   175 
Mo.  .\pp.   js|,  1(11  S.  W.  s(12. 
Instniment  reciting  sale    to    claimant 
Pittman  A.  &  P.  r.  Hamil- 
140  N.  W.  s.Sfi. 
Hii  :i*i     (irunke  r.  Cruben,  «4  Neb.  806, 
122    N.    W.   37. 


83-39  Keet  R.  D.  C.  Co.  r.  ITodgca, 
17.'.  .Mo.  Aj.p.  4S4,  IGl  S.  W.  8(J2. 
83-40  Collin  C.  G.  Co.  r.  Andrews 
(Ark.),  lt)2  S.  W.  1U9S;  Roberts  r. 
Burr,  135  Cal.  15(>,  67  P.  4();  Cohen 
r.  Harris,  Gl  Fla.  137,  54  S.  905;  (latlin 
r.  Harrison,  44  Fla.  21S,  31  S.  818; 
Am.  Nat.  lik.  r.  Lee,  124  Ca.  SC3,  53 
S.  i:.  2<5S;  People's  Nat.  Bk.  r.  Harper, 
114  Cia.  003,  40  H.  E.  717;  Remington 
T.  Co.  r.  Mc Arthur,  145  la.  57,  123 
N.  \V.  700;  Citv  Nat.  Bk.  r.  Cralian, 
135  la.  230,  112  N.  W.  793;  Natlee, 
etc.  Co.  r.  Marion  Cripo  &  Co.,  142 
Kv.  SIO,  135  S.  W.  292;  Brown  V. 
.lohnson,  132  Ky.  70,  110  6.  W.  273; 
hemp  B.  Co.  v.  Mantz,  120  Md.  170, 
87  A.  814;  Johnson  r.  Mason  (Mo.), 
1G3  S.  W.  200;  Bvrd  v.  Van<lerburj,'h, 
107  Mo.  App.  112,  151  S.  W.  184;  Tor- 
reyson  r.  Turnbaugh,  105  Mo.  A]<\k 
439,  79  S.  W.  1002;  Vermillion  r.  Par- 
sons. 118  Mo.  App.  260,  94  S.  W.  298; 
Kelley-C  S.  Co.  r.  Sally,  114  Mo.  Api>. 
222,  S9  S.  W.  8S9;  Connersville  B.  Co. 
V.  Lowery,  104  Mo.  App.  186,  77  H.  W. 
771;  Ciraham  P.  (J"o.  r.  Crowther,  92 
Mo.  Aj.j).  273;  Cotton  Mills  r.  Weil, 
129  N.  C.  452,  40  S.  E.  218;  Willard 
Mfi,'.  Co.  V.  Tiernoy,  133  N.  C  G3(»,  45 
S.    ]■:.   102G. 

Evidence  sufficient.  —  McMullen  v. 
(Jrccii  (T(>x.  <'iv.).  1  ti)  S.  W.  702. 
Proof  of  special  interest  and  right  to 
possession  by  claimant,  suflicient.  Rob- 
erts r.  liurr,  135  Cal.  150,  67  P.  46. 
Estoppel  of  claimant  by  holding  out 
aiiotlicr  ;is  owner.  .Xnlicuser-B.  B.  Co. 
r.  Ki.kham.  119  111.  App.  58. 
Confusion  of  goods. — Claimant  has  bur- 
den of  separating  anil  identifying  ^'oods 
of  debtor.  Kellv C.  S.  Co.'  r.  Sally, 
114  Mo.  Apj).  222,  >9  S.  W.  889. 
Loss  of  title  by  claimant  who  has 
l>roved  he  ac(iuired  it  must  be  shown 
i>v  plaintilT  in  attaidiment.  Lipschitz 
r."  llalperin,  53  Misc.  280,  103  .V.  Y. 
S.   202. 

84-41  Plaintiff  must  prove  that  ho 
is  a  creditor,  and  this  by  other  evi- 
dence than  till"  attachment  pajiers. 
Clark  r.  Kiev.  Co.,  17."  III.  A].)..  ;;7l. 
84-42  In  garnishment  proceedings 
Karnishoo  must  show  payment  mn<lo 
from  defendant's  j»artnership  account 
of  demanrl  against  individual  partner 
was  on  account  of  partnershiit  and  reg- 
ular. Progressive  L.  Co.  v.  Rogers 
(Tex.  Civ.).  120  S.  W.  260. 
Alabama  rule. — Rinyeman  r.  Wiggs.  HO 
Ala.  r,v-,  40  S.   323;   Roberts  r.   Ringe- 


204 


ATTACHMENT 


Vol.  2 


mann,  145  Ala.  678,  40  S.  81;  British 
&  A.  Mtg.  Co.  V.  Cody,  135  Ala.  622, 
33  S.  832;  Arnold  f.  Cofer,  135  Ala. 
364,  33  S.  539. 

85-43  See  Lemp  B.  Co.  c.  Mantz,  120 
Md.  176,  87  A.  814;  Pelzer  Mfg.  Co. 
r.  Pitts,  76  S.  ('.  349,  57  8.  E.  29. 
Plaintiff  must  show  claimant's  posses- 
sion is  result  of  fraud. — Stone  v.  Cus- 
Bidv,  75  Ark.  603,  87  S.  \V.  621;  Hicks 
f.  Thomas,  114  La.  219,  38  S.  148;  Tor- 
royson  i*.  Turnbaugh,  105  Mo.  Apj*. 
439,  79  S.  W.  1002;  Handlan-B.  Mfg. 
Co.  1-.  Co.,  124  Mo.  App.  349,  101  S.  W. 
702. 

86-45  Claflin  v.  Harrison,  44  Fla. 
21 S,  31  S.  818;  Connersville  B.  Co.  v. 
Lowry,  104  Mo.  Apj..  ISli,  77  S.  W.  771; 
Ottumwa  Nat.  Bk.  v.  Tottcn,  114  Mo. 
App.  97,  89  S.  W.  65.  See  sujira,  79- 
25  as  to  ex  parte  affidavit.  Wise  f. 
Ferguson  (Tex.  ("iv.).  13S  S.  W.  816. 
87-46  Purchaser  with  notice  of  at- 
tachment lien.  Stillman  /•.  Hamer,  70 
Kan.  460,  78  P.  836. 
Mortgagee  of  pledged  property. — Ot- 
tumwa Nat.  Bk.  V.  Totten,  114  Mo.  App. 
97,   89   S.  W.   65. 

87-47  Arnold  v.  Cofer,  135  Ala.  364, 
33  S.  539;  Graham  P.  Co.  v.  Crowther, 
92   Mo.  Aj.]..  273. 

87-48  Admissions  and  declarations. 
Declarations  of  attachment  debtor  con- 
cerning ownership  of  proi>erty,  admis- 
sible only  when  he  was  in  ]»os3ession 
at  the  time.  Boberts  r.  Ringemann, 
145  Ala.  678,  40  S.  81;  Ohde  r.  Hoff- 
man (la.),  90  N.  W.  750;  Wright  r. 
Tanner,  92  Minn.  94,  99  N.  W.  422; 
Vermillion  r.  Parsons,  118  Mo.  App. 
260,  94  S.  W.  298;  Torreyson  r.  Turn- 
baugh,  105  ^fo,  App.  439,  79  S.  W. 
1002.  All  that  was  said  and  done  at 
time  property  levied  on  may  be  prove<l. 
Montgomerv  M.  Mfg.  Co.  r.  Leith,  162 
Ala.  216.  50  S.  210. 
Declarations  of  agent  of  claimant. — See 
People's  Nat.  Bk.  r.  Ilari-or,  114  Ga. 
603,   40   S.    K.   717. 

Clrciunstantial  evidence.  —  Ownership 
and  j)osscssion  of  property  <daimed  may 
be  shown  by  either  direct  or  cin-um- 
stantial  evidence.  See  Am.  Nat.  Bk. 
V.  Ix^e,  124  Ga.  863,  53  S.  E.  268;  Rice 
r.  Sally,  176  Mo.  107.  75  S.  W.  398; 
Groeabeck  v.  B^•ans  (Tex.  C'wA,  83  S. 
W.  430. 

Claimant    may    testify    directly. — Lip- 
schitz   r.    Halperin,    53    Mjs.'.    2S0,    103 
N.    y.   S.    2"2. 
Relationship  of  parties. — Wright  r.  Tan- 


ner, 92  Minn.  04,  99  N.  W.  422. 
Purchase  at  judicial  sale  does  not  estop 
claimant.    Hagar  V.  Haas,  66  Kan.  333, 
71    P.    822. 

87-50  Amount  received  at  sheriflF'a 
sale  is  admissible.  Ohde  f.  Hoffman 
(la.),  90  N.  W.  750. 
88-51  I'laintiff  need  not  prove  him- 
self a  creditor  of  defendant.  Faulk- 
ner f.  Cook,  83  Ark.  205,  103  S.  W. 
384;  Graham  P.  Co.  r.  Crowther,  92 
Mo.  App.  273. 

88-53  Regularity  and  validity  of  levy 
admitted. — Claflin  Co.  r.  Harrison,  44 
Fla.  21S,  31  S.  818.  See  Hawkins  r. 
.Mr  A  lister,  SO  Miss.  84,  38  S.  225. 
Grounds  of  attachment  are  admitted  to 
exist.  Wagner  v.  Wolf,  75  Neb.  780, 
106  N.  \N.  1024. 

In  action  on  claim  bond. — Claimant  has 
burden  of  jiroving  ownership  of  jiroii- 
erty.  GoMstein  r.  Goldman,  74  Ai)p. 
Div.  356,  77  N.  Y.  S.  699. 
89-60  Lord  r.  Wood,  120  la.  303,  94 
N.  W.  842;  Tyler  v.  Bowen,  124  la.  452, 
100  N.  W.  505;  Cohen  r.  Longarini,  207 
Mass.  556,  93  N.  E.  702;  Wijiperman 
Mercantile  Co.  r.  Bobbins,  23  N.  D. 
208,  135  N.  W.  785;  McFaddin  r.  Sims, 
43  Tex.  Civ.  .598,  97  S.  W.  335. 
But  where  the  action  is  by  an  assignee 
the  burden  of  proving  fraud  in  the 
assignment  is  on  the  defendant.  Buck- 
eve  Nat.  Bank  v.  Huff,  113  A'a.  1,  75 
S'.   E.   769. 

Evidence    held    insufficient. — Eiselv    f. 
liank,    SO    Neb.    3^2,    131    N.    W.   60S. 
Prima  facie  case  established   by  proof 
jiroperty     attached      as      property      of 
debtor    was     in     jdaintiff's     possession. 
Maziroff   r.    C.   Bk.,   135    Mich.   390,  97 
N.    W.    763.      See   Brown    r.    Bayer,   91 
Minn.   140,  07   N.  W.   736. 
Burden  of  proving  discharge  under  bond 
is   on    defendant.     Waller    r.    Deranleau, 
4   Neb.    (Fnof.)    407.   IM    N.   W.   1038. 
Liability     of    corporation.  —  C.arey     v. 
Wolff.    72    N.    .T.    L.    51  n.    d?,    A.    270. 
89-61     Burden  on  claimant  in  action 
on  his  bond  conditioned  ui>on   proof  of 
his    ownership.     Ehrlieh    r.    Sklambcrg, 
65    Misc.    5.    11  :t   N.    Y.    S.    ?,?,-;. 
Value  of  attorney's  services   must  bo 
prove.l.     S.  r.  Flarsheim,  137  Mo.  App. 
1,   119  S.   W.   17. 

90-63  Vesper  r.  Crane  Co.,  165  C.il. 
36.  130  P.  S76  (but  not  evidence  of 
mali<e'). 

Admissible  on  issue  of  pood  faith. 
Cline  r.  H.ickbarth,  30  Tex.  Civ.  591, 
71  S.  W.  48. 
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liOSt  writ. — Soconilary  ovidonce  jof  lost 
writ  is  admissihli'.  Hamilton  r.  ^Ijix- 
wrll,  133  Ala.  L'33.  32  S.  13. 
Palsity  of  affidavit  may  bo  shown;  it 
is  ailniissihle  though  made  by  agent. 
Hainev  r.  Kemp,  5 J  Tex.  Civ.  48G,  118 
S.  \V.'()30. 

90  65  Anvil  Hold  >[.  Co.  r.  Iloxsio, 
12.1  Fed.  724.  r>9  C.  C.  A.  492;  .Mo(Jill 
r.  Puller,  4')  Wash.  615,  SS  P.  103s.  See 
\Vall«r    r.    Doranloau,    4    Neb.    (I'nof.) 

4;>7.  ;»4  N.  w.  ii);5s. 

90-66  Miixwell  v.  Speth,  0  Ga.  Ai.p. 
71'.  72  S.  E.  292. 

91-G7     See   Peters  r.  Snnvelv-Ashton, 
1  tl    la.  147.   120   X.  W.  10  JS. 
91-68     Butterfu'ld    r.   Kirtlov.    115   la. 
207.   SS   N.    W.   371. 

By  wife  of  attachment  defendant. 
Cline  r.  Haokbarth,  30  Tex.  Civ.  591, 
71   8.  W.  4S. 

91-69  Massena  Sav.  Bk.  t*.  Garside, 
ir.l  la.  1()S.  130  N.  W.  918;  Lord  r. 
Wood.  120  la.  ?.^C.  01  X.  W.  S42. 
By  agent  of  attachment  plaintiflf. — Ca- 
rey V.  Wolff,  72  X.  J.  L.  510,  G3  A. 
270. 

91-70  Sec  Biicki  L.  Co.  v.  Co.,  121 
Fed.  233.  57  C.  C.  A.  469;  Voss  v. 
Render.  32  Wash.  5fifi.  73  P.  GdT. 
92-72  Camp,  si -31.  supra. 
92-73  Delay  in  recording  deed  is  cvi- 
denre  of  frauduliMit  <lisj)Osition  of 
jirojiortv.     riiiic   r.    H.-ickbarth,   30  Tex. 

riv.  -[)],  71  .•<.  w.  IS. 
Plan  to  hold  auction  to  obtain  money 
to  pay  debts  is  strontj  evidence  of 
fraudulent  intent  in  removal  of  goods. 
TuUis  i;.  McClarv,  128  la.  493,  104  N. 
W.  505. 

93-74  Upon  issue  of  fraud  by  pur- 
rhanor  as  to  seller's  creditors  in  ob- 
taining property,  evidence  of  attach- 
ment debtor's  reputation  as  to  solvency 
is  admissible.  Hooks  r.  Pafford,  34  Tex. 
Civ.  51 G.  78  S.  W.  991. 
94-76  Evidence  debtor  has  never  re- 
fused to  pav  is  admissible.  Tuliis  r. 
Mcflarv,  128  la.  493.  104  X.  W.  505. 
94-78  Cnmp.  Engelke  &  F.  M.  Co.  r. 
Grunthal.  40  Fla.  349,  35  S.  17;  Wehle 
r.  Sf.elman.  25  Hun  (X.  Y.)  99. 
94-81  Intent  of  levying  ofTicer,  im- 
material. TJainev  r.  Kemp,  54  Tex. 
Civ.  4 SO,  118  S.  W.  n30. 
94-83  See  Vandiver  r.  Waller,  143 
Ala.  411,  39  .«?.  130;  Lord  r.  Wood,  120 
la.  303.  94  X.  W.  842;  Wall  r.  Mfg. 
Co.,  127  I>a.  959.  54  S.  300;  S.  r.  Par- 
sons. 109  Mo.  App.  432,  84  S.  W.  1019; 
Wallingford    v.   Kaiser,   110   App.   Div, 


503,  90  X.  Y.  S.  981;  Low  r.  Ne  Smith 
(Tex.  Civ.),  77  S.  W.  32;  Hooks  r.  Paf- 
ford, 34  Tex.  Civ.  510,  78  S.  W.  991; 
Voss  V.  Bender.  32  Wash.  500,  73  P. 
097;  McGill  r.  Fuller,  45  Wash.  015,  88 
P.  1038.  But  see  Armentrout  r.  Bald- 
win (Ta.l,  Ml  X.  W.  1003. 
Mere  proof  of  issue  and  levy  of  writ 
will  not  warrant  verdict  for  substantial 
damages.  X"ew  Sharon  C.  Co.  v. 
Knowlton,  132  la.  672,  108  N.  W.  77n. 
Se«'  Lawson  r.  Goodwin,  37  Tex,  Civ. 
1*^1.  S}  S.  W.  279. 

Loss  of  time  element  of  damage.  TuUia 
r.  ^rcCIarv,  128  la.  493,  104  N.  W. 
505. 

Release  of  damages,  admissible.    Hayes 
r.  Co..  27   Mont.  20  1,   7()    P.  975. 
Inventory   and   appraisement   are    evi- 
dence  of   value.     Green    v.   MeCracken, 
64  Kan.  330.  67  P,  857. 

Destruction  of  business. — Schwartzberg 
/■.   P.k..  SJ   K;in.   ."si,    115    P.  110. 
Primitive  damages,    when    recoverable. 
Maxwell    r.    Speth,   9   Ga.   App.   745,   72 
S.  E.   292. 

95-84  Sterling  r.  Bk.,  120  Md.  396, 
87  A.  697. 

95-87  Vandiver  v.  Waller,  143  Ala. 
411,  39  S.  136;  Kilmer  r.  Gallaher,  120 
la.  575,  95  X.  W.  180;  S.  r.  Parsons, 
109  Mo.  Api..  432,  84  S.  W.  1019. 
Contrn.  Chi-senhall  r.  Ilines  (Tex.  Civ.), 
100  S.  W.  362;  McGill  r.  Fuller,  45 
Wash.  615,  88  P.  1038. 
In  federal  courts,  rule  existing  in  state 
in  \\  liich  case  originated  is  ai>idied. 
Fidelity  Co.  r.  Bucki,  189  U.  S.  135. 
Need  not  be  proved  to  have  been 
actually  paid.  Oakes  r.  Smith,  121  (Ja. 
317.  48  S.  E.  942;  Plymouth  Co.  r.  Co., 
35  ^^ont.  23.  SS  P.  565. 

95-88  Evidence  of  profits  definitely 
ascertainable  is  admissible.  Haves  V. 
Co.,  27  Mont.  264,  70  P.  975;  'Pitts- 
burgh, etc.  Co.  r.  Co.,  143  N.  C.  54, 
55  S.  E.  422;  McGill  r.  Fuller.  45  Wash. 
615.  8S  P.  1038.  And  see  Fidelity  Co. 
r.  Bucki.  1S9  U.  S.  135;  Van. liver  v. 
Waller,  143  Ala.  411,  39  S.  136;  Ply- 
mouth Go.  r.  Co.,  35  Mont.  23,  88  P. 
.'05;  Hume  r.  Co.  (Tex.  Civ.),  72  S.  W. 
^0.1. 

Evidence  of  wantonness  or  recklessness 
is  admissible  to  establish  motive  as  fl 
basis  foi  ]uinitive  ihiniages.  N'.andiver 
r.  W^nller.  143  Ala.  411.  39  S.  136; 
Tyler  r.  Bowen,  124  La.  452,  100  N.  W, 
505;  Pittsburgh,  etc.  B.  f'o.  r.  To.,  143 
N.  C.  54,  55  S.   E.  422 J   Uarkleroad  v. 
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Leonard,  2S  Tex.  Civ.  133,  67  S.  W. 
127. 

Against   corporations. — Corey   v.   Wolff, 
72   X.  J.  L.   .310,  63  A.   270. 
Statute    necessary.  —  McGill   v.  Fuller, 
45  Wash.  615,  88   P.  1038. 
95-89     Comp.  Miller  v.  Baker,  25  Ky. 
L.    R.    1858,    79    S.    W.    187.      Contra. 
Geller  v.   Kosenfeld,   123   N.   Y.   S.   628, 
cit.  earlier  New  York  cases. 
96-91     Failure   to   use   care   to   lessen 
injury  may  be  shown.     Pittsburgh,  etc. 
R.'  Co.  r.   Co.,   143   N.   C.   54,   55    S.   E. 
422. 

96-92  In  proceedings  against  gar- 
nishee burden  of  proof  on  i)laintiii' 
(Prudential  F.  Co.  v.  Bank,  66  Or.  224, 
133  P.  1191),  to  show  existence  of  debt 
to  defendant  from  garnishee.  Trotter 
r.  BloiMit,  1G2  Ala.  289,  50  S.  130.  And 
that  defendant  is  owner  of  funds  in 
garnishee's  hands,  he  having  disclosed 
for  whose  account  he  holds  them. 
Thompson  v.  Durand,  124  La.  381,  50 
S.   407. 

Burden  is  on  garnishee  to  establish 
right  to  a  credit  where  funds  in  his 
hands.  Dolenty  v.  Co.,  41  Mont.  105, 
lOS   p.  921. 

Admission  of  indebtedness  when  writ 
served  is  not  overcome  by  evidence  no 
debt  existed  at  time  of  trial.  Jenkins 
f.  McGreever,  162  Ala.  305,  50  S.  142.. 


ATTENDANCE   OF   WITNESSES. 

At    hanlriiptcy   proceedings,    105-31 ;    Of 

officers    of    foreign    corporation,    109-54; 

Orders  to  produce,  116-85. 

lOO-l     Grisby    C.    Co.    f.   R.    Co.,    123 

Fed.   751;    International,   etc.   R.   Co.   f. 

Richmond,   28   Tex.  Civ.  513,   67   S.  W. 

1029. 

Waiver  of  defect  in  subpoena  liy  vol- 
untary appearance.     In  re  Abbev  Press, 
134  Fed.  51,  67  C.  C.  A.  161. 
100-4     Strict  construction   of  author- 
ity  to   take   recognizances.      Police  jus- 
tice cannot  accept  cash  dej^osit  in  place 
of  bail.    McXamara  r.  Wallace,  97  App. 
Div.  7(5,  S9  X.  Y.  S.  591. 
Statute    necessary. — Little    r.    Per.,    2S 
Okhi.    467,    114    P.    t)9!1. 
101-6    Adversary   may   be   compelled 
to    testify.      Land  on    r.     Morehoad,     34 
Okha.  701,  126  P.  1027.     But  see  Bauer 
V.    Bauer,    177    Mich.    169,    142    N.    W 
1074. 
101-7     Omission    of   ad    testificandum 


clause  not  fatal.  Xorcross  v.  U.  S.,  209 
Fed.    13. 

Mere  order  by  court  to  appear  and 
testify,  insuflicient.  In  re  Depue,  185 
X.  Y.  60,  77  X.  E.  798. 

Omission  of  name  of  case  fatal. — In  ro 
Ilaiiics,  (;7  N.  .1.  L.  442,  51  A.  929. 
Reliance  upon  subpoena  obtained  by 
opposite  party  is  nut  .justified.  S.  v. 
Campbell,  73  Kan.  688,  720,  85  P. 
784. 

102-9  Subpoena  issued  in  accordance 
with  rules  of  circuit  court  of  United 
States,  proper.  Despeaux  v.  R.  Co.,  147 
Fed.  926.  See  Importers'  &  T.  Xat. 
Bk.  f.  Lyons,  134  Fed.  510;  P.  v.  Wvatt, 
99  N.  Y.  S.  114,  186  N.  Y.  3S3,  79 
I\.  E.  330. 

102-10  Ivey  v.  S.,  4  Ga.  App.  S2S, 
62  S.  E.  565  (need  not  be  counter- 
signed if  issued  by  clerk). 
Deputy  sheriff  cannot  insert  names- 
Manuel  V.  S.,  45  Tex.  Cr.  96,  74  S.  W. 
30. 

Subpoena  to  testify  as  witness  ma.v  be 
issued  by  attorney  without  application 
to  court.  Lowther  r.  Lowther,  115  App. 
Div.  307,  100  X.  Y.  S.  965. 
102-12  Attendance  before  commis- 
sioner.— Bliss  V.  Milholland,  26  Pa.  C. 
C.  129. 

Notary  public. — Burns  f.  Court,  140 
Cal.  1,  73  P.  597,  over.  Lezinskv  r. 
Court,  72  Cal.  510,  14  P.  104;  Mcln- 
tyre  v.  P.,  227  111.  26,  81  X.  E.  33. 
Auditor.— Sizer  r.  Milton,  129  Ga.  143, 
5S    8.    E.    1055. 

Committing  magistrate. — F^rnham  r. 
Cohnan,  19  S.  D.  342,  103  X.  W.  161. 
Coroner. — Moore  c.  Co.,  78  Xeb.  561, 
111    X.   W.   469. 

By  attorney,  in  proceedings  supple- 
Tnentary  to  execution,  under  Xew  York 
procedure.  See  102-10. 
Receivers.— Fidelity  &  C  Co.  f.  Co.,  72 
X.  .r.  E(i.  279,  65  A.  879. 
Before  referee  in  bankruptcy. — B.v  vir- 
tue of  the  bankru].t<y  a.t  of  1<^"98,  c. 
541,  and  general  orders  in  bankruptcy, 
Xo.  3  (89  Fed.  IV)  equity  procedure  for 
requiring  attendance  of  witnesses  out 
of  court  is  followed  and  blank  sub- 
poenas issued  b.v  clerk  may  be  filled 
i>v  referee.  In  re  AV>bev  Press,  134 
Fed.  51,  67  C.  C.  A.  161.' 
103-13  Leber  r.  U.  S.,  170  Fed.  881, 
96   ('.   C.   A.   57. 

Before  grand  jury. — Coppenhaver  r. 
S..  160  Ind.  540,  07  X.  E.  453:  In  ro 
Archer,   134  Mich.  40S,  96   X.  W.  442; 
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P.  V.  Sexton,  1S7  N.  Y.  495,  80  N.  E. 
396. 

103-15  In  Ex  parte  Conrades,  ISo 
Mo.  411,  85  S.  W.  liiO,  municipal  coun- 
cil hold  to  have  power  to  appoint  a 
committee  to  examine  tax  records,  with 
power  to  subi)oena  witnesses. 
103-16  Municipal  committee.  Yard's 
Case,  10  Pa.  C.  C.  41.  Contra  as  to 
school  committee.  Morrison  v.  Law- 
rence, 186  Mass.  45fi,  72  N.  E.  91. 
103-17  See  Ex  parte  Caldwell,  138 
Fed.    4S7. 

104-20  In  re  Edison,  fiS  N.  J.  L. 
494,  53  A.  696;  Kobb's  Petition,  11  Pa. 
C.  V.   442. 

104  21  A  commissioner  appointed  by 
foreign  court  mav  subpoena  witnesses. 
Bliss  i:  .Milhollaiid,  26  Pa.  C.  C.  129. 
Comp.  In  re  Ellison,  68  N.  J.  L.  494, 
53  A.  696. 

104-22     In  re  Abbey  Press,  134  Fed. 
51,    67    C.   C.   A.    161. 
104-23     See  102-12,  supra,  as  to  pro- 
cess in   bankruptcy. 

105-24  Under  the  national  bank- 
rui>tcy  law  court  having  jurisdiction 
may  compel  attendance  of  witnesses  for 
examination  by  examiner  in  another 
district.  In  re  Williams,  123  Fed.  321. 
105-26  Soe  Interstate  Commerce 
Com.  r.  Baird,  194  U.  S.  25. 
105-27  Subpoena  duces  tecum  not 
authorized.  In  re  Outcault,  149  Fed. 
22S. 

105-2S  Tarter  r.  E.  Co.  (Ala.),  61 
S.  65;  Friddle  r.  Braun,  7  Ala.  App. 
429,  61  S.  57;  Ciimie  v.  Countv,  125 
la.  292,  101  X.  W.  98.  Com]?. 'Buck- 
man  i\  E.  *Co.,  121  Mo.  App.  299,  98 
S.  W.  820. 

105-29  Fidelity  &  C.  Co.  v.  Co.,  72 
N.  J.  Eq.  279,  (;5  A.  S79. 
Subpoena  in  some  states  has  no  coer- 
cive force  outside  county. — See  An- 
derson v.  Co.,  12  Ida.  41S,  86  P.  41; 
Underwood  V.  Fosha,  73  Kan.  408,  85 
P.  564;  S.  V.  Romero,  117  La.  1003, 
42  S.  482;  S.  v.  Nix,  111  La.  812,  35 
S.  017. 

105-30  V.  S.  Rev.  St.,  §S76,  lays 
down  same  rule.  Blood  r.  ^torrin,  140 
Fed.  918;  Magone  v.  Co.,  135  Fed.  846. 
105-31  Sec.  41  bankruptcy  act  mod- 
ifies and  limits  general  rule.  No  one 
may  be  forced  to  attend  at  a  distance 
of  more  than  one  hundred  miles  nor 
leave  the  state  of  residence.  In  ro 
Hematreet,  117  Fed.  568;  in  re  Cole, 
133  Fed.  414.  See  In  re  Sturgeon,  139 
Fed.  608,  71  C.  C.  A.  592. 


106-33  Holt  v.  Nielsen,  37  Utah  506, 
1U9  1".  470.  See  Kottcamp  v.  County, 
2S  Pa.  Super.  96. 

106-38     Com.   Title  Ins.   &  T.   Co.   v. 
Slack,  18  Pa.  C.  C.  593. 
106-39     Doyle   v.   Co., '124  Mo.   App. 
504,    101    S.    W.   598;    Ciodwin    v.   S.,   44 
Tex.  Cr.  5!t9,  73  S.  \V.  Mil. 
Subpoena  good  only  for  term  for  which 
it  issued. — Buckman  r.  R.  Co.,  121    -Mo. 
App.  29i»,  98  S.  W.  820.     Coidra,  Brady 
r.  S.,  120  Ga.  181,  47  S.  E.  535. 
106-40     Finney  v.  Egan,  43  Or.  1,  72 
P.  136.     See  In  re  Haines,  67  N.  J.  L. 
442,  51   A.   929. 

107-43  Service  on  agent  of  corpora- 
tion must  show  it  was  doing  business  iu 
state.  Central  Exch.  r.  Board,  125  Fed. 
4()3,  60  C.  C.  A.  299. 
Affidavit  of  service,  necessary.  In  re 
Haines,  67  N.  ,1.  L.  442,  51  A.  929. 
Service  on  person  claiming  to  represent 
witness. — In  ro  Depue,  1S5  N.  Y.  (JO, 
77  N.   E.   798. 

By  telephone,  improper.  Ex  parte  Ter- 
rell (Tex.  Cr.),  95  S.  W.  536. 
By  telegraph  proper. — Finney  v.  Egan, 
43  Or.  J,  72  P.  136. 
l<>7-44  In  re  Marcus,  160  Fed.  229 
(under  bankruptcy  act);  S.  v.  Co.,  194 
Mo.  124,  91  S.  W.  1062;  In  re  Haines, 
67  N.  J.  L.  442,  51  A.  929;  In  re 
Depue,  185  N.  Y.  60,  77  N.  E. 
798;  Finney  v.  Egan,  43  Or.  1,  72  P. 
136;  Com.  Title  Ins.  &  T.  Co.  f.  Slack, 
18  Pa.  C.  C.  593. 

Physician  cannot  decline  to  testify  for 
want  of  coinjKMisation.  Dixon  v.  S.,  12 
Ga.  App.  17,  76  S.  E.  794. 
Pennsylvania. — Fees  in  Adams  county. 
Flemiiiing  i\  Bush,  43  Pa.  Super.  405. 
Contract  to  pay  witness  for  loss  of 
time,  void.  Wright  v.  Somers,  125  111. 
App.  256.  See  Ramschasel's  Est.,  24 
Pa.  Super.  202. 

Attendance  of  witness  without  service 
gives  right  to  fees.  Griggsby  Const. 
Co.  V.  R.  Co.,  123  Fed.  751;  Anderson 
V.  Co.,  12  Ida.  418,  86  P.  41;  Ciimie  v. 
County,  125  la.  292,  101  N.  W.  98; 
Great  Falls  Co.  v.  Jenkins,  33  M«nt. 
417,  84  P.  74;  Finney  v.  Egan,  43  Or. 
1,  72  P.  136;  International,  etc.  R. 
Co.  V.  Richmond,  28  Tex.  Civ.  513,  67 
S.  W.  1029.  Contra,  Graeco-R.  Church 
V.  Cohen,  1  Alaska  32;  Buckman  v.  R. 
Co.,  121  Mo.  App.  299,  98  S.  W.  820. 
Expert  entitled  to  a  reasonable  fee,  as 
such.  Farmer  r.  Co.,  86  Minn.  59,  90 
N.  W.  10.  Contra,  S.  r.  Bell,  212  Mo. 
Ill,   111   S.   W.   24;   Philler  v.  County, 
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139  Wis.  211,  120  N.  W.  829.  See  Scho- 
field  V.  Little,  2  Ga.  App.  286,  58  S.  E. 
666;  Main  v.  Count}',  74  Xeb.  155,  103 
N.  W.   1038. 

Statutes    allowing    fees,    strictly    con- 
strued.    Veidt  V.  E.  Co.,  109  Mo.  App. 
102,  82  S.  W.  1122. 
107-45     Leber  v.  U.  S.,  170  Fed.  881, 
96  C.  C.  A.  57   (by  accepting  less  than 
might   have  been   demanded). 
108-48     Chase    v.    Judge,    154    Mich. 
271,    117    N.    W.    660;    S.    v.    Bell,    212 
Mo.  Ill,  111    S.   W.   24;   In  re  Haines, 
67  N.  J.  L.  442,  51  A.  929;  In  re  Cousol. 
Co.,  80  Vt.  55,  66  A.  790. 
108-51     In  re  Thaw,  166  Fed.  71,  91 
C.  C.  A.  657. 

109-54     Com.  r.  Klaus,  130  N.  Y.  S. 

713. 

New.  York  statute  unconstitutional  as 
depriving  witness  of  his  liberty  with- 
out due  process  of  law.  In  re  Com.,  45 
Misc.  46,  90  N.  Y.  S.  SOS. 
Attendance  of  officers  of  foreign  cor- 
poration.— In  Missouri  the  court,  in 
action  for  violation  of  anti-trust  law, 
will  upon  application  by  the  attorney- 
general  issue  an  order  to  attorneys  of 
record  of  defendant  foreign  corpora- 
tions requiring  the  presence  of  such  of 
their  officers  as  are  necessary,  and  if 
they  fail  to  appear  judgment  will  be 
given  by  default.  S.  v.  Co.,  194 
Mo.  124,  91  S.  W.  1062.  Comp.  Central 
Exch.  V.  Board,  125  Fed.  463,  60  C.  C. 
A.   299. 

J  09-55  Sherman  v.  Einhorn,  147  N. 
Y.  S.  1077;  Landon  v.  Morehead,  34 
Okla.  701,  126  P.  1027. 
110-56  Subpoena  duces  tecum  gives 
counsel  no  right  to  inspect  books  or- 
dered to  be  produced,  but  is  for  pur- 
pose of  aiding  witness  in  his  testimony. 
Franklin  r.  Judson,  96  App.  Div.  607, 
88    N.    Y.   S.    904. 

110-58  Subpoena  duces  tecum  must 
follow  statutory  requirements.  Gaynor 
V.  Breweries  Co.,  154  App.  Div.  881, 
138   N.   Y.  S.   899. 

110-60  Inherent  power  in  court  of 
equity.  U.  S.  r.  Assn.,  14S  Fed.  486. 
Subpoena  duces  tecum  before  commis- 
sioner.— Tn  re  Edison,  68  X.  J.  L.  494, 
53  A.  696,  it  was  said  to  be  doubtful 
whether  it  could  be  issued  in  connec- 
tion with  an  order  for  attendance  of 
witness  before  commissioner  authorized 
to  act  by  another  state. 
Court  may  ascertain  whether  documents 
have   been   produced   for    examination. 


Shull  1-.  Boyd,  251  Mo.  452,  158  S.  W. 
313. 

110-61  U.  S.  V.  Assn.,  148  Fed.  486. 
Party. — Banks  v.  Co.,  79  Conn.  116,  64 
A.  14. 

So  it  may  issue  to  witness  called  be- 
fore grand  jury  (In  re  Archer,  134 
Mich.  4U8,  96  X.  W.  442),  or  before 
municipal  investigating  committee. 
103-15. 

111-65  Crocker-W.  Co.  v.  Bullock, 
134  Fed.  241;  Dancel  i\  Co.,  128  Fed. 
753;  Miller  v.  Assn.,  139  Fed.  864; 
Peterson  c.  Co.,  140  Cal.  624,  74  P. 
162;  Kullman,  etc.  Co.  f.  Sup,  Ct.,  15 
Cal.  App.  276,  114  P.  589;  Bentley  v. 
P.,  104  111.  App.  353,  107  111.  App. 
245;  Consol.  Co.  v.  Jones,  120  111.  App. 
139;  In  re  Archer,  134  Mich.  408,  96 
N.  W.  442;  S.  v.  Wurdeman  (Mo.  App.), 
158  S.   W.   436. 

Prima  facie  case  of  materiality  must 
be  established.  U.  S.  v.  Assn.,  148  Fed. 
486. 

Subpoena  must  make  reasonable  de- 
mands.— Santa  Fe  P.  R.  Co.  r.  David- 
son, 149  Fed.  603;  McDonald  v.  Co.,  143 
Mich.  17,  106  X.  W.  279. 
111-66  Dorris  v.  Co.,  215  Pa.  638, 
64  A.  855. 

112-67  U.  S.  v.  Co.,  146  Fed.  557. 
And  see  Hale  v.  Henkel,  201  U.  S.  43; 
S.  V.  Co.,  194  Mo.  124,  91  S.  W.  1062; 
Ex  parte  Conrades,  185  Mo.  411,  85 
S.  W.  160;  In  re  Consol.  Co.,  80  Vt.  55, 
66  A.  790,  Not  violation  of  fourth 
amendment.  Santa  Fe  P.  E.  Co.  v. 
Davidson,  149  Fed.  603. 
112-68  U.  S.  V.  Co.,  146  Fed.  557. 
112-69  Rutter  &  Co.  v.  McLaughlin, 
169  111.  App.  430;  Longowski  v.  E.  Co., 
153  Wis.  418,  141  N.  W.  236. 
114-73  The  president  of  the  United 
States  may  be  required  by  subpoena 
duces  tecum  to  produce  documents  in 
his  possession.  Schall  v.  Car  Co.,  123 
Minn.  214,  143  N.  W.  357  (dictum), 
114-75  In  re  Consol.  Co.,  80  Vt.  5-5, 
66  A.  790.  Documents  must  be  pro- 
duced in  court  when  objection  to  their 
incriminating  nature  mav  be  made. 
U.  S.  V.  Collins,  146  Fed.  553. 
115-78  Trade  secrets  protected. 
Crocker-W.  Co.  V.  Bullock,  134  Fed. 
241. 

115-81  U.  S.  V.  Assn.,  148  Fed.  486; 
S.  i\  Co.,  194  Mo.  124,  91  S.  W.  1062; 
Tn  re  Consol.  Co.,  80  Vt.  55,  66  A. 
790. 

On  taking  deposition  in  another  district 
by  commissioner,   claim  of  privilege  is 
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to  he  passoil  upon  bv  court  thereof. 
CrockerW.  Co.  r.  Biillook,  134  Fed. 
241. 

116-84  Dnncel  r.  Co.,  128  Fe.l.  T.'.T; 
Crorker-W.  Co.  v.  Bullock,  134  Fed 
241. 

116-85  Pnrtio.s  in  court  havinjj  rlocu- 
ments  in  their  posijt's.sinn  niny  bo  re- 
quired to  proiluio  thoin  bv  direct  order. 
Banks  r.  Co.,  79  Conn,  llfi,  G4  .\.  14. 
See  Whitten  r.  Co.,  141  N.  U.  361,  54 
S.   K.  2M>. 

116-86  Com.  Title  Ins.  &  T.  Co.  v. 
Sli.  K.  IS  I'n.  C.  C.  593;  Holland  r. 
l;:--s.    r)3    Tex.    Civ.    367,    116    S.    W. 

i<;:. 

A  corporation  is  under  no  duty  to  pro- 
duce its  ollicor  as  adverse  witness.  (Jen- 
tral  Exch.  r.  Board,  125  Fed.  403,  60 
C.  C.  A.  209. 

Pc'ice    board. — Phinkett    f.    Hamilton, 
\:\<;   Ca.   72.   70   8.   K.   7S1. 
118-92     \S'allace  v.  Co.,  145  Ala.  C82, 
4it   ."<.    S9. 

118-94  Dallas  r.  Lontz  (Tex.  Civ.), 
81    .^.    W.    "k 

118-95  Gardner  r.  U.  S.,  5  Ind.  Ty. 
]'.'>.   S2   S.   W.   704. 

119-97  See  Holland  r.  Riggs,  53  Tex. 
<'iv.  ?.ru,  llfi  8.  \V.  ]fi7. 
121-11  Kentucky  Civ.  Code  Pr.  §."5fi 
does  not  apply  to  witnesses  outside  the 
court's  iurisiliction.  Ilev  r.  Emerson, 
1  J2  Ky.'7fi7.  ]:\r>  8.  W.  -jOt. 
121-19  Under  New  York  code  a 
judpe  of  a  court  of  record  may  commit 
for  failure  to  attend  before  a  comniis- 
Bioner.  In  re  Phillips,  70  Misc.  8,  127 
X.   Y.  S.   1048. 

122-aO  Hoj-po  r.  W.  R.  Ostander  & 
r.,.,    }^?,    Fed.   7'>fi. 

125-43  Jones  r.  State,  99  Ark.  394, 
13S  8.  W.  967;  Pittman  r.  S.,  51  F!a. 
94.  41  S.  385  (full  discussion);  S.  r. 
Auguste,  127  La.  1055,  54  S.  349; 
Romine  r.  S.  (Okla.  Cr.),  13fi  P.  775; 
Nichols  r.  8.,  8  Okla.  Cr.  550,  129  P. 
673;  S.  r.  Papa.  32  R.  I.  453,  80  A. 
12.  See  P.  r.  Inpersoll,  21  Cal.  Apj). 
7f^3.    132    P.    10.-2. 

Bight  la  limited  to  witnesses  within 
the  court's  iurisdiction.  Redmond  l". 
8..  4  Ala.  App.  19ft.  .'0  8.  Is]. 
Sixth  amendment  U.  8.  Const.,  applies 
only  to  federal  courts.  Pittman  r.  8., 
.51  Fla.  94.  41  S.  385;  Anderson  r. 
8..  «?  Okla.  Cr.  90.  126  P.  840. 
Testimony  must  bo  shown  to  be  ad- 
missible and  material.  S.  r.  Merger 
(\a.\  90  N.  W.  621:  8.  r.  Pope,  78 
8.  C.  261,  58  8.   E.  815. 


Continuanco,  discretion  of  court  as  to, 
ni>t  allowed  to  infringe  upon  right  to 
comjiul.sory  ntteniiance  of  witnesses. 
Ro.lgers  r.  8.,  Ill  Ala.  III'.  40  8.  ri72. 
Admission  by  prosecution  as  to  what 
witnesses  asked  for  by  defendant  wouM 
testify  not  ground  for  refusal  of  pro- 
cess. S.  r.  Fairfax,  107  La.  C2J,  31 
S.  ion.  Cnmp.  Davis  v.  Co.,  25  Ky.  L. 
R.  1  \'2r>,  77  8.  W.  1101. 
Attendance  not  guaranteed. — Smith  v. 
S.,  lis  Ca.  61,  44  S.  E.  SI 7.  See  S.  v. 
Pope.  78  8.  E.  264,  58  S.  E.  815. 
At  common  law  no  compulsory  process 
for  attin^l.ince  of  witnesses.  Pittman 
r.  8.,  .-,1   Fi:i.  91,  41   8.  -^^3. 

Right  to  examine  and  consult  privately, 
oMt  of  court,  not  covered  by  consti- 
tutional guarantv  of  process.  S.  f. 
Goudson,  lie  La.' 388,  40  S.  771. 
126  -i4  Defendant  entitled  to  com- 
pulaory  process  at  expense  of  county, 
be  Soto  County  Comrs.  v.  Howell,  51 
Fla.  100,  40  8."  192. 
126-48  Limited  number  of  wit- 
nesses.— U]>on  a  i>roper  showing  being 
mado  statutorv  limitation  does  not 
apj.lv.      S.    V.   Freddy,   117   La.   121,  41 

8.  4. in. 

All  eye-witnesses  to  a  murder  need 
not  be  calleil.  S.  V.  Stewart,  117  La. 
470,  41  S.  798. 

127-30  Goldsmith  r.  Haskell,  105  N. 
Y.  8.  ;?27;  In  re  Greene,  35  R,  I.  67, 
S.-    A.   .-.-2. 

Voluntary  attendance. — A  witness  is 
protected  though  present  vobiiitarily. 
See  Underwood  r.  Fosha,  73  Kan.  408, 
S5  P.  564.  for  full  discussion.  Contra, 
Lewis  r.  Miller,  115  Kv.  023.  74  S.  W. 
691;  Currie  F.  Co.  r."  Krish,  24  Kv. 
L.  R.  2471,  74  S.  W.  268. 
127-51  V.  S.  V.  Zavelo,  177  Fed. 
530;  Cliitteiideii  r.  Carter,  82  Conn.  ."S5, 
74  A.  884  (though  it  has  some  inter- 
est in  suit);  Gillmoro  r.  Gillmore.  91 
Knn.  293.  137  P.  958;  Bolz  r.  Crone, 
61  Knn.  570.  67  P.  11  OS;  Rains  r. 
Smith.  155  Ky.  766,  160  S.  W.  493; 
Diamond  v.  Earlo  (Mass.),  105  N.  E. 
363;  \Venle  r.  .Tudge.  158  Mich.  563, 
123  N.  \V.  31;  Finucane  r.  Warner,  194 
N.  Y.  160.  86  X.  E.  11  IS;  Ginsburg  r. 
Heller.  80  Misc.  147.  140  N.  Y,  8. 
1013;  In  re  Greene,  35  R.  I.  67.  85  A. 
552;  Breon  r.  Co..  83  8.  C.  221.  65 
S.  E.  211  (attending  reference  as  party 
and    witness'^. 

Agent  of  foreign  corporation. — Kinsey 
r.  Co.,  94  N.  Y.  S.  455.     Contra,  Currie 
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F.  Co.  V.  Krish,  24  Ky.  L.  R.  2471,  74 
8.  W.  26S. 

129-57  U.  S.  V.  Zavelo,  177  Fed.  536. 
See  Underwood  v.  Fosha,  73  Kan.  408, 
85  P.  564. 

Public  policy. — Murray  v.  Wilcox,  122 
la.  188,  97  N.  W.  1087. 
State   comity. — Martin    v.    Bacon,    76 
Ark.  158,  88  S.  W.  863. 
130-60     Goldsmith  v.  Haskell,  105  N. 
Y.   S.   327. 

130-65  Morrow  v.  Dudley,  144  Fed. 
441. 

Attendance  at  summary  proceedings 
for  ilispossession  of  ti'iiaiit,  jirott'etcii. 
Eichardson  v.  Smith,  74  N.  J.  L.  Ill, 
€5   A.   162. 

Attendance   at   judicial   sale    not    pro- 
tected.   Greenleaf  r.  Bk.,  U?,  N.  C.  292, 
45   S.   E.  638,   63   L.  E.  A.   4;»9. 
130-68     Goldsmith  v.  Haskell,  lOo  N. 
Y.  S.  327. 

Attorneys  exempt  while  in  actual  at- 
tendance on  court.  Greenleaf  v.  Bk., 
133  N.  C.  292,  45  S.  E.  638,  63  L. 
E.   A.   499. 

130-69  Finucane  v.  Warner,  194  N. 
Y.  160,  86  X.  E.  1118  (nor  if  he  came 
into  jurisdiction  for  purpose  of  tes- 
tifying and  doing  other  disconnected 
business). 

130-71  Finucane  r.  Warner,  60  Misc. 
336,  112  N.  Y.  S.  137. 
131-73  Bolz  r.  Crone,  64  Kan.  570, 
67  P.  1108.  But  see  Dwelle  v.  Allen, 
151  App.  Div.  717,  136  N.  Y.  S.  216. 
In  Kentucky  the  rule  relates  solely  to 
venue,  and  docs  not  prevent  service  of 
subpoena  issued  by  court  of  residence 
of  witness.  Linn  r.  Hagan,  27  Ky.  L. 
R.  996.  87  S.  W.  763. 
131-75  Fields  r.  Ragelnieir,  7  O.  N. 
P.    (X.   S.)    585. 

131-76  In  re  Greene,  Z5  Ji.  1.  67, 
85    A.    552. 

131-77  Non-resident. — PlaintifT  may 
bo  served  with  jirocoss  in  another  ac- 
tion based  uj>on  wrongfulness  of  orig- 
inal action.  Iron  Dvke,  etc.  Co.  f.  R. 
Co..   ^?,2   Pod.   209. 

Privilege  extends  to  one  accused  of 
crime  who  has  come  into  state  in 
obedience  to  a  recognizance.  Kauf- 
man f.  Garner,  173  F«'d.  550,  cit.  cases 
and  ,l!.<ap.  Pcott  r.  Curtis,  27  Vt.  762. 
132-79  White  r.  Marshall,  23  O.  C. 
C.  376. 

132  SO     Tendering      issue      of      fact 
Vaives  the  privilege.  White  r.  Marshall, 
23  O.  C.  C.  376. 
132-81     Delay  of  three  weeks  in  ap- 


plying to  set  aside  service,  not  a  waiv- 
er. Morrow  r.  Dudley,  144  Fed.  441. 
Use  of  improper  means  to  bring  claim- 
ant of  jirivilege  in  jurisdiction  must  be 
shown  bv  him.  McKenzie  v.  McKenzie, 
238  111.  616,  87  N.  E.  848. 
132-82  Martin  v.  Bacon,  76  Ark. 
158,  88  S.  W.  863;  Murrav  r.  Wilcox, 
122  la.  188,  97  X.  W.  10S7;  Goldsmith 
V.  Haskell,  105  N.  Y.  S.  327. 


ATTORNEY  AND  CLIENT. 

In  criminal  ■proccedinqs,  146-33;  Trans- 
actions beticcen  attorney  and  client,  154- 
66;  Do^-umcntary  evidence,  157-76;  Lofts 
of  general  retainer,  164-92;  Liens,  172- 
17. 

136-1  Where  attorneys  obtain  right 
to  practice  through  and  by  reason  of 
authority  of  highest  court  in  state,  ju- 
dicial notii-e  taken  of  their  status.  No- 
lan r.  R.  Co.,  19  Okla.  51,  91  P.  1128. 
Court  will  notice  its  order  of  disbar- 
ment. Danforth  v.  Egan,  23  S.  D.  43, 
lU)   X^.  W.   1021. 

136-2  But  license  to  practice  is 
prima  facie  shown  by  evidence  of  years 
of  practice.  Markman  r.  Forster,  170 
111.  Ai  p.  262. 

In  proceedings  before  land  depart- 
ment.— Soe  Mulligan  |-.  Smith,  32  Colo. 
404.    76    P.    KI63. 

Collateral  attack. — License  to  practice 
can  be  imiioaclied  collaterally  only  by 
what  appears  on  face  of  record;  parol 
evidence  is  inadmissible.  Fish  r.  Co., 
102  Mo.  App.  6.  74  S.  W.  641. 
Presumption  is  disbarment  correct,  and 
being  for  violation  of  legal  ethics,  was 
because  of  ignor.ince  and  not  through 
willfulness.  Danforth  f.  Egan,  23  S.  D. 
43.  no  X.  W.  1021. 

136-3  Order  of  inferior  as  to  mor.il 
character  of  applicant  for  admission, 
after  objection,  is  only  ]iritna  facie  evi- 
dence. In  re  Application,  67  W.  Va. 
213.  67  ,S.  E.  597. 

136-4  Garfield  c.  V.  S.,  32  App.  Tas. 
(D.  C.)  109;  In  re  Newby,  82  Xeb.  235, 
117  X.  W.  601;  In  re  Spcn.ser.  113  App. 
Div.  229,  128  X.  Y.  S.  16><;  In  re  Gads- 
den. «9  P.  r.  352.  71  S.  E.  952. 
Not  a  criminal  proceeding. — In  re  Bur- 
notto.  :?,  Kan.  60lt.  S5  P.  575;  Tn  re 
Parsons,  35  Mont.  478,  90  P.  163;  S. 
r.  Rr)S3man,  53  Wash.  1,  101  P.  357 
(so  far  as  right  to  trial  by  jury  con 
cerned).  Proceedings  quasi  criminal. 
S.  V.  Quarles,  158  Ala.  54,  48  S.  499. 
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In  niiuois  proceo<lin;;s  aro  startoil  by 
information,  and  rules  of  criminal  evi- 
dcm-o  apply.  P.  r.  Sullivan,  218  111. 
419,  75  X.  E.  1005.  ProfPo.linf;  i-ivil 
in  character.  Koithlcv  v.  Stevens,  23S 
111.  IHO,  S7  N.  E.  375. 
136-5  r.  r.  Koo^ran,  30  Colo.  71,  6S» 
P.  524  ([>roso(ution  must  prove  de- 
niaml  for  money  dot.ninod). 
Evidence  showing  bad  faith. — In  ro 
Ka.lford,  1C.>  Mich.  474,  134  N.  W. 
4  71'. 

Burden   not   sustained. — Tn     re    Lyons, 
li'-J    Mo.   ApiK   (iss,    145   S.   W.   844*. 
ia6-G     In    re  Burnette,   73    Kan.    GOO. 
So   \\  575.     See  P.   r.  Kelsey,  32  Colo. 
1,  75  P.  390;   In  re  Leonard,  127  App. 
Piv.  4!i3.   Ill    X.  Y.  S.  905. 
Defendant  must  sustain  allegations  that 
commuimation    scandalous   on    its    face 
not    wilfully    or    maliciously    publishod 
and  was  not  false.     Cobb  v.  U.  S.,  172 
Fed.   641,  96   C.   C.  A.  477. 
IST-T     People   t*.   Amos,   24G  111.   299, 
92   X.   E.  S.". 

Sufficient  explanation  of  apjiaront  mis- 
conduct. In  re  Ilaniing,  139  App.  Div. 
482.  125  N.  Y.  S.  264. 
Power  of  court  is  summary  and  judi- 
cial; ail  iiivosti;^ation  r:itlier  than 
ai'tion  or  suit.  In  re  Durant,  SO  Conn. 
140,  67  A.  497.  See  In  re  Watt,  154 
Fed.    678. 

Manner  of  trial,  to  be  determined  by 
Coll  it,  so  Inn;,'  ;is  there  is  no  opjiressioii. 
In  re  I)iir:uit,  *»0  Conn.  140,  67  A.  497. 
Notice  to  defendant  and  o]>portunity 
to  be  heard,  essential.  Goode  f.  Steele, 
8  Ida.  5.?s.  69  P.  319. 
Judgment  for  contempt  not  conclusive 

in  subseinieiit  action  to  disliar  for  same 
offense.  P.  r.  O'Brien,  196  111.  250,  63 
N.   E.   667. 

No  reinvestigation  where  an  attorney 
eonvjc  tfrj  (if  irime.  In  ro  X^ewbv,  76 
Xeb.  1^2.  1^7  X.  W.  850. 
Conviction  of  crime  alleged  not  a  pre- 
requisite. In  re  Smith.  73  Kan.  743, 
85  P.  584;  In  re  Thresher,  33  Mont. 
441,  8  J  p.  <v76.  Cnmp.  In  re  Delmas,  139 
Cal.  xix.  72   P.  4<il'. 

Proof  of  conviction  of  crime  which  is 
ba.sis  of  proceedinps  is  suflicient.  S.  t'. 
Oebhardt,  87  Mo.  .\pp.  542.  See  P.  V. 
Burton,  nn  ('(An.  16  1.  s<^  p.  1063. 
Where  crime  charged  disl)arment  pro- 
ceedings will  not  be  be;,'un  pendinjj 
trial.  Tn  re  Ncwby,  76  Xeb.  482,  107 
X.   W.  850. 

Pardon  pranted  one  convicted,  of  crime 
no  defense.    P.  v.  Burton,  39  Colo.  1G4, 


SS  P.  1063;  P.  r.  Gilmorc,  214  111.  569, 
73  N.  K.  737.  But  fact  of  pardon  is  t«) 
be  considered.  P.  v.  Pavson,  215  111. 
476,   71    X.   E.   3S3. 

Misconduct  previous  to  admission  may 
be  sliownk  P.  V.  J'ropper,  220  111.  4").i, 
77  X.  E.  208;  In  re  I'latz  (I'tah),  V,\l 
V.  390. 

Statute  of  limitations,  no  defense. — In 
re  Smith,  73  Kan.  743,  S5  J'.  584.  Hut 
see   In    re    Elliott,    73    Kan.    151,    S4    ]'. 

750. 

Manufactured  evidence  competent  as 
admission. — P.    r.   Brown,   218    III.    301, 

75  X.    E.    907. 

Depositions  in  another  action,  admis- 
siblo  to  show  consciousness  of  ^uilt. 
In  ro  Durant,  80  Conn.  140,  67  A. 
497. 

Hearsay  nile  applies,  but  testimony  of 
deceased  witii(\ss  in  another  trial  ia 
admissible  whore  cross-examination  was 
had  by  defendant,  matters  involved  be- 
in^'  substantially  the  same,  althou;,di 
]>arties  were  not.  In  re  Durant,  SO 
Conn.  140,  67  A.  497. 
Judgment  of  sister  state  in  disbarment 
j)rocee<linL's,  admissible.  P.  f.  Miller, 
l!t5  111.  &2\,  63  X.  E.  504.  But  not 
conclusive.  In  re  Ebbs,  150  N.  C.  44, 
63  S.  E.  190  (competent  to  show  con- 
duce). 

Privileged  communication,  waiver. — In 
10  Burnette,  73  Kan.  609,  85  P.  575. 
See  In  re  Elliott,  73  Kan.  151,  84  P. 
750. 

Testimonial  of  good  character  si<:ned 
by  iuii;.'es,  inaijiiiissilile.  I'.  ;■.  Sullivan, 
•1\^  ill.  41i».  75  \.  E.  10it5. 
Evidence  may  be  heard  before  referee 
and  rejiorted  to  court.  P.  r.  Mead,  29 
Colo.  344,  68  P.  241;  P.  r.  Frisch,  218 
III.  275,  75  N.  E.  904;  S.  r.  Hvrnes,  100 
Minn.  76,  110  N.  W.  341;   In  re  Xewby, 

76  Xeb.  482,  107  X.  W.  850;  In  re 
Whittemoro,  14  N.  D.  487,  105  N.  W. 
232.  Contra,  In  re  Duncan,  64  S.  C. 
461,   42   S.   E.   433. 

Depositions  mav  be  used.    P.  r.  Kelsev, 
32  Colo.   1,  75    P.  390;   S.  r.   M.-Hae,  49 
Fla.   3S9,  38   S.   605;    S.  r.   Moaher,    128 
la.  82,  103  N.  W.  105;  In  re  Burnette, 
73  Kan.  609,  S.'",  P.  .'",75. 
Witnesses   properly   examined   in   open 
court    at    instance    of    attorney.      In    ro 
Duncan,   64   S.   C.   461,   42   S.  "E.   433. 
1.17-«     See   Tn    re   Leonard.   127    App. 
Div.   493.   Ill    X.   Y.   S.  905. 
Commission  to  take  depo.nition   of  non- 
resident witness  mav  be  issued.     In  re 
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SpeDper,  137  App.  Div.  330,  122  N.  Y. 
S.  190. 

1S8-10  See  Bar  Assn.  v.  Casey,  196 
"ivlass.  100,  81  N.  E.  892.  Comp.  P.  f. 
Matthews,  217  111.  94,  75  N.  E.  444 
(attorney  can  only  be  tried  on  charges 
alleged,  proof  of  other  acts  is  insuffi- 
cient). 

138-11  P.  V.  Robinson,  32  Colo.  241, 
/-.J  P.  922;  P.  V.  Adams,  249  111.  .524, 
94  N.  E.  950;  In  re  Newby,  82  Neb. 
23.5,  117  N.  W.  691;  In  re  Prinstein, 
142  App.  Div.  807,  127  N.  Y.  S.  629; 
In  re  Harrington,  130  N.  Y.  S.  920; 
In  re  Morehouse,  8  O.  N.  P.  (N.  S.) 
17y;  In  re  Sherin,  27  S.  D.  232,  130  N. 
W.  761.  See  In  re  Adriaans,  28  App. 
Cas.  (D.  C.)  515;  P.  v.  Thornton,  228  111. 
42,  81  N.  E'  793;  S.  r.  Rohrig  (la.), 
139  N.  W.  908;  Tudor  f.  C,  27  Kv.  L. 
R.  87,  84  S.  W.  522;  In  re  Dodge, 
(Minn.),  100  N.  W.  684;  Commission 
f.  :Sullivan,  35  Okla.  745,  131  P.  703; 
Ex  parte  St.  Rayner  (Or.),  70  P.  537. 
Evidence  held  sufficient. — Bar  Assn.  v. 
Scott,  2(i9  Mass.  2i)ii,  <)5  X.  I-:.  402. 
Conviction  of  crime  is  sufficient. — S.  v. 
Stringfellow,  12S  Ln.  403,  54  S.  9J3. 
More  than  preponderance  of  evidence 
necessary.  In  re  Sniitii,  73  Kan.  743, 
85  P.  584.  Clear  preponderance,  both 
as  to  act  and  motive.  Zachary  v.  S., 
53  Fla.  94,  43  S.  925. 
Reasonable  certainty. — In  re  Parsons, 
ir,  Mont.  478,  90  P.  163. 
Clear  and  satisfactory. — P.  v.  Thorn- 
ton, 22S  111.  42,  SI  N.  E.  793. 
Sworn  accusation  not  sullicicnl  in  ab- 
sence of  other  evidence,  defendant  not 
appearing.  In  re  Burnette,  73  Kan. 
609,  85  P.  575. 

138-12  In  re  Dodge  (Minn.),  100  N. 
W.  684;  Commission  v.  Sullivan,  35 
Okla.  745,  131  P.  703. 
Statutory  corroboration  of  witness 
against  attorney  charged  witli  crime 
not  essential.  Extent  to  which  cor- 
roboration required  is  for  discretion  of 
court.  Attorney's  conduct  may  cor- 
roborate. In  re  Ilardonljrook,  135  App, 
Div.  634,  121  N.  V.  S.  250. 
Satisfactory  settlement  between  attor- 
ney and  client,  not  decisive  as  to  for- 
mer's conduct.  P.  r.  Chamberlain,  242 
111.  260,  89  N.  E.  994. 
139-13  Lake  Citv  E.  L.  Co.  r.  Mc- 
Crarv,  132  Ta.  624,  110  N.  W.  19; 
DuflF"r.  Combs,  132  Ky.  710,  117  S.  W. 
259  (notice  of  motion);  Department  r. 
Babcock,  84  N.  Y.  S.   604.     See   Van 
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Gordon  i.  Goldamer,  16  N.  D.  323,  113 
N.  W.  609. 

139-15  Underfeed  S.  Co.  v.  Co.,  165 
Fed.  65;  Aaron  r.  U.  S.,  155  Fed.  833, 
84  C.  C.  A.  67;  Brown  v.  Arnold,  131 
Fed.  723;  67  C.  C.  A.  125;  Harniska  r. 
Dolph,  133  Fed.  158,  €6  C.  C.  A.  224; 
Merriweather  v.  Co.,  161  Ala.  441,  49 
S.  910;  Doe  r.  Abbott,  152  Ala.  243,  44 
S.  637;  Vandiever  r.  Conditt  (Ark.), 
162  S.  W.  47;  Pacific  P.  Co.  r.  Vizelich, 
141  Cal.  4,  74  P.  352;  Cherokee  i:  R. 
Co.  (la.),  137  N.  W.  1053;  Walsh  v. 
Doran,  145  la.  110,  123  N.  W.  999; 
Hendrick  r.  Biggar,  66  Misc.  576,  122 
N.  Y.  S.  162.  See  People's  Bk.  r. 
Rauer,  2  Cal.  App.  445,  84  Pac.  329; 
Bigham  v.  Kistlcr,  114  Ga.  453,  40  S. 
E.  303;  P.  V.  Parker,  231  111.  478,  83 
N.  E.  282;  Uehlein  v.  Burk,  119  la. 
742,  94  N.  "W.  243;  Houston  v.  Wilcox, 
121  Md.  91,  88  A.  32;  Hirsh  v.  Fisher, 
138  Mich.  95,  101  N.  W.  48;  Riley  f. 
O 'Kelly,  250  Mo.  647,  157  S.  W.  566; 
Dexter  Imp.  Assn.  v.  College,  234  Mo. 
715,  138  S.  W.  40;  Patterson  r.  Yancev, 
97  Mo.  App.  681,  71  S.  W.  845;  Davis 
V.  Cohn,  96  Mo.  App.  o87,  70  S.  W. 
727;  Ebel  r.  Stringer,  73  Xeb.  249,  102 
N.  W.  466;  Int.  H.  Co.  v.  Champlin, 
155  App.  Div.  847,  140  N.  Y.  S.  842; 
Cutting  V.  Jessmer,  101  App.  Div.  283, 
91  N.  Y.  S.  658;  Austen  r.  Co.,  85  N.  Y. 
S.  362;  Hookey  v.  Greenstein,  119  App. 
Div.  209,  104  N.  Y.  S.  621;  Riebold  v. 
Hartzell,  23  N.  D.  264,  136  N.  W.  247; 
Bacon  v.  Mitchell,  14  N.  D.  454,  106 
X.  W.  129;  Xolan  v.  R.  Co.,  19  Okla. 
51,  91  P.  1128;  McBurnett  r.  Lamp- 
kin,  45  Tex.  Civ.  567,  101  S.  W.  864; 
Texas  &  P.  R.  Co.  v.  McCartv,  29  Tex. 
Civ.  616,  69  S.  W.  229. 
Authority  to  bring  suit,  presumed. 
Brown  i:  French,  159  Ala.  641,  49  S. 
255. 

141-16  Aaron  v.  V.  S.,  155  Fed.  833, 
84  C.  C.  A.  67;  Doe  v.  Abbott,  152 
Ala.  243,  44  S.  637;  Bigham  r.  Kistler, 
114  Ga.  453,  40  S.  E.  303;  Uehlein  r. 
Burk,  119  la.  742,  94  N.  W.  243;  Riley 
r.  O'Kellv,  250  Mo.  647,  157  S.  W.  566; 
Bacon  r.  Mitchell,  14  N.  D.  454,  106 
N.  W.  129;  Xolan  r.  R.  Co.,  19  Okla. 
51,  91  P.  1128.  Contra  if  attack  made 
by  affidavit  of  client.  Rosenthal  V. 
Forma n,  115  X.  Y.  S.  2^2. 
Where  attorney's  authority  has  been 
denied,  the  burden  shifts  upon  the  at- 
torney. Rilev  r.  O'Kellv,  250  Mo.  647, 
157    S.     W.    566. 

"The  attorney's  license  is  prima  facie 
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evidonco  of  his  authority  to  appear  for 
and  represent  any  juMson  in  a  litij,'atioii 
whom  ho  professes  to  rejiresent.  The 
Btateineiit  of  tlie  attorney  that  ho  does* 
represent  such  party  is  prima  facie  suf 
fii'icnt  and  must  stand  until  his  autlior 
ity  is  properly  questioned.  In  order 
to  properly  question  his  authority,  it 
is  necessary  for  the  applyin{»  party  to 
state  facts  showinj;  or  tending  to  show 
want  of  authority."  Pekin  Stavo  & 
^rf>r.  Co.  V.  RaiueV,  104  Ark.  1,  147  S. 
W.   S3. 

Authority  to  represent  "cannot  bo  le- 
^'ally  (luestioned  until  facts  or  circum- 
stances are  shown  hy  atlidavit  or  other- 
wise sutlicient  to  raise  a  le<:al  presump- 
tion that  he  is  not  lcf,'ally  author- 
ized to  appear  for  the  i>arty  he  as- 
sumes to  rej)rescnt. "  Cartwell  V.  Men- 
ifee,  2  Ark.  356. 

Conduct  of  client. — Teter  r.  Irwin,  GO 
\V.  Va.  200,  71  S.  E.  115. 
142-17  Horseshoe  ^f.  Co.  r.  Co.,  147 
Fed.  517,  77  C.  C.  A.  213;  Munshall  r. 
Mitchell  (Mo.),  163  S.  W.  912.  See 
Bk.  V.  Maxey,  76  Ark.  472,  88  S.  W. 
968. 

142-18     Poe  r.  Abbott,  152  Ala.  243, 

44    S.    637;.    Walsh    r.    Doran,    145    la. 

110,   123    X.   W.   999    (it   requires  clear 

and   satisfactory  evidence  to  overcome 

prcsumjition).     See   Mobile  L.  Imji.  Co. 

f.  Gass,  142  Ala.  520,  39  S.  229;  I'acifi.- 

r.    Co.    r.    Vizelich,    141    Cal.    4,    74    P. 

352;    Biprham    r.    Kistler,    114    Ga.    453, 

40  S.  E.  303;  Ebel  v.  Stringer,  73  Neb. 

249,  102  X.  W.  466. 

Contra. — Presumption    is    conclusive    in 

the    ab.senco    of   direct   attack.      Ilarrell 

r.  Williams  (Ga.  App.),  80  S.  E.  534. 

143-20     Underfeed  S.  Co.  r.  Co.,  165 

Fed.   65.     See   Barklev   C.   Assn.   r.   Mc- 

Cune,  119  Mo.  App.  349,  95  S.  W.  295. 

143-21     Walsh  r.  Doran,  145  la.  110, 

liT,   N.  W.  W9. 

Authority  to  represent  one   of  several 

plaintitVs     cannot     be     questioned     col 

laterallv.      Rilev    r.    O 'Kelly,    250    Mo. 

647,  157  S.  W.  566. 

143-24     Connor  r.  Hodpes,  7  Ca.  App. 

153,    66    S.    E.    546.      Cnmp.      "Consjiir- 

acy."  infra,  407-2. 

143-25     6o;i/ra.    Hirsh   v.  Fisher,  138 

Mich    95.  101    X.  W.  4S, 

Attorney  acting  in  justice's  court  acts 

as    attorney    in    fact    and    not    at    law. 

Cutting  r.  .Tessmer,   101    .\pj).  Div.  2S3, 

91    N.   V.   S.   65^. 

Plaintiff  may  be  estopped  from  deny- 
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ing     attorney's     authority.      Plank      r. 
Ilerth:i.   132    la.   213.    1(I9    X.   W.   732. 
Waiver    of   right    to   rebut    by   laches. 
S.    r.    Harris,    1}    X.   D.   501,   l(i5   X.    W. 
Ci'l. 

Conclusive  in  favor  of  persons  who 
have  nccjuired  rights.  Williams  r. 
.Johnson,  112  N.  C.  424,  17  S.  E.  496, 
3  1    Am.    St.    513. 

Confession  of  judgment  presumed  au- 
tliorized.  Lowellville  C.  M.  Co.  f. 
/<a|>!>io,  80  O.  St.  -loS,  89  N.  E.  97. 
144-26  Seo  S.  r.  Harris,  14  N.  D. 
501,  105  N.  W.  621. 
County.— Lake  Citv  E.  L.  Co.  r.  Mc- 
Craiy.  132  la.  624,  110  X.  W.  19. 
Presumption  as  to  powers  of  deputy 
district  attorney. — S.  r.  (iuglielmo,  46 
Or.  IT.O.  7!l  P.  577,  SO  P.  10^. 
144-28  Simmons  V.  Dave: 
X.  C.  407,  53  S.  E.  225. 
But  this  rule  does  not  place  the  burden 
on  the  attorney  of  slmwing  tli.-it  tlie 
original  contract  of  employment  was 
fairly  obtained.  Cooley  V.  Miller  & 
Lux  (Cnl.),  1  12  P.  S3. 
As  to  the  presumptions  relative  to  sub- 
sequent contracts  see  Eeilly  r.  Frias, 
S5  Misc.  162,  147  N.  Y.  S.  84. 
Good  faith  of  agreement  based  upon 
a  contingent  fee  must  be  establislied 
by  attorney.  Hamilton  r.  Holmes,  48 
Or.  453,  87  P.  154.  Rut  ordinary  con- 
tract between  attorney  and  client  need 
not  bo  aflirmatively  shown  to  have 
been  fairly  made.  ClifTord  J*.  Braun, 
71  App.  Div.  432,  75  N.  Y.  S.  856;  Wer- 
ner r.  Knowlton,  107  App.  Div.  158, 
Hi    X.   Y.   S.    10.-4. 

Contingent  fee  of  one-half  not  prima 
facie    unconscionable.      Ransom   r.   Cut- 
ting, 188  N  Y.  447,  81   N.   E.  324. 
145-31     Prusa    r.    Everett,    86    Neb. 
4 -,(■,,    125   N.   W.   1076. 
146-33     West  Cove  O.  Co.  r.  Bartlev, 
10.1   Me.  293,  74  A.   730   (possession   of 
:»xecution,  prima   facie  evidence  of  au- 
thority  to   act    for   creditor);    Brasfield 
r.    Young   (Tex.  fiy.l.   153  S.   W.   1  ^-O. 
Attorney  presumed   to  have   authority 
but   he   cannot   cdinpjain    if   his   author- 
ity is  not  recognized   when   ho   neglects 
to   prove    it   when    given    an    oj»portun- 
itv     to     do     so.      ^fiinhall    r,    Mitchell 
Olo.)     163    S.    W.   912. 
No    presumption    attorney    in    criminal 
proceeding     apjiears     by     authority     of 
prosecuting     witness.      Reiswanger      t. 
Co.,  98   Md.  287.  57   A.  202. 
146-34     Sheehan     r.    Erbe,    103    App. 
Div.   7,  92  N.   Y.  S.  862. 
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Corporation  liable  for  emplosrment  by 
director. — (ioniiania,  etc  ('o.  r.  Ilar^ns, 
23  Kv.  L.  R.  874,  G-l.S.  W.  5J(J.  See 
Union  S.  &  G.  Co.  v.  Tenncv,  200  111. 
349,  65  N.  E.  688;  Breathitt  C.,  I.  &  L. 
Co.  V.  Gregory,  25  Ky.  L.  E.  1507,  78 
S.  W.  148. 

Identity  of  two  corporations  may  bo 
shown.  Ran(lol]tli  r.  M.  Co.,  118  Mo. 
Apj).  460,  94  S.  \V.  309. 
Retainer  of  one  member  of  firm  is 
proof  of  retainer  of  firm,  in  absence 
of  other  evidence.  Loekwood  v.  Dil- 
lenbeck,  104  App.  Div.  71,  93  N,  Y.  S. 
321. 

Bringing  suit  in  name  of  a  person  is 
only  i)rima  facie  eviilcnce  such  jior- 
soii  is  client  and  party  interested  anil 
may  be  rebutted.  Tisdale  r.  Troy,  lo2 
Ala.  566,  44  S.  601.  On  issue  of  who 
enifiloyed  attorney  a  claim  for  services 
presented  to  one  of  the  jiersons  is  ad' 
missible.  Fairchild  c.  Whitmore,  6  Cal. 
App.  52,  91    P.  336. 

Hearsay  inadmissible. — Miner  v.  Rick- 
ey, 5  Cal.  Ai>p.  ir,l,  90  P.  718. 
Attorney  may  testify  as  to  whom  he 
looked  for  his  compensation.  P.rvant  r. 
Riiiiyan,  94  Neb.  57(1,  1  13  X.  \'v.  M.",. 
146-36  Name  of  attorney  on  docket 
a8  attorney  for  a  party  and  that  he 
ordered  witnesses  with  knowledge  of 
party,  is  competent  to  show  employ- 
ment. Higbee  v.  Spangler,  127  Mo. 
App.  220,  104  S.  W.  1143. 
District  attorney  ratified  signing  of 
information  by  another.  S.  v.  Gugliel- 
mo,  46  Or.  250,  79  P.  577,  80  P.  103. 
147-37  Dorr  v.  Dudley,  135  Ta.  20, 
112  N.  W.  203;  Patterson  v.  Fleenoi, 
28  Ky.  L.  R.  582,  89  S.  W.  705;  Pis- 
sell  V.  Zorn,  122  Mo.  App.  688,  99  S. 
W.  458;  Tiffany  r.  Morgan  (R.  T.),  73 
A.  465. 

Conduct  inducing  attorney  to  believe 
services  desired.  Morris  r.  Kcsterson 
(Tex.  Civ.),  88  S.  W.  277. 
Evidence  insudicient.  Altkrug  r.  Iloro^ 
witz.  111  App.  Div.  420,  97  N.  Y.  S. 
716;  Kneeland  v.  Ilurdv,  97  N.  Y.  S. 
957. 

On  issue  of  existence  of  imj)lied  con- 
tract the  result  of  services  is  imma- 
terial. Davis  v.  Walker,  131  Ala.  204, 
31   S.  554. 

147-38  ^larkey  v.  R.  Co.,  185  Mo. 
348,  84   S.   W.   61. 

147-39  Contract  must  bo  shown. 
CaMwell  r.  Bigger,  76  Kan.  49,  90  P. 
1095;  Lillis  V.  Co.,  131  Mich.  301.  91 
N.    W.    165. 


Evidence    of    receipt    of    benefit    by 

stranger    insuiTicient.      Davis    r.    Trim- 
ble,  76  Ark.   115,  88   S.   W.  920;   Duck- 
wall   V.   Williams,  29   Ind.   App.   650,  63 
N.   E.   232;    Forman    v.  Board,   119   La. 
49,   43    S.   908;    Trimble    v.   R.   Co.,   201 
^ro.  372,  ion  8.  W.  7. 
Estoppel   of  stranger. — Kelly   v.  Assn., 
2  Cal.  Apji.   4(;(i,  s4  P.  321. 
Estoppel  of  town. — Newton  r.  Ilamden, 
79  Conn.  237.  64  A.  229. 
Failure  by  co-administrator  to  disclaim 
services.       Wan!     c.    Koenig,     106     Md. 
433,  67   A.  236. 

Circumstances  surrounding  trial  may  bo 
a  ratification.  Van  Gordon  v.  Golda- 
mer,  16  N.  D.  323,  113  N.  W.  609. 
Employment  of  counsel  to  assist  attor- 
ney siidwn  hy  loiowleilge  of  client  of 
such  fact.  Allen  v.  Parish,  65  Kan. 
496,  70  P.  351.  See  Emblem  f.  Bick- 
sler,  34  Colo.  496,  83  "P.  636;  Dorr  v. 
Dudley,  135  la.  20,  112  N.  W.  203. 
Comp.  In  re  Counsel,  32  Ct.  CI.  (U.  S.) 
231;  Lathrop  v.  Hallett,  20  Colo.  App. 
207,    77    P.    1095. 

147-40  W'elti  r.  Cohen,  157  App. 
Div.  65,  141  N.  Y.  S.  670. 
147-43  Am.  P.  Co.  v.  Co.,  78  N.  J. 
L.  658,  75  A.  976.  See  W^elti  r.  Cohen, 
157  App.  Div.  65,  141  N.  Y.  S.  670. 
148-44  Opinion  as  to  capacity  in 
which  attorney  emploved,  not  Innding. 
Gaue  V.  Billing,  12  Cal.  App.  688,  108 
P.   664. 

148-45  Parol  evidence  inadmissible 
where  there  is  a  written  agreement. 
Spurrier  r.  Bullard,  131  la.  123,  107 
N.    W.    1036. 

Correspondence  may  establish  relation. 
Pin  on  S.  t^  G.  Co.  r.  Tenney,  200  111. 
34!»,   65    X.   K.   688. 

Filing  warrant  of  attorney  is  required 
to  be  made  on  demand  in  some  states. 
In  such  a  case  jiroof  action  originally 
brought  with  consent  of  j)laintiff  is  not 
enough.  Fisler  r.  Reach,  202  Pa.  74, 
51  A.  599.  See  Gregory  r.  Ilanna,  1 
Haw.  118;  C.  r.  R.  Co.',  27  Pa.  C.  C. 
123. 

Claim  for  services,  presented  insolvent 
corporation  is  a<lmissible  in  action 
against  third  jiorson  for  same  services, 
as  tending  to  show  who  was  principal. 
Fairchild  r.  Whitmore.  6  Cal.  -Vpp.  52, 
91  P.  33().  Comjilaint  in  another  ac- 
tion brought  to  recover  for  services  ad- 
missible to  show  on  whose  behalf  they 
were  rendered.  Kiefer  v.  Lara,  56 
Wash.  43,  104  P.  1102. 
149-46     Letter   from   party    to  attor- 
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ncy.  llemlorson  r.  Eckern,  115  Minn. 
410.  Wl  N.  W.  71.-). 
149-47  Such  a  letter  is  inadmissiMe 
unless  it  constitutes  part  of  res  ^es 
tae,  or  is  atM|uie8e0ti  in  by  opposit"' 
party.  Duyaters  r.  Crawford,  (19  N. 
J.  L.  614,  "3.")  A.  S23.  Sbo  Marshall 
r.    riirgott,    7S    Neb.    722,    111    N.    W. 

149-50     rnderfceil  S.  Co.  t\  Co.,   K,.', 
Fed.    (;-);     Davis    r.    Walker,    131     Ala. 
204,   31    S.   .-).-.4;    Lowellville   C.    M.    Co. 
r.  '/appio,  SO  O.  St.  4r)S,  S!)  N.  K.  <l7. 
150-51     (lay  r.  Hrown,  14i>  Mo.  App. 

nn.  ii?><  s.  \v.  >^(\?,. 

Admissions  by  agent. — Fowler  r.  Co., 
IS  S.  I>.  i;!l.  W  N.  \V.  l(i<>."). 
Declarations  of  attorney  not  admissible 
to  prove  eiiiplovtiient.  Worley  r.  Hine- 
Mian.  t".  Ind.  App.  iMd.  33  N.  E.  260. 
Circumstantial  evidence  competent 
where  it  is  claimed  a;rreement  existed 
not  to  charge  for  services — as  intimate 
social  relations  between  parties.  Frost 
t.  Lawrence.  138  App.  Div.  105,  122 
N.    V.   8.  913. 

150-52     Recital  in  judgment,  not  con- 
clusive.     Huttip  M.    P.    B,    Co.   V.   Co., 
140  Mo.  App.  374.  124  S.  W.  1094. 
Evidence  held  sufficient. — Kast  v.  Mil- 
ler i.    Lux,   l."!i  (al.  7J3.  115  P.  93!?. 
150-53.    Hut    the   burden    of  proof  is 
on  attorney  to  show  appointment  by  al- 
leged agent  of  jiartv.     Brewer  r.  Hart- 
man.   116   Minn.   51 2.   134   N.   W.   113. 
Evidence    held    insufficient. — Smith    v. 
Funk,    114    Minn.    'Mu,    \?,\    X.    W.    377; 
Xat.    Bk.   of  ((.m.    r.   Funk,   114   Minn. 
525.  131   N.  W.  37^^. 

151-54  Where  facts  are  not  disputed 
negligence  is  a  rjuestion  for  the  court. 
Oabbert  r.  Evans  (Mo.),  166  S.  W. 
635. 

151  56  Priest  r.  Dodsworth,  235  111. 
613,  85  N.  E.  940;  Lami.recht  r.  Bien, 
125  Aj.p.  Div.  811,  110  \.  Y.  S.  128; 
Meisenheimer  v.  Moiscnhcimer,  55 
Wash.  32,  104  P.  159. 
Negligence  as  a  defense. — f)'nonohoe 
f.  Whittv,  2  Ont.  424.  L'n  ('an.  L.  .1.  146; 
Hubbard"  r.  Ellithorpe,  135  la.  259,  112 
N.    W.    796. 

Negligence  in  recoupment. — Keith  r. 
M.Tr. MiM.  I>1  Mass.  377.  63  N.  K.  924. 
152-59  Citmp.  Squier  r.  Barnes,  193 
M.'i«H.  21.  7H  N.  K.  731. 
152-6(>  Plaintiff  may  show  he  would 
have  recovered  in  the  action  in  which 
defendant  was  employed  but  for  his 
negligence.  Lamprecht  r.  Bien,  125 
App.  Div.  811,  110  N.  Y.  S.  128. 


154  Burden  on  attorney  to  show  that 
<  ontract  was  fair  and  reasonable. 
-Morton  r.  Forscc;  249  Mo.  409,  155  S. 
W.    765. 

154-64  Whinery  r.  Brown,  36  Ind. 
Aj.p.  276,  75  N.  E.  605.  See  Boyett 
(.  I'ayne,  141  .Ma.  475,  37  S.  585;  Vootli 
r.  McKavhen,  91  App.  Div.  30,  86  N.  Y. 

s.  i:!i. 

15I-G6  Transactions  between  attor- 
ney and  client. —  Ixclationshii*  existing 
between  attorney  and  client  is  fiduciary 
and  confidential,  and  in  all  transa<' 
tions  between  them  by  which  attor- 
ney benefits  ho  must  show  good  faith 
and  fairness.  Mansfield  r.  Wallace,  217 
HI.  610,  75  N.  E.  682;  Klein  i.  Borchert, 
S9  Minn.  377,  95  N.  W.  215;  Sheehan  r. 
Krbe,  103  App.  Div.  7,  92  N.  Y.  S.  S62; 
Landis  r.  Wintermute,  40  Wash.  673, 
82  P.  1000;  Young  r.  Murphv,  120  Wis. 
49,  97  N.  W.  496;  Vanasse  v.  Reid,  111 
Wis.  303.  v7  \.  \V.  192. 
No  presumption  of  fraud  because  attor- 
ney takes  conveyance  of  land  in  pay- 
ment of  fees.  Lindt  r.  Linder,  117  la. 
110.  90  X.  W.  596. 

Defendant  must  show  amount  of  his 
lien.  Weber  r.  Werner,  138  A|>p.  Div. 
127.  122  X.  Y.  S.  943. 
154-67  P.  f.  Co.,  112  App.  Div.  166, 
98  X.  Y.  S.  290;  Simmons  r.  Daven- 
port, 140  N.  C.  407,  53  S.  E.  225;  Car- 
penter r.  Gibson,  82  Vt.  336,  73  A.  1030 
(to  show  opinion  given  within  reason- 
aV>le    time). 

Performance  of  services  and  existence 
of  debt  must  be  pro\  ed  by  attorney. 
Loomis  r.  Mullins,  31  Ky.  L.  R.  231, 
101   s.  W.  913. 

Retainer  fee  recoverable  though  no 
services  jierl'oriiud.  rni(.n  S.  &  (I.  Co. 
r.  Tenney,  200  HI.  349.  65  N.  E.  688; 
Blair  r. 'Co.,  191  Mass.  333,  77  X.  E. 
762. 

No  joint  employment. — Where  there  are 
several  undertakings  of  the  attorney 
to  represent  each  of  two  corjiorations 
in  a  profiosed  combination,  which  did 
not  materialize,  and  there  being  evi- 
dence that  the  services  were  necessar- 
ily separate  up  to  the  time  of  the  at 
tempted  consolidation,  and  that  there 
was  no  contract  of  joint  employment. 
Citizens'  Bk.  of  Tifton  r.  Fulwood  & 
Mtirrnv.  11  Ca.  App.  488,  75  S.  E.  824. 
155-68  Forbes  r.  R.  To..  150  la.  177, 
T-'!'  N.  W.  Sid. 
Performance   of  useless  work. — Leo   r. 

Leys.T.   :;•;    Misc.   51H,   73    N.    Y.  S.  911. 

Full  performance  must  be  shown.   Shaw 
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V.  Thrca<lgill,  r,Z  Tex.  Civ.  2.34,  llo 
S.    W.   G71. 

155-69  See  Watson  v.  Co.,  118  Ga. 
()()3,  45  S.  E.  4G0;  Bissell  v.  Zorn,  122 
Mo.  A  pp.  6SS,  99  S.  W.  458. 
It  is  presumed  client  who  compromises 
flaim  iu  hands  of  attorney  on  a  per- 
centage basis  has  collected  it  in  full 
or  made  settlement  equivalent  to  full 
payment.  Coker  v.  Oliver,  4  Ga.  App. 
72S,  62  S.  E.  483. 

155-71  Defendant  must  prove  any 
new  matter  set  up  by  him.  Fuller  r. 
Stevens  (Ala.),  39  S.  623  (set-off); 
AVeil  r.  Fineran,  78  Ark.  87,  93  S.  W. 
568  (fraud);  Wessel  r.  Bishop,  76  Neb. 
74,  107  N.  W.  220  (part  payment); 
Bogart  V.  Tannenbaum,  53  Misc.  310, 
103  N.  Y.  S.  98  (gratuitous  service). 
156-72  See  Fitch  v.  Martin,  S-1  Neb. 
745,   \§2  N.  W.  50. 

156-73     See    Roche    v.    Baldwin,    135 
Cai.  522,  65  P.  459,  67  P.  903. 
Proof  can  only  be  made  of  services  al- 
leged.    Iliggins  v.  Matlock  (Tex.  Civ.), 
95   S.  W.  571. 

156-74  Davis  v.  Farwell,  80  Vt.  166, 
G7  A.  129. 

156-75  Comp.  Davis  v.  Fischer,  90 
N.  Y.   S.   301. 

Diaries  of  deceased  attorney,  admissible 
to  prove  services  rendered.  Burke  V. 
Baker,  97  N.  Y.  S.  768.  See  Fisher  r. 
Mayor,  67  N.  Y.  73. 

Account  book  not  admissible  to  prove 
special    contract.      Batcheller    v.    Whit- 
tier,  12  Cal.  App.  262,  107  P.  141. 
157-76     Letters    from    defendant    to 
attorney    admissible    to    show    services 
rendered,  although  they  reflect  on  char- 
actor  of  defendant's  business.    Stern  v. 
Daniel,  47  Wash.  96,  91   P.  552. 
157-77    What  is  a  reasonable  fee  a 
question    of   fact.     Lillv   r.   Merc.   Co., 
106  Ark.  571,  153  S.  W.' 820. 
157-78     Dyrenforth     r.    Co.,    240    Til. 
25.  88  N.  E.  290;  Youngerman  l\  Pugh, 
(In.),   125   X.    W.   321. 
That  the  charge  made  was  usual  and 
customary   need   not   be   shown.     Kadi- 
son    r.    P.row.    Co.,    163    111.    App.    276. 
But  see  Gilbert  t".  Lloyd,  170  111.  App. 
436. 

Court  may  regard  its  knowledge  of 
value  of  services. — Chicago  \V.  c.  Co. 
r.  Kennedv,  141  111.  App.  196.  See 
also  Lillv  r;  Merc.  Co.,  lOG  Ark.  571, 
15.1  S.  W.  820. 

158-79  Bovd  r.  Daily,  85  App.  Div, 
5S1.  83  N.  Y."S.  539.  Cnutra,  Cooper  r. 
Bell,  127  Tenn.  142,  153  S.  W.  844. 


On  appeal  presiunption  is  lower  court 
followed  establishoil  rule  in  estimating 
value  of  services.  Ottofy  v.  Keyes,  91 
Mo.  App.  146;  Forrester  v.  Co.,  29 
Mont.  397.  409,  74  P.  ]n^>^,  76  P.  211. 
Sum  agreed  upon  by  parties  to  note 
assumed  to  be  jiroper  fee  unless  con- 
trary is  clearly  shown.  Plaintiff  need 
not  show  express  agreement  between 
himself  and  attorney  as  to  amount  of 
hitter's  fee.  McCoVnick  v.  Swem,  36 
Utah  6,  102  P.  626. 
158-80  No  presumption  attorney's 
lien  equals  amount  of  judgment  out  of 
which  he  seeks  satisfaction;  if  there 
be  any  presumption  it  should  be  to  con- 
trarj'.  Bloch  v.  Bloch,  136  App.  Div. 
770,  121  X.  Y.  S.  4  75. 
Burden  not  on  attorney  to  show  con- 
tract for  contingent  fee,  not  prima 
facie  exorbitant  or  was  not  fairly  pro- 
cured. Beagles  r.  Robertson,  135  Mo. 
Api>.  306,  115  S.  W.  1042. 
158-81  Fuller  v.  Stevens  (Ala.),  39 
S.  623;  Heiberger  i:  Worthington,  23 
App.  Cas.  (D.  C.)  565;  Beagles  v.  Kob- 
ertson,  135  Mo.  App.  306,  115  S.  W. 
1042;  Scott  r.  Co.,  79  N.  J.  L.  231, 
75  A.  772;  Carlisle  r.  Barnes,  102  App. 
Div.  573,  92  N.  Y.  S.  917;  Mvers  v. 
Pearce,  23  O.  C.  C.  661.  See  In  re 
K.-ipp.  77  Xel).  074,  Tin  X.  W.  661. 
Evidence  fee  unreasonable,  not  admis- 
silile  unless  so  excessi\e  as  to  ajipear 
grossly  unfair.  Burke  v.  Baker,  97  N, 
V.   S.'7fiS. 

Severable  contract. — Bovd  r.  Dailv,  85 
Apji.  Div.  ."»M,  s:}  X.  y'.  S.  539. 
Where  express  contract  void  evidence 
of  rea.'<onai)le  value  admissible.  Mc- 
Curdv  r.  Dillon,  135  Mich.  678,  98  N. 
\V.  746;  In  re  Snvder,  190  N.  Y.  66, 
^2  X.   K.  712. 

Counsel  employed  to  assist  attorney  is 
not  bound  by  limitation  u[>on  fee  if  ho 
does  not  know  of  it.  (Jates  V.  McClena- 
ban  (la.),  103  N.  W.  969. 
158-82  See  Dempsey  r.  Wells,  109 
Mo.  App.  470,  84  S.  W.  1015;  Simmons 
f.  Davenport,  140  N,  C.  407,  53  S.  E. 
225. 

Evidence  admissible  to  show  value  of 
services  based  on  amount  of  time  con- 
sumed. Thom{)son  v.  Lumb.  Co.  (Xev.), 
141    P.  69. 

Claim  of  lien  is  not  conclusive  value 
of  services  was  not  greater  than  claim. 
Gilmore    r.    MiBride.    156   Fed.   464,   84 
C.   r.   A.   274. 
Declaration  of  third  persons,  not  under 
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oath,  iiiailiiiissiMi".  .MiiuT  r.  KicUi'^), 
5  Cal.  Aj.p.  J.".!.  !>(t  I'.  71S. 
Reasonable  value  is  not  to  ho  (h'torin- 
iiu'il  l)V  \alut'  to  client.  Kiii^'shiirv  r. 
.lusoph",  !•  J  Mo.  .Vp]..  '2\)^,  (!S  .S.  W,"  1»:5. 
Order  of  court  allowiii};  foes  is  not  con- 
(lusivo  as  to  ri>a.sonabloness  n);aii>Ht 
jiersons  not  i)artii>s.  Hnvs  r.  .ToiuiBon, 
SO  Ky.  L.  H.  til  1.  DO  S.  W.  332. 
Value  of  services  in  aJ>sonco  of  any 
ovi.ioiioo  may  |iro|u>rIy  l)o  found  by 
court  from  its  own  knowU>tl<;o  and  ox- 
perionco.  Poarcc  r.  All)ri;iht,  12  N.  M. 
202,  7(3  P.  2S().  Valuo  must  bo  dftorm- 
ini»<I  upon  sworn  testimony,  whii-h  is  to 
bo  woifxhod  by  court  in  view  of  its  own 
oxporionco  and  knowlodjjo.  Mc Mullen 
r.  Reynolds.  209  111.  .104,  70  N,  K.  1041. 
See  Dinkelspiel  r.  Tons,  110  La.  230, 
43  S.  101 S.  Knowledge  of  court,  ac- 
quired while  at  the  bar,  will  be  drawn 
ujion  to  aid  in  determining  whether 
verdict  is  for  excessive  sum.  Stewart 
r.  Hcgirs,  .16  Fla.  S.IS.  47  8.  032. 
Betalner. — To  determine  reasonableness 
of  retainer,  ability  and  reputation  of 
attorney,  probability  of  extent  of  in- 
terference with  other  business,  an«l 
subse(|uent  business  done  for  client 
niav  be  shown.  Blair  r.  Co.,  191  Mass. 
r;33.  77  N.  K.  7fi2. 

161-85  Webster  v.  Loeb,  112  Mo. 
App.  139,  S6  8.  W.  4(13.  See  Bissell  v. 
Zorn,  122  Mo.  Apj..  GS8,  00  S.  W.  4.5S. 
A(;coimt  stated  is  conclusive  of  the 
value.  Lane  r.  Tavlor,  80  Ark.  409, 
07  8.  W.  441,  7  L.  R.  A.  (X.  S.)  924; 
Cusick    r.   Bovne,    1    Cal.   App.   G43,   82 

r.  os.i. 

In  absence  of  other  testimony,  award 
of  a  greater  amount  than  is  set  forth 
in  account  is  error.  Bates  f.  Dist., 
4.">  W-ish.  408.  >^8  I'.  044. 
Account  rendered  need  not  specify 
minor  expenses.  Treakle  r.  Vaughan, 
83  Ark.  258,  103  8.  \V.  174;  Taussig  v. 
K.  fo..  180  Mo.  200,  8.-.  S.  W.  378. 
161-86  Reasonable  retaining  fee  may 
be  jiroved  though  not  alleged.  Ayde- 
lotte  V.  Bloom,  13  Cal.  App.  .16,  108 
P.  877. 

161-87  Stoddard  r.  Sagal,  80  Conn. 
340,  S.J  A.  .IIO;  Curroy  r.  Robinson 
(Kan.),  139  P.  1023;  Morehead  r.  An- 
derson, 30  Kv.  L.  R.  1137,  100  8.  W. 
340;  Smith  r.  Couch,  117  Mo.  App.  207, 
92  S.  \V.  1143;  Forrester  r.  Co.,  29 
Mont.  307,  400.  74  P.  1088,  70  P.  211; 
S^'hlesinger  r.  Dunne,  36  Misc.  .120,  73 
N.  Y.  S.  1014;  Heblich  v.  Slater,  217 
Pa.  404,  66  A.  655. 


162-88  In  re  Hi.limond's  Est.,  9 
C.il.  App.  413,  00  V.  .I.ls;  Harding  r. 
Harding,  132  Ky.  133,  110  S.  W.  30.1; 
Forrester  r.  Co.,  29  Mont.  307,  400, 
V4  P.  10S8,  70  P.  211;  Shufeldt  f. 
Hughes.  .1.1  Wasli.  240.  104  I'.  213. 
Evidence  of  reasonable  value  is  irrele- 
vant wliere  in  a  suit  on  a  note  statu- 
tory notice  was  nut  givi'n.  Shaw  f. 
i'ri)li:is<(),  13'.t  (la.  I^l.  77  8.  K.  .177. 
Securing  legislation.  —  Hempstead  i*. 
New  York,  86  App.  Uiv,  300,  83  N.  V. 
S.   800. 

Financial  conditioji  of  judgment  debtor 
adniissil)le  to  sliow  \aluo  of  attorney  s 
services  in.  making  collection,  Boyott 
r.  Payne,  141  Ala.  471.  37  8.  .18.1. 
Attorney  improperly  discharged  may 
re((i\(>r.  O'Neal  /.  Aiidav  (,Tex.  (.'iv.j, 
];;i  8.  W.  2.13. 

162-89  Morehead  r.  Anderson,  30 
Kv.  L.  R.  1137,  100  S.  W.  340;  Trimble 
r.  R.  Co.,  201  ^ro.  372,  100  8.  W.  7; 
Shufeldt  r.  Hughes,  .1.1  Wash.  240,  104 
P.   213. 

163-90  Graves  r.  Sanders,  121  Fed. 
(!!Mi.  00  C.  C.  A.  422;  In  re  Richmond's 
Est.,  0  Cal.  Ai>p.  413,  00  P.  118;  Cusick 
r.  Boyne,  1  Cal.  App.  043,  82  P.  985; 
Deskv  V.  Co.,  13  Haw.  034;  Craham  r. 
Dillon,  144  la.  82,  121  N.  W.  47;  Hard- 
ing r.  Harding,  132  Ky.  133.  110  S.  W. 
30.1;  Donald.son  r.  Allen,  213  Mo.  293, 
111  S.  W.  1128;  Trimble  r.  R.  Co.,  201 
Mo.  372,  100  S.  W.  7;  Smith  r.  Couch, 
117  Mo.  App.  207,  92  8.  W.  1143; 
Schlesinger  r.  Dunne,  36  Misc.  120,  73 
X.  Y.  S.  1014;  Heblich  r.  Slater,  217 
Pa.  404,  66  A.  611;  Littell  r.  Saul- 
berrv,  40  Wash.  110,  82  P.  009;  Shu- 
feldt r.  Hughes,  55  Wash.  240,  104  P. 
213. 

Value  of  land  for  which  abstracts  fur- 
nished. Morehead  r.  .Anderson,  30  Ky. 
L.  R.  1137,  100  8.  W.  340. 
164-91  Stewart  v.  Heggs,  16  F\a.. 
501,  47  S.  032;  Trimble  r.  R.  Co.,  201 
Mo.  372,  100  S,  W.  7.  See  Smith  r. 
Couch,  117  Mo.  App.  207,  02  S.  W. 
1143;  Forrester  r.  Co.,  20  Mont.  307,  74 
P.   lOS'i.   70    P.   211. 

Life  imprisonment  instead  of  death 
penaltv  in  murder  case.  Weldon  t7. 
Finlev,  31  Ky.  L.  R.  1050,  104  S.  W. 
701. 

164-92     Cformania,  etc.  Co.  r.  Ilargis, 
23   Kv.  L.  U.  S7J.  OJ  S.  W.  110. 
If   altomey   retained    generally    result 
of    losing    employment    by    those    whoso 
interests  are  adverse    to    his    client's 
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mav  be  considered.     Mellon   r.   Fulton, 

22  bkla.  636,  98  P.  911. 

165-94  Fuller  v.  Stevens  (Ala.),  39 
S.  623;  Crane  r.  Village,  157  111.  App. 
595;  Chicago  W.  C.  Co.  r.  Kennedy, 
141  111.  App.  196. 

Scale  of  attorney's  fees  fixed  by  a  bar 
association  inadmissible  in  absence  of 
preliminary  proof  of  authenticity. 
Bingham  i;.  Spruill,  97  Til.  App.  374. 
166-95  Proof  of  same  attorney's 
charges,  in  other  matters,  inadmissible. 
Fuller  r.  Stevens  (Ala.),  39  S.  623. 
166-96  Heblich  v.  Slater,  217  Pa. 
404,  (H)  A.  655. 

166-97  Smith  i\  Couch,  117  Mo.  App. 
267,  92  S.  W.  1143. 

167-1  Duckwall  v.  Williams,  29  Ind. 
App.  650,  63  N.  E.  232;  Thorp  v.  Kam- 
sey,  51  Wash.  530,  99  P.  584. 
168-3  Spencer  v.  Collins,  156  Cal. 
298,  104  P.  320;  Roche  V.  Baldwin,  135 
Cal.  522,  65  P.  459;  s.  c,  143  Cal.  186, 
76  P.  956;  Fairchild  V.  Whitmore,  6  Cal. 
App.  52,  91  P.  336;  Morehead  v.  An- 
derson, 30  Ky.  L.  R.  1137,  100  S.  W. 
340;  Reed  v.  Reed,  24  Kv.  L.  R.  243S, 
74  S.  W.  207;  Dinkelspiel  v.  Pons,  119 
La.  236,  43  S.  lOlS;  Kurtz  r.  Co.,  37 
Utah  313,  108  P.  14;  Carpenter  r.  Gib- 
son, 82  Vt.  336,  73  A.  1030. 
See  Lilly  v.  Merc.  Co.,  106  Ark.  571, 
153    S.    W.    820. 

Court  not  bound  by  opinions  of  attor- 
neys as  to  what  constitutes  reasonable 
charge.  P.  v.  Gilbert  (111.),  1<>4  N.  E. 
1082. 

What  is  a  reasonable  fee  may  be 
shown  by  testimony  of  reputal^le  at- 
torneys. In  re  Freund 's  Est.,  171  III. 
App.  570. 

168-5  Walker  r.  Co.,  128  Ga.  831,  58 
S.  E.  475;  Germania,  etc.  Co.  v.  Hargis, 

23  Ky.  L.  R.  874,  64  S.  W.  516. 
Value  of  personal  services   of   one   of 
plaintiff   firm    need    not     be     shown     if 
those   performed    were   so    intermingled 
with  all  services  as  to  make  it  ditlicult 
to    value    them    separately.      Thorp    r. 
Ramsey,  51    Wash.  530,  99   P.  584. 
169-7     Evidence  as  to  per  diem  charge 
improper   where   services   could    not   be 
computed    on    that    basis.       Hughes     v. 
Ferriman,   119   111.  App.   169. 
169-11      See   infra,   "Value,"   180-82. 
170-12     Chicago  attorney  not  an   ex- 
pert on  reasonable  charges  in   Arizona. 
Harmann  r.  Rose,  129  111.  App.  337. 
170-13     Exi)ert  testimony  as  to  value 
of   services   may   be   presented    by   a(Ti- 
davits,    in    those    cases    in    which    their 


use  is  proper.  Hutchinson  v.  Hutchin- 
son, 105  111.  App.  349. 
171-14  Matters  relating  to  ability  of 
plaintiff  may  be  brought  out  on  cross- 
examination  after  opinion  as  to  value 
of  services  rendered,  based  on  what 
was  done,  has  been  given.  Fuller,  v. 
Stevens  (Ala.),  39  S.  623. 

172-15     Fuchs   V.   Tone,   218   111.  445, 
75  X.  E.  1014. 

Facts  must  be  in  evidence. — Roche  f. 
Baldwin,  135  Cal.  522,  65  P.  459;  s.  c, 
143  Cal.  186,  76  P.  956. 
172-16  Morehead  v.  Anderson,  30 
Kv.  L.  R.  1137,  100  S.  W.  340;  Fowler 
V.  Co..  IS  S.  D.  131.  99  X.  W.  1095. 
Question  to  be  asked  expert  is,  what 
is  usual  and  customary  charge  for  such 
services.  If  there  is  no  such  charge 
it  is  proper  to  ask  what  they  are  reas- 
onably worth.  Maneaty  r.  Steele,  1 1 2 
111.  App.  19.  See  Sexton  v.  Bradley, 
110  HI.  App.  495. 

172-17  Spencer  v.  Collins,  156  Cal. 
298,  104  P.  320;  Lee  v.  Lomax,  219  111. 
218,  76  N.  E.  377;  Sexton  r.  Bradley, 
110  111.  App.  495;  Germania,  etc.  Co. 
r.  Hargis,  23  Ky.  L.  R.  874,  64  S.  W. 
516;  Morehead  r.  Anderson,  30  Ky.  L. 
R.  1137,  100  S.  W.  340;  Dinkelspiel  r. 
Pons,  119  La.  236,  43  S.  1018;  Brown- 
rigg  r.  Massengale,  97  Mo.  App.  190,  70 
S.  W.  1103;  Mack  r.  Miller,  87  App.  Div. 
359,  84  N.  Y.  S.  440;  Schlesinger  r. 
Dunne,  36  Misc.  529,  73  N.  Y.  S.  1014. 
See  infra.  "Value."  579-81. 
Jurors  may  regard  their  knowledge  and 
experience.  Graham  r.  Dillon.  144  Ta. 
82.   121    X".  W.  47. 

Court  may  use  its  own  experience  and 
knowledge, — Gates  r.  McClenahan  (Ta.), 
103  N.  W.  969;  Ifutehinson  r.  Hutchin- 
son. 105  HI.  App.  349. 
Burden  of  proving  right  to  lien  and 
amount  due,  on  partv  asserting  lien. 
Walker  r.  Co.,  128  Ga.  831,  58  S.  E. 
475. 

173  Adversary's  attorney  not  to  be 
called  bv  a  ]>artv.  Lujiton  r.  Under- 
wood (Del.),  85  A.  965. 
Improper  to  make  an  attorney  special 
counsel  in  order  to  render  him  ineom- 
petent  as  a  witness  for  the  adverse 
partv.  Flood  c.  Bollmeier  (la.),  138 
N.   W.   i:02. 

173-18  X^ix  r.  Thackaberrv,  240  HI. 
352.  88  X"    E.  811. 

173-19  Except  in  case  of  statutory 
prohibition.  Tn  re  Seymour's  Will,  76 
Misc.  371,  136  X.  Y.  S.  942. 
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173-20  Wilkinson  r.  P.,  226  111.  13.', 
80  N.  E.  C99;  Chicago  U.  T.  Co.  v. 
Ertrachter,  22S  111.  114,  81  N.  E.  SKi; 
Domm  V.  Hollenbeck,  142  111.  App.  439; 
Smart  v.  Lodge  No.  2,  6  O.  C.  C.  (N.  S.) 
11. 

Solicitor's  testimony  not  given  much 
weight  if  ho  has  been  engaged  in  fur- 
nishing evidence.  Grindle  v.  Grindle, 
210  111.  1-13,  8S  X.  E.  473. 
Counsel  for  one  party  may  be  called 
as  witness  by  other  and  testimony  con- 
tradicted by  counsel  who  called  him. 
Logan  V.  Soc,  156  Mich.  537,  121  N.  W. 
485. 

Attorneys  justified  in  testifying  to  pre- 
vent ]>ossibU'  miscarriage  of  justice  and 
to  rebut  aspersions  on  professional  rep- 
utation. Keavely  v.  Harris,  145  111. 
App.  545. 


BAILINIENTS. 

177-1  Fleet  r.  Hertz,  9S  111.  App.  564 
(discussion).  See  Ott  v.  Sweatman,  15 
Pa.  C.  C.  97. 

178-3  Burden  is  on  those  furnishing 
goods  to  person  who  later  becomes 
bankrupt,  to  prove  bailment.  In  re 
Wells,  140  Fed.  752.  See  In  re  Wood, 
140   Fed.  964. 

178-5  It  is  presumed  property  found 
in  possession  of  a  person  belongs  to 
him.  In  re  Wood,  140  Fed.  904. 
178-7  Parol  evidence  received  to 
show  whether  transaction  loan  or  de- 
posit of  money,  although  certificate  of 
deposit  issued'  S.  r.  Bk.,  136  la.  79, 
113  X.  W.  500. 

17S-10     See   Potter   v.   Co.,   101    Mo. 
App.  5^1,   73   S.   W.   lon.i. 
Testimony  of  warehouseman  competent 
to    aid     in     determining    character    of 
transaction.    Savage    r.   Co.,   48   Or.    1, 
85    P.    G9.       See    Thompson    v.    Jordan, 
164  Tnd.  551,  73  N.  E.  1087. 
179-17     See  Jungclaus   v.  R.   Co.,  99 
Minn.  515,  108  N.   W.  1118. 
18<»-24     Holstein    v.  Phillips,   146   N. 
C.  366,  .59  S.  E.  1037. 
181-35     Bissell     v.     Harris,     1     Neb. 
(I'nof.)    535,  95   N.  W.  779. 
Bank.— Sherwood   v.  Bk.,   131    la.   528, 
109   X.   W.  9. 

182-37  Bates  v.  Bk.,  18  Ida.  429,  110 
P.  277. 

183-39  Evidence  of  local  custom  to 
receive  goods  admissible  to  i>rovo  bail- 
ment. Bates  V.  Bk.,  18  Ida.  429,  110 
P.  277. 


183-40     Edgerton   v.  B.  Co.,  146  111. 

A]. II.    199. 

Shipper  must  show  delivery  to  carrier, 
at  customary  ])lace,  during  usual  busi- 
ness hours.  SpolTord  v.  R.  Co.,  11  Pa. 
Super.   97. 

Burden  on  state  to  prove  delivery  in 
(irusocution  for  embezzlement.  S.  v. 
Sienkiewiez,  4  Penne.  (Del.)  59,  55  A. 
346. 

183-43  It  may  be  shown  defendant 
was  ostensibly  pro])rietor  of  hotel  and 
hold  himself  out  as  such  by  advertise- 
ments, and  fact  he  was  not  actual 
owner  does  not  j)revent  him  from  being 
bailee  for  goods  received.  Ross  v. 
Daugherty,  127  111.  App.  572. 
183-44  McCurdv  v.  Co.,  94  Minn. 
Mi^r.,  102  N.  W.  .S73. 
Terms  of  disputed  oral  contract  of 
storage. — rheni.x  Co.  v.  Co.,  189  Mass. 
SL\  75   N.  E.  258. 

Parol  evidence  inadmissible  to  vary 
written  contract  of  bailment.  Savage 
c.  Co.,  48  Or.  1,  85  P.  69. 
184-50  Value  of  article  may  be  giv- 
en to  determine  value  of  use.  Carey 
r.  Concrete  Co.,  88  Kan.  515,  129  P. 
191. 

185-60    No  presumption  that  bailee 

insurer. — "P.ut  this  does  not  mean  that 
wo  must  distort  or  ignore  the  language 
used  by  the  parties;  on  the  contrary, 
it  is  our  duty  to  give  it  effect  as  show- 
ing their  intention,  unless  there  is 
something  in  the  nature  of  the  subject- 
matter  or  otherwise  to  indicate  a  dif- 
ferent one.  If  the  words  used  here  are 
given  effect  as  they  must  be,  we  are 
unable  to  see  how*  defendant  can  escape 
liability  for  damage  by  fire  to  the 
motor  while  in  its  possession,  for  the 
contract  expressly  provided  that  ho 
shall  be  responsible  for  any  damage, 
barring  ordinary  wear  and  tear." 
Commercial  Elec.  Supply  Co.  v.  Com. 
Co.,  166  Mo.  App.  332,  148  S.  W.  995. 
186-66  Phenix  Co.  v.  Co.,  189 
Mass.  82,  75  N.  E.  258. 
187-69  Bailor  may  show  bailee  had 
knowledge  goods  would  be  damaged  by 
freezing.  Phenix  Co.  f.  Co.,  189 
Mass.  82,  75  N.  E.  258. 
187-7()  Proof  of  breed  of  cattle,  ad- 
missible. Darr  r.  Donovan,  73  Neb. 
41?4,  102  N.  W.  1012. 
Warehouseman  presumed  to  know  flour 
will  be  iniured  if  it  comes  in  contact 
with  oil.  '  Siblev  Co.  f.  Co.,  200  111. 
354,  65  N.  E.  676. 
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187-73  Contra,  Barker  v.  Co.,  79 
Conn.  342,  65  A.  143. 
187-74  Agistor's  care  measured  by 
that ,  of  ordinarily  prudent  man.  Dart 
V.  Donovan,  73  Neb.  424,  102  N.  W. 
1012. 

188-78  It  must  be  first  shown  plain- 
tiff knew  of  such  advertisements  and 
relied  upon  them.  Moneyweight  S. 
Co.  r.  Woodward,  29  Pa.  Super.  142. 
189-97  Edgerton  v.  R.  Co.,  146  111. 
App.  199;  Emdin  v.  Haas,  92  N.  Y.  S. 
312. 

190-98  See  McBride  v.  Wallace,  17 
N.  D.  495,  117  N.  W.  857,  for  discus- 
sion; text  referred  to. 
191-2  It  is  for  jury  to  say  whether 
evidence  sufficient  to  shift  burden. 
Bait.  E.  &  H.  Co.  r.  Kreiner,  109  Md. 
361,  71  A.  1066. 

191-5  Nature  of  property  a  mate- 
rial circumstance;  if  it  is  perishable 
presumption  may  not  arise.  Patterson 
V.  Co.,  53  Wash.  155,  101  P.  721. 
192-6  Hackney  v.  Perry,  152  Ala. 
626,  44  S.  1029;  Dieterle  v.  Bekin,  143 
Cal.  683,  77  P.  664;  Eockhill  v.  Co.,  237 
111.  98,  86  N.  E.  740;  Hunter  v.  Eicke, 
127  la.  108,  102  N.  W.  826;  Sherwood 
f.  Bk.,  131  la.  528,  109  N.  W.  9;  Baehr 
V.  Downey,  133  Mich.  163,  94  N.  W. 
750;  Yazoo,  etc.  R.  Co.  v.  Hughes,  94 
Miss.  242,  47  S.  662;  Collier  v.  Co.,  147 
Mo.  App.  700,  127  S.  W.  435;  Horton  v. 
Co.,  114  Mo.  App.  357,  89  S.  W.  363; 
Dixon  V.  McDonnell,  92  Mo.  App.  479; 
Shropshire  V.  Sidebottom,  30  Mont.  406, 
76  P.  941;  Manson  v.  Assn.  (N.  J.), 
60  A.  1120;  Jackson  v.  McDonald,  70 
N.  J.  L.  594,  57  A.  126;  Bryant  v. 
Auchmuty,  129  N.  Y.  S.  471;  Oj)enhvm 
V.  S.  S.  Co.,  127  N.  Y.  S.  463;  Ilas- 
brouck  V.  R.  Co.,  122  N.  Y.  S.  123; 
Plesser  v.  Appel,  113  N.  Y.  S.  1034; 
Toplitz  V.  Timmins,  88  N.  Y.  S.  946; 
Polack  V.  O'Brien,  114  App.  Div.  366, 
100  N.  Y.  S.  385;  Snell  v.  Cornwell,  93 
App.  Div.  136,  87  N.  Y.  S.  1;  Simonoff 
f.  Fox,  46  Misc.  249,  91  N.  Y.  S.  757; 
Terry  v.  R.  Co.,  81  S.  C.  279,  62  S.  E. 
249;  Watt  V.  Kilburv,  53  Wash.  446, 
102  P.  403;  Pregent  r.  Mills,  51  Wash. 
187,  98  P.  328  (though  bailment  gratui- 
tous). 

See  Wheeler  v.  Blumenthal,  107  N.  Y. 
S.  57.  Comp.  McDonald  v.  Miser,  2  O. 
C.  C.   (N.  S.)   313. 

"Where  goods  are  stored  with  a  com- 
mon, carrier  or  warehouseman,  and 
there  is  a  failure  to  deliver  upon  proper 
demand,  the  owner  need  not  show  spe- 
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cifie  acts  of  negligence  to  make  a  prima 
facie  case  entitling  him  to  recover. 
To  escape  liability,  the  burden  is  cast 
upon  the  defendant  to  show  that  the 
failure  to  deliver  did  not  result  through 
any  negligence  on  its  part.  Terry  v. 
Southern  Railway  Co.,  81  S.  C-  279, 
62  S.  E.  249,  IS  L.  E.  A.  (N.  S.)  295, 
and  note;  Van  Zile,  Bail  &  Car.  (2d 
ed.),  §204.  See,  also,  Hildebrand  v. 
Carroll,  106  Wis.  324,  82  N.  W.  145, 
80  Am.  St.  Rep.  29.  Defendant  was 
unable  to  give  any  explanation  of  how 
the  loss  occurred.  Under  such  circum- 
stances, a  presumption  of  negligence 
arises,  sufficient  to  entitle  plaintiff  to 
recover.  Browning  v.  Goodrich  Trans. 
Co.,  78  Wis.  391,  47  N.  W.  428,  10  L. 
R.  A.  415,  23  Am.  St.  Rep.  414;  Bagley 
Elevator  Co.  v.  Am.  Ex.  Co.,  63  Minn. 
142,  65  N.  W.  264."  Noetzel  v.  Co., 
148  Wis.  106,  134  N.  W.  381. 
192-7  The  Genessee,  138  Fed.  549, 
70  C.  C.  A.  673;  Swenson  v.  Snare,  145 
Fed.  727;  Powers  v.  Jughardt,  101  App. 
Div.  53,  91  N.  Y.  S.  556;  Bean  v.  Ford, 
65  Misc.  481,  119  N.  Y.  S.  1074.  See 
Selesky  v.  Vollmer,  107  App.  Div.  300, 
95  N.  Y.  S.  130. 

Loss  by   fire    raises   no   such   presump- 
tion.    Lyman  v.  R.  Co.,  132  N.  C.  721, 

44  S.  E.  550. 

192-8     Massachusetts  rule,   as   stated 

in  text,  followed.    Hunter  r.  Ricke,  127 

la.   108,    102   N.  W.   826;    McDonald  V. 

Miser,  2  O.  C.  C.  (N.  S.)  313. 

193-9     Thorn  v.  Straus,  78  Misc.  139, 

137  N.  Y.  S.  927. 

And   in   Missouri.     Berger   v.    Co.,    97 

Mo.  App.  127,  71   S.  W.  102. 

193-10     Brown    v.    Funek's    Est.,    89 

Kan.    601,    132    P.    202;     Shropshire     V. 

Sidebottom,    30    Mont.    406,    76    P.    941. 

Comp.   Dieterle  v.  Bekin,   143   Cal.  683, 

77  P.  664. 

194-11     Swenson  v.  Snare,   145   Fed. 

727;  Bait.  R.  &  H.  Co.  v.  Kreiner,  109 

Md.  361,  71  A.  1066;  Freeman  v.  Fore- 
man, 141  Mo.  App.  359,  125  S.  W.  524; 

Polack    V.  O'Brien,   114  App.   Div.  366, 

100  N.  Y.  S.  385;  Lyman  r.  R.  Co.,  132 

N.   C.   721,  44  S.   E.  550;    McDonald  f. 

Miser,   2   O.   C.    C.    (N.   S.)    313;    Light 

V.   Miller,  38   Pa.   Super.  408;   Baker-L. 

Mfg.  Co.  V.  Clayton,  46  Tex.  Civ.  384, 

103   S.  W.  197. 

194-12     Swenson    v.    Co.,    160    Fed. 

459,   87   C.   C.   A.  443;    Terrv  &  T.  Co. 

r.  Co.,  168  Fed.  533,  93   C.  C.  A.  613; 

Nutt   V.  Davison,  54  Colo.  586,   131   P. 

390;  Union  S.  Co.  v.  Transf.  Co.  (Del.), 
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90  A.  407;  Koith  Co.  r.  Co.  {IKA.),  S7  A. 
715;  Freeman  /-.  Fdreman,  141  Mo.  App. 
3o9,  12r)  S.  W.  r,'2\;  Davis  r.  Tavlor,  i)2 
Neb.  769,  139  X.  \V.  687;  Farinen  i\ 
Co.,  25  S.  D.  96.  125  N.  W.  575;  Bar- 
ley V.  Brack  (Tex.  Civ.),  154  S.  W. 
247. 

See  Phipps  I.  Hotel,  22  T.  L.  R. 
(Kng.)  49;  Hunter  r.  Ricke,  127  Ta. 
108,  102  N.  W.  S26;  Seleaky  v.  Voll- 
nier,  107  App.  Div.  300,  96*  N.  Y.  S. 
130;  Hilsop  r.  Onlner.  28  Tex.  Civ.  540, 
67  S.  W.  337;  Hildehrnnd  v.  Carroll, 
106  Wis.  324.  82  X.  \V.  145. 
195-14  Shiftinj;  biinlen.  See  Bait 
R.  &  H.  Co.  r.  Kreiner,  1,09  Md.  361, 
71  A.  1066.  See  Brvan  v.  R.  Co.,  169 
III.   Api).   181. 

19515  I'hipps  r.  Hotel.  22  Times 
L.  \i.  (Kn^.)  49;  Carll  r.  (iol.iberg,  59 
Mis.'.  172.  110  X.  y.  S.  318. 
195-16  Dieterle  r.  Bekin,  143  Cal. 
6S3,  77  P.  664;  Sherwootl  r.  Bk.,  131 
la.  528.  1(19  X.  W.  9;  Shroi)shire  v. 
Sidebottoin,  30  Mont.  406,  76  P.  941; 
Bissell  r.  Harris  (Xeb.),  95  N.  W.  779; 
Sulpho  Co.  V.  Allen,  66  Neb.  295,  92 
N.  W.  354.  See  Snell  v.  Coruwell,  93 
App.  Div.  136,  87  X.  Y.  S.  1. 
195-17  E<lgerton  r.  R.  Co.,  146  HI. 
App.  199;  Brvan  r.  R.  Co.,  169  HI.  Apj). 
181;  Miles  r.  Hotel  Co.,  167  HI.  Ai)p. 
440.  Comp.  Ford  M.  Co.  r.  Osl.iirn, 
14(1  HI.  Aj.p.  633. 

195-18  Corbin  r.  Cleaning  Co.  (Mo.), 
167  S.  \V.  1144;  Levi  r.  R.  Co.,  157  Mo. 
Apj..  536,  138  S.  W.  699. 
196-19  Moultrie  Compress  Co.  v. 
Cotton  Co.,  13  Ga.  App.  617,  79  S.  E. 
589;  Atlantic  Coast  Line  R.  Co.  r.  Runn, 
13  CJa.  Aj.p.  753,  79  .^.  K.  947;  Picker- 
ing r.  Anderson,  12  (!a.  App.  01,  76 
S.  K.  754;  Xetzow  Mfg.  Co.  r.  R.  Co., 
7  <;;i.  App.  163,  66  S.  F.  399. 
196-21  Ford  M.  Co.  r.  O.sburn,  140 
HI.  App.  633;  Hunter  r.  Ricke,  127 
la.  108,  102  N.  W.  826;  Wise.-arver  r. 
Long,  120  la.  59,  94  X.  W.  467;  Darbv 
C.  Co.  r.  Hoffberger,  111  Md.  84,  73 
A.  565;  Yazoo,  etc.  R.  Co.  r.  Hughes, 
94  Miss.  242,  47  S.  662;  Allen  J.Cai 
Co..  71  Misc.  190,  128  X.  Y.  S.  419; 
Eflhleman  r.  Co.,  222  Pa.  20,  70  A.  899; 
Stalev  r.  Cin  Co.  (Tex.  Civ.),  163 
S.  W.  ?,^];  Colburn  v.  Art  Assn. 
fW.TsIi.l.  I  11  P.  1153. 
Loss  through  inevitable  accident. — Bis- 
.sell  r.  Harris  CNeb.).  95  N.  W.  779. 
While  proof  tents  were  delivered  to 
bailee  in  gooi],  and  returned  in  dam- 
aged, condition  might  establish  a  prima 


facie  case  of  negligence,  instruction 
bailee  must  account  for  damage  need 
not  be  given.  Baker-L.  Mfg.  Co.  v. 
Clavton,  4{}  Tex.  Civ.  384,  103  S.  W. 
197. 

197-22  Suljdio  Co.  v.  Allen,  G6  Neb. 
2!t5,   92    N.    W.    354. 

198-24  Wisecarver  v.  Long,  120  To. 
59,  94  N.  W.  467;  Darbv  C.  Co.  v.  Hoff- 
berger. Ill  Md.  84,  73  *A.  565. 
198-26  Tendency  of  meat  to  deteri- 
orate, matter  of  common  knowledge. 
Patterson  V.  Co.,  53  Wash.  155,  101 
P.   7L"1. 

198-28  On  the  isstio  of  negligence  in 
storing  butter  evidence  i)laintin"8  but- 
ter in  other  storage  pla<-es  kejit  well 
and  butter  of  other  persons  stored  with 
defendant  was  damageil  is  a<linissilde. 
Rudell  r.  Co.,  136  Mich.  528,  99  N.  W. 
756.  On  the  issue  of  defendant's  neg- 
ligence, in  sujiplying  cattle  with  water, 
plaintiffs  could  .show  their  cattle  in  an- 
other pasture  and  under  care  of  another 
bailee  were  better  supplied.  Tuttle  r. 
Moo.ly  (Tex.  Civ.),  94  S.  W.  134. 
Comp.  Welch  c.  Fransioli,  46  Wash.  530, 
90  P.  644. 

199-30  General  custom  of  agistors 
mav  be  proved  on  question  of  negli- 
gence in  not  maintaining  fences.  Ar- 
rington  r.  Fleming,  117  Ga.  449,  43  S. 
K.  CIM,  97  Am.  St.  169. 
199-33  Proof  other  losses  had  re- 
cently occurred  is  proper,  in  connection 
with  other  f.-uts,  to  del  ermine  whether 
defendant's  diligence  had  been  com- 
mensurate with  circumstances.  Net- 
zow  Mfg.  Co.  y.  R.  Co.,  7  Ga.  App,  163, 
66  S.  E.  399. 
Defendant's  reputation  for  carefulness 

ni;i\'  not  bo  prnvcd.  Mcl'.ricle  r.  Wal- 
laee.  17  .N.  D.  495,  117  N.  W.  857. 
200-39  L'oss  v.  Daugherty,  127  HI. 
A]>i).  572;  Weaver  r.  Stables,  46  Wash. 
65,  89  P.  154.  See  Haralson  r.  Hahl 
(Tex.  Civ.),  85  S.  W.  1008  (ordinary 
care). 

202-51  Custom  of  warehousemen  to 
insure  property  may  be  proved,  and 
acts  and  dealings  of  defendant  may  be 
shown  to  establish  its  duty  in  that  bo- 
half.  Custom  of  other  warehousemen 
may  bo  proved  to  show  intention  of 
parties  in  connection  with  proof  of  im- 
plied duty  to  insure,  though  defend- 
ant concealed  fact  of  its  con-compli- 
ance with  custom.  Pauks/.tis  r.  Co., 
212  Pa.  403,  61  A.  901  (books  left  at 
binderv);  Broussard  V.  Co.  (Tex,  Civ.), 
120  S.*  W.  5S7. 
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203-55     Williamson   &   Co.   i:   R.   Co. 

(Tex.   Civ.),   13S   S.   W.  S07. 
Failure    to    redeliver    is     evidence     of 
negligence.    Siegel  v.  Eisner,  I3S  IST.  Y. 
S.  174. 

Where  there  is  a  conflict  in  the  evi- 
dence, quostion  of  rodolivory  is  for 
.jury.  .Sinionolf  v.  Fox,  4G  Misc.  249, 
91   X.  Y.  S    737. 

203-57  Evtinge  r.  Transport  Co.,  14-5 
N.  Y.  S.  1054. 

Contra  where  goods  removed  from 
residence  of  hushand  and  wife  at  for- 
mer's request  and  subsequently  deliv- 
ered to  him.  Oakes  v.  Sloane,  135  App. 
I)iv.  354,  120  N.  Y.  S.  626. 
Evidence  insufficient. — Banco  Minero 
V.  Ross  &  Masterson  (Tex.  Civ.),  138 
S.  W.  224. 

204-59     McCurdv    i:    Co.,     94     Minn. 
326,  102  N.  W.  873.     See  Barker  v.  Co., 
79    Conn.   342,   65    A.    143    (sentimental 
value  for  loss  of  household  goods). 
204-64     Negligent     care     of     cattle; 
damage.      Darr    r.    Donovan,     73     Neb. 
424,  102  N.  W.  1012. 
Otherwise,  where  the  obligation  was  to 
return   the   horse   in   as   good   condition 
as   received.   Langhren   r.   Barnard,  115 
Minn.  276,  "132  N.  W.  301. 
204-66     Proof    of    value    must    relate 
to    time    of   sale,    not    to     time     owner 
intended   to   sell.     Patteison   v.   Co.,  53 
Wash.  155,  101    P.  721. 
204-69     Expert    evidence    admissible 
to  prove  value  of  lost  household  goods. 
Barker 'r.  Co.,  79  Conn.  342,  65  A.  143. 


BANKRUPTCY. 

Pre/iumption  ofyainfit  jurLtdictiov,  209-3; 
Number  of  examinations,  216-28;  Vari- 
ance, 228-66;  Obtaining  property  on 
false  statement,  232-78;  Fulinrj  of  ref- 
eree on  objections  to  evidence,  232-80; 
Evidence  by  banl-rupt  in  support  of  peti- 
tion, 232-80;  Con-cealment  of  property, 
236-98. 

For  a  full  treatment  of  bankruptcy 
proceedings,  see  3  Standard  Proc.  881, 
et  seq. 

208-1  In  re  Electron  Chem.  Co.,  208 
Fed.  954;  Cummins  Grocer  Co.  r.  Tal- 
ley,  187  Fed.  507,  109  C.  C.  A.  273; 
In  re  Coddington,  118  Fed.  281;  Mc- 
Gowan  r.  Knittel,  137  Fed.  453,  69  C. 
C.  A.  595;  In  re  Am.  Pub.  Co.,  15  Okla. 
177,  79  P.  762. 

The  burden  of  proving  doniicil  of  a 
corpora'tion  rowts  upon  ]>ctit loner.  In  ro 
Tennessee  C.  Co.,  213  Fed.  33. 


Evidence  showing  insolvency. — In  re 
M.-Caitiu'v,  l^s  iVd.  815. 
Involuntary  appearance  of  debtor  at 
hearing;  effect.  See  Troy  W.  Wks.  v. 
Vastbinder,  130  Fed.  232. 
Appearance  without  bringing  books 
sliifts  burden  of  proof  to  debtor.  Bo- 
gen  V.  Protter,  129  Fed.  533,  64  C.  C.  A. 
03. 

Burden  of  proving  partnership  in  pro- 
ceedinijs  against  it.  See  .lones  V.  Burn- 
ham,  138  Fed.  9^0,  71  C.  C.  A.  210. 
After  a  finding  bankrupt  was  insane 
when  transfers  maile  creditors  must 
show  they  were  made  during  a  lucid 
interval.  In  re  Kehler,  1-59  Fed.  55, 
86  C.  C.  A.  ?.45. 

209-2  See  In  re  Crafts-Riordon 
Shoe  Co.,  185  Fed.  931. 
209-3  Burden  of  proving  that  debtor 
belongs  to  the  class  which  niay  be  de- 
clared involuntary  bankrupts,  is  upon 
claimant.  Walker  R.  &  IT.  Co.  v.  Co., 
173  Fed.  771,  97  C.  C.  A.  495;  In  re 
Hudson  River  E.  P.  Co.,  173  Fed.  934; 
In  re  Pilger,  118  Fed.  206;  Philpot  v. 
O'Brien,  126  Fed.  167,  61  C.  C.  A.  111. 
Comp.  In  re  Trust  Co.,  152  Fed.  152, 
81    C.    C.   A.   58. 

210-5  In  re  Williams,  123  Fed.  321 
(full    discussion). 

210-8  See  In  re  McGowan,  134  Fed. 
498. 

Schedule  filed  by  trustee  inadmissible 
in  action  to  recover  preferences.  Batch- 
elder  V.  Nat.  Bk.  (Mass.),  105  N.  E. 
1052. 

Evidence  aliunde  in  involuntary  pro- 
ceedings may  lie  prtxluced  to  determine 
reason  for  appointment  of  trustee.  In 
re  Muir,  212  Fed.  495. 
Great  latitude  where  issue  is  fraudulent 
transfer.  In  re  Luber,  152  Fed.  402. 
Verified  schedules  of  bankrujit  compe- 
tent. In  re  Mandel,  127  Fed.  863. 
They  are  not  self-serving  declarations. 
In  re  Strang,  166  Fed.  779. 
Books  of  bankrupt  competent,  though 
not  conclusive.  In  re  Docker-F.  Co., 
123  Fed.    190. 

Witness'  private  memorandum  book, 
containing  entries  of  money  ]>aid  bani\, 
of  which  witness  president,  competent 
in  examination  concerning  "acts,  con- 
duct or  propertv"  of  bankrupt.  In  re 
Wheeler  &  Co.,"  158  Fed.  603,  85  C.  C. 
A.    125. 

Record  of  state  court  in  proceedings 
in  which  receiver  appointed,  admissi- 
ble. Blue  Mountain  Co.  r.  Portner,  131 
Fed.   57,  65   C.  C.  A.   295. 
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Post-dated  checks  and  notes  suhso- 
quently  paid  are  evidence  of  i)refor 
tni'o.      Brown    r.    Polonsky,    210    Mass. 

r.dL',  9r,  N.  v..  ni'i!. 

Opened    judgment,    inatlmissiMo.       Mr- 

Gowan   r.   KL>ittol,   137   Fed.    t.J3,  G9   C. 

c.  A.  r.o.*;. 

English  practice. — On  hearinp  ]»etition 
Mi'titiiiniii;:  cn-ilitor  can  require  produc- 
tion of  debtor '.s  books  and  niav  call 
debtor.  In  re  X.  Y.  (1902),  1  K.  B. 
(Knj:.)  ;)«;. 

Charter  of  corporation  is  best,  tlioufjh 
not  conclusive,  evidence  of  cliaracter 
of  its  business.  Transactions  of  its 
I>redecessor  do  not  show  that  fact. 
Walker  R.  &  R.  Co.  r.  Co.,  173  Fed. 
771.  '17  C.  C.  A.  -49.^. 
211-9  Admission  in  writinfr  of  in- 
ability to  p:iy  tlebts  and  willinjiness  to 
be  a<l.iudped  bankrupt  is  act  of  bank- 
ruptcy, and  no  i)roof  of  in.solvency  is 
necessary.  In  re  Duplex  R.  Co.,  1 12 
Fed.  OOfi.  Contra  if  adnii.^sion  made  in 
violation  of  iniunction.  In  re  Hudson 
River  E.  P.  Co.,  173  Fed.  934. 
Claims  presented  .n^rainst  bankrupt,  not 
conijictciit  as  .iilniissions  of  value  of 
his  stock.  Jacobs  r.  U.  S.,  IGl  Fed 
694,  S<*  C.  C.  A.  554. 
Admission  by  corporation. — In  re 
Mo.Mirh  \-  S.  Co.,  130  Fe.l.  GS5,  66  C. 
C.   A.   37. 

Admission  of  insolvency  by  debtor  not 
nece.ssarjly  admission  of  inability  to 
pay  debts  and  willingness  to  be  ad- 
iudped  bankrupt.  In  re  Wilmington 
il.  Co.,  120  Fed.  179.  Comp.  Brinkly 
r.  Smith  wick.  126  Fed.  6,S6. 
As  to  competency  and  weight  of  dec- 
larations of  bnnkrujit,  see  In  re  Foster, 
12(1   Fed.   1014. 

211-11  Adjudication  of  bankruptcy 
admissible  as  evidence  of  insolvency. 
Calkins  r.  Bk.,  99  Mo.  App.  509,  73 
S.  W.  1098.  Comp.  Swartz  v.  Frank, 
1<<3  Mo.  438,  82  .'<.  W.  60. 
212-12  Edelstein  r.  U.  S.,  149  Fed. 
636,  79  C.  C.  A.  328;  In  re  Billing, 
14.T  Fed.  395;  DeCraff  r.  Lang.  92  App. 
Div.  564,  87  X.  Y.  R.  78;  Whitwell  v. 
Wright,  115  N.  Y.  S.  4<5;  Kruegel  r. 
Murphy  (Tex.  Civ.),  126  S.  W.  6S0. 
Parol  evidence  is  admissible  to  show 
tliat  firojicrty  of  a  bankrujit  was  held 
by  him  in  trust,  in  an  action  to  set 
aside  a  convevance  as  fraudulent. 
Bailey  r.  Wood,  211  Mas.s.  37.  97  \.  E. 

Adjudication  is  res  judicata  of  bank- 
rupt's   residence    as    against    creditor 


who  ;i((|uicsced.  In   re   llintzo,  131    Fed. 

in. 

213-13      in     re    Fellerman,    149    Fod. 

•_'l  1. 

Alleged  bankrupt  for  whose  j^roperty 
receiver  appointed  must  submit  to  ex- 
amination even  ]>en(ling  hearing  on 
|u'tition.  In  re  Fleischer,  151  Fetl.  81. 
Right  to  examine  extends  to  every 
creditor  designated  in  schedule  whether 
ho  has  filed  claim  or  not.  In  re  Rose, 
163  Fed.  C36;  In  ro  Samuelson,  174 
Fed.  911. 

Writ  of  habeas  corpus  ad  testificandum 
will  not  be  issui^i  to  bring  a  luinl^rupt 
prisoner,  confineil  under  state  process, 
before  commissioner  for  examination 
cxce|)t  in  case  of  necessity;  his  deposi- 
tion may  be  taken.  In  re  Thaw,  172 
Fed.  288.  Matter  is  for  discretion  of 
court,  8.  c.  166  Fed.  71,  91  C.  C.  A. 
657. 

213-18     In  re  Bryant,  188  Fed.  530. 
Examination  cannot  be  required  beforo 
time    bankrupt    must    answer.      .'^kubin- 
skv  1-.  Bodek,  172  Fed.  332,  97  C.  C.  A. 
116. 

214-19  Testimony  of  bankrupt  and 
others  not  mlmissible  against  claimant 
not  notified  it  was  to  bo  taken.  In  re 
Hersey,  171  Fed.  1004. 
214-21  Right  of  creditor  to  have  ex- 
amination of  third  per.son  is  not  abso- 
lute. In  re  An.Irews.  130  Fed.  3S3. 
Refusal  of  referee  to  subpoena  bank- 
rujifs  wife  ]iroper.  In  re  Dohertv, 
13.-.   Fed.   -132. 

Order  for  examination  of  witness  may, 
in  discretion  of  court,  be  made  upon 
oral  application.  In  re  Abbey  Press, 
131    Fed.   51. 

215-26  Certain  latitude  allowed  in 
order  to  determine  whether  business  is 
wife's  or  lier  husband's.  In  re  Wor- 
rell.  125  Fed.   159. 

21G-28  Witness  may  bo  required  to 
attend  before  referee  for  further  ex- 
amination. In  re  Hooks  S.  Co.,  138 
F.-d.    '.154. 

217-32  Listed  creditor  may  obtain 
examination  before  he  has  proved 
claim.  In  re  KufTlcr,  153  Fed.  067. 
See   213  15. 

217-33  Personal  hearing  by  referee 
necessary.  In  re  Wilde's  Sons,  131  Foil. 
142. 

217-34  See  U.  S.  r.  Simon,  146  Fed. 
S9. 

218-38  Bankrupt  cannot  b^  ques- 
tioned   concerning   examination   before 
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referee.  Jacobs  v.  U.  S.,  161  Fed.  694, 
S8  C.  C.  A.  554. 

219-43  In  re  Romine,  138  Fed.  837; 
In  re  Lipset,  119  Fed.  379;  In  re  Stur- 
geon, 139  Fed.  608,  71  C.  C.  A.  592; 
Bk.  r.  Johnson,  143  Fed.  463,  74  C.  C. 
A.    507. 

Referee  may  exclude  inadmissible  evi- 
dence. In  re  Wilde's  Sons,  131  Fed. 
142. 

Referee  must  certify  objections  to  rul- 
ings for  revision  only  in  such  matters 
as  he  is  by  law  enii)o\vered  to  enter 
orders  that  may  then  })econie  final.    In 

f         re   Romine,    138   Fed.    837. 

Referee    on    objection    should    not    ex- 

*         cuse  witness  from  answering  questions. 
Drossol  V.  Co.,  119  Fed.  531. 
Objections  must  be   taken   before   ref- 
eree to  obtain  consideration  on  review. 
In   re  McCann  I.  Co.,   171   Fed.   265. 
219-44     In  re  Ka]>lan  Bros.,  213  Fed. 
753.     See  In  re  Romine,  138  Fed.  837; 
In   re   Davidson,   143   Fed.   673. 
Referee    cannot   punish    for    contempt. 
Bank    v.   Johnson,   143   Fed.   463,   74   C. 
€.  A.  597. 

220-46  Cross-examination  of  wit- 
nesses in  proceedings  in  which  per- 
sons summarily  ordered  to  turn  bank- 
rupt's money  over  to  temporary  re- 
ceiver. See  In  re  Friedman,  161  Fed. 
260,  88  C.  C.  A.  306. 
222-49  President  of  bankrupt  cor- 
poration may  be  required  to  disclose 
combination  of  safe  alleged  to  contain 
assets.  In  re  Hooks  S.  Co.,  138  Fed. 
954. 

223-50  Jacobs  v.  V.  S.,  161  Fed. 
694,  88  C.  C.  A.  554  (prior  and  subse- 
quent). 

Money  acquired  previous  to  filing  peti- 
tion.— Burden  on  bankrupt  to  account 
for  same.  Denial  of  possession  insulli- 
cient.  Good  r.  Kane,  211  Fed.  956  (C. 
C.  A.) 

224-56     U.  S.   V.   Goldstein,  132   Fed. 
789;    In  re  Hooks  S.  Co.,  138  Fed.  954. 
See  U.  S.  r.  Simon,  146  Fed.  89. 
On    general    principle,    see    Burrel    r. 
Montana,  194  V.  S.  572. 
If   court   convinced   answer   cannot   in- 
criminate   bankrupt    must    answer.      In 
re  Levin,  131   Fed.  388. 
Books  of  account  must  be  turned  over; 
tlu'ir     in<Tiniiii;itiiig     character     is     for 
court.      In    re   Rosenblatt.   113    Fed.   6(i3. 
Immunity  limited  to  such  criminal  pro- 
ceedings as  may  juise  out  of  conduct  of 
business.     Edeistein   /•.  U.  S.,  149  Fed. 
636,  79  C.  C.  A.  328. 


225-57     In   re  Ilai 


n   U.  S.  274. 


Preference  presumed  intentional  where 
a  transaction  results  in  jireference  to 
creditor.  Lazarus  r.  Kagen,  2U6  Fed. 
518;  Utah  Assn.  v.  Furn.  Co.  (Utah), 
136  P.  572.  Bankrupt  and  transferee 
are  presumed  to  know  a  preference 
would  result.  Hewitt  r.  Board  Co.,  214 
Mass.  260,  101  X.  E.  424. 
226-58  Private  papers  need  not  be 
produced.  In  re  Wheeler  &  Co.,  151 
Fed.   542. 

226-59  Bankrupt's  books  of  ac- 
count, in  possession  of  receiver,  admis- 
sible against  him  on  trial  for  conspir- 
acy for  concealing  projierty.  Kerrch 
r.  United  States,  171  Fed.  "^366,  96  C. 
C.  A.  258. 

227-60  Whitney  v.  Dresser,  200  U. 
S.  532;  In  re  Crumling,  214  Fed.  503; 
I^Ioore  V.  Crandall,  205  Fed.  689  (C.  C. 
A);  In  re  Schwarz,  200  Fed.  309;  In  re 
Dunlap  C.  Co.,  171  Fed.  532  (a  posi- 
tive statement  in  affidavit  not  neutral- 
ized b,y  ambiguous  one  in  accompany- 
ing account);  Baumhauer  r.  Austin, 
186  Fed.  260,  108  C.  C.  A.  306;  In  re 
Furniture  Co.,  166  Fed.  516;  In  re 
Dresser,  135  Fed.  495,  68  C.  C.  A.  207; 
In  re  Carter,  138  Fed.  846.  See  Mason 
V.  Co.,  149  Fed.  898. 
The  burden  is  on  the  wife  to  establish 
the  validity  of  a  note  to  her  from  her 
bankrupt  husband  (In  re  Crumling,  214 
Fed.  503),  or  to  show  that  proj^erty 
was  purchased  with  her  separate  es- 
tate (Woodford  r.  Rice,  207  Fed.  473) 
or  to  show  the  extent  of  her  interest. 
Pope  r.  Cantwell,  206  Fed.  90S. 
Purchaser  has  burden  of  showing  bona 
fides  of  sale.  Bentley  v.  Young,  210 
Fed.  202. 

Insolvency  of  bankrupt  at  time  of 
transfer — burden  on  trustee.  Ogden  t*. 
Reddish,  200  Fed.  977;  In  re  Carlile, 
199   Fed.   612. 

A  petitioner  seeking  to  establish  a  pre- 
ferential payment  has  tiie  burden  of 
showing  that  the  note  was  certified 
after  notice  of  insolvencv.  In  re  Frazin, 
201  Fed.  ^6  (C.  C.  A.). 
Filing  objections  does  not  meet  prima 
facie  case  made  by  verified  statement 
of  claim.  In  re  Castle  Braid  Co.,  145 
Fed.   224. 

Statutory  form  of  proof  must  be  strict- 
Iv  followed.  In  re  Dunn,  etc.  Co.,  132 
Fed.   719. 

Proof  of  judgments  must  be  made,  ref- 
eree not  being  bound  to  search  rec- 
ords.    In  re  Rosenberg,  144  Fed.  442. 
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Taxes  need  not  be  proved  as  a  claim. 
J 11  11"  I'riiuo,  131  Fed.  546. 
Petitioning  creditor  whose  claim  al- 
lowed by  court  at  time  of  adjudication 
of  bankru]itcy  need  not  present  it  for 
allowance  by  referee;  it  is  res  judicata. 
Avres  V.  Cone,  138  Fed.  778,  71  C.  C.  A. 
144. 

Proof  of  claim  must  be  relied  on  or  its 
ellicacv  as  evidence  on  appeal  is  lost. 
In  re  Alclntyre,  174  Fed.  627,  98  C.  C. 
A.  3S1. 

Allowed  claim,  inadmissible  to  support 
objections  to  clMim  of  Miiotlier  party  on 
account  of  same  debt.  In  re  Duiihip  I'. 
Co.,    171   Fed.  532. 

Consideration  on  which  claim  based 
must  Ik'  sliown  whether  indebtedness 
be  on  note  or  other  writing.  It  can- 
not be  shown  by  hearsay.  In  re  Fur- 
niture Co.,  166  Fed.  516. 
'2'27-iil  Referee  must  consider  cred- 
ibility of  witnesses,  and  is  not  required 
to  allow  a  claim  merely  because  tes- 
timonv  in  favor  of  it  is  uncontradicted. 
In  re  "Cannon,  133  Fed.  837. 
::2.S-<;4  in  re  Domenig,  128  Fed.  146, 
ai(plyin>;  Pennsylvania  statute. 
:i2.S-(>(;  General  rules  of  variance 
a[iply,  and  claimant  who  has  filed  veri- 
fied statement  of  claim  cannot  sustain 
it  by  evidence  of  indebtedness  arising 
in  a  different  manner.  In  re  Lansaw, 
118  Fed.  365. 

:ili.S-l»,S  Burden  on  trustee  to  estab- 
lish set-off  against  established  claim. 
In  re  Harper,  175  Fed.  412. 
Pleadings  as  admissions. — See  In  re 
Carter,  138  Fed.  S46.  Failure  to  deny 
allegation  of  involuntary  petition  not 
res  judicata  as  to  claim  of  creditor 
against  trustee  or  any  creditor.  In 
re  Ilarj.er,  175  Fed.  412. 
ii:JJ>-(»J)  Composition  approved  by 
majority  creditors  is  prima  facie  for 
best  interests  of  all.  In  re  Bardc,  207 
F.mI.  6.-.4. 

iJ2!)-70     Self-serving    declarations    in 
jietition    to    vacate    order    confirming    a 
composition,  disregarded.  Troy  v.  Rud- 
nick.   llts   Mass.   563,   85   N.   E.   177. 
Practice  of  carriers  in  delivering  mail 
wrongly    addressed    may    be    shown    to 
prove    creditors    had    notice    of    credi- 
tors'   meeting    notwithstanding    notice 
wronglv   addressed.      Troy    v.    Rudnick, 
lOS   M.-iss.  563,  85  N.  E.  177. 
:»:*1>-T1      In  re  Barde,  207  Fed.  654. 
'2-2U-7-2      In    re    Miller,    212    Fed.    920; 
In  re  Cohen,  206  Fed.  457;  In  re  Main, 
205   Fed.   421;    Garry  V.  Bk.,   186   Fed. 


461,  108  C.  C.  A.  439;  In  re  Kolster. 
146  Fed.  138;  In  re  Jacobs,  144  Fed. 
868;  In  re  Fades,  143  Fed.  293,  74  C. 
C.  A.  431;  In  re  Hendrick,  138  Fed. 
473;  In  re  Keefer,  135  Fed.  885;  In  re 
Hamilton,  133  Fed.  823;  In  re  Cham- 
biTlain,  125  Fed.  629;  In  re  Baerucopf, 
1  17    Fed.  975. 

Evidence    held    insufficient    to    sustain 
l)ur(len.     In   re  Taylor,  188  Fed.  479. 
Burden    of    proof    never   shifts.      In    re 
Walder,    152    Fed.   489. 
Preference. — In  re  Pangborn,  185  Fed. 
673. 

Exemptions. — In  re  Leland,  185  Fed. 
,s;u). 

Failure  to  keep  proper  books  of  ac- 
count raises  a  presumption  tliat  bank 
rupt  intended  to  conceal  his  true  finan 
rial  condition.  In  re  Barde,  207  Fed 
654. 

'2'AO-7:i     In    re    Shear,    201    Fed.    460 
Remmers  v.  Bk.,  173  Fed.  484,  97  C.  C 
A.    490;    In    re    Leslie,    119    Fed.    406 
See  In  re  Lewin,  155  Fed.  501. 
Discharge  denied. — In  re   Arenson,  195 
Fed.  609. 

Clearest  proof  of  bankrupt's  ability 
to  turn  over  property  should  precede 
making  of  order  requiring  him  so  to 
do.  Samel  v.  Uodd,  142  Fed.  68,  73 
C.  C.  A.  2,54;  In  re  Dickens,  175  Fed. 
808.  In  other  cases  a  fair  prepon- 
derance has  been  sudicient.  In  re  Cra- 
mer, 175  Fed.  879,  cit.  In  re  Cole,  144 
Fed.  392,  75  C.  C.  A.  330. 
Presumed  judgment  provable  under 
statute  was  regularly  scheduled,  and 
burden  is  on  i)arty  alleging  fact  to 
show  it  was  not  discharged.  In  re  Pe- 
terson, 137  App.  Div.  435,  121  N.  Y.  S. 
738. 

a31-75  In  re  Goodhile,  130  Fed.  782. 
Comp.  In  re  Alphin  &  L.  C.  Co.,  131 
Fed.  824;  In  re  Wiesen,  135  Fed.  442. 
In  proceedings  before  referee  to  re- 
quire l)ankriipt  to  turn  over  money 
same  rule  applies.  In  re  Alpbin  &  C. 
Co.,  131  Fed.  824;  In  re  Wiesen,  135 
Fed.  442. 

•2:i1i-7(i  In  re  Goodliile,  130  Fed.  782. 
See  In  re  Alphin  &  C.  Co.,  131  Fed.  824. 
Testimony  of  bankrupt  given  at  cred- 
itors' meeting  admissible  against  him, 
though  it  proves  a  fraudulent  conceal- 
ment by  him.  In  re  Leslie,  119  Fed. 
406. 

15.31 -77  Unexpected  surplus  from  un- 
listed property.  In  re  Hamilton,  133 
Fed.  823. 
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Failure  to  list  salary  of  public  officer. 
In  re  Doherty,  135  Fed.  432. 
232-78  Date  of  statement  on  which 
credit  obtained  immaterial,  as  is  in- 
tention with  which  it  was  made;  also 
immaterial  credit  given  firm  of  which 
maker  of  statement  a  member.  In  re 
Terens,  172  Fed.  938. 
232-80  See  In  re  Halsell,  132  Fed. 
562;  In  re  Taplin,  135  Fed.  861;  In  re 
Walder,  152  Fed.  489. 
Evidence  need  not  be  restricted  to  such 
as  is  competent  to  sustain  specifica- 
tions if  it  tends  to  show  knowledge 
and  intent.  In  re  Isaacson,  175  Fed 
292. 

Euling  of  referee  on  objections  to  evi- 
dence. See  In  re  Knaszak,  151  Fed. 
503  (same  rule  applies  as  upon  exam- 
ination before  referee;  all  testimony 
excluded  must  be  taken  down  and 
made  part  of  record). 
Bankrupt  may  file  papers  in  opposition 
to  objections  to  his  discharge;  is  not 
bound  to  do  so.  In  re  Hendrick,  138 
Fed.   473. 

232-81  Eemmers  v.  Bk.,  173  Fed. 
484,  97  C.  C.  A.  490  (if  objection  is  to 
falsity  of  his  oath  to  schedules,  proof 
need  not  be  such  as  required  to  con- 
vict of  perjury);  Klein  v.  Powell,  17'4 
Fed.  640,  98  C.  C.  A.  394;  In  re  Hed- 
ley,  156  Fed.  314;  Troeder  v.  Lorsch, 
150  Fed.  710,  80  C.  C.  A.  376;  In  re 
Garrison,  149  Fed.  178,  79  C.  C.  A.  126; 
In  re  Cohen,  149  Fed.  908;  In  re  Roi- 
ster, 146  Fed.  138;  In  re  .lacobs,  144 
Fed.  868;  In  re  Hamilton,  133  Fed.  823; 
In  re  Chamberlain,  125  Fed.  629;  In  re 
Dauchy,  122  Fed.  688;  In  re  Leslie,  119 
Fed.  406. 

A  fair  preponderance. — In  re  Doyle, 
199  Fed.  247. 

In  rebuttal  of  objections  on  ground 
bankrupt  knowingly  and  fraudulently 
concealed  property  he  may  show  he 
9.eted  on  advice  of  counsel.  Klein  v. 
Powell,  174  Fed.  640,  98  C.  C.  A.  394. 
232-82  See  Tfand  v.  Sage,  94  Minn. 
344,  102  N.  W.  864;  Broadway  T.  Co. 
V.  Manheim,  47  Misc.  415,  95  N.  Y.  S. 
93;  Bailey  v.  Gleason,  76  Vt.  115,  56 
A.  537. 

Burden  on  bankrupt  to  show  either 
that  debt  duly  scheduled  or  creditor 
had  notice  of  proceedings.  Wineman  r. 
Fisher,  135  Mich.  604,  98  N.  W.  404; 
Armstrong  v  Swoenov,  73  Neb.  775, 
103  N.  W.  436;  Weidonfeld  r.  Tilling- 
hast,   54  Misc.  90,   104   N.  Y.   S.   712; 


Graber  v.  Gault,  103  App.  Div.  511,  93 
N.  Y.  S.  76;  Fields  v.  Eust,  36  Tex. 
Civ.  350,  82  S.  W.  331.  Contra,  Laffoon 
r.  Kerner,  138  N.  C.  281,  50  S.  E.  654. 
Defendant  must  show  demand  in  suit 
provable  at  time  of  discharge.  Baker 
r.  Hughes,  5  Ga.  App.  586,  63  S.  E. 
587. 

233-85  Eosenfeld  v.  Siegfried,  91 
Mo.  App.  169;  Whitson  V.  Bk.,  105  Mo. 
App.  605,  80  S.  W.  327;  New  York 
Inst.  V.  Crockett,  117  App.  Div.  269, 
102  N.  Y.  S.  412;  Custard  v.  Wigder- 
son,  130  Wis.  412,  110  N.  W.  263. 
Certificate  of  discharge  admissible  as 
basis  of  proof  debt  was  released  by 
discharge.  Nation  c.  Jones,  3  Ga.  App. 
83,  59  S.  E.  330. 

233-86  See  In  re  Griffin,  154  Fed. 
537. 

236-95  Young  v.  Stevenson,  73  Ark. 
480,  84  S.  W.  623;  First  Nat.  Bk.  r. 
Masterson,  29  Okla.  76,  116  P.  162; 
Custard  r.  Wigderson,  130  Wis.  412,  110 
N.  W.  263. 

236-96  Jensen  v.  Dorr,  1.59  Cal.  742, 
116  P.  553;  Santa  Eosa  Bk.  v.  White, 
139  Cal.  703,  73  P.  577;  Blumenthal 
V.  Jones,  51  Fla.  396,  41  S.  533;  Taylor 
V.  Marshall,  153  111.  App.  409;  Adam 
V.  McClintock,  21  N.  D.  483,  131  N.  W. 
394.  See  Bailey  v.  Gleason,  76  Vt.  115, 
56  A.  537. 

236-97  Ailing  r.  Straka,  118  111. 
App.  184;  Van  Norman  v.  Young,  228 
111.  425,  81  N.  E.  1060;  Gatliff  v. 
Mackev,  31  Ky.  L.  E.  947,  104  S.  W. 
379;  Laffoon  v.  Kerner,  138  N.  C.  281, 
50  S.  E.  654. 

236-98  It  is  presumed,  as  against 
bankrupt,  chose  in  action  was  sched- 
uled among  assets  and  discharge  di- 
vested title.  Zachmann  v.  Zachmann, 
201  111.  380,  66  N.  E.  256,  94  Am,  St. 
180;  Bowman  r.  Little,  101  Md.  273, 
61  A.  10S4;  Kruegel  r.  Murphy  (Tex. 
Civ.),  126  S.  W.  680,  See  Mc Allen  v. 
Alonzo,  46  Tex.  Civ.  449.  102  S.  W. 
475. 

On  the  trial  of  bankrupt  for  conceal- 
ing goods  in  fraud  of  his  bankruptcy 
neither  his  schedules  nor  his  testimony 
given  before  referee  are  admissible. 
Jacobs  V.  U,  S.,  161  Fed.  694,  88  C.  C. 
A.  554:  Johnson  v.  U.  S.,  163  Fed.  30, 
89  C.  C.  A.  508.  Trustee  may  testify 
property  was  found  in  places  not  dis- 
closed to  him  bv  defendant.  Johnson 
r.  U.  S.,  170  Fed.  581,  95  C.  C.  A,  661. 
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237-1  Blind  r.  O  "Day.  12.1  Fed.  303; 
Grant  /•.  8tini[)son,  Ti)  Conn.  (il7,  G6  A. 
16(j;  Robinson  r.  Ruprpoht,  191  111.  424, 
61  N.  E.  (i31;  McRae  r.  S.  (Miss.),  fil 
S.  977;  Nelson  r.  Jones,  245  ^lo.  579, 
151  S.  W.  SO;  In  re  Kennedy,  82  Misc. 
214,  143  X.  Y.  S.  404;  Powell  v.  S.,  84 
O.  165,  95  N.  E.  660. 
239-2  Chatham  r.  Mills,  137  Cal. 
298,  70  P.  91,  92  Am.  St.  175;  Jones 
f.  S.,  11  Ga.  App.  760,  76  S.  E.  72; 
Robinson  r.  Euprecht,  191  III.  424,  61 
N.  E.  631 ;  Lewis  r.  Siz.eniore,  25  Kv. 
L.  R.  1354,  78  S.  W.  122;  Serpent  V. 
Co.,  112  Ky.  888,  66  S.  W.  1036;  Wal- 
lace V.  Wallace,  73  N.  J.  Eq.  403,  67 
A.  612;  Timinann  v.  Tininiann,  142  X. 
Y.  S.  298;  Mayer  v.  Davis,  119  App. 
IMv.  96,  103  N.  Y.  S.  943;  Tracy  r. 
Frey,  95  App.  Div.  579,  88  N.  Y.  S. 
874;  In  re  Grande's  Est.,  80  Misc. 
450,  141  N.  Y.  S.  535;  In  re  Kellv,  46 
Misc.  541,  95  N.  Y.  S.  57;  Ewell  v. 
Ewell,  163  N.  C.  233,  79  S.  E.  509; 
In  re  Learning,  25  Pa.  C.  C.  438.  Sec 
Kennin<,'ton  v.  Catoe,  68  S.  C.  470,  47 
S.  E.  719. 

Where  man  and  woman  live  as  hus- 
band and  wife.  Skidmore  v.  Harris, 
157  Ky.  756.  164  S.  W.  98. 
One  of  strongest  presumptions  of  law. 
Adorer  v.  Acdcermau,  115  Fed.  124,  52 
C.   ('.   A.   56S. 

Proof  to  overcome  need  not  remove 
every  rcasonal)lo  doubt.  Godfrey  f. 
Rowland,  IG  Haw.  377. 
Recognition  by  putative  father  not 
enough  to  overcome  presumption  of 
legitimacy.  Bethanv  H.  Co.  V.  Hale, 
64  Kan.  367,  67  1'.  "^4S. 
Proof  of  antenuptial  conception  does 
not  overcome  presumption.  Zachmann 
c.  Zachmann,  201  111.  380,  66  N.  E. 
25fi.  94  Am.  St.  180. 
Proof  wife  guilty  of  adultery  during 
period  of  gestation  does  not  rebut  pre- 
sumption. Godfrey  v.  Rowland,  16 
Haw.  377;  Canaan' i;.  Avery,  72  N.  II. 
591,   58   A.   509. 

Legitimacy  or  illegitimacy  issue  of 
faot,  resting  upon  j>roof  of  im[>otency 
or  non-access  of  husband.  S.  V.  Liles, 
134  X.  C.  735,  47  S.  E.  750. 
In  Kentucky  presumption  is  conclu- 
sive. Buckner  v.  Buckner,  120  Ky. 
596.  87  S.  W.  776. 


2-il-3  Chatham  r.  Mills,  137  Cal. 
29S,  70  P.  91,  92  Am.  St.  175;  P.  v. 
Case,  171  Mi.-h.  282,  137  N.  W.  55; 
Flint  /•.  Pierce,  136  X.  Y.  S.  1056.  See 
Wallace  r.  Wallace,  73  N.  J.  Eq.  403, 
67  A.  612.  Contra.  Evans  v.  S.,  165 
Iiid.  369.  74  X.  E.  244,  75  N.  E.  651. 
242-4  Quails  r.  S.,  92  Ark.  200,  122 
S.  W.  498;  Land  V.  S.,  84  Ark.  199, 
105  S.  W.  90;  P.  r.  Whittington,  143 
111.  App.  445;  Gooding  r.  S.,  39  Ind. 
App.  42,  78  N.  E.  257;  S.  v.  Wangler, 
l.'i  Ta.  555,  132  N.  W.  22;  Corcoran  v. 
Higgins,  194  Mass.  291,  80  X.  E.  231; 
S.  r.  McDonabl,  152  N.  C.  802,  67  S.  E. 
762;  S.  V.  Liles,  134  N.  C.  735,  47  S. 
E.  750;  S.  V.  Addington,  143  N.  C.  683, 
b'7  S.  E.  398;  Anderson  v.  S.  (Okla.), 
140  P.  1142. 

WeaHh  of  defendant's  father  cannot 
be  i)roved.  S.  v.  Meier,  140  la.  540, 
118  N.  W.  792. 

242-5  S.  V.  Goetz,  21  N.  D.  569,  131 
N.  W.  514.  See  Shailer  v.  Bullock,  78 
Conn.  65,  61  A.  65;  Camp.  Suckow  v. 
S.,  122  Wis.  156,  99  N.  W.  440. 
Evidence  held  sufficient. — S.  v.  Banik, 
21  X.  D.  417,  131  X.  W.  262. 
OpportuEity,  not  presumptive  of  inter- 
course.— Walker  V.  S.,  43  Ind.  App.  605, 
80  N.  E.  502. 

Statute  imposing  burden  on  defend- 
ant if  mother  files  allidavit,  valid.  S. 
V.  McDonald,  152  N.  C.  802,  67  S.  E. 
762. 

242-6  Alminowicz  r.  P.,  117  111.  App. 
415;  Priel  V.  Adams,  3  Xeb.  (Unof.) 
305,  91  N.  W.  536;  Webb  v.  Hill,  115 
N.  Y.  S.  267;  S.  v.  Knutson,  18  S.  D. 
444,  101  N.  W.  33;  S.  v.  Reese  (Utah), 
135  P.  270. 

Proof  beyond  reasonable  doubt  neces- 
sary. Monn  r.  S.,  132  Wis.  61,  112 
N.  W.  38.  See  Busse  r.  S.,  129  Wis. 
171,  108  N.  W.  64.  Comp.  Sonnenberg 
V.  S.,  124  Wis.  124,  102  X.  W.  233. 
Presumption  is  woman  is  single. — See 
S.  I.  Liles,  134  N.  C.  735,  47  S.  E.  750. 
243-7  Brantlev  v.  S.  (Ala.),  65  S. 
678;  Evans  r.  S.,  165  Ind.  369,  74  X.  E. 
244,  75  N.  E.  651;  Tout  v.  W'oodin  (la.), 
137   N.   W.   1001. 

Evidence  of  previous  intercourse  with 
defendant  not  limited  in  time.  Brant- 
ley r.  S.  (Ala.),  6."  S.  078. 
Accusation  of  paternity,  made  at  trial, 
admisfuble  as  evidence  of  constancy 
of  accusation.  Baxter  r.  Gormley,  186 
Mass.  168,  71  N.  E.  575. 
244-9    P.    V.    Whittington,    143    HI. 
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App.  445;  Alminowicz  v.  P.,  117  111. 
App.  415. 

Offer  of  defendant  to  take  complain- 
ant to  a  doctor,  admission  and  not 
offer  of  compromise.  Gatzemeyer  v. 
Peterson,  68  Neb.  832,  94  N.  W.  974. 
244-10  Brantley  r.  S.  (Ala.),  6.5  S. 
678;  S.  V.  Meier,  140  la.  540,  118  N. 
W.  792. 

244-13  P.  V.  Welch,  143  111.  App. 
191,  disap.  Bobbins  v.  Smith,  47  Conn. 
182;  S.  1-.  Lowell,  123  la.  427,  99  N.  W. 
125;  Welch  v.  Clark,  50  Vt.  3S6. 
Accusation  made  in  travail,  admissible. 
Johnson  v.  Walker,  86  Miss.  757,  39 
S.  49,  109  Am.  St.  733,  1  L.  R.  A.  (N. 
S.)  470.  Comp.  Burns  v.  Donoghue, 
185  Mass.  71,  69  N.  E.  1060  (accusa- 
tion in  time  of  travail  admissible, 
when  constancy  of  accusation  estab- 
lished). Constancy  of  accusation  after 
sworn  declaration  made  is  essential. 
Drew  V.  Shannon,  105  Me.  562,  75  A. 
122. 

Previous  declarations  another  was  fa- 
ther,   admissible    to    impeach.    Zimmer- 
man V.  P.,  117  111.  App.  54. 
246-13     S.  V.  Meier,  140  la.  540,  118 
N.   W.    792. 

246-15  Impeachment  by  testimony 
given  seduction  trial.  McCalman  r.  S., 
121  Ga.  491,  49  S.  E.  609. 
247-16  Declaration  of  third  person 
admissible  to  contradict  him  as  wit- 
ness. Walker  v.  S.,  165  Ind.  94,  74 
N.  E.  614. 

Declarations  of  complainant's  attor- 
ney in  defendant's  absence,  not  com- 
petent if  unauthorized.  S.  V.  Meier, 
140  la.  540,  118  N.  W.  792. 
247-17  P.  V.  Wilson,  136  Mich.  298, 
99  N.  W.  6;  Koepke  v.  Delfs  (Neb.), 
146  N.  W.  962;  Clow  v.  Smith,  85  Neb. 
668,  124  N.  W.  140  (not  necessarily 
prejudicial). 

248-19  Comp.  P.  v.  Wilson,  136  Mich. 
29S,  99  N.  W.   6. 

248-20  Brantley  f.  S.  (Ala.),  65  S. 
678;  Allred  f.  S.,  151  Ala.  125,  44  S. 
60;  Zimmerman  v.  P.,  117  111.  App.  54; 
S.  V.  Meier,  140  la.  540,  118  N.  W. 
792  (affidavits  admitted  by  prosecutrix 
to  be  true,  competent;  Stahl  r.  S.,  67 
Kan.  864,  74  P.  238;  Koepke  f. 
Delfs  (Neb.),  146  N.  W.  962;  S.  v. 
O'Rourke,  85  Neb.  639,  124  N.  W.  138; 
Clow  V.  Smith,  85  Neb.  668,  124  N.  W. 
140;  Erickson  v.  Schmill,  62  Neb.  368, 
87  N.  W.  166;  S.  v.  Reese  (Utah),  135 
P.  270. 


Question  of  paternity  for  jury.  Guth- 
rie i-.  S.,  2  Neb.  (Lnof.)  28,  96  N.  W. 
243. 

Prostitute. — See  Rinehart  v.  S.,  23  Ind- 
App.  419,  55  N.  E.  504. 
Letter  containing  admission  of  inter- 
course, competent  as  contradicting  com- 
plainant's denial  of  intercourse  with 
otbeis.  Walker  v.  S.,  165  Ind.  94,  74 
N.  E.  614. 

Married  women. — "Acta  of  intercourse 
between  the  mother  and  another  than 
her  husband  are  not  admissible  on  the 
question  of  legitimacy  of  children  born 
during  the  existence  of  the  marriage 
relation,  but  the  only  testimony  ad- 
missible to  prove  this  fact  is  that  the 
husband  is  impotent,  or  is  absent  from 
home  for  such  length  and  at  such 
time  as  would  render  it  impossible  that 
he  IS  the  father  of  the  child,  and  the 
testimony  of  the  mother  and  father  is 
not  adinissible  to  prove  that  fact,  but 
it  must  be  proved  by  disinterested  wit- 
nc&ses. "  Foote  f.  S.  (Tex.  Cr.),  144 
S.  W.  275. 

251-23  Or  that  complainant  herself 
had  previously  given  birth  to  bastard. 
Tolbert  v.  S.,  12  Ga.  App.  685,  78  S.  E. 
131. 

251-26  Kellv  v.  S.,  133  Ala.  195,  32 
S.  56,  91  Am.  St.  25. 
Belief  of  witness  as  to  whether  man 
whom  he  testified  prosecutrix  associ- 
ated with  was  father  of  child  may  be 
inquired  into  on  cross-examination  in 
discretion  of  court.  Clow  v.  Smith,  So 
Neb.  668,  124  N.  W.  140. 
251-27  Clow  V.  Smith,  85  Neb.  668, 
124  N.  W.  140. 

252-28  Cross-examination  of  defend- 
ant as  to  particular  acts  of  misconduct 
should  be  limited  to  attack  upon  his 
veracity.  Shailer  v.  Bullock,  78  Conn. 
65,  61   A.  65. 

252-29  Contra.  Johnson  v.  Dahle,  85 
Neb.  450,  123  N.  W.  437,  if  not  made 
as  offer  of  compromise,  competent  to 
corroborate  complainant. 
Promise  to  marry  held  admissible. 
Brantlev  v.  S.  (Ala.),  65  S.  678. 
252-30  See  S.  r.  Lowell,  123  la. 
427,  99  N.  W.  125;  Menu  v.  S.,  132  Wis. 
61,  112  N.  W.  38. 

Date  of  conception  must  be  fixed  defi- 
nitely enough  to  permit  defendant  to 
prepare  to  meet  charge.  P.  v.  Wilson, 
136  Mich.  29S,  99  N.  W.  6. 
Where  intercourse  alleged  was  said  to 
have  occurred  more  recently  than  nat- 
ural  period   of   gestation   would   allow, 
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complainant  must  show  chiUl  was  of 
I)remature  birth.  Soiuhek  r.  Karr,  78 
Nel).  4SS,  111  N.  W.  150. 
252-a:i  Quails  v.  S.,  92  Ark.  200,  122 
S.  W.  498.  See  S.  r.  Lowell  ,  123  la. 
427,  99  N.  W.  12.j;  Stahl  v.  S.,  G7  Kau. 
86-t,  74  P.  23S;  Koopke  v.  Dolfs  (Xeb.), 
146  N.  W.  9ti2;  Kritkson  i:  Schmill,  C2 
Neb.  368,  87  N.  W.  166;  Mayer  v. 
Davis,  103  X.  Y.  S.  943. 
Premature  birth. — P.  r.  Bibb,  135  111. 
App.  :;7i. 

253-o5  Exporionced  nurse  may  tcs- 
titv  as  to  development  of  child.  i?ou- 
ohek  r.  Karr,  78  Neb.  488,  111  N.  W. 
150. 

In  bastardy  proceedings,  where  the 
question  of  the  i>rein;ituie  birth  of  the 
cnildren  is  involved,  it  is  not  error 
to  ask  the  mother  to  state  generally 
the  lenjxth  of  the  child  at  the  time  of 
birth,  anil  to  use  her  answers  as  basis 
for  hy])othetical  questions  propounded 
to  a  i<hysician,  in  order  to  elicit  his 
opinion  as  to  whether  the  children 
were  in  fact  prematurely  born.  S.  v. 
Banik,  21  N.  D.  417,  ISI'N.  W.  262. 
ZGS-SG  McCalman  r.  S.,  121  Ga.  491, 
49   S.   E.  609. 

234-^7  Later  decisions  generally 
hold  it  i>roper  to  exhibit  child  to  jury. 
Kellry  v.  S.,  133  Ala.  195,  32  S.  56,  91 
Am.  St.  25;  Higley  i'.  Bostick,  79 
Conn.  97,  63  A.  786;  Shailer  v.  Bullock, 
78  Conn.  65,  61  A.  65;  Smith  r.  Haw- 
kins, 93  Miss.  588,  47  S.  429.  See 
Land  v.  S.,  84  Ark.  199,  105  S.  W.  90; 
Stahl  V.  S.,  67  Kan.  864,  74  P.  238;  S. 
r.  Paterson,  18  S.  D.  251,  100  N.  W. 
162.  Contra.  S.  v.  Meier,  140  la.  540, 
?18  N.  W.  792. 

May  exhibit  child.  Brantley  v.  S.  (Ala.), 
r,r,  s.  f)7S. 

Presence  of  child  in  court  not  im- 
proper. Benea  r.  P.,  121  111.  App.  103; 
Johnson  v.  Walker,  86  Miss.  757,  39 
S.  49,  109  Am.  St.  733,  1  L.  R.  A. 
(N.  S.)  470;  Esch  v.  Grane,  72  Neb. 
719,  101  N.  W.  97S;  Johnson  r.  S.,  133 
Wis.  453,  113  N.  W.  674. 
254-38  Proof  that  father  of  differ- 
ent race  not  admissible  to  overcome 
presumption  of  legitimacy,  as  color  will 
be  referred  to  that  of  mother.  Foote  r. 
S.  (Tex.  Or.),  144  S.  W.  275,  eit.  Illin- 
ois, etc.  r.  Bonner,  75  111.  315. 
255-39  Quails  r.  S.,  92  Ark.  200,  122 
S.  W.  49S;  Evans  t.  S.,  165  Ind.  369,  74 
N.  E.  244,  75  X.  E.  651;  Clow  r.  Smith, 
85  Neb.  668,  124  N.  W.  140;  Gatze- 
meycT  v.  Peterson,  68  Neb.  832,  94  N. 


W.  974;  S.  V.  Reese  (Utah),  135  P. 
270. 

Corroboration  necessary. — See  llarvey 
f.  Anning,  G7  J.  i*.  (,Eng.)  73,  87  L. 
T.   X.   JS.   687. 

255-40     S.   V.   Engstrom,  145  la.  205, 
123   N.  W.   948,  interest  in  prosecutrix 
aftor  learning  her  condition. 
Intimacy    of    parties. — See   Johnson    v. 
Walker,  86  Miss.  757,  39  S.  49,  109  Am. 
St.   733,  1  L.  K.  A.   (N.  S.)    470;   Priel 
V.   Adams,   3    Neb.    (Unof.)    305,   91    N. 
W.     536;     Morgan     v.    Stone,    4    Neb. 
(Unof.)   115,  93  N.  W.  743. 
Previous  intercourse. — P.  v.  Dupounce, 
i::;;  Mich,  i,  9j  x.  w.  388. 
Conviction    of    fornication    cannot    be 
siiown.     McCalman   v.  S.,   121   Ga.  491, 
49   S.   E.   609. 

Testimony  of  father  of  complainant 
he  carried  message  from  her  to  det'end- 
ant  to  come  and  marry  her  as  he  had 
jiroiiiised  to  do,  inadmissible.  McCal- 
man V.  S.,  121  Ga.  491,  49  S.  E.  609. 
256-42  Brantley  v.  S.  (Ala.),  65  S. 
678;  S.  V.  Engstrom,  145  la.  205,  123 
N.  W.  948  (consultation  with  physi- 
cian). 

256-43  Contra.  McCalman  v.  S.,  121 
Ga.  491,  49  S.  E.  609. 
Record  of  preliminary  proceedings  ad- 
missible to  prove  compliance  with  stat- 
ute. McLaughlin  v.  Joy,  100  Me.  517, 
62  A.  348. 

256-44  Testimony  of  mother  given 
at  preliminary  hearing  admissible  to 
impeach  comjdainant.  Morgan  r.  Stone, 
4  Neb.  (Unof.)  115,  93  N.  W.  743. 
256-45  IMlcDonald  v.  Brown,  90  Neb. 
676,  134  N.  W.  263;  S.  V.  O'Rourke,  85 
Neb.  639,  124  N.  W.  138  (it  seems  with- 
out reference  to  rules  concerning  com- 
petency,  relevancy,   etc.). 
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Declarations,  261-17. 
258-2     See    Ferguson    v.    Boyd,    169 
Ind.  537,  81  N.  E.  71,  82  N.  E.  1064. 
259-4     Bowers  i:  R.  Co.,  82  Kan.  95, 
107  P.  777;  Grout  r.  Stewart,  96  Minn. 
230,   104   N.   W.   966;   Strasser   v.   Gold- 
berg, 120  Wis.  621,  98  N.  W.  554. 
259-5     Goldman      r.      Hadley      (Tex. 
Civ.),   122  S.  W.  282. 
260-8     nill  V.  Page,  108  App.  Div.  71, 
95    N.   Y.   S.  465. 

260-9     Downs   r.   .Tackson    (Ky.),   128 
S.    \V.   339. 
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260-10  Ryan  v.  Ty.,  12  Ariz.  208, 
100  p.  770.  Contra,  as  to  belief  con- 
cerning guilty  party.  Lemons  v.  S., 
59  Tex.  Cr.  299,  128  S.  W.  416. 
Testimony  of  accused  as  to  belief  con- 
cerning design  of  another,  not  admis- 
sible unless  overt  act  on  part  of  latter 
shown.  S.  V.  Bouvg,  124  La.  1054,  50 
S.  849. 

260-14  Carter  v.  S.,  59  Tex.  Cr.  73, 
127  S.  W.  215.  See  Lawshe  v.  S.,  57 
Tex.  Cr.  32,  121  S.  W.  865. 
261-16  McBride  v.  Caldwell,  142  la. 
228,  119  N.  W.  741;  P.  v.  Hoffman,  142 
Mich.  531,  105  N.  W.  838;  Lindsay  v. 
Bates,  223  Mo.  294,  122  S.  W.  682; 
Bourassa  v.  E.  Co.,  75  N.  H.  359,  74 
A.  590  (habit  of  person  injured  by  rail- 
road to  look  for  trains).  See  Eatman 
f.  S.,  48  Fla.  21,  37  S.  576. 
261-17  Citizens'  Bk.  v.  Warfield,  85 
Neb.  328,  123  N.  W.  315._ 
Declarations  are  some  evidence  of  de- 
clarant's belief.  In  re  Painter,  150 
Cal.  498,  89  P.  98;  Goldman  f.  Hadley 
(Tex.  Civ.),  122  S.  W.  282  (party  de- 
frauded). 

261-19  In  re  Walker's  Est.  (1909), 
Prob.  115;  Blossi  v.  R.  Co.,  144  la.  697, 
123  N.  W.  360  (understanding  of  an- 
other); S.  r.  Bessa,  115  La.  259,  38  S. 
985  (belief  of  witness  whether  a  man 
like  accused  or  accused  would  commit 
such  a  crime  inadmissible) ;  Garland 
V.  S.,  112  Md.  83,  75  A.  631;  Holt  v. 
S.,  58  Tex.  Cr.  295,  125  S.  W.  573;  S. 
V.  Quinn  (Wash.),  105  P.  818  (of  de- 
clarant as  to  his  impending  death). 
Comp.  Speer  v.  Speer  (la.),  123  N.  W. 
176. 

261-20  Buzan  v.  S.,  59  Tex.  Cr.  213, 
128  S.  W.  388. 

262-21  Metzger  v.  Manlove,  241  111. 
113,  89  N".  E.  249. 

Issue  of  warrant  for  arrest  of  a  per- 
son cannot  be  sworn  in  civil  action  be- 
c'ause  it  rests  on  belief  of  party  who 
acted  as  to  guilt  of  the  other.  Buell 
f.  Bk.,  58  Wash.  407,  108  P.  951. 
Impressions  as  to  effect  of  slander,  not 
comi)otont.  Linehan  v.  Nelson,  197  N. 
Y.  482,  90  N.  E.  1114. 
263-27  Dodson  v.  S.  (Ala.),  65  S. 
206;  Montgomery  M.  Mfg.  Co.  r.  Lcith, 
162  Ala.  246,  50"S.  210;  Firemen's  Fire 
Ins.  Co.  V.  Hellner,  159  Ala.  447,  49  S. 
297;  Georgetown  r.  Groff,  136  Ky.  662, 
121  S.  W.  888;  Gilliland  r.  County.  141 
N.  C.  482,  54  S.  E.  413;  Texas  &  P.  R. 
Co.  V.  Henson,  56  Tex.  Civ.  468,  121  S. 


W.  1127;  S.  V.  Cottrell,  56  Wash.  543, 
106  P.  179. 

Statement,  "map  is  correct  or  nearly 
80,"  does  not  destroy  effect  of  evi- 
dence. Dickinson  V.  Smith,  134  Wis. 
6,    114    N.    W.    133. 

Identification  need  not  be  positive. 
Jordan  v.  S.,  50  Fla.  94,  39  S.  155;  S. 
r.  Richards,  126  la.  497,  102  N.  W. 
439;  S.  V.  Barrington,  198  Mo.  23,  111, 
95  S.  W.  235. 

265-32  Unreliability  of  memory  may 
bo  shown  on  behalf  of  one  accused  of 
falselv  testifying  to  belief.  S.  v. 
Coyne,  214  Mo.  344,  114  S.  W.  8. 
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Actions  by  and  against,  and  pleadings 
therein.  See  4  Standard  Proc,  84  et 
seq. 

266  The  society  has  the  burden  of 
showing  that  it  is  acting  within  ex- 
ceptions from  liability  as  provided  in 
its  bv-laws.  Merin  v.  Aid  Assn.,  147 
N.  Y\  S.  440. 

266-1  See  Bra/lford  v.  Assn.,  26 
App.  Cas.  (D.  C.)  268;  Lumbard  v. 
Grant,  35  Misc.  140,  71  N.  Y.  S.  459. 
Voluntary  association  is  neither  a 
partnership  nor  (•ori)oration.  Ostrom 
r.  Greene,  161  N.  Y.  353,  55  N.  E. 
919. 

267-2  Alabama  1.  Co.  f.  Smith,  155 
Ala.  287,  46  S.  475. 
267-4  See  Scow  v.  League,  223  111. 
32,  79  N.  E.  42;  Moore  v.  Council,  65 
Kan.  452,  70  P.  352;  Moon  r.  Flack, 
74  N.  H.  140,  65  A.  829,  Williamson 
r.  Randolph,  48  Misc.  96,  96  N.  Y.  S. 
644;  Franklin  v.  Burnham,  40  Misc. 
566,  82  1^.  Y.  S.  882;  Beeman  v.  Lodge, 
215  Pa.  627,  64  A.  792,  29  Pa.  Super. 
387;  Marshall  v.  Assn.,  18  Pa.  Super. 
644;  Crow  f.  Council,  26  Pa.  Super. 
411;  Spiritual  &  P.  T.  v.  Vincent,  127 
Wis.  93,  105  N.  W.  1026. 
Relation  between  members  is  contract- 
ual. Dingwall  v.  Assn.,  4  Cal.  App. 
565,  88  P." 597;  United  B.  v.  Dinkle,  32 
Tnd.  Ai>p.  273,  69  N.  E.  707. 
Association  must  show  change  in  con- 
stitution or  by-laws,  which  constitute 
contract,  was  made  with  consent  of 
other  partv.  .Tohnson  r.  Fountain,  135 
N.  ('.  3S.1,*  -17  S.  E.  463.  Comp.  Head 
Camp  r.  Woods,  34  Colo.  1,  81  P.  261. 
267-5  Fraternal  .\ssn.  r.  Hitchcock, 
121  111.  App.  402  (by-laws  rontra  public 
policy).     See  Froelich  v.  Assn.,  93  Mo 
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App.  383;  Rosenthal  i.  Reinfeld,  48 
Mise.  (i52,  9(5  N.  Y.  S.  199;  Thoniiison 
V.  Brothethood,  41  Tex.  Civ.  17(5,  91  S. 
W.  834. 

267-6  See  Kalbitzer  v.  Goodhue,  52 
W.  Va.  43.'),  44  S.  E.  264.  But  see 
Lunibard  v.  Grant,  35  Misc.  140,  71  N. 
Y.  S.  459  (nionibers  of  association  can 
take  renewal  lease  from  it);  Boston 
B.  Assn.  r.  Club,  37  Misc.  521,  75  N.  Y. 
S.  107(5  (one  member  cannot  enjoin 
associjition). 

268-12  Knapp  v.  Brotherhood,  128 
la.  ofif!,  105  N.  W.  63;  Hudnall  r.  Mod- 
ern Woodmen,  103  Mo.  App.  356,  77  S. 
W.  84;  Westerman  v.  Lodj,'e,  196  Mo. 
670,  94  S.  W.  470;  Shotliff  r.  \Vood- 
men,  100  Mo.  App.  138,  73  S.  W.  326; 
Sovereign  C.  i".  Carrinj^ton,  41  Tex. 
Civ.  29,  90  S.  W.  921;  Cosmopolitan 
Assn.  V.  Koegel,  104  Va.  619,  52  S.  E. 
166. 

26S-13  Littleton  r.  Council,  98  Md. 
453,  56  A.  798;  Cosmopolitan  Assn.  v. 
Koep'el,  104  Va.  619,  52  S.  E.  166. 
269-14  :\raxwell  r.  Assn.,  104  N.  Y. 
S.  815;  Duffy  v.  Ins.  Co.,  142  N.  C. 
103,  55  S.  E.  79;  Beenian  v.  Lodge,  215 
Pa.  627.  64  A.  792;  Myers  r.  Soc,  29 
Pa.  Super.  492. 

Knowledge  of  charter  and  by-laws  by 
members,  conclusively  presumed.  Burch- 
ard  V.  Assn.,  139  Mo.  App.  606,  123 
S.   W.  973. 

269-15  See  Sovereign  C.  v.  Carring- 
ton,  41  Tex.  Civ.  29,  90  S.  W  921. 
Evidence  as  to  family  of  assured  inad- 
missible. Knights  of  ^Maccabees  V. 
Shields.  156  Ky.  270,  IGO  S.  W.  1043. 
Constitution  and  by-laws  furnished  lo- 
cal lodge  by  supreme  council,  and  used, 
need  not  be  further  authenticated. 
Home  Circle  v.  Shelton  (Tex.  Civ.),  81 
S.  W.  84. 

Parol  evidence  admissible  to  show 
whether  nioinber  reinstated.  United 
Order  v.  Hooser,  160  Ala.  334,  49  S. 
354. 

Officer  may  testify  of  his  authority  in 
respect  to  a  particular  matter,  subject 
to  cross-examination  as  to  basis  of  tes- 
timonv.  United  Order  V.  Hooser,  160 
Ala.  334,  49  S.  354. 

Ability  to  pay  sick  benefits,  presumed. 
Strauss  r.  Thoman,  60  Misc.  72,  111  N. 
Y.   S.   745. 

270-16  Admission  of  insured  evi- 
dence against  beneficiarv.  Tavlor  V. 
Lodge,  101  Minn.  72,  111  N.  W.  919; 
Callies  v.  Woodmen,  98  Mo.  App.  521, 
72  S.  W.  713. 


"The  only  rule  for  the  admission  and 
exclusion  of  testimony  is  tliat  of  com- 
mon fairness."  Barker  v.  Maccabees, 
135  Mich.  499,  98  N.  W.  24.  Comp. 
Kose  r.  Patricians,  126  Mich.  577,  85 
N.   W.   1073. 

Hearings  of  claims  for  benefits,  if  con- 
ducted fairly  and  according  to  rules 
will  not  be  interfered  with  although 
rules  governing  suits  not  followed, 
since  parties  by,  their  contract  con- 
temjdated  such  procedure.  Derry  v. 
AFaccabees,  135  Mich.  494,  98  N.  W. 
23. 

Complete  records,  fairly  kept,  may  not 
be  contradicted  bv  ])arol.  Beasley  v. 
Assn.,  94  Ark.  499,  127  S.  W.  974. 


BEST   AND   SECONDARY  EVI- 
DENCE 

Proceedmgi^  in  u-hich  it  is  not  required, 
278-5;  Admission  copy  produced  is  cor- 
rect, 355-79. 

276-1  Primary  evidence  is  that 
wliich  affords  greatest  certainty.  Men- 
docino County  V.  Peters,  2  Cal.  App.  24, 
82  P.  1122. 

Facts  not  shown  by  record. — "It  is 
urged  tliat  the  trial  court  erred  in 
permitting  the  witness  to  answer  on 
redirect  examination  the  following 
question:  'Are  there  any  doors  or  door 
sills  in  the  building  now  that  are  not 
shown  ui)ou  the  plans  and  si>ecifications 
under  which  the  building  was  erected?' 
This  question  was  objected  to  by  ap- 
pellant upon  the  ground  that  'the  plans 
and  si)ecifications  speak  for  themselves, 
and  are  the  best  evidence,'  which  ob- 
jection was  overruled.  The  witness 
was  not  asked  merely  what  doors  or 
what  door  sills  were  shown  by  the 
plans  and  specifications,  but  was  asked 
whether  the  building  contained  any 
other  than  those  shown  by  such  plans 
and  specifications.  This  could  not  be 
determined  from  the  plans  and  speci- 
fications alone,  but  involved  an  exam- 
ination of  the  building  also."  Ro- 
mona  Oolitic  Stone  Co.  V.  Weaver  (Ind. 
App.),  97  N.  E.  441. 
276-2  Weaver  v.  S.,  1  Ala.  App.  48, 
55  S.  956;  O'Connor  v.  United  States, 
4  Ga.  App.  246,  75  S.  E.  110;  Szczech  v. 
R.  Co.,  157  111.  App.  150. 
277-3  Smvthe  v.  Lodge,  198  Fed. 
967;  Royal  L.  Co.  r.  Elsberry  (Ala.), 
64  S  71;  Hutto  r.  darner,  7  Ala.  App. 
412,  61  S.  477;  Atlanta,  etc.  R.  Co.  v. 
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Wood,  IGO  Ala.  6o7,  49  S.  426;  Lee 
Line  Steamers  v.  Craig  (Ark.),  164  S. 
W.  274;  In  re  Donnellan 's  Est.,  164 
Cal.  14,  127  P.  166;  Spangenberg  r. 
Nesbitt,  22  Cal.  App.  274,  134  P.  343; 
Dale  V.  Christian,  140  Ga.  790,  79  S, 
E.  1127;  Caudell  v.  Sav.  Bank,  140  Ga. 
713,  79  S.  E.  776;  Wilson  v.  Assn.,  139 
Ga.  170,  76  S.  E.  998;  Idaho  F.  L.  Co. 
V.  Co.,  18  Ida.  1,  107  P.  989;  P.  v. 
Wiemers,  225  111.  17,  80  N.  E.  45;  Glos 
V.  Taleott,  213  111.  81,  72  N.  E.  707; 
Merchants  Co.  v.  Egan,  222  111.  494,  78 
N.  E.  800;  Young  r.  P.,  221  111.  51,  77 
N.    E.    536;    Fidelity    &    D.    Co.    v.    Co., 

133  Kv.  74,  117  S".  W.  393;  Johnson 
V.  O'Neill  (Mich.),  148  N.  W^  36 J; 
Jordan  v.  E.  Co.  (Miss.),  65  S.  276; 
McLeod  L.  Co.  v.  Anderson  (Miss.), 
62  S.  274;  Gulfport  Mfg.  Co.  r.  Bond, 
95  Miss.  723,  49  S.  260;  Hanson  v. 
Neal,  215  Mo.  256,  114  S.  W\  1073; 
Mathes  v.  Lumb.  Co.,  173  Mo.  App.  239, 
158  S.  W.  729;  Mahaney  v.  Carr,  175  X. 
Y.  454,  67  N.  E.  903;  Shelbv  i:  Co., 
121    N.    Y.    S.    619;    Avery    v.    Stewart, 

134  N.  C.  287,  46  S.  E.  519;  Yow  v. 
Hamilton,  136  N.  C.  357,  48  S.  E.  782; 
Gt.  West,  etc.  Co.  r.  Shumwav,  25  N. 
S.  268,  141  X.  W.  479;  Jones  r.  Teller, 
65  Or.  328,  133  P.  354;  Scott  V.  K. 
Co..  43  Or.  26,  72  P.  594;  Zimmerman 
V.  E.  Co.,  242  Pa.  444,  89  A.  461; 
Figueras  v.  Vy  Tiepco,  2  Phil.  Isl.  488; 
Kleine  Bros.  v.  Gidcomb  (Tex.  Civ.), 
152  S.  W.  462;  Miller  v.  S.  (Tex.  Cr.), 
144  S.  W.  239;  Campbell  v.  S.  (Tex. 
Cr.),  129  S.  W.  140;  Patterson  v.  E.  Co. 
(Tex.   Civ.),  126   S.  W.   336. 

See  Spicer  v.  S.  (Ala.),  65  S.  972. 
Primary  evidence  in  custody  of  ref- 
eree in  bankruptcy.  Schall  r.  Car  Co., 
123  Minn.  214,  143  X.  W.  357. 
Most  conclusive  proof  of  correctness 
does  not  render  copy  admissible  unless 
sufficient  grounds  established.  Securitv 
T.  Co.  V.  Eobb,  142  Fed.  78,  73  C.  C. 
A.    302. 

278-4  S.  V.  Carroll,  82  Conn.  321,  73 
A.  780;  Vaughan's  S.  Store  f.  String- 
fellow,  56  Fla.  708,  48  S.  410;  Comp- 
ton  r.  Fender,  132  Ga.  483,  64  S.  E. 
475;  East  St.  Louis  v.  E.  Co.,  238  111. 
296,  87  N.  E.  407;  Garrett  r.  Winterich 
(Ind.  App.),  87  N.  E.  161;  S.  v.  Sal- 
mon, 216  Mo.  466,  115  S.  W.  1106; 
Keefe  r.  E.,  75  N.  H.  116,  71  A.  379; 
Durbrow  v.  Co.,  77  N.  J.  L.  89,  71  A. 
59;  Doughty  v.  Funk,  24  Okla.  312,  103 
P.  634;  First  Nat.  Bk.  r.  Eobinson 
(Tex.  Civ.),  124  S.  W.  177 j  Walker  v. 


Skliris,  24  Utah  353,  98  P.  114;  Chi- 
cago A.  Co.  v.  Thacker,  65  W.  Va.  143, 
63   S.   E.    770. 

278-5  Proceedings  to  condemn  land 
are  comparatively  informal,  and  it  is 
not  error  to  refuse  to  apply  best  evi- 
dence rule.  Stafford  Spr.  E.  Co.  v.  Co., 
SO  Conn.  37,  66  A.  775. 
Best  evidence  not  required  on  motion 
for  nunc  pro  tunc  order.  Harris  v.  Jen- 
nings, 64  Xeb.  80,  89  N.  W.  625. 
279-7  Yow  V.  Hamilton,  136  N.  C. 
357,  48   S.  E.  782. 

Weakness  of  secondary  evidence  no 
bar.  Campbell  v.  S.,  123  Ga.  533,  51 
S.    E.    644. 

279-8  McCray  v.  S.,  134  Ga.  416,  68 
S.    E.    62. 

279-9    See    Montgom^y    v.    Dormer, 
181    Mo.   5,   79   S.  W.   913. 
280-11   Securitv  T.   Co.   v.  Eobb,  142 
Fed.   78,   73    C.   C.  A.   302. 
280-12   Rule  flexible. — Mattson  v.  E. 
Co.,  9«  :\rimi.  296,  lOS  X.  W.  517. 
The  best  evidence  available  to  the  pro- 
ducing   partv    is    reciuired.      Bosse    V, 
Weik.  144  :\Io.  App.  468,  129  S.  W.  419. 
Witness   may   testify    of   his   business 
though    he    holds    license.      IHogan     v. 
Eosenthal,   127   App.   Div.   312,   111    N. 
Y.    S.    676. 

280-13  St.  Louis  Hay,  etc.  Co.  n 
Iron  Pipe  Co.,  167  Ala.  442,  52  S.  904; 
Evans  v.  E.  Co.,  1-19  Mo.  App.  166,  129 
S.  W.  1050.  See,  as  important  de- 
parture from  general  rule,  Hatzfeld  v. 
Walsh  (Tex.  Civ.),  120  S.  W.  525. 
280-14  Failure  of  party  to  contract 
to  provide  evidence  stipulated  for  is 
ground  for  admission  of  best  evidence 
at  command  of  other  partv.  Edding- 
ton-G.  C.  Co.  V.  Turner  (Ky.),  124  S. 
W.    800. 

281-15  Council  v.  Mayhew  172  Ala. 
295,  55  S.  314;  Wells  v.  Louisville  & 
X.  E.  Co.  (Ala.),  59  S.  343  (question 
calling  for  contents  of  written  report 
made  by  witness) ;  Greene  v.  Hereford, 
12  Ariz.  85,  95  P.  105  (employer's 
bv-laws) ;  Lupton  r.  Underwood  (Del.), 
85  A.  965;  Skinner  Mfg.  Co.  v.  Dou- 
ville,  57  Fla.  180,  49  S.  125;  Burton  v. 
Meinert,  136  Ga.  420,  71  S.  E.  870; 
Mathews  &  Son  v.  Eichards,  13  Ga. 
App.  412,  79  S.  E.  227;  Starling  r.  S., 
5  Ga.  App.  171,  62  S.  E.  993;  Keane 
V.  Co.  17  Ida.  179,  105  P.  60;  Eyan 
Car  Co.  V.  Gardner,  154  111.  App.  565; 
Hedenberg  r.  Xash,  144  111.  App.  252; 
Louisville  &  X.  E.  Co.  v.  Pearcv  (Ky.), 
121  S.  W.  1037;  Coleman  v.  Consin,  128 
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Lfi.  1094,  53  S.  GSfi;  Harper  r.  Davis, 
11.5  Md.  349,  80  A.  lOlJ;  (Uilfport  Mf-r. 
Co.  I-  Bond,  9.5  Miss.  723,  49  S.  2(50. 
Lampel  Land,  etc.  Co.  v.  Spelling,  23(5 
Mo.  33,  139  S.  \V.  34o;  Spencer  v.  Ins. 
Co.,  112  Mo.  Ai.p.  86,  86  S.  W.  899; 
Burnham  v.  Stillings  (N.  II.),  79  A. 
9S7;  Burbrow  r.  Co.,  77  N.  J.  L.  S9, 
71  A.  59;  Mahancv  r.  Carr,  175  N.  Y. 
464,  67  N.  E.  903;"  Pfaelzer  r.  Gassnor, 
116  N.  Y.  S.  15;  Gt.  West,  etc.  Co.  r. 
Wiumway,  25  N.  D.  268,  141  N.  W.  479; 
C.  i.  Snyder,  40  Pa.  Super.  485;  Trai- 
nor  V.  Lee,  34  R.  I.  345,  83  A.  847 
(testimony  that  no  appropriation  had 
been  made  to  pay  for  services  which 
were  the  subject  of  the  suit) ;  May- 
field  r.  K.  Co.,  85  S.  C.  165,  67  S.  E. 
132;  Isbell  r.  Whalen,  25  S.  D.  445, 
127  N.  W.  476;  Moore  v.  S.  (Tex.  Cr.), 
146  S.  \V.  183;  Houston,  etc.  R.  Co. 
r.  Washington  (Tex.  Civ.),  127  S.  W. 
1126;  Keller  V.  Faickney,  42  Tex.  Civ. 
483,  94  S.  W.  103;  Savre  v.  Woodyard, 
66  W.  Va.  288,  66  S.  E.  320. 
Unsigned  contract  of  lease  not  best 
evidence.  Kdwurds  V.  Assn.  (lex. 
Civ.),  166  S.  W.  423. 

Minutes  of  corporation.    In  re  Maudel- 

l.aum.  80  Misc.  475,  141  N.  Y.  S.  319. 
Title  to  real  estate  where  written  title 
declared  upon.  Brock  v.  Satchell,  130 
La.  853,  58  S.   686. 

Cards  showing  that  railroad  cars  were 
weighed. — loynos  r.  K.  Co.,  234  Pa. 
321,  S3  A.  318,  involving  rates. 
"The  court  refused  to  allow  plaintiff 
to  testify  that  his  colt  was  entitled  to 
registry,  because  such  testimony  was 
not  the  best  evidence.  A' certificate 
of  registry  would  be  the  best  evidence 
that  the  colt  was  entitled  to  registry. 
In  the  absence  of  such  a  certificate,  if 
plaintiff  desired  to  prove  that  the  colt 
was  so  entitled,  such  proof  should  be 
made  by  offering  the  records  on  which 
a  certificate  of  registry  would  be 
based."  Loomis  v.  Besse,  148  Wis. 
647,  135  N.  W.  123. 
"No  suggestion  was  made  that  such 
papers  were  lost,  nor  that  a  ]iredicate 
for  the  introduction  of  secondary  evi- 
dence of  their  contents  was  desired  to 
be  laid.  The  question,  on  its  face,  did 
not  indicate  the  relevancy,  materiality, 
or  yiertinoncy  of  the  matter  inquired 
about.  The  court  cannot  be  put  in 
error  for  disallowing  such  a  question."  j 
Siblev  &  Sibley  v.  Smith,  167  Ala.  158, 
52   S".   27.  ' 


Judgment. — Livesoy  r.  Besson,  82  N.  J. 
L.    333,    82    A.    509. 

382-17  In  re  Macauley,  158  Fed.  322; 
Washoe  Copper  Co.  v.  junila,  43  Mont. 
178,  115  P.  917;  Bruce  v.  Bruce  (Tex. 
Civ.),  89  S.  W.  435;  Tavlor  v.  Wood- 
men, 42  Wash.  304,  84  P.  867. 
282-18  Compromising  memorandum. 
Young  V.  P.,  221  111.  51,  77  N.  E.  536. 
282-19  Marine  Bank  v.  Stirling,  115 
Md.  90,  SO  A.   736. 

282-20  Varley  D.  M.  Co.  r.  Osthei- 
mer,  159  Fed.  655,  86  C.  C.  A.  523; 
Powers  r.  Hatter,  152  Ala.  636,  44  S. 
859;  Franklin  v.  Pritchard,  122  Ga. 
605,  50  S.  E.  342;  West  Pub.  Co.  v, 
Lasley,  165  111.  App.  256;  Doggett  v. 
Greene,  163  111.  App.  369;  Internation- 
al Text  Book  Co.  r.  Mackhorn,  158  HI. 
App.  543;  Worthing  v.  Hall,  153  111. 
App.  587;  McFadden  v.  Ross,  14  Ind. 
App.  312,  41  N.  E.  607;  Jenkins  v. 
Lutz,  26  Ind.  App.  150,  59  N.  E.  288; 
Brier  r.  Davis,  122  la.  59,  96  N.  W. 
983;  Markley  v.  Tel.  Co.,  151  la.  612, 
132  N.  W.  37;  Gulliford  V.  McQuillen, 
75  Kan.  454,  89  P.  927;  Chas.  H.  (  on- 
ner  &  Co.  v.  Mason,  143  Kv.  635,  137 
S.  W.  235;  Conkling  v.  Nicholas,  133 
Mich.  651,  95  N.  W.  745;  Baldwin  V. 
Stribbling  (Miss.),  57  S.  658;  S.  v. 
Lentz,  184  Mo.  223,  83  S.  W.  970; 
Hoffman  Co.  v.  R.  Co.,  119  Mo.  App. 
495,  94  S.  W.  597;  Larson  v.  Cox,  68 
Neb.  44,  93  N.  W.  1011;  Heller  v. 
Heine,  38  Misc.  816,  78  N.  Y.  S.  887; 
Bartou-P.  Co.  v.  Co.,  18  Okla.  137,  89 
P.  1128;  Schager  v.  Dinneen  (S.  D.), 
144  N.  W.  719;  Campbell  v.  S.  62 
Tex.  Cr.  561,  138  S.  W.  607;  St.  Louis, 
etc.  R.  Co.  V.  Kennedv  (Tex.  Civ,), 
96  S.  W.  653;  Vaillancourt  r.  R.  Co., 
82  Vt.  416,  74  A.  99;  Hart  v.  Godkin, 
122  Wis.  646,  100  N.  W.  1057. 
Postmark  and  •  date  on  letter.  Kirk- 
land  r.  S.,  141  Ala.  45,  37  S.  352. 
Books  of  account. — Eatman  v.  S.  48 
Fla.  21,  37  8.  576;  Willson  r.  Morse, 
117  Ta.  581,  91  N,  W.  823;  Dick  v. 
Biddle,  105  Md.  308,  66  A.  21;  Davis 
V.  Council,  195  Mass.  402,  81  N.  E. 
294,  10  L.  R.  A.  (N.  S.)  722;  Barrie 
V.  R.  Co.,  125  Mo.  App.  96,  102  S.  W. 
1078;  Fitch  v.  Martin,  74  Neb.  538, 
104  N.  W.  1072;  Rosenstoek  v.  Dessar, 
109  App.  Div.  10,  95  N.  Y.  S.  1064; 
Smith  r.  Castle,  81  App.  Div.  638,  81 
N.  Y.  S.  18;  La  Rue  v.  Co.,  17  S.  D 
91,  95  N.  W.  292;  Berry  v.  Joiner,  45 
Tex.  Civ.  461,  101  S.  W".  289;  Fidelity, 
etc.  Co.  V.  Co.,  40  Tex.  Civ.  489,  90  "s. 
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W.  197;   Rosters  r.  0 'Barr   (Tex,  Civ.), 
76   S.   W.   593. 

Telegram. — Whether  telegram  filed  for 
transmission  or  one  delivered  to  ad- 
dressee is  original,  depends  upon 
whether  telegraph  company  is  agent  of 
one  sending  or  of  one  to  whom  it  is 
sent.  Young  v.  P.,  221  111.  51,  77  N. 
E.  536;  Bond  V:  Hurd,  31  Mont.  314, 
78  P.  579;  Yeiser  v.  Gathers,  5  Neb. 
(Unof.)  204,  97  N.  W.  840;  Carlson  v. 
Holm,  2  Neb.  (Unof.)  38,  95  N.  W. 
1125;  Buehanan  v.  Co.  (Tex.  Civ.),  100 
S.  W.  974;  W.  U.  T.  Co.  v.  Kapp,  35 
Tex.  Civ.  663,  80  S.  W.  840;  Cobb  v. 
Co.,  57  W.  Va.  49,  49  S.  E.  1005.  See 
"Copies,"  vol.  3,  p.  541. 
Petitions.— P.  v.  R.  Co.,  231  111.  514, 
83  N.  E.  193;  Siegel  v.  Liberty,  118 
Wis.  599,  95  N.  W.  402. 
Insurance  policy. — Hartford  Ins.  Co.  v. 
Enoch,  72  Ark.  47,  77  S.  W.  899;  Til- 
ley  V.  Cox,  119  Ga.  867,  47  S.  E.  219; 
S.  V.  Harvey,  130  la.  394,  106  N.  W, 
938;  Waller  v.  Cockfield,  111  La.  595, 
35  S.  778;  Speiser  v.  Ins.  Co.,  119  Wis. 
530,  97  N.  W.  207. 
Railroad  rules. — Central  E.  Co.  v. 
Goodson,  118  Ga.  833,  45  S.  E.  680; 
Barschow  v.  E.  Co.,  147  Mich.  226,  110 
N.    W.    1057. 

Freight  way-bills. — Haas  v.  Chubb,  67 
Kan.  787,  74  P.  230;  Keller  t.  R.  Co., 
10  Pa.  Super.  240;  Texas  C.  E.  Co.  v. 
Fowler  (Tex.  Civ.),  102  S.  W.  732; 
Texas,  etc.  R.  Co.  v.  Lynch,  39  Tex. 
Civ.  96,  87  S.  W.  884. 
Negotiable  instruments.  —  Allen,  etc. 
Co.  r.  Bk.,  129  Ga.  748,  59  S.  E.  813; 
Merrill  c.  Timbrell,  123  la.  373,  98  N. 
W.  879;  Land  Co.  v.  Whiteman,  92 
Minn.  55,  99  N.  W.  362. 
Miscellaneous  writings. — Baker  v.  Cot- 
ney,  150  Ala.  506,  43  S.  786;  Marx  r. 
Eley,  144  Ala.  659,  41  S.  411;  McCar- 
thy V.  E.  Co.,  79  Conn.  73,  63  A.  725; 
Knott  r.  Peterson,  125  la.  404,  101  N. 
W.  173;  Wheelock  v.  Hull,  124  la.  752, 
100  N.  W.  863;  McGuire  v.  County, 
133  la.  636,  111  N.  W.  34; -Atchison  R. 
Co.  V.  Palmore,  68  Kan.  545,  75  P.  509, 
64  L.  E.  A.  90;  Pepper  v.  Pepper,  25 
Ky.  L.  E.  155,  74  S.  W.  739;  Lane  v. 
Bailey,  29  Mont.  548,  75  P.  191;  Eath- 
borne  v.  Hatch,  90  App.  Div.  151,  85 
N.  Y.  S.  768;  Crane  v.  Bennett,  77 
App.  Div.  102,  79  N.  Y.  S.  66;  Cobb  v. 
Brvan  (Tex.  Civ.),  97  S.  W.  513;  Tex- 
as, etc.  E.  Co.  V.  Smith,  34  Tex.  Civ. 
571,  79   S.  W.  614. 


282-21  Wilson  r.  S.  (Ala.),  39  S. 
776;  Hirsh  v.  Beverly,  125  Ga.  657,  54 
S.  E.  678;  East  St.  Louis  v.  E.  Co., 
238  111.  296,  87  N.  E.  407;  Naugle  v. 
Harreld,  100  111.  App.  524;  Chicago, 
etc.  C.  Co.  V.  Moran,  110  111.  App.  664, 
210  111.  9,  71  N.  E.  38;  C.  v.  Parlin,  118 
Ky.  168,  80  S.  W.  791;  Watson  v.  Co., 
31  Mont.  513,  79  P.  14;  Schlitz  B.  Co. 
r.  Grimmon,  28  Nev,  235,  81  P.  43; 
Eobbins  v.  Bk.,  90  N.  Y.  S.  288;  Prin- 
gey  V.  Guss,  16  Okla.  82,  86  P.  292; 
Richardson  v.  Morris,  26  Pa.  Super. 
192;  Cotton  v.  Wiley,  39  Pa.  Super. 
507;  Flach  v.  Zanderson  (Tex.  Civ.), 
91  S.  W.  348;  Reynolds  v.  Reynolds, 
42  Wash.  107,  84  P.  579;  Piano  Mfg. 
Co.  f.  Bergmann,  102  Wis.  21,  78  N, 
W.    157. 

Contract  in  writing  the  best  evidence 
of  its  contents,  Osgood  c.  Poole,  165 
111.  App.  63.  See  also  Vol.  3,  p.  526,  n. 
62. 

Coupon    railroad   ticket. — McCollum   v. 

R.  Co.,  31  Utah  494,  88  P.  663. 
Specifications  of  written  contract  best 
evidence  of  extra  work.  Taft  v.  Little, 
178  N.  Y.  127,  70  N.  E.  211. 
283-22  Parol  evidence  admissible  to 
establish  modification  of  contract  un- 
der seal.  Snow  v.  Greisheimer,  220 
HI.  106,  77  N.  E.  110;  Am.  F.  Co.  v. 
Halstead,  165  Ind.  633,  76  N.  E.  251. 
283-23  Fuchs  &  L.  Co.  v.  Kittredge, 
242  111.  88,  89  N.  E.  723;  Pittsburgh, 
etc.  R.  Co.  V.  Brown,  178  Ind.  11,  97  N. 
E.  145,  98  N.  E.  625. 
BUI  of  lading  in  duplicate. — "By  mak- 
ing and  delivering  it  in  duplicate  ap- 
pellant not  only  consented  that  it  was 
genuine,  but  that  it  was  an  original, 
and  primary  evidence,  and  it  was  not 
required,  in  order  to  admit  one  of  the 
originals  or  a  copy  thereof  when  one 
original  is  lost,  that  there  be  notice  to 
produce  the  other  original,  and  when 
the  loss  of  one  original  is  shown,  can 
it  be  said  that  a  copy  admitted  by 
the  pleadings  cannot  be  shown,  with- 
out notice  to  produce  the  other  origi- 
nal? The  reason  for  such  rule  is  wholly 
wanting  and  forms  an  exception  to  the 
general  rule.  Totten  r.  Bucy,  57  Md. 
446;  Hubbard  v.  Russell,  24  Barb.  (N. 
Y.)  404;  Walker  v.  Southern  Rv.  Co. 
(1907)  76  S.  C.  308,  56  S.  E.  952;  Dyer 
f.  Fredericks  (1874)  63  Me.  173;  .Cin- 
cinnati, etc.  Co.  V.  Disbrow  (1886)  76 
Ga.  253;  Breed  r.  Nagle,  46  Ga.  112; 
Johnson    v.    Haight    (1816)    13    Johns. 
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(X.  Y.)  470;  rhilipson  r.  Chaso,  2 
Camp.  110;  Gotliol)  r.  Danvors  (I79t!) 
1  Esp.  4o5:  Kisonliart  r.  Slavmakor 
(lS2li)  14  Sor^'.  &  R.  (Pa.)  153;  .lorv 
V.  Oreharil  (17i»9)  2  B.  &  P.  39."  Pitts- 
burgh, eti'.  K.  Co.  r.  Brown,  178  lud. 
11,  97  N.  E.  145,  9S  N.  E.  625. 
284-24  So.  R.  Co.  r.  Browator,  9 
Ala.  App.  597,  63  S.  790;  Savannah 
Bk.  &  T.  Co.  r.  Purvis,  6  Ca.  App.  275, 
65  S.  E.  35;  An.h-rson  r.  Stewart,  lOS 
M<1.  340,  70  A.  22S  (absence  of  sig- 
nature iinniaterial) ;  First  N.  Bk.  v. 
Jameson.  (i3  Or.  594,  12S  P.  433. 
Carbon  copies  as  counterparts. — Hop- 
kins r.  S.,  52  Fla.  39,  42  S.  52;  Fre- 
mont Can.  Co.  r.  R.  Co.  (Mich.),  146 
N.  W.  67S;  Hav  f.  Clav  Co.  (^^o. 
App.),  162  S.  W.  666;  Bond  r.  San- 
ford,  134  Mo.  App.  477,  114  S.  W.  570 
(is  prncticallv  an  original);  Cole  V. 
Co.,  216  Pa.  2S3,  65  A.  678;  Chesa- 
peake, etf.  R.  Co.  r.  Stock,  104  Va.  97, 
51    S.   E.   161. 

See  Le  Master  r.  P.,  54  Colo.  416,  131 
P.  269,  an.l  Vol.  2,  p.  385,  n.  91,  and 
supplement  thereto. 
Lease  in  duplicate, — Peaks  v.  Cobb, 
l!t2  M.-iss.  I!".;.  77  X.  E.  881. 
Accident  report. — Virginia-C.  Chera. 
Co.  r.  Knight,  106  Va.  674,  56  S.  E. 
725. 

BiU  of  lading.— Walker  v.  R.  Co.,  76 
S.  r.  3(»S,  56  S.  E.  952. 
284-25  Pierce  v.  Xorton,  82  Conn. 
4-11,  74  A.  686;  McPhelemy  r.  Mc- 
Phelemy,  78  Conn.  ISO,  61  A.  477; 
Reedor  r.  Jones,  6  Penne.  (Del.)  66, 
65  A.  571;  Jordan  r.  S.,  127  Ga.  278, 
56  S.  E.  422;  Vizard  v.  Moodv,  117 
Ga.  67,  43  S.  E.  426;  S.  r.  O'Xeil,  24 
Ida.  582,  135  P.  60;  Haines  v.  Good- 
lander.  73  Kan.  183,  84  P.  986;  Title 
Guaranty  &  Surety  Co.  r.  C,  146  Kv. 
702,  143  S.  W.  401;  Louisville  B.  Co. 
V.  R.  Co.,  25  Ky.  L.  R.  405,  75  S.  W. 
285;  Stamper  r.  C,  30  Kv.  L.  R.  992, 
100  S.  W.  ?S6;  Davis  r."  Council,  195 
Mass.  402,  SI  X.  E.  294,  10  L.  R.  A. 
(N.  S.)  722;  Louisiana  Pur.  Ex.  Co. 
f.  Kuenzel,  108  Mo.  App.  105,  82  S. 
W.  1099;  Kannow  v.  Assn.,  76  Xeb. 
330,  107  X.  W.  563;  Salem  T.  Co.  r. 
Anson,  41  Or.  562,  67  P.  1015,  69  P. 
675;  Scott  r.  R.  Co.,  43  Or.  26,  72  P. 
594;  C.  r.  Clymer,  217  Pa.  302,  66  A. 
560;  Busby  r.  S.,  51  Tex.  Cr.  289,  103 
S.   \V.   638. 

See   Gill   r.   Safe   Co.    (Mo.   Aj)p.)    156 
S.    W.    811. 


Preliminary  proof  of  qualifications  o( 
witness.  Wilson  r.  \\oo<l,  127  Cia. 
316,  56  S.   E.  457. 

Examination  must  be  by  custodian. 
S.vU.'s  r.  Hock,  12  X.  D.  242,  !»G  X.  W. 
SH;  Fisher  r.  Betts,  12  X.  D.  197,  96 
X.  W.  132.  But  see  In  re  Colton,  129 
Ta.  542,  105  X.  W.  1008. 
Mere  inferences  of  examiner  not  ad- 
niiasiblo.  Mendel  r.  Boyd,  71  Xeb.  657, 
99  X.  W.  493;  Cobb  V.  Bryan  (Tex. 
Civ.).  97  S.  W.  513. 
285-26  Soo  Svkes  v.  Beck,  12  X.  D. 
242.  !I6  X.  W.  844.  852,  and  yol.  10,  p. 
S35,  and  supjdeinent. 
285-27  Birmingham  W.  Co.  r.  Fer- 
guson, 164  Ala.  494,  51  S.  150;  Mo- 
bile, etc.  R.  Co.  r.  Hawkins,  163  Ala 
565,  51  S.  37;  Woodall  r.  S.,  145  Ala. 
662,  39  S.  718;  Curtis  r.  Parker,  136 
Ala.  217,  33  S.  935;  Williams  v.  S., 
149  Ala.  4,  43  S.  720;  Seymour  v.  S., 
66  Fla.  133,  63  S.  7;  Camp  r.  S.,  58 
Fla.  12,  50  S.  537;  Wabash  R.  Co.  r. 
Gretzinger  (Ind.),  104  X.  E.  69;  In- 
dianapolis R.  Co.  V.  Waddington,  169 
Ind.  448,  82  X.  E.  1030;  Davis  v.  W. 
Co.  (Ky.),  127  S.  W.  479;  Johnson  r. 
Carlin,  121  Minn.  176,  141  X.  W.  4; 
Well  ring  r.  Woodmen,  107  Minn.  25, 
119  X.  W.  245,  Morgan  v.  Co.,  105 
Mo.  App.  239,  79  S.  W.  997;  Levels- 
meier  r.  R.  Co.,  114  Mo.  App.  412,  90 
S.  W.  104;  Hoisting  Mach.  Co.  r.Wks., 
84  N.  J.  L.  504,  87  A.  331;  S.  v. 
Haves,  138  X.  C.  660,  50  S.  E.  623; 
Beiding  v.  Archer,  131  X.  C.  287,  42 
S.  E.  800;  Ledford  r.  Emerson,  138  N. 
C.  502,  51  S.  E.  42;  Empire  Co.  i'. 
Honch,  219  Pa.  135,  67  A.  995;  S.  t'. 
Sowell,  85  S.  C.  278,  67  S.  E.  316; 
Breeden  r.  Martens.  21  S.  D.  357,  112 
X.  W.  960;  Heidonheimer  r.  Beer  (Tex, 
Civ.),  155  S.  W.  352;  Callaghan  r.  Mc- 
Gown  (Tex.  Civ.),  90  S.  W.  319;  In- 
ternational R.  Co.  f.  Lvnch  (Tex. 
Civ.),  99  S.  W.  160;  In  're  Miller's 
Est.,  36  Utah  228,  102  P.  996;  .John- 
son V.  R.  'Co.,  35  rtah  285,  100  P. 
390,  cit.  the  text;  Dixon  P.  F.  Co.  v 
firain  Co.,  71  W.  Va.  715,  77  S.  E.'362. 
286-28  Wall  r.  S.,  2  Ala.  App.  157, 
56  S.  57;  Gulf  Compress  Co.  r.  Cotton 
Co.,  172  Ala.  645,  55  S.  206;  Burton  v. 
^^cinert  &  Miller,  136  Ga.  420,  71  S. 
E.  870;  P.  r.  Peterson,  153  111.  App. 
4  SO;  Wabash  R.  Co.  r.  Gretzinger, 
(Ind.),  104  X.  E.  69;  Pittsburgh,  etc. 
R.  Co.  V.  Brown  (Ind.),  97  X.  E.  145; 
First  Xat.  Bank  r.  Hedgecock,  87 
Xeb.   220,   127   X.   W.   171;   Hartman  v. 
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Dobar,  80  N.  J.  L.  250,  76  A.  347; 
Smith  V.  Ey.  Co.,  89  S.  C.  415,  71  S. 
E.  989;  S.  v.  Durham,  89  S.  C.  134,  71 
S.   E.    847. 

Institution    of    previous    suit. — Fowler 
V.  Pritehard,   148  Ala.  261,  41  S.  667. 
Contents    of    record. — Dalv    r.    Everett 
Co.,   31    Wash.   2.-)2.   71    P.'  1014. 
Location  of  crossing  within  corporate 
limits. — Indianapolis    K.    Co.    i.    Wad- 
din^ton,    169   Ind.   448,   82   N.   E.   1030. 
Time    section    of   train    due    at    given 
point  mav  be  shown  bv   jiarol.    Movers 
r.  R.  Co.',  36  Utah  307,  104  P.  736. 
286-29    Garrison    v.    Glass,    139    Ala. 
512,   36    S.   725;    St.   Louis,   etc.   R.   Co. 
V.    Caldwell,    93    Ark.    286,    124    S.    W. 
1034;    Larrabee    r.    Porter    (Tex.    Civ.), 
166    S.    W.    395.       Comp.      Wright       V. 
Roberts,  116  Ga.  194,  42  S.  E.  369. 
287-32   Joyce   v.   Jovoe,   80   Conn.   88, 
67  A.  374;   Ruemer  v.  Clark,  105  X.  Y. 
S.    659;    Graybill    v.    S.    (Tex.    Cr.),    97 
S.   W.   10-J6. 

Explanation  of  testimony  in  chief  al- 
lowed, although  it  involves  witness' 
opinion  as  to  his  rights  under  written 
contract.  Shields  v.  Norton,  143  Fed. 
802,  74  C.  C.  A.  254. 
Cross-examination  to  show  discrepancy 
between  a  notice  and  testimony  con- 
cerning it,  inadmissible, — both  being 
before  court.  Norman  v.  Corbley,  32 
Mont.  195,  79  P.  1059. 
287-34  Comp.  Eads  v.  S.,  17  Wvo. 
490,    101    P.    946. 

288-35    See    Lester    v.    Hutson    (Tex. 
Civ.),  167  S.  W.  321. 
288-36  Presumption  of  writing. — Al- 
len   r.   Hopson,   119   Ky.    215,   S3   S.   W. 
575,    26    Kv.    L.    R.    1148;    l^arschow    r. 
R.  Co.,  147  Mich.  226,  110  N.  W.  1057. 
Parol    evidence    admissible    if    neither 
pleading    nor    evidence    shows    contract 
written.      Union    F.    Co.    v.    Langford, 
145  Ala.  667,  39  S.  765. 
288-37  Kellv  r.  Levee  Dist.,  74  Ark. 
202,  85  S.  W."249,  87  S.  W.  638;  Uzzell 
r.    Lunney    (Colo.),    104    P.    945;    P.    r. 
Joyce,    154    111.    App.    13;     Garrett    r. 
Winterich    (Ind.   App.),   87    N.   E.   161; 
Parson   v.   C,   33    Ky.   L.   R.    1051,   112 
S.   W.  617;   Ruddock   C.  Co.   r.   Peyret, 
113  La.  867,  37  S.  858;  S.  v.  Hall,  15S 
Mo.  App.   123,  138  S.  W.   45;   Sykes   r. 
Beck,    12    N.    D.    242,    96    N.    W.    844; 
Campbell  v.  S.,  59  Tex.  Cr.  496,  129  S. 
W.    139;       Matthews    r.    Thatcher,    33 
Tex.   Civ.   133,   76   S.  W.   61;   Patterson 
r.    Knapp    (Tex.    Civ.),    99    S.    W.    125; 
Clawson  v.  Wilkins  (Tex.  Civ.),  93  S. 


W.  1086.  See  Malvern  v.  Cooper,  108 
Ark.  24,  156  S.  W.  845;  Boettger  V. 
City  (Wis.),  147  N.  W.  66;  "Records," 
infra,    809-92.     • 

Assessment  rolls  best  evidence  of  in- 
crease in  valuation.  Carlisle  r.  Co., 
32  Wash.  284,  73  P.  349. 
Nature  of  corporation  must  be  determ- 
ine<l  from  articles  of  incorporation. 
Gitzhoffen  v.  Hospital,  32  Utah  46,  88 
P.  691,  8  L.  R.  A.  (N.  S.)  1161. 
Records  of  city  council. — Jackson  v. 
Ellis.  116  Ga.  719,  43  S.  53. 
Whether  instrument  recorded. — Seiver 
r.  Gahin,  133  Wis.  391,  113  N.  W.  680. 
288-38  Northrop  v.  Chase,  76  Conn. 
146,  56  A.  518;  Cummins  V.  Hayden, 
2  Houst.  (Del.)  400;  Vizard  r.  Moody, 
117  Ga.  67,  43  S.  E.  426;  Kennedy  r. 
Borah,  226  111.  243,  80  N.  E.  767;  Gos- 
lin  V.  C,  28  Kv.  L.  R.  683,  90  S.  W. 
223;  Bonner  v.  C,  30  Ky.  L.  R.  992, 
99  S.  W.  1150;  Ball  v.  Loughridge, 
30  Kv.  L.  R.  1123,  100  S.  W.  275; 
Fonteiieu  r.  Fontelieu,  116  La.  866,  41 
S.  120;  Hindle  r.  Healy,  204  Mass.  48, 
90  N.  E.  511;  Cummings  r.  Brown, 
181  Mo.  711,  81  S.  W.  158;  Quimby  i;. 
Avres,  1  Neb.  (Unof.)  70,  95  N.  W. 
464;  Tuck  v.  Eottkowsky,  47  Misc.  386, 
92  N.  Y.  S.  1112;  Rosenberg  v.  Gold- 
stein, 38  Misc.  753,  78  N.  Y.  S.  831; 
First  Nat.  Bk.  v.  Miller,  48  Or.  587, 
87  P.  892;  S.  v.  True,  116  Tenn.  294, 
95  S.  W.  1028;  Southern  R.  Co.  v. 
Seymour,  113  Tenn.  523,  83  S.  W.  674; 
Gamble  v.  Martin  (Tex.),  129  S.  W. 
388;  Garden  V.  S.  (Tex.  Cr.),  138  S.  W. 
598;  Grabill  r.  S.  (Tex.  Cr.),  97  S.  W. 
1046;  Hagan  r.  Holderby,  62  W.  Va. 
106,   57   S.    E.   289. 

Original    pleadings,    not    certified,    are 
not   admissible   to   prove   a   bankruptcy 
proceeding.      Ilorton    v.    Haralson,    130 
La.    100,  57  S.  643. 
Justices'   records  best   evidence.   Davis 

c.    S.,    89    :Miss.    21,    42    S.    542;    S.    r. 

Ireland,  89  Miss.  763,  42  S.  797.  Comp. 

Eggert    r.    Allen,    119    Wis.    625,   96    N. 

W.    803. 

Orders    of    court. — S.    r.    Thresher,    77 

C<mn.    70.    5S    A.    460. 

Abandoning  pleading. — Smith  r.  R.  Co. 

(Tex.    Civ.),    105    S.    W.    528. 

Docket    entries    of    referee. — Davis    V. 

Ives.   75    Conn.   Oil,   54   A.   922. 

Filing  claim  in  probate  court. — Gilles- 
pie r.  Caniiiboll.  149  Ala.  193,  43  S.  28. 

Bill   of  particulars. — Idaho   Co.    r.   Ka- 

lanqnin,   8   Ida.    101.   66   P.   933. 

Letters    of   administration    regular    on 
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face,  presumed  originals.  Sharpc  r. 
Hodjios.  t:1  Oa.  79S,  -19  8.  E.  775. 
Original  minutes  of  a  superior  court 
not  admissible  in  the  trial  of  an  ac- 
tion ill  a  city  court  over  the  objec- 
tion that  such  niinutos  are  not  ]>riniary 
evidence.  Travlor  r.  Epps,  11  (wi.  Api>. 
497,  73  S.  K.  'S2^.  cit.  Civ.  Code  1910, 
§5753. 

That  one  is  a  duly  authorized  trustee 
in  bankruptcy  should  be  proved  by  a 
certified  copy  of  the  bond  given  by 
him  as  su(di  trustee,  and  not  by  parol 
evidence.  Travlor  r.  Epps,  11  Ga.  App. 
4!'7,    75    S.    E.    S28. 

289-39  Mears  r.  Smith,  19  S.  D.  79, 
]0-2   N.   \V.   295. 

289-41  Pineland  Club  r.  Robert.  171 
Fed.  341,  96  C.  C.  A.  233;  Shellield  v. 
Co..  3  Ga.  App.  200,  59  S.  E.  725. 
Acts  of  school  board. — Mendel  v.  Dist., 
121  Wis.  SO,  !iS  N.  W.  932. 
Judicial  notice  records  kept  at  asso- 
ciation ineetiii;;s  and  are  best  evidence. 
Norwich  Ins.  Co.  r.  R.  Co.,  46  Or.  123, 
78    P.    1025. 

Corporation  records  as  best  evidence. 
Central  E.  Co.  r.  Sprague  Co.,  120  Fed. 
925,  57  C.  C.  A.  197;  Blanton  v.  Co., 
120  Fed.  318;  Nixon  i:  Goodwin,  3 
Cal.  App.  358,  85  P.  169;  Garmany  v. 
Lrawton,  124  Ga.  876,  53  S.  E.  669; 
Corcoran  v.  Co.,  8  Ida.  651,  71  P.  127; 
Ehrlich  v.  Chevra  Wizna,  86  N.  Y.  S. 
820;  Braxmar  v.  Stanton,  110  App 
Div.  167,  96  N.  Y.  S.  1096;  S.  v.  Mer- 
chant, 48  Wash.  69,  92  P.  890.  Not 
the  only  evidence.  Empire  S.  Co.  v. 
Co.,  10  Ariz.  117,  85  P.  729;  Selley  v. 
Co.,  119  la.  591,  93  N.  W.  590;  S.  v. 
Farrier,  114  La.  579,  38  S,  460;  Ismon 
r.  Loder.  135  Mich.  .''.45,  97  N.  ^V.  769. 
Lease,  certified  by  corporation,  origi- 
nal evidence  under  statute.  Chicago, 
etc.  R.  Co.  V.  Weber,  219  111.  372,  76 
N.   E.  489. 

Certified  statement  of  book  account 
not  original  evidence  under  statute. 
Coppes  t'.  Assn.  (Ind.  App.),  67  N.  E. 
1022. 

290-43  Tutwiler  C,  etc.  Co.  v. 
Wheeler,  149  Ala  354,  43  S.  15;  Ar- 
nold r.  Cofer,  135  Ala.  364,  33  S.  539; 
Beardsley  r.  Hill,  77  Ark.  244.  91  S. 
W.  757;  Hope  v.  Shiver,  77  Ark.  177, 
90  S.  W.  1003;  Barrow  r.  Grant,  116 
La.  952,  41  S.  220;  Neely  r.  Co.,  138 
Mich.  469,  101  N.  W^  664;  Crane  r. 
Waldron,  133  Mich.  73,  94  N.  W.  .593; 
Graham  t*.  Warren,  81  Miss.  330,  33 
S.   71;   Houck   v.   Patty,   100  Mo.   App. 


302,  73  S.  W.  389;  Montpelier  Co.  v. 
l>ist.,  115  Wis.  622,  92  N.  W.  439. 
29()-44  Ilarbison-W.  R.  Co.  r.  Scott 
(Ala.),  <34  S.  547;  Hardv  v.  Randall, 
173  Ala.  516,  55  S.  997;  Hunt  r.  Lav- 
ender, 140  Ga.  157,  78  S.  E.  805;  Win- 
ter V.  Diblde,  251  111.  200,  95  N.  E. 
]0!t3;  Cosgrovo  r.  Franklin,  35  R.  I. 
527,  87  A.  544;  Jones  r.  Harris  (Tex. 
Civ.),  139  S.  \V.  69;  Trice's  Heirs  r. 
.McCaleb  (Tex.  Civ.),  138  S.  W.  792. 
See  Volhard  r.  Volhard,  119  App.  Div. 
266,  104  N.  Y.  S.  578;  Stephens  v. 
Faus,  20  S.  D.  367,  106  N.  W.  56; 
Davis  i\  Ragland,  42  Tex.  Civ.  400, 
93    S.    W.    1099. 

Abstract  of  title,  secondary  evidence. 
Glos  r.  Talcott,  213  111.  81,  72  N.  E. 
707. 

Record  of  deed,  not  best  evidence  of 
deed.  Tucker  v.  Duncan,  224  111.  453, 
79  N.  E.  613. 

Lease. — Southern  R.  Co.   v.  Leard,   146 
Ala.   349,  39  S.  449. 
Original    competent    though    copy    ad- 
mitted.     Tarver    r.    Deppen,    132    Ga. 
79S,  (;5  S.  E.  177. 

290-45  Rollins  f.  R.  Co.,  73  N.  J.  L. 
64,   62   A.  929.   See  Dawson  f.  Orange, 
7S  Conn.  96,  61  A.  101. 
Title   bond. — Combs    v.   Krish,    27   Ky. 
L.  R.  154,  84  S.  W.  562;  Jones  v.  Co., 
29  K}'.  L.  R.  623,  94  S.  W.  6. 
Original  patent  best   evidence.  Butt  v. 
Mastin,    14-3    Ala.    321,    39    S.    217. 
Mortgage. — Brynjolfson    v.    Dagner,    15 
N.   D.   332,   109  N.  W.  320. 
Ownership  of  railroad  cannot  be  shown 
bv    parol.      Black    i.    R.    Co.,    110    Mo. 
App.   19S,   S5   S.   W.  96. 
Parol   admissible   to   complete   descrip- 
tion.    Howard  v.  Adkins,  167  Ind.  184, 
78  N.  E.  665. 

290-46  Stephens  v.  Head,  138  Ala. 
455,  35  S.  565;  S.  V.  Songer,  76  Ark. 
169,  88  S.  W.  903;  Creditors'  Union 
r.  Lundy,  16  Cal.  App.  567,  117  P.  624; 
Reeder  v.  Jones,  6  Penne.  (Del.)  66, 
65  A.  571;  East  St.  Louis  v.  R.  Co., 
238  111.  296.  87  N.  E.  407;  Thomson 
V.  Caverley,  148  111.  App.  295  (to  show 
that  debt  sued  upon  was  not  sched- 
uled in  bankruptcy,  the  schedule 
should  be  produced);  O'Brien  r.  Wo- 
burn,  184  Mass.  598,  69  N.  E.  350; 
Cook  V.  R.  Co.,  78  Neb.  64,  110  N.  W. 
718;  Cooke  r.  Comrs.,  13  Okla.  11,  73 
P.  270  (auditing  of  account  bv  board 
of  health);  Cleburne  r.  Mfg.  Co.  (Tex. 


Civ.").  127  S.  W.  1072;  Hicks  r.  Pogue, 
'  33   Tex.   Civ.   333,   76  S.  W.   786;   De- 
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vanney  v.  Hanson,  GO  W.  Va.  3,  53  S. 
E.  603  (proceedings  of  city  council) ; 
Kohloff  V.  Assn.,  130  Wis.  61,  109  X.  W. 
989  (certificate  of  death).  See  Annis- 
ton  L.  Co.  V.  Edmondson,  141  Ala.  366, 
37  S.  424;  Eipton  v.  Brandon,  80  Vt. 
234,  67  A.  541  (assessment  books). 
Affidavit  of  publication. — Hamilton  v. 
Simon,  178  Fe<l.  130. 
Where  homestead  claimed  records  of 
land  office  should  be  produced.  Craw- 
ford County  Bank  r.  Baker,  95  Ark. 
438,  130  S.  W.  556. 
On  change  of  venue  the  transcript  is 
the  best  evidence,  but  if  oral  evidence 
is  admitted  without  objection,  a  plea 
to  the  jurisdiction  is  properly  over- 
ruled. Berg  V.  S.,  64  Tex.  Cr.  612,  142 
S.   W.   884. 

Bates  filed  with  interstate  commerce 
commission. — Sloop  v.  R.  Co.  (Mo. 
App.),  84  S.  W.  Ill;  Summers  V.  K. 
Co.  (Mo.  App.),  79  S.  W.  481. 
Patent  from  land  office. — Covington  v. 
Berry,  76  Ark.  46ii,  88  S.  W.  1005; 
Boynton  f.  Ashabranner,  75  Ark.  415, 
88  S.  W.  566,  1011,  91  S.  W.  20. 
291-47  Brasch  v.  Co.,  80  Ark.  425, 
97  S.  W.  445;  Allen  v.  McKay,  139 
Cal.  94,  72  P.  713;  Denver  r.  Spencer, 
34  Colo.  270,  82  P.  590,  2  L.  E.  A. 
(X.  S.)  147  (action  of  park  commis- 
sioners provable  bv  parol) ;  S.  i.  Ca- 
hill,  131  la.  155,  105  N.  W.  691;  Kin- 
nev  V.  Howard,  133  la.  94,  110  N.  W. 
282;  S.  V.  Junkin,  79  Neb.  532,  113  N. 
W.  256  (records  contradictory) ;  Baker 
County  V.  Huntington,  46  Or.  275,  79 
P.    187. 

291-48  Northern  Ala.  R.  Co.  v. 
Eeldman,  1  Ala.  App.  334,  56  S.  16; 
Bates  V.  Hall,  44  Colo.  360,  98  P.  3; 
Bell  v.  Niles,  61  Fla.  114,  55  S.  392; 
P.  V.  Venard,  168  HI.  App.  254;  Miller 
V.  C,  33  Kv.  L.  R.  1001,  112  S.  W.  598; 
P.  r.  Burke,  157  Mich.  108,  121  N.  W. 
282;  General  Conference  Assn.,  etc.  v. 
Assn.,  156  Mich.  504,  132  N.  W.  94; 
Mandelbaum  v.  R.  Co.,  90  N.  Y.  S. 
377;  Galvin  r.  Tibbs,  IT  N.  D.  600, 
119  N.  W.  39;  Warren  v.  Warren  (R. 
I.),  80  A.  593;  Brasfield  v.  Young 
(Tex.  Civ.),  153  S.  W.  ISO;  Gamble 
r.  Martin  (Tex.),  129  S.  W.  3S6. 
Judgment. — Carhart  v.  Oddenkirk,  20 
Colo.  Api>.  402,  79  P.  303. 
Transcript  of  testimony. — Estes  v.  R. 
Co..  m  I^Io.  App.  1.  ^7)  S.  W.  909. 
Admissions  in  pleadings. — Colborn  v. 
Fry,  23  Ind.  App.  485,  55  N.  E.  621. 


Proceedings  before  committing  magis- 
trate.—Bell  V.  S.  (Miss.),  3S  S.  795. 
An  original  petition  and  order,  filed  in 
the  superior  court,  not  admissible  in 
evidence  on  the  trial  of  a  case  in  a 
city  court,  over  the  objection  that  a 
certified  copy  of  such  petition  and  or- 
der should  have  been  introduced. 
Traylor  v.  Epps,  11  Ga.  App.  497,  75 
S.  E.  828,  cit.  Whitaker  v.  S.,  11  Ga. 
App.  208,  75  S.  E.  258. 
Time  of  bringing  action.  —  Mullenarv 
r.  Burton,  3  (al.  A])p.  263,  84  P.  159. 
Parol  evidence  of  service  of  process  is 
secondary.  Lipscomb  v.  Bk.,  66  Kan. 
243,    71    P.   583. 

Construction  of  statute  of  foreign 
state  proved  by  decisions  of  its  highest 
court;  not  bv  opinions  of  lawyers. 
Clark  V.  Eltinge,  39  Wash.  696,  83  P. 
901. 

293-51  White  v.  Co.,  119  Fed.  989; 
121  Fed.  779,  58  C.  C.  A.  55;  Lorenz 
r.  U.  S.,  24  App.  Cas.  (D.  C.)  337; 
Manning  f.  S.,  46  Tex.  Cr.  326,  81  S. 
W.    957. 

But  a  copy  of  the  record  is  inadmis- 
sible.— William  M.  Rice  Institute  V. 
Fieenian  ( Pex.  Civ.),  145  S.  W.  688. 
Record  book  is  best  evidence  of  the 
record.  Brucke  r.  Hubbard,  74  S.  C. 
144,   54    S.    E.    24P. 

293-52  Rex  r.  Yaldon,  17  Out.  L.  R. 
179;  So.  Bitulithic  Co.  v.  Hughston 
(Ala.),  58  S.  450;  United  Order  v. 
Hooser,  160  Ala.  334,  49  S.  354;  Comp- 
ton  V.  Fender,  l32  Ga.  483,  64  S.  E. 
475;  O'Neil  v.  Adams,  144  la.  385,  122 
N.  W.  976;  Fidelity  &  D.  Co.  v.  Co., 
133  Ky.  74,  117  S.  W.  393.  See  East- 
man &  Co.  V.  Watson,  72  Wash.  522, 
130  P.   i:44. 

294-53  See  Cook  v.  R.  Co.,  78  Neb. 
64,  110  N.  W.  718.  Comp.  Porter  v. 
U.  S.,  7  Ind.  Ty.  616,  104  S.  W.  855. 
294-54  Turner  v.  Markham,  155  Cal. 
562,  102  P.  272;  Callowav  v.  S.,  50 
Tex.  Cr.  72,  94  S.  W.  902. 
295-56  Mauldin  v.  R.  Co.,  73  S.  C.  9, 
52    S.    E.    677. 

295-58  Blanton  v.  Co.,  120  Fed.  318; 
Wall  r.  S.,  2  Ala.  App.  157,  56  S.  57; 
Weinstein  &  Sons  r.  Yielding  &  Co., 
167  Ala.  347,  52  S.  591;  Borough  r. 
Harrington,  148  Ala.  305,  42  S.  557; 
McCloskey  r.  Co.,  147  Ala.  573,  42  S. 
67  (meaning  of  "cipher  words"  es- 
tablished bv  parol);  Louisville,  etc. 
R.  Co.  r.  .Johnson.  135  Ala.  232,  33  S. 
661  (population  of  town);  Culver  r. 
'  Caldwell,  137  Ala.  125,  34  S.  13   (mak- 
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ing  examination  of  account  provable 
by  parol);  S.  r.  Matlock,  .1  Poniu'. 
(Del.)  401,  64  A.  2'^9  (whether  person 
voted  may  be  proved  by  parol);  At 
lantic,  etc.  R.  Co.  r.  Dexter,  oO  Fla. 
180,  39  S.  C34.  Ill  Am.  St.  116  (de- 
livery to  carrier  need  not  be  proved 
by  bill  of  ladin^r);  Leon  r.  Kerrison, 
47  Fla.  17'^.  M  S.  173  (owner.sliii)  of 
chattel  provable  bv  parol);  Cabaniss 
r.  S.,  S  (ia.  App.  "l29,  68  S.  K.  819; 
Mason  r.  S.,  1  Ga.  App.  o34,  58  S.  E. 
139;  Minn.  L.  Co.  r.  Ilobbs,  122  Ga. 
20.  49  S.  E.  783  (statement  lease  ex 
isted  provable  by  i>aroI);  Schneider 
V.  R.  Co.,  177  lil.  App.  331;  Louis- 
ville R.  Go.  r.  Ravmoiid,  13.1  Kv.  73S, 
123  S.  W.  281;  i^all  v.  Lou^jhbrid^'e, 
30  Ky.  L.  R.  1123.  100  S.  W.  275  (fact 
of  litigation  shown  by  parol);  Lan- 
dry r.  Laplos,  113  La."  697,  37  S.  HOfi 
(adjudication  at  judicial'sale  provable 
by  parol);  Foster  Mfg.  Co.  r.  Co. 
(Mass.),  101  N.  E.  10S3;  Minn.  D.  Cr , 
I?.  Johnson.  96  Minn.  91,  104  N.  W. 
1149,  107  N.  W.  740  (existence  of  ten- 
ancy provable  bv  j.arol);  Kevlon  r.  \l. 
Co.,  114  Mo.  App.  66,  89  S."  W.  337; 
De  Voe  r.  R.  Co.,  174  N.  Y.  1,  66  N.  E. 
568;  Lipschutz  v.  Weatherlv,  140  N. 
C.  30.1,  .13  S.  E.  132  (sending  reply 
telegrams  shown  bv  parol);  Whitcomb 
V.  Oiler  (Okla.),  137  P.  709;  McCants 
f.  Thompson,  27  Okla.  706,  11. 'i  P.  000; 
Loiter  r.  Dwver  P.  Co..  66  Or.  474, 
133  P.  11  SO;  Oliver  r.  Hutchinson,  41 
Or.  443,  69  P.  1.39,  1024;  :\ritchincr  r. 
po.,  70  S.  C.  o22,  no  S.  E.  190  (ex- 
istence of  quarantine);  Oliver  r.  Co., 
65  S.  C.  1,  43  S.  E.  307  (purchase  of 
railroad  ticket);  Rowan  r.  S.,  57  Tex. 
Cr.  625,  124  S.  W.  66S;  Rink  r.  S.,  48 
Tex.  Cr.  598,  89  S.  W.  1075;  Neblett 
P.  Barron  (Tex.  Civ.),  160  S.  W.  1167; 
Cartwright  r.  Canode  (Tex.  Civ.),  13S 
S.  W.  792;  Missouri  Glass  Co.  r.  Rob- 
erts (Tex.  Civ.),  137  S.  W.  433;  Echols 
c.  Co.,  3«?  Tex.  Civ.  65.  S4  S.  W.  10S2 
(when  indebtedness  contracted);  Col- 
lins V.  S..  47  Tex.  Cr.  497.  St  S.  W. 
585  (defendant  may  be  asked  whether 
he  had  a  liquor  license);  Phillips  r. 
Welts.  40  Wash.  501,  82  P.  737  (min- 
utes of  county  board  not  exclusive 
evidence  of  its  doings). 
See  Cocke  &  Co.  r.  C.  &  T.  Co.  (Tex. 
Civ.),  155  S.  W.  1019,  and  vol.  10,  p. 
832,  et  seq. 

Execution  issued.  —  Barnes    r.    Imhoff, 
254   Mo.  217,   162  S.  W.   152. 


File  mark. — Gove  r.  .\rmstrong  (Vt.), 
^!»    \.    S()S. 

Oue  who  can  testify  of  his  own 
knowledge  is  a  competent  witness  of 
the  jiosscssion  of  goods  by  a  carrier 
'and  of  the  dates  of  reception  anil 
.loliverv.  Walker  f.  S.,  11  Ga.  App. 
•J.-].  74  S.  E.  1100. 

That  an  animal  was  registered. — Nat. 
St;ite  Pk.  r.  Ricketts  (Tex.  Civ.),  152 
S.    W.   016. 

295-59   W.  U.  T.  Co.   v.  Cline,  8  Ind. 
.Xpi-.   301,   35   N.   E.   564. 
295-60   Gurlev    v.   R.    Co.,   206    Mass. 
534,    92    N.    E.    714;    Bissett    r.    Lumb. 
Co.,  156  N.  C.  162,  72  S.   E.  205;   Crist - 
ler  V.  Williams  (Tex.  Civ.  ),  130  S.  W. 
608;    Star    Grocer    Co.   r.    Bradford,    70 
W.  Va.  496,  74  S.  E.  509. 
297-61     See    Gordon    r.    Funkhouser, 
100  Va.  675,  42  S.  E.  677.  Comp.   Bush 
r.   Co.,   127  Ga.  308,  56  S.  E.  430. 
297-62     Doll  V.  Co.,  33  Mont.  SO,  S] 
P.  025. 

297-63  Connor  r.  Nevada,  188  Mo. 
148,  86  S.  W.  256;  Hoisting  Mach.  Co. 
r.  Iron  Wks.,  84  N.  J.  L.  504.  .'^7  A. 
331;  Empire  Co.  r.  Hench,  219  Pa.  135, 
67  A.  995;  Polk  r.  S.  (Tex.  Cr.).  152 
S.  W.  907;  Star  Grocery  Co.  r.  Brad- 
ford, 70  W.  Va.  VM\,  74"  S.  E.  509. 
Title  to  corporate  office.  —  Empire 
Smelting  Co.  r.  Gardiner,  10  Ariz.  117, 
85  P.  729;  Stovell  r.  Co.,  38  Colo.  80, 
S7    P.    1071. 

Where  the  tenure  of  office  is  only  col- 
laterally involved,  the  statement  by  a 
witness  that  he  was  president  of  a 
named  corporation  was  not  objection- 
able, on  the  ground  that  the  minutesi 
of  the  corporation,  showing  his  elec- 
tion, constituted  higher  and  better  evi- 
dence of  the  fact.  Knight  r.  Landia, 
11  Ga.  App.  530.  75  S.  E.  834. 
Corporate  existence  and  nature. — Dick 
r.  S.,  107  Md.  n,  08  A.  286,  576;  S.  r. 
Wise,  ISO  Mo.  42,  S4  S.  W.  954. 
297-64  Shepherd  r.  Sartain  (Ala.), 
04  S.  57;  Drews  r.  Burton,  76  S.  C. 
362,  57  S.  E.  170;  Smith  V.  Bk.,  43 
Tex.  Civ.  495,  95  S.  W.  1111;  House 
r.  Holland,  42  Tox.  C\v.  502,  94  S.  W. 
153. 

Payment  by  check. — .\rmour  &  Co.  v. 
Bluthciithal  i  P,ickart,  9  Ga.  Ajip.  707, 
72    S.    E.    168. 

298-66  Payment  of  claim  made  in 
writing  may  be  testified  to  without 
producing  claim.  Rabon  r.  R.  Co.,  149 
N.  C.  59,  62  S.  E.  743. 
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298-67     See    Hapins    v.    Ins.    Co.,    72 

S.  ('.  216,  51  S.  E.  ()S3. 
298-68  Memorandum  secondary  evi- 
dence to  witness'  niemorv.  Pugh  r. 
Bell,  21  Cal.  App.  .530,  132  P.  2S6;  P. 
f.  Silvers,  6  Cal.  App.  69,  92  P.  506; 
Manchester  Assur.  Co.  v.  E.  Co.,  46  Or. 
162,  79  P.  60,  69  L.  R.  A.  475;  S.  r. 
Mann,  39  Wash.  144,  81  P.  561.  But 
see  Smith  v.  Plant,  216  Mass.  91,  103 
N.  E.  58. 

298-69  Comp.  Meyer  v.  Ins.  Co.,  127 
Wis.  293,  106  N.  W.  1087. 
299-70  Sechrist  v.  Atkinson,  31  App. 
Cas.  (D.  C.)  1;  P.  v.  Woodward,  71 
Misc.  607,  130  N.  Y.  S.  854;  Henry  r. 
Wanamaker,  45  Pa.  Super.  346;  Eowan 
f.  S.,  57  Tex.  Cr.  625,  124  S.  W.  668 
(age  of  child  testified  to  by  mother  ex- 
cludes entry  of  fact  made  by  her) ; 
Laudermilk  v.  S.,  47  Tex.  Cr.  427,  83 
S.  W.  1107;  Conover  r.  Co.,  38  Wash. 
172,  80  P.  281;  Halverson  f.  Co.,  35 
Wash.  600,  77  P.  1058. 
Qualifications  of  petitioners. — Ahem  v. 
Dist..  39  Colo.  409,  S9  P.  963. 
Performance  of  religious  ceremony  of 
marriage. — Massucco  v.  Tomassi,  80  Vt. 
ISO.    67    A.    551. 

Proof  of  indebtedness. — Stein  v.  Board, 
l.?5  la.  539,  113  X.  W.  339. 
S(M>-71  Entry  in  family  bible  not  ad- 
missible to  prove  age,  while  maker 
alive.  S.  V.  Miller,  71  Kan.  200,  80 
P.  51. 

Confession  must  be  shown  by  testimony 
of  jierson  to  whom  made;  not  by  steno- 
graphic copy.  P.  v.  Silvers,  6  Cal.  App. 
69,  92  P.  506. 

300-72  P.  r.  Balmain,  16  Cal.  App. 
2S,  116  P.  303. 

300-7.t  Piano  r.  S.,  161  Ala.  88,  49 
S.  803,  mark  or  brand  on  stolen  goods. 
300-75  Oral  identification  of  mutil- 
ated writing.  Baltes  Co.  v.  Sutton,  32 
Ind.  App.  14,  69  N.  E.  179. 
301-77  Size  of  footprint  shown, 
without  stick  used  to  measure  with. 
Weaver  v.  S.,  46  Tex.  Cr.  607,  81  S.  W. 
39. 

Identification  of  land  by  copy  of  orig- 
inal ]>lat.  Chicago  v.  LeMoyne,  119 
Fed.  662,  56  C  C.  A.  278. 
301-78  Pope  r.  S.,  174  Ala.  63,  57 
S.  245;  Chambers  r.  S.  (Ca.l,  81  S.  E. 
880;  Underwood  r.  C,  119  Kv.  384,  27 
Ky.  L.  R.  8.  «4  R.  W.  310. 
Refupal  to  produce  article  after  demand 
c.nuso  for  ro-civing  secondary  evidence 
of  its  value.  Sullivan  r.  Girson,  39 
Mont.  274,  102  P.  320. 


301-79  Moore  f.  S.,  159  Ala.  97,  48 
S.  688;  Cent,  of  Ga.  R.  Co.  r.  Mathis, 
9  Ala.  App.  643,  64  S.  197  (purchase  of 
railroad  ticket);  Gaston  v.  R.  Co.,  120 
Ga.  516,  48  S.  E.  188;  Slaughter  v. 
Heath,  127  Ga.  747,  57  S.  E.  69;  Caban- 
iss  V.  S.,  8  Ga.  App.  29,  68  S.  E.  S49; 
Baltes  Co.  v.  Sutton,  32  Ind.  App.  14, 
69  N.  E.  179;  Brusseau  r.  Co.,  133  Ta. 
245,  110  N.  W.  577;  S.  v.  Bennett  (la.), 
HON.  W.  150;  S.  f.  McKinnon,  99  Me. 
166,  58  A.  1028;  A.  J.  Dwyer  P.  L. 
Co.  V  Whiteman,  92  Minn.  55,  99  N. 
W.  362;  Rollins  v.  R.  Co.,  73  X.  J.  L. 
64,  62  A.  929;  Andrews  r.  Grimes,  148 
N.  C.  437,  62  S.  E.  519;  Phila.  U. 
Agency  r.  Brown  (Tex.  Civ.),  151  S. 
W.  899;  Wright  r.  Giles  (Tex.  Civ.), 
129  S.  W.  1163;  Missouri  etc.  R.  Co.  V. 
Crum,  35  Tex.  Civ.  609,  81  S.  W.  72. 
Receipt  of  telegram. — Postal  Tel.  Co. 
i\  Thornton,  153  Ky.  176,  154  S.  W. 
1100. 

Existence  of  instrument  of  record  not 
provaVjle  bv  parol.  Shannon  v.  Sum- 
mers, 86  Miss.  619,  38  S.  345.  But  see 
Vol.  10,  p.  829. 

302-80  McLendon  f.  Rubenstein 
(Ala.),  61  S.  902;  P.  v.  Barker,  144 
Cal.  705,  78  P.  266;  McCleary  v.  S. 
(Md.),   89   A.   1100. 

Delivery  of  contract.  Pecos  &  X.  T. 
R  Co.  V.  Cox  (Tex.  Civ.),  150  S.  W. 
265. 

305-89  Byrd  v.  Beall,  161  Ala.  594, 
50  S.  53;  Hutchinson  v.  Plant  (^fass.), 
105  N.  E.  1017;  Coolev  r.  Collins,  186 
Mass  507,  71  N.  E.  979. 
No  presumption  there  is  better  evidence 
of  a  loan  than  admission  of  debtor. 
Schfll  V.  Weaver,  225  111.  159,  80  N. 
E.    95. 

306-90  P  r.  Giro,  197  N".  Y.  152,  90 
N.  E.  432.  For  full  discussion  see  Pur- 
inton  r.  Purinton,  101  Me.  250,  63  A. 
925. 

306-91  Brown  v.  Ins.  Co.,  14  Haw. 
80;  Purinton  r.  Purinton,  101  Me.  250, 
63   A.  925. 

The  contents  of  the  writing  cannot  he 
so  proved. — In  re  Guinasso's  Est.,  13 
Cal.  App.  518,  no  P.  335. 
306-92  C.  r.  Boraskv,  214  Mass.  313, 
101  N.  E.  377;  Mcintosh  f.  Wales 
(Wyo.).  134  P.  274. 

Testimony  of  person  who  witnessed 
weighing. — Richmond  L.  &  R.  Co.  v. 
Blau.  210  Fe.l.  887. 

307-93     Handwriting,  fastor  r.  Bern- 
stein. 2  Cal.  App.  703.  84  P.  lAA. 
307-94     Testimony  of  plaintiff  as  to 
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what  oiH'Urroil  at  former  trial  is  not 
80i-oti(lary  to  that  t)f  8trMo<,'rai'lior. 
Diikiiiau  1-.  Ma.Doiiakl,  50  Misc.  J31, 
!•'.)    N.    Y,    S.    \-l\K 

308-97  Pittsburg,',  etc.  R.  Co.  v. 
(hi.a-u,  2lL'  111.  J7S,  89  N.  E.  102L'. 
Best  available.— Bosso  c.  Weik  (Mo. 
Api-.),  ii'y  s.  \v.  417. 
308-98  Southern  K.  Co.  f.  Tna.  Co., 
177  Ala.  3i:7,  TjS  S.  313;  BulTord  v. 
Littlo,  i:)y  Ala.  300,  48  S.  697;  South- 
ern 1{.  Co.  V.  Howell,  135  Ala.  Go'.i,  .".  1 
S.  «;  Hig  Three  .M.  i  M.  Co.  r.  Hamil- 
ton. i:.7  Cal.  130,  107  P.  301;  Beach  r. 
Schroetler,  47  Colo.  312,  107  P.  271; 
Carhart  r.  Odilenkirk,  20  Colo.  App.  402, 
79  P.  303;  Patton  r.  Bk..  124  Ca.  905, 
974.  -.3  S.  E.  GC4;  McAllister  f.  S.,  7 
Oa.  App.  541,  G7  S.  K.  221;  Mason  v. 
Truitt,  257  111.  IS,  100  N.  E.  202;  Peter- 
son V.  Co.,  238  111.  403,  ,S7  X.  E.  345; 
U.  S.  etc.  Ins.  Co.  v.  Harvey,  129  111. 
App.  104;  Kenne.lv  r.  Borah,  226  111. 
243,  SO  N.  E.  767;  W.  U.  T.  Co.  r. 
(line.  8  Ind.  Api».  364,  35  N.  E.  564; 
Walker  v.  Cornett  (Ky.),  122  S.  W.  841; 
Woihert  f.  Hanan,  136  App.  Div.  3S,S, 
121  N.  Y.  S.  35;  Ruemer  r.  Clark,  105 
N.  Y.  S.  659;  First  Nat.  Bk.  c.  Miller, 
48  Or.  587,  87  P.  S92;  S.  v.  Winter,  S3 
S  C.  153,  65  S.  E.  209;  Berg  r.  S., 
64  rex.  Cr.  612,  142  S.  W\  884;  Peck  v. 
Morgan  (Tex.  Civ.),  156  S.  W.  917; 
Hat zf eld  v.  Walsh  (Tex.  Civ.),  120  S. 
W.  525. 

See  Vol.  9,  p.  119,  n.  10,  and  Supp. 
thereto. 

On  appeal,  must  be  considered  when 
not  ob.jerted  to  when  otlered.  Doyle- 
stown  Agr.  Co.  c.  Lumb.  Co.,  109  Me. 
30],  84  A.  146. 

Grounds    must    be    stated. — Tucker    v. 
1)1111.  an,  224   111.  4",.''.,  79   \.   E.  613. 
Call    for    papers    not    necessary,     ^fa- 
hanev  r.  Carr,  175  N.  Y.  454,  67  X.  E. 
90.1. 

Failure  to  object  to  want  of  notice. 
Consi.lino  r.  Dubuque,  126  la.  283,  102 
N.  W.  102. 

3O8-09  White  r.  Bk..  119  711.  App. 
354;  Doll  r.  Co.,  33  Mont.  SO,  81  P. 
62">;  McCorniack  r.  Mandelbaum,  102 
App.  Div.  302.  92  N.  V.  S.  425;  Rosen- 
berg r.  Goldstein,  38  Misc.  753.  7s  N. 
Y.  S.  S31.  Contra,  Mansfield  r.  Bell, 
24  Pa.  Super.  447. 

Failure  of  party  relying  on  best  evi- 
.lonrc  to  produce  it  prerludes  him  from 
objecting  to  secondarv  rvidonce.  Moor< 
»■.  Kirby,  52  Tex.  Civ.  ^00,  115  S.  W 
632. 


|3<»9-3  Perry  /-.  S.,  155  Ala.  93,  46  S. 
J470;  Bickley  v.  Bickley,  136  Ala.  548, 
34  S.  946;  Columbia  County  Bk.  v. 
Emerson,  101  Ark.  331,  142  S.  W,  848; 
Bauer  r.  S.,  144  Cal.  740,  78  P.  2S0; 
Mortgage  Trust  Co.  r.  Elliott,  36  Colo. 
2;5S,  S4  P.  9vS0;  Skinner  Mfg.  Co.  f. 
Douville,  57  Fla.  ISO,  49  S.  125;  Con- 
ant  V.  .lones,  120  Ga.  568,  48  S.  E.  234; 
.lohnson  County  Sav.  Bk.  v.  Richard- 
son, 9  Ga.  App.  466,  71  S,  E.  757; 
Pepjjcr  r.  James,  7  Ga.  App.  518,  67  S. 
E.  2 IS;  P.  f.  ^•all,  242  111.  284,  89  N. 
E.  1012;  S.  V.  Clark,  141  la.  297,  119 
X.  W.  719;  Haas  v.  Chubb,  67  Kan. 
7S7,  74  P.  230;  C.  v.  Parlin  Co.,  118  Ky. 
16S,  SO  S.  W.  791;  Huntoon  t.  Brendo- 
muehl,  123  Minn.  54,  144  N.  W.  420; 
Strand  r.  R.  Co.,  101  Minn.  S5,  111  N. 
W.  95S,  112  N.  W.  9S7;  Zollman  V. 
Tarr,  93  Mo.  App.  234;  I'rice  v.  Cleven- 
ger,  99  Mo.  App.  536,  74  S.  W.  S!)4; 
Bradstreet  r.  Bk.  Co.,  89  Neb.  590,  131 
N.  W.  956;  Sheridan  Coal  Co.  r.  Hull 
Co.,  87  Neb.  117,  127  N.  W.  218;  Sam- 
uelson  V.  Co.,  1  Neb.  (Unof.)  815,  95 
N.  W.  809;  Hall  V.  Callingham,  74  N. 
J.  L.  211,  65  A.  123;  Rosenberg  f. 
Surety  Co.,  140  App.  Div.  436,  125  N. 
Y.  S.  257;  March  r.  Wvcoff,  111  N.  Y. 
S.  669;  Kann  v.  Weir.  95  N.  Y.  S.  584; 
Quinn  v.  R.  Co.,  91  App.  Div.  4S9,  86 
N.  Y.  S.  883;  Avery  r.  Stewart,  134  N. 
C.  287,  46  S.  E.  519;  Tualatin  Academy 
f.  Kcene,  .59  Or.  496,  117  P.  424;  Morris 
f.  Co.,  44  Tex.  Civ.  4.sS.  99  S.  W.  178; 
Pennington  v.  Co.,  34  I'tah  223,  97  P. 
115;  Snyder  v.  Co.,  65  W.  Va.  1,  63  S. 
E.   616. 

See  American,  etc.  Co.  v.  Mercedes  Co. 
(Tex.   Civ.),   155  S.  \\.  286. 
Photograph  must  be  shown  to  be  cor- 
re.t.     I'oit.M-  r.  Buckley,  147  Fed.  140, 
7-^  ('.  C.  A.  W^. 

Primary  evidence  must  have  been  ad- 
missible.    Mever   r.   Ins.   Co.,   127   Wig. 
2!»:;.    106   N.   W.   1087. 
309-4     See  Jones  i.  Neal,  44  Tex.  Civ, 
412.  98  S.   W.  417. 

310-6  S.  V  Conroy.  126  Ta.  472,  102 
N.  W.  417;  June  r.  Lal.a.Iie.  132  Mich. 
135,  92  N.  W'.  937;  Nelson  Mfg.  Co.  f. 
Shreve.  104  Mo.  App.  474,  79  S.  W.  488; 
First  Nat.  Bk.  r.  Wright.  KH  Mo.  App. 
242,  78  S.  W.  686;  Tnterurbnn  C.  Co.  r. 
Hayps.  191  Mo.  248,  89  S.  W^  927; 
Whitwell  r.  .Tnhnson,  2  Neb.  (Unof.) 
66,  96  N.  W.  272;  S.  r.  Freshwater.  30 
T^tah  442.  85  P.  417;  Lee  r.  Follensby, 
«6  Vt.  401.  S5  A.  915. 
Evidence  sufficient. — Curtsinger  v.  Mc- 
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Gown  (Tex.  Civ.),  149  S.  W.  303. 
Proof  of  delivery  (Stonehill  W.  Co.  v. 
Lui)0,  110  N.  Y.  S.  408)  and  receipt 
of  letters  must  be  made.  Hardin  c. 
E.  Co..  120  Mo.  App.  203,  96  S.  W. 
€81. 

Letter  received  as  reply  presumed  gen- 
uine. Loverin  v.  Baumgarner,  59  W. 
Va.  46,  52  S.  E.  1000. 
Need  not  be  clear  and  convincing 
proof.  S.  V.  Leasia,  45  Or.  410,  78  P. 
32S. 

Telegram.  —  Authenticity  must  be 
shown.  Yeiser  v.  Cathers,  5  Neb. 
(Unof.)  204,  97  N.  W.  840;  Peycke  i. 
Shinn,  68  Neb.  343,  94  N.  W.  135;  Cobb 
f.  Co.,  57  W.  Va.  49,  49  S.  E.  1005. 
310-8  Houston,  etc.  R.  Co.  v.  De 
Berry,  34  Tex.  Civ.  180,  78  S.  W.  736. 
310-9  McCleery  v.  Lewis,  104  Me.  33, 
70  A.  540;  Houghtallinj,'  i".  Houghtall- 
ing  (la.),  112  N.  W.  197;  An<lers  r.  E. 
Co.,  19  Pa.  Super.  564;  Davis  v.  Rag- 
land,  42  Tex.  Civ.  400,  93  S.  W.  1099. 
310-10  Borstelman  v.  Brohan,  81  N. 
J.  Eq.  401,  87  A.  145. 
310-11  Arbuckle  v.  Matthews,  73 
Ark.  27,  83  S.  W.  326;  Phillips  v.  Co., 
184  Mass.  404,  68  N.  E.  84S;  Webster 
V.  Purcell,  186  N.  Y.  549,  79  N.  E.  lllS; 
Jones  v.  Neal,  44  Tex.  Civ.  412,  98  S. 
W.  417;  Dickinson  i\  Smith,  134  Wis. 
6,  114  X.  W.  133. 

Lithograph  map  of  great  age  and  long 
use.  Houston  v.  Finnigan  (Tex.  Civ.), 
85  S.  W.  470. 

Bule  in  favor  cf  ancient  deed  applies 
onlv  to  orijj:inal.  McCloery  r.  Lewis, 
104  Me.  33,  70  A.  540. 
311-12  Roberts  v.  Dover,  72  N.  H. 
147,  55  A.  895;  Collins  i".  MoGuire,  76 
App.  Div.  443,  78  N.  Y.  S.  527;  Mas- 
succo  V.  Tomassi,  80  Vt.  186,  67  A.  551. 
See  Galveston,  etc.  R.  Co.  r.  Penning- 
ton (Tex.  Civ.),  166  S.  W.  464. 
311-13  Northern  A.  R.  Co.  r.  Key, 
150  Ala.  641,  43  S.  794. 
311-14  Kerr  v.  Woodmen,  117  Fed. 
593,  54  C.  C.  A.  655;  Board  of  Comrs. 
V.  Tollman,  145  Fed.  753,  76  C.  C.  A. 
317;  Wall  V.  S.  (Ala.),  56  S.  57;  Stone 
V.  Brick  Co.,  13  Cal.  App.  203,  100  P. 
103  (under  C.  C.  P.,  §1937);  Mortgage 
Trust  Co.  r.  Elliott,  36  Colo.  239,  84  P. 
&80;  Conant  r.  .Tones,  120  Ga.  5fi«,  4S  S. 
E.  234;  Title  Guaranty  &  Suretv  Co.  r. 
Com..  146  Ky.  702,  14"3  S.  W.  401;  Mc- 
Caughn  r.  Young,  S5  ^Miss.  277,  37  S. 
839;  8.  r.  Barrington,  198  Mo.  23,  95 
S.  W.  235;  S.  r.  Leasia.  45  Or.  410.  78 
P.    328;    Robertson    v.    Brothers    (Tex. 


Civ.),  139  S.  W.  057;  Kirby  v.  Blake, 
53  Tex.  Civ.  173,  115  S.  W.  674. 
Proof  of  handwriting  of  writer  of  let- 
ter. WhitwL'll  V.  Johnson,  2  Neb. 
(Unof.)  66,  96  N.  W.  272. 
311-16  Johnson  v.  Franklin  (Tex. 
Civ.),  70  S.  W.  611.  Comp.  Masterson 
V.  Harris,  37  Tex.  Civ.  145,  83  S.  W. 
428. 

Parol  evidence  deed  executed. — Baltea 
Laud  Co.  V.  Suttou,  32  lud.  App.  14, 
69   X.  E.  179. 

"The  instrument  was  subscribed  by 
two  witnesses,  and  no  evidence  was 
introduced  tending  to  show  that  they 
were  dead,  or  incompetent  to  testify. 
The  plaintiffs  should  have  produced 
the  subscribing  witnesses  or  have  taken 
their  depositions  to  prove  the  execution 
of  the  instrument. ' '  Columbia  County 
Bk.  f.  Emerson,  101  Ark.  331,  142  S. 
W.   852. 

312-18  Farmers'  &  M's.  Bk.  v.  Co., 
87  Ark.  607,  113  S.  W.  793;  Proctor, 
etc.  Co.  V.  Co.,  128  Ga.  606,  57  S.  E. 
879;  Bright  f.  Allan,  203  Pa.  3S6,  53 
A.  24S;  Rushing  v.  Lanier,  51  Tex.  Civ. 
278,  111  S.  W.  1089;  International  H. 
Co.  V.  Campbell,  43  Tex.  Civ.  421,  96 
S.  W.  93;  Jones  r.  Neal,  44  Tex.  Civ. 
412,  98  S.  W.  417. 

312-19  See  Arbuckle  v.  Matthews, 
73  Ark.  27,  83  S.  W.  326. 
Recorded  plat  of  survey  in  which  land 
located,  showing  execution  of  deeds  to 
grantee  in  lost  deed  and  to  third  per- 
son, with  deed  to  latter,  admissible. 
Rushing  v.  Lanier,  51  lex.  Civ,  27i,  111 
S.    W.    1089. 

Statement  of  facts  in  case  on  file  in 
supreme  court  showing  deed  from 
grantor  to  grantee  in  alleged  lost  deetl 
had  been  received  in  evidence,  compe- 
tent. Rushing  v.  Lanier,  51  Tex.  Civ. 
27S,  111  S.  W.  1089. 
312-20  Ming  r.  Olster,  105  Mo.  460, 
92  S.  W.  898.  See  Freeman  v.  Inst. 
(Tex.  Civ.),  128  S.  W.  629. 
Presumptive  evidence  of  existence  of 
original.  Sims  r.  Scheussler,  2  Ga.  App. 
46(1.   58   S.   E.   nst.l. 

Recitals  in  ancient  writings  forming 
part  of  chain  of  title  to  the  res,  com- 
petent as  tending  to  show  execution 
of  lost  deed.  Freeman  f.  Inst.  (Tex. 
Civ.).  128  S.  W.  629. 
312-21  Mortgage  Trust  Co.  r.  Elli- 
ott. 36  Colo.  23<?.  84  P.  980;  Ruflgear 
-.  Co..  lOS  111.  App.  227.  See  Kirl.v  r. 
Blake,  53  Tex.  Civ.  173,  115  S.  W.  674. 
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'^lS-'22     Ponnington    r.    Co.,   34    Utiih 

i'l::!.  07  P.  115. 

313-23     Proi-tor  &  0.  Co.  v.  Co.,  12S 

<;.•!.   f;0(5,  57  S.   E.  S79. 

313-24     Krios    r.    Co.,    121    Mo.    App. 

I'^l.   !)s    S.    W.    10S6. 

313-25     Comp.      Kiishin^     r.     Lanier, 

51   Tex.  Civ.  27S.  Ill  S.  W.  10S9.     See 

Car]>ontor    r.    Jones,    7G    Ark.    1(33,    88 

S.  W.  871;  Kenniff  r.  Caulfiel.l,  140  Cal. 

34,  73  P.  SO?.;   Lancaster  r.  Loo,  71    S. 

C.   2Sn,  r.l    S.  E.   139;   Carter   r.   Won.l. 

Vr.l    Va.   (!*<.   48   S.   E.   553. 

314-26     Flori.la  C.  C.  liottlinj,'  Co.  r. 

Ki-kor.  136  Ca.  411,  71  S.  E.  734;  P.  r. 

Wiomors,    225    111.     17,    SO    N.     E.    45; 

^L-ir.h    r.    Wvcoff,    111    N.    Y.    S.    W9; 

Bnnvn  V.  S.  (Tex.  Cr.),  150  S.  W.  43(); 

Koonan    r.    Co.,   57    ^Vash.    367,    lOG   P. 

111:2. 

315-27     Farmers'  &  M's.  Bk.  r.   Co., 

87   Ark.  607.   113   S.   W.  793;   Cowart  I'. 

F-n.ler.  137  Oa.  5S6,  73  S.  E.  822. 

315-28     McAllister     r.    S.,    156    Ala. 

122.  47  S.   161;    Vaughan's  S.   Store  i". 

Strinirfellow,  56  Fla.  708,  48  S.  410,  cit. 

th.^   text. 

315-29     Tnion  Nat.  Bk.  r.  Dean,  15  i 

Ai'p.  Div.  869,  139  N.  Y.  S.  835. 

315-30     S.  r.  Clark,  141    la.  297,   119 

\.   W.   719;    Lohnos  r.  Baker,   156   Mo. 

App.  397,  137   S.  W.  282;   Dver   v.  Mc- 

Whirter,   51    Tex.   Civ.   200,    111    S.    W. 

1053. 

315-31     Third    person    in    possession 

al'sent  from  state,  ailmissible.    Webb  r, 

Grav   (Ala.),  62  S.  194. 

315-32     Chicago,   etc.   R.   Co.  r.  Eis- 

ley.   ">  Tex.  Tiv.  66.  119  S.  W.  S97. 

Writing  excluded  for  want  of  proof  of 

execution. — Visflior   v.   K.   Co.,   250   111. 

572,   KiO   X.  E.  270. 

316-33     See    Haves    v.    Wagner,    113 

III.   Ai-P.   299. 

316-34     P.    r.    Ellenbogen,    114    App. 

Div.    ^<•2,  99   N.   v.   S.   897. 

316-35     Russo-Chincse     Bk.     v.     Nat. 

Bk.,    1S7    Fe<l.    80,    109    C.    C.    A.    39<^; 

Monett,   etc.    Co.    v.   Monett,   186   Fed. 

360;    Tn    re   Strang,    166   Fed.    779;    St. 

Louis,   etc.  E.   Co.   r.   Burrow,   89    Ark. 

178,  116  S.  W.  19S;  Arkansas,  etc.  Tns. 

Co.  V.  Woolverton,  82  Ark.  476,  102  S. 

W.    226;    P.    r.    Murphv.    20    Cal.    Aj^p. 

398,  129  P.  603;  Tn  re  "He^-^vood 's  Est., 

154    Pal.   312.   97   P.    825;    Baur^r    r.   S., 

144    Cal.    740.    78    P.    280;    Williams    r. 

Richardson.    66    Fla.    234.    63    S.    446; 

Fambrough  r.  De  Vane  (On.).  82  S.  E. 

249;    Atlantic    rt-.    f'n.    r.    Hill.    12    (?a 

App.  392,  77  S.  E.  316;  Hicks  r.  Co.,  12 


(ia.  Api).  601,  78  S.  E.  133;  Conant  f. 
.lonos,  \-20  Ga.  r^l]'^,  48  S.  E.  234;  O'Neill  Jil 
Mfg.  Co.  r.  Harris,  127  Oa.  640,  56  S.  "I 
E.  739;  Mover  r.  Purcell,  214  111.  6l\ 
73  N.  E.  392;  Hiss  r.  Hiss,  228  111. 
414,  *il  N.  E.  10."6;  North  Am.  R.  &  U. 
House  r.  McKlligott,  227  111.  317,  81 
N  E.  3S8;  Concord  A.  H.  Co.  r,  O'Brien, 
228  111.  360,  81  N.  E.  103S;  Iloblit  r. 
Howser,  171  111.  App.  19;  Boening  r. 
N.  Am.  Union,  155  111.  App.  528;  Ed- 
Mnrds  Mfg.  Co.  r.  Stoops  (Ind.  App.), 
102  N.  E.  980;  Cibbs  r.  Potter,  166  Ind. 
4  71,  77  N.  E.  942;  Wolf  V.  Wolf,  152 
la.  121,  131  N.  W.  SS2;  Brier  r.  Davis, 
122  Ta.  59,  96  N.  W.  9s3;  Considiue  v. 
Dubuque,  126  la.  283,  102  N.  W.  102; 
Smith  C.  &  Co.  V.  Stock  Co.  (Kan.), 
140  P.  108;  Barker  v.  R.  Co.,  88  Kan. 
767,  129  P.  1151,  43  L.  R.  A.  (N.  S.) 
1121;  Walter  v.  Calhoun,  88  Kan.  801, 
129  P.  1176;  Drake  v.  llolbrook,  25  Kv. 
L.  R.  1489,  78  S.  W.  158;  Winn  P.  Bk. 
r.  Lumb.  Co.,  133  La.  382,  62  S.  907; 
U.  S.  Pegwood  etc.  Co.  r.  R.  Co.,  104 
Me.  427,  72  A.  190  (railroad  location); 
Cumberland  etc.  Co.  r.  Do  Witt,  120  ^Td. 
Z^\,  87  A.  927;  Koch  r.  Wimbrow,  111 
Md.  21,  73  A.  896;  Safe  Deposit  Co.  v. 
Turner.  98  Md.  22,  55  A.  1023;  GoMer 
V.  Welsh,  169  Mich.  490,  135  N.  W. 
280  (eopv  of  a  note);  Conkling  i". 
Nichola8,']33  Mich.  651,  95  N.  W.  745; 
Jordan  r.  Co.  (Miss.),  65  S.  276;  Howie 
V.  Plntt.  83  Miss.  15,  35  S.  216;  Ellison 
V.  Dunlap  (^lo.),  78  S.  W.  155;  Guil- 
bert  r.  Kessinger,  173  Mo.  App.  680, 
160  S.  W.  17;  Hanna  v.  Ins.  Co.,  109 
Mo.  App.  152,  82  S.  W.  1115;  Morev  r. 
Clopton,  103  Mo.  App.  368,  77  S.' W. 
467;  S.  r.  Harrington,  198  Mo.  23,  95 
S.  W.  235.  260;  Brookshier  r.  Co.,  91 
Mo.  App.  ."99;  Zollman  r.  Tarr,  93  Mo. 
App.  234;  So.  Omaha  r.  Wrzesinski.  06 
Neb.  790,  92  N.  W.  1045;  Mack  r. 
Mack,  94  Neb.  504,  143  N.  W.  454; 
Risher  r.  Mad.scn,  94  Nov.  72,  142  N. 
W  700;  Belknap  r.  Tillotson  (N.  J.), 
88  A.  841;  Corona  K.  Co.  r.  Lichtman, 
84  N.  J.  L.  363.  86  A.  371 ;  P.  r.  Schles- 
sel,  127  App.  Div.  510,  112  N.  Y.  S. 
45;  Brunnemer  r.  Cook.  89  App.  Div. 
406,  85  N.  Y.  S.  954;  Tommercial  etc. 
Co.  V.  Wolfe  (Okla.),  137  P.  704;  Man- 
chester Assur.  Co.  r.  R.  Co..  46  Or.  162. 
79  P.  60.  69  L.  R.  A.  475;  Boalsburg 
W.  Co.  r.  Water  Co.,  240  Pa.  198,  87 
A.  609;  Mulhearn  r.  Roach,  24  Pa. 
Super.  483;  Emory  v.  McCoy,  36  Pa. 
r.  r.  3lifi;  Flint  Motor  Car  Co.  r.  Ever 
,  son,  34  R.  I.  65,  82  A.  726;   Talbert  f. 


244 


BEST  AND  SECOXDAHY  EVIDENCE 


YoJ.  2 


Talbert  (S.  C),  81  S.  E.  644;  La  Eue 
r.  Co.,  17  S.  D.  91,  95  N.  W.  292; 
Stephens  f.  Faus,  20  S.  D.  367,  106  N. 
W.  56;  Asbcck  v.  S.  (Tex.  Cr.),  156 
S.  W.  925;  Houston  Pack.  Co.  v.  Grif- 
fith (Tex.  Civ.),  164  S.  W.  431;  Martin 
V.  Eeid  (Tex.  Civ.),  160  S.  W.  1094; 
Eule  f.  Richards  (Tex.  Civ.),  ].59  S.  W. 
386;  Waterman,  etc.  Co.  v.  Eobins  (Tex. 
Civ.),  1.59  S.  W.  360;  Hamilton  r.  S. 
(Tex.  Cr.),  152  S.  W.  1117;  Floresville 
O.  &  Mfg.  Co.  f.  R.  Co.,  55  Tex.  Civ. 
78,  118  S.  W.  194;  Johnson  v.  Franklin 
(Tex.  Civ.),  76  S.  W.  611;  White  v.  R. 
To.  (Vt.),  89  A.  618;  Wash.  T.  Co.  v. 
Koves  (Wash.),  139  P.  638;  Starwich  v. 
Glass  Co.,  64  Wash.  42,  116  P.  459; 
Hudson  V.  Ellsworth,  56  Wash.  243,  105 
P.  463;  S.  f.  Champoux,  33  Wash.  339, 
74  P.  557;  Austin  v.  Callowav  (W.  Va.), 
SO  S.  E.  369;  Wilson  v.  MeConnell  (W, 
Va.),  77  S.  E.  540;  Bazplou  r.  Lyon, 
128  Wis.  337,  107  N.  W.  337;  Kellv,  etc. 
Co.  V.  Co.,  120  Wis.  84,  97  N.  W.  674. 
See  Birch  River  Boom  &  L.  Co.  v. 
Luiiib.  Co.,  71  W.  Va.  507,  76  S.  E. 
!t72. 

"There  is  no  provison  in  the  statutes 
of  Texas  for  the  use  of  cojiios  of  the 
record  of  instruments,  except  in  cases 
where  a  party  to  a  suit  shall  file  among 
the  papers  of  the  cause  an  affidavit 
stating  that  the  instrument  of  writing 
has  been  lost,  or  that  he  cannot  procure 
the  original.  Rev.  Stats.,  art.  2312. 
Appellant  had  the  right  to  object  to 
the  copies  of  the  record  of  the  instru- 
ments when  offered  in  evidence,  no 
matter  how  long  they  had  been  on 
file."  Green  f.  Gregory  (Tex.  Civ), 
142  S.  W.  999. 

"It  is  an  elementary  principle  that 
parol  evidence  of  the  contents  of  a 
written  instrument  are  inadmissible  in 
evidence  unless  the  loss  or  destruction 
of  the  instrument  is  accounted  for  by 
the  person  in  whose  hands  it  was  at 
the  time  of  the  loss  or  destruction,  if 
that  person  be  livintr. "  Pittsburgli.  etc. 
R.  Co.  r.  Brown,  178  Tnd.  11,  97  N.  E. 
U5,  98   N'.   E.   625. 

"It  is  held  with  us  that  the  operation 
of  this  rule  is  not  necessarily  affected 
by  the  fact  that  the  proper  custody  of 
the  written  paper  is  no  longer  within 
the  .jurisdiction  of  the  court."  Greene 
r.  Grocerv  Co.,  159  N".  C.  119,  74  S.  K 
R13. 
'This  preliminary  proof  of  inability  to 
produce  an  original  <locumont  is  ad- 
dressed to  the  trial  .judge,  who  decides 


from   such  proof  whether  the  evidence 
offered  is  the  best  evidence  obtainable. 
If   so,    it    is   admitted,   and   is   for   the 
jury  to   pass  upon."    G elder  t.   Welsh, 
169  Mich.  490,   135  N.  W.  280. 
Lost    pass. — International,    etc.    R.    Co. 
V.  Lynch   (Tex.  Civ.),  99  S.  W.  160, 
Ballots    destroyed. — P.    r.    Davidson,    2 
Cal.   App.   100,   S3   P.  161, 
Lost  pardon. — Yzaguirre  v.  S.,  48  Tex. 
Cr.   514.   85   S.  W.   14. 
Lost  bill  of  sale.— Shultis  r.  Rice,  114 
Mo.    App.   274,   89   S.   W.    357.   • 
318-37     Sims     f.     Scheussler,     2     Ga. 
App.  466,  58  S.  E.  693;  S.  f.  Horine,  70 
Kan.   256,  78  P.  411;   Miller  r.  Goodin 
(Kv.),  124  S.  W.  818;  Anderson  v.  Co., 
(Tex.  Civ.),  120  S.  W.  918;   Day  r.  S., 
51  Tex,  Cr.  324,  101  S.  W.  806. 
Deed. — Carpenter    v.     Smith,     76     Ark. 
447,   88   S.  W.   976;    Cox   r.  McDonald, 
118   Ga.  414,  45  S.  E.  401;   Houston  r. 
S.,   124   Ga.   417,   52    S.    E.    757;    Fuller 
r.  Keesee,  31  Kv.  L.  R.  1099,  104  S.  W, 
700;   Graton  r.  Co.,  189  ]Mo.  322,  87  S. 
W.  37;   Lancaster  r.  Lee,  71  S.  C.  280, 
51    S.    E.    139;    Lock  ridge    r.    Corbett, 
31  Tex.  Civ.  676,  73  S.  W.  96. 
Tax  deed. — Kries  v.  Co.,  121   Mo.  App. 
1S4,  P«^  S.  W,  1086. 

Ballots. — Montgomerv    v.    Dormer,    ISl 
Mo.   5,   79   S.  W.  913. 
Schedule  of  debts  filed  by  administra- 
tor.    Ehodus  V.  Ileffernan',  47  Fla.  206, 
36    S.    572. 

318-38  Flint  River  Lumb.  Co.  v. 
Smith,  134  Ga.  627,  68  S.  E.  436;  Choc- 
taw, etc.  R.  Co.  r,  McAlester,  7  Ind. 
Tv.  520,  104  S,  W.  821;  Van  Pelt  f. 
Parry,  218  Mo.  680,  118  S.  W.  425; 
Simpson  Bk.  r.  Smith,  52  Tex.  Civ. 
349,  114  S.  W.  445. 
318-39  Hodge  r.  Palms,  117  Fed. 
396,  54  C.  C.  A.  570;  :\rcBride  r.  Lowe 
(Ala.),  57  S.  832;  Southern  R.  Co.  r. 
Dickens,  163  Ala.  114,  50  S.  109;  Brown 
V.  Madden  (Ga.),  81  S.  E.  196;  Patter- 
son v.  Drake,  126  Ga.  478,  55  S.  E. 
175;  Bowland  r.  Co.,  82  Kan.  84,  107  P. 
797;  Silva  r.  Newport,  31  Kv.  L.  R. 
897,  104  S.  W.  314;  In  re  Ring,  104  Me. 
544,  72  A.  548;  Havnes  r.  S.  (Tex. 
Civ.).  85  S.  W.  1029.^ 
"Sections  35  and  36  of  chapter  30, 
Kurd's  Rev.  St.,  1909,  entitled,  'Con- 
veyances,'  provide  for  the  introduc- 
tion of  the  record  of  anv  deed,  con- 
veyance, or  other  writing  concerning 
lands,  in  anv  case,  in  law  or  equitv, 
in  this  state,  upon  the  party  so  desir- 
ing  to   use   such    record,   or   his   agent 
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or  attorney,  statinji  orally  in  eon  it,  or 
by  alliiiavit  to  ho  lilo<l,  that  the  ori^j;- 
iual  of  siK'h  instrument  is  lost  or  'not 
in  tho  power  of  the  party  wishing  to 
use  it  on  the  trial  of  any  suih  cause," 
and  that  to  the  best  of  his  knowieilge 
said  original  deed  was  not  intentionally 
destroyed  or  in  any  manner  disposed 
of  for  the  purj>oso  of  introducing  a 
copy  thereof.  The  adidavit  provided 
for  in  the  conveyance  act  is  d'-signed 
to  lay  the  foundation  for  tho  intro- 
duction of  the  record  of  such  instru- 
ment, but  has  no  reference  to  the  in- 
troduction of  other  secondary  evidence 
where  both  the  original  instrument  and 
the  record  thereof  have  been  destroyed, 
and  are  not  within  the  power  of  th. 
party  desiring  to  use  the  same.  That 
situation  is  covered  by  section  29  of 
chapter  lUi,  which  is  commonly,  known 
as  the  burnt  records  act,  which  was 
passed  to  meet  the  emergency  caused 
h\  the  Chicago  fire  in  October.  1S71." 
Wvman  v,  Chicago,  254  111.  202,  9S  N. 
K.    266. 

Judicial  records. — Tlolford  v.  James, 
13<j  Fed.  o.j3,  G'.t  C.  C.  A.  263;  Kennedy 
r.  Borah,  226  111.  2-13,  SO  N.  E.  707 
(adoption  proceedings);  Smith  v. 
Gowdy,  29  Ky.  L.  R.  832,  96  S.  W.  566; 
Moulierre  v.  Coco,  116  La.  845,  41  S. 
113;  Fontclieu  r.  Fontclicu,  116  La.  SCy{}, 
41  S.  120;  Wise  v.  Co.,  84  Miss.  200, 
36  S.  244  (.iustice's  .i"<lgment  roll); 
Given  V.  Given,  25  Pa.  Super.  467; 
Latta  V.  Wiley  (Tex.  Civ.),  92  S.  W. 
433;  Houston,  etc.  R.  Co.  v.  De  Berry, 
34  Tex.  Civ.  180,  78  S.  W.  736;  Smith 
r.  Ridley,  30  Tex.  Civ.  158,  70  S.  W. 
235  (alias  execution);  Schroeder  v. 
Kiipp,  120  Wis.  245,  97  N.  W.  909 
(order   of  board). 

318-41  Williams  v.  Miles,  73  Neb. 
193.  102  X.  W.  482,  106  N.  W.  769; 
In  re  Rogers,  80  Vt.  259,  67  A.  726. 
319-42  Norris  r.  Billingsley,  48  Fla. 
102.  37  S.  564;  Peaks  v.  Cobb,  192 
Mass.  196,  77  N.  E.  881. 
310-43  Abstract  of  title  inadmissible 
after  proof  of  loss  of  original  deed  and 
record.  Glos  r.  Wheeler,  229  111.  272, 
B2  N.   E.   234. 

319-44  See  Brasch  v.  Co.,  SO  Ark. 
-(•_•.-.  07  S.  W.  445. 

319-13     Blaha   i\  Borgman,  142  Wis. 
P..    124    X.    W.    1047. 
Loss  by  fire  after  opportunity  to  pro- 
duce.    Rudgear  v.   Co.,  206  111.   74,  69 
X.   E.  30.  ' 


319-4<;  Dennis  r.  Co.,  6  Cal.  App. 
5«,  91  P.  425;  P.  v.  Hemple,  4  Cal.  App. 
120,  87  P.  227;  Stephan  v.  Metzger,  95 
.Mo.  App.  6U9,  69  8.  W.  625;  Nelson  v. 
Co.,  20  S.  D.  299,  105  N.  W.  630. 
321-51  Mahoney  v.  Co.,  82  Conn. 
2S0,  73  A.   766. 

Alteration  under  misapprehension  does 
not  estop.  Gihbs  r.  Potter,  166  Ind. 
471,    77    N.    E.    942. 

321-52  Xelson  v.  Co.,  20  S.  D.  299, 
105  N.  W.  630;  Blaha  r.  Borgman,  142 
Wis.  43,  124  N.  W.  1047. 
322-53  Thistlethwaitc  r.  Pierce,  30 
ind.  App.  012,  66  X.  K.  755. 
322-54  Destruction  by  request  of  ad- 
verse party.  Gould  v.  S.,  71  Neb.  651, 
99   X.    W.   541. 

322-58  Destruction  in  course  of 
business.  See  Pittsburgh,  etc.  R.  Co. 
r.  (Mcago,  242  111.  178,  89  N.  E.  1022. 
323-59  Bell  v.  S.,  156  Ala.  76,  47  S. 
242;  Chicago  v.  Mandel,  239  ill.  559, 
S8  N.  E.  226;  Seaboard  A.  L.  R.  Co. 
r.  Phillips,  108  Md.  285,  70  A.  232; 
S.  V.  Tucker,  234  Mo.  554,  137  S.  W. 
870;  Bond  v.  Ilurd,  31  Mont.  314,  78 
P.  579;  Barefoot  v.  MUsselwhite,  153 
X.  C.  208,  69  S.  E.  71;  Avery  r.  Stew- 
art, 134  N.  C.  287,  46  S.  E.  519;  S.  v. 
Denny,  17  N.  D.  519,  117  N.  W.  869; 
Dyer  v.  McWhirter,  51  Tex.  Civ.  200, 
111  S.  W.  1053.  Loss  of  posted  notices 
of  sale,  presumed  after  sale.  Ilogan 
V.  Morris,  7  Ga.  App.  232,  66  S.  E.  550; 
Taylor  i\  Boynton,  7  Ga.  App.  233,  66 
S.  "e.  550. 

See  liarsen  v.  All  Persons,  etc.,  165  Cal. 
407,  132  P.  751. 

All  the  parties  who  offer  the  copy  must 
make  proof.  James  i'.  Ferguson,  92  S. 
C.  105,  75  S.  E.  286,  cit.  Linning  v. 
Crawford,  2  Bail.  (S.  C.)  296. 
323-61  Empire  S.  S.  Co.  f.  Lindcn- 
meier,  54  Colo.  497,  131  P.  437;  (Jar- 
many  V.  Lawton,  154  Ga.  876,  53  S.  E. 
669;'  Dewees  i:  Co.,  96  Miss.  253,  otT 
8.  865;  S.  v.  Leasia,  45  Or.  410,  78  P. 
32S;  S.  V.  Rosenthal,  123  Wis.  442,  102 
X.   W.  49. 

General  passenger  agent  can  testify  as 
to  loss  of  ticket.  Chiles  r.  R.  Co.,  6J 
8.  C.  327,  48  S.  E.  252. 
323-62  Certificates  of  custodians  of 
public  records  not  exclusive.  S.  V. 
Rosenthal,  123  \^ls.  442,  102  N.  W. 
•19. 

324-63  Stuart  v.  Mitchum,  135  Ala. 
5}6,  33  S.  671);  Hedenbcrg  f.  Nash,  144 
111.  Api».  252  (must  be  produced  if  pos- 
sible) ;  Burkhart  v.  Loughridge,  30  Ky. 
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L.  E.  303,  98  S.  W.  291;  Liles  v.  Liles, 
183  Mo.  326,  81  S.  W.  1101;  Christniou 
V.  Postal  Tel.  Co.,  159  N.  C.  195,  74 
S.  E.  325. 

Each  and  every  custodian  should  be 
called,  lluggins  v.  E.  Co.,  159  Ala.  189, 
49   S.   299.  ^    ^^.  ^ 

324-64  June  v.  Labadic,  132  Mich. 
135  92  N.  W.  937;  First  Nat.  Bk.  v. 
Wricht,  104  Mo.  App.  242,  78  S.  W. 
6SG;  Gould  v.  S.,  71  Neb.  651,  99  N.  "W. 
541;  Wolf  Co.  V.  Galbraith  (Tex.  Civ.), 
94  S.  W.  1100. 

325-75     See    Williams   v.    Cessna,    4d 
Tex.  Civ.   315,  95   S.   W.   1100. 
Under  one  rule  of  court. — Cox  v.  Mc- 
Doual.l,  118  Ga.  414,  45  S.  E.  401. 
327-76     See  Bait.  etc.  R.  Co.  v.  Bru- 
baker,  217  111.  462,  75  N.  E.  523. 
327-77     American  etc.  L.  Co.  v.  Mer- 
eedes  Co.  (Tex.  Civ.),  155  S.  W.  286. 
327-78     Williamson  v.  Work,  33  Tex, 
Civ.  369,  77  S.  W.  266. 
Affidavit  of  co-defendant  not  sufficient. 
Gann   v.   Roberts,   32   Tex.   Civ.   561,   74 
S.  W    950. 

327-82  Agee  v.  Ins.  &  R.  E.  Co.,  16o 
Ala.  291,  51  S.  829.  See  Atchison  R. 
Co.  V.  Palmore,  68  Kan.  54o,  75  P.  509, 

64  L.  R.  A.  90. 

328-83     Rushing    v.    Lanier,    51    Tex. 

Civ.   278,   111    S.   W.   1089. 

Custom    of    party    to    destroy  papers, 

relovant.     Ware   v.  Childs,  82  Vt.   359, 

73  A.  994. 

328-85     Bickley  v.  Bickley,  136  Ala. 

548,  34  S.  946;  Hajl  f.  Crowley,  12  Cal. 

Anp.    30,    106    P.    426;    La    Rue    v.    Co., 

17   S.   D.  91,   95   N.  W.   292. 

Admission  by  attorney  of  inability  to 

produce.      Union   S.   Co.   i'.   Tenney,   200 

111.  349,  65  N.  E.  688. 

329-89     Brown   v.   Harkins,   131   Fed. 

63,   65   C.    C.   A.   301;    Abingdon   Mills 

f.    Grogan,    167    Ala.    146,    52    S.    596; 

Uzzell   r.  Horn,   71   S.  C.   426,  51   S.  E. 

253.      See    Keuworthy    v.    Slooman,    62 

Ore.  604,  125  r>.  273. 

Rule   stated.— Kenniff   v.   Caul  field,   140 

Cal.  34.  73  P.  803. 

Statement  of  circumstances  sufficient. 
Atchison  R.  Co.  l".  Palmore,  68  Kan. 
545,  75  P.  509,  64  L.  R.  A.  90. 
330-90  June  r.  Labadie,  132  Mich. 
135,  92  N.  W.  937;  Reeder  r.  Wilber, 
18  S.  D.  426,  100  N.  W.  1099;  Talia- 
ferro v.  Rice,  47  Tex.  Civ.  3,  103  S.  W. 
464. 

33091     Cullinan      v.      Hosmer,      100 
App.   Div.   148,  91    N.   Y.   S.   607. 
331-92     Agee    v.    Ins.    &    R.    E.    Co., 


165  Ala.  291,  51  S.  829  (possibility  of 
mistake  need  not  be  negatived);  Em- 
pire S.  S.  Co.  V.  Lindenmeier,  54  Colo. 
497,  131  P.  437. 

331-93  Tagert  r.  S.,  143  Ala.  88, 
39  S.  293.  Ill  Am.  St.  17;  Butt  v. 
Mastin,  143  Ala.  321,  39  S.  217;  Sa'un- 
ders  V.  Co.,  148  Ala.  519,  41  S.  982; 
Post  V.  Leland,  184  Mass.  601,  69  N.  E. 
361;  Brigger  v.  Ins.  Co.,  77  N.  Y.  S. 
362;  Avsry  v.  Stewart,  134  N.  C.  287, 
46   S.  E.   519.  ^.     ^ 

331-94  Price  i".  Oatman  (Tes.  Civ.), 
77   S.  W.  258. 

332-95  In  re  Hedgepeth's  Will,  loO 
X.  C.  245,  63  S.  E.  1025. 
332-96  Agee  v.  Ins.  &  R.  E.  Co.,  16o 
Ala.  291,  51  S.  829. 
Slight  evidence  where  card  not  intend- 
ed to  be  preserved.  Atchison  R.  Co.  v. 
Palmore,  68  Kan.  545,  75  P.  509,  64 
L.  R.  A.  90. 

332-97  Carter  r.  Wood,  103  Va.  68, 
48  S.  E.  553.  ,      ,,. 

Clear  proof  of  lost  deed.    Houghtalhng 
V.   lluuuhtalling   (la.),  112  N.  W.  197. 
333-99     McCaughn  v.  Young,  8o  Miss. 
•''77     37    S     839;    Frugia    v.    Trueheart, 
Is    Tex.   Civ.   513,    106   S.   W\    736. 
333-2     Wehring      v.     Woodmen,     107 
Minn.    25,    119    N.    W.    245,    suggested 
foundation  unnecessary. 
333-3     Gossett  v.  Morrow,  4  Ala.  App. 
306,  58  S.  799;  S.  v.  Bennett  (la.),  110 
N    W    150;   Peaks   r.   Cobb,  192  Mass. 
196    77  N.  E.  881;  Chiles  v.  R.  Co.,  69 
S.  C.  327,  48  S.  E.  252. 
334-4     Dupee  v.  Co.,  117  Fed.  40,  54 
CCA.  426;  Agee  v.  Ins.  &  R.  E.  Co., 
165   Ala.    291,   51    S.   829    (ciuestion   for 
reviewable  discretion  of  court);  Stuart 
I.    Mitchum,   135    Ala.    546,   33    S.    670; 
Alabama  Const.  Co.  v.  Meador,  143  Ala. 
336    39  S.  216;  Kenniff  v.  Caulfield,  140 
Cal!  34,  73  P.  803;  Empire  S.  S.  Co.  v. 
Lindenmeier,  54  Colo.  497,  131   P.  43/; 
Newton    v.   Donnelly,  9   Ind.   App.   3o9, 
36  N    E    769;   McCaughn  v.  Young,  85 
:\riss.  277,  37  S.  839;  Liles  r.  Liles,  183 
Mo.    326,    81    S.    W.    1101;    Strause    V. 
Braunreuter,  14  Pa.  Super.  125. 
334-5     Owensboro    Co.    r.    Hall,    149 
Ala.    210,    43    S.    71;    Tagert   v.   S.,   143 
Ala.    88,   39    S.    293,    111    Am.   St.    17; 
Empire    S.    S.    Co.    r.    Lindenmeier,    54 
Colo    497,  131   P.  437;   Shedleld   v.  Co., 
3  Ga.  App.  200,  59  S.   E.  725;   Abersol 
r    Co.,  106  111.  App.  235;   Byrd   r.  Col- 
lins,   159    N.    C.    641,    75    S.    E.    1073: 
Averv  r.  Stewart,  134  N.  C.  287,  46  S. 
E.  5i9;   Gladstone  L.   Co.   v.  Kelly,  64 
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Or.  1G3,  12;)  P.  763;  Day  v.  S.,  51  Tex. 
Cr.  3l'4,  101  S.  W.  SOG. 
Diligeuce  in  soaich  in  places  where  doc- 
Uiiicnt  most  liUolv  to  be  found.  Olcott 
V.  J^.|uiros  (Tox.'Civ.),  14-4  S.  W.  314. 
Diligent  aud  reasonable. — Randoljih  t. 
Hu.Ison,  12  Okla.  ."iKJ,  74  V.  940. 
Statement  of  witness  ho  did  not  have 
letter,  insuUiciont.  Bajjnell  T.  Co.  v. 
Goodrich.  S2  Ark.  547,  102  S.  W.  22S. 
Search  for  absent  witness  must  be  Hili- 
gcnt  bi'i\i!0  socon.lary  evidence  of 
former  tostinionv  a(bnissible.  Allen  v. 
S.,  S4  Ark.  17S,'l05  S.  W.  70. 
3:t-l-6  Sims  r.  S.,  loo  Ala.  96,  46  S. 
493  (every  reasonable  effort  must  be 
shown  to  have  been  made) ;  McEntvro 
f.  Ihiirston,  152  Ala.  251,  44  S.  417; 
Empire  S.  S.  Co.  v.  Lindenmeier,  54 
Colo.  497,  131  P.  437;  S.  v.  Matlack,  5 
Penne.  (Del.)  401,  64  A.  259;  Thomson 
r.  R.  Co.,  ]?]  Mich.  95,  90  N.  W.  1037; 
Nelson  Mfpr.  Co.  v.  Shreve,  104  Mo. 
Api'.  474.  70  S.  W.  4S8. 
Utmost  good  faith  must  be  shown. 
Prussing  v.  Jackson,  208  111.  So,  69  ]SI, 
E.    771. 

334-7  Zimmerman  Mfg.  Co.  v.  Dunn. 
163  Ala.  272,  50  S.  906;  Andrews  v. 
S.,  152  Ala.  1^,  44  S.  696;  Everett  v. 
Hart,  20  Colo.  App.  93,  77  P.  254; 
Empire  S.  S.  Co.  v.  Lindenmeier,  54 
Colo.  497,  131  P.  437;  Denny  v.  Bk., 
lis  Ga.  221,  44  S.  E.  982;  Wolters  D. 
Eedward,  16  Haw.  23;  Iledenberg  v. 
Nash,  144  111.  App.  252;  Smith  v.  Gar- 
ris,  131  N.  C.  34,  42  S.  E.  445;  South- 
western T.  &  T.  Co.  V.  Owens  (Tex. 
Civ.),  116  S.  W.  89.  See  Kenworthy 
V.  Slooman.  62  Or.  604,  125  P.  273. 
335-9  Sibley  &  Sibley  r.  Smith 
(Ala.\  52  S.  27;  Bascomb  r.  Tonor^  5 
Ind.  App.  229,  31  N.  E.  856;  Cullinan  v. 
Hosmer,  100  App.  Div.  148,  91  N.  Y.  S. 
607. 

33G  11  Sims  r.  S.,  155  Ala.  96,  46 
S.  493;  Saunders  V.  Co.,  148  Ala.  519, 
41  S.  9S2;  Kenniff  v.  Caulfield,  140 
Cal.  34.  73  P.  803;  Everett  r.  Hart,  20 
Colo.  App.  93,  77  P.  254;  Trust  Co.  v. 
Elliott,  36  Colo.  238,  84  P.  980;  Guil- 
ford '0.  r.  Co.,  23  App.  Cas.  (D.  C.) 
1;  Randolph  r.  Hudson,  12  Okla.  516, 
74  P.  940;  Edgefield  Mfg.  Co.  v.  Co., 
78  S.  C.  73,  58  S.  E.  969. 
Predecessor  in  title. — Bower  r.  Cohen, 
126  Ga.  35.  54  S.  E.  9l8. 
337-12  McEntyre  v.  Hairston,  152 
Ala.  251,  44  S.  417;  Kochler  r.  Schil- 
ling, 70  N.  J.  L.  585,  57  A.  154;  Avery 
V.  Stewart,  134  N.  C.  287,  46  S.  E.  519. 


3;iS-13  Ryan  r.  Shaueyfclt,  146  Ala. 
ti^J,  40  S.  223;  O'^'eill  Mfg.  Co.  I. 
Harris,  127  Ga.  640,  50  S.  K.  739;  Or- 
chard V.  Collier,  171  Mo.  390,  71  S.  W. 
677;  Porch  r.  S.,  50  Tex.  Cr.  335,  99  S. 
W.  102;  Thompson  v.  Chaffee,  39  Te.x. 
Civ.  567,  89  S.  W.  285;  Day  v.  S.,  51 
Tex.  €r.  324,  101  S.  W.  806. 
Where  writing  executed  in  counter- 
]>art,  search  must  be  made  in  place  of 
dcisosit  of  each  part.  Brown  r.  Har- 
kins,  131  Fed.  63,  65  C.  C.  A.  301. 
3.'{8-14  Samuelson  v.  Co.,  1  Neb. 
(Unof.)  815,  95  N.  W.  809. 
339-16  See  Menasha  W.  W.  Go.  v. 
Harmon,  128  Wis.  177,  107  N.  W.  299. 
339-17  Evidence  on  collateral  ques- 
tion in  which  both  ]iartics  are  inter- 
ested. Peters  v.  Ins.  Co.,  63  Ore.  3S2, 
126    P.    1005. 

339-18  Wolters  r.  Redward,  16  Haw. 
25;  Kochler  v.  Schillin,,,  70  N.  J.  L. 
5S5,  57  A.  154;  Peters  r.'"lns.  Co.,  63  Or. 
3S2,  126  P.  1005;  Taliaferro  V.  Rice, 
47  Tex.  Civ.  3,  103  S.  W.  464. 
339-19  Robinson  t.  Co.,  110  Md.  382, 
72  A.  828. 

339-21  Pilcher  r.  Co.,  6  Ala.  App. 
552,  60  S.  547. 

340-25     Sec    Leesville    Mfg.    Co.    v. 
Wks.,  75  S.  C.  342.  55  S.  E.  768. 
Affidavit      inadmissible. — Freeman       r. 
Inst.   (Tex.  Civ.),  128  S.  W.  629. 
340-26     Alabama       Const.       Co.       v. 
iSreador,   143   Ala.   336,   39   S.   216;    Mc- 
Entyre V.  Hairston,  152  Ala.  251,  44  S. 
417;  S.  r.  Matlack,  5  Penne.  (Del.)  401, 
64  A.  259.     Contra.   Thomson  r.  Chaffee, 
39  Tex.  Civ.  567,  89  S.  W.  285. 
342-30     Smith    v.    Garris,    131    N.    C. 
?A,  42  S.   E.  445. 

Grantor  in  deed  not  presumed  to  have 
ymssession  of  it,  and  inquiry  need  not 
be  made  of  him  or  his  heirs  or  rejire- 
sentatives.  Freeman  v.  Inst.  (Tex. 
Ci^.),  128  S.  W.  629. 
342-31  Letters  written  by  parties  in 
answer  to  inquiries  eoncerning  lost  in- 
strument, admissible  to  show  dilisrencft 
though  signatures  not  verified.  Mc- 
Donald V.  Hanks,  52  Tex.  Civ.  140,  113 
S.  W.  604. 

342-32  Orchard  v.  Collier,  171  Mo. 
390,   71    S.  W.   677. 

Sufficient  if  supported  by  other  circum- 
stances. Murphy  I".  Cochran  (la.),  134 
X.    W.    n--S5. 

343-36  Kenniff  r.  Caulfield,  140  Cal 
?,\,  73  P.  803;  Paftcrson  r.  Drake,  126 
Ca.  478,  55  S.  E.  175;  Bower  r.  Cohen, 
126  Ga.  35,  54  S.  E.  918;  Smith  v.  High- 
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tower,  3  Ga.  App.  197,  59  S.  E.  '93; 
Cox  V.  MoDonal(i,  llS  Ga.  414,  45  S.  E. 
401;  Cooley  v.  Collins,  186  Mass.  507, 
71  N.  E.  979;  Gelder  v.  Welsh,  165 
Mich.  490,  135  X.  W.  280;  Liles  v.  Liles, 
183  Mo.  326,  81   S.  W.   1101;   Chiles  v 

E.  Co.,  69  S.  C.  327,  48  S.  E.  252;  Lees- 
viUe  Mfg.  Co.  V.  Wks.,  75  S.  C.  342, 
55  S.  E.  768;  TaliaTerro 'f.  Rice,  47  Tex. 
Civ.  3,  103  S.  W.  464. 

Proof  of  loss,  being  for  court,  may  be 
made  in  absence  of  jury.  Degg  v.  S., 
150  Ala.  3,  43  S.  484. 
344-37  Turner  r.  Elliott,  127  Ga. 
33S,  56  S.  E.  434;  Koehler  r.  Schilling, 
70  N.  J.  L.  585,  57  A.  154;  Avery  u 
Stewart,  134  N.  C.  287,  46  S.  E.  519. 
Discretion  of  court  must  rest  on  evi- 
dence. If  it  all  tends  to  show  loss  of 
original  and  reasonable  diligence  to  pro- 
cixre  it  secondary  evidence  must  be  re- 
ceived. Freeman  v.  Inst.  (Tex.  Civ.), 
128  S.  W.  629. 

344-38  Gossett  v.  Morrow,  4  Ala. 
App.  306,  58  S.  799;  Robinson  r.  Co., 
110  Md.  382,  72  A.  828;  P.  v.  Dolan, 
186  N.  Y.  4,  78  N.  E.  569. 
344-39  Lamar  f.  King,  168  Ala. 
285.  53  S.  279;  Crawford  r.  McDonald, 
84  Ark.  415,  106  S.  W.  206;  Le  Master 
f.  P.,  54  Colo.  416,  131  P.  269;  Florida 

F.  Co.  V.  Sheffield,  56  Fla.  285,  48  S. 
42;  Gary  v.  S.,  7  Ga.  App.  501,  67  S.  E. 
207;  P.  V.  Wiemers,  225  111.  17,  80  N. 
E.  45;  Niquette  r.  Green,  81  Kan.  569, 
106  P.  270;  White  V.  White,  76  Kan. 
82,  90  P.  1087;  Mattson  r.  R.  Co.,  98 
Minn.  296,  108  N.  W.  517;  Fosmark  r. 
Assn.,  23  S.  D.  102,  120  N.  W.  777; 
Chicago  A.  Co.  r.  Thacker,  65  W.  Va. 
143.  63  S.  E.  770.  See  Cocke  &  Co.  v. 
Big  Muddv  C.  &  I.  Co.  (Tex.  Civ.), 
155    S.   W.    1021. 

Great  difficulty  in  production.  Kolp  v. 
Brazer  (Tex.  Civ.),  161  S.  W.  S99. 
If  prosecuting  witness  has  control  of 
letter  in  another  jurisdiction  he  must 
produce  it.  S.  v.  Teasdale,  120  Mo. 
App.  692,  97  S.  W.  995. 
345-46  Rheinstein  D.  G.  Co.  f.  Mc- 
Dougall,  149  N.  C.  252,  62  S.  E.  1085; 
William  M.  Rice  Institute  v.  Freeman 
(Tex.  Civ.),  145  S.  W.  688.  Sec  Dist. 
Grand  Lodge  of  Ala.  r.  .Tones,  5  Ala. 
App.  367,  59  S.  313.  where  the  question 
was  considered  but  not  determined. 
346-47  Tillev  r.  Cox,  119  Ga.  867, 
47  S.  E.  219;  Bait.,  etc.  R.  Co.  r.  Bru- 
baker,  217  111.  462,  75  N.  E.  523;  Prus- 
sing  r.  Jackson,  208  111.  85,  69  N.  E. 
771;    German-A.    Assn.    v.   Droge    (Ind. 


App.),  41  N.  E.  397;  Cooley  v.  Collins, 
186   Mass.   507,  71   N.   E.   979;    Koehler 
r.  Schilling,  70  N.  J.  L.  -585,  57  A.  154. 
Traced    to    hostile    witness. — Stark    v. 
Buiko,  131    la.  6«i4,  109  N.  W.  206. 
Where    letters    forgotten    by    witness, 
but   are   within    jurisdiction,   secondary 
evidence  not  admissible.     S.  V.  McCoy, 
70  Kan.  672,  79  P.  156. 
Duplicate  in  possession  of  third  person 
should    be    produced.      Peaks    v.    Cobb, 
192  Mass.  196.  77  X.  E.  881. 
Notice  to  produce  may  be  given  attor- 
ney   of    adverse    party    though    writing 
is   in   custody    of   agent   of   party   who 
desires   to   prove   its   contents.      Rhein- 
stein  D.   G.   Co.  V.  McDougall,   149   N. 
C.  252,  62  S.  E.  1085. 
346-48     Stitzel  v.  Miller,  250  111.  72, 
95    X.    E.    53;    Fuller    v.   Robinson,    230 
Mo.    22,    130    S.    W.    343;    Barclay    v. 
Deverle,   53   Tex.   Civ.   236,   116   S.   W. 
12.3. 
346-49     Wise  v.  Spears,   172  Ala.   8, 

53  S.   114. 

346-50  When  primary  evidence  is  in 
possession  of  accused,  secondary  evi- 
dence is  admissHjle.  Tihsey  v.  S.,  12 
Ga.  App.  422,  77  S.  E.  369. 
347-51  Contents  of  letter  sent  wife 
mav  be  proved.  De  Leon  v.  Ty.,  9 
Ariz.  161,  80  P.  348. 
347-52  See  P.  v.  Rial  (Cal.),  139  P. 
661;  P.  V.  Warfield,  261  111.  293,  103  N. 
E    979. 

347-53  Preston  f.  Hirsch,  5  Cal. 
App.  485,  90  P.  965;  Smith  V.  Gowdy, 
29  Ky.  L.  R.  832,  96  S.  W.  566; 
Staunr-hfield  v.  Jeutter,  4  Neb.  (Unof.) 
8t7,  96  X.  W.  642;  Sykes  v.  Beck,  12 
N.  D.  242,  96  X.  W.  844;  Peeples  v. 
Woolen  :Mills  (Tex.  Civ.),  90  S.  W.  61; 
Seaborn  v.  S.  (Tex.  Cr.),  90  S.  W.  649; 
Clement  v.  Graham,  78  Vt.  290,  63  A. 
146. 

Municipal    ordinances    are    public    rec- 
ords   independent    of    statute.      Florida 
C.   R.   Co.  V.  Seymour,  44  Fla.  557,  33 
S.  424. 
347-54     Dupee    v.    Co.,    117    Fed.    40, 

54  C.  C.  A.  426;  Sellers  v.  Farmer,  151 
Ala.  487,  43  S.  967;  Ritter  v.  S.,  70 
Ark.  472,  69  S.  W.  262;  Blalock  v.  Ins. 
Co.,  13  Ga.  App.  486,  79  S.  E.  374; 
Stewart  Bros.  r.  Randall  Bros.,  13S  Ga. 
796.  76  S.  E.  352;  Proctor  &  G.  Co.  v. 
Co.,  128  Ga.  606.  57  S.  E.  879:  Fuller 
i:  Robinson.  230  Mo.  22,  130  S.  W.  343; 
Wright  r.  R.  Co.,  118  Mo.  App.  392, 
94  S.  W.  555;  Price  r.  Clevenger,  99 
Mo.  App.  536,  74  S.  W.  984;  Hirsch  v. 
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Co.,  G9  N.  J.  L.  509.  5o  A.  645;  Peters 
V.  Ins.  Co.,  63  Or.  3S2,  12G  P.  1005; 
Texas,  etc.  Co.  r.  Berlin  (Tex.  Civ.), 
lO."?  S.  W.  62;  Missouri,  etc.  R.  Co.  t. 
Gober  (Tex.  Civ.).  Vi:^  S.  W.  3S3;  Gulf, 
etc.  R.  Co.  r.  Harris  (Tex.  Civ.),  72  S. 
W.  71;  Johnson  r.  R.  Co.,  3.1  Utah  2S.-), 
100  P.  390  (of  i)arty  not  within  juris- 
diftion).  Comp.  Sterling  v.  R.  Co.,  38 
Tex.  Civ.  4.'1,  S6  S.  W.  655. 
349-56  ]^[eDonal(l  r.  Erbes,  231  Til. 
2!)-..  S3  N.  E.  162;  Interstate  In  v.  Co. 
r.  Bailev,  29  Kv.  L.  R.  468,  93  S.  .W. 
;17S;  Roil  r.  Everett,  73  N.  J.  Eq.  697, 
71  A.  263  (noting  oases  to  contrary) ; 
Greene  v.  Groeery  Co.,  159  N.  C.  119. 
74  S.  E.  813;  Pringev  v.  Guss.  16  Okla. 
82.  SG  P.  292;  Brown  r.  S.  (Tex.  Cr.), 
150  S.  W.  436.  See  Bruger  r.  Ins.  Co., 
129  Wis.  281,  109  N.  W.  95,  for  (lis 
"ussion. 

350-60     See    Parker    i\    Ballard,    123 
Ga.   W].  51   S.  E.  465. 
1551  6-1     Records  of  foreign  ariuv.    In 
re   M<Clellan,  20  S.  D.  498,  107  N.  W. 
6S1. 

351-67  O'Connor  v.  United  States, 
11  Ca.  App.  246,  75  S.  E.  110. 
352-71  Baer  r.  Co.,  159  Ala.  491.  49 
S.  92;  Chicago,  etc.  R.  Co.  v.  Fit/.hucjh. 
82  Ark.  179.  100  S.  W.  1149;  Brownlcc 
r.  Reiner,  147  Cal.  641,  82  P.  324; 
Wonible  v.  Wilbur,  3  Cal.  App.  535,  S6 
P.  916;  Cutter-T.  Co.  r.  Clements,  5 
Ga.  App.  291,  63  S.  E.  58;  ShefTield  r. 
Co..  3  Ga.  App.  200.  .59  S.  E.  725;  In 
re  Rodriguez,  13  Haw.  202;  Union  S. 
Co.  r.  Tenney,  200  Til.  349,  05  N.  E. 
688;  International  Text-Book  Co.  v. 
Mackhorn,  15S  III.  Ai)p.  543;  Herman 
&  Marks  r.  Haas  (la.),  147  N.  W.  740; 
Connecticut  F.  Ins.  Co.  v.  Moore.  154 
Kv.  IS,  156  S.  W.  867;  Lyons  T^umb. 
Co.  V.  Stewart,  147  Ky.  6.53,  145  S.  W. 
376;  Mussellam  r.  R.  Co.,  31  Kv.  L,  R. 
90S,  104  S.  W.  337;  Muir  r.  Co.,  155 
Mich.  624,  119  N.  W.  1079;  De  Witt  & 
Co.  r.  Buford;  173  Mo.  App.  78,  155  S. 
W.  S84:  Durbrow  r.  Co.,  77  N.  J.  L. 
89,  71  A.  .59;  King  r.  Co.,  115  N.  Y.  S. 
243;  Ivey  r.  Mills.  143  N.  C.  189,  55  S. 
E.  613;  Hanson  r.  Lindstrom,  15  N.  D. 
584.  108  N.  W.  798;  Barton -P.  Mfg.  Co. 
r.  Co..  18  Okla.  137,  89  P.  112S:  Aaron 
r.  R.  Co.,  68  S.  C.  98.  46  S.  E.  556; 
Leesville  M.fg.  Co.  r.  Wks.,  75  R.  C. 
342,  55  S.  E.  768;  Nelson  r.  Co.,  20  S. 
D.  299.  105  N.  W.  630;  W.  IT.  T.  Co.  v. 
Kapp.  35  Tex.  Civ.  663.  80  S.  W.  840; 
Prieto  r.  Hunt  rTex.  Civ.).  167  S.  W. 
4;  Texas  C  R.  Co.  v.  Fowler  (Tex.  Civ.), 


102  S.  W.  7.']2;  Higgins  r.  Matlock  (Tex. 
Civ.),  95  S,  W.  571;  Un.lerwriters'  P. 
Assn.  V.  Henrv  (Tex.  Civ.),  79  S.  W. 
1072. 

Subpoena  duces  teciun  need  not  bo 
resorted  to.  (iuggeuheim  r.  Reinhardt, 
123    N.   Y.   S.   950. 

Notice    required    although     writing    is 
one    defendant    could    not   be   comiielled 
to    produce.      S.    r.     Barnett,     110    Mo. 
.\pi«.  592.   S5   S.   W.   613. 
Letter-press  copy  not  admissible  in  ab- 
sence   of    notice    to    produce    origiiuil. 
King   t'.    Co.,    35    Tex.    Civ.    653,   81    S. 
W.    114.     But  .see  "55  77.   infra. 
Letter  traced  to  co-defendant. — Young 
r.  P.,  221   111.  51.  77  N.  E.  536. 
Notice   not   necessary   if   no   rea.son    to 
suppose  letter  is  in  his  custodv.  Kelley, 
etc.  Co.  r.  Co.,  120   Wis.  84,  97   N.   W. 
674. 

355-77  N orris  r.  Billingslev,  48  Fla. 
102,  37  S.  564;  Haves  r.  Wagner,  113 
111.  App.  299;  Peaks  r.  Cobb,  192  Mass. 
196,  77  N.  E.  881;  Brvson  v.  Bovce,  41 
Tex.  Civ.  415,  92  S.  W.  820.  '  Comp. 
Thompson  v.  Ins.  Co.,  77  S.  C.  294,  57 
S.   E.  848. 

Carbon  copy  such  a  countorj^art  as  to 
be  admissible  without  notice  to  produce 
original.  Colo  r.  Co.,  216  Pa.  2S3,  65 
A.  (!7>».  But  see  352-71,  sui)ra. 
355-79  Kinard  r.  S.,  1  Ga.  App.  146, 
58  S.  E.  263;  Cleveland,  etc.  R.  Co.  r. 
Patton,  104  111.  App.  550;  Continental 
Ins.  Co.  V.  Chew,  11  Ind.  App.  330,  38 
N.  E.  417;  White  v.  White,  76  Kan. 
82.  no   p.   10S7. 

Admission  copy  produced  is  correct 
will  excuse  giving  notice.  Beard  r.  R. 
Co.,  143  N.  C.  136,  55  S.  E.  505.  See 
Tvev  r.  Mills,  143  N.  C.  189,  55  S.  E. 
613. 

355-80  .Jordan  v.  Austin,  161  Ala. 
595.  50  S.  70;  Safe  D.  Co.  c.  Turner.  98 
Md.  22,  55  A.  1023;  Werre  v.  Thresher 
Co..  27  S.  r>.  4Sfi.  131  N.  W.  721;  Kohl 
r.  Bradlev.  130  Wis.  301.  110  N.  W.  265. 
356-81"  Birklev  r.  Bicklev.  136  Ala. 
54S,  34  S.  946;  Lang  v.  Lang  (la.),  135 
N.    W.    604. 

357-84  Prfeto  v.  Hunt  (Tex.  Civ.), 
167    S.    W.    4. 

358-88     Thompson    v.   Ins.   Co.,  77  S. 
C.  294,  57  S.  E.  848.     See  McMeekin  r. 
R.  Co.,  82  S.  C.  468.  64  S.  E.  413. 
361-98     Lang  v.  Lang    (Ta.),   135  N. 
W.  604. 

361-99     Yarborough    r.    Hughes.    139 

N.  r.  lOf).  51  S.  E   904;  Hanson  r.T-ind- 

■  Strom,   15   N.   D.   584,   108   N.   W.   798; 
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l-eters  v.  Ins.  Co.,  63  Or.  3S2,  126  P. 
1005;  Thompson  v.  Ins.  Co.,  77  S.  C. 
294,  57  S.  E.  84S;  Harlan  v.  Harlan 
(Tex.  Civ.),  12a  S.  W.  950;  Presidio 
County  V.  Clarke,  38  Tex.  Civ,  320,  85 
S.    W*   475. 

362-7  Sellers  v  S.,  12  Ga.  App.  687, 
78  S.  E.  196;  Meredith  v.  S.  (Tex.  Cr.), 
164  S.  W.  1019;  Counts  v.  S.,  48  Tex. 
Cr.  629,  89  S.  W.  972.  See  also  Sey- 
mour V.  S.,  66  Fla.  133,  63  S.  7. 
363-8  Nalley  v.  S.,  11  Ga.  App.  15, 
74   S.   E.   567. 

363-11  Foster  v.  U.  S.,  178  Fed.  165, 
101    C.   C.  A.   485. 

363-16  Nelson  v.  Co.,  20  S.  D.  299, 
105  N.  W.  630;  Loverin  r.  Bumgarner, 
59  W.  Va.  46,  52  S.  E.  1000. 
Notice  to  produce  letters  written  to 
two  named  persons  does  not  require 
production  of  letters  written  to  one 
of  them.  Bryson  v.  Bovce,  41  Tex.  Civ. 
415,  92  S.  W.  820. 

366-20  Service  before  information 
filed,  a  nullity.  S.  v.  Sherman,  137  Mo. 
App.  70,  119  *S.  W.  479. 
366-21  Reasonable  time  all  that  is 
required.  Meredith  f.  S.  (Tex.  Cr.), 
164    S.   W.    1019. 

371-39  Party  may  testify  that  he 
handed  the  notice  to  his  adversary. 
Pickett  V.  Frost,  7  Ala.  App.  443,  61 
S.  476. 

372-45  Where  defendant  has  no  con- 
trol over  original.  Lester  v.  Hutson 
(Tex.  Civ.),  167  S.  W.  321. 
374-51  Pickett  v.  Frost,  7  Ala.  App. 
443,  61  S.  476;  Atlantic  C.  L.  E.  Co.  r. 
Hill,  12  Ga.  App.  392,  77  S.  E.  316; 
Chicago  City  R.  Co.  v.  Keddick,  139 
111.  App.  160;  Cochburn  v.  Assn.  (la.), 
143  N.  W.  1006;  Cooley  i;.  Gilliam,  80 
Kan.  278,  102  P.  1091;  Chicago,  etc. 
Co.  V.  Benedict,  154  Ky.  675,  159  S. 
W.  526;  Dick  r.  Bid<lle,  105  Md.  30S, 
66  A.  21;  Spring  Garden  Ins.  Co.  v. 
Whayland,  103  Md,  699,  64  A.  925; 
First  Nat.  Bk.  v.  Co.,  103  Minn.  82,  114 
N.  W.  265;  .Jordan  r.  R.  Co.  (Miss.),  65 
S.  276;  S.  V.  Poundstone,  140  Mo.  Apji. 
399.  124  S.  W.  79;  Sisk  v.  Ins.  Co.,  95 
Mo.  App.  695,  69  S.  W.  687;  Bissell  f. 
Mvton,  160  App.  Div.  268,  145  N.  Y.  S. 
591;  Carr  f.  Ins.  Co.,  115  App.  Div. 
755,  101  N.  Y.  S.  158;  P.  r.  Dolan,  186 
N.  Y,  4,  78  N,  E,  569;  Hess-M.  Co.  v. 
Brown,  84  N.  Y.  S.  168;  Benbow  r. 
Ilarvin,  92  S.  C.  ISO,  75  S.  E.  414; 
Stephens  v.  Fans,  20  S.  D.  367,  106  N. 
W,  56;  La  Rue  r.  Co.,  17  S.  D,  91,  95 
N.   W.   292;    Sargent  v.   Barnes    (Tex. 


Civ.),  159  S.  W.  366;  Harlan  v.  Har- 
lan (Tex.  Civ.),  125  S.  W,  950;  Mc- 
Gaughey  v.  Bk.,  41  Tex.  Civ.  191,  92  S. 
W.  1003;  Sheldon  Co.  v.  Miller,  40  Tex. 
Civ.  460,  90  S.  W.  206;  Kothman  v. 
Faseler  (Tex.  Civ.),  84  S.  W.  390;  In- 
ternational H.  Co.  V.  Campbell,  43  Tex. 
Ch-.  421,  96  S.  W.  93;  W.  U.  T.  Co. 
v.  Salter  (Tex.  Civ.),  95  S.  W,  549; 
McCollum  f,  R.  Co.,  31  Utah  494,  88 
P.  663;  S.  V.  Mann,  39  Wash.  144,  81 
P.  561;  Nunn  v.  Jordan,  31  Wash.  506, 
72  P.  124;  Shine  v.  Culver,  42  Wash. 
484,  85  P.  271;  Loverin  v.  Bumgarner, 
59  W.  Va.  46,  52  S.  E.  1000. 
New  York  C.  C.  P.  §  867  requiring 
plaintiff  calling  for  the  production  of 
books  to  serve  a  subi)oeua  duces  te- 
cum, affords  a  method  whereby  actual 
production  may  be  obtained,  but  does 
not  modify  the  rule  allowing  secondary 
evidence  after  the  adversary  disregards 
a  notice  to  produce.  Guggenheim  v. 
Reinhardt,  123  N.  Y.  S.  950. 

375-52     St.  Louis  &  S.  F.  R.   Co.  f. 

Sutton  (Ala.),  55  S.  989;  Nallev  v. 
S.,,11  Ga.  App.  15,  74  S.  E.  567;  Brad- 
street  V.  Banking  Co.,  89  Neb.  590,  131 
X.  W.  956;  Brown  v.  S.,  62  Tex.  Cr. 
592,  138  S.  W.  604. 

"In  the  case  of  Downing  v.  S.,  136  S. 
W.  474,  we  discussed  this  question,  and 
there  held  that  a  defendant  could  not 
be  compelled  to  furnish  papers  in  his 
possession  to  be  used  as  evidence 
against  him.  Had  the  court  attempted 
to  require  Mr.  Gould  to  produce  the 
]iapers  described  in  the  subpoena,  it 
would  present  reversible  error.  How- 
ever, in  the  same  case,  we  hold  that,  if 
a  paper  is  shown  to  be  in  the  j^osses- 
sion  of  a  defendant,  secondary  evi- 
dence would  be  aihiiissilde.  In  this 
case  it  apj^ears  these  papers  were  in 
the  possession  of  defendant  as  manager 
of  the  Majestic  Theater,  and,  when 
secondary  evidence  was  offered,  defend- 
ant ob.iected  on  the  ground  that  it  was 
not  the  best  evidence,  which  ob.iection 
was  by  the  court  sustained.  Then  it 
was  the  state  offered  the  subpoena  giv- 
ing  defendant  notice  to  produce  those 
papers  on  the  trial  of  this  case,  or 
secondary  evidence  would  be  offered. 
Defendant  could  not  be  required  to 
produce  them,  but.  when  proper  notice 
iiad  been  served  on  him,  by  his  fnihire 
to  do  so,  secondary  evidence  of  the 
I'oiitents  became  admissible  in  evidence, 
and  the  court  did  not  err  in  admitting 
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tho  testimony. "    t;oul.l  c.  S.  (Ti-x.  Cr.), 

14«J  S.   W.   172. 

a76-53     Lz/tll  r.  Horn,  71  S.  C.  426, 

51  S.  E.  253;  S.  v.  Freshwater,  30  Utah 

4-12,  S5  P.  447. 

Denial  of  existence. — Hiss  v.  Hiss,  225 

111.  \\\.  >i  N.  K.  iiir.ii. 

Destruction    of    telegrams. — Hallot    r. 

Aj:u.'rpiai,l,    1:1    S.    D.   5.14,    114    N.    W. 

fine. 

379-66  Mcrritt  f.  Jordan.  6."  N.  J. 
E<|.  772,  GO  A.  183.  Comp.  I'hiMiix  Ins. 
Co.  r.  Jacobs,  23  Ind.  App.  5U9,  55  M. 
K.  ;7S. 

Secondary  evidence  not  struck  out  upon 
l)roiluiti()ii  of  primary.  Uiilf  etc.  K. 
Co.  r.   Loatherwood,   29   Tox.   Civ.  5u7, 

69  s.  w.  no. 

Copy  of  lost  instrument  admissible  sub- 
seciUiMit  to  adiMissioii  of  j'arol  ovidoMfO 
of  contents.  Ilagev  i".  Schroeder,  30 
Ind.  App.  151,  65*  N.  E.  59S;  S.  r. 
f'larh.  (il  W.  Va.  (S'27\  (53  S.  H.  402. 
3SO-71  Landt  r.  McCullough,  20G 
III.  -M4.  69  N.  E.  107. 
380-73  Sui>remo  Council  r.  Champe, 
127  Fed.  541,  63  C.  C.  A.  2S2;  Peatman 
c.  S.,  48  Fla.  21,  37  S.  576;  Tape  v. 
Ferguson,  2S  Ind.  App.  29S,  62  N.  K. 
712. 

381-77  Wvman  r.  Chicago,  254  111. 
2ii2.  0*^  X.  e'.  266. 

382-83  Baer  v.  Co.,  159  Ala.  491,  49 
S.  92  (discretion  reviewable);  Wehrinj^ 
r.  Woodmen,  107  Minn.  25,  119  N.  W. 
245. 

382-85  P.  r.  Christian,  144  Mich. 
247,  107  N.  W.  919;  Patterson  r.  R.  Co. 
(Tex.  Civ.),  126  S.  W.  336.  See  S.  v. 
Barrington,  198  Mo.  23,  95  S.  W.  235, 
260. 

384-88  Barnett  r.  Lucas,  27  Tnd. 
App.  441,  61  N.  E.  6S3;  Bk.  r.  Linzee, 
166  Mo.  496,  65  S.  W.  735;  r.rifTin  r. 
R.  Co.,  115  Mo.  App.  549,  91  S.  W. 
1015;  Davis  r.  Montgomery,  205  Ma 
271,  103  S.  W.  979;  ."Southern  R.  Co.  f. 
Seymour,  113  Tenn.  523,  S3  S.  W.  674. 
Full  discussion  in  Powers  r.  Hatter,  152 
Ala.  636.  44  S.  859. 

384-89  Kellev  r.  Dist.,  71  Ark.  202, 
85  S.  W.  249,  87  8.  W.  ()3S;  Parker  r. 
Ballard,  123  Oa.  441,  51  S.  E.  465; 
Kennedy  r.  Borah,  226  111.  243.  80  N. 
E.  767;  CloF  r.  WTieelcr,  229  111.  272, 
82  N.  E.  234;  Martin  r.  Brand,  182  Mo. 
116.  81  S.  W.  443;  Staunchfield  r.  .Teut- 
ter,  4  Neb.  (Unof.)  847,  96  N.  W.  642. 
384-90  Robinson  r.  Co..  110  Md.  382, 
72  A.  828.  Spp  p.  r.  Davidson,  2  Cal. 
App.   100,  83  P.  161. 


385-91  See  P.  r.  Christian,  144  Mich. 
247,  107  N.  \V.  919;  Nelson  Mfg.  Co. 
r.  Shreve,  104  Mo.  App.  474,  79  «.  W. 
4SS. 

Carbon  copies.  Pratt  v.  Phelps  (Cal.), 
i:'.9  P.  906;  Le  Master  v.  P.,  54  Colo. 
416,  131  P.  269;  Fremont  Can.  Co.  V.  R. 
Co.  (Mich.),  146  X.  W.  678;  Hay  v. 
Clay  Co.  (Mo.  App.),  162  S.  W.  (Sm. 
See  vol.  2,  ]'.  2SI,  n.  24,  and  supple- 
nit'iit    tluTcto. 

Letter-press  copies  not  duplicate  orig- 
inals. .Mriiasliu  \V.  W.  Co.  r.  Harmon, 
12S  Wis.  177,  107  X.  W.  299. 
385-92  Virginia  etc.  Co.  f.  Knight, 
Itii;  Va.  574.  56  S.  E.  725. 
Carbon  copies  duplicate  originals.  Hop- 
id  ns  r.  .s.,  .")!>  Fla.  :!!•.  12  S.  52;  Interna- 
tional H.  Co.  r.  Elfstrom,  101  Minn. 
263,  112  N.  W.  252;  Wright  r.  R.  Co., 
lis  Mo.  Ai>p.  392,  94  S.  W.  555;  Chesa- 
peake &  O.  R.  Co.  V.  Stock,  104  Va. 
!•:.  ."1    S.    E.   161. 

Triplicate  bill  of  lading. — Walker  v. 
1\.  f'o.,  76  S.  C.  3()s.  .-(i  s.  E.  952. 
Copy  allowed  by  stipulation  to  bo  used 
in  place  of  original  becomes  best  evi- 
dence. McCarthy  v.  R.  Co.,  79  Conn. 
73.  63  A.  725. 

386-95  ^Stono  v.  Brick  Co.,  13  Cal. 
App.  L'n^.'mo  p.  1(13. 
Constable  testifying  as  to  advertise- 
ment of  sale.  liowman  v.  Kidd,  13  Ca. 
.Xl-p.  3."'1.  79  S.  E.  167. 
387-97  Campbell  r.  S.,  123  Ga.  533, 
:,i    S.  E.  6tt. 

May  refresh  memory  by  use  of  memo- 
randum. S.  V.  Mann,  39  Wash.  144,  81 
P.  561. 

387-1  Brier  r.  Davis,  122  la.  59,  96 
X.  W.  983;  Kellev,  etc.  Co.  r.  Co.,  120 
Wis.  84,  97  X.  W.  6W. 
388-6  Insurance  policy,  used  previ- 
ous year,  admitted  as  a  copy.  Edge- 
field Mfg.  Co.  r.  Co.,  78  S.  C*  73,  58  S. 
K.  :if^9. 

Photographic  reproductions  admissible. 
In  re  .McClellan,  20  S.  D.  498,  107  N. 
W.  681. 

Stenographer's  notes  of  testimony 
should  be  sliown  to  be  correct.  Degg 
r.  S..  l.-.O  Ala.  3.  43  S.  484. 
Mutilated  original. — Senterfeit  r.  Shea- 
ley.  71  S.  ('.  259,  51  S.  K.  142. 
389-9  Such  negotiations  ma.v  be 
proved  by  parol,  though  their  substance 
embodied  in  writing,  to  show  false  rep- 
resentations. Van  Wvk  r.  P.,  45  Colo. 
1.  99   P.  1009. 

389-1  (»     Rowan     r.    S..    57    Tex.    Cr 
625,  124  S.  W.  668. 
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390-12  Loew  F.  Co.  v.  Co.,  164  Fed. 
855,  no  C.  C.  A.  (i37;  Bickerdike  v.  S., 
144  Cal.  698,  78  P.  277;  Houston  v.  S., 
124  Ga.  417,  52  S.  E.  757;  Pardee  v. 
Johnston,  70  W.  Va.  347,  74  S.  E. 
721. 

390-13  Winter  v.  Dibble,  251  111. 
200,  95  N.  E.  1093;  Grant  v.  Mitchell, 
156  N.  C.  15,  71  S.  E.  1087. 
A  person  who  merely  heard  it  read 
cannot  testifv  to  it.  In  re  Guinasso's 
Estate.  13  Cal.  A]>]>.  518,  110  P.  :;35. 
392  That  witness  was  testifsring  un- 
der inducement  or  duress  niav  be  shown. 
P.  r.  Goldfarb,  152  App.  Div.  473,  137 
N.  Y.  S.  284. 


BIAS 
Of  grand  juror,  393-1;  Of  judf/e,  415-6. 
393-1  Metallic  Gold  Min.  Co.  v.  Wat- 
Bon,  51  Colo.  278,  117  P.  609. 
Of  grand  juror. — Court  may,  in  advance 
of  action  l>y  j;rand  jury,  receive  in- 
formation on  behalf  of  accused,  from 
an  amicus  curiae,  or  any  otiier  legiti- 
mate source  tending  to  show  bias  in 
anj'  juror.  Hall  V.  S.,  7  Ga.  App.  115, 
66  S.   E.  390. 

393-2     Juror   must   be   tested   before 
the    iurv    sworn.      Jacobs    i".    S.,    1    Ga. 
Ai'i>.  519,  57  S.  E.  10G3. 
394-3     Sullivan    r.    Padrosa,    122    Ga. 
33^,   ."n  S.    i:.   1  12. 

Examination  on  motion  mandatory  upon 
court.  Robinson  i.  Ho  well,  66  S.  C. 
326,  44  S.  E.  931. 

Bequest  for  examination,  necessary. 
Tucker  v.  Mills,  7G  S.  C.  539,  57  S.  E. 
626. 

394-4  Jarvis  v.  S.,  138  Ala.  17,  34 
S.  1025;  Palmer  v.  S.,  121  Tenn.  465, 
118  S.  W.  1022. 

394-5  P.  v.  Collins,  166  Mich.  4,  131 
N.  W.  IS. 

Bias  implied  as  between  emplover  and 
emjdove.  Crawford  v.  U.  S.,  212  U.  S. 
183. 

394-G  Presumption  in  favor  of  com- 
petcncv.  S.  r.  Hamilton,  74  Kan.  461, 
87   P.  "363. 

Mind  of  court  and  not  of  juror  must 
be  satisfied  challenpcd  juror  is  free 
from  bias.  S.  r.  Caron,  118  La.  349, 
42   S.  .960. 

Evidence  raising  a  reasonable  doubt  of 
juror's   impartialitv    is   suflicient.     Wal- 
'sinuham   r.  R..  61   Fin.  67.  56  S.  195. 
39i>-9     Poo  S.   f.  Caron,  118  La.  349, 
42  S.  9G0. 


395-13     Carroll  v.  Rvs.  Co.,  157   Mo. 

A]. p.  247,  137  S.  W.  303;  S.  v.  Ti-rhc,  27 
Mont.  327,  71  P.  3;  Hoyt  v.  R.  Co.,  52 
Wash.  672,  101  P.  367. 
Inquiry  to  aid  in  determining  upon 
])ercmptorv  challenge,  improper.  Dim- 
mack  v.  Co.,  58  W.  Va.  220,  52  S.  E. 
101. 

396-15  Scribner  v.  S.,  3  Okla.  Cr. 
601,    lOS   P.   422. 

396-16  Ventriss  r.  Coal  Co.,  155  111. 
Apj).  152;  S.  V.  Banik,  21  N.  D.  417, 
131   N.  W.  262. 

396-18  Neglect  to  challenge  grand 
juror,  objection  to  whom  known,  a 
waiver.  C.  v.  Craig,  19  Pa.  Super.  81 
397-19  Gregory  v.  S.,  148  Ala.  566, 
42  S.  829;  Ey tinge  r.  Ty.,  12  Ariz.  131, 
100  P.  443;  Sullivan  r.  Padrosa,  122 
Ga.  338,  50  S.  E.  142;  Nobles  r.  S.,  127 
Ga.  212,  56  S.  E.  125;  S.  r.  Cornelius, 
118  La.  146,  42  S.  754;  Com.  r.  Phelps, 
209  Mass.  396,  95  N.  E.  868;  Clay  v. 
R.  Co.,  221  Pa.  439,  70  A.  807;  S.  v. 
Hayes,  69  S.  C.  295,  48  S.  E.  251;  Yard- 
ley  v.  S.,  50  Tex.  Cr.  644,  100  S.  W. 
399. 

397-20  Copponhaver  r.  S.,  160  Tnd. 
540,  67  N.  E.  453;  Ray  v.  S.,  108  Tenn. 
282,  67  S.  W.  553. 

Question  as  to  whether  juror  would  be 
influenced  by  ajipeal  to  higher  law 
than  of  the  land,  improper.  Fuller  r. 
S.,  50  Tex.  Cr.  14,  95  S.  W.  541. 
397-21  Hardv  r.  U.  S.,  186  U.  S. 
224;  Strickland  r.  S.,  151  Ala.  31,  44  S. 
90;  Coleman  r.  S.,  151  Ala.  20,  44  S. 
184;  Mann  v.  S.,  134  Ala.  1,  32  S. 
704;  Johnson  v.  S.,  44  Tex.  Cr.  332,  71 
S.  W.  25. 

Scruple  against  punitive  damages.  Ya- 
zoo R.  Co.  V.  Roberts,  88  Miss.  80,  40 
S.    481. 

398-22  S.  V.  Cronoy,  31  Wash.  122, 
71     P.    7«?3. 

Statement  by  juror  man  who  committed 
crime  ought  to  bo  i>unished.  does  not 
disqualifv.  S.  r.  Perioux,  107  La.  601, 
31    S.    1016. 

398-23  Effect  of  former  conviction 
of  accused  may  be  inquired  about.  P. 
r.  Hosier,  132  App.  Div.  146,  116  N.  Y. 
S.  911. 

398-24  Patrick  r.  S.,  45  Tex.  Cr. 
5<57.    78  S.   W.   947. 

Prejudice    against    railways. — Hiicago. 
etc.  R.  Co.  r.  Fetzor,  113  HI.  App.  280; 
St.  Louis,  etc.  R.  Co.  r.  Hoosor,  44  Tex. 
Civ     229,  97   S.   W.   708. 
398-25     Prejudice     against     corpora- 
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tions.  McManama  r.  Rvs.  Co.,  17.1  Mo. 
A|.p.  n.  15S  S.  W.  4r2. 
390-:iS6  Prcjiulii'i'  af^ainst  liquor  V)usi- 
nt>ss  does  not  dis(|ualify  in  action  for 
iIlo;ial  sale.  Kills  r.  Rrooks,  101  Tox. 
niM,  102  S.  W.  Jt4.  Seo  4n2-4S,  infra. 
399  27  S.  r.  Casev,  34  Nov.  Ml,  117 
P.  ■;  S.  r.  Banik.  21  N.  D.  117.  131 
\.    W.    202. 

Prejudice  against  actions  by  non-resi- 
dents.—Xnvlor  r.  R.  Co.,  66  Kan.  407, 
71    r.    >i3.3. 

399-28  Pre.iudioo  a^'ainst  .h'f.Miso  of 
iiisanitv.     S.   r.   Cronov,  31    Wash.    122, 

71  P.  7S3. 

399-29  Race  prejudice.— S.  r.  Bufor.l 
(la.),  139  N.  W.  464.  Cniitrn  as  to 
raco  pre.iuilice.  S.  r.  Betlnnio,  86  S.  C. 
1  13.  (57  S.  E.  466. 

Prejudice  against  negro. — Sullivan  v. 
I'adrosa,  122  Ga.  33S,  50  S.  E.  142; 
Woodroe  v.  S.,  50  Tox.  Cr.  212,  96  S. 
\V.    ,30. 

Prejudice  against  Indians. — P.  r.  fhut- 
nacut,   141    r.il.   (>s;2,   7.")    P.  340. 
Not     disqualified     bocause      re<rarding 
wliito  rnon   nioro  credihlc  than  Chinese. 
Wise  r.  Tonp  Ong,  16  Haw.  457. 
•100-36     Hoidbrink  r.  R.  Co.,  133  Mo. 
App.    40,    113    S.    W.    223;    Tarpev    r. 
Madspn.  26  T^tah   204,  73  P.  411. 
Employe  of  stockholder  not  within  rule. 
Dimniack   r.  Co..   "'<   W.   Va.   226,   52   S. 
E.    101. 

400-37  Comp.  El.lorado  C.  Co.  r. 
Swan,  227  111.  586,  81  N.  E.  691;  Mc- 
Carthy r.  Co.,  232  111.  473,  83  N.  E. 
957;  Kennv  v.  Co.,  243  111.  185,  90  N.  E. 
372.  See  Clav  r.  R.  Co.,  221  Pa.  439, 
70    A.    <?07. 

Connection  with  indemnity  insurance 
company  may  be  inquired  into.  Ma- 
ranclo  v.  R.  Co.,  124  Fed.  42,  59  C.  C. 
A.  562;  Vindirator  M.  To.  V.  Firstbrook, 
36  Colo.  49S,  86  P.  313;  Cripple  Trpok 
M.  Co.  r.  Brabant,  37  Colo.  423,  87  P. 
794;  Brusseau  r.  Co.,  133  Ta.  245,  110  N. 
W.  577;  Foley  r.  Co.,  119  la.  246,  93  N. 
W.    284;    Swift    r.    Platte.    68    Kan.    1, 

72  P.  271,  rev.  on  rohearinjr  74  P.  635; 
Dow  Wire  Co.  r.  ^^o^^'an.  29  Kv.  L.  R. 
854.  96  S.  W.  530;  Spoonirk  i\  Co.,  89 
Minn.  354,  94  N".  W.  1079;  Antletz  V. 
Smith.  97  Minn.  217.  106  N.  W.  517; 
Viou  r.  Co..  99  Minn.  97.  108  N.  W. 
891;  Grant  r.  R.  Co.,  100  App.  Div. 
234,  91  y.  Y.  S.  805;  Faber  r.  Co..  124 
Wis.  .')54.  102  N.  W.  1049.  Cnmp.  Pnol- 
U]pp  r.  Hallaner.  126  Wis.  244.  105  N. 
W.  568;  Howard  r.  To..  129  Wig.  9«, 
108  N.  W.  48;  Chybowski  r.  Co.,  127 


Wis.  332.  106  N.  W.  S33.     Contra.  Eck- 

hart  V.  Scliai'fpr,  101   111.  A|ip.  500.  Such 

(pjestion   imi)roi>or  when   asked   without 

Hood    reason.      Hovt    r.    Co.,    112    App. 

Div.   755.   98   N.   Y.   S.   1031. 

Relation   as  emplove.    Tucker  v.  Mills, 

7(i  8.  C.  539,  57  S.E.  626. 

400-38     Cnmp.     Imboden     v.    P.,    40 

Colo.   142,  90   P.  608. 

401-40     Girard   r.  Co.,  82  Conn.  271, 

73   A.  747. 

Direct  interest  presumed  to  <lisqualify 

iiotwitlist.'indinj,'        jurors'        testimony. 

Gershner  r.  Co.,  93  Ark.  301,  124  S.  W. 

772. 

401-44     Robinson  v.  Howell,  66  8.  C. 

326.  4  I   S.    K.  931. 

Cousin  in  third  degree  of  wife  of  ac- 
cuscil,  t'xcluiicd.  S.  r.  Caron,  118  La. 
349,  42   S.   960. 

401-47  S.  r.  Fullerton,  90  Mo.  App. 
411;  S.  r.  Tiprhe,  27  Mont.  327,  71  P.  3. 
See  Noonan  v.  Coal  Co.,  173  111.  App. 
541. 

402-48  See  Starke  v.  S.,  17  Wyo. 
55.  06  P.   148. 

Members  of  anti-saloon  league  qualified 
in  a  case  of  sale  of  liquors.  S.  r.  Sul- 
tan, 142  N.  C.  569,  54  S.  E.  841.  See 
399-26. 

402-50  P.  V.  Albers,  137  Mich.  678, 
100  N.  W.  908;  Fugate  r.  S.,  85  Miss. 
86,  37  S.  557. 

Contra  as  to  testimony  of  witness  era- 
plovcd  to  detect  violations  of  law. 
Irvine  r.  S.,  55  Tex.  Cr.  347,  116  S. 
W.  .591;  Morrow  v.  S.,  56  Tex.  Cr.  519, 
120  S.  W.  491. 

4i>2-52  Desire  of  juror  to  sit  cannot 
bo  jrone  into.     Abby  r.  Wood,  43  Wash. 

;;7n,  <;6  p.  55S. 

Knowledge  or  ignorance  concerning 
i;n<'sti')iis  of  law  not  suliject  of  inquirv. 
P.  r.  Conklin,  175  N.  y'.  333,  67  N.  E. 
624;  Rvan  r.  S..  115  Wis.  4S8,  92  N. 
W.   271. 

Questions  upon  matters  as  to  which 
juror  bound  by  court's  instructions,  im- 
proper. S.  r.  iVrioux,  107  La.  601, 
31    S.    1016. 

402-54  Swift  r.  Platte,  68  Kan.  1, 
72  P.  271.  rrv.  on  rehearing  74  P.  635; 
So.  Gnvinpton.  etc.  R.  Co.  r.  Weber,  26 
Kv.  L.  R.  922.  82  S.  W.  986. 
403-ei  P.  r.  Warner.  147  Ca4.  546, 
82  P.  196;  S.  r.  Kinp.  174  Mo.  647.  74 
S.  W.  627;  Shane  r.  R.  Co..  37  Mont. 
599.  97  P.  958;  Tnvlor  f.  S.,  44  Tex. 
Gr.  547.  72  S.  W.  396. 
Effect  of  indictment  upon  mind  of  juror 
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cannot  be  investigated.  Niezorawski 
f.  S.,  131  Wis.  16G,  111  N.  W.  250. 
404-66  When  existence  of  opinion 
will  not  disqualify.  See  Jarvis  v.  S., 
138  Ala.  17,  34  S.  1025. 
404-67  See  Hughes  c.  S.,  109  Wis. 
397,  S5   N.  W.  333. 

405-69  Counsel  cannot  insist  on 
framing  questions.  Sullivan  v.  Padrosa, 
122  Ga.  338,  50  S.  E.  142. 
406-72  Jacobs  v.  S.,  1  Ga.  App.  519, 
57  S.  P:.  1003;  .Johnson  v.  S.,  44  Tex. 
Cr.  332,  71  S.  W.  25. 
Court  may  explain  statutory  questions. 
Sullivan  v.  I'adrosa,  122  Ga.  338,  50 
S.    E.    142. 

Reinqulry  into  competency  may  be 
made  any  time  before  reception  of  evi- 
dence. Warnack  v.  S.,  7  Ga.  App.  73, 
66  S.  E.  393. 

Presumption  is  each  juror  questioned. 
P.  r.  Hosier,  132  App.  Div.  146,  116 
N.   Y.  S.   911. 

406-73  Hoagland  v.  Canfield,  160 
Fed.  146,  171;  Grayson  r.  S.,  162  Ala. 
83,  50  S.  349;  S.  v.  Malmberg,  14  N.  D. 
523,  105  N.  W.  614;  Sherlev  v.  S.  (Tex. 
Cr.),  163  S.  W.  708;  Whitehead  v.  S. 
(Tex.  Cr.),  147  S.  W.  5S3. 
Bias  does  not  disqualify. — Timma  v. 
Timma,  72  Kan.  73,  S2  P.  481. 
Testimony  incompetent  until  witness 
tendered.  Cox  v.  S.,  58  Fla.  33,  50  S. 
875. 

407-74  U.  S.  1-.  Post,  128  Fed.  950. 
407-75  S.  V.  Joiner,  128  La.  876,  55 
S.  560;  Perry  v.  Centralia,  50  Wash. 
670,  97   P.  S02. 

Details  of  difficulty  inadmissible. 
Quaker  Oats  Co.  f.  Gricc,  195  Fed.  441, 
115  c.  C.  A.  343.  See  infra,  40S-S5. 
407-76  Barron  r.  Anniston,  157  Ala. 
399,  48  S.  5S;  Davidson  r.  S.,  108  Ark. 
191,  158  S.  W.  1103;  P.  v.  Wvatt,  11 
Cal.  App.  120,  104  P.  12;  Hampton  i: 
S.,  50  Fla.  55,  39  S.  421;  Walker  v. 
Rome,  6  Ga.  App.  59,  04  S.  K.  310; 
Chicago,  etc.  R.  Co.  v.  Smith,  226  111. 
178,  80  N.  E.  716;  P.  v.  Peltz,  143  HI. 
App.  181;  Kennedy  v.  Murphy.  112  111. 
App.  607;  Isaac  r.  U.  S.,  7  Jnd.  Tv. 
196,  104  S.  W.  588;  S.  r.  Johnson  (la.), 
144  N.  W.  303;  P.  v.  Drolet,  157  Mich. 
90,  121  N.  W.  291;  McFadden  r.  R.  Co., 
161  Mo.  App.  652,  143  S.  W.  884;  S. 
V.  Hanlon,  38  "Mont.  557,  100  P.  1035; 
Potter  r.  Browne,  197  N.  Y.  2«IS,  90 
N.  E.  812;  Stock  well  v.  Brinton  (N. 
D.).  142  N.  W.  242;  S.  r.  Malmberg, 
14  N.  D.  523,  105  N.  W.  614;  Cain  r. 
S.   (Tex.  Cr.),  153  S.  W.  147;   Pope   r. 


S.  (Tex.  Cr.),  143  S.  W.  611;  Clegg 
I.  R.  Co.  (Tex.  Civ.),  127  S.  W.  1098; 
Olson  V.  R.  Co.,  24  Utah  460,  68  P.  148; 
Perry  v.  Centralia,  50  Wash.  670,  97 
P.    802. 

Accused  may  cross-examine  witness  for 
state  where  he  denies  bias  but  state 
cannot.  Smith  v.  S.,  12  Ga.  Ajiji.  13, 
76   S.   E.   647. 

Unless  bias  of  witness  has  already  been 
shown.  P.  V.  Warfield,  261  111.  293, 
103  N.  E.  979;  S.  i".  Natcisse,  133  La. 
584,    03    S.    182. 

Limit  of  cross-examination  in  discre- 
tion of  court.  Abelsou  v.  R.  Co.,  84 
Ark.  181,  105  S.  W.  81;  S.  v.  Hamil- 
ton, 74  Kan.  461,  87  P.  363;  S.  v.  May, 
172  Mo.  630,  72  S.  W.  91S;  Glenn  f. 
Co.,  206  Pa.  135,  55  A.  860.  Wide  lati- 
tude proper.  Williams  v.  R.  Co.,  42 
Wash.  597,  84  P.  1129. 
Unless  witness  uncontradicted. — Rege- 
ster  r.  Regester,  104  Md.  1,  64  A.  286. 
Ill  feeling  cannot  be  shown  on  cross- 
examination  unless  witness  denies  such 
feeling.  Sasser  v.  S.,  129  Ga.  541,  59 
S.   E.  255. 

407-77  Brooks  v.  S.,  8  Ala.  App.  277, 
62   S.   569. 

407-78  See  S.  v.  Dalton,  43  Wash. 
27S,  SO  P.  .590. 

407-79  Coates  v.  S.,  5  Ala.  App.  182, 
59  S.  323. 

Opinions  of  others  concerning  issue  can- 
not be  receixed.  S.  r.  Avant,  85  S.  C. 
570,  67  S.  E.  908. 

407-80  Wall  r.  S.,  2  Ala.  Aj.p.  157, 
56  S.  57;  Gravson  v.  S.,  162  Ala.  S3, 
50  S.  349;  Bonaparte  V.  S.  (Fla.),  61 
S.  633;  Stewart  c.  S.,  58  Fla.  97,  50 
S.  642;  Fields  v.  S.,  46  Fla.  84,  35 
S.  185;  Atlanta,  etc.  R.  Co.  v.  Mc- 
Manus,  1  Ga.  Apn.  302,  58  S.  E.  258; 
S.  V.  Seerv,  129  la.  259,  105  N.  W. 
511;  Jones  r.  Pelly  (Ky.),  128  S.  W. 
305;  Stockham  r.  ^Slalcolm,  111  Md. 
615,  74  A.  569;  P.  r.  Drolet,  157  Mich. 
90,  121  X.  W.  291  (pendency  of  suit 
against  accused) ;  Hoagland  r.  Modern 
Woodmen,  157  Mo.  Ai>p.  15,  137  S.  W. 
900;  S.  V.  Wakelv.  43  Mont.  427,  117 
P.  95;  S.  V.  Broadbent,  27  Mont.  342, 
71  P.  1;  Neumever  r.  Hooker,  131 
App.  Div.  .592,  116  N.  Y.  S.  204;  Tay- 
lor r.  R.  Co.,  84  N.  Y.  S.  282;  In  re 
Steenwerth,  97  App.  Div.  116,  89  N. 
Y.  S.  654;  laquinto  r.  Bauer,  104  App. 
Div.  56,  93  N.  Y.  S.  3SS;  Stewart  r. 
Stewart,  155  N.  C.  341,  71  S.  E.  308; 
Miller  r.  Tv.,  15  Okla.  422,  85  P.  239; 
S.    r.    Finch,   54   Or.   482,    103    P.    505; 
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Rcnn  r.  S.,  64  Tex.  Cr.  CSH,  143  S.  W. 
167;    Kemper   i\  S.,  03  Tex.   Cr.   1,  138  | 
S.  \V.  1025;  Streifiht  r.  S.,  62  Tex.  Cr.  | 
4.j3,   138  S.  \V,   74-';   Freeman   r.  More- 
man    (Tex.    Civ.).     140     S.     W.     1045;  , 
Knights  V.  Gillis  (rex.  Civ.),  125  S.  VV. 
33S;  U'Ni'al  r.  S.  (Tex.  Cr.),  146  S.  W. 
03S;    Norfolk,  etc.   R.  Co.  r.   BirchfieM, 
105   Va.   S09,  54   S.   K.   S79. 
Indebtedness    by    witness    for    defend- 
ant  til  tlio  lattiT.     llosoy  f.  IS.,  5  Ala.  I 
A  PI..   1.  .".it  s.  :.  i;). 

Limits  of  such  examination. — McGehee  ' 
r.   S..    171    Ala.    I!',   .".."i    S.    \r>'J. 
Fact  and  manner  of  intort-st  of  witness 
mav  lie  iii(|iiirt>il   into.     National   E.  Co.  j 
r.   "Fa.iran,    115    111.    A]>\>.   r,<M). 
He  may  be  asked  whether  ho  knew  he 
had   to   establish   a  certain   fact   before 
he   coubl    recover.      Kramer    r.    K.    Co.,  I 

St;  N.  V.  P.  :'.3.  } 

It  may  be  shown  witness  proniisod  iin-  ! 
munity.      Reese    f.    S.,   44    Tex.    Cr.    34, 
PS   S.    \V.   2'>3. 

Refusal  to  allow  inquiry  into  relation 
of  attdrnoy  and  client  existing  bctwetMi 
witi'.ess  an<l  attDiiioy  for  plaintifiF, 
proper.  Birmingham  R.  Co.  v.  Lintner, 
Ml  Ala.  420.  3S  S.  3()3. 
"There  was  no  error  in  allowing  the 
solicitor,  in  cross  examining  the  defend- 
ant "s  witness  Peters,  to  ask  him  if  he 
was  not  connectetl  with,  or  if  he  diil 
not  'belong  to,'  a  certain  faction,  when 
ill  will  between  the  factions  had  been 
shown."  Collins  r.  S.,  3  Ala.  App.  64, 
5S   S.   80.  I 

Recent   litigation.  —  Missouri,    etc.   Rv.  I 
r,,.    r.   I'.iiik    iT.x.   Cr.).   14(5  S.   \V.  60*0.1 
"On  the  cross-examination  by  the  de-  I 
fonil.int's  counsel  of  the  |>ersjn  charged  | 
to  have  been  assaultoil  he  was  asked  if 
before  he   went   before   the  grand   .jury  | 
in     this    case,     'he    had    not    employed  : 
lawyers  to  bring  a  damage  suit  against 
Mr.  Mood,  the  sherilT,  for  an  alleged  as- 
sault and  battery  committeil  on  liim  by 
Naftel.  the  dejmty  sherifi". '     The  ques- 
tion  was   not   so   framed   as  necessarily 
to  indicate   that   the  defemlant  hacl  any 
connection    with    the     matter     in<|ii'.red 
about.     The  inquiry  may  have  been  in 
regard   to  an   occurrence   'ong   antedat- 
ing   the    one    under    investigation,    an<l 
the    alleged    assailant     referred     to    in 
the    question    may    have    been    another 
deputy  sheriff    having    the    same    sur- 
name as   the  defendant;   and   this   may 
have  been  suggested  as  a  ground  of  ob- 
jection to  the  question.     The  fact  that 
the  witness  at  some  time   in    the   past 


may  have  employed  lawyers  to  sue  tlu? 
pherilT  for  an  assault  ami  battciy  al- 
leged to  have  been  committed  by  a  dep- 
uty sheriff  other  than  the  defendant 
would  have  no  tendency  to  prove  that 
the  witness  had  an  interest  or  bias 
against  the  defendant."  Naftel  v.  S., 
:'.  Ala.  Aj.p.  31,  57  S.  3S6. 
4(»8-81  Harden  r.  Cunningham,  136 
Ala.  203,  34  IS.  26;  Cook  r.  !S.,  152  Ala. 
00,  44  S.  549;  .Morris  f.  S.  ((Ala.),  3J» 
S.  60S;  San  ford  v.  S.,  143  Ala.  7S,  31) 
.S.  370;  Taylor  r.  8.,  121  Ga.  348,  41i 
S.  E.  303;  CofTman  r.  S.,  51  Tex.  Cr 
I7S,  103  tS.  \V.  1  12S. 
Proper  to  show  a  dlflaculty  had  occurred 
between  state's  witness  and  defendant 
but  not  proof  of  details.  Figueroa  v. 
8.  (Tex.  Cr.),  159  8.  VV.  1188. 
4(>8-82  Porter  r.  I'.,  31  Colo.  508,  74 
P.  879;  P.  f.  Hari>er,  145  Mich.  4n2, 
108  N.  W.  68S);  8.  r.  Anslinger,  171  Mo. 
OO't,  71  S.  W.  1041. 
Statement  of  witness  in  regard  to  re- 
ward oflered,  admissible.  Mullins  r. 
C,  23  Ky.  L.  R.  2433,  67  S.  W.  ,S24. 
Questions  insinuating  improper  conduct 
by  witness,  improper.  P.  v.  Wyatt,  11 
C'.il.  A  PI..  120.  104  P.  12. 
•408-83  lloagland  r.  Canfield,  160 
Fed.  146,  171;  P.  r.  Emmons,  7  Cal. 
Ai«p.  6S5,  95  P.  1032. 
408-84  Alford  r.  S.,  47  Fla.  1,  36 
8.  436;  Goss  r.  Goss,  102  Minn.  346, 
113  N.  W.  690;  McFadden  c.  R.  Co., 
161  Mo.  Api).  652,  143  8.  W.  884  (cit. 
this  text);  Creeping  Bear  f.  S.,  113 
Tenn.  322,  87  8.  W.  653;  Cain  r.  8. 
(Tex.  Cr.),  153  8.  W.  147. 
For  full  discussion  of  necessity  of  pre- 
liniinarv  cross  t'\:iniination,  see  P.  r. 
Mailon,"  116  Ap|..  Div.  425,  101  N.  ^. 
8.  814. 

Hostility  can  be  shown  by  declarations 
only  after  inquiring  with  particularity 
as  to  time  and  place.  Fagan  V.  Lant/. 
156  Cal.  6S1.  105  P.  951;  S.  f.  Bardelii, 
7S  Vt.  102,  62  A.  44. 
408-8.>  lloagland  r.  Canfield,  160 
Fed.  146,  171;  Grayson  r.  8.,  162  Ala. 
83,  50  8.  319;  Par:'i<lise  r.  8.,  131  Ala. 
2"..  31  8.  722;  Robertson  r.  R.  Co.,  142 
Ala.  216,  37  8.  831;  Morris  r.  S.,  146 
Ala.  66,  41  S.  274;  O'Neal  C  Curry, 
13  J  Ala.  216.  32  8.  697;  Beal  r.  S.,  138 
Ala.  91.  35  8.  58;  Hicks  r.  8.,  4  Ala. 
App.  120,  59  8.  231;  8tewart  r.  8., 
5S  Fla.  97,  50  S.  642;  Peatman  r.  8.. 
48  Fla.  21.  37  8.  576;  Fields  r.  8.,  46 
Fla.  S4.  35  8.  1^5;  Georgia,  etc.  R.  Co. 
r.   Stanley,   1    Ga.   Ai.p.   487,   57   8.    E. 
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1042;  S.  V.  Crea,  10  Ida.  88,  76  P.  1013; 
Toledo,  etc.  E.  Co.  r.  Stevenson,  122 
111.  App.  654;  S.  V.  Johnson  (la.),  144 
N.  W.  303;  South  Covin<rton  &  C.  E. 
Co.  r.  Eavmer,  132  Ky.  ]S7,  116  S.  W. 
281;  Goss  v.  Goss,  102  :M:inn.  346,  113 
N.  W.  690;  S.  r.  Horton,  247  Mo.  657, 
153  S.  W.  1051;  S.  r.  Nieuhaus,  217 
Uj.  332,  117  S.  W.  73;  S.  r.  Darling, 
202  Mo.  150,  ino  S.  W.  631;  Lambech 
t;.  Stiefel,  71  N.  J.  L.  320,  59  A.  460; 
Potter  r.  Browne,  197  X.  Y.  2S8,  90 
N.  E.  812  (if  witness  admits  hostility 
further  inquiry  not  proper;  if  he 
qualifies  denial,  evidence  of  affirmative 
acts  or  declarations  of  hostility  prop- 
er; party  may  not  testify  to  his 
declarations  made  to  witness) ;  Salzman 
t\  Mandel,  50  Misc.  634,  98  X.  Y.  S. 
825;  Johnson  r.  E.  Co.,  163  X.  C.  431, 
79  S.  E.  690;  Pope  r.  S.  (Tex.  Cr.), 
143  S.  W.  611;  Ilicklev  r.  S.,  62  lex. 
Cr.  568,  138  S.  W.  1051;  Clepg  v.  E. 
Co.  (Tex.  Civ.),  127  S.  W.  1098;  Pol- 
lard r.  S.,  58  Tex.  Cr.  299,  125  S.  W. 
390;  Sue  V.  S.,  52  Tex.  Cr.  122, 105  S.  W. 
804;  Houston,  etc,  E.  Co.  v.  McCarty, 
40  Tex.  Civ.  364,  89  R.  W.  805;  S.  r. 
Carr,  65  W.  Ya.  81,  63  S.  E.  766. 
By  any  competent  evidence  P.  r. 
Lusti?,  206  X.  Y.  162,  99  X.  E.  183. 
Expression  of  wish  by  prosecuting 
witness  that  defendant  be  sent  to  pen- 
itentiary.   Earles  v.  S.,  64  Tex.  Cr.  537, 

142  s.  w.  nsi. 

Limits  of  such  examination. — ^Filler  v. 
S..  9  Ga.  Afip.  599,  71  S.  E.  1021. 
Non-pasmient  of  physician's  bill. — Lack 
Malleable  Iron  Co.  v.  Graham,  147  Ky. 
161,  143  S.  W.  1016. 
Cross-examination  to  show  hostility  not 
a  collntcral  inquiry.  Cook  r.  S.,  169 
Ind.  430,  82  X.  E.'  1047;  S.  r.  Malm- 
berg,  14  X.  D.  523,  105  X.  W.  014.  And 
see  Kelly  r.  S.,  2  Ala.  Ai>p.  103,  57 
S.   78. 

Discharge  from  employment. — Houston, 
etc.  E.  Co.  r.  Wilson,  37  Tex.  Civ.  405, 
84   S.   W.    274. 

Deadly  enmity  toward  defendant. 
Mackinasters  c.  S.,  SI  Miss.  117 1,  33 
S.    2. 

Attempted  interference  with  other  wit- 
nesses may  be  shown.  Houston  C.  t". 
Dial.  135*  Ala.  168.  33  S.  26S;  S.  V. 
Koller,  129  Ta.  111.  105  X.  W.  391; 
S.  r.  Eutledjre.  135  Ta.  581,  113  X.  W. 
461. 

Acts  of  hostility  on  part  of  witness 
com])etont.  P.  r.  Eow,  135  Mich.  505, 
98  X.  W.  13;  Sapp  v.  S.  (Tex.  Cr.),  77 


S.  W,  456;  S.  v.  Hamilton,  63  Kan. 
183,  69  P.  162  (member  of  mob  to  hang 
accusocl). 

Extent  of  hostile  feeling  may  be  gone 
into.  Mackmasters  v.  S.,  81  Miss.  374, 
33   S.  2. 

Cause  of  hostility  may  not  be  investi- 
gated. McDullie  r.  S.,  121  Ga.  580, 
49  S.  E.  708;  Sej-mour  v.  Bruske,  140 
Mich.  244,  103  X.  W.  613,  104  X.  W. 
691. 

Hostility  may  be  shown  by  any  com- 
petent evidence. — Louisville,  etc.  E.  Co. 
1-.  Sherrill,  152  Ala.  213,  44  S.  631 
(statement  of  defendant's  employe  to 
witness);  Gosdin  v.  Williams,  151  Ala. 
592,  44  S.  611;  Cross  v.  S.,  147  Ala. 
125,  41  S.  875  (warrant  obtained  by 
witness  against  prosecutor);  I'urdee  v. 
S.,  118  Ga.  798,  45  S.  E.  606  (indict- 
ment against  witness  for  assault  on 
defendant);  Brink  r.  Stratton,'  176  X. 
Y.  150,  68  X.  E.  148  (testimony  of 
party);  Collins  v.  McGuire,  76  App. 
Div."  443,  78  X.  Y.  S.  527  (pendency 
of  suit  against  witness);  (jumby  v. 
E.  Co.,  65  App.  Div.  38,  72  X.  Y.  S. 
551,  171  X.  Y.  635.  63  X.  E.  1117. 
Details  of  difficulties  should  not  be 
;:oiie  into.  Wri_ulit  r.  Anniston,  151 
Ala.  465,  44  S.  151;  Henderson  r.  S., 
49  Tex.  Cr.  269,  91  S.  W.  569;  S.  v 
Baird,  79  Vt.  257,  65  A.  101;  Quaker 
Oats  Co.  i\  Grice,  195  Fed.  441,  115  C 
('.    A.    3t3. 

Declarations,  however  made,  compe- 
tent to  show  partiality  or  hostility. 
P.  r.  Evan,  152  Cal.  364,  92  P.  853  (on 
cross-examination);  Vaughn  r.  S.,  52 
Fla.  122,  41  S.  881;  C.  c.  Howard,  205 
Mass.  128,  91  X.  E.  397;  P.  v.  Thorne, 
148  Mich.  203,  111  X.  W.  741;  Lambech 
r.  Sticfol,  71  X.  J.  L.  320.  59  A.  460. 
Hostility  between  relatives  of  witness 
and  party. — III  fooling  between  father 
of  minor  witness  and  a  party  may  be 
shown.  Bennefield  r.  S.,  134"  Ala."  157, 
32  S.  717.  Coiifrn  as  to  witness'  hos- 
tility toward  defendant's  father.  Car- 
rolfr.  E.  Co.,  200  Mass.  527,  86  X.  E. 
793;  McQuiggan  r.  Ladd,  79  Vt.  90.  64 
A.   5nn. 

Intimate  relationship  with  party  un- 
successfully defended  in  criminal  caso 
by  defendant  is  too  remote  to  show 
hostility  against  him.  S.  r.  Gillulv,  •"<> 
Wnsh.   1.  96  P.  512. 

Extent  of  witness'  interest  in  suit  may 
bo  shown,     r.  r.  Won/.cl.  1  S9  X.  Y.  275, 
S2    X.    K.    130. 
Pending  criminal  suit  involving  matter 
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of    tho    oriminal    «aso    on    trial.      S.    r. 

Docker,    IGl    Mo.    .\\'i>.   300,    1  i:{    S.    W. 

544. 

For  the  jury    to   diviilo    what    woijiht 

shall  l>i'  ^'i\cii  tt>  tho  proof  of  malifo  of 

\vitii(<s8.      Jackhon    r.    S.,   5     Ala.     A]>]i. 

3im;.  .•>:  S.  Ml. 

•109-88  S.  r.  Ilanlon,  3S  Mont,  rj.')?, 
liHi    I',    id;;-,. 

It  may  be  shown  witnosa  boIonKs  to  a 
«'«»rtnin  crowil.  .larksoii  f.  S.  (Tex. 
Ct.\  r,7  i?.   W.    »'I7. 

-109-89  Whore  witness  denies  bias 
ho  >-annot  bo  oross  exainined  by  party 
enUin^  him  as  to  bias.  Smith  r.  S.,  Ili 
(la.  A|.p.  13,  70  S.  K.  047, 
•llO-9<»  P.  V.  Peltz,  143  111.  App.  181; 
Ol.lham  r.  C,  130  Ky.  7S9,  12."j  S.  W. 
2\-2:  South  Covinjiton  R.  Co.  v.  Con- 
stans,  2.}  Ky.  L.  H.  loS,  74  S.  W,  7<t.-); 
MaoCuiie  r.  llu<:hes,  120  App.  Div. 
037,  111  N.  Y.  S.  ir.3  (rule  has  speoial 
application  to  expert  witness);  Mis- 
souri, eto.  R.  Co.  r.  Cherry,  44  Tex. 
Civ.  232,  97  S.  W.  712.  Comp.  Citizens' 
R.  &  L.  Co.  r.  Johns,  52  Tex.  Civ.  48bi 
110  S.   W.  02. 

Previous  attitude  of  witness  on  fjnes- 
tiun  at  issue  may  be  shown.  Walker 
r.  Home,  0  Ca.  App.  r,9,  04  S.  E.  310. 
41<»-91  Fun.lerburk  r.  S.,  145  Ala 
001.  39  S.  072;  Brooks  v.  S.,  8  Ala. 
App.  277,  62  S.  509;  Frozzo  V.  P.,  51 
Colo.  323,  117  P.  150;  Wetzel  r.  Fire 
baugh,  251  111.  190,  95  N.  E.  1085; 
Dow.l  r.  R.  Co.,  153  111.  App.  85;  S. 
r.  Lortz,  ISO  Mo.  122,  84  S.  W.  900; 
3.  r.  Broa.lbent,  27  Mont.  342,  71  V.  1 ; 
Creeping  Hoar  r.  S.,  113  Tenn.  322,  87 
S.  W.  r,:,?,. 

That  witness  for  defendant  owed  him 
nionrv.  Hosov  r.  .S.,  5  .-Via.  App.  1,  59 
S.    549. 

Activity  in  prosecution  of  suit.  Miller 
r.  S..  149  Fed.  330,  79  C.  C.  A.  208 
(contribution  of  monev);  Rorck  r.  H. 
(Ala.),  39  8.  580;  S.  r.  Roller,  30  Wash. 
B92.  71  P.  718. 

Advice  of  witness  action  be  brought. 
Atlantic.  ct<-.  K.  <  o.  r.  Powell,  127  Ga. 
vri-_    -r,   S.    K.    1000. 

Membership  in  same  labor  union  may 
be  shown.  P.  c.  Cowan,  1  C'al.  .\pp. 
411.  82  P.  339. 

Hostile  relations  between  husband  and 
wife.  Fii.  Ikt  r.  I'.rady,  47  Mis<^  401, 
f»J    N.    V.    S.    25. 

Partizan.Hhlp. — Rrisro    r.    R.     Co.,     118 
Mo.    App.    00*<,    9."    S.    W.    270. 
Fear  as  cause  of  bias. — Smith    v.    S., 
41  Tex.  Cr.  53,  6S  S.  W.  267. 


ilO-O::  Brown  r.  S.,  119  Oa.  572,  46 
S.  i:.  S33;  Sakolski  r.  Schenkel,  50 
•Miisc.  151,  98  N.  V.  S.  190;  Sexton  P. 
S..  48  Tex.  Cr.  497,  SS  S.  W.  348.  Wit- 
ness concubine  of  deccuscd.  S.  v. 
Craft,  117  La.  213,  41  S.  550. 
•1112-99  Loveman  r.  Brown,  138  Ala. 
oo^,  :;."i  s.  70S. 

Whether  witness  paid  for  atteuding 
(Southern  R.  Co.  r.  .Morris,  143  .\lu. 
(i2S,  42  S.  17);  and  how  much  is  proper 
inipiirv.  Brown  r.  R.  Co.,  43  Misc. 
374,  87  N.  Y.  S.  401. 
Payment  for  investigations. — S.  f.  Ro- 
scMtlial.  IL'!!  Wis.  IIJ.  102  N.  W.  49. 
Concealment  by  witness  of  fact  ho  was 
sur;.'f(>n  of  dcfcmlant.  Glenn  l".  Co., 
200  I'a.  i;?5.  55  A.  SOO. 
Physician  employed  to  make  examina- 
tion for  pui|ioso  of  becoming  a  wit- 
ness. Wrisley  Co.  f.  Burke,  203  111. 
250,  07  N.  E.  818.  See  also  Chicago, 
etc.  R.  Co.  r.  Carroll,  206  111.  318,  68 
N.   F.   10R7. 

Cros.s-examination  of  physician  upon 
independent  c:isos  of  saiuo  chararter, 
not  ailciwod.  Chicago,  etc.  R.  Co.  V. 
Schmitz,  113  111.  App.  295,  211  111.  446, 
71  N.  E.  1050;  Same  V.  Smith,  220  111. 
178.  SO  N.  E.  710. 

Likelihood  of  employe  to  bo  dis- 
.  liiir;:..!.  Missouri,  .tc  R.  Co.  r.  Smith, 
31  Tex.  Civ.  332.  72  S.  W.  41  <^. 
Rule  employees  should  say  nothing  as 
to  ;i.(i.liMits.  Toledo,  etc.  1\.  Co.  V. 
Ward.  2  O.  C.  C.  (N.  S.)  250. 
Relation  of  witness  as  employe. — United 
().  Co.  V.  Miller.  19  Colo.  App.  40,  73 
P.  027;  Central  R.  r.  Bagley,  121  Ga. 
781.  49  S.  E.  7S0;  Illinois  C.  R.  Co.  c. 
Burke,  112  111.  App.  415;  Gulf,  etc. 
R.  Co.  V.  Ilavs,  40  Tex.  Civ.  102,  89  S. 
W.   29. 

Witness  agent  of  partv  calling  him. 
I,..iiis\m.',  etc.  R.  Co.  r.  Munford,  24 
Ky.  L.  R.  410,  OS  S.  W.  635. 
413-1  "Rirminghnm  R.  Co.  r.  Rut- 
Ir.jgc.  1  12  .Ma.  195.  39  S.  3."'<. 
Witness  who  is  also  plaintiff  may  bo 
asked  whether  he  instituted  action  be- 
cause defendant  rompelled  him  to  pay 
a  debt.  Lowe  v.  Ring,  123  Wis.  107, 
101  N.  W.  381.  Fact  witnoHS  is  hus- 
band of  washerwoman  of  deceased,  too 
remote.  Ilnll  r.  S.,  137  Ala.  44,  34  8. 
OsO. 

Where  president  of  defendant  corpora- 
tion .Mtti'm|>tcd  to  .Oi'.f  .-i  settlement 
with  plaintiff  contrary  to  ejcjircss  agree- 
ment  not   to   do   80 — evidence   of   bias 
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admissible.  Watson  v.  R.  Co.,  164  X.  C. 
17*),  SO  S.  E.  175. 

413-2  Elam  v.  Coal  Co.,  155  111.  App. 
375;  Domestic  Block  Coal  Co,  t'.  Hold- 
en  (Ind.),  103  N.  E.  73;  Isaac  f.  U.  S., 
7  Ind.  Ty.  196,  104  S.  W.  5SS;  Kingston 
r.  Roberts,  175  Mo.  App.  69,  157  hj.  W. 
1042;  Uirsh  V.  Co.,  92  N.  Y.  S.  794. 
See  Vol.  3,  p.  770,  n.  58,  and  supple- 
iiiciit  thereto. 

Fact  of  witnesses  being  on  bond  of 
accused. — Koi^s  r.  S.  (Tex.  Cr.J,  IJI* 
S.   W.   li)(;3. 

Father  of  a  co-defendant  testifying  for 
defendant,  to  sliow  bias,  may  he  asked 
if  his  son  was  indicted  for  the  same 
offense.  Wilson  v.  S.  (Tex.  Cr.),  158 
S.  W.  1114. 

The  court  should  be  informed  of  the 
purjiose  of  such  questions,  otherwise 
irrolcvant.  S.  t\  I'anelli,  81  N.  J.  L. 
34(i,  7i>  A.  1064. 

The  jury  have  the  right  both  in  civil 
and  criminal  cases  to  consider  the  in- 
terest which  the  witness  may  have  in 
the  result  of  the  liti^'ation.  S.  r. 
Decker,  161  Mo.  App.  396,  143  S.  W. 
544,  citing  among  other  cases:  Dotterer 
r.  S.,  172  Ind.  357,  88  N.  E.  6S9,  30 
L.  R.  A.  (N.  S.)  846;  S.  f.  Tawnev, 
81  Kan.  162,  105  P.  218,  135  Am.  St. 
355;  S.  r.  Thornhill,  177  Mo.  ODl,  76 
S.  W.  948;  Koenig  v.  Union  Depot  R. 
Co.,  173  Mo.  69S.  73  S.  W.  G37. 
Interest  as  taxpayer. — Stvles  v.  Deca- 
tur, 131  Mi<h.  443,  91  N."  W.  622. 
Pecuniary  loss  if  defendant  not  con- 
victed mav  be  shown.  Teston  v.  S., 
50  Fla.  13S,  39  S.  787, 
Liability  of  witness  for  debt  incurred. 
Nesbit  V.  Crosby,  74  Conn.  554,  51  A. 
550. 

Ultimate  liability  for  accident.  Iledlun 
f.  Co.,  IG  S.  D.  L'lil,  f»2  N.  W.  31;  i'orr.v 
r.  ('entralia,  ."0  W:ish.  670.  1)7  I*.  J^hl'. 
Witness  charged  with  commission  of 
same  crime. — Wilkerson  r.  S.,  110  .Ma. 
16.-J,  37  S.  265;  S.  t'.  Rosa,  71  N.  J.  L. 
SIC,  ."s   A.   1010. 

Prosecution  of  witness  for  similar  of- 
fense  mav   be   shown.       McCormack   f. 
S..    133   Ala.   202,  32  S.  268. 
414-3     Vindicator    M.    Co.     v.     First- 
brook,  36  Colo.  49S,  80  P.  313. 
Reward  for  conviction. — <"oolev  r.  S.,  7 
Ala.   .\pp.    163,   62   S.   202. 
414-4     Interest  of  witness  in  pending 
civil   action    in    which     accused     is    al 
Icgod    to   have  committed   perjurv   may 
be  shown.     S,  V.  Eaid,  55   Wash.   302, 
104  P,  275. 


414-5     Porcnson    c,    U,    S.,    168    Fed, 
785,  94  C.  C.  A.   181;   Shoemaker  V.  S., 
58   Tex.   Cr.  518,   126  S.   W.  887, 
415-6     Nashville,   C,    &    St.   L,   R,   v. 

Crosby  (Ala.),  62  S.  889;  Birmingham, 
etc.  Co.  V.  Norton,  7  Ala.  Aii|>.  571,  61 
S,  459;  Sylvester  V.  S.,  46  Fla.  ItU),  35 
S.  142;  Southern  R.  Co.  r.  S.  (Ind. 
Ai)p.),  72  N.  E.  174;  Timma  r.  Timma, 
72  Kan,  73,  ,S2  P.  481;  Missouri,  etc. 
R.  Co.  V.  Smith,  31  Tex.  Civ,  332,  72 
S.   W.   418. 

Size  of  contingent  fee  of  attorney  who 
volunteers  as  witn<'s.s.  New  Omaha,  etc. 
<'o.  r.  Johnson,  67  Neb.  393,  93  N.  W. 
778.  , 

Willingness  to  appear  voluntarily  for 
other  party  m.-iy  l.f  ^'oii(>  into.  Woi.lcv 
r.  liell,  33  Tex.'  Civ.  3;t!),  Ti]  <■.  \V.  7!t7, 
Acts  and  declarations  of  judge  may 
be  proved  to  show  his  bias  on  a  ques- 
tion of  public  interest.  Affidavits  of 
bias  are  to  be  taken  as  true.  Wathen 
r.  C,  133  Ky.  94,  116  S.  W.  336.  Facts 
not  showing  bias.  See  .Johnston  V. 
Dakan,  9  Cal.  App.  522,  99  P,  729. 


BIGAMY. 
Definition. — See  4  Standard  Proc.  89, 

Jurisdiction  and  Venue. — See  4  Stand- 
AKI)    I'Ror.    00. 

Indictment,  Information  and  Com- 
plaint.— s.^o  4  Sta.ndaki)  Proc.  92.  <  t  ><</. 
Pleas  and  Defenses. — See  4  Sta.vdard 
Proc.  97. 

416  Evidence  of  issue  inadmissible, 
Harris  c  .-;.  (Tex.  Cr.).  liil  .^.  \V.  ]::.". 
416-1  Rcid  V.  S.,  ItiS  Ala.  lis,  53 
S.  254.  See  S.  v.  Allen,  113  La.  705, 
37  S.  614;  P.  r.  Goodro-le,  132  Mi.h. 
542,  94  N.  W.  14;  S.  r.  St.  John.  04 
Mo.  App.  229,  68  S.  W.  374;  S.  r.  Goilld- 
on,  134  X.  C,  743,  47  S.  E.  4.50;  C.  r. 
Rernard.  27  Pa.  C.  C.  12;  McCombs  r, 
S.,  50  Tex.  Cr.  490,  99  S.  W.  1017; 
Hearne  r.  S..  50  Tex.  Cr.  431.  97  S.  W. 
1050  (proof  must  bo  bevond  reasonable 
•loubf). 

Identity  of  parties  to  the  two  mar- 
ririgi's  must  bo  clearlv  established, 
(ioad  r.  S.,  51  Tex.  Cr.  393,  102  S.  W. 
121. 

Common  law  marriage  will  sustain  a 
conviction.  P.urk.s  r.  S..  50  Tex.  Cr. 
47,  94  S.  W.  1040.  Contra.  Bates  t\ 
S.,  9  O.  C.  C.  (N.  S.)  273. 
416-2  Witt  r.  S.,  5  Ala.  App.  137.  59 
S.  715;  Richardson  v.  S,,  103  Md.  112, 
63    A.   317. 
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Second  marriage  wliilo  first  wifo  nlivo 
iiniKt  bt'  o»tal>lislu'tl  bi>yon«l  roammaltlo 
doubt,  anil  o\  i.ltMico  of  ilivon-o  j;raut«s| 
fur  bi^ainv  is  iiiailiniitttible.  S.  r.  Shar- 
key, 73  N".  J.  L.  491,  03  A.  806. 
41G  3  Losucur  r,  S.,  170  In.l.  448,  95 
N.  K.  J:i9;  S.  r.  Cam,  106  Ln.  7ns,  31 
S.  30(1;  s.  r.  Long,  143  X.  C.  670,  57 
S.   E.  34i>. 

Divorce  must  bo  provcil  by  dcfiMxlant. 
r.  r.  S|  ...  r.  •_';:.■)  III.  -JSO,  S5  N.  !•:.  Jil7; 
C.  r.  t;t:i\  iii.iw,  -jr  I'a.  (\  ('.  4(il. 
Burdeu  on  defendant  to  hIiow  ho  di.l 
not  know  tirst  wifo  was  alive  for  seven 
prior  years.  S.  r.  Ooulilen,  134  N.  C. 
7J;?,   17  S.  K.   ir.o. 

Burdeu  on  state  to  jirove  defendant 
knowin^'lv  married  another's  wife. 
Rrooks  r."  S.,  74  Ark.  58,  84  S.  W.  1033 
(statute). 

Where  second  marriage  fornially  con 
sunimatcii  it  will  m.t  bo  iiri'sunie.l  i\rt*t 
di.HSolved;  bunlen  is  on  defen.lnnt  to 
establish  fa.t.  Fletcher  v.  S.,  169  Ind. 
77,  SI  N.  E.  1083. 

416-5  Apkins  r.  C,  148  Ky.  nr.2,  117 
S.  W.  376;  Edwanls  V.  S.  (Tex.  Cr.),  106 
S.   W.   517. 

Certificate  of  marriage  sudicicnt.  S. 
f.  Ho.-k.T.  i:!i»  i:i.  L':;;i,  kk;  n.  w.  645. 

License  admissible  on  issue  of  first 
marriav'e.  De  Luceuay  f.  S.  (Tex.  Cr.), 
6s   s.   \V.   79(;. 

Bccord  proof  of  marriage  is  admis- 
sible a;.;ainst  objet-tion  ilefen.lant  en- 
titled to  meet  witness  face  to  fare. 
Sokel  r.  P.,  212  III.  238,  72  N.  E.  382. 
Comp.  P.  r.  Goodrode,  132  Mich.  542, 
9«    N.  W.    14. 

Certified  copy  of  unacknowledged  mar- 
riage certificate  in.oiiipctfut  if  si;.'Ma- 
turo  of  signer  and  his  authority  to 
solemnize  marriage  not  prove.l,  though 
certificate  recorded.  P.  r.  Lo  Doux, 
155  Cal.  535,  102  P.  517. 
Becord  of  divorce  proceeding  brought 
by  fornnT  wife,  in  whi.h  ai-cusod  did 
not  deny  marriage,  aduiisHiblo  wlu're  di- 
vorce not  granted  until  after  his  remar- 
riage. Oliver  V.  S.,  7  Ga.  App.  695, 
67  S.  E.  886. 

417-e  roopcr  r.  S.  (Tex.  Cr.),  ICO 
8.  W.  382. 

First  wife  mnv  testify  to  fact  of  mar- 
riage Ki.har'.lson  r.  S.,  103  M.l.  112. 
63  A.  317.  Cnmp.  Harber  r.  P.,  203  III. 
543.   rs    X.    K.   9?,. 

Testimony  of  person  present  at  mar- 
riage in  foreign  country.  Sokel  r.  P., 
212   111.  23S,   72   X.   E.  3S2. 


Tljo  return  of  the  justice  of  the  peace 
showing  when  he  had  periorined  the 
ceremony.  Hams  f.  S.  (Tex.  Cr.),  107 
S.   W.    JJ. 

417-7  Williams  r.  S.,  151  Ala.  108, 
44  S.  57;  Cal.lwell  r.  S.,  140  Ala.  141, 
41  S.  473;  Le(irand  r.  S.,  88  Ark.  135, 
113  S.  W.  102S;  Oliver  r.  S.,  7  tJa. 
Ai>p.  695,  67  S.  K.  SSO;  S.  f.  Rocker, 
13i»  la.  239,  100  X.  \V.  045;  P.  c.  Good 
rode,  132  Mich.  542,  94  X.  W.  14;  .S. 
r.  Long,  143  X.  ('.  070,  57  S.  E.  349; 
S.  1-.  Goulden,  134  X.  C.  743,  47  S.  K. 
450;  C.  V.  llenning,  10  Phila.  (I'a.) 
209. 

Admission  of  defendant  and  cohabita- 
tion necessary.  Confession  alone  in 
sulliciciit.      .I(4iii.si>n    r.    S.     (Te.\.    <>.), 

i.Tt)  .^.  w.  it:;(;. 

Defendant's  uncorroborated  admissions, 
.suflicient.  McSein  v.  S.,  120  CJa.  17."i, 
47  S.  E.  544. 

417-8  Pico  V.  C.  31  Kv.  L.  R.  1351, 
105  S.  W.  123;  S.  r.  St.  John,  94  .Mo. 
App.  229,  OH  S.  \V.  374;  P.  f.  Port- 
man,  159  Ai)p.  Div.  702,  145  X.  V.  S. 
l>y;  Harris  r.  S.  (Tex.  Cr.),  107  S.  W. 
43    (iilentifiiation). 

Proof  of  common  law  marriage  insuffl- 
cieut  if  statutory  niarri.i;,'.'  rciicil  .m 
llurton  V.  is.,  51  Tc.\.  Cr.  llM'.,  Jul  S.  W. 
220. 

Conversation  between  first  wife  of  ac- 
cused and  others  in  his  .•ib.scn.c  .annot 
be  prove. 1.  Kiiajip  f.  S.,  54  Tex.  Cr. 
033,  114  S.  W.  830. 

417-9     S.  V.  Hughes,  35  Kan.  620,  12 
1'.  L's,  57  Am.  St.   195. 
Marriage  may  be  proved  by  direct  or 
cir.unistantial    evidence.     S.    V.   Pendle- 
ton, 07  Kan.   ISo,  72  P.  527. 
Such    testimony    sufficient.      Le    («rand 
r.   S.,   hS   Ark.    135,    113   S.    W.    1028. 
-117-10     See   S.    f.    St.   John,   94    Mo. 
Ai.|..  229,  68  S.  W.  374. 
Proof  of  cohabitation  and  recognition 
is    ailmissibU',    but    .lues    not    oviTconie 
presum]ition   .lefcmlant   is  innocent.     S. 
r.    Ilansbrough,   181    .Mo.   348,   80   S.   W. 
900. 

Marriage  In  fact  must  be  shown.  P.  c. 
Lc  Doux,  155  Cal.  535,  102  P.  517. 
418-11  Fcrrell  r.  S.,  45  Fla.  2C,  34 
S.  220;  Sokel  r.  P.,  212  HI.  23s,  72 
X.  E.  382.  See  S.  c.  Rocker,  130  la. 
239,  100  X.  W.  015;  S.  r.  KnifTen,  44 
Wash.  4«^5,  S7  P.  S37. 
Celebration  of  marriage  raises  rebut- 
table pre»umpti(m  marriage  valid.  Har- 
ber  >      I'  .   -Jn?.    Ill,   r.J3,   08   X.   E.  93. 
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418-12  P.  r.  Shaw,  259  111.  544,  102 
N.  E.  1031;  Apkins  v.  Com.,  148  Ky. 
662,  147  S.  W.  37G. 
418-13  State  must  prove  by  com- 
jietcnt  evidence  first  wife  was  livin<,' 
at  date  of  second  marriage.  Dunlap  v. 
S.,  126  Tenn.  415,  150  S.  W.  86,  41 
L.  R.  A.  (N.  S.)  1061. 
418-15  S.  V.  Eoeker,  130  la.  239,  100 
N.   W.  645. 

Wife  living  four  and  one-half  years 
before  second  marriage.  Cannot  be 
presumed  alive  at  time  of  socoud  mar- 
riage. Dunlap  V.  S.,  126  Tenn.  415, 
150  S.  W.  86,  41  1..  K.  A.  (X.  S.) 
1061. 

Belief  in  death  of  first  wife,  immate- 
rial. S.  V.  Ackerly,  79  Vt.  69,  64  A. 
450,  118  Am.  St.  940. 
419-16  Garner  v.  S.  (Ala.),  64  S. 
1S3;  Harris  V.  S.  (Tex.  Cr.),  167  S.  W. 
43;  Edwards  V.  S.  (Te.x.  Cr.),  166  S. 
W.  517;  Cooper  v.  S.  (Tex.  Cr.),  160 
S.   \V.  3S2. 

Testimony  of  eye-witness  suilicicnt. 
McSein  v.  S.,  120  Ca.  175,  47  S.  E. 
544.  Of  minister  who  jiorformed  cer- 
emonv,  admissible.  Kuelin  v.  S.  (Tex. 
Cr.),'69  S.   W.  526. 

419-17  See  S.  r.  Steuppcr,  117  la. 
591,  91   N.  W.  912. 

419-18  Murphy  v.  S.,  122  Ga.  149, 
50  S.   E.   48. 

Second  wife  may  testify  to  her  own 
marriage  after  first  marriage  estab- 
lished, but  not  to  first  marriage.  Bar- 
ber r.  P.,  203  111.  543,  OS  N.  E.  93. 
Treatment  of  accused  by  first  wife, 
immaterial.  KoIpIiisou  v.  S.,  6  Ga.  Al>p. 
696,  65   S.   E.  7it2. 

419-19  ICvidence  as  to  previous  il- 
licit relations  and  knowledge  of  famil}' 
of  woman  of  previous  marria;:e  hidd 
inadmissible  in  defense,  .'^n.  r.  MacUae, 
83  \.  .1.  L.  7'.m;.  s5  a.  155. 
Divorce  decree  inoperative.  Witt  v. 
S.  (Ala.),  59  S.  715. 
419-24»  Garner  r.  S.  (Ala.),  64  S. 
183;  Parnoll  r.  S.,  126  Ga.  103,  54  S.  E. 
804;  P.  V.  Spoor,  235  111.  230,  85  N.  E. 
207;  Cornett  r.  C,  134  Ky.  613,  121 
8.  W.  424  (may  only  be  regardeil  in  fix- 
ing junishment).  See  S.  r.  Goulden, 
134  N.  r.  713,  47  S.  E.  450. 
Honest  belief  in  divorce  no  defense. 
Rico  r.  f'..  31  Kv.  L.  K.  1351.  105  S. 
W.  123:  Rogers  r'.  ('..  2  1  Kv.  T..  R.  119, 
r.S    S.   W.    14. 

Fact  women  knew  defendant  had  wife 
living  at  time,  irrelevant.  Richardson 
f.  S.,  103  Md.   112,  63  A.  317. 


419-21  Robinson  i'.  S.,  G  Ga.  App. 
696,  iio  S.  E.  792;  Baker  r.  S.,  86  Neb. 
775,  126  N.  W.  300;  U.  S.  r.  de  Los 
Roves,  1  Phil.  Isl.  375;  Welch  v.  S., 
46  Tex.  Cr.  528,  81  S.  W.  50.  Sec 
Sundhcimcr  v.  Barron,  114  N.  Y.  S. 
804;  Thorp  r.  Ramsey,  51  Wash.  530, 
99   P.  5S4. 

Honest  belief  woman  not  married  a  de- 
fense  under  statute.     Brooks   v.   S.,  74 
Ark.  58,  84  S.   W.  1033. 
424)-22     Staley    f.    S.,    89    Neb.    701, 
131    N.  W.  1028. 

420-23  MeCombs  v.  S..  50  Tex.  Cr. 
490,  99  S.  W.  1017,  9  L.  R.  A.  (N.  S.) 
1036. 

Where  evidence  offered  by  defendant 
is  sufficient  to  grant  divorce  1/ut  no 
divorce  had  been  granted  it  is  in- 
admissible. Harris  r.  S.  (Tex.  Cr.),  167 
S.  W.  43. 


BILLS  OF  PARTICULARS. 

For  a  full  treatment  of  the  use  of  bills 
of  particulars  and  the  procedure  con- 
nected therewith,  sec  4  Stanu.\kd  1'koc. 
372,  et  seq. 

421-1  Silva  V.  Blair,  141  Cal.  599, 
75  !'.  162;  Stern  r.  R.  Co.,  9s  Aj.p.  Div. 
619,  i)0  N.  Y.  S.  299;  Weedon  r.  Weed- 
on,  34  Pa.  Super.  358. 
Particularity  required,  as  well  as  neces- 
sity for  bill,  rest  in  reviewable  dis- 
cretion of  court.  Neitiier  tlio  evidence 
nor  names  of  witnesses  need  be  dis 
closed.  Bollingham  r.  Linck,  53  Wash. 
208,  101  P.  843.  All  the  evidence 
need  not  be  dis(dosod.  P.  V.  Depew,  237 
III.  571.  SC,  N.  E.  1090. 
Insufficient  bill  may  be  accepted  on 
sei'ond  trial  if  accused  fully  informed 
on  first  trial.  S.  r.  Kv.,  149  N.  C.  508, 
62    S.    E.    loss. 

421-2  Kelsev  r.  Punderford,  76  Conn. 
271,  56  A.  579;  Roval  P.  Co.  f.  Van 
Ness.  53  Fla.  135,  43  S.  916;  Lyell  r. 
Walbacli.  Ill  Md.  Old,  75  A.  339. 
As  to  effect  of  bill  of  particulars,  see 
American  Co.  r.  Karcney,  39  Ajtp.  Cas. 
(D.  C.)  223. 

Failure  to  file  excludes  evidence  as 
to  anv  matter  covered  by  the  order. 
Eblin^  B.  Co.  r.  LipkowitV.,  121  X.  V. 
S.  424.  Failure  to  fiirnish  further  bill 
may  be  cause  for  excluding  testimony 
or  requiring  service  of  amended  bill. 
Osborn  r.  ^TcNrthiir.  132  App.  Div. 
^15.  117  X.  V.  S.  750. 
Scope  of  admissible  testimony  may  be 
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enlarjjed  by  bill.  Dovine  r.  Co.,  126 
Ayp.  Div.  7,  III)  N.  Y.  S.  119. 
421-3  Mc-Kinnio  r.  Lane,  230  111. 
"H,  82  N.  E.  S7S;  Dixon  r.  Hiinn.'ll. 
■'J  Misc.  560,  102  N.  V.  S.  77:);  St. 
.'.  i.rii.s    B.    Co.    r.    Al.lridgo,    112    Ai.p. 

iv.  S03,  99   N.  Y.  S.  3J)S. 
•l'21-4     Dunn    r.   Folcv,   78   Conn.   670, 
t'3   .\.  122. 

422-6  Pollnk  r.  Ountt>r,  162  Ala.  317. 
50  S.  1').');  S.  r.  Ky.,  :,(]  Fla.  670,  47 
8.  9>^f>;  Hoopoa  r.  ('rano,  ".0  Vhi.  3H.", 
47  S.  !192;  Yawgor  v.  Bac-ks,  119  111. 
A  pp.  01. 

Perfect  exactness  and  aprecmont  be- 
twctMi  Mil  ;in>l  jiroof,  not  rocpiircil. 
Di'valin^'or  r.  Maxwi-ll,  4  ri-nnc.  (Del.) 
18.'.,  r,\  A.  684;  Stowart  t*.  Knight,  166 
Tn.l.  198,  7(1  N.  K.  743. 
422-7  Bill  not  suflicient  evidonoo  of 
price  of  gooils  sold  to  warrant  ver- 
dict. U.  S.  P.  Co.  r.  Gruhn.  86  N.  Y. 
S.  730.  If  unverified  it  does  not  con- 
ptitute  aflinnativc  ])roof  of  any  fart 
as  against  the  other  partv.  Ilesser, 
eto.  Co.  V.  Co.,  Ill  Wis.  654,  90  N.   W. 

;oii4. 

PlaintifT's  testimony  on  an  essential 
pniiit  i:iiiiiot  lie  li;is('d  on  a  bill  si;,'nO(l 
by  his  attorney  and  whirh  is  not  sliown 
to  have  been  seen  l>v  i)laintilT.  Croni- 
mette  v.  Berp,  111  N.  Y.  S.  666. 
422-8  Campbell  r.  Rice,  22  Cal.  App. 
734.  136  P.  r>12.  Rill  made  from  i.lain- 
tiff's  book  of  original  entry,  compotent. 
Wagoner  U.  Co.  r.  .Tones,  134  Mo.  App. 
101,  114  S.  W.  1049   (statute). 


BILLS    AND    NOTES. 

Expert  testimony,  ."127-70;  Scope  of  pnrnl 

eiidrncc,  .537-20;   Subsequent  increase  of 

city's  debt,  542-37. 

Fona    of    Action  —  See    4     Stakdabd 

Pkoc.  22.J. 

Parties. — Ron   4    ST.wnARn  Proc.   229. 

Declaration     and     Complaint.  —  Sco    4 

Sr.\r.i>Ai{t)    PRnc.   244. 

Plea  or  Answer. — Soc  4  Standard  Proc. 

271. 

420-1     Presumption     not     conelusive. 

I'lillrr  r.  Shicdds,  3   Phila.   (Pa.)    361. 

427-4     llaslafh  v.  Wolf,  73  Neb.  658, 

103   N.  W.  317. 

428-7     Hk.  r.  Day,  145  Mo.  Aj.p.  410, 

122  S.  W.   756. 

Time    Indorsements    made. — Redden    r, 

T,ntiil.ert.   1  1 -J    Ln.  710.  :;r,  S.  6(18. 
42812      Not.'    dat.'.l    and    j.ayable    in 
New  York,  presumed  to  have  been  maUu 


and  indorsed  there.  Chemical  Nat.  Bk. 
r.  Kellogg,  183  N.  Y.  92,  75  N.  E.  1103. 
428-14  Itah  Nat.  Bk.  r.  Jones,  109 
App.  Div.  r)2(i,  96  N.  Y.  S.  338.  .hiria- 
ilii'tion  in  whii  h  suit  brought  pre.sunied 
to  1(0  that  in  which  note  made  if  noth- 
ing to  contrary  apjiears.  Grimes  v. 
T.iit,  21  Okla.  361,  99  P.  810. 
120-16  Variance  as  to  date  of  pay- 
iiiiiit  niuat  have  caused  surjiriso.  Black 
r.  Epstein,  93  Mo.  App.  459,  67  S.  W. 
736. 

I30  Burden  of  proving  an  exten- 
sion was  niaclo  with  knowledge  that 
.•ip|)ellaMt  wa.s  acconunodation  maker  is 
upon  appellant.  State  Bank  r.  Brown, 
179  Til.  Ajip.  392. 

Evidence  of  extension  is  admissiblo 
uinlcr  general  issue.  State  Bank  r. 
Brown,  179  111.  App.  392. 
430-17  LefTler  r.  Dickorson,  1  Ga. 
Ai'i>.  03,  -.7  S.  E.  911. 
430-18  Reams  r.  Thompson,  5  Ga. 
Apji.  226,  62  S.  E.  1014;  Mvers  v.  Stein, 
154  A|.p.  Div.  631,  139  N.  Y.  S.  762; 
:Martin  r.  Daniel  (Tex.  Civ.),  164  S. 
W.   17. 

431-21  Caskev  r.  Douglas  (Tex. 
Civ.),   95    S.   W.   562. 

432-22     See   First   Nat.   Bk.    r.   Web- 
ster,  242  Pa.    128,  S8   Atl.  911. 
432-23     Kellam  v.  Erode,  1  Cal.  App. 
315,    82    P.    213. 

435-31  Bailv  v.  Birkhofer,  123  la. 
59,  98   N.  W.  594. 

436-32     Wevand  r.  Randall,  131  App. 
Div.    167,    115    N.    Y.    S.    279. 
137-35     Bank    named,  presumption   is 
in   maker's  home  town.     Bailv  r.  Birk- 
liofcr,  123  la.  59,  98  N.  W.  594. 
4 1()-44     If   no   jilaco   of   payment   in- 
dicated, evidence  of  place  of  residence 
of  jtavee  inadmissible.     Rav  v.  Ander- 
son, 119  Ga.  926,  47  S.   E.  *20.5. 
1  10-45     Parol    evidence     inadmissible 
to    clear    up    ambiguit.v,     where     only 
/uirisdiction    is    involved    and    must    be 
determined    from    fai-fi   of   note.      Bailv 
V.  Birkhofer,  123  Ta.  59,  98   N.  W.  594. 
Ill     Where  (dieck   part  of  comprelien- 
sivo   transaction.      Raho    V.   Yett    (Tex. 
Civ.),   164   S.   W.  30. 
442-59     ITowell  r.  Ware,  175  Fed.  74^ 
99  C.  (\  A.  3ls;  Ri.hardfl  r.  Hodges,  164r 
X.   ('.    18:^.    80    S.    K.    439. 
Also  unexecuted  contemporaneous  parol 
agreement,    difTcring     from     that     stipu- 
lated,   though    there   is    no   evidence   of 
aici.lent,    fraud    or    mistake.       Reed    V. 
Kinit/,   17    Pa.  Dist.   805. 
'  443-61     Kerr  c.  Holden,  13  Ga.  App. 
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9,  78  S.  E.  682;  Henslcy  v.  Mitchell, 
147  111.  App.  161;  Munch  B.  Co.  r. 
De  IVIatteis,  128  App.  Div.  830,  112 
N.  Y.  S.  1042;  American  Fertilizer  Co. 
r.  Sims,  90  S.  C.  541,  73  S.  E.  1036; 
Nixon  V.  Bk.  (Tex.  Civ.),  127  S.  W. 
882. 

444-65  Word  "dollars"  inserted  by 
court.  Eldridge  v.  Kay,  124  111.  App. 
136. 

445-74  Marginal  figures  and  words 
cannot  supjily  amount  of  note  loft 
blank.  Chestnut  v.  Chestnut,  104  Va- 
539,  52  S.  E.  348,  2  L.  E.  A.  (X.  S.) 
S79. 

Parol   evidence   inadmissible    to    vary 
sum   stated  in  instrument.     Bell  r.  Bir- 
mini^ham,  9  Ala.  Aj.p.  212,  62  S.  971. 
445-76     See  McNin.h  v.  Co.,  23  Okla. 
?,'<i\  TOO  P.   524. 

Evidence  to  show  agreement  maker  was 
liable  only  for  one-half  of  note  inad- 
missible in  absence  of  fraud.  Ford  l*. 
Drake.  46  Mont.  314,  127  P.  1019. 
446-79  Declaration  on  order  to  pay 
' '  all  sums  of  money  due  for  lumber ' ' 
not  sustained  by  proof  of  order  to  pay 
"amount  due  on  lumber  shipped." 
Leatherbery  f.  Spottswood,  145  Ala. 
G55,  39  S.  588.  Declaration  on  note  of 
specified  sum  not  sustained  by  proof  of 
note  with  blank.  Chestnut  v.  Chest- 
nut, 104  Va.  539,  52  S.  E.  348,  2  L. 
R.  A.  (N.  S.)  879. 

447-83  Cannot  be  assumed  more  in- 
terest was  paid  than  was  due.  Hender- 
son r.  Lightner,  29  Ky.  L.  E.  301,  92 
S.  W.  945. 

447-94  Remission  of  interest  for  first 
voar.  Tisdale  r.  Mallett,  73  Ark.  431, 
84  S.  W.  481. 

447-95     Contra.    Bing   r.   Bk.,    5    Ga. 
App.    578,    63    S.    E.    652. 
448-98     Sec  Viets  v.  Silver,  15  N.  D. 
51.   lOfi   N.   W.  35. 

"Per  annum"  may  be  added  by  court 
in  construing  contract  as  to  interest. 
Brooks  r.  Boyd,  1  Ga.  App.  65,  57  S. 
E.  1093. 

449-9  See  Talbott  v.  Heinze,  25 
Mont.  4,  63  P.  624;  Kempner  r.  Patrick, 
43  Tex.  Civ.  216,  95  R.  W.  51;  Wash. 
T.  Co.  r.  Keyes  CWash.),  1^9  P.  6r!'^. 
Contemporaneous  written  agreement 
varying  t-ontract  of  indorsrinont.  f'rillv 
r.  r.allice,  MS  Fed.  835,  78  C.  ('.  A.  525; 
New  Blue  Sprinps  Co.  r.  DeWitt,  65 
Kan.  665.  70  P.  (;i7. 
Clause  written  below  note. — Black  r. 
Ki.stcin.  9:;  Mo.  .Vj.]..  t.-.O.  67  S.  \V.  73f'. 
450-10     Southern   Land     &     Material 


Co.  V.  Bank,  101  Ark.  266,  142  S.  W. 
17S. 

450-11  Burden  is  upon  maker  to  es- 
tablish a  collateral  agreement.  Thomp- 
son i\  Nat.  Bk.,  152  Ky.  133,  153  S.  W. 
205. 

450-12  Graham  r.  Eemmel,  76  Ark. 
140,  88  S.  W.  899  (insurance  policy  to 
lie  satisfactory);  Heitmann  v.  Bk.,  6 
Ga.  App.  584,  65  S.  E.  590;  Oakland 
Com.  f.  Lakins,  126  la.  121,  101  N.  W. 
778;  McXight  V.  Parsons,  136  la.  390, 
113  N.  W.  858  (con.litional  delivery); 
White  V.  Smith,  79  Kan.  96,  98  P.  766; 
Ilill  r.  Hall,  191  Mass.  253,  77  N.  E. 
831  (note  to  become  binding  only  if 
bonds  sold  by  maker) ;  Central  Sav. 
Bk.  V.  O'Connor,  132  Mich.  57?^,  94  N. 
\\\  11;  Mendenhall  v.  Ulri.h,  94  Minn. 
100,  101  N.  W.  1057;  Musser  r.  Musser, 
92  Neb.  387,  138  N.  W.  599;  Martin 
V.  Mask,  158  N.  C.  436,  74  S.  E.  343; 
Starr  Piano  Co.  f.  Edgar,  31  O.  C.  C. 
295;  Earle  r.  Owings,  72  S.  C.  362,  51 
S.  E.  980  (not  containing  all  terma 
of  transaction) ;  Erwin  f.  Powder  Co. 
(Tex.  Cr.),  156  S.  W.  1097;  Baker  v. 
Co.,  109  Va.  776,  65  S.  E.  656;  Elwell 
V.  Turney,  39  Wash.  615,  81  P.  1047 
(clear  ]ireponderance  necessarv);  Hodge 
V.  Smith,  130  Wis.  326,  110  N.  W.  192 
Contra,  Kev  r.  Hickman  (Tex.  Civ.), 
149  S.  W.  275. 

To  show  conditions  attached  to  deliv- 
ery. Straus  v.  State  Bk.,  164  111.  Aj.p. 
420. 

452-14  Martin  v.  McCune,  8  Pa. 
Super.   84. 

452-16  Forcite  P.  Co.  r.  Howley,  40 
Pa.  Super.  412. 

453  Evidence  to  show  payee  said 
he  would  not  press  note.  Pierce  V. 
.\vaki.nn  (C;il.\  1^9  P.  799. 
Promise  defeating  note  inadmissible. 
Thomson  r.  MtLaughlin,  13  Ga.  Ajip. 
334,  79  S.  E.  182. 

Evidence  of  conditions  inconsistent 
with  those  expressed  inadmissible. 
Ward  r.  Thompson,  13  Ga.  App.  152, 
78  P.  E.  1012. 

Evidence  of  contemporaneous  oral 
agreement  in.-idmissilili".  (l.-ne  Co.  Sav. 
Bk.  r.  Feathcrlv,  173  Mich.  2rt2,  1.39 
N.   W.   61. 

453-18  ^faker  may  show  in  equitable 
suit  note  was  given  upon  agreement 
there  should  be  a  further  settlement 
allowing  him  benefit  of  credits  claimed. 
.Mien  r.  Co.,  55  Tex.  Civ.  249,  118  S.  W. 

n.i7. 

453-19     Warner  v.  Bonds  (Ark.),  463 
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S.  W.  7S>;  Varhon  r.  Straton  (Can.), 
10  West.  L.  R.  l.")7  (time  of  puymont); 
Croan  r.  Myors.  Hi  Inil.  App.  1 J3,  lUO 
N.  E.  3S0;  Stewart  r.  Gar.hier,  1")12 
Kv.  120,  ir)3  S.  W.  3;  Fetleral  Disc. 
Co.  r.  Flctfher  &  Ratiiff  (Mi.ss.),  01 
S.  308;  Citizens'  lik.  r.  Martin,  171 
Mo.  App.  15M.  l.'fi  S.  W.  4SS;  Mont- 
jfomerv  v.  SclnvaM  (Mo.  App.),  ICC  S. 
^V.  S31:  I'v.il.le  A.  P.  Co.  r.  Co.,  135 
App.  I»iv.  :'.;il,  120  N.  Y.  S.  11;  Faux 
f.  ritl.r,  •2:--2  Pa.  33,  81  A.  91;  Clino 
r.  Mill,  s::  S.  C.  2U1,  C5  S.  E.  272; 
Long  r.  Kiley  (Tex.  Civ.),  139  S.  W. 
71';  Anilerson  V.  Mitchell,  51  Wash. 
2t'",  OS  P.  751.  Sec  Muller  r.  Swan- 
ton.  IJO  Cal.  219,  73  I'.  1*94;  White- 
heatl  r.  Emmerich,  38  Colo.  13,  87  P. 
790;  Hutehins  r.  Langlcy,  27  Ajip.  Cas. 
(D.  C.)  234;  Union  Cent.  Ins.  Co.  V. 
Wviine,  123  Ga.  470,  51  S.  E.  3S9;  Far- 
riii^'ton  r.  Stuckey,  7  Iml.  Ty.  304,  104 
S.  W.  647;  Chapman  r.  Chapman,  132 
la.  5.  109  N.  W.  7S7;  Peglev  r.  Combs, 
27  Kv.  L.  R.  1115,  87  S.  W.  "lOSl;  Felch 
r.  West  Hrookfiel.l,  1S4  Mass.  30!i,  68 
N.  E.  227:  Central  Sav.  Bk.  r.  O'Con- 
nor, 132  Mich.  578,  94  N.  W.  11,  and 
139  Mich.  82,  102  N.  W.  280;  Oppen- 
heimer  r.  Kruckman,  84  X.  Y.  S.  129; 
Jame.stown  Assn.  v.  Allen,  172  N.  Y. 
291,  64  X.  E.  952;  Guthrie,  etc.  Co. 
f.  Rhodes,  19  Okla.  21,  91  P.  1119; 
IToniewoo.!  Bk.  r.  Heckert,  207  Pa.  231, 
56   A.  431. 

Parol  evidence  to  alter. — "Xo  authority 
has  ln'<-n  <  itiil,  ami  wo  think  none  can 
be  found,  which  would  allow  the  de- 
fendant to  do  what  he  has  here  done, 
namely,  to  make  in  writing  a  promise 
to  pay,  on  which  the  money  of  a  bank 
was  paid  out  of  its  ofllcers,  and  then 
prove  by  parol  evidence  that  the  writ- 
ten promise  was  no  promise,  and  was  to 
have  no  force  or  effect  of  any  kind. 
Making  the  letter  V  after  the  sig- 
nature does  not  make  the  testimony 
r  -  *  •  t.  Even  if  the  word  'con- 
had  been  written  out,  it  might 
J.-  --,,.,.  Iiave  made  competent  parol  evi- 
dence that  the  defendant's  jtromise  was 
made  on  some  condition  to  be  performed 
by  the  bank,  that  his  promise  made  in 
the  note  was  conditional,  but  it  would 
not  have  made  competent  evidence  that 
there  was  never  any  promise  at  all  to 
pav,  conditional  or  unconditional." 
Arthur  r.  Brown,  91  S.  C  316.  74  S.  E. 
6"-2. 

Renewal  at  maturity.— Wolf  r.  Wolf,  2 
Pa.  Super.  590. 


Note  not  to  be  extended. — First  Nat. 
Bk.  r.  W.lls,  US  Mo.  App.  573,  73  S.  W. 
293. 

Payments  to  bo  niaclo  as  goods  deliv- 
ered. Beattyville  Bk.  r.  Roberts,  117 
Ky.  n>>I»,  7s  S.  W.  '.•ill. 
Payable  out  of  dividends. — Fuller  r. 
L.iw.  L'ii7  I'a.  lltl,  5(i  A.  333. 
451-20  Earlo  r.  Enos,  130  Fed.  467 
(agreement  not  to  hold  accommodation 
maker);  Stewart  r.  Gardner,  152  Ky. 
120,  153  S.  W.  3;  Bass  r.  Sanborn,  119 
Mo.  Al>p.  103,  95  S.  W.  955;  Ford  r. 
Drake  (Mont.),  127  P.  1019;  Gerli  r. 
Co..  78  X.  J.  L.  1,  73  A.  252;  Anguish 
r.  Blair,  160  Ajii..  Div.  52,  145  X.  Y. 
S.  392;  German  Kxch.  Bk.  r.  Schnitzer, 
72  Misc.  362,  13(1  X.  Y.  S.  223  (rev. 
71  Misc.  261,  130  X.  Y.  S.  113);  First 
Nat.  Bk.  r.  Dick,  22  Pa.  Super.  445; 
Citizens'  Nat.  Bk.  v.  Cammcr  (Tex. 
Civ.),  86  S.  W.  625  (parol  contract  of 
iinlciiuiity  shown). 

If  there  is  nothing  but  indorser's  slg> 
nature,  in  a  suit  by  indorsee,  whether 
nifdiato  or  remote,  indorser  cannot 
show  by  ]>arol  an  agreement  that  in- 
dorsement was  without  recourse.  Haw- 
kins r.  Shields,  100  Miss.  739,  57 
S.    4. 

Parol  evidence. — Unconditional  promis- 
sory note  not  defeated  by  proof  of  an 
oral  contenijioraneous  agreement  that 
the  promisee  would  never  attempt  to 
enforce  the  promise.  Sasser  v.  Mc- 
Gov.rn.  11  Ga.  App.  8S,  74  S.  E.  797. 
4.'>5-21  Butler  r.  Keller,  19  Pa. 
Si'i-er.   472. 

Note   to  be  returned   upon   failure   of 
payee  to  pay   certain   dividends.     Bank 
f.   I'.ush.  140  Ga.  5H4,  79  S.  E.  459-. 
4.'>5-22      Van  Foss:in  r.  Gibbs,  91  Kan. 
«(;6,   1.''.9   P.   174;    Anguish    r.   Blair,  160 
App.  Div.  52,  145  X.  Y.  S.  392;  Driscoll 
f.  Colbv,  145   N.  Y.  S.  6S1;   Aj.pleby  t\ 
Bnrr.'tt.   2^   Pa.   Suj-er.   319. 
Payment  only  out  of  proceeds  of  sale. 
Xottingham    r.    Ackiss.    107    Va.    63,   57 
S.   E.   592.    Contra.    Evans  r.   Freeman, 
1  12    X.   C.  61.   54   S.    E.   847. 
4.';0-2f;     TTughes  r.  Crooker,  148  N.  C. 
31*^,   ('2   S.    E.   429. 

Oral  agreement  reduced  to  writing.  Xa- 
ti..ii:il  V.k.  r.  Sli:i\v.  21 S  Pa.  612,  67 
A.    ''75. 

45B-2e  Bothell  r.  Fletcher,  94  Ark. 
100,  12.1  S.  W.  645;  Benton  r.  Sikyta, 
fft  Xeb.  909.  122  X.  \\\  61. 
4!>7-:?:i  Vnndeventer  r.  Davis,  92 
Ark.  00  1.  123  S.  W.  766;  Polhemus  V. 
Co.,  74   X.  .1.  L.  570,  G7  A.  303. 
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Accommodation  note. — Bur<lcn  of  prov- 
ing is  ujion  maker.  Spencer  &  Co.  V- 
Blown,  M:J  X.  Y.  8.  91*4. 
In  the  absence  of  mutual  mistake  an 
apparent  inilorser  cannot  show  Ijv  jiarol 
that  he  was  not  an  indorser.  Gate 
Citv  Nat.  Bk.  v.  Schmidt  (Mo.  App.), 
15l'  S.  W.  101. 

Presumption  signatures  afTlxol  in  order 
in  wliicli  tlicv  appear.  Beeni  v.  Farrell, 
l.-^.l  la.  G70, 'nS  X.  W.  .509. 
457-.'56  Defendant  not  party  to  in- 
strument. Sclminacher  i:  Tel.  Co.  (la.), 
Ml'  X.  W.  1034. 

438-37     Sutherland     r.     County,     42 
Miisc.  38,  85  N.  Y.  S.  G9G;  Clark  v.  Tal- 
bott  (^V.  Va.),  77  S.  E.  ."23. 
460-41     Burkhalter  v.  Perry,  127  Ga. 
4?,^,   r,i]   S.   E.    (;31. 

Evidence  of  agency. — Citizens'  Nat. 
Bk.  r.  Ariss,  68  Wash.  448,  123  P. 
593. 

460-42  Briel  r.  Bk.,  172  Ala.  475, 
55  S.  808;  Western  S.  Co.  v.  INicMillen, 
71  Xeb.  G86,  99  N.  W.  512.  See  Dan- 
iel v.  Glidden,  38  Wash.  55G,  80  P.  811; 
English,  etc.  Co.  v.  Co.,  70  X'eb.  435, 
97   X.   W.   G12. 

Note  signed  by  person  as  president, 
■with  cor|>oratiou  seal  attached,  pre- 
suniiitivelv  note  of  corporation.  Reed 
V.  Fleming.  2(i9  Til.  39ii.  70  X.  E.  GG7. 
Presence  of  corporate  seal  immaterial. 
Daniel  v.  Glidden,  38  Wash.  556,  80  P. 
811. 

462-43  Smith  v.  Pitts,  1G7  Ala.  461, 
52  S.  402. 

The  presumption  is  rebuttable. — Smith 
r.  Pitts,  Kw  Ala.  4G1.  52  S.  4ii2;  Jack- 
.s(.n  V.  Wood,  liis  Al;i.  2'i9,  10  S.  312. 
The  burden  of  proof  is  on  the  wife 
to  show  that  a  debt  evidenced  by  the 
note  and  mortgage  signed  by  her  and 
her  husband  was  that  of  the  husband 
merely,  and  that  she  exei-uted  them 
only  as  suretv.  ^fills  r.  Hudmon,  175 
Ala.  448,  57  S.  739. 

Witness. — That  one  signed  jnerelv  as  a 
witness  may  be  shown  by  ]iar<tl.  Thomp- 
son v.  Wilkinson,  9  Ga.  A]>p.  3G7,  71 
S.   E.   678. 

462-44  Ross  t'.  De  Campi.  140  Ala. 
327,  3G  S.  1003;  Brady  r.  Brady,  110 
Md.  G5G,  73  A.  5G7,  rpiot.  the  text. 
462-45  Comp.  Columbia  F.  Co.  r. 
Mitchell,  24  Kv.  L.  R.  1^4  1,  72  S.  W. 
350. 

This  disposition  of  the  proceeds  of  the 
note,  and  the  arrangement  under  which 
the  money  was  borrowed,  is  competent 
to    show    the    truo     relations     of     tho 


jiarties.     Rogers  v.  Hazel,  147  Ky.  333, 

1  14  S.  W.  49. 

462-46     Presumption  .ioint  guarantors 

should    contribute    equally.       McDavid 

r.  McTvean,  202  111.  354,  66  N.  E.  1075. 

462-47     Trammel    r.    Wks.,     121     Ga. 

77S,  49  S.  E.  739;  Brady  v.  Brady,  110 

Md.    656,    73    A.    567,    quot.    the    text. 

Contra.  Hart  v.  Bk.,  32  Ky.  L.  R.  338, 

10.1  S.  W.  934;  Swearingen  v.  Tyler,  132 

Ky.  458,  116  S.  W.  331. 

Position  of  signatures  to  be  considered. 

Sh>:id    r.   Moore,   31    Wash.   283,   71    P. 

1010. 

Third  person  signing  above  payee,  pre- 

siuiied   suretv.     Rcildcn  v.  Lambert,  112 

La.    740,    36    S.    668. 

462-49     Hayes    r.    Blaker,     138     Mo. 

App.  24,  119  S.  W.  1004    (presumption 

name  of  partnership  indorsed  on  paper 

is    made   with    authority   and    for    firm 

advantage,  not  conclusive). 

464-56     One  .ioint   maker   not  bound 

bv  admissions  of  the  other.     Havman  V. 

Lambden,  97  ^f.l.  33,  54  A.  962.  Comp. 

Xicholson  v.  Snvder,  97  Md.  415,  55  A. 

4S4. 

464-57     Western   G.   Co.    r.  Lackman, 

75  Kan.  34,  88  P.  527;  Knippenlierg  v. 

Co.,   39   Mont.   11,  101    P.   159;    Western 

S.  Co.  r.  :^rc^rillen,  71    Xeb.  6«;G,  99   X. 

W.   512. 

Parol    evidence    inadmis.sible    to    show 

indorser  to  be  maker.  Long  r.  Givin 
(Ala.).  66  S.  S<5:  Hoi. kins  r.  Comm.  Bk., 

64   Fla.  310,  GO  S.   Is3. 

Ambiguity  may  be  explained.     Dunbar 

B.  Co.  r.  Martin,  53  Misc.  312,  103  X. 

Y.  S.  91. 

465-58  "Weagant  r.  Camden,  37  Okla. 
508,   132   P.   4S7.     Contra,   where   paVeo 

had  knowledae.  Phelps  r.  Weber,  84 
X\  J.  L.   630.  87  A.  469. 

466-59  Daughertv  r.  "Wiles  (Tex. 
Civ.),  156  S.  W.  10S9. 
Inadmissible  in  the  absence  of  sugges- 
tion in  the  note,  l.'ich.nds  r.  Warnekros, 
14  Ariz.  48^.  131  P.  154. 
467-61  Rosnagle  r.  Armstrong,  17 
Ida.  246,  105  P.  216;  Lipsett  r.  Has- 
sard,  158  Mich.  500,  122  X.  W.  1091; 
Parker  r.  Maves.  85  S.  C.  419,  67  S.  E. 
559;  Toon  r.  McCaw,  74  Wash.  335,  133 
P.   460. 

Parol  evidence  inadmissible  to  limit 
liability  jnima  facie  juint  and  several 
to  mere  several  liability.  Citv  Deposit 
Bk.  r.  Green,  130  la.  *384.  106  X.  W. 
942.  Such  evidence  of  custom  inadmis- 
Slide  to  f>how  parties  prima  facie  in- 
dorsers  signed   as   makers.     Harnett   f. 
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Hol.lrodije,  73  Neb.  570,  103  X.  W.  277. 
467-62  Ciuni.boll  r.  Hughes,  l.',.l  Ala. 
391,  47  S.  4.");  Van.loventor  r.  Davis,  92 
.\rk.  604.  123  8.  W.  7r.G;  Traiiiinell  r. 
Wks..  121  Ga.  77S.  49  S.  E.  739;  Ungpa 
r.  Rmkerburko.  11  Ca.  App.  173,  74 
S.  E.  937;  llardv  r.  P.oyor,  7  Ga.  App. 
472,  67  S.  E.  20.1;  Smith  r.  First  Nat. 
Rk.,  5  Oa.  App.  139,  02  S.  E.  S26  (to 
show  (loiu'j  of  act  by  hoblor  of  pajier 
projuilicial  to  surety's  rights);  Glllott 
r.  Nat.  Bk.  (Tnd.  App.),  104  X.  E.  77o; 
Caudle  r.  For.l,  24  Ky.  L.  R.  1701,  72 
S.  W,  270  (knowledge  of  pavee) ;  Blaek 
r.  McCarley,  31  Ky.  L.  H.  il9s,  lOj  S. 
W.  9S7  (married  ■woman  as  surety); 
Jennings  V.  Moore,  189  Mass.  197,  75 
N.  E.  214;  Kaufman  r.  Barbour,  9S 
^rinn.  158,  107  N.  W.  112S;  People's 
Nat.  Bk.  r.  Sehepllin,  73  N.  J.  L.  29, 
62  A.  333;  Hunter  r.  Harris,  03  Or. 
•505,  127  P.  780;  Barden  r.  Hornthal, 
151  N.  C.  8,  65  S.  E.  513;  Willoughl.y 
r.  Ball,  IS  Okla.  535,  90  P.  1017;  In  re 
Taussig,  221  Pa.  62,  70  A.  294;  ^[a<•han 
r.  .le  la  Trinidad,  3  Phil.  Isl.  0^4; 
Windhorst  r.  Bergendahl,  21  S.  D.  218, 
111  N.  W.  544;  Clement  Nat.  Bk.  r. 
Connelly  (Vt.),  90  A.  794;  Handsaker 
r.  Pederson,  71  Wash.  218,  128  P.  230; 
Speneor  r.  Co.,  53  Wash.  77,  101  P. 
509  (notwithstanding  it  is  recited  aK 
parties  signing  or  indorsing  bind  them- 
s'dvi's  ;is  ]iriiiril'als. 

Mere  form  of  note  docs  not  determino 
relations  of  i>arties,  ]>arol  eviden<'0 
being  admissible  in  explanation.  Ilelvic 
I'.  McKain,  32  Ind.  App.  507,  70  N.  E. 
178. 

In  action  by  creditor. — Shank   r.   Bk., 
121   (la.  30^,  52  S.   K.   021. 
469-63     Dale    r.    Cliristian,     140     Oa. 
790,    79    S.    E,    1127;    Hoyt    r.     Grigga 
(la.).    146    N.    W.    745;     Daughertv     V. 
Wiles    (Tex.   Civ.),   150   S.   W.   1089. 
After  notice. — Bishop    '".   Nat.    Bk.,   13 
C'tx.   At.].,   .^s.   7.S   S.    H.   917. 
To  prove  maker  and  indorser  were  co- 
sureties.— Hunter  r.  Harris,  G3  Or.  505, 
127   P.   7*0. 

"As  between  the  signers  of  a  note  tho 
true  relation  may  be  shown;  that  is, 
that  one  who  appears  to  be  principal 
is  a  surety,  or  vice  versa,  for  tho  pur- 
pose of  enforcing  exoneration,  subroga- 
tion, or  any  other  equitable  right  as 
between  them,  which  will  not  injurious- 
ly affect  the  jiayeo  who  loaned  his 
money  without  knowledge  of  the  rela- 
tion." Williams  V.  Lewis,  158  N.  C. 
571,  74  S.  E.  17. 


Accommodation  maker. — Parol  evidenci 
a<imissible  to  show  note  to  bo  accom- 
modation jiaper.  Spencer  &  Co.  f. 
Brown,  143  .V.  V.  S.  .994.  See  also 
Morgan  r.  Thompson,  72  N.  J.  L.  244, 
iV2    A.    111). 

Liability  of  indorsers. — Evidence  is  ad- 
missible to  prove  indorsers  agreecl 
upon  a  ditTereut  order  than  that  in 
which  their  indorsements  occur.  Cold- 
man  V.  Goldborger,  208  Fed.  877  (C. 
C.  A.). 

470-64  Note  signed  by  i)artner8  indi- 
vidually may  be  shown  to  bo  a  firm 
note.  In  re  Stoddard  L.  Co.,  109  Fed. 
190;  Mock  r.  Stod.lard,  177  Fed.  Gil, 
101  C.  C.  A.  237;  Young  r.  Stevenson, 
73  Ark.  480,  84  S.  W.  023. 
Not  admissible  to  prove  renunciation 
by  holder,  as  to  one  party,  under  ne- 
gotiable instruments  law.  Baldwin  r. 
Daly,  41  Wash.  410,  83  P.  724. 
Signature  of  one  apparently  joint  prin- 
cipal or  surety  may  bo  shown  to  have 
been  made  as  witness.  Barco  v.  Tavlor, 
5  (!a.  App.  372,  63  S.  E.  224. 
472-69  Indorser  cannot  be  shown  to 
have  been  maker  or  ]irincii>al  under  al- 
legation he  was  indorser  only.  Koesslo 
V.  Lancaster,  130  App.  Div,  1,  114  N. 
Y.    S.   387. 

472-72  Luster  r.  Robinson,  76  Ark. 
255,  88  S.  W.  896;  Kitchen  r.  Holmes, 
^2  (^r.  252.  70  P.  830. 
473-73  No  presumi>tion  arises  from 
fact  check  does  not  name  payee  it  is  in 
circulation  without  authority.  P.  v. 
Gorham,  9  Cal.  App.  311,  99  P.  391. 
473-74  Pavee  holding  legal  title  in 
trust.  Jones'  r.  Day,  40  Tex.  Civ.  158, 
88  S.  W.  424. 

473-75  Johnson  r.  Bk.,  134  la.  731, 
112   N.   W.   105. 

474  Indorsers. — Parol  evidence  may 
be  introduced  to  show  their  respective 
obligations  as  between  themselves. 
Shea  V.  Vahey,  215  Mass.  80,  102  N.  E. 
119. 

471-76  Parol  evidence  admissible  to 
show  indorsement  made  as  trustee. 
Graham  r.  Troth.  69  Kan.  861,  77  P.  92. 
475-84  McQuillan  r.  Eckerson 
(ATi.h.).  Ill  N.  W.  .-10. 
Delivery  before  maturity  presumed.  Ex- 
change Bk.  r.  Veirs,  3  Cal.  App.  71,  84 
P.  455. 

475-85  Gillespie  r.  Hester,  160  Ala, 
4  11,  19  S.  5<;();  Peevey  r.  Tapley,  148 
,\la.  320,  42  S.  561;  Ruth  r.  Krone,  10 
r-al  Al'i'.  770,  103  P.  960;  Baum  t:. 
Palmer,   165   Ind.   513,   76   N.   E.    108; 


266 


BILLS  AND  NOTES 


Vol.  2 


Fudge  f.  Marquell,  164  Ind.  447,  72  N. 
E.  565,  73  N.  E.  89.3;  Digan  v.  Maiidel, 
167  Jnd.  5SG,  79  N.  E.  899;  Daimnau 
V.  Vollenweidcr,  126  la.  327,  101  N.  W. 
1130;  Cox  V.  Cox,  25  Ky.  L.  E.  1934, 
79  S.  W.  220;  Bass  v.  Wellcsley,  192 
Mass.  52G,  78  N.  E.  543;  Harris  v.  Tin- 
der, 109  Mo.  App.  553,  83  S.  W.  94; 
Ohio  Nat.  Bk.  v.  Gill,  85  Neb.  718,  124 
N.  W.  152  (notwithstanding  evidence  to 
show  material  alteration) ;  Sears  v. 
Dalv,  43  Or.  346,  73  P.  5;  Stoddard  v. 
Lyon,  18  S.  D.  207,  99  N.  \V.  1116; 
Bruce  r.  Wanzer,  18  S.  D.  1.55,  99  N. 
W.  1102;  Ritchie  C.  Bk.  r.  Bee,  62  W. 
Va.  457,  59  S.  E.  181. 
Burden  to  prove  decedent's  signature. 
Bhirk  r.  Miller  (l:i.i,  i:j^  N.  W.  r,:',:>. 
Plea  of  non  est  factum  docs  not  shift 
l)urdon  to  defendant.  Ablonian  v. 
Haehiiel  (Ind.  App.),  103  N.  E.  869. 
Execution  must  be  proved  under  plea 
of  non  est  factum.  Memjihis  C.  Co.  r. 
Patton  (Tex.  Civ.),  106  S.  W.  697.  Ef- 
fect of  verified  plea  of  non  est  factum. 
Home  Nat.  Bk.  r.  Hill,  165  Ind.  226, 
74  N.  E.  1086;  Godman  v.  Henbv,  37 
Ind.  App.  1,  76  N.  E.  423;  McCormick 
r.  Hiygins,  37  Ind.  App.  107,  76  N.  E. 
775. 

No  presumption  note  regularly  exe- 
cuted. Soars  r.  Daly,  43  Or.  346,  73 
P.  3,  exce]it  where  no  verified  denial 
is  made.  Milwaukee  T.  Co.  i".  Van 
Valkonburgh,  132  Wis.  638,  112  N.  W. 
]0s3. 

Instrviments  set  up  in   answer.    Sparks 
r.   Co.,    19  Okla.  .'.",  91    P.  839. 
Plaintiff  must  show  agency  or  ratifica- 
tion.     Sears    v.    Dalv,    43    Or.    346,    73 
P.  5. 

Question  for  jury. — Settles  r.  Moore, 
14;t  Mo.  App.  724,  129  S.  W.  455. 
476-86  Winfrey  r.  Ragan.  136  Mo. 
Ai)p.  250,  117  S.  "W.  83;  Gan.iv  r.  Bis- 
scll,  72  Xeb.  356,  100  N.  W.  803;  Mad- 
den r.  Gaston,  137  Apj).  Div.  294,  121 
\.  Y.  S.  951 ;  Moak  r.  Stevens,  45  Misc. 
147,  91  N.  Y.  S.  903;  Poesa  r.  Bk.,  43 
Misc.  45,  86  N.  Y.  S.  S.-7.  Camp.  God- 
man  r.  Henbv,  37  Ind.  Ajip.  1,  76 
N.    E.    423. 

Delivery  presumed  when  not  in  posses- 
sion of  maker.  Wnltzen  r.  Wioman, 
1f"s  111.  Ap]..  220. 

Conclusive  presumption. — ^lassachusctts 
\at.  Bk.  r.  Snow,  187  Mass.  1.59,  72 
\.    E.  050. 

Burden  on  plaintiff  to  prove  not':'?  were 
delivered  to  third  person  to  be  delivered 


to  plaintiff  upon  a  contingency.    Jones 
r.  .lones,   101   Me.   447,  64  A.  815. 
Burden  of  proving  nondelivery  is  on  de- 
fendont.      Lachenmaior    c.   liansou,   196 
Fed.  773,  116  C.  C.  A.  397. 
477-89     Abuse    of    authority    to    mi 
blanks  must  be  shown  by  maker;  plain- 
tiff  must  show  they  were  filled  within 
reasonable    time.      Madden    v.    Gaston, 
137  App.  Div.  294,  121  N.  Y.  S.  951. 
Payee   must   show   defen<lant    indorsed 
note.     Ecedv  E.  Co.  V.  Silberstein,  114 
N.  Y.  S.   785. 

477-90     Tavlor   i".   Taylor,   138  Mich. 
658,  101   N.   W.  832. 
Declarations    of    maker  denying  execu- 
tion,   admissible.      I'aiiukula    v.    I'arke, 
6   Haw.   210. 

Admission  signature  over  which  note 
writt3'i  is  genuine  does  not  admit  nuto 
was  executed.  Mack  v.  Cole,  130  Mich. 
84,  89  N.  W.  564. 

Possession  by  plaintiff  is  evidence  of 
execution  of  note  under  some  statutes. 
Smith  &  N.  P.  Co.  v.  Lydick,  110  Minn. 
.^2,   124  N.  W.  637, 

477-91     Dillard    v.    Holtzendorf,    140 
Ga.   17,  78  S.  E.  414. 
Circumstances  surrounding  alleged  exe- 
cution.    Gandy  v.  Bissell,  72  Neb.  356, 
100  N.  W.  803. 

Financial  condition  of  parties  at  execu- 
tion of  note,  wiierc  genuineness  is  in- 
vohed.  Schubert  i".  Schubert,  168  IlL 
App.  419. 

Comparison  of  signature  to  note  with 
that  ujion  will  of  deceased  maker. 
Schube.rt  V.  Schubert,  168  111.  Ai>p. 
419. 

Testimony  of  subscribing  witness. 
Groff  v.  Groff,  2o9  Pa.  603,  59  A.  Qr). 
He  need  not  be  i)roduced.  Mississii)iu 
L.  Co.  V.  Kelly,  19  S.  D.  577,  104  N. 
W.    265. 

Entries  in  account  book  must  be  con- 
temporaneous. Wells  r.  Hobson,  91  Mo. 
App.   370. 

Production    of    note    signed  by  mark 
]irovo.>i  nothing.    Clark   r.  Clark,  2s  Ky. 
L.   R.   1(160,  91    S.  W.  2*4. 
477-92     Avrhart  r.  Wilhelmy,  135  la. 
290,  112  N.  W    782. 

478-94  Ratification  of  signature. 
Harmon  r.  Lebcrman,  39  Tex.  Civ.  251, 
S7   S.   W.  203. 

478-96  Gasquet  r.  Pechin,  143  Cal. 
515,  77  P.  4S1:  Hunter  r.  Bk..  172  Ind. 
62,  87  N.  E.  734:  SchofTer  r.  Fleischer, 
158    Mich.    270.    122    N.    W.    .^143;    Ohio 

1  Nat.  Bk.  r.  Gill,  S.I  Xeb.  71<<,  124  X.  W. 

'  152;   Faulkner  r.  Rocket,  33  R.  I.  152, 
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80  A.  3S0.  Contra  if  in  lian.ls  of  in- 
noi't'iit  holder  for  value,  ns  where 
itiaker  deprived  of  paper  by  theft. 
Worshani  v.  S.,  50  Tex.  t'r.  1153,  120 
S.   W.  439. 

Possession  bj^  payee  siij>ports  finding  of 
ni>u  (lili\i-rv.      StuiilVer     r.     t'lutis,     II'S 
Mass.   .■>Oi>,\s.j   N.   K.   Iso. 
479-09    Circumstances  connected  with 
transartion,    wlicther    j>receding    or    ac- 
companvin^    delivery,    niav    be    shown. 
Hunter'r.  JJk.,  172  liid.  fi2,'s7  N.  K.  731. 
479-1     Beach  i\  Nevins,  ]l)2  iVd.  12H, 
^9  (J.  ('.  A.   129;    Taulsnu  r.  lJ(.vd,  137 
Wis.  211,  lis  X.  W.  Sll. 
Also  to  show  non-delivery. — Norman  v. 
McC-irthy,  .".(i  Colo.  2'.'",   KIS  1'.  2s, 
May  be  shown  by  circumstances. — cit- 
izens'   State    Hk.    r.    Carceau    (N.    D.), 
134  K.  W.  882. 

479-2  International  Bk.  v.  Endcrlo, 
133  Mo.  App.  222,  113  S.  W.  2G2  (date 
of  discount  and  indorsement  evidence 
of  time  note  accepted). 
479-3  Contra,  Stone  r.  Goldberg,  6 
Ala.  -\i>it.  249,  CO  S.  744  (as  between 
the  parties);  Xornian  r.  McCarthy 
(Colo.),  13S  P.  2^;  I'idcock  r.  Crouch, 
7  Ga.  App.  299,  G6  S.  K.  971. 
Delivery  shown  by  proof  of  payee's 
acLOptaiice  and  diii-ction  to  agent  to 
put  note  in  former's  safety  deposit 
box,  to  which  latter  had  kev.  Irwin 
C.  Poming.  142  la.  299,  120  N.  W.  04.'). 
479-4  Santa  Kosa  Bk.  v.  Paxton,  149 
(  al.  Vjr>,  Ml  1'.  193. 
Note  not  admissible  without  jtroof  of 
authority  of  agent  to  sign  it.  Dreeben 
r.  Bk.  (Tex.),  99  S.  W.  8.10.  Contra  in 
absence  of  allidavit.  Dexter  t*.  Powell, 
14   I'a.  Super.   1()2, 

480-5  Gates  r.  Co.,  146  Ala.  692,  40 
S.  5U9;  Noble  r.  Gilliam,  136  Ala.  618, 
33  S.  861;  Tyson  r.  Bray,  117  Ga.  689, 
45  S.  E.  74:  Bick  r.  Yates.  137  Mo. 
App.  268,  117  S.  W.  650;  Chestnut  v. 
Chestnut,  104  Va.  539,  52  S.  E.  348,  2 
L.  H.  A.  rX.  S.I  S79. 
Effect  of  such  statute.  —  Stewart  r. 
Glcason,  23  I'a.  Siijut.  325.  It  does 
not  apply  to  action  i>y  indorsee  against 
maker.    Gumacr  r.  Sowers,  31  Colo.  164, 

71  I',  nn:^ 

Plea  of  non  est  factum  sufTuipnt  to  re- 
quire proof  of  execution  of  lost  note. 
Martin  r.  Co.,  151  Ala.  2W.  44  S.  112. 
If  there  is  no  plea  question  of  execu- 
tion of  note  should  not  be  submitted. 
Walker  r.  Tnmlinson,  44  Tex,  Civ.  446, 
98  S.  W.  906;  Kllis  r.  Co.  (Tex.  Civ.), 
95  S.  W.  689.    A  special  plea  setting  up 


material  alteration  admits  execution, 
lirovvu  r.  Johnson,  135  Ala.  G08,  33  S. 
6.S3. 

Allidavit  of  one  of  several  joint  and 
several  makers  requires  jiroof  of  exeiu- 
tion.  First  Nat.  Bk.  v.  Shaw,  149  Mich. 
362,  112  X.  W.  904. 
Rule  applio3  in  justice's  courts  whether 
or  not  dcfi'ii.lant  api>ears.  O'Donnell 
V.  Wa.le.  151  Mich.  l<i:5,  114  N.  W.  ,s71. 
Under  statute  requiring  defen.lant 
who  intends  to  deny  execution  of  note 
to  file  notice  of  sucdi  intent,  evidence 
parties  who  were  sued  as  co-makers  ilid 
not  sign  as  such  is  admissible  without 
siicli  notice.  Lvndon  Sav.  Bk.  r.  Co., 
75  Vt.  221.  54  A.  191. 
Seal  of  corporation  need  not  bo  alli.xed. 
Shedield  r,  Bk.,  2  Ga.  App.  221,  58 
S.   K.   3S6. 

Signature  of  neither  maker  nor  indorser 
nci'il  bo  jirovci.  ililxMiiia  I'.k.  Co.  v. 
Smith,  !S9  Miss.  2'.ls,  42  S.  315. 
48<»-6  Under  plea  of  non  est  factum 
defoidant  can  jirove  alteration  (Fudge 
r.  Mar(|uell,  164  Ind.  447,  72  N.  E.  565, 
73  N.  E.  b95),  and  testimony  of  maker 
as  to  fact  of  execution  is  admissible 
(Mizell  V.  Farmers'  Bk.  (Ala.],  (il  S. 
272),  as  is  evidence  as  to  value  of 
services  for  which  note  claimed  to  have 
been  given.  Dillard  V.  Holtzcndorf,  140 
Cia.  17,  7S  S.  E.  414. 
Adoption  of  signature  placed  on  note 
bv  anotiier.  Harris  v.  Tinder,  109  Mo. 
Aj.p.  563,  83  S.  W.  94. 
•I80-8  Patton  v.  Pk.,  124  Ga.  965,  53 
S.   E.  664. 

481-16     Presumption  conclusive  only 
■when  jiarty  receiving  money  in  no  way 
contributed    to    the    fraud    or    mistake. 
Ford  r.  Bk.,  74  S.  C.  ISO,  54  S.  E.  204. 
Burden  is  on   plaintLlT  to  show  accept- 
ance,  where   it   is   ilenied.      Carrara   P. 
Co.  r.  Bk.,  9  O.  C.  C.  (X.  S.)  150. 
482-18     Kpgsdale     r.     Oresham,     141 
Ala.  3<iS,  37  S.  367. 
485-32     "Excepted"     may     be     ex- 
plained.    Cortelvou   r.  Maben,  22   Neb, 
697.  36  N.  W.  1.59.  3  Am.  St.  284. 
48.1-33    Payee's    knowledge    of    fact 
draft    was   for   his   ni<oinmodation    and 
drawer's    liability    under    it     may     bo 
shown   bv  parol.      Preas    v.    Vollintine, 
53    Wash.    137.   101    1".   70(1. 
As  against  one  not  beneficial  owner  of 
a  bill  maker  may  prove  jmrt  payment 
if  ho  has  pleaded  it.    Haggard  v.  Both- 
well   fTex.  Civ.).  113  S.  W.  965, 
48.'5-30     Pensacnln    St.    Bk.     r.     Mel 
ton,  210  Fed.  57;  T?uth  r.  Krone,  10  Cal. 
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App.  770,  103  P.  960;  Keating  v.  Mot- 
rissev,  6  Cal.  App.  lfJ3,  91  P.  677; 
Moore  r.  Gould,  151  Cal.  723,  91  P. 
616;  Pyle  v.  Gallagher,  6  Penne.  (Del.) 
407,  75  A.  373;  Ellison  v.  Simmons,  G 
Penne.  (Del.)  200,  65  A.  591;  Towles 
V.  Tanner,  21  App.  Cas.  (D.  C.)  530; 
Perry  S.  Bk.  r.  p:ileflge,  109  Til.  App. 
179;  "Woodworth  v.  Veitch,  29  Ind.  Aj.p. 
5S9,  64  N.  E.  932;  Harris  r.  Pate,  7  Ind. 
Tv.  493,  104  S.  W.  812;  Zimbelman  v. 
Finnegan,  141  la.  358,  118  N.  W.  312; 
Bronston  f.  Lakes,  135  Ky.  173,  121 
S.  W,  1021;  Power  v.  Ilamb'rick.  25  Ky 
L.  R.  30,  74  S.  W.  660;  Bear  Creek  L. 
Co.  f.  Bk.,  120  Md.  566,  87  A.  1084; 
McQuillan  r.  Eckerson  (Mich.),  144  N. 
W.  510;  Holmes  r.  Farris,  97  Mo.  App. 
305,  71  S.  \V.  116;  First  Xat.  Bk."  r. 
Stallo,  145  N.  Y.  S.  747;  Colborn  v. 
Arbocam,  54  Misc.  623,  104  X.  Y.  S. 
986;  Moak  r.  Stevens,  45  Misc.  147,  91 
N.  Y.  R.  903;  Danner  v.  Hess,  19  Pa. 
Super.  182. 

See  Williams  v.  Hasshagen  (Cal.),  137 
P.  9;  Harney  v.  McCann's  Est.,  175  111. 
App.  250. 

Note  under  seal  imports  consideration 
both  as  to  makers,  indorsers,  or  sureties. 
Rogers  v.  Rogers,  6  Penne.  (Del.)  267, 
66  A,  374;  Smith  r.  Hightower,  3  Ga. 
App.  197,  59  S.  E.  593;  In  re  Sunder- 
land, 29  Pa.  C.  C.  267. 
Due  bill  implies  consideration.  Dotv 
r.  Dickey,  29  Ky.  L.  R.  900,  96  S.  W. 
544;  Locher  r.  Kuechenmiester,  120  Mo. 
Ai-p.  701,  98  S.  W.  92. 
Non-negotiable  note  does  not  import 
consideration,  .loscph  v.  Catron,  13  N. 
M.  202,  81  P.  439,  1  L.  R.  A.  (N.  S.) 
1120;  Owens  r.  Blackburn,  146  X.  Y. 
S.  966;  PfafT's  Est.,  31  Pa.  C.  C.  462, 
Giving  evidence  liy  holder  does  not 
destrov  presumption.  In  re  Pinkerton, 
49  Misc.  363.  99  X.  Y.  S.  492. 
Burden  on  plaintiff  to  show  considera- 
tion. Best  r.  Bk.,  37  Colo.  149,  85  P. 
1124. 

When  presumption  not  cogent. — Car- 
man V.  Canico,  25  Kv.  L.  R.  2143,  80 
S.   W.  216. 

If  a  valid  consideration  Is  admitted,  it 
is  not  error  to  exclude  evidence  i>roving 
the  consideration.  Sweetser  l\  Jordan, 
211  Mass.  393,  97  X.  E.  768. 
487-37  Bing  r.  Bk.,  5  Ga.  App.  578, 
63  S.  E.  652;  MacFarlnne  r.  Lowell,  9 
Haw.  438;  Dawson  r.  Wotnbles.  123  Mo. 
App.  340.  100  S.  W.  547;  Kramer  r. 
Kramer,  90  App.  Div.  176,  S6  X.  Y.  S. 


129;  Gilpin  v.  Savage,  60  Misc.  605,  112 
X.  Y.  S.  S02. 

The  presumption  is  overthrown  by 
l>roof  of  a  confidential  relation  and 
the  procurement  of  the  note  as  a  part 
and  parcel  of  a  transaction  highly  ad- 
vantageous to  the  i)laintiff.  Parker  r. 
Parker's  Est.  (Mo.  App.),  164  S.  W. 
648. 

Negotiable  in  form  presumed  to  be 
based  on  sullicient  consideration  in  ab- 
sence of  reiital  of  "value  received." 
Tavlor  v.  Taylor,  138  Mich.  658,  101 
X.    W.    832. 

Recital  of  invalid  consideration. — 
lliikok  r.  Bunting,  92  App.  Div.  167, 
S6   X.  Y.  S.   ]i).j9. 

487-38  DeLeon  r.  Walters,  163  Ala. 
4!t9,  50  S.  934;  Gates  f.  Co.,  146  Ala. 
692,  40  S.  509;  Brown  r.  Johnson,  135 
Ala.  608,  33  S.  683;  Vaughan  r.  Bass 
(Ala.  App.),  64  S.  543;  Yellow  Jacket 
G.  &  S.  Min.  Co.  r.  Holbrook  (Cal. 
App.),  142  P.  128;  Estes  V.  Ballard,  22 
Cal.  App.  344,  134  P.  361;  Brou;rhton 
r.  Co.,  13  Ga.  App.  153,  78  S.  E.  1024; 
De  T^y  v.  Gault  (Ga.),  81  S.  E.  195; 
Copeland  i*.  McClelland,  12  Ga.  Ai>p. 
7^:5,  78  S.  E.  479;  Cooke  Co.  r.  Pisano, 
174  111.  App.  609;  Clement  r.  Blad- 
•worth,  166  HI.  App.  68;  Holmes  t". 
Horn,  120  111.  App.  359;  Brokaw  r. 
McKlroy  (Ta.),  143  X.  W.  10S7;  Cul- 
bertson  v.  Sa'.inger  (la.),  117  X.  W.  6; 
Luke  V.  Koenen,  120  Ta.  103,  94  X.  W. 
278;  Bronston  r.  Lakes,  135  Ky.  173, 
121  S.  W.  1021;  Cox  r.  Cox,  25  Ky. 
L.  R.  1934,  79  S.  W.  220;  Eckels  Ice 
Mfjr.  Co.  r.  Econ.  Co.,  119  Md.  107,  88 
A.  38;  Farnsworth  r.  Fraser,  173  Mich. 
296,  100  X.  W.  400;  Xo.  Pac.  R.  Co, 
r.  Holmes,  88  Minn.  389,  93  X.  W. 
606;  Brown  r.  Roberts,  90  Minn.  314, 
96  X.  W.  793;  Johnson  r.  Grayson,  230 
Mo.  380,  130  S.  W.  673;  Glascock  r. 
Glascock,  217  Mo.  362,  117  S.  W.  67; 
Eitel  r.  Farr  (Mo.  App.),  165  S.  W. 
1191;  Merchants'  Xat.  Bk.  r.  Brisoh, 
140  Mo.  App.  246,  124  S.  W.  76;  Holmes 
V.  Farris,  97  Mo.  Api>.  305.  71  S.  W. 
116;  Ford  r.  Drake,  46  ^font.  314,  127 
P.  1019;  riiapman  r.  Snyder,  1  Xeb. 
(I^nof.)  230.  95  X.  W.  346;  Emerson 
r.  ShefTer.  113  App.  Div.  19.  98  X.  Y. 
S.  1057;  N.  Y.  C.  Co.  r.  Leonard,  48 
Misp.  500,  96  X'.  Y.  S.  187;  Harris  r. 
Buchanan,  100  App.  Div.  403.  91  N. 
Y.  S.  484;  Atlantic  T.  Co.  r.  Co..  76 
N.  Y.  S.  647;  Columbia  Conservatorv 
of  Musi.-  r.  Dickenson  fX.  C.).  73  S.  E. 
990;    Schneider   v.   Bcchtold,    3    Phila. 
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(Ph.)  50;  Gutta  Ponha  &  R.  Co.  v.  Clo- 
l.ur.i...  102  Tex.  3f..  112  S.  W.  1047 
(il  "ifi.  cases  in  intorinoiliatc  fourtit) ; 
Kushinp  r.  Nat.  Hk.  (Tix.  Civ.),  1G2 
S.  \V.  400;  LattiiiK.ro  r.  Piukott  (Tex. 
Civ.),  161  S.  W.  Jt.'.l;  Cloburne  r.  Co. 
(Tox.  Civ.'^,  127  S.  \V.  1(172;  Ma.storsoii 
r.  H.-  •  •<  Tox.  Civ.  470.  S7  S.  W. 

227;  r.    Noary    (Wa.sh.),    137 

P.  4i'_:  I  r.  lis  r.  Vollintino,  '>2  Wash. 
137,  101  P.  7i»r.;  Pi.lton  r.  Co.,  132  Wis. 
219,  112  X.  \V.  211. 

Cnmp.  Huntinjrton  r.  Shute,  ISO  Mass. 
?,:].  (•2  N.  !•:.  3*^0,  01  Am.  St.  309. 
Burden  on  acceptor. — Ka;;»tlal6  r.  G res- 
ham.  1 11  Ala.  ;;i'^.  :{7  8.  3117. 
Broach  of  warranty  as  failure  of  con- 
siiloratioii.  Elmooro  f.  Bootli,  83  Ark. 
47,    102   y.  ^V.   393. 

Action  apainst  docodent 'a  estate.  Kiese- 
wott.T  r.  Kross,  24  Ky.  L.  K.  1239,  70 

s.  \v.  lit;.-. 

Preponderance    of    evidence  necessary. 

(hi.a^'o,  etc.  Co.  r.  War.l,  113  111.  App. 

327. 

Defendant  must  show  extent  to  which 

ci>nsi4lcratit>n    faijiil.      Gutta    Percha    & 

\l.    Co.    r.    Cleburne,    102    Tex.    3(5,    112 

S.    \V.    1017. 

488  .1?»     Tinker   r.   Co.,   25   Okla.   160, 

in.-,    p.   ?.?.?,. 

"Since  the  adoption  of  our  negotiable 

instrument   law,    when     defendant     has 

made   a    iirima    facie   8howin;jr   that    tlie 

note    was    without    consideration,    then 

the  burden  is  on  plaintiff  to  prove  that 

he   was   an   innocent   holder  for   value; 

that   is,  that   he  had   no   knowledge  of 

the  want  of  consiijeration  for  the  note 

iuHt   the  same  as  where  a  prima  facie 

■  nu  that  the  note  was  procured  by 
has  been  made."  Bird  Tree 
Bk.  r.  Dowl.T,  1fi3  Mo.   Api>.  0.", 

-.  W.  813.  r,t.  St.  lOOO.  §§1(1,022, 
i  .  _",.  and  l'>.(i2:»:  .Johnson  Co.  Sav. 
Bk.  r.  Mill.H.  H3  Nfr..  App.  205.  127  S. 
W.  425;  ,Tobes  r.  Wil.son.  MO  Mo.  App. 
2,S1,  124  S.  W.  54S:  Merchants'  Nat. 
Bk.  r.  Brisch.  140  Mo.  App.  240,  124 
S.  W.  7<>. 
VIol.-itlon  of  law. — Alnbamn  Nat.  Bk.  v. 

'  •  S.  9«l7. 

U  n,  47  Misc.  618, 

'.>\    \.    V.   ."<.    >.'.:•. 

Sati«?factIon  of  gambling  debt. — Pritch- 
Sheridan,  29  Ind.  App.  81,  63  N. 

I        .^llty     of     part     of      eon.«?ideration. 
■icU   r.  Sheridan,  29  Ind.  App.  81, 
oj   N.  E.  865. 


Clear  proof. — Yowell  r.  Walker,  118  La. 
2.S.    t2  8.  0:i."). 

488-11  Tinker  r.  Merc.  Co.,  231  U. 
8.  (isl,  34  Sup.  Ct.  252;  Harbison  V. 
llanuiions  (Ark.),  107  S.  W.  Mit;  First 
Nat.  Bk.  r.  Trognitz,  14  Cal.  .\pp.  17ti, 
111  P.  402;  Star  Mills  r.  Bailey,  140 
Ky.  194,  130  S.  W.  1077;  8eagor  r. 
Drayton  (.Mass.),  li)5  N.  E.  401;  Lom- 
bard r.  Bryne,  194  Mass.  230,  so  N.  H. 
4N9;  Cuwthorpe  r.  Clark,  173  Mich.  207, 
13s  N.  W.  1075;  Van  Arstlale  r.  Youiiy, 
21  Ukla.  151,  95  P.  778;  First  Nat 
Bk.  V.  Pair.  240  Pa.  513,  87  A.  841, 
Hudson  r.  Nfoon  (Ctah),  130  P.  771. 
Denial  in  answer  casts  burden  on  plain- 
tilT.  Ginn  r.  l).)lan,  X\  O.  St.  121,  90 
N.  E.  141,  dixt.  Dalrymple  V.  Wyker,  GO 
O.  St.  lo*^,  53  N.  E.  713. 
4!M>-42  Creditor  holding  confidential 
relation  has  burden  of  proving  con- 
sideration. In  re  Dutton,  205  Pa.  241, 
5}   A.  903. 

4J)0-17  Alexander  r.  Munroc,  54  Or. 
500,  101  P.  9o3,  103  P.  514;  Ireland  r. 
SchariH'nberg,  54  Wash.  55S,  103  P.  801 
(dctacjicil  part  of  contract). 
490-48  See  Mizell  v.  Bank  (Ala.),  61 
S.    272. 

Any  competent  evidence. — Clarke  r.  Co., 
i:;   Out.    L.    If.    (<  nil.)    H'2. 
Size  of  payee's  bank  account  irrelevant. 
Coon   r.    .Miller,  151   App.   Div.  Ool,    136 
N.   V.   S.   220. 

Surrounding  circumstances. — Kneo  v 
"Mr Howell.  25  Pa.  Super.  041. 
Bules  of  board  of  trade  admissible  to 
|«rovc  illegality.  McVyeal  r.  Gullett, 
202  HI.  214,  00  N.  E.  104'<. 
Record  of  judgment  de<daring  corpora- 
tion ille;:al  is  ailmissible  to  show  lack 
of  consideration  for  a  note  given  in  pajr 
nient  for  its  stock.  Todd  r.  Ferguson, 
101  Mo.  Ai'p.  024,  144  S.  W.  15S. 
4f>l-50  McKenney  r.  Ellsworth,  105 
Cal.  320,  132  P.  75;  Ward  r.  Thomjison, 
13  Ga.  App.  152.  78  S.  E.  1012;  Herring 
f.  Bk.,  13  Ga.  App.  492,  79  S.  E.  359; 
Nunez  Gin.  &  W.  Co.  r.  Moore,  10  (Ja. 
App.  3.50,  73  S.  E.  432;  Holmes  r.  Horn, 
120  HI.  App.  359;  Kessler  r.  Clayes.  147 
Mo.  App.  88,  125  S.  W.  799;  First  Nat. 
Bk.  r.  Burner,  91  Neb.  209,  136  N.  W. 
37;  Iowa  Nat.  Bk.  r.  Sherman,  23  S.  IX 
8,  119  N.  W.  miO;  Mc Peters  f.  Eng- 
lish. Ill  N.  C.  491,  54  S.  E.  417:  Davis 
r.  Evans.  142  N.  C.  404,  55  S.  E.  344; 
Jarvis  r.  Miitson,  52  Tex.  Civ.  170,  113 
S.  W.  32G. 

45>1-.'51     Birminph.am    T.    &   S.    Co.   r. 
Currv,  100  Ala.  370,  49  S.  319;  Fidelity 
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':.  .';.  Co.  V.  Ruby  (Ariz.),  Ml  P.  117; 
Stanton  v.  Weldy,  19  Cal.  Ai.p.  o7},  126 
I'.  175;  Bradley  v.  Bush,  11  Cal.  App. 
L'S7,  104  r.  845;  Pyle  i.  Gallagher,  6 
I'cniie.  (Del.)  407,  75  A.  373;  Strick- 
laml  r.  Hupp.  Co.  (Ga.  App.),  82  S.  E. 
Kil;  Watson  V.  Whitehead,  12  Ga.  App. 
(Hid,  7.S  S.  E.  50;  Lacey  l*.  Hutchinson, 
5  (ia.  App.  SG5,  G4  S.  E.  105  (though 
under  seal);  Clarke  r.  Newton,  235  111. 
'30,  35  N.  E.  747  (without  specially 
t'leading  it  under  conimon  counts); 
Harper  f.  Davis,  115  Md.  349,  80  A. 
!(il2;  Cawthorpe  i".  Clark,  173  Mich. 
L'(;7,  138  X.  W.  1075;  Kragnes  v. 
Kragnes  (Minn.),  145  N.  W.  785;  Na- 
tional C.  Bk.  1-.  Bowen,  109  Minn.  473, 
124  N.  W.  241;  Marr  r.  Zeidlcr  (Mo.), 
129  S.  W.  469;  Great  Northern  M.  Co. 
V.  Honewur,  128  App.  Div.  831,  113  N. 
V.  S.  ()0;  German  Exch.  Bk.  r.  Sdinitzer, 
72  Misc.  362,  130  N.  Y.  S.  223,  rev. 
71  Misc.  261,  130  N.  Y.  S.  113;  Broad- 
way T.  Co.  f.  Fry,  40  Misc.  680,  S3 
N.  V.  S.  103;  Van  Arsdale  v.  Young, 
21  Okla.  151,  95  P.  778;  First  Nat.  Bk. 
f.  Powell  (Tex.  Civ.),  149  .S.  W.  1096; 
Preas  v.  Vollintinc,  53  Wash.  137,  101 
P.  706;  Bradshaw  v.  Farnsworth,  65 
W.  Va.  28,  63  S.  E.  755. 
Seo  Herrman  r.  Combs,  119  Md.  41,  85 

A.  ion. 

To  show  want  or  failure  or  illegality 

of    consideration.      Little    r.    Nat.    Bk., 

105   Ark.   281,   152   S.   W.   281. 

Contradiction    of    writing.  —  Burns    v. 

Sj.arks.  26  Ky.  L.  R.  i^s.  S2  S.  W.  425, 

Want  of  consideration  between  indorser 

nnd   indorsee.     P('al)odv  V.  Munson*  211 

III.  324,  71   N.  E.  1006." 

■193-54     Patton    r.  Bk.,   124   Ga.  965, 

-:;  S.  E.  664. 

ly.l-SS     First     Nat.     Bk.     v.     Powell 

(T..\.  Civ.),   149   S.   W.  1096. 

Value  of  stock. — Richolson  r.  Ferguson 

(Kan.).    139    P.    1175. 

403-56     Stringfellow  r.  Ivie,  7Z  Ala. 

209;  Pryor  r.  Music  House,  134  Ga.  288, 

67  S.  E.  654;   Nunez,  etc.  Co.  r.  Moore, 

12  Ga.  App.  73,  76  S.  E.  758;   Franklin 

-tate  Bk.   v.  Gettle  (Neb.),   H6   N.   W. 

;017;  Davis  r.  Sterns,  85  Neb.  121,  122 

\.  W.  672;  Russell  r.  Tillman,  89  S.  C. 

256.  71   S.  E.  836;  Cent.  Bk.  &  Tr.  Co. 

r.    Ford    (Tex.    Civ.),    152    S.    W.    700; 

McPnurt  r.  Peppard,  126  Wis.  326,  105 

N.   W.  809. 

Want  of  consideration. — People's  Nat 

Bk.  of  Schepflin,  73  N.  J.  L.  29,  62  A. 

333. 


494-57  Dial  r.  McKay,  150  Ala.  US, 
43  tj.  218;  Little  r.  Nat.  Bk.,  105  Ark. 
281,  152  «.  W.  281;  Watson  r.  White- 
head, 12  Ga.  Apii.  660,  78  S.  E.  50; 
Aultman  T.  Co.  r.  Knoll,  71  Kan.  109, 
79  P.  1074;  German  Am.,  etc.  Co.  v. 
McCulloch,  28  Ky.  L.  R.  133,  89  S.  W. 
5;  Hoyle  r.  Shirley,  94  Miss.  466,  49 
S.  177;  Holmes  r.  Farris,  97  Mo.  App. 
305,  71  S.  W.  116;  National  P.  Bk.  f. 
Saitta.  55  Misc.  93,  106  N.  Y.  S.  328. 
494-58  Ural  contract  made  when 
note  executed,  and  which  formeil  part 
of  consideration,  may  be  l)roved. 
Owensboro  W.  Co.  v.  Wilson,  79  Kan. 
633,   101   P.  4. 

494-60  Sebring  r.  Hazard,  128  Mich. 
330,  87  N.  W.  257;  Currey  r.  Harden, 
109  Mo.  App.  678,  83  S.  W.  770;  .Shep- 
herd V.  Padgitt,  91  Mo.  App.  473;  Iowa 
Nat.  Bk.  r.  Sherman,  23  S.  D.  8,  119 
N.  W.  1010.  Contra,  Pidcock  r.  Crouch, 
7  Ga.  App.  299,  06  S.  E.  971  (if  par- 
tial failure  of  consideration  is  relied 
on  defendant  must  show  its  extent) ; 
Gutta  Percha  &  R.  Co.  v.  Cleburne,  102 
Tex.  36,  112  S.  W.  1047.  Comp.  Ha- 
thorn  v.  Wheelwright,  99  Me.  351,  59 
A.  517. 

495-63  Bronston  r.  Lakes,  135  Ky. 
173,  121  S.  W.  1021;  Ditto  (.Slaughter, 
2^  Ky.  L.  R.  1164,  92  S.  W.  2. 
Bill  alleging  gift  not  sustained  by  proof 
of  consideration.  Sellers  v.  Sellers 
(Ala.),  39  S.  990. 

495-67     Woods  i*.  Davis,  153  Ky.  99, 
151   S.   W.  905. 
Cancellation    by    mistake. — >fcrormick 

r.   Shea,   .",0    Misc.   .".Hi',   W   N.    V.   S.   467. 

Mistake  in  paying  before  due. — Collins 
r.  Kelscv  (Tex.  Civ.),  !i7  S.  W.  122. 
495-68  Russell  r.  Scofield,  134  Wis. 
21,  11.",  N.  W.  1094. 
496-69  Tribble  r.  Crestline  Land  Co., 
167  Ala.  398,  52  S.  600;  Harvey  r. 
Squire  (Mass.),  105  N.  E.  355;  Lewis- 
ton,  etc.  Co.  r.  Shackford,  213  Mass. 
432,  100  N.  E.  828;  Minneapolis  Brew. 
Co.  V.  Grathen,  111  Minn.  265,  126  N. 
W.  827;  Champion  F.  &  F.  Co.  C. 
Hoskett.  125  Mo.  App.  516,  102  S.  W. 
1050;  Steven  v.  Hender.son,  78  Neb. 
173,  110  N.  W.  646;  Vaughan  r.  Exura, 
IPl  N.  C.  492,  77  S.  E.  679;  Garlitz 
r.  Nat.  Bk.  (Tex.  Civ.),  152  S.  W.  1151; 
Pierce  r.  Stolhand,  141  Wis.  286,  124 
N.   W.   259. 

Any  afflnnative  defense. — Bk.  r.  Schle- 
gel.  66  Kan.  5'i;t,  72  ]\  210;  Scvs  ^• 
Dalv,  43  Or.  316.  73  P.  5;  Clark  c.  El- 
tinge,  34  Wash.  323,  75  P.  866. 
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Forgery. — Wilminpton  S.  Bk.  r.  Waste, 
7G  Vt.  331.  57  A.  I'll;  Towlcs  V.  Tan- 
lUT,  L'l  A  PI*.  I>.  • '.  r)3i». 
Mental  incompeteucy. — Rogers  r,  Rog- 
ers, 0  Peuno.  (Dol.)  L'tiT,  GC)  A.  374; 
Ireland  r.  White,  102  Me.  233,  GG  A. 
477. 

496-70  Pullanl  r.  .'^mith,  28  Mont. 
3S7,  72  P.  7<;i. 

Evidence  held  not  sufficient  to  show 
that  theck  was  tainted  in  its  inception 
with  illegality  or  fraud,  or  obtained  by 
duress.  Southern  8aiid,  ete.  Co.  r. 
Bank,  101  Ark.  2GG,  142  S.  W.  178. 
497-71  Merritt  r.  Dewey,  218  111. 
51ti».  7.")  X.  E.  lOGG  (niateVial  altera- 
tion); Fudge  r.  ^Marquell,  1G4  Ind.  447, 
72  N.  E.  5G5,  73  N.  E.  895  (subsequent 
alteration);  Emerson  r.  Opj),  9  Ind. 
App.  581,  34  N.  E.  840,  37  N.  E.  24 
(alteration  with  consent  of  maker); 
"Wing  r.  Martel.  95  Me.  '>?,'),  50  A.  705 
(illegality);  AUerton  v.  tiruudy,  G7  N. 
J.  L.  55,  50  A.  352  (statutory  de- 
fense). 

497-72  Clear  and  satisfactory  evi- 
dence requireil.  Russell  v.  Scofield,  134 
Wis.  21,  113  N.  W.  1094. 
497-73  Crabtrec  r.  Sisk,  30  Ky.  L. 
E.  572.  99  S.  W.  268. 
497-74  Surrounding  circumstances  as 
evidence  of  forgery.  Gregory  r.  Greg- 
ory. 129  111.  App."  9G.  They  may  bo 
regarded  as  equivalent  to  another  wit- 
ness. Adams  r.  Ashman,  203  Pa.  53G, 
53  A.  375. 

498-76  Thurman  r.  Ins.  Co.,  102 
Miss.  77,  58  S.  777;  Burns  r.  Goddard, 
72  S.  C.  355,  51  S.  E.  915;  Clark  Co.  r. 
Eice,  127  Wis.  451,  lOG  X.  W.  231.  See 
Crosby  r.  Wells,  73  X.  J.  L.  790,  67  A. 
29.5;  Freed  r.  Zuckerman,  145  N.  Y.  S. 
977;    First   Xat.   Bk.   r.  Chapman   (Tex. 

Civ.),  ini  s.  w.  900. 

Similar  fraud  on  other  persons,  admis- 
eible.  Yakima  Yal.  P.Ij.  r.  McAllister, 
37  Wash.  566,  79  P.  1119,  107  Am.  St. 
823,  1  L.  R.  A.  1075. 
False  repiesentations.  —  Campbell  t". 
Park.  12'<  la.  IM.  P'l  X.  W.  861. 
Fraud  alleged  must  be  connected  with 
note.  Hoag  r.  Xanstad,  139  Wis.  455, 
121   X.  W.  125. 

499-77  McNamara  r.  Douglas,  78 
Conn.  219.  61  A.  368;  Ditto  r.  Slaugh- 
ter, 28  Kv.  L.  R.  1164,  92  S.  W.  2; 
Mailloux  r.  Lambert  (R.  I.),  86  A. 
S86. 

Mental  capacity  may  be  inquired  into 
to  determine  effect  of  threats.    Xcbras- 


ka    B.    Co.    r.    Klee,    70    Xeb.    383,    97 

X.  W.  476. 

•198-78      Maxfield    r.    .Fones,    106    Ark. 

:;n;.  r.:5  s.  w.  5S4. 

500-S(»  Brown  r.  Rai>e,  136  Ga.  584, 
71  S.  E.  802;  .Johnston  r.  Loar,  145  111. 
A]>p.  443;  White  r.  Smith,  79  Kan.  96, 
98  P.  766;  Doming  Inv.  Co.  r.  Wallace, 
73  Kan.  291,  85  P.  139;  lliram  Blow 
Stave  Co. 's  Trustee  v.  Paducah  Co.,  158 
Kv.  S33,  166  S.  W.  615;  Sobring  V. 
Ila/.zard,  128  Mich.  330,  87  X.  W.  257; 
Alexander  r.  Vidootsky,  49  Misc.  471, 
97  X.  Y.  S.  992;  .lohnson  Countv  S. 
Bk.  r.  Chase,  151  X.  C.  108,  65  S.  E. 
745;  Faux  r.  Fitler,  223  Pa.  568,  72 
A.  891  (breach  of  contemporaneous 
]>arol  contract);  Gandv  r.  Weckerbv, 
220  Pa.  285,  69  A.  8.58,  123  Am.  St. 
691;  First  Xat.  Bk.  r.  Powell  (Tex. 
Civ.),  149  S.  W.  1096;  Karner  r.  Ross, 
43  Tex.  Civ.  542,  95  S.  \V.  46.  Seo 
Bank  v.  Bush,  140  Ga.  594,  79  S.  E. 
459;  Shenandoah  Bk.  r.  Gravette,  4 
Xeb.  (Unof.)  591,  95  X.  W.  694. 
As  against  bona  fide  holder. — Lewiston, 
etc.  Co.  r.  Shackford,  213  Mass.  432,  lOd 
X.    E.    828. 

Indorsement  obtained  bv  fraud.  Nether- 
cutt  V.  Hopkins,  38  Wash.  577,  80  P. 
798. 

5iH-86  Counterclaim  for  fraud  not 
sustained  bv  evidence  of  breach  of  war- 
rantv.  nalliwell  Co.  f.  Stewart,  103 
Mo.  App.  182,  77  S.  W.  124. 
i5<>l-89  Vette  r.  Evans,  111  Mo.  App. 
5SS,  86  S.  W.  504.  Contra.  Brovles  r. 
Absher,  107  Mo.  App.  168,  80  "S.  W. 
703. 

50T-92  Wolfort  r.  Hochbaum,  89 
Ark.  612,  117  S.  W.  525;  Tisdale  t*. 
Mallett,  73  Ark.  431,  84  S.  W.  481; 
Blinn  Co.  r.  McArthur,  150  Cal.  610,  89 
P.  436;  Downing  r.  Donegan,  1  Cal. 
App.  710,  82  P.  mi;  Romines  r.  Mc- 
Farland,  103  Til.  App.  269;  Carver  v. 
Forrv,  158  Ind.  76,  62  X.  E.  697;  TTill 
r.  Waight,  140  la.  584,  118  X.  W.  877; 
Bovd  r.  Bk.,  24  Kv.  L.  R.  756,  69  S.  W. 
964;  Ewing  r.  Ewing,  26  Ky.  L.  R.  580, 
<^2  S.  W.  292;  Tavlor  r.  Tavlor,  138 
Mich.  658,  101  X.  W.  832;  Winfrev  r. 
Matthews,  174  Mo.  App.  713,  161  S.  W. 
583;  Long  r.  Long,  167  Mo.  App.  79, 
150  S.  W.  1135;  McCaulev  v.  Darrow, 
36  Mont.  13,  91  P.  10.59;  Lvnch  »'. 
Lyons,  131  App.  Div.  120,  115  X.  Y. 
S.'  227;  Royster  G.  Co.  r.  Marks,  135 
X.  C.  .59,  47  S.  E.  127;  Satterlund  r. 
Beal,  12  N.  D.  122,  95  X.  W.  518;  Mur- 
phy r.  Panter,  62  Or.  522,  125  P.  292; 
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Olson  V.  Day,  23  S.  D.  150,  130  N.  W. 
883;  cit.  the  text;  Stone  v.  Pettus,  47 
Tex.  Civ.  14,  103  S.  W.  413;  Dodrill 
f.  Gregory,  60  W.  Va.  118,  53  S.  E 
922. 

Contra.  Kuth  v.  Krone,  10  Cal.  App.  770, 
103    P.   960. 

Marking  note  paid  raises  no  presump- 
tion :is  to  ]iiiyinf>nt.  Comm.  Bk.  r.  Var- 
niim  (Mo.  Apji.).  162  S.  \V.  Inso. 
To  prove  authority  of  person  paid. 
Pil.bh^  /-.  Law  {(i:i.).  vO  S.  E.  999. 
Payment  to  other  than  holder.  Edwards 
r.  Savannah  Trust  Co.,  13  Ga.  App.  234, 
79  S.  E.  35. 

Defendant  introduced  check  friven  by 
plaintiff  throwing  l)urdoii  on  latter  to 
prove  pavment  thereof.  Simon  v. 
Krimko,  123  N.  Y.  S.  697. 
Application  of  payment  to  note.  East- 
ham  V.  Patty,  37  Tex.  Civ.  336,  S3  S.  W. 
8S5. 

Presumption  note  unpaid  at  maturity 
remains  so. — Dresser  r.  Co.,  luh  N.  Y. 
S.  577. 

Loss  of  note  does  not  change  rule. 
Walston  V.  Davis,  146  Ala.  510,  40  S. 
1017. 

Payment  to,  and  authority  of,  agent, 
r.  S.  W.  Co.  V.  Cooncy,  214  111.  520, 
73   X.  E.  S03. 

Pasrment  subsequent  to  date  when  due 
must  be  established  by  preponderance 
of  probabilities.  ^NlcKeen  v.  Cook,  73 
N.  ir.  41  ti,  62  A.  729. 
Need  not  be  proved  beyond  reasonable 
doubt.  Walston  v.  Davis,  146  Ala.  510, 
40  S.  1017. 

Verified  denial  of  pajonent  and  allega- 
tion defendant  was  iiidorscr  casts  upon 
plaintiff  burden  of  sliowing  non-]>ay- 
ment.  Oexner  r.  Loehr,  133  Mo.  App. 
211.  113  S.  W.   727. 

502  93  Continental  G,  Co.  v.  Ben- 
ton, 104  Ark.  367,  149  S.  W.  52S;  Bray 
V.  Bray,  128  la.  234,  103  N.  W.  477; 
Ellis  V.  Blackerby,  25  Kv.  L.  R.  1557, 
78  S.  W.  181;  Bradv  v.  Bradv,  110  Md. 
656,  73  A.  567;  Page  Woven  W.  F. 
Co.  V.  Pool,  133  Mi(h.  323,  94  N.  W. 
1053;  Gilpin  v.  Savage,  112  N.  Y.  S. 
802;  Engle  r.  Betz,  214  Pa.  185,  63  A. 
457;  Smith  r.  Coolev  (Tex.  Civ.),  164 
S.  W.  1050;  Gray  r.  Tribue  (Tex.  Civ.), 
lis  S.  W.  808.  Contra  if  not  indorsed 
unless  it  is  shown  to  have  been  in 
pavee's  possession.  Pool  /".  Anderson, 
150  N.  r.  n21.  fU  S.  E.  593. 
The  burden  of  overcoming  the  presump- 
tion and  making  exjdanation  is  upon 
the  one  who  surrendered  the  note.  Con- 


tinental Gin  Co.  I".  Benton,  104  Ark. 
367,  149  S.  W.  528,  cit.  many  earlier 
cases. 

Notes  admissible  though  not  marked 
paid.  Chouteau  L.  Co.  v.  Chrisman,  172 
-Mo.  610,  72  S.  W.  1062. 
Possession  by  indorser  presumptive  evi- 
dence he  has  jierformed  his  contract. 
Hill  V.  Buchanan,  71  X.  J.  L.  301,  60 
A.  952.  This  does  not  change  burden 
of  proof.  Dodrill  v.  Gregory,  60  W.  Va. 
lis,  53  S.  E.  922. 

504-94  Sarraille  v.  Calmon,  142  Cal. 
651,  76  P.  497;  Aetna  Ind.  Co.  r.  Co., 
11  Cal.  App.  165,  104  P.  470;  Bush 
r.  Brandecker,  123  Mo.  App.  470,  100 
S.  W.  48;  Goff  v.  Bvers,  70  Xeb.  1,  96 
N.  W.  1037;  Simon  v.  Krimko,  123  N. 
Y.  S.  697;  Hutton  v.  Pederson  (Tex. 
Civ.).  1.-3  S.  W.  176. 
Purchase  money  notes,  though  not  re- 
corded, in  jiossession  of  payee  at  time 
of  his  death,  and  uncanceled,  are  ad- 
missible as  having  a  tendency,  if  unex- 
plained, to  show  that  they  were  at 
that  time  living  obligations.  Shaw  & 
Shaw  V.  Cleveland,  5  Ala.  App.  333,  59 
S.  534. 

Possession  by  pavee's  legatee.  Sturgia 
•■.  Baker,  39 "Or.  541,  65  P.  810. 
Possession  by  indorsee. — Murto  r.  Lem- 
on, 19  Colo.  Apj).  314,  75  P.  160. 
504-95  Presumption  of  pa^-ment 
after  lapse  of  time,  rebuttable.  Ayres 
r.  Ayres,  69  X^.  J.  Eq.  343,  60  A.  422. 
Illinois  statute  fixes  limit  at  ten  years. 
TJ.  S.,  etc.  Co.  V.  Cooney,  214  111.  520, 
73  X.  E.  803. 

505-97     Custard  i".  Hodges,  155  Mich. 
361.   119   X.  W.  583. 
Indorsement.  —  Iberia   C.  Co.    r.    Chris- 
ton.    112    La.   451,   36  S.   491.     Indorse- 
ment,  showing  overpavment.     Gibbs   V. 
Bk.,  123   la.   736,  99  X.  W.   703. 
No    presumption    that    indorsement    of 
partial   payment  was  made  at  the  time 
it  bears  date,  so  as  to  remove  the  bar 
of   the    statute   of   limitations.      Berry- 
man   1-.  Becker,  173   Mo.  App.  346,  158 
S.  W.  SP9.     See  also  Frv  r.  Smith,  160 
Mo.  App.  361,  142  S.  W.  739. 
507-98     Meredith    r.    Pemberton,    170 
Mo.  Apji.  100,  156  S.  W.  70;  Ilarrar  t*. 
Cronov,  13  Pa.  P.  C.  193. 
Presumption  taking  note  of  third  per- 
son as  jtavment,  is  rebuttable.    Bryant 
f.  Grady,  98  Me.   3S9.  57   A.  92;    Pad- 
dock   &    F.   Co.  r.   Simmons,   186   Mass. 
152,  71   X.  E.  298;   In   re  Van  Haagen, 
s  Pa.  C.  C.  SI. 
Receiving  non-negotiable  note,  not  pre- 
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suiiiptivo  ovitlence  of  payment.     Wado 

r.  Curtis,  90  Mo.  309,  52  A.  7l>2. 

50S-99     Mciizel  r.  rriniiu,  G  t'al.  App. 

2ii|.   !»|    P.   7.-H;   State  Uk.  r.    Tel.   Co., 

12:J    Minn.    3U,    H3    X.    W.    912.      Soo 

SarrailU*    r.    ('!iliiion,    142    Cnl.    (5.")1,    715 

r.  497;  Hil.lorl.ian.lt  r.  Fallot,  40  Misc. 

(Jin.  92   N.   V.  S.  S04. 

Novation.— llcl.l    r.   Co.,   ;»7    App.    Div. 

3<'l.  M'  .\.  V.  S.  9.';4. 

Burden   of  proving  note   of  third  per- 

sou  received  iu  payment  i.s  on   .i.-l.tor. 

Willow    Uivor    L.    Co.    r.    Co.,    IdJ    Wis. 

036.  78  N.  W.  7G2. 

600-1     Mivhanios'    Nat.   Bk.    v.    Kiel 

kopf.  22  Pa.  Super.  12S. 

Burden  of  proving  acceptance  as  jiay 

niont     is    on    dolitor.        I'liiljuicipliia     r. 

Noill,   211    Pa.   3:.3,   60   A.    HKV.i. 

610-2     Lvnoh  r.  Lvons,  131  Aj.p.  Div. 

120.    11.-    N.   V.   S.   227;    Haujihi-r   r.   S., 

1  Pa.  C.  C.  1S4. 

Words  implying  a  loan.     Bush  r.  Uran- 

dccker,    123*  Mo.    App.   470,    100   S.    W. 

48. 

510-3     Ilerron    Co.   r.   Mawbv,  H   Cn\. 

.\]>l'.   39,   S9    P.    S72.      See     Inter-Stato 

Bk.   r.   Ringo,   72   Kan.   11(5,  83   P.    119; 

Goo.lall    r.    Norton,   88    Minn.   1,  92    N. 

W.    M.-.. 

Certified  check  as  payment. — St.  Rcpia 

J'.  <  ...   r.  Co.,  94   N.   V.  S.  946. 

Presumption   is  chock    is   not  payment. 

Citizens'    Bk.    r.    Krotschmnr,   91    Miss. 

60S,  44   S.  930;   Movor  r.  Dohertv,   133 

Wis.   39<^,   113   N.   W.   r71,   13   L.  "r.   A. 

(N.  S.)   247. 

Endorsement  "paid  on  check  drawn  on 

bank     ami     jiay.iMo   to   saino   Imnk''   is 

j.rima  facio  o\  iil.-nco  of  receipt  hy  hank 

of  artioiint.    Patterson   f.  Bk.,  73   Neb. 

384,  102  N.  W.  76.5. 

511-4     Kovser     r.     Tlinkle,     127     Mo. 

App.    62,    106   S.    W.    98.      See    Minors' 

Bk.   r.   Ropors.   123    Mo.   App.   .'569,   lOQ 

8.    W.    .'534;    Orr.alia    r.    Clark,    66    Neb. 

33,    92    N.    W.    146.      Cnniro,    Steger    r. 

Jackson,  31    Ky.   L.  R.  434,  102  S.   W. 

329. 

Burden   on   person   alloj.'injj    receipt   as 

satisfaction.     .Stevens    r.    Tavlor    (Tex. 

Civ.).    102    S.    W,    791. 

511-5    Question    of   intention. — First 

Nnt.  Bk.  r.  iJri.llov.  112  .\pp.  Div.  398, 

98  X.  y.  S.  44.-1;  Fullor  B.  Co.  r.  Wal- 

dron.   112  App.  Div.  814,  99   N.  Y.  8. 

.•Jfil. 

Novation. — Lauer     r.     Votzor,     3     Pa. 

Super.    \CA. 

Receipt  and  acceptance  of  renewal  note, 
payment     of     ori^/inal.       Citizens',    cti  . 


Bk.  r.  IMatt,  i;i,->  .Mich.  267.  97  N.  W 
691. 

Burden  upon  dofondant.  Fuller  B.  Co. 
r.  Wal.lrou,  114  App.  Div.  36."),  1)9  N. 
V.  S.  920. 

512-0  Authority  implied  from  facta 
and  circunistaiMos.  Dawson  r.  Worn- 
l.los.  111  .Mo.  App.  r>32,  .S6  S.  W.  271. 
l!ut  auljjority  to  collect  interest  «loo8 
not  support  inf.'ronce  of  ri^:ht  to  <ol- 
loot  i>rincipal.  Hij;bv  r.  Dennis,  40  Tex. 
Civ.  133,  88  S.  W.  400. 
5i:i-8  Kxch.  Nat.  Bk.  r.  Steele 
(Ark.),  I.3.S  S.  W.  969;  Thompson  v. 
Uu.'hior,  1  Neb.  (I'nof.)  .'".9(1,  9.".  N.  W. 
si  I;  lli^'by  r.  Dennis,  40  Tex.  Civ.  133, 
■>><    S.    W.    |(iO. 

Authority  to  receive    tender. — Stevens 
r.  Taylor   (Tex.  Civ.),  102  S.  W.  791. 
513-9     Conclusions  stated  by  party  in 
conversation    not   evidence   of   contract. 
L'o.l    Lino    Mut.    T.    Co.   r.    Pharris,    82 
Nob.   371,  117  N.  W.  99.'). 
514-12     Conner    v.    Martin,     40     Ind. 
.\]']>.  Ml,  92  \.   ]•:.  3. 
Burden    of   proving    settlement     is     on 
|iarty    allo<rinf,'    it.     Bray    r.    Brav,    128 
la.   234.  103    N.  W.  477. 
514-19     Gregorv    1*.    Jones,    10]     Mjo. 
.\l.l'.  270,  73  S.  W.  899. 
Books  of  account  of  plaint! fT's  testator 
not    adrnissililo    to    Jirovo    payments    on 
note    to    avoiil    statute    of    limitations. 
Small    r.   Rose.   97    Me.   286,   .'54    A.    72a 
515-20     Identification  of  note  as  con- 
nects with  ;i(.<tiint.    Lvn;.Mr  r.  Shafer, 
IL'."   Mo.  A  PI-.  :;!'^.   inj  S.   W.  630. 
Proof  of  payment  to  show  limitations 
hav<>    not    run.      Fowles    r.    Joshn,    135 
Mi.h.  333,  97  N.  W.  790. 
515-21     Conni'.'tion  between  note  and 
chock  allopoil  to  have  boon  accepted  in 
J>art    jiavment    must   bo   shown.     Brown 
r.  Carson,  132  Mo.  App.  371,  111  S.  W. 
lisl. 

515-24  Stone  r.  Pottus,  47  Tex.  Civ. 
1  1.   In3  S.   W.  413. 

Receipt  most  satisfactory  evidence. 
Connolly  r.  Sulliv:ni.  11  :i  III.  App.  169. 
It  is  suhjoct  to  oxjd.'ination.  Dawson 
r.  Womblos.  Ill  Mo.  .\pp.  .'i32,  86  S.  W. 
271.  Is  a<lmi!<siblo  though  not  con- 
nocte^l  with  tran.s.action  by  direct  evi- 
dence. Rovstor  Ci.  Co.  r.  Marks,  13.') 
N.  c.  .-9,  47  S.  K.  127. 
515-25  Bond  r.  Wilson,  131  N.  C. 
r,n-,   42   S.    K.    9.-6. 

515-27     Carnor    r.    Cramer,    70    S.    C. 
IJ).    "'I    S.    K.    '. 
Credit  of  payment  proved  bv  exhibitinp 
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cheek.  Hill  v.  Pettit,  23  Ky,  L.  R. 
2(Mil.  G6  S.  W.  188. 

516-28     Barrickman    r.    Barrickman, 
2.")  Ky.  L.  R.  1285,  77  S.  W.  685. 
516-29     Stumm    r.    Goetz,     79     Conn. 
310,   64   A.    810;    Connor    v.   ISlartin,   40 
ln<l.  Api>.  141,  92  X.  E.  3;  Fosa  v.  Smith, 

79  vt.  434,  n.i  A.  r>r,z. 
Evidence  corroborating  a  release.  Ilerr- 
inau  r.  Coml.s,  119  Md.  11.  sr,  A.  1044. 
Oral  declarations  of  deceased  maker 
allowing  i)aymi'nt,  ailinissible  to  taUe 
case  out  of  statute  of  limitations. 
Fowlcs  V.  Joslyn,  135  Mich,  333,  97  N. 
W.  790. 

Possession  of  evidence  of  indebtedness 
anil  its  corri'spondoncc  with  otiior 
pajiors  evidencing  tran.s;iction  is  proof 
of  jiavment.  Pool  v.  Anderson,  150 
X.  C.  624,  64  S.  E.  593. 
516-30  Evidence  to  show  inability 
of  di'f^ndant  to  pav,  admissible.  Dick 
f.  Marvin,  188  N.'  Y.  426,  81  N.  E. 
162. 

517-31  Declarations  of  maker,  inad- 
iiiissilile.  Pool  r.  Anderson,  150  X'.  C. 
C21,  04  S.  E.  593. 

517-33  Custard  r.  Hodges,  155  Mich 
301,  119  X.  W.  583;  McCaflfery  v. 
Burkhardt,  97  Minn.  1,  105  X.  W.  971; 
In  re  Gamble's  Est.,  91  Xeb.  199,  135 
N.   W.   558. 

517-34  .Tones  v.  Taylor,  5  Ga.  App. 
101.  02  S.  E.  992. 

517-36  Parol  evidence  admissible  to 
show  note  discharged  by  jierforinance 
of  undertaking  which  it  was  given  to 
secure.  (Oakland  Cem.  V.  Lakins,  126 
la.  121,  inl  N.  W.  778. 
Counterclaim  in  favor  of  payee  not 
provable  on  issue  of  pavinent.  Uvaldo 
A.  P.  Co.  r.  Co.,  135  Aj.p.  Div.  391, 
120  X.  Y.  S.  11. 

518-37  Kennedy  v.  Gelderg,  7  Ga. 
App.  211,  GO  S.  E.  620  (though  payable 
to  "executor  of "  a  named  state);  Tul- 
lis  r.  M.'flary,  12S  la.  493,  inj  N.  W. 
505;  Stanley  r.  Penny,  75  Kan.  179, 
88  P.  875;  f  heard  r.  Gueringer,  115  La. 
242.  38  S.  979;  Mnrsters  V.  Co.,  49  Or. 
374,  90  P.  151,  12  L.  R.  A.  (X.  S.) 
S25.  Contra,  as  to  check  where  there 
is  variance  as  to  name  of  payee.  Scars- 
dale  P.  Co.  v.  Carter,  63  Misc.  271.  116 
X.  Y.  S.  731. 

The  same  rule  applies  to  a  check.     Ha- 
vana   ("cut.    R.    Co.    r.    Trust    Co..    198 
X.  Y.  422.  92   N.   E.  12.  rrv.  order.   135 
App.  Div.  313,  119  X.  Y.  S.  1035. 
Prima    facie   case    by    production    of 


note.     Holmes    r.   Farris,   97    Mo.   App. 
30.",  71  S.  \V.  110. 

Notes  not  produced  presumed  nego- 
tiable, in  re  Williams,  120  Fed.  542. 
Original  payee  in  jiosscssion  after  sev- 
eral transfers.  Dunlap  v.  Kellev,  105 
Mo  A]<\).  1,  78  S.  W.  004. 
Implied  warranty,  wliorc  note  is  trans- 
foMt'd  hy  payee,  it  is  genuine.  Miller 
V.  Stebl.ins,  77  Vt.  183,  .59  A.  844. 
Presumption  note  made  for  i)er.sonal 
benefit  of  jjayee.  Mcfiuflin  r.  Coyle,  16 
Okla.  648,  85  P.  954  (dissenting  opin- 
ion, 86  P.  962),  6  L.  R.  A.  (X.  S.) 
524. 

Payee  of  lost  note. — Embree  r.  Emer- 
son, :;:  ind.  A]']>.  lo,  74  X.  E.  44,  1100. 
Presumption  not  affected  by  blank  in* 
dorsoment  of  jiayee.  Hughes  r.  Black 
(Ala.),  39  S.  984;  Home  Pk.  r.  Stew- 
art, 78  Xeb.  624,  110  X.  W.  947. 
518-38  Meyer  f.  Foster,  147  Cal.  166, 
81  P.  402;  Buck  v.  Co.,  70  Vt.  75,  56 
A.  285. 

Unindorsed  note  payable  to  bearer 
found  among  eflccts  of  deceased,  who 
was  not  payee,  not  presumed  to  have 
belonged  to  him.  Hair  v.  Edwards,  104 
Mo.  Ai'p.  213,  77  S.  W.  10s9. 
518-39  Catholic  Univer.sity  r.  Wag- 
gaman,  32  Ajip.  Cas.  (D.  C.)  3n7;  Rani- 
boz  V.  Stansbury,  13  Cal.  A]>p.  (U9,  110 
P.  472;  Murto  i\  Lemon,  19  Colo.  App. 
314,  75  P.  160;  Gumaer  v.  Sowers,  31 
Colo.  164,  71  P.  1103;  Kavanagh  r.  Bk., 
239  Til.  404,  88  X.  E.  171  (.ertificate 
of  deposit);  Woodward  v.  Donovan,  107 
111.  App.  503;  Holmes  r.  Horn,  120  HI. 
App.  359;  Bennett  r.  Bk.,  117  HI  App. 
3S2;  Adams  r.  Connelly,  118  HI.  App. 
441;  King  r.  Bellamy,  82  Kan.  301,  108 
P.  117  (notwithstanding  erasure  of 
]>revious  indorsements);  Lowell  r.  Bick- 
ford,  201  Mass.  543.  SS  N.  E.  1 ;  Smith 
&  X.  P.  Co.  V.  Lvdick.  110  Minn.  82, 
124  X.  W.  637;  liil.ernia  Pk.,  etc.  To. 
t\  Smith,  89  Miss.  29s,  42  S.  345; 
Lij)scomb  r.  Talbott.  2J3  Mo.  1,  147 
S.  W.  79S;  Cantrcll  r.  David.Mon  (Mo. 
App.),  168  S.  W.  271:  Dawson  r.  Wora- 
bles,  123  Mo.  App.  340.  MO  3.  W.  547; 
Fir.st  Xat.  Bk.  r.  Si»rout.  78  Xeb. 
1S7,  110  X.  \V.  713;  Sanford  V. 
Litchenberger.  62  Xob.  .501,  87  N. 
W.  305;  Michigan  Mut.  L.  Tns.  Co. 
r.  Klatt.  2  Xeb.  (Pnnf.)  S72.  92 
N.  W.  325;  Siegel  r.  Oehl.  110  N.  Y.  S. 
216;  Arons  r.  Ziegfeld.  52  Misc.  571, 
102  N.  Y.  S.  89*^;  Poess  r.  Bk..  43 
Misc.  45.  86  N.  Y.  S.  857;  Peaman  r. 
Ward,    132    N.    C.    CS,   43    S.     E.    545; 
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Brynjolfson  r.  Osthus,  12  N.  P.  12,  96  | 
N.  W.  201;  Pruo  r.  Uk.,  1 J  Okla.  2C.>>, 
79  P.  105;  Hut.hinns  r.  Koiuhaltfr,  215 
K.  I.  olS,  51  A.  I2y;  Watfor.l  r.  W  iii.l 
bam.  154  S.  C.  '>0l),  42  S.  K.  r.UT;  CorMoii 
r.  Sliiitb,  22  S.  D.  :.t)l,  118  N.  W.  70.*); 
Gray  r.  Altiimn  (  I.x.  Civ.),  149  S.  W. 
760:  Hynum  r.  1I..H.S.  50  Tox.  Civ.  .V,;, 
121  S.'W.  '.»<D  (notwithstan.iinif  plain- 
tiff "n  iiulorsi'iiu-nt);  Myrirk,  otc.  Co.  r. 
Jackmin.  Ji  Tox.  Civ!  rj:>3,  99  S.  W. 
143;  Lo.ljro  r.  Lewis,  32  Wash.  HM,  72 
P.  lO.'H;  FartnorH*  Nat.  Uk.  r.  llowur.l, 
71  W.  Va.  :.:.  70  S.  K.  122. 
The  same  nile  applies  to  no;;otial>lo 
Im.ii. Is.  .M.'i.xl.T  r.  Hawk,  2:?o  I'a.  310, 
82  A.  2.-1. 

Sufticieut  evidence  of  ownership  to  sup- 
port suit.  New  Haven  .Mfg.  Co.  i".  Co., 
76  Conn.  120,  5.')  A.  6(t4. 
Presumption  where  note  imlorsoil  but 
intirtst  «nii|'on  not.  Milwaukee  T.  Co. 
r.  Van  Vnlkenburgh,  132  Wis.  03s,  112 
N.  W.   Ii)s3. 

Possession  of  drafts  by  bank. — Nation- 
al, .t.'.  I'.k.  r.  lik.,  172  N.  V.  102,  04 
N.   K.   ::>'.K 

Check. -cieary  r.  Co.,  104  N.  Y.  S.  831. 
Bule  of  court  requiring  verified  plea, 
when  owner.HJiip  of  inijorsee  disputeii, 
does  not  rhange  rule  of  oviilenco  or  in- 
crea.se  plaintiff's  bunlen.  Hughes  r. 
Blark  (Ala.).  39  S.  9S4. 
Possession  of  note  by  plaintiff  indorsee, 
whi)  has  himself  indor.sed,  is  prima 
facte  eviilenro  of  ownership.  Guniaer 
r.  Jackson,  37  Colo.  39,  80  P.  SSi;  Van 
Vlissiii;.'.'n  r.  Koth,  121  111.  App.  GltO. 
Payable  to  bearer. — Massachusetts  Nat 
Bk.  r.  Snow,  1S7  Mass.  l.")lt,  72  N.  E. 
P.'>9. 

Poasesslon  of  nnindoraed  note  payal>lo 
''tr»  or.lcr,"  does  not  raise  presumption 
of  own.rship.  Baker  r.  Warner,  16 
S.  I).  2I»-'.  f»2  N.  W.  393. 
Valid  delivery  by  all  prior  jiarties  con- 
flusively  prc-iumcil  under  a  statute. 
Bu/./eH'c.  Tobin,  201  Mass.  1,  SO  N.  E. 
923. 

520-40  Stouffer  r.  Stov.  46  Ind.  App. 
180,  91  X.  E.  250;  Pellet ier  r.  Bk.,  114 
Lo.  174.  3S  S.  132;  Lynchburg  M.  Co. 
r.  Rk..  109  Vn.  03:'.  01  .•<.  K.  9^f*. 
Defendant  in  denying  the  iudorser's 
title  pleaded  the  titM  would  be  n  frauil 
within  the  bankruptcy  title  has  not  the 
burden  of  proof.  Long  r.  Long,  107 
Mo.  App.  79.  i.'.n  s.  \v.  in.";. 
Denisl    of   f'  '  !i> 

bur-lcn    upf 
r.  Liebee,  3  .>••;•.  i>  not.i    »t->,  :>.   .>.   >»  . 


S.'l;  Overholt  r.  Diotz,  43  Or.  104,  72 
1'.  o<>.'. 

5^0-41  Catholic  University  r.  Wag- 
gaman,  32  App.  Cfts.  (I>.  C.)  307;  Cedar 
Kapids  Nat.  Hk.  r.  Beckham,  6  Cia. 
.\pp.  571,  05  S.  E.  359  (corporate  seal 
nut  essential);  Uillespio  r.  Bk.,  2n  Ukla. 
70S,  H5  P.  220;  Loilge  r,  Lewis,  32  Wash. 
191,  72  P.  lini!»;  Swe.liHh  .\m.  Bk.  r. 
Kuebernick,  130  Wis.  473,  117  N.  W. 
1 1 120. 

Not  conclusive.  —  Heed  r.  McCreadv, 
17(1  Mi.ii.  :.;;_•,  \:u\  n.  w.  4.s,s. 
Introduction  of  note,  with  indorsement, 
without  proof  of  induri4(>ment,  raises 
presumption  holder  is  only  cquitablo 
owner.  Tvson  t*.  Joyner,  139  N.  C.  09, 
51   S.   E.  803. 

No  presumption  agent  authorized  to 
si;.'n  principal  s  name  an  arcommoda- 
tion  indorser  of  his  own  notes.  Wheel 
ing  1.,  etc.  Co.  f.  Connor,  01  W.  Va. 
111.    ">   S.   E.   9S2. 

521-42  Whiddon  r.  Sprngue,  203 
.Mass.  520,  .S9  N.  E.  917.  Contra,  if 
indorsement  erased  under  circumstances 
discrciliting  payee's  claim  of  title. 
.Minneai'olis  T.  .M.  Co.  r.  (iilruth,  lOIJ 
-Minn.  23.  122  .N.  W.  400.  Cnmp.  In  ro 
Chut.h,  bO  Vt.  22S,  07  A.  549. 
Burden  of  proof. —  Nakagawa  r.  Oka- 
nu.to.  104  Cal.  71^,  130  P.  707. 
Indorsement  must  be  established.  Zlot- 
nick  V.  Greenfcld.  90  N.  Y.  S.  lOsO; 
Mayers  c.  .McHimmon,  140  N.  C.  040, 
53  S.  E.  447.  Of  itself  imports  no  con- 
tract, and  bunlen  is  upon  indorsee  to 
establish  a  contract.  Lowrv  c.  Tivy,  70 
N.  .1.  L.  457,  57  A.  207,  71  N.  J.  L. 
OSI,  60  A.  1134.  Need  not  be  proved 
unless  denied  un<ler  oath.  Neal  r.  Cray, 
121  Ca.  510,  52  S.  E.  022. 
Possession  of  note  purporting  to  be  in- 
(lorseil  by  payee  is  j'rima  facie  evi- 
dence it  was  so  in<|orsed  anil  there- 
fore evidence  of  title.  Huntley  r. 
Hutchinson,  91  Minn.  244,  97  n!  W. 
971. 

Burden  of  proving  Indorsement  is  uj.on 
claiiM.'iiit.  .^1  lide  r.  W.-igncr,  103  Ind. 
20,    71     N.    K.    127. 

Undated    Indorsement    presumed    made 
at  date  of   note.     Murto   r.  Lemon,   19 
Coin.  App.  314,  75  P.  100. 
Treasurer  of  corporation  presiimed  nu- 
t)>riri/<'d   to  indorse  notes.    Black   r.  Bk., 
no  M.l.  ?,W.  54   A.  SS. 
R21-l'4      If  ownership  denied  by  veri 
!    answer    bur^len    is    on    plaintiff,   he 
being    payee,    to    i>rove    assignment 
and    ownership.      Jonca   r.   Wheeler,   23 
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Okla.  771,  101  P.  1112;  Steinhilper  r. 
Basni^'ht,  133  N.  C.  j!»3,  09  S.  E.  220. 
522-45  Bruce  v.  Bank  (Ala.),  64  S. 
82;  Citizens'  Bk.  r.  Stewart,  22  Cal. 
App.  91,  133  P.  337;  Catholic  Univer- 
sity V.  Waj,'gaman,  32  App.  Cas.  (D.  C.) 
307;  Brvan  v.  llarr,  21  App.  Cas.  (D. 
C.)  190;  Ilarrell  r.  Bk.,  128  Ga.  504, 
57  S.  E.  869;  Butlor  r.  Bank,  13  Ga. 
App.  35,  78  S.  E.  772;  Kirhv  r.  Bank, 
12  Ga.  App.  157,  76  S.  E.  99G;  Citizens' 
Bk,  r,  Greene,  12  Ga.  App.  49,  76  S.  E. 
795;  Dav  r.  Roarers,  7  Cia.  App.  535, 
67  S.  E."279;  Parr  r.  Erickson,  115  Ga. 
873,  42  S.  E.  240;  Keenan  v.  Blue,  240 
III.  177,  88  X.  E.  553;  Xewton  r.  <!arke, 
235  111.  530,  85  N.  E.  747  (thou^'li  note 
received  under  coniMion  counts);  Perrv 
Bk.  c.  Elledfie,  1U9  III.  App.  179; 
Dewey  v.  Merritt,  106  111.  App.  156; 
Harris  r.  Pate,  7  Ind.  Tv.  493,  104 
S.  W.  812;  Cox  r.  Gine,  139  la.  128, 
117  N.  W.  48;  Ireland  r.  Shore.  91  Kan. 
326,  137  P.  92U;  Youle  r.  Fosha,  76 
Kan.  20,  90  P.  1090;  Scott  r.  Co.,  70 
Kan.  498,  78  P.  823,  80  P.  955;  Wil- 
kina  r.  Usher,  29  Kv.  L.  R.  1232,  97 
8.  W.  37;  Ililliard  r.  Tavlor,  114  La. 
883,  38  S.  594;  First  Xat.  Bk.  r.  Per- 
son, 101  Minn.  30,  111  X.  W.  730;  Mer- 
chants' &  F.  Bk.  r.  Bank  (Miss.),  64 
S.  210;  llahn  v.  Bradley,  92  Mo.  App. 
399;  Benedict  r.  Kress.  97  App.  Div. 
65,  89  X.  Y.  S.  607;  Farmers'  Bk.  r. 
Riedlinper  (N.  D.),  14G  X.  W.  55r.; 
Wchrmann  r.  Beech,  7  O.  C.  C.  (X.  S.) 
367;  Price  r.  Bk.,  14  Okla.  208,  79  P. 
105;  Lowrv  Xat.  Bk.  r.  Sevniour,  91 
8.  C.  30.-),  "74  S.  E.  648;  Giid)3  Mach. 
Co.  r.  Roper,  77  S.  C.  39,  57  S.  E.  607; 
Johnson  Co.  Sav.  Bk.  r.  Co.  (Tex. 
Civ.),  114  S.  W.  402;  Bk.  r.  Dooly.  113 
"Wis.  590,  R9  X.  W.  490;  Tlodjre  r.  Smith, 
130  Wis.  326,  110  X.  W.  192. 
See  Carrollton  Press  B.  Co.  r.  Davis 
(Tex.  Civ.),  155  S.  W.  1046. 
Claimant  producing  bill  of  lading  with 
indors.'.l  dr.ift  att.i.hed.  Wiilard  Mf^'. 
Co.  r.  Tiernev,  133  X.  C.  630,  65  8.  E. 
1026. 

Presumption  extends  to  all  incidents  nt- 
tai  hcd,  sii,  h  as  niort;.'a):e,  or  cou]>onH 
for  interest.  Milwaiikee  T.  Co.  r.  Van 
Valkenl.urph,  132  Wis.  638,  112  X.  W. 
10s3. 

Prestmiption  transfer  was  before  ma- 
turity. Coney  r.  Mitanuirn.  1  •  Haw. 
64;  Cedar  Rapids  Nat.  Bk.  r.  Bashara, 
39  Okl.T.  ■i<2,  135  P.  1051:  Daniel  r. 
Spaeth  (Tex.  Civ.),  168  S.  W.  509. 


Presumption  does  not  arise  until  in- 
dnrM'tiiciit  IS  proved,  where  sui-h  in- 
dorsement is  denied  under  oath.  James 
r.  Black  man,  68  Kan.  723,  75  P.  1017. 
Presumption  is  indorsement  made  in 
rc;.'iilar  roiirse  of  business.  Kerr  r.  An- 
der.soii,    10    .\.    I).    -M;,    ]]]    X.    W.    614. 

Holder  of  note  as  collateral  presumed 
to  be  holder  for  value.  Black  r.  Bk.. 
96  Md.  399,  54  A.  88. 
523-46  Washington  &  C.  B.  Co.  c. 
Miin.iv,  211  Fed.  440;  First  Xat.  Bk. 
r.  Moore,  14S  Fed.  953,  78  C.  C.  A, 
5M;  Bank  of  Monette  r.  Hale,  104  Ark. 
3s8,  149  S.  W.  S45;  Keathley  r.  Bkg. 
Co.  (Ark.),  106  S.  W.  953;  01.1  Xat. 
Bk.  V.  Marcy,  79  Ark.  143,  95  S.  W. 
:?5;  Citizens'  Bk.  r.  Stewart,  22  Cal. 
App.  91,  133  P.  337;  First  Xat.  Bk. 
f.  Rupert,  178  Ind.  669,  100  X.  E.  5; 
Hill  f.  Ward,  45  Ind.  App.  458,  91 
X.  E.  38;  Stotts  v.  Fairfield  (Ta.),  145 
X.  W.  61;  Callendar  S.  Bk.  r.  Loos, 
H2  la.  1,  120  X.  W.  317;  Citv  Deposit 
Bk.  V.  Green.  130  la.  3S1,  106  X.  W. 
912;  Grant  c.  Isett,  81  Kan.  246,  105 
P.  1021;  First  Xat.  Bk.  r.  M.Xairv,  122 
Minn.  215,  142  X.  W.  139;  Birch  Tree 
State  Bk.  c.  Dowler,  163  Mo.  App. 
i;-..  145  S.  W.  8  43;  .Johnson   r.   Machine 

Co.,  144  :^ro.  App.  430.  129  s.  w.  271 : 

Reeves  r.  Letts,  143  Mo.  App.  196,  128 
S.  W.  246;  First  Xat.  Bk.  r.  Brown, 
160  N.  C.  23.  75  S.  E.  1086;  Evans  r. 
Freeman.  142  X\  C.  61.  54  S.  E.  847; 
Price  c.  Bank,  14  Okla.  268,  79  P.  105; 
StoufTer  r.  Kelchner,  38  Pa.  Super.  47.'); 
.T(dnison  County  S.  Bk.  r.  Ko.h,  38  Pa. 
Super.  553;  Daniel  r.  Spaeth  (Tex. 
Civ.),  168  .S.  W.  509;  Malone  r  Bank 
(Tex.  Civ.),  162  S.  W.  369. 
Cnmp.  ^ferchants'  X'nt.  Bk.  r.  Brisch, 
1  (0  >ro.  App.  240,  124  S.  W.  76. 
But  see  Tisrhler  r.  Shurman,  49  Misc. 
257,  97  X.  Y.  S.  360. 
Contra,  Ptnnn.nrd  r.  Mfp.  Co.,  93  Xeb. 
3^9,  140  X.  W.  636. 
Where  plaintiff  is  put  on  inquiry,  he 
must  prove  he  made  the  in<|uiry  and 
the  burden  is  not  on  defcnilant  to  prove 
the  contrarv.  Pcnsacola  St.  Bk.  r.  Mel- 
ton, 210  Fed.  57. 

But  rule  is  otherwise  when  defense  is 
defective  title.  Irclanrl  r.  Shore,  91 
Kan.  32''..  137  I'.  9:0. 
Rule  as  to  shifting  of  burden  of  proof 
stated. — German  Am.  Xat.  Bk.  r.  Lewis, 
9  Ala.  App.  3."2.  63  S.  741. 
In  action  by  purchaser  of  a  note  bur- 
den of  showing  plaintiff's  knowledge  of 
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a  ilcfenso  at  time  of  purrhatto  is  on 
clefen.lant.  Bk.  r.  Halo  (Ark.),  1-19 
S.    W.    s4r>. 

••This  roiirt  has  announced  in  mimor- 
OU"  if,   to  ilt'fi'jit   tho   ri;;lit«  of 

a    1  lioMor    for   vnluo   of  ooin- 

iiiiToial  )>npor.  itomothiii);  inoro  18  rc- 
quirt<«l  than  proof  of  farta  niul  oirrurn- 
Rtanroii  xvb'K'h  moroly  pi\e  riiio  to  bus- 
pirioii,  or  which  may  bo  nuniciont  to 
put  a  pnitlont  pomon  on  Inquiry.  Thoro 
luunt  ho  prmif  of  ni-tual  notiro  or  knowl 
ot\jte  of  tho  «l»«fivt  in  titlo,  or  hn>\  faith 
on  tho  part  of  the  hoMor  nt  tho  tiiiio 
ho  I    tho     papor. "       Citi/.on»' 

Tr  .    Mank    r.    Hnckhouso,   91 

S.  -  .  .  .  ■  »  S.  K.  977. 
Whon  presumption  arising;  from  ))08- 
BOBnion  is  rol>utto<l  tho  holijor  nuiHt 
^how  that  ho  is  tho  owner  in  ^:oo<! 
faith  for  vnluo.  llawHo  r.  Ilk.  (Va.), 
7*»  S.  E.  127.  Tho  wimo  r\ilo  np|>lio8 
whoro  tho  fraud  is  involvod  in  puttiu}; 
tho  instrumont  into  oirrulation.  Hoyoo 
r  Hi.kfor.l  {Tex.  Civ.),  U.*.  S.  W.  l6s2, 
rtt.  Hart  r.  Wost,  91  Tox.  184,  42  8.  W. 
511:  1  Dan.  No?:.  Inst.  l>ar.  SI  7. 
Contrary  rule  as  to  accommodation 
paper.— Nat iiin.il    I5k.    r.    <  n.,    117    Ai'p. 

Piv.  ;!:«i.  1(12  X.  V.  s.  i:<. 
Knowledge    of     collateral     agreement. 
Stato  Hk.  r.  Cook,  12."»  in.   Ill,  lUU  N. 
W.   72. 

As  between  principal  and  agent,  who 
is  noto  hrokor,  f<irMi«'r  Mn)«<t  .slmw  lat- 
tor  took  note  in  >!(mm1  faith  ami  for 
value.  In  re  IIopper-.M.  Co.,  158  Fed. 
351. 

S23-I7  Xnt.  P.  Bk.  r.  Saittn,  127 
App.  hiv.  G2I.  in  X.  V.  S.  927.  C'omp. 
Morcnntilo  <  Hilton,   191    MnHS. 

141.  77  N.  i: 

524-18  I..M  ni.art  r.  Wilson,  39  Can. 
Sup.  .'>41;  Mills  r.  Koop,  197  Fed.  360; 
Woodall  r.  Bk*..  1.-.3  Ala.  570,  45  S.  194; 
IlnrM-on  r.  Ifnnwnons  (Ark.),  Ifi7  S. 
W  ■    Bk.  r.  Martin  (Ark.), 

Kl  II  r.  Wolls  &.  Son  (Cnl. 

App  ,  111  r.  ..'.;  Movor  r.  Lovdal,  6 
Cal.  App.  369,  92  P.  322;  Union  C.  Co. 


r.    Burkman,    '"■ 
Alt«ohul   r.    ■ 
104H;    McCh*.,     . 
113;    Pinogan    r 
445;    r..     "    Tr 
101    N 
TT- 

IIKI.     i 

Ind. 
t  M 


Oreon, 

r,.    r 


crt. 
Ba 
r. 
3«»: 


88    P.    7ns ; 

.  512,  120  P. 

173    III.    App. 

13ri    III.    Aj.p. 

A.l.M.M    (Ind.), 

r.   Rup- 

R:.-.     f. 


Vu 


4,  74  .N 
App.  : 
Bk.  r. 


."^i.jilT.T   (la.), 


145  N.  W.  fil;  Bk.  of  Bushnoll  r.  Buck 
(la),  142  .\.  \V.  I0<t7;  Arud  r.  Ayloa- 
worth,  145  la.  lsr>,  123  N.  W.  lOUU; 
O'CoMUor  r°.  KIcinuin,  143  la.  435,  121 
N.  W.  li»>s  (it  in\olvoH  more  than 
more  prosumption  ariKJug  from  rogu- 
lar  indorsomont) ;  8tato  Hk.  r.  Cook, 
125  In.  Ill,  100  N.  W.  72;  Koogan  r. 
li'ook,  12S  la.  39,  102  N.  W.  805;  Tre- 
.li.k  c.  Waltors,  81  Kan.  82S,  106  P. 
1'|(;7;  Konnody  v.  (iilison,  08  Kan.  012, 
7.'>  P.  1044;  Ahmovor  r.  Bk.,  70  Knn. 
s77,  92  P.  1109;  .Muir  r.  IMolon,  150  Ky. 
212,  100  8.  W.  10 IS;  Aslmrv  r.  Taulie, 
I'.l  Kv.  142,  151  8.  W.  372;  CampI.ell 
r.  Bk.',  137  Ky.  555,  120  S.  \V.  114; 
Wing  r.  .Martoi,  95  .Mo.  535,  50  A.  705; 
Horonson  r.  Connnt,  214  .Muss.  127,  101 
.\.  10.  00;  I/OwistfHi,  otr.  Co.  r.  Shark- 
ford,  213  Mass.  4:12,  100  N.  K.  .S28; 
r«'igon»|>an  r.  MoDonnoll,  201  Mass. 
311,  .S7  N.  K.  624;  Bolos  r.  Harding, 
201  Mass.  103,  87  N.  K.  4Sl;  Savago 
r.  Ooldsmith,  181  Mass.  420,  03  N.  E. 
918;  Stouffor  r.  Flot.hor,  146  Mich. 
341,  109  X.  W.  GS4;  iHinos  r.  Bk.,  132 
Mii'h.  038,  94  X.  W.  195;  First  State 
Hk.  r.  Podorson,  123  Minn.  374,  143  N. 
W.  9«iO;  Cochran  r.  Stoin,  118  Minn. 
323,  130  X.  W.  1037;  RoJ.bins  r.  Co.,  91 
Minn.  491.  98  X.  \V.  331.  S07;  Mor.  ft 
F.  Hk.  r.  Bank  (Miss.),  04  .S.  210;  Hill 
r.  Dillon  (Mo.  App.).  101  S.  W.  881; 
Link  r.  .Tack son.  104  Mo.  App.  195,  147 
S.  \V,  11 M:  .Tohnson  ("ountv  S.  Bk.  c. 
Mills,  143  Mo.  App.  205.  127  S.  W.  425; 
First  State  Bk.  r.  Hammond.  I04  Mo. 
Ap|».  403.  79  S.  W.  493:  Stownrt  V, 
Andes,  no  Mo.  App.  243,  84  S.  W. 
1131:  Hnhn  r.  Bradlov,  92  Mo.  App. 
399:  ClilTord  Bkg.  Co.  r.  Co.,  195  Mo. 
202,  94  S.  W.  527;  Poople's  Tr.  &  8. 
Hk.  r.  Bork  (Xoh.),  148  X.  W.  95;  Os- 
tonl.org  r.  Kavka  (Xoh.),  145  N.  W. 
713;  Central  X.  Bk.  r.  Kricson,  92  Xoh. 
390.  138  X.  W.  503;  Clia|»man  r.  Snvdor, 
1  Xoh.  (Fnof.)  230,95  X.  W.  340,  Hahr- 
man  r.  Bnumnn,  70  Xoh.  S40.  107  X.  W. 
1008;  Hallock  r.  Young.  72  X.  II.  410,  57 
A.  230;  Louis  Do.Tongo  &  Co.  r.  Co.,  77 
X.  J.  L.  233.  72  A.  439  (it  may  bo 
shown  corporate  officor  cxoctitod  note 
without  authority  for  personal  pur- 
pose); Peterson  r.  Alton.  102  App.  Plv. 
''I  147  X.  Y.  S.  280;  Beck  f.  Mnller, 
131  App.  Div.  243.  11.-;  X.  Y.  R.  590; 
r  .«s  r.  Holdstein.  83  Mise.  412.  145  N. 
S?.  38:  Xntionnl  Bk.  r.  Folov,  54 
Mr.  126.  103  X.  Y.  fl.  S.W:  Orr  r.  Co., 
i.-,    Mi'c.    3.'0.    92    X.    Y.    S.    .''>21;    Con- 


147  N.  W.  851;  StotU  c.  Fairfield  (la.),  'solidation  Nat.  Bk.  v.  Kirkland,  99  App. 
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Div.  121,  91  X.  Y.  S.  3."3;  German-A. 
Bk.  V.  Cunniu;.'h:iin,  U7  Aj)]).  Div.  241, 
89  N,  Y,  S.  f^'itr,  Mit.'hell  r.  Huhlwin, 
bS  App.  Div.  2C,r>,  84  N.  Y.  S.  1U43; 
Hall  r.  Whiton,  37  Misc.  T.jO,  7G  N.  Y. 
S.  GOy;  l-^rst  Nat.  iJk.  f.  Drug  Co.  (X. 
C),  81  S.  E.  993;  Mer.  &  N.  lik.  r. 
Branson  (X.  C),  81  S.  E.  410;  Fi.Ielitv 
Tr.  Co.  r.  Whiti-liear]  (X.  C),  80  S.  E. 
10G.'>;  Fidelity  Tr.  Co.  r.  Ellen,  103  X. 
C.  45,  79  S.  E.  2G3;  Thinl  X.  Bk.  v. 
St.  Louis,  1G3  X.  C.  199,  79  S.  E.  49s ; 
Am.  N.  Bk.  r.  Fountain,  148  X.  C.  590, 
G2  S.  E.  738;  Sin;,'or  Mfg.  Co.  r.  Sum- 
mors,  143  X.  C.  102,  5.j  S.  E,  522;  Kerr 
V.  An.lerson,  16  X.  D.  36,  111  X.  W. 
G14;  Tamlyn  r.  Peterson,  15  X.  D.  4S8, 
107  X.  \V.  lOSl;  Scliultheis  r.  .Seilars, 
223  Pa.  513,  72  A.  8S7;  Grange  Tr.  Co. 
r.  Brown,  49  Pa.  Super.  274;  Locb  t\ 
Mellinger,  12  Pa.  Super.  592;  First  Xat. 
Bk.  r.  Furnian,  4  Pa.  Super.  415;  Keep- 
er r.  Greevv,  5  Pa.  Super.  31 G;  Cooks  i". 
Co.,  28  R.  "l.  41,  G5  A.  Gil,  9  L.  R.  A. 
(N.  S.)  193;  Meo  r.  Carlson,  22  S.  D. 
365,  117  X.  W.  1033;  McGill  r.  Young, 
16  S.  D.  360,  92  X.  W.  lOGG;  Daniel 
r.  Spaoth  (Tex.  Civ.),  168  S.  W.  509; 
Ruth  r.  Cole  (Tex.  Civ.),  1G5  S.  W. 
.5.30;  Pope  r.  Beau.liamp  (Tex.  Civ.), 
159  S.  W.  867;  Bovee  r.  Bi.kfor.l  (Tex. 
Civ.).  145  S.  \V.  i0S2;  Johnson  Co.  S. 
Bk.  r.  Co.  (Tex.  Civ.),  114  S.  W.  402; 
Warren  i\  Smith,  35  Utah  4.55,  ino  P. 
10G9;  Pier.son  r.  ITuiitington,  82  Yt. 
482,  74  A.  88;  Capital  Sav.  Bk.  r.  Bk., 
77  Yt.  1R9,  59  A.  827;  Peterson  r.  Xi.h- 
ols,  71  Wash.  656,  129  P.  373;  Citv  Xat. 
Bk.  r.  Mason,  58  Wash.  492,  i08  P. 
I<t71;  Keene  V.  Bohan,  40  Wash.  505, 
82  P.  884. 

Com/).    Brad  well  t\  Pryor,  221   111.  602, 
77    \.   E.    1115. 

See   Bank    r.  Buck   Bros.   (la.),   142   X. 
W.    1004;    Iowa    Citv    St.    Bk.    r.    Friar 
(Tex.  Civ.),  1G7  S.  W.  261. 
Or  that  he  received  it  from  a  bona  fide 
holder.— .\rk.       Nat.       Bk.       t\       Martin 
i  \rk.).  ]r,?,  S.  W.  79.'. 
Rule  does  not  apply  to  defense  of  fail- 
ure  of   ronsidt'r.ntion.      Sheflield    r.    Bk., 
2  Oa.  App.  221,  58  S.  E.  .Tsr,;   Freitten- 
l.erg    r.    Rubel.    123    la.    154,   98    N.    W. 
621;      Chapman      r.      Snv<ler,      1      Nob. 
rCiiof  "^    230,  f»-   X.  W.  316. 
Consideration    illegal. — See     Toiirneaux 
r.  f;il)iM.   1    Cal.   .\pp.  .'16.  <!2   P.   627. 
Partial  failure  of  con.Hideratton  an  b(v 
twoon    orij.'inal    p.nrtios    i-*    imt    siiih    do- 
fert    of  title   under   I'tah    st.Tliiti"   as   re- 
lieves   maker    from    showing    indorsee's 


knowledge  of  lack  of  consideration.  Colo 

B.   Co.   f.   Sinclair,  34   Utah   454,  98  P. 

4 11-. 

Gaming  note. — Askegaard  p.  Dalcn,  93 

Minn.    351,    MI    N.    W.   5u3. 

Note  fraudulently  placed  in  circulation. 

.^lorihant  1..    ic    T.    Co.    r.    Welter,    205 

III.    G47,    G^    N.    E.    1082;    McNight    C. 

Parsons,    13G    la.    390,    113    N.    W.    858; 

Hegester's  Sons  Co.  r.  Reed,  l85  Mass. 

226,    70    N.    E.    53;    Mendenhall    r.    Ul- 

lich,   94    Minn.    100,    101    N.    W.    1057; 

Souther  land  v.  Mead,  SO  App.  Div.  103, 

so   N.    Y.   S.  504. 

Forgery. — llowio  r.  Lewis,  14  Pa,  Super. 

Negotiable  bonds.— McYi.ar  R.  T.  Co. 
r.    K.   Co..    i:!i;    I'd.   G7S. 
Check    fraudulently    certified. — Detroit 
Nat.   Bk.   r.  T.  Co.,   14.->   Mi.  h.  G5G,   108 
N.  W.  I<i;t2. 

Purchaser  of  accepted  draft. — Stouffer 
r.  Fkt.her,  14G  -Mi.h.  341,  109  N.  W. 
Gs4. 

Warehouse  receipts. — National  Bk.  r. 
Chatfield,  118  Tonn.  48l,  lOl  S.  W. 
765. 

If  indorser  is  not  hoMer  in  duo  course 
liunlfii  IS  on  him  to  show  some  person 
under  whom  he  claims  was  such  holder. 
Hawkins  r.  Young,  137  la.  281,  114  N. 
W.    KUl. 

Fraud  must  first  be  established  by  de- 
fendant.— First  Nat.  Bk.  r.  iN-rson,  lol 
Minn.  30,  111  N.  W.  730.  Reason  for 
rule  is  that  proof  of  fraud  suggest* 
transfer  made  to  another  for  use  of  first 
partv.  Hod;:e  f.  Smith,  130  Wis.  326, 
II (I    N.   W.    ]'X2. 

Fraud  practiced  subsequent  to  Inception 
of  paper  Is  within  rule. —  Parsons  r. 
<'o.,  *«2  Colli).  :;:;.!.  73  .\.  7««.*;  Pier»on 
r.  Hiintin;.'t<.n.  >^•J  Vt.  4''2.  74  A.  88. 
Burden  upon  holder  to  exjdnin  his  pos- 
session of  instrument  «loes  not  arise  un- 
til a  showing  of  fraud  in  procurement 
and  circulation  thereof  is  made.  Cox  C. 
nine.  139  la.  12'<.  117  X.  W.  48. 
Very  slight  circumstances  will  throw 
the  I'ur-lcn  on  pl.iinfifT.  "On  proof 
of    the    loss    or    larceny    of  il»lo 

paper,     the    holder     must  <I.v 

show     that     he    took     it     in     tn.-    \.»xi»\ 
course  of  business  for  vahie. "     Maxler 
r.   Hawk,  233   Pa.   31G.   »^2   A.  251. 
In  a  suit  to  recover  bonds,  it  npp<wr- 

: t  •  •    •>  ••   «;♦'■•   .  '   •' ^  "-^o  "n<»- 

'  ve.  the 
!  ..  defend- 

ant   •  th.Tt    it    ncipnred    the    title 

',n  il  This  includes  proof  that 
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\t  pnM  out  thp  monfy  n«rr*v><1  to  bo  paitl 

t  with   n 

\  .  8n>ith, 

IDo   Wis  >.   w .   r.tj."    Curry 

c.  Ilk..  1  ;  3,  13(5  N.  \V.  549. 

525-SO  (.    Uk.,   .*;   Ga.   App. 

Coo,  113    -  (l>iir«l«»n   not   mot   by 

.TohiiHtoii  r. 

:a.h  r.  Wolf, 

\.  W.  317. 
.   is  on  D.ivpo  of  cert  I- 


atiuii       lur       rcrtiiicatiuii. 
..  r.  Co.,  IJS  Mioh.  \)l,  1\1'2 
N.  V, .  ■•::. 

D<»f«»ndsnt  has  burden,  iiixlor  negotiable 
■  ntjj  not,  of  proving  want  of 
:li  liv  ]ilnintiflf  whoro  cuHtoilinn 
vt  1, "'"•!<  wrongfully  ploil^'os  tluMU  as 
RubRtituto  for  other  collatrr.-il  hold  by 
•  '       •'  •      '  •  in- 

;im- 


N. 

noil 

O. 

bv 


,'  r.  Dnv,  87  N.  Y.  S. 
uty  S.  Hk.  r.  Co.,  152 
K.  2."»3  (ro^'nr.llo88  of 
:  Boilo  f.  Wornor,  4 
Contra  in  a<-tion 
•o  tliiiUL'h  nll«'<'a 


tion  oi  ownomhip  not  (Ipnii'il  by  verifioil 
onswor.  Doujrhty  r.  Funk,  24  Okla. 
31  J.  i"3  I*.  (;:ii. 

Owner'hip   of   indorsee    nf)t   shown,   as 
>»r'»  denial  of  transfer  by 
not    nuthenticatofl.      Fed- 
eral ]'.  •    ..  r.  Becker,  138  Mo.  App.  54, 
no  S.  W.  ;»S1. 

r:":  ~",     '■   ■  ••  ^     berk  chnrijed 

Mot  oontroll- 
't.      Irwin  c. 
\.  W.  C45. 
.,_!...-%  ■■•*     note     by 

pavo,j    mav  iborj;    r. 

Av.     .-    -'  W.  .".IS. 

Ho!  e  nhow- 

;,  ■     .T  ...MiP.t- 

i'rt 

.  129  r 

o«l*  UO     (  'o  may  1 

•-     ->.»;'."  vcr     of 

I'uuk,  21  Okla.  812,  103  1'. 


Tarter.  Ill  Ta.  715, 
r.   rtitt'      '  •  '    ^'" 
»1«:   If 
57    A 


3C5,  117  N.  W.  1033;  Tioraon  e.  Hunt 
tngton,  82  Vt.  4i«2,  74  A.  i>.s  (.ubbcuce 
uf  eviilenco  of  in(|uiry,  convinviug  it 
wan  not  nuulu);  Kipp  t°.  .Smith,  137  WU. 
234,  lis  N.  W.  MS.  .SiH>  Cuijliird  f. 
Il..dge»,  i:>3  Mi<h.  3(51,  119  i\.  W.  583; 
Nat.  lik.  r.  Kuininee,  13(5  Mo.  A]ip.  57, 
117    S.    W.    104;    JaiiiieHon   f.   licini,   43 

\\hM\.  i:.;:.  m;  p.  n;-.. 

Circ'timstnutlal  evideucfl  i«  admituiible. 
Trust  &  s5av.  Hk.  r.  Stacn- 
1  S.  C.  455,  74  S.  K.  977,  cit. 
■  .iiIht  South  Carolina  t-aHes. 
PrcsiimptioQ  from  failure  of  plaintilT  to 
tt'stifv.  Arujjou  C.  Co.  V.  Rogers,  1U5 
Va.  51,  52  S.  E.  843. 
Evidence  must  show  mtunl  bad  faith. 
CliM.-s  r.  ilk.,  132  Mi.h.  tJ3S,  94  N.  NV. 
195. 

Knowledge  uf  facts  sufBcient  to  put 
pruilont  man  on  iiii|uiry  not  enough. 
First  Nat.  Hk.  r.  Moore,  143  Fed.  953, 
7s  C.  C.  A.  rs\. 

Actual  knowledge  of  payee's  fraud 
may  be  shown  by  facts  and  cin'um- 
stances.  Stewart  r.  Andes,  110  Mo. 
App.  243,  S4  S.  W.  1134. 
Any  evidence  tend  inn  to  show  bad 
faith,  admissible.  Perth  Ambov  Co.  r. 
Chapman,  178  N.  Y.  55S,  70  N.  E.  1104, 
80  App.  Div.  556,  81  N.  Y.  S.  38;  Me- 
Cill  r.  Yoiinp,  Id  S.  D.  3(50,  92  N.  W. 
/(•OH;  Capitol  S.  Hk.  r.  Hk.,  77  Vt.  1*^9, 
59  A.  S27.  Opportunity  of  plaintilT  to 
know  facts  concerning  validity  of  th« 
note  mav  bo  shown.  .lohnson,  etc.  Hk. 
r.  Walker,  S2  Conn.  21.  72  A.  579. 
Where  plaintiff  i.s  admitted  to  bo  a  pur- 
chaser  for  value  without  notice,  evi- 
deiicp  of  frau.l  is  inadmiBHiblc.  First 
Nat.  Hk.  r.  Hus4h,  102  Minn.  3C5,  113 
N.  W.  S9S. 

Actual  notice  of  spcciflc  facts  munt  bo 

prove.l.     Keeves  r.  Letts.   H3   Mo.  App. 

10t5.    12S  8.   W.  21(5.      Proof  must   show 

holder  bought  with   kn«iwledge  of  such 

facts  and   clroumstances  as  show  want 

nf    linrf«tr    or    existence   of    bad    faith. 

Hk..  239  111.  404,  88  N.  K. 

~     Hk.    r.   Horchers,   R3    Neb. 

IJ!   N.  W.  112.     Evidence  must  bo 

r.     .Johnson  Cr»unty  8.  Hk.  C  Koch. 

:■->    I'n.    Paper.   5*3. 

Suspicious    clrcumstauces,    to    be    sufll- 

•    •  ■  •    •tij.'ntion.  must   be 

:■  tor  and  bo  strong 

...1..'....   in    fall 

be   ren- 

.  r.  L^h 

i:!    Ind.    App.    4.-.:.    <    N.    E.   990. 

..f     of     merely     ^uspiciou•     circum- 
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stances  will  not  afTpct  rights  of  holder. 
Jellerson  Bk.  v.  Co.  (Tciin.),  \'Si  .S.  W. 
641.  Knowledge  of  frauilulent  eonduot 
of  payee  coin-erning  jirevious  not«? 
plaintiff  hou^iht  from  him  does  not  show 
bad  faith,  and  jiruof  of  merely  sua- 
pli'ious  einuinstancc.H  is  not  enough  to 
defeat  his  right.  Kice  r.  iiarrington,  75 
N.  J.  L.  Sn(i.  7(1  A.  lUl). 
General  reputatiou  of  .seller  ndmis.sildo 
on  issue  of  good  faith  of  luirchaser. 
First  Nat.  Hk.  r.  Oiai'man  (Tex.  Civ.), 
ICI  S.  W.   1129, 

Good  faith  in  dating  un.lati>(l  note  is 
essential  to  recovery.  lik.  r.  Day,  Ho 
Mo.  A\>p.  410,  122  S.  W.  7.")(). 
Order  of  proof. — It  must  be  Bhown 
plaint  it!  is  not  a  bona  fide  punhascr 
before  any  defense  ag.iinst  original 
pavee  can  be  niailo.  StoulTer  t".  Erwin, 
si's.  r.  .541,  G2  S.  K.  .H-13. 
5'2(i-(i'2  John.son  County  Bk.  r.  Rapp, 
47  Wash.  30,  91  P.  3s2. "  Contra  as  to 
8ub8e<|Uont  transactions.  Hk.  f.  Tat- 
tle, 144  Mo.  Al>p.  294,  127  S.  W.  91S. 
Citmp.  Hunt  r.  Van  Burg,  75  Neb.  304, 
loi;   N.   \V.  329. 

Fraudulent    business. — Loft  in     r.    Hill, 
i:n    .\.  C.    1(1.'.,  4  2  S.   K.  .■.4S. 
Information  obtained  by  purchaser  in 

answer     to     inquiries     m.iv     be     shown. 
Hakes  v.   Russ,    175   Fe-I.   751,  99  C.  C. 
A.    327. 
Fraud   practiced    on    maker    by   payee 

is  iiii!iiateri:il  unless  h<»lcler  li.id  imtiee. 
Bk.  r.  Simmons,  9G  Miss.  17,  49  S.  OKi. 
527-61  Hogg  r.  Thurman.  90  Ark.  93, 
117  H.  W.  1070  (transferee  competent 
to  show  sum  paid);  Johnson,  ete.  Bk. 
r.  Walker,  82  Conn.  24,  72  A.  579; 
Detroit  Nat.  Bk.  r.  Co.,  15S  Mi.h.  557, 
123  N.  W.  2S  (violation  by  purchaser 
of  banking  law  is  al.so  relevant);  Jobea 
r.  Wilson,  14(1  Mo.  A  pp.  2Sl,  124  8.  W. 
548;  Becker  r.  Hart,  135  App.  Div.  785, 
120   N.   Y.   S.   270. 

627-05  Non-payment  of  interest  bo- 
fore  maturity  of  installments  of  prin- 
cipal mav  be  shown.  Ireland  r.  Schar- 
penberg."54  Wash.  55S.  103  P.  SOI. 
527-BO  Fraud  of  payee  in  i-metiring 
note  may  be  shown  :igainst  transferefl 
who  paid  grossly  inaileipiate  eonsiiler- 
ation.  Hogg  r,  Thurmnn  (Tex.  Civ.), 
n7  S.  W.  1070. 

Admission  in  superseded  pleading,  com- 
petent. Arnd  r.  Avlesworth,  145  I«- 
1S5.  123  N.  W.  1000.'    Sec  vol.  1,  p.  437 

Holder's   knowlcdcrc    of   agreement   be- 


with    reasonable    degree    of    certainty, 
ileinbach    v.   Doubleday,   130  App.   Div. 
Z\,    114    N.    V.   S.  278. 
527-67     Coetto  f.  Sutton,  128  Ga.  179, 
57  s.  j:.  3uS. 

Parol  evidence  inadmissible  to  vary 
contract  of  indorsement.  Citizenfl'  Bk. 
r.  .lone.s,  121  <  al.  30,  53  P.  354. 
627-69  Kinssel  v.  Ballou,  151  Cal. 
754,  91  P.  G2U;  Bradley  f.  Bush,  11  Cal. 
App.  2!>7,  104  P.  845  (for  cancella- 
tion) ;  Torbert  r.  Montague,  38  Colo. 
325,  t>7  P.  1145;  Hopkins  f.  Merrill,  79 
Conn.  62G,  CG  A.  174;  West  Vellow 
Pino  Co.  V.  Kcndrick,  9  Ga.  -^pp.  350, 
n  S.-  E.  504;  Aronson  r.  Nurenburg 
(Mass.),  105  N.  E.  1U5G;  Ncsson  r.  Mil- 
ien,  205  Mass.  515,  91  N.  E.  995  (as 
between  j)ayeo  and  indorser  in  blank 
beforo  <lelivery);  .laster  v.  Currie,  G9 
Neb.  4,  94  N. 'W.  995;  Smith  f.  Bayer, 
4G  Or.  143,  79  P.  497;  Texas  Baptist 
University  r.  Patton  (Tex.  Civ.),  145 
S.  W.  10G3;  Jlalbach  v.  Trestcr,  102  Wia. 
.':;'>.  7S   N.   W.  759. 

Parol  evidence  admissible  "to  show 
want  or  failure  of  lousideration,  or  in 
cases  of  irregular  indorsement  (Thomas 
r.  Jennings,  5  Srjiedea  Sc  M.  G27;  Polk- 
in;:horno  V.  Hendricks,  Gl  Miss.  3G6; 
Holmes  V.  Preston,  70  Miss.  152,  12 
South.  202;  Richardson  r.  Poster,  73 
Mi.ss.  12,  18  South.  573,  55  Am.  St.  Kep. 
4sl;  Pearl  v.  Cortright,  SI  Miss.  300, 
33  South.  72),  or  to  impeach  the -orig- 
inal or  ])resent  indorsement  on  the 
ground  of  fraud,  nor  to  exclude  the 
parol  evi.leme  to  the  effect  that  the 
imlorsement  was  upon  trust  for  some 
special  purpose,  as  from  a  principal  to 
an  agent,  or  for  collection  merely,  or 
as  an  escrow  uj>on  an  exjiress  condition 
that  has  been  complied  with,  and  in 
cases  of  fraud,  an«i  perhaps  in  other 
instances."  Hawkins  i*.  Shields,  100 
Miss.   739.  57  S.  4. 

Parol  evidence  is  inadmUsible  to  alter 
the  contract  iuiported  1«>  the  indorse- 
ment. (Mite  Citv  Nat.  Bk.  v.  Schmidt, 
IGS  Mo.  App.  153.  152  S.  W.  101;  Can- 
adian Long  I)ist.  Tel.  Co.  r.  Seiber  (TeX. 
C«v.),  1.59  S.  W.  S97;  Abnev  t.  Nat.  Bk. 
(Tex.  Civ.).  152  S.  W.  734;  First  Nat. 
Bk.  :■.  Powell  (Tex.  Civ.),  149  S.  W. 
H«fi.  Seo  Kerr  r.  Holder,  13  Ga.  App. 
9,  7S  S.  K.  GS2;  Aronson  f.  Nurenburg 
(Mnis.\  105  N.  K.  1056. 
Inadmi<uible  to  change  status  of  one 
who  appe.Trs  to  be  regtilar  indorser. 
Bradley    r.    Br-.wn.    1  IG    HI.    App.    297; 


twecu  original  parties  must  be  shown  '  liurringer  i;.  Wilson^  97  lex.  583,  80  S. 
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W.  994;    WiziK  p.  Boisort   (Tox.  Civ.), 

l-'O    S.    \V.    I)'      '        -vii-w    L.    Co.    f. 
Dan. .',  !»s   Va  .   K.  7-0. 

ladontemeut    u..  ..    ..    rocourso  may  bo 

cxplaini'.l    |.v    i.iol.    Curroll   r.  No«l»Jio, 
41    Or,   412,   09    1'.   ."Jl. 
But  not  that   it  was  without  rocourso. 
lioln  -T  s    '     K    '      ■  I     T.  \     i "; ,  ■     ;  :  ■; 

8.    NV 

r.  s- 

Specuil  coutract  between  iudortieni  lll.l^ 
bf  «)i..>\!,  t.\  i'i-.(|.  Wilson  f.  llomioo, 
"I   N    .1     '  ;  A.  413. 

827-70  .   r.  Wallaop,  ir.l  Ky. 

.  l*J":  Aroiison  r,  Nunn- 
,  lO.")  N.  K.  1  ••:.(];  Lvmh  t. 
(>  1  'i  \  .iJ.  70  S.  K.  ?,<iiK 
Burden  on  indorser  to  nhow  pontrnrt 
didfcrcnt  from  that  iniportcd  by  imlorHo 
nicnt.  JoDncn  r.  Wilslof  (Nov.),  132 
P.   1«. 

St.-itemcnts  made  bctwceD  orii^nal  part- 
ies at  tiiiu*  of  traiisai'tii.ii  may  bo 
provi»<l  n^rninst  indorBPc  W'thnut  knowl- 
edpe  of  thorn  if  ho  was  infortiii'i]  of 
dofotm©  of  fraud  bofnro  ho  punbasod 
note.  Jni-kson  r.  .Tonos,  94  Ark.  42(>, 
1'J:  S.  W.  710. 

Declarations  of  payee.  ina<1o  aftor  it  is 
shown  he  and  hiH  i)rodoci«s.«»or  in  titlo 
bail  knowlodjjo  of  tho  conaiiloration  for 
which  noto  given,  nilniiHsiblo  to  itn|ioa>li 
it.  Ronton  r.  Sikvta,  84  Nob,  SfK.  122 
N.   W.   ni. 

Intere,Tt  of  e,stato  In  note  payable  to 
"R.,  executor,"  may  bo  Mliown  J>y  parol. 
K'Mui.'.lv    r.    floldcrs,    7    Ga.    App.    241, 

r,r,  s.  !•:.  fico. 

Opinion  of  purchaser  as  to  whothcr  he 
boij^'ht  in  ;;o4».|  f.iith  and  for  value,  in- 
admiHxiblo.      Arnd    r.    Aylosworth,    145 

la.  IS.-,.  12.1  \.  w.  innn. 

£xp«rt  testimony  is  competent  to  show 

it  is  rU!»tr.tr,T-v    fnr   TiMlilcr   of   papor   to 

lock  to  )  -  i>ny»nont  rathor 

than  to   !  't  niakor.     .Tohn- 

•on,   etr     iJk.    t.    Walker,   82   Conn.   24, 

72  A.  570. 

528-71     Rpoi-iflo     tillo    allopod     must 

bo  provrd.     Piynn   r.  Mnn-b-l,   in7   In<l. 

5S6.  79  N.    K.   S99. 

"It   is   ar)cu«d    that,    inasmurh    ah   tho 

dorlarntinn   nllr>;.'i"«  thri*    '^ —       .,.;...•..   ; 

tho    rrifi-    f>{    Tilr!i»    it 


anro.     As  we  have  st 

•nt's    piiir.nt  tv.    tlio 
and  thr 
hank    w< 


The  defendant  was  thereby  fully  nd- 
visod  UH  to  tho  rnuHo  of  action,  and 
ft  !ly  protected  from  another  recovery 
upon  tlio  tutmu  cauHO  of  action.  Again, 
lliiio  IS  no  variance  as  respects  tho 
^•uaranty  nued  on.  That  is  tho  real 
.  aiiNo  of  action;  and  the  alleged  vari- 
;i  >«  in  merely  in  n  description  of  tho 
.•  of  tho  act  by  wliich  Norris  bo- 
obligated  to  tho  bank.  Under 
llii-.-«e  ri/cumhtances,  there  was  no  sub- 
stantial variance,  and  tho  prayer  waa 
pri>perly  refuse«l.  f"o«»k  r.  CI  ill,  S3  Md. 
177,  34  Atl.  24S;  Hor.len  Mining  Com- 
panv  r.  Bnrrv,  17  .Md.  419."  IJooth 
r.  Hk.,  11(1  Md.  fids,  .S2  A.  G.')2. 
<'>28-72  Noto  produced  containing  ad 
•  iitional  indorxementH,  no  variance.  Da 
<  Icr.jue  r.  Cami-bell,  231  111.  112,  »«.T 
N.    K.   224. 

.•5118-78  Presumed  to  have  been  pre 
.'•cuted  during  banking  hours. —  Ar.h- 
111.  ta    '-.   .I..liiiston,   .">:'.   <'<.I.t.   .",!»:!,    ]i.'7    T. 

528-70    Regtilar    notarial    certificate 

raises  presumptions  a  presentment  made 

at    proper    time.      Columbian    Hkg.    Co. 

r.    Rowen,    134    Wis.    21 S,    114    X.    W. 

4.-1. 

Presumed  to  be  cashier's  duty  to  attend 

to   .lisIuMior  of   note.      KirNt    Nnt.   Hk.   C. 
I'.i.lxi.   l-(    Kv.    11,  l,-)«  S.  w.  sr,6. 
Demand  pre.sumed  to  have  been  on  de- 
mand  note  when   delivered.     Van   Vliot 
r.    Kanter,   CI    Mis«-.    4S,    119    N.    V.   S. 

i';7. 

rt'Jit-Ht  Presumption  notice  mailed 
was  received. — WilH»in  r.  I'eck,  GO  Misc. 
17;i.  121  N*.  Y.  S.  2H;  IMioonJx  B.  Co. 
r.  Weiss.  23  I'n.  Super.  r.l9. 
Presimiption  of  duo  diligence  in  sorv- 
\i\\i  n-itice  of  i>rotcHt.  is  rebuttable. 
Siegel  r.  Dubinskv,  56  Mise.  fi«<l,  107 
N'.   V.  S.  07'?. 

(Sa<».85  Dupont  Co.  r.  Hoonov,  63 
Misc.  344.  117  y.  Y.  S.  22<t.  after 
verified  denial  of  nonreeoipt  of  no- 
tice. 

Defendant  Indorser  must  prove  pro- 
s.-nlmcnt  of  <lcm;in<l  noto  not  made 
witliin  reaitonable  time.  German-Am. 
Itk.  r.  Mills,  90  App.  Div.  312,  01  N 
^'    ^    112. 

icu  is  on  defendant  maker  to  show 

.1    V.   "  .    -  1.1  T.  IV  nt  place 

e    noed 

•  O.  Co. 

.    iUi..   :'.s  «  olo.    I  il».   NH   p.    1H2. 

*;r:O-R0     I'nlon    Bank    of   Brooklvn    c. 

V.    Y.    8.    .•58.".:    Piegol    r. 

Miac.  681,   107   N.  Y.  a 
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678;  Puller  B.  Co.  r.  WaMron,  112  App. 
Piv.  814,  99  X.  Y.  S.  otll;  KiiHiek  r. 
Glasser,  114  N.  Y.  S.  STO;  Griinea  r. 
Tait  (Okla.),  9f>  P.  «»10;  Knl^'lit  r.  Co., 
35  R.  I.  3S3,  S7  A.  ICI. 
631-87  Presumption  that  prompt 
presentment  would  secure  payment. 
Dorrht'ster  r.  Bk.  (Tex.),  103  S.  W.  o. 
531-88  Cassel  r.  Begierer,  114  N.  Y. 
S.  •■,(•1. 

531-89  Usage  allowing  delay  in  de- 
man. 1.  Mcrritt  v.  Jackson,  ISl  .NEass.  09, 
(52  N.  K.  9S7. 

531-90  Nolson  r.  Kastlc,  ]'C,  Mo. 
A|'i».  ]s7,  79  S.  W.  7:511;  Di'liouHt  r. 
L.'wis,  lliS  App.  Div.  131,  112  N.  V.  S. 
.-,-.9. 

531-92     State     Bk.     r.     McCabe,     133 
Mi.h.    179,  9S    N.   W.   20. 
632-95     Zollner    r.    Moflitt,    222    Pa. 
rii.  7 J  A.  2sr). 

632-98  Rosenbaum  r.  Hazard,  233 
Pa.   2<'ti,  82  A.  ()2. 

632-99  Indorsors  must  show  they 
wore  relieved  from  liability  by  failure 
to  protest,  where  renewal  note  given 
and  accepted.  Citizens'  C.  &  S.  Bk.  C. 
Plritt,  13.J  Mich.  207,  97  N.  W.  ^94. 
632-2  Evidence  sufficient  to  shuw  no- 
li..; bv  bank.  Cut.  Nat.  Bk.  r.  Sto.l- 
dar.l,  "83  Conn.  332,  70  A.  472,  un.ier 
statute  declaring  when  notice  shall  bo 
dt'iMiied  to  have  bcrn  given. 
Certificate  of  protest  not  evidence  of 
coUat.-ral  fa.  ts.  .Xclson  r.  Knstlo,  105 
Mo.  App.  1^7,  79  S.  W.  730. 
Te.stlmony  of  notary,  who  has  no  in- 
di'pcn.lcnt  rccolle.tion,  base.l  on  in- 
spection of  his  certificate.  Xelson  r. 
Grondahl,  13  X.  D.  303,  1<I0  X.  W. 
1093. 

Injury  from  non-presentment — pay- 
nieut  of  another  check  .mili><.'.|iiiMitly 
drawn  on  same  bank  is  competent  to 
show  check  in  question  wouM  have 
been  paid  if  presented  in  duo  course. 
Kennedy  c.  Jones,  140  Ga.  3()2,  78  8.  E. 
1009. 

632-3     PU'O  Second  Xat.  Bk.  r.  Smith, 
lis  Wis.   1*<,  9J   X.  W,  604. 
Sufflcioncy   of    proof    of   giving    notice 
of    .lish.infir.      Cm.  her  r.    Co.,    110    Mo. 
App.  9;<,  91    S.   W.  447. 
Contemporaneous     facts     and     circum- 
st^inccs,  constituting  a  course  of  action, 
a.lMUHMiblc  upon    question   of  waiver  of 
presentment.      Baumeixter   r.    Kuntr.,  53 
Fin.    3  in,    42   S.    SSO. 
Proof  of  protest,  nverro.l  in  dccl.irntion, 
need   not  bo  made  unless  put   in   issue. 


f.   NVetzel,  58  W.  Va.  1,  50  S.  E. 


Bk. 
8^0. 

Judicial  notice  not  taken  of  what  con- 
stitutes reasonable  hours  on  a  bubinosa 
ilav.  Columbian  Bkg.  Co.  c.  Bowen,  134 
Wis.  218,  114  N.  W.  451. 
Admission  bold  relevant  on  issue  of 
pr.'.-^.ritation  within  reasonable  time. 
K.  inie.ly  r.  Jones,  140  Ga.  302,  78  S.  E. 
1009. 

633-6  Certificate  of  protest  evidence 
of  dcinan.l.  Kw«-n  c.  Wjlbor,  2ii>5  111. 
492,  70   X.  E.  575. 

Testimony  of  attorney  inadmissible 
without  showing  cuiitciits,  etc.,  ol  no- 
ti.es.  Shaw  i.  Probasco,  139  Ga.  481, 
77   s.   K.  577. 

53  1-7  Telephonic  demand  and  refusal 
may  be  shown  if  maker  waiveil  right 
to  have  note  exhibite.l.  Giiiun  r.  Sav- 
age, ()<i  Misc.  0U5,  112  N.  Y.  S.  802. 
634-10  Torbert  r.  Montague,  38 
^'<.lo.  325,  87  P.  1145;  Jenkinson  Co.  r. 
Kggers,  28  Pa.  Super.  151. 
535-12  A.lmissions  of  joint  liability 
by  one  person  in  or.lcr  to  be  of  evi- 
dential  value,  if  ma.le  after  maturity, 
to  show  waiver  of  presentment  and 
noti.e,  or  excuse  for  want  thereof, 
must  be  shown  to  have  been  ma.lo  with 
full  knowletlgo  of  the  dis.harge  because 
of  the  indorsement  an.l  to  have  be«n 
unequivocal  and  un.oii.litinnnl.  .lor.lan 
r.  Kiv.l.  77  X.  J.  L.  ''^},  71  A.  2^". 
535  16  Evidence  of  waiver  inadmis- 
sible if  not  pleaded.  Bavless  r.  Harris, 
121  Mo.  App.  234,  101  S.  W.  617  (.Io- 
nian.1  au<l  noti.-e  albge.l);  Galbraith  r. 
Sh.-pnr.l,  43  Wash.  G9S,  86  P.  1113. 
Allctfation  of  written  protest  not  sus- 
taiiid  bv  proof  of  oral  jirot.-st.  Kclley 
r.  Theiss,  77  App.  Div.  81,  78  X.  Y.  S. 
In.-.O. 

635-17     Parol  evidence  u  '  '  '-'  to 

hliKW  cntra.t  ma.le  by  ]••  :ng 

on  ba.'k  of  note  before  d.M\cr>.  El- 
liott r.  Moreland,  C9  N.  J.  L.  216,  54 
A.   224. 

530-18  DeClcrque  r.  Campbell,  231 
111.  4  12,  S3  N.  E.  224;  International 
Bk.  r.  Kn.lcrle,  1:^3  Mo.  App.  222,  118 
S.  W.  202;  Siomans  r.  Ten  Broeck,  97 
Mo  A  1-.  173,  70  S.  W.  1092;  Thomj^non 
r.  M'r.xsn,  121  Mo.  .\ir  '?J,  97  8.  W. 
212:    Dexner    r.    I  ^fo.    App. 

412,  SO  S.  W.  09"  Miaranty 

.«iav.  Bk.  r.  Rogers,  SO  Vt.  121,  83  A. 
.'37. 

Indorsements  before  delivery  r  ' 
Bumjtion      I'.irtics      are     joint 
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Kovsor  r.  WarfioKl,  103  Mil.  161.  R:: 

217. 

5rt7-10     Inilorii<>in<>nt    prmiumr 

at  I  '  ii-nco.  liriMHja 

r.  ■; 

Bulu   txi.it    iUTM)ii   wiio   puts  name 

bark  of  lii!l  or  iiut«>  i.«*  I'lfsiimaMv  a 

«  •    '     •    I  ■       >  '    ' -t.tialil..  wi 

''.    lladilock, 


S37-20 

A-;..   "7 


it.  IJk.  r.  R«Miiman,  PH 

\V         1  ;;'.  :        KlIKSol      f. 

'■;   Horn- 

IS.    \V. 

:3  Mo.  A  pp.  211. 

'  *>  iniiHt  filio\%'  nn 

;  llfriick  r.  EiUvanlH,   ' 

,   gi    s.  W.   -Mi«:    Ha.l.l. 

■    ■  V    N-  -  X.  i:. 

's  law). 

.•iM  It    '•.    II..M',   ,-,_<,    73    Nel). 

\.  W.   277;    Lvn.lon  8.  Bk.  C. 
•      .    .      ^  t.  C2J,  .Tl  A.  il>l. 
Inadmissible   to    vary    status   of    party 
wliuin    law   dct-larosi   is   iiulorsor.      Rau- 
mcisler    c.   Kuntz,   53    Fla.   340,    42    S. 

"Parol  evidence  touiliiif;  to  vary  the 
lia)  ility  of  a  blank  iiKlornor  so  as  to 
Miat.o  him  liaMc  an  ^'uaraiitnr  aixl  ro- 
liive  the  holilcr  of  tho  ohli;;ation  to 
make  domancl  and  give  notice  of  dis- 
h--nr  IK  not  admiBsihIo.  Tt  mny  bo 
'    tliat    tlioro   arc   «•:  !<'d 

•  M't  in  wbi.'h  tho  :.  .ty 

at    h'a»l    by    irn- 
•  i\,  but  we  noi'd 
'II,  tur,  if  there  evor  was 
in  thiH  fitatc,  it  has  boon 
adoption   of  the  ne- 
its     act     whi<'h     has 
i  %     with     us    into    con- 
that    previously    oxiHtin;.' 


N.   J.   L  <>7    Atl.   SI;    Mn.kin- 

to^h    r.    '  .   J.).    74    Atl.    70S." 

I'ortor    r.    M..U»,    111    In.    279.    131    N. 
\V      L'3,      And    SCO    Firnt     Nat.    Bk.    r. 

Bi.k.i.  in  Ky.  7.'j,  1:57  s.  w.  n;to. 

In    abMnce   of   special   denial    f^f    non- 


I  .    1  .111  mr.i,    -"  I 
.>«•    *^    ft «...y< 


bftwe<»n  thcniHolvos,  has  boon  cu- 
:Mo  instruinontit  law. 
;..,k,    li»2    X.    V.    439, 

^'  .N.  i:.  ••'J. 

Irdorber  may  not  prove  ropreseutatious 

!o    him    by    third   party   as    (oming 

niakor    uhIohh    Iio    bhows    lattor's 

,    1  ...     •'     rofor.       Ott    r.     Sow- 

.    70    A.    8S2.    Indorscr 

;.)    his   unromniunicatod 

llarkloy   Nat.  Bk.  c.  Barry, 

.  W.  IJd  N.  W.  27.'j. 

bll-li'Ji      Intornational  II.  Co.  r.  (ilud- 

noy,    ]."<7    Ala.    •'•is,    47    S.    733;    Connor 

r.    IIodKos,   7    (!n.    App.    1*»3,   (Jfl   8.    K. 

't'^:    Clarke    r.    Nowton,    23.1    III.    530, 

".  K.  717  (vorifiod  ploa);  Do  Clorque 

•t^Tb.'H.  'i?!    in.    112,  .S3  N.  K.  221; 

•  •.   137   Mi.-h.   441,   100 

s  r.  Tait    (Okln.),  99 

r.  51";    Cur-son   r.  Smith.  22  S,   D.  .'01, 

IIS    N.    W.    70.");    Bn-iiHs.ir.l    r.    LawHon 

(Tr\.   Civ.").   121   S.    W.   712. 

Indor^emeuts   not   being   part   of   note 

tho    introdui'tioM    of    tlio    note   doos    nt»t 

rarrv   with    it   tho   imlnrFeriionts.      Witt 

r.  Sotrar  Co.,  HO  Or.  ill.  l.-^l   T.  310. 

Proof    of    execution    necessary    nndor 

si<.'.  i:il  I'lea.  I't'ovcy  r.  'i'.-iploy,  M.S  Ala. 

:'2o.  .J2  S.  '('l. 

Under  statute  it  is  hold  in  absence  of 
d<^nial  of  jjonnitienoKS  of  si;!naturc, 
burden  is  on  dofondant  to  prove  non- 
oxooution.  Grnv  f.  Bennett  (la.),  10.1 
X.  W.  Z7T. 

Statutory  deuial  must  bo  made  by 
niaUir.  People's  S.  Bk.  r.  Hoj>i»e,  132 
.M...  Ai'i<.  Ml*.  Ill  S.  W.  1190. 
5  11-.t:(  Talbott  r.  Hodpe,  r>  Ind. 
App.  r>.M,  32  N.  K.  7SS;  Drcobcn  r.  Bk. 
(Tex.).  99  S.  W.  S.-)0. 
Admission  by  payee  note  was  mmlo  for 
c'Vi  <  ssive  niDouiit  di!«ireditrt  evidentiary 
<  -'  of  note.  Huilins  r.  Co.  (N.  J. 
'.  .-0  A.   I'^ll. 

it   proof  of  condition   at  time  of 

•ng. — Wood    r.    Skellov,    190    Mass. 

-IN.  E.  r72. 

5  i  1-30     M.Kcnney  f.   Kllsworth,   IC.l 

C:,l    n20,  132  P.  7.5. 

5  12-37      Fisher  r.  Dlohl,  94   Md.  112, 

'iable  note  nn  ovldence  of  in- 

Itrnwn    r.    Wooihvnrd,    75 

-    I.   .'.3    A.    112. 

•    is  an  entirety  and   cndor«cment« 

.    not  in  evidence  when  it  is  rercivod. 

1  nion   T.   W.  Co.  r.   Co.,   1.17   Ala.   64.1, 

lit  lucre.ise  of  city's  debt. — A 

iifif     !•■■•..•     ni:i1t.  11.    IK  .'urring 
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subsequent  to  execution  of  note  given 
by  it  tr)  show  anion nt  of  its  in<U'bti'<l- 
noss.  Cleburne  v.  Mfg.  Co.  (Tex.  Civ.), 
127  S.  W.  1072. 


BLOODSTAINS 

544-1  Davis  r.  S.,  12(3  Ala.  41,  2S  S. 
(il7;  Walker  r.  S.,  1.".3  Ala.  31,  4.1  S. 
640;  P.  r.  Antonv,  Mfi  Cal.  124,  79  P. 
S58;  P.  v.  Hon-:  Ah  Duck,  (51  Cnl.  3«57; 
P.  r.  Olson,  1  Cal.  App.  17,  81  1'.  r)7ii; 
Davis  r.  S.,  122  Ga.  r.(J4,  .30  S,  K.  37G; 
S.  r.  Rice,  7  Ma.  7(12,  (50  P.  87;  8.  v. 
Brov.a,  168  Mo.  449,  68  S.  W.  568; 
S.  r.  Ileusack,  1S9  Mo.  29.j,  88  S.  W. 
21. 

Existence  of  stains  may  bo  testified  to 
•williDut  pro'lucin;,'  the  articles.  C.  r. 
Pope,  103  Mass.  440.  But  where  state 
has  possession,  it  may  be  requireil  to 
proiluce  them  before  testimony  can  bo 
jfiven.  Johnson  V.  S.,  80  Miss.  798,  32 
S.  49. 

Absence  of  stains,  althouph  rleceaserl 
bled  1  rofuaoly,  is  not  important,  au<l 
«loes  not  raise  presumption,  especially 
where  defendant  had  oipportunity  to  re- 
move them,  P.  r.  Jackson,  1  s2  N.  Y. 
66.  74  N.  E.  .")6.3.  See  Vaughn  c.  8., 
13(1  .\Ia.  1^,  30  S.  669. 
Clothinn  with  stains  need  not  be  iden- 
tified bv  direct  and  conclusive  evidence. 
P.  r.  Neufeld,  16.5  N.  Y.  43,  58  X.  E. 
7S6.  See  S.  V.  Moore,  108  ^lo.  432,  68 
S.  W.  358, 

545-2  Walker  r.  S.,  139  Ala.  56,  35 
S.  1011  (on  l)OX  in  defendant's  pos- 
session); P.  r.  Antonv,  146  Cal.  124,  79 
1'.  'ilS;  Cole  V.  S.,  48  Tex.  Cr.  439,  88 
S.  W.  341. 

54T-7  Richards  c.  S.,  82  Wis.  172, 
."1    N.   W.   652. 

Blood-stained  clothes  inadmissible  where 
they  would  rer\  (•  in  no  w;iy  to  settle 
anv  issue.  Melton  r.  S.,  47  Tex.  Cr. 
451,  S3  S.  W.  822;  Cole  r.  S..  45  Tex. 
Cr.  225,  75  S.  W.  527;  Cren.shaw  r.  S., 
48  Tex.  Cr.  77,  85  S.  W.  1117. 
547-8  Cntn,K  Walker  r.  S.,  139  Ala. 
56,  35  S.  1011.  Existence  of  blood  or 
stains  mav  be  testified  to  bv  any  wit- 
ness. S.  r.  Rice.  7  Ida.  762,  66  P.  87. 
548-0  P.  I.  Neufeld,  165  X.  Y.  43, 
5*    N.   E.   7<?6. 

Presumption  as  to  blood  beinjr  human 
blood.     M'Crjbe  r.  C.   (Vn.^.  8  A.  45. 
As  evidence  of  identity. — Sen  S.  r.  Al- 
ton,  in-    Minn.    110,   117    X.   W.  617. 
648-10     McClain  c.  8.   (Ala.),  62  S.  ' 
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241     (bloodstains);    S.    v.    Ri.  e. 
762,  66  P.  87.     See  Key  r.  S.  (Tcx.  Ci.». 
161   S.  W.  121,  130. 

Evidence  of  result  of  examination  by 
exjiert  iiia-iniissilde,  unless  i.Nutity  of 
artitde  examined  is  established  and  it  is 
shown  it  has  not  been  tamj.ered  with. 
S.  r.  IIossa<k,  116  la.  194,  '•9  X.  W. 
1077;  S.  r.  McAnarney,  70  Kan.  679, 
79  P.  137;  S.  r.  (.Jarrington,  11  S.  D. 
]:«.  76  N.  W.  326. 

549-14     Bloodstains  on  clothes  of  de- 
fendant    alle;.'ed     to     have     committed 
rape.     Ros/.c/.vniala  r.  S..  125  Wis    414 
lOi  X.  W.  113. 


BONDS 

554-1  U.  S.  Comj.  St.  1901,  pp.  670, 
671,  now  regulate  this  matter.  I'.  S.  c. 
Piers-. M.  145  Fed.  814,  76  C.  C.  A. 
390;   Laffan   r.  U.  8.,  122  Fed.  333,  53 

<•.   C.   A.   495. 

Transcript  need  not  contain  all  trans- 
actions of  oflicer.  Goflf  c.  U.  S.,  22  App. 
Cas.   (D.  C.)   512. 

557-18  Judgment  against  princij>al 
is  inatimissiblc  in  action  by  sureties 
wheie  it  does  not  appear  it  was  rend- 
ered for  items  chargeable  again.st  debt- 
or during  life  of  bond.  U.  S.  C.  Meade, 
8  Ariz.  367,  76  P.  467. 
558-24  Guilford  G.  Co.  r.  Co.,  23 
.\pp.  Cas.  (D.  C.)  1  (allegation  of  ptv- 
formance  of  conditions  precotlent  not 
supported  by  j)roof  of  waiver);  White 
r.  Manning,  4(5  Tex.  Civ.  29'^.  loj  .S. 
W.  1160  (misspelling  word  docs  not 
create   varian<-e). 

55}>-29  Clerical  errors  do  not  create 
f.ital  variance.  Hollister  c.  U.  S.,  145 
Fed.  773,  76  C.  C.  A.  337. 
560-.16  See  U.  S.  Fidelitv  Co.  r.  Fo8- 
s.iti  CFex.  Civ.),  81  S.  W.  103S. 
560-37  Xo  variance  where  bond  de- 
clared on  describcil  as  bond  of  defend- 
ant nu'l  bond  oflTered  was  joint  and 
several  bond  of  defendant  nn<l  another. 
Majrersta.lt  r.  Rudolph,  108  111.  App. 
1  I'l. 

561-.19  Proof  of  authority  of  a 
ni:i\(>r  to  execute  n  "note"  does  not 
sustain  action  on  n  bonil.  Gutta  Percha 
Mff.  Co.  r.  Attalla  (.\la.).  39  S.  719. 
504-54  Gutfa  Per.  ha  .Mfg.  Co.  r.  At- 
tnlla  r.\la  >.  39  S.  719. 
WHiere  complaint  Is  on  bond  proof  of 
deed  of  trust  is  fatal  variance.  Union 
F.  Co.  V.  Johnson,  150  Ala.  159,  43  8. 
752. 
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5G1-55  Sharp  r.  S.  (Ind.  App.),  ''i* 
N.   K.   11172. 

501-6::  rnr»on.s  r.  Co.,  S2  Conn.  333, 
73  A.  7sr>;  Alloa  r.  lloiick  (lex.  Civ.), 
92  S.  W.  St!»:i  (li<|uor  (loalor's  boii.l); 
Farr  r.  Watorni.uu  (Tox.  Civ.),  9'^  S. 
\V.  ti.'i  (|;oo<l  faith  must  ho  o.stahlishoii 
by  <l«'foinlaiit^ ;  Hurwoll  v.  Burwi'll,  In.] 
Va.  311.  «l»  S.  K.  «>9  (ili'ftMi.lant  numt 
(tho\y  homl  };ivi>n  by  paront  to  chiM  was 
obtaiiiiMl  by  frauil  or  umluo  iiilbuMK-i'). 
S    '  V    of    sum    naiii('<l     in    appoal 

1  iiu'.l.     Fitzpatriok  f.  Lvtten, 

1-  1.  .  .  i<<,  ^i)  S.  -jni. 
56r>-6a  U.  S,  Pitlclity  &  G.  Co.  r.  Bk., 
>:  Ark.  3 IS,  112  S.  W.  yrj7;  Johnaon  r. 
ii  iLuins,  7  Ga.  App.  553,  G7  S.  K.  217; 
K»-:i\itt  r.  Somerville,  105  Mo.  ril7,  75 
A.  :.». 

Proof  in  action  on  ]>onal  bond  nood  not 
bo  In'Voii.l  ro.'tsoiiablo  doubt.  Cox  f. 
Thompson,  .17  Tox.  Civ.  «n7,  S.I  S.  W. 
31. 

Doty  r.  Braska  (la.),  12G  N. 


565-66 

\V.    1108. 
566-70 

exo<utic\n 
Mo.  App. 


Non-vcrifiod    answor    admits 
Campboll  r.  Harrinpton,  1>3 

3l."».  In  foroclosuro  procood- 
inps,  thiiuph  answor  vorifiod,  oxocution 
anil  dolivfry  of  bonds  is  woU  provod 
bv  thoir  |>rodui-tion.  McCormick  r.  Co., 
2:if>  111.  3011,  S7  X.  E.  924. 
566-72  Conlon  r.  Hornstra,  82  N.  J. 
L.  :;•■.  «3  A.   1S3. 

Authority  of  agent  who  exocutod  oor- 
tiorari  bi.nil,  j>ro«iiimod.  Bass  r.  Mas- 
tors.  -  Cia.  App.  2SS,  63  S.  E.  24. 
566  73  Pro.Hiimption  partios  intondod 
to  ox<'iiite  suoh  bond  as  law  rofpiiro<l. 
Chambors  r.  Ciino,  (10  \V.  Va.  r)SS,  ."35 
S.  E.  9;»9.  On  appoal,  that  undortak- 
inp  was  in  duo  form  and  proporlv  filod. 
l>n  Dow  c.  Co.,  11  Cal.  App.  3o««,  104 
P     *».T* 

567-75     Flotrhor     r.     Hickman,     1G5 
Fod.  403,  91   C.  C.  A.  S.IS:  Harbison  c 
Shirl."      i:''   T'     I-   "     "7   X.  W.  9r,3, 
Presu:  of  bonds  insuod 

l>y  ]'  I   with   duty  of 

n«''ortaininp  whothor  rnn.litiong  prece- 
d*"iit  had  boon  mot.  Grom  County  r. 
Quinlan.  211  U.  8.  5^2:  Green  County 
r.  Thomas,  211  V.  8.  59S. 
567-78  Mindon  C.  Co.  r.  TTonslov, 
111'  Ta.  1<^<?,  ^'>R  V.  W.  111.';,  bv  aproo- 


m<Tlt     bot-.v 

567-81 

o]c  'V  of  ro"  'I 
]'i  f' i'lotion  by 
Xolan  r.  Co.,  ; 


•s  not  in  bond, 
of     flt.TV     bond 


to 


568-82  Parsons  r.  Co.,  82  Conn.  33:5, 
7::  A.  7S5. 

568-8-i  As  to  dolivory  in  escrow  pou 
orallv,  800  Blair  r.  Bk.,  103  Va.  7lil.', 
r,0   S.    E.  2C2. 

569-87  Approval  of  bond  by  ono  of- 
li.  <r  Icavos  no  ro(un  for  proHum]>tiun 
it  was  ai  provod  by  anothor  bocauso  ho 
a<tod  ui.uii  it.  Huttip  .M.  I*.  B.  Co.  r. 
I  o..  Mil  Mo.  App.  374,  124  S.  W.  1094. 
50})-8t)  Xooossity  of  producing  min- 
uti's  of  court  to  »how  ap|>rovaI.  U.  S. 
J'idolity  Co.  v.  Fossati  (Tox.  Civ.),  81 
S.    \V.    103.S, 

569-91  (  hamborlain  r.  Fornbach,  118 
111.  Ai«p.  14.".;  Graham  r.  Middlobv,  183 
Mass.  349,  70  N.  E.  4H1;  Gein  f,  i.ittlo, 
43  Misc.  421,  S9  X.  Y.  S.  488;  Consi- 
■  lino  r.  Gallaghor,  31  Wash.  6G9,  72  1'. 
4(>9. 

57()-9-4  In  action  on  sheriff's  bond 
ruitals  in  judpmont  of  main  action 
jirima  facio  ovi.lonce.  J'hilli|i8  r.  Ep- 
port,  }?,:i  Wis.  318,  113  X.  W.  r.S(3. 
570-96  Poverty  or  insolvency  will 
not  rebut  prosumi>tion  unless  thoy 
sliow  coutinuoil  inabilitv  to  pav.  Guil- 
Inii  r.  Iv'f.lficid,  20.-.  I'a."2n3,  ,'".4' A.  8SG. 
No  presumption  of  payment  until  after 
twenty  yc;irs;  fiiiamial  conclition  of 
]>artics,  habit  of  jtlaintiff  as  to  promjit- 
no.ss  in  makinp  collections  and  all  rele- 
vant circumstances,  admissible.  Jan- 
vier r.  Culbreth,  5  Ponne.  (Del.),  50.1, 
n3  A.  309. 

570-98  Fidelity  &  D.  Co.  v.  Bobert- 
K.n.  inc.  Ala.  379,  34  S.  933. 
571-99  Burden  of  showing  extension 
of  time  for  jtorforinance  is  on  partv 
allcpinp  it.  U.  S.  r.  Co.,  82  Vt.  94, 
71    A.  HOG. 

572-6  Conlon  r.  Hornstra,  82  N.  .T. 
T..   .^.-..-i,  .<;3  A.   193. 

572-7  Presidio  County  r.  Co.,  212  U. 
S.  .19;  R.  r.  Bloaso  (S.  C),  79  S.  E. 
2J7. 

Absence  of  recital  in  municipal  bonds 
coi.icrninp  compliance  with  precedent 
conditions  does  not  affect  presumption. 
Quinlan  r.  Count v,  157  Fed.  33,  84  C. 
C.   A.   537. 

672  8     Ctirtis     r.     MeCune,    4     Neb. 
ffn  .f.)  493,  94  N.  W.  9S4. 
57.1-13     See  Graham  r.  Middleby,  183 
Mn««.    319,   70    X.    E.   41G. 
573-11     Washinpton,    ete.    R.    Co.    c. 
Co..  177  Fed.  30G:  MrVicar  R.  T.  Co.  V. 
R.  Co..  13G  Fod.  G?":  Parsons  r.  Co.,  80 
•..nn.   .'«.   GG   A.    1024. 
"•73-16     Burden  is  on  holder  whether 
i .  aud  associated  with  inception  of  the 
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paper  or  occurred  subsequently  to  prej- 
adice  of  intermeiliate  holder.  Parsons 
r,  Co.,  82  Conn.  333,  73  A.  785,  diJiap. 
Kinnoy  v.  Kruse,  28  Wis.  1S3. 
573-18  Surmise  and  suspicion  of  al- 
teration not  enough  to  put  purchaser 
on  inquiry.  Hildo  v.  Brown,  112  App. 
Div.  214,  98  N.  Y.  S.  3.'53, 
574-20  Taber  r.  Boston,  190  ^^as8. 
1<|],  7G  N.  E.  727  (bond  purportinf»  to 
contain  entire  agreement);  Blair  r. 
Bk.,  103  Va.  7fi2,  50  S.  E.  2*12  (un- 
written condition  may  be  shown  by 
parol  where  bond  on  its  face  incom- 
plete); Coughran  r.  Ilollistfr,  l.j  S.  D. 
318,  89  N,  W.  (347  (surrounding  circum- 
stances may  be  shown  to  make  insuf- 
ficient statutory  bond  eflfective  as  com- 
mon law  bond). 

Terms  of  bond  clear  as  to  interest. 
First  Nat.  Bk.  v.  Min.  Co.,  50  Colo.  85, 
114    P     ''IS 

674-2l"  McOuire  r.  Ocrstley,  204  U. 
S.  4<5!l;  Yazoo,  etc.  R.  Co.  r.  Martin,  94 
Miss.  700,  47  S.  6f)7,  4S  S.  739  (not  to 
show  priority);  Orion  K.  Mills  t\  Co., 
137  X.  C.  5(5.1,  50  S.  E.  304,  70  L.  R.  A. 
167  (in  absence  of  fraud,  mistake  or 
ambiguity  preliminary  negotiation 
cannot  be  proved);  Fidelity  Co.  c. 
Harder,  212  Pa.  9(1,  (51  A.  SSO  "(evidence 
of  parol  contemporaneous  agreement 
admissible  where  it  was  iiulucoment  to 
giving   bon^l). 

Parol  evidence  inadmissible  to  show 
condition  upon  which  obligor  signed. 
Biebcr  r.  Cans.  24  App.  Cas.  (I).  C.) 
517;  Wylic  v.  Bk.,  63  S.  C.  400,  41  S.  E. 
504. 

S74.22  Central  L.  Co.  r.  Kelter,  201 
111.  503,  66  N.  E.  543,  102  111.  Ai-j..  3.13. 
See  "Intoxicating  Liquors,"  infra 
704-79. 

Admissible  without  proof  of  execution 
where  execution  not  in  issue.  I'enton 
r.  Willinms.  l.-.O  Ala.  153.  32  S.  211. 
Bond  of  deceased,  not  impciched,  ia 
conclusive  evidence  of  debt  against  ad- 
ministrator. Woody  c.  Schaaf,  lOG  Va. 
799.  56   S.   E.  807. 

574-23  Recitals  concerning  perform- 
ance of  conditions  prece<lent  conclusive. 
Presidio  County  r.  Co..  212  V.  S.  58. 
Contra  as  to  authority  to  issue  nuinici- 
pal  bonds.  S.  r.  Dist.,  IS  N.  D.  616, 
120  X.  W.  555. 


within  scope  of  his  employment,  compe- 
tent against  surety.  Guarantee  Co.  ». 
I  U.S.  Co.,  124  Fe.l.  170,  .59  C.  C.  A.  376. 
577-33  Town  records  admissible  to 
show  its  indebtedness.  Leavitt  f.  Som- 
erville.  ] 05  Me.  517,  75  A.  51, 
57S-33  See  Sachs  r.  Co.,  177  N.  Y. 
551.  <;;»  X.  E.  1130,  72  App.  Div.  60, 
76   .v.  Y.  S.  335. 

57S-38  Ojdnion  appeal  bond  given 
is  inadmissible  because  a  conclusion, 
though  it  was  conceded,  if  such  was 
the  fact,  bond  was  lost.  Lacev  r.  Hen- 
dricks, 164  Ala.  2S0.  -^\  S.  1.57. 
Though  the  instrument  recites  that  it 
is  signed  and  sealed,  if  the  origin.-il  in 
evidence  shows  no  seal  no  [iresuinjition 
of  seal  can  be  raise<l.  Dunlap  v.  Wil- 
l(>tt.  153  X.  C.  317,  69  S.  E.  222. 
579-39  Wvlie  r.  Bk.,  63  8.  C.  406, 
41    S.   E.   501. 

Acknowledgment  is  prima  facie  proof 
of  siirning  and  sealing.  Ramsav  r.  P., 
97  Til    Ai-p.  2S3. 

579-42  Penton  r.  Williams,  150  Ala. 
153,  32  S.  211.  execution  by  mark  with- 
out subscribing  witness. 
58<>-43  Proof  of  ratification.  Central 
L.  Co.  r.  Kelter.  201  111.  503,  66  X.  E. 
543.  102  111.  Apj..  ?,?.?,. 
580-46  U.  S.  Fidelity  Co.  r.  Fossati 
(Tex.  Civ.),  81  S.  W.  1038,  schedules 
of  property  signed  by  sureties  and  at- 
tached to  bond  ailmissible  to  prove  ex- 
ecution by  them. 

Authenticated  copy  of  liquor  dealer's 
bond  is  pritn.-i  facie  evidence  of  exi.st- 
ence  and  proper  execution  of  such  bon<l. 
Bulger  r.  Pronica,  93  Neb.  697,  142  X. 
W.    117. 

580-30  Wylie  r.  Bk.,  63  S.  C.  406, 
41  P.  E.  504.  delivery  to  third  person 
as  trustee  for  obligee. 
581-51  Coughran  r.  TTollister.  15  R. 
1).  31 S.  C9  X.  W.  6  47  (parol  ovidencrt 
admissible);  Tatum  r.  Tntum,  101  Va. 
77.  43  S.  E.  1*5'  (surrounding  circum- 
stances  admissible). 

581-54  Ownership  in  third  partv 
may  be  shown  to  establish  plaintiff's 
lack  of  gooil  faith,  though  such  party  a 
corporation  whose  charter  had  been  an- 
nulled and  affairs  \vound  up.  Parsons 
r.  Co..  <J2  Conn.  333.  73  A.  78.'). 
581-50  Xatrle  r.  U.  S.,  143  Fed.  302, 
76  c.  r.  A.  1^1. 


Production  of  bond  not  excused  because  I  581-58  Lnffan  r.  U.  8..  122  Fed. 
execution  not  denied.  Fidelity  &  D.  j  3nn.  5<;  C.  C.  A.  495;  V.  8.  r.  Pierson. 
To    1.  .-Vultman.  5S  Fla.  22''.  50  S.  991.       145  Fed.  814.  76  C.  C.  A.  390  («♦    '  ' 

575-26     .Admissions  of  servant,  prin-    of    account    from    books    of    t' 
cipal  in  employe's  bond,  as  to  matters    Paducah   r.  Jones.  31   Ky.  L.   1..    .-  ••, 
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104  S.  W.  971  (sureties  not  estopped  by 
coiift'ssion  of  broacli  by  principal). 
Judf^iucnt  lu  favor  of  defendant,  in 
attailiiuiMit,  is  ri)!i(hisi\  i<  attailiiiuMit 
wronjrful  nn«l  of  liability  of  oblij^ors 
on  bond.  Anvil  0.  M.  To.  r.  Ilox.sii', 
\-2r,  IV.l.  721.  ."!>  ('.  C.  A.  I!)J. 
Judgment  against  administrator  is  at 
least  prima  fai-ie  evidence  of  debt  in 
a«'tion  aj.'ainst  his  suretv.  American  H. 
Co.  r.  r.  S..  i::i   App.  fas.  (D.  C.)   53.j. 


BOOKS 

Census,    .5S.1-2.');    Bonks    contaiuinff   prdi- 
fjrce  of  animals,  586-30. 
58.1-1     S.  r.  Bethune.  SH  S.  f.  1  J3,  fi7 
S.   K.   }(>('»,  trade  catalogues.  , 

6S3-I  Judicial  notice  may  be  taken 
on  apfieal  of  books  of  history  and 
theolofry,  although  exchuled  1)V  lower 
court.  Hilton  r.  Rovlance,  2.1  Utah  129 
ro  P.  fion. 

584-11  Cannot  bo  read  to  jury  to 
attack  witness'  veracity  on  ground  he 
is  a  gvpsv.  York  v.  S.,  57  Tex.  Cr. 
4SJ.  123  S.  W.  1112. 
684-15  Banco  De  Sonora  r.  Co.,  124 
la.  576,  100  N.  W.  532,  104  Am.  St. 
307,  Bouvier's  Law  Dictionary  admis- 
sible to  j)rove  rule  of  civil  law. 

585-18  See  Scott  r.  R.  Co.,  43  Or. 
2r.,   72   I'.  594. 

SSS-IO  Cnntrn.  Tn  ro  TJing,  104  Me. 
"tl.  72  A.  r,\<. 

Williamson's  History  of  Maine,  admis- 
sible. La/.«dl  r.  Boardinan,  lil3  Me. 
292,  no  .A.  97,  slight  weight  on  question 
fif    biiunii:nv. 

History  of  Mormon  Church,  admissible. 
Hilton  1-.  Rovlance,  25  Itah  129,  69  P. 
fifiO. 

585-20  Weather  report  a<lmissible. 
S.f.tt  r.  R.  Co.,  43  Or.  26,  72  P.  594. 
585  24  City  directory  competent  to 
prove  persons  were  residents.  P.  f. 
Hoffman,  142  Mich.  531,  105  N.  W. 
R3S. 

585-25  Census  reports  competent  to 
prove  farts  of  public  nature,  but  not  to 
j«rovp  details  as  to  individuals  and 
other  private  matters.  (Sregorv  V, 
Woodbery,  53  Fla.  566,  43  S.  504*;  Eu- 
banks  r.  Alspnugh,  139  N.  C.  520,  52 
S.  E.  207;  Campbell  v.  Everhart,  139 
N.  C.  .503,  52  S.  E.  201;  Gorham  r. 
Settepast,  44  Tex.  Civ.  254,  9S  S.  W. 
665.  See  Priddv  r.  Boico,  201  Mo.  309, 
99   S.   W.    1055;    Murray  v.   Hive,   112 


Tenn.  664.  SO  S.  W.  827.  See  vol.  10, 
)..   740. 

Population  under  federal  census  .iudi* 
ciallv  noticed.  Ferrcll  r.  Ellis,  129  la. 
r.l4,  105  N.  W.  993;  Page  v.  McClure, 
79  Vt.  S3,  64  A.  451. 
586-2G  Publication  in  a  newspaper 
is  not  evidence  of  a  fa(;t.  Bergman  t*. 
Solomon.  IK!  Ky.  5sl.  ]?A)  S.  W.  1010. 
Copy  of  newspaper  article  published  as 
interview  with  witness  inadmissible. 
Southern  P.  Co.  r.  Cavin,  144  Fed.  34^, 
75  C.  C.  A.  350;  Southern  P.  Co.  r. 
Schuyler,  135  Fed.  1015,  68  C.  C.  A. 
409. 

Mercantile  reports  inadmissible  to  prove 
who  compose  a  partn,ership,  if  on  infor- 
mation given  In-  firm.  Marks  r.  Ilardv, 
25  Kv.  L.  R.  l"909,  7S  S.  W.  1105. 
586-27  Rav  r.  R.  Co.,  90  Kan.  241, 
133  P.  S47;  Tri-S.  M.  Co.  r.  Brei.s.h, 
1  15  Mich.  232,  lOS  N.  W.  657;  Houston 
Pack.    Co.    r.    GrilTith    (Tex.    Civ.),    144 

s.  w.  lino. 

Circular  letters  sent  out  by  commission 
men  not  proper  basis  for  testimony  as 
to  market  values.  Texas  &  P.  R.  Co. 
r.  Slator  (Tex.  Civ.),  102  S.  W.  156. 
Such  letters  from  mercantile  associa- 
tion are  not  "prices  current  or  com- 
mercial lists,"  and  evidence  of  values 
within  §1810,  code  of  1S96.  Kentucky 
Ref.  Co.  r.  Connor,  145  Ala.  604,  39  S. 
72S. 

Market  reports  need  not  be  produced 
1)V  witness  who  testifies  concerning 
them.  Texas  &  P.  R.  Co.  r.  Slator 
(Tox.  Civ.),  102  S.  W.  156. 
586-28  Market  reports  in  daily 
pajter,  regularly  made  and  correctl.v 
kept,  a<lniissible,  although  editor  had 
no  personal  knowleilge  ef  transactions. 
Moseley  r.  Johnson,  144  N.  C.  274,  56 
S.  E.  922  (if  relied  on);  BuUard  i'. 
Stewart,  46  Tex.  Civ.  49,  102  S.  W. 
174. 

"Standard  price  li.sts  and  market  re- 
ports" shown  to  be  in  general  circula- 
tion and  relied  on  b.v  commercial  world 
and  those  engaged  in  trade  admissiblo 
as  evidence  of  market  values  of  arti- 
cles of  trade.  St.  Louis,  etc.  R.  Co.  •". 
Pearce.  s2  Ark.  353.  101  S.  W.  760.  See 
nNo  Vol.  13,  p.  517. 
586-20  Contra,  K.  &  L.  of  A.  v. 
Weber,  101  III.  App.  488;  Walsh  r.  Ins. 
Co.,  30  la.  133;  Mut.  L.  Ins.  Co.  v. 
Bratt,  55  Md.  200;  T'nion  P.  Lodge  V. 
Co..  79  Neb.  801,  113  X.  W.  263. 
Contra,  by  laws  may  be  proved  by  copy 
of  its  by-laws  61ed  with  insurance  com- 


288 


BOOKS  OF  ACCOUXT 


Vol.  2 


missioiior.     Com.    v.   Merrill,   21o   Mass. 
2u4,   U>-2   X.   E.  440. 

586-UO  Pedigree  of  animal  may  be 
estalilished  b}'  printed  book  of  iie<ligreti 
shown  to  be  authoritative  and  kept  by 
or  in  -interest  of  breeders  for  informa- 
tion of  public.  Warrick  v.  Eeinhard, 
Vm  la.  27,  111  X.  W.  983.  ContTa  aa 
to  private  catalogue  of  animal.  Louis- 
ville, etc.  K.  Co.  V.  Frazee,  24  Ky.  L. 
R.  1273,  71  S.  W.  437. 
587-31  Flemister  v.  Co.,  140  Ga.  511, 
79  b.  E.  148;  Weyh  v.  R.  Co.,  148  111. 
App.  165;  Bruggeman  v.  R.  Co.  (la.), 
123  N.  W.  1007  (books  on  air  brakes 
not  competent  to  show  distance  at 
which  trains  moving  at  dilTerent  rates 
of  speed  could  be  stopped);  Illinois  C. 
R.  Co.  V.  Stith,  27  Ky.  L.  R.  JiM3,  8.1  S. 
W.  1173  (professed  tests  of  air  brakes); 
Brown  V.  Newell,  132  App.  Div.  548, 
liO   N.   Y.   y.  9()5. 

Counsel  canuot  recount  in  detail  state- 
ments in  scientific  books.  Elliott  r. 
Ferguson,  37  Tex.  Civ.  40,  S3  S.  W,  36. 
588-33  Rules  of  master  car  builders' 
association  admissible  to  show  proper 
construction  of  a  car.  Leas  t*.  Co.,  45 
Tex.  Civ.  102,  99  S.  W.  859. 
588-34  Opinion  based  on  works  of 
particular  authors  may  be  supporteil  by 
giving  their  names.  Scott  V.  R.  Co., 
43  Or.  26,  72  P.  594. 
5DO-38  Denver  Citv  T.  Co.  r.  Oaw- 
ley,  23  Colo.  332,  129  P.  258  (cit.  2 
E.\cvcu)1m:uia  of  Evidence);  Brodic  r. 
Lewistown,  164  111.  Apj).  335;  Chicago 
C.  R.  Co.  V.  Douglas,  104  111.  App.  41; 
S  V.  Blackburn,  136  la.  743,  114  N.  W. 
531;  S.  f.  Peterson,  110  la.  647,  82  X. 
W.  329;  S.  f.  Carpenter,  124  la.  5,  9S 
N.  W.  775;  Mac  Donald  i:  R.  Co.,  219 
Mo.  468,  118  S.  W.  78,  seemingly  orrr. 
S.  r.  Soper,  148  Mo.  217,  49  S.  W.  I(i07; 
Ward  r.  S.  (Tex.  Cr.),  159  S.  W.  272; 
Montgomery  f.  S.  (Tex.  Cr.),  151  S. 
W.    813. 

Beading  from  medical  works  inadmis- 
sible, fiornian  (>.  Drug  Co.  r.  Watkiiis 
(.•\ln.).   64   S.   350. 

R90-39     Brodie  r.  Lewistown,  164  111 
Ajiji.  335;  Traveler's  Ins.  Co.  v.  Davies. 
152   Ky.   600,    1.-3   S.  W.  956. 
Reasons  reyiewed. — Scott  r.  R.  Co.,  43 
Or.  L'C.  72  P.  .".91. 

Medical  works  not  admissible  to  show 
views   of    their   authors   as   to   the    ni;tt 
ters  in  dispute.    C.  r.  .Jordan,  207  Mas.s. 
2.'i9,  93  X.  E.  809,  cit.  C.  r.  Sturtivant. 
117   Nfnss.  122.  19  Am.  Rep.  401. 
501-41     Birmingham  R.  Co.  r.  Moore, 


148  Ala.  115,  42  S.  1024;  Oakley  i.  S., 
i35  Ala.  29,  33  S.  693.  See  "Homi- 
cide," infra  635-56  (use  of  book  to 
show   preparation). 

Technical  medical  terms  may  be  no- 
ticed, but  it  is  not  error  to  receive  in 
evidence  a  6tan<lard  medical  dictionary 
as  aid  to  memory  and  understanding  of 
court.  8.  r.  Wilhite,  132  la.  226,  109 
X.  W.  730. 

591-43  Oakley  v.  S.,  135  Ala.  29,  33 
S.  G93. 

591-46  Contents  of  medical  booka 
cannot  be  proved  by  witness  testifying 
from  memory.  Chicago  C,  R.  Co.  v. 
Douglas,  104  111.  App.  41. 
591-48  S.  1-.  Donovan,  12S  la.  44, 
ln2    X.    W.   791. 

591-49  Brown  v.  Co.,  141  Mo.  App. 
3^2,  125  S.  W.  236. 

591-5<»  Et/.korn  r.  Oelwein,  142  la. 
107,  120  X.  W.  636.  See  McEvoy  v. 
Lommel,  78  App.  Div.  324,  80  X.  Y. 
S.  71. 

592-51  S.  V.  Blackburn,  130  la.  743, 
114  X.  W.  531;  Harper  v.  \*'eikel,  28 
Ky.  L.  R.  650,  89  S.  W.  1125. 
Contents  of  treatise  cannot  be  put  be- 
fore jury  by  reading  from  it  in  ero^S- 
examination.  S.  r.  Thompson,  127  la. 
440,  103  X.  W.  377;  Foley  r.  R.  Co., 
157  Mich.  67,  121  X.  W.  257  (exj-ort). 
592-52  Travelers'  Ins,  Co.  r.  Davies, 
152  Kv.  GOO,  153  S.  W.  956;  MacDonald 
r.  R.  Co.,  217  Mo.  468,  118  S.  W.  78, 
if  testimony  based  on  book  knowledge. 
593-53  Denver  Citv  T.  Co.  r.  Gaw- 
ley  (Colo.),  129  P.  258,  eit.  2  EXCY- 
cLOP.rniA  OK  Evidence  5«8-593. 
593-54  Cronk  r.  R.  Co.,  123  la.  349, 
9S   X.   W.   S<4. 

593-55  S.  r.  Blackburn,  136  Ta.  743, 
114  X'.  W.  531;  Harper  r.  Weikel,  28 
Kv.  L.  R.  650,  89  S.  W.  1125. 
593-56  See  S.  r.  Moeller,  20  X\  D. 
114,  ]2r,  X.  W.  568. 
593-58  Camp.  iMcEvov  r.  Lommel, 
7S  App.  Div.  324,  SO  X.  Y.  S.  71. 


BOOKS   OF   ACCOUNT 

Pnriy  (Irrrnsid,  629  8;  Cnnipnrisnn  of 
rntrics,  632-16;  Competent  ut  criminal 
rase,  664-40;  J' nine  of  as  ctidence,  687- 
34;  Expert  testimony,  690-44. 
601-2  Excoj.tions.  See  Tyouisvillo  & 
X.  R.  r.  Daniel,  122  Kv.  256.  91  S.  W. 
r^9],  3  L.  R.  A.  (X.  S.)  1190;  shca  c. 
T'.ofjrd.  121  L.T.  299,  50  .S.  166. 
601-5     Alabama  I.  Co.  r.  Smith,  155 
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Ala.  2S7,  46  S.  475;  Miller  &  Graves  v. 
Pratz,  179  111.  Ai«p.  -O-i  (incinber  of 
plaintiff  i)artaersLii)) ;  Graham  v.  Dil- 
lon, 144  la.  b'2,  121  N.  W.  47,  ilist. 
Veiths  i\  llaggo,  S  la.  163  (at  least 
whore  books  have  been  used  to  refresh 
party  's  recollection  as  witness) ;  JSheri- 
danCoal  Co.  i:  Hull  Co.,  87  Neb.  117, 
127  N.  W.  21S;  Anderson  v.  Kannow, 
72  Neb.  32,  99  N.  W.  824  (party  may 
use  book  containing  accounts  witli  third 
person,  kei)t  by  himself,  in  action 
against  vendee  of  his  i)usiness).  !See 
Harmon  v.  Decker,  41  Or.  587,  68  P. 
11. 

Books  of  receiver  not  books  of  a  party. 
Smytho   c.   K.   Co.   (Vt.),  '-'ii  A.  tHU. 
Kequisites  to  authorize  use,  see  JStark 
r.    Burkitt,    1U3    Tex.    437,    129    S.    W. 
343. 

Competeut  in  Indiana  when  the  entries 
are  a  i)art  of  the  res  gestae  of  the 
transaction  under  investigation.  They 
are  regarded  as  a  part  of  the  res  gestae, 
when  the  items  offered  are  original 
entries,  made  at  or  near  the  time  of 
the  transaction  from  reliable  informa- 
tion derived  from  those  in  charge  of 
the  business  or  work  on  which  the  ac- 
count is  based.  S.  v.  Bridge  Co.,  49 
Ind.  App.  544,  97  N.  E.  803.  See  also 
Johnson  r.  Zimmerman,  42  Ind.  App. 
165,  84  N.  E.  541. 

602-6  Ciil  r.  ytaylor,  93  Md.  453,  49 
A.  650;  Zeigler  V.  Schmall,  110  N.  Y. 
S.  906;  Morgan  v.  Croasdill,  35  Pa.  C. 
C.  465. 

603-12  Based  on  necessity.  Kossuth 
Co.  Bk.  V.  Richardson,  132  la.  370,  106 
N.  W.  923;  Proctor  v.  Proctor,  26  Ky. 
L.  R.  348,- 81  S.  W.  272;  Galbraith  v. 
Starks,  117  Ky.  915,  79  S.  W.  1191; 
In  re  Wheeler,  13  Phila.  (Pa.)  370; 
Barnes  v.  Barnes,  106  Va.  319,  56 -S. 
E.    172. 

603-13     Contra.    Morgan  r.   Croasdill, 
35   Pa.   C.  C.  465.     See  Montgomery  v. 
PHugor,   3   Haw.   388. 
603-15     Porter    v.    Bk.,    155    la.    617, 
136  N.  W.  666. 

604-16  Temple  r.  Magruder,  36  Colo. 
30n,  85  P.  832;  Richardson  r.  Benes, 
115  111.  App.  532;  Garlick  r.  Assn.,  129 
HI.  Ai»p.  402;  Kossuth  Co.  Bk.  r.  Rich- 
ardson (la.),  106  N.  W.  923;  Richardson 
/■.  Anderson,  109  Md.  641,  72  A.  4S5 
(admissible  without  foundation  if  ad- 
mitted to  be  correct);  Wimmer  r.  Key, 
87  Minn.  402,  92  N.  W.  228;  Cather 
f.  Damerell,  5  Neb.  (Unof.)  490,  99 
N.  W.  35;   Goodyear  Tire,  etc.  Co.  f. 


Bacon,  91  Neb.  62,  135  N.  W.  217;  Don- 
ner  f.  S.,  72  Neb.  263,  100  N.  W.  305; 
McKenzie  v.  King,  14  N.  M.  375;  93 
P.  703;  Jones  v.  DeMuth,  137  Wis.  120, 
118  N.  W.  542;  Bazelou  f.  Lyon,  128 
Wis.  337,  107  N.  W.  337;  Keliey  v. 
Crawford,  112  Wis.  368,  88  N,  W.  296; 
Milwaukee  T,  Co.  c.  Warren,  112  Wis. 
505,  87  N.  W.  801;  Brown  V.  Warner, 
116  Wis.  358,  93  N.  W.  17. 
Minnesota  statute  covers  accounts  be- 
tween one  of  the  parties  and  third  per- 
son. Union,  etc.  Ins.  Co.  v.  I'rigge, 
90  Minn.  370,  96  N.  W.  917;  Coleman 
r.  Assn.,  77  Minn.  31,  79  N.  W.  588. 
In  Iowa,  under  Code,  §4623,  books  of 
account,  to  be  atlmissible  in  evidence 
against  the  party  sought  to  be  charged 
thereby,  * '  must  show  a  continuous  deal- 
ing with  persons  generally  or  several 
items  of  charge  at  different  times 
against  the  other  ])arty  in  the  same 
book  or  set  of  books."  Levi  v.  Levi, 
156  la.  297,  136  N.  W.  696. 
G<>5-17  See  Baker  r.  Halleck,  128 
Mich.  180,  87  N.  W.  100. 
606-1S  Claimant  incompetent  to  ver- 
ify his  book.  Cather  v.  Damerell,  5 
Neb.  (Unof.)  490,  99  N.  W.  35. 
006-20  See  Chapin  v.  Mitchell,  44 
Fla.  225,  32^  S.  875. 

{H>7-2'ji  I\eeping  a  clerk  who  has  not 
siu-h  knowledge  as  would  enable  him 
to  testify  as  to  goods  sold  does  not  ren- 
der books  inadmissible.  Van  Name  v. 
P>arber,  115  App.  Div.  593,  100  N.  Y. 
S.  987. 

607-23  Davie  v.  Roland,  3  Ala.  App. 
567,  57  S.  1034. 

Comp.    Hinkle    f.    Smith,    127    Ga.    437, 
56  S.  E.  464;   Bush  v.  Fourcher,  3  Ga. 
App.  43,  59  S.  E.  459. 
6()7-24     See  McKenzie  v.  King,  14  N. 
M.  375,  93  P.  703. 

G08-27  Southern  R.  Co.  V.  Cortner, 
3  Ala.  App.  400,  58  S.  84  (no  excuse 
for  absence  of  agent);  Alabama  I.  Co. 
r.  Smith,  155  Ala.  2S7,  46  S.  475;  Pitta- 
l)urg,  etc.  R.  Co.  r.  Chicago,  242  111. 
178,  89  N.  E.  1022;  Trainor  V.  Assn., 
204  111.  616,  68  N.  E.  650;  Garlick  v. 
Assn.,  129  111.  App.  402;  Richardson  t\ 
Benes,  115  111.  App.  532;  S.  v.  Bridge 
Co.,  49  Ind.  App.  544,  97  N.  E.  803; 
Frick  V.  Kabaker,  116  la.  494,  90  N. 
W.  498;  Wells  f.  Co.  (Ky.),  114  S.  W. 
737.  See  S.  v.  Stephenson,  69  Kan. 
405,  76  P.  905,  105  Am.  St.  171;  In  re 
Receivership  S.  Co.,  118  La.  242,  42  S. 
7Sf(;  Pettey  r.  Benoit,  193  Mass.  233, 
79  N.  E.  245;  McKenzie  i".  King,  supra; 
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Hurley  v.  Macey,  94  App.  Div.  9,  87  N. 
Y.  S.  924;  State  Bk.  v.  Brown,  96  App. 
Div.  441,  89  N,  Y.  S.  381;  Jackson  v. 
Moore,  39  Okla.  234,  134  P.  1114;  Boul- 
din  V.  Co.  (Tex.  Civ.),  86  S.  W.  795. 
Clerk  who  made  entries  in  books  of 
bank  need  not  verify  them.  Continen- 
tal Nat.  Bk.  f.  Bk.,  108  Tenn.  374,  68 
S.  W.  497. 

60S-28  In  re  Furniture  Co.,  166  Fed. 
516. 

609-30  Jackson  v.  Moore,  39  Okla. 
234,  134  P.  1114;  Easki  v.  Wise,  56  Or 
72,  107  P.  984;  Hardy  v.  Co.,  110  Va. 
910,  67  S.  E.  522.  See  United  G.  Co. 
V.    Dannelly,    93    S.    C.    580,    77    S.    E. 

706,    Cif.    2    ENCYCLOPiEDIA    OF    EVIDENCE 

607-9. 

Contra,  where  entries  made  by  one  of 
the  firm  in  action  by  the  firm.  Deland, 
etc.  Co.  f.  Hanna,  112  Md.  528,  76  A. 
850. 

609-31  In  a  recent  case  in  Indiana, 
after  an  exhaustive  citation  of  author- 
ities the  court  held  that  on  the  show- 
ing that  entries  were  made  by  the 
authorized  bookkeeper  at  the  time  of 
the  transaction,  from  information  ob- 
tained from  those  in  charge  of  the 
work,  that  such  bookkeeper  was  out  of 
the  jurisdiction,  and  the  entries  were 
proved  to  be  in  his  handwriting,  sheets 
of  a  loose-leaf  ledger  could  be  received 
as  prima  facie  evidence.  S.  v.  Bridge 
Co.,  49  Ind.  App.  544,  97  N.  E.  803. 
610-33  Davie  v.  Roland,  3  Ala.  App. 
567,  57  S.  1034;  S.  v.  Bridge  Co.,  49 
Ind.  App.  544,  97  N.  E.  803. 
610-36  Comp.  Swan  v.  Warner,  197 
N.  Y.  190,  90  N.  E.  430. 
611-37  Burton  r.  Phillips,  161  Ala. 
664,  49  S.  848;  Rouyer  v.  Miller,  16  Ind. 
App.  519,  44  N.  E.  51,  45  N.  E.  674; 
In  re  Bresler's  Est.,  155  Mich.  567, 
119  N.  W.  1104. 

611-38  Davie  v.  Lloyd,  38  Colo.  250, 
88  P.  446. 

611-39  Davie  v.  Lloyd,  38  Colo.  250, 
88  P.  446. 

612-43  Graham  r.  Work  (la.),  141 
N.  W.  428  {cit.  2  Encyclop.t;dia  of 
Evidence  612);  Armstrong  Clothing  Co. 
V.  Boggs,  90  Neb.  499,  133  N.  W.  1122 
(loose-leaf  ledger).  See  United  G.  Co. 
1'.  Dannelly,  93  S.  C.  580,  77  S.  E. 
706. 

612-44  Contra.  Donaldson  r.  Donald- 
son, 237  111.  318,  86  N.  E.  604,  142  111. 
App.  21;  U.  S.  1-.  Day,  et  al.,  4  Phil. 
Isl.  93.  ComTp.  Kellev  r.  Crawford,  112 
Wis.  368,  88  N.  W.  296. 


Tablet  of  plain  sheets  of  paper. — Lewis 
V.    England,    14    Wyo.    128,    82    P.    869, 

2  L.  E.  A.   (X.  S.)   401. 

Fly   leaf  of  bible   a   book   of  account, 

Stephan  v.   Metzger,   95   Mo.  App.   609, 

611  S.  W.  625. 

Stubs  of  check  book  admissible. — Tobin 

V.  Portland  Mills,  41  Or.  269,  68  P.  743, 

1108. 

613-48     Yick  Wo  v.  Underbill,  5  Cal. 

App.  519,  90  P.  967;  Bush  v.  Fourcher, 

3  Ga.  App.  43,  59  S.  E.  459;  Holden  v. 
Sjuer,  65  Kan.  412,  70  P.  348;  Lewis  v. 
England,  14  Wvo.  128,  82  P.  869,  2  L. 
E.  A.  (N.  S.)   401. 

Diary  entries  of  attorney  admissible. 
Burke  f.  Baker,  111  App.  Div.  422,  97 
X.  Y.  S.  768. 

Time  book  of  railroad  construction. 
Jones  v.  Const.  Co.,  150  la.  194,  129 
X.  W.  830. 

Sheets  headed  "cash  account,"  and 
memorandum  books,  containing  no 
debit  or  credit  headings,  and  which  re- 
fer to  no  particular  person,  and  the 
items  in  which,  for  all  that  they  show, 
may  be  chargeable  to  several  persons, 
are  not  admissible.  Covey  v.  Rogers, 
84  Vt.  151,  78  A.  792. 
613-49  Kossuth  Bk.  r.  Richardson, 
141  la.  738,  118  N.  W.  906. 
Ledger  account  inadmissible  which 
contains  no  entries  of  payments  ad- 
mittedly made.  Dugan  v.  Longstaff,  52 
Misc.  288,  102  N.  Y.  S.  1120. 
613-51  See  Wilcox  v.  Downing 
(Conn.),  91   A.  262. 

Sheets  torn  from  a  book  inadmissible 
if    no     exj)lanation     made.       Carroll     l". 
School,  2  Phila.    (Pa.)    260. 
614-53     S.   t.    Whitbeck,    145   la.    29, 
123  N.  W.  982;  Hudson  M.  Co.  v.  Ilig.- 
gins   (X.  J.),  88  A.  1079. 
615-56     Abbreviations     may     be     ex- 
plained.      Kossuth    Bk.    V.    Richardson, 
141  Ta.  738,  118  N.  W.  906. 
615-57     Contra.  Walker  v.  Skliris,  34 
Utah   353,   98  P.   114. 
Entries  in  Chinese,   admissible.      Yick 
Wo  V.   Underbill,   5    Cal.   App.   519,  90 
P.  967. 

Dots  and  crosses  may  be  used  to  indi- 
cate particular  matters.  Gather  v. 
Damerell,  5  Neb.  (Unof.)  490,  99  N. 
W.   35. 

Entries  consisting  of  hieroglsrphlcs  and 
signs,  inadmissible.  In  re  German.  16 
Phila.  (Pa.)  318;  In  re  Kellev,  18  Pa. 
C.   C.    117. 

615-62  Place  r.  Baugher,  159  Ind. 
232,  64  N.  E.  852. 
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Entries  must  be  made  ante  litam 
motam. — American  Loco.  Co.,  r.  Ham- 
blon  (Mass.),  105  N.  E.  371;  Brooks  Co. 
r.  Wilson  (Miss.),  105  N.  E.  607.  But 
the  books  are  not  rendered  inadmissible 
because  some  of  the  entries  were  made 
after  the  suit  was  brought^  Itasca 
Cedar  &  Tie  Co.  r.  McKinley,  124  Minn.' 
183,  144  N.  W.  .76S. 
615-63  Thompson  r.  Cole,  6  Ala. 
A]>p.  208,  60  8.  556;  Donaldson  r.  Don- 
aldson, 142  Dl.  App.  21  (contempora- 
neously; rule  applies  to  books  of  de- 
ceased); S.  V.  Bridge  Co.,  49  Ind.  App. 
544,  97  N.  E.  803;  Dod<re  r.  Morrow, 
14  Ind.  App.  534,  41  N.  E.  967,  43 
N.  E.  153;  Graham  v.  Work  (la.),  141 
N.  W.  428;  Kossuth  Co.  Bk.  r.  Rich- 
ardson, 132  la.  370,  106  N.  W.  923, 
109  N.  W.  809;  Bader  v.  Schult,  118 
Mo.  App.  22,  94  S.  W.  834;  Wells  r. 
Hobson,  91  Mo.  App.  379;  Meredith 
r.  Irr.  Co.  (Mont.),  141  P.  643;  Jack- 
son r.  Moore,  39  Okla.  234,  134  P.  1114; 
St.  Louis,  etc.  E.  Co.  v.  Zickafoose,  39 
Okla.  302,  135  P.  406;  Muskogee  Elec. 
T.  Co.  r.  Mclntire.  37  Okla.  684,  133 
P.  213;  Easki  r.  Wise,  56  Or.  72,  107 
P.  984;  McKnio-ht  r.  Newell,  207  Pa. 
562,  57  A.  39;  In  re  Barj-v,  18  Phila. 
(Pa.)  31;  In  re  Groff,  14  Phila.  (Pa.) 
306;  Kelley  r.  Crawford,  112  Wis.  368, 
88  N.  W.  296;  Lewis  v.  England,  14 
Wvo.  128,  82  P.  869,  2  L.  E.  A.  (N.  S.) 
401. 

See  Trainer  v.  Eobyn  (la.),  146  IST.  W. 
450;  Butchers',  etc.  Assn.  v.  Citv,  214 
Mass.  254,-  101  N.  E.  426. 
Time  entries  made  may  be  proved  by 
testimony  of  enterer  as  to  custom. 
Mullenary  v.  Burton,  3  Cal.  App.  263, 
^4   P.    159. 

616-64  Kamm  v.  Eees,  177  Fed.  14, 
lOii  ('.  C.  A.  432;  Murray  r.  Dickens, 
149  Ala.  240,  42  S.  1031  (entries  made 
once  a  week  sufficient) ;  Drumm  P.  C, 
Co.  r.  Edmisson,  17  Okla.  344,  87  P. 
311  (entries  made  several  days  after 
delivery  incompetent) ;  Lemma  v. 
Blanding,  139  Wis.  156,  120  N.  W.  842 
(whenever  reported). 
616-65  Powell  v.  C,  149  Ky.  415, 
119  S.  W.  889;  Arnold  v.  Hussey  (Me.), 
SS  A.  724;  Brooks  Co.  v.  Wilson 
(Mass.),  105  N.  E.  607;  American  Loco. 
Co.  V.  Hamblen  (Mass.),  105  N.  E.  371; 
Tvons  V.  Corder,  253  Mo.  539,  162  S.  W. 
P06:  Meredith  v.  Irr.  Co.  (Mont.),  141 
P.  643. 
See  Marks  v.  Box  (Ind.  App.),  103  N. 


E.  27;  Schmidt  r.  Scanlon,  32  S.  D. 
(iOS,    144  N.  W.  128. 

617-67  Benners  v.  jS£aloney,  3  Phila, 
(Pa.)    57. 

617-69  Little  r.  Berry  (Ky.),  113  S. 
AV.  902. 

61i3-72  Chandler  v.  Eobinett,  21  Cal. 
App.  333,  131  P.  891;  Putnam  v.  Grant, 
101  Me.  240,  63  A.  816;  McKnight  v. 
ISTewell,  207  Pa.  562,  57  A.  39. 
Entries  must  show  what  articles  are 
basis  of  charge. — Chandler  r.  Eobinett, 
21  Cal.  Ap|..  333,  131  P.  891. 
618-73  Aver  v.  Sterneck,  18  Phila. 
(Pa.)  310. 

620-81  Idol  r.  Co.,  l_Cal.  App.  92, 
81  P.  665;  Eiehardson  v.  Benes,  115 
111.  App.  532;  Graham  v.  Work  (Ta.), 
141  N.  W.  428;  Montgomery  Co.  r.  Bean, 
26  Kv.  L.  E.  568,  82  S.  W.  240;  Dick 
V.  Biddle,  105  Md.  208,  66  A.  21 ;  Cam- 
eron L.  Co.  r.  Somerville,  129  Mich. 
552,  89  N.  W.  346;  Lyons  v.  Corder, 
253  Mo.  539,  162  S.  W.  606;  Bader  r. 
Schult,  118  Mo.  App.  22,  94  S.  W.  834; 
Donner  v.  S.,  72  Neb.  263,  100  N.  W. 
305;  In  re  Haas,  18  Phila.  (Pa.)  185,- 
Hardy  v.  C,  110  Va.  910,  67  S.  E.  522; 
Stark  V.  Burkitt,  103  Tex.  437,  129 
S.  W.  343. 

See  Stewart  Bros.  r.  Harris,  6  Ala.  App. 
518,  60  S.  445. 

Must  be  book  of  original  entry.  Stone 
r.  Brick   Co.,  13   Cal.  App.  203,  109  P. 

1  (~|0 

621-84  Eeyburn  v.  Bk.  &  Co.,  96  C. 
C.  A.  373,  171  Fed.  609;  Donaldson  r. 
Wilkerson,  170  Ala.  507,  54  S.  234 
(entries  first  made  on  blotter);  Norman 
P.  S.  Co.  V.  Ford,  77  Conn.  461,  59  A. 
499;  Pittsburg,  etc.  E.  Co.  v.  Chicago, 
242  111.  178,  89  N.  E.  1022;  O 'Heron 
V.  Bridge  Co.,  177  111.  App.  405;  Davis 
Bros.  V.  E.  Co.,  168  111.  App.  621;  In- 
dianapolis O.  Co.  V.  Elec.  Co.,  52  Ind. 
App.  153,  100  N.  E.  468;  Wells  v.  Co. 
(Kv.),  114  S.  W.  737;  Afflick  r.  Street- 
er,'l36  Mo.  App.  712,  119  S.  W.  28; 
Corkran  t\  Taylor,  77  N.  J.  L.  195,  71 
A.  124;  Bradley  r.  McDonald,  157  App. 
Div.  572,  142  N.  Y.  S.  702;  Weinberg 
r.  Garren  (Tex.  Civ.),  155  S.  W.  1013; 
Cascade  L.  Co.  v.  Co.,  56  Wash.  503,  106 
P.    158. 

See  The  City  of  St.  Joseph,  205  Fed. 
284  (C.  C.  A.);  Eicker  v.  Davis  (Ta.), 
139  N.  W.  1110;  Navarre  v.  Honea 
(Okla.),  139  P.  310;  Taplin  &  Eowell 
r.  Harris  (Vt.),  90  A.  956. 
Admissible  although  witness  could  not 
state  which  particular  clerk  made  the 
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entry. — Presley  Co.  v.  Rv.  Co.,  120 
Minn.  295,  139  X.  W.  609. 
622-88  Kuennan  v.  Co.,  159  Mich. 
122,  123  N.  W.  799;  Affliek  v.  Streeter, 
136  Mo.  App.  712,  119  S.  W.  28;  Drumm 
F.  Co.  f.  Bk.,  107  Mo.  App.  426,  81 
S.  W.  503;  Corkran  v.  Taylor,  77  N.  J. 
L.  195,  71  A.  124;  YanName  v.  Bar- 
ber, 115  App.  Div.  593,  100  N.  Y.  S. 
987  (entries  taken  from  order  book) ; 
Sogers  V.  O'Barr  (Tex.  Civ.),  81  S.  W. 
750. 

First  record  made  by  person  not  em- 
ployed by  party  immaterial.  Itasca, 
etc.  Co.  V.  McKinley,  124  Minn.  183, 
144  X.  W.  768. 

633-89  Holloway  v.  Co.,  151  Fed. 
216,  80  C.  C.  A.  568,  10  L.  E.  A.  (N. 
S.)  704;  San  Francisco  T.  Co.  v.  Gray, 
11  Cal.  App.  314,  104  P.  999;  Bell  T. 
Co.  V.  Gearv,  143  111.  App.  311;  Hooge- 
werflf  V.  Flack,  101  Md.  371,  61  A.  184 
(ledger  entries  must  be  shown  to  be 
original) ;  Clark  v.  Mulcahy,  190  Mass. 
64,  76  N.  E.  236;  Pratt  i\  R.  Co.,  139 
Mo.  App.  502,  122  S.  W.  1125;  Stokes 
V.  Fenner,  10  Phila.  (Pa.)  14  (where 
accounts  in  day-book  posted  in  ledger 
day-book  admissible  without  producing 
ledger). 

In  Oregon,  ledger  containing  transcript 
of  merchant's  day-book  is  admissible 
as  book  of  original  entries;  it  is  other- 
wise as  to  entries  therein  made  from 
statement  of  separate  accounts  of  a 
partv.  Easki  v.  Wise,  56  Or.  72,  107 
P.  9S4 

623-90  See  McGrdth  v.  Stein,  148 
Ala.  370,  42  S.  454;  Armour  P.  Co.  v. 
Co.  (Ala.),  39  S.  680  (particular  ac- 
count must  be  specified) ;  Harper  v. 
Hammond,  13  Ga.  App.  238,  79  S.  E. 
44;  Bush  v.  Fourcher,  3  Ga.  App.  43, 
59  S.  E.  459;  S.  v.  Stephenson,  69  Kan. 
405,  76  P.  905,  105  Am.  St.  171;  Tav- 
lor-W.  Co.  r.  Atkinson,  127  Mich.  633, 
87  N.  W.  89;  Hurley  v.  Macev,  94  App. 
Div.  9,  87  N.  Y.  S.  924;  Lewis  v.  Eng- 
land, 14  Wyo.  128,  82  P.  869,  2  L.  E. 
A.  (N.  S.)  401  (ledger  slips  of  original 
entries  or  explanatory  of  day  slips,  ad- 
missible). 

624-91  Becker  v.  Donalson,  133  Ga. 
864,  67  S.  E.  92;  Morgan  v.  Croasdill, 
35  Pa.  C.  C.  465;  Flint  Motor  Car  Co. 
r.  Everson  34  E.  I.  65,  82  A.  726;  Sea- 
board A.  L.  E.  r.  Comrs.,  86  S.  C.  91, 
67    S.    E.    1069. 

Ledger  admissible  if  day-book  intro- 
duced .(Hughes  r.  Clark,  109  111.  App. 
107)  and  if  books  of  original  entry  de- 


stroyed. Burr  t.  Shute,  25  O.  C.  C. 
735. 

624-93  Ins.  Co.  v.  Wannemacher,  15 
Pa.  Super.  580. 

624-94  Handy  v.  Smith,  77  Conn. 
165,  58  A.  694  (must  be  more  than 
memoranda);  Xorman  P.  S.  Co.  v.  Ford, 
77  Conn.  461,  59  A.  499  (entry  mere 
recital  of  past  transactions,  inadmis- 
sible); Wiggins  V.  Wilson,  123  111.  App. 
663. 

625-97  Murray  v.  Dickens,  149  Ala, 
240,  42  S.  1031;  Montgomery  Co.  v. 
Bean,  26  Ky.  L.  E.  568,  82  S.  W.  240; 
Bouldin  V.  Co.  (Tex.  Civ.),  86  S.  W. 
795.  See  Barker  v.  S.,  73  Neb.  469, 
103   X.  W.  71. 

Course  of  dealings  to  be  shown.     Titus 
V.    Spencer,    145    X.    Y.    S.    40. 
Mere  memorandum  of  special  contract, 
not   proper   entry.    Batcheller    v.   Whit- 
tier,  12  Cal.  App.  262,  107  P.  141. 
626-98     Eeiley      f.      Torkomian,      78 
Conn.  645,  63  A.  516  (entries  by  attor- 
ney not  accustomed  to  keep  accounts) ; 
Kossuth  Bk.  r.  Eichardson,  132  la.  370, 
106    X.    W.    923,    109    X.    W.    809;    Mc- 
Knight    V.   Xewell,   207   Pa.   562,   57   A. 
39    (must   be   regularly  kept  book). 
626-99     See    Stephan    v.   Metzger,   95 
]iCo.  App.  609,  69  S.  W.  625. 
626-1     Book    of   firm    containing   only 
its   account   with     defendant,    inadmis- 
sible.     McKnight    V.    X'ewell,    207     Pa. 
562,  57  A.  39. 

627-2  Murray  v.  Dickens,  149  Ala. 
240,  42  S.  1031;  Alabama  C.  Co.  v. 
Wagnon,  137  Ala.  388,  34  S.  352; 
Wright  V.  Charbonneau,  122  111.  App. 
52;  S.  v.  Stephenson,  69  Kan.  405,  76 
P.  909,  105  Am.  St.  171;  Drumm-F. 
Com.  Co.  V.  Bk.,  107  Mo.  App.  426,  81 
S.  W.  503;  Hurley  v.  Macev,  94  App. 
Div.  9,  87  X.  Y.  S.  924.  See  Collins 
V.  Carlin,  106  App.  Div.  204,  94  X'.  Y 
S.  317;  Bloomington  M.  Co.  V.  Co.,  171 
X.  Y.  673,  64  X^  E.  1118,  58  App.  Div. 
66,  68  X^.  Y.  S.  699;  Imhoff  r.  Fleurer, 
2  Phila.  (Pa.)  31;  In  re  Barry,  18 
Phila.  (Pa.)  31;  Atchison,  etc.  E.  Co. 
r.  Williams,  38  Tex.  Civ.  405,  86  S.  W. 
38;  Rogers  v.  O'Barr  (Tex.  Civ.),  81 
S.  W.  750. 

Bookkeeper  must  have  had  personal 
knowledge  of  transaction.  Union  C.  L. 
Ins.  Co.  r.  Prigge,  90  Minn.  370,  96 
X.  W.  917. 

Books  kept  by  agent  of  plaintiff,   ad- 
missible.     Wright    r.    E.    Co..    118    Mo. 
App.  392,  94   S.   W.   555. 
628-3     Xorth    Birmingham    L.    Co.   V. 
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Sims,  137  Ala.  595,  48  S.  84;  Chainllcr 
V.  Kobinett,  21  Cal.  App.  333,  131  P. 
891;  Si-hnollbaohor  r.  Co.,  lOS  HI.  App. 
48G;  Marks  v.  Box  (Iiul.  Ajtp.),  1U3 
N.  I'].  27;  Stabler  v.  Clark,  155  Mi.h. 
26,  lis  N.  W.  605;  Rothenberg  r.  llor- 
inan,  90  N.  Y.  S.  431. 
Contra  by  statute. — l^rooks  Co.  r.  Wil- 
son (Mass.),  1(15  N.  E.  007. 
Testimony  of  clerk  who  has  no  per- 
sonal kiiowlcd-ro,  insutlicient.  Gould  f. 
Hart  lev,  l>7  Mass.  561,  73  N.  E.  ^oG. 
628-4  Mahoney  v.  Co.,  82  Conn.  280, 
73  A.  766;  Pittsburg,  etc.  R.  Co.  r.  Chi- 
cago, 242  111.  17S,  89  N.  E.  1022. 
629-5  Comp.  Wells  r.  Co.  (Kv.),  114 
S.   W.  737. 

629-6  Foster  f.  United  States,  178 
Ee«l.  165,  101  C.  C.  A.  485;  Ilollowav 
r.  Co.,  151  Fed.  216,  80  C.  C.  A.  568, 
10  L.  R.  A.  (X.  S.)  704;  United  Wal- 
nut Co.  r.  Courtney,  96  Ark.  46,  130 
S.  W  566;  Temple  v.  Magruder,  36 
Colo.  390,  85  P.  832  (statutory  require- 
ment);  Cabaniss  r.  S.,  8  Ga.  App.  129, 
68  S.  E.  849;  Lester  W.  S.  Co.  v.  Co., 
1  Ga.  App.  244,  58  S.  E.  212;  West 
Chicago  R.  Co.  r.  Moras,  111  111.  App. 
531;  Kossuth  Co.  Bk.  v.  Richardson,  132 
la.  370,  106  X.  W.  923,  109  N.  \V.  809; 
Illinois  C.  R.  Co.  v.  Co.,  95  Miss.  357, 
49  S.  179;  Meredith  r.  Irr.  Co.  (Mont.), 
141  P.  643;  McClatehev  v.  Anderson, 
84  Xeb.  783,  122  X.  W.  67;  Corkran 
V.  Taylor,  77  X.  J.  L.  195,  71  A.  124 
(proof  may  be  made  after  items  read); 
Raski  r.  Wise,  56  Or.  72,  107  P.  984; 
Stark  V.  Burkitt,  103  Tex.  437,  129  S. 
\V.  343;  Patterson  v.  R.  Co.  (Tex, 
Civ.),  126  S.  W.  336;  Mings  v.  Co.  (Tex. 
Civ.),  106  S.  W.  192. 
See  Wilcox  r.  Downing  (Conn.),  91  A. 
262,  an.l  infra,  63S-43. 
But  in  action  against  an  officer  of  a 
national  bank,  since  it  is  an  on'ense  to 
make  false  entries,  the  entries  are  pre- 
sumed correct  and  its  books  may  be 
admitted  without  further  proof.  And 
a  general  statement  by  an  expert  that 
the  books  were  not  correctly  kept  will 
not  overcome  such  presumj>tion.  S.  l". 
Cutts,  21  Ida.  329,  133  P.  115. 
Book  is  prima  facie  evidence  of  tho 
correctness  of  the  entries.  Xavarre  v. 
Honea  (Okla.),  139  P.  310. 
Court  inspects  to  see  if  suspicion  of 
fraud  exists.  Stewart  Bros.  v.  Harris, 
6  Ala.  App.  51 S.  65  S.  445. 
Account  may  be  complete. — r'a])pn  r. 
Sheldon.  7s  A't.  ?,9,  61  A.  sdf. 
Books  material  on  issue  of  fraud  need 


not  be  verified  when  admitted  against 
interest  of  party  whose  transactions 
are  recorded.  Kuh,  etc.  Co.  t.  Gluck- 
lick,  120  la.  504,  94  N.  W.  1105. 
629-S  Yick  Wo  r.  Underbill,  5  Cal. 
Aj.p.  519,  90  P.  697;  Idol  v.  Co.,  1  Cal. 
Aj.p.  92,  81  P.  665;  Handy  v.  Smith, 
77  Conn.  165,  58  A.  694;  Cottentin  v. 
Meyer,  80  X.  J.  L.  52,  76  A.  341;  Jack- 
son V.  Moore,  39  Okla.  234,  134  P. 
1114.  See  Butcdier's,  etc.  Assn.  v.  City, 
214  Mass.  251,  10]  N.  K.  426. 
Not  as  entries  made  by  another. — Davie 
c.  Roland,  3  Ala.  App.  567,  57  S. 
1034. 

Party  deceased.  —  Where  party  who 
made  entry  is  deceased  his  executrix 
may  introduce  his  book  upon  proof  of 
his  handwriting,  without  accomjianying 
it  with  evidence  as  to  time  and  man- 
ner in  which  entries  made.  Davie  v. 
Lloyd,  38  Colo.  250,  88  P.  446. 
Bona  fides  of  entry  may  be  shown  by 
other  i>ages  of  ledger.  Morrow  v.  S., 
56  Tex.  Cr.  519,  120  S.  W\  491. 
630-11  Competency  of  wife  to  prove 
books.  Gather  f.  Damerell,  5  Xeb. 
(Unof.)  490,  99  N.  W.  35. 
630-13  Chapin  v.  Mitchell,  44  Fla. 
225,  32  S.  875.  Comp.  Stuart  v.  Lord, 
n^  Cal.  672,  72  P.  142. 
631-14  Yick  Wo  v.  Underbill,  5  Cal. 
App.  519,  90  P.  697  (testimony  of 
third  i)ersons  admissible) ;  In  re  Bres- 
ler's  Est.,  155  Mich.  567,  119  X..  W. 
1004;  Cameron  L.  Co.  v.  Somerville,  129 
Mich.  552,  89  X.  W.  346;  McKenzie  v. 
King,  14  X.  M.  375,  93  P.  703;  Swan 
r.  Warner,  197  X.  Y.  190,  90  X.  E. 
430;  VanXame  v.  Barber,  115  App.  Div. 
593,  100  X.  Y.  S.  987;  Hurley  v. 
Macey,  94  App.  Div.  9,  87  N.  Y.  S. 
924. 

Testimony  of  witnesses  they  settled 
hills  renderc'd,  wiiich  were  correct 
copies  of  the  books,  is  insufficient. 
Stone  V.  Cronin,  72  App.  Div.  565,  76 
X.  Y.  S.  605.  See  Rathborne  v.  Hatch, 
80  App.  Div.  115,  80  X.  Y.  S.  347. 
632-16  Entries  of  distinct  transac- 
tions claimeil  to  be  inaccurate  on  their 
face  cannot  be  shown  to  i)rove  inaccur- 
acy of  entries  in  question.  Parsons  V, 
Co.,  82  Conn.  333,  73  A.  785. 
632-18  Becker  r.  Donalson,  133  Ga. 
sn4,   67   S.   E.  92. 

632-19  Presumption  arising  from 
testimony  of  those  who  dealt  with 
]>arty  extends  to  all  books  kept  by  him, 
though  they  may  not  have  contained 
accounts  settled  by  witnesses.    Mott  f. 
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Ingalsbe,  136  App.  Div.  140,  120  N.  Y. 
S.  151. 

632-20  Eeyburn  v.  Co.,  171  Fed.  609, 
9()  C.  C.  A.  373;  Weinberg  v.  Garren 
(Tex.  Civ.),  1.55  S.  W.  1013. 
General  manager  may  verify  books,  in- 
stead of  bookkeeper  if  element  of  per- 
sonal knowledge  is  present.  Pelican  L. 
Co.  V.  Johnson,  44  Tex.  Civ.  6,  98  S. 
W.  207. 

633-23  Gould  r.  Hartley,  1S7  Mass. 
561,  73  N.  E.  656. 

633-24  San  Francisco  T.  Co.  v.  Gray, 
11  Cal.  App.  314,  104  P.  999;  Kidenour 
V.  Mines  Co.,  164  Mo.  App.  576,  147 
S.  W.  852.  See  Standard  T.  Mach.  Co. 
r.  Co.,  6  Ala.  App.  188,  60  S.  481. 
634-25  Weinberg  v.  Garren  (Tex. 
Civ.),  155  S.  W.  1013. 
634-26  Ball-Thrash  &  Co.  v.  McCor- 
mick,  162  N.  C.  471,  78  S.  E.  303;  St, 
Louis  &  S.  F.  E.  Co.  v.  Zickafoose,  39 
Okla.  302,  135  P.  406;  Muskogee  Elec. 
T.  Co.  V.  Mclntire,  37  Okla.  684,  133 
P.  213.  See  Hall  Bros.  v.  Johnson 
(Ark.),  164  S.  W.  278. 
634-27  Xolan  v.  Salas,  7  Phil.  Isl.  1. 
See  Pac.  M.  L.  Ins.  Co.  v.  O 'Neil,  36 
Okla.  792,  130  P.  270. 
634-28  Cameron  L.  Co.  r.  Somer- 
ville,  129  Mich.  552,  89  N.  W.  346;  St. 
Louis  &  S.  F.  R.  Co.  v.  Zickafoose,  39 
OkTa.  302,  135  P.  406;  Muskogee  Elec. 
T.  Co.  r.  Mclntire,  37  Okla.  684,  133 
P.  213;  Bulklev  v.  Wood,  4  Pa.  Super. 
391 ;  Charleston  S.  Inst.  v.  Bk.,  73  S.  C, 
545,  54  S.  E.  216.  See  United  G.  Co. 
f.  Dannelly,  93  S.  C.  580,  77  S.  E.  706; 
Pioneer,  etc.  Co.  v.  Co.,  70  Wash.  123, 
126  P.  84. 

634-30  Byrd  r.  Beall,  161  Ala.  594, 
50  S.  53;  McGrath  r.  Stein,  148  Ala. 
370,  42  S.  454;  Delahovde  v.  P.,  212 
111.  554,  72  N.  E.  732;  S.  v.  Stephen- 
son, 69  Kan.  405,  76  P.  905,  105  Am. 
St.  171;  Richardson  v.  Anderson,  109 
Md.  641,  72  A.  4S5  (express  admis- 
sion) ;  Cameron  L.  Co.  r.  Somerville, 
129  Mich.  552,  89  N.  W.  346;  Britain 
V  Fender,  116  Mo.  App.  93,  92  S.  W. 
179. 

Copy  of  book,  original  having  been  ad- 
mitted to  be  correct,  not  admissible. 
Fitch  r.  Martin,  74  Neb.  538,  104  N. 
W.   1072. 

Such   admissions  bind   suretv.     Hall   r. 
Co.,   77   ^rinn.   24,   79  N.  W.' 590. 
635-32     See  Dancel   v.   Co.,  137  Fed. 
157. 

636-35  Court's  discretion  must  be 
exercised  in  determining  what  is  suffi- 


cient proof  of  verity  of  entries.  Sea- 
board A.  L.  E.  t\  Comrs.,  86  S.  C.  91, 
67  S.  E.  1069. 

Unvarying  custom  of  corporation  con- 
cerning making  and  filing  of  reports 
by  agents  is  not  sufficient  to  show  its 
records  correctly  kept,  though  verified 
by  circumstantial  evidence.  Patterson 
r.  E.  Co.  (Tex.  Civ.),  126  S.  W.  336. 
636-36  Wells  v.  Hays,  93  S.  C.  168, 
76  S.  E.  195.  Entry  of  disconnected 
items  does  not  affect  entries  properly 
made.  Tick  Wo  v.  Underbill,  5  Cal. 
App.  519,  90  P.  967. 

637-37  S.  r.  Bridge  Co.,  49  Ind.  Ai)p. 
544,  97  N.  E.  803;  Wells  v.  Havs,  93 
S.  C.  168,  76  S.  E.  195. 
637-40  Childress  r.  Co.,  162  Ala. 
371,  50  S.  322;  Britain  f.  Fender,  116 
Mo.  App.  93,  92  S.  W.  179.  Coupon 
book  proper  item  of  charge  on  mer- 
chant's book.  Rogers  v.  O 'Barr  (Tex. 
Civ.),  81  S.  W.  750. 

Shares  of  stock.  —  Fisk  v.  Sampson, 
11<?  :Minn.  525,  136  N.  W.  315. 
637-41  Shopkeepers'  books  not  evi- 
dence of  transactions  in  realtv.  Gal- 
braith  v.  Starks,  117  Kv.  915,  79  S.  W. 
1191. 

638-43     Amount  and  date  of  deliverv 
may    be    established    by   book.       Mont- 
gomery V.  Pfluger,  3  Haw.  3SS. 
Weights,    measurements    or    quantities 
mav    be    so    shown.      Wright    r.    Char- 
boiineau,  122  111.  App.  52. 
Quantity   of   property    delivered     each 
day  may  be  proved   by  entries  in   ven- 
dor's books,  based  on  memoranda  made 
by    servants,    without     other     proof     of 
correctness  of  entries.    Kuennan  r.  Co., 
159  Mich.  122,  123  X.  W.  799. 
Orders  for  and  receipt  of  materials  may 
be   shown   bv  books.    Cascade  L.   Co.  V. 
Co.,   56   Wash.   503,   106  P.   158. 
638-45     Wells    r.    Co.    (Ky.),    114    S. 
W.    737;    Cork  ran    r.   Taylor,    77    N.    J. 
L.    195,   71    A.   124.     See  Blom    r.   Cod- 
fish Co.,  71   Wash.  41,  127  P.  596. 
Carpenter  cannot  prove  claim  for  nurs- 
insr  bv  book   entries.     In   re  Marsh.  23 
Pa.   C.   C.   190. 

Entries  of  workman's  time  in  terms 
of  money  does  not  affect  admissibility 
of  books.  Wisconsin  S.  Co.  r.  Steel 
Co..  203  Fed.  403,  121  C  C.  A.  507. 
640-49  Burke  r.  Baker,  111  App. 
Div.  422,  97  N.  Y.  S.  768.  Comp.  S.  v. 
Lewis,  31  Wash.  75.  71  P.  778. 
640-50  Temple  r.  Magruder,  36  Colo. 
390.  85  P.  832;  Hardenstein  r.  Brien, 
96  Miss.  493,  50  S.  979;  In  re  German, 
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16  Phila.  (Pa.)  31S.  Comp.  Kwieciuslii 
r.  Newman,  137  :\nch.  2S7,  100  N.  W, 
391 ;  Gather  r.  Damorell,  5  Neb.  (Unof.) 
490,  99  N.  W.  3");  In  re  Kelley,  IS  I'a. 
C.  C.  117. 

640-51  !^^o^lOl^•ln(^um  in  book  of 
oii<,'iiiaI  entries  kojit  by  ]>hysirian,  in- 
admissible. Tlottle  r.  Weaver,  200  Pa. 
87.  55  A.  S3S;  Lan^'olf  r.  Tfromer.  2 
Phila.  (Pa.)  17;  In  re  Foreman,  20  Pa. 
C.  C.  027. 

641-56  Amount  due  for  oarriajjre  of 
emjiluyos.  Idol  r.  Co.,  1  Cal.  Ajip.  92, 
SI    P.  Ctja. 

641-58  Rathborne  r.  Hatch,  SO  App. 
Div.  115,  SO  N.  Y.  S.  347  (books  of 
ajrent  as  to  purchase  from  or  sales  to 
third  party  by  agent  inadmissible  in 
action  by  him  ajrainst  priiu'ii)al  for 
commissions) ;  In  re  Horner,  26  Pa. 
C.  C.  383  (books  of  stock  broker  con- 
tainine  running  account,  not  books  of 
original  entry). 

641-59  Bill-broker.  See  Am.  V.  Co 
r.  Wyman,  92  Mo.  App.  294. 
642-63  Jacobs  r.  Morgenthaler,  149 
Mich.  1,  112  N.  W.  492  (cit.  tho  text). 
643-64  In  re  Marsh,  28  Pa.  C.  C 
190. 

646-72  Wells  r.  Hays,  93  S.  C.  16S, 
76  S.   E.  195. 

646-73  Proctor  v.  Proctor,  26  Ky.  L. 
R.  34S,  81  S.  W.  272;  Gregory  r.  .Tones, 
101  Mo.  App.  270,  73  S.  W.  899;  Corless 
r.  Carlisle,  137  App.  Div.  611,  122  N.  Y. 
S.  407  (inadmissible  to  corroborate  wit- 
ness who  testified  to  entries);  Brown 
r.  Bronson,  93  App.  Div.  312,  87  N.  Y. 
S.  872;  Simons  v.  Steele,  82  App.  Div. 
202.  SI  N.  Y.  S.  737. 
Entry  of  payment  on  note  inadmissible. 
Gregory  r.  .Tones,  101  Mo.  App.  270, 
73  S.  W.  S99.  But  on  allegation  of 
payment  of  note  by  delivery  of  lumber, 
entries  in  books  admissible.  Black- 
shear  V.  Dekle,  120  Ga.  766,  48  S.  E. 
311. 

May  be  part  of  res  gestae. — Wiggins 
r.  Wilson,  123  111.  App.  663. 
647-74  Yick  Wo  r.  Underbill,  5  Cal. 
App.  519,  90  P.  967;  Rothschild  r.  Ses- 
sell,  103  Til.  App.  274.  Contra,  Stephan 
r.  Metzger,  95  ^fo.  App.  609,  69  S.  W. 
625;  Lewis  r.  England,  14  Wyo.  128, 
«2  P.  Sn9,  2  L.  R.  A.  (N.  S.)  401. 
Loan  of  large  sum  cannot  be  proved. 
Harmon  r.  Decker,  41  Or.  587,  68  P.  11, 

nil. 

647-75  Entry  on  merchant's  books 
of  money  paid  out  for  another,  inad- 


niissiblo.  Mings  r.  Co.  (Tex.  Civ.),  10^ 
S.    \V.    192. 

648-77     Gregory    v.   .Tones,     101     Mo. 
Apj..   270,   73   S.  W.  899. 
648-78     Peoide'a       Nat.       Bank       V. 
Piioados   (Del.),  90  A.  409. 
649-83     I^Ioney  collected  by    defend- 
ant on  behalf  of  plaintiff  not  subject  ol 
book    account.       Ins.     Co.     v.     Wanne- 
iiKicher,   15  Pa.  Suj)er.  580. 
649-85     Hill  v.  Hill,  29  Kv.  L.  R.  201, 
92    S.    W.    924;    In    re    Brealer's    V.st.\ 
155  Mich.  567,  119  N.  W.  1104;   In   re 
Lear's  Est.,  146  Mo.   App.   642,  124  S. 
W.    592    (conclusive    if    testator's    will 
so  directs). 

Identification  not  necessary  to  extent 
rei|uirod  in  ordinarv  books.  Whisler 
V.  Whisler,  117  La.  712,  89  N.  W.  1110, 
650-S8  See  VanName  v.  Barber,  115 
Ai-i..  Div.  593,  100  N.  Y.  S.  9S7. 
650-89  Revburn  v.  Co.,  171  Fed.  609, 
96  C.  C.  A.  373;  People's  Nat.  Bk.  v. 
Rhoades  (Del.),  90  A.  409;  Wells  v. 
Havs,  93  S.  C.  16S,  76  S.  E.  195.  See 
Gail)raith  r.  Starks,  117  Kv.  915,  79 
S.  W.  1191. 

Promissory  notes  may  be  proper  items 
of  book  charge  where  course  of  lieal- 
ing  of  parties  is  to  that  effect  Free- 
hart  r.  Stanford,  77  Vt.  36,  58  A.  790. 
Bank  books  admissible  to  rebut  testi- 
mony of  admission  money  had  been 
received.  Wagner  v.  Bk.  (la.),  118  N. 
W.   523. 

651-90  Page  v.  Hazelton,  74  N.  H. 
252,  66  A.  1049. 

Limit  is  five  dollars. — Brown  r.  Warner, 
116  Wis.  358,  93  N.  W.  17;  Kellogg  L. 
&  M.  Co.  V.  Co.,  140  Wis.  341,  122  N. 
W.  737. 

651-91  Wells  V.  Hays,  93  S.  C.  168, 
76  S.  E.  195.  Bank  note  register  ad- 
missible if  separately  offered.  Kossuth 
Bk.  r.  Richardson,  141  la.  738,  118  N. 
W.  906. 

653-1  Delivery  of  goods  may  be 
proved  bv  books.  Bloomington  M.  Co. 
r.  Co.,  171'  N.  Y.  673,  64  N.  E.  1118, 
58  App.  Div.  66,  68  N.  Y.  S.  699.  En- 
try must  purport  to  show  delivery.  In 
re  Groff,  14  Phila.  (P:\.)  30fi. 
Charges  against  husband,  though  wife 
only  is  liable,  may  be  introduced  in 
action  against  both.  Wilkins  &  Co.  V. 
Sublette,  111  Minn.  339,  126  N.  W. 
10<^9. 

653-2  Kamm  r.  Rees,  177  Fed.  14, 
100  C.  C.  A.  432.  Entries  prima  facie 
evidence  to  show  for  whom  goods  made 
and  to  whom  credit  given.     Avery  v. 


296 


BOOKS  OF  ACCOUNT 


Vol.  2 


100  C.  C.  A.  432;  Bush  v.  Foureher,  3 
Ga.  App.  43,  59  S.  E.  459;  Wagner  v. 
Bk.  (la.),  118  N.  W.  523.  Comp.  Tobler 
V.  Austin  (Tex,  Civ.),  71  S.  W.  407. 
664-37  Moj-nahan  v,  Perkins,  36 
Colo.  481,  85  P.  1132;  Johnson  v.  S., 
125  Ga.  243,  54  S.  E.  184;  Wilber  v. 
Scherer,  13  Ind.  App.  428,  41  N.  E. 
S37;  Wilmer  v.  Placide,  119  Md.  49,  86 
A.  43;  May  berry  v.  Holbrook,  182  Mass. 
463,  65  N.  E.  849;  Siualtz  v.  Xewhof 
(Mich.),  144  N.  W.  853;  Lyons  v.  Cor- 
der,  253  Mo.  539,  162  S.  W.  606;  Ball- 
Thrash  &  Co.  -f.  McCormick,  162  X  C 
471,  78  S.  E.  303;  Wells  v.  Hays,  93* 
S.  C.  168,  76  S.  E.  195;  Brown  v.  S. 
(Tex.  Cr.),  162  S.  W.  339.  See  Burns 
V.  Lee  (Ga.  App.),  80  S.  E.  676.  Contra, 
Dick  V.  Biddle,  105  Md.  308,  66  A.  21; 
Wagonssller  v.  Brown,  7  Pa.  C.  C.  663; 
Owen  V  Kothermel,  21  Pa.  Super.  561 
(must  be  of  original  entry);  Hubbard 
C,  etc.  Co.  f.  Nichols  (Tex.  Civ.),  89 
S.  W.  795. 

Party  may  refresh  memory  by  entries 
made  by  bookkec])er.  Fay  v.  Walsh, 
190  Mass.  374,  77  N.  E.  44. 
664-3S  Rathboue  -v.  Hatch,  SO  App. 
Div.  115,  80  N.  Y.  S.  347;  Bloomington 
M.  Co.  V.  Co.,  171  N.  Y.  673,  64  X.  E. 
1118,  5S  App.  Div.  66,  68  X.  Y.  S.  699; 
Jackson  r.  S.,  49  Tex.  Cr.  215,  91  S.  W. 
7S8. 

Arrival  and  movement  of  cars.  Pitts- 
burg, etc.  R.  Co.  V.  Chicago,  242  111. 
178,  89  X.  E.  1022. 

864-39  Allen  v.  Gray,  63  Misc.  219, 
115  X.  Y.  S.  928;  S.  v.  Ross,  55  Or.  450. 
104  P.   596. 

Admissible  against  sureties  of  party  to 
show  prima  facie  case.  Kuhl  v.  Cham- 
berlain, 140  la.  546,  118  X.  W.  776. 
664-40  Page  r.  Hazelton,  74  X.  H. 
252,  66  A.  1049.  See  Worden  r.  U.  S., 
204  Fed.  1,  122  C.  C.  A.  315;  Hill  i;. 
Hill,  115  La.  490,  39  S.  503;  Cornell- 
Andrews  S.  Co.  r.  Corp.,  215  Mass.  381, 
102  X^.  E.  625. 

Books  kept  by  one  accused  of  suffering 
or  harboiing  a  person  to  live,  or  room 
in  a  house  of  j)rostitutiou  or  assigna- 
tion are  admissible  to  show  certain  per- 
sons wore  inmates  of  such  house.  P.  V. 
Lee,  237  HI.  272,  86  X.  E.  573.  Compe- 
tent as  circumstance.  Hardv  r.  C, 
110  Va.  910,  67  S.  E.  522.  See  infra, 
667-52. 

663-41     Wordan  r.  U.  S.,  204  Fed.  1, 

122   C.   C.   A.   315;   Becker   v.   Donalson, 

133   Ga.   864,   67   S.   E.  92;   Knloikini   v. 

662-34     Kamm  v.  Rees,  177  Fed.  14,  '  Waterhouse,   19   Uaw.  359j   Second  B., 
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Tucker,  137  Mo.  App.  428,  118  S.  W. 
672. 

653-3  Swan  r.  Warner,  197  X.  Y. 
190,  90  X.  E.  430. 

Book  containing  charges  against  hus- 
band admissible  in  action  against  him 
and  wife  though  she  onlv  is  liable. 
Wilkins  v.  Sublette,  111  Mhin.  339,  126 
X.  W.  1089. 

655-7  Thomson  v.  Flanegan,  6  Phila, 
(Pa.)   13. 

Partnership  books  presumed  to  be  cor- 
rei-t  as  between  i>artners  if  they  have 
had  access  to  them.  Donaldson  v.  Don- 
aldson, 237  HI.  318,  86  X.  E.  604. 
655-8  In  re  Baizley,  25  Pa.  C.  C. 
432.  Comp.  Pettey  v.  Benoit,  193  Mass. 
233,  79  X.  E.  245. 

656-9  In  re  Wheeler,  13  Phila.  (Pa.) 
370. 

657-14     Charge  on  books  against  wife 
not    conclusive   they   were    not   sold   on 
credit    of    husband.      Tavlor-W.    Co.    V. 
Atkinson,   127   Mich.   633',  87  X.  W.  89. 
657-16     Bouldin    v.    Co.    (Tex.     Civ.), 
86  S.  W.  795   (not  evidence  of  quality, 
condition,    or    grade     of     goods     sold) ; 
Cooloy  V.  Collins,  186  Mass.  507,  71  X. 
E.    979    (not    admissible    to     prove    to 
whom    credit    given    for     payment     of 
rent).      But    see   Love    v.    Ramsey,    139 
Mich.    47,    102    X\    W.    279,   and    653-2, 
supra,  and   666-47,  infra. 
Books  inadmissible  to  show  credit  given 
to  agent  personally,  in  payment  of  in- 
surance  premium.      Horine    v.    Ins.   Co., 
27  Ky.  L.  R.  893,  87  S.  W.  274.     Books 
of   person    insured    under    credit   policy 
best  evidence  of  character  of  goods  he 
dealt  in.    Philadelphia  C.  Co.  v.  Co.,  133 
Ky.  715,  118  S.  W.  1004. 
658-21     .lacobs  v.  Morgenthaler,   149 
Mich.  1,  112  X.  W.  492  (cit.  the  text); 
Deatherage    i".    Petruschke,    106    Minn. 
20,  ns  X.  W.  153. 

659-23     Tuffree  v.  Saint,  147  la.  361, 
126  X.  W.  373. 

660-27     Deatherage      v.      Petrusohkc, 
lor,   ^linii.  20,   118   X.  W.   153. 
660-28     Comp.    ITuebener     v.     Childs, 
ISO   Mass.   483,   62   X.   E.    729. 
661-29     Smythe   v.   R.    Co.    (Vt.),   90 
A.  90L 

661-30  Anyone  who  has  read  or  ex- 
amined may  so  testify  though  he  has 
not  exclusive  possession  of  the  rec- 
ords. E.  B.  Martin  &  Sons  v.  Bk.,  137 
Ga.  285,  73  S.  E.  387. 
662-32  Perry  S.  B.  v.  Elledge,  99  111. 
.Ap]).  307 
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etc.  Assn.  v.  Cochrane,  lu3  111.  Ai>p.  29; 

Howard   r.   Moore,   7l»   N.  J.   L.  3l'!»,   73 

A.  433.     See  Tai'lin  &  Kowoll  V.  llurria 

(Vt.),    90    A.    if3G. 

Foundation  necessary. — Sec  Lindeke  v. 

Cn  up.  Co.  (Minn.),  1  IS  N.  W.  439. 

Entries  in  logbook  showin<?  timber  cut. 

Cuilf   R.  C.  Co.   r.  Crenshaw   (Ala.),  (i3 

S.    1010. 

Entries    by    administrator.  —  American 

iSiirotv    Co.    /'.    Ciaskills    Admr.    83    Vt. 

;'.3^.    vJ    A.    L'ls. 

Preliminary  proof  required. — See  Globe 

5.  Bk.  r.  Bk.,  04  Neb.  413,  ^9  X.  W. 
1030. 

665-42     Kipp  r.  Millet,  47  Colo.  59S, 

lOS    1'.    1<)4     (corporate    books    against 

stockholders);  Milhollen  r.  Co.,  137  la. 

114,  112  N.  W.  812.     See  Forbes  Co.  f. 

Leonard.   119    111.    Aj.p.   (5l'9. 

But  if  the  entries  are  self-serving,  book 

is  inadmissible.      Kaplan   r.   Licbormau, 

140    N.    Y.    S.    1010.      See     ^Vilnler     r. 

Placide,  119  Md.  49,  86  A.  43.     Contni, 

Brooks   Co.    r.   Wilson    (Mass.),   103    N. 

E.  0(17;   Blom  r.  Codfish  Co.,  71    Wash. 

41.   127  P.  596. 

666-43     Rio  S.  Bk.  v.  Amoudson,  141 

Wis.  ^2,  123  N.  W.  034. 

666-46     P.  1-.  Rowland,  12  Cal.  App. 

6,  mo   p.  428. 

666-47  Lederer  f.  Morrow,  132  Mo. 
App.  438,  111  S.  W,  902  (cit.  the  text); 
Schli.her  v.  Whyte,  74  .X.  J.  Eq.  839, 
71  A.  337;  Cronk  r.  Crandall,  137  App. 
Div.  440,  121  X.  Y.  S.  803.  See  Suc- 
cession of  .Ma.L'i,  1117  T.a.  2tis,  3]  S.  OOii. 
Admissible  as  between  lessor  and  lessee 
if  rent  is  based  on  receijits.  Standard 
A.  &  Mf^.  Co.  r.  Champion,  76  N.  J. 
L.   77!.   72  A.  92. 

667-30  State  Bk.  r.  Brown,  96  App. 
Div.  441,  89  X.  Y.  S.  3S1,  competent 
in  action  on  bond  of  cashier;  Seior  /'. 
S.,  lis  Wis.  621,  93  X.  W.  942,  admis- 
sible in  action  for  embezzlenn-nt. 
667-51     Bchn  r.  Rosatzin,  3  Phil.  Tsl. 

667-32  In  re  Fonntaine,  L.  R.  (1909), 
2  Ch.  Div.  382;  Becker  r.  Donalson,  133 
Ga.  801.  67  S.  E.  92;  West  Chicago  R. 
Co.  r.  Moras,  111  111.  App.  331;  Rath- 
bone  r.  Maltz,  133  Mich.  306,  118  N. 
W.  991;  Sonnenfeld  r.  Rosenthal,  247 
Mo.  238,  132  S.  W.  321;  Hiit.hins  v. 
Berrv,  7-5  N.  11.  416,  73  A.  630;  S.  r. 
Kruse,  24  S.  D.  174,  123  N.  W.  71; 
Toutle  L.  Co.  r.  Lumb.  Co.,  78  Wash. 
56S,   139  P.  625. 

See  Wordon  r.  U.  S.,  204  Fed.  1,  122 
C.  C.  A.  315. 


Books  of  defendant's  physician  admis- 
sible to  show  \i.sits  niaiic  ilct'i'iidant  on 
day  in  (picstion.  Morrow  /•.  S.,  30  Tex. 
Cr!  319,  120  S.  W.  491. 
668-53  Kent  r.  Richardson,  8  Ida. 
730,  71  P.  117;  McKeen  r.  Bk.,  24  R.  I. 
312,   34  A.   49. 

670-62  Partnership  books  not  admis- 
sible a^'ainst  estate  of  deceased  part- 
ner. In  ro  Fountaino  (1909),  2  Ch. 
Div.  3S2. 

672-73  Knapp  r.  Co.,  199  Mo.  G40, 
'.KS  S.  W.  70,  discussion. 
672-74  U.  S.  f.  Greene,  146  Feci 
793;  Gross  f.  Tillinj^diast,  33  R.  I.  298, 
SO  A.  721.  For  discussion  see  McKeen 
r.  Bk.,  24  R.  I.  542,  34  A.  49;  Duty  v. 
Storrs  (Tex.  Civ.),  70  S.  W.  337. 
673-75  Account  of  business  done, 
tlioujrh  kejit  by  one  who  was  not  a^ent 
ami  ditl  not  own  the  i)roperty,  may  be 
admissible  if  kej>t  because  of  moral 
duty;  and,  it  seems,  may  be  competent 
as  declarations  of  deceased  who  had  no 
interest  to  misrei»rescnt.  Hutchins  v. 
I'.'rrv,  73  N.  H.  416,  75  A.  630. 
673-77  U.  S.  r.  Greene,  140  Fed. 
793;  Chandler  v.  Robinett,  21  Cal.  App. 
333,  131  P.  891;  Marks  i\  Box  (Ind. 
App.),  103  N.  E.  27;  Powell  v.  C,  149 
Kv.  413,  149  S.  W.  889;  Lyons  v.  Corder, 
233  Mo.  539,  162  S.  W.'  606;  Duty  v. 
Storrs  (Tex.  Civ.),  70  S.  W.  337. 
Reasonably  contemporaneous.  —  Thomp- 

i  son    r.    Cole,    0    Ala.    App.    208,    60    S. 

I  330. 
674-81  Thompson  v.  Cole,  6  Ala. 
App.  208,  60  S.  336;  Marks  V.  Box 
(Ind.  App.),  103  N.  E.  27.  See  Phillips 
r.  U.  S.,  201  Fed.  239,  120  C.  C.  A. 
H9. 

674-82  Arnold  r.  llussey  (Me.),  88 
A.   724. 

674-84  Chandler  v.  Rol)inett,  21  Cal 
App.  333,  131  V.  S91.  Comp.  Atchison, 
etc.  Co.  v.  Williams,  38  Tex.  Civ.  403, 
SO  S.   W.   38. 

674-85  Hutchins  r.  Berry,  75  N.  H. 
410,  75  A.  030;  Duty  r.  Storrs  (Tex. 
Civ.),  70  S.  W.  337.  See  Fletcher  r. 
Kidder,  103  Cal.  769,  127  P.  73;  Arnold 
r.  Hnssey  (Me.),  88  A.  724. 
674-86  Powell  r.  C,  149  Ky.  415, 
]  19   S.    W.    SS9. 

675-87     Thomi)son     r.     Cole,     6     Ala. 
.\pp.   208,  on  S.   330. 
Or   by   some   one   who   has   knowledge 

of  cfirrei'tness  of  entiies  or  ivMowledpe 
of  transaction.  See  l'hillii>s  i;.  U.  S., 
201   Fed.  259,  120  C.  C.  A.  149. 
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676-90  Delbridge  v.  Assn.,  98  HI. 
App.   96. 

677-91  Books  of  corporation  re- 
quired by  law  to  be  kept  if  identified, 
admissible  against  third  persons  with- 
out further  authentication.  Hurwitz  v. 
Gross,  o  Cal.  App.  614,  91  P.  109. 
677-93  Lederer  v.  Marrow,  132  Mo. 
App.  438,  111  S.  W.  902. 
677-94  Books  of  corporation  not  per 
se  evidence  of  indebtedness  against  it 
in  action  to  charge  directors.  Minor  r. 
Crosby,  76  App.  Div.  561,  78  N.  Y.  S. 
594. 

678-95  See  Girard  T.  Co.  v.  Loving, 
71  Kan.  558,  81  P.  200  (not  admissible 
to  prove  defendant  a  stockholder) ; 
Folsom  Bldg.,  etc.  Assn.  v.  Gogel,  24 
Pa.  Super.  539. 

In  action  by  corporation  against  mem- 
bers its  books  are  admissible  only  un- 
der such  circumstances  as  would  ren- 
der them  admissible  generally.  Trainer 
f.  Assn.,  204  111.  616,  68  N.'E.  650. 
678-97  Lederer  v.  Marrow,  132  Mo 
Ajpp.  438,  111  S.  W.  902.  See  Moore  v. 
Rohrbacker,  30  Pa.  Super.  568. 
679-98  Queen  City  S.  B.  &  T.  Co.  v. 
Reyburn,  163  Fed.  597.  See  infra, 
"Cor])orations, "  655-95,  et  seq. 
680-1  Comp.  Harmon  v.  Decker,  41 
Or.  587,  68  P.  11,  111.  See  "Husband 
and  Wife,"  infra,  814-26.  Where  cus- 
tomer retains  pass-book,  without  objec- 
tion to  account  shown,  his  action  tends 
to  establish  admission  of  correctness. 
Dewes  B.  Co.  v.  Kerwin,  107  111.  App. 
620. 

680-5  Atlanta  T.,  etc.  Co.  v.  Close, 
115  Ga.  939,  42  S.  E.  265;  Richev  v. 
Bk.  (la.),  121  N.  W.  2  (admissible  as 
part  of  transaction  of  settlement,  if 
not  to  show  debits  of  depositor's  ac- 
count); Lucks  r.  Bk.,  148  Mo.  App. 
376,  128  S.  W.  19;  Security  St.  Bk.  v. 
Fusscll,  36  Okla.  527,  129  P.  746. 
Time  deposit  made  cannot  be  shown  by 
passbook  as  between  depositor  and  third 
person.  Austrian  r.  Laubheim,  78  X. 
J.  L.  178,  73  A.  226. 
682-9  See  Simpson  r.  Bk.,  129  Fed. 
257,  63  C.  C.  A.  371 ;  Currv  r.  Lanning, 
106  App.  Div.  615,  94  X.  Y.  S.  535; 
Stokes  r.  Fenner,  10  Phila.  (Pa.)  14; 
Lewis  r.  England,  14  Wvo.  128,  82  P. 
869.  2  L.  R.  A.  (N.  S.)  401. 
Part  of  book  inadmissible  to  show  ad- 
mission, the  whole  purjiorting  to  con- 
tain accounts  between  parties.  ^lullov 
i\  Mulloy,  131  Mo.  Avp.  654,  111  S. 
W.    843.      Page   of    ledger    containing 


pencil  entry,  inadmissible.  Carter  f. 
Catchings  (Miss.),  48  S.  515. 
682-12  Cross-examination  as  to  por- 
tions of  accounts  not  put  in  evidence 
is  ]iroper.  Devencenzi  v.  Cassinelli,  28 
Xev.  222,  81  P.  41. 
Ledger  used  by  party  to  refresh  mem- 
ory of  witness  is  admissible  in  behalf 
of  his  adversary  as  ]>art  of  cross-exam- 
ination. Logan  r.  Freerks,  14  X.  D. 
127,  103  X.  W.  426. 
Admission  of  books  of  deceased  person 
does  not  render  opposite  party  compe- 
tent to  testify  as  to  disclosed  transac- 
tions. WTiisIer  v.  Whisler,  117  la.  712, 
S9  X.  W.  1110. 

682-13  Succession  of  Moise,  107  La. 
717,  31  S.  990;  Page  v.  Hazelton,  74 
X.  IT.  252,  66  A.  1049. 
684-19  Moore  v.  Phillips,  6  Pa. 
Super.  570;  Walker  v.  Skliris,  34  Utah 
353,  98  P.  114.  See  Owens  r.  First 
State  Bk.  (Tex.  Civ.),  167  S.  W.  798. 
684-20  See  Gleason  v.  Denson,  65  Or, 
199,    132    P.    530. 

684-24  Identity  of  two  names  may 
be  shown.  Imhoff  V.  Fleurer,  2  Phila. 
(Pa.)    35. 

684-25  Gather  v.  Damerel,  5  Xeb. 
(rnof.)  490,  99  X.  W.  35. 
Ledger  entries  admissible  to  explain 
marks  in  dav  slips.  Lewis  V.  England, 
14  Wvo.  128,  82  P.  869,  2  L.  R.  A. 
(X.   S.)    401. 

"On  contract"  mav  be  explained.  Xor- 
man  P.  S.  Co.  v.  Ford,  77  Conn.  461, 
.*S9   A.   499. 

685-27  Hogarth  S.  Co.  v.  R.  Co.,  174 
Fed.  278;  Oberf  elder  v.  Mattingly 
(Kv.),  120  S.  W.  352;  Sibley  v.  Max- 
well, 203  Mass.  94,  89  N.  E.  232;  Smith 
1-.  Castle,  81  App.  Div.  638,  81  X^  Y.  S. 
18  (plaintiff  may  be  cross-examined  as 
to   items). 

685-28  Irregularities  must  be  gross 
to  keep  books  from  jury.  Bush  v. 
Fourcher,  3  Ga.  App.  43,  59  S.  E.  459. 
Thev  mav  warrant  setting  aside  ver- 
dict. Barnes  r.  Barnes,  106  Va.  319, 
56   S.   E.   172. 

Subpoena  duces  tecum  unnecessary  as 
basis  for  cross  examination,  where 
books  voluntnrilv  produced.  Elliott  r. 
Morolnnd.  69  X.'.T.  L.  216.  54  A.  224. 
686-31  Bookkeeper's  drinking  hab- 
its mav  be  shown.  Seiber  v.  Co.,  40 
Tpx.  Giv.  600.  90  S.  W.  516. 
687-34  Value  of  books  as  evidence 
depends  largely  upon  their  condition 
and  manner  in  which  they  are  kept. 
They    are    not    entitled    to    greater    ef- 
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feet  than  testimony  of  witness  with 
knowledge  of  what  books  contain. 
Omission  to  introduce  any  relevant 
books  of  orifTiiuii  entry  is  ground  for 
suspicion.  Kossuth  Hk.  r.  Kichardson, 
141  la.  738,  lis  N.  W.  90G. 
687-36  Pinolaud  Club  r.  Kobert,  213 
Feil.  ;')!.");  Hari)er  r.  llauinioud,  13  (ia. 
App.  238,  79  S.  E.  44;  Dodge  v\  Mor- 
row, 14  Ind.  App.  534,  41  N.  E.  9(i7, 
43  N.  E.  l.")3j  Cincinnati,  etc.  R.  Co. 
V.  Smith,  155  Ivy.  481,  159  S.  W.  987; 
Echols  V.  Co.,  38  Tex.  Civ.  C5,  84  S. 
W.  10S2  (testimony  of  witness  as  to 
when  imlebtedness  evidenced  by  books 
accrued  is  primary  evidence).  But  see 
Taylor  r.  Hodges,  (35  Fla.  5U2,  02  S.  588. 
688-37  Rogers  r.  O'Barr  (Tex.  Civ.), 
7G  J:^.  W.  593,  books  best  evidence  of 
account. 

688-38  Campbell  r.  Rice,  22  Cal. 
A|'p.  734,  i:](j  V.  512;  Robinson  r.  S., 
125  Ga.  247,  54  S.  E.  189;  Davis  r. 
Council,  195  Mass.  402,  81  N.  E.  294, 
10  L.  R.  A.  (N,  S.)  722;  Pfaelzer  v. 
Gassner,  116  N.  Y.  S.  15;  Smith  v 
Castle,  81  App.  Div.  (138,  81  N.  Y.  S. 
18;  Drumm  etc.  Co.  v.  Edmisson,  17 
Okla.  344,  87  P.  311;  Ilolden  v.  Thur- 
ber  (R.  1.),  72  A.  729;  Kell  M.  Co.  r. 
Bank  (Tex.  Civ.),  155  S.  W.  325;  Hous- 
ton, etc.  R.  Co.  V.  Washington  (Tex. 
Civ.),  127  S.  W.  1126;  Fi.lelity  &  D. 
Co.  r.  Co.,  40  Tex.  Civ.  489,  90  S.  W. 
197;  Bouldin  V.  Co.  (Tex.  Civ.),  86  S. 
W.  795. 

See  Blume  r.  Xewman,  65  Fla.  281,  61 
S.  590;  Gt.  West.  L.  Assur.  Co.  v. 
Shumway,  25  N.  D.  268,  141  N.  W. 
479. 

689-39  Stone  r.  Brick  Co.,  13  Cal. 
App.  203,  109  P.  103;  Merritt  v.  Bush, 
122  111.  App.  189;  Putnam  v.  Grant, 
101  ^[e.  240,  63  A,  810;  In  re  Holland, 
IS  Phila.  (Pa.)  146. 
Where  loss  of  book  alleged,  next  best 
evidence  is  book  from  wliich  entries 
copied.  Galbraith  v.  Starks,  117  Kv. 
915.  79  S.  W.  1191. 
689-40  Wright  v.  R.  Co.,  118  Mo. 
App.  392,  94  S.  W.  555;  Sterling  V.  R. 
Co.,  38  Tex.  Civ.  451,  80  S.  W.  055.  In- 
convenience caused  by  jiroducing  orig- 
inals not  ground  for  admitting  copies. 
Towa  B.  &  L.  Ass'n:  v.  Fitch,  142  la. 
?20.  120  N.  W.  094. 

6S9-J1     See   Stephan    r.   Metzger,   95 
yUK  App.  609,  09  S.  W.  025. 
690-43     W.ishington    H.    Ex.    r.    Wil- 
son, 152  N.  C.   21,  67   S.  E.  35    (books 


of  foreign  bank  whitdi  could  not  be  pro- 
duced without  stopping  business); 
Missouri  etc.  R.  Co.  u.  Gober  (Tex. 
Civ.),  125  S.  W.  383. 
690-44  Lemon  v.  U.  S.,  164  Fed.  953, 
9ti  C.  C.  A.  017  (books  in  court); 
JMerco  v.  Norton,  82  Conn.  441,  74  A. 
OSO;  Frick  r.  Kabaker,  116  la.  494, 
9;)  N.  W.  498;  Shea  r.  Board,  124  La. 
299,  50  S.  100;  Roth  T.  Co.  r.  Co.,  146 
Mo.  App.  1,  123  S.  W.  513;  Kanuow  v. 
.\ssn.,  70  Neb.  330,  107  N.  W.  563; 
Mendel  r.  Boyd,  71  Neb.  657,  99  N.  W. 
493;  Salem  L.  &  T.  Co.  v.  Anson,  41  Or. 
502,  67  P.  1015,  (59  P.  675. 
See  Rollins  r.  Board,  90  Fed.  575,  33 
C.  C.  A.  181;  Northern  P.  R.  Co.  v. 
Kevs,  91  Fed.  47;  Crawford  v.  Ronev, 
126  Ga.  763,  55  S.  E.  499;  Smythe  V. 
Evans,  209  111.  376,  70  N.  E.  906; 
Plank  r.  Assn.,  28  Ind.  App.  259,  02 
N.  E.  052;  Fi.lelity  &  D.  Co.  r.  Co.,  123 
Ky.  74,  117  S.  W.  393;  Louisville  B. 
Co.  V.  R.  Co.,  110  Ky.  258,  75  S.  W. 
285;  Pfaelzer  r.  Gassner,  110  N.  Y.  S. 
15. 

Books    must    be    offered    in    evidence. 
Cox   r.   ("o.,  38   Pa.  Su]>er.  545. 
Summary  should  be  placed  at  disposal 
of  other  party  and   oi)i)ortunit.v   given 
to  exaii'.ino  records.     Fi<lelitv  &  D.  Co. 
r.  Co.,  l.']3  Ky.   74.  11  7  S.  W.  393. 
Rule  of  text  applies  where  books  lost. 
In    re    Strang,    100   Fed.    779. 
Expert  testimony  showing  result  of  ex- 
amination    of     extensive     acounts     is 
sometimes     received,     as    is     testimony 
showing    what    books    do    not    contain. 
In  re  Est.  of  Colton,  129   la.  542,   105 
N.  W.  1008;  Iowa  etc.  B.  &  L.  Assn.  v. 
Fitch,  142  la.  329,  120  N.  W.  094. 
691-45     Barclay   r.   Deverle,   53   Tex. 
Civ.  236,  116  S.  W.  123. 
692     Books    not   available — the    mem- 
orandum   slijis    sui>iiieniented    by    testi- 
inonv  of  makers  are  atlmissible.  Randlo 
V.  Barden  (Tex.  (?iv.),  164  S.  W.  1003. 
692-46     Pfaelzer    r.   Gassner,   116    N. 
V.   S.   15;   Barclay  r.   Deverle,  53  Tex. 
Civ.  230,  116  S.  W.  123. 
692-47     LaRuc   r.   Co.,   17   S.   D.   91, 
95   N.  W.  2!t2,  destruction  admitted. 
Notice  unnecessary,  wliere  existence  of 
book    is    denied.      (,".    r.    Sin.dair,    195 
yitiHS.  100,  80  N.  E.  799.     It  must  be  in 
form  of  demand,  and  refusal  to  compl.v 
shown.     Alabama   I.   Co.    v.  Smith,   155 
Ala.  287,  40  S.  475. 

692-49     Right     to    have    books    pro- 
duced not  affected  by  reception  of  sec- 
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ondary  evidence  of  contents.  Seaboard 
A.  l/e.  v.  Earle,  86  S.  C.  91,  G7  S.  E. 
1069. 


BOUNDARIES 

Burden  of  proof,  69.3-2;  Actual  location 
on  ground,  716-30;  Demonstrative  evi- 
dence, 718-40;  Personal  knowledge — In- 
dian reservation,  722-72;  Municipal 
boundary,  722-75. 

695-1  Latig  r.  Scott,  17  Ida.  506, 
107  P.  47;  Finberg  v.  Gilbert  (Tex. 
Civ.),  124  S.  W.  979;  Guill  f.  O 'Bryan 
(Tex.  Civ.),  121  S.  W.  593  (may  be 
conclusive  on  patentee) ;  Euukle  v. 
Smith,  52  Tex.  Civ.  186,  114  S.  W.  865 
(though  only  part  of  land  covered  by 
patent  involved) ;  Douglas  L.  Co.  v. 
Thayer,  107  Va.  292,  5S  S.  E.  1101.  " 
Patent  best  evidence  of  locus  of  land. 
Evans  v.  Bates,  155  Ky.  68,  159  S.  W. 
612. 

Title  derived  from  state  need  not  be 
shown  where  both  parties  claim  through 
same  source.  Handshoe  r.  Conley,  27 
Ky.  L.  E.  277,  84  S.  W.  1140. 
Abstract  of  grant,  certified  admissible, 
Maishall  v.  Corbett,  137  N.  C.  555,  50 
S.   K.  210. 

Patent  conclusive  except  against  state. 
Millar  r.  Ward  (Tex.  Civ.),  124  S.  W. 
440. 

Junior  patents,  calling  for  line  of  older 
coMi]ietcnt  to  establish  lines  of  latter. 
Thurman  v.  Leach  (Ky.),  116  S.  W. 
300.  If  accepted  and  acted  on  by  par- 
ties they  may  control  boundaries  if 
original  indefinite."  Babylon  v.  Darling, 
117  N.  Y.  S.  250. 

695-2  Lattig  v.  Scott,  17  Ida.  506, 
107  P.  47. 

Title  not  involved;  possession  will  sus- 
tain ]iroceoiling.  Jackson  v.  Williams, 
^''■2  X.  r.  203,  67  S.  E.  755. 
Burden  of  proof  is  on  plaintiff  to  show 
land  in  dispute  is  his.  Thacker  r.  Wil- 
son (Tex.  Civ.),  122  S.  W.  93S. 
But  if  defendant  in  action  of  trespass 
to  try  title  sots  up  ])lea  of  boundary  as 
affirmative  defense  he  must  sustain  it 
though  plaintiff  failed  to  show  his  title. 
Gaffnev  v.  Clark  (Tex.  Civ.),  118  S.  W. 
606. 

Burden  is  on  party  claiming  under  a 
grant  d(>scribed  by  exterior  boundaries 
and  exc.?ptions  as  to  prior  grants  to 
show  not  only  land  claimed  is  within 
such  boundaries,  but  that  it  does  not 
lap   over   such   grant.     Charleroi   T.    & 


C.  C.  Co.  V.  Co.  (Ky.),  116  S.  W.  682. 
696-5  Surveyor's  plat  is  competent 
to  correct  calls  in  both  certificate  and 
patent.  Hogg  f.  Lusk,  27  Ky.  L.  E. 
840,  86  S.  W.  1128. 

Omission  from  patent  may  be  supplied 
from  original  survey.  Kerr  l'.  De 
Laney,  28  Ky.  L.  E.  1140,  91  S.  W. 
286. 

Judicial  notice  taken  of  method  of  issu- 
ing patents.  Kimball  v.  McKee,  149 
Cal.  435,  86  S.  W.  1089;  Stanford  v. 
Bailey,  122  Ga.  404,  50  S.  E.  161; 
iluxford  V.  Co.,  124  Ga.  181,  52  S.  E. 
439. 

697-11  Lee  v.  Giles,  124  Ga.  494,  52 
S.  E.  806;  Morrison  v.  Holder,  214  Mass. 
366,  101  N.  E.  1067;  Houston  O.  Co.  v. 
Kimball  (Tex.),  122  S.  W.  533;  Eunkle 
V.  Smith,  supra;  Cochran  v.  Casev(  Tex. 
Civ.),  128  S.  W.  1145.  See  Smith  v. 
Stanley,  114  Va.  117,  75  S.  E.  742. 
Cprnp.  Clark  v.  Gallagher,  74  Vt.  331, 
52  A.  539. 

Deed  of  adjacent  property. — Eaugh- 
tigan  V.  Co.,  86  Conn.  2,Sl,  So  A.  517; 
Temple  v.  Benson,  213  Mass.  128,  100 
N.    E.    63. 

Unsigned  deed,  not  admissible. — Briggs 
r.  Gurgauus,  152  X.  C.  173,  67  S.  E. 
500. 

Deeds  between  strangers  sometimes  ad- 
missible. Bristol  ^Ifg.  Co.  V.  Palmer, 
82  Vt.  438,  74  A.  76. 
697-12  Tripp  r.  Eichter,  142  N.  Y.  S. 
563;  Sloan  r.  King,  29  Tex.  Civ.  599, 
69  S.  W.  541.  But  see  Morrison  v. 
Holder,  214  Mass.  366,  101  N.  E.  1067. 
Calls  in  deed  not  controlled  by  line 
]ireviouslv  run.  Elliott  V.  Jefferson, 
133  X\  C".  207,  45  S.  E.  558. 
697-lS  San  Miguel  Co.  v.  Bonner, 
33  Colo.  207,  79  P.  102.5  (latent  ambigu- 
itv  in  mining  location  certificate) ; 
Okie  V.  Person,  23  App.  Cas.  (D.  C.) 
170  (latent  ambiguity  in  lease); 
Haskell  r.  Friend,  196 '  Mass.  198,  81 
N.  E.  962;  Watson  v.  New  York,  67 
App.  Div.  573,  73  N.  Y.  S.  1027,  175 
N.  Y.  475,  67  N.  E.  1091;  Allison  v. 
Kenion,  163  N.  C.  582,  79  S.  E.  1110; 
Snow  r.  Gallup,  57  Tex.  Civ.  572,  123 
S.    W.    222. 

697-14  Carney  r.  Hennessey,  77 
Conn.  577,  60  A.  129;  Hornet  r.  Dum- 
bcck,  39  Ind.  App.  482,  78  N.  E.  691 
(two  irreconcilable  descriptions); 
Bentlev  v.  Xapier  (Kv.),  122  S.  W.  180; 
Ball  r.  Loughbridge,  30  Ky.  L.  E.  1123, 
100  S.  W.  275;  Bounds  c.  Ham  (Me.), 
S8    A.    892;    Kix    v.    Smith,    145    Mich. 
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203,  108  N.  W.  691;  Broad  well  r.  Mor- 
gan, 142  X.  C.  475,  55  S.  E.  340  (to 
lorato  i»oint  of  l>oginning);  Zorboy  r. 
Allan,  215  Pa.  3 S3,  G4  A.  587  (onifttcd 
course  suppliod) ;  MA'Keon  v.  Itoan 
(Tox.  Civ.),  lot;  S.  W.  404. 
"To  ascertain  the  proper  construction 
to  Ito  givi'u  till'  diH'd,  the  trial  coiirt 
siiuglit  to  discover  the  intent  of  the 
jartios  to  the  deed  by  permitting  evi- 
dence to  be  introduced  of  the  situa- 
tion of  the  property  and  the  surround- 
ing ciriuni stances  at  the  time  of  the 
conveyance,  and  then  looking  at  the 
terms  of  the  deed  in  the  light  of  the 
situation  and  surrounding  circum- 
stances. This  accorded  witli  our  rule." 
J.u'-e  r.  0.  &  G.  Co.,  SG  Conn.  147,  84 
A.  521. 

Possession   controls,    when. — Abadie    v. 
Lumb.  Co.,  li:S  La.  1014,  oo  S.  658. 
698-16     Collins   v.  McKay,   36   Mont 
123,  02  P.  2<>5. 

698  17  Luce  r.  0.  &  G.  Co.,  86 
Conn.  147,  84  A.  521;  Hubbard  V. 
Whitehead,  221  Mo.  672,  121  S.  W.  69; 
Trustees  r.  Coal  Co.,  241  Pa.  4G9,  SB 
A.  7G3;  Gertzer  v.  Kammerer,  13  Phila. 
(Pa  J    190. 

Where  the  description  in  a  deed  is  of 
doubtt'ul  import  the  construction  given 
by  the  parties  may  be  shown  bj-  their 
acts.  Morrison  r.  Holder,  214:  Mass. 
366,  101  N.  E.  10G7. 

There  is  "a  repugnancy  or  inconsis- 
tency between  the  descriiition  by 
metes  and  bounds  ami  the  broad  and 
comjirehensive  language  of  the  decree 
vesting  in  Mrs.  Mor.se  title  to  call  of 
the  White  grant.  In  such  case,  the 
manifest  intention  of  the  parties  should 
be  given  effect  if  it  can  be  reasonably 
ascertained  from  the  instruments  upon 
•which  the  title  is  founded,  and  to  that 
end  the  rei)ort  of  the  commissioners, 
surveyor's  map,  and  field  notes  accom- 
panying the  same,  should  all  be  con- 
sidered and  construed  together." 
Morse's  Heirs  r.  Williams  (Tex.  Civ.), 
142    S.   W.    1186. 

698-19  Bentley  v.  Napier  (Ky.),  122 
S.  W.  ISO;  Houston  O.  Co.  v.  Kimball 
(Tex.),  122  S.  W.  533.  See  Wilson  r. 
Co.,  143  Fed.  705,  74  C.  C.  A.  529; 
Quade  r.  Pillard,  135  la.  359,  112  N. 
W.  646;  Board  r.  Taylor,  133  la.  453, 
108  N.  W.  927;  Goodson  r.  Fitzgerald, 
40  Te\-.  riv.  mo,  00  S.  W.  <^9S. 
Description  in  terms  of  quantity  can- 
not   vary    a    boundary    by    monuments 


and  corners.  Busbee  c.  Thomas  (Ala.), 
57   S.  5S7. 

In  the  absence  of  deeds  describing  the 
boundaries   neither   natural   objects   nor 
marked    trei-s,   or    both,   constitute   such 
a    well-defined    boundary   as   is   contem- 
I>lated    by    the    law    of    adverse    posses- 
sion.    Burt  &  Brabb  Lumb.  Co.  v.  Sack- 
ett.  14  7  Ky.  232,  144  S.  W.  34. 
699-22     But  see   ^Morrison  v.  Holder, 
i:i4   .Mass.  3GG,   101   N.  E.   1067. 
699-24     Perkins   v.   Brinkley,   133   N. 
('.  348,  45  S.  E.  652;  Saxton  v.  Corbett 
( I'ex.  Civ.),   122  S,   W.   75. 
Deeds  not  referred  to  competent  if  lot 
last    to    be    conveyed    and    all    lots    in- 
tended to  be  of  same  wiilth.     Kemedy 
r.   Schwab,  38  Pa.  Super.   G38. 
7<M>-26     Vendee  estopped  by  recitals. 
Krauth  v.  Hahn,  23  Ky.  L.  R.  1261,  Go 
S.  W.  18. 

700-27  Eecitals  in  grant  by  state 
suflicieut  proof  of  regularity.  Broad- 
well  V.  Morgan,  142  N.  C.  475,  55  S.  E. 
340. 

700-28  Rule  extended  to  strangers 
on  ground  (lescrii)tion  of  premises  is 
not  technically  a  recital.  Bristol  Mfg. 
Co.  v.  Palmer,  82  Vt.  458,  74  A.  76. 
Recitals  as  to  quantity,  subordinate  to 
actual  boundaries.  Cauales  i.  Gonzalez, 
3  P.  R.  Fed.  461. 

700-31  Cooper  v.  Slaughter  (Ala.), 
57  S.  477;  Taylor  v.  Rudy,  99  Ark.  128, 
137  S.  W.  574;  Payne  f.  McBride,  96 
Ark.  168,  131  S.  W.  463;  Wells  v.  Bent- 
lev,  87  Ark.  625,  113  S.  W.  639; 
Abrams  f.  Wild  (Ky.),  120  S.  W.  357; 
Martin  r.  Conley,  30  Ky.  L.  R.  728,  99 
S.  W.  613;  Breakey  v.  Woolsey,  149 
Mich.  86,  112  N.  W.  719;  Hilgedick  v. 
Gruebbel,  246  Mo.  140,  151  S.  W.  731; 
Moreno  r.  Salazar  (Tex.  Civ!),  116  S. 
W.  301;  Brown  r.  Johnson  (Tex.  Civ.), 
73  S.  W.  49;  Harman  v.  Alt,  69  W.  Va. 
2S7,  71  S.  E.  709. 

Agreement  must  be  executed. — Farr  v 
Woolfolk,  lis  Ga.  277,  45  S.  E.  230; 
Uker  r.  Thieman,  132  la.  79,  107  N.  W. 
167;  Lo  Comte  r.  Freshwater,  56  W 
Va.  336,  49  S.  E.  238;  Wade  r.  Mc- 
Dougle,  59  W.  Va.  113,  52  S.  E.  1026. 
Lands  must  be  contiguous. — ravanaugh 
r.  Wliolcy,  143  Cal.  HU,  76  P.  979. 
Revocation  of  agreement. — Geoghegan 
r.  Turner,  26  Ky.  L.  R.  537,  82  S.  W. 
244. 

Rule  applies  against  state  if  it  is  un- 
able to  fix  l)oundaries  of  its  land.  Ful- 
ton Lights  etc.  Co.  v.  S.,  62  Misc.  189, 
116  N.  Y.  S.  1000. 
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Consent  or  acquiescence  must  be  shown. 
I:!oard    V.    Board,    17    Wyo.    424,    100   P. 

e;59. 

Party  walls. — See  "Adjoining  Land 
(Owners,"  supra,  209-3. 
701-32  Sherman  v.  King,  71  Ark. 
248.  72  S.  AV.  571;  Warden  v.  Adding- 
ton,  131  Ky.  296,  115  S.  W.  241. 
Testimony  clear  and  convincing. — 
J'roi'tor  r.  Libhy,  110  Me.  39,  85  A.  298. 
Facts  not  amounting  to  an  agreement. 
Alt  V.  Butz,  81  N.  J.  L.  156,  79  A. 
88]. 

Evidence  insufficient. — Hruby  v.  Lon- 
scth,  G;'.  Wash.  589,  116  P.  26. 
Oral  agreement  must  be  accompanied 
by  actual  possession  to  agreed  line,  be 
otherwise  executed  or  acquiesced  in  for 
seven  years  by  acts  or  declarations  of 
parties.  Acquiescence  need  not  be 
shown  by  conventional  agreement. 
Osteen  v.  Wynn,  131  Ga.  209,  62  S.  E. 
37. 

Acquiescence  in  practical  location  of 
lino  for  a  long  time,  not  disturbed. 
Moyer  v.  Langton,  37  Utah  9,  106  P. 
508. 

Agreement  not  conclusive  if  based  on 
mistake.  Kimes  v.  Libby,  87  Neb.  113, 
126  i\.  W.  869. 

TOl-33  Loustalot  v.  McKeel,  157  Cal. 
634,  108  P.  707;  Young  v.  Blakeman, 
153  Cal.  477,  95  P.  888;  Dierssen  v. 
Nelson,  138  Cal.  394,  71  P.  456;  Farr 
r.  Woolfolk,  118  Ga.  277,  45  S.  E.  230; 
l^irtlc  V.  Bell,  225  111.  523,  80  N.  E. 
350;  Sonneman  v.  Mertz,  221  111.  362,  77 
N.  E.  550;  Kitchen  v.  Chantland,  130 
Ta.  618,  105  N.  W.  367;  Warden  v. 
Addington  (Ky.),  115  S.  W.  241; 
Hocker  V.  Keeton  (Ky.),  115  S.  W.  784; 
Fields  V.  Sizemore,  32  Ky.  L.  R.  237, 
105  S.  W.  438;  Frazier  v.  Co.,  27  Kv. 
L.  R.  815,  86  S.  W.  983;  Berry  'v. 
Evans,  28  Ky.  L.  R.  22,  89  S.  W.  12; 
Amburgy  v.  Co.,  28  Ky.  L.  R.  551,  89 
S.  \V.  680;  Lost  Creek  C.  Co.  v.  Napier, 
28  Ky.  L.  R.  369,  89  S.  W.  264;  Cheat- 
ham r.  Hicks,  28  Ky.  L.  R.  66,  88  S. 
W.  1093;  Ball  v.  Loughridge,  30  Kv. 
L.  R.  1123,  100  S.  W.  275;  Hoar  v.  ITen- 
nessv,  29  Mont.  253,  74- P.  452;  Voigt 
r.  Hunt  (Tex.  Civ.),  167  S.  W.  7-15;  Mc- 
Koon  r.  Roan  (Tex.  Civ.),  106  S.  W. 
404;  Lecomte  r.  Toudouze,  82  Tex.  208, 
17  S.  W.  1047,  27  Am.  St.  Rep.  870; 
Johnson  r.  .Johnson,  65  Tex.  87;  Cooper 
r.  Austin,  58  Tex.  494. 
Cnr,frn,  Kirkpatrick  r.  McCracken,  161 
N.  C.  1<)S,  76  S.  E.  821. 
Evidence    held    sufficient   to    establish 


boundary  by  parol  agreement.  Combs 
V.  Stacy,  147  Ky.  222,  144  S.  W.  24. 
"As  qualifying  and  explaining  the 
rule,  it  is  held  that  there  must  doubt 
exist  as  to  the  true  division  line,  and, 
where  the  parties  know  the  divisional 
line,  such  an  agreement  would  not  be 
binding,  because  it  would  be  a  parol 
conveyance  of  laud  and  prohibited  by 
the  statute  of  frauds.  Harn  v.  Smith, 
79  Tex.  310,  15  S.  W.  240,  23  Am.  St. 
Rep.  340;  Cook's  Hereford  Cattle  Co. 
r.  Barnhart  (Tex.  Civ.),  147  S.  W.  662. 
701-34  Long  v.  Cumraings,  156  Ala. 
57  7,  47  S.  109;  Curlcss  v.  S.,  172  Ind. 
257,  87  N.  E.  129;  Seberg  i:  Bk.,  141 
la.  99,  119  N.  W.  378;  Parks  r.  Baker, 
81  Kan.  351,  105  P.  439;  Gordon  v. 
Simmons,  136  Ky.  273,  124  S.  W.  306; 
Harris  v.  Coppock,  18  O.  Dec.  266; 
Bernheim  v.  Talbot,  54  Or.  30,  100  P. 
1107;    Roberts    r.    Blount    (Tex.    Civ.), 

120  S.  W.  933. 

See  Moore  v.  Mauney,  25  Kv.  L.  R. 
2274,  80  S.  W.  458. 

Evidence  of  contents. — Lost  title  bond 
admissible.  Honakor  v.  Shrader  (Va.), 
79   S.  E.   391. 

Conclusions  of  witnesses,  unobjected 
to,  considered  in  trial  bv  court.  Bean 
V.  Bird  (Tex.  Civ.),  117 'S.  W.  177. 
Exercise  of  jurisdiction  by  county  may 
be  shown  and  contemporaneous  parol 
testimony  is  admissible  if  statute  fixing 
boundaries,  uncertain.  Puget  Sound 
Nat.  Bk.  f.  Fisher,  52  Wash.  246,  100 
P.  724. 

702-35  Long  v.  Cummings,  156  Ala. 
577,  47  S.  109;  Adams  f.  Betz,  167  Ind. 
161,  78  N.  E.  649;  Warden  v.  Adding- 
ton (Kv.),  115  S.  W.  241;  Curlev  v. 
Starr,  30  Ky.  L.  R.  974,  99  S.  W.  972; 
Alexander  r.  Parks,  24  Kv.  L.  R.  2113, 
72  S.  W.  1105. 

702-36  Does  not  create  estoppel  be- 
tween successors  in  title;  competent  in 
support  of  presumjition  agreed  line  was 
correct.     Guill  r.  O 'Bryan  (Tex.  Civ.), 

121  S.  W.  593. 

702-37  Wells  r.  Bentlev,  87  Ark. 
625,  113  S.  W.  639;  Loustalot  r.  Mc- 
Keel, 157  Cal.  634,  108  P.  707;  Purtle 
r.  Bell,  225  HI.  523,  80  N.  E.  350; 
Warden  v.  Addington,  131  Ky.  296,  115 
S.  W.  241;  Hollinsworth  V.  Barrett,  28 
Ky.  L.  R.  280.  89  S.  W.  107;  Gardner 
f.  White,  24  Ky.  L.  R.  2444,  74  S.  W. 
206;  Hicginson  r.  Schaneback,  23  Ky. 
L.  R.  2230,  66  S.  W.  1040;  Sheldon  v. 
R.  Co.,  161  Mich.  503,  126  N.  W.  1056; 
Foard  v.  McAunelly,  215  Mo.  371,  114 
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6.  W.  990;  Lynch  r.  Kjran,  G7  Nil.. 
541,  ii3  X..W/7:.'.;  LoCointe  v.  Frt'sh- 
water,  SU  'VV.  Va.  3:;ti,  «!»  S.  E.  L'oN; 
'Wado  r.  >ril)o»i{;Io,  ."j9   W.  Va.   113,  52 

s.  K.  i.)i:»K 

Where  true  line  known,  such  nprco- 
iiifiit  cannot  1..'  nia<ii'.  Lewis  r.  Ogram, 
Ml»  ('ill.  .".(1.-,  S7  1'.  t^O. 
luabUity  of  surveyors  selected  by  par- 
ties to  agree  upon  line  sliows  it  \v;is 
un.  ertain.  ("lark  r.  Hooacv,  ')-2  Or.  IJS, 
97   r.  7.'J. 

702-38  T^aii.lloman  r.  Tavlor,  94  Ark 
."ill.  127  S.  W.  723;  Parks  r.  iJakcr, 
SI  Kan.  3.31,  10.=^  p.  439;  Louisiana  & 
T.  L.  ('o.  r.  Dupuy.  ."2  Te.\.  «'iv.  41!, 
113  S.  W.  973  (burden  is  on  sulisefpieiit 
purchaser  in  action  against  other  such 
purchasers  from  another  vcnilur  to  show 
that  at  time  of  latter 's  purchase  ho 
hail  knowledge  of  agreement  concern- 
ing hounilarv);  Anderson  r.  Huebel,  13."] 
Wis.  542.  113  X.  W.  97"). 
Toa-.IO  Sheets  V.  Swconev,  136  111. 
33»'.  2(3  X.  E.  649. 

7O2-40  Dundas  r.  Dist.,  l.l.T  Cal.  692, 
102  P.  92";  Ralev  r.  Magcndie  (Tex. 
CW.).  116  S.  W.  174. 
70.1-4.'5  Tfandleman  r.  Tavlor,  94 
Ark.  .Til.  127  S.  W.  723;  Sonneman  V. 
Mertz,  221  III.  362,  77  N.  E.  .=5.50. 
703-44  Ilocker  r.  Keeton  (Kv.),  US 
S.  \V.  7^4;  Pernheim  r.  Talliot,  .34  Or. 
30.   100  P.  ll!)7. 

703-45  Davis  r.  Grant,  173  Ala. 
4,  .")5  8.  210;  Prown  r.  Brown,  18  Ida. 
34.3.  110  P.  269;  Bayhouse  r.  Urquidcs, 
17  Ida.  .367,  10.3  P.  1066;  Atwood  r. 
Wheat  (Kv.),  127  S.  W.  511;  Woo.l- 
ford  r.  Clav,  32  Ky.  L.  R.  922,  107  S. 
W.  269;  Moser  r.  DofTncr,  111  Minn. 
464,  125  X.  W.  275;  Foard  r.  McAn- 
nelly,  supra;  Alhanesius  v.  Co.,  75  N. 
.T.  L.  340,  67  A.  1025;  Brew  r.  Nugent, 
136  Wis.  336,  117  X.  W.  «13  (such  evi- 
dence may  lie  more  decisive  than  that 
of  surveyor  who  measured  from  dis- 
taTit   monuments). 

Building  fence  may  bo  explained. 
Wist.rn  r.  O.  Co.  r.  Xewlove,  145  Cal. 
772,  79  P.  542.  Fences  not  original 
evidence  of  street  lines.  Winchester  v. 
Pavne,  10  Cal.  App.  501,  102  P.  531. 
703-46  Roberts  r.  Co.,  42  Tex.  Civ. 
.390,  92  S.  W.  lOfiO.  Sec  Chisholm  V. 
Thompson  (Pa.),  S2  A.  67. 
True  boundary  line  not  changed  by 
construction  of  [>arty  wall  by  ownerH 
Unless  an  agreement  as  to  the  line  is 
ehowD.    Fewell  r.  Kinaella  (Tex.  Civ.), 


Ill  .•<.  W.  1174,  cit.  IIoughtoD  r.  Men- 
dcnhall,  50  ]^rinn.  40,  52  X.  \V.  2(59. 
703-47  Ilubbar.l  r.  Whitehead,  221 
Mo.  672,  121  S.  \V.  G9.  See  Benz  r.  St 
I'.iul.  S9  Minn.  31,  93  N.  W.  1038; 
Parrish  r.  Williams  (Tex.  Civ.),  79  S 
\V.  1097;  Mays  r.  Hin.hman,  57  W 
Va.  602,  50  S.  K.  .S23. 
Agreement  implied  from  acts  and  doc- 
la  nit  i. us.  Pnitle  r.  Bell,  225  111.  523, 
SO  N.  K.  35(1:  Stiinipc  r.  Kopp,  201 
Mo.  412,  99  S.  W.  1073.  May  be  shown 
by  cin-umstantial  evidence.  Roberts 
I.  Blount  (Tex.  Civ.),  120  S.  W.  933. 
Written  agreement  admissible.  Sam- 
ples r.  Smyth,  30  Ky.  L.  R.  498,  98  S. 
W.   1047. 

Survey  made  by  grantor,  marking  of 
lines  and  corners  and  conveyance  ac- 
cordinglv  is  a  j>ractical  location.  Lanco 
r.  Rumbough,  150  N.  C.  19,  63  S.  E. 
."57. 

It  Is  presumed  where  land  is  occupied 
by  buildings  up  to  agreeil  line  grantee 
bought  with  regard  to  boundaries  in- 
<licated.  Young  r.  Blakeman,  153  Cal. 
477,  95  P.  8SS. 
Agreement  executed  by  marked  line  or 

actu:il  l>ossessinii  is  notice  to  the  world. 
Walker  r.  Cornett  (Ky.),  122  S.  W. 
.^41. 

703-49     :Nrorgan  r.  Lewis,  30  Kv.  L. 
R.  747,  99  S.  W.  676;  Lindley  r.  .lohns- 
ton,   42   Wash.   257,  84  P.  822;   Stark   r. 
PuhrinL'.  140  Wis.  521,  122  X.  W.  1131. 
703-50     Kincaid    r.    Vickers,    217    Til 
423,  75  N.  E.  527;   TIanstein   r.  Ferrall, 
no  X\  C.   240,  62  S.   E.   1070;   First   B. 
Soc.   r.  Wetherell   (R.  1.),  72  A.  641. 
70-1-51     Beaumont    I.    Co.    r.    Carroll 
(Tex.  Civ.),  Ill   S.  W.  10.39. 
Statements     of     party     admissible     to 
prove  agreement.     Berrv  r.    Evans,   28 
Kv.  L.  R.  22,  89  S.  W.'l2. 
704-52     Clapi>    »'•    Hiurchill,    164    Cal. 
741,    130   P.    1061.      ^rutual   understand- 
ing.     Holden    r.    CroUy.    153    Apji.    Div 
251,   13S   X.   Y.   S.   2."'. 
Burden   not   on   (defendant   in    replevin 
to  show  establishment  of  boundary  lino 
between    parties'   bands.      Randleman    f. 
Taylor.  94   Ark.  511.   127  S.  W.  723. 
Declaration  of  third  party  as  to  line 
to   which    he  claims,   not   evidence   it  is 
the   correct   line.      Rnnkle   r.   Smith,   52 
Te\-.  Civ.  18(1,  114  S.  W.  865. 
70I-r>3     Loustalot     r.     McKoel,     157 
r.Tl.  i\?,\,  in«  p.  707. 

7(>I-J>4  Peidrich  r.  Simmons,  75 
Ark.  400,  87  S.  W.  649;  Tlumphrev  r. 
Whitney,  17  Ida.  14,  103  P.  389;  SteidI 
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V.  Link,  246  111.  345,  92  X.  E.  874; 
Adams  v.  Betz,  1G7  Ind.  IGl,  78  N.  E. 
649;  Furst  v.  Satterfiekl,  44  Ind.  App. 
613,  89  N.  E.  90(3;  Young  i\  Ilvland,  37 
Utah  229,  108  P.  1124.  See  Foard  f. 
MoAnnelly,  21.3  Mo.  371,  114  S.  W. 
990. 

Eepresentations  on  paper  in  judicial 
proceedings  and  otiierwise  do  not  show 
agreement  fixinjr  lines.  S.  V.  King,  64 
W.  Va.  5U>,  (13  S.  E.  4GS. 
The  etfect  of  such  acts  and  declarations 
niav  be  rebutted.  Mvlius  r.  Lumb.  Co., 
69  "W.  Va.  34(3,  71  S.*E.  404. 
704-5G  Scott  r.  Baird,  14.5  Mich.  116, 
lUS  X.  W.  737;  Schiele  v.  Kimball  (Tex. 
Civ.),  150  S.  W.  302;  Cochran  r.  Casey 
(Tex.),  128  S.  W.  1145.  See  Ilenning 
f.  Keiper,  37  Pa.  Super.  4SS. 
"Had  there  heen  no  specific  agreement, 
the  evidence  shows  acquiescence  in  the 
line,  accompanied  by  possession  for  a 
period  of  more  than  10  years;  and  this 
alone  would  be  conclusive  evidence  of 
an  agreement,  and  would  bind  the  par- 
ties." McCoy  V.  Paxton,  156  la.  194, 
135  N.  W.  1001,  cit.  Miller  f.  Mills  Co^ 
111  la.  654,  82  N.  W.  103S;  Klinkner  r. 
Schmidt,  114  la.  695,  87  X.  W.  661. 
70-1-57  Powell  r.  Allen,  155  Cal.  161, 
99  P.  865;  Bell  v.  Ked<l,  133  Ga.  5,  65 
S.  E.  90;  Tavlor  v.  Eeising,  13  Ida. 
226,  89  P.  943;  Ward  v.  Middleton 
(Kv.),  124  S.  W.  823;  Thomjison  r. 
Borg,  90  Minn.  209,  95  X.  W.  S96; 
Aiken  v.  Boyd,  55  Wash.  696,  104  P. 
1101. 

Party  claiming  estoppel  must  show  re- 
liance upon  representation  and  circum- 
stances justifving  it.  Gaffney  v.  Clark 
(Tex.  Civ.),  115  S.  W.  330. 
704-58  Paducah  Co.  r.  Co.,  135  Ky. 
53,  121  S.  W.  986;  Cleveland  etc.  I. 
Co.  r.  Gauthier,  143  Mich.  296,  106  X. 
W.  862;  Rozelle  r.  Lewis,  37  Pa.  Super. 
563;  Horton  r.  Roghaar,  37  Utah  29S, 
108  P.  21.  See  Turner  r.  Creech,  58 
Wash.  439,  108  P.  1084.  Conveyance 
by  reference  to  map  and  street  as 
boundary,  not  conclusive  between  par- 
ties as  to  title  to  street.  Ocean  City 
n.  Co.  1-.  Soov,  77  X.  J.  L.  527,  73  A. 
236. 

705  Evidence  of  surveyor's  marks. 
Ashford  r.  McKee  (Ala.i,  iVl  S.  >7i>. 
705-60  Tlodge  r.  Xapior,  146  Ky. 
47!i.  112  S.  W.  1037;  Ilensley  r.  Co..  132 
Ky.  112,  116  S.  W,  316  (if  referred  to 
in  patent);  Jack  r.  Gerber.  35  f^kla. 
700,    132    P.    805;    S.    f.    Sulflow    (Tex. 


Civ.),  12S  S.  W.  652  (must  be  fol- 
lowed). 

Contra  where  made  only  upon  informa- 
tion, the  deed  being  lost.  Cartright  r. 
Tartright,  70  W.  Va.  507,  74  S.  E. 
655. 

705-Cl     Knoll    v.    Randolph,    3    Xeb. 
(Unof.)    599,    92    X,    W.    195,    3    Xeb. 
(Unof.)   603,  94  X.  W.  964. 
705-62     Daniel  v.   Co.    (Ky.),   126   S. 
W.    ]iis;    Wilson   Lumb.   Co.    v.   Button, 
152   X.   C.  537,  (is  S.   E.  2. 
Original  plat  admissible  and  of  potent 
weight.     Daniel  c.  Co.  (Ky.),  126  8.  W. 
108;    Bell    County    Co.    t.    Hendricksou, 
24  Ky.  L.  R.  371,  68  S.  W.  842. 
705-63     Lattig  r.  Scott,  17  Ida.  506, 
1U7   P.  47. 

Field  notes  of  deceased  surveyor  com- 
petent as  declarations  if  authenticated. 
Collins  V.  Cullough,  222  Pa.  472,  71  A, 
1077. 

705-64:  Enterprise  T.  Co.  r.  Collins, 
222  Pa.  372,  71  A.  540;  Kellogg  r. 
Finn,  22  S.  D.  578,  119  X.  W.  545 
(error  in  excluding  not  cured  by  sec- 
ondary evidence  of  what  was  shown  by 
field  notes) ;  Sullivan  v.  Solis,  52  Tex. 
Civ.  464,  114  S.  W.  456.  See  Finberg 
f.  Gilbert  (Tex.  Civ.),  124  S.  W.  979. 
Conclusive  under  statute.  Clark  f. 
Boosey,  52  Or.  44S,  97  P.  754. 
Corrected  field  notes,  approved  by  com- 
missioner of  general  land  oHice,  prima 
facie  evidence.  Finberg  r.  Gilbert  (Tex. 
Civ.),  124  S.  W.  979. 
Must  purport  to  be  official  acts  of  sur- 
vevor.  Stumpe  r.  Kopp,  2ul  Mo.  412, 
99*  S.  W.  1073. 

706-65  Ferry  v.  Fowler,  37  I'tah  34, 
106  P.  506  (original  api)roved  govern- 
ment survev  conclusive);  Mavjahn  r. 
Hanelt,  134  Wis.  18,  114  X. '\V.  102. 
See  Moyor  v.  Langton,  37  Utah  9,  106 
P.  508. 

Survey  conclusive  as  between  holder 
of  patent  and  homestead  claimant. 
Murphy  r.  Tanner,"  100  C.  C.  A,  125, 
176  Fed.  537.  Government  survey  con- 
clusive where  land  in  possession  of 
private  owners.  Barringer  f.  Davis, 
141  la.  419.  120  X.  W.  \\:<. 
Official  surveys  control  private  surveys, 
especially  after  lapse  of  long  period, 
so  far  as  boundaries  of  citv  concerned. 
Afarsha  r.  Co..  «>1  S.  r.  }?,i,  62  S.  E.  4. 
Surveys  of  adjacent  tracts  admissible 
to   identifv   tract   in   controversy.      Sul- 

I  livan    r.    Solis,    52    Tex.    Civ.    464,    114 

IS.  W.  456. 
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Irregular  surveys  rnnnot  bo  provcil 
tliuugh  ma<ii'  l>N  olliror.  Clark  i".  Mr- 
Ateo,  227  Mo.  l"..',  127  S.  \V.  37  (non- 
i-oinpliance  with  statute);  Talbot  r 
Smith,  5G  Or.  117,  107  P.  4S0  (not 
ma'lo  in  ncoonlanoo  with  land  otlico 
nili's,    unrcliablf'). 

Surveys,  a  topographical  model,  pho- 
tographic views  aud  parol  tesUiiiouy 
root'ivod  to  ostalilij<h  buuiulary  bftweoi. 
i-ouiitu's.  J^ii'rrn  ('ountv  r.  (Jouuty,  155 
(  :il.    1.  i>9  P.   371. 

7oO-«G  Sullivan  r.  Solis,  52  Tex,  Civ. 
■I'-J.   114  S.  W.  -l.'O. 

70<J  «7  Dent  r.  Simpson,  SI  Kan. 
217,  105  P.  542;  Hamilton  i\  Saunders 
(Tex.  Civ.),  73  S.  W.  10(59. 
TOe-Tl  Hrown  r.  Met.alf,  215  Mass. 
2y.>,  102  N.  E.  413;  Huiikle  r.  Smith, 
52  Tex.  Civ.  !•<«,  114  S.  W.  805  (linos 
run  not  bindinjj).  See  In  re  Nelson, 
8S  Kan.  219,  12'<  P.  370. 
As  between  parties. — Virginia  C.  &  T. 
Co.  r.  Isnii.  in  Va.  141.  75  S,  E.  7S2. 
Private  survey  of  township  presumed 
to  conform  to  government  survey. 
Taylor  c.  Keising,  13  Ida.  226,  89  P. 
943. 

Field  notes  cannot  vary  an  expres.s  re- 
cital in  a  doi'd.  Now  York  Cent.  &  II. 
R.  R.  Co.  r.  Moore,  203  N.  Y.  615,  97 
N.   E.  41. 

706-72  In  re  Boundaries,  4  Haw. 
2.'?:i.  .".  Haw.  94;  Curlo»s  r.  S.,  172  Tnd. 
257.  87  N.  E.  129,  S8  N.  E.  339;  Wight- 
man  r.  Campbell,  101  App.  Div.  49,  14 
N.  Y.  S.  000;  S.  c.  King,  04  W.  Va. 
546,  63  8.  E.  468  (not  competent  as 
admissions  if  survey  and  niai>!»  are 
niailo  experimentally  unless  a<loption 
ph<»wn"l. 

707-73  Del/oney  r.  S.,  88  Ark.  311, 
115  .s.  \V,  13S  (boiin<lnries  of  state);  S, 
r.  Kinjj,  04  W.  Va.  540,  03  S.  E.  408 
(survoy  on  which  no  patent  issued). 
Contra,  Dent  r.  Simi'son,  SI  Kan.  217, 
105  P.  542  (to  exjdain  survey  in  ron- 
troversy,  and  may  be  prima  facie  evi- 
dence). Comp.  Board  r.  Board,  17  Wyo. 
424.  100  p.  659. 

707-75  S.  r.  King,  64  W.  Va.  540, 
O:?   8.    K.    40S. 

707-7«  Bain  c.  Pcvton,  80  Kan.  376, 
i"-j  V.  2:,i. 

707-77  White  r.  Jeflferson,  110  Minn. 
270,  124  N.  W.  373,  125  X.  W.  202; 
Twombly  r.  Lord,  74  N.  TI.  211,  06  A. 
4S6  (to  establish  boundary  line).  Comp. 
roop^rative  B.  Bk.  r.  Hawkins,  30  R. 
T.  ITl.  73  A.  R17. 
Adinl.«sible  to  explain  testimony. — Reh- 


fii.ss  r.  Iliil,  •.■i:;  111.  I  1.1,  \)[}  S.  E.  is7. 
I'lat  of  private  survey  received.  Bald- 
win r.  EjaluT,  110  Minn.  l.'sO,  124  N. 
W.  lOl'l.  Tlioy  are  not  best  evidence 
of  location  of  streets,  but  servo  as 
basis  fur  parol  testimony.  Interuatioiutl 
etc.  li.  Co.   r.  Morin,  53  Tex.  Civ.  531, 

1  ii;  s.  w.  050. 

707-78  Scars  r.  Carver,  133  (Ja.  422, 
05  S.  E.  SSO  (reference  to  plat  in  re- 
turn admeasuring  dower);  Barringer 
r.  Davis,  141  la.  419,  120  N.  W.  05; 
Toudouxo  r.  Keller  (Tex.  Civ.),  118  8. 
W.  I.s5;  Schwede  r.  llomrich,  29  Wash. 
124,  09  P.  043;  Neumeister  f.  Uoddard, 
125  Wis.  82,  103  N.  W.  241.  See 
Downey  r.  Hood,  2()3  Mass.  4,  89  N.  E. 
24. 

Boundaries  shown  on  government  plat, 
indicating    section    corner,    control    tle- 
scriptiou    by   «piantity.      Somers   f.   Mc 
•Moniic.    1.".")  Cal.  xvi,  99   P.  4S2. 
Maps  may  not  control  if  they  arc  in  na- 
ture    ul"     self  sor\iug     evidence.     Web- 
i..r  r.  (iillios.   112  N.   V.  S.  397. 
708-79     McNeely    r.    Laxton,    149    N 
C.   0-27,   03   S.    E.   278. 
708-S1     Finberg      r.      Gilbert      (Tox. 
Civ.),    124   S.   W.  979. 
708-82     I'orcles    r.    Gross,    12G    Wis. 
122,  105   N.  W.  217. 

Plat  inadmissible  if  survey  calls  for 
lino  of  old  and  established  patent  tor- 
tain  in  its  calls.  Bell  f.  Powers  (Ky.), 
121    S.   W.   991. 

708-S3  Board  v.  Taylor,  133  la.  453, 
ins   N.   W.  927. 

708-84     Mvlius  r.  Lumb.  Co.,  09    W. 
Va.  340,  71    S.   E.   404. 
Original  map  aduiissible  where  i)lat  is 
anibi;.'ii()us.       .McLano     f.    Grico     (Tex. 
Ci\.),  00  S.  W.  709. 

708-86  Hudson  r.  Webber,  104  Me. 
429,  72  A.  184,  if  referred  to  in  com- 
plaint. 

Inadmissible  against  persons  not  par- 
tics  to  partition.  Har|>or  r.  Anderson, 
Kin  N.  C.  5:5s,  41  S.  K.  10-J1. 
Judgment  in  other  action,  between  dif- 
ferent parties,  and  involving  acljacent 
land,  admissible  to  ai<l  in  establishing 
boundaries  of  land  located  without  sur- 
vev.      Eiiiberg   r.    Gilbert    (Tex.    Civ.), 

r:'i  s.  w.  979. 

70f)-K7  Calls  in  senior  survey  eon 
trol.  Hill  r.  Dnlton,  140  N.  C.  9,  52  S. 
E.    273. 

Calls  In  other  survey  not  Televnnt  if 
other  means  of  idontifving  lanil  avail- 
able. Taft  r.  Ward  (Tex.  Civ.),  124 
S.  W.  437. 
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709-88  Hamilton  f.  Blackburn,  43 
Tex.  Civ.  \:>?,,  (tr,  S.  W.  1094. 
Location  of  points  at  known  distance 
from  one  in  (lisi)ute  may  be  shown. 
Hobbs  V.  Hobbs,  75  N.  II.  590,  72  A. 
290. 

7<>9-89  Contra  if  title  claimed  from 
Burvi'v.  Andrews  r.  Wheeler,  10  Cal. 
App.  "014,  103  P.  144. 
709-90  S.  i\  Palarios  (Tex.  Civ.), 
150  S.  W.  229;  Francis  v.  Patterson 
(Tex.  Civ.),  143  S.  W.  678. 
Evidence  to  overcome  presumption 
nccil  not  be  direct  but  may  bo  circum- 
Btantial.  S.  v.  Palacios  (Tex,  Civ.), 
l.'jO  S.  W.  229. 

710-96  Andrews  v.  Wheeler,  10  Cal. 
App.  014,  103  P.  144;  Bates  r.  Baker, 
31  Ky.  L.  R.  47,  101  S.  W.  340  (re- 
port of  surveyor  appointed  by  court); 
Shive  r.  Garman,  30  Ky.  L.  R.  1368, 
101  S,  W.  300  (presumption  survey 
made  in  accordance  with  will  and  ac- 
f|uiesced  in  is  correct);  Pettis  Co.  f. 
Rtavis  (Mo.),  165  S.  W.  990;  Carter 
r.  Spracklin,  246  Mo.  116,  151  S.  W. 
451;  Watkiiis  v.  Havighorst,  13  Okla. 
12S,  74  P.  318. 

But  where  proved  incorrect  in  some 
particulars  the  prcsumiition  ceases. 
])(.ll>liiu  r.  Klann,  246  Mo.  477,  151  S. 
W.  •  956. 

"It  is  elementary  that  the  line  of  a 
irrant  must  be  established  by  calKs  in 
its  own  field  notes  and  that  if  there  is 
no  conflict  in  the  calls  found  in  the 
field  notes  of  a  survey,  there  is  no 
reason  for  construction,  and  the  calls 
nmst  sjteak  for  themselves."  Polk 
Countv  t\  Stevens  (Tex.  Civ.),  143  S. 
W.  204. 

710-97  Pauly  v.  Broadnax,  157  Cal. 
386,  108  P.  271  (must  jircvail  if  monu- 
ments unknown);  Franklin  r.  Assn. 
(Tex.  Civ.).  110  S.  W.  1166.  See  Brown 
r.  Co.,  3  Cnl.  App.  474,  86  P.  744. 
Lines  presumed  to  mn  on  ground  in 
accordance  with  surveyor's  re|)ort  and 
plan.  Adams  f.  Clapp,  99  Me.  169, 
58  A.  1043. 

710-98  Georgia  T.  Co.  f.  Talc.  Co., 
140  fla.  245,  7.S  S.  E.  905.  See  Burko 
r.  Braumiller  (Tex.  Civ.),  150  S.  W. 
206. 

Evidence  held  not  sufficient  to  over- 
come |)resuinption  that  plat  gave  cor- 
rect dimensions  of  lot.  Read  r.  Bart- 
l.-tt.  255  111.  76,  99  N.  E.  345. 
710-99  Morgan  r.  Ronfro,  30  Kv. 
'  .  R.  .-:^3,  99  S.  W.  311. 
Presumption  officers  did  duty  in  high- 


wav  proceedings.     Quinn  v.  Baage,   138 
la.' 426,  114  N.  W.  205. 
TlO-1     Christ    v.   Tent,    10   Okla.    375, 
S4   P.   1074. 

But  affidavits  cannot  be  introduced  to 
8Upi)ort  eX(ei>tions  to  report.  Schoen 
r.  Harris  (la.),  143  N.  W.  1108. 
711-2  Paulv  r.  Broa-Lnax,  157  Cal. 
386,  108  P.  271;  Andrews  r.  Wheeler, 
10  Cal.  App.  614,  103  P.  144;  Mvnck 
t\  Hembree,  136  Ky.  110,  123  S.  W. 
668;  Frederitzie  v.  Boeker,  193  Mo. 
22S,  92  S.  W.  227;  Runkle  v.  Weltv,  86 
Neb.  680,  126  N.  W.  139;  Clark  f. 
Thornburg,  60  Neb.  717,  92  N,  W.  1056; 
Bock  r.  Porlerfield,  80  Neb.  523,  114 
N.  W.  .597;  Hurn  r.  Alter,  SO  Neb.  1S.3, 
113  X.  W.  9,S6;  Green  r.  Horn,  12S  App 
Div.  6S6,  112  X.  Y.  S.  993;  Whitfield 
r.  Robertson,  152  X.  C.  97,  67  S.  E. 
494  (influential);  Philbrick  v.  S.,  S  O. 
X.  P.  (X.  S.)  374;  Seward  r.  Ca.sler, 
24  Okla.  275,  103  P.  740;  Trinwith  r. 
Smith,  42  Or.  239,  70  P.  816;  Collins 
r.  Clough,  222  Pa.  472,  71  A.  lo77 
(calls  for  adjoining  tracts  con<lusivo 
thev  had  been  located);  Propjior  r. 
Wohlwcnd,  Iti  X.  D.  110,  112  N.  W.  907; 
Taft  r.  Ward  (Tex.  Civ.),  124  S.  W. 
437;  Thatcher  r.  Matthews  (Tex.  Civ), 
105  S.  W.  1006;  Thayer  v.  Co.,  36  Wa.Mi. 
63,  78  P.  200;  Stangair  r.  Roads.  41 
Wash.  583,  84  P.  405;  Tucker  f.  Co., 
IS  Wyo.  97,  104  P.  529. 
See  Dent  r.  Simpson,  SI  Kan.  217.  105 
P.  542;  Keefe  r.  R..  75  X.  H.  116.  71 
A.  379;  Mover  r.  Langton,  37  Utah  9, 
108  P.  50S;"Gran.l  Cent.  M.  Co.  r.  Co., 
36  Utah  364,  104  V.  573. 
Monuments  control  field  notes  and 
jdats.  Caiiavaii  V.  Dugan,  10  X.  M. 
316, '62  P.  ••71. 

Original  comers  conclusive  though  lo- 
cated iiii-orrcitiv.  Washington  R.  Co. 
V.  Youn.L'.  -".»  rtaii  los,  SO  P.  3S2. 
No  presumption  line,  long  ai-quieaeed 
in,  |)roperlv  established.  .\tnsco8a 
Countv  r.  Alderman  (Tex.  Civ.),  91  S. 
W.  846. 

Official  character  of  stakes  and  monu- 
ments must  be  shown  by  party  relying 
on  them.  Pauly  f.  Broadnax,  157  CaL 
n^O.    ins   p.  127 1" 

Monuments  erected  after  conveyance 
do  not  affect  parties'  rights.  Talbot  f. 
Smith,  :^i^  Or.  117.  107  P.  4S0. 
Identification  must  be  clear  to  give 
natural  obje.  t  or  mnniiinent  controlling 
weight.  (Joss  r.  Golinsky,  12  Cal.  App. 
71.  106  P.  604. 
711-3    Sprcckcls  c.  Brown,  212  U.  S. 
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20S;  Ei'surrc.'tion  M.  Co.  c.  Co.,  129 
Foil,  (itis,  (M  r.  I'.  A.  ISO;  Meyer  ote. 
Co.  r.  Steinfol.l,  0  Aiiz.  2-15,  8o"P.  400; 
Chapniau  &  Dewov  Luiiib.  Co.  r.  Direc- 
tors, 100  Ark.  in,  139  8.  W.  ()2.'); 
^^■heele^  r.  Bcnjninin,  13G  Cal.  51,  68  P. 
313;  Meeker  r.  .Sini'iions,  10  Cal.  .\\>\>. 
2.'0,  101  v.  6S3;  Beniamina  f.  Clark.  3 
Haw.  247;  Barriujjer  r,  Davis,  141  la. 
419,  120  N.  \V.  O.i;  LiiMlo  r.  Blake, 
131  la.  le.l,  10.1  N".  W.  049;  Taylor  & 
Crate  r.  Forester,  148  Kv.  201,  146  S. 
W.  42S;  MeCrosky  v.  Wilson,  IM  Ky. 
377,  13S  S.  W.  379;  Combs  r.  Valontine, 
144  Kv.  1S4.  137  S.  W.  lOSO;  Jones  r, 
Hamilton,  137  Ky.  2.13,  12:)  S.  W.  695 
(otherwise  if  ealls  for  artificial  lines); 
Finlev  v.  Mea.lows,  134  Kv.  70,  119 
S.  W.  216;  Ken.lrick  r.  Hurchett,  2S 
Ky.  L.  R.  342.  89  S.  W.  239;  Tarvin 
f.  Co.,  25  Ky.  L.  R.  2246,  SO  S.  W. 
504;  Chambers  r.  Tharp.  20  Kv.  L.  R. 
271,  93  S.  W.  627;  Mor^'an  r.Renfro, 
30  Kv.  L.  R.  533,  99  8.  W.  311;  Hall 
r.  Caplis,  109  La.  4 S3,  33  S.  570;  Stew- 
art r.  May.  Ill  M.l.  162,  73  A.  460; 
Lvon  Conntv  r.  County,  34  Nev.  243, 
117  P.  827;  Mitdiell  r.  Welborn,  149 
X.  C.  347,  63  S.  K.  113;  Harris  r.  Top- 
pock,  18  O.  Dec.  266;  Wilson  v.  Si.Ue, 
4  O.  X.  P.  (N.  S.)  465;  Ajruew  r. 
Stron.l,  45  Pa.  Super.  82;  Eshleinan  r. 
Rankin,  32  Pa.  Super.  254;  Ro/.ellc  v. 
Lewis,  37  Pa.  Super.  563;  Rook  r. 
GreenewaM.  22  Pa.  Super.  641;  Coo])er- 
ative  B.  Bk.  v.  Hawkins,  30  R.  I.  171, 
73  A.  617;  S.  v.  Sulllow  (Tex.  Civ.), 
128  S.  W.  652  (order  varied  sli{.'litly) ; 
Granberrv  r.  Storev  (Tex.  Civ.),  127  S. 
W,  1122';  Rid^rell  r,  Atlierton  (Tex, 
Civ.),  107  S.  W.  129;  Bullion  etc.  >L 
Co.  r.  Co.,  36  Utah  329,  103  P.  SSI; 
Wells  r.  Lafforia,  112  Va.  522,  71  S.  E. 
713:  Hat.  her  r.  R.  Co.,  100  Va.  357, 
63  S.  E.  999  (no  prestimjition  of  con- 
flicf) ;  Mvlius  r.  Lumb.  Co.,  60  W.  Va. 
346,  71  S.  E.  404;  S.  r.  Kin;;,  64  W. 
Vn.  546,  63  S.  E,  468  (notwithstandin.!* 
v-.rro  conflict  as  to  identity  of  mon\i- 
ments);  Thompson  r.  Fuhrmann,  130 
Wis.  375,  110  N.  W.  236. 
See  Andrews  r.  Wheeler,  10  Cal.  App. 
614,  103  P.  144;  McNeelv  v.  Laxton, 
149  N.  C.  327,  63  S.  K.  27S;  Hu^'hcs 
V.  S..  57  Tex.  Civ.  306.  123  R.  W.  177. 
Contra,  Crosby  V.  Stevenson  (Tex.  Civ.), 
156  S.  W.  1110. 

712-4  Kentuckv  L.  etc.  Co.  r.  Crab- 
tree.  113  Kv.  022.  70  S.  W.  31;  Arms 
r.  Tity.  117' Minn.  20,  134  \.  W.  29S; 
Co-operative  B.  Bk.  r.  Hawkins,  30  R. 
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I.  171,  73  A.  617;  Wciitx.el  r.  Clausson, 
26  S.  D.  >9,  127  N.  W.  621;  Cochran 
r.  ("asey  (Tex.),  IL'S  S.  W.  1145;  Mas- 
tcrson  "r.  Ribblo,  34  Tex.  Civ.  270,  78 
S.  \V.  35S;  I'ilkerton  v.  Roberson,  110 
Va.  136,  Gr)  S.  E.  835. 
712-5  Barber  r.  Electric  Co.,  172  Ala. 
2S,  55  S.  364;  Kimball  r.  McKee,  149 
Cal.  435,  S(i  I'.  lONO;  Coss  r.  (Jolinsky, 
12  Cal.  App.  71,  106  P.  604  (if  marks 
of  jjovernment  survey  obliterated  and 
corners  cannot  be  located  measurementa 
f,'iven  in  field  notes  control);  Currier 
r.  .lones,  121  la.  160,  96  N.  W.  766; 
Howell  r.  Weinemann,  119  la.  256,  93 
X.  W.  279;  Rowell  r.  Clark,  119  la 
209,  93  N.  W.  2S0;  Daniel  v.  Co.,  137 
Ky.  535,  126  S.  W.  108  ("one  call  uf  a 
patent  is  of  as  much  dignity  as  an- 
other"); Finlev  r.  Meadows,  134  Kv. 
70,  119  S.  W.  216;  Bell  Co.  L.  etc.  Co. 
r.  Hendrick.son,  24  Ky.  L.  R.  371,  6S 
S.  W.  S12  (natural  object  not  clearly 
identified);  Chapman  r.  Hamblet,  100 
.Me.  454,  62  A.  215;  Hubbard  v.  White 
head,  221  Mo.  672,  121  S.  W.  69;  P.  r. 
Hall.  43  Misc.  iH,  88  N.  Y.  S.  276; 
Scabrook  r.  Co..  49  Or.  237,  89  P.  417; 
T'hristenson  v.  Simmons,  47  Or.  184,  82 
P.  S05;  Crosbv  r.  Stevenson  (Tex.  Civ.), 
156  S.  W.  1110;  S.  r.  Palacios  (Tex. 
Civ.),  150  S.  W.  229;  Love  V.  Jones 
(Tex.  Civ.),  138  S.  W.  1128;  Grigsby 
r.  Earle  (Tex.  Civ.),  138  S.  W.  448; 
S.  V.  Sulfiow  (Tex.  Civ.),  128  S.  W. 
652;  Ramseaur  r.  Ball  (Tex.  Civ.),  125 
S.  W.  590  (calls  for  distance  and  course 
^'iven  effect);  Coodson  r.  Fitzgerald, 
40  Tex.  Civ.  610,  90  S.  W.  898;  Hamil- 
ton V  Blackburn,  43  Tex.  Civ.  153.  05 
S.  W.  1004;  Jaggers  v.  Stringer,  47  Tox. 
Civ.  571,  lOfi  S.  W.  151;  Hatche'r  r.  R. 
Co.,  100  Va.  357,  63  S.  E.  909  (quot. 
jireceding  four  jmragraphs  of  text); 
C.reen  r.  Pennington,  105  Va.  801,  54 
S.  E.  877;  Davies  t\  Wickstrom,  56 
Wash.  154.  10.1  P.  454.  See  Ramsev  r. 
IMorrow,  133  Ky.  486,  118  S.  W.  296; 
Caldwell  L.  &  L.  Co.  r.  Erwin,  150  N. 
C.  41.  63  S.  E.  356;  Lance  v.  Rum- 
bough,  150  N.  C.  19,  63  S.  E.  357  (ex- 
ceptions to  general  rule);  Jordan  r. 
James,  53  Tex.  Civ.  40S,  115  S.  W.  872 
(call  for  nearest  beginning  point  pre- 
ferretl)  Toudoiize  r.  Keller  (Tex.  Civ.), 
IIS  S.  W.  185;  Stangair  V.  Roads,  41 
Wash.  5S3,  84  P.  405. 
Preference  In  calls  should  be  given  to 
those  that  inilirnte  irtentinn  of  grant- 
or. S.  r.  Palacios  (T.-r  f"iv.\  MO  S. 
W.  229. 
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Monuments  disregarded  if  line  of  su^ 

vey  not  in  doubt.     Lillis  f.  TJrrutia,  9 
Cal.  A[.p.  ojT,  99  r.  992. 
Coarse    and    cli3tauco    control    where, 
from  definite  beginniuy  [>uint,  they  wiJl, 


for.  Stensoff  v.  Jackson,  40  Tex.  Civ, 
328,  89  S.  W.  44.J. 

7115-14  Patentees  presumed  to  have 
made  entry  and  survey  of  vacant  land 
with     reference    to    well    known    older 


with    reasoiiablo    certainty,    locate    and    surveys;    this   presumption   is  strength- 
identify    the    line.      Guill    r.    O 'Bryan    ened  by  proof  of  understanding  entries 


(Tex.  Civ.),  121  S.  W, 

712-G     Wrigltt    r.    llurst,    122    Tenn. 

65C,  127  S.  V.'.  701;  iiarrera  ..  Gucrra 


and  surveys  so   made.     Bell  f.   Powers 

(Ky.),  121  S.  W.  991. 

3.ecourse  to  lines  and  calls  of  junior 


(Tex.  Civ.),  122  Jrf.  W.  902.     Sec  Pauly    surveyors  can  be  hud  only  when  there 
t.  Broaduax,  157  Cal.  38G,  lu*;  P,  271;    is    failure    to    locate    or    supply    monu- 


Poitevent  r.  Scarborough  (Tex.  Civ.), 
117  8.  W.  -113. 

Ck)utinuous  line. — Jackson   ;■.  Assn.,  51 
W.  V;i.  4»2,  41  :S.  E.  920. 
712-7     Liddle  v\   Blalvo,   131    Ta.    1^:, 
10.3   X.  W.  G49. 

713-8  Field  notes  prevail  over  plat 
made  therefrom.  : :  there  i  s  conflict. 
Lillis  r.  Urrutia,  '.'  Cal.  A]i]».  557,  99 
P.  992. 

713  Where  collaterally  in  issuo,  parol 
evidence  is  admissible  to  show  munici- 
l<al  l^oundaries.  Wabash  R.  Co.  v. 
Gretzinger  (Ind.),  10-1  N.  E.  09.  See 
also  Missouri  etc.  E.  Co.  r.  Bratcher, 
54  fox.  Civ.  10,  118  S.  W.  1091. 
713-9  Vincent  v.  Zilanton,  27  Ky.  L. 
B.  4S9,  85  S.  W.  703;  Jones  r.  Burkitt 
(Tex.  Civ.),  150  S.  W.  275  (junior  sur- 
vey); McCaleb  v.  Campbell  (Tex.  Civ.), 
lie  S.  W.  Ill;  Keystone  M.  Co.  v.  Co. 
(Tex.  Civ.),  90  S.  W.  64.  See  Horn- 
berger  r.  Giddings,  31  Tex.  Civ.  283,  71 
S.  W.  9*^9. 

"The  field  notes  are  complete  within 
themselves  and  contain  no  inconsistent 
calls,  and  can  be  identified  by  course 
and  distance  from  its  beginning  corner. 
Its  call  from  northeast  corner  2,458 
varas  to  ;i  corner  with  its  lnaring  trees 
shows  that  the  surveyor  actually 
stnj>ped  with  the  course  and  distance 
wliich  woulil  take  precedence  over  an 
unmarked  lino,  the  presum|)tion  of  law 
being  that  bearing  trees,  after  the 
lapse  of  more  than  50  years,  have  per- 
ished or  been  removed  and  that  the 
call  for  an  unmarked  line  not  found 
at  that  point,  and  not  accurately  found 
on  the  ground  elsewhere,  wag  by  mis- 
take on  the  j)art  of  the  surveyor  who 
supposed  tliat  the  lino  was  or  ought 
to  be  there.  Oliver  v.  Malionev,  61 
Tex.  610;  Moore  r.  Peiley,  68  Tex.  668, 
5  S.  W.  018;  McAnineh  r.  Freeman, 
63  Tex.  445,  4  S.  W.  ::n9."  Polk  Countv 
r.  Stevens  (Tex.  Civ.),  143  S.  W.  204. 
713-12     Prcsumjttioii,     purvr^-or      ran 


rnents.  Collins  v.  Clough,  222  Pa.  472, 
71  A.  1077. 

Presumption  city's  grantee  takes  to 
center  of  street  docs  not  pre\ail  where 
lity  owns  fee.  Webber  c.  Gillies,  112 
N.  Y.  S.  397. 

A  meander  line  is  not  evidence  of 
boundary  unless  in  case  of  mistake  or 
fraud.  Barringer  v.  Davis,  141  la  419, 
120   N.  W.  65. 

713-15  Laurentide  M.  Co.  v.  Fortiu, 
o9  Can.  Sup.  6S0;  Gilbert  v.  Finberg 
(Tex.  Civ.),  156  S.  W.  507.  See  Perry 
V.  Sheldon,  30  R.  I.  426,  75  A.  690. 
Statutes  declaring  what  surveys  shall 
be  evidence  do  not  affect  competency 
of  surveyor  not  within  them,  who  has 
surveyed  premises,  to  testify  to  result 
of  his  survey.  Ilopper  v.  Hickman, 
145  Mo.  411,  46  S.  W.  973;  Johnson 
r.  Boonville,  85  Mo.  App.  199;  Sominer 
r.  Compton,  52  Or.  17:!.  96  P.  124. 
Practise  to  ask  surveyors  if  they  know 
the  location  of  the  line.  Lobdell  r. 
iNorthville,  151  App.  Div.  384,  136  N. 
Y.  S.  113. 

713-16  Myrick  v.  Hembree,  136  Ky. 
nil,  123  S.  W.  668;  Fezler  v.  Gibson 
(Mo.),  166  S.  W.  1096;  Harris  v.  Cop- 
)iock,  18  O.  Dec.  266;  Rozelle  v.  Lewis, 
37  Pa.  Super.  563  (marks  and  monu- 
ments fixed  bv  parties);  Mvers  r. 
Moody  (Tex.  Civ.).  122  S.  W.  920. 
Evidence  of  recollection  many  years 
after  survev,  not  convincing.  Seabrook 
r.  ('o.,  54  Or.  172,  102  P.  795. 
713-17.  Grand  Cent.  M.  Co.  v.  Co., 
36  rtah  364,  104  P.  573. 
714  18  North  v.  Jones  (Ind.  App.), 
100  N.  E.  84;  Myers  r.  Moody  (Tex. 
Civ.),  122  S.  W.  920  (and  that  surveyor 
with  him  when  ho  found  line);  Coch- 
ran r.  Casev  (Tex.  (\\\),  128  S.  W. 
1145;  Cent.  M.  Co.  f.  Co.,  CC  Utah  364, 
104   P.  573. 

714-10  Thnrman  r.  Loach  (Kv.'), 
116  S.  W.  300;  :Mv.rs  r.  Moody  (Tex. 
Civ.").  122  S.  W.  920.     Contra,  if  survey 


out   lines    of   adjoining   surveys   called    unauthorized.     Do  Loney  r.  S.,  88  Ark. 
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311,  115  S.  W.  138.  See  Finherg  r. 
Gilbert  (Tex.  Civ.),  124  S.  W.  !»7!t. 
714-20  RatlifT  i.  May,  '27  Ky.  L.  W. 
164,  S4  S.  \V.  731;  tJuillorv  r."  Alliinis 
(Tox.  Civ.).  147  S.  W.  C85;  Cuill  r. 
O'Hryan  (Tox.  Civ.),  121  S.  \V.  MS; 
Mattlu'wg  r.  Thatcher,  33  Tex.  Civ. 
13:^  7t;  S.   W.  (-.1. 

Diflerent  mouument   cannot   be   substi- 
tuted.    Resurrection   M.   Co.   f.   Co.,    l-H 
Fe.].  ()()V.  JU  C.  C.  A.  ISO. 
Inadmissible    to    correct    mistake    in    a 
call.      Hamilton  r.    Hlackburn,   43    Tex. 
Civ.  l.-)3,  9.")  y,  W,  1094. 
714-21      Court   survey   cannot   correct 
mistake  in   government  survev.   Strunz 
r.  HoG<l.  44  Wash.  99,  87  P.  -in. 
714-22     Full       inquiry       permissible 
where  issue  is  as  to  correctness  of  |iriv- 
ate  survevs.     Humphrey  v.  Whitnev,  17 
Ida.  14.  103  r.  3S9. 

Witness  who  testifies  to  following  foot- 
steps of  surveyor  must  sliow  kiuiwlc.lpo 
of  latter  "s  marks,  (loldmau  r.  lladlev 
(Tex.  Civ.),  ]-2-2  8.  W.  Lr^l>. 
Quantity  of  land  obtained  out  of  a 
survey  is  relevant  to  show  lino  is  not 
where  jiartv  (daims.  Cothran  v.  Casey 
(Tex.  Civ.)'.  IL'S  S.  W.  114.J. 
715-23  Guillory  r.  Allums  (Tex. 
Civ.),  147  S.  W.  685;  Couch  v.  R.  Co., 
99  Tex.  464,  90  S.  W.  860;  Martin  f. 
Mitchell,  32  Tex.  Civ.  385,  74  S.  W. 
565;  Avers  r.  Beaty,  5  Tex.  Civ.  491, 
24   S.  W.  366. 

715-24  Rounds  r.  Ham  (Me.),  88 
A.  S02;  Roberts  r.  Hart  (Tex.  Civ.), 
165  S.  W.  473;  Gilbert  r.  Finberg  (Tex. 
Civ.),  156  S.  W.  507;  Kingsley  r.  Pat- 
terson (Tex.  Civ.),  115  S.  W.  105  (lines 
in  adjacent  surveys  consulteil  if  tied 
to  those  in  question);  Moreno  f.  S., 
64  Tex.  Cr.  6(10,  143  S.  W.  156;  Warner 
r.  Sapp  (Tex.  Civ.),  97  S.  W.  125; 
White  r.  Smith  (Tex.  Civ.),  67  S.  W. 
102S;  Sloan  r.  King,  33  Tex.  Civ.  537, 
77  S.  W.  48;  Selkirk  v.  Watkins  (Tex. 
Civ.),  105  S.  W.  1161;  Summerfield  f. 
White.  54  W.  Va.  311,  46  S.  E.  154. 
Field  notes  admissible. — Giddings  r. 
Thf.trtpsnn  (Tox.  C'lv.),  92  S.  W.  1043. 
Omitted  course  supplied  from  descrip- 
tion in  deed  to  adjoining  lot.  Zerbcy 
r.  Allan.  215  Pa.  383,  64  A.  587. 
715-25  Resurrection  M.  Co.  v.  Co., 
129  Fed.  66S,  64  C.  C.  A.  ISO;  Lecroix 
c.  Malone,  157  Ala.  434,  47  S.  725; 
Andrew  r.  Wheeler,  10  Cal.  App.  614, 
103  P.  144  Cotherwise  if  monuments 
not  set;  if  deed  calls  for  a  corner  as 
shown  by  a  designated  map  evidence  aa 


to  stakes  set  by  surveyors  of  adjoining 
lands  is  admissible);  Collins  r.  McKav. 
;:(i  Mont.  123,  92  P.  295;  Reed  r.  Hur- 
rell,  77  Neb.  76,  108  N.  W.  155;  Ny- 
Strom  f.  Lee,  16  N.  D.  561,  114  N.  \V. 
478;  Collins  r.  Clough,  222  Pa.  472,  71 
A.  1077;  White  r.  Amrhien,  14  S.  D. 
270,  85  N.  W.  191;  Douglas  L.  Co.  v. 
Co.,  107  Va.  292,  58  S.  K.  1101;  Stan- 
gair  V.  Roads,  41  Wash.  5S3,  84  P.  405; 
Hrew  r.  Nugent,  136  Wis.  336,  117  N. 
W.    SI 3. 

Evidence  of  reputation  as  to  location 
of  lost  monument  inadmissible  where 
it  can  be  ascertained  from  a  deed. 
Smith  r.  Trustees,  89  App.  Div.  475,  86 
N.  Y.  S.  34. 

Extrinsic  evidence  admissible  to  locate 
li(;:inning  corners.      Matthews   v.   That- 
eher,   ;;3   Tex.   Civ.   13:^,   70  S.   W.  61. 
Opinions    not     admissible. — Lecroix     v. 
Malone.   157   Ala.  434,  47   S.   725. 
7ie-26     Davics      f.      Wickstrom,      56 
Wash.   154,  105   P.  454. 
716-27     Function  of  resurvey.  Perelea 
/.   (iross,   }':ii    Wis.    122,   105   N.  W.   217. 
Evidence  insufficient  to  sustain  location. 
Kwell    r.   Hauser,    140   Ky.   459,    131    S. 
\V.  1^6. 

716-29  Survey  not  rejected  because 
surveyor  began  at  northern  extremity 
instead  of  southern  as  original  survevor 
did.  Shrake  c  Laflin,  3  Neb.  (Unof.) 
4S9.  92  N.  W.  184. 

716-30  Morgan  r.  Renfro,  30  Kv.  L. 
R.  r,?,?,,  99  S.  W.  311;  Barrow  r.  Lvons, 
3'^  Tex.  Civ.  585,  ^O  S.  W.  773. 
Resurveys  must  be  made  according  to 
iiistnictions  of  general  land  office. 
Phillips  r.  Tlink,  21  S.  D.  561,  114  N. 
W.  699;  Nvstrom  r.  Lee,  16  N.  D.  561, 
114   N.  W.  4  7S. 

Actual  location  of  'boundaries  on 
ground  may  be  shown  by  parol.  Mid- 
dlebrooks  r.  Sanders  (Ala.),  61  S.  SOS. 
717-31  Cnnibs'r.  Valentine,  144  Ky. 
ISJ.  137  S.  W.  lOSO;  Morgan  r.  Lewis, 
29  Kv.  L.  R.  197,  92  S.  W.  970;  Hiam- 
bers  V.  Tharp.  29  Kv.  L.  R.  271,  93  S. 
W.  627;  Asheville  L.  Co.  v.  Lang,  146 
N.  C.  311.  59  S.  E.  703;  Marshall  r. 
Corbett.  137  N.  C.  555.  50  S.  E.  210. 
717-32  Runkle  r.  Weltv,  86  Neb.  680, 
126   X.  W.   139. 

Survey  must  be  construed  by  reference 
to  calls  in  grant;  these  cannot  be  aided 
by  reference  to  lines  and  calls  in  other 
surveys  not  mentioned  in  field  notes. 
Coleman  Countv  r.  Stewart  (Tex.  Civ.), 
65  S.  W.  383. 
717-33     Monuments    control     courses 
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and  distances  given  on  plat.     Brew  v. 
Nugent,  130  Wis.  336,  117  X.  W.  813. 
717-35     McDonald    v.    McCrabb,    47 
Tex.  Civ.  259. 10.3  S.  W.  238;  Battles  v. 
Barnett  (Tex.  Civ.),  100  S.  W.  817. 
717-36     Whitfield  v.  Rcberson,  152  ]S. 
C.  97,  G7   S.  E.  494. 
717-37     Leonard  v.  Forbing,  109  La. 
220,  33  S.  203;  S.  v.  Co.,  119  Tenn.  47, 
104  S.  W.  437   (presumption  as  to  per- 
manency    of     boundary     lines) ;     Mat- 
thews V.  Thatcher,  33  Tex.  Civ.  133,  7G 
S.  W.  61.     See  Hornberger  v.  Giddings, 
31  Tex,  Civ.  283,  71  S.  W.  989. 
That  a  lost  corner  was  at  a  specified 
l)lace.     Taylor  &  Crate  v.  Forester,  148 
Kv.  201,  146  S.  W.  428. 
717-38     See  Lillis  v.  Urrutia,  9  Cal. 
App.  557,  99  P.  992. 
718-4()    Eced  v.  Burrell,  77  Neb.  76, 
108   N.  W.  155. 

Possession  for  fifty  years  under  an  an- 
cient deed  is  cogent  evidence  of  tho 
original  boundaries.  Busbee  r.  Thomas, 
175  Ala.  423,  57  S.  587,  cit.  Owen  v. 
Bartholomew,  9  Pick.  (Mass.)  519;  Aid- 
rich  r.  Griffith,  66  Vt.  390,  29  Atl.  376. 
Lost  monuments  presumed  to  have  been 
at  distances  called  for.  Keystone  M. 
Co.  r.  Co.  (Tex.  Civ.),  96  .S.  W.  64. 
A  stake  found  a  long  distance  from 
land  in  question  not  admissible  though 
stakes  of  original  survey  destroyed  and 
it  was  found  within  territory  surveyed 
originally  with  land  in  question.  Pauly 
r.  Broadnax,  157  Cal.  3SG,  108  P.  271. 
Location  and  recognition  of  highway 
and  line  fences  may  be  proved  as  in- 
dicating location  of  original  monument. 
McAnich  v.  llulso,  113  la.  58,  84  X.  W. 
914.  But  if  boundaries  of  former  and 
location  of  latter  cannot  bo  definitely 
established,  original  location  of  corner 
as  shown  by  surveys  based  on  other 
established  corners  of  same  survey  will 
control.  Leathers  r.  Oberlandcr,  139 
la.  179,  117  N.  W.  30. 
718-41  Shaw  r.  Johnston,  17  Ida. 
676,  107  P.  399;  Sullivan  r.  R.  Co.,  251 
111.  108,  95  N.  E.  lOSl;  Wliitc  v.  Jeffer- 
son, 110  Minn.  276,  124  N.  W.  373,  125 
N.  W.  262  (otherwise  if  street  vaca- 
ted); Woolf  V.  Woolf,  131  App.  Div. 
751.  116  N.  Y.  S.  104.  ; 

See  Mappin  v.  Liblertv,  L.  K.  (1903),  1  ' 
<h.  Div.  118,  72  L.  J.'  Ch.  63,  87  L.  T. 
N.  S.  523;  Dickinson  v.  Co.,  77  Ark. 
570,  92  S.  ^\.  21 ;  Everett  r.  Pall  River, 
1<59  Mass.  513,  75  X.  E.  946;  Gray  r. 
Kellev,  194  Mas^.  533,  SO  N.  E.  651; 
Pell  r.  Pell,  35  Misc.  472,  71   X.   i".  S. 


1092,  169  N.  T.  607,  62  N.  E.  1099,  73 
N.  Y.  S.  81;  Warren  r.  Gloversvilk',  SO 
X.  Y.  S.  912;  Mott  v.  Eno,  97  App.  Div. 
580,  90  N.  Y.  S.  008;  Paige  v.  K.  Co., 
178  N.  Y.  102,  70  N.  E.  213;  Pittsburgh, 
etc.  B.  Co.  V.  Co.,  208  Pa.  73,  57  A.  191; 
Carter  v.  Lebzelter,  45  Pa.  Super.  478; 
Faulkner  v.  Rocket,  33  R.  I.  152,  SO  A. 
380;  Sweatman  r.  Bathrick,  17  S.  D. 
138,  95  X.  W.  422;  Wegge  v.  Madler, 
129  Wis.  412,  109  X.  W.  223. 
Boundary  on  a  way. — Lemay  v.  Purtado, 
182  Mass.  280,  C.3  X.  E.  395;  Gould  f. 
Wagner,  196  Mass.  270,  82  X.  L.  10; 
McKenzie    v.    Gleason,   184    Mass.    452, 

69  X.  E.  1076. 

Rule  does  not  apply  to  railroad  right 
of  way.  Couch  v.  R.  Co.,  99  Tex.  464, 
90  S.  W.  SuO. 

otream. — Walls  v.  Cunningham,  123 
Wis.  340,  101  X.  W.  696. 
Quantity  of  land  actually  within  de- 
scription of  deed  is  evidence  to  rebut 
l)resuraption.  Kennedy  r.  Co.,  77  App. 
Div.  4S4,  78  X.  Y.  S.  937. 
No  presumption  if  conveyance  by  mu- 
nicipal authorities.  Graham  r.  Stern, 
51  App.  Div.  406,  64  X.  Y.  S.  728, 
168  X.  Y.  517,  61  N.  E.  891,  85  Am. 
St.  694. 

Piiblic  highways  which  were  such 
when  Xew  York  was  a  Dutch  colony 
are  owned  bv  public.  Paige  r.  R.  Co., 
178  X.  Y.  102,  70  X.  E,  213;  Lansing 
V.  R.  Co.,  38'  Misc.  384,  77  N.  Y.  S. 
889. 

Presumption  of  intention  to  convey 
fee  to  entire  street  where  control 
ceases  to  bo  of  importance  to  grantor. 
See  Johnson  r.  Grenell,  112  App.  Div. 
r,20,  9S  X.  Y.  S.  629,  188  X.  Y.  407, 
81  X".  E.  161. 

Exception  is  sometimes  made  where 
all  the  land  originally  granted  by 
single  owner.  Seery  i'.  Waterbury,  83 
Conn.  567,  74  A.  908;   Ames  r.   Hilton, 

70  Mo.  36.  Contra.  Fisher  v.  Smith, 
9  Gray  (Miass.)  441;  McKenzie  r.  Glea- 
son, 184  Mass.  4o2,  69  X.  E.  1076,  100 
Am.  St.  566. 

Private  alleys  within  rule  if  opened. 
Saccono  v.  Co..  224  Pa.  554,  73  A.  971; 
Oliver  V.  Ormsbv,  224  Pa.  564,  73  A. 
973. 

718-42  Winchester  v.  Pavne,  10  Cal. 
Aj.]..  501,  102  P.  531;  Huff  r.  Co..  195 
111.  257,  63  X.  E.  105;  W.  U.  T.  Co. 
f.  Krueger,  36  Ind.  App.  34  8.  74  N. 
E.  25;  Hamlin  r.  Atty.-O.,  195  Mass. 
309.  SI  X.  E.  275;  Van  Winkle  r.  Van 
Winkle,    184   N.   Y.    193,   V7   N.   E.   33; 
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Wat3on  r.  New  York,  G7  App.  Div.  .'73, 
73  N.  Y.  S.  1027,  175  N.  V.  47r>,  (>7 
N.  E.  1091;  In  ro  Oponinj?  of  rremoiit 
Ave,  71  Misc.  4S0,  130  N.  V.  S.  oIO; 
Jacquoniin  r.  Fiiinognn,  39  Misc.  62S, 
80  X.  Y.  S.  207;  Tiotjcn  r.  Palmor,  121 
App.  Div.  233,  105  N.  Y.  S.  790. 
718-43     Bovd  r.  "R.  Co.,  28  Pa.  C.  C. 


opinion  .ns  to  looation  of  tlie  lino.  Wind- 
uip  Ciulf  ('.  Co.  r.  C'anij)holl  (W.  Va.), 
7S  S.  E.  3S4,  (list.  Mvlius  r.  Lumb.  Co., 
('.!•  W.  Va.  340,  71  S.  K.  404. 
Rebuttal  of  I  \-port  opijiion.  Clark  t*. 
(i.illM^'hcr.  7:  Vt.  .131,  n2  .\.  .'nO. 
Witness  need  not  Ix)  a  surveyor  to  tes- 
tify to  iiioaHuroniont  of  a   lot  made  by 


314;    Wioss    r.    Goo.lhuo,    4G    Tex.    Civ.  '"'"'solf.      Ounkcl    ,>.    Seiberth,    27    Ky 

142,    102    S.    W.    793    falley).      Express  ^^-  T^-   I"-',  ^o  S.  W.  733. 

words     oxrludin^     hi<:hway     necessary.  Opinions   of   other   surveyors   ineompe- 

Van    Winkle   r.   Van    Winkle,   39   Misc.  t^'"*   to  show  how  lines  should   be   run 


.593.  Si)  N.  Y.  S.  G12. 
719-41     Comp.  Trowbridpo  r.  Ehrich, 
lir.  App.  Div.  4.^57.  101    N.  V.  S.  9'.i.-,. 
719-15     Line   of   adjoining   property 
mn\  be  shown.     Borouyh  v.  Shapiro  (X. 
J.t".  f»0  A.  29.'5. 

719-16  Thompson  r.  Afalonev,  199 
111.  27R.  05  N.  E.  230.  93  Am.  St.  133. 
See  Owen  r.  Brookport.  2ns  111.  3.",  00 
N.  E.  952;  Smith  r.  Bcloit,  122  Wis. 
390.  100  X.  W.  S77. 

719-47     Woolf    r.    Woolf,    131     App. 
Div.  751.  110  X.  Y.  S.   104. 
CJorresponding   presumption   as   to   pri- 
vate   ways    may    be    rebutted    by    evi- 
dence of  acts  of  i>arties  subsequent  to 


whero  survovor  who  maile  Ihem  testi- 
fied and  calls  of  doo<l3  are  dear.  (Iriniin 
r.  Barbee,  29  Tex.  Civ.  325,  08  S.  W. 
098. 

Testimony  of  non-expert  who  located 
lines  from  governiiicnt  monuments  will 
;»revail  over  a  rcsurvey  not  based  on 
such  moiuiments.  Batv  r.  Elrod,  00 
Xcb.  735.  92  X.  W.  1032,  97  N.  W.  343. 
Not  reversible  error  to  receive  opinir)ns 
based  on  facts  fully  stated.  Andrews 
r.  Wheeler,  10  Cal.  Aj.p.  014,  103  P. 
Ml. 

Comparative  age  of  marks  on  trees  may 
be  shown  bv  exjH'rt  surveyor.  Cochran 
V.  Casey  (Tex,  Civ.),  12S  S.  W.  1145. 


conveyance.    Frost  v.  Jacobs,  204  Mass.  )  721-57     Evidence   of   excessive   acre- 
1,   90   X.   E.   357.^  ,  ape    in    adjacent    surveys    ina<imissiblo 

Best  available  evidence  received  in  nb     where  construction  must  bo  by  courses 
seme    of    ofli.  ial    records.       Winchester  I  and    distances.      Matthews   r.   Thatcher, 


f.  Payne,  10  Cal.  Ai>p.  501.  102  P.  r,?,] 
719-4S     C.'Miii)bell  r.  Seattle,  59  Wash. 
612.  no  P.  510. 

720-50  Smith  r.  Stacev,  68  App.  Div. 
521.  73  X.  Y.  S.  1022. 
Declarations  of  grantor,  contemporan- 
eous with  deed,  ailmissible.  Kix  v. 
Smith.  145  Mich.  203,  10.^  X.  W.  091. 
720-51  Andrews  r.  Wheeler,  10  Cal. 
App.  014,  103  P.  144;  Clarke  r.  Case, 
144  Mich.  148,  107  X.  W^  893;  Thacker 
r.  Wilson  (Tex.  Civ.).  122  S.  W.  939. 
If  evidenco  is  such  as  to  enable  jury 
to  ]»ass  upon  the  fai'ts  opinions  not 
admissible.  Keefe  r.  R.,  75  X.  H.  110, 
71    A.  379. 

720-5.1  Chappelle  v.  Roberts,  150  .A In 
457,  43  S.  4SJ);  Brnndred  r.  McT.anjih- 
lin,  213  Pa.  115,  62  A.  505  (engineer 
who  made  measurements  can  testify  to 
location  of  boundary,  though  quest irn 
calls  for  opinion).  Contra.  Goodson 
r.  Fitzgerald.  52  Tex.  Civ.  329.  115  S. 
W.  50  (^surveyor's  opinion  line  ho  ran 
was   original). 

Opinion  of  expert  surveyor  .is  t  .  iden- 
tity of  certain  trees  as  monuments 
or  their  correspondence  with  the  calls 
of  a  patent,  is  admissible,  but  not  his 


33  Tc.v.  Civ.   133.  70  S.   W.  01. 
721-59     Camp  rs.  League  (Tex.  Civ.), 
92    S.    W.    I(i02;    Sinniions    r.   .Tamieson, 
32  Wash.  019.  73  P.  700. 
721-Gl     Rowell     r.     Weinemann,    119 
To.  25(5.  03  X.  W.  279. 
Surveyor  may  testify  line  he  ran  cor- 
responded  with   call   jii   original   survey. 
TTamiiton    r.    Saunders    (Tex.   Giv.),   73 
S.  W.   1009. 

721-02     See  Pereles  V.  Gross,  120  Wis 
T22.  105  X.  W.  217. 

721-63     See    Seborg    V.    Bk.,    141     la. 
99.  119  N.  W.  378. 

722-65     Cochran  r.  Casev  (Tex.),  12S 
3.  W.  1145, 

722-69  Opinions  based  on  statementg 
made  bv  survevors.  inadmissible.  Reh- 
fnss  r.  Hill.  213  111.  110.  90  X.  E.  ls^7. 
But  a  witness  may  testify  from  personal 
knowledge  as  to  lo<'ntion  of  the  bound 
aries  of  an  incorporated  town  and 
where  certain  people  lived  with  refer- 
ence to  those  limits.  Such  tostinion.y 
while  in  the  nature  of  a  conclusion  is 
not  objectionable  on  that  ground.  In- 
dependent School  Dist.  t".  Dist.  Xo.  ^ 
(Ta.),  144  N.  W.  592.  Testimony  of 
residents  as  to  whether  a  station  was 
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within  boundaries  of  Indian  reserva- 
tion is  aflmissible.  Stewart  r.  U.  S., 
211  TV.i.  11  (C.  r.  A.). 
Testimony  of  people  familiar  with 
changes  in  a  river  bed  for  fifty  years 
is  competent  to  show  boundary  line  of 
a  state  formed  by  center  of  river.  Coult- 
hard  v.  Mcintosh,  143  la.  3S9,  122  N. 
W.  233. 

722-74     See  De  Loney  v.  S.,  88  Ark. 
311.  115  S.  W.  138. 


tucky  L.  Co.  V.  Crabtree,  113  Ky.  922, 
70  S.  W.  31;  Peters  -:.  Tilghnian,  111 
Md.  227,  73  A.  726;  City  of  Mavsville 
.  Truex,  235  Mo.  619,  139  S.  AV.  290; 
P-rensteiu  c.  R.  Co.,  119  N.  Y.  S.  1; 
Locklear  v.  Paul,  163  N.  C.  338,  79  S. 
[•:.  617;  Yow  V.  Hamilton,  136  N.  C.  357, 
48  b.  E.  782;  Broadwell  v.  Morgan,  143 
N.  C.  475,  55  S.  E.  340;  Bland  r.  Beaa- 
ley,  140  N".  C.  628,  53  S.  E.  443;  Thacker 
^.   Wilson    (Te.x.  Civ.),  122   S.  W.  938; 


Statements  in  Williamson's  History  of  j  Ooodson    .  Fitzgerald,  40  Tex.  Civ.  619, 

Maine,    admissible.      Lazell      ■.    Board-  I  90  S.  W.  898;  Douglas  L.  Co.  v.  Thayer, 

man,  103  Me.  292,  69  A.  97.  '  10"  Va.  292,  58  S.  E.  1101. 

722-75     Proceedings    of    city   council  i  See  Locklear  v.  Paul,  163  N.  C.  338,  79 

ten<ling    to    show    territorj'    had    beenp^-  E-  ^117. 

annexed    to    city    admissible,    in    con-    But  not  admissible  to  prove  ownership, 

junction  -with  proof  of  exercise  of  au-    Sullivan   v.    Blount    (N.    C),    80    S.    E. 

thority  over  same,  to  show  such  terri-    s02. 


tory  was  in  city,  though  ordinance  pro- 
viding  for  its  annexation   not    offered. 
Missouri,    etc.    R.    Co.    r.    Bratcher,   54 
Tex.  Civ.  10,  118  S.  W.  1091. 
723-76     Russell  b\  Robinson,  <53  Ala. 
327,  44  S.  1040;  Elms  r.  Elliott,  120  La. 
978,  57  S.  307;  Paget  Sound  Nat.  Bk.  r. 
Fisher,  52  Wash.  246,  TOO  ?.  724. 
See  Cranberry  v.  S.   (Ala.),  63  S.  975. 
See  also  2-713;  Wabash  R.  Co, 
inger  (Ind.),  104  N.  E.  69 


Boundary  must  have  been  of  such  na- 
ture as  to  have  provoked  local  discus- 
sion and  general  interest.  Matthews 
r.  Thatcher,  33  Tex.  Civ.  133,  76  S.  W. 
61. 

Witness  may  testify  he  !iad  heard  a 
stream  designatc<l  by  name  given  in 
one  of  the  calls  of  the  grant  in  ques- 
tion. McNeelv  r.  Laxton,  149  N.  C. 
Gret-  I  327,  63  S.  E.  278. 

"It  is  well  established  with  us  that, 


723-77  Andrews  r.  Wheeler,  10  Cal.  under  certain  restrictions,  evidence  of 
App.  614,  103  P.  144  (though  subsc- 1  this  character  will  be  received  on  ques- 
quent  to  deed);  Klinkner  r.  Schmidt,  ,  tions  of  private  boundary.  Its  admis- 
114  Ta.  695,  87  X.  W    661.  1  sion  is  based  on  the  principle  of  neces- 

Docla rations  of  one  apparently  without  '  sity,  and  is  to  a  large  extent  subject 
knowledge,  inadmissible.  Smith  r.  Stan-  '  to  what  is  sometimes  termed  the  'best 
ley.  114  Va.  117,  75  S.  E.  742.  'evidence  rule;'  that  is,  it  is  competent 

Testimony  of  old  inhabitants  inadmis-  wliou  from  lapse  of  time  or  unusual 
sible  to  establish  public  owner.ship  of  i  conditions  better  evidence  of  a  rele- 
land  to  which  plaintiff  shows  paper  i  vant  fact  is  not  likely  to  be  attain- 
title.  Dawson  v.  Orange,  78  Conn.  96,  ni,ie/'  p^r  Hoke.  J.,  iii  Lamb  r.  Cope- 
61    A.  101.  land,  158  N.  C.  136.  73  S.  E.  797.  where 

723-SO  Burden  on  party  who  claims  evidence  of  reputation  as  to  a  corner 
title   to   land   by   reason    of   change    in  I  being  at  a  pine  stump  was  excluded  be- 


channel  of  watercourse  constituting 
Ixiundary  between  state  to  substantiate 
his  claim.  Plummer  v.  Marshall  (Tex. 
Civ.\  126  S.  W.  1162. 
723-82  Morrison  v.  "Holder,  214 
:\loss.  366,  101  N.  E.  1067. 
723-83  Hornsby  v.  Tucker  (Ala.),  61 
S.  02^. 

723'-86  Sullivan  r.  Blount  (N.  C), 
80  S.  E.  892;  Locdxlear  r.  Paul,  163  N. 
C.  338,  79  S.  E.  617  (comparatively  re- 
mote). 

724-87  Busbeo  r.  Thomas.  175  Ala. 
423,  .".7  S.  5S7;  Southern  T.  Wks.  r.  R. 
Co..  131  Ala.  619.  31  S.  723:  Rowell  v. 
Weinemann,  119  Ta.  2."6,  93  N.  W.  279; 
Scott  t;.  Co.  (Ky.),  122  S.  W.  202;  Ken- 


cause  not  ancient. 
Reputation  begun  by  person  without 
knowledge  inndmissible.  Stato  r.  Dav- 
ton  Lumber  Co.  (Tex.  Civ.'),  ir,9  S.  W. 
391. 

724-88     Comp.      Thurman     r.     Leach 
(Ky.).  116  S.  W.  300. 
724-89     Justice  r.  .Tustice  (Ky.),  124 
*=;.  W.  351. 

Reputation  originating  seventeen  years 
back  not  coniiietent.  Bland  r.  Beasley, 
1 40  X.  C.  62*^.  53  S.  E.  443. 
Disputed  monuments  may  be  corrobor- 
ated by  sliowing  they  correspond  with 
lines  of  earlv  settlers.  Bridenbaugh  V. 
iMyant,  79  Neb.  329,  112  N.  W.  571. 
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72I-0O  Phillips  r.  Stewart,  '29  Ky. 
L.  li.  lll»9,  l»7  S.  W.  0;  llayamuu  r. 
liiMiiiiai  It,  liiL'  N.  C.  3M,  7S  «.  K.  2ii;». 
Beputatiou  must  be  general. — lilantl  r. 
Boask'V,  siij'ra.  Tostiiiuuiv  l>y  fimr  wit- 
nessi's  of  a  party 'h  jiosscs.sion  niiil  culti- 
vation ol'  la  ml  for  u  st'rios  of  yoars  is 
not  eviili'iuo  of  general  rei>utatiun. 
llenton  v.  Allen,  132  On.  11,  03  S.  E. 
626. 

723-91  Keefc  r.  R.,  75  X.  H.  llti,  71 
A.  37i>.  Contra  if  monuments  in  exist- 
ence.    Philliriek   r.  S.,  S  0.  N.   P.    (N 

s.)  :;7i. 

725-!)5  Hamilton  r.  &mith,  74  Conn. 
374,  oO  A.  .ssi;  Phillips  V.  Stewart,  29 
Ky.  L.  R.  1199,  97  S.  W.  6.  See  Yow 
V.  Hamilton,  13G  N.  C.  3.")7,  48  S.  E. 
782;  IJullar.l  r.  llollingsworth,  140  X.  C. 
6b  I,  :>:]  S.   E.  441. 

72C-96  Contra.  Kecfe  r.  K.,  75  N. 
H.  llf"),  71  A.  379,  declarations  of  rail- 
roatl  foreman  as  to  riglit  of  way,  thou^jh 
not  niaile  on  land,  boumlary  of  which 
not  indicated,  and  he  formerly  owned 
plaintilY  "s  land. 

7i:G-97  Krhfuss  r.  Hill,  243  Til.  140, 
90  N.  E.  1S7  (or  without  .iuris<liction) ; 
Caldwell  L.  &  L.  Co.  v.  Triplett,  151 
N.  C.  409,  66  S.  E.  3J3;  Yow  r.  Hamil- 
ton,  136  X.  C.  357,  48  S.  E.  782;  Bui- 
lard  r.  HoUingsworth,  140  N.  C.  634,  53 
S.  E.  441;  Hill  v.  Dalton,  140  N.  C.  9, 
52  S.   E.  273.- 

Eule  declarant  must  be  dead  applies  to 
h'^arsay,  but  init  to  evidence  of  common 
reputation.  Hemphill  r.  Hemj)hill,  13S 
N.  C.  504,  51  S.  E.  12. 
Declaration  need  not  be  made  when 
declarant  on  bouudary  if  it  ndates  to 
siiuie  nmnumcat  or  natural  ol).ii'it,  or 
be  fortified  by  evidence  of  occupation 
and  ac(|uiscencc  tending  to  give  land 
Bonic  drfinite  location.  CaMwell  L.  & 
L.  Co.  r.  Triplett,  151  N.  C.  409,  60 
S.  E.  313. 

720-98  Togni  r.  Slocomb,  12  Cal. 
App.  7:!3,  lOS  P.  723. 
72G-99  Driver  r.  King,  145  Ala.  585, 
40  S.  315;  Togni  r.  Slocomb,  12  Cal. 
App.  533,  108  P.  723;  Thurman  r.  Lench 
(Kv.),  116  S.  W.  300;  Emmett  r.  Perry, 
100  Me.  ir.9,  60  A.  872;  Dibble  r.  Cole, 
102  App.  Div.  229.  92  X.  Y.  S.  938; 
Brcnatein  r.  R.  Co.,  119  X.  Y.  S.  1; 
Finrannon  r.  SiuMerth,  144  X.  C.  587, 
57  R.  E.  337;  Warner  r.  Sapp  (Tex. 
Civ/l.  97  S.  W.  125;  Matthews  v. 
Thatcher.  33  Tex.  fiv.  133,  70  S.  W.  61; 
Hath-'w.'iv  r.  ni)sl:iTit.  77  Vt.  Ifif),  7,9  A. 
835. 


Recitals  in  deed  hearsay,  and  incompe- 
tent. Heinphiil  c.  Hemphill,  lob  X.  C. 
:.<il,  51  S.  E.  -IL'. 
Declarations  of  defendant  against  in- 
terest, ailuiissible.  .Manuel  f.  Elynn,  5 
t  al.    Al>p.    319,    90    P.    403.      Possession  ; 

untler  Nerbal  contract  does  not  niuko  i 
declarations  comjietent.  S.  v.  King,  04 
W.  Va.  540,  03  S.  E.  408.  Otherwise 
as  to  declarations  of  tenant  or  equit- 
able owner  of  ailjoining  land  if  paper 
title  in  landlord  or  trustee.  S.  v.  King, 
supra. 

726-1  Cadwalnder  f.  Price,  111  Md. 
31U,  73  A.  273;  Hill  r.  Dalton,  140  X.  C. 
9,  52  S.  E.  273. 

Not  convincing  if  inconsistent  with 
declarant's  prior  acts.  I'restou  v.  \  an- 
hoose  (Ky.),  J 10  S.  \V.  279. 
Declarations  of  living  owner,  made  on 
land,  competent  against  him  anil  those 
who  claim  under  him.  Abbott  r. 
Walker,  2U4  Ma.ss.  71,  90  X.  E.  4u.-,. 
Admission  of  former  owner. — Smith  r. 
Stanley,  114  Va.  117,  75  S.  E.  742. 
726-2  Goodson  v.  Fitzgerald,  4U  Tex. 
Civ.  019,  90  S.  \V.  898.  But  see  Haga- 
man  v.  Bernhardt,  102  N.  C.  381,  78 
S.   E.  209. 

Contra.  Table  Rock  L.  Co.  v.  Branch, 
150  X.  C.  240,  03  S.  E.  948. 
727-a  Mellor  v.  Walmesley  L.  li. 
(1905),  2  Ch.  Div.  (Eng.)  164;  Thur- 
man r.  Leach  (Ky.),  116  S.  W.  300; 
Kcvstone  M.  Co.  v.  Co.  (Tex.  Civ.),  90 
S.   W.  04. 

728-9  But  inadmissible  to  show  orig- 
inal corners  in  al>scii(e  of  showing  of 
knowledge.  S.  r.  Lumber  Co.  (Tex. 
<iv.),  159  S.  W.  391. 
729-14  Morcom  v.  Baiersky,  10  Cal. 
App.  480,  117  P.  500;  Fulton  Light, 
etc.  Co.  r.  S.,  62  Misc.  1S9,  110  X.  V.  S. 
1000.  Sec  Hamilton  r.  Smith,  74  Conn. 
374,  50  A.  SS4;  Cravath  V.  Baylis,  113 
App.  Div.  666,  99  N.  Y.  S.  973;  Camp 
r.  League  (Tex.  Civ.),  92  S.  W.  1002. 
729-15  Thurman  r.  Lcaeh  (Ky.),  110 
S.  W.  300;  Cadwalader  r.  Price,  ill  Md. 
:;io.   7."    A.   273. 

The  phrase  in  old  deeds,  ".Tohn  Smith's 
tr;ict  of  land,"  implies  "no  assertion 
of  title,  but  simply  of  reputation  and 
recognition."'  Whitwell  V.  Spiker,  238 
Mo.  629,  142  S.  W.  248. 
729-17  Table  Rock  L.  Co.  r.  Branch, 
150  X.  r.  24fi,  63  S.  E.  94S; 
Hamilton  r.  Smith,  74  Conn.  374,  50  A. 
881:  Sullivan  r.  Blount  (X.  C),  80  S. 
F.  802;  Locklear  r.  Paul,  163  N.  C.  338, 
79  S.  E.  617;  Mechanics'  Bk.  &  Tr.  Co. 
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t\  Whilden,  lo9  K.  C.  280,  7-i  S.  E. 
1047;  Bullard  v.  HoUingsworth,  140  N. 
C.  634,  53  S.  E.  441;  Hemphill  r.  Hemp- 
hill, 138  N.  C.  504,  51  S.  E.  42;  Hill  v. 
Dalton,  140  N.  C.  9,  52  S.  E.  273;  Yow 
V.  Hamilton,  136  N.  C.  357,  48  S.  E. 
782;  Westfelt  v.  Adams,  131  N.  C. 
379,  42  S.  E.  823. 

729-18  Betts  v.  Gahagan,  212  Fcl. 
120  (C.  C.  A.);  Southern  I.  Wks.  r.  R. 
Co.,  131  Ala.  649,  31  S.  723;  Collins  r, 
Clough,  222  Pa.  472,  71  A.  1077. 
730-19  Sufficient  if  monument  de- 
scribed can  be  ideritifieil.  Westfelt  r. 
A.lams,  131  N.  C.  379,  42  S.  E.  823. 
730-22  Comp.  Independent  School 
Dist.  V.  Dist.  No.  8  (la.),  144  N.  W. 
592. 


BREACH  OF  PEOMISE 

Right  of  Action. — 1  Standard  Proc. 
54(5. 

Form  of  Action. — i  Standard  Proc.  547. 
Parties. — 4  Standard  Puoc.  548. 
Abatement  and  Survival. — 4   Standard 
Proc.  54 S. 

Statute  of  Limitations, — 4  Standard 
Proc.  549. 

The      Complaint      or      Declaration. — i 
Standard  Proc.  549. 
The     Plea     or     Answer. — 1     Standarb 
Proc.  554. 

The  Process. — i  Stand.vrd  Proc.  556. 
734-3     Grubbs  v.  Pence,  24  Ky.  L.  R. 
2183,  73  S.  W.  785.     See  Birum  v.  John- 
son, 87  Minn.  362,  92  N.  W.  1. 
734-8     Hupgins  v.  Carey   (Tex.  Civ.), 
149  S.  W.  390. 

735-10  Smith  t*.  Compton,  67  X.  J. 
L.  54S,  52  A.  386. 

736-12  Anderson  v.  Kirby,  125  Oa. 
1)2.  54  S.  E.  197;  McKee  V.  Mouaer, 
131  la.  203,  108  N.  W.  228;  Massucco 
f.  Tomassi,  78  Vt.  188,  62  A.  57,  80 
Vt    Tin.  rj  A.  551. 

Evidence  of  the  relations  of  the  parties 
at  a  remote  time  niav  be  excluded. 
Parrish  v.  Parrish,  67  Kan.  323,  72  P 
844. 

In  Georgia  plaintiff  is  incompetent  as 
a  witness.  (JraN'ea  r.  Rivers,  123  Oa. 
224,  51  S.  E.  318. 

736-13  Graves  r.  Rivers,  123  Ga.  224, 
"1    S.    K.   31 S. 

Origin  and  continuance  of  acquaintaneo 
iiiav  he  .shown.     Hahn   v.  Bettingcn,  84 
^finn.  512,  HS  X.  W.   10. 
736-14     MeMaster  f.  Spencer,  129  111. 


App.  131;  Johnson  v.  Lew,  122  La. 
118,  47  S.  422;  Hill  v.  Houser,  51  Tex. 
Civ.  359,  115  S.  W.  112;  Connolly  v. 
Bollinger,  67  W.  Va.  30,  67  S.  E.  71. 
Evidence  of  a  conversation  lietween  the 
parties  as  to  a  child  as  allecting  the 
conllictiug  testimony  of  the  parties  as 
to  the  marriage  promise.  Poe  r.  Arch, 
2(5  S.  D.  291,  128  N.  W.  lOG. 
736-15  But  the  understanding  by 
members  of  family  of  plaintill"  is  nut  ad- 
missiljlo  as  e\ideucc  of  an  agreement 
to  marry.  Nolan  v.  Glyun  (la.),  142 
N.   W.    1029. 

737-18     McKee    r.    Mouser,    131    la. 

203,  108  N.  \V.  228. 

738-23  Fletcher  r.  Ketcham  (Ta.), 
141  X.  W.  916;  Lauer  r.  Banning,  14(J 
la.  319,  lis  N.  W.  446  (commission  of 
rape;  seiluction  shown  to  corroborate 
plaintiff);  Sramek  r.  Sklenar,  73  Kan. 
450,  85  P.  566;  Duff  r.  Ju.lson,  160 
Mich.  386,  125  X.  W.  371  (acts  show- 
ing common  law  marriage);  Baumle  r. 
Ver.le,  33  UUla.  243,  124  P.  10s3. 
Evidence  of  seduction  is  not  admissible 
to  prove  contract.  Wr'VTin  t".  Downev, 
27  R.  I.  -J54,  63  A.  401,  4  L.  R.  A. 
(N.   S.)    615. 

Sexual  intercourse  may  be  shown  in 
some  states.  Beans  r.  Dennv,  141  la. 
52,  117  X.  W.  1091.  Contra.  '  Felger  r. 
Etzell,  75  Ind.  418;  Wrvnn  r.  Downev, 
27  R.  I.  454,  63  A.  401,"  4  L.  R.  A.  (X. 
S.)  615.  Corroboration  as  to  such  inter- 
course not  essential.  Beans  r.  Denny, 
supra. 

739-24  Exhibition  of  presents  mado 
by  defendant  is  not  objectionable  be- 
cause one  of  them  bore  i>hotograi>h  of 
child  alleged  to  have  been  his  offs]>ring, 
it  not  being  offered  to  show  resem- 
Vdance.  Hanson  v.  Johnson,  141  Wis. 
550,  124  X    W.  506. 

739-26  Defendant's  character — evi- 
dcnce  not  admissible.  Young  r.  Corri- 
gan.  20S  Fed.  431. 

739-27  Massucco  t\  Tomassi,  SO  Vt. 
1^6,  67  A.  551. 

739-30  Kinsella  r.  Gallaher,  111  N. 
Y.  S.  732;  Hill  r.  Houser,  r^l  Tex.  Civ. 
359.  115  S.  W.  112. 

739-31  Cain  r.  Corlev,  44  Tex.  Civ. 
224,  99  S.  W.  168. 

74(»-34  Hill  r.  Houser,  51  Tex.  Civ. 
359.  115  S.  W.  112. 

740-36  Plaintiff's  doclarationa.  dur- 
ing existence  of  engagement,  of  its  ex- 
istence comjietent  to  meet  i>roof  of 
declaration     to    effect     plaintiff    would 
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not  marry  defpnilant.    Cooper  r.  Bower, 

7S  Kan.  I'.n,  9«i  V.  .".9, 

Defendant's    conduct    toward    plaintiff 

^^lth    rffiTiMici'    to    tlio   oii;::i^'i'mi'iit    rail 
not     bo     shown     liy     her     doclnrationsi. 
Cooper  r.  Bower,  supra. 
T40-38     Xoiphborhood    undorstanil'm;; 
cannot  he  provi'il.     Jlinokli-v  r.  Jowi-tt, 

86  Neb.   IGI.  IlV.  N'.  W.  108(5. 
741-40     Seduction     not    evidenco    of 
breach  of  contract.     Wrvnn  r.  Pownev, 
27  R.  T.   151,  03  A.  401,  4  L.  R.  A.  (X. 
S.)    61. "5. 

Offer     of     compromise,      incompetent. 
Wrynn   r.  Downey,  supra. 
7-11—15     Necessity       for,       discussoil. 
rinrk  r.  Corev,  24  R.  I.  137,  52  A.  sll. 
742-17     (Irubbs  r.   Pence,   24  Kv.   L. 
R    21  v3.  73  S.  W.  785. 
742-48     Biruni    r.  Johnson,  87   Minn. 
3P2.  r>2  X.  W.  1. 

742-49  Rocjupst  unnecessary  if  ile- 
feuilant  denies  ]»roniise  to  niarrv  plain- 
tiff. Hill  r.  Jones,  109  Minn.  370,  123 
N.  W.  027. 

7-12-5(>  Insanity  may  be  shown.. 
(>  K.illv  r.  Rweeiiev,  54"  Misc.  408,  105 
X.  V.  S.  1033. 

743-54     Williams    r.    Igel,    62    Misc. 
35 f,  ^■\r^  S.  Y.  R.  778. 
7i4-."»8     Invalidity  of  divorce  may  bo 
shrtwii.     Williams  r.  Ipol,  G2  Misc.  354, 
lin  X.  Y.  S.  778. 

744-62  Di.seaso  must  be  such  as  to 
render  making  consummation  of  marri- 
ajrc  impossible.  Smith  v.  Compton,  G7 
X.  .T.  L.  548.  52  A.  3S6. 
745-63  See  Beans  r.  Denny,  141  la. 
52.  117  X.  W.  1001. 

Illness  of  plaintiff.  —  Where  plaintiff 
went  to  doctor  for  treatment  and  report, 
at  defendant's  request  the  doctor  may 
testify  as  to  what  he  told  plaintiff 
recardinp  her  recovery.  Lemkc  v.  Franz- 
enburg  (Jn.).  Ill  X.  "w.  ?.?,-2. 
Fact  plaintiff  has  consumption  may  be 
shown,     (trover  r.  Zook,  44   Wash.  4*«9, 

87  P.  638. 

That   plaintiff  has  become  an  invalid 

since  the  promise.      Travis  r.  Schneblv, 

68  Wash.  1.  122  P.  316. 

745-67     Cross   r.   llochstim,   72   Misc. 

313.   130  X.  Y.  R.  315. 

745-68     See  Mickens  r.  Phillips  (Va.), 

51    S.   E.  354. 

746-71     Colbum  r.  Marble,  196  Mass. 

376.  S2  X.   E.  28:   McKnne  r.  Howard, 

202   X.   Y.   181,  95   N.   E.   642,  rev.   138 

App.    Div.   680,   123    N.   Y.  S.   632. 

746-72     Welker   v.   Mctcalf,   209   Pa. 

373,  58  A.  6S7. 


7  17-71  Tliat  plaintiff  had  robbed 
Witne.ss  in  a.'isi^.Miatioii  house  adiuissildo 
to  i>rovo  bad  character.  Young  r.  Cor- 
rigan,  208  Fed.  431. 

747-75  Young  r.  Corrigan,  208  Fed 
431;  Williams  r.  Fahn,  119  la.  746,  ;t4 
X.  W.  252.  See  Colburn  r.  Marble,  IOC, 
Mass.  376,  82  X.  K.  28, 
7-17-76  Where  defendant  gives  evi- 
dence of  specific  acts  of  uniiiastity 
plaintiff  cannot  jirove  a  good  reputation 
for  chastilv  in  reb>ittal.  Coll. urn  v. 
Marble.  196  Mass.  376,  82  X.  E.  28; 
McKano  r.  Howard.  123  X.  Y.  S.  632. 
Where  complaint  directly  tenders  the 
issue  that  lier  good  n;ime  and  ch.aracter 
were  injured,  and  that  she  snffereil 
damage  to  her  reputation,  and  these  al- 
legations are  subst.-intially  denied, 
]daintiff  may  show  that  until  her  rela- 
tions with  dofc'idant  became  known 
her  reputation  for  chastity  was  good. 
M(  Kane  r.  Howard,  123  X.  Y.  S.  632. 
748-78  Brown  r.  Bannister.  14  "Haw. 
31;  ."^laTuek  r.  Sklenar,  73  Kan.  450^ 
S.">  p.  'A'lG;  Hivelev  r.  Golnick,  123  Minn. 
498,  144  N.  W.  213;  Pain  r.  Corlev,  44 
Te\.  Civ.  224.  99  R.  W.  168, 
748-79  Evidence  of  new  promise 
proper.  Parrish  r,  Parrish,  (t7  Kan,  323, 
72   P.   844. 

748-80  McMastcr  v.  Spencer,  129  111. 
App.  131. 

Renewed  promises. — Cain  r.  Corley,  44 
Tex.  Civ.  224,  99  S.  W.  168. 
749-81     Offer    of    performance    after 
]daintiff  signified  intention  to  terminato 
contract,    not    a    defense.      Connolly    I'. 
FV.lIiiiger.  67  W.  Va.  :M,  67  S.  E.  71. 
Criminal  conduct  of  plaintiff,  as  obtain- 
ing  money  by   false   representations,  is 
a  good  defense.     Gross  r.  Hochstim,  72 
Mis.-.  3J3.  130  X.  Y.  S.  315. 
749-82     Katsura        r.        Saletopulos 
rXeb.\  146  X.  W.  1022, 
749-83     Poehlmann   r.  Kertz,  105  Til. 
.\,T>p.  249;  I.auer  r.  Banning.  152  la.  99, 
131   X.  W.  7S3;   Hanson  r.  Johnson.  141 
Wis.  5-0.  124  X.  W.  506  Cbirth  of  child, 
it  seems,  and   length   of  courtship"). 
719-8-1     Brown  r.  Bannister,  14  Haw, 
35 

749-85  McKenzie  r.  Gray.  113  Ta. 
112.  120  X.  W.  71 ;  Herrimnn  r.  Lavman, 
118  la.  59ft.  92  X.  W.  710;  Fisher  C. 
Oliver  CMo.).  151  S.  W.  453;  Hanson 
r.  Johnson,  141  Wis.  550,  124  N.  W. 
506    f sales   madeV 

Actual  and  reputed  wealth  considered. 
McKoo  f.  Mouser,  131  la.  203,  108  N. 
W.  228. 
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750-86  Beans  v.  Dennv,  141  la.  52, 
117  N.  W.  1091;  Biruiii  r.  Johnson,  87 
Minn.  362,  92  X.  W.  1 ;  Fisher  V.  Oliver 
(Mo."),  154  S.  W.  453;  Smith  r.  Comp- 
ton,  67  X.  J.  L.  54S,  52  A.  3S6.  Comp. 
Johansen  r.  Moflahl,  4  Xeb.  (Unof.) 
411,  94  X.  W.  532. 

750-87  Thrush  r.  Fullhart,  210  Fed. 
1    (C.    ('.    A.);    Lemke    r.    Franzenburg 

Hii.),  m  X.  w.  ?,?,2. 

Wealth  of  defendant's  relatives,  irrele- 
vant. Spciuer  r.  Simmons,  IGO  Mich. 
292.  125  X.  W.  9. 

750-88  Smith  v.  Compton,  67  X.  J. 
L.  548,  52  A.  3S6;  Massucco  v.  Tomassi, 
SO  Vt.  186,  67  A.  551. 
751-00  inquiry  as  to  wealth  previous 
to  tittie  of  promise,  proper.  Massucco 
r.  Tonmssi,  SO  Vt.  186,  67  A.  551. 
751-91  Fisher  v.  Kenyon,  56  Wash. 
8,  104  P.  1127,  wealth  at  time  of  trial 
may  be  shown  if  breach  occurred  only 
few  months  prior. 

751-92     ^rassucco  V.  Tomassi,  7S  Vt. 
18S.  62  A.  57,  SO  Vt.  186,  67  A.  551. 
751-97     Bay    f.    Sanborn,    1S9    Fed. 
521. 

751-98  Birum  r.  .Tohnson,  S7  Minn. 
362,  92  X.  W.  1;  Ileaslcv  r.  Xichols,  3S 
Wash.  485,  SO  P.  769. 
752-1  Grubbs  v.  Pence,  24  Kv.  L.  K. 
2183.  73  S.  W.  785;  S.  v.  Hvder  (Mo.), 
167  S.  W.  524. 

752-2  Cole  v.  S.,  6  Ga.  App.  798,  65 
S.  E.  839. 

752-4  But  self-servinfr  <Te<larations 
made  by  plaintiff  in  absence  of  defend- 
ant and  the  feelings  of  third  persons 
toward  plaintiff  are  not  binding  on  de- 
fendant and  are  not  admissible.  Pearce 
r.  Sta<-e,  207  X.  Y.  506,  101  X.  F.  434 
752-5  Humiliation  and  injury  to  feel- 
inirs.  Katsura  v.  Saletopulos  (Xeb.), 
116  X.  W.   1022. 

752-7  Beans  v.  Denny,  141  Ta.  52,  117 
X.  W.  1091. 

Exemplary  damages  mav  be  awarded. 
.Tacoby  r.  Stark,  205  Til.  34,  6S  X.  E. 
557;  Sneve  f.  Lander,  100  Minn.  5,  110 
X.  W.  99. 

75.'J-8  That  plaintiff  contracted  ven- 
ereal ilisease  from  defend.int  cannot  be 
shown.  Churan  v.  Sebesta,  131  111.  App. 
330. 

753-12     Smith    r.   Gonijiton,   67  X.   J. 
L.  54 s.  .12  A.  386;  Pearce  r.  Stace,  207 
X.  Y.  506,   101    X.  E.  434. 
75.1-16     Fletcher    r.    Ketcham     (Ta.), 
141   X.  W.  916. 

754-17  McParty  r.  Ileryfnrd.  125 
Fed.  46;  Lanigan  r.  Xeely,  4  Cal.  App. 


760,  89  P.  441;  Harrison  r.  Carlson,  45 
Colo.  55,  101  P.  76;  Anderson  i".  Kirbv, 
125  Ga.  62,  54  S.  E.  197;  Graves  V. 
Rivers,  123  Ga.  224,  51  S.  E.  318; 
Poehlmann  f.  Kertz,  105  HI.  App.  249; 
Charan  r.  Sebasta,  131  HI.  App.  330; 
Lauer  r.  Banning,  152  la.  99,  131  X^.  W. 
7s3;  Dalrvmple  r.  Green,  88  Kan.  673, 
129  P.  1145;  Sramek  r.  Sklenar,  73  Kan. 
450,  85  P.  566;  Johnson  v.  Lew,  122 
Ln.  lis,  47  S.  422;  Ilickev  r.  Kimball, 
109  Me.  433,  84  A.  9)3;  demons  V.  Seba, 
131  Mo.  All]).  378,  ill  S.  W.  522. 
Must  be  specially  pleaded. — Herriman 
f.  Layman,  118  Ta.  r,9n,  92  X.  W.  710. 
^Physical  examination  of  plaintiff  can- 
not be  had.  Pitt  r.  Dunlap,  54  Misc. 
115,  105  X^.  Y.  S.  846. 
754-18  Wrvnn  v.  Downev,  27  R.  T. 
454,  63  A.  401,  4  L.  E.  A,  (X.  S.)  615 
(discussion). 

754-21  Dalrvmple  v.  Green,  88  Kan. 
673,  129  P.  1145. 

754-22  Evidence  of  suffering  child- 
birth resulting  from  seduction  is  ad- 
missible. Booren  v.  ^rcWilliams,  26  X. 
D.  558,  145  X.  W.  410. 
755-23  Fletcher  v.  Ketcham  (la.), 
141  N.  W.  916. 

755-24  Young  r.  Corrigan,  208  Fed. 
431;  Colburn  r.  >Larble,  196  Mass.  376, 
*i2  X.  E.  28;  Houser  v.  Carmodv,  173 
:\nch.  121,  139  X.  W.  9. 
Must  be  pleaded  in  mitigation.  Herri- 
man  V.  Layman,  118  la.  590,  92  X.  W. 
710. 

755-27     Settlement    of   previous    suit 
between     parties     and     resumption     of 
illicit    relations    immediatelv    therafter 
ma.v    be    proved;    under    such    circum- 
stances allowance  of  damages  for  seduc 
tinn   is  for  jurv.     Harrison  v.  Carlson, 
1."   rvilo.   55,   101    P.   76. 
755-29     Gross  r.  Hochstim,   72   >risc. 
3t:i.  i:";o  x.  Y.  s.  315. 
756-30     Comp.  Colburn  r.  Marble,  196 
Mass.  376,  82  X.  E.  2S. 
756-33     Smith    r.   Compton,   67   X.  J. 
L.  5(<.  .12  A.  3<i6. 

757-38  Plaintiff's  statement,  aft»r 
defendant's  promise,  she  was  engaged 
to  another  mav  bo  proved.  Kirbv  r. 
Lowor.  139  ^lo.'  App.  677,  124  S.  w'.  34. 
757- 4  O  McCarty  r.  Her.vford,  125 
Fod.  46. 

757-41      ITenslov  r.  Xichols.  38  Wash. 
48.1.  sn  P.  769;  Kendall  r.  Dunn.  71    W. 
Vn.   262,   76   S.   E.   454. 
757-42     See  Benns  r.  Dennv,  141    Li. 
52.   117  X.  W.  1091. 
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Definition 

Aicn    \'\i.K*t.\ 
Dciirco    of 


BRIBERY 

and  Distinctions. — 1  Stand- 
."liii. 
Crime. — 1    Standard   Pboc, 

aud    Veuue. — 4   Standard 


Jurisdiction 

Piioo.    "'''7. 

Indictment  and  Information. — ^1  Stand- 

AKL)    I'KLtC.    56iJ. 

760-1  S.  r.  Mpys.Mibury,  171  Mo.  1, 
71  S.  W.  221';  1'.  r.  Van  Do  Cnrr,  87 
A|'p.  Div.  oS<;.  S»  N.  V.  S.  Itil. 
So  far  as  admissibility  of  evidence  is 
concerned,  it  is  iminatoriiil  wlii'tluT 
iptV.nso  oharyoil  is  bribery  or  being  uc- 
( <  s.sorv  to  bribing  of  an-usod.  S.  v. 
Dulaii.y,  S7  Ark.  17,  112  y.  W.  l.JS. 
TGO-G  Tinklo  r.  Walla.o.  ir.7  Ind. 
3S2,  79  N.  E.  355;  P.  r.  AlcGarrv,  13G 
Mi.h.  31(5.  i.y  N.  \V.  147. 
Circiunstautial  evidence  warrants  a 
conviitiun  ii"  it  rxilu.lrs  every  reason- 
able hypothesis  but  that  of  ^Miilt.  Ver- 
lu.n  r.'  U.  S.,  14G  Fed.  121,  70  C.  C.  A. 
r,  17. 

Sufficient  evidence  detailed. — S.  r.  Wap- 
p.  a.'^t.'in,  G7    Wash.  302,   121    1'.  tOl*. 
701-7     P.  r.  Duffy,  160  App.  Div.  385, 
IJ".   X.  Y.  S.  n!t9. 

But  the  details  of  other  crimes  can  bo 
shown  on  a  |>tos«'iiiti«m  for  brilting  a 
witness  to  suih  crimes  to  leave  the 
Ptate.  Harrison  v.  S.  (Tex.  Cr.),  151 
S.  \V.  552. 

761-9     See  U.  S.  v.  Dietrich,  126  Fed. 

G7n. 

761-10  See  P.  v.  Hammond,  132 
Miih.  422.  '.<3  X.  W.  I(is4;  Rudolph  f. 
S.,  12«!  Wis.  222.  107  X.  W.  4nr,. 
Attempt  to  suppress  testimony  or  in- 
dn>  •'  perjurv  in.iv  be  proved.  V.  i". 
SalMbur;,'.  n"j  Mi.h.  537,  9r.  X.  W.  JtP.d. 
Language  employed  must  show  an  offer. 
Evans  v.  S.,  48  Tex.  Cr.  620,  89  S.  W 
1080. 

761-11  S.  r.  Barr,  7  Ponnc.  (Del.) 
31'\  7r»  A.  730;  H.  r.  Woodward,  1S2 
Mo.  391.  81  S.  W.  957,  103  Am.  St.  646; 
8.  r.  Miller,  182  Mo.  370,  81  S.  \V.  8r,7; 
Lee  C.  S.,  47  Tex.  Cr.  620,  85  S.  W. 
804. 

Promise  to  pay,   HufTiriont.     Schultz  r. 
S..  12"   Wis.  4.'2,  10  J   X.  W.  90. 
762-15     U.  S.  r.  Richards,  6  Phil.  Tsl. 
."J". 

That  agreement  was  carried  out  in   a 
spcrifir  rase  mav  \>o  shown,     I',   r.   Fur- 
long,  140  App.   Div.   179,    1 
164. 


s. 


762-16     P.  c.  Furlong,  140  App.  Div. 

i;;',  125  X.  V.  s.  1(1  J. 

May  be  shown  that  action  was  taken. 

('.    /.    Klein,    42    I'a.    biijier.    tiO. 

762-l»     bee  Dunn  v.  S.,  125  Wis.  181, 

lii2    N.    W.  935. 

76^-22     S.  V.  Merkle,  82  N.  J.  L,  172, 

83  A.   ISO. 

Contra,  Mintcr  v.  S.   (Tex.  Cr.),  159  S. 

W.   2«'i;. 

Facts  indicating  sueh  agreement,  admis- 

i  sible.     «.  f.  Uttrduer,  88  Minn.   130,  92 

i  N.    W.  529. 
763-23     U.  S.  r.  Hi.hnrds,  G  Phil.  Isl. 
.'il'i    (im|died   agreement   Hullicieut). 
763-25     See  S.   f.  Gardner,  88   Minn. 
i;;tt,  92  N.   W.  529. 

763-26  See  C.  v.  Killion,  194  Mass. 
15'),  SO  N.  E.  222. 

Statements  of  defendant  as  res  gestao 
aiHJ  not  lonfession.  I',  r.  Mctiarrv,  13ti 
Mi.  h.  310,  99  X.  W.  147. 
763-27  C.  V.  Killion,  194  Mass.  153, 
SO  X.  E.  222.  See  S.  r.  Woodward,  1S2 
Mo.  391,  81  S.  W.  857,  lo3  Am.  St.  646. 
763-28  See  S.  f.  Campbell,  73  Kan. 
(■)^>^,  s"i   1'.  7S4. 

761-30  Havnes  r.  C,  104  Va.  854, 
52  S.   K.  35S. 

Evidence  of  solicitation  for  a  bribe  in 
.•motlier  in;ittcr  admissible  to  prove 
intent  or  motive  (Higgins  r.  S.,  157 
In.l.  57,  GO  X.  E.  GS5),  or  establish  a 
common  scheme.  8.  r.  Ames,  9o  Minn. 
1S3,  90  X.  \V.  330.  Evidence  of  other 
like  offenses,  competent  to  show  intent. 
S.  f.  Dulaney,  87  Ark.  17,  112  S.  W. 
15S. 

Other  acts  of  conspirators,   admissible 
to  sliow   jmrpose.     S.   /.  ychnettler,   181 
M...   17:^  79  S.  W.  1123. 
701-31     See  People  v.  Dailv  (Mich.), 
Ill    X.   W.  891. 

Proceedings  at  meetings  at  which  de- 
fcn.lant  was  presi'nt  admissible  as  res 
gestae.  Chapline  r.  S.,  77  Ark.  4M,  95 
S.  W.  477;  Butt  r.  S.,  81  Ark.  173,  9S 
P.  W.  723. 

76-1-32  If  agency  and  authority  to 
pay  money  to  a  voter  have  been  shown 
its  payment  by  agent  may  be  proved 
though  defendant  was  absent.  Lepinsliy 
r.  S.,  7  Cia.  App.  2S5,  66  S.  E.  965. 
76  1-3.1  Cnmp.  Leo  r.  S.,  47  Tex.  Cr. 
f;20,  '-.."  S.  W.  S04. 

That  bribe-giver  drew  from  bank  ap- 
proximately amount  allege. 1  to  have 
been  given  as  a  bribe  is  inadmissible 
to  corroborate  her.  P.  r.  Hissert,  71 
App.  Div.  lis.  75  X.  Y.  S.  630,  172 
X.  Y.  643,  65  N.  E.  1120. 
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764-34  Eoden  r.  S.,  'j  Ala.  X\>\y.  247, 
39  b.  7J1. 

765-37  Roden  v.  S.,  5  Ala.  App.  247, 
09  S.  751  (though  it  tends  to  show 
different  offenses);  P,  v.  KathaOj  136 
Aj.p.  Div.  3U3,  120  N.  .Y.  S.  1U9G.  Seo 
Garner  V.  S.,  50  Tex.  Cr.  3G4,  97  S.  W. 
98;  Dunn  v.  S.,  125  Wis.  181,  lu2  N. 
\V.  935. 

Similar  acts. — Roden  i;.  S.,  5  Ala.  App. 
217,  59  b.   751. 

765-38  P.  V.  Salsbury,  134  Mich.  537, 
9ti  N.  W.  930;  Loiui<ler  v.  S.,  40  Tex. 
(V.  ll'l,  79  .S.  W.  55i'. 
Circumstantial  evidence  may  connect 
ik'l'endant  with  person  who  received 
inonev.  S.  V.  Ames,  90  Minn.  Ib3,  90 
N.  \V.  330. 

767-43  See  P.  v.  Jackson,  47  Misc. 
6it,  95  N.  Y.  S.  286. 

767-49  See  Evans  v.  S.,  48  Tex.  Cr. 
G20,  89  S.  W.  1080. 

768-53  Dunn  v.  S.,  125  Wis.  181,  102 
N.  W.  935;  Schutz  v.  S.,  125  Wis.  452, 
KM    N.   W.  90. 

768-57  Johnson  r.  S.,  49  Tex.  Cr.  250, 
92  S.  W.  257;  Ex  parte  Richards,  44 
Tex.  Cr.  561,  72  S.  W.  838. 
Act  sought  to  be  influenced,  must  ap- 
pear to  have  been  within  ofliccr's 
power.     P.   V.  McCJarrv,   13(j   ^licli.   310, 

99  N.  W.  147;  P.  v.  Mol,  137  Micli.  092, 

100  N.  W.  913.  68  L.  R.  A.  871;  P.  f. 
Kllcn,  138  Mich.  34,  100  N.  W.  1008. 
Valid  law  must  be  shown  authorizing 
and  rofjuiring  oflicor  to  act.  S.  v.  Hut 
lor,  178  Mo.  272,  77  S.  W.  560;  S.  r. 
Lehman,  182  Mo.  424,  81  S.  W.  1118, 
113  Am.  St.  670,  66  L.  R.  A.  490.  Co»i/». 
P.  r.  Jackson,  121  App.  Div.  856,  loG 
N.  Y.  S.  1046. 

Contract  let  need  not  be  legal  nt  time. 
P.  V.  C:^!!.!)^!^  73  Kan.  688.  85  I'.  7M. 
768-58  Defendant's  belief  evidtMico 
of  witness  he  attempted  to  bribe  was 
rnntrarv  to  facts,  immaterial.  Rex  i". 
Silv.'rm"an,  17  Ont.  I..  R.  (Can.)  248. 
769-59  S.  t.  Gardner,  88  Minn.  130, 
92  \.  W.  520. 

Denial  of  witness  that  ho  knew  of  any 
briborv  does  imt  oiititle  him  to  im- 
munitv.  S.  r.  Murphv,  128  Wis.  201, 
107  N.  W.  470;  Rudolph  v.  S.,  128  Wis. 
'211.  107  N.  W.  466. 

769-63  Evidence  that  ncrnaed  of- 
fored  to  bribe  first  one  and  then  another 
person  in  enrh  other's  presence  within 
n  few  seeonds  of  time  is  admissible. 
Hnllor  r.  R.  (Tex.  Cr.").  162  S.  W.  872. 
770-66  See  C.  f.  Brown,  23  Pa. 
Super.  470. 

31P 


Evidence  as  to  good  character  uf  co- 
cousjiirator,    incomjiotent.       Schultz     f. 
S.,  133  Wis.  215,  113  N.  W.  428. 
770-67     Prosecution    may    jirove    the 
reputation    of    house    of    defendant    as 
disorderly    house   as   tending    to    throw 
light  on  rea.son   for  attempted  bribery, 
llailer  v.  S.  (Tex.  Cr.),  102  S.  W.  872. 
771-69     See    P.    r.    Bunkers,    2    Cal. 
Ajpp.   197.  84   P.  304.  370. 
Witness  may  be  asked   who  gave  him 
the  money.     C.  r.  Swift,  44  Pa.  Super. 
546. 

771-71  P.  V.  Dissert,  71  App.  Div. 
118,  75  N.  Y.  S.  630,  172  N.  Y.  G43,  65 
N".  E.  1120. 

771-72  Putt  V.  S.,  SI  Ark.  173,  98 
S.  W.  723. 

771-73  P.  r.  Bunkers,  2  Tal.  App. 
197,  84  P.  364,  370;  P.  r.  DufTv.  212  X. 
Y.  57,  105  N.  E.  839  (corroboration  by 
proving  sj'stematic  payments). 
Flight  of  witness  not  sufficient  corrob- 
oration of  tcstimonv  of  accomjdices. 
P>irch  r.  S.  (Tex.  Cr.)',  lOG  S.  W.  344. 
771-74  S.  r.  Wappenstein,  67  Wash. 
502,    121    P.   989. 

772-75  P.  r.  Mol,  137  Mich.  692,  TOO 
X.  W.  913,  6*^  L.  R.  A.  871;  P.  f.  Mc- 
Carry,  136  Mich.  316,  99  X.  W.  147; 
P.  r.  Sal.sbury,  134  Mich.  537,'rtfi  X.  W. 
936.  See  S.r.  Wappenstein,  67  Wa.«h. 
502,  121  P.  989;  Schutz  i\  S.,  125  Wis. 
452,  104  X.  W.  90;  s.  c,  133  Wis.  215, 
113  N.  W.  428. 

Order  of  proof  in  discretion  of  court. 
<  h.-ijiline  v.  S..  77  Ark.  444,  95  S.  W. 
477;  Butt  v.  S.,  81  Ark.  173.  98  S.  W. 
723;  P.  r.  Bunkers,  2  Cal.  Aj.p.  197,  84 
P.  364.  370;  S.  r.  M'appenstein,  G7  Wash. 
502.   121    P.  9S9. 

Declarations  of  all  parties  present  at 
time  of  tr;in.saction  ;i>lMiis.>;ibl(%  thoiigh 
thev  are  not  cons]>irators.  S.  r.  Leh- 
man, 182  Mo.  424.  81  S.  W.  1118,  113 
Am.  St.  670,  GG  L.  R.  A.  490. 
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Allegation  of  iiiiinoini  liftmls,  790-48. 

775-1  Chicago,  etc.  T.  Co.  r.  Mee. 
218  Til.  9.  75  X.  E.  800.  2  L.  R.  A.  (X. 
8.)  725;  Toube  r.  Co.,  63  MJ.<«c.  298,  116 
X.  Y.  S.  673:  Hughes  r.  R.  To.  (X.  J."), 
89  A.  769.  f5pe"  Ruth  t".  Krone,  10  Cal. 
App.  770,  103  P.  960. 
775-2  Moblev  r.  Lvon,  13  J  Ca.  12.'^, 
67  S.  E.  66S-.  Rapp  r.  Sarpv,  71  Xeb. 
382.  98  N.  W.  1042.  102  N.  W.  242: 
Hughes  V.  R.   Co.    (N.  J.),   S9   A.   769; 


\  ui.  2 


/>77.7)/;.v  or  I'h'oor 


S.   r.   V  .   102  %'.  I 

W.    40.  1U5    Mo.  I 

no.  73 

77C-3  ttor    of 

law,  tb  <  uiio  ut 

fait.     1  .  b37,  79 

s.  K.  :.s. 

777-S     Aloxnmlor    r.    Woodmen,    181 
Ala.  /".ni.   10  S.  SS3;   Moyor  r.  Snoll,  SO 
Ark.    -'.•**,    1I"'»    S.    \V.    L'MS;    ('..U-nuiu    rj 
8.,  6  Gn.  Ai-i>.  30S.  fi.".  S.  K.  H>:  K  •       • 
L.   Y.  Co.  I-.  Co.,   Hi  Ilnw.  (17  J;   (Jn: 
r.  founty,  ll  Ma.  (;o>.  OH  P.  >Ji*.;  .--.■  .. 
nuintl  r.  Stnuklxiu,  1  10  111.  App.    I' I; 
FoM  r.  McKao,  KVi  Mp.  1  i"    7  :    ^     "^27 ; 
rUffonl    r.    Tnvlor,    2ot     "  .    00 

N.  E.  802;  S.  f.  X.l^nn.    !  (24, 

133    N.    W.    101  1     r.    rsjmrka 

(Mo.),  IC:  55.  ^V  .n  r.  K.  Co., 

82  Xol-.  'i;  lIu;rho8  r. 

R.  r-t.  See  Font  on 

r.    ^  I...   iiio.   117   N.   W.   2r>l; 

Ci.;  .b.  Co.,  Co  Wash  1,  117  P. 

r^9^K 

Burden  cf  VA->:)f  rv  t<w»hnicnl.  lopal 
phrano.  '"  '  v.    Co.,    112 

Mo.  Ai 

Non-exi     ■     j     .  ••  be 

fouml   V  hi-  i>  no  ■  >o<\. 

>fmiT  r.   Englc,  «      1  .    •-    .   <i   P. 

i.-o. 

778-9  Plaintiff  nr^ouits  himself  by 
provinj;  mnU'ri.-il  n'  <  i-.iionts  of  coin- 
plnint.  Tutwjlcr  r.  Burus,  160  Ala.  380, 
40   S.   4. IS. 

778-10  Ruth  r.  Krone,  10  Cal.  A  pp. 
770,  103  P.  OGO;  Stoele  v.  Iron  Co. 
(Kv.),  114  8.  W.  311;  Toube  n.  Co.,  63 
Mj<»-.  20<<,  lir,  X.  Y.  S.  673. 
778-12  Sothnm  r.  Telegram  Co. 
(Mo.K  144  S.  W.  428. 
770-ia  Enplohart  r.  Riobtor,  136 
Ala.  ."02,  33  S.  039  (inrompcti'ncy  of 
witno.ss):  Smith  c.  S.,  74  Ark.  397,  S5 
S.  W.  1123  (confpssion  voluntary); 
Shorman  r.  8.,  2  Ga.  .\j.p.  149,  ."«  S.  E. 
jfj-)  ,;)..., ^Q  proruror]  bv  soarch  ob- 
tn  If'pal  arro?.t);'W.  I'.  T.  Co. 

r.  >  IVx.  Civ.  l.';3,  100  S.  W.  354 

(law  of  foroijrn  forum). 
770-14     Askew  r.  S.,  3  Ga.  App.  79, 
••59    8.    E.    311    Hndirtment    8ub«oquent 
to   offense);    Adams    r.   Kolls,    70    Kan. 
HM,   100   p.   r>0<\;    Intrrstntp.   r\c.   Co.   r. 
Co.,  105  Va.  574.  54  S.  E.  '03  ^robnttinjj 
prefnimption  owner  of  8urfn<'o  owns  all 
nbovo    and    b^'low);    8.    r.    Vnwtnn,    :?9 
Wash.    401.    «tl    P.    1002    ^ 
mitt<»d  within  period  of  V 
Burden  of  provint:  jurisdir-onn   i.irts 
in  federal  courts  ia  ou  complaiuant  in- 


voking. Chase  r.  Wotrlar,  225  U.  8. 
70.  32  Sup.  Ct.  6''.'.  ."<;  L.  od.  090.  Seo 
V.I.  9,  p.  941,  n.  ;:!,  and  sujtplonient 
thoroto. 

779-15     Cliloapo,  etc.  R.  Co.  v.  Pav?8, 
17-.>  fVd.  801,  07  C.  C.  A.  2S1;  RoberU 
tt,  S2  Ark.  331,  101   S.  W.  753; 
p.  Ins.  Co.,  86  Conn.  15,  84  A. 
100;   llyor  c.  Co.,  12  Ga.  App.  837    79 
S.    E.   5S;    Gardner  t».   Countv,   15   Ida. 
-.  00  P.  .S2fi:  Weltv  v.  S.  (Ind.),  100 
l\  73;   Foss  r.  M.Rao,  105   .Me.  140, 
...  A.  827;   Appeal  of  O'Hrien,  100  yia. 
156,   60   A.   .'«sO:    Wvlio   r.    Marinofsky, 
201    Ai...     -w;;     siS   X.    K.  448;    Errott  V. 
Wi  Minn.  157,  123  N.  W.  414; 

Do:  :  .  ,arkB  (Mo.),  127  8.  W.  103; 
Allen  r.  R.  Co..  82  Neb.  720,  118  N. 
W.  055;  Vertroea  r.  Countv,  75  Xeb. 
332,  106  N.  W.  331;  Oinaha  8t.  R.  Co. 
r.  PooHon.  74  Xeb.  764.  10.1  X.  W.  303; 
Rapp  r.  Rnrpv,  71  Neb.  3S2,  98  N.  TV. 
1012,  102  X.  W.  242;  IIu;:ho8  r.  R.  Co. 
(X.  J.).  89  A.  769;  Lob.b'll  r.  Xorth- 
ville,  151  Ai«p.  r»iv.  38  4.  136  X.  Y.  8. 
113;  Merer  r.  Min.ikv.  128  Ai>p.  FHv. 
589.  112  N.  Y.  8.  860;  G inn  v.  Dnlnn.  81 
O.  8t.  121.  00  N.  E.  141;  Klunk  r.  R. 
Co..  74  O.  St.  125.  77  N.  E.  7."2;  South- 
western T.  &  T.  Co.  r.  Luohett  (Tex. 
Civ.).  127  S.  W.  S.IO;  Sohuvler  r.  8o. 
Vnr.  Co..  37  T't.ih  5<?1.  100  P.  45<J. 
Burden  of  provin"?  afflmiatlve  defence 
flop"?  not  sliift.  SuproMie  Tent  V.  Stens- 
land,  105  Til.  App.  267. 
Burden  of  evidence  may  shift,  bnt 
burden  of  proof  does  not.  TTver  r.  Co., 
12  Gn.  App.  «37.  79  S.  E.  58." 
780-16  Western  V.  T.d.  Co.  r.  Rraz 
ior  (Ala.).  65  S.  05;  Indianapolis  St.  R. 
Co.  r.  Srhmidt,  163  Tnd.  360.  71  X.  E 
201;  Reniran  r.  Murray,  176  Mioh.  231. 
142  X.  W.  "45.  See  vol.  2.  p.  830,  n. 
15,  and  supplement  thereto. 
781-18  Soe  Ruth  r.  Krone,  10  Cal. 
App.  770,  103  P.  960. 
781-19  Grain  D.  Co.  r.  V.  8..  204 
Fod.  429.  122  C.  C.  A.  615;  T,ibertv  P.  G. 
Min.  Co.  r.  M.  Co..  203  Fed.  705.  122 
C.  C.  A.  113:  Suell  r.  Derricott.  161  Ala. 
259.  49  8.  895;  Eaple  I.  Co.  r.  Pnuph, 
147  Ala.  613.  41  S.  663;  Willinms  r.  R. 
Co.  (Ark.).  159  8.  W.  967:  Mapill  L. 
Co.  r.  Co..  90  Ark.  426.  119  S.  W.  822; 
Rathbun  r.  White.  157  Cal.  248.  107 
P  30<»:  P.iij  Three  M.  &  M.'Co.  r.  TTnm- 
Slfon.  157  Cal  130.  107  P.  301;  Fidolitv 
D.  Co.  r.  Co.,  45  Colo.  443.  103  P. 
I,e  Fevre  r.  Crossnn  (Del.),  84 
\  127:  Gntt.n  r.  R.  Co.,  2.T  Dol.  551.  82 
A.  788;  Kennedy  v.  Woodmen,  243  111. 
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660,  90  X.  E.  10S4;  Brown  v.  Cragg,  230 
111.  299,  82  N.  E.  569;  Modern  Wood- 
men of  Am.  V.  Craiger,  17.3  I  ml.  .563,  92 
N.  E.  113;  Green  r.  Carigianis  (Mass.), 
104  N.  E.  571;  Ranney  v.  Lewis  (Mo.), 
167  S.  W.  601;  Han.llan  r.  .Miller,  143 
Mo.  Arp.  101,  122  S.  W.  7ol;  Hughea 
r.  R.  Co.  (N.  J.),  89  A.  769;  Kaplan  f. 
Lieberman,  80  Misc.  226,  140  N.  Y.  S. 
1010;  Simon  f.  Knmko,  123  N.  Y.  S. 
697;  Kofh  v.  EIlwoo.l,  123  N.  Y.  S.  502; 
P.  V.  Baker,  123  N.  Y.  S.  493;  Ains- 
field  Co.  r.  Rasmussen,  30  Utah  453,  85 
P.  1002;  Bush  r.  Co.,  54  Wash.  212,  103 
P.  45;  Smith  v.  Smith,  140  Wis.  599, 
123  N.  W.  146;  SufTerling  v.  Ilevl,  139 
Wis.  510,  121  N.  W.  251  (use  of  the 
additional  words  "to  a  reasonable  eer- 
tainty,"  has  been  approved.  I'elitier 
r.  R.  Co.,  88  Wis.  521,  60  N.  W.  250; 
Orntjan  V.  Riee,  124  Wis.  253,  102  N.  W, 
551;  and  failure  to  use  them  or  equiva- 
lent terms  has  been  comlemni'il.  Ward 
r.  R.  Co.,  102  Wis.  215,  7S  X.  W.  442). 
"Unless  the  plaintiff  produces  evidence 
of  suflicient  probative  power  to  remove, 
in  his  favor,  the  cause  of  his  injury 
from  the  realms  of  conjciturc,  he  can- 
not recover.  Hver  t*.  Citv  of  Janes- 
viile.  101  Wis. '371,  77  St.  W.  729; 
Clark  r..  Franklin  Farmers'  'Nfut.  F.  1. 
Co.,  Ill  Wis.  65,  86  N.  W.  549;  Stock 
r.  K"rn,  142  Wis.  219.  125  N.  W.  447; 
Hart  r.  Neillsville,  141  Wis.  3,  15,  123 
N.  W.  125,  135  Am.  St.  Rep.  17;  Bak- 
alars  v.  Continental  Casualtv  Co.,  141 
Wis.  43,  122  N.  W.  721,  25  L.  R.  A. 
(N.  S.),  241,  18  Ann.  Cas.  1123.  The 
cases  cited  and  many  more  show  how 
elementary  the  law  is  and  how  often 
it  has  been  applied,  that  he  ujion  wliom 
the  burden  of  proof  rests,  in  a  case  like 
this,  must  go  further  than  to  merely 
show  a  possibility  of  the  accident  hav- 
ing been  caused  by  actionable  fault,  or 
that  it  may  or  may  not  have  been  so 
caused — the  evidence  being  as  strongly 
on  one  side  as  t!ie  other,  or  merely 
giving  rise  to  a  conjecture  that  it  may 
have  been  so  caused.  Any  number  of 
possibilities,  as  it  is  said,  will  not  mnko 
one  probability.  A  verdict  can  only 
rightly  rest  on  the  latter.  Substit\ition 
of  mere  possibility  for  probabilily  and 
Bup]iosition  for  facts  and  ev^lence  of 
facts,  and  so  reaching  a  conclusion  to 
compensate  an  injured  one  at  the  ex- 
pense of  another,  is  a  wronpful  taking; 
of  the  property  of  the  latter  and  be- 
stowal of  it  iijion  another."  Ynnike  f\ 
R.   Co.,   149  Wis.  554,   136   N.   W.  329. 


See  also  Killian  v.  Killian,  175  Ala.  224, 
57   S.    S25. 

Preponderance  not  necessary  to  rebut 
prima  facie  case.  Toledo,  etc.  R.  Co. 
r.  Star  Mills,  146  Fed.  953.  77  C.  C.  A. 
203. 

Where  two  reasonably  probable  theories 
of  injury  exist.— r.at  v.  R.  Co.,  128 
Wis.  '^';.  ]0:  X.  W.  355. 
Preponderance  of  witnesses  not  enough. 
Marcotte  v.  Sheridan,  91  N.  Y.  S.  744. 
782-20  Miller  r.  Hammock,  93  Ark. 
312,  124.  S.  W.  769;  Cohasset  c  Moors, 
204  Mass.  173,  90  X.  E.  978;  Fralev 
f.  Fralev,  150  X.  C.  501,  64  S.  E.  381; 
T'incinnati,  etc.  R.  Co.  r.  Frye,  80  O. 
St.  2S9,  S8  X.  E.  642;  Willett  r.  Kinney, 
54  Or.  594,  104  P.  719;  Gameson  r. 
Gameson  (Tex.  Civ.),  162  S.  W.  1169; 
Gurley  v.  R.  Co.  (Tex.  Civ.),  124  S.  W. 
502  (need  not  disprove  by  negative  evi- 
dence defendant's  allegations). 
Use  of  "clear"  not  fatal.  Spreckels 
r.  P.rown,  212  U.  S.  208. 
782-21  Gillespie  r.  Hester,  160  Ala. 
444,  49  S.  580  (reasonable  satisfaction 
enough);  Dorough  r.  Harrington,  148 
Ala.  305,  42  S.  557;  Moblev  v.  Lyon, 
134  Ga.  125,  67  S.  E.  66<?;  Fraser-.T.  B. 
Co.  r.  Baird  (Tex.  Civ.),  128  S.  W.  460. 
782-22  Smiley  r.  Keith,  3  Ala.  App. 
354.  57  S.  127;"  International,  etc.  R. 
Co.  V.  Duncan,  55  Tex.  Civ.  4-10,  121 
S.  W.  362  (use  of  "establish"  con 
demned). 

Evidence  must  not  only  be  of  greater 
convincing  power,  but  must  be  such  as 
to  satisfy  or  convince  jury  of  truth  of 
contention.  Anderson  v.  Co.,  127  Wis. 
273,  106  X.  W.  1077. 
783-25  Lvons  r.  Coke  Co.,  239  Mo. 
6-J6,   1  t  1   S.   W.  503. 

783-27  Rathbun  r.  White,  157  Cal. 
24S,  107  P.  309;  Brodie  r.  Co.,  87  Conn. 
363,  87  A.  79S;  Tourson  r.  Pearson.  132 
Ga.  69<?.  64  S.  E.  097;  Ghicago  T.  Co. 
r.  Campbell,  110  111.  App.  366;  Cohas 
set  r.  Moors,  204  Mass.  173,  90  X.  E. 
978;  List  r.  Chase,  80  O.  St.  42.  SS  X. 
E.  120;  Moore  r.  Lehmann  (Tex.  Civ.), 
165  S.  W.  81;  Bush  r.  Co..  54  Wash. 
212,  103  P.  45;  Moore  r.  Co.,  65  W.  Va. 
552,  64  S.  E.  721.  See  Bovce  r.  R.  Co., 
126  App.  Div.  248.  110  X.Y.  S.  393. 
78  1-28  Schell  r.  R.  Co.,  134  Wis.  142, 
113  X.  W.  657. 

781-30  Valentine  r.  R.  Co..  155 
Mich.  151,  225.  n*^  X.  W.  970;  McQuinn 
f.  Moore.  225  Mo.  ?.6.  123  S.  W.  858 
(parol  agreement  with  decedent). 


321 


Vol  2 


lu  i:hi:\  <fi'  i-uoor 


7srt-',ll     Thomas    r.    TilU-y,    117    Ala.  : 
l»y,  41  8.  854  (gift  by  doioasod) ;  Huff-  i 
alo  Z.  Co.  r.  Crump,  70  Ark.  525,  t>9  S.  I 
W.  572  (forfoiluro) ;  l)i>a<linnn  r,  S'tiiitis, 
230  111.  243.  .S2  .\.  K.  5U2;  rhiniKo,  ft.-. 
R.   Co    r.   C,   s.-i    Neb.   Ms.    12 J    N.    \V. 
477;  Kwoll  v.  Turnov,  3l»  Wa»h.  «)15,  81 
v.    Hi«7. 

Burdcu  of  proof  a  relative  tenn,  nml 
inofi'  than  i'r»'|>i»iui<'raiii»'  «»f  t'vidt'nro 
rcquir.'d.  I.il.crty  |-.  lluiiu>8,  103  Me. 
1S2,  f.S  A.  7;}.'>. 

78S-a2     AUon  r.  Ri.l.llc,  HI  Ala.  r)21, 
37  S.  <i80;  LtMiip  H.  &  F.  Club  r.  Ha«k- 
mann,    172    .Mo.    App.    549,    15G    S.    W . 
791;    Hiii;;aiiian    r.    Hin;;nniaii,    85    Nob. 
248,  122  N.  W.  981:  H.-.hvood  r.  Kopors, 
10.-,  Vn.  155.  53  S.   K.  (i;  Lopli-v  r.  An.l- 
crston.   U2   Wis.  6fi8,  125   N.   \V.  433. 
785-3;i     Lrmp  11.  &  F.  Club  r.  Ilack- 
niaiin.  172  Mo.  App.  549,  15t5  S.  \V.  701. 
Mistake.— II aat'  &  Hro.  r.  .Mfg.  Co.,  153 
Ky.   »)".   15r,  s.  W.  SS4. 
786-ri-l      Hiiiflit  of  any  doubt  concern- 
ing cnuso  of  injury  should  be  given  de- 
fendant  in  tort   action,   it   seems,      lllu- 
menthal   v.  Co.,  IS   Pa.   Dist.  350. 
786-J16     Hingaman    r.    Hingaman,    85 
N.b.   2»s,   122   N.  W.  981. 
787-37     Proceedings     in     disliarmont. 
P.    r.    Sullivan,    218    III.   419,    75    N.    E. 
ion.'). 

789-45  Suell  r.  Derricott,  Ifil  Ala. 
259.  49  S.  895;  Modern  \Voo<lmen  r. 
Craiger.  175  Ind.  503,  92  N.  E.  113; 
Orolln  r.  Lewis,  211  Mass.  54,  97  N.  E. 
745;  Kramer  r.  Weigand,  91  Neb.  17, 
135  N.  W.  230;  Fountain  r.  Bigham. 
235  Pa.  35.  84  A.  131;  Lav  r.  Linke, 
I--.'  T.Min.  133.  IL'3  S.  W.  l  \i\. 
Defense  of  arson  in  action  on  policy. 
Bniff  c.  Fire  -\s8n.,  59  Wash.  125,  109 
P.  280. 

789-46  See  "  Bankruptcy, "  supra, 
232  ^l. 

7««»-48  Grain  D.  Co.  r.  U.  S.,  204 
Fed.  429.  122  C.  C.  A.  615;  U.  S.  r. 
Greene.  14fi  Fed.  803;  V.  S.  r.  Richards, 
149  Fed.  443;  Alexis  r.  V.  S.,  129  Fed. 
60,  63  C.  C.  A.  502;  Roberson  r.  S. 
(Ala.).  62  S.  837;  Little  r.  S.,  145  Ala. 
662.  39  S.  674;  P.  r.  Wong  Sang  Ling, 
3  CftI  App.  221.  84  P.  843;  S.  r.  .Mcfann 
a)«I.\  90  A.  81;  S.  r.  Brooks  md.).  84 
A.  225;  S,  r.  .Samuels.  6  Penne.  (Del.) 
36,  67  A.  164;  8.  r.  Emorv.  5  Penne. 
(n«l.>  126,  58  A.  1036;  Whitnev  r.  S., 
63  Fin.  53.  58  S.  230;  Townsend  r.  S., 
7  fSa.  App.  811.  68  S.  E.  333;  Com.  r. 
Cns?idv.  209  Ma.ts.  21,  95  N.  E.  214; 
Lucaa  r.  S.,  75  Neb.  11,  105  N.  W.  976; 


S.  r.  Lax,  71  N.  ,J.  L.  3>0,  59  A.  IS;  S. 
r,  Joj»i>8,  71  N.  J.  L.  543,  GO  .\.  39(5;  P. 
J.  til.ick,  ISS  N.  V.  1G7,  80  N.  E.  1022; 
d.  r.  West,  152  N.  C.  832,  Gs  «.  E.  14; 
Ida  r.  S.,  3  Ukla.  Cr.  281,  105  P.  386 
lOG  P.  982;  S.  f.  Young,  52  Or,  227,  96 
P.  10G7;  Wilson  r.  S.,  GO  Tex.  Cr.  1,  129 
S.  W.  G13;  Steel  v.  S.,  54  Tex.  Cr.  388, 
113  S.  W.  15;  S.  r.  Fletcher,  50  Wash. 
3ii3,  97  P.  242  (to  show  cause  why  in- 
formation not  filed  within  prc8cril»e<l 
time);  S.  r.  Presslcr,  10  Wyo.  214,  92 
1'.  806.  See  "  Weasonabic  Doubt,"' 
infra,  6261 2,  et  seq.  See  vol.  6,  p.  593, 
n.  6G;  vol.  9,  p.  921,  n.  72;  vol.  10,  p. 
626.  n.  12,  and  BUi>plement  thereto. 
Defendant  must  be  acquitted  where  evi- 
dcm  (•  can  In?  reconciled  ujion  any  rea- 
sonable hv])othesis  of  his  innocence.  S. 
r.  Hut  .hint's.  30  Utah  319,  84  P.  893. 
Each  separate  fact  need  not  be  proved 
beyond  rcasonilile  doubt.  Pitts  r.  S., 
no  Ala.  7U,  37  S.  inl.  But  where  evi- 
dence is  circumstantial,  each  material 
circum.stance  should  be  so  |>roved.  P 
r.  Weber,  149  Cal.  325,  86  P.  G71. 
Reasonable  doubt  may  arise  from  want 
of  f\  i.lcnce.  Nix  r.S.  (Tex.  Cr.),  74 
S.   \V.   7(11. 

Uncontradicted  evidence  is  not  conclu- 
si\c.  S.  I.  .Momberg,  14  N.  \>:  291, 
l(i:!    N.  W.  5t*,(;. 

Government  is  not  required  to  show 
that  details  stated  in  indictment  as 
unknown  were  so  in  f.'ict.  Coflin  r. 
U.  S.,  156  U.  S.  432;  Frisbie  r.  U.  S., 
157  U.  S.  160;  .lacobs  v.  U.  S.,  161  Fed. 
694,  88  C.  C.  A.  554. 
791-49  All  incidental  or  8ubsi<liary 
facts  need  not  tie  i>roved  beyond  rea- 
sonable doubt.  Osburn  v.  8.,  164  Ind. 
2t)2,   73   N.   E.  601. 

791-50  McKinnie  r.  S.,  44  Fin.  143, 
32   S.   7*^6. 

Venue  must  bo  proved  l>e.vond  reason- 
able doubt.  Keeler  r.  S.,  73  Neb.  HI, 
103   N.   W.  64. 

791-S2  Sikes  r.  S.,  120  Oa.  494.  48 
S.  E.  153;  Fritz  r.  S.,  178  Ind.  463,  99 
N.  E.  727;  S.  r.  Kendall,  143  N.  C  6.59, 
57  .S.  E.  340;  S.  r.  Chastain,  85  S.  C. 
64,  G7  S.   E.  6. 

792-153  ParrJsh  r.  S.,  139  Ala.  16,  86 
S.  1012;  S.  r.  Mnngano.  77  N.  .1.  L. 
544.  72  AT  366;  S.  r.  Sappienza,  84  O. 
St.  6:;,  95  N.  E.  381. 
Drunkenness. — S.  r.  Yates,  132  Ta.  475, 
109  N.  W.  1005;  a.  r.  Sparegrove,  134 
la.  599.  112  N.  W.  83. 
Insanity.— P.  v.  Sucsser,  142  Cal.  354, 
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75  P.  1093;    S.   v.  Clark,  34   Wash.  48.3, 

76  P.  98. 

Alibi.— S.  f.  Thomas,  I3.J  la.  717,  109 
N.  W.  900. 

Proof    to    satisfaction    of    jury.      8.    v. 
Jones,  71  N.  J.  L.  543,  60  A.  396. 
Defendant    must    show    he    13    within 
terms  of  amnesty.      U.   S.    r.   Luzon,   2 
Phil.  Isl.  380. 

792-54  S.  V.  Hancock,  1.11  N.  C.  699, 
60  S.  E.  137. 

792-55  Boatmen's  Uk.  v.  Trowcr, 
171  Pel.  964;  tthaefer  r.  Co.,  157  Fed. 
396;  Rosenthal  r.  Co.,  157  Pe.l.  S3,  84 
C.  C.  A.  5S7;  Kentucky  D.  &  \V.  Co.  r. 
Lillard,  160  Fed.  34,  87  C.  C.  A.  190; 
Couch  r.  Hutchinson,  2  Ala.  Aiip.  444, 
57  S.  75;  Robinson  v.  Grillin,  173  Ala. 
372,  56  S.  124;  Lamar  r.  King,  168  Ala. 
285,  53  S.  279;  Gulsbv  f.  R.  Co.,  167 
Ala.  122,  52  S.  392;  Sun  Ins.  Co.  r. 
Co.,  164  Ala.  572,  51  S.  414;  Miller  f. 
Bk.  &  Tr.  Co.,  104  Ark.  99,  14S  8.  W. 
513;  Doniphan  Lumb.  Co.  r.  Fi.K,  95 
Ark.  623,  129  S.  \V.  289;  G auger  r.  Co., 
88  Ark.  422,  115  S.  W.  157;  Lawlor  r. 
Merritt,  81  Conn.  715,  72  A.  143;  Pyles 
f.  Co.,  58  Fla.  348,  50  S.  872;  Whitley 
r.  Foster,  132  Ga.  32,  63  S.  E.  698;  At- 
lanta L.  Co.  r.  Austin,  122  Ga.  374,  .50 
S.  E.  124;  Xagle  v.  Schnadt,  239  111. 
595,  88  N.  E.  178;  Tnd.  Union  T.  Co.  v. 
Kraemer  (Ind.),  102  N.  E.  141;  Welker 
r.  A|«plenian,  44  Ind.  App.  699,  90  N. 
E.  35;  Warner  r.  Warner,  30  Ind.  App. 
578,  66  X.  E.  760;  Miller  r.  Kroenert, 
81  Kan.  590,  106  P.  459;  Storm  Bros. 
r.  Bk..  148  Ky.  585,  147  S.  W.  5  (negli- 
gence); Georgetown  \V.,  etc.  Co.  1*. 
Neale,  137  Kv.  197,  125  S.  W.  293; 
.lonea  r.  Co.,  29  Ky.  L.  R.  623,  94  S. 
W.  6;  Wichers  r.  Fertilizer  Co.,  128  La. 
1011,  55  S.  657;  Campbell  r.  (\'impbell, 
117  La.  402,  41  S.  696  (intervener); 
Pennington  r.  Gartley,  109  Me.  27<t,  S3 
.\.  701;  Ginn  r.  .Mmv,  Ginn  r.  Mines 
Co.,  Ginn  r.  Wood,  212  Mass.  4S6.  99 
X.  E.  276;  Wvlie  r.  Marinofskv,  201 
Mass.  583,  88  X.  E.  448;  Granite  B.  P. 
Go.  r.  Imp.  Co.,  168  Mo.  Xyy.  498.  151 
S.  W.  487;  Hughes  &  Thurman  r.  Dodd, 
164  Mo.  App.  454,  146  S.  W.  446;  Deal 
r.  R.  Co.  (Mo.),  129  S.  W.  52;  Dorrell 
t.  Sparks  (Mo.).  127  S.  W.  103;  Gib- 
.s  .n  r.  SwoflTord,  122  Mo.  App.  126,  97  S. 
W.  inn7;  Swain  r.  McMillan.  30  ?rf'ont. 
'33.  76  P.  943;  Rnpp  r.  Countv.  71  Xeb. 
n'<2,  98  X.  W.  1042,  102  X.  W.  242; 
Goerke  Co.  r.  Diskon  (X.  .1.  Eq.),  75 
A.  780;  Liberty  P.  Co.  r.  Co.,  178  X.  Y. 


219,  70  X.  E.  .■(Jl;  Republic  L.  Ins.  Co. 
I  r.  Co.,  \:m  Apji.  iJiv.  618,  115  X.  V.  S. 

503;  Hay.len  v.  Joline,  122  X.  V.  S, 
629;  Trubenbacii  r.  Utten,  122  'X.  Y. 
S.  ei6;  Pause  v.  Williams,  122  X.  Y. 
S.  392;  Roberts  r.  Little,  18  X.  D.  60S,. 
120  X.  W.  563;  KroU  v.  Close,  82  U.  St. 
190,  92  X.  E.  2:»;  Joint  Brd.  of  County 
•Comrs.  r.  Whisler,  ^2  O.  St.  234,  92  N. 
E.  21  (on  apjieal  from  county  commis- 
sioners to  proiiate  court  burden  re- 
mains with  petitioners  to  show  ditch 
asked  in  jmblic  interest);  Fifth  Ave  L. 
Soc.  V.  Phillijis,  39  Okla.  799,  136  P. 
1076;  Pea.slee  v.  Mfg.  Co.  (Or.),  135  P. 
521;    Spantle    v.    Indemnity   Co.,   61    Or. 

220,  117  P.  973,  122  P.  38;  Behn  v. 
Rosatzin,  5  Phil.  Isl.  660;  Neal  r.  R.  Co., 
92  S.  C.  197,  75  S.  E.  405;  Banks  V. 
Blake  (Tex.  Civ.),  143  S.  W.  1183; 
Broocks  V.  Payne  (Tex.  Civ.),  124  S. 
W.  463;  Sheldon  c.  Wright,  80  Vt.  298, 
67  A.  S'i7;  Lanford  r.  R.  Co.  (Va.),  73 
S.  E.  566;  Butler  Bros.-Hoff  Co.  v.  R. 
Co.  (Va.).  7;'.  S.  E.  441;  Coates  r.  Mars- 
den,  142  Wis.  106,  124  X.  W.  1057. 
Must  prove  allegations  made  in  cross- 
comjilaint.  S.ott  r.  Dillev  (Ind.  App.), 
Ml    N.  i;.  ?,\:\. 

To  prove  error  in  tax  assessment. — P.  r. 
Wo.xlbiirv,  74  Misc.  13n,  \?,\>,  X.  Y.  S. 
1:55. 

When  one  alleges  that  his  rights  have 
been  wilfully  invaded,  the  burden  is 
u]ion  him  to  j)rove  it.  Hunter  v.  R.  Co., 
90  S.  C.  5117.  73  S.  v..  11117. 
In  transaction  between  attorney  and 
client,  on  (piestion  of  fairness,  burden 
on  attornev.  Bolles  r.  O'Brien.  G3  Fla. 
.'^54.  59   S.  "1.13. 

Burden  of  proof  is  determined  by  jdead- 
ings  and  not  by  condition  of  proof. 
Adams  V.  I'case."  113  111.  .\pp.  356. 
Where  action  is  against  two  or  more 
if  bmdtMi  ;is  to  either  of  them  is  on 
j'laintilT.  the  court  may  give  him  bur- 
den in  whole  case.  Xew  Ellerslie  Club 
r.  Stewart,  29  Ky.  L.  R.  414,  93  J^.  W. 

5rts. 

793-56     Lee  r.  R.  Co.,  125  La.  236,  .-Jl 

S.    182;    Stamatv    r.    Pappadamitriu,   51 

Wash.   221.  98   P.   613. 

791-57     Iluntlev  r.  E.  Corp..  211  Fed. 

959   (C.  C.   A.);    Roberts  r.   Padgett.  82 

Ark.   331.    101    S.   W.    753;    Stephens  r. 

Trust  Vo.,  260   Til.  364,   103   X.   E.   190; 

Furst   r.   Satterfield.   44    Ind.   App.   613, 

80  X.  E.  906;  Walling  r.  Eggers.  25  Kv. 

L.  R.  I.'i63.  78  S.  W.  428;  Chnidin.  etc 
•  Co.  r.  County,  25  Ky.  L.  R.  1154,  77  S. 
!  W.  377;  Dovey  r.  Lam,  117  Ky.  19,  77 


323 


\'ol.   '1 


lUUDKS  OF  I'L'OOr 


B.   W.   383;    Power   r.  Tumor,  37   Mont.  |  (action  for  roynlty  untlor  n  coni  Icnsc) ; 
521,  97  1*.  9.'tt;  John  Turl'ii  Sons  r.  Co.,  ;  Tun ti'«  r.  Sti-i-l  Co.,  L'34    Ta.    I'.tl*.  S3   A. 


13»;  .\|.|..  Div.  7  It',  l-'l  N.  V.  S.  J7S 
(prt'.sumption  ari!«in>;  from  |>loniiin>;rt 
i-t>nf«uli>roii) ;  ColTinan  r.  I*iil).  Co.,  03 
Wash.  1,  117  r.  :>ytJ.  Soo  infra,  S12-24. 
701-58  Hapnn  r.  Taylor,  110  Va.  0, 
(V,  .<.    K.    »s7. 

70-1-S&  K'os.Mitlial  r.  Pine  Hill,  ir>7 
Ki'.l.  s;{,  s|  ('.  ('.  A.  .'>S7;  P««rntan  r. 
Klin;;,  si  Conn.  403,  71  A.  r,07 ;  Nash 
I.  C.iuuov,  lOS  III.  App.  211;  Oravfs  i-. 
Cinrar.l.  'l4  In.l.  App.  712,  90  N.  K.  22 
(thoU);h  mlniissions  mndo  in  nflirma- 
tive  para);raph  of  answer,  which  was 
ge.iernl  di-nial);  WiUon  r.  Co.,  112  la. 
r)21.  119  N.  NV.  (>04:  Hoyles  r.  Hra.lloy, 
79  Kan.  S14.  loi  p.  477;  New  Kllerslio 
Club  r.  Stewart,  29  Kv.  I..  \i.  414.  93  S. 
\r.  .WS;  List  r.  Chase,  so  O.  St.  42,  SS 
N.  K.  120;  Clifton  r.  Weston,  54  W.  Va. 
r'.o.  4(1  s.   K.  3fiO. 

705-61  Mefin  M.  Co.  r.  Crosby,  98  C. 
C.  A.  70,  174  Fe.l.  96;  North  Ala.  Trac. 
Co.  r.  Tavlor.  3  Ala.  Ap|«.  4.')fi.  .')7  S. 
140;  Perrvmnn  &  Co.  r.  Mfp.  Co.,  107 
Ala.  414. '.')3  S.  fi44;  Suell  r.  Derricott, 
161  Ala.  2.')9.  49  S.  S9.');  St.  Louis  &  S. 
F.  R.  Co.  r.  Co.,  101  Ark.  Oil.  142  S. 
W  830;  Creditors  I'nion  r.  Lundy,  16 
Oal.  App.  r)07.  117  P.  024;  Hettens  r. 
Hoovor.  12  Cal.  App.  313.  107  P.  329; 
Irir.i-  r.  Keniietly,  3  Cal.  App.  404,  S.l 
I'.  >«'.';  DoLaval  Co.  r.  .Stea<lman,  0  Cal. 
App.  6.">1.  92  P.  877;  Dieterle  r.  Hekin, 
143  Cal.  6^3,  77  P.  664;  Davis  r.  Home, 
57  Fla.  396,  49  S.  .50.');  Northwestern  F. 
Cn  r.  Co.,  144  III.  App.  92;  Coates  r. 
^'  r.  99  III.  App.  227;  Scars  r. 
_han.  230  III.  .'>72,  82  N.  E.  881; 
I'-rdtherhood  of  Painters  r.  Barton,  40 
Ind.  App.  160.  92  N.  E.  f>4;  Oarretson 
f.  Gnrretson.  43  Ind.  App.  088,  SS  N. 
F.  024:  Catlin  r.  Vnut.  0  Ind.  Ty.  2.')4, 
91  S.  W.  3S;  Farmers  Sav.  Bk.  r.  New- 
ton. 154   la.  49,  134   N.  W.  430;   Collier 

r     vf r.    7.'>    Kan.    .5.50,    89    P.    1011; 

'  Lam.    117   Ky.    19,   77   S.   W 

.^     I      T'l.rf.r     H*   Kv.    L.   R.   9n, 

'.'■•  ^    w  ,  212  Mass. 

'   '  •   L.  &  C.  Co. 

147    Mo.   App.    li*4,   126  8.  W 
Mty   r.   Ins.  Co.,   123   N.   Y.  S. 
Guziric    r.    Rrisler,    67    Misc.    447, 
V    Y.  S.  78;  Morgan  r.  New  York, 
Div.   194.   121    N.   Y.   S.   976; 
Tannenbanm,   SS    Mi«e.    310, 
>.   V.  S.  9«»;   Flcitmann   r.    '    "  ' 
N.  Y.  62«».  6.1   N.   E.  1116. 
201.  69  N.  Y.  S.  1099;  N.   V     ■  .;., 
r    Co.,  86  O.  8t.  140,  99  N 
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77;  Central  Altaprncin  v.  Javierre,  3 
P.  H.  Fed.  2.iO;  H.-iden  r.  R.  Co..  S4  8. 
C.  117,  65  S.  E.  9S7;  Jones  r.  R.  Co., 
67  S.  C.  181,  45  S.  E.  IHS;  Ain.sdeld  Co. 
r.  HnsmusHon,  30  I'tah  453,  S5  P.  1002; 
Smith  r.  Reed,  141  Wis.  4S3,  124  N.  W. 
'4S9. 

Plea     denying    Jurisdiction. — Chase    r. 

W.'tzl.-ir.    1".<7    \\;\.    11 H. 

That  defendant  should  be  credited  with 

a     p.'tv'ieiit     on    arrouiit.       Chapman     i. 

M.'ilinV.    147    III.    Aj.i-.    411. 

Plea   of  estoppel. —  lluphes   r.   WillinniH 

(MasH.).  105  N.   E.   1056;   Loeke  r.  How 

man.  lOS  Mo.  App.   121,  151   S.  W.  40, 

PennHvlvania,   etc.   Co.   r.  Schmidt,   1'  ■ 

Wis.   242,   144   N.   W.   2S3. 

Lache«. — Woodlnwn  R.  &  D.  Co.  i-.  H;iv. 

kins   (Ala.).  05   S.   1  S3. 

Burden  on  defendant   to   |>rove  waiver 

of  alleped    uiLsoiindness   of   animal    sold 

in  a<'tion  bv  administrator  of  purchaser. 

Ramsey  r. 'llill,  92  S.  C.   140,  75  S.   E. 

Prima  facie  case  held  to  shift  burden 
to  defendiiiit.     Ken.br  r.  Trust  Co.,  19(j 
Fe.l.   1.   115  C.  C.  A.  035. 
To    show    effort    to    minimize    dnmages. 
\V:ir.>   r.rt.s.   i.  Co..    I!!:?    N.    V.  S.   CO. 

Defendant  has  burden  of  proving  tho 
matters  set  up  in  the  notice  of  recoup- 
nu  nt,  in  the  wnv  of  defense.  Haw- 
thorne r.  Murray"  (Del.),  84  A.  5.  It 
is.  however,  not  shown  in  this  rase  in 
any  way  that  the  city  of  Enterprise, 
the  defen.lant.  was  operating  a  dispen- 
sary under  the  Mooily  Law.  making 
such  purchase  a  prnhibitrd  act  under 
section  9  of  that  law.  The  burden  of 
proving  this  special  plea  reste.l  upon 
the  riefen.lant.  Hirsch  &  Sj.itz  Mfg. 
Co.  f.  City  pf  Entcri>rise,  5  Ala.  App. 
2^7,  5!)  S.'31  '. 

Burden  of  showing  an  illegal  consid- 
eration for  the  bond  sue.l  \ipon  (nn, 
coinjiounding  crime),  is  upon  the  de- 
fendant who  sets  it  up  to  defeat  liabil- 
ity. Fountain  r.  Bighani,  235  Pa.  35, 
«4    A.    131. 

In  tort  actions. — Bnibaker  v.  Bidstrup 
(Mo.).  147  S.  W.  541. 
Set-Off.— ^)'Neal  r.  Curry.  134  Ala.  216, 
32  S.  097;  Western  C.  Co.  ».  Hollcn- 
bcck.  72  Ark.  44.  SO  S.  W.  145;  Holmes 
r.  McKennnn,  120  111.  App.  320;  Po- 
ono.  etc.  Co.  r.  Co.,  214  Pa.  640.  64  A. 
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Recoupment. — Rayles 
MaP.t.    41'3,    82    N.    E, 


r.     Quinn.      196 
713;    Truax    c. 
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Heartt.  135  Mich.  150,  97  N.  W.  394. 
Counterclaim. — Siinonoff  r.  Ilorwitz,  9.3 
N.  V.  S.  ."1:2.  And  see  .Saldal  r.  Jacob- 
Ben,  154  la.  630,  135  N.  W.  IS,  action  by 
contractor  against  owner  for  interfer- 
enco. 

Payment.— Baehr  r.  Buell,  133  Wis.  119, 
113   N.  W.  433. 

Contributory  negligence. — Weil  r.  Fin- 
eran,  7S  .\rk.  S7,  93  S.  W.  5(18  (fraud); 
Murphy  r.  Bk.,  S2  Ark.  131,  100  S.  W. 
894  (appeal  from  jud^'mont);  Crawford 
V.  Gose  (Ind.  App.),  S2  X.  K.  9S4;  Clem- 
ents r.  Staploton,  136  la.  137,  113  N.  W. 
546  (revocation  of  agreement);  Osmors 
f.  Purey,  32  Mont.  5S1,  81  P.  345 
(justiHcation  of  seizure);  Vertrces  v. 
County,  75  Neb.  332.  106  N.  W.  331; 
Agnew  r.  Pawnee,  79  Xeb.  603,  113 
N.  W.  236  (abandonment  of  wav) ; 
Cady  r.  Co..  134  Wis.  322,  113  N.  W. 
967,  17  L.  R.  A.  (N.  S.)  260  (suicide 
as  dofoiise). 

Burden  as  to  particular  facts  may  be 
reguliitod  bv  statute.  Lowden  V.  Co., 
41  Ind.  Ai)p.  614,  82  N.  K.  941;  Stew- 
art r.  R.  Co.,  136  la.  182,  113  N.  W. 
764;  Kelsall  v.  R.  Co.,  196  Mass.  554, 
82  N.  E.  674.  See  Toledo,  etc.  R.  Co. 
r.  Star  Mills,  146  Fed.  953,  77  C.  C.  A, 
203. 

795-62  Hunt  r.  Osborn,  40  Ind.  App. 
CiC,  S2  N.  E.  933;  Wvlie  r.  Marinofskv, 
201  M.nas.  5S3,  8S  X.  E.  448. 
796-64  Welshman  r.  Ins.  Co.,  83 
Conn.  716.  76  A.  1105;  Mi.hols  r.  We.st, 
109  III.  App.  418;  Goodnough  M.  Co. 
V.  Gallownv.  48  Or.  239.  84  P.  1049; 
Daley  v.  Iselin,  212  Pa.  279,  61  A.  919; 
Banderer  r.  (Junther  (Tex.  Civ.),  87 
S.    W.    851. 

796-65     Chicago,   etc.   R.   Co.   r.  Jon- 
ninuH.   114   III.  App.  622. 
796-66     G.itlin    r.    Vaut,    6    Ind.    Tv. 
251,  91    S.   W.  38. 

796-67  Mesa  M.  Co.  r.  Crosby,  174 
Fed.  96,  98  C.  C.  A.  70;  Stephens  r. 
Assn..  139  Mo.  App.  369.  123  S.  W.  63. 
797-69  New  York  C.  &  H.  R.  Co.  r. 
U.  S.,  165  Ped.  833.  91  C.  C.  A.  519; 
Petite  r.  Ins.  Co.,  142  la.  265,  120  N. 
W.  642;  Dolentv  r.  Co..  41  Mont.  105, 
108  P.  921;  Ilassam  r.  SafTor.l.  ^2  Vt. 
444.  74  A.  197  (good  faitli  in  mitigation 
of  darnnges).  Sop  805-93,  infra. 
797-70  Sinkovitz  r.  Co..  ."  Ga.  App. 
788.  64  S.  E.  93.  See  Chicago,  etc.  R. 
Co.  r.  Davis.  172  Fed.  861.  97  C.  C.  A. 
281  :  Houston,  etc.  R.  Co.  r.  Washing- 
tot,  (Tox.  Civ.l.  127  S.  W.  1126. 
798-71     Dowdell   r.  Soc,   114   La.   49, 


38  S.  16:  Walker  r.  Carpenter,  144  N. 
•'.  674,  57  S.  E.  461. 
798-7-1  Shattuck  r.  Costello,  8  Ariz. 
22,  68  P.  529;  Chaplin,  etc.  Co.  r.  Nel- 
son. 25  Ky.  L.  K.  1154.  77  S.  W,  377. 
If  payment  is  only  issue  left,  burden 
is  on  iii'fiii"I:uit.  Swift  r.  Mutter,  115 
III     Ai.p.   374. 

799-75  General  denial  and  plea  of 
pavnu'iit.  Cunningham  v.  Springer,  13 
X.  M.  259,  82  V.  232. 
799-76  Libert V  P.  Co.  f.  Co.,  178 
X.  Y.  219,  70  N.  E.  501;  Hollander  r. 
Farber.  52  Misc.  507,  102  N.  Y.  S.  506. 
799-77  Dorrell  v.  Sparks  (Mo.),  127 
i^.    W.    103. 

800-81  Abhau  r.  Grassie,  262  111. 
(il'.t),  104  N.  E.  1020;  Simon  v.  Krimko, 
123  N.  Y.  S.  697.  See  vol.  2,  p.  803,  n. 
87;  vol.  9,  p.  959,  n.  21,  ami  supple- 
nuMit  thereto. 

801-82  Contra  under  code.  Holmes 
r.  Warren,  145  Cal.  457,  78  P.  954; 
Petaluma  P.  Co.  r.  Singley,  136  Cal.  616, 
69    P.   426. 

802-83  P.  r.  Grass,  79  Misc.  457, 
in    X.  Y.  S.  204. 

S<»:5-86  Pollak  r.  Winter,  166  Ala. 
255,  51  S.  998;  Cleveland,  etc.  R.  Co.  r, 
Moore,  170  Ind.  328,  82  N.  E.  52,  84 
N.  E.  540;  In  re  Ring,  104  Me.  544, 
72  A.  548;  ^fontague  Comj>rosse<l  Wt 
Co.  V.  City  of  Fulton,  166  Mo.  App.  11, 
148  S.  W.  422:  Schuvler  r.  Southern 
Pac.  Co..  37  Utah  581 1  109  P.  458. 
8<K'5-S7  W.  r.  Tel.  Co.  r.  Brazier 
(Ala.).  65  S.  95;  Freeman  r.  Blount,  172 
Ala.  655,  55  S.  293;  Hibernia  S.  &  L. 
So:-,  r.  Farnham,  153  Cal.  578,  96  P.  9; 
Fidelitv  &  D.  Co.  r.  Co..  45  Colo.  443, 
103  P."  383;  Kiesel  r.  Bybee,  14  Ida. 
670.  95  P.  20;  Abhau  r.  Grassie.  262  HI. 
636,  104  N.  E.  1020;  Town  of  Cicero 
r.  R.  Co.,  52  Ind.  App.  298.  97  X.  E. 
389;  Compton  r.  Benham  (Ind.  -Vpp.), 
85  N.  E.  365;  Lambert  r.  Rice.  143  la. 
70,  120  N.  W.  96;  Fulwider  r.  Co..  216 
Mo.  582.  116  S.  W.  508;  Altman  r. 
Cochrane.  131  App.  Div.  233.  115  N.  Y. 
S.  870;  Atlantic  T.  Co.  r.  Co..  72  App. 
Div.  539.  76  N.  Y.  S.  647:  Daley  r. 
Iselin.  212  Pa.  279.  61   A.  919;  Olvmpia 

B.  Co.  r.  Assn..  53  Wash.  16.  101  P. 
371.  See  vol.  2.  p.  800.  n.  «! :  vol.  9, 
p.  959.  n.  21  and  supplement  thereto. 
8(M-89  Dean  r.  R.  Co.  (Mass).  lO.*; 
N.  E.  616;  Posener  r.  Harvey  (Tex. 
C\vA.    125   S.    W.   356. 

804-91     Richardson    r.    8..     77     Ark. 
321.  91   S.  W.  75«:  S.  r.  Connor,  142  N. 

C.  70O,  55  S    "    --- 
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SOl-U::     W.    U.    ToI.    Co.   c.    Brazier 

(Ala.),  C>'>  IS.  :  "  linn  r.  Ulouiit, 
172  Ala.  C'l'i,  Davis  r.   Arn- 

old, U3  Ala.  ..'.  ..<  -.  HI;  Uaina  i: 
S.,  U5»  AIn.  LMi,  13  S.  137;  Williams  r. 
S.,  11:  (.ia.  A  •  -'  :••  S.  !•:.  7S:»;  Hlo«k«r 
C.    S..    1-'    '  M.    7t)    S.    K.    7S^; 

Abhau  r.  i  ..  .  .  .'■■2  III.  G30,  104  N. 
K.  1<'20  («•!(.  Kncvcuu'.kou  of  Evi- 
DE.NCE);  Swinhart  r.  K.  Co.,  207  -Mo. 
423,  10.-)  S,  \V,  1043;  JolliflTo  r.  R.  Co., 
52  \Va«li.  433,  100  V.  !»77.  Sco  vol.  3, 
|>.  711),  n.  ;M  ami  Hupi'lomont  thereto. 
Relatiouship  to  folon  as  cx.-usi'.  S.  r. 
Mill.T.    l"-'    Mo.   370,    SI    S.    W.   Mm. 

"The  nile  has  been  applied  to  a  sliip- 
nient  of  goods  by  fonncctiti^  Huoh  of 
carriors,  >vln'n  a  proKiiniptidii  nrisoH  that 
the    carrior,    in    whose  n    the 

^oods   arc    found   in    a    ■  ondi 

/ion,  caiisod  the  damn;;*',  it  in mg  all 
**»«  proof  the  naturi*  of  tho  case  J>0" 
niits  to  the  plaintiff,  and  proof  in  ex- 
oni-rntion  of  the  oarrior  boinj;  more  ao- 
ros.iihlo  to  him  than  to  the  plaintiff.'' 
Bi-vill  r.  R.  Co.  (N.  C),  74  S.  E.  349. 
80S-93  Williams  r.  S.,  12  On.  App. 
84.  7i>  S.  E.  7>.');  S.  r.  Hathaway,  115 
Mo.  3<s  21  S.  W.  lOSl;  lUa.kman  ••■  C. 
124  I'a.  n7S,  17  A.  1I'4.  Sco  vol.  3,  p. 
71'1.  n.  34  an-l  supplomont  thoroto. 
Liccn.sc8  must  be  shown  by  party 
.1.!  •■  :n^  uniler  them.  Morris  r.  U.  S., 
lt;i  Ko.l.  672,  88  C.  C.  A.  332. 
806-08  Xorddeutsoher  Lloyd  v.  U. 
S..  213  Fed.  10  (i*.  C.  A.);  Stuart  i. 
Bevnolds,  204  Fed.  709  (C.  C.  A.); 
Prettvman  r.  U.  8.,  ISO  PVd.  30,  lo3 
C.  C.  A.  3S4;  U.  S.  r.  Hroose,  131  Fed. 
915;  Parrish  r.  8.,  139  Ala.  16,  36  S. 
1012:  Henderson  c.  S.,  91  Ark.  224,  120 
8.  W.  9«)6;  8.  r.  Samuels,  6  I'enne. 
(Del.)  3«T,  67  A.  164;  Mlandon  r.  S.,  6 
Ga.  App.  782,  6.'>  8.  E.  ^42;  Interna- 
tional H.  Co.  r.  C.  137  Kv.  66.H,  126  S 
W.  3:.2:  S.  r.  Wobb.  216  Mo.  378,  11.1 
8.  W.  998;  ItiKh  r.  S..  2  Ok  la.  Cr.  161, 
101  p.  115;  Black  r.  S.  (Tex.  Cr.),  145 
8.  W.  944.  See  vol.  3,  p.  472,  n.  61  and 
»Uf>plrmont  thereto. 

807-09  Glover  r.  U.  8.,  147  Fed.  426, 
77  C.  C.  A.  450,  rev.  6  Ind.  Tv.  262,  91 
8.  W.  41;  Post  c.  U.  S.,  135  Fed.  1,  67 
C.  C.  A.  569.  70  L.  R.  A.  :-P:  S.  r. 
Lax.  71  N.  J.  L.  386,  59  A.  r 

C.  U.  8.,  2  Okla.  Cr.  657,   1 
C.  r.  Berkwith,  27  Pa.  C.  C. 
r.  8.   (Tex.  Cr.),  144  9.  W. 
r.  S..  .'5  Tex.  Cr.  4«   ■  .'J. 

8«7-l     Stuart    r.  I    Fed. 


700  (C.  C.  A.).  See  vol.  n,  p.  472,  n. 
61  and  sa|iplement  thcretu. 
H07-a  U.  S.  V.  Heike,  175  Fed.  852; 
K.id  r.  McElderry  (Ala.),  (Li  S.  421 
(eouiiterclaims) ;  Elrod  Lumb.  Co.  i. 
.Mo«iro  (.\la.),  65  8.  175;  .Mercer  K 
MfK.  Co.  r.  tk).,  87  Conn.  691,  sy  A 
International  H.  Co.  r.  C.,  137  K\ 
126  8.  W.  352;  Wylio  r.  Mnriiiofsk*. 
201  Mass.  5 S3,  88  .\.  E.  44S;  8.  i. 
Crombie,  107  Minn.  171,  119  N.  W.  66<t: 
.\uHtin  C.  Co.  V.  I'osey  (.Miss.),  64  ."^. 
5;  .S.  I-.  Reed,  140  .Mo.  App.  251,  12« 
8.  W.  55;  Rea  r.  8.,  3  Okla.  Cr.  281,  lo;, 
P.  386,  106  P.  9S2;  Patton  v.  W.  O. 
W.,  05  Or.  33,  131  P.  521;  C.  v.  S.ott. 
3S  Pa.  Super.  3o3;  Hunter  c.  8.  (Tex. 
Cr.),  16(i  S.  W.  164. 

AUbl.— Kirksev  r.  8.,  11  Ga.  App.  14::. 
74  8.  E.  902.  And  see  the  title 
"Alibi." 

807-3     See   S.    r.    Harmon,    4    Penne. 
(  I>el.)    58<l,  60   A.   S6(i. 
8<>8-r>     Central   of   Ga.  R.  Co.   r.    Mc 
Guiro,   10  Ga.   App.   4^3,   73  8.   E.   70J: 
K»von;r   Lee   Yuen   Co.   r.  Co.,   10    Haw. 
674;   Stephens  r.   Neilson,  142   111.   A\>\'. 
263;  Alaiiama,  etc.  R.  Co.  r.  Groome,  i)'. 
Miss.  2<il,  52  S.  703;  Berger  r.  Co.,  13<-. 
Mo.   App.   36,    116   S.    W.   444;    Rapp   r 
Sarpov  Co.,  71   .\eb.  3S2,  9S  .N.  W.  MIL, 
102  N.  W.  242;  Toube  r.  Co.,  03   Mis. 
298.  116  .V.  Y.  8.  673;  Colston  f.  Bean, 
7'^  Vt.  2^3,  62  A.   1015. 
8OS-0     Malt.   R.  &.    H.  Co.  r.  Kreiner, 
nm   Md.  361,  71    A.   loao;   Klunk   r.   H. 
Co..   74   O.  St.   125.   77    N.    E.   752.     Sea 
Peoples'  8.  Bk.  r.  Hoppe,  132  .Mo.  App. 
449,   111   8.  W.   1190:   Texas  Co.  r.  La 
eour  (Tex.  Civ.),  122  S.  W.  424. 
809-8     See  Com|>ton  r.  Benham   (Ind. 
Aj.p.).   85    .V.    E.   365. 
810-0     Kleinpeter    r.    Ca,stro,    11    Cal. 
App.   S3,  l<t3    V.   1090;   Hyer   r,  Co.,   12 
(Ja.   App.   S37.   79   S.    E.   5S;    ChicaKO   i 
Diinham   Co.,    IHI     111,   App.  3t>7;    Miller 
r.    S.    (Mi».s."\.    i>3    S.    269:    Fulwider    i 
Co.,  21ii  .Mo.  >J.  116  8.  W.  5n,s. 
810-1(»     I'ri.e  r.  R.  Co.,  220  Mo.  43.- 
119   S.   W.  932.     CiiHtra.     .Sewell   r.   R. 
15S     .Mich.    4«i7.     IL'3     N.    W.    2.      R.- 
ip.sa     loquitur     rule     does     not     ohan^-' 
burden.     Morrisett  r.   .Mills,  151    N.  <  . 
31.  65   S.   E.  514. 

8iO-ll  Toledo,  ete.  R.  Co.  c.  Mills 
Co.,  146  Ftfd.  953.  77  C.  C.  A.  20.1 
n.vrlr,n.l,  etc.  R.  Co.  r,  Hndlev,  17" 
•  N.  E.  loj.-,,  S4  N.  E.  13.  1< 
\.  8.)  527  (presumption  from 
ii:»  i|  )>;»  !u!|iiitur);  Cover  r.  Hatten,  13i'. 
la.  63,  113  N.  W.  470  (prc8UDi]ition  resi 
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denoe  continues);  Moilol  M.  Co.  «'. 
Webb,  1U4  X.  C.  87,  80  «.  E.  232.  Seo 
vol.  9,  p.  885,  n.  25;  vol.  9,  p.  889,  n. 
35;  vol.  9,  p.  897,  n.  77;  vol.  14,  p. 
744,  n.  15;  vol.  14,  p.  754,  n.  35,  and 
BUpi)loment   thereto. 

811-12  S.  f.  A.lams,  22  Ma.  485,  126 
P.  401;  North  r.  Jones  (Ind.  App.), 
100  N.  E.  84;  Dunlap  r.  B.  Co.,  145  Mo 
App.  215,  129  S.  W.  2G2.  See  vol.  9,  p. 
889,  n.  33,  35  and  supplement  thereto. 
Very  slight  circumstances  will  cast  tho 
bur'ion  of  sustaiiiin;.'  a  coiitrait  upon 
the  party  asserting  its  vali<iity,  where 
tho  other  party  is  old.  feeble,  illiterate, 
and  weak-minded  from  any  cause.  Ruby 
V.  Ewing,  49  Ind.  App.  520,  97  N.  E. 
798. 

811-13  Statutory  prima  facie  evi- 
dence "ioes  not  change  bunlen.  Cohasset 
f.  Moors,  204  Mass.  173,  !»()  X.  E.  ^78. 
811-15  Hyer  r.  Co.,  12  (Ja.  App.  837, 
79  S.  E.  58;  Brown  r.  Funck's  Est.,  80 
Kan.  601,  132  P.  2ii2;  Helden  f.  Belden, 
139  App.  Div.  437,  124  N.  Y.  S.  225; 
Winn  r.  Itzel,  125  Wis.  19,  103  X.  W. 
220.  See  Ginn  r.  Dolan,  81  O.  St.  121, 
90  X.  E.  141;  Hogan  r.  Ix'eper,  37  Okla. 
655,  133  P.  190;  Van  Arsdalo  r.  Dist., 
23  Okla.  894,  101  P.  1121.  Seo  vol.  2, 
p.  830,  n.  60  and  supplement  thereto. 
811-16  Muncie  W.  Co.  r.  Finch,  150 
Mi.h.  274,  113  X.  W.  1107. 
812-17  Chicago,  etc.  R.  Co.  r.  White, 
73  Xeb.  870,  103  X.  W.  661;  Schu- 
macher V.  Co.,  142  Wis.  631,  126  N.  W. 
46;  Eichman  v.  Buchhoit,  128  Wis.  3s5, 
107  N.  W.  325  (confusion  of  terms, 
"preponderance  of  evidence"  and 
"bunlen  of  proof"). 
812-18  Chicago,  etc.  R.  Co.  r.  Davis, 
172  Fed.  861,  97  C.  C.  A.  2h1;  Water- 
bury  L.  Co.  f.  Hincklev,  75  ("onn.  187, 
52  A.  739;  Brown  r.  S.,  125  (ia.  8,  53 
S.  E.  767;  Harrison  r.  Russell,'  17  Ida. 
196,  105  P.  48;  Toube  V.  Co.,  63  Misc. 
298.  116  N.  Y.  S.  673. 
812-20  Nngle  r.  Schna.lt,  239  111. 
595,  *^'<  N  E.  178;  0ns  Holt  T.  Co.  r. 
Ward,  13  Ind.  App.  537,  87  X.  E.  1110; 
Bogart  r.  Tannenbaum,  53  Misc.  310, 
103  N.  Y.  S.  98;  Cincinnati,  et«-.  R.  Co. 
V.  Frye,  80  O.  St.  289,  88  N.  E.  642; 
Pope  r.  Taliaferro.  51  Tex.  Civ.  217, 
115  S.  W.  309;  Bnnderer  f.  Gunther 
(Tex.  Civ.),  87  S.  W.  S51. 
812-21  Contra,  Jenkins  r.  Jenkins, 
83  S.  r.  .-137.  6."  S.  E.  736. 
Not  important  in  equity  case  tried  to 
court.  nrcclanil  V.  Pascoe,  39  Mont. 
290.   102   P.   331. 


Bight  to  open  and  close  regar<i«^-'l  as 
I'uring  erroneous  ruling  n'spciting  bur- 
den of  I'roof.  Smith  r.  Ho.sw«'ll,  !M  Ark. 
m,  124  S.  W.  264.  See  Atlanta  L. 
Co.  r.  Austin,  122  Ga.  374,  50  S.  E. 
124. 

812-23  Kelly  v.  Co.,  134  Ky.  20S,  119 
S.  \V.  747. 

812-24  Stephens  r.  Trust  Co.,  2G0  111. 
3i;4.  103  X.  K.  190;  Covcll  r.  Bright.  157 
Mich.  419,  122  X.  W.  101;  Will  r.  Tor- 
nabclls,  3  P.  R.  Fed.  125.  See  vol.  2, 
p.   794,  n.   57. 


BURGLAEY 

Brtakintj  and  indrimj  puntoffice,  61S-16; 

Possession    of    tooh,   822-23;    Association 

with  another,  822-23. 

Definition. — See  4  Standard  Pkoc.  591. 

Degree     of    Crime. — See     4     Standard 

Pboc.  591. 

Indictment     or     Information.  —  Sec     4 

Stanuakd  Pboc.  592. 

813-1  Leonard  r.  S.,  150  Ala.  89,  43 
S.  214;  Gibbs  r.  S.,  8  Ga.  App.  107,  68 
S.  E.  742;  S.  r.  Harris,  is  Ida.  ^20,  111 
P.  406:  S.  r.  Callahan,  H3  Kan.  4  J'*,  111 
P.  445;  S.  f.  Bradv,  121  la.  501,  91  N. 
W.  8(11,  97  X.  W.  62;  Keeler  r.  S.,  73 
Xeb.  441,  103  X.  W.  64;  Margnrv  r. 
S.,  60  Tex.  Cr.  107.  131  S.  W.  312;  S. 
r.  Ilutchings,  30  Utah  319,  84  P.  893. 
Evidence  held  suflacient. — P.  r.  O'Don- 
nell.  16  Cal.  Aj.p.  716.  117  P.  93:5;  P. 
V.  Roderiguez,  16  Cal.  App.  358,  116  P. 
986;  S.  r.  Christv,  154  la.  514,  133  N. 
W.  1074;  Collins' r.  Com.,  146  Ky.  698, 
r43  S.  W.  35;  S.  r.  Hawkins,  155  X.  G 
466,  71  S.  E.  326;  Lawrence  r.  S.  (Tex. 
Cr.),  146  S.  W.  928;  Moniv  r.  S.  (Tex. 
Cr.),  145  S.  W.  927;  Hickman  r.  S. 
(Tex.  Cr.),  145  S.  W.  914;  Williams  C 
S.  (Tex.  Cr.),  143  S.  W.  634. 
In  S.  r.  Rogers,  156  Ta.  57.t.  137  X.  W. 
819.  "the  eviclonce  was  wholly  circum- 
stantial. It  was  clear  and  direct,  how- 
ever, as  to  the  corpiis  delicti.  It  was 
also  i>ositivo  and  direct  as  to  the  pos- 
session of  the  alleged  stolen  proi>erty 
by  the  <lefendants  within  a  brief  time 
after  the  allege<l  burglary.  This  was 
corroborated  by  the  evidence  of  two 
witnesses,  who  claimed  to  have  seen  tho 
horse  and  wagon  of  the  dcfemlants, 
between  10  an<l  2  a.  m..  in  the  im- 
mediate neighborhootl.  This  rig  was 
seen  two  or  three  times  within  a  period 
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of  two  hours.  At  one  time  it  wn8 
.•itait<lin>;.  with  ono  innii  stttini;  thoroin 
At  a  Intor  timo  it  >vnH  pattHinj;;  nlon^' 
tho  hi^-liway,  with  two  men  8ittin>{ 
therein. 

Evldsnco  held  sufficient  to  xuHtnin  con- 
viction  of  hou8o)>ri>.'4kiii);.      Mtilli^'an   •'. 
<'om..    Ill    Ky.   L'lf.,    i:!7   S.   \V.    InCJ. 
Evidence  heid  insufficient. — McNair   r. 
s..  r.i   Kin.  :!.",  :.:.  s.  ini. 
Suspicion  not  enough.— < irons  r.  S.  (Tex. 
<r.l.    U7    iS.    \V.    .-.:!>;    I^iwrcm-o    ».    S. 
iTfX.  Cr.),   H6  S.  W.  92S. 
81-I-2     Ountpr  r.  S..  7J»  Ark.   432,  Ptl 
S.  W.  ISI:   Hrucn  v.  !»..  'jnr,  III,  417;  flU 
X.  R.  24;  Dunn  r.  C,  27  Kv.  L.  R.  113, 
•"^    S.    W.   3J1. 

"Hoir.e"  inferred  to  be  a  dwelling. 
Williams  r.  S.,  2  On.  App.  3iM.  .'jS  t>.  E. 
549.  8pc  Cronan  r.  S..  113  Tcnn.  539, 
82  S.  W.  477;  Jack -.on  v.  S..  49  Tox. 
Cr.  215,  91  S.  W.  788  (circumstantial 
pvidonce). 

81-1-3  Alsup  r.  S.  (Tex.  Cr.),  153  S. 
W.  n24.  See  Holmes  r.  S.  (Tex.  Cr.), 
l.')«)  S.  W.  1172. 

r(»H(ra  where  owner  witness.  CacMell 
r.  S.,  49  Tex.  Cr.  133.  90  S.  W.  1013. 
\n«l  where  entry  allepod  to  have  been 
ma<le  with  Intent  to  steal.  Circum- 
stantial evidence  may  be  sufficient  if  it 
exclndea  pre.Huin|.tion  of  consent. 
Brown  r.  S.,  58  Tex.  Cr.  336,  125  S.  W. 
91.-. 

Non-consent  of  but  one  person  need  bo 
proved  by  state;  consenl  of  any  other 
is  matter  of  defense.  Skapps  r.  S.,  5fi 
Tex.  Ct.  79,  119  S.  W.  lOfi.  See  also 
Whorton  r.  S.  (Tex.  f'r.),  151  S.  W.  300. 
814-4  Bird  r.  S.,  49  Tex.  Cr.  9G,  90 
S.  W.  651. 

81-1-5  McXair  r.  S.,  (11  Fla.  35,  55 
S.  401;  Jenkins  r.  S..  5S  Fla.  62.  50  S 
5«2:  Bird  r.  S..  supra;  Price  r.  S.  (Tex. 
r]v.).  S3  S.  W,  ]^-. 
Conviction  for  burRlarious  entry  with 
intent  to  rommit  r.'i|.r  mmt.'iined  bv  evi- 
dence. Smith  r.  S..  CO  Tex.  Cr.  81,  131 
S.   W.   313. 

81R-e  Bruen  r.  P..  20n  111.  417.  69 
X.  E.  24:  S.  r.  Sowell.  S5  R.  C.  27««. 
67  S.  E.  316  (and  proof  of  do  faeto  ex- 
istence of  corporate  owner) ;  Alsup  r. 
S.  rTex.  Cr.).  153  S.  W.  624. 
Conduct   of  prosecuting   wltneiw   after 

btirtrlarv   cannot   }>o   «))owri.      .Kihrmon    r. 

S.   rToT.   rT^.  Tf,  .«     W    r.o- 

Testlmony    of    one    witness    sufficient. 

-^    '.   Hawkinji.   1*-    \.   c.    \r.n,  71    S     K 

326. 
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S.  E.  390:  8.  r.  Ward,  116  Mmn.  5ir., 
134  N.  W.  115;  Lewis  r.  S,,  85  Mis« 
:^^  37  S.  4H7;  8.  r.  .McCJuire,  193  Mo. 
J 15,  91  S.  W.  939:  Blarkwell  r.  S.  (Tex. 
Tr.),  73  S.  W.  960;  Johnson  r.  S..  52 
Tex.  Cr.  201.  107  S.  \V.  52.  See  Monk 
I.  S..  105  Ark.  12.  150  S.  W.  133. 
Proof  of  ownership  need  not  bo  strict 
S.  r.  P.eblcH,  178  Mo.  475,  77  S.  NV. 
51 S;  Scoville  r.  S.  (Tex.  Cr.),  81  S.  W. 
717  (occupancy  anil  possession  sufli- 
cient). 

Evidence  of  identification  of  goods  iit 
|<tiSH<'«ision   of  jiiTiisril    by   tliirij    |'«tmoiim 
as    theirs,   improper;    as   is    fni-t   seanli 
warrant    sued    out,    and    third    persons 
carried    and    secreted    pootls    from    bur- 
plarized  jiremises.    KIkins  r.  S.,  57  Tex. 
Cr.  217,  122  S.  W.  393. 
816-8     S.    r.    Baker,   148   la.    149,    126 
N.  W.  1120;   Little  r.  C,  151    Kv.  520, 
152  S.  W.  569;  S<hwartz  r.  S.,  55  Tex. 
T'r.  :^r,.  11. J  s.  w.  sn9. 
Neither   breaking    nor   deception    need 
be   shown.      Pinson    r.   S.,   91    Ark.   431, 
121    S.   W.   751    (statute). 
Fact   door   was  closed  may   be   shown 
by    witness    who    hear<l    it    close    iiftcr 
another  went  out.     S.  r.  Baker,  148  la. 
1  \\>,    126   N.   W.   1120. 
816-9     Sorenson  r.  V.  S..  168  Fed.  78.-;. 
91   C.   C.   A.   181;   Welch   r.  S.,   15R   Ala 
112.  46  S.   856;   S.  r.   Wripht.   6   Penne 
mel.)   251.  6fi  A.  364;  Collins  r.  C.  146 
Kv.  698.  143  S.  W.  35;  P.  r.  Evans.  150 
Mich.  443.  114   N.  W.  223:   Kemi)lin   r. 
S..  90   Neb.   655,   134-  N.   W.   275.     See 
Williams   F.   S.    (Tex.   Cr.),   156  8.   W. 

93  «i. 

Actual  force  need  not  be  proved.  ITavs 
r.  .s^..  .-.1  Tex.  Cr.  111.  100  S.  W.  926.' 
Breaking  by  detective  without  felonious 
intoiit.  but  at  iii«ti|;ntion  of  defendant, 
unl.iwful.  C.  c.  Sevbert,  4  Pa.  C.  C. 
152. 

817-10  Fhipree  r.  S..  148  Ala.  620,  42 
S.  1004;  Gilbert  r.  S..  llfi  P.a.  819.  43 
S.  E.  47;  S.  r.  O'Brien  (la.).  13S  X. 
W.  895;  8.  r.  Arthur.  135  la.  48,  109  X 
W.  1083;  S.  r.  Ponnvan.  125  Ta.  23'.'. 
101    N.  W.   122;   S.  r.  Swift.   120  In.  ^. 

94  N.  W.  209;  S.  r.  Peebles.  178  Mo. 
475,  77  S.  W.  SIS;  8.  r.  Helms.  179 
Mo.  2S0.  78  S.  W.  ."ifte;  S.  r.  Hark,  85 
8.  C.  273.  67  8.  E.  300  (possession  of 
skeleton  keys,  thouph  it  was  not  shown 
they  would  jjnlock  the  door  of  biiild- 
inp.  entered  thronph  window);  S.  f. 
Vierck.  23  S.  P.  166.  120  X.  W.  109«: 
Kubacnk  r.  S..  59  Tex.  Cr.  165.  127 
8.  W.  836;  Lynne  v.  8.,  53  Tex.  Cr.  386, 
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111  S.  W.  l."l  Cpossession  of  keys  fit- 
ting burjjrlarizcd  house);  Borry  V.  S. 
(Tex.  Cr.),  91  «•  W.  579;  Green  f,  S., 
49  Tex.  Cr.  23S,  90  S.  W.  lll.j;  Miller 
r.  a.  (Tex.  Cr.),  77  S.  W.  800;  Winsky 
r.  S..  1L'<;  Wis.  00.  10.-5  N.  \V.  ISO. 
Competent  to  show  conditions  of  all 
(lours  and  windows  both  iinniediately 
before  and  after  the  crime.  S.  c.  Sor- 
enson  fla.).  i:^S  N.  W.  411. 
Custom  of  owner. — S.  v.  Hart,  94  S.  C. 
21  }.   77   S.    K.    ^()2. 

Cross-examination  as  to  custom  of  clos- 
in;.'  door,  proper.  Adkinson  r.  S.,  4*5 
Fla.    1,   ?>7   S.   .-,22. 

Means  by  which  entry  could  be  made 
'iiay  be  shown.  Wehh  v.  8.,  150  Ala 
112,  46  S.  S56.  Statement  man  could 
enter  throu;:h  oponiiig  of  given  size 
not  ron<dusion.  Welch  r,  S.,  supra. 
Entry  Into  room  may  be  testified  to 
bv  witnt's.s  who  had  seen  it.  S.  r.  Shu- 
ford,  ]r,-l  N.  C.  S09,  67  S.  E.  023. 
Non-consent  may  be  proved  after  eir- 
"unistnin  es  showing  entry  have  been 
testified  to.  Kubacak  v.  S.,  59  Tex.  Cr. 
10.-.,  127  S.  W.  836. 

817-11  Keeler  r.  S.,  73  Neb.  441,  103 
N.  \V.  64;  S.  r.  Thompson,  24  Utah  314, 
67  P.  789;  S.  r.  Guuderson,  50  Wash. 
072.    100   P.    104. 

Evidence  sufficient  to  go  to  the  .iurv, 
GriOith  V.  S.,  02  Tox.  Cr.  642,  138  S.  W. 
1010. 

818-12  Date  approximating  that  al- 
le^'ed  mav  be  ]>roved.  S.  t".  Daniels,  122 
T.a.  201, '47  S.  599. 

818-13  S.  r.  Richards,  29  T'tah  310, 
^1  P.  112;  Winsky  v.  S.,  120  Wis.  99, 
1".-   X.  W.  480. 

818-15  S.  r.  Wright.  0  Penne.  (Del.) 
251,  00  A.  304;  S.  r.  Baker,  14S  la.  149, 
120  X.  W.  1120;  Tavlor  c.  S.  (Miss.), 
37  S.    lOS. 

818-10  S.  c.  Williams,  120  la.  36,  94 
N.  W.  255. 

A  conviction  for  larceny  or  other  depre- 
dation u|>on  a  postoflice  cannot  bo  sus- 
tained where  office  kept  in  room  u^ed 
for  other  purposes,  and  separatcii  there- 
from by  railing,  unless  intent  to  take 
money  or  ]iroj)crty  from  sjiace  so  sep- 
arated is  shown.  Sorenson  c.  U.  S.,  168 
Fed.  785,  04  P.  C.  A.  181. 
818-17  Russell  r.  S.  (Ala.),  3S  S. 
201;  P.  r.  Xoon,  1  Cal.  Ap]..  44,  SI  P. 
740;  Jenkins  v.  S.,  58  l-la.  02,  50  8. 
582;  Walker  r.  S.,  44  Fla.  400.  32  3. 
954;  S.  r.  Baker,  148  la.  140,  120  X.  W. 
1120;  Brown  r.  S..  85  Miss.  27,  37  8. 
497;  S.  r.  Peebles,   178   Mo.  475,  77  S. 


W.  518;  Moselev  r.  S.,  43  Tex.  Cr.  559, 
67  S.  W.  414;  Vickerv  r.  S.,  62  Tex.  Cr. 
nil,  137  S.  W.  087;  Williams  r  S.  (Tex. 
Cr.),  143  S.  W.  034;  Delmont  f.  S.,  15 
Wyo.  271,  88  P.  023.  1102. 
Evidence  showing  intent  mav  be  slight 
IM.i.k  r.  S.  ("I.x.  <i. ),  ir,5's.  W.  571. 
Burglars  tools.  S.  r.  Iloerr,  88  Kan. 
573.   120   I'.   1.-3. 

"The  felonious  intent  with  which  cn- 
tranee  into  tlic  room  was  effected  may 
be  inferred  from  the  fact  that  a  lar- 
ceny was  cotnmitted  or  attempted  by 
the  defendant  therein.  State  r.  John- 
son, 33  Minn.  ?.i.  21  X.  W.  843.  The 
time  and  circumstances  of  defendant's 
entrance  into  the  room,  and  the  acts 
done  by  him  therein,  as  shown  by  the 
evidence,  are  amjdy  sufficient  to  sustain 
a  finding  that  his  entrance  into  the 
room  was  not  with  the  consent  of  the 
owner,  .but  with  a  felonious  intent." 
State  r.  Ward.  110  Minn.  516,  134  N. 
W.  115.  See  al.so  Snodgrass  r.  S.  (Tex. 
Cr.l,  M8  S.  W.  1095. 
820-18  Testimony  as  to  other  lar- 
cenies bv  defendant  admissible  to  prove 
intent.  "P.  V.  Xagle,  137  Mich.  88,  100 
X.  W.  273. 

820-19  See  Long  v.  S.,  81  Miss.  448, 
33  S.  224;  Bowman  r.  S.  (Tex.  Cr.), 
155   S.   W.   039. 

820-2<»  P.  r.  Piner.  11  Cal.  App.  542, 
105  P.  780  (also  to  show  fact  of  en- 
try). Contra  if  other  felony  committed 
two  weeks  after  burglarv.  Johnson  r. 
S.,  57  Tex.  Cr.  488.  123  S.  W.  110.5. 
And  also  as  to  accused's  connection 
with  burglary  on  same  day  and  with 
another  on  previous  day,  nothing  in  tes- 
timony he  offered  calling  for  such 
proof.'  Saldiver  r.  S.,  55  Tex.  Cr.  177, 
115  S.  W.  5«?4. 

Evidence  of  other  crimes  admissible  to 
establish  res  gestae,  prove  a  relevant  or 
competent  fact  connecting  defendant 
witlj  crime  chargtvl.  to  explain  intent 
of  defendant,  or  make  out  his  guilt  by 
circumst.nnces.  Dovle  r.  S.,  59  Tex.  Cr. 
39,  120  S.  W.  1131:  Glenn  r.  S.  (Tex. 
Cr.").  70  S.  W.  757;  Perrv  r.  S.  (Tex. 
Cr.),  78  S.  W.  513;  Johnson  r.  S..  52 
Tex.  Cr.  201.  107  S.  W.  52;  Bright  r. 
S.  (Tex.  Cr.).  74  S.  W.  912;  Herndon 
r.  S..  50  Tex.  Cr.  552.  99  S.  W.  55«5. 
Prior  crime  may  be  shown  if  accused 
asserts  a  false  identitv  in  his  behalf. 
Eaker  r.  S  .  4  Ga.  App.  W9.  02  S.  E. 
^^. 

As  to  proof  of  other  crimes  gonerally. 
see  "Similar  Transactions." 
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8l£l-:i:i  Ihisisoll  r.  S.  (Ala.),  38  S. 
2yi;  Leonard  c.  S.,  loU  Ala.  .sU,  -13  S. 
214;  UoiiiiorHon  r.  S.,  1  Ala.  App.  154, 
55  S.  437;  Ka;>laml  r.  S.,  71  Ark.  O.'t, 
70  S.  \V.  li'ICJ  (,plat  showing  trucks, 
etc.,  adinisjtiMe);  Cook  f.  JS.,  SO  -\rk. 
495,  97  S.  W.  683  (provioua  nttompt 
QiImidMiblt') ;  I*,  t.  Lowrio,  4  ("al.  App. 
i:{7.  S7  1'.  2.')3  (evitlonco  burfjlarious 
tools  not  fouml  upon  soaroh  of  dofond- 
nnt'a  room,  jna'liiii>sJldo^ ;  .Irnkins  r. 
S^  L*  (Ja.  App.  i>Si,  58  S.  K.  111.".;  .Miller 
f.  v.,  I'-'U  111.  37(5,  82  X.  E.  3U1;  iiruon 
r.  P.,  201)  III.  417,  09  N.  K.  24  (pos- 
possion  of  kov8  of  othor  buildinj^'s  ad- 
Tius.siMo^;  b.  r.  Leonard,  135  la.  371, 
112  N.  W.  784  ({tossession  of  burglari- 
ous tools  bv  confederate);  S.  r.  Ar- 
thur. 135  la.  4S,  1U9  N.  \\\  10S3;  S. 
r.  Williams,  120  la.  30,  94  N.  W.  255; 
8.  r.  Toohev,  203  Mo.  074,  102  S.  W. 
530;  Brott  r.  8.,  70  Neb.  395,  97  N.  W. 
r.93  (actions  of  bloodhounds  ina<Inns- 
sible);  P.  r.  Loomis,  17S  X.  Y.  4<iO,  70 
N.  K.  919  (evidence  of  former  burglary 
incompetent');  S.  r.  Burriss,  S'  S,  C. 
327,  07  S.  E.  30r>;  Mvers  r.  S.  (Tex. 
Cr.),  144  S.  W.  1134:  Win.lham  r.  S., 
.')9  Tex.  Cr.  300,  12s  S.  \V.  1130;  IIol- 
lengshcad  r.  S.  (Tex.  Cr.),  07  P.  W. 
IH:  Hartlev  r.  S.,  47  Tex.  Cr.  41,  83 
S.  W.  190;'McAnallv  r.  S.  (Tex.  Cr.), 
73  .«<.  W.  104;  Odell  V.  S.  (Tex.  Cr.),  71 
8.  W.  971;  McCoy  r.  S.,  48  Tex.  Cr.  30, 


S.   c.   Leonard,   135   la.  371,   112   N.   W. 
784;    Kennedy    v.    S.,    71    Nob.    705,   99 
N.  W.  045;   Windham  f.  S.,  59  Tex.  Cr. 
.51)0,    128    S.    W.    1130;    S.    f.    .Miller,    78 
Wash.   208,    138    P.   890;   S.   i.    Meeman, 
51  Wash.  557,  99  P.  750;  S.  r.  Deutber- 
agc,  35  Wash.  320,  7i  P.  504. 
A  witness  nmy  bo  asked  how  a  defend- 
ant liitil^cl  when  the  goods  he  is  charged 
with   ha\ing  stolen   were   taken   from  u 
jdat  0   where    they    had    been    concealed, 
and  were  shown  to  him.     Presley  v.  is., 
t'.o   Fla.  37,  57   So.  0o5. 
Attempt  to  escape. — S.   t\  Rodgers,   40 
Mont.  248,  loo  P.  3;  Kennedy  f.  «.,  71 
Neb.    705,   9i>    N.    W.    045. 
Articles    found    in    defeudAnt's    home 
may   bo  received   to  show   his  appan-nt 
oci'upation,    as    may    evidence    of    the 
blowing    of    a    safe    previously    in    ad- 
jacent premises,  and  testimony   respect 
ing  use  of  articles  so  found  when  used 
in    combination    with    another   ordinary 
article.      The    use    ordinarily    made    of 
tools    found    in    defendant's    possessiou 
Mi;iy  l,'-  shown.  C.  i".  .lohnson,  199  .Mass. 
55,"  85   N.   E.   ISS.     Defendant's   knowl- 
edge of  his  possession  of  burglar's  tools 
must    be   provod    by    state;    it    may    be 
shown  bv  his  declarations  and  comluct 
P.    r.   .leirorson,    101    Mich.   021,    126   N. 
W.    h20. 

Association  with  another. — When   bur- 
glary is  of  a  character  to  indicate  more 


S.=>   H.   W.   1072    (possession  of  skeleton     than    one   person    was   concerned    in    it, 

testimony  showing  accused,  soon  after 
Clime,  was  in  comjiany  with  another 
possessed  of  articles  tending  to  indicate 
j.'uiit  on  his  part,  is  competent.  Kakcr 
r.  S..  t  Ha.  Api'.  019,  02  S.  K.  9:». 
Subsequent  dissimilar  offense  against 
cuinplaining  witness  mav  not  be  proved. 
Win.lham  r.  S.,  59  Tex.  Cr.  306,  129 
S.  W.  1130. 

8i:n-2l  S.  r.  Bates,  1S2  Mo.  70,  SI 
.^.  W.  408;  Keeler  v.  S.,  73  Xeb.  HI. 
103  X.  W.  64;  P.  r.  Rainier,  127  App. 
Hiv.  47,  111  X.  Y.  S.  112;  Skaggs  r. 
S.,  .'56  Tex.  Cr.  79,  119  S.  W.  106; 
Black  well  V.  S.  (Tex.  Cr.),  73  S.  W. 
960;  Tavlor  r.  8.,  52  Tex.  Cr.  190,  107 
S.  W.  r,«5;  Delmont  c.  S.,  15  Wyo.  271, 
^S  p.  023.  1102. 

Bea.soDS  Tiven  by  accused  for  being  in 
vicinity  of  burgIari/;od  premises  and  his 
appearance  when  seen  there  may  be 
shown,  p.  r.  WIcland,  10  Cal.  App.  519. 
102  P.  828. 

S2n.2r5  Pupree  r.  S..  14fi  Ala.  620, 
'.  _'  .<.  I'M.  J;  .•<.  r.  Armstrong.  170  Mo. 
I"*;,  70  a.  W.  874;  Jackson  r.  S.,  49  Tex. 


key):  8.  r.  Royce,  3S  Wash.  Ill,  SO  P 
26«<  (pawn  ticket  unlawfully  taken  from 
dcfonilnnt,  admissible).  See  P.  '". 
Rainier,  127  App.  Div.  47,  111  N.  Y. 
S.  112:  Alsup  V.  S.  (Tex.  Cr.),  153  s 
W.  624. 

That  defendant  was  armed  when  ar- 
rested. .^.  r.  Perry  (la.),  1-15  N.  W. 
r.r,. 

Finding  pl.-rtol. — Ingram  r.  8.  (.Vrk.), 
in-J  8.   W.  06. 

Pos9es.sion    of    burglarious    tools    soon 
after    ftlTense     mav     ln>     shown.      P.    r. 
Courtney    (Mich.').   UJ   \.  W.  56R. 
Tracks  of  buggy  and  horse. — Pinkerton 
r.  8.  (Tex.  Cr.),  160  8.  W.  R7. 
Keys.— 8.  c.  Hill,  46  Mont.  24,  126  P. 
41.     Testimony  as  to  keys  found  is  ad- 
missible   without    producing    the    kcvs. 
Hollis  r.  8.   (Tex.  Cr.),  153  8.  W.  S53. 
822-22     Reid  r.  8.  (Miss.).  3«  8.  320; 
9.  r.  DeWitt,  191  Mo.  51,  90  8.  ^V.  77. 
822-2:1     T.pr.rnrd    r.    8.    I'^o    A^..    <»0. 
43  s 
8.  1 
Cowan   t, 


is.,   13G  Ala. 
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Cr.  JI',,  i*l  .S.  W.  7SS;  S.  f.  Ro.we,  38 
Wasli.  Ill,  bU  r.  lltJ^. 
Confession  of  petit  larceny  not  admis- 
sible to  prove  bur^'larv.  iiicbardson  i. 
8.  (Miss.),  33  S.  441.' 
Statements  of  accused  made  soon  after 
lu-  was  woundeii  ou  tlie  j)remise8,  com- 
petent. Bronsou  i.  S.,  09  Tex.  Cr.  17, 
127  .S.  W.  175. 

8:^3-26  Welch  v.  S.,  156  Ala.  112,  46 
S.  850;  McC'ormick  r.  S.,  141  Ala.  75, 
37  S.,377;  Rain  v.  S.  (Ariz.),  137  P. 
550;  Quong  Yu  f.  S.,  12  Ariz.  183,  10(J 
]'.  462;  Gunter  v.  S.,  79  Ark.  432,  96 
S.  W.  181;  P.  r.  Lang,  142  Cal.  4S2,  76 
P.  232;  P.  v.  Lowrie,  4  Cal.  Apj..  137, 
87  P.  253;  Thompson  r.  S.,  5j>  Kla,  106, 
50  S.  507;  Jackson  v.  S.,  49  Fla.  3,  38 
S.  599;  Gravitt  r.  S.,  114  Ga.  S41,  40 
8.  E.  1003,  88  Am.  St.  63;  Walker  r. 
8.,  5  Ga.  App.  430,  63  S.  E.  534;  Flana- 
gan r.  P.,  214  111.  170,  73  N.  E.  347; 
Miller  f.  P.,  229  111.  376,  82  N.  E.  391; 
S.  r.  Stutches  (la.),  144  N.  W.  597;  S. 
r.  Donavan.  125  la.  239,  101  N,  W.  122; 
S.  r.  Brundige.  118  la.  92,  91  N.  W. 
920;  S.  r.  Williams,  120  la.  36,  94  N. 
W.  255;  S.  r.  Swift,  120  la.  8,  94  N.  W. 
269;  S.  v.  Raj.hael,  123  la.  452,  99  N.  W. 
151,  101  Am.  St.  334;  S.  r.  Steidlev, 
135  la.  512,  113  N.  W.  333;  S.  v.  Ilocrr, 
8«<  Kan.  573,  129  P.  153;  Short  r.  C, 
25  Kv.  L.  R.  451,  76  S.  W.  11;  P.  v. 
Gregory,  130  Mich.  522,  90  N.  W.  414; 
P.  f.  Nagle,  137  Mich.  S8,  100  X.  W. 
273;  S.  V.  Armstrong,  170  Mo.  40(1,  70 
8.  W.  874;  S.  r.  Drew,  179  Mo.  315,  78 
8.  W.  594,  101  Am.  St.  474  (mono- 
graphic note) ;  S.  r.  Toohev,  203  Mo. 
674,  102  S.  W.  530;  S.  r.  "Sj.arks,  40 
.Mont.  82,  105  P.  87;  Carrano  r.  8., 
3  O.  C.  C.  (N.  S.)  629;  8.  v.  Biirriss, 
R5  8.  C.  327,  67  8.  E.  306;  8.  r.  Vi.Tck, 
23  8.  D.  166.  120  N.  W.  1098  (doe.s  not 
raise  presumption  of  guilt);  Overstreet 
r.  8.  (Tex.  Cr.),  150  8.  ^V.  S99:  Skagg.s 
r.  8.,  56  Tex.  Cr.  79.  119  S.  \V.  106; 
Johnson  r.  S..  52  Tex.  Cr.  201.  107  8. 
W.  52;  Strickland  r.  8.  (Tex.  Cr.).  78 
a.  W.  fi^O;  Mass  r.  8.  (Te.s.  Cr.).  81  8. 
\V.  46;  Archibald  r.  8..  47  Tex.  Cr.  153, 
S3  8.  W.  189.  Nightengale  r.  8.,  50  Tex. 
Cr.  3.  95  8.  \V.  531;  Branch  r.  ('.,  100 
Va.  837,  41  8.  E.  862;  8.  r.  Beeman,  51 
Wash.  557.  99  P  756;  Delmont  r.  S., 
15  Wyo.  271,  88  P.  623,  1102. 
Unexplained  passession. — "Roberts  r.  8., 
f^"  Tcv.  i'r.  •:<>.  ijrt  s.  w.  (ill. 

" Posses.iion  of  stolen  property,  no  mat- 
ter how  long  after  the  tlicft.  th.it  fact 
is    admissible    in    evidence    with    other 


circumstances,  and  his  explanation  of 
his  i<ossession,  if  any  is  gi^cn,  should 
be  submitted  to  the  jury,  and  this  the 
court  did  in  his  charge."  Moiay  f. 
S.  (Tex.  Cr.),  145  S.  W.  592.  But  see 
P.  r.  Courtney  (Mnh.),  11}  X.  W.  568. 
Possession  by  those  connected  with  de- 
fendant. Pointer  r.  8.,  148  Ala.  676, 
41  S.  929;  Uolmes  v.  S.  (Tex.  Cr.),  157 
S.  W.  4S7. 

Possession  by  confederate. — P.  r.  Wil- 
son, 133  Mich.  517,  95  X.  W.  536.  Pos- 
session of  goods  by  either  defendant 
cannot  b(»  j.roxerl  in  absence  of  evi- 
dence showing  their  co-operation.  Lovo 
V.  a.,  5i)  Tc\.  Cr.  270,  124  S.  W.  932. 
Possession  by  wife  of  defendant.  Jen- 
kins r.  S.,  2  Ga.  Ajip.  ikii,  33  8.  E. 
1115.  But  her  po.ssession  three  weeks 
after  burglary  cannot  be  proved,  his 
possession  of  article  not  having  been 
shown,  and  testimony  as  to  its  identity 
being  inconclusive.  Sorenson  v.  U.  S., 
I6S  F.'d.  7S5,  1>4  C.  C.  A.  Ibl. 
Possession  must  be  exclusive. — P.  v. 
BariuT.  in  Cal.  7<t."),  7«>  I'.  JtJiJ;  S.  t?. 
Wright.  6  IVnne.  (Del.)  251,  66  A.  364. 
Identification  of  property  necessary. 
Jordan  r.  S.,  119  Ga.  443,  46  S.  E.  679; 
Stevens  v.  8.  (Tex.  Cr.),  95  8.  W.  505. 
Must  be  shown  beyond  reasonable 
doubt.  Ray  field  r.  8.,"  5  Ga.  A]<]k  816, 
63  8.  E.  920.  SufUciency  of  i.lentifica- 
1  tion  goes  to  weight  and  not  to  admio- 
sibilitv.  Walker  v.  8.  (Tex.  Cr.),  151 
S.  W.  822. 

Unlawful  seizure  no  defense.  8.  r. 
Howard,  203  Mo.  600,  102  S.  W.  504. 
Possession  of  other  stolen  goods.  8.  r. 
'  Bra.lv.  l.'l  la.  561,  97  X.  W.  62;  Tucker 
!  r.  S.  (Miss.),  60  8.  65;  8.  r.  Hullen.  133 
X.  C.  656.  45  8.  E.  513:  Stephens  r. 
8.    (Ti^x.  Cr.),   154   S.   W.    Inoi. 

Possession  may  be  explained. — TTamp- 
Ton  r.  8..  6  Ga.  A|  p.  778,  65  8.  E. 
Nl6;  Merriwether  r.  8.,  .55  Tex.  Cr.  438, 
lie  S.  W.  1148.  Is  prima  facie  evi- 
dence of  guilt.  P.  r.  Everett.  242  HI. 
6J8,  90  X.  ]■:.  226.  Is  not  convincing 
unless  property  recently  stolen,  its  pos- 
session by  dufendant  personal,  exclu- 
sive, unexplained  and  .'t«serti\e  of  right. 
Leonard  r.  8.,  57  Tex.  Cr.  254,  122  8. 
W.  549. 

82B-27     McCormick  r.  S.,  141  Ala.  75, 

?>7  S.  ".::;  Bradford  r.  8..  62  Tex.  Cr. 
424.   ]?,<  S.  W.  118. 

826-28  See  8.  r.  Mahoncv,  122  la. 
16s,  97  N.  W.  1089. 
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Contents   of   burglarized   building   mny  I  Mirh.  231,  1-12  N.  W.  .M.-j.     See  vol.  _'. 
Ih'  .sliuwn.     Siu'li   I.   Dorniult,   101    Ala.     \<.    T^O.   u.    1<^   ainl    t<u|)|>lcniont    tlu'roto. 


259,  49  S.  895. 


CANCELLATION  OF  INSTRUMENTS 

82S-1  Mortimor  r.  M.-MuIIon,  102  111. 
A  '.    L'l'J     III.     113,    iu     N.     K.    2(1; 

>  r.   Zantnrski,    103    Minn.   27, 

li.  >.  v;.  247;  LJurrowa  t*.  Fitrh,  C2 
W.  Vn.  116,  57  S.  E.  283. 
Fraudulent  Intent  in  oontrnrtinjj  may 
!>«•  |>ri'siuiii>il  aii"l  be  groiiixl  for  can- 
Cfilation.  Spnngler  r.  Varborough,  23 
Okla.  S06,  101  P.  1107. 
820-2  Dorbv  r.  Ponahoc,  208  Mo. 
(5S4.  106  S.  \V.  G32. 

820-3  Mcraskill  r.  Co..  ir)2  Ala.  349; 
4}  S.  40.1;  Turner  r.  Washburn,  25  Ky. 
L.  K.  219S,  SO  S.  W.  400. 
820-I  Smith  r.  Mooro,  142  N.  C. 
C77.  .").*)  S.  E.  27.');  Gardner  v.  McCon- 
\«t:no,  S  Pa.  C.  C.  424. 
820-5  Honsan  v.  Cooksey,  237  111. 
OJ".   *«•;  X.   K.   1107. 

820-7  Rippcrdan  r.  Wcldv,  149  Cal. 
667,  87  P.  .27e3:  Dowie  r.  Drisooll,  203 
III.  4S0.  OS  N.  E.  56;  Peterson  r.  Rudpc, 
35  rtah  596,  102  P.  211.  See  Cham- 
peau  r.  Cliampeau,  132  Wis.  136,  112 
N.   W.  36. 

820-8  Be.n  r.  House  (Ky.),  113  S. 
W.  S49  (nor  from  failure  of  person  with 
whom  prantor  lived  in  illicit  relations 
to  tostifv);  Cooper  r.  Moore,  55  Misc. 
102,  lui  y.  Y.  S.  ]0t!>;  Teter  r.  Teter, 
59  W.  Va.  449,  53  S.  E.  779;  Vance 
r.  Davjg,  118  Wis.  548,  95  N.  W.  939. 
820-0  Britt  r.  Britt,  30  Pa.  C.  C  217. 
8:tO-12  Oklahoma  M.  Co.  r.  Cree.oon, 
93  Ark.  29.-.  124  S.  W.  257;  ITowerton 
r.  Co,  82  Kan.  367,  108  P.  813;  Tounty 
Board  r.  Ilensley,  147  Ky.  441,  144  S. 
W.  63  (infancy');  Barnrti  V.  Johnson,  33 
Kv.  L.  K.  803.  Ill  .«?.  W.  372;  Moore  r. 
V.AV.or,  65  ?C.  J.  Eq.  104,  55  A.  106; 
Al.ims  r.  Hill  (Tex.  Civ.),  149  8.  W. 
34l<  (fraud);  Koppo  r.  Koppe,  57  Tex. 
C-v.  2^4.  122  S.  W.  68  (inadequacy  of 
tion);   Harpold   r.  Moss   (Tex. 


Want  of  consideration  munt  be  proved 
bv  idniiitiff.     Eni^lort  r.  Dulc,  25  N.  1> 
.•'^7.    142    N.    W.    169. 
SaO-17     U.  !S.  r.  Mills,  169  Fed.  6Sr,; 
Horris    r.    Mo.Manus,    3    Cal.    App.    576, 
*«)   P.   909;    Eh  rich    r.   Brunshwjler,  241 
111.  .'■.:i2,  SH  N.  E.  799;  .Mortimer  r.  Mc- 
-Mullen,  102  111.  App.  593,  202  111.  413, 
67   N.  E.  20;  Church  r.   Marsh,   133   la. 
.".1,  110  N.  W.   161;   MavB  r.   IVIU-   (Kv. 
I-.    R.).    125    S.    W.    713;    Skajowski    r. 
Zaiitarski,  103  Minn.  27,  114  N.  W.  247; 
Dau^jherty  r.  OanplorT  (Mo.),  144  S.  W. 
431;    Patnodo    r.    Deschenes,    15    N.    D. 
100,   106   N.   W.   573;   Thomas  r.   Rvan, 
24  S.  D.  71,  123   N.  W.  68;  Shoemaker 
r.  DruR  Co..  112  Va.  612,  72  S.  E.  121; 
Brown  r.  Click,  59  W.  Va.  172,  53  S.  E. 
16;  Burrows  r.  Fitch.  62  W.  Va.  116,  57 
S.  E.  2*^3;   Boyle  r.  Robinson,  129  Wis. 
.''•67,  109  N.  W.  623;  Champeau  r.  fham 
penu,  132  Wis.  136,  112  N.  W.  36;  Winn 
r.    It'/el.   12-    Wis.   10.   103   N".  W.   220. 
Burden  of  proving  knowledge  of  fraud, 
so   as   to  set    running;  statute   of   limita 
tions,    is    upon     defendant.       Smith     »'. 
Linder,  77  S.  C.  53.5,  58  S.  E.  610. 
8.T1-21     TTarraway  r.  TTarraway,  136 
Ala.   499.  34   S.  S36;   fannon   r.  rsilmer, 
13-   Aln.  302.  33  S.  O.-.O. 
Where   fraud    is   alleged    there   can   bo 
no   recovery   merely   upon  jiroof  of  mis 
take.      Burk    r.   Johnson.   146   Fed.    209, 
76  C.  C.  A.  .T67.     See  Miller  v.  Piatt,  33 
Pa.  Super.  ?r47. 

Husband  benefiting  by  wife's  deed. 
Chiii\  runt  r.  Chcuvront,  54  W.  Va.  171, 
46   S.    K.   233. 

8.11-22  Hudson  r.  Hussev,  l.'.T  Ta. 
no.  13.1  X.  W.  626;  C.riffin  c.  Miller, 
1>•>^  Mo.  327.  <i7  S.  W.  455. 
8.11-23  Hudson  r.  HuRsev,  1.'55  Ta. 
140.  135  N.  W.  626;  Hoag  ft  Bro.  r. 
Mfp.  Co.,  153  Kv.  840,  ]r^6  S.  W.  884. 
8.11-24  Vance'  r.  Davis,  US  Wis. 
.'»«.  9-  X.  W.  939. 
8.11-26     Taphorn    r.    Taphom,    18    O. 

r>c...  74s. 

811-27  Dowie  r.  Driscoll.  203  HI. 
.jco.   r;<5    N.   E.   .16;    Trench   r.   Hirshman, 


S.   W.   1131 

b:j<»-13  Lawlor  r.  Merritt,  81  Conn.  90  Miss.  723.  44  S.  33;  Jesse  t.  Brown, 
7!'.,  72  A.  143:  OiUespie  r.  Co.,  236  HI.  S3  Xeb.  311,  119  X.  W.  512;  Krnuse  r. 
l"-^,  56  X.  E.  219:  Kilpatrick   r.  Wilev,  ;  Kr.ntise  (X.  .T.  Eq.),  55  A.  109.1. 


197  Mo.  123,  95  S.  W.  213 
Knowledge  of  petitioner  of  coercion  of 
wife    bv    husV'and.       Cape     &     Trow    r. 
Perry    (Tex.    Civ.\    142   S.   W.    75. 
G30-1S     Culbertson  r.  f»nllinper  (Tn). 
1'7    '^     W.    (",      T^i-jiL'.'iii    ('. 


811-28     Reese  r.  Shutte.   133  Ta.  681, 
10s    X.    W.    525;    Cooper    r.    Moore,    ."SS 
Misc.   102.  Tn4  X.  Y.  S.  1049. 
8.12-30     Pecli     r.    Bnrtelme,    220    HI. 
199.   77   X.   E.  216;   Johnson   r.  Watson, 


Murrav.    176  1169   111.   App.   218;    Corrette   r.   Church 
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(Ta.),  13o  N.  W.  43;  Chatlwell  r.  Reed, 
19S  Mo.  359,  9.3  S.  \V.  227;  Teter  r. 
Teter,  59  W.  Va.  449,  53  S.  E.  779. 
Conveyance  to  stranger  does  not  shift 
burden  from  <hil(in.'n  of  ^'raiitor.  Hay- 
man  f.  Wakehani,  133  Mich.  363,  94 
N.   W.   1062. 

832-33  Bopgs  r.  Hollowav,  158  Ala 
2Sti,  47  S.  1017  (drunkonnoss) ;  Hudson 
V.  Hu<lson,  144  X.  C.  449,  57  S.  E.  162. 
See  R.'PHB  -V.  Shutte,  133  la.  6S1,  108 
N.  W.  525. 

832-34  Beach  r.  Wilton,  244  111.  413, 
91  N.  E.  492;  Honsan  r.  Cooksev,  237 
III.  620,  86  N.  E.   1107;   Maze  r.'Maze, 

30  Ky.  L.  R.  670,  99  S.  W.  336  (par- 
tics  to  ante-nuptial  contract) ;  Ilorner 
r.  Bell,  102  Md.  435,  62  A.  736;  Shoe- 
han  f.  Erbe,  77  App.  Div.  176,  79  X.  Y. 
S.  43;  Goodhue  r.  Goodhue,  3  O.  X.  P. 
CN.  S.)  225;  Owin<;s  r.  Turner,  4S  Or. 
462,  87  P.  160;  Peterson  f.  Budge,  35 
rtah   596,  102  P.  211. 

832-35     Hoeb  r.  Maschinot,  140  Kv. 

330.  131   S.  W.  23. 

833-36     Western   Mfg.  Co.  r.   Cotton, 

31  Ky.  L.  R.  1130,  104  S.  W.  75^.  Sub- 
sequent declarations  of  jiraiitor,  inad- 
missible. Adair  r.  Craig,  13.3  AJa.  332, 
33  S.  902. 

Statements  of  widow  (grantee)  held 
irrelevant.  Pe  Xieff  v.  Howell,  13S  Ga. 
"I'<,   75   «.   E.   202. 

S33-37  Miles  r.  Shreve  (Mich.),  146 
v.  W.  ::74;  Nettleton  r.  Caryl,  20  Pa. 
Mij.er.  250. 

On  issue  of  mental  incapacity,  grantor 
inav  be  produce<l  in  court.  Beach  v. 
Kent.  142  Mich.  347,  105  X.  W.  867. 
833-39  Slingerland  r.  Slingerland, 
lOft  Minn.  407.  124  N.  W.  19;  Griflin  r. 
Niiholas,  224  Mo.  275,  123  S.  W.  1063. 
833-40  Rankin  r.  Rankin,  105  Tex. 
451.  151  S.  W.  527;  Burrows  r.  Pitch, 
r<2  W.  Va.  116,  57  S.  E.  2<^3;  Hale  r 
Hale.  62  W.  Va.  609.  59  S.  E.  1056,  14 
I..  R.  A.  ex.  S.)  221. 
833-11  Spencer  r.  Merwin.  SO  Conn. 
330.  fiS  A.  370;  Fish  r.  Fish,  235  111. 
396,  85  X.  E.  662. 

83-1-12  U.  S.  r.  Collett.  159  Fed.  9::2, 
•^7  r.  C.  A.  460  (homestead  patent); 
Pirchett  (  r:c:,le.  36  App.  «'«.;.  (D.  C.) 
5''6;  Campbell  r.  Imp.  Co.,  3t>  App.  Cns. 
(D.  C.)  149;  Brown  r.  Click,  .59  W.  Va. 
172.  53  S.  F.  16. 

Preponderance  of  evidence  sufficient  to 
support     finding'     of     fraud.       Mooro 
Irish,  13  Wash.  640.  86  P.  942. 
834-43     Campbell  r.  Imp.  C.  .  229  U. 
S.  561,  33  Sup.  Ct.  796,  57  L.  cd.  1330; 


Woolsey  r.  Haynes,  165  Fed.  391,  91 
C,  C.  A.  SJl;  Crooker  r.  White,  162  Ala. 
476,  50  S.  227;  Jjtapleton  v.  Haight,  135 
la.  564,  113  X.  W.  351;  Glascock  i. 
Glascock,  217  Mo.  362,  117  S.  W.  67; 
Miller  v.  Piatt,  33  Pa.  Super.  547.  See 
Cultou  c.  Asher,  149  Ky.  659,  149  8. 
W.   948. 

Clear  and  decisive. — McCracken  c.  Mc- 
Bee,  9('  Ark.  251,  131   S.  W.  450. 
834-44     See   Ross    r.    Sheldon    (Ky.), 
11  :i  ^.   W.   225, 

834-46  Vanderbilt  r.  Bishop,  188 
Fed.  971;  U.  S.  r.  Co.,  172  Fed.  948; 
r.  S.  V.  Mills,  169  Fed.  (>86  (must  be 
clear,  une<juivocal  anil  convincing); 
Mastin  v.  Xoble,  157  Fed.  5u6,  85  C. 
C.  A.  98;  Treat  r.  Russell,  128  Fed. 
S47.  63  C.  <\  A.  575;  Crooker  r.  White, 
162  Ala.  476,  50  S.  227;  Smith  r.  Col- 
lins. 148  Ala.  672,  41  S.  825;  Long  r. 
Ivong,  104  Ark.  562.  149  S.  W.  662;  Mc- 
Xutt  r.  ?rcXutt,  76  Ark.  14,  88  S,  W, 
589;  Pittengci-  i\  Pittenger,  208  111.  582, 
70   X.    E.    699;    ^rortimer   r.    McMullen, 

102  111.  Ap,>.  593,  202  111.  413,  67  X. 
E.  20;  Cultou  r.  Asher,  149  Kv.  659, 
149  S.  \'-  946;  Hall  r.  Boll  en,  148  Kv. 
20,  n"  S»:  A,-.  1136;  Western  Mfg.  Co. 
r.  Cotton  &  L.,  31  Kv.  L.  R.  1130,  104 
R.  W.  75S;  f^i.iith  r.  Humphreys,  104  Md. 
2<55.  65  A    57:   Skajewski   r.  Zantarski, 

103  Minn.  2",  114  X.  W.  247;  Bingaman 
r.  Binjraman,  S5  Xeb.  248.  122  X.  W. 
9S1;  Cannon  r.  Milner.  59  Or.  592.  117 
P.  9S7:  Shoemaker  r.  Dru?  Co.,  112  Va. 
612,  72  S.  E.  121;  Wilson  r.  Max.son. 
56  W.  Va.  194.  49^  S.  E.  123;  Lock  wood 
r.  Allen.  113  Wi.s.  474.  89  X.  W.  492; 
Fir.-t  Xat.Bk.  i\  Buetow,  123  Wis.  2S5, 
101    X.  W.  927. 

Complaliiart  cannot  maintain  case  by 

own    t>  - 1  Iiiii'i:'.-.       M;irsli    r.    Cortis,    150 

Fed.    121.    ''0    «'.    C.    A.    75. 

Preponderance     sufficient.       Fralev     r. 

Fmlev,   150   \.  C.   501.  CA  S.   E.  381. 

835-47     Sel.iri    r.   Solan    (Tex.   Civ.), 

124  S.  W.  997. 

835-49     Wavmiro   r.   Shipley,   52   Or. 

464.  97   P.  807. 

835-50     r>eed     of    separnto    property 

bv    wife    set    asiile.      Cape    &    Crow    r. 

Perrv    (Tex.   Civ.),    142  S.   W.   75. 

835-51     Ilnpan  r.  Ward,  S6  App.  -Jiv. 

620.    «?3    X.   V.   S.   436. 

835-52     P.ililmann    r.    Gaugente.    233 

m.  224    87  :r.   E.  287;  Hard-    r.  Th-as, 

203  111.  211.  C7  N.  E.  852. 

835-53     Faircbibl      r.     Dement,      1<  « 

Fed.    2on    (evidence     must     be     strong 

enough  to  dborict  defendant  of  obtain- 
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ing  property  under  false  pretonaos) ; 
Mitf.!!  Ml"  t  .'  '  Koinpuer,  Si  Ark, 
3  I  iUuiiiquost  r.  Unril- 

m   .  .     -  S.  7JI  ('*ino»t  uii- 

doublol  proui  ' '  r«Mjiiiroil  if  \vitiu\H.m'!< 
who  cimKl  flcar  up  transaction  tlcad). 
By  fair  prepondcranco  of  evidence. 
Severs.. M  r.  K.m  k  (la.^  110  N.  W,  L'L'i>. 
SSS-.**!*;     S.ott    r.    llaekfel.l,    17    Haw. 

The  mistake  must  be  mutual  an<l   the 
roMiplninant  must  mh>m'  i'loinptly  on  its 
discovery.  Cohimbin  .Malt.  « 'o.  f.  I>.  <'o., 
150  Ky.  220,  150  S.  W.  53. 
8^5-56     Hoover  r.  Gray,  91  Ark.  24G, 

I'JK    .«^.    W.    lt>l. 

836-57  Taphorn  r.  Taphorn,  IS  O 
Dec.    71<>;    Foster   r.   l^ua,   S   O.   N.   P. 

(\.  s.>  :.">. 

Uncorroborated    testimony    of    jirantor, 

insu/licieut.     liritt  r.  Britt,  30  Pa.  C.  C. 

217. 

830-59     TIall  r.  Winani,  11  Haw.  306; 

H...1.    r.    Mas.Iiinot,    HO    Kv.    330,    131 

S.   W.  23. 

836-60     McCracken      r.      M.Bee,     9G 

Ark.    251.    131    S.    W.    450;    HojL'au    V. 

Lceper,  37  Okla.  655,   133   P.    19i»,    Seo 

vol.    2,    p.    811,    n.    15    nnil    8U]>plemeut 

thereto. 

836-61     Mental   incapacity  shouM   bo 

eleariv    entablished.      Fehr   r.    ICdwards, 

129   la.  r,l,   1(15   N.  W.  349. 

837-63     Sterling'   r.  Sterling.  98   App. 

Div.    126,  90   N.    V.   S.   306.     See  f'had- 

weli    r.   Reed,    198    Mo.   359,   95    S.    W. 

227. 

837-64     Pnwson  r.  Copelaml,  173  Ala. 

2t',7,   55   S.   000;    HubhiTt    r.   Fagan,   99 

Ark.   4<<0.    13*i   S.   \V.   1001. 

837-65     Wavmire  f.   Shipley,   52   Or. 

401.  07   P.  <!07. 

837-66     Treat  r.  Russell,  12S  Fed.  847, 

63  C.  C.  A.  575;  Del  raiii)>o  r.  ratnarillo, 

154    Cal.    647,    9«    V.    1010;    Hluett    r. 

Wilce.  43   Wash.  492,  SO  P.  S53. 

837-67     Tarter    r.    WaMfn.    136    Ha. 

TOO.  71  8.  E.  1047;  BushixH  r.  Loomis, 

231   Mo.  371,  137  R.  W.  2". 

837-68     Spoonheim    r.   Spoonhoim,   14 

N.  V.  380,  104   X.  W.  «4.'5. 


CAPACITY 

Profenfional  rnj>r'--Ut.  e-n  4«.  Prnfluctive 
raparittf  o' 

830-1    T'  :..  n. 

r  ift.-r.-.   lack   of 

\\r  almost        tn 


idiocy);  Citizens'  R.  Co.  v.  Robertson, 
41   Te.\.  Civ.  324,  01   S.   W.  600. 
QualiHcatiou   to   give   opinion   must   bo 
slii.wii.      (ireen    f.    State.,    \y\ii    Ala.    90, 

A  brief  inspection  of  a  stranger  is  not 
eu.tugh.     People   r.   Luis,   158  Cal.   1S5, 

no  p.  5.S0. 

Capacity  to  fonn  criuilual  intent  by  a 

be;  ol  till  ma_\  be  |iii»\cil  iiv  testimony 
of  jierson  wiio  knew  him,  to  the  cfTcct 
he  was  bright  mentally  and  talkc.l  with 
good  sense.  Neville  r.  S.,  148  Ala.  681, 
41    S    1011. 

Ability  of  person  to  converse  intelli- 
gently cannot  be  testilie.l  by  witness. 
.Vines  r.  Ames,  75  Neb.  473,  106   .\.   W. 

Casual  acquaintance  does  not  (pialify 
witntss.  S.  I",  llogan,  145  la.  352,  iJ4 
X.  W.  178. 

840-2  Ability  to  do  right  and  abstain 
from  doing  wrong  may  be  testific'l  to 
by  witness  familiar  with  persons  whos.- 
capacitv  is  in  issue.  S.  V.  Crowe,  30 
Mont.  174,  102  P.  579. 
810-3  Citizens'  R.  Co.  r.  Robertson. 
41  Tex.  Civ.  324,  91  S.  W.  609  (opin 
ions  whether  plaintifT  had  intelligence 
to  appreciate  danger  of  going  on  street 
car  track  without  looking  and  listen- 
in^',   iiiatlniissible). 

8IO-6  .Tudioial  notice  taken  that  per 
sons  engaged  in  business  who  can 
neither  rend  nor  write  have  memory 
acutelv  developed.  P.  v.  Martin,  32  S. 
V.  S.  033. 

8-1 0-7  Saffer  r.  Mast,  223  111.  10<^,  7o 
X.  K.  32;  Searles  i.  Ins.  Co.,  14S  la. 
65,  126  N.  W.  801;  Simmons  r.  Kelsev, 
76  Neb.  124,  107  N.  W.  122.  Sec 
.Moore  f.  Gilbert,  09  C.  C.  A.  141,  17". 
Fed.  1;  Nelson  v.  Thompson,  16  N.  D. 
295,  112  N.  W.  1058.  Confra.  In  re 
'.•oburn,  11  Cal.  App.  604.  105  P.  021. 
rit.  Shapter  r.  Pillar,  28  Tolo.  2o9.  0" 
P.  302;  Williams  r.  Livingston,  52  Tex. 
f'iv.  275,  113  S.  W.  7H6  (.juestion  of  ca- 
pacitv to  transact  business  is  one  of 
law).' 

811-12  Johnson  r.  Highland,  121 
Wis.  597,  102  N.  W.  los.'.  (opinion 
whether  person  had  knowledge  nn<l 
ability  to  steer  engine  gafely).  Cnntrn 
Worsiev  r.  Avres.  144  la.  676,  123  N 
W.  ?.:,?,.  See  St.  Louis  S.  &  L.  Co  r 
r  S.  100  r,  r.  A.  040.  177  Fed.  17<i 
i  Experienced  workman  mnv  testifv  to 
1  capneitv  in  his  enudovment.  Horton  r. 
R.  Co.,  161  Ala.  107,  49  S.  423. 
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842-13     Penn.   C.    Co.    v.   Bowen,   159 

Ala.  II).".,  49  S.  305. 

8-12-14  Failure  where  others  have 
sutti'Ciloil  uiiilcr  like  conditions  is  ton- 
vinc'iny  evidence  of  incaiiacity.  Biggs 
r.  School  City,  45  Jnd.  App.  572,  90 
\.   E.   105. 

S43-1S  Coinpetcnry  of  employe  when 
he  hegan  work  is  relevant  as  to  sub- 
sequent conii)etencv.  Fisher  r.  Co.,  HI 
Wis.  .'.l.',  124  N.  \V.  1005. 
843-19  Louis\  ille,  etc.  R.  Co.  f.  Dan- 
iel, ■2H  Ky.  L.  K.  114(;,  91  S.  \V.  091; 
Buffalo  C.  Co.  V.  Ho<l;-es,  3o  Kv.  L.  H. 
;J6,  98  S.  W.  274  (hal.its  of  in.lustrv 
of  laziness,  admissilile) ;  Cameron  ^I. 
10.  r.  Anderson,  9>S  Te.\.  150,  81  S.  W. 
>2,  34  Tex.  Civ.  105,  7.S  S.  W.  8  (party 
injured,  evidence  admissible).  Comp. 
Davis  r.  Kornman,  Ml  Ala.  479,  37  S, 
7^9. 

843-20  Contra.  Atlanta,  etc.  R.  Co. 
'.  Haralson,  133  Ga.  231,  05  S.  E.  437; 
IS  to  opinion  of  another.  Yergv  r.  R. 
'  o.,  39  Mont.  213,  102  P.  310."  Comp. 
Missouri,  etc.  R.  Co.  v.  Lasater,  53  Tex. 
<'iv.  51,  115  8.  \V.  103.  Sco  Illinois 
C.  K.  Co.  C.  Andrews,  1  Hi  HI.  .Vpp.  S. 
Incapacity  may  be  so  proved.— So.  Kan- 
sas R.  Co.  V.  Sage  (Tex.  Civ.),  Sd  S.  W. 
103<<. 

843-21  Lake  Shore,  etc.  R.  Co.  r. 
Teeters,  100  Ind.  335,  77  N.  E.  599,  74 
N'.  E.  1014  (testimony  by  i>arty  in- 
iiircfl). 

Opinion  of  plaintiff  as  to  earning  ca- 
liacity  as  cvidcm-c  of  extent  <»f  injur.% . 
I'atton  r.  Sanborn,  133  la.  G50,  llO  X. 
\V.    1032. 

843-22  Reiter-C.  Mfg.  Co.  r.  Hamlin, 
II  Ala.  192,  40  S.  2S(i;  Southern  C. 
'  o.  I.  Bartlett,  137  AUi.  234,  34  S. 
■|»;  Bonneau  r.  R.  Co.,  152  Cal.  400, 
■•■'.  P.  100;  Chicago  C.  R.  Co.  r.  Car- 
roll, 200  111.  31S,  OS  N".  E.  10H7;  Waldic 
'  .  R.  Co.,  7S  App.  Div.  557,  79  N.  Y.  S. 
'•-'2;  Lewis  r.  Crane.  78  Vt.  210,  62  A. 
''0  (earnings  shortlv  ])efore).  8ee 
-outhorn  C.  O.  Co.  r.' Skipjior,  125  Ga. 

■.o«i.  59  s.  E.  no. 

844-23  Northern  P.  R.  Co.  r.  Wen- 
Id.  150  Fo.l.  330,  S4  C.  C.  A.  232;  So. 
H.  Co.  r.  Howell,  135  Ala.  039.  31  S.  0; 
W.  Chic.«\go  R.  Co.  r.  Dn\ighertv.  209 
HI.  211.  70  X.  E.  5S0;  Bourke  r."  Butte 
Co.,  33  Mont.  267,  S3  P.  470;  Galves- 
ton, etc.  R.  Co.  r.  Still.  45  Tex.  Civ. 
109.  100  S.  W.  170;  St.  Louis,  etc.  R. 
<"n  r.  Knowles.  41  Tex.  Civ.  172.  99 
S.  W.  Rfi7;  So.  R.  Co.  v,  Stockdon,  106 
Va.  093.  50  S.   E.  713. 


Evideiice  of  income  derived  in  violation 
of  law,  iiiuuiiii.s.sible.  ,\Iunav  r.  R.  Co., 
lis  App.  Div.  35,  102  X.  V.S.  lU20. 
844-2-1  Oiler  of  higher  wages  and 
promotion,  admissible.  Montgomery  v. 
R.  Co.,  73  S.  C.  5U3,  53  S.  E.  '9^7. 
Comp.  Mississippi,  etc.  R.  Co.  r.  llardy, 
SS  Mis.s.  732,  41  S.  .505. 
Testimony  of  engineer  ho  had  no  busi- 
ness or  trade^  adiiiissiblo.  Southern  K. 
R.    Co.   V.   Sage    (Tex.   Civ.),  8U  S.   W. 

lOoS. 

845-25  Gulf,  etc.  1{.  Co.  v.  Sauter, 
40  Tex.  Civ.  309,  103  S.  \V.  201  u.ros- 
pc'tive  musical  talent,  where  fingers 
injured). 

Evidence  of  vocation  and  earnings  of 
latiicr  admissible  to  I'loxc  j>o.ssiljlo 
earning  capacitv  of  miudr  son.  l*'ish- 
burn  V.  E.  Co.,  127  la.  4i>3,  lo3  N.  W 
4>il.  Cuinii.  Brown  c.  R.  Co.,  127  Mo. 
Ap.p.  499,  loO  S.  \V.  ^3. 
845-26  I'hillips  1-.  R.  Co.,  L.  R.  4 
Q.  B.  I).  (Eng.)  400,  5  q.  B.  D.  (  Eng.) 
78  (physician's  ]»ra(tii-e) ;  Comstoek  V. 
R.  Co.,  77  (  (inn.  (i5,  5n  .V.  405. 
Character  and  magnitude  of  liusincsa 
shown.  Burns  v.  Dunham,  148  Cal.  208, 
82  P.  9.59;  Heer  l:  Warren-S.,  etc.  Co., 
118  Wis.  57,  94  X.  W.  789. 
845-27  Louisville,  etc.  R.  Co.  V. 
Daniel,  28  Ky.  L.  R.  1140,  l»l  S.  W. 
09 1 . 

Conviction  of  crime   two   years   j'revi- 
ous,  inadiiiissibit'.      .Missouri,  etc.   K.  Co. 
r.  Dumas   (Tex.  Civ.),  93  S.   W.  493. 
845-31     .Morrow  v.  Co.,  70  S.  C.  242, 
49   S.   E.   573. 

845-32  Elba  c.  BuUard,  152  Ala.  237, 
11   S.  112. 

846-34  Rebutting  presumption. — In 
an  action  for  services  where  dclenso 
was  incajiacity  to  perform  them  by 
reason  of  drunkenness,  evidence  was 
admissible  of  several  arrests  of  |dain- 
tifT  for  flrunkenness  during  period 
claimed,  as  bearing  on  quality  and 
value  of  the  services.  Ralph  r.  Tavlor 
(R.  I.).  S2  A.  279. 

846-35  Acts  done  ami  oflicially  cer- 
tified to,  strong  evidence.  l'.  S.  v. 
Enrique/.,  1  Phil.  Isl.  24. 
846-37  Development  Co.  r.  King.  170 
Fed.  923.  90  C.  C.  A.  139;  Semet  S.  Co. 
r.  Wilcox,  143  Fed.  S39.  74  C.  C.  A. 
03.'!;  St.  Louis,  etc.  R.  Co.  r.  Savage, 
103  .Ma.  55,  50  S.  113;  Epstein  r.  R. 
Co.,  143  Mo.  App.  135.  122  S.  W.  300 
Cimpotencv);  St.  Louis  S.  R.  Co.  r. 
Xorv.ll  (Tex.  Civ.).  115  S.  W.  <;01. 
Proof  of  act  done  may  be  so  convincing 
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a»  to  render  ilirect  tontimony  unncros- 
nary.  Duquo  r.  S.,  '>6  Tvx.  Cr.  214,  119 
8.    W.    t)S7. 

8I0-:TS  Dunn  r.  Cunn,  H!»  Ala.  SSS, 
■'<  ;    8uuthern    R.    Co.    r.    Dfan, 

;^  '••,  57  S.  K.  702;  Van  Ari«iJnlo 

r.  Vuuuj,',  21  Okla.  1.'>1,  95  V.  77s: 
Rcoveji  r.  R.  Co.,  24  S.  D.  84,  123  N.  W. 
498:  Southern  K.  R.  Co.  f.  Sape  (  Tex. 
Civ.),  SO  S.  \V.  103S:  HouMton,  etc.  R. 
Co.  r.  Fanniap,  40  Tex.  Civ.  422,  91 
S.  W.  344  (party  may  testify  that  on 
account  of  injuries  oarnint;  capacity  has 
«iei>rociate<l  one-half).  J?ee  also  vol.  7, 
I  .    IJI.   n.   4."). 

8I7-.19  IV.Icral  R.  Co.  r.  Reeves,  77 
Kan.  Ill,  9;{  1*.  (527;  Limlsav  r.  Kansas 
City,  19.>  Mo.  16«;,  93  S.  \V.'273;  Ilartz- 
ler  r.  R.  Co..  140  Mo.  App.  (>«i.'.,  12fi 
8.  W.  7(10 :  Vounj;  r.  Beveri.i^e,  SI  Nob. 
ISO,  11.3  N.  \V.  7fi6  (whether  tlecense«l 
was  aMo  to  do  the  work  of  n  common 
laborer  is  not  a  ntatter  so  exclusively 
within  domain  of  medical  science  that 
witnesses  acfpiaintcd  with  him  .  .  . 
could  not  te.Htify  in  reference  thereto); 
(fulf.  etc.  R.  Co.  r.  Adams  (Tex.  Civ.), 
121  S.  W.  S7G;  Hon.ston,  etc.  R.  Co.  r. 
rarnell.  .IG  Tex.  Civ.  2G5,  120  S.  \V. 
951.  (lijiop.  Wells  Farjro  Exp.  Co.  v. 
Boyle.  39  Tex.  Civ.  30",  87  S.  W.  104. 
Rut  see  St.  Louis  R.  Co.  r.  Demsev,  40 
Tex.  Civ.  39S.  S9  S.  \V.  TSfi;  .lesse  V.  S., 
40  Tex.  Cr.  444,  SO  S,  W.  999. 
Sm  Hritton  r.  Oil  Co.  (W.  Va.),  SI  .'<. 
K.  ■■::,. 

Effect  of  Injury. — Snn  Antonio  T.  Co. 
r.    Fh.ry,   40    Tex.   Civ.    233,    ino   .<<.   \V. 

848-40  Dixon  r.  S..  139  Ala.  10 1,  30 
S.  7S4  (ability  to"  walk  without  certain 
effects  aj'pearinp);  Houston  K.  C'o.  r. 
Faroux  (Tex.  Civ.),  125  S.  W.  922; 
Ewinp  r.  Co..  05  W.  Va.  720,  65  S.  E. 
200.  Pee  Altip  r.  Altip,  137  Ta.  420, 
114    \.    W.   10.5(5. 

818-^12  Paepcke  Leicht  L.  Co.  r.  Tal- 
ler, lor,  Ark.  400,  1.-,.'',  .s.  w.  S33. 
8 10-I6  Watch  ticking:  test  may  be 
rmi  Inyed  to  ascertain  extent  to  which 
hf.'irinj;  impaired.  Wilson  r.  R.  Co., 
1  n    III.   Ap|..   00 1. 

850-48  Professional  capacity.— Fath- 
er may  tc  xMitionary  ability  of 
daughter.  i.  etc.  R.  Co.  r.  Had- 
lev,  170  Ind.  204,  82  N.  E.  1025,  16  L. 
R.  A.   (\.  S.)   .527. 

Pcnion  who  has  negotiated  for  purchase 
of  property  may  testify  to  his  ability  to 
buv  it  on  terms  offered.  JoiTo  c.  Napel, 
114  N.  Y.  6.  905. 


850-50  Weipht  of  opinion  evidence 
as  to  the  navi;;nbility  of  streatn  in 
overcome  by  testimony  it  has  been 
navipiteil.     Trullint;er  r.  Howe,  53  Or. 

219.  97  I'.  54 S,  99  V.  S80. 

851-51     Oarrett  r.  Winterich,  44  Ind, 
Apj..  322,  S7  N.  E.  101. 
851-52     niunck  r.  R.  Co.,  142  la.  14C, 
115    N.   W.    1013,   120   N.   W.   737    (that 
briilfies     and     culverts     insufficient      to 
carry  off  flood   water  competent   where 
it  appears  witnesses  testified  os  to  con- 
ditions within  knowledge). 
851-50     Unker    r.    Cotney,    112    Ala. 
506,  38  S.  131;  Colorado  Co.  r.  York,  3S 
Colo.   239.   SS  P.   181. 
852-63     Testimony    to    physical    fact 
observed    by    witness,    not    an    opinion. 
Richmond  r  Wood,  109  Va.  75,  63  S.  K. 
449. 

852-64  Size  of  ear  may  bo  shown  by 
testimony  as  to  size  of  other  cars  in 
same  series.  Chicago,  etc.  R.  Co.  r. 
Howell.  208  Til.  155,  70  N.  E.  15. 
853-65  V.  S.  P.  &  F.  Co.  r.  Oranper, 
102  Ala.  037.  50  S.  1.'9:  Penn.  R.  Co. 
r.  Co..  111  Md.  350,  73  A.  571. 
85-1-60  Effect  pro<hiced  is  evidence 
of  capacitv  of  thinp  whi<h  produced  it. 
■\V.  U.  T.  Co.  r.  Harris,  (5  Ga.  App.  200, 
01   S.  E.   1123. 

855-71  Romona  O.  S.  Co.  t'.  Shields, 
173  Tnd.  OS,  88  N.  E.  595. 
856-73  Reach  r.  Huntsman,  42  Ind. 
App.  20.3,  S5  N.  E.  523. 
The  capacity  of  the  machine  with  which 
comparison  is  made  must  first  be  shown. 
Fairbnnks  Morse  &  Co.  P.  Heihn  (S. 
D),  130  X.  W.  107, 

856-74  Walsho  Mfp.  Co.  r.  W.  T. 
Smith  Lumb.  Co.,  17S  Ala.  472.  59  S, 
15.*i;  Tllinois  Suretv  Co.  r.  Heatinp  Co^ 
17S  Ind.  20S,  97  N.  E.  158. 
857-75  Capoclty  of  article  nt  ono 
time  mav  show  what  it  was  oripinally. 
Monahan  r.  Co.,  4  C.a.  Aj.p.  OSO.  02  S. 
E.  127;  Steele  r.  Andrews,  141  la.  300, 
121  N.  W.  17  (breeding  capacity). 
85S-80  Productive  capacity  of  land 
similar  in  area  and  fpiality  and  (  ulti- 
vated  in  same  way  in  year  in  question 
mav  be  shown  to  establish  capacity  of 
latter.  St.  Ix)ul8.  etc  R.  Co.  r.  llardic, 
*.7  Ark.  475,  113  S.  W.  31.  It  may  bo 
shown  by  what  was  produced  on  same 
land  year  prior  to  that  in  question. 
Sa'-chl  c.  Co.,  13  Cal.  App.  72,  108  P. 
885. 
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Interstate  commeae,  Sfj4-1;  Otcnership 
of  means  of  transportation,  8G4-3;  licas- 
onablenesx  of  demur rafje  charrie,  868-26; 
Circumstantial  evidence,  879-64;  Con- 
nectinff  carriers,  S79-64;  Refusal  to 
carry,  901-1  ;3;  Freight  rates,  904-25; 
Liability  of  carrier  to  shipper  far  de- 
murrape,  904-2.');  Tresumption  arisivrj 
from    ticlct,   9()4-26;    Failure    to   furnish 

arcommodations,  907-42;   Carrier'^  rules.    Burden  of  showing  iUegaUty  un.lor  in- 

92f)91;   Custom  and  usape,  934-11;  Com 

prllinfj  passeiiffcr  to  ride  in  coach  with 

colored  people,  941-31. 

86-1-1     Baker  r.  R.  Co.,  145  Mo.  App. 


time,  place  and  manner  of  publication. 

llardawav  r.  R.  f'o.,  90  S.  C.  475,  73  S. 

E.    1020. 

Bills    of    lading    presumed    to    contain 

aprecinoiit    of    jiartit's.       Merchants'    & 

M's.   T.   Co.   r.    Ei.hl.fT^'.   109   Md.   211, 

71   A.  9V?,. 

Shipper    need    not    prove    payment    of 

froifrht,  nor  tlip  <har>.M».    Calveston,  etc, 

R.   To.   r.   Piper,   52   Tex.   Tiv.   568,   115 

S.  W.  107. 


189,  129  S.  \V.  436;  Brandom  r.  R.  Co., 
134  Mo.  App.  89,  114  S.  W.  540;  Bara-sch 
r.  Richards,  113  X.  Y.  S.  1005  ("relations 
lonp  existinjj  between  j>arties  will  over- 
come effect  of  neglect  to  make  special 
contract). 

In  action  against  a  carrier  whose  line 
la  wholly  in  one  state  ])laintifl"  must 
Bhf)W  tliat  cars  botwcon  wliich  he  was 
injured,  and  which  were  not  coupled 
as  required  V)y  act  of  congress,  were 
engaged  in  interstate  traflic.  It  is  not 
enough  to  show  defendant  frequently 
received  gnn<ls  and  passengers  ileatined 
for  another  state.  Johnson  r.  Co.,  117 
Fed.  4(52,  54  C  C.  A.  50S;  Rosney  «'• 
R.  Co.,  135  Fed.  311,  68  C.  C.  A.l.^^ 
(rci\  on  another  tpieation,  196  V.  S. 
1);  Rio  Grande  S.  R.  Co.  r.  Campbell. 
44  Colo.  1,  96  P.  986;  Winkler  r.  R. 
Co.,  4  Penne.  (Del.)  80,  53  A.  90. 
864-3  Lloyd  v.  Co.,  223  Pa.  148,  72 
A.  516  (right  to  select  those  for  whom 
service  will  be  rendered,  not  comdus- 
ive);  Kansas  Citv  S.  R.  Co.  r.  Co.  (Tex. 
Civ.).  114  S.  ^V:■  436. 
Ownership  of  means  of  transportation 
need  not  be  proved. — r'ownic  <;.  Cn.  r. 
Co.,  130  la.  327.  106  N.  W.  7t!».  4  L 
K.  .\.  (X.  S.)  lono.  Facts  not  showing 
ownership.  Brandom  r.  R.  Co.,  134  Mo. 
App.  .89,  114  S.  W.  540. 
86S-4  Southern  R.  Co.  r.  I.nngley 
(Ala.).  63  S.  545;  T.uckev  r.  R.  Co.,  133 
Mo.  Aj.p.  589.  113  8.  \V.  70.?;  Texas  & 
P.  R.  Co.  r.  Rnv,  37  Tex.  Civ.  622,  84 
S.  W.  691. 

Olaim  of  overcharge  for  feeding  cattle 
not  established.  Hartwell  R.  Co.  f. 
Kidd.  10  Oa.  App.  771.  74  S.  E.  310. 
The  burden  is  on  the  carrier  to  show 
compliance  with  the  rate  schedule  of 
the  interstate  commerce  commission 
since  it  is  presumed  that  the  commis 
sion  has  done  its  duty  in  directing  the 


terstate  commerce  act  rests  on  earner. 
Altschuler  V.  R.  Co.,  155  Wis.  146,  144 
X.  W.  294. 

865-5  Southern  Kxp.  Co.  r.  Saks,  160 
Ala.  621,  49  S.  392  (rule  applies  to 
connecting  carrier  in  absence  of  proof 
of  agencv,  partnership  or  special  con- 
tract^; Almon  r.  R.  T'o.  (Ta.),  144  N. 
W.  997;  Bk.  v.  Co.,  127  Ta.  1,  102  X.  W. 
107;  Burrowes  r.  R.  Co.,  85  Xeb.  497, 
123  X.  W.  1028;  Fuller  r.  R.  Co.,  61 
Misc.  599,  1T3  X.  Y.  S.  1001;  Peele  r. 
R.  Co..  149  X.  C.  390,  63  S.  E.  66. 
Production  of  receipt  casts  burden  on 
'•arrier.  Smith  r.  Co.,  125  La.  763,  51 
S.    ><tl. 

Delivery  presumed  where  initial  ear- 
rier's  road  physically  touches  connect- 
ing carrier's  line  and  latter  delivers 
some  of  the  goods  received  by  former. 
Southern  R.  C'c.  r.  Xailon,  7  Ga.  .\pp. 
430,  r,7  S.  E.  116. 

865-6  Clark  r.  R.  Co..  189  N.  Y.  93, 
81  X.  F.  766;  Reel  r.  Exp.  Co.,  30  Pa. 
C.  C.  304.  Contra,  if  delivery  at  unus- 
ual place  stipulated  for  and  carrier 
knows  fact.  Illinois  C.  R.  Co.  r.  Swan- 
son,  92  Miss.  4<^5.  46  S.  S3.  See  Gulf, 
etc.  R.  Co.  i\  Jackson,  99  Tex.  343,  89 
S.  W.  968. 

As  to  agency  for  connecting  carrier, 
see   Gulf.    etc.    R.    Co.    r.    Xelson    (Tex. 

Civ.v  nn  P.  w.  «;i. 

Presumption  limited  to  station  at  which 
he  is  emploved.  McManus  v.  Thicago, 
etc.  R.  Co.,  156  Ta.  3.59.  136  X.  W.  769. 
865-7  St.  Louis,  etc  R,  Co.  r.  Kil- 
berrv.  83  Ark.  87.  102  S.  W.  894;  Ill- 
inois Match  Co.  r.  R.  Co..  250  111.  .396, 
95  X.  E.  492,  rev.  153  111.  App.  568;  Wa- 
bash R.  Co.  r.  Thomas.  222  111.  337.  78 
X.  E.  777;  Chicago,  etc.  R.  Co.  r.  Tgo, 
130  111.  .\pp.  373;  Tsham  f.  R.  Co.,  112 
.\j>p.  Piv.  612.  9*5  X.  Y.  S.  609. 
866-8  Reasonableness  of  charge  must 
be  shown  by  carrier  in  action  to  col- 
lect freicht.  Chicaeo.  etc.  R.  Go.  r. 
Co..  1  JO  \U>  \]-v.  '■\  ■"•"'  S.  W.  973. 
Consignee  presumed  owner. — Bk.  of  Ir- 
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win  I.  Exp.  Co.,  127  la.  1,  102  N.  W. 
1U7.  See  also  Central  Trust  Co.  r.  It. 
Co.,  15G  la.  104,  13.'»  N.  W.  731;  Fi«hor 
r.  C,  147  Ky.  }>21,  14.')  S.  W.  737. 
866-0  Estes  r.  K.  Co.,  49  I'olo.  378, 
113  1*.  100.1;  Carpenter  r.  R.  Co.,  G 
Penue.  (Del.)  ir>,  «')4  A.  1^52;  Adams 
Exp.  Co.  r  Adams,  '-'9  App.  Cas.  (l>.  C.) 
250;    Milnto.Mh    r.   R.   Co.,    17    I.ln.    100, 

105  V.  Cur,  Coats  r.  R.  Co.,  23S>  111.  154, 
87  N.  E.  y'29;  Clevelan.l,  etc.  K.  Co.  r. 
Potts,  33  Ind.  App.  51)4,  71  N.  K.  G!S5 
(lull  of  lading  varyinjt  reeei|>t);  Chi- 
cago, etc.  K.  Co.  r.  bunlaj),  71  Kan.  (57, 
80  P.  34;  Hill  r.  Co.,  77  N.  .1.  L.  1J»,  71 

A.  683;  Morjjan  r.  Woolverton,  130  App. 
Div.  351,  120  .\.  Y.  S.  lOOS;  Patterson 
C.  R.  Co.,  24  Okla.  747,  104  P.  31  ;  Larry 
r.  R.  Co.,  63  Or.  596,  12S  P.  UiiD;  (iai 
veston,  etc.  R.  Co.  r.  .Tones  (Tex.  Civ.), 
123  S.  W.  737;  .lenkins  r.  R.  Co..  73  S. 
C.  2S9.  53  S.  E.   t^n. 

Carrier  must  show  invalidity  of  con- 
tract for  rates  when  sued  for  over- 
rh.irj;e.  K.insns  City  S.  R.  Co.  C  Co., 
79  Kan.  ."!».  '.''.•  I'.  s'lO. 
A  special  contract  limitinf;  the  carrier 's 
linhility  will  not  be  presumed  from 
mere  inference,  eustom  or  failure  to 
object;  but  an  express  contract  must 
be  shown  to  have  been  entered  into. 
Pacific  Exp.  Co.  r.  Rudman  (Tex.  Civ.), 
145  S.  W.  2fi.S. 

To  show  no  consideration  for  such  con- 
tract, fc'iicral  rtnirts  impose  liurijcii  of 
proof  u|>t>n  plaintiff.  ilamilton  r.  K. 
Co..  177  Mo.  Aj>p.  145.  164  S.  W.  24S. 
866-10  Southern  Ex|i.  Co.  r.  Hanaw, 
134  fJa.  445,  67  S.  E.  944  (under  co<le); 
Coutfl  r.  R.  Co.,  239  III.  .154,  87  N.  E. 
929;  Wabash  R.  Co.  r.  Thomas,  222  111. 
337,  78  N.  E.  777;  Peoria  P.  Co.  r.  R. 
Co.,  1G4  III.  App.  6M>;  Davis  Pros.  f. 
R.  Co.,  168  111.  App.  261;  Waxelbaum  r. 

B.  Co.,  168  111.  App.  66;  Penn  R.  Co.  r. 
Anda  Co.,  131  111.  App.  426;  Halt.,  etc. 
■R.  Co.  r.  Fox,  113  111.  Ap|..  ISO;  At.hi 
Bon,  etc.  R.  Co.  r.  Hilinsky,  107  III. 
App.   504;    .Adams   Exp.   Co.   r.  Bratton, 

106  111.  App.  563;  Powers  Cq.  r.  Wells. 
93  Minn.  143.  100  N.  W.  735;  Morgan 
r.  Woolverton.  136  Aj.p.  Div.  351.  120 
N.  y.  S.  1008  (distinction  between 
bafJfrn^fP  oxj'ress  cases  and  ordinary  ex- 
press cases) ;  Faulk  r.  R.  Co.,  S2  "S.  C. 
369.  64   S.   v..  383. 

866-11  Can  r.  R.  Co..  194  V.  S.  427; 
Inman  r.  R.  Co..  159  Fed.  960  (if  condi- 
tions appear  on  face  and  body  of  "»>ill, 
a8.<>ent  prrsumcd^;  Atlantic,  rtc.  R.  Co. 
r.   Dexter,   50   Ha.   180,  39  S.   634,    111 


Am.  St.  IIC;  Coats  r.  R.  Co.,  239  III. 
154,  87  N.  E.  929;  Cleveland,  etc.  K. 
Co  r.  Patton,  203  111.  376,  67  N.  E. 
804;  Chil.lers  f.  R.  Co.,  166  III.  App. 
.391;  EvnnsviUe,  etc.  R.  Co.  r.  Keve- 
kordes  (Ind.  App.),  69  N.  E.  1022; 
Cierry  r.  Co.,  100  .Me.  519,  62  A.  4»S; 
De Wolff  r.  Co.,  106  M.I.  472,  67  A.  1099; 
Sinjjer  r.  Co.,  191  .Mass.  41»9,  77  N.  E. 
S82;  Mires  r.  R.  Co.,  134  Mo.  App.  379, 
114  S.  W.  1052;  IIill  r.  Co.,  78  N.  J.  L. 
333,  71.  A.  674;  Florman  v.  Co.,  79  X. 
.1.  L.  63,  74  A.  446;  Zimmer  i.  R.  Co., 
137  X.  Y.  460,  33  X.  E.  642;  Creenwald 
r.  Weir,  130  App.  Div.  696,  115  X.  Y. 
S.  311;  Roval  C.  Co.  r.  Weir,  48  Misc. 
376,  95  X.  Y.  S.  575;  Dobson  r.  R.  Co., 
3s  Misc.  582,  78  X.  Y.  S.  S2;  Baker  c. 
R.  Co.,  82  S.  (\  146.  63  S.  E.  611. 
Contract  signed  by  shipper. — fieorjjia, 
etc.  H.  Co.  V.  (ireer.  2  Ca.  .Vl'p.  516, 
."s   .>.   E.   7S2. 

8GG-12     Perrin    r.    Co.,    78    N.    J.    L. 
515,  74   A.  462. 

867-13  Evansville,  etc.  R.  Co.  f. 
Kevekordes  (Ind.  App.),  69  X.  E.  1022; 
C  S.  Exp.  Co.  r.  Jovce,  36  Ind.  App. 
1,  69  X.  E.  1015;  Chicago,  etc.  R.  Co. 
r.  Hare,  36  Ind.  App.  422,  75  N.  E. 
867  (recitals  prima  facie  evidence); 
Hartlett  r.  R.  Co.,  57  Wash.  16,  106  P. 
4S7.  Comp.  Mvers  V.  R.  Co.,  120  Mo. 
Ai>p.  2SS,  96  S.' W.  787.  Contra,  M.ln- 
tosh  r.  R.  Co.,  17  Ida.  100,  104  P.  66. 
Recital  in  contract,  prima  facie  evi- 
dence of  consideration.  Mires  r.  R. 
Co..  134  Mo.  App.  379.  114  S.  W.  1052. 
867-14  St.  Louis,  etc.  R.  Co.  r. 
P(arce,  82  Ark.  353.  101  .S.  W.  760; 
Kalina  r.  R.  Co..  69  Kan.  172.  76  P. 
\:','<.  Contra  in  action  ex  delicto.  Prown 
r.  R.  Co..  135  Mo.  App.  624,  1 1 7  S.  W. 
112.  Comp.  The  Tampico,  151  Fed. 
6*^9;  Hove  r.  R.  Co.,  191  N.  Y.  101,  83 
.v.  E.  580;  St.  Louis,  etc.  R.  Co.  r. 
Franklin  (Tex.  Civ.).  129  S.  W.  181. 
Duty  of  shipper  to  give  notice  of  his 
claim — burden  of  showinp  is  on  term- 
inal carrier.  Lo\ii»ville  &  X.  R.  Co.  r. 
.^hcpherd,  7  Ala.  App.  tflO.  61  So.  14. 
867-15  St.  Louis,  etc.  R.  Co.  r.  Posh 
ear  (Tex.  Civ.).  108  .s.  W.  1032;  Texas, 
etc.  R.  Co.  r.  Crowlev  (Tex.  Civ.),  S(\ 
S.  W.  342;  St.  Louis,  etc.  R.  Co.  r. 
Honoa  (Tex.  Civ.).  84  S.  W.  267. 
867-16  Inman  r.  R.  Co..  1.59  Fed. 
960;  Missouri,  etc.  R.  Co.  r.  Co..  39  Tex. 
Civ.  29s.  87  S.  W.  »«71. 
867-17  Shipper  is  presumed  to  know 
that  the  rate  is  based  on  valuation 
where    the   bill    of   Ia<ling   so   specifies. 
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Adams  Exp.  Co.  t.  <  r(iniin<rpr,  226  U. 
S.  401,  33  Suj).  Ct.  14S,  .J7  L.  e.l.  3N. 
867-18  Knowledge  of  freij^ht  rates 
presumed  where  interstate  carriers 
have  complied  with  federaJ  statute. 
Mires  r.  R.  Co.,  134  Mo.  App.  379,  114 
S.    W.    1052. 

Freight  rates  conclusively  presumed 
estaMishcd,  pulilislp'.!  and  (ili'd.  Bur- 
lington L.  Co.  V.  K.  Co.,  I'll  N.  C.  741, 
67  S.   P:.   1130. 

Contract  recitals  as  to  reduced  rate, 
]iritii;i  facie  trui>.  Freeman  r.  R.  Co., 
]?,-^  Mo.  Aj.}!.  322,  122  S.  W.  1. 
Under  interstate  commerce  law  Imrden 
of  proving  rate  chargoii  was  excessive 
is  on  defendant  who  sets  up  counter- 
claim against  carrier.  Bait.  &  O.  R. 
Co.  r.  La  Due,  128  App.  Div.  594,  112 
N.  Y.  S.  9G4. 

868-19  St.  Louis,  etc.  R,  Co.  r.  Bur- 
row. >s9  Arlv.  178,  116  S.  W.  198  (notice 
from  agent  after  goods  burned);  Ro.sen- 
blum  r.  Weir,  113  N.  Y.  S.  520.  Seo 
Silverman  r.  Weir,  114  N.  Y.  S.  6. 
S68-2C>  Kansas  City  S.  R.  Co.  r.  Co. 
(Tex.  Civ.),  114  S.  W.  436.  See  Lord 
r.  Co.,  105  Me.  255,  74  A.  117. 
Carrier's  clistom  concerning  deliveries 
for  immediate  shipment  may  be  jiroved. 
St.  Louis,  etc.  R.  Co.  r.  Burrow,  89  Ark. 
178.  116  S.  W.  19'S. 

868-22  The  only  evidence  in  a  com- 
mon law  action  to  show  excessive 
freight  charges  on  interstate  ehii)ments, 
based  on  charges  included  in  schedule 
filed,  is  jirevious  decision  of  interstate 
commission,  which  must  be  j'roved. 
Robinson  r.  R.  Co.,  64  W.  Va.  406,  63 
S.   K.  323. 

"  'Art.  4566.  In  all  trials  under  the 
foregoing  article  the  burden  of  proof 
shall  rest  upon  the  plaintiff,  who  must 
show  by  clear  and  satisfactory  evidence 
that  the  rates,  regulations,  orders,  clas- 
sifications, acts  or  charges  complaineil 
of  are  unreasonable  and  unjust  to  it  or 
them.'  The  foregoing  statute  so  guards 
the  commission  from  im|)roper  interfer- 
ence that  the  courts  must  regard  its  ac- 
tions, when  within  the  limits  of  its  dele- 
gated powers,  as  being  the  result  of  a 
purpose  to  do  justice  between  all  par- 
ties, as  having  resulted  in  just  and 
correct  action,  until  it  be  shown  by 
clear  and  satisfactory  eviilence  to  be 
otherwise.  Railroad  Commission  f. 
Weld  &  Neville.  96  Tex.  4nO.  73  S.  W. 
529.  The  language  'clear  and  satis- 
factory evidence'  limits  the  ]iowcr  of 
courts   in   setting  aside  rates,  etc.,  to 


cases  in  which  it  may  be  establi.?hed 
by  evidence  which  leaves  no  reason- 
able doubt  in  the  judicial  mind  that 
the  rjfte  or  rule  is  unjust  and  unreason- 
able. Willis  1-.  Chowning,  90  Tex.  617, 
•10  S.  W.  395,  59  Am.  St.  Rep.  812." 
Railroad  Com.  r.  Chamber  of  Com.,  105 
■|".x.  mi,  14.-  8.  \v.  573. 
Defendant's  published  tariffs  filed 
with  interstate  commerce  commission 
providing  for  different  rate  on  ship- 
ment without  limitations  on  its  lia- 
bilitv.  New  York  P.  &  N.  R.  Co.  C 
Kxchange  (Md.),  s9  A.  4:]3. 
Evidence  as  to  local  rates  inadmissible 
in  action  for  overcharge  on  through 
shipment.  Texas  &  P.  R.  Co.  r.  Dick- 
son Pros.  (Tex.  Civ.).  167  S.  W.  33. 
Evidence  of  former  rates  ina<lmissible. 
Texas  A:  P.  R.  Co.  r.  Dickson  Bros.  (Tex. 
Civ.).  167  S.  W.  33. 
"It  is  not  sufficient  that  wc  can  see  no 
reason  for  the  differences;  we  must  be 
able  to  clearly  see  a  valid  reason  why 
the  rates  should  not  exist  in  that 
form."  Railroad  Com.  r.  Chamber  of 
Cnin..  in.-  Tex.  101,  145  S.  W.  573. 
Schedule  of  rates,  duly  and  legally  cer- 
tified, prima  facie  evidence  of  reason- 
ableness. Cullen  V.  R.  Co.,  63  Fla.  122, 
."*<  So.  1S2, 

868-23  Contract  of  carriage  need 
not  be  express.  Southern  R.  Co.  v. 
Johnson,  2  Ga.  App.  36,  58  S.  E.  333, 
868-26  Reasonableness  of  demurrage 
"liarge  may  be  shown  by  proof  of  gen- 
eral custom  of  carriers  expressed  in 
rules  which  are,  or  ought  to  be,  known 
to  parties  dealing  with  a  carrier.  Erie 
R.  Co.  r.  Waite,  62  Misc.  372,  114  N.  Y. 
S.   1115. 

869-27  Clark  r.  Clyde  S.  S.  Co.,  143 
Fed.  243  (not  conclusive);  Central  R. 
Co.  r.  Ilen.lerson,  152  Ala.  203,  44  S. 
542  (receipt);  Mussellam  r.  R.  Co.,  31 
Kv.  L.  R.  908.  104  S.  W.  337;  Seigfried 
r.R.  Co.,  147  Mo.  App.  543,  126  S.  W. 
798;  Sumrell  r.  R.  Co.,  152  N.  C.  260, 
67  S.  E.  585;  McMeekin  r.  R.  Co.,  82 
S.  C.  468,  64  S.  E.  413;  Gulf.  etc.  R. 
Co.  r.  Lowery  (Tex.  Civ.),  155  S.  W. 
992  (not  conclusive). 
869-28  Southern  R.  Co.  r.  Allison, 
115  Gn.  635.  42  S.  E.  15  (not  admissi- 
l)le  in  l>ehalf  of  carrier). 
869-29  Correspondence  between  final 
and  initial  carrier  who  i.smied  joint  bill 
of  lading  concerning  poods  converted 
while  in  possession  of  one  or  the  other 
of  them,  admissible  as  part  of  res  gea- 
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tae.  Spal'oar.l  A.  L.  R.  Co.  f.  I'liillips, 
ins  \\,\  js.-,,  70  A.  l.'32. 
Bill  of  lading  issued  by  initial  carrior, 
if  intrutiuced  generally,  may  lie  evi- 
dence against  eunnectinj;  carrier  as  to 
quantity  of  goods  shipped.  Missouri, 
etc.  K.  Co.  r.  Co.  (Tex.  Civ.),  120  S. 
W.    IMG. 

869-32  Chi.apo.  etc.  R.  Co.  r. 
rfeifer,  J»0  Ark.  ")24,  110  S.  W.  (•)42 
(such  evidence  sufficient). 
870-34  ^ri.ssouri.  etc.  R.  Co.  r.  Tat- 
ri.k.  IM  Fed.  Go2,  7.1  C.  ('.  A.  134 
(unsigned  hill  of  lading  evidence  of 
oral  contract);  Southern  Exp.  Co.  r. 
Hill,  SI  Ark.  1,  flS  S.  W.  371;  St.  Louis, 
etc.  R.  Co.  r.  Wat  kins,  4.')  Tex.  Civ. 
321,  TOO  S.  W.  11)2  (circumstantial  evi- 
dence). 

871-a7     Bait.   &   0.  R.  Co.   r.   Co.,  ."51 
Tex.  Civ.  S.^n.  in  S.  W.  979. 
872-40     Bl.alock    r.    Tns.    Co.,    13    Ca. 
App.  4Sr).  79  S.  E.  374;  Mathes  r.  Lumb. 
Co.,  173  Mo.  App.  230,  l.-)8  S.  W.  720; 
Ragsdale  r.  R.  Co.,  GO  S.  C.  420,  48  S. 
E.  4fif);  Texas  &  P.  R.  Co.  r.  Lynch,  30 
Tex.  Civ.  Of),  87  S.  W.  884.     See  Walker 
r.  R.  Co.,  76  S.  C.  308,  r^r^  S.  E.  0."2. 
Copy  of  paper  served  on  carrier  and 
identified   l>y   its  agent,  admissible  if  it 
fails  to  produce  original.    Mc^feekin   r. 
R.  Co..  82  S.  C.  4()8,  fi4  S.  E.  413. 
Duplicate  bill  of  lading  admissible  as 
prima  ry   e\  iiltMKO.     So.   R.   Co.   r.  Brew- 
ster. 9  Ala.  Ai)i>.  .197.  G3  S.  700. 
873-41     Parol   evidence  conij)etent  to 
prove   delivery   although   bill   of   lading 
not  produced.     Atlantic,  etc.  R.  Co.   r. 
Dexter.  ."0  Fla.  180,  30  S.  634,  111   Am. 

St.   \ir,. 

Contract  for  carriage  and  its  ratifica- 
tion by  agent's  superior  may  be  shown 
by  parol.  Gulf,  etc  R.  Co.  r.  Cunning- 
ham, .11  Tex.  Civ.  3fi8,  113  S.  W.  7fi7. 
See  also  Smith  r.  R.  Co.,  103  N.  C.  143, 
79   S     v..   433. 

Opinions  competent  to  show  whether 
machinery  properlv  packed.  Fuller  r. 
R.  Co..  fil  Misc.  .100,  113  N.  Y.  S.  1001. 
873-43  New  York  M.  &  S.  Co.  r. 
Tl.nmburg,  etc.,  171  Fed.  -177;  Inman  v. 
R.  Co.,  1.10  Fed.  OfiO;  Williams  r.  R. 
Co.  (Ala.),  58  S.  315;  St.  Louis,  ete. 
R.  Co.  r.  Jones,  03  Ark.  537,  125  S.  W. 
102.1:  Porteous  r.  Co.,  112  Minn.  31,  127 
X.  T\\  420;  Minnesota  &  D.  Cp  Co.  r. 
R.  Co.,  108  Minn.  470,  122  N.  W.  493; 
Blaekmer  r.  R.  Co..  137  Mo.  Apr.  133. 
110  S.  W.  13:  Whifnack  r.  R.  Co..  ^2 
N'eb.  4fi4.  118  X.  W.  fi7;  .Tonasson  r. 
weir.   130  App.  Div.  528,  115  N.   Y.  S. 


C;  Thomas  r.  H.  Co.,  85  S,  C.  537,  64 
S.  K.  220,  67  8.  E.  OOS  (conclusive  as  to 
receipt  of  goods  between  carrier  and 
transferee);  Snn  Antonio  &  A.  P.  R.  Co. 
r.  Timon,  45  Tex.  Civ.  47,  09  S.  W.  418; 
Tex.  Cent.  R.  Co.  v.  Co.  (Tex.  Civ.),  130 
S.    W.    250. 

Shipper  may  show  agreement  supjdc- 
MUMit:il  to  bill  of  lading,  b'ussell  r.  R. 
Co.,  177  Mo.  A). p.  l^c,  i(;i  s.  W.  Ifi4. 
Value  expressed  in  shipping  receipt 
cannot  be  varied  bv  parol.  Cohen  r. 
Kxp.  Co.,  151  Ai.p.  biv.  672,  136  N.  Y. 
S.  4  SO. 

Carrier's  knowledge  of  destination  of 
property,  though  beyond  its  line,  may 
be  shown  by  parol.  Gulf,  etc.  R.  Co.  r. 
Cunnin.'rli.-iiii,  sujua. 

"A  bill  of  lading  is  of  a  dual  character 
and  effect;  one  is  that  of  a  receijit,  and 
tin>  other  that  of  a  contract.  As  a  re- 
ceii>t.  like  other  receijits,  it  is  ojien  to 
exj)lanation  or  modification  by  parol 
evidence;  as  a  contract  it,  like  other 
contracts,  must  be  construed  according* 
to  its  terms,  and  in  the  absence  of 
fraud  or  mistake  it  is  presumed  that 
all  oral  negotiations  resi)ecting  its 
terms  and  conditions  are  merged  there- 
in— that  it  forms  the  final  and  solo 
roce])tacle  of  the  evidence,  and  of  the 
agroemont  between  the  jiarties,  as  to 
nhc  recep^^ion,  rate,  route,  etc.  L.  &  1^. 
R.  R.  Co.  r.  Fulgham,  01  Ala.  555,  8 
South.  803;  McTyer  r.  Steele,  26  Ala. 
487;  Wa viand  r."  Mosely,  5  Ala.  430, 
30  Am.  f>cc.  335;  Tallassee,  etc.  Co.  r. 
Western  Ry.  Co.,  128  Ala.  167,  20  South. 
203."  Alabama  G.  S.  R.  Co.  r.  Norris, 
167  Ala.  311,  52  S.  801. 
874-44  -'The  proof  which  was  of- 
fered was,  therefore,  not  admissible  for 
the  jiuri>ose  of  contradicting  the  bill  of 
lading  in  these  respects,  but  was  ad- 
missible to  show  the  other  element — 
that  the  cotton  which  the  ■p'''^'"tiff 
shipped  was  not  of  the  grade  he  repre- 
sented it  to  be — and  this  was  a  ma- 
terial element  in  fixing  the  liability  of 
the  carrier."  Illinois  Cent.  R.  Co.  V. 
Doughtv.  10  Ga.  App.  317,  73  S.  E.  541. 
87-1-43  Bullock  r.  R.  Co.,  82  S.  C. 
375.  f.4  S.  E.  234  (mistake  in  name  of 
consignee).  See  Cohen  r.  R,  Co.,  44 
Tex.  T'iv.  381.  08  S.  W.  437. 
Parol  evidence  competent  to  show  con- 
sid<Tntion  for  limited  liability  contract 
difTerent  from  that  stated,  or  absence 
I  of  consideration.  B»irgher  r.  R.  Co., 
130  Mo.  App.  62,  120  S,  W.  673. 
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Its  admissibility  is  not  affected  by  void 

stipulation.      Trout     v.     R.     Co.     (Tex. 

Civ.),    11    S.    W.    220,   disap.    E.    Co.    v. 

O'Laughlin   (Tex.  Civ.),  72  S.  W.  610; 

Texas  &  P.  E.  Co.  v.  Edins,  36  Tex.  Civ. 

639,  83  S.  W.  253. 

875-47     Southern  E.  Co.  v.  Cofer,  149 

Ala.  565,  43  S.   102;   St.  Louis,  etc.  E, 

Co.  V.  Furlow,  89  Ark.  404,  117  S.  W. 

517. 

Parol  contract  as  to  route  goods  to  be 

carried,   binding.     Davis    v.   E.    Co.,   81 

S.  C.  466,  62  S.  E.  856. 

875-48     Stearns   v.  E.  Co.,  148  Mich. 

271,  111   N.  W.  769;  Cappel  v.  Weir,  45 

Misc.   419,   90   N.   Y.   S.   394;    Needy  v. 

E.  Co.,   22   Pa.  Su])or.   4S9. 

Classification     of     freight. — Testimony 

which  does  not  tend  to  vary  the  sched- 


6  Ga.  App.  572,  65  S.  E.  355;  Missouri, 
etc.  E.  Co.  V.  Simonson,  64  Kan.  S02, 
68  P.  653,  91  Am.  St.  248,  57  L.  R.  A. 
765  (statute  making  bill  of  lading  con- 
clusive of  weight  of  goods,  unconstitu- 
tional); Peele  v.  E.  Co.,  149  N.  C.  390, 
63   S.   E,  66. 

877-52  St.  Louis,  etc.  E.  Co.  f. 
Jamieson,  20  Okla.  654,  95  P.  417. 
877-53  St.  Louis,  etc.  E.  Co.  v.  Bk., 
87  Ark.  26,  112  S.  W.  154;  Central  E. 
Co.  V.  Cook,  4  Ga.  App.  698,  62  S.  E. 
464;  Bettman  v.  E.  Co.,  167  Mo.  App. 
729,  151  S.  W.  169;  Franklin  T.  Co.  f. 
E.  Co.,  2"22  Pa.  96,  70  A.  949  (between 
original  parties,  and  others  if  bill 
marked  "not  negotiable");  Cafiero  v- 
Welsh,  8  Phila.  (Pa.)  130;  Texas  & 
P.   E.    Co.    V.   Kelly    (Tex.    Civ.),    74   S. 


ule  rate,  but  merely  to  prove  that  de-  |  w.  343  (by  terminal  carrier) ;  Benson  r 


fendant's  ex])erts  previously  were  in 
the  habit  of  classifying  the  same  goods 
as  claimed  by  the  shipi)er,  is  admissi- 
ble to  contradict  present  evidence  of 
said  experts  giving  a  different  classi- 
fication. Hardawav  r.  E.  Co.,  90  S.  C. 
47.-,  73  S.  E.  1020.' 

Custom  of  noting  on  bill  of  lading  con- 
dition of  goods  may  be  shown.  Wein- 
berg r.  Weinl)prr,  163  111.  App.  420. 
876-49  Northern  P.  E.  Co.  r.  Kemp- 
ton,  138  Fed.  9!:. 2,  71  C.  C.  A.  246  (con- 
tract silent  as  to  time  and  manner  of 
porformnnce). 

Subsequent  parol  agreement  may  be 
shown.  Lincoln  T.  &  A.  Co.  v.  E.  Co., 
86  Nob.  33S,  125  N.  W.  603. 
877-50  Southern  Exp.  Co.  v.  Hill,  84 
Ark.  368,  105  S.  W.  877  (receipt  as 
evidence  of  marks  as  to  destination); 
Musselman  r.  E.  Co.,  31  Kv.  L.  E.  908, 
104  S.  W.  337;  Illinois  C.  E.  Co.  v. 
Nelson,  30  Ky.  L.  E.  114,  97  S.  W.  757 
(testimony  must  be  clear  to  overcome 
it);  Strawn  r.  E.  Co.,  120  Mo.  App. 
IB.-),  96  S.  W.  488;  Eoy  r.  E.  Co.,  42 
Wash.  572,  85  P.  53  (want  of  authority 
of  agent  to  issue  receipt  may  be  shown 
although  bill  of  lading  negotiated). 
And  see  Swedish  Am.  Bk.  r.  E.  Co.,  96 
■Minn.  436,  105  N.  W.  60. 
"Bills  of  lading  are  both  receipts  and 
contracts  to  carry.  So  far  as  they  ac- 
knowledge the  delivery  and  accejitanco 
of  the  goods,  they  are  mere  receipts. 
As  to  the  rest,  they  are  contracts,  and 
are  binding  as  such  on  the  parties  to 
them  and  the  terms  thereof  cannot  be 
varied  bv  parol."  Williams  r.  E.  Co. 
(Ala.>,  58  S.  315.  See  supra,  874-43. 
877-51     Atlantic  C.  L.  E.  Co.  r.  Cohn, 


E.  Co.,  35  Utah  241,  99  P.  1072  (kind 
of  goods). 

877-54  Carrier  cannot  claim  ear 
overloaded  where  it  was  accepted  after 
inspection,  and  bill  of  lading  shows 
facts.  Colsch  r.  E.  Co.  (la.),  117  N. 
W.   281. 

878-56  Folev  v.  E.  Co.,  96  N.  Y.  S. 
182;  Thvll  r.  E.  Co.,  84  N.  Y.  S.  175. 
See  .lean  r.  Flagg,  45  Misc.  421,  90 
N.  Y.  S.  289. 

878-58  St.  Louis,  etc.  E.  Co.  f. 
Jamieson,  20  Okla.  654,  95  P.  417  (onus 
on  delivering  carrier). 
Real  condition  of  goods  may  be  shown, 
llartwcll  E.  Co.  r.  Kidd,  10  Ga.  App. 
771.   74    S.   E.   310. 

878-59  Atlantic  C.  L.  E.  Co.  v.  Cohn, 
6  On.  App.  ."72,  65  S.  E.  355. 
878-61  St.  Louis,  etc.  E.  Co.  v.  Mus- 
grove,  153  Ala.  274,  45  S.  229;  Kansas 
Citv  S.  E.  Co.  r.  Morrison  (Ark.),  146 
S.  W.  853;  Leonard  Co.  r.  E.  Co.,  162 
Til.  App.  190;  St.  Louis,  etc.  E.  Co.  r. 
Kevs,  6  Tnd.  Ty.  396,  98  S.  W.  138; 
Rlackmer  v.  E.  Co..  137  Mo.  App.  479, 
119  S.  W.  1;  Thaxter  v.  E.  Co..  123 
Mo.  App.  636,  ion  S.  W.  1102:  Walker 
r  E.  Co.,  137  N.  C.  163,  49  S.  E.  84; 
Watson  r.  E.  Co.,  145  N.  C.  236,  .59  S. 
E  ."5  ("under  statute  imposing  penalty 
for  dolny  plaintiff  has  burden^. 
Condition  at  time  of  receipt  and  deliv- 
ery must  be  shown.  Leonard  Co.  r.  E. 
Co..  162  Til.  .\p]'.  190. 
After  proof  of  loss  arising  from  car- 
rier's neu'ligence  presumjition  as  to 
other  negligence  in  delay  in  delivery 
does  not  arise.  Smith  r.  Pierson  (Tex. 
Civ.),  151  S.  W.  1113. 
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879-0::  See  Staiu'hfield  \V.  Co.  r.  R. 
(  u.,  (i7  Dro.  3;ii;,  130  I'.  34. 
Non-arrival  of  goods  after  reasonable 
time  shows  loss.  Soutliern  R,  Co.  i". 
Moiitaj,',  1  Ca.  Aj>p.  G4W,  .l?  S.  E.  933. 
Slight  proof  to  show  negligence  caus- 
ing delay  in  sliipnuMit.  Muir  r.  R.  Co., 
llKS  Mo.  App.  ol-2,  loi  S.  \V.  S77. 
87i)-<>Il  Admissions  by  claim  agent 
wiiile  adjusting'  j>laintiir'8  claim  may 
be  proved.  Rutland  r.  R.  Co.,  SI  S.  C. 
44S,  (!2  S.  E.  SG.j.  Declarations  of  yard 
policeman,  while  discliarginj^  duties, 
competent  as  to  cause  of  loss.  Clulf, 
etc.  R.  Co.  r.  Cunningham,  51  Tex.  Civ. 
368,  113  S.  W.  7G7. 

Contra,  bv  declarations  within  stopc  of 
duty.  Dunie  v.  R.  Co.,  Ull  N.  C.  520, 
77  S.  E.  7.1(3. 

870-64  Circumstantial  evidence. — 
Missouri,  etc.  R.  Co.  i".  Simonson,  04 
Kan.  802,  68  P.  653,  91  Am.  St.  248, 
57  L.  R.  A.  7G5  (fact  seal  on  car  un- 
broken is  competenl  on  issue  whether 
carrier  delivered  all  goods  instructed 
to  it). 

Receipt  of  connecting  carrier,  averring 
daiii;i;,'e  to  floods  when  receixcd,  not  ad- 
missible to  charge  initial  carrier.  Ilirsch 

i\  R.  Co.,  09  ^^'y.  s.  431. 

Carrier  must  show  default  in  fding 
claim.  K.llv  r.  R.  Co.,  84  S.  C.  249, 
66  S.  E.   19S. 

879-65  Santa  Fe,  etc.  R.  Co.  f.  Co., 
13  Ari/.  1S6,  108  P.  467  ("loss  to  be  at 
shipper's  risk'');  Shockley  r.  R.  Co., 
109  Md.  123,  71  A.  437;  Minnesota, 
etc.  R.  Co.  V.  R.  Co.,  108  Minn.  470, 
122  N.  W.  493;  Yazoo,  etc.  R.  Co.  r. 
Cox  (Miss.),  40  S.  547;  Hickey  r.  R. 
Co.,  174  Mo.  App.  408,  160  S.  W.  24; 
Cunningham  v.  R.  Co.,  107  Mo.  App. 
273,  149  S.  W.  1151;  Hughey  v.  Evssell, 
167  Mo.  App.  563,  152  S.  W.  434; 
Crockett  r.  R.  Co.,  147  Mo.  App.  347, 
126  S.  W.  243;  Fullbright  r.  R.  Co.,  US 
Mo.  App.  4S2,  94  S.  W.  992;  McFall  r. 
R.  Co.,  117  Mo.  App.  4  77,  94  8.  \V.  570 
(presumption  delay  caused  by  wretdv, 
negligent);  Cude  r.  R.  Co.,  77  N.  J.  L. 
391,  71  A.  1128;  Burke  r.  R.  Co.,  134 
App.  Div.  413,  119  N.  Y.  S.  309;  Brew- 
ster V.  R.  Co.,  129  N.  Y.  S.  308;  Harper 
F.  Co.  f.  Co.,  144  N.  C.  639,  57  S.  E. 
458  (presumption  of  negligence  from 
long  delav);  Texas  &  P.  R.  Co.  r.  Cap- 
per, 38  Tex.  Civ.  61,  84  S.  W.  694.  Sec 
Bockserman  r.  R.  Co..  169  Mo.  Ayip. 
168,  152  S.  W.  389;  Ficklin  r.  R.  C'n. 
117  Mo.  App.  211,  93  S.  W.  861;  RatbAf 
r 


1005;    Sterling   r.    U.    Co.,   3S   Tex.   Civ 
451,   SO  S.    W.    (;.".5. 

Negligence,  under  the  facts,  held  a 
(piestiun  for  the  .jury,  riiiisten  Dried 
Fruit,  etc.  Co.  v.  R.  Co.,  103  Mo.  App. 
ll'O,  143  S.  W.  S39. 
And  burden  then  shifts  to  carrier. 
Western  \  A.  K.  Co.  f.  Summerour, 
i;:9  Ca.  ."15,  77  S.  E.  802. 
Actions  for  delay. — See  Sweauy  r.  Mis- 
souri, etc.  R.  Co.,  Iti7  Mo.  Api>.  137, 
151    S.  \V.  19S. 

880-66  The  Folmina,  212  U.  S.  354 
(if  nature  of  injury  shows  damage  to 
he  prima  facie  within  exceptions  of 
bills  shipper  must  show  gooils  not  with- 
in them  because  of  carrier's  fault); 
The  Citta  Di  Messina,  169  Fed.  472; 
Taft  r.  Co.,  133  la.  522,  110  N.  W. 
S97;  Haase  F.  Co.  i:  Co.,  143  Mo.  App. 
42,  122  S.  W.  362;  Keller  v.  R.  Co.,  45 
Pa.  Super.  383. 

Contributory  negligence  must  be  estab- 
li.^licd  bv  carrier.  Cook  v.  R.  Co.,  78 
Neb.  04,' 110  N.  W.  718. 
880-67  Southern  Exp.  Co.  v.  Ramey, 
104  Ala.  200,  51  S.  314;  Louisville,  etc. 
R.  Co.  V.  Smitha,  145  Ala.  080,  40  S. 
117;  St.  Louis  S.  R.  Co.  v.  Wallace,  90 
Ark.  138,  118  S.  W.  412;  Central  R.  r. 
Co.,  6  Ga.  App.  254,  64  S.  E.  1128; 
Coweta  Countv  r.  R.  Co.,  4  Ga.  App. 
94,  60  S.  E.  ioiS;  Ohlen  v.  R.  Co.,  2 
Ga.  App.  323,  58  S.  E.  oil;  Pennsyl- 
vania R.  Co.  r.  Co.,  131  111.  App.  426; 
Michigan  C.  R.  Co.  r.  Osmus,  129  111. 
App.  79;  Colsch  r.  R.  Co.  (Ta.),  n7  N. 
W.  281  (failure  to  protect  animals  from 
weather);  Adams  Exp.  Co.  r.  Walker 
119  Kv.  121,  S3  !?.  W.  106,  67  L.  R.  A.' 
412;  Johnson  r.  R.  Co.  (Me.),  88  A.  988; 
Presslev  Co.  r.  R.  Co.,  117  Minn.  399, 
136  N.  W.  11;  Whitaker  v.  R.  Co.,  115 
Minn.  140,  131  N.  W.  1061;  New  Or- 
leans, etc.  R.  Co.  V.  Cole,  101  Miss.  173, 
57  S.  556;  Ilahn  r.  R.  Co.,  141  Mo.  App. 
453,  125  S.  W.  1185;  Nairn  r.  R.  Co., 
126,  IMo.  App.  707,  106  S.  W.  102;  Alex- 
ander r.  McNallv,  112  Mo.  App.  563, 
87  S.  W.  1;  Magnus  r.  Piatt,  62  Misc. 
499,  115  N.  Y.  S.  824;  Rieser  v.  Co.,  45 
Misc.  632,  91  N.  Y.  S.  170;  Hoffberg 
r.  Bumford,  88  N.  Y.  S.  940;  .Tones-L. 
Co.  V.  R.  Co.,  148  N.  C.  580,  62  S.  E 
701;  Meredith  T.  R.  Co.,  137  N.  C.  478, 
.'0  S.  E.  1;  Everett  r.  R.  Co.,  138  N.  C. 
68,  50  S.  E.  557,  1  L.  R.  A.  (N.  S.)  985; 
St.  Louis,  etc.  Co.  r.  Shepard,  40  Okla. 
5,89,  139  P.  833;  Llovd  r.  Co..  223  Pa. 
148,  72  A.  516;  ITarter  r.  R.  Co.,  85  S. 
R.  Co.,  'lis  Mo.  App.  644,  94  S.  W    !  C.  192,  67  S.  E.  290;  Kelly  r.  R.  Co.,  84 
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S.  C.  249,  66  S.  E.  198;  Pennsylvania  R. 
Co.  V.  Naive,  112  Tenn.  239,  79  S.  W. 
124,  64  L.  R.  A.  443;  Kashville,  etc.  R. 
Co.  V.  Stone,  112  Tenn.  348,  79  S.  W. 
1031;  Head  p.  Co.  (Tex.  Civ.),  126  S. 
W.  682;  Gulf,  etc.  Co.  v.  Roberts  (Tex. 
Civ.),  85  S.  W.  479;  Gulf,  etc.  Co.  v. 
Co.  (Tex.  Civ.),  99  S.  W.  430;  St.  Louis, 
etc.  R.  Co.  V.  Mclntyre,  36  Tex.  Civ. 
399,  82  S.  W.  346;  Stolze  v.  R.  Co., 
148  Wis.  205,  134  N.  W.  376. 
Where  a  shipper  proves  delivery  and 
loss  negligence  will  be  i)resunied  unless 
the  carrier  is  able  to  i)rove  that  the 
loss  was  vrithin  exceptions  in  the  con- 
tract. Union  Pac.  R.  Co.  v.  Stupeek, 
50  Colo.  151,  114  P.  646. 
Delivery  to  carrier  in  good  condition 
and  to  consignee  in  damaged  condition 
justifies  recovery  in  absence  of  other 
proof.  Vuille  V.  Pa.  R.  Co.,  42  Pa. 
Super.  567. 

Delay. — Unreasonableness  must  be 
shown  by  plaintiff.  Kansas  City  So. 
R.  Co.  V.  Mabry  (Ark.),  165  S.  W.  279. 
In  action  for  negligent  delay  /mere 
proof  of  delav  insufficient.  Ilickey  r. 
R.  Co.,  174  Mo.  App.  408,  160  S.  W.  24; 
McCrary  v.  R.  Co.,  109  Mo.  App.  567, 
83  S.  W.  82.  See  Wvatt  v.  R.  Co.,  173 
Mo.  App.  210,  158  S.  W.  720.  But  bur- 
den on  carrier  to  show  a  wreck  delay- 
ing shipment  was  not  due  to  its  negli- 
gence (Gregory  v.  R.  Co.,  174  Mo.  App. 
550,  160  S.  W.  830)  and  to  show  dili- 
gence in  forwarding  perishable  freight 
(Penn.  R.  Co.  v.  Clark,  118  Md.  514,  85 
A.  613),  and  by  statute  carrier  has  bur- 
den of  showing  delay  was  not  negligent. 
Texas  Cent.  R.  Co.  v.  Co.,  104  Tex.  603, 
142  S.  W.  1163.  See  also  Tex.  &  P.  R. 
Co.  V.  Dunford  (Tex.  Civ.),  152  S.  W. 
1129. 

Goods  delivered  to  carrier  in  good  con- 
dition, and  received  in  damaged  conili- 
tion.  Armstrong  Byrd  &  Co.  r.  R.  Co., 
26  Okla.  352,  109  P.  216. 
Proof  of  delivery  in  injured  condition 
must  be  accompanied  with  jtroof  goods 
received  by  carrier  in  good  condition. 
Lynch  v.  R.  Co.,  90  N.  Y.  S.  378. 
Presumption  not  applicable  where  spe- 
cific acts  of  negligence  averred.  Galm 
r.  R.  Co.,  113  Mo.  App.  591,  87  S.  W. 
1015. 

881-68  Southern  R.  Co.  r.  Levy,  144 
Ala.  614,  39  S.  95;  Southern  R.  Co.  r. 
Aldredge,  142  Ala.  308,  38  S.  805; 
Adams  Exp.  Co.  r.  Walker,  119  Kv.  121, 
83  S.  W.  106,  67  L.  R.  A.  412;  Merritt 
C.  Co.  f.  R.  Co.,  128  Mo.  App.  420,  107 


S.  W.  462;  Decker  v.  R.  Co.,  149  Mo. 
App.  534,  131  S.  W.  118;  Ziegler  v.  Free- 
men, 31  O.  C.  C.  342;  Xemcof  v.  R.  Co., 
39  Pa.  Super.  542;  TradeWell  v.  R.  Co., 
150  Wis.  259,  136  N.  W.  794.  See  Mc- 
Cord  V.  R.  Co.,  76  S.  C.  469,  57  S.  E. 
477. 

Delivery  to  carrier  in  good  condition 
and  failure  of  carrier  to  deliver  jus- 
tifies recovery  of  damages,  but  more 
may  be  necessary  to  sustain  conversion. 
Taugher  v.  N.  Pac.  R.  Co.,  21  X.  D. 
Ill,  129  N.  W.  747, 

Even  though  held  as  mere  bailee. 
Meyer  v.  R.  Co.,  92  S.  C.  101,  76  S.  E. 
209. 

Carrier  has  burden  of  proving  its  claim 
of  ownership.  Valentine  r.  R.  Co.,  187 
N.  Y.  121,  79  N.  E.  849. 
881-69  St.  John  v.  R.  Co.,  168  111. 
App.  599;  Robertson  v.  R.  Co.,  148  N. 
C.  323,  62  S.  E.  413. 
Carrier  has  burden  of  proving  delivery. 
Dunie  i\  R.  Co.,  161  N.  C.  520,  77  S. 
E.  756. 

881-70  Jordon  r.  R.  Co.,  102  Miss. 
21.  58  S.  595;  Thompson  r.  R.  Co.,  136 
Mo  App.  404,  117  S.  W.  1193  (wreck  of 
train) ;  Weaver  r.  R.  Co.,  135  Mo.  App. 
210,  115  S.  W.  500  (failure  to  follow 
shipping  directions) ;  Carleton  r.  Co., 
137  App.  Div.  225,  121  N.  Y.  S.  997 
(acceptance  of  goods  loaded  under  car- 
rier's inspection).  See  Glazer  v.  Co., 
1I3  N.  Y.  S.  979  (stipulation  to  deliver 
to  another  carrier). 

Slight  additional  evidence  will  do. 
Wvatt  V.  Mo.  Pac.  R.  Co.,  173  Mo. 
App.  210,  158  S.  W.  720;  Holland  r.  R. 
Co.,  139  Mo.  App.  702,  123  S.  W.  987. 
In  Virginia  statute  makes  loss  of,  or 
injury  to,  property  prima  facie  evi- 
dence of  negligence.  Southern  Exp. 
Co.  r.  Jacobs,  109  Va.  27,  63  S.  E.  17. 
882-72  Williams  r.  R.  Co.,  117  Ga. 
830,  43  S.  E.  980;  Merchants'  &  M's. 
r.  Co.  r.  Eichberg,  109  Md.  211,  71  A. 
993  (contract  as  to  burden  of  proving 
negligence,  valid);  Bushnell  r.  R.  Co., 
118  Mo.  App.  618,  94  S.  W.  1001;  An- 
derson r.  R.  Co.,  93  Mo.  App.  677,  67 
S.  W.  707;  Johnson  v.  R.  Co.,  78  N.  J. 
L.  529,  74  A.  496  (plaintiff  introduced 
limited  liabilitv  contract);  Van  Akin 
r.  R.  Co.,  92  App.  Div.  23,  87  N.  Y.  S. 
871;  Thvll  r.  R.  Co.,  84  N.  Y.  S.  175; 
Dobson  r.  R.  Co.,  38  Misc.  582,  78  N. 
Y.  S.  82;  Davenport  r.  R.  Co.,  10  Pa. 
Super.  47;  Peterson  r.  R.  Co.,  19  S.  D. 
122,  102  N.  W.  595;  Nashville,  etc.  R. 
Co.   r.  Stone,  112  Tenn.  348,  79   S.   W. 
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1031;  Bartelt  i\  R.  Co.,  r>7  Wash.  l(i, 
106  P.  4S7;  Heiht  r.  R.  Co.,  132  Wis. 
605,  113  N.  W.  68.  Cowi/).  Georgia,  etc. 
R.  Co.  r.  Johnson,  121  Ga.  231,  48  S. 
E.  807;  Norton  r.  Co.,  123  Mo.  Apj).  233, 
100  S.  W.  502;  Rowan  r.  Wells,  80  Ajiji. 
DiT.  31,  SO  N.  Y.  S.  226;  St.  Louis,  etc. 
R.  Co.  r.  Brosius.  17  Tex.  Civ.  647,  1(I5 
S.  W.  1131;  Texas  &  P.  R.  Co.  r.  Dish- 
man,  3S  Tex.  Civ.  277,  85  S.  W.  319. 
But  see  ^r.•Grath  r.  R,  Co.,  121  Minn. 
2."S,  141  N.  W.  164. 
Presumption  of  negligence  from  failure 
to  ilflivor,  arises  even  un<ler  si>eeial, 
limited  liability  contract.  Georgia,  etc. 
R.  Co.  r.  Greer,  2  Ga.  App.  516,  58  S. 
K.  7S2. 

883-73  Louisville,  etc  R.  Co.  r. 
Smitha,  145  Ala.  686,  40  S.  117;  Gil- 
christ r.  R.  Co.,  156  111.  App.  117; 
Sinsabaugh  r.  R.  Co.,  149  111.  App.  642; 
B.  &  O.,  etc.  R.  Co.  V.  Fox,  113  111. 
App.  ISO;  Adams  Exp.  Co.  v.  Bratton, 
106  Til.  App.  563;  Wabash  R.  Co.  r. 
Priddy,  179  Ind.  483,  101  N.  E.  724; 
Chicago,  etc.  R.  Co.  r.  Woodward,  164 
Ind.  360,  72  N.  E.  558,  73  N.  E.  810; 
Westi)halen  r.  R.  Co.,  152  la.  232,  132 
K  W.  57;  Moore  r.  R.  Co.,  151  la.  353, 
131  N.  W.  30;  Powers  v.  R.  Co.,  130 
la.  615,  105  N.  W.  345;  Cincinnati  R. 
Co.  f.  Smith,  155  Kv.  481,  1.59  S.  W. 
987;  Illinois  Cent.  R."  Co.  r.  Howard  & 
Callahan,  152  Ky.  308,  153  S.  W.  427; 
Louisville  &  N."r.  Co.  r.  McClintork, 
151  Kv.  455,  152  S.  W.  253;  McCamp- 
bell  r.  R.  Co.,  150  Ky.  723,  150  S.  W. 
987;  Cincinnati,  etc.  R.  Co.  v.  Green- 
ing, 30  Ky.  L.  R.  1180,  100  S.  W.  825; 
Louisville,  etc.  R.  Co.  r.  Brown,  28  Ky. 
L.  R.  7^,  90  S.  W.  567;  Cole  r.  R.  Co., 
117  Minn.  33,  134  N.  W.  296;  Knowlton 
V.  R.  Co.,  115  Minn.  71,  131  N.  W.  858; 
Lay  i\  R.  Co.,  157  Mo.  Ajip.  467,  138  S. 
W.  884;  Gillespie  r.  R.  Co.,  144  Mo. 
App.  508,  129  S.  W.  277;  Keves-M.  L. 
Co.  r.  R.  Co.,  105  Mo.  App.  556,  80  S. 
W.  53;  Nelson  r.  R.  Co.,  28  Mont.  297, 
72  P.  642;  Chicago,  etc.  R.  Co.  r.  Slat- 
terv,  76  Neb.  721,  107  N.  W.  1045;  Jones 
r.  R.  Co.,  149  N.  C.  449,  62  S.  E.  521; 
St.  Louis,  etc.  Co.  r.  Shepard,  40  Okla. 
589.  139  P.  833;  Trace  v.  R.  Co.,  26  Pa. 
Super.  466;  Mavfiold  r.  R.  Co.,  84  S. 
C.  393.  66  S.  E.  405;  Martin  r.  R.  Co. 
(Tex.  Civ.),  139  S.  W.  615;  Houston  & 
T.  C.  R.  Co.  r.  Parker  (Tex.  Civ.),  138 
S.  W.  437;  Kansas  Citv.  etc.  R.  Co.  r. 
Bigham  (Tex.  Civ.),  138  S.  W.  432;  San 
Antonio  &  A.  P.  R.  Co.  r.  Miller  (Tex. 
Civ.),   137   S.  W.   1191;  Galveston,  etc. 


R.  Co.  r.  Jones  (Tex.  Civ.),  123  S.  W. 
7;'.7;  International,  etc.  R.  Co.  V.  No- 
waski,  4S  Tex.  Civ.  144,  106  S.  W.  437; 
TlioMias  r.  Co.  (Tex.  Civ.),  95  S.  W. 
723;  Rick  v.  Co.,  39  Utah  130,  115  P. 
•••M. 

See  St.  Louis,  etc.  R.  Co.  v.  Kilberrv, 
S3  Ark.  87,  102  S.  W.  894;  Tiller  &  S. 
V.  R.  Co.  (la.),  112  N.  W.  631  (carrier 
must  excuse  delav) ;  Wentc  r.  K.  Co., 
70  \cb.  175,  112  "N.  W.  300;  Penn.  Co. 
r.  Voder.  1  O.  C.  C.  (N.  S.)  283;  Texas, 
etc.  R.  Co.  f.  Drahn  (Tex.  Civ.),  1.'57 
S.  W.  282. 

Contra,  where  the  negligence  com- 
plained of  is  based  on  statute.  Decker 
/.  R.  Co.,  149  Mo.  App.  534,  31  S.  W. 
118. 

Backing  an  engine  against  the  car  in 
wiiicli  tlif  m;tro  was  staiiiliiig  with 
suflicient  force  to  throw  her  down. 
Wood  r.  R.  Co.,  118  Minn.  362,  136  N. 
W.   1095. 

Burden  on  shipper  to  show  negligence. 
Texas,  etc.  R.  Co.  v.  Drahn  (Tex.  Civ.), 
ir)7  S.  W.  282. 

"Where  a  common  carrier  accepts  live 
stock  for  traiisjiortation,  knowing  at 
the  time  that  the  condition  of  its  facil- 
ities is  such  that  a  loss  will  result  to 
the  shipper  by  the  reason  of  the  ship- 
ment, then  such  carrier  will  be  res]«on- 
sible  for  the  loss,  because  carrier  will 
be  negligent  in  undertaking  the  ship- 
ment under  such  conditions."  St. 
Louis  S.  W.  R.  Co.  V.  Mitchell,  101 
Ark.  289,  142  S.  W.  168. 
Condition  of  cattle. — "It  was  proper  to 
admit  evidence  tending  to  show  that 
the  cattle  had  been  properly  fed  and 
watered  just  before  they  were  shipped, 
that  they  were  then  in  good  condition, 
and  that  ordinarily  cattle  transported 
l)y  rail  the  distance  from  Scottsboro, 
Ala.,  to  Atlanta,  Ga.,  would  be  ready 
for  the  market  as  soon  as  they  had 
been  fed  and  watered  after  they  had 
been  delivered  from  the  car."  South- 
ern R.  Co.  V.  Proctor,  3  Ala.  App.  413, 
57   S.   513. 

"The  mere  fact  that  there  was  delay 
in  delivering  the  shijiment  on  the  mar- 
ket did  not  show  negligence.  Nothing 
apjiears  in  proof  that  the  shipment  did 
not  reach  East  St.  Louis  until  the  aft- 
ernoon of  October  27th,  a  few  hours 
later  than  the  time  in  which  it  should 
have  arrived.  Such  delay  may  have 
been  caused  by  some  accident  or  other 
cause  beyond  the  defendant's  control. 
Decker  v.  Railway,  149   Mo.  App.  534, 
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131  S.  W,  118;  Ecton  v.  Railroad,  125 
Mo.  App.  223,  102  S.  W.  575;  Clark  v. 
Railway,  138  Mo.  App.  424,  122  S.  W. 
318;  Otrich  V.  Railroad,  154  Mo.  App. 
420,  134  S.  W.  665."  Ridgcway  r.  R. 
Co.,  161  Mo.  App.  260,  143  S.  W.  532. 
Injury  to  animal  while  in  custody  of 
the  defendant  as  a  conunon  cairier, 
plaees  the  bunlen  upon  the  defendant 
to  show  that  the  injury  happened  with- 
out fault  on  its  part,  or  under  circum- 
stances in  which,  under  a  valid  provis- 
ion of  the  contract  of  shipment,  it  was 
exempted  from  liability.  Alabama 
G.  S.  R.  Co,  V.  Gewin  &  Son,  5  Ala.  App. 
584,  59  S.  553. 

883-74     Morse   v.   R.   Co.,  97   Me.   77, 
53   A.   874;   Illinois  C.   R.  Co.  v.  Davis 
(Miss.),   43    S.   674;    Foust  v.   "Lee,   138 
Mo.  App.   722,   119  S.   W.   505    (burden 
on   shipper    not   onerous) ;    Lewis  v.   R. 
Co.,  71   N.  J.  L.  339,  59  A.  1117,  70  N. 
J.  L.  132,  56   A.  128. 
"Where  a  recovery  is  sought  for  sick- 
ness   of    live    stock    in    transit,    or    for 
death  resulting  from  sickness,  the  bur- 
den does  not  shift,  but  remains  all  tlie 
while  upon   the  plaintiff;    for  the   sick- 
ness,   or    death    from    sickness,    of    the 
animal  may  be  due  to  a  diseased  eon 
dition  existing  at  the  time  of  or  prior 
to    its    shipment,    thougli    undiscovered 
by  its  owner  or  the  carrier,  or  may  be 
due   to    atmospheric,    climatic    or    othoi' 
conditions   over   which    the  carrier  has 
no  control,  and  for  which  it  w^ould,  in 
no   event,   be   responsible.     As   said    in 
McDowell  V.  L.  &  N.  R.  Co.,  113  S.  W. 
519,    the    jury    should    not    be    left    to 
speculate  as  to  the  cause  of  the  injurv. 
L.   &   N.  B.   Co.   r.  Warfield,  98   S.   W. 
313,   30   Kv.  Law  Rep.   352;    McDowell 
r.  L.  &  N.'r.  Co.,  113  S.  W.  519;  L.  & 
N.    R.    Co.    r.    Cecil,    145    Ky.    271,    140 
S.   W.    1S6."      Illinois   Cent.   R.    Co.   v. 
Word.  149  Kv.  229,  147  S.  W.  949. 
884-75     Cau  r.  R.  Co.,  194  IT.  S.  427; 
Louisville    &    N.    R.    Co.    r.    l^lcKenzie, 
5  Ala.  App.  605,  .59  S.  345;   Central  R. 
Co.   r.  Burton,  165  Ala.  425,  51    S.   643; 
Louisville  R.  Co.  r.  Dunlap,  148  Ala.  23, 
41  S.  826;  Southern  R.  Co.  r.  Levy,  144 
Ala.  614,  39  S.  95;   Stockton  L.  Co.  r. 
Co.,    10    Cal.    App.    197,    101    P.    541; 
Southern  R.   Co.   v.  Frank,   5   Ga.   App. 
574.  63  S.  E.  656;  Atlanta,  etc  R.  Co. 
r.   Broome,    3    Ga.    App.    641,    60    S.    E. 
355;   Southern  R.  Co.   r.  Montag,   1    Ga. 
App.  640,  57  S.  E.  933;   Geortria   So.  R. 
Co.   r.   .Tohnson,  121    Gn.    231,   4"^   S.   E. 
80V;   Mahaffev  v.  R.  Co.,  147  111.  App. 


43;  Shoot  V-.  R.  Co.,  145  111.  App.  532; 
McMillan  v.  R.  Co.,  147  la.  596,  124  N. 
W.  1069;  Cownie  G.  Co.  V.  Co.,  130  la. 
327,  106  N.  W.  749,  4  L.  R.  A.  (N.  S.) 
1060;  Chicago,  etc.  R.  Co.  r.  Dunlap, 
71  Kan.  67,  80  P.  34;  Kalina  r.  R.  Co., 
69  Kan.  172,  76  P.  438;  Louisville  & 
N.  R.  Co.  V.  McGintock,  151  Ky.  455, 
1.52  S.  W.  253;  Tower  Co.  v.  R.  Co., 
184  Mass.  472,  69  N.  E.  348;  Wallace 
V.  R.  Co.,  176  Mich.  128,  142  N.  W.  558; 
Kansas  Citv  R.  Co.  r.  Heard,  87  Miss. 
378,  39  S.  1011;  Libby  v.  R.  Co.,  137 
Mo.  App.  276,  117  S.  W.  659;  Hurst  v. 
R.  Co.,  117  Mo.  App.  25,  94  S.  W.  794; 
McFall  r.  R.  Co.,  117  Mo.  App.  477,  94 
S.  W.  570;  Allen  v.  R.  Co.,  82  Xeb. 
726,  118  N.  W.  655;  Wabash  R.  Co.  r. 
Sharpe,  76  Neb.  424,  107  N.  W.  758; 
Chicago,  etc.  R.  Co.  r.  Slattery,  76  Neb. 
721,  107  N.  W.  1045;  Lyon  v.  R.  Co. 
(N.  C),  81  S.  E.  1;  Parker  r.  R.  Co., 
133  N.  C.  335,  45  S.  E.  6.58,  63  L.  R. 
A.  827;  Duncan  r.  R.  Co.,  17  N.  D.  610, 
lis  N.  W.  826;  St.  Louis,  etc.  R.  Co. 
r.  Cox,  40  Okla.  258,  138  P.  144;  Mis- 
souri R.  Co.  r.  Walston  (Okla.),  128  P. 
909;  Patterson  r.  R.  Co.,  24  Okla.   747, 

104  P.  31;  Menner  v.  Co.,  7  Pa.  Super. 
335;  Allam  v.  R.  Co.,  3  Pa.  Super.  335; 
Deaver-J.  Co.  r.  Tt.  Co.  (S.  C),  79  S. 
E.  709;  Gilliland  r.  R.  Co.,  85  S.  C.  26, 
67  S.  E.  20;  Atchison,  etc.  R.  Co.  r. 
Word  (Tex.  Civ.),  159  S.  W.  375;  Gulf, 
etc.  R.  Co.  r.  Mills  (Tex.  Civ.),  143  S. 
W.  1179;  Bait.  &  O.  R.  Co.  v.  Co.,  51 
Tex.  Civ.  336,  111  S.  W.  979;  St.  Louis, 
etc.  R.  Co.  r.  Brosius,  47  Tex.  Civ.  647, 

105  S.  W.  1131;  Fontiman  r.  R.  Co.,  44 
Tex.  Civ.  455,  98  S.  W.  939;  .Tolliffe  v. 
R.  Co.,  52  Wash.  433,  100  P.  977:  Bos- 
lev  r.  R.  Co.,  54  W.  Va.  563,  580,  46  S. 
e'.  613;  Struebing  v.  Co.,  142  Wis.  657, 
126  N.  W.  21. 

Act  of  God. — Ferguson  r.  R.  Co.,  91  S. 

C.  61,  74  S.  E.  129. 

885-76     Sturza   r.   Co.,   113   X.  Y.   S. 

974;    Chicago,     etc.    R.     Co.     r.    Logan 

rOkla.),  105  P.  313. 

Burden  on  carrier  to  establish  facts  in 

mitieation  of  liabilitv.    Seaboard   A.  L. 

R.  Co.  V.  Phillips,   108   Md.   285,   70  A. 

ooo 

88G-77     Cau  r.  R.  Co.,  194  U.  S.  427: 

Washburn-C.   Co.   r.   .Tohnston,   125   Fed. 

273,  60  C.  C.  A.  187;  Nat.  R.  M.  Co.  r. 

R     Co     132  La.   615,   61    S.   70S:    Jones 

r.  R.  Co.,  91   Minn.  229.  97  N.  W.  S93. 

103  Am.  St.  507;   Flam   r.  R.  Co.   (Mn. 

App.).  93   S.  W.   851:    Grier  v.   R.   Co.. 

108  Mo.  App.  565,  84  S.  W.  158;  Arm 
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strongr,  Byr.l  &  Co.  r.  R.  Co.,  20  Okhi. 
35i',  109  V.  I'lG;  Baker  r.  R.  Co.,  57  Tc-X. 
Civ.  25,  121  S.  W.  y07. 
Proof  of  damage  l>y  not  of  Ood  prima 
fmio  oxoiu-ratis  carrier.  Armstron;;, 
Bvrd  Jl-  Co.  f.  11.  Co.,  20  Okla.  352, 
10l»   P.  21G. 

Plaintiff  must  prove  his  compliance 
with  terms  of  eoiitrait.  \V«>stirli«'lil  r. 
Far-ro.  .SO  Misc.  40,  141  X.  Y.  6.  514. 
887-78  Wabash  R.  Co.  v.  Priddy, 
17ii  lad.  4S3,  101  N.  E.  724;  New  Or- 
leans, etc.  R.  Co.  V.  Cole,  101  Misa.  173, 
57   S.  556. 

888-79  Central  R.  Co.  r.  Hall,  124 
Cia.  3:.'2.  52  S.  K.  070;  Southern  Ex\k 
Co.  r.  Bailey,  7  tia.  App.  331,  00  S.  E. 
900;  Atlanta,  etc.  R.  Co.  r.  Broome,  3 
Ca.  App.  641,  00  S.  K.  :i"^;  Pittsl.ur^'h, 
etc.  R.  Co.  r.  Mitchell,  175  Ind.  190,  91 
N.  E.  735,  93  N.  E.  990;  Fockens  v. 
Co.,  99  Minn.  404,  109  X.  \V.  834  (i)er- 
ishable  fruif);  Brennisen  r.  R.  Co.,  101 
Minn.  120,  111  X.  \V.  945,  100  Minn. 
102,  no  X.  W.  302;  Lvon  r.  R.  Co.  (X. 
C),  81  S.  E.  1;  Fer^'uson  r.  R.  Co.,  91 
S.  C.  61,  74  S.  E.  129;  Kansas  Citv  S. 
R.  Co.  r.  Co.  (Tex.  Civ.),  114  S.  W.  430 
(loss  bv  fire);  Bait.  &  O.  R.  Co.  V.  R. 
Co.  (Tex.  Civ.),  ins.  W.  979. 
889-80  "The  presiimjition  is  based 
on  the  fact  tliat  the  sliipiier  usually  has 
no  other  protection,  and  no  otlier  means 
of  meeting  any  testimony  of  the  rail- 
road agents  as  to  the  place  wliere  tiio 
damage  occurred."  Parnell  r.  R.  Co., 
91  S.  C.  270,  74  S.  E.  491. 
889-81  In  Minnesota  it  is  held  that 
till'  rule  as  to  what  constitutes  a  prima 
facie  case  applies  to  perishable  freight. 
B.  Pre.sslev  Co.  r.  R.  Co.,  117  Minn. 
399,  136  X'.  W.  11.  And  see  Trakas  v. 
R.  Co..  87  S.  C.  200,  09  S.  E.  209. 
889-82  Florence,  etc  R.  Co.  r.  .Ten- 
pen.  4S  Colo.  28,  lOS  P.  974;  Eytinge  & 
Co.  r.  Transport  Co.  (A]>p.  Div.),  145 
X.  Y.  S.  10.-4. 

Burden  of  showing  ground  of  refusal  to 
deliver  on  carrier.  Jeans  r.  R.  ('0.,  104 
X.  C.  224,  «nO  S.  E.  212. 
889-83  Ohlen  r.  R.  Co.,  2  Ga.  App. 
223,  5S  P.  E.  511;  Cleveland,  etc.  R. 
Co.  r.  Schaefer,  47  Tnd.  App.  371,  90  N. 
E.  502;  Cohn  r.  Piatt,  48  Misc.  378.  95 
N.  Y.  S.  535;  Texas  &  P.  R.  Co.  r.  Kel- 
ly (Tex.  Civ.),  74  S.  W.  313. 
Concealment  by  shipper  of  dangerous 
character  of  article  shipped  must  be 
shown  bv  carrier.  International  M.  ^^. 
Co  r.  Fels,  170  Fed.  275,  95  C.  C.  A. 
471. 


890-8-1  Sanborn  r.  R.  Co.,  205  Fed. 
348  (C.  C.  A.);  Central  li.  Co.  f.  Co., 
159  Ala.  225,  49  «.  243;  Kansas  Citv 
S.  R.  Co.  r.  Carl,  91  Ark.  97,  121  S.  \V. 
9;!2;  ijt.  Louis  A:  S.  F.  R.  Co.  V.  Pearoe, 
ii2  Ark.  353,  loi  S.  \V.  700;  St.  Louis, 
etc.  Co.  r.  Renfroe,  82  Ark.  143,  100  S. 
W.  S.S9,  10  L.  R.  A.  (N.  S.)  317;  Kansas 
City  S.  R.  Co.  r.  Kmbry,  70  Ark.  5s9,  9J 
S.  W.  15;  St.  Louis,  etc.  R.  Co.  f.  Bird- 
well,  72  Ark.  502,  82  S.  W.  835;  Way 
I.  R.  Co.,  132  Cia.  077,  04  S.  E.  1006 
(loss  of  part  of  goods);  Central  R.  Co 
V.  Jones,  7  CJa.  App.  105,  00  S.  E.  492 
(carrier  who  notifies  consignee  of  ar- 
rival of  goods  and  collects  freiglit, 
I'lesumed  to  bo  terminal  carrier);  At- 
lanta, etc.  R.  Co.  r.  Broome,  3  Ua.  Aj)p. 
041,  00  S.  E.  355;  Susong  v.  R.  Co.,  115 
(Ja.  301,  41  S.  E.  500;  Ruddell  r.  R. 
Co.,  152  111.  App.  218;  Michigan  C.  R. 
Co.  17.  Co.,  124  111.  App.  158;  Cleveland, 
etc.  R.  Co.  r.  Schaefer,  47  Ind.  App. 
371,  90  N.  E.  502;  Powers  r.  R.  Co., 
130  la.  015,  105  X.  \V.  345;  Cincinnati, 
etc.  R.  Co.  r.  Greening,  30  Ky.  L.  R. 
1180,  100  S.  W.  825;  Duvall  r.  R.  Co., 
135    La.  ,    60    S.    104;    X\    Y.    &    B. 

Transp.  Lino  v.  Co.,  118  Md.  73,  84  A. 
251;  Bullock  V.  Co.,  187  Mass.  91,  72 
N.  E.  250;  Cote  r.  R.  Co.,  182  Mass.  290, 
05  X.  E.  400,  94  Am.  St.  050;  Paterson 
r.  R.  Co.,  95  Minn.  57,  ]v)3  X.  W.  021; 
Bocksermau  v.  R.  Co.,  109  Mo.  App. 
108,  152  S.  W.  389;  Connelly  r.  R.  Co., 
133  Mo.  App.  310,  113  S.  \V.'233;  Jones 
V.  R.  Co.,  115  Mo.  App.  232,  91  S.  W. 
158;  Gudo  f.  R.  Co.,  77  X.  J.  L.  391,  71 
A.  1128  (presumption  dependent  upon 
I'roof  of  condition  of  goods  when 
shipped);  Bcrkowitz  r.  R.  Co.,  109  App. 
Div.  878,  90  X.  Y.  S.  825;  Price  t*.  R. 
Co.,  121  X.  Y.  S.  333;  Barron  r.  R.  Co., 
8  O.  X.  P.  (X.  S.)  517;  Lvon  r.  R. 
Co.  (N.  C),  81  3.  E.  1;  Beville  r.  Co., 
159  X.  C.  227,  74  S.  E.  349;  Boss  r.  R. 
Co.,  156  N.  C.  70,  72  S.  E.  93;  Parnell 
r.  R.  Co.,  91  S.  C.  270,  74  S.  E.  491; 
Lowry  v.  R.  Co..  88  S.  C.  310,  70  S.  E. 
800;  Jenkins  r.  R.  Co.,  84  S.  C.  301,  66 
S.  E.  415;  Huggins  r.  R.  Co.,  79  S.  C. 
341,  60  S.  E.  094;  Coojier  r.  R.  Co.,  78 
S.  C.  81,  58  S.  E.  930;  Walker  r.  R.  Co., 
76  S.  C.  308,  56  S.  E.  952;  Willett  r. 
R.  Co.,  66  8.  C.  477,  45  S.  E.  93;  Martin 
V.  R.  Co.  (Tex.  Civ.),  139  S.  W.  015; 
Cialveston,  etc.  R.  Co.  r.  Jones  (Tex. 
Civ.).  123  S.  W.  737;  St.  Louis,  etc.  R. 
Co.  r.  Franklin  (Tex.  Civ.).  123  S.  W. 
1150;  Cane  Hill  etc  Co.  r.  R.  Co.  (Tex. 
Civ.),  95  S.  W.  751;  Bibb  r.  R.  Co.,  37 
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Tex.  Civ.  508,  84  S.  W.  663;  Gulf,  etc. 
E.  Co.  V.  Pitts,  37  Tex.  Civ.  212,  83  S. 
W.  727;  Ft.  Worth,  etc.  K.  Co.  r.  Shan- 
ley,  36  Tex.  Civ.  291,  81  S.  W.  1014; 
Houston,  etc.  R.  Co.  v.  Bath,  40  Tex. 
Civ.  270,  90  S.  W.  55;  Texas  &  P.  R.  Co. 
f.  Capper,  38  Tex.  Civ.  61,  84  S.  W. 
694;  Houston  &  T.  C.  R.  Co.  r.  Scott, 
99  rex.  326,  89  S.  W.  763;  Texas  &  P. 
R.  Co.  V.  Crowley  (Tex.  Civ.),  86  S.  W. 
342;  St.  Louis,  etc.  R.  Co.  v.  Bvers,  40 
Tex.  Civ.  533,  90  S.  W.  720;  Missouri, 
etc.  R.  Co.  r.  Mazzie,  29  Tex.  Civ.  2ii5, 
68  S.  W.  56;  Stolze  r.  R.  Co.,  148  Wis. 
205,  134  N.  W.  376. 

See  Atlantic  R.  Co.  r.  Hill,  12  Ga.  App. 
392,  77  S.  E.  3](i;  Lacey  v.  R.  Co.,  63 
Or.  596,  128  P.  999;  Texas  &  P.  R.  Co. 
V.  Tomlinson  (Tex.  Civ.),  166  S.  W. 
446.  Contra.  Rolfe  v.  R.  Co.,  144 
Mich.  169,  107  N.  W.  899;  Reason  r. 
R.  Co.,  150  Mich.  50,  113  N.  W,  5<»6; 
Crockett  v.  R.  Co.,  147  :Mo.  App.  347, 
126  S.  W.  243  (statute);  Texas  &  P.  R. 
Co.  r.  Scoggin,  40  Tex.  Civ.  526,  90  S. 
W.  521  (presumjition  does  not  apjdy 
where  shipper  accompanies  cattle) ; 
Texas,  etc.  R.  Co.  v.  Grav,  45  Tex.  Civ, 
208,  99  S.  W.  1125;  Missouri,  etc.  R.  Co. 
V.  Claj-ton  (Tex.  Civ.),  84  S.  W.  1069 
(presumption  is  rebuttable) ;  Texas  & 
P.  R.  Co.  V.  Rankin  (Tex.  Civ.),  IIS  S. 
W.  823  (in  action  for  diverting  and  de- 
livering cattle  not  subject  to  quarantine 
pens).  See  infra,  "Ships  and  Ship- 
ping,"  759-94. 

Goods  not  delivered  to  connecting  car- 
rier.—S.  P.  Co.  r.  C.  H.  Cox  ic  Co.  (Tex. 
Civ.),  136  S.  W.  103. 
Action  for  non-delivery — burden  of 
proving  delivery  to  connecting  carrier 
is  on  plaintiff  and  initial  carrier. 
Texas  Cent.  R.  Co.  v.  Davies  ( Tex. 
Civ.),  153  S.  W.  016. 
Upon  proof  of  delivery  to  one  carrier 
In  good  condition  tlio  burden  is  on  such 
carrier  to  prove  that  it  delivered  the 
goods  to  the  next  carrier  in  like  condi- 
tion. Lyon  r.  R.  Co.  (N.  C),  81  S. 
E.  1. 

The  presumption  that  goods  remained 
in  same  condition  as  when  receiveil  for 
8liij)intMit  is  sudicient  to  require  term- 
inal carrier  to  exonerate  itself.  Gulf, 
etc.  R.  Co.  r.  Jones,  1  Ind.  Tv.  354,  37 
S.  W.  208;  Jordan  r.  R.  Co.  (Miss.),  58 
S.  595. 
Bvjrden    on   terminal    carrier    to    show 


nell  v.  R.  Co.,  91  S.  C.  270,  74  S.  E. 
491. 

Connecting  carrier  shown  to  have  re- 
ceived part  of  bill  of  goods  is  presumed 
to  have  received  all.  Southern  Exp, 
Co.  V.  Saks,  160  Ala.  621,  49  S.  392; 
McMeekin  i\  R.  Co.,  85  S.  C.  381,  67 
S.  E.  745;  Bra.lley  v.  R.  Co.,  77  S.  C. 
3]  7,  57  S.  E.  1101. 

Burden  on  initial  carrier  to  show  dam- 
age did  not  occur  on  its  line.  Norfolk, 
etc.  R.  Co.  V.  Wilkinson,  106  Va.  775, 
56   S.   E.   808. 

Part  of  damage  having  been  traced  to 
initial  carrier,  there  is  a  presumption 
it  is  responsible  for  all.  Cincinnati, 
etc.  R.  Co.  i.-.  Pless,  3"  Ga.  App.  400,  60 
S.   E.   8. 

Initial  carrier  must  show  delay  caused 
bv  coiinoctiiig  carrier.  Watson  V.  R. 
Co.,  14.1  X.  C  23i;.  59  S.  E.  55. 
Statutory  presumption  from  failure  to 
furnish  shi]iper  information  on  demand. 
Russell  V.  R.  Co.,  87  Miss.  806,  40  S, 
1015. 

Sufficiency  of  receipt  under  statute. 
Joueavillc  !Mfg.  Co.  v.  R.  Co.,  77  S.  C. 
4S(),   58   S.   E.   422. 

Effect  of  recitals  in  receipt  given  prior 
carrier.  Southern  R.  Co.  v.  Waters,  125 
Ga.  520,  54  S.  E.  620. 
If  all  carriers  joined  as  defendants 
under  statute  plaintifi."  must  sliow  wiiich 
of  them  inflicted  damage.  Blackmer  r. 
R.  Co.,  137  Mo.  App.  479,  119  S.  \V. 
1;  s.  r.  137  Mo.  App.  133,  119  S.  W^. 
13  (though  no  objection  made  by  final 
carrier  to  rrc(Mi>t  of  goods). 
Interstate  shipments  taken  out  of  rule 
bv  act  of  congress.  Dodge  r.  R.  Co., 
Ill  ]\Iinn.  123.  126  X.  W.  627;  Flor- 
man  r.  Co.,  79  X.  J.  L.  63,  74  A.  446. 
See  Chicago,  etc.  R.  Co.  r.  Miles,  92 
Ark.  573,  123  S.  W.  775;  Kansas  Citv 
S.  R.  Co.  r.  Carl,  91  Ark.  97,  121  S.  W. 
932;  Otrich  V.  R.  Co.,  154  Mo.  App. 
420,  131  S.  W.  665. 

891-SS  Gibson  r.  R.  Co.,  93  Ark.  439, 
124  S.  W.  1033;  Philadelphia,  etc.  R, 
Co.  r.  Diffemlal.  109  Md.  494,  72  A. 
193;  Dean  r.  R.  Co.,  148  Mo.  App.  428, 
128  S.  W.  10;  Blount  r.  R.  Co..  119 
X.  Y.  S.  65;  St.  Louis  S.  R.  Co.  r.  Jack- 
son, 55  Tex.  Civ.  407.  118  S.  W.  S53; 
International,  etc.  R.  Co.  r.  Welbourne 
(Tex.  Civ.).  113  S.  W.  780  (under  stat- 
utes rule  applies  only  to  interstate  ship- 
ments. Tf  decay  began  on  line  of  in- 
itial  carrier   it   is  liable  thoiigh  it   con- 


th.Tt    the   goods    were    injured    while    in     tinned    on    line   of   connecting   carrier), 
the  hands  of  some  other  carrier.    Par-  '  Presumption   does   not   apply   if  goods 
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partially  daniapod  wlicn  received. 
Southern  R.  Co.  r.  Frniik,  :"  (!:i.  App. 
r>7\,  G3  S.  E.  ImI). 

Proof  carrier  received  goods  iu  good 
conditiou  casts  liiinlt>n  on  it  to  sliow 
delivory  in  like  condition  to  t-oniiectiii;.' 
carrier.  Orein  F.  Co.  f.  R.  Co.,  100 
Md.   1.  G6  A.    no. 

801-86  Coll.ath  r.  R.  Co.,  10.".  Me. 
37!).  74  A.  Ols;  Hcede  v.  R.  Co.,  90 
Minn.  3fi,  0.")  X.  W.  4.')4. 
891-87  rhila.ielphia.  etc.  R.  Co.  r. 
PifTcndal,  100  M.I.  494,  72  A.  193; 
AVillctt  r.  R.  Co".,  GO  S.  C.  477,  45  S.  E. 
9?>  i' expressman  a  connecting  carrier). 
801-S8  Walter  r.  R.  Co.,  142  Ala. 
474,  31*  S.  S7;  Illinois  font.  R.  Co.  V. 
Stevens,  29  Ky.  L.  R.  I(i70,  96  S.  AV. 
8SS  (initial  carrier  must  show  it  car- 
ried ;roods  properlv) ;  Winslow  V.  B. 
Co..   70   S.  C.   344.  fio  S.   E.   709.  i 

Weight  of  presiunption  not  jxreat.  See 
(looryia,  etc  K.  Co.  r.  Stanton,  5  Ga. 
App.  oOO,  63  S.  E.  6."».");  Southern  R. 
Co.  r.  Frank,  5  Ga.  App.  574,  63  S.  E. 
r,:,c,. 

892-89  Philadelphia,  etc.  R.  Co.  v. 
niffendal,  109  Md.  494,  72  A.  193;  Con- 
nollv  r.  R.  Co.,  133  Mo.  App.  31."),  113 
S.  W.  233;  Harper  F.  Co.  v.  Co.,  144  N. 
C.  639.  ;-.7  S.  E.  458. 
Theory  of  presumption. — See  Colhath  r. 
R.  To.,  in.-  M...  :'.70.  74  A.  91 S;  Moore 
f.  R.  Co..  17:?  Mass.  335,  53  N.  E.  SI 6, 
73  Am.  St.  2S9. 

Initial  or  intermediate  carrier  cannot 
invoke  prcsumptimi.  (iaiveston,  etc.  R. 
Co.  r.  .loncs  (To.x.  Civ.),  123  S.  W. 
737. 

Original  carrier  must  show  loss  of 
poods  by  connectiiij.'  carrier  not  result 
of  failure  to  pive  shipping  directions. 
Chartrand  r.  U.  Co.,  85  S.  C.  479,  67 
S.    E.   741. 

Presumption  is  terminal  carrier  would 
not  h.ive  received  goods  in  li.-id  order. 
Ohleu  V.  R.  Co.,  2  (la.  App.  323,  5S 
S.  E.  511;  Southern  R.  Co.  v.  Frank, 
r.  Hn.  App.  574,  63  S.  E.  656. 
*80i:-9(»  Atlantic  R.  Co.  r.  Dexter, 
.50  Fla.  ISO,  39  S.  634,  111  Am.  St.  116; 
Seaboard  A.  L.  R.  Co.  r.  M.Rae  (Ga. 
App.),  sn  S.  E.  211;  Tlanlev  r.  R.  To., 
154  la.  60.  134  X.  W.  417;  Illinois  Cent. 
R.  Co.  i\  Word.  149  Ky.  229;  117  S.  W. 
949;  Cincinnati,  etc.  R.  Co.  r.  Green- 
ins,  30  Kv.  L.  R.  11^0,  100  S.  W.  S25; 
Cleve  r.  R.  Co.,  77  Neb.  166,  lOS  N. 
W.  9.S2;  St.  Louis,  etc.  R.  Co.  r.  Frank- 
lin (Tex.  Civ.),  123  S.  W.  1150.  S^e 
Winslow  V.  E.  Co.,  170  Mo.  App.  017, 


157  S.  W.  96;  Nccdv  r.  K.  Co.,  22  Pa. 
Super.    4S9. 

Presumption  not  changed. — Cole  r.  R. 
Co.,  117  Minn.  33.  i::i  N.  W.  296;  Pecos, 
etc.  R.  Co.  r.  Brooks  (Tex.  Civ.),  145 
S.  W.  649. 

Presence  of  shipper  un.ler  no  obligation 
to  c.-tre  for  ;niiiii:ils.  Nelson  C  R.  Co., 
•_"<  Mont.  297.  72  P.  612. 
And  if  so  shown,  the  carrier  is  pre- 
sumed negligent  .-iiid  has  the  burden 
of  slidwiiig  the  contrarv.  St.  Louis,  etc. 
M.  Co.  v.  Pocry,  40  Okla.  432,  138  P. 
1027. 

893-91     Gulf,  etc.  R.  Co.  r.  Cunning- 
h.iiM,   .-.1    Tex.   Civ.   36S,   113   S.   W.   767. 
,893-9  1     .ludd  r.  New  York,  130  Fed. 
lo'.tl;  Taft  r.  Co.,  133  la.  522,  110  N.  W. 
j  S07    (lack    of    ice   in    refrigerator   car); 
'Powers   r.   R.   Co.,   130    la.   615,   105   N. 
I  W.   345    (good   condition   on   delivery  to 
carrier);    Foust    r.    Lee,    13S    Mo.    App. 
7-22,    119   S.   W.   505;    Ratliff   r.   R.   Co., 
n«!  Mo.  Ai>p.  644,  94  S.  W.  1005;   An- 
derson  V.  R.   Co.,  93   Mo.   App.   677,  67 
S.  W.  707   (proof  of  delay,  by  circum- 
stances');   Peerless   Mfg.   Co.    r.   R.   Co., 
73   X.  IT.  32S.  61    A.  511    (facilities  for 
juotecting  yards   from    fire);    Atchison, 
etc.  R.  Co.  "r.  Davidson  (Tex.  Civ.),  127 
S.    W.    S95    (time    in    whiidi    shipments 
made  five  vears  before);   Missouri,  etc. 
R.    Co.    r.  "McLean,   55   Tex     Civ.    130, 
118  S.  W.  161    (condition  of  perishable 
property  when  shipjied  and  when  desti- 
nation   reached   comj>etent  to   show  im- 
proper construction  of  cars  or  improper 
refrigeration);    So.    Kansas    R.    Co.    v. 
Bennett,    46    Tex.    Civ.    379,    103    S.    W. 
11115    fin.iurv    to    other    cattle    in    same 
[train);    f'hicago,   etc.   R.    Co.    r.   Gillott 
(Tex.  Civ.).  99  S.  W.  712   (unusual  de- 
lav    is    evidence    of    negligence);    Cars- 
tens   P.    Co.   r.   R.    Co..   5S   Wash.    239, 
lOS  P.  613  (nature  and  extent  of  injury 
to  live  stock). 

In  case  of  delay  it  is  enough  for  plaint- 
iff to  show  circumstances  raising  a  fair 
inference  of  negligence,  especially  if 
defendant  has  means  of  exjilaining  it. 
Gilbert  r.  R.  Co..  132  Mo.  App.  697, 
112  S.  W.  1002.  Delay  in  connection 
with  other  facts,  material.  Holland  '". 
R.    Co.,    133    Mo.    App.   694,   114   S.   W. 

r.1. 

894-9.';     See  Rlount  r.  R.  Co.,  119  N. 

v.    S.    65. 

895-96  Plaintiff's  intoxication  ir- 
relevant on  issue  of  contributory  negli- 
gence where  horses  escaped  from  i>en 
because  gate  open.    El  Paso,  etc.  R.  Co. 


348 


CARRIERS 


Yol  2 


V.  Lurabley,  56  Tex.  Civ.  418,  120  S.  W. 

1050. 

Failure  of  carrier  to  retain  cars  on  its 

own  road  cannot  be   shown.     St.   Louis 

S.  K.  Co.  i:  Co.,  88  Ark.  594,  115  S.  W. 

393 

896-1     Lake    Erie    &    W.    R.    Co.    v. 

Socley,  43  Ind.  App.  70,  86  N.  E.  1002. 

897-2     Southern     Exp.     Co.     r.     Fox 

(Kv.),    117    S.    W.    270;    Stone    r.    Co., 

136  N.  C.  193,  51  S.  E.  894;  Houston, 
etc.  R.  Co.  r.  Hill  (Tex.  Civ.),  128  S. 
W.  445  (place  of  delivery).  See  Penn. 
E.  Co.  V.  Naive,  112  Tcnn.  239,  79  S. 
W.  124,  64  L.  R.  A.  443  (usage  as  to 
delivcrv). 

897-3  Lake  Shore,  etc.  E.  Co.  v.  Gib- 
son, 8  O.  C.  C.  (N.  S.)  345.  See  Stock- 
ton L.  Co.  V.  Co.,  10  Cal.  App.  197,  101 
P.   541. 

Custom  of  carrier,  known  to  shipper, 
relevant  on  cjuestion  of  diversion  of 
freight,  bill  of  lading  expressing  de- 
livcrv should  be  made  at  usual  place. 
Smith  V.  R.,  223  Pa.  118,  72  A.  2(14. 
Custom  in  preparing  cars  for  shipment 
of  stock  may  be  proved  if  contract  si- 
lent concerning  it.  Allen  v.  R.  Co.,  82 
Neb.  726,  118  N.  W.  655.  Custom  of 
defendant  as  to  running  trains  on  Sun- 
day, relevant  on  issue  of  delay.  Mis- 
souri, etc.  R.  Co.  V.  Howell  (Tex.  Civ.), 
126  S.  W.  899.  Custom  to  accept  ver- 
bal notice  of  claim  for  injury  to  goods 
mav    be    shown.      Blackmer    r.    R.    Co., 

137  Mo.  App.  479,  119  S.  W.  1.  Cus- 
tom as  to  disinfection  of  cars  may  be 
proved  in  prosecution  for  violating  law 
concerning  transportation  of  infected 
cattle.  International,  etc.  R.  Co.  v. 
McCullough  (Tex.  Civ.),  118  S.  W.  558. 
Carrier  must  show  custom  justifying 
delivering  to  other  than  consignee.  Ar- 
kansas M.  R.  Co.  r.  Moody,  90  Ark.  70, 
117  S.  "W.  757.  Proof  of  unusual  cus- 
tom must  be  clear.  Spiero  v.  R.  Co., 
117  N.  Y.  S.  1039. 

S08-5  Comp.  Southern  Exp.  Co.  v. 
Fox  (Ky.),  117  S.  W.  270. 
Agent's  declarations,  within  scope  of 
cniplovment,  mav  l)e  proved.  Penn.  R. 
Co.  r.Co.,  Ill  Md.  356,  73  A.  571. 
898-6  Receipt  showing  acceptance  of 
car  in  good  order,  admissible.  Mod- 
ern M.  Co.  V.  R.  Co.,  140  Mich.  570,  104 
N.  W.  19. 

898-7  St.  Louis,  etc.  R.  Co.  r.  Crow- 
dcr,  82  Ark.  562,  103  S.  W.  172;  Dun- 
nington  &  Co.  r.  R.  Co.,  153  Kv.  388. 
155  S.  W.  750;  Marlatt  r.  R.  Co.,  154 
App.   Div.   388,    139    N.   Y.    S.    771;    St. 


Louis,  etc.  R.  Co.  v.  Frazar  (Tex.  Civ.), 
97  S.  W.  Slo;  Missouri,  etc.  R.  Co.  f, 
Stanfield,  40  Tex.  Civ.  385,  90  S.  W. 
517. 

899-8  Southern  R.  Co.  v.  Railey,  26 
Ky.  L.  R.  53,  SO  S.  W.  786  (assurance 
V)V  agent  when  car  would  be  delivered); 
Mussellam  v.  R.  Co.,  31  Kv.  L.  R.  908, 
104  S.  W.  337;  Louisville  &  N.  R.  Co 
r.  Brown,  28  Ky.  L.  R.  772,  90  S.  W. 
567;  Hill  V.  Co.,  77  N.  X  L.  19,  71  A 
683;  Mailer  r.  R.  Co.,  106  N.  Y.  S 
784;  St.  Louis,  etc.  R.  Co.  f.  Watkins, 
45  Tex.  Civ.  321,  100  S.  W,  162. 
899-10  Chicago,  etc.  R.  Co.  f.  Kapp, 
37  Tex.  Civ.  203.  S3  S.  W.  233  (expert 
evidence  admissible  on  question  of  rea- 
sonableness of  time  of  movement) ;  Mis- 
souri, etc.  R.  Co.  r.  Pettit,  54  Tex.  Civ, 
358,  117  S.  W.  894. 

900-12  Cause  of  delay  shown  by 
opinion  testimonv.  Missouri,  etc.  R. 
Co.  V.  Howell  (Tex.  Civ.),  126  S.  W. 
899. 

Customary  time  for  making  transfer  of 
goods  may  bo  sliown;  but  witnass  may 
not  say  whether  shi]>ment  in  question 
made  within  reasonable  time.  Hennigh 
r.  R.  Co.,  143  111.  App.  2«^3. 
Opinions  of  carrier's  servants  as  to 
liabilitv,  inadmissible.  Seaboard  A.  L. 
R.  Co.'r.  Phillips,  108  Md.  285,  70  A. 
030 

900-13  See  Xaas  r.  R.  Co.,  96  ^finn. 
84,   104   X.   W.   717. 

900-14  Conductor's  record  of  train 
nm,  not  admissible  unless  entries  veri- 
fied; if  verified,  it  is  competent  to  sup- 
port his  testimonv.  Jones  r.  R.  Co.; 
148  N.  C.  449,  62' S.  E.  521.  Conduc- 
tors' reports  as  to  movement  of  trains, 
transcriiied  from  train  books,  comjie- 
tent  original  evidence  as  to  time  made 
notwithstanding  separation  from  stubs, 
and  latter  not  pro(iuced.  ^rinnesota  & 
D.  C.  Co.  r.  R.  Co..  109  :\rinn.  470.  122 
N.  W.  493.  See  "Entries  in  Regular 
Course."  vol.  5.  pp.  250.  271.  27«5. 
Loading  sheet  of  connecting  carrier 
competent  in  favor  of  initial  carrier  to 
show  delivery.  Olazer  r.  Co.,  113  N. 
V.   S.   079. 

Schedule  of  running  time  quoted  to 
shipper,  admissible  to  show  delay. 
Cpratv  r.  R.  Co.,  81  S.  C.  367,  62  S.  E. 
444. 

901-15  In  action  against  carrier  for 
reftisal  to  carry  defense  of  unforeseen 
increase  in  business  which  prevented 
supplying  cars  may  be  met  by  testi- 
mony   of    shippers    showing    how    long 
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deficiencj  in  cars  had  oxistoil.  Shop- 
tough  (.  R.  Co.,  147  Mo.  Ain».  i>,  1J() 
S.  W.  752. 

Official  letters  oompotont  to  show 
kiiowleilgf  of  rarrier's  inability  to  meot 
contract  for  cars  with  shipper.  Mid- 
land Valley  R.  Co.  v.  Co.,  1>1  Ark.  ISO, 

ii:'i  .^.  w.'aso. 

OOl-lG  U.  S.  Exp.  Co.  r.  Long,  10.j 
Ark.  130,  150  S,  \V.  57G;  tJulf  C.  T.  Co. 
r.  Dillard  (Tox.  Civ.),  1G3  S.  \V.  G35; 
Gulf,  C.  &  S.  F.  R.  Co.  r.  Coulter  (Tex. 
Oiv.J,  139  S.  \V.  IG;  Missouri,  K.  Jc  T. 
R.  Co.  r.  Ihirris  (Tox.  Civ.),  13S  8.  W. 
J08o;  Texas  &  1'.  R.  Co.  v.  Heal,  42 
Tex.  Civ.  56S,  97  S.  W.  32;i;  Williams 
V.  Co.  (Tex.  Civ.),  So  S.  \V.  llGo  (par- 
tial failure  of  jiroof  as  to  some  alleged 
matters  of  daiiia;,'!',  iiimiatiMial). 
Delay  in  trausportation. — Culf,  C.  &  S. 
F.  R.  Co.  V.  Nelson  (Tex.  Civ.),  139  8. 
\V.  SI. 

Consignee  presumed  to  be  owner. — Cen- 
tral Tiiist  Co.  r.  U.  Co.,  15(i  la.  104, 
135  N.  \V.  721;  Fisher  r.  C,  147  Ky. 
821,  1^  S.  W.  737.  See  also  Bk.  of 
Irwin  r.  Exp.  Co.,  127  la.  1,  102  N.  W. 
107. 

If  shipper  required  by  proviso  in  stat- 
ute to  file  rlaiiti  witli  carrier  burden 
is  on  latter  to  show  claim  not  filed  or 
was  excessive.  Rabon  v.  R.  Co.,  149 
N.  C.  ."n.  (V2  S.  E.  713. 
To  authorize  a  recovery  for  the  loss 
of  profits  as  damages. — ."^ee  also  Will- 
iaMi.-ipr;rt  II.  L.  Co.  c.  R.  Co.,  71  W.  Va. 
741.  77  S.   E.  3:]3. 

»<)1-17     McKahan    r.    Exp.    Co.,    209 
Ma.-;.^.  270,  95  N.  E.  785. 
Contents  of  box  shipited  may  be  shown, 
though     recovery    cannot    be    had    for 
some  articles  because  of  misdescription. 
Rottnm  r.  R.  Co..  72  S.  C.  375,  51  S.  E. 
Ov-,.  -2  T,.   R.  A.   (N.  S.)    77:5. 
Declaration  of  agent  of  one  carrier  not 
comjictent  against  other  carriers  to  af- 
fect   measure    of    recovery.      Missouri, 
etc.   R.   Co.    V.   Carpenter,   52   Tex.   Civ. 
5S5,  114  S.  W.  900. 
Sum    goods   would   have   brought   had 
th'\v  rcaclied  "Icstination   in  ^'nud  <'ondi- 
tion    niav    l»r    shown.      I'onn.    R.    Co.    V. 
Co.,  ni'Md.  350,  73  A.  571. 
Special     damages. — See     infra.     "Dam- 
;,fr,.«_ •  •   ](: :;:',. 

But  where  evidence  is  insufficient  to 
show  a  breach,  ovi<lence  of  dania^'e  suf- 
fered is  inadmissible.  St.  Louis,  etc. 
R.  Co.  r.  True  (Tex.  Civ.),  1.59  S.  W. 
152. 
In   an   action  by  initial   carrier   (with 


whom  tlie  contract  was  made),  against 
tlie  carrier  causing  tlie  loss,  to  reiovor 
tlie  amount  in  good  faith  ]iaid  to  the 
sliipper  to  settle  the  lo.ss,  the  receipt 
from  the  latter  is  sullicient  evidence  of 
the  amount  of  the  claim.  Kansas,  etc. 
Co.  r.  R.  Co.  (Ark.),  163  S.  \V.  171. 
t>01-18  Nashville  C.  &  St.  L.  R.  f. 
Hinds.  9  Ala.  Aj.p.  534,  GO  S.  409.  See 
."^outliern  Exp.  Co.  r.  Owens,  14G  Ala. 
112,  41  S.  752;  Wichern  v.  U.  S.  Exp. 
Co.,  83  N.  J.  L.  2^,  83  A.  77G;  Pecos, 
etc.  R.  Co.  r.  Cray  (Tex.  Civ.),  145 
S.  W.  728.  Rut  see  Cohen  r.  Exp. 
Co.,  151  A  pp.  Div.  G72,  13G  N.  V.  h. 
4^9. 

Conflict  of  testimony  not  suflicient  to 
show  misrepresentation.  U.  I'.  R.  Co. 
r  .^tii[»ock,  50  Colo.  l."il,  114  I'.  (M(i. 
Value  at  place  of  delivery  governs. 
!"1:.IV  r.  Exp.  Co..  251  ill.  21:'.,  95  N.  E. 
10S9.  And  see  Chicago,  etc.  R.  Co.  r. 
Rogers  vTex.  Civ.),  129  S.  W.  11.5.5, 
But  in  Chesapeake  &  O.  R.  Co.  v.  Ma- 
gowan,  147  Ky.  12,  144  S.  W.  80,  the 
right  of  the  shipjter  to  recover  the  real 
value  of  the  animals  was  held  to  depend 
on  whether  or  not  the  carrier  was  de- 
ceived and  misled  into  acce]ding  them 
for  transportation  at  the  value  stated, 
and  this  was  a  question  for  the  jurv. 
And  see  Willis  r.  Smith,  127  N.  Y.  S. 
400  (cloth);  Galveston,  etc.  R.  Co.  c 
Quilhat  (Tex.  Civ.),  134  S.  W.  261 
(<Iiina  ami  silverware). 
Unverified  accounts  of  sales  by  com- 
mi.>*sion  house  competent  to  show,  in 
connection  with  |>roof  of  market  value, 
value  of  damaged  goods  soM  on  ac- 
count of  shipper.  Missouri,  etc.  R.  Co. 
r.  Ifopkins,  52  Tex.  fiv.  16G,  113  8.  W. 
300. 

Cost  of  property  mav  be  shown.  Halt 
&  ().  R.  Co.  V.  Co.,  51  Tex.  Civ.  336,  111 
S.  W.  979. 

002-19  Perkins  r.  Co.,  199  Mass. 
501.  S5  N.  E.  S95;  Texas  C.  R  Co.  r. 
Watson,  .74  Tox.  Civ.  509,  118  S.  W. 
175;  Texas  &  P.  R.  Co.  v.  Stephens 
(Tex.  Civ.),  86  S.  W.  933;  Same  r. 
Dishman.  38  Tex.  Civ.  277,  85  S.  AV 
319;  GuTI',  etc.  R.  Co.  r.  Roberts  (Tev. 
Civ.).  85  S.  W.  479;  Mi.s.souri,  etc.  R. 
Co.  r.  Allen.  39  Tex.  Civ.  230.  87  S.  W. 
168;  Southern  Exp.  Co.  r.  Jacobs,  109 
Va.  27.  03  S.  E.  17  (as  against  initial 
carrier). 

)  Rule   not   uniform. — St.    Louis,   etc.    R. 

KV..   r.   Co..    101    .Ma.   332,  50   S.   81. 

I  It    is    presumed    where    carrier    knows 

'  destination     of     property     it     shipped, 
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though  beyond  its  line,  its  value  there 
was  contemplated  as  measure  of  ship 
per's  recovery.  Gulf,  etc.  R.  Co.  v. 
Cunningham,  51  Tex.  Civ.  368,  113  S. 
W.  767. 

Value  as  delivered  at  terminus  controls 
though  shipper  there  changes  destina- 
tion. St.  Louis,  etc.  E.  Co.  v.  Lieu- 
rance,  80  Kan.  424,  102  P.  842. 
902-20  Kansas  City  So.  R.  Co.  v. 
Mabrv  (Ark.),  165  S.  \V.  279. 
902-21  Marshall  M.  Co.  v.  R.  Co., 
126  Mo.  App.  455,  104  S.  W.  478  (value 
at  place  of  shipment) ;  Galveston,  etc. 
B.  Co.  1-.  Crippen  (Tex.  Civ.),  147  S.  W. 
361 ;  Atchison,  etc.  R.  Co.  v.  Nation 
(Tex.  Civ.),  92  S.  W.  823;  Texas,  etc. 
R.  Co.  V.  Ellerd,  38  Tex.  Civ.  596,  87 
S.  W.  362;  Texas,  etc.  R.  Co.  v.  Hack 
Line,  46  Tex.  Civ.  38,  101  S.  W.  1042 
(evidence  of  value  proper  where  no 
market  value  obtainable);  Atchison, 
etc.  R.  Co.  V.  Veale,  39  Tex.  Civ.  37,  87 
S.  W.  202.  Comp.  Missouri,  etc.  R.  Co. 
V.  Wasson  (Tex.  Civ.),  126  S.  W.  664. 
See  this  case  for  evidence  competent  to 
show  absence  of  market. 
Evidence  as  to  value  due  to  special  cir- 
cumstances inadmissible  unless  facts 
known  to  carrier.  Louisville,  etc.  R. 
Co.  r.  Mink,  31  Kv.  L.  R.  833,  103  S. 
W.  291. 

Evidence  of  price  paid  would  be  ad- 
missible. Chicago,  etc.  R.  Co.  v.  Rogers 
(Tox.  Civ.),  120  8.  W.  1155. 
Cost  of  returning  livestock  to  point 
from  which  ship]ied  relevant  in  con- 
nection with  evidence  that  they  could 
not  be  sold  at  point  of  deliverv.  Wyatt 
f.  R.  Co.,  173  Mo.  App.  210,  158  S.  W. 
720. 

903-22  Cleveland,  etc.  R.  Co.  r.  Pat- 
ton,  203  111.  376,  67  N.  E.  804;  Eustoii 
&  Co.  i\  R.  Co.,  147  111.  App.  594; 
Cincinnati,  etc.  R.  Co.  r.  Pendleton,  29 
Ky.  L.  R.  721,  96  S.  W.  434;  Philadel- 
phia, etc.  R.  Co.  r.  "Difliutlall,  109  Md. 
494,  72  A.  193  (immaterial  carrier  had 
notice  goods  intended  for  market  of 
that  day) ;  Chicago,  etc.  R.  Co.  r.  Tod.l, 
74  Neb.  712,  105  N.  W.  83;  Midland  V. 
R.  Co.  r.  Larson  (Okla.),  13S  P.  173; 
Rutland  r.  R.  Co.,  81  S.  C.  44^8,  62  S.  E. 
865;  Ft.  Worth,  etc.  R.  Co.  r.  Richards 
(fcx.  Civ.),  105  S.  W.  236;  St.  Louis, 
etc.  R.  Co.  r.  Berrv,  42  Tex.  Civ.  470, 
93  S.  W.  1107. 

9oa-23     Missouri,  etc.  R.  Co.  r.  Mul- 
kfv   (Tex.  Civ.),  159  S.  W.  111. 
903-24     Wyatt    v.    R.    Co.,    173    Mo. 
App.   210,   158   S.   W.   720;   Texas   &   P 


R.  Co.  f.  Coggin,  4U  Tex.  Civ.  583,  90 
S.  W.  523. 

Opinions  competent  to  show  extent  of 
depreciation  in  value  of  delay.  Mis- 
souri, etc.  R.  Co.  V.  Pettit,  oi  Tex.  Civ. 
358,  117  S.  W.  894;  St.  Louis,  etc.  R. 
Co.  V.  Smith,  53  Tex.  Civ.  42,  115  S. 
W.   882    (experts). 

Condition  of  horses  six  weeks  after 
shipment  may  be  shown,  it  being  con- 
nected with  injury  received.  Southern 
E.xp.  Co.  V.  Jacobs,  109  Va.  27,  63  8.  E. 
17. 

Previous  injuries  to  animals  irrelevant 
if  recovered  from.  Gulf,  etc.  R.  Co. 
V.  Peacock  (Tex.  Civ.),  128  .S.  W.  463. 
Rapidity  of  recovery  of  injured  ani- 
mals may  be  shown  as  bearing  upon 
condition  when  injured.  Ft.  Worth, 
etc.  R.  Co.  V.  Word  (Tex.  Civ.),  Ill 
S.  W.  753. 

Comparison  of  condition  of  animals 
shipped  with  those  shipped  previously, 
immaterial.  Texas  &  P.  R.  Co.  f. 
Stewart,  52  Tex.  Civ.  514,  114  S.  W. 
413. 

Shrinkage  may  be  shown. — St.  Louis  S. 
F.  K.  Co.  i:  Rich  (Tex.  Civ.),  162  S. 
W.    1194. 

Condition  of  livestock  returned  to 
point  from  which  shipped  hold  admis- 
sible under  facts  of  case.  Wvatt  r.  R. 
Co.,  173  Mo.  A  lip.  210,  158  S."  W.  720. 
904-25  Freight  rates.— It  is  pre- 
sumed rates  fixed  by  legislature  are 
reasonaTjle.  S.  v.  R.  Co.,  19  N.  D.  45, 
120  N.  W.  869.  Burden  is  on  carrier  to 
imj)each  action  of  commission  in  fixing 
rates.  Minneapolis,  etc.  R.  Co.  v.  S., 
186  U.  S.  257;  S.  v.  R.  Co.,  48  Fla.  146, 
37   S.   657. 

Evidence  concerning  reasonableness  of 
rates  must  not  bo  conlino<l  to  article 
on  which  legislature  has  fixed  rates, 
but  includes  all  business  done  bv  car- 
rier. S.  r.  R.  Co.,  19  N.  D.  45,  1*20  N. 
W.  869.  It  must  cover  all  its  lines. 
St.  Louis  R.  Co.  r.  Gill,  156  U.  S.  649, 
J)4  Ark.  101,  15  S.  W.  18,  11  L.  R.  A. 
452;  Interstate  C.  Co.  r.  R.  Co.,  118 
Fed.  613. 

Testimony  as  to  rates  charged  in  other 
states  for  like  sorvioos  is  of  Init  littlo 
value  unless  aci'om]innied  by  proof  of 
similarity  of  all  oloinents  entering  prob- 
lem. Sniyth  r.  Ames,  169  V.  S.  466,  64 
Fed.  165;  S.  r.  R.  Co..  80  Minn.  191, 
83  N  W.  60.  SO  Am.  St.  514;  S.  r.  R. 
Co.,  19  N.  D.  45.  12<i  N.  W.  «il9. 
Liability  of  carrier  to  shipper  for  de- 
murrage  may   be   shown   by   testimony 
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of  lattor  lo  oxistonro  of  contrai-t  bo- 
tween  him  anii  another  •■nrrit-r.  Car 
ricr's  knowh>ii;;t>  t>f  shippor's  lialiil 
ity  may  bo  shown  by  |)roof  of  iini 
form  usago  on  j>art  of  tihipftors  to 
contract  therefor.  Southern  K.  Co.  r. 
Lewis.  165  Ala.  J.Tl,  r.l  S.  Sfi3.  Hunlon 
rests  on  carrier  of  proving  delay  waa 
<lue  to  consifjnee's  neplijrenc«\  Ha;;lcv 
&  Srwnll  Co  r.  To.  (\.  J.),  '<i\  \.  1(il"."i. 
Recovery  of  overcharge — lower  rate 
char(:cd  other  shippers  n<liiiissible  an 
atlmissi.in  a;:aiiist  intorcst.  Service, 
etf.  Co.  r.  K.  Co.  (i7  Or.  firi,  1  :'..1  P.  ."i!^'.!. 
Tcstimory  before  commission  admis 
hil'lc.  I 'lib.  Sorvice  Com.  Co.  f.  R.  Co. 
(M.!.).  !in  A.   in.-). 

Account  of  sales  of  damaped  poods  is 
ndmissiblo  to  show  net  sum  realized. 
Venn.  K.  Co.  r.  Co..  Ill  Md.  G")*),  73 
A.   -71. 

Exemplary  damages  may  not  be  re- 
covered  on  pround  of  wantonness  or 
wilfulness  if  evidence  not  reasonably 
persuasive.  >ravfi<>ld  r,  R.  Co.,  S4  S. 
C.  3!»3.  6»)  S.  E."  105. 
004-26  Lvdon  r.  Co.,  133  Fed.  830; 
Citizens'  St.  R.  Co.  r.  .Tollv,  IGl  Tn<l. 
80,  67  N.  E.  935;  Forbes  r.  Tel.  Co., 
135  la.  C79.  113  X.  W.  477  (person 
ridinp  beyond  oripinal  destination  pre- 
sumol  to  remain  a  passenper) :  .\nder- 
pon  r.  R.  Co.,  100  Mo.  112,  03  8.  W. 
301. 

If  ticket  Is  single  contract  to  which 
carrier  sole  party  it  is  presumed  it  was 
to  be  entirely  j>erformed  by  it,  repard- 
lc88  of  means  of  convevance  used 
Clemniens  r.  Co..  162  P>d."  S15. 
904-27  Provles  r.  Co.,  166  Ala,  616, 
52    S.    <*1. 

Trespasser. — Sessions  r.  S.  P.  Co.,  159 
Cnl.  "00,  114  P.  0<;2. 
"If  any  inference  could  arise  from  the 
evidence,  that  he  was  knuwinply  per- 
mittinp  her  to  ride  without  paying 
fare  or  having  a  pass,  then  it  was 
proper  to  show  that  he.  as  agent  of 
defendant,  had  no  such  authority 
whereby  he  could  establish  the  relation 
of  carrier  and  passenper  betwTen  de- 
fendant and  plaintiff.  It  was  evidently 
competent  under  the  issues  of  this  case 
that  its  apent  did  not  knowingly  con- 
sent for  plaintiff  to  ride  as  a  passenger 
without  paying  her  fare  or  to  rido  upon 
a  pass  issued  to  another  and  that  ho 
had  no  authoritv  to  do  no."  Hrovles  r. 
R.  Crv.  166  Ala.  616.  52  S.  SI. 
90-1-2R  Winters  r.  R.  Co..  163  Fed. 
106;    Birmingham    R.    etc.    Co.    c.    Mc- 


Curdy.  172  Ala.  4S'5.  55  S.  616;  Birm- 
inphani  R.  Co.  r.  Sawyer,  156  Ala.  109, 
47  S.  67;  Alabama  C."  R.  Co.  r.  Hates, 
119  Ala.  4S7,  43  S.  OS;  Kulpinsky  r. 
Samiwell.  145  111.  App.  242;  <'hi<"ago, 
etc.  R.  Co.  r.  Lowenrosen,  125  JII.  .Vpp. 
104,  222  111.  506,  7S  X.  K.  SI 3;  Alabama, 
etc.  R.  Co.  V.  Lowrv,  100  Miss.  S6<V.  ,57 
S.  2S9;  HosUins  r".  R.  Co..  39  Mont. 
304,  102  P.  9S8  (mail  carrier  not  on 
<luty  when  injured);  Lincoln  T.  Co.  V. 
Webb.  73  Xeb.  136.  102  X.  W.  258;  Mo. 
etc.  R.  Co.  r.  Brown  (Tex.  Civ.),  156 
S.  W.  510;  Lugner  r.  R.  Co.,  146  Wis. 
175,  131  N.  W.  342. 
A  person  may  be  a  passenger  although 
riding  on  a  i>a»s.  Malott  r.  Weston, 
."1    In.!.   App.  ."72.  OS    N.    K.    127. 

Refusal  to  carry  one  qualified  to  be- 
come passenger  must  be  justifieil  by 
carrier.  Connors  r.  Co.,  204  Mass.  310, 
00  X.   E.   601. 

"When  a  plaintiff  brings  an  action  for 
damages  for  an  injury  to  himself  while 
a  passenger,  tho  burden  of  proof  is 
on  the  ]ilaiiitifT  to  show,  or.  in  other 
words,  the  plaintiff  must  make  out,  by 
the  |>re|mndcrnnce  of  the  evidence 
(they  mean  the  same  thing),  the  rela- 
tionship of  carrier  and  passenger,  and 
also  the  injury  resulting  from  some 
ncency  or  instrumentality  of  the  car- 
rier. When  the  plaintiff  has  done  this, 
the  bunlen  of  proof  is  shifted  to  tho 
defendant;  and  the  defendant  must 
show  that  it  was  not  negligent."  Cam- 
eron r.  Tel.  Co.,  90  S.  C.  503,  74  S.  K. 
929. 

904-29  Pysart  r.  R.  Co.,  122  Fed. 
22*^,  58  r.  C.  A.  592;  Southern  P.  Co. 
v.  Svondsen,  13  Ariz.  Ill,  108  P.  262; 
Bergan  r.  R.  Co.,  82  Conn.  574,  72  A. 
0.T7  (conductor's  authority  to  carry 
plaintiff  as  passenger  must  bo  shown); 
Vassor  r.  R.  Co.,  142  X.  C.  68.  54  S. 
R.  819:  Cnodn-v  r.  R.  Co.,  51  Tex. 
Civ.  .596.  113  S.  W.  171;  Missouri,  etc., 
R.  Co.  r.  Huff,  OS  Tex.  110,  SI  S.  W. 
525;  Fischer  r.  R.  Co..  52  Wash.  462. 
100    P.    1005. 

904-30  Wieland  r.  R.  Co..  1  Cal. 
Aj.p.  343.  82  P.  226;  Kast  St.  Louis  Co. 
r.  Zink,  229  III.  ISO,  S2  X.  E.  2S3  (cus- 
tom to  carry  passengers  in  employe*' 
car). 

Public  Ignorance  of  rule  forbidding 
passengers  to  ride  in  cupola  of  freight 
car  and  custom  for  them  to  ride  there 
mav  be  shown.  Reed  C.  B.  Co.,  94  Miss. 
639,    47   S.    670. 
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Conduct  of  employes  in  acting  on  con-  j 
tract    niav    be    proved.      Leasura    v.    R.  \ 
Co.,  138  Wis.  o93,  120  N.  W.  510. 
905-31     Missouri,  etc.  R.  Co.  v.  Car- 
lisle fTex.  Civ.).  14o  S.  W.  653. 
Penalty  for  refusing  to  issue  transfer 
may  be  recovercil  tlioii^'li  o\iil<'iire  does 
not  remove  all  reasonable  doubt.  Kerin 
r.  R.   Co.,  53   Misc.  5G8,   103   N.   Y.  S. 
769. 

905-32  See  Birmingham,  etc.  Co.  v. 
Turner,  154  Ala.  542,  45  8.  671;  Holt 
r.  R.  Co.,  174  Mo.  524,  74  S.  W.  631 
(carrier  must  i)rove  refusal  to  pay 
fare). 

905-35  Consideration  jiresumed  giv- 
en for  ticket  issued  to  third  person. 
Denver,  etc.  R.  Co.  V.  Derrv,  47  Colo. 
5S4.  108  P.  172. 

906-36  Cent,  of  Ga.  R.  r.  Matliis,  9 
Ala.  A  pp.  643,  64  S.  197;  Coine  r.  R. 
Co..  123  la.  458,  99  N.  W.  134  (receipt 
issued  by  agent  admissible  in  connec- 
tion with  parol  evidence);  Xickles  v. 
R.  Co.,  74  S.  C.  102,  o4  S.  E.  255  (that 
consideration  given  for  pass  may  be 
shown  by  parol);  Harris  r.  Ry.,  52 
Wash.  2S9,  100  P.  838  (custom  to  issue 
passes  to  other  like  employes  and  de- 
claration of  defendant's  manager  pass 
was  part  of  consideration  for  services 
ma^   be  shown). 

9o'6-37  Pullman  Co.  r.  Rilev,  5  Ala. 
App.  561,  59  S.  761;  Coine  v.  R.  Co., 
123  Ta.  45S,  99  N.  W.  134;  Penn.  Co.  r. 
Loftis.  72  O.  St.  288,  74  N.  E.  179. 
Comv.  Crabtree  r.  R.  Co.,  101  Me.  485, 
64  A.  842;  Chicago,  etc.  R.  Co.  r.  How- 
ell (Tex.  Civ.),  166  S.  W.  81;  Missouri, 
etc.  R.  Co.  f.  Harrison,  07  Te.v.  611,  80 
8.  W.  1139. 

Statement  of  agent  that  passenger 
could  make  a  through  trip  is  admis- 
sible since  it  is  the  duty  of  a  carrier, 
through  those  whom  it  has  authorized 
to  sell  tickets  over  its  line,  to  give 
its  passengers  such  instructions  and  in- 
formation as  may  be  neces.'^ary  for 
them  to  pursue  their  journey  in  com- 
fort and  safety  and  with  dispatch,  and 
the  passenger  has  the  rit:ht  to  rely  upon 
the  instructions  and  information  given 
by  such  agents,  acting  within  the 
scope  or  apparent  scope  of  their  au- 
thority. Hunter  r.  R.  Co.,  90  S.  C.  507, 
73  S.  E.   1017. 

Ticket  signed  by  purchaser  is  contract 
and   cannot   be   varied    bv   parol.    Rach- 
man   r.  Co.,   152   Fed.  403,  81    C.  C.   A. 
529. 
Statements  of  agent  who   sold   ticket 


concerning  regulations  of  another  com- 
pany referred  to  therein  mav  be  shown. 
Levser  r.  R.  Co.,  13s  Mo.  App.  34,  119 
R.  W.  lOGS. 

906-38  Cent,  of  Oa.  R.  Co.  r.  Camp- 
bell (Ala.),  64  S.  540.  See  Chiles  r. 
R.  Co.,  69  S.  C.  327.  48  S.  E.  252. 
906-39  Justis  r.  R.  Co.,  12  Cal.  App. 
639,  108  P.  328;  Chicago  C.  R.  Co.  r. 
Carroll,  206  Til.  318,  68  X.  E.  1087 
(transfer).  Contra  as  to  baggage  check. 
Bolles  r.  R.  Co..  134  Mo.  App.  696,  115 
S.  W^  459. 

See  St.  Louis,  etc.  R.  Co.  r.  Laurence, 
106  Ark.  544,  153  S.  W.  799. 
Circulars  of  carrier  whose  regulations 
referred  to  in  ti<  kct  issued  by  another 
carrier  admissible  to  show  rights  of 
ticket  holder.  Levser  r.  R.  Co.,  138 
Mo.  App.  34.  119  S.  W.  1068. 
Lease  competent  to  show  right  of  em- 
ploye of  lessee  to  ride  on  lessor's  ele- 
vator. Sciolaro  v.  .\sch,  129  App.  Div 
86,  113  N.  Y.  S.  446. 
906-41  Chicago,  etc.  Co.  f.  O'Brien, 
219  111.  303,  76  N.  E.  341;  Citizens' 
St.  R.  Co.  r.  .Tollv,  161  Tnd.  80.  67  N. 
E.  935;  Chaffee  r.  R.  Co.,  196  Mass. 
484,  82  X.  E.  497.  See  Ball  f.  Co.,  146 
Ala.  309.  39  S.  584  (custom  not  to 
charge  for  infants);  Wabash  R.  '^o.  r. 
.Tellison.  124  111.  App.  652;  O'Donnell 
r.  R.  Co..  10(7  111.  App.  287;  Radley  r. 
R.    Co..    44    Or.    332.    75    P.    212;    Lewis 

I  r.  Co.,  39  Tex.  Tiv.  625.  88  S.  W.  489. 
Circumstantial  evidence  may  show  em- 

I  plove   was   jijisscii^'cM-.      Enos    r.    R.   Co., 

I  28   R.   T.   291.   67    A.   5. 

i  Intent  to  take  passage — possession   of 

,  funds  sufficient  to  |>ay  fare,  by  decedent 
killed  while  waiting  at  station,  admis- 
sible. Cent,  of  Ca.  r.  Bell  (Ala.),  65 
S.    835. 

That  passenger  was  in  passenger  zone 
of  station.  :idriiissibb\     C<'nt.   of  Ha.    f. 
Bell    fAla.),   65    S.    835. 
907-  42     See  Bripham  r.  R.  Co.,  2  Tal. 
App.  522.  84   P.  306;   Kramer  r.  R.  Co.. 
114  App.  Div.  <;04,  ion  X.  Y.  S.  276. 
Carrier's  bulletins  competent   to  show 
stock    train    rarried    passengers   holding 
certain   tickets.     Tollison   r.   R.  Co.,  239 
Til.    '?••:,   88   X.   E.   251. 
Personal  notice  to  plaintiff  not  to  ride 
on    vehicle  of  carrier  as   driver's  guest 
mav    not   be   shown.      Palmer   T.   Co.   r. 

Smith   n:  Kv.  nil',  t:'  s.  w.  72.-.. 
Carrier  sued  for  failure  to  provide  ac- 
commodations    may     show     unexpected 
extra   demand   therefor,   and   sufficiency 
of   ordinary    facilities.     Chesapeake   & 


353 


Vol.  2 


c  A  in:  IE  US 


O.   R.  Co.  p.  Austin,   137  Ky.  CU,   120 

s.  w.  in. 

0O8-I3  \Valtor»  r.  R.  Co.,  82  Kan. 
7311,  li'U  P.  173;  H.nrt  v.  R.  Co.,  SO 
Knn.  rv{»9,  102  I>.  Hoi;  Ma^jcau  r.  R. 
'  ..    3J>9.    113    N.    W.    10H5 

l>v  injury);  Estcs  f.  R. 
<  .  ;;n  M...  .\i'.|'.  '-';  ^^>  S.  W.  6'J7 
M'!.  t  of  U' I  i'liiit  on  other  persons, 
"•);  MrArthur  r.  R.  Co.,  :.3 
.  103  N.  Y.  S.  102  (no  roport 
i.i  .1  .  .1.  lit  by  «lof»'n«lnnt 'b  omployca); 
Stur^iH  r.  Co.j  lt»7  .\.  Y.  S.  L^ti. 
In  action  for  injuries  \'^  i..  ..i  >  thrown 
»luwn  |.y  violont   .startii  i,  jury 

may  honr  all  proof  as  to  .  :   s  run- 

ilition  after  tho  injurv.  L.  <c  N.  R.  Co. 
r.  Komp,  149  Kv,  344,'  149  S.  W.  S3n. 
ft08-^14  PiMwi.  R.  Co.  f.  McrafTrcy, 
111'  Fo.l.  404,  79  C.  C.  A.  224;  Culhor- 
son  r.  Co.,  ir»6  Ala.  416,  47  S.  237; 
Louisville  &  N.  R.  Co.  v.  Cornelius,  6 
Ala.  App.  3S6,  60  S.  740;  Bonncau  r. 
R.  Co.,  lo2  Cal.  406,  93  P.  106;  Cody 
t.  R.  Co.,  14S  Cal.  'M),  82  V.  666;  Valento 
r.  R.  Co.,  I'.l  Cal.  .'.34,  91  P.  4^1;  I'at- 
»  n  V.  R.  Co.,  147  Cal.  17S,  Si  P. 
Reiss  r.  R.  Co.  (Del.),  67  A.  153; 
!.■:  ,n  r.  T?  Co.,  28  App.  Cas.  (D.  C.) 
1  -;  L.  1  .1  r.  R.  Co.,  19  Ma.  711, 
r.:.  P.  .-,  -.  Vischer  r.  R.  Co.,  2^6  111. 
r>72,  MM  N.  E.  270;  Chirago,  etc.  T.  Co. 
r.  Mee,  21 S  III.  9,  7.'-.  N.  K.  >i00,  2  L. 
R.  A.  (N.  S.)  72.':  Ran.lall  r.  R.  Co., 
l.>  111.  App.  .'fi;  Kock  r.  R.  Co.,  1'6  111. 
App.  I'lJ:  \V!,:T!!.Mn-  i'.  R.  Co.,  121  In. 
.';•:.  :♦"  N.  w.  :.n;,  97  X.  W.  66;  Wal 
tors  r.  R.  Co.,  82  Kan.  739,  109  P.  173; 
Brown  r.  R.  Co.,  SI  Kan.  701,  106  P. 
1001:  White  r.  R.  Co.,  150  Ky.  6S1,  150 
8.  W.  R37:  Otts  r.  Traction  Co.,  ISr 
La.  10.-2.  r,i.  S.  s70;  Marsalis  r.  R.  Co. 
129  L.n.  1  t<',  5-  S.  744;  Savape  r.  R. 
r,,  ,  •- •  \:  --  ':'03,  71  N.  E.  531;  Thurs- 
i  .  137  Mich.  231,  100  X.  W. 

:.:»..  .\ni-.ii  t.  R.  Co.,  157  Mo.  App.  72, 
137  S.  W.  S96;  Herke  r.  R.  Co.,  HI 
Mo.  App.  613,  125  S.  W.  822;  Youii^' 
r.  R.  Co.  (Mo.  App.).  84  S.  W.  175; 
T:.  !!...,  .  Mcars,  29  M....f  I'.l,  74  1'. 
oin    T.    Co.  1,    71 

.    107    X.    W.    .  -h.i    R. 

(  n  t.  )'..,.•«.  II.  74  "Soh.  7t>»,  l"5  X.  W. 
?,''.'.■.  I, ill.  . ill)  T.  Co.  r.  Brookover,  77 
Xeb.  217,  109  N.  W.  168;  Same  r. 
Wobb.  73  Xeb.  136,  102  X.  W,  258; 
Boucher  r.  R.,  76  N.  II.  91,  79  A.  993; 
fVil   r    R    Co  .   77   N    J    I.    .lOS.   72   A. 

2'  "  "■  -  --         y         op,-. 

X    Y, 
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1(V»,  76  X.  Y.  S.  751;  Mo.  etc.  R.  C... 
r.  Kirkpatrick  (Tex.  Civ,),  165  S.  \V 
5u((;  Abilene  etc.  R.  Co.  f.  Burlesoi. 
<Tox.  Civ.),  157  S.  \V.  1177;  Interna 
tiona!  etc.  R.  Co.  v.  I>uncan,  55  Tox. 
(  iv.  440,  121  S.  W.  362;  Uomenico  v. 
R.  Co.,  90  Tex.  Civ.  60,  90  8.  W.  60; 
Peaty  f .  R.  Co.  (Tex.  Civ.),  91  S.  W. 
3t;.'.;  Ranibio  r.  R.  Co.,  45  Tex.  Civ.  422, 
loo  S.  \V.  1022;  Christensen  r.  R.  Co., 
35  Utah  137,  99  P.  676;  Xorfolk  R. 
Co.  r.  Fonilinson  (Va.),  81  S.  E.  89; 
Norfolk  &  \V.  R.  Co.  v.  Rhodes,  109 
Vri.  176,  63  S.  K.  445. 
Bnrdcu  of  showing  duty  of  carrier  to 
receive  him  iloi's  not  rest  on  piaintiflf. 
Trinity,  etc.  R.  Co.  r.  Vuhh  (Tex.  Civ.), 
160  S.  W.  663.  And  see  St.  Louis,  etc 
R.  Co.  r.  Laurence,  106  Ark.  544,  1":: 
8.  W.  799. 

Injury  inflicted  by  fellow  passenger. 
St.  Louis  S.  \V.  H.  Co.  r.  Bra.ilev,  Of* 
.\rk.  :!IC..  l.-^s  S.  \V.  478. 
Evidence  held  sufllcient. — St.  Ivouis  I. 
M.  &  S.  R.  Co.  r.  Kvans,  99  Ark.  6!», 
137  S.  \V.  568:  Sorenson  r.  R.  Co.,  155 
111.  Aj.p.  606;  Doll  r.  Traction  Co.,  153 
111.  Ai.|..  442;  Allison  v.  R.  Co.,  157  Mo. 
App.  72,  137  S.  W.  896;  Kearnev  r.  R. 
Co.,  59  Or.  12,  112  P.  1083,  115  P.  .593; 
Miller  v.  Transit  Co.,  231  Pa.  627,  80 
A.  1108;  Harrell  r.  R.  Co.,  89  S.  C.  97, 
71  S.  E.  359;  Rainey  r.  R.  Co.,  84  Vt. 
521,  80  A.  723;  Kline  c.  Ry.  Co.,  146 
Wis.  134,  131  X.  W.  427. 
Evidence  Insuflflclent. — Kruck  c.  Con- 
nr.ti.ut  Co.,  S4  Conn.  4ol,  80  A.  162; 
Krup  r.  R.  Co.,  155  111.  App.  114;  Kinp- 
slev  r.  R.  Co.,  81  X.  J.  L.  536.  SO  A. 
327;  Hudson  r.  R.  Co.  (Tex.  Civ.),  139 
R.  W.  617;  Adams  r.  Rv.  Co.  (Tex. 
Civ.^.  137  S.  W.  4.T7. 
Injury  from  fall  of  elevator. — Oriffen 
f.  Manice,  174  X.  Y.  5(i5,  66  X.  E. 
1109,  71  App.  Div.  371,  77  N.  Y.  8. 
n-jn.  But  h.'P  infra.  913  55. 
Plaintiff  must  show  fact  on  which  ho 
bases  jiresuinption  of  neplipence.  Ke- 
fauv.r  r.  R.  Co..  122  IVd.  966.  In- 
jurcil  trespasser  must  show  defendant 
knew  of  his  peril  and  thereafter  failed 
to  exercise  care.  Arkansas  &  L.  R. 
Co.  r.  Sain,  90  Ark.  278,  119  S.  W.  6.59. 
»o»-45  St.  Louis,  etc.  R.  Co.  r.  Os 
borne,  95  Ark.  310,  129  8.  W.  537; 
Douthitt  r.  R.  Co..  136  Oa.  351.  71  8. 
E.  f70;  Alton  L.  &  T.  Co.  r.  Oiler,  119 
111.  ,\pp.  181;  Rprinper  r.  Schultr..  lO.'J 
111.  App.  544;  Indianapolis,  etc.  R.  Co. 
r.  Schmidt.  163  Ind.  360.  71  X.  E.  201; 
R.  Co.  r.  Warren,  74   Kan.  244,  86  P. 
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131,  89  P.  656;  LoBlanc  r.  Sweet,  107 
La.  355,  31  S.  766,  90  Am.  St.  303; 
Cincinnati  T.  Co.  r.  Holzenkaniii,  74 
0.  St.  379,  7S  N.  E.  529,  G  L.  R.  A.  (N. 
8.)  800;  Palmer  f.  R.  Co.,  2)6  Pa.  574, 
56  A.  49,  C3  L.  R.  A.  507;  Moore  r. 
Tract.  Co.,  94  S.  C.  249,  77  S.  E.  928; 
Abilene  etc.  R.  Co.  r.  Burleson  (Tex. 
Civ.),  157  S.  W.  1177.  Com  p.  Kfiulers 
r.  R.  Co.,  144  Mich.  387,  108  N.  W.  36S. 
Contra. — Negligence  must  be  proved, 
but  under  some  statements  of  facts  it 
niav  be  inferred.  Congdon  v.  R.  Co. 
(M"i<h.),  146  X.  W.  IIS. 
Under  a  general  allegation  of  negli- 
gence the  plaiiitilT  was  allowed  to  show 
that  the  trolley  pole  of  the  car  broke, 
and  that  a  part  of  it  fell  upon  and 
crushed  through  the  roof  of  the  car 
and  injured  a  l)assenger.  Kirkpatrick 
V.  R.  Co.,  161  Mo.  App.  515,  143  S.  W. 
865  And  see  Donovan  r.  R.  Co.,  157 
.Mo.  .\]>]>.  64!).  ]?.^  S.  \V.  r,79. 
Injury  to  shipper  accompanying  live 
stock.  St.  Louis,  etc.  K.  Co.  v.  Loyd, 
10.-,  Ark.  340,  150  S.  W.  864. 
909-46  Birmingham  R.  etc.  Co.  v. 
Mcrurdy,  172  Ala.  488,  55  S.  616;  St. 
Louis,  etc.  R.  Co.  I'.  Fambro,  8S  .\rk. 
12.  114  S.  W.  230  (statute):  Walker  r. 
Land  Co.,  15  Cal.  Aj.p.  726,  115  P.  766; 
Atlantic,  etc.  R.  Co.  r.  Crosby,  53  Fla. 
100,  43  S.  318  (construing  ch.  4071,  p. 
113,  laws  of  1891);  Freeman  r.  R.  Co., 
117  Oa.  78,  43  S.  E.  410;  Rcems  r.  U. 
Co..  126  La.  511,  52  S.  681;  Spurlock 
V.  Co.,  lis  La.  1,  42  S.  575  (rnmr.  Mc- 
Ginn r.  R.  Co.,  118  La.  811,  43  S.  450); 
Pnited  R.  etc.  Co.  r.  Woodbridge,  97 
Md.  629,  55  A.  444;  Hurck  r.  R.  Co., 
L'52  Mo.  39,  158  S.  W.  581;  Firebaugh 
'.  Co.,  40  Wash.  658,  82  P.  995,  2  L. 
n.   A.   (N.  S.)   836. 

See  Tlorida,  etc.  Co.  v.  Carter   (Ha.). 
65  S.  254. 

roH^rn.— Burden   never  shifts.    Abilene, 
etc.  R.  Co.  r.  Burleson  (Tex.  Civ.),  157 
S.  W.  1179. 
Failure  to  make  scheduled  connections 

and    of    conductitr    to    inform    p;is.sciig(>r 
of  opportunity  to  ilo  so  raises  presump- 
tion   of    negligence.      Tnber    r.    R.    Co^ 
M   S.  C.  317,  02  S.  E.  311. 
Ry  statute.— New  Orleans  etc.  R.  Co.  i\ 
'■ole,  101    Miss.   173.  57  S.  556. 
To    rebut    presumption    carrier    is    not 
biiiuiil     to     satisfactorily     account     for 
c!uisi>   of  accident.      Norfolk    R.   Co.    r. 
'^'.inlinson    (Vn.),   81   S.   E.   89. 
900-47     Price  r.  R.  Co.,  75  Ark.  479, 
-^  S.  W.  575,  112  Am.  St.  79;   Kohner 


r.  Co.,  22  App.  Cas.  (D.  C.)  ISl,  62  L. 
B.  A.  875;  Chicago  T.  Co.  v.  Mommsen, 
M7  111.  Ajip.  ;j.-.3;  Chicago,  etc.  Co.  v. 
Crosby,  109  ill.  App.  644;  McGinn  C. 
R.  Co.,  118  La.  811,  43  S.  450;  Vazoo, 
etc.  R.  Co.  V.  Humphrey,  83  Miss.  721, 
36  S.  154;  Trotter  v.  R.  Co.,  122  Mo. 
App.  405,  99  S.  W.  508;  Woas  r.  Co., 
198  Mo.  664,  96  S.  W.  1017,  7  L.  R.  A. 
(N.  S.)  231;  Liucoln  T.  Co.  r.  Heller, 
72  Neb.  127,  100  N.  W.  197,  102  N.  W. 
262;  Lincoln  T.  Co.  r.  Webb,  73  Neb. 
136,  102  N.  W.  25S;  Oott  r.  R.  Co.,  110 
App.  Div.  18,  96  N.  Y.  S.  945;  Goss  C 
K.  Co.,  48  Or.  439,  87  P.  149;  Spear  r. 
R.  Co.,  3  Pa.  C.  C.  472,  s.  c.  5  Pa.  C.  C. 
393;  Ault  r.  Cowan,  20  Pa.  Super.  616 
(carrier  must  be  connected  with  in- 
jury) ;  Anderson  v.  R.  Co.,  77  S.  C.  434, 
58  S.  E.  149;  Adams  v.  R.  Co.  (Tex. 
Civ.),  137  S.  W.  437;  Galveston,  etc.  R. 
Co.  r.  Crier,  45  Tex.  Civ.  434,  100  S. 
\V.  1177  (no  7ire8um[)tion  where  facts 
show  derailment  caused  bv  cv(done); 
Allen  V.  R.  Co.,  35  Wa.sh."  22i,  77  P. 
204. 

The  mere  fact  of  the  accident  is  not 
siillicicrit  to  impose  liabilitv.  Grand 
Raj. ids  ic  Ind.  R.  Co.  r.  Co.,"  172  Mich. 
270.  137  N.  W.  551,  cit.  he  Baron  f, 
.Toslin,  41  Mi(h.  313.  2  N.  W.  36;  Ren- 
ders V.  Grand  Trunk  R.  Co.,  144  Mich. 
3S7,  108  N.  W.  3ns. 

Fact  of  passenger's  death,  without 
showing  canst',  raises  no  presumption. 
Western  M.  R.  Co.  r.  S.,  95  Md.  637, 
"3   A.  909. 

910-48  Hopper  r.  R.  Co.,  155  Fed. 
'::?.,  SI  C.  C.  A.  21;  Feitl  r.  R.  Co.,  US 
III.  Api..  3S1:  BrnfT  r.  R.  Co.  (Ky.),  121 
8.  W.  475  (rule  does  not  apply  to  pros- 
jiectivo  passenger);  Dunlap  r.  R.  Co., 
145  Mo.  App.  215,  129  S.  W.  262;  Go8« 
r.  R.  Co.,  48  Or.  439,  87  P.  149;  Shelton 
r.  R.  Co.,  S6  S.  C.  98,  67  S.  E.  899; 
Sullivan  r.  R.  Co.,  85  S.  C.  532.  67  S. 
E.  905;  Missouri,  etc.  Rv.  Co.  r.  Mor- 
gan &  Bros.  (Tex.  Civ.), '146  S.  W.  337; 
rhristensen  r.  R.  Co.,  35  T'tah  137.  99 
P.  676;  Norfolk  &  W.  R.  Co.  r.  Rhodes, 
109  Va.  17<>.  63  S.  E.  445. 
While  the  burden  is  always  upon  the 
plaintilT  to  establish  his  right  to  re- 
cover by  the  preponderance  of  the  evi- 
dence, in  cases  where  the  causes  of  the 
accident  are  peculiarly  within  the 
knowledge  of  the  defendant,  proof  of 
the  happening  of  the  accident  ostflb- 
lishes  a  prima  facie  case  which  calls 
for  rebuttal  and  explanation  on  the 
part    of   the   defendant.     The   plaintiff 


855 


Vol  2 


r.i /.7.7 /■;/.•  .< 


hy  i>roving  tlir  ai-fiilnit  has  a<ltluci'il 
rpasoiinblti  cvidtMu-c,  ou  whiili  the  ju- 
rors may,  if  they  tliiiik  fit,  liiui  a 
vontirt  for  him.  \Va»h.-Va.  H.  C'o.  r. 
I<oiikiuj,'ht,  113  Va.  Onu,  7")  S.  K.  103:2. 
911-19  Central  K.  Co.  r.  Brown,  Ifi.l 
Ala.  103.  -)!  S.  oR.-.;  Southern  K.  Co. 
r.  runiiin;:ham.  123  Ga.  90,  50  S.  E. 
979;  DiorUniann  r.  R.  Co.,  14a  la.  250, 
ILM  X.  W.  670;  Fit*h  r.  Co..  121  la. 
663,  100  N.  W.  CIS;  Louisville  &  N. 
R.  Co.  r.  Beanl,  2S  Ky.  1,.  R.  921,  90 
S.  W.  911  (passen;;er  thrown  from  car 
I'y  persons  unknown');  Waiisworth  r.  R. 
Co..  182  Mass.  572.  ()6  N.  K.  421;  Ri.o 
r.  R.  Co.,  153  Mo.  Ap|>.  35,  131  S.  W. 
374;  Rav  v.  R.  Co..  147  Mo.  Ayy.  332, 
120  S.  W.  543;  Feil  r.  R.  Co.,  77  N.  J. 
L.  502,  72  A.  302;  Willi for.l  r.  R.  Co., 
S5  S.  C.  301,  67  S.  E.  302. 
911-50  Denver  Tramwav  Co.  r.  Hills, 
50  Polo.  32S,  110  P.  125;  Viacher  r.  R. 
Co.,  250  Til.  572.  100  X.  E.  270;  Cas- 
telano  r.  R.  Co..  149  111.  App.  250;  Me- 
Fad.len  r.  R.  Co.,  149  Til.  App.  29S; 
Kuttner  r.  R.  Co.,  80  N.  J.  L.  11,  77 
A.  470.  aff.  81  N.  J.  I..  731,  SO  A.  1135; 
Knaisih  r.  Joline.  123  X.  Y.  S.  412; 
Xelson  r.  R.  -Po..  92  S.  C.  151,  75  S.  E. 
408;  Paris,  et.-.  R.  Co.  r.  Robinson,  53 
Tex.  riv.  12.  114  S.  W.  058;  Xorvell  V. 
R.  Co..  07  W.  Va.  407,  08  S.  E.  288. 
Presumption  statutory. — Easley  v.  R. 
Co.,  90  Nfis-).  non,  "It  S.  491. 
Assault  by  alleged  officer.— TJur.len  on 
passenger  to  show  <lt'fen.lant 's  knowl- 
eflire  that  assailant  was  not  actinjr  olTi- 
oially  or  was  wrongfully  acting  colore 
ofTicii.  Xashville,  etc.  Co.  v.  Crosby 
''.Mn.V   02  S.   8«59. 

912-.'>1  Hunterson  v.  Co.,  205  Pa. 
508,  .55  A.  543.  Contra.  Miles  r.  R.  Co., 
90  Ark.  485,  119  S.  W.  837.  See  Choc- 
taw, etc.  R.  Co.  r.  ITickev,  81  Ark.  579, 
99  S.  W.  839;  File  r.  R.'  Co.,  7  Penne. 
rpol.)  103.  so  A.  023. 
Safe  place  at  stopping  point. — Tlie  l.nr- 
flen  of  showing  negligence  in  this  re- 
panl.  anrl  that  such  negligence  is  the 
proximate  cause  of  jilaintifT's  injuries, 
is  upon  the  plaintifT.  Rist  r.  Transit, 
230  T'a.  218.  84  A.  087. 
912-52  Texas,  etc.  R,  Co.  r.  Card- 
ner,  114  Fed.  ISO,  52  C.  C.  A.  142; 
Dieckmann  r.  R.  Co.,  145  la.  250,  121 
X.  W.  070;  Metropolitan  R.  Co.  r.  War- 
ren. 74  Kan.  244.  69  P.  050,  86  P.  131; 
Willi  ford  r.  R.  Co..  85  S.  C.  301.  67  S. 
E.  302  Hnsufficient  lights  at  station  and 
negligent  placing  of  truck). 
A  start  with  no  warning  while  many 


still  boarding  train. —  Pennsylvania  R. 
Co.  r.  Stockton,  1S4  Fed.  422,  106  C,  C. 
A.  433. 

"Plaintiff  became  a  passenger  tho 
instant  she  started  to  board  the  car 
and  it  became  tho  duty  of  the  oper- 
ators of  the  ear  not  to  start  it  until 
she  had  been  given  a  reasonable  op- 
{lortunity  to  rench  a  place  of  compar- 
ative safety  whicdi,  iu  this  instance, 
owing  to  tho  crowded  condition  of  tho 
car,  meant  a  place  in  the  rear  vesti- 
l>ulo  where  she  could  stand  and  sup- 
port her.self  by  using  the  handholds. 
Tlie  jury  were  entitled  to  draw  tlio 
inferences  that  jdaintifT  was  injured 
by  a  premature  start  of  the  car  while 
she  was  in  an  insecure  position,  and 
tliat  the  negligence  in  thus  starting 
was  the  proximate  cause  of  her  injurv.'' 
Conwav  r.  R.  Co.,  161  Mo.  App.  81,  142 
S.    W.    1101. 

912-53  Grinin  r.  R.  Co.,  1  Cal.  App. 
078,  82  P.  10S4;  O'Callaghan  r.  Co., 
242  111.  330,  89  X.  E.  1005  (aj. plying 
rule  to  scenic  railroail  in  amusement 
park);  Lake  Erie  &  W.  R.  Co.  v.  Cot- 
ton, 45  Ind.  Ai>i).  5S0,  91  X.  E.  253; 
Evansville,  etc.  R.  Co.  t\  Mills,  37  Ind. 
App.  598,  77  X.  E.  60S;  Lancon  r.  R. 
Co..  127  La.  1,  53  S.  305;  Ahem  r.  R. 
Co.  210  Mass.  500,  97  X.  E.  72;  Elliott 
r.  R.  Co..  157  Mo.  App.  517,  138  S.  W. 
003;  Redmon  r.  R.  Co.,  185  Mo.  1,  84 
S.  W.  20;  Todd  v.  R.  Co.,  120  Mo.  App. 
084,  105  S.  W\  671;  Willis  r.  R.  Co., 
Ill  Mo.  App.  580,  86  S.  W.  507;  Xocita 
r.  R.  Co.,  89  Xeb.  209,  131  N.  W.  214; 
Thomas  v.  R.  Co.,  Ill  App.  Div.  332, 
97  X.  Y.  S.  658.  aff.  188  X.  Y.  028,  81 
X.  E.  1169;  Tilton  r.  Co.,  231  Pa.  63, 
79  A.  877;  Davis  r.  R.  Co.,  83  S.  C.  66, 
04  S.  E.  1015;  Missouri,  etc.  R.  Co.  v. 
Stone  (Tex.  Civ.),  125  S.  W.  587  (in- 
jured in  car  standing  in  vard);  Lewis  r. 
R.  Co.  (Tex.  Civ.).  124  S.  "W.  1006 
(riding  on  freight  train). 
Comp.  Ya/oo.  etc.  R.  Co.  r.  Humphrey, 
83  Mi.-^s.  721,  30  S.  154;  Young  r.  R.  Co. 
(^ro.  App.),  84  S.  W.  175  (jerks  on 
freight  train);  Hawk  r.  R.  Co.,  130  Mo. 
App.  058.  108  S.  W.  1119;  Bussell  r.  R. 
Co..  125  Mo.  App.  441,  102  S.  ^V.  01 S; 
White  r.  1?.  Co..  215  Pa.  402,  04  A. 
070  (question  for  jury). 
Where  .  passenger  was  riding  on  plat- 
form burden  on  him  to  prove  necessity 
thorefnr  Alabama.  G.  S.  R.  Co.  r.  Gil- 
bert. 0  Ala.  Apj..  372,  00  .S.  542. 
Defendant  may  show  the  condition  of 
the  person  thrown  against  plaintiflf  80 
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that  the  jury  could  say  whether  it 
was  duo  to  the  condition  of  the  per- 
son or  the  rapid  running  and  lurdiiny 
of  the  car.  Birniingliani  K.,  L.  &  P. 
Co.  f.  llunnicutt,  3  Ala.  App.  448,  57 
S.  262. 

9ia-54  Fitch  V.  Co.,  124  la.  66.j,  inn 
N.  W.  618;  Moser  v.  R.  Co.,  2.1  Ky. 
L.  K.  154,  74  S.  W.  109n;  Partolow  r. 
B.  Co.,  196  Mass.  24,  SI  N.  E.  894; 
Timms  v.  R.  Co.,  183  Mass.  193,  66  N. 
E.  797;  St.  Louis,  etc.  R.  ("o.  v.  Gosnell, 
23  Okla.  588,  ini  P.  1126;  Wile  v.  U. 
Co.,  72  Wash.  82,  129  P.  889.  See  Con- 
roy  r.  R.  Co.,  139  Mich.  173,  102  N.  W. 
641,  104  N.  W.  319;  Rhea  r.  R.  Co.,  Ill 
Minn.  271,  126  N.  W.  S23;  Hirsch  v.  R. 
Co.,  48  Misc.  527,  96  N.  Y.  S.  259; 
Flvnn  r.  Co.,  48  Misc.  529,  96  N.  Y.  S. 
2r)9;  .Tohnson  v.  R.  Co.,  88  N.  Y.  S.  866. 
913-55  Chicago,  etc.  R.  Co.  r.  Rural, 
127  111.  App.  652,  224  111.  324,  79  N. 
E.  686;  Wabash  R.  Co.  r.  Jellison,  124 
111.  App.  652;  Morgan  r.  R.  Co.,  32  Kr. 
L.  R.  330.  105  S.  W.  961;  Davis  r.  R. 
Co.,  113  Ky.  267,  68  S.  W.  140;  West- 
ern M.  R.  Co.  V.  S.,  95  M.l.  637,  53  A. 
969;  Cooper  V.  Co.,  224  Mo.  709,  123  S. 
W.  848  (unless  specific  acts  of  negli- 
pence  alleged);  Ferguson  r.  R.  Co.,  123 
Mo.  App.  590,  100  S.  W.  537;  Evers  r. 
Co.,  116  Mo.  App.  130.  92  S.  W.  118; 
Winter  r.  R.  Co.,  49  Misc.  131,  96  N. 
Y.  S.  1009;  Dougherty  r.  R.  Co.,  213 
Pa.  3-16.  62  A.  926;  Dearden  v.  R.  Co., 
33  Utah  147,  93  P.  271:  Firebaugh  r. 
Co.,  40  Wash.  658,  82  P.  995,  2  L.  R.  A. 
(N.  S.).   836. 

Fall  of  elevator. — TTubener  v.  Heide,  73 
App.  Div.  200,  76  N.  Y.  S.  758,  And 
see  Sj)ringcr  v.  Schultz,  lOo  111.  App. 
544;  Orcutt  r.  Co.,  201  Mo.  424.  09  S. 
W.  1062;  Griffin  r.  Manico,  174  N.  Y. 
505,  66  N.  E.  1109,  74  App.  Div.  371, 
77  N  Y.  S.  626.  Rut  see  "  Xogligence." 
vol.  8,  p.  879,  note  65,  and  supplement 
thereto. 

Hand  rail  giving  wav.  McCartv  r.  R. 
Co..  lO.i  Mo.  App.  596.  SO  S.  W.  7. 
Gate  on  street  car  giving  wav.  Aston 
f.  Co..  10.1  Mo.  App.  226,  79  S.  W.  999. 
Electric  shock.— D'Arcy  t\  R.  Co.,  82 
App.  Div.  2n.3.  81  N.  Y.  S.  952;  Ver- 
rono  V.  Co.,  27  R.  I.  370.  62  A.  512. 
No  presumption  wlicro  in.iury  caused 
bv  burning  out  of  fuse.  R.  Co.  r.  Car- 
roll. 206  Til.  318.  68  N.  E.  1087,  102  111. 
App.  202. 

Bolt  in  cable  slot. — Chicnco  T'.   T.  Co. 
r  Prosby.  109  TU.   App.  644. 
Ck>llision    from    train    breaking    in    two 


sections.     Feldschneider   i\  R.  Co.,   122 
Wis.   423,  99    X.    W.   1034. 
Heating   of   plate   over    wheel    bv   fric- 
tion.    Powell    r.    R.   Co.,  88   App.   Div. 

i:;:].  84  x.  v.  s.  337. 

Flying   up  of  trap  door. — Baum   v.  R. 

Co.,   ins  X.  y.  S.  2ii5. 

Collapse    of   trap    door. — .lord en    r.    R. 

Co.,  122  :\ro.  A]<\>.  ?,:>,i),  99  s.  w.  492. 

Passenger's  heel  catching  on  step.  Rat- 
tan   r.    R.    Co.,    120    Mo.    App.    270,   96 

s.  w.  :;!.-,. 

Stepping  on  electrified  plate  in  street 
car.  McRae  r.  R.  Co.,  125  Mo.  App. 
562,  102  S.  W.  1032. 
91 1-58  Platform.  Leveret  V.  R.  Co., 
no  La.  399.  34  S.  579. 
914-59  Dinnigan  r.  Peterson,  3  Cal. 
App.  764.  87  P.  218;  Minihan  r.  R.  Co., 
197  Mass.  367.  S3  N.  E.  871- 
915-60  Rvckmon  r.  R.  Co.,  10  Ont. 
L.  R.  (Can.)  419;  Shelton  v.  R.  Co., 
1S9  Fed.  153;  Central  R.  Co.  v.  Geopp, 
153  Ala.  108,  45  S.  65;  St.  Louis,  etc. 
Co.  r.  Osborne,  95  Ark.  310,  129  S.  W. 
537;  Valcnte  r.  R.  Co.,  151  Cal.  534, 
91  P.  481;  Sambuck  r.  R.  Co.,  138  Cal. 
xix,  71  P.  174;  Elgin  T.  Co.  r.  Wilson, 
217  111.  47,  75  N".  E.  436;  Penn.  Co. 
V.  Purvis,  128  111.  App.  367;  Chicago 
C.  R.  Co.  r.  Rural,  127  111.  App.  652; 
Sedotr  V.  R.  Co..  124  HI.  App.  609; 
Darker  v.  R.  Co..  149  111.  App.  520.  aff. 
243  111.  482,  90  N.  E.  1057;  Szc/.ech  r. 
R.  Co.,  157  111.  App.  1.50;  Wo.iczvnska 
r.  Co.,  356  111.  App.  587;  Ind.  U.  Tr. 
Co.  V.  Maher.  17G  Ind.  289.  95  N.  E. 
1012;  New  York.  etc.  R.  Co.  r.  Calla- 
han. 40  Ind.  App.  223.  81  N".  E.  670; 
Larkin  r.  R.  Co..  118  la.  652.  92  X.  W. 
891;  Mitchell  r.  R.  Co..  138  la.  283.  114 
N.  W.  622;  Southern  R.  Co.  r.  Brewer, 
32  Kv.  L.  R.  1374,  108  S.  W.  936.  32 
Kv.  L.  R.  -13.  lO.T  .S.  W.  160;  rhaflfee 
V.  R.  Co..  106  Mass.  484.  82  N.  E.  497; 
Savage  r.  R.  Co..  186  Mass.  203.  71  N. 
E.  531;  Kansas  Citv,  etc.  R.  Co.  r. 
Nichols  CMiss.).  38  S.  371;  Partello  r. 
R.  Co..  240  ^ro.  122.  145  S.  W.  55;  Hunt 
r.  R.  Co..  126  Mo.  App.  79.  103  S.  W. 
108R:  Mngrane  r.  R.  Co..  183  Mo.  119. 
81  S.  W.  1158;  Unas  r.  R.  Co..  Ill  Mo. 
App.  706.  90  S.  W.  1155;  Wilbur  r.  R. 
Co..  no  Mo.  App.  680.  85  S.  W.  671; 
Estes  r.  R.  Co.,  110  Mo.  App.  725.  85  S. 
W.  627;  Goodloe  r.  R.  Co..  120  Mo.  App. 
194.  96  S.  W.  4S2;  TTamilton  r.  R.  Co., 
114  Mo.  App.  .504.  SO  S.  W.  803;  Demp- 
ster r.  R.  Co..  37  Mont.  335.  96  P.  717; 
Murphv  r.  R.  Co..  31  Xev.  120.  101  P. 
322;    Ciirtis   r.   R.    Co.,   151    N.   C.   523, 


357 


Vi>l.  2 


<Ai:i:ii:iis 


6«  S.  K.  .'.yiJ;  Row.lin  r.  K.  Co.,  2US  Pa. 
623,  57  A.  ll-.">;  I'almor  r.  R.  Co.,  20(5 
Pa.  574,  50  A.  4l»,  G3  L.  R.  A.  507; 
Kno8  r.  R.  Co.,  2S  R.  1.  291,  67  A.  5; 
Simono  r.  Co.,  2S  R.  I.  186,  66  A.  202, 
It  L.  H.  A.  (N.  i>.)  740;  O 'Clair  r.  Co.. 
27  R.  I.  44S,  03  A.  23S;  Sutton  f.  R. 
Co.,  82  S.  C,  34o,  64  S.  E.  401;  Rcovoa 
r.  R.  Co.,  24  S.  D.  84,  123  N.  W.  498; 
Harris  r.  Ry.,  52  Wash.  289,  100  P. 
83S;  Williams  r.  R.  Co.,  39  Wash.  77, 
80  P.  1100;  IIowo  r.  Ry.  Co.,  30  Wash. 
569,  70  P.  1100.  60  L.  R.  A.  949;  Rus- 
sell r.  R.  Co.,  47  Wa.sh.  500,  92  P.  2S8; 
Jonlan  v.  Co..  47  Wash.  503,  92  P.  284. 
Soo  infra.  "  NojiliptMi.P."  832  67. 
The  maxim  res  ipsa  loquitur  applies. — 
PtaulTiT  r.  R.  Co.,  243  Mo.  30."^  147  S. 
W.    1032;    Meognn    r.   R.   Co.,    161    Mo. 

App-  -I''.  1-*-  i^-  '^^'-  ll'^-*- 
With    tree    on    right-of-way. — Rice    v. 
Rv.   Co..    l."3    Mo.    App.   3.5,    131    S.    W. 
374. 

Collision  with  car  of  another  line.— 
Osgood  r.  Co..  137  Cal.  2S0,  70  P.  169, 
92    Am.   St.    171. 

Presumption  not  waived  by  alleging 
iaiis<>  with  partitularitv.  Lol>h  r.  R. 
Co..  48  Wash.  23S,  93  P.  420. 
915-«1  Chicago,  otc.  R.  Co.  r.  Grimm, 
25  Tnd.  App.  494.  57  X.  E.  640;  Clark 
C.  R.  Co.,  24  Pa.  Super.  609;  Inter- 
national R.  Co.  r.  Thompson,  34  Tex. 
Civ.  67,  77  S.  W.  439. 
915-62  St.  Louis,  etc.  R.  Co.  v.  Sa- 
vago,  163  Ala.  n.'j,  50  S.  113;  Arkansas 
M.  R.  Co.  V.  Rambo,  90  Ark.  108,  117 
S.  W.  784;  Sloan  r.  Co.,  89  Ark.  574, 
117  S.  W.  551  (though  shown  cause 
is  unaccountable);  Cliicago,  etc.  Co.  »". 
Mee,  218  111.  9,  75   X.  E.  800,  2  L.  R. 

A.  (N.  S.)  725;  Wolf  r.  Co.,  119  111. 
App.  4S1;  Chicago,  etc.  R.  Co.  v. 
Brandon,  77  Kan.  612,  95  P.  573;  Thurs- 
ton r.  R.  Co.,  137  Mich.  231,  100  N. 
W.  395;  Brower  r.  Rorvicp,  74  N.  J.  L. 
193,  64  A.  10.12;  Mun/or  r.  R.  Co.,  45 
Misc.  .568,  91    X.  Y.  S.  21;   Bamberg   r. 

B.  Co.,  53  Misc.  4/)3,  103  X.  Y.  S.  297; 
Fagan  r.  Co..  27  R.  T.  51,  60  A.  672; 
Frroman  r.  Davis  (Tex,  Civ.),  117  S. 
W.   186. 

Cnmp.  Xorth  .Tersev,  etc.  R.  Co.  F. 
Purdv.  112  Fed.  955."  74  C.  C.  A.  125; 
Houghton  r.  R.  Co..  1  Cal.  App.  576,  82 
P.  972:  Jones  r.  R.  Co.,  f»9  Md.  64.  57 
A.  620;  Hamilton  r.  R.  Co..  114  Mo. 
App  504.  89  S.  W.  893:  Walters  r.  R. 
Co.,  48  Wash.  233.  93  P.  419.  Contra. 
Oliveira  r.  Co.  (R.  T).  72  A.  817. 
Presumption   of  negligence   where   im- 


mediate cause  of  injuries  was  plain- 
till 's  jumping  for  fear  of  collision. 
Palmer  r.  K.  Co.,  206  Pa.  574,  ."j6  A. 
I'.»,  o;',  L.  1{.  A.  .507, 
U15-U3  Whittlesey  r.  R.  Co.,  121  la. 
597.  90  X.  W.  516;  Western  M.  C.  Co. 
r.  Sliivcrs,  101  Md.  391,  61  A.  OlS; 
Kgan  r.  R.  Co.,  195  Mass.  159,  80  X. 
K.    (i96. 

916-6-1  So.  Pac.  Co.  r.  Cavin,  144 
Fc.i.  ::iS,  75  C.  C.  A.  350;  .Minahaa 
r.  R.  Co.,  138  Fed.  37,  70  C.  C.  A. 
463;  Winters  f.  R.  Co.,  103  Fed.  106; 
So.  Pac.  Co.  r.  Hogan,  13  Ariz,  34,  108 
P.  240;  Arkansas  C.  R.  Co.  t.  Jansou, 
90  Ark.  494,  119  S.  W.  648;  Bonneau 
r.  R.  Co.,  152  Cal.  406,  93  P.  106; 
McOrew  r.  R.  Co.,  142  111.  App.  210; 
Hill  1-.  R.  Co.,  126  111.  Aj.p.  152;  Brim- 
mer V.  R.  Co.,  101  111.  Aj>p.  198;  Cin- 
cinnati, etc.  R.  Co.  r.  Bravard,  38  Ind. 
App.  422,  76  X.  E.  899;  Indiana,  etc. 
T.  Co.  V.  McKinney,  39  Ind.  App.  86, 
78  X,  E.  203;  Indianapolis  St.  R,  Co, 
r.  Schmidt,  163  In. I.  360,  71  X.  E,  201; 
Croak  v.  R.  Co.,  123  la.  349,  98  X.  W. 
8S4;  Louisville  St.  R.  Co.  r.  Brownfidd, 
29  Kv.  L.  R.  1097,  96  S.  W.  912;  Recins 
r.  R.  Co.,  126  La.  511,  52  S.  6Sl;  Brown 
r.  R.  Co.,  88  Miss.  687,  41  S.  383; 
O'Oara  v.  Co.,  204  Mo.  724,  103  S.  W. 
."4;  Bowlin  f.  R.  Co.,  125  Mo.  App. 
419,  102  S.  W.  631;  Heydc  r.  Co.,  102 
Mo.  App.  537,  77  S.  W.  127;  Hoskins 
r.  R.  Co.,  39  Mont.  394,  102  P.  988; 
Omaha  St.  R.  Co.  r.  Boesen,  74  Xeb. 
764,  105  X.  W.  303;  Sherman  r.  R.,  33 
X^ev.  385,  115  P.  909,  denying  rehearing, 
111  P.  416;  Swigelskv  v.  R,  Co.,  91  X, 
Y.  S.  3.50;  Klingcr  r.  Co.,  92  App.  Div. 
100,  87  X.  Y.  S.  864;  Overcash  r.  Co., 
144  X.  C.  572,  57  S.  E.  377;  St.  Louis, 
etc.  R.  Co.  r.  Xichols,  39  Okla.  522,  136 
P.  1.59;  Muskogee  E.  T.  Co.  v.  Mc- 
Tntire,  37  Okla.  684,  133  P.  213;  111 
inois  C.  R.  Co.  r.  Porter,  117  Penn.  13, 
94  S.  W.  666;  So.  Pac.  Co.  v.  Blako 
(Tex.  Civ.),  128  S.  W.  668;  Gnlvest.in. 
ot.-.  R.  Co.  r.  Garcia.  45  Tex.  Civ.  229. 
100  S.  W.  198;  Xorton  v.  R.  Co.  (Tex. 
Civ.),  108  S.  W.  1044;  Galveston,  etc 
R.  Co.  r.  Green  (Tex.  Civ.),  91  S.  W. 
380;  Davis  r.  R.  Co.,  42  Tex,  Civ.  55, 
93  S.  W.  222;  St.  Louis,  etc,  R.  Co.  r. 
Harkev,  39  Tex.  Civ.  523,  88  S.  W. 
.506:  Parker  r.  R.,  84  Vt.  329,  79  A.  86.5; 
Pate  r.  R.  Co.,  52  Wash.  166,  100  P. 
324. 

"To  prove  that  the  accident  was  un- 
avoidable, \hr  coinhictor  rind  the  en- 
gineer    testified     that     the     track     and 
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equipment  were  apparently  in  good  con- 
dition, but  tliey  dill  not  know  the  cause 
of  the  wreck.  The  section  foreman 
testified  that  the  track  was  in  first- 
class  condition,  and  that  he  surfaced  it 
a  few  days  before  the  accident,  but 
made  no  rail  inspection.  Such  evidence 
is  wholly  insufficient  to  prove  an  un- 
avoidable accident,  or  one  which  hu- 
man prudence,  can  neither  foresee  nor 
prevent."  Brannon  r.  R.  Co.,  129  La. 
9 Hi,  57  S.  172. 

918-65  Comp.  Chicago,  etc.  Co.  f. 
Leonard,  126  111.  Ajip.  18t»;  Cassady 
f.  R.  Co.,  184  Mass.  15G,  GS  N.  E.  10, 
63  L.  R.  A.  28.5;  Hamilton  v.  R.  Co., 
114  -Mo.  Ai)p.  504,  S9  S.  W.  893;  Logan 
f.  R.  Co.,  1S3  Mo.  582,  82  S.  W.  IJii; 
D'Arcy  v.  R.  Co.,  82  App.  Div.  263,  8] 
N.  Y.  S.  952. 

Tall  of  elevator. — Orcutt  r.  Co.,  201 
Mo,  4l'1,  !ti»  8.  W.  1062.  Comp.  supra, 
913-55. 

918-66     Chicago   City   R.   Co.   v.   Car- 
roll. 206  HI.  31 S,  OS  X.  E.  10S7. 
Device  for  registering  fares. — Weir   r. 
R.  Co.,  112  App.  Div.  109,  98  N.  Y.  S. 
268. 

Car  window, — Cleveland,  etc.  R.  Co.  v. 
Hadlcv,  170  Ind.  204,  82  N.  E.  1025, 
16  L.  K.  A.  (N.  S.)  527.  Contra,  Strom- 
bel  r.  R  Co.,  110  App.  Div.  23,  96  N. 
Y.  B.  903. 

Falling  trolley  pole. — Cincinnati  T.  Co. 
f.  IToIzonkamp,  71  O.  St.  379,  78  N.  E. 
529.  6  L.  R.  A.  (N.  S.)  SOO. 
918-70     It  is  presumed   Pullman  por- 
ter   exercised    control    over    interior    of 
sleeping   car   with    consent    of    railroad 
conii>anv.      Louisville    &    X.    R.    Co.    v. 
Church,' 155  Ala.  329,  46  S.  457. 
918-71     Louisville    &    N.    R.    Co.    r. 
Church,  155  Ala.  329,  46  S.  457;   Hud- 
dlcston   V.  R.  Co.,  90   Ark.  378,   119   S. 
W.  280   (throwing  mail   sack   by  postal 
clerk   and   speed   of   train);   Georgia   R 
Co.    r.    Adams,    127    Ga.    40S,    .16   8.    K. 
409;  Hehblethwaite  r.  R.  Co.,  192  Mass. 
295,    78   N.    E.    477;    Smith    r.   Co.,    120 
Mo.   App.   328,  97   S.   W.   218;    Allen  r. 
R.  Co..  ?5  W:ish.  221,  7/  P.  204. 
Bear    fender    down.      Whilt    r.    Public 
Servico.  71   \.  .T.  T-.   141,  64   .\.  972. 
Sparks  and  cinders. — St.  Louis,  etc.  R. 
Cr.    r.    Parks    (Tex.    Civ.),    73    S.    W. 
439. 

Piece  of  coal  from  tender.  Louisville 
&  X.  R.  Co.  r.  Revnolds.  24  Kv.  L.  R. 
1102.  71   S.  W    .=ilfi. 

Hand  of  conductor  striking  passenger 
in    grasping   for    rail.      Kohner    v.   Co., 


22  App.  Cas.  (D.  C.)  Isl,  62  L.  K.  A. 
875. 

919-72  See  Spear  r.  R.  Co.,  5  Pa.  C, 
C.  393. 

Explosion  on  street  car. — Patterson  v. 
R.  Co.,  147  Cal.  178,  81  P.  531;  Brod 
i\  Co.,  115  Mo.  App.  202,  91  S.  W.  993; 
Trotter  v.  R.  Co.,  122  Mo.  App.  405, 
99  S.  W.  508;  German  v.  R.  Co.,  107 
App.  Div.  354,  95  N.  Y.  S.  112. 
919-75  No  prosumjition  where  pas- 
senger alighted  at  street  remote  from 
home.  Georgia  R.  Co.  v.  McAllister, 
126  Ga.  447,  54  S.  E.  957,  7  L.  R.  A. 
(X.   S.)    1177. 

919-76  Joyce  v.  R.  Co.,  147  Cal.  274, 
s2  P.  204;  Colorado  Si)r.  Co.  v.  Petit, 
37  Colo.  326,  86  P.  121;  Freeman  v 
Tr.  Co.  (Del.),  80  A.  1001;  Coyle  r.  R 
Co.,  7  Penne.  (Del.)  454,  80  A.  638; 
Reiss  V.  R.  Co.  (Del.),  67  A.  153;  Mas- 
terson  v.  R.  Co.,  20]  X.  Y.  499,  94  N. 
E.  1086,  rev.  120  X.  Y.  S.  1134;  Blake 
r.  R.  Co.,  57  W.  Va.  300,  50  S.  E.  408 
Comp.  Chicago,  etc.  R.  Co.  f.  Winfrey, 
67  Xeb.  13,  93  X.  W.  526;  Barnes  V. 
R.  Co.,  42  Misc.  622,  87  X.  Y.  S.  608. 
See  Louisville  &  X.  R.  Co.  v.  Dver,  152 
Kv.  264,  153  S.  W.  194;  Ft.  Worth,  etc 
R."  Co.  V.  Taylor  (Tex.  Civ.),  153  S.  W. 
355. 

Invitation  to  alight. — Kearnev  r.  R.  Co., 
ins  X.  C.  521,  74  S.  E.  593  stopping  at 
usual  place  for  passengers  to  leave 
train. 

Engineer's  offer  to  slacken  speed  to 
permit  ]inssoiigor  to  .iumji  ofT  at  round 
liouse  not  admissible  withotit  jtroof  of 
his  authoritv  to  do  so.  Clark  v.  B. 
Co.,  KU  Cal".  363,  123  P.  1032. 
920-77  Kefauver  r.  R.  Co.,  122  Fed. 
966;  St.  Louis,  etc.  R.  Co.  r.  Briggs, 
87  Ark.  581,  113  S.  W.  644  (statute); 
Barringer  r.  R.  Co.,  73  Ark.  548,  85 
S.  W.  94,  87  S.  W.  814;  Kansas  City 
S.  R.  Co.  r.  Davis.  S3  Ark.  217,  103 
S.  W.  603;  Ren  fro  r.  R.  Co.,  2  Cal. 
.\pp.  317.  84  P.  357;  Boone  r.  Co.,  139 
Cal.  490.  73  P.  243;  Codv  r.  R.  Co.,  148 
Cn\.  9.1.  82  P.  666;  Denver,  etc.  T.  Co. 
r.  Rush,  19  Colo.  App.  70,  73  P.  664; 
Citv  &  S.  R.  Co.  r.  Svedborg,  20  App. 
Cas.  (D.  C.)  543:  Kehan  r.  R.  Co..  28 
■App.  Cas.  (D.  C.)  108;  Georgia  R.  Co. 
r.  Reeves.  123  Ga.  697.  51  S.  E.  610; 
Pierce  r.  R.  Co..  9  Ga.  App.  666.  72  a 
E.  66;  Winona  &  W.  R.  Co.  r.  Rousseau, 
IS  Ind.  .\i«p.  248,  re?  X.  E.  lO?"*:  Thosa- 
peake.  etc.  Co.  r.  Borders.  140  Kv.  54S 
131  S.  W.  388;  111  ronr.  R.  To  v.  Tlurti 
142  Ky.  198,  134  S.  W.  144;   Houghton 
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I.  R.  Co..  2r>  Ky.  L.  R.  nHS,  SI  S.  \V 
oU"»;  I'liitoiJ  R.  Co.  r.  \Voo«ibri<l},'i',  1*7 
M«l.  6-.'9,  oj  A.  444:  Hfll  r.  R.  Co..  IJ.'. 
Mo.  App.  (5t5(),  lo:{  S.  W.  Ill;  Liiwoln 
T.  Co.  r.  ShcpluTil.  74  N»'l>.  M'tH,  lt)4  N. 
W.  SS2.  107  N.  \V.  7r)4;  I'mil  r.  R.  Co., 
30  rtnh  41.  S3  P.  Tx^S. 
020-78  Louisnllo  &  X.  R.  Co.  r. 
Boar.l,  t:*<  Ky.  L.  R.  921,  90  S.  W.  9  M ; 
Wt'strrn  M.R.  Co.  r.  S.,  P.")  Mtl.  t>37, 
r.3  A.  9(?9:  Mitchell  r.  R.  Co..  132  Mo 
App.  143.  112  S.  W.  291;  Buss.-ll  r.  R. 
Co.,  12")  Mo.  App.  441.  102  S.  W.  613; 
Erwin  r  R.  Co.,  94  Mo.  App.  2S9,  OS 
S.  W.  SS.  Comp.  Cl)i,nj.'o,  ct.-.  R.  Co. 
r.  Mann.  78  Xeb.  541.  Ill  N.  \V.  379. 
Long  delay  in  making  counection.s 
rni.>««'S  prosuinj>tion  of  nojiii^-tMifO  in 
favor  of  passon^or  tlii'rrhy  put  to  ox- 
pcnso  and  loss  of  time.  NiiiIIi;;nn  r, 
R.  Co.,  S4  S.  C.  171.  0.-)  .S.  K.  1)4.1; 
Fahor  r.  R.  Co.,  84  S.  C.  291.  66  S.  E. 

Evidence    to    overcome    statutory    pre- 
siuiiption  must  <ii\*iriy  show  li«.\v  injury 
Oi'i'urro<l    and    cstaMish    faita    oxonrrat 
inu  cDiuprinv.     Ka.slov  r.  R.  Co.,  96  Misa. 
.?96,  50  S.  491. 

920-79  Davis  r.  R.  Co..  S3  S.  C.  66, 
64  S.  E.  101. J  (failuro  to  stoji  at  flag 
station  to  permit  i>asson^'er  to  ali^'kt). 
See  Blunicnthal  c.  Co.,  129  la.  322,  105 

N.  w.  r.ss. 

Condition  of  cars  after  accident  mav 
1.0  shown.  Kl^'in.  v\r.  ]{.  Co.  r.  Wii 
pon.  217  111.  47,  75  X.  E.  436;  Inter- 
national, etc.  R.  Co.  r.  Duncan  (Tex. 
Civ.),  121  S.  W.  362  (illness  of  an- 
other person  in  another  comjiartment 
of  coach  may  be  shown  on  issue  as  to 
it«  unsanitary  condition  and  connection 
thcrrwifh  of  fdaintifT's  illness). 
922-82  As  bearinfr  upon  rate  of 
speed  it  may  be  shown  train  was  be- 
hind time.  St.  Loiiis,  etc.  R.  Co.  r. 
Savat'c.  163  Ala.  .'5.  ."0  S.  113. 
022-8-I  Lack  of  required  appliances 
for  ilevator.  Ohio.  etc.  Co.  r.  Bouris, 
146  Kv.  612.  143  .«<.  W.  16;  Chesapeake 
&  O.  R.  Co.  r.  Fiurke,  147  Kv.,  694,  145 
8.  W.  370;  Bullock  r.  Co.,  24  R.  I.  50, 
52  A.  122;  Parker  v.  R.,  84  Vt.  329, 
79   A.   '*65. 

92  1-85  Gorman  r.  R.  Co.,  194  X.  Y. 
4'<«>.   '>7   X.   E.  6S2. 

924-86  St.  Louis,  etc  R.  Co.  r.  Thur 
man  (Ark.),  161  S.  W.  1054;  St.  Louis, 
ftc.  Co.  r.  Evans.  99  Ark.  69.  137  S. 
W.  56S:  Chicago,  etc  R.  Co.  r.  Brandon. 
77  Kan.  612.  95  P.  573;  Ohio  &  K.  R. 
Co.   r.  Beuris,   14C  Ky.  612,   143  S.  W. 


16;  Parker  i.  R..  84  Vt.  329,  79  A. 
S65.  See  Walling  r.  R.  Co.,  48  Tex 
Civ.  35,  106  S.  W.  417. 
That  street  car  brakes  jireviously  held 
•  iocs  not  rcl>ut  presumption  of  negli- 
gence. Dougherty  r.  R.  Co.,  213  Pa. 
3115.   62   A.  926. 

92  1-87  Cronk  r.  R.  Co.,  123  la.  349, 
9S  X.  W.  SS4;  Logan  r.  R.  Co.,  ls3 
Mo.  5S2,  S2  S.  W.  126;  Potomac,  etc. 
R.  Co.  r.  Chichester,  113  Va.  333,  74  S. 
E.    162. 

92-1-88  Crowded  condition  of  ve- 
hicle inadmissihlc  in  ;n  tion  for  injury 
caused  in  alighting  on  dangerous  l)lat- 
form.  Scale  r.  R.  Co.,  21-f  Mass.  59, 
10(1  \.  K.   1(120. 

925-90  Evidence  as  to  grades,  curves 
and  cuts  in  vicinity  of  collision,  ad- 
missible as  descriptive  of  situation. 
Harris  V.  R.  Co.,  52  Wash.  289,  100  P. 
S3S. 

Evidence  of  defendant's  custom  In  dis- 
charging passengers,  Inunaterial  wlicro 
there  is  conflict  as  to  who  was  at  fault. 
McKav  f.  Co.,  51  Wash.  679,  99  P. 
11130.  ■ 

926-91  Texas  Tr.  Co.  v.  Hanson 
(Tex.  Civ.),  143  S.  W.  214;  Bates  v. 
R.  Co.,  140  Wis.  235,  122  ^^  W.  745 
Nafet.v  of  baggage  room). 
Excessive  speed  wliile  jmssing  switch. 
Texas,  etc.  H.  Co.  r.  Clippenger,  47  Tei. 
Civ.  r.in.  106  S.  W.  155. 
Rules  of  carrier  inadmissible  either  to 
show  negligence  or  lack  of  it.  Louis- 
ville &  N.  R.  Co.  r.  Dvcr,  152  Ky.  264, 
153  S.  W.  194.  But  see  vol.  10,  p.  570; 
vol.  14,  p.  711.  Admissible  to  show 
whether  emploves  knew  passenger  car- 
ried beyond  destination  was  on  train 
and  could  have  informed  him  of  his  des- 
tination. Louisville  &  X.  R.  Co.  r.  Seale, 
160  Ala.  5s4,  49  S.  323.  Xot  admis- 
sible if  they  re<piiro  more  of  servants 
than  law  requires.  Chicago,  etc.  R. 
Co.  r.  Lami.nmn,  IS  Wvo.  106,  104  P. 
533. 

927-92  Alitchell  r.  R.  Co.,  138  la. 
2^3,  114  X.  W.  622;  Murrav  r.  R.  Co., 
25  R.  I.  209,  55  A.  491;  Xickles  r.  R. 
Co..  74  S.  ':.  102.  54  S.  E.  255. 
It  may  be  shown  platform  constructed 
like  those  in  general  use.  Foil  f.  R. 
Co..  77  X.  .1.  L.  502,  72  A.  362. 
928-9S  Fisher  v.  R.,  75  X.  H.  184, 
72  A.  212  (platform  on  two  levels;  evi- 
dence others  slipped  as  plaintiff  did, 
though  without  injury,  admissible  in 
discretion  of  court).  Comp.  Overcaah 
r.  Co.,  144  N.  C.  572,  57  N.  E.  377. 
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Por  limitations  of  this  rule  see  Den- 
ver Citv  Traiiiwu}'  Co.  r.  Hills,  ."iO  Colo, 
32S,    116    P.    125. 

Prior  assaults. — lTi<liaiiai)oIis  St.  R.  Ca 
r.  Dawson.  31  Iiul.  A). p.  Go;l,  08  N.  E. 
90r<. 

Alighting  of  other  passengers  without 
injury  tannot  be  shown.  .Mcrrvman  t. 
K.'  Co..  133  la.  591,  113  X.  \V.  3.17. 
929-96  Contra,  Louisville  i:  X.  R.  Co. 
r.  Poale.  160  Ala.  .5S4,  49  S.  323  (first 
time  passonfjer  carried  boyoml  station). 
See  Union  T.  Co.  v.  Sullivan,  3.S  Ind. 
App.  513,  76  N.  E.  116.  Contra,  Denver 
Citv  T.  Co.  V.  Hills,  50  Colo.  328,  116 
P.  125. 

Evidence  to  show  a  collision  of  a  dif 
ferent  nature  ahmit  the  same  time  as 
accident  complained  of  hel<I  inadinis 
Bible.  Central  of  Ga.  R.  Co.  r.  Teaslcy 
(Aln.l.   65  S.  981. 

93O-09  See  Woas  r.  Co.,  198  Mo. 
fit'-).  W  S.  W.  ini7.  , 
Limited  fitness  and  capacity  of  earrier 
may  be  shown,  as  may  its  princijial 
business;  evidence  of  customary  care 
of  well  constructed  and  operated  roads 
of  same  class,  admissible  on  question 
of  neglipence.  Campbell  r.  R.  Co.,  107 
Minn.  358,  120  X.  W.  375. 
930-1  Central  R.  Co.  r.  Carleton,  163 
41a.  62,  51  S.  27;  Emerson  v.  R,  Co., 
4(5  Mont.  454,  129  P.  319;  Owens  r.  R. 
Co..  152  N.  C.  439,  67  S.  E.  993  (ad- 
vice of  conductor);  Freeman  r.  Puck- 
ett.  56  Tex.  Civ.  126.  120  S.  W.  514 
(conditions  preventing'  passenj^cr  alight- 
inp). 

Statements  made  afterwards  inadmis- 
sible. Louisville  &  X.  R.  < 'o.  V.  Moore, 
150  Ky.  fi92,  150  S.  W.  S49, 
Acts  occurrii»g  in  another  state  may 
be  shown  in  tort  m  tiun.  ral)er  r,  R, 
Co.,  SI  S.  C.  317.  62  S.  K.  311. 
932-2  Anderson  r.  R.  Co.,  134  Ky. 
343.  120  S.  W.  298;  Marcum  r.  R.  Co., 
139  Mo.  App.  217.  122  S.  W.  1148 
(in.jurv  inflicted  after  plaintiff  alijrht- 
ed);  Rolles  r.  R.  Co.,  134  Mo.  App. 
696,  115  S.  W.  459  (exhibition  of  bap- 
pape  check  to  conductor  as  evidence  of 
pood  faith). 

932-3  Louisville,  etc.  Co.  r.  Cornel- 
iuB  (Ala.),  62  S.  710;  Trumbull  r.  Dona- 
hue. 18  Colo.  App.  460.  72  P.  6S4; 
South  C,  etc.  R.  C/).  r.  Riepler.  26  Ky 
L.  R.  666,  82  S.  W.  382;  Redmond  r. 
R.  Co..  185  Mo.  1.  «54  S.  W.  26.  See 
Wnponer  r.  R.  To..  11«  Mo.  App.  239. 
94  S.  W.  293;  Plackmnn  r.  R.  To..  68 
N.  J.  L.   1,  52   A.  370;    Weinstein   r.   R. 


Co.,  52  Misc.  408,  102  X.  Y.  S.  512; 
Cain  r.  R.  Co.,  74  S.  C.  89,  54  S.  E. 
244. 

Declaration  of  agent  as  to  past  trans- 
action  in   action    for   havinp   to   cli.inpe 
cars.     Louisville  &   N.  R.  Co.   r.  Thorn- 
ason,  6  Ala.  App.  365,  60  S.  500. 
Conversation     between     engineer     and 
conductor  out  of  presence  of  plaintiff 
not    admissible    as    \>nvi    of    res    pestae. 
Stewart   '•.   p.  To..   H";    111.  App.  652. 
Acts  and  statements  of  agent  may  be 
proved  in  action  for  delay  in  transport- 
ing pawsenpers      Mulligan   f.  R.  Co.,   84 
S.   C.    171,   65   S.    E.    1040. 
Contra    as    to    self  serving    declarations 
in   report.     Conner  r.  R.  Co.,  56  Wash. 
310.    105    P.    634. 

933-4  Alabama  Citv  O.  &  A.  R.  Co. 
r.  Sampley.  169  Ala.  372,  .53  S.  142; 
Atlantic,  etc.  R.  Co.  r.  Crosby,  53  Fla. 
400.  43  S.  318.  See  Rirminpham,  etc 
Co.  r.  Clenn  (Ala.),  60  S.  111. 
933-5  Ojdnions  of  bystanders  not  ad- 
missible. Texas,  etc.  R.  Co.  r.  Mar- 
shall, 57  Tex.  Civ.  538,  122  S.  W.  946. 
933-6  Pittsburgh,  etc.  R.  Co.  r.  Hais- 
lup.  ?S)  Tnd.  App.  394,  79  X.  E.  1035; 
Indianapolis  St.  R.  Co.  r.  Schmidt,  163 
Ind.  360,  71  N.  E.  201;  Ilutcheis  r.  R. 
Co..  12<5  Ta.  279,  103  X.  W.  779;  St. 
Louis,  etc.  R.  Co.  r.  Coats  (Tex.  Civ.\ 
103  S.  W.  662;  International,  etc.  R. 
Co.  r.  llupen,  45  Tex.  Civ.  326,  100  S. 
W.   1000. 

933-8     Testimony  as  to  unusual  char- 
acter of  iar  or  shock,  not  objertionablp 
as   conidusion.      St.    Louis   S.   R.   Co.   r. 
.Lnckson,  93  Ark.  119,  124  S.  W.  241.  _ 
93-1-11     Custom  and  usage  of  carrier 

in     resi>0('t     to     lea\ing     station     where 

plaintiff  became  passenper,  relevant  on 

fpiestion  of  nepligence  in  carrying  him 

bevond  destination.     Tx»uisville  &  X.  R. 

Co.   r.   Scale,   16.1   Ala.  584.  49  S.  323. 

934-12     Winters    r.    R.   Co.,    163    Fed. 

106;  Hucapo,  etc.  T.  Co.  r.  Lowenrosen. 

125  111.  App.  194,  222  111.  506.  78  N.  E. 

813;    TTutcheis   r.    R.    Co.,    12<«    Li.    279. 

103    X.   \\\    779;    Fitch    r.   Co.,   124    la. 

fir5.  100  X\  W.  61  <5;  .lamcson  r.  R.  Cn.. 

193  Mass.  560.  "9  N'.  E.  750;  Taillon  r. 

Mears.  29  Mont.  161.  74   1\  421.     Comp. 

Evansville.  etc.  R.  Co.  r.  Mills,  37  Tnd. 

App.   .""<,  77   X.   K.  60S. 

Stockman  must  show  he  was  rightfully 

riding  in  car.     Lake  Shore,  etc.   R.  Co. 

r    Tccters(    Ind.   App.).  74   N.   E.   1014. 

93(>-l  t     Texas,  etc  R.  Co.  r.  G.irdnpr. 

in    IVl.    1«»6.    52    C.   C.    A.    142;    Mil^- 

r.  R.  Co.,  90  Ark.  4««5,  119  S.  W.  837; 
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Boone  v.  Co.,  139  Cal.  100,  73  P.  243; 
MuiFcat  r.  K.  Co.,  5  Penuo.  (Dol.)  •">-'. 
62  A.  8l>S;  Union  T.  Co.  r.  Sullivan, 
BUi>ru;  Harris  r.  K.  Co.,  32  Ind.  Ai'p. 
600,  70  N.  K.  4<i7;  Pennsylvania  Co.  «". 
Fortij:,  34  In.l.  App.  -I'l',  70  N.  K.  s:U : 
Jones  f.  R.  Co.,  HO  M.l.  tM,  .■)7  A.  l)2it; 
Cooper  r.  Co..  221  Mo.  709,  123  S.  W. 
84S;  Iln.loviMai-  r.  H.  Co.,  39  Mont.  4.')4. 
UU  P.  ')43;  Houston,  oto.  K.  Co.  r.  Har- 
ris (Tex.  Civ.),  120  S.  W.  r)00;  Selman 
r.  R.  Co.  (Tex.  Civ.),  lul  S.  W.  1030; 
Gulf,  ete.  R.  Co.  r.  Hooth  (Tex.  Civ.), 
97  S.  W.  128;  Lewis  r.  Co.,  39  I'ex. 
Civ.  625,  SS  S.  W.  489,  112  8.  W.  59:',; 
St.  John  V.  R.  Co.  (Tex.  Civ.),  80  S.  W. 
235:  Bates  r.  R.  Co.,  140  Wis.  235,  122 
N.  \V.  745. 

Knowledge  of  rules. — Morrill  r.  R.  Co., 
l.-<   111.  Api-.  ns. 

Evidence  iusufflcient. — Matthews  r.  R. 
('.)..  1  111  Minn.  49.  137  N.  W.  175. 
9:t6-15  Ha.lovinae  r.  R.  Co.,  39 
Mont.  454,  l(i4  P.  543;  Houston,  etc 
R.  Co.  f.  Harris  (Tex.  Civ.),  12.)  S.  W. 
500. 

Burden  on  plaintiff  to  show  that  in 
spite  of  contributory  negligence  carrier 
could  have  provontf-l  injury.  Rirh- 
niond,  etc.  R.  Co.  r.  Allen,  lol  Va.  200, 
43   S.   E.   356. 

936-16  "Knowledge  may  be  inferred 
from  widely  posted  notices,  from  the 
experience  of  the  j»assenf,'er  in  travel- 
ing, from  the  nature  of  the  rule  itself 
as  according'  with  the  dictates  of  com- 
mon prudence,  and  from  otlier  signifi- 
cant circunistancos. "  Renaud  r.  R.  Co., 
210  Mass.  .',-:{.  97  X.  K.  98. 
936-19  Evidence  sufficient.— C.  &  O. 
R.  Co.  f.  Paris,  111  Va.  41,  68  S.  E. 
398. 

937-20  Indianapolis  Southern  R.  Co. 
f.  Knimerson,  52  hid.  App.  403,  98  N. 
E.  895;  Dieckmann  r.  R.  Co.,  145  la. 
2-^)0.  121  N.  W.  676;  Xorvell  r.  R.  Co., 
67  W.  Va.  467,  68  S.  E.  288. 
939-21  Winters  r.  R.  Co.,  163  Fed. 
lOi',  ^■ustom  of  ridinp  on  top  of  car). 
930-22  Lexington  R.  Co.  r.  Her- 
ri nfr,  29  Ky  L.  R.  794,  96  S.  W.  558. 
It  is  not  negligence  per  se  for  a  pas- 
senpor  to  attempt  to  alipht  from  a  car 
in  motion  unless  the  car  was  poinp  so 
fast  that  the  risk  involved  was  so  preat 
that  an  ordinarily  careful  and  prudent 
person  would  not  accept  it.  Haskell  r. 
R.  Co.,  161  Mo.  App.  64,  142  S.  W. 
1091. 
Custom  of  railroad  known  to  jiassenper 


lug  passen<,'ers.  Illinois  C.  R.  Co.  v. 
Proctor,   31    Ky.    L.    K.   494,   102   S.    W. 

Instnictious  given,  passengers  by  con- 
ductor concerning  conduct  may  be 
pro\ed  if  right  to  eject  for  refusal  to 
comply  with  reasonable  regulations  ex- 
ists. "Magill  r.  Ry.,  84  S.  C.  416,  66 
s.  !■:.  :.(;i. 

939-23  Passenger's  conduct  in  bring- 
ing about  dillicult.v  with  employe  may 
bo  shown  as  bearing  on  <|uestion  of 
contributory  negligence,  though  it 
might  not  have  justified  conduct  of  em- 
]ilo\e.  Missouri,  etc.  R.  Co.  r.  Gerrcu, 
57  Tex.  Civ.  :J4,  121  S.  W.  905. 
9-10-25  Auld  r.  R.  Co.,  136  Ga.  266, 
71   S.  E.  426. 

9IO-27  Condition  of  place  plaintiff 
alighted  mav  be  shown.  Freeman  r. 
Pu.ket,  56  Tex.  Civ.  126,  120  S.  W. 
514. 

940-28  See  St.  Louis  S.  R.  Co.  r.  An- 
derson (Tex.  Civ.),  125  S.  W.  628,  and 
romp.  Mromlev  r.  R.  Co.,  193  Mass.  453, 
7!>   N.    E.   775." 

Forgetfuluess  of  defect  in  walk  may  be 
shown,  though  not  neces.sarilv  fatal. 
Chaso  V.  R.  Co.,  134  Mo.  App.  655,  114 
S.    W.    1141. 

941-30     Ferguson  f.  R.  Co.,  144    Mo. 
Aiiii.  262,  128  S.  W.  799;  Berg  r.  K.  Co., 
1  16    Wis.    419,    131    N.    W.    902. 
Presumed    trainmen    acted    within   an- 
thority.     Southern   P.   Co.   r.   Svendsen, 
i:5   Ariz.   111.   lOS   P.   262;   Golden   v.   R. 
Co..  :'.9   Mont.  435.   104   P.  549. 
941-31     Burden  on  plaintiff  to  show 
children    of   his.    compelled    to   ride    in 
coach  set  apart  for  colored  people,  were 
white.     It  is  comjjetent  to  show  parent- 
age   of    the    children,    repntation    as    to 
ra<'0  of  which  they  were  nieml)ers.  their 
social  standing  and  privileges  exercised. 
I.e..  r.  R.  Co.,  125  La.  236,  51  S.  182. 
General   habit   or   usual    disposition    of 
conductor,   immaterial.    Anderson   r.   R. 
Co..  134  Ky.  343,  120  S.  W.  29)^ 
Evidence    of   custom    of   brakemen    to 
]iut    piTsons  ofT   tr.'iins  and    defendant's 
knowledge    thereof    mav    establish    au- 
thorit.v    so    to    do    notwithstanding    car- 
rier's riiles.     Marcum  r.  R.  Co.,  139  Mo 
App.   217.   122  S.   W.   1148. 
Passenger  must  show  unreasonableness 
of  time  limit  in  ticket.     Brian  r.  R.  Co., 
40    Mont.    109.   10.-,   P.   489. 
Conductor's   duty   mav   be   testified    to 
bv    Intn.      Bradford    r."  R.    Co..    93    Ark. 

2)1.  iJi  s.  w.  -in. 


to  keep  pla(  e  safe  while  train   reeciv-  '  Steamship   company   which   ejects   pas- 
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scugcr  because  of  his  diseased  condition 
must  }>rove  its  justification,  and  tan- 
not  rely  on  report  of  its  phvsieian. 
Mountford  r.  Co.,  202  Mass.  345,  8S 
N.  E.  782. 

941-32  Church  r.  R.  Co.,  116  N.  Y. 
S.  ."flJO  ((Hir^'Mice  in  calling  for  bag- 
gage); Houston,  etc.  R.  Co.  r.  Ander- 
son (Tex.  Civ.),  147  S.  W.  353. 
Production  of  check  with  evidence  of 
iinii-ilclivcry,  siil'iiiiont.  Zeigler  V.  R. 
(■(I.,  S7  -Miss.  oG7,  ?>[)  S.  sll. 
Plaintiff  must  prove  delivery  to  carrier. 
Lustig  V.  Co.,  38  Misc.  h02,  78  N.  Y,  S. 
SSo. 

Assent    from    signing    ticket    limiting 
liability  for  loss  of   baggage.     Rose  v. 
R.  Co.,  35   Mf.iit.  7(1,  88  P.  767. 
Delivery  established  iirima  facie  by  pro- 
duction of  chock.    (Jrahani  &   M.  Co.  v. 
Young,  117  HI.  App.  257;   Fasy   r.  Co., 
77  App.  Div.  469,  71)  X.  Y.  S.  1103,  177 
N.  Y.  .591,  70  N.  E.  1098. 
Baggage  on  street  car.  Sperry  «;.  R.  Co., 
79   ("onn.    ."(!5.    (15    A.   962. 
Judicial      notice. — Drummer's      sample 
trunks    treated     as     personal     baggage. 
Fleischman   V.  R.  Co.,  76  S.  C.  237,  56 
S.  E.  974. 

Warehouseman. — Evidence  showing  lack 
of  reasonable  opportunity  to  get  bag- 
gage admissible  to  disprove  relation  of 
warehouseman.  Wallace  v.  R.  Co.,  176 
Mich.  12S,  142  N.  W.  558. 
Evidence  as  to  contents  of  trunk  can- 
not be  excluded  on  tlicory  tlmt  the  art- 
icles are  not  baggage.  Question  as  to 
the  character  of  the  items  as  baggage 
cannot  be  raised  by  objection  to  evi- 
dence. "Plaintiff  was  entiled  to  prove 
the  contents  of  the  trunk  and  to  con- 
nect the  evidence  as  to  such  contents 
with  evidence  tending  to  show  the  j'ur- 
pose  of  the  tri|>,  the  jirevailing  custom, 
and  the  other  facts  mentioned  in  the 
rule  quoted  with  approval  in  the  former 
inajoritv  opinion  in  this  case."  House 
r.  R.  Co.,  32  S.  D.  209,  142  X.  W.  730. 
042-33  Central  R.  Co.  r.  Jones,  150 
.Ma.  .179,  43  S.  .'75,  9  L.  R.  A.  (X.  S.) 
1240;  Hubbard  r.  R.  Co.,  112  Mo.  App. 
459,  87  S.  W.  52;  Hasbrouck  v.  R.  Co., 
137  App.  Div.  532,  122  X.  Y.  S.  123; 
Snleeby  v.  R.  Co.,  99  .Vpp.  Div.  163, 
:'0  X.  Y.  S.  1042;  Heiden  r.  R.  Co., 
''i  S.  C.  117,  65  S.  E.  9S7;  McCov  r. 
R.  Co.,  84  S.  C.  62,  65  S.  E.  939; 
Heischman  v.  R.  Co.,  76  S.  C.  237,  56 
'^.  E.  974. 
See  Southern  R.  Co.  v.  Edmundson,  123 


Ga.  471,  51  S.  E.  3SS;  Campbell  r.  B. 
Co.,  7s  Xcb.  479,  111  X.  W.  120. 
Baggage  check  is  prima  facie  evidence 
of  delivery  of  baggage.  Lewis  v.  Co., 
12  Ga.  App.  191,  76  S.  E.  1073. 
Presumption  of  negligence  from  derail- 
ment. Tlinnias  f.  R.  Co.,  131  X.  C.  590, 
4  2  S.  E.  964. 

9-12-36  !5ee  Fasy  v.  Co.,  supra;  Gal- 
veston, etc.  R.  Co.  V.  Schafermeyer,  31 
Tex.  Civ.  5sn,  72  S.  W.  1037. 
Baggage  check  issued  by  carrier  is 
prima  facie  evidence  of  receijit  of  bag- 
gage. Park  r.  R.  Co.,  78  S.  C.  302,  58 
.S.  E.  931;  Cone  f.  E.  Co.,  85  S.  C.  524, 
67  S.   E.  779. 

943-37  Xo  presumption  against  con- 
necting carrier  where  baggage  shijijied 
by  another  line  as  a  distinct  transac- 
tion and  its  condition  when  delivered 
is  not  shown.  Sheble  v.  R.  Co.,  51 
Wash.  359,  98  P.  745. 
943-3S  Advertisement  signed  by  de- 
fendant's general  passenger  agent  com- 
petent to  show  its  servant  was  in 
charge  of  baggage  car  attached  to  ex- 
cursion train.  Burnes  r.  R.  Co.,  144 
-Mo.  App.  71,  T2S  S.  W.  236. 
Custom  of  plaintiff  to  leave  baggage 
in  station  unusual  length  of  time  and 
defendant's  acquiescence  therein  may 
be  proved.  McCoy  v.  R.  Co.,  84  S.  C. 
62.  65  .*=!.  E.  939. 

943-39  Chicago,  etc.  R.  Co.  r.  Whit- 
ten,  91)  Ark.  462,  119  S.  W,  835  (loss 
of  baggage) ;  Xorris  r.  R.  Co.,  84  S.  C. 
15.  65  S.  E.  956  (fright  caused  by  con- 
duct of  fellow  passengers).  Cotilra.  if 
ticket  converted  after  public  alterca- 
tion with  holder.  Harris  r.  R.  Co.,  77 
X.  J.  L.  278,  72  A.  50.  See  Interna- 
tional, etc.  R.  Co.  V.  Sammon,  35  Tex. 
Civ.  96,  79  S.  W.  854. 
Mental  suffering  may  be  shown  to 
li.'ivo  been  caused  by  unwarranted  ex- 
pulsion. Mc(;hee  r.  Cashin  (Ala.),  40 
S.  63;  Georgia  S.  &  F.  R.  Co.  r.  Ran- 
som. 5  Ga.  .\]«p.  710,  a?,  S.  E.  525. 
Evidence  as  to  damages  for  wrongful 
cxi'ulsion.  Coine  r.  R.  Co.,  123  la.  453, 
99  X.  W.  ini. 

Mental  suffering  presumed  from  ph.v- 
sical  jinin.  International,  etc.  R.  Co. 
r.  .Johnson.  43  Tex.  Civ.  147,  95  S.  W, 
.'T95;  Galveston,  etc.  R.  Co.  r.  Garcia, 
45  Tex.  Civ.  229.  100  S.  W.  19<«. 
Evidence  concerning  mental  suffering 
must  not  go  beyond  natural  and  prox- 
imate consefjuences  of  in.iury.  St.  Louia, 
etc.  R.  Co.  r.  Ruckner.  SO  .\rk.  5<!.  11. i 
S.  W.  923.    Evidence  of  nervous  break- 
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down  if  diriN-t  rotiult  of  dcrtMulniit 'n 
uegligcnc^,  vompctont.  Tnhor  f.  K.  <"o., 
81  M.  r.  317,  62  S.  E.  311.  Ha»oU.»ii 
apprehpnaions  rnnnot  be  totttiflfil  to. 
Miiwoiiri,  ot*-.  U.  Co.  r.  Linton  (Tox. 
Civ.),  12*5  S.  W.  R7S.  nistrojw  of  othorn 
thun  plaiiitifT.  irrolrvant  in  nrtinn  for 
delay  In  transportinj;  corpiio.  Minsouri, 
etr.  R.  Co.  r.  Vandivcr,  S?  Tox.  Civ. 
470.  122  S.  W.  p-.-.. 

As  to  method  of  proving  damaRO  hoc 
"  F»:iii'.n^'i>!»  ■  ■;  "ItiiiirM'H  to  r.rxon." 
Where  iusulting  Uu^uage  Is  u.sed  hy  nn 
cniployo  ti>war«l  p.is,s.>n>;i'r,  tho  tojip  of 
voice  \i8od  may  bo  ohown.  .Maiianin 
O.   S.   R.   Co.    r.    rouiufv,   7    Ala.    App. 

r^\'<.  ("1  s.  (•(M. 

That  passenger  did  not  purnue  Journey 
after  an  ai*Hnult  by  defendant '»  Herv- 
ant.  ndiniHsible.  So.  R.  Co.  r.  Ilavnei 
(Ala/*.  Cu)  S.  339. 

0-I:M4»  St.  T,oui«.  pto.  R.  Co.  r.  Fos- 
ter. 40  Tex.  Civ.  r^}7,  103  8.  W.  191. 
Cnmp.  Caher  r.  R.  Co.,  75  N.  II.  12.'>, 
71  A.  225.  See  Louisville,  etc.  Co.  r, 
Caddie,  31  Ky.  L.  R.  .-.02,  102  S.  W. 
SI 7;  Tennessee,  etc.  R.  Co.  r.  Urn.slier. 
29  Ky.  L.  R.  1277,  97  S.  W.  349;  (lies 
.npeal^e.  et.-.  R.  Cn.  r.  Lvnrh,  2S  Kv. 
L.  R.  H',7.  s'.t  S.  W.  .-.IT. 
That  passenger  was  incumbered  may  bo 
shown.  Louisville  &  N.  R.  Co.  r. 
(; rimes  (Ala.).  03  S.  .'•i."4. 
State  of.— Louisville  &  N.  R.  Co.  r. 
Jirimi'S  (Aln.),  (13  S.  riHi. 
Ejected  passenger  may  show  she  was 
left  a  loii;:  •listanco  from  friends. 
I.iuuisville  Si  R.  Co.  r.  Scale,  172  Ala. 
4S0,  55  S.  237:  Mount  ford  r.  Co.,  2o2 
Mass.  345,  SS  X.  K.  7S2.  It  may  bo 
"«hown  what  heeame  of  jiassenKcr  im- 
mediately after  rra«-hiny  place  of 
iMifetv.  Louisville  1  N.  R.  Co.  r.  Scale, 
100  Ala.  584,  49  S.  323. 
043-41  See  Little  Rock  R.  Co.  r. 
Dobbins.  7S  Ark.  553.  95  S.  \V.  7S<<; 
Sonimerfleld  c  Co.,  108  Mo.  App.  718, 
*i1  S.  W.  172. 

In  action  for  assault  by  employe  subs^ 
rpjent  acts  of  same  employe  inadmis- 
sible. Binder  r.  Co.,  13  Ga.  App.  3S1, 
79  S.    K    210. 

HI  feeling  between  passenger  and  em- 
ploye. Inadmissible.  Southern  R.  C^o 
r.  Haynes  (Ala.).  65  S.  339. 
I>4a-'I2  Southern  R.  Co.  r.  Hawkin^ 
2S  Kv.  L.  R.  3fi4.  S9  S.  W.  25S. 
0-<rt-'i:t  Condnctor'ii  onnataral  con- 
duct in  r«'fu«in^'  to  «itop  train  for  pas 
.^enger   to   alight   may   sustain    punitive 


damages      Owens   r.    R.    Co.,    152    N.   C. 
439.   07    S.    K.  !>93. 

Where    delay    occurred    in    delivering 
baggage,    plaintiff    nuiy    show    all    facts 


teii'ling    to    disclose    extent    of   his    dep- 
ri\ation.      Jam 
5S2.  70  A.   131. 


ri\ation.      .Tames    r.    Co.,    70 


his   «lep- 
N.    J.    L. 


04a-44     See    Houston,   etc.    R.    Co.   v. 
Hat.hlcr,    37    Tex.    Civ.    110,    83    8.   W. 

902. 
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Direct  ifsttmnnt/,  1».')1  Jii;  K fjlriritj^y  of 
rtnxlitioim,    953-33;    Habits    aitd    rharac- 

tir,  957  45. 

9  lO-rS  Wabash  S.  D.  Co.  r.  Black,  126 
K.-.l.  721,  01  C.  C.  A.  039;  Green  r. 
Shoemaker,  111  Md.  09,  73  A.  OSS;  Kur- 
bush  r.  Co..  131  Mich.  234,  91  N.  W. 
i:{5;  M.-Cahill  r.  Co..  135  Aj.p.  Hi  v.  322, 
120  N.  Y.  S.  1;  Bower  r.  Ilolbrook,  125 
App.  Div.  0S4.  110  N.  Y.  S.  164;  C5ulf 
C.  R.  Co.  r.  Hovee,  39  Tex.  Civ.  195, 
"-:  S.   W.  395. 

9  17-6  Seo  "Insurance."  infra,  552- 
II    ct    soq. 

047-7  Knights  T.  Co.  r.  Crayton.  110 
111.  .\pj>.  (''I'<:  Tarkman  r.  Brotherhood, 
i:'.2  la.  64.  100  N.  \V.  350  (presump- 
tion evidence);  American  B.  -\sfln.  r. 
Stouph,  26  Kv.  L.  R.  1093,  83  S.  W, 
120;  Aetna  L.  Ins.  Co.  r.  Milward.  26 
Kv.  L.  R.  589.  82  S.  W.  304,  68  L.  R. 
a!  285;  Clemens  r.  R.  X.  of  A.,  14 
X.  D.  116,  103  X.  W.  4.^2;  Stevens  r. 
Co..  12  X.  D.  463,  97  X.  W.  862;  Tmv- 
olers  Ins.  Co.  r.  Rosoh.  23  O.  C.  C.  491; 
Sovereign  Camp  r.  Boehme,  44  Tex. 
Civ.  159,  97  S.  W.  817.  Seo  "Insur- 
:iiir.'."  infra,  552-4L 
047-0  Rumbold  r.  Council.  103  TU. 
.\pp.  596;  Hardinger  r.  Brotherhood, 
72  Xeb.  860,  101  X.  W.  983,  103  N. 
W.  71. 

0I7-10  O'Ponnell  r.  R.  Co.,  205  Mass. 
:<'n.  ;»ti  X.  K.  977;  Waters  P.  O.  Co.  r. 
Desclms,  18  Okla.  107.  «9  V.  212.  Spo 
Bower  r.  Ilolbrook,  125  App.  Div.  684, 
110   X.    Y.  S.   164. 

018-13  Burden  on  party  seeking  re- 
covery to  show  cause.  Beardsloy  r, 
Co..   176    Fed.   619. 

048-14  Stollerv  r.  R.  Co.,  243  111. 
290.  90  X.  E.  709;  Knights  T.  Co.  r. 
Cravton,  110  111.  App.  648;  Xational 
W.  Co.  r.  Smith,  108  III.  App.  477; 
Variety  Mfg.  Co.  r.  Landaker,  129  111. 
\|ip.  03<i.  Cnntrn.  Qucnthani  r.  Wood- 
men, 14b  Mo.  App.  33,  127  S.  W.  051; 
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Sullivan  r.  Co.,  ."1  Wash.  71,  97  P.  1109. 
Comp.  f'hnnihers  v.  Woodmen,  18  8.  D. 
173,  90  N.  W.  1107. 

9-10-16  National  Council  r.  O'Brien, 
112  111.  App.  40  (.loath  cortificato  from 
public  records  competent);  Krapp  v. 
Ins.  Co.,  143  Mich.  3t;9,  10(!  N.  W.  1107; 
Ohmeyer  c.  Circle,  91  Mo.  App.  1«9 
(certificate  of  death  admis.silde);  Mc- 
Kinstry  v.  Collins,  7G  Vt.  221,  56  A. 
PS."?,  rev.  8.  c.  74  Vt.  147.  r)2  A.  43S 
(public  records  incompetent).  See  IIofT- 
man  r.  Ins.  Co.,  13.1  App.  Div.  739,  119 
X.  Y.  .'^.  97S. 

05O-18  Robinson  r.  Omaha,  S4  Xeb. 
t;42,  121    N.  W.  9(19. 

Subsequent  changes  in  condition  may 
be  .shown.  Southern  T?.  To.  r.  Lewis, 
!«.'  Ala.  ')5.",  .•)!  S.  740. 
95()-19  Effect  of  chan;xe  in  condition 
of  ajiplianco  which  caused  injurv  rele- 
vant.    Dow  r.  Co.,  157  Cal.  1,82,  "l06  P. 

951-20  See  Spurlock  r.  Co.,  US  La. 
1.    42   S.    ^^l-^. 

Direct  testimony. — Prosecutrix  in  ac- 
tion for  seiluction  may  testify  she 
yielded  to  defendant  because  of  prom- 
ises (S.  r.  Bennett  (la.),  110  N.  W. 
loO),  or  his  hyjmotic  suf.';re8tions.  S.  r. 
Ponovan.  12<^  la.  44.  102  X.  W.  791. 
Witness  may  testify  why  he  left  place 
he  was  bein^'  treated.  Brunswi<'k,  etc. 
R.  Co.  r.  Hoodenpvle,  129  da.  174,  5S 
S.  K.  70.1. 

951-21  W.  XT.  T.  Co.  r.  Peapler,  163 
Aln.  38,  .50  S.  913;  Southern  H.  Co.  v. 
Tavlor,  148  Ala.  n2,  42  S.  02.1;  Kipht 
r.  R.  Co.,  21  App.  Cns.  (D.  C.)  494; 
Louisville  &  N.  R.  Co.  r.  Willis,  .')S 
Pla.  307,  ."il  S.  134  (if  witness  stated 
he  had  no  knowledjre);  Gerhard  r.  Co., 
ISS  Mich.  01 S,  119  X.  W.  9iit:  Ken- 
drick  r.  Furman.  .80  Xeb.  797,  11.5  N. 
W  .'41  (water  backing  above  dam); 
Fredericks  r.  R.  Co..  22."i  Pa.  23,  73  A. 
9fi.-;  Wykoff  r.  Kerr,  24  S.  I).  241,  123 
N.  W.  733  (purchase);  Xichols  r.  H. 
Co.,  2.5  T'tah  2I.\  70  P.  990;  Lounsburv 
r.  Pnvis,  124  Wis.  432,  102  X.  W.  941'. 
Contra,  Brinsfield  r.  Iloweth,  110  Md. 
.'>20.  73  .\.  289. 
951-22  Bellamv  r.  S..  ."lO 
S.  SOS;  Ma.li.Honvillc.  etc.  R. 
fro  (Kv.).  127  S.  W.  .lOS; 
Co..  21.';  Mo.  299.  11.1  S.  W. 
sion  of  earth);  Owen  r 
App.  60S,  S3  S.  W.  92; 


V\n.  43.  47 
Co.  r.  Ren- 
Merritt  r. 
19  (deprca- 
R.  Co..  109  Mo. 
Pullman  Co.  r. 
Hovle.  .■)2  Tex.  Civ.  .134.  11.1  S.  W.  31.'5; 
Hunter  r.  S..  .14  Tex.  Or.  224.  114  S. 
W.  124;  Texas  &   P.  R.  Co.  r.  Warner, 


12  Tex.  Civ.  280,  93  S.  W.  4s9;  Tavlor 
r.  R.  Co.,  36  Tex,  Civ.  6.18,  83  S.  W 
738;  Walker  r.  Strosnider.  67  W.  Va. 
39,  07  S.  E.  1087;  Kunst  r.  Grafton,  67 
W.  Va.  20,  67  S.  E.  74. 
Result  of  common  observation,  admis- 
sible. M.  ''.il...  r.  Co.,  3;t  Te.\.  Civ.  614 
'<S  S.  W.   :^''7. 

Fright  of  horses. — Foster  r.  Co.,  141 
Mich.  316,  104  X.  W.  617;  McCullouph 
r.  R.  Co.,  101  Mich.  234.  .19  X.  W.  618. 
Eye  witness  may  testifv  loose  wire 
caused  horses  to  run  awav.  Publin. 
etc.  C<i.  V.  Frazier.  40  Tex.  Civ.  288,  103 
S.   W.   197. 

Non-experts  may  testify  as  to  their 
knowledge  of  any  other  than  alUped 
cause  for  person's  jthysical  condition. 
Mis.souri,  itc.  R.  Co.  r.  Davis,  .13  Tex. 
("iv.  .-,17.  116  S.  W.  423. 
9r»2-i::5  Arkansas  S.  R.  Co.  r.  Winji 
fi.ld,  91  Ark.  71.  126  S.  W,  76;  Perkins 
r.  Co.,  11.1  Cal.  712.  103  P.  190;  Mc- 
Cabe  r.  Swift.  143  111.  App.  404;  Pot- 
vin  r.  Co.,  1.16  Mich.  201,  120  X.  W. 
013;  Cro/.ier  r.  R.  Co.,  106  Minn.  77, 
118  N.  W.  216;  White  r.  Ins.  Co.,  97 
Mo.  App.  .190,  71  S.  W.  707;  S.  r.  Kee- 
lai.d.  39  Mont.  .106,  104  P.  113;  Gupler 
r.  R.  Co.,  86  Xeb.  58fi.  12.1  X.  W.  1098; 
llilmer  r.  As.sn..  86  Xeb.  281,  12.5  N.  W. 
.13.1;  Resnick  r.  Joline.  113  N.  Y.  S. 
918;  Multnomah  Co.  r.  Co.,  49  Or.  204, 
89.  P.  3s(«;  S.  r.  Kammel.  23  S.  D.  46.5, 
122  X.  W.  420;  Missouri,  etc.  R.  Co.  r 
Howell  (Tex.  Civ.),  126  S.  W.  S<>9;   Kor 


Waterford.  142  Wis.  41 


3,  12.5 
Fran- 


tendi.'k 

X.    W.    !'i:>. 

Ve<-eriuary    surgeon. — Welch     r. 

si(.li.    It;    Wash.  .13t»,  90   P.  644. 

Cattle  dealer. — St.  Louis,  etc.  R.  Co.  r. 

White.   97   Tex.    493,   80   S.   W.   77.   rev. 

76  S.  W.  917. 

Cattle   expert. — Kennon    r.   S.,   46   Tex. 

fr.   :i"9.   '-•_•   S.  W.  .118. 

Bulldin?  experts. — Friedman  r.  Co.,  133 

m;  )i.  ji-:,  91  X.  w.  7.17. 

952-21  P.  r.  llencock,  M  Cnl.  Apjx 
\'<(^,  1112  P.  143;  P.  G.  Co,  r.  Porter.  M2 
111.  App.  401;  Fit/fferald  r.  Chicajro, 
114  Til.  App  4iVJ  (,,.m;).  Fuhrv  r.  R 
Co.,  144  111.  App.  Ijn:  Dunn  r.  R.  Co. 
130  Ta.  .180.  107  X.  W.  616;  Aujnjsta  O, 
Co.  r.  Co..  80  Kan.  201.  101  p.  1072; 
Bnlt.  B.  R.  Co.  V.  Sattler.  100  Md.  306, 
in  A.  6.11:  Tiphe  r.  R.  Co.  (Mo.  App.1, 
107  S.  W.  1034  (cause  of  explosion): 
I'ower  r.  Turner.  37  Mont.  521,  97  P. 
9.10;  Srhut7.  r.  R.  Co..  181  X.  Y.  33.  73 
X.  E.  401;  O'Dohertv  r.  Co..  113  App. 
Div.  636,  99   X.  Y.  S.  351;   Mcchan   r 
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K.  Co.,   13   N'.  D.  432,   101    N.   W.   1S3; 

Riser  r.  R.  Co.,  C7  S.  C.   ill»,  46  S.  E. 

47;   Nirklca  r.  R.  Co.,  74  S.  C.  102,  54 

S.   E.  2.-5. 

Whether  Injuries  Piich  na  would  bo  pro- 

«lu«-o«l  l>v  c.Tt.niii  i-auso,  improper  quos- 

tion.      .Ma.- Font     r.     R.     Co.,    5    reniic, 

(Or!.')  .-.2.  i\2  \.  Si)S. 

952-25     Stewart    r.    R.    Co.,    136    Ky. 

717,    12."   S.    \V.    l.->4;    Gurloy    r.    K.   Co. 

(Tox.  Civ.),  121  S.  W.  .'i02:  Texan,  eti-. 

R.  Co.  r.  Corhrane,  29  Tex.  Civ.  3s3,  fiH 

S.  W.  !»S4.   (ninp.  Akin  r.  Co.,  88  Miiiu. 

119.  92  N.  W.  537. 

052-26     CaHtner    Co.    v.    Dnviea,    154 

Tri.  ;':?«<.  S3  ('.  C.  A.  510;   Erickson   r. 

Co.,  193  Mass.  119.  78  N.  E.  761   (burst 

injj  of  steam  main). 

952-27     MiClaren     r.    Co.,    Ififi    Foil. 

711,   92   C.   C.   A.   3Sn:    Fre.lori.k    Mfj,'. 

Co.  r.  Devlin,  127  Fed.  71,  62  C.  C.  A. 

53:  Coihrell  r.  Co.,  5  C.a.  App.  317,  i.3 

S.  E.  244;    Monarrli  T.  Wks.  r.  North 

rrn    (Kv.),   124    S.   \V.   350. 

952-28     Donk  C.  Co.  r.  Stroff,  200  TU. 

•!>«;>,  i>i>  N.   E.  29. 

952-29     Railway     expert.       Southern 

Kan.  .t.'.  Co.  r.  Sage,  43   Tex.  Civ.  38, 

91  S.  W.  1074. 

933-a2     Smith   r.  S.,  165   Ala.  50,  51 

S.  610;  Rurkett  r.  S.,  154  Ala.  19,  45  S. 

682     (whether    wound    reooi\ed    eaused 

death);   Copeland   r.  S.,  58   Fla.  26,  /)fl 

S.  621;  P.  r.  Haponow,  236  111.  514,  S6 

N.    E.   370;    Cha.lwiek    v.   Ins.   Co.,   143 

Mich.  481,  106  N.  W.  1122;   Mnjreau   r. 

B.  Co.,  106  Minn.  375,  119  X.  W.  200; 

Hartrler   r.   R.  Co..   140   Mo.   Ai)p.   06-, 

126   S.    W.    760;    Ward    r.   Ins.    Co..    82 

Neb.  499.  118  N.  W.  70;  Bower  r.  IIol- 

brook.  125  App.  Div.  681,  110  X.  Y.  S. 

164;  Flaherty  r.  Co..  30  Pa.  Super.  446; 

Stepner    r.    Hrotlierliood,   24    S.    D.    371, 

123    N.    W.    S12;    Endowment    Rank    r. 

Steele,    108    Tenn.    621,    69    S.    \V.    3.^6; 

Ornrk   r.  S.,  51  Tex.  Cr.  106,  100  S.  W. 

927. 

95.'l-.1.1     Marbury  r.  R.  Co.,  176  Fed. 

0,  99  C.  C.  A.  483   (testimony  need   not 

be   positive   in   terms);    Hirminjjham    R. 

Co.   r.   Enslcn.  144  Ala.  343,  39   S.   71; 

Southern   R.  To.  r.  Ilobbs.  151    Ala.  335. 

43  So.  Sti;  .Taeksonville  E.  Co.  r.  Cub- 

bape.  58   Kla.   2^7,  51   S.   1.39;   Towalipn 

F.  P.  Co.  r.  Sims,  6  Ga.  App.  749,  65  S. 

E.   841;    l.auth    r.  Co..  244    III. 

N.    E.    431;    Sha-:    '  ' 

111.   4^-.   86   X.    I 

r.    Foster.    12^    111       '«;  r, 

288,  SO  X.   E.   762   (disease^;  T 

Ins.  Co.  t.  Bingham,  32  Ky.  L 


144.  91 
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105  S.  W.  894;  T'nited  R.  &  E.  Co.  i. 
Corbin,  109  Md.  442,  72  A.  606;  Hull  v. 
R.,  158  Mich.  6S2,  123  N.  W.  571;  Lock- 
ard  r.  Van  Alstvne.  155  Mieh.  507,  120 
X.  W.  1;  Franklin  r.  R.  (V,  188  Mo. 
533,  87  S.  W.  930;  Wood  f.  R.  Co.,  181 
Mo.  433,  81  S.  W.  152;  Redmon  V.  R. 
Co..  185  Mo.  1,  84  S.  W.  26;  Murphy 
r.  R.  Co.,  31  Xev.  120,  101  P.  322;  S.  r. 
White,  48  Or.  416,  .87  P.  137;  Mayor 
(.  Klasinp,  111  Tenn.  134.  76  S.  W. 
si 4;  St.  Louis  S.  R.  Co.  r.  Tavlor  (Tex. 
Civ.),  123  S.  W.  714;  Hovt  r.  Co.,  52 
Wash.  672,  101  P.  367;  Barker  r.  R. 
Co.,  51  W.  Va.  423,  41  S.  E.  148; 
Bu.her  r,  R.  Co.,  139  Wis.  597,  120 
X.   W.  518. 

Camp.  Claspow  i.  R.  Co.,  191  Mo.  347, 
89  S.  W.  915;  Tavlor  r.  R.  Co.,  185  Mo. 
239,  84  S.  W.  873;  Xewton  r.  R.  Co., 
mo  App.  Div.  115,  9  J  N.  V.  S.  825. 
Answer  must  not  be  speculative. — Huba 
I.  R.  ("o.  S5  App.  Div.  199.  S3  N.  Y. 
S.  157;  Hippins  r.  Co.,  96  App.  Div.  69, 
89  X.  Y.  S.  76;  Lvon  r.  Crand  Rapids, 
121  Wis.  609,  99  N.  W.  Hll. 
It  is  competent  to  show  efficiency  of 
agency  to  produre  result  in  corrobora- 
tion of  other  evidence  result  was  so 
produced.  Werner  r.  R.  Co.,  105  Wis. 
3(10,  81  X.  W.  416;  Rucher  r.  R.  Co., 
139  Wis.  597,  120  X.  W.  518.  But  such 
evidence  is  very  remote,  and  has  been 
held  inadmissible.  Bripps  f.  R.  Co., 
177  X.  Y.  59.  69  X.  E.  223,  101  Am. 
St.  718;  Galveston  R.  Co.  r.  Powers, 
Idl  Tex.  161,  105  S.  W.  491. 
953-34  St.  Louis,  etc.  R.  Co.  r.  Sav- 
ape,  163  Ala.  55,  50  S.  113;  Clemons 
r.  S.,  48  Fla.  9,  37  S.  617  (whether 
wound  could  have  been  caused  by  blow 
from  fist);  Chicapo  r.  Bork,  128  111. 
App.  357,  227  111.  60,  81  X.  E.  27;  Chi- 
.apo  r.  Di.lier,  227  III.  571,  81  X.  E. 
698;  Chicapo.  etc.  Co.  r.  Roberts,  229 
111.  481,  82  X.  E.  401;  Shauphnessv  v. 
Holt,  236  111.  485,  86  X.  E.  256;  Chi- 
capo r.  Saldman,  129  111.  App.  282,  225 
III.  625,  SO  X.  E.  319;  Chicapo,  etc.  R. 
Co.  r.  Foster,  128  111.  Aj.p.  571,  226  111. 
2S8,  SO  X.  E.  762;  West  Chicapo  S.  R. 
Co.  r.  Douphertv.  209  III.  211,  70  X.  E. 
586;  Lopan  r.  Soc.  156  .Mich.  537,  121 
N.  W.  1S5;  Boehm  r.  Detroit.  141  Mich. 
277,  104  N.  W.  626;  Ahern  r.  R.  Co., 
102  Minn.  435.  113  X.  W.  1019;  Decker 
r.  R.  Co.,  102  Minn.  99,  112  N.  W.  901; 
Smith  f.  Kansas  City.  125  Mo.  App. 
'■'.  101  S.  W.  niS;  So.  Omaha  r. 
•'iffe.  72  Xeb.  716,  101  X.  W.  997; 
...liam    r,   Bauland    Co.    97    App.    Div. 
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141,  89  N.  Y.  S.  "jDo;  Warner  r.  R,  Co.,  ,  to  injury);  Horst  i:  Lewis  ''N'.l 
70  App.  Div.  591,  SO   N*.   V.  S.   191,  17G  |  X.  \V.  4G0  (no  ilocrcase  in  ea 
N,  V.  610,  68  \.  E.  112J;  Jones  f.  Co., 


I  "3 


137  N.  C.  337,  49  S.  E.  3.^15;  Hickey  r 
H.  Co.  (Tex.  Civ.),  9o  8.  W.  763;  Lewis 
V.  Crane,  78  Vt.  216,  62  A.  60;  Hoikiny 
r.  Sprinj;  Co.,  131  Wis.  532,  111  N,  W. 
.;S5;  Kc-hultz  f.  R.  <'o.,  133  Wis.  420. 
!13  N.  W.-  658;  ilalluni  r.  Omro,  122 
Wis.  337,  Jt9  N.  W.  1051  (abnormal 
:irriage). 

I  nmp.  CliicnKO  l\  France,  124  111.  App, 
»S;   Illinois  C.  R.  Co.  r.  Smith,  111   111. 
^■■"     177,    rev.    2ns    HI.    60S,    70    N.    E. 
upiuion   by   jihysiiian.s   injury   was 
.1  in  certain  way  invasion  of  prov- 
ince of  jury;   Lutz  "r.  R.  Co.,   123   Mo. 
Ap|>.    499,    ioo    S.    W.    46;    Riser    v.    R. 
Co.,  r,7  8.  C.  419,  46  S.  E.  47. 
953-35     Fuhry     r.     R.     Co.,    239     III. 
54S,  88  X.  E.  221   (nervous  conditions); 
DeCourcv  r.  Co.,  140  Mo.  App.  169,  120 
S.    W.    632. 

95  1-36  Contra  as  ^o  declarations  not 
of  res  jjestate.  Western  S.  C.  &  F.  Co. 
r.  Bean,  163  Ala.  255.  .50  S.  1012. 
954-37  Southern  R.  Co.  i\  Lewis,  165 
Ala.  555,  51  S.  746;  In  re  Snowball's 
Est.,  157  (al.  301,  107  P.  .59S;  I)u  Hois 
r.  Luthmer  (la.),  126  N.  W.  147;  Fi 
delitv  &  C.  Co.  r.  Cooper,  137  Kv.  .544. 
126  S.  W.  Ill:  Redmon  r.  R.  Co.,  185 
Mo.  1,  84  8.  W.  26;  Ward  r.  Ins.  Co., 
82  Neb.  499,  118  N.  W.  70;  File  r. 
Lancaster,  17  Pa.  Dist.  144;  Walters  r. 
B.  Co.,  5S  Wash.  293,  lOS  P.  593.  Contra 
as  to  declarations  of  bystanders.  Louis- 
ville R.  Co.  r.  Johnson,  131  Kv.  277. 
115  S.  W.  207.  See  Missouri  P.  R.  Co. 
r.  Castle,  172  Fed.  841,  97  C.  C.  A. 
124. 

954-38  Wabash  S.  D.  Co.  r.  Black. 
126  Fed.  721,  61  C.  C.  A.  639;  Northern 
Ala.  R.  Co.  r.  Counts,  166  Ala.  550. 
51  S.  938  (prior  condition);  Barnott  r. 
S..  165  Ala.  .59.  51  S.  299;  St.  Louis. 
etc.  R.  Co.  r.  Hook,  S3  Ark.  5S4,  10  1 
S.  W.  217;  Bellamv  r.  S..  56  Fla.  43. 
47  8.  S6SI;  Watkiss'r.  Hiicapo,  146  III. 
App.  562;  Modern  Woodmen  r.  Craij^'cr 
(Ind.  Ai»p.).  90  N.  E.  St;  Brown  r.  Co. 
(la.),  120  N.  W,  732;  Kansas  Citv.  etc. 
R.  Co.  r.  Blaker,  68  Kan.  244.  75  P. 
71,  64  L.  R.  A.  81;  Metropolitan  Ins. 
Co.  r.  Maddox  (Kv.),  127  8.  W.  .503; 
Oontinrntnl  C.  Co.  r.  Hunt.  2S  Kv.  li. 
R.  1006.  90  S.  W.  1056;  Clas^'ow  r.  R. 
Co.,  191  Mo.  347.  89  8.  W.  915  (habits 
of  intoxication  inadmissible  whore  not 
shown  to  have  any  connection  with 
diseased   conditions   alleged    to   be   duo 


be  shown  to  be  due  to  fact  t    .  .     i 

out  of  school  to  work);  Clemens  r.  R. 
N.  of  A.,  14  N.  D.  116,  103  X.  W.  402; 
Waters  P.  O.  Co.  f.  Deselms,  18  Okla, 
107,  89  P.  212;  Galveston,  etc.  R.  Co. 
r.  Jones  (Tex.  Civ.),  123  S.  W.  737; 
Gulf  R.  Co.  r.  Harbison  (Tex,  Civ.),  88 
8.  W,  452;  Mi.ssouri,  K.  &  T,  R,  Co,  f. 
Lynch,  40  Tex.  Civ.  543,  90  S,  W.  511; 
Fleminj;  r.  Pullen  (Tex,  Civ,),  97  S,  W. 
109;  Mahoney  r.  R,  Co.,  78  Vt.  244,  62 
A.  722. 

See  Standard  Mills  r.  Cheatham,  125 
Ua.  649,  54  8.  E.  650;  "Homicide," 
infra,  687-43;  "Nuisance,"  infra,  15- 
20;  "Railroads."  infra,  541-32. 
Careful  habits  of  deceased. — rTiicapro  & 
A.  R.  Co.  r.  Wilson,  iL'S  III.  App,  8S, 
225  111.  50,  80  N.  E.  56;  Wisenger  r. 
Co.,  119  111.  Api>.  298. 
Injtiry  not  caused  as  alleged.  Hickey 
r.  R.  Co.  (Tex.  Civ.),  95  S.  W.  763. 
955-39  Heinmiller  v.  Winston,  131 
la.  32,  107  N.  W.  1102,  6  L.  R.  A.  (N. 
8.)  150  (other  horses  frightened  by 
steam  shovel);  Hinton  r.  R.  Co.,  S3 
Neb.  835.  120  X.  W.  431;  Fleming  r, 
Pullen  (Tex.  Civ.).  97  8.  W.  1,(9. 
General  cause  tending  to  bring  about 
improjier  ali^Miment  of  all  machines 
upon  same  floor  may  be  evidenced  by 
fact  other  mathines  worked  improperly. 
Standard  Mills  r.  Cheatham,  125  Ga, 
649,  54  8.   E.  650, 

"It  is  a  fallacy  to  assume  that  a  so- 
quence  of  events  of  necessity  indicates 
an  interdependence  of  the  one  upon 
the  other,  or  a  casual  relation  between 
them,"  Thompson  r,  Williams,  100 
M(].  195,  60  A.  26,  fraudulent  intent  in 
a  conveyance, 

955-40  Sprague  r.  R.  Co.,  70  Kan, 
.T)9,  78  P.  S2S  (fires  started  by  other 
locomotives);  Baltimore,  etc.  R.  Co, 
r.  Sattler.  100  M.I.  30(1,  ."9  A.  654  (in- 
jur.v  to  land  of  other  persons  in  neigh- 
borhood bv  smoke);  Van  Doom  r.  Heap, 
160  Mich."  199,  125  X.  W,  11;  M<^\"'  — 
r.  C.  Co.,  39  Mont.  1S5.  102  P 
Hinton  r.  R.  Co.,  S3  Xeb.  S.r",  1_ 
W.  431;  Flansburg  r.  Co..  136  App.  l»iv. 
.51,  121  X.  V.  8.  156;  Lamb  r,  R,  Co., 
217  Pa.  564,  66  A.  762.  Cnmp.  P.  c, 
Oppenheinior.  156  Cal.  7.'?3,  lOfi  P.  74; 
Welch  r.  Fransioli,  46  Wash.  530.  90 
P.  644;  Hj.nson  r.  Co..  41  Wash.  349, 
■^3   P.   M2. 

950-11  Brown  r.  Co.  fla.\  120  N, 
W.  733;  cii.  the  text;  Lundc  r.  Cudahy, 
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139  In.  6Sis.  117  N.  \V.  10fi3;  So.  R.  Co. 
r.  Hail.y,  L'«5  Ky.  L.  K.  .')3,  SO  S.  W.  7S0; 
Marriott  r.  R  Co..  142  Mo.  App.  2it|. 
121)  S.  W.  233;  Cor.-onin  r.  Co.,  15  N. 
M.  9,  103  r.  (M.">.  Soo  HuKKar.l  r.  Co., 
132  In.  724.  109  N.  \V.  47ri;  Kn.lr«'!i  r. 
R.  Co.,  129  App.  Div.  7Sr),  114  X.  V 
S.  631;  Pftorson  r.  R.  Co.,  19  S.  D.  122. 
102  N.  W.  .'>9.-);  Missouri.  K.  &  T.  R. 
Co.  r.  Gri>onwoo<l,  40  Tex.  Civ.  2.'>2.  S<1 
S.   W,   SIO. 

956-42  Kansas  City,  oto.  R.  Co.  r. 
Porry,  fi5  Kan.  792,  70  I',  Hl(\;  St. 
Louis,  etc.  R.  Co.  v.  Xolnncl,  7."»  Kan. 
691,  90  P.  273;  Foster  r.  R.  Co.,  143 
Mo.  App.  547.  128  S.  W.  3(5. 
057-43  Marburv  r.  I?.  Co..  176  Fo.l. 
9,  90  C.  C.  A.  4S3";  Hlair  r.  R.  Co..  243 
111.  224,  90  N.  K.  691;  Simpkins  r.  Assn.. 
148  la.  543,  126  X.  W.  192:  Hrownn.l-I 
r.  R.  Co.,  107  In.  2r.4.  77  N.  W,  103s; 
Hrown  r.  Co.,  143  la.  662,  123  N'.  W. 
733:  C.jllis  r.  Co.,  202  Mass.  222,  88 
N.  E.  779;  Epstein  r.  R.  Co.,  143  Mo. 
App.  13.5,  122  S.  W.  366;  ^nnsburp  r. 
Co.,  136  App.  Div.  "A,  121  X.  Y.  S. 
156;  niirstrom  r.  Tacoma,  57  Wash.  121, 
106  p.  629. 

957-45  Contract  between  defendant 
and  third  party  mav  Im>  rclov.-mt.  Soo 
"St--.t  Rriilion.ls.''  infra.  134s8. 
Habits  and  character,  thouph  sui-h  per- 
son \voul<I  1>o  apt  to  rlo  an  act,  not 
«'on>j»etent  to  show  he  <\\<\  it.  C.  9. 
Rivet.  205  Mass.  464.  91    X.  K.  877. 


CERTIFICATES 

Impciichmcnt,  '.n'>?,-2. 

962-1  P.  r.  Whalcn,  154  Cal.  472.  9<5 
P.  194;  Johnson  r.  S.,  7,1  Fla.  18,  49 
S.  40  (of  hos[>ital  superintendent,  not 
rompetent  as  to  sanity  of  <lis(har<.'<'ii 
inmate):  Lotns\ille  R.  Co.  r.  Ravmond. 
135  Kv.  738.  123  S.  W.  281;  Salts  v. 
Ins.  Co..  140  Mo.  App.  142.  120  S.  W. 
714.  Seo  IT.  S.  r.  Hempstead.  1.'3  Fe.l 
483:  P.  r.  Willar.I.  1 -.0  fal.  543,  89 
P.  124  (of  physii^an  ns  to  person's  in 
sanity^. 

Architect's  certificate  not  admissible  if 
it  shows  it  is  not  Imsed  on  personal  in- 
spection. Aetna  \n<\.  Co.  v.  Fuller.  Ill 
Mrl.  321.  73  A.  738. 

Of  baptism,  evi.lenre  of  legitimacy. 
T.#«let'«   Sneression.   122    Ln.   2nO.    47   S 

Of  death,  made  pursuant  to  statute,  ad 
missilde  and  jirima  farie  evidence  of 
its  material  farts.    These  are  not  priv- 


ili'f-ed.  S.  r.  Pal)st.  139  Wis.  561,  121 
N.   W.  351. 

Of  physician,  not  competent  unlesn 
made  so  liv  statute.  Louisville  R.  Co. 
r.    Rnvmond,    135    Kv.    738,    123    S.   W. 

9G!l-2  .\mericnn  Hawaiian,  etc.  Co. 
r.  Hutler.  165  Cal.  497.  133  P.  2S0; 
Barbee  r.  Findlnv,  221  111.  251,  77  N 
!■:.  590;  Sniad  r.  Field.  124  III.  App. 
558;  Concord  .Xjiart.  House  r.  O'Brien, 
12S  III.  App.  437.  228  111.  360,  81  X.  E. 
M38;  Herbert  r.  Dewev.  191  .Mass.  4"3. 
77  X.  K.  822.  See  Rubins  r.  Coddar.I 
(1904').  2  Ch.  D.  (Knfr.)  261,  rev.  (1905) 
1  K.  n.  294;  "Conclusive  Evidence,'' 
intra,   2*^1  70. 

No  special  form  required. — C,  etch  ell.  etc 
Co.  r.  Peterson.  12  J  la.  599,  100  N.  W 
550. 

Competent  to  show  performance  of  con- 
ditions precedent.  -<) 'I.nii^'liliii  r.  Poli, 
S2  Conn.  427,  74  \.  763.  Of  architect 
ma.v  be  prima  facie  evidence  ajjainst 
emydoyer  if  contract  does  not  make  it 
con(lusive.  .TefTcrsoii  H.  Co.  r.  Hrum- 
l.nu-h.  16*^  Fed.  H(i7,  94  C.  f.  A.  279. 
Private  certificate  of  e'5topnel.  wit- 
nessed and  ackno\vled;;ed.  jiresu'iiptive- 
ly  valid,  and  denial  of  execution  bv 
si;,'ner  does  not  necess.'irily  overcome 
presumption.  Reillv  r.  Haseltine,  127 
App.  r>iv.  64.  m  X.  Y.  S.  457. 
Impeachment. — .\  i^arty  who  has  n>»reed 
a  certificate  shall  be  evidence  apainst 
him  has  burden  of  impeachinjr  it. 
Where  it  is  certified  by  physician  in- 
.iured  person  was  able  to  resume  duties 
extent  of  in.juries  mav  be  shown  and 
conditions  %vhen  certificate  made. 
Camden  R.  Co.  f.  Lester  (Kv.),  118  S. 
W.    268. 

Refusal  to  give,  evidence  of  bad  faith 
Aetna  Tnd.  Co.  r.  Fuller,  111  Md.  321, 
73    A.  738. 

96a-.'5  Wynne  r.  V.  S..  217  V.  S.  234; 
Lederer  r.  Saake.  166  Fed.  810;  .lones- 
boro.  etc.  I?.  Co.  r.  Dist..  80  Ark.  316. 
97  S.  W.  281;  Whalen  r.  Oleeson.  81 
Conn.  638.  71  A.  90^;  Arlin^'ton  O.  & 
G.  Co.  r.  Swnnn,  13  (\n.  App.  562.  79  S. 
E.  476;  Rrockwav  r.  McChin,  243  111. 
196.  90  X.  E.  374;  P.  r.  Plopper.  158  HI. 
App.  250;  S.  r.  Wheeler.  172  Tnd.  578. 
89  N.  E.  1;  Com.  r.  O'Prvnn.  etc.  Co., 
153  Kv.  406.  1.55  S.  W.  1126;  S.  r. 
Pudenhefer.  122  La.  288.  47  ».  f^H: 
Smith  Pros.  r.  Woodward  (Neb.).  143 
N.  W.  196:  HofTmnn  r.  Ins.  Co..  135 
App.  Div.  739.  119  X.  Y.  S.  978;  Mar- 
low  (.  Dist.,  29  Okla.  304,  116  P.  797; 
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Boblcs  r.  Cooksoy  (Tex.  Civ.),  70  S. 
W.  584. 

Contra  if  cortificati-'  attarhod  to  pajier 
puriiortiiifr  to  be  si^riu-il  hy  ajreiit,  in 
absence-  of  proof  of  autliority.  Whalen 
r.  Gleeson,  aui)ra.  See  Hiowu  r.  R.  Co., 
200  Til.  402.  70  X.  E.  90o. 
Certificate  by  assistant  not  fonipetent 
umltT  statute  riiaUinj.'  admissible  the 
oflicer's  certificate.  Kinil)ro  r.  Brad- 
shaw  (Fla.),  «"  S.  SG<?. 
Marriage  certificate. — State  v.  McEae, 
Sii  \.  J.  L.  7!m;,  S."  a.  4'.";.  8f<-  vol. 
8,  p.  408,  n.  73,  and  sui)jdeinent  there- 
to. 

Teacher's  certificate. — Darter  r.  Board, 
10]  111.  AiM'.  l:m. 

Of  cause  of  death  produced  from  pub- 
lic records.  National  ''onncil  r.  0'l'>rien, 
^^■2  Til.  Aj)]).  40;  Ohmeyer  r.  Circle,  91 
>fn.    A  pp.   180. 

Of  clerk  of  court  as  to  recording  will. 
Ilvmcr  r.  ITolvfield  (Tex.  Civ.),  87  S. 
\V.  .722. 

Of  birth,  by  physician.  Vanderbilt  v. 
Mit.licU.  72  N.  X.  .1.  Eq.  i»10.  ri7  A. 
f»7.  rrv.  71  y.  J.  Eq.  r.32,  63  A.  1107. 
Where  officer  authorized  to  certify  only 
in  absence  of  another  oflicer,  such  ab- 
sence must  affirniativelv  ajipear.  Small- 
wood  r.  Kimball,  129  Oa.  49,  58  S.  E. 
640. 

Statute  making  certificate  of  commis- 
sioners in  condemnation  proceedings 
prima  facie  evidence,  constitutional. 
Chicapo  r.  T.  Co.  r.  Chicaj^o,  217  111. 
3».1.  7.-;  X.  E.  499. 

By  statute  certified  eopy  of  inspector 
of  mines  is  prima  facie  evidence  of 
facts  recited.  Amlricus  r.  Co.,  28  Ky. 
L.  R.  704.  90  S.  W.  233. 
State  weighmaster's  certificate.  S.  r. 
OolTee.  192  Mo.  (;70.  91  S.  W.  48G. 
OfHrial  certificate,  reciting  records  of 
proj'cr  oHice  indic-itoil  existence  of  deed 
correspondinp  to  that  lost,  admissible 
where  records  destroyed  lonp  after  ex- 
ecution of  deed.  ^^cDonald  r.  Hanks, 
.■52  Tex.  Civ.  140,  113  S.  W.  ri04. 
9B-l-f>  Words  milled  to  certificate  of 
ncKuowledpinent  do  not  afTect  mort- 
pnpe.  Burnside  r.  Mealer,  26  Kv.  L.  R. 
79.   80   S.    W.   785. 

005-G  Ex  parte  Lunp  Foot.  174  Fed. 
70;  Equitable  Mfp.  Co.  r.  Co.,  130  On. 
67.  60  S.  E.  262  (of  notary  as  to  execu- 
tion of  bond,  inadmissible^ :  Walker  »'. 
Shepnrd,  210  111.  100.  71  \.  E.  422; 
Boyd  V.  R.  Co.,  103  Til.  A]<p.  199  (as 
to  non-existence  of  fact  or  record): 
Chicago,  etc.  Co.  r.  Vance,  64  Kan.  686 


()S  P.  60G;  Fisher  r.  Betts,  12  X.  D. 
!97,  96  X.  W.  132;  Marlow  r.  Dist.,  2."- 
Okla.  304,  110  P.  797;  Bayless  r.  S., 
121  Tenn.  7.">,  113  S.  W.  1039;  St.  Louis 
P.  Co.  r.  Beilharz  (Tex.  Civ.),  88  S.  W  . 
.")12  (of  forfeiture  of  corporate  per- 
mit); Tludkins  r.  Bush,  69  W,  Va.  194. 
71    S.  E.  lOG. 

Cost  certificate  mere  recital  of  facts 
under  hand  ami  seal  of  clerk  and  not 
ailmissible.  Manning  r.  Ins.  Co.  (Mo.), 
1.-9  S.   W.   7."0. 

967-8  Such  certificates  are  some- 
times evidence;  statute  to  that  effect 
does  not  exclude  jiarol  ])roof  of  non- 
existence of  paper  require<l  to  be  filed. 
S.  V.  T>ittoov,  .12  Wash.  87,  100  P.  170. 
967-11  liamilton  v.  McAuley,  27 
Tex.  Civ.  2.56,  65  S.  W.  205. 
968-13  Smithers  r.  Lowrance,  100 
Tex.  77,  93  S.  W.  1064,  orer.  n.  c.  (Tex. 
Civ.),  91  S.  W.  606;  Strickel  V.  Tur- 
berville,  28  Tex.  Civ.  469,  67  S.  W. 
lo.-S;  Harper  r.  Dodd.  30  Tex.  Civ.  287, 
70  S.  W.  223.  See  Foster  r.  Meyers,  117 
La.  216,  41  S.  551;  Pope  r.  Anthony, 
29  Tex.  Civ.  29«!,  G«5  S.  W.  "21. 
Original  assignments  duly  acknowl- 
edged and  recorded  of  certificate  of 
public  land  commissioner  are  admissible 
althou<.di  there  was  no  statute  authoriz- 
intr  their  being  recorded.  Richards  r. 
Bussell,  70  Wash.  .554,  127  P.  19«?.  129 
P.  90. 

970-20  Condren  r.  Oibbs.  94  .\rk. 
478  127  S.  W.  731;  .Tonesboro,  etc.  R. 
Co.r.  Dist..  80  Ark.  316,  97  S.  W.  281; 
Ekern  r.  ^STcCovern,  154  Wis.  157,  142 
X.  W.  595.  46  L.  R.  A.  (X.  S.)  796. 
No  presiimption  where  two  certificates 
issued  to  different  persons  for  same  of- 
fice. P.  t\  Davidson.  2  Cal.  App.  100. 
^3   P.   161. 

970-21  Of  nomination,  prima  facie 
evidence  of  facts  recited.  S.  r.  Blais- 
dell.  17  X.  D.  .-75.  1 1  «5  X.  W.  225. 
Of  naturalization,  inadmissible  in  pro- 
ceeding to  correct  record  unless  it  Is 
sustained  bv  it.  Tn  re  O 'Sullivan,  137 
Nfo.  App.  214,  117  S.  W.  651. 
970-22  Woodworth  r.  McKee,  126  Ta. 
714.  102  N.  W.  777;  Harper  r.  County. 
33  Tex.  Civ.  653,  77  S.  W.  1044.  Comp. 
.Tames  r.  James,  35  Wash.  6.50.  77  P. 
1090. 

To   affidavit   taken   in   open   court   re 

qiiires     no     seal.       Hvmer     v.     Holvfield 
rTex.   Civ).   <;7   S.  W.   722. 
Absence  of  seal  of  state  on   certific.nte 
of  secretary   of  state  as  to  increase  in 
corporate      capitalization,      immaterial. 
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Person  a  u.  it..  ..  LipiT.,  -19  I*a.  99, 
t>:    A.    I. 'SI. 

Certilled  copy  of  <liily  nvortlcil  tlt'o.l 
neo«l  not  in<li.at«'  j«r«'?*i'iu'o  of  »««nl  Uhti' 
on.      Knxt    <'..•l^t    I.,.    ((1.   r.   Co.,   5S    Kla. 

•:.'.<?.  •!.".  s.  s:'^ 

Of  time  mortt^.i^c  received,  not  part  of 
inHtniniiM.'  ^t   ho  iii<Miti(i<Ml  nnil 

oflTiMcil  in<i  i.v  of  |in|K>r  on  whicli 

emlomrtl.      Avro   i.    Ilixson,  58   Or.   19, 

9s  I'.  r>i:i. 

Of  Justice  of  peace  of  another  state, 
inn<ln)i9Mblc  unices  unii-ial  rapacity  an<] 
fa.  t  ho  cxofutod  rortifli'ntt"  nhown. 
lloltinnn   r.  Iloltrann    (Kv.),   INS.   W. 

Ill's. 

07«V-23  SonI  nec08«i»ry  to  rortificato 
of  nr knowloiljrmont  of  dooil.  I'etors  r. 
Koiohonl.ach.    114    Witt.   209,   90    N.    W. 

97'2-:i'£     Soo    Hrowninp    r.    Lovott,    20 

Kv.    L.   R.  092.  !M   S.   W.  661;    William- 

j.on   r.   Musirk,  60  W.   Va.  59,  53  8.   E. 

?''•'. 

07--33     rommorpc  etc.  Co.  r.  Morris, 

27   r.\.  c\v.  .-..-.3,  65  s.  w.  ins. 

07:i-:i5  lla;:tT  r.  Siilobottom.  UO 
Kv.  •>:,  11 :;  s.  \V.  S70:  S.  r.  nu.ionhofor, 
122  I^.  2SS,  47  S.  614;  S.  r.  (^uinn, 
107  Minn.  '".m.'?.  120  N.  W.  lOSS;  .Sniont 
r.  Awn..  13H  Mo.  A  pp.  43S,  120  S.  W. 
719;  .Man.lol  r.  \Vos.hlor,  12S  A  pp.  Div. 
.'0.-,,  112  N.  Y.  S,  Sm;  Oilnioro  r.  Look 
WOM.I,  .'57  Tox.  r\y.  fll6.  121  S.  \V.  Ill; 
Rnriun  r.  Williams.  In2  Tex.  441,  119 
.^.  W.  s'.i  (orru|.an.y  of  laml). 
Becitals  not  conclusive. — Columbian  B. 
A--.i(.  r.  Lrnxls,  12S  III.  App.  19">  (.lonr. 
ri>'..:'i\']]\ii  and  satisfai-tory  ovi(|on<'o 
r  to     ovorromc);     Gritton     r. 

!  .  2'12   Til.  372.  66  N.   K.   109^; 

I>  •  ,:,  -  1'  •  ■  ,  ::  111.  461,  67  X. 
i:    :>■:-.    l:.-'.  \\.,-rrn.  3.">  Tox.  Civ. 

64  I.    *«0   .<.    \V      1    >'?.. 

Of  arknowlcdgnicnt  by  married  woman, 
!•  I  only  by  rlonr  proof  of  frn«ii|. 

ri  n  is  on  hor.     (Iri-cnU'af  .lohn 

f...'  i.  '  ...  r.  Loonard,  MS  N.  C.  339,  59 
S.    K.    131. 

f»7'!  r»f:      "    •     f  .   .1-.— .    i.>-    ^..p    jy\v. 

to  p«»r 


s.  w.   ;:; 

Tax     commissioner     rannot     contradict 
•■'••te.      H.    r.    Baltimore.    1"'     Md. 
\    ".^^ 

donv- 
.'c.   2n 


Certiacaie  of  state  weighmMter  cai.i.<.'. 
bi'    made   con<lu»i\ «'    by    xtatiite.      S,    i 
CotT...-.    I '.•2    .\!o.   tlTll,  y"l   .S.    W.   4S6. 
f>70-5O     Calloway     r.    Bradburn,    11 
Ky.    Ii»,   .S2   S.    W.'  1013    (of   utlicors   o: 
election    prima    facie    correct);    Brown 
Um  r.  Lovett,  29  Ky.  L.  K.  6St2,  !M  .•- 
W.  661    (election  oflieer  cannot  impea<  ! 
certificate);    P.   r.    Wintermuto,    19 1    \ 
Y.  JH),   86   N.    K.    SIM;    .StaflTc.rd    r.    -- 
par.l,  57  W.  Va.  si.  50  8.  K.  101  (. 
lots  primary  and  liijrher  ovidonco).  !*■ 
Williamson    r.    Musirk,   6o    W.    Va.   ••'■■ 
ru{   S.    K.   7.16. 

977-53     Kinj:sburv     r.     Nvo,    9    Cal. 
App.  .".74.  Wi  v.  9S.-,:  I».  r.  Willi.  147  III 
App.  207;  In  re  McConaughy,  106  Mini 
:!1»2.    119    N.    W,   408. 
978-5-1     See  Ilnehnio  B.  Co.  r.  Boar  ; 
l.'.f,    Mi.li.    493.   121    N.    W.   209. 
980-62      Kw-.n   r.  Wilbor,  99   III.  Ap' 
132,  2<tS  III.  492,  70  N.  K.  57r)  (certifl. 
copy   of   record   of   notary   and    not  li 
certificate  of  protest    re«iuired). 
980-G4     Pattwn    r.    Bk.,    124    da.   9t. 
.'53    S.    ]•:.   6(54;    Kwen    i.    Wilbor,  99    1! 
App.   132;    R.dia   State   Bk.   r.    P. 
!•.'.  Mo.  App.  404,  69  8.  W.  51;  N. 
Kastle.    lO.T    Mo.    App.    1S7,    79    .^.    v, 
730;  Cterman  Am.  Bk.  r.   Mills.  99  A]-. 
Div.  312,  91    N.   Y.  S.   142;   Sdil, 
r.    Scliiiltz,    110    App.    Div.   356, 
Y.   S.  3S3;   Solomon   r.  Cohen,  94    ... 
S.    .502;    Nelson    r.   Hrondahl,    13    N.    f 
363,    100    N.    W,    1093;     Farmers'    N:.' 
Bk.  r.  Marshall,  9  Pa.  Super.  621;   Sr 
ond   Nat.  Bk.  r.  Smith.  US  Wis.  IS,  !' 
N.  W.  66 J;  Columbian  Bk.  r.  Bowen,  1" 
Wis.   21S.    114    N.    W.   4.')1. 
Copy  of  notarial  certificate  must.  uml. 
ctatiite.  be  filr.l   with   complaint.   MaM 
r.  Kil.r.urse.  71    N.  J.  L.  472,  .'9  A.  21 
982-69     Naft/K'er    r.    Pnitod    Stat<- 
•Jni   Kcl.  494.   IH  C.  C.  A.  598. 
982-70     Schofield  r.  Palmer,  134  K. 

983-Tl     Schofield  r.  Palmer,  134  P< 

--•.  ....        .•       .        ...        ^      Fit/;' 

*|.an  r.  >! 
.,,...   .    ;     ...,".  ....    N.   K.  621;    i;.. 
State  Bk.   r.   Pe/ol.H.  9.'   Mo.   App.  4' 
00  S.  W.  51:   Mason  r.  Kilcourse.  71 
.T.    L.    472.   •'')9    A.    21    (presentment    ai 
ni.'i  c    iiiim!    }••'   fcliown   on    face   of  cc- 
Moffitt,    222    T': 

9K-4'7a     N.lw.n    r.    Kastle,    105    Mo. 
A  [.p.   1**7.  79  S.   W.  730,  Inck   of  funds 
ra".«c    f(<r    nnn  pnviitent. 
Menior:«ndum   at    bottom    of  cortiflcn' 
is  not  evidence  If  not  rcforre<l  to  in 
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or  made  part  of  it.  Zollner  i".  Moffitt, 
222  I'u.  644,  72  A.  285. 
984-75  London  &  R.  P.  Bk.  r.  Carr, 
54  Misc.  94,  105  N.  V.  S.  679. 
988-S  Second  Nat.  Hk.  r.  Smith,  ll8 
Wis.  18,  94  N,  W.  664  (Huniriont  if  it 
idcntifica  instrument  and  shows  it  has 
been  •lishonore<l). 

988-10  Schlesinper  r.  Srhultz,  110 
App.  Div.  356,  96  N.  Y.  ."=?.  3s:5:  Tolum- 
bian  Dk.  Co.  r.  Bowen,  134  Wis.  218, 
114  N.  W.  451  (presupiption  of  present- 
ment at  proper  time). 
992-23  Solomon  v.  Cohen,  94  N.  Y. 
S.  502. 

99S-33  Mason  r.  Kilcourso,  71  N.  J. 
L.  \:i,  59  A.  21;  Kupferherg  r.  Horo- 
witz, 52  Mis.-.  4<!S,  1(12  N.  V.  S.  502 
(every  presumption  is  in  favor  of  rej^u- 
larity  of  notary's  protest  and  rertifl- 
e«tc). 

99S-34  Mason  r.  Kileourse,  71  N.  J. 
L.  472.  59  A.  21.  See  (iermnn  Am.  Bk. 
r.  Mills,  99  A4)p.  Div.  312,  91  N.  Y.  S. 
142. 

997-42  Second  Nat.  Bk.  f.  Smith, 
lis  Wis.  IS,  94  N.  W.  664. 
998-43  Siepel  r.  Duhinsky,  56  Misc. 
881.  M7  N  Y.  S.  Qls;  ."^-ott  r.  Brown, 
240  Pa.  32S,  87  A.  431;  Zollner  r.  Mof- 
fitt. 222  Pa.  644,  72  A.  2<*5  (want  of 
present  reoolleetion  by  notary  of  fact 
set  out  in  certificate,  not  impea<'hment). 
998-45  Nelson  r.  Hrondahl.  13  N. 
D.  363,  100  N.  W.  1.-)93  (testimony  of 
notary  as  to  invariable  custom,  proper). 


CHARACTER 

Proof  of  rrputiituin  a.s  hinritu/  upon  nrtj- 
lifffiu'c,  3-3;  Of  dfirtasiil  piTstin  riof  o 
party,  ."S-T;  Of  co-dcfcmlaut  nut  on  trial, 
7  13;  Of  grantor,  20-49;  Of  Mlraugrr, 
34-98. 

3-1     Mooro  r.  Dozier,   128  Oa.  90,  57 

S.  K.  110.  And  see  vol.  6.  pp.  656,  770 
et  m><],  and  supplement  thereto. 
3-2  Lowman  r.  S.,  161  Ala.  47,  50  S. 
43;  Moore  r.  Dozier,  12S  (la.  9<i,  57  S. 
E.  110;  S.  r.  Orepory,  14S  In.  152,  126 
N.  W.  1109;  Spnin'  r.  RnkcMfrnw,  79 
Kan.  75S.  101  p.  466;  Leveri.-h  r.  Frank, 
6  Or.  212.  Both  real  and  reputed  char 
•cter  are  sometimes  involved,  and  then 
the  two  are  distinpui.thed,  as  where  de- 
fendant .iustifies  ass.nult  and  battery  on 
ground  of  self-defense,  d.niminp  his 
conduct  was  affcted  by  knowlcipc  plain 
T     was    <]uarrelsome     and     danj:er6us. 


^f'-Quiggan  f.  Ladd,  79  Vt.  90.  64  A. 
503. 

3-3  Columbia  Nat.  Bk.  r.  MacKnipht, 
29  App.  Cas.  (I).  C.)  580;  llardwuk  (. 
Hard  wick,  130  la.  230,  100  N.  \V.  63^; 
Ratliff  r.  Daniel,  137  Ky.  55,  121  S.  \V. 
li>34;  M.K.ino  v.  Howard,  123  N.  Y.  S. 
632;  Muliinax  v.  Pyron  (Tex.  Civ.),  123 
S.  W.  1139  (plaintiff's  reputation  in 
action  for  money  loaned  where  answer 
charped  him  with  embezzlement;  other- 
wise as  to  defeinlant's  refiutation  for 
honesty);  Texas  M.  R.  r.  Dean,  98  Tex. 
517,  85  S.  W.  1135.  See  "  Non  est  Pac- 
tum," infra  2-7. 

"Appellee  offered  evidence  to  prove  the 
pciK-ral  reputation  for  honesty  of  the 
pel  suns  who  <li<l  the  »<  .'ilinp  and  classi- 
fication of  the  lops  for  appellee  at  the 
mill,  to  which  ajii'dlant  obJe<te.l  on  the 
pround  th.it  their  credibility  had  not 
been  attacked.  The  objection  was 
overruled  and  he  excei>ted.  Appellant's 
case,  as  stated  in  his  petition,  is 
grounded  upon  allepations  of  fraud 
I>racticed  by  these  persons  in  scalinp 
and  cla.ssifvinp  the  lops,  and  in  his 
testimony  ai>|<ellant  did  not  hestitate 
to  charpe  them  with  havinp  stolen  his 
lops.  Their  honest.v  was  directly  at- 
ta<ked,  and  we  think  the  case  falls 
fairly  within  the  rule  announced  by 
this  court  in  Houston  Ele.tric  Co.  r. 
Faroux,  125  S.  \V.  D23.  and  Word  r. 
Houston  Oil  Co.,  141  S.  W.  334,  holding 
such  evidence  admissible,  in  the  cir 
cumstances  prescntcii."  ("u.llipp  r.  Ex- 
port  Co.    (Tex.   ('iv.\    lin   S.   W.   444. 

As  bearing  on  earning  capacity.  Cam- 
eron, etc.  Co.  (.  Anderson,  98  Tex.  156, 
SI    S.   W.   2'«2. 

Petitioner's  character  involved  in 
habeas  corjuis  pro.  cedinps  to  secure 
custody  of  minor  children.  Mooro  r. 
Dozier,  !2S  On.  90,  57  S.  E.  110. 
Proof  of  reputation  of  decedent  is  com- 
petent ujion  the  i.ssue  ns  to  his  exercise 
of  ordinary  care  in  his  cnllinp.  in  ab- 
sence of  witnesses  as  to  what  was  ilone 
just  prior  to  acci.lent.  Illinois  C.  R. 
Co.  r.  Prickett,  210  III.  140,  71  N.  E. 
435;  Chicnpo,  etc.  R.  Co.  r.  Ounderson, 
174  III.  495,  51  N.  E.  70S;  Illirjois  C. 
R.  Co.  r.  Nowicki.  14S  III.  29,  35  N.  E. 
358;  Chicago  &  A.  R.  Co.  r.  Wilmn. 
128  Til.  App.  88.  See  infra,  20..50.  But 
it  has  been  held  evidence  of  prudence 
is  irrelevant  in  action  to  recover  for 
death.  McQuisten  r.  R.  Co..  150  Mich. 
332.  113  N.  W.  lllS;  Schultz  r.  S.,  133 
Wis.  SI 5,  113  N.  W.  428. 
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Of  conductor  for  politeness  to  passen- 
gers may  be  proved  wheie  recovery  for 
mental  suli'erinj^  sought  because  of  his 
conduct.  Georgia  S.  &  F.  R.  Co.  v. 
Eansoni,  5  Ga.  App.  740,  G3  S.  Fj.  525. 
4-4  Eobinson  v.  Van  Hooser,  15)6  Fed. 
620,  116  C.  C.  A.  294;  Title,  etc.  Co.  v. 
Ingersoll,  153  Cal.  1,  94  P.  94;  Con- 
solidated S.  Co.  r.  Morgan,  160  Ind. 
241,  66  N.  E.  696;  Volker  l\  S.,  177 
Ind.  159,  97  N.  E.  422;  Porter  v.  Whit- 
lock,  142  la.  66,  120  N.  W.  649  (not 
competent  to  raise  presumption  act 
charged  not  done) ;  Louisville  &  N,  E. 
Co.  V.  Daniel,  28  Ky.  L.  E.  1146,  91 
S,  W.  691;  Mattingly  r.  Shortell,  27 
Kv.  L.  E.  426,  85  "S.  W.  215;  Chesa- 
peake &  0.  E.  Co.  v.  Eiddle,  24  Kv. 
L.  E.  1687,  72  S.  W.  22;  Knights  of 
Maccabees  l'.  Shields,  156  Ky.  270,  160 
S.  W.  1043;  Gonld  v.  Bebee,  134  La. 
123,  63  S.  848;  Campbell  r.  Aarstad,  124 
Minn.  284,  144  N.  W.  956;  Berry  f. 
Jones  (Miss.),  63  S.  341;  Brewer  r. 
Mullins,  97  Miss.  353,  52  S.  257;  Eoss 
f.  Pant's  Co.,  170  Mo.  App.  291,  156 
S.  W.  92;  Hatch  r.  Bagless,  164  Mo. 
App.  216,  146  S.  W.  839;  Shoffner  r. 
Fink,  163  Mo.  App.  113,  145  S.  W.  504; 
Milan  Bk.  v.  Eichmond,  235  Mo.  532, 
139  S.  W.  352;  Stewart  i\  Watson,  133 
Mo.  App.  44,  112  S.  W.  762;  Noonan  r. 
Luther,  206  N.  Y.  105,  99  N.  E.  178; 
McKane  v.  Howard,  202  N.  Y.  181,  95 
N.  E.  642,  rev.  123  N.  Y.  S.  632;  Mis- 
souri, etc.  E.  Co.  V.  Hailev  (Tex.  Civ.), 
156  S.  W.  1119;  Houston  Elec.  Co.  v. 
Jones  (Tex.  Civ.),  129  S.  W.  863;  Don- 
aldson V.  Dobbs,  35  Tex.  Civ.  439,  80 
S.  W.  1084;  McElrov  v.  Phink,  97  Tex. 
147,  76  S.  W.  753,  77  S.  W.  1025.  See 
vol.  7,  p.  176,  n.  37  and  supplement 
thereto.  Contra  under  statute.  Castle 
V.  Clark,  45  Ind.  App.  192,  90  N.  E. 
640.  Evidence  of  character  not  admis- 
sible in  civil  action  to  meet  evidence 
of  specific  wrongful  acts.  Colburn  v. 
Marblp,  196  ^Mnss.  376,  82  N.  E.  28. 
Although  plaintiff  has  alleged  injury 
to  his  reputation,  if  he  offers  no  evi- 
dence on  the  issue  defendant  cannot 
attack  his  reputation.  Morningstar  v. 
Co.,  211  X.  Y.  J65,  105  N.  E.  656. 
Libel  and  slander. — See  vol.  8,  p.  270 
et  seq. 

5-6  Eeimenschneider  v.  Neusis,  175 
111.  App.  172;  Phelps  r.  R.  Co.  (Ta.), 
143  N.  W.  853;  Stewart  f.  Watson,  133 
Mo.  App.  44,  112  S.  W.  762;  Cornth  V. 
Jones,  77  Vt.  441,  60  A.  814;  Clement 
V.  Skinner,  72  Vt.  159,  47  A.  788. 


5-7  Good  character  of  propounder  of 
will  provable  against  allegation  will 
executed  by  reason  of  threats  and 
fraud.  Hannah  v.  Anderson,  125  Ga. 
^107,  54  S.   E.   131. 

Evidence  of  character  of  deceased  per- 
son not  a  party  may  be  competent  on 
question  of  conspiracy  to  defraud. 
Continental  Nat.  Bk.  v.  Bk.,  1  Tenn. 
Ch.  App.  449,  488. 

Evidence  of  reputation  for  honesty  and 
integrity  not  admissible,  no  attack  be- 
ing made.  EUwood  i.  Walter,  103  111. 
App.  219,  dist.  Sprague  v.  Craig,  51  111. 
288. 

Where  fraud  is  one  of  the  inferences 
which  might  be  drawn  from  the  evi- 
dence, proof  of  character  is  admissible 
to  rebut  such  presumption.  Word  v. 
O.  Co.  (Tex.),  144  S,  W.  334. 
5-8  Black  v.  Epstein,  221  Mo.  286, 
120  S.  W.  754;  McHay  v.  Peterson,  52 
Tex.  Civ.  195,  113  S.  W.  981. 
6-9  Great  W.  L.  I.  Co.  f.  Sparks,  38 
Okla.  395,  132  P.  1092;  •Luckenbach  v. 
Thomas  (Tex.  Civ.),  166  S.  W.  99.  See 
vol.  6,  p.  149,  n.  75,  n.  76,  and  sup- 
plement thereto. 

6-10  Poe  r.  Poe,  93  Ark.  426,  124  S. 
W.  1029;  Poler  v.  Poler,  32  Wash.  400, 
73  P.  372. 

6-11  S.  V.  Williams  (Del.),  80  A. 
1004;  S.  V.  Holly,  155  N.  C.  485,  71  S. 
E.  450. 

' '  The  rule  itself  is  not  merely  merciful. 
It  is  both  reasonable  and  just.  There 
may  be  cases  in  which,  owing  to  tho 
peculiar  circumstances  in  which  a  man 
is  placed,  evidence  of  good  character 
may  be  all  he  can  offer  in  answer  to  a 
charge  of  crime.  Of  what  avail  is  a 
good  character,  which  a  man  may  have 
been  a  lifetime  acquiring,  if  it  is  to 
benefit  him  nothing  in  his  hour  of 
peril?"  Com.  v.  Andrews,  234  Pa.  597, 
S3  A.  412,  qiiot.  C.  v.  Clear.y,  135  Pa. 
64,  19  A.  1017,  8  L.  E.  A.  301. 
6-13  Carson  f.  S.,  128  Ala.  58,  29  S. 
608;  S.  V.  Denel,  63  Kan.  811,  66  P. 
1037;  Lewis  t\  S.,  93  Miss.  697,  47 
S.    467. 

Such  evidence  especially  appropriate  if 
insanitv  is  the  defense.     Maston  v.  S., 
83  Miss.  647,  36  S.  70. 
Of  defendant's  parents  immaterial  in 
murder  case.     Smith  v.  S.,  142  Ala.  14, 

og    g     Q9Q 

7-13     Edgington   i'.   U.   S.,   164   U.   S. 

361;  IT.  S.  V.  Breese,  131  Fed.  915;  Ware 
V.  S.,  91  Ark.  555,  121  S.  W.  927;  S.  v. 
Cather,    121    la.    106,    96    N.    W.    722; 
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Horton  v.  S.,  84  Miss.  473,  36  S.  1033; 
Maston  f.  S.,  83  Miss.  647,  36  S.  70; 
Gilbert  f.  S.,  8  Okla.  Cr.  543,  128  P. 
1100,  129  P.  671;  Saye  v.  S.,  50  Tex. 
Cr.  569,  99  S.  W,  551.  But  see  Pettis 
f.  S.  (Tex.  Cr.),  150  S.  W.  790. 
Adinission  may  take  place  of  evidence. 
Beard  V.  S.,  44  Tex.  Cr.  402,  71  S.  W. 
960. 

Of  co-defendant  not  on  trial  not  prov- 
able on  separate  trial  of  co-indictee. 
Walls  V.  S.,  125  Ind.  400,  25  N.  E.  457; 
Omer  v.  C,  95  Ky.  353,  25  S.  W.  594; 
Schultz  V.  S.,  133  Wis.  215,  113  N.  W. 
428. 

7-14  S.  17.  McGreevey,  17  Ida.  453, 
105  P.  1047  (as  to  first  two  points 
only);  S.  r.  King,  122  la.  1,  96  N.  W. 
712;  S.  V.  Denel,  63  Kan.  811,  66  P. 
1037;  Dickinson  v.  S.,  3  Okla.  Cr.  151, 
104  P.  923;  C.  r.  Beingo,  217  Pa.  60, 
66  A.  153;  Phelan  r.  S.,  114  Tenn.  483, 
507,  88  S.  W.  1040;  Orange  r.  S.,  47 
Tex.  Cr,  337,  83  S.  W.  385.  Contra  as 
to  last  proposition.  S.  v.  McGreevey, 
17  Ida.  453,  105  P.  1047;  Latimer  r.  S., 
55  Neb.  609,  76  N.  W.  207,  70  Am.  St. 
403;  S.  v.  Van  Kuran,  25  Utah  8,  69 
P.  60. 

7-15  S.  V.  Denel,  63  Kan.. 811,  66  P. 
1037;  Phelan  r.  S.,  114  Tenn.  483,  507, 
SB  S.  W.  1040. 

7-16  Hundley  v.  S.,  173  Ind.  684,  91 
N.  E.  225;  Maston  v.  S.,  83  Miss.  647, 
36  S.   70. 

8-17  Contra,  Keith  v.  S.,  127  Tenn. 
40,  152  S.  W.  1029. 

8-18  Witt  V.  S.,  5  Ala.  App.  137,  59 
S.    715. 

8-19  U.  S.  V.  Wilson,  176  Fed.  806; 
Phillips  V.  S.,  161  Ala.  60,  49  S.  794; 
Taylor  v.  S.,  148  Ala.  565,  42  S.  997; 
P.  r.  Wilson  (Cal.  App.),  138  P.  971; 
Lynn  v.  S.,  140  Ga.  387,  79  S.  E.  29; 
Henderson  v.  S.,  120  Ga.  504,  48  S.  E. 
167;  Howell  t\  S.,  124  Ga.  698,  52  S.  E. 
649;  Culver  v.  S.,  124  Ga.  822,  53  S.  E. 
316;  Webb  v.  S.,  6  Ga.  App.  353,  64 
S.  E.  1001;  Hundley  v.  S.,  173  Ind.  684, 
91  N.  E.  225;  S.  v.  Jones,  145  la.  176, 
123  N.  W.  960;  Lewis  v.  S.,  93  Miss. 
697,  47  S.  467;  Sweet  v.  S.,  75  Neb. 
263,  106  N.  W.  31;  S.  v.  MaeQueen,  69 
N.  J.  L.  522,  55  A.  1006;  P.  r.  Hugh- 
son,  154  N.  Y.  153,  47  N.  E.  1092;  P. 
»'.  Elliott,  163  N.  Y.  11,  57  N.  E.  103; 
P.  r.  Blatt,  136  App.  Div.  717,  121  N. 
Y.  S.  507;  P.  r.  Childs,  85  N.  Y.  S. 
fi27;  S.  r.  Dickerson.  77  O.  St.  34.  82 
N.  E.  969;  C.  v.  Aston,  227  Pa.  106, 
75  A.  1017;  C.  v.  Beingo,  217  Pa.  60,  66 


A.  153;  C.  V.  Dingman,  26  Pa.  Super. 
615;  S.  V.  Moyer,  58  W.  Va.  146,  52  S. 
E.  30;  Gerke  r.  S.,  151  Wis.  495,  139 
N.  W.  404;  Schutz  v.  S.,  125  Wis.  452, 

104  N.  W.  90  (correcting  dictum  in 
Bernhardt  r.  S.,  82  "Wis.  23,  51  N.  W. 
1009);   Grabowski  v.  S.,  126   Wis.  447, 

105  N.  W.  805.  Contra.  Eggleston  v. 
S.,  129  Ala.  80,  30  S.  582;  McClellan 
V.  S.,  140  Ala.  99,  37  S.  239;  Simmons 
V.  S.,  158  Ala.  8,  48  S.  606. 

11-20  Chicago  v.  Perdue,  147  111. 
App,  536;  P.  V.  Blatt,  136  App.  Div. 
717,  121  N.  Y.  S.  507.  Contra.  Webb 
r.  S.,  6  Ga.  App.  353,  64  S.  E.  1001. 
Proof  of  good  character  made  after 
verdict,  not  cause  for  new  trial.  Wash- 
ington V.  S.,  124  Ga.  423,  52  S.  E. 
910. 

11-21  U.  S.  V.  Breese,  131  Fed.  915; 
Caldwell  v.  S.,  160  Ala.  96,  49  S.  679; 
P.  V.  Baldocchi,  10  Cal.  App.  42,  101  P. 
28;  S.  V.  Navlor  (Del.),  90  A.  880;  S, 
V.  Brooks  (Del.),  84  A.  225;  S.  r.  Dry- 
den  (Del.),  84  A.  1037;  S.  v.  Miele,  1 
Boyce  (Del.)  33,  74  A.  8;  S.  v.  Stew- 
art, 6  Penne.  (Del.)  435,  67  A.  786; 
S.  r.  Carr,  4  Penne.  (Del.)  523,  57  A. 
370;  Lvnn  r.  S.,  140  Ga.  387,  79  S.  E. 
29;  Henderson  v.  S.,  120  Ga.  504,  48  S. 
E.  167;  Fordham  iv  S.,  125  Ga.  791,  54 
S.  E.  694;  Culver  v.  S.,  124  Ga.  822, 
53  S.  E.  316;  Brazil  v.  S.,  117  Ga.  32, 
43  S.  E.  460;  Sweet  v.  S.,  75  Neb.  263, 

106  N.  W.  31;  P.  V.  Fisher,  136  App. 
Div.  57,  120  N.  Y.  S.  659;  P.  r.  Ellen- 
bogen,  99  N.  Y.  S.  897;  Morris  v.  Ty.,  1 
Okla.  Cr.  617,  99  P.  760;  Cannon  v.  Ty., 
1  Okla.  Cr.  600,  99  P.  622;  S.  r.  Hare, 
87  0.  St.  204,  100  N.  E.  825;  C.  r.  As- 
ton, 227  Pa.  106,  75  A.  1017;  C.  v. 
Dingman,  26  Pa.  Super.  615;  Niezora- 
wski  V.  S.,  131  Wis.  166,  111  N.  W.  250. 
But  see  Tavlor  v.  S.,  13  Ga.  App.  715, 
79  S.  E.  924. 

"We  think  that  the  plain  meaning  of 
the  instruction  which  was  given  by 
the  court  is  that  if,  upon  the  whole 
evidence,  that  of  good  character  among 
the  rest,  the  jury  believed  that  the 
guilt  of  the  defendant  is  proved  beyond 
a  reasonable  doubt,  then  the  defend- 
ant's good  character  would  not  consti- 
tute a  defense.  This  is  clearly  the  law, 
and  we  do  not  think  that  the  court 
erred  in  giving  the  above  instruction. 
People  V.  Sweenev,  133  N.  Y.  609,  30 
N.  E.  1005;  Remsen  r.  People,  43  N.  Y. 
6."  Khea  v.  S.,  104  Ark.  162,  147  S.  W. 
463. 
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Proof  of  good  character  will  not  nopn 
ti\o  confession.  S.  V.  Fostor,  \'M]  In. 
527,  114  N.  W.  36. 

Of  accused  may  be  repardcd  in  dotenn- 
ininj,'  wiiore  truth  lios  as  between  eon- 
ili(tin<it  witnesses.  Maddox  r.  S.,  IIS 
Ga.  0!t,  44  S.  E.  S22. 
Nature  of  offense  and  attitude  of  wit- 
nesses for  accused  toward  it  and  him 
may  aflfect  weight  tlue  evidence  of  gen- 
eral jxood  character.  U.  S.  v.  Clement. 
171  Fed.  974. 

12-22  Eaoock  i".  S.,  169  Tnd.  4S8,  82 
N.  E.  1039;  S.  v.  King,  122  la.  1,  96 
N.  W.  712;  Wilson,  etc.  Co.  r.  Atkin- 
son, 162  N.  C.  298,  78  S.  E.  212;  C.  v. 
Dingman,  26  Pa.  Super.  61  o;  S.  v. 
Stentz,  33  Wash.  444,  74  P.  588;  Niez- 
orawski  v.  S.,  131  Wis.  166,  111  N.  W. 
250.  See  vol.  6,  p.  49,  n.  75  and  sup- 
plement thereto. 

Evidence  of  good  character  should  not 
be  depreciated  bv  instructions.  P.  v. 
Finer,  11  Cal.  App.  542,  105  P.  780. 
12-2.'}  Beck  v.  S.  (Okla.  Cr.),  132 
P.  929;  Edmons  f.  S.  (Okla.  Cr.),  132 
P.  923. 

Failure  to  give  evidence  of  good  char- 
acter mav  be  commented  u]ion  by  state. 
S.  V.  Davis,  3  Penne.  (Del.)  220,  50  A. 
99. 

A  charge  that  defendant  is  a  profes- 
sional gambler  must  be  proved  by  his 
acts  anil  not  his  reputation  as  such. 
Mitchell  r.  S.  (Okla.  Cr.),  130  P.  1175. 
13-24  Ware  v.  S.,  91  Ark.  555,  121 
S.  W.  927;  P.  f.  Smith,  9  Cal.  App.  644, 
99  P.  1111;  S.  f.  Raymond  (Conn.),  89 
A.  1118;  S.  V.  Nussenholtz,  76  Conn. 
92,  55  A.  589;  Clinton  v.  S.,  53  Fla.  98, 
43  S.  312;  Ward  r.  S.  (Ga.  App.),  80 
S.  E.  295;  Holmes  v.  S.,  12  Ga.  App. 
359,  77  S.  E.  ]S7;  P.  v.  Clerainson,  250 
111.  135,  95  N.  E.  157;  Wilcox  v.  U.  S., 
7  Tnd.  Ty.  86,  103  S.  W.  774;  S.  v. 
Thompson,  127  la.  440,  103  N.  W.  377; 
Newman  r.  C,  28  Kv.  L.  P.  81,  88  S. 
W.  10S9;  S.  r.  Wellman,  253  Mo.  302, 
161  S.  W.  795;  S.  r.  Beckner,  194  Mo. 
281,  91  S.  W.  892;  P.  r.  Springer,  137 
App.  Div.  304,  122  N.  Y.  S.  194;  S.  v. 
Barrett,  151  N.  C.  665,  65  S.  E.  894 
(error  cured  by  accused's  testimony  in 
accordance  with  facts  shown) ;  Wilker- 
Bon  r.  S.  (Okla.  Cr.).  132  P.  1120;  Por- 
ter r.   S.,   8   Okla.   Cr.   64,   126   P.   699 

(cit.    3    ENCYCLOP.r.DIA    OP    EVIDENCE,    p. 

12);  Kaufman  r.  S.  (Tex.  Cr.),  165  S. 
W.  193:  McClarv  v.  S.  (Tex.  Cr.),  165 
S.  W.  572;   Puryear  v.  S.,  50   Tex.  Cr. 


1.-4,  98  S.  W.  258;  Moore  r.  S.,  46  Tex. 
Cr.  54,  79  S.  W.  565;  Bays  v.  S.,  5l) 
Tex.  Cr.  548,  99  S.  W.  561;  Melton  v. 
S.,  47  Tex.  Cr.  451,  83  S.  W.  822  {over. 
Martin  r.  S.,  44  Tex.  Cr.  279,  70  S.  W. 
973,  and  Everett  v.  S.,  30  Tex.  App. 
682,  18  S.  W.  674);  S.  r.  Shaw,  75 
Wash.  326,  135  P.  20;  S.  v.  Grove,  61 
W  Va.  697,  57  S.  E.  296. 
See  vol,  6,  p.  657,  n.  75  and  supplement 
thereto. 

Order  of  proof. — Evidence  as  to  char- 
acter of  co-defendant  should  not  bo 
received  until  there  is  some  proof  of 
his  guilt.  McLeod  v.  S.,  128  Ga.  17. 
57  S.  E.  83. 

Incidental  reference  to  character  of 
accused  on  his  cross-examination,  not 
fatal.  S.  V.  Clark,  64  W.  Va.  625,  63 
S.  E.  402, 

13-25  P.  V.  Connellv,  157  Mich.  260. 
122  N.  W.  80;  S.  V.  kelleher,  201  Mo. 
614,  100  S.  W.  470. 

13-2G  Carson  r.  S.,  128  Ala.  58,  29 
S.  608;  Weaver  v.  S.,  83  Ark.  119,  102 
S.  W.  713;  Cook  r.  S.,  46  Fla.  20,  35  S. 
665;  Frank  v.  S.  (Ga.),  80  S.  E.  1016; 
Ward  r.  S.  (Ga.  App.),  80  S.  E.  295; 
Strickland  v.  S.,  12  Ga.  App.  640,  77 
S.  E.  1070-,.  Brantley  v.  S.,  133  Ga.  264, 
65  S.  E.  426;  Smith  r.  S.,  11  Ga.  App. 
89,  74  S.  E.  711;  S.  r.  Boyd,  178  Mo.  2, 
76  S.  W.  979;  Blester  v.  S.,  65  Neb.  276, 
91  N.  W.  416;  S.  v.  Cloninger,  149  N. 
C.  567,  63  S.  E.  154;  Porter  v.  S.,  8 
Okla.  Cr.  64,  126  P.  699  {cit.  3  Ency- 
CLOPiEDiA  OP  Evidence,  p.  12);  Martoni 
V.  S.  (Tex.  Cr.),  167  S.  W.  349;  Turner 
r.  S.  (Tex.  Cr.),  163  S.  W.  705;  Streight 
r.  S..  62  Tex.  Cr.  453,  138  S.  W.  472; 
Holloway  v.  S.,  45  Tex.  Cr.  303,  77  S. 
W.  14. 

Negative  evidence  does  not  put  charac- 
ter in  issue.  Posey  r.  U.  S.,  26  App. 
Cas.  (D.  C.)  302:  S.  r.  Marfaudillc,  48 
Wash.  117,  92  P.  939,  14  L.  R.  A.  (N. 
S.)  346. 

Emphatic  denial  of  charge  and  vigor- 
ous characterization  of  prosecuting  wit- 
ness by  defendant  do  not  justify  in- 
quirv  into  his  antecedents.  King  v. 
Rouse,  L.  E.  (1904)  1  K.  B.  (Eng.) 
184. 

14-27  Scope  of  rebutting  evidence 
limited  by  inquiry  made  by  defendant 
respecting  character.  Cox  v,  S.,  162 
Ala.   66,  50  S.  398. 

14-28  Worley  r.  S.,  138  Ga.  336,  75 
S.  E.  240:  S.  r.  Magill  (N.  D.),  122  N. 
W.  330;  Hvsaw  v.  S.  (Tex.  Cr.),  155  S. 
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W.  941.  See  vol.  6,  p.  778,  n.  23  and 
supplement  thereto. 

Biit  antecedent  Mstory  of  deceased  may 
be  shown.  S.  v.  Thomas,  151  la.  572, 
1.32  N.  W.  51. 

Decedent's  general  character  is  inad- 
missible. Montgomery  v.  S.,  2  Ala. 
App.  25,  56  S.  92. 

Eule  applies  notwithstanding  reception 
of  evidence  tending  to  show  deceased 
had  committed  a  crime.  Kennedy  v. 
S.,  140  Ala.  1,  37  S.  90. 
Rule  not  violated  by  testimony  as  to 
what  witness  knew  of  deceased.  Bays 
v.  S.,  50  Tex.  Cr.  548,  99  S.  W.  561. 
When  relevant. — It  is  only  when  a 
showing  of  self-defense  is  made  that 
reputation  of  deceased  for  rashness, 
viciousness  and  turbulence  is  material. 
S.  f.  Zorn,  202  Mo.  12,  100  S.  W.  591. 
If  -self-defense  is  pleaded  and  circum- 
stances are  such  defendant  was  pre- 
sumed to  know  characteristics  of  de- 
ceased, a  sufficient  foundation  is  laid 
for  proof  of  deceased's  disposition  and 
tendencies.  P.  v.  Lamar,  148  Cal.  564, 
83  P.  993. 

Evidence  as  to  size  and  strength  of 
deceased  is  not  connected  with  his 
character.  Kelly  v.  P.,  229  111.  81,  82 
N.  E.  198. 

Under  statute  authorizing  state  to 
pro'\;e  decedent 's  reputation,  if  defend- 
ant has  proved  threats,  proof  of  repu- 
tation cannot  be  made  if  accused  has 
not  attacked  it  unless  he  shows  knowl- 
edge of  threats.  Arnwine  v.  S.,  50  Tex. 
Cr.  477,  99  S.  W.  97,  50  Tex.  Cr.  254, 
96  S.  W.  4. 

Defendant's  ignorance  of  general  repu- 
tation of  deceased  does  not  prevent 
him  showing  what  it  was.  S.  r.  Feelev, 
194  Mo.  300,  92  S.  W.  663  (over.  S.  V. 
Kennade,  121  Mo.  405,  26  S.  W.  347). 
If  defendant  aggressor  he  cannot  at- 
tack deceased's  character.  Osburn  r.  S., 
164  Tnd.  262,  73  N.  E.  601. 
Testimony  as  to  relations  of  deceased 
and  defendant,  incompetent  on  direct 
examination.  S.  v.  Crea,  10  Ida.  88, 
76  P.  1013. 

In  prosecution  for  rape  defendant  may 
show  how  bad  complainant's  character 
was.  Neace  v.  C,  23  Ky.  L.  E.  125, 
62  S.  W.  733. 

Character  of  deceased  for  peaceable- 
ness  is  not  affected  by  evidence  he 
claimed  to  have  been  robbed.  Smith  r. 
S.,  142  Ala.  14.  39  S.  329. 
14-29  Brvant  r.  S.,  95  Ark.  239,  129 
S.  W.  295;  Stevens  v.  S.,  84  Neb.  759, 


122  N.  W.  58;  P.  v.  Barnes,  202  N.  Y. 
77,  95  N.  E.  15;  Hysaw  v.  S.  (Tex. 
Cr.),  155  S.  W.  941.  See  vol.  6,  p.  778, 
n.  23  and  supplement  thereto. 
Of  deceased. — Thrawley  v.  S.,  153  Ind. 
375,  55  N.  E.  95.  Contra,  Kelley  v.  P., 
229  III.  81,  82  N.  E.  198;  Carr  v.  S.,  21 
O.  C.  C.  43,  Competent  to  meet  issue 
raised  by  defendant.  Martin  v.  S.,  44 
Tex.  Cr.  279_,  70  S.  W.  973. 
Of  complaining  witness,  immaterial  as 
corroborating  evidence.  Railey  v.  S., 
58  Tex.  Cr.  1,  121  S.  W.  1120,  125  S. 
W.  576. 

14-30  McAlister  v.  S.,  99  Ark.  604, 
139  S.  W.  684;  Jones  r.  C,  154  Ky.  640, 
157  S.  W.  1079;  Anderson  v.  C,  144  Ky. 
215,  137  S.  W.  1063;  Lane  v.  C,  134 
Ky.  519,  121  S.  W.  486;  In  re  Klinz- 
ner's  Will,  71  Misc.  620,  130  N.  Y.  S. 
1059. 

Judicial  discretion  should  be  used  in 
the  admission  of  disreputable  conduct 
of  witness  not  connected  with  trial. 
Castleberry  v.  S.  (Okla.  Cr.),  139  P. 
132.  See  vol.  11,  p.  636,  n.  9  and  sup- 
plement thereto. 

14-31  Walters  r.  Lumb.  Co.  (N.  C), 
81  S.  E.  453;  Cimini  r.  Zambarano  (R. 
1.),  89  A.  295;  Poulter  v.  S.  (Tex.  Cr.), 
161  S.  W^  475.  See  Dusek  v.  S.,  48 
Tex.  Cr.  519,  89  S.  W.  271. 
Evidence  as  to  the  good  reputation  of 
wife  of  defendant  cannot  be  given  by 
the  state  where  she  is  not  a  witness 
and  her  reputation  is  not  a  matter 
of  issue,  even  where  accused  claims  in- 
sanity from  information  as  to  her  il- 
licit relations  with  deceased.  Brown  f. 
S.,  9  Ala.  App.  15,  64  S.  170.  See  vol. 
6,  p.  779,  n.  27  and  supplement  thereto. 
14-32  Edwards  v.  Price,  162  N.  C. 
243,  7S  S.  E.  145;  LaFollette,  etc.  Co. 
V.  Minton,  117  Tenn.  415,  428,  101  S. 
W.  178. 

Of  plaintiff,  called  as  witness  by  de- 
fendant, mav  not  be  attacked.  O'Neil 
r.  Adnms,  144  la.  385,  122  N.  W.  976. 
14-33  McGuire  v.  S.  (Ala.),  58  S. 
GO;  Barnett  v.  S.,  165  Ala.  59,  51  S.  299 
Wingate  v.  S.,  1  Ala.  App.  40,  55  S. 
953;  Paxton  v.  S.,  108  Ark.  316,  157  S. 
W.  396;  Malov  v.  S.,  52  Fla.  101.  41  S. 
791;  Clinton  V.  S.,  53  Fla.  98,  43  S.  312; 
Pe  Boe  r.  Co.,  146  Kv.  696,  143  S.  W. 
39:  Bowman  r.  C,  146  Kv.  486,  143  S. 
W.  47;  Newman  r.  C,  2S  Kv.  L.  R. 
SI,  8S  S.  W.  1089;  Calhoon  v.  C.  23 
Kv.  L.  R.  1188,  64  S.  W.  965;  Barnes 
r.  C.  24  Kv.  L.  R.  1143.  70  S.  W.  827; 
S.  V.  Manuel,  133  La.  571,  63  S.  174; 
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S.  r.  Barrett,  240  Mo.  161,  144  *.  W. 
485;  S.  r.  Priest,  2\o  Mo.  1,  114  8.  \V. 
f»41i;  S.  V.  Barnett.  203  Mo.  640,  loi!  S. 
W".  506;  S.  V.  Brooks,  202  Mo.  106,  100 
S.  W.  416;  P.  r.  Nelson,  130  N.  Y.  S. 
488;  S.  V.  Cloningor,  149  N.  C.  567,  63 
S.  E.  154;  Campbell  v.  S.,  62  Tex.  Cr. 
561,  138  S.  W.  607;  Green  v.  S.,  62 
Tex.  Cr.  345,  137  S.  W.  126;  S.  r. 
Thoinc,  39  Utah  20^,  117  P.  58. 
Defendant's  reputation  for  violence 
aii'i  turbulence,  not  provable  to  alVect 
credibilitv  as  witness.  S.  r.  Beckner, 
194  Mo.  2S1,  91  8.  W.  892;  Dolau  r.  S., 
^1  Ala.  11,  1  S.  707. 
Evidence  of  character  of  defendant  as 
witness  liniitOil  to  his  ca|iacity  as  snch. 
Fact  he  has  been  arrested  does  not 
show  bad  character.  S.  v.  Xusenholtz, 
76  Conn.  92,  55  A.  589;  Newman  V.  C, 
2S  Ky.  L.  R.  81,  SS  S.  W.  1089. 
General  charcater  of  accused,  who  has 
testified  in  his  own  behalf,  not  in  issue 
unles  he  has  introduced  testimony  to 
sustain  it.  P.  r.  Hinksnian,  192  N.  Y. 
421.  85  N.  E.  676. 

15-36  Norris  r.  S.,  52  Tex.  Cr.  166, 
ini;  S.  W.  136. 

15-38  Central  C.  &  C.  Co.  v.  Pennv, 
173  Fed.  340,  97  C.  C.  A.  600;  Barco 
r.  Taylor,  5  Ga.  App.  372,  63  S.  E.  224 
(harmless  if  objection  not  made);  Den- 
nis r.  R.  Co.,  93  S.  C.  295,  76  S.  E.  711; 
Sullivan  r.  R.  Co.,  85  S.  C.  532,  67  S. 
E.  905  (professional  character  of  non- 
resident expert);  Jones  v.  S.  (Tex. 
Cr.),  167  S.  W.  1110;  Wilmot  r.  Fore 
(Tex.  Civ.),  163  S.  W.  1014;  Wisnoski 
1-.  S.  (Tex.  Cr.),  153  S.  W.  316;  Interna- 
tional, etc.  R.  Co.  r.  Lane  (Tex.  Civ.), 
127  S.  W.  lOGfi  (expert);  Simmonds  t. 
Simmonds,  35  Tex.  Civ.  151,  79  S.  W. 
630;  Jones  r.  S.,  52  Tex.  Cr.  20(),  106 
S.  W.  126;  Casey  v.  S.,  50  Tex.  Cr.  392, 
97   R.   W.  496. 

In  Texas  if  witness  attacked  by  laying 
predicate  for  his  im]>eachnient,  or  his 
character  assailed,  his  reputation  may 
be  sustained  before  direct  impeaching 
testimony  offered.  Harris  v.  S.,  49  Tex. 
Cr.  3?,'J.  94  P.  W.  227. 
Disparaging  remarks  by  court  as  to  wit- 
ness' credibility  opens  door  for  proof 
of  character.  Landers  r.  R.  Co.,  134 
Mo.  .App.  SO,  114  S.  W.  543. 
16-39  S.  r.  Beckner,  194  Mo.  281, 
91  S.  W.  892;  S.  r.  Fogg,  206  Mo.  696, 
105  R.  W.  618;  Pettis  V.  S.  (Tex.  Cr.), 
l.-O   S.   W.   790. 

16-44)  Watson  r.  S.,  155  Ala.  9,  46  !=!. 
232;    Brown    v.   S.,   142  Ala.   287,  38   S. 


268;  Lesueur  r.  S.,  176  Ind.  448,  9o 
N.  E.  239;  S.  c.  Maggard,  250  Mo.  335, 
157  S.  W.  354;  Armfield  r.  R.  Co.,  162 
N.  C.  24,  77  S.  E.  963;  Tex.  Tr.  Co.  f. 
Fearris  (Tex.  Civ.),  163  S.  W.  lOGO; 
Quanah  etc.  Co.  v.  Johnson  (Tex.  Civ.), 
159  S.  W.  406;  llearn  r.  Harless  (Tex. 
Civ.),  154  S.  W.  613;  Brown  v.  S.,  52 
Tex.  Cr.  267,  106  S.  W.  368. 
16-41  Missouri,  etc.  R.  Co.  /".  Duraas 
(Tex-.  Civ.),  93  S.  W.  493. 
Defendant  may  explain  that  indict- 
ments were  ilismissed  and  that  he  was 
not  guilty  where  he  had  testified  on 
cross-examination  that  he  had  been  in- 
<licted  a  number  of  times.  Cowart  t". 
S.  (Tex.  Cr.),  158  S.  W.  809. 
16-422  Missouri,  etc.  R.  Co.  r.  Dumas 
(Tex.  Civ.),  93  S.  W.  493;  Alderson  f. 
S..  53  Tex.  Cr.  525,  111  S.  \V.  738; 
Wells  F.  &  Co.  V.  Beniamin  (Tex.  Civ.), 
165  S.  W.  120;  Harris  r.  S.,  49  Tex. 
Cr.  338,  94  S.  W.  227;  Contreras  r.  T. 
Co.  (Tex.  Civ.),  83  S.  W.  870;  Fox  r. 
Robbins  (Tex.  Civ.),  70  S.  W.  .597.  But 
see  Thompson  v.  S.  (lex.  Cr.),  167  S. 
W.  345. 

17-43     Title,  etc.  Co.  r.  Ingersoll,  153 
Cal.  1,  94  P.  94;  Adams  V.  R.  Co.  (Tex 
Civ.),   122  S.  W.  895. 
18-44     Gilbert  r.  S.,  80  Okla.  Cr.  329, 
127  P.  889;  LaFoUette.  etc.  Co.  v.  ^fin- 
ton,  117  Tenn.  415,  428,  101   S.  W.  178; 
Chesapeake,  etc.  R.  Co.  v.  Fortune,  107 
Ya.  412,  59  S.  E.  1095. 
Only  where  witness  stranger  to  action. 
Goode  r.  S.,  57  Tex.  Cr.  220.   12.1  S.   W. 
597;   Warren  v.  S.,  51   Tex.  Cr.  59S,  103 
S.   W.   S8S;   Jefifrevs   v.   S.,  51    Tex.   Cr. 
566,    103    S     W.    886;    Harris  v.   S.,   49 
Tex.   Cr.  338.  94   S.  W.  227. 
18-46     Houston,     E.     Co.     v.    Faroux 
(Tex.  Civ.),  125  S.  W.  922. 
2<»-49     See   Helton    v.   S.    (Tex.    Cr.), 
125   S.   W.  21. 

Character  of  grantor  for  fairness 
and  honesty  in  business  cannot  bo 
shown  in  absence  of  attack  to  sustain 
truth  of  recital  in  deed  executed  by 
him;  same  rule  applies  to  deceased 
grantor.  Quinaltv  v.  Temple,  176  Fed. 
(i7,  99  C.  C.  A.  375. 
20-50  Harper  v.  U.  S.,  170  Fed.  385, 
95  C.  C.  A.  555;  U.  S.  r.  Wilson,  176 
Fed.  806;  Smith  V.  S.,  142  Ala.  14,  39 
.^.  329;  Ware  v.  S.,  91  Ark.  555,  121 
S.  W.  927;  P.  r.  Bond,  13  Cal.  App.  175, 
109  P.  150;  P.  r.  Tibbs,  143  Cal.  100, 
76  P.  904;  P.  v.  Wnde.  119  Cal.  rt72,  50 
P.  841;  S.  r.  Conlan,  3  Penne.  (Del.) 
218,   50   A.   95;   McClure  f.  Co.,  6  Ga. 
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App.  303,  65  S.  E.  33;  Wistraud  v.  P., 
"IS  111.  323,  75  N.  E.  891;  Wilcox  v. 
V.  S.,  7  Ind.  Ty.  86,  103  S.  W.  774;  S. 
r.  Gather,  121  la.  106,  96  N.  W.  722; 
S.  V.  Frederickson,  81  Kan.  854,  106  P. 
1061;  S.  c.  Bessa,  115  La.  259,  38  S. 
985;  Jetferson  v.  S.  (Miss.),  59  S.  8; 
Maston  V.  S.,  83  Miss.  647,  36  S.  70; 
Ilorton  V.  S.,  84  Miss.  473,  36  S.  1033; 
S.  1-.  Anslinger,  171  Mo.  600,  71  S.  W. 
1041;  P.  V.  Van  Gaasbeck,  189  N.  Y. 
408,  82  N.  E.  718;  S.  v.  Diekerson,  77 
0.  St.  34,  82  N.  E,  969;  Gregory  v.  S., 
50  Tex.  Cr.  73,  94  S.  W.  1041;  Orange 
V.  S.,  47  Tex.  Cr.  337,  83  S.  W.  385;  S. 
r.  Moyer,  58  W.  Va.  146,  52  S.  E.  30; 
Sohultz  i\  S.,  133  Wis.  215,  113  N.  \V. 
428. 

See  C'ox  V.  S.,  162  Ala.  66,  50  S.  39S. 
Defendant's  reputation  for  truth  and 
veracity  is  inadmissible  where  the 
state  did  not  attack  his  reputation  for 
such.  Jones  v.  S.  (Tex.  Cr.),  167  S. 
W.  1110. 

Rule  applies  to  civil  actions  where  de- 
fendants seek  to  show  plaintiff's  char- 
acter. Dannenberg  i".  Berkner,  118  Ga. 
8S5,  45  S.  E.  682;  Earlev  v.  Winn,  129 
Wis.  291,  109  X.  W.  633. 
One  accused  of  negligent  homicide  may 
prove  general  reputation  for  caution 
and  prudence.  Save  v.  S.,  50  Tex.  Cr. 
569.  99  S.  W.  551 ;  See  supra,  3-3. 
Geueral  character  for  honesty  and  in- 
tegrity IS  trait  involved  in  bribery. 
Schultz  V.  S.,  133  Wis.  215,  113  N.  W. 
428. 

On  trial  of  slander  suit  allegation 
jilaintiff  whipped  her  mother  made  it 
proper  to  show  she  quarreled  with  and 
ill-treated  her.  Earlev  r.  Winn,  129 
Wis.  291,  109  N.  W.  633. 
In  trial  for  larceny,  improper  to  ask 
witness  for  defendant  if  he  ever  heard 
of  his  stealing.  S.  r.  Briscoe,  3  Penne. 
CDol.)   7,  50  A.  271. 

21-52  Ware  r.  S..  91  Ark.  555,  121 
S.  W.  927;  S.  v.  Carpenter,  32  Wash. 
254,  73  P.  357;  Schultz  r.  S.,  133  Wis. 
215.  113  N.  W^  42"^. 
If  reputation  for  violence  and  quarrel- 
someness when  drunk  shown,  state  may 
show  general  reputation  for  peace, 
quiet  and  good  citizenship.  Ilussev  v. 
S..  87  Ala.  121,  6  S.  420;  S.  r.  Feeley, 
194  Mo.  300,  .-{IS,  92  S.  W.  663. 
Imprisonment  may  be  shown.  ITender- 
Hon  r.  S..  5  Oa.  App.  495.  63  S.  E.  535. 
21-53  Sweatt  r.  S.,  156  Ala.  85,  47 
S.  194;  S.  v.  .Tones,  4  Penne.  (Del.)  109, 
53  A.  858;   S.  v.  Gregory,  148  la.  152, 


126  N.  W.  1109;  S.  v.  Philpott  (Mo.), 
146  S.  W.  1160;  S.  v.  Beckner,  194  Mo. 
281,  91  S.  W.  892,  3  L.  R.  A.  <N.  S.) 
535;  S.  V.  Barnett,  203  Mo.  640,  lOE 
S.  W.  506;  Bishop  c.  S.  (Tex.  "Cr.),  160 
S.  W^  705.  See  vol.  11,  p.  688,  n.  7C 
and  supplement  thereto. 
On  the  issue  as  to  custody  of  minor 
children  proof  of  general  reputation 
of  mother  for  chastity  is  com[ietent, 
as  is  proof  of  specific  acts  tending  to 
show  she  is  not  proper  person  to  have 
their  custody.  Moore  v.  Dozier,  128 
Ga.  90,  57  S.'e.  110. 
Opinions  not  competent  to  show  a  per- 
son is  not  possessed  of  character  essen- 
tial for  a  particular  purpose,  at  least 
if  facts  and  circumstances  can  be  given 
jury.  Moore  v.  Dozier,  supra;  Sumner 
r.  Sumner,  118  Ga.  590,  45  S.  E.  509. 
21-54  Cook  V.  S.,  46  Fla.  20,  35  S. 
665. 

21-55  S.  f.  Melton  (N.  C),  SI  S.  E. 
602;  S.  r.  Wilson,  150  N.  C.  599,  73  S. 
E.  812.  Contra.  Sweatt  v.  S.,  156  Ala. 
85,  47  S.  194. 

21-57  Harper  v.  U.  S.,  170  Fed.  385, 
95  C.  C.  A.  555;  Wistrand  r.  P.,  218 
111.  323,  75  N.  E.  891;  Wilcox  r.  U.  S., 
7  Ind.  Tv.  86,  103  S.  W.  774;  Harper  v. 
U.  S.,  7"  Ind.  Tv.  437,  104  S.  W.  673; 
S.  r.  Griggsbv,  il7  La.  1046,  42  S.  497; 
Roch  v.  S.,  52  Tex.  Cr.  48,  105  S.  W. 
202;  Serna  v.  S.  (Tex.  Cr.),  105  S.  W. 
795. 

22-58  Story  f.  S.,  178  Ala.  98,  .59  S. 
4^0;  Armstrong  r.  Little,  4  Penne. 
(Del.)  255,  54  A.  742;  S.  v.  Jones,  4 
Penne.  (Del.)  109.  53  A.  858;  Maloy  v. 
S.,  52  Fla.  101,  41  S.  791;  Eastman  v. 
R.  Co.,  200  Mass.  412,  86  N.  E.  793; 
Dunlap  r.  S.,  50  Tex.  Cr.  504,  98  S.  W. 
S-)-;  Myers  r.  S.  (Tex.  Cr.),  101  S.  W. 
1000;  Missouri,  etc.  R.  Co.  r.  Dumas 
(Tex.  Civ.),  93  S.  W.  493;  Contreras 
r.  Co.  (Tex.  Civ.),  83  S.  W.  870;  Price 
r.  Wakeham,  48  Tex.  Civ.  339.  107  S. 
W.  132;  S.  r.  Grove,  61  W.  Ya.  697, 
57  S.  E.  296. 

Accused  testifjring  as  witness  may  be 
imjieachcd  as  ;inv  other  witness.  Maloy 
r.  S..  .12  Fla.  101,  41  S.  791. 
23-59  Paxton  v.  S.,  108  Ark.  316, 
157  S.  W.  396;  Calhoun  V.  C,  23  Ky. 
L.  R.  1188,  64  S.  W.  965. 
23-61  Lowman  r.  S..  161  Ala.  47,  50 
S.  43;  Louisville,  etc.  R.  Co.  v.  Steen- 
berger,  24  Kv.  L.  R.  761.  69  S.  W.  1094; 
Helm  r.  C,  26  Kv.  L.  R.  165,  81  S.  W. 
270;  S.  r.  Beckner.  194  Mo.  281,  289, 
91    S.   W.   892;    S.   v.   Grubb,  201   Mo. 
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5S5,  99  S.  W.  10S3,  1090;  S.  r.  Oljphant, 
128  Mo.  App.  '2:i'2,  107  S.  \V.  32;  In  re 
Spink's  Kst.,  r.2  Misc-.  I'jS,  116  N.  Y.  S, 
267;  Siijniou  r.  Shell  (N.  C),  SI  S.  K 
739;  Powers  v.  S.,  117  Tenn.  3G3,  97 
S.    W.    S15. 

24-62  S.  r.  BlarUburn,  136  la.  743, 
114  X.  W.  531  (applying  statute  to 
prosecutrix). 

25-64  De  Boe  v.  C,  146  Kv.  r.9(i,  143 
S.   W.  39. 

25-65  McQuiggan  r.  Ladd,  79  Vt.  90, 
64  A.  503. 

25-66  Eggman  r.  Nutter,  155  Til- 
Ai>p.  39(1. 

25-67  Perrv  r.  S.,  119  Ala.  10,  43  S. 
18;  Hostii'k  r.  S.,  1  Ala.  App.  255,  55 
S.  260;  Kennedy  i\  Tr.  Co.,  34  Okla. 
140.   126  P.  548. 

26-68  Jaikson  r.  S.,  92  Ark.  71,  122 
S.  W.  101;  S.  r.  Rivers,  82  Conn.  454, 
74  A.  757;  Lane  r.  C,  134  Ky.  519,  121 
S.  W.  486;  York  r.  Evertoii,  121  Ma 
App.  640.  97  S.  W.  604;  S.  r.  Sihlev 
132  Mo.  102.  33  S.  W.  167,  53  Am.  St. 
477;  Bigliben  r.  S,  (Tex.  Cr.),  151  S. 
W.  10^4.  See  vol.  10,  p.  605,  n.  56  and 
supfilement  thereto. 

Evidence  of  notorious  character  for 
lewdni'ss  is  projier  where  father  seta 
up  .iustifii'ation  for  honiiciile  in  |irotec- 
tion  of  daughter;  but  questionable  acts 
of  which  flefendant  ignorant  cannot  be 
shown.  Gossett  v.  S.,  123  Ga.  431,  51 
S.   R.  394. 

26-69  .Jackson  r.  S.,  92  Ark.  71,  122 
S.  W.   101. 

Evidence  of  general  character  of  a  de- 
cedent, given  in  civil  action,  may  bo 
met  by  evidence  showing  in  what  par- 
ticulars character  was  bad.  Ratliff  r. 
Pniiicl.  l.?7  Kv,  55,  121  S.  \V.  I(i34. 
27-70  Jackson  v.  S.,  177  Ala.  12, 
59  S.  171;  Black  r.  S.,  5  Ala.  App.  87, 
59  S.  692;  Styles  r.  S.,  5  Ala.  App.  36, 
59  S.  698  (not  relevant  that  deceased 
■was  "a  straight  man");  Hall  r.  S.,  89 
Ark.  569.  117  S.  W.  753;  Turner  r.  S., 
131  Oa.  761.  63  S.  E.  294;  Owens  v.  S., 
120  Ga.  209,  47  S.  E.  545;  Pollard  V.  S., 
58  Tex.  Cr.  299,  125  S.  \V.  3!)0. 
Such  evidence  Is  competent  only  when 
thi-re  is  testimony  t<'nding  to  establish 
self-defense.  Green  r.  S.,  143  Ala.  2. 
10,  39  S.  362  {over.  Fields  r.  S.,  47 
Ala.  603). 

It  is  not  competent  to  show  good  moral 
character  of  deceased  and  his  abstin- 
ence from  use  of  profane  language,  to 
rebut  testimony  he  used  such  language 


when  ho  attacked  defendant.  Bowles 
f.  Co.,  103  Va.  SKi,  4S  8.  E.  527. 
Questions  as  to  character  for  peace  and 
(piict  siiould  inciudt'  cliaracteristics  of 
violence,  turbulence  and  bloo<lthirsti- 
ness.  Tribble  v.  S.,  145  Ala.  23,  40  8. 
938. 

27-71  Ragland  v.  S.,  178  Ala.  59,  59 
S.  637;  Bobinson  v.  S.,  5  Ala.  App.  45, 
59  S.  321;  Carter  r.  S.,  4  Ala.  Aj.p.  7a, 
59  S.  222;  S.  r.  Navlor  (Del.),  90  A. 
880;  S.  r.  Hollv,  155  X.  C.  485,  71  S.  E. 
450;  S.  V.  I^foreaux,  254  Mo.  398,  l(i2  --' 
W.  158;  Powers  r.  S.,  117  Tenn.  :;  :. 
97  S.  W.  815.  See  vol.  7,  p.  160  ot  s.-.]. 
Or  to  a  time  shortly  prior  to  the  of- 
fense. State  V.  Fitch  (.Mo.  App.),  166 
S.  W.  639.  See  Gabbard  f.  C.  (Ky.), 
167  S.  W.  042. 

27-73  Powers  f.  S.,  117  Tenn.  363, 
97   S.   W.  SI 5. 

28-74  S.  V.  Viscome,  78  Vt.  485,  63 
A.    877. 

28-75  S.  V.  Blassengame,  132  La.  250, 
61    S.   219. 

Should  be  limited  to  a  reasonable  time 
previous  to.  and  connected  witii.  of- 
fense. Lynch  r.  P.,  33  Colo.  128,  79 
P.   101.5. 

28-76  Oldham  r.  S.  (Ark.),  137  S. 
W.  825;  P.  V.  Tibbs,  143  Cal.  100,  76 
P.  904.  Contra.  S.  f.  Blackburn  (Ta.), 
no    N.    W.    275. 

In  criminal  action  for  slander  evidence 
as  to  clmractcr  of  prosecutrix  at  time 
of  trial  is  inadmissible,  offense  having 
bctn  committed  a  vear  before.  Bow- 
ers V.  S.,  45  Tex.  "Cr.  185,  75  S.  W. 
299. 

28-78     Wong  Hoon  Kan   v.   Lui   Van, 
16  Haw.  734;  Earlev  v.  Winn,  129  Wis. 
291.    109    N.    W.   633. 
Evidence    of    remote    character,    when 
.idiiiissilile.       Ward     r.    Thompson,    146 

Wis.  r.76,  131  X.  w.  lonn. 
Misdeeds  of  testator,  long  anterior  to 
will,    too    remote.      Graham    v.    Diuiter 
man.  217  HI.  235,  75  X.  E.  480. 
28-79     S.   r.    Blackburn,   136   Ta.   743, 
111  X.  W.  531;  S.  r.  Starr,  244  Mo.  161, 
14S  S.  W.  802  (quot.  this  text);  Cooper 
)-.   S.    (Tenn.),   138  S.  W.   826. 
To  show  character  of  person  witness* 
ing  petition   for   consent   to   sale   of  in- 
toxicating liquors  at  a  particular  time, 
it  is  com[)etent  to  show  his  conduct  be- 
fore   and    after    that    time,    if    not   too 
remote.      Foster    r.    Crisman    (Ta.),    141 
X.    W.    1021. 

Rule  applies  though  acused  is  witnes"; 
he    cannot    complain    because    time    »**• 
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quired  about  antedated  commission  of 
offense.  S.  v.  Hayden,  131  la.  1,  107 
N.  W.  929. 

Testimony  as  to  habits  of  witness  for 
sobriety  is  not  too  remote  if  only  a 
year  intervenes  between  time  inquired 
about  and  taking  his  dei)osition,  esi)e- 
cially  if  he  has  removed  from  the  com- 
munity. Winn  f.  Woodmen,  13S  Mo. 
Ai-i-.  701,  119  S.  W.  536. 
29-83  Lynch  v.  P.,  33  Colo.  128,  79 
P.  1015. 

Pleadings  may  limit  scope  of  evidence, 
O'Xeil   c.   Adams,    144   la.   3s5,   122    N. 
W.  97(5, 
29-84     Alderson  v.  S.,  53  Tex.  Cr.  525, 

111  S.  W.  738,  though  he  has  resided 
there  onlv  six  months. 

29-85  S.  V.  Conlan,  3  Penne.  (Del.) 
218,  50  A.  95. 

Reputation  of  defendant  in  various 
shuiis  in  wiiicli  he  liinl  been  employed. 
P.  V.  Buccufurri,  158  App,  Div,  186, 
143  N.  Y,  S.  62. 

Where  the  person  is  a  rover  and  the 
only  re]!utation  he  has  was  acquired 
se\  eral  years  before,  it  may  be  shown. 
Clark  r.  Hendricks  (Tex,'  Civ.),  164 
S.   W.   57. 

Reputation  in  place  where  witness  does 
business  and  jiasses  most  of  his  time 
ma}'  be  shown,  though  he  lives  else- 
where. Atlantic  K.  Co.  r.  Reynolds, 
117  Oa.  47,  43  S.  E.  456. 
30-S6  P.  V.  Loris,  131  App.  Div.  127, 
115  X.  Y.  S.  236,  town  less  than  four- 
teen  miles   distant. 

30-91  Pate  v.  S.,  162  Ala.  32,  .fO  S. 
357;  P.  r.  Cord,  157  Cal.  562,  108  P. 
511;  Alford  v.  S.,  47  Fla.  1,  36  S.  436; 
Kennedy  c.  Woodmen,  243  111.  560,  90 
N.  E.  1084;  Douglass  r.  Ague,  125  la. 
67,  99  N.  W.  550;  Ilardwick  r.  Hard- 
wick,  130  la.  230,  106  N.  W.  639;  S,  f. 
Prins,  117  la,  505,  91  X,  W.  758;  S.  V. 
Norman,  135  la.  483,  113  X.  W.  340; 
Craft  r.  Barron,  28  Kv.  L.  R.  98,  88 
S.  W.   1099;   P.   r.   Mix,"  149   ^fich.   260, 

112  X.  W.  907;  Lin.lsav  r.  Bates,  223 
Mo.  294,  122  S.  W.  682;  P.  r.  Van 
annsl)eck,  189  N.  Y.  408,  82  N.  E.  718; 
Ncwoll  r.  R.  (Tex.  Cr.),  115  S.  W.  939. 
Defendant,  after  offering  evidence  of 
good  character,  fould  not  bo  crnssex- 
aminod  as  to  whether  he  had  tuld  cer- 
tain persons  he  had  shot  a  woman 
eleven  vears  previouslv.  Com.  r.  Croson, 
243  Pa'.  19.  S9  A.  821.  See  vol.  7,  p. 
167.  n.  21,  ,'ind  supplement  thereto. 

In  S.  r.  Albanes,  inp  ^fe.  199.  S3  A.  548, 
"the  respondent  was  permitted  to   in- 


troduce evidence  of  his  general  reputa 
tion  for  peaceableness  in  the  commun- 
ity in  which  he  then  lived  and  had 
lived  for  a  period  of  10  years,  but  evi- 
dence of  his  reputation  in  another  com- 
munity whieh  he  had  left  ten  years  be- 
fore was  excluded.  .  .  .  If  a  person 
has  lived  but  a  short  time  in  a  com- 
munity, it  might  be  proper  and  even 
necessary  to  go  to  his  former  home  in 
order  to  establish  his  reputation." 
Erratum. — P.  v.  Hamilton,  p.  32  top 
of  first  column,  should  be  cited  29 
Mich.   173. 

Period  of  two  and  one-half  years  and 
distance  of  twelve  miles,  not  too  re- 
mote. P.  V.  Nunley,  142  Cal.  441,  76 
P.  45. 

32-92  S.  V.  Norman,  135  la.  483,  113 
X.  W.  340;  S.  V.  Quinlan  (X.  J,),  91 
A.  111. 

33-93  Reputation  seven  years  before 
issue  arose  and  in  another  state,  too 
remote.  S.  v.  Shouse,  188  Mo.  473, 
87  8.  W.  480. 

33-94  Craft  v.  Barron,  28  Kv.  L.  R. 
98,  88  S,  W,  1099;  McQuiggan  v.  Ladd, 
79  Vt.  90,  101,  64  A.  503. 
It  is  not  presumed  witness  of  bad  char- 
acter is  reforming.  Ilardwick  r.  Hard- 
wick.  130  la.  230,  106  X.  W.  639. 
33-96  Craft  v.  Barron,  28  Ky.  L.  R. 
98,   88   S.   W.    1099. 

3-4-97  Douglass  r.  Agne,  125  la.  67, 
99  X.  W.  550;  P.  r.  Mix,  149  Mich.  260, 
112  X.  W.  907;  Lindsav  v.  Bates,  223 
]V[o.  294,  122  S.  W.  6S2. 
34-98  Proof  of  character  of  person 
not  a  party  nor  witness  may  be  im- 
portant in  ascertaining  motive  of  per- 
son in  going  to  defendant's  home,  and 
of  latter 's  knowledge  of  his  purpose  in 
so  doing.  Rumsey  r.  S.,  126  Ga.  419, 
55  S.  E.  167.  This  may  be  true  of 
character  of  person  in  whose  defense  or 
for  whose  protection  a  parent  has 
acted.  Gossett  i\  S.,  123  Ga.  431,  51 
S.  E.  394.  Proof  of  general  repute  of 
women  who  went  to  alleged  disorderly 
house  is  competent  to  sliow  accused 
knew  of  their  character  and  nature  of 
their  business.  S.  r.  Steen,  125  la.  307. 
10]  X.  W.  9fi.  See  supra,  5-7. 
34-99  Lowdon  r.  V.  S.,  149  Fed.  673. 
79  C.  C.  A.  361;  Mullen  r.  U.  S..  lOR 
Fed.  892.  46  C.  C.  A.  22;  McKnight  r. 
U,  S.,  97  Fed.  208.  38  C.  C.  A.  115; 
V.  S  r.  Guthrie.  171  Fed.  528;  Wilhite 
r.  S..  84  Ark.  67.  104  S.  W.  531;  P.  v. 
Gleason.  122  Cal.  370.  .55  P.  123;  V.  S. 
c.    Neverson,    1    Mackey    (D.   C.)    152; 
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Mil  lure  r.  Co.,  (!  Ca.  App.  303,  ti.'j  S. 
i:.  33;  S.  I-.  (irul.tT,  I»  Ida,  (5;»2,  113 
r.  1;  DaxiiUon  r.  S.,  135  In.l.  2."i4,  34 
N.  E.  'J72;  llowuril  r.  C,  114  Ky.  372, 
70  S  W.  1055;  liiostor  I'.  S.,  «r.  Nob. 
276,  91  X.  \V.  41«;;  1'.  r.  Pc-karz,  ISo 
N.  Y.  470,  78  N.  E.  294;  P.  r.  LaiiKl«'V 
114  App.  Div.  427.  100  X.  V.  S.  123; 
A.kley  v.  P.,  9  Harb.  (X.  Y.)  (UiH; 
(but  80*  P.  r.  Linjriov,  207  X.  Y.  39<1. 
l(tl  X.  E.  170,  4G  L.  R.  A.  (X.  S.)  342, 
wlierojn  the  court  said:  "Tlii'  true 
doftrin*^,  as  it  sooms  to  mo,  is  that  tluTo 
is  no  presumption  ono  way  or  tlio  otlu'r 
upon  the  question  wln>tl\i'r  the  j.'«>neral 
I  haraoter  of  the  accused  is  good  or 
ba.r');  Brown  r.  S.,  32  O.  C.  C.  93; 
Hays  r.  Fy.  (Okla.),  52  P.  950. 
No  presiiniption  arises  as  to  chararter 
in  al'souie  of  evi.li'uie.  Uriflin  r.  S., 
165  Ala.  29,  50  S.  962;  Drvman  r.  S., 
102  Ala.  130,  15  S.  433;  Oater  r.  S., 
141  Ala.  10,  37  S.  692;  Fields  r.  V.  S., 
27  App.  Cas.  (D.  C)  433,  44S;  S.  r. 
Gartrell,  171  Mo.  4S9.  71  S.  W,  1045; 
S.  r.  Anslinper,  171  Mo.  600,  71  S.  W. 
1041;  P.  r.  Brasoh.  193  X.  Y.  46,  85 
X.   K.   S09. 

Presumption  of  good  character  may  be 
ovenotne  by  ]>n]i(iii.|t'rain"e  of  evi- 
donee.  8.  r.  Roupetz,  73  Kan.  663,  S5 
P.  77«!. 

35-1  Distinction  between  pood  char- 
acter of  accused  for  peace  and  quiet- 
ness and  pood  character  of  witness  for 
truth  an<l  veracitv.  Durham  r.  S. 
rTenn.),  163  S.  W.  ■4»7. 
"As  to  the  presumption  of  good  char- 
acter, tlic  prisduors  .-ire  entitlccj  Id  tlu^ 
presumi)tion  of  havinp  sustaine<l  pood 
characters  up  to  the  time  of  the  alleped 
murder,  and  this  presumjition  remains 
in  their  favor  unless  the  ,iury  shall 
believe  from  the  evidence  that  they  in 
fart  were  not  entitleil  to  such  reputa- 
tion." V.  S.  r.  X^evcrson,  1  Mackev  (D. 
r.)  152. 

.15-2  Andrews  r.  S.,  159  Ala.  14,  4S 
S.  S5'5;  S.  r.  Lambert.  104  Me.  394, 
71  A.  1092;  S.  r.  Dickerson,  77  O.  St. 
34.  S2   X.  E.  969. 

35-3  Witness  may  pive  hia  o[>inion 
as  to  the  character  of  the  deceased. 
Roborson  r.  S.,  175  Ala.  15,  .^)7  S.  829. 
35-4  Business  honor  of  another  may 
be  testified  to  from  witness*  knowl- 
edpe.  Continental  Xat.  Bk,  r.  Bk.,  1 
Tenn.  Ch.  App.  449. 
35-5  Spotswood  r.  Spotswood,  4  <^al. 
App,  711.  S9  P.  362;  P.  r.  Buccufurri, 
158  App.  Div.  186,  143  N.  Y,  S,  62. 


35-G  Watson  r.  S.  (Ala.),  61  S.  334; 
Maxwell  r.  S.  (.Via.  App.),  65  S.  732; 
lluphes  r.  S.,  152  Ala.  5,  44  S.  694;  8. 
f.  Briscoe,  3  I'enne.  (Del.)  7,  50  A. 
271;  S.  r.  Conlan,  3  Pcnnc.  (Del.)   218, 

50  A.  95;  .Sylvester  r.  S.,  46  Fla.  166, 
176,  35  S.  1J2;  Xelms  r,  S.,  123  Oa,  575, 

51  S.  E.  588;  S.  r.  Blassengame,  132 
La.  250,  61  S.  219;  Pierce  r.  Cole,  110 
Me.  134,  85  A.  567;  S.  r.  Stone,  96 
Minn.  482,  105  X.  W,  187;  P,  r.  Van 
(Jaasbeck,  1S9  X,  Y,  408,  82  X,  E.  71 S; 
P.  r.  Buccufurri,  158  App.  Div.  186,  143 
X.  Y  S.  62;  S,  r.  Mapill,  19  X,  D.  131, 
122  X.  W.  330;  S.  r.  Thoemke,  11  X.  D. 
3S6,  92  X.  W.  480;  S.  r.  Roderick,  77 
O.  St.  301,  82  X.  E.  10S2;  Keith  r.  S,, 
127  Tenn.  40,  152  S.  W.  1029;  McCor- 
mick  r,  Schtrenck  (Tex.  Civ.),  130  S. 
\V.  720;  Davi<lson  r.  Ryle,  103  Tex.  209, 
124  S.  W.  616,  125  S.  W.  881;  Bowers 
r.  S.,  45  Tex.  Cr.  185,  75  S.  W.  299; 
Allison  r.  Wood,  104  Va.  765,  52  S.  E. 
559. 

Reputation  cannot  be  shown  by  view 
taken  (»f  dcfcn.liiiit  by  piution  df  com- 
munity. Stevens  v.  C,  30  Kv.  L.  R, 
290.  OS  S.   W.   2S4. 

If  personal  opinion  not  basis  of  wit- 
ness' tcstiiiioiiv  it  is  competent.  Mc- 
Millon  r.  Cook  (Tex.  Civ.),  1 1  s  8.  W. 
775. 

36-7  Xoel  r.  S.,  161  Ala.  25.  49  S. 
824;  Banks  r.  S.  (Ala.).  39  S.  921; 
S.  r.  Thomj>son.  127  la.  440,  103  X.  W. 
377;  S.  V.  r->edericki<on,  81  Kan,  854, 
106  P.  1061;  Harris  r.  Co.,  25  Kv.  L.  R. 
297,  74  R.  W.  1044;  Henslev  r",  C,  31 
Ky.  L.  R.  386,  102  S.  W.  "268;  S.  V. 
Stone,  96  Minn.  482,  105  X.  W.  187; 
S.  r.  Colvin,  226  Mo.  446,  126  S.  W. 
448;  S.  r.  Beckner,  194  Mo.  281,  91  S. 
W.  892;  P.  r.  Van  Oaasbeck,  189  X.  Y. 
408,  82  N.  E.  718;  C.  r.  Brown,  23  Pa. 
8ui)er.  470;  R.  r.  LaMont,  23  S.  D.  174, 
120  X.  W.  1104:  Phillips  r.  S..  .59  Tex. 
Cr.  534.  128  S.  W.  1100;  Cnnnell  r.  S., 
45  Tex.  Cr.  142,  75  S.  W.  512;  Hefrinp- 
ton  r.  S.,  41  Tex.  Cr.  315.  54  8.  W. 
755;  S.  r.  Carpenter.  32  Wash.  25 J.  73 
P.  357;  Schultz  r.  S.,  133  Wis.  215,  113 
X.  W.  42S;  Robinson  r.  S.,  143  Wis. 
205.  12il   N.  W.  750. 

Testimony  defendant  carried  a  pistol 
at  time  offense  committed  is  competent. 
8.  r.  Spriiiph.  \W  Mo.  1  17,  !<7  8.  W.  9<il. 
Accused  cannot  testify  he  nad  never 
before  been  arrested  or  accused  of 
crime.  S.  r.  Mnrfaudille,  48  Wash.  117, 
92  P.  939,  14  L.  R.  A.  (X.  S.)  346. 
But  admission  of  such  testimony  is  not 
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reversible  error.  Posey  v.  U.  S.,  26 
App.  Cas.  (D.  C.)  301'. 
Particular  acts  of  misconduct  by  de- 
fendant may  be  shown  on  cross-exam- 
ination of  his  witnesses,  as  may  fact 
thev  had  heard  of  such  acts.  HoUoway 
r.  S.,  45  Tex.  Cr.  303,  77  S.  \V.  14. 
Comp.  Connell  r.  S.,  45  Tex.  Cr.  142, 
75  S.  W.  512,  which  distinguishes 
Childers  v.  S.,  30  Tex.  App.  IGO,  16  S. 
W,  903,  on  ground  parties  strangers 
to  each  other,  and  defendant  knew  of 
specific  act  or  declarations  of  deceased 
with  regard  to  himself,  which  was 
provai)le. 

37-8  Columbia  Nat.  Bk.  v.  Mac- 
Knight,  29  App.  Cas.  (D.  C.)  580;  Ly- 
man r.  Tribune,  13  Haw.  453;  Colburn 
r.  Marble,  196  Mass.  376,  82  X.  E.  28; 
Palmer  v.  Coyle,  187  Mass.  136,  72  X. 
£.  844;  Smitlev  r.  Pinch,  148  Mich.  670, 
112  N.  W.  686;  Trousil  r.  Baver,  85 
Neb.  431,  123  N.  W.  445;  llouston, 
etc.  R.  Co.  V.  Swancey  (Tex.  Civ.),  12S 
8.  W.  677;  Allison  r.  Wood,  104  Va. 
765,  52  S.  E.  559;  Earley  r.  Winn,  120 
Wis.  291.  109  X.  W.  63.1 
If  real  character  of  party  is  involved 
particular  instances  of  its  manifesta- 
tion mav  be  sliown.  McQuiggan  v. 
Ladd,  79" Vt.  90,  101.  64  A.  503. 
37-9  Mizell  r.  S.  (Ala.),  63  S.  1000; 
Wimberley  r.  S.,  13  Ga.  App.  671,  79 
S.  E.  767;  Warrick  r.  S.,  125  Ga.  133, 
.13  S.  E.  1027;  Andrews  r.  S.,  118  Ga. 
1,  43  S.  E.  852;  Ilendrickson  r.  C,  23 
Kv.  L.  R.  1191,  64  S.  W.  954;  S.  r. 
Rodori.k.  77  O.  St.  301,  82  X.  E.  1082. 
Bule  applies  to  prosecutrix  for  rape. 
S.  f.  Detwiler,  60  W.  Va.  583,  55  S. 
E.  654. 

Particular  acts  by  prosecuting  witness 
mav  be  jirovod  to  slutw  recklessness. 
Coleman  v.  S.,  45  Tex.  Cr.  120,  74  S. 
W.  24. 

37-10  Coates  r.  S.,  5  Ala.  Ai)p.  182. 
59  S.  323;  Lowman  r.  S.,  161  Ala.  47, 
SO  S.  43;  Jackson  r.  S.,  92  Ark.  71,  122 
S.  W.  101;  In  re  Durant.  80  Conn.  140, 
67  A.  497;  Connell  r.  S..  9  Ga.  App.  818, 
72  S.  E.  304;  S.  r.  Blackburn  (la.), 
110  X.  W.  275;  Lane  r.  C.,  134  Kv.  519. 
121  S.  W.  486;  S.  r.  Blount.  124  La. 
SOl',  50  S.  12;  Boche  r.  S..  84  Xeb. 
845.  122  X.  W.  72;  Powers  r.  S.,  117 
Tenn.  363,  97  S.  W.  815;  Carter  r.  S., 
59  Tex.  Cr.  73,  127  S.  W.  215;  Jones 
r.  S..  51  Tex.  Cr.  472,  101  S.  W.  993. 
Statute  so  provides. — S.  r.  White,  48 
Or.  116,  S7  P.  137. 
39-11     Black   v.   S.,   5   Ala.   App.   87, 


59  S.  692;  Graham  f.  Deuterman,  217 
III.  235,  75  X.  E.  480;  Neal  r.  S.,  101 
Miss.  122,  57  S.  419;  S.  v.  Moody,  94 
S.  C.  26,  77  S.  E.  713;  Xewell  f.  S. 
(Tex.  Cr.),  145  S.  W.  939;  Kemper  v. 
^.,  63  Tex.  Cr.  1,  13<^  S.  W.  102.5. 
If  letter  written  accused  is  admitted 
as  bearing  on  his  character  answer 
thereto,  though  written  by  his  attor- 
nev,  is  admissible.  Crawford  f.  U.  S., 
212  U.  S.  1S3. 

39-12  Price  f.  Wakeham,  48  Tex. 
riv.  339,  107  S.  W.  132;  Whitehead  V. 
8.,  61  Tex.  Cr.  558,  137  S.  W.  356. 
39-13  Warrick  v.  S.,  125  Ga.  133,  53 
S.  E.  1027:  Clark  r.  C,  29  Ky.  L.  R. 
15  4,  •t2  S.  W.  573. 

"Testimony  which  would  tend  to  show 
that  the  deceased  girl  had  had  improp- 
er relations  with  another  man  or  other 
men,  and  thus  negative  an  inference 
of  motive  upon  the  part  of  this  tra- 
verser for  the  perpetration  of  the  abor- 
tion. The  court  uniformly  refused  to 
admit  all  testimony  of  this  character 
as  being  immaterial  to  the  issue  before 
the  iury.  The  question  to  be  deter- 
mined in  the  case  was  not  the  unchas- 
tity  of  the  girl  with  any  other  man  or 
men,  but  whether  this  traverser  had 
committed  an  abortion  ujion  her." 
:\reno  r.  S.,  117  ^fd.  435,  S3  A.  759. 
39-16  Exceptions  made  though  rule 
recognized.  Robinson  r.  S.,  143  Wis. 
205,  126  X.  W.  750. 

40-18  Brantlev  r.  S.,  133  Ga.  264, 
Gr,  S.  E.  426. 

40-20  Russell  r.  S.,  77  Xeb.  519,  110 
X.  W.  380;  Bigliben  r.  S.  (Tex.  Cr.), 
151  S.  W.  1044.  See  S.  r.  Jones  (Wash.), 
142  P.  35,  also  vol.  10,  p.  605,  n.  56, 
and  supjdement  thereto. 
41-21  S.  r.  Stewart,  6  Pennc.  (Del.) 
435,  67  A.  786;  S.  r.  Lambert,  104  Me. 
394,  71  A.  10f<2;  Lee  r.  Andrews,  151 
Mich.  5,  114  X.  W.  672;  P.  f.  Tur- 
ned, 124  Mich.  542,  S3  N.  W.  273; 
Carp  r.  Tns.  Co.,  203  Mo.  295,  101  3. 
W.  78,  94. 

41-24  P.  r.  Cord,  157  Cal.  562.  108 
P.  511;  S.  r.  Stewart,  6  Penne.  (Del.) 
435,  67  A.  7S6;  S.  r.  Prins,  117  la.  505, 
91  X.  W.  758;  S.  r.  Blackburn  (la.), 
110  X.  W.  275;  Hunneman  r.  Phelps, 
199  Mass.  15,  85  X.  E.  169;  S.  r.  Boyd, 
178  ^ro.  2,  76  S.  W.  979;  Lamb  r.  Litt- 
man.  132  X.  C.  978,  44  S.  E.  646; 
Vaughan  r.  S.,  51  Tex.  Cr.  ISO,  101  8. 
W.  445;  Wolff  r.  Co.,  42  Tex.  Civ.  30, 
94  S.  W.  1062;  Stewart  r.  Profit  (Tex. 
Civ.),  146  S.  W.  563. 
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Membership  in  order  not  evidence  nf 
gouil  reputatiou.  Vuu(;hu  v.  H,,  51  Tex. 
Cr.  180,  101  8.  W.  445. 
42-25  Sairini  r.  V.  8.,  38  App.  Cns. 
(I).  C.)  371;  S.  r.  Andorson,  135  La.—, 
65  S.  478;  Sasscr  r.  8.  (Fox.  Cr.),  100 
S.  W.  1160. 

And  see  S.  r.  Trofjo  (Ma.).  13S  P.  1124; 
8.  ( .  'nK.mc.  s:{  N.  .1.  L.  709.  *i5  A.  452. 
Father  may  testify  of  character  of  son. 
Urowii  r.  S..  Ml'  Ala.  l."«7,  .".S  S.  LMiH; 
Stat.'  r.  Hamilton,  151  Jn.  53.'{,  132  N. 
W.  4  1. 

42-26  r.  r.  Cord,  157  Cal.  562,  108  P. 
511:  P.  r.  MoCarthv,  14  Cal.  App.  148, 
111   P.  274. 

42-28  8.  r.  Pnkor  (la.).  135  N,  W. 
10;»7;  8.  r.  Lambert.  104  Mp.  435,  67  A. 
7S6;  P.  r.  Loris,  131  App.  Div.  127. 
115  N.  Y.  S.  236. 

Opportunitfy  for  and  intent  of  informa- 
tion is  what  is  iin|Mirtaiit.  S.  i.  ('un- 
niiipham.  130  La.  749.  58  8.  55S;  8te\v 
art  r.  Profit  (Tex.  Civ.),  146  S.  W.  563 
(where  witness  lived  seven  miles 
away). 

Ex  parte  certificate  of  character  ^'iven 
by  tivuhor  in.-nlmissiMo.  Wh.atlov  r. 
S.,  144  Ala.  OS,  39  8.  1014.  Ami  .so 
of  certificate  by  army  officer.  Tavldr 
V.  S..  120  Ga.  857,  48  8.  E.  361.  And 
certificate  driven  jnirsuant  to  law  to 
srhool  teacher.  Russell  t\  8.,  77  Neb. 
519.  no  N.  W.  380. 
42-29  S.  r.  Newcomb,  58  Wash.  414, 
109  P.  355.  Rut  see  Jovner  r.  S.,  12 
Ga.  App.  217.  77  8.  E.  9. 
42-30  McCuire  r.  S.,  3  Ala.  App.  40, 
58  8.  00;  8rnitlev  r.  Pinch,  Ms  Mich. 
670.  1  IJ  N.  \V.  6*^6. 
"The  witness  could  form  an  e.stimatc 
by  what  he  hear. I  otliors  say,  without 
having  a  personal  acquaintance,  and 
that  his  knowledge  of  the  reputation 
of  defendant  was  limited  to  what  oth- 
ers had  communicated  by  some  expres- 
sion ('what  they  Hail")  doe.s  not  make 
the  question  objectionable.  Heputation 
is  the  e.stimato  in  which  other.s  hoi 
one,  and  this  can  only  be  mmle  known 
or  communicated  by  some  expression 
— pnnerally  'what  thev  sav. '"  Mc- 
Cuire r.  8..  3  Ala.  App'.  40,  58  S.  60. 
42-31  Young  r.  Corrig.nn.  208  Fed, 
431;  I'oe  r.  Poe.  03  Ark.  420.  124 
8.  W.  1020;  Tinglev  r.  Co.,  151  Cal.  1, 
89  P.  1007,  1107;  Vickers  r.  P..  31  Colo. 
491,  73  P.  845;  Moore  r.  Dozier.  128 
Oa.  90,  ST  S.  E.  110;  P.  r.  Loris.  131 
App.  Div.  127,  115  N.  Y.  8.  230;  8.  r. 
Miller,  72  Wash.  174.  130  P.  P.'c. 


43-32  Cordnn  r.  8..  140  Ala.  20,  36 
8.  KtoO;  P.  r.  Overacker,  15  Cal.  App. 
620,  115  P.  756;  P.  r.  Snvder,  173  Mich. 
OIC,  130  N.  W.  1036;  Powers  f.  8.,  Ii7 
'l-nn.  363,  07  8.  W.  815. 
■13-33  Personal  observation  qualifies 
\>itMcs8  to  testify  to  chjiractcr.  S.  v. 
Ilnscv.  54  Wash. '300.  103  P.  12. 
43-34  Ilinson  r.  S.,  50  Fla.  20,  52  S. 
194;  Turner  r.  S.,  131  Oa.  761,  03  S. 
K.  201;  8.  r.  McClellan,  70  Kan.  11, 
9S  P.  L'OO;  8.  r.  Lambert,  104  Me.  304, 
71  A.  1002;  Brinsfield  r.  Howeth,  110 
Md.  520,  73  A.  289;  Day  r.  Ross,  154 
Mass.  13.  27  X.  E.  676;  Smitlev  t;. 
Pinch,  148  Mich.  670,  112  N.  W.  686; 
Johnson  r.  8.  (Miss.),  40  8.  324;  Sin- 
clair r.  S.,  87  Miss.  330,  39  S.  522;  P. 
V.  Van  Onnsbeck,  189  N.  Y.  408,  82 
X.  E.  718;  8.  r.  Dickerson,  77  O.  8t.  34, 

82  N.  E.  969;  Corrigan  r.  Co.,  225  Pa. 
500,  74  A.  420;  Milliken  r.  Long,  188 
Pa.  411,  41  A.  540;  Mitchell  r.  S.,  51 
Tex.  Cr.  71,  100  8.  W.  030;  S.  v.  Hosey, 
54  Wash.  309.  103  P.  12  (quot.  the 
text);  8.  r.  Underwood,  35  Wash.  558, 
572,  77  P.  803;  8.  r.  Cremeans,  62  W. 
Va.  134,  57  S.  E.  405;  Spencer  v.  8., 
132  Wis.  509.  112  N.  W.  402. 
Negative  evidence  that  neighbors  have 
never  lieard  anything  against  the  party 
is  admissible.  S.  r.  Reed,  250  Mo.  379, 
157  8.  W.  316. 

"There  is  no  better  evidence  of  a 
man's  good  re]iutation  than  that  he 
has  lived  in  a  given  community  for  a 
number  of  years,  and  that  it  was  never 
brought  in  question."  Dickson  r.  S. 
(T^\.  Cr.L  140  S.  W.  014. 
44-35  General  opinion  of  commun- 
ity in  range  of  acrpiaintanceship  of 
party  in<juired  about,  proper  subject 
of  inquiry.  McMillon  r.  Cook  (Tex. 
Civ.),  118  8.  W.  775.  "Character" 
ma.v  be  used  for  "reputation."  S.  v. 
Tawiiev,  7><  Kan.  855,  09  P.  268. 
It  is  competent  to  ask  a  witness  if  he 
thinks  he  knoWH  the  general  charac- 
ter of  a  witness  who  has  been  i>ro- 
viouslv  examined.  Collins  r.  S.,  3  Ala. 
Aj.p.  64.  58  .8.  SO. 

44-3«  Peacock  r.  8.,  10  Oa.  App. 
402.   T-.'-   8.   E.  404. 

44-37  Smith  r.  8.,  8  Ala.  App.  187. 
62  8.  575;  ringlev  r.  Co.,  151  Cal.  1, 
.89  P.  1097.  1107;  Ilinson  f.  8.,  50  Fla. 
20,  52  8.  194:  Rlack  r.  Epstein.  221 
Mo.   2'<0,   12(1  8.  W.   754:   8.   r.   Thome, 

83  N.  .T.  L.  700.  ?^   A.  452. 

45-3S  8.  r.  Madison,  23  8.  D.  584, 
122   X    W.  647. 
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45-39  McMillou  v.  Cook  (Tex. 
Civ.),  118  S.  W.  775,  error  in  refus- 
ing to  do  so  not  material  if  party 
does  not  avail  himself  of  later  oppor- 
tunity. 

Cross-examiuation  may  occur  after  wit- 
ness ha.s  tcstificil,  and  if  his  lack  of 
qualification  ai>i»ears  testimony  will  be 
stricken  out.  Vickers  i".  P.,  31  Colo. 
4W,  73  P.  845. 

46-41  .Mitchell  f.  S.,  148  Ala.  618, 
42  S.  1014;  Crawford  t.  S,,  112  Ala. 
1,  21  S.  214;  P.  f.  Corey,  8  Cal.  App. 
720,  97  P.  907;  Douglass  r.  S.  (Tex. 
Cr.).  9S  S.  W.  840. 

Witness  who  has  tesfified  to  ^'cneral 
Ita'l  iliarartor  of  anotlu-r  witness  may 
testify  as  to  wliethcr  he  would  believe 
latter  on  oath.  Tavior  f.  S.,  5  Ga. 
\]<Y.  237,  62  S.  E.  1048. 
47-46  Ross  f.  S.,  139  Ala.  144,  36 
S.  718. 

47-47  Owens  v.  S.,  120  Ga.  209,  47 
S.  E.  o4.");  S.  V.  Osborne,  54  Or.  2S9, 
103  P.  62.  Contra,  Simmons  f.  S.,  58 
Tex.  Cr.  574,  126  S.  W.  U'u . 
Witness  may  be  asked  as  to  Sefen- 
dant's  disj'o.sition  wlmn  intoxicated, 
he  having  been  so  when  crime  com- 
mitted; but  cannot  be  asked  how  often 
he  drank.  Cook  v.  S.,  46  Fla.  20,  35 
8.  665. 

48-48  S.  r.  Navlor  (Del.),  90  A.  880; 
r.  r.  Callahan,  130  N.  V.  S.  1041; 
Clark  r.  Hendricks  (Tex.  Civ.),  164 
J^.  W.  57;  Simmons  f.  S.,  58  Tex,  Cr. 
"74,  126  S.  W.  1157. 
48-49  P.  f.  Tubbs,  147  Mich.  1,  110 
N.  \V.  132;  S.  r.  Fisher,  149  X.  C. 
">.";   63   S.   E.   153. 

49-50  S.  r.  Osborne,  54  Or.  2S9,  103 
P.  «2. 

Not  concluded  by  testimony  as  to  gen- 
eral reputation,  but  mav  show  conduct 
varied.  I',  r.  Lamar,  148  Cal.  564,  83 
P.  ^'X?,. 

SUcuce  of  local  newspapers  cannot  be 
phown  to  bolster  u[)  reputation.  Perry 
r.  Doolittle,  82  Vt.  471.  74  A.  97. 
49-51  Stanfield  r.  S.,  3  Ala.  App. 
54.  57  S.  402;  Pnrnett  r.  S..  165  Ala. 
59,  51  S.  299;  Ross  r.  S.,  139  .Ma.  14  1. 
36  S.  718;  Carson  i'.  S.,  128  .\la.  58,  29 
S.  6ns;  Weaver  i*.  S.,  S3  Ark.  119,  102 
S.  W.  713;  P.  V.  Perrv,  144  Cal.  74S. 
78  P.  284;  P.  r.  Bnrtlev,  12  Cal.  App. 
773,  ins  P.  S6S;  Cook  r.  S.,  46  Fla.  2.">. 
35  S.  665;  Owens  r.  S.,  120  Ga.  2<>9,  47 
S.  E.  545;  Dotson  r.  S.,  136  Ga.  243,  71 
8.  E.  164;  Moulder  r.  S.,  9  Ga.  App. 
488.  71  S.  K.  r«2;  S    r.  Richard?.  126  la. 


497,  102  N.  W.  439;  Spain  v.  Rake- 
straw,  79  Kan.  75.S,  lul  P.  466;  Baruea 
f.  C,  24  Ky.  L.  R.  1143,  70  S,  W.  !>27; 
Newton  v.  C,  31  Ky.  L.  R.  327,  102 
S.  W.  264;  S.  v.  Beckner,  194  Mo.  281, 
91  S.  W.  892;  S.  v.  Kimniel,  156  Mo. 
App.  461,  137  S.  W.  329;  S.  v.  0"Kel- 
ley,  121  Mo.  Aj.p.  178,  98  S.  W.  804; 
McCormick  r.  S.,  66  Neb.  337,  92  N.  W. 
606;  S.  V.  Doris,  51  Or.  136,  94  P.  44; 
Gulf,  etc.  R.  Co.  f.  Hav8,  40  Tex.  Civ 
162,  89  S.  \V.  29;  Fox  r.  S.  (Tex.  Cr.), 
158  S.  W.  1141;  Green  V.  Dodge,  79 
Vt.  73,  64  A.  499. 

Accused  may  be  asked  as  to  particular 
wrongdoing.  Carr  r.  S.,  81  Ark.  589, 
99  8.   W.  831. 

Violation  of  municipal  ordinance,  not 
material.  See  r.  Wormser,  1:.'9  A]ip. 
Div.  5:u;,  113  X.  V.  S.  11)93. 
49-52  Rutlodge  r.  Rowland,  161  Ala. 
114,  49  S.  401;  Ilardgraves  r.  S.,  88 
Ark.  261,  114  S.  W.  216;  Allred  r.  S., 
126  Ga.  537,  55  S.  E.  178;  Lowrey  v. 
R.  Co.,  90  Kan.  ISO,  133  P.  719;  Cran- 
dall  r.  G reeves  (Mo.  App.),  168  S.  W. 
264;  S.  V.  Osborne,  54  Or.  289,  103  P. 
62;  Mc  Mi  lion  v.  Cook  (Tex.  Civ.),  118 
S.  W.  775. 

Witness'  conception  of  what  constitutes 
good  character  may  be  ascertained  M 
hvpothetical  questions.  S.  v.  Quick. 
ih,)  X.  C.  820,  64  S.  E.  168. 
49-53  Maxwell  r.  S.  (Ala.  App.), 
65  S.  732;  Ragland  r.  S.,  l7S  Ala.  59, 
59  S.  637;  Andrews  r.  S.,  159  Ala.  14, 
48  S.  858;  P.  f.  Weber,  149  Cal.  325,  86 
P.  671;  P.  f.  Moran,  144  Cal.  48,  77 
P.  777;  Cook  r.  S.,  46  Fla.  20,  35  S. 
665;  Hunter  r.  S.,  133  Ga.  78,  65  S. 
E.  154;  S.  r.  Kimes,  152  la.  240,  132  N. 
W.  ISO;  S.  r.  Otcri,  12S  La.  939,  55  S. 
582;  P.  r.  Huflf,  173  Mich.  620,  139  N. 
W.  1033;  S.  r.  Davidson,  172  Mo.  App. 
356.  157  S.  W.  S90;  S.  r.  Bovd,  178 
Mo.  2,  76  S.  W.  979;  S.  r.  Jones,  48 
Mont.  505,  139  P.  411;  P.  r.  Laudiero. 
192  N.  Y.  304,  85  X.  E.  132;  Zeltner  r. 
S..  32  O.  C.  C.  102:  Williamson  r.  S. 
(Tex.  Cr.),  167  S.  W.  360;  Rearden  r. 
S..  44  Tex.  Cr.  578,  73  S.  W.  17. 
5i>-54  S.  r.  Bovd,  178  Mo.  2,  76  S.  W 
979:  S.  r.  Doris,  51  Or.  136,  94  P.  41: 
•  it.  the  text;  Greenville  r.  Spencer,  77 
S.  C.  .-iO,  57  S.  E.  63 <i. 
50-55  Testimony  deceased  was  proji 
edited,  improper.  Pearden  r.  S.,  4  4 
Tnx.  Pr.  57S.  73  S.  W.  17. 
."JO-Se  p.  r.  Weber.  149  Cal.  325.  S« 
P.  671;  Powers  f.  S..  117  Tenn.  363. 
97  S.  W.   SI 5. 
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r.«»-."i7  S.  J.  Dirkoisoii,  77  O.  St.  34, 
&J   N.   K.  9GI>. 

51-58  Cunlra,  S.  r.  Doris,  51  Ur.  13l5, 
94    V.   44. 

51-59  Carson  i.  8.,  128  Ala.  5S,  21» 
S.  COS. 

51-Gl  Manlov  r.  S.,  62  Tex.  Cr.  392, 
137   ri.   W.    1137. 

51-62  r.  r.  Cqsselman,  10  Cal.  App. 
234,  101  P.  693;  S.  r.  Rodrignos,  11') 
La.  10O4,  40  S.  43S:  Bioster  r.  S.,  6"i 
Neb.  276,  91  N.  W.  416;  S.  r.  Madison, 
23  S.  D.  5S4,  122  N.  W.  647. 
ni-63  C'liiniHtrc  supra,  711  ot  8«'q. 
May  be  sufficient  to  disprove  charge  of 
crime  l>y  dlscroditinj,'  uitiicss  upon 
whoso  tostiuioiiy  the  charge  rests.  Tay- 
lor r.  5?.,  13  Cn'.  App.  71.J,  79  .S.  E.  924. 
52-64  S.  r.  Sijierella,  7  Penne.  (Del.) 
311,  N2  A.  31;  S.  r.  ('oUius,  .">  J'enne. 
(Del.)  263,  62  A.  224;  Tavlor  r.  S., 
5  Ga.  App.  237,  62  S.  K.  DUS;  Miller 
r.  P..  229  111.  376,  82  N.  K.  391;  S.  v. 
King,  122  la.  1,  96  N.  W.  712;  Sweet 
r.  S.,  75  Neb.  263,  106  N.  W.  31;  Lati- 
mer r.  S.,  00  Neb.  609,  620,  76  N.  W. 
207,  70  Am.  St.  403;  P.  v.  Watt,  136 
App.  Div.  717,  121  N.  Y.  S.  507;  S.  v. 
Cloninper,  149  X.  C.  567,  63  S.  E.  154; 
B.iutn  r.  S.,  6  O.  ('.  C.  (N.  S.)  515. 
Jury  may  be  instructed  as  to  effect  of 
charai'ter  evidence.  Ducett  f.  S. 
(Ala.),  65  S.  351. 

52-65  Southern  R.  Co.  r.  Peek,  fi  Ga. 
App.  43,  64  S.  E.  308,  as  to  matters 
with  reference  to  which  he  is  im- 
peached. 

Character  evidence  is  to  be  considered 
in  conncctifin  uitli  all  the  evidence. 
Court  may,  but  is  not  bound,  to  give 
special  instruction  concerning  it.  Mc- 
Call  V.  a.,  55  Fla.  108.  46  S.  321. 


CHASTITY 

54-1  Chastity,  in  law  of  sodu.  tion, 
means  j)hvsi(al.  rather  than  moral 
purity.  P."  I.  Kchoe,  123  Cal.  224,  55 
P.  911;  Washington  r.  S.,  124  Ga.  423, 
52  S    E.  910. 

If  cha-^tity  of  decedent  is  not  attacked 
in  homicide  trial,  proof  thereof  is  not 
material.  PuUard  r.  S..  127  Ga.  289, 
56  8.  E.  429;  Burnett  r.  P.,  204  111.  208, 
226.  68  N.  E.  505. 

54-2  Wilhite  r.  S.,  84  Ark.  67,  104 
8.  W.  531;  Caldwell  r.  S.,  73  Ark.  139, 
83  S  W.  929,  108  Am.  St.  28;  Rucker 
r  S.,  77  Ark.  23,  90  S.  W.  151;  Mc 
Tyier  r.  8.,  91  Ga.  245,  18  8.  E.  110; 
Woodward  v.  S.,  5  Ga.  App.  447,  63  S. 
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i:.  573;  Kerr  /.  U.  S.,  7  Jnd.  Ty.  486, 
ln|  t;.  W.  S09;  Greenman  i.  U'Riloy, 
H4  Mich.  534,  1(»S  N.  W.  421;  S.  f. 
Killey,  191  Mo.  680,  90  S.  W.  834; 
r.  8.  V.  Alvarez,  1  Phil.  Isl.  351;  S.  r. 
Turner,  S2  S.  C.  278,  64  S.  E.  424; 
Ulackburu  r.  S.  (Tex.  Cr.),  160  S.  W. 
687. 

See  vol.  11,  p.  692,  n.  93,  and  supple- 
iin-nt  thereto. 

There  is  no  presumption  as  to  rcfor- 
in.ition.  after  proof  ol'  specific  a«  ts  of 
unchastity,  unless  considerable  ]ieriod 
lias  intervened.  Woodward  v.  Kc,"ub- 
lie,  10  Haw.  416.  Unchastity  being 
]>roven,  is  presumed  to  continue.  Kerr 
V.  V.  S.,  7  Ind.  Tv.  486,  104  S.  W.  809. 
S5-3  P.  V.  Krusich,  93  Cal.  74,  28  P. 
794;  P.  V.  Samoset,  97  Cal.  448,  32  P 
51.1;  P.  I.  O'Brien,  130  Cal.  1,  62  P. 
297;  In  re  Vandiveer,  4  Cal.  App.  650, 
88  P.  993;  S.  r.  Tinnnens,  4  Miun.  325; 
S.  r.  Brinkhaus,  34  Minn.  2S5,  25  \.  W. 
642;  S.  r.  Lockerby,  50  Minn.  363,  52 
X.  W.  958,  36  Am.  St.  656,  9  Am.  (rim. 
617;  S.  r.  Preuss,  112  Minn.  108,  127 
X.  W.  438;  S.  r.  Kellv,  245  Mo.  4S9, 
150  S.  W.  10.-57,  43  l!  R.  a.  (X.  S.) 
476;  S.  r.  McMahon,  234  Mo.  611,  137 
S.  W.  872;  S.  r.  K.-llev,  191  Mo.  68(1, 
90  8.  W.  834;  8.  f.  Dc  Witt,  186  Mo.  61, 
84  8.  W.  956;  P.  r.  Weinstock,  140  N. 
V.  S.  453;  Safford  r.  P.,  1  Park.  O. 
(X.  Y.),  474;  Kauffman  r.  P.,  11  Hun 
(N.  Y.),  82;  Marshall  r.  Tv,  2  Ok  la. 
Cr.  136,  101  P.  139;  Harvev  r.  Tv..  11 
Ok  la.  156,  65  P.  837;  8.  v.  Meister.  80 
Or.  469.  120  P.  406. 

See  S.  r.  Kellv,  245  Mo.  4S9,  150  8.  W. 
ln-7.  n  L.  R.  A.  (X.  S.^.  476  (note). 
Presumption  of  innocence  of  defendant 
fnitweighs  i>resumjition  of  chastitv. 
Walton  r.  S.,  71  Ark.  398,  75  S.  W.  i; 
S.  r.  Lockerbv.  50  Minn.  363,  52  N.  W. 
958.  36  Am.  St.  6.56,  9  Am.  Cr.  617:  S. 
;■.  Kellv,  215  Mo.  iv'9.  150  S.  W.  10-7. 
\:\  L.  R.  A.  (X.  S.)  176. 
Chastity  not  involved  in  prosecution 
for  rape  if  prosecutrix  under  age  of 
consent.  P.  r.  Wilmot,  139  C-a].  10."?, 
72  P.  838;  P.  r.  .Johnson,  106  Tal.  289, 
39  P.  622;  P.  r.  Harlan,  133  Cal.  16, 
r<-  P.  9. 

55-^1  r-aldwell  r.  8.,  73  Ark.  139,  S3 
S.  W.  929.  108  Am.  St.  28;  Wilhite  f. 
8.,  84  Ark.  67,  104  S.  W.  531;  Tooper 
r.  .S.,  86  Ark.  30.  I09  8.  W.  1023;  Polk 
r.  8.,  40  Ark.  4^2,  48  Am.  Rep.  17; 
Telford  r.  T'nitcd  States.  7  Ind.  Tv. 
254,  104  8.  W.  608;  Kerr  r.  United 
States,  7  Ind.  Ty.  486,  104  8.  W.  809; 
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S.  1-.  Drake,  128  la.  53!),  10.3  N.  W.  54; 
S.  V.  Bums  (la.),  78  N.  W.  6S1;  S.v. 
Whalcn,  98  la.  GG2,  68  N.  W.  554; 
S.  V.  Bauerkeiiiper,  95  Ta.  562,  64  N. 
W.  609;  S.  v.  Henim,  82  la.  609,  48  N. 
W.  971;  S.  r.  Mt-Clintic,  73  la.  663, 
35  N.  W.  696;  S.  r.  Wells,  48  la. 
671;  S.  V.  Bowman,  45  la.  418;  S.  v. 
Phean,  32  la.  88;  S.  v.  Sutherland,  30 
la.  570;  S.  r.  Andre,  5  la.  389,  68 
Am.  Dec.  708;  P.  r.  Brewer,  27  Mich. 
134;  Ferguson  r.  S.,  71  Miss.  805,  15 
So.  66,  16  So.  355,  42  Am.  St.  492; 
Griffin  V.  S.,  109  Tenn.  17,  70  S.  W. 
61;  Kni-ht  r.  S.,  64  Tex.  Cr.  541,  144 
S.  W.  967;  Barker  v.  C,  90  Ya.  820, 
20  S.  E.  776,  9  Am.  Cr.  614;  Mills  r. 
C,  93  Va.  815,  22  S.  E.  863;  Flick  r. 
r.,  97  Va.  766,  34  S.  E.  39. 
See  S.  V.  Kellv,  245  Mo.  489,  150  S.  W. 
1057,  43  L.  E.  A.  (X.  S.)  476,  478 
(note). 

Burden  of  proof  is  met  by  preponder- 
nnco  of  e\  iiioine.  Wilhite  v.  S.,  84 
Aik.  67,  101  S.  W.  531.  By  raising 
reasonable  doubt.  Kerr  i".  U.  S.,  7  Ind. 
Tv.  4S6,  104  S.  W.  809;  Grillin  r.  S., 
109  Tenn.  17,  70  S.  W.  61. 
55-5  S.  V.  Kellv,  245  Mo.  489,  1.50  S. 
W.  1057,  43  L.  R.  A.  (N.  S.)  476;  Mar- 
shall r.  Tv.,  2  Okla.  Cr.  136,  101  P.  139. 
56-6  Story  v.  S.,  178  Ala.  98,  59  S. 
4 SO;  Lane  v.  C,  134  Kv.  519,  121  S. 
W.  486;  Smitlev  r.  Pinch,  148  ^rich. 
670,  112  N.  W.  686;  S.  r.  Povner,  57 
Wash.  489,  107  P.  181;  S.  V.  Verto,  65 
W.  Va.  628,  64  S.  E.  1025.  See  S.  r. 
Drake,  128  la.  539,  105  N.  W.  54;  Mar- 
shall r.  Ty.,  2  Okla.  Cr.  136,  101  P.  13!t. 
General  reputation  of  persons  with 
whom  prosecutrix  assoiiatcd  not  prov- 
able. Otherwise  as  to  lewd  and  un- 
chaste character  of  associates.  Wood- 
ruff r.  S.,  72  \rb.  815,  101  \.  W.  1114. 
Unless  specific  acts  are  part  of  res  ges- 
tae. .Mien  f.  S.  (Okla.  Cr.),  1.''.4  P.  91. 
57-7  S.  r.  Drake,  128  Ta.  539,  105 
N.  W.  54;  Wilkersnn  r.  S.  (Miss.),  64 
8.  420;  Powell  r.  S.  C^fiss.),  20  S.  4; 
Winn  r.  Woodmen,  138  Mo.  A  pp.  701, 
119  S.  W.  536;  Koepke  r.  Delfs  (Xeb.), 
146  N.  W.  962;  Woodruff  r.  .^..  72  Xeb. 
815.  101  N.  W.  1114;  P.  r.  Xelsnn.  153 
N.  Y.  Pn,  46  N.  E.  1010;  Marshall  c. 
Tv.,  2  Okla.  Cr.  136,  101  P.  139. 
57-8  S.  V.  Craig,  52  Wash.  66,  100 
P.  167. 

5S-10     Smitlev    r.    Pinch,    148    Mich. 
670.   112  N.  W.  686. 
58-11     Admissions     after     defendant 
seduced     prosecutrix,      not     provable. 


Wilhite  r.  S.,  84  Ark.  67,  104  S.  W.  531. 
Circumstantial  evidence  may  establish 
chastitv.  Marshall  V.  Ty.,  2  Okla.  Cr. 
136,  101  P.  139. 
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63-2  U.  .S.  c.  Greene,  140  Fed.  803; 
Buckler  v.  Kneezell  (Tex.  Civ.),  91  S. 
\V.  367. 

6a-3  Dimmick  v.  U.  S.,  135  Fed,  257, 
70  C.  C.  A.  141;  S.  r.  Tyre,  6  Penue. 
(Del.)  343,  67  A.  199;  S.  f.  Collins,  5 
Pcnne.  (Del.)  263,  62  A.  224;  Dunn  v. 
S.,  166  Ind.  694,  78  N.  E.  198;  Buckler 
r.  Kneezell  (Tex.  Giv.),  9r  S.  W.  367. 
64-5  P.  r.  Lonnen,  l."i9  Cal.  634,  73 
P.  586;  P.  V.  Clark,  145  Cal.  727,  79 
P.  434;  Minor  r.  S.,  55  Fla.  77,  46  S. 
297;  Brooks  v.  S.,  12  Ga.  App.  693.  78 
S.  E.  143;  Harper  f.  S.,  12  Ga.  App. 
651,  77  S.  E.  915;  Brannon  v.  S.,  140 
Ga.  787,  80  S.  E.  7;  ^ri(ldleton  r.  S.,  7 
Ga.  App.  1,  66  S.  E.  22;  S.  r.  Stevens, 
119  la.  675,  94  X".  W.  241;  S.  V.  Hub- 
bard, 223  Mo.  SO,  122  S.  W.  691;  S.  r. 
Foster,  14  X.  D.  561,  105  X'.  W.  938; 
Star  V.  S.  (Okla.  Cr.),  131  P.  542;  Price 
r.  S.  (Okla.  Cr.),  131  P.  1102;  ITendrix 
r.  U.  S.,  2  Okla.  Cr.  240,  101  P.  125;  Fer- 
rell  V.  S.  (Tex.  Cr.),  152  S.  W.  901; 
:Nroore  r.  S.,  58  Tex.  Cr.  183,  125  S.  W. 
34;  McKinney  v.  S.,  48  Tex.  Cr.  402,  88 
S.  W.  1012;  S.  V.  Overson,  30  Utah  22, 
83  P.  557. 

Confession   excuses   charge    on   circum- 
stautinl  evidence.     P.urk   r.  S.,  50  Tex. 
Cr.  IHrj,  95  S.  W.  1064. 
65-8     Sears   r.  Yaughan,  230  111.   572, 
82  X.  E.  s«;i. 

65-9     r     S.    r.   Greene,   116   Fed.   803; 
Osburn    r.    R.    Co.,    15    Ida.    478,   98   P. 
627.  oit.   text   generally. 
65-10     See    Collins    r.    Co.,    143    Mo 
Ai)p.    333,    127    S.    W.    641;    Bower    V 
Rower.  78  X.  J.  L.  3<57,  74  A.  522. 
66-12     Adams  r.  R.  Co.,  243   111.  191, 
90  X.  E.  382;  Xorth  Chicago  St.  R.  Co. 
r.   Rodert.   203   111.   413,   67   X.   E.   812; 
Modern     Woodmen      r.     Craiger      (Tnfl. 
App.),  90  X.  E.   84;   C.   r.  Asherowski, 
196  Mass.  342.  82  N.  E.  13;  Bull  Rem- 
edy   Co.    v.    Clark,    109    Minn.   396,    124 
N.  W.  20;  Bower  r.  Bower,  78  X.  J.  L. 
3<J7,   74    A.    522;    Snowden    r.    Boll.    159 
N.  C.  497,  75  S.  E.  721 ;  Samples  r.  S 
(Okla.    Cr.),    134    P.    839;    Cook    r.    S. 
(Okla.    Cr.V    132    P.    507;    Buckler    v 
Knppzell    (Tex.    Civ.\   91    S.   W.   367. 
See  Victor  r.  Smilanich,  54  Colo.  479, 
131  P.  392. 
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67-13  Vermont  v.  U.  S.,  174  Fed. 
7lt2,  ys  C.  C.  A.  oOO;  U.  S.  v.  Wilson, 
176  Fed.  SCO;  Ciiiard  i'.  Co.,  S3  Conn. 
20,  74  A.  IIJG;  Harper  f.  VkUcrs,  7 
Ga.  App.  373,  UG  S.  E.  990;  Adunis  v. 
E.  Co.,  243  111.  191,  90  N.  E.  Si.';  No 
Chicago  St.  K.  Co.  r.  Ro.lert,  2J3  111. 
413,  G7  N.  E.  812;  O'Donncll  v.  B. 
Co.,  205  Mass.  200,  90  N.  E.  977;  C.  v. 
A^horowski,  19G  -Mass.  -^2,  S2  N.  E.  13; 
Bruckntan  f.  R.  Co.,  110  Minn.  30S,  12.") 
N.  W.  2G3;  Sotzler  v.  K.  Co.,  227  Mo. 
4.14,  127  S.  W.  1;  Kiygs  r.  Co.,  134  App. 
Div.  672,  119  N.  Y.  S.  548;  Hardy  v.  C, 
110  Va,  910,  67  S.  E.  522;  Ohrstroni  r. 
Tacoma,  57  Wash.  121,  106  P.  629; 
St'hwantes  v.  S.,  127  Wis.  160,  106  N. 
W.  237. 

67-14  Green  v.  S.,  91  Ark.  510,  121 
S.  W.  727;  Texas  T.  &  T.  Co,  v.  Scott 
(r-x.  Civ.),  127  S.  W.  5S7. 
67-16  C.  r.  Snv.ler,  40  Pa.  Super. 
4^.".  See  "Railroads,"  infra,  542-39. 
67-17  Ilin.lle  r.  Ilealv,  204  Mass. 
4S,  !iO  N.  E.  511;  Foster  v.'H.  Co.,  143 
Mo.  App..  547,  128  S.  \V.  36;  Miller  r. 
Co.,  134  App.  Div.  212,  118  N.  Y.  S.  885. 
68-18  Groat  Northern  R.  Co.  f.  John- 
son, 176  Fed.  328,  99  C.  C.  A.  618; 
Southern  R.  Co.  v.  Stewart,  164  Ala. 
171,  51  S.  324;  Xeal  v.  R.  Co.,  129  la. 
5,  105  N.  W.  197;  Duncan  r.  R.  Co.,  82 
Kan.  230,  108  P.  101;  Stephens  i\ 
Assn.,  139  Mo.  App.  369,  123  S.  W.  63; 
S.  V.  Blake,  36  L"tah  605,  105  P.  910. 
See  Bender  v.  S.  S.  (1909),  2  K.  B.  41; 
Marshall  r.  S.  S.  (1909),  2  K.  B.  46. 
68-19  Georgia  R.  &  E.  Co.  t\  Har- 
ris, 1  Ga.  App.  714,  57  S.  E.  1076;  In 
re  Van  Xess'  Will,  78  Misc.  592,  139 
N.  Y.  S.  4S5;  Early  v.  S.,  50  Tex.  Cr. 
3M,  f'7  S.  \V.  S2. 

Colorado  statute  provides  no  person 
shall  suffer  death  [>ciialty  on  convic- 
tinn  on  circumstantial  evidence  alone. 
See  Covington  r.  P.,  36  Colo.  1S3,  85 
P.  382,  for  evidence  not  of  that  na- 
ture. 

69-23  Watson  r.  Adams  (Ala.),  65 
S.  528;  S.  V.  Francis,  199  Mo.  671, 
694,  08  S.  W.  11. 

70-31  Vernon  r.  U.  S.,  146  Fed.  121, 
76  C.  C.  A.  547;  U.  S.  F.  &  G.  Co. 
r.  Bk.,  145  Fed.  273,  74  C.  C.  A.  55.'?; 
Catholic  University  »;.  Waggnman,  32 
App.  Cas.  (D.  C.)  307;  Georgia  R.  & 
E.  Co.  r.  Harris,  1  Ga.  App.  714,  57  S. 
E.  1076;  Evansville  M.  B.  Co.  f.  Loge. 
42  Ind.  App.  461,  85  N.  E.  979;  Klumb 
f,  Assn.,  141  Ta.  519,  120  N.  W.  81; 
Neal   V.  R.  Co.,  129  la.  5,  105  N.   W. 


197;  Chicago,  etc.  R.  Co,  v.  Wood,  66 
Kan.  613,  72  P,  215;  Dunlap  v.  R.  Co., 
145  Mo.  App.  215,  129  S.  \V.  262;  P.  v. 
Raze/.icz,  2J6  N,  Y.  249,  99  N,  E.  557; 
Kimball  r,  O 'Dell,  138  App,  Div.  409, 
122  N.  Y',  S,  755;  S.  v.  llembree,  54 
Or.  463,  103  P.  1008;  cit.  the  text; 
Crosby  V.  Ordoin  (Tex.  Ci\,),  145  S.  W.' 
709;  S.  r.  Wells,  35  Utah  400,  100  P. 
6S1. 

In  civil  cases  circuiustantial  evidence 
is  insullicicnt  if  it  is  equally  coiisis- 
tent  with  contention  of  both  parties. 
Georgia,  etc,  R.  Co.  v.  Harris,  1  Ga. 
App,  714,  57  S.  E.  1076;  Brister  v.  B, 
Co.,  88  Miss.  431,  40  S.  325;  Gravson 
V.  Lotland,  21  Tex.  Civ.  503,  52  s!  W. 
121;  Brewer  V.  Cochran,  45  Tex.  Civ. 
179,  99  S.  \V.  1033.  It  need  not  rise  to 
that  degree  of  certainty  which  will  ex- 
dude  any  and  every  other  reasonable 
hy])othesis;  jury  may  decide  between 
two  or  more  theories.  Chicago,  etc.  R. 
Co.  r.  Wood,  66  Kan.  613,  72  T.  215. 
73-32  S,  r.  Tedder,  83  S.  C.  437,  65 
S.  E.  449;  Harris  v.  S.  (Tex.  Cr.),  148 
S.  W.  1074. 

72-33  Edwards  v.  Tv.,  8  Ariz.  342, 
76  P.  458;  P.  v.  Olson,  1  Cal.  App. 
17,  81  P.  676;  S.  v.  Cohen,  108  la.  208, 
78  N.  W.  857,  75  Am.  St.  213;  S.  v. 
Harmann,  135  la.  167,  112  N.  W.  632; 
S,  V.  Blvdonburg,  135  la.  264,  112  N. 
W.  634;  Spick  v.  S.,  140  Wis.  104.  121 
N.  W,  664.  See  S.  v.  Ready,  77  N. 
J.  L.  329,  72  A.  445. 
73-34  U.  S.  V.  Greene,  146  Fed.  803, 
S32;  Dunn  V.  S.,  166  Ind.  694,  78  N.  E. 
198 

73-35  Smith  v.  S.,  137  Ala.  22,  34 
S.  396;  Spraggins  r.  S.,  139  Ala.  93, 
35  S.  1000;  Duckworth  i\  S.,  S3  Ark. 
192,  103  S.  W.  601;  Carr  v.  S.,  81  Ark. 
589,  99  S.  W.  831;  Carr  v.  Co.,  29  R.  I. 
276,  70  A.  196, 

74-36  Lewis  r,  S.,  6  Ga.  App.  205, 
64  S.  E.  701;  S.  r.  Souires,  15  Ida.  545, 
98  P.  413;  Dunn  V.  S.,  166  Ind,  694,  78 
X.  E.   19S;    Nash   r.  S.,  8  Okla.   Cr.   1, 

126  P.  260;   Walker  r.  S.   (Okla.  Cr.), 

127  P.  895;  S.  f,  Langford,  74  S.  C 
490,  55  S.  E.  120;  S.  r.  Wells,  35  Utah 
400,  100  P.  681;  SchWantes  v.  S.,  127 
Wis.  160,  106  N.  W.  237. 

Every  incriminating  circumstance 
which  jury  may  consider  as  o\  idonco 
of  guilt  must  be  established  to  moral 
certaintv  or  bevond  reasonable  doubt. 
Lamb  i\  S.,  69  Neb.  212,  217,  95  N.  W. 
1050.  See  97-15  infra. 
75-38     Richtcr    f.    R.    Co.,    1^5    Mo. 
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App    1,  129  S.  W.  10o5.    See  S.  r.  John- 
son, 14  N.  D.  288,  103  N.  W.  565. 
75-39     See   P.   v.   Darr,   262   111.   202, 

104  N.  E.  3S9. 

75-40  Dunn  r.  S.,  166  Ind.  694,  78 
N.  E.  198;  S.  f.  Johnson,  14  N.  D.  288, 
103  N.  W.  565;  Fields  v.  R.  Co.,  113  Mo. 
App.  642,  88  S.  W.  134.  See  Van  Nor- 
man V.  Brotherhood,  143  la.  536,  121 
N.  W.  1080.  See  also  S.  v.  V/ilson 
(la.),  144  N.  W.  47. 
76-42  S.  V.  Thompson,  127  la.  440, 
103  N.  W.  377;  liavwood  r.  S.,  90  Miss. 

461,  43  S.  014.  See  U.  S.  v.  Mulero, 
4  P.  R.  Fed.  130. 

76-44     Van    Norman    v.    Brotherhood, 
143   la.   536,   121    N.   W.   1080. 
77-46     Gordon   v.  S.,   147  Ala.  42,  41 
S.  847;  Robertson  v.  L.  S.  Co.  (la.),  145 
N.  W.  535;  S.  r.  Foster,  14  N.  D.  561, 

105  N.  W.  938;  C.  r.  Kovovic,  209  Pa. 
465,  58  A  857;  S.  r.  Tedder,  83  S.  C.  437, 
65  S.  E.  449;  Spick  v.  S.,  140  Wis. 
104,  121  N.  W.  664;  Sehwantes  v.  S., 
127  Wis.  160,  106  N.  W.  237. 

77-47  In  re  Friedman,  164  Fed.  131  ;• 
MeCulloiigh  V.  R.  Co.,  160  Mo.  App, 
342,  142  S.  W.  357. 

78-48  S.  V.  Collins,  5  Penne.  (Del.) 
263,  62  A.  224;  Kennedv  v.  Ins.  Co., 
148  111.  App.  273;  S.  v.  Thompson,  127 
Ta.  440,  103  N.  W.  377;  S.  v.  Sloan, 
35  Mont.  367,  89  P.  829;  S.  v.  Cole- 
man, 17  S.  D.  594,  615,  98  N.  W.  175. 
78-49  P.  V.  Hales  (Cal.),  139  P.  667. 
79-30     Anderson   r.  R.   Co.,  18   N.   D. 

462,  123  N.  W.  281;  Adams  f.  Hamil- 
ton, 53  Tex.  Civ.  405,  116  S.  W.  1169; 
Harvey  v.  Nutter,  66  W.  Va.  208,  66 
S.  E.  363;  Spick  v.  S.,  140  Wis.  104. 
121  N.  W.  664;  Sehwantes  v.  S.,  127' 
Wis.  160,  106  N.  W.  237.  See  U.  S. 
f.  Mulero,  4  P.  R.  Fed.  130. 

79-51     U.  S.  V.  Greene,  146  Fed.  803, 

832;   Ragland  v.  S.,  178  Ala.  ."0.  59   S. 

637  (gun-wad);  P.  v.  Jennings.  2."2  111. 

534,  96  N.  E.   1077;   C.   r.  Kovovic,   2n9 

Pa.  465,  58   A.   857;    S.  v.  Rodman,  86 

S.  C.  154,  68  S.  E.  343. 

80-52     Hickory   r.    U.    S.,    151    U.   S. 

303;   S.   r.   Rome,   64   Conn.   329,   30   A. 

57;   Slack   v.  Harris,  200  111.  96,   65  N. 

E.  669;   S.  r.  Croflord,   121    la.  395,  96 

N.  W.  889;  S.  f.  Foster,  14  N.  D.  361, 

105  N.  W.  938. 

81-5.1     S.  1-.  Marren,  17  Ida.  766,  1^7 

P.   993;    Slack   r.  Harris;    S.   r.   Foster, 

Bupra. 

81-55     See    S.    r.    Coleman,    17    S.    D. 

594,  615,  98  N.  W.  175. 


81-56  St.  Louis,  etc.  R.  Co.  r.  Owens, 
1U3  Ark.  61,  145  S.  W.  879;  Wilkinson 
V.  Ins.  Co.,  144  111.  App.  38;  Modern 
Woodmen  v.  Craiger  (Ind.  Apj).),  96 
N.  E.  84;  In  re  Abel's  Will,  136  App. 
Div.  788,  121  N.  Y.  S.  452.  See  Cal. 
Title  Ins.  Co.  v.  Kuckenbeiser,  20  Cal. 
App.  11,  127  P.  1039;  Robertson  v. 
U.  S.  Co.  (Ta.),  145  N.  W.  535;  P.  v. 
Razezicz,  206  N.  Y.  249,  99  N.  E.  557. 
82-58  First  Nat.  Bank  v.  Harvey, 
2!)  S.  D.  284,  137  N.  W.  365. 
Admissible  in  misdemeanor  cases  as 
well  as  prosecutions  for  felony.  Os- 
tendorf  f.  S.,  8  Okla.  Cr.  360,  128  P. 
143. 

82-59  Rogers  f.  Ins.  Co.,  138  Cal. 
•2--'),  71  P.  3S4;  S.  i\  Samuels,  6  Penne. 
(Del.)  36,  67  A.  164;  Economy,  etc. 
Co.  V.  Sheridan,  200  111.  439,  65  N. 
E.  1070,  103  111.  App.  146;  Slack  v. 
Harris,  200  111.  96,  65  N.  E.  669;  Le- 
mann  Co.  v.  R.  Co.,  128  La.  10S9,  55 
S.  684;  Tavlor  r.  Hudson,  145  Mo.  App. 
377,  129  S.  W.  262;  Werre  v.  Thresher 
Co.,  27  S.  D.  486,  131  N.  W.  721 ;  Hous- 
ton, etc.  R.  Co.  r.  Adams,  44  Tex.  Civ. 
288,  98  S.  W.  222;  Sanborn  v.  Walters, 

145  Wis.  84,  120  N.  W.  644. 

Matters  of  greatest  consequence,  both 
civil    and    criminal.      Ashford    v.    Pitt- 
man,  160  N.  C.  45,  75  S.  E.  943. 
82-60     Vermont    v.    U.    S.,    174    Fed. 
792,  98  C.  C.  A.  500;   TJ.  S.  r.  Greene, 

146  Fed.  803;  Stephens  r.  S.,  1  Ala. 
App.  159,  55  S.  940;  Hogue  r.  S.,  93 
Ark.  316,  124  S.  W.  783;  P.  r.  Besold, 
154  Cal.  363,  97  P.  871;  P.  v.  Mar 
Guin  Suie,  11  Cal.  App.  42,  103  P.  951; 
Ansmus  r.  P.,  47  Colo.  167,  107  P. 
204;  McDonald  r.  C,  56  Fla.  74,  47  S. 
485;  Murphy  r.  S.,  118  Ga.  7S0,  45  S.  E. 
609;  S.  V.  Marren,  17  Ida.  766,  107  P. 
993;  S.  V.  Lew,  9  Ida.  483;  75  "P.  227; 
P.  V.  Cotton,  250  HI.  33<?,  95  N.  E.  2*^3; 
Everett  r.  P..  216  HI.  478.  75  N.  E. 
1S9;  Craig  r.  S.,  171  Ind.  317.  86  N.  E. 
397;  S.  r.  Whitbock,  145  la.  20.  123  N. 
W.  892;  S.  r.  Bulocheck  (Ia.\  110  ?s. 
W.  929;  C.  r.  Richmond.  207  Mass.  240, 
93  N.  E.  816;  Morrison  r.  S..  88  Neb. 
6<5''  130  N.  W.  293  (burglarv);  S.  r. 
McKay.  150  N.  C.  813.  63  S."E.  1059; 
C.  r.  kovovic.  209  Pa.  465.  58  A.  857; 
IT.  S.  r.  Perez.  2  Phil.  Isl.  171;  S.  r. 
Tedder,  83  S.  C.  437,  65  S.  E.  449;  S. 
r.  Langford,  74  S.  C.  460.  55  S.  E.  120; 
S.  r.  Glovor,  21  S.  D.  465,  113  N.  W. 
625;  Holder  r  S.,  110  Tenn.  178.  104  S. 
W.  225;  Gossett  r.  S..  57  Tex.  Cr.  43, 
123  S.  W.  428;  Maroney  v.  S.,  45  Tex. 
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Cr.  32-1,  7S  S.  W.  690;  Hardy  r.  C,  110 

Va.  910,  (17  S.  E.  52J;  S.  r.  Fillpot,  31 

W;«sh.  L'23.  9S  P.  6.19, 

83-62     Van  Wyk  r.  P.,  45  Colo,  1,  99 

1'.    ln(i9. 

8a-6a     S.  V.  Crononl,  121   In.  39.1,  90 

X.  W.  8^9. 

8-I-6R     Sec   Thompson    r.   S,,   30   Tox. 

Ap|).   325,    17   S.    W.   448,   mod.    in    M.-- 

C'an.lloss   r.   S.,   42   Ti'X.   Cr.   ('.."»."),   (.2   S. 

W.   715,   nn<l    IloUowav   t\   S.,   45   Tex. 

Cr.  30:1.  77  S.  W.  14. 

85-67     .Tackson  r.  S.,  49  Tex.  Cr.  215, 

91    S.    W.    7SS;    .Ionian   r.    .S.,    51    Tex. 

Cr.  nin,  104  s.  w.  9on. 

85-69  Gravson  r.  Lodand,  21  Tex. 
Civ.  503,  52  S.  W.  121;  lirowor  r.  Coch- 
ran. 45  Tex.  Civ.  179,  99  S.  W.  1033. 
85-71  Spo  also  S.  r.  Conoolia,  250 
^ro.  411,  157  S.  W.  778. 
86-74  Porovich  r.  U.  S..  205  U.  S. 
sr,;  Dimmick  r.  U.  S.,  135  Fed.  257,  70 
C.  C.  A.  141;  Vaunrhan  r.  S.,  130  Ala. 
18,  30  S.  ()fi9;  Papponburp  v.  S,  (Ala. 
App.).  65  S.  418;  P.  r.  Bosold,  154  Cal. 
363,  97  P.  871;  P.  r.  Mar  C.in  Suio, 
11  Cal.  App.  42,  103  P.  951;  P.  r.  01- 
sen,  1  Cal.  App.  17,  81  P.  676;  Ansmus 
r.  P.,  47  Colo.  167,  107  P.  204;  S.  r. 
Samnels,  6  Ponne.  (Del.)  36,  67  A.  164; 
Campholl  r.  S.,  124  Ga.  432,  52  S.  E. 
914;  Moore  r.  S.  (Ga.  App.),  80  S.  E. 
507;  S.  r  Low.  9  Ida.  483,  75  P.  227; 
P.  r.  See.  258  Til.  152,  101  X.  E.  257; 
S.  r.  Rlvdcnburg,  135  la.  264,  112 
K  W.  634;  S.  r.  Bulecheck  (Ta.),  110 
N.  W.  929;  S.  r.  West.-ott.  130  la.  1, 
104  N.  W.  341;  S.  r.  Iloiisaok,  189  Mo. 
295,  88  S.  W.  21 ;  S.  r.  Knapp,  70  O.  St. 
380.  71  X.  E.  705;  Goortre  r.  U.  S.,  1 
Okla.  Cr.  307.  97  P.  1052,  100  Pao.  46; 
S.  r.  Coleman,  17  S.  D.  594,  98  X.  W. 
175;  Buel  r.  S.,  10}  Wis.  132,  80  N.  W. 
78;  Schwantes  r.  S.,  127  Wis.  160,  106 
N.  W.  237;  Curran  r.  S.,  12  Wvo.  553, 
76  P.  577.  Sec  "Corpus  Deleoti,"  In- 
fra. 664  18. 

87-77  P.  r.  Poole,  127  Aj.p.  Div.  122, 
m   X.  Y.  S.  258. 

91-88  See  Westbrook  r.  S.,  91  Ga. 
11.    16  S.  E.   100. 

92-89  MfKae  r.  S.,  62  Fla.  74.  57 
S.  348;  S.  r.  Concelia,  250  Mo.  411, 
l.*)?  S.  W.  77«. 

92-90  S.  r.  Hutchinps,  30  Ftnh  319, 
81   P.   893. 

92-91  Union  Par.  C.  Co.  r.  V.  S.,  173 
Fod.  737,  97  C.  C.  A.  578;  V.  S.  r.  Go.. 
172  Fed.  455;  Vernon  r.  V.  S..  146  Fed. 
121.  76  C-.  C.  A.  547;  Dimmi.k  r.  V.  S., 
135  Fed.  2o7,  70  C.  C.  A.  Ill;  U.  S.  f. 


Richards,  149  Fed.  443;  Ott  r.  S.,  160 
Ala.  29,  49  S.  810;  Webb  i".  S.  (Ala. 
A  J)]).),  65  S.  845;  Perry  r.  S.  (Ala. 
A|>l).),  65  S.  6S3;  Duckworth  f.  S.,  S3 
Ark.  192,  103  S.  W.  601;  P.  f.  Resold, 
l.-J  Cal.  363,  97  P.  871;  P.  r.  Staples, 
]  !9  Cal.  405,  86  P.  880;  P.  f.  Muhlv.  15 
Cal.  App.  416,  114  P.  1017;  P.  r.  Tag- 
K.rt,  1  Cal.  App.  423,  82  P.  396;  S.  p. 
Blackburn,  7  Ponne.  (Del.)  479,  75  A. 
536;  S.  r.  Samuels,  6  Penne.  (Del.)  36, 
(•'7  A.  164;  S.  r.  Tyre,  6  Penne.  (Del.) 
313,  67  A.  199;  S.  r.  Collins.  5  Penne. 
(Del.)  263,  62  A  224;  Cargile  r.  S., 
136  Ga.  55,  70  S.  E.  873;  McXau^rh- 
t..n  r.  S.,  136  Gn.  600.  71  S.  E.  I03S; 
Mwrphv  f.  S.,  lis  Ga.  780,  45  S.  E.  609; 
Lindscv  V.  S.  (Ga.  App.),  82  S.  E.  37S; 
r-ranford  r.  S.  (Ga.  App.),  82  S.  E. 
356;  Flannipan  r.  S.,  13  Ga.  App.  663, 
70  S.  E.  745;  Hrown  r.  S.,  13  Ga.  App. 
144,  78  S.  E.  868;  Smith  r.  Atlanta,  12 
Ga.  App.  816,  78  S.  E.  472;  Flood  r. 
S.,  12  Ga.  App.  702,  78  S.  E.  268;  Can- 
non r.  S.,  12  Ga.  App.  637,  77  S.  E.  920; 
.Jamison  r.  S.,  5  Ga.  App.  305,  63  S. 
E.  25;  S.  r.  Lew,  9  Ida.  4 S3,  75  P.  227; 
S.  r.  Marren,  17  Ida.  766,  107  P.  993; 
P.  r.  Caminpna,  240  111.  378,  88  X'.  E. 
797;  S.  r.  Whitbeck,  145  Ta.  29,  123  X. 
W.  982;  S.  r.  Blydenburpr,  135  Ta.  !:('l, 
112  N.  W.  631;  S.  r.  Swei  zew.sk  i,  73 
Kan.  733,  85  P.  800;  S.  r.  Terrio,  98 
Me.  17.  31.  56  A.  217;  Simmon.s  r.  S. 
(Miss.).  64  S.  721;  Smith  v.  S.,  101 
Miss.  283,  57  S.  913;  Permenter  r.  S., 
99  Miss.  453,  54  S.  949;  Williams  r. 
S.,  95  Miss.  671,  49  S.  513;  S.  r.  Sharp- 
less,  212  Mo.  176,  111  S.  W.  69;  S.  r. 
Morncv.  196  Mo.  43,  93  S.  W.  1117;  S. 
r.  Hewsack,  189  Mo.  295,  88  S. 
W.  21;  S.  r.  Chevipnv,  48  Mont. 
382,  138  P.  257;  S.  r.  Allen,  34  Mont. 
403,  87  P.  177;  S.  r.  Sloan,  35  Mont. 
367.  89  P.  829;  Tnklobarper  r.  S.,  8 
Okla.  Cr.  316.  127  P.  707;  Nash  r.  S., 
8  Okla.  Cr.  1.  126  P.  260;  Star  r.  S. 
(Okla.  Cr.).  131  P.  542;  V.  S.  r.  T?eyea, 
3  T'hil.  Tsl.  3;  C.  r.  Rvers,  45  Pn.  Siij.er. 
37;  S.  r.  Wade,  95  S.  C.  387,  79  S.  E. 
106;  S.  r.  TTu.lson.  66  S.  C.  394,  44  S. 
E.  968;. S.  r.  T.nnpford,  74  S.  C.  460, 
55  S.  E.  120;  S.  r.  Kammel,  23  S.  D. 
465,  122  X\  W.  420;  S.  v.  Coleman, 
pui)rn;  S.  r.  Glover,  21  S.  D.  4fi5,  113 
X\  W.  625;  William?  r.  S.  (Tex.  Tr.), 
156  S.  W.  938;  McGee  r.  S.  (Tex.  Cr.), 
155  S.  W.  246;  Mnnlev  r.  S.  (Tex.  Or.), 
153  S.  W.  1138;  T?ios  r.  S.  (Tex.  Gr.), 
153    S.    W.    30s :    Powers    r.    8.    (Tex. 


Cr.),  152  S.  W.  909;  Earnest  f.  S.  (Tex. 
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Cn),  liI2  -S.  W.  G3S;  Yarbrough  v.  S. 
(Tex.  Cr.),  I.jI  S.  W.  54o;  Brown  r.  S. 
(Tex.  Cr.),  130  S.  W.  430;  Gricgo  f.  S. 
(Tex.  Cr.),  145  S.  W.  G13;  Wheeler  r. 
8.,  61  Tex.  Cr.  527,  13G  S.  W.  6S; 
Brooks  V.  S.,  56  Tex.  Cr.  513,  120  S.  W. 
878;  Strong  v.  S.,  52  Tex.  Cr.  133,  105 
S.  W'.  7S5;  Porch  V.  S.,  50  Tex.  Cr. 
:;35,  99  S.  W.  102;  S.  v.  Wells,  35  Utah 
100,  100  P.  G81;  Spick  v.  S.,  140  Wis. 
104,  121  N.  W.  664;  Schwantes  v.  S., 
127  Wis.  160,  106  N.  W.  237;  Buel  r. 
s.,  104  Wis.  132,  80  N.  W.  78. 
Countervailiug  hsrpotheses  must  be 
based  on  fact. — (ooiier  r.  R.  Co.,  155 
Wis.  'iI4,  145  X.  W.  203. 
93-92  Union  Pac.  C.  Co.  v.  U.  S., 
173  Fed.  737,  97  C.  C.  A.  578;  Way  v. 
S.,  155  Ala.  52,  46  S.  273;  P.  v.  Staples, 

149  Cal.  405,  86  P.  860;   S,  r.   Watson 
Del.),  82  A.  1086;  Elliott  v.  S.,  138  Ga. 

_;5,  74  S.  E.  691;  Harvev  V.  S.,  8  Ga. 
.\pp.  660,  70  S.  E.  141;  Sikes  v.  S.,  120 
(ia.  494,  48  S.  E.  153;  Cox  v.  S.,  7 
Ga.  App.  22,  65  S.  E.  1062;  Riley  r. 
S.,  1  Ga.  App.  651,  57  S.  K.  1031; 
Sprouse  v.  C,  132  Ky.  269,  110  S.  W. 
344;  S.  f.  Morney,  196  Mo.  43,  93  S.  W. 
1117;  Ettien  r.  Drum,  39  Mont.  34,  101 
P.  151;  P.  V.  Gresser,  124  N.  Y.  S.  581; 
Sies  V.  S.,  6  Okla.  Cr.  142,  117  P.  504; 
U.  S.  t\  Maano,  2  Phil.  Isl.  718. 
94-95  Perry  r.  S.  (Ala.  App.),  65  S. 
683;  Reed  i\  S.,  97  Ark.  156,  133  S.  W. 
604;  Roberts  f.  City  of  Covinpton,  11 
Ga.  App.  26S,  75  S.  *E.  10;  Thompson  r. 
S.,  5  Ga.  App.  7,  62  S.  E.  571;  S.  v. 
Scott,  177  Mo.  665,  76  S.  W.  950;  S. 
f.  Mo'-ney,  196  Mo.  43,  93  S.  W.  1117; 
S.  V.  Woodson,  175  Mo.  App.  393,  162 
S.  W.  327;  S.  i\  Hudson,  (56  S.  C.  394, 
44  S.  E.  968;  S.  v.  Jackson,  68  S.  C. 
53,  46  S.  E.  538;  Brown  r.  S.  (Tox.  Cr.), 

150  S.  W.  436;  Crosbv  r.  Anloin  (Tex. 
'''\y.),  145  S.  W.  709";  S.  i:  White,  66 
W.  Va.  45,  66  S.  E.  20. 

9S-96  Uonfr  v.  S.,  5  Ga.  App.  176,  62 
8.  K.  711;  S.  r.  Clein,  154  Mo.  App.  686, 
136  S.  W.  14. 

95-90  Porovich  i\  U.  S..  205  U.  S. 
86;  Barker  i\  S..  126  Ala.  69,  28  S. 
6*<5;  Mwtt  V.  S.,  81  Ark.  173,  98  S.  W. 
723;  Wolf  r.  P.,  45  Colo.  532,  102  P. 
20;  S.  r.  Collins.  5  Penno.  (Del.)  263, 
62  A.  224;  Dolahovde  r.  P..  212  III. 
'54,  72  X  E.  732;  S.  r.  Fran.ii*.  199 
Mo.  671,  692,  98  8.  W.  11;  S.  r.  Scott. 
Hiipra;  S.  r.  Mornev,  196  Mo.  43,  93 
S.  W  1117;  Shiimwav  r.  S.,  <?2  Xob. 
152,   117   X.  W.  407;   S.   r.  Sanders,   75 


8.  C.  409,  56  S.  E.  35;  Horn  r.  S.,  12 
Wyo.  SO,  73  P.  705. 

See  S.  V.  Clark,  145  la.  731,  122  X.  W. 
957;  U.  S.  i:  Villos,  6  Phil.  Isl.  51J, 
(l)roof  of  identity);  S.  V.  Tedder,  83 
S.  C.  437,  65  S.  E.  449. 

95-2     S.  V.   Casoday,  5$  Or.  429,   115 

1'.  2^7. 

9G-ii     Parham    r.   S.,    147    Ala.   57,  42 

S.   1;   Spraygins  v.   S.,   139  Ala.  93,  35 

S.  1000;  S.  f.  Jenkins,  13-4  La.  185,  63 

S.   869. 

96-6  Jackson  r.  S.,  118  Ga.  780,  45 
S.  E.  604. 

Jury  need  not  be  so  convinced  they 
would  be  willing  to  act  upon  the  evi- 
diMice  in  matters  of  highest  concern  to 
their  own  interests.  Bowen  f.  S.,  140 
Ala.  65,  37  S.  233. 

9G-7  See  Spraggins  r.  S.,  139  Ala.  93, 
35   S.   1000. 

96-8  Parham  r.  S.,  147  Ala.  57,  42 
S.  1;  Bowen  r.  S.,  140  Ala.  ^ri,  37  S. 
233;  Strickland  v.  S.,  151  Ala.  31,  44 
S.  90;  P.  V.  Olsen,  1  Cal.  App.  17,  81 
P.  676. 

In  a  civil  case  not  necessary  every  other 
hyi)otlK'.sis  should  be  excluded  than  that 
relied  ujion.  Brister  c.  R.  Co.,  bS  Mis.s. 
431,  40  S.  325. 

96-9  Vernon  v.  U.  S.,  146  Fed.  121, 
76  C.  C.  A.  547;  U.  S.  r.  Wilson,  176 
Fed.  806;  Bowen  r.  S.,  140  Ala.  65,  37 
S.  233;  Strickland  v.  S.,  151  Ala.  31,  44 
S.  90;  Canii.bell  f.  S.,  124  Ga.  432,  52 
S.  E.  914;  Xew  v.  S.,  124  Ga.  143,  52 
S.  E.  160;  Everett  r.  P.,  210  111.  478,  75 
X.  E.  188;  S.  f.  Shelton,  223  Mo.  118, 
122  S.  W.  732;  S.  r.  Suitor,  43  Mont.  31, 
114  P.  112;  S.  v.  West,  152  X.  C.  S3 2, 

97-io'  Haves  r.  U.  S.,  169  Fed.  101, 
94  C.  C.  A.  419;  Gordon  r.  S.,  147  Ala. 
42,  41  S.  847;  Edwards  r.  Tv.,  8  Ariz. 
342,  76  P.  458;  Lackev  r.  S.,  67  Ark. 
416,  55  S.  W.  213;  Duckworth  r.  S.,  S3 
Ark.  192,  103  S.  W.  601;  Carr  r.  S., 
HI  Ark.  5S9,  99  S.  W.  831;  P.  r.  Olson, 
1  Cal.  App.  17,  81  P.  676;  Sikes  r.  S., 
120  Ga.  494,  48  S.  E.  153;  Carpile  r 
S.,  136  Ga.  55,  70  S.  E.  873;  S.  v. 
Francis,  199  Mo.  671,  694,  98  S.  W.  11 
S.  r.  Sloan.  35  Mont.  367,  89  P.  829; 
S.  r.  Toddor,  <^3  S.  C.  437.  65  S.  E.  449; 
Porch  r.  S.,  50  Pox.  Cr.  335.  99  8.  W. 
102;  Young  r.  'S.,  47  Tox.  Cr.  197,  82 
8.  W.  1035. 

97-14  8.  r.  Clark.  145  la.  731.  122  X. 
W.  957.  See  Kincaid  r.  8.,  13  Ga.  App. 
6S3,    79    S.    E.    770.      Instructions    need 
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not  be  given   unless  requosteil.     Spick 
r.  S.,  140   Wis.  lU-l,  121   N.  W.  664. 
07-15     Miinguin  v.  5S.,  5  Ua.  Ap|».  445, 
Oo  s.  K.  ')■!;;. 

It  is  improper  to  instruct  that  tliero  ran 
be  no  cuu\  iitimi  on  i'\  idonce  of  this 
(.huractor  unless  it  is  iuionsistent  with 
innoocnce,  in  a  ease  where  there  is 
direct  evidem-e  that  would  justify  con- 
viction. McCoy  r.  S.,  170  Ala.  10,  54 
So.    \-^. 

Error  to  instruct  conviction  may  be 
had  if  evidence  satisties  "jjiiarded 
judgment"  of  jury.  S.  r.  Allen,  34 
Mont.  403,  87  P.  177;  S.  r.  Sloan,  35 
Mont.  307,  S9  P.  829. 
98-10  Haywood  r.  S.,  i>0  Miss.  4G1, 
43  .*<.  (W4;  Parks  r.  S.,  40  Tex.  Cr. 
100,  71)   S.  W.  301. 

99-20  Hardy  v.  C,  110  Va.  910,  C7 
S.    K.  522. 

99-21  Calhoun  r.  S.,  143  Ala.  11,  39 
S.  37S;  Coleman  r.  S.,  59  Miss.  4S4. 
99-22  Chica','0  U.  T.  Co.  i\  O'Brien, 
219  111.  303,  76  N.  E.  341;  Martz  c. 
Fullhart,  142  Mo.  App.  348,  120  S. 
W.  904;  Von  Carlowitz  r.  Bernstein, 
2S  T.-X.  Civ.  S,  60  S.  W.  464. 
99-23  Graves  r.  Rivers,  123  Ga.  224, 
51  S.  E.  31 S;  Warner  r.  Warner,  235 
111.  448,  85  N.  E.  630  (date  of  con- 
tract); Fleischman  r.  Co.,  14S  Mo.  App. 
117,  127  S.  W.  660;  St.  Louis,  etc.  R. 
Co.  r.  Watkins,  45  Tex.  Civ.  321,  100  S. 
W.  102;  Walker  r.  Dickev,  44  Tex.  Civ. 
no.  98  S.  W.  058. 

99-24  A  gift  may  bo  so  shown.  Lord 
r.  Ins.  Co.,  27  Tex."  Civ.  139,  65  S.  W. 
609. 

100-25  Sending  papers  may  be 
proven  bv  circumstantial  evidence. 
Cain  r.  Corley,  44  Tex.  Civ.  224,  99  S. 
W.  168. 

100-27  Value  of  use  of  vessel  may 
bo  shown  bv  sn(di  evidence.  The  Nortli 
Strir.  151  Fed.  168,  80  C.  C.  A.  530. 
100-29  9.  r.  Sweizewski,  73  Kan.  733 
85  P.  SOO;  Roberts  r.  S.,  59  Tex.  Cr. 
47,  126  S.  W.  1129. 

101-30  Cummings  r.  S.  (Ga.  App.), 
SI  S.  E.  300;  Stiles  r.  Stiles,  167  Ml. 
576,  47  N.  E.  807;  Ilevman  r.  Hevman, 
210  III.  524,  71  X.  E.'  591.  See  supra, 
"Adiiltorv,"  028-23. 
101-31  ■  U.  S.  r.  Greene,  146  Fed.  803 
'•7J. 

101-3C  Dovle  r.  U.  S.,  109  Fed.  625, 
95  r.  C.  A.  153:  Wav  r.  S.,  155  Ala. 
52,  40  S.  273;  Smith  r.  S.,  8  Ala.  App 
187,  02  S.  575;  Eaton  v.  S.,  8  Ala.  App. 


136,  63  S.  41;  Bailey  r.  S.  (AJa.  App.), 
65   S.    422;    Parker    r.    S.,   i)6   Ark.   o7o, 

137  S.  W.  253;  Owens  r.  «.,  98  Ark. 
009,  137  S.  W.  256;  1'.  v.  Kizer,  22  Cal. 
App.  10,  133  P.  516,  521,  134  P.  346; 
P.  r.  Kirk  (Cal.  Apj).),  134  P.  346; 
P.  i\  Pouchot,  174  111.  App.  1;  Gabbard 
v.  C.  (Ky.),  167  S.  W.  942;  Osboruo  t>. 
S.,  99  Miss.  410,  55  S.  52,  54  S.  450; 
Danzer  i:  Nathan,  139  N.  Y.  S.  966; 
S.  V.  Inlow  (Utah),  141  P.  530.  See 
infra  "Conspiracy,"  408-8,  and  vol.  3, 
p.  iUS  ct  set],  and  supplement  thereto. 
14>2-37  llardesty  r.  U.  S.,  108  Fed. 
25,  93  C  C  A.  419;  In  re  Friedman, 
164  Fed.  131;  Elliott  v.  I'.,  36  Colo.  236, 

138  P.  39;  Kronfeld  v.  Missal,  87  Conn. 
491,  89  A.  95;  Ranch  r.  Lynch  (Del.), 
S9  A.  134;  llessig-Ellis  D.  Co.  i\  Drug 
Co.  (la.),  143  N.  W.  509;  Berry  v.  Ewen, 
27  Ky.  L.  R.  467,  85  S.  W.  227;  Wig- 
ginton  V.  Minter,  28  Ky.  L.  R.  79,  83 
y.  W.  1082;  Phillips  r.  Chase,  201  Mass. 
■Hi,  S7  N.  E.  755;  Young  r.  Engdahl,  18 
N.  D.  166,  119  N.  W.  109;  Clough  i'. 
Dawson  (Or.),  138  P.  233;  Mclndoo  t". 
Wood  (Tex.  Civ.),  162  S.  W.  4SS;  Deep- 
water  Council  r.  Renick,  59  W.  \'a.  34^, 
53  S.  E.  552.  See  infra,  "Fraud,"  20- 
5S. 

Good  faith  of  purchaser  may  be  so 
shown.  Holland  V.  Nance,  102  Tex.  177, 
•114  S.  AV.  346. 

103-38  The  San  Rafael,  141  Fed. 
270,  72  C.  C.  A.  388;  Omaha  W.  Co.  v. 
Schamel,  147  Fed.  502,  78  C.  C.  A.  68; 
Monarch,  etc.  Co.  r.  DeVoe,  36  Colo. 
270,  85  P.  633;  Smith  v.  R.  Co.,  5  Ga. 
Aj)p.  219,  63  S.  E.  1020;  Slack  i\  Har- 
ris, 200  111.  96,  65  N.  E.  669;  Lunde 
I.  Co.,  139  la.  688,  117  N.  \V.  1063;- 
Yongue  r.  R.  Co.,  133  Mo.  App.  141, 
112  S.  W.  985;  Fields  r.  R.  Co.,  113 
Mo.  App.  642,  88  S.  W.  134;  Minard  v. 
R.  Co.,  74  N.  J.  L.  39,  64  A.  1054; 
St.  Louis,  etc.  R.  Co.  r.  Darnell  (OkTa.), 
141  P.  785;  Manning  r.  Co.,  52  Or.  101, 
96  P.  545;  Thornton  r.  R.  Co.  (S.  C), 
82  S.  E.  433;  Houston  L.  &  P.  Co.  v. 
Barnes  (Tex.  Civ.),  152  S.  W.  722;  W. 
r.  r.  Co.  r.  Burton,  53  Tex.  Civ.  378, 
115  S.  W.  304;  Fleming  f.  Pullen  (Tex. 
r'iv.),  97  8.  W.  109.  See  infra  "  Xogli- 
trence,"  904  29,  also  vol.  S,  p.  904,  n. 
2!i.  and  sujiiilemont  thereto. 
Origin  of  fire. — In  speaking  of  the 
necessity  of  using  circnmstantinl  evi- 
dence, it  is  but  repeating  matter  of 
common  knowlcdpc  to  say  that  sparks 
thrown   out   in   daylight   are   ordinarily 
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invisible.  Trustees,  cto.  v.  R.  Co.,  119 
Minn.  ISl,  137  N.  W.  970. 
103-40  No.  Chicago  St.  R.  Co.  v. 
Rodort,  203  III.  413,  67  N.  E.  812; 
Chicago,  etc.  R.  Co.  f.  Wood,  66  Kan. 
613,  72  P.  215. 

Evidence  which  merely  raises  suspicion 
need  not  be  admittod.  Houston,  etc. 
B.  Co.  V.  Swanccy  (Tex.  Civ.),  128  S. 
W.  677. 

104-41  Mclnerney  v.  U.  S.,  143  Fed. 
729,  74  C.  C,  A.  6oo;  Hodge  v.  S.,  98 
Ala.  10,  13  S.  385,  39  Am.  St.  17;  Har- 
grove f.  S.,  147  Ala.  97,  41  S.  972; 
Ansmus  v.  P.,  47  Colo.  167,  107  P.  204; 
McDonald  v.  S.,  56  Fla.  74,  47  S.  485; 
S.  V.  Hogan,  144  Ta.  130,  122  N.  W.  818; 
S.  V.  Nordall,  38  Mont.  327,  99  P.  960; 
P.  r.  Hill.  198  N.  Y.  6t,  91  N.  E.  272; 
Vickers  r.  U.  S.,  1  Okla.  Cr.  452,  98 
P.  467;  S.  r.  Rurriss,  85  S.  C.  327,  67 
R.  E.  306;  Windham  r.  S.,  .59  Tox.  Cr. 
366,  128  S.  W.  1130  (similarity  of 
horse  tracks);  Roszczvniala  v.  S.,  125 
Wis.  414,  104  N.  W."  113.  See  S.  v. 
Alton,  105  Minn.  410.  117  N.  W.  617; 
infra.  "Tdontity,"  928-75. 
104-42  Vaughan  v.  S.,  130  Ala.  18, 
30  S.  669;  Reynolds  r.  S.  (Tex.  Cr.), 
160  S.  W.  362.  Sec  infra,  "Venue," 
932-26,  27. 

104-43  Vcrjion  r.  IT.  S.,  146  Fed.  121, 
76  C.  C.  A.  547;  Harrison  r.  Anniston, 
156  Ala.  620,  46  S.  9S0;  Bloom  v.  S., 
68  Ark.  336,  58  S.  W.  41;  C.  v.  Costley, 
118  Mass.  1. 

104-44  Murphree  v.  S.,  55  Tex.  Cr. 
316,  115  S.  W.  1189. 

104-45  Ball  r.  C,  27  Ky.  L.  R.  448, 
85   S.   W.   226;    Lanham    r.   Bowlbv,   86 

Neb.  148,  125   N.  W.   149;   Batte  r.  S,, 

57  Tex.  Cr.  125,  122  S.  W.  561. 

105-46     P.  f.  Woods,  147  Cal.  265,  Si 
■  P.    652;    Tollifson   r.    P.,    49   Colo.    219, 

112   P.   794;    P.   r.   Furlong,   127    X.    Y 

S.  422  (bribery,  under  C.  Cr.  Pr.  §399). 

105-47     Howard  v.  C,  118  Kv.  1,  80 

S.  W.  211,  81    S.  W.  704. 

105-48     Butt.s  V.  S.  (C.a.  App.),  82  S. 

E.  37.'i;  Holmes  l'.  S.  (Tex.  Cr.),  157  S. 

W.  4ST. 

106-50     S.   V.    Hetland.    141    la.    524, 

no  \.  W.  961. 

107-53     Nichols    r.    S.,    92    Ark.    421, 

122  S.  W.  1003;  Bonns  v.  Denny,  141  Ta. 

52,    117    N.    W.    1091.      See   S."  r.   Long 

(Mo.),  165  S.  W.  748;  Do  Rossett  r.  S. 

(Tex.  Cr.^.  168  S.  W.  531. 

108-59     Meiscnheimer  v.  S.,  73  Ark. 


407,  84  S.  W.  494;  Holland  v.  C,  26 
Kv.  L.  R.  790,  82  S.  W.  596, 
108-60  Bush  r.  S.,  136  Ala.  85,  33 
S.  878;  Joiner  f.  S.,  119  Ga.  315,  46 
S.  E.  412;  Davis  f.  S.,  122  Ga.  564,  40 
S.  E.  376;  S.  v.  Westcott,  130  Ta.  1, 
104  N.  W.  341 ;  S.  r.  Knapp,  70  O.  St. 
380,  71  N.  E.  705;  Curran  v.  S.,  12  Wyo. 
553,  76  P.  577. 

108-61     P.  V.  Siemsen,  153   Cal.   387, 
95  P.  863. 

110-66     Jones  v.  U.  S.,  162  Fed.  417, 
89  C.  C.  A.  303. 

110-67     Lorenz  v.  U.  S.,  24  App.  Gas. 
(D    C.)  337;  Horn  v.  S.  (Tex.  Cr.),  150 
S.  W.  948;    ITardy   v.   C,   110   Va.  910, 
67  S.  E.  522;  Schwantes  f.  S.,  127  Wis. 
160,  106  N.  W.  237.     See  Owens  v.  S., 
65  Fla.  483,  62  S.  651. 
110-68     U.    S.    r.    Greene,    146    Fed. 
803;  P.  V.  Pfanschmidt.  262  Til.  411.  104 
N.  E.  804;  P.  i\  Feinberg,  237  111.  348, 
86  N.  E.  584,  cit.  the  text;   S.  r.  Lam- 
bert. 104  Me.  394,  71   A.  1092;  Phillips 
V.  Chase,  201  Mass.  444,  87  N.  E.  755; 
Holder  r.  S.,  119   Tenn.  178,"  104  S.  W. 
225;   Horn   r.  S.    (Tox.  Cr.),  150  S.  W. 
948-  ]\rilwaukee,  etc.  Ins.  Co.  r.  Frosch 
(Tox.  Civ.).  130  S.  W.  600. 
112-69     Richards  r.   U.   S.,   175   Fed. 
911    99  C.  C.  A.  401;  Streety  r.  S.,  165 
Ala'.   71,   51    S.   415;    Barker   r.   S.,   126 
Ala.   69,  28  S.   685;   Gary  r.  S.,  7   Ga. 
App.   501,  67  S.  E.  207;   S.  r.  Roberts. 
''Ol  Mo.  702.  728.  100  S.  W.  484;  Molton 
V    S    (Tex.  Cr.),  158  S.  W.  550;  Docker 
r.   S.,  58    Tex.   Cr.   159.   124   S.   W.  912 
(acts     inconsistent     with      innocence); 
Barney  v.  Co..  85  Vt.  372.  82  A.  113. 
That    which    is    probable    cr    possible 
mav   be   tostifiod   of.      Fields   r.   R.   Co., 
113  Mo.  App.  642.  88  S.  W.  131. 
"The  competency  of  a  collateral  fact 
to   be   used    as  Iho  basis  of   loiritimate 
argument   is   not   to   bo   dotorminod    by 
the    exclnsivonoss   of    the    inferences   it 
may  afford  in  reference  to  the  litigated 
fact.     It  is  enough  if  these  may  tend, 
even    in    a   slight    degree,    to    elucidate 
the    inquiry    or    to    assist,    though    re- 
motolv.    to    a     detormination    probably 
founded  in  truth."    Baughtor  r.  Boley, 
63  Fla.  75.  58  S.  890.  rit.  White  r.  State, 
59  THn.  53.  52  So.  805. 
113-78     Holder  r.  S.,  119  Tonn.  178, 
104  S.  W.  225. 

114-79  Sorenson  r.  IT.  S..  168  Fed. 
785,  04  C.  C.  A.  181;  Smith  r.  S..  137 
Ala'  22  34  S.  396;  Bowen  v.  S..  140 
Ala.  Go,'  37  S.  233;  Vaughn  v.  S.,  130 
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Ala.  18,  30  S.  6G9;  Graham  v.  S.  (Ala. 
App.),  65  S.  717;  Loreiiz  v.  U.  S.,  24 
App.  Cas.  (D.  C.)  337. 
11-4-83  Sorenson  v.  V.  S.,  168  Fed. 
7S5,  94  C.  C.  A.  181. 
115-83  Thomas  v.  S.  (Ala.  App.), 
65  S.  863. 

115-86  S.  v.  Lambert,  104  Me.  394, 
71   A.  1092. 

116-S9  P.  V.  Pfanschmidt,  262  111. 
411,  ]04  N.  E.  804;  P.  v.  Feinberg,  237 
III.  3  18.  86  N..  E.  584,  cit.  the  text. 
119-04  Sanderson  v.  S.,  169  Ind.  301, 
82  X.  E.  525;  S.  v.  Spaugh,  200  Mo. 
^71,  98  S.  W.  55;  C.  v.  Sanderson,  40 
Pa.  Super.  416  (acts  antedating  con- 
tract on  which  conspiracy  based  may 
be  proved);  C.  v.  Snyder,  40  Pa.  Super. 
485.  See  Carter  v.  "s.  (Ga.),  80  S.  E. 
995. 

Wide  ran^-e  allowed  in  proving  con- 
spiracy.—Wav  V.  S.,  155  Ala.  52,  46  S. 
273. 

119-95  U.  S.  v.  Greene,  146  Fed.  803, 
826. 

119-96  Jones  i>.  U.  S.,  162  Fed.  417, 
428,  89  C.  C.  A.  303;  U.  S.  r.  Greene, 
146  Fed.  803,  826;  Chapline  v.  S.,  77 
Ark.  444,  95  S.  W.  477;  Sanderson  v. 
S.,  169  Ind.  301.  82  N.  E.  525.  See 
U.  S.  r.  Eichards,  149  Fed.  443;  P.  v. 
Eldridge,  147  Cal.  728,  82  P.  442;  P.  v. 
Donnelly,  143  Cal.  394,  77  P.  177;  Me- 
Leroy  r.  S..  125  Ga.  240,  54  S.  E.  125; 
Tedford  v.  P.,  219  111.  23,  76  N.  E.  60; 
C.  V.  Sanderson.  40  Pa.  Super.  416; 
C.  V.  Snyder.  40  Pa.  Super.  485. 
121-97  Podo]ski  V.  Stone,  186  111. 
540,  58  N".  E.  340. 

121-99  Houston  E.  Co.  V.  Faroux 
(Tex.  Civ.),  125  S.  W.  922. 
Reasonable  latitude  allowed  in  direct 
and  cross-examination  though  matters 
not  tonfhed  upon  in  direct  examina- 
tion. Fabian  v.  Traeger,  215  111.  220, 
74  N.  E.   131. 

123-5  Pointer  v.  IT.  S..  151  IT.  S.  396; 
Dimmiclv  v.  U.  S.,  135  Fed.  257,  70  C. 
C.  A.  141. 

"Its  absence  does  not  prove  innocence; 
nor  does  the  mere  fact  that  it  exists 
establish  guilt.  Motive  is  a  circum- 
stance for  or  against  the  defendnnt 
as  the  jury  may  find  that  it  does  not 
or  does  exist;  and  is  to  be  weighed  to- 
gether with  all  other  facts  and  circnm- 
tancea  in  evidence."  S.  v.  Aitken,  240 
Me.  254.  144  S.  W.  499. 
"Thus  it  was  permissible  to  show  that 
afjpellant    was    charged    with    crime    in 


r)al]as  county,  had  escaped,  resisted 
arrest  in  Van  Zandt  and  Bowie  coun- 
ties, and  the  other  circumstances  intro- 
duced, for  the.y  all  shed  light  on  the 
actions  of  appellant  at  the  time  of  this 
killing,  and  tending  to  show  his  motive 
in  slaying  deceased — to  take  life  rather 
than  suffer  detection  and  arrest." 
Vines  V.  S.  (Tex.  Cr.),  148  S.  W.  727. 
123-e  Davis  V.  S.,  122  Ga.  564,  50  S. 
1?.  376;  S.  f.  Levy,  9  Ida.  483,  75  P. 
227;  Sanderson  i;.  S.,  169  Ind.  301,  82 
N.  E.  525;  S.  r.  Heusack,  189  Mo.  29.'7, 
88  S.  W.  21;  Holder  v.  S.,  119  Tenn. 
178,  104  S.  W.  225;  Schwantes  v.  S., 
127  Wis.  160,  170,  106  N.  W.  237. 
A  difficulty  between  deceased  and 
brother  of  accused  day  before  homi- 
cide mav  be  proved.  Sanders  v.  S.,  134 
Ala.  74',  32  S.  654. 

Ill-feeling  between  fathers  of  deceased 
and  accused  ma.y  be  shown.  Eawlins 
v.  S.,  124  Ga.  31,  52  S.  E.  1. 
123-8  S.  V.  Coleman,  17  S.  D.  594, 
98  N.  W.  175;  Spick  r.  S.,  140  Wis.  104, 
121  N.  W.  664.  See  P.  v.  Staples,  149 
Cal.  405,  86  P.  886. 
124-9  P.  V.  Weber,  149  Cal.  325,  86 
P.  671;  S.  V.  Colem.an,  17  S.  D.  594, 
98  N.  W.  175. 

134-10  S.  V.  Coleman,  supra. 
124-11  Bowen  r.  S.,  140  Ala.  65,  37 
S.  233;  P.  V.  White,  176  N.  Y.  331, 
346,  68  N.  E.  630;  Turner  v.  S.,  48  Tex. 
Cr.  585,  89  S.  W.  975. 
124-12  P.  r.  Cook,  148  Cal.  334,  83 
P.  43;  .S.  V.  Stratford,  149  N.  C.  483, 
62  S.  E.  882;  Gallegos  v.  S.,  48  Tex.  Cr. 
58.  85  S.  W.  1150. 

124-14  Thiede  v.  Ty.,  159  U.  S.  510; 
P.  7-.  Staples,  149  Cal.  405,  86  P.  886; 
Roberts  v.  S.,  123  Ga.  146,  51  S.  E. 
374. 

125-15  Shaw  r.  S.,  102  Ga.  6fi0.  29 
S.  E.  477;  Sanderson  r.  S.,  169  Ind.  301, 
82  N.  E.  525;  Whitnev  v.  C,  24  Kv.  L. 
B.  2524,  74  S.  W.  257;  S.  v.  Spaugh, 
200  Mo.  571,  594,  98  S.  W.  55;  S.  r. 
Coleman,  17  S.  D.  594,  98  N.  W.  175; 
?T older  r.  S.,  119  Tenn.  178,  104  S.  W. 
225;  Cortez  v.  S.,  47  Tex.  Cr.  10,  F" 
S.  W.  812,  43  Tex.  Cr.  384,  66  S.  W. 
453. 

125-16  P.  V.  White,  176  N.  Y.  331. 
346.  68  N.  E.  630. 

126-18  Rav  v.  S.,  147  Ala.  5,  41  « 
519;  g.  r.  Samuels,  6  Penne.  (Del.)  3n 
67  A.  164;  S.  v.  Ruck,  194  Mo.  416, 
435,  92  S.  W.  706.  See  infra,  "In- 
tent," 605-57,  et  seq. 
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126-19     a  V.  Asherowski,  196  Mass. 
342,  S2   N.   E.   13.     See  Davis   v.  S.,   S 
Ala.  App.  211,  62  S.  382. 
126-20     See    S.    v.   Adams,    6   Penne. 
(Del.)    178,- 65   A.   510;   Henidon   v.   S., 
50  Tex.  Cr.  552,  99  S.  W.  558. 
126-21     Davis  v.  S.,  8  Ala.  App.  211, 
62  S.  382;  S.  v.  Adams,  138  N.  C'.  688, 
50  S.  E.  765.    See  iuf ra,  ' '  Similar  Tran- 
sactions,"  799-55,  et  seq. 
127-23     Nobles  v.  S.,  127  Ga.  212,  56 
S.  E.   125;    Lipham   v.   S.,   125    Ga.    52. 

53  S.  E.  817;  Potter  v.  Clapp,  203  111. 
592,  68  N.  E.  81. 

128  See  vol.  6,  p.  783  et  seq,  and 
supplement   thereto. 

12S-oO  Harris  v.  S.,  177  Ala.  17,  59 
S.  205;  Davis  v.  S.,  8  Ala.  App.  211,  62 
S.  382;  Humphries  v.  S.,  2  Ala,  App.  1, 
56  S.  72;  Spraggms  v.  S.,  139  Ala.  93, 
35  S.  1000;  Parham  v.  S.,  147  Ala.  57, 
42  S.  1;  Mazzotte  v.  Ty.,  8  Ariz.  270,  71 
P.  911;  S.  V.  Samuels,  6  Penne.  (Del.) 
36,  67  A.  164;  Eawiins  v.  S.,  124  Ga. 
31,  52  S.  E.  1;  S.  v.  Thompson,  127  la. 
440,  103  N.  W.  377;  S.  v.  Lovell,  235 
Mo.  343,  138  S.  W.  523;  P.  v.  Vitusky, 
15o  App.  Div.  139,  140  N.  Y.  S.  19;  S 
V.  Quen,  48  Or.  347,  86  P.  791.  See 
P.  V.  Martin  (Gal.  App.),  125  P.  919; 
Perry  v.  S.  (Tex.  Cr.),  155  S.  W.  263, 
and  vol.  6,  pp.  637,  710  et  seq,  and  sup- 
plement thereto.  v 
128-31  Perovich  v.  U.  S.,  205  U.  S 
86;  S.  V.  Rosa,  72  N.  J.  L.  462,  62  A 
695. 

A  threat  against   "somebody." — P.  v 
Eiggins,   159   Cal.   113,   112   P.   862. 
But   inadmissible    if    threat    could    not 
have  referred  to  person  injured.     S.   V. 
:Mc-Hamilton,  128  La.  498,  54  S.  971. 
Threat  against  a  class  to  which  person 
injurpd  belonged.    S.  v.  Sharp,  233  Mo. 
2('9,  135  S.  W.  488;  Williams  f.  S.,  61 
Tex.  Cr.  356,  136  S.  W.  771. 
Ambiguous  statements  are  to  be  inter- 
preted   by    the    jury.      Poelinitz    v.    S., 
1    Ala.   App.    121,   55    S.    1028. 
128-32     Wilson  v.  S.,  63  Tex.  Cr.  81, 
138  S.  W.  409. 
129-33     Patterson   v.   S.,   171   Ala.    2, 

54  S.  696  (several  months) ;  S.  v.  Whit- 
sell,  232  Mo.  511,  134  S.  W.  555  (sev- 
eral years).  Length  of  time  is  not  im- 
portant if  the  threats  are  connected 
by  circumstances  with  the  act  charged. 
S.  V.  Kretschmar,  232  Mo.  29,  133  S. 
W.  16. 

129-34  Disconnected  threats  may 
not  be  proved.     Daniel  r.  S.,   103   Ga. 


202,  29  S.  E.  767;  Horton  v.  &.,  110 
Ga.  739,  35  S.  E.  659. 
Scope  of  evidence. — "Where  guilty 
knowledge  is  the  gist  of  the  offense, 
anything  going  to  show  the  existence 
of  such  knowledge  is  admissible,  and 
it  is  immaterial  when  or  from  what 
source  such  knowledge  was  acquired." 
Bashinski  v.  S.,  122  Ga.  164,  50  S.  E. 
54,  123  Ga.  508,  51  S.  E.  499. 
129-35  Lipsey  v.  P.,  227  111.  364,  81 
N.  E.  348;  Delahoyde  v.  P.,  212  111. 
554,  72  N.  E.  732;  C.  v.  Asherowski, 
196  Mass.  342,  82  N.  E.  13;  Bailey  f. 
Bte  (W.  Va.),  80  S.  E.  454.  And  see 
vol.  8,  p.  18  and  supplement  thereto. 
129-36  Lipsey  v.  P.,  supra, 
130-37  S.  V.  Clark,  85  S.  C,  273,  67 
S.  E.  300.  See  vol.  6,  p.  707,  and  sup- 
Ijlement  thereto. 

Possession  of  poison  by  one  charged 
with  administering  it  at  time  of  so 
doing  must  be  shoA\n.  S.  v.  Blyden- 
burg,  135  la.  264,  112  N.  W.  634;  S.  v. 
Francis,  199  Mo.  671,  98  S,  W.  11. 
130-38  S,  f.  Samuels,  6  Penne. 
(Del.),  36,  67  A.  164;  Eoberts  v.  S„ 
123  Ga.  146,  51  S.  E.  374.  Purchase  of 
ammunition.  Holder  v.  S.,  119  Tenn. 
178,  104  S.  W.  225.  See  Davis  f.  S., 
&  Ala.  App.  211,  62  S.  382,  also  vol.  6, 
p.  633,  and  supplement  thereto. 
Prosecution  for  forgery. — Dugat  v.  S. 
(Tex.  Cr.),  160  S.  W.  376. 
130-39  Perovich  r.  U.  S.,  205  U.  S. 
86;  Baker  v.  S.,  126  Ala.  69,  28  S.  6S.>; 
Spraggins  v.  S.,  139  Ala.  93,  35  S. 
1000;  Bowen  v.  S.,  140  Ala.  65,  37  S, 
233;  Mazzotte  v.  Ty.,  8  Ariz.  270,  71 
P.  911;  Schley  v.  S.,  48  Fla.  53,  37  S. 
518;  Seats  v.  S.,  122  Ga.  173,  50  S.  E. 
65;  Campbell  v.  S.,  124  Ga.  432,  52  S.  E. 
914;  Bull  V.  C,  29  Ky.  L.  E.  949,  96 
S.  W.  817;  S.  V.  Heusack,  189  Mo.  295, 
88  S.  W.  21;  C.  v.  Kovovic,  209  Pa. 
465,  58  A.  857;  Younger  v.  S.,  12  Wyo. 
24,   73   P.  551. 

131-40  S.  V.  Morney,  196  Mo.  43,  93 
S.  W.  1117. 

131-42  See  Seats  v.  S.,  122  Ga.  173. 
50  S.  E.  65. 

132-47  Grimes  v.  Greenblatt,  47 
Colo.  495,  107  P.  mi;  S.  r.  Perrv,  124 
La.  931,  50  S.  799. 

132-48  Lewis  v.  S.,  163  Ala.  83,  51 
S.  308;  S.  V.  Heusack,  189  Mo.  295,  88 
S.  W.  21;  P.  V.  Smith,  172  N.  Y.  210, 
64  N.  E.  814;  S.  r.  Kammel,  23  S.  D. 
465,  122  N.  W.  420.  See  infra,  "Rape," 
599-43;   infra,  "Timber,"  524-20. 
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Couversatioa  between  assaulted  person 
and  auothor  in  pioscuce  of  accused 
may  be  proved  if  he  gave  it  as  a  rea- 
son for  his  coniluct.  S.  V.  Perry,  124 
La.  931,  50  S.  799. 

132-19  Whitney  v.  S.,  24  Ky.  L.  R. 
2.124,  74  S.  W.  257;  S.  v.  Adams,  13S 
K.  C.  G8S,  oO  S,  E.  765. 
133-50  Mack  v.  S.,  54  Fla.  55,  44  S. 
706,  13  L,  E.  A.  (X.  S.)  373;  S.  v. 
Herbert,  63  Kan.  516,  66  P.  235;  S.  r. 
Hopkirk,  84  Mo.  278. 
Identificatiou  of  horse  by  sound  of 
hoof  beat.  Holder  v.  S.,  119  Teun.  178, 
104   S.   W.   225. 

Beproduction  of  sound  by  phonograph. 
See  Bovuc  Citv,  etc.  R.  Co.  v.  Ander- 
son, 146  Mich.  328,  109  N.  W.  429, 
8  L.  E.  A.  (N.  S.)  306. 
133-52  U.  S.  V.  Cagaoaan,  7  Phil.  Isl. 
207. 

134  And  see  generally,  vol.  5,  p. 
491,  vol.  6,  p.  704,  vol.  7,  p.  929,  and 
suiiploinont  thereto. 

134-53  Smith  v.  S.,  137  Ala.  22,  34 
S.  396;  Hargrove  v.  S.,  147  Ala.  97, 
41  S.  972;  Jackson  v.  S.,  118  Ga.  780, 
45  S.  E.  604;  S.  v.  Height,  117  la.  050, 
91  N.  W.  935,  59  L.  E.  A.  437,  94  Am. 
St.  323,  342;  S.  v.  Adams,  85  Kan.  435, 
116  P.  608;  S.  v.  Langford,  74  S.  C. 
460,  55  S.  E.  120;  Wilson  v.  S.  (Tex. 
Cr.),  156  S.  W.  204;  Boyman  v.  S.,  59 
Tex.  Cr.  23,  126  S.  W.  1142;  Porch  f. 
S..  50  Tex.  Cr.  335,  99  S.  W.  102;  Jen- 
kins r.  S.,  45  Tex.  Cr.  173,  75  S.  W. 
312;  Thompson  i-.  S.,  45  Tex.  Cr.  397, 
77  S.  W.  449;  Turner  v.  S.,  48  Tex.  Cr, 
585.  89  S.  W.  975. 

And  see  vol.  6,  p.  929  and  supplement 
thereto;  vol.  14,  p.  661  and  supple- 
ment thereto. 

May  state  that  tracks  were  made  by 
shoes  of  certain  size.  Finney  v.  S.  (Ala. 
A  pp.),  65  S.  93. 

The  weight  to  be  given  to  such  evi- 
dencs  is  a  question  for  the  jurv.  Moore 
V.  S.,  4  Ala.  App.  65,  59  S.  189. 
Waiver  of  privilege. — Tf  defendant  vol- 
untarily surrenders  shoes  for  purpose 
of  comparing  them  with  footprints  he 
waives  his  constitutional  privilege.  S. 
r.  Arthur,  129  Ta.  235,  105  N.  W.  422. 
Witness  must  express  definite  opinion 
or  cannot  testifv  as  to  tracks.  Smith 
r.  S.,  45  Tex.  Cr.  405,  77  S.  W.  453; 
Parker  v.  S.,  46  Tex.  Cr.  461,  80  S.  W. 
1008. 

May  state  as  a  fact  that  he  saw  pris- 
oner's shoes  compared  with  tracks.  P. 


r.  Barnnovich,  16  Cal.  App.  427,  117 
1'.  572. 

Must  not  give  opinion  as  to  whose 
tracks,  but  state  facts,  and  leave  rest 
to  jury.  Eagland  v.  S.,  178  Ala.  59,  59 
S.  637. 

135-54  Lindsey  v.  S.,  9  Ga.  App. 
299,  70  S.  E.  1114;  Holder  v.  S.,  119 
Tenn.  178,  104  S.  W.  225. 
135-55  Kinnan  v.  S.,  86  Neb.  234, 
125  N.  W.  594;  Weaver  v.  S.,  46  Tex. 
Cr.  607,  81  S.  W.  39;  Parker  v.  S.,  46 
Tex.  Cr.  461,  80  S.  W.  1008. 
13«-60  P.  f.  Olsen,  1  Cal.  App.  17, 
81  P.  676;  Davis  v.  S.,  122  Ga.  564, 
50  S,  E,  376;  S.  v.  Heusack,  189  Mo. 
295,  88  S.  W.  21;  Eoszczvniala  v.  S., 
125  Wis.  414,  104  N.  W.  113. 
137-«4  Perovich  v.  U.  S.,  205  U.  S. 
86;  U.  S.  V.  Greene,  146  Fed.  803,  873; 
Strickland  v.  S.,  151  Ala.  31,  44  S.  90; 
Barker  v.  S.,  126  Ala.  69,  28  S.  685; 
Minor  V.  City,  7  Ga.  App.  817,  68  S.  E. 
314;  S.  V.  Terrio,  98  Me.  17,  29,  56  A. 
217;  P.  V.  Giusto,  206  N.  Y.  67,  99  N. 
E.  190. 

138-66  Herndon  v.  S.,  50  Tex.  Cr. 
552,  99  S.  W.  558. 

138-67  Jackson  v.  S.,  118  Ga.  780, 
45  S.  E.  604;  S.  v.  Langford,  74  S.  C. 
460,  55  S.  E.  120;  Curran  v.  S.,  12 
Wvo.  553,  76  P.  577;  Younger  v.  S., 
12^Wyo.  24,  73  P.  551. 
Possessiofi  may  be  shown  by  circum- 
stantial evidence.  P.  v.  Nunley,  142 
Cal.  105,  75  P.  676. 

138-69  Lipsey  v.  P.,  227  HI.  364,  81 
X.  E.  348. 

138-70  Bowen  v.  S.,  140  Ala.  65,  37 
S.  233;  Strickland  v.  S.,  151  Ala.  31, 
44  S.  90;  S.  v.  Barnes,  47  Or.  592,  85 
P.  998;  Buel  v.  S.,  104  Wis.  132,  80 
N.  W.  78. 

138-71  Turner  v.  S.,  48  Tex.  Cr.  585, 
89  S.  W.  975;  Harris  v.  S.,  62  Tex.  Cr. 
235,  137  S.  W.  373;  Eidge  v.  S.,  61  Tex. 
Cr.  214,  134  S.  W.  732  (property  of 
deceased  pawned  by  accused). 
138-72  Davis  r.  S.,  122  Ga.  564,  50 
S.  E.  376;  C.  v.  Kovovic,  209  Pa.  465, 
58  A.  857;  Spates  v.  S.,  62  Tex.  Cr. 
532,  138  S.  W.  393;  Eyan  v.  S.,  64 
Tox.  Cr.  628,  143  S.  W.  878. 
138-73  Vaughn  v.  S.,  130  Ala.  18, 
30  S  669;  Bull  v.  0.,  29  Ky.  L.  E.  949. 
96  S.  W.  817;  Turner  v.  S.,  48  Tex.  Cr. 
585,  89  S.  W.  975. 

139-75  Davis  r.  S.,  8  Ala.  App.  211, 
62  S.  382;  Eussell  v.  Brooks.  92  Ark. 
509,  122  S.  W.  649;  P.  v.  Olsen,  1  Cal. 
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App.  17,  81  P.  676;  Holloway  v.  S.,  54 
Tex.  Cr.  465,  113  S.  W.  928  (change  of 
hats);  Holder  v.  S.,  119  Tenn.  178,  104 
S.  W.  225;  De  Blazio  v.  S.,  139  Wis. 
534,  121  N.  W.  131. 

Resisting     arrest. — Moreno     t\      State 
(Tex.  Cr.),  160  S.  W.  361. 
140-77     P.  i\  Weber,  149  Cal.  325,  86 
P.  671. 

Evidence  for  accused. — Evidenee  of  say- 
inss  and  conduct  of  ne<,n-o  on  next  day 
after  an  alleged  assault  with  intent  to 
commit  a  rape  hehl  admissible  in  his 
favor.  McCullough  r.  S.,  11  Ga.  App. 
612,  76  S.  E.  393. 

Evidence  admissible  that  accused  in- 
quired of  witness  whether  she  could 
swear  as  to  her  whereabouts  *'up  to 
the  discovery  of  the  murder."  McClain 
r.  S.  (Ala.),  62  S.  241. 
140-80  Sweatt  v.  S.,  156  Ala.  85,  47 
S.  194;  Davis  r.  S.,  8  Ala.  App.  211,  62 
S.  382.  See  Love  v.  S.  (Tex.  Cr.),  150 
S.  W.  920  (rape).  And  see  vol.  6,  p. 
701  et  seq,  and  supplement  thereto. 
Departure  of  parties  who  had  oppor- 
tunity to  commit  the  crime  may  be 
shown,  though  no  accusation  made. 
Havwood  V.  S.,  90  Miss.  461,  43  S.  614. 
140-81  Gent  V.  S.,  57  Tex.  Cr.  414, 
123  S.  W.  594. 

140-82  U.  S.  V.  Greene,  146  Fed.  803, 
872;  Mazzotte  v.  Tv.,  8  Ariz.  270,  7;  P. 
911;  Nichols  V.  S.,'92  Ark.  421,  122  S. 
W.  1003;  P.  V.  Staples,  149  Cal.  405, 
86  P.  886;  P.  v.  Easton,  148  Cal.  50, 
82  P.  840;  P.  v.  Brecker,  20  Cal.  App. 
20.5,  127  P.  666;  P.  r.  Uav  Gin  Suie,  11 
Cal.  App.  42,  103  P.  951;  Jackson  f:  S., 
118  Ga.  780,  45  S.  E.  604;  Grant  r.  S., 
122  Ga.  740,  50  S.  E.  946;  Hall  r.  S., 
7  Ga.  App.  115,  66  S.  E.  390;  :\rorello 
r.  P.,  226  HI.  388,  400,  SO  N.  E.  903; 
S.  r.  Matheson,  130  Ta.  440,  103  N.  W. 
137;  S.  V.  Spaugh,  200  Mo.  571,  599, 
98  S.  W.  55;  S.  r.  Evan,  47  Or.  338, 
349,  82  P.  703,  1  L.  R.  A.  (N.  S.)  862; 
C.  r.  Kovovic,  209  Pa.  465,  58  A.  857; 
Gotcher  v.  S.  (Tex.  Cr.),  148  S.  W.  574; 
Hunter  v.  S.,  59  Tex.  Cr.  439,  129  S 
W.  125;  Holloway  r.  S.,  54  Tex.  Cr. 
46.5,  113  S.  W.  928  (though  person  from 
whom  he  ran  not  an  officer,  not  at- 
tempting to  make  arrest,  and  accused 
did  not  know  who  he  was);  S.  r.  Pettit, 
74  Wash.  510,  133  P.  1014. 
141-83  Russell  r.  Brooks,  92  Ark. 
509.  122  S.  W.  649  (civil  action  for 
fraud);  S.  v.  Osborne,  54  Or.  289,  103 
P.  62;  Gent  V.  S.,  57  Tex.  Cr.  414,  123 


S.  W.  594  (proof  of  flight  may  be  made 
by  any  one  cognizant  of  it) ;  S,  v. 
Deatherage,  35  W^ash.  326,  77  P.  504. 
142-84  Gent  t\  S.,  57  lex.  Cr.  414, 
123  S.  W.  594,  complaint  filed,  capias 
and  bail-bond  admissible  to  show 
flight. 

Character  of  clothing  taken  in  flight 
mav  be  shown.  Beiser  v.  S.  (Ala.  App.), 
65 'S.  312. 

142-87  Smith  v.  S.,  165  Ala.  50,  51 
S.  610;  S.  V.  Langford,  74  S.  C.  460, 
55  S.  E.  120. 

Failure  of  accused  to  improve  oppor- 
tunity to  escape  is  not  provable.  Ken- 
nedy V.  S.,  101  Ga.  559,  28  S.  E.  979. 
Nor  is  fact  he  voluntarily  surrendered 
himself,  state  not  having  shown  flight. 
Vaughn  v.  S.,  130  Ala.  18,  30  S.  669. 
14S-88  Bines  v.  S.,  118  Ga.  320,  45 
S.  E.  376:  Jamison  v.  P.,  145  HI.  357, 
3-t  N.  E.  486. 

143-91  S.  V.  Spaugh,  200  Mo.  571, 
600,  98   S.  W.  .55. 

144-93  U.  S.  V.  Greene,  146  Fed.  803; 
Grant  v.  S.,  122  Ga.  740.  .50  S.  E.  946; 
S.  r.  Shaw,  73  Vt.  149,  50  A.  863. 
Defendant  may  show  that  lie  returned 
voluntarily.— La  Fell  v.  S.  (Tex.  Cr.), 
153  S.  -W.  884. 

144-94  Hall  v.  S.,  7  Ga.  App.  115, 
66  S.  E.  390;  S.  r.  Simpson,  32  Nev. 
138.  104  P.  ?44. 

Improbable  explanation. — Jobe  v.  S.,  1 
Ala.  App.  112,  55  S.  430. 
That  others  knew  of  accused's  flight 
mav  not  be  shown  bv  accused.  Beiser 
r.  S.  (Ala.  App.),  65  S.  312. 
144-95  P.  V.  Easton,  148  Cal.  50,  82 
P.  840. 

145-2  U.  S.  y.  Greene,  146  Fed.  803, 
872;  P.  V.  Mar  Gin  Suie,  11  Cal.  App. 
42,  103  P.  951. 

Flight  presumptive  evidence  of  guilt. 
S.  r.  Poe,  123  Lt.  11^.  98  N.  W.  587. 
Contra,  S.  v.  Hunt,  141  Mo.  626,  43  S. 
W.  389. 

145-3  P.  V.  Staples,  149  Cal.  40.5,  86 
P.  886. 

145-4  Williams  v.  S.,  5  Ala.  App. 
112,  59  S.  528;  C.  r.  Devaney,  182  Mass. 
33.  64  N.  E.  402;  Christv  f.  Ins.  Assn., 
123  N.  Y.  S.  740. 

147-8  Choctaw  &-  ]\r.  R.  Co.  r.  New- 
ton, 140  Fed.  225.  71  C.  C.  A.  655; 
Eacock  V.  S.,  169  Tnd.  488,  82  N.  E. 
1039;  Lauer  v.  Banning.  152  Ta.  99.  131 
N.  W.  783;  Allen  r.  C,  26  Ky.  L.  R. 
807.  82  S.  W.  589;  P.  r.  Salsburv.  134 
Mich.  537,  96  N.  W.  936;  Standard  O. 
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Co.  V.  S.,  117  Tenn.  61S,  672,  100  S.  W. 
705;  Wills  r.  Co.,  39   Tex.  Civ.  4S3,  SS 
S.  W.  2(w;  Patch  Mfg.  Co.  v.  Lod^c,  77 
Vt.    294,    320,    GO   A.    74;    Cnrpontcr    r. 
Willoy,   R.")    \'t.   It)"^.   2n    A.    iss. 
Burning:  of  house  after  homicide. — S.  r. 
TJns.-o,   2r,n   Mo.  ."?..-.   114   S.  W.  419. 
Failure  to  enter  business  transaction  in 
books  niav  be  shown.     Lipsey  r.  P.,  227 
Til.  3fi4.  SI   N.  E.  348. 
148-12     A\aun;hn  r.  S.,  130  Ala.  IS,  30 
S.  (in9;   Konnon  r.  S.,  40  Tex.  Cr.  3.")9, 
82  S.  W.  518.     See  Elmore  r.  S.   (Tox. 
Cr.\  102  S.  W.  517. 

Statement  by  associate, — A  declaration 
niaije  by  one  person  connected  with  a 
crime  committed  jointly,  in  the  pres- 
ence of  others  so  connecte<l  and  a  per- 
son not  implicated,  calls  upon  the 
others  to  make  denial  of  it  if  it  was 
f.ilse.  Davis  r.  S.,  114  Ga.  104,  39  S. 
E.  906. 

Silence  as  admission,  see  vol.  1,  p.  307, 
et  seq,  and  supra  "Admissions,"  367- 
27  to   3<^2-01. 

148-14  See  Pavne  r.  S.  (Okla.),  130 
P.    201. 

149-lfJ  "It  is  permissible  to  per- 
mit a  witness  to  state  what  he  said 
in  the  presence  of  the  accused,  if  the 
statement  involves  such  an  accusation 
as  calls  for  a  denial.  Kirbv  v.  State, 
89  Ala.  63,  71,  S  South,  lio";  Eavmond 
r.  State,  154  Ala.  1,  45  South.  895.  The 
statement  of  the  witness,  addressed  to 
th''  defendant:  'You  said  he  had  a 
revolver  drawn  on  .vou;  how  did  yon 
shoot  him  in  the  back?' — was  certainly 
swh  ."n  accusation  as  called  for  a  de- 
nial." Powell  r.  S.,  5  Ala.  App.  7.", 
59  S.  530. 

149-18  Yaujrhan  r.  S.,  7  Okla.  Cr. 
0^5.    127    P.    204. 

The  weierht  of  authority  in  this  coun- 
try, it  is  said,  is  with  those  courts 
which  hold  the  mere  fact  of  arrest  is 
suflicient  to  render  a  statement  made 
in  presence  of  prisoner,  to  which  he 
makes  no  reply,  incompetent  for  the 
reason  that  no  assent  can  be  presumed 
under  such  circumsfances,  and  that 
very  surroundings  of  acuscd  are  such  as 
to  render  it  entirely  proper  and  natural 
for  him  to  keep  silent  in  fear  of  mis- 
quotation or  misconstruction.  O'Hearn 
r.  S..  79  Xeb.  513,  113  X._W.  130.  A 
contrary  doctrine,  it  is  said,  seems  to 
iind  support  in  Kelle.v  r.  P.,  55  N.  Y. 
565,  14  Am.  Eep.  342,  and  in  Murphv 
V.  S.,  36  O.  St.  628.     The  former  case. 


however,  has  been  somewhat  weak- 
ened as  authority  by  P.  v.  Smith,  172 
X.  Y.  210,  04  N.'  E.  814.  To  same  ef- 
fect as  Nebraska  case  are  Jackson  c. 
C,  100  Kv.  239,  38  S.  W.  422,  1091, 
00  Am.  St.  336;  Porter  i\  C,  22  Ky. 
L.  R.  1657,  61  S.  W.  16. 
150-21  S.  r.  Cancelia,  250  Mn.  411, 
1."7  S.  W.  778;  S.  r.  llonsack,  1,S9  Mo. 
295,  88  S.  W.  21;  P.  r.  White,  176  N.  Y. 
3?.l,  346,  68  N.  E.  630. 
151-22  S.  r.  Coleman,  17  S.  P.  o9i, 
98  N.  W.  175. 


CITIZENS  AND  ALIENS 

Competency   of   witne.iscs   in   vaturalira- 

tion     proreerlinfjs,     156-20;     Perjury     m 

ftvrh  proi-eediiif/f!,  156-20;  Proof  of  good 

character ,    156-20;     Siiffiricncy    of    cvi- 

d(iice,    150-20;     CaiicclUttion    of    ccrti/l. 

rate,   156-20;    Ahandonmcnt  of  intention 

to    hecomc    citi~cn,    156-20;    Burden    of 

proof,    156-20;    Evidence   in   deportation 

proceedings,  ]  57-21 . 

Alien's  right  to  sue,   and   liability   to 

suit.     See  1    Staxdaud  Pkoc.  780-802. 

Question  of  Alienage,  how  raised.     See 

1   Standard  Pkoc.  <?02. 

Liability  to  punishment  for  crime.    See 

1    Standard  Proc.  807. 

SiTits    relatin?    to    real    property. — See 

1    Standard  Proc.  808. 

153-1     A     residence    shown    to    have 

been    established   is   presumed    to   have 

continued  until  contrary  proved.     S.  r. 

Jackson.  79  Yt.  504,  65"  A.  657,  8  L.  R. 

A.    (N.   S.)    1245. 

153-2     Lucas  r.  V.  S.,  163  U.  S.  612, 

4S   f;.  R.  A.  282;  Ehrlich  r.  Weber,  114 

Tenn.  711,  88  S.  W.  188;  S.  t:  Jackson, 

supra. 

Certificate  of  U.  S.  commissioner  that 

riiinnman   is  native  born,   inadmissible. 

Lum  Bing  Wey  v.  U.  S.,  201  Fed.  379. 

153-5     Minneapolis  r.  "Reum,  56  Fed. 

.^70,   0   C.   ('.   A.   31;    Pang   Sho   Yin   r. 

IT.  S.,   154  Fed.   600,   83   C.   C.   A.   484; 

r.  S.  r.  Wong  Kim   Ark,  109  U.  S.  049 

(if  parties  not  emjiloyed  in  official  ca- 

l^acity      under      foreign      government); 

Caddie  v.  Mann,  147  Fed.  955;   Ehrlich 

r.  Weber,  114  Tenn.  711,  88  S.  W.  188; 

S.  r.  Jackson,  79  Vt.  504,  65  A.  657,  8 

L.  R.  A.   (N.  S.)   124.5. 

153-5     P.    V.    Qui.iada,    154    Cal.    243, 

97  P.  689. 

154-6     Burden  of  showing  naturali/.a- 

tion   is  not  met  by  negative  presump- 
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tions,  nor  opinions  of  witnesses.  Rich- 
ardson i-.  Am  Scion,  85  N.  Y.  S.  342. 
154-9  S.  r.  Jackson,  7&  Vt.  504,  65 
A.  (i."7,  8  L.  E.  A.  (X.  S.)  1245. 
Naturalisation  is  not  established  by 
alien's  affidavit  he  took  up  his  citizen- 
ship in  the  United  States.  Richardson 
V.  Amsdon,  supra. 

155-10  'P.  V.  Quijada,  134  Cal.  243, 
97  P.  689;  Fav  v.  Taylor,  31  Misc.  32, 
63  N.  Y.  S.  572. 

Voting  at  lawful  election  in  particular 
stiite,  not  conclusive  evidence  citizen- 
ship there.  Gaddie  v.  Mann,  147  Fed. 
955,  dist.  Shelton  v.  Tiffin,  6  How.  (U. 

s.)  ins. 

No  presumption  arises  as  to  citizenship 
from  fact  claimant  made  leases  and  did 
other  acts  respecting  real  estate  which 
legally  might  only  be  done  by  a  citi- 
zen. Richardson  v.  Amsdon,  85  N.  Y. 
S.   342. 

156-16  Records  of  commissioner  of 
immigration  not  evidence  of  citizen- 
ship. Rodriguez  Y  Villafana  v.  Led- 
esma.  3  P.  R.  Fed.  349. 
156-18  Buckley  r.  McDonald,  33 
Mont.  4S3,  84  P.  1114;  S.  v.  Jackson, 
79  Vt.  504,  65  A.  657,  8  L.  R.  A.  (X. 
S.)  12*5;  Devanney  ,r.  Hanson,  60  W. 
Ya.  3,  53  S.  E.  603. 
156-19  Douthit  v.  Southern  (lex. 
Civ.),  155  S.  W.  315. 
156-2<>  Naturalization  is  prima  facie 
proof  of  prior  alienage.  Peacock  v. 
V.  S.,  125  Fed.  583,  60  C.  C.  A.  3S9. 
Competency  of  witnesses  in  naturaliza- 
tion proceedings. — Tn  proceedings  for 
naturalization  of  aliens  under  act  of 
June,  1906,  a  witness  who  vouches  for 
applicant  must  have  known  him  for 
five  years  continuously  preceding  filing 
of  petition;  it  is  not  enough  he  had  so 
known  applicant  five  years  before  time 
of  hearing.  In  re  Welsh.  159  Fed.  1014. 
An  American  woman  becomes  an  alien 
by  marrying  an  alien,  notwithst,anding 
she  continues  to  reside  in  the  United 
States;  hence  she  is  incompetent  as  a 
witness  in  naturalization  proceedings. 
In  such  a  case  a  qualified  substitute 
cannot  be  called  as  a  witness.  In  re 
Martorana.  159  Fed.  1010.  Petition 
for  admission  may  be  supported  by 
other  witnesses  than  those  who  verified 
it;  nor  need  it  be  supported  by  perBons 
within  sec.'5  of  the  act  if  sufficient 
cause  be  shown  for  summonincr  others. 
In  re  Pchatz,  161  Fed.  237.  Only  such 
witnesses  may  testify  as  have  had  their 


names  posted  for  ninety  days.  In  re 
O'Dea,  158  Fed.  7U3;  U.  S"^.  v.  Daly, 
32  App.  Cas.  (D.  C.)  525.  Contra,  In  re 
Xeugebauer,  172  Fed.  943,  holding 
there  may  be  a  substitute  of  a  witness 
if  one  whose  name  had  been  posted 
could  not  be  produced. 
Perjury. — The  manifest  of  ship  in 
which  alien  came  to  the  United  .States 
is  competent  to  show  his  testimony  as 
to  time  of  arrival  is  false,  proof  of 
identity  being  made.  Such  paper  not 
sufiicient  to  sustain  a  conviction,  entry 
in  it  being  based  on  defendant's  un- 
sworn statement.  Siillivan  v.  U.  S., 
161  Fed.  253,  &8  C.  C.  A.  289.  An 
applicant  for  citizenship  is  not  an 
accomjdice  with  a  witnc«s  who  swears 
falsely  in  a  proceeding  for  naturaliza- 
tion in  such  sense  as  requires  jury  to 
be  cautioned  concerning  his  testimony 
unless  it  appears  such  false  testimony 
was  given  at  applicant's  solicitation  or 
suggestion.  Holmgren  V.  U.  S.,  156  Fed. 
439,  84  C.  C.  A.  301.  Knowledge  of 
witness  as  to  applicant's  residence  is 
to  be  tested  by  nature  of  latter 's  em- 
ployment and  absence  from  home.  In 
re  Schneider,  164  Fed.  335.  Informa- 
tion acquired  by  correspondence  does 
qualify  witness  to  verify  a  petition.  In 
re  Toomey,  111  N.  Y.  'S.  600. 
Depositions  may  be  taken  in  another 
state  than  that  in  which  discharged 
soldier  resides  to  prove  his  residence 
there.  In  re  McXabb,  175  Fed.  511. 
Good  moral  character  of  applicant  for 
naturalization  is  not  shown  where  it 
appears  he  continued  to  knowingly  use 
a  fraudulent  certificate  of  naturaliza- 
tion. In  re  Di  Clerico,  158  Fed.  905. 
Habitual  and  wilful  violation  of  excise 
laws  may  be  proved  as  affecting  moral 
character  of  applicant.  U.  S.  f.  Hrasky, 
240  m.  560,  SS  N.  E.  1031. 
Burden  of  proof. — Tf  statement  in  peti- 
tion for  naturalization  as  to  vessel  on 
iwhich  petitioner  came  to  the  United 
States  is  prima  facie  disproved  he  must 
make  satisfactory  explanation.  In  re 
Kestolnian,  165  Fed.  265. 
All  the  evidence  is  to  be  regarded  in 
determining  suOiciency  of  apjdicant's 
qualifications.  Accurate  knowledge  of 
federal  constitution  and  form  of  gov- 
ernment, not  essential.  S.  r.  Court,  107 
Minn.  444.  120  X.  W.  898. 
Cancellation  of  naturalization  certifi- 
cate on  ground  of  fraud  will  not  be 
granted    on    proof    of    convictions    for 
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drunkenness  if  it  is  shown  holder  has 
reformed.  U.  S.  V.  Dwyer,  170  Fed. 
686.  It  seems  evidence  must  be  of  kind 
and  force  required  to  set  aside  judg- 
ment. U.  S.  V.  Mansour,  170  Fed.  676. 
Abandonment  of  intention. — Alien  who 
has  returned  to  his  native  country, 
after  declaring  intention  to  become  a 
citizen,  with  intention  of  remaining 
there  and  who  there  exercised  political 
privileges,  is  conclusively  presumed  to 
have  abandoned  his  former  intention, 
and  cannot  claim  anything  by  virtue 
of  such  declaration.  In  re  Cameron, 
165  Fed.  112. 

157-21  Evidence  in  deportation  pro- 
ceedings; right  of  alien  to  remain. 
Under  statutes  governing  right  of  Chin- 
ese laborers  to  remain  in  the  United 
States  the  evidence  in  favor  thereof  is 
limited  to  the  certificate  of  residence 
provided  for  or  proof  of  inability  to 
procure  it.  U.  S.  v.  Yee  Gee  You,  152 
Fed.  157,  81  C.  C.  A.  409.  Uncontra- 
dicted testimony  is  not  conclusive.  IT. 
S.  v.  Sing  Lee,  125  Fed.  627. 
No  presumption  exists  against  Chinese 
who  entered  the  United  States  without 
certificates  in  1898  or  prior  thereto. 
U.  S.  r.  Chin  Sing,  153  Fed.  590. 
Certificate  conclusive  as  to  occupation. 
U.  S.  V.  Gin  Hing,  8  Ariz.  416,  76  P. 
639.  As  to  persons  who  have  not  been 
residents  the  certificate  is  the  only  evi- 
dence in  favor  of  their  right  to  re- 
main, and  that,  as  to'  the  government, 
is  onlv  prima  facie.  Wan  Shing  v.  U. 
S.,  140  U.  S.  424;  Li  Sing  v.  U.  S.,  180 
U.  S.  486.  But  see  U.  S.  v.  Kol  Lee, 
132  Fed.  136.  Rule  not  strictly  applied 
to  certificate  granted  Chinaman  on  his 
return  from  China,  where  he  had  been 
temporarily.  In  such  a  case  certificate 
may  be  supplemented  by  parol  testi- 
mony showing  occupation  of  holder 
when  formerly  in  this  countrv.  U.  S. 
r.  Quong  Chee,  11  Ariz.  16,  S9  P.  525. 
A  certificate  of  U.  S.  Commissioneas 
certifying  the  right  of  Chinaman  to 
remain  in  U.  S.,  is  not  competent  evi- 
dence of  a  judgment  in  bar  of  subse- 
quent deportation  proceeding.  Ex  parte 
Mac  Fock,  207  Fed.  696;  You  Fook 
Hing  f.  U.  S.,  214  Fed.  77.  Certificates 
admissible  in  subsequent  deportation 
proceedings  only  when  identity  of 
Chinaman  established.  Lum  Bing  Wey 
V.  U.  S.,  201  Fed.  379. 
A  certificate  not  conformable  to  law  is 
not  competent.    Lee  Yuen  Sue  v.  U.  S., 


n 


146  Fed.  670,  77  C.  C.  A.  96;  U.  S.  v. 
Yong  Yew,  83  Fed.  832;  U.  S.  v.  Chu 
Chee,  93  Fed.  797,  35  C.  C.  A.  613;  U. 
S.  v.  Gin  King,  8  Ariz.  416,  76  P.  639.  |j 

Sufficient  evidence  that  a  person  is  a 
native  of  China  is  furnished  by  his 
physical  appearance  and  garb.  Low 
Foon  Yin  v.  U.  S.,  145  Fed.  791,  76 
C.  C.  A.  355;  U.  S.  v.  Hung  Chang,  134 
Fed.  19,  67  C.  C.  A.  93. 
Proof  of  identity  may  be  made  by  wit- 
nesses who  state  their  ability  to  testify 
thereof  from  experience,  though  they 
are  not  ethnologists.  U.  S.  v.  Hung 
Chang,  supra.  Identity  must  be  shown 
by  person  who  asserts  he  is  described 
in  judgment  determining  his  right  to 
rernain.  Ex  parte  Long  Lock,  173  Fed. 
208. 

Age  of  Chinaman  can  be  approximately 
arrived  at  from  personal  inspection, 
M^hich  may  overcome  positive  testi- 
mony. Ark  Foo  V.  U.  S.,  128  Fed.  697, 
63    C.   C.  A.   249. 

Burden  is  on  Chinaman  to  prove  right 
to  enter  or  remain  in  United  States.  U. 
S.  V.  Lee  You  Wing,  211  Fed.  939;  Lum 
Bing  Wey  v.  U.  S.,  201  Fed.  379;  Guan 
Lee  V.  U.  S.,  198  Fed.  596,  117  C.  C.  A. 
304;  Ex  parte  Lung  Foot,  174«Fed.  70; 
U.  S.  V.  Yee  Gee  You,  152  Fed. 
157,  81  C.  C.  A.  409;  U.  S.  v.  Chin 
Sing,  153  Fed.  590;  Low  Foon  Yin  v. 
U.  S.,  145  Fed.  791,  76  C.  C.  A.  355; 
Lee  Yuen  Sue  r.  U.  S.,  146  Fed.  670, 
77  C.  C.  A.  96;  Chin  Bak  Kan  t\  U.  S., 
186  U.  S.  193;  Toy  Tong  v.  U.  S.,  146 
Fed.  343,  76  C.  O.  A.  621;  Li  Sing  v. 
U.  S.,  180  U.  S.  486;  Lee  Joe  Yen  v. 
U.  S.,  148  Fed.  682,  78  C.  C.  A.  427. 
It  is  on  same  party  when  he  asserts 
citizenship  or  right  to  be  deported  to 
another  country  than  China.  U.  S.  v. 
Sing  Lee,  125  Fed.  627;  U.  S.  r.  Hoy 
Way,  156  Fed.  247.  But  it  has  been 
ruled  in  a  late  case  in  the  district 
court  for  New  York  that  the  govern- 
ment must  show  a  Chinaman  whom  it 
seeks  to  deport  is  not  entitled  to  re- 
main. Ex  parte  Loung  June,  160  Fed. 
251. 

The  proof  required  is  produced  when 
it  satisfies  a  rational  mind  dealing  with 
a  serious  matter  of  personal  concern. 
U.  S.  V.  Lee  Huen,  118  Fed.  442,  457; 
U.  S.  r.  Hung  Chang,  134  Fed.  19,  27, 
67  C.  C.  A.  93.  Evidence  showing  per- 
son sought  to  be  deported  is  a  China- 
man and  not  of  the  exempt  class,  sup- 
ports presumption  he  was  not  born  in 
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the  United  States.  Ex  parte  Loung 
June,  160  Fed.  251. 
It  is  presumed  a  person  of  Mongolian 
race  coming  to  this  country  from  China 
is  an  alien.  To  overcome  such  pre- 
sumption and  the  demonstrative  evi- 
dence afforded  by  his  appearance  the 
proof  must  be  convincing.  Ex  parte 
Lung  Wing  Wun,  161  Fed.  211. 
Record  made  by  federal  commissioner 
in  deportation  proceedings  is  not  evi- 
dence of  the  facts  on  which  his  deci- 
sion made.  Ex  parte  Lung  Wing  Wun, 
161  Fed.  211;  Ex  parte  Lung  Foot,  174 
Fed.  70.  See  Ex  parte  Loung  June, 
160  Fed.  251. 

Tindings  of  immigraition  officer,  af- 
firmed by  secretary  of  commerce  and 
labor,  if  fairly  made,  are  final  and 
conclusive  as  to  citizenship  of  a  Chin- 
ese person  claiming  right  to  enter  the 
United  States  by  reason  of  being  born 
therein.  U.  S.  v.  Ju  Toy,  198  U.  S. 
253.  Decision  of  inspector,  after  fair 
hearing  and  in  good  faith  and  on  con- 
firmalibn,  is  conclusive.  Ex  parte 
Lung  Foot,  174  Fed.  70;  Ex  parte  Chin 
Hen  Lock,  174  Fed.  282.  Conclusive- 
ness of  action  of  administrative  offi- 
cers extends  to  all  questions  of  fact  if 
hearing  full  and  fair.  Ex  parte  Long 
Lock,  173  Fed.  208. 

Testimony  of  person  to  his  place  of 
Birth  is  hearsay,  and  not  convincing 
unless  corroborated.  Ex  parte  Lung 
Wing  Wun,  161  Fed.  211. 
Admissions  or  statements  voluntarily 
made  by  person  whose  deportation  is 
sought  in  replying  to  questions  by  of- 
ficers who  arrested  him,  either  before 
or  after  arrest,  competent  against  him. 
tJ.  S.  V.  Hung  Chang,  134  Fed.  19, 
67  C.  C.  A.  93.  But  positive  testimony 
corroborated  by  circumstantial  evi- 
dence is  not  overcome  by  inconsistent 
statements  made  to  officer  by  one 
sought  to  be  deported.  Moy  Suey  f. 
U.  S.,  147  Fed.  697,  78  C.  C.  A.  85. 
Chinese  competent  witness  in  proceed- 
ings under  exclusion  acts,  U.  S.  v. 
Louie  Juen,  128  Fed.  522;  U.  S.  V.  Sing 
Lee,  71  Fed.  6S0. 

Deportation  proceedings  are  civil  in 
their  nature,  and  refusal  of  defendant 
to  testify  may  be  considered  against 
him.  U."  S.  v.  Huno-  Chang,  134  Fed. 
19,  67  C.  C.  A.  93.  But  comp.  Ark  Foo 
r.  U.  S.,  128  Fed.  697,  63  C.  C.  A.  249, 
where  alleged  alien  was  not  requested 
to  testify.    Tom  Wah  v.  U.  S.,  163  Fed. 


K)08,  90  C.  C.  A.  178.  He  may  be  com- 
jielled   to   testify. 

Character  of  female  as  a  prostitute 
when  she  entered  the  country  is  shown 
by  her  practice  of  prostitution  within 
three  years  thereafter.  Looe  Shee  v. 
North,  170  Fed.  566,  95  C.  C.  A.  646. 
See  dissenting  opinion  in  Keller  f.  U. 
S.,  213  U.  S.138, 

Undesirability  of  applicant  for  admis- 
sion to  United  States  must  be  estab- 
lished by  a  conviction  or  admission  of 
alien  where  crime  committed.  United 
States  V.  Williams,  203  Fed.  155. 
157-22  Ehrlich  v.  Weber,  114  Tenn. 
711,  88  S.  W.  188. 

157-24  Richardson  v.  Amsdon,  85  N. 
Y.  S.  342. 

Citizenship  not  lost  by  removal. — S.  v. 
Jackson,  79  Vt.  504,  65  A.  657,  8  L.  E. 
A.    (N.   S.)    1245. 

158-25  In  re  Cameron,  165  Fed.  112. 
Foreign  certificate  of  naturalization 
admissible.  Newcomb  r.  Newcomb,  22 
Ky.  L.  R.  286,  57  S.  W.  2. 
Recitals  in  deeds  not  very  convincing 
as  against  fong  continued  absence.  Re- 
citals in  wills  and  codicils  may  be  re- 
garded; not  controlling.  Richardson  v. 
Amsdon,  85  N.  Y.  S.  342. 
158-27  Alienage  of  native  born 
woman  results  from  marriage  to  alien 
though  her  residence  continues  to  be 
in  the  United  States.  In  re  Martorana, 
159  Fed.  1010. 


COMPETENCY 

Prejudicial  effect,  180-55;  Evidence  ob- 
tained hy  means  of  judicial  proceeding, 
181-65;  Obtained  thrmifih  incompetent 
untncss,  183-70;  Conceded  facts,  196-25; 
Participation  in  fraud,  211-5;  Compe- 
tency of  juror  on  subsequent  trial,  237- 
8;  Grand  jurors,  237-8;  Failure  of  u-it- 
vess  to  appear  for  taking  deposition, 
240-19. 

167-1  "Credible,"  as  applied  to  sub- 
scribing witnesses,  means  competent  to 
testifv.  Jones  v.  Grieser,  238  111.  183, 
87  N.  E.  295. 

Competency  distinguished  from  weight. 
Weakness  of  evidence  does  not  render 
it  incompetent.  Rehfield  v.  Winters,  62 
Or.  299,  125  P.  289. 

168-2     Brown  r.  Brown,  77  Neb.  125, 
108   N.   W.   180;    Bishop   Co.  V.   Curran, 
30  R.  I.  504,  76  A.  275. 
168-3    Pittsburgh,     etc.     R.     Co.    v. 
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Thompson,  82  Fed.  720,  27  C.  C.  A.  333, 
54  U.  S.  App.  222;  McKinstry  v.  Tus- 
caloosa, 172  Ala.  344,  54  S.  G29  (moral 
iiliocv) ;  Bii  minn;ham  K.  Co.  r.  Jung, 
161  Ala.  4G1,  49  S.  434;  P.  f.  Tvrco, 
21  Cal.  App.  701,  132  P.  784;  Central 
Ga.  P.  Co.  r.  Cornwell,  139  Ga.  1,  76 
S.  E.  387;  Cuesta  v.  Goldsmith,  1  Ga. 
App.  48,  57  S.  E,  983;  Empire  L.  Ins. 
Co.  r.  Einstein,  12  Ga.  App.  380,  77  S. 
E.  209;  S.  r.  Simes,  12  Ida.  310,  85  P. 
914;  P.  r.  Enrijrht,  256  111.  221,  99  N. 
E.  936;  Covington  v.  O'Mcara  (Kv.), 
119  S.  W.  187;  S.  v.  William,  130  La. 
280,  57  S.  927;  S.  v.  Lee,  127  La.  1077, 
54  S.  336;  Slotofsld  r.  R.  Co.,  215  Mass. 
318,  102  N.  E.  417;  Bowdle  v.  R.  Co., 
103  :Mich.  272,  61  N.  W.  529,  50  Am. 
St.  366,  4  Am.  Neg.  Cas.  180;  Cleve- 
land r.  Bowe,  99  :\[inn.  444,  109  N,  W 
817;  Paterson  v.  R.  Co.,  95  Minn.  57, 
103  N.  AV.  621;  S.  v.  Connors,  233  Mo. 
348,  135  S.  W.  444  (infancv) ;  S.  V. 
Whitsett,  232  Mo.  511,  134  S.  W.  555 
(snnitv);  S.  v.  Witherspoon,  231  Mo. 
706,  133  S.  W.  323;  S.  r.  Berberick, 
38  Mont.  423,  100  P.  20S;  Adams  r. 
S.,  5  Okla.  Cr.  347,  114  P.  347  (on  ob- 
jection); Guthrie  r.  Shaffer,  7  Okla. 
459,  54  P.  698;  Valdez  r.  S.  (Tex.  Cr.), 
160  S.  W.  341;  Mills  r.  Cook  (Tex. 
Civ.),  57  S.  W.  81;  Oltmanus  Bros,  v 
Poland  (Tex.  Civ.),  142  S.  W.  653; 
Hendarson  r.  Co.  (Tex.  Civ.),  128  S. 
W.  671;  Johnson  v.  C,  111  Va.  877, 
69  S.  E.  1104  (infancy). 
See  Oila  Val.  R.  Co.  f.  Hall,  232  U.  S. 
04,  34  Sup.  Ct.  229;  S.  v.  Pryor,  74 
Wash.  121,  132  P.  874,  46  L.  R.  A. 
(X.  S.)  1028,  1029  (note). 
Agreement  of  parties  that  instrument 
shall  not  bo  put  in  evidence  does  not 
oust  court  of  jurisdiction  to  determine 
competencv.  Trustees  ?'.  Hoyle,  79 
Misc.  301,"  139  N.  Y.  S.  1098. 
Rulings  of  law  in  an  auditor's  report 
properly  excluded  from  the  jury. 
Greene  v.  Corey,  210  Mass.  536,  97  N. 
E.  70. 

Competency  is  regulated  by  the  law  of 
the  forum.  Bowers  r.  R.  Co.,  10  Ga. 
App.  367.  73  S.  E.  677. 
Child  nine  years  old  held  competent. 
C.  r.  Marshall,  211  Mass.  86,  97  N.  E. 
632 

Competency  a  question  for  court  both 
on  law  and  facts.  Degg  v.  S.,  150  Ala. 
3,  43  S.  484;  P.  v.  Bradford,  1  Cal. 
App.  41,  81  P.  712;  Horh  r.  P.,  219 
ni.  265,  76  X.  E.  356;  King  v.  Hanson, 


13  X.  D.  85,  99  N.  W.  1085;  Borneman 
r.  R.  Co.,  19  S.  D.  459,  104  N.  W.  208. 
Whether  witness  understood  nature  and 
obligation  of  oath  is  for  court.  Freas- 
ier  r.  S.  (Tex.  Cr.),  84  S.  W.  360. 
169-6  Clark  v.  McAtee,  227  Mo.  152, 
127  S.  W.  37. 

169-8  See  King  v.  Hanson,  13  N.  D. 
S5,  99  N.  W.  1085. 

169-9  Mullins  r.  C,  113  Va.  787,  75 
S.  E.  193. 

170-10  When  question  of  admissibil- 
it.v  rests  upon  disputed  facts  court  may 
submit  evidence  to  jury  with  hypothet- 
ical instructions.  King  v.  Hanson,  13 
N.  D.  85,  99  N.  W.  1085. 
174-18  S.  V.  Miller,  234  Mo.  588,  137 
S.  W.  887. 

Statement  of  counsel. — Arnold  v.  Liv- 
ingstone, 165  Ta.  601,  134  N.  W.  101. 
174-22  WTiatever  objection  there 
may  be  to  the  form  of  a  question,  if 
the  answer  it  elicits  is  competent  evi- 
dence, the  question  is  harmless.  Kirk- 
patrick  v.  R.  Co.,  161  Mo.  App.  515,  143 
S.  W.  865. 

175-24  Standley  v.  Moss,  114  Til. 
App.  612;  S.  v.  O'Malley,  132  Ta.  696, 
109  N.  W.  491;  Peters  v.  S.  (Miss.), 
63  S.  666;  Birdwell  l\  U.  S.,  4  Okla. 
Cr.  472,  113  P.  205. 

175-25     See  Crutcher  v.  R.  Co.   (Mo. 
App.),  168  S.  W.  826. 
175-26     Hall    r.   Hille.v,    139   Ga.   13, 
76    S.    E.    566;    Le   Movne    v.   Meadors, 
156  Kv.  832,  162  S.  W.  526. 
175-27     Bise  v.  U.  S.,  144  Fed.  374, 
74  C.   C.  A.  1;  Le  Moyne   v.   Meadors, 
156    Kv.    832,    162    S.    W.    526;    S.    r. 
Whitsett,  232  Mo.  511,  134  S.  W.  555; 
Cook  r.  Lane,  86  Vt.  253,  84  A.  864. 
176-28     P.    r.    Enright,    256   Til.    221, 
99   N.   E.   936;   Ladd   r.  Williams,   104 
l\ro.  App.  390,  79  S.  W.  511. 
176-35     Beville  r.  R.  Co.,  159  N.  C 
227,  74  S.  E.  349. 

Court  may  call  witnesses  touching 
competencv  of  alleired  incompetent.  S. 
c.  Simes,  12  Ida.  310,  85  P.  914. 
The  mere  statement  of  an  attorney 
that  a  witness  is  incompetent  does  not 
make  him  so — the  facts  showing  incom- 
petencv  must  be  brought  out  in  evi- 
dence." Thomas  v.  S.  (Tex,  Cr.),  146 
S.  W.  878. 

177-36     See  S.  r.  Simes,  12  Ida.  310. 
85   P.   914;    Yellow   Pine   Co.  ■  r.   Lyons 
(Tex.   Civ.),   159   S.   W.   909;    Kinch   v. 
S.    rTex.   Cr.).   156   S.   W.   649. 
177-39     Error  to  refuse  to  allow  ex- 
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amination  into  competency  of  witness 
because  she  had  testified  on  previous 
trial  of  case.  Young  v.  S.,  122  Ua. 
725,  50  S.  E.  996. 

177-40  Covington  v.  O 'Meara  (Kv.), 
119  S.  W.  187. 

177-43  Young  v.  S.,  122  Ga.  725,  50 
S.  E.  996. 

178-47  See  S.  v.  Simes,  12  Ida,  310, 
85    P.    914. 

178-48     S.  V.  Simes,  supra. 
178-49     P.  V.  Tyree,  21  Cal.  App.  701, 
132    P.    784. 

178-50  Miles  v.  E.  Co.,  90  Ark.  485, 
119  S.  W.  837;  C.  v.  Marshall,  211  Mass. 
86,  97  N.  E.  632;  McManus  v.  Co.,  109 
Minn.  355,  123  N.  W.  1080. 
'•Whether  or  not  witness  was  com- 
petent was  a  question  of  fact,  determ- 
ined by  the  trial  court,  and,  as  the 
court  to  interfere."  Tyrrel  V.  S.,  177 
of  the  witness  to  testify,  we  cannot 
say  that  there  has  been,  such  an  abuse 
of  discretion  as  "would  authorize  this 
court  to  interfere."  Tyrrel  v.  S.,  177 
Ind.  14,  97  N.  E.  14. 
"The  effect  upon  a  verdict  and  judg- 
ment of  improper  and  incompetent  evi- 
dence having  been  received  in  the 
trial  court  depends  upon  the  facts  in 
each  case,  and  the  determination  in 
one  case  is  not  necessarily  to  be  fol- 
lowed as  a  precedent  in  subsequent 
cases."  Mance  t.  Hossington,  205  N. 
Y.  33,  98  N.  E.  203. 

When  error  cannot  be  based  on  admis- 
sion of  incompetent  testimony.  See 
Benson  v.  S.,  103  Ark.  87,  14.5  S.  W. 
883;  Wicker  v.  Jones,  159  N.  C.  102,  74 
S.  E.  801. 

Bejection  of  competent  evidence  is 
harmless  error  if  the  fact  is  proved 
aliunde.     Hogans  v.  Demps,  63  Fla.  177, 

Oo     o.     oo, 

179-51  Arnold  r.  Livingstone,  155 
la.  POl,  134  X.  W.  101. 
Under  Civ.  Code,  §587,  exceptions  to 
depositions  must  be  made  before  trial. 
Fra7:ier  &  Foster  u,  Banner,  146  Ky. 
76.  142  S.  W.  216. 

179-53  Becker  v.  Donalson,  133  Ga. 
864,  67  S.  E.  92. 

180  Competent  evidence,  although 
highly  prejudicial,  is  admissible.  P.  r. 
Warren,  259  111.  213,  102  X.  E.  201. 
180-55  Mere  fact  evidence  may  prej- 
udice jury  against  accused  is  not  ground 
of  objection  if  it  is  otherwise  compe- 
tent. P.  V.  Soeder,  150  Cal.  12,  87  P. 
1016;   Ellington   r.  S.,  48  Tex.   Cr^  160, 


87  S.  W.  153;  Ohrstrom  v.  Tacoma,  57 
Wash.  121,  106  P.  629. 
Subsequent  developments  do  not  affect 
rulings  on  evidence  competent  when 
offered.  Courtnev  v.  Co.,  138  Aj)p.  Div. 
383,  122  N.  Y.  "s.  721. 
Cannot  inquire  into  witness'  compe- 
tency after  he  has  testified.  P.  v.  En- 
ri-ht,  256  111.  221,  99  N.  E.  936. 
181-65  Adams  v.  New  York,  192  U. 
S.  585;  Firth  S.  Co.  v.  Steel  Co.,  199 
Fed.  353;  New  York  C.  E.  Co.  v.  U.  S., 
165  Fed.  833,  91  C.  C.  A.  519  (papers 
brought  into  court  pursuant  to  irregu- 
lar order  obtained  by  party  introducing 
them);  P.  v.  AVarren,  12  Cal.  App.  730, 
108  P.  725;  P.  t\  Swaile,  12  Cal.  App. 
192,  107  P.  134;  Imboden  v.  P.,  40  Colo. 
142,  90  P.  608;  Young  v.  S.,  12  Ga.  App. 
86,  76  S.  E.  753;  ]\Iossman  v.  Thorson, 
118  111.  App.  574;  Xiswonger  v.  S.,  179 
Ind.  653,  102  N.  E.  135,  46  L.  E.  A. 
(X.  S.)  1;  S.  V.  Wallace,  162  X.  C.  622, 
78  S.  E.  1;  S.  V.  Eoyce,  38  Wash.  Ill, 
SO  P.  268;  S.  r.  Sutter,  71  W.  Ya.  371, 
76  S.  E.  811. 

See  Leatherman  v.  S.,  11  Ga.  App.  756, 
76  S.  E.  102;  S.  v.  Griflan,  43  Wash.  591, 
86  P.  951. 

Evidence  obtained  by  means  of  judicial 
proceeding  is  incompetent  by  U.  S.  Rev. 
St.  §860.  But  right  to  object  is  con- 
fined to  witness.  Voluntary  affidavits 
of  justification  on  bond,  not  within 
statute.  Eadford  v.  U.  S.,  129  Fed. 
49,  63  C.  C.  A.  491. 
Purchase  of  liquor. — S.  v.  Spiker,  SS 
Kan.  644,  129  P.  195. 
182-66  Adams  i?.  X^ew  York,  192  U. 
S.  5S5;  Hartman  v.  U.  S.,  168  Fed.  30, 
94  C.  C.  A.  124;  Hardesty  r.  U.  S.,  164 
Fed.  420,  91  C.  C.  A.  1,  168  Fed.  25, 
93  C.  C.  A.  417;  U.  S.  v  Wilson,  163 
Fod.  338;  Martin  v.  S.,  1  Ala.  App. 
215,  56  S.  3;  Duren  r.  Thomasville,  125 
Ga.  1,  53  S.  E.  814;  Cooper  v.  S.  (Ga. 
App.),  81  S.  E.  364;  Minor  v.  City,  7 
Ga.  App.  817,  68  S.  E.  314;  Cohen  v. 
S.,  7  Ga.  App.  5,  65  S.  E,  1096;  Tavlor 
r.  S.,  5  Ga.  App.  237,  62  S.  E.  1048; 
Eaker  r.  S.,  4  Ga.  App.  649,  62  S.  E. 
99  (though  arrest  made  without  war- 
rant, if  such  compulsion  not  used  as  to 
deprive  accused  of  volition):  Jacobs 
r.  P.,  117  111.  App.  195.  218  111.  500,  75 
X.  E.  1034:  S.  r.  Schmidt,  71  Kan.  862, 
80  P.  948;  0.  v.  Tucker,  189  Mass.  457, 
76  X^.  E.  127;  Gilmore  r.  S.,  3  Okla. 
Cr.  434,  106  P.  801;  S.  r.  Suiter,  78 
Vt.   391,   63    A.   182;    S.   v.   Krinski,   78 
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Vt.  Id2,  63  A.  37,  (list.  S.  r.  Slamou,  73 
Vt.  212,  50  A.  1097,  87  Am.  J^t.  711; 
S.  V.  Barr,  7S  Vt.  97,  G2  A.  43;  S,  r. 
Hoyoo,  as  Wash.  Ill,  SO  P.  268. 
See  Nixon  r.  S.,  92  Neb.  115,  138  N. 
\V.  13l5;  Johnson  r.  S,  (Tex.  Cr.),  70 
S.  W.  925  (property  taken  from  dofontl- 
ant  whon  arnsteil,  a<liiiissil>le),  Hoszi'/y- 
ni:ila  r.  .S..  l.T.  Wis.  Ill,  ID  I  N.  \V.  113. 
Testimony  obtained  from  search  of  per- 
son »)f  anothiT  caniuit  l>e  obji'cted  to  liy 
tiefeinlant  lu-in;;  separatt'ly  tried.  .Jones 
r.  i?.  (Ga.  Api".),  62  S.  E.  •1S2. 
182-67  Adams  r.  New  York,  192  U. 
S.  585;  (list.  Hosd  r.  V.  JS.,  110  U.  S. 
616;  P.  r.  LeDoiix,  155  Cal.  535,  l(i2 
P.  517;  Iml.oden  r.  P.,  40  Colo.  142,  90 
P.  60S;  Minor  r.  Citv,  7  Ga.  App.  817, 
68  S.  E.  314;  S.  r.  Aspara,  113  La.  940, 
37  S.  883;  P.  r.  Campbell,  100  Mich. 
108,  125  N.  W.  42;  S.  i\  Rogne,  115 
Minn.  204,  132  N.  \V.  5;  Silva  r.  S.,  6 
Okla.  Cr.  97,  110  P.  199;  S.  r.  Ma.lison, 
23  S.  D.  584,  122  N.  W.  647;  S.  v. 
Rovce.  38  Wash.  Ill,  80  P.  268.  See 
Jackson  r.  S.,  IIS  Ga.  780,  45  S.  E. 
604.  Contra.  Where  defendant  ar- 
rested under  illegal  warrant  evidence 
obtained  by  search  of  person  while 
in  ousto'ly  is  not  admissible.  Pitts  '". 
S.  (Ga.  App.),  80  S.  E.  510;  Underwoo<l 
r.  S..  13  Ga.  App.  200.  78  S.  E.  1103; 
Crov  r.  S.,  4  Ga.  App.  450,  61  S.  E.  S4S; 
Glover  r.  S.,  4  Ga.  App.  455,  01  S.  E. 
8G2;  Sherman  r.  S..  2  Ga.  Aj.p.  680,  58 
S.  E.  1122,  2  Ga.  .Xpp.  148,  58  S.  E. 
393;  Huphes  v.  S.,  2  Ga.  .\pp.  29,  58  8. 
E.  390  (dist.  Duren  r.  Thomasvilie,  125 
Ga.  1,  53  S.  E.  814,  on  ground  there 
search  disclosed  only  inrri?ninatory  cir- 
cumstances, while  in  case  at  bar  it  dis- 
closed facts  necessarv  to  conviction); 
Evans  r.  S.,  106  Ga.  519,  32  S.  E.  059, 
71  Am.  St.  276  (dist.  Williams  r.  S.. 
100  Ga.  511,  28  S.  E.  024.  39  T..  K. 
A.  204,  on  pround  search  made  while 
defendant  lawfiillv  in  custodv);  Ham 
mock  r.  S.,  1  Ga!  App.  120,  58  S.  K. 
66.  Same  in  case  of  illegal  arrest  for 
vagrancy.  Gainer  r.  S.,  2  Ga.  App.  126, 
.18  S.  E.'  295;  .Tack son  r.  S.,  7  Ga.  App. 
414.  00  S.  K.  982,  is  in  harmony.  See 
Ropers  r.  S.,  4  Ga.  App.  091,  02  S.  E. 
90;  Glover  r.  S..  4  Ga.  .\pp.  455.  01  S. 
E.  ^f>2.  Incriminating  facts  discovered 
bv  illegal  search,  admissible  against  ac 
cusrd.  Warren  c.  8.,  6  Ga.  App.  18,  ' ■  i 
S.  E.  111. 

Evidence  obtained  by  nccessnry  sc.-irch 
while   accused   is  in  legal  custody    for 


another  offense  is  competent  against 
him.  I'itts  r.  S.  (Ga.  App.),  80  S.  E. 
510. 

182-68  Oyntra,  S.  r.  Height,  117  l.i. 
050,  91  N.  W.  935,  59  L.  H.  A.  4;{7; 
S.  f.  Sheridan,  121  la.  104,  90  N.  \V. 
730  (evidence  secured  by  wrongful 
search  of  defendant's  iiouse,  under  war- 
rant issued  without  uuthority  for  sole 
l>urposo  of  ol>taining  evidcuee  against 
him,  incompetent). 

183-70  Grant  r.  S.,  124  Ga.  757,  53. 
S.  K.  331,  thougii  one  of  parties  to  com- 
munication is  incompetent  to  testify  in 
rebuttal. 

Evidence  cannot  be  objected  to  merely 
because  obtained  through  witness  in- 
coinpetent  against  objector.  C.  v.  John- 
son. L'l:;  1 'a.  I :!•-'.  02  A.  1004. 

Duress  of  witness  renders  testimony  in- 
competent. S.  r.  Montgomerv,  56 
Wash.  443,  105  P.  1035. 
183-71  Crawford  r.  S.,  3  Ala.  Apj^ 
1,  57  S.  393;  Tnioh  S.  &  C.  Co.  T. 
Wagoner,  30  Colo.  375,  85  P.  830.  Comp. 
Louisville  &  N.  R.  Co.  r.  Stiles  (Ky.), 
119  S.  W.  780;  Levaii  v.  R.  Co.,  80  s. 
C.  514,  08  S.  E.  770. 
183-72  See  Brown  r.  S.,  85  Miss. 
511,  37  S.  957;  Mance  f.  Ilossington, 
205  N.  Y.  33,  98  N.  E.  203. 
183-74  Warren  L.  S.  Co.  r.  Farr,  142 
Fed.  110,  73  C.  C.  A.  340;  Smith  v.  S. 
(Ala.),  02  S.  864-;  Montgomerv  r.  S., 
2  Ala.  App.  25,  56  S.  92;  Wall  r.  S.,  2 
Ala.  Aj.p.  157,  56  S.  57;  Mitchell  r. 
Smith,  86  Ark.  486,  111  S.  W.  806; 
German- A.  Ins.  Co.  r.  Brown,  75  Ark. 
251,  87  S.  W.  135;  Dow  v.  S.,  77  Ark. 
404,  92  S.  W.  28;  Zibbell  r.  S.  P.  Co., 
100  Cal.  237,  116  P.  513;  Kirby  v. 
Thompson,  138  Ga.  544,  75  S.  E.  025; 
Chicago  r.  Bundv,  210  111.  39,  71  N.  E. 
2S:  Cook  r.  Lantz,  110  111.  App.  472; 
Policemen's  Assn.  r.  Ryce,  115  111.  .•\j>p. 
95,  213  III.  9,  72  N.  E.  704;  Indiana- 
polis T.  Co.  r.  Romans,  40  Ind.  App. 
1S4,  79  N.  E.  lOOS;  Si-ott  r.  Wilson 
aa.),  137  N.  W.  1(143;  Nelson  r.  R. 
60.,  30  Kv.  L.  R.  1254,  100  S.  W.  1181; 
S.  r.  Grubb.  201  Mo.  58.").  99  S.  W. 
1083;  Cobb  r.  Brvan  (Tex.  Civ.).  97  8. 
W.  513;  Parker  r.  R.  Co.,  84  Vt.  329, 
79  A.  805;  Grabowski  r.  S.,  120  Wis. 
447,  105  y.  W\  805. 

See  Boyett  r.  S.,  8  Aln.  App.  93,  62 
S.    U^i. 

Secondary  evidence  may  be  rebutted 
with     like     evidence.     McCormack     •• 


401 


COMPETENCY 


Vol.  3 


Mandlebaum,  102  App.  Div.  302,  92 
X.   V.   S.   425. 

185-76  Thayer  Export  Lumb.  Co.  r. 
Naylor,  100  Miss.  841,  .07  S.  227;  Hel- 
]in{,'er  v.  Grant,  69  Misc.  564,  127  N. 
Y.  S.  893. 

185-77     McCormafk    r.    Mandlebaum, 
]02  App.  Div.  302,  92  N.  Y.  S.  425. 
186-80     Ahnert  v.  R.  Co.,  110  X.  Y. 
S.  37fi. 

186-81  Cooper  v.  S.  (Tenn.),  138  S. 
W.  S26. 

186-82  Warren  L.  S.  Co.  v.  Farr, 
142  Fod.  116,  73  C.  C.  A.  340;  Cross  f. 
S.,  147  Ala.  125,  41  S.  875;  Louisville  & 
N.  R.  Co.  V.  Stiles  (Kv.),  119  S.  W. 
786;  Mills  v.  Starin,  119  A]. p.  Div.  336, 
104  N.  Y.  S.  230.  See  Jeflferson  Co.  r. 
Co.,  32  Colo.  176,  75  P.  1070,  64  L.  R. 
A.  925;  Yank  r.  Bordeaux,  29  Mont. 
74,  74  P.  77;  Jeffress  r.  R.  Co.,  158  N. 
C.  215,  73  S.  E.  1013. 
186-83  Union  S.  &  C.  Co.  v.  Wa^- 
onor,  30  Colo.  375,  85  P.  836  (admis- 
sion of  irrelevant  or  immaterial  evi- 
dence gives  no  right  to  rebut  same); 
Piohon  v.  Martin,  35  Tnd.  A]>p.  167,  73 
N.    E.    ]009. 

Error  in  receiving  incompetent  evi- 
dence not  fured  by  introduction  of  like 
testimony  by  opposing  jiarty  unless 
8<oi>e  of  latter  is  equal  to  that  received 
in  first  instance.  P.  r.  Martin,  13  Cal. 
Af.p.  06,  108  P.  1034. 
187-87  See  Parker  r.  R.  Co.,  84  Vt. 
329,  79  A.  865.  Rut  see  Port  Town- 
send  R.  Co.  V.  Barbare,  46  Wash.  275, 
SO   P.  710. 

188-89  Wrongfully  excluded  compe- 
tent evidence,  though  not  re-ofTered, 
may  be  considered  in  a  trial  by  court. 
Webster  v.  Bear,  141  Mo.  App.  531,  125 
S.  W.  815. 

188-90     P.  V.  nagenow,  236  Til.  514, 
86   X.  E.   370;   S.-hwing   r.   Dunlap.   130 
La.  498.  58  S.  162;   Tincknell   r.  Ketch- 
man,  78  Misc.  419,  139  N.  Y.  S.  620, 
188-91     Town  of  Meeker  v.  Fairfiel.l, 
25   Colo.    App.    187,    136   P.   471    {rit.   3 
Encvclop.tcdia      of      Evidentk      1S8>; 
Morse  r.  C,  33  Kv.  L.  R.  394.   Ill   S. 
W.   714;   Malkowski.  r.   Olfs,   161    Mi<h. 
303.   126  X.  W.   199. 
188-92     Becker  v.  Donalson.  133   C.a. 
864.   67   S.   E.   92.     See   Eagan    r.    Ken- 
ney.   75   N.   H.   410.   75    A.   9«;. 
If  competent  as  to  one  party,   compe- 
tent  as   to   the   other.      Miller    f.   Jour- 
nal Co..  246  Mo.   722.  152  S.  W.   40. 
189-94     Central    of    Oa.    R.    Co.    r. 
Brown,  138  Ga.  107,  74  S,  E.  S39;  Gon- 


zalus  r.  S.,  7  Okla.  Cr.  444,  123  P.  735. 
189-95  McGuire  v.  S.,  2  Ala.  App. 
21^,  57  S.  57;  Ritteuberry  r.  Smyer, 
161  Ala.  514,  51  S.  233;  P.  r.  Hagenow, 
236  111.  514,  86  N.  E.  370.  See  Gib- 
son f.  Boston,  75  N.  H.  405,  75  A.  103, 
189-96  Porter  r.  S.,  173  Ind.  694,  91 
X.  E.  340;  Watkins  v.  C,  146  Kv.  449, 
142  S.  W.  1035. 

190-2  Birmingham  R.,  Light  &  Pow- 
er Co.  v.  Long,  5  Ala.  App.  510,  59  S, 
3S2;  Roy  v.  S.,  102  Ark.  588,  145  S.  W. 
190;  Gravsonia-X'ashville  Lumber  Co. 
r.  Carroll^  102  Ark.  460,  144  S.  W.  519; 
S.  r.  Aitken,  240  Mo.  254,  144  S.  W. 
499;  Treadway  v.  S.  (Tex,  Cr.),  144-  S. 
W.  655;  Moore  V.  S.  (Tex.  Or.),  144  S. 
W.  598, 

192-9  Stipulation  as  to  what  absent 
witness  would  testify  to  is  not  waiver 
of  incompetency  of  such  testimonv.  S. 
V.  Leuhrsman,  123  la.  476,  99  X\  W. 
140. 

196-24  Admissions  do  not  necessar- 
ily preclude  party  in  favor  of  whom 
made  from  proving  facts  admitted.  See 
supra,  "Admissions,"  464-12. 
196-25  It  is  ordinarily  within  dis- 
cretion of  court  to  reject  or  receive 
evidence  of  a  conceded  fact.  In  re 
:Mrison's  Will,  82  Vt.  160,  72  A.  329. 
196-26  Kansas  City  R.  Co.  r.  Leslie 
CArk),  167  S.  W.  83. 
197-28  Maxey  v.  U.  S.,  207  Fed.  327 
(C.  C.  A.);  In  re  Hoffman,  199  Fed. 
448. 

197-30  U.  S.  v.  Gywnne.  209  Fed. 
!t93. 

State  statutes  requiring  corroboration 
of  accoiujdice  not  .TjiiiJicaMe  tn  l''i'd- 
eral  courts.  Hanlev  r.  U.  8.,  li:3  Fed. 
849,  59  C.  C.  A.  153.  But  see  U.  S.  r. 
Van  Leuven,  65  Fed.  78. 
198-31  British  &  A.  Mo.  Co.  r.  Wor- 
rill.  168  Fe<l.  120  (interest  of  witness 
not  party). 

198-32  Birmingham  R.  Co.  r.  Jung. 
161  Ala.  461,  49  S.  434;  P.  r.  Harrison, 
18  Cal.  App.  288,  123  .P.  200;  Walt  r. 
P.,  46  Colo.  136,  104  P.  SO;  Southern 
Collegiate  Inst.  v.  Avery's  Est..  157  111. 
.\pp.  568;  Covington  r.  O'Meara  (Kv.), 
119  S.  W.  187:  Pumphrev  r.  S..  8+  NVb. 
636,  122  N.  W.  19  (adult  Japanese); 
Moore  r.  Adams.  26  Okla.  48,  108  P. 
392;  Cole  r.  Barber.  33  R.  I.  414.  82  A. 
129;  Batterton  r.  S..  52  Tex.  Tr.  381, 
107  S.  W.  826.  See  S.  r.  Prvor,  74 
Wash.  121.  132  P.  874,  46  L.  R.  A, 
(N.  S.)   1028,  1030n. 
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A  witness  may  not  testify  indirectly 
to  that  of  wliiih  lie  is  iiu-oinpett'iit  to 
trstifv  dirot'tlv.     Slwl.lon  r.  Tliornburji, 

i.';5  i.-i.  •;•_••_'.  li;:;  N.  \v.  loTfi. 

No  presumption  i-hiM  umlcr  fourtoon 
years    coiiipetfut.      S.    r,    Lnl>riol:i,    7' 

N.  .!.  L.  4'<:i.  n:  a.  ssfi. 
Witness  may  be  asked  concerning  his 
knowledire   of   matter   of   wliiili    imniiry 
mniio   b«'ftirt'   ho  aii.swers,   if  rourt   ••on 
8«'iits.      Sloss  S.    S.    &    I.   Co.    V.   Green, 
ir.!>  Ala.  17"^.   19  S.  301. 
1J»»-.1.1     S.   r.   Vnu«;hn,    223    Mo.    140, 
^'2-^    S.    W.    G77;    Moore    r.    Adams,    2<j 
(^Kla.  !<;.  10**  V.  392. 
199-34     Fir.st    Nnt.    Bk.    r.    Sandmey- 
or,  1(>4  111.  App.  141;  Howard  r.  Strode, 
242   Mo.   2in,   140  S.   \V.   792;    Hawkins 
r.   U.  S.,  3   Okln.   Pr.   fi.")l,   108    P.   :,(]] 
(at  time  testimony  taken  on  examina- 
tion  offered   on   trial). 
199-35     Rule   ap|died    to    subseribin;: 
■witness.     Jones  r.  Orieser,  238  111.  1S3. 
R7  N.  E.  29.'i. 

199-30  Intoxication  at  time  of  oe- 
••iiirtuio  testified  to  goes  only  to  cred- 
ibilitv  of  witness.  S.  ».  Se jours,  113 
La.  trr,.  37  S.  r)99. 

199-37  rompeteney  of  witnesses  to 
will  is  deppn<lent  upon  their  status 
at  time  of  execution.  Fearn  r.  Postlo- 
thwaite.  240  111.  (52(1.  <;S  X.  E.  10.-,7. 
199-38  Strict  construction. — Sava^ri^ 
f.  Mo.lern  Woodmen,  84  Kan.  03,  113 
V.  «o?. 

200-39  MeKinstry  r.  Tusealoosa, 
172  Aln.  344.  o4  S."  (i29;  Oovinpton  r. 
O'Mo.irn  (Kv.).  119  S.  W.  187;  Barker 
r.  Washburn,  200  N.  Y.  280.  93  N.  E. 
P.'JS.  Se«  S.  r.  Prvor,  74  Wash.  121. 
132  P.  874.  4n  L.  B.  A.  fX.  S.)  102*n. 
Competency  of  children. — The  >rissouri 
Htatutc,  in  disqualifying  eertain  per- 
sons to  testify,  amonjr  others,  spofi- 
fies,  "a  child  under  ten  years  of  ape. 
who  appears  incapable  of  receiving 
iust  impressions  of  tho  facts  respect- 
inp  which  thev  are  examined,  or  of  re- 
latinp  them  truly."  B.  S.  1909,  §n3r.2. 
"Tt  has  been  uniformly  ruled  that  chil- 
dren ranpinp  from  five  to  nine  .vears 
may  be  admitted  as  witnesses  if  it  ap- 
pears upon  their  preliminary  examina 
tions  that  they  have  sufficient  intelli- 
pence  to  understand  the  f|uc«tions  put 
to  them  and  are  not  otherwise  incom- 
petent. In  all  of  those  eases  the  ex- 
amination of  the  witness,  either  by  the 
court's  initiative  or  upon  the  request 
of  the  adverse  party,  was  had  before 
the    witness   was   sworn    and    admitted 


to  tcstif.v.  This  is  tho  correct  prac- 
tice, for  the  object  of  8u<'h  an  inquiry 
is  to  determine  the  personal  compe- 
tency of  a  jierson  jiroposed  as  a  wit- 
iH'ss;  hence  the  demand  therefor  should 
be  made  before  the  witness  has  V)een 
'iworn  or  admitted  to  testif.v."  Daven- 
port r.  Kinp  Klectric  Co.,  242  Mo.  Ill, 
1  ;.*.  S.  W.  4.14. 

'^OO-fO  r.  r.  Tvree,  21  Cal.  App.  701, 
l.'^2  V.  784;  P.  r.  Knripht,  2r>C>  111.  221, 
99  X.  K.  93fi;  Davenport  r.  Klec.  Co., 
242  Mo.  Ill,  14.">  .S.  W.  4.-4;  Holland  r. 
Bipps,  r)3  Tex.  Civ.  3fi7,  1  U>  S.  W.  1(?7; 
Finch  r.  S.  (Tex.  Cr.),  l.'')8  S.  W.  .'510; 
S.  r.  Morasco  (Ftah),  128  P.  .171.  See 
Brown  r.  Armstronp,  239  Pa.  ."149,  87 
.\.  11,  and  infra.  "Insanity,"  479.'). 
Mental  condition  of  prosecuting  wit- 
ness ma.v  be  inquired  into  without  l>ut- 
tinp  him  on  stand  for  purpose  of  show- 
inp  whv  he  was  not  called  as  witness. 
Evans  r.  S.,  r^T  Tex.  Cr.  174,  122  S.  W. 
392. 

200-42  S.  r.  Butler  (la.),  138  X.  W. 
.''.^3.  Derif  mute  se\enteen  .vears  #ld, 
po.'-'sessinp  intellipence  of  child  of  ten, 
competent.  S.  r.  Smith,  203  Mo.  69.'5, 
102  S.  w.  r>2a. 

201-43  Dobbins  r.  B.  Co.,  79  Ark 
8.-,,  9."   S.   W.   794. 

2<H-4r>  Dobbins  r.  B.  Co.,  79  Ark. 
^-,  [*-,  s.  W.  794. 

202-48     Previous    illness    and    result- 
inp   present   weakness,   not   material    to 
competency    of    witness.      .Tosej>h    C    P., 
.-p  Tex.  Cr.  82,  127  S.  W.  171. 
202-49     In  re  Jacob's  Will,  7G   Misc. 
:'.r»1.   137  N.  Y.  S.  l.!."). 
Bad    reputation. — Baum    r.    Board,    l^o 
Kv.   (Kt.t.    KiO  S.   W.   2.').'). 
202-,'>0      Farrell   f.    S.    (Ark.),    IfiS   S. 
W.  7iW:  Peters  r.  S.   (Miss.).  (i3  S.  fir,(l. 
202-.'>3    Maker     of     contradictory 
oaths    not    in<nm|ietcnt.      Curtis    r.    S., 
!t    .Ma.    App.   3(5.   fi3   H.   74.'). 
203-f>R     Stone   r.  R.,   118  Oa.   70.'5,   4.^ 
S.  E.  fi30;  Trnfton  r.  Ospood,  74  N".  H. 
98.   n.l   A.   397;    Wells    r.   Ty.,    1.1   Okla. 
19.1,    81    P.    42.1;    Wormlev  'r.    S.    (Tex. 
Cr.),    143    S.    W.    01.1. 
The  competency  of  witnesses  is  repu- 
latod   bv  the  law   of  the   forum.     Bow- 
ers r.  B.  Co.,  10  fia.  App.  307.  73  S.  E. 
077. 

Though  sentence  to  life  imprisonment 
witness  not  incompetent.  Martin  r. 
Tv..  14  Okla.  .198.  78  P.  88. 
203-5A  V.  S.  r.  Huphes,  17.1  Ferl. 
238  (federal  courts  in  trial  of  criminal 
cases  not  affected  by  state  laws);  Bisc 
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r.  U.  S.,  5  Inrl.  Ty.  602,  82  S.  W.  921; 
Eoberson  v.  AVoo.lfork,  155  Ky.  206,  159 
S.  W.  793;  Illinois  C.  R.  Co.  v.  Mc- 
Manus,  26  Kv.  L.  R.  075,  82  S.  W.  399; 
Dalv  V.  S.  (i'ex.  Cr.),  102  S.  W.  1152; 
Brndford  v.  S.,  62  Tex.  Cr.  424,  138  S. 
W.  IIS;  Gulf,  etc.  R.  Co.  v.  Johnson 
(Tex.  Civ.),  86  S  W.  34;  Watson  r.  S., 
48  Tex.  Cr.  539,  89  S.  W.  270;  Quillen 
V.  C,  105  A'a.  S74,  54  S.  E.  333;  S.  V. 
Nowland,  37  Wash.  42S,  79  P.  983  (per- 
j>"y). 

See  S.  V.  Champoux,  33  Wash.  339,  74 
P.  .■,.-, 7. 

Prosecutrix  in  rape  case  not  incompe- 
tent because  tcstinionv  niav  tend  to  de- 
grade hor.  S.  V.  GeoVge,  214  Mo.  262, 
113  ?5.  W.  1116. 

Perjury     alone     disqualiiies    witness. — 
Pri.-c   r.   S.    (OklM.   Cr.),   131    P.   1102. 
Conviction  of  felony. — Maxev  v.  U.  S., 
207   Fed.  327,  125  C.  C.  A.  77. 
204-59     Curtis  V.  S.,  9  Ala.  App.  36, 
63  S.  745. 

20-I-60  Although  punishment  may 
in  discretion  of  jury,  be  limited  to  im- 
prisonment in  county  ,iail  or  fine,  if 
confinomont  in  penitentiary  is  a  pos- 
sible alternative,  the  offense  is  a  fol- 
onv  and  conviction  disqualifies.  Quil- 
len r.  C,  105  Va.  874,  54  S.  E.  333. 
204-62  Cabrera  r.  S.,  56  Tex.  Cr. 
141,  lis  S.  W.  1054.  See  Williams  V. 
S.  rTex.  Cr.),  147  S.  W.  571. 
2(»-l-«4  Maxey  r.  U.  S.,  207  Fed. 
327.  125  C.  C.  A.  77.  See  C.  r.  Doe, 
18  Pa.  Dist.  611  (offenses  against  in- 
dividuals which  do  not  teml  to  corrupt 
channels  of  iustice,  not  included). 
205-65  Wvnne  f.  S.,  155  Ala.  99,  46 
8.  459;  Harwell  r.  S.  (Ala.  App.).  65 
S.  702;  S.  r.  Landrum,  127  Mo.  App. 
653,  inn  R.  W.  mi.  See  Menefee  r. 
S..  59  Fla.  316.  51  S.  555;  Robinson 
r.  S.,  .50  Fla.  115.  39  S.  465;  Illinois 
C.  R.  Co.  r.  :Nr.Manus,  26  Kv.  L.  R. 
675,  82  S.  W.  390.  See  Williams  r.  S. 
(Tex.  Cr.),  147  S.  W.  571. 
Conviction  of  perjury  disqualifies.  TTin- 
tnn  r.  C,  134  Kv.  511,  121  S.  W.  431. 
20r5-Be  O'Leary  r.  V.  S.,  158  Fed. 
796,  86  C.  C.  A.  56;  Michigan  &  A.  L. 
Co.  f.  Bullington,  106  Ark.  25,  152  S. 
W.  999;  Dial  r.  C,  142  Ky.  32,  133  8. 
W.  976  (periurv);  Coleman  r.  8.,  58 
Tex.  Cr.  451.  120  8.  W.  573. 
Person  convicted  but  havini?  sentence 
suspended  is  competent..  Espinn/a  r. 
8.  (T.'X.  Cr.).  105  S.  W.  2i>S. 
205-67     Gulf,  etc.  R.  Co.  r.  Johnson, 


98  Tex.  76,  81  S.  W.  4;  Espinoza  r.  S. 
(Tex.  Cr.),  165  8.  W.  2US.  But  see  s.  c. 
(Tex.  Civ.),  77  S.  W.  648;  Rice  v.  S., 
50  Tex.  Cr.  648,  100  8.  W.  771  (even 
though  time  for  moving  for  new  trial 
passed). 

206-68  Owen  v.  S.,  86  Ark.  317,  111 
S.  W.  4G6. 

206-69  Pending  motion  for  rehear- 
ing after  aliiniian.e,  witness  coiii|>e- 
tent.  Bowles  v.  S.  (Tex.  Cr.),  150  S. 
W.  626. 

206-71     See   In   re   Ebbs,   150    N.   C. 

44,  03  S.  E.  190. 

206-72  8.  r.  Landrum,  127  Mo.  App. 
053,  106  8.  W.  1111;  Samuels  r.  C, 
110  Va.  901,  66  S.  E.  222  (tonviction 
in  foileral  court  for  same  state  not  dis- 
nu.'ilification  in  state  court). 
Where  statute  disqualifies  witness  con- 
victed "in  any  court  in  this  state''  it 
must  appear  conviction  was  in  state. 
RoL.inson  v.  8.,  50  Fla.  115,  39  S.  465. 
206-73  Change  in  law  removing  dis- 
ability cannot  operate  rctrosiiectively. 
8.   r.  Lan<lrura,  127  Mo.  App.  653,  106 

s.  w.  nil. 

"It  does  not  make  any  difference  when 
the  party  was  convicted  of  a  felony. 
Such  conviction  rendered  him  incom- 
petent, an<l  he  remains  in<ompetent, 
unless  pardoned  bv  proper  authoritv." 
Price  f.  8.  (Tex.  Cr.),  147  8.  W.  243. 
20e-74  8.  r.  Blount,  124  La.  2^2,  50 
S.  12;  Quillen  r.  C,  105  Va.  874.  54 
8.  E.  333.  See  Watson  v.  8.,  48  Tex. 
Or.  539,  89  S.  W.  270  (promise  by  third 
party  to  sheriff  to  pay  witness'  fine 
insufficient  to  remove  disability). 
207-75  Thrash  v.  8.,  79  Ark.  347,  96 
S.  W.  300;  Vance  r.  8.,  70  Ark.  272, 
68  8.  W.  37;  Biso  r.  U.  8.,  5  Ind.  Tv. 
602,  82  8.  W.  921,  s.  c.  144  Fed.  374, 
74  C.  C.  A.  1 ;  Hawkins  r.  U.  8.,  3  Okla. 
Cr.  651,  108  P.  501;  Moore  r.  Adams. 
26  Okla.  48,  108  P.  392;  Daly  r.  S. 
(Tex.  Cr.).  162  S.  W.  1152;  Doekard 
r.  8.,  57  Tex.  Cr.  359.  123  8.  W.  417; 
Gulf,  etc.  R.  Co.  r.  Johnson.  98  Tex. 
76,  81  8  W.  4;  Grabill  r.  S.  (Tex.  Cr.), 
97  8.  W.  1040.  Couirn,  S.  r.  Landrum, 
127  Mo.  App.  6.53,  106  S.  W.  1111  (by 
statute  infamy  may  be  shown  by  wit- 
ness'   testimonv). 

207-76  >ratthews  r.  S.  (Tex.  Cr.^ 
103   «;.   W.   723. 

207-77     King  r.  8.,  57   Tex.  Cr.  363. 
i:.?   S.   W.   135. 
207-78     Hawkins    r.    V.    8.,    3    Okla. 
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Cr.  O'.l,  108  P.  rm.  Sco  Gulf,  etc.  R. 
(V).  r.  .lohnson,  Sis  Tox,  7(!,  M  S.  \V.  4. 
Admission  on  cross-examination,  insuf- 
ti.ioiit.  Hiso  i\  V.  S.,  3  111. I.  Tv.  GO-', 
S2  S.  W.  9121,  8.  c.  U4  Fetl.  374,  74  C:  C. 
A.  1;  Vam-e  r.  S.,  70  Ark.  272,  68  S. 
W.  37;  Thrash  v.  S.,  79  Ark.  347,  90 
S.  W.  3fi0. 

2<»7-79  See  Biso  r.  U.  S.,  5  Tnd.  Ty. 
(i.i2,  82  S.  W.  St21.  Contra,  Daly  v.  S. 
(T.>x.  Cr.),  lt'2  S.  W.  11.12. 
208-82  U.  S.  r.  Hughes,  175  Fed. 
23S  (lo;iislative  or  executive);  U,  S. 
t".  Rutherford,  2  ("raneh  C.  C.  528,  27 
Fed.  Cas.  No.  l(),21.i;  U.  S.  r.  Jones, 
2(1  Fed.  Cas.  No.  15,493;  Yarborou-jh  r. 
S.,  41  Ala.  405;  P.  r.  Bowen,  43  Cal.  4:^9, 
13  Am.  Rep.  14S;  Sinpleton  i\  S.,  38 
Fla.  297,  21  S.  21,  5(i  Am.  St.  177,  34 
L.    R.    A.   251;    Roberson    r.    Woodfork, 

155  Ky.  206,  159  S.  W.  793;  S.  r.  Be- 
noit,  16  La.  Ann.  273;  Klein  r.  Dink- 
jrrave,  4  La,  Ann.  540;  Perkins  r.  Ste- 
vens, 24  Pick.  (Mass.),  277;  S.  r.  Kel- 
leher.  224  Mo.  145,  123  S.  W.  551; 
S.  r.  Foley,  15  Nev.  64,  37  Am.  Rep. 
458;  S.  r.'Blaisdell,  33  N.  H.  338;  Tv. 
r.  Chavez,  8  N.  M.  528,  45  P.  1107; 
P.  r.  Pease,  3  Johns  Cas.  (N.  Y.)  333; 
Diehl  r.  Ro.lpers,  169  Pa.  316,  32  A.  424, 
47  Am.  St.  908;  Howser  r.  Com.,  51  Pa. 
332;  Jones  r.  Harris,  1  Strobh.  L.  (S. 
C.)  160:  Perrv  r.  S.  (Tex.  Cr.),  155  S. 
W.  263;  Flowers  r.  S.  (Tex.  Cr.),  147 
S.  W.  1162:  Wornilev  v.  S.  (Tex.  Cr.), 
113  S.  W.  615;  Bennett  V.  S.,  24  Tex. 
Apj..  73,  5  S.  W.  527,  5  Am.  St.  875; 
Martin  r.  S.,  21  Tex.  App.  1,  17  S.  W. 
430;  Thornton  r.  S.,  20  Tex.  App.  519; 
Cnrr  r.  S.,  19  Tex.  App.  635,  53  Am. 
R.p.   395. 

See  Thompson  r.  V.  S.,  202  Fed.  401, 
120  C.  C.  A.  575,  47  L.  R.  A.  (N.  8.) 
206. 

2()8-84  Miller  r.  S.,  46  Tex.  Cr.  59, 
:>.)  S.  \V.  567. 

208-85  See  Thompson  r.  U.  S.,  202 
F.mI.  401,  120  C.  C.  A.  575. 
211-5  Tn  action  between  third  per- 
sons j/rantor  or  prantee  in  deed  is  com- 
petent to  impeach  it  on  pround  of  his 
fraudulent  londuct.  Merck  r.  Merck, 
83  S  C.  329.  65  S.  E.  347. 
211-e  British  &  A.  M.  Co.  r.  Wor- 
rill.    168   Fed.   120;    .Tackson    r.   Tribble, 

156  Ala.  48r).  47  S.  310;  Provident,  etc. 
Soc.  r.  Kinir,  216  Til.  416,  75  N.  F.  166; 
Farrenkoph  r.  ITolni,  142  Til.  App.  366; 
Louisville  &  M.  R.  Co.  r.  TTall.  143  Ky. 
497,  136  S.  W.  905;  Fleminp  r.  fie 
mein,   168   Mich.   541,   134   N.   W.  969; 
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Cole  V.  Waters,  164  Mo.  App.  567,  147 
S.  \V.  552;  Wripht  r.  Johnson,  108  Va. 
"-",,  62  S.  E.  94S. 

See  Stewart  r.  Blalock  Co.,  139  Ga.  44, 
76  S.  E.  573;  Citizens'  Nat.  L.  Ins. 
Co.  V.  Ragan,  13  Ga.  App.  29,  78  S.  E. 
lkS3.  But  see  Duffy  r.  Duffv,  213  Hi. 
476,  90  N.  E.  697;  Jones  i."  Kelly,  94 
S.  C.  34!i,  78  S.  K.  17. 
Mortgagor  of  land  subject  to  resulting 
trust  may  testify  ho  informe.l  mort- 
paj^'ee  of  existence  of  trust.  Moultrio 
r.  Wripht,  154  Cal.  520,  98  P.  257. 
Heir  apparent  may  testify  in  action  in 
wliich  ancestor  a  j'arty.  In  re  Sloan's 
Kst.,  50  Wash.  86,  96  P.  684. 
211-7  Hendrix  r.  U.  S.,  219  U.  S.  79; 
S.  V.  Witherspoon,  231  Mo.  706,  133 
S.  W.  323.  Sec  Downing  r.  S.,  61  Tex. 
Cr.  519,  136  S.  W.  471.' 
Wife  testifying  for  husband  may  be 
cross-examined.  Brown  v.  S.,  61  Tex. 
Cr.  334,  136  S.  W.  265. 
In  adultery  prosecution. — Mav  testify. 
Hoaco.k  V.  S.,  4  OUla.  Cr.  6(l6,  11^  i'. 
949,  the  offense  being  against  sjffuso 
bv  statute.  Contra,  Sargent  v.  S.,  61 
Tex.  Cr.  34,  133  S.  W.  885'. 
211-8  Keely  r.  City,  49  Ind.  App. 
3:)6,  97  N.  E.  568;  Sheldon  r.  Thorn- 
burg,  153  la.  622,  133  N.  W.  1076; 
Lieber  r.  Lieber,  239  Mo.  1,  143  S.  W. 
458;  Lockhard  v.  Vare,  230  Pa.  591, 
79  A.  802. 

This  rule  does  not  extend  to  testimony 
bearing  on  the  existence  of  sui  h  in- 
competency. Keelv  r.  City,  49  Ind. 
Aj.p.  396,  97  N.  E.'56S. 
Interest  of  legatee  may  disqualify  him 
in  proceedings  to  contest  will.  Dough- 
erty 1-.  Gaffney,  239  111.  640,  88  N.  E. 
150. 

Party  in  interest  may  contradict  testi- 
mony of  d(>i(>asrd  party  received  in 
later  trial.  Tanner  r.  Clajip,  139  111. 
App.  353. 

211-9.     S.   V.   McCollum,   135   La.   — , 
V)'t    S.    600.       Not    competent    in    police 
courts.     Williams  r.  Cjtv,  11   Ga.  App. 
194.  74  S.  E.  1039.     Pee  vol.  14,  p.  641, 
et  sof|.  and  supplement  thereto. 
211-10     Christian     r.    S.     (Tex.    Cr.), 
161    S.   W.    101;    Castenara   V.   S.    (Tex. 
Cr.),   156   S.   W.    1180. 
Statements   by   him   inadmissible   also. 
r'.-.^t.nnra    r.   S.    (Tex.   Cr.),   156   S.   W. 
11  SO. 
Not  Incompetent  until  indicted. — Pon- 

<]rr  r.  S.    rTcx.  Tr.V   155  S.   W.   2}t. 
Article  771  of  the  Texas  Code  of  Crim- 
inal    Procedure     provides:     "Persons 
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ohargcfl  as  principals,  accomplices  or 
accessories,  whether  in  the  same  in- 
dictment or  different  indictments,  can- 
not be  introduced  as  witnesses  for  one 
another.''  Eyan  v.  S.  (Tex.  Cr.),  142 
S.  W.  878. 

211-11  Stanfield  v.  S.  (Tex.  Cr.), 
IC")  S.  W.  21fi;  McKelvev  v.  S.  (Tex. 
Cr.),  loo  S.  W.  932.  See  Bise  r.  U.  S., 
144  Fed.  374,  74  C.  C.  A.  1;  Jackson  v. 
S.,  ."  Ala.  App.  306,  57  S.  594. 
Competent  for  state. — Wong  Din  v.  U. 
S.,  135  Fed.  702,  68  C.  C.  A.  340;  S. 
r.  Coblev,  128  Ta.  114,  103  N.  W.  99;  S. 
r.  Mvers,  198  Mo.  225,  94  S.  W.  242; 
P.  r.  Van  Wormer,  175  N.  Y.  188,  67 
N.  E.  299;  Burdett  r.  S.,  51  Tex.  Cr. 
345,  101  S.  W.  988.  Contra,  S.  v.  White, 
48  Or.  416,  87  P.  137. 
212-12  Incompetent.  S.  r.  White, 
48  Or.  416,  87  P.  137;  Coffman  v.  S., 
51  Tex.  Cr.  478,  103  S.  W.  1128.  See 
Burdett  V.  S.,  51  Tex.  Cr.  345,  101  S. 
W.  988. 

213-13  Wells  f.  Ty.,  15  Okla.  195,  81 
P.  425. 

213-14  S.  V.  White,  48  Or.  416,  87 
P.  137. 

213-15  S.  f.  Peters  (Mo.),  167  S. 
W.  520;  S.  V.  Myers,  198  Mo.  225,  94 
S.  W.  242;  S.  f.  White,  48  Or.  416,  87 
P.  137. 

213-10  S.  r.  White,  supra  (dismis- 
sal discretionary). 

215-20  By  Indiana  statute  (Burns' 
St.  1908,  ^2111),  an  accomplice  is  a 
competent  witness  when  he  consents 
to  testif}'.  Schuster  v.  S.  (Ind.),  99 
N.  E.  422, 

215-22  Principals  .ioi"tly  indicted 
with  accessory,  though  not  on  trial,  but 
Bubiect  thereto,  competent  for  state. 
S.  r.  Kennedy,  85  S.  C.  146,  67  S.  E. 
15 -J. 

215-23  S.  V.  Dc  Maio,  69  N.  J.  L. 
590,  55  A.  644  (where  court  composed 
of  single  .iudcre  ho  cannot  be  called); 
Mnitland  r.  Znnga,  14  Wash.  92,  44  P. 
117.  Contra,  S.  v.  Court,  34  Mont.  107, 
85  P.  870  (.iudge  competent  to  prove 
irrogiilnritv  in  drawing  iurv). 
217-29  S.  t\  Houghton,  45  Or.  110, 
75  P.  SS7. 

217-30  Contra,  S.  v.  Houghton,  45 
Or.  110,  75  P.  887. 

217-32  Contra,  S.  v.  Bringgold.  40 
Wash.  12.  82  P.  132:  Zitskc  /•.  (Gold- 
berg. 38  Wis.  216  (iustice  of  peace  may 
testify  }?g  to  what  took  place  before 
him).     See   Eggett   v.  Allen,   119   Wis. 


625,  96  N.  W.  803;  Hughes  r.  E.  Co., 
126  Wis.  525,  106  N.  W.  526. 
21S-34  Grand  jurors  may  testify  as 
to  testimony  hoard  by  them.  C.  t". 
Gaines,  42  Pa.  Super.  550. 
218-36  Chicago  E.  Co.  t\  Collier,  1 
Xeb.  (Unof.)  278,  95  N.  W.  472.  See 
Hughes  r.  E.  Co.,  126  Wis.  525,  106 
X.  W.  526. 

218-37  Atkins  v.  S.,  7  Ga.  App.  201, 
66  S.  E.  479. 

Discretion  of  court. — Eight  to  call  .iur- 
or  as  witness  rests  somewhat  in  court's 
discretion.  It  must  clearly  appear 
jiarty  offering  him  exercised  proper 
diligence  before  he  was  impaneled,  and 
was  not  a]iprised  that  he  knew  any- 
thing material  to  the  ease.  Interna- 
tional E.  Co.  V.  Foster,  45  Tex.  Civ 
334,  100  S.  W.  1017. 
Juror  at  inquest  mav  be  sworn.  Eeg. 
V.  Winc-arner,  17  Orit.  (Can.)  208. 
219-38  See  Chicago  E.  Co.  v.  Col- 
lier, 1  Xeb.  (Unof.)  278,  95  X.  W.  472. 
219-40  Atkins  v.  S.,  7  Ga.  App.  201, 
66  S.  E.  479. 

220-43  And  so  in  Oregon.  S.  v. 
Finch.  54  Or.  482,  103  P.  505. 
220-44  Birmingham  Co.  r.  Moore, 
148  Ala.  115,  42  S.  1024;  Hull  r.  Lar- 
son, 14  Ariz.  492,  131  P.  G68;  Eichards 
r.  Sanderson,  39  Colo.  270,  89  P.  769; 
Scott  r.  S.,  138  Ga.  29,  74  S.  E.  687; 
McGlone  v.  Hanger  (Ind.  App.),  104 
X^.  E.  116;  Covington  C.  &  B.  Co.  v. 
Hull,  28  I\v.  L.  E.  1039,  90  S.  W.  1055; 
Battle  Creek  v.  Haak,  139  :\rich.  514, 
102  X".  W.  1005;  Temple  l\  S.  (Miss.), 
62  S.  429;  S.  r.  Sebastian,  215  Mo.  58, 
114  S.  W.  522;  Devoy  r.  Co.,  192  Mo. 
197,  91  S.  W.  140;  Meisch  r.  Sippy.  102 
Mo.  App.  559.  77  S.  W.  141;  Hanor  V. 
Housel,  128  App.  Div.  801,  113  X'.  Y.  S. 
163;  Star  v.  S.  (Okla.  Cr.),  131  P.  542; 
Chant  V.  S.  (Tex.  Cr.),  166  S.  W.  513; 
Pickens  r.  Co..  58  W.  Va.  11,  50  S.  E. 
872.  See  Baxter  r.  Beckwith,  25  Colo. 
App.  322,  137  P.  901;  and  infra,  "Xew 
Trial,"  964-6,  and  vol.  8,  p.  967,  n.  10 
and  supplement  thereto. 
221-45  Voluntary  aflidavit  to  im- 
peach verdict  admissible  in  .\ri7ona. 
Hull  r.  Larson.  14  Ariz.  492.  131  P.  668. 
221-46  Chicago  r.  Saldman,  225  HI. 
625.  80  N.  E.  349;  Lee  r.  Co.  (E.  I.), 
Oil  \.  835.  See  vol.  8.  p.  967,  n.  P,  and 
supplement   thereto. 

222-47  Lee  r.  Co.  (E.  I.),  66  A.  835. 
223-52  See  Pickens  v.  Co.,  58  W. 
A^a.  11,  50  S.  E.  872. 
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223-5.1     Wolfjrram    v.    S<-hoopl<e.    123 
Wis.   1!),  KU)   N.  W.   ]().")}.     Soo  Chicago 
t.  Sal.Inian,  22o  111.  G25,  SO  N.  K.  315). 
223-54     Poo  vol.  S,  p.  970,  n.  16,  anil 

SUppli'IlU'Ilt    tlli'll'tO. 

224-57  Hull  r.  Lnrson,  11  Ariz.  492, 
131  P.  Cms.  Soe  Hv.lo  r.  U.  S.,  22:. 
IT.  S.  347,  32  Sup.  Ct.  793,  .IG  L.  e.l. 
1114. 

22G-C2  Evidence  competent  to  cor- 
rect mistake  in  verdict.  McOlonc  r. 
HauL'cr  (liui.  App.),  104  N.  E.  11  fi. 
227-63  f'ompet«Mit  to  show  answer 
aprooil  upon  in  special  verdict  opposite 
of  that  shown  hv  written  verdict. 
"Wolf-ram  r.  Sohoepke,  123  Wis.  19, 
ion  X.  W.  10.-4. 

227-64  See  Wolfgrara  v.  Schoepke, 
stij'ra. 

229-73  Tncompetont  to  tostifv  to  re- 
latiouf^hip  to  person  interested  in  cause. 
Eaker  r.  S.,  4  Ga.  App.  649,  62  S.  E. 
99,  rit.  Bowden  r.  S.,  126  Ga.  578,  55 
S.  E.  499. 

230-77  Coi\tra,  Griffin  f.  S.,  5  Ga. 
App.  43,  02  S.  E.  fiSo.  See  Chicago  r. 
Snld-n.-m,  225  111.  625,  80  N.  E.  349. 
230-83  Contra,  Pickens  r.  Co.,  5S  W. 
Va.  11.  50  S.  E.  872,  incompetent  to 
show  partv  treated  to  liquor.  See  Chi- 
cago r.  Saldman,  225  111.  625,  80  N. 
E.  349. 

232-87  Brown  L.  Co.  v.  Lehman,  134 
Ta.  712,  112  X.  W.  185  f competent  to 
prove  .^ury  considered  matter  not  prop- 
erlv  before  them).  But  see  Clark  r. 
Van  Vleck,  135  la.  194,  112  N.  W.  648, 
incompetent  as  to  elements  included  in 
damages   awarded. 

Consideration  by  jury  of  foreman's 
statements  as  to  matters  not  in  evi- 
dence may  be  shown  by  juror's  affi- 
davit. Douglass  V.  Agne,  125  Ta.  67, 
99  v.  W.  5.-0. 

233-92  Kintr  r.  Elton,  2  Cnl.  App. 
145,  S:^  P.  261;  S.  r.  O'Brien,  35  Mont. 
482.  90  P.  514;  Midgley  r.  Bergerman, 
30  r*ah  17.  83  P.  466;  Pence  r.  Co.,  27 
T'tnh  37<?.  75  P.  934. 
233-93  Black  v.  Co.,  26  Utah  451,  73 
P.  514. 

234-94  Bailey  v.  8.,  50  Tev.  Cr.  398, 
97  s.  w.  rpi. 

statute    renders    juror's    affidavit    ad- 
missible in  all  cases.     Galveston  Tl.  Co. 
r.   Roberts   (Tex.  Civ.").  91   S.  W.  375. 
234-97     But  see  Bailev  r.  S..  50  Tex. 
Cr.  ?.'^^.  97  S.  W.  694. 
234-98     Walton   r.  Co..  123   Fed.  209, 


225  111.  625,  80  N.  E.  349;  Pittsburg 
R.  Co.  V.  Collins,  168  Ind.  467,  SO  N.  E. 
115. 

234-1  Birmingham  L.  &  P.  Co.  r. 
Moore,  148  Ala.  115,  42  S.  In24;  Bir- 
mingham R.  &  E.  Co.  v.  Mason,  144 
Ala.  387,  39  S.  590  (competent  to  show 
document  imiiroperly  in  .I'urv  room  not 
read  or  considered);  Hull  r.  Larson,  14 
Ariz.  492.  131  P.  668;  Covington  Co.  r. 
Hull.  28  Kv.  L.  R.  1038.  90  S.  W.  1055; 
Star  V.  S.  (Okla.  Cr.),  131  P.  542. 
236-2  Conduct  of  beneficiary  giving 
testatrix  icasoii  to  fear  liiiu,  ma.v  be 
shown.  Oillisi.ie's  Exr.  V.  Gillispie 
(Ky.),  128  S.  W.  1078. 
237-8  Juror  on  former  trial  may  tes- 
tify to  wliat  he  saw  dmiMg  view  by 
iurv.  Hull  V.  R.  Co.,  76  S.  C.  278,  57 
S.  E.  28,  10  L.  R.  A.  (N.  S.)  1213; 
Hughes  t'.  R.  Co.,  126  Wis.  525,  106 
X.  W.  526, 

Grand  jurors  competent  to  show  indict- 
ment found  witliout  testiinonv  corrob- 
orating prosecutrix.  Allen  v.  8.^162 
A  In.  74,  50  S.  279. 

237-9  Reavelv  v.  Harris,  239  111. 
526,  88  N.  E.  238;  Bartoletti  r.  Hoer- 
ner,  154  HI.  App.  336;  Letcher  r.  Ket- 
ch urn  (la.).  141  N.  W.  916;  Flood  r. 
Bollmeier  (La.),  138  N.  W.  1102.  See 
Sargent  r.  Johns.  206  Pa.  386,  55  A. 
1051;  supra,  "Attorney  and  Client," 
173-20. 

An  attorney  at  law,  who  drafts  and 
prepares  a  deed  for  the  signature  of 
the  grantor,  in  which  deed  the  client 
of  such  attorney  is  named  as  grantee, 
ia  not,  because  of  the  existence  of  the 
relation  of  attorney  and  client  between 
him  and  the  grantee,  incompetent  as 
an  attesting  witness  to  the  execution 
of  the  instrument.  Madden  r.  Lamp- 
lev,  137  Ga.  555,  73  S.  E.  825,  cH.  Aus- 
tin r.  Assn..  122  Ga.  439,  50  S.  E.  382. 
238-19  British  &  A.  M.  Co.  r.  Wor- 
,-i11,  ^n'^  Fed.  120. 

238-11  Wetzel  r.  Firebangh,  251  HI. 
19n,  95  "NT.  E.  1085;  Wilkinson  r.  P., 
226  Til.  135,  90  N.  F.  699. 
Attorney  may  examine  himself. — Kintz 
r.  Menz  Lumb.  Co.,  47  Ind.  App.  475, 
94  N.  F.  802.  And  see  Normand 's  Est., 
89  Xeb.  767.  130  N.  W.  571. 
"An  offer  by  a  lawyer  to  testify  in 
a  case  which  he  is  coiirlucting  may  be 
a  breach  of  the  rules  which  should  gov 
em  his  conduct  as  an  attorney,  and 
still   may  not   offend   the  legal   rules   of 


60  C.  C.  A.  155;   Chicago   r.   Saldman,  .  evidence.     Assuming   that   the  defend- 
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ant's  conduct  in  offering  himself  as  a 
witness  in  tlie  case  before  us  was  a 
violation  of  the  rules  of  professional 
etiquette,  he  became  amendable  to  re- 
proof or  punishment  only  as  an  attor- 
ney; and  the  fact  that  he  had  taken 
part  in  the  examination  of  a  witness 
did  not  in  law  disqualify  him  from 
testifying  in  the  case  in  which  he  was 
a  partv  defendant."  Kaeser  f.  Bloom- 
er, So  Conn.  209,  82  A.  112. 
238-13  Bishop  v.  Hilliard,  227  111. 
382,  81  X.  E.  403;  Wicks  v.  Wheeler, 
139  111.  App.  412. 

Counsel  for  adverse  party  may  be 
called  as  witness.  Loomis  v.  Co.,  81 
Conn.  343,  71  A.  358. 
238-13  P.  V.  White,  251  111.  67,  95 
N.  E.  1036;  Wilkinson  v.  P.,  226  111. 
135,  80  N.  E.  699;  Murphv  r.  S.  (Md.), 
87  A.  811;  S.  v.  Shour,  196  Mo.  202,  95 
S.  W.  405;  S.  V.  Greene,  38  Utah  389, 
115  P.  181. 
239-15     Strickland  v.  S.,  151  Ala.  31, 

44  S.  90;  Eeavely  v.  Harris,  145  111. 
App.  545;  Palmer  v.  P.,  112  111.  App. 
527;  C.  v.  Ellis,  133  Ky.  625,  ITS  S.  W. 
973;  Fouse  v.  S.,  S3  Xeb.  258,  119  X.  W. 
478;  Woods  r.  S.  (Tex.  Cr.),  151  S.  W. 
296;  International,  etc.  R.  Co.  v.  Hugen, 

45  Tex.  Civ.  326,  100  S.  W.  1000;  Hen- 
delman  v.  Kahan,  50  Wash.  247,  97  P. 
109.  See  McWhorter  f.  S.,  118  Ga.  55, 
44  S.  E.  873;  Phillips  v.  S.,  121  Ga.  358, 
49  S.  E.  290;  Davis  v.  S.,  120  Ga.  843, 
48  S.  E.  305;  S.  v.  Stewart,  63  W.  Va. 
597,  60  S.  E.  591. 

Where  witness  contradicted  it  is  error 
to  oxclude  liis  testimouy  in  rcliut- 
tal  because,  in  the  interim,  he  violated 
rule  of  exclusion.  Illinois,  etc.  E.  Co. 
V.  Ely.  S3  ]Miss.  519,  35  S.  ^73. 
In  absence  of  misunderstanding  or  mis- 
take testimony  of  witness  for  accused 
violating  rule  is  properlv  excluded. 
Martin  r.  C,  30  Ky.  L.  P.  1196,  100 
S.  W.  872. 

Waiver  by  failure  to  call  attention  to 
known  violation  of  rule.  Palmer  v.  P., 
112  111.  App.  527. 

In  Georgia  rule  changed.  See  240-19, 
infra. 

239-lG  S.  r.  Pell.  140  la.  6.55.  119 
N.  W.  154.  See  Palmer  v.  P.,  112  111. 
App.  527.  Court  officers  who  are  wit- 
nesses mav  be  exem]>ted  from  order. 
Perlxins  r.' C.  (Ky.),  124  S.  W.  794. 
240-17  Tavlor'r.  S.,  132  Ga.  235,  63 
S.  E,  1116;  Palmer  r.  P..  112  111.  App. 
527;  S.  r.  HilOi.  122  La.  521.  47  S.  S7S 
(witness  permitted  by  court  to  return); 


Brown  v.  McDaniel,-  140  Mo.  App.  522, 
120  S.  W.  642  (neglect  to  see  order  en- 
forced is  not  fault  of  party);  S.  v.  Ben- 
.jamin  (K.  I.),  71  A.  65  (not  sum- 
moned) ;  Mitchell  v.  S.,  55  Tex.  Cr.  62, 
114  S.  W.  830  (not  placed  under  rule) ; 
Hendelman  v.  Kahan,  50  Wash.  247, 
97  P.  109. 

240-19  Price  v.  U.  S.,  1  Okla.  Cr. 
291,  97  P.  1056.  See  Phillips  v.  S.,  121 
Ga.  35S,  49  S.  E.  290. 
In  Georgia  same  rule  prevails.  Thom- 
as 1-.  8.,  7  Ga.  App.  61.5,  67  S.  E.  707. 
Discretion  of  court  not  interfered  with 
unless  injury  shown.  Conley  v.  S.,  55 
Tex.  Cr.  370,  116  S.  W.  806. 
Under  statute  providing  interrogatories 
for  taking  a  deposition  shaU  be  con- 
fessed if  witness  fails  to  appear,  he  is 
not  disqualified  to  testify  inconsistent- 
ly therewith  unless  conditions  upon 
which  statute  becomes  operative  com- 
plied with.  Greene  v.  Hereford,  12 
Ariz.  85,  95  P.  105. 

241-21  Xelson  v.  S.,  149  Ala.  26,  43 
S.  IS;  Abbott  r.  S.,  11  Ga.  App.  43,  74 
S.  E.  621;  rhompkins  v.  C,  28  Kv.  L. 
E.  642,  90  S.  W.  221;  Schaumloeffel  r. 
S.,  102  Md.  470,  62  A.  803;  S.  v.  Con- 
wav,  241  Mo.  271,  145  S.  W.  441;  S.  r. 
Bailey,  190  Mo.  257,  88  S.  W.  733  (es- 
pecially where  list  of  additional  wit- 
nesses furnished  before  trial);  S.  v. 
Henderson,  186  Mo.  473,  85  S.  W.  576; 
S.  i\  Mvers,  198  Mo.  225,  94  S.  W.  242; 
Spartanburg  v.  Parris,  85  S.  C.  227,  67 
S.  E.  246.  Contra,  S.  r.  Barber,  13  Ida. 
65,  88  P.  418  (statute);  S.  f.  Kelliher, 
49  Or.  77,  88  P.  867. 
242-22  S.  r.  Walton  (Mo.),  164  S. 
W.  211;  S.  r.  Wilson,  223  Mo.  173.  122 
S.  W.  671 ;  S.  V.  Carpenter,  56  Wash. 
670,   106  P.   206. 

Informations,  not  within  statute.  DoiT- 
nollv  V.  S.,  86  Xeb.  345,  125  N.  W. 
61  «5. 

Statute  does  not  apply  to  prosecuting 
attorney  whose  name  is  signed  to  in- 
formation, S.  r.  Thompson,  76  Kan. 
365,  91  P.  79.  rif.  S.  r.  Bundy,  71  Kan. 
779,  81  P.  459,  holding  same  as  to  wit- 
nesses whose  sworn  statements  at- 
tnilicil  to  information. 
Indorsement  may  be  made  during  trial 
without  showing  cause  why  it  was  not 
previouslv  made.  S.  r.  Le  Pitre,  54 
Wash.  166.  103  P.  27. 
242-24  S.  r.  Whituah,  129  Ta.  211, 
105  X.  W.  432;  Ossenkop  r.  S.,  86  Xeb. 
539,  126  X.  W.  72.  Cnnira,  S.  f.  Bar- 
ber, 13  Ida.  65,  88  P.  418. 
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2-12-25     S.  r.  Ronson  (la.),  134  N.  W. 

2  42-26  S.  V.  Butler  (la.),  138  N.  W. 
3S3.  See  S.  r.  JNIatliows,  133  la.  3l)S, 
lOy  N.  \V.  GUi;  S.  r.  La  Roso,  54  Or. 
-^-)o,  104  P.  2!I9.  Comp.  Shaffer  v.  U. 
S.,  24  A  pp.  Cas.  (D.  C.)  417. 
242-27  P.  r.  Weil,  243  111.  20S,  DO 
X.  E.  731  (aci'usod  imist  show  siir- 
prise^;  P.  r.  Lutzow,  240  111.  (512,  88 
N.  E.  1049;  P.  v.  Williams,  240  111.  633, 
88  N.  E.  1053;  S.  i\  Pray,  120  la.  249, 
99  N.  \V.  lOGo;  Crenshaw  v.  Gardner, 
25  Ky.  L.  R.  506,  76  S.  W.  26  (exclu- 
sion of  witness  no  abuse  of  disorotion) ; 
P.  r.  Moore,  155  Mit-h.  107,  118  N.  W. 
742;  S.  r.  Cambron,  20  S.  D.  282,  105 
X.  \V.  241;  S.  r.  Sexton,  37  Wash.  110, 
79  P.  634;  S.  v.  Champoux,  33  Waslu 
?<:]9,  74  P.  557. 

243-29  Prosecutor's  knowledge  of 
name  of  witness  when  information 
filed  must  be  shown.  S.  V.  Frazer,  23 
8.  D.  304,  121  X.  W.  790. 
243-30  S.  V.  Thompson,  76  Kan.  365, 
91    V.  79. 

243-31  See  S.  v.  Arthur,  135  la.  48, 
109  N.  W.  10S3;  S.  v.  Brown,  135  la. 
40,  109  X.  W.  1011. 

Oral  notice  given  defendant's  counsel 
in  his  prosence  nojrati\'i's  cl.-iiiii  of  sur- 
prise. P.  r.  Weil,  243  111.  208,  90  X.  E. 
731. 

244-33  Res  {jestae  declarations,  ad- 
missible as  sjinntancous  statements, 
comjietent  notwithstanding  incompe- 
tencv  of  declarant.  Beal,  etc.  Co.  f. 
Carr.  8.1  Ark.  479,  108  S.  W.  1053. 
215-35  Testimony  of  incompetent 
witness  to  uncontrovertcd  fact,  not 
prciudicial.  Hume  r.  Hale.  146  Mo. 
App.  659,  125  S.  W.  871. 


COMPOUNDING  OFFENSES 
Sec  the  title  "Compounding  Crime,"  5 

Sr.VN'DARD   PbOC.   189. 

246-3     Acceptance  of  costs  from  par- 


tics  charged  with  crime  is  some  cvi 
dence  of  guilt  of  magistrate  before 
whom  they  were  arraigned.  S.  f.  Furr, 
121  X.  C.  60n.  28  S.  E.  552. 
246-1  Commission  of  crime  must  be 
shown.  P.  V.  Brvon,  103  Cal.  675,  37 
P.  754;  S.  V.  Leeds,  68  X^  J.  L.  210, 
52  A.  288;  S.  r.  Hanson,  69  X.  J.  L. 
42.  54  A.  841;  S.  r.  Hodge,  142  X.  C. 
665,  55  S.  E.  626. 

Defendant's  knowledge  of  offense  com- 
pounded   must    be    shown.      S.    v.   Ilen- 
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ning,  33  Ind.  189;  P.  r.  Bryon,  103  Cal. 
675,  37  P.  754. 

24G-5  Record  of  acquittal  is  at  least 
jirima  facie  evidence;  in  favor  of  ac- 
cused. S.  V.  Hanson,  69  N.  .1.  L.  42, 
54  A.  841.  Not  conclusive.  P.  c.  Buck- 
land,  i;:   Wend.   (X.  Y.)   592. 

COMPROMISE     AND    SETTLEMENT 
Action    Upon    Original    Claim. — See    5 
Staxdaud  Puoc.  I'.K). 
Action  on  Agreement. — See  5  Standard 
Proc.  198. 

Actions  to  Set  Aside. — See  5  Standard 
Proc.  200. 

249-1  Youmans  r.  Moore,  13  Ga.  App. 
119,  78  S.  E.  862;  Sutton  V.  Hurley,  12 
Ga.  Ajip.  312,  77  S.  E.  218;  Danes  r. 
Slitor,  118  la.  81,  91  N.  W.  817.  See 
Miller  V.  L.  &  B.  Co.  (Tex.  Civ.),  151 
S.  W.  341. 

250-2  Kunz,  Marsh  &  Pendleton  r. 
Cinocchio,  166  111.  App.  531. 
250-3  Lafrentz  &  Karstens  v.  ffava- 
naugh,  166  111.  App.  306;  I'ierce  &  Son 
r.  Davis,  155  Ky.  270,  159  S.  W.  781; 
Biddlecom  v.  Assur.  Co.,  167  Mo.  Ajip. 
5S1,  152  S.  \\\  103;  Marx  r.  White  Co., 
148  N.  Y.  S.  262;  Read  Prtg.  Co.  r. 
Little  &  Ives  Co.,  146  N.  Y.  S.  194; 
Craigo  V.  Craigo,  22  S.  D.  417,  118  N. 
W.  712  (subscribing  and  filing  jiaper 
in  public  odice).  See  Hitchcock  r.  Da- 
vis, 87  Mich.  629,  49  X.  W.  912;  Dailev 
r.  Assn.,  133  Mich.  403,  95  X.  W.  326; 
Dunn  r.  Motor  Car  Co.,  144  N.  Y.  S. 
349;  Missouri,  etc.  R.  Co.  v.  Morgan 
(Tex.  Civ.),  163  S.  W.  992;  Simons  r. 
Ifallidie  Co.,  73  Wash.  499,  131  P.  lir.it. 
Check  "in  full  payment  to  date"  held 
as  satisfaction. — Met.  Shirt  Waist  Co. 
r.  K:ii'iioncr,  138  X.  Y.  S.  1067. 
Retention  by  attorney  of  check  bearing 
a  recital,  "in  full  iiayiiient  of  a  fee," 
is  not  an  accord  and  satisfaction. 
Thaver  v.  Ilarbican,  70  Wash.  278,  126 
P.  (;"25. 

251-5  Upton  r.  Co.,  109  La.  670,  33 
S.  725;  Dixon  r.  Dixon,  107  Mo.  Ap]i. 
682,  82  S.  W.  547. 

Eeceipt  admissible  to  show  agreement. 
Cranor  Smith  L,  Co.  V.  Frith  (Ky.), 
118  S.  W.  3f.7. 

Retention  of  check  was  accord  and  sat- 
isfnctioii. — Xeubacher  r.  Perry  (Ind.), 
103  X.  E.  805. 

251-6  Nichols  r.  Little  (Ark.).  165 
S.  W.  301;  .Tohnston  r.  Mulcahv,  4  Cal. 
Apj..  547,  88  P.  491;  Upton  v.  Co.,  109 
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La.  670,  33  S.  725;  Kalus  v.  Bass  (Md.), 
89  A.  731;  Lehmann  v.  Ins.  Co.  (Mo.), 
167  S.  W.  1047;  Lenahan  v.  Casey,  46 
Mont.  367,  128  P.  601;  Koepke  f.  Delfs 
(Neb.),  146  N.  W.  962;  Renault  F.  S. 
Branch  v.  Sewall,  153  App.  Div.  888, 
138  N.  Y.  S.  313;  Butterlv  v.  Deering, 
152  App.  Div.  777,  137  N.  Y.  S.  836; 
Baynes  v.  Harris,  160  N.  C.  307,  76  S. 
E,  230;  Citv  of  Anadarko  v.  Argo,  35 
Okla.  115,  128  P.  500;  Missouri,  etc.  E. 
Co.  r.  Sullivan  (Tex.  Civ.),  157  S.  W. 
193;  Rutan  r.  Huck,  30  Utah  217,  83 
P.  833;  Timm  v.  Timm,  34  Wash.  228, 
75  P.  879;  Lovett  V.  Gas  Co.  (W.  Va.), 
79  S.  E.  1007. 

Evidence  of  a  former  settlement  of  a 
similar  controversy  is  inadmissible. 
Small  r.  Clarke  (R.  I.),  87  A.  184. 
Sale  of  the  property  to  a  third  party 
not  admissible.  ^NTcCullars  V.  Co.,  169 
Ala.  582,  53  S.  1025. 
Terms  of  prior  abrogated  contract,  im- 
material. Drvenforth  v.  Co.,  240  111. 
25,  88  N.  E.  290. 

252-7  Johnson  r.  Berdo,  131  Ta.  524, 
10(3  N.  W.  609;  Mullins  v.  Vanarsdall, 
25  Ky.  L.  R.  1979,  79  S.  W.  224;  Bur- 
rows V.  Williams,  52  Wash.  278,  100  P. 
34(1. 

253-8  Settlement  by  parents  for  in- 
juries to  child  presumed  to  cover  only 
claims  in  their  favor  up  to  time  it  was 
made.  IMevers  v.  Zoll,  119  Kv.  480, 
84  S.  W.  5-13. 

253-9     Greenlee    v.    Mosnat,    126    la. 
330,  101  N.  W.  1122. 
Declarations  of  parties  provable.    Hun- 
ter r.  Ilelsley,  98  Mo.  App.  616,  73  S. 
W.  719. 

255-11  Day  v.  Ewen,  140  Ky.  498, 
131  S.  W.  283. 

256-12  Use  of  words  "all  ac- 
counts" does  not  make  receipt  con- 
clusive. Hitchcock  v.  Davis,  87  Mich. 
629,  49  N.  W.  912. 

256-13  Greenlee  v.  Mosnat,  126  la: 
330.  101  N.  W.  1122. 
256-14  In  re  Roberts  (1905),  1  Ch. 
(Eng.)  704;  Illinois  R.  Co.  r.  Manion, 
113  Kv.  7,  67  S.  W.  40;  Davenport  r, 
Co.,  112  La.  943,  36  S.  812;  Wood  r. 
Co.,  223  Mo.  537,  123  S.  W.  6  (duress); 
B.iorklund  v.  Co.,  35  Wash.  439,  77  P. 
727. 

256-15  Illinois  R.  Co.  v.  Manion,  113 
Ky.  7.  R7  S.  W.  40;  Fidelity  Co.  r.  Tins- 
ley,  30  Ky.  L.  R.  1095.  100  S.  W.  272; 
McCunp  r.  Houston,  170  Mo.  App.  50,. 
15R  R.  W.  90;  Societe,  etc.  i\  Loeb,  239 
Pa.  2&4,  86  A.  798. 


258-17  Hale  v.  Owensby,  133  Ga. 
C31,  66  S.  E.  781;  Johnson  v.  Berdo, 
131  la.  524,  lOe  N.  W.  609;  Billau  v. 
Kern  (la.),  107  N.  W.  307;  Cunning- 
ham V.  Belknap,  22  Ky.  L.  R.  1580,  60 
S.  W.  837;  Wood  v.  Co.,  223  Mo.  537, 
123  S.  W.  6;  Tansey  v.  R.  Co.,  90  Mo. 
App.  101;  Linton  v.  Gathers,  70  Neb. 
598,  97  N.  W.  799;  Reimer  v.  Club,  84 
N.  Y.  S.  561;  Southard  v.  Chirlev,  134 
N.  Y.  148,  31  N.  E.  330,  30  Am.  St. 
642,  16  L.  R.  A.  561;  Simpson  v.  Thomp- 
son, 43  Tex.  Civ.  273,  95  S.  W.  94; 
jVfaynard  v.  Bk.,  56  Wash.  486,  106  P. 
182;  Burrows  V.  Williams,  52  Wash. 
278,  100  P.  340  (testimony  must  remove 
all  doubt). 

A  general  settlement  is  an  affirmative 
defense  to  be  shown  by  party  setting 
it  up.  Johnson  v.  Berdo,  131  la.  524, 
106  N.  W.  609;  Barber  v.  Maden,  126 
Ta.  402,  102  N.  W.  120. 
258-18  Price  v.  McEaehern  (Me.), 
90  A.  4S6;  Hitchcock  r.  Davis,  87  Mich. 
629,  49  N.  W.  912;  Dixon  v.  Dixon,  107 
Mo.  App.  682,  82  S.  W.  547;  Solenberg- 
er  V.  Strickler,  110  Va.  273,  65  S.  E. 
566. 

Burden  of  showing  that  there  was  a 
bona-fide  controversy  rests  upon  the 
one  claiming  that  the  payment  of  a 
less  sum  was  an  accord  and  satisfac- 
tion. Bergman  Pro.  Co.  t?.  Brown  (Tex. 
Civ.),  156  S.  W.  1102. 
258-19  See  Grubbs  r.  Ferguson,  136 
N.  C.  60,  48  S.  E.  551;  Timm  V.  Timm, 
34  Wash.  228,  75  P.  879. 
Burden  on  party  setting  up  settlement 
to  prove  its  terms.  Linnan  V.  Linnan, 
131  La.  535,  59  S.  981. 
259-20  See  Wheeler  r.  Mach.  Co., 
175  111.  App.  69;  Murphy  r.  Lever,  147 
111.  App.  460;  Mason  r.  "R.  Co.,  131  la. 
46S,  109  N.  W.  1;  Home  S.  Bk.  v.  Ot- 
terbach,  135  la.  157,  112  N.  W.  769; 
Fidelitv  Co.  r.  Tin.slev,  30  Ky,  L.  R. 
1095,  100  S.  W.  272;  Price"  r.  Mc- 
Eaehern (^Te.),  90  A.  486;  Vanderveen 
r.  Ellis,  172  Mich.  615,  138  N.  W.  255; 
Shannhan  r.  Ins.  Co.  (:vrinn.),  148  N. 
W.  269;  .lohnson  r.  R.  Co..  101  ^Hnn. 
39n,  112  N.  W.  534;  Sehwicte  V.  Guerre, 
175  :Nro.  App.  687,  158  S.  W.  402;  Piatt 
k  Frees  Co.  r.  Scrivner  (Neb.),  146  N. 
W.  953;  Sundstrom  r.  S..  I."i9  App.  Div. 
241;  144  N.  Y.  S.  390;  Eng  v.  Cam- 
mann.  S5  Misc.  27.  147  N.  Y.  S.  23; 
McNnir  r.  Benson.  63  Or.  66,  126  P.  20; 
Fontaine  r.  Davis  (Tex.  Civ.),  Ifi4  S. 
W.  386;  Conn  r.  Rosamond  (Tex.  Civ.\ 
161  S.  W.  73;  Maahs  v.  Lurab.  Co.,  156 
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Wis.  1,  145  N.  W.  222;  German-Am.  Bk. 
7-.  ^Ug.  Co.,  14-1  Wis.  314,  128  N.  W.  48. 
Evidence  must  show  that  amount  was 
in  dispute  when  com]n-onused.  Louisi- 
ana liUnib.  Co.  V.  Lunib.  Co.,  9  Ala. 
App.  383,  63  S.  788. 
259-21  Power  v.  Hambrich,  25  Ky. 
L.  11.  30,  74  S.  W.  660;  Simpson  v. 
Thompson,  43  Tex.  Civ.  273,  95  S.  W. 
94. 

Letters  between  attorney  and  client 
construed  as  not  o]>erating  as  a  con- 
tract of  settlement  for  fees.  Shubert 
V.  Eosenbergcr,  204  Fed.  934  (C.  C.  A.). 
259-22  Dunbar  r.  Dunbar  '(Ark.), 
1(;3  S.  W.  11. "9;  Johnson  v.  Berdo,  131 
la.  524,  106  N.  W.  609;  Austin  v.  Whit- 
cher,  135  la.  733,  110  N.  w.  910;  Dalev 
V.  R.  Co.,  133  La.  270,  62  So.  903;  Flora 
V.  Chapman,  77  Neb.  741,  110  N.  W. 
664, 

260-23  Scott  V.  Imp.  Co.  (Mo.),  164 
S.  W.  532. 

Proof   voters   left   a   meeting   without 
votiri<^  on  a,  proposition  because  of  in- 
timidation is  proper;  as  is  evidence  of 
reputation    of    claimant    for    peaceable- 
ncss  or  otherwise.     Gering  v.  Dist.,  76 
Xeb.  219,  107  N.  W.  250. 
Mental, capacity  sufficient  to  make  com- 
prom'se.     Fender   V.   Helterbrandt,    101 
Ark.  335,  142  S.  W.  184. 
Evidence  as  to  validity  of  claim   set- 
tled,  not  admissible.     Cowen   v.   Rouss, 
40  Misc.  105,  81  N.  Y.  S.  276. 
261-24     Kiler    v.    Wohletz,    79    Kan. 
716,    101    P.   474.     See  Root   v.  Co.,   82 
Conn.  600,  74  A.  950. 
261-25     Francois   v.   Realty   Co.,   134 
La.  215,  63  S.  880. 

2G2-26     Kahn  v.  Metz,   88   Ark.   363, 
114   S.   W.  911;   Xath    v.  Nav.  Co.,   72 
Wash.  664,  131  P.  251. 
262-27     Gardner    v.    Ward,    99    Ark. 

555,  138  S.  W.  981;  Van  Svckle  r. 
Thompson,    176    Mich.    112,    142    X.   W. 

556.  See  Bache  v.  Schauble,  154  Fed. 
859. 

262-28  Great  Northern  R.  Co.  v. 
Kasischke,  104  Fed.  440,  43  C.  C.  A. 
626:  Meyer  v.  Haas,  126  Cal.  560,  58  P. 
10-12;  Pioneer  Co.  v.  Romanowicz,  186 
111.  9,  57  N.  E.  864;  Indiana  R.  Co.  v. 
Fowler,  201  111.  152,  66  N.  E.  394,  94 
Am.  St.  158;  Hitchcock  v.  Davis,  87 
Mich.  629,  45  N.  W.  912;  Schus  r.  Co., 
85  Minn.  447,  89  N.  W.  68,  89  Am.  St. 
571,  57  L.  R.  A.  297;  Worcester  L.  Co. 
r.  Heald,  78  N.  J.  L.  172,  72  A.  421; 
Burik  V.  Co.,  66  N.  J.  L.  420,  49  A. 


442;    B.iorklund    v.    Co.,    35    Wash.    439, 

77  P.  727. 

2615-32     Abe  Block  &  Co.  v.  Largent 

(Tex.  Civ.),  135  S.  W.  1078. 

264-33     Kauffman    v.    Shaw,    10    Cal. 

App.  572,  102  P.  671. 


CONCLUSIVE  EVIDENCE 

Proof  of  good  character,  268-3;  Admis- 
sion of  f/uilt,  268-3;  Account  stated, 
268-3;  Articles  of  incorporation,  268-4; 
Certificate  of  acliioirlcdgment,  268-4; 
Statement  in  contempt  proceedings,  268- 
4;  Judicial  record,  269-5;  First  jiidg- 
ment  conclusive  as  against  foreign  judg- 
ment, 269-8;  HuJe  in  New  York  and  Mis- 
souri as  to  conclusiveness  of  judgments, 
273-18;  Effect  of  recitals  in  judgments, 
273-18;  Executive  action,  287-76;  Court's 
minutes,  290-87, 

268-3  Proof  of  good  character  is 
never  conclusive  of  innocence.  S.  v. 
Jones,  32  Mont.  442,  80  P.  1095. 
Admission  of  guilt  of  felony  of  which 
witness  convicted  is  conclusive.  Ful- 
ler V.  S.,  147  Ala.  35,  41  S.  774.  But 
see  infra,  290-91,  290-92. 
Account  stated  not  conclusive.  Peebles 
V.  Yates,  SS  Afiss.  289,  40  S.  996. 
268-4  Articles  of  incorporation  con- 
clusive of  nature  and  character  of  or- 
ganization. Gould  v.  Fuller,  79  Minn. 
414,  82  N.  W.  673;  Craig  r.  Assn.,  88 
Minn.  535,  93  N.  W.  669.  And  of  fact 
of  organization.  In  re  Milwaukee  R. 
Co.,  124  Wis.  490,  102  N.  W.  401.  But 
sec  dissenting  opinion. 
Certificates  of  acknowledgment  conclu- 
sive in  absence  of  fraud  of  mistake. 
AVeisiger  r.  Mills,  28  Ky.  L.  R.  1208, 
91  S.  W.  689  (as  to  date);  Ellis  i?. 
Lehman,  48  Tex.  Civ.  308,  106  S.  W. 
453. 

Statement  in  contempt  proceedings  by 
court  of  matters  occurring  in  its  pres- 
ence imports  veritv.  Mahoney  v.  S., 
33  Ind.  App.  655,  72  N.  E.  151. 
Authorized  acts  of  corporation  in  de- 
termining necessity  for  condemning 
land  conclusive  upon  that  point,  but 
not  as  to  fjuantitv  needed.  Wilson  v. 
R.  Co.,  222  Pa.  541,  72  A.  235. 
269-5  Ebner  r.  Heid,  2  Alaska  600. 
Judicial  record  imports  veritv.  Quigg 
r.  P..  211  111.  17,  71  N.  E.  886;  Martin 
'•.  Todd,  121  111.  App.  230;  May  r.  Ham- 
mond, 146  Mass.  439,  15  n!  E.  925; 
Bent  V.  Stone,  184  Mass.  92,  68  N.  E. 
46;  Warburton  v.  Gourse,  193  Mass.  203, 
Id  N.  E.  270.    Contra  as  to  record  of 


413 


CONCLUSIVE  EVIDENCE 


Vol.  3 


judgment  in  justice's  court.  Albie  v. 
Jones,  82  Ark.  414,  102  S.  W.  222; 
Montgomery  v.  Alden,  133  la.  675,  108 
N.  W.  234. 

269-6  Henderson  v.  Denious,  186 
Fed.  100,  108  C.  C.  A.  2-12;  Brum  v. 
Ivins,  154  Cal.  17,  96  P.  876;  Lord  v. 
Co.,  52  Fla.  313,  42  S.  585;  Oregon  S. 
L.  E.  Co.  V.  Dist.,  16  Ida.  578,  102  P. 
904;  Lang  v.  Dunn,  145  la.  363,  124  N. 
W.  192;  Eoberts  r.  Sandusky,  158  Mich. 
521,  123  N.  W.  39;  Pierce  v.  Pierce,  139 
Mo.  App.  416,  122  S.  W.  1147;  New 
York  V.  E.  Co.,  193  N.  Y.  543,  86  N.  E. 
565;  Nicholas  v.  Lord,  193  N.  Y.  388, 
85  N.  E.  1083;  Salemonson  v.  Thomp- 
son, 13  N.  D.  1S2,  101  N.  W.  320; 
Fant  V.  Sullivan  (Tex.  Civ.),  124  S.  W. 
691;  Bloom  r.  Oliver,  56  Tex.  Civ.  391, 
120  S.  W.  1101;  Cooper  v.  Co.,  35  Utah 
570,  102  P.  202. 

Contra,  Long  f.  Moore  (Tex.  Civ.),  126 
S.  W.  345. 

269-7  Messinger  t*.  Anderson,  171 
Fed.  785,  96  C.  C.  A.  445;  U.  S.  r. 
Sommers,  171  Fed.  57,  96  C.  C.  A.  299; 
Dempster  v.  Lansingh,  244  111.  402,  91 
N.  E.  488;  Pratt  r.  Griffin,  223  111.  349, 
79  N.  E.  102;  Dovle  v.  Co.,  80  Kan.  209, 

102  P.  496;  Dennis  V.  Alves  (Ky.),  117 
S.  W.  286;  Wells  r.  Blackman,  121  La. 
394,  46  S.  437;  Feigner  v.  Slingluff,  109 
Md.  474,  71  A.  978  (under  power  of 
sale  in  mortgage) ;  Lothrop  r.  Parke, 
202  :.[ass.  104,  88  N.  E.  666;  Kennedy 
V.  Ins.  Co.,  157  Mich.  411,  122  N.  W,. 
134;  Carpenter  v.  Auditor  Genl.,  144 
Mirh.  251,  107  N.  W.  878;  Cook  v.  Cook, 
124  Mich.  430,  83  N.  W.  96;  Munroe 
t\  Winegar,  128  Mich.  309,  87  N.  W. 
396;  Sweatman  v.  Dean,  86  Miss.  641, 
38  S.  231;  Hutchinson  r.  Patterson,  226 
Mo.  174,  126  S.  W.  403;  Miles  v.  Bal- 
lantine,  4  Neb.  (Unof.)  171,  93  N.  W. 
708;  Jones  r.  Danforth,  71  Neb.  722, 
99  N.  W.  495;  Ward  v.  Ward,  130  App. 
Div.  27,  114  N.  Y.  S.  326;  Eaves  v. 
Mullen,  25  Okla.  679,  107  P.  433; 
Weatherford  r.  McKay,  59  Or.  558,  117 
P.   969;    Tavlor    v.   Taylor,   54   Or.   560, 

103  P.  524;  Eandal  v.  Gould,  225  Pa. 
42,  73  A.  986;  Vick  v.  Vick,  126  N.  C. 
300,  35  S.  E.  257;  Harris  v.  Mason, 
120  Tenn.  668,  115  S.  W.  1146;  Crain  v. 
Ins.  Co.,  56  Tex.  Civ.  406,  120  S.  W. 
1098;  Eye  v.  Co.,  42  Tex.  Civ.  185,  95 
a.  W.  622;  Barrett  r.  McKinnev  (Tex. 
Civ.),  93  S.  W.  240;  Davis  r.  Eagland, 
42  Tex.  Civ.  400.  93  S.  W.  1090;  Flovd 
V.  Watkins,  34  Tex.  Civ.   3,  79   S.  W. 


612;  Scudder  v.  Cox,  35  Tex.  Civ.  416, 
80  S.  W.  872. 

Judgment  of  partition  under  void  stat- 
ute cannot  be  attacked  collaterally. 
Staats  V.  Wilson,  76  Neb.  204,  107  N. 
W.  230. 

269-8  Matter  of  Eiggs,  214  U.  S.  9; 
Lui  Lum  V.  U.  S.,  166  Fed.  106,  92 
C.  C.  A.  90;  In  re  Walrath,  175  Fed. 
243;  In  re  Harper,  133  Fed.  970;  Cra- 
mer V.  Co.,  93  Fed.  636,  35  C.  C.  A. 
508;  Greenwich  Ins.  Co.  v.  Co.,  142 
Fed.  944,  74  C.  C.  A.  114;  Pritchard 
V.  Fowler,  171  Ala.  662,  55  S.  147;  Eo- 
man  r.  Works,  156  Ala.  604,  47  S.  136 
(no  indebtedness  in  garnishment  pro- 
ceedings) ;  Logan  v.  Co.,  139  Ala.  548, 
36  S.  729;  Beckett  r.  Whittington,  92 
Ark.  230,  122  S.  W.  633;  King  v.  Pauly, 
159  Cal.  549,  115  P.  210;  Fox  v.  Work- 
man, 155  Cal.  201,  100  P.  246;  Page  v. 
Garver.  5  Cal.  App.  383,  90  P.  481;  Tag- 
gart  y.Fugel,  46  Colo.  401,  105  P.  1090; 
U.  S.  Co.  V.  P.,  44  Colo.  557,  98  P.  828; 
Dime  Sav.  Bk.  v.  McAlenney,  78  Conn. 
20S,  CI  A.  476;  Nalle  i\  Oyster,  36  App. 
Cas.  (D.  C.)  36;  Lippitt  v.  Albany,  131 
Ga.  629,  63  S.  E.  33;  Jones  v.  Smith, 
120  Ga.  642,  48  S.  E.  134;  Johnson  i: 
Klassett,  9  Ga.  App.  733,  72  S.  E.  174; 
Ward  V.  Museum,  241  111.  496,  89  N.  E 
731;  P.  v.  Small,  237  111.  169,  86  N.  E. 
733;  Wallace  v.  Tinnev,  145  la.  478, 
122  N.  W.  936;  Phillips  v.  Phillips,  69 
Kan.  324,  76  P.  842;  Smith  r.  Euehl, 
135  Kv.  264,  122  S.  W.  145;  Chadwick 
r.  Stiiphen,  105  Me.  242,  74  A.  50; 
Hanev  r.  Auditor  General,  165  Mich. 
681,  131  N.  W.  386;  Miller  v.  Peter, 
158  Mich.  336,  122  N.  W.  780;  Pieper  v. 
MacLaren,  106  Minn.  30,  118  N.  W.  60; 
Squaw  Creek  D.  Dist.  No.  1  v.  Turney, 
235  Mo.  80,  138  S.  W.  12;  Jones  v, 
Hubbard,  193  Mo.  147,  90  S.  W.  1137; 
Eoth  T.  Co.  V.  Co.,  146  Mo.  App.  1,  123 
S.  W.  513;  Podesta  v.  Binns,  69  N.  J. 
Eq.  387,  60  A.  815;  Newton  v.  Hunt, 
134  App.  Div.  325,  119  N.  Y.  S.  3,  mod. 
112  N.  Y.  S.  573,  af.  201  N.  Y.  599,  95 
N.  E.  1134;  Br-v-unt  v.  Turner,  126  App. 
Div.  .594,  110  N.  Y.  S.  596;  Nammack 
r.  Creelman,  130  N.  Y.  S.  211,  rev.  In 
re  Nammack,  66  Misc.  523,  123  N.  Y.  S. 
1063;  Earp  v.  Minton,  138  N.  C.  202, 
50  S.  E.  624;  Bovd  r.  Wallace,  10  N.  D. 
78,  84  N.  W.  760;  Krebs  H.  Co.  v.  Lives- 
ley,  55  Or.  227,  104  P.  3;  Haines  v.  Hall, 
209  Pa.  104,  58  A.  125;  Brandenburg 
r.  Brooke,  45  Pa.  Super.  490;  Probate 
Court  V.  Williams,  30  E.  I.  144,  73  A. 
382;   Earle  v.  Greenville,  84  S.  C.  193, 
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er,  S.  E.  10.jO;  ITolland  v.  Nance,  102 
Tex.  177,  114  S.  W.  :]4(i;  Kiuk  r.  Pixon 
(Tex.  Civ.),  127  S.  W.  L»10;  liarrcttc  v 
Wliitnov,  3C  Itah  o74,  lOG  P.  522; 
Holl.rook  V.  Quinlan  &  Co.,  84  Vt.  411, 
SO  A.  339;  IJawos  r.  Trigg,  110  Va. 
Ui.l,  ll.")  S.  E.  53S;  Krug  v.  Hendricks, 
54  Wash.  209,  102  P.  1049;  iMorriaon 
f.  Berlin,  37  Wash.  GOO,  79  P.  1114; 
Kolpack  V.  Kolimck,  12S  Wis.  1G9,  107 
N.  W.  4."7;  Fulton  r.  Pomcrov,  111  Wis. 
fif.n.  S7  X.  W.  S31. 

Civil  .iudgnieut  not  admissible  in  crim- 
inal case  a;jainst  same  tlefeiulant.  Wil- 
cox r.  S.,  S  Ga.  App.  oSG,  G9  S.  E.  lOSG. 
A  domestic  judgment  prior  in  time  to 
juilu'tiieiit  on  same  issue  between  same 
paiti'^s  in  another  state,  is  conclusive 
of  rijzhts  of  parties,  though  prior  .iudg- 
nient  not  ]>leaded  in  subsequent  action. 
Grimm  r.  Barrington,  109  Mo.  App.  35, 
S4  S.  W.  357. 

270-9  Mound  Citv  Co,  v.  Castleman, 
187  Fed.  921,  110  C.  C.  A.  55,  of.  177 
Fed.  510;  Wood  v.  Browning,  176  Fed. 
273,  100  C.  C.  A.  101;  Mound  Citv  Co. 
f.  Castleman,  117  Fed.  510;  Hall  &  Far- 
le.v  r.  Co.,  173  Ala.  510,  5G  S.  235; 
Merchant  v.  Gebhart.  94  Ark.  Ill,  125 
S.  W.  G50;  Allen  v.  Allen,  159  Cal.  197, 
113  P.  160;  Swamp  L.  Dist.  r.  Biumen- 
berg,  156  Cal.  539,  106  P.  392;  Bluthen- 
thal  V.  Bigbie,  33  App.  Cas.  (D.  C.) 
209;  National  Bk.  of  Wilmington  & 
Brandvwine  v.  E,  Co.,  9  Del.  Ch.  258, 
81  A.  70;  Prall  r.  Prall,  58  Fla.  496, 
50  S.  867;  Terriman  r.  Gillespie,  250  111. 
369.  95  N.  E.  495;  South  Park  Conirs. 
r.  Co..  24S  111.  299,  96  N.  E.  910; 
Keithlcy  r.  Stevens,  142  111.  App.  406; 
In  re  Appleman  (Ind.),  94  N.  E,  566; 
United  ().  &  G.  Co.  r.  Alberson,  43  Ind. 
App.  62G,  88  N.  E.  359;  United  0.  & 
G.  Co.  V.  Ellsworth,  43  Ind.  App.  670, 
88  N.  E.  362;  Smith  L.  Co.  v.  Sisters, 
116  la.  454.  125  N.  W.  214;  .lefTerson, 
Noves  &  Brown  f.  Bk.,  144  Kv.  62,  13S 
S.  "W.  308;  Elswick  r.  Matney,  132  Kv. 
294,  116  S.  W.  718:  Stouffer  v.  Wolf- 
kill,  114  Md.  603,  80  A.  300;  Harring- 
ton V.  Huff,  155  Mich.  139,  118  N.  W. 
924;  Kimball  r.  E.  Co.,  94  ^fiss.  396, 
48  S.  230;  Thornton  r.  Natchez,  SS 
Miss.  1,  41  S.  498;  Cantwell  r.  John- 
son. 236  Mo.  575,  139  S.  W.  365;  Jones 
r.  Edsman,  223  Mo.  312.  122  S.  W. 
1047;  Gardner  r.  Co.,  154  Mo.  App.  666, 
135  S.  W.  1023;  Pennington  C.  Bk.  r. 
Banman,  87  Neb.  25.  126  N.  W.  654; 
S.  r.  Corron.  73  X.  11.  434.  62  A.  1044; 
Jn  re  Walsh's  Est.   (N.  J.  L.),  74  A. 


563;  BischoCf  r.  Packard,  129  N.  Y.  S. 
2oS;  Kennedy  v.  New  York,  127  App. 
Div.  89,  111  N.  Y.  S.  61;  Kogers  f.  Co., 
104  App.  Div.  630,  93  N.  Y.  S.  1145; 
Brown  r.  Mathcwson,  71  Misc.  110,  129 
N.  Y.  S.  907;  Bell  v.  Co.,  150  N.  C. 
Ill,  63  S.  E.  G80;  S.  v.  Willis,  19  N.  D. 
209,  124  N.  W.  706;  Strangward  f.  Co., 
82  0.  St.  121,  91  N.  E.  9S8;  El  Reno 
City  V.  Co.,  25  Okla.  648,  107  P.  163; 
In  ro  Columbia,  N.  &  L.  R.  Co.,  89  S. 
C.  407,  71  S.  E.  1013;  Jenkins  v.  R. 
Co.,  89  S.  C.  408,  71  S.  E.  1010;  Green- 
wood D.  Co.  V.  Co.,  81  S.  C.  516,  62  S. 
E.  840;  Kellev  v.  Co.,  22  S.  D.  406, 
118  N.  W.  696;  Keith  r.  Alger,  114 
Tenn.  1,  85  S.  W.  71;  Richardson  r. 
Trout  (Tex.  Civ.),  135  S.  W.  677;  Pea- 
cock r.  Coltrane  (Tex.  Civ.),  116  S.  W. 
3S9;  Findlav  v.  Longe,  81  A't.  523,  71 
A.  829;  Miller  v.  Smith,  109  Va.  651, 
64  S.  E.  956;  S.  v.  Super.  Ct.,  62  Wash. 
556,  114  P.  427;  Stav  r.  Stav,  53  Wash. 
534,  102  P.  420;  Chapman 'r.  Parsons, 
66  W.  Va.  307,  66  S.  E.  461;  Boring  f. 
Ott,  138  Wis.  260,  119  N.  W.  865. 
Comp.  Kammann  v.  Barton,  23  S.  D. 
442,  122  N.  W.  416. 

Contra. — Hoffman  r.  Shoemaker,  69  W. 
Va.  233,  71  S.  E.  198. 
Matters  not  incidental  or  essential  to 
issues,  not  coniludcd.  Brennan  r.  Co., 
45  Colo.  248,  100  P.  412. 
Recital  in  decree  cause  retained  for 
further  proceedings,  though  maile  after 
a  prior  decree  which  said  nothing  of 
suf-h  retention,  is  conclusive.  Settle  v. 
Settle,  141  N.  C.  553,  54  S.  E.  445. 
Finding  decedent  left  property  within 
jurisdiction,  conclusive.  .Tordan  V,  R. 
Co.,  125  Wis.  581,  104  N.  W.  803. 
271-10  Groton.B.  &  M.  Co.  r.  Co., 
136  Fed.  27,  68  C.  C.  A.  577;  Alaska  C. 
Co.  f.  Debnev,  2  Alaska  303;  Hand  v. 
Haughland,  87  Ark.  105,  112  S.  W. 
184;  In  re  James'  Est.,  99  Cal.  374, 
33  P.  1122,  37  Am.  St.  60;  Ropes  r. 
Goldman,  52  Fla.  630,  42  S.  322;  Curtis 
V.  Mansfield,  132  Ga.  444,  64  S.  E.  327; 
Plmnmer  V.  Wells,  6  Ind.  Tv.  189,  90 
S.  W.  303;  Wood  r.  Wood,  143  Ta.  440, 
121  N.  W.  1090;  Bovd  r.  Tavlor,  195 
Mass.  272,  81  N.  E.  277;  Curtis  r. 
Board,  154  Mich.  646,  118  N.  W.  618; 
S.  r.  Whittier,  108  Minn.  447,  122  N. 
W.  319;  Plains  L.  &  T.  Co.  r.  Lynch, 
3*^  Mont.  271,  99  P.  847;  Burke  r.  Assn., 
25  Mont.  315,  64  P.  S7f>,  87  Am.  St.  416; 
Minnesota  T.  'Mfg.  Co.  r.  I/Ileureux, 
^2  Neb.  692,  118  N.  W.  565;  Miles  r. 
Ballantine,  4  Neb.   (Unof.)    174,  93  N, 
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W.  708;  Ayres  f.  Duggan,  57  Xeb.  750, 
78  N.  W.  29();  McDevitt  f.  Conuell,  71 
N.  J.  Eq.  119,  63  A.  504;  In  re  Pat- 
rick, 13&  App.  Div.  450,  120  N.  Y.  S. 
1006;  May  v.  Getty,  140  N.  C.  310,  53 
S.  E.  75;  Altman  v.  Dist.,  35  Or.  85,  5G 
P.  291,  76  Am.  St.  468;  Baker  v.  Bak- 
er, 26  Pa.  Super.  553;  Moore  v.  Hans- 
com  (Tex.),  106  S.  W,  876;  Templeton 
r.  Ferguson,  89  Tex.  47,  33  S.  W.  329; 
Bouldin  v.  Miller,  87  Tex.  359,  28  S.  W. 
940;  Chappell  v.  Chappell,  45  Wash. 
652,  89  P.  166. 

Court  minutes  and  files  inadmissible  to 
impeach  record.  Ballcrino  V.  Court,  2 
Cal.  App.  759,  84  P.  225. 
271-11  White  v.  Martin,  2  Alaska 
495;  Baldwin  V.  Foster,  157  Cal.  643, 
108  P.  714;  Koehler  v.  Co.,  146  Cal. 
335,  80  P.  73;  Smith  1>.  Schlink,  44 
Colo.  200,  99  P.  566;  Medina  r.  Medina, 
22  Colo.  146,  43  P.  1001;  Huntington 
r.  Co.,  78  Conn.  35,  61  A.  59;  Van  Dvke 
r.  Van  Dvke,  125  Ga.  491,  54  S.  E.  537; 
McFall  V.  Kirkpatrick,  236  111.  281,  86 
N.  E.  139;  Ayres  r.  Deering,  76  Kan. 
149,  90  P.  794;  Clevenger  v.  Figlev,  68 
Kan.  699,  75  P.  1001 ;  Disman  v.  Flip- 
pin  (Ky.),  116  S.  W.  740;  S.  v.  Co.,  109 
Minn.  185,  123  N.  W.  412;  Alabama 
E.  Co.  p.  Thomas,  86  Miss.  27,  38  S. 
770;  S.  V.  Broaddus,  216  Mo.  336,  115 
S.  W.  1018;  Zielda  F.  I.  Co.  v.  Co.,  143 
Mo.  App.  357,  126  S.  W.  788;  Van  Stew- 
art  V.  Miles,  105  Mo.  App.  242,  79  S.  W. 
988;  Kazebeer  v.  Xunemaker,  82  Neb. 
732,  118  N.  W.  646;  Clark  r.  Parks, 
75  Neb.  676,  106  N.  W.  770;  Tonnele 
r;.  Wetmore,  195  N.  Y.  436,  88  N.  E. 
1068;  Reich  v.  Cochran,  105  App.  Div. 
542,  94  N.  Y.  S.  404;  Union  S.  Bk.  v. 
Co.,  79  O.  St.  89,  86  N.  E.  478;  Cier- 
linski  V.  Eys.,  225  Pa.  312,  74  A.  172; 
Rhepard  v.  Pesquera,  1  P.  R.  Fed.  516; 
Wilkins  r.  McCorkle,  112  Tonn.  n«8, 
80  S.  W.  834;  Keller  v.  Co.  (Tex.  Civ.), 
127  S.  W.  888;  Penn  r.  Case,  36  Tex 
Civ.  4,  81  S.  W.  349;  Campbell  r.  Up- 
Bon  (Tex.  Civ.),  81  S.  W.  358;  S.  i\  Co., 
55  Wpsh.  1,  103  P.  426;  Ciccrello  v. 
E.  Co.,  65  W.  Va.  439,  64  S.  E.  621. 
Unauthorized  appearance  of  attorney 
may  not  be  shown.  Scott  r.  Eovston, 
223  Mo.  568,  123  S.  W.  454,  opinion 
refers  to  many  cases  to  contrary. 
Death  of  party  pending  judgment  does 
not  artVct  rule,  though  fact  not  brought 
to  court's  notice.  S.  r.  Eilev,  219  Mo. 
667,  lis  S.  AV.  647.  Covir'a  if  party 
dead  when  suit  instituted.  S,  v.  Riley, 
Bopra. 


272-12  Higgins  r.  Eaton,  ISS  Fed. 
93S;  Meyer  R.  Co.  v.  R.  Co.,  174  Fed. 
731  (judgment  of  state  court  against 
federal  receiver  in  federal  court) ;  Al- 
bright V.  :\[ickev,  99  Ark.  147,  137  S. 
W.  568;  McCarthy  v.  Troll,  90  Ark.  199, 
118  S.  W.  416;  Murdock  v.  Murdock, 
81  Conn.  681,  72  A.  290;  Propper  v. 
Owens,  136  Ga.  787,  72  S.  E.  242;  Hil- 
ton r.  Stewart,  15  Ida.  150,  96  P.  579; 
Tomlin  v.  Woods,  125  la.  367,  101  N.  W. 
135;  MeCabe  v.  R.  Co.,  136  Kv.  674, 
124  S.  W.  892;  Thompson  f.  William- 
son, 67  N.  J.  Eq.  212,  58  A.  602;  In 
re  Curtiss,  137  App.  Div.  584,  122  N. 
Y.  S.  468;  Marsh  v.  R.  Co.,  151  _N.  C. 
160,  65  S.  E.  911;  Levison  v.  Blumen- 
thal,  25  Pa.  Super.  55;  Morrow  r.  R. 
Co.,  84  S.  C.  224,  66  S.  E.  186;  Brvan 
V.  Nash,  no  Va.  320,  66  S.  E.  69. 
Record  of  conviction,  not  conclusive  in 
civil  action.  In  re  Ebbs,  150  N.  C.  44, 
63  S.  E.  190. 

272-13  Eau  Claire  Nat.  Bk.  r.  Ben- 
son,  128  Fed.  277,  63  C.  C.  A.  591; 
Israel  r.  Israel,  130  Fed.  237;  Mcllat- 
ton  V.  Rhodes,  143  Cal.  275,  76  P.  1036; 
In  re  Hancock's  Est.,  156  Cal.  804,  106 
P.  58;  Stull  v.  Veatch,  236  111.  207, 
86  N.  E.  227;  MacDonald  v.  Dexter, 
234  111.  517,  85  N.  E.  209;  Reilly  v. 
Cooper,  119  111.  App.  347;  Leathe  v. 
Thomas.  109  111.  App.  434;  Harmon  v. 
Best,  174  Ind.  323,  91  N.  E.  19  (federal 
.judgment) ;  Roberts  v.  Leutzke,  39  Ind. 
App.  577,  78  N.  E.  635;  Cuvkendall  r. 
Doe,  129  la.  453,  105  N.  W.'69S;  Hazel 
r.  Jacobs,  78  N.  J.  L.  459,  75  A.  903; 
Swing  v.  Kaufman,  115  N.  Y.  S.  143; 
Richardson  &  B.  Co.  v.  Stove  Co.,  28 
T'tnh  85,  77  P.  1. 

Judgments  of  federal  courts  given  same 
efToct  in  state  courts.  Thornton  v. 
Natchez,  88  Miss.  1,  41  S.  498. 
272-14  Haddock  r.  Haddock,  201  U. 
S.  562;  Harding  r.  Ha  riling,  198  U.  S. 
317;  Coram  r.  Ingersoll,  148  Fed.  169, 
78  C.  C.  A.  303;  Lamb  r.  Co.,  132  Fed. 
434,  65  C.  C.  A.  570,  67  L.  R.  A.  558; 
Jordan  V.  Muse,  88  Ark.  587,  115  S.  W. 
162;  Forrest  v.  Fev,  218  111.  165,  75  N. 
E.  789,  1  L.  R.  A.  (N.  S.)  740;  Bleak- 
ley  r.  Barclay,  75  Kan.  462,  89  P.  906, 
id  L.  R.  A.  (N.  S.)  230;  Wevburn  v. 
Watkins.  90  Miss.  728,  44  S.  145;  El 
Capitan  L.  &  C.  Co.  v.  Lees,  13  N.  M. 
407,  S6  P.  924:  Gleason  r.  Ins.  Co..  1 '^O 
N.  Y.  100,  81  N.  E.  777;  In  re  Curtiss, 
134  App.  Div.  547,  119  N.  Y.  S.  556; 
Johnson  r.  Co.,  65  ^risc.  332,  119  N.  Y. 
S.  639;  Blumlo  I'.  Kramer,  14  Okla.  366, 
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79  P.  215;  Levison  v.  Bluinentlial,  2") 
Pa.  Su]>or.  55. 

Domestic  judgment  cnnnot  ho  collat- 
erally attacked  if  reiulerod  during  poii- 
deiicj'  of  action  in  another  state  V)y 
.iudgrnicnt  tliercin  ol)tained,  former  not 
having  been  before  foreign  tribunal. 
In  re  McNeil's  Est.,  153  Cal.  333,  100 
P.  li>S6. 

Adjudication  testimony  insufficient  to 
establish  cause  of  action,  no  wciL'lit  on 
retrial.  Sticht  i\  Co.,  105  N.  Y.  70, 
S7  N.  E.  SOL 

273-15  Edelstein  r.  U.  S.,  149  Fed. 
636,  79  C.  C.  A.  328;  ITibernia  S.  &  L. 
Soe.  V.  Boyd,  155  Cal.  193,  100  P.  239; 
In  re  McNeil's  Est.,  155  Cal.  333,  ino 
P.  10S6;  Welsh  t\  Koch,  4  Cal.  App. 
571,  SS  P.  604;  Collins  v.  M.aude,  144 
Cal.  289,  77  P.  945;  Mortgage  T.  Co.  r. 
Redd,  3S  Colo.  458,  88  P.  473;  Roberts 
r.  Leutzke,  39  Ind.  App.  577,  78  N.  E. 
635;  Mavnard  r.  Waidlich,  156  Ind.  562, 
60  N.  E.  34S;  Mengel  r.  Mengel,  145  la, 
737,  120  N.  W.  72;  Horner'  i\  Schin- 
stock,  80  Kan.  136,  101  P.  996;  McDer- 
niott  V.  Gray,  198  Mo.  266,  95  S.  W. 
431;  Kelly  v.  Gebhart,  ISO  Mo.  588,  79 
S.  W.  427;  Carr  v.  Barnes,  138  Mo.  App. 
264,  120  S.  W.  705;  Gulling  r.  Bk.,  29 
Nev.  257,  89  P.  25;  Palmer  r.  Board,  77 
N.  J.  L.  143,  71  A.  285;  Schlosser  v. 
Beemer,  40  Or.  412,  67  P.  299;  Bk.  v. 
Richardson,  34  Or.  518,  54  P.  359,  75 
Am.  St,  664;  Oviatt  v.  Brownell,  221 
Pa.  452,  70  A.  785;  Rve  v.  Co.,  42  Tex, 
Civ,  185,  95  S.  W.  "622;  Kruegel  V. 
Stewart  (Tex.  Civ.),  SI  S.  W.  365, 
See  Roach  v.  Curtis,  115  App,  Div,  763, 
101    N.  Y.   S.   333. 

Judge  cannot  testify  as  to  grounds  on 
which  he  acted. — Blue  Mountain  I.  & 
S.  Co.  V.  Portner,  131  Fed.  57,  65  C. 
C.  A.  203. 

Judgment  entered  pursuant  to  agree- 
ment by  attorney  unauthorizedly  a]i- 
pointed  by  court  to  represent  defen- 
dant, within  rule.  Barrett  r.  McKin- 
ney  (Tex.  Civ.),  93  S.  W.  240. 
Recitals  as  to  issue  joined,  conclusive, 
Pabst  B.  Co,  V.  Erdreich,  158  Ala.  147, 
48  S.  306. 

273-16  S,  V.  Wober,  96  Minn,  422, 
105  N.  W,  490, 

273-18  Blue  Mountain  I,  &  S.  Co. 
r.  Portner,  131  Fed.  57,  65  C.  C.  A.  295; 
aav  V.  Bilbv,  72  Ark.  101,  78  S.  W. 
749;  Ballard  v.  Hunter,  74  Ark.  174, 
85  S.  W.  252;  Johnson  t'.  Lesser,  76 
Ark.  465,  91  S.  W.  763;  Waldron  v. 
Taenzer,    79    Ark.    16,    94    S.    W.    925; 


In  re  Davis,  151  Cal.  318,  S6  P.  183, 
90  P,  711;  Crawford  v.  McDonald,  88 
Tex.  626,  33  S,  W.  325;  Davis  f.  Rag- 
land,  42  Tex.  Civ.  400,  93  S.  W.  DOO; 
Douglas  r.  S.,  5S  Tex,  Cr.  122,  124  S, 
\V,  033  (recital  of  service  in  judgment). 
Centra,  Minnesota  T.  Mfg.  Co.  r. 
L'lleiireaux,  82  Neb.  693,  118  N.  W.  363 
(when  whole  record  shows  service  not 
made).  See  Cohen  v.  Portland  Lodge, 
132  Fed.  337,  81  C.  C,  A.  483;  Bab- 
cock  r.  WolfTarth,  35  Tex.  Civ.  .512,  80 
S.  W,  642, 

In  New  York  and  Missouri  the  want 
of  jurisdiction  to  render  particular 
judgment  may  always  be  directly  or 
collaterally,  except  where  jurisdiction 
de]iends  on  a  fact  litigated  and  is  ad- 
judged in  favor  of  party  who  avers 
jurisdiction,  O'Donoghue  v.  Boies,  159 
"N.  Y.  87,  99,  53  N,  E.  537.  See  llinklo 
V.  Lovelace,  204  Mo.  208,  102  S.  W. 
1015;  Jewett  v.  Boardman,  181  Mo.  647, 
81  S.  W.  186;  P.  V.  Connor,  142  N.  Y. 
130,  36  N.  E.  807. 

Recitals  in  judgments. — Tf  judgment 
recites  defendant  had  been  served,  bal- 
ance of  record  cannot  be  received;  but 
if  it  is  silent  as  to  service,  or  recites 
a  citation  which  is  void,  or  specifies 
method  of  citation,  record  is  competent 
to  sustain  or  overthrow  it.  Dunn  V. 
Tavlor,  42  Tex.  Civ.  241,  94  S.  W.  347; 
Lutcher  r.  Allen,  43  Tex.  Civ.  102,  95 
S.  W.  572.  Recital  of  jurisdictional 
facts  raises  presumption  of  regularity, 
Wallace  r.  Adams,  143  Fed.  716,  74  C. 
C.  A.  540.  If  judgment  silent  as  to 
necessary  afTidavit  of  service,  but  rec- 
ord aflirmatively  shows  insufiicient  af- 
fidavit, presumption  in  favor  of  judg- 
ment is  overthrown.  Stoneman  V.  Bil- 
by,  43  Tex,  Civ,  203,  96  S.  W.  oD.  Re- 
cital going  beyond  question  as  issue, 
disregarded.  Gray  t.  Russell,  41  Tex. 
Civ.  526,  91  S.  W.'  235, 
The  record  which  may  be  consulted  con- 
sists, at  least,  of  petition,  citation  and 
return.  Parol  evidence*  incompetent. 
Lutcher  r,  Allen,  43  Tex,  Civ,  102,  95 
S.  W.  572. 

Silence  of  judgment  as  to  jurisdiction- 
al facts  not  ground  of  collateral  at- 
tack. Craig  r.  Somers,  55  N.  J.  L.  525, 
27  A.  639;  McDevitt  v.  Connell,  71  N. 
J.  Eq.  119.  63  A.  504, 
In  case  of  a  variance  between  the  judg- 
ment and  the  return  as  to  who  was 
served,  recital  in  judgment  will  j)revail. 
Livingston  v.  Co.,' 77  Ark.  379,  91  S.  W. 
752. 


416 


CONCLUSIVE  EVIDENCE 


Vol.  3 


274-19  Cormaek  v.  Marshall,  211  111. 
519,  71  N.  E.  1077,  67  L.  E.  A.  787; 
Mahon  v.  P.,  218  111.  171,  75  N.  E.  768; 
Bleakley  v.  Barclay,  75  Kan.  462,  89 
P.  906,  10  L.  R.  A.  (N.  S.)  230;  Saeo 
Brick  Co.  v.  Mfg.  Co.,  207  Mass.  312, 
93  N.  E.  629;  S.  v.  Wilson,  216  Mo.  215, 
llo  S.  W.  549;  Charles  f.  R.  Co.,  124 
Mo.  App.  293,  101  S.  W.  680;  S.  r.  Mul- 
loy.  111  Mo.  App.  679,  86  S.  W.  569; 
Kolpack  r.  Kolpack,  128  Wis.  169,  107 
N.  W.  457. 

Eecord  decisive  so  far  as  its  speaks, 
but  so  far  as  is  consistent  with  it 
parol  testimony  is  competent  to  show 
what  was  involved,  considered  and  es- 
tablished. Stone  f.  R.  Co.,  75  Kan. 
600,  90  P.  251;  Gulling  f.  Bk.,  29  Nev. 
257,  89  P.  25. 

Not  conclusive  as  to  domicil  of  dece- 
dent. Frame  r.  Thormann,  102  Wis. 
17,  653,  79  N.  W.  39,  176  U.  S.  350. 
Collateral  issues  not  within  doctrine. 
Lowe  V.  Ozmun,  3  Cal.  App.  387,  86  P. 
729. 

Appointment  of  administrator  may  be 
attacked  collaterally  in  a  criminal  case 
involving  offense  committed  in  con- 
nection therewith.  U.  S.  v.  Bradford, 
148  Fed.  413. 

Eule  in  suits  for  infringements  of  pat- 
ents.—See  Davis  &  R.  Co.  v.  Co.,  164 
Fed.  191. 

274-20  Coram  v.  Ingersoll,  148  Fed. 
169,  78  C.  C.  A.  303;  Haug  r.  R.  Co., 
102  Fed.  74,  42  C.  C.  A.  167;  In  re 
Revnolds,  133  Fed.  585;  Prall  v.  Prall, 
58  Fla.  496,  50  S.  867;  Wolfe  v.  Co., 
6  Ga.  App.  410,  65  S.  E.  62;  Hunt  v. 
Phillips,  131  Kv.  656,  115  S.  W.  758; 
Marsh  r.  R.  Co.,'  151  N.  C.  160,  65  S.  E. 
911;  El  Reno  City  v.  Co.,  25  Okla.  648, 
107  P.  163;  Hodge  f.  Lumb.  Corp.,  90 
S.  C.  229,  71  S.  E.  1009;  Jefferson  v. 
Scott  (Tex.  Civ.),  135  S.  W.  705;  S.  v. 
Superior  Court,  62  Wash.  556,  114  P. 
427. 

Judgment  on  demurrer  not  res  ad.i'udi- 
cata  on  the  facts.  St.  Aubin  l".  Citv, 
31  0.  C.  C.  106.  But  see  S.  r.  Super. 
Ct.,  62  Wash.  556,  114  P.  427  (dismissal 
on  a  ground,  among  others,  that  reached 
the   merits). 

274-21  Last  Chance  M.  Co.  v.  Co., 
157  U.  S.  683;  Plant  v.  Co.,  174  Fed. 
852;  Hearn  v.  Avres,  77  Ark.  497,  92 
S.  W,  768;  Brum  r.  Ivins,  154  Cal.  17, 
96  P.  876;  Sacramento  Bk.  v.  Mont- 
gomery, 146  Cal.  745.  SI  P.  138;  Countv 
Bk.  V.  Jack,  148  Cal.  437,  S3  P.  705; 
Robinson  v.  Blood,  151  Cal.  504,  91  P. 


258;  San  Gabriel  V.  Bk.  v.  Co.  (Cal. 
App.),  86  P.  727;  Duffy  v.  Franken- 
berg,  144  111.  App.  103;  Tootle  v.  Mc- 
Clellan,  7  Ind.  Tv.  64,  103  S.  W.  766, 
12  L.  R.  A.  (X!  S.)  941;  Andres  r. 
Schlueter,  140  la.  389,  118  N.  W.  42n-, 
Tomlin  V.  Woods,  125  la.  367,  101  X. 
W.  135;  Ruppin  t\  McLachlan,  122  la. 
343,  98  N.  W.  153;  Fidelitv  &  D.  Co.  r. 
Neely,  122  La.  1036,  48  S.  446  (com- 
promise) ;  Sodini  r.  Sodini,  94  Minn. 
301,  102  N.  W.  861;  Bennett  v.  Demp- 
sev,  94  Miss.  406,  48  S.  901;  Burke  r. 
Assn.,  25  Mont.  315,  64  P.  879,  87  Am. 
St.  416;  Kohly  t.  Fernandez,  118  X.  Y. 
S.  163,  af.  201  N.  Y.  561,  95  X.  E. 
1131;  Monroe  v.  Turner,  114  App,  Div. 
634,  100  X.  Y.  S.  27;  Phillips  v.  Min. 
Co.,  27  S.  D.  350,  131  N.  W.  308. 
Default  judgment  is  conclusive  only  as 
to  matters  well  pleaded.  Pence  v.  Long, 
38  Ind.  App.  63,  77  X.  E.  961;  Allen  v. 
Rice,  16  Ind.  App.  572,  45  X.  E.  800: 
Barton  r.  Anderson,  104  Ind.  578,  4 
X.  E.  420. 

In  New  York  jurisdiction  to  render 
domestic  default  judgment  may  be  in- 
quired into.  In  re  McGarren,  112  App. 
Div.  503,  98  N.  Y.  S.  415. 
274-22  Bk.  of  Pine  Bluff  r.  Levi,  90 
Ark.  166,  118  S.  W.  250,  order  confirm- 
ing judicial  sale. 

Ejectment. — Lvon  r.  Bursev,  36  App. 
Cas.  (D.  C.)  235;  Witte  r."Storm,  236 
Mo.  470,  139  S.  W.  384. 
274-23  Griffis  r.  Bk.  (Ind.  App.),  79 
X.  E.  230;  Howard  r.  Howard,  133  Ky, 
568,  118  S.  W.  367  (by  agreement); 
Fluker  v.  De  Grange,  117  La.  331,  41 
S.  591;  Harrington  r.  Dickinson,  155 
Mich.  161,  118  X.  W.  931;  In  re  Dough- 
ertv's  Est.,  34  Mont.  330,  86  P.  38; 
Wabaska  E.  Co.  v.  Blue  Springs,  84 
Xeb.  577,  122  X.  W.  21;  Bovlan  r. 
George,  133  App.  Div.  514,  117  X.  Y. 
S.  573  (interlocutory  judgment  in  par- 
tition); Farmers'  S.  Bk.  v.  Stephenson, 
23  Okla.  69",  102  P.  992  (confession); 
Dillen  v.  Dillon,  221  Pa.  435,  70  A.  806. 
Civil  judgment  as  evidence  in  criminal 
case.  See  Wilcox  v.  S.,  8  Ga.  App.  536, 
69  S.  E.  1086. 

Interlocutory  orders  not  subject  to  col- 
lateral attack.  Harrah  v.  S.,  38  Ind. 
App.  495.  76  X.  E.  443,  77  X.  E.  747; 
Gates  V.  Paul,  127  Wis.  628,  107  X,  W. 
492. 

Judgments  by  confession  within  rule, 
and  will  be  given  effect  in  another 
state  though  its  laws  do  not  recognize 
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them.     Cuykomlall  r.  Doe.,  129  la.  4.53, 
10.5  N.  W.'  O.MS. 

Judgments  by  consent  within  principle, 
liaiding  r.  Harding,  198  U.  S,  317; 
O'Oonnell  r.  R.  Co.,  184  111.  308,  ol3  N. 
E.  355;  Jones  r.  Hubbard,  193  ^lo.  147, 
90  S.  W.  1137;  Baldwin  r.  Riee,  44 
Misc.  C4,  89  N.  Y,  S.  738;  Harris  v. 
Harris,  S2  Vt.  199,  72  A.  91l'. 
iS74-24  Whitcoinb  v.  Wiiite,  214  U. 
S.  15  (land  department);  Asbestos,  ete. 
Co.  r.  Co.,  184  Fed.  620;  Leung  Jun 
r.  U.  S.,  171  Fed.  413,  9(i  C.  C.  A.  309: 
Peoi.le's  U.  S.  Bk.  v.  Gilson,  IGl  Fed. 
286,  88  C.  C.  A.  332  (postmaster  gen- 
eral); Emmons  v.  U.  S.,  175  Fed.  514 
(land  department);  In  re  Herbst,  32 
App.  Cas.  (D.C.)  269  (commissioner  of 
patents) ;  Carroll  v.  Halhvood,  31  App. 
Cas.  (D.  C.)  165;  United  G.  Mines  v. 
County,  12  Ariz.  217,  100  P.  774;  Chap- 
man &  Co.  r.  Wilson,  91  Ark.  30,  120  S. 
W.  391;   league  r.  Board,  156  Cal.  351, 

104  P.  581  (city  council's  action  on 
election  petition) ;  Northern  Colo.  I. 
Co.  r.  Pouppirt,  47  Colo.  490,  108  P.  23 
(county  commissioners  and  water 
rates);"  Oregon  S.  L.  R.  Co.  v.  Dist.,  16 
Ida.  578,  102  P.  904;  Southern  Indiana 
D.  Co.  r.  Com.,  172  Ind.  113,  87  N.  E. 
966;  Davis  v.  Hert,  46  Ind.  App.  242, 
90  N.  E.  634;  School  Dist.  v.  Wolf,  78 
Kan.  805,  98  P.  237;  Democratic  Ex. 
Com.  r.  Dougherty,  134  Ky.  402,  120  S. 
W.  343  (part.y  committee  concerning 
primary  election) ;  Hatten  v.  Turman, 
30  Ky.  L.  R.  194,  97  S.  W.  770;  S.  v. 
Co.,  109  Minn.  185,  123  X.  W.  412 
(state  auditor's  certificates  of  sale  of 
land);  In  re  Ford,  157  Mo.  App.  141, 
137  S.  W.  32;  S.  c.  Court,  137  Mo.  App. 
698,  119  S.  W.  1010;  Sowerwine  V.  Dist., 
85  Neb.  687,  124  N.  W.  118;  S.  v.  Cor- 
ron,  73  N.  H.  434,  62  A.  1044;  Sher- 
burne V.  Portsmouth,  72  N.  H,  539,  58 
A.  38;  Pittsfield  r.  Exeter,  69  N.  H. 
336,  41  A.  82;  McCarter  v.  Co.,  78  N. 
J.  L.  394,  75  A.  211;  Shearman  r.  Cam- 
eron, 78  N.  J.  Eq.  532,  80  A.  54.5,  mod. 
76  N.  J.  Eq.  426,  74  A.  979;  In  re 
Heaney's  Est.,  125  App.  Div.  619,  110 
N.  Y.  S.  80;  Thomas  r.  Gilbert  (Or.), 
101  P.  393  (comi)troller  of  currency); 
Tore  V.  Dist.,  225  Pa.  236,  74  A.  60; 'st. 
Louis,  etc.  R.  Co.  v.  Thom]>son,  102  Tex. 
89,  113  S.  W.  144  (beneficial  society); 
Ex  parte  Koen,  58  Tex.  Cr.  279,  125 
S.  W.  401;  S.  r.  Howard,  83  Vt.  6,  74 
A.  392  (state  auditor's  allowance  of 
claims);    S.    r.   Heustnn,   56   Wash.    268, 

105  P.  474, 


Contra  as  to  allowance  of  claims  by 
county  commissioners.  Bell  County  t?. 
Felts  (Tex.  Civ.),  120  S.  VV.  106.5. 
Church  judicatories  within  rule.  First 
P.  Church  v.  Church,  245  111.  74,  91  i\. 

E.  761. 

Conclusiveness  of  finding  by  incorpor- 
ators of  amount  subscribed  for  cajiital 
stock.  See  Louisiana  P.  E.  Co.  v.  Knen- 
zel,  108  Mo.  A]. p.  105,  82  S.  W.  I(i99. 
But  one  inquest  on  same  tody. — Mot- 
<;mii  r.  Countv,  3  Cal.  App.  454,  86  1' 
720. 

274-25  Victor  Talking  Mach.  Co.  v. 
Graphaphone  Co.,  189  Fed.  359,  af.  190 
Fed.  1023;  Manhattan  T,  Co.  v.  Trac- 
tion Co.,  188  Fed.  1006;  Farr  v.  Land 
Co.,  188  Fed.  10,  110  C.  C.  A.  160,  rev. 
170  Fed.  644;  Connor  v.  Kimball,  186 
Fed.  458,  107  C.  C.  A.  436;  Street 
Grading  Dist.  No.  60  i\  Hagadorn,  186 
Fed.  451,  108  C.  C.  A.  429;  Mankato  r. 
Co.,  142  Fed.  329,  73  C.  C.  A.  439;  Hall 
&  Farlev  v.  Co.,  173  Ala.  398,  56  S. 
235;  Marsh  v.  Fricke,  1  Ala.  App.  649. 
56  S.  110;  Davis  v.  Beauchamp,  99  Ark, 
4v-)4,  138  S.  W.  636;  Second  Nat.  Bk. 
r.  Bk.,  99  Ark.  386,  138  S.  W.  472; 
Flowers  v.  Reece,  92  Ark.  611,  123  S. 
W.  773;  Page  v.  Co.,  145  Cal.  578,  79 
P.  278;  P.  V.  Curtice,  50  Colo.  503,  117 
P.  357;  Hull  v.  Burr,  61  Fla.  625,  55 
S.  852;  Clayton  v.  Clayton,  250  in.  433, 
95  N.  E.  480;  Ferriman  v.  Gillespie,  250 
111.  369,  95  N.  E.  495;  Hutchinson  v. 
Hutchinson,  250  111.  170,  95  N.  E.  143; 
.McFall  V.  Kirkpatrick,  236  111.  281,  86 
N.   E.   139;    International  Forw.   Co.   v. 

F.  Rosati  &  Co.,  156  111.  App.  339; 
Francis  V.  Bridges,  152  111.  App.  630; 
Krotz  V.  Co.,  34  Ind.  App.  577,  73  N. 
E.  273;  Weiser  r.  Ross,  150  la.  353,  130 
N.  W.  387  (privies);  Buchanan  v. 
Henry,  143  Ky.  628,  137  S.  W.  222; 
Letcher  r.  Bk.,  134  Ky.  24,  119  S.  W. 
236;  Peck  v.  Co.,  85  Kan.  126,  116  P. 
365;  Sherwood  v.  Graham,  128  La.  639, 
55  S.  1;  Timberlake  f.  Sup.  Command- 
ery,  208  Mass.  411,  94  N.  E.  685;  Brad- 
foVd  r.  Borg,  114  Minn.  387,  131  N.  W. 
373;  Swing  v.  Co.,  105  Minn.  336,  117 
N.  W.  442;  Minnesota  D.  Co.  v.  John- 
son, 94  Minn.  150,  102  N.  W.  381;  Har- 
ris r.  Silverman,  154  Mo.  App.  694.  136 
S.  W,  23  (privies);  McCarthy  v.  Bene- 
dict, 89  Neb.  293,  131  N.  W.  .598;  Fred 
Krug  B.  Co.  V.  Ilealev,  71  Neb.  662,  99 
N.  W.  489,  101  N.  W.  329;  Lamberton 
r.  Dinsmore,  75  N.  H.  574,  78  A.  620; 
Faitoute  r.  Wright,  78  N.  J.  Eq.  560, 
80  A.  5.59;  Minzsheimer  r.  Doolittle,  60 
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N.  J.  Eq.  394,  45  A.  611;  Thompson  r. 
Williamson,  67  N.  J.  Eq.  212,  58  A. 
602;  Fulton,  etc.  Co.  v.  Co.,  200  N.  Y. 
287,  93  N.  E.  1052;  Patterson  v.  Youngs, 
129  N.  Y.  S.  673;  Kahn  v.  Co.,  129  N, 
Y.  S.  137;  Kowal  v.  Lehrman,  128  N. 
Y.  S.  968;  Newton  v.  Hunt,  134  App. 
Div.  325,  119  N.  Y.  S.  3,  mod.  112  N. 
Y.  S.  573,  «#.  201  N.  Y,  599,  95  N.  E. 
1134;  Allred  i\  Smith,  135  N.  C.  443, 
47  S.  E.  597,  65  L.  E.  A.  924;  Teal  v. 
Bk.,  114  Minn.  435,  131  N.  W,  486; 
Wilson  v.  Wilson,  31  O,  C.  C.  39;  An- 
drews V.  Donnelly,  59  Or.  138,  116  P. 
569;  Jenkins  v.  E.  Co.,  89  S.  C.  408,  71 
S.  E.  1010;  In  re  Columbia,  etc.  E.  Co., 
89  S.  0.  407,  71  S.  E.  1013;  Campbell 
t'.  Upson,  98  Tex.  442,  84  6.  W.  817; 
Wampler  v.  Harrell,  112  Va.  635,  72  S. 
E.  135.  See  "Judgments,"  infra,  817- 
91. 

Death  by  wrongful  act, — A  widow  who 
recovers  cannot  afterwards  sue  as  ad- 
ministratrix  under    statute.     Troxell    v. 

D.  L.  &  W.  E.  Co.,  185  Fed.  540. 
276-26  Wetmore  v.  Karrick,  205  U. 
S.  141;  Old  Wavne  M.  L.  Assn.  v.  Mc- 
Donough,  204  u!  S.  8;  Pennoyer  v.  Neff, 
95  U.  S.  714;  Nat.  Exeh.  Bk.  v.  Wiley, 
195  U.  S.  257;  Phoenix  B.  Co.  v.  Castle- 
berry,  131  Fed.  175,  65  C.  C.  A.  481; 
Davis  V.  Davis,  164  Fed.  281;  Frawley 
f.  Co.,  124  Fed.  259;  Alaska  C.  Co.  v. 
Debney,  2  Alaska  303;  Karrick  v.  Wet- 
more,  25  App.  Cas.  (D.  C.)  415;  Olson 
V.  Co.,  116  111.  App.  573;  Field  r.  Field, 
215  111.  496,  74  N.  E.  443;  Tootle  v. 
McClellan,  7  Ind.  Ty.  64,  103  S.  W.  766, 
12  L.  E.  A.  (N.  S.)  941;  Thornily  v. 
Prentice,  121  la.  89,  96  N.  W.  728; 
Chicago  T.  &  T.  Co.  v.  Smith,  185  Mass. 
363.  70  N.  E.  426;  Gates  v.  Tebbetts, 
83  Neb.  573,  119   N.  W.  1120;   Chicago 

E.  Co.  V.  Co.,  60  Neb.  722,  84  N.  W.  97; 
Fogg  t.  Ellis,  61  Neb.  829,  86  N.  W. 
494;  Aldrich  V.  Steen,  71  Neb.  33,  98 
N.  W.  445,  100  N.  W.  311;  Gridor  r. 
Corbin,  116  App,  Dlv.  818,  102  N.  Y. 
S.  181;  Taylor  v.  Syme,  162  N.  Y.  513, 
57- N.  E.  83;  Hope  f.  Seaman,  119  N. 
Y.  S.  713;  Baldwin  v.  Eice,  44  Misc. 
G4,  89  N.  Y.  S.  738;  Fenton  v.  Ins.  Co., 
15  N.  D.  365,  109  N.  W.  363;  Harris  v. 
Hill,  54  Tex.  Civ.  437,  117  S  W.  907; 
Barrett  f.  McKinnev  (Tex.  Civ.),  93  S, 
W.  240;  Humphrey"?;.  Co.,  41  Tex.  Civ. 
."^08,  93  S.  W.  180;  Dunn  r.  Tavlor,  42 
Tex.  Civ.  241,  94  S,  W.  347;  Babcock  v. 
Wolffarth,  35  Tex.  Civ.  512,  80  S.  W. 
642;  S.  V.  Wheeler,  43  Wash,  183,  86 
P,  394. 


If  there  has  been  actual  service  of 
process  and  court  passed  on  i»lea  of 
personal  privilege  its  judgment  in  fa- 
vor of  jurisdiction  will  be  binding  on 
courts  of  another  jurisdiction.  Sipe  v. 
Copwell,  59  Fed.  970,  S  C.  C.  A.  419; 
Jaster  v.  Currie,  198  U.  S.  144;  Tootle 
V.  McClellan,  7  Ind.  Ty.  64,  103  S,  W. 
766,  12  L.  E.  A.  (N.  S.)  941.  Contra. 
Jones  V.  Jones,  108  N.  Y.  415,  15  N,  E. 
707,  2  Am.  St.  447. 

Inconsistent  recitals  in  record  open 
way  to  impeach  affirmative  statements 
by  negative  ones,  Eeizer  v.  Mertz,  223 
III.  555,  565,  79  N.  E.  283. 
If  the  record  discloses  service  insuffi- 
cient it  will  not  be  presumed  other  or 
difierent  service  made.  Johnson  v. 
Hunter,  147  Fed.  133,  77  C.  C.  A.  359. 
No  presumption  in  favor  of  jurisdiction 
of  justice  of  peace.  Ferguson  v.  Basin, 
etc.,  152  Cal.  712,  93  P.  867. 
276-27  Eoberts  f.  Leutzke,  39  Ind. 
App.  577,  78  N.  E.  €35;  Am.  Ins.  Co.  v. 
Mason,  159  Ind.  15,  64  N.  E.  525; 
Brown  v.  Curtiss,  155  Mo.  App.  376, 
137  S.  W.  24;  S.  r.  Mitchell  (Mo.  App.), 
115  S.  W.  1098;  Cizek  v.  Cizek  (Neb.), 
99  N.  W.  28;  Southern  P.  L.  Co.  v. 
Ward,  16  Okla.  131,  85  P.  459;  Provi- 
dence  Countv  S.  Bk.  r.  Hughes,  26  E, 
I.  73,  58  A.'  254;  Alexander  ■i\  Mont- 
pelier,  81  Yt.  549,  71  A.  720. 
Judgment  must  be  within  issues. — S.  v. 
Haverly,  62  Neb.  767,  87  N.  W.  950; 
Banking  House  r.  Dukes,  70  Neb,  648, 
97   N.  W.  805. 

276-28  Israel  v.  Israel,  148  Fed.  576, 
79  C.  C.  A.  32;  In  re  Eiek 's  Est.,  160 
Cal.  467,  117  P.  539;  Agnew  v.  Bk.,  69 
Neb.  654,  96  N.  W.  189;  Atlantic  Coast 
Line  E.  Co.  r.  E.  Co.,  88  S.  C.  4  34,  71 
S.  E.  34;  First  Nat.  Bk.  v.  Campbell 
Co.  (Tex  Civ.),  133  S.  W.  311. 
276-29  Walsh  v.  Walsh,  4  Neb. 
(Unof.)  683,  95  N.  W.  1025;  Atlantic 
C.  L.  E.  Co.  V.  E,  Co.,  88  S.  C.  464,  71 
S.  E.  34. 

276-30  Emmerson  v.  Merritt,  249 
ni.  538,  94  N.  E.  955;  Harper  v.  Martin- 
dale  (Tex.  Civ.),  135  S.  W.  754. 
276-31  Hilton  f.  Stewart,  15  Ida. 
150,  96  P.  579;  Hamilton  v.  McNeill, 
150  la.  470,  129  N.  W.  480;  Canal  C. 
Co.  r.  County  (la.),  121  N.  W,  556; 
Stewart  L.  Co.  r.  Downs,  142  Ta.  420, 
120  N.  W.  1067  (creditor  not  party); 
Weld  r.  Clarke,  209  Mass.  9.  95  N.  E. 
6.'1;  In  re  Whitnev  &  Kitchen,  T30  N. 
Y.  S.  629;  S.  V.  Willis,  19  N.  D.  209, 
124   N.   706, 
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Test  is  identity  of  rit,'hts  involvoil 
Kav  r.  Grav,  30  Pa.  Super.  450;  Mvers 
r.  Co.,  126  Pa.  oS2,  17  A.  891.  Soo 
Montgoniorv  v.  Aldon,  133  Ta.  G75,  lOS 
N.  \V.  234";  Kolpack  v.  Kolpack,  12S 
^Vis.  Ifi!),  107  N.  W.  4.T7, 
277-32  Bvne  v.  Mavor,  6  Oa.  App. 
48,  64  S.  E.  2So:  New  York  r.  Corn, 
133  App.  Div.  1,  117  N.  Y.  S.  514; 
Grand  Forks  r.  Paulsnoss,  19  N.  IX  293, 
123  N.  W,  87S;  Seattle  r.  Rogan,  52 
AVash.  2n2,  100  P.  731. 
Rule  does  not  apply  in  favor  of  city 
whose  primary  duty  it  is  to  keep 
streets  in  repair  inde|>endently  of  rela- 
tion between  it  and  j>:irty  in  whose 
favor  juilfjment  rendered  though  sui'h 
party  indemnified  city.  Sutter  v>.  Kan- 
sas City,  138  Mo.  App.  105,  119  S.  W-. 
1084. 

277-33  "Rust  Lumb.  &  I^and  Co.  x\ 
AVheeler,  189  Fed.  321,  111  C.  C.  A.  53; 
Bradley  r.  Rosenthal,  154  Cal.  420,  97 
P.  875  (principal  and  agent);  Bckles 
V.  Des  Moines,  etc.  Co.,  152  la.  164, 
130  N.  W.  113;  Vogemann  v.  Co.,  131 
App.  Div.  216,  115  N.  Y.  S.  741. 
277-34  Drennan  r.  Bunn,  124  111. 
175,  16  N.  E.  100,  7  Am.  St.  354;  Mever 
r.  Purcell,  214  111.  62,  78  N.  E.  392; 
Goldberg  v.  Co.,  24  S.  D.  49,  123  N.  W. 
266;  Friend  v.  Ralston,  35  Wash.  422, 
77  P.  794;  Henrv  r.  Co.,  36  Wash.  553, 
79  P.  42. 

278-35  Landes  r.  Matthews,  136 
Mo.  .A J. p.  637,  118  S.  W.  1185;  Farwell 
f.  Poan,  S2  Vt.  172,  72  A.  731;  NorfoHv 
&  W.  R.  Co.  V.  Mundy,  110  Va.  422, 
e<<\  S.  E.  61.  See  infra,  "Homesteads 
and  Kxemjitions, "  52S-69. 
279-36  Coplev  r.  Ball,  100  C.  C.  A. 
234,  176  Fed.  682;  Murdock  v.  Mur- 
dock,  81  Conn.  681,  72  A.  290;  Mans- 
field t?.  Hill,  56  Or.  400,  107  P.  471; 
Bryan  r.  Nash,  110  Va.  329,  66  S.  E. 
69;  Horton  v.  Barto,  57  Wash.  477,  107 
P.    191. 

279-38  McDermott  r.  Grav,  198  Mo. 
26r;,  t^T),  95  S.  W.  431. 
279-39  Churchill  r.  Jackson,  132  Ga. 
666,  64  S.  E.  691;  Adams  r.  De  Do- 
minguez,  129  Ky.  599,  112  S.  W.  663; 
Connor  r.  Paul,"  138  Mo.  App.  13,  119 
S.  \V.  1006  (capacity  of  executors'). 
Conclusive  as  to  assignment  of  dower. 
Briegs  V.  Manning,  SO  Ark.  30  1,  97  S. 
W.  289.  And  on  administrator's  sure- 
ties. In  action  on  his  bond.  Briggs  v. 
Manning,    suf)m. 

279-10     Clapp  V.  Vatcher,  9  Cal.  App. 
462,  &9  P.  549. 


Conclusiveness  limited  to  formal  valid- 
ity.    In  re  llasselbrook 's  Est.,  128  App. 
Div.    S74,    113    X.    V.   8.   97. 
279-41     Clapp  i\  Vatcher,  9  Cal.  App. 
•J(;2,  99  P.  549. 

279-13     Clapp  r.  Vatcher,  supra. 
279-13      in   re  Davis,  151   Cal.  31S,  86 
v.    1S3,   90    P.   711. 

Decree  of  distribution  comdusive  as  to 
status  of  distributees.  Est.  of  Nolan, 
11.".  Cal.  559,  79  P.  428. 
280-45  Admission  to  probate  of  au- 
tlienticated  cojiy  of  will  within  rule. 
P.rvan  r.  Nash,  110  Va.  329,  m  S.  Y\ 
69." 

280-46  Scott  I'.  McNoal,  1.T4  U.  S. 
34;  Singo  r.  Fritz,  165  Ala.  658,  51  S. 
867;  Duncan  r.  Stewart,  25  Ala.  40S; 
Stevenson  r.  Court,  62  Cal.  60;  Thomas 
r.  P.,  107  111.  517;  Perry  r.  St.  Joseph, 
29  Kan.  299;  French  r.  Frazier,  7  J.  J. 
Marsh.  (Ky.)  425;  Sav.  Bk.  r.  Weeks, 
110  Md.  78",  72  A.  475;  Johnson  r.  Beaz- 
lev,  65  Mo.  250;  Morgan  r.  Dodge,  44 
N".  II.  255;  S.  r.  White,  29  N.  C.  116; 
Moore  v.  Smith,  11  Rich.  (S.  C.)  569; 
D'Arusment  r.  Jones,  4  Lea  (Tenn.) 
251;  Withers  r.  Patterson,  27  Tex.  491; 
Andrews  r.  Avory,  14  Gratt.  (Va.)  239; 
Wisconsin  T.  Co.  v.  Bk.,  105  Wis.  464, 
81    N.  W.  642. 

280-48  Conclusive  as  to  residence  of 
decedent.  Balsewicz  r.  R.  Co.,  240  111. 
238,  88  N.  E.  734. 

289-49  Ilightower  r.  Hodges,  5  Ga. 
App.  408,  63  S.  E.  541;  Jordan  f. 
Thornton,  5  Ga.  App.  537,  63  S.  E.  601 ; 
Andres  r.  Sdihieter,  140  la.  389,  118 
N.  W.  429;  Ward  r.  Schlosser,  111  Md. 
528,  75  A.  116;  Cutter  v.  Evans,  115 
Mass.  27;  Way  v.  Lewis,  115  Mass.  26; 
Rugglcs  V.  Bernstein,  188  Mass.  232,  74 
N.  E.  366;  S.  f.  Corron,  78  N.  H.  434, 
62  A.  1044  (noting  that  early  opposing 
cases  have  been  overruled);  Blamling 
r.  Cohen,  101  App.  Div.  442,  93  N.  Y. 
S.  93;  C.  r.  Co.,  224  Pa.  95,  73  A.  327. 
Sureties  on  bonds  in  judicial  proceed- 
ings arc  bound  by  judgnient  against 
l>rincipal.  Price  r.Carlton,  121  Ga.  12, 
48  S.  E.  721;  Holmes  r.  Laugston,  110 
Ga.  861,  36  S.  E.  251. 
Judgment  between  maker  and  holder 
of  note,  conclusive  between  former  and 
surety.  Beh  r  Bav,  127  la.  246,  103 
N.  W.  119;  Bk.  r.  Ketchum,  G6  Wis. 
428,  29  N.  W.  216. 

281-50     Jenkins    r.    S.,    76    Md.    255, 
23  A.  608;  Leppert  v.  Flaggs,  101  Md. 
71,  60  A.  450. 
In  Georgia  judgment  against  principal 
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is  only  prima  facie  evidence  against 
sureties  on  administrators'  and  guard- 
ians' bonds.  Price  v.  Carlton,  121  Ga. 
12,  48  S.  E.  721. 

Suit  for  contribution  not  barred  by 
judgment  in  action  on  bond  against 
one  surety  and  in  favor  of  personal 
representatives  of  another.  Comstock 
V.  Keating,  115  Mo.  App.  372,  91  S. 
W.    416. 

Judgment  discharging  surety,  conclus- 
ive against  co-surety  in  suit  by  latter 
for  contribution.  Euff  v.  Montgomery, 
83  Miss.  185,  36  S.  67;  Nelson  v.  Web- 
ster, 72  Neb.  332,  ino  N.  W.  411. 
Judgment  against  principal  and  surety 
conclusive  as  to  former's  liability  to 
latter.  Eeed  r.  Humphrey,  69  Kan. 
155,  76  P.  390. 

282-57     Newton    v.    Hunt,    59    Misc. 
633.  112  N.  Y.  S.  573. 
282-59     Alaska  C.   Co.   v.  Debney,   2 
Alaska    303. 

282-63  Clark  v.  Barber,  21  App. 
Cas.  (D.  C.)  274;  Newton  r.  Hunt,  59 
Misc.  633,  112  N.  Y.  S.  573. 
283-64  Hilton  r.  Stewart,  15  Ida. 
150,  96  P.  579;  Tlogers  v.  Rogers,  46 
Ind.  App.  506,  89  N.  E.  901  ;  McCor- 
mick  c.  McCormick,  82  Kan.  31,  107 
P.  546;  McHenrv  v.  Bracken,  93  Minn. 
510,  101  N.  W.  960;  Thelen  r.  Thelen, 
75  Minn.  433,  78  N.  W.  108;  Guggen- 
heim V.  Wahl,  138  App.  Div.  269,  122 
N.  Y.  S.  941. 

283-65  Andrews  v.  Andrews,  188  U. 
S.  14,  176  Mass.  92,  57  N.  E.  333;  Ger- 
man S.  &  L.  Soc.  r.  Dormitzer,  192  T'. 
S.  125;  Bell  r.  Bell,  181  U.  S.  175; 
Ingram  v.  Ingram,  143  Ala.  129,  42  S. 
24,  111  Am.  St.  31;  In  re  Culp,  2  Cal. 
App.  70,  83  P.  89;  Sammons  r.  Pike, 
108  Minn.  291,  120  N.  W.  540;  Hall  v. 
Hnll,  122  N.  Y.  S.  401. 
283-67  Field  r.  Field,  215  Til.  496, 
74  N.  E.  443;  Forrest  r.  Fev,  218  111. 
165,  75  N.  E.  789,  1  L.  R.  A.  (N.  S.) 
740;  In  re  Kimball,  155  N.  Y.  62,  4!) 
N.  E.  331;  Williams  V.  Igel,  62  Misc. 
354,  116  N.  Y.  S.  77,9. 
Not  conclusive  as  to  alimony. — Cureton 
r.  Cnrrton,  132  Ga.  74.1,  65  S.  p:.  65. 
284-68  Bell  r.  Bell,  181  U.  S.  175; 
Boomnn  c.  Kitzman,  124  Ta.  86,  99  N. 
W.  171. 

284-69  Lanier  r.  Co.,  88  Ark.  557. 
115  S.  W.  401;  Sterling  v.  Ilurd.  44 
Colo.  436.  98  P.  174;  McCov  r.  Able. 
131  Ind.  417,  30  N.  E.  r,2S',  31  N.  E. 
453;  Board  r.  Newlin.  132  Tnd.  27,  31 
N.  E.  465;  Baltimore  R.  Co.  r.  Scholes. 


14  Ind.  App.  524,  43  N.  E.  156;  Pinick- 
neff  V.  Johnson,  54  Wash.  156,  102  P. 
1047.  See  Indianapolis  N.  T.  Co.  v. 
Brennnn  (Ind.),  ^7  N.  E.  215. 
Overwhelming  weight  of  evidence  must 
be  adduced  to  show  fraud  or  mistake. 
Mundy  t.  R.  Co.,  67  Fed.  633,  14  C.  C. 
A.  583;  Elliott  v.  R.  Co.,  74  Fed.  707, 
21  C.  C.  A.  3;  Chof^taw,  etc.  R.  Co.  r. 
Newton,  140  Fed.  225,  71  C.  C.  A.  655. 
See  Fruin-Bambrick  C.  Co.  v.  R.  Co., 
140  Fed.  465. 

284-70  General  F.  Co.  v.  Wallace,  99 
C.  C.  A.  204,  175  Fed.  650;  Memphis 
T.  Co.  V.  Wks.,  166  Fed.  398,  93  C.  C. 
A.  162;  Choctaw  etc.  R.  Co.  v.  Newton, 
140  Fed.  225,  71  C.  C.  A.  655;  Fruin- 
Bambrick  C.  Co.  f.  R.  Co.,  140  Fed. 
465:  Shriner  r.  Craft,  166  Ala.  146,  51 
S.  884;  Boston  S.  v.  Schleuter,  88  Ark. 
213,  114  S.  W.  242;  City  St.  Imp.  Co.  v. 
Marvsville,  155  Cal.  419,  101  P.  308; 
Beattie  v.  McMullen,  82  Conn.  484,  74 
A.  767;  Concord  A.  H.  Co.  v.  O'Brien, 
228  111.  360,  81  N.  E.  1038;  Shea  v. 
Board,  124  La.  299,  50  S.  166;  Handy  v. 
Bliss,  204  Mass.  513,  90  N.  E.  864; 
Burgin  r.  Smith,  151  N.  C.  561,  66  S. 
E.  607;  Kettler  B.  Mfg.  Co.  r.  O'Neil, 
57  Tex.  Civ.  568,  122  S.  W.  900;  Car- 
negie P.  L.  Assn.  r.  Harris,  43  Tex. 
Civ.  165,  97  S.  W.  520;  Kilgore  v.  Soc, 
89  Tex.  465,  35  S.  W.  145;  Brin  r.  Mc- 
Gregor (Tex.  Civ.),  45  S.  W.  923;  But- 
ler Bros.-Hoff  Co.  v.  R.  Co.,  113  Va.  28, 
73  S.  E.  441;  Cornell  r.  Steele,  109  Va. 
5S9,  64  S.  E.  1038;  Use  v.  Co.,  55  Wash. 
4S7,    104   P.   787. 

285-72  S.  r.  Wheeler,  172  In(\.  578, 
89  N.  E.  1;  Duncan  r.  Combs,  131  Kv. 
330,  115  S.  W.  222;  S.  r.  Erickson,  39 
Mont.  280,  102  P.  336  (except  where 
constitution  prescribes  manner  in 
which  bills  mav  be  passed);  Bloomfield 
V.  Board,  74  N.  J.  L.  261,  65  A.  S90; 
Fogg  V.  Ocean  Citv.  72  N.  J.  Eq.  736, 
66  A.  609;  S.  r.  Groves,  80  O.  St.  351, 
S<^  N.  E.  1096. 

Enrollment  record  of  commissioner  to 
five  civilized  tribes,  as  to  acre  and  citi- 
zenship of  Indians,  conclusive.  Camp- 
boll  r.  McSpadden,  34  Okla.  377,  127 
P.  954. 

286-73  Sacramento  P.  Co.  r.  Ander- 
son. 1  Cal.  App.  672,  82  P.  1069. 
286-74  S.  r.  Bowman.  90  Ark.  174, 
118  S.  W.  711;  Rogers  r.  S.,  72  Ark. 
565,  82  S.  W.  169;  Andrews  r.  P.,  33 
Colo.  193,  79  P.  1031:  Wade  v.  Co.,  51 
Fhi.  628.  41  S.  72;  Stephens  r.  Board. 
79    Kan.    153,  9S    P.    790    (evidence   af- 
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forded  by  journals  imist  be  conclus- 
ive); Missouri,  etc.  K.  fo.  f.  Simons, 
75  K.ni.  i:}(),  SS  P.  0.11;  S.  v.  Mead, 
71  Mo.  2(U;,  over.  Pacific  R.  Co.  v.  Oov- 
erner.  23  Mo.  S.IS,  m  Am.  Dec.  673; 
S.  r.  Field.  119  Mo.  .".93,  24  S.  W.  7-32; 
Cox  r.  Mijiuerv,  12G  Mo.  App.  (itiO,  lO:. 
S.  W.  67.-.;  S.  r.  Dean.  84  Neb.  344, 
121  N.  W.  719;  S.  V.  Frank,  60  Neb. 
327.  83  N.  W.  74;  Colburn  r.  McDon- 
.nld.  72  Neb.  431,  100  N.  W.  961;  Stet- 
ter'r.  S.,  77  Neb.  777,  110  N.  \V.  761; 
Stratton  t.  S..  79  Neb.  118,  112  N.  W 
361;  In  re  Sticknev,  18.')  N.  Y,  107,  77 
N.  E.  993;  New  York  r.  Smith,  148  N. 
Y.  .140,  42  N.  E.  1088;  Wittkowskv  r. 
Board,  l.";0  N.  C.  90,  63  S.  E.  27.1; 
Coinrs.  r.  Co..  13.5  N.  C.  62,  47  S.  E. 
411;  Bk.  r.  Conirs.,  119  N.  C.  214.  2,1 
S.  E.  966;  S.  r.  Rogers,  22  Or.  348,  364. 
30  P.  74;  Currie  v.  Co.,  21  Or.  .166,  2S 
P.  88};  Portland  r.  Yic^,  44  Or.  439,  75 

P.  7on. 

287-75  Authenticated  published 
statiiti^s  conclusive  as  to  days  on  which 
acts  therein  approved.  Gibson  r.  An- 
derson, 1.31  Fed.  .39,  65  C.  (' .  A.  277. 
287-76  Mayor  r.  Simmons,  165  Ala. 
35J',  51  S.  ri38;  Montfromerv  v.  Gaston, 
126  Ala.  425,  28  S.  497,  85"  Am.  St.  42, 
51  L.  R.  A.  396;  S.  r.  Brodie,  148  Ala. 
381,  41  S.  180;  S.  r.  Bk.,  79  Conn.  141, 

64  A.  5;  Eash  v.  Allen,  24  Del.  444,  76 
A.  370;  Wade  r.  Co.,  51  Fla.  628,  41  S. 
72;  S.  r.  Wheeler,  172  Tnd.  .178,  89  N. 
E.  1;  Divison  of  Howard,  15  Kan.  154; 
County  Seat  of  Linn  Co.,  15  Kan.  379; 
Durfee  r.  Harper.  22  Mont.  354,  56  P. 
582;  Palatine  Ijis.  Co.  r.  R.  Co.,  34 
Mont'  268,  85  P.  1032,  over.  S.  r.  Lonp, 
21  Mont.  26.  52  P.  645;  S.  r.  Co.,  135 
N.  C.  62,  47  S.  E.  411;  Comrs.  r.  Co., 
135  N.  C.  62,  47  S.  E.  411;  Wilson  r. 
Marklev.  133  N.  C.  616,  45  S.  E.  1023; 
S.  r.  Smith,  44  O.  St.  348,  7  N.  E. 
447,  12   N.   E.   829;   Capito   r.   Topping.', 

65  W.  Va.  587.  64  S.  E.  845  (time  of 
adiournment)  ;  White  v.  Hinton.  3  Wvo. 
753,  30  P.  953,  17  L.  R.  A.  66;  S.  f. 
Cahill.  12  Wyo.  225.  75  P.  433. 
Journals  must  be  explicit. — Enrolled 
statute  impnrts  absolute  \f'rity  and  is 
conclusive  of  its  passape  an<l  valiilit.v 
unless  .iournals  show  afTrmativel.v, 
clearly,  conchisivel.v  it  was  not  passed 
regularly.  In  re  Tavlor,  60  Kan.  87, 
55  P.  340;  S.  r.  Andrew.s,  64  Kan.  474, 
67  P.  870;  Missouri,  etc.  R.  Co.  r.  Si- 
mons. 75  Kan.  130,  88  P.  551.  See  Cox 
V.  Mipnerv,  126  Mo.  App.  669,  105  S. 
W.   675. 


In  Connecticut  existence  of  act  of 
wliicli  records  kept  by  secretary  of 
state  are  silent  may  be  established  bv 
otlier  evidence.  S.  r.  Norwalk,  77  roim. 
257,  265,  58  A.  759;  S.  v.  Bk.,  79  Conn. 
141,  64   A.  5. 

Rule  applies  to  official  record  of  con- 
tents of  ordinance.  Cox  r.  Mignery, 
126  Mo.  Aj.p.  669,  105  S.  W.  675;  Fogg 
r.  Ocean  City  S.  Co.,  72  N.  J.  Eq.  736, 
66  A.  609.  Comp.  Ricliardson  v.  Young, 
122  Tenn.  471,  125  S.  W.  664. 
Executive  action  in  declaring  existence 
of  insurrei-tion  conclusive.  Mover  v. 
IV'.-ihodv,  212  LT.  S.  78. 
288-77  King  r.  Davis,  137  Fed.  19<<; 
Higlitower  v.  Hodges,  5  Ga.  App.  408, 
63  S.  E.  541;  Cully  i\  Shirk,  131  Ind. 
76,  30  N.  E.  882,  31  Am.  St.  414;  Tyler 
r.  Davis,  37  Ind.  App.  557,  75  N.  E, 
3;  God<lard  v.  Harbour,  56  Kan.  744, 
44  P.  1055,  54  Am.  St.  608;  Orchard 
V.  Peake,  69  Kan.  510,  77  P.  281;  War- 
ren V.  Wilner,  61  Kan.  719,  60  P.  745; 
Thomas  r.  Ireland,  88  Ky.  581,  11  S. 
W.  653;  Svkes  r.  Keating,  118  Mass, 
517;  Sodini  r.  Sodini,  94  Minn.  301, 
102  N.  W.  861;  Smoot  v.  Judd,  184 
Mo.  508,  83  S.  W.  481  (over.  s.  c.  161 
Mo.  673,  61  S.  W.  854);  Newcomb  r. 
R.  Co.,  182  Mo.  687,  81  S.  W.  1069; 
Kerr  r.  R.  Co.,  113  Mo.  App.  1,  87  S. 
W.  596;  Bolles  r.  Bowen,  45  N.  H.  124; 
Benwood  Wks.  v.  Hutchinson,  101  Pa. 
359;  Bennethum  v.  Bowers,  133  Pa.  332, 
19  A.  361;  Ben  Franklin  Co.  r.  Co.,  25 
Pa.  Super.  628;  Philadelphia  S.  F.  Soc 
r.  Purcell,  24  Pa.  Super.  205;  Barrows 
r.  Co.,  13  R.  I.  48;  Mc-Kinstrv  v.  Collins, 
76  Yt.  221,  56  A.  985;  Columbian  G. 
Co.  r.  Townsend,  74  Yt.  183,  52  A.  432; 
McDaniels  r.  Do  Groot,  77  Yt.  160,  59 
A.  166;  Preston  r.  Kindrick,  94  Ya.  760, 
27  S.  E.  5S8;  Talbott  v.  Co.,  60  W.  Ya. 
423.  55   S.   E.   1009. 

Amended  return,  made  with  or  without 
notice,  not  o]>en  to  collateral  attack. 
Ranch  r.  Werley.  152  Fed.  509. 
If  return  not  full  or  explicit,  inquiry 
into  f.'iits  allowed.  Park,  etc.  Co.  ''• 
Wks.,  2111  Pa.  453,  54  A.  334. 
Informalities,  including  errors  in  name 
of  j'crson  designated  in  return,  will  not 
support  collateral  attack  on  .iudgment. 
Sodini  V.  Sodini,  94  Minn.  301,  102  N. 
W^   861. 

Cases  reviewed. — Authorities  reviewed 
in  extenso  in  Smoot  v.  Judd,  184  Mo. 
508,  ^?,   S.  W.  481. 

In  Illinois  return  may  be  contradicted 
onJv    to    excuse    a    default.      Cooke   v. 
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Ilaungs,    113    III.    App.    501;    Kline    f. 

Kline,    104    111.   App.    274. 

If   return    open    to    construction    parol 

evidence    is    competent    to    show    what 

officer     did.      Jackson    v.    Tennev,     17 

Okla.  495,  87  P.  867. 

2SS-79     Hearn  v.  Ayres,  77  Ark.  497, 

92  S.  W.  768;  McKinstry  v.  Collins,  76 
Yt.  221,  56  A.  985. 

388-80  Brum  v.  Ivins,  154  Cal.  17, 
9G  P.  876. 

288-81  Spring  Creek  D.  D.  v.  Com- 
missioners, 238  111.  521,  87  N.  E.  394; 
Miedreich  r.  Lauenstein,  172  Ind.  140, 
86  N.  E.  963;  Taussig  v.  R.  Co.,  186 
Mo.  269,  85  S.  W.  378;  Mound  City  E. 
Co.  V.  E.  Co.,  146  Mo.  App.  463,  124  S. 
W.  27;  Ewald  v.  Ortynsky,  77  N.  J.  Eq. 
76,  75  A.  577;  Burton  V.  Cooley,  22 
R.  D.  515,  118  N.  W.  1028. 
Return  not  conclusive  as  to  official  ca- 
j)acitv  of  person  who  made  it.  Buck 
r.  Hawley,  129  la.  406,  105  N.  W.  688. 
289-82  Mechanical  A.  Co.  v.  Castle- 
man,  215  U.  S.  437  (after  I'Cmoval  to 
federal  court,  though  conclusive  in 
state  court) ;  National  M.  Co.  v.  Co.,  11 
Ariz.  108,  89  P.  335,  9  L.  R.  A.  (N.  S.) 
1062;  Hilt  v.  Heimberger,  235  III.  235, 
85  N.  E.  304  (conclusive  as  to  good 
faith  rights  of  third  persons;  but  prima 
facie  as  to  others) ;  Goble  v.  Brenne- 
man,  75  Xeb.  309,  106  N.  W.  440;  Wil- 
son V.  Shipman,  34  Neb.  573,  52  N.  W. 
576,  33  Am.  St.  660;  Johnson  r.  Car- 
penter, 77  Neb.  49,  108  N.  W.  161;  Pat- 
terson V.  Taylor,  78  N.  J.  L.  10,  73  A. 
225  (applying  the  rule  in  Nebraska); 
Ferguson  \\  Crawford,  70  N.  Y.  253, 
26  Am.  Rep.  589;  Marin  v.  Potter,  15 
N.  D.  284,  107  N.  W.  970. 
In  Kentucky  by  statute  return  may 
be  questioned  for  fraud  or  mistake 
See  Utter  r.  Smith,  25  Ky.  L.  E.  2272, 
80   R.   W.   447. 

289-84  Fraud  on  plaintiff's  part 
need  not  be  shown.  National  M.  Co.  v. 
Co.,  11  Ariz.  108,  89  P.  535,  9  L.  R.  A. 
(N.  S.)   1062. 

289-85  Authorities  reviewed  in 
Smoot,  V.  Judd,  184  Mo.  508,  83  S.  W. 
481. 

290-87  Minutes  of  court  do  not  im- 
po! :  absolute  verity  if  questioned  at 
te.m  during  which  proceedings  had. 
Parol  evidence  is  competent  to  show 
what  was  in  fact  done.     Wilkins  v.  S., 

93  :Nfiss.  (i05,  47  S.  427. 

290-8S  Murphv  r.  Panter,  62  Or. 
522,  125  P.  292.  '  See  Bellus  v.  Peters, 
165  Cal.  112,  130  P.  1186. 


290-89  Choctaw  &  M.  R.  Co.  v.  New- 
ton, 140  Fed.  225,  71  C.  C.  A.  655; 
Winslow  V.  Co.,  12  Cal.  App.  530,  107 
P.  1020;  Pacific  Mut.  Ins.  Co.  f.  Van 
Fleet,  47  Colo.  401,  107  P.  1087:  Chris- 
tian V.  Co.,  120  Ga.  314,  47  S.  E.  923; 
Moultrie  R.  Co.  v.  Hill,  120  Ga.  730, 
48  S.  E.  143;  Lasher  v.  Colton,  225  111. 
234,  80  N.  E.  122;  U.  S.  B.  Co.  r. 
Ruddv,  203  111.  306,  67  N.  E.  799; 
Highl-y  V.  Bk.,  185  111.  565,  57  N.  E. 
436;  P.  V.  Paul,  143  111.  App.  566; 
Stearns  v.  R.  Co.  (la.),  148  N.  W.  128; 
C.  V.  Co.,  26  Ky.  L.  R.  121,  80  S.  W. 
772;  Bailey  v.  Quarry  Co.,  169  Mich. 
227,  134  N.  W.  1098;  McDonald  r. 
Smith,  139  Mich.  211,  102  N.  W.  668; 
Phelan  v.  Co.,  227  Mo.  666,  127  S.  W. 
318;  Buchanan  v.  Buchanan,  73  N.  J. 
Eq.  544,  68  A.  780;  Ingersoll  r.  Eng- 
lish, 66  N.  J.  L.  463,  49  A.  737;  Wen- 
dell V.  Leo,  195  N.  Y.  76,  87  N.  E. 
790;  Alcolm  Co.  v.  Brenack,  98  N.  Y.  S. 
199;  Manhattan  L.  Co.  v.  Weill,  98 
N.  Y.  S.  686. 

See  Black  v.  Epstein,  221  Mo.  286,  120 
S.  W.  754. 

In  Massachusetts  party  calling  adverse 
witness  does  not  hold  him  out  as  credi- 
ble. Emerson  v.  Wark,  185  Mass.  427, 
70   N.   E.   482. 

290-90  U.  S.  V.  Co.,  172  Fed.  948; 
Reclamation  Dist.  v.  Sherman,  11  Cal. 
App.  399,  105  P.  277  (witness'  conclu- 
sion); Brosius  I".  Zinc  Co.,  149  Mo. 
App.  181,  130  S.  W.  134;  Zimmann  r. 
Hotel  Co.  (Neb.),  146  N.  W.  1030; 
Wendell  r.  Leo,  195  N.  Y.  76,  87  N.  E. 
790;  Murphy  v.  Panter,  62  Or.  522,  125 
P.  292. 

290-91  Theis  v.  Co.,  34  Wash.  23, 
74  P.  1004. 

Admission  by  tender,  conclusive.    Wie- 
ner  r.   Auorl.ach,   9S   N.   Y.   S.   686. 
Written  admission  of  service,  conclus- 
sive.     Franklin  v.  Co.,  137  Fed.  737,  70 
C.  C.  A.  171. 

290-92  Evidence  to  be  believed 
must  be  credible  in  itself,  such  as  com- 
mon experience  and  observation  can  ap- 
prove as  probable.  Daggers  r.  Van 
Dyck,  37  N.  J.  Eq.  130;  Buchanan  v. 
Buchanan,  73  N.  J.  Eq.  544,  68  A.  780. 
Testimony  given  by  party  to  contract 
is  not  binding  on  plaintiff  whose  suit  is 
based  thereon,  he  not  being  a  party 
thereto  and  being  real  party  in  inter- 
est. Georgetown  W.,  etc.  Co.  v.  Neale, 
137  Kv.  197.  125  S.  W.  293. 
291-93  Christian  r.  Co.,  120  Ga.  314, 
47  S.  E.  923;  Chesapeake  S.  Co.  v.  Fos- 
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sett.  30  Ky.  L.  Jl.  1175,  100  S.  W.  S25. 
Contra,   New   Eii^.   JSvmlicate   r.  Cutler 
(la.),  1-13  N.  W.  109b. 
291-94     See  S.hneider  r.  Sulzer,  212 

111.    S7,   72   N.   E.    19. 

291-95  AVeil  v.  S.,  4S  Tex.  Cr.  603, 
90  S.  W.  G44. 

Invalid  clause  in  contract  not  bindinj; 
on  party  who  introduces  it.  Atchison, 
etc.  R.  Co.  V.  Suiythe  (Tex.  Civ.),  119 
S.  W.  S92. 

291-96  Youmans  r.  S.,  7  Ga.  App. 
lOi,  t;6  S.  E.  3S3;  Rose  v.  S.,  171  Ind. 
602,  S7  N.  E.  103;  Jones  r.  Hickev,  80 
Kan.  109,  103  P.  247;  C.illes|>ie  r.  S., 
96  Miss.  S.56,  51  S.  811;  Sprintz  r. 
Saxton,  12.5  App.  Div.  908,  109  N.  Y. 
S.  1147;  Seenian  i\  Levnie,  121  N.  Y. 
S.  645;  S.  V.  McDonald.  152  N.  C.  802, 
67  S.  E.  762;  Rowland  P.  Co.,  18  O. 
Dec.  126;  Columbia  Vallev  T.  Co.  V 
Smith,  56  Ore.  6,  107  P.  465;  Ex  parte 
Allen.  82  Vt.  365,  73  A.  1078;  Wright 
I.  Carson,  110  Va.  498,  66  S.  E.  37; 
S.  r.  Dodson,  54  Wash.  31,  102  P.  872. 
292-97  S.  V.  Anderson,  83  Conn.  55, 
7.",   A.   SI. 

292-99  S.  V.  Thomas,  144  Ala.  77,  40 
S.  271,  2  L.  R.  A.  (N.  S.)  101],  113 
Am.  St.  17;  Petersilie  r.  McLachlin,  SO 
Kan.  176,  101  P.  1014;  Wright  v.  Hart. 
182  X.  Y.  330,  75  N.  E.  404,  2  L.  R.  A. 
(N.  S.)  338;  Ex  parte  Allen,  82  Vt. 
365,  73  A.  1078.  Contra,  ComYnission 
r.  Assn.,  109  Va.  565,  64  S.  E.  1041. 
Comp.  Santa  Barbara  County  r.  Yates, 
13  r-al.  App.  44,  108  P.  726. 
292-1  Wilfong  V.  Co.,  171  Fed.  51,  96 
C.  C.  A.  293  (under  statute  of  Wash- 
ington); Wright  V.  Carson,  110  Va. 
49>.   66  S.   E.   37. 

293-6  Gibson  r.  Pekarek,  25  S.  D. 
2S1.  126  N.  W.  .597.  Contra,  Bradford 
r.  Durham,  54  Or.  1,  101  P.  897  (regu- 
larity of  proceedings). 
Statute  making  report  of  viewers  con- 
clusive as  to  cost  if  improvement, 
valid.  Murdock  v.  Pittsburg,  223  Pa 
2Sf).  72  A.  701. 

293-7  Exception  exists  under  stat- 
ute governing  right  to  rebate  of  liquor 
license  monies.  P.  r.  Clement,  134  App. 
Div.  462.  119  N.  Y.  S.  374. 
Failure  of  land  owner  to  demand 
ground  rent  for  twenty  years  may  be 
made  conclusive  ]»resumyition  of  loss 
of  title.  Safe  Deposit  &  T.  Co.  r.  Mar- 
burg, no  M,].  410,  72  .\.  ^3!». 
Statute  making  retention  by  vendor  of 
possession  of  subject  rf  sale,  conclus- 


ive evidence  of  fraud,  assumed  valid. 
HofTman  r.  Owens,  31  Nev.  4S1,  103  P. 
414.  104  P.  241. 
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Inspection,   327-93. 

297-1  Shelton  r.  S.,  144  Ala.  106,  42 
S.  30;  Owens  v.  S.,  120  Ga.  296,  48  S. 
!•:.  21;  Spicer  V.  S.,  21  Ky.  L.  R.  528, 
51  S.  W.  802. 

A  confession  is  in  the  nature  of  positive 
testimony  so  as  to  excuse  a  charge  on 
circumstantial  evidence.  Burk  v.  S., 
50  Tex.  Cr.  185,  95  S.  W.  1064. 
298-3  Reid  v.  S.,  168  Ala.  118,  53  S. 
2.14;  Shelton  r.  S.,  144  Ala.  106,  42  S. 
30;  Folds  V.  S.,  123  Ga.  167,  51  S.  E. 
305;  Ransom  v.  S.,  2  Ga.  App.  826,  59 
S.  E.  101 ;  S.  r.  Campbell,  73  Kan.  688, 
85  P.  784;  Wright  r.  C,  155  Ky.  750, 
160  S.  W.'  476;  Burnett  f.  S.,  86  Neb. 
11,  124  N.  W.  927. 

298-4  Sh3lton  r.  S.,  144  Ala.  106,  42 
S.  30;  Tucker  r.  S.,  64  Fla.  518,  59  S. 
941;  Owens  V.  S.,  120  Ga.  296,  48  S.  E. 
21;  Tipton  v.  S.,  25  Kv  L.  R.  1547, 
78  S.  W.  174;  Burnett  v.  S.,  86  Neb.  11, 
124  N.  W.  927. 

Confession  must  be  unqualified. — S.  v. 
Abrams.  131  Ta.  479.  108  N.  W.  1041. 
If  evidence  conflicts  concerning  it, 
rpiestion  is  for  iury.  S.  v.  Westcott, 
130  la.  1,  104  JT.  W.  341. 
A  confession  in  the  words,  "T  don't 
deny  the  charge  that  my  sister  makes 
and  it  is  true,"  held  sufficient  al- 
though it  did  not  name  the  crime. 
Harris  V.  S.,  64  Tex.  Cr.  594,  144  S.  W. 
23'' 

298-5  Tucker  r.  S.,  64  Fla.  518,  .59 
S.  941;  Lowe  r.  S.,  125  Ga.  55,  53  S. 
E.  1038;  Ransom  r.  S.,  2  Ga.  App.  826, 
89   S.    E.    101. 

Expressing  out  of  court,  a  desire  to 
plead  guiltv  is  eqnivalent  to  a  confes- 
sion. Abrams  v.  S.,  121  Ga.  170,  48  S. 
E.  965. 

Need  not  be  specific  as  to  details.  Cook 
r.  S..  124  r,n.  CC,?.,  .■;3  S.  E.  104. 
May  be  too  general  to  be  competent. 
Yonng  r.  S.,  6  O.  C.  C.  (N.  S.)  53. 
298-6  "That  one  might  be  charged 
with  theft  in  the  examining  trial,  when 
he  made  a  confession,  and  the  grand 
iury  subsequently  indicted  him  for  rob- 
bery, would  not  render  the  confession 
inadmissible  when  the  evidence  shows 
it  is  the  same  ofTensc. "  Johnson  i".  S. 
(Tex.  Cr.),  149  S.  W.  190. 
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299-10  Baggett  v.  S.  (Tex.  Cr.),  144 
S.  W.  1136. 

299-11  P.  V.  Sullivan,  3  Cal.  App. 
502,  86  P.  834;  P.  r.  Philbon,  138  Cal. 
530,  71  P.  650;  P.  v.  Ah  Lung,  2  Cal. 
App.  278,  83  P.  296;  S.  v.  Blackburn, 
7  Penne.  (Del.)  479,  75  A.  536;  Joiner 
V.  S..  119  Ga.  315,  46  S.  E.  412;  S.  v. 
Spiker,  131  la.  194,  108  N.  W.  233; 
Collett  V.  C.  (Ky.),  121  S.  W.  426; 
Finch  V.  C,  29  Ky.  L.  R.  187,  92  S.  W. 
940;  C.  V.  Dewhirst,  190  Mass.  293, 
76  N.  E.  1052;  C.  v.  McCabe,  163  Mass. 
98,  39  N.  E.  777;  C.  r.  Funai,  146  Mass. 
570,  16  N.  E.  458;  O'Hearn  v.  S.,  79 
Neb.  513,  113  N.  W.  130;  S.  v.  Rosa, 
72  N.  J.  L.  462,  62  A.  695;  S.  v.  Brink- 
ley,  55  Or.  134,  104  P.  893,  105  P.  7D8; 
C.  v.  Aston,  227  Pa.  112,  75  A.  1019;  S. 
V.  Nagle,  25  R.  I.  105,  54  A.  1063;  S. 
V.  Sudduth,  74  S.  C.  498,  54  S.  E.  1013; 
Thurston  V.  S.,  58  Tex.  Cr.  308,  125  S. 
W.  31;  Johnson  v.  S.,  47  Tex.  Cr.  523, 
84  S.  W.  824;  Wright  t\  C,  109  Va. 
847,  65  S.  E.  19;  Clay  y.  S.,  15  Wyo. 
42,  86  P.  17,  544. 

Silence  not  admission  if  it  was  not 
voluntary,  or  the  result  of  artifice. 
Geiger  v.  S.,  70  O.  St.  400,  71  N.  E. 
721. 

One  in  official  custody  may  keep  silence 
without  making  admission.  P.  v. 
Smith,  172  N.  Y.  210,  64  N.  E.  814. 
Contra,  P.  v.  Sullivan,  3  Cal.  App.  502, 
86  P.  834;  P.  v.  Amaya,  134  Cal.  531, 
66  P.  794.  Statements  of  arresting 
officer  need  not  be  answered.  P.  r. 
Amaya,  134  Cal.  531,  66  P.  794. 
300-12  O'Hearn  v.  S.,  79  Neb.  513, 
113  N.  W.  130;  S.  V.  Mcintosh,  94  S. 
0.  439,  78  S.  E.  327.  Contra,  Collett  v. 
C.  (Ky.),  121  S.  W.  426. 
300-13  Simmons  v.  S.,  115  Ga.  574, 
41  S.  E.  983;  Lumpkin  v.  S.,  125  Ga. 
24,  53  S.  E.  810;  P.  v.  Smith,  172  N. 
Y.  210,  233,  64  N.  E.  814. 
300-14  Jones  v.  S.,  2  Ga.  App.  433, 
58  S.  E.  559;  Lumpkin  v.  S.,  125  Ga. 
24,  53  S.  E.  810;  Geiger  v.  S.,  70  O.  St. 
400,  71  N.  E.  721. 

Manifestation  of  aversion  by  wife  to 
husband  accused  of  shooting  her  does 
not  call  upon  him  to  ask  ex]ilanation, 
she  having  declared  him  innocent.  P. 
r.  Smith,  172  N.  Y.  210,  233,  64  N.  E. 
814. 

Silence  of  accused  when  arrested  can- 
not be  shown.  Riplev  ?•.  S.,  58  Tex.  Cr. 
489,  126  S.  W.  586.   "Not  prejudicial  if 


accused's  refusal  to  testifj''  is  not  so. 
U.  S.  f.  Muyot,  2  Phil.  Isl.  177. 
301-15  Harrold  v.  S.,  169  Fed.  47, 
94  C.  C.  A.  415;  Greenwood  v.  S.,  107 
Ark.  568,  156  S.  W.  427;  Adcock  v.  S., 
73  Ark.  625,  83  S.  W.  318;  Smith  v. 
S.,  74  Ark.  397,  85  S.  W.  1123;  F.  v. 
Siemsen,  153  Cal.  387,  95  P.  863;  Mar- 
tinez V.  P.,  55  Colo.  51,  132  P.  64; 
Reagan  v.  P.,  49  Colo.  316,  112  P.  785; 
Wilburn  f.  S.  (Ga.),  81  S.  E.  444;  Bran- 
non  V.  S.,  140  Ga.  787,  80  S.  E.  7;  Grin- 
er  V.  S.,  121  Ga.  614,  49  S.  E.  700; 
Ginn  V.  S.,  161  Ind.  292,  68  N.  E.  294; 
S.  1-.  Neubauer,  145  la.  337,  124  N.  W. 
312  (though  made  in  absence  of  coun- 
sel); S.  r.  Westcott,  130  la.  1,  104  N. 
W.  341;  Wellington  v.  C,  158  Ky.  161, 
164  S.  W.  333  (voluntary  confession 
admissible  under  Anti  Sweating  act) ; 
Dorsey  v.  C,  158  Kv.  447,  165  S.  W. 
405;  Helm  v.  C,  156  Ky.  751,  162  S.  W. 
94;  C.  V.  McClanahan,  153  Ky.  412,  155 
S.  W.  1131:  Carpenter  r.  C,  29  Ky.  L. 
R.  107,  92  S.  W.  552;  Van  Dalsen  v.  C, 
28  Kv.  L.  R.  238,  89  S.  W.  255;  S.  v. 
Cauton,  131  La.  255,  59  S.  202;  S.  r. 
Robertson,  111  La.  35,  35  S.  375;  S.  r. 
Gianfala,  113  La.  463,  37  S.  30;  Lowe 
V.  S.,  Ill  Md.  1,  73  A.  637  (plea  of 
guiltv);  Green  v.  S.,  96  Md.  384,  54  A. 
104;  S.  V.  Wilson,  223  Mo.  173,  122  S. 
W.  671;  S.  V.  Jones,  171  Mo.  401,  71  S. 
W.  680;  S.  V.  Hottman,  196  Mo.  110, 
126,  94  S.  W.  237;  S.  v.  Church,  199 
Mo.  605,  98  S.  W.  16;  S.  v.  Spaugh,  200 
Mo.  571,  98  S.  W.  55;  S.  v.  Berberick, 
38  Mont.  423,  100  P.  209;  Heddendorf 
r.  S.,  85  Neb.  747,  124  N.  W.  150;  P.  v. 
Rogers,  192  N.  Y.  331,  85  N.  E.  135; 
P.  f.  Kent,  41  Misc.  191,  83  N.  Y.  S. 
948;  S.  v.  Daniels,  134  N.  C.  641,  46  S. 
E.  743;  Wade  r.  S.,  2  O.  C.  C.  (N.  S.) 
189;  S.  V.  Garrison,  59  Or.  440,  117  P. 
657;  C.  V.  Willis,  223  Pa.  576,  72  A. 
857;  C.  r.  Johnson,  217  Pa.  77,  66  A. 
233;  U.  S.  l\  Jose,  6  Phil.  Tsl.  211;  S. 
V.  Perry,  74  S.  C.  551,  54  S.  E.  764; 
Sowers"  r.  S.,  55  Tex.  Cr.  113,  113  S. 
W.  148;  Turner  V.  S.,  48  Tex.  Cr.  585, 
89  S.  W.  975;  Jackson  r.  C.  (Va.),  81 
S.  E.  192;  S.  V.  Poole,  42  Wash.  192, 
84  P.  727;  Horn  v.  S.,  12  Wyo.  80,  73 
P.  705. 

See  Mitsunage  r.  P.,  54  Colo.  102,  129 
P.  241 ;  P.  r.  Bowman,  78  Misc.  425,  138 
N.  Y.  S.  410. 

And  so  must  be  inquired  into  with 
great  care  and  caution.  Wright  v.  S., 
3  Ala.  App.  24,  58  S.  68. 
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"A  statement  is  voluntary  unless 
made  uiulor  tlie  influi'iu-o  of  a  threat 
or  menace  whii-h  inspires  tlread  or 
alarm,  or  iiuluct'd  by  artifice  or  by  a 
promise  or  indiicomcnt  of  some  i>rofit, 
boin'fit  or  amelioration  of  ])unishmont. " 
Andor?on  r.  S.,  133  Wis.  (501,  U4  X.  W. 
112;  Hint/,  v.  S.,  125  Wis.  -lO.j,  104  N. 
"W.   110. 

Alleged  involuntary  confession  forming 
]>;irt  of  t raiis:iit ion  lM(iii;_'lit  out  by  ar- 
cusod  on  cross-examination,  may  bo 
shown.     Turner  r.  S.  (Tex.  Cr.),  103  S. 

W.   7(t:i. 

"A  confession  is  voluntary  wlicn  it  is 
not  inlucod  by  a  threat  of  harm  or  a 
promise  of  favor  or  reward  hold  out 
bv  a  i>prson  in  authority."  S.  r.  Po- 
tmiioc.  117  Minn.  SO,  134  N,  W.  305. 
Unfinished  confession  in  form  of  news- 
paper artii'le,  aithoujrh  taken  from  per- 
son of  aiiused.  is,  it  seems,  admissi- 
ble. S.  r.  MacQueen,  69  N.  J.  L.  522, 
.^n  .\.  looG. 

Involuntary  admissions  or  confessions 
may  be  shown  to  contradict  aciused 
as  witness.  Smith  v.  S.,  137  Ala.  22, 
34  S.  3rtfi;  Burgess  v.  S.,  148  Ala.  654, 
42  S.  t;vl. 

30:j-16  Eex  r.  Kvan,  9  Ont.  L.  R. 
(Can.)  137;  Peck  r.  S.,  147  Ala.  lOi), 
41  S.  750;  P.  c.  Silvers,  6  Cal.  App.  69, 
92  P.  50«^;  Johnson  v.  S.,  1  Ga.  Aj.p. 
129,  57  S.  E.  934;  C.  v.  Phillips,  26 
Kv.  L.  R.  543,  82  S.  W.  286;  Owsley 
V.'C,  31  Kv.  L.  R.  5,  101  S.  W.  366; 
S.  V.  Alexander,  109  La.  557,  33  S. 
600;  Watts  r.  S..  99  ^^d.  30,  57  A.  542; 
S.  V.  Force,  69  Nob.  ]fi2,  95  N.  W.  42: 
S.  r.  Xagle,  25  R.  T.  105,  54  A.  1063: 
Knight  r.  S.,  55  Tex.  Cr.  242,  116  S. 
W.  56. 

Advice  by  employe  of  prosecutor. 
Smith  r.  S.,  125  (ia.  252,  54  S.  K.  190. 
Evidence  of  circumstances  attending 
confession  is  admissible.  Bishop  V.  S., 
96  Miss.  S46,  52  S.  21. 
Confession  not  inadmissible  because 
made  while  drunk.  I'ash  r.  C,  146 
K\.  390,  142  S.  W.  700. 
3(»4-18  Watts  V.  S.,  177  Ala.  24,  59 
S.  270;  Stevens  V.  S.,  138  Ala.  71,  35 
S.  122;  Campbell  c.  S.,  150  Ala.  70,  43 
S.  743;  Paniela  v.  S.,  57  Fla.  1,  4S  S. 
747;  Owalev  r.  C,  31  Kv.  L.  R.  5,  101 
S.  W.  3r,t5;'C.  V.  Aston,  227  Pa.  112,  75 
A.  K>19;  S.  r.  Landers.  21  S.  T).  616, 
114  X.  W.  717;  S.  r.  Vpv,  21  S.  D.  612, 
114  N.  W.  719;  Ros/czvniala  r.  S.,  125 
Wi!».   414,   104   N.  W.   113. 


May  be  held  voluntary  on  suflicient  tes- 
timony tlumgli  accused  claims  the  con 
trarv.  Williams  t".  iS.  (Tex.  Cr.),  l44 
S.  W.  622. 

The  tost  is  was  inducement  such  as  to 
result  in  fair  risk  of  false  confession. 
S.  r.  Sherman,  35  Mont.  512,  522,  90  1'. 

Statutes  exist  regulating  confessions 
as  evidence.  Ty.  r.  Matsumoto,  16  Haw. 
267;  Cinn  V.  S.,  161  Ind.  292,  68  N.  E. 
294;  Brown  V.  S.,  55  Tex.  Cr.  572,  118 
S.  W.   139. 

a<»5-19  Peck  r.  S.,  147  Ala.  100,  41 
S.  759;  Hillburn  r.  S.,  121  Ga.  344,  49 
S.  E.  31 S;  Owsley  r.  C,  31  Ky.  L.  R. 
5,  101  S.  W.  366;  S.  r.  Hernia,  6S  X.  .1. 
L.  299,  53  A.  85;  S.  r.  Xagle,  25  R.  I. 
105,  54  A.  1063.  See  Hauger  f.  U.  S., 
173  Fed.  54,  97  C.  C.  A.  372;  Lindsey 
r.  S.,  66  Fla.  341,  63  S.  832,  50  L.  R. 
A.  (X.  S.),  1077,  1084n. 
305-20  P.  r.  Harrison,  261  111.  517, 
104  X.  E.  257;  Hill  r.  S.  (Tex.  Cr.), 
161  S.  "W.  118;  Layton  v.  S.,  52  Tex. 
Cr.  513,  107  S.  W.  S19.  See  O'llcarn 
r.  S.,  79  Neb.  513,  113  N.  W.  130, 
favoring    exclusion    arguendo. 

It  is  so  provided  by  recent  statute  in 
Texas  unless  written  statement  contains 
evidence  accused  had  been  warned  by 
person  to  whom  confession  made;  it  is 
not  enough  oftieial  certificate  to  state- 
ment so  recites.  Hiles  v.  S.  (Tex.  Cr.), 
163  S.  W.  717;  Overstreet  r.  S.  (Tex. 
Cr.),  150  S.  W.  899;  Windham  v.  S. 
(Tex.  Cr.),  150  S.  W.  613;  Drake  r.  S. 
(Tex.  Cr.),  151  S.  W.  315;  Cukierski  r. 
S.  (Tex.  Cr.),  153  S.  W.  313;  Majors 
r.  S.,  63  Tex.  Cr.  488,  140  S.  W.  1095; 
Avers  r.  S.,  62  Tex.  Cr.  428,  137  S. 
W.  1146;  Burton  r.  S.,  62  Tex.  Cr.  402, 
137  S.  W.  1145;  Henzen  r.  S.,  62  Tex. 
Cr.  336.  137  S.  W.  1141;  Jenkins  r. 
S.,  60  Tex.  Cr.  236,  131  S.  W.  542. 
If  accused  is  not  under  arrest,  a  con- 
fession reduced  to  writing  is  not  a 
written  confession  within  statute.  Rog 
ers  r.  S.  (Tex.  Cr.),  159  ^  W.  40.  All 
Statutory  requirements  must  appear  on 
face  to  have  been  complied  with.  Pre- 
cise wonls  of  statute  need  not  be  used 
Cole  r.  S.  (Tex.  Cr.),  162  S.  W.  880; 
Overstreet  v.  S.  (Tex.  Cr.),  150  S.  W 
899.  If  confession  be  subsequently 
shown  to  be  true,  oral  confession  is 
a.lmissible.  Moran  r.  S.  (Tex.  Cr.),  lOfl 
S.  W.  161:  Lane  r.  S.  (Tex.  Cr.).  152  S. 
W.  897:  Windham  r.  S.  ^Tex.  Cr.).  150 
S.  W.  613;   Bovtnan   v.  S.,  59   Tex.  Cr. 
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23,  126  S.  W.  1142;  Smith  v.  S.,  53 
Tex.  Cr.  643,  ]  11  S.  W.  939.  If  accused 
is  not  (Stapleton  v.  S.,  56  Tex.  Cr.  422, 
120  S.  W.  866;  Grant  V.  S.,  56  Tex. 
Cr.  411,  120  S.  W.  481;  Williams  v.  S., 
53  Tex.  Cr.  2,  IDS  S.  W.  371),  or  does 
not  believe  he  is  under  arrest,  confes- 
sion mav  be  oral.  Torres  v.  S.  (Tex. 
Cr.),  166  S.  W.  523;  Hiles  v.  S.  (Tex. 
Cr.)j  163  S.  W.  717. 

306-21     Shaw  v.  U.  S.,  180  Fed.  348, 

103  C.  C.  A.  494;  Lestes  v.  S.,  170  Ala. 
36,  54  S.  175;  Green  t.  S.,  168  Ala.  90, 
53  S.  286;  Martin  v.  S.,  1  Ala.  App. 
215,  56  S.  3;  Stevens  t.  S.,  138  Ala.  71, 
35  S.  122;  liamilton  V.  S.,  147  Ala.  110, 
41  S.  940;  Crosby  r.  S.,  93  Ark.  156, 
124  S.  W.  781;  Hooker  v.  S.,  75  Ark. 
67,  86  S.  W.  846;  P.  v.  Kussell,  19  Cal. 
Ai>p.  750,  127  P.  829;  P.  v.  Siemsen, 
153  Cal.  387,  95  P.  863;  Reagan  r.  P., 
49  Colo.  316,  112  P.  785;  Lomax  t: 
U.  S.,  37  App.  Cas.  (D.  C.)  414;  Brown 
f.  U.  S.,  35  App.  Cas,  (D.  C.)  548; 
Sims  V.  S.,  59  Fla.  38,  52  S.  198;  Wil- 
liams V.  S..  48  Fla.  65,  37  S.  521;  Wil- 
burn  r.  S,  (Ga.),  81  S.  E.  444;  Folds 
V.  S.,  123  Ga.  167,  51  S.  E.  305;  Ivey 
f.  S.,  4  Ga.  App.  828,  62  S.  E.  565; 
Ginn  V.  S.,  161  Ind.  292.  68  N.  E.  294; 
S.  r.  Bennett,  143  la.  214,  121  X.  W. 
1021;  S.  V.  Pennev,  113  la.  691,  84  N. 
W.  509;  S.  r.  loenbice,  126  Ta.  16,  101 
N.  W.   273;    S.   v.   Westcott,   130   la.   1, 

104  N.  W.  341;  Pearsall  r.  C,  29  Ky. 
L.  R.  222,  92  S.  W.  589;  Hathaway  v. 
C,  26  Ky.  L.  R.  630,  82  S.  W.  400; 
S.  1-.  Turner,  122  La.  371,  47  S.  685; 
S.  V.  Lewis,  112  La.  872,  36  S.  788; 
S.  1-.  Hogan, -117  La.  863,  42  S.  352; 
S.  V.  Rugero,  117  La.  1040,  42  S.  495; 
S.  r.  Baudoin,  115  La.  773,  40  S.  42; 
McCleary  v.  S.  (Md.),  89  A.  1100;  Too- 
mer  r.  S.,  112  jNfd.  285,  76  A.  118;  Bir- 
kenfeld  v.  S.,  104  Md.  253,  65  A.  1;  P. 
r.  Sartori,  168  Mich.  308,  134  N.  W 
200;  P.  V.  Owen.  154  Mich.  571,  118  N. 
W.  590;  S.  r.  Willotto.  46  Mont.  326. 
127  P.  1013;  S.  /•.  McCord,  237  Mo. 
242,  140  S.  W.  885;  S.  V.  Wilson,  223 
Mo.  173,  122  S.  W.  671;  S.  r.  Woolev, 
215  Mo.  620,  115  S.  W.  417;  S.  v. 
Brooks,  220  Mo.  74,  119  S.  W.  353;  S. 
r.  Church,  199  Mo.  605,  636,  OS  S.  W. 
16;  S.  V.  Jones.  171  Mo.  401,  71  S.  W. 
680;  S.  V.  Armstrong,  203  Mo.  554. 
102  S.  W.  503;  S.  r.  Bcrberick,  38 
Mont.  423,  100  P.  209;  S.  r.  .lohnnv, 
29  Nev.  203,  87  P.  3;  S.  r.  Hernia.  C^S 
N.  J.  L.  299,  53  A.  85;  S.  v.  MacQueen, 


69  N.  J.  L.  522,  55  A,  1006;  P.  i.  Gar- 
falo,  2J7  N.  Y.  141,  100  N.  E.  698;  P. 
V.  Hill,  198  N.  Y.  64,  91  X.  E.  272;  P. 
V.  Rogers,  VJ2  N.  Y.  331,  85  N.  E.  135 
(words  "private  person"  in  statute 
concerning  confessions  includes  oflicers 
in  whose  custoily  accused  was  when 
confession  maile) ;  P.  r.  White,  176  N. 
Y.  331,  349,  68  N.  E.  630;  S.  r.  Drake- 
ford,  102  N.  C.  667,  78  S.  E.  308;  S.  V. 
Daniels,  134  N.  C.  641,  46  S.  E.  743; 
S.  V.  Exum,  138  N.  C.  599,  50  S.  E.  283; 
S.  V.  Smith,  138  N.  C.  700,  50  S.  E. 
859;  S.  V.  Horner,  139  N.  C.  603,  52 
S.  E.  136;  S.  V.  Jones,  145  N.  C.  466, 
59  S.  E.  353;  Wade  v.  S.,  2  O.  C.  C. 
(N.  S.)  189;  Anderson  v.  S.,  8  Okla. 
Cr.  90,  126  P.  840;  S.  V.  Humphrey,  63 
Or.  540,  128  P.  824;  S.  l\  Scott,  63  Or. 
444,  128  P.  441;  S.  v.  Blodgett,  50  Or. 
329,  92  P.  820;  S.  v.  Landers,  21  S.  D. 
606,  114  N.  W,  717;  S.  v.  Vev,  21  S.  D. 
612,  114  N.  W.  719;  Berrv  v.  S.,  58  Tex. 
Cr.  291,  125  S.  W.  580;  Reeves  r.  S., 
47  Tex.  Cr.  340,  83  S.  W.  803;  Fonseca 
V.  S.,  48  Tex.  Cr.  28,  85  S.  W.  1069; 
Bink  r.  S.,  48  Tex.  Cr.  598,  89  S.  W. 
1075;  S.  V.  Blav,  77  Vt.  56,  58  A.  794; 
S.  V.  Poole,  42  Wash.  192,  84  P.  727; 
Hintz  V.  S.,  125  Wis.  405,  104  X.  W, 
110;  Stoddard  t\  S.,  132  Wis.  520,  112 
X.  W'.  453;  Clay  v.  S.,  15  Wvo.  42,  86 
P.  17,  544. 

See  Belcher  v.  S.  (Tex.  Cr.),  161  S.  W. 
459. 

Immaterial  defendant  under  arrest  for 
prior  oflense.  Reinliard  r.  S.,  52  Tex. 
Cr.  59,  106  S.  W.  128.  Legality  of  ar- 
rest is  immaterial.  Brown  v.  S.,  3  Ga. 
App.  479,  60  S.  E.  216. 
307-22  Fouse  r.  S:,  83  Xeb.  25S,  119 
X.  W.  4  78;  Stoddard  v.  S.,  132  Wis. 
520,  112  N.  W.  453. 

307-23  Perovich  r.  U.  S.,  205  U.  S, 
Si]\  Daniels  V.  S.,  57  Fla.  1,  48  S.  747 
(inadmissible  unless  clearly  shown  to 
Ikt"  0  been  voluntary  and  accused  in- 
formed of  his  rights);  Butler  r.  S., 
64  Tex.  Cr.  482,  142  S.  W.  904;  Bron- 
son  r.  S.,  59  Tex.  Cr.  17.  127  S.  W.  175 
(no  warning  given).  Contra,  if  incul- 
patory statements  testified  to  by  ac- 
cused on  trial.  S.  r.  Dellart,  3S  Slont. 
211,  99  P.  438;  Xunn  f.  S.,  60  Tex.  Or. 
S6.  13!   S.  W.  320. 

See  Wilburu  V.  S.  (Ga."),  SI  S.  E.  444; 
T^IcCleary  v.  S.   (^fd.V  ^9  \.  110,1. 
Confession     not     inadmissible     because 
mnde  wliile  a   chain   was  locked   around 
I  defendant's   neck,  the   other  end   being 
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fastened  to  a  pdlo  ami  oHhit  to  whom 
ronfession  luailo  was  only  juMson  witli 
afcusod,  and  liad  a  pistol  in  liis  pocki't. 
McNish  i\  S.,  -17  Fla.  G9,  3(5  S.  17(!. 
But  comp.  S.  r.  Westiott,  130  la.  1,  104 
N.  \V.  341,  and  soo  S.  r.  Oorham,  07 
Vt.  3n.l,  31  A.  SM. 

Accused  must  be  conscious  of  his  ar- 
rest; oHicor's  intrnt  doos  not  aiVcct  ad 
niissibilitv  of  coiifc'ssion.  Elswoith  I'. 
S..  r,\  Tox.  Cr.  3^,  111  S.  W.  903. 
Whatever  be  intention  of  oflicer,  if  no 
arrest  has  been  made,  and  defendant 
was  not  apprised  of  intention  to  ar 
rest  at  time  when  he  made  statements, 
thev  are  admissible.  Ilirkman  v.  S. 
(T.>\-.  Cr.),  145  S.  W.  914. 
Under  Texas  Statute  if  confessor  de- 
livers ]>ossession  of  stolen  goods  to  of- 
ficer in  whose  rustody  he  is  confes- 
sion may  be  proved  thou'jh  warning 
not  given.  Martin  r.  S.,  o7  Tex.  Cr. 
59".  124-  S.  W.  6S1. 
307-24  Owslev  r.  C,  31  Ky.  L.  R. 
5,  101  S.  W.  3(36;  S.  r.  Thomas,  250 
Mo.  1S9,  157  S.  W.  330.  See  Lindsoy 
r.  S..  66  Fla.  341.  63  S.  832.  50  L.  R.  A. 
(N.  S.)  1077,  10S5n. 
A  confession  signed  by  defendant  after 
being  written  l)v  aiiotlier  and  read  to 
defendant  is  admissible.  Kelly  V.  S., 
61  Tex.  Or.  663,  136  S.  W.  58. 
Prosecuting  attorney  may  take  confes- 
sion by  question  and  answer.  S.  r. 
Be.'^ancon,  12S  La.  85,  54  S.  480. 
308-25  Rex.  r.  Best  j"1909]  1  K.  B. 
692.  (h.'^ap.  Reg.  r.  Gavin,  15  Cox  C.  C. 
Ci~t(];  Rex  V.  Rossi,  17  (^an.  Crim.  Cas. 
182;  Shaw  v.  U.  S.,  180  Fed.  348,  103 
C.  C.  A.  494;  Lester  v.  S.,  170  Ala 
36,  54  S.  175;  Reagan  v.  P.,  49  Colo. 
316,  112  P.  785;  S.  V.  Penney,  113  la. 
691,  84  N.  W.  509;  S.  V.  Novak,  109  Li. 
717,  79  N.  W.  465;  S.  v.  Besancon,  128 
La.  85,  54  S.  480;  S.  v.  Canton,  131 
La.  255,  59  S.  202;  Green  r.  S.,  96  Md. 
384,  54  A.  104;  S.  v.  Banusik  (X.  J. 
L),  64  A.  9.')4;  Ty.  r.  Emilio,  14  N.  SI. 
147,  89  P.  239;  P.  v.  White,  176  N.  Y. 
331,  349,  68  N.  E.  630;  S.  r.  Bohanon, 
142  N.  C.  695,  55  S.  E.  797;  Berry  v. 
S.,  58  Tex.  Cr.  291,  125  S.  W.  580;  Oli- 
ver r.  S.  (Tex.  Cr.),  159  S.  W.  235; 
Tarasinski  r.  S.,  146  Wis.  508,   131    N. 

W.    VQ'.l. 

308-26  Brewer  i\  S.,  72  Ark.  145, 
78  S.  W.  773;  P.  r.  Heivner,  13  Cal. 
App.  768,  114  P.  411;  Reagan  r.  P.,  49 
Colo.  316.  112  P.  785;  riilburn  r.  R., 
121  Oa.  344,  49  S.  E.  318;  S.  r.  West- 
cott,   130  la.   1,  104  N.  W.  341;   S.  v. 


Wooiey.  215  Mo.  620,  115  S.  W.  417; 
8.  r.  Johnnv,  29  Nev.  203,  87  P.  3; 
P.  r.  Randazzio,  194  N.  Y.  147,  87 
K.  E.  112;  S.  V.  Allison,  24  S.  D.  622, 
124  N.  W.  747;  Hintz  v.  S.,  125  Wis. 
li>.">,  104  N.  W.  110;  Roszczvniali  r.  S., 
Ii'l  Wis.  414,  10}  N.  W.  113. 
Persistent  questions  producing  mental 
a'igiiish,  confession  inadmissible.  S. 
r.  Thomas,  250  Mo.  180,  157  S.  W.  330. 
Confronting  accused  with  his  accom- 
plice and  reading  latter 's  confession 
to  him,  not  cause  for  excluding  for- 
mer's confession  then  and  there  made. 
r>.  r.  Siemscn,  153  Cal.  387,  95  P.  803. 
.309-27  Peck  r.  S.,  147  Ala.  100,  4] 
S.  759;  S.  V.  Turner,  122  La.  371,  47 
R.  685. 

309-28  S.  r.  Turner,  122  La.  371,  47 
S.  685;  Birkenfeld  r.  S.,  104  Md.  253, 
65  A.  1;  Green  v.  S.,  96  Md.  384,  54 
A.  104;  S.  r.  Thomas,  250  Mo.  189,  157 
S.  W.  330;  S.  V.  Blodgett,  50  .Or.  329, 
92  P.  820;  S.  V.  Landers,  21  S.  D.  606, 
lit  N.  W.  717. 

309-29  Sorenson  v.  U.  S.,  143  Fed. 
820,  74  C.  C.  A.  468;  P.  v.  Silvers,  6 
Cal.  App.  69,  92  P.  506;  McNish  r.  S., 
45  Fla.  83,  34  S.  219;  De  Vore  r.  S., 
7  Ga.  App.  197,  66  S.  E.  484;  S.  v. 
Wood,  122  La.  1014,  48  S.  438;  .John- 
son r.  S.  (Miss.).  65  S.  218;  Mack- 
masters  r.  S.,  82  Miss.  459,  34  S.  156; 
S.  r.  Dolan  (N.  J.),  90  A.  in34;  S.  v. 
Xagle,  25  R.  L  105,  54  A.  1063;  Jack- 
son r.  C.  (Va.),  81  S.  E.  192. 
See  Lindsev  v.  S.,  66  Fla.  341,  63  S. 
832,  50  L.  R.  A.  (N.  S.)  1077,  1082n, 
1086n. 

Contra  under  statute  if  threats  not 
shown.  S.  V.  Barker,  56  Wash.  510, 
inn  P.  133. 

The  hope  or  fear  may  be  induced  by 
one  person  and  resulting  confession  be 
made  to  another,  in  absence  of  former, 
without  rendering  it  admissible,  though 
person  to  whom  confession  made  had 
no  knowledge  of  acts  or  words  of  the 
other.  Griner  v.  S.,  121  Ga.  614,  49 
S.   E.   700. 

310-30  King  r.  Paakaula,  3  Haw. 
30;  S.  V.  Jones,  171  Mo.  401,  71  S.  W. 
680;  P.  V.  Scott,  195  N.  Y.  224,  88  N. 
E.  35  (admissible  unless  made  upon 
stipulation  of  district  attorney  there 
shall  not  be  a  prosecution).  Contra, 
De  Vore  r.  S.,  7  Ga.  App.  197,  66  S.  E. 
484. 

State  not  respon.sible  for  remark  made 
bv  b^stande^.  luiszczvniala  f.  S.,  125 
Wis.  414,  104  N.  W.  113. 
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311-31  P.  V.  Luis,  158  Cal.  185,  110 
P.  580;  P.  V.  Silvers,  6  Cal.  App.  69, 
92  P.  506;  King  v.  Kamakana,  3  Hav\-. 
313.  See  S.  v.  Coats,  174  Mo.  396,  74 
S.  W.  864;  S.  V.  Perry,  74  S.  C.  551, 
54  S.  E.  764. 

Inducements  made  by  third  person  in 
ofiiccr's  presence  ground  for  excluding 
confession.  S.  v.  Sherman,  35  Mont. 
512,  90  P.  981.  And  so  by  father  of 
minor,  no  officer  being  present.  S.  v. 
Force,  69  Neb.  162,  95  X.  W.  42.  In- 
ducements by  police  judge,  not  acted 
on,  immaterial.  Geiger  v.  S.,  2  O.  C 
C.  (N.  S.)  174,  rev.  on  another  question, 
70  O.  St.  400,  71  N.  E.  721. 
311-32  S.  V.  Brooks,  220  Mo.  74,  119 
S.  W.  353. 

312-33  Confession  voluntarily  made 
one  month  after  remarks  inducing 
hope,  competent.  S.  v.  Vey,  21  S.  D. 
612,  114  N.  W.  719. 
312-35  White  v.  S.,  70  Ark.  24,  65 
S.  W.  937;  S.  v.  Hunter,  181  Mo.  316. 
80  S.  W.  955. 

312-36  Sims  v.  S.,  59  Fla.  38,  52  S. 
198 

312-37  P.  V.  White,  176  N.  Y.  331, 
349,  68  N.  E.  630. 

Promise  to  protect  from  mob  violence 
docs  not  render  confession  inadmis- 
sible. Brewer  v.  S.,  72  Ark.  145,  78 
S.  W.  773. 

313-38  P.  1-.  Luis,  158  Cal.  185,  110 
P.  580;  S.  V.  Brown,  2  Bovce  (Del.) 
405,  80  A.  146;  Milner  v.  S.,  124  Ga. 
86,  52  S.  E.  302;  S.  v.  Williams,  129 
La.  215;  55  S.  769;  S.  v.  Johnny,  29 
Nev.  203,  87  P.  3;  Grimsinger  9.  S., 
44  Tex.  Cr.  1,  18,  69  S.  W.  583. 
313-39  Edmonson  v.  S.,  72  Ark.  585, 
82  S.  W.  203;  S.  v.  Willing,  129  La. 
72,  105  N.  W.  355;  Johnson  v.  S. 
(Miss.),  65  S.  218;  Maxwell  v.  S. 
(Miss.),  40  S.  615;  S.  v.  Dolan  (N.  J.), 
90  A.  1034;  P.  r.  Garfalo,  207  N.  Y. 
141,  100  N.  E.  698;  Jackson  v.  S.,  50 
Tex.  Cr.  302,  97  S.  W.  312.  See  Lind- 
Bev  r.  S.,  66  Fla.  341,  63  S.  832,  50  L. 
R.  A.  (N.  S.)  1077,  1087n. 
Eefused  because  obtained  after  use  of 
epithets  by  officers  and  after  a  night 
of  solitarv  confinement.  P.  V.  Loper, 
159  Cal.  6,  112  P.  720. 
314-41  Mathews  r.  S.,  102  Miss.  549, 
59  S.  842;  IT.  S.  v.  Lozada,  4  Phil.  Isl. 
226. 

Immaterial  accused  was  in  a  calaboose 
surrounded  by  a  crowd  of  white  men, 
he  being  colored.  Hilburn  r.  S.,  121 
Ga.  344,  49  S.  E.  318. 


314-42     Stevens   v.   S.,    138   Ala.    71, 

35  S.  122. 

314-43  Violence  made  necessary  by 
accused's  acts  does  not  affect  compe- 
tency of  confession.  Ty.  V.  Emilio,  14 
N.  M.  147,  89  P.  239. 
314-44  Green  r.  C,  26  Ky.  L.  R. 
12P1,  83  S.  W.  638;  U.  S.  v.  Baluyut, 
1  Phil.  Isl.  451  (infliction  of  violence 
on  co-defendant). 

Previous  punishment  may  make  con- 
fession inadmissible  if  it  is  probable 
apprehension  of  further  punishment  en- 
tertained. Hawkins  v.  S.,  6  Ga.  App. 
109,  64  S.  E.  289. 

314-45  P.  V.  Lopet,  1.59  Cal.  6,  114 
P.  720;  Green  v.  C,  26  Ky.  L.  B.  1221, 
S3  S.  W.  638. 

315-47  See  Hooker  v.  S.,  75  Ark. 
67,  86  S.  W.  846. 

Fear  of  mob  violence  is  immaterial  un- 
less it  existed  prior  to  or  contempor- 
aneouGly  with  statement.  Smith  i".  S., 
142  Ala.  14,  39  S.  329. 
315-48  McNish  v.  S.,  45  Fla.  83,  34 
S.  219. 

Fear  not  shown  "by  evidence  jail  was 
surrounded  if  accused  did  not  hear  con- 
versation of  those  in  crowd.  Bettis  v. 
S.,  160  Ala.  3,  49  S.  781. 
315-49  See  Lindsey  v.  S.,  66  Fla. 
341,  63  S.  832,  50  L.  R.  A.  (N.  S.) 
1077,  loss    (note). 

315-50  P.  r.  Scott,  195  N.  Y.  224, 
88  N.  E.  35,  statute. 
315-51  Rex  r.  White,  18  Ont.  L.  R. 
(Can.)  640;  Rex  r.  Rvan,  9  Ont.  L.  R. 
(Can.)  137;  P.  v.  Warren,  12  Cal.  App 
730,  108  P.  725;  S.  r.  Westcott,  130  la. 
1,  104  N.  W.  341;  S.  v.  ^^'Hlson,  172  Mo. 
420,  72  S.  W.  696;  P.  v.  White,  176  X. 
Y.  331,  68  N.  E.  630;  S.  v.  Landers,  21 
S.  D.  606,  114  N.  W.  717;  Spencer  f. 
S.,  48  Tex.  Cr.  580,  90  S.  W.  638;  Cor- 
toz  r.  S.,  47  Tex.  Cr.  10,  83  S.  W.  812. 
But  see  Bram  v.  V.  S.,  168  U.  S.  532. 
316-52  See  Tines  r.  C,  25  Kv.  L. 
R.  1233,  77  S.  W.  363;  Geiger  v.  S.,  70 
O.  St.  400,  71  N.  E.  721. 
In  Texas  a  distinction  is  made  where 
fraud  practiced  on  accused  has  refer- 
ence to  crime  itself.  Cook  v.  S.,  32 
Te\-.  Cr.  27,  22  S.  W.  23,  40  Am.  St. 
758. 

316-54  Connors  r.  S.,  95  Wis.  77,  69 
N.  W.  981;  Roszczvniala  r.  S.,  125  Vris. 
414,  104  X.  W.  113. 
"The  circumstances  under  which  it  was 
procured  rendered  it  clearly  cnmpetoi't 
under  the  statute.  Code  Cr.  Proc  ^r!9" 
In    People   f.    Rogers,    192    N.    Y.    33', 
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«3    N.    i:.    13.1,    15    Ann.    Cas.    177,    tlii.s     :5:{  S.  GOO;  S.  V.  Ranusik   (N.  J.  L.),  C4 
court    sanctituioil    the    adiniHsion    of    a     A.  '.'!^l. 


conf«'s.siiiu  wliicli  was  ohtaintvl  as  the 
result  of  far  more  ur^jeni-y  by  the  cap 
tors  of  the  prisoner  than  waa  exercised 
or  attempted  in  the  present  case."  P. 
r.  Guisto,  i:t)«i  N.  Y.  (i7,  1)9  X.  K.  190. 
316-55     See    Lindsev    r.    S..    fi(>    Kla. 

;5n,  (;3  s.  s32.  .".o  L.  H.  a.  (N.  s.) 

1077,    lOSsn;    Jackson    r.    »'.    (Va.^.    M 

8.  K.  192. 

Persons  in  authority  dellued. — .la<-l<son 

f.  C.  ;  Va.).  ^1  S.  K.  I'.rj. 
318-56  Ureen  i.  S.,  9(5  Md.  3S4,  oi 
A.  li>l;  S.  r.  Jones,  171  Mo.  401,  71 
S.  W.  (ISO;  R.  r.  Rnnusik  (X.  J.  L.), 
64  A.  994:  McDonald  r.  S.,  .-).".  Tex.  Cr. 
20S.  ik;  S.  W.  47:  II.Miderson  r.  S. 
(Tex.  Cr.),  or,  S.  W.  131. 
Immaterial  defendant  not  represented 
by  counsel  nor  informed  of  rijiht  to 
remain  silent.  Mc<'!earv  r.  S.  (Md.), 
89  A.  1100:  S.  r.  Wasliin;:.  3(5  Wash. 
48.1.  78  P.  1019. 

318-58  Jones  r.  S.,  137  Ala.  12,  34 
S.  f)^!;  Thaver  r.  S..  13S  Ala.  39,  3.'. 
S.  40«);  Stevens  r.  S.,  13S  Ala.  71,  3.1 
8.  122:  Smith  r.  S.,  142  Ala.  14,  39  S. 
329:  Richardson  r.  S.,  14.1  Ala.  40,  41 
8.  82:  P.  r.  Siemsen,  1.13  Cal.  3S7,  9.1 
P.  8C3:  P.  r.  Walker,  140  r'al.  1.13,  73 
P.  831:  Thomas  r.  S.,  .18  Kla.  122,  .11 
S.  410;  Tv.  r.  Matsu?noto,  IG  Maw.  267; 
Birkenfeld  r.  S.,  104  Md.  2.13,  6.1  A.  1; 
C.  r.  Devanev,  182  Mass.  33.  G4  X.  K. 
402;  C.  r.  Corcoran,  182  Mass.  46.1.  Gl 
N.  E.  821:  Dunmore  r.  S.,  86  Miss. 
788,  39  S.  69:  S.  r.  Banusik  (X.  J.  L.), 
64  A.  J>94:  Gilmore  r.  S.,  3  Okla.  Cr. 
434,  106  P.  801:  S.  r.  Humphrey,  63 
Or.  .140,  128  P.  824:  S.  v.  Xa^lo,  2.1  R. 
I.  105,  54  A.  1063:  S.  r.  Henderson,  74 
8.  C.  477,  55  S.  E.  117:  S.  r.  Vev,  21 
8.  D.  612,  114  X.  W.  719:  S.  f.  Blav, 
77  Vt.  56,  58  A.  794. 
See  Rodriguez  r.  S..  58  Tex.  Cr.  397. 
126  S.  W.  264  (statement  to  om.er  not 
in  writing  as  req\iired):  Rex  r, 
Godinho.  76  J.  P.  (Kng.)  16,  15  S.  J. 
807    '^s  T    Li    R    "i 

318-59  S.'r.'Wood,  122  La.  1014,  48 
S.  438;  Mathews  r.  S..  102  Miss.  549, 
59  S.  842;  S.  r.  Humj.hrov.  63  Or.  540, 
128  P.  824;  S.  r.  Hend.rson.  74  S.  ('. 
477,  55  S.  E.  117.  Rule  apjdies  to  post- 
ofTire  inspector  in  case  of  prisoners  ac 
cused  of  violating  postal  laws.  Sor- 
enson  r.  U.  S.,  143  Fed.  820,  74  C.  C. 
A.   468. 

See  S.  r.  Dve.  36  Nev.  143.  133  P.  935. 
319-eo     S.  r.  Alexander,  109  La.  .557. 


319-61      McXish   I.  S.,  45  Fla.  S3,  34 

S.    L'll". 

319-62      r.  r.  Silvers,  G  Cal.  A  pp.  6H, 

92    1'.    .106;    Knight    r.    S.,   55   Tex.   Cr. 

243,  IIG  S.  W.  oG. 

319-63     S.   r.  Stebbins,   188  Mo.  387 

87  S.  W.  460.     See  S.  v.  Landers,  21  .•^. 

I).  ■iMl.  114  X.  W.  717. 

Confession  may   be  proved   if  attorney 

inforiiied   accused   he  cannot  grant   im 

iiiuiiity.     Howard    v.   C,   28    Ky.   L.   1{ 

737,  90  S.  \V.  578. 

319-64     A   slight  assault   made  by  a 

dvtc;tive  on  actuscd  two  days  prior  to 

coufessitin,   not   cause   for   exduiling   it. 

Tv.  r.  Matsumoto,  16  Haw.  267. 

319-65     See    C.    v.    Snyder,    224    Pa. 

:.•.■().  73  A.  910. 

320-67     Johnson    v.    S.,    1    Ga.    App. 

129,  57   S.   E.  934. 

320-68     P.  r.  Piner,  11  Cal.  Aj.p.  .142, 

10.1  I'.  7S0. 

32<»-69     See  Owsley  f.  C,  31  Kv.   L. 

R.  5,  -.Ol   S.  W.  36G. 

321-72     Peck   r.  S.,  147  Ala.   100,  4, 

S.   7.19;    Owslev   r.   ('.,  31    Kv,  L.   R.   •", 

nil  S.  W.  3G6J  Watts  r.  S.. '99  Md.  3"', 

57  A.  542;   S.  v.  Church,   199   Mo.  G0.>. 

632,   98  S.   W.    16.     See   Lindsev   v.  S., 

66    Fla.    341,    63    S.    832,    50    L.    R.    A 

(X.    S.)    1077    10S2n:    Green    f.    S.,   9i; 

.Md.  G>^4,  54   A.   1114. 

Mental  condition  immaterial  as  to  ad 

missibiiity.      McDonald    V.    S.,    55    Tex 

Cr.   L'lis,   il6  S.   W.  47. 

322-73     See  Birkenfeld  i'.  S.,  104  Md. 

I'l::.  (J5  A.  1. 

322-74     Flowers  r.   S.,   168   Ala.   147. 

r,?.    S.   276;   Jackson    r.   S.,   167   Ala.   77. 

52    S.    730;    Holland    r.   S.,    162   Ala.    •''>, 

50  S.  215;  Jones  v.  S.,  137  Ala.  12,  31 

S.   681;    Parrish   r.   S.,   139   Ala.    16,   41. 

36  S.  1012:   Talbert  r.  S.,   140  Ala.  9«  , 

37  S.  78;  Plant  r.  S.,  140  Ala.  52,  37 
S.  159;  Davis  f.  S.,  141  Ala.  62,  37  S. 
676;  Braham  v.  S.,  143  Ala.  28,  38  S. 
919;  Reed  r.  S.  (Ark.),  145  S.  W.  206; 
I  nee  r.  S..  77  Ark.  426,  93  S.  W.  65; 
P.  r.  Weber,  149  Cal.  325,  86  P.  671: 
P.  V.  Fallon,  149  Cal.  287,  86  P.  698; 
P.  f.  Smith,  13  Cal.  App.  627,  110  P. 
333;  P.  r.  Rowland,  12  Cal.  App.  6. 
1(16  P.  428;  Daniels  r.  S.,  57  Fla.  1,  4^ 
8.  747:  Goolsby  r.  S.,  133  Ga.  427,  6<; 
S.  E.  1.19:  Ranson  v.  8.,  2  Ga.  App. 
826,  59  S.  E.  101;  8.  r,  Adams,  85  Kan 
435.  116  I*.  608:  8.  r.  Campbell,  73 
Kan.  688,  85  P.  784;  Locke  r.  C.  144 
Kv.    232,    137    S.    W.    1043;    Richburger 
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V.  S.,  90  Miss.  806,  44  S.  772;  S.  f. 
Wilkins,  221  Mo.  444,  120  S.  W.  22 
(^no  foundation  required);  S.  v.  Kce- 
land,  39  Mont.  506,  104  P.  513;  S,  r.  Lu 
Sing,  34  Mont.  31,  85  P.  521;  Fouse  r. 
S.,  83  Neb.  258,  119  X.  W.  478;  S.  f. 
Schumac'iicr,  21  X.  D.  591,  132  N.  W. 
143;  S.  V.  Anderson,  53  Or.  479,  101  P. 
198;  S.  r.  Xagle,  25  R.  1.  105,  54  A. 
1063;  S.  V.  Angel,  93  S.  C.  149,  76  S.  E. 
190;  S.  r.  Vev,  21  S.  D.  612,  114  X.  W. 
719;  Hickman  r.  S.  (Tex.  t'r.),  145  S. 
W.  914;  Germany  V.  S.,  G2  Tex.  Cr. 
276,  137  S.  W.  130;  Lane  v.  S.,  59  Tex. 
Cr.  59.5,  129  S.  \V.  353;  Keeton  r.  S., 
59  Tex,  Cr.  316,  128  S.  W.  404;  Rein- 
hard  V.  S.,  52  Tex.  Cr.  59,  106  S.  W 
12S;  S.  V.  Blav,  77  Vt.  56,  58  A.  794; 
Lillvstrom  r.  S.,  146  Wis.  525,  132  X. 
W.  "l32;  Anderson  v.  S.,  133  Wis.  601, 
114  X.  W.  112;  Roszozvniala  V.  S.,  125 
Wis.  114,  inj  X.  W.  li3. 
But  compare  Tillman  r.  S.  (Ark.),  166 
S.    W.    .IM". 

Not  necessary  to  lay  predicate. — Webb 
r.  S.  (Ala.  Aiiji.),  ti^j  8.  s:45.  But  sec 
Wripht  r.  S.,  3  Ala.  App.  24,  58  S.  6S. 
"What  defendant  said  about  the  kill- 
ing, and  his  attitude  and  conduct  with 
respect  thereto,  not  being  in  the  nature 
of  direct  confessions  of  guilt,  however 
incriminatory  they  might  be,  were  ad- 
missible against  him  without  ]>rclimiu- 
ary  proof  of  their  voluntary  charac- 
ter." Watts  r.  S.,  177  Ala. "24,  59  S. 
270. 

Must  be  voluntary  in  largest  sense. 
Johnson  r.  S.,  1  Oa.  App.  129,  57  S. 
E.  934;  Mill  i.  S.,  3  Ga.  Aj.p.  414,  fxi 
8.  E.  4. 

Statements  by  accused  to  wife,  over- 
hoard  liv  third  person,  may  be  jiroved 
though  she  is  incompetent  as  a  wit- 
nesH.  Ford  r.  S.,  124  Ga.  793,  53  S. 
E.  335. 

May  be  made  before  accusation. — 
Purdv  V.  S.,  50  Tex.  Cr.  31  s.  !)7  S.  W. 
480;  S.  V.  Royce,  38  W^ash.  Ill,  SO  P. 
2fiS. 

aZ.'l-TS  Rex  r.  Martin,  9  Ont.  L.  R. 
(Can.)  218;  Piano  r.  S.,  161  .\la.  SS, 
49  S.  803;  Barddell  v.  S.,  144  Ala.  54, 
39  S.  975;  Carr  r.  S.,  81  Ark.  .'«9,  99 
S.  W.  831;  McCrorv  r.  S.,  11  Ga.  App. 
787,  76  S.  E.  163;  Wright  r.  C,  155 
Kv.  750,  160  S.  W.  476;  S.  r.  Byrd, 
41  Mont.  585,  111  P.  407. 
323-76  S.  r.  Moore,  36  Ttah  521, 
Ifi'.  P.  293,  cit.  the  text. 
321-78  Lismore  r.  S.,  94  .\rk.  207, 
12G    S.    W.    853;    P.    v.    Williams,    159 


Mich.  518,  124  X.  W.  555;  S,  r.  Wen- 
zcl,  72  X.  H.  396,  56  A.  918;  Knapp 
r.  S.,  4  0.  C.  C.  (X.  S.)  184;  S.  v. 
Lawrence,  74  O.  St.  38,  77  X.  E.  266, 
Robinson  V.  S.,  55  Tex.  Cr.  42,  114  S. 
W.  811;  Barnett  v.  S.,  50  Tex.  Cr.  538, 
99  S.  W.  556. 

Letters  not  to  be  excluded  entirely 
because  they  at  the  same  time  con- 
tained admissions  of  other  crimes.  S. 
r.  Thuna,  59  Wash.  6'^9,  109  P.  331. 
Confession  iucludiug  crimes  other  than 
that  involved  is  admissible  as  a  whole 
if  jury  directed  to  disregard  all  that 
relates  to  any  other  crime.  Gore  r.  P., 
162  111.  259,  44  X.  E.  500;  Zuckerman 
f.  P.,  213  III.  114,  72  X.  E.  741;  S.  r. 
Knapi>,  70  O.  St.  380,  71  X.  E.  705. 
And  so  if  independent  crime  part  of 
same  scheme.     S.  r.  Jones,  171  Mo.  401, 

71  S.  W.  6S0;  Campos  V.  S.,  50  Tex.  Cr. 
289,  97  S.  W.  100.  In  some  cases  no 
restriction  seems  to  be  imposed.  See 
S.  V.  Poole,  42  Wash.  192,  84  P.  727- 
S.  v.  Dallon,  43  Wash.  278,  86  P.  590. 
Confession  of  guilt  of  misdemeanor, 
not  provable  to  show  a  subsequent  sim- 
ilar act  committed  with  like  intent, 
law  having  changed  offense  to  felony 
and   added    to   penaltv.     S.    r.    Wenzel, 

72  X.  IT.  396,  56  A.  918.  Confession 
of  carnal  intercourse  with  consent  of 
prosecutrix,  made  when  indictment  for 
incest  and  rape  pending,  is  admissible 
after  dismissal  of  court  for  incest. 
Pilirrim  V.  S.,  59  lex.  Cr.  231,  128  S. 
W.  12'^. 

324-80  McGhee  r.  S.,  171  Ala.  19, 
55  S.  159;  P.  r.  Weber,.  149  Cal.  325, 
86  P.  671  ;  P.  r.  Jan  John,  144  Cal.  284, 
77  P.  950;  P.  r.  Hutchings,  S  Cal.  App. 
550,  97  P.  325;  S.  r.  Keeland.  39  Mont. 
506,  104  P.  513.  See  Callowav  r.  S., 
55  Tex.  Cr.  262,  116  S.  W.  575.  Con- 
tra, if  made  before  magistrate  when 
under  arrest.  Daniels  r.  S.,  '>7  Fla.  1, 
^8  S  747.  Statute  jirovides  for  warn- 
ing. Pierce  v.  S.,  54  Tex.  Cr.  424,  113 
S.  W.  148. 

Comp.  Wasserleben  r.  S.  (Ala.),  63  S. 
520. 

32-1-81  Powers  r.  S.,  138  Ga.  624, 
75  s.  K.  651  ;  Thurman  r.  S.  (Ga.  App.), 

81  S.  E.  796;  Turpin  f.  C,  140  Kv.  294, 
130  S.  W.  10S6;  S.  r.  Hogan,  117  La. 
863,  42  S.  352;  C.  r.  Devanev,  1S2  Mass. 
33.  64  X.  E.  402;  P.  r.  Mill  vane  v,  171 
Mich.  272,  137  X.  W.  155;  Serop  r.  S. 
(Tox.  Cr.\  154  S.  W.  557;  S.  r.  Manley, 

82  Vt.  556,  74  A.  231. 

See  McClain  v.  S.  (Ala.),  62  S.  241. 
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"Like  flight,  tlio  feifrning  of  a  stato 
of  mind  wlii<h  in  itself,  if  gomiino, 
would  oonstitiito  a  dofenso  to  tlio 
•hnrp<'  or,  at  loast,  n  bar  to  the  trial, 
is  imlioative  of  a  disposition  to  o\ado 
justice,  and  tends  to  prove  guilt,  f^tati* 
r.  Prit.du'tt,  li)(»  N.  C,  loo.  eit.  (i7t), 
671,  11  .'^.  E.  3.-7."  S.  V.  Stevens,  2-12 
Mo.  439,  117  S.  W.  07. 
The  di.strlct  attorney  may  comment  on 
the  fait  that,  when  d<>fi'nilaiit  was  ar- 
lestcd,  the  pmsccuting  witness  had 
charged  him  with  the  offense,  and  ho 
did  not  denv  it.  Adams  r.  S.,  G4  Tex. 
Cr.  .'■)•»  1,  142  S.  W.  018. 
325-82  S.  r.  Adams.  G  Penne.  (Del.) 
178,  6.5  A.  510;  P.  r.  Flannellv,  128  Cal 
83,  60  P.  670;  S.  r.  Phillips,  118  la 
660,  92  N.  W.  876;  S,  r.  Puller,  130 
La.  240,  .">7  S.  906;  S.  r.  Spaugh.  200 
Mo.  571,  509,  08  S.  W.  5.1;  C.  r.  Pid- 
dle, 200  Pa.  647.  50  A.  264;  Perry  r 
S.  (Tex.  Cr.),  1.")  S.  W.  263;  S.  i: 
Shaw.  73  Vt.  149,  50  A.  863;  S.  r. 
Death.M-age,  35  Wash.  326,  77  P.  504. 
But  see  Caples  r.  S,  (Tex.  Cr.),  167  S. 
W.  T.^n. 

Exculpatory  evidence  is  admissible  in 
rehuttal.  Anil  refusal  to  admit  it  is 
not  cured  by  the  fart  that  the  defend- 
ants themselves  afterwards  testified 
as  to  the  circumstances  and  occur- 
rences which  preceded  their  flight,  if 
the  ruling  is  not  modified  or  rever.sed. 
C.  r.  Goldberg,  212  Mass.  88,  08  N.  E. 
602. 

32S-83  .Tones  r.  S.,  174  Ala.  85,  57 
S.  36;  Bines  r.  S.,  118  Ga.  320,  45  S. 
E.  376;  P.  r.  Harris,  209  N.  Y.  7(\  102 
N.  E.  546;  Delanev  r.  S.,  48  Tex.  Cr. 
594,   00   S.   W.   642. 

325-84  C.  r.  Snvder,  224"  Pa.  526, 
73  A.  010;  Callowav  r.  S.,  55  Tex.  Cr. 
262,  116  S.  W.  575.  See  Lindsey  r. 
8.,  66  Fla.  341.  63  S.  832,  50  L.  R.  A. 

(X.  s.i  m::,  io83n. 

326-85  Towtrrt.— Callowav  r.  S.,  55 
Tex.  ('t.  262,  116  S.  W.  .-.75. 
Refusal  to  flee  inadmissible  unless  stato 
first  proves  flight  or  escape.  Millner  t'. 
S.  (Trx.  Cr.),  162  S.  W.  34S. 
326-86  Greenwood  r.  S..  107  Ark. 
568,  156  8.  W.  427;  Reagan  r.  P.,  40 
Colo.  316,  112  P.  785;  Hvram  r.  P., 
49  Colo.  533,  113  P.  528;  S.  r.  Besan- 
con,  128  La.  85,  54  S.  480;  S.  r.  How- 
ard, 127  La.  435,  53  S.  677;  S.  r.  ITogan, 
117  La.  863,  42  S.  352;  S.  r.  Rupero, 
117  La.  1040,  42  S.  405;  8.  r.  Kwiat- 
kowski.  83  N.  J.  L.  650,  85  A.  200; 
8.  r.  MacQueen,  69  N.  J.  L.  522,  55  A. 


1006;  S.  r.  Hernia.  68  N.  J.  L.  299, 
53  A.  85;  S.  r.  Armijo  (N,  M.),  135 
P.  555. 

Advice  by  counsel  as  to  rights  of  ac- 
cn.-^ed    need    not    be   sliown.      P.    r.   Hill, 
l!'^'  \.  Y.  64,  01    N.  E.  272. 
326-88     Collins  r.  S.,  57  Tex.  Cr.  410, 
123  S.  W.  582;  A  Ian  is  i\  S.  (Tex.  Cr.), 
81    8.   W.   700;    Binkley  v.  S.,  51   Tex. 
Cr.  54,  100  S.   W.  780. 
Written  confession  must  disclose  warn- 
ing   given.      Young    v.   S.,    54    Tex.    Cr. 
417,  113  S.  W.  276.     See  supra,  30520, 
for   rule  under  Texas  statute. 
327-90     MrXish   r.  S.,  45  Fla.  83,  34 
S.  LMO;   Henderson  V.  S.   (Tex.  Cr.),  9o 
S.  W.  i.-^i. 

327-91  Howell  r.  S.,  66  Fla.  210,  63 
8.  421;  Currv  r.  8.,  50  Tex.  Cr.  158, 
04  S.  W.  1058;  .Tones  r.  S.,  52  Tex.  Cr 
206,  106  8.  W.  126;  Buckner  r.  8.,  52 
Tex.  Cr.  271,  106  8.  W.  363. 
Statute  prohibits  proof  of  words  and 
acts  of  accused,  if  he  has  not  been 
warned.  Lasister  r.  8.,  49  Tex,  Cr 
532.  04   8.   W.   233. 

Caution  not  necessary  if  confession 
made  to  oilicer  before  arrest.  Hrisbv 
r.  S.  (Tex.  Cr.),  00  S.  W.  34.  Though 
officer  hail  search  warrant.  Gibson  t*. 
S.,  47  Tex.  Cr.  489,  83  S.  W.  1110.  And 
so  if  made  as  part  of  act  of  surrender, 
Oregorv  r.  8.,  50  Tex.  Cr.  73,  94  8. 
W.  inn. 

Confession  and  warning  need  not  bo 
simultaneous  if  former  made  under  cir- 
cumstances showing  warning  was  in 
mind,  though  it  was  made  to  another 
person  than  one  who  gave  caution. 
Stei>hens  r.  S.,  49  Tex.  Cr.  480,  03  8. 
W.  .545.  Rule  same  when  made  to  of- 
ficer who  gave  warning,  only  six  or 
seven  hours  intervening.  Johnson  C 
8..  47  Tex.  Cr.  523,  84  8.  W.  824.  But 
intervention  of  week  makes  caution 
too  remote,  confession  being  made  to 
another  than  person  who  gave  warn- 
ing. Barth  r.  8.,  30  Tex.  Cr.  3S1.  48 
8.  W.  228,  73  Am.  St.  935;  McDaniel 
f.  S..  46  Tex.  Cr.  560,  81  8.  W.  301; 
Binklev  v.  S.,  51  Tex.  Cr.  54,  100  S. 
W.  7<»0. 

Statement  to  accused  he  would  prob- 
ably die  soon  does  not  avoid  efTect  of 
caution.  Jackson  c.  8.,  49  Tex.  Or. 
215.  01  8.  W.  788. 

327-92     Kennon    r.    S.,    46    Tex.    Or. 
3.50,    <^2    8.    W.    518.      Contra,    Avers   t. 
S..  6?  Tex.  Cr.  42«?.  137  S.  W.  1116. 
327-93     r.  r.  Snvder,  224  Pa.  526,  73 
A.  910;  Delaney  r.  8.,  48  Tex.  Cr.  594, 
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90  S.  W.  642;  TTernflon  r.  S.,  50  Tex. 
Cr.  552,  99  S.  \V.  558;  Salinas  v.  S. 
(Tex.  Cr.),  102  8.  W.  116. 
It  is  insufficient  merely  to  say  to  ac- 
cused any  statement  he  should  make 
might  be  used  for  or  apainst  him. 
Adams  v.  S.,  48  Tex.  Cr.  90,  86  S.  W. 
334. 

Confession  after  conviction  may  bo 
proved  on  new  trial  thoufih  accused 
not  warned  after  conviction,  time  be- 
tween warning  and  confession  having 
been  brief.  Yancev  v.  S.,  45  Tex.  Cr. 
36*1.  rn  S.  W.  571.' 

Confession  not  public  document  and 
open  to  inspection  by  accused 's  coun- 
sel prior  to  trial.  Goode  v.  S.,  57  Tex. 
Cr.  220,  12.3  S.  W.  597. 
328-94  Knuckles  r.  S.,  55  Tex.  Cr. 
6,  114  S.  W.  825,  compliance  with  .stat- 
ute requiring  statement  of  ofVense  to 
be  made  in  confession  and  that  warn 
ing  given  may  be  shown  by  written 
confession. 

Written  confession  must  conform  to 
etatute  unless  corroborated  by  facts 
stated  therein  and  found  to  be  true 
by  subsequent  events,  such  as  finding 
secreted  or  stolen  propertv.  Rovman 
V.  S.,  59  Tex.  Cr.  23,  126  S.  W.  1142. 
Substantial  compliance  with  statute, 
sufficient.  Pilgrim  r.  S.,  59  Tex,  Cr. 
231,  12*^  S.  W.  128. 

328-95  Sorenson  r.  U.  S.,  143  Fed. 
820.  74  C.  C.  A.  468. 
Verified  confession,  voluntarily  made 
before  proceedings  begun,  is  not  a  de]> 
osition  and  is  not  a  fleeted  by  provision 
in  constitution  that  accusctl  shall  not 
be  compelled  to  testifv  against  him- 
self. P.  r.  Owen,  154*Mich.  471,  118 
N.  W.  590. 

329-2  Inconsistencies  in  New  York 
cases  indicated  in  P.  v.  Owen,  154 
Mich.  571,  lis  N.  \V.  .590. 
330-3  King  v.  Kamakana,  3  Haw. 
313:  Zuckerman  v.  P.,  213  Til.  114,  72 
N.  E.  741;  S.  V.  Michel,  111  La.  434, 
35  S.  62;>;  P.  V.  Maxfield,  146  Mich. 
103,  108  N.  W.  1087;  S.  r.  Broo1<s,  220 
Mo.  74,  119  S.  W.  353;  S.  r.  Hernia,  6S 
N.  .T.  L.  299,  53  A.  85;  P.  r.  Rrasch, 
193  N.  Y.  46,  85  N.  E.  809;  P.  r.  White, 
176  N.  Y.  331,  68  N.  E.  630;  S.  r. 
Spanos.  66  Or.  118,  134  P.  6;  P.  r.  Mid- 
dletnn.  09  S.  C.  72.  4.'>  S.  E.  35. 
Proof  of  personal  participation  in 
crime  unnecessary  as  i>reliininary  to 
admission  of  confession.  Daughtrv  r. 
S.,  fi5   Fin.   415.   02   S.   345. 


preliminary  testimony  if  circumstances 
show  they  were  jirima  facie  voluutarv. 
Bush  r.  S.,  13G  Ala.  85,  33  S.  S7S;  Hen- 
ingsburg  v.  S.,  153  Ala.  13,  45  S.  246. 
Pr.^liminary  examination  may  be  de- 
nied if  counsel  does  not  claim  he  can 
show  incomjietency  of  testimony.  P. 
v.  Pr.Tsch.  i;t.3  X.  Y.  46,  85  N.  E.  809. 
Proper  objection  to  admission  of  in- 
voluntary confession  must  be  made.  P. 
V.  Silvers,  6  Cal.  A  pp.  69,  92  P.  506; 
P.  /■.  Farmer,  194  N.  Y.  251,  87  N.  E. 
457  ("confession  proved  without  objec- 
tion). 

Proof  officer  held  out  no  inducements 
to  make  confession  permits  reception 
of  evidence  of  it,  though  there  was  no 
testimony  concerning  conduct  of  third 
person  present.  Richardson  f.  S.,  145 
Ala.  46,  41  S.  82. 

331-4  Harrold  v.  S.,  169  Fed.  47, 
94  C.  C.  A.  415;  Macon  f.  S.  (Ala.), 
60  S.  312;  Saulsberry  v.  S.,  178  Ala. 
16,  59  S.  476;  Barr  r.  S.,  7  Ala.  App. 
96,  61  S.  40;  Turner  r.  S.,  4  Ala.  App. 
100,  58  S.  116;  Plant  r.  S.,  140  Ala. 
52,  37  S.  159;  Smith  r.  S.,  142  Ala.  14, 
38  S.  329;  S.  V.  Stallings,  142  Ala.  112, 
38  S.  261;  Smith  r.  S.,  74  Ark.  397,  85 
S.  W.  1123;  McWhorter  v.  S.,  118  Ga. 
55,  44  S.  E.  873;  Hawkins  r.  S.,  8  Ga. 
App.  705,  70  S.  E.  53;  S.  v.  Stebbins. 
188  Mo.  387,  87  S.  W.  460;  P.  v.  Brasch, 
193  N.  Y.  46.  85  X.  E.  809;  P.  r.  Rog- 
ers. 192  X.  Y.  331,  85  X.  E.  135;  U.  S 
r.  Pascual,  2  Phil.  Tsl.  457. 
Proof  held  sufficient. — P.  v.  Ben.jamin, 
15S  Pal.  159.  110  P.  302;  S.  V.  Canton. 
131  La.  255,  59  S.  202. 
Presumption  that  confession  is  involun 
tary  may  be  overcome  by  circum- 
stances indicating  that  it  was  volun- 
tarv.  Green  v.  S.,  168  Ala.  90,  53  S. 
286. 

Proof  may  be  wholly  circumstantial. 
Bush  I.  S.,  1.3(i  .M:i.  '^5,  3.3  S.  s?*-. 
"The  circumstances  surrounding  the 
parties  .nnd  tlic  conversation  itself 
show  that  all  of  the  statements  made 
by  the  ilefendant  in  that  conversation 
were  freelv  and  voluntarilv  made." 
Williams  r."  S.,  177  Ala.  34,  58  S.  921. 
Jury  need  not  be  excluded  during  pre- 
liininrirv  inqiiirv.  S.  r.  Sherman,  35 
Mont.  512,  90  P.  981;  P.  r.  Brasch,  193 
N.  Y  46.  85  N.  E.  809;  P.  r.  Randaz- 
zio,  194  X.  Y.  147.  R7  X.  E.  112  (should 
hear  testimonv);  Hintz  r.  S.,  125  Wis. 
40.-.  104  X.  W.  no.     Contra.  S.  c.  Vey, 
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Conclusively  presumed  on  habeas  cor- 
pus proiL'otliiigs  inliaissihility  of  con- 
fession showji.  lU'X  r.  CIraf,  19  Out. 
L.  K.  (Can.)   23S. 

Court  need  not  hear  proof  as  to  coer- 
cion, oto.  Williiun  r.  S.  (Ca.),  ^^  ^• 
E.  444;  Liniisav  r.  S.,  13S  Ga.  818,  76 
S.   K.  3fi9. 

If  reasonable  doubt  as  to  its  voluntari- 
ness, slititiM  Uo  rcji'fti'il.  .loliiison  r.  S. 
(Miss.),  •■>•"•  S.  1.MS.' 

Inculpatory  statements. — "Tlio  ailinis- 
Bibility  in  eviilem-e  of  in«-iili>atory 
stati'inonts,  and  oriniinativc  ovnli-ncc 
is  jiovornod  by  the  same  rules  iin<l  «le 
terminable  under  the  same  iirimiples 
as  confessions  proper."  Wright  r.  S.. 
3  Ala.  App.  24,  5H  S.  OS.  But  see 
AV.'l.b  r.  S.  (Ala.  App.),  0.3  S.  84.'). 
:i'M-3  S.  r.  Bennett,  143  la.  214,  121 
N.  W.  1021;  P.  c.  Giro,  lii7  N.  V.  l-)2, 
90  N.  E.  432;  S.  r.  Blo.lyett,  oO  Or. 
329,  92  P.  S20;  Butler  r.  8.,  04  Tex.  Cr. 
482,  142  S.  W.  904;  Pinckard  r.  S. 
(Tex.  Cr.),  138  S.  W.  601;  Fry  r.  S.,  oS 
Tex.  Cr.  169,  124  S.  W.  920;  Gre;,'ory 
V.  S.,  50  Tex.  Cr.  73,  94  S.  W.  1041; 
Watson  r.  S.,  48  Tex.  Cr.  323,  87  S.  W. 
1  !.■»<;  Cortez  r.  S.,  47  Tex.  Cr.  10,  S3 
S.  W.  SI 2. 

District  attorney  not  bound  to  give 
wurning  where  confession  repeated  to 
him  for  ]>uri'08e  of  havinp  it  steno 
graphicallv  written.  P.  r.  Randazzio, 
194  N.  Y."l47,  87  X.  E.  112. 
331-B  Proof  may  be  made  by  per- 
son who  heard  warning.  Hex  r.  White, 
18  Ont.  L.  R.  (Can.)  640  (overheard 
by  witness);  Henderson  r.  S.  (Tex.). 
9.5  S.  W.  131.  Co;i/r«,  Burton  r.  S.,  02 
Tex.  Cr.  402,  137  S.  W.  IM.I;  Ilenzen 
r.  S.,  02  Tex.  Cr.  336,  137  S.  W.  1141. 
331-7  Proof  held  insufficient.  Sam- 
ple r.  S.,  1  Ala.  App.  s9,  .30  S.  30. 
332-9  R.  r.  Campbell,  129  la.  134, 
10.3   X.   W.   39.3. 

332-11  Martinez  i.  P..  .3.3  Colo.  .31, 
132   P.  04. 

332-12  Holt  r.  S.,  91  Ark.  576,  121 
S.  W.  1072  (applvinjr  converse  of  rule); 
Andrews  r.  P..  33  Colo.  193.  79  P.  1031; 
8.  r.  Foster.  136  la.  527,  114  N.  W. 
36  (inducements  in  morning,  confes- 
sion in  afternoon);  Pearsnll  r.  C.,  29 
Kv.  L,  R.  222,  92  8.  W.  .3-0;  Green  r. 
C*.  26  Ky.  L.  R.  1221,  83  S.  W.  03S; 
Howard  P.  C,  28  Kv.  L.  R.  737,  90  R. 
W.  57<«;  8.  r,  Rupero.  117  Ea.  1040. 
42  8.  495;  8.  r.  For.e.  69  Neb.  102.  O-*^ 
N.  W.  42;  S.  r.  Middlcton,  09  8.  C.  72. 


48  S.  E.  35;  Hintz  v.  S.,  125  Wis.  405, 
104  N.  W.  110. 

Error  in  admitting  confession  may  not 
be  piejiidiiial  il"  it  api'cars  later  sub- 
stantiall.v  same  confession  made  volun- 
tarily anil  without  improper  influence 
which  led  to  making  of  original.  An 
drews  r.  P.,  33  Colo.  193,  79  P.  103); 
Whitnev  f.  C,  24  Kv.  L.  H.  2524,  74 
S.  W.  257. 

333-13  McNish  r.  S.,  45  Fla.  83,  34 
S.  LM!i;  S.  r.  Force,  09  Neb.  162.  95 
N.  W.  42. 

333-14  Turner  r.  S.  (Ark.),  138  8. 
W.  1072;  Smith  r.  8.,  74  Ark.  397,  83 
8.  W.  1123;  S.  V.  Westcott,  130  la.  1, 
104  N.  W.  311;  C.  v.  Phillips,  26  Kv. 
L.  R.  543,  82  S.  W.  286;  S.  r.  Wood, 
122  La.  U>14,  48  S.  438;  Reason  r.  S., 
94  Miss.  290,  48  8.  820;  Mackmasters 
r.  S.,  82  Miss.  459,  34  8.  150;  John 
son  r.  8.,  48  Tex.  Cr.  423,  88  S.  W.  liJ3. 
Whether  subsequent  confessions  made 
under  j>rcvious  iiilluenccs  operating  on 
the  mind,  is  for  jurv.  Milner  r.  S., 
IL'4  Ga.  86,  52  8.  E.  302. 
333-15  8.  r.  Westcott,  130  la.  I, 
104  N.  W.  341;  Banks  r.  8.,  93  Miss. 
7110,  47  8.  437;  Durham  v.  S.  (Miss.), 
47  8.  545;  ^lackmasters  t\  8.,  82  Miss. 
4.39,  34  8.  150;  S.  r.  Force,  69  Neb. 
11)2,  95  N.  W'.  42.  Time  between  con- 
fessions is  material  in  determining 
whether  later  one  was  result  of  in- 
lluence  which  led  to  former.  8.  r. 
Force,  supra.  Tf  re]>eated  on  the  trial 
several  days  later  all  doubt  as  to  com- 
petencv  is  removed.  Whitnev  r.  C, 
24  Kv.  L.  R.  2524,  74  8.  W.  257;  8.  r. 
.Tohi.ny,  29  Nev.  203,  87  P.  3. 
334-16  Ware  r.  8.,  139  Ga.  109,  76 
8  ]■:.  857;  Heigcl  r.  Ins.  Co.,  105  111. 
App.  448;  Marks  r.  Box  (Ind.  Aj.p.).  103 
N.  K.  27;  8.  r.  Mitchell,  130  la.  097, 
107  N.  W.  804;  8.  r.  liriggs,  122  .Minn. 
493,  142  N.  W.  823;  Little  r.  8.,  S7 
Miss.  512,  40  8.  105;  8.  r.  Athanas.  150 
-Mo.  App.  588,  131  S.  W.  373;  S.  r. 
Hill,  03  Or.  451,  128  P.  444;  Wright 
f.  8.  (Tex.  Cr.),  103  8.  W.  970;  Millner 
r.  8.  (Tex.  Cr.),  102  8.  \\\  34S;  Salmon 
r.  8.  (Tex.  Cr.),  154  8.  W.  1023;  Whor- 
tni,  r.  S.  (Tex.  Cr.).  152  8.  W.  10S2. 
331-17  8.  r.  Briggs,  122  Minn.  493, 
112  N.  W.  S23. 

334-18  Parker  r.  Conture,  63  Vt. 
4irt.   21    A.   1K>2. 

Is  sometimes  admission  and  explain 
able.  Yeska  r.  Swendrzvnski,  133  Wig. 
475,   113    N.    W.   9.39. 
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S34-19  Confession  of  co-conspirator, 
after  conspiracy  closed,  not  admissible 
againdt  another  who  reuiaineil  silent, 
and  who  was  warned  any  statement 
he  made  might  be  used  against  him. 
Couch  L\  S.,  58  Tex.  Cr.  505,  120  S.  W. 
866. 

334-20  Harshaw  r.  S.,  94  Ark.  343, 
127  S.  W.  745;  S.  f.  Hopkins,  13  Wash. 
5,  42  P.  627;  S.  v.  Poole,  42  Wash.  192, 
84  P.  727. 

Statement  before  grand  jury. — Brown- 
inj;  r.  S.,  64  Tex.  Cr.  148,  142  S.  W.  1. 
336-23  Sworn  statement  obtained 
by  county  attorney  under  pretense  of 
desiring  to  use  it  against  others,  in- 
competent. Tines  v.  C,  25  Kv.  L.  R. 
1233,  77  S.  W.  363. 

336-24  Green  v.  S.,  124  Ga.  343,  52 
S.  E.  431;  Anderson  f.  S.,  133  Wis. 
601,  114  X.  W.  112.  See  Tiner  v.  S. 
(Ark.),  161  S.  W.  195. 
Held  involuntary. — S.  v.  Brown,  2 
Bovr-e  (Del.)  41)5,  80  A.  146. 
337-25  Wilson  f.  S.,  110  Ala.  1,  20 
S.  415,  55  Am.  St.  17;  Jones  v.  S.,  120 
Ala.  303,  25  S.  204;  S.  r.  Finch,  71 
Kan.  793,  SI  P.  494;  P.  v.  Molineux, 
16S  X.  Y.  264,  61  N.  E.  2S6,  62  L.  R. 
A.  193. 

337-26  Adams  v.  S.,  129  Ga.  248, 
r>H  S.  E.  822. 

Testimony  of  persons  who  knew  they 
were  suspected,  though  not  foimally 
charged,  given  without  warning  and 
without  being  represented  by  counsel, 
is  not  competent  against  them.  Tut- 
tle  r.  P.,  33  Colo.  243,  79  P.  1035.  But 
see  S.  r.  Legg,  59  W.  Va.  315,  53  S.  E. 
545  (holding  sworn  statement  of  one 
not  acfused,  made  at  illegal  hearing, 
pompetiMit). 
338-27     Perkins   v.   C.    (Ky.),   124    S. 

w.  7ni. 

338-30     Butler  r.  S.,  64  Tex.  Cr.  482, 

142  S.  W.  904. 

338-31     S.  r.  Blav,  77  Vt.  56,  58  A. 

70t. 

338-32     S.  V.  Mav,  62  W.  Va.  129,  57 

R.  E.  366. 

339-35     Testimony      given      before 

grand   niry  in  obedience  to  process  may 

be    proved.      S.    r.    Camjibell,    73    Kan. 

6R8,  85  P.  784.     If  made  under  advice 

of    couns'^l    and    subsequently    affirme«l 

under    oath     (Wade    r.    S.,    2    O.    C.    C. 

(N.  8.)  189);  and  after  warning.  Grim- 

flinger  v.  S..  44  Tex.  f'r.  1.  T<,  00  S.  W. 

583.-     Warning    need    not    be    specific. 

Smith  17.  S.,  48  Tex.  Or.  509,  90  S.  W. 

37. 


340-37  S.  V.  Longstreth,  19  X.  D. 
208,  121  X.  W.  1114,  cit.  the  text; 
Smith  V.  S.,  74  Ark.  397,  85  S.  W.  1123. 
341-38  Tuttle  v.  P.,  33  Colo.  243,  79 
P.  1035.  See  Reagan  v.  P.,  49  Colo.  316, 
112  P  785;  Maki  v.  S.,  IS  Wvo.  481, 
112  P.  334,  33  L.  R.  A.  (X.  S.)' 464. 
341-40  Johnson  v.  S.,  119  Ga.  257, 
45  S.  E.  960;  S.  v.  Height,  117  la.  650, 
91  X.  W.  935;  S.  v.  Gebbia,  121  La. 
1083,  47  S.  32;  S.  v.  Brinkley,  55  Or. 
134,  104  P.  893,  105  P.  708,  cit.  the  text. 
Admitting  proof  of  facts  disclosed  by 
incompetent  confession  is  nut  forldd- 
den  by  usual  clause  against  compelling 
accused  persons  to  be  witnesses  against 
themselves.  S.  r.  Middleton,  69  S.  C. 
72.  48  S.  E.  35. 

Confessor  not  incompetent  witness 
against  associates,  though  confession 
niade  under  improper  circumstances. 
Rawlins  v.  S.,  124  Ga.  31,  45,  52  S.  E.  1. 
342-41  S.  V.  Moran,  131  la.  645,  109 
X.  W.  187;  S.  V.  Height,  117  la.  650, 
91  X.  W.  935;  C.  r.  Phillips,  26  Ky. 
L.  R.  543,  82  S.  W.  286;  Ortez  r.  S. 
(Tex.  Cr.),  151  S.  W.  1050;  Jones  v. 
S.,  50  Tex.  Cr.  329,  96  S.  W.  930.  But 
compare  Moran  v.  S.  (Tex.  Cr.),  166 
i^.  W.  161. 

Statement  admissible  if  fruits  of  crimo 
discovered  by  means  of  it.  Gowans  f. 
S.  (Tex.  Cr.),  145  S.  W.  614  (when  it 
was  said  that  without  doubt  a  state- 
ment showing  innocent  possession 
would  be  admissible) ;  Baggett  v.  S. 
(Tex.  Cr.),  144  S.  W.  1136. 
Facts  discovered  in  consequence  of  vol- 
untary incriminatory  statement  ailmis- 
sible,  as  are  so  much  of  the  acts  and 
declarations  of  accused  as  explain  the 
facts  and  tlicir  discoverv.  Goolsbv  r. 
S.,  133  Ga.  427.  66  S.  E.  "l59. 
343-42  Goolsbv  r.  S.,  supra.  See 
Lindsey  r.  S.,  66  Fla.  341,  63  S.  832, 
50  L.  R.  A.  (X.  S.),  1077,  1078  (note). 
343-43  Harrold  r.  S.,  16!)  Fed.  47, 
94  C.  C.  A.  415;  Godau  r.  S.  (Ala.),  60 
S.  908;  Bush  V.  S.,  136  Ala.  85,  33  S. 
878;  Kirbv  v.  S.,  5  Ala.  App.  128,  59 
S.  374;  Iverson  r.  S.,  99  Ark.  453,  138 

5.  W.  958;  Smith  f.  S..  74  Ark.  397, 
85   S.    W.    1123;    P.   r.    Loper,    159    Cal. 

6,  112  P.  720;  P.  V.  Si  em  sen,  153  Cal. 
387,  95  P.  863;  P.  r.  Warren,  12  Cal. 
App.  730,  108  P.  725;  P.  r.  Cahill,  11 
Cal.  App.  685,  106  P.  115  (testimony 
on  question  not  admissible  after  court 
has  ruled  confession  voluntarv>;  S.  f. 
WakeficM  (Conn.),  90  A.  230 i  Sjma  r. 
S.,   59   Fla.   38,   52   S.    198;    Thomas   v. 
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8.,  58  Fin.  122.  .">!  S.  410;  Zu.-kormnii 
r.  P.,  213  III.  114.  72  N.  K.  741;  Thur- 
man  r.  S.,  Ifi9  lii.l.  240,  S2  N.  E  (i»; 
Hownr.l  r.  C,  2S  Kv.  L.  K.  737,  90  S. 
W.  -)7S;  Pcnrsall  r.'  C,  29  Kv.  L.  H. 
222,  92  S.  \V.  .■»S9;  McCIoarv  r.  S. 
(M.I.).  S9  A.  110.1;  r.  r,  Antava.  I'^i 
Mns-s.  32<1.  GS  X.  K.  331;  C.  r.  ihi.lson, 
IS")  MaHH.  402,  70  N.  E.  430;  S,  r.  Hor- 
bori.k,  3S  Mont.  423.  100  P.  209  (it  is 
n  «iuostion  of  fart);  S.  r.  Shorman,  3S 
Mont.  r.rj.  90  P.  9S1,  (l.it.  S.  r.  Tipho, 
27  Mont.  327,  71  P.  3:  S.  r.  WilliainH, 
31  Nov.  3fiO.  102  P.  974;  S.  r.  Mnc- 
Qup.«n,  69  N.  J.  L.  r)22.  5,-)  A  loon; 
8.  r.  Hernia.  fiS  N.  .7.  L.  299,  r)3  A, 
Sa;  P.  r.  Kfln.la/zio.  194  N.  V.  147, 
87  X.  E.  112;  P.  r.  Srhnpi.lor,  l.-)4  Aj.p. 
Div.  203.  139  N.  Y.  S.  104;  S.  r.  Huin|.h- 
rev,  63  Or.  540,  12S  P.  824;  S.  r.  Ko^'o 
way.  45  Or.  601,  7S  P.  9S7:  S.  r.  Bid- 
Rott.  50  Or.  329.  92  P.  S20;  Berrv  r. 
8..  -1  Okla.  Cr.  202.  Ill  P.  fi7fi,  31  L.  Ti. 
A.  (X.  S.l  S49;  C.  r.  Johnson,  217  Pa. 
77.  66  A.  233;  S.  r.  Mi.l.lloton,  69  S.  C 
72.  48  S.  E.  35;  S.  r.  Porrv,  74  S.  C. 
551.  54  S.  E.  764;  S.  r.  Allison,  24  S. 
n.  6-:2.  124  X.  W.  747:  S.  r.  Ivan.lora. 
21  S.  T).  606.  114  X.  W.  717;  S.  r. 
Wells.  35  rtah  400,  lOO  P.  nsi,  1.36 
Am,  .<3t.  10.59;  S.  r.  Washinjr,  36  Wash. 
485,  78  P.  1019;  Tarasinski  r.  S.,  14f» 
Wis.  5^8,  131  N.  W.  889;  Ilintz  r.  S., 
125  Wis.  405,  104  X.  W.  110. 
Bee  Lindspv  r.  S..  66  Fla.  341,  63  S. 
832,  50  L.  R.  A.  (y.  S.)  1077,  1078 
^noto). 

Is  a  question  of  fact^  first  for  court  anrl 
ultiinatolv  for  jurv  (P.  r.  Tian.lnzzio, 
104  \.  Y.  147,  87  N.  E.  112);  of  fact 
for  jiulpp.  S.  r.  Woods,  124  La.  738. 
.•;o  S.  «71. 

3-11-44  TIarroM  r.  S..  169  Fr.l.  47, 
94  O.  C.  A.  415  (must  ho  shown  bpyond 
rensonnblp  doubt);  Soronson  r.  V.  S., 
143  Fp.1.  820.  74  C.  C.  A.  468;  Tamp 
boll  r.  S.,  150  Ala.  70,  43  S.  713;  S.  ». 
Rt.Tllin^fs,  142  Ala.  112,  38  S.  261: 
Smith  r.  S.,  74  Ark.  397,  85  S.  W. 
1123;  McHoarv  r.  S.  (Md.),  89  A. 
1100;  Watts  r,  S.,  99  Md.  30,  57  A. 
542:  .S.  r.  Allison.  24  8.  D.  622.  124 
X.  W,  747  (whothcr  objcotion  mndo 
or  not);  Jaoktran  r.  C.  (Va.).  81  S  E. 
192. 

See  T.lndsey  r.  8.,  M  Fla.  341.  63  S 
832.  .50  L,  R.  A.  (N,  8.)  1077,  1081 
(note). 

34n»-^l6  a\nn  r.  8.,  Ifll  Ind.  292  68 
N.  E.  294:  nauk  r.  8.,  148  Tnd.  238.  252. 
46  N.  E.  127,  47  N.  E.  465;  Thurman 


r.  S..  169  Ind.  240,  82  N.  E.  64;  S.  ». 
Iconbice,  126  la.  16,  IJl  X.  W.  273; 
S.  r.  Cirovor,  JG  Mo.  363,  52  A.  757; 
S.  v.  Jonps,  171  Mo.  401.  71  S.  W.  680; 
S,  r.  Spauph.  200  .Mo.  571,  597,  98  8. 
W,  55:  llorndon  v.  S.,  50  Tex.  Or.  552, 
rO  P.  W.  558. 

•1  15-47  Kiiifr  V.  Paakaula.  3  Haw. 
30;  S.  r.  loonbico.  1::6  la.  16,  KH  N. 
W.  273;  .^.  r.  Stobbins,  188  Mo.  396, 
s:  .'^.  W.  460. 

.115-49  S.  V.  Prown,  2  Hovoe  (Del.) 
40.1,  80  A.  146;  A-iams  r.  s'.,  129  0». 
248,  58  S.  E.  822;  Zuckorman  r.  P.,  218 
HI.  114,  72  X.  E.  741:  S.  v.  Brooks,  220 
Mo.  74,  119  .S.  W.  353;  S.  r.  Williams, 
31  Nov.  360.  102  P.  974;  P.  r.  Kinnov, 
202  N.  Y.  3 '^9,  95  X.  E.  756;  S.  "r. 
Wolla.  35  rtah  4-10,  100  P.  681. 
.11«-50  .Tones  r.  S.,  156  Ala.  175,  47 
S.  100. 

.116-51  .^.  V.  Armijo  (X.  M.).  135 
P.  5.-5:  P.  r.  WhitP,  176  X.  Y.  331,  350, 
68  X.  E.  630. 

In  absence  of  motion  to  oxclu<]e  con- 
fossion  of  connt'ctod  crimp  jury  may 
considor  tp.stimony  showinp  it  was  in- 
voiuntarv.  Zuckprman  r.  P.,  213  HI. 
in.  72  X.  E.  741. 

:M6-52  Wilson  r.  U.  S.,  162  U.  8. 
61.",;  S.  r.  Brown,  2  Bovce  (Del.)  405, 
SO  A.  146;  S.  r.  Bennett,  113  la.  214, 
121  X.  W.  1021;  S.  r.  Wpstcott,  130  la. 
1,  104  X.  W.  341;  8  r.  Fostpr,  136  Ta. 
527,  114  X.  W.  36;  C.  r.  Hudson.  185 
Mass.  402.  70  X.  E.  436;  P.  r.  Maxfipid, 
146  Mich.  103,  108  X.  W.  1.187;  R.  r. 
Brooks.  220  Mo.  74,  119  S.  W.  358; 
Hoddendorf  r.  8..  85  Xpb.  747,  124  N. 
W.  150;  .S.  r.  Williams.  31  Xev.  360, 
102  P.  971:  P.  r.  Srhormerhom,  203  N. 
Y.  57,  96  X.  E.  376;  P.  r.  Randazzio, 
194  N.  Y.  147,  87  X.  E.  112;  P.  P. 
Brasch.  193  X.  Y.  46,  85  X.  E.  809;  <". 
r.  Aston,  227  Pa.  112.  75  A.  1019;  8.  - 
Allison.  21  8.  D.  622,  124  X.  W.  717, 
8.  r.  Montpomerv,  26  8.  D.  539,  128  N. 
W.  718;  .lohnson  r.  .*<..  49  Tex.  Cr. 
314,  94  8.  W.  224:  Campbell  r.  8.,  63 
Tex.  Ct.  595,  141  S.  W.  232,  1913  P. 
Ann.  Cns.  858;  Kellv  r.  8.,  6J  Tex.  Tr 
663,  136  8.  W.  58;  Blocker  r.  8.,  61  Tex. 
Cr.  413,  13.5  8.  W.  130;  Berrv  r.  8., 
58  Tex.  Cr.  291.  125  8.  W,  580;  8.  r. 
Wells.  35  T'tnh  400.  100  P.  681,  136  Am. 
St.  \or,U,  19  Ann.  Tas.  631;  8.  r.  Wells. 
35  T'tnh  400.  loo  P.  681;  8.  r.  Wilson, 
68  Wash.  464.  123  P.  795;  Tarasinski 
r.  8..  146  Wis.  508,  131  X.  W,  889; 
Ifintz  V.  8.,   125   Wis,  405,   104   N.   W 
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110;  riav  V.  S.,  15  Wvo.  42,  HG  P.  17, 
544. 

See  Lindsev  v.  S.,  66  Fla.  341,  63  S. 
832,  aO  L.  R.  A.  (N.  S.)  1077,  1078 
(noto). 

If  proof  confession  improperly  ob- 
tained has  been  receivdl,  error  pre- 
sumed to  have  been  cured  bv  instruc- 
tion. S.  r.  Moran,  131  la.  64.",  109  N. 
W.   187. 

347-53  Smith  r.  S.,  139  r.a.  230,  76 
8.  E.  1016.  See  Overstrect  r.  S.  (Tex. 
Cr.),  150  S.  W.  Sf»9. 

347-54  S.  v.  Williams,  31  Nev.  360, 
102   P.    974. 

347-55  Ilenlev  v.  S.,  3  Ala.  App.  215, 
58  S.  96;  Bailev  r.  S.,  50  Tex.  Cr.  398, 
97  S.    \V.   GOi. 

Verified  transcript  of  confession  taken 
in  shorthand,  admissible.  Lowe  '".  S., 
125  Ga.  55.  53  S.  E.  103S. 
347-56  Confessions  made  to  lepal  ad- 
viser, not  an  attorney,  not  privileped. 
S.  r.  Smith,  138  X.  'c.  700,  50  S.  R. 
859. 

348-57  Rex  r.  Martin,  9  Ont.  L.  K. 
(Can.)  21S;  Strickland  r.  S.,  151  Ala. 
31,  44  S.  90;  Wall  r.  S.,  5  Ca.  App. 
305,  63  S.  E.  27;  Burnett  r.  P.,  204  111. 
208,  68  N.  E.  505;  S.  r.  Neubauer,  145 
la.  337,  124  N.  W.  312  (thoiifrh  it  tends 
to  show  commission  of  other  crimes); 
8.  r.  Bripgs,  122  Minn.  823,  142  N.  W. 
823;  S.  r.  Coats,  174  ^fo.  396,  74  S. 
W.  864;  S.  r.  Mvers,  198  Mo.  225,  94 
a.  W.  242;  P.  r.  "Loomis,  76  App.  Div. 
243,   78   N.   Y.   S.   578;   S.   r.   Knapp.  Vo 

0.  St.  380,  71  X.  E.  705;  Bailev  r.  S., 
50  Tex.  Cr.  398,  97  S.  W.  694;  McKin 
nov  r.  S.,  48  Tex.  Cr.  402,  88  S.  W. 
1012;  Follis  r.  S.,  51  Tex.  O.  186,  101 
8.  W.  242;  Ex  parte  Martinez  (Tex. 
Cr.\    1  J5    S.    W.    959. 

Exculpatory  statements  contained  in 
btatoincnt  introduced  by  state,  taken  as 
true  unless  disjiroved.  Snod^rrass  r.  S. 
(Tex.  Cr.),  148  S.  W.  1095.  And  see 
Pratt  r.  S.,  59  Tex.  Cr.  635,  129  S.  W. 
364. 

What  witness  said  to  accused,  com- 
petent. Strickland  r.  S.,  151  .Ma.  31. 
44   S.   90. 

If  more  than  one  confession  made  nil 
may  W  proved.  Lowe  r.  S.,  125  C«a. 
55.  53  S.  E.  1038;  P.  r.  White,  176  N. 
Y.  .131,  350.  ns  \.  E.  630. 
So  much  as  relates  to  other  defendants 
not  present  when  it  was  made  shouM 
he   Withdrawn.      Daniels    r.    S.,   57    Fla 

1.  -J**   S.   747. 

348-58     P.  r.  Luis,  158  Cal.  1S5,  110 


P.  5S0;  Green  v.  C,  26  Kv.  L.  It.  1221, 
83  S.  W.  638;  S.  v.  Natcisse,  133  La 
584,  63  S.  182;  Green  r.  S.,  90  Md.  384, 
54  A.  104;  S.  v.  Berberick,  38  Mont. 
423,  100  P.  209;  S.  f.  Lu  Sing,  34 
Mont.  31,  85  P.  521;  P.  r.  Giro,  197 
X.  Y.  152,  90  X.  E.  432. 
,'{40-«3  S.  V.  Busse,  127  la.  318,  100 
X.  W.  536;  Frazier  r.  C.  (Kv.),  114  S. 
W.  268;  P.  r.  Bowen,  170  Mich.  129, 
135  X.  W.  824;  S.  r.  West,  24  S.  D. 
530,  124  X.  W.  751,  cit.  the  text. 
35(»-64  .S.  r.  Coats,  174  Mo.  396,  74 
S.   W.   864. 

350-66  Cook  r.  S.  (Tex.  Cr.),  160  S. 
W.  465.  See  S.  r.  Tighe,  27  Mont.  327, 
71    P.   3    (statute). 

350-67  Brewer  r.  S.,  72  Ark.  145,  78 
S.  W.  773;  S.  r.  Brinte,  4  Penne.  (Del.) 
551,  58  A.  258;  S.  r.  Powell,  5  Penne. 
(Del.)  24,  61  A.  966;  S.  r.  Coats,  174 
Mo.  396.  74  S.  W.  864;  McKinnev  v. 
S.,  4«;  Tex.  Cr.  402,  88  S.  W.  1012.  " 
351-68  But  where  witness  Is  unable 
to  understand  or  f.tils  to  hear  all  of 
confessidii,  testimony  is  not  incompe- 
tent. Descrippo  r.  S.,  8  Ala.  App.  85, 
62  S.  1004. 
351-70     Lopez   r.    S.    (Tex.   Or.),   166 

5.  W.   154:   Knuckles  r.  S.,  55  Tex.  Cr. 

6,  114  S.  W.  <^L;5.  See  supra.  305-20. 
Confession  cannot  be  proved  by  parol  if 
written  and  signed.  S.  r.  L'sher,  126 
la.  287.  102  X.  W.  101;  S.  r.  Busse,  127 
la.  318,  100  N.  W.  536.  Contra  if  not 
made  before  magistrate.  P.  r.  Giro,  197 
X.  Y.  152,  90  X.  E.  432.  Oral  testi- 
mony must  be  objected  to.  Wright  r. 
S.,  <i2  Miss.  421,  31  S.  4. 
Confession  in  shorthand  and  transcribed 
is  best  proved  1)V  testinionv  of  ofliccr 
in  whose  presence  it  was  made.  Writ- 
ing mav  be  us«'d  to  refresh  his  recollec- 
tion. P.  r.  Silvers,  6  Cal.  App.  69,  92 
P     506. 

Written  confes.sIon  not  inadmissible  be- 
cause it  covers  offenses  with  others 
than  prosecutrix;  as  to  these  it  will 
be  disregarded.  Wistrand  r.  P.,  218 
111.  323.  75  X.  E.  S91. 
Must  be  In  writing  and  signed.  Callo- 
wav  r.  S.,  55  Tox.  Cr.  262,  116  S.  W. 
575;  Onston  r.  S.,  .55  Tex.  Cr.  270.  118 
S.  W.  582.  T'nwritten  confession, 
though  admissible  when  made,  is  inad- 
missible after  enactnient  of  statiite  re- 
q\iiring  all  confessions  to  be  in  writinjf. 
Askew  i\  S..  .59  Tex.  Cr.  152,  127  S.  W. 
1037. 

351-72  P.  r.  Luis,  158  Cal.  185,  110 
P.  580. 
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If  acknowledged  orally  admissible. — ?.    Biuding    on    state    if    not    impeached, 
r.   Harris,   7  1    W  :l^'ll.  r.ii,   W..:   I'.  T"..").  Winklor   t.   S.,   oS   Tex.  Cr.  504,   12G  8, 


If  accused  has  sigued  coufession  volun- 
tarily jukI  with  knuwU'.lge,  it  is  ituma- 
terial  it  does  not  i-ontain  (iiii'stions 
asked  him.  S.  i\  lirinto,  1  rounf.  (l>el.) 

S")!,  r.s  A.  '2r>s. 

Proof  of  confession  in  fon-ijin  lanjriiapo 
an.l  traiislat.'.l.  S.  r.  Al>l>atto,  f.l  N.  J. 
L.  tl-'iS,  47  A.  10;  S.  r.  Hanusik  (N.  .1. 
L.),  t">4  A.  <»i>4. 

Stenographer's  verified  transcript,  a<l- 
niissil>l»>.  I'.  I".  Hanilazzio,  194  N,  Y. 
117.  ^7   N.  K.   112. 

351-73  Koborts  r.  S.  (Tex.  Cr.),  150 
S.    \V.    iV27. 

When  required  to  be  written,  omissions 
caiumt     bo    supi'lif'i     by     I'-irol.       Over 
stri'ot  r.  S.  (le-x.  Cr.),  *15U  S.  W.  G30. 
352-75     S.  r.  Brauner,  149  N.  C.  559, 
63  S.   E.  IGl'. 

352-79     Ska^'ns  '"•  ^-t  88  Ark.  fi2,  113 
S.  W.  346,  oit.  the  toxt. 
353-83     S.   r.    Murphy,   146   Mo.   App. 
707.  12.")  S.  W.  5.")7. 

353-86  S.  r.  Barker,  56  Wash.  510, 
106    r.   133. 

No  presumption  statements  apainst  in- 
terest art'  true  bi'yoiid  that  which  per- 
mits i>roof  of  thorn.  Boin;,'  shown,  the 
presumption  no  lonjjor  exists.  Clay  V. 
S..  1.1  Wvo.  42,  86  P.  17. 
353-87  Jaynos  r.  P.,  44  Colo.  535, 
99  P.  32.");  S.  r.  Blackburn,  7  Ponne. 
(Del.)  479.  75  A.  536;  Marker  r.  !S.,  47 
Fla.  3S,  37  S.  53;  Jones  r.  S.,  2  Ga. 
App.  433,  58  S.  E.  559;  McAllister  v. 
S..  2  Ga.  App.  654,  58  S.  E.  1110;  Bur- 
nett r.  P.,  204  111.  208,  68  N.  E.  505; 
C.  r.  Devanev,  1S2  Mass.  33,  64  N.  E. 
402;  S.  r.  Davi.s  226  Mo.  493,  126  S.  W. 
470  (are  presumed  true) ;  S.  V.  Ber- 
berick.  38  Mont.  423,  100  P.  209;  S.  r. 
Humphrcv,  63  Or.  540,  128  P.  284;  S. 
r.  Ilutchinps,  30  Ctah  319,  84  P.  893. 
Weight  not  lessoned  by  proof  of  per- 
formance of  dutv  in  general.  S.  r. 
Foster.  136  la.  527,  114  N.  W.  36. 
351-88  Kex  r.  Graf.  19  Ont.  I>.  R. 
(C.-m.)  23«>;  P.  c  Carlson,  8  Cal.  App. 
730,  97  P.  827;  Brown  r.  8.,  44  Fla. 
28,  32  S.  107;  Mitchell  r.  S.,  45  Fla.  76, 
33  S.  1009;  S.  f.  Wortnian,  78  Kan. 
847,  98  P.  217;  Spears  r.  S.,  92  Miss. 
613.  46  S.  166. 

354-89  Pholton  r.  8.,  141  Ala.  106, 
42  S.  30;  West  r.  8.,  6  Ga.  App.  105,  64 
S.    E.    130;    Moseby    r.    C.    (Kv.),    113 


W.    1134. 

355-94>  Burnett  r.  P.,  204  111.  20S,  68 
N.  E.  505;  S.  r.  Berberick,  38  Mont. 
42:>.    li»0    p.    209. 

Competent  as  tending  to  show  condition 
of  mind.  Braham  v.  H.,  143  Ala.  28, 
39,  38  S.  919;  I  nee  v.  S.,  77  Ark.  428, 
93    8.    W.    65. 

355-91  S.  i\  Wobb.  216  Mo.  378,  11 :, 
S.  W.  998;  S,  f.  Stobbina,  188  Mo.  387, 
87  8.  W.  460;  Berry  r.  S.,  58  Tex.  Cr. 
291,  125  S.  W.  580. 

355-94  S.  r.  Hopnn,  117  La.  863.  12 
S.  352;  8.  r.  Chunh,  199  Mo.  605,  *V.>.2, 
98  8.  W.  16;  Jefferds  r.  P.,  5  Park.  Ct. 
(N.  y.)  522;  P.  V.  Kent,  41  Misc.  191, 
S3  N.  Y.  8.  94 S. 
356-95  P.  r.  Kent,  supra. 
356-96  Corroboration  required. 
Kucker  f.  S.,  2  Ga.  Aj.p.  140,  58  S.  E. 
295;  Griner  r.  S.,  121  Ga.  014,  49  S.  E. 
700, 

"Proof  of  a  confession,  when  corroh- 
oratcil  aioiic  by  o\  iilence  of  tho  corpus 
delicti,  will  authorize  a  conviction  in  a 
criminal  case,  and  the  amount  of  cor- 
roboration necessary  to  sujiport  the  con' 
viction  is  in  every  case  a  question  o.' 
fact  for  the  .iury.  But  even  if  incrini 
inatory  admissions,  supplemented  by 
other  circumstances,  be  equivalent  to  a 
confession,  tho  evidence  that  the  ac 
cusofi  confessed  the  commission  of  ar. 
offense  would  not  be  suflicient  to  an 
thorize  a  conviction,  unless  all  of  tli-' 
facts  essential  to  establish  that  tho 
alleged  offense  was  in  fact  committed 
are  satisfactorily  proveil. "  Harvey  r. 
8..  8  Ga.  App.  660,  70  8.  E.  141. 
356-97  Naftzpcr  r.  U.  8.,  200  Fed. 
494,  118  C.  C.  A.  598;  Williams  f.  8.. 
8  Ala.  Ai)p.  394,  62  S.  371;  Snow  r.  f^ 
(Ga.  App.),  81  S.  E.  363;  S.  r.  Kwiat 
kowski.  S3  X.  .1.  L.  650,  85  A.  2ni);  Mook 
r.  8.  (Tex.  Cr.),  160  S.  W.  698.  Sc 
Greenwood  t\  8.,  107  Ark.  568,  156  !^ 
W.  427;  Moon  r.  8tate,  12  Ga.  App 
614,  77  S.  E.  1088;  P.  v.  Gillman  (Apj) 
Div.).  145  N.  Y.  8.  775. 
356-98  Hvdo  v.  U.  S.,  35  App.  Cas. 
(I),  r.)  451. 

357-99  P.  V.  Brasch,  193  N.  Y.  46. 
85  N.  E.  809;  U.  8.  r.  Sotelo,  1  Phil 
Isl.  544  (asking  for  pardon  and  prom 
ising  restitution^:  Follis  r.  8.,  51  Tex 
Cr.  1«!6.  10!   S.  W.  242;  Curran  r.  8.,  IJ 


8.    W.  'R50;    Sowers   r.  8.,  55    Tex.    Cr.  j  Wyo.  553.   76   P.   577. 

113,  113  8.  W.   148.     See  S.  c,  A nder- i  Discovery  of  revolver  and   money  hM 

son',   53    Or.    479,    101    P.    198.  den    near    scene    of    crime,    where    ac 
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cused  had  said  he  had  hidden  them. 
Aocused  led  the  oiTicers  to  the  spot. 
}'.  i.  Giusto,  200  N.  Y.  67,  99  X.  K 
190. 

Proof  that  others  than  those  with 
whose  death  accused  is  charyed  were 
kilied  as  i)art  of  same  transaction  is 
competent  to  corroborate  confession  as 
to  death  of  all.  P.  r.  Rogers,  192  N.  Y. 
331,  85  N.  E.  13.5. 

357-1  Johnson  r.  S.,  142  Ala.  1,  37 
S.  937;  P.  V.  Eldrid^'e,  3  Cal.  App.  648, 
86  P.  832;  Williams  v.  S.,  125  Ga.  741, 

54  S.  E.  661;  Bines  v.  S.,  118  Ga.  320, 
45  S.  E.  376;  McAllister  V.  S.,  2  Ga. 
App.  654,  58  S.  E.  1110;  C.  v.  Burgess, 
28  Ky.  L.  R.  112S,  91  S.  W.  266;  Holden 
V.  S.,  98  Miss.  723,  54  S.  241;  Jenkins 
V.  S.,  98  Miss.  717,  54  S.  15,S;  Knapp 
V.  S.,  4  O.  C.  C.  (N.  S.)  184;  Follis 
f.  S.,  51  Tex.  Cr.  186,  101  S.  W.  242. 
See  infra,  "Corpus  Delicti,"  665-20. 
359-2  Davis  r.  S.,  141  Ala.  62,  37  S. 
676;  Meisenheimer  v.  S.,  73  Ark.  407,  84 
S.  W.  494;   Sanders  r.  S.,  118   Ga.   329, 

45  S.  E.  365;  Joiner  v.  S.,  119  Ga.  315, 

46  S.  E.  412;  Messel  v.  S.,  176  Ind.  214, 
95  N.  E.  565;  S.  v.  Coats,  174  Mo.  306, 
74  S.  W.  864;  Cohoe  v.  S.,  82  Neb.  744. 
118  N.  W.  lOSS;  Shires  V.  S.,  2  Okla. 
Cr.  89,  99  P.  1100;  S.  r.  Knapp,  70  O. 
St.  380,  71  N.  E.  705;  Gallegos  r.  S.,  49 
Tex.  Cr.  115,  00  S.  W.  492;  Curran  r. 
S.,  12  Wyo.  553,  76  P.  577. 

359-3  Bradford  r.  S.,  146  Ala.  150, 
41  S.  471;  Meisenheimer  r.  S.,  73  .^rk. 
407,  84  S.  W.  494;  P.  r.  Jones,  123  Tal. 
65,  55  P.  698;  Gantling  v.  S.,  41  Fla. 
587,  26  S.  737;  S.  r.  Icenbice,  126  la. 
16,  101  N.  W.  273;  S.  r.  Westcott,  130 
la.  1,  104  N.  W.  341;  Holland  r.  C, 
26  Kv.  L.  R.  790,  82  S.  W.  5!i6;  S.  v. 
Banusik  (N.  J.  L.),  64  A.  094;  P.  r. 
Brasch,  193  N.  Y.  46,  85  N.  E.  809; 
Knapp  V.  S.,  4  O.  C.  C.  (N.  S.)  184;  S. 
r.  Rogowav,  45  Or.  601,  78  P.  087,  SI 
P.  234;  Ashbv  r.  S.,  124  Tenn.  6^4,  139 
S.  W.  872;  Meek  v.  S.  (Tex.  Cr.),  160 
S.  W.  698;  Ex  i)arte  Patterson,  50  Tex. 
Cr.  271,  95  S.  W.  1061;  Bradshaw  r. 
S.,  49  Tex.  Cr.  165,  94  S.  W.  223;  Gal- 
h'gos  r.  S.,  49  Tex.  Cr.  115,  90  S.  W. 
492;  Sowles  f.  S.,  52  Tex.  Cr.  17,  105 
S.  W.  178;  Follis  r.  S.,  51  Tex.  Cr.  186, 
101    S.   W.  242;   S.   f.  Blay,   77   Vt.   56, 

55  A.   704. 

Confession  competent  to  show  identitv. 
S.   r.    Icenbice,    126   la.    16,    101    N.    W. 


359-4     S.  r.  Powell   (Mo.).  167  S.  W. 
559;  S.  c.  Humphrey,  63  Or.  540,  128 


P.  824;  S.  V.  Blodgett,  50  Or.  329,  02 
P.    S20. 

359-5  P.  r.  Hunt,  102  111.  App.  471; 
S.  i.  Von  Kutzleben,  136  la.  )^9,  113  N. 
W.  4S4;  C.  V.  Johnson,  217  Pa.  77,  60 
A.  233. 

359-6  P.  V.  Luis,  158  Cal.  185,  110 
P.  580;  S.  V.  Adams,  6  Penne.  (Del.) 
178,  65  A.  510;  Calvin  r.  S.,  118  Ga. 
73,  44  S.  E.  848;  Keith  r.  S.,  157  Ind. 
376,  61  N.  E.  716;  S.  f.  Von  Kutzleben, 
136  la.  89,  113  N.  W.  484;  S.  v.  Willing, 
129  la.  72,  105  N.  W.  355;  C.  f.  Autava, 
184  Mass.  326,  68  N.  E.  331;  S.' f. 
Sherman,  35  Mont.  512,  90  P.  981;  C. 
V.  Johnson,  217  Pa.  77,  66  A.  233; 
Becker  i.  S.,  91  Neb.  352,  136  N.  W. 
17;  llerndon  f.  S.,  50  Tex.  Cr.  552,  99 
S.  W.  558;  Clay  v.  S.,  15  Wvo.  42,  86 
P.  17,  544;  Horn  v.  S.,  12  Wvo.  SO,  73 
P.   705. 

Confession  made  while  defendant  was 
driiuk.— I'ash  v.  C,  146  Ky.  390,  142 
S.   W.   700. 

360-7  Wright  v.  S.,  3  Ala.  Ajip.  24. 
58  S.  OS  (citing  many  Alabama  cases); 
Hawkins  r.  S.,  8  Ga.  App.  705,  70  S.  E. 
53;  King  v.  Marks,  1  Haw.  81.  If 
inciilpatorj'  statements  are  j>rovcd  it  is 
projier  to  refuse  to  charge  they  should 
be  considered  with  caution,  though 
made  jokingly.  Horn  r.  S.,  12  Wyo.  So, 
73    r.'705. 

See  Gilmer  v.  S.  (Ala.),  61  S.  377.  • 
360-8  S.  V.  Blackburn,  7  Penne. 
(Dol.)  479,  75  A.  536. 
360-9  Jury  should  not  be  instructed 
as  to  weight  to  be  given  confession 
if  corjius  delicti  established;  and  if  in- 
structed, language  of  code  should  be 
used.  Chapman  v.  C,  33  Ky.  L.  R. 
965,  112  S.  W.  567.  See  S.  v.  Romeo 
(Utah),  128  P.  530. 
360-10  S.  r.  Brown,  2  Boyce  (Del.) 
405,  80  A.  146;  S.  r.  Brinte,  4  Penne. 
(Dol.)  551,  58  A.  258;  King  r.  Marks, 
1  Haw.  81;  P.  v.  Rischo.  262  111.  506, 
105  N.  E.  8;  S.  r.  Wortman,  7*<  Kan. 
847,  98  P.  217;  S.  i\  Romeo  (Utah), 
12S  P.  530. 

Confessions  deliberately  made  and  pre- 
cisclv  id<  ntified  are  effectual  jtroofs  of 
guilt.  Shelton  v.  S.,  144  Ala.  106,  111, 
12  S.  3(1. 

361-11  R«x  p.  Martin,  9  Ont.  L.  R. 
(Can.)  21 S;  Donneliv  r.  V.  S.,  228  U. 
S.  243.  33  Sup.  Ct.  449,  57  L.  ed.  820; 
Sorenson  r.  IT.  S.,  143  Fed.  820.  74  <'. 
C.  A.  468;  Took  r.  P.,  56  Colo.  477.  138 
P.  756;  S.  r.  Brinte,  4  Penne.  (Del.) 
551,  58  A,  258;  S.  v.  Brown,  2  Boyce 
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(Del.)  405,  SO  A.  11(1;  V.  r.  Pfnn- 
8(liini<lt,  262  111.  ni,  104  N.  K.  S04; 
Lunsford  f.  C,  23  Kv.  L,  R.  709,  ()3  S. 
W.  781;  S.  r.  Lane  (N.  C),  SI  S.  E. 
620;  S.  r.  Cobb,  1(54  N.  C.  4 IS,  79  S.  E. 
41!l;  Koontz  r.  S.  (Okla.),  139  P.  S42; 
Ellis  r.  S.,  8  Okla.  Cr.  o22,  \2S  P.  Mlt.l; 
Forrester  r.  S.  (Tex.  Cr.),  ir>2  S.  \V. 
1041.  See  Boswell  r.  S.,  9  Ala.  App.  23, 
64    S.    1S8;    Rox    r.    Christie,    30    L.    T. 

(Kml'.i   n. 

Coufesslon  of  a  third  person  is  a.lmis- 
sil'io  to  inipoach  him  if  a  witness; 
otherwise  it  is  inailtnissihio.  Davis  r. 
S..  S  dUla.  Cr.  :>]->,  I'js  p.  lo;)?. 
Admissible  if  made  in  presence  of  co- 
defendant  ami  assented  to  bv  liini.  Cook 
f.  P..  ■'•>  Colo.  4  77.  138  P."  7;"56. 
Silcnre  is  not  assent  unless  cirouin- 
st.in.es  show  ])arty  intended  to  eom- 
niii  himself  bv  silence.  Cook  r.  P., 
56  Colo.  477.  138  P.  756. 
In  S.  r.  Jackson  (Del.),  82  A,  824,  each 
of  the  jirisdiiers  ma<le  written  confes- 
sions, recounting;  his  own  acts  and  to 
an  extent  the  acts  of  the  other,  with 
their  consequent  implications.  "These 
confessions  respectively  constitute  evi- 
dence only  ajrainst  him  who  made  them, 
and  not  against  his  fellow,  who  cannot 
be  bound  or  hurt  by  the  statement  of 
his  associate  made  neither  in  his  pres- 
ence nor  under  oath  in  a  judicial  pro- 
co'-dinp. " 

361-12  See  Burk  v.  S.,  50  Tex.  Cr. 
1'^',  f».l  S.  W.  1064. 
361-13  King  r.  ^^arks,  1  Haw.  81; 
S.  r.  Myers,  198  Mo.  225,  94  S.  W. 
242;  Watson  r.  S.,  48  Tex.  Cr.  323,  87 
S.  W.  1158;  Tara.sinski  r.  S.,  146  Wis. 
508,  131  N.  W.  889. 
Where  defendant  admitted  the  truth  of 
th"  I  fiifrssion  of  a  co  (diisjurator.  such 
confession  is  admissible  a<rainst  de- 
fendant. Novkovic  r.  S.,  149  Wis.  665, 
13:-,  N.  W.  465. 

362-15  V.  S.  r.  Castillo,  2  Phil.  Isl. 
17. 

362-16  P.  r.  Anderson,  239  111.  168, 
87  N.  !•:.  017;  Porter  r.  C,  22  Ky.  L.  R. 
1657,  61  R.  W.  16;  Gardner  V.  S.,  55 
Tex.  Cr.  394,  117  S.  W.  140. 


CONTUSION  OF  GOODS 

364-4     .^ce    Mceks    i.    Co.,     Ml     Mo. 
App.  618,  124  S.  W.  1084. 
364-7     Meeks  r.  Co.,  supra. 
365-1 0     Writrht  r.  Co..  128  Fed.  462; 
Baer    r.    Co.,    150    Ala.    491,    49    S.    92: 


Maver  r.  Wilkins,  37  Fla.  244,  19  S. 
632;  Post  r.  Bird,  28  Fla.  I,  9  S.  888; 
Mufrpe  r.  .lackson,  53  Fla.  323,  43  S. 
91;  First  Nat.  Bk.  v.  Sdiween,  127  111. 
573,  20  N.  E.  ()81.  11  Am.  St.  174; 
Peterson  v.  Polk,  67  Miss.  163,  6  S. 
615;  Kellv-G.  8.  Co.  t\  Sallv,  114  Mo. 
App.  222,  89  S.  W.  889;  Seaward  r. 
Davis,  133  App.  Div.  191,  117  N.  Y. 
S.  46S;  Waddell  r.  Waddell,  36  Utah 
435,  104  P.  743;  Rose  v.  Sharpless,  33 
C.ratt.    (Va.)    153. 

366-11  First  Nat.  Bk.  r.  Henrv,  159 
Ala.  3C)7.  49  S.  97;  Avre  v.  llixson,  53 
Or.   19.  98   P.  515. 

Vendor  who  fraudulently  commingles 
one  quality  of  goods  with  another  so 
they  cannot  be  separated  ^'ives  ociasion 
for  a  verdict  fimling  all  of  the  in- 
ferior grade.  Baer  r.  Co.,  159  Ala. 
•19!,  49  S.  02. 

366-15  If  a  trustee  has  a  perfect 
legal  title  to  goods  so  that  a  creditor 
of  his  debtor  cannot  levy  on  them, 
such  creditor,  must  identify  the  goods 
not  covered  by  trustee's  title.  Weaver 
r.  Neal.  61  W".  Va.  57,  55  S.  E,  909. 
367-19  In  re  Brown  &  Co.,  1S9  Fed. 
432. 


CONSIDERATION 

Jnclnmnits,    400-10. 

370-1  Conant  v.  Jones,  120  Ga.  568, 
4S  S.  E.  234;  Bing  r.  Bk.,  5  Ga.  Ai)p. 
57"^,  63  S.  E.  652;  Rui)pert  r.  Frauen- 
kr.echt,  146  111.  App.  397;  In  re  Brig- 
hatn's  Est.,  144  la.  71,  120  N.  W.  1054; 
White's  Admr.  v.  White,  148  Kv.  492, 
146  S.  W.  1101;  Prewitt  r.  Slorgan 
(Kv.),  119  S.  W.  174;  Dackick  v. 
Barich,  37  Mont.  490,  97  P.  931;  Vul- 
can Iron  Wks  r.  Co.,  129  N.  Y.  S.  676; 
Porter  r.  Baldwin,  123  N.  Y.  S.  1043; 
Miles  V.  Hemenway,  59  Or.  318,  117  P. 
273,  rev.  HIP.  696;  Shorett  r.  Signor, 
58  Wash.  89,  107  P.  1033;  Sixta  v.  Co., 
148  Wis.  186,  13+  N.  W.  341;  Walter- 
man  V.  Norwalk,  145  Wis.  663,  130  N. 
W.  479;  Jost  V.  Wolf,  130  Wis.  37,  110 
N.    W.    232. 

370-2  Conclusive  as  to  parties  and 
privies,  and  consideration  prima  facie 
presumed  as  against  others.  Davis  r. 
Jernigan,  71  Ark.  494,  76  S.  W.  554; 
Ah  Hoy  r.  Ravmond.  19  Haw.  568; 
Woody  "r.  Schaaf,  106  Va.  799,  56  S.  E. 
807;  Watkins  v.  Robertson,  105  Va. 
269,  54  S.  E.  33.  See  Trout  V.  E.  Co., 
107   Va.    570,   59    S.   E.   394. 
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Inadequacy  to  grantor  of  complainant 
in  suit  to  quiet  title  must  be  shown 
by  defen<lant  who  alleges  it,  Chandley 
t?*  Robinson  (N.  J.  Eq.),  75  A.  ISO. 
370-4  Atchison,  etc.  R.  Co.  v.  Van 
Ordstrand,  07  Kan.  386,  73  P.  113; 
Illinois  C.  R.-  Co.  v.  Heath,  26  Ky.  L. 
R.  19,  SO  S.  W.  502.  Contra,  Olston  V. 
Co.,  52  Or.  343,  96  P.  1095,  97  P.  538, 
statute. 

370-5  Carwell  i\  Dennis,  101  Ark. 
CO:^,  143  S.  W.  135;  Willcox  r.  Piiester, 
68  S.  C.  106,  46  S.  E.  553;  Chicago, 
etc.  R.  Co.  V.  Titterington,  84  Tex.  218, 
19  S.  W.  472,  31  Am.  St.  39;  Rai)id  T. 
R.  Co.  V.  Smith,  98  Tex.  553,  86  S.  W. 
322. 

Lack  of  consideration  may  be  admitted 
in  pleading.  McClelland  v.  Bullis,  34 
('(.](..  (iy,  81    P.   771. 

371-7  Kentucky  C.  M.  Co.  v.  Mat- 
tingly,  133  Ky.  526,  118  S.  W.  350, 
metal  checks  issued  to  employes. 
371-8  Stone  v.  Goldberg,  6*Ala.  App. 
249,  60  S.  744;  Williams  v.  Hall,  79  ("al. 
606.  21  P.  965;  Henke  r.  Assn.,  100  Cal. 
429,  34  P.  1089;  Stanton  i\  Weldv,  19 
Cal.  App.  374,  126  P.  175;  Cox  v.  Cox, 
25  Ky.  L.  R.  1934,  79  S.  W.  220;  Flem- 
ing  V.  Mulloy,  143  Mo.  Ajip.  3(i9,  127 
S.  W.  105;  Ford  i".  Drake,  46  Mont.  314, 
127  P.  1019;  Noyes  r.  Young,  32  Mont. 
226,  79  P.  1063;  First  Nat.  Bk.  r.  Ins. 
Co.,  16  N.  M.  66,  113  P.  815;  Ralls  v. 
Pari.sh  (Tex.  Civ.),  151  S.  W.  10S9. 
See  In  re  Seneca  O.  Co.,  153  App.  Div. 
594,  138  N.  Y.  S.  78. 
371-9  Brown  v.  Edsall,  23  S.  D.  610, 
122  N.  W.  658;  Ralls  V.  Parish  (Tex. 
Civ.).  151  S.  W.  1089. 
371-10  McOue  v.  Rommel,  148  Cal. 
539,  S3  P.  1000;  Denver,  etc.  R.  (^o.  r. 
Derry,  47  Colo.  584,  108  P.  172;  Clem- 
ent r  Bladworth,  166  111.  App.  68; 
Holmes  r.  Horn,  120  111.  App.  359;  Luke 
t.  Koonen,  120  la.  103,  94  N.  W.  278; 
Williams  C.  Co.  v.  Shirlev,  136  Kv.  30:5, 
124  S.  W.  327;  Cox  r.  Cox,  25  Kv.  L.  R. 
1934,  79  S.  W.  220;  Hamilton  r.  Hamil- 
ton. 127  App.  Div.  871,  112  X.  Y.  S.  10; 
Western  IMfg.  Co.  r.  Freeman  ( Tex. 
Civ.),  126  S.  W.  924.  Contrn,  Star 
Mills  i;.  Bailey,  140  Ky.  194,  130  S.  W. 
1077. 

372-13  Ryan  v.  Hamilton.  205  III. 
191.  204,  68  N.  E.  781;  Howard  r.  Ad- 
kins,  167  Tnd.  184,  78  N.  E.  665;  Moore 
V  Harrison,  26  Tnd.  .\pp.  408,  59  X.  E. 
1077:  Baltes  To.  r.  Sutton.  32  Tnd.  App. 
14,  69  N.  E.  179;  Fnxworthv  r.  Adams, 
136   Ky.   403,    124   S.   W.   381;    Strubbo 


>:.  Lewis,  25  Ky.  L.  R.  605,  76  S.  W. 
150;  Scanlon  f.  North  wood,  147  Mich. 
139,  110  N.  "W.  493;  Noyes  v.  Young, 
32  Mont.  226,  79  P.  1063;  Lee  v.  Unke- 
fer,  85  S.  C.  199,  65  S.  E.  989,  67  S.  E. 
2^6;  Nickles  r.  R.  Co.,  74  S.  C.  102,  54 
S.  E.  255;  Ward  v.  S.  (Tex.  Cr.),  159 
S.  W.  272;  Delta  County  v.  Blackburn 
(Tex.  Civ.),  90  S.  W.  9u2. 
Evidence  showing  the  consideration  of 
a  note  canndt  vary  the  terms  of  the 
writing  though  it  may  alter  its  ellect. 
Hentz  &   Co.   v.  Booz,  8  Ga.  App.  577, 

70  S.  E.  108,  immoral  consideration 
shown. 

It  cannot  be  shown  by  parol  that  order 
drawn  by  contractor  upon  city  was 
given  for  labor  or  material  furnished, 
thereby  nmking  it  a  preferred  claim, 
action  being  on  the  order.  Dickerson 
V.  Spokane,  35  Wash.  414,  77  P.  730. 
373-14  Gifford  v.  Fox,  2  Neb. 
(Unof.)  30,  95  N.  W.  1066;  Walker  r. 
Haggerty,  30  Neb.  120,  46  N.  W.  221. 
373-15  Citizens'  R.  Co.  v.  Heath,  29 
Ind.  App.  395,  62  X.  E.  107;  Stewart  r. 
R.  Co.,  141  Ind.  55,  40  N.  E.  67. 
373-16  Locb  v.  Flannery,  148  HI. 
Ajip.  471;  Doming  I.  Co.  r.  Wallace,  73 
Kan.  291,  85  P.  139;  Harper  r.  Davis, 
115  Md.  349,  80  A.  1012;  German  Exch. 
Bk.  V.  Schnitzer,  72  Misc.  362,  130  N. 
Y.  S.  223,  rev.  71  Misc.  261,  130  N.  Y. 
S.  113. 

Inadequate   consideration. — See   Bevins 
f.  Lowe  (Ky.),  167  S.  W.  422, 
373-17     Pearsall    v.   Henry,   153    Cal. 
314,  95  P.  154;   Wells  v.  Gross,  118  Ga. 
566,   45    S.    E.   418;    Aultman   r.    Knoll, 

71  Kan.  109,  79  P.  1074;  Audit  Co.  v. 
Tavlor,  152  N.  C.  272,  67  S.  E.  582; 
Burns  l'.  Goddard,  72  S.  C.  355,  51  S. 
E.  915;  Morris  r.  Brown,  38  Tex.  Civ. 
266,  <J5  S.  W.  1015. 

"The  rule  does  not  rest  upon  the 
ground  of  fraud,  accident,  or  mistake, 
and  therefore  it  is  unnecessary,  in  or- 
der to  form  a  basis  for  the  admission 
of  such  evidence,  that  the  pleading 
should  contain  anv  allegation  thereof. 
Tavlor  V.  Merrill,' 64  Tex.  494;  G.  C. 
&  "S.  F.  R.  Co.  1-.  .Tones,  82  Tex.  156, 
17  S.  W.  534."  Clavton  r.  Co.  (Tex. 
Civ.),  146  S.  W.  695. 
As  between  indorsee  and  his  immediate 
indorser  cniisidcrali"!)  for  ondorsoment 
is  npon  to  or.nl  inquirv  Pe.nbodv  r. 
Muns.-.n.  211  HI.  ?,2^.  7l'X.  E.  lonr;. 
Impossibility  of  performance  of  con- 
tract entered  into  mav  be  shown.  Ger- 
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r.  Hockbautn,  89 
52.");    Tonn.  Co.  t". 

ini>,  32  N.  E.  802; 
Y.  S.  918. 


man  .\.  S.  Co.  i.  .McCulloch,  2s  Ky.  1.. 
IC.    lo!!.  >i»  S.   \V.  ;'). 

Order  of  proof. — "Failure  of  consi.l 
erution  oaiiimt  ho  shiiwii  witliDiit  Hr.st 
showin;;  the  «oi\><itlcration. "  Iinlepcml 
»-nt   Assn.  r.  KUtt,   114   111.  A|>|>.    1. 

373-18  Wolfort 
Ark.  1)12.  117  8.  W 
Dolan,  G  hul.  Aj>i>. 
War.i  r.  Co.,  123  X 
374-19  PtMin.  Co.  r.  Dolnn,  sujirn.  A 
ri'loa.sp  I'-xprossing  it  was  for  solo  con- 
si«lorutiou  >jivt"u  in  it  is  conclusive. 
Budro  t".  Burgess,  l!>7  Mass.  74,  JsS  ^'. 
E.  318. 

37-1-20  Davis  r.  Sterns,  So  Neb.  121, 
121:   N.  W.  G72. 

374-1:2  Ro.lmond  f.  Cass,  226  111. 
120,  SO  N.  E.  7(tS;  Cat  1  in  C.  Co.  r. 
Moyd,  180  III.  39s.  .->4  N.  E.  214;  Wii- 
trout  V.  Showers.  S2  Noh.  777,  118  N. 
W.  lOSO  (a.i.iitioiKil  iniisideration). 
Recital  of  consideration  in  deed  dis- 
penses with  other  proof  thereof  if  it 
he  not  i'hallen;.'ed.  (Jrav  r.  Freeman, 
?.7  Tex.  Civ.  .-).-)().  S4  S.  \V.  IIO.'). 
In  Kentucky  consideration  may  be 
f>roved  or  disproved  in  spite  of  recital. 
Prewitt  c.  Morgan  (Ky.),  119  S.  W. 
174.  statute. 

374-25  Cnrwell  r.  Dennis.  10]  Ark. 
f.<)3.  143  S.  W.  135;  Sims  r.  Scheussler, 
5  Ga.  App.  850,  61  S.  E.  99;  Moore  V. 
Putts,  110  M.l.  490,  73  A.  119;  Rey- 
nolds r.  Stein.  117  X.  Y.  S.  9«<5.  Contra 
in  abnence  of  fraud  or  mistake.  Max- 
well r.  McCall,  145  la.  687,  124  X.  W. 
760.  Comp.  Dackich  c.  Bari.h.  37 
Mont.  J9"'.  97  P.  9:^1. 
Payee  may  be  shown. — Faust  r.  Faust, 
M4-  X.  C.  3S3.  57  S.  E.  22. 
375-26  €oi>page  r.  Murj.hv.  24  Ky. 
L  R.  257,  68  .S.  W.  416;  Koogle  v. 
Cline,  110  Md.  587,  73  A.  672. 
376-27  Weiss  r.  Heitkamp,  127  Mo. 
23.   29   S.   W.   7<i9. 

375-28  Cone  r.  Ins.  Co.,  139  la.  205, 
117  X.  W.  307  (recital  does  not  raise 
ronflirt  as  against  undisputed  i>aroI  tes- 
timony). 

37«-J89  Wigginffton  r.  Minter.  28 
Kv.  L.  R.  79.  s8  H.  W.  l()^2:  Wilson  r. 
Winsor,  24  Kv.  L.  R.  1343,  71  S.  W. 
495. 

Berrv  r.  Ewen,  27  Ky.  L.  R. 
W.  227. 

Cincinnati  T.  W.  Co.  r.  Mat- 
Kv.    L.    R.    2445.    74    S.    W. 


37«-30 

4^7.   v.-    S. 
376-31 
thews,    24 
242. 
376-32 


Able  r.  Ount€r,  174  Ala.  3'<9. 


..:  S.  461;  Magill  L.  Co.  r.  Co.,  90  Ark. 
I2<;,  119  S.  W.  S22;  Franklin  r.  Fielda, 
13  (ia.  Aj.p.  463,  79  S.  K.  366;  Kvun 
I.  Hamilton,  205  III.  191,  68  N.  E.  781; 
llanlon  v.  Co.  (Ind.),  102  N.  E.  48; 
Doan  r.  Co.  (Ind.),  98  X.  E.  321;  Am. 
C.  &  F.  Co.  r.  Smock  (Ind.  Aj.p.),  91 
X.  E.  749;  Denton  r.  Hentoii,  78  Kan. 
366.  97  P.  378;  Loftus  V.  Bcujamin,  122 
X.   Y.  S.  275. 

376-33  Williams  v.  R.  Co.  (Ark.), 
15S  y.  W,  967.  If  contract  and  <(ini- 
]daint  in  harmony  as  to  consideration 
I<IniiiiifT  cannot  show  it  was  other  than 
.•IS  statecl.  Ditto  V.  Slaughter,  28  Ky. 
L.  K.  1164,  92  S.  W'.  2. 
376-34     Herrin  v.  Abbe,  55  I-la.  769, 

46  S.  ls3;  Redmond  r.  Cass,  226  111.  120, 
80  X.  E.  708;  Third  Xat.  Bk.  v.  Bk.,  244 
Mo.  554.  149  S.  W.  495  (action  on  guar- 
anty); Erase  r.  Lee,  152  Mo.  Ajip.  5(52, 
134  S.  W.  10  (agreement  to  pay  debt 
secured  by  deed  of  trust,  as  part  of 
jiufchase  price  of  land);  Kriling  9. 
Cramer,  152  Mo.  Aj.p.  431,  133  S.  W. 
655  (recital  of  part  i>ayment,  proof  of 
agreement  to  take  note  for  imlance); 
Ames  V.  Kinnear.  42  Wash.  80,  84  P. 
629. 

377-35  Cox  r.  Smith,  99  Ark.  218, 
13s  S.  W.  97.S;  Press  Pub.  Co.  f.  Agency, 
44   Pa.  Super.  428. 

377-36  Keene  r.  Ins.  Co.,  213  Fed. 
S93;  Cage  r.  Cameron,  212  111.  146,  72 
X.  K.  204;  Howard  r.  Adkins,  167  Ind. 
isl  78  X.  E.  665;  Burke  r.  Mead,  159 
In. I.  252.  64  X.  E.  880;  Ivev  r.  Cotton 
Mills.  143  X.  C.  189,  55  8.  E.  613. 
377-37  Linkswiler  r.  HolTman,  109 
L.i.  :'is.  34  S.  34;  Tavlor  r.  Ewing,  74 
Wash.  214,  32  P.  10<i9. 
377-38  Leftkovitz  r.  Bk..  152  Ala. 
521.  44  S.  613;  Wallace  r.  .Meeks,  i>9 
Arl..  350,  138  S.  W.  638;  Cheesman  r. 
Xicholl,  18  Colo.  App.  174,  70  P.  797; 
Wellmaker  r.  Wheallev,  123  Ga.  201,  51 
S.  E.  436;  Southern  Belt  T.  Co.  V. 
Smith,  129  Gn.  558.  ."9  S.  E.  215;  Ke- 
hoe  r.  Co.,  7  Gn.  App.  236,  66  S.  E. 
547;  Ludeke  r.  Sutherland,  87  III.  481; 
Penn.  Co.  c.  Dolan,  6  Ind.  App.  109, 
82  X.  E.  802;  Reisterer  v  Cnrj.enter, 
124  Ind.  30,  24  N.  E.  371;  Stolenburg 
V.  Diercks,  117  la.  25.  90  N.  W.  525; 
Trice  r.  Yoeman,  60  Kan,  742,  57  P. 
955;  Farqjihar  r.  Farquhar,  194  Mass. 
400.    SO    N.    E.    654;    Pavre   r.    Burdick, 

47  Minn.  367.  50  N.  W.  245;  Rogers 
r.  Ropers  (Mins.),  43  S.  434;  Pile  r. 
Bright,    1.56    Mo.    App.    301,    137    S.    W. 


coxs/i)/:!:  AT/OX 


Vol  :1 


1017;  Neville  r.  Ilujjhes,  104  Mo.  App. 
45o,  79  8.  W.  73.j;  Uro<,'on  M.  Co.  l\ 
Kirkpatrick,  GG  Or.  21,  133  P.  Gi);  Hil- 
gar  V.  Miller,  42  Or.  552,  72  P.  319; 
Ruthcrlin  v.  Bloomer,  50  Or.  398,  93  P. 
135;  Kahn  V.  Kahn,  94  Tex.  114,  58  S. 
W.  825;  Rapid  T.  R.  Co.  v.  Smith,  98 
Tex.  553,  86  S.  W.  322;  Jost  v.  Wolf, 
130  Wis.  37,  no  N.  W.  232;  Ohlert  V. 
Aldcrson,  86  Wis.  4.3.'?,  57  X.  W.  SS. 
"When  the  consideration  is  contractual, 
parol  evidence  is  no  more  aflmis.sible  to 
vary  that  than  it  is  any  otlior  I'art  of 
the  written  instrument.  This  question 
was  squarely  settled  bv  this  court  in 
Haum  V.  Lynn,  72  Miss.  932,  18  South. 
428,  30  L.  R.  A.  441 ;  Thompson  r.  Bry- 
ant, 75  Miss.  12,  21  South.  G55,  and 
English  V.  N.  O.  &  N.  E.  R.  R.,  56 
South.  665."  Dodge  v.  Cutrer,  101 
Miss.  844,  58  S.  208. 
379-39  Edison  E.  I.  Co.  r.  Co.,  194 
Mass.  258,  80  N.  E.  479;  McNinch  r. 
Co.,  23  Okla.  386,  lOa  P.  524.  But  see 
California  P.  Co.  v.  Co.,  6  Cal.  App. 
507,  92  P.  509;  Levine  v.  Carroll,  121 
111  App.  105;  Henderson  i*.  Tobev,  105 
111.  App.   154. 

Recital  iu  mortgage  sum  named  in  it  is 
nrnoiint  due  iii(jrtj,'a^'oe  jirochides  parol 
evidence  to  show  the  contrary.  Sturin- 
rlorf  r.  Saunders,  117  App.  Div.  762,  102 
N.   Y.   S.   1042. 

379-IO  Nunez  Gin  &  W.  (^o.  r. 
Moore,  10  Ga.  App.  350,  73  S.  E.  432; 
Redmond  v.  Cass,  226  111.  120,  80  N.  E. 
708.  See  Spcnco  v.  Ins.  Co.,  236  111. 
444,  86  N.  E.  104. 

380-43  Abbeville  Rice  Mill  r.  Sham- 
b.Tii^ih,  115  La.  1047,  40  S.  453;  Law- 
son  r.  Mullinix,  104  Md.  156,  64  A. 
938;  Rudro  V.  Burgess,  197  Mass.  74, 
83  N.  E.  318;  Watkins  r.  Robortson, 
105  Va.  269,  54  S.  E.  33;  Woodv  v. 
Sch.nnf,  106  Va.  799,  56  S.  E.  <<07. 
380-14  Harms  r.  Fidelity  Co.,  172 
M...  .App,  241.  157  S.  W.  1046. 
383-47  Pollack  r.  Hunter,  162  Ala. 
317.  50  S.  155;  Merced  O.  Co.  r.  Pat- 
terson, 153  Cal.  624,  96  P.  90;  Hirah 
r.  Beverly,  125  On.  657,  54  S.  E.  678; 
Thomson  v.  McLaughlin,  13  Oa.  App. 
334,  79  S.  E.  182;  Levino  r.  Carroll,  121 
111.  App.  105;  Holmes  r.  Horn,  120  111. 
App.  359;  Taft  r.  Myerscough.  92  111. 
App  560;  Bullen  r.  Morrison.  98  HI. 
App.  669;  Rook  r.  Rook.  Ill  Til.  App. 
498;  Hoan  r.  R.  Co.  (Ind.^).  98  N.  E. 
321;  Hlinois  C.  R.  To.  r.  Fnirchild.  48 
Ind.  App.  300,  91  N.  E.  836;  Hean  r. 
Carpenter,  134  la.  275,  111  N.  W.  815; 


Chantland  v.  Sherman,  148  la.  352,  125 
N.  W.  871;  Perkins  r.  Drew  (Kv.),  122 
S.  W.  526;  Crafton  r.  Inge,  30  Ky.  L. 
R.  313,  98  S.  W.  325;  Bracketts  v. 
Boreing,  ?8  Ky.  L.  R.  386,  89  S.  W. 
496,  Continental  C.  Co.  r.  Jasper,  28 
Kv.  L.  R.  53,  88  S.  W.  1078;  Black- 
well  V.  Black  well,  196  Mass.  186,  81 
N.  E.  910;  Yore  r.  Meshew,  1+6  Mich. 
80,  109  N.  W.  35;  Anderman  v.  Meier, 
91  Minn.  413,  98  N.  W.  327;  Langan 
r.  Iverson,  78  Minn.  299,  SO  N.  W.  1051; 
Kessler  r.  Clayes.  147  Mo.  App.  88,  125 
S.  W.  799;  Goodman  r.  Smith,  94  Xeb. 
227,  142  N.  W.  521;  Karpf  r.  Borge- 
nicht,  120  N.  Y.  S.  876;  Dilchcr  r. 
Ncllany,  52  Misc.  364,  102  N.  Y.  S.  264; 
Rochester  F.  B.  Co.  r.  Browne,  55  App. 
Div.  444,  66  N.  Y.  S.  867,  179  N.  Y. 
542,  71  N.  E.  1139  (no  opinion V.  Sat- 
terfield  r.  Kindley,  144  N.  C.  455,  57 
S.  E.  145;  Davis  r.  Evans,  142  X.  C. 
464,  55  S.  E.  344;  McPeters  r.  English, 
141  N.  C.  491,  54  S.  E.  417;  Forester 
r.  Van  Auken,  12  N.  D.  175,  96  X.  W. 
301;  Schwarz  v.  Lee  Gon,  46  Or.  219, 
SO  P.  110;  Townsend  v.  Lacock,  222 
Pa.  330,  71  A.  1S7;  Gill  v.  Ruggles  (S. 
C),  81  S.  E.  519;  Rawls  r.  Ins.  Co. 
(S.  C").  81  S.  E.  505;  Svlor  r.  Gulp 
(Tex.  Civ.).  138  S.  W.  175;  Morehead 
r.  Herinir.  ."3  Tex.  Civ.  60.-,  116  S.  W. 
164;  WolflF  r.  Love.  78  "Wash.  •■.61,  139 
P.  597;  Warwick  r.  Hitchings,  50  Wash. 
140,  96  P.  960;  Windsor  f.  R.  Co.,  37 
Wp.nh.  156,  79  P.  613;  Mueller  r.  Cook, 
126  Wis.  504,  105  N.  W.  10.-,4:  Butt  r. 
Smith.  121  Wis.  566,  99  N.  W.  328; 
Lathrop  r.  Humble.  120  Wis.  331,  97 
X.  W.  90.t;  Brador  r.  Br.ndcr.  110  Wis. 
423,  «5  N.  W.  6S1;  .Tost  r.  Wolf,  supra; 
Sticknev  r.  Hughes,  12  Wvo.  397,  75 
P.    915. 

"The  general  rule  seems  to  he  more 
rigidly  .'i)i|ilieil  in  contracts  where  the 
obligation  of  one  )>arty  constitutes  the 
consideration  for  the  obligation  of  the 
other  party  than  where  the  considera- 
tion for  the  convevance  is  mcrelv  re- 
cited." Smith  V.  Graham  fTex.  Civ.), 
llfi  S.  W.  661. 

It  may  be  shown  a  separate  price  w.ia 
agrc(>d  upon  for  each  article  though 
stipulated  price  a  gross  sum.  Aultman 
r.  Lawson.  TOO  la.  569,  69  N.  W.  865; 
Buckove  B.  Co.  r.  Stables.  43  Wash. 
49,  85  P.  1077;  Field  r.  Austin.  131 
Cal.  379.  63  P.  692:  Curd  r.  Bowron,  32 
Ky.  L.  R.  369.  lO."  S.  W.  417. 
Third  party  may  show  actual  consid- 
eration  paid   or  agreed   to  be  paid  If 
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his  ri^jhts  arc  alTortod  thorrliv.  Voro 
V.  Ml  shew,  116  Mich.  SO,  10!)  N.  W. 
3"):  Witzel  r.  Zuel,  90  Minn.  340,  96 
N.    \V.    1124. 

"Tlie  actual  cousideration,  tho  prop- 
erty I'outiMJiplati'il  l>.v  the  ajrrccmont, 
may  be  shown  by  parol  evou  in  var- 
iance of  that  statoil  in  tlio  writiii;,'. ' " 
Walker  r.  .lolinson,  116  111.  Aj^p.  145. 
38.t-l8  ?Jt;ini|.or  r.  Cornott  (Ky.), 
IlM  S.  W.  6::^;  Stringer  r.  Mfg.  Co.,  177 
Mo.  App.  234.  162  S.  W.  645;  Lafavctte 
Tr.  Co.  r.  Richards.  SI  Misc.  33S,  143 
N.  V.  ^.  4S3:  Holliday  r.  Po^'^aIn, 
89  S.  C.  73,  71  S.  E.  367;  International 
L.  Co  r.  Parmcf  (Tex.  Civ.),  123  S- 
W.    1!16. 

*'The  distinction  being  observed  be- 
tween a  consideration  stated  merely  hy 
way  of  recital  and  a  consideration 
which  constitutes  a  positive  7»roniise. '' 
All.  Trust,  etc.  Co.  r.  Union  Trust,  etc 
Corp.,  Ill  Va.  .'374.  60  S.  E.  97.5  (action 
on  penal  bond),  quoting  with  approval 
from  previous  opinion  in  same  case,  110 
Va.  2<?6,  67  S.  E.  1S2. 
384-49  See  r.  Mallonee,  107  Mo. 
App.  721.  S2  S.  W.  ">7;  Tipton  r.  Tip- 
ton. 47  Tex.  Civ.  619,  10.",  S.  \V.  S30; 
\Vindsor  r.  R.  Co.,  37  Wash.  156,  79 
P.  ri3. 

384-.'l  Barnett  f.  Hughey,  .54  Ark. 
19.1.  1."  S.  W.  464;  Llovd  r.  Sanduskv, 
203  111.  621,  68  X.  E.  1.54;  Rook  r.  Rc.ok, 
111  111.  App.  3n<!;  Denver  V.  Deaver, 
1^7  X.  C.  210,  .!9  .S.  E.  113. 
Actual  consideration  may  be  shown  by 
parol  bv  defendants.  Burroughs  v. 
Pat*^.  166  Ala.  223,  .51  S.  978. 
385-53  Welch  v.  Brown,  46  Colo.  129, 
10.3  P.  296;  Wav  r.  Creer,  l:»6  Mass. 
237,  81  X.  E.  1002;  Brightwell  r.  Mc- 
Afee, 249  Mo.  .562,  155  S.  W.  S20; 
Me<Hcal  College,  etc.  p.  Universitv,  17S 
N.  Y.  153,  70  N.  E.  467;  Schwarz  v. 
Lee  Oon.  46  Or.  219.  80  P.  110;  Rnwls 
r.  Ins.  Co.  (S.  C).  81  S.  E.  505;  Purat 
r.  Hallowav,  56  W.  Va.  246,  49  S.  E. 
146. 
385-55     Rook    r.   Rook.   Ill    111.   App. 

385-56  Magill  L.  Co.  r.  Co.,  90  Ark. 
426,  119  S.  W.  822;  Brosseau  r.  Lowy, 
200  Til.  405,  70  X.  E.  001;  Jonea  v. 
Shenpard,  145  Mo.  App.  470.  122  S.  W. 
764;  .Tost  r.  Wolf.  130  Wis.  37,  110 
N.  W.  232;  McCormick  r.  Herndon,  86 
Wis.  449.  56  X.  W.  1097. 
386-57  Bashinski  r.  Swint,  133  Oa. 
P.^.  65  ?.  E.  152;  Wade  r.  Bent,  24  Kv 
L    R.  1294,  71  P.  W.  444;  Grace  r.  Gill. 


136  .Mo.  App.  186,  116  S,  W.  442;  Nav- 
lor  r.  Davis,  130  Ajtp.  Div,  311,  lil 
N.  Y.  S.  248;  Deaver  r.  Deaver,  137 
N.  0.  240,  49  S.  E.  113;  Scott  r. 
Thomas,  101  Va.  330,  51  S.  E.  829; 
Perkins  v.  McAuliffe,  105  Wis.  582,  8i 
N    W.  645. 

Becital  debts  were  to  be  paid  may  bo 
shown    to    be    incfTectual    by    proof    that 
none  existed.     Medical   College   v.   L'ni 
versity.   178   X.   Y.    153,  70   X.   E.  467. 
386-59     It    cannot    be    so    shown. — 
Morse    r,    Wcilesley,    156    Mass.    05,    3i 
X.  K.  77;  Durkin  r.  Cobleigh,  156  Mass 
108,   30   X.    E.    47  1;    Edison    Co.   V.   Co.. 
194  Mass.  258,  80  X.  E.  479. 
Oral  contract  to  disiliarge  incumbrance 
cannot  be  made  ground  of  recovery  in 
action    by    grantor    for    consideration. 
Edison  Co.  r.  Co.,  supra,  tnnd.  Preble  r. 
BaMwiii.   6   Tush.   Olass.)   549, 
Parol  evidence  competent  to  show  dis- 
position    of     consideration     for     deed. 
Welch    V.   Brown,   46   Colo.   120,   103    P. 

2!m;. 

387-60  Barton  r.  Assn.,  29  Kv.  L.  R. 
330,  03  S.  W.  9;  Shantz  r.  Shriner,  167 
Mo.  Aj.p.  635,  150  S.  W.  727. 
387-61  Hendon  r.  Morris,  110  Ala. 
106.  20  S.  27;  Ladd  v.  Co.,  147  Ala. 
T73.   40   S.   610. 

387-62     Lippincott     v.     Lawrie,     119 
Wis.    573,   07    X.   W.    179. 
388-65     Baker    i:    Co.    (Ala.),    65    S. 
321. 

388-67  Merced  0.  M.  Co.  r.  Patter- 
son, 153  Cal.  624,  06  P.  90  (agreement 
need  not  be  embodied  in  deed);  Rey- 
nolds r.  Stein,  117  X.  Y.  S.  9«5;  Miles 
r.  Waggoner,  23  Pa.  Super.  432;  Texas 
Cent.  R.  Co.  r.  Eldredge  (Tex.  Civ.), 
155  S.  W.  1010  (consideration);  Suder- 
man-D.  Co.  r.  Rodeera,  47  Tex.  Civ.  67. 
104  S.  W.  193:  .Johnson  r.  Elmen.  94 
Tex.  168,  .59  S.  W.  253,  86  Am.  St. 
845.  52  L.  R.  A.  162;  Kampmann  r.  Mc- 
Cormick  (Tex.  Civ.).  99  S.  W.  1147; 
Johnston  V.  McCart,  24  Wash.  19,  63 
P.    1121. 

389-68     Illinois  C.  R.  To.  r.  Fairchild, 
48  Ind.  App.  300.  91   X.  E.  836  fem]doy- 
ment  of  releasor);   Burns  V.  Loftus,  3£ 
Xev.    55.    104    P.    246. 
389-69     Edwards  r.  Latimer,  183  Mo. 
610,  82  S.  W.  109;  O'Dav  r.  Conn,  131 
Mo.    321.    32    S.    W.    1100;    Cameron    r. 
Eraser.  94    X.   Y.   S.    1058;    Windsor   r. 
R.  To.,  37  Wash.  156.  79  P.  613. 
389-74     Brown  r.  S.   (Okla.  (>.).  132 
P.   ?.^>9. 
390-75     Martin    r.    Co.    (Tex.    Civ.), 
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66  S.  W.  212;  Moroney  i.  Coombes 
(Tex.  Civ.),  88  S.  \V.  43u. 
390-76  St.  Louis,  etc.  K.  Co.  v.  Cran- 
dell,  75  Ark.  89,  80  S.  W.  855;  Brooks 
V.  K.  Co.,  146  Cal.  134,  79  P.  843;  Sher- 
man V.  Co.,  82  Conn.  479,  74  A.  773; 
Herrin  r.  Abbe,  oo  P^a.  769,  46  S.  183; 
Shac'Kleford  r.  Orris,  135  Ga.  29,  68  S. 
E.  838;  Booth  v.  Hynes,  54  111.  363; 
Harts  V.  En.ery,  184  III.  560,  56  N,  E. 
865;  Wabash  R.  Co.  v.  Grate  (Ind. 
App.),  102  N.  E.  155;  Kinkead  v.  Peet, 
136  la.  590,  111  N.  W.  48;  Allen  v. 
Kees,  136  la.  423,  110  N.  W.  583; 
Combs  V.  Combs,  130  K}'.  S27,  114  S. 
W.  334  (by  statute);  IS'eurenberger  f. 
Lehenbauer,  23  Ky.  L.  E.  1753,  66  S. 
W.  15;  Crafton  r.  Inge,  30  Kv.  L.  R. 
313,  98  S.  W.  325;  Rueh  r.  Ruch,  159 
Mich.  231,  124  N.  W.  52;  Dodder  v. 
Sn\der,  110  Mich.  69,  67  N.  W.  1101; 
"Witzel  V.  Zuel,  90  Minn.  340,  96  X.  W. 
1124;  Laclede  L.  Co.  v.  Freudcnstein 
(Mo.  App.),  161  S.  W.  593;  Edwards 
V.  Latimer,  183  Mo.  610,  82  S.  W. 
109;  O'Day  f.  Conn.,  131  Mo.  321,  32 
S.  W.  1109;  Staed  r.  Rossier,  157  Mo. 
App.  300,  137  S.  W.  901.  See  v.  :Mal- 
lonee,  107  Mo.  App.  721,  82  S.  W.  557; 
Goodman  r.  Smith,  91  Xeb.  227,  142  S. 
W.  521 ;  Holmes  r.  Seaman,  72  Xeb. 
300,  100  N.  W.  417,  101  X.  W.  1030; 
First  Xat.  Bk.  v.  Bo%ver,  5  Xeb.  (Unof.) 
375,  98  N.  W.  834;  Yoight  v.  Dowe, 
74  N.  J.  Eq.  560,  70  A.  344;  Fried- 
man r.  Ender,  116  X.  Y.  S.  461;  Jones 
V.  Jones,  164  N.  C.  320,  SO  S.  E.  430; 
Grabow  v.  McCracken,  23  Okla.  612, 
102  P.  84;  Townsend  r.  Lacock,  222  Pa. 
330,  71  A.  1S7;  McGary  v.  M.Dermott, 
207  Pa.  620,  57  A.  46';  Henrv  r.  Zur- 
flieh,  203  Pa.  440,  53  A.  243;  Willcox  v. 
Priester,  68  S.  C.  106,  46  S.  E.  553; 
Uecker  v.  Zuercher,  54  Tex.  Civ.  289, 
118  S.  W.  149;  Maver  r.  Wootcn,  46 
Tex.  Civ.  327,  102  S.  W.  423;  Apple- 
gate  r.  Kjlgore  (Tex.  Civ.),  91  S.  W. 
238;  Ellis  v.  Lehman,  48  Tex.  Civ.  308, 
106  S.  W.  453;  Tipton  v.  Tipton,  47 
Tex.  Civ.  619,  105  S.  W.  830;  Mar- 
tin V.  Hall  (Va.),  79  S.  E.  320;  Wind- 
sor V.  R.  Co.,  37  Wash.  156,  79  P. 
613;  Ames  r.  Kinnear,  42  Wash.  80,  84 
P.  629;  Jost  r.  Wolf,  130  Wis.  37,  110 
N.  W.  232;  Ilalvorsen  v.  Halvorsen,  120 
Wis.  52,  97  X.  W.  494. 
If  two  pieces  of  land  conveyed  by 
same  deed,  consideration  for  each  may 
be  shown.  Goette  r.  Sutton,  128  Ga. 
179.  .-,7  S.  E.  308. 
Amount    paid    for    a    conveyance    mar 


I  be  shown  as  tending  to  establish  a 
1  conspiracy  for  the  ejection  of  the  wife 
i  of  one  of  the  parties.  McAllin  v.  Mc- 
Allin,  77  Conn.  39S,  59  A.  413. 
aOl-77  Yates  v.  Burt.  161  Mo.  App. 
267,  143  S.  W.  73;  Cowden  f.  Cowden, 
7  O,  C.  C.  (N.  S.)  277;  Latimer  r.  Lati- 
mer, 53  S.  C.  4S3,  31  S.  E.  304  (as 
to  last  half  of  proposition  in  text). 
391-78  Right  confined  to  parties. 
Pope  V.  Taliaferro,  51  Tex.  Civ.  217, 
115   S.   W.   3U9. 

Time  consideration  recited  paid  may  be 
shown.  Morehead  v.  Allen,  131  Ga. 
Su7,  63  S.  E.  507. 

3912-79  St.  Louis,  etc.  R.  Co.  i\  Cran- 
dell,  75  Ark.  89,  S6  S.  W.  ^TjTj-^  King 
I.  Co.,  148  App.  Div.  110,  133  X.  Y.  S. 
IS;  McGary  r.  McDermott,  207  Pa. 
620,  57  A.  46;  Larkin  v.  Trammel,  47 
Tex.  Civ.  548,  105  S.  W.  552. 
392-80  Redmond  r.  Cass,  226  111. 
120,  80  X.  E.  708;  Howell  v.  Moores, 
127  111.  67,  19  X.  E.  863. 
392-81  llarraway  i.  Harraway,  136 
Ala.  409,  34  S.  830;  O 'Farrell  v.  O'Far- 
rell,  56  Tex.  Civ.  51,  119  S.  W.  899; 
Larkin  r.  Trammel,  47  Tex.  Civ.  548, 
105  S.  W.  552. 

393-83     Am.  Ins.  Co.  r.  Bagley,  6  Ga. 
A]p]..  736,  65  S.  E.  787. 
393-85     Morton    r.    Morton,   82   Ark. 
492,  102  S.  W.  213;  Voigt  V.  Dowe,  74 
X.  J.  Eq.  560,  70  A.  344. 
393-86     Aultman  v.  Greenlee,  134  la. 
3GS,  111  N.  W.  1007;   Edwards  r.  Lati- 
mer, 1S3  Mo.  610,  82  S.  W.   109;  Scud- 
der    V.    Morris,    107    Mo.    App.    634,    82 
S.  W.  217;  Miles  v.  Waggoner,  23   Pa. 
Super.  432. 
394-88     Whitman  v.  Corley,  72  S.  C. 

410,  52  S.  E.  49;  Martin  i\  Hall  (Va.), 
79   S.    E.   320. 

395-89  Barnett  r.  Hughey,  54  Ark. 
195,  17)  S.  W.  404;  Davis  v.  Jernigan, 
71  Ark.  494,  76  S.  W.  554;  Louisville 
&  X.  R.  Co.  I'.  Willbanks,  133  Ga.  15, 
65  S  E.  86  (permanent  right  of  way 
over  land  conveved  for  railroad  use); 
Redmond  r.  Cass,  226  111.  120,  80  X. 
E.  70S;  Stannard  v.  R.  Co.,  220  111.  469, 
77  X.  E.  254;  Loeb  r.  Flannerv,  14S 
HI.    App.    471;    Bobb    r.    Bobb,    8*9    Mo. 

411,  4  S.  W.  511;  Wei.sa  v.  Ileitkamp. 
127  Mo.  23,  29  S.  W.  709;  Wishart  r. 
Gorhart,  105  Mo.  App.  112,  7S  S.  W. 
1094;  Martin  r.  Hall  (Va.),  79  S.  E. 
320;  .Tost  v.  Wolf.  130  Wis.  37,  110  N. 
W.   232. 

395-90  Barry  r.  Murphy,  24  Ky.  L. 
R.  953,  70  S.  W.  276. 
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30:;-91     See     Kinkeaa     t.     i'ect,     l-O 

la.   .".t»t\   111    X.    \V.    IS. 

Receipt    of   consideration    nmy    bo    <li- 

ri'otly    toBtiflod    to   by    purty.    MistioTiri, 

etc.    11.   Co.   r.    Kii'h,   ol    Tex.   Civ.   o'.J, 

It -J  .'^.   \V.   111. 

Memorandum  by  party  only  nclmiiisil>li< 

ii^Miiist    hiin;    it    is   not    filial.     Frii'dinnn 

I.  En.lor,  UG  N.   V.  S.  4G1. 

S96-93     Witzol  r.  Ziiol,  DO  Minn.  3Hi, 

t»f,    N.    W.    IIJI;    Mav.T   r.    Woot.n.    HI 

Tex.   Civ.   3l'7,    lt)L»   S.    W.    4'2:i;    Liirkin 

r.  Trnmmi'I,  17  Ti-x.  (  iv.  .'iJS,  '.(i.l  S.  \V. 

552;     Warriik    v.    Hitcliinits,    oO    Wash. 

110,  I1«l   I'.  'JM. 

Value   of   article   sold    may    l.o    hIiowh 

to  prove  cun.tiileration   for  moijificution 

of  cpntract.      Fresno   11.  P.  C.  v.  Turle, 

111    N.    V.   S.   S39. 

396-9  I  Burden  in  on  i»arty  who  aa 
8<'rts  exiHteiice  of  conaiileration  not 
stated.  Harraway  r.  Harrawav,  13G 
Al;i.  VMt,  :M  S.  ^:5't^ 

Opinion  evidence  not  «'omi)etent  as  to 
adequacy  of  eonsitleration  in  action  in 
volving  ri};ht8  of  vendor's  creditors; 
inquiry  should  be  as  to  value  of  the 
property.  Li^'htinan  v.  Epstein,  164 
Ala.  i>C,o,  51  S.  1G4. 

39«-95  Wav  r.  Greer,  196  Mass.  237, 
SI  N.  E.  1002;  St.  Hubert  Guild  r. 
Quinn,  64  Misc.  336,  lis  X.  Y.  S.  .'S2; 
Keene  r.  I3ehan,  10  Wash.  505,  82  l\ 
884. 

397-97  Mutual  Life  Ins.  Co.  r.  Dur- 
<i.M.  9  Ca.  App.  797,  72  S.  E.  295. 
399-99  Hushin>;  r.  Xat.  Bk.  (Tex. 
Civ.),  162  S.  W.  1<",0;  Keene  r.  liehan, 
40  Wash.  51)5,  S'J  P.  sSI,  and  see  vol. 
13,  p.  399  and  Hupplement  thereto. 
399-1  Chinn  r.  Curtis,  24  Kv.  L.  K. 
1563,  71  S.  W.  923;  Wilson  r.  Winsor, 
24  Ky.  L.  R.  1343,  71  S.  \V.  495; 
Meyers  r.  Meyers,  21  I'a.  Su|>er.  603; 
Timms  r.  Timnis,  54   W.   Va.  414,  46  S. 

T-:.  in. 

399-3  Harrawav  r.  Harrnwav,  136 
Ala.  499,  34  S.  836;  Mutual  Coal  Co. 
r.  Co.,  130  N.  Y.  S.  169;  Rushinj?  r 
Xat.  Bk.  (Tex.  Civ.),  162  S.  W.  460; 
Koene  r.  Hehan,  40  W.nsh.  505,  S2  I'. 
**l:  Stickney  r.  IIuKhes,  12  Wvo.  397, 
75  P.  945. 
399-4     Independent  B.  Assn.  r.  Klett, 

n»  111.  App.  1. 

Warranty    deed    competent    to    show, 

prima     facie,     grantor     received     j>rico 

therein  stated  at  time  of  its  cxcmtion. 

Sanitary  Diat.  c.  Pcarce,  110  111.  App. 

592. 


39y-r»     Johnson     c.     Mansfield     (Tex. 

(i\.\   166  S.   \V.  927. 

•KMNS     Ivv    V.    Ivy    (Tex.    Civ.),    128 

.'^.    W.   6S2. 

loo-lO    Good  faith  of  purchaser,  not 
hIi»n\ii    by    recital    of    puyiiieut    of    con- 
sideration   in    bill    of    telle.     Snellgrove 
r.    Kx.-ir.s,  165  Ala.  322,  ."I    S.  5(iO. 
'  Jr.clgincut    docs    not    relate    back    and 
'  operate    as    evidence    of    consideration 
for   instrument  ujion   which   it  was  ren- 
dered  at   time  of   its   execution.     Lang- 
I  l.'v   r.   I'lijjiam,  1C.2  Ala.   142,  50  S.  365. 
BocitalB  in  papers  between   third   |>ar- 
ties.      See    infra,     "Vendor     ami     I'ur- 
«h;iser,"  922-69. 

-10<»-11  Keene  r,  Ins.  Co.,  213  Fed. 
s;i;j;  Wilson  r.  Winsor,  24  Ky,  L.  R. 
KMS,  71  S.  W.  495;  Allisons  r.  Orn-lorff, 
28  Kv.  L.  R.  1321,  92  S.  W.  2s7;  In  re 
Paed'er's  Kst.,  224  I'a.  452,  73  A.  915. 
I01-15  Mc(;uo  r.  Rommel,  148  Cal. 
5;:il,  s:]  r.  lOOO;  Stanton  r.  Weldy,  19 
Cal.  App.  374,  126  1".  175;  .lones  r. 
Hates,  161  111.  Ajip.  194;  (Jillett  r.  Xat. 
Pk.  (In.l.  Ai>p.),  104  N.  E.  775;  Hrokaw 
r.  McElroy  (la.),  143  X.  W.  10S7,  50 
L.  R.  A.  (X.  S.)  835;  Kiesewetter  V. 
Kress,  24  Ky.  L.  R.  405,  68  S.  W.  633; 
Power  r.  Ilambrick,  25  Ky.  L.  R.  30, 
74  S.  W.  660;  Eckels,  etc".  Co.  r.  Co., 
119  Md.  107,  86  A.  38;  Ford  r.  Drake, 
46  Mont.  314,  127  P.  1019;  Rushing  v. 
Xat.  Hk.  (Tex.  Civ.),  162  S.  W.  460; 
Key  r.  Hickman  (Tex.  Civ.),  149  S.  W. 
27.1;  Masterson  r.  Co.,  38  Tex.  Civ. 
476,  87  S.   W.   227. 

Same  rule  applies  to  holder  of  order 
for    money.      Hk    r.    Bk.,    3    Col.    App. 

."pi; I,  sc.  p".  S20. 

401-16  Stanton  r.  Weldy,  19  Cal. 
Apji.  374,  126  P.  175;  Sere  r.  Darby, 
lis  La.  619,  43  S.  255;  Way  r.  (Jreer, 
196  Mass.  237,  81  X.  E.  1002;  Wolff  V. 
Love,  78  Wash.  561,  139  P.  597.  See 
Freeman  r.  Morrow  (Tex.  Civ.),  156  S. 
W.    -jsl. 

-102-17  Hassell  r.  Bungo  (Cal.),  139 
P.    soo. 

•102-19     .Tohnson    r.    Mansfield     (Tex. 
Civ.),  166  S.  W.  927. 
Ur2-'20     Leftkovitz    r.    Bk.,    152    Ala. 
521,  41  S.  613. 

-lf>3-21  Dial  r.  McKay,  150  Ala.  118, 
43  S.  218;  Johnson  County  Bk.  r.  Woot- 
ten.  lis  Ga.  927,  45  S.  E.  705;  Blumer 
r.  Schmidt  (la.),  146  X.  W.  751;  Ault- 
nian  r.  Knoll,  71  Kan.  109,  79  P.  1074; 
McAfee  f.  Bk.,  31  Kv.  L.  R.  863,  104 
S.  W.  2S7;  Hardv  P. 'Co.  r.  Sprinj:,  27 
Kv.    L.    R     \:.?..    SI    S     W.    532:    Martin 
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c.  Mask,  15S   X.  C.  -J3fi,  74  S.   E.  343; 
Russell   r.   Tillman,   89   S.   C.   2.")f>,  71    S. 
E.  S3();  Karnpiiiann  v.  McCormick  (Tex. 
Civ.).   99   S.    W.    1147. 
403-23     Af-me    F.    Co.    r.    Howerton, 
111   la.  265.  119  N.  W.  fi3l. 
403-24     Detmer  W.  Co.  r.  Van  Horn, 
59  Misc.  103,  110  N.  Y.  S.  312. 
403-:26     Carter    r.    WaMon,    136    (?a. 
70n.  71    S.   E.   1047;    Wilson    r.   Winsor, 
24  Kv.  L.  R.  1343,  71   S.  W.  49.'. 
404-30     Ilathorn    v.    Whoohvrij.'ht,  99 
Me.  3."1,  ;"i9  A.  ol7;  Patt  r.  Leavel,  161 
Mo.  A{>p.  242,  143  S.  W.   S43;   Schmidt 
f.   Frov   (X.   J.),   PO   A.   1123;    DctorinK 
r.   Boylcs    ^Tex.    Civ.),   1",   S.   W.   984. 
See  Trustees,   etc.    r.   Mebane    (N.   C). 
81  S.  E.  1020. 


CONSPIRACY 

The  Crime. — See  5  Standakd  I'Kor.  281- 
321. 

The     Civil     Injury. — s.^c     "     Stand.xrd 
Pkoc.  321  332. 

407-1  Prc'ttvnian  r.  United  States, 
180  Fed.  30.  103  C.  C.  A.  384;  S.  r. 
Blake,  36  T'tali  fiOo,  10.")  P.  910.  Knowl- 
edjje  proposed  act  was  ille<.'al  need  not 
be  shown.  Chadwick  r.  V.  S.,  141  Fed. 
22j,  72  C.  C.  A.  313. 
In  prosecution  to  affect  prices  by  pool- 
ing st;iti>  must  show  <^(Micr.il  conditions 
aflfcctin;;  market  ^v^Me  normal,  and  Iml 
for  the  eomldnation  competition  would 
have  been  fair.  That  beinj^  done,  bur- 
den shifts  to  defendant  to  show  ex- 
ceptional conditions  aflectinj;  market 
price  of  comnioditv  in  question.  Inter- 
national H.  Co.  r.'C,  137  Kv.  G68,  126 
a  W.  3.";  2. 

407-2  .Tames  r.  Evans,  149  Fed.  136, 
80  C.  C.  A.  240;  Woodruff  r.  Hujjhes. 
2  Gn.  App.  361,  58  S.  E.  '.11;  Lasher 
r.  Littell,  202  111.  .-51.  67  X.  E.  372; 
Bonnev  r.  Kinp,  201  111.  47,  66  X.  E. 
377;  Ilaniilton  r.  Smith.  39  Mich.  222; 
8nxton  r.  Sebrin^,  96  App.  Div.  570, 
89  N.  Y.  S.  372;  Lefler  r.  Fox,  92  N. 
Y.  8.  227;  Kujek  r.  Coldman,  150  N. 
Y.  176.  44  X.  E.  773,  55  Am.  St.  670, 
31  L.  R.  ,\.  156;  .Tones  r.  Monson,  137 
Wis.  478.  119  X.  W.  179. 
Contrn,  Rice  r.  Mc.\dnms.  149  X.  C.  29, 
62  S.  E.  774  (slander);  Ballantine  V. 
Cnrnminps,  220  Pa.  621,  70  ,.\.  516. 
Comp.  Clnrkson  f.  Garvev  (Mo.  App.), 
161  s.  W.  nr;j. 

But    such    evidence    is    admi.ssible    to 
?ho\v    that    the    persons   who    thus   pro 


cure  money  have  no  right  to  keep  it. 
Cowart  f.  Fender,  137  Ga.  586,  73  S.  E. 
822. 

Conspiracy  to  cause  breach  of  contract 
must  he  show  II  by  j'arty  alle;.'in;.^  it. 
Xapier  v.  Spielman,  103  "x.  Y.  S.  982; 
l.upinek  v.  Wovtisek,  110  App.  Div. 
OSS,  97  X.  Y.  S".  471. 
If  several  persons  combine  to  advise 
another  to  break  his  contract  with  a 
third  person,  malicious  intention  to  in- 
jure must  be  shown  to  .justify  a  re- 
covery. Glamor^ian  C.  Co.  r.  Federa- 
tion, "(1903)  1  K.  P.  (En;:.)  118. 
In  prosecutions  under  Sherman  act  bur- 
ilen  of  jtroviiip  consjiiracy  and  ilamape 
is  on  plaintiff.  Loder  c.  Javne,  142 
Fed.    1010. 

No  presumption  attorney  who  rep- 
resented some  conspirators  and  advised 
payment  of  claims  of  all,  was  attorney 
of  all.  Burden  of  so  showing  is  on 
plaintiff.  McDaniel  r.  Traylor,  212  U. 
S.    428. 

407-3  U.  S.  V.  Cole,  153  Fed.  801; 
r.  S.  r.  Richards,  149  Fed.  443;  V.  S. 
r.  Maano.  2  J'liil.  Tsl.  71  <. 
But  conspiracy  will  not  be  presumed 
to  have  been  abandoned.  S.  r.  Ferrell, 
246  Mo.  322,  152  S.  W.  33. 
407-4  Jones  r.  U.  S.,  162  Fed.  417, 
^9  r.  c.  A.  303. 

Overt  act  must  be  shown  to  establish 
conspiracy  to  hold  a  person  in  peon- 
ape.  V.  "S.  r.  Cole.  153  Fed.  801.  And 
to  sustain  conviction  for  defrauding 
government.  V .  S.  r.  Richar>ls.  149 
Ee.l.  443;  Ilvde  r.  Shine,  199  V.  S.  62. 
407-5  U.  S.  r.  Kissel,  173  Fed.  823 
(under  Sherman  anti  trust  act);  Knight 
r.  \i-iller.  172  Tnd.  27,  87  X.  E.  823; 
S.  V.  Loser.  132  Tn.  419.  104  X.  W. 
337;  S.  r.  Dalton,  134  Mo.  App.  517, 
114   S.   W.  1132. 

Overt  act  is  evidence  of  crime  within 
.iurisdiction     where    committed.      C.    f. 
Corlies.  8   Phila.    (Pa.)    450. 
408-7     Eacock  r.  S..  169  Tnd.  488,  82 
X.    E.    1039. 

Confession  of  conspirator. — P.  r.  Giusto, 
20(1  N.  V.  r,:.  f»o  X.  !•:.  ipo. 
408-8  Richards  (.  V.  S..  Mfi  Fed. 
911,  99  C.  C.  A.  401;  Marrash  r.  T'.  S., 
168  Fed.  225.  93  C.  C.  A.  511;  Alkon 
r.  U.  S..  163  Fed.  810.  90  C.  C.  A, 
116;  Smith  r.  V.  S..  157  Fed.  721,  8.5 
C.  C.  A.  353;  Chadwick  r.  V.  S..  141 
Fed.  225.  72  C.  C.  A.  343;  Olson  r.  U. 
S..  133  Fed.  849.  67  C.  C.  A.  21;  Bailpy 
r.  S.  (.M.-j.  App.).  65  S.  422;  Eaton  r. 
^..  «<  Ala.  App.  136,  63  S.  41;  Smith  r. 
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8.,  8  Ala.  App.  187,  62  So.  575;  JonoB 
r.  S.,  174  Ala.  '3,  57  S.  31;  Harmon  r. 
S.,  1G6  Ala.  •-"<,  '>2  S.  34S;  ("olliiis  r. 
8.,  138  Ala.  .'>:,  34  S.  J»i»3;  DicktTHon 
c.  8.,  105  Ark.  72,  150  S.  W.  IIH;  Uwons 
r.  S.,  On  Ark.  009,  137  S.  W.  25G;  I'nrU.-r 
c.  S.  (Ark.),  137  S.  W.  253;  l'lia|.lmo 
r.  S.,  77  Ark.  414,  i»5  S.  W,  477;  Hutt  r. 
8.,  81  Ark.  173,  US  S.  W.  723;  V.  r. 
Donnollv,  143  Cal.  3i»4,  77  1'.  177;  1'. 
Lawrrnoe,  143  Cal.  148,  70  I'.  S!t3:  i'. 
r.  Ki/i'r,  22  Cal.  App.  10,  133  1'.  51(5, 
55:1,  134  P.  34C;  Blackburn  r.  Loo  ((Ja.). 
80  S.  K.  9Q5;  Lynn  r.  8.,  140  tJa.  3S7, 
79  S.  K.  2i»:  Stt'vens  r.  S..  «<  Ua.  Apn. 
217.  «8  8.  E.  874:  P.  r.  Covitz.  2(>2  III. 
51  t,  im  X.  E.  887;  P.  r.  Warllcl.l,  172 
111.  App.  1;  P.  I\  Nail.  242  Hi.  2S4,  Sit 
N.  E.  1012;  Millor  r.  .lohn,  2iis  111.  173, 
70  N.  E.  27;  T.-.lfonl  r.  I'.,  219  111.  23. 
70  N.  K.  nO;  Christi'iison  v.  P.,  114  111. 
App.  40;  Ka.mk  r.  S.,  1(59  Tn.l.  4S8,  82 
X.  K.  1039;  Cook  r.  S.,  169  In.l.  4^0, 
82  N.  E.  1047;  Saii.lorson  r.  S.,  KiM  In.l. 
301,  82  N.  E.  525;  8.  v.  Caino,  134  la. 
147,  111  X.  W.  443;  8.  r.  Walker,  124 
Jn.  414,  100  N.  W,  35 1;  Gabbard  r.  C. 
(Kv.),  167  8.  W.  •.)42:  C.  v.  Ellis,  133 
Kv!  625,  118  8.  W.  973;  Lawronce  r, 
8.",  103  Md.  17,  (53  A.  9(5;  P.  r.  Salsbury, 
134  Mich.  537,  96  X.  W.  936;  Osbonio 
r.  8.,  99  Miss.  4M,  55  8.  52,  54  8.  45:); 
S.  r.  Fields,  234  Mo.  615,  138  8.  W. 
518;  8.  r.  8paugh,  2n0  Mo.  571,  591, 
98  8.  W.  55;  S.  r.  Koberts,  2itl  Mo.  702, 
100  8.  W.  484:  8.  c.  Svkos,  191  .Mo. 
62.  89  8.  W.  851;  8.  r.  Darling,  199 
Mo.   168,  97  8.  W.  .592;  O'Hrion  r.  8., 

69  Nob.  (591,  96  N.  W.  64it;  Ty.  r. 
Loslio.  15  N.  -M.  240,  106  P.  37H:  Daiizor 
r.  Nathan.  129  X.  Y.  8.  966;  Snxton  r. 
8cbrinK,  96  App.  Div.  570,  89  X.  Y.  8. 
372;  8.  r.  llufTinan.  86  O.  8t.  229,  99 
X.  E.  295;  Wr  '  r.  U.  8.  (Okla. 
Or.),  136  P.  .r  r.  8.  (Okla. 
Cr),  127  P.  S9  .  .van,  47  Or.  33S, 
82  P.  703,  1  L.  K.  A.  (X.  8.)  862; 
Ballantine   r.    Cummjn>.'«,    220    Pa.    621, 

70  A.  546;  C.  r.  Mc.vor,  52  Pa.  Supor. 
548;  I'.  8.  r.  Maano,  2  Phil.  I»I.  718; 
Woathorrrd  r.  Fiiilov,  57  Tex.  Civ.  50, 
121  S.  W.  <i95;  Cabrera  r.  8.,  .56  Tex. 
Cr.  141,  lis  8.  W.  1054:  Riplev  r.  8.. 
51  Tex.  Cr.  126,  100  8.  W.  94.-?:  i'atnodo 
c.  Wcatcnhaver,  114  Wis.  46o,  90  N.  W. 
467. 

See  P.  r.  Darr,  262  HI.  202.  I04  N.  E. 
3^!'.  .and  Vf.1.  3.  p.  101,  n.  36,  and  sup- 
pin.  .i,t    tSiirrto. 

Defendant's  financial  cmbarra.Hsment. — 


P.  r.  Darr,  262  111.  202,  104-  X.  E.  3S!' 

Overt   act    may    bo   coiiHidcrod    in   con 

noi'tiuii    with    other    circuiiistancos.      I' 

8,   r.    Hi.har.l9,    149    Ko.l.   443;    Hyde  f 

U.  S.,  35  Api>.   Cas.   (D.  C)   451. 

Failure  to  produce  books  and   reeordii 

of  union.     !Soo  I'at.h  .Mf^'.  Co.  V.  Lod(;e, 

77    Vt.  294,  3'Jti.  (-.(»   A.   74. 

Evidence   withheld    proHunied    unfavor 

able.     Stan.lar.l  U.  Co.  r.  8.,  117  Tenn 

til.s,   672.    100    .s.    W.    705. 

Value   of   property    souf^ht    to    be   ob 

tainod,    proper    subject    for    proof.      Ol 

son  r.  U.  8.,  133   Fed.  849,  07  C.  C.  A. 

21. 

•109-9     Prettvman    r.    United    States. 

1^0  l\.,i.  :5o,  10:5  (".  C.  A.  384. 

Express  agreement  need  not  be  prove.  I 

ta.it    concurrence    in    intent    to    effc 

common  purpose  is  enou;{h.     Butt  f.  > 

81  Ark.  173,  98  8.  W.  723;  P.  a  Lnn 
rence,  143  Cal.  148,  76  P.  893;  W..0.I 
rutr   r.   Hughes,   2   Ca.   App.   361, 

1;.    551;    P.    r.    Stanch,    240    111.    ' 

N.    K.  155;   peacock  r.  8.,  1(59   In.i.    )'- 

82  N.  E.  1039;  8.  f.  Caine,  134  la.  11. 
Ill     X.    W.    443;    l»atnode    r.    Westei. 
haver,  114   Wis.  460,  90  X.  W.  467. 
Great  latitude  allowed   in   reception  .' 
circumstantial      evidence.        U.      S.      ' 
(Jroene,   146  Fed.  803;   I.K)ren7.  V.   V.  S 
24  Api>.  Cas.  (D.  C.)  337;  8.  r.  Robert 
201   Mo.  702,  728,  100  8.  W.  494. 
-109-10     International    H.    Co.    r.    < 
137   Ky.  668,   126  8.  W.  352. 
409-11     Batman     r.     Cook,     120     IT 
App.  2fl3;   Lawrence  r.  S.,   103   M.I.  1 
63  A.  9();  C.  v.  Sanderson,  40  Pa.  .Sup« 
416;   r.  8.  r.   Decusin,  2   Phil.   Isl.  53'  , 
Rhodes   r.   Mills,  87   S.   C.    18,  68   S.    H 
821;    Patch    Mfg.  Co.  P.   Lodge,  77   Vt. 
29  1,  32<5.  CO   .\.  74. 

Proof  of  motive  is  competent  (Sullivan 
r.    P.,    108    111.   Apj..    32S),   but   not   a! 
ways  os.Hontial.     Chad  wick  c.  U.  8.,  141 
Fr.l.  225,  72  C.  C.  A.  343. 
409-12     Jones  r.  V.  8..  179  Fed.  5'« ; 
103  C.  C.  A.  142;  Lodor  r.  .Inyne,  1  ' 
Fed.    1010;    V.   8.    r.    Ureene,    i46    F. 
803;  Chadwick   r.  U.  8.,   141    Fe.l.   2:' 
72    C.    C.    A     343;    P.    r.    Warnol.l.    2' 
111.  293,  103  N.  E.  979;   P.  r.  Hot/.,  2' 
III.  239,  103  X.  K.  1007;   P.  r.  Nail.  2i 
III    281.  89  X.  E.  1012;  C.  r.  Ellis  (Ky. 
lis  S.   W.  943;   ('.  r.  Stuart.  207   Mn- 
50?..  93  X.  E.  825  (worthless  doe.i'.  l: 
pared    to    be    given    as    purchase 
of  Innd^:  C.  r.  S.-m-lerson,  40  Pa.  - 
(!«;:    Rhodes   r    Ctrnnbv   Mills,   8?   ^.   ' 
T-.  '>  S.   E.  824;  8.  r.   Dix,  33   Wafl 
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405,  74  p.  570;  S.  r.  Dillov,  41  Wash. 
207,  87  P.  133. 

Paper?  bearing  seal  of  voluntary  or- 
gaiuzatiou  and  |»wrjiortinjr  to  cijiiie  from 
a  coiiimittoe  theroof,  a'lmi.ssilile,  as 
are  circulars  bearing  names  of  its  ofli- 
cors  and  cak-ulatefl  to  inlluencc  i)eoplo 
•who  read  them  to  take  part  in  a  strike. 
Patch  Mfg.  Co.  V.  Lodge,  77  Vt.  294, 
313,  fJO  A.  74. 

Contents  of  letter  not  provable  if  there 
is  only  signature  and  address  to  con- 
nect defendant  with  it.  S,  r.  Conroy, 
rji;  la.  17-',  I'll'  N.  W.  417. 
Infomiatioa  imparted  to  oflicer  by  let- 
ter written  before  execution  of  con- 
spiracy cannot  be  proved,  though 
names  of  defendants  not  disclosed.  S. 
c.    Schreibor,   79    N.    J.    L.    447,    75    A. 

-i7n. 

Origin  and  authorship  of  circular  let- 
ter must  be  proved;  it  is  comjictcnt  to 
show  disavowal  of  it.  Delaware,  etc. 
R.  Co.  1-.  Union,  MS  Fe<l.  .")41. 
41(»-14  U.  S.  r.  Breese,  173  Fed.  402; 
U.  S.  p.  Cole,  l.J3  Fed.  801;  P.  r.  Zim- 
merman, 3  Cal.  Aj.p.  84,  84  P.  44<;;  Wil- 
cox r.  U.  S.,  7  Ind.  Tv.  86,  1()3  tS.  W. 
774;  S.  r.  Hoerr,  88  Kan.  573,  lL'9  P. 
153;  Goods  r.  S.,  57  Tex.  Cr.  220,  123 
S.  W.  .597;  Baker  r.  S.,  4o  Tex.  Cr.  392, 
77  S.  W.  CIS. 

Possession  of  defendant's  watch  by  per- 
son who  (•(jiiunittcd  tilt'  ollcnst',  wlien 
arrested,  admissible.  Millner  v.  H.  (Tex 
Or.),  1(52  S.  W.  348. 
Proof  of  acquaintance  not  entitled  to 
great  wciglit.  fc>.  r.  Wheeler,  129  la. 
100,  105  N.  W.  374.  But  intimacy 
may  be  important  if  duties  of  parties 
required  them  to  act  as  a  check  one 
upon  the  other.  U.  S.  v.  Greene,  14G 
Fed.  803. 

410-15  Butt  V.  S.,  81  Ark.  173,  93 
8.  W.  723. 

411-17  S.  r.  Sutches  (Ta.),  144  N. 
W.  .')97;  S.  r.  Donavan,  125  In.  2:{9.  ll»l 
N.  W.  122;  C.  V.  Levshon,  44  Ph.  Super. 
607;  Bowen  r.  S.,  60  Tex.  Cr.  595,  133 
8.  W.  256. 

411-18  Wilev  r.  S.,  92  Ark.  n^C,,  121 
8.   \V.  249. 

411-19  Local  notoriety  of  a  fact 
may  bo  shown  to  establish  knowledge 
on  part  of  ]>arty  living  in  vicinity. 
Wri^'ht  r.  .'Stewart.  130  Fed.  905. 
Beputation  of  tnist. — It  is  not  roTn- 
petont  for  legislature  to  «leolnre  that 
rhnrncter  of  trust  or  combination  may 
be  established  by  proof  of  its  general 


reputation.  Hughes  c.  S.,  9  O.  C.  C. 
(N.   .S.)    369,  37S. 

411-20  Ilauger  V.  U.  S.,  173  Fed.  54, 
97  C.  C.  A.  372;  Collins  r.  S.,  138  Ala. 
57,  34  S.  993;  Cumnock  r.  S.,  87  Ark. 
34,  112  S.  W.  147;  P.  r.  Zimmerman, 
3  Cal.  App.  84,  84  P.  446;  S.  r.  Thomp- 
son,  69  Conn.  720,  38  A.  868;  C.  C. 
Ellis,  133  Kv.  625,  118  S.  W.  973;  New- 
ton I'.  S.,  62  Tex.  Cr.  622,  138  S.  W. 
708. 

412-21  Mays  tr.  United  States.  179 
Fed.  610,  103  C.  C.  A.  16S;  Dovle  v. 
U.  S.,  169  Fed.  625,  95  C.  C.  A.  153; 
Marrash  r.  U.  S.,  168  Fed.  22.5,  93  C, 
C.  A.  511;  Collins  r.  S.,  138  Ala.  57,  34 
S.  993;  S.  V.  Thomp.son,  69  Conn.  720, 
38  A.  868;  P.  r.  Nail,  242  111.  284,  89 
N.  E.  1012;  P.  r.  Salsbury,  134  Mich. 
537,  96  N.  W.  936;  Cleland  r.  Ander- 
son, 66  Neb.  252,  92  N.  W.  306,  96  N. 
W.  212,  98  N.  W.  1075;  Danzer  P. 
Nalhan,  129  N.  Y.  S.  966;  Henderson- 
S.  Co.  r.  Polk,  149  N.  C.  104,  62  S.  E. 
904;  C.  V.  Lenhart,  40  Pa.  Super.  572; 
U.  S.  V.  Maano.  2  Phil.  Isl.  718;  Baker 
r.  S.,  }5  Tex.  Cr.  ^91'.  77  S.  W.  618. 
Conversations  with  defendant  two  years 
jireviously  showing  motive,  admissible, 
the  la;>se  of  time  going  to  weight  only. 
S,  V.  Lieberman,  St)  N.  J.  L,  5li6,  79  A. 

33  i. 

Partner  not  liable  for  acts  of  copart- 
ners  if  ignorant  thereof.  U.  S.  tX 
Cohn.  l':s  Fed.  <•!.-. 
Concealment  of  property  by  bankrupt. 
See  Cohen  v.  U.  S.,  157  Fed.  651,  .s.i 
C.   C.   A.   113. 

413-22  Heiko  r.  U.  S.,  227  U.  8. 
131,  ?,3  Suji.  Ct.  226,  57  L.  ed.  4.50; 
Marrash  r.  V.  S.,  168  Fed.  225.  93  C 
C.  A.  511;  Alkon  r.  I'.  S..  163  Fed. 
810,  90  C.  C.  A.  116  (admission  by  one 
conspirator  after  date  of  conspiracy); 
Olson  r.  V.  S.,  133  Fed.  849,  67  C.  C. 
A.  21;  Wright  r.  Stewart,  130  Fed.  90.", 
919;  Ramsev  r.  Flowers,  72  Ark.  31t^ 
80  8.  W.  147;  Kacock  r.  8.,  169  Ind. 
4S8,  82  N.  K.  1039;  Sanderson  r.  S., 
169  Tnd.  301    S2  \.  E.  525;  S.  r.  Allen, 

34  Mont.  403.  S7  P.  177;  St.uid.ird  <). 
Co.  r.  S.,  117  Tenn.  618.  6.-.S.  ino  S. 
W.  7"»5;  8.  r.  Mnr.lesich  (Wash.).  140 
P.  .573:  Schultz  r.  S.,  133  Wis.  215,  113 
X.  W.  42S. 

In  a  dvU  action  f-  '  '  •  •  ♦...,»-.. 
tions    like    tho«e    pb 

though  jdaintifT  not  i 

WitlilT  r.  Spreen,  51  Tex.  Civ.  544,  112 

S.    W.    98. 

413-23     Van  Gesner  r.  U.  S,  153  Fed. 
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4fi,  S2  C.  C.  A.  ISO;  Mnrninp  J.  Assn. 
r.  Duke-.  12S  Fed.  G57,  03  (".  ('.  A.  4:)9; 
P.  r.  Zimincrnian,  3  Cnl.  Ajip.  84,  SI 
P.  44C;  Johnson  r.  P.,  124  111.  App.  213, 
255;  S.  r.  CrofTonl,  121  la.  3n.l.  !•()  N. 
W.  889;  Lawrenco  r.  S.,  103  Mil.  17, 
63  A.  96;  S.  r.  Svkcs,  191  Mo.  02.  89 
S.  W.  Sol;  C.  r.  "Zucrn,  16  Pa.  Super. 
58^. 

Illicit  relations  of  parties  may  bo 
shown  as  a  motive  for  co  ojieration  in 
ilestroyinjj  result  thereof.  Rarrow  r. 
S..  121  (^a.  I'^T,  1*5  S.  ]■:.  9.10. 
Otherwise  in  presumption  for  conspir- 
ing to  extort  money  as  to  the  rel:itions 
of  complaining  witness  and  one  of  the 
eonsi>irators.  Eacoek  r.  S.,169  Ind.  4ss^ 
82  X.  E.  1039;  Sanderson  r.  S.,  169  Ind, 
301.  82   X.  E.  52.",. 

Purpose  for  which  received.  —  Testi- 
mony as  to  other  crimes  not  competent 
to  show  conspiracy.  Init  ma.v  be  con- 
sidered when  its  existence  is  otherwise 
established  for  i>urpose  of  determining 
intent  and  motive.  Wallace  v.  C.,  41 
Fla.  547.  26  S.  713;  Baldwin  r.  S.,  46 
Fla.  115.  35  S.  220;  Ty.  r.  Johnson,  16 
Haw.  743,  758;  Eacoek  r.  S.,  supra;  (\ 
r.  Valverdi.  218  Pa.  7.  66  A.  877;  Wood 
P.  Co.  r.  Rickel,  14  Phila.  (Pa.)  152. 
414-24  P.  r.  Summerfield,  48  Misc. 
242,  96  N.  Y.  S.  502.     See  S.  r.  Loser, 

132  Ta.  419,  104  N.  W.  337. 
414-25     P.  r.  Kizer,-22  Cal.  App.  10, 

133  P.  516.  521.  134  P.  346;  S.  r. 
Stockford.  77  Conn.  227,  58  A.  769; 
Wallace  r.  S.,  41  Fla.  547,  26  S.  713; 
S.  r,  Donavan,  125  la.  239,  101  N.  W. 
122;  C.  V.  Spencer,  6  Pa.  Super.  256, 
270. 

Statute  of  limitations  does  not  exclude 
evidence  of  acts  antedating  its  bar  if 
conspirac.v  continuing  one  and  acts 
tend  to  show  scheme  and  plan  of  con- 
spirators. C.  r.  Donnelly,  40  Pa.  Super. 
116. 

415-26  P.  r.  Nail,  242  111.  284,  89 
N.  E.  1012;  S.  r.  Pasnau,  118  la.  501, 
92  N.  W.  682;  U.  S.  r.  Figuoras,  2  Phil. 
Isl.   491. 

415-27  President  of  union  ma.v  tes- 
tif.v  of  his  understanding  of  purpose 
of  strike.  S.  c.  Stockford,  77  Conn. 
227.  58  A.  769. 

415-28  Rnbens  r.  IT.  S.,  146  Fed.  978, 
77  C.  r.  A.  224;  Johnson  r.  P.,  124  Til. 
App.  213,  238;  Lowell  r.  P.,  229  III. 
227.  82  N.  W.  226;  S.  r.  I>oser,  132  la. 
413.  1t)4  X.  W.  337;  S.  r.  Kenncdv.  177 
Mo.  98,  75  S.  W.  979;  C.  V.  Valverdi, 
•^'-    P-    7,  66  A.  877. 


Verbal  threats  to  blackmail  must  b« 
I>roved  as  laid.  Kacook  V.  S.,  169  Ind. 
4VS,  ,S2  X.   K.   li)?,'.l. 

If  bill  of  particulars  furnished,  proof 
must  be  confined  to  its  sj>ecificationB. 
M.Donald   r.  P.,  126  111.  150,  18  N.  E. 

4li8-29  Orunberg  r.  U.  S.,  145  Fed. 
81.  76  C.  C.  A.  51;  P.  r.  Club,  123  N. 
Y.  S.  669. 

Evidence  of  acts  of  each  con.spirator 
admissible  tliough  conspiracy  not 
charged  in  express  terms.  Blanton  v. 
V.  S.,  213  Fed.  320  (C.  C.  A.). 
It  need  not  be  shown  all  defendants 
shared  in  benefit  of  wrongful  act.  01 
son  r.  U.  S.,  133  Fed.  849,  67  C.  C. 
A.  21. 

Fraud  on  particular  person. — Though 
it  be  alleged  licfcndants  cnns])ircd  to 
defraud  A.,  it  may  be  shown  intent 
was  to  defraud  anv  person;  not  a  de- 
fense to  show  thev  did  not  know  A. 
C.  V.  Rogers.  181  Mass.  184,  63  X.  E. 
421;  P.  r.  Oilman,  121  Mich.  187,  80 
N  W.  4,  SO  Am.  St.  490,  46  L.  R.  A. 
218;  S.  r.  Hillman,  42  Wash.  615,  85 
P.  63.  But  comp.  Rabens  v.  U.  S.,  14P 
Fed.  978. 

416-30  Bradford  v.  U.  S..  152  Fed. 
617;  r.ailev  r.  S.  (Ala.  App.).  65  S. 
422-  Eatoii  v.  S..  8  Ala.  App.  136,  63 
S.  41;  P.  r.  McGarrv,  136  Mich.  316, 
99   X.  W.   117. 

Admissions  long  after  date  alleged  may 
be  shown.  Lefller  r.  Fox,  92  X.  Y.  S. 
227. 

416-31  See  Hughes  v.  S.,  9  O.  C.  C, 
(X.   S.)    369. 

416-34  Crews  r.  C,  155  Ky.  122,  159 
S.  W.  638;  Ballantine  r.  Cummings,  221 
Pa.  621,  70  A.  546.  See  Weil,  etc.  Co. 
••  Cohn,  4  Pa.  Super.  443. 
417-35  Proof  in  civil  action  «uf- 
ficient  if  it  shows  defendant  pursued 
bv  their  acts  the  same  object,  using 
the  same  means,  one  performing  one 
yiart  and  the  other  or  others  another 
l>art  so  as  to  attain  the  end  in  view. 
B-itman  r.  Cook.  120  111.  App.  203. 
Defendant's  good  faith  in  issuing  and 
lc\\iii<f  execution  may  be  shown  bv 
proof  of  nature  of  plaintiff's  indebted 
ness.  Mavhew  r.  Smith,  42  Colo.  534, 
95  P.  549.' 

417-36  .Johnson  r.  P..  124  HI.  App. 
213.  238;  Wait  r.  C,  113  Kv.  821.  69 
S.    W.    697;    Miller  v.   8.,   139   Wig.  57, 

no  X.  w.  «5o. 

417-37  Hitchman  C.  &  C.  Co.  r. 
Mitchell,  202   Fed.  512;  Jones  r.  U.  8., 
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179  Fed.  584,  103  C.  C.  A.  142;  In  re 
Friedman,  164  Fed.  131;  Loder  v. 
Jayne,  142  Fed.  1010;  Wrijjht  r.  Stew- 
art, 130  Fed.  905;  Gilley  v.  Dennian 
(Ala.),  64  S.  97;  Cumnock  r.  S.,  87 
Ark.  34,  112  S.  W.  147;  In  re  Strach- 
an's  Estate,  166  Cal.  162,  135  P.  296; 
McAllin  r.  McAllin,  77  Conn.  398,  59 
A.  413;  Kirksey  v.  S.,  11  Ga.  App.  1-12, 
74  3.  E.  902;  Cohen  r.  Friedman,  219 
III.  416,  102  N.  E.  815;  Miller  r.  .lolin, 
208  111.  173,  70  N.  E.  27;  Hendri(d;- 
son  V.  C,  146  Ky.  742,  143  S.  W.  433; 
C.  r.  Ellis,  133  ky.  625,  118  S.  W.  973; 
Standard  O.  Co.  r.  Doyle,  118  Kv.  662, 
82  S.  W.  271;  Ilellman  V.  Somerville, 
212  Mo.  415,  ins.  W.  30;  Cleland  v. 
Anderson,  66  Neb.  252,  92  N.  W.  306, 
96  X.  W.  212,  98  N.  W.  1075;  Am.  Tr. 
Co.  V.  Chittv,  36  Okla.  479,  129  P.  51; 
Ball  i\  Danton,  64  Or.  184,  129  P.  1032: 
C.  r.  Donnelly,  40  Pa.  Super.  116;  Weil, 
etc  Co.  V.  Cohn,  4  Pa.  Super.  443;  Lof- 
tus  r.  Zier  (Tex.  Civ.),  162  S.  W.  476; 
Cartwripht  r.  Canode  (Tex.  Civ.),  138 
S.  W.  792;  Dubois  r.  Roby,  84  Vt.  465, 
80  A.  150. 

"The  rule  is  that  the  conspirators  have 
jointly  assumed  to  themselves  as  a 
body  the  attribute  of  individuality  so 
far  as  regards  the  prosecution  of  the 
common  design,  thus  rendering  what- 
ever is  done  or  said  in  furtherance  of 
that  design  a  part  of  the  res  gestae 
and  therefore  the  act  of  all."  Long- 
worth  f,  Stevens  (Tex,  Civ.),  115  S. 
W.  257. 

Statement  not  in  furtherance  of  tho 
consfiracy  is  not  admissible  against 
coconspirators.  S.  r.  Podor,  154  la. 
r>^n,  ]?,-  X.  w.  421. 

RecOid  of  unions  competent  if  common 
design  exists.  I'atch  Mfg.  Co.  l".  Lodge, 
77  Vt.  294,  326.  60  A.  74. 
Must  be  In  furtherance  of  conspiracy. 
'^"onnocticut,  etc.  Ins.  Co.  r.  Hillinon, 
107  Fed.  R34,  46  C.  C.  A.  668. 
118-38  Jones  r.  U.  S.,  179  Fed.  584, 
103  C.  C.  A.  142;  West  r.  S.,  16S  Ala. 
1.  53  S.  277;  Way  r.  S.,  155  Ala.  52, 
16  S.  273,  398;  Boswell  r.  S..  1  Ala. 
App.  178,  56  S.  21;  P.  v.  Smith,  147 
Til.  App.  146;  nendrickson  r.  C.  146 
Ky.  742.  143  S.  W.  433;  Wishard  r. 
S..  5  Okla.  Cr.  610.  115  P.  796;  S.  r. 
Cline.  27  S.  D.  573,  132  N.  W.  160; 
Dnwling  r.  S.  (Tex.  Cr.).  145  S.  W.  606. 
418-40  Chapline  r.  S.,  77  Ark.  444, 
95  S.  W.  477;  Sanderson  r.  S..  169  Tnd. 
301.  S2  X.  E.  525;  .Tovce  r.  S..  <5<?  Xeb. 
599,   130  N.  W.  291;   S.  v.   Mocller,  20 


X.  D.  114,  126  X.  W.  568  (also  on  basis 
of  agencv);  S.  v.  Caseday,  oS  Or.  429, 
115  P.  287. 

418-41  Latham  v.  U.  S.,  210  Fed. 
159  (C.  C.  A.);  Tresca  r,  U.  S.,  183 
Fed.  736,  106  C.  C.  A.  174;  Richards  t. 
U.  S.,  175  Fed.  911,  99  C.  C.  A.  401; 
U.  S.  V.  Richards,  149  Fed.  443;  Mc- 
Clain  v.  S.  (Ala.),  62  S.  241;  Kennedy 
f.  S.  (Ala.),  62  S.  49;  Smith  r.  S.,  8 
Ala.  App.  187,  62  So.  57.5;  Way  r.  S., 
1.55  Ala.  52,  46  S.  273:  Collins  r.  S., 
138  Ala.  57,  34  S.  993;  Ferguson  r.  S., 
141  Ala.  20,  37  S.  448;  Banners  r.  S., 
H7  Ala.  27,  41  S.  973;  Crowell  r.  S. 
(Ariz.),  136  P.  279;  Knight  r.  S.,  107 
Ark.  634,  155  S.  W.  516;  Routt  r.  S., 
107  Ark.  034,  155  S.  W.  513;  Childs  r. 
S.,  98  Ark.  430,  136  S.  W.  2S5;  Butt  r. 
S.,  81  Ark.  173.  98  S.  W.  723;  Chapline 
l\  S.,  77  Ark.  444.  95  S.  W.  477:  P.  r. 
Scott,  22  Cal.  App.  54,  133  P.  496;  P. 
V.  Carson,  155  Cal.  164,  99  P.  970; 
P.  r.  Zimmerman,  3  Cal.  App.  84,  84  P. 
446;  Moore  r.  P.,  31  Colo.  336,  73  P. 
30;  S.  r.  Stockford,  77  Conn.  227,  58 
A.  769;  S.  v.  Gannon,  75  Conn.  206,  216, 
52  A.  727;  Barrow  r.  S.,  121  Ga.  187, 
48  S.  E.  950;  Rawlins  r.  S.,  124  Ga. 
31,  52  S.  E.  1;  P.  f.  Covitz,  262  111.  514, 
10+  X.  E.  SS7;  P.  r.  Hot/,,  261  111.  239, 
103  X.  E.  1007;  P.  r.  Darr,  179  111.  App. 
130;  P.  r.  Pouch nt.  174  111,  App.  1; 
GrafT  r.  P.,  208  111.  312.  70  X.  E,  299; 
P.  r.  Smith.  144  111.  App.  129,  147  id. 
146;  Christensen  r.  P..  114  111.  App. 
40;  Encock  r.  S.,  169  Ind.  488,  82  N. 
E.  1039;  Sanderson  r.  S.,  169  Ind.  301, 
.<?2  X.  E.  525;  S.  v.  Lehlan  (la.),  139  N, 
W.  475;  S.  V.  Donavan,  125  la.  239,  101 
X.  W.  122;  S.  r.  Caine,  134  la.  147,  111 
N.  W.  443;  Burton  r.  C,  151  Kv.  5^7. 
152  S.  W.  545;  Gambrell  r.  C,  130  Ky. 
513,  113  S.  W.  476;  Mcintosh  r.  C, 
23  Kv.  L.  R.  1222.  64  S.  W.  951;  S.  r. 
Gebbia,  121  I.a.  10S3.  47  S.  32;  S.  r. 
Bolden,  109  La.  4S4,  33  S.  571;  Law- 
rence r.  S.,  103  Md.  17.  63  A.  96;  C. 
r.  Cline.  213  ^fass.  225.  100  X.  E.  35S; 
C.  r.  White,  20S  Mass.  202,  94  X.  E. 
391;  S.  r.  Rogers.  1S1  Mass.  1<'4.  63  X. 
E.  421;  P.  f.  Macgregor  (Mich.).  14 1 
X.  W.  869;  P.  r.  Mol.  137  Mich.  692, 
100  X.  W.  913;  P.  r.  McGarry,  136 
Mich.  316.  99  X.  W.  147:  S.  r.  Ferrell. 
246  Mo.  322.  152  S.  W.  33;  S.  r.  Storage 
&  F.  Co..  246  Mo.  16S.  151  S.  W.  101; 
S.  r.  Bobbitt.  22S  Mo.  252.  12S  S.  W. 
953:  S.  r.  Kennedv.  177  Mo.  9S.  75 
S.  W.  979;  S.  r.  Copeman.  1 '^6  Mo.  10<l, 
84  S.  W.  942;   S.  r.  Hanlon,  38  Mont. 
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5.17,  100  r.  10?..-;  S.  r.  AlloM,  ?,\  Mont. 
•<03,  87  r.  177;  Lainh  r.  S.,  09  Nol>. 
1^12,  9.-)  N.  \V.  lO.lO;  O'Brien  r.  S.,  6i» 
X«'b.  G91,  9(5  N.  W.  049;  Tv.  r.  Xoath 
rrlin,  13  X.  M.  .')91,  85  P.'lOH;  P.  r. 
Soiilenshncr,  210  N.  Y.  311,  104  N.  E. 
420;  P.  r.  Storrs,  207  N.  Y.  147,  100 
\.  K.  730;  Jonos  r.  S.  (Okla.  Tr.),  137 
P.  121;  Wasliinoo.l  r.  U.  S.  (Okla.  Cr.), 
13()  P.  184;  lion.l  r.  S.  (Ok In.  Cr.),  12!) 
I*.  6G6;  Burns  r.  S.,  8  Okla.  Cr.  n.-4, 
129  P.  &-)7;  Walker  r.  S.  (Okla.  Cr.), 
127  P.  S9.1;  Bowes  r.  S.,  S  Okla.  Cr. 
277,  127  P.  8S3;  Sturjros  r.  S.,  2  Okla. 
Cr.  362,  102  P.  57;  S.  r.  Garrett  (Ore.), 
141  P.  1123;  S.  r.  Horseman,  52  Or. 
f.72,  98  P.  135;  S.  r.  White,  48  Or.  410, 
87  P.  137;  Pacific  L.  S.  Co.  v.  Gentrv, 
38  Or.  275,  61  P.  422;  S.  r.  Rvan,  47 
Or.  338,  82  P.  703,  1  L.  R.  A.  (N.  S.) 
862;  C.  r.  Stambaugh,  22  Pa.  Super. 
386;  C.  r.  Zuern,  16  Pa.  Super.  588;  S. 
r.  Kennedy,  85  S.  C.  146,  67  S.  E. 
152;  Standard  O.  Co.  r.  S.,  117  Tenn. 
618.  670,  100  S.  W.  705;  Walker  v.  S. 
(Tex.  Cr.),  167  S.  W.  339;  Carter  v.  S. 
(Tex.  Cr.),  165  S.  W.  200;  Coulter  v. 
S.  (Tex.  Cr.),  162  S.  W.  885;  Nunez  V. 
S.  (Tex.  Cr.),  156  S.  W.  933;  Wilson 
f.  S.  (Tex.  Cr.),  155  S.  W.  242;  Wilson 
r.  S.  (Tex.  Cr.),  154  S.  W.  1015;  Bass 
r.  S.,  .59  Tex.  Cr.  186,  127  S.  W.  1020; 
Mile  r.  S.,  .59  Tex.  Cr.  196,  127  S.  W. 
1025:  Bowen  r.  S.,  47  Tex.  Cr.  137,  82  S. 
W.  520;  Nelson  r.  S.,  48  Tex.  Cr.  274,  87 
3.  W.  143;  Barnett  r.  S.,  42  Tex.  Cr.  302, 
62  S.  W.  765;  Wallace  v.  S..  46  Tex. 
Cr.  341.  81  S.  W.  966;  S.  V.  Pettit,  74 
Wa.sh.  510,  133  P.  1014;  S.  r.  Andrews, 
71  Wash.  181,  127  P.  1102;  S.  r.  Wil- 
liams, 62  Wash.  286.  113  P.  780;  S.  v. 
DilKv.  44  Wash.  207,  87  P.  133;  S.  v. 
Dix,  33  Wash.  405,  74  P.  570;  Miller  v. 
S.,  139  Wis.  57,  119  N.  W.  850;  Schuta 
r.  S..  125  Wis.  452,  104  X.  W.  90. 
See  Coleman  r.  S.  (Ca.),  82  S.  E.  228; 
S.  r.  Pottit.  77  Wash.  67,  137  P.  335. 
Guilt  of  accused. — Not  cause  for  ex- 
cluding such  evidence  it  tends  to  prove 
puilt  of  conspirator  brinjr  tried.  P.  f. 
Sti.K.'S.  5  Tal.  App.  205.  89  P.  997. 
Only  declarations  in  furtlicrance  of  ob- 
jects of  conspiracy  may  be  provcil, 
though  made  while  it  was  pending. 
Miller  r.  U.  S.,  133  Fed.  337,  66  C.  C.  A. 
399;  P.  r.  Smith,  151  Cal.  619,  91  P. 
511;  S.  r.  Walker,  124  Ta.  414,  100  N. 
W  354;  Huphes  r.  S.,  9  O.  C.  C.  (N. 
S.')  .369;  Wells  c.  Ty.,  14  Okla.  436.  78 
P.  124:  Choice  t;.  S.,  52  Tex.  Cr.  285, 
106  S.  W.  387. 


Acts  and  statements  of  alleged  wife 
conijiotciit  against  husband  in  absence 
of  proof  of  marriage.  S.  t*.  Miller, 
191  Mo.  587,  90  S.  W.  767. 
In  Texas  acts  or  declarations  of  hus- 
band or  wife  chargeil  as  co-consiiirator, 
provable  against  the  other.  Smith  f. 
S.,  48  Tex.  Cr.  233,  89  S.  W.  817. 
Incrimination  of  person  not  on  trial. 
not  cause  for  I'Xcluding  jiroof  of  acts 
and  declarations  of  conspirator.  S.  r. 
Roberts,  201  Mo.  702,  729,  100  S.  W. 
4S4. 

Inability  to  fix  time  and  jdace  of  dec- 
larations does  not  render  testimony  in 
comj-otcnt.  S.  i\  Allen,  34  Mont.  403, 
^7   P.   177. 

Knowledge  of  one  conspirator  is  knowl 
odgo  of  associates.  P.  v.  Stokes,  5  Cal. 
App.  205,  89  P.  997. 
But  intent  of  one  is  not  to  be  imputed 
to  those  associated  with  him  later  in 
absence  of  i>;oof  they  had  knowledge 
of  it.  Miller  r.  U.  S.,  133  Fed.  337, 
66  CCA.  309. 

A  corporation  is  to  be  judged  by  nets 
committed  by  it  as  such,  but  in  weigh- 
ing them  court  will  consider  immedi- 
ately proximate  antecedent  acts  of  in- 
dividuals now  comprising  and  control- 
ling it.  Rex  r.  Assn.,  14  Out.  L.  R. 
(run.)  205. 

Plea  of  guilty  on  part  of  one  conspir- 
ator may  be  taken  in  open  court  in 
presence  of  panel.  Grunberg  r.  U.  S., 
14.-  Fed.  81.  76  C.  C.  A.  51. 
4'^i>-4tl  Ty.  r.  Neatherlin,  13  X.  M. 
491,  85  P.  1044;  P.  f.  Micelli,  150  Api^. 
Div.  756,  142  N.  Y.  S.  102;  S.  v.  Smith, 
55  Or.  408,  106  P.  797.  See  S.  r.  Ruck, 
194  Mo.  416,  432,  92  S.  W.  706. 
-121-14  Bowen  v.  S.,  47  Tex.  Cr.  137, 
M'  S.   W.  520. 

421-45  Ferguson  V.  S.,  141  Ala.  20, 
37  S.  448;  Rawlins  V.  S.,  124  Ga.  31. 
52  S.  E.  1;  S.  L\  Ruck,  194  Mo.  416, 
432.  92  S.  W.  706. 

421-46  Loder  v.  Jayne,  142  Fed. 
1010;  West  r.  S.,  168  Ala.  1,  53  S.  277; 
S.  r.  Thompson,  69  Conn.  720,  38  A. 
868;  Lasher  r.  Littell,  202  111.  551,  67 
X.  E.  372:  Graff  r.  P.,  208  111.  312, 
70  N.  E.  299;  Miller  v.  John.  208  111. 
173,  70  X.  E.  27;  S.  v.  Ottlcv,  147  Ta. 
329,  126  N.  W.  334;  S.  r.  Caine,  131 
la.  147.  Ill  N.  W.  443;  Mcintosh  »'. 
C.  23  Kv.  L.  R.  1222,  04  S.  \\\  951: 
Chadwell  r.  Co..  24  Kv.  L.  R.  818,  6<» 
S.  W.  1082;  Hall  r.  C..  31  Kv.  T>.  R. 
64.  101  R.  W.  376;  P.  r.  McGarrv.  13t; 
Mich.  316,  99  N.  W.  147;  S.  v.  Bobbitt, 
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228  Mo.  252,  128  S.  \Y.  953;  S.  v.  Dar- 
ling, 199  Mo.  ICS,  07  S.  W.  592;  S.  V. 
Gatlin,  170  Mo.  354,  70  S.  W.  885;  S. 
V.  Miller,  191  Mo.  587,  90  S.  W.  767; 
S.  V.  Allen,  3-t  Mont.  403,  87  P.  177; 
Cohn  V.  Saiilel,  71  N.  II.  558,  53  A. 
800;  S.  i\  Ryan,  47  Or.  338,  82  P.  703, 
1  L.  R.  A.  (N.  S.)  862;  Starr  r.  S.,  5 
Okla.  Cr.  440,  115  P.  356;  Long  r.  S., 
55  Tex.  Cr.  55,  114  S.  W.  632;  Smith 
V.  S.,  48  Tex.  Cr.  233,  89  S.  W.  817; 
S.  V.  Erickson,  54  "Wash.  472,  103  P. 
796;  S.  V.  Dix,  33  Wash.  40,3,  74  P. 
570;  S.  V.  Dilley,  44  Wash.  207,  87  P. 
133;  S.  V.  Grove,  61  W.  Va.  697,  57  S. 
E.  296. 

But  see  Hughes  v.  S.,  9  O.  C.  C.  (X. 
S.)  369,  378.  Comp.  Routt  v.  S.,  107 
Ark.  r>43,  155  S,  W.  513. 
421-47  Jones  r.  U.  S.,  162  Fed.  417, 
Mt  (".  C.  A.  303;  U.  S.  r.  Breeso,  173 
Foi\.  102;  P.  V.  Haves,  9  Cal.  App.  301, 
99  P.  386;  P.  t".  Smith,  144  111.  App. 
12'rf;  S.  r.  Bobbitt,  228  Mo.  252,  12S  S. 
W.  953;  S.  V.  Rutk,  194  Mo.  416,  432, 
92  S.  W.  706;  S.  r.  Konnodv,  177  Mo. 
98,  75  S.  W.  979;  S.  v.  Boatripht,  182 
Mo.  33,  81  S.  W.  450;  P.  v.  McKane, 
14.?  X.  V.  455,  38  N.  E.  950. 
122-48  Consoliflated  G.  Co.  v.  Ham- 
mond, 175  Fed.  641,  99  C.  C.  A.  195, 
civil  con.spiracy. 

Acts  and  declarations  of  person  not 
naiiifc]  in  imlictinont  as  conspirator 
nor  dcsiiinated  therein  as  unknown  can- 
not be  proved.  Sullivan  r.  P..  lOS  111. 
Aj.p.  329;  S.  v.  Carroll,  31  La.  Ann. 
860. 

It  is  better  practice  to  make  all  con- 
spirators dcfiMid.'ints  or  allc^re  the  con- 
spiracy, j)artie3  to  it,  if  known,  and 
their  purpose.  S.  V.  Kennedy,  177  Mo. 
9S.  75  S.  W.  979. 

422-49  S.  r.  Ruck,  194  Mo.  416,  432. 
92  .■^.  W.  706;  S,  r.  Boatright,  1S2  Mo. 
33,  SI  S.  W.  450;  S.  f.  Sykes,  191  Mo. 
62,  S9  S.  W.  851. 

122-50  Loder  r.  Jayne,  142  Fed. 
HMO;  S.  r.  Stockford,  77  Conn.  227,  58 
A.  769;  Wait  f.  C,  113  Ky.  821,  69  S. 
W    697. 

122-51  Moore  i\  P.,  31  Colo.  336,  73 
I'.  30;  .Spies  r.  P.,  122  111.  1,  12  X.  E. 
^65,  17  X.  E.  S9S,  3  Am.  St.  320;  Cooke 
'•.  P.,  231  111.  9,  82  N.  E.  863;  ?:acock 
r.  S..  lf)9  Ind.  488,  S2  X.  E.  1039; 
l^riggers  r.  P.  S.,  7  Ind.  Tv.  752.  104 
S.  W.  Ilfi6;  S.  r.  Rvan.  47  Or.  33^.  S2 
P.  703,  1  L.  R.  A.  (N.  S.)  862:  Smith 
V.  S.,  46   Tex.   Cr.   267,   81    S.   W.   936; 


Patch    Mfg.   Co.   r.  Lodge,   77   Vt.   294, 

3 15,  60  A.  74. 

Party  sought  to  be  afifected  by  what 
was  said  and  done  must  have  knowl- 
edge and  be  engaged  in  i)romoting  com- 
mon cause.  Lodor  v.  Jayne,  142  Fed. 
1010. 

42S-33  Jones  v.  U.  S.,  179  Fed.  5S4, 
103  C.  C.  A.  142;  P.  v.  Smith,  147  111. 
App.  146;  P.  r.  Micelli,  156  App.  Div. 
756,  142  N.  Y.  S.  102;  Gracy  v.  S.,  57 
Tex.  Cr.  68,  121  S.  W.  705;  S.  f.  Erick- 
son, 54  Wash.  472,  103  P.  796. 
423-54  Knox  v.  S.,  164  Ind.  226,  237, 
73  X.  E.  255;  P.  v.  McGarry,  136  Mich. 

316,  99  X.  W.  147. 

Writer  of  letter  need  not  bo  identified. 
Ramsey  v.  Flowers,  72  Ark.  316,  80  S. 
W.   147. 

Means  used  to  secure  documents  in  pos- 
session of  defemlant  do  not  affect  their 
a<l!i!issil)ility.  Lawrence  f.  S.,  103  Md. 
17.  (■:!  A.  96. 

423-55  Eacock  v.  S.,  169  Ind.  488, 
S2  X.  E.  ]u:;9. 

423-5C»  Documents  must  be  produced. 
In  England  one  who  is  chargeil  with 
conspiring  to  induce  workmen  to  break 
contract  with  jilaintiff  must  produce 
material  documents,  though  they  may 
tend  to  incriminate  him.  X'ational 
Assn.  r.  Smithies,  (Ifmn)  App.  Cas.  434. 
Deposit  slips  and  bank  books  admissi- 
lile  to  show  money  dc|iositi.'d  to  defend- 
ant's personal  account.  Cooke  f.  P.. 
231  HI.  9,  82  N.  E.  863.  Bank  books 
admissible  against  oflicers  of  bank.  P. 
;•.  ?iiuth,  1  II  Hi.  App.  129. 
By-laws  of  association  charged  with 
attempt  to  restrain  trade  admissible  to 
show  identity  of  its  members,  nature 
and  purposes  of  organization  and  object 
of  its  connection  with  another  organi- 
zation. P.  f.  Assn.,  12  Cal.  Aj^p.  471, 
103  P.  712. 

If  contract  introduced  to  show  con- 
spiracy, <lcft'nilaiits  may  slmw  it  was 
superseded  bv  an  unobjectionalde  one. 
Perrin  f.  U."S.,  169  Fed.  17,  94  C.  C 
A.  3<<5. 

423-57  Gambrell  r.  C,  130  Kv.  513, 
113  S.  W.  476. 

Threats  comprehend  words  or  acts  cal- 
cuiatfd  and  intended  to  cause  ordinar^ 
l>erson  to  fear  injury  to  his  person, 
business  or  property.  S.  v.  Stockford, 
7  7  Conn.  227.  .'iS  A.  769.  See  Gray  r. 
Council.  91  Minn.  171.  97  N.  W.  663. 
423-58  Drippers  r.  V.  S..  7  Ind.  Ty. 
ir^'l.  104  S.  W.  1166:  Chadwell  r.  C- 
24  Kv.  L.  R.  818,  69  S.  W.  1082;  S.  v. 
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Gatlin,  170  Nfo.  3S4,  70  S.  W.  885; 
Smith  r.  S.,  -16  Tox.  Cr.  L'C7,  SI  S.  W. 
y:U5;   Groon   •".  S.   (Tex.  Cr.),  SO  S.   W. 

S3S. 

Threats  against  life  of  father  of  ilo- 
cfiKHiul  nii'l  (»lTfr  tu  pay  ]K>rM()iiti  to  Kill 
him  inny  bo  shown,  n»  niny  n  ponce 
bon<I  jjiM'n  by  nrfUiiod  nt  inxtanco  of 
fnthor  anil  imlictniont  for  assjiult  with 
inlont  to  munlor,  he  btMnjj  proBorutor. 
Kawlins  r.  S.,  1J4  Ga.  31,  *)7,  52  S.  K.  1. 

•I2I-60  Lathnne  r.  U.  S.,  210  Fo.l. 
i:.9  (i\  C.  A.);  Dolnn  r.  U.  S.,  123 
Fed.  .12,  59  C.  C.  A.  176;  ronnotticut, 
et.-.  Ins.  Co.  r.  HiUmon,  137  Fed.  831, 
4n  C.  C.  A.  668;  Smith  r.  S.,  S  Ala 
A|>i>.  1S7,  62  S.  57".;  West  r.  S.,  168 
Ala.  '..  :)3  S.  277;  Owens  r.  S.,  US  Ark. 
fioy.  137  S.  W.  256;  Parker  r.  S.,  98 
Ark.  575,  137  S.  W.  253;  Cumnock  v. 
S.,  87  Ark.  34,  112  S.  W.  147;  P.  V. 
Kizor.  22  Cal.  App.  lo,  133  P.  516,  521, 
MM  V  346;  IVoj.lo  r.  Harkaa,  255  III. 
516.  lip  N.  K.  69S;  Hrcnnan  r.  P.,  113 
111.  App.  361;  Kahn  r.  S.  (Ind.).  105  N. 

K.  ;^"     •■•'■ k  r.  S.,  169  Ind.  4ss,  S2  N. 

K.  I  r.  8.,  16!»  Ind.  43(i.  S2  N. 

E.  1  .  rts  r.  Kendall,  3  In.l.  Ajip. 
339,  :iy  N.  E.  487;  S.  r.  Walker,  124 
la.  414,  100  N.  W.  354;  S.  r.  CrofTord, 
121  In.  395,  96  N.  W.  889;  S.  r.  Wheel- 
er, 129  la.  100,  105  N.  W.  374;  S.  r. 
Wilcox,  90  Kan.  80.  132  P.  Osj;  Mnwl- 
inff  r.  C.  (Kv.),  126  S.  W.  360;  nines 
r.  C.  23  Kv.'  L.  R.  119,  62  S.  W.  732; 
StovnII  r.  C,  23  Kv.  L.  R.  103,  62  S.  W. 
536;  Kimble  r.  Gillard,  177  Mi.h.  250, 
143  N.  W.  79;  Onhorne  r.  S.,  99  Miss. 
41.».  55  8.  52,  ntrr.  sup.  of  error,  54  S. 
450;  8.  r.  Fields.  234  Mo.  61."),  138  S. 
W.  518;  S.  r.  DarlinK.  199  Mo.  168, 
97  S.  W.  592;  S.  r.  Roberts.  2(>1.  .Mo. 
702.  727.  1  '  >;  W  IM  S  I.  noatrij.'ht, 
l«i2  Mo.  "<.  r.  Faulk- 
ner, 175                                   .116;  Joyce 

F.  8.,  88  Neb.  59W,  loo  N.  W.  291; 
8.  r.  Unsworth  fS.  J  >.  «<»  .\.  1097; 
P.  r.  Jarote.  U3  N. 
Y.    «     21:    V,  (Okln. 

r   J.  .S.,  3  Okla. 

r.  Quen,  48  Or. 
::  17.  *';  nminps, 

220   Pb,  I   r.   S.. 

'      "•  .  ■..;   Smith 

:.   81    8.    W. 


Sihultz  r.  S.,  133  Wis.  215,  113  N.  W 

42S. 

See  Walker  r.  S.  (Tex.  Cr.),  167  S.  W. 

-i:.:5-f{l     Patrick   r.  8.,   104  Ark.  255, 

1  «'.»  S.  W.  bl;  Wiley  r.  S.,  92  Ark.  588, 
124   S.   W.  249;   1'.  v.   Edwards,   13  Col. 
App.  551,    110   P.   342;    Hicks   V.  S.,    " 
Gil.  Ajip.  265,  75  S.   E.   12;   Driggers 
V.  S..  21   Okln.  60,  95   P.  612. 
•i2ri-02     S.    r.    CrnlTord,    121    la.    395, 
l'»;  N.  W.  889;  Standard  U.  Co.  f.  Doyle^ 
lis   Kv.  662,  82  S.   W.  271. 
41:5-64     Dovie  r.  U.  S.,  169  Fed.  82S. 
95   C.   C.   A. '153;   Cohen    v.   U.   S.,    1 
Fed.  651,  85  C.  C.  A.  113;  Collins  r. 
138  Ala.  57,  34   S.  993;    Butt  r.  S.,  SI 
Ark.  173,  98  8.  W.  723;  P.  f.  Donnolly, 
H3  Cal.  394,  77  P.  177;  P.  r.  Emmons, 
7    Cal.    App.    685,   95    P.    1032;    Lorcni 
r.  U.  S.,  24  App.  Cas.   (I).  C.)   337;  S. 
r.  Gilmore,  151    la.  618,  132  N.  W.  53; 
S.   r.    Walker,   124    la.   414,   100   N.   W. 
:{51;   Allen  r.  C,  26  Kv.   L.  R.  807,  82 
S.   W.   589;   Garland   r.   S.,   112   Md.   83, 
75    A.   631;    P.    v.    McGarrv,    136    .Mich. 
316,   90    N.    W.    147;    S.    r.    Fields,   •J.''.4 
Mo.  615,  138  S.  W.  518;   Hutchinson 
S.,  8  O.  C.  C.  (N.  8.)   313;  S.  r.  <'.•• 
day,  58  Or.  429,  115  P.  287;  C.  r.  Zu. 
16    Pa.  Super.   588;    Patch    Mfg.  Co. 
Lod^'o,   77    Vt.   294,   320,   60   A.    74; 
r.   Dillev,  44   Wash.  207,  87  P.  133. 
See   Smith    f.   S.,   8   Ala.    App.    187,  C2 
S.    -.75;    P.    r.   Scott,   22    Cal.   App.  54, 
133  P.  496.    And  see  vol.  9,  p.  231,  and 
supl'lement   thereto. 
"It  is  contended  that  proof  of  the  con- 
Bpiratv    lllu^t    first    be    maile   before   the 
stnte  can  show  acts  of  a  co(<.n>|>irator; 
but  this  is  drawing'  too  artificial  a  line 
to   be   compatible   with    the    proper   ad- 
riinist ration    of   justice.      The   order   of 
proof  is  in   the  tliscretion  of  the  trial 
court,  and  the  circumstances  may  be  so 
interwoven  as  to  make  separate  proof 
of   the    design    and    of   the   substantive 
act  impossible.    Clou^h  r.  State,  7  Neb 
320;  Ream  r.  State,  52  Neb.  727,  73  N 
W.  227;  3  Kncy.  of  Evirlence,  425,  note 
64.      If   the  jury  believed   that   the  ac- 
cused   was    present    with    Morrison    at 
the   time   the   burglary   was   cominitte«l» 
then,    in    view    «.f    all    the    other    testl* 
mony   with   repnrd    to   their   association 
tntxcthcr   before   and    after   the  ro?nmli- 

-;    ■    ■  '"  •! '<■"■■'    ♦''<.  '..  »«  nnd  dcrlara- 

ince  of   the 
riy  receive. 1 
tt    him."     Joyce 
■.U)  N.  W.  291. 
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426-65  Lowman  r.  S.,  IGl  Ala.  47, 
.-.0  S.  43. 

426-66  Loder  r.  Jayiie.  142  Fed. 
lOlO;  Wright  r.  Stewart,  130  Fe<l.  9U5; 
Ohaplino  v.  S.,  77  Ark.  444,  1>5  S.  W. 
477;  P.  f.  Carson,  15r>  Cal.  1G4,  99  P. 
970;  P.  V.  Stokes,  5  Cal.  Ai.p.  205,  89 
P.  997;  Barrow  r.  S.,  121  Ga.  1S7,  48  S 
E.  9.')0;  Cook  v.  S.,  IW  Ind.  430,  82 
N.  E.  1047;  S.  r.  BoMen,  109  La.  484, 
33  S.  571;  Lawrence  r.  S.,  1()3  M.I.  17, 
63  A.  9G;  S.  r.  Miller,  l!»l  Mo.  587,  90 
8.  W.  767;  Cohn  r.  Sai.lel,  71  N.  IL 
558,  53  A.  800;  Wells  r.  Ty.,  14  Okln. 
436,  78  P.  124;  S.  r.  Rvan,  47  Or.  338, 
82  P.  703,  1  L.  R.  A.  (N.  S.)  862;  Proc- 
tor V.  S.,  54  Tex.  Cr.  254,  112  S.  W. 
770;  Bowen  f.  S.,  47  Tex.  Cr.  137,  82 
S.  W.  520;  Sflniltz  r,  S.,  133  Wis.  215, 
113  N.  W.   IL'K. 

Court  must  strike  out  declarations  in 
alisencc  of  proof  of  consiiiracv.  Jen- 
kin.H  r.  S.,  35  Pla.  737,  18  S.' 182.  43 
Aim.  St.  267;  S.  c  Walker,  124  la.  414, 
100  X.  W.  354. 

It  is  better  to  require  proof  of  conspir- 
acv  before  allow  in;,-  (icrlaratioiis  to  1)6 
shown.  S.  V.  Walker,  124  la.  414,  100 
N.  W.  354;  Sturgis  r.  S.,  2  Okla.  Cr. 
362.  102  P.  57. 

427-68  Garland  r.  S.,  112  Md.  83, 
75  A.  631;  S.  v.  Roberts,  201  Mo.  702, 
728,  100  S.  W.  484;  S.  r.  Donaldson, 
96,  39  P.  447,  rit.  the  text; 
8.,   139    Wis.   57,    119    N.    W. 


85    rtah 
Miller   c 
850. 
427-69 


Rex   f.   Copo,    1    Str. 


144,  93 
Kng  Reprint  438  (stated  in  note  to 
(;ievfland  r.  Anderson,  66  Neb.  252, 
256,  92  N.  \V.  306,  J)6  N.  W.  212,  98 
N,  W.  1075);  In  re  Friedman,  161  Fed. 
131;  Cook  V.  S.,  169  Ind.  4.''.o.  S2  X.  K. 
1047;  8.  r.  CrolTord,  121  la.  3U5,  96  X. 
W  SSO;  Cha.lwell  r.  (\,  24  Kv.  L.  R 
818,  09  8.  W.  10S2;  S.  r.  (iatlin,  170 
Mo.  354,  70  8.  W.  SS5:  Sturgis  r.  S., 
2  Okla.  Cr.  362.  102  P.  57;  Wells  r. 
Ty..  14  Okla.  436.  78  P.  124;  ('.  r. 
Znorn,  16  Pa.  Super.  5S8;  8<hultz  v. 
8.,  133  WiH.  215.  113  X.  W.  42S. 
It  is  BUtDcient  if  conspiracy  establiiihed 
by  prima  facio  evidence.  Hutchinson 
r.  8..  s  O.  C.  C.  (X.  S.)  313. 
427-70  8.  r.  Walker,  124  la.  411,  100 
X.  W.  354;  8.  r.  Wheeler.  129  la.  100. 
105  N.  W.  374;  8.  r.  Kennedv.  177  Mo. 


98,  119.  75  8.  W.  979;   8.   r. 
182   Mo.   33.   SI    8.   W.    4.50: 
Bk..  13«  X.  r.  185.  50  8.  E. 
Marks.    70    8.    C.    448,    50 
O'Qiiinn  r.  8.,  55  Tex.  Cr. 


Boatrik'ht. 

Shields   r. 

.591;  8.  r. 
8.  E.  14: 
18,   115  8. 


W.  39;   Wills  r.  Co.,  39  Tex.  Civ.  483, 
88  8.  W.  205. 

See   Bauer  r,  8.,  3  Okla.   Cr.  529,  107 
P.  525. 

Disconnected  circumstances,  as  eonsifl- 
It  nt  with  l.iwful,  as  unlawful,  intent, 
not  ground  for  admitting  testimony  in 
proof  of  conspiracy.  Ballantiiie  r. 
f'ummings,  22!  I'a.  621,  70  A.  540, 
Proof  of  motive  not  enough.  P.  P. 
Fanner,  190  X.  V.  05,  89  X.  E.  462. 
428-72  S.  V.  Walker,  124  la.  414, 
IOC  X.  W.  354;  S.  r,  CrofTord,  121  la. 
395,  96  X.  W.  889;  Cha.lwell  i\  C,  24 
Ky.  L.  R.  818,  69  S.  W.  10S2;  S.  c. 
Kennedv,  177  Mo.  '^S,  119,  75  8.  W. 
979;  S.'r.  Darling,  199  Mo.  16H,  97  8. 
W.  592;  Driggers  r.  U.  S.,  21  Okla.  60, 
95  P.  612;  Ballantine  V.  Cummings,  221 
Pa.  621,  70  A.  5J6;  C.  f.  Zuern.  16  Pa. 
Super.  588;  S.hultz  V.  S.,  133  Wis.  215, 
113  X.  W.   I2S. 

Formal  niling  on  sufTicienoy  of  evi- 
dence neeil  not  be  made.  Sidiultz  r.  8., 
133  Wis.  215,  113  X.  W.  42S.  " 
428-7:i  Banners  r.  S.,  147  Ala.  27, 
41  S.  973;  Bolan.l  r.  Stanlev.  "^s  Ark. 
562,  115  S.  W.  163;  S.  v.  Troffor.!,  121 
Ta.  395,  96  X.  W.  SS9;  Hall  r.  (".,  29 
Kv.  L.  R.  4.S5,  93  S.  W.  904;  S.  r.  Dar- 
ling. I!t9  Mo.  168,  97  8.  W.  592;  S.  r. 
Kenne.lv,  177  Mo.  98,  119,  75  8.  W. 
979:  C.  V.  Zuern.  16  Pa.  Super.  588: 
Bowen  r.  8.,  47  Tex.  Cr.  137,  82  8.  W. 
520;  Wallace  r.  S..  4»<  Tex.  Cr.  318, 
87  S.  W.  1041;  S.  r.  Dillev,  44  Wash. 
207,  87  P.  133;  Schultz  r.  8.,  133  Wis. 
215,  113  X.  W.  428. 

429-74  Shei>pard  r.  8.,  172  Ala.  363, 
.55  S.  514;  S.  r.  fJilmore.  151  la.  618, 
132  X.  W.  53;  S.  V.  DeWolfe,  29  Mont. 
415,  74  P.  1084;  8.  r.  Allen,  34  Mont 
403,  S7  P.  177;  S.  r.  Moeller,  20  X.  D. 
114.  126  X.  W.  568. 
Preliminary  acts  may  bo  shown.  C_^- 
San.lerson,  40  Pa.  "8ui>er.  416;  C' V. 
Snv.ler.  40  Pa.  Super.  4S5. 
430-7B  P.  r.  Wnrnel.l.  261  Til.  293, 
103  X.  E.  9,9;  8.  r.  Wnl'"-.  121  Ift. 
414,  100  X.  W.  354:  S.  r    '  121 

Ta.   395.   96   X.   W.   »«'»9;    I'  U. 

8.,  21  Okla.  60.  95  P.  61::;  w  i!'>  e  r. 
8..  4«<  Tex.  Cr.  318,  87  S.  W.  lotl. 
In  Texas  rule  is  bron.ler  than  text 
states  it.  See  Stevens  r.  S.,  42  Tex. 
Cr.  154,  .59  8.  W,  545;  Hu.lson  v.  S, 
43  Tex.  Cr.  420,  66  8.  W.  668;  Smith 
r.  8.,  21  Tex.  App.  96.  17  8.  W.  560, 
♦8  Tex.  Cr.  233.  S9  S.  W.  817;  Harris 
r  S  31  Tex.  Cr.  411.  20  .S.  W.  916. 
430-76     S.  r .  Allen,  34  Mont  403,  87 
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P.  177.  Pec  S.  r.  Ryan,  supra  (42fiCC). 
Declarations  as  to  action  to  be  taUon 
not  pro\able  unloss  means  to  bo  used 
unlawful,  objtHt  to  bo  olitainml  not  bo 
ing  so.  Cran(ill  v.  IlavtliMi,  97  Tox. 
544,  SO  S.  W.  (iOP.  Art's  and  dcclara- 
lions  done  and  inado  prior  to  ooiisjiir- 
acy,  com  potent  to  sliow  motive,  jmi-jjose 
and  intent.  Smith  f.  S.,  46  Tex.  Cr. 
2C)7.  2R(5.  SI  S.  W.  93(). 
Relation  of  parties,  jnirposo  of  combin- 
ation, I'loliiiiiiiaiy  stops  taken  to  of- 
ff«'tuato  it,  even  prior  to  ascertain- 
ment of  object,  mav  be  shown.  P.  f. 
Smith  147  ill.  Ai.p.'l4(). 
It  must  be  shown  beyond  reasonable 
doubt  party  whoso  silenee  is  souj^lit  to 
bo  used  ajrainst  him  heard  and  under- 
stood. O'Quinn  r.  S.,  55  Tex.  Cr.  IS, 
1 1 5  S.  W.  39. 

430-77  Fain  v.  U.  S.,  209  Fed.  525 
(C.  C.  A.);  Ilaufier  v.  U.  S.,  173  Fed. 
.■4,  97  C.  C.  A.  372;  Lowman  r.  S.,  161 
Ala.  47,  .50  S.  43;  Crowell  v.  S.  (Ariz.), 
^V^  P.  279;  Routt  r.  S.,  107  Ark.  G34, 
!.■.)  S.  W.  513;  Wilev  V.  S.,  92  Ark. 
.'Stl,  124  S.  W.  249;  P.  v.  Ayhens,  16 
Cal.  Ajip.  61 S,  117  P.  7S9;  P.  v.  Dres- 
ser. 16  Cal.  App.  583,  117  P.  6S8;  P. 
r.  Smith,  151  Cal.  619,  91  P.  511;  S. 
r,  llrown,  2  Boyce  (Del.)  405,  SO  A. 
141';  Grav  r.  S.,  13  Ga.  App.  374.  79 
S.  E.  223;  Suttles  v.  Sewell,  117  Ga. 
214.  43  S.  E.  486;  P.  r.  Nail,  242  111. 
284,  89  N.  E.  1012;  Kahn  r.  S.  (Ind.), 
105  N.  E.  385;  S.  v.  Gilmore,  151  la. 
618,  132  N.  W.  53;  Lawrence  v.  S., 
103  Md.  17,  63  A.  96;  S.  r.  Bobbitt, 
242  Mo.  273,  146  S.  W.  799;  S.  v.  For- 
shee.  199  Mo.  142,  97  S.  W.  933;  S.  r. 
Kenned V,  177  Mo.  98,  75  S.  W.  979; 
S.  r.  Smith,  33  Xev.  438,  117  P.  19; 
Ledcrer  v.  Adler,  -1-6  Misc.  564,  92  N. 
Y.  S.  827;  Koontz  v.  S.  (Okla.  Cr.), 
139  P.  842:  Washmood  v.  U.  S.  (Okla. 
Cr.),  136  P.  184;  Rums  v.  S.,  8  Okla. 
Cr.  554,  129  P.  657;  Wells  r.  S.,  5  Okla. 
Cr.  22.  113  P.  210;  Sturpis  V.  S.,  3 
Okla.  Cr.  362,  102  P.  57;  Ball  v.  Dan- 
ton.  64  Or.  184,  129  P.  1032;  S.  f. 
Smith,  55  Or.  408,  106  P.  797;  C.  1'. 
Xucrn,  16  Pa.  Super.  588;  Mellvaine  v. 
First  Nat.  Bk.  (S.  D.),  146  N.  W.  574; 
Day  r.  S.,  62  Tex.  Cr.  413,  138  S.  W. 
127;  Couch  v.  S.,  58  Tex.  Cr.  505,  126 
S.  W.  866;  S.  r.  Justeaen,  35  Utah  105, 
99  P.  456;  Miller  v.  S.,  139  Wis.  57, 
119  N.  W.  850. 

See  P.  r.  Havep,  9  Cal.  App.  301,  99  P. 
3Sfi. 
Application   of   rule   where    conspiracy 


to  defraud  general  and  extends  over 
!(m,';  ]ieri()d.  Exchange  Bk.  r.  Moss, 
1  19  F"d.  340,  79  V.  C.  A.  27S. 
Silence  of  accused  when  implicatory 
statements  made  by  others  charged  as 
j'o  consinrators,  not  provable,  parties 
being  :n  custody.  Merriweather  f.  C, 
2(i  Kv.  L.  R.  793,  82  S.  W.  592. 
-iai-78  Ferguson  r.  S.,  141  Ala.  20. 
M7  S.  448;  Del  Campo  V.  Camariilo,  154 
Cal.  647,  98  P.  1049;  Lorenz  r.  U.  S., 
24  App.  Cas.  (D.  C.)  337;  P.  v.  Darr, 
262  111.  202,  104  N.  E.  389;  Ball  v. 
')anton,  64  Or.  184,  129  P.  1032;  S.  t\ 
Davis,  88  S.  C.  229,  70  S.  E.  811.  Hut 
see  Dobbs  v.  S.,  54  Tex.  Cr.  550,  113 
S.  W.  923. 

Plea  of  guilty  within  rule  S.  v.  Phil- 
ips. 73  S.  C.  236,  53  S.  E.  370. 
t:il-79  Smith  r.  P.,  38  Colo.  509,  88 
v.  453;  Roberts  r.  Kendall,  3  Ind.  App. 
339,  29  N.  E  4S7;  Higgins  V.  C,  142 
Kv.  647,  134  S.  W.  1135;  C.  r.  Ellis, 
133  Kv.  625,  118  S.  W.  973;  Overstreet 
r.  S.  (Tex.  Cr.),  150  S.  W.  630;  Green 
r.  S.,  56  Tex.  Cr.  .599,  120  S.  W.  1002; 
S.  r.  McCoy,  61  W.  Va.  258,  57  S.  E. 
294;  Novkovic  i\  S.,  149  Wis.  665,  135 
N.  W.  465. 

If  made  in  presence  of  accused,  not 
competent  unless  assented  to.  S.  l". 
I'liili!>s,  73  S.  C.  23(1.  53  S.  K.  ?,7t). 
Act  done  by  one  conspirator  by  direc- 
tion of  the  other,  after  object  accom- 
ydished,  niiiv  be  proved.  Proctor  f.  S., 
54  Tex.  Cr.'  254,  112  S.  W.  770. 
132-SO  Coon  f.  S.  (Ark.),  160  S. 
W.  226;  P.  V.  Emmons,  7  Cal.  App, 
685,  95  P.  1032;  Baldwin  r.  S.,  46  Fla. 
115,  35  S.  220;  Grav  r.  S.,  13  Ga.  App. 
374,  79  S.  E.  223;'  Rawlins  V.  S.,  124 
Ga.  31,  52  S.  E.  1;  Knox  v.  S.,  164 
Ind.  226,  73  N.  E.  255;  C.  r.  Boraskv, 
214  Mass.  313,  101  N.  E.  377;  Lock- 
hart  V.  :Min.  Co.,  16  N.  M.  223,  117  P. 
833;  Washmood  r.  U.  S.  (Okla.  Cr.), 
136  P.  J  84;  Burns  V.  S.,  8  Okla.  Cr. 
554.  129  P.  657. 

In  S.  r.  Anderson,  154  Ta.  701.  135  N. 
W.  405,  "a  witness  was  allowed  to  tes- 
tify, o^'er  defendant's  objection,  that 
he  met  defendant  and  another  person 
coming  away  from  the  car  having  with 
them  some  personal  jiroperty  such  as  a 
suit  case,  a  shotgun,  some  razors,  and 
some  money,  and  that  they  admitted 
getting  the  property  from  the  car.  It 
is  contended  that  the  declarations  of 
the  fierson  aecompanying  defendant  at 
this  time  were  not  admissible  against 
him,   for   it   did   not   appear   that   they 


456 


II 


COXTEMPT 


Vol.  3 


tvero  confederates  at  the  time  the 
statements  were  made,  so  tliat  the  dec- 
larations of  the  otl)er  jierson  could  be 
shown  as  against  the  defendant.  But, 
in  the  first  place,  it  clearly  appears 
that  these  two  persons  had  been  to- 
gether in  the'  car,  and  were  coming 
away  from  it  together,  having  in  their 
possession  articles  which  they  had 
taken  from  the  car;  and  this  was  suf- 
ficient to  indicate  such  confederation 
as  to  render  admissible  against  the 
defendant  the  declarations  of  his  con- 
federate made  in  his  presence." 
43iJ-81  Osborne  v.  S.,  99  Miss.  412, 
55  S.  52,  over,  error,  54  S.  4.jO;  Ty. 
t*.  Johnson,  16  Haw.  743,  755;  C.  v. 
Stuart,  207  Mass.  503,  93  N.  E.  825; 
Lamb  r.  S.,  69  Neb.  212,  95  X.  W. 
1050:  O'Brien  v.  S.,  69  Xeb.  69],  96 
N.  W.  649;  P.  v.  Weiss,  129  App  Div. 
671,  114  N.  Y.  S.  236;  C.  v.  Zuern,  16 
Pa.  Super.  5SS;  Egglcston  v.  S.,  59  Tex. 
Cr.  542,  128  S.  W.  1105. 
4S2-82  P.  V.  Jacobs,  158  App.  Div. 
2<i3,  143  X.  Y.  S.  21;  Schultz  v.  S., 
133  Wis.  215,  113  X.  W.  428. 
Possession  of  fruits  of  conspiracy  not 
cause  for  receiving  evidence  of  declar- 
ations of  a  conspirator.  J3el  Canipo  v. 
Cnmiirillo,  154  Cal.  647,  98  P.  1049. 
432-83  U.  S.  r.  Greene,  146  Fed.  803; 
Eacnck  »;.  S.,  169  Ind.  488,  82  X.  E. 
1039:  Allen  r.  C,  26  Kv.  L.  R.  807, 
82  S.  W.  589;  P.  v.  Mol,  137  Mich.  692, 
100  X.  W.  913;  S.  v.  Evan,  47  Or.  338, 
82  P.  703,  1  L.  R.  A.  (X.  S.)  862;  Eg- 
gleston  V.  S.,  59  Tex.  Cr.  542,  128  S.  W. 
1105;  S.  V.  Dillcv,  44  Wash.  207,  87 
P.  133. 

In  prosecution  for  conducting  a  strike 
it  may  be  shown  union  paid  counsel 
fees  for  defense  of  men  charged  with 
using  violence.  S.  v.  Stockford,  77 
Conn.  227,  58  A.  769. 
Act  of  third  person  in  inducing  witness 
to  leave  st.'iti'  may  be  proved  if  ac- 
cused privv  tliereto.  Eacoi-k  r,  S.,  169 
Ind.  4<?«.  82  N.  E.  1039. 
433-84  Knox  v.  S.,  164  Ind.  226,  73 
N.  E.  255;  S.  r.  Ruck.  194  Mo.  416, 
435,  92  S.  W.  706;  Kipper  r.  S.,  45 
Tex.  Cr.  37  7,  77  S.  W.  611. 
434-88  Cumnock  r.  S.,  87  Ark.  34, 
112  S.  W.  117  (or  if  two  are  tried 
tocether');  Standard  O.  Co.  r.  S.,  117 
Tenn.  618.  662,  100  S.  W.  705.  See 
Rex  r.  Plumnier,  (1902)  2  K.  B  (Eng.) 
33!i. 

Agent  and  corporate  principal  counted 
in  two  or  more  necessary  to  constitute 


conspiracy.  Standard  0.  Co.  v.  S.,  117 
Tenn.  618,  662,  100  S.  W.  705. 
In  Kentucky  one  of  two  conspirators 
may  bo  convicted  on  testimony  of  the 
other  though  effect  of  witness'  testi- 
mony be  to  secure  his  discharge  under 
statute.  Weber  v.  C,  24  Ky.  L.  E. 
1721),  72  S.  W.  30. 

Discharge  of  one  does  not  affect  com- 
petency to  testify  against  the  other 
under  Indiana  statute.  Williams  v.  S., 
169  Tnd.  384,  82  N.  E.  790. 
In  a  civil  action  there  may  be  a  recov- 
erv  aiiain.st  one  defenilant.  James  v. 
Evans",  149  Fed.  136,  SO  C.  C.  A.  240. 
If  any  two  conspirators  guilty,  ac- 
nnittal  of  others  is  immaterial  as  to 
f'^rinor.  C.  V.  Valverdi,  218  Pa.  7,  66 
\.  .^77. 

434-92  Wilson  v.  S.  (Tex.  Cr.),  155 
S.  W.  242. 

434-94  C.  r.  Rogers,  181  Mass.  184, 
63  X.  E.  421. 

Discredited  co-conspirator  should  bo 
corroborated.  S.  r.  Messner,  43  Wash. 
206,   86  P.   636. 

435-97  Wong  Din  v.  U.  S.,  135  Fed. 
702,  68  C.  C.  A.  340;  Benson  v.  U.  S., 
146  U.  S.  325;  S.  v.  Storage  Co.,  246 
Mo.  168,  151  S.  W.  101. 
'•If  both  men  had  been  on  trial,  a  third 
Person,  if  he  h:id  seen  these  men  mak- 
ing these  maneuvers,  would  have  been 
perniitted  to  testify  to  all  these  facts 
to  show  they  were  acting  together; 
and  that  one  of  the  actors  is  detailing 
the  matter  does  not  alter  the  rule." 
;Mant  r.  S.  (Tex.  Cr.),  148  S.  W.  760. 
Testimony  of  accomplice. — After  prima 
facie  proof  of  conspiracy  sufTicicnt  to 
connect  all  defendants  therewith,  one 
of  them  may  testify  of  facts  and  cir- 
cumstances connected  with  commission 
of  felony,  showing  his  own  and  co-de- 
fendants' connection  therewith.  Hud- 
son r.  S.,  137  Ala.  60,  34  S.  854;  P. 
r.  Zimmerman,  3  Cal.  App.  84,  84  P. 
446;  Baldwin  r.  S.,  46  Fla.  115,  35  S. 
220. 

Fact  one  of  the  accused  made  involun- 
tary confession  ilnes  not  disqualify  him 
as  witness,  though  it  may  affect  his 
oredibilitv.  Rawlins  r.  S.,"  124  Ga.  31, 
52  S.  E.  1. 
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Procecdijjgs. — Sec  3  Standard  Proc. 
3*^J  no. 

Judgment,  Punishment,  Commitment, 
Discharge,  Review  and  Forms. — See  5 
Stanhakd  I'iuic.  JIUIJ?. 
439-1  Hossette  r.  Co.,  194  U.  S.  324; 
In  ro  Xovitt,  117  Fed.  448,  54  C.  C.  A, 
622;  U.  S.  r.  R.  Co.,  142  Fed.  17(1;  U 
S.  r.  Richards,  1  Alaska  013;  Keyniert 
r.  Smith,  5  Cal.  App.  3S0,  90  P.  470; 
McCarthy  r.  Hugo,  82  Conn.  202,  73 
A.  778  (information  and  warrant 
]>roper  though  contempt  committed  in 
court's  i>resence);  Robinson  r.  P.,  129 
111.  App.  527;  Wells  r.  Court.  12()  la. 
840,  102  N.  W.  10(5;  Dunlavev  r.  Dog- 
gett,  38  Mont.  204,  99  P.  436;  S.  v. 
Clancv,  30  Mont.  ]?2,  70  P.  10;  Crites 
V.  S..  74  Neb.  687,  lO.l  N.  W.  409; 
Poland  r.  Poland,  63  Wash.  597,  116  P. 
2;  Mvlius  r.  McDonald,  01  W.  Va.  405, 
56  S.  E.  602. 

Illustration  of  civil  contempt. — Red  R. 
V.  n.  Corp.  r.  (iraiid  Forks  (X.  D.), 
1  10  X.  W.  870,  S7S. 

Proceedings  to  determine  whether  a 
person  is  guilty  of  a  criminal  con- 
tempt in  connection  with  a  civil  action 
is  a  civil  proceeding  and  not  a  crim- 
inal one.  Ilanburv  r.  Benedict,  100 
Aj.n.  Div.  002.  140  X.  Y.  S.  44. 
Criminal  in  nature  so  far  as  rules  of 
jdeading  concerned.  Back  v.  S.,  75  Xeb. 
603,  106  N.  W.  787.  And  as  to  venue, 
S.  r.  Court,  24  Mont.  33,  60  P.  493, 
S9    P.   798. 

4S9-2  Chicago,  etc.  R.  Co.  v.  Gilder- 
sleeve,  165  Mo.  App.  370,  147  S.  W. 
836;  Stalcv  v.  Realty  Co.  (X.  J.),  90 
A.  1042. 

439-3  Dermedy  v.  Jackson,  147  la. 
62(1,  125  X.  W.  228  (title  not  material); 
T^pothetae  r.  Union,  117  X.  Y.  S.  144. 
See  Hake  v.  P.,  230  111.  174,  82  N.  E. 
501,  for  rule  in  chancery. 
"Practice  of  entitling  contempt  pro- 
ceeding."— Wright  r.  Suv.huii  (Wash.), 
14!i   P.   57'^. 

How  papers  entitled. — If  instituted 
against  one  not  a  i»arty  to  the  suit 
preliminary  proceedings  should  be  en- 
titled as  of  that  suit,  and  Inter  papers, 
if  guilt  established,  as  in  suit  by  gov- 
ernment. Employer's  T.  Co.  r.  Council, 
141  Fed.  679.  It  is  otherwise  where 
contempt  act  of  party  to  cause;  then 
it  is  a  criminal  misdemeanor  and  pro- 
ceeding is  independent  of  action  in 
which  writ  issueil.  Bullock  Co.  r.  Wes- 
tinghouse,  129  Fed.  105,  63  C.  C.  A. 
607.     But  it   is   not   material,   in   such 


a  case,  how  proceedings  entitled.  Rob- 
inson V.  P.,  129  111.  App.  527;  Hughes 
r.  Ty.,  10  Ariz.  119,  85  P.  105S,  0  L. 
R.  A.  (N.  S.)  572.  Should  be  entitled 
in  name  of  people.  Kantcr  v.  Clerk, 
108  111.  Aj.p.  287;  Burdette  v.  Munger, 
144  111.  A]!]).  104.  Contra,  Manning  f. 
Co..  212  111.  5S4,  90  N.  E.  238. 
In  New  York  proceeding  is  special,  in 
depenclent  of  action  or  proceeding  in 
which  it  may  be  taken.  The  rights  ol 
]iarties  and  rules  of  law  same  as  in 
actions  where  same  issues  involved.  In 
re  Dei'ue,  185  X.  Y.  00,  77  X.  E.  798. 
In  Wisconsin,  Iowa,  Connecticut  and 
Wyoming  proceeding  is  in  action  in 
which  violated  injunction  issued.  Gor- 
ham  V.  New  Haven,  82  Conn.  153,  72 
A.  1012;  Ferguson  v.  Wheeler,  120  la. 
Ill,  101  X.  W.  638;  Mv  Laundry  Co. 
r.  Schmeling,  129  Wis.  597,  109  N.  W. 
540;  Porter  r.  S.,  10  Wyo.  131,  92  P. 
ZSo. 

Separate  docketing  unnecessary  when 
one  i^  charged  with  violating  injunc- 
tion; if  it  is  separately  docketed  tho 
shorthand  notes  of  testimony  in  one 
case  may  be  used  as  the  "written  evi- 
dence" required  by  statute  in  the 
other.  Hatlestad  v.  Court,  137  la.  146, 
114  X.  W.  628. 

439-4  In  re  Fellerman,  149  Fed.  214; 
0"Xe=l  r.  P.,  113  111.  App.  195;  S.  r. 
Harris,  14  N.  D.  501,  105  N.  W.  021. 
44(»-6  Bessette  f.  Co.,  194  U.  S.  324; 
In  re  X'^evitt,  117  Fed.  448,  54  C.  C.  A. 
022;  Heinze  f.  Co.,  129  Fed.  274,  63  C. 
C.  A.  388;  Flannerv  v.  P.,  225  111.  62, 
SO  N.  E.  60;  Hake  f.  P.,  230  111.  174, 
82  N.  E.  561;  O'Brien  v.  P.,  216  HI. 
354,  75  N.  E.  108,  108  Am.  St.  219; 
Thompson  t.  R.  Co.,  48  X.  J.  Eq.  105, 
21  A.  182;  In  re  McCormick,  132  App. 
Div.  921,  117  N.  Y.  S.  70;  S.  v.  Sicber, 
49  Or.  1,  88  P.  313;  Patterson  v.  Coun- 
cil, 31  Pa.  Super.  112;  Snow  r.  Snow, 
13  Utah  15,  43  P.  620;  Davidson  v. 
Munsev,  29  Utah  181,  80  P.  743;  S.  r. 
Co.,  55  W^ash.  1,  103  P.  426,  107  P. 
190;  Geigcr  v.  Geiger,  20  Wash.  181, 
54  P.  1129. 

Rule  of  reasonable  doubt  applies.  Bar- 
nett  F.  Co.  v.  Crowe  (X.  J.  Eq.),  74 
A.  964. 

440-7  Gorham  v.  New  Haven,  82 
Conn.  153.  72  A.  1012;  Rucker  V:  S,, 
170  Ind.  635,  85  N.  E.  356;  French  »'. 
C,  30  Kv.  L.  R.  98,  97  S.  W.  427; 
Emerv  r.' S..  78  Neb.  547,  111  X.  W. 
374,  9  L.  R.  A.  (N.  S.)   1124;  Bowman 
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V.  Seaman,  152  App.  Div.  690,  137  N.  Y. 
S.  oGS. 

440-8     Hammond  L.  Co.  r.  Union,  149 
Fed.  577;  Ferriman  v.  P.,  128  111.  App. 
230.     See  U.  S.  v.  Huff,  206  Fed.  700. 
Order  to  show  cause  or  warrant  of  ar- 
rest  inav   issue   as   court    elects.      S.   v. 
Siobyr,  49  Or.  1,  88  P.  313. 
440-9     Oster  v.  P.,  192  111.  473,  61  N. 
E.  469,  56  L.  E.  A.  462;   S.   v.   Nicoll^ 
40  Wash.  517,  82  P.  895. 
Punish  on  motion  of  district  attorney 
for  criminal  contempt  in  ]iersistciit  por- 
iurv  blocking  inquiry.     U.  S.  v.  Apjiel, 
211  Fed.  495. 

Fonual  answer  may  be  filed  if  defend- 
ant so  elects.  Hammond  L.  Co.  v. 
Union,  149  Fed.  577. 
440-10  In  re  Johnson,  151  Fed.  207, 
SO  C.  C.  A.  259;  Emery  r.  S.,  78  Neb. 
.547,  in  N.  W.  374,  9  L.  R.  A.  (N.  S.), 
1124;  S.  V.  Eoot,  5  N.  D.  487,  67  N. 
W.  590,  57  Am.  St.  568;  S.  v.  Cruni,  7 
N.  D.  299,  74  N.  W.  992. 
440-11  Russell  v.  Judge,  136  Mich. 
(i24.  99  N.  W.  864. 

440-12  S.  V.  Harris,  14  N.  D.  501, 
10.-,  X.  W.  621. 

Discretionary  with  court  to  serve  inter- 
rofratories.  In  re  Slavin,  131  U.  S. 
267. 

Verified  return  to  rule  accepted  as  true 
if  not  challenged.  S.  f.  Farnum,  73 
S.  t.  193,  53  S.  E.  85. 
441-14  U.  S.  V.  Huff,  206  Fed.  700; 
O.-hler  V.  Levy,  168  111.  Ajip.  41,  af., 
256  ril.  178,  99  N.  E.  912;  Drady  r. 
Court,  126  la.  345,  102  N.  W.  115. 
Soo  Perry  v.  Kausz,  167  111.  App.  250. 
Changed  by  statute. — Ilerald-R.  Pub. 
Co.  r.  Lewis  (Utah),  129  P.  624. 
Rule  that  disavowal  of  imputed  intent 
relieves  party  applies  only  where  inten- 
tion to  injure  constitutes  gravamen  of 
offense.  In  re  Gorhani,  129  N,  C.  4S1, 
40  S.  E.  311.  Xo  application  where 
overt  acts  personallv  done.  U.  S.  r. 
Shipp.  203  U.  S.  563;  Emery  v.  S.,  78 
Neb.  547,  111  N.  W.  374,  9  L.  R.  A. 
(N.  S.)  1124.  In  Mississippi  it  will 
not  purge  constructive  contempt. 
O'Flvnn  f.  S.,  89  Miss.  850,  43  S.  S2, 
9  L.  R.  A.  (N.  S.)  1119.  See  as  favor- 
ing? rule  of  discharcre  under  aflidavit, 
U.  S.  f.  Carroll,  147  Fed.  947;  Earlv 
r.  P.,  117  111.  App.  608;  Fi.shback  r. 
S.,  131  Tnd.  304,  30  X.  E.  1088;  Ander- 
son r.  Co.,  34  Ind.  App.  100,  72  X.  E. 
277;  S.  V.  Henthorn,  46  Kan.  613,  26 
P.  937;  R.  r.  Vincent,  46  Kan.  618,  620, 
26  P.  939;  Percival  v.  S.,  45  Neb.  741, 


64  N.  W.  221,  50  Am.  St.  568;  Eosewater 
f.  S.,  47  Xeb.  630,  66  N.  W.  640;  Hay 
V.  Farnum,  73  S.  C.  193,  53  S.  E.  So. 
Contra,  Sloan  v.  P.,  115  111.  App.  84; 
Drady  r.  Court,  126  la.  345,  102  N. 
W,  115;  Marvin  v.  Court,  126  la.  3-55, 
102  N.  W.  119;  Globe  N.  Co.  v.  C, 
188  Mass.  449,  453,  74  N.  E.  682;  In  re 
Chadwick,  109  Mich.  588,  67  N.  W. 
1071;  Ty.  f.  Murray,  7  Mont.  251,  15 
P.  145;  Mackav  v.  S.,  60  Neb.  143, 
82   N.   W.  372;   In  re  Chartz,  29   Nev. 

110,  85  P.  352,  5  L.  R.  A.  (N.  S.) 
916;  In  re  Young,  137  N.  C.  .552,  50  S. 
E.  220;  Battle  v.  Co.,  72  S.  C.  322,  51 
S.  E.  873;  Coleman  v.  S.,  121  Tenn.  1, 
113  S.  W.  1045. 

In  Iowa  statute  gives  contemner  right 
to  file  exi)lanation  before  he  is  found 
giiiltv.  S.  V.  Court,  124  la.  1S7,  99 
X.  W.  712. 

441-15  Employers'  T.  Co.  v.  Council, 
141  Fed.  679;  Stull  v.  P.,  173  111.  Ai>p. 
512;  O'Brien  v.  P.,  216  HI.  354,  75 
N.  E.  108,  108  Am.  St.  219;  Anderson 
r.  Co.,  34  Ind.  App.  100,  72  N.  E.  277. 
In  a  court  of  chancery  afliilavits  pro 
and  con  will  ho  heard  as  well  as  any 
other  legal  evidence.     Hake  r.  P.,  230 

111.  174,  82  N.  E.  561.  And  so  in  a 
bankrujitcv  court.  In  re  Fellerman, 
J49  Fed.  244. 

441-16  Stull  r.  P.,  173  HI.  App.  512. 
441-19  Contra.  Schweer  r.  Brown, 
130  Fed.  32S,  04  C.  C.  A.  574;  In  re 
Lasky,  163  Fed.  99,  and  cases  cited. 
See  in  re  Johnson,  151  Fed.  207,  SO 
C.  C.  A.  259. 

Federal  courts  do  not  recognize  the 
common  law  rule  that  one  charged  with 
contempt  may  jiurge  himself  and  bo 
discharged  by  filing  a  sworn  answer 
denying  the  contempt,  but  they  leave 
the  question  to  be  determined  by  the 
proofs  on  the  hearing.  U.  S.  v.  Huff, 
206  Fed.  700. 

441-20  Matter  of  Depue,  185  N.  Y. 
60.  77  N.  E.  79S.  See  Burnett  r.  S., 
S  Okla.  Cr.  639,  129  P.  1110. 
4  41-22  U.  S.  V.  Carroll.  147  Fed. 
9-17;  Kovmert  r.  Smith,  5  Cal.  App.  380, 
90  P.  470;  Dradv  v.  Court,  126  la.  345, 
102  N.  W.  115;  Fellman  r.  Ins.  Co.,  116 
La.  733.  41  S.  53;  Ex  parte  Clark.  204 
Mo.  121,  106  S.  W.  990;  Ex  parte  Hed- 
den,  29  Nev.  352.  90  P.  737;  In  re 
Neiez,  54  Misc.  38.  104  N.  Y.  S.  505; 
Ex  parte  Terrell  (Tex.  Cr.),  95  S.  W. 
536;  Mvlius  r.  McDonald,  61  W.  Va. 
40.^,  .^6'S.  E.  602. 
See  McCaully   v.  U.  S.,  25  App.   Cas. 
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(D.  C.)   404;   Ex  parte  Sullivan   (Okla. 

Cr.),  138  P.  815. 

442-24     See   Battle   r.   Co.,   72   S.   C. 

•>•■>.>      -1     O      f     <~'\ 

442-27*  Hake  "r.  P.,  230  111.  174,  S2 
N.  K.  Ifil;  Forriinan  r.  P.,  iL'S  111.  Ai>i.. 
230;  Hrown  r.  Powors  (la.),  131  N.  W. 
73;  Bunting  r.  Powers,  144  la.  <i."),  Ijn 
N.  W.  079,  cit.  the  text;  Ferguson  r. 
Wheeler,  12G  la.  Ill,  101  N.  \V.  G3S; 
S.  r.  J^iober,  40  Or.  1,  88  P.  313. 
442-28  Ferriman  r.  P.,  I'JS  111.  A|.i'. 
230;  In  re  Dunn,  S5  Neb.  606,  121  N. 
W.  120. 

443-29  York  v.  S.,  89  Ark.  72,  115 
S.  \V.  9JS.  See  In  re  Providence  J.  Co., 
28  R.  I.  489,  69  A.  42S,  17  L.  R.  A. 
(N.  S.)  582. 

443-ai  U.  S.  r.  R.  Co.,  142  Fed.  176; 
Re.Miiort  r.  Smith,  5  Cal.  App.  380,  90 
P.  470;  Ex  parte  Shoitridge.  5  Cal.  App. 
371,  90  P.  47S;  Kantor  r.  Clerk,  lOS 
111.  App.  287;  Ex  parte  Shull,  221  Mo. 
623,  121  S.  W.  10;  Crites  v.  S.,  74  Neb. 
6«i7.   105   N.  W.  469. 

444-32  Carrigan  r.  U.  S.,  163  Fed. 
16,  S9  C.  C.  A.  494;  S.  v.  Edwards,  15 
S.  D.  383,  89  N.  W.  1011, 
See  Magu  r.  S.,  99  Miss.  83,  54  S.  802, 
for  interference  with  order  of  court, 
where  the  court  refused  to  jiunish 
where  guilt  was  not  shown  beyond  a 
reasonable  doubt. 

444-34     Regularity     of     proceedings 
jiresujned  if  record   silent.     Mahonev   r. 
S..   33   Ind.   App.   655,  72   N,   E.    151. 
444-35     Ex    j.arte    Nelson,    251    Mo. 
63.   157   S.  W.   794. 

444-36     Crites  v.  S.,  74  Neb.  687,  105 
N.    W.   469.      See    Ex   parte   Winn,    105 
Ark.  190,  150  S.  \\\  399. 
Statement  of  matters  that  occurred  in 
presence    of    judge    in    open    court    im 
ports    \eritv.      Mahonev    r.   S.,   33    Ind. 
All..  ^<'>=^'  "-  '^'-  K.  151." 
Bccord  must  set  out  facts  constituting 
contempt;   statement   of  conclusion   not 
enough.     Crites   r.   S.,   supra;   Ogden    r. 
P..   3    Neb.    (Cnof.)    '^'*C^.  93    N.   W.   203. 
Oullt  may  be  shown  bv  verified  answer. 
Ferrimrin   r.   P.,   12S   TJl.  Aj.p.  230. 
445-37      In  re  Davison,  143  Fed.  673; 
In   re  Cole,  144    Fed.   392,   75   C.   C.   A. 
330;    U.    S.    V.    Carroll,    147    Fed.    947; 
S.    r.    Court,    112    La.    1«2,    36    S.    315; 
Gordon   r.  S.,  73   Neb.  221,   102   N.  W. 
458.     See  U.  S.  r.  TIufT,  2nn  Fed.  700; 
Poirdexter  r.  S.  (Ark.).  159  S.  W.  197; 
Kemmerling   c.  S.,  89   Neb.  98,   130   N. 
W.  9H^. 
Not   evidence   or   basis  to   punish   for 


contempt  that  the  guardian  fails  to 
obey  a  judginent  to  pay  over  money 
to  ward  under  N.  Y.  C.  C.  P.,  $1241, 
subd.  4;  Collin  r.  Coflin,  161  App.  Div. 
215,  146  N.  Y.  S.  565. 
446-38  Lamberson  r.  Court,  151  Cal. 
I.'s,  91  P.  1(1(1,  I!  L.  R.  A.  (N.  S.)  619; 
P.  r.  Crogan,  178  111.  App.  314. 
If  court  directs  information  be  filed 
the  trial  will  take  usu:il  course,  and 
fimlings  will  be  tested  bv  evidence  in 
record.  Connell  V.  S.,  80  Neb.  296,  114 
X.  W.  294. 

446-39  Ferriman  r.  P.,  128  111.  App. 
230. 

Attorney's  disclaimer  of  contemptuouB 
manner  in  presence  of  court. —  E.v  parte 
Winn,  li)5  Arl<.  190,  l.-,0  S.  W.  399, 
1  17-40  Lack  of  malice  of  writer  of 
article,  and  that  pro|irietor  of  news- 
paper had  no  knowledge  of  article  is 
admissible  in  mitigation  of  punishment. 
Ex  parte  Nelson,  251  Mo.  03,  157  S.  W. 
794. 

448-45  See  In  re  Smith,  54  Colo. 
486,  131  P.  277. 

448-46  Jones  f,  U.  S.,  209  Fed.  583 
(C.  C.  A.);  Garrigan  r.  U.  S.,  163  Fed. 
16,  89  C.  C.  A.  494;  U.  S.  v.  Carroll, 
147  Fed.  947;  Sabin  r.  Fogarty,  70  PVd. 
482;  llerald-R.  Pub.  Co.  f.  Lewis 
(Utah),  129  P.  624. 

449-47  In  re  Fellerman,  149  Fed. 
244;  Drakeford  r.  Adams,  98  Ga.  722, 
2")  S.  K.  S33. 

Rules  of  evidence  applicable  to  civil 
cases  apply,  notwithstanding  element 
may  have  entered  into  art  nialung  it 
indictable,  not  being  alleged  nor 
proved.  Flannery  v.  P.,  225  111.  62,  71, 
80  N.  E.  60. 

449-49  Sec  P.  r.  Grogan,  178  111. 
App.   314. 

450-50  Tn  re  Young.  137  N.  C.  552, 
50  S.   E.   220. 

Language  of  article  unambiguous. — Pub- 
lislier  conclusively  prcsiiincNJ  to  have 
meant  what  he  stated.  Ex  jiarte  Nel- 
son. 251  Mo.  63,  157  S.  W.  794. 
450-51  P.  V.  Newburger,  98  App. 
Piv.  92,  90  N.  Y.  S.  740;  Wright  V. 
Suydam  (Wa.sh.),  140  P.  578. 
Cnntm,  whether  contempt,  civil  or  crim- 
inal, if  imprisonment  mav  result.  New 
.Tersov  P.  Co.  r.  Martin,  166  Fed.  MIO. 
See  Garrigan  r.  U.  S.,  163  Fed.  16,  89 
r.  (\  A.  4:m. 

450-52  r.  S.  V.  Collins,  146  Fed.  553. 
Cnntrn.  S.  r.  Sieber,  49  Or.  1,  88  P. 
313,  dxsap.  Ex  parte  Gould,  99  Cal.  360, 
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33  P.  1112;  S.  1-.  Reilly,  40  Wash.  217, 

82  P.  2S7. 

450-53     Patterson  v.   Council,  31  Pa. 

Super.    112;    Smith   f.   Smith,    77    S.    C. 

67,  ')7  S.  E.  666. 

450-54     See     Hammond     L.     Co.     v. 

Union,  149  Fed.  577. 

450-55     Seastream    v.    Co.,   72    N.    J. 

Eq.  377,  65  A.  9S2;  P.  v.  Marr,  88  App. 

Div.  422,  84  N.  Y.  S.  965. 

451-58     Later  acts  than  that  charged 

cannot  be  shown.     Otillio  r.  Otillio,  119 

La.    965,    44    S.    799;    S.    v.    Court,    112 

La.    182,   36    S.   315;    Ansley   v.   Stuart, 

119  La.  1,  43  S.  892. 

Other    acts    cannot    be    shown    unless 

pleaded.     S.   r.  Sieber,  49  Or.  1,  88   P. 

313. 

451-59     Violations       of       injunction 

after  attachment  issued  may  be  shown 

if  defendant  will   not  be  surprised.     S. 

r.    McCarlcy,    74    Kan.    874,    87    P.    743. 

Second    violation    of    injunction    cause 

for    increasinj;    fine,      Westinghouse    t*. 

Christcnsen,  130  Fed.  735. 

451-60     Admission   by  silence.    Tooz- 

er  r.  S.,  5  Neb.  (Unof.')   182,  97  N,  W. 

584;   Nebraska,  etc.  Soc.  v.  S.,  57  Neb. 

765,  7S  N.  W.  267. 

452-65     S.   V.   Harris,   14   N.   D.   501, 

105  N.  W.  621. 

452-69     Warner    v.    Martin,    124    Ga. 

387,    52    S.    E.    446;    O'Neil    v.   P.,    113 

HI.  App.   195;   Dradv  f.   Court,   126  la. 

345,  102  N.  W.  115;  Davidson  f.  Mun- 

Bey,  29  Utah  181,  80  P.  743. 

Violated  decree  need  not  be  in  evidence 

if    referred    to    in    statement    of    facts. 

Sawver   r.   Oliver,   144  la.   3S2,   l!:2    N. 

W.  950. 

452-70     Otis  f.   Court,    148   Cal.   129, 

82  P.  853. 

452-72     Misstatement   of   conclusions 

of  court,  a  conteni]>t.     In  re  Providence 

J.  Co.,  28  R.   1.   489,  68  A.  428,   17   L. 

R.  A.  (N.  S.)  582. 

452-74     See  Ex  parte  Nelson,  251  Mo. 

63,   1.-7  S.   W.   794. 

453-75     Fellman   r.  Ins.  Co.,  116  La. 

723,   41    S.   49;    S.   v.  Court,   37   Mont. 

590,  97  P.  1032. 

Under   statute   lanpuape   must   be   spe- 

cifiially   ndijressed    to   judge.      Yoder    f. 

C.,  107  \-i.   ^-23,  57  S.  "e.  581. 

Matter  pending  in  court. — Immaterial, 

wlure     imblication     attacks     court     or 

judge,    whether    case    pending    at    time 

matter    published.      Ex    parte    McLeod, 

120  Fed.  130;  S.  r.  Shepherd.  177  Mo. 
205,  76  S.  W.  79;  Ex  parte  Moore,  63 
N.  C.  397;  Burdett  v.  C,  103  Va.  838, 


48  S.  E.  878.  Contra,  Ex  parte  Green, 
46  Tex.  Cr.  576,  81  S.  W.  723. 
454-78  Trial  need  not  be  in  prog- 
ress nor  immediately  to  take  place  if 
indictment  found.  Globe  Co.  l".  C,  18s 
Mass.  419,  74  N.  E.  682. 
In  England,  immaterial  indictment  not 
found.  Rex  r.  Parke,  (1903)  2  K.  B. 
432. 

455-80  In  re  Fite,  11  Ga.  App.  665, 
76  S.  E.  397. 

455-83     Distinctions     between     criti- 
cism   and    defamation. —  MiDougall    r. 
Sheridan,   23   Ida.   191,   128   P.  9.j4. 
457-87     See  S.  f.  Shepherd,  177  Mo. 
205,    76   S.    W.   79. 

457-88  Ex  parte  Shortridge,  5  Cal. 
App.  371,  90  P.  478;  Christian  H.  r. 
P.,  223  111.  244,  79  N.  E.  72;  P.  v. 
Cochran,  149  111.  App.  369;  Carr  v. 
Court,  147  la.  663,  126  N.  W.  791 
(changed  conditions);  Coffey  v.  Gam- 
ble, 117  la.  545.  91  N.  W,  8*13;  Junius 
Hart  P.  H.  v.  Ingman,  119  La.  Kil7, 
44  S.  850;  Ex  parte  McRae,  45  Tex. 
Cr.  2S5,  77  S.  W.  211;  Porter  v.  S.,  16 
Wyo.  131,  92  P.  3«;5. 
Intent  of  publisher  is  no  defense  where 
article  is  contcmiduous  per  se.  Mc- 
Doui.'all  V.  Sheri.lan,  23  Ida.  lOl',  12S 
P.  954. 

Not  a  defense  to  injunction  that  plain- 
tiff resorted  to  a  sul>terfuge  to  ascer- 
tain whether  defendant  was  obeying 
writ.  Ex  parte  Cash,  50  Tex.  Cr.  623, 
99  S.  W.  1118. 

457-90  A  conviction  of  contempt  in 
another  case  jMMiding  in  same  court  is 
no  bar  to  the  maintenance  of  this  case. 
Cohen  r.  Plumtree,  170  111.  App.  311. 
457-91  American  L.  Co.  f.  Co.,  134 
Fed.  129;  Drew  r.  Hogan,  26  App.  Cas. 
(D.  C.)  55;  S.  v.  McGahey,  12  N.  D. 
535,  97  N.  W.  865;  S.  r.  Scarborough.  70 
S.  C.  288,  49  S.  E.  860;  S.  r.  Pender- 
gast,  39  Wash.  132,  81  P.  324;  Pow- 
hatan C.  &  C.  Co.  r.  Ritz,  60  W.  Vn. 
395,   56   S.    E.    257. 

An  afladavit  must  show  facts  consti- 
tuting a  contemjtt  or  court  has  no  jur- 
isdiction. Strain  r.  Suj).  Ct.  (Cal.),  142 
P.  62. 

Lack  of  jurisdiction  of  contempt  pro 
ceeding,  a  defense.  Otis  «".  Court,  MS 
Cal.  129,  82  P.  853;  Rogers  r.  Court. 
145  Cal.  88.  78  P.  344;  Hutton  v.  Court. 
147  Cal.  156.  SI  P.  409;  Roberson  r. 
P.,  10  Colo.  119.  90  P.  79;  Ex  parte 
Hedden.  29  Nev.  352.  90  P.  737;  S.  r. 
Newton.  16  N.  D.  151.  112  N.  W.  52. 
458-92     In  re  Johnson,  151  Fed.  207, 
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80  C.  C.  A.  2.'0;  Lewis  r.  Pouk,  l."4  Fo.l. 
273,  83  C.  C.  A.  211;  P.  r.  Foonau^'hty, 
51  Misc.  4CS,  101  N.  Y.  S.  700;  Ex  parto 
Garza,  50  Tox.  Cr.  10(5,  9.5  S.  W.  1059; 
S.  r.  Peterson,  29  Wash.  o71,  70  P.  71. 
458-9:J  r.  S.  r.  B.  Co.,  142  Fed.  170; 
Ex  i>arto  Kobinson,  144  Fed.  835,  73 
C.  C.  A.  663;  Pitcock  v.  S.,  91  Ark. 
527,  121  S.  W.  742;  Tebbetts  r.  P.,  31 
Colo.  461,  73  P.  869;  Baohman  r.  Har- 
rington, 184  N.  Y.  458,  77  N.  K.  ()."j7; 
Lindsay  r.  Allen,  113  Tenn.  517,  82  «. 
^V.  648;  Gulf,  etc.  R.  Co.  v.  Co.,  37 
Tox.  Civ.  334,  S3  S.  W.  1100. 
-158-94  Ex  parte  Fullen  (X.  M.), 
12S  P.  64;  In  re  Depue,  ISo  N.  Y.  60, 
77  N.  E.  798;  P.  r.  Warner,  51  Hun  53, 
3  N.  Y.  S.  76S,  125  N.  Y.  746,  37  N.  E. 
407  (off",  on  opinion  below);  S.  v.  Pen- 
derpast,  39  Wash.  132,  81  P.  324. 
458-95  Mellonrv  r.  S.,  91  Miss.  562, 
44  8.  S31,  16  L.  R.  A.  (N.  S.)  1062. 
459-96  In  re  Skolly,  109  App.  Div. 
5S.  1).-)  X.  Y.  S.  1076;  Jones  v.  Burgess, 
TOO  Apj).  Div.  SSS,  96  N.  Y.  S.  873. 
459-97  U.  S.  r.  Price,  1  Alaska  204; 
Gardiner  v.  Ross,  19  S.  D.  497,  104  N. 
W.    220. 

459-98  Order  to  show  cause  why 
decree  should  not  be  modified  sus- 
pends decree  and  defendant  is  not  in 
contempt  for  non-compliance  with  it. 
Comstock  r.  Comstock,  49  Misc.  599, 
99   X.   Y.  S.   1057. 

459-1  Huttig  S.  &  D.  Co.  r.  Fuelle, 
143  Fed.  363;  Blake  r.  Xesbet,  144 
Fed.  279;  Ro.lgers  r.  Pitt,  89  Fed.  424; 
Meeks  r.  S.,  SO  Ark.  579,  98  S.  W.  378; 
Smith  r.  Schlink,  44  Colo.  200,  99  P. 
566;  Franklin  Union  r.  P.,  220  111.  355, 
367,  77  X.  E.  176;  Flannerv  v.  P.,  225 
111.  62,  80  X.  E.  60;  O'Brien  v.  P., 
216  111.  3.54,  75  N.  E.  108,  108  Am.  St. 
219;  Christian  II.  v.  P.,  223  111.  244, 
79  X.  E.  72;  Butler  v.  Champlin,  124 
111.  App.  29;  Swedish  Am.  T.  Co.  r. 
Co.,  208  111.  562,  70  X.  E.  70S;  Kanter 
r.  Clerk,  108  111.  App.  287;  Perrv  r. 
Pernet,  165  Ind.  67,  74  X.  E.  609; 
Smith  r.  Miller,  2S  Kv.  L.  R.  1205; 
91  S.  W.  1140;  Miles 'r.  S.,  74  Xeb. 
6S4,  105  X.  W.  301;  Village  of  Havpr- 
strom  r.  Bckerson,  158  App.  Div,  419, 
143  X.  Y.  S.  667;  Lawson  r.  Tvler,  98 
App.  Div.  10,  90  X.  Y.  S.  ISs';  In  re 
Spies,  92  App.  Div.  175,  86  X.  Y.  S. 
1043;  S<-hweig  r.  Schweig,  107  X.  Y.  S. 
905:  Ft.  Worth  D.  Club  r.  Assn.,  56 
Tex.  Civ.  162,  121  S.  W.  213;  Lvtle  v. 
R.  Co.,  41  Tex.  Civ.  112,  90  S.  W.  316; 
Ex   parte   Breeding    (Tex.    Cr.),   90    S. 


W.  634;  Gulf,  etc.  R.  Co.  r.  Co.,  37  Tox. 
Civ.  334,  83  S.  W.  1100;  S.  r.  Xicoll,  40 
Wash.  517,  82  P.  S95;  Vilter  Mfg.  Co. 
r.  Humphrev,  132  Wis.  587,  112  X.  W. 
1095,  13  L.'R.  a.  (X.  S.)  591. 
But  see  I'owers  r.  Phillips,  16()  111.  App. 
107. 

Invalidity  of  order  against  remarriage 
in  a  divorce  docico  is  c()iii|ilcte  dd'cimo 
to  cliargo  of  contempt  for  its  violation. 
People  r.  Prouty.  (111.),  104  X.  E.  387. 
464»-3  Seaward  r.  Paterson,  (1S97)  1 
Ch.  D,  545,  66  L.  J.  Ch.  2()7;  Diamond 
D.  &  M.  Co.  r.  Kelley,  130  Fed.  893; 
llutchins  r.  Munn,  28  App.  Cas.  (D. 
C.)  271;  Stolts  V.  Tuska,  82  App.  Div. 
81,  81  X.  Y.  S.  638;  P.  r.  Marr,  88  App. 
Div.  422,  S4  X.  Y.  S.  965. 
Assertion  of  rights  under  decree  makes 
assorter  a  j>arty  to  it  tliough  its  terms 
extend  onlv  to  formal  jiarties,  S.  '. 
Court,  34  Mont.  258,  86  P.  798. 
460-4  Heinze  v.  Co.,  129  Fed.  274, 
63  C.  C.  A.  388;  Lowenthal  r.  Hodge, 
105  X.  Y.  S.  120;  Stolts  f.  Tu.ska,  supra; 
Lvtle  r.  R.  Co.,  41  Tex.  Civ.  112,  90  S. 
W.  316. 

460-5  Allis  C.  Co.  r.  Union  ,150  Fe<L 
155;  Emplovers'  T.  Co.  r.  Council,  141 
Fed.  679;  Huttig  S.  &  D.  Co.  v.  Fuelle, 
143  Fed.  363;  O'Brien  r.  P.,  216  111. 
354,  75  X^.  E.  108,  108  Am.  St.  219; 
Sloan  V.  P.,  115  111.  App.  84;  Anderson 
r.  Co.,  34  Ind.  App.  100,  72  X.  E.  277: 
P.  r.  Marr,  181  X.  Y.  463,  74  X.  E. 
431;  Vilter  Mfg.  Co.  r.  Humphrey, 
132  Wis.  587,  112  X^  W.  1095,  13  L.  R. 
A.   (X.  S.)   591. 

Individual  members  of  unincorporated 
labor  organizations  may  be  i)unished 
for  contempt  committed  by  it.  Patter- 
son V.  Council,  31  Pa.  Super.  112;  P.  V. 
Marr.  181  X.  Y.  463,  74  X.  E.  431. 
In  New  York,  because  of  statute,  in- 
junction has  less  scope  than  in  many 
jurisdictions.  See  Rigas  r.  Livingston, 
178  X.  Y.  20,  70  X.  E.  107. 
461-6  Davis  r.  Co.,  150  X^  C.  84,  63 
S.   E.  178. 

461-7  Diamond  D.  &  M.  Co.  v.  Kel- 
lev,  130  Fed.  893;  Janncy  v.  Pancoast, 
124    Fed.    972. 

Injunction  against  individuals  does  not 
aflcct  them  in  their  ollicial  capacities. 
Public  S.  Co.  r.  Do  Grote,  70  X.  J. 
F.(\.   454,  62  A.  65. 

461-8     See  In   re  Banning,  108   App. 
Div.    12,   95   X.  Y.  S.   467. 
462-9     Egilbert  r.  Court,  6  Cal.  App. 
190,  91   P.  748;  Bauter  t?.  Court,  6  Cal. 
App.   195,  91  P.   74S. 
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462-10  Ex  parte  S.,  1G2  Ala.  ISl, 
50  S.   143. 

4612-11  In  re  De  Forest  etc.  Co.,  154 
Fed  81;  Young  v.  Rothrock,  121  la. 
588,  96  N.  W.  lIOo;  S.  t.  Ilgner,  81 
Kan.  203,  105  P.  14;  Davis  C.  Co.  v. 
Co.,  157  Mich.  102,  121  N.  W.  292 
(verbal  order);  Terry  r.  S.,  77  Xeb. 
612.  110  N.  W.  733;  Mocksville  Lodge 
r.  (iibbs,  159  N.  C.  66,  74  S.  E.  743. 
Jailer  who  refuses  to  deliver  prisoner 
under  advice  of  judge  not  guilty 
though  he  violated  order  of  court  of 
co-ordinate  jurisdiction  with  that  over 
which  judge  presided,  which  order  is- 
sued pursuant  to  mandate  of  highest 
state  tribunal.  Boone  v.  Eiddle,  27 
Ky.  L.  R.  828,  86  S.  W.  978. 
Intent,  essential  element.  Hutton  r. 
Curt,  147  Cal.  156,  81  P.  409. 
46S-12  In  re  De  Forest,  etc.  Co.,  154 
Fed.    81. 

463-13  In  ro  Seitz,  56  Misc.  616,  107 
N.  Y.  S.  593. 

463-14  Encyclopaedia  B.  Co.  v. 
Assn.,  130  Fed.  493;  Siegert  i\  Eiseman, 
157  Fed.  314;  Watertown  P.  Co.  v. 
Place,  51  App.  Div.  633,  64  N.  Y.  S. 
673. 

No  defense  that  defendant  acted  in 
good  faith  and  no  damage  resulted  to 
plaintiff  although  such  matters  are  con- 
sidered in  mitigation  of  punishment. 
Bed  River  V.  B.  Corp.  r.  Grand  Forks 
(N.  D.).  146  N.  W.  876,  878. 
Injunction  restraining  intimidation  of 
workmen  violated  by  casual  observa- 
tion. See  Ideal  Mfg.  Co.  f.  Ludwig, 
149  ^li.h.  133,  112  N.  W.  723. 
463-15  Encvclopaedia  B.  Co.  r.  Wer- 
ner, 172  Fed."  1012.  See  U.  S.  r.  R. 
Co.,  142  Fed.  176. 

Good  faith  presiuned  in  case  of  a  mu- 
nicijiality  where  methods  of  carrying 
out  order  much  at  its  discretion. 
Sponenburg  v.  Gloversville,  46  Misc. 
290.  94  N.  Y.  S.  264. 
464-20  "The  mandate  should  be  so 
clearly  expressed,  when  api)liod  to  the 
act  complained  of,  that  the  violation 
must  appear  by  reasonable  certaintv. " 
Sanl  r.  R.  Co.,  106  N.  Y.  S.  996. 
464-22  Seaatream  v.  Co.,  (N.  J. 
Eo.),  61   A.  1041. 

464-23  Blaise  v.  Co.,  124  La.  979,  50 
S.  816. 

464-24  Queen  i\  Green,  170  Fed. 
611;  Bowkor  r.  TTaight,  146  Fed.  256; 
In  re  Tlome  D.  Co.,  147  Fed.  538;  S. 
r.  Richardson,  125  La.  644,  51  S.  673; 
Stolts   r.   Tuska,   82   App.   Div.   81,   81 


X.  Y.  S.  638;  S.  v.  X'icoll,  40  Wash. 
517,  82  P.  895. 

Understanding  between  counsel  and 
court  cannot  be  prove<l.  Buck  v.  Pow- 
ers (la.),  121  X.  W.  1042. 
464-25  Westinghouse,  etc,  Co.  r.  Co., 
128  Fed.  747;  Carr  v.  Court,  147  la, 
663,  126  X^.  W.  791;  Coffey  v.  Gamble, 
117  la.  545,  91  X.  W,  813;  Young  v. 
Rothrock,  121  la.  588,  96  X.  W.  1105; 
S.  V.  Richardson,  125  La.  644,  51  S.  673; 
Stolts  V.  Tuska,  82  App.  Div.  81,  81  X. 
Y.  S.  638;  Ft.  Worth  D.  Club  v.  Assn., 
56  Tex.  Civ.  162,  121  S.  W.  213. 

465-27  Opinions  of  lawyers  as  to 
validitv  of  process,  incompetent.  Leber 
1-.  U.  S.,  170  Fed.  881,  96  C.  C.  A.  57. 
465-28  Meeks  v.  S.,  80  Ark.  579,  98 
S.  W.  378. 

465-29  Powhatan  C.  &  C.  Co.  r, 
Ritz,  60  W.  Ya.  395,  56  S.  E,  257;  S. 
r.  Harness,  42  W,  Va,  414,  26  S,  E. 
270. 

466-31  Young  r.  Rothrock,  121  la. 
588,  96  X.  W.  1105;  S.  v.  Xicoll  40 
Wash.  517,  82  P,_  89.5,  See  Westing- 
house,  etc,  Co,  f.  Co,,  128  Fed,  747; 
Louisville  &  X.  R,  Co.  v.  Co.,  31  Ky. 
L.  R.  729,  103  S.  W.  269, 
Substantial  compliance  in  abatement  of 
nuisance  mav  be  .sliown,  Saal  v.  R. 
Co.,  106  X.  Y.  S.  996, 
466-33  Effect  given  modification  of 
Older  by  agreement  of  parties.  Good- 
sell  V.  Goodsell,  94  App.  Div.  443,  88 
X.  Y.  S.  161. 

466-34  Am.  T.  Co.  v.  Wallis,  126 
Fed.  464,  61  C.  C.  A.  342;  In  re  Gold- 
farb,  131  Fed.  643;  Zippe  v.  Zippe,  143 
111.  App.  638;  Perry  r.  Pernet,  165  Ind, 
67,  74  X,  E,  609;'  McHenry  v.  S.,  91 
Miss.  562,  44  S.  831.  16  L.  R.  A.  (X.  S.) 
1062;  S.  f.  Court,  37  Mont.  485,  97  P. 
841;  Hershenstein  r.  Hahn,  77  X,  J. 
L.  39,  71  A.  105;  Grant  f,  Co.,  125 
App.  Div.  833,  110  X.  Y.  S.  253;  Law- 
son  i:  Tvler,  98  App,  Div,  10,  90  X. 
Y,  S.  188;  Camden  r.  Safe,  etc.  Co. 
(Va.),  78  S.  E.  596;  Holcomb  r.  Hol- 
comb,  53  Wash.  611,  102  P.  653. 
Comp.  Cahzin  v.  Cahzin,  112  X.  Y,  S. 
525,  See  S,  r.  Court,  31  Mont,  511,  79 
P.  13,  only  relief  because  of  disability 
lies  in  obtaining  modification  of  order. 
Inability  to  produce  books  because  not 
having  possession  of  them. — -In  re  Iron- 
clad Mf?.  Co.,  20]  Fcl.  66,  119  C.  C. 
A.  404. 

467-35  ^lorrison  v.  Blake,  33  Pa. 
Super.   290. 
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Financial  inability,  arising;  from  re- 
fusal to  work,  is  a  ilofonso.  Wohb  »'. 
\\\>hh,  140  Ala.  2(52,  37  S.  9G. 
467-U6  Ri'lfsi'liiioider  r.  Rcifschnei- 
tlor,  211  111.  !i2.  SS)  N.  K.  2.*)');  Motlifaiiv 
r.  Ju-iye,  142  Mich.  r»2S,  lOG  N.  W.  147*; 
Lawaoii  r.  Tvlor,  9S  App,  Div.  10,  DO 
X.    V.    .'^.    1S«5. 

Question  of  ability  only  arises  on  nio- 
tioii  to  (lisiiiarjio  coateninor.  Sohmohl 
r.  riiillips,  13S  App.  Div.  279,  122  N. 
Y.  S.  974;  Tvpothetae  r.  Union,  138 
App.  Div.  293"  122  N.  Y.  S.  1)7.").  Un- 
corroborated ntlitlavit  of  eonteninor  con- 
cerning inability,  not  cau.so  for  dis- 
charpe.  In  re  Canakos,  60  Misc.  G3, 
111    N.   Y.  S.  601. 

4GS-a9  In  ro  Johnson  Co.,  1.11  Fed. 
2n7.  SO  C.  C.  A.  2.')9. 
4G8-44»  P.  r.  Feenauphtv,  .'31  Mise 
46S,  101  X.  Y.  S.  700;  Kalmanowitz 
r.  Kalmanowitz,  lOS  App.  Div.  296,  9.1 
N.  Y.  S.  627;  Conklin  r.  Conklin,  113 
App.  Div.  743,  99  X.  Y.  S.  310;  Am. 
M.  Co.  r.  Sire,  103  App.  Div.  396,  92 
N.  Y.  S.  10S2;  Ger.son  r.  Berti,  87  X. 
Y.  S.  4.18;  General  E.  Co.  r.  Sire,  88 
App.  Div.  498,  8.1  X.  Y.  S.  141;  S.  v. 
Downing,  40  Or.  309,  58  P.  863,  66  P. 
917. 

4G8-41  Grant  r.  Greene,  121  App. 
Div.  7.16.  10(5  X.  Y.  S.  532;  P.  i\  Fee- 
naughty,  51  Misc.  468,  101  N.  Y.  S. 
700;  S.  f.  McGahey,  12  N.  D.  535,  97 
N.    W.    861. 

Doing  what  is  forbidden  with  knowl- 
ed;,'e  process  has  issiicl  and  j»reventing 
its  service,  a  contempt.  S.  r.  Court,  33 
Mont.  359,  83  P.  641. 
Ignorance  of  verbal  order  may  excuse 
onic.T.  Richards  r.  U.  S.,  i26  Fed. 
10.-,  01  r.  C.  A.  161. 
Service  of  orders  on  attorney  good  if 
court  has  jurisdiction.  Grant  r.  Greene, 
supra.  Contra,  if  no  jurisdiction  of 
person.  In  ro  Depue,  185  X'.  Y.  60,  77 
X.    K.   798. 

468-12  Blake  r.  Xcsbot,  144  Fed. 
279;  Bitter  r.  Ulman,  78  Fed.  222,  24 
C.  C.  A.  71 ;  Seattle  B.  &  M.  Co.  r.  Han- 
sen,  144  Fed.  1011;  Westinghouse,  etc. 
Co.  r.  Co.,  130  Fed.  735;  In  re  Wilk, 
155  Fed.  943;  Pitcock  r.  S.,  91  Ark. 
527,  121  S.  W.  742;  Anderson  r.  Hall, 
128  Ga.  525,  58  S.  E.  43;  Bunting  v. 
Powers.  144  la.  65,  120  N.  W.  679;  In 
re  Coggshall,  100  Mo.  App.  585,  75  S. 
W.   I<i3. 

Clerical  error  in  injunction  does  not  ex- 
cuse violation.  Ex  parte  Testard,  101 
Tex.  250,  106  S.  W.  319. 


lGS-43     S.  r.  Court,  29  Mont.  230,  74 

I'.     112. 

I(t8-l-t  Westinghouse,  etc.  Co.  r.  <  ■ 
IJs  Fed.  747;  S.  r.  Court,  112  La.  1- 
3C)  S.  315. 

468-15  Informal  dissolution  of  in- 
Junitioii  mav  be  shown.  (.'olTey  v.  Gam- 
ble. 117  la.  .145,  91  X.  W.  813. 
469-46  Ex  parte  Xelson,  251  Mo. 
(!;'.,  117  S.  \V.  794.  Unintentional  error 
in  j>ublishing  reports  of  court  ]>roceed- 
ings,  not  a  <lcfense.  In  re  Providence 
J.  Co.,  28  R.  I.  489,  68  A.  428,  17  L. 
R.  A.   (X.  S.)   582. 

469-47  Ex  parte  Nelson,  251  Mo.  63, 
1.17  S.  W.  794. 

469-50  Ex  parte  Nelson,  251  Mo.  63, 
117   S.   \V.   794. 

47<>'52  Where  matter  is  abusive  or 
insulting,  evidciK  t>  language  used  wa8 
iustifiod,  not  admissible.  S.  v.  Reid, 
lis  La.  827,  43  S.  4.15. 
Truth  of  published  matter  immaterial 
when  it  was  calculatcil  to  influenco 
result  of  pending  case.  Hughes  r.  Ty., 
10  Ariz.  119,  ^'i  P.  1058,  6  L.  R.  A. 
(X\  S.)  572;  Globe  X.  Co.  r.  C,  188 
Mass.  449.  74  X.  E.  682, 
Intent  immaterial. — Globe  N.  Co.  r.  C, 
supra;  Telegram  X'.  Co.  v.  C,  172  Mass. 
294.  12   X.   E.   445. 

470-53  In  re  Cashman,  168  Fed.  100^ 
(must  be  shown  bevond  reasonable 
doubt");  Hatfield  r.  Kiiig,  131  I-Vd.  791; 
Rutledge  r.  Waldo,  94  Fed.  265;  Her.ald- 
R.  Pub.  Co.  r.  Lewis  (Utah),  129  P. 
624. 

Evidence  suflScient. — .Muminum  Cast- 
ii!j:s  Co.  r.  Local  Xo.  84,  I.  M.  U.,  197 
Fed.    221. 

Evidence  insufficient. — Omeliah  r.  !Mfg. 
Co..   191   Fed.  539. 

47<)-o4  In  re  Stavrahn,  174  Fed. 
330,  98  C.  C.  A.  202;  Lon.lon  G.  &  A. 
Co.  V.  Doyle,  134  Fed.  125;  In  re  Cash- 
man,  168  Fed.  1008;  Zippo  r.  Zippe,  143 
111.  App.  638;  In  re  Strong.  Ill  App. 
Div.  281,  97  N.  Y.  S.  419.  off.,  without 
opinion,  186  N.  Y.  584,  79  N.  E.  1116; 
In  re  Geyer,  02  Misc.  443,  116  X.  Y.  8. 
800;  Croft  t.  Croft,  77  Wash.  620,  138 
P.     6. 

"Inability  to  produce  certain  books." 
In  re  Ironclad  Mfg.  Co.,  201  Fed.  66, 
119    C.    C.    A.    404. 

It  is  prima  facie  evidence  of  contempt 
to  fail  to  comply  with  order  to  pay 
alimony,  and  defendant  must  show  in- 
abilitv".  ShafTner  r.  ShafTner,  212  III. 
492.  72  N.  E.  447. 
471-55     Jones  r.  U.  S.,  209  Fed.  585 
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(C.  C.  A.);  Tn  re  Mize,  172  Fed.  94o 
(referee's  order);  Am.  T.  Co,  v.  Wallis, 
126  Fed.  464,  61  C.  C.  A.  342;  In  ro 
Goldfarb,  131  Fed.  643;  General  E.  Co. 
V.  McLaren,  140  Fed.  876;  Ilollistcr  v. 
P.,  116  111.  App.  338;  Connell  v.  S., 
80  Neb.  296,  114  N.  W.  294;  Saal  v. 
R.  Co.,  106  N.  Y.  S.  996;  Kidd  v.  Corp., 
113  Va.  612,  75  S.  E.  145. 
471-56  Sawyer  v.  Hutchinson,  149 
la.  93,  127  N.'W.  1089;  Carr  v.  Court, 
147  la.  663,  126  N.  W.  791;  S.  v.  Har- 
ris, 14  N.  I).  501,  105  N.  W.  621. 
47t-57  In  re  Davison,  143  Fed.  673; 
Wells  r.  Court,  126  la.  340,  102  X.  W. 
106;  Sullivan  V.  Co.,  222  Pa.  72,  70  A. 
775.  Evidence  must  lie  clear  and  con- 
clusive. S.  r.  Small,  49  Or.  595,  90  P. 
1110. 

471-59  Shaffner  v.  Shaffner,  212  HI. 
492,  72  N.  E.  447;  S.  v.  Morton,  91 
Kan.  908,  139  P.  409;  Greenber*,'  f. 
Polanskv,  140  App.  Div.  326,  125  N. 
Y.   S.    176. 

472-60  Preponderance  of  evidence 
suHi.i.nt.  O'Biion  v.  P.,  216  111.  354, 
75  X.  E.  108;  McBride  i\  P.,  225  111. 
315,  SO  N.  E.  306. 

472-61  Stuart  r.  Revnolds,  204  Fed. 
709.  See  In  re  Kahn,  204  Fed.  581  (C. 
C.  A.),  and  vol.  2,  p.  806,  n.  98;  also  p. 
807,  n.  1,  and  sujqdonient  thereto. 
472-62  Evidence  insufficient  to  show 
contempt. — In  re  Ironclad  Mfjr.  Co.,  201 
Fo.i.  iiO.  119  0.  C.  A.  404;  Ex  parte 
Winn,  in.-;  Ark.  190,  150  S.  W.  399. 
472-66  Sufficient  evidence  to  con- 
vict of  wilful  contempt  in  imblication 
on  decision  of  court  (McDou<,'all  r. 
Sheridan,  23  Ida.  191,  128  P.  954),  to 
prove  contempt  in  violation  of  habeas 
corjius  .iud<,'mont  C^^rawford  r.  Man- 
niii!,'  (Ga.  Ai)p.),  76  S.  E.  771),  of  viola- 
tion of  in.junctional  order.  Kod  River 
Vallev  R.  Corp.  r.  Grand  Forks  (N. 
I>.^.  146  X.  W.  876. 
Defendant  has  right  to  be  confronted 
with  witnesses  ajrainst  him.  Staloy  r. 
Realtv  Co.  (N.  J.),  90  A.  1042. 
474-67  Coon  v.  S.  (Ala.  App.),  65  S. 
911. 

475-69  Crocker  v.  Conrev,  140  Cal. 
213.  73  P.  1006;  Jones  v.  Mould,  151 
In.  51)9,  132  X.  W.  45. 
Master  in  bankruptcy  may  compel  tes- 
timony (In  rt'  .\ntomatic  M.  <  o.,  204 
Fed.  334),  or  ])rotluction  of  books.  In 
re  Ironclad  Mfjr.  Co.,  201  Fed.  66,  119 
G.   ('.    \.   404. 

475-72  See  Ormond  v.  Pall,  120  Ga. 
916,  48  S.  E.  383. 


476-74  Ferriman  v.  P.,  128  111.  App. 
230;  111  re  Archer,  134  Mich.  40S,  96 
X.    W.    442. 

476-77  See  Ex  parte  Caldwell,  13S 
Fe<l.  487,  rev.  on  another  question,  Car- 
fer  r.  Caldwell,  2ih)  V.  S.  293. 
4  77-79  County  board  of  equalization. 
Kx  jiarte  Sanford,  236  ]Slo.  ^'i^'io,  139  6. 
W.    376. 

478-80  Llewellyn's  Case,  13  Pa.  C. 
C.   126. 

478-81  Ex  parte  Schoepf,  74  O.  St. 
1,  77  X.  E.  276. 

State  treated  as  valid  for  more  than 
half  a  century.  Ex  parte  Alexander, 
163  Mo.  App.  615,  147  S.  W.  521. 
478-82  In  re  Butler,  76  Xeb.  267,  107 
X.  W.  572.  See  Mclntyre  v.  P.,  227 
III.  26.  81  X.  E.  33. 
478-86  Ferriman  r.  P.,  128  111.  App. 
230;  S.  V.  Dalton,  43  Wash.  278,  86  P. 
590. 

478-87  In  re  Farkas,  204  Fed.  343. 
479-9(>  McSwane  r.  Foreman,  167 
In.l.  171,  78  N.  E.  630. 
Failure  to  appear  before  grand  .jury, 
direct  contempt.  Ferriman  v.  P.,  128 
111.   App.   230. 

479-91  Overend  v.  Court,  131  Cal. 
280,  63  P.  372. 

479-93  Epilbert  r.  Court,  6  Cal.  App. 
190,  91  P.  748;  Consolidated  C.  Co.  f. 
Jones,  120  111.  App.  139. 
Resignation  of  one  who  was  a  cor- 
porate ollicer,  competent  to  show  in- 
ability to  produce  corporate  books.  U. 
S.  r.  E.  Co.,  85  Fed.  955;  Egilbert  r. 
Court,   supra. 

Mere  inconvenience  to  person  sub- 
poenaed as  witness  will  not  excuse  fail 
ure  to  attend.  Ferriman  v.  P.,  128  HI. 
App.   230. 

480-94  In  re  Depue,  185  N.  Y.  60, 
77  X.  E.  7i<8. 

481-96  A  party  is  not  bound  to  at- 
tend at  his  own  house  for  examina- 
tion as  witness  before  trial,  and  may 
lock  it  and  leave  without  waivinp  his 
riyht  to  have  it  considered  his  castle. 
^^cS\vane  r.  Foreman,  167  Iml.  171,  78 
X.    !•:.   630. 

481-97  In  ro  Fellerman,  149  Fed. 
24  4. 

4S5-9  Ex  parte  Schoepf,  74  O.  St.  1. 
77    X.    E.    276. 

4S5-10  Sncce.saion  of  Deaina,  118  La. 
278.  42  S.  936:  In  re  Randall,  90  .\pp. 
Div.  192.  8.-,  X.  Y.  S.  10S9:  Lindsav 
r.  .Mlon.  113  Tenn.  ."17.  .«52  S.  W.  648. 
Irrelevancy  of  question  does  not  au- 
thorize   witness    to    refuse    to    answer. 
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Ex  parte  Butt,  78  Ark.  262,  93  S.  W. 
992. 

486-11  Tn  re  Autoinntio  ^r.  Co.,  204 
Fetl.  331;  Kowker  r.  Uaiyht,  110  Fe-l. 
256;  Overeiul  r.  Court,  131  Cal.  2S0,  1)3 
F.  372;  In  re  Rogers,  129  Cal.  4()S,  (i2 
P.  47;  CoiKsol.  C.  Co.  r.  Jones,  120  111. 
App.  139;  lientley  r.  P.,  104  111.  App. 
353,  107  111.  Aj.p.  24.1;  Ex  parte 
Sehoepf,  74  O.  St.  1.  77  N.  E.  270;  Kx 
j>arte  Parker.  74  S.  C.  -[Gi\  "  S.  K.  122. 
Corapelliug  answers  m  bankruptcy  pro- 
ceedings.—  In  re  Farkas,  204  Fed.  343. 
487-13  It  is  not  good  ob.jeetion 
order  served  is  too  broad.  Consol.  R. 
Co.  r.  S.,  207  U.  S.  541. 
487-14.  Bowkor  r.  Ilaight,  146  Fed. 
256;  In  re  Johnson  Co.,  1.11  Fed.  207, 
SO  C.  C.  A.  259;  U.  S.  r.  Praeger,  149 
Fed.  474;  Ex  parte  Butt,  7S  Ark.  262, 
93  S.  W.  992;  Rogers  V.  Court,  145  Cal. 
88,  78  P.  344;  Kanter  r.  Clerk,  lOS  111. 
App.  287;  Louisville,  etc.  R.  Co.  v. 
Sehwab.  31  Kv.  L.  R.  1313,  105  S.  W. 
110;  In  re  Morse,  42  Misc.  664,  87  N. 
Y.  S.  721;  "Walters  i*.  R.  Co.,  48  Wash. 
233,  93  P.  419. 

Immunity  under  federal  statutes. — See 
Hal.'  r.  il.Mikrl,  -Jol  V .  8.  13;  Nelson 
r.  r.  S..  ijiil  r.  S.  92. 
Corporate  privilege. — Sec  Consol.  R.  Co. 
r.  S.,  2<i7  r.  S.  541. 
Decision  of  court  martial  that  ques- 
tions put  to  civilian  could  be  answered 
without  incriminating  him  is  not  con- 
clusive on  civil  courts.  U.  S.  r.  Praeger, 
149   Fed.  474. 

487-15  Elliott  r.  U.  S.,  23  App.  Gas. 
(D.  ('.)  J5n;  Ex  parte  Schoepf,  74  O. 
St.  1.  77   X.   K.  276. 

488-16  Objection  to  relevancy  or 
competency  of  evidence  sought  may  be 
made  by  witness  though  he  is  not  a 
party;  if  he  decides,  whether  he  has 
been  lawfully  or<lered  to  answer,  he 
docs  so  at  his  peril.  Kx  parte  Si-hoejif, 
supra. 

WitneM  may  not  object  to  testimony, 
tendeiicv  or  effect  of  which  is  no  con- 
cern ofhis.  Nelson  r.  IT.  S..  201  U.  S. 
92,  115.  But  see  Fenn  r.  R.  Co.,  122 
Gn.  280.  50  S.  E.  103. 
480-17  In  re  Morse,  42  Misc.  664,  87 
N.  V.  S.  721. 

Production    of    corporate    books. — See 
Consolidated    R.    Co.    r.    S.,    207    U.    8. 
541. 
4fM»-19     Ex    parte    Parker,    74    S.    C. 


•lf>3-27  Advice  of  counsel  answer 
iiiigiit  sultjert  witness  to  prosecution  is 
excuse  if  liability  <lepcnds  upon  wilfuj 
refusal  to  answer.  U.  S.  r.  Praeger, 
119    Fed.   4  74. 

494-31  In  ro  Fellcniian,  149  Fed. 
244.  The  test  in  examination  concern- 
ing property  of  bankrupt  is  whether 
reason.-ible  nmn  would  believe  story 
tol.l.     Ibid. 

-194-33  General  statement  by  one 
called  to  give  deposition  that,  on  ad 
vii«;  of  counsel,  he  will  not  answer, 
does  not  constitute  conternjit,  no  <|iiej»- 
tion  being  ]»ut.  Ex  parte  CJreeu,  120 
Mo.  App.  309,  103  S.  W.  503. 
5<>l-5<>  Commitment  must  be  in  com- 
pliance with  statute.  P.  v.  Court,  147 
N.  Y.  290,  41  N.  E.  700;  In  re  De|)uc, 
IS.l  X.  Y.  60,  77  N.  E.  789. 
503-55  In  re  Debs,  158  TJ.  S.  .564; 
Otis  r.  Court,  148  Cal.  129,  82  P.  ^'■'.'•: 
Ex  parte  Clark,  208  Mo.  121,  106  S.  \V, 
990;  Seastream  r.  Co.,  72  X.  J.  K.p 
377.  65  A.  9S2;  In  re  Young,  137  X.  0. 
552,  50  S.  E.  220;  Patterson  r.  Council, 
31  Pa.  Super.  112;  Forbes  r.  Council, 
107  Va.  853,  00  S.  E.  81.  See  Pearsons 
r.  Jones,  170  111.  App.  84. 
Contra. — Merchants*  Stock  &  Grain  Co. 
r.  Board  of  Trade,  187  Fed.  398,  109 
C.  C.   A.  230. 

Jurisdi'^tioual  question  raised  by  writ 
of  error. — Mcnh.ints,  etc.  Co.  r.  Hoarii 
of  Trade.  201  Fo.l.  2;i.  I'Jit  C.  C.  A.  582. 
No  appeal  from  conviction  for  con 
temjd  in  refusing  to  obev  a  subjioena. 
Pegram  v.  S.  (Tex.  Or.),  161  S.  W. 
458. 

Writ  of  error  lies  to  circuit  court  of 
appeals  to  review  a  .iudgment  adjudg- 
ing person  not  a  party  to  action  in 
which  disobeyed  order  made  guilty  of 
contempt.  Bessette  v.  Conkey,  194  H. 
S.  324.  .\nd  so  where  fine  is  imposed 
on  one  who  was  a  jiartv.  Bullock,  etc 
Co.  r.  Co..  J 29  Fed.  105,  63  C.  C.  A. 
607.  Writ  of  error  lies.  Hurley  r.  C.. 
188  Mass.  443,  74  X.  E.  677;  Globe 
X.  Co.  r.  C,  188  Mass.  449,  74  N.  E. 
682. 

In  Wisconsin  appeal  lies  from  order  iii 
civil  jiroceciling  for  ]»urpos<;  of  re 
viewing  .iudgment  concerning  violatini; 
thereof.  Vilter  Mfg.  Co.  r.  Ilumphrev 
132  Wis.  587.  112  N.  W.  1095,  13  L.  K 
A.   (N.  S.)   591. 

Legality  of  jmnishment  imposed  will  1" 
inquired      into,     but      not     the     merit 


466.    .">    S.    E.    122;    Ex    parte    Woltcrs  '  French  f.  C,  30  Ky.  L.  R.  9^,  97  S.  W 
(Tex.  Or.),  144  S.  W.  531.  '  427. 
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503-56     See  Hake  v.  P.,  230  111.  174, 

S2  N.  E.  561,  rule  in  equity. 

5<»4-59     Ex  parte  Butt,   78  Ark.  262, 

93  S.  W.  992;    P.  v.  Latimer,   160  Cal. 

716,    117    P.    1051;    Abbott    r.    Abbott 

(Cal.    App.),    141    P.    939;     Muscatine 

County  V.  Oliver  (la.),  139  N.  W.  1105; 

Brown  v.  Powers   (la.),  134  X.  W.  73; 

Jones  V.  Mould,  151  la.  599,  132  N.  W. 

45;  Wells  f.  Court,  126  Ta.  340,  102  N. 

W.  106;   Garrett  r.  Bishop,  113  la.  23, 

84  N.  W.  923;  Coffey  r.  Gamble,  117  la. 

545,  91  N.  W.  813;  Hanburv  v.  Beneliet, 

160    App.    Div.    662,    146    >:.    Y.   S.    44; 

HeraM  R.    Pub.    Co.    v.    Lewis    (Utah), 

129  P.  024. 

See  P:x  parte  Winn,  105  Ark.  190,  150 

S.  W.  3i»9. 

Judgment  in  habeas  corpus  proceedings 

ilocs    not    bar    a    review    on    certiorari. 

Rotrers  c.  Court,  145  Cal.  88,  78  P.  344. 

5<»5-61     In   re  Avers,   128   U.   S.  443, 

A^Ty\  Cuyler  v.  R.  Co.,  131  Fed.  95;   Ex 

parte   Shortridge,    5    Cal.   App.    371,    90 

P.  478;    Elliott   V.  U.  S.,   23   App.   Cas. 

(To.  C.)  456;  In  re  Jewett,  69  Kan.  830, 

77  P.  567;  Ex  parte  Clark,  208  ilo.  121, 

106   S.    W.    990. 

508-65     Ex  parte  Brow-n,  3  Ariz.  411, 

77  P.  489;  Elliott  V.  U.  S.,  23  App.  Cas. 

(T).  C.)    456;   Perrv  v.  Pernet,   165   Ind. 

67,    74    N.    E.    609;    P.    v.    Feenaughtv, 

51    Misc.    468,    101    N.    Y.    S.    700;    Ex 

parte  Testard,  101  Tex.  250,  106  S.  W. 

319. 

5(»8-B6     Ex  parte  MeCown,  139  N.  C. 

95.  51    S.   E.   957,   2   L.   R.    A.    (X.   S.) 

603. 

On   waiving   right   to   take    testimony 

recitals  in  record  become  verities.     Ex 

parte   Clark,    208    Mo.    121,    106    S.    W. 

990. 

Facts  set  out  in  commitment  cannot  bo 

controverted.      Ex    parte   Shortridge,    5 

Cal.  App.   371,  90  P.  478. 

608-67     Carfer    i\    Caldwell,    200    U. 

S.   293. 

50ft-70  In  re  Depue,  185  X.  Y.  60, 
77  X.  E.  789;  Mvlius  r.  McDonald,  61 
W.  Va.  405,  56  S.  E.  602. 
5<>9-72  Gav  v.  Thorpe,  1  Cal.  App. 
312,  S2  P.  221;  Powhatan  C.  &  C.  Co. 
C.  Bitz,  60  W.  Va.  395,  50  S.  E.  257. 


CONTRACTS 

Qvaninm  of  rvulcncc  In  shntr  parol,  512- 
1:  With  decedtnt,  512-1;  Our  trie- 
phone,  512-1;  Implied,  by  nrrcpting 
frniccs,  512-2;  Issue  as  to  whether  con- 


trod  i/i  writing,  512-5;  llulcs  of  em- 
ployer as  affecting  making  of,  512-5; 
Post-contractual  du'larations  competent, 
521-36;  Evidence  of  tisual  price  as  to 
terms,   524-44. 

512-1  U.  S.  C.  Co.  v.  Pinkerton,  169 
Fed.  536,  95  C.  C.  A.  34;  McCoy  v.  S., 
124  Ga.  218,  52  S.  E.  434;  Ileartt  v. 
Sherman,  229  111.  581,  82  N.  E.  417; 
Wilford  i:  Bliss,  174  111.  App.  28;  Al- 
len V.  Stailey  (Ky.),  119  S.  W.  755; 
Smith  V.  Richardson,  31  Kv.  L,  R.  1082, 
104  S.  W.  705;  Somerset  Xat.  Bk.  e. 
Brinklev,  24  Kv.  L.  R.  2088,  72  S.  W 
1129;  Bell  V.  Co.,  205  Mo.  475,  103  S. 
W.  1014;  Roberts  r.  Cox,  91  Xeb.  553, 
136  X.  W.  831;  Patterson  v.  Mikkelson, 
86  Xeb.  512,  125  X.  W.  1104;  Rice  v. 
Xeuman,  115  X.  Y.  S.  83  (party  who 
has  burden  must  prove  every  circum- 
stance essential  to  his  contention  in 
same  manner  and  to  same  extent  as  if 
whole  issue  rested  upon  proof  of  each 
individual  and'essential  circumstance); 
Gro.ssman  r.  Schenker,  206  X.  Y.  466, 
100  X.  E.  39;  Blair  r.  Minzesheimer 
124  App.  Div.  177,  108  X.  Y.  S.  799; 
Yetter  i:  Goolsby,  26  X.  D.  403,  144 
X.  W.  1075;  List  r.  Chase,  SO  O.  St 
42,  88  X.  E.  120;  Hartford  Ins.  Co.  v. 
Whitman,  75  0.  St.  312,  79  X.  E.  4.19; 
Lipscomb  r.  Allen,  23  Okla.  818,  102  P. 
80;  Germantown  D.  Co.  r.  McCallum, 
223  Pa.  554,  73  A.  885  (evidence  to 
show  modification  of  written  contract 
by  parol  need  only  be  convincing); 
Johnson  r.  Wanamaker,  17  Pa.  Super. 
301;  Mosher  i\  Mover,  22  Pa.  C.  C. 
586;  Fordtran  r.  Stowers.  52  Tex.  Civ. 
226,  113  S.  W.  631;  Abies  r.  Terrell 
(Tex.  Civ.),  85  S.  W\  lOlO;  Tavlor  v. 
Ewing,  74  Wash.  214.  132  P.  1009;  An- 
derson r.  Arpin,  131  Wis.  34,  110  X.  W. 

Burden  of  proof  is  on  defendant  to 
show  withdrawal  of  offer  before  ac- 
ceptance. American  Case,  etc.  Co.  r. 
Wot/ler.  ^^^  Wis.  in8.  131  X.  W.  4<;9. 
The  fact  that  the  plaintiff  and  defend- 
ant differed  in  their  testimony  as  to 
the  t'^riiis  of  the  contract  is  not  sufTi- 
cient  to  show  their  minds  had  never 
met,  but  simply  raised  a  conflict  in 
the  evidence  as  to  what  was  the  con- 
tract between  the  parties.  Fincher  r. 
Redman,  12  Ga.  Api>.  241,  70  S.  E. 
1077. 

Communication  of  acceptance  of  option 
to  purchase  given  in  lease;  efforts  to 
notify  held  equivalent  to  "actual 
knowledge."     Rockland,  etc.  Lime  Co. 
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V.  T.oary,  203  X.  Y.  4fiO,  97  N.  E.  43, 
A  party  seeking  to  avoid  a  contract  !)y 
reason  of  iiK  apa.ity  haa  tlu>  l.urdi'ii 
of  jiroof.  Ki.hanison  l\  Ins.  Co.,  lO!* 
>r.'.  1  17,  Si'  A.  lOO.I. 
"While  one  who  seeks  to  avoid  a  con- 
tract on  tlM«  ^Moiind  of  insanity  lias  tlif 
buriU'n  of  jTovin;!  his  ]>osition,  wlicn 
it  is  pstalilisliod  that  the  contract  has 
been  niado  with  a  person  mentally  in- 
oapal>lo  of  niaivin;;  a  contract,  the  luir- 
don  is  so  far  shifted  that  the  a;,'reo- 
ment  will  be  set  aside  unless  the  same 
party,  by  proper  jiroof,  brin;,'8  his  case 
within  the  rule,  as  stated  to  wit,  that 
ho  acted  in  ignorance  of  conditions; 
'  that  no  unfair  advantage  was  taken; 
that  the  in.sane  j>erson  is  not  able  to 
restore  the  consideration  or  make  ade- 
quate compensation  therefor."  Ipock 
V.  R.  Co.,  1")8  X.  C.  44."),  74  S.  E.  312, 
cit.  Ilo.sler  r.  Beard,  54  0.  St.  3il8,  43 
N.  E.  1040,  3.-,  L.  R.  ,,\.  1(51,  56  Am. 
St.  720;  Bi<reIow  on  Finance,  p.  37S; 
Eaton's  E(|uity,  ]>.  317. 
Real  estate  agent  suing  for  commis- 
sion. Davis  r.  Clausen,  2  Ala.  App. 
37s.  .-57  S.  7}). 

Statements  of  agent. — Avery  &  Co.  v. 
Turner.  :>.  Ala.  App.  627,  57*  S.  255. 
Words  used  need  not  be  shown  to  have 
been  (loa:Iy  expressed.  Stobie  r.  Earp, 
no  Mo.  App.  73.  83  S.  W.  inn7;  Zitske 
r.  r;ru)in.  iL's  Wis.  ]59,  107  X.  W.  20. 
Quantum  of  evidence  to  show  parol. 
Contract  need  not  be  shown  to  rea- 
sonable certainty;  to  reasonable  .satis- 
faction of  jury  is  enou;;h.  Ea^'le  1. 
Co.  r.  P.aujrh,  147  Ala.  613,  41  S.  663. 
Oral  contract  to  convey  land  must  be 
clearlv  shown.  Watson  r.  Watson,  225 
HI.  412,  SO  X.  E.  332;  Russell  r.  Sharp, 
l:»2  Mo.  270,  91  S.  W.  134.  Burden  of 
shov  iiijr  parol  contract  as  collateral  to 
written  one  is  heavy.  Chaplin  v.  Ger- 
ald. 10}  Me.  187,  7rA.  712. 
Contract  with  decedent. — r'learest  and 
most  con\incing  evidence  is  essential 
to  establish  parol  contract  with  de- 
ceased person.  Rosseau  r.  Rou.ss,  ISO 
N.  Y.  116,  72  X.  E.  916;  Hamlin  r. 
Stevens.  177  X.  Y.  39,  69  X.  E.  118; 
Mahanev  r.  Carr,  175  X.  Y.  45},  67 
N.  E.  903;  Tde  r.  Brown,  178  X.  Y. 
26,  70  X.  E.  101;  Edson  r.  Parsons,  155 
N.  Y.  555,  50  X.  E.  265. 
Contract  over  telephone  is  not  proved 
by  evidence  of  one  of  the  jiarties  to 
the  conversation  unless  it  shows  reco^' 
nition  of  voice  of  the  other,  it  not 
being    otherwise    shown    contract    was 


made.  Planters'  Co.  v.  Co.,  126  Ga. 
621,  55  S.  E.  495.  See  Young  f.  Co., 
33  Wi.sh.  225,  74  P.  375. 
Evidence  as  to  need  of  doing  what  is 
alK';,'i'd  to  have  been  contracted  for,  iin- 
ui.-iterial.  Morris  v.  Co.,  150  Ala.  150, 
43  S.  4  S3. 

Violation  of  Sunday  law. — Tf  a  con 
tract  for  a<lvertisinj,'  in  a  Sunday  paper 
can  be  jterforineil  wLlhuut  \  iolalion  of 
law,  there  is  no  le;;al  presumption  that 
it  will  not  be  so  performed.  Shellicld  r. 
Palmer,  52  Mo.  474,  14  Am.  Rep.  430. 
For  a  case  where  it  was  held  that  the 
parti"S  stipulated  for  Sunday  labor,  sco 
Knai»i)  &  Co.  r.  Culbortson,  152  Mo. 
App.  147,  133  S.  W.  55. 
512-2  Union  Pac.  R.  Co.  f.  Smelt. 
Co..  202  Fed.  720,  121  C.  C.  A.  182; 
Hjurich  v.  Fieg,  164  Cal.  429,  129  P. 
464;  Cummins  r.  Ennis,  4  Penne.  CDcl.), 
424,  56  A.  377;  Pye  r.  Perrv  (.Mass.), 
104  X.  E.  460;  Mc^forrow  V.  Dowcll, 
116  Mo.  App.  289,  90  S.  W.  728;  Na- 
tional S.  Co.  r.  Board,  36  Okla.  569, 
129  P.  25;  Barber  r.  Toomey,  67  Or. 
452,  136  P.  343;  Richardson  v.  Ins.  Co., 
66  Or.  353,  133  P.  773;  Bagley  v.  Brack 
(Tex.  Civ.),  154  S.  W.  247. 
Contract  by  estoppel. — Seevers  r.  Coal 
Co.  (la.).  138  X.  W.  793. 
The  existence  of  a  binding  contract  is 
put  in  issue  by  defeM>l:nit 's  'Icnial  and 
the  burden  is  on  the  plaintiff  to  show 
such  a  contract  was  made.  Breed  r. 
Berenson,  216  Mass.  397,  103  X.  E. 
937. 

Exception  to  rule  recognized  where 
ser\ices  rendived  and  ;iii<'i>ted  in  ab- 
sence of  existence  of  family  relation. 
Fitzpatrick  r.  Doolev,  112  Mo.  App. 
165,  86  S.  W.  719;  McMorrow  r.  Dow- 
ell,  116  Mo.  App.  289,  90  S.  W.  728; 
Bowcas  V.  Cooke,  (1903)  2  K.  B.  (Eng.) 

It  is  presumed  voluntary  payment  of 
money  bv  father  to  child  is  n  gift. 
.Tenning  V.  Rohde,  99  Minn.  335,  109 
X.    W.    597. 

!>12-3  Boogher  r.  Roach,  25  App. 
f'as.    (D.   C.)    324. 

512-4  Romero  r.  Co.,  113  Ea.  110,  36 
S.  907;  Cook  r.  Eittlefiebi,  98  Me.  299, 
56  A.  899;  Dowagiac  Mfg.  Co.  r.  Wat- 
son, 90  Minn.  100,  95  X.  W.  884;  Learv 
r.  Moore.  48  Misc.  .551,  96  X.  Y.  S. 
266;  Kneij.p.r  r.  Richards,  7  O.  C.  C. 
(X.   S.)    5*^1. 

Evidence  of  parties  need  not  be  corrob- 
orated. In  re  Strauch,  208  Fed.  842 
(r.  C.  A.). 
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Where  the  contention  of  the  defendants 

is  tliat  till'  <'ntiio  eoiitiait  betwotMi 
them  aiul  the  plaintift'  was  in  parol, 
ami  that  the  order  given  for  the  car 
of  wire,  which  was  shijipc' 1,  was  in 
part  execution  of  the  contract,  whilo 
the  iilaintiff  contends  that  there  was 
no  agreement  ortside  of  the  written 
order,  it  was  competent  for  both  j'arties 
to  introduce  evidence  in  support  of 
their  contentions,  and  the  rule  exclud- 
ing jiarol  evidence,  which  adds  to  or 
varies  a  written  contract,  has  no  ap- 
plication. Am.  Steel  &  Wire  Co.  v. 
Coi»elan(l,  ^T,0  X.  C.  5.16,  7.5  S.  E.  1002. 
La.  Civ.  Code,  art.  2227  requires  that 
a  contract  for  the  i)ayment  of  money 
above  $500  must  be  proved  by  at  least 
one  credible  witness  and  corroborating 
ircunistances.  Williams  v.  Congrega- 
ion.  etc.,  128  La.  355,  .54  S.  877. 
Contract  by  corporation  may  be  shown 
bv  parol  if  records  silent.  Sollev  r. 
Co.,  110  Ta.  591,  93  N.  W.  590;  Nye  V. 
Co.,  2  Pa.  Super.  384. 
512-5  Brown  v.  Co.,  150  Cal.  376,  89 
P.  86;  General  H.  S.  r.  R.  Co.,  79 
Oonn.  581,  65  A.  1065;  Stobie  r.  Earp, 
110  Mo.  App.  73,  83  S.  W.  1097;  Os- 
borne r.  Wailoy,  8  Pa.  Super.  103. 
Parol  evidence  is  prima  facie  com- 
petent to  sustain  contention  contract 
was  not  in  writing;  if  contrary  is  shown 
such  evidence  will  be  excdudod.  Keh- 
lor  r.  Wilton,  99  111.  Apj).  22S:  Blank- 
enship  v.  Decker,  34.  Mont.  292,  t^G  P. 
in:'..-i. 

Rules  of  employer  concerning  course  to 
be  taken  witii  applications  for  employ- 
ment immaterial  so  far  as  j^roof  of  con- 
tract is  concerned.  International  11. 
Co.  r.  Campbell,  43  Tex.  Civ.  421,  90 
S.  W.  93. 

6ia-7  Putnam  T.  Co.  v.  King,  82  Kan. 
216,  107  P.  559;  Metropolitan  C.  Co.  r. 
Co.,  196  Mass.  72,  81  N.  E.  615;  North, 
etc.  Co.  17.  Lynch,  196  Mass.  204,  SI 
N.  K    801. 

Unsigned  form  of  contract,  assented  to, 
coniju'tciit  to  prove  oral  contract 
(Fc.Ttlierstone,  etc.  (Jo.  /".  ''riswcll,  36 
Ind.  App.  6s1.  75  N,  E.  30),  if  assent 
shown.  Holland  v.  Bvan,  92  N.  Y.  S. 
242. 

Written  contract  which  imperfectly 
embodies  parol  agreement  does  not  1>ar 
parol  proof  thereof  so  far  as  not  in- 
consistent with  it.  Cooper  r.  Pavne, 
186  X.  Y.  334.  7^  N.  E.  1076;  .Tohn- 
pon  r.  Bk..  12  X.  D.  336.  96  X.  W.  5<J8 


bell,  43  Tc?:.  Civ.  421,  96  S.  W.  93; 
Zitske  V.  Crohn,  128  Wis.  159,  107  X. 
W.  20.  Comi).  Mobile,  etc.  R.  Co.  r. 
Hawkins,  103  Ala.  565,  51  S.  37. 
513-9  Kcane  v.  Co.,  17  Ida.  179,  105 
P.  60;  Cornelius  v.  R.  Co.,  74  Kan.  599, 
87  P.   751. 

Consent  to  alteration  of  contract  may 
be  sliown  by  testimony  of  assenter. 
Providence  M.  Co.  r.  Browning,  72  S. 
C.  42 »,  52  S.  E.  117. 
513-10  Contra,  Gillian  V.  Schmidt, 
131  Mo.  A].p.  mc,  111  S.  W.  611.  See 
infra,  "MastcM-  and  Servant,"  496-24. 
513-11  Existence  of  contract  be- 
tween a  party  and  third  person  may  bo 
testified  to  by  former.  Southern  r!  Co 
r.  Lewis,  165  Ala.  451,  51  S.  '«n3. 
Conduct  may  evidence  acceptance  if 
proposer  has  knowledge  of  it.  Porter 
r.  Everts,  81  Vt.  517,  71  A.  722. 
513-12  Idaho  M.  Co.  r.  Kalanguin, 
8  Ida.  101,  66  P.  933;  Smith  r.  Richard- 
son, 31  Ky.  L.  R.  1082,  104  S.  W.  705; 
Winans  r.  Bunnell,  13  Pa.  Super.  445; 
San  Antonio,  etc.  R.  Co.  v.  Timon,  102 
Tex.  222.  114  S.  W.  792;  Chilcott  v. 
Co..  45  Wash.  14^,  88  P.  113. 
Previous  relations  of  parties  may  be 
shown  as  exjdanatory  of  later  attitude. 
Selley  v. 
500. 

514-13 
4S4. 

514-14  Manary  v.  Runyon,  43  Or. 
4!'5,  73  P.  1028;  Chilcott  i;.  Co.,  45 
Wash.  14S,  SS  P.  113. 
Letters  between  parties  admissible. — 
McDormott  r.  Fletcher,  155  Ai)p.  Div. 
615,  140  N.  Y.  S.  871. 
515-15  Fordtran  r.  Stowers,  .52  Tex. 
Civ.  226,  113  S.  W.  631.  vSee  Boucher 
r.  Tliiboau,  75  X.  11.  507,  74  A.  1047. 
Subsequent  admissions  competent. — 
Jenning  r.  Rhode,  99  Minn.  335,  109 
N.  W.  597. 

A  paper  prepared  by  one  of  the  parties 
if  not  self  serving  may  be  evidence 
of  collateral  facts.  Classberg  r.  Ol- 
son, vo  Minn.  105.  01  X.  W.  554. 
Self-serving  declarations,  made  after 
performance  bv  other  pnrtv,  cannot  be 
proved.  Dalbv  v.  Maxfield,  214  111. 
214.   01    N.   E.   420. 

515-16     Eagle  Co.  r.  Baugh,  147  Ala. 
613.  41    S.  (\C?,. 

515-17     McX'^amara    r.    Douglas,     73 
Conn     219,   61    A.   368. 
615-18     ITightower  r.  Anslev,  126  On. 
8,    54    S.    E.    930:    ITeartt    r.* Sherman. 


Co.,    119   ia.   591,   93    N.    W. 
Minick  v.  Gring,  1  Pa.  Super. 


olo-S    International  U.  Co.  r.  Camp-  '  229   111.   581,   S2   N.   E.   417;   Lcary   r, 
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Mooro,  IS  Misc.  r).-il,  *»G  N.  Y.  S.  CfiG; 
Mor;,'an  c.  Tiiu3,  44  Tex.  Civ.  3tiS,  97 
s.  \v.  s:]2. 

Oral  admissious  will  sustain  fiiiilin^ 
i-uiitract  was  ma<lc.  Kigdun  r.  Moro, 
226  111.  3S2,  StI  N.  E.  9i>l.  They  are 
at  least  comi>«>toiit.  .U'lininj?  r.  Klioilo, 
Morgan  r.  Tims,  supra.  If  caauall.v 
iitailo  not  weighty.  Huss«'ll  r.  Sharp, 
U'J  -Mo.  270,  91  S.  W.  134.  Admission 
contract  nmde  moans  legal  t-ontratt. 
Earlv  County  r.  Fiodler,  4  Ga.  Api*. 
2(;s.(>3  S.  E.  353. 

Adniission  by  silence  cannot  be  shown 
Jiiilt'ss  partv  calU'tl  upon  to  sjicak. 
Poll. I  r.  I'oml,  79  Vt.  3:)2,  fi.l  A.  97. 
It  niav  be  explained.  Anderson  r.  Ar- 
j>ir.,   supra. 

AdiniFsious  in  form  of  receipts  not 
contlusivo  as  to  terms  of  tontratt 
Brown  r.  Co.,  loO  Cal.  37(5,  89  P.  Sfi. 
Are  written  admissions  competent  to 
establish  contract  roiiuired  to  1)6  writ- 
ten? See  Winders  r.  Hill,  144  N.  C. 
()14.  (117,  57  S.  E.  450. 
51<i-19  Kilpatrick  r.  Inman,  46  Colo. 
514,  105  P.  1080;  Leonard  v.  Gillette, 
79  Conn.  6fi4,  fi6  A.  502;  Rogers  r. 
Hart,  lOfi  111.  Aj.p.  393;  Whitsett  r. 
Bk..  138  Mo.  Api>.  81,  119  S.  W.  999; 
Stobie  r.  Earp,  110  Mo.  App.  73,  83 
S.  \V.  1097;  McMorrow  i\  Dowcll,  116 
Mo.  .\pp.  289,  90  S.  W.  72S;  Fit/.- 
Patrick  f.  Dooley,  112  Mo.  App.  165, 
85  S.  W.  719;  Hroadwell  r.  Conover, 
186  N.  Y.  429,  79  N.  E.  402;  Walker 
r.  Di'.'key,  44  Tex.  Civ.  110,  98  S.  W. 
658. 

Pa^-ment  for  services  may  be  proved 
to  sho'v  renewal  of  contract.  Fish  l'. 
Mar/iufT.  12S  111.  App.  549. 
Acceptance  of  option  not  required  to 
be  in  writing  may  be  proved  l>y  con- 
duct. Eastman  r.  Dunn,  34  R.  I.  416, 
S3    A.    1057. 

517-20  See  Albin  r.  Gheens,  31  Ky. 
1..  IJ.  4,  101  S.  W.  297. 
517-21  Kamm  r.  Roes,  177  Fed.  14. 
100  C.  C.  A.  432  (plans  made  for  a 
party  to  be  used  for  his  benefit  and, 
to  his  knowledge,  bearing  his  name  are 
admissible  to  show  he  personally  con- 
tracteil  for  work  to  Vie  done  in  pur- 
suance of  them);  Idaho  M.  Co.  v.  Kal- 
anquin.  8  Ida.  101.  66  P.  933;  Ballard 
r.  Co.,  30  Ky.  L.  R.  10<;n.  ino  S.  W. 
271;  Shrevej.ort  T.  Co.  r.  Mulhaupt,  122 
La.  667,  48  S.  144;  Boucher  r.  Thibeau, 
75  N.  H.  597,  74  A.  1047;  Equitable 
Trust  Co.  r.  Howe,  72  Misc.  46,  129 
N.   y.   S.    112;    Webb   c.   Wolfard,   56 


Or.  394,  108  P.  1005  (extent  of  party's 
interest  in  land  as  alVei  ting  contract 
with  broker  for  its  sale);  Ivoenig  c. 
Koenig,  140  Wis.  618,  123  X.  W.  130 
(e.xistence  of  contract  botweou  defend- 
ant and  third  party). 
518-22  Chajdin  v.  Gerald,  104  .Me. 
ls7,  71  A.  712;  Jenniug  r.  Rohdc,  99 
.Minn.  335,  1J9  N.  W.  597;  Russell  t'. 
Sharp,  192  Mo.  270,  91  S.  W.  134;  I'.-xt- 
terson  V.  Mikkclson,  86  Neb.  512,  12o 
N.  W.  1104  (unreasonableness  of 
claim);  Axel  f.  Kraemer  (N.  .1.  L.), 
7(1  A.  367;  lilair  r.  Miuzesheimer,  108 
X.   Y.  S.   799. 

Impossibility  of  performance  may  be 
proved.  McNainara  i.  JJouglas,  78 
Conn.  219,  61  A.  368. 
518-23  Evidence  as  to  form  of  con- 
tracts made  with  third  persons,  im- 
material. Stewart  v.  Exum,  132  Ga. 
20.-,   6}   S.   E.   471. 

Defendant's  financial  ability,  immatO' 
rial.  Hall  r.  I'arry,  55  Tex.  Civ.  40^ 
lis  S.  \V.  561. 

"On  an  issue  as  to  whether  or  not  a 
contract  was  nia<le  as  claimed,  any  evi- 
dence which  tends  to  render  that  fact 
probable  or  improbable  is  relevant,  pro- 
vided, of  course,  the  evidence  is  not 
otherwise  objectionable."  Locke  v. 
Krant,  85  Conn.  486,  S3  A.  626,  rit.  3 
Encvcloi'.edia  of  Evidknce,  pp.  516- 
518;  Trull  r.  True,  33  Me.  367;  Xicker- 
Bon  V.  Gould,  82  Me.  512,  20  A.  SO;  Up- 
ton r.  Winchester,  106  Mass.  330. 
519-24  International  II.  Co.  r.  Camp- 
bell.  13  Tex.  Civ.  421.  96  S.  W.  :i3. 
Circumstantial  evidence  competent  ta 
show  whether  jiarty  dealt  with  another 
as  principal  or  agent.  Doon  r.  Felton, 
203  Mass.  267,  89  N.  E.  539. 
519-25  Brown  V.  Co.,  150  Cal.  376, 
89  P.  S6;  Romero  f.  Co.,  113  La.  110, 
36  S.  907;  North  P.  &  P.  Co.  v.  Lynch, 
196  Mass.  204,  81  N.  E.  891;  Stitt  c. 
Co.,  101  Minn.  93,  111  N.  W.  948; 
Funk  &  Wagnells  Co.  r.  Bruenn,  124 
X.  Y.  S.  291;  Littieri  r.  Freda.  211  Pa. 
21,  88  A.  82;  Johnson  r.  Wanamakcr, 
17  Pa.  Super.  301;  Passow  v.  Co.,  54 
Wash.  10(^  103  P.  34. 
By  preponderance  of  evidence. — Will- 
iams r.  H.  Co.  (.\rk.).  15S  S.  W.  907. 
Burden  of  showing  terms  is  on  party 
who  relies  on  contract.  Central  E.  Co. 
r.  Co..  120  V,'i\  925.  57  C.  C.  A.  197. 
Terms  of  parol  agreement,  in  absence 
of  direct  evidence,  are  a  matter  for 
inference,  and  not  of  law.  Lawrence 
r.  Aflalo,  (1904)  App.  Cas.  (Eng.)  17. 
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No  presumption  arises  contract  inoom- 
I'lote -becau.sc  I'arties  (lisa;,'ree  as  to  its 
terms.  Johnson  r.  Wanainaker,  17  Pa. 
Super.  301.  See  supra,  312-1. 
Promise  to  repay  money  may  be  shown 
as  tentling  to  estalilish  terms  of  con- 
tract. Morse  v.  Odcll,  49  Or.  118,  89 
P.   139. 

Charges  made  by  others  for  like  serv- 
ices, too  lemote  ami  mii-ortain.  Gar- 
lierson  v.  Co.,  51  Wash.  213,  !»S  P.  (3 12. 
Presumption  favors  fairness  and  hon- 
estv  of  agreements.  Kuth  v.  Krone, 
in  V"al.  App.  770,  103  P.  9G0. 
Compensation  from  others. — Tf  plaintiff 
in  action  to  recover  for  services  is 
an  ollicer  of  two  corporations,  for 
whom  work  was  being  done  by  defend- 
ant, it  is  competent  to  show,  on  the 
issue  of  the  existence  of  a  contract, 
thev  paid  him  compensation.  Alabama 
S.   Co.   V.  Dewy,   156   Ala.   530,   -17    S. 

Conduct  of  parties  may  establish  terms 
of  -  iintract.  Perry  V.  Co.,  S  Cal.  App. 
35.  95   P.  1128. 

510-2G  Fcatherstone,  etc.  Co.  r.  Cris- 
w..|l,  30  Tnd.  App.  6>;i,  75  N.  Iv  30. 
Correbpondeuce  subsequent  to  contract, 
not  binding  as  to  terms.  Learv  V. 
Moore,  48  ]Misc.  551,  96  N.  Y.  S.  266. 
520-29  Contra,  Bercher  r.  Gunter,  95 
Ark.  155,  128  S.  W.  1036. 
Statements  by  witness  to  third  party, 
inconipetent.  Cathcart  v.  Webb,  144 
Ala.  559,  42  S.  25. 

52<»-30  Mayhew  v.  Brislin.  13  Ariz. 
102,  108  P.  253.  Contra  if  nothing  said. 
Mobile,  etc.  R.  Co.  v.  Hawkins,  163 
Ala.  56.1,  51  S.  37.  See  Anderson  V. 
Arpin.  131  Wig.  3^,  110  X.  W.  7^8. 
Witness'  uncommuuicated  idea  of 
terms  of  contract  cannot  be  shown. 
Stewart  l\  Exum,  132  Ga.  422,  64  S.  E. 
171. 

Subsequent  acts  and  declarations  of 
I'arties  may  be  shown.  St.  liouis,  etc. 
H.  Co.  V.  Clark,  90  Ark.  504,  119  S. 
W.  <:25. 

520-31     Rrookfield     V.     College,     139 
Mo.   App.    339.    123    S.   W.    S6. 
Undisclosed  thought  of  party,  not  com- 
petent.    ValU'v  P.  Co.  r.  Wi.se,  93  Ark. 
1,   123  S.   W.  "768. 

520-32  Ivov  V.  Cotton  Mills,  143 
N.  C.  1S9,  55 'S.  v..  013. 
Previous  disagreement,  no  tendency  to 
show  terms  of  subsequent  eontract. 
Mcintosh  r.  McXair.  53  Or.  87.  99  P. 
74. 
52(N33    Details    of    negotiations    by 


agent. — Avery  &  Co.  17.  Turner,  3  Ala. 
A|ip.  027,  57  S.  255. 
521-35  Providence  M.  Co.  v.  Brown- 
ing, 72  S.  C.  424,  52  S.  E.  117. 
Incomplete  contract  between  two  of  the 
parties  and  record  entries  showing  con- 
fession of  judgment  and  proceedings 
thereunder,  admissible.  Moore  v.  Bk., 
139  Ala.  595,  009,  36  S.  777. 
521-36  Batcheller  v.  Whittier,  12 
Cal.  Ai>p.  262,  107  P.  141  (rule  applies 
to  subsequent  declaration  of  one  i>arty 
in  absence  of  the  other);  Anderson  r. 
Arpin,  131  Wis.  34,  110  N.  W.  788. 
See  Colonial  S.  Co.  v.  Larson,  47  Colo. 
25,  105  P.  .«:61. 

Eule  as  stated  in  text  does  not  apply 
to  contract  for  continuous  employment; 
in  such  case  declarations  of  managing 
agent  during  course  of  employment 
may  be  proved  to  show  terms  of  con- 
tract. Brown  t\  Co.,  150  Cal.  376,  89 
P.   86. 

521-37  Hudson  v.  Eodgers,  121  Mo. 
App.  105,  9S  S.  W.  77S;  Morgan  r. 
Tims,  44  Tex.  Civ.  308,  97  S.  W.  832; 
Chiicott  i\  Co.,  45  Wash.  148,  88  P. 
113. 

522-39  Contra,  Black  i".  Kinn,  220 
Pa.  377.  75  A.  592. 

Letters  confirmatory  of  verbal  contract, 
admissible.  Putnam  I.  ("o.  v.  King,  S2 
Kan.  216,  107  P.  559.  But  correspond- 
ence subsequent  to  contrart,  though 
containing  statements  of  parties'  un- 
derstanding, is  competent  only  as  ex- 
plainable admissions.  Mahon  r.  Ran- 
kin. 54  Or.  328,  102  P.  60<?,  103  P.  53. 
523-40  Memorandum  not  admissible 
unless  it  is  (dear  it  was  int(>nded  to 
make  -such  contract  as  it  in.licates,  ex- 
cept to  illustrate  testimony  and  show 
negotiations.  Tonopah  L.  Co.  v.  Riley, 
30  Nev.  312,  95  P.  1001. 
Prli.ted  matter  examined  by  parties, 
not  admissilde  if  it  was  not  a  rep- 
resentation of  work  contract  Oil  for. 
Havdel  r.  Gould,  136  Ai^i..  Div.  594, 
12l"  X.  Y.  S.  194;  Asbest.dith  Mfg.  Co. 
r.  Rowland,  120  N.  Y.  S.  93. 
523-11  .Tost  r.  Wolf.  130  Wis.  37, 
110  X.  W.  232;  Lathrop  V.  Humble,  120 
Wis.  331,  97  N.  W.  905. 
523-12  Woodbri.lge  T.  Co.  r.  Corp., 
SI  Conn.  479.  71  A.  577;  Guglielino  r. 
C.nhill,  1<'5  ^fass.  375,  70  X.  E.  435; 
Daly  1-.  Dallmeyer,  20  Pa.  Super.  366; 
.Johnson  v.  Wanamaker.  17  Pa.  Super. 
301;  ■VMioolor  r.  Buck.  23  Wash.  679, 
03  P.  566;  Dimmick  V.  Collins,  24 
Wash.  78,  63  P.   1101. 
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Character    and    extent    of    cmployor's  '  l>o  paid  as  commission  for  loan.  Leas- 
businoss  may   bo  shown  on  issue  as  to     uro    r.    Role,    142    Ja.    2.S4,    120    N.    W 


salary  stipulatod  to  be  paid  for  sorv- 
ices,  ifcl'owan  r.  Co.,  41  Wash.  G75, 
84  P.  614. 

For  services  rendered  one's  mothor 
"no  prt'siuiiption  of  a  liromisc  to  pay 
will  arise  from  the  nioro  pcrformanio 
and  acceptanco  of  the  service  as  it 
would  in  case  of  a  stranger.  There 
must  be  evidence  of  a  promise  in  or- 
der to  rebut  the  presumption  of  a 
prntuity.  But  such  j)roiuise  need  not 
necessarily  be  evidence  by  a  writing, 
or  have  been  heard  by  witness.  It 
may  bo  inferred  from  other  facts  that 
there  was  an  ajzreement. "  Cupp  r. 
McCallister,  144  Mo.  App.  Ill,  129  S. 
W.   4?,5. 

52-1-43  Financial  ability  of  defend- 
ant, immaterial.  Hall  r.  Parrv,  55  Tex. 
Civ.  40,  lis  S.  W.  nfil.  And  so  value 
of  services  to  which  contract  relateil 
and  terms  on  which  others  ofTored  to 
perform  them.  Kellv  v,  Malone,  5  Ga. 
App.  filS,  63  S.  E.  639. 
524-44  Davton  L.  Co.  r.  Stockdalc, 
.'54  Tex.  Civ.  611,  118  S.  W.  Sd."). 
Evidence  of  usual  price  competent  as 
to  terras. — I!\iil(Mice  as  to  custom  of 
payin;,'  coinitiissions  on  poods  sold  to 
partjes  brought  to  a  store,  admissilile, 
if  uniform,  notorious  and  reasonable. 
Heistand  r.  Rateman,  41  Colo.  20,  91 
P.  1111.  There  beinp  a  controversy 
as  to  agreed  compensation,  evidence  is 
competent  to  show  what  is  usually  paid 
for  like  servires.  Standard  P.  E.  Co. 
r.  Rrumlev,  149  Fed.  184,  79  C.  C.  A. 
132. 

In  Wisconsin  such  evidence  is  inad- 
missible unless  difTerence  in  price  is  so 
great  rea.sonablc  value  thereof,  from 
standpoint  of  parties  when  contract 
made,  may  reasonably  discredit  the  evi- 
dence on  the  one  side  and  corroborate 
that  on   the  other.     And«'rson   r.  .\rpin. 


(i43.  E\  idence  of  value  of  corporate 
assets  is  competent  to  show  value  of 
stock  and  probability  of  price  agreed 
to  be  paid  for  it.  Rut  testimony  as 
to  val<ie  of  book  accounts  fjenerally  ii 
not  admissible  to  show  value  of  those 
in  (|ucstiou.  Mcintosh  V.  McNair,  53 
Or.    S7,   9!)    P.    74. 

Silence  of  contract  as  to  time  for  pay- 
ments may  be  aideil  by  proof  of  time 
usually  fixed  therefor  in  contracts  for 
like  services.  Standard  P.  E.  Co.  P. 
Rrumley.  1  J9  Fed.  ISJ,  79  C.  C.  A.  132. 
•Admissibility  of  such  cvidoiico  is  lar/;e- 
ly  within  discretion  of  trial  court, 
which  will  not  bo  interfered  with  un- 
less clearlv  wrong.  Anderson  v.  Arj>in, 
131  Wis.  .34,  lin  N.  W.  7SS. 
Custom  not  pleaded  cannot  be  shown  In 
action  on  express  contract.  Johnson 
r.  Huchanan,  54  Tex.  Civ.  328,  116  S. 
"W.    S75. 

524-46  Featherstone,  etc.  Co.  v. 
Criswell.  36  Ind.  App.  681,  75  N.  E.  30; 
Provencher  r.  Moore,  105  ^fe.  87,  72 
A.  880;  (Jillespie  r.  Rk.,  20  Okla.  768, 
95  P.  220;  Cox  r.  Co.,  38  Pa.  Super. 
515. 

Custom  of  employer  may  be  shown  on 
issue  as  to  term  of  contract  for  service. 
Arkaclelpliia  L.  Co.  v.  Asman,  85  Ark. 
r,(]^,  107  S.  W.  1171. 
Exception. — See  Rone  V.  Hayes,  154 
Cal.  759,  99  P.  172;  Moody  f.Peirano, 
4  Cal.  App.  411,  88  P.  380. 
525-47  Evidence  of  custom,  inadmis- 
sible. Pevser  r.  Co.,  53  Wash.  633,  102 
P.   750. 

525-40  See  New  York,  etc.  Co.  P. 
Dist..  33  App.  Cas.  (D.  C.)  377. 
Not  unilateral — "Tlie  proof  shows  thn 
writing  was  exe<'ute(l  in  duplicate 
cojiies,  each  of  which  was  in  the  pre- 
cise language  of  the  other.  One  copy 
of    the    contract    was    signed     by    dc- 


131  Wis.  34.  110  N.  W.  7S8.  In  that  fondant  and  delivered  to  plaintiff.  The 
state  and  some  others  evidence  of  thn  I  other  copy  was  signed  at  the  same  timo 
value  of  services  or  i>roperty,  subject  I  by  jdaintiflT.  and  delivered  to  defend- 
of  contract,  is  admissible  if  disj^arity  ,  ant.  In  instituting  the  suit,  plaintiff. 
in  contentions  of  parties  is  large.  Short  '  of  course,  filed  that  copy  of  the  con- 
V.  Cure,  100  Mich.  41S,  .59  N.  W.  173;  [tract  of  sale  with  her  petition  which 
Swain  r.  TTieney,  41  N.  II.  232;  Kidder  ]  was  in  her  possession  and  that  is  the 
t.  Smith.  34  Vt.  294;  Anderson  r.  Ar-  I  one  signed  by  defendant.  Rut,  be  this 
pin,  supra;  Valley  L.  Co.  r.  Smith.  71  |  as  it  may,  as  the  two  papers  wore 
Wis.  301.  37  N.  W.  412.  5  ,\m.  St.  216;     identical  in  all  respects  as  to  the  terms 


Bell  r.  Rndford.  72  Wis.  402,  39  N.  W. 
482:  Mvgntt  r.  Tnrbell.  «»5  Wis.  457. 
55  N.  \V.  1031.  Value  of  chattels  mort- 
gaged is  relevant  as  to  sum  agreed  to 


of  the  contract  and  executed  at  the 
Fame  time  as  above  set  forth,  they  evi 
denced  but  one  contract,  all  of  which 
was    in    writing,   and    this,    too,   signed 
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and  executed  by  both  parties."  Ochler 
r.  Coiirail  Sdiopp  Fruit  Co.,  1G2  Mo. 
A]>]K  -4-»'>,  ]4-2  S.  W.  811. 
Burden  of  proof. — If  contract  is  set  out 
in  coiii]>laiiit  and  there  is  no  plea  of 
non  est  factum,  plaintiff  is  relieved  of 
burden  of  proving  its  exe<ution.  Gar- 
rison V.  Glass,  139  Ala.  '^2,  3G  S.  72.j; 
Cutten  V.  Pearsall,  146  Cal.  690,  81  P. 
25. 

Presumption  as  to  knowledge. — "Facts 
of  puliiic  notoriety  relating  to  the  sub- 
ject of  a  contract  must  be  jiresumed 
to  have  been  known  to  the  parties  at 
the  time  of  making"  it.  Anse  La 
Butte  O.  &  M.  Co.  V.  Babb,  122  La.  415, 
47  S.   754. 

Presumed  contract  of  agency  executed 
in  wliicji  principal  rosideii.  Washing- 
ton L.  Ins.  Co.  r.  Scott,  57  Misc.  492, 
110  N.  Y.  S.  49. 

Previous  writing  not  admissible  if  it 
referred  to  contract  suliscijuciitly  ex- 
ecuted. Panimel  r.  Ins.  Co.,  157  Mich. 
204,  121  N.  W.  760. 

Contract  admissible  to  disjirove  con- 
tention of  jiartv  to  it.  Johnson  f. 
Hu.hanan,  54  Tex.  Civ.  328,  116  S.  W. 
875. 

Failure  to  produce  contract  justifies 
resolving  of  doubt  respocting  it  against 
[•arty  who  claims  its  existence.  Gal- 
veston, etc.  R.  Co.  V.  Jones  (Tex.  Civ.), 
123  S.  W.  737. 

525-50  Party  who  introduces  eon- 
tract  is  bound  by  its  terms.  Burke  f. 
R.  Co.,  134  App.  Div.  413,  119  N.  Y. 
S.  309. 

526-60  Cave  v.  Hastings,  L.  R.  7  Q. 
B.  D.  (Eng.)  125;  Boyl  r.  Midland 
Bureau  (la.),  138  N.  \V.  3S4;  Nelson  f. 
Willey,  97  >rd.  373,  55  A.  527;  C.  r. 
Snyder,  40  Pa.  Super.  485  (book  re- 
ferrpd  to  iu  letter). 
But  evidence  of  another  contract  not 
referred  to  in  contract,  and  to  which 
defendant  is  not  a  party  is  inadmissible. 
Wontworth  r.  Mass.  Market  Co.,  216 
Mass.  374,  103  N.  K.  ]1()5. 
AU  writings  executed  by  and  between 
parties  on  same  liay,  admissilije.  Kamp- 
mann  v.  MeCormick  (Tex.  Civ.),  99 
8.   W.   1117. 

If  contract  evidenced  be  more  than 
one  writing,  all  I'apera  to  be  read  to- 
gether and  construed  as  one.  (iould  r. 
Co..  207  III.  172.  60  \.  E.  sn6. 
Meaning  of  "assets,"  na  used  in  or- 
der of  sale,  may  be  shown  by  item- 
ized inventory   made  for  and   used   in 


connection  with  sale.  Illinois  S.  Co. 
r.  Co.,  219  111.  403,  76  N.  K.  574. 
Prospectus,  not  referred  to  in  contract, 
presumed  not  to  bo  part  of  it.  Idaho 
F.  L.  Co.  c.  Co.,  18  Ida.  1,  107  P.  9S9. 
526-62  Ivey  r.  Cotton  Mills,  143  N. 
C.  189,  5.5  S.  E.  613;  Bartou-P.  Mfg. 
Co.  y.  Co.,  18  Okla.  137,  89  P.  1128; 
Jones  V.  Harris  (Tex.  Civ.),  139  S.  W. 
69. 

Making  written  contract  may  be  shown 
by  j>arol  when  contr.ict  only  collater.nlly 
involved.  S.  V.  Mclvinnon,  99  Me.  166, 
5S  A.   1028. 

Independent  transactions  between 
payee  and  other  jiarties,  not  relevant. 
Johnson  County  S.  Bk.  v.  Koch,  3S  Pa. 
Suj'cr.  553. 

326-64  Assignment  of  original  con- 
tract between  plaintiff  and  other  com- 
pany indorsed  on  contract  between  that 
company  and  defendant  admissible  and 
raises  a  rebuttable  presumjttion  that 
defendant  assumed  the  original  con- 
tract. Wasson  v.  Coal  Co.,  199  Fed. 
770,  118  C.  C.  A.  208. 
Original  contract  competent  though  i-ar- 
ties  to  later  one  the  same.  Welling  r. 
Strickland,  161  Mich.  235,  126  N.  W. 
471. 

527-65  Klemmer  r.  Birmingham 
(Can.),  11  West.  L.  Rep.  9;  Joppa  Mat- 
tress  Co.  v.  Oil  Co.,  101  Ark.  548,  142 
S.  W.  831;  Cummins  r.  Ennis,  4  Pennc 
(Del.)  424,  56  A.  377;  McAnsh,  etc.  Co. 
V.  Moore  F.  Co.,  178  HI.  App.  562; 
George  town  W^.,  etc.  Co.  r.  Neale,  137 
Kv.  197,  125  S.  W.  293;  Tilden  Co.  r. 
Hair  Co.,  216  Mass.  323.  103  N.  E. 
916;  Blakelv  p.  Lumb.  Co.,  121  Minn. 
280,  141  N.  W.  179;  Heidbrink  r.  Schaff- 
ner,  147  Mo.  App.  632,  127  S.  W.  418; 
Witt  r.  Ins.  Co.,  92  Neb.  763,  139  N. 
W.  639;  Goetz  r.  Bk.,  23  N.  D.  643.  13.8 
N.  W.  10;  Sherman  Co.  r.  Champlin 
(R.  I.)  89  A.  504;  Dobson  r.  Zimmer- 
man. 5."  Tex.  Civ.  394,  118  S.  W.  236. 
Burden  of  proof. — Kopc/.vnski  r.  Log- 
ging Cr...  71  Wash.  93.  127  P.  601. 
Breach  of  a  written  contract  to  furnish 
board  and  food  to  jdaintiff  for  the  rest 
of  her  life.  Evidence  that  she  had 
been  in  need  of  food  and  that  she 
had  left  the  defendant's  house  because 
she  was  afraid  of  him  is  competent  to 
show  plaintiff  had  not  furnished  such 
food  and  she  was  justified  in  leaving 
the  house.  Soderbind  r.  Helman,  215 
Mass.  542.  102  N.  E.  899. 
A  contractor  suing  for  extras  has  the 
burden  of  showing  the  work  was  extra 
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an>l   ilcfo"^"  ♦    •■  •"•ntoil    tluT«'to.   Loaf- 
Urofu  r.  .    !:s   111.  .\i.|..   10. 

Where    liu alleges    broacli    on 

{•art   uf   i>iiiintilt    ho   must    pruvu   it   iind 

hhow     dniiiaK«'s'.       Klro.l     Lumb.    Co.    C. 

M.u.ro    (.\l;i  ^    Go    S.    17d. 

The   agreement    muiit    first    be    cstab- 

linhod.     llugans  r.  Dcni]is,  G3  Fin.  177, 

."•<  S.  33. 

Contusion  of  witness,  inrompptont.  Mi*- 

<\>y    r.    S.,    iL'l    (;a.    L'lv.    .-.•:    .^     K.    liM. 

Admission  in  answer,  <  >    Cirniit 

r.   rr:.lt,  .^7  Aj-p.  Div.  \.  Y.  8. 

5*-7-G6  Escape  from  terms  of  con- 
trart  ln'onuso  of  con.lition  subsequpiit 
in  proviso  can  only  l.o  ha«l  when  party 
riatinin).;  rphasc  shows  facts  entitling 
him  thereto  hail  ionic  to  pass.  .lavierrc 
r.  Central  Alta^-racia,  217  V.  S.  HOG. 
528-7<»  See  Woil  r.  Lester,  91  Ark. 
19").  12fl  S.  W.  712. 

Party  seeking  recovery  mnst  show  full 
performance,  nothinj:  beiny  ailinitte<l, 
and  plaintiff  having  put  coi\tract  in 
cvi..once.  Cincinnati,  etc.  R.  Co.  r. 
Baker,  130  111.  App.  414;  Vernon  r.  Co., 
119  App.  Div.  3:».  mil  N.  Y.  S.  870. 
Acceptance  of  performance  may  bo 
shown  by  in.<»tnuiMMit  rum  eying  thing 
origiiiallv  graiite.l.  I'hornbnrg  r.  Doo- 
little,  h's  la.  "?.<».  I'J.".  N.  W.  100.1. 
Contract  between  brokers  for  division 
of  corimi.HSion  unless  sale  niailo  by  one 
unniilcil  liv  the  other.  Hunlen  of  proof 
on  broker  claiming  sale  was  ma<lo  with 
his  assi«<»''ii.  .  v.!..-.  it  :ii.  ..irs  sale 
was  ne^'i  John- 

s...,  r.  In  i    N.  W 

1 '!•:•:. 

Burden    on    party    claiming   benefit   to 

»how    performance.      Har<lawav-W.    Co. 

r.    Bra.llev.    Ifi3    Ala.    'u^G.    51    S.    21: 

List   r.  Chase,  80  O.  St.  42,  88  N.   E. 

1  •20. 

Performance   of  extra   work   mtist   be 

fthown  bv  partv  sckiny  compensation — 


Good  faith  of  party  charged  with 
broach  may  bo  shown  by  tarts  imli- 
caliMg  lack  of  intent  to  injure  other 
j.aity.     Hrown   r.   Edsull,  23  S.  D.  010, 

i-'L'  N.  w.  «:.s. 

5!m8-71     See  Fleming  r.  Lunsford,  lOS 

Ala.  r,V\  50  S.  921. 
j  r*'2H-7'2     Mercer     Klec.     Mfg.    Co.    V. 
Mig.    Co.,    87    Conn.    091,    M)    A.    909; 
I  Lynch  r.  Co.,  112  N.  Y.  S.  91.-);  Ilar-i.' 
I  man  King  Lumb.  Co.  r.  Hampton  Hro-  . 
104  Tex.  5S."),  142  H.  \V.  S07;   Van  DvK, 
f.  C  ole,  81    Vt.  379,  70  A.  593. 
It  Is  a  question  of  fact  for  the  jury  to 
(ietermiiie  wlnther  a  contract  has  been 
nb:inil<ine<l.       Martin    r.    •Spaulding,    40 
OKla.    191,    i:{7    1*.    .SS2. 
Proof  must  be  clear  an<l  show  acts  and 
conduct    positive,    uneipiivocal    and    in* 
consistent    with    rights   under   contract. 
May  c.  Getty,  140  N.  C.  310,  53  S.  B. 
75. 

Forfeiture. — Party  who  excuses  non- 
porfonnancp  because  contrai-t  wrong- 
fully forfeite<l  must  sustain  his  allega- 
tions. Harley  r.  Dist.,  226  111.  213,  80 
N.    !•;.   771. 

SliJI-T.I     Wilkinson     r.     McLeod,     80 
Misc.   220,   140   N.   Y.  S.   1031;    Hoville 
r.   Dalton   Paper    Mills,   86   Vt.   30.5,  83 
A.   G23.     See  Thompson   r.   Houdin,   133 
Apy..    Div.    .s72,    1L'»»    .\.    Y.   S.   178. 
Intent  controlling  factor,  am]  must  be 
shown   by  declaratiim   or  conduct.     Par- 
ties may  t»'slify  to  their  understanding 
and   belief  as   to  abandonment.   Turner 
r.    Markham.    ir)5    Cal.   .^.('.2,    102    P.    272. 
Abandonment  of  covenants  in  building 
restrictions. — See    nrigh:iin    r.    Co.,    74 
N.  .1.   i:.|.  L'S7,  70  A.  is."). 
r>'2U-7t     Aetna  Ind.  Co.  r.  Puller,  111 
Md.   321,   73   A.   738.     ' 
620-75     Evidence     of     mistake     does 
not  show  abandonment.      Ilardawav  ^V 
Co.  r.  Bradley,   103  Ala.  59n,  .Tl   S."21. 
r»2!>-70    Proof       by       circtimstances. 
Tho!!!;  son    r.    .'■^tone,    43    Pa.    Super.    G9. 


Cablwell  r.  Schmul- 
V   as   experts   In 


G.  Co.  p.  Co.,  ol  T«a.  Civ.  C2y,  122  6. 
W.    947. 
Party  n 

and     m; 

honey  r.  Co.,  i-  L<jun.  -r",   . .;   a.   .'•• 
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r,:'.(\  -2      Hoard  of  Trade  r.  Tncker,  202 

Atchison,     etc.     K.     Co.    V. 

-•2  Colo.  App.  495,  125  P.  589; 

r.    R.   Co.,    120    Oh.   314,   47 

:;    P.    r.    Paul,    143    III.    App. 

.''.fi;    U.irton    r.    Barton.    142    Ky.    4«'T. 

1?.l   S    W,  909:    Be.kormnnn   r.  .feweh^ 

--    "  'J79.    157   S.   W.   «.^' 

Mo.   359,    115   H.    W 

ju^.,  .       r.   8.,   86   Neb.    1U5, 
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125   N.  W.   132;    Mocbiua   v.  Williams, 

84  N.  J.  L.  540,  87  A.  73;  Clancy  v. 
R.  Co.,  128  App.  Div.  m,  112  N.  Y. 
8.  541;  De  Novelles  v.  Ins.  Co.,  78 
Misc.  649,  138  N.  Y.  S.  855;  C.  C. 
Deitrick,  221  Pa.  7,  70  A.  275;  Western 
U.  Tel.  Co.  I'.  Vickery  (Tox.  Civ.),  15s 
8.  W.  792;  Bovillo  r.  Mills,  86  Vt.  305. 

85  A.  623;  Kohl  v.  Bradlpy  Co.,  130 
Wis.  301.  110   N.  W.  2(55. 

Where  plaintiff  calls  defendant  as  wit- 
iK'ss.  Littm;iiin  r.  ii.uriy,  l.")7  .\l'l>.  Div. 
<»(r.)  142  N.  Y.  S.  341;  appeal  dismissed, 
209  N.  Y.  589,  103  N.  K.  112(i. 
Party  bound  by  testimony  of  his  wit- 
ness unless  ho  proiluccs  coMtraiy  tf.sti- 
nioiiv.  (.'utU'i-T.  Co.  c.  Clements,  5 
C-i.  A|.p.  291.  (53  S.  E.  58. 
In  New  York  testimony  of  party  given 
at  inst.'in<"c  of  n<iver8e  party  mn.v  he 
reliuttcd  b.v  other  witnesses.  (Jreen- 
baiim  r.  Greenfield,  114  N.  Y.  S.  832 
(under  Code). 

631-3  Chri.stian  v.  R.  Co.,  120  Ga. 
314.  47  S.  E.  923;  Anderson  v.  Middle- 
brook,  202  Mass.  506,  89  N.  E.  157. 
531-4  In  re  Hurley,  204  Fed.  126; 
Mississip|)i  G.  Co.  r.  Frnn/.en,  143  Fed, 
5itl,  74  C.  C.  A.  135;  Jebeles,  etc.  Co.  r. 
riooze  (Ala.),  62  S.  12;  Dumas  r.  Clay- 
ton. 32  Api..  Cas.  (D.  C.)  5(50;  Sauter  r. 
Anderson,  112  111.  Aj.p.  580;  Coehburn 
r.  Assn.  (la.),  143  N.  W.  1006;  S.  r. 
Rpode,  151  la.  701,  130  N.  W.  714; 
I..ft  Fork  C.  Co.  r.  Owens'  Admx., 
155  Ky.  212,  159  S.  W.  7o3;  South- 
ern K.  Co.  r.  Goddard,  28  Kv.  L. 
R,  523,  89  S.  W.  675;  C.  r.  Pevnnev, 
182  Mass.  33,  64  N.  E.  402;  Kollison 
r.  R.  Co.,  252  Mo.  525,  160  S.  W.  994; 
Schumacher  r.  Brew.  Co.,  247  Mo.  141, 
152  S.  W.  13;  Burton  r.  R.  Co.,  176  Mo. 
App.  14,  162  S.  W.  1064;  Beckermann 
r.  Jewelry  Co.,  175  Mo.  Ai>p.  279,  157 
8.  W.  855;  Imhoff  r.  M.Arthur.  146 
Mo.  371,  48  S.  W.  456;  W.d)urn  X.  Bk. 
r.  Woo.la  (N.  H.).  89  A.  491;  Koester  r. 
Wks.,  194  N.  Y.  92.  S7  N.  E.  77;  Wob- 
iiter  r.  R.  Co.,  158  App.  Biv.  210,  1  J3  N. 
V.  S.  57;  C.  r.  Mediote.  38  Pa.  Super. 
194;  Eastern  L.  Co.  r.  Gill,  9  Pa.  C.  C. 
6no;  .Ipter  r.  8.,  52  Tex.  Cr.  212,  106 
S.  W.  371. 

8««  Hopkins  r.  White.  20  Cnl.  App.    ' 
128   p.  7S0,  nlso   vol.   3.  p.   2;">.   n. 
But  see  Alcolm  Co.  v.  Brenack,  96  N. 
Y   S.  10.55. 

Matters   elicited   from   hostile   witness 
OH  .  ro?sexa!tiin.iti<>ii  may  be  disproved. 
Ix>np  r.  Swc-tcii    (M.I.).  90   A.   7^2. 
By   crosa-examiniition. — <Jobb,    etc.   Co. 


r.  Hills,  208  Mass.  270,  94  N.  E.  265. 
On  a  trial  for  embezzlement,  defendant, 
an  oficer  of  a  bank,  t«'Stified  on  his 
own  behalf  and  cx]ilaincd  cash  entries. 
On  cro.ss  examination  a  newspaper  ad- 
vertisement of  the  condition  of  the 
bank,  for  whii-h  defendant  was  respon- 
sible, was  prorluced  for  identifi'-ation 
by  him,  and  was  held  proper  in  contra- 
diction and  to  weaken  his  testimonv. 
S.  r.  Morris,  58  Or.  397,  114  1'.  476. 
532-5  Compton  r.  S.,  102  Ark.  213, 
143  S.  W.  897;  Boles  r.  P.,  37  Colo.  41, 

86  P.  1030;  Atlantic  C.  L.  R.  r.  Crosby, 
53  Fin.  400,  43  S.  318;  Wilson  r.  R. 
Co.  (la),  142. N.  W.  54;  Cash  v.  Den- 
nis (la.l.  139  N.  W.  920;  S.  r.  Swee- 
nev,  75  Kan.  265.  88  P.  1078;  French  r. 
C..'  30  Kv.  L.  R.  98,  97  S.  W.  427; 
Feltner  r."  C.  23  Kv.  L.  R.  1110,  64  S. 
W.  959;  Smith  r.  C.,  154.  Ky.  613,  157 
S.  W.  1089;  Finn  V.  Co.,  101  Me.  279, 
64  A.  490;  Murphv  r.  S.,  120  M.l.  229, 

87  A.  811;  Droncnberp  r.  Harris,  103 
Md.  597,  71  A,  81;  Thomas  r.  Byron 
Tp.,  l(5s  Mi.h.  593,  134  X.  W.  1021; 
S.  r.  Valle.  196  Mo.  29,  93  S.  W.  111.'); 
S.  V.  Murph.v,  201  Mo.  691.  100  S.  W. 
414;  Johnston  r.  Spencer,  51  Neb.  198, 
70  N.  W.  982;  State  r.  Watson.  94  S. 
C.  458.  78  S.  E.  324;  S.  r.  Jones,  74 
S  C.  45C,  54  S.  E.  1017;  Keener  r.  S.. 
51  Tex.  Cr.  590,  103  S.  W.  904;  Rice 
r.  S.,  51  Tex.  Cr.  255,  103  S.  W.  1156; 
Gulf,  etc.  R.  Co.  r.  Matthews  (Tex. 
Civ.),  S9  S.  W.  9S3;  Com  stock  r.  Ja- 
cobs, 84  Vt.  277,  78  A.  1017;  Norfolk 
Co  r.  Carr.  lOfi  Vn.  508,  56  S.  E.  276; 
Robinson  r.  Kistler.  02  W.  Va.  489, 
.59  S.  E.  505:  Earley  r.  Winn.  129 
Wis.  291.  109  N.  W.  633;  Bunl.Tn  r. 
Salmon.  130  Wis.  164,  109  N.  W.  '.>-.[>. 
See  Mondy  r.  Pcirano,  4  Cal.  App.  411, 

88  p.  r.so,' 

Rule  not  absolute. — Salem  News  Pob. 
Co,  r.  CaliKa.  144  Fed.  965.  75  C.  C. 
A.  673. 

K32-e  Quirk  r.  Co.,  205  N.  Y.  330, 
9s  N.  E.  4^n. 

Evidence   admi'^'^iblo    frw    nflmr    T.nmrtllOg 

is    not     renii  it« 

'.■•n.Tm.'v    t.i  lice 

Kichmond,  207 
•  r; 

Action  for  por^oaal  iujurlea. — Gulf.  ete. 
R.  Co.  r.  Williams  (Tex.  Civ.),  136  8. 
W.  527. 

Attention  of  witnoRS  may  h*  e»llA<l  to 
rontr.idii  tions   in    direct   t-  nd 

that  on  cross  examination  la- 


VnJ.     f^ 


C(>\ri:.\ni(  ri().\  or  \vrr\i:ssKs 


I'M!,    ;,>;.!•. 1.       r.    (.     Kl;:l'V,    11     I   ;il.    A|.p. 

27."..   li>-J    p.  SIO. 

Unexpectedly    hostile   witness  mny    bo 

asktil      inicsl  KiiiH     to     ri'fri'sh  iiu'inory 

tli<>u;.'li    tlioy   aro   in    natviro   of  rro.Si*  ox- 

nmiiiation.'  S.  r.  Kebler,  228  Mo.  367, 

T:>i   S.    W.   721. 

5.1.1-7     Cli...  tnw    R.    Co.    r.  Nowton, 

110  K,..i.  •:_•-,  jin.  71  c.  c.  A.  nr.o;  v. 

r.  Izlar,  vS  Cal.  A  pp.  6nO.  97  P.  flSr>; 
WomMb  r.  Wilbur.  3  Cnl.  App.  nS."), 
S6  P.  Clfi;  CJii.ajio  R.  Co.  f.  (5rcj;ory, 
221  III.  r>f)l,  77  N.  K.  1112;  Cochburn 
r.  As.sn.  (Ia.1,  143  N.  W.  100(5;  In  ro 
Sohmi.lt '8  Will.  139  N.  Y.  S.  401; 
11. .III. ..a  r.  !Sf.  (Tox.  Cr.),  i:)7  S.  W.  4'<7. 
Sci'  also  Vol.  7,  pp.  21  31. 
Contradiction  of  witnesses,  etc. — Rrow- 
Ptor  r.  Millor,  31  8.  D.  013,  141  N.  W. 
77  •«. 

Where  plaintiff  calls  a  witness  pre- 
viously i;illi«.i  by  (IrfiMnlaiit  he  niaV 
aft<'r\var<Ks  bo  iinpoacliod  by  plaintiff. 
Jfut.'hinson  r.  ."-^.-ifotv  Gate  Co.,  247  Mo. 
71.  l.VJ  .«;.  W.  .-2. 

Ari^unent  against  integrity  of  witness 
is  prohibitofl.  f'hoi-taw  R.  Co.  r.  Now- 
ton. 1  JO  Fod.  22.3,  249.  71  C.  C.  A.  fi.'.-l. 
Cbntradiction  is  not  inipoarhmont.  Chi- 
ra-o  R.  Co.  ii.  Rvan,  22.1  111.  2S7,  80 
X.   K.  llfi. 

5.'M-8     P.  r.  Cook,  148  Cal.  334,  S3  P 

43:    a    r,    Fowlor.    13    Ma.    317,    89    P. 

T.")?:    Grav   r.   Ooofl.   44   In<l.   App.   470, 

89   N.    K.49S:    DifTon.lorfor   r.   Soott,   5 

In<l.   App.   2J3,   32   X.    K.   S7;    Fhikos  r 

T»   • -.5.    30    Kv.    L.    R.    134S,   101    S.   W. 

flarrison   r.  C.,  29   Ky.  L.  R.  411, 

.  .    S.    W.    S94;    Lin.lquist    V.    Diokson 

9S    Minn.   3<^;».    107    X.    W.   9r>S;   .«<olover 

r    P.rvant,  r,i  Minn.  434,  .'>6  N.   W.  S8, 

\ii.  St.  340.  21    L.  R.  A.  418;  S.  v. 

-         Strom,   99    Minn.   234,   109   N.    W. 

ll."?:    P.   r.    Smith.    113   App.    Div.   390, 

9P  V    y.  S    118;  nouM  r.  Ins.  Co.,  114 

312.  99    \.   V.  S.   S33;   S,   p. 

48  Or.   4*«3.   S7    P.  .'524.   89  P. 

;  <  .    r.    Diotrirk,   221    Pn.   7,   70    A. 

l:'.    Wrnvpr  r.  S.,  40   Tpx.  Cr.  607,  81 

.s.    W.   39;    Oallopos   r.   S..   4<'   Tox.   Cr. 

.•><<     S-    S.    W.    11*0;    r>nl1nH    R.    Co.    r. 

w    .,,    .  ...^  41   Tpj,    c^v    131,  90  8.  W. 

r  r.  8.,  52  Tex.  Cr.  212,  106 


6.15-» 
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Mntf     witness. — Alexander    r. 
Ti   S.  W.  807. 

r.  R.  Co.  (Ala.),  64 
I  &    N.    Rv.    Co.    r. 

n,  r,  Ala.   App.  r,7<«.  fiO  S.  490. 
F.  Co.,  197  Mo.  21.3,  94  8.  W. 


Held  error  to  ronil  provioiis  oontrn  V' 
tory    writton    stntomont   of    witn<v 
foro   tho    jiirv.      Kr<[man    V.   S.,  9J    .W 1.. 
C.JJ.   134    N.  "W.  2r,S. 
5:t5-10     .lonoslioro,  etc.  R.  Co.  r.  (lal 
nor   (Ark.),   100  S.   W.  r)71;   Dorri.k   f. 
S.,  92   Ark.   237,   122  S.   W.   ."lOO;    P.   r. 
Dunonn,  8  Cal.  App.  ISO,  96  P.  414;  In 
ro   nolboor's   Est.,   l."3  Cnl.   6r)2,  0'!   P 
200;  P.  r.  LiikosziiH.  242  111.  101. 
E.   749;   Livorpool,  otc.   Co.   r.  \\ 
l.'S    Kv.    290,    104    S.    W.    9.'52;    D.ti.i; 
r.    Rrow.    Co.,    1.17    Mo.    App.    014,    i.'!- 
S.  W.  090;  S.  r.  Wilbtto,  40  Mont.  SC. 
127    P.    1013;    P.    r.    WilJnnl,    1.19    Api 
Div.  19,  143  N.  Y.  S.  10.32.     Soo  vol.  7. 
p.    31,    n.    57    et    scq    and    supplomoi  t 
tlurc'tn. 

Must  first  show  ho  was  mislod  or  sii' 
pri.sod.  In  ro  PuicoH's  Kst.,  104  f'li!. 
300,   12<5   P.  9.T2. 

It   is   discretionary  with   the   court  i'< 
porniit     couiisol     to     oross  <\;iiniiic     h'» 
own    witnoss   ns    to   incoiisisti nt    statf 
inonts   niade   nt   fornior    trial    whon    I" 
is    stirprisod    nt    tostiinony.      Parkor    ' 
R.   T.  Co..  3.1  R.  T.    mo,  87  A.   174. 
Contradiction  not  allowed  to  bo  show, 
ns  to  matters  not   tostifioil  to  or  wlii.  u 
witnoss  fnibvl  to  roinomber.     In   ro  1' 
Lavonpn's    Kst.,    101    Cnl.    007,    133    I' 
307. 

Contradiction    not    allowed. — Pooler    r. 
Smith.  73  S,  C.  pi2,  .12  S.   E.  007;    (bnt 
ro>,ip.  S.  r.   WaMrop.  73  S.  C.  00.  .12  S. 
E.    793);    O'Dohortv    r.    Co.,    113    App. 
Div.    030,   99    N.    Y.   S.   3.11,   dist.    Fall 
Prook    Co.    r.    Ilowson.   118    X.   Y.    1* 
.12   X.   E.   1091.   70   Am.   St.   400,   43   I 
R.    A.    070.    an.l    Ilnbnor    r.    R.    Co..    7" 
Ai*p.   Div.    290,    79    N.   Y.   S.    M3,   a/T 
no   opinion.    177    N.   Y.   .123,  09   N".    I 
1124. 

Rule  extends  to  testimony  of  party" 
witnoss  ;;i\i'n  on  < mss  i\nminatinn  ' 
surpriso  of  pnrtv.  Southorn  R.  Co.  ' 
C.o.Mnrd.  28  K.v.  L.  R.  123,  89  8.  V 
07". 

Contradictory  statements  may  he 
shown. — Urown  r.  S..  1  12  Ala.  2'»7.  "* 
S.  20S;  Pirminpham  R.  Co.  r.  Mason 
111  Ala.  3S7.  39  S.  .190;  Bradlov  t. 
Grnhnm,  77  Conn.  211.  .1<<  A.  098;  1111- 
nois  R.  Co.  r.  Wndo.  200  111.  ."523,  09  N. 
E.  .'0.';. 

Evidence  competent  only  to  contra- 
dict; not  substantive  npainst  party 
pontrndirtod.  Fnqnn  r.  C..  24  Ky.  L. 
R.  2204,  73  S.  W.  7«2:  Ilutohins  r. 
M'irph.v,  140  Mioh.  021,  110  N.  W.  .S2. 
Failure  to  state  facts  supposed   to  be 
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beneficial,  not  causo  for  rontradictiiif^ 
witness.  P.  r.  Cri-i'kH,  HI  ("al.  o2l», 
75  V.  101;  P.  V.  Cook,  US  Lai.  334,  S3 
P.  43;  Cross  t\  Co.,  o.J  Flu.  374,  46  S. 
6;  Foltner  »;.  C,  23  Ky.  L.  K.  1110, 
64  S.  W.  959;  Quinn  r.  8.,  51  Tex.  Cr. 
155,  101  S.  W.  24S;  Ozark  r.  S.,  51 
Tex.  Cr.  106,  100  S.  W.  ;»27;  Willis  i". 
8.,  49  Tex.  Cr.  139,  90  S.  W.  1100.  In 
such  case  state  cannot  road  testimony 
of  witness  on  former  trial  and  ask  if  it 
was  not  wliat  he  testified  to  an«l  if  it 
was  not  trne.  C.  v.  Co.,  26  Ky.  L.  R. 
121.  SO  S.  W.  772. 

Wituess  may  be  asked  as  to  statements 
mads  out  of  court  for  purjiosc  of  re- 
freshiii;,'  nuinory.  White  r.  S.,  S7  Ala 
24,  5  S.  .S29;  V.  v.  Dunt-an,  8  Cal.  \v\\ 
lS(i,  96  P.  414;  P.  f.  Izlar,  S  Cal.  App. 
600.  07  P.  685. 

S.'JS-ll  Lowrv  f.  C,  119  Ky.  691,  63 
S.  \\.  977;  Dunk  f.  S.,  S4  Miss.  452,  36 
S.  609;  Hoier  r.  Co.,  197  Mo.  215,  94 
S,  W.  876;  Clancv  r.  Co..  192  Mo.  615, 
91  S.  W.  509;  C.  r.  Wi.kett,  20  Pa. 
Super.  350;  Gray  r.  Hartman,  6  Pa. 
Super.  195;  Roijson  v.  S.,  51  Tex.  Cr. 
367,  103  S.  W.  911. 

63G-12  Jonesboro,  etc.  R.  Co.  c. 
Gainer  (Ark.),  166  S.  W.  571;  Mont- 
Konipry  r.  Knox,  23  Pla.  595,  3  So.  211; 
Piffendcrfer  r.  Scott,  5  Ind.  Ai>p.  243, 
32  .\.  K.  87;  C.  r.  Wickett.  supra. 
SnB-l.l  Word  r.  C,  151  Kv.  527,  152 
8.  W.  556. 


COPIES 

CaO-l  Madora  R.  Co.  r.  Co..  3  Cal. 
App.  66S,  87  P.  27;  Skinner  Mf^.  Co. 
r.  Donville,  57  Fla.  lst»,  49  S.  125. 
See  Fleet  r.  Hertz,  201  111.  5lt|.  66 
N.  E.  858;  Simonds  V.  Cash,  136  Mich. 
558,  99  N.  W.  754.  See  Great  West- 
ern L.  Co.  r.  Skumwav,  25  N.  P.  268, 
141  N.  W.  479.  Isbeil  r.  Whalen,  25 
8.  D.  445,  127  N.  W.  476;  Green  r. 
Orejfory  (Tex.  Civ.),  142  S.  W.  999. 
530-2  To  show  alterations.  Hitter  r. 
8.,  70  ,\rk.  472,  69  S.  W.  262.  See 
Kimball  Co.  r.  Piper,  111  III.  App.  82. 
S3e-3  Hehrens  r.  Mount/.,  37  Pa. 
Siif.er.  326. 

B.tO-4     Purnett  C.  Co.  r.  Co.,  164  Ala. 
.'!t7,   51    s:    263;    Kolj.    r.    Brazer    (Tex. 
''iv).   161    S.   W.  'iW. 
Duplicate   or   triplicate,    made   by   car- 
bon,  admissible    as    ori);innl.      li.'.i  in-* 
r.  8.,  52' Fla.  39,  42  S.  52;  Fr.i. 
Co.  r.  R.  Co.    (Mich.),  146   N.    \ 
International   H.   Co.  r.   Elfstrom,   lOi 


Minn.  263,  112  N.  W.  252  (distinpuish- 
in;,'  letterpress  copies);  S.  r.  Alber- 
talli,  78  N.  J.  L.  90,  73  A.  128;  Cole 
r.  Co.,  216  Pa.  283,  65  A.  678  (notice); 
Virginia-C.  C  Co.  r.  Knight,  106  Va. 
674,  56  S.  E.  725;  Chesapeake  k  O.  R. 
Co,  f.  Stock,  104  Va.  97,  51  S.  E.  161. 
See  540-11,  infra;  Harmon  i\  Tv.,  15 
Okla,  147,  79  P.  705. 
Bill  of  lading.— ".Where  duplicates  are 
jirodii.cd  by  moihanical  means,  all  are 
dujdicate  originals,  and  any  of  them 
may  be  introduced  in  evidence  without 
accounting  for  the  non-j)roduction  of 
the  other.  Federal  Union,  etc.  <^'o.  t. 
Indiana,  etc.  Co.,  95  N.  E.  1104;  In- 
ternational Harvester  Co.  r.  Elfstrom 
(1907),  101  Minn.  263,  112  N.  W.  252, 
12  L.  R.  A.  (X.  S.)  343,  118  Am.  St. 
Rep.  626,  11  Ann.  Cas.  107,  and  cases 
'•ited  and  note.  If  the  duplicates  are 
originals,  it  is  a  necessary  corollary 
upon  proper  j»roof  of  destruction  or  loss 
of  an  original,  which  is  primary  evi- 
dence, that  the  groundwork  is  laid  for 
introducing  a  copy.  The  rule  would, 
of  course,  be  otherwise  if  it  took  dif- 
ferent i»arts,  to  constitute  the  whole, 
as  in  an  indenture  at  common  law." 
Pittsburgh,  etc.  R.  Co.  r.  Brown.  178 
liid.  n.  97  N.  E.  145,  98  X.  E.  625. 
Blue  prints. — Lincoln  S.  Dist.  r.  Fiske, 
61  Neb.  3,  84  X.  W.  401. 
540-6  Peojde's  Nat.  Bk.  r.  Rhoades 
(I»el.).  90   A.  409. 

5  JO-9  Where  printed  notice  of  re 
waul  j>osted  best  evidence  is  a  notice 
l>osted,  not  a  i)rinted  copv.  Palatine 
Co.  r.  Co.,  13  N.  M.  241,  82  P.  363. 
54<M1  International  H.  Co.  r.  Elf- 
strom, 101  Minn.  263,  112  N.  W.  252, 
lis  Am.  St.  626,  12  L.  R.  A.  (N.  S.) 
343;  Chesapeake  &  O.  R.  Co.  r.  Stock, 
104  Va.  97,  51  S.  E.  161.     See  Leidigh 

6  H.  L.  Co.   r.  Clark,  78   Ark.  539,  94 
S.  W.  686.     Contra.  Chesapeake  &  O.  R. 
Co.  r.  Stock,  supra.     See  Virginia  C.  C. 
Co.  r.  Knight.  T'l',  \n.  674.  56  S.  E.  725. 
When  letter-press  book   is  original,  as 
when   it   is  a   weather  bureau   record,  it 
is    primnrv    evidence.      Chicago    R.    Co. 
r.   Zaj.p.   209   III.  339,   70   N.   E.  623. 
Letter-book    comi>etent    to    prove    con 
tents.     Continental   Nat.   Bk.   r.   Moore, 
S3    App.    Div.    419.   82    X.    Y.   S.    302. 
Carbon  copy,   not   original.      McDonald 
r.   Hanks.   52  Tex.   Civ.   140,   113   S.   W. 
•'01.  ,-if.  the  text. 

r»-lO-12     Letter     press     copies    admis 

nible  to  show  destination  of  cars  where 

'  way-bills  were  lost.    Barker  r.  K.  Co., 
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88  Kan.  767,  129  P.  1151,  13  L.  K.  A. 
(N.  S.)   1121. 

641-13  Lvoiig  Lumb.  Co.  v.  Stewart, 
m:  Ky.  653,  115  8.  W.  376. 
5  12-14  Coj»ic»8  furnisheil  by  agents 
are  .socondnrv  ovidonoe,  \V.  U.  T.  Co, 
r.  Kapp,  3;"/ Tex.  Civ.  663,  80  S.  W. 
SIO. 

Message  road  to  operator  from  moino- 
randuin  by  porson  who  wrote  it  ami 
transfribed  on  blank  by  fonm-r,  ail- 
mi<<ii.l,.  ,■  ■lii^t  foinpany  to  show  iiies- 
8;.  Mi  ins  c.  Co.,  82  S.  C. 

L'l,  :;i5. 

542-20  N,  V.  &  B.  Transp.  Line  v. 
Co.,  118  M.l.  73,  St  A.  2.".1;  Glazer  r. 
Co.,  113  N.  Y.  S.  979;  Patter.son  r.  K. 
Co.  (Tex.  Civ.),  126  .S.  W.  33(5. 
Copy  inadmissible  when  orijrinal  is  not 
a-lmissiMf.  Tourtclot  f.  liooker  (Tex. 
Civ.).  If."  S.  \v.  ■:<.)■.]. 
Photographic  copy. — Stitzol  r.  ^^iller, 
2:.0  III.  72.  9.",  N.  K.  r.3. 
S 13-21  llartfonl  F.  Ins.  Co.  r. 
Knu.h.  72  Ark.  47.  77  S.  W.  899;  Van 
V:.lk(>iibiir)L'h  r.  Oldham,  12  Cal.  App. 
.-.72.  ins  P.  42;  Bower  r.  Cohen,  126 
Ga.  S.l.  .^4  S.  K.  918;  Nau-rhton  r. 
Sonrv,  245  111.  225.  91  N.  E.  1033;  Rud- 
gear"  r.  Co..  20G  111.  74.  69  N.  K.  30; 
West  Pub.  Co.  r.  Lasley,  105  111.  App. 
256;  Pape  r.  Ferpuson,  28  Ind.  -App. 
298.  n2  X.  E.  712;  Peycke  r.  Shinn, 
68  Neb.  343.  94  X.  W.  135;  Aetna  Ins. 
Co.  r  Du  Parrpiet,  65  Misc.  551,  120  N. 
Y.  S,  759;  Miller  r.  Freeman  (Tex. 
Civ.),  127  S.  W.  302. 
See  Chicago,  etc.  Co.  v.  Moran,  210 
Til.  9.  71   N.  E.  38. 

543-22  Tve  Master  v.  P.,  54  Colo. 
41i,.  ir.l  P.  269;  Pro.tor  V.  Blakely,  12s 
Ga.  606,  57  S.  E.  S79;  Afflick  r.  Strcct- 
cr,  136  Mo.  App.  712,  119  S.  W.  28. 
S43-23  Penry  r.  Dozier,  161  Ala. 
29J.  19  S.  9ii;i:' Hartford  F.  Ins.  Co.  f. 
Enoch.  72  Ark.  47,  77  S.  W.  899;  Web- 
ster r.  Bear,  141  Mo.  App.  531,  125  S. 
W.  ««i-. 

Proper    foundatlou    for    use    of    letter- 
jiress  copv.     I'nion  S.  &  G.  Co.  C.  Ten- 
noy.  2mO  Ml.  319,  CJt  N.  E.  688. 
Notice    unnecessary    if    possession    of 
orijrin.nl   dcni.-i.      Kohl   r.   Bradley,   130 
Wis.  3nl,  lilt  N.  W.  265. 
543-25     Kolp    r.    Brazer    (Tex.    Cr.). 
-   w.  'i(t:i. 
nriety  In  admitting    copy    when 
..il    in    evidence,   harmless.      Lara- 
bee  r.  Larabee,  240  111.  576,  88  N.  E. 


5  13-20     Proctor   r.    Blakely,   128  Qa. 

Iidfi,  57  S.  K.  7S9. 

543-27     Burnett    C.    Co.    r.    Co.,    164 

Ala.  54  7,  51   .S.  263. 

644-30     Brent    r.    Baldwin,    160    Ala. 
635.   49  .S.   343. 

54  1-31  Printed  blank  HUjijilemented 
by  testimony  as  to  what  was  filled  Into 
original,  competent.  Kenniff  v.  Caul- 
Held.  140  Cal.  34,  73  P.  S(i3. 
541-32  Extracts  from  copies  of  cash 
ilrawcr  slips  not  admissible.  Sonnen- 
tVld  r.  Kosenthal,  247  .Mo.  238,  152  8. 
W.  321. 

544-33  Co|>ie8.  Sullivan  r.  Fant 
(Tex.  Civ.),  160  S.  W.  612.  See  Hul 
dock  C.  Co.  r.  Peyret,  113  La.  S67,  37 
S.  858;  William  M.  Rice  Institute  r. 
Freeman  (Tex.  Civ.).  145  S.  W.  6sS. 
A  translation  made  from  a  copy  is  in- 
admissible when  the  original  has  not 
been  shown  to  havo  been  lost.  Hamil- 
ton r.  S.  (Tex.  Civ.),  152  S.  W.  1117. 
54G-39  Rudd  r.  Buxton,  41  App.  Cas. 
(1).  ('.)  353;  Larabee  V.  Larabee,  240 
III.  576,  8S  N.  E.  1037;  Whitman  r. 
Giesin.c,  224  Mo.  600.  .123  S.  W.  1052; 
Pevcke  r.  Shinn,  6S  Neb.  343,  94  N.  W. 
13.5;  Sullivan  r.  Solis,  52  Tex.  Civ.  464, 
in  S.  W.  4. "6. 

Evidence   held   Insufficient. — Winter   c. 
Dibble,  251    111.  200,  95   N.  E.   1093. 
547-11     Davis  r.  S.,  54  Tex.  Cr.  236, 
114   S.  W.  366.     See  544-31,  supra. 
518-44     Burnett    C.    Co.    r.    Co.,    164 
Ala.  547,  51    S.  263;   Aetna   Ins.  Co.  r. 
Du    Parquet,    65    Misc.    551,    120    X.   Y 
S.  759;  Perry  f.  Sheldon,  30  R.  I.  426, 
75    A.  690;    Blair  V.  Breeding,  57  Tex. 
Civ.  147.  121   S.  AV.  S69. 
Copy   identified   by   defendant's  agent, 
admissii'le   if   it   fails   to   produce   orig- 
inal.     Mc  Meek  in    r.    R.    Co.,    82    S.   C. 
468.  64  S.  E.  413. 

548-46  Southwestern  T.  &  T.  Co, 
r.  Owens  (Tex.  Civ.),  116  S.  W.  89. 
Contra,  Clarke  r.  Dunn,  161  Ala.  '  . 
50  S.  93  ("best  iudjjment");  W  •  - 
r.  Dibble,  251  III.  200,  95  N.  E.  l";''.; 
Brad'treet  f.  Banking  Co.,  89  Neb.  590, 
K'.l    X.  W.  956. 

549-49  Konniir  r.  Caulfield,  140  CaL 
34,  73  P.  803. 


COPYRIGHT 
Remedies     for     Infringement*— See 
Stand.mu)  Pnor.  507,  1 1  si  <i. 
MLscellanoous  Rules  of  Practice. — See 
Stanuabu  Pko<:.  511. 
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Jurisdiction    of    Infringement    Suits. — 
Sec  .")  Staxhauu  J'kuc.  fjin. 
Venue,  Laches,  Parties,  Pleading. — Seo 
5  StandakI)  I'i;oc.  ."ill,  cL  scq. 
Decree  or  Judgment. — See  5  Standard 
Pkoc.  "jIT. 

551  Evidence  sufficient  to  sliow  that 
plates  were  iiiade  from  type  set  witliin 
the  United  States,  as  required  on  eopy- 
riL'ht  books.  Iluebsch  V.  Crist  Co.,  209 
Fed.  S85. 

551-2  Mifflin  v.  Button,  190  U.  S. 
2()o;  Iluebsch  r.  Crist  Co.,  209  Fed. 
8S.");  Freeman  t\  Register,  173  Fed.  419. 
Se."  Ciiin  r.  A.  Pub.  Co.,  209  Fed.  713. 
551-3  Saake  v.  Ledercr,  174  Fed. 
13.1,  98  C.  C.  A.  .371,  (certificate  does 
not  per  se  establish  copyright);  Hos- 
selnian  v.  Richar<Ison,  174  Fed.  G22, 
9S  C.  C.  A.  127  (same). 
551-4  Lederer  r.  Saake,  10(1  Fed.  810. 
It  must  be  alleged  si»e(ifically  things 
re(|uired  were  done.  Ford  i".  Co.,  148 
Fed.  1)42. 

552-7  Filing  title  of  magazine  cov- 
ers such  articles  in  it  as  were  written 
or  owned  by  proprietor.  Ford  v.  Co., 
supra.  It  covers  all  articles.  Harper 
r.  Co.,  144  Fed.  491. 
552-13  See  Huebsch  v.  Crist  Co.,  209 
Fed.   !SS5. 

552-18  Custom  and  course  of  busi 
ness  of  complainant  may  be  shown 
where  large  number  of  copyrights  in- 
vohed,  and  may  give  rise  to  jiresump- 
tion  that,  except  as  shown,  law  has 
been  met.  West  Pub.  Co.  r.  Thomp- 
son, 109  Fed.  833. 

653  P.  r.  Weinstock,  140  X.  Y.  S. 
4^13.  See  vol.  11,  p.  692,  n.  94,  and 
8upj)lement  thereto. 

653-19  Chautauqua  School  r.  Natl. 
School.  211  Fed.  1014. 
553-23  See  r).-)l-3,  supra. 
553-25  Mifflin  r.  Co.,  190  U.  S.  2<)0. 
See  Fr(>enmn  r.  Register,  173  Fed.  419; 
Mcrriam  Co.  f.  Co..  14G  Fed.  3.14,  76 
0.  C.  A.  470  (notice  of  book  copy- 
righted in  England). 
554-32  Tn  Ontario  certified  copy  of 
entry  at  Stationers'  Hall  is  jirimn  fncie 
evidence  of  proprietorshi|>  under  stat- 
ute, and  it  is  not  required,  to  make  a 
prima  facie  case,  to  jtrove  facts  mak- 
\nn  statute  condition  ]>recedont  to  vest- 
ing of  copvright  in  another  than  th* 
author.  Black  r.  Co.,  8  Ont.  L.  R 
(Can.)   9. 

654-33  It  is  an  inference  of  fact 
whether  publisher  of  an  encyclopaedia 
who  employs  and  jiays  writers  for  pre- 


paring articles  for  it,  which  articles 
they  copyright  and  publisher  coi)y- 
rights  encyclopaedia,  obtains  exdusivo 
right  to  jiroduce  the  articles.  In  ab- 
3cuee  of  special  circumstances  infer- 
ence will  be  in  favor  of  publisher 
Lawrence  &  B.  r.  Aflalo  (1904),  App. 
Cas.  (I*mg.)  17.  But  such  circumstances 
exist  where  author  of  article  puldished 
in  magazine  soon  afterwanl  enters  it 
for  copyright  under  his  name.  Mifflin 
r.  Co.,  190  r.  S.  2f)(t. 
Authorship  immaterial  to  defendent  in 
suit  for  jienalties  by  i»erson  in  whose 
name  coi»yright  taken.  Lederer  v. 
Saake,  IGO"  Fed.  810. 
554-34  Negative  testimony  of  third 
pi>rsons,  not  persuasive  as  to  author- 
shij)  or  non-publication.  Bosselman  f. 
Richardson,  174  Fed.  622,  98  C.  C.  A. 
127. 

555-36  In  England  right  to  copy- 
right a  photograjdi  is  in  sitter,  though 
negative  may  be  projierty  of  photog- 
rapher. Boucas  r.  Cooke  (1903),  2 
K.  B.  227;  Stackemann  v.  Baton  (1906), 
1  Ch.  D.  774. 

556-4 <>     Davies    r.    Bowes,    209    Fed. 
.13;    Lederer  r.   Saake,   166   Fed.   810. 
556-42     West  Pub.  Co.  v.  Thompson, 
1(!9  Fed.  833. 

Evidence  held  sufficient. — Da  Prato 
Statuarv  Co.  r.  Giuliani  Stat.  Co.,  189 
Fed.  90^ 

556-15  Cadieux  r.  Beauchemin,  31 
Can.  Sup.  370. 

557-5-i  West  Pub.  Co.  r.  Thompson, 
169  Fed.  833;  Sampson  Co.  f.  Co.,  134 
Fed.   890. 

558-61  MofTatt  f.  Gill,  86  L.  T. 
(Kn^.)  40.1;  W.St  Pub.  Co.  r.  Thomp- 
son, suf>ra;  Hartford  Co.  r.  Co.,  146 
Fed.  332;  Samjtson  Co.  v.  Co.,  supra; 
Thomi-son  Co.  V.  Co.,  122  Fe.l.  922,  M 
C.  C.  A.  148;  Dun  r.  Merc.  Agency 
127  Fed.  173.  See  Social  R.  Assn.  r. 
Murphv,  12<<  Fed.  116.  . 
558-62     Sampson  Co.  r.  Co.,  134  Fed. 

558-63  Tn.junction  may  issue  on 
proof  that  three  jiages  of  complainant's 
book  were  j>repared  for  use  as  copy  by 
defeuflant,  in  absence  of  clear  proof  of 
intentio!!  not  to  use  them  as  such.  Chi- 
capo  Co.  r.  Co.,  122  Fed.  189. 
550-67  <'a<lieux  r.  lieauchemin,  31 
Can.  Sup.  370;  West  Pub.  Co.  r.  Thomp 
son,  169  Fed.  833;  Encyclopaedia  B. 
Co.  r.  Assn..  130  Fed.  460;  Hubges  r. 
Bflasco.  130  Fed.  S'^S;  Hartford  Co.  f. 
Co.,  146  Fed.  332. 
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551>-6J)     See  West  Tub.  Co.  i.  Tl»oiiii>-    504-28     West   Pub.  Co.  f.  Thompson, 


80I1,  lO'J  Fed.  6o3, 

559-70     Kmyilopaeilia      B.      Co.      r. 

AsMi.,   130   t'ea.  400. 

550-72     Eiuyclopaediii      B.      Co.      P. 

Assn.,  sui'ru. 

n<>0-81     <':iilieux    r.    iSeaiuhemin,    31 

Laii.  f^up.  o7U. 

5GO-88     Kneyclopae.lia      B.      Co.      r. 

A.s.sii..   loO   Fe.f.  41)0. 

5G1-J)3     Kiu-yrlopaedia      B.      Co.      f. 

Assn.,  sujira. 

5(11-96     KxhibJts  by   exports  may  be 

fonsi-liTi'tl   lor  certain   purposes.      West 

I'uli.   Ci).   V.   Thompson,    Uil*  Fed.   !^33. 

5«l-97     tJeorgo    Bisel    Co.    r.    Welsh, 

i;;i  iv.i.  .-)()•}. 

5<ii:-98  Frank  Shepard  Co.  r.  Tub. 
Co.,  IS.")  Fed.  941;  Cadieux  v.  Beauihe 
min,  31  Cau.  Sup.  370;  Hartford  Co. 
f.  (,,.,  140  Fed.  332. 

5G:2-99  West  I'ub.  Co.  v.  Thompson, 
IC!.   I'ed.  S33. 

56:^-1  Trow  Directory  Co.  v.  Co.,  122 
Fed.  191;  Chicago  Co.  v.  Co.,  122  Fed. 
189. 

562-2     Coincident   errors  may   be  ex- 
plaiiie.i.    Gopsill  V.  Co.,  149  Fed.  9<>5. 
562-5     West    Pub.    Co.    v.    Thompson, 
supra. 

562-8  Defenilant  must  justify  use  of 
oopyrijrhtod  matter.  West  I'ub.  Co.  v. 
Tln>!ii|ison,  supra.. 

Eflorts  made  to  avoid  iufriugement 
may  be  rc;;arded  in  cunsiticring 
whether  equitable  relief  shall  bo 
grantol  because  of  unwitting  jirofit  and 
use  gaineil  by  defendant's  writers  not- 
withstanding jirecautions  taken  by  him. 
West  Pub.  Co.  r.  Thompson,  supra. 
56a-10  Hubges  r.  Belasco,  130  Fed. 
3S8.  See  Samj>8on  Co.  r.  Co.,  134  Fed. 
H90,  906. 

One  must  not  bodily  trausmit  result 
of  another's  labor  from  his  sheets  of  a 
directory;  but,  having  made  an  honest 
canvass,  he  may  use  such  sheets  to  re- 
vise and  che<k  his  own.  Hartford  Co. 
r.  Co.,  146  Fed.  332;  MolTatt  r.  Gill, 
86  L.  T.  (Kng.)  465;  Sampson  Co.  r. 
Co..  13 »  Fed.  S90,  906. 
663-11  See  Encyclopaedia  B.  Co.  r. 
Assn.,  supra;  Wooster  r.  Co.,  147  Fed. 
.'51.-,  77  C.  r.  A.  211. 
663-14  Mifflin  c.  Dutton,  190  U.  S. 
26.* 

66-1-23  Notice  need  not  be  inscribed 
on  oiitrinal  j>ainting  or  statuary  copy- 
riL'htod,  but  only  on  copies.  Werck- 
meistcr  v.  Co.,  142  Fed.  827, 


Itili  Fed.  S33. 
564-29     Mifflin  f.  Co.,  190  U.  S.  200; 
.Mifflin   r.   Dutton,   190    U.  S.  265. 
Foroijni  publication  of  work  of  foreign 
autiior,   with   his  consent,   not  abandon 
nient    of    United    States    copyright    tt« 
against  non-consenting   publishers  here. 
llai|>er  r.  Co.,   144  Fed.  4:»1. 
56-1-30     Conditions     attendant     upon 
public    exhibition    of   painting    may    In- 
snown     on     the     issue    of     publication. 
Werckmeister   r.   Co.,   134    Fed.   321,  0:» 
C.  C.   A.  553,  OS   L.  R.  A.  591. 
565-33     Production     of     unpublished 
jday  does  not  affect  author's  common- 
law     rights.       Frolnnan     f.    Ferris,    238 
111.  43(1,  S7  N.  E.  327. 
565-36     Converse   of   rule   recognized 
where    com])lainant    took    no    stejis    to 
sec    notice    of    copyright    given    by    li- 
censees.    West  Pub.   Co.   r,   Thompson, 
sujira. 

56.^-11  Harper  v.  Co.,  144  Fed.  401 
567-51  In  case  of  a  painting  penalty 
may  be  recovered  without  showing  in 
fringing  copies  found  in  defendant  ".i 
possession.  Am.  T.  Co.  v.  Werckmeis- 
ter, 146  Fed.  377,  76  C.  C.  A.  649. 
567-52  See  as  to  the  rule  when  de- 
fentlant  a  corporation.  Am.  T.  Co.  v. 
Werckmeister,  supra. 


CORONER'S    INQUEST 

Powers     and     Duties     of     Coroners. — 
.See   5    St.\M).\I{I>    Puoc.   522. 
Who    May   Hold    Inquest,    and   When, 
and  Where. — See  5  Sta.ndard  Pboc.  521 

t(    s,<i. 

Matters     Eclating     to      the      Jury. — 

See    5    St.\M>.\UI>    Pkoc.    527. 

Procedure  at  Inquest. — See  5  Standaki* 
Pkoc.  52.S. 

Autopsy  and  Inquisition. — See.  5  Stan 
l>.;M.    Pkoc.    ."I'H    <t   .v(  (/. 
569-1 0     (Jarrett    V.   Co.,   219    Mo.   6', 
lis    S.    \V.    6,S. 

57<M1  S.  r.  Coleman,  186  Mo.  1'51. 
SI  S.  W.  97,S,  69  L.  R.  A.  381. 
570-12  P.  r.  Heacock,  10  Cal.  App 
450,  102  P.  543;  S.  r.  Squires,  15  Td;i 
5J5,  9s  P.  413.  Contra,  S.  v.  .McNeil,  33 
La.   Ann.   i:'.;;2. 

Transcript  of  evidence  of  Chinese  wit- 
ness inadmissible  unless  its  accuracy 
is  verified.  P.  r.  Ong  Git  (Cal.  App.). 
137  P.  2S3. 

570-15  Process  verbal  is  competem 
only  to  prove  fact  and  cause  of  death, 
not  accused's  connection  therewith.  S. 
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V.    Meyers,    120    La.    127,    44    S.    1008; 
S.  c.  Hopkins,  118  La.  99,  42  S.  060. 
67U-33     Accused 's     right    to    in8i)ect 
testimony.     See  S.  r.  Hinkley,  81  Kan. 
838,  106  P.  1088. 

573-24  Foster  r.  Shepherd,  2o8  HI. 
164,  101  N.  E.  411;  Knights  Tonij.lar 
Co.  V.  Crayton,  209  III.  .550,  70  N.  E. 
1066. 

573-25  Stollerv  i:  R.  Co.,  243  111. 
290,  90  N.  E.  709;  Knights  T.  Co.  v. 
Cravton,  209  111.  550,  70  N.  E.  1066; 
Newell  V.  R.  Co.,  179  111.  App.  497; 
Variety  Mfg.  Co.  r.  Landaker,  129  111. 
App.  630;  Nat.  W.  &  C.  Co.  r.  Smith, 
108  111.  App.  477. 

Action  on  insurance  policy — admission. 
See  .sujira  this  volume,  ''Admissions," 
5.?!»  4L». 

**We  have  held  that  a  coroner's  ver- 
dict is  competent  evidence  for  some 
purposes.  Metzradt  r.  Insurance  Co., 
112  Iowa  526,  84  N.  W.  498.  The  of- 
fer made  by  defendant,  however,  in  the 
court  below,  was  not  the  coroner's  ver- 
dict alone.  It  offered  "Exhibit  I," 
which  consisted  of  the  verdict  and 
other  papers,  including  the  evidence  of 
witnesses.  Such  other  i)ajicrs  are  not 
before  us,  and  we  cannot  determine 
whether  they  were  admissible  or  not." 
Dufroe  r.  Wabash  R.  Co.,  155  la.  544, 
136  N.  W.  60.-. 

Coroner's  verdict  must  be  admitted  as 
entirety,  although  .jury  may  be  in- 
structed to  disregard  a  portion  thereof. 
0  7)oiinell  r.  R.  Co.,  127  111.  Apj..  432; 
Chicago  r.  Cohen,  139  111.  App.  2J4.  Is 
prima  facie  evidence.  Mittelstadt  »*. 
Woodmen,  143  la.  186,  121  N.  W.  803. 
573-26  Incompetent  to  prove  negli- 
gence. Cox  V.  R.  Co.,  92  111.  App.  15. 
Contra.  Devinc  v.  Rothschild,  178  111. 
App.  13,  competent  to  prove  any  mat- 
ter— brit  not  conclusive. 
574-27  In  re  Dolbcer,  149  Cal.  227, 
86  P.  695;  Rowe  r.  Such,  134  Cal.  573, 
66  P.  862.  67  P.  760;  Hollister  r.  Tor 
dero,  76  Cal.  649,  18  P.  855;  Central  R. 
C.  Moore,  61  Oa.  151;  Aetna  L.  Ins. 
Co.  «*.  Milward.  26  Kv.  L.  K.  5sn,  82 
8.  W.  364,  68  L.  R.  A.  285;  Aetna  L. 
Ins.  Co.  r.  Kai.ser,  24  Kv.  L.  R.  2454, 
74  S.  W.  203;  Wasev  r."  Iuh.  Co.,  126 
Mich.  119,  85  N.  W."459;  fhambers^M'. 
M.  W.  of  Am.,  18  S.  D.  173.  99  X.  W. 
1107:  Colquit  r.  S.,  107  Tonn.  3*^1,  64 
8.  W.  713;  Poehme  r.  W.  O.  W.  (Tex.). 
84  S.  W.  422.  36  Tex.  Civ.  501,  85  8. 
W.  444;  Sullivan  r.  Co.,  51  Wash.  71. 
97    P.    1109    (report    of    coroner    under 


statute  concerning  vital  statistics).  See 

(I rand  Lodge  v.  Banister,  80  Ark.  19U, 

96  S.  W.  742.     Fact  of  death,  but  not 

cause,     may     be     shown     by     verdict. 

Queatham    v.   Woodmen,   148    Mo.   App. 

33,  li'7  S.  W.  651. 

574-29     Knights      Templar      Co.      r. 

rrayton.  209  111.  550,  70  N.  E.  1066. 

575-35     Bennett    r.    S.,    66    Fla.    369, 

63    S.    '^jo. 

575-38     Cox  r.  R.  Co.,  92  111.  App.  15. 


CORPORATIONS 

Burden  on  stale  to  show  non  user,  588- 
21;  Good  faith,  of  payment  of  part  of 
ca])ital  stock,  589-22;  Articles  conclu-iive 
endonce,  590-28;  Presumption  as  to  time 
when  organized,  597-42;  Presumption  ui 
to  assent  of  members  of  associations, 
5it8-46;  Identity  of  name,  599-93;  Effect 
of  acceptance  of  charter,  601-62;  Terms 
of  stocl-  subscription,  616-38;  Presump- 
tion arising  from  over-valuation  of  prop- 
erty, 617-40;  Knouledgc  of  by-laws, 
624-76;  Eelease  of  subsiribir  for  stock, 
621-78;  Presumption  in  favor  of  author- 
ity of  officers,  625-88;  Seal  attach d  to 
forged  paper,  627-93;  Testimony  of  of- 
ficers not  admission  on  retrial,  643-47; 
Evidence  of  bona  fides  of  stockhohlcrs 
seeking  dissolution,  658-17;  Proof  of 
cause  for  dissolving,  658-20;  Forfeiture 
of  franchise.  658-20. 

In  5  Standard  Proc.  546  et  seq.  will 
be  found  a  treatment  of  the  following 
matters:  Ca|>acity  to  sue  and  to  bo 
sue<l;  Actions  by  corporations;  Action.<» 
against  corporations;  Jurisdiction  of 
actions;  Venue  of  actions:  Statutes  of 
limitations:  Parties;  Process;  Appear- 
ance; Attachment  and  garnishment; 
Pleading;  Evidence;  Trial:  Judgment 
or  decree:  Execution:  Appeals;  Crim- 
ina?  liability;  Special  actions;  Insol- 
vent corporations:  Foreign  corpora- 
tions. 

58-1-2  Fuller  r.  Co.,  16  Raw.  1. 
The  corporate  existence  of  a  railroad 
will  be  judiciallv  noti<'ed.  Truehart  v. 
S..  13  Oa.  App.  661.  79  S.  E.  755. 
585-5  S.  f.  Co..  97  Me.  5.59,  55  A. 
495:  Cnrham  Mfg.  Co.  r.  R.  Co.,  27  R. 
I.  35.  60  A.  638. 

585-B  Judicial  notice  not  taken  of 
number  of  similar  corporations  doing 
business  in  state.  S.  r.  R.  Co.,  51  Fla. 
578.  40  S.  875. 

585-7     See    Truehart    r.    S..    13    Ca. 

At. p.   661.  79  S.  E.  755.     Seals  not  ju- 

'dicially     noticed.      Griffing    B.     Co.     V. 
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Winficld,  53  Fla.  I'SO.  43  S.  C87. 
S8tt-9     Jorstv  C.tv  r.  K.  Co.,  70  N.  J. 
L.  ;;«k),  57  A.  445. 

58U-10  New  Vork,  etc.  R.  Co.  c.  Of- 
field,  7S  Conn.  I,  GU  A.  740;  C.  i.  H. 
Co..  Jl  Ky.  L.  It.  sr,9,  104  S.  W.  i:'>0. 
680-14  Notioo  tnkon  of  divisiuns  of 
Mt'tiio-liiit  Kjusi'opal  Church,  of  terri- 
tory over  wiiich  brnmhoa  thoreof  ox- 
erciito  jurisiiit'tion,  ntid  of  artii-Ios  of 
Bi«l>uration.  .Malunu  r.  Lacroix,  144  Ala. 
6 IX.  41   S.  724. 

586-15  I'lorshfjin  r.  Fry,  lU'J  Mo. 
Aji'.  i^7,  S4  8.  W.  1U23. 
587-17  ThtTo  ia  no  l>ro»umption  that 
plaintifT  is  a  foreign  corporation  carry- 
ing on  its  business  without  a  license, 
but  it  must  be  proved.  Ilubliard  Ze- 
murray  S.  8.  Co.  r.  Crcscio,  179  111. 
Ai>p.  50. 

587-18  Campbell  i  Z.  Co.  r.  Co.,  12D 
IV.l.  4!M:  Wells  Co.  V.  Co.,  19S  U.  S. 
177:  Hoberts  r.  Lewis,  144  U.  S.  053; 
Southern  I'.  <  o.  f.  Denton,  1  Ifi  U.  S. 
202;  Sprevne  r.  Lodge,  117  111.  App. 
253;  Fish  V.  Dispatch.  US  111.  App.  2S4; 
Morrison  r.  R.  Co..  100  Ind.  511,  76  N. 
E.  9GI;  Pike  r.  Wathon,  25  Ky.  L.  R, 
1264.  78  S.  W.  137;  Louisiana  Nat.  Bk, 
r.  Henderson,  116  La.  413,  40  S.  779; 
lilcdsoo  r.  Co.  (Okla.),  139  P.  257; 
Goodale  L.  Co,  r.  Shaw,  41  Or.  544,  69 
P.  546;  Ynnton  Nat.  Hk.  v.  Benson  (S. 
D.),  146  N.  W.  5^2.  Contra,  if  answer 
not  verifieil.  M<-<'onnon  &  Co.  r.  Laur- 
sen.  22  N.  D.  i'>'>\,  \:>,r,  N.  \V.  213. 
Evidence  only  showing  that  the  corpor- 
ate name  >Iim's  not  comply  with  tiio 
state  law  as  to  the  use  of  the  word 
"the"  in  it.  settles  its  status  as  a 
fcciprn  corporation.  Austin  f.  King, 
25  Tolo.  App.  3i)3,  13S  P.  57. 
The  burden  of  proof  is  ujion  tho  oor- 
porati-  •  ■"•Ming  the  exclusive  right 
to  a    i  name,  to  establish  that 

rieht i-nt  Order,  etc.  r.  Mack, 

Ki.'  (la.   v'..'.,  7S  S.  E.  336. 

588.19     Harrill    r.    Davig,    168    Fed. 

]^:.  IM  C.  C.  A.  47, 

688-21     State   must   show    rauec   for 

ouxtinir    corporation    of    portion    of    Ita 

privileges    bi<  ause    of    non  user.      S.    r. 

Co..  9«  Me.  214,  56  A.  763.     See  Ilejird 

r.   Talbot.   7    fJrav    (Mass.)    113;    S,    r, 

Co.,  8  R.   I.  1^2;   Attv.  Cm.  r.  R.  Co., 

O:?  Wis.  6f^4.  67  N.  W.  11?>. 

589-22     Wells   Co.    r.   C«...    ir»<«   U.   S. 

177:    Klgin.    etc.    Co.    r.    Lovcl.ind.    132 

Fe^l.    «'      vf.,,;..    .     pootz.   102  Cal.   5.", 

36    I"  St.    151:    .Tones    r 

Co.,  ::    i'J  p.  457,  52  Am,  St 


220,  29  L.  R.  A.  143;  Loverin  r.  Mc 
Laughhn,  IGl  111.  U7,  44  N.  K.  99;  Ed- 
wards I,  Co.,  19U  111.  467,  GO  N.  E 
^07;  S.  r.  Co.,  98  Me.  214,  56  A.  7(53; 
Perkins  r.  Sanders,  56  Miss.  733;  Lu])p« 
r.  Co.,  40  Neb.  470.  58  N.  W.  950,  42 
Am.  St.  677,  24  L.  R.  A.  2.59;  Card  r. 
.Moore.  6S  App.  Div.  327,  74  N.  V.  S. 
IS,  aff.,  no  opinion,  173  N.  Y.  .59s,  00 
N.  E.  1105;  (joodalc  L.  Co.  c.  Shaw, 
41  Or.  544,  69  P.  r>\ii;  Cuckert  r.  ilacke. 
159  Pa.  303,  28  A.  2J9;  Lawrie  v.  Sils- 
bv.  70  \  t.  210,  50  A.  lliif,. 
Under  statute  requiring  proof  of  par- 
meiit  in  go»)d  faith  of  ten  per  cent,  of 
capital  stock  before  certificate  issued, 
after  de|)osit  of  the  prescribed  sum 
proved  it  is  proper  to  show  whether 
any  previous  arrangement  had  been 
made  with  custodian  of  money  con- 
cerning it,  P.  V.  Coin.,  127  App.  Div 
A<fK  112  N.  Y,  S.  133. 
589-23  Wells  Co.  r,  Co.,  108  U.  S 
177. 

500-25  Goodale  L.  Co.  v.  Shaw,  41 
Or,  544,  69  P.  546,  and  eases  cited  in 
note  22.  supra, 

590-27  See  S,  r.  Court,  44  Wash. 
ln\  >7  p.  40,  45  Wash.  310,  88  P.  332 
59(»-28  Smith  r.  R.  Co.,  170  Ind,  3S2. 
81  N.  E.  501;  Morrison  r.  R.  Co.,  10«i 
Ind.  511,  76  N.  E.  961.  See  Boca  &  L. 
R.  Co.  c.  R.  Co..  2  Cal.  App.  540,  S4 
P.  298;  S,  c.  Court,  42  Wash,  675,  85 
P,  609 

Article  conclusive  evidence  of  exist- 
ence of  corporation  and  of  bona  fidti 
intent  to  construrt  railroad  authorize.! 
thereby.  In  re  .Milwaukee  S.  R.  Co., 
124  Wis.  490,  102  N.  W.  401.  It  is 
said  in  dissenting  opinion  contrary  is 
held  in  a  number  of  cited  cases. 
591-29  Tulare  r.  Shepard,  185  U.  S. 
1;  W.-bb  r.  S.,  14  Ariz,  500,  131  P.  970; 
P,  r.  Morlev,  8  Cal,  App.  372,  97 
P.  84;  Foster  r.  Co.,  243  III.  163,  9" 
N.  E.  375;  Lincoln  Pk.  r.  Swatek.  K'" 
111.  App.  604;  Lusk  r,  Riggs,  70  Neb 
71*i,  102  X,  W.  SS;  Hans  r,  Bk..  41  Neb. 
75 »,  60  N,  W.  85:  McCarter  r.  Ketclin'". 
72  N.  .T.  L.  247,  62  A.  693;  Lenv. 
r.  MrCMK.,  .50  Or.  233.  91  P.  453;  Ti 
V.  Wilcox.  18  S.  D.  025.  101  N.  W.  ]".■:. 
A  corporation  once  shown  to  exist  will 
be  prewiimeil  to  still  exist  until  The 
roiitrarv  is  shown.  Yankton  Nat.  Bk. 
r  P.n.x'nn  fS.  D.I.  146  N.  W.  582. 
Personal  liability  of  directors  and  of 
fuers  under  Illinois  statute  fan  only 
be  avoiiled  by  showing  corjmration  was 
HI),  h   cb>    iiire       IJiitler  r.  Cleveland,  223 
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111.  12R,  77  N.  E.  90;  Loverin  r.  Mc- 
Laughlin, IGl  111.  -117,  -14  N.  E.  y«; 
Gunderson  v.  Bk.,  lU'J  111.  4.1-2,  U5  N. 
K.  326. 

Charter  conclusive  as  to  corporate  ex- 
Isttouce  e-Xiti't  :is  a;:ainst  .statt.'.  First 
Nat.  lik.  V.  Kockelcllor,  195  Mo.  15, 
93  «.  W.  761. 

591-30  Tulare  v.  Shepard,  1S5  U.  S. 
1;  t'ampbell  k  Z.  Co.  f.  Co.,  IL'O  Fed. 
jyi;  Whipple  v.  Tuxworth,  Si  Ark.  391, 
iii)  a.  \V,  SG;  Martin  r.  Dcetz,  102  Cal. 
.'.'),  36  P.  368,  41  Am.  «t.  151;  Ini|)erial 
n.  Co.  f.  Board,  23S  111.  100,  87  N.  E. 
107;  Am.  T.  Co.  r.  R.  Co.,  157  111.  641, 
42  N.  E.  153;  Marshall  r.  Koaeh.  227 
III.  35,  81  X.  E.  29;  Standard  Co.  r. 
(".,  29  Ky.  L.  R.  5,  91  S.  W.  112S; 
Jones  c.  Hale,  32  Or.  405,  52  P.  311; 
Kwapil  c.  Co.,  oo  Wash.  583,  104  P. 
^24. 

Certified  copy  of  charter  is  proi»t'r  evi- 
drni-o  as  to  (  xi.sttMicf  of  i'ori>oration,  to- 
ffethor  with  the  altidavits  of  the  incor- 
porators. Holt  ii.  Smith  V.  Plow  Ca 
(Tox.  Civ.'),  150  S.  W.  21.". 
Such  proof  is  sufllcient  on  a  plea  of 
nul  tiel  corporation.  Coz-Zi-ns  i'.  R.  <'o., 
166  111.  213,  46  N.  E.  788;  Marshall  v. 
Keach.  supra. 

S94-ai  Linroln  Pk.  v.  Swatek,  105 
111.  A  I.]..  6U4;  Eaton  r.  Walker,  76 
Mi.h.  579,  43  N.  W.  03S. 
S9-I-35  Mears  v.  S.,  S4  Ark.  136,  104 
S.  W.  1095;  Fields  r.  U.  S.,  27  App. 
Cas,  ^D.  C.)  433;  Morse  r.  C.,  33  Ky. 
L,  B.  894,  ins.  W.  714;  Standaid  <  o. 
c.  C,  29  Kv.  L.  R.  5,  91  S.  W.  112'<: 
S.  r.  Btevena,  16  S.  D.  3ii9,  92  N.  W. 
420.  See  8.  v.  Weber,  31  Nev.  3S5,  103 
r.   111. 

Need  not  prove  railroad  company  a  cor- 
poration.^S.  r.  .lamea,  135  La.  — ,  65  S. 
.'4«J. 

Act  of  legislature  rceopnizinj;  corpor- 
ate  existence  is  sufiicient,  and  in  a 
criminal  prosecntion  where  the  owner- 
ship of  the  property  stolen  in  nlI''K'ed 
to  be  in  said  corporntion  is  a<lmis(«ililo 
in  evidence  under  the  sworn  plea  of 
the  defendant  denying  eorjiorate  exist 
enrc,  and  iuflfirient  to  ninke  a  prima 
facie  case  of  the  allej:ed  corporate  en- 
tity.    West    r.    S.,    lOS    Ala.    1,   53    8. 

8tAtQt«  aathorizing  corporation  ne<Ml 
not  lin\e  been  in  force  \\  In  n  bnn.T  fidr 
attempt  to  organize  made,  if  it  was  in 
effert  nn<l  granted  nil  powers  assume)! 
when  indictment  found.  S.  i.  s'- '  "" 
le  8.  D.  309,  92  N.  W.  420. 


Fact  of  incorporation  mast  be  shown 
if  concern  \slio.-c  iiionoN  embezzled 
niay  do  business  either  as  corporation 
or  individuals.  Morse  f.  C,  33  Ky. 
L.  K  ^94,  111  S.  W.  714. 
59-1-36  General  reputation  may  be 
shown,  and  <iefendant's  stationery  is 
competent.  Goodman  v.  C,  3U  Kv.  1. 
E.  519,  99  .S.  W.  252. 
Illinois  statute  making  user  prima  facie 
proof  of  corporate  e.M.Mt'-nce  is  not  lim- 
ited to  domestic  corporations.  Gralf 
r.  P.,  108  111.  App.  Itis;  Kincaid  c.  P., 
139  ill.  213,  2^  N.  E.  1U60. 
Proof  of  incorporation  by  reputation 
is  provided  for  in  Arkansas  (Mears  i. 
S.,  84  Ark.  136,  I04  S.  W.  M95),  and 
in  Utah.  Testimony  corporation  organ- 
i/.''d  under  laws  of  certain  states  does 
not  meet  requirement.  S.  r.  Hrown,  33 
Utah  l'»9,  93  P.  52.  Proof  bv  reputa- 
tion. Perry  r.  P.,  38  Colo.  23,  87  P. 
796. 

595-37  Liverpool  r.  Ins.  Co.,  12'J  U. 
S.  397;  NasJiua  Bk.  v.  Co.,  1S9  U.  S 
221;  Valley  L.  Co.  r.  Drie.ssel,  13  Ida 
662,  93  P.  765;  Valley  L.  Co.  r.  Nick- 
erson,  13  Ida.  6S2,  93  P.  24;  Florsheim 
r.  Fry.  109  Mo.  App.  487,  84  S.  W. 
1023;  Milwaukee  0.  E.  Co.  r.  Gordon. 
37  Mont.  209,  95  P,  995  (evidence  must 
i-over  law  of  state  in  whii  h  or;.Tiniza- 
tion  effected  authorizing  same,  mode  of 
organization  an<1  custodianship  of  paper 
olVt'rc"!  as  e\i<lence). 
Burden  ou  defendant  to  show  that  laws 
of  state  have  not  been  complied  with. 
Armsbv  Co.  r.  Ravmond  Bros.,  90  Neb 
553.  134  X.  W.  171. 

Bnrden  ou  defendant  who  fails  to  de- 
mur an<l  sets  up  atiirmative  allegation 
in  defense.  KiescI  r.  Byboe,  14  Ida, 
670,   <»5    P.   20. 

Fraudulent  character  of  corporation 
muttt  be  shown  by  party  alleging  fa'  t. 
Indian  R.  Mfg.  Co.  c  Wooten,  55  Fla 
745.    46   S.    1S5. 

Proof   of    English   corporation   laws. — 
See    Vaslnia   I'.k.  r.  Co..  l^'.>   I'.  S.  2J1. 
595-38     Florsheim    r,    Frv,    109    .Mo. 
App.    Js7.  SJ  S.  W.  1023. 
Prima  facie  proof,  sufll<-iont  nnlrss  is- 
sue  ina'le.      M.'oMillnn    <'o.   r.   Stewart, 
69  X.  .T.  L.  212,  54  A.  240. 
596-39     Utah     X.    Co.    r.    Marsh.    46 
Colo.  211.  103  P.  302;  Abhau  r.  Grossia, 
262    111.   636.   10  ^   X.    E.   1"20;    Rogers  r. 
McRea.  7  Ind.  Ty.  46><.  104  .s.  \v.  ^03; 
Stan.lnrd  Co.  r.  Jasper,  76  Kan.  92<>.  92 
P.    1094;   Osborne    r.    Shilling,   6S    Kan. 
-Ob,   74    P.   G09;    Pittsburgh    C.   Co.   C. 
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Worthv.  l.'S  Mi.h.  :.30,  123  N.  W.  »7. 
TribJ.lo  I.  Ilalbtrt.  1  »3  Mo.  A|.|..  521, 
127  S.  \V.  GK>;  Stiontific  A.  Clul»  r 
llonhitz,  12S  Mo.  A|.p.  .ITS,  10(5  S.  W 
1117;  rnrlin  r.  lioatiiiuM,  84  Mo.  App 
U";  Northern  A.  Co.  (.  Horpclt,  (37  Ni'l> 
282,  93  N.  W.  22(;:  Portlnn.!  Co.  r.  Hall, 
121  App.  Div.  770.  10(5  N.  Y.  S.  (540; 
South  Hav  I.  llowov.  113  App.  Div 
382,  DS  N.  Y.  S.  1»0S>";  S.  r.  Co.,  M  N. 
D.  55,  lOG  N.  W.  -lOfi;  Kinnov  r.  Yco 
man,  13  X.  I).  21,  loC.  N.  \V.41;  Han- 
eon  r.  Lin<l8trom,  !,'>  N.  U.  581,  1m,s  N. 
\V.  708;  White  S.  M.  Co.  r.  Peterson, 
23  Okln.  301.  100  P.  513;  West  Jersey 
1.  Co.  r.  Armour,  12  Pn.  Super.  4 13; 
Kelley  r.  Co..  22  S.  D.  406,  lis  N.  W. 
fiOt'i;  Acme  M.  ARencv  r.  Rochfor.l.  10 
S.  D.  203,  72  \.  W.  4fi(5.  fifi  Am.  St.  714; 
KiMinjrer  Co.  r.  Bk..  131  Wis.  59.1,  111 
N.  W.  709;  Chiokerin^'  C.  r.  White,  127 
Wis.  83.  10(1  X.  W.  797. 
Contra,  San  Antonio  r.  Armv  (Tex. 
Civ.),  127  S.  W.  8()0. 
Demurrer  lies  if  it  is  aflirmatively 
shown  foroi;.'n  eorporation  has  uii.iu- 
thorizeillv  <Ione  business.  C.  r.  Ilav- 
den,  fiO  Xeh.  036,  S3  X.  W.  922,  83 
Am.   St.  ."!."). 

Payment  of  tax  in  New  York,  a  con- 
dition suli.se(|uent  auii  non  t'oin|>liance 
matter  of  defense.  Parmele  Co.  r 
Haas.  171  X.  Y.  579.  64  N.  E.  440; 
Woo.l  r.  Ball,  190  X.  Y.  217,  83  X.  K. 
21;    Halsev    r.   .Tewrtt.    190    N.   Y.   331, 

^?.  N.  K.  •:'>. 

Compliauce  need  not  be  shown  if  it 
appears  prima  facie  eorporation  en- 
K'riV'i'il  in  interstate  eommeroe.  Zion 
A«.«n.  r.  ^ravo.  J'J  Mont.  Inn.  .->.-  P.  915. 
Burden  of  showing  corporation  has  done 
business  I(K:aUy  is  «>n  partv  ho  nlle;.'inp. 
Th..n<as  r.  Cn.,  r.7  Kan.  .".99,  7:'.  P.  900; 
I'rafline  P.  •  o.  r.  Tarbox.  Ill  X.  Y. 
S.  51  (forbi>l<len  btisiness). 
In  action  aKain.<(t  apcnt  of  foreign  cor- 
poration for  embezzlement  prm.f  nee.l 
not  b"  made  it  Ii.kI  lomplicd  with 
local  law.  S.  r.  Tuniev.  81  In«l.  559; 
S.  r.  Blakemore.  226  Sfo.  .560.  126  S. 
W.  429;  C.  r.  Shoher.  3  Pa.  Suppr.  554; 
S.  r.  O'Brien.  94  Tenn.  79.  28  S.  W. 
311.  Contra  in  action  on  n;?ent's  bond; 
b»it  surh  neplect  is  not  a  defense  to 
«•  t-nn  for  money  had  and  receivod. 
Fti  TM  Co.  r.  Ijucnn.  36  Tnd.  361; 
Th-irno  r.  Tns.  Co..  80  Pn.  15.  It  seems 
to  have  been  nnsumed  proof  of  rorpor- 
^nrv  in  rase  of 
r.    Pittam,    32 


S00-40  Denver,  etc.  R.  Co.  r.  WaR- 
n.r.  1(;7  Feil.  75,  92  C.  C.  A.  527;  t)ld 
Wayne  Ins.  Co.  r.  Mcl)onouj;li,  164  Ind. 
321.  73  X.  K.  703;  Lehi^'h  Val.  Co.  r. 
Cilmore,  93  Minn.  432,  lol  X.  W.  796, 
106  Am.  St.  443;  Kock  Island  Co.  f. 
Peterson,  9.T  Minn.  356,  101  N.  W.  016. 
SU6-I1  r.  S.  H.  Co.  r.  Hutlor,  132 
Fed.  398;  Manufacturers'  C.  Co.  i. 
niit/..  131  Af.p.  Div.  17,  115  N.  Y.  ^. 
402;  Steel  Tube  Co.  r.  Hichl,  D  Pa. 
Super.  220;  West  Jersey  I.  Co.  C.  Ar- 
iiKiiir.  12  I'n.  Super.  443. 
In  New  York  there  are  diffcrinjj  stat- 
utes npjdying  to  sejiarate  rlnsscs  of 
rorporjitions  (see  Portland  Co.  r.  Hall, 
121  App.  Div.  779,  100  X.  Y.  S.  049) 
In  aotion  at:ninst  foreipn  insurer,  If 
substituted  service  matle,  it  miist  b' 
shown  statute  requirinj:  ap|>ointment 
of  apent  has  been  complied  with.  Mc- 
Ket.\er  r.  Court,  106  X.  Y.  S.  1041. 
Presumption. — Allegation  plaintiff  is  a 
for<'ipn  rnrporation  raises  presumption 
it  is  of  tdass  which  requires  it  to  ob 
tain  license  before  tloinj;  business. 
Ptirtlnnd  Co.  r.  Hall,  supra. 
597-12  Crnefe  r.  Co.,  224  Mo.  232, 
]■:?.  S.  W.  835. 

If  date  of  incorporation  not  shown,  pre- 
sumption is  corporation  organized  un- 
der existinp  constitution.  San  Antonio 
T.  Co.  V.  Altpelt  (Tex.  Civ.),  81  S.  W. 
lOfl 

r>J>8-46  It  is  conclusively  presumed, 
where  law  provides  for  chanpinp  a 
voluntary  association  into  a  cori>ora- 
tion,  every  person  on  becominp  a  mem- 
ber of  former  implietlly  assented 
chanpe  mipht  be  made.  Spiritual  4 
P.  T.  r.  Vincent,  127  Wis.  93,  105  N. 
W.   1026. 

599-50     Payment    of    fee     presumed 
where    articles    recorded.      S.    f.    Court, 
42   Wash.  67.".   85   P.   663. 
R99-r>2     Borrero    t.   Lu7.   Electrica,    1 
P    bV    F.-d.    142. 

Presumption  is  articles  and  certificate 
were    repular    as    to    contents.       Avon 
Sprinps   Co.    r.    Weed,   164    X.   Y.   8.   5^ 
And   facts  stated   in   required   affidavit 
were  true.     Cherry  c.  Co.   (Tex.   Civ 

11"    S.    W.    <!1. 

K99-K.T  AnploCal.  Bk.  r.  Field.  14fl 
Cab  614.  80  p  1090;  Cribb  r.  Way- 
cross.  92  Oa.  597.  9  R.  E.  426;  MnttoX 
r.  S..  115  C.a.  212.  41  8.  E.  709;  Van 
Winkle  r.  Mathews,  2  On.  App.  249. 
59  S.  F  396;  ITolcomh  r.  Co..  119  Ha- 
466,  16  S.  E.  671;  Turner's  Chapel  r. 
'  Co.,  121  Ga.  376,  40  S.  E.  272;  Georgia 
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AssD.  V.  Borohardt,  123  Ga.  ISl,  51  P. 
E.  429;  Perkins  Co.  r.  Shewriiake,  UK 
Oa.  617,  46  S.  E.  S32;  Gonsar\e8  v. 
Watson,  16  Haw.  2."i6;  Flawaii  M.  Ca 
c.  An.lrade,  14  TIaw.  .100;  Ohio  O.  Ca 
r.  Detamore,  163  Ind.  243,  73  N.  R 
906. 

Identity  of  name  raises  presumption 
plaintiff  is  corporation  mentioned  in 
writinp  in  suit,  in  absence  of  evidence 
showing  it  is  not  the  only  one  bcarinjj 
its  name.  Camj)bell  &  Z.  Co.  v.  Co., 
12f'  Fed.  491. 

6<)1-61  Orjianization  under  general 
law,  presumed.  Wi.sconsin  R.  Imp.  Co. 
r.  Pior.  137  Wis.  32a,  11 S  X.  W.  R.'7. 
601-62  Acceptance  of  charter  raises 
presumption  of  assent  to  obligations 
to  public  therein  imf)osed.  P.  r.  R. 
Co..  M.-  Mich.  140,  108  N.  W.  772. 
602-71  It  will  be  assumed  "princi- 
pal office"  of  domestic  corporation  is 
both  its  "principal  place  of  business" 
and  its  "bu.sincss  addres.s. "  IlurleV 
c.  Tucker,  12S  App.  Div.  5S0,  112  N, 
Y.  i^.  0^0. 

e02-72     Webb  r.  S.,  14  Ariz.  ."06,  l3l 
P.    970;    Sierra,    etc.   Co.    r.    Brickcr,    3 
Cal.    App.    190,    8.")    P.    66.";    Shober    r. 
BInckford,    46    Mont.    194.    127    P.    32-1; 
Smith    r.   Soc,    lis    App.    Div.    67S,    1():{ 
N.   Y.   S.    770;    Leavengood    v.    McGee, 
50  Or.  233,  91    P.  4.13. 
See  S.  f.  Moreaux,  2."4  Mo.  398,  162  S. 
W.  1*8;   Pacific  Drug  Co.  r.  Hamilton, 
71   Wa.sh.  469.  128  P.   1060. 
Competent  to  show  good  faith,  though 
not    filed.      Warren    r.    Svffrs,    23    Ind. 
Aj.p     167,  ."5.-1   X.   E.  103.' 
602-741     See  Shober   v.  Blackford,   46 
Mont.   194.  127  P.  329. 
e<K1-78     Western    I.    Wks.    r.    Co.,    30 
Mont.    .'."0,    77    P.    413;    Montgomery    r. 
R.  Co  ,  73  S.  C.  .=)03,  .'53  S.  E.  987. 
603-79     P.  r.  Morlev,  8  Cal.  App.  372, 
97   P.   '^1. 

Breceipt  showing  party  contracted  in 
corporate  name  is  evidence  against  it 
Siorrn,  etc.  Cn.  r.  Brieker.  3  f'nl  .\pp. 
190,  «.')  P.  66.'i.  It  is  sufficient  in  crim- 
inal proceeding  against  corporation. 
Standard  O.  Co.  r.  Co.,  29  Kv.  L.  R. 
5.  91  S.  W.   1128. 

fl01-«0  Pacific  Drug  Co.  r.  Hamil- 
ton. 71  Wnsh.  469.  12<5  P.  1^69. 
The  existence  of  a  corporation  cannpt 
be  proved  bv  n  <livi«iion  s\ii>erintendent 
to«tifvine  thnt  it  is  n  corporation.  P. 
r.  Burger,  2"9  Til.  284.  102  X.  E.  TSl. 
Bxlstenre  of  corporation  may  be  shown 
by     general     reputation     (Louisville     i 


N.  R.  Co.  r.  C,  1.'54  Kv.  293,  lo7  S.  W. 
369;  S.  V.  Moreuu.x,  J.Vl  Mo,  39S,  162  S. 
W.  158),  or  by  parol.  S.  f.  Moreaux, 
supra. 

604-81  Parol  proof  as  to  nonexist- 
once  of  records  showing  a  corporation 
can  only  be  made  bv  cu.stodian  of  such 
re.ords.'  Cobb  r.  Bryan,  37  Tex.  Civ. 
3.?9.  ^?,  S.  W.  887. 

6<»4-83  Fiel.ls  r.  U.  S.,  27  App.  Caa 
(D.  C.)  433.  See  note  80,  supra. 
Parol  evidence  not  competent  to  show 
merger  of  corjtorations.  Pattison  r. 
Co..  116  La.  963,  41  S.  224. 
604-84  Love  r  Ramsev,  139  Mich. 
47,  102  N.  W.  279.  See  Card  r.  Moore, 
68  App.  Div.  327.  74  X.  Y.  S.  18,  aff.. 
no  opinion,  173  N.  Y.  598,  66  X.  E. 
llO.-i. 

604-85  Existence  of  foreign  eorpor- 
atinn,  jirovable  by  parol,  as  is  fatt  it 
is  doing  business  in  another  state  than 
that  of  its  domicil.  S.  r.  Pittam,  32 
Wa.'^h.  137,  72  P.  1042.  But  see,  on  last 
point,  Pattison  v.  Co.,  116  La.  963,  41 
S.  221. 

e(M-8G  Turner  r.  S.  (Ark.),  158  R. 
W.  1072;  Mears  r.  S.,  84  Ark.  136,  IO4 
S.  W.  100.-;  S.  r.  Moreaux,  254  Mo. 
3!»<?.  162  S.  W.  15<?;  S.  r.  Knowles,  1«'5 
Mo.  141.  16«!.  «;3  S.  W.  10<!3. 
In  a  criminal  prosecution  based  on  the 
assumption  that  defendant  is  a  cor- 
poration, proof  of  cori>orate  existence 
should  not  be  made  bv  oral  evidence. 
S.  r.  "Nrerchant,  48  Wash.  69,  92  P.  890. 
But  if  admitted  without  ob.iection  such 
evidence  is  suflicieiit.  S.  r.  Pittam,  32 
W.nsh.  i:^7.  72  P.  1042. 
Name  of  corporation  may  be  shown  by 
proof  of  reputation.  Mears  r.  S., 
supra. 

Proof    foreign    Insurer    Issued    policies 
and   paid  losses   shnws   cnriiornte   r-xlst 
ence.     Grafl"   r.   P.,   20<   HI.   312,   70   X. 
E.   299. 

e04-87  P.  r.  Morlev.  8  Cal.  App. 
372.  97  P.  84:  S.  r.  Rozeboom.  11.5  In. 
620.    121    X.    W.    7«53;    S.    r.    Sowell.    85 

s.  r.  •::«.  67  S.  E.  316. 

eOK-Sft  8.  r.  Deokor,  217  Mo.  315, 
IK.    S.    W.    10'.)6. 

GOS-O.!  A  charter  to  The  United  S. 
B.  S.  does  not  tend  to  provp  "Garfield 
Lodge  Xo.  1  of  the  V.  S  B.  S."  is  a 
corporation.  Sprovne  r.  Lodge.  117  Til. 
App.  253. 

eOR.nt     Smith   r.  Soc.  118  App.  Div. 
67<'.    in:^    X.   Y.   S.    770;    Rikor  r.   Corn- 
well,  nn  X   V.  115.  20  X.  F  602. 
Oovemment    patent    to    mining    clajm 
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may  ostablish  corpornto  oxistonoo  of 
I>!iti'ntiH>.  (iull'mitii  r.  Co.,  143  Cat. 
5M.  7<i  I'.  901;  Altachul  f.  Caspy,  4o  Dr. 
l^L*.  7t>  r.  iiis;:. 

A  statute  douatlug  lands  to  a  corpora- 
tion aiiil  I'ati'ut  liv  icilfral  govornmi-nt 
conveying'  luiui  to  it  niul  coavi'vance 
of  till*  (uiino  land  hy  the  >;rHnt(>u  i-.st.ab 
lish  it.s  oxi.HttMii'o,  at  louHt  prima  facie. 
Alt.Thul  r.  Cnsfy,  niipra. 
605-96  Sierra,  etc.  Co.  r.  lirickcr,  3 
Cai.  .Vpi".  190,  85  V.  (Uto. 
605-97  rionoor  11.  Co.  r.  Farrin,  o.'i 
Or.  ."!'0,  107  P.  4.')rt  (prima  faoio  evi- 
dence); Columbia  Val.  T.  Co.  r.  Smith. 
56  Or.  f),  107  v.  465.  Soe  Holt  & 
Smith  r.  Tlow  Co.  (Tex.  Civ.),  150  S. 
\V.    215. 

606-98  Ori^riiial  charter,  duly  certi 
fici,  is  licst  evidence.  Sumt«>r  T.  W. 
Co.  r.  Assur.  Co.,  76  S.  C.  76,  56  S.  K. 
654. 

6«»6-l  "  Certified  copy  a<lmi8siblo  un- 
der Texas  statute.*'  McKenzie  r.  Im- 
perial Irr.  Co.  (Tex.  Civ.),  166  S.  W. 
■J't.".. 

608-2  Failure  to  index  articles  regn- 
larlv  filed,  immaterial.  Woodman  i'. 
Co.."  125  Wis.  4S9,  1U3  N.  W.  236,  104 
N.    W.  920. 

609-7  I^owrv  Nat.  Bk.  r.  Fickett, 
122  C.a.  489,  50  S.  E.  396;  S.  r.  Court, 
44  Wa.Hh.  108,  87  P.  40,  45  Wash.  316, 
88  P.  332.  See  Shober  r.  Blackford,  4(5 
Mont.  194,  127  P.  329. 
Copies  of  annual  reports,  aflitlavit  in  a 
Huit  afK'ain.Mt  tli"  •  <ir|iuration,  and  con- 
tracts of  the  corporation  may  be  evi 
dence  of  its  existence.  Dailv  r.  Mar 
shall.  47  Mont.  377,  133  P."  681. 
610-11  Books  of  bankrupt  corjiora- 
tion  produced  by  trustee,  if  free  from 
suspicion,  suflirientlv  identified.  Lowrv 
Nat.  Bk.  V.  Fickett]  122  Ca.  489,  50  S. 
K.    ?.'.»',. 

010-13  Cancellation  »{  charter  hy 
secretary  of  state  for  failure  to  report 
is  but  prima  facie  evidence  of  non- 
user.  P.  r.  Rose,  207  111.  352,  69  N. 
E.    7fi2. 

611-14  By  statute.— Northwestern 
Klec.  Co.  f.  Zimmcnnan,  67  Or.  l.'SOj 
]?.'    P.    330. 

There  must  be  proof  of  user  umler 
fharter.  V.  S.  Mt>;.  Co.  r.  .McClure, 
42  Or.  190,  70  P.  543. 
611-lS  Milwaukee  G.  E.  Co.  r.  Gor 
don,  37  Mont.  209,  95  P.  995,  if  it 
affirmatively  appears  great  seal  at- 
ta.  hed. 
612-10     Certified   copy   of  certificate 
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designating   agent,   such   certificate 
ing  fileil  in  ollice  of  secretary  of 
and    reciting    corporation    was    {< 
i.-*  evidence.     AngloC.  Bk.  f.  Fiebl,   :  i' 
Cal.   644,  80  P.    1080. 
612-20     Campbell  &  Z.  Co.  p.  Co.,  129 
I'cd.    I.'l;   An^'lo-C.   Bk.  r.  FieM,  8U|>ra; 
Spreyne   V.    Lod^'c.    117    III.   App.   253. 
Written     representation     of     corjioratp 
existence    is   siillicient    (Marx    v.   Co.,   0 
Cal.    App.    479,   92    P.    519);    as    receipt 
showing    contract    ma<le    in    corporat** 
name.      Sierra,    etc.    Co.    V.    Bricker, 
Cal.   App.    190.   85    P.   665. 
Fact    admitted,    i)resumod    to    continue 
until    cDiitr.iry    shown.       Anfjlo-C.     Bk. 
I .    Field,  supra. 

Admission   by   defendant   he   owed   ar 
count   tloes    not   admit   corporate   exi^t 
ence    of    plaintiff.       Florsheim    r.     Frx . 
1(19    Mo.  Ai)p.  487,  84  S.   W.   1023. 
613-21     Fox    V.    Co.,    140    Fed.    714; 
Simon   r.  Calfee.  80  Ark.  65,  95  S.   W. 
1011;    Van   Winkle,  etc.   Wks.   r.   Math 
ews.    2    r,n.    App.    249,    58    S.    E.    396; 
Chicago    &    A.    R.    Co.    r.    Glenny,    175 
111.   238,  51    N.   E.   896;    Pittsburg,  etc. 
R.  Co.  r.  Lightheiser,  168   Ind.   438,  7s 
N.    E.    1033;    Ohio   O.   Co.    r.    Detamore. 
165    Ind.   243,   73   N.   E.   906;   S.    r.   Co.. 
117    la.   524,  91    N.   W.   974;    8.  r.   Co., 
95   N.   C.  602;   Herald   r.   Co.,   15  Okla. 
29,   79    P.    111. 

Irrelevant  denial,  admission — as  where 
it  was  .•ille;,'e(l  plaintilT  was  incorpor- 
ated in  A.  and  denied  it  was  incorpor- 
ated in  C.  Herring  M.  Co.  r.  Smith,  43 
Or.  315,  72  P.  704,  73  P.  340. 
Gl  1-22  Southern  R.  Co.  v.  Hundley, 
i.'l  Ala.  378,  44  S.  195;  Zea)v  r.  Co., 
99  Ala.  579,  13  S.  118;  Fuller  r.  Co., 
16  Haw.  1;  Montgomery  r.  R.  Co.,  73 
S.  C.  503,  53  S.  E.  987;  Faust  r.  R.  Co., 
7*  S.  C.  360,  54  S.  E.  ^m-.  Steely  r 
Co.,  55  Tex.  Civ.  463,  119  S.  W.  31!* 
(faihire  to  ileny  alleviation);  McCord 
C.  Co.  r.  Pritcliard,  37  Tex.  Civ.  41'«, 
81   S.  W.  388. 

615-25  If  there  is  no  corpoi'ation 
because  of  failure  to  comply  with  con 
ditions  precedent  and  business  as  con 
diiited  could  have  been  carried  on  1 
indi\  idiials,  proof  of  user  is  of  no  iin 
portarce.  Elgin,  etc.  Co.  r.  Lovelnnd, 
132  Fed  41.  Acts  relied  upon  to  show 
user  must  ho  unequivocal.  Stanwoo<i 
r.  '^•o.,  107  111.  App.  569. 
616-26  Stanwood  r.  Co.,  supra;  Hu 
ber  r.  Martin,  127  Wis.  412,  105  N.  W. 
iiir^.i,  1  ]?.:,. 
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615-27  McLcod  r.  College,  G9  Neb. 
5.V),  ytj  N.  W.  2G.3. 

616-32  Mu.lgett  r.  Ilorrell,  33  Cal. 
2.->;  Merrill  v.  Timbrell,  lL'3  la.  37.1, 
98  N.  W.  679;  Somerset  Nat.  Bkg.  Co. 
r.  Adams,  24  Ky.  L.  R.  2US3,  (2  S. 
W.  1125;  HargadineMcKittrick,  etc. 
Co.  V.  Breedlove,  30  Okla.  7GS,  130  P. 
267.  Sefi  Randall  I'ttr.  Co.  v.  Water 
Co.,  120  Minn.  2(iS,  13!t  N.  \V.  GOG. 
It  is  sufficient  for  the  plaintiff  to  prove 
the  subscription  and  assignment  to 
hlUl,  and  thi-  burden  does  not  rest  u|)ou 
him  to  prove  that  the  stockholder  has 
not  paid  the  subscription.  Ilargadinc- 
MiKittrick,  etc.  Co.  r.  Breedlove,  36 
Okla.  7G8,  130  P.  2G7. 
In  the  case  of  a  stockholder's  liability, 
under  statute,  for  corptiratc  ilclits  to 
the  amount  unpaid  on  stock,  the  cred- 
itor's right  is  merely  to  pursue  the  in- 
debtedness of  the  stockholder  to  the 
corporation  an<l  the  creditor  claims 
through  the  corjioration.  If  the  evi- 
dence of  the  debt  is  binding  on  the 
corporation,  it  is  competent  in  an  ac- 
tion to  recover  against  the  stockholder, 
Stephens  v.  Fox,  83  N.  Y.  313,  shows 
further  that  the  controlling  feature  of 
such  a  case  and  of  Hastings  r.  Drew, 
76  N.  Y.  9,  is  that  the  defendant  is 
pursued  as  a  debtor  of  the  corporation. 
On    the    other    hand.    Miller    r.    White, 

50  N.  Y.   137,  and   McMahon   r.   Macy. 

51  N.  Y.  155,  establish  that  if  a  de- 
fendant is  not  pursued  as  a  debtor  of 
the  corporation  or  for  any  pre-existing 
liability  of  his  own,  but  upon  an  orig 
inal  liability,  or,  in  other  words,  if  he 
is  not  a  debtor  to  the  corporation  or 
is  not  liable  for  its  assets,  a  prior 
judgment  against  the  corjioration  is 
not  admissible  against  him.  S<'henck 
Chcm.  Co.  V.  Co.,  GG  Misc.  597,  121  N. 
y.  y.  838. 

Stock  cancelled. — Decree  in  a  previous 

rnse    hebl    to    bo   an    afljudication    that 

dofemiant  here  was  not  n   stockholder. 

and   record   in  that  case   (in  which   this 

plaintifT    brought     suit     against     stock 

holder)   held   to  show   that   jdaintifT  did 

not    regard    defen<lant    hero    as    sto'k 

holder.      Hamilton    i.    Titus,    1S5    Fed. 

140. 

616-35     Sec     Randall     Ptg.     Co.     p. 

Water  Co.,  120   Minn.  268,   139   N.   W. 

806. 

No  presumption  of  payment  arises  be 

tween      corporation      ami      stockholder 

from     making     call     for     assessment. 


Crawford  f.  Roney,  12G  Ca.  7G3,  55  S. 
E.  499. 

Corporation  must  show  amount  of 
stock  prcscribci  for.  Aides  f.  Terrell 
(T.x.  Civ.),  ,>?5  S.  W.  luU. 
Stockholders  guilty  of  laches  in  in- 
forming themselves  concerning  corpor- 
ate action,  jiresumed  to  have  knowl- 
edge thereof.    Hill   r.   H.  Co.,  143  N.  C. 

r)3!»,  ."iiin,  :>:>  s.  ]•:.  <,\. 
Citizenship  of  members  of  corporation 
conclusively  presumed,  for  jturposes  of 
federal  .jurisfUction,  to  be  in  state  in 
which  organization  effected.  Bruett  f. 
Co.,   174    Fed.  668. 

Presumed  entries  in  membership  book 
of  nnn  tin;iM(i:il  corporation  made  by 
authoritv  and  correct,  i'ope  r.  Whit- 
ridge,  110  Mo.  4GS,  73  A.  2S1. 
Burden  on  defendant  who  pleads  spe- 
cially he  with<lrcw  his  subscription  for 
stock  before  plaintiff  organized  to 
show  fact,  plaintiff's  incorporation  be- 
ing admitted,  and  to  show  noti<'e  there- 
of to  plaintiff  prior  to  organization. 
Steelv  r.  Co.,  5."  Tex.  Civ.  463,  ll'J  S. 
W.    319. 

016-37  Recital  in  certificates  they 
are  fully  ])aid,  conclusive  on  corpora- 
tion. Westminster  Nat.  Bk.  r.  Wks., 
73  X.  H.  4G5.  62  A.  971. 
616-38  It  is  presumed  person  to 
whom  stock  issued  and  for  which  he 
receipted  was  owner,  i^illett  r.  Co., 
230  111.  373,  S2  N.  \l.  <>91.  An.l  that 
stock  issued  as  fully  paid,  though  not 
so,  was  to  be  i)aid  for  acconling  to 
calls,  and  these  were  dulv  made.  Wills 
f.  Co.,  .'2  Or.  70,  9(>  P.  .VjS. 
617-39  Hall  &  Farley  r.  Imp.  Co., 
173  .M.n.  516,  56  S.  235;  Davies  r.  Ball, 
64  Wash.  L'9L'.  11  •>  1'.  833. 
Burden  on  stockholder  who  has  trans- 
ferred stock  to  insolvent  to  avoid  pay- 
ment of  assessment,  to  show  solvency 
of  second  transferee.  People's,  etc. 
Hk.  r.  Rickard.  139  Cal.  285,  73  P.  S5S. 
Right  to  withdraw  stock  must  be  es- 
tablished bv  jierson  asserting  it.  Ifoyt 
r.  .\ssn.,  197  X.  Y.  113.  90  X.  E.  349. 
617-10  McBride  r.  F'arrington,  131 
F«vl.  797:  Coit  r.  Co.,  119  V.  S.  343; 
B(de  r.  Murray.  233  Pa.  589.  82  A. 
943;  Whitehill  r.  .Jacobs,  75  Wis.  474, 
44   N.  W.  630. 

No  evidence  to  show  that  defendant 
stockholder,  jiresidcnt  of  the  corpora- 
tion,  had  |>nid  his  subscription  by 
transfer  of  real  property  to  the  corpor- 
ation. Ford.  etc.  Co.  r.  Clement,  97 
Ark.  522,   135  S.   W.  343. 
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Presumed  ai-tioii  in  issuing  stork  for 
services  was  fair.  Turnor  r.  Co.,  2 
Cal.  App.  VZ'l,  S3  r.  ()2. 
A  strong  presumption  of  fraud  arises 
wluMo  iiio|'iMt>  of  Well  known  or  casilv 
asoertaint'd  valiu*  is  takiMi  :it  oxa;;;:cr 
attd  value.  That  prosumjition  will  Ix- 
conclu.xivo  unless  rebutted  In'  satisfni- 
torj"  C-Vplanatorv  evidence.  Coleman  r. 
Howe,  ir)4  III.  4r)8,  -IfiP,  39  N.  K.  7'J.". 
■\T^  Am.  St.  133;  Runisey  Mfp.  Co.  r. 
Kaimc,  173  Mo.  o.il,  73  S.  \V.  470;  Na- 
tional T.  v.  Gilfillan,  124  N.  Y.  30L', 
2(5  N.  E.  ."iSS;  Macheth  r.  Ranfield,  4.') 
Or.  r)o3.  78  P.  693,  fi97.  On  the  other 
hand,  if  nature  of  property  and  extent 
of  over-valuation  may  have  been  i>os- 
sibly  due  to  error  in  judgment,  actual 
fraud  must  be  shown,  and  repard  may 
be  had  to  nature  of  ]iro|>erty,  jnirposes 
for  which  it  was  accepted,  and  all  con- 
ditions and  circumstances  attending 
the  transaction.  Macbeth  v.  Hanfield, 
supra;  Polhemus  r.  I'olhemus,  114  Ajip. 
r>iv.  7S1,  100  N.  Y.  S.  2(i3. 
617-41  Stockholder  must  show  he 
desires  to  examine  books  in  regard  to 
or  in  connection  with  his  interests  as 
such.  O'llara  r.  Co.,  (?J  N.  J.  L.  19S, 
.•^4   A.  241. 

617-42  Harrison  r.  Co.,  140  Fed. 
38.5.  72  C.  C.  A.  40o,  3  L.  R.  A.  (\.  S.) 
954;  Spangenberg  r.  Nesbitt,  22  Cal. 
App.  274,  134  P.  343;  Tanner  r.  Nich- 
ols, 25  Ky.  L.  R.  2191,  SO  S.  W.  22.'!; 
First  State  Bank  r.  Const.  Co.  (Tex. 
Oiv.),  1.53  S.  W.  680;  S.  r.  Court,  45 
Wash.  316,  88  P.  332. 
618-49  Somerset  Nat.  Bkg.  Co.  v. 
A.lams.  24  Kv.  L.  R.  2083,  72  S.  W. 
112.5:  Tabler  r.  Assn..  17  Kv.  L.  R. 
815,  32  S.  W.  602;  Ouilbert  r.  Kessln- 
ger,  173  Mo.  App.  680,  160  S.  W.  17; 
Clevenger  r.  Moore,  71  N.  J.  L.  148, 
.58    A.   88. 

8«e  Randolph  Ptp.  Co.  r.  Water  Co., 
120  Minn.  L"^'^,  i:^!t  N.  \V.  606. 
Parol  authority  to  sell  stock  may  bo 
shown.  Somerset  Nat.  Bkg.  Co.  r. 
Adams,  24  Kv.  L.  R.  2083,  72  S.  W. 
1125. 

9\H-JHi  Business  Men's  Assn.  r.  Wil- 
liams. 137  Mo.  App.  575,  119  S.  W. 
439;  Rathbone  r.  Aver,  121  Ai)p.  Div. 
3.55,  105  N.  Y.  S.  1041. 
618-51  Chesapeake,  ete.  R.  Co.  r. 
R.  Co.,  57  W.  Va.  641,  50  S.  E.  890, 
90fi,  cases  on  point  stated  in  text  re- 
viewed, and  statement  made  that,  ex 
cept  in  a  few  instances,  there  was  evi- 
dence   other    than    appearance    of    de   ' 


fendant  's  name  ui>on  stock  book  to 
show  his  connection  with  company  as 
stockholder. 

618-5It  Finding  of  incorporators, 
l»ursuant  to  articles,  conclusive  in  ab- 
s<MU'e  of  fraud.  Louisiana  P.  E.  Co.  V. 
Kuenzel,  108  Mo.  App.  105,  82  S.  W. 
101)9. 

Opinion  of  witness  admissible.     Ibid. 
61!>-54     The     corporate     charter     is 
prima      facie     evidcmc      that      persons 
named   therein  are  members  of  the  cor- 
poration   at    the   time   of   its   incorpora- 
tion.     Cuilbert    r.    Kessinger,    173    Mo. 
App.  680,  160  S.  W.  17. 
01f)-55     Tiernev    r.    Ledden,    143    la. 
2^1";.    121    N.    W.    1050, 
(i2<>-56     Chase  r.  R.  Co.,  38  111.  215; 
Guilbert    r.    Kessinger,    173    Mo.    App. 
680,    160    S.    W.    17.      See    Chesapeake, 
etc.   R.   Co.    r.   R.   Co.,   57   W.    Va.   641, 
50  S.  E.  890. 

621-61  IFavnos  v.  Griffith,  16  Ida. 
2v(i.    1(11    i».    728. 

621-62  Stock  books  provided  for  by 
statute,  not  ex(dusive  evidence  of 
momber.<*hip;  anv  subscription  paper  is 
(omjietent.  Planters'  etc.  P.  Co.  r. 
Webb.  144  Ala.  666,  39  S.  562;  Ne- 
braska C.  Co.  r.  Lednickv,  79  Neb.  587, 
113   X.   W.   245. 

Statute  declaring  one  to  be  a  stock- 
hoMer  whoso  name  appears  on  the 
books  is  not  conclusive  he  is  such;  it 
means  such  shall  presumptively  be  the 
fact  when  one  knowingly  or  voluntar- 
ilv  permits  his  name  so  to  appear. 
Welch  r.  Gillelen,  147  Cal.  571,  82  P. 
248.      Poe   622  68. 

621-64  rvrtificate  of  secretary.  In 
ro  M.'indclbaum,  80  Misc.  475,  141  N. 
Y.   S.   .119. 

622-66     Beckwith   r.   Co..  .50  Or.  542, 
iC.    P.    \-?,,   16  L.   R.   A.   rN.   S.l    723. 
Admissible  to  show  recital  of  payment, 
Ciuiniiighnm    r.    Co..    121    Fe.l.    720,   58 
C.   C.   A.   110. 

622-68  Retention  of  stock  certificate 
erroneouslv  issued,  pending  action  to 
have  it  corrected,  not  evidence  of  rati- 
fication of  erroneoiis  entrv  on  books. 
Welch    r.   Gillelen.   147   Cal'.   571,   82    P. 

622-69     Guilbert     r.     Kessinger,     173 
Mo    .\i.p.   O'iO.  IRO  S.  W.   17. 
Membership    may    be    shown    by    the 
sworn  testimony  of  the  corporation  offi- 
cers.     Guilbert    v.    Kessinger,    173    Mo. 

Aj'p.  r«'i,  inn  s.  w.  17. 

622-70    A  party  having  full  knowl- 

edge  may  testif.v   as  to   the  ownership 
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of  stock  in  spite  of  the  rule  thdt  the 
Htoi'I<  books  are  the  best  evidence  of 
such  ownership.  First  State  Bk.  r. 
Const.  Co.  (To.x.  Civ.),  LIS  S.  W,  680. 
622-71  Harrison  v.  Co.,  140  Fed. 
3S.5,  72  C.  C.  A.  40.5,  3  L.  R.  A.  (N.  S.) 
9.54;  Bradfor<l  r.  Assn.,  2'!  App.  Cas. 
(D.  C.)  26.S;  Heartt  r.  Sherman,  229 
111.  581,  82  N.  E.  417;  Guilbert  r.  Kess- 
inper,  173  y\o.  App.  6S0,  IfiO  S.  W. 
1017;  Lvell  Ave.  L.  Co.  v.  Lighthouse, 
137  App.  Div.  422,  121  N.  Y.  S.  802; 
F'ncific  M.  Co.  r.  Inman,  46  Or.  352, 
^n  V.  42!. 

Declaration  of  decedent  against  inter- 
est may  be  shown  on  issue  as  to  exist- 
ence of  corporation,'  in  action  by  his 
surviving  partner  against  stockholders. 
Card  r.  Moore,  68  App.  Div.  327,  74 
N.  V.  S.  18,  off.,  no  opinion,  173  N.  Y. 
.19^.  66  N.  E.  11 05. 

622-72  Nowmann  v.  Sexton,  l."6  111. 
Anj«.  517;  Lvoll  .\ve.  L.  Co.  r.  Light- 
house. 137  App.  Div.  422,  121  X.  Y.  S. 
802. 

Parol  evidence  competent  to  show 
agreement  under  which  stock  issued 
(Cunningham  i\  Co.,  121  Fed.  720,  58 
C.  C.  A.  140),  and  capacity  in  which 
snbscription  made.  Bean  r.  Co.,  134 
Fed.  "7,  67  C.  C.  A.  107. 
Evidence  as  to  understanding  of  par- 
ties concerning  ternjs  on  which  sub- 
scriptions made  is  of  but  little  moment 
when  all  that  remains  to  be  done  is 
to  make  settlement.  Euston  r.  P^lgar, 
207  Mo.  2'»7,  litl  S.  W.  77.''.. 
Financial  condition  of  corporation,  im- 
material so  far  as  a  creditor,  who  has 
agreed  to  take  stock,  is  concerned.  IIo 
cannot  testify  as  to  what  his  course 
would  have  been  if  he  had  known  of 
certain  facts.  Reid  r.  Co.,  132  Mich. 
52«(.  PJ   N.  W.  3. 

623-74  I'nlesa  directly  attacked  as- 
sessment, made  either  by  directors  or 
court,  is  conclusive  of  necessity  there- 
for. Oreat  Western  T.  Co.  r."  Purdv, 
162  U.  S.  32.>:  Elizabethtown  C.  Co.  r. 
Green,  10  N.  J.  Eq.  329,  24  A.  560.  See 
Cumberland  L.  Co.  V.  Co.,  64  X.  J.  Eq. 
517.  .'I   A.  450. 

e2.1-7I>  Nashua  S.  Bk.  r.  Co.,  180 
IT.  S.  221;  Campbell  r.  Co.,  125  Fed. 
207.  61  C.  C.  A.  317.  See  Jones  r.  Co., 
32  T'tah  110.  01  I'.  273. 
Evidence  of  previous  assessments,  com- 
petf-ni  to  show  course  of  «lr.nling  and 
nio.nning  of  contract  as  cnnsfriied  by 
parties.  Moore  r.  Rohrbacker,  30  Pa. 
Super.  568. 


Prima  facie  case  for  recovery  of  un- 
paid stock  is  made  by  i»roof  of  sub- 
scription and  regular  call  for  payment. 
Crawford  i".  Ronev,  126  Ga.  763,  55 
S.  E.  49!i. 

<i2-l-76  Amended  articles  binding  on 
subscriber  for  stock  regardless  of  his 
knowledge  of  them.  Reid  v.  Co.,  132 
Mi(  h.  528.  94  X.  W.  3. 
Knowledge  of  by-laws. — These  are  pre- 
sumed to  l>e  known  by  members  of 
cor{)oration.  Snioot  r.  Assn.,  138  Mo. 
App.  438,  120  S.  W.  719;  Purdv  r. 
Assn.,  101  Mo.  App.  91,  74  S.  W.  *486; 
Hill  V.  Co.,  119  Mo.  9,  24  S.  W.  223.  If 
;>re.judicial  change  therein  is  alleged 
party  so  asserting  must  show  fact. 
I'nited  Moderns  r.  Rathbun,  104  Va. 
736,  52  S.   E.  552. 

One  who  subscribes  for  stock  after 
corjiomtion  foniicd  is  bound  by  terms 
of  certificate  of  incorporation.  Brown 
V.  ^rorfT)n,  71  X.  J.  L.  26,  58  A.  95. 
624-78  Menick  r.  Co..  Ill  111.  App. 
153;  Stone  r.  Co..  59  111.  Apj..  536. 
Though  contract  of  subscription  can  be 
released  onlv  by  stockholders  or  <iirec- 
tors,  after  being"  authorized,  such  re- 
lease can  be  proved  not  only  by  rec- 
ords of  compan.v,  but  also  by  evidence 
showing  such  subscription  was  not  re- 
garde<l  bv  company  as  binding  upon  it, 
and  that  subscriber  not  reganled  by 
himself  or  by  company  as  stockhoMer. 
Elliott  r.  Ashbv,  104  Va.  716,  52  S. 
E.  383;  Stuart"  i\  R.  Co.,  32  Gratt. 
fVa.")    116. 

624-82     Metropolitan,  etc.  M.  Co.  p. 
Webster.   193   Mo.  351,  92  S.  W.  79. 
624-83     Bradford    r.    Assn.,    26    App. 
Cas.    (D.   C.)    268;    Hoartt    r.   Sherman, 
229   111.   .-81.   S2    X.   E.   117. 
Silence  may  be  shown. — Pacific  M.  Co. 
r.   liim:iTi.    )0  Or.  :\:r2,  si>  P.  424. 
Membership  may  be  shown  by  proof  of 
conduct;     as.     particii>ating     as     stock- 
holders,   in    the    meetings    of    the    cor- 
poration and  in  the  conduct  of  its  busi- 
ness and   in  paving  calls  assessed  upon 
the   stock.      Oiiilbert    r.    Kessinger,    173 
Mo.    .App.    680.    160    S.    W.    17. 
625-87     Stafford  Spgs.,  etc.  R.  Co.  r. 
Co.,   so   Conn.   37.   66   A.    775;    Carolina 
A.   Co.   r.  Garlington,  <*5  S.  C.   114,  67 
S.   E.   225. 

Official  relations  of  persons  to  corpora- 
tion m.ny  ho  shown  by  proving  they 
met  in  its  oflioe,  transacted  b»isines9 
there,  and  controlled  its  funds.  Owy- 
hee, etc.  Co.  r.  Tautphn«  ^  '^  i^- '  """ 
57  C.  C.   A.  557. 
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It  is  presumed  (•orporatit>n  has  officers 
aiul  stoikhol.li'is.  Kifhurds  r.  Co.,  -21 
Mo.  1»9,  IIJ  ir5.  \V.  '.•r>3.  That  corpor- 
ate ai'tion  is  lof^al.  Whiting  v.  K.  Co., 
2m2  Mass.  21)S,  SS  N.  E.  PU7.  But  not 
that  c-ontrai't  \niu\e  to  pay  oftircr  for 
8or\  ices  rondoroil  corporation.  Motley 
r.  hk.  (Mi.h.),  lis  N.  \V.  4SG. 
G25-8S  in  re  (.\illman,  etc.  As.sn.,  151) 
IVa.  372;  Arbofjast  r.  Bk.,  125  Fed.  51 S, 
60  C.  C.  A.  53S;  Mobile,  etc.  R.  Co. 
r.  Hawkins,  1G3  Ala,  5(53,  51  S.  37; 
Conquerer,  etc.  Co.  r.  Ashton,  39  Colo. 
133,  00  r.  1124;  Extension,  etc.  Co.  r. 
Skinner,  28  Colo.  237,  G4  P.  lOS;  Vic- 
tori  G.  M.  Co.  V.  Fraser,  2  Colo.  App. 
14,  29  P.  6f.7;  Capital  City  B.  Co,  v. 
Jackson,  2  Ga.  Ai-p.  771,  59  S.  E.  92; 
Blue  Island  B.  Co.  r.  Fraatz,  123  111. 
App.  2G;  Illinois  T.  &  S.  Bk.  r.  Bur- 
lin-ton,  79  Kan.  797,  101  P.  G49;  In- 
ternational Ilarv.  Co,  r,  Co,,  147  Ky. 
655,  145  S.  W,  303;  Interstate,  etc. 
Co,  r,  Welsh,  118  La,  67(5,  43  S.  271; 
Wapner  r.  Hospital,  32  Mont,  206,  70 
P.  1054;  Parniole  f.  Heenan,  75  Neb. 
535,  106  X,  W.  662;  Trcphagen  v. 
Omaha.  69  Neb.  577,  96  N.  W.  248; 
De.Tonf.'e  r.  Co.,  77  N.  J.  L.  233,  72  A. 
430;  Bailev  r.  Lvnch.  115  N.  Y.  S.  131; 
Gause  r.  Co.,  124  App.  Div.  43s,  10.8 
N.  Y.  S.  1080;  Bradford  B.  Co.  i:  Gib- 
son, 68  O,  St,  442,  67  N,  E.  888;  Nat. 
Bk.  r,  Co.,  233  Pa,  421,  82  A,  773;  First 
Nat,  Bk,  r,  Co,,  226  Pa.  202,  75  A. 
412;  Am.,  etc.  Co.  v.  Co.,  218  Pa.  542, 
67  A.  861;  ^^^larton  r.  State  Bk.  (Tex. 
Civ.l.  153  S.  W,  6J9;  Hurll.ut  r.  Gainor, 
45  Tex.  Civ.  588,  103  S.  W.  400;  Tres 
Palacios,  etc.  Co.  r.  Eidman,  41  Tex. 
Civ.  542,  93  S.  W.  698;  Wheelinfr,  etc. 
Co.  r.  Conner,  61  W.  Va.  Ill,  55  S.  E. 
982;  Meating  v.  Co.,  113  Wis.  379,  80 
N.  W.  1.52. 

Evidence  insufficient  to  show  authority 
in  oflicers  of  corporation  to  make 
contract  or  to  establish  ratification  or 
estoppel.  Oldfield  f.  Brew.  Co.,  77 
Wa'-b.  158,  137  P.  jrO. 
"Authority  of  president  to  contract" 
must  bo  proved  by  person  enforcinpf 
contract  when  the  president  was  per- 
sniinllv  interested  in  such  contract. 
Hilliard  r.  R.  Co.  CS.  H.),  88  A.  993. 
Evidence  held  sufficient. — T'nion  Bank 
Noto  Co.  r.  Cf>ment  Co.,  155  Mo.  Ai>p. 
340.   1?,7   S.   W.    19. 

Authority  conferred  by  board  of  di- 
rectors may  be  proved  by  parol.  Mer- 
chants' i-  Farmers'  Bk.  c.  Co.  (Ark.), 
146  S.  W.  508. 


Shown  in  the  aoiswer  and  by  testimony,       ^ 
the     agreomont     being     oral.     Arizona 
I'ower  Co.  v.  Killani,  13  Ariz.  291,  114 
P.   561. 

A  plaintiil  claiming  that  an  oJicer  of 
a  corporation  assumed  payment  of  cer 
tain  obligations,  on  behalf  of  the  cor- 
poration, has  the  burden  of  proving 
such  oliicer 's  authority  to  do  so. 
Greenboro  Nat.  Bk.  t'.  Ins.  Co.,  159  N. 
C.  21)0,  71  S.  E.  570. 
Appearance  of  authority. — Lord  r.  Co., 
113  App.  Dlv.  437,  12S  N.  Y.  S.  451. 
Rule  not  appUed  in  case  of  emergency. 
Weinsbcrg  v,  Co.,  135  Mo.  Ai>]»,  553, 
116  S,  W.  461;  Haslcr  r.  Co,,  lol  Mo. 
Ai>p.  136,  74  S.  W,  465;  Salter  r.  Co., 
79  Neb,  373,  112  N.  W^  600,  13  L,  K,  A. 
(N,  S.)  545,  Conip.  King  r.  Co,,  1S3 
Mass,  301,  67  N.  E,  330,  and  Harris  r. 
Co..  01  N,  Y,  S,  317. 
Agency  and  agent's  powers  inferred 
from  circumstances.  Revnolds  r.  B. 
Co.,  114  Mo.  App.  670,  00  S.  W.  100; 
•Tack  V.  Bk.,  17  Okla.  430,  89  P.  219; 
Pine  Beach  I.  Co.  r.  Co.,  106  Va.  810, 
56  S.   E.   822. 

Presumption  of  authority  indulged. 
Willon'  Spgs.  I.  Co.  r.  Wilson,  74  Neb. 
269,  104  N.  W.  165.  This  case  seems 
to  follow  the  rule  obtaining  where 
municipalities  are  the  contracting  par- 
ties. Thus,  in  favor  of  a  third  person, 
no  proof  is  necessary  to  show  execu- 
tive ofTicer  of  corj)oration  authorized 
to  transfer  note  l\v  assignment.  Cus- 
tom in  transaction  of  business  of  par- 
tii'ular  corporations  or  of  corporations 
genorall.v  has  the  force  of  law  and 
raises  for  protection  of  third  persons 
conclusive  presumption  of  cuthority. 
Milwaukee  T.  Co.  r.  Van  Valkenburgh, 
132  Wis.  638,  112  N.  W.  10S3;  St 
Clair  r.  Rutledge,  115  Wig,  583,  92  N, 
W,  234,  95  Am,  St.  964.  Cashier  of 
bank  presumed  to  be  its  principal  ex- 
ecutive oliicer.  Davenport  v.  Prentice, 
126  App.  Div.  4.-1,  110  N.  Y.  S,  10.58. 
Nature  of  obligation  assiuned  in  instru-  ' 

,71 1  lit   m.'iy   be   regardeil    in    determining  • 

whether    it    was    executed    by    corpora-  ' 

tion    or    officer    thereof    in    individual  ' 

capacitv.      Reed    c.    Fleming,    209    IH. 
300,  70"  N.  E.  667. 
Burden  on  director  whose  vote  In  his 

interest  determined  question  to  show 
action  iust.  Francis  r.  Co.,  108  Md, 
233.    70"  A.    95. 

626-89  Don.nldson  r.  Co..  6  Cal.  App. 
641,  02  P.  11116;  Merchants  Bk.  r. 
Nichols,  223   111.  41,  79  N,  E,  38;  Car- 
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roll  r.  Co.,  Ill  M.l.  2o2,  73  A.  665; 
Karsch  v.  Co.,  82  App.  Div.  230,  81  N. 
Y.  S.  782;  Greene  v.  Co.,  84  N.  Y.  S. 
591;  Coney  Island  A.  R.  Co.  v.  Boyton, 
87  App.  Div.  2.31,  84  X.  Y.  S.  347; 
New  York,  etc.  Co.  r.  Eaub,  86  N.  Y. 
S.  249:  Bradford  B.  Co.  v.  Gibson,  68 
O.  St.  442,  67  N.  E.  888;  Dreeben  v.  Bk. 
(Tex.),  99  S.  W.  850. 
See  McLellan  Co.  v.  Land  Co.,  166  Cal. 
736,  137  P.  1145;  General  H.  S.  f.  R. 
Co.,  79  Conn.  581,  65  A.  1065. 
Agent  called  to  prove  contract  may  be 
cross-examined  as  to  his  power  to  make 
it.  Am.,  etc.  Co.  v.  Co.,  218  Pa.  542, 
67  A.  861. 

Conclusions  of  witness,  based  on 
knowlodge  of  charaiter  of  agent's  du- 
ties, not  competent  to  show  authority. 
International  H,  Co.  r.  Campbell,  43 
Tox.  Civ.  421,  96  S.  W.  93. 
626-90  Merchants'  Bk.  v.  Co.,  160 
Ala.  435,  49  S.  782;  Perrvman  &  Co. 
r.  Co.,  167  Ala.  414,  52  S.  644;  Forres- 
ter-D.  L.  Co.  v.  Evatt,  90  Ark.  301, 
119  S.  W.  282;  Lowe  v.  Co.,  157  Cal. 
503,  108  P.  297;  Freyberg  v.  Bk.,  4  Cal. 
App.  403,  88  P.  37S;  Skinner  Mfg.  Co. 
r.  Douville,  54  Fla.  251,  44  S.  1014; 
r.rifling  v.  Winfield,  53  Fla.  589,  43  S. 
6,s7;  Raleigh,  etc.  R.  Co.  v.  Co.,  122 
Ga.  700,  50  S.  E.  1008;  Fulton,  etc. 
Assn.  r.  Greenlea,  103  Ga.  376,  29  S.  E. 
932;  Louisville  R.  Co.  r.  Tift,  100  Ga. 
S6,  27  S.  E.  765;  Minnesota  L.  Co.  v. 
Hobbs,  122  Ga.  20,  49  S.  E.  7S3;  Valley 
L.  Co.  V.  McGilvery,  16  Ida.  338,  101 
P.  94  (terms  of  pavment) ;  Merchants' 
Nat  Bk.  r.  Nichols,  223  111.  41,  79  N. 
E.  38;  Llovd  &  Co.  r.  Matthews.  110 
[11.  App.  546;  Chicago  P.  T.  Co.  v.  Mun- 
sell,  107  111.  App.  344;  Manro.ss  r.  Oil 
Co.,  88  Kan.  237,  128  P.  385;  Olive 
etc.  Co.  r.  Mullins,  153  Ky.  293,  155  S. 
W.  372;  .Tohnson  r.  Johnson  Bros.,  108 
Me.  272,  80  A.  741;  Tuttle  r.  Co.,  136 
Mo.  App.  309,  117  S.  W.  Sfl;  Mook  c. 
Tarr,  127  Mo.  App.  311,  10.1  S.  W.  1054; 
Rosonbaiim  r.  Gilliam,  101  Mo.  App. 
126,  74  S.  W.  507;  McGowan  C  Co.  r. 
Co.,  41  Mont.  211,  108  P.  655;  Smith  C. 
Bk.,  72  N.  H.  4,  ^4  A.  385;  Karsch  r. 
Co.,  82  App.  Div.  230,  81  N.  Y.  S.  782; 
Northwestern  P.  Co.  r.  Lee,  102  Wis. 
426,  78  N.  W.  .584;  Lowe  c.  Ring,  115 
"Wis.  575,  9?  N.  W.  238. 
See  Walps-Rigps  Plantation  r.  Cnston, 
105  Ark.  641.  152  S.  W.  282:  People's 
S.  Rk.  r.  Hino.  IT.l  Mi.h.  181.  Pi  N. 
W.  130. 

Presumption   of   authority    from    exer- 


cise of  exclusive  control  of  corpora- 
tion's local  business.  Alabama,  etc.  Co. 
f.  Rice  (Ala.),  6-5  S.  402. 
The  burden  of  proof  to  show  that  a 
contract  entered  into  by  the  i>resident 
of  the  corjioration  was  not  authorized 
or  ratified  by  the  directors,  is  on  the 
corporation.  Ida  Countv  Sav.  Bk.  r. 
Johnson,  156  La.  234,  136  N.  W.  225. 
Where  note  is  so  signed  it  might  either 
be  that  of  a  corporation  or  of  persons 
whoso  signatures  it  boars  and  tlicy 
make  no  rei>resentations  it  is  their 
obligation,  the.v  may  show  it  was  exe- 
cuted as  corporate  obligation,  without 
showing  authorit.y;  at  least  where  cor- 
poration has  general  power  to  execute 
such  obligations.  Western  G.  Co.  P. 
Lackman.  75  Kan.  34,  88  P.  527. 
It  is  presumed  manager  of  corporation 
acted  witliin  his  authoritv  in  demand- 
ing its  property.  Stovell  r.  Co.,  38 
Colo.  80,  87  P.  1071.  (See  as  to  au- 
thoritv of  general  manger,  Raleigh, 
etc.  Co.  r.  Co.,  122  Ga.  700,  50  S.  E. 
1008.  Presumption  extends  to  mat- 
ters within  apparent  scope  of  officer's 
authorit.v,  but  not  to  extraordinary 
transaction.  Lvon  r.  Co.,  132  App.  Div. 
7  77,  117  N.  Y.'  S.  648.  It  is  not  pre- 
sumed officer  communicated  facta 
against  interest.  Woodworth  t".  Carroll 
(Minn.),  11 2  N.  W.  10.54. 
Relevant  facts. — As  between  corpora- 
tion and  third  persons  it  is  competent 
to  show  authorit.v  exercised  by  of- 
ficers for  it  and  actual  or  constructive 
knowledge  and  assent  of  directors. 
Smith  r.  Bk.,  72  N.  H.  4,  54  A.  385. 
Note  of  corporation,  made  by  officer  to 
himself.  j)resuin]itivel.v  void,  but  open 
to  proof  of  good  faith.  Africa  r.  Co., 
82  Minn.  2«53,  84  N.  W.  1019,  83  Am. 
St.  424.  Question  is  one  of  fairness 
and  good  faith,  whether  transaction 
for  benefit,  anil  in  interests,  of  cor- 
poration. Savage  r.  Co.,  98  >finn.  313, 
lOS  X.  W.  296;  Tavlor  r.  Mitchell,  80 
Minn.  492.  83  N.  W.  418. 
627-91  In  re  Cullman.  155  Fed.  372; 
Capital  Citv  B.  Co.  r.  .Taekson.  2  Ga. 
App.  771.  59  S.  E.  92;  Wheeling,  etc. 
Co.  r.  Conner,  61  W.  Va.  Ill,  55  S.  E. 
982. 

627-92  Commercial  Nat.  Bk.  p.  Bk., 
97  Te\.  536.  80  S.  W.  601. 
627-9::  Pacific  S.  Bk.  r.  Coats.  205 
Fed.  61*;;  Kirkpntrick  r.  Co..  135  Fed. 
144:  Graham  r.  Pnrtee.  13-.1  Ala.  310, 
35  S.  101  fi;  Collier  r.  Alexander.  142 
Ala.  422,  38  S.  244;   Sibly  v.  England, 
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90  Ark.  -J20.  Ill)  R.  W.  S20;  Potta  D. 
Co.  r.  Bcnediit,  156  Cal.  322,  1U4  l\ 
432;  Smith  v.  Jneenrd,  20  Cal.  Ai>p. 
280,  128  P.  1023,  1020;  McKoo 
V.  Cunningham.  2  Cal.  Ajip.  GSl, 
84  P.  2(50;  Watkins  V.  Glas,  5 
Cal.  App.  68,  S9  P.  840;  Bliss  r.  Har- 
ris, 38  Colo.  72,  87  P.  1076;  Carr  r. 
Co.,  108  Ga.  7r>7,  33  S.  E.  190;  NoKson 
r.  Sponee,  129  Ga.  35,  58  S.  E.  1197; 
Reed  r.  Flcmin<;,  209  III.  390,  70  N.  E. 
667;  Sprinjjcr  r.  Hi<;forfl,  160  HI.  495, 
43  N.  E.  751;  Wis<onsin  L.  Co.  r.  Co., 
127  la.  350,  101  N.  \V.  742;  Common 
Sense  M.  Co.  r.  Taylor,  247  Mo.  1,  152 
S.  W.  5;  Wilson  r.  Ncu,  1  Neb.  (Unof.) 
42,  95  N.  W.  502;  Gorder  r.  Co.,  36 
Neb.  548,  54  N.  W.  S30;  Parker  r.  Co., 
49  N.  J.  L.  465,  9  A.  682;  .Tounlan 
r.  R.  Co..  115  N.  Y.  380,  22  N.  E.  153; 
Quai'kenboss  t\  Ins.  Co.,  177  N.  Y.  71, 
69  N.  E.  223;  Imbrie  r.  Co.,  130  App. 
Div.  675,  115  N.  Y.  S.  333;  Brower  f. 
Crimmins,  121  N.  Y.  S.  64S;  Gause  i\ 
Co.,  108  N.  Y.  S.  lOSO;  Edwards  r. 
Co.,  150  N.  C.  173,  63  S.  E.  740;  Majroo 
r.  Paul  (Tex.  Civ.),  159  S.  W.  325; 
Deepvater  C.  f.  Renick,  59  W.  Va.  343, 
53  .S.   E.  5.-)2. 

Deed  reciting  that  corporate  name  was 
siynt'd  by  president  and  seal  attached 
b^  secretarv,  and  it  was  so  sifrned  and 
followed  by  "  (L.  S.),"  held  prima 
faiie  evidence  of  autliority.  Cannon 
r.  Gorham,  136  Ga.  167,  71*8.  E.  142. 
Performance. — An  acent  who  has  au- 
thority to  make  a  contract  will  be  pre- 
sumed, nothing  appearing  to  the  con- 
trary, to  have  ])ower  to  attend  to  and 
accept  the  manner  of  performance. 
Redwine  v.  Co.,  1S4  Fed;  851,  107  C.  C. 
A.  175. 

Sealed  certificates,  signed  by  one  as 
f>re.sident  and  attested  by  secretary, 
evidence  person  so  named  is  presiilent 
of  corporation.  Owvhee,  etc.  Co.  i". 
Tautphas,  121  Fed.  343,  57  C.  C.  A. 
557. 

Seal  is  but  prima  facie  evidence  it  was 
attafhcd    bv    autlioritv.      Gauso    f.    Co., 
196    N.   Y.  "l34,   89    N".   E.   476. 
Actual   seal   must   be   attached.     Raub 
r.   Assn..  56   N.  .1.  L.  262,  28  A.  384. 
Presumption. — Letters  "L.  8."  in  rec- 
ord  of   deeii   sustain   presumption   orig- 
inal   was   scaled    with     corjmrate     seal, 
hul    V.   Casey,    45    Or.    182,    76    P. 
No    presumption    where    instru- 
ment   signed    by    treasurer.     Backer    v. 
Co.,  84  N.  Y.  8.   14'.V 
Omission    of   corporate    name,    immate- 


rial. Graham  v.  Partee,  139  Ala.  310, 
;55  S.  Ktlti. 

A  forged  certificate  executed  by  secre- 
tary of  corporation  in  due  form  and 
iinauthorizcdly  bearing  its  seal,  does 
not  work  estoppel  against  it  in  favor 
of  innocent  parties  who  advanced 
money  to  him,  which  he  used  for  his 
own  purposes.  Rulien  r.  G.  F.  Co., 
Ai)p.  Cas.  (1906)  (Eng.)  439,  2  K.  U. 
(1904)  712;  Rogers  v.  Co.,  119  U. 
714,  44  8.  4  12.  Contra,  Lucilo  Drevfua 
M.  Co.  V.  Willard,  4G  Wash.  345,  89  P. 
935. 

Use  of  seal  on  note,  not  controlling. 
So.oiid  N:it.  Bk.  r.  Trust  Co.,  83  Neb. 
ni.-.  120  N.  W.  182. 
628-»4  Allen  v.  Alston,  147  Ala. 
609,  41  8.  159.  Co;i/rfl,  Valente  r.  Co., 
119  App.  Div.  127,  103  N.  Y.  8.  966. 
In  a  deed  where  there  is  no  referenca 
to  the  seal  ;iMd  none  is  anix(>d,  the 
deed  is  not  admissible  as  ]'rima  facie 
evidence  of  authority  of  the  oflicer  to 
make  the  transfer.  Bk.  of  Garfield  v. 
Clark,  13S  Ga.  798,  70  8.  E.  95. 
Absence  of  seal  from  pa]>er  not  re- 
quired to  be  sealed  is  of  no  signifi- 
cance. National  M.  C.  Co.  r.  Co.,  14 
Ont.  L.  R.  (Can.)  22;  Fourth  Nat.  Hk. 
r.  Co.,  142  Fed.  257;  Grifling  r.  Win- 
field.  53  Pla.  589,  43  8.  687;  Sheffield 
r.  Bk.,  2  Ga.  App.  221.  58  8.  E.  386; 
B.  8.  Green  Co.  r.  Blodget,  159  111. 
169,  42  N.  E.  176;  Seiberling  r.  Miller, 
207  m.  443,  69  N.  E.  800;  Brown  r 
Co.,  S6  Miss.  388,  38  8.  312;  Strop  v. 
Hughes,  123  Mo.  App.  547,  101  S.  W 
116;  Cook  r.  Co.,  28  R.  T.  41,  65  A. 
641,  9  L.  R.  A.  (N.  S.)  I'.^S;  St.  Clair 
r.  Rutledge,  115  Wis.  583,  594,  92  N. 
W.    2^4. 

Unsealed  convenant,  not  admissible  5f 
not  executed  by  secretarv.  Florida  R. 
Co.  r.  Thomas,  55  Fla.  287.  45  S.  720 
Abbreviation  of  name  as  "Mfg.,"  im- 
material. Sciberliiig  f.  Miller,  207  111. 
113.  69  N.  K.  800. 

Statute  making  instruments  admissible 
without  priiof  of  siKimture,  in  absence 
of  sworn  denial,  applies  to  those  cxe- 
c\ited  bv  corporations.  London  &  N, 
A.  M.  Co.  r.  Co.,  84  Minn.  144.  86 
N.  W.  872;  La  Plant  c.  Co.,  102  Minn. 
f>3,   112   N.  W.   889. 

Same  rule  if  mortgage  executed  to  cor- 
porate officers.  Edwards  r.  Co.,  150 
N.  C.  173.  63  8.  E.  740. 
Bad  faith  presumed  in  favor  of  stock- 
holder whore  directors,  owning  a  ma- 
jority of  shares,  join  in  resolution  vot- 
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ing  themselves  salaries.  Davids  v.  Da- 
vi.ls,  135  App-  -fiv.  20G,  120  N.  Y.  S. 
3.ji». 

629-96  Winer  v.  Bk.,  89  Ark.  435, 
117  S.  W.  232;  Kellv  r.  Assn.,  2  Cal. 
App.  460,  84  P.  321;  Alton  Mfg.  Co.  v. 
Inst.,  243  111.  298,  90  X.  E.  704  (rec- 
ords being  silent) ;  Eosphill  C.  Co.  V. 
Dempster,  223  111.  567,  79  N.  E.  276; 
Clarke  v.  Lexington,  24  Ky.  L.  R.  17' ~>, 
72  S.  W.  286;  York  i:  Mathis,  103  Me. 
67,  68  A.  746;  Cann  l:  Rector,  111  Mo. 
App.  164,  85  S.  W.  994;  American  P. 
Co.  r.  Co.,  78  X.  J.  L.  658,  75  A.  976; 
Crosslev  r.  St.  Philip  Neri,  74  N.  J. 
L.  6.13,"  67  A.  27. 

Where  collateral  to  the  issue. — Hoist- 
ing Mach.  Co.  V.  Wks.,  bi  N.  J.  L. 
.504,  87  A.  331. 

Sufficient  evidence. — Smith  v.  Co.,  15 
Cal.  Aj.p.  166,  ]]?,  P.  7111. 
Parol  evidence  admissible  to  show  who 
is  (le  facto  secretary,  though  where  the 
minutes  of  a  corporation  show  who  is 
the  secretary  they  are  the  best  evi- 
dence and  must  be  produced.  New 
Iberia  Sugar  Co.  v.  Lagarde,  130  La. 
387,  5S  S.   16. 

Acts  of  de  facto  officer  binding. — Brown 
r.  Co..   150   Cal.   376,   s9   P.   s6. 
630-97     Brown   f.  Co.,   86  Miss.  3SS, 
3S  8.  312. 

Acquiescence  or  ratification. — Cannel 
Coal  Co.  r.  Luna  (Tex.  Civ.),  144  S. 
W.   721. 

Parol  evidence  competent  to  show  who 
are  ile  fai  to  directors.  Reed  v.  Mar- 
shall, 12  Cal.  App.  697,  108  P.  719. 
630-98  Union  I.  W.  Co.  r.  Co.,  157 
Ala.  645,  47  S.  652  (by-laws);  Clarke 
r.  Loxington  S.,  24  Ky.'  L.  R.  1755,  72 
S.  W.  2S6. 

By-laws  inadmissible  to  show  a  limita- 
tion of  power  of  jiresident  with  respect 
to  oral  contracts.  ^IcLellan  Co.  r. 
Land  Co.,  166  Cal.  736,  137  P.  1145. 
630-1  Horseshoe  M.  Co.  r.  Co.,  147 
Fed.  517,  77  C.  C.  A.  213;  In  re  Cull- 
man, etc.  Assn.,  155  Fed.  372;  I'nion 
I.  W.  Co.  V.  Co.,  157  Ala.  645,  47  S. 
652,  (informal  agreement);  Postal  T. 
Co  r.  Lenoir,  107  Ala.  640,  18  S.  266; 
Jameson  v.  Co.,  2  Cal.  App.  5S2,  84  P. 
289;  Castner  r.  Rinne,  31  Colo.  256,  72 
P.  1052;  Dreeben  v.  Bk.  (Tex.),  9'J  S. 
W.    850. 

Officer  or  agent  mav  testifv  he  is  such. 
Ki'lly  r.  Assn.,  2  Cal.  App.  460,  84  P. 
821.  .\nd  of  his  authority.  Freeman 
r.  Co..  126  Mn.  App.  121.  103  S.  W.  56.'!. 
Letters   written    by    agent,    competent 


to  show  authority.  Clarke  v.  Lexing- 
ton S.,  24  Ky.  L.  E.  1755,  72  S.  W, 
2>>G. 

630-2  Choctaw  etc.  E.  Co.  c.  Eolfe, 
76  Ark.  220,  88  S.  W.  870;  Xew  Iberia 
S.  Co.  V.  Lagarde,  130  La.  3S7,  58  S. 
16.  See  Markham  v.  Loveland  (Or.), 
138  P.  483.  Contra  as  to  declarations 
of  vice-president.  Underwood  v.  Ins. 
Co.,  152  X.  C.  274,  67  S.  M  5S7. 
Evasive  answer  as  to  authority  of  gen- 
eral manager  is  admission.  Raleigh  O. 
R.  Co.  1-.  Co.,  122  Ga.  700,  707,  50  S. 
E.  1008. 

631-3  Curtis  v.  Co.,  89  App.  Div.  61, 
85   X.  Y.  S.   413. 

Authority  of  officer  to  act  for  corpora- 
tion may  be  jiroved  by  parol  or  circum- 
stantial evidence.  Markham  v.  Love- 
land  fOr.),  138  P.  483. 
631-4  Rennie  f.  Ins.  Co.,  176  Fed. 
202,  99  C.  C.  A.  556;  Arkansas  S.  R. 
Co.  V.  Dickinson,  78  Ark.  4S3,  95  S.  W. 
802;  Hill  r.  jSrorgan,  9  Ida.  718,  76  P. 
323;  Central  L.  Co.  v.  Kelter,  201  111. 
503,  66  X.  E.  543;  Martin  v.  Logan, 
30  Kv.  L.  R.  799,  99  S.  W.  648;  Gair 
Co  r".  Co.,  124  La.  193,  50  S.  8  (proof 
of  usage);  Henderson  f.  Syndicate,  1*^3 
Mass.  443,  67  N.  E.  427;'  Freeman  f. 
Co.,  126  Mo.  App.  124,  103  S.  W.  565; 
Leonardi  v.  Co.,  127  App.  Div.  192,  111 
X.  Y.  S.  523;  First  Xat.  Bk.  v.  Co., 
226  Pa.  292,  75  A.  412  (it  may  be 
shown  officer  was  also  director,  amount 
of  stock  he  owned,  and  nature  and  ex- 
tent of  business  he  had  done  for  com- 
pany); Culver  f.  Co..  206  Pa.  481,  56 
A.  29;  Roebling  v.  Barre,  76  Vt.  131. 
56  A.  530. 

Making  similar  contracts  by  same 
agent  is  evidence  of  his  power  to  make 
one  in  (piestion.  Pecos,  etc.  R.  Co.  v. 
Latham,  40  Tex.  Civ.  78,  88  S.  W.  392. 
If  he  was  authorized  to  make  them. 
Dreeben  r.  P,k.  (Tex.\  Of*  S.  W.  850. 
Evidence  as  to  whole  course  of  conduct 
of  alleged  agent,  as  between  him  and 
ilirectors  and  stockholders,  admissible. 
Chestnut  St.  T.  &  S.  F.  Co.  r.  Co.,  227 
Pa.  235,  75  A.  1067. 
Authority  of  representative  of  foreign 
corporation  may  be  inferred  from  his 
ofiico  and  fact  <leclaration  complaineil 
of  made  concerning  matter  relating  to 
its  alTairs.  Pavton  r.  Co.,  136  Mo. 
.\pp.  577.  11<'  S.  W.  531. 
The  shareholders  may  expressly  or  im- 
plicitly by  acquiescence  ratify  an  un- 
authorized act  of  an  agent  of  a  cor- 
poration,    done    within     its    corporate 
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powers.  Tliis  may  be  proved  l>y  show- 
ing that  all  tlu'  shareholders  of  siu-h 
corporatimi  had  nutii-c  or  knowledyo 
of  t)ic  unauthorized  act  of  one  of  its 
nianaj^ers  or  agents,  and  either  ex- 
pressly consented  thereto,  or  remained 
silent  and  took  no  steps  to  disallirm 
the  art  within  a  reasonable  time  after 
receiviiijr  such  notice  or  knowledj^e. 
MercJ'unts  iV  Fanners'  Bank  r.  Lumb. 
Co.,  ln3  Ark.  283,  1-1<3  S.  W.  r)OS. 
631-6  Eybert  r.  Co.,  126  Fed.  o68; 
Owvhee,  etc.  Co.  v.  Tauti>has,  121  Fed. 
313'.  .i:  C.  C.  A.  007;  U.  !S.  L.  &  H.  Co. 
r.  Klec.  Co.,  1S9  Fed.  3S2;  Hall  &  Far- 
lev  r.  Imp.  Co.,  173  Ala.  3.>S,  5G  S.  23r),- 
West  End  r.  Eaves,  152  Ala.  334,  44 
S.  "iSS;  Arkansas  S.  R.  Co.  r.  Dickin- 
son, 78  Ark  483,  9.5  S.  W.  802;  Riley 
f.  R.  Co.,  1  Cal.  App.  488,  82  P.  G80; 
Central  L.  Co.  r.  Kelter,  201  111.  503, 
6G  N.  E.  .543;  Kennedy  v.  Lodge,  124 
111.  App.  .");  Wolf  Co.  r.  Bk.,  107  111. 
App.  .38.  York  r.  Mathis,  103  Me.  67, 
6S  A.  746;  Conklin  l\  R.  Co.,  196  Mass. 
302,  82  N.  E.  23;  Beacon  T.  Co.  r. 
Souther.  183  Mass.  413,  67  N.  E,  34.1; 
Wiliite  r.  'R.  Co.,  194  Mass.  97,  SO  N. 
E.  .".(in,  8  L.  R.  A.  (N.  S.)  484;  Cas- 
carolla  r.  Co.,  151  Mich.  15,  114  N.  W. 
857;  Agle  r.  Co.,  29  Mont.  Ill,  74  P, 
135;  McVitv  r.  Co.,  90  Apj..  Div.  109, 
86  N.  Y.  S.  144;  Hill  r.  R.  Co.,  143 
N.  C.  539,  55  S.  E.  8.54;  Guillaume  v. 
Co.,  48  Or.  400,  86  P.  8S3,  88  P.  586; 
Texas  &  C.  R.  Co.  v.  Whiteside,  55  Tex. 
Civ.  593,  119  S.  W.  126;  Xickelson  v. 
Co..  no  Wash.  569,  SI  P.  1.^.59. 
Batification  of  settlement. — Belts  r. 
R.  <  .).,  ].-)()  la.  252.  1-i)  X.  \V.  962. 
Burden  of  showing  ratification,  on 
partv  alleging  it.  Wagner  v.  Hospital, 
32  Slont.  206.  79  P.  li>54. 
As  basis  for  showing  ratification  it  is 
competent  to  jirovc*  making  contract 
and  jtcrformanie  under  it.  Peach 
River  L.  Co.  r.  Ayers,  41  Tex.  Civ.  334, 
91    S.   W.   3«7. 

Stronger  proof  of  ratification  is  re- 
quired as  between  oflicer  and  corpora- 
tion than  between  it  and  third  j^arties. 
Pa.  ifi.-  V.  &  P.  Wks.  C.  Smith,  152  Cal. 
507.  .13  P.  85. 

Silence,  conclusive  if  not  explained. 
6t.  Louis  etc.  Co.  r.  Wanamaker,  115 
Mo.  App.  270,  90  S.  W.  7,''.7.  Imma- 
terial if  party  knew  of  agent's  lack 
of  aulhoritv.  '  Reid  r.  Co.,  47  Or.  215, 
83   P.   r.9. 

Batification  presumed  if  notice  of 
transaction  comes  to  corporation  while 


it  is  in  progress  and  silence  is  main- 
taineil  to  detriment  of  party  jierform- 
ing.  St.  Louis  etc.  Co.  r.  Wajiainaker, 
115  Mo.  Ai)p.  270,  90  S.  W.  737.  Knowl- 
eilge  of  president,  that  of  corporation. 
Wolf  Co.  V.  Bk.,  107  111.  App.  58. 
Board  of  directors  need  not  be  ap- 
prised as  a  body  of  acts  of  agent;  it 
is  sullicient  majority  of  them  indi\id- 
ually  were  informed  of  what  had  been 
done  and  took  no  8tej>s  to  disaflirm  it. 
Salem  I.  Co.  r.  C.  I.  M.,  112  Fed.  239, 
50  C.  C.  A.  213;  Brown  r.  Co.,  150  Col. 
370,  387,  89  P.  86;  Scott  r.  Co.,  144  Cal. 
140,  77  P.  817,  103  Am.  St.  72;  Davis  r. 
Co.,  21  S.  D.  173,  110  N.  W.  113;  Row 
land  r.  Co.,  M  Wash.  413,  87  P.  482. 
Actual  knowledge  of  acts  done  need 
not  be  shown  if  they  were  of  so  open  a 
nature  as  that  notice  of  them  may  be 
presumed  to  have  come  to  corporation. 
Arkansas  R.  Co.  v.  Dickinson,  78  Ark. 
483,  95  S.  W.  802;  International  H. 
Co.  V.  Campbell,  43  Tex.  Civ.  421,  9C 
S.  W.  93. 

Acts  of  officer  in  representative  capac 
ity  iiuiy  be  juoved  if  there  is  eviden.  o 
to  show  assent  thereto.  Arkansas  R. 
Co.  V.  Dickinson,  78  Ark.  483,  9.5  .'^.  W. 
802;  St.  Louis  etc.  R.  Co.  r.  Bennett, 
58  Ark.  208,  13  S.  W.  742,  22  Am.  St. 
187. 

631-7  Indianapolis  St.  R.  Co.  r.  Ray, 
Ku  Ind.  236,  78  N.  E.  978. 
632-10  Miller  r.  Pavne,  150  Wis. 
351,  136  N.  W.  811. 
A  presumption  arises  that  a  chc.  k 
signed  by  a  corjtoration  is  issued  in 
connection  with  its  business  but  this 
presumption  is  rebuttable,  except  as 
against  creditors,  by  proof  of  a  course 
of  conduct  between  the  corjioration  and 
its  president  showing  an  authorization 
by  the  corporation  of  the  use  of  its 
checks  for  payment  of  personal  debts 
bv  its  president.  Ehrlich  r.  Levine,  83 
Misc.  136,  U4  X.  Y.  S.  818. 
632-11  Mine  &  S.  S.  Co.  r.  Bk.,  173 
Fed.  859,  98  C.  C.  A.  229;  Bloom  v. 
A  gene V,  91  Ark.  367,  121  S.  W.  293; 
Edwards  r.  Assn.  (X.  J.),  68  A.  800; 
Man  r.  Bovkin,  79  S.  C.  1,  60  S.  E.  17. 
633-12  America  L.  Assn.  r.  Cook,  20 
K.in.  19;  Grand  Lodge  r.  Brown,  160 
Mich.  437.  125  N.  W.  400;  Porter  r. 
Co..  29  Mont.  347,  74  P.  938;  U.  S. 
Mtg.  Co.  r  McChire,  42  Or.  190,  70  P. 
513;  Belch  r.  Co.,  46  Wa.sh.  1,  89  P. 
171. 

Ultra  vires  to  be  established  by  jiarty 
I  setting   it   up.     Kuaj'p   r.   Coal   Co.,  85 
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Conn.  147,  81  A.  1063;  Credit  Co.  v. 
Howe  Mat'h.  Co.,  54  Conn.  357,  8  A. 
1.72,  1  Am.  St.  123.  And  see  Wykes 
f.  Co.,  1S4  Fed.  752. 
In  the  case  of  Railway  r.  McCarthy, 
'Mi  U.  S.  258,  24  L.  ed.  693,  it  is  said: 
"  'When  a  contract  is  not  on  its  face 
necessarily  beyond  the  sroi>e  of  the 
]iower  of  the  corporation  by  which  it 
was  made,  it  will,  in  the  absence  of 
Droof  to  the  contrary,  be  presumed  to 
he  valid.  Corporations  are  i)resume<l 
to  contract  within  their  powers.'  " 
Ifagerstown  Brew.  Co.  r.  Gates,  117 
Md.  348,  S3  A.  570,  qiiot.  from  R.  Co. 
r.  McCarthy,  96  U.  S.  258,  24  L.  ed.  693, 
and  citing  this  work. 
634-13  Conclusively  presumed  local 
corporation  knows  of  express  limita- 
tion on  powers  of  another  such  corpor- 
ation. S.  V.  Bk.,  136  la.  79,  113  N.  W. 
500. 

634-14  Blue  Island  B.  Co.  v.  Fraatz, 
123   111.  App.  26. 

Burden  of  showing  foreign  corporation 
is  doing  busincs  in  another  state  than 
of  its  domicile  is  ujion  party  so  assert- 
ting.  Jameson  v.  Co.,  2  Cal.  App.  582, 
S4  P.  2S9. 

635-16  Altschul  r.  Casev,  45  Or.  182, 
76  P.  1083;  Pitcher  v.  Co.,  39  Wash. 
ens,   81   P.   1047. 

035-17     See  Westminster  Nat.  Bk.  v. 
Wks.,  73  N.  II.  465,  62  A.  971. 
Contra. — Mannington    v.    E.     Co.,     183 
Fed.  133. 

635-19  Porter  v.  Co.,  29  Mont.  347, 
74  P.  938;  Krisch  v.  Co.,  39  Wash.  381, 
'^l  P.  855. 

635-20  Charter  of  another  corpora- 
tion, referred  to  in  plaintiff's  ailmis- 
sible.  Southern  R.  Co.  v.  Howell,  79 
S.  C.  281,  60  S.  E.  677. 
635-21  International  B.  Co.  i:  Co., 
97  Minn.  513,  107  N.  W.  735;  S.  r.  Co.. 
40  Minn.  213,  41  N.  W.  1020,  3  L.  R. 
A.  510;  Craig  r.  Assn.,  88  Minn.  535. 
3  N.  W.  669.  See  Minneapolis,  et.-.  R. 
Co.  r.  Syndicate.  101  ^finn.  132,  112  \. 
W.  13;  First  S.  Bk.  r.  Const.  Co.  (Tex. 
Civ.),  1.53  S.  W.  680;  supra,  "Bank- 
nij'tcy."  210.9. 

The  purpose  which  the  promoters  and 
incorporators  had  in  organizing  the 
particular  corporation  may  be  inquired 
into  independent  of  the  recitals  in  tho 
charter.  First  State  Bank  v.  Const. 
Co.  fTex.  Civ.),  1.53  S.  W.  680. 
Articles  solo  guide  in  determining 
charartor  of  corporation.  Knlama/oo 
p,  Kalamazoo,  124  Mich.  74,  82  N.  W. 


811;  Gould  V.  Fuller,  79  Minn.  414,  82 
N.  W.  673;  Craig  r.  Assn.,  88  Minn. 
535,  93  N.  W.  069;  P.  r.  Soc,  161  N. 
Y.  233,  55  N.  E.  1063;  Gitzhoffcn  r. 
Assn.,  32  Utah  46,  88  P.  691,  8  L.  R. 
A.    (X.   S.)    1161. 

Declarations  of  employe  inadmissible 
to  show  whotlier  corporation  charita- 
ble one.  Bishop  v.  Treasurer,  37  Colo. 
?>7^,    s(]    P.    ]i)21. 

636-25  Hill  f.  R.  Co.,  143  N.  C.  539, 
55  S.  E.  854. 

636-27     Robinson    v.   Blood,   151    Cal. 
504,   91    P.    258;    Bell    i:   Co.,    146    Cal. 
699,   81    P.  17;   Johnson   i\  R.   Co.,  227 
Mo.  423,  127  S.  W.  63. 
636-34)     Knapp  v.  Coal  Co.,  85  Conn. 
147,    81     A.    1U63;    McMillan   r.  Miller, 
177  Mich.  511,  143  N.  W.  631;  Graham 
r.    Nav.    Co.    (Or.),    139    P.    337;    First 
Nat.  Bk.  V.  Co.,  226  Pa.  292,  75  A.  412; 
Jones  r.  Co.,  32  Utah  440,  91  P.  273. 
637-31     Ward  v.  McPherson,  87  Ark. 
521,   113   S.  W.  42;  Coombs  v.  Barker, 
31   IMont.  526,  79  P.  1. 
The  directors  have  the  burden  of  .ius- 
tifying    a    i)ayment    of    additional    sal- 
aries to  thoiiiselves.     Godlev  v.  Co.,  153 
Al-p.  Div.   6!i7,  139   N.  Y.  S.  236. 
Burden  heavily  on  officer  who  seeks  to 
recover    for    services    on    implied    con- 
tract.    Dial  V.  Co.,  52  Wash.  81.  100  P. 
157.     See  Argo  Mfg.  Co.  r.  Parker,  52 
Wash.  100,  100  P.  188. 
637-32     Recital    in    minutes   that   di- 
rectors were  notified  of  meeting  is,  in 
absence    of    anything    showing    other- 
wise, sufficient  proof.     Turner  V.  Co.,  2 
Cal.   Ai.p.   122,  S3   P.  62.   70. 
Burden  on  one  who  attacks  sufficiency 
of  notice  or   regularity   of  j^roceedings. 
Brookline   Canning   &    P.   Co.   r.    Evans, 
163   Mo.   App.  564,   146  S.  W.  829. 
638-36     Maxwell   r.  Assn.,  104   N.  Y. 
S.   815;   Buck    v.  Co.,   76  Vt.   75.  56   A. 
285;  Graebner  r.  Post.  119  Wis.  392.  96 
N.  W.  783;  Germanin  I.  >r.  Co.  l*.  King, 

94  Wi9.  infi,  r.!)  X.  w.  191. 
Regular  adoption  of  by-laws  material- 
ly affecting  riglits  of  members  must  be 
sho^Vn.  Van  Atten  r.  Modern  B.,  131 
In.  2.'^2,  109  X".  \V.  ?,]?,. 
By-laws  best  evidence  of  duties  of 
manager.  Greene  J;.  Hereford,  13  Ariz. 
85.  9.5  P.  105. 

638-38  Weiss  V.  Hnight,  148  Fed. 
399;  So.  R.  Co.  r.  Brewster,  9  Ala. 
App.  597.  63  S.  790:  Tyowe  v.  Co.,  1.'57 
Cnl.  503.  109  P.  297:  Bundv  r.  Co..  149 
rnl.  772.  87  P.  622;  T.nble  C'o.  r.  W.nlker, 
127  Ga.  65,  56  S.  E.   108;   Vincent  v. 
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Co.,  113  111.  App.  463;  Masonic  T.  etc. 
Co.  r.  Lan<,'folt,  117  111.  App.  G")2; 
Drake  r.  llolbrook,  23  Kv.  L.  K.  1-1S'.», 
78  S.  W.  15S;  Pattison  r.  Co.,  116  La. 
963,  41  S.  224;  Kool  r.  Juico  Co.,  176 
Mich.  345,  142  N.  W.  346;  Hav  r.  Clay 
Co.  (Mo.  App.),  162  S.  W.  Gij'ii;  Minca 
r.  Coop.  Co.  (Mo.  App.),  162  S.  W. 
741;  Stvles  i\  Mfjj.  Co.,  164  X.  C.  376, 
80  S.  E.  417;  Lytton  r.  Mf;;.  Co.,  ir)7 
N.  C.  331,  72  S.  E.  10.15;  IIil.lel)ian<l 
r.  Artisans,  50  Or.  159,  91  P.  542;  Pat- 
terson r.  Artisans,  43  Or.  333,  72  P. 
10J5;  Whigham  r.  Foresters,  44  Or. 
.'543,  75  P.  1067;  Southern  R.  Co.  v. 
Howell,  79  S.  C.  2S1,  60  S.  E.  677; 
Blair  r.  Bk.,  103  Va.  763,  50  S.  E.  262; 
Lynchburg  T.  Co.  r.  Booker,  103  Va. 
fi94,  50  S.  E.  14S;  White  Hall  Co.  v. 
Hall.  102  Ya.  2S4,  46  S.  E.  290. 
See  Itasca  Cedar  &  Tie  Co.  v.  McKin- 
lev,  124  Minn.  1S3,  144  N.  W.  768, 
1135;  Hilliard  v.  E.  Co.  (N.  H.),  88 
A.  993;  Nahouni  r.  Marco-^'lou  &  Co., 
146  N.  Y.  S.  1063;  Auditorium  Theatre 
Co.  r.  X.  Co.,  77  Wash.  277,  137  P.  4S9. 
Not  when  outside  the  scope  of  their 
agency  or  authority,  nor  when  not 
made  in  connection  with  the  i)erform- 
ance  of  their  duties.  Cannel  Coal  Co. 
r.  Luna  (Tex.  Civ.),  144  S.  W.  721. 
Agent's  declarations  may  be  shown 
before  a^jroncv  established.  General  H. 
Soc.  c.  E.  Co.,  79  Conn.  581,  65  A. 
1065. 

639-39  Express  delegation  of  au- 
thority may  be  inferred  from  circum- 
stances. Betts  i\  Exchange,  144  Cal. 
402,    77    P.   993. 

639-41  A  certificate  of  vice-presi- 
dent of  the  insurance  comjiany  that  «le- 
cedent  did  not  die  from  excessive  use 
of  alcoholic  liquors  is  not  admissible 
against  the  company  unless  evidence 
of  authority  of  the  vice  president  is 
produced.  Parker  v.  Mfg.  Co.  (Or.), 
13S    P.    lOGl. 

640-42  MuUer  r.  Swanton,  140  Cal. 
249,  73  P.  994;  Continental  Ins.  Co.  v. 
Cummings,  98  Tex.  115,  81  S.  W.  705. 
640-43  Mussfllam  r.  R.  Co.,  31  Kv. 
L.  R.  908,  104  S.  W.  337;  Southern  R. 
Co.  f.  Railev,  26  Kv.  L.  R.  53,  SO  S.  W. 
786;  Faust  v.  R.  Co.,  74  S.  C.  360,  54  S. 
E.  566;  International,  etc.  E,  Co.  i". 
Shuford,  36  Tex.  Civ.  251,  81  S.  W. 
11S9. 

640-44    See   Reason    r.    R.    Co.,    150 
Mich.   50,  113  N.   W.  596. 
641-45     Geo.     "\Yhitechurch,     Ltd.     r. 
Cavanagh,    App.    Cas.     (1902)     (Eng.) 


117;  Horseshoe  M.  Co.  v.  Co.,  147  Fed. 
517,  77  C.  C.  A.  213;  Central  E.  Co.  v. 
Sprague  Co.,  120  Fed.  925,  57  C.  C.  A. 
197;  Ferguson  v.  Basin  C.  M.,  152  Cal. 
712,  93  P.  867;  Rosehill  C.  Co.  v.  Domp. 
ster,  223  111.  567,  79  N.  E.  276;  First 
S.  Bk.  V.  Pederson,  123  Minn.  374,  143 
N.  W.  980;  Black  r.  R.  Co.,  110  Mo. 
App.  19S,  85  S.  W.  96;  Hilliard  v.  R. 
R.  v'N.  H.),  88  A.  993;  Gen.  Propri- 
etors, etc.  V.  Force  (X.  J.  Eq.),  68  A. 
914;  Tavlor  v.  Bk.,  174  N.  Y.  ISl,  68 
N  E.  726,  95  Am.  St.  564,  62  L.  R.  A. 
7S3;  Patterson  r.  White  Co.,  85  X.  Y. 
S.  359;  Lytton  v.  Mfg.  Co.,  157  X.  C. 
331.  72  S".  E.  1055;  Trout  v.  R.  Co., 
107  Ya.  576,  59  S.  E.  394. 
Acts  done  by  agent  may  be  shown  to 
establish  authoritv.  Faust  r.  E.  Co., 
74  S.  C.  360,  .14  S".  E.  566. 
Slight  evidence  will  show  ratification 
where  cori)oration  received  benefit 
from  service  rendered.  General  H.  S. 
r.  E.  Co.,  79  Conn.  5'81,  65  A.  1065; 
Kansas  City  S.  P.  Co.  r.  Co.,  123  Mo. 
App.  13,  99  S.  W.  765;  St.  Louis,  etc. 
Co.   V.  Wanamaker,  115   Mo.  App.  270, 

90  S.    W.  737. 

643-46  Binploye  may  testify  of  his 
knowledge  defendant  was  successor  of 
another  corjjoration.  S.  v.  Co.,  117  la. 
524.  91  N.  W.  794. 
643-47  Yicksburg  &  M.  E.  v. 
O'Brien,  119  U.  S.  99;  Miller  v.  Me- 
Kcnzie,  126  Ga.  746,  55  S.  E.  952; 
Moultrie  L.  Co.  r.  Co.,  122  Ga.  26.  49 
S.   E.   729;    Columbus  R.   Co.   v.  Peddy, 

120  Ga.  589,  48  S.  E.  149;  Holbig  r. 
Ins.  Co.,  120  111.  App.  58;  Robins  M. 
Co.  V.  Murdock,  69  Kan.  596,  77  P. 
596;  Stone  r.  Xews  Co.,  153  Ky.  240, 
154  S.  W.  1093;  Conklin  r.  R.  Co.,  106 
^fass.  302,  82  X.  E.  23;  Reason  r.  R. 
Co.,  150  Mich.  50,  113  X.  W.  596; 
Bennk  r.  Co.,  128  Mich.  562,  87  X.  W. 
793;  Minea  i\  Coop.  Co.  (Mo.  App.), 
162  S.  W.  741;  State  Bk.  i\  Co.,  20S 
X.  Y.  492,  102  X.  E.  591;  P.  v.  Barker, 

121  Ai)p.  Div.  661,  106  X.  Y.  S.  336; 
Cami.boll  r.  Emslie,  101   App.  Div.  369, 

91  X.  Y.  S.  1069  (af.,  no  opinion.  184 
X.  Y.  589,  77  N.  E.  1183);  Xational 
Bk.  1-.  Byrnes,  84  App.  Div.  100.  S2  N. 
Y.  S.  497  (off.,  no  opinion,  178  X.  Y. 
561,  70  X.  E.  1103);  Wimmer  r.  R.  Co., 

92  App.  Div.  258,  86  X.  Y.  S.  1052; 
Patterson  v.  Co.,  S5  X.  Y.  S.  359; 
Burns  r.  Co.,  93  App.  Div.  566,  87  X. 
Y.  S.  883;  Stvles  r.  Mfg.  Co.,  164  X. 
C.  376,  80  S.  E.  417;  Matteson  C.  B 
Co.,  218  Pa.  527,  67  A.  847. 
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Statements  made  as  witnesses  not  ad- 
missible on  retrial. — Vohs  v.  Shorthill. 
124  la.  471,  luO  N.  \V.  495.  But  exam- 
ination of  sui)erintendent  is  in  effect 
examination  of  corporation,  and  his 
testimony  is  competent  as  admission 
though  he  is  at  present  at  trial.  John- 
son V.  Co.,  126  Wis.  492,  10.5  N.  W. 
1048.  It  would  be  otherwise  in  case  of 
mere  emplove.  Hughes  i".  K.  Co.,  122 
Wis.  258,  99  N.  W.  897.  The  Wiscon- 
sin cases  were  ruled  under  statute  pro- 
viding for  examination  of  officers, 
agents,  etc.,  before  trial.  The  rule 
they  apparently  favor  does  not  extend 
to  answer  to  interrogatories  made  by 
officer  and  agent  in  another  case,  the 
interrogatories  being  those  of  the  cor- 
poration. "Testifying  as  a  witness  in 
a  law  suit  is  no  part  of  the  res  gestae 
of  the  transaction  involved  in  the  liti- 
gation." Eobert  R.  Sizer  Co.  r.  Melton, 
129  Ga.  143,  58  S.  E.  1055.  Same  rule 
apjilies  to  testimony  given  in  case  in 
which  corporation  not  a  part  v.  Ar- 
nold V.  R.  Co.,  108  N.  Y.  S.  296. 
644-49  Brown  v.  Co.,  150  Cal.  376, 
89  P.  86.  See  Aetna  Ind.  Co.  v.  Co., 
147  Fed.  95,  78  C.  C.  A.  262. 
645-50  Walker  Mfg.  Co.  v.  Knox, 
136  Fed.  334,  69  C.  C.  A.  160;  Hudson 
M.  Co.  r.  Higgins  (N.  J.),  88  A.  1079. 
645-51  Formal  action  by  directors 
not  necessary  to  ratify  acts  of  pro- 
moter. Bond  r.  Pike,  101  Minn.  127, 
111   N.  W.  916. 

645-54  Tabor  v.  Bk.,  35  Colo.  1,  83 
P.  TOGO;  Cann  r.  Rector,  111  Mo.  App. 
164,  85  S.  W.  994;  Brinkerhoff  Z.  Co. 
V.  Boyd,  192  Mo.  597,  91  S.  W.  523; 
Wagner  v.  Hospital,  32  Mont.  206,  79 
P.  1054;  Farroll  r.  Co.,  32  Mont.  416, 
80  P.  1027;  Westminster  Nat.  Bk.  r, 
Co.,  73  N.  H.  465,  62  A.  971 ;  Domarest 
t'.  Co.,  71  X.  J.  L.  14,  58  A.  161;  Hill 
i\  R.  Co.,  143  N.  C.  539,  55  S.  E.  854; 
Duke  r.  Markham,  105  N.  C.  131,  10  S. 
E.  1017;  Pin.hback  v.  Co.,  137  N.  C. 
171,  49  S.  E.  106;  Guillaume  r.  Co.,  48 
Or.  400,  S(i  P.  883.  88  P.  5^6. 
Amount  of  stock  owned  by  director  im- 
material as  to  his  authoritv.  Allemong 
r.  Simmons,  124  Ind.  199,  23  X.  E. 
768;  Clement  r.  Co.  (N.  J.  L.),  67  A. 
82.  But  director  who  holds  majority 
of  stock  may  bind  corjtoration.  Hunt- 
ington F.  Co.  V.  McHvaine,  41  Ind. 
A]«p.  328,  82  N.  E.  1001. 
646-55  Sp]iaratc  asssont  of  majority 
of  directors  will  bind  corporation  un- 
der some  circumstances.     Scott   v.   Co., 


144  Cal.  140,  77  P.  817;  Buck  v.  Co.,  76 
Vt.  75,  56  A.  285;  Roebling  v.  Barre, 
76  Vt.  131,  56  A.  530. 
646-58  Central  E.  Co.  v.  Sprague  Co., 
120  Fed.  925,  57  C.  C.  A.  197;  Arizona 
M.  &  T.  Co.  V.  Benton,  12  Ariz.  373, 
100  P.  952;  Northwestern  P.  Co.  v. 
V.'hituey,  5  Cal.  App.  105,  89  P.  981; 
National  etc.  Co.  v.  Co.,  226  111.  28,  80 
N.  E.  550;  Robin's  M.  Co.  v.  Murdock, 
69  Kan.  .596,  77  P.  596;  Jeanerette  R. 
&  M.  Co.  v.  Durocher,  123  La.  160,  48 
S.  780;  Cann  v.  Rector,  111  Mo.  App. 
164,  85  S.  W.  994;  Ex  parte  Rickev, 
31  Nev.  82,  100  P.  134;  Sword  v.  Ref. 
Cong.,  29  Pa.  Super.  626;  Commercial 
Nat.  Bk.  V.  Bk.,  97  Tex.  536,  80  S.  W. 
601;  Lewiston,  etc.  Co.  r.  Brown,  42 
Wash.  555,  85  P.  47. 
646-59  Guarantee  Co.  r.  Co.,  183  U. 
S.  402;  Dunbar,  etc.  Co.  v.  Martin,  53 
:Misc.  312,  103  N.  Y.  S.  91;  Valente  v. 
Co.,  119  App.  Div.  127,  103  N.  Y.  S. 
966. 

Authority  to  deliTer  authorized  bonds 
I'rosumed.  McCormick  r.  Co.,  239  111. 
306,  87  N.  E.  924. 

646-60  Egbert  r.  Co.,  126  Fed.  568; 
Freyberg  r.  Bk.,  4  Cal.  App.  403,  88 
P.  378;  Farmers'  Oil  &  G.  Co.  v.  Co., 
10  Ga.  App.  416,  73  S.  E.  428;  Ken- 
nedv  V.  Lodge,  124  111.  App.  55;  Llovd 
r.  :NLntthews,  223  111.  477,  79  N.  E.  172; 
Williams  v.  Harris,  198  HI.  501,  64  N. 
E.  988;  Tevis  i\  Hammersmith  (Ind. 
App.),  81  N.  E.  614;  Johnson  v.  R.  Co., 
129  la.  281,  105  N.  W.  509;  Martin  •■. 
Logan,  30  Ky.  L.  R.  799,  99  S.  W.  648; 
Berlin  v.  Cusachs,  114  La.  744,  38  8. 
539;  York  v.  Mathis,  103  Me.  67,  68  A. 
746;  Ruttle  v.  Co.,  153  Mich.  300,  117 
N.  W.  168;  Evans  r.  Co.,  100  Mo.  App. 
670,  75  S.  W.  178;  Rapp  r.  Co..  87  N. 
Y.  S.  459;  Marshall  r.  R.  Co.,  73  S.  ('. 
241,  53  S.  E.  417;  Russell  v.  Co.,  49 
Wash.  362,  95  P.  327;  Roberts  r.  Co., 
45  Wash.  464,  88  P.  946;  Rowland  r. 
Co.,  44  Wash.  413.  87  P.  482;  Meating 
r.  Co..  113  Wis.  379.  89  N.  W.  152. 
Presumption  conclusive  under  rule 
stated  in  text.  St.  Clair  r.  Rutledge, 
115  Wis.  5<;3.  92  N.  W.  234. 
Confession  of  judgment  binding.  Gil- 
man  r.  Heitman.  137  la.  336.  113  N.  W. 
932;  Manlev  r.  Maver.  68  Kan.  377,  75 
P.  550;  Ford  r.  Hill,  92  Wis.  188,  66  N. 
W.  115.  53  Am.  St.  902. 
Presumption. — If  president  and  gen- 
eral iii.'uinper  has  long  been  accus 
tomed  to  manage  corporate  affairs,  it 
will  be  presumed  he  was  authorized  to 
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borrow  moiu'V  iu  its  iiaino.  Cook  r. 
Co.,  2S  R.  1.  41,  U3  A.  (JJl,  (utO,  9  L.  K. 
A.  (N.  S.)  i;»:{.  ,'t(.  Martin  r.  Co.,  122 
N.  Y.  Ui.'i,  J.'  X.  K.  3(13. 
AuUiority  of  president  luny  bo  shown 
by  parol  jtooI  ol  iixayo  and  n<'<jiiio!« 
cencc  of  tiiroitors.  borlin  r.  C'usaohs, 
lU  I.n.  711,  3S  S.  r.39. 
Testimony  as  to  who  was  operating 
bu»iiu's.s  at  oflit'O  of  corporation  com- 
poti-nt.  West  r.  Co.,  7  C»l.  App.  81, 
93   !'.  S'.12. 

Relaxation  of  former  rule  in  favor  of 
tliiril  porsiins  ilfaluig  with  oflicers  ex- 
errising  m>neral  supervision  over  cor- 
jiorat««  uiTairs  is  favored.  Hat'on  f.  Co., 
130  App,  Div.  737,  115  N.  V.  S.  617, 
tiisap.  Hanjis  r.  Co.,  15  Api>.  Div.  522, 
•H    N.   V.  S.  .-.111. 

Mental  Incapacity  of  president  to  con- 
tract must  be  clearly  shown  to  have 
existed  when  contract  made;  also  that 
fact  not  known  to  other  ollicers  or 
ag^'uts  of  com|«any  or,  if  known,  they 
did  not  know  he  wa«  assuming  to  act 
for  it.  (iilmore  r.  Samuels,  135  Ky. 
7(iR,  123  S.  W.  271. 
6-47-01  (ifo.  Whitechurch  r.  Cavan- 
a^'h,  (1902)  App.  ("as.  (Eng.)  117; 
LoM;:iMan  r.  Hath  E.  T..  (1905)  1  <'h. 
(Eng.)  (J4G;  Kuben  e".  (it.  Kingall  Con., 
(190G)  App.  Cas.  (Eng.)  430  {dist. 
Shaw  r.  Co.,  13  (^.  U.  D.  (Eng.)  103; 
Oscar  Bonner  O.  Co.  v.  Co.,  150  ('al. 
65S,  S9  P.  (513;  Farrell  r.  Co.,  32  Mont. 
416,  80  P.  1027;  Harris  r.  Co.,  76  X.  J. 
L.  367,  70  A.  330;  Maroney  v.  Cole,  52 
Misc.  451,  103  X.  Y.  S.  5(10;  Hacker  r. 
Co..  S4  X.  Y.  S,  149;  Hrndford  H.  ("o. 
r.  Gibson,  6S  O.  St.  442,  67  X.  E.  88S; 
Dreeben  r.  Hk.  (Tex.),  99  S.  W.  850. 
"A  secretary,"  says  Lord  Esher,  "is  a 
mere  servant.  His  position  is  that  ho 
is  to  do  what  he  is  told  and  no  person 
can  assume  that  he  has  an.v  authority 
to  represent  anything  at  all."'  Harnett 
P.  Co..  is  (2.  H.  1).  (Eng.)  SI 5;  Geo. 
Whitechurch  r.  Cavnnngh.  (1902)  App. 
Cas.  (Eng.)  117.  See  Itogers  r.  Co., 
119  I^.  714,  44  S.  442.  In  opposition 
is  Lticile  Dreyfus  M.  Co.  r.  WiUnrd.  46 
W.i-h.  345.  89  P.  935,  making  distinc- 
tion between  act«  as  secretary  and  as 
agent. 

As  to  treasurer  of  charitable  corpora- 
tion, s...  I  l.iri  M,.Ti  lloine  r.  U.  Co.,  1*«2 
X  V  ::.  :  1  \.  E.  571. 
ei7-«2  I.fts  r.  So,  Cal.  F.  E..  14  > 
Cal.  4"-'.  77  P.  993;  Smith  r.  Co.,  11 
Cnl.  App.  253.  1^4  P.  706;  Ring  r.  Co.. 
93  App.  Div.   442,   ^7    X    V    s.  682, 


Disregard  of  charter  provision  by  ror 
poratiun  may  be  sliown,  and  secrclm  .   > 
act  in  contravention   thereof  held   t 
ing  ill  favor  of  creditor.     Ulauc  v.  llK., 
Ill    La.   739,  38  S.  537. 
Presumption  favors  secretary's  author 
itv    to    assign    note.      Swedish-Am.    lik. 
r.Kocbernick.  130  Wis.  473,  117   X     \V 
1020.      .\nil   tleposit  of  funds  by   t 
urer.     .Smith  t.  Co.,  170  Fed.  900,  '.'l 
C.   A.    76. 

647-63  Xational  M.  C.  Co.  r.  Co.. 
14  Ont.  L.  R.  (Can.)  22;  Issaquah  C 
Co.  v.  Co.,  126  Fed.  89,  61  C.  C,  A. 
145;  Arkansas  R.  Co.  r.  Dickinson,  7s 
Ark.  483,  95  S.  W.  802;  Choctaw  cU. 
R.  Co.  f.  Rolfe,  76  Ark.  220,  88  S.  W. 
870;  Scott  v.  Co.,  144  Cal.  1*0,  77  1*. 
817;  Brown  r.  Co.,  150  Cal.  376,  89  I'. 
S6;  Preston  r.  Co.,  11  Cal.  App.  19o, 
104  P.  41)2;  Riley  r.  R.  Co.,  1  Cal.  App. 
488,  82  P.  686;  Golden  Age  etc,  Co,  r. 
Langridge.  39  Colo.  157,  88  P.  lo70; 
Raleigh  etc.  R.  Co.  r.  Co.,  122  Ga.  700, 
.50  S.  E.  loos;  Gray  L.  Co.  r.  Harris, 
127  Ga.  693,  56  S.  "E.  252;  Metro|.oli 
tan  C.  Co.  r.  Co.,  196  Mass.  72.  si  X. 
E.  645;  Henderson  r.  Ra.vmond  S.,  183 
•Mass.  443,  67  X.  E.  427";  Southern  R. 
Co.  r.  Howell,  79  S.  C.  281,  60  S.  E. 
677;  Western  Cottage,  etc.  Co.  r.  An 
derscn,  97  Tex.  432.  79  S.  W.  51(5; 
White  Hall  Co,  r.  Hall,  102  Va.  284, 
46  S,  E,  290;  Lvnchburg  T.  i'o.  i. 
Hooker,  103  Va,  594,  50  S,  E.  148; 
Hatavian  B.  r.  R.  Co.,  123  Wis.  3S9. 
101  X.  W.  687;  Ford  V.  Hill,  92  Wis. 
ISS.  CAl  X.  W.  115.  .IS  Am.  St.  902. 
Admission  by  manager  of  two  corpor- 
ations, signcil  by  (»iie  of  them,  compe 
tent  as  against  the  other,  it  having  led 
up  to  a  contract  bv  it.  Walnut  Hidg'- 
M.  Co.  f.  Cohn,  79  Ark.  338,  96  S.  W  . 
413;  Huse  r.  Co.,  121  Mo.  App.  89.  97 
S.    W.   !•!*(/. 

Knowledge  of  directors  of  acts  of  man- 
ager may  be  shown  when  assent  of  .a 
maioritv  of  tlnMii  is  proved,  Scott  ''• 
Co..  lli  Cal.  140,  77  P.  817. 
« 17-6-1  Ferguson  r.  Basin,  152  Cal. 
712,  93  P.  867;  Centerville.  etc.  Co.  r 
Co.,  140  Cal.  3R5,  73  P.  1079;  Tres  Pal 
acios,  etc,  Co.  f.  Eidman,  41  Tex.  C|v. 
542.  93  8.   W.   698. 

Usual  course  of  business  is  eviilence  as 
tri    jiowiT    of    inaiiagt'r.       Richardson    ''. 
D.viiic.   193   Mass.  336,  79  X.   E.  771. 
G 17-65     See   Stewart    r.    Wright,    147 
Fed.   321.  77  C.  C.   A.  4W. 
64H-67     Arkansas   S.   R.   Co.   r.    Did. 
inson,  78  Ark.  483,  95  8.  W.  802;    Hav 


498 


roh'I'ffL'ATlOXS 


Vol.  3 


r.  Clay  Co.  (Mo.  App.),  Ki-  fc'-  W.  GUO; 
Dunbar,  etc.  Co.  r.  Martin,  a3  Misc. 
312,  103  N.  Y.  S.  91.  See  Ueiiefal  11. 
S.  r.  K.  Co.,  79  Conn.  5sl,  Go  A.  I0(j3. 
648-68  See  Stu<lebaker  r.  Kose,  05 
Misf.  '^•22,  119  N.  V.  S.  97U. 
Circumstantial  evidence,  comjietent  to 
.show  amlii;;iunis  ()t)li;.'ation  exufuteil  by 
preMiii'-'nt  was  obliyutioii  of  the  corpor- 
ation. Dunbar,  eti-.  Co.  r.  Martin,  33 
.Misc.  312,  103  N.  Y.  S.  91. 
6-18-70  Presiilent's  authority  to 
m()rt;:a^'e  corporate  projierty  may  be 
.shown  by  his  acts  iu  connection  with 
affairs  of  corporation  and  inaction  of 
governing  body.  Tyler  Est.  r.  Hotl- 
man,  HO  Mo.  App.  510,  124  S.  W.  53.",. 
648-75  Trickey  v.  Clark,  50  Or.  516, 
1)3   1'.  4r,7. 

6i9-76  International,  etc.  R.  Co.  r. 
.>hiifor(i.  36  Tex.  Civ.  251,  81  S.  W 
llMt;  Western  Cottage,  etc.  Co.  f.  An- 
derson, 97  Tex.  432,  79  S.  W.  516;  Cleg- 
hon  I.  Co.,  41  Tex.  Civ.  531,  93  S. 
\V.  1020. 

649-77     Cresson,  etc.  Co.  v.  Stauffer, 
14S  Fed.  981,  78  C.  C.  A,  609.  Manager 
may  testify  of  solvency  of  corporation 
without    first    gi\ing    items     on     which 
■duteinent  is  based.     Camfibell  c.   Park, 
]2s  la.   1-81,   101    N.  \V.   SOL 
619-70     Doing     business     in     foreign 
state  is  prima   facie  shown   by  jiroving 
sale  and  delivery   of  goods  and    main- 
tenance   of    representatives    and    oflico 
therein.      Warner    I.    Co.    r.    Sweet,    65 
Mi«c.  .-,7,  119  N.  Y.  S.  166. 
650-80     liufTalo,  etc.  Co.  r.  Troendlo, 
■"   Ky.  L.  R.  740,  9.^  S.   W.  622. 
650-81     See   S.    r.    Knowles,    185    Mo. 

n,  S3  S.  \V.  10V3. 
By-laws  competent  to  show  contract 
not  liuly  executed.  .North  Western  1'. 
<o,  r.  Whitney,  5  Cal.  App.  105,  89  P. 
''iM.  Not  ndinissible  against  stranger 
to  show  authority  of  oflicer  with  whom 
he  contracted,  no  notice  of  them  being 
given  him.  R<>^(enl>aum  r.  Gilliam,  101 
Mo.  App.  126,  74  S.  W.  507.  If  part 
arc  offered  by  one  party,  the  other 
may  offer  the  other  part.  McConnell 
r.  Combination,  3(1  Mont.  239,  76  P. 
!94. 

Constitution  and  by-laws  i>ublished  by 
parent  society  ami  uned  and  siipjdied 
by  locftl  bodies  to  members,  admissible 
without  preliminary  j'roof  of  adoption. 
Home  Circle  e*.  Shelton  (Tex.  Civ.),  81 
>^.   W.   84. 

650-82  Oregon,  etc.  R.  r<i.  r.  Oru- 
bissich  (C.  C.  A.),  206  Fed.  577;  Strick- 


land  V.  Bk.  of  Cartersville  (Ua.),  81 
S.  E.  886;  Crandell  r.  Dank,  140  Ga. 
713,  79  S.  E.  776;  Shelby  V.  Co.,  121  N. 
Y.  S.  619;  Ciraham  f.  Co.  (Or.),  139 
P.  337. 

See  The  Bainbridge,  199  Fed.  404,  US 
(,.  C.  A.  88;  Smythe  r.  Lodge,  198  Fed. 
967. 

Secondary  evidence  admissible  ujton 
j)r(,|ier  foundation  beiny  laid.  Bk.  of 
Carfield  r.  Clark,  13S  Ca.  798,  76  S.  E. 
!»',. 

Parol  evidence  is  admissible  to  explain 
incomjdete  records.  Watts  r.  Levee 
Dist.  No.  1,  164  Mo.  App,  263,  145  S. 
W.   129. 

Records  must  be  identified.  McCon- 
nell r.  Combination,  30  Mont.  239,  76 
P.   194. 

Presiuned    rules    of    railway    company 
are    iii    writing.      Barschow    r.    R.    Co., 
147    .Midi.   226,   110   N.    W.   1057. 
Admissible   though    kept   by    stockhold- 
er   interested   in    suit.      Morgan    r.   Co., 
215  Pa.  413,  64  A.  633. 
Minutes   of   illegal   meeting   examined 
in    connection    with    record    of    regular 
meeting   to   ascertain    intent.      Ismon   r. 
Loder,   135   Mi<-h.   345,  <t7   N.  W.   769. 
Letter  written   by   director  ]> resent  at 
board   meeting,  com])etent  to  prove  ac- 
tion taken,  records  being  silent.     Gold- 
en Age   M.  Co.  V.  Langridge,  39  Colo. 
157,  8S  P.  1070. 

651-83  Authentication  of  copies 
must  conform  to  statute.  Nixon  C 
Goodwin.  3  Cal.  App.  358,  85  P.  169. 
651-84  New  Iberia  Sugar  Co.  r.  La- 
garde,  130  La.  387,  58  S.  16;  Danvcrs 
F.  E.  Co.  r.  Johnson,  93  Minn.  323, 
101    N.    W.    492. 

Absence  of  revenue  stamp,  immaterial 
if  not  fraudiilentlv  omitted.  S.  r.  R. 
Co..  117  la.  .'.24.  91  N.  W.  794. 
Publications  generally  circulated 
among  members  of  corpor.ations,  ;ind 
l)urp(>rting  to  contain  its  by-laws,  ad- 
missible as  j)rima  facie  eviden<e  there- 
of. Knights  r.  Weber,  ]iil  HI.  App. 
4SS. 

651-85  Statute  making  copies  of  pa- 
pers, entries  and  records  evidence,  docs 
not  include  contracts.  Chicago,  et<;. 
Co.  V.  Moran.  210  111.  9.  71  N.  E.  38; 
Chicago,  etc.  Co.  c.  Weber,  121  III.  App. 
4.*.5. 

Statut-e  declaring  acts  and  proceedings 
of  corporations  may  be  jtroved  by 
sworn  <  opy,  does  not  extend  to  books 
of  account,  so  as  to  allow  their  use  in 
a   manner   varying   from    that   of   such 
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bookp  of  natural  persons.  Cojtpos  r. 
Assn.  (In.l.  Ap|«.).  (57  N.  E.  1U2"J. 
ii3'2-S7  MiT.hants  &  Farmers'  Hank 
V.  Lumb.  Co.,  Iti3  Ark.  2S3,  14G  S.  W. 
50S,  tit.  Wolf  r.  Krwin  &  Woud  Co.. 
71  Ark.  43S,  75  S.  W.  722;  Stiowcl  r. 
Wohh  Pro88  Co.,  79  Ark.  4'),  O.j  S.  \V. 
JUo,  lie  Am.  St.  Rpp.  fi2:  Ciol.ion  A;;o 
M.  Co.  r.  Lan):ri.i^'p,  39  Colo.  l.")7.  SS 
r.  1070;  CaiKloll  r.  Hank.  140  Cia.  713. 
79  S.  K.  77t);  tJarmany  r.  Lawtor,  121 
Gn.  S7(>,  53  8.  E.  (>(>:»;'  lymon  r.  Lodi-r, 
135  Miih.  345.  97  N.  W.  7r)9;  Kropp  r. 
Co.,  13S  Mo.  App.  4'J,  119  S.  W.  IDfifi; 
Smith  r.  Bk.,  72  X.  H.  4,  54  A.  3S5; 
Hraxmnr  r.  Stanton.  110  App.  Div.  I(i7, 
9(5  N.  Y.  S.  109<5;  Whitlo.'k  r.  Aloxan 
der.  1«:0  N.  C.  4(55.  7t5  S.  E.  53S;  Hoais 
burp  W.  Co.  r.  Water  Co.,  240  Pa.  198, 
S7   A.  (509. 

If  mt  entered  in  the  minutes,  or  if  the 
nun\it''s  are  lost  or  ilostroycd  after  en- 
try, it  is  competiMit  to  jirovo  resolu- 
tions l>v  those  present  at  the  meeting. 
I'.oalslxirj:  W.  Co.  v.  Water  Co.,  240  Pa. 
!'.'^.   ^7    Atl.   (509. 

It  is  not  presumed  eontraet  was  set 
out  vcrliatiin  in  reconl;  if  suih  eon- 
tnict  lost  its  contents  may  be  proved 
bv  ]>arol.  Ellison  v.  Dunlap,  25  Ky. 
E".  H.  1495.  7S  S.  W.  1.55. 
Omissions  supplied  by  oral  testimony 
if  it  does  not  contradict  the  rei-ord. 
Hotchkiss  r.  Assn.,  229  111.  24S,  82  N. 
E.  257.  Lurton  r.  Assn.,  87  III.  App. 
:'9.'. 

On  a  collateral  issue  parol  evidence  is 
admissible  to  show  a  jierson  is  oflicer 
of  a  corporation.  StovoU  r.  Co.,  38 
('o\o.  80.  87  P.  1(171;  Indepemlent  Assn. 
r.  «<(.mach.  102  N.  V.  S.  495. 
Intent  of  corporation  as  to  future  may 
be  testified  of  by  its  president,  al- 
thouph  no  formal  action  taken.  New 
York,  etc.  R.  Co.  r.  OflTield,  78  Conn.  1, 
(^0  A.  740. 

Formal  action  constituting  contract 
may  be  shown  by  j'arol  if  records  ."si- 
lent, lown  D.  Co.  r.  Sonors,  139  la. 
72.  117  X.  W.  30n.  Evidence  must 
leave  no  dcubt.  TInwkshaw  r.  Lodpe, 
29  Fed.  770;  Iowa  D.  Co.  r.  Sonars, 
punra. 

6r»3-88  Xixon  r.  fJoodwin,  3  Cal. 
App.  .358,  85  P.  1(59;  .Shdbv  r.  Co., 
121  X.  Y.  S.  fil9  (declaration  of  divi- 
dend). 

Bee    Federal    Tr.    Co.    r.     Spurlock,     34 
Olrla.    (544.    2fi    P.    8,15. 
Minute?  are  prima  facie  evidenee.  and 
parol    testimony    is    competent    to    ex- 


)dain  or  supplement  them.  Hamill  r. 
Cuuncil,  152  Pa.  537,  25  A.  645;  Kom 
I.  Kadisho,  215  Pa.  09,  64  A.  401, 
6r»r5-ft4  See  Louisiana,  ete.  Co.  r. 
Kuen/.el,  lOS  Mo.  Apji.  105,  114,  82  8. 
W  .   10!t9. 

Expert  opinions  as  to  corporation's  net 
earnings,  based  on  examination  of 
books,  incomjtetent.  S.  V.  R.  Co.,  28 
Nev.  isn,  M   P.  W. 

Gr.R.Or*     Central    E.    Co,    r.    Co.,    120 
ViA.  925,  57  C.  C.  A.  197;  Lowrv  N«t. 
Hk.    r.    Fickett,    122   Ga.   489,   oO   8.  E. 
39(5;    Central    L.   Co.    V.   Kelter,   201    111. 
503,  on  N.  E.  543;  Townaend  r.  Church, 
0   Cush.    (Mass.)    279;    Durbrow   r,  Co., 
77    N.   J,    L.    89,    71    A.    59;    Fraker  r. 
Ilvile,  127  App.  Div.  620,  111    X.  Y.  8, 
757;   Watson   r,   R.   Co.,   1G4   N,  C.   176, 
80   S.   E.    175;    Chesapeake,   ete.   R.  Co. 
r.  R.  Co.,  57  W.   Va.  (541,  50  S.  E.  890. 
Records  of  a  meeting  not  drawn  up  by 
tbe  secretary  of  tlie  cor])oration  or  i>er- 
son  prii|tMly  authorizerl  arc  not  co!npe- 
teiit    evidence    to    bind    the    corporation, 
Ney  r.  Tel.  Co.   (la.),  144   N.  W.  3^3. 
The   rule   is   designed    to   protect,   and 
limited  to  the  protection  of  tliircl   p.ir- 
ties  an<l   stoii<h(dclers.      It   <loes   not   ap- 
ply as  apainst  cor[>oration  on  behalf  of 
a    fjiithless    ofTicer.      Pacific,    etc.    Wks. 
r.    .'^mitli,    152   Cal.   507,  \>?,    P.   85. 
Books  not  entitled  to  much  weight  ns 
apainst    corporation    in    favor    of    cus- 
todian.     National,   ete.    Co.    r.   Chicapo 
Co..    22(5    111.    2-^.    80    X.   E.   550. 
Fraudulent  entries  not  binding. — Drin 
korholT   Z.    Co.    r.    Bovd,    1!»2    Mo.   o'.h , 
013,  91    S.  W.  523. 
Not  conclusive. — 053-88,  supra. 
6r,.-5-«>«      Wheeler   r.   V.   S.,   220   U.  > 
47H,    33    Sup.    Ct.    158.    57    L.    ed.    3it9: 
Ehilioh    r.    Levine.    S3    Misc.    130.    144 
X.  V.  S.  818;  Wesp  V.  Muckle.  130  Apr 
Div.   241.   120   X.    Y.   S.   970;    Moore   » 
Rnhrbacker.  30   Pa.  Super.  5r«i. 
In  an  action  for  compensation  a  letter 
written    to   the   co'-poration    by    its   spe- 
cial   counsel    forminp    the   basis   of   the 
action    of    the   board    is   admissible,   ex- 
cept the  part  which  jdaced  an  estimate 
on    the   cost    of   the   servir-es.      Paine  r. 
Ref.  Co.    (Ky.).    1(57  S.   W.  375. 
Minutes  competent   to  show   intentioi 
of   corj)oration    and    stockholders.    Som- 
ers  r.  Co..  50  Fla.  275.  39  S.  (51;   Flem- 
inp  r.  Reed,  77  X.  ,T.  E.  5r,3,  72  A.  29a 
Informal  record  admissible  if  not  tran- 
scribed.    Chott  I.  Co..  114   III.  App.  178. 
Competent    apainut    oflicpr  and    his  sur- 
ety.    T'nion    Pac.    r.   Co.,   79   Neb.   801. 
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113  N.  W.  203.  An<l  against  one  who 
admitted  previous  nienibcrsliip  to  show 
his  shares  were  not  transferred. 
Plumb  V.  Bk.,  48  Kan.  4S4,  29  P.  G9it. 
656-97  Entries  in  books  conclusive 
as  to  ri{,'ht  to  dividends  and  final  <lis- 
tribiition  of  assets.  Campbell  c.  Assn., 
76  X.  .1.  Eq.  347,  74  A.  144. 
656-i)S  Lowrv  Nat.  Bk.  v.  Fickett, 
Vll  (ia.  4S9,  .')n"s.  E.  396. 
Corporate  books  of  account  do  not 
prove  themselves.  Shelby  i.  Co.,  121 
N.   V.  S.   619. 

G56-99  Trainor  v.  Assn.,  204  111.  616. 
OS  N.  E.  6o(i;  Rudd  r.  liobinson,  126 
X.  V.  n."].  2(i  X.  K.  1(116. 
Record  evidence  of  correctness  of  con- 
tents and  raises  prcsunii)tiou  matters 
not  mentioned  did  not  occur.  Shelley 
».  Co..  121  X.  Y.  S.  619. 
Not  evidence  against  state  in  taxation 
[irococdinj^'s.  S.  r.  K.  <'o.,  28  Xev.  ISG, 
Ml   P.  99. 

Business  transactions  with  members  on 
satiiP  footiujU'  as  other  transactions. 
Floii  ing  r.  Reed,  77  X.  .1.  L.  .163,  72  A. 
2P9. 

656-1  Mudgett  r.  Ilorrell,  33  Cal.  25; 
Coppes  r.  Assn.  (Ind.  App.),  67  N.  E. 
in22. 

Books,  other  than  stock  subscription 
book,  if  unsupport«^d,  inadmissible. 
Girard,  etc.  Ins.  (  o.  v.  Loving,  71  Kan. 
S.^S,  81  P.  200;  Hins.lale  S.  Bk.  r.  Co., 
."iO  Kan.  716,  .14  P.  lO.ll. 
656-2  Hughes  Mfg.  &  L.  Co.  v.  Wil- 
cox, 13  Cal,  Ai>p.  22,  lOS  P.  S71  (prima 
facie  only);  Kii>p  r.  Miller,  47  Colo. 
598,  108  P.  164  (as  admi.ssions.  whether 
books  of  original  entry  or  not). 
Books,  competent  against  successor  of 
coiporation  wlioso  accounts  they  ton- 
tflin,  having  been  in  successor's  l>os- 
Hossion.  Dancel  r.  Co.,  137  Fed.  l.')7. 
656-4  Wesp  r.  Mu.kle,  136  Apj..  Div. 
241,  120  X.  V.  S.  976.  Cnntm  in  action 
in  which  corporation  not  a  party  un- 
lew  directors  connected  with  entries. 
Thayer  r.  Schlev,  137  App.  Div.  166, 
121    X.  Y.  S.  1064. 

666-5  Nelson  r.  Spence,  129  (Ja.  3.1, 
••it  S.   E.  697. 

656-7  Oirard,  etc.  Ins.  Co.  r.  Lov- 
ing, 71  Kan.  .LIS,  81  P.  200;  Hinsdalo 
S.  Bk.  r.  Co.,  59  Kan.  716,  .'54  P.  I'tll; 
Fleming  r.  Reed,  77  N.  .T.  L.  .163,  72  A. 
299;  Cook  r.  Williams,  8.1  N.  Y.  S.  1123; 
Eureka  Hill  M.  Co.  r.  Co.,  32  Utah  236, 
90  P.  1.17.  See  Farjeon  r.  Co.,  120  N. 
Y.  S.  ?.)<<. 

Competent  on  question  of  ratification. 


Teeple   r.   Co.,   137   la.   206,  114   N.   W, 
906. 

Not  competent  in  action  respecting 
title  to  proi'crty  to  prove  performance 
of  acts,  e.xcept  as  niemoraniia  in  con- 
nection with  oral  testimony  based  on 
personal  knowledge,  after  which  they 
are  admissible  to  i<lentify  and  prove 
( haracter  and  terms  of  instruments  re- 
ferred to.  Chesapeake,  etc.  R.  Co.  c. 
R.  Co.,  .17  W.  Va.  641,  50  S.  E.  890. 
656-S  Competent  to  show  all  stock 
lias  been  suliscribed.  S.  r.  Court,  44 
Wash.  1.J8,  87  P.  40. 
637-9  Oregon,  etc.  R.  Co.  f.  Grubia- 
sich,  206  Fed.  .177  (C.  C.  A.);  Harri- 
.son  r.  Co.,  140  Fed.  38.5,  72  C.  C.  A. 
401,  3  L.  R.  A.  (N.  S.)  954;  Carev  v. 
Williams,  79  Fed.  906,  25  C.  C.  A.  227; 
Foote  r.  Anderson,  123  Fed.  619,  61  C. 
C.  A.  5;  Sigua  I.  Co.  r.  Greene.  88  Fed. 
2ii7.  31  C.  C.  A.  477. 
Admissions  not  incompetent  because 
recorded  in  books.  Harrison  r.  Co., 
supra.  Entries  in  book,  assented  to  by 
party  contracting  with  corporation,  ad- 
missible. Rochester  F.  B.  Co.  c. 
Browne,  55  App.  Div.  444,  66  N.  Y.  S. 
867,  alT..  no  opinion,  179  N.  Y.  542,  71 
N.  E.  1139. 

637-12  Gardiner  r.  Bronx  Nat.  Bk., 
1  12  X.  Y.  S.  713:  Zobrist  r.  Estes,  65 
Oie.  .17.'^.  133  P.  6}). 
The  evidence  of  corporate  action  is  the 
seal.  Weeks  r.  Dominv,  161  App.  Div. 
414,  146  N.  Y.  S.  624." 
657-ia  Just  r.  Co.,  16  Ida.  639,  102 
P.  3M. 

Are  only  prima  facie  evidence. — S.  t. 
(iuortin,  Ini;  Minn.  24S,  1  H»  .\.  W.  43. 
Omissions  mav  be  supplied  bv  parol. 
Hughes  Mfg.  "&  L.  Co.  r.  Wilcox,  13 
Cal.  Api..  22,  108  P.  871. 
637-1-1  Chesapeake,  etc.  R.  Co.  v.  R. 
Co.,  .17  W.  Va.  i'^W.  .10  S.  E.  890. 
Amendment  to  by-laws  may  be  proved 
by  parol  if  it  is  not  shown  to  have 
been  written.  Flakne  r.  Ins.  Co.,  ICi 
Minn.  479,  117  N.  W.  785,  nt.  the  text. 
638-16  Action  by  directors  may  be 
explained  by  agreement  entered  into 
bv  corporation.  Turner  r.  F.  L.  C,  3 
Cal.  Ap|..  122,  83  P.  62.  70. 
658-17  Bona  fides  of  majority  of 
stockholder?  of  prosperous  corporation 
will  be  inquired  into  on  application  for 
its  dissolution  after  a  ^ote  in  favor 
thereof.  It  may  be  shown  such  vote 
was  had  to  enable  them  to  control  the 
business   and   organize  a   new  corpora- 
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tion    to   carrv    it   on.      Thois   r.    (,"o.,   34 

AVasli.   -2^,   71    r.   1004. 

658-18     Williard   r.   R.   Co.,   124  Fed. 

7ini;    I>ii„hbnck   i.   Co.,   137   N.  C.   171, 

4;>  S.   K.   ]()(). 

658-19     Clovoland    v.   R.,   S   O.  N.   P. 

(X.   S.)    4r)7. 

658-20  Proof  of  cause  for  dissolviug. 

It    is    )>roju'r    in    a    suit    to    dissolvo    a 

corporation   for  having   made  oxcossivc 

cliareos    to    introduce    records    in    suits 

liti^'atcd    between     it    and     individuals 

affected    by   its   charjros;    testimony    of 

witness    given    upon    the    trial    is    also 

competent.      S.    r.    Co.,    107    La.    1,    31 

s.  3n.-5. 

More  than  a  preponderance  of  evidence 

is  nc'-i^ssary  to  justifN"  dissolution  of 
corporation  on  ground  its  purjioses  can- 
not be  accomplished;  it  is  not  enough 
to  show  (hances  for  its  doing  so  are 
slim.  Manufaiturers'  etc.  Co.  V. 
Clcary.  2«;  Ky.  L.  R.  359,  S9  S.  W.  248. 
Forfeiture  of  franchise  will  not  be  ad- 
judged, without  showing  that,  to  rea- 
sonable certainty,  public  has  been  in- 
jured by  wilful  abuse  of  franchise  or 
financial  situation  of  corporation  is 
such  it  is  reasonably  sure  it  cannot 
perform  its  duties.  Gainesville  W.  Co. 
r.  Gainesville,  103  Tex.  394,  128  S.  W. 
370.     See  infra,  "Insolvency,"  494-31. 


CORPUS  DELICTI 

660-1  Identity  of  deceased  or  his 
murderer  is  not  part  of  the  corpus  de- 
licti. S.  r.  Washelesky,  81  Conn.  22, 
70  A.  62. 

660-2  P.  r.  Ward,  145  Cal.  736,  79 
P.  44S;  P.  r.  Frank,  2  Cal.  App.  28?, 
83  P.  578;  P.  r.  Hotz,  261  111.  239, 
103  X.  E.  1007;  Hoch  v.  P.,  219  111. 
265,  76  X.  E.  356;  Smith  v.  C,  148  Kv. 
60,  146  S.  W.  4;  Spears  p.  S.,  92  Miss. 
613,  46  S.  166.  nrcr.  Sam  r.  S.,  33  Miss. 
347;  S.  r.  Bowen,  247  Mo.  584,  153  H. 
W.  1033;  S.  r.  Henderson,  186  Mo.  473, 
85  S.  W.  576;  S.  r.  Pienick,  46  Wash. 
523,  90  P.  645. 

660-71  Age  of  accused  is  sometimes 
an  element.  Wistrand  v.  P.,  213  III. 
72.  72  X.  E.  748. 

660-4  An.smus  t\  P.,  47  Colo.  167, 
107  P.  204;  S.  r.  Knapp,  70  O.  St.  380, 
392.  71  X.  E.  705;  Schwantes  r.  S.,  127 
Wis.  160.  106  N.  W.  237. 
660.6  Tntum  r.  S.,  1  Ga.  App.  77>J, 
.^7  S.  v..  f"."6. 
661-8     Ex    parte    Patterson,    50    Tex. 


Cr.  271,  !).-.  S.  W.  lOGl;  S.  r.  Merrill 
(\V.  Va.),  7S  S.  E.  699. 
661-9  Perrv  v.  S.,  155  Ala.  93,  46  8. 
470;  Scott  V.  S.,  141  Ala.  1,  37  S.  357; 
Johnson  V.  S.,  142  Ala.  1,  37  S.  937; 
Williams  V.  S.,  125  Ga.  741,  54  S.  E. 
1161;  Tatum  r.  S.,  1  Ga.  Aj)p.  778,  57 
S.  E.  9.">6;  Franklin  r.  S.,  3  Ga.  App. 
342.  59  S.  E.  835;  Lucas  v.  S.  (Tex. 
Cr.),  155  S.  W.  527;  S.  v.  Pienick,  40 
Wash.  523,  90  P.  645;  S.  V.  Merrill  (W. 
Va."),  7S  S.  E.  699. 
Larceny — corpus  delicti  not  proven. 
Sanders  r.  S.,  167  Ala.  85,  52  S.  417. 
662-10  P.  V.  Mindeman,  157  Mich. 
120,  121  N.  W.  488.  See  Saulsberrv  r. 
S.,  178  Ala.  16,  59  S.  476,  where  objec- 
tions to  evidence  were  overruled  be 
cause  this  requirement  had  been  com- 
plied with. 

Order    of    proof,    discretionary.     S.    c.  , 
Gebbia,  121    La.  10S3,  47  S.  32. 
662-11     S.    r.    Washeleskv,    81    Conn. 
22.  70  A.  62;  S.  r.  Kesner,"72  Kan.  87, 
«!2  P.  720;  U.  S.  r.  Barbosa,  1  Phil.  Isl. 
741. 

Evidence  that  defendant  committed 
the  crime  may  be  inseparable  from 
]>roof  of  corpus  delicti.  Ducett  r.  H. 
(Ala.),  65  S.  351. 

S63-12  P.  r.  Spencer,  16  Cal.  App. 
756,  117  P.  1039;  Ashbv  v.  S.,  124  Tenn. 
6S4.  139  S.  W.  872. 
663-13  Scott  r.  S.,  141  Ala.  1.  37 
S.  357;  TIarshaw  v.  S.,  94  Ark.  '343, 
127  S.  W.  745;  P.  r.  Swaile,  12  Cal 
App.  192.  107  P.  134;  Ausmus  r.  P., 
47  Colo.  167,  107  P.  204;  Williams  r. 
S.,  123  Ga.  138,  51  S.  E.  322;  S.  r. 
Alcorn,  7  Ida.  599,  64  P.  1014;  S.  r. 
Bill  (La.),  65  S.  763. 
663-14  Ridi-ell  r.  S.,  156  Ala.  10.  47 
S.  71;  P.  r.  Barnnovich,  16  Cal.  App. 
4  27,  117  P.  572. 

663-15  Ex  parte  Patterson,  50  Tex. 
Tr.  271.  95  S.  W.  1061. 
Sufficient  evidence  in  a  burglary  caa**. 
Kcv  r.  S..  4  Ala.  App.  76.  58  S.' 946. 
663-16  P.  r.  Hales  (Cal.  App.),  139 
P.  667;  Williams  r.  S..  125  Ga.  741, 
54  S.  E.  661;  S.  r.  We.stcott.  130  la. 
1.  104  X.  W.  341;  S.  r.  Kesncr,  72 
Kan.  S7,  82  P.  720;  S.  r.  Knapp.  70 
O.  St.  380,  393,  71  N.  E.  705;  Frailer 
r.  IT.  S.,  2  Okla.  Tr.  6.-7.  103  P.  373; 
IT.  S.  r.  Samarin.  1  Phil.  Isl.  239;  S. 
r.  Hutchings.  30  T^tah  319.  S4  P.  893. 
Amount  of  proof  to  establish  corpuii 
delicti  must  depend  upon  particular 
facts  in  each  individual  case.  P.  ^■ 
Goodwin,   263    HI.   99,   104   X.    E.   1018. 
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664-18     Perovich   v.  U.  S.,  205  U.  S. 

86;  Pappenburg  v.  S.  (Ala.  App.),  65 
S.  418  (its  sulliciency  being  for  the 
jury  to  determine) ;  Truett  i".  S.  (Ala. 
App.),  64  S.  529;  James  v.  S.,  8  Ala. 
App.  255,  62  S.  897,  certiorari  denied, 
63  S.  1027;  Perry  v.  S.,  155  Ala.  93, 
46  S.  470;  Vaughn  v.  S.,  130  Ala.  IS, 
30  S.  669;  Dupree  v.  S.,  148  Ala.  620, 
42  S.  1004;  Davis  v.  S.,  141  Ala.  62, 
37  S.  676;  P.  v.  Bcsold,  154  Cal.  363, 
97  P.  871;  P.  V.  Fallon,  149  Cal.  287, 
86  P.  689;  P.  v.  Swaile,  12  Cal.  App. 
192,  107  P.  134;  Ausmus  v.  P.,  47  Colo. 
167,  107  P.  204;  Moore  v.  S.  (Ga.  App.), 
80  S.  E.  507;  Campbell  r.  S.,  124  Ga. 
432,  52  S.  E.  914;  Kay  v.  S.,  4  Ga.  App. 
67,  60  S.  E.  816;  Miles  f.  S.,  129  Ga. 
589,  59  S.  E.  274;  S.  v.  Keller,  8  Ida. 
699,  70  P.  1051;  P.  v.  Hotz,  261  111. 
a39,  103  N.  E.  1007;  P.  v.  See,  258 
111.  152,  101  N.  E,  257;  P.  v.  Campagna, 
240  111.  378,  88  N.  E.  797  (if  better 
evidence  not  obtainable);  Iloch  v.  P., 
219  111.  265,  76  N.  E.  356;  Lipsev  r. 
P.,  227  111.  364,  81  N.  E.  348;  Messel 
V.  S.,  176  Ind.  214,  95  N.  E.  565;  Strick- 
•land  v.  S.,  171  Ind.  642,  87  N.  E.  12; 
Sanderson  v.  S.,  169  Ind.  301,  82  N.  E. 
525;  S.  V.  Westcott,  130  la.  1,  104  N. 
W.  341;  S.  V.  Nordmark,  84  Kan.  628, 
114  P.  1068;  Smith  r.  C,  148  Ky.  60, 
146  S.  W.  4;  S.  v.  Vinton,  220  Mo. 
90,  119  S.  W.  370;  S.  r.  Henderson, 
166  Mo.  473,  85  S.  W.  576;  S.  v.  Bar- 
rinpton,  198  Mo.  23,  95  S.  W.  235;  S. 
r.  White,  189  Mo.  339,  87  S.  W.  1188; 
S.  r.  Estes,  209  Mo.  288,  107  S.  W. 
1059;  S.  r.  Keeland,  39  Mont.  506,  104 
P.  513  (exception  by  statute  in  homi- 
cide cases);  P.  v.  Poole,  127  App.  Div. 
122,  111  N.  Y.  S.  258;  Wortman  v.  S.,  9 
Okla.  Or.  440,  132  P.  358;  Jackson  v.  S. 
(Okla.),  139  P.  324;  Shires  v.  S.,  2 
Okla.  Cr.  89,  99  P.  1100;  Stockbridge 
r.  Tv.,  15  Okla.  167,  79  P.  753;  S.  v. 
Williams,  46  Or.  287,  80  P.  6.55;  S,  r. 
Barnes,  47  Or.  592,  85  P.  99S;  C.  V. 
Sheffer,  218  Pa.  437,  67  A,  761;  Ashby 
t\  S..  124  Tenn.  684,  139  S.  W.  872; 
McMillan  r.  S.  (Tex.  Cr.),  165  S.  W. 
576;  Austin  r.  S.,  51  Tex.  Cr.  327.  101  S. 
"W.  1162;  Schwantes  r.  S..  127  Wis. 
160,  106  N.  W.  237;  Curran  r.  S.,  12 
Wyo.  553,  76  P.  577. 
See  vol.  3.  p.  86,  n  74. 
The  sufficiency  of  the  proof  depends 
largely  ii|inn  the  charncti-r  of  the  in- 
divi(bial  case.  P.  v.  Hales  (Cal.  Ajtp.), 
13:t  V.  667. 
Tlie  court  in   Mills  i:  S.,   11   Ga.   App. 


383,  75  S.  E.  266,  thus  states  evidence 
held  sufHciont  to  establish  corpus  de- 
licti in  arson:  it  appears  that  the 
barn  described  in  the  indictment  was 
destroyed  by  fire  about  3  o'clock  in 
the  morning,  that  no  fire  had  been  left 
in  or  near  the  building  on  the  night 
before  it  was  burned,  that  while  tiio 
fire  was  in  progress  an  odor  of  kero- 
sene oil  emanated  from  the  building, 
and  an  em])ty  can  which  had  contained 
such  oil  was  found  near  by,  and  that 
tracks  of  a  human  being,  leading  to 
and  from  the  barn  were  found,  and  the 
circumstances  were  such  as  to  indicate 
that  they  were  made  after  the  barn 
was  closed  on  the  night  before  the 
burning. 

See  the  title  "Circumstantial  Evi- 
dence. ' '" 

"The  criminal  agency  of  another  as 
the  means  is  satisfactorily  established 
by  the  crushed  skull,  the  bloody  club, 
the  bloody  ground  and  weeds,  and  the 
crushed  grass,  showing  where  the  body 
had  been  dragged."  Smith  v.  Co.,*  148 
Ky.  60,  146  S.  W.  4. 
There  is  no  merit  in  the  suggestion 
that  there  was  an  absence  of  evidence 
tending  to  prove  the  corpus  delicti.  The 
evidence  tending  to  show  that  a  hole 
such  as  would  be  made  by  a  bullet 
from  a  No.  41  pistol  cartridge  was 
found  in  the  glass  of  a  window  of  a 
passenger  car  forming  part  of  a  train 
of  the  Southern  Eailway  Company, 
where  there  was  no  hole  before,  short- 
ly after  a  rejiort  was  heard  similar  to 
that  of  a  pistol,  furnished  some  basis 
for  an  inference  that  some  one  with  a 
gun  or  pistol  shot  into  or  at  a  passen- 
ger car  forming  part  of  a  train  of  that 
companv,  as  alleged  in  the  indictment. 
Turner  *f.  S.,  4  Ala.  App.  100,  58  S. 
IK;.  per  Walker,  P.  J. 
Flight,  not  sufficient.  TTuey  i".  S.,  7  Ga. 
A). p.  398,  66  S.  E.  1023. 
Bones  of  burned  bodies,  competent. 
Sprouse  i\  C,  132  Kv.  269,  116  S.  W. 
344. 

6G5-19  Perovich  r.  U.  S.,  203  U.  S. 
86;  Bvram  v.  P.,  49  Colo.  533,  113  P- 
528;  Williams  r.  S.,  123  Ga.  13S,  51  S. 
E.  322;  S.  r.  Concolia,  250  Mo.  411,  157 
S.  W.  778;  S.  r.  Barrington,  198  Mo. 
23.  95  S.  W.  235:  S.  r.  Clinkenbeard, 
142  Mo.  App.  146.  125  S.  W.  827;  P.  r. 
Patrick.  1<?2  N.  V.  131.  141,  74  X.  E. 
843;  Brown  r.  S.  (Okla.  Cr.).  132  P. 
359;   S.  V.   Williams,   46  Or.  287,  SO  P. 
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05.1;  Schwantes  r.  i?.,  127  Wis.  KM,  1J6 
N.    W.   UoT. 

Cause  of  death   nood   not  be  shown   to 

make  .iirt'ot   proof  of  death.     S.  r.  Nor- 

dall,  3S  Mout.  3J7,  yy  V.  900. 

6G5-20     Roscnfcld  r.  U.  S.,  202  Fed. 

4Gi',    120   C.   C.   A.   599;    Naftzgor   r.   U. 

S.,    200    Fed.    494,    US    C.    C.    A.    59S; 

Johnson    r.   S.,   142   Ala.    1,   37   S.  937; 

McLemore  r.  S.  (Ark.),  164  S.  \V,  119; 

Burrow   r.  S.   (Ark.),   1.19   S.  W.    1123; 

Ciroonwood   r.   S.,  107   Ark.  5(38,   156  S. 

W.    427;    llarshaw    r.    S.,   94    Ark.    343, 

127  S.  W.  74.-);  Hubbard  r.  S.,  77  Ark. 

126,  91  S.  W.  11;  P.  r.  BosoM,  l"i4  Cal. 

363,   97    P.   S71;    P.    r.   Ward,    145    Cal. 

73G,   79   P.  44S;    P.   r.   EMrid;;o,   3   Cal. 

App.   648,  SG   P.   S32;   S.   r.   Blackburn, 

7  Penne.  (Del.)  479,  75  A.  53();  Sims 
r.  S.  (Ga.  App.),  79  S.  E.  1133;  Sims 
r.   S.,    12  Ga.   Aj.p.    "A,   77   S.    E.  891; 

Moon  r.  S.,  12  Ga.  App.  614,  77  S.  E. 
108S;  Huoy  r.  S.,  7  Ga.  App.  39 S,  66 
S.  E.  1023;  (nor  in  rape  case,  by  com- 
plaint of  female,  if  not  part  of  res 
gestae);  Childs  r.  S.,  10  Ga.  App.  S29, 
71  S.  E.  89;  Bovd  r.  S.,  4  Ga.  Ajip.  58, 
60  S.  E.  801;  Bines  r.  S.,  118  Ga.  320, 
45  S.  E.  376;  vSanders  r.  S.,  118  Ga. 
329,  45  S.  E.  365;  Williams  r.  S.,  125 
Ga.  741,  54  S.  E.  661;  S.  v.  Keller,  8 
I.la.  699,  70  P.  1051;  S.  v.  Abrams,  131 
In.  479,  108  N.  W.  1041;  Brown  v.  C. 
(Kv.),  lis  S.  W.  945;  C.  r.  Hicks,  20 
Ky.  L.  R.  511,  82  S.  W.  265;  Murrav 
r.  S.  (Miss.),  61  S.  315;  Bolden  r.  S., 
98  Miss.  723,  54  S.  241  (arson);  Stanley 
r.  S.,  82  Miss.  49S,  34  S.  360;  P.  r. 
Gillman,  145  N.  Y.  S.  775;  Shires  r. 
S.,  2  Okla.  Or.  89,  99  P.  1100;  U.  S. 
r.  De  la  Cruz,  2  Phil.  Isl.  148;  Ellison 
r.  S.,  59  Tex.  Cr.  3,  127  S.  W.  542; 
S.  f.  Wells,  35  Utah  400,  100  P.  681; 
S.  c.  Marselle,  43  Wash.  273,  86  P. 
.5SR;  Curran  r.  S.,  12  Wvo.  553,  76  P. 
577. 

"There  must  be  other  testimony  tend- 
ing to  establish  that  the  crime  has 
been  committed,  in  order  to  make  com- 
petent the  confessions  of  the  accused, 
made  either  by  a  plea  of  guilty  before 
a  justice  of  tho  peace  or  otherwise." 
.leiikins  r.  S.,  98  Miss.  717,  54  S.  158. 
Bale  not  absolute  as  to  misdemeanors. 
8.  r.  Gilbert,  HO  Vt.   145. 

When  age  is  part  of  corpus  delicti,  it 
cannot  be  jtrovod  by  extra  judicial 
confessions  of  accused,  nor  insyiection 
of  hi"  person.  Wistrand  F.  P.,  213  HI. 
72,  72  N.  E.  748. 
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Confession  given  little  weight.  Cal- 
vert r.  S.,  105  Ala.  99,  51  S.  311. 
6G6-21  Kosenfeld  r.  U.  S.,  202  Fed. 
4ti0,  120  C.  C.  A.  599;  Flower  v.  U.  is., 
110  Fed.  241,  53  C.  C.  A.  271;  Davis 
r.  S.,  141  Ala.  02,  37  S.  076;  Burrow 
r.  S.  (Ark.),  1.j9  S.  W.  1123;  Kvan  v. 
S.,  100  Ala.  94,  14  S.  S6S;  Harshaw  c. 
S.,  94  Ark.  343,  127  S.  W.  745;  Meiscn- 
heimer  v.  S.,  73  Ark.  407,  84  S.  W.  49 J; 
Hubbar«i  r.  S.,  77  Ark.  126,  91  S.  W. 
11;  P.  1-.  Hatch,  163  Cal.  308,  125  P. 
907;  P.  r.  Fallon,  149  Cal.  287,  86  P. 
OS!);  Gantling  v.  S.,  41  Fla.  587,  20  S. 
737;  Wilburn  v.  S.  (Ga.),  81  S.  E.  444; 
Sharp  V.  S.,  7  Ga.  App.  749,  67  S.  E. 
1124;  P.  r.  Harrison,  201  III.  517,  104 
N.  E.  259;  P.  v.  Hannibal,  259  HI.  T12, 
102  N.  E.  1042;  Messel  r.  S.,  170  Ind. 
214,  95  N.  E.  505;  S.  v.  Westcott,  130 
la.  1,  104  N.  W.  341;  S.  r.  Skibiski, 
245  Mo.  459,  150  S.  W.  1038;  S.  r. 
Woolev,  215  Mo.  620,  115  S.  W.  417; 
S.  r.  Coats,  174  Mo.  396,  74  S.  W.  804; 
S.  r.  Knowles,  185  Mo.  141,  177,  S3 
S.  W.  I(i,s3;  Cohoe  f.  S.,  82  Xeb.  744, 
118  N.  W.  1088;  S.  r.  Banusik  (X.  .1. 
L.),  64  A.  994;  P.  r.  Brasch,  193  N.  Y. 
40,  85  X.  E.  809;  S.  f.  Knapp,  70  O. 
St.  3S0.  393,  71  N.  E.  705;  Ashbv  r. 
S.,  124  Tenn.  084,  139  S.  W.  872;  Follia 
r.  S.,  51  Te-x.  Cr.  ISO,  101  S.  W.  242; 
Gallegos  v.  S.,  49  Tex.  Cr.  115,  90  S. 
W.  492. 

Contra.  P.  r.  Rowland,  12  Cal.  App.  6, 
100  P.  428. 

Evidence  of  admissions  and  declara- 
tions of  defendant  siiflicient  to  estab- 
lish corpus  delicti  without  outside  evi- 
dence. P.  V.  Hatch,  103  Cal.  308,  125 
P.  907. 

GG(l-22  P.  c.  Moran,  144  Cal.  48,  77 
I'.  777:  S.  r.  Brinklev,  55  Or.  134,  104 
P.  S!);>.  105  p.  70S. 

666-23  Flowers  V.  S.,  4  Ala.  App. 
221.  r,?  S.  238;  S.  r.  Wilson  (la.),  144 
X.  W.  47. 

666-2  I  Wall  v.  S.,  5  Ga.  App.  305, 
r.n  S.  E.  27. 

Plea  of  guilty  on  former  trial  received 
as  sudiiient  evidence  of  g\iilt  without 
proof  of  corpus  delicti.  S.  r.  Briggs, 
08  Ta.  410,  27  X.  W.  358.  Contra,  S.  9, 
Meyer-,  99  Mo.  107,  12  S.  W.  516  (in- 
admissible). It  is  not  conclusive.  8. 
r.  Abrams,  131  Ta.  479,  lOS  X.  W.  1041; 
C.  r.  Ervinc,  8  Dana  (Ky.)  30. 
Plea  of  guilty  withdrawn  and  followed 
bv  idea  of  not  ^.'iiiltv,  inadniis.xible.  P. 
v.  Kyan,  82  Cal.  017,  23  P.  121. 
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Cctnnot    be    by    accoinjiliic,    0T."-2S;    Evi- 
dence  of  complaints,    731-12;    Statement 
in   answer   to   question,   731-12. 
672-11     Comp.    S.    i\   Frimatura,    121 
l.a.  676,  46  S.  691. 

Contract  for  more  than  five  hundred 
dollars  may  be  shown  by  testimony  of 
ono  credible  witness  and  corroborativo 
cin-unistances.  O'Neill  v.  Guyther,  123 
La.  100,  48  S.  759. 

672-14  Fields  v.  S.,  2  Ga.  App.  41, 
."iS  S.  E.  327. 

674-20  S.  V.  Mungeon,  20  S.  D.  612, 
108  N.  W.  552;  S.  f.  Hicks,  6  S.  D. 
325.  60  N.  W.  66. 

074-21     Corroborative    evidence    may 
1)0    substantive.      Edwards    i".    R.    Co., 
]:{-2  X.  C\  99,  43  S.    K.  5S5. 
Corroboration  by  witnesses  docs  not  al 


of  accused.  But  see  S.  f.  Kincaid,  142 
N.  C.  657,  55  S.  E.  647. 
676-30  Bennett  v.  S.,  160  Ala.  25, 
49  S.  296;  Rogers  V.  S.,  88  Ark.  451,  115 
S.  W.  156;  Haas  r.  Bonwit,  119  N.  Y. 
S.  202;  Lan^'ford  r.  Issenhuth,  28  8. 
D.  451,  134  N.  W.  889;  Sciwert  v.  S., 
51  Tex.  Cr.  404,  103  S.  W.  932. 
Defendant's  plea  of  guilty  to  a  charge 
of  stealing  otiier  goods  is  not  admis- 
sible to  eonfirin  his  testimony  in  a  civil 
action  involving  title  to  like  property. 
Ball  B.  P.  Co.  r.  Lane,  135  Mich.  275, 
97  N.  \V.  727. 

Declarations  by  party  to  third  person 
received  where  party's  testimony  was 
contradicted  and  characters  of  both 
{•arties  attacked.  Cuthbertson  v.  Aus- 
tin, 152  N.  C.  336,  67  S.  E.  749. 
Self-corroboration,  not  allowable  where 
Corroboration  by  witnesses  does  not  al- 


ways strengthen;   as  where  details  are  |  burg   Bk.    v.   George,   92   Ark.   472,   123 
stated    long    after    their    occurrence    in  i  y.  W.  654. 


substantially  the  same  words.  See  Alex 
ander  v.  Blackman,  26  App.  Cas.  (D. 
C.)  541;  Am.  B.  T.  Co.  f.  Co.,  22 
Blatchf.  531,  22  Fed.  309. 
675-27  Discretion  of  court  as  to  in- 
struction. S.  V.  Carey,  76  "Conn.  342, 
56  A.  632. 

675-28  Stanfield  v.  S.,  3  Ala.  App. 
54,  57  S.  402;  Allis  V.  Hall,  76  Conn. 
822,  56  A.  637;  S.  v.  Brown,  146  la. 
113,  124  N.  W.  899;  S.  V.  Egbert,  125 
la.  443,  101  N.  W.  191;  S.  c.  Carpen- 
ter, 124  la.  5,  98  N.  W.  775;  P.  v 
Nichols,  159  Mich.  355,  124  N.  W.  25; 
Blue  V.  S.,  86  Neb.  189,  125  N.  W. 
136;  Jordan  r.  S.,  59  Tex.  Cr.  208,  128 
S.  W.  139;  McKnight  v.  S.,  50  Tex. 
Cr.  252,  95  S.  W.  1056;  Wallace  v.  S., 
48  Tex.  Cr.  318,  87  S.  W.  1041;  Thomp- 
son r.  S.  (Tex.  Cr.),  78  S.  W.  691; 
Barnard  r.  S.  (Tex.  Cr.),  76  S.  W.  475. 
When  previous  statements  of  a  witness 
are  admissible  in  corroboration.  Steph- 
enson r.  Jackson  (Tex.  Civ.),  128  S.  W. 
119fi. 

X>«claration  of  party  forming  part  of 
roH  gestae,  mav  be  proved.  Merrcll  f. 
Dudl.'v.  139  n!  C.  57,  51  S.  E.  777. 
A  writing  by  one  party  received  to 
corroborate  him.  Glnssberg  r.  Olson 
^9  Minn.  195,  94  N.  W.  554. 
HuBband  and  wife,  independent  wit- 
ncMos.  Herman  v.  Haldoman,  IS  Pa. 
Dist.  333. 

67«-29  Brantley  r.  S..  133  On.  264. 
65  S  K.  426,  former  testimony  given 
■»  witness  for  state  not  admissible  to 
corroborate   testimony   given   in   behalf 


Acts  of  witnesses  inconsistent  with 
testimony  may  be  slio\\ii  in  corrobora- 
tion of  probaldlities  in  civil  action. 
New  York  E.  J.  Pub.  Co.  r.  Co.,  110  N. 
Y.  S.  391. 

676-31  In  re  Finch,  23  Ch.  D.  (Eng.) 
267;  Thompson  V.  Coulter,  34  Can.  Sup. 
261;  Fakes  r.  S.  (Ark.),  166  S.  W.  963; 
Reynolds  r.  R.  Co..  38  Tex.  Civ.  273, 
85  S.  W.  323.  See  Chapman  r.  Chap- 
man, 131  Ga.  805,  63  S.  E.  337. 
677-32  Fakes  r.  S.  (Ark.),  166  S. 
W.  963.  Corroboration  as  to  venue, 
proper.  Knowles  c.  S.,  44  Tex.  Cr.  322, 
72  S.  W.  39<^. 

677-33  Quong  Yu  v.  Ty.,  12  Ariz. 
1*^3,  100  P.  ir,2;  Cook  r.  S..  75  Ark.  540, 
87  S.  W.  1176;  P.  i:  Bunkers,  2  Cal. 
App.  197,  84  P.  364;  P.  r.  Balkwell, 
113  Cal.  259,  76  P.  1017;  Ilarrell  r.  S., 
121  Ga.  607,  49  S.  E.  703;  S.  r.  Brown, 
146  Ta.  113,  124  N.  W.  899;  Simpson  C 
C,  31  Kv.  L.  R.  769,  103  S.  W.  332; 
P.  V.  Elliott,  155  App.  Biv.  4'^6.  140  N. 
Y.  S.  553;  P.  r.  O'Farrell,  175  N.  Y. 
323,  67  N.  E.  588;  P.  r.  Kathan,  136 
App.  Div.  303,  120  N.  Y.  S.  1096;  P. 
I".  Colmev,  116  App.  Div.  51 H,  101  N. 
Y.  S.  1016;  Hill  r.  Ty.,  15  Okla.  212, 
75  P.  757;  Fisher  r.  fv.,  17  Okla.  455, 
87  P.  301;  Hicks  r.  S.,  126  Tenn.  359, 
149  S.  W.  1055;  Oatos  r.  S.  (Tex.  Cr.), 
119  S.  W.  1194-1198.  cit.  Campbell  r.  S., 
57  Tex.  Cr.  301.  123  S.  W.  583;  Brown 
r.  S..  57  Tex.  Cr.  570.  121  S.  W.  101; 
Jordan  r.  S.,  62  Tex.  Cr.  3<J8,  137  S.  W. 
114:  Spates  r.  S..  62  Tex.  Cr.  532.  138 
S.  W.  393;  King  r.  S.,  57  Tex.  Cr.  363, 


505 


Vol.  :i 


<ni:i:(u:"i:  \TI<>\ 


123  ?«  W.  in.-.;  Phrpwdor  r.  S.,  M  Tox. 
Cr.  ().')9,  133  S.  W.  L\sl;  Murj.liy  r.  S. 
(Tex,  Cr.),  1^3  S.  W.  (510,  not  ohicinlly 
reported;  Jones  r.  S.  (Tex.  Cr.),  141  S, 
W.  9:.3;  Gardner  r.  S.,  55  Tex.  Cr.  400, 
117  S.  W.  1-18;  Bisinnrk  V.  S.,  4.>  Tex. 
Cr.  r>t.  73  S.  W.  0(>.-);  S.  V.  MoCool,  53 
Wasli.  4S7,  102  T.  422. 
Tendency  must  be  direct. — Tt  is  erron- 
eous to  charge  it  is  sullicient  if  corrob- 
orative evidence  tends  in  any  way  to 
conni'it  defendant  with  the  offense.  P- 
f.  Conipton,  123  Cal.  4U3,  56  P.  44. 
Testimony  of  witness  to  be  eorrobor- 
attd  as  to  facts  and  circuinstancos  of 
transaction  is  to  be  regarded  in  deter- 
niining  whether  or  not  there  is  other 
evidence  ten. ling  to  connect  defendant 
with  the  crime.  S.  l*.  Carpenter,  124 
la.  .■,  9S  N.  W.  775. 
Contradiction  of  testimony  of  n^-com 


]ilico   in   some  of  its  details  immaterial  |  78  P.  WZ. 


with    crime.      R.    r.   Callivnn,    75   Co 

:{L'i;.  .":;  a.  ::u. 

In  prosecution  for  conspiracy  corrob 
oration  sliould  extend  to  illegality  of 
purpose.     S.  f.  Messner,  43  \Va8h.  206, 

St;  V.  f;:i(i. 

678-:i9     Seo  Dunn  v.  S.  (Ind.),  07  N 

K.    !»tO. 

678-40  Thompson  r.  Coulter,  34  Can. 
Sup.  2(il;  S.  t\  Brown  (la.),  121  N.  W. 
513;   Tiffany  v.  Morgan   (R.  I.),  73  A. 

4i;.". 

078-11  Delaney  r.  S.,  48  Tex.  Cr. 
."!>4.  iin  .<^.  \V.  r)42. 

679-42  Fields  r.  S.,  2  Ga.  Ai)p.  41, 
5S  8.  K.  327;  S.  r.  Ozias,  130  la.  175, 
113  N.  W.  761;  S.  r.  Norris,  122  U. 
154,  97  N.  W.  999,  127  la.  6.S3,  104  N. 
W.  282;  Best  r.  C.,  29  Kv.  L.  R.  187, 
92  S.  W.  555;  Hill  r.  Ty.,  15  Okla.  212, 
79  P.  757;    S.  l\  Johnson,  36  Wash.  294, 


!06,      H 


if  corroboration  extends  to  main  fact. 
Locklin  V.  S.  (Tex.  Cr.),  75  S.  W.  305. 
G77-34  P.  t'.  Morton,  139  Cal.  719, 
73   I'.  009. 

677-35  P.  v.  Bunker.^  2  Cal.  App. 
1^7,  84.  P.  364;  S.  r.  Jones,  115  la.  113, 
88  N.  W.  196;  P.  r.  Finucan,  80  App. 
Div.  41*7.  <^n  X.  Y.  8.  9l'0. 
"If  it  be  such  as  to  satisfy  the  jury 
that  the  witness  spoke  the  truth  in 
some  material  l>art  of  his  testimony  in 
which  he  is  confirmed  by  unimpeach- 
able evidence,  this  is  sullicient  if  it 
leads  to  the  conclusion  that  he  also 
sj)oke  the  truth  as  to  other  matters 
for  which  there  was  no  corroboration." 
S.    r.   Dorsey,   154    la.   298,   134    N.   W. 

Rule  same  in  dvH  cases. — Burnett  v. 
<  <...  ^  Torn.  C'h.  A]>]<.  1  s. 
Evidence  need  not  remove  every  rea- 
sonable doubt. — Lackcv  r.  8.,  67  Ark. 
416.  .55  S.  W.  213;  Mitchell  r.  8.,  73 
Ark.  201,  83  8.  W.  1050;  T^sater  v. 
S.,  77  Ark.  468,  94  S.  W.  .59. 
678-36  r.  R.  r.  Oiuliani,  147  Fed. 
5f.4:  P.  r.  Sullivan,  141  r'al.  471,  77  P. 
1000;  P.  r.  Morton,  139  Cal.  719,  73  P. 
609;  S.  c.  Knudtson,  11  Ida.  524,  83 
P.  226;  S.  r.  Bond.  12  Ida.  421,  86  P. 
43;  8.  r.  Brown  (In.),  121  N.  W.  513; 
Alderman  r.  Tv..  1  Okla.  Cr.  562,  98  P. 
1026;  S.  r.  Mu'ngeon.  20  8.  D.  612,  108 
N.  W.  ."552;  Wright  r.  8.,  47  Tex.  Cr. 
i?.?..  <5J  8.  W.  .593. 

Evidence  is  not  necessarily  confined  to 
points    directly    connecting    defendant 


679-44  Sellers  r.  8.,  7  Ala.  App. 
78,  61  8.  485;  Harrison  r.  S.,  144  Ala. 
20.  40  8.  568;  P.  r.  Siemsen,  153  Cal. 
387,  95  P.  863;  P.  r.  Assn.,  12  Cal.  App. 
471,  107  P.  712;  P.  r.  Woods,  147  Cal. 
265,  81  P.*652;  P.  r.  Manasse,  153  C»l. 
10.  94  P.  92;  Boles  r.  P.,  37  Colo.  41,  86 
P.  1030;  8.  r.  Gallivan,  75  Conn.  326, 
53  A.  731;  Clay  r.  8..  122  Ga.  136,  .W 
8.  E.  56;  Barco  r.  Tavlor.  5  Ga.  App. 
372.  63  8.  E.  224;  8'.  r.  Dorsev.  154 
Ta.  29<5,  134  N.  W.  946;  8.  r.  Fishel,  140 
la.  460.  118  N.  W.  703;  8.  r.  .Tones,  UH 
Ta.  113,  88  N.  W.  196;  Best  r.  C,  29 
Kv.  L.  R.  137,  92  8.  W.  555;  Mann  r. 
C",  25  Kv.  L.  R.  1964.  79  8.  W.  230; 
Dean  r.  C,  25  Kv.  L.  R.  1870,  78  S. 
W.  1112;  8.  r.  McDowell.  214  Mn.  334. 
113  8.  W.  1113;  T>anham  v.  Bowlbv,  R« 
\eb.  148,  125  X.  W.  149;  8.  r.  8pivev, 
151  y.  C.  676.  65  8.  E.  995  (trailing  b' 
bloodhound^  ;  Warren  r,  8..  54  Tex.  ('\ 
443.  114  8.  W.  3<50;  Rogers  r.  S.,  44  Tex. 
Cr.  350.  71  8.  W.  1<5;  Sexton  r.  8..  49 
Tex.  Cr.  253,  92  S.  W.  37;  Moore  r.  8., 
47  Tex.  Cr.  410,  83  8.  W.  1117;  Thomaii 
r.  8..  45  Tex.  Cr.  Ill,  74  8.  W.  36; 
Stiles  r.  8.  (Tex.  Cr.).  75  8.  W.  511; 
8.  r.  Johnson,  30  Wash.  294.  78  P.  90!^: 
Ttirran  r.  8.,  12  Wvo.  553,  76  P.  577. 
See  Foster  r.  8.   (Tex.  Cr.).  150  8.  W 

Proof  of  motive  mav  furnish  cor- 
roboration. P.  r.  Galbo.  141  X.  V.  8 
1078. 

In  MiUs  r  S.,  11  Ga.  App.  383,  75  S. 
E.  2M.  a  witness  for  the  state  havinj? 
testified    that    he    bought    intoxicating 
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liquor  from  the  accused  a  large  number 
of  times  during  the  two  years  immedi- 
ately preceding  the  finding  of  the  bill 
of  indictment,  it  was  not  erroneous  to 
admit,  in  corroboration  of  this  evi- 
dence, the  testimony  of  another  witness 
that  during  this  period  he  had  seen  the 
accused  several  times  with  "his  pock- 
ets loaded  with  whiskey." 
Proof  of  circumstances  may  cover  a 
wide  range;  evidence  is  not  to  be  ex- 
cluded because  it  is  somewhat  remote 
and  fragmentarv.  Howard  v.  C,  118 
Ky.  1,  80  S.  \V."211,  81  S.  \V.  704. 
Pursuit  of  accused  by  trained  blood- 
hounds mav  be  shown.  S.  r.  Hunter, 
143  N.  C.  607,  oG  S.  E.  o47. 
679-48  But  see  National  C.  Co.  v. 
Alexander,  75  Kan.  o37,  89  P.  923. 
Inconsistent  acts  of  party  may  be 
shown.  Fitzpatrick,  etc.  Co.  v.  McLan- 
ey,  MS  Ala.  r^sa,  44  S.  1023. 
Acts  of  third  parties,  pursuant  to  in- 
structions from  litigant,  may  be  proved 
in  corroboration  of  his  testimony. 
Brown  v.  Peterson,  25  App.  Cas.  (D.  C.) 
359. 

680-50  P.  V.  Sciaroni,  4  Cal.  App. 
698,  89  P.  133;  P.  v.  Koening.  99  Cal. 
574,  34  P.  238;  P.  v.  Morton,  139  Cal. 
719,  73  P.  609;  S.  v.  Egbert,  125  la. 
443,  101  N.  W.  191.  Comi>.  S.  v.  Brown, 
146  la.  113.  124  N.  W.  S99. 
Time  deposit  made,  etc.  But  see  Miller 
r.  I'icrpont,  87  Conn.  406,  87  A.  7S.1. 
680-51  Proof  of  opportunity  not  suf- 
ficient. P.  r.  Sciaroni,  4  Cal.  App. 
698,  89  P.  133. 

680-52  Batzold  r.  Upper,  4  Ont.  L. 
B.  (Can.)  116;  P.  r.  Sullivan,  144  Cal. 
471,  77  P.  1000;  Smith  r.  S.,  12;-)  Ca. 
296,  54  S.  E.  127;  8.  r.  Sella,  14.1  la. 
675,  124  N.  W.  776;  S.  r.  .Tones.  115  la. 
113,  88  N.  W.  196;  Asher  r.  Howard,  28 
Ky.  L.  R.  10.17,  91  S.  W.  270;  S.  r. 
Knise,  24  S.  D.  174,  123  N.  W.  71. 
682-63  Naftzger  r.  IT.  S.,  200  Fed. 
494.  118  r.  C.  A.  598;  McLemoro  r.  S. 
(Ark.),  164  S.  W.  119;  Greenwood  r. 
S.,  107  Ark.  56,8,  156  S.  W.  427;  Sims 
r.  8.  (Ca.  App.).  79  S.  E.  1133;  Moon 
V.  S.,  12  Ca.  App.  614,  77  S.  E.  1088; 
8.  c.  Downing,  23  Ida.  540,  130  P.  461 
(question  for  the  jurv);  Murrav  r.  H. 
(Miss.),  61  S.  315|  P.  r.  Cillman,  145 
N.  Y.  S.  775  (petit  larceny);  S.  r.  Mar- 
selle,  43  Wash.  273,  86  P.  586.  Seo 
vol.  3.  p.  665.  n.  20. 

684-64     Wilburn    r.    S.    (Cn.).    81    S. 
E.  44. >;   Chancev   r.   S.    (Ga.),  SO  S.   E. 


287;  Sims  v.  S.,  12  Ga.  App.  551,  77 
S.  E.  S91;  State  r.  Skibiski,  245  Mo. 
459,  150  S.  W.  1038;  Wilson  r.  S.  (Tex. 
Cr.),  157  S.  W.  495.  See  Sanders  v. 
S.,  118  Ga.  32"^,  45  S.  E.  365;  Burk  r. 
S.,  50  Tex.  Cr.  185,  95  S.  W.  1064;  vol. 
2.  p.  665,  n.  20. 

Confession  mav  aid  proof.    Grav  r.  S., 
44  Tex.  Cr.  477,  72  S.  W.  858;   Kugadt 
V.   S.,  38  Tex.  Cr.  681,  44  S.  W.  989. 
684-65     Burrow   i\  S.    (Ark.),   159   S. 
W.    1163;   Holland   r.   C,  26  Kv.  L.   R. 
790,  8£  S.  W.  596;   Burk  v.  S.,  50  Tex. 
Cr.  185,  95  S.  W.  1064. 
Corroborative    facts    brought    out    by 
confession  mav  be  proved,     ^\'*hitnev  r. 
C,  24  Ky.  L.R.  2524,  74  S.  W.  257. 
684-60     Curran   v.   S.,   12    Wyo.   553, 
76  P.  577. 

Complete  proof  not  necessary. — P.  v. 
Harrison,  261  HI.  517,  l(i4  N.  E.  259. 
The  jury  is  the  iu<lge  of  sufficiency.  S. 
r.  Dorsev,  154  la.  298,  134  N.  W.'946. 
684-67  Hyde  v.  U.  S.,  35  App.  Cas. 
(D.  r.)  451  (conspiracy);  Joiner  r.  S., 
11.1  Ca.  315,  46  S.  E.  *412. 
Though  the  evidence  is  strongly  dis- 
credited— suflicient.  Ivey  v.  S.  (.\rk.), 
IGO  S.   W.   208. 

Any  corroborating  evidence  which  it- 
self tends  to  (Oiinect  the  accused.  War- 
ren r.  S.  (Tex.  Cr.),  149  S.  W.  130, 
foUoirxun  P.  r.  Melvane,  39  C«l.  614. 
685-72  S.  r.  Walsh,  25  S.  D.  30,  125 
N.   W.  295. 

686-76  Sam  r.  S.,  33  Miss.  347,  cited 
in  nrisrinal.  over,  bv  Sjiears  r.  S.,  92 
Miss.  613.  46  S.  166. 
Sufficient  if  it  be  proved  reasonably 
ce.t;iin  that  the  fire  was  of  incendiary 
origin — in  connection  with  defendant's 
confession.  P.  r.  Hannibal,  259  111. 
512,  102  X.  E.  1042. 
686-79  Accused  cannot  be  convicted 
on  the  uncorroborated  tostimony  of  an 
accomplice.  The  corroboration  must  be 
as  to  the  identity  of  the  defendant  as 
well  as  the  commission  of  the  crime. 
Reynolds  r.  S..  14  Ariz.  302.  127  P.  731- 
Hicks  r.  S.,  126  Tenn.  359,  149  S.  W. 
1055. 

686-80  If  corpus  delicti  otherwise 
proved  there  may  be  conviction  on  the 
confession.  Burk  r.  S.,  .50  Tex.  Cr. 
185.  •.)5  S.  W.  1064. 

687-82     Cook    r.   S..  9   Ga.   App.   208, 
70   S.   E.   1019.  change   of  marks. 
Defendant's  possession  of  stolen  prop- 
erty, unexplained,  is  sufficient  to  est^ib 
lish  the  cori)U3  delicti  together  with  his 
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confession.  P.  r.  Cioo<lwin,  -G:{  111.  !Ht, 
104    N.  E.   lUlS. 

688-95  Baker  r.  S.  (Ga.  App.),  SI 
S.  E.  805;  C.  r.  Marton,  1J3  Ky.  4G.">, 
156  S.  W.  113;  S.  r.  Shaft  (N.  C),  Si 
S.  E.  932  (corroboration  not  ossontial); 
Jones  f.  8.  (Ukla.  C'r.),  137  I'.  l-M; 
Kaufman  r.  S.  (Tex.  Cr.),  159  S.  W. 
58;  Terry  r.  S.  (Tex.  Cr.),  155  S.  \V. 
263  (robbery);  Foster  r.  S.  (Tex.  Cr.), 
150  S.  W.  930.  Sec  Stone  r.  S.,  US  Ga. 
705,  45  S.  E.  630;  Smith  r.  Co.,  148 
Kv.  60,  1443  S.  W.  4;  Deary  r.  S.,  62 
Tex.  Cr.  3."2.  137  S.  \V.  f,<t;i. 
It  is  undoubtedly  the  better  practice 
tor  courts  to  caution  juries  a;iainst  too 
much  reliance  upon  the  testimony  of 
accomplices  and  to  require  corrobor- 
atinp  testimony  before  j;ivinj?  credence 
to  them.  Svkes  r.  U.  S.,  204  Fed.  .^OO 
(C.  C.   A.). 

In  grand  larceny  no  corroboration  of 
accomplice  necessary.  S.  r.  Shaffer, 
253  Mo.  320,  161  S.  W.  805. 
Evidence  must  tend  to  connect  defend- 
ant with  the  coniiiiission  of  the  offense. 
Nichols  V.  S.  (Okla.  Cr.),  133  P.  256 
(violation  of  prohibition  laws);  Gillam 
r.  S.  (Okla.  Cr.),  135  P.  441  (horse 
Btealinp);  Kirk  r.  S.  (Okla.  Cr.),  135 
P.  1150  ({irand  larceny);  Head  r.  S. 
(Okla.  Cr.),  131  P.  937  (violation  of 
prohibition    laws). 

Slight  circumstances  may  amount  to 
suflicicnt  corroboration.  An^lin  r.  S. 
fGa.  Aj.p.).  SI  S.  K.  «50J. 
The  corroboration  must  be  such  as  tends 
to  connect  the  defendant  with  the 
crime.  P.  r.  Sweencv,  161  Ai>i>.  Div. 
221,  146  N.  Y.  S.  637;  P.  r.  Evans,  81 
Misc.  606.  143  N.  V.  S.  49. 
An  accomplice's  testimony  must  be  cor- 
roborated in  each  cssfiitial  detail.  P. 
r.  Willard,  159  App.  Div.  10.  143  N. 
Y.   S.    1032. 

Corroboration  not  essential. — S.  r.  Fa- 
hc-..  ?'  I'.'nnc.  (l».l.)  '.94.  54  A.  690;  S. 
r.  "Wipper,  196  Mo.  9(»,  93  S.  \V.  390; 
S.  r.  Register.  iTi  X.  C.  746,  46  S.  E. 
21. 

Accessories  after  fact  not  within  such 
Btatutes.  S.  r.  Phillips,  IS  S.  I).  1,  98 
N.  W.  171, 

«88-97  S.  r.  Stevens,  133  la.  6S4, 
no  N.  W.  1037. 

688-1  Perjured  witness  should  be 
lorroborated  in  case  of  felonv.  S.  r. 
r.'ih.y,  3  Pcnne.  (Del.)  594,  54  A.  690. 
689-6    P.  r.  Plath,  100  N.  Y.  590,  3 


N.   E.   790;    V.   r.    I'aKO,   162   N.   V.  272, 
56  N.  E.  75>). 

689-7  Rep.  c.  Cramp,  14  Cox  C.  C. 
(Eng.)  390;  S.  r.  Carey,  76  Conn.  342, 
:i(i  A.  632;  Solan.ler  r.  P.,  2  Colo.  48; 
Thompson  r.  U.  S.,  30  App.  ('as.  (D.  (".) 
352,  12  A.  &  E.  Ann.  ('as.  1009;  Seifert 
r.  S.,  160  Ind.  464,  67  N.  E.  lOii,  99 
Am.  St.  340;  S.  r.  Smith,  .»9  la.  26,  66 
N.  W.  428,  61  Am.  St.  219;  Peoples  r. 
('.,  87  Ky.  487,  9  S.  W.  509,  810;  C.  V. 
FoUansbee,  155  Mass.  274,  29  N.  E. 
471;  ('.  r.  Hoynton,  116  Mass.  343;  C. 
r.  Wood,  11  Grav  85;  S.  r.  Pearce,  56 
Minn.  226,  57  N.  W.  652,  1065;  S.  r. 
Owens,  22  Minn.  238;  S.  r.  Hyer,  39 
X.  J.  L.  598  (see  S,  r.  Murjdiv,  27  N. 
J.  L.  112);  P.  r.  McGonepal.  136  N.  Y. 
62,  32  X.  E.  616;  P.  r.  Vc.lder,  98  "N. 
Y.  630;  P.  r.  Bliven,  14  X.  Y.  St.  495 
(tfr<J.  in  112  X.  Y.  79,  19  X.  E.  63S,  8 
Am.  St.  701;  P.  r.  Meyers,  107  N.  Y. 
671,  14  N.  E.  608.  {Comp.  P.  v.  Mur- 
l>hv,  101  N.  Y.  126,  4  X.  E.  326,  54  Am. 
Rep.  661;  P.  r.  Costello,  1  Denio  (N. 
Y.)  S3);  C.  V.  Pell,  4  Pa.  Suj.er.  187; 
Smartt  r.  S.,  112  Tenn.  539,  SO  S.  W. 
5S6;  Hunter  r.  S.,  38  Tex.  Cr.  61,  41  8. 
W.  602  (see  also  Moore  r.  S.,  37  Tex. 
Cr.  552,  40  S.  W.  287.  Contra,  Wandell 
r.  S.  [Tex.  Cr.],  25  S.  W.  27);  Watson 
r.  S.,  9  Tex.  App.  237;  Willinpham  r. 
S.,  33  Tex.  Cr.  98,  25  S.  W.  424;  Miller 
r.  S.,  37  Tex.  Cr.  575,  40  S.  W.  313;  8. 
r.  McLend,  78  Wash.  175.  138  P.  648. 
Accomplice  in  a  moral  and  not  a  legal 
s(>nsc.  S.  r.  Shaft  (X.  C.),  81  S.  E. 
932. 

690-8  S.  r.  Crook,  16  T'tah  212,  51 
I',    inin. 

Defendant's  own  testimony  may  fur- 
nish the  necessary  corroboration.  P. 
r.  Watson,  21  Cal.  App.  692,  132  P. 
<',('>. 

6tM>-9  Sufficient  if  it  tends  to  con- 
nect the  «iefen<lant  with  the  commiB- 
sion  of  the  offense,  although  slight  and 
entitled  when  standing  alone  to  but 
little  consiileration.  P.  r.  Watson,  21 
Cal.  .\pp.  •■'92.  132  P.  836. 
Corroboration  of  victim  of  abortion 
may  be  required  though  she  is  not  ac- 
comi>lice.  S.  r.  Carey,  76  Conn.  342, 
56   .A.   632. 

69:t-23     Sec    P.    r.    Bunkers,    2    Cal. 
Ap|..   197,  84  P.  364;  P.  r.  Kathan,  136 
.\pp.   Div.  303,   l?.-)  N.  Y.  S.   1(196. 
693-29     S.    r.    Wong   Si    Sam,   63   Or. 
266,    127    P.    6s3. 
Motive  does  not  furnish  corroboration. 
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p.  r.  Becker,  210  N.  Y.  274,  104  X.  E. 

39(5. 

694-31     Testimony    of    witness    who 

perjured    himself    on    former    trial    will 

not   sustain   conviction    for   felony.     S. 

r.  Fahey,  3   Penne.    (Del.)    594,   54   A. 

690. 

694-32     S.  v.  Perry  (la.),  105  N.  W. 

5(17. 

694-33     S.    r.    Rennick,    127   la.    294, 

103    N.   W.   159;    S.    r.    Tevis,   234   Mo. 

276,  136  S.  W.  339;   Schwartz  v.  S.,  65 

Neb.  196,  91  N.  W.  190;   Bridges  r.  S., 

ST)  Neb.  91,  113   N.  W.   1048. 

694-35     P.  V.  Stratton,  141   Cal.  604, 

75  P.  166;  Yother  v.  8.,  120  Ua.  204,  47 
8.  E.  555;  S.  v.  Mun^con,  20  S.  D.  612, 
IDS  N.  W.  552;  Wa.lkins  i\  S.,  58  Tex. 
Cr.  110.  124  S.  W.  9.59.  See  infra, 
"Incest'"   449-41. 

693-40  P.  r.  Keller,  142  Cal.  621,  76 
P.  500;  Bridges  r.  S.,  80  Neb.  91,  113 
N.  W,  1048;  S.  r.  Mungeon,  20  S.  D. 
612,  108  N.  W.  552;  Jordan  r.  S.,  62 
Te.v.  C'r.  3s«;,  137  S.  \V.  114. 
Continuous  illicit  relation.ship  may  be 
shown.      P.    V.    Koller,    142    Cal.    621, 

76  P.  500. 

Other  like  acts  between  jtartios  may 
be  iiroven.  Smith  v.  C,  109  Ky.  6S5, 
fiO  S.  W.  531. 

Result  of  medical  examination  of  pros- 
ecutrix mav  be  given.     P.  t\  Stratton, 
141   Cal.  604,  75  P.  166. 
696-43     S.  V.  Mungeon,  20  S.  D.  612, 
l"'^  X.  W.  .552. 

696-44  P.  r.  Smith,  3  Cal.  App.  68, 
84  P.  152;  S.  V.  Faulkner,  175  Mo.  546, 
75  S.  W.  116;  S.  r.  Pratt,  21  &.  D.  3:)5, 
112  N.  W.  152;  Holt  r.  S.,  48  Tex.  Cr. 
559,  89  S.  W.  838:  Gradv  r.  S.,  49  Tex. 
Cr.  3,  90  S.  W.  38;  Billingsley  r.  S., 
49  Tex.  Cr.  620,  95  S.  W.  520;  Cleve- 
land r.  S.,  50  Tex.  Cr.  6.  95  S.  W.  521. 
Testimony  on  which  charge  based  may 
bo  proved  bv  one  witness.  Ilninbright 
r.  S.,  49  Tex.  Cr.  162,  91  S.  W.  232. 
697-48  U.  S.  r.  Hall,  44  Fed.  864,  10 
L.  R.  A.  324;  Powell  v.  S.,  5  Ala.  App. 
150.  .^9  S.  328;  S.  r.  Fahev.  3  Penne. 
(Del.)  .594,  .54  A.  690;  Galloway  r.  S., 
25)  Ind.  442;  Madigan  r.  Sturgis.  110 
App.  Div.  1,  96  N.  Y.  S.  1046;  R.  r. 
Prntt.  21  R.  D.  305.  112  N.  W.  152; 
Holt  r.  a..  48  Tex.  Cr.  559,  80  S.  W.  938; 
Clpvpland  r>.  S.,  50  Tex.  Cr.  6.  95  S.  W. 

698-49     Stamper  r.  C..  30  Kv.  L.  T?. 
992.  100  S.  W.  286;  S.  r.  Faulkner,  175 


Mo.  546,  75  S.  W.  116;  S.  r.  "Rutlodge, 
37  Wash.  523.  79  P.  1123. 
Evidence  must  bo  more  than  sufficient 
to  coiiiiterbalance  oath  of  prisoner  and 
presumfition  of  innocence.  S.  c.  Fahey, 
3  Penne.  (Del.)  594,  54.  A.  690. 
698-50  S.  r.  Pratt,  21  S.  D.  305,  112 
N.  \V.  152. 

698-53  Defendant  must  he  ac(iuitt€d 
unless  it  be  proven  that  lie  sworo 
falsely  by  two  witnesses  or  by  one 
witness  and  strong  corroborative  cir- 
cumstances. Partin  f.  C,  154  Ky.  701. 
159  S.  W.  542. 

699-55  Boren  r.  U.  S.,  144  Fed.  801, 
75  C.  ('.  A.  531;  U.  S.  r.  Thompson,  31 
Fed.  331;  S.  r.  Ri<-hardson,  248  Mo. 
563,  154  S.  W.  735. 
Corroboration  required;  evidence  suf- 
ficient. P.  '•.  Nichols,  108  App.  Div. 
3G2,  95  N.  Y.  S.  736. 
699-57  Holt  r.  S..  48  Tex.  Cr.  5.59, 
89  S.  W.  838;  S.  f.  Rutledge,  37  Wash. 
523,  79  P.  1123. 

700-59  P.  V.  Smith,  3  Cal.  App.  68, 
84  P.   \'>-2. 

700-60  Ex  parte  Metcalf,  S  Okla. 
Cr.  (J05,  12y  P.  675. 
701-62  Subornation  of  per.iury.  P.  V. 
Met/.ler,  21  Cal.  App.  SO,  130  P.  1192. 
701-63  State  must  prove  which  of 
two  statements  is  false,  and  show  that 
relied  on  for  i>criury  as  being  false  by 
evidence  independent  of  contradictor.^ 
statements  of  defendant  or  his  sworn 
declaration.  Billingslev  r.  S..  supra. 
702-65  Boron  i\  U.  S.,  144  Fed.  801, 
75    r.    C.   A.   531. 

704-76     Admissions  must  be  explicit. 
(Jrady    V.   S.,   49    Tex.    Cr.    3,   90    tj.    \N 
?,^. 

705-78  P.  r.  Bonzani  (Cal.  App.), 
141  Pac.  1062;  P.  r.  Preston.  19  Cal. 
App.  675,  127  P.  660;  P.  r.  Currie,  16 
Tal.  App.  731.  117  P.  941;  P.  r.  Ah 
Lung.  2  Cal.  App.  278.  S3  P.  296;  S.  r. 
Brown.  85  Kan.  418.  116  P.  508;  S.  c. 
Swain.  239  Mo.  723.  144  S.  W.  427; 
S.  r.  Welch.  191  Mo.  179,  89  S.  W.  945; 
S.  r.  Dilts.  191  Mo.  665.  90  S.  \\\  782; 
S.  r  .lonop.  32  Mont.  442.  80  P.  1095 
S.  r.  Fuiita.  20  X.  D.  555.  129  N.  W. 
360;  .Johnson  r.  S..  5  Okla.  Cr.  1.  112 
P.  760:  S.  r.  Rash.  27  S.  D.  1<55.  130 
N.  W.  91;  Knowlos  r.  S..  44  Tex.  O. 
322.  72  S.  W.  398;  Hill  r.  S.  (Tex.  Cr.\ 
77  S.  W.  <?09:  S.  r.  Fetterly.  33  Wash. 
.599.  74  P.  SIO;  Brown  r.  S.,  127  Wis. 
193,   106  N.  W.  536. 
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Assault  with  iiiteut  to  rape. — s.  r.  Me 

I'ht'rxoii    (Dr.),    !;;^    1'.    lii7Ci. 

But  if  her  testimouy  is  contradictory 
an<l  unronviiioin);  it  imist  l>o  rorrobor- 
ati'.l.     S.   r.    Doniiin^'ton,   24G   Mo.   313, 

i.'i  s.  \v.  :»:.■;. 

74MJ-79  'hanoy  r.  C,  119  Ky.  jfi}, 
HI)  S.  W.  ltL'3,  a.lniittiii^'  tf.stim'.my  of 
prosocutrix  as  to  lior  a>n«  on  autliority 
of  S.  r.  MiClain.  19  Kan.  73H.  31  V. 
790;  C.  r.  rhillii>s.  Iti2  Mass.  ."04.  39 
N.  E.  109;  S.  r.  Howst-r,  '1\  Mont.  133, 
53  P.  179,  and  oti»or  lasos. 
70e-80  P.  r.  Crawford  (Cal.  App.), 
141  i'ac-.  S24;  P.  r.  Soott  (Cal.  Ai)p.), 
141  Pac.  945;  Rivers  r.  S.,  S  Ua.  App. 
703.   70   S.   K.   50. 

707-81  Herndon  r.  S.,  2  Ala.  App. 
11^.   •.()  S.  S.I. 

707-82  Soo  Rurk  r.  S..  79  Xoh.  241, 
112    N.   W.  .173. 

707-83  P.  r.  Ah  LiinK,  2  Cal.  App. 
27S,  S3  P.  29f);  Donovan  r.  S.,  140  Wis. 
570.  122  N.  \V.  IOL'2  («>si>0('ially  if  pros- 
rrutrix  fiM'lilc  iiiiinlt'i]'). 
Corroboration  required  whore  prosecu- 
trix's testimony  is  contradictory  and 
her  reputation  for  veracity  is  im- 
peached and  defendant's  testimony  is 
corroborated.  S.  V.  Trego,  25  Ida.  625, 
13S    p.    1124. 

707-84  Hurk  r.  S..  79  Neb.  241,  112 
N.  W.  573;  Klawittcr  r.  S.,  70  Neb. 
49,  107  N.  W.  121;  Livinphouse  v.  S., 
76  Neb.  491,  107  N.  W.  854;  Allen  i. 
S.  (Okla.  Cr.),  134  P.  91. 
A  conviction  in  cases  of  either  incest 
or  r:ii«e  may  be  had  upon  the  uncorrob- 
orated evidence  r)f  the  prose<'Utrix.  but 
when  the  evidence  of  such  prosecutrix 
is  of  a  contradictory  nature,  or  wlien 
apfdied  to  the  admitted  facts  in  the 
ca.sc  her  testimony  is  not  convincinf» 
but  leaves  the  mind  of  the  court 
clotided  with  doubts,  she  must  be  cor 
roborated,  or  the  judjjment  cannot  be 
sustained.  S.  r.  tevis.  234  Mo.  270. 
130  8.  W.  339,  rit.  8.  r.  Ooodale,  210 
Mo.  27.^,  290.  109  S.  W.  9;  .<=?.  r.  Rrown, 
209  Mf>.  n3.  107  s.  w.  ions. 
In  Georgia  one  accused  of  rape  cannot 
testify,  nor  be  convicted  unless  wom- 
an's testimonv  be  corroborated.  DaviB 
c.  P.,  120  Oa.'  433.  4S  S.  E.  IS.T;  Van- 
derford  r.  S..  120  Oa.  753.  55  S.  E. 
102".  Attempt  to  commit  rape,  not 
within  rule.  Fields  r.  S..  2  On.  App. 
41.   -.?   R.   E.   327. 

708-85  S.  r.  Sells.  145  Ta.  075.  124 
N.  W.   776;   S.   r.   Egbert,   125  la.   443, 


101  N.  \V.  191;  P.  r.  Ilaischer,  81  App. 
Div.  .').-)9,  SI  N.  V.  8.  79;  S.  r.  Ciibson, 
f.l  Wash.  131,  110  P.  872;  S.  i\  McCooI 
V;  Wash.  Js7.  102  P.  422. 
Testimony  of  mother  of  child  upon 
wimm  rape  was  committed  did  not  com© 
within  the  rule.  S.  V.  Ousley  (la.), 
147    N.    W.    849. 

708-87  S.  r.  Norris,  122  la.  l.VI,  97 
N.    W.   !i99. 

708-88  Evidence  must  tend  to  single 
out  defendant  ami  identify  him.  8.  c- 
Kpbcrt.  12:.  la.  443,  lol  N.  W.  191. 
Fact  of  assault  may  be  shown  by  tcsti 
UKiiiv  of  pri>s<'<utrix.  8.  v.  Hartlett, 
127  la.  (iM9,  104  N.  W.  285;  Duckett  c. 
8.  (Tex.  Cr.),  150  S.  W.  1177. 
708-91  P.  r.  Ah  Lung,  2  Cal.  App. 
27S,  S3  P.  2.16;  S.  r.  Iletland,  141  la 
524.  119  N.  W.  961;  8.  r.  Whimpov. 
140  la.  199.  118  N.  W.  281;  P.  r.  8haw. 
158  Ap)..  Div.  146,  142  N.  Y.  8.  1^1 
See  P.  r.  Farina,  134  App.  Div.  110, 
118  N.  Y.  S.  817;  infra,  "Rape,"  001- 
1^. 

Sufficient  corroboration  if  conflict  re 
solved  in  favor  of  state.  Hanks  v.  8.. 
88  Neb.  464,  129  N.  \V.  1011.  Rut 
the  corroboration  must  connect  the  dc 
fendant  with  the  crime.  S.  v.  Alva  (N. 
M.\    13  J    P.    209. 

Where  evidence  is  incredible  and  im- 
probable.—Morris  r.  S.  (Okla.  Cr.),  131 

P.  v:'.i. 

Must  be  corroborated  as  to  every  es- 
sential element  <>f  the  crime  and  th"* 
conniction  therewith  of  the  accused.  P. 
r.  Shaw,  158  App.  Div.  146,  142  N.  Y. 
S.  7S2. 

Disposition  and  opportunity  shown  is 
puflicient.  Kauert  r.  S.,  92  Neb.  14, 
137   N.   W.   975. 

Insufficient  corroboration. — S.  r.  Cow 
in-.  99  Minn.  123.  los  N.  W.  851;  Kla- 
wittcr V.  8..  76  Neb.  49.  I07  N.  W.  12'; 
P.  r.  Ilaischer,  81  App.  Div.  559,  81  N 
Y.  S.  79. 

709-92  P.  r.  Ah  Lung,  2  Cal.  App. 
27*;.  ^3  P.  296;  Peckham  r.  P..  32  Colo. 
14.\  75  P.  422;  8.  r.  Hetland.  141  la. 
524.  119  N.  W.  961;  8.  r.  Norris.  122 
Ta.  154.  97  N.  W.  9.19;  8.  r.  Rartlett 
127  Ta.  689.  104  N.  W.  285;  P.  r.  Dc 
N'igris.  157  Apj).  Div.  798,  142  N.  Y. 
8.  620;  8.  r.  Stewart,  52  Wash.  61, 
100    p.    1,1?. 

Other  acts  of  illicit  intPreour.«ip  may 
proved    as    corroborative    of    testimonv 
of    prosi'cutrix    tinder    age    of    consent 
P.  r.  Williams.  133  Cal.  165,  65  P.  323: 
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P  V.  E.lwanls,  13.)  Cal.  527,  73  P.  416; 
^.  r.  Kin;,',  117  la.  484,  91  N.  W.  768; 
-.  V.  Borehert,  68  Kan.  300,  74  P.  IIOS; 
-mith  V.  C,  109  Kv.  GS.j,  60  S.  W.  53]  ; 
U'oodruir  f.  S.,  72  Neb.  815,  101  N.  W. 
'114;  Svkes  r.  S.,  112  Tonn.  572,  82  S. 
y\'.  185;"  Tavlor  r.  S.,  22  Tex.  A  pp.  529, 
;  S.  W,  853,  58  Am.  Kop.  G56;  S.  r. 
I'etterlv,  33  Wash.  599,  74  P.  810; 
Lanphore  r.  S.,  114  Wis.  193,  89  X.  W. 
:28.     But  proof  of  such  acts  after  al- 

cped  (late  is  not  competent  to  corrob- 
orate person   who   mav  consent.     P.   r. 

.obertson,  88  App.  Div.  198,  84  N.  Y. 
-.  401. 

Birth  of  child,  not  corroborative.  S. 
r.  Coffinan.  112  la.  8,  83  X.  W.  721;  8. 
'.   Blackburn.    136    la.    743,    114   X.   W. 

.11;  P.  r.  Robertson,  88  App.  Div.  198, 
^4  X.  Y.  S.  401.  It  is  driven  little 
weif.'ht  if  it  occurred  much  before  lapse 

f  usual  time  unless  shown  to  have  been* 

■rernature.  Livinjjhouse  r.  S.,  76  Xeb. 
(91,  107  X.  W.  854.  Miscarriage  may 
he  proved.  S.  i\  Fetterlv,  33  Wash. 
"it9,  74  P.  810. 

r09-93  Posev  r.  S..  143  Ala.  54,  38 
-.  l.')19;  S.  r.  Fishel,  140  la.  460,  IIS  X. 
\V.  763;  S.  V.  Carpenter,  124  la.  5,  .^8 
v.  W.  775;  C.  i\  Clearv,  172  Mass.  175, 
r>\  X.  E.  746;  S.  r.  Stines,  138  X.  C. 
•'.86,  .50  S.  E.  851;  S.  r.  Werner,  16  X. 
n.  83,  112  X.  W.  60;  Adams  r.  S.,  52 
Tex.  Or.  13,  105  S.  W.  197;  Brown  r. 
s.,  52  Tex.  Cr.  267,  106  R.  W.  368;  S. 
r.  Holcomb,  73  Wash.  652,  132  P.  416. 
See  Warren  t'.  S.,  54  Tex.  Cr.  443,  114 
'<.  W.  380. 

Error  to  charge  the  jury  that  they  may 
take  into  consideration,  on  the  question 
of  corroboration  of  the  testimony  of 
the  prosecutrix  (a  pirl  of  seven) 
whether  she  made  a  prompt  complaint. 
^.  r.  Rodcsky  (X.  .T.).  90  A.  1099. 
Not  corroborative  within  Penal  Law 
«2ni.'?  I',  r.  Shaw,  158  Aj^p.  Div.  146, 
142   X.  Y.  S.   782. 

7<»0-94  R.  r.  TFauph,  156  Ta.  039, 
137  \.  W.  917;  S.  r.  Sella,  145  la.  675, 
124  X.  W.  776;  T.oar  r.  S.,  76  Xeb.  148, 
107  N.  W.  229;  Powers  v.  S.,  138  Ga. 
r>24.  75  S.   K.   Ori]. 

Wot  .mfflclent.— S.  r.  Stewart,  52  Wash. 
♦^l.  I'^o  p.  133. 

71O-05  Admissions  not  corroborative 
unless  thoy  relate  to  acts  on  date  al- 
lseed or  prior  thereto.  P.  r.  Robert- 
son. 88  App.  Div.  198,  84  X.  Y.  S. 
401. 


TlO-96  Burk  v.  S.,  79  Xeb.  241,  112 
X.  W.  573. 

710-97  Result  of  medical  examina- 
tion immediately  ha.l  is  competent. 
Brown  r.  .S.,  52  Tex.  Cr.  267,  lOO  .S.  W. 
368.  And  so  of  examination  six  montha 
later.  P.  v.  Ah  Lung,  2  Cal.  App.  278, 
83  P.  296. 

Discoloration  of  garments  may  bo 
shown.  S.  r.  Xorris,  127  la.  683,  104 
X.   W.  2S2. 

710-98  S.  V.  Sells,  145  la.  675,  124 
X.  W.  776  (its  significance  depends 
upon  circumstances) ;  Mott  v.  S.,  83 
Xeb.  226,  119  X.  W.  461;  S.  r.  Gibson, 
64  Wash.  131,  116  P.  872;  S.  v.  McCool, 
53  Wash.  4S7,  102  P.  422.  Sec  infra, 
"Rape,"    601 -4S. 

Constant  association  of  parties  may  be 
given  weight.  S.  V.  Xorris,  122  la.  154, 
97  X.  W.  999. 

711-99  Opportunity  is  not  sufficient 
corroboration  unless  it  was  exclusive 
(S.  V.  Stevens,  133  la.  684,  110  X.  W. 
1037),  or  the  result  of  defendant's  pro- 
posed act  and  connecte<l  with  other 
acts.  S.  V.  Xorris,  supra. 
711-1  Washington  r.  S.,  124  Ga.  423, 
52   S.  E.  910. 

711-4  Rex  r.  Daun,  12  Ont.  L.  R. 
(Can.)  227;  Burnett  v.  S.,  76  Ark.  2!i"., 
88  S.  W.  956;  Carrens  r.  S.,  77  Ark.  16, 
91  S.  W.  30;  Lasater  v.  S..  77  Ark.  468, 
94  S.  W.  59;  S.  V.  Herrington,  147  la. 
f>36,  126  X.  W.  772;  Terry  r.  S.,  97 
Miss.  472,  52  S.  483;  S.  f.  Fogg,  206 
Mo.  696,  105  S.  W.  61 S;  Lemmons  r. 
S.,  58  Tex.  Cr.  2ffJ,  125  S.  W.  400; 
Howe  V.  S.,  51  Tex.  Cr.  174.  102  S.  W. 
409. 

Not  required  in  civil  action. — Beans  r. 
Denny,  Ml  la.  52.  117  X. _W.  1091. 
Xor  in  itrosecution  for  having  carnal 
knowledge  of  female  under  eighteen. 
S.  I.  Day,  188  Mo.  3.59,  87  S.  W.  465. 
The  statutory  allegation  of  the  indict- 
iiuMit  th.it  she  was  "of  i>revious  chasto 
character,"  and  that  the  carnal  knowl- 
e<lge  was  obtained  "by  viituc  of  a 
false  or  feigned  promise  of  marriage,** 
cannot  be  maintained  on  the  testimony 
of  the  prosecutrix  alone.  The  prosecu- 
trix must  be  corroborated  by  evidence 
upon  these  two  points.  Such  is  tho 
burden,  so  to  speak,  placed  upon  tho 
state  in  cases  of  this  character.  Carter 
f .  S..  99  Miss.  216.  54  S.  <!0.-. 
712-5  Sufficiency.  —  Holland  v.  S. 
(Ala.  App.),  QQ  a.  126. 
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712-6  S.  V.  Sublett,  191  Mo.  163,  90 
S.  W.  374. 

•712-10  It  is  sufficient  if  prosecu- 
trix's testimony  as  to  promise  is  cor- 
roborated b}^  defendant's  admissions, 
or  facts  and  circujnstanees  such  as 
usually  attend  an  engagement  of  mar- 
riage. S.  r.  Sublett,  supra;  S.  v.  Phil- 
lips, 185  Mo.  185,  83  S.  W.  1080. 
712-11  Long  r.  S.,  100  Miss.  7,  56 
S.  185;  S.  V.  Holter,  30  S.  D.  353,  138 
N.  W.  953;  James  v.  S.  (Tex.  Cr.),  161 
S.  W.  472;  Curry  v.  S.  (Tex.  Cr.),  151 
S.  W.  319;  Nash  v.  S.,  61  Tex.  Cr. 
259,  134  S.  W.  709.  See  infra,  "Se- 
duction,"   697-41. 

713-15  Burnett  v.  S.,  76  Ark.  295, 
88  S.  W.  956;  Rucker  v.  S.,  77  Ark.  23, 
90  S.  W.  151;  Carrens  v.  S.,  77  Ark. 
16,  91  S.  W.  30;  Lasater  v.  S.,  77  Ark. 
468,  94  S.  W.  59;  S.  v.  Fogg,  206  Mo. 
696,  105  S.  W.  618;  Chuck  ;;.  S.  (Okla. 
Cr.),  132  P.  930;  Spenrath  v.  S.  (Tex, 
Cr.),  48  S.  W.  192. 

Corroboration  as  to  promise  not  essen- 
tial if  prosecutrix  corroborated  so  as 
to  establish  credibility.  Weaver  v.  S., 
142  Ala.  33,  39  S.  341;  Eex  v.  Daun, 
12  Ont.  L.  E.  (Can.)  227. 
Testimony  not  insufficient  because  it 
tends  to  prove  act  of  intercourse  sub- 
sequent to  first  of  such  acts  if  it  was 
at  time  of,  or  subsequent  to,  promise. 
Rucker  v.  S.,  77  Ark.  23,  90  S.  W.  151. 
In  a  prosecution  for  abandonment  after 
seduction  the  prosecutrix  need  not  be 
corroborated  both  as  to  the  act  of  in- 
tercourse and  the  promise  of  marriage. 
James  v.  S.  (Tex.  Cr.),  167  S.  W.  727. 
714-16  Rex  v.  Burr,  13  Ont.  L.  R. 
(Can.)  485;  S.  v.  Bruton,  253  Mo.  361, 
161  S.  W.  751;  S.  v.  Kincaid,  142  N.  C. 
657,  55  S.  E.  647;  Gillespie  v.  S.  (Tex. 
Cr.),  166  S.  W.  135. 
Need  not  be  corroborated  specifically 
as  to  promise  of  marriage  or  inter- 
course. De  Rossett  v.  S.  (Tex.  Cr.), 
168   S.   W.   531. 

714-17  S.  V.  Smith,  124  la.  334,  100 
N.  W.  40;  S.  V.  Waterman,  75  Kan. 
253,  88  P.  1074;  S.  v-.  Day,  188  Mo.  359, 
87  S.  W.  465;  S.  v.  Fogg,  206  Mo.  696, 
105  S.  W.  618;  Cole  v.  S.  (Tex.  Cr.), 
156  S.  W.  929. 

Both  the   act   of   intercourse   and   the 
promise  of  marriage  can  be  established 
bv  circumstantial  evidence.     Bost  r.  S., 
64  Tex    Cr.  464,  144  S.  W.  589. 
Subsequent  illicit  acts  may  be  proved. 


S.  i:  Robertson,  121  N.  C.  551,  28  S.  E. 
59. 

Subsequent  promise  to  marry,  corrob- 
orative of  original  promise.  S.  v.  Wa- 
terman, 75  Kan,  253,  88  P.  1074. 
Circumstances  testified  to  by  other 
witnesses.  S.  V.  Long  (Mo.),  165  S. 
W.   748. 

714-18  Fine  v.  S.,  45  Tex.  Cr.  290,  77 
S.    W.    806. 

Acts  and  declarations  of  accused  may 
be  sufficient.  Rex  v.  Daun,  12  Ont.  L. 
R.   (Can.)   227. 

714-19  Weaver  v.  S.,  142  Ala.  33,  3J 
S.  341;  Lasater  v.  S.,  77  Ark.  468,  94 
S.  W.  59;  S.  V.  Reinheimer,  109  la.  624, 
80  N.  W.  669;  S.  v.  Waterman,  75  Kan. 
253,    88    P.    1074. 

Continuous  association  for  two  years 
is  slight  circumstance  on  which  to  base 
•corroboration  of  testimony  of  engage- 
ment. Fine  v.  S.,  45  Tex.  Cr.  290,  77 
S.  W.  806;  Spenrath  v.  S.  (Tex.  Cr.), 
48  S.  W.  192. 

715-20  S.  V.  Fogg,  206  Mo.  696,  105 
S.  W.  618. 

Manifestation  and  expression  of  desire 
and  opportunity  to  gratify  it,  enough. 
King  V.  Burr,  13  Ont.  L.  R,  (Can.)  *85. 
715-23  Weaver  v.  S.,  142  Ala.  33, 
39  S.  341;  S.  v.  Phillips,  185  Mo.  185, 
83  S.  W.  1080;  S.  v.  Sublett,  191  Mo. 
163,  90  S.  W.  374;  S.  v.  Fogg,  supra. 
Appellant  having  married  prosecutrix 
after  prosecution  for  seduction  to  se- 
cure dismissal  of  that  case  is  a  virtual 
admission.  James  v.  S.  (Tex.  Cr.),  167 
S.   W.   727. 

Admission  of  promise  to  marry  prosecu- 
trix is  competent  and  corroborative. 
Bray  v.  U.  S.,  39  App.  Cas.  (D.  C.)  600, 
715-24  Weaver  v.  S.,  supra;  What- 
lev  r.  S.,  144  Ala.  68,  39  S.  1014:  La- 
sater V.  S.,  77  Ark.  468,  94  S.  W.  59; 
Bishop  v.  S.  (Tex.  Cr.),  151  S.  W.  821; 
Howe  V.  S.,  51  Tex.  Cr.  174,  102  S.  W. 
409. 

Terms  used  in  letter  may  be  shown  by 
witness  who  has  read  it  though  he  can- 
not give  its  contents.  Lasater  v.  S., 
supra. 

Letters  must  be  identified  or  proved  by 
other  testimony  than  that  of  prosecu- 
trix. Carrens  V  S.,  77  Ark.  16,  91  S. 
W.  30. 

716-25  S.  r.  McGinn,  109  la.  641,  80 
N.  W.  r068;  S.  v.  Nugent,  134  la.  237. 
m  N.  W.  927;  James  v.  S.  (Tex.  Cr,), 
167  S.  W.  727. 
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716-26  Date  of  child's  birth  corrob- 
orative of  mother's  testimony  as  to 
time  of  intercourse.  Whatley  V.  S., 
144  Ala.  68,  39  S.  1014. 
716-37  Fine  v.  S.,  45  Tex.  Cr.  290, 
77  S.  W.  806. 

716-28  Statements  of  prosecutrix  to 
mother  concerning  engagement  and  se- 
duction may  be  proved.  S.  v.  Whitley, 
141  N.  C.  823,  53  S.  E.  820. 
Prosecutrix  not  compelled  to  submit  to 
physical  examination  to  furnish  corrob- 
orative evidence  for  defendant.  Bow- 
ers V.  S.,  45  Tex.  Cr.  185,  75  S.  W. 
299. 

Letters  of  defendant  which  prosecutrix 
alone  testified  to  as  being  written  by 
him  to  her  will  not  furnish  the  corrob- 
oration which  the  law  requires  as  she 
cannot  corroborate  herself.  Bishop  V. 
S.  (Tex.  Cr.),  151  S.  W.  821. 
716-29  Declarations  by  prosecutrix 
as  to  defendant 's  purpose  to  marry 
may  be  shown.  S.  v.  Kincaid,  142  N. 
C.  657,  55  S.  E.  647. 
716-30  Preparation  for  marriage 
may  be  shown,  S.  v.  Fogg,  206  Mo.  696, 
105  S.  W.  618. 

718-43     Salchert  v.  Reinig,  135  Wis. 
194,   115    N.    W.    132. 
719-47     Seduction    may    be    proved. 
Lauer  v.  Banning,  140  la.  319,  118   X. 
W.  446. 

719-49    Yerger  v.  Murdock,  126  La. 
793,  52   S.   1028. 

721-.=»9    Jaquith  Co.  V.  Shumway,  SO 
Vt.  556,  69  A.  157. 

723-69  Divorce  may  be  granted  on 
uncorroborated  evidence,  though  prac- 
tice is  otherwise.  Curtis  v.  Curtis,  21 
T.  L.  E.  (Eng.)  676. 
723-70  Sisk  v.  Sisk,  99  Ark.  94,  136 
S.  W.  987;  Chappell  v.  Chappell,  83 
Ark.  533,  104  S.  W.  203;  Hayes  v, 
Hayes,  144  Cal.  625,  78  P.  19;  Avery  v. 
Avery,  148  Cal.  239,  82  P.  967;  Blanch- 
ard  i\  Blanchard,  10  Cal.  App.  203, 
101  P.  536;  Bell  v.  Bell,  15  Ida.  7,  96 
P.  196  (by  statute  statements,  admis- 
sions or  testimony  of  both  parties  must 
be  corroborated) ;  Hutchinson  v.  Hutch- 
inson, 53  Misc.  438,  104  N.  Y.  S.  1074; 
Tuttle  V.  Tuttle,  21  N.  D.  503,  131  N. 
W.  460;  Lohmuller  v.  Lohmuller  (Tex. 
Civ.),  135  S.  W.  751. 
Sufficient  if  corroborative  evidence 
tends  to  support  the  complaint,  and 
unnecessary  to  corroborate  each  matter 
of  testimony.  Hertz  v.  Hertz  (Minn.), 
147  N.  W.  825. 


Applies  to  every  essential  element  in 
the  proofs.  Williams  v.  Williams,  81 
N.  J.  Eq.  17,  85  A.  611. 
724-71  Lenoir  v.  Lenoir,  24  App. 
Cas.  (D.  C.)  160;  May  v.  May,  71  Kan. 
317,   80    P.   567. 

724-73  Should  be  rarely  granted  un- 
less there  is  some  corroborative  evi- 
dence. Gruner  u.  Gruner  (Mo.  App.), 
165  S.  W,  865. 

725-77     Hayes  v.  Hayes,  144  Cal.  625, 

78  P.  19;   May  v.  May,  supra. 
Confession  must  be  corroborated  by  in- 
dependent    facts     and     circumstances. 
Michalowriez  v.  Michalowricz,  25  App. 
Cas.   (D.  C.)   484. 

725-79  McMullin  v.  McMullin,  140 
Cal.  112,  73  P.  808;  Michalowricz  v. 
Michalowricz,  supra;  Bell  v.  Bell,  15 
Ida.  7,  96  P.  196;  May  v.  May,  71  Kan. 
317,  80  P.  567. 

726-81  Wood  V.  Wood  (N.  J.  Eq.), 
62  A.  429;  Lister  v.  Lister,  65  N.  J. 
Eq.  109,  55  A.  1093;  Cotter  v.  Cotter 
(N.  J.  Eq.),  58  A.  73  (difficulty  in  ob- 
taining evidence,  immaterial). 
All  essential  facts  must  be  corrobor- 
ated. Sterling  v.  Sterling,  71  N.  J.  Eq. 
59,  63  A.  548. 

Corroboration  need  not  be  by  wit- 
nesses but  may  be  furnished  by  sur- 
rounding circumstances.  Robinson  v 
Robinson  (N.  J.  Eq.),  90  A.  311. 
726-85  Ogden  v.  Ogden  (Tex.  Civ.), 
144   S.   W.    355. 

727-86  Insufficient  corroboration. 
Grady  v.  Grady  (N.  J.  Eq.),  64  A. 
440. 

Refusing  to  become  reconciled  and  so 
declaring  to  third  parties  is  sufficient. 
McMullin  V.  McMullin,  140  Cal.  112, 
73  P.  808. 

Proof  of  continuance  of  separation  not 
sufficient  corroboration  of  desertion. 
Corder  v.  Corder  (N.  J.  Eq.),  59  A 
309;  Kline  V.  Kline  (N.  J.  Eq.),  61  A. 
1060. 

Testimony  concerning  condonation  is 
corroborated  by  resumption  of  marital 
relations.  Womack  v.  Womack,  73 
Ark.  281,  S3  S.  W.  937,  1136. 
727-87  Anterior  and  subsequent 
improper  familiarities  may  be  shown. 
Thayer  v.  Thayer,  101  Mass.  Ill;  S.  v. 
Way,  5  Neb.  283;  Lanphere  v.  S.,  114 
Wis.  193,  89  N.  W.  128. 
Evidence  of  opportunity  must  be  sup- 
plemented by  proof  of  inclination. 
Hutchinson  i\  Hutchinson,  53  Misc. 
438,  104  N.  y.  S.  1074;  Roth  v.  Roth, 
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90  App.  Div.  87,  85  N.  Y.  S.  640,  af., 
no  opinion,  183  N.  Y.  520,  7C  N,  E. 
1107. 

727-S8  See  Blue  v.  S.,  86  Neb.  189, 
125  N.  W.  136. 

Eule  satisfied  in  Letts  v.  Letts,  79  N. 
J.  Eq.  513,  84  A.  573. 
727-91     Avery  v.  Avery,  148  Cal.  239, 
82  P.  967;   Tuttle  v.  Tuttle,  21   N.  D. 
503_,   131    N.   W.   460. 
It  is  impossible  to  lay  down  anj''  rule 
as   to   the    degree   of    corroboration   re- 
quired, the  statute  only  requiring  some 
corroborating    evidence.      It    must    bo 
sufficient   when    considered    with    other 
evidence  in  the  case.     De  Cloedt  V.  De 
Cloedt,  24  Ida.  277,  133  P.  664. 
727-93     See    infra,    "Divorce,"    794- 
39,    795-42. 

729-4  Admissions  by  decedent  satis- 
fy statute  requiring  corroborating  tes- 
timony as  to  transactions  with  him. 
Batzold  V.  Upper,  4  Ont.  L.  E.  (Can.) 
116.  Otherwise  as  to  another  note 
signed  by  deceased  and  witnessed  only 
by  plaintiff;  his  testimony  was  not 
sufficient.  But  a  mortgage  executed  by 
deceased  and  identified  by  plaintiff 
and  endorsed  as  registered  was  suffi- 
cient under  a  statute  making  registra- 
tion prima  facie  evidence  of  execution. 
Thompson  v.  Thompson,  4  Ont.  L.  E. 
(Can.)  442. 

730-7  A  resulting  trust  in  favor  of  a 
wife  cannot  be  established  b}^  her  own 
and  husband's  uncorroborated  testi- 
mony as  against  his  creditors.  Burnett 
V.  Co.,  1  Tpnn.  Ch.  App.  18. 
Testimony  need  not  go  to  the  details; 
if  it  meets  some  important  points  it 
will  be  sufficient.  Burnett  V.  Co., 
supra. 

730-8  Eeceipt  given  by  third  party 
to  grantor  of  a  party,  competent  to 
sustain  latter 's  testimony.  Powers  P. 
Hatter,  152  Ala.  636,  44  S.  859. 
Memorandum  written  in  presence  of 
other  party. — Athens  Mfg.  Co.  v.  Mal- 
colm, 134  Ga.  600,  68  S.  E.  329,  fol- 
lowing Eeviere  v.  Powell,  61  Ga.  30,  34 
Am.  Eep.  94. 

Negative  evidence,  proper.  Potter  v. 
R.  Co.,  136  Mo.  App.  125,  117  S.  W. 
593. 

Account  book  competent  as  part  of 
transaction  though  inadmissible  for 
purposes.  Crawford  v.  U.  S.,  212  U.  S. 
183. 

Caution  must  be  exercised  in  receiving 
collateral  facts  to  settle  conflicting  tes- 


timony. First  Nat.  Bk.  v.  Eush  City, 
etc.  Co.,  119  Minn.  51,  137  N.  W.  179. 
Evidence  of  finding  prosecutor's  hat 
and  tracks  of  persons  near  a  certain 
place  is  competent  to  corroborate  the 
prosecutor's  testimony  that  he  had 
been  jerked  from  a  buggy,  held  down, 
and  shot  and  had  lost  his  hat  there. 
Wilson  V.  S.  (Tex.  Cr.),  155  S.  W.  242. 
730-9  Ability  to  pay  may  be  shown 
to  corroborate  claim  of  payment.  Dick 
V.  Marvin,  188  N.  Y.  426,  81  N.  E. 
162. 

731-10  Accomplice  need  not  be  cor- 
roborated on  every  material  fact,  but  it 
is  enough  if  he  be  sufficiently  corrob- 
orated to  satisfy  the  jury  that  he 
spoke  the  truth  with  reference  thereto 
and  thus  induced  the  belief  that  his 
entire  testimony  is  true  though  not 
otherwise  corroborated.  S.  v.  O  'Calla- 
ghan  (la.),  138  N.  W.  402,  cit.  S.  v. 
Feuerhaken,  96  la.  299,  65  N.  W.  299; 
S.  f.  Hail,  97  la.  400,  66  N.  W.  725;  S. 
V.  Allen,  57  la.  431,  10  N.  W.  805;  S. 
V.  Hennessy,  55  la.  299,  7  N.  W.  641. 
731-11  Mistake  by  witness  in  part 
of  his  testimony  does  not  make  corrob- 
orating evidence  as  to  another  part  of 
it  inadmissible,  S.  V.  Easley,  118  La. 
690,  43  S.  279. 

731-12  Evidence  of  complaints 
made  soon  after  the  event  is  compe- 
tent, if  limited  to  the  fact  of  making 
them.  Hopt  v.  Utah,  110  U.  S.  574; 
Oakley  v.  S.,  135  Ala.  15,  33  S.  23,  135 
Ala.  2'^,  38  S.  1019;  Bray  v.  S.,  131 
Ala.  46,  31  S.  107;  Posey  v.  S.,  143  Ala. 
54,  38  S.  1019;  S.  v.  Egbert,  125  la. 
443,  101  N.  W.  191;  Eeddick  v.  S.,  35 
Tex.  Cr.  463,  34  S.  W.  274,  60  Am.  St. 
56. 

Proof  of  long  delayed  complaints  in- 
admissible. S.  V.  Griffin,  43  Wash.  591, 
86  P.  951.  It  may  be  shown  prosecu- 
trix complained  of  accused's  enforced 
attentions.  Brown  v.  S.,  52  Tex.  Cr. 
267,  106  S.  W.  368. 
Statement  in  answer  to  question.  A 
statement  made  by  a  girl  under  the 
age  of  consent  in  reply  to  a  question 
not  of  a  suggestive  or  leading  charac- 
ter may  be  shown  in  corroboration  of 
her  testimony.  Eex  v.  Osborne  (1905) 
1  K.  B.  (Eng.)  551,  dist.  Eeg.  v.  Mer- 
ry,  19  Cox  0.  C.  (Eng.)  442,  on  the 
ground  it  did  not  appear  what  nature 
of  question  was. 

732-13  Tyrrel  v.  S.,  177  Ind.  14,  97 
N.  E.   14;   Strebin  v.   Lavengood,  163 
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Ind.  478,  71  N.  E.  494;  Wagner  v.  Bk. 
(la.),  11-8  N.  W.  523;  Gradington  v.  S. 
(Tex.  Cr.),  155  S.  W.  210;  Gulf  etc. 
E  Co.  V.  Franklin  (Tex.),  155  S.  W. 
553;  Pierce  v.  S.  (Tex.  Cr.),  154  S.  W. 
559;  S.  V.  Constantine,  48  Wash.  218, 
93  P.  317;  Eoane  L.  Co.  v.  Lovett  (W. 
Va.),  78  S.  E.  102. 

Sufficiency  of  verification  of  em- 
ploye's reports  is  for  court's  discre- 
tion. Strand  v.  E.  Co.,  101  Minn.  85, 
111  N.  W.  958. 

Acts  of  party  may  corroborate  testi- 
mony of  witnesses.  Bedsole  v.  E.  Co., 
151  N.  C.  152,  65  S.  E.  925. 
Introduction  of  photographs  corrobora- 
tive. P.  V.  Ong  Git  (Cal.  App.),  137 
P.   283. 

Impeachment  of  an  accomplice. — Guse- 
mano  v.  S.  (Tex.  Cr.),  155  S.  W.  217. 
733-14  Louisville  E.  Co.  v.  Varner, 
129  Ga.  844,  60  S.  E.  162;  Lane  v.  S. 
(Tex.  Cr.),  164  S.  W.  378;  Quigley  v. 
E.  Co.  (Tex.  Civ.),  142  S.  W.  633; 
Downing  v.  S.,  '61  Tex.  Cr.  519,  136  S. 
W.  471;  M.  K.  &  T.  E.  Co.  v.  Williams 
(Tex.  Civ.),  133  S.  W.  499;  Davis  V. 
S.,  45  Tex.  Cr.  292,  77  S.  W.  451; 
Bowen  v.  S.,  47  Tex.  Cr.  137,  82  S.  W. 
520.  Comp.  Cox  r.  S.,  58  Fla.  33,  50 
S.  875. 

Admission  of  such  evidence  improper 
but  not  ground  for  reversal.  First 
Nat.  Bk.  V.  Wells,  127  Fed.  818,  62  C. 
C.  A.  134. 

Testimony  as  to  irrelevant  matters  of- 
fered solely  to  give  support  to  previous 
statement  of  witness  may  be  excluded. 
Toole  V.  Bavis,  13  Ga.  App.  122,  78  S. 
E.  865. 

735-15  Campbell  v.  S.  (Ala.),  62  S. 
57;  Fitzpatriek  etc.  Co.  v.  McLaney, 
153  Ala.  586,  44  S.  1023;  Moynahan  v. 
Perkins,  36  Colo.  481,  85  P.  1132;  S. 
V.  Mulch,  17  S.  D.  321,  96  N.  W.  101. 
See  Sivley  v.  Sivley,  96  Miss.  137,  51 
S.  457;  Wilson  v.  S.  (Tex.  Cr.),  158  S. 
W.  512. 

Where  appellant  had  testified  he  was 
Informed  of  certain  facts  by  his  father 
it  was  error,  to  refuse  to  permit  the 
father  to  testify  that  he  had  so  told 
his  son.  Quails  v.  S.  (Tex.  Cr.),  158 
S.  W.  539. 

735-ie  Inman  v.  Dudley.  146  Fed. 
449,  76  C.  C.  A.  6.59;  MeCullars  r.  Co., 
169  Ala.  582,  53  S.  1025;  S.  r.  Fogg, 
206  Mo.  696,  105  S.  W.  618;  First  Nat. 
Bk.  V.  Blakeman,  19  Okla.  106,  91  P. 
868;  Bain  v.  S.   (Tex.  Cr.),  166  S.  W. 


505;  Hill  V.  S.,  52  Tex.  Cr.  241,  106  S. 
W.  145;  Green  v.  S.,  49  Tex.  Cr.  238, 
90  S.  W.  1115;  Ft.  Worth  Belt  E.  Co. 
V.  Cabell  (Tex.  Civ.),  161  S.  W.  1083. 
Manner  in  which  attack  made,  imma- 
terial. S.  V.  Exum,  138  N.  C.  599,  612, 
50  S.  E.  283. 

A  written  statement  of  facts  prepared 
by  the  witness  to  inform  his  lawyer  of 
the  facts  and  circumstances,  where  the 
witness  has  not  been  impeached,  is 
not  admissible  on  re-direct  examination 
to  corroborate  him.  S.  v.  Turley  (Vt.), 
88  A.  562. 

736-17  Spalding  v.  Laybourn  (la.), 
145  N.  W.  521;  Griffin  v.  Boston,  188 
Mass.  475,  74  N.  E.  .687;  Smith  v. 
Plant,  216  Mass.  91,  103  N.  E.  58;  S. 
V.  Werner,  16  N.  D.  83,  112  N.  W.  60; 
Jones  V.  S.  (Okla.  Cr.),  133  P.  249; 
C.  V.  Brown,  23  Pa.  Super.  470;  Glass  v. 
Bennett,  89  Temi.  478,  14  S.  W.  1085; 
Graham  r.  McEevnolds,  90  Tenn.  673, 
18  S.  W.  272;  Kaufman  v.  S,  (Tex. 
Cr.),  165  S.  W.  193;  Phillips  v.  S.  (Tex. 
Cr.),  164  S.  W.  1004;  Houston  &  T.  C 
E.  Co.  V.  Fox  (Tex.  Civ.),  166  S.  W. 
693;  Anderson  v.  S.,  50  Tex.  Cr.  134, 
95  S.  W.  1037;  Eice  t\  S.,  50  Tex.  Cr. 
648,  100  S.  W.  771;  Craven  v.  S.,  49 
Tex.  Cr.  78,  90  S.  W.  311. 
736-18  Sweeney  v.  Sweeney,  121  Ga. 
293,  48  S.  E.  984;  P.  v.  Kate,  209  N. 
Y.  311,  103  N.  E.  305;  P.  r.  Katz,  154 
App.  Div.  44,  139  N.  Y.  S.  137;  Kipper 
V.  S.,  45  Tex.  Cr.  377,  77  S.  W.  611; 
S.  r.  Turley  (Vt.),  88  A.  562. 
An  accomplice  may  be  thus  sustained 
the  same  as  any  witness.  Holmes  v. 
S.  (Tex.  Cr.),  156  S.  W.  1172. 
Testimony  of  an  accomplice. — Guse- 
mano  r.  S.  (Tex.  Cr.),  155  S.  W.  217; 
Holmes  v.  S.  (Tex.  Cr.),  156  S.  W. 
1172. 

737-19  Houston  T.  &  C.  E.  Co.  v. 
Fox  (Tex.),  166  S.  W.  693.  Circum- 
stances corroborative  of  testimony 
may  be  proved.  Elzy  r-.  Co.,  141  la. 
407,  119  N.  W.  705  (connected  with 
transaction);  Ball  v.  C,  27  Ky.  L.  R. 
448,  85  S.  W.  226. 

737-20  Legere  v.  S.,  Ill  Tenn.  368, 
77  S.  W.  10-59;  Anderson  r.  S.,  50  Tex. 
Cr.  134,  95  S.  W.  1037;  White  v.  S.,  42 
Tex.  Cr.  567,  62  S.  W.  575.  See  Drig- 
gers  v.  V.  S.,  7  Ind.  Tv.  752,  104  S.  W. 
1166. 

Time  statements  made  immaterial  to 
their  competency.  S.  v.  Exum,  138  N. 
C.  599,  612,  50  S.  E.  283.   Provable  if 
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made  contemporaneously.  Eice  v.  S., 
50  Tex.  Cr.  G4S,  100  S.  W.  771. 
7aS-S2  Bowman  v.  Blankonship  (N. 
C),  SI  S.  E.  746;  Phillips  G.  &  O,  Co. 
V.  Co.,  213  Pa.  1S3,  62  A.  830;  Pyro- 
leum  A.  Co.  v.  Williamsport,  169  Pa. 
440,  32  A.  458. 

Contemporaneous  declarations  are  ad- 
missible as  corroboration.  Porrett  v. 
S.  S.  Co.,  131  La.  986,  60  S.  63^). 
738-23  Am.  Agr.  Chem.  Co.  v.  Hog- 
an,  213  Fed.  416;  Southern  P.  Co.  v. 
Schuyler,  135  Fed.  1015,  68  C.  C.  A, 
409;  Morison  r.  Co.,  126  App.  Div.  575, 
110  N.  Y.  S.  801;  S.  v.  Exum,  138  N. 
C.  599,  611,  50  S.  E.  283;  Jones  v.  S. 
(Okla.  Cr.),  1,33  P.  249;  Walker  v.  S. 
(Tex.  Cr.),  163  S.  W.  71;  Weaver  r. 
S.  (Tex.  Cr.),  150  S.  W.  785;  Carver  r. 
S.  (Tex.  Cr.),  150  S.  W.  '914;  Grading- 
ton  V.  S.  (Tex.  Cr.),  155  S.  W.  210; 
Texas  &  P.  E.  Co.  v.  Tuck  (Tex.  Civ.), 
116  S.  W.  620;  Akin  r.  S.,  56  Tex.  Cr. 
324,  119  S.  W.  863;  Green  v.  S.,  49 
Tex.  Cr.  238,  90  S.  W.  1115;  Mason  v. 
R.  Co.  (Tex.  Civ.),  151  S.  W.  350; 
Hunter  v.  Lanius,  82  Tex.  82,  18  S.  W. 
201;  Dean  r,  S.,  47  Tex.  Cr.  243,  83  S. 
W.  816;  Hardin  v.  E.  Co.,  49  Tex.  Civ. 
184,  108  S.  W.  490;  Hill  V.  S.,  52  Tex. 
Cr.  241,  106  S.  W.  145;  Holmes  v.  S., 
52  Tex.  Cr.  353,  106  S.  W.  1160;  Davis 
V.  S.,  45  Tex.  Cr.  292,  77  S.  W.  451; 
Cutchin  r.  Citv  of  Eoanoke,  113  Va. 
452,   74   S.   E.   403. 

Even  though  cross-examination  shows 
an  intention  to  impeach.  Smith  v. 
Plant,  216  Mass.  91,  103  N.  E.  58. 
Contradictory  statements  must  bo 
shown;  attempt  to  show  improbability 
of  witness'  statement,  not  impeach- 
ment. Kesselring  v.  Hummer,  130  la. 
145,  106  X.  W.  501. 

739-24  In  re  McClellnn,  21  S.  D. 
209,  111  N.  W.  540  (modifying  contrary 
expression  in  ruling  in  same  case);  S. 
V.  Exum,  138  N.  C.  599,  612,  50  S.  E. 
283;  Davis  r.  Farwell,  80  Vt.  166,  67 
A.  129.  See  Littieri  v.  Freda,  241  Pa. 
21,  88  A.  82. 

A  letter  written  before  maturity  of 
the  notes  to  aiiothor  bank  advising 
them  of  their  purchase  signed  by  the 
bank's  president  is  admissible  to  cor- 
roborate his  testimonv.  Nat.  State  Bk. 
r.  Eicketts  (Tex.  Civ.),  152  S.  W.  646. 
740-26  This  does  not  authorize  the 
party  calling  the  witness  to  give  in 
evidence  all  the  testimony  of  sur-h  wit- 
ness at  the  former  trial,  but  only  so 


much  thereof  as  explains,  modifies,  or 
is  necessary  to  enable  the  court  or  jury 
by  trying  the  cause  to  understand  the 
statements  introduced  to  impeach  the 
witness.  Tyrrel  v.  S.,  177  Ind.  14,  97 
N.  E.  14. 

7-10-27     Falkner   v.   S.,   151    Ala.    77, 

44    S.    409. 

740-28     Edwards   V.   S.,   61    Tex.    Cr. 

307,  135  S.  W.  540. 
Witness'  reputation  for  truth  and  ver- 
acity may  be  shown  where  defendant 
has  offered  proof  of  statements  made 
in  contradiction  of  his  testimony.  Gra- 
ham V.  S.,  153  Ala.  38,  45  S.  580;  Hoi- 
ley  V.  S.,  105  Ala.  100,  17  S.  102; 
Brown  v.  S.,  142  Ala.  287,  38  S.  268; 
Bell  V.  Aiken,  1  Ga.  App.  36,  57  S.  E. 
1001;  Clark  v.  S.,  117  Ga.  254,  43  S.  E. 
853;  Browning  r.  E.  Co.,  118  Mo.  App. 
449,  94  S.  W.  315;  Berryman  v.  Cox,  73 
Mo.  App.  67;  Warfield  v.  E.  Co.,  104 
Tenn.  74,  55  S.  W.  304,  78  Am.  St.  911; 
E.  Co.  V.  Minton,  117  Tenn.  415,  101  S. 
W.  178;  Mvers  v.  S.  (Tex.  Cr.),  101  S. 
W.  1000;  Dunlap  V.  S.,  50  Tex.  Cr.  504, 
98  S.  W.  845;  Contreras  v.  Co.  (Tex. 
Civ.),  83  S.  W.  870;  Missouri,  etc.  R. 
Co.  V.  Dumas  (Tex.  Civ.),  93  S.  W.  493; 
Texas  C.  R.  Co.  v.  Weideman  (Tex. 
Civ.),  62  S.  W.  810;  Harris  v.  S.,  49 
Tex.  Cr.  338,  94  S.  W.  227;  Chesapeake 
&  O.  E.  Co.  V.  Fortune,  107  Va.  412, 
59  S.  E.  1095;  Kraimer  v.  S.,  117  Wis. 
350,  93  N.  W.  1097. 
Contra,  S.  V.  Hoffman,  134  Ta.  587,  112 
N.  W.  103;  S.  V.  Owens,  109  la.  1,  79 
N.  W.  462. 

Mere  difference  between  witnesses,  not 
such  impeachment  as  makes  proof  of 
character  competent.  Southern  E.  Co. 
r.  Hobbs,  151  Ala.  335,  43  S.  844; 
White  v.  Epperson,  32  Tex.  Civ.  162, 
73  S.  W.  851. 

740  29  Granberry  v.  S.  (Ala.),  63 
S.  975;  Sills  r.  S.,  2  Ala.  App.  73,  57 
S.  89;  Birmingham  E.  L.  Co.  r.  Haves, 
153  Ala.  178,  44  S.  1032;  Burks  r.  S.*,  78 
Ark.  271,  93  S.  W.  983  (indicating 
varying  opinions  as  to  competency  of 
such  evidence) ;  Peters  v.  S.,  124  Ga. 
80,  52  S.  E.  147;  McBride  v.  R.  Co.,  125 
Ga.  515,  54  S.  E.  674;  Cook  v.  S.,  124 
Ga.  653,  .53  S.  E.  104;  Cobb  v.  S.,  11 
Ga.  App.  52.  74  S.  E.  702;  Chicago  C. 
R.  Co.  V.  Matthieson,  212  HI.  292,  72 
N.  E.  443;  Kesselring  v.  Hummer,  130 
Ta.  145,  106  N.  W.  .501;  S.  r.  Cato. 
116  La.  195,  40  S.  633;  Weitzel  r.  Fow- 
ler, 143  Mich.  700,  107  N.  W.  451;  Head 
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i).  S.,  44  Miss.  731;  S.  v.  Taylor,  134 
Mo.  109,  35  S.  W.  92;  Kipp  v.  Silver- 
man, 25  Mont.  296,  64  P.  884;  State 
v.  Brown,  240  Mo.  715,  153  S.  W.  1027; 
S.  V.  Ludwig  (N.  J.)  88  A.  822;  Cincin- 
nati T.  Co.  V.  Stephens,  75  O.  St.  171, 
79  N.  E.  235;  S.  v.  Malloy  (S.  C),  78 
S.  E.  995;  White  v.  S.,  57  Tex.  Cr.  196, 
122  S.  W.  391;  McKnight  v.  S.,  50  Tex. 
Cr.  252,  95  S.  W.  1056;  Houston  &  T. 
C.  E.  Co.  V.  Fox  (Tex.),  166  S.  W. 
693;  Lavigne  v.  Lee,  71  Vt.  167,  42  A. 
1093. 

Exceptions  to  the  rule  and  reasons 
therefor.  See  Martin  v.  S.,  119  Ala.  1, 
25  S.  255;  Yarborough  t\  S.,  105  Ala. 
43,  16  S.  758;  Chicago  City  E.  Co.  f. 
Matthieson,  212  111.  292,  72  N.  E.  443; 
Waller  r.  P.,  209  111.  284,  70  N.  E.  681 ; 
Kesselring  v.  Hummer,  130  la.  145,  106 
N.  W.  501;  Aetna  I.  Co.  v.  Eastman, 
95  Tex.  34,  64  S.  W.  863;  Davis  v. 
Davis,  44  Tex.  Civ.  238,  98  S.  W.  198. 
Letters  of  agent,  to  principal  not  ad- 
missible to  corroborate  former's  testi- 
mony against  third  person.  Ins.  Co.  v. 
Guardiola,  129  U.  S.  642;  Inman  v. 
Dudley,  146  Fed.  449,  76  C.  C.  A.  659. 
741-30  Leedy  v.  Lehfeldt,  162  Fed. 
3^4,  89  C.  C.  A.  184;  New  v.  Young, 
148  Ala.  253,  41  S.  523;  Cathcart  v. 
Morgan,  144  Ala.  559,  42  S.  25;  Peadon 
f.  S.,  46  Fla.  124,  35  S.  204;  Zucker- 
mau  V.  E.  Co.,  117  App.  Div.  378,  102 
N.  Y.  S.  641;  Dechert  v.  Co.,  39  App. 
Div.  490,  57  N.  Y.  S.  225;  Texas  &  P. 
E.  Co.  V.  Tuck  (Tex.  Civ.),  116  S.  W. 
620;    Chenault   v.    S.,   46    Tex.    Cr.   351, 

81  S.  W.  971;  Welch-17.  S.,  50  Tex.  Cr. 
28,  95  S.  W.  1035;  Bowen  v.  S.,  47  Tex. 
Cr.  137,  82  S.  W.  520;  Hardin  r.  E.  Co., 
49  Tex.  Civ.  184,  lOS  S.  W.  490;  An- 
derson V.  S.,  50  Tex.  Cr.  134,  95  S.  W. 
1037;  Ex  parte  McCov,  47  Tex.  Cr.  237, 

82  S.  W.  1044. 

Error  to  allow  witness  to  testify  that 
immediately  after  flight  of  criminal  she 
stated  to  her  sister  that  she  recognized 
defendant.  Moore  v.  S.,  102  Miss.  148, 
59  S.  3,  a  rape  case. 
A  witness  cannot  fortify  his  testimony 
by  giving  grounds  or  reason  for  it. 
Peirson  v.  E.  Co.,  191  Mass.  223,  77 
N.  E.  769. 

Dying  declarations  cannot  be  corrobo- 
rated by  other  statements  of  deceased. 
S.  r.  Hendricks,  172  Mo.  654,  73  S.  W. 
194. 

741-31  See  Brittain  v.  Westhall,  135 
N.  C.  492,  47  S.  E.  616. 


Declarations  of  party,  corroborative  if 
part  of  res  gostate.  Merrell  v.  Dudley, 
lZ\i  N.  C.  57,  51  S.  E.  777. 
743-32  P.  V.  Glover,  141  Cal.  233,  74 
P.  745;  Spearman  v.  Sanders,  121  Ga. 
468,  49  S.  E.  296;  Hirsch  I.  &  E.  Co. 
V.  Coleman,  227  111.  149,  81  N.  E.  21; 
Long  V.  Davis,  136  la.  734,  114  N.  W. 
197;  Dole  r.  Wooldredge,  142  Mass.  161, 
7  N.  E.  832;  Hoggan  v.  Cahoon,  31 
Utah  172,  87  P.  164;  Bailey  v.  E.  Co., 
32  Wash.  640,  73  P.  679. 
Silence  in  previous  pleadings  may  be 
explained  by  showing  it  was  owing  to 
counsel.  Gulf,  etc.  E.  Co.  v.  Garren, 
96  Tex.  605,  74  S;  W.  897.  See  P.  v. 
Glover,  141  Cal.  233,  74  P.  745. 
A  witness  whose  silence  has  been  used 
to  impeach  him  may  corroborate  it  by 
showing  consistent  claims  and  state- 
ments made  when  their  ultimate  effect 
could  not  have  been  foreseen.  jSTational 
C.  Co.  f.  Alexander,  75  Kan.  537,  89 
P.  923. 

Impeaching  conduct  may  be  explained. 
Leufest  r.  Bobbins,  101  Me.  176,  63  A. 
729;  Coleman  v.  Lewis,  183  Mass.  485, 
67  IsT.  E.  603. 

Previous  testimony  may  be  explained 
by  stating  facts,  but  witness  cannot 
say  what  he  meant.  Couch  v.  Couch, 
141  Ala.  361,  37  S.  405.  If  part  of 
testimony  given  on  former  trial  is  re- 
ceived witness  may  offer  the  other  part. 
Casey  r.  S.,  50  Tex.  Cr.  392,  97  S.  W. 
496. 

Demonstrative  evidence,  competent,  as 
by  exhibiting  wounds.  Andrews  v.  S., 
159  Ala.  14.  48  S.  858. 
742-33  Order  of  proof  is  discretion- 
ary. P.  r.  Bunkers,  2  Cal.  A]ip.  197, 
84    P.    364,    370. 

743-36  Quong  Yu  r.  Tv.,  12  Ariz. 
183,  100  P.  462;  P.  v.  O'Farrell,  175  N. 
Y.  323,  67  N.  E.  588. 


COUNTERFEITING 

For  matters  relating  to  the  indictment, 

see  6  Standard  Proc.  1. 

744-1     See    Kave    r.   U.    S.,   177    Fed. 

147,  100  C.  C.  A.  567. 

745-3     See    S.    v.    Calhoun,    75    Kan. 

259,   88   P.   1079. 

747-5     Brvan  v.  U.  S.,  133  Fed.  495, 

66   C.   C.  A.  369. 

747-7     Schultz  v.  IT.  S.,  200  Fed.  234, 

118  C.  C.  A.  420;   Tresca  v.  U.  S.,  183 

Fed.  736,  106  C.   C.  A.  174. 
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748-9  Passing  counterfeit  not  sufli- 
cient  to  show  intent.  GallaghiT  c.  U. 
S.,  144   Fed.  S7,  75  C.  C.  A.  i:J3. 


CREDIBILITY 

Exception  to  ruh  O'juinst  distinguishinfj 
part  of  cvulincc,  733-3;  Fowcr  of  com- 
mittiiig  magistrate,  753-4;  Uuhs  not  ap 
plicable  to  administrative  trials,  753-4; 
Trials  before  referee,  753-4;  Province 
of  judge  in  cases  tried  without  jurij, 
753-4;  Testimony  in  conflict  tcith  science 
and  knowledge,  753-5;  Inquiry  as  to  re- 
ligious faith,  756-19;  Intoxication  of 
u'itneis,  757-22;  Negative  evidence  -not 
to  he  disregarded,  758-28;  Testimony  os 
to  credibility,  759-32;  Chastity,  7(51 -3(5; 
Conference  with  attorney,  7GG-4S;  Coach- 
ing viitness,  7G6-53;  Inconsistent  con- 
duct in  bringing  action,  774-75;  Eclc- 
fancy  of  statements  to  contradict,  774- 
75;  Precautionary  measures  after  suit, 
774-75;  Explanation  of  instrument  used 
to  contradict,  775-76;  Silence  of  witness 
on  questions  subsequently  testified  of, 
779-87;  JUfusal  to  submit  to  physical 
examination,  779-S7;  Excusing  perjury, 
779-88. 

752-1  Stinson  r.  S.  (Ala.  App.),  64 
S.  5(17;  Tii.pccanoe  L.  T.  Co.  v.  Jcstgr 
(Ind.),  101  X.  E.  915;  P.  r.  Harrison, 
201  111.  517,  104  N.  E.  259;  P.  v.  Archi- 
bald, 258  111.  3S3,  101  N.  E.  582;  P. 
r.  Enrifiht.  256  111.  221,  99  N.  E.  936; 
P.  r.  Barker,  255  111.  516,  99  N.  E. 
915;  S.  r.  Rom,  77  N.  J.  L.  248,  72  A. 
431;  Hern.lon  i\  R.  Co.,  162  N.  C.  317, 
78  S.  E.  287;  C.  v.  :McKwayne,  221  Pa. 
449,  70  A.  809  (interest  of  accused); 
Cartwripht  v.  La  Brie  (Tex.  Civ.),  144 
S.  W.  725;  S.  V.  Clark,  64  W.  Ya.  625, 
(V.]  S.  E.  4 1 '2. 

If  the  testimony  is  susceptible  of  only 
one  inference,  the  court  should  declare 
what  that  inference  is.  Sanders  r. 
R.  Co.,  90  S.  C.  331,  73  S.  K.  ?,r,i]. 
Instruction  as  to  witness'  demeanor 
must  not  be  mandatory.  Illinois  C.  R. 
Co.  V.  Burke,  112  111.  App.  415. 
Order  in  which  evidence  to  be  con- 
.=*iilercil  is  for  jury.     No.  (hifa^'o  R.  Co. 

r.  wiswoii,  OS  ni.  Api'.  n:^. 

Instruction  as  to  weight  to  be  given 
number  of  witnesses  not  favored, 
thoncrh  code  provides  jury  may  con- 
sider number.  Dickerson  r.  S..  121  Ga. 
136,  48  S.  E.  942.  Jury  may  reeard 
number   regardless   of   statute.      Eidem 


v.  R.  Co.,  144  111.  App.  320;  Ilodder  f. 
Co.,  217  Pa.  110,  60  A.  239.     A  chargo 
is  not  necessary  unless  plaintiff  contra- 
<iicto<i  by  more  than  one  witness.  East- 
man  V.  R.  Co.,  37   Pa.  Super.  287. 
752-3     Norfolk  &  \V.  R.  Co.  v.  U.  S., 
lul  C.  C.  A.  249,  177  Fed.  023;  Chicago 
etc.  R.  Co.   V.  Anderson,  108  Fed.  301, 
94    C.    C.    A.    241;    Louisville   &    N.    R. 
Co.  V.  Perkins,  144  Ala.  325,  39  S.  3v)5; 
P.    V.   Van    Ewan,   111    Cal.    144,   43    P. 
520;  P.  r.  Muhly,  11  Cal.  App.  129,  1U4 
P.  400;    Lynch    t'.  P.,  33   Colo.    128,   79 
P.    1015;    McDuffee    r.   S.,   55   Fla.    125, 
40    S.    721;    George   S.    &   F.    R.   Co.   v. 
Wisenbacker,  120  Ga.  050,  48  S.  E.  146; 
Woodard  r.  S.,  5  Ga.  App.  447,  63  S.  E. 
573;    llerrin   &  S.  R.  Co.  v.   Nolte,  213 
111.  594,  90  N.  E.  10J7;  Tri-City  R.  Co. 
V.   Gould,    217    111.   317,   75    N.   E.   493; 
Illinois    C.    R.    Co.    v.    Burke,    112    111. 
App.   415;    Kerling  v.   Van   Dusen,   109 
Minn.   481,   124    N.    W.   235;    Gaines   v. 
S.   (Miss.),  48  S.  182;   S.  v.  Potts,  239 
Mo.   403,   144  S.  W.  495;   S.   V.   Shelton, 
223  Mo.  118,  122  S.  W.  732;  S.  v.  Bar- 
rington,  198  Mo.  23,  120,  95  S.  W.  235; 
Clarence  f.  S.,  SO  Neb.  210,  125  N.  W. 
540;    Holmes    r.    S.,    85    Neb.    506,    123 
N.  \V.  1043,  over.  Clary  v.  S.,  61   Neb. 
688,  85   N.  W.  897;   S.  v.  Skillman,  76 
N.  J.  L.  464,  70  A.  83;  Dobbins  v.  Dob- 
bins,   141    N.    C.    210,    53    S.    E.    870; 
Hughes  i\  S.,  3  Okla.   Or.   387,  106   P. 
540;    Crow  v.   S.,   3   Okla.   Cr.  428,    106 
P.   550;    S.  v.   Fuller,  52  Or.  42,  90   P. 
450;    St.  Louis,  etc.   R.   Co.  v.   Sproule, 
45  Tex.  Civ.  015,  101  S.  W.  208;   Bar- 
nett    f.    Ward    (Tex.    Civ.),    144    S.    W. 
097;  Betts  v.  S.  (Tex.  Civ.),  144  S.  W, 
677;  McCowan  r.  Co.,  41  Wash.  675,  84 
P.    614;     Bodonheimer    r.    R.    Co.,    140 
Wis.    623,    123    N.   W.    148.      See    P.    r. 
Rvan,  152  Cal.  304.  92  P.  853. 
Cmitrn.  S.  r.  Warady,  77  N.  J.  L.  348, 
72  A.  ?,7. 

Testimony  of  impeached  witness  may 
be  called  to  jurors'  attention,  impeach- 
ment of  no  other  witness  being  at- 
tempted. Stevens  r.  P.,  215  111.  593, 
74   N.   E.  786. 

Comments  on  conduct  of  witness  when 
))nt  on  st.'ind,  improper.  Cridland  r. 
Crow,  221  Pa.  618,  70  A.  888. 
753-3  Louisville  &  N.  R.  Co.  r.  Per- 
kins, 144  Ala.  325,  33  S.  305;  Still  v. 
R.  Co.,  154  Cal.  559,  98  P.  672;  Cow- 
art  r.  S.,  120  Ga.  510,  48  S.  E.  198; 
Atlantic  C.  L.  R.  Co.  r.  O'Neill,  127 
Ga.   685,  56  S.  E.  986;    Warrick   v.  3., 
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125  Ga.  133,  53  S.  E.  1027;  S.  v.  Flem- 
ing, 17  Ida.  471,  106  P.  305;  Cummins 
r.  R.  Co.,  147  111.  App.  2J1;  Sehoch  r. 
i-Jgan,  144  III.  App.  214;  Faulkner  f. 
Biivh,  120  111.  App.  281;  Gray  v.  E. 
Co.,  143  la.  268,  121  N.  W.  1097;  Hard- 
wick  V.  Hanlwick,  130  la.  230,  106 
N.  W.  639;  Schick  v.  Warren  M.  Co.. 
82  Kan.  90,  107  P.  536;  Carroll  v.  R. 
Co.,  200  Mass.  527,  86  X.  E.  793;  Kin- 
caid  V.  Jungkunz,  109  Minn.  400,  123 
N.  W.  1082;  Huff  v.  Co.,  213  Mo.  495, 
111  S.  W.  1145;  Greenbrier  D.  Co.  i'. 
Van  Frank,  147  Mo.  App.  204,  126  S. 
\V.  222;  S.  V.  Walsworth,  54  Or.  371, 
103  P.  516;  Cordes  i;.  S.,  54  Tex,  Cr. 
204,  112  S.  W.  943;  Strause  v.  Co.,  109 
Va.  724,  65  S.  E.  659;  S.  v.  King,  50 
Wash.  312,  97  P.  247. 
Exception  to  rule  against  distinguish- 
ing part  of  evidence. — It  is  proi)er  to 
say  if  the  jury,  u]>on  all  the  evidence, 
believe  the  testimony  as  to  the  good 
character  of  certain  witnesses  and  that 
it  is  sulficient  to  overcome  the  impeach- 
ing testimony,  their  testimony  should 
be  weighed  in  the  light  of  proof  of 
their  character  in  connection  with  all 
the  other  evidence.  Hammond  v.  S., 
117  Ala.  79,  41  S.  761. 
Effect  of  aflSdavit. — It  is  proper  for 
court  to  inform  jury  affidavit  in  evi- 
dence, not  required  by  law.  Isaac  v. 
V.  8..  7  Tnd.  Ty.  196,  104  S.  W.  5SS. 
Written  evidence  excepted.  Oflfutt  r. 
Doyie  (Ky.),  122  S.  W.  156. 
753-4  Brethauer  v.  Schorer,  81  Conn. 
143,  70  A.  592;  Illinois  C.  R.  Co.  v. 
Burke,  112  III.  A.\^\^.  415;  Southern  E. 
Co.  r.  S.  (Ind.  App.),  72  N".  E.  174; 
P.  r.  O'Brien,  135  App.  Div.  85,  11 !) 
X.    V.  S.   78. 

Committing  magistrate  has  same  right 
to  judge  of  credibility  of  witnesses  as 
jury.  Ex  parte  Yandiveer,  4  Cal.  App 
650,  88   P.   9!)3. 

Rules  not  applicable  to  administrative 
trials. — The    rules   of   evidence   govern 
ing    judicial    hearings    are    not    always 
fully  applicable  to  trials  before  admin- 
istrative officers.     P.  r.  Lewis,  111  App. 
Div.    375,   97    N.    Y.    S.    1057    {aff.,   no 
opinion,  186  N.  Y.  583,  79  N.  E.  1113 
In   such   trial   officer  must  act  only  on 
the  evidence.     P.   r.  Roosevelt,  168  N. 
V.  4S8,   61    X.   E.    7S:i. 
In   trials   before    a    referee    credibility 
if  witnesses   must   be   passed   upon   by 
him,  subject  to   review  by  trial   court. 


Harris  v.  Smith,  144  X.  C.  439,  57 
S.   E.  122. 

Province  of  judge  in  cases  tried  with- 
out jury. — Tiie  credibility  of  wituesses 
in  cases  tried  without  jury  is  solely 
for  trial  judge,  and  his  findings  ara 
conclusive    on    appeal.      In    re    Wickes, 

139  Cal.  195,  72  P.  902;  Casey  v.  Rich- 
ards, 10  Cal.  App.  57,  101  P.  36;  Hayes 
r.  Candee,  75  Conn.  131,  52  A.  826. 
Court  may  receive  testimony  of  person 
found  to  be  incapable  of  managing  his 
own  affairs.  Wentz's  Appeal,  76  Conn. 
405,  56  A.  625.  And  may  discredit  any 
witness  or  multitude  of  witnesses.  Allis 
V.  Hall,  76  Conn.  322,  342,  56  A.  637; 
Lewis  V.  Lewis,  76  Conn.  586,  57  A. 
735;  Kimberly  v.  S.,  4  Ga.  App.  852,  62 
S.  E.  571  (continuance) ;  Doon  r.  Fel- 
ton,  203  Mass.  267,  89  X.  E.  539;  Tip- 
ton V.  Christopher,  135  Mo.  App.  619, 
116  S.  W.  1125.  Uncontradicted  tes- 
timony cannot  be  disregarded.  !Monn 
V.  Warshawsky,  112  X.  Y.  S.  1062.  Tes- 
timony may  be  so  impossible,  absurd 
and  contradictory  court  may  deem  it  a 
nullity  though  believed  by  jury.  Gra- 
ham V.  R.  Co.,  143  la.  604,  119  X.  W, 
708.  Court  is  not  hampered  in  passing 
upon  credibility  by  previous  ruling  on 
matters  of  evidence  by  reviewing  court. 
Allen  V.  Bryant,  155'  Cal.  256,  100  P. 
704.  Effect  of  written  instruments,  if 
not  controlled  by  parol  testimony,  is 
for  court.  Cotner  v.  S.,  173  Ind."  168, 
89  X.  E.  847. 

Where  evidence  of  arrest  in  another 
prosecution  was  introduced  to  affect 
accus':>d's  credibility  the  court  sliould 
by  an  instruction  limit  the  evidence 
to  that  purpose.  Caples  v.  S.  (Tex.  Cr.), 
167  S.  W.   730. 

But  where  evidence  of  bad  reputation 
is  introduced  for  another  jmrpose  tho 
court  should  charge  that  it  is  not  to 
be  considered  relative  to  the  credibility 
of  the  accused  as  a  witness.  William- 
son V.  S.  (Tex.  Cr.),  167  S.  W.  360. 
753-5  Southwestern  Co.  v.  Schmidt, 
226  U.  S.  162,  33  Sup.  Ct.  68,  57  L.  ed. 
170;  Waters  v.  Davis,  145  Fed.  912, 
76  C.  C.  A.  444;  U.  S.  v.  Post,  128  Fed. 
950;  Xelson  v.  S.  (Ala.  App.),  65  S. 
844;  Snead  r.  S.  (Ala.  App.),  61  a 
473,    152    S.    W.    161;    Wilkerson    f.    S., 

140  Ala.  165,  37  S.  265;  Brown  v.  S., 
142  Ala.  287.  38  S.  268;  Hamilton  v.  S., 
147  Ala.  no,  41  S.  940;  Olden  r.  S. 
(Ala.),  58  S.  307;  Bovle  r.  S.  (Ark.), 
161  S.  W.  1049;  Jones  c.  S.,  105  Ark. 
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698;  Bensen  r.  S.,  103  Ark.  87,  145  S. 
\V.  883;  Fouri-he  v.  R.,  etc.  Co.,  101 
Ark.  376,  142  S.  W.  520;  James  v.  S., 
94  Ark.  514,  127  S.  W.  733;  P.  i\  Tyree, 
21  Cal.  App.  701,  132  P.  784;  Frost 
r.  R.  Co.,  165  Cal.  365,  132  P.  442;  P. 
r.  Oliver,  7  Cal.  App.  GOl,  95  P.  172; 
P.  V.  Waysman,  1  Cal.  App.  240,  81  P. 
1087;  P.  V.  Luis,  158  Cal.  185,  110  P. 
580;  Nat.  F.  Co.  r.  Maccia,  25  Colo.  Ai>p. 
441,  139  P.  22;  Foster  f.  P.,  56  Colo. 
452,  139  P.  10;  Victor  v.  Smilanich,  54 
Colo.  479,  131  P.  3^2;  Le  Master  v. 
P.,  54.  Colo.  416,  131  P.  269;  Finchor 
V.  P.,  26  Colo.  169,  56  P.  902;  Lynch  r. 
P.,  33  Colo.  128,  79  P.  1015;  Boles  v. 
P.,  37  Colo.  41,  86  P.  1030;  Hurley  v. 
Ex.  Co.  (Conn.),  90  A.  932;  Brodie  v. 
Co.,  87  Conn.  363,  87  A.  798;  Schleifen- 
baum  t\  Rundhaken,  81  Conn.  623,  71 
A.  899;  Bratlley  v.  Gorham,  77  Conn. 
211.  58  A.  698;  Keatley  f.  Fraternity,  2 
Boyce  (Del.)  511,  82  A.  294;  S.'  r. 
^fassey  (Del.),  82  A.  243;  Joseph  v. 
Johnson  (Del.),  82  A.  30;  S.  v.  Stewart, 
6  Penne.  (Del.)  435,  67  A.  786;  Hamp- 
ton V.  S.,  50  Fla.  55,  49  S.  421 ;  Poadon 
r.  S.,  46  Fla.  124,  35  S.  204;  Edenfield 
r.  S.  (Ga.  App.),  81  S.  E.  253;  Powell  v. 
S.  (Ga.  App.),  81  S.  E.  254;  Lynn 
r.  S..  140  Ga.  387,  79  S.  E.  29;  Cook 
r.  S.,  13  Ga.  App.  308,  79  S.  E.  87;  Wat- 
son V.  S.,  13  Ga.  App.  181,  78  S.  E.  1014; 
Turner  v.  S.,  131  Ga.  761,  63  S.  E.  294; 
Patton  V.  S.,  117  Ga.  230,  43  S.  E.  533; 
Powell  r.  S.,  120  Ga.  181,  47  S.  E. 
563,  122  Ga.  571,  50  S.  E.  369;  Sindy 
V.  S.,  120  Ga.  202,  47  S.  E.  554;  Rob- 
inson f.  S..  128  Ga.  254,  57  S.  E.  315; 
Chandler  v.  S.,  124  Ga.  821,  53  S.  E. 
91;  Boynton  r.  S.,  11  Ga.  App.  268,  75 
S.  E.  9;  Solomon  i\  S.,  10  Ga.  App.  46'.^, 
73  S.  E.  623;  Patrick  f.  Henderson,  10 
Ga.  App.  283,  73  S.  E.  559;  Dukes  r. 
C,  10  Ga.  App.  473,  73  S.  E.  554;  P. 
V.  Harrison,  261  111.  517,  104  N.  E.  2.59; 
Rosenthal  v.  R.  Co.,  255  Til.  .552,  99 
X.  E.  672;  P.  r.  White,  251  Til.  67,  95 
X.  E  1036;  Quipg  v.  P.,  211  111.  17,  71 
X.  E.  S86;  Hauser  i'.  P.,  210  111.  253. 
71  X.  E.  416;  Gardner  r.  Co.,  142  Til. 
App.  348;  Southern  R.  Co.  r.  Limback 
CTnd.).  85  N.  E.  354;  Southern  R.  Co. 
r.  S  (Tnd.  App.),  72  N.  E.  174;  In- 
dianapolis St.  R.  Co.  V.  Johnson,  163 
Tnd.  518,  72  X.  E.  571;  Cleveland,  etc. 
Co.  r.  Harrison.  178  Ind.  324,  9S  N.  E. 
720;  Atoka  C.  &  M.  Co.  r.  Miller.  7 
Ind.  Ty.  104,  104  S.  W.  .555;  Forsvthe 
r.    Kluckhohn    (la.),    142    X.    W.    225;  ' 


Richards    r.    Watts,    147    Ta.    557,    126 
N.      W.     701;     Muridiy     v.     Hiltibridle, 
132  la.  114,  109  N.  W.  471;  Lovell,  etc. 
Co    t\  Justice,  147  Ky.  642,   144  S.  W. 
1079;  liiverpool,  etc.  Co.  v.  Wrij^ht,  158 
Ky.  290,  164  S.  W.  952;  Louisville  Ry. 
Co.   V.   Parks,   154   Ivy.   269,    157   S.  W. 
27;    Postal    Tel.    Co.    r.    Thornton,    153 
Kv.  176,  1.54  S.  W.  1100;  Shields'  Admr. 
r.    Rowland,- 151    Ky.    136,    151    S.    W. 
408;    So.    Covington    C.    St.    R.    Co.    v. 
Burns,    150    Ky.    348,    150    S.    W.    343; 
Bannon   r.  Louisville  Tr.  Co.,  150   Ky. 
401,    150   S.   W.   510;    Ruark    r.   C,   150 
Ky.  47,  150  S.  W.  5;  Chesapeake  &  0. 
R.  Co.  V.  Com.,  149  ICy.  386,  149  S.  W. 
826;  C.  &  O.  R.  Co.  r.  Howard,  143  Ky. 
218,  136  S.  W.  153;   Peacock  D.  Co.  'v. 
C,   25   Ky.  L.   R.   1778,   78   S.   W.   833; 
Mussellam  v.  R.  Co.,  31   Ky.  L.  R.  908, 
104    S.    W.    337;    Hutjhes    v.    Williams 
(Mass.),   105   N.   E.   1056;   James   r.   R. 
Co.,    213    Mass.    424,    100    N.    E.    545; 
Johnson    r.   R.    Co.    (Me.),    88   A.   988; 
Payne  v.  Union,  L.  G.,  136  Mich.  416, 
99  N.  W.  376;  Dalv  r.  Corliss,  114  Minn. 
42,    129    X.    W.    1048;    Godfrey    r.    Co., 
101  Miss.  56.5,  58  S.  534;  Willie  r.  City 
of    Browning    (Mo.    App.),    166   S.    W. 
1070;  Keeline  r.  Sealy  (Mo.),  165  S.  W. 
1088;    Wack   v.   R.   Co.,    175    Mo.   App. 
Ill,   157   S.   W.   1070;    Shelton    r.   Met- 
ropolitan   St.    Ry.    Co.,    167    Mo.    App. 
404,    157    S.   W. '493;    Byrd    r.    Vander- 
burgh,   168    Mo.    App.    112,    151    S.    W. 
184;    TTutton    V.   R.   Co.,    166    Mo.   App. 
645,   150  S.  W.   722;    Furley   r.   R.   Co., 
166  Mo.  App.  655,  150  S.  W.  .553;  Dist- 
ler  r.  R.  Co.,  163  Mo.  App.  674,  147  S. 
W.  492;  Snowden  r.  Citv  of  St.  Josei)h, 
163    Mo.    App.    667,    147    S.     W.    492; 
Butts     r.     Co.,     164     Mo.     App.     307, 
145  S.  W.  120;   Renfro  v.  Ins.  Co.,  148 
Mo.   App.   258,   129  S.   W.   444;   Hitt  v. 
Hitt.  150  Mo.  App.  631.  131  S.  W.  369; 
S.  r.  Pipkin,  221  Mo.  453.  120  S.  W.  17; 
S.    V.    Fosfl.    206    Mo.    696.    105    S.    W. 
618:   Srhioemer  r.  Co.,  204  Mo.  99.  102 
S.   W.   565;   S.    r.   Wigper.   196   Mo.   90, 
93    S.    W.    390;    S.    r.    Lortz.    1S6    Mo. 
122.    84    S.    W.   906;    St.    Victor  r.    Ed- 
wards.   155    Mo.    App.    566.    134    S.    W. 
1105;    Bowen    r.    Webb.    37    Mont.    47.^. 
97   P.   839;   Baker  r.  Co..   R6  Xeb.  227, 
125   N.   W.   587;    S.    r.   Skillmnn.   76   N. 
J.  L.   464.   70   A.   83;   Tn   re   Kindberg's 
Will.    207    X.    y.    220,    ion    X.    E.    7^9; 
Bartholdi   r.  TTickson.  136  X.  Y.  S.  92; 
Sigel  r.  American  S.  Co.,  161   App.  Div. 
54,    146    N.    Y.    S.    350;    P.    v.    Santa- 
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gata,  130  App.  Div.  223,  114  N.  Y.  S. 
321;  Walters  r.  R.  Co.,  178  N.  Y.  50,  70 
N.  E.  9S;  Williams  v.  R.  Co.,  155  X.  Y 
158.  49  N.  E.  672;  Fortune  v.  Hunt,  149 
N.  C,  358,  63  S.  E.  S2;  Oelke  v.  S. 
(Okl.  Cr.),  133  P.  1140;  Eamillard  v. 
S.  (Olda.)  Cr.),  133  P.  1132;  Ritter  v.  S. 
(Okla.  Cr.),  132  P.  913;  Williams  f.  S. 
(Okla.  Cr.),  131  P.  179;  Morgan  r. 
S.  (Okla.  Cr.),  130  P.  522;  Bavless  f.  S. 
(Okla.  Cr.),  130  P.  520;  Roberts  v.  S., 
8  Okla.  Cr.  394,  127  P.  S94;  Gilbert 
t\  «.,  8  Okla.  Cr.  329,  127  P.  889;  Fos 
ter  V.  S.,  S  Okla.  Cr.  9,  126  P.  835: 
Dcaton  t.  S.,  7  Okla.  Cr.  436,  123  P. 
701;  Bolman  r.  S.,  2  Okla.  Cr.  235,  101 
P.  135;  Mcintosh  r.  McXair,  53  Or. 
87,  9'.^  P.  74;  Coates  r.  Co.,  234  Pa. 
199,  83  A.  77;  C.  v.  Payne,  242  Pa.  334, 
89  A.  559;  Brown  v.  Co.,  239  Pa.  549, 
87  A.  11;  Sanson  v.  Co.,  239  Pa.  505,  86 
Atl.  1069;  Loeb  v.  Mellinger,  12 
Pa.  Super.  592;  Kelton  v.  Fifer,  26  Pa. 
Super.  603;  Thomas  f.  Law,  25  id.  19; 
Gibbon  i\  R.  I.  Co.  (R.  I.),  91  A.  9; 
Beebe  r.  Greene,  34  R.  I.  171,  82  A. 
796;  Sanders  v.  So.  R.,  90  S.  C.  331, 
73  S.  E.  356;  Gulf,  etc.  R.  Co.  v.  Beez- 
ley  (Tex.  Civ.),  153  S.  W.  651; 
Ross  r.  S.  (Tex.  Cr.),  159  S.  W. 
1063;  Claussen  r.  S.  (Tex.  Cr.), 
157  S.  W.  477;  Hamilton  v.  S. 
(Tex.  Cr.),  153  S.  W.  331;  Robertson 
f.  S.  (Tex.  Cr.),  150  S.  W.  893;  Snod- 
grass  r.  S.  (Tex.  Cr.),  150  S.  W.  162: 
vSn  &  K.  R.  Co.  V.  Wallace  (Tex.  Civ.), 
152  S.  W.  873;  Thompson,  etc.  Co.  v. 
Thomas  (Tex.  Civ.),  147  S.  W^  296; 
Wonldrid^e  v.  S.  (Tex.  Cr.),  146  S.  W. 
550;  Newell  r.  S.  (Tex.  Cr.),  145  S.  W. 
939;  Freeman  r.  Gvashel  (Tex.  Civ.), 
145  S.  W.  695;  Gosch  r.  Vrana  (Tex. 
Civ.),  145  S.  W.  253;  Bafrcett  r.  S. 
(Tex.  Cr.),  144  S.  W.  1136;  Oliver  r. 
S.  (Tex.  Cr.).  144  S.  W.  604;  Bost  r. 
S.,  64  Tex.  Cr.  464,  144  S.  W.  5S:i; 
Johnson  r.  S..  64  Tox.  Cr.  399.  142  S. 
W.  5.S';):  So.  Kan.  R.  Co.  r.  Butler  (Tex. 
Civ.V  131  S.  W.  240;  Williams  v.  Hen- 
nofield.  57  Tex.  Civ.  .54,  120  S.  W.  567; 
Pranks  r.  S..  48  Tex.  Cr.  211.  P7  S.  W. 
148:  Fquitnble  Soc.  r.  Kitts,  109  Va. 
105.  63  S.  E.  455;  Thoresen  r.  Lnmb. 
On..  73  Wnsh.  99.  131  P.  645,  132  P 
860;  Gibson  r.  R.  Co..  fil  Wash.  639. 
112  P.  919;  Monev  r.  R.  Co..  .59  W.qsh. 
120.  109  P.  3r>7:'  Plnttor  r.  Co..  44 
Wash.  409.  97  p.  499;  \rcGuirp  r.  R. 
Co.,  70  W.  Y.T.  539.  74  S.  E.  959;  Kee- 
nan  i\  Donahoe,  70  W.  Va.  600,  74  S. 


E.  859;  Guidinger  v.  Mfg.  Co.,  148 
Wis.  194,  134  N.  W.  404;  Bates  v.  R. 
Co.,  140  Wis.  235,  122  N.  W.  745;  Mur- 
dica  V.  S.  (Wvo.),  137  P.  574;  Starke 
r.  S.,  17  Wyo.  55,  96  P.  148. 
See  also  Lay  r.  Fuller,  178  Ala.  375, 
59  S.  609;  Smith  v.  Shadix,  5  Ala.  App. 
345,  .5^  S.  706;  Grubbs  i".  S.,  5  Ala. 
App.  49,  59  S.  350;  Stokes  f.  S.,  5  Ala. 
App.  159,  59  S.  310;  Spinks  v.  S.,  104 
Ark.  641,  149  S.  W.  54;  Donovan  r. 
Co.  (Conn.),  84  A.  288;  Bergh  v.  Spiv- 
nlsowski  (Conn.),  84  A.  329;  Le  Fevre 
r.  Crossan  (Del.),  84  A.  128;  Brown  f. 
Thavor.  212  Mass.  392,  99  N.  E.  239; 
Courtney  v.  Mfg.  Co.,  122  N.  Y.  S. 
721 ;  Brenner  v.  Long  Island  R.  Co. 
122  X.  Y.  S.  274;  Remer  r.  S., 
3  Okla.  Cr.  706,  109  P,  247;  Edgar 
r.  S.,  59  Tex.  Cr.  491,  129  S.  W.  141; 
Monev  v.  R.  Co.,  59  Wash.  120,  109 
P.  307. 

The  jury  may  reject  as  untrue  the  ex- 
culpatory parts  of  the  defendant 's  evi- 
dence, and  to  have  friven  full  credence 
to  those  parts  of  his  testimony  tendinp 
to  show  his  guilt.  .Tackson  V.  S.,  4 
Ala.  App.  199,  53  S.  231. 

It  is  only  when  the  facts  are  undis- 
puted and  when  different  minds  cannot 
draw  different  conclusions  therefrom 
that  it  becomes  the  court's  duty  to 
direct  the  verdict.  Brigham  v.  R.  Co.. 
104  Ark.  267,  149  S.  \Y.  90. 

Verdict  will  not  be  disturbed,  unless 
domonstralily  without  any  support  in 
the  testimonv.  Anderson  r.  Pub.  Ser 
vice  Corp.,  S3  N.  J.  L.  19,  83  A.  7ff^. 
Kentucky. — "It  was  formerl.v  held  that 
this  court,  where  there  was  any  evi- 
dence to  sustain  the  conviction,  was 
without  power  to  reverse  a  .iudgment 
of  conviction  in  a  criminal  case  upon 
the  absence  of  sufficient  evidence,  if 
there  were  any  evidence.  Pinpston  V. 
'Commonwealth,  127  S.  W.  493,  and 
cases  cited.  Section  291  of  the  Crim- 
inal Code  was  so  amended  in  191  *^ 
(Laws  1910,  c.  92")  as  that  the  court 
has  now  such  right  of  reversal;  but 
in  construing  the  amended  section  we 
said:  'The  credibility  of  the  witness 
is  for  the  .iury,  and  this  court  will 
not  disturb  a  verdict  because  the  .iury 
believed  one  set  of  witnesses  rather 
th.^n  another.  The  verdict  must  b'^ 
palpablv  against  the  evidence,  or  it 
cannot  be  disturbed.'  Wilson  r.  Com- 
monwealth, 140  Ky.  1,  130  S.  W.  794." 
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Chaney  v.  C,  149  Ky.  4G4,  149  S.  W. 
923, 

If  testimony  conflicting  ' '  thov  should 
ai'copt  that  tostiinoiiy  which  thoy  tliink 
under  all  the  facts  and  circumstances 
of  the  case  is  most  worthy  of  credit 
and  belief."  S.  r.  Siperella  (Del.),  *- 
A.  31.  And  see  McCartnev  r.  R.  Co.^ 
2  Boyce  (Del.)  191,  78  A.  771. 
May  reject  testimony  of  plaintiff  and 
inje^'t  that  of  defendant.  May  r.  Aus- 
ley.  102  Ark.  Ii7!>,  14.'.  S.  W.  19.1. 
Rule  applies  specially  to  dying  dec- 
larations where  discrepancies  may  be 
t)ie  result  of  faultv  recollection.  C.  v. 
MiKa.  171  Ta.  273,  33  A.  6.1;  C.  r. 
Winkelman,  12  Pa.  Super.  497,  513. 
And  see  Gurley  v.  S.,  101  Miss.  1.10, 
57  S.  565;  S.  l\  Byrd,  41  Mont.  5S5, 
111   P.  407. 

"The  jury  may  go  upon  excursions  of 
discovery  for  truth  within  the  field  of 
evidence  to  the  uttermost  boundaries 
of  reason,  not  boundaries  set  by  any 
particular  persons,  or  persons  gener- 
ally, but  such  as  rational  men  of  com- 
mon sense  niifrht  set  without  passing 
beyond  the  dividing  line  between  the 
field  of  probabilities  into  that  of  mere 
guessing  or  conjecture."  Samulski  v. 
Co.,  147  Wis.  2So,  133  N.  W.  142.  quoted 
in  ^fickuczauski  i".  Co.,  148  Wis.  153, 
1^14   X.  W.   369. 

Court  should  not  set  aside  verdict 
founded  upon  conflicting  testimony 
provided  there  is  sufficient  evidence  to 
8up])ort  it,  and  it  be  not  contrary  to 
the  overwhelming  weight  thereof. 
Whelan    r.   "R.    Co.,    70    W.   Va.   442,    74 

s.  i:.  410. 

The  appellate  court  "cannot  take  the 
confli<ting  evidence  introduced  and  the 
evidence  that  should  have  been  ad- 
mitted and  now  pass  on  the  whole  as 
jurors.  That  course  would  be  virtually 
a  denial  of  trial  bv  jury."  Painter  v. 
Long.  69  W.  Va.  705,  72  S.  E.  1092. 
"It  must  take  all  the  evidence  tending 
to  establish  the  fa<ts  against  the  ap- 
pellant and  all  reasonable  and  correct 
inferences  from  such  facts  as  are 
proven,  and,  if  from  all  this  the  ver- 
dict of  the  jury  can  be  sustained,  this 
court  is  bound  thereby,  an<l  cannot  on 
that  ground  reverse  a  judgment  of  con- 
viction." Trimble  v.  S.  (Tex.  Cr.),  145 
S.  W.  929. 

"Where  there  are  two  theories,  one 
fa^■nr.•l^ple  and  the  other  unfavorable 
to    the    accused,    and    the    unfavorable 


side  of  tho  testimonj'  would  show  a 
violation  of  tho  law,  this  court  will 
not  disturb  tho  finding  of  tho  Jury." 
.lordan  r.  S.  (Te.x.  Cr.),  146  S. 'w. 
S^l. 

Jury  not  required  to  pass  on  credibil- 
ity or  truth  of  statement  made  by  one 
subsecjuently  examined  as  witness  and 
which  are  given  in  evidence  merely  by 
way  of  contradicting  and  thereby  im- 
peaching his  credibility.  Smith  v.  S., 
]u7  Ala.  22,  34  S.  396. 
Testimony  in  conflict  with  science  and 
knowledge. — If  the  evidence  is  (dear, 
ouestion  is  for  court;  if  not,  for  jury, 
Walters  v.  K.  Co.,  178  N.  Y.  50,  70 
N.  E.  i)8. 

754-6  Sterling  r.  Cole,  12  Cal.  App. 
93,  106  P.  602;  Eafter  v.  R.  Co.,  139 
111.  App.  81;  Wormlev  v.  S.  (Tex.  Cr.), 
143  S.  W.  615. 

"From  its  nimibers,  the  mode  of  their 
selection,  and  the  fact  that  jurors  come 
from  all  classes  of  society,  they  are 
better  calculated  to  judge  motives, 
weigh  probabilities,  and  take  what  may 
be  called  a  common-sense  view  of  a 
set  of  circumstances,  involving  both 
act  and  intent,  than  any  single  man." 
Stringfellow  i\  Brazelton  (Tex.  Civ.), 
142  S.  W.  937. 

"One  need  not  have  a  character  en- 
ti'ely  above  reproach  in  order  to  be 
credible;  besides,  the  word  'credible' 
is  an  ordinary  good  English  word,  and 
needs  no  explanation  or  definition  to 
the  jury.  Douglass  v.  State,  33  S.  W. 
228,  and  cases  there  cited."  Barber 
r.  S..  64  Tex.  Cr.  96,  142  S.  W.  577. 
Knowledge  of  jurors  in  common  with 
that  of  men  generally  may  be  regard- 
ed. Denver,  etc.  R.  Co.  v.  Warring,  37 
Colo.  122.  86  P.  305. 
Not  bound  to  discredit  witness  whose 
general  re])utatiun  has  been  impeached. 
Peadon  v.  S.,  46  Fla.  124,  35  S.  204; 
E.tor  1-.  S.,  120  Ga.  543,  48  S.  E.  315; 
Sin.ly  V.  S.,  120  Ga.  202,  47  S.  E.  554. 
754-7  In  re  Meyer,  156  Fed.  432; 
Lewis  r.  Lewis,  76  Conn.  586,  57  A. 
735;  Bradley  r.  Gorham,  77  Conn.  211, 
58  A.  698;  Alexander  r.  Blackman,  26 
App.  Cas.  (D.  C.)  541;  Kennedy  »' 
Woodmen,  243  Til.  560,  90  N.  E.  1084: 
Howard  r.  R.  Co.,  32  Kv.  L.  R.  309,  10.*, 
S.  W.  932;  Giles  v.  Giles,  204  Ma.ss. 
3^3,  90  N.  E.  .595;  P.  r.  Walker,  138 
N.  Y.  329,  91  N.  E.  806;  Sharp  r.  R. 
Co.,  184  N.  Y.  100,  76  N.  E.  923;  Beck- 
er  r.   Koch,   104   N.   Y.   334,   10   N.   E. 
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70i;  Manhattan  Co.  v.  Phillips,  l.)9  N. 
\.  383,  17  N.  E.  129;  Cross  r.  Cross, 
lOS  N.  1.  628,  lo  T.  E.  333;  Dobbins 
r.  Jobbius,  141  N.  C.  210,  53  S.  E. 
870;  Siniieker  f.  E.  Co.,  6  Pa.  Super. 
:)21;  Troxell  v.  Malin,  9  Pa.  Super.  4S3; 
Appel  V.  Childress,  53  Tex.  Civ.  607, 
116  S.  W.  129;  Missouri,  etc.  K.  Co.  v. 
Harris,  45  Tex.  Civ.  542,  01  S.  W. 
"06;  Brown  V.  Sherrod,  53  Wash.  132, 
101  P.  481. 

Absence  of  direct  verbal  contradiction 
(loos  not  make  fact  undisputed.  Allis 
!•.  Hall,  76  Conn.  322,  340,  56  A.  637. 
754-8  St.  Louis  S.  R.  Co.  v.  Trotter, 
89  Ark.  273,  116  S.  W.  227;  Brethauer 
r.  Schorer,  81  Conn.  143,  70  A.  592; 
Thurston  v.  McLellan,  34  App.  Cas. 
(D  C.)  294;  Armstrong  v.  Ballew,  118 
Ga.  168,  44  S.  E.  996;  Detwiler  v.  Cox, 

120  Ga.  638,  48  S.  E.  142;  Cotner  v. 
S.,  173  Ind.  168,  89  N.  E.  847;  Nason 
r.  R.  Co.,  140  la.  533,  118  N.  W.  751; 
White  V.  Hatton  (la.),  113  N.  W.  830; 
Strong  V.  Co.,  202  ^ass.  209,  88  N.  E. 
582;    P.    V.    Mindeman,    157    IMich.    120, 

121  N.  W.  488;  Carter  v.  Henderson, 
224  Pa.  319,  73  A.  554;  Chartrand  v. 
R.  Co.,  85  S.  C.  479,  67  S.  E.  741; 
Mee  i\  Carlson,  22  S.  D.  365,  117  N.  W. 
1033;  Missouri,  etc.  R.  Co.  i\  Har- 
ris, 45  Tex.  Civ.  542,  101  S.  W. 
506;  Sovereign  Camp,  etc.  of  the 
World  V.  Jackson  (Tex.  Civ.),  138 
S.  W.  1137;  Hobart  Nat.  Bk.  r.  Ford- 
tran  (Tex.  Civ.),  122  S.  W.  413;  Ross 
r.  R.  Co.,  47  Tex.  Civ.  24,  103  S.  W. 
70S;  Gulf,  etc.  R.  Co.  r.  Baugh  (Tex. 
Civ.),  43  S.  W.  557;  International,  etc 
R.  Co.  V.  Johnson,  23  Tex.  Civ.  100, 
55  R.  W.  772;  Clopton  v.  C,  109  Va. 
813,  63  S.  E.  1022  (if  witness  not  dis- 
interested). 

Contra  if  fact  testified  to  by  interested 
witness  is  one  which  opposing  party 
is  alilc  to  contradict  and  does  not.  Snii 
Antonio  i\  Rollins  (Tex.  Civ.).  127  S. 
W.  1166.  Cnmp.  Brown  r.  Johnson,  132 
Ky.  70,  llfi  S.  W.  273;  Elkins  r.  Coal 
Co.  (Ky  ),  115  S.  W.  203. 
■Unreasonable  and  incredible  evidence 
not  necessarily  received  as  a  suHicient 
basis  for  a  legal  .iudgment,  simjily  be- 
cause it  is  not  contradicted  by  direct 
and  positive  testimonv.  Hughes  v. 
Ifiiglics,  109  "Nre.  564,  84  A.  647. 
"The  trial  court  was  not  compelled 
tn  accept  that  testimony,  but  had  the 
right,  as  it  seems  was  done,  to  give 
preference    and    credence    to    the    testi 


monv  "submitted  bj-  defendant."  Bai- 
lev  V.  Dillard  (Tex.  Civ.),  147  S.  W. 
1 1 05. 

In  a  suit  upon  an  indorsement  of  a 
note  where  defendant  claimed  procure- 
ment by  fraud,  and  the  burden  of 
proving  good  faith  was  therefore  upon 
plaintiff,  who  offered  its  cashier  to  tes- 
tify the  court  directed  verdict  for 
plaintiff.  "In  directing  a  verdict  for 
the  plaintiff,  the  court,  in  effect,  in- 
structed the  .I'ury  that  they  must  be- 
lieve that  witness,  and  evidently,  as 
we  gather  from  the  opinion  refusing  a 
new  trial,  relied  as  authority  for  this 
instruction  upon  Lonzer  v.  Lehigh  Val- 
ley R.  R.  Co.,  196  Pa.  610,  46  Atl. 
937.  We  have  many  times  said  that, 
when  the  establishment  of  a  question 
of  fact  depends  upon  oral  testimony, 
the  credibility  of  the  witness  or  wit- 
nesses is  for  the  .jury  alone,  and  it  is 
their  exclusive  province  to  determine 
whether  from  such  testimony  the  fact 
in  dispute  has  been  estal)lished. 
Grambs  v.  Lynch,  23  Wkly.  Notes  <^'as. 
376;  Harlow  r.  Borough  of  Homestead, 
194  Pa.  57,  45  Atl.  87;  Bartlett  r. 
Rothschild,  214  Pa.  421,  63  Atl.  1030; 
Fry  r.  National  Glass  Co.,  21^  Pa.  514, 
69  Atl.  56.  There  is  nothing  in  the 
case  before  us  to  take  it  out  of  the 
foregoing  rule.  What  was  said  in  Lon- 
ger V.  R.  R.  Co.  seems,  and  especially 
of  late,  to  be  misunderstood.  All  that 
was  there  decided  was  that  when  tes- 
timony not  in  itself  improbable  is  not 
at  variance  with  any  proved  or  admit- 
ted facts,  or  with  ordinary  experience, 
and  comes  from  a  witness  whose  can- 
dor there  is  no  apparent  ground  for 
doiibting,  a  .jury  will  not  be  permitted 
to  indulge  in  a  capricious  disbelief  of 
such  testimony.  By  'candor'  the 
learned  jiistice  who  wrote  the  opinion 
unquestionably  meant  'credibility,'  and 
the  credibility  of  a  witness  is  always 
more  or  less  affected  by  his  interest 
in  the  matter  in  controversy.  In  tho 
jMesent  case  a  fair  inference  to  have 
been  drawn  by  the  .iury  was  that  the 
cashier  of  the  bank  was  very  much 
interested  in  the  result  of  the  suit." 
Second  Nat.  Bk.  v.  Hoffman,  229  Pa. 
429,  78  A.  1002. 

755-9  Hicklin  r.  Ty.,  9  Ariz.  184,  80 
P.  340;  Alexander  v.  Blackman,  26  App. 
Cas.  (D.  C.)  .541;  Georgia  S.  &  F.  R. 
Co.  t\  Walker,  5  Ga.  App.  155,  62  S.  E. 
720;    Yeager    r.    R.    Co.,    148    la.    231, 
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123  X.  W.  971;  R,.:ivos  r.  Riikor,  33  Ky. 
L.  R.  100  J,  112  8.  W.  ()09;  Mc("arthv 
r.  R.  Co.,  20S  Mass.  512,  94  N.  K 
749;  O 'Kelly  r.  R.  Co..  91  Miss.  03", 
47  S,  600;  liowon  r.  Wehh,  37  >ront. 
479,  97  P.  S39;  Harris  v.  Barrott.  7." 
N.  J.  Eq.  3S6,  72  A.  3.30;  GomLort  r. 
R.  Co.,  19.")  X.  Y.  273,  SS  X.  K.  3S2; 
Voorhees  r.  I'npor,  142  App.  Div.  ."4.'5, 
127  X.  Y.  S.  11;  Danko  r.  R.  Co., 
230  Pa.  295,  79  A.  511;  Socond  Xat. 
Bk.  r.  Thompson,  44  T*a.  Su|)or.  210,- 
Srmirkcr  r.  R.  Co.,  0  Pa.  Super.  521; 
Xorfolk  &  W.  R.  Co.  r.  llolines.  109 
A'a.  407,  r>4  S.  E.  46;  Present  r.  Mills, 
51  Wash.  1S;7,  ^^  P.  32s\ 
May  lielieve  part  aud  reject  part. 
(Jravsoiiia-Xashville  Lumb.  Co.  r.  Car- 
roll, 102  Ark.  400,  144  S.  W.  51'J. 
A  party. — "Generally,  the  credibility 
of  a  witness,  who  is  a  party  to  the 
action,  and  therefore  interested  in  its 
result,  is  for  the  ,inry;  but  tliis  rule, 
being  founded  in  reason,  is  not  an  ab- 
solute and  inflexilile  one.  .  .  Where, 
however,  the  evidence  of  a  party  to 
the  action  is  not  contradicteil  by  direct 
evidence,  nor  by  any  lej^'itimatc  infer- 
ences from  the  evidence,  and  it  is  not 
opposed  to  the  probabilities,  nor,  in  its 
nature,  surprising  or  suspicious,  there 
is  no  reason  for  denying  to  it  conclu- 
siAeness. "  Eisenberg  r.  Lefkowitz,  142- 
App.  Div.  569,  127  X^  Y.  S.  595,  quot. 
Hull  V.  Littauer,  162  X.  Y.  509,  57  X. 
E.  102.  Sec  also  Second  Xat.  Bk.  v. 
Weston.  172  X.  Y.  250,  64  XT.  E.  949. 
Through  interpreter. — "The  jury  could 
have  found  liim  to  be  an  ignorant  and 
unintelligent  man,  and  that  it  was  for 
them  to  determine  the  effect  of  any 
inconsistencies  in  what  he  said,  espe- 
cially in  his  oross-exatnination.  and  to 
penetrate  his  meaning  viiere  that  was 
obscure."  Mercier  r.  Boott  "Nrills.  212 
Mass.  15.  9R  X\  E.  581,  cit.  many  Mas- 
pnchTiF;f>tts  cases. 

755-11  Hvdrick  r.  S.,  103  Ark.  4, 
145   S.  W.  542. 

Confession  may  be  believed  in  part 
oiilv.  S.  p.  Powell,  5  Penno.  (Del.) 
24."  01    A.  966. 

The  jury  hear  and  see  the  witnesses, 
and  have  a  ver\'  much  bettor  oppor- 
tunity of  judging  of  their  truthfulness 
than  any  court  can  have  from  a  mere 
transcript  in  writinsr  of  that  tcstimonv. 
Crawford  r.  S.  (Tex.  Cr.").  147  S.  W. 
229. 
755-12     Agreement  as   to   main   fact 


thoiigli     diversity     in     details.       Chesa 
I'oake,    etc.    ("o.    r.    Magowau,    117    Kv. 
4  22,   144  S.  W.  80. 

755-115  Walker  v.  Warner,  31  App. 
r.Ms.  (D.  C.)  70;  Georgia,  etc.  Co.  V. 
Cocke,  137  Ga.  720,  74  S.  E.  244; 
Hughes  f.  Ferriman,  119  111.  App.  169. 
Irregularity  in  taking  deposition,  not 
cauHo  for  attarking  credibility  of  de- 
jionent.  Tavlor  r.  McClintock,  87  Ark. 
243,  112  S.  W.  405. 

755-1-1  Jackson  i\  S.  (Ala.),  57  S. 
5!)t;  Tallev  r.  S.  (Ala.),  57  S.  445; 
Patton  V.  S.,  156  Ala.  23,  46  S.  862; 
St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Ramsav, 
90  Ark.  37,  131  S.  W.  44;  McCullougb 
V.  S.,  10  Ga.  App.  403,  73  S.  E.  540; 
Lauth  r.  Co.,  244  HI.  244,  91  N.  E. 
431;  Lar.son  r.  Glos,  235  111.  584,  85 
X^.  E.  926;  McFadden  r.  R.  Co.,  149 
HI.  App.  29.S;  White  r.  Hatton  (la.), 
113  X.  W.  830;  Flaherty  r.  R.  Co.,  42 
Mont.  89,  111  P.  34 S;  Kavana-zh  r. 
Wilson,  70  N.  Y.  177;  Stecnburgh  V 
McRorie,  60  Misc. '510,  113  X.  Y.  S. 
111*^;  Grand  Fraternitv  V.  Melton,  102 
Tex.  3n.),  117  S.  W.  788. 
Verdicts  must  rest  upon  probabilities, 
not  upon  possibilities.  Samulski  r. 
:\rcnasha  P.  Co.,  147  Wis.  285,  133  X. 
AV.   112. 

Unlmpeached  and  corroborated  testi- 
mony ought  not  to  be  disregarded. 
Johnson  r.  Johnson,  81  Xeb.  60,  115 
X.   W.   323. 

755-15  Evidence  must  not  be  dis- 
regarded for  speculative  and  unfound- 
ed reasons.  Steber  r.  R.  Co.,  139  Wis. 
10,  120  N.  W.  502. 

Unsworn  statement  of  accused,  made 
to  jur^',  may  be  accepted  as  true, 
though  testimony  to  contrary  givea 
Hendrix  r.  S.,  5  Ga.  App.  81 9,' 63  S.  E. 
939;  Taylor  v.  S.,  132  Ga.  235,  63  S.  E. 
1116. 

Witness  cannot  testify  of  credibility 
of  other  witnesses.  Davis  v.  Collins, 
no  S.  C.  400.  48  S.  E.  469. 
755-ie  Sterling  r.  Cole,  12  Cal.  App. 
93,  100  P.  602;  C.  r.  Winkelman,  12 
Pa.  Super.  497,  513;  St.  Louis,  etc.  R. 
Co.  r.  Sproule.  45  Tex.  Civ.  615,  101 
S.  W.  268.  Contra  in  divorce  suits. 
Williams  r.  Williams,  136  Ky.  71,  123 
S.  W.  337. 

No  presumption  witness  has  testified 
tn  the  t'ljth  niaiiser  r.  P..  210  111.  253. 
71  X.  E  416):  neither  does  law  pre- 
mm.e  periurv.  Bleich  v.  P.,  227  111.  80, 
81  X.  E.  36. 
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756-18     P.  V.  O'Brien.  13o  App.  Div. 
85,  119  N.  Y.  S.  788. 
756-19    Stalks  v.  Schlensky,  128  111. 
Aw.  1. 

Inquiry  as  to  religious  faith,  iin]iroper 
Ihi.l;  Louisville  ic  N.  R.  Co.  r.  Maves. 
26  Ky.  L.  R.  197,  SO  S.  W.  1096;  Bush 
r.  C,  80  Ky.  244;  AMiite  v.  C,  36 
Kv.  180,  28  S.  W.  340;  P.  v.  Most,  123 
N.  Y.  108,  27  N.  E.  970;  Brink  v. 
Stratton,  176  N.  Y.  150,  68  N.  E.  148; 
Perry  V.  C,  3  Gratt.  (Va.)  602.  Contra, 
but  a  witness'  bolief  must  be  shown  by 
his  previous  voluntary  statements.  Ho 
cannot  be  required  to  ilivulge  it. 
Searcy  v.  Miller,  57  Ta.  613,  10  N.  W. 
912.  Proof  (leceasefl  was  a  material- 
i.st  is  coinpetent  to  affect  weight  of  his 
(Ivii)fr  declarations.  S.  i\  Elliott,  45 
l.a.  4<6. 

Evidence  as  to  characteristics  of  race 
to  which  witness  belongs,  inadmissible. 
S.  r.  Lem  Woon,  57  Or.  482,  107  P. 
974. 

757-22  P.  V.  Enright,  256  111.  221, 
9'.^  N.  E.  936;  Thaver  v.  Bovle,  30  Me. 
475;  Hoitt  r.  Moiilton,  21  X.  IT.  5S6; 
Coleman  i\  R.  Co.,  138  N.  C.  351,  50 
S.  E.  690. 

See  Equitable  Powder  Mfg.  Co.  V.  R. 
Co.,  105  Ark.  697,  150  S.  W.  1028. 
lutoxication  of  witness  on  occasion  of 
whi(  h  he  testifies  affects  credibility. 
Armour  Co.  r.  Skene,  153  Fed.  24],  82 
C.  C.  A.  385;  Morris  r.  S.  (Ala.),  39 
8.  60S;  :Nriller  V.  P.,  216  Til.  309,  74  X. 
E.  743;  Pittsburgh,  etc.  R.  Co.  r.  O 'Con- 
ner, 171  Tnd.  686,  85  N.  E.  969;  S.  i: 
Se.iours,  113  La.  676,  37  S.  599;  S.  r. 
Pemberton,  39  Mont.  530,  104  P.  556; 
Bliss  r.  Beck,  80  Xeb.  290,  114  N.  W. 
162;  Willis  r.  S.,  43  Xeb.  102,  61  X.  W. 
254;  S.  r.  McCormick,  56  Wash.  469, 
lO.'i  P.  1037;  Schneider  r.  R.  To.,  47 
Wash.  45,  91  P.  565;  Fink  r.  Thomas, 
66  W.  Va.  487,  66  S.  E.  650.  .Tudicial 
notice  taken  of  fact  intoxication  pro- 
ductive of  condition  impairing  credi- 
bility. An.lerson  r.  Co.,  78  X.  J.  L. 
285,  73   A.   S40. 

Witness  may  be  cross-examined  as  to 
his  use  of  morphine  to  show  that  when 
he  is  testifying  he  is  umler  the  influ- 
ence of  thp  druir.  Wilson  r.  V.  S.,  232 
U.  S.  563,  34  Sup.  Ct.  347. 
757-24  Williams  v.  U.  S..  6  Tnd.  Ty. 
1.  89  p.  w.  331. 

757-25     Evidence  admissible  to  show 
that   witness   used    cocaine    to    such    an 


moral  sensibilities.  Anderson  r.  S. 
(Tex.  Cr.),  144  S.  W.  281. 
757-26  Gallant  r.  S.,  167  Ala.  60,  52 
S.  73.0;  Winn  r.  Woodmen,  138  Mo. 
App.  701,  119  S.  W.  536.  See  Gordon 
i\  Gilmore,  141  Ga.  347,  80  S.  E.  1007; 
S.  r.  Swartz,  87  Kan.  852,  126  P.  1091; 
Left  Fork  C.  Co.  r.  Owen's  Admx.,  155 
Ky.  212,  159  S.  W.  7.'>3. 
The  condition  of  the  mind  of  a  witness 
is  always  a  matter  of  inquiry,  as  af- 
fecting credibility,  when  he  is  under 
the  influence  of  intoxicants.  Wallace 
r.  S.  (Tex.  Cr.),  145  S.  W.  925. 
That  witness  was  drinking  a  short 
time  before  the  crime  mav  be  shown. 
Rogers  v.  S.  (Okla.  Cr.),'l31  P.  941. 
758-28  Culbert  f.  Wilmington  &  P. 
Traction  Co.  (Del.),  82  A.  lOSl;  Idaho 
y\.  Co.  V.  Kalanquin,  8  Ida.  101,  66  P. 
933;  Parkin  v.  R.  Co.,  149  111.  App. 
421;  Sargent  f.  Brotherhood,  148  la. 
600,  127  X.  W.  52. 

Rule  not  absolute. — Chicago,  etc.  R 
Co.  V.  :\rcDonough,  161  Fed.  657,  88  C. 
C.  A.  517. 

Negative  evidence  aiot  to  be  disre- 
garded.— It  is  error  to  charge  positive 
testimony  is  weightier  than  negative 
if  one  of  the  parties  relies  almost  en- 
tirely on  the  latter,  unless  it  is  also 
charged  credibilitv  of  witnesses  be  con- 
sidered. Cowart  V.  S.,  120  Ga.  510,  43 
S.  E.  198;  Southern  R.  Co.  r.  O 'Bryan, 
115  Ga.  659,  42  S.  E.  42;  Atlantic,  etc. 
R.  Co.  r.  O'Xeill,  127  Ga.  68.5,  56  S.  E 
986;  Warrick  V.  S.,  125  Ga.  133,  53 
S.  E.  1027. 

See  Ware  r.  House  (Ga.).  81  S.  E.  118. 
759-31  Bruder  v.  S.  (Ark.),  161  S. 
W.  ItKiT;  King  r.  S.,  106  Ark.  160, 
152  S.  W.  990;  Georgia  S.  &  F.  R.  Co. 
V.  Ransom,  5  Ga.  App.  740,  63  S.  E.  525 
(couipetent  to  show  witness  married 
and  has  grown  dauirhters);  Mussellam 
r.  R.  Co.,  31  Ky.  L.  R.  908.  104  S.  W. 
337;  Tetrick  r.  Kansas,  128  Mo.  App. 
355,  107  S.  W.  418;  Sexton  r.  S.,  48 
Tex.  Cr.  497.  88  S.  W.  348;  Bennett 
r.  Co.,  56  Wash.  407,  105  P.  825.  Wit- 
ness may  be  asked  concerning  his  oc- 
cupation if  it  be  a  disgraceful  or 
vicious  one;  but,  it  seems,  not  other- 
wi«!e.  Atchison,  etc.  R.  Co.  r.  Keller, 
33  Tex.  Civ.  358,  76  S.  W.  801. 
759-32  Character  of  witness  for 
truth  and  veracity  cannot  be  .shown 
by  his  testimony.  Glass  r.  S.,  147  Ala. 
50.    41    S.    727.      X'either    can    witness 
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own  anil  another  witness'  reputation. 
Newman  r.  C,  28  Ky.  L.  li.  81,  S'^ 
S.  W.  10S9.  Nor  as  to  whether  another 
witness  mistaken  in  his  testimony.  Bra- 
ham  r.  S.,  143  Ala.  28,  38  8.  ;U<»;  Taj-e 
r.  S.,  SS  Ark.  237,  114  S.  W.  248.  lie 
may,  on  reexamination  allirm  truth  of 
previous  testimony.  Smitli  r.  S.,  52 
Tex.  C'r.  344,  KHi  S.  W.  1101.  Comp. 
Wright  r.  8.,  149  Ala.  2S,  43  S.  57o. 

759-3;J  S.  r.  Blackburn,  136  la.  743, 
lU  N.  W.  531;  Lane  r.  C,  134  Ky. 
519,  121  S.  W.  486;  S.  r.  Caron,  US 
La.  349,  42  S.  300;  Finlen  r.  Ileinze, 
32  Mont.  354,  SO  P.  918;  P.  r.  Casi-onc, 
ISo  N.  Y.  317,  78  N.  E.  287;  Irvine  r. 
S.  (Okla.  Cr.),  133  P.  259;  Mysgraves 
V.  S.,  3  Okla.  Cr.  421,  106  P.  544  (so 
far  as  voluntary  acts  of  witness  con- 
cerned); U.  S.  r.  Cata.jan,  5  Phil.  Isl. 
136;  S.  r.  Sysinger,  25  S.  D.  110,  125 
N.  W.  879  (change  of  name) ;  Wilson 
V.  S.  (Tex.  Cr.),  160  S.  W.  967  (cit. 
Encvc.  of  Ev.) ;  S.  v.  Columbus,  74 
Wash.  290,  133  P.  455;  Grant  r.  Co., 
47  Wash.  112,  91  P.  553.  See  vol.  7, 
p.  177,  n  41. 

Ancient  history. — "One  of  appellant's 
witnesses,  on  cross-examination,  over 
ai>pellant'3  objection,  was  forced  to 
testify  that  something  like  fifteen  or 
twenty  years  ago  he  was  sent  to  the 
penitentiary  for  two  years.  This  mat- 
ter is  made  clear  by  proper  bill  of  ex- 
ceptions. This  was  error.  The  time 
is  too  remote.  This  question  has  been 
frequentlv  before  this  court.  White  v- 
State,  57'  Tex.  Cr.  R.  196,  122  S.  W. 
391;  Brown  v.  State,  56  Tex.  Cr.  R. 
389,  120  S.  W.  444;  Hanks  i\  State, 
55  Tex.  Cr.  R.  451,  117  S.  W.  150; 
Gardner  v.  State,  55  Tex.  Cr.  R.  400, 
117  S.  W.  148;  Bogus  i:  State,  55  Tex. 
Cr.  R.  126,  114  S.  W.  823,  131  Am. 
St.  Rep.  804;  Winn  v.  State,  54  Tex. 
Cr.  R.  538,  113  S.  ^V.  918;  Casey  r. 
State,  50  Tex.  Cr.  R.  392,  97  S.  W. 
496."  Spiller  r.  S.,  61  Tex.  Cr.  555, 
135  S.  W\  549. 

Inquiry  limited  to  character  for  truth 
and  veracity. — Baker  /'.  8.,  51  Fla.  1, 
40  S.  67?.;  Dungan  v.  S.,  135  Wis.  151, 
115  N.  \V.  350;  Missouri,  etc.  R.  Co.  f. 
Dumas  (Tex.  Civ.),  93  S.  W.  493, 
Inquiry  as  to  a  witness'  character  for 
v«iarity  need  not  be  liniitfd  to  recent- 
ly acquired  place  of  residence.  Lake 
Co.  V.  Lewis,  29  Tnd.  App.  164,  64  N. 
E.  35;  Gemmill  v.  S.,  16  Ind.  App.  15  4. 


43  N.  E.  309;  Craft  v.  Barron,  28  Ky. 
L.  R.  9S,  S8  S.  W.  1099. 
Bad  moral  character  at  time  of  tes- 
tifying tends  to  discredit  witness,  re- 
gardless of  how  it  was  brought  about. 
S.  r.  Ilaupt,  126  la.  152,  lUl  N.  W. 
739;  S.  r.  Blackburn,  136  la.  743,  114 
N.  W.  531.  Cdiitra,  Price  v.  Wakeham, 
4S  Tex.  Civ.  339.  107  S.  W^  132. 
Credibility  of  affiants  may  be  ascer- 
tained bv  their  examination  in  court. 
White  r*  S.,  83  Ark.  36,  102  S.  W. 
71.1. 

Extent  of  turpitude. — Not  only  fact 
character  of  witness  is  bad  may  be 
shown,  but  degree  of  turpitude  it  has 
reached.  Neace  v.  C,  23  Kv.  L.  R. 
125,  62  S.  W^  733. 

Reputation  of  accused  for  doing  like 
arts  as  tiiat  for  wiiich  he  is  on  trial, 
may  be  shown.  S.  r.  Oliphant,  128  Mo. 
App.  252,  107  S.  W.  32. 
Fact  of  being  under  surveillance  of 
oflicers  while  doing  business  may  be 
pthown.  S.  r.  Nergaard,  124  Wis.  414, 
1(12  N.  W.  899. 

Whereabouts  of  witness  when  arrested 
and  wliat  he  was  tlicn  doing  may  bo 
shown.  S.  l\  Cornelius,  118  La.  146, 
42  S.  754. 

Association  of  witness  cannot  be 
I>ro\eii.  Miller  V.  Ty.,  149  Fed.  333, 
33S,  79  C.  C.  A.  208;  Price  f.  Wake- 
ham,  4S  Tex.  Civ.  339,  107  S.  W.  132. 
Mental  conditions  of  witness  to  be  re- 
garded. Pij.er  r.  R.,  75  N.  H.  228,  72 
A.  1024.  But  evidence  of  proceedings 
six  years  before  is  too  remote.  Hicks 
r.  S.,  165  Ind.  440,  75  N.  E.  641.  Con- 
finement in  insane  hospital  for  months 
about  time  in  question,  relevant.  In 
ro  Farkash,  S  O.  N.  P.  (N.  S.)  137. 
Reputation  for  violence  and  turbulence 
not  material.  Dolan  r.  S.,  81  Ala.  11, 
1  S.  707;  S.  r.  Beckner,  194  Mo.  281, 
01   S.  W.  892. 

760-34  Crawford  v.  U.  S.,  212  U.  3. 
183;  Dimmick  v.  U.  S.,  135  Fed.  257, 
70  C.  C.  A.  141;  Ball  v.  V.  S.,  147  Fed. 
32,  78  C.  C.  A.  120;  Gordon  f.  S.,  140 
Ala.  29,  36  S.  1009;  Boyd  l\  S.,  15n 
Ala.  101,  43  vS.  204;  Leonard  v.  S.,  106 
Ark.  443,  153  S.  W.  .593;  Carr  r.  S., 
81  Ark.  589,  99  S.  W.  831;  Hayes  r. 
S..  126  Ga.  95,  54  S.  E.  80'.^;  O'Donnell 
r.  P.,  110  111.  App.  250  (under  statute); 
Clifford  r.  Co.,  232  111.  150,  83  N.  E. 
448;  S.  r.  Greenburg,  59  Kan.  404,  53 
P.  01;  S.  V.  Roupetz,  73  Kan.  663,  85 
P.  778;  McCreary  v.  Co.,  158  Ky.  612, 
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165  S.  W.  981;   Rosenberger   r.   Rosen- 
berger,  150   Ky.   803,   150   S.   W.   1023; 
Watson  V.  Kentucky,  etc.  Co.,  137  Ky. 
619,   129   S.   W.    341;    Henderson   v.   C, 
28   Kv.  L.  R.   1212,  91   S.  W.   1141;    S. 
f.    Clark,    117    La.    920,    42    S.    425;    S. 
r.    Barrett,    117    La.    1086,    42    S.    513; 
S.  V.  Knowles,  98  Me.  429,  59  A.  588; 
Richardson    v.   S.,   103    Md.   112,   63   A. 
317;  C.  v.  Walsh,  196  Mass.  369,  82  N. 
E.  19;   P.  V.  De  Camp,   146  Mich.  533, 
103   N.  W.   1347;   Dodds   v.  S.    (Miss.), 
45  S.  863;  S.  v.  Kennedy,  207  Mo.  528, 
106  S.  W.  57;   S.  v.  Oliphant,  128  Mo. 
App.  252,  107   S.  W.  32;    S.  v.  Forsha, 
190  Mo.  296,  88  S.  W.  746;   S.  v.  Bar- 
rington,    198    Mo.    23,    95    S.    W.    235; 
S.    r.    Lawrence,    28    Xev.    440,    82.   P. 
614;   S.  v.  Mount,  73   N.  J.  L.  582,  64 
A.  124;  S.  v.  Henson,  66  N.  J.  L.  601, 
50  A   468;  P.  v.  Cascone,  185  N.  Y.  317, 
334,  78  N.  E.  287;   Coleman  v.  R.  Co., 
138  N.  C.  351,  50  S.  E.  690;  Cannon  v. 
Tv.,  1   Okla.  Cr.   600,  99  P.   622;   C.  v. 
Barry,  8  Pa.  C.  C.  216;  S.  v.  Babcock, 
25  R.  I.  224,  55  A.  685;   S.   v.  Moody, 
94   S.   C.    26,    77   S.    E.    713;    Thompson 
r.  S.   CTex.   Cr.),   150  S.  W\  181;    (See 
Burnett    &    S.    (Tex.    Cr.),    165    S.    W. 
5S1);    Choice    v.    S.,    54    Tex.    Cr.    517, 
114  S.  W.  132  (name  of  person  wronged 
by    witness    cannot    be    given) ;    "Webb 
r.   S.,  47   Tex.   Cr.   305,   83   S.   W.   394; 
Wormlev   v.    S.    (Tex.    Cr.),    143    S.    W. 
615;   Sexton   V.  S.,  48   Tex.  Cr.  497,  88 
S.  W.  348;   Sue  V.  S.,  52  Tex.  Cr.  122, 
105  S.  W.  804;  Williams  v.  S.,  51  Tex. 
Cr.    361,    102    S.    W'.    1134;    Dungan    r 
8..  135  Wis.  151,  115  N.   W.  350;    Col- 
bert   t\    S.,    125    Wis.    423,    104    N.    W^ 
61;  Koch  V.  S.,  126  Wis.  470,  106  N.  W. 
S.*?!;    Eads  v.   S.,   17   Wyo.   490,   101    P. 
946. 

Bee  vol.  7,  p.  173,  n.  35,  and  supjilcmont 
thereto. 

On  a  trial  for  abortion,  the  prosecuting 
Witness  had  testified  that  she  had  been 
married  for  about  a  month,  and  it  ap- 
peared that  she  had  been  pregnant  for 
about  three  months.  The  defendant  on 
cross-examination  asked  her  who  was 
the  father  of  the  child,  and  also  to 
state  whether  or  not  any  other  man 
than  her  husband  was  the  father  of  the 
child.  The  court  sustained  an  objec- 
tion to  these  questions,  and  we  think 
rightly.  The  relevant  issue  in  respect 
of  her  pregnancy  was  the  fact  of  her 
being  with  child,  and  it  was  immaterial 
who  was  the  father.     If  the  questions 


were  asked  to  degrade  her,  they  would 
be  equally  inadmissible.  P.  v.  Wah 
King,  15  Cal.  App.  195,  114  P.  416. 
Though  that  a  witness  is  an  habitual 
drunkard  may  be  shown  by  way  of  im- 
peachment (S.  v.  Grant,  79  Mo.  113, 
49  Am.  Rep.  218),  it  is  not  error  to 
refuse  an  instruction  calling  the  jury's 
attention  to  that  fact  when  they  have 
been  instructed  as  to  the  credibility 
of  any  witness  and  told  that  they 
could  take  his  character  into  consid- 
eration. S.  V.  Wright,  152  Mo.  App. 
510,  133  S.  W.  664. 

Occupation  and  companions  may  be 
shown  where  they  indicate  a  want  of 
moral  character.  Crawford  r.  Fergu- 
son, 5  Okla.  Cr.  377,  115  P.  278. 
Rule  applies  to  accused  who  testifies 
in  his  own  behalf.  C.  r.  Walsh,  196 
Mass.  369,  82  X.  E.  19;  Williams  v, 
'S.,  87  Miss.  373,  39  S.  1006;  S.  V. 
Spivey,  1^1  Mo.  87,  90  S.  W.  81;  S. 
V.  Barrington,  198  Mo.  23,  95  S.  W. 
235;  Ferguson  v.  S.,  72  Neb.  350,  100 
N.  W.  800;  S.  V.  Lawrence,  28  Nev. 
440,  82  P.  614;  S.  v.  Mount,  73  N.  J. 
L.  582,  64  A.  124;  C.  v.  Barrv,  8  Pa. 
C.  C.  216;  Brown  r,  S.  (Tex.  Cr.),  148 
S.  W.  808;  Dungan  v.  S.,  135  Wis. 
151,  115  N.  W.  350. 

Discretion  of  court. — Such  evidence 
should  rarely  be  admitted;  though 
court's  discretion  not  lightlv  interfered 
with.  S.  r.  Hill,  52  W.  Va.  296,  43 
S.  E.  160. 

Rule  applies  to  proceedings  to  disbar 
attornev.  Lansing  v.  R.  Co.,  143  Mich. 
48,  106  N.  W.  692. 

Prosecutions  under  municipal  ordi- 
nances arc  not  criminal  actions.  A  con- 
viction thereunder  is  not  conviction  of 
a  crime  under  Oregon  statute  (L.  O. 
L.,  $863),  providing  the  manner  of  im- 
peaching a  witness.  S.  r.  Crawford,  58 
Ore.  116,  113  P.  440,  cit.  Coble  r.  S.,  31 
O.  St.  130;  Koch  i\  S.,  126  Wis.  470, 
106  X.  W.  531,  3  L.  R.  A.  (X.  S.)  1086. 
Particulars  of  offense  not  provable.  S. 
r.  Mount,  73  X.  .1.  L.  5S2,  64  A.  124. 
Several  felonies. — Witness  may  be 
asked  concerning  all  felonies  of  which 
he  has  been  convicted.  P.  v.  Kellv, 
146  Cal.  119,  79  P.  846. 
Previous  conviction  of  accused  cannot 
be  shown  on  cross-examination  of  wife 
to  affect  her  cretlibilitv.  S.  v.  Eder, 
36  Wflsh.  4S2.  78  P.  1023. 
In  federal  courts  it  is  proper  to  show 
conviction    for    grave    offense    of    less 
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grade  than  felony.     Diraniiek   r.  U.  S., 
3  35   Fed.   2o7,    70    G.   C.   A.   141.     It  is 
discretionary  with   court  to  permit  de- 
fendant   to    be    asked    if   he    has    been 
confined  in  state  prison.    Lang  v.  U.  S., 
133  Fed.  201,  G6  C.  C.  A.  255. 
Decisions  in  various  states  are   given 
below:     In  Alabama  only  conviction  of 
infamous    crime    can    be    shown.      Wil- 
liams   V.    S.,    144    Ala.    14,    40    S.    405; 
Wilkerson    v.    S.,    140    Ala.    165,    37    S. 
2(55;    Gordon   v.  S.,   140   Ala.   29,   36   S. 
1009.       Statutory    felony    is    included. 
Fuller  ?;.  S.,  147  Ala.  35,  41  S.  774.     In 
Alaska  conviction  of  misdemeanor  mav 
be  shown.     Ball  v.  U,  S.,   147  Fed.  32, 
77    C.    C.   A.    126.      In    California    only 
conviction    of    felony    can    be    shown. 
Kennedy    v.    Lee,    147    Cal.    590,    82    P. 
257.     In  Connecticut  acts  must  be  lim- 
ited  to   such   as   indicate   lack   of   ver- 
acity.    Spiro  V.   Nitkin,   72    Conn.    202, 
44    A.    13;    Dore   v.   Babcock,    74    Conn. 
425,  50  A.  1016;  Smith  v.  Brockett,  69 
Conn.    492,    3S    A.    57;    Shailer   v.    Bul- 
lock, 78  Conn.  65,  61  A.  65.     In  Illinois 
the  conviction  must  be  for  such  crime 
as,  at  commpn  law,  excluded  convicted 
person  from  being  witness.     Pioneer  F 
P.    Co.    v.    Clifford,    125    111.    App.    352; 
McLain  v.  Chicago,  127  id.  489.     In  the 
late  Indian  Territory  conviction  of  lar- 
ceny  might  be  shown.     McCoy  v.  U.  S., 
6   Ind.    ry.    415,    98    S.   W.    144;    Oxier 
''.  U.  S.,  1  Ind.  Ty.  85,  38  S.  W.  331. 
In  Kentucky  only  conviction  of  felony 
may  be  shown.     Britton   v.   C,  29   Ky. 
L.  E..  857,  96  S.  W.  556;  Farmer  v.  C., 
28  Ky.  L.  E.  1168,  91  S.  W.  682;  Hen- 
derson   V.    C,   supra;    "Welch   v.   C,    110 
Ky.   105,  60  S.  W.  948,  64  S.  W.   262; 
C.  V.  Welch,  111  Ky.  530,  63  S.  W.  984. 
In  Maryland  it  is  competent  to  prove 
orally    conviction    of    witness    for    fast 
driving  on   the   occasion   which    caused 
the   litigation,    evidence   as   to    rate    of 
speed    being   conflicting.      Mattinglv   r. 
Montgomery,  106   Md.  461,  68  A.   205; 
McLaughlin  v.  Mencke,  80  Md.  83,  30 
A.    603.      In    criminal    cases    only    con- 
viction   for    infamous    crime    may    be 
shown.     Eichardson  v.  S.,  103  Md.  112, 
63  A.   317.     In  Massachusetts  rule  ex- 
tends   to    any   crime.      C.   v.   Ford,    146 
Mass.    131,    15    N.    E.    153.     In    Minne- 
sota    no     distinction     made     between 
crimes  and  misdemeanors.     S.  v.  Sauer, 
42   Minn.   258,  44   N.   W.   115.     In  Mis- 
sissippi statute  covers  misdemeanors  as 
well  as  infamous  crimes.    Lewis  v.  S., ' 


85   Miss.   35,  37  S.   497.     Witness  may 
be  asked  if  he  had  been  convicted,  but 
not    whether    he    had    been    imprisoned 
for     cutting     a     white     man's     throat. 
Statute   limits   questions.      Dodds   v.  S, 
(Miss.),    45    S.    863.      In    Missouri    in- 
quiry may  be  made  as   to   convictions 
for  like  misdemeanors  in  another  state. 
S.  V.  Oliphant,  128  Mo.  App.  252,  107  S. 
W.   32.     In   Nevada   evidence   must  be 
confined    to    convictions    which    affect 
veracity    of   witness — one     for     assault 
and   battery   cannot   be    shown.     S.    v. 
Huff,  11   Nev.  17.     In   New  York  con- 
viction  of   any   crime   may   be  proved. 
P.  r.  Burns,  33  Hun  (N.  Y.)   296.     But 
not    conviction    under    ordinance.      Ar- 
hart   V.   Stark,    27    N.    Y.    S.    301.     In 
North   Carolina  conviction  for  forcible 
trespassing  may  be  shown;  but  not  for 
drunkenness.      Coleman    v.   E.    Co.,    138 
N.   C.   351,   50   S.   E.   690.     In   Ohio  in 
civil  esses  witness  may  not  be  attacked 
except  by  showing  reputation  for  want 
of  veracity;  the  trial  court  may  exclude 
cross-examination     as     to     his     record. 
Smith  V.  Johnson,   3   O.   N.  P.    (N.  S.) 
8.      In    Oregon    conviction    for    misde- 
meanor  may   be   shown.     S.   r.   Bacon, 
13    Or.   143,   9   P.   393,   57  Am.   Eep.   8. 
Fact  cannot  be  proved  on  cross-examin- 
ation.    S.  v.  Bartmess,   33   Or.   110,  54 
P.    167.      In    South    Carolina    questions 
sliould   be   limited    to    testing   witness' 
character     for     accuracy,     veracity     or 
credibility.      Kennington    v.    Catoe,    68 
S.  C.  470,  47  S.  E.  719.     In  Texas  proof 
must    not    go    beyond    charges    of    fel- 
onies   and    such    misdemeanors    as    im- 
pute   moral    turpitude.      Missouri,    etc. 
R.  Co.  y.  Dumas  (Tex.  Civ.),  93  S.  W. 
493;    Hays  v.   S.,   47   Tex.   Or.    149,   82 
S.  W.  511;   Marks  v.  S.   (Tex.  Cr.),  78 
S.  W.  512;  Webb  v.  S.,  47  Tex.  Cr.  305, 
S3    S.   W.   394;   Gray   v.   S.    (Tex.   Cr.), 
86   S.   W.   764.     See   Cecil   r.   S.    (Tex. 
Cr.),  100  S.  W.  390.     Intoxication  can- 
not be  shown.     Tally  v.  S.,  48  Tex.  Cr. 
474,  88  S.  W.  339.     Nor  simple  assault. 
Gray  v.  S.,  supra.     In  Vermont  witness 
may  be  asked  if  he  has  been  convicted 
of    misdemeanor,    though    statute    pro- 
vides    conviction    of    crime    involving 
moral    turpitude   may   be    show*.      Mc- 
Govern  v.  Hays,  75  Vt.  104,  53  A.  326. 
In     Wisconsin     conviction     for     misde- 
meanor   may    be    shown,    but    not    for 
violation  of  ordinance.     Koch  v.  S.,  12(3 
Wis.   470,   106  N.  W.  531,  3  L.  R.  A. 
(N.  S.)  1086. 
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Missouri.— Rev.  St.  1909,  §6383,  pro- 
vides that  "any  person  who  has  been 
convicted  of  a  criminal  offense  is,  not- 
withstanding, a  competent  witness; 
but  the  conviction  may  be  proved  to 
affect  his  credibility,"  etc.  This  sec- 
tion has  been  construed,  and  it  is  held 
that  the  term  criminal  offense  includes 
misdemeanors.  S.  i\  Blitz,  171  Mo. 
530,  71  S.  W.  1027;  S.  v.  Arnold,  206 
Mo.  597,  105  S.  W.  641;  S.  v.  Kennedy, 
207  Mo.  528,  106  S.  W.  57,  cit.  in  S. 
f.  Campbell  (Mo.),  1-19  S.  W.  1174. 
But  exclusion  of  such  evidence  is  im- 
material where  the  state  admits  the 
reputation  of  witness  for  truth  and 
veracity  is  bad.  Foster  v.  S.  (Tex. 
Cr.),  150  S.  W.  936. 
Testimony  may  be  explained  on  redi- 
rect examination.  Hale  v.  S.  (Ala. 
App.),  64  S.  530. 

761-36  Venable  i\  Venable,  165  Ala. 
621,  51  S.  833;  Dotterer  v.  S.,  172  Ind. 
357,  88  N.  E.  689;  Crawford  v.  Fergu- 
son, 5  Okla.  Cr.  377,  115  P.  278. 
Chastity. — Credibility  of  female  under 
age  of  consent  cannot  be  attacked  by 
proof  of  intercourse  with  others  than 
defendant.  P.  r.  Abbott,  97  Mich.  484, 
56  N.  W.  862,  37  Am.  St.  360;  S.  v. 
Whitesell,  1^2  Mo.  467,  44  S.  W.  332; 
S.  V.  Ogden,  39  Or.  195,  65  P.  449. 
And'  so  with  prosecutrix  over  that  age. 
Pleasant  v.  S.,  15  Ark.  624;  S.  f.  Mc- 
Donous-h,  104  la.  6,  73  N.  W.  357; 
C.  r.  E^egan,  105  Mass.  593;  S.  v.  Smith, 
18  S.  D.  341,  100  N.  W.  740  S.  v.  Vad- 
nais,  21  Minn.  382;  S.  t\  Forshner,  43 
N.  H.  89,  80  Am.  Dec.  132.  Inquiries 
as  to  chastity  of  witness,  and  not  ex- 
tending bevond  it,  imjiroper.  Perrv  P. 
S.,  H9  Ala.  40,  43  S.  18;  Spicer  r.'  S., 
105  Ala.  123,  16  S.  706;  Eheat  v.  S.,  100 
Ala.  119,  14  S.  853;  Swint  v.  S., 
154  Ala.  46,  45  S.  901;  Baker  v.  S.,  51 
Fla.  1,  40  S.  673;  S.  v.  Bou- 
doin,  115  La.  837,  40  S.  239.  Proof 
of  reputation  for  lewdness,  proper. 
Cripe  V.  S.,  4  Ga.  App.  832,  62  S.  E. 
567.  Unchastity  may  be  shown  to  af- 
fect credibility,  and  witness  may  show 
defendant  caused  her  downfall.  S.  v. 
Oraig,  52  Wash.  66,  100  P.  167.  Vol- 
unteered testimony  as  to  chastitv,  im- 
proper. Page  V.  *S.,  88  Ark.  237,  114 
S.  W.  248. 

762-37  Wvnne  v.  S.,  155  Ala.  99.  46 
S.  459:  Gordon  v.  S.,  140  Ala.  29.  36 
S.  1009:  Smith  v.  S..  74  Ark.  397,  85 
S.   W.   1123;    P.   V.   Eldridge,   147    Cal. 


782,  82  P.  442;  McLain  v.  Chicago,  127 
111.  App.  489  (may  be  shown  by  wit- 
ness); Farmer  v.  C,  28  Ky.  L.  R.  1168, 
91  S.  W.  682;  S.  v.  Knowles,  98  Me.  429, 
57  A,  588;  Rittenberg  v.  Smith,  214 
Mass.  343,  101  N.  E.  989;  P.  v.  DeCamp, 
146  Mich.  533,  109  N.  W.  1047  (records 
admissible);  S.  v.  Forsha,  190  Mo.  296, 
326,  88  S.  W.  746  (record  admissible 
though  witness  admitted  plea  of  guilty 
to  lesser  offense  than  he  in  fact  pleaded 
to);  S.  V.  Barrington,  198  Mo.  23,  80, 
95  S.  W.  235;  S.  v.  Kennedv,  207  Mo. 
528,  106  S.  W.  57;  S.  v.  Woodward,  191 
Mo.  617,  90  S.  W.  '90  (must  be  shown 
bv  record  if  conviction  denied) ;  S.  v. 
Lawrence,  28  Nev.  440,  82  P.  614;  P. 
r.  Cascone,  185  N.  Y.  317,  334,  78  N.  E. 
287;  S.  V.  Babcock,  25  E.  L  224,  55  A. 
685. 

See  vol.  7,  p.  216,  n.  46  et  seq,  and 
supplement  thereto. 

Cal.  Code  Civ,  Proc,  §2051,  allows  de- 
fendant, when  he  takes  stand  in  his 
own  behalf,  to  be  asked  on  cross-exam- 
ination if  he  has  ever  been  convicted 
of  a  felony.  P.  v.  Walker,  15  Cal.  App. 
400,  114  P.  1009,  cit.  P.  V.  Arnold,  116 
Cal.  682,  48  P.  803;  P.  v.  Crowley,  100 
Cal.  498,  35  P.  84. 

Shown  on  cross-examination  by  stat- 
ute. Snyder  v.  S.,  145  Ala.  33,  40  S. 
978;  S.  V.  Bartlett,  98  Me.  429,  57  A. 
588;  McLaughlin  v.  Mencke,  80  Md. 
83,  30  A.  603;  Clemens  r.  Conrad,  19 
Mich.  170;  S.  r.  Babcock,  25  R.  I.  224, 
55  A.  685;  McGovern  v.  Havs,  75  Vt. 
104,  53  A.  326. 

Record  must  be  introduced. — Hall  v. 
Brown,  30  Conn.  551 ;  James  v.  U.  S., 
7  Tnd.  Ty.  250,  104  S.  W.  607;  C.  v. 
Walsh,  196  Mass.  369,  82  N.  E.  19; 
Newcomb  V.  Griswold,  24  N.  Y.  298. 
See  next  paragraph. 
Conviction  cannot  be  proved  by  evi- 
dence aliunde  until  denial  bv  witness. 
Cook  r.  S.,  85  Miss.  738,  38  S.  110. 
Tt  mav  be  shown  bv  extrinsic  evidence. 
S.  r.  Griggsby,  117"  La.  1046,  42  S.  497. 
Extra-judicial  admissions  of  conviction 
cannot  be  shown.  Fannin  r.  S.,  51  Tex. 
Cr.  41,  100  S.  W.  916,  10  L.  E.  A.  (N. 
S.)  744.  Admission  conclusive.  Fuller 
r.  S.,  147  Ala.  35,  41  S.  774. 
Form  of  question  should  be  such  as 
stntute  indicates:  not  proper  to  ask  if 
witness  has  been  in  penitentiarv.  S. 
r.  Bryant.  97  Minn.  8.  105  N.  W.  974; 
S.  r.  Spivev.  191  Mo.  87,  90  S.  W.  81. 
Witness'  denial,  conclusive.    Shailer  v. 
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Builock,  78  Conn.  65,  61  A.  6.1;  Oxier 
r.  U.  S.,  1  Ind.  Ty.  So,  38  S.  W.  331; 
<oli»inan  r.  R.  Co.,  138  N.  C.  351,  5J 
S.  E.  1)00. 

Proof  of  inuocence. — Witness  who  has 
testifioii  on  rross  I'xaminatiou  as  to  im- 
prlsoninont  may  sliow  innoftMu-o  on  ic- 
tlirpi't  examination.  Missouri,  etc.  K. 
Co.  t\  Dumas  (Tex.  Civ.),  93  S.  W. 
493. 

Particular  offense  of  which  witness 
eonvirtetl  may  be  shown.  1'.  v.  Chin 
Haue,  108  <«1.  597,  41  I*.  697;  P.  V. 
Putnam,  129  Cal.  258,  61  P.  961;  P.  v. 
Eldri«lKe,  147  Cal.  782,  82  P.  442;  S. 
r.  Pike,  65  Me.  111. 
Remoteness. — Indictment  more  than 
tweutv  vears  before  trial,  too  remote. 
Sue  r.  S.,  52  Tex.  Cr.  122,  105  S.  W. 
804;  Cast-y  r.  S.,  50  Tex.  Cr.  392,  97 
S.  W.  496.  Not  so  with  one  found 
four  years  before.  Hull  r.  S.,  50  Tex. 
Cr.  607,  100  S.  W.  403.  Or  six  vears. 
Davis  r.  S.,  52  Tex.  Cr.  629,  108  S.  W. 
667.  Ten  or  fifteen  years  too  remote. 
Davis  r.  S.,  supra;  Hofjus  r.  S.,  55  Tex. 
Cr.  12(1,  114  S.  W.  823  (fifteen  years). 
Docket  entries  competent  to  prove  con- 
viction if  no  extended  record  made. 
S.  r.  Knowles,  98  Me.  429,  57  A.  588. 
Cnnlra,  S.  r.  Powell,  5  Penne.  (Del.) 
24,  61  A.  966.  Hut  see  vol.  10,  p.  780. 
Record  must  show  witness  was  indicted 
(Lcttri-l^o    r.    V.    S.,    6    Ind.    Ty.    305, 

97  S.  W.  1018);  and  return  of  indict- 
ment into  court.  C'lifTord  r.  Co.,  232 
111.  Ml,  S3  N.  E.  448. 

Record  of  federal  court  sitting  in  an- 
other state,  admissible.  Pall  r.  U.  S., 
147  Fed.  32,  78  C.  C.  A.  126. 
Pardon  of  witness  may  be  shown. 
ODr.iinoIl  r.  P.,  110  111.  App.  250; 
Missouri,  etc.  R.  Co.  r.  Dumas  (Tex. 
Civ.),  93  S.  W.  493.  Conira.  Hallagher 
f.  P..  211  111.  158,  71  N.  E.  842. 
Acquittal  cannot  be  proved.  P.  r.  Cas- 
rone.  1^5  X.  Y.  317,  334,  78  N.  E.  287. 
Identity. — It  is  presumed,  prima  facie, 
name  in  judgment  designates  witness 
who  bears  such  a  name.  Rovd  l*.  S., 
150  Ala.  101,  43  S.  204;  ClilTord  v.  Co., 
232  111.  150,  83  N.  E.  448. 
Privilege  of  witness  mav  be  availed  of. 
See  f)\ier  r.  V.  S.,  1  Ind.  Tv.  s.",  38  S. 
W.  331;  McCov  r.  U.  S..  6  Ind.  Ty.  415, 

98  S.  W.  144;  Ex  parte  Hedden,  29  Nev. 
352.  90  P.  737. 

Witness*  conduct  in  connection  with 
matter  in  litigation  may  discredit  him. 


Engelke  r.  Engelko,  84  Neb.  134,  120 
N.   \V.  1019. 

76a-3S  Glover  r.  U.  S.,  147  Fed.  426, 
77  C.  C.  A.  520;  Bait.  &  O.  R.  Co.  v 
Rambo,  59  Fed.  75,  S  C.  C.  A.  6;  Hise 
r.  U.  S.,  144  Fed.  374,  74  C.  C.  A.  1; 
Miller  V.  Ty.,  149  Fed.  330,  79  C.  C.  A. 
2GS;  P.  i;.  Monreal,  7  Cal.  App.  37,  93 
P.  385;  S.  f.  Ste'vart,  6  Penne.  (Del.) 
435,  67  A,  786;  S.  v.  Wigger,  196  Mo. 
90,  93  S.  W.  390;  Musgravcs  r.  S.,  3 
Okla.  Cr.  421,  106  P.  544;  Williams  r. 
t?.  (Tex.  Cr.),  167  S.  W.  360;  Ballard 
r.  S.  (Tex.  Cr.),  160  S.  W.  710;  Wade 
f.  S.,  48  Tex.  Cr.  512,  90  S.  W.  503; 
Fads  f.  S.,  17  Wyo.  490,  101  P.  946. 
See  vol.  7,  p.  2^)7,  n.  23,  and  sujiple- 
nitiit  thereto. 

The  question,  "You  were  turned  out 
of  jai!  two  or  throe  days  before  this, 
weren't  you?"  is  improper,  as  the  mere 
fai-t  that  witness  may  have  been  in 
jail  cannot  be  con8i<lered  to  discredit 
him.  Bell  v.  S.,  170  Ala.  10,  54  S.  llfi. 
Arrest  may  be  shown. — Snyder  f.  S., 
145  .\la.  3o,  40  8.  .»78  (for  crime  as 
to  whi<'h  he  testified);  Goad  v.  S.,  52 
Tex.  Cr.  444,  108  S.  W.  680.  But  fact 
witness  committed  crime  cannot  be  es- 
ta'>lished  otherwise  than  by  proof  of 
ollicial  action  or  confession.  Goad  f. 
S.,  supra. 

Indictment  admissible. — Lucas  v.  S.,  40 
Tex.  Cr.  135,  90  S.  W.  880;  Lee  v.  S.. 
45  Tpx.  Cr.  51.  73  S.  W.  407  {over. 
Brittain  f.  S.,  36  Tex.  Cr.  406,  37  S. 
W.  758,  which  held  answer  of  witness 
conclusive.  Formerly  evidence  of  l»rior 
conviction  was  inadmissible.  S.  r. 
Vj7o\\,  41  Tex.  35.  That  case  was  over- 
ruled by  Lights  r.  S.,  21  Tex.  App.  308. 
17  S.  W.  428,  which  has  been  approved 
in  several  cases  cited  in  Lee  r.  8., 
supra.  Witness  may  be  asked  if  he 
was  indicted.  Sexton  f.  S.,  48  Tex. 
Cr.  497.  88  S.  W.  318;  Lucas  f.  S., 
supra.  Indictment  mav  be  shown.  Wil- 
korson  f.  S.,  140  Ala".  165.  37  S.  265; 
Tlnves  i\  S.,  126  Ga.  95,  54  S.  E.  809; 
S.  r.  Rosa.  71  N.  J.  L.  316.  58  A.  1010. 
Cniitrn.  Stanlev  r.  Ins.  Co.,  70  Ark.  107, 
66  S.  W.  432";  Kansas  Citv  S.  R.  Co. 
r.  Belknap.  80  Ark.  587,  98  S.  W.  366; 
P.  f.  r-ascone,  185  N.  Y.  317,  334,  7"* 
N.  E.  287. 

762-39  White  r.  S.,  61  Tex.  Cr.  498. 
135  S.  W.  562.  Mere  accusation  not 
provable  if  indictment  nrtt  found. 
Wade  r.  S..  supra;  Willis  r.  S..  49  Tex. 
."r.    n^.   90   p.   w     11  no       Acts  not   le 
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gaily   investigated    cannot   be    inquired    ley,  9S  Va.  G2,  34  S.  E.  976;  Savage  v. 

about  if   thoy   do   not   bear   upon   mat-  i  J^owen,   i(i3   Va.  o40,  49  iS.  E.  (368. 

ter    under    in\c'stigation    nor    tend    to  |  Motive  of  party  in  assaulting  witness 

-  who  afterwards  loft  the  jurisdiction] 
may  be  incjuirod  into.  Ilorsev  r.  Co.,  47 
Tex.  Civ.  212,  ]04  .S.  W.  o03. 
Rule  not  applicable  to  cross-examina- 
tion to  show  previous  inconsistent 
statements  as  to  principal  question. 
Robinson  r.  R.  Co.,  189  Mass.  594.  76 
X.   E.  190. 

"The  trial  court  ruled  that  plaintiff's 
husband  should  answer  the  following 
question  ujion  his  cross-examination: 
"Q.  How  much  did  you  j)ay  for  it 
(referring  to  the  marker  for  his  moth- 
er's grave)?"  An  examination  of  the 
record  shows  that  an  attemj.t  was  made 
by  defendant  to  show  by  the  witness 
that  money  had  come  into  his  hands 
to  purchase  a  marker  for  his  mother's 
grave,  and  that  he  had  used  it  for  other 
purposes.  It  was  being  used  to  affect 
his  credibility  as  a  witness.  We  think 
it  was  one  of  those  questions  that  is 
so  far  within  the  discretion  of  the  trial 
court  that  we  cannot  say  that  he  was 
in  error  in  directing  it  to  be  an- 
swered." Wolverton  r.  Village  of 
Saranac,  171  Mi(di.  419,  137  X.  \V.  211. 
Innuendo. — Witness  should  not  be  dis- 
croilited  bv.  ^Talone  r.  Stephenson,  94 
Minn.  222,  102  X.  W.  372. 
Limitations.— See  S.  v.  Mann,  39  Wash. 
144,   81    P.   :>CA. 

Method  of  examination. — Contradictory 
statements  at  inquest  cannot  be  shown 
without  first  jiroving  witness  was  in- 
terrogated or  had  oi>portunity  to  state 
all  he  knew  of  the  matter.  Larrauce 
r.  P.,  222  Til.  l.-.l,  78  X.  E.  oO. 
Conviction  of  contempt  of  court  twelve 
years  before  trial,  not  comjietent.  Far- 
rell  V.  Phillips,  140  Wis.  611,  123  N. 
W.  117. 

Acts  and  knowledge  of  person  not  wit- 
ness, and  not  allo.i:cd  to  have  ijilluciiced 
any  witness,  cannot  be  shown.  P.  r. 
Emmons,  7  Cal.  Ajip.  68.^,  !».">  P.  1032. 
763-41  Hitch  r.  Riggin  (Del.").  SO  A. 
973;  Western  A.  R.  Co.  r.  Henderson, 
6  Ga.  App.  385.  65  S.  E.  48;  Smith  r. 
Vickery,  235  Mo.  413.  13S  S.  W.  502. 
Admission  of  credibility. — A  party  who 
uses  a  ^vitncss  ni.iv  jirove  he  was  sum- 
moned by  adversarv.  Richmond,  etc. 
R.  Co.  r.  Rubin,  102  Va.  809,  47  S.  E. 
834. 

Unreasonable  and  inhuman  conduct  of 
witness  does  not.  per  se,  justify  dis- 
belief of  his   testimony.     Louisville   & 


show    untruthfulness.      Price    v.    S.,    1 
Okla.  Cr.  358,  98  P.  447. 
Declarations   of   stranger   not  admissi- 
ble.     Ducharme    r.    R.    Co.,    203    Mass. 
384,  89  N.  E.  561. 

Oklahoma. — Tf  a  defendant  takes  stand 
in  his  own  behalf  state  may  show  on 
cross-examination,  as  affecting  his 
identity,  that  he  had  been  convicted 
of  felony  or  of  any  offense  which  indi- 
cates moral  turpitude.  Cowan  v.  S., 
5  Okla.  Cr.  313,  114  P.  627,  cit.  Slater 
r.  U.  S.,  1  Okla.  Cr.  275,  98  P.  110. 

762^0     May   v.   U.    S.,    157    Fed.    1, 

86  C.  C.  A.  575;  Birmingham,  etc.  Co. 
r.  Mason,  144  Ala.  3S7,  39  S.  590;  Little 
Rock,  etc.  Co.  i".  Robinson,  75  Ark.  548, 

87  S.  W.  102-9;  Abelson  i\  R.  Co.,  84 
Ark.  181,  105  S.  W.  81;  Brinkley,  etc. 
Co.  f.  Cooper,  75  Ark.  325,  87  S.  W. 
645;  Shailer  v.  Bullock,  78  Conn.  65,  61 
A.  65;  Pittman  r.  S.,  51  Fla.  94,  41  S. 
385;  Georgia,  etc.  R.  Co.  r.  Stanley,  1 
Ga.  App.  487,  57  S.  E.  1042;  Powell  v. 
S.,  122  Ga.  571,  50  S.  E.  369;  Stewart 
c.  Stewart,  175  Ind.  412,  94  N.  E.  564; 
Shotts  v.  McKinnev,  39  Ind.  App.  101, 
79  N.  E.  219;  Wilson  r.  U.  S.,  5  Ind. 
Ty.  610,  82  S.  W.  924;  Isaac  v.  U.  S.,  7 
Ind.  Ty.  196,  104  S.  W.  588;  S.  r.  Caron, 
118  La.  349,  42  S.  960;  Greer  v.  R.  Co., 
193  Mass.  246,  79  X'.  E.  267;  Jennings 
r.  Rooney,  183  Mass.  577,  67  X.  E.  665; 
Burnside  v.  Everett,  186  Mass.  4,  71 
N.  E.  82;  Sevmour  v.  Bruske,  140  Mich. 
244,  103  N.  W.  613,  104  N.  W.  691; 
Ward  r.  Meeds,  114  Minn.  IS,  130  N. 
W.  2;  Mefford  r.  R.  Co.,  121  Mo.  App. 
647,  97  S.  W.  632;  Rossenbach  r.  For- 
resters, 184  N.  Y.  92,  76  X.  E.  1085; 
Carey  r.  R.  Co.,  108  X.  Y.  S.  1034; 
C.  r.  Ezell,  212  Pa.  293,  61  A.  930; 
8.  r.  Stukes,  73  S.  C.  386,  53  S.  E.  643; 
Cain  V.  R.  Co.,  74  S.  C.  89,  54  S.  E. 
244;  Kennington  r.  Catoe,  68  S.  C. 
470,  47  S.  E.  719;  S.  r.  Baird,  79  Vt. 
257,  65  A.  101;  Bertoli  r.  Smith.  69 
\\.  425,  38  A.  76;  Williams  r.  R.  Co., 
42  Wash.  597,  84  P.  1129;  S<'hneider  r. 
R.  Co.,  47  Wa.sh.  45,  91  P.  565;  Dungan 
r.  S.,  135  Wis.  151,  115  N.  W.  350;  S.  r. 
Xorganrd,  124  Wig  414,  103  N.  W.  899. 
Great  latitude  proper  when  it  is  sought 
to  show  bias.  Atlanta,  etc.  R.  Co.  r. 
McManus,  1  Ga.  App.  302,  58  S.  E. 
258;  Regoster  r.  Regester,  104  Md.  1. 
04  A.  286;  Virginia,  etc.  Co.  v.  Chalk- 
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X.  T{.  Co.  c.  PiTkins,  111  Ala.  32."),  3!) 
s.  :!o."). 

Refusal  to  answer  interrogatories  may 
l>e  shown  by  iloposition.  Adams  c. 
Hamilton,  53  Tex.  Civ.  405,  IIG  8,   \V. 

764-42  Snvder  r.  S.,  SO  Ark.  4.')(;,  1 1 1 
S.  \V.  465;  Spahn  r.  R.  Co.  (Del.),  S3 
A.  27;  Linthicum  r.  Truitt,  2  Bovco 
(Del.),  33S,  SO  A.  245;  Cocchi  r.  Lind- 
say, 1  Bovce  (Del.)  185,  75  A.  37(); 
Garrett  r.  R.  Co.,  6  Ponno.  (Del.)  29, 
64  A.  254;  Illinois  C.  R.  Co.  r.  Burke, 
112  111.  Ajip.  415;  S.  r.  Thomas,  151  la. 
572.  132  N.  W.  51;  Howard  r.  R.  Co., 
32  Ky.  L.  R.  309,  105  S.  \V.  932;  Ty. 
r.  Sais,  15  N.  M.  171,  103  P.  980. 
See  Weaver  i\  S.  (Tex.  Cr.),  150  S.  W. 
7^5. 

Hesitancy  in  answering  not  always  to 
be  re^'arded  unfavorably.  In  re  Dono- 
hue,  97  App.  Div.  205,  89  N.  Y.  S.  871. 
764-43  Posev  r.  S.,  143  Ala.  54,  38 
S.  11)19;  Virkery  r.  S.,  50  Fla.  144,  38 
S.  907;  Saucier  r.  Mills,  72  N.  H.  292, 
56  A.  545;  Palatine  Ins.  Co.  r.  R.  Co., 
13  N.  M.  241,  82  P.  363;  Tompkins  r. 
Learv.  134  App.  Div.  114,  118  N.  Y.  S. 
810;  Blake  v.  Malliet,  84  X.  Y.  S.  161; 
Rosseubach  r.  Forresters,  184  X.  Y.  92, 
76  X.  E.  1085;  S.  r.  Patohen,  37  Wash. 
24,  79  P.  479;  Standard  Mi?..  Co.  r. 
Slot,  121  Wis.  14,  98  X.  W.  923. 
Credit  of  uncontradicted  ^vitnes3  not 
suVijeit  to  attack.  Retrester  v,  Reges- 
tor.  104  Md.  1,  64  A.  2^6. 
Testimony  affecting  credibility  of  wit- 
ness who  has  not  testified  to  anythiiij,' 
material  niav  be  excluded.  C.  i\  Min 
Sin;r,  202  Ma.ss.  121,  88  X.  E.  918. 
764-44  Coburn  r.  S.,  151  Ala.  100,  44 
S.  58;  Williams  r.  S.,  144  Ala.  14,  40  S. 
405;  W.  U.  T.  Co.  r.  Merrill,  144  Ala. 
618,  39  S.  121;  Main  r.  Radnev  (Ala.), 
39  S.  981;  Ont.  Colo.  Co.  r.  Mackenzie, 
19  Colo.  App.  298,  74  P.  791;  Caven  v. 
Co.,  99  :Me.  278,  59  A.  285;  MeflFord  r. 
R.  Co.,  121  Mo.  App.  647,  97  S.  W.  602; 
S.  r.  Stukes,  73  S.  C.  386,  53  S.  E.  643; 
Sexton  V.  S.,  48  Tex.  Cr.  497,  88  S.  W. 
348;  Waprponer  r.  Moore,  45  Tex.  Civ. 
308,  101  S.  W.  1058;  Rutherford  r.  S., 
49  Tex.  Cr.  21,  90  S.  W.  172;  Eureka 
Hill  M.  Co.  V.  Co.,  32  Utah  236,  90  P. 
157. 

Eef^irred  to  in  argument. — Stanfield  r. 
S..  3   Ala.  App.  .54,  57  S.  402. 
Hypnotism. — Witness  may  be  asked   if 
husband  had  not  h^7>notized  her.    S.   r. 
Exum,  138  X.  C.  .599.  .50  S.  E.  283. 
Testimony  of  deceased  witness  may  be 


l>roved  by  any  person  who  heard  it; 
but  if  it  was  taken  in  shorthand  court 
may  re<iuire  it  bo  read  by  reporter  as 
means  of  testing  his  memory  and  ver- 
acity. Austin  V.  C,  30  Ky.  L.  R.  295, 
!i8    S.    W.    295. 

765-16  Perrin  I'.  Carbone,  1  Cal. 
Aj.p.  295,  82  P.  222;  Cannon  r.  Tv.,  1 
Okla.  Cr.  600,  99  P.  622;  Carr  r.'Co., 
29  R.  I.  276,  70  A.  196;  Eureka  Hill  M. 
<.'o.  r.  Co.,  32  Utah  236,  90  P.  157. 
763-47  Cal.  Wine  Asso.  r.  Ins.  Co., 
159  Cal.  i\),  112  P.  858;  Rocho  r.  Bald- 
win, 143  Cal.  186,  76  P.  956;  larpiinto 
r.  Bauer,  104  App.  Div.  56,  93  X.  Y.  S. 
3SS;  Holt  r.  Xielson,  37  Utah  566,  109 
P.  470;  Mears  i\  Daniels,  84  Vt.  91,  78 
A.  737. 

General  moral  character. — S.  v.  Greg- 
ory, lis  la.  152,  126  X.  W.  1109. 
Depositions. — Before  a  deposition  may 
1)0  used  to  impeacli  a  witness  he  must 
be  given  an  opportunity  to  inspect  it 
And  the  rule  is  the  same  where  the 
]nirpcse  is  to  test  his  memory.  Van 
A'erth  v.  Co.,  155  Mo.  App.  299,  136  S. 
W.   724. 

Almost  any  question  may  l)e  put  on 
cross-examination  for  this  purpose. 
Stevens  v.  Beach,  12  Vt.  585,  36  Am. 
Dec.  359,  per  Redfield,  J.,  cit.  with  ap- 
jiroval  in  Mears  v.  Daniels,  84  A't.  91, 
78  A.  737. 

Proof  of  fraud  and  collusion  in  obtain- 
ing former  juilgment  on  identical  claim 
in  suit  is  comjietent.  Masters  v.  See- 
lev,  138  Fed.  719,  71  C.  C.  A.  409. 
766-48  See  S.  v.  Beckner,  194  Mo. 
2S1,  91  S.  W.  892;  Edger  r.  Kupper, 
no  Mo.  App.  280,  85  S.  W.  949;  Mears 
V.  Daniels,  84-  Vt.  91,  78  A.  737,  cit. 
Hathaway  v.  Goslant,  77  Vt.  199,  59  A. 
835;  Lowsit  r.  Co.,  38  Wash.  290,  80 
P.  431;  Iverson  i\  McDonnell,  36  Wash. 
73,    78    P.    202. 

What  may  occur  between  witness  and 
attorney  of  party  who  called  him,  im- 
material unless  it  is  sought  to  show  ac- 
tual fraudulent  project  considered  or 
improi>er  influence  sought  to  be  made 
operative  on  witness.  Eads  v.  S.,  17 
Wvo.  490,  101  P.  946. 
766-49  Snvder  i\  S.,  86  Ark.  456, 
111  S.  W.  465;  P.  V.  Currie,  14  Cal. 
App.  67,  111  P.  108;  Zane  r.  Onativia, 
139  Cal.  328.  73  P.  856;  Grimbley  V. 
Harrold,  125  Cal.  24,  57  P.  558,  73  Am. 
FH:.  19;  Dalv  r.  S.  (Fla.).  64  S.  358; 
Patton  r.  S.,  117  Ga.  230;  43  S.  E.  533; 
Booth  »'.  Berkley,  11  Haw.  518;  Knapp 
r.  S..  168  Tnd.  153,  79  N.  E.  1076;  Fer 
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guson  i\  Ferguson,  133  Kv.  742,  156  S. 
W.  413;  Miller  r.  S.  (Miss.),  35  S.  690; 
Union ville  rroiluce  Co.  r.  R.  Co.,  168 
Mo.  App.  168,  153  S.  W.  63;  Willson  v. 
Law,  112  N.  Y.  536,  20  N.  E.  3f)9;  Nardi 
V.  R.  Co.,  138  N.  Y.  S.  496;  Eswein  v. 
Hodgkinson,  108  N.  Y.  S.  531;  Nelson  v. 
S..  3  Okla.  Cr.  468,  106  P.  647;  Smucker 
r.  R.  Co.,  6  Pa.  Super.  521 ;  Shannon  v. 
Castner,  21  Pa.  Super.  294;  Loftus  f. 
Sturgis  (Tex.  Cr.),  167  S.  W.  14;  Gulf 
etc.  R.  Co.  V.  Matthews,  100  Tex.  63,  93 
S.  W.  1068;  S.  V.  Patchen,  37  Wash.  24, 
79  P.  479;  McCowan  v.  Co.,  41  Wash. 
675,  84  P.  614;  Younger  r.  S.,  12  Wyo. 
24,  73  P.  551.  Silence  of  witness  when 
member  of  coroner's  .jury  concerning 
a  matter  of  which  he  testified  may  be 
shown.  Parham  v.  S.,  147  Ala.  57,  42 
S.    1. 

And  see  L.  &  N.  R.  Co.  v.  Trout,  138 
Oa.  324,  75  S.  E.  328;  Busbev  r.  Ham-; 
ilton,  131   La.   118,  59  S.  35;   Anderson' 
r.  Farmers',  etc.  Co.,  29  S.  D.  450,  136 
X.  W.  1123. 

A  witness  having  testified  that  he  had 
agreed  to  do  certain  work  for  plaintitt' 
for  nothing  was  properly  asked  on 
cross-examination  as  to  the  fair  price 
for  such  work,  as  bearing  upon  the 
probability  of  his  testimony.  Mears  v. 
Daniels,  84  Vt.  31,  78  A.  737. 
Control  over  property  and  making 
pavnionts  thereon.  Lvons  r.  F.  Bk., 
loi  Ark.  36S;,  142  S.  W.  856. 
Not  according  to  usual  practice  in 
transactions  of  kind  under  investiga- 
tion. Hale  r.  Harris,  169  Mich.  172,  134 
N.  W.  nil. 

76G-5<)  Emrich  F.  Co.  r.  Byrnes,  44 
Ind.  Ai)p.  341,  87  N.  E.  1042;  Lauer  r. 
Banning,  140  la.  319,  118  X.  W.  446; 
Hoskovoc  r.  R.  Co.,  85  Xeb.  2'05,  123 
N.  W.  305;  JafTe  r.  Bk.,  110  X.  Y.  S. 
204;  T'.  S.  r.  Figueras,  2  Phil.  Isl.  491. 
Courts  not  bound  by  testimony  demon- 
strated to  be  false  by  other  facts  in 
case  or  by  common  knowledge  of  sci- 
entific facts.  Sexton  r.  AFet.  St.  R. 
Co.,  245  Mo.  254,  149  S.  W.  21. 
766-51  Zibbell  r.  S.  P.  Co..  160  Cal. 
237,  116  P.  513;  Beatty  v.  Beatty,  151 
Ky.  547,  152  S.  W.  540. 
Though  not  directly  contradicted. 
Compton  V.  R.  Co.,  165  Mo.  Ai>p.  2S7, 
147   S.   W.   8J2. 

The  accident  could  not  have  happened 
as  insisted  bv  jdaintiff.  Hackler  r.  R. 
Co.,  161  Mo."  App.  508,  144  S.  W.  157; 
Marston  r.  Catterlin,  239  Mo.  390,  144 
S.  W.  475. 


Witness  may  be  permitted  to  explain, 
Ilooi-cr  V.  S.  (Tex.  ( ';•.),  1(30  S.  W.  1187. 
766-32  Missouri  etc.  R.  Co.  v.  Collier, 
157  Fed.  347,  88  C.  C.  A.  127;  St.  Louis 
S.  R.  Co.  V.  Oliphant,  93  Ark.  631,  125 
S.  W.  121;  Scroggins  f.  R.  Co.,  138  Mo. 
App  215,  120  S.  W.  731;  Clark  v.  Elec. 
Co.  (X^  J.),  91  A.  83;  Kohlenberg  r. 
Kohlenberg  (N.  J.  Eq.),  74  A.  432;  Un- 
ion Bk.  V.  Mandel,  124  X".  Y.  S.  4.59. 
Failure  to  assert  claim  at  proper  time 
and  place  is  some  evidence  its  asser- 
tion otherwise  was  afterthought.  Xich- 
ols  r.  X'^cw  Britain,  77  Conn.  695,  60  A. 
655;  Chicago,  etc.  R.  Co.  v.  Stockman, 
224  111.  500,  79  X.  E.  602. 
Testimony  vrill  not  be  regarded  as  in- 
credible on  a]>peal  unless  it  is  irrecon- 
cilable with  established  facts  and  cir- 
cumstances. Byers  r.  Co.,  159  Fed.  347, 
86  C.  C.  A.  347.  Court  must  be  satis- 
fied no  reasonably  intelligent  man  could 
credit  it.  Salchert  r.  Reinig,  135  Wis. 
194,  115  N.  W.  132. 

766-53  Turner  v.  S.,  160  Ala.  40,  49 
S.  828;  Braly  r.  R.  Co.,  9  Cal.  App.  417, 
99  P.  400;  P.  r.  Wavsman,  1  Cal.  App. 
246,  81  P.  1087;  Barrv  r.  McCollom,  81 
Conn.  293,  70  A.  1035;  Keatley  r. 
Grand  Fraternitv,  2  Bovce  (Del.)  511,  82 
A.  294;  S.  v.  Massev  (Del.),  82  A.  243; 
Hauser  v.  P.,  210  Til.  253,  71  X^.  E.  416; 
Cotner  r.  S.,  173  Ind.  168,  89  X.  E.  847; 
Atoka,  etc.  Co.  r.  Miller,  7  Tnd.  Ty. 
104,  104  S.  W.  555;  Gordon  r.  R.  Co., 
222  Mo.  516,  121  S.  W.  SO;  Lehane  f. 
R.  Co.,  37  Mont.  564,  97  P.  103S;  P.  r. 
O'Brien,  135  App.  Div.  85,  119  X.  Y.  S. 
788;  XVlson  v.  S.,  3  Okla.  Cr.  468,  106 
P.  647;  C.  r.  Lenhart,  40  Pa.  Super. 
572;  Smucker  i\  R.  Co.,  6  Pa.  Super. 
521;  Xational  Bk.  r.  Thomas.  30  R.  T. 
294,  74  A.  1092. 

The  ease  with  which  their  memories  fail 
them  when  called  by  the  o]iposite  siilo 
for  cross-examination.  Xelson  r.  Hal- 
vorson,  117  Minn.  255,  1^5  X.  W.  81 «. 
"Caution  in  giving  testimony,  it  is 
true,  often  indicates  that  weight 
should  be  given  to  the  testimony;  but, 
where  a  witness  deeply  interested  in- 
stitutes an  inquiry  as  to  the  one  par- 
ticular matter  vital  to  his  own  interest 
— that  is,  whether  a  name  has  been  in- 
dorsed on  a  paper,  and  examines  the 
paper  to  find  out — his  testimony  that 
to  the  best  of  his  recollection  the  in- 
dorsement is  not  there,  but  that  he  has 
no  independent  recollection  on  the  sub- 
ject is  not   evidence  but   mere   conjee- 
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Lowry    Nat.    I5k.    r,    Soyinour,  ;  la.  r>Sl,  i.]:\   S.   \V.  4(51;   S.  r.  Tawnov, 


turi'. 

!M  S.  {*.  :',0."..  7  J  S.  K.  C.l^. 
The  waut  of  accurate  recollection  may 
disi-rotlit  tln'ir  testimony  ami  justify 
a  jury  in  disro^nnling  it  altogether. 
Lautner  v.  Kanu,  1S4  Pa.  3.^4,  30  A. 
5.1.  The  testimony  of  a  witness,  when 
read,  may  imliico  belief;  but  the  man- 
ner aiiil  eondutt  of  the  witness  on  the 
stand  may  so  discredit  him  as  to  jus- 
tify the  jury  in  exeludinjj  the  testi- 
mony in  the  eonsideration  of  the  case. 
It  is  the  testimony  impellinj;  belief  in 
the  mimls  of  the  jury,  and  not  the 
num])er  of  witnesses,  which  should  con- 
trol the  decision  of  the  dis|Mited  facts 
in  the  case.  Kelley  r.  Lehi;;ii  Valley 
R.  Co.,  236  Pa.  Ill),  S4  A.  7."i4. 
Coaching  of  witness  niav  be  shown. 
lIiMlh  V.  lla-au,  13.3  la.  4!i.j,  113  X.  W. 
3  4  J. 

767-54  Illinois  €.  R.  Co.  v.  O'Xeill, 
177  Fed.  328,  100  C.  C.  A.  6.58;  Louis- 
ville &  N.  R.  Co.  i\  Perkins.  165  Ala. 
471,  51  S.  870;  Kutaw  i'.  liotnick,  150 
Ala.  -129,  43  S.  739;  Snvdcr  r.  S.,  S6 
Ark.  4.16,  111  S.  W.  465;  Keatlcy  v. 
Grand  Fraternity,  2  Boyce  (Del.)  511, 
82  A.  294;  Joseph  r.  Johnson  (Del.), 
82  A.  30;  Tobias  r.  R.  Co.  (Del.),  SO 
A.  358;  Garrett  i\  R.  Co.,  6  Penne. 
(Del.)  2?,  64  A.  254;  City  of  Dalton 
i\  Humphries,  139  Ga.  556,  77  S.  E. 
7W;  State  Nat.  Bk.  r.  Ins.  Co.,  23S  111. 
14S.  87  N.  E.  396,  Atoka,  etc.  Co.  v. 
Miller,  7  Ind.  Tv.  104,  104  S.  \V.  555; 
Schloemer  v.  Co.,  204  Mo.  99,  102  S. 
W.  565;  Seullv  r.  R.  (N.  H.),  83  A. 
512;  Cowles  v.  Cowles,  81  Vt.  498,  71 
A.  191. 

And  see  Wilkes  i\  S.,  11  Ga.  App.  384, 
75  S.  E.  443;  Lawrence  r.  S.,  10  Ga. 
App.  786,  74  S.  E.  300.  But  see  West- 
ern &  A.  R.  Co.  r.  Davis,  139  Ga.  493, 
77  S,  E.  576. 

To  confirm  the  witness's  estimate  of 
time  lie  was  allnudl  to  obser\e  the 
period  on  a  watch  and  to  testify  that 
such  a  period  was  correct.  Bruj^pe- 
man  r.  R.  Co.,  154  la.  .596,  131  N.  W. 
1079. 

7«8-36  Gowlin  v.  Williams,  151  Ala. 
592.  44  S.  611;  Borck  r.  .S.  (Ala.),  39 
S.  5S0;  Kansas  Citv  S.  R.  Cx).  r,  Bel- 
knap, 80  Ark.  587,  98  S.  W.  366;  Abel- 
son  r.  R.  Co.,  84  Ark.  181.  105  S.  W. 
81;  Sterling  r.  Cole,  12  Cal.  App.  93. 
106  P.  602:  Toledo,  etc  R.  Co.  r.  Stev- 
enson. 122  111.  App.  6.54;  Illinois  C.  R.  Co. 
r.  Burke.  112  111.  App.  415;  Atoka,  etc. 
Co.  V.  Miller,  supra;  S.  v.  Eutledge,  135 


SI  Kan.  162,  105  P.  218;  S.  v.  Craft, 
117  La.  213,  41  S.  550;  S.  f.  Newcomb, 
220  Mo.  54,  119  S.  W.  405;  Robinson 
r.  Stahl,  74  N.  II.  310,  67  A.  577;  Vnne 
V.  Ila/elton,  74  N.  II.  252,  66  A.  1049; 
S.  r.  Roberts  (N.  M.),  138  P.  208;  S. 
r.  Stukes,  73  S.  C.  386,  .53  S.  E.  643; 
Currv  V.  S.  (Tex.  Cr.),  162  S.  W.  851; 
Moore  V.  S.  (Tex.  Cr.),  144  S.  W.  598; 
Pope  V.  S.  (Tex.  Cr.),  143  S.  W.  611; 
liaughman  r.  S.,  40  Tex.  Cr.  33,  90  S. 
W.  ICO;  Rutledpc  f.  Co.  (Tex.  Civ.), 
95  S.  W.  74;);  S.  r.  Eaid,  55  Wash.  302, 
104  P.  275;  S.  v.  Griflin,  43  Wash.  591, 
S6  P.  951;  S.  V.  Rosenthal,  123  Wis. 
442,  102  N.  W.  49.  See  infra,  "Hoar- 
sav,"  447-28. 
See  the  title  "Bias.'' 
As,  for  example,  on  cross-examination 
of  a  defendant  charged  with  deceit  and 
false  rci>resentations  relating  to  the 
quality  and  character  of  land  sold  by 
him.  Yanelli  r.  Little  John,  172  Mich. 
91,  137  N.   W.  723. 

"Defendant  may  also  prove  facta 
which  show  motive  on  the  part  of  the 
witness  to  testify  against  him,  or  which 
show  that  the  witness  is  testifying 
under  circumstances  which  make  it 
necessary  to  testify  against  defendant 
in  order  to  save  himself.  Watts  r. 
State,  18  Tex.  App.  3s}."  Pope  v.  S. 
(Tex.  Cr.),  143  S.  W.  611. 
Accomplice. — Sec  Toll  if  son  v.  P.,  49 
CiAn.  iM'.t,  112  P.  794,  and  the  title 
"Accomplices." 

Fraternal  membership. — It  ma.v  he 
shown  one  of  the  jiarties  and  his  wit 
nesses  are  members  of  same  labor 
union.  IIuss  v.  Co.,  210  Mo.  44,  10<(  H. 
W.  63;  P.  V.  Cowan,  1  Cal.  App.  411, 
82  P.  339. 

Attempt  to  corrupt  judge  on  former 
tii.il  iiKiv  be  slici\\n.  l''iiilen  r.  llciii/c, 
32  ^rr)nt.  354,  SO  p.  91 'i. 
Courtship  of  witness  and  daughter  of 
|)artv  for  whom  ho  testifies  may  bo 
shown.  S.  V.  Miles,  199  Mo.  530,  98  8. 
W.    25. 

Declarations  of  prosecuting  officer  in 
another  case  to  which  witness  a  part.v, 
incompetent.  Thomjison  r.  U.  S.,  144 
Fed.  14.  75  C.  C.  A.  172;  Ilarrell  v. 
S..  121  r.a.  607.  10  S.  E.  703. 
Dishonesty  in  transaction  out  of  which 
suit  arose  niav  be  proved.  Lewter  r. 
Lindley  (Tex.  Civ.),  89  S.  W.  7«4. 
Accused  may  show  witness  had  made 
threats  against  him.  iS.  t*.  Atkins,  77 
Vt.  215,  59  A.  826. 
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Expectations  of  witness,  though  base- 
Irss,  niav  Ik?  sliou  u.  t^tovens  t".  P., 
21J  111  .393,  74  N.  K.  78G. 
Violations  of  law  under  which  party  is 
bein^  tried  cannot  be  proved  to  affect 
credibility.  Smith  v.  S.,  161  Ala.  94, 
4'.^  S.  1029. 

769-57  Louisville,  etc.  R.  Co.  v. 
Sherrill,  152  Ala.  213,  44  S.  631;  Kan- 
sas Citv  S.  R.  Co.  V.  Belknap,  80  Ark. 
-)87,  98  S.  W.  366;  Pittinan  c.  S.,  ol 
Fla.  94.  41  S.  3S5;  Smith  i\  Hooken- 
beiry,  146  Mich.  7,  109  X.  W.  23;  Mag- 
ness'  V.  S.  (Miss.),  63  S.  352;  S. 
r.  Darling,  202  Mo.  150,  100  S.  W. 
631;  Rippetoe  v.  R.  Co.,  138  Mo.  App. 
402,  122  S.  W.  314;  P.  r.  Mallon,  116 
App.  Div.  425,  101  N.  Y.  S.  814;  S. 
f.  Malmberg,  14  N.  D.  523,  105  N.  W. 
614;  Creeping  Bear  r.  S.,  113  Tenn. 
322,  87  S.  W.  653;  Houston,  etc.  R.  Co. 
r.  McCarty,  40  Tex.  Civ.  364,  89  S.  W, 
805;  Lincoln  v.  Ilemenway,  80  Vt.  530, 

69  A.  153;  Norfolk,  etc.  R.  Co.  v.  Birch- 
field,  105  Va.  80&,  54  S.  E.  879;  S<-hu- 
ster  r.  S.,  80  Wis.  107,  49  N.  W.  30. 
See  Ferguson  v.  S.,  72  Xeb.  350,  100  X. 
W.  800;  C.  V.  Ezell,  212  Pa.  293,  61  A. 
930;  Cockrell  v.  S.,  60  Tex.  Cr.  124, 
131  S.  W.  221. 

Declarations  out  of  court  and  in  ab- 
sence of  one  of  the  parties  may  be 
shown.  Porch  v.  S.,  51  Tex.  Cr.  7,  99 
S.  W.  1122. 

Letters  written  by  witness,  admissible, 
thoii;L;h  tlicy  contain  matter  incompe- 
tent as  evidence.  P.  v.  Thome,  148 
Mich.  203,  111  X.  W.  741. 
Effort  of  witness  to  suppress  testimony 
niav  be  shown.  Pearson  V.  S.,  56  Tex. 
Cr.  607,  120  S.  W.  lo04. 
Facts  unknown  to  witness  may  not  be 
proved.  Reeves  r.  Tv.,  2  Okla.  Cr.  351, 
im    P.  1039. 

770-58  Lvnn  v.  S.,  140  Oa.  387,  79 
R.  !■:.  29;  Brock  r.  Brock,  140  (ia.  590,  79 
S.  E.  473;  Billings  r.  S.,  S  Ga.  Ai)p.  (■,72, 

70  S.  E.  36;  Gordon  r.  S.,  7  (Ja.  App. 
691,  67  S.  E.  893;  P.  r.  Harper.  145 
Mich.  402,  108  X.  W.  689;  Loun.sburv 
r.  Knights,  128  App.  Div.  394,  112  X. 
Y.  S.  921;  Tachini  r.  S.,  59  Tex.  Tr. 
53,  126  S.  W.  1139.  See  P.  r.  Ouro- 
witz,  78  Misc.  511.  138  N.  Y.  S.  616. 
See  also  vol.  4,  p.  625,  and  supplement 
thereto. 

Friendship  of  witnesses  for  a  party  is 
not  such  interest  as  affects  their  cred- 
ibility— pecuniary  gain  or  loss  is  the 
tost.  Berkowitz  r.  Scblanger.  70  Misc. 
239,  126  N.  Y.  S.  664. 


"If  a  witness  is  employed  to  assist  in 
cp.tchiiig  \  iijlators  of  tliis  or  any  other 
law,  and  is  giving  material  testimony, 
the  fact  that  he  has  been  emi»loyed  is 
admissible  in  evidence  as  going  to  show 
his  bias,  intent,  or  motive  in  the  mat- 
ter. The  authorities  were  collated  in 
the  recent  eases  of  Pope  r.  State,  143 
S.  W.  611,  and  Earle  v.  State,  142  S. 
W.  1181."  Whitehead  v.  S.  (Tex.  Cr.), 
147  S.  W.  583. 

770-59  P.  f.  Gardt,  258  111.  468,  101 
X.  E.  687;  Riesen  v.  Riesen,  14S  111. 
App.  460.  See  S.  r.  Brvant,  97  Minn. 
8,  105  X.  W.  974;  U.  S.  V.  Yu-To-Chay, 
4    I'hil.  Til.   i".13. 

Posto.^ce  inspectors,  not  detectives. 
Lorenz  v.  U.  S.,  24  App.  Cas.  (D.  C.) 
337. 

Compensation  not  contingent. — It  may 
be  shown  witness  was  a  detective,  but 
if  compensation  docs  not  depend  upon 
securing  convictions  amount  of  it  need 
not  be  shown,  there  being  nothing  to 
indicate  tenure  of  emplovment  would 
be  atlccted.  White  v.  S.,'l21  Ga.  191, 
48  S.  E.  941. 

Witness'  lack  of  financial  interest  in 
result  may  be  shown  on  rolirect  exam- 
ination. Morrow  v.  S.,  56  Tex.  Cr.  519, 
120  S.  W.  491. 

771-61  Provident  Soe.  r.  King,  216 
111.  416,  75  X.  E.  166;  Stevenson  v. 
Co.,  143  HI.  App.  397;  Southern  R.  Co. 
t\  S.  (Tnd.  App.),  72  N.  E.  174;  Katz 
r.  R.  Co.,  63  Misc.  315,  116  X.  Y.  S. 
562  (offer  to  testify  for  com]>ensation); 
C.  v.  Simon,  44  Pa.' Super.  538;  Shannon 
f.  Castner,  21  Pa.  Super.  294  (expert 
promised  compensation  in  excess  of 
legal  fees") ;  Pecos  River  R.  To.  r.  Har- 
rington (Tex.  Civ.").  99  S.  W.  1050. 
Facts  shown  on  cross-examination  may 
be  rebutted  on  redirect  examination. 
Tubb  i\  S.,  55  Tex.  Cr.  606,  117  S.  W. 
858. 

771-62  Indiana  U.  T.  Co.  r.  Phea- 
nis.  43  In<l.  App.  653,  85  X.  E.  1040; 
Briscoe  r.  R.  Co.,  118  Mo.  App.  668, 
95  S.  W.  276;  Brown  r.  R.  Co.,  87  N. 
Y  S.  461.  See  In  re  Stecnwerth,  37 
App.  Div.  IT'.  s9  X.  Y.  S.  654. 
Professional  expert. — It  may  be  shown 
witness  fref|uently  testified  for  one  of 
the  parties  in  like  suits  and  received 
additional  compensation.  Chicago  C. 
R.  Co.  r.  Handv,  20^  111.  81,  69  N.  E. 
'^17;  Horton  r.  R.  Co..  46  Tex.  Civ.  039, 
103  S.  W.  467.  Biit  number  of  times 
witness  has  testified  for  or  against 
either    party    may    not    be   gone    into. 
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Southern  R.  Co.  r.  Dickens,  161  Ala. 
144,  49  S.  766. 

Immaterial    whether    money    paid    ex^ 
ceeded  legal  fees  or  not.     S.  v.  Mulch, 
17  y.  D.  321,  96  N.  W.  101. 
Amount  paid  detective  and  time  pay- 
ment made,  though   nothing  further  be 
due,   may  be   shown.     P.  r.   Loris,   131 
App.  Div.  127,  115  X.  Y.  S.  236. 
771-63     Sylvester    v.    S.,    infra    (wit- 
ness not  subpoenaed). 
Witness  may  explain  why  he  testified 
without    being    subpoenaed.     Sylvester 
f.  S.,  46  Fla.  166,  35  S.  142. 
Free     transportation. — Fact     witnesses 
were  transported  to  place  of  trial  free 
of  charge  and  hotel  bills  paid  tends  to 
show  bias.     Moore  v.  R.  Co.,  137  Ala. 
495,  34  S.  617. 

Payment  of  a  witness'  legal  demands 
does  not  justify  adverse  inference. 
Southern  R.  Co.  v.  Morris,  143  Ala.  628, 
42  S.  17. 

Payment  of  expense  incurred  by  wit- 
ness in  coming  from  another  state  can- 
not be  inquired  into.  Parrish  v.  S., 
139  Ala.  16,  36  S.  1012. 
Promised  gratuities  may  be  shown  to 
have  resulted  in  no  harm  and  that 
none  was  intended.  Dupuis  V.  Co.,  146 
Mich.  151,  109  N.  W.  413. 
771-64  U.  S.  V.  Post,  128  Fed.  950; 
Nelson  V.  S.  (Ala.  App.),  65  S.  844; 
Alabama  G.  S.  R.  Co.  v.  Yount,  165 
Ala.  537,  51  S.  737;  Cook  v.  S.,  152  Ala. 
66,  44  S.  549;  Gosdin  v.  Williams,  151 
Ala.  592,  44  S.  611;  Cross  v.  S.,  147 
Ala.  125,  41  S.  875;  Sanford  v.  S.,  143 
Ala.  78,  29  S.  370;  Funderburk  v.  S., 
145  Ala.  661,  39  S.  672;  Hanners  v.  S., 
147  Ala.  27,  41  S.  973;  Davidson  v.  S., 
108  Ark.  191,  158  S.  W.  1103;  Ringer  r. 
S.,  74  Ark.  262,  85  S.  W.  410;  P.  f.  Ryan, 
152  Cal.  364,  92  P.  853;  Hampton  v. 
S.,  50  Fla.  55,  39  S.  421;  Eatman  r. 
S.,  48  Fla.  21,  37  S.  576;  Vaughn  v. 
S.,  52  Fla.  122,  41  S.  881;  Sylvester 
V.  S.,  46  Fla.  166,  35  S.  142;  McDuffiie 
V.  S.,  121  Ga.  580,  49  S.  E.  708;  At- 
lanta, etc.  R.  Co.  V.  McManus,  1  Ga. 
App.  302,  58  S.  E.  258;  S.  v.  Barber, 
13  Ida.  65,  88  P.  418;  S.  v.  Crea,  10 
Ida.  88,  76  P.  1013;  Walker  v.  R.  Co., 
142  111.  App.  372;  National  E.  &  S.  Co. 
t'.  Fagan,  115  111.  App.  .5.90;  Blair  v. 
Blair,  125  111.  App.  341;  S.  v.  Koller, 
139  la.  Ill,  105  N.  W.  391;  S.  r.  Rut- 
ledge,  135  la.  581,  113  N.  W.  461;  S. 
t>.  Seery,  129  Ta.  2.59,  105  N.  W.  511; 
Strange  v.  C,  23  Ky.  L.  R.  1234,  64  S. 
W.  980;  Stockham  v.  Malcolm,  111  Md. 


615,  74  A,  569;  Sevmour  v.  Bruske,  140 
Mich.  244,  103  N.  W.  613,  104  N.  W. 
691;  S.  V.  Darling,  202  Mo.  150,  100  S. 
W.  631;  Briscoe  v.  R.  Co.,  118  Mo.  App. 
668,  95  S.  W.  276;  Lambeck  t\  Stiefel, 
71  N.  J.  L.  320,  59  A.  460;  Potter  v. 
Browne,  197  N.  Y.  288,  90  N.  E.  812; 
Brink  v.  Stratton,  176  N.  Y.  150,  68  N. 
E.  148;  Salzman  v.  Mandel,  98  N.  Y.  S. 
825;  P.  r.  Milks,  70  App.  Div.  438,  74  N. 
Y.  S.  1042;  Lederer  v.  Lederer,  108  App. 
Div.  228,  95  N.  Y.  S.  623;  Fischer 
V.  Brady,  9-:r  N.  Y.  S.  25;  Carey  r.  R. 
Co.,  108  N.  Y.  S.  1034;  P.  v.  Wenzel, 
189  N.  Y.  275,  82  N.  E.  130;  S.  v. 
Exum,  138  K  C.  599,  50  S.  E.  283;  S. 
V.  Malmberg,  14  N.  D.  523,  105  N.  W. 
614;  C.  V.  Hartman,  31  Pa.  Super.  364; 
Creeping  Bear  t\  S.,  113  Tenn.  322,  S7 
S.  W.  653;  Wilson  V.  S.  (Tex.  Cr.),  158 
S.  W.  1114;  Durfee  v.  S.  (Tex.  Cr.),  165 
S.  W.  180;  Earles  v.  S.,  64  Tex.  Cr. 
537,  142  S.  W.  1181;  Shoemaker  r.  S., 
58  Tex.  Cr.  518,  126  S.  W.  887;  Hous- 
ton, etc.  R.  Co.  V.  McCartv,  40  Tex. 
Civ.  364,  89  S.  W.  805;  Missouri,  cte. 
R.  Co.  V.  Cherry,  44  Tex.  Civ.  232,  97 
S.  W.  712;  Houston,  etc.  R.  Co.  V. 
Wilson,  37  Tex.  Civ.  405,  84  S.  W. 
274;  Wooley  v.  Bell,  33  Tex.  Civ.  339, 
76  S,  W.  797;  Brownlee  v.  S.,  48  Tex. 
Cr.  408,  87  S.  W.  1153;  Sue  v.  S.,  52 
Tex.  Cr.  122,  105  S.  W.  804;  Hathaway 
V.  Goslant,  77  Vt.  199,  59  A.  835;  S. 
V.  Griffin,  43  Wash.  591,  86  P.  951; 
S.  V.  Dalton,  43  Wash.  278,  86  P.  590; 
Lowe  V.  Ring,  123  Wis.  107,  101  N.  W. 
381. 

See  Allen  v.  Fincher  (Ala.),  65  S.  946; 
P.  V.  Rice,  136  Mich.  619,  99  N.  W. 
860;  P.  r.  Cahoon,  88  Mich.  456,  50 
N.  W.  384;  Manley  v.  S.  (Tex.  Cr.), 
153  S.  W.  1138;  Co'ffman  v.  S.,  51  Tex. 
Cr.  478,  103  S.  W.  1128. 
"The  adverse  side  may  prove  the  dec- 
la  i-ations  and  acts  of  the  witness  whicli 
tend  to  show  his  bias,  interest,  preju- 
dice, or  any  other  mental  state  or 
status,  which,  fairly  construed,  might 
tend  to  affect  his  credibility."  Irvin 
r.  S.  (Tex.  Cr.),  148  S.  W.  589. 
Details  of  trouble  inadmissible. — Walk- 
er V.  R.  Co.,  149  111.  App.  406. 
Contra  as  to  friendly  feeling  of  prose- 
cuting witness  for  accused.  S.  v.  Do 
Hart,  38  Mont.  211,  99  P.  438. 
Hostility  to  deceased  may  be  shown 
in  trial  for  homicide.  Glass  v.  S.,  147 
Ala.  50,  41  S.  727;  Morris  7-.  S.  (Ala.), 
39  S.  60S;  Cook  v.  S.,  169  Tnd.  430,  82 
N.  E.  1047;  Sue  v.  S.,  52  Tex.  Cr.  122, 
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lOo  S.  W.  8n4;  Porch  v.  S.,  50  Tex.  Cr. 
335,  99  S  W.  102. 

Hostility  of  persons  who  have  had 
cause  and  opportunity  to  influence  wit- 
ness against  aeoused  mav  be  shown.  S. 
v.  Cess,  53  Or.  462,  lOl' P.  193. 
Hostility  shouhl  be  shown  by  direct  and 
positive  testimony.  Carey  v.  R.  Co., 
108  N.  Y.  S.  1034;  Gale  v.  R.  Co.,  76 
N.  Y.  594;  Brink  v.  Stratton,  176  N. 
Y.  150,  68  X.  E.  148. 
Witness  may  explain  grounds  of  ex- 
pressed hostility.  P.  v.  Wenzel,  189  N. 
Y.  275,  82  N.  E.  130. 
Party  who  called  witness  may  show 
bias  if  the  other  brought  out  first  ma- 
terial testimony.  Fine  v.  E.  Co.,  91 
N.  Y.  S.  43. 

Nature  of  trouble  between  party  and 
witness  may  be  shown,  but  not  details. 
Glass  V.  S.,  147  Ala.  50,  41  S.  727. 
At  least,  if  ill-will  admitted.  Wright 
1".  Anniston,  151  Ala.  465,  44  S.  151; 
Proctor  V.  Pointer,  127  Ga.  134,  56  S. 
E.  Ill;  S.  r.  Lee,  46  Or.  40,  79  P. 
577.  And  if  there  is  no  such  admis- 
sion. McDuffiie  V.  S.,  121  Ga.  5S0,  49 
S.  E.  708;  S.  v.  Seerv,  129  la.  259,  105 
N.  W.  511;  S,  i\  Malmbero-,  14  N.  D. 
523,  105  N.  W.  614.  Justifiableness  of 
hostility,  immaterial.  Seymour  v. 
Bruske,'  140  Mich.  244,  103  N.  W.  613, 
104  N.  W.  691. 

Evidence  of  attempt  to  conciliate  par- 
ty against  whom  hositility  shown,  com- 
petent. C.  V.  Oakes,  187  Mass.  90,  72 
N.  E.  323. 

Attempts  to  prevent  others  testifying 
may  be  shown.  S.  v.  Koller,  129  la. 
Ill,  105  N.  W.  391;  S.  v.  Thornhill, 
177  ^lo.  691,  76  S.  W.  948. 
Attempts  to  conceal  fact  witness  knows 
material  facts  may  be  shown.  Rice  v. 
S.,  51  Tex.  Cr.  255,  103  S.  W.  1156. 
Time,  place  and  occasion  of  hostile 
statements  out  of  court  must  be 
shown.  S.  V.  Bardelli,  78  Yt.  102,  62 
A.  44.  But  collusion  between  witness 
and  party  may  be  shown  without  pred- 
icate. Chavigny  v.  Hava,  125  La.  710, 
51  S.  696. 

Hostility  against  party  relatives,  im- 
material. McQuiggan  v.  Ladd,  79  Vt. 
90.  64  A.  503. 

Order  of  proof. — Ordinarily,  proof  of 
bias  should  be  deferred  until  testimony 
given  on  the  issues;  but  that  may  be 
varied.  Fine  r.  R.  Co.,  91  N.  Y.  S. 
43.  See  Brink  r.  Stratton,  176  N.  Y. 
150,  68  N.  E.  148. 


Unfriendliness  not  shown  by  evidence 
of  refusal  to  pay  an  account.  Pilcher 
r.  Mule  Co.,  6  Ala.  App.  552,  60  So. 
547. 

771-65  Illinois  C.  R.  Co.  v.  O'Neill, 
177  Fed.  328,  100  C.  C.  A.  658;  Couch 
V.  Couch,  141  Ala.  361,  37  S.  405;  Eutaw 
V.  Botniek,  150  Ala.  429,  43  S.  739; 
Vindicator,  etc.  Co.  P.  Firstbrook,  36 
Colo.  498,  86  P.  313;  Roberts  v.  R.  Co., 
262  111.  228,  104  N.  E.  708;  Kennedy 
v.  Murphy,  112  111.  App.  607;  Marx  & 
Son  V.  King,  177  Mich.  662,  144  N.  W. 
553;  Smith  v.  Hockenberry,  146  Mich. 
7,  109  X.  W.  23;  Ellis  f.  R.  Co.,  131 
Mo.  App.  395,  111  S.  W.  839;  Frank  v. 
Svmons,  35  Mont.  56,  88  P.  561;  Poore 
L\  R.  R.  (N.  H.),  90  A.  791;  Schon 
r.  Harlan,  56  Misc.  518,  107  N.  Y.  S. 
113;  Hirsch  v.  Co.,  92  N.  Y.  S.  794; 
laquinto  v.  Bauer,  104  App.  Div.  56,  93 
N.  Y.  S.  388;  Miller  v.  Ty.,  15  Okla. 
422,  85  P.  239;  Wyatt  t\  Moore  (Tex. 
Civ.),  152  S.  W.  1135;  Cran^  v.  Tel. 
Co.  (Tex.  Civ.),  152  S.  W.  444;  Du- 
binski  E.  Wks.  v.  Co.  (Tex.  Civ.),  Ill 
S.  W.  169;  St.  Louis,  etc.  R.  Co.  v. 
Sproule,  45  Tex.  Civ.  615,  101  S.  W. 
26S;  Chicago,  etc.  R.  Co.  v.  Longbot- 
tom  (Tex.  Civ.),  80  S.  W.  542;  Brown 
r.  Sherrod,  53  Wash.  132,  101  P.  4S1. 
Sec  also  Ross  r.  Ross,  148  la.  729,  127 
X.  W.  1034;  Star  Mills  v.  Bailey,  140 
Ky.  194,  130  S.  W.  1077. 
Party  in  interest. — Xot  competent  to 
show  insurance  company  is  defending 
suit  to  which  it  is  not  a  party.  Sawyer 
V.  Co.,  90  Me.  369,  38  A.  333;  Fuller 
Co.  r.  Darragh,  101  IlL  App.  664;  Man- 
igold  r.  Co.,  81  App.  Div.  381,  80  N.  Y. 
S.  861:  Wildrick  r.  Moore,  66  Hun 
630  22  X.  Y.  S.  1119;  Cosselman  v. 
Dunfee,  172  N.  Y.  507,  65  X.  E.  494; 
Iverson  r.  McDonnell,  36  Wash.  73,  78 
P.  202;  Lowsit  f.  Co.,  38  Wash.  290, 
80  P.  431. 

Res  inter  alios  actae. — Inquiry  must 
not  extend  to  acts  or  declarations  of 
witness  in  his  dealings  with  strangers. 
Chicago,  etc.  R.  Co.  r.  Schmitz,  211  HI. 
44G,  71  X.  E.  1050. 

771-66  P.  f.  ShefYield,  9  Cal.  App. 
130,  98  P.  67;  Teston  v.  S.,  50  Fla. 
137,  39  S.  787;  Hampton  v.  S.,  50  Fla. 
55.  39  S.  421;  Tavlor  v.  S.,  121  Ga.  34S, 
49  S.  E.  303;  Dotterer  v.  S.,  172  Tnd. 
357,  8S  X".  E.  680;  Isaac  t?.  U.  S.,  7 
Ind.  Tv.  196,  104  S.  W.  588;  S.  v.  Taw- 
nev,  81  Kan.  162,  105  P.  218;  P.  v. 
GeVdvine,  210  X.  Y.  184,  104  X.  E.  129; 
Speight  V.  R.  Co.,  161  N.  C.  80,  76  S.  E. 
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684;  Nelson  r.  S.,  3  Okla.  Cr.  468,  106 
P.  647;  McLcod  r.  K.  Co.,  'J3  S.  C.  71,  76 
S.  E.  19;  Kolly  v.  S.  (Tex.  Cr.),  151  S. 
W.  304;  Foster  v.  S.  (Tex.  Cr.),  1.30 
S.  W.  <)36;  Owens  r.  S.  (Tex.  Cr.),  96 
S.  \V.  31;  Sexton  v.  S.,  48  Tex.  Cr.  497, 
88  S.  W.  34S;  S.  r.  Bean,  77  Vt.  3S4, 
60  A.  807. 

Accused.— In  P.  v.  Arnold,  248  111.  169, 
93  N.  E.  7S6,  the  court  after  instruct- 
ing that  the  credibility  of  the  defen- 
dant was  a  matter  for  the  jury,  and 
that  they  might  consider,  among  otiier 
things,  his  interest,  said:  "You  are 
not  required  to  receive  blindly  the  tes- 
timony of  such  accused  person  as  true, 
but  you  are  to  consider  whether  it  is 
true  and  made  in  good  faith  or  false 
and  made  only  for  the  purpose  of 
avoiding  a  conviction."  Disa])]>roving, 
the  Siipreme  Court  said:  "When  a 
person  accused  of  crime  becomes  a  wit- 
ness, he  is  in  the  same  position  as  any 
other  witness,  and  any  witness  may  be 
either  disinterested  or  have  an  interest, 
near  or  remote.  The  interest  of  the  de- 
fendant is  of  a  different  character  from 
that  of  any  other,  and  it  is  therefore 
proper  to  point  him  out  in  an  instruc- 
tion and  to  direct  the  jury  to  take  into 
account  his  interest  as  affecting  his 
credibility,  but  the  court  has  no  more 
right  to  disparage  or  discredit  his  tes- 
timony than  that  of  any  other  witness. 
Such  an  instruction  as  this,  concerning 
any  other  witness  having  an  interest 
in  the  result  of  a  case,  would  not  be 
regarded  as  proper,  and  the  instruction 
falls  umler  the  condemnation  of  Ilcll- 
yer  r.  People,  180  111.  o.lO,  .38  N.  E. 
24.3.  The  words  quoted  were  the  ground 
for  a  reversal  of  the  judgment  in  Don- 
ner  r.  State,  72  Neb.  263,  100  N.  W. 
30.3,  117  Am.  St.  Rep.  789." 
Contribution  of  money  to  aid  in  pros- 
ecution may  be  sliown,  as  may  fact 
witness  received  retainer.  Miller  r. 
Ty.,  149  Fed.  330,  79  C.  C.  A.  20S.  Mere 
solicitation  to  contribute,  immaterial. 
Robinson  v.  S.,  1.3.3  Ala.  67,  4.3  S.  916. 
Voluntary  statement  showing  extent  of 
witness'  interest,  com])etent.  Lowman 
f.  S.,  161  Ala.  47,  .30  S.  43. 
772-67  Daniels  r.  Stock,  23  Colo. 
App.  .329,  130  P.  1031;  S.  r.  Massey 
(Del.),  82  A.  243;  Domestic,  etc.  Co.  v. 
Holden  (Ind.  App.),  103  N.  E.  73;  Mc- 
Lendon  r.  S.,  7  Ga.  App.  687,  67  S.  E. 
846;  S.  r.  Thomas,  1.31  la.  .372,  132  N.  W. 
51;  Wnllacer.  S.,91  Xeb.  1.3S,  13.3  N.  W. 
549;    Hoxie   v.   Walker,   75   N.   H.   308, 


74  A.  183;  Nat.  Bk.  r.  Thomas,  30  R.  1 
2J4,  74  A.  1092;  S.  r.  Stukes,  73  S.  C. 
3S",  53  S.  E.  643;  Bolt  r.  Bk.  (Tex. 
Civ.),  145  S.  W.  707-;  Tipton  v.  Tipton, 
55  Tex.  Civ.  192,  118  S.  W.  842;  Blank- 
avag  1-.  Co.,  136  Wis.  380,  117  N.  W. 
8.32. 

It  may  be  shown  witness  volunteered. 
Sylvester  i\  S.,  46  Fla.  166,  35  S.  142; 
\Nabash  R,  Co.  v.  Ferris,  6  Ind.  App. 
30,  32  N.  E.  112.  But  testimony  of 
near  relative  who  came  from  without 
jurisdiction  and  testified  voluntarily  is 
not  without  force.  Timma  r.  Tiinmu, 
72  Kan.  73,  82  P.  481.  See  suj.ra,  771. 
772-68  Oldham  v.  C,  136  Ky.  7S9, 
125  S.  W.  242. 

772-69  ]\[onteith  v.  S.,  161  Ala.  IS, 
49  S.  777;  Hammond  V.  S.,  147  Ala.  79. 

41  S.  761;   Shelton  v.  S.,  144  Ala.   106, 

42  S.  30;  Prior  v.  Ty.,  11  Ariz.  169,  89 
P.  412;  Halderman  v.  Halderman,  7 
Ariz.  120,  60  P.  876;  P.  r.  Ryan,  152 
Cal.  364,  92  P.  853;  P.  v.  Waysman,  1 
Cal.  App.  246,  81  P.  1087;  P.  r.  Bot- 
kin,  9  Cal.  App.  244,  98  P.  861;  S.  v. 
Dlugozrina,  7  Penne.  (Del.)  151,  74  A. 
1086  (also  prosecutrix);  S.  v.  Menz,  81 
Kan.  197,  105  P.  24;  P.  v.  Dumas,  161 
Mich.  45,  125  N.  W.  766;  S.  v.  Brown, 
216  Mo.  351,  115  S.  W.  967;  Holmes  r. 
S.,  85  Neb.  506,  123  N.  W.  1043;  S.  r. 
Dixon,  149  N.  C.  460,  62  S.  E.  615;  Hen- 
drix  V.  U.  S.,  2  Okla.  Cr.  240,  101  P. 
125;  S.  V.  Farr,  29  R.  I.  72,  69  A.  5; 
Majors  r.  S.,  58  Tex.  Cr.  33,  124  S.  W. 
663;  Younger  v.  S.,  12  Wyo.  24,  73  P. 
551. 

772-70  Ludlow  v.  S.,  156  Ala.  58,  47 
S.  321;  S.  v.  Judd,  132  la.  296,  109  N. 
W.  892;  S.  V.  Newcomb,  220  ^lo.  54, 
119  S.  W.  405  (instructions  should  be 
permissive);  S.  v.  Lee,  85  S.  C.  101,  67 
S.  E.  141  (state  may  show  witness  for 
it  was  defendant's  putative  father); 
Morrow  v.  S.,  56  Tex.  Cr.  519,  120  S.  W. 
491;  Sexton  v.  S.,  48  Tex.  Cr.  497,  88 
S.  W.  348;  Hardin  v.  S.,  51  Tex.  Cr. 
5.39,  103  S.  W.  401. 

Illicit  relations  of  defendant  and  wit- 
ness may  be  proved.  Perdue  f.  S.,  1-6 
Ga.  112,  54  S.  E.  820;  Brown  v.  S.,  119 
Ga.  572,  46  S.  E.  833. 
Proof  witness  is  husband  of  a  party 
mudt  be  made  by  diiect  evidence;  ad- 
missions of  strangers,  not  competent. 
Barton  i\  Bruley,  119  Wis.  326,  96  N. 
W.  815. 

773-71  Acklev  r.  U.  S.,  200  Fed.  217, 
118  C.  C.  A.  403;  Perry  f.  S.  (Miss.), 
64  S.  466;  S.  v.  Bobbitt,  228  Mo.  252, 
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12S  S.  \V.  9.33;  Link  v.  S.  (Tex.  Cr.), 
\[\\  S.  W.  9S7. 

77o-73  Dumas  t.  Clayton,  32  App. 
Cas.  (0.  C.)  5G(3;  Sterling  v.  Cole,  12 
Cai.  App.  93,  106  P.  602;  Detwiler  v. 
Cox,  120  Ga.  638,  4S  S.  E.  142;  Arm- 
strong V.  Ballew,  118  Ga.  168,  44  S.  E. 
996;  .lohnson  v.  Southern  Ey.  Co.,  9 
Ga.  App.  661,  72  S.  E.  66;  Steve  v. 
Co.,  13  Ida.  384,  32  P.  363;  Lauth  v. 
Co,  244  111.  244,  91  N.  E.  431;  Larsen 
r.  Co.,  131  111.  App.  286;  Caldwell  r. 
Turner,  129  La.  1.5,  5.3  S.  693;  Alpena 
f.  Mainville,  153  Mich.  732,  117  N.  W. 
33S;  Goss  v.  Goss,  102  Minn.  346,  113 
N.  W.  690;  Alward  v.  Oakcs,  63  Minn. 
190,  65  N.  W.  270;  Miller  v.  Freeman 
(Tex.  Civ.),  127  S.  W.  302  (accident 
policies  held  by  plaintiff  in  tort  ac- 
tion);  Texas   <&   P.  li.   Co.   v.  Dishman, 

41  Tex.  Civ.  250,  91  S.  W.  828;  Ire- 
land V.  Scharpcnberg,  54  "Wash.  558,  103 
P.  801;  McCowan  v.  Co.,  41  "Wash.  675, 
84  P.  614  (extent  of  interest  as  stock- 
holder); Novak  V.  Co.,  141  Wis.  298, 
121  N.  \V.  2S2. 

See  P.  r.  Newman,  261  111.  11,  103  N.  E. 
589;  Marx  &  Son  f.  King,  177  Mich. 
662,  144  N.  W.  553. 

Failure  to  assert  rights  is  a  circum- 
stance affecting  credibility  of  witness 
who  subsequently  testifies  thereto. 
Armstrong  v.  Ballew,  118  Ga.  168,  44 
S.  E.  996. 

Afisertion  of  legal  rights  by  other  suits 
cannot  be  jiroved  to  show  prejudice  of 
plaintiff.     Texas   &   P.   R.   Co.    r.   Dish- 
man.  41  Tex.  Civ.  250,  91  S.  W.  828. 
773-73     Parham    v.    S.,    147    Ala.    57, 

42  S.  1;  Louisville,  etc.  K.  Co.  r.  Sher- 
rill,  152  Ala.  213,  44  S.  631;  Birming- 
ham, etc.  R.  Co.  r.  Rutledge,  142  Ala. 
195,  39  S.  338;  Mobile  Light  &  R.  Co. 
r.  Davis,  1  Ala.  App.  338,  55  S.  1020; 
Murrav  r.  Llewellyn,  4  Cal.  App.  41,  87 
P.  202;  Capital  C.  Co.  r.  Holtzman,  27 
App.  Cas.  (D.  C.)  125;  Central,  etc.  R. 
Co.  f.  Bagley,  121  Ga.  781,  49  S.  E. 
780;  Chicago,  etc.  R.  Co.  v.  Carroll, 
206  m.  318,  68  N.  E.  1087;  Merchants' 
Mut.  T.  Co.  V.  Hirschman,  43  Ind.  Aj'p. 
283,  87  N.  E.  238;  Gordon  v.  R.  Co., 
222  Mo.  516,  121  S.  W.  80  (discharge 
of  witness  from  service  of  ]>arty  and 
pendency  of  application  for  reinstate- 
ment); Stockton  r.  R.  Co.,  177  Mo.  Ajip. 
2Sfi,  164  S.  W.  176;  Sharp  K.  R.  Co., 
1^4  N.  Y.  100,  76  N.  E.  923;  Schuster 
r.  R.  Co.,  129  N.  Y.  S.  262;  lacpiinto 
'•.  Pn""r,  101  App.  Div.  56,  93  X.  Y.  S. 
388;   Glenu   v.  Co.,  206  Pa.  135,  55   A. 


860;  McLeod  v.  R.  Co.,  93  S.  C.  71,  76 
S.  E.  19;  Cain  r.  R.  Co.,  74  S.  C.  89, 
54  S.  E.  244;  Gulf,  etc.  R.  Co.  v.  Hays, 
40  Te.x.  Civ.  162,  89  S.  W.  29;  Clo])ton 
V.  C,  109  Va.  813,  63  S.  E.  1022;  Nor- 
folk, etc.  R.  Co.  V.  Birchfield,  105  Va. 
809,  54  S.  E.  879;  Williams  v.  R.  Co., 
42  Wash.  597,  84  P.  1129;  Stowe  v. 
La  Conner,  39  Wash.  28,  80  P.  856,  81 
P.  97;  Bodenheimer  v.  R.  Co.,  140  Wis. 
623,  123  N.  W.  148. 

Witness'  declarations  may  be  shown  to 
prove  he  is  employe.  Louisville,  etc. 
R.  Co.  V.  Muuford,"  24  Ky.  L.  R.  416, 
68  S.  W.  635.  Fact  he  is  such  being 
shown,  inquiry  as  to  duty,  immaterial. 
Parham  v.  S.,"l47  Ala.  57,  42  S.  1. 
Witness'  attempt  to  procure  perjured 
testimony  may  be  shown;  but  not  at- 
tempts of  others  if  neither  l>arty  there- 
to testified.  C.  r.  Min  Sing,  202  Mass. 
121,  88  N.  E.  918. 

774-74  Patterson  r.  S.,  8  Ala.  App. 
420,  62  So.  1023;  Pitcher  f.  Smith,  4 
Ala.  App.  444,  58  S.  672;  Williams  v. 
S.,  144  Ala.  14,  40  S.  405;  Merchants' 
Inc.  Co.  V.  Mc Adams,  88  Ark.  550,  115 
S.  W.  175;  St.  Louis  R.  Co.  r.  Hutch- 
inson, 79  Ark.  247,  96  S.  W.  374;  S.  f. 
Whitbeck,  145  la.  29,  123  N.  W.  932; 
Vallev  Tp.  r.  Stiles,  77  Kan.  557,  95 
P.  5'2;  Lury  v.  R.  Co.,  205  Mass. 
540,  91  N.  E.  1018;  U.  S.  f.  Ramirez, 
4  Phil.  Isl.  549;  Miner  v.  Co.,  83  Yt. 
311,  75  A.  653. 

See  Nichols  &  Shepard  Co.  f.  Horstad 
(S.  D.),  146  N.  W.  566. 
Contradiction  as  to  immaterial  fact  is 
not  mntorial.  Southern  R.  Co.  f.  Hund- 
ley, 151  Ala.  378,  44  S.  195. 
The  jury  may  accept  the  explanation 
of  a  witness  as  to  why  he  has  niada 
contradictorv  statements.  Solomon  V. 
S..  10  (ia.  App.  4(i!»,  73  S.  E.  623. 
Inconsistencies  between  statement  as 
to  location  and  distance,  as  indicated 
on  a  plat,  do  not  affect  the  witnesses' 
credibilitv.  Bait.  &  O.  R.  Co.  r.  S., 
120  ]\rd.  310,  87  A.  676. 
Witness  should  be  allowed  to  explain 
his  inconsistent  statements.  Sj^earman 
r.  S.  (Tex.  Cr.),  152  S.  W.  921. 
774-75  Brown  i:  S.,  142  Ala.  287,  38 
S.  26 ^;  Barddell  V.  S.,  144  Ala.  54,  39 
S.  975;  Hammond  f.  S.,  147  Ala.  79,  41 
S.  761;  Hughes  r.  S.,  152  Ala.  5,  44  S. 
694;  Speakman  r.  Vest,  152  Ala.  623, 
44  S.  1021;  Morris  r.  S.  (Ala.).  39  S. 
60S;  Giddens  r.  Rutledge,  146  Ala.  232, 
-10  S.  759;  .Tones  r.  S..  145  Ala.  51,  40 
S.  947;  Snyder  f.  S.,  145  Ala.  33,  40  S. 
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978;  Alabama,  etc.  R.  Co.  r.  Clarke, 
14")  Ala.  459,  39  S.  816;  Schaffer  v.  Ty., 
14  Ariz.  3o9,  127  P.  746;  Rector  r. 
Robins,  82  Ark.  424,  102  S,  W.  203; 
Weaver  v.  S.,  S3  Ark.  119,  102  S.  W. 
713;  Cage  v.  S.,  73  Ark.  484,  84  S.  W. 
631;  Keyes  r.  R.  Co.,  1.32  Cal.  437,  93 
P.  88;  P.  V.  Howard,  143  Cal.  310,  7(5 
P.  1116;  P.  v.  Scalamiero,  143  Cal.  343, 
76  P.  109S;  Colorado  M.  R.  Co.  v.  Mc- 
Garry,  41  Colo.  398,  92  P.  915;  Denver, 
etc.  R.  Co.  v.  Mitchell,  42  Colo.  43,  94 
P.  289;  Joyce  v.  Jovce,  SO  Conn.  SS, 
67  A.  374;  Grant  «>.  U.  S.,  28  App. 
Cas.  CD.  C.)  169;  Davis  v.  Malonev 
(Del.),  84  A.  947;  Adams  v.  S.,  54  Fla. 
1,  45  S.  494;  Clinton  V.  S.,  53  Fla.  98, 
43  S.  312;  Tinker  r.  S.,  125  Ga.  743, 
54  S.  E.  662;  Georgia,  etc.  Co.  i".  An- 
drews, 125  Ga.  85,  54  S.  E.  76;  Perdue 
r.  S.,  126  Ga.  112,  54  S.  E.  820;  Leake 
r.  Co.,  5  Ga.  App.  102,  62  S.  E.  729; 
Idaho  P.  M.  Co.  V.  Green,  14  Ida.  249. 
93  P.  954;  Casey  v.  R.  Co.,  237  111.  140^ 
86  N.  E.  606;  P.  v.  Feinberg,  237  111. 
348,  86  N.  E.  584;  Strong  v.  P.,  119 
111.  App.  79;  Edmunds  Mfg.  Co.  r.  Mc- 
Farland,  118  111.  App.  256;  Gemmill  v. 
S.,  16  Ind.  App.  154,  43  N.  E.  909;  Rob- 
bins  V.  Spencer,  140  Ind.  483,  38  N.  E. 
522,  40  N.  E.  263;  Bachman  r.  Cooper, 
20  Ind.  App.  173,  50  N.  E.  394;  Ileintz 
r.  Mueller,  27  Ind.  App.  42,  59  N.  E. 
414;  Indianapolis,  etc.  R.  Co.  v.  Hub- 
bard, 36  Ind.  App.  160,  74  N.  E.  535; 
Atoka  C.  &  M.  Co.  v.  Miller,  7  Ind.  Tv. 
104,  104  S.  W.  555;  Davis  r.  Bk.,  6  Ind. 
Ty.  124,  89  S.  W.  1015;  Rhomberg  v. 
Avenarius,  135  la.  176,  112  N.  W.  54S; 
S.  V.  Matheson,  130  la.  440,  103  N.  W. 
137;  Gregory  v.  R.  Co.,  126  la.  230,  101 
N.  W.  761;  Wright  v.  Sehultz  (Ky.), 
122  S.  W.  138  (lack  of  personal  knowl- 
edge of  fact  stated);  Cincinnati,  etc.  R. 
Co.  r.  Rodes,  31  Ky.  L.  R.  430,  102  S. 
W.  321;  S.  v.  Mitchell,  119  La.  374,  44 
S.  132;  Chesapeake,  etc.  Co.  v.  Donahue, 
107  Md.  119,  68  A.  507;  Paquette  v. 
Ins.  Co.,  193  Mass.  215,  79  N.  E.  250; 
Robinson  v.  R.  Co.,  189  Mass.  594,  76 
N.  E.  190;  Smith  v.  Hockenberry,  146 
Mich.  7,  109  N.  W.  23;  Thompson  v. 
Mecosta,  141  Mich.  175,  104  N.  W.  694; 
S.  V.  Callahan,  100  Minn.  63,  110  N.  W. 
342;  Rand  v.  Sage,  94  Minn.  344,  102 
N.  W.  864;  Brace  v.  R.  Co.,  87  Minn. 
292,  91  N.  W.  1099;  Sherrod  v.  S.,  90 
Miss.  856,  44  S.  813;  Bowles  v.  S. 
(Miss.),  40  S.  165;  Schloemer  v.  Co., 
204  Mo.  39,  102  S.  W.  565;  S.  i".  Dar- 
ling, 202  Mo.  150,  100  S.  W.  631;  S.  v. 


Lockhart,  188  Tkfo.  427,  87  S.  W.  457; 
S.  r.  Wcrtz,  191  Mo.  509,  90  S.  W. 
838;  Villineuve  v.  R.  Co.,  73  N.  H.  250, 
60  A.  74S;  Page  r.  llazelton,  74  N.  II. 
252,  66  A.  1049;  Lam])0(k  c.  Stiefel,  H  I 
N.  J.  L.  320,  59  A.  460;  P.  r.  Longe- 
bodi,  154  App.  Div.  793,  139  N.  Y.  S. 
721;  Schon  r.  Harlan,  56  Misc.  518,  107 
N.  y.  S.  113;  Rossenbach  r.  Forresters, 
184  N.  Y.  92,  76  N.  E.  10S5;  Walsh  v. 
Co.,  126  App.  Div.  229,  110  N.  Y.  S. 
5L'3;  Sutton  v.  Wanamaker,  95  N.  Y.  S. 
525;  Kay  v.  R.  Co.,  163  N.  Y.  447, 
57  N.  E.  751;  Burke  f.  Co.,  98  App. 
Div.  219,  9h  N.  Y.  S.  527;  Lederer  v. 
Lederer,  108  App.  Div.  228,  95  N.  Y.  S. 
623;  Wadsworth  v.  Owens,  17  N.  D. 
173,  115  N.  W.  667;  Cincinnati  T.  Co. 
V.  Stephens,  75  O.  St.  171,  79  N.  E.  235; 
Tucker  v.  Ty.,  17  Okla.  56,  87  P.  307; 
Baker  v.  Moore,  29  Pa.  Super.  301; 
Baldi  V.  Ins.  Co.,  24  Pa.  Super.  275;  S. 
f.  Sanders,  75  S.  C.  409,  50  S.  E.  35-, 
Sontell  V.  R.  Co.,  70  S.  C.  183,  49  S.  E. 
215;  Holder  v.  S.,  119  Tenn.  178,  104  S. 
W.  225;  Burnaman  r.  S.  (Tex.  Cr.), 
159  S.  W.  244;  Lewandowski  v.  S.,  44 
Tex.  Cr.  511,  72  S.  W.  594;  Contreras 
V.  T.  Co.  (Tex.  Civ.),  S3  S.  W.  870; 
Fox  r.  Robbins  (Tex.  Civ.),  70  S.  W. 
597;  Smith  r.  S.,  52  Tex.  Cr.  27,  105  S. 
W.  182;  Adams  f.  S.,  52  Tex.  Cr.  13, 
105  S.  W.  197;  Larkin  v.  Trammel,  47 
Tex.  Civ.  548,  105  S.  W.  552;  Interna- 
tional, etc.  R.  Co.  V.  Munn,  46  Tex.  Civ. 
276,  102  S.  W.  442;  Hood  v.  S.  (Tex. 
Cr.),  101  S.  W.  229;  Campos  r.  S.,  50 
Tex.  Cr.  289,  97  S.  W.  100;  Gulf,  etc. 
R.  Co.  V.  Havs,  40  Tex.  Civ.  162,  89  S. 
W.  29;  Thompson  v.  S.,  48  Tex.  Cr.  16, 
85  S.  W.  1059;  Bailey  v.  Fly,  35  Tex. 
Civ.  410,  80  S.  W.  675;  Dallas,  etc.  R. 
Co.  V.  McAllister,  41  Tex.  Civ.  131,  90 
S.  W.  933;  Larkin  f.  B.  Co.,  30  Utah  86, 
83  P.  686;  McQuiggan  r.  Ladd,  79  Vt. 
90,  64.  A.  503;  Corbett  v.  Assn.,  135 
Wis.  505,  115  N.  W.  365,  16  L.  R.  A. 
(N.  S.)  177. 

Rule  applies  to  accused  who  testifies 
on  his  own  behalf.  Smith  v.  S.,  137 
Ala.  22,  34  S.  396;  Smith  v.  S.,  74  Ark. 
397,  85  S.  W.  1123;  Clinton  v.  S.,  53 
Fla.  98,  43   S.  312. 

No  connection  need  be  shown  between 
inconsistent  statement  and  res  gestae. 
Denver,  etc.  R.  Co.  r.  Mitchell,  42  Colo. 
43,  94  P.  289;  Schloemer  v.  Co.,  204 
Mo.  99,  102  S.  W.  565;  Sentell  v.  R.  Co., 
70  S.  C.  183,  49  S.  E.  215. 
Absence  of  party. — Immaterial  _  state- 
ments     contradictory      of      testimony, 
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made  in  absence  of  party  "who  seeks  to 
show  them.  S.  v.  Mulhall,  l^i)  Mo.  202, 
97  .^.  AV.  553,  7  L.  R.  A.  (X.  S.)  630. 
EiUe  applies  if  witness  indirectly  an- 
swers question  as  to  former  statement. 
Chicago,  etc.  R.  Co.  v.  ]\Iatthieson,  212 
111.  2U2,  72  N.  E.  443.  And  if  he  does 
not  directly  deny  making  it.  Chicago, 
etc.  R.  Co.  V.  Crose,  113  111.  App.  547. 
Weight  of  statements  as  compared  with 
partv's  evidence.  Severson  v.  Gremm, 
124  "la.  729,  100  N.  W.  862. 
Order  of  proof. — Contradictory  written 
statement  should  be  read  ■when  party 
offering  it  presents  rebuttal  evidence; 
but  presenting  it  during  witness'  cross- 
examination  is  not  serious  error.  Chi- 
cago, etc.  E.  Co.  V.  Matthieson,  212  111. 
292,  72  N.  E.  443.  It  must  be  intro- 
duced before  witness  questioned  con- 
cerning it.  Villineuve  v.  R.  Co.,  73 
N.  H.  250,  60  A.  748.  Error  in  exclud- 
ing writing  harmless  if  contents  shown 
by  parol.  Chicago,  etc.  E.  Co.  v.  Crose, 
113  111.  App.  547.  Oral  statements  may 
be  proved  without  asking  witness 
whether  he  made  them;  he  may  explain 
later.  Villineuve  v.  R.  Co.,  supra. 
Fact  witness  did  not  deny  a  statement 
made  in  his  presence  as  to  his  opinion 
may  be  shown  to  affect  testimony  in- 
consistent with  such  opinion.  Denver, 
etc.  R.  Co.  r.  Mitchell,  42  Colo.  43,  94 
P.  2S9. 

Tax  statement  made  by  property  own- 
er not  admissible  to  contradict  his  tes- 
timony as  to  value  of  property  de- 
scribed in  it.  TA'illiams  t.  Brown,  137 
Mich.  569,  100  N.  W.  786,  statute. 
Inconsistent  conduct  in  bringing  ac- 
tion.— One  may  comply  with  conditions 
of  a  policy  by  giving  notice  of  loss 
and  bringing  suit  thereon  without  af- 
fecting credibility  of  his  testimony  as 
to  cause  of  loss;  he  being  without  per- 
sonal knowledge  thereof.  Blickley  v. 
Luce,  148  Mich.  233,  111  N.  W.  '752. 
Contra  in  action  for  personal  injuries. 
Fa't  suit  brought  may  be  shown  by 
witness.  Rucmer  v.  Clark,  121  App 
Div.  231,  105  N.  Y.  S.  659. 
Statements  as  to  opinions  or  estimates 
not  comjietent  to  contradict.  Southern 
R.  Co.  1-.  McXcill,  155  Fed.  756,  781; 
Van  Houser  v.  S.,  52  Tex.  Cr.  572,  108 
S.  W.  386;  Kirk  v.  S.,  48  Tex.  Cr.  624, 
89  S.  W.  1007.  Comii.  Atlanta,  etc.  R. 
Co.  V.  McManus,  1  Ga.  App.  302,  58  S.  E. 
258,  and  S.  r.  Hogan,  117  La.  863,  42  S. 
352  (ron-expert  witness  as  to  sanity 
may  be  contradicted  by  proof  of  pre- 


vious statements).  Varying  opinions 
expressed  at  different  times,  not  neces- 
sarily inconsistent.  Myers  f.  Manlove, 
164  Ind.  128,  71  X.  E.  893;  Parker  v. 
S.,  46  Tex.  Cr.  461,  80  S.  W.  1008.  Af- 
lidavit  by  party  stating  what  he  be- 
lieved absent  witness  would  swear  to, 
not  admissible.  Baker  v.  S.,  85  Ark. 
300,  107  S.  W.  983. 

Witness  must  first  be  interrogated  as 
to  iierson,  time  and  jdace.  Keves  v.  R. 
Co.,  152  Cal.  437,  93  P.  88  (code);  P. 
V.  Pembroke,  6  Cal.  App.  588,  92  P. 
668;  Bradley  v.  Gorham,  77  Conn.  211, 
58  A.  638;  Clinton  v.  S.,  53  Fla.  98, 
43  S.  312  (statute) ;  Stancliff  v.  U.  S., 
5  Ind.  Ty.  486,  82  S.  W.  882;  Lerum 
r.  Geving,  97  Minn.  269,  105  N.  W.  967; 
P.  V.  Mallon,  116  App.  Div.  425,  101  N. 
Y.  S.  814;  McCulloch  v.  Dobson,  133 
X.  Y.  114,  30  X^.  E.  641  (doubted,  Goss 
r.  Goss,  102  Minn.  346,  113  X.  W.  6.30) ; 
Loughlin  v.  Brassil,  187  X.  Y.  128,  79 
X.  E.  854.  Otherwise  if  witness  a  partv 
Ruemer  v.  Clark,  121  App.  Div.  231,  105 
X.  Y.  S.  659. 

Silence  not  contradiction  if  witness 
not  called  upon  to  speak.  O  'Connor  v. 
Ilogan,  140  Mich.  613,  104  X.  W.  29. 
Only  such  contradictory  extra-judicial 
statements  can  be  shown  as  are  rele- 
vant.—Dillard  v.  U.  S.,  141  Fed.  303, 
72  C.  C.  A.  451;  Yelton  v.  Black,  26 
Ky.  L.  R.  885,  82  S.  W.  634;  Brackett 
V.  Co.,  127  Ga.  672,  56  S.  E.  762;  Lor- 
anger  v.  Carpenter,  148  Mich.  549,  112 
X.  W.  125;  Tucker  v.  Ty.,  17  Okla.  56, 
87  P.  307;  Barton  v.  Bruley,  119  Wis. 
326,  96  X.  W.  815.  Declarations  may  be 
proved  though  incompetent  for  other 
purposes.  Keves  r.  R.  Co.,  152  Cal.  437, 
93  P.  88;  S.  r".  Mitchell,  119  La.  374,  44 
S.  132.  Contradictory  testimony  in  an- 
other case  as  to  a  matter  peculiarly 
within  knowledge  of  witness  cannot  be 
proved  if  it  has  no  relevancy.  West- 
ern C.,-  etc.  Co.  V.  Anderson,  45  Tex. 
Civ.  513,  101  S.  W.  1061. 
Precautionary  measures  after  suit 
brought  may  be  shown  to  affect  cred- 
ibility of  testimony  they  were  unnec- 
essary. Frierson  v.  Frazier,  142  Ala. 
232,  37  S.  825;  Schloemer  v.  Co.,  204 
Mo.  99,  102  S.  W.  565.  But  not  to 
contradict  witness.  Loutrhlin  v.  Bras- 
sil, 187  X.  Y.  128,  79  X.  E.  854. 
Statements  of  others  in  witness'  pres- 
ence cannot  be  shown  unless  he  author- 
ized them.  Tucker  v.  Ty.,  17  Okla.  56, 
87  P.  307. 
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Variance  between  pleading  and  testi- 
mony of  party  does  not  per  se  alTcct 
weight  of  latter.  Sheldon  v.  Crane,  li6 
la.  461,  125  X.  W.  238. 
Eelease  executed  by  minor  son,  inad- 
missible. Ilollinger  v.  R.  Co.,  225  Pa. 
419,  74  A.  344. 

775-76  Charlton  v.  Kelly,  156  Fed. 
433,  S4  C.  C.  A.  295;  Pope  v.  S.,  174 
Ala.  63,  57  S.  245;  Jones  v.  S.,  145 
Ala.  51,  40  S.  947;  Bradley  v.  Gorham, 
77  Conn.  211,  58  A.  698;  Joyce  v.  Joyce, 
80  Conn.  88,  67  A.  374;  Eeisch  v.  P., 
229  111.  574,  82  N.  E.  321;  Eaymond  v. 
P.,  226  111.  433,  80  N.  E.  996;  In  re 
Barry,  219  111.  391,  76  N.  E.  577;  Laz- 
arus r.  Fredericks,  125  La.  619,  51  S. 
663;  Beers  v.  Co.,  203  Mass.  254,  89 
N.  E.  557;  P.  v.  Tubbs,  147  Mich.  1, 
110  N.  W.  132;  Matthews  v.  S.,  96 
Miss.  169,  50  S.  561;  Bell  v.  S.,  90 
Miss.  104,  43  S.  84;  Carp  v.  Ins.  Co.,  203 
Mo.  295,  101  S.  W.  78;  Bradford  f. 
R.  Co.,  136  Mo.  App.  705,  119  S.  W. 
32;  S.  V.  Wells,  33  Mont.  231,  83  P. 
476;  Curlee  r.  Reeves,  85  Neb.  358,  123 
N.  W.  420;  Brudie  V.  Sell  Branch,  153 
App.  Div.  675,  138  N.  Y.  S.  657;  P.  v. 
Scanlon,  132  App.  Div.  528,  117  N.  Y. 
S.  57;  Marshall  v.  Ty.,  2  Okla.  Cr.  136, 
101  P.  139;  I).  S.  V.  Padlan,  7  Phil. 
Isl.  517;  Swain  v.  S.,  48  Tex.  Cr.  98, 
86  S.  W.  335;  Casey  v.  S.,  50  Tex.  Cr. 
392,  97  S.  W.  496;  Clark  v.  Gurley,  48 
Tex.  Civ.  274,  106  S.  W.  394;  Randell 
t\  S.,  49  Tex.  Cr.  261,  90  S.  W.  1012; 
S.  r.  Trail,  59  W.  Va.  175,  53  S.  E.  17. 
Such  evidence  should  be  carefully 
scrutinized.  Husted  v.  Mead,  58  Conn. 
55,  19  A.  233;  Bradley  v.  Gorham,  77 
Conn.  211,  58  A.  698. 
Unsworn  interpreter. — Immaterial  ex 
parte  affidavit  made  through  unsworn 
interpreter.  Davis  v.  l3k.,  6  Ind.  Ty. 
124,  89  S.  W.  1015. 

Party  who  called  witness  may  show 
inconsistent  extrajudicial  statements. 
Whitt  V.  C,  27  Ky.  L.  R.  50,  84  S.  W. 
340.  State  may  show  them  by  witness 
it  brought  before  grand  jury.  S.  v. 
Brown,  128  la.  24,  102  N.  W.  799;  S,  v. 
Waldrop,  73  S.  C.  60,  52  S.  E.  793. 
Formerly,  in  Alabama,  it  was  proper  to 
instruct  that  if  any  witness  had  made 
contradictory  statements  as  to  mate- 
rial facts  jury  might  consider  them  as 
raising  reasonable  doubt  of  truth 
of  testimonv.  Gregg  V.  S.,  106  Ala.  44, 
17  S.  321;  Williams  V.  S.,  114  Ala.  19, 
21  S.  993.  But  these  cases  have  been 
OverriUed.     Brown  v.  S.,  142  Ala.  287, 


38  S.  268;  Snyder  v.  S.,  145  Ala.  33, 
40  S.  978,  qualifying  Washington  v.  S., 
58  Ala.  355. 

A  change  of  testimony  which  meets 
necessities  of  case  as  declared  by  re- 
viewing court  is  a  most  suspicious  cir- 
cumstance. Czermak  v.  Wetzel,  109  N. 
Y.  S.  698;  Barry  v.  Co.,  119  N.  Y.  S. 
237. 

Witness  may  explain  seeming  contra- 
dictions. Brown  v.  McBride,  129  Ga. 
92,  58  S.  E.  702;  Spearman  v.  Sanders, 
121  Ga.  468,  49  S.  E.  296;  Long  v. 
Davis,  136  la.  734,  114  N.  W.  197; 
Hood  V.  S.,  52  Tex.  Cr.  524,  107  S.  W. 
848;  Comer  v.  Thornton,  38  Tex.  Civ. 
287,  86  S.  W.  19;  Harvey  v.  Ivory,  35 
Wash.  397,  77  P.  725;  Allen  v.  Ellis, 
125  Wis.  565,  104  N.  W.  739.  And 
show  former  statement  made  under 
duress.  Skeen  v.  S.,  51  Tex.  €r.  39,  100 
S.   W.    770. 

Explanation  of  instrument. — Parol  evi- 
dence is  competent  to  show  what  trans- 
pired at  time  witness  signed  a  paper, 
introduced  to  impeach  his  credibility, 
to  explain  alleged  inconsistency  be- 
tween it  and  his  testimony.  Joyce  -v. 
Joyce,  80  Conn.  88,  67  A.  374;  Idaho  P. 
Mo.  V.  Green,  14  Ida.  249,  93  P.  954; 
Villeneuve  v.  R.  Co.,  73  N.  H.  250,  60 
A.  748;  Shreve  v.  Crosby,  72  N.  J.  L. 
491,  63  A.  333;  Reynolds  v.  R.  Co.,  38 
Tex.  Civ.  273,  85  S.  W.  323.  If  fraud 
is  alleged  all  that  was  said  and  done 
when  paper  signed  may  be  shown. 
National  E.  &  S.  Co.  v.  Fagan,  115  111. 
App.  590. 

Conduct  inconsistent  with  testimony 
may  be  shown.  Wefel  v.  Stillman,  151 
Ala.  249,  44  S.  203;  Philadelphia  v. 
Dobbins,  24  Pa.  Super.  136. 
Judge's  notes  not  admissible  to  show 
contradiction  in  testimony.  Richards 
V.  C,  107  Va.  881,  59  8.  E.  1104. 
Testimony  formerly  given  not  admissi- 
ble if  witness  admits  having  given  it. 
Dean  f.  S.,  47  Tex.  Cr.  243,  83  S.  W. 
816.  But  comp.  Stinson  v.  C,  29  Ky. 
L.  R.  733,  96  S.  W.  463  (affidavit  ad- 
missible after  its  making  admitted  and 
witness  examined  as  to  contents).  See 
Beier  v.  Co.,  197  Mo.  215,  233,  94  S. 
W.  876.  If  part  of  such  testimony 
is  read  to  contradict,  witness  may  of- 
fer other  part.  Casey  v.  S.,  50  Tex. 
Cr.  392,  97  S.  W.  496. 
Pleadings  in  former  suits,  admissible. 
Ackerman  r.  Larner,  116  La.  101,  40 
S.  581;  Texas,  etc.  R.  Co.  v.  Moers 
(Tex.  Civ.),  97  S.  W.  1064.     If  verified 
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and  not  withdrawn.  Lexington  E.  Co. 
r.  Woodward,  32  Ky.  L.  E.  653,  106 
S.  W.  953. 

Proof  of  contradictions  of  facts  only 
affects  testimony  of  witnesses  contra- 
dicted. Korter  v.  E.  Co.,  87  Miss.  4S2, 
40  S.  258.  Such  proof  may  be  rebutted 
by  evidence  of  reputation  for  truth 
and  veracity.  Swain  v.  S.,  48  Tex.  Cr. 
98,  86  S.  W.  335. 

775-77  Epremiam  v.  Ward,  169  Fed. 
691;  Berus  v.  E.  Co.,  101  N.  Y.  S.  748; 
Dick  V.  Marvin,  188  N.  Y.  426,  81  N. 
E.  162;  Lincoln  v.  Hemenway,  80  Yt. 
530,  69  A.  153. 

In  S.  V.  Codington,  80  N.  J.  L.  496, 
78  A.  743,  the  court  instructed:  "You 
have  a  right  to  consider  the  defend- 
ant 's  lack  of  corroboration  wherever 
he  could  have  been  corroborated.  That 
does  not  prove  that  what  he  said  is 
not  so  by  any  means;  but  you  have  r 
right  to  consider  the  fact  that  others 
who  might  have  helped  him  to  estab- 
lish these  things  by  corroboration  were 
not  called."  The  supreme  court  said: 
"This  instruction  we  think  is  entirely 
justified  by  the  opinion  of  this  court 
in  State  t\  Callahan,  76  N.  J.  Law  426, 
-69  Atl.  957.  In  that  case  it  was  held 
that  the  nonproduction  of  a  witness 
who  is  presumptively  able  to  explain 
the  circumstances  which  constitute  a 
prima  facie  case  against  the  defendant 
may  be  considered  by  the  jury  in 
weighing  the  effect  of  evidence  appli- 
cable to  the  matter  in  dispute,  but 
that  it  does  not  raise  any  presumption 
of  guilt  or  innocence.  The  principle 
upon  which  this  rule  rests  is  equally 
applicable  to  the  conditions  dealt  with 
in  the  instruction  comjilained  of." 
Self-corroboration  not  permitted.  South- 
ern P.  Co.  v.  Schuyler,  135  Fed.  1015, 
68   C.  C.  A.   409. 

776-78  C  v.  Miller,  31  Pa.  Super. 
317;  Hudson  h\  S.,  49  Tex.  Cr.  24,  90  S. 
W.  177;  Casey  v.  S.,  50  Tex.  Cr.  392, 
97  S.  W.  496.  Contra,  Burks  v.  S.,  78 
Ark.  271,  93  S.  W.  983;  P.  v.  Turner,  1 
Cal.  App.  420,  82  P.  397;  McBride  r. 
R.  Co.,  125  Ga,  515,  54  S.  E.  674;  Cook 
V.  S.,  124  Ga.  653,  53  S.  E.  104;  Cin- 
cinnati T.  Co.  V.  Stephens,  75  O,  St. 
171,  79  N.  E.  235. 

Testimony  on  trial  confirmed  by  that 
before  grand  jury.  Burch  v.  S.,  49  Tex. 
Cr.  13,  90  S.  W.  168. 
Corroborating  proof  should  be  confined 
to  scope  of  contradictorv  statements. 
Hicks  V.  S.,  165  Ind.  440, '75  N.  E.  641. 


I  776-79  Inman  v.  Dudley  Co.,  146 
Fed.  449,  76  C.  C.  A.  659;  Webb  Gran- 
ite 6i  Constr,  Co.  v.  E.,  206  Mass.  572, 
92  N.  E.  717;  Holmes  v.  S.,  52  Tex.  Cr. 
352,  106  S.  W.  1160;  Dean  v,  S.,  47 
Tex.  Cr.  243,  83  S.  \\\  816. 
Character. — See  McCullars  v.  Jackson- 
ville, etc.  Co.,  169  Ala.  582,  53  S.  1025; 
Downing  v.  S.,  61  Tex.  Cr.  519,  136  S. 
W.  471,  and  the  title  "Character." 
Previous  statements  may  be  shown  to 
rebut  evidence  of  improper  motive. 
Sweeney  v.  Sweeney,  121  Ga.  293,  48 
S.  E.  984. 

777-81  Louisville  &  N.  E.  Co.  v.  Per- 
kins, 144  Ala.  325,  39  S.  305;  Boles  v. 
P.,  37  Colo.  41,  86  P.  1030;  Mann  r.  S., 
124  Ga.  760,  53  S.  E.  324;  Troll  v. 
United  E.  Co.,  169  Mo.  App.  260,  153 
S.  W.  504;  Huff  r.  Co.,  213  Mo.  495, 
111  S.  W.  1145;  Daniel  v.  Lance,  29  Pa. 
Super.  454;  Plattor  v.  Co.,  44  Wash. 
408,   87  P.  489. 

777-83  Strehmann  v.  Chicago,  93  HI. 
App.  206;  Sedoff  r.  E.  Co.,  124  HI.  App. 
609;  McDonnell  v.  E.  Co.,  131  HI.  App. 
227;  Chicago,  etc.  E.  Co.  v.  Kline,  22'0 
HI.  334,  77  N.  E.  229. 
777-84  Bell  v.  S.,  170  Ala.  1^,  43  S. 
116;  Venable  v.  Venable,  165  Ala.  621, 
51  S.  833;  Mills  v.  S.,  1  Ala.  App.  76, 
55  S.  331;  Brandt  v.  Krogh,  14  Cal. 
App.  39,  111  P.  275;  Glenn  v.  E.  Co., 
121  Ga.  80,  48  S.  E.  684;  Georgia  E.  & 

B.  Co.  V.  Andrews,  125  Ga.  85,  54  S. 
E.   76;    P.  V.   Peltz,   143   HI.   App.   181; 

C.  «&  0.  E.  Co.  V.  Howard,  143  Ky. 
218,  136  S.  W.  153;  P.  r.  Laudiero,  192 
N.  Y.  304,  85  N.  E.  132;  Crow  v.  Crow 
(Or.),  139  P.  854;  Lincoln  r.  Hemenway, 
80  Vt.  530,  69  A.  153;  Steber  v.  E.  Co., 
139  Wis.  10,  120  N.  W.  502. 

See  Dueharme  v.  E.  Co.,  203  Mass.  384, 
89  N.  E.  561. 

Materiality  of  testimony  a  question  of 
law  or  mixed  one  of  law  and  fact. 
Wilkinson  r.  P.,  226  111.  135,  80  N.  E. 
699. 

It  is  for  court  to  decide  whether  rule 
of  falsus  in  uno,  falsus  in  omnibus, 
applies.  Pumorlo  r.  Merrill,  125  Wis. 
102,  103  N.  W.  464. 
Application  of  maxim  not  favored  if 
there  is  probability  of  mistake.  Pumorlo 
r.   Merrill,   supra. 

778-85  Tennessee  Coal,  etc.  Co.  v. 
Cottrell,  172  Ala.  538,  55  S.  791;  Gil- 
lespie r.  Hester,  160  Ala.  444,  49  S. 
580;  Hamilton  r.  S.,  147  Ala.  110,  41  S. 
940;  Denver,  etc.  E.  Co.  v.  Warring, 
37  Colo.  122,  86  P.  305;  Johnson  v.  Far- 
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rcll,  215  111.  542,  74  N.  E.  760;  Go.lair 
r.  Bk.,  225  111.  572,  SO  N.  E.  407;  Over- 
toom  V.  E.  Co.,  181  111.  323,  54  N.  E. 
fOS;  Matthews  v.  Granger,  196  111.  164, 
63  N.  E.  658;  Chicago,  etc.  B.  Co.  v. 
Kline,  supra;  Walker  v.  E.  Co.,  142  111. 
Ai.p.  372;  DoTle  v.  Burns,  123  la.  488, 
99  N.  W.  195;  Turner  v.  S.,  95  Miss. 
879,  50  S.  629;  Bell  v.  S.,  90  Miss.  104, 
43  S.  84;  S.  V.  Martin,  77  N.  J.  L.  652, 
73  A.  548;  Cullen  v.  P.  Co.,  128  App. 
Div.  369,  112  N.  Y.  S.  934;  Corrigan 
r.  Co.,  225  Pa.  560,  74  A.  420;  Newell 
r.  White,  29  E.  I.  343,  73  A.  798;  S.  v. 
Eaice,  24  S.  D.  Ill,  123  N.  W.  708; 
Allen  V.  E.  Co.,  145  Wis.  263,  129  N. 
W.  1094;  Steber  i\  E.  Co.,  139  Wis. 
10.  120  N.  W.  502;  Pumorlo  r.  Merrill, 
supra. 

The  maxim  is  not  mandatory,  but 
rather  permissible  inference  jury  may 
draw  or  not.  Addis  r.  Eushmore,  74 
N.  J.  L.  649,  65  A.  1036;  P.  v.  Dinser, 
49  Misc.  82,  98  N.  Y.  S.  314.  Contra, 
Alexander  v.  Blackman,  26  App.  Cas. 
(D.    C.)    541. 

Credible  corroborating  evidence  is  to 
be  regarded.  Prior  v.  Ty.,  11  Ariz.  169, 
89  P.  412;  Hart  v.  Godkin,  122  Wis. 
646,  100  N.  W.  1057.  Whether  believed 
or  not.  Chicago,  etc.  E.  Co.  v.  Kelly, 
210  111.  449,  71  N.  E.  355. 
Part  of  testimony  may  be  belieA'ed  and 
other  parts  disbelieved.  Louisville  & 
N.  E.  Co.  V.  Perkins,  144  Ala.  325,  39 
S.  305;  In  re  Vandiveer,  4  Cal.  App. 
650,  88  P.  993. 

Instruction  may  be  in  language  of 
code.— P.  V.  Dobbins,  138  Cal.  694,  72 
P.  339.  But  court  may  add  false  swear- 
ing must  be  wilful  anl  material.  P.  v. 
Plyler,  121  Cal.  160,  53  P.  553.  It 
need  not  make  exception  as  to  part 
of  evidence  corroborated.  Burgess  t\ 
Alcorn,  75  Kan.  735,  90  P.  239. 
Some  things  must  of  necessity  be  either 
true  or  false;  and  when  a  fact  of  that 
character  is  involved  qualifying  clause 
of  text  need  not  be  given  jury.  Glenn 
r.  E.  Co.,  121  Ga.  SO,  48  S.'e.  684. 
Effect  of  such  testimony  is  for  jury. 
Eea  V.  S.,  3  Okla.  Cr.  269,  105  P.  381. 
779-86  Wolf  v.  P.,  45  Colo.  532,  102 
P.  20;  Humphreys  v.  Smith,  133  Ga. 
456,  66  S.  E.  158;  Chicago  &  A.  E.  Co. 
V.  Kelly,  210  111.  449,  71  N.  E.  355; 
P.  i\  Arnold,  248  111.  169,  93  N.  E.  786; 
Sedoff  r.  E.  Co.,  124  111.  App.  609;  John 
Hancock,  etc.  Ins.  Co.  v.  Powell,  116 
111.  App.  151;  .Johnson  r.  Johnson,  187 
111.  86,  58  N.  E.  237;  Jewell  v.  Kelley, 


155  Mich.  301,  118  N.  W.  987;  Blank- 
avag  f.  Co.,  136  Wis.  380,  117  N.  W. 
852.  See  S.  v.  O 'Eourke,  85  Neb.  639, 
124  N.   W.  138. 

"While  it  is  true  that,  when  the  jury 
is  satisfied  that  a  witness  has  cor- 
ruptly sworn  falsely  to  one  material 
fact,  his  entire  testimony  may  be  re- 
jected, there  is  nothing  in  the  law 
saying  that  the  entire  testimony  of 
such  a  witness  must  be  rejected  by  the 
jury.  The  jury  may  accept  as  true  a 
part  of  the  testimony  of  such  a  wit- 
ness, and  reject  the  remainder.  This 
case  furnishes  an  apt  illustration  of 
this  rule,  and  of  the  unquestioned 
power  of  the  jury  under  such  rule.  The 
jury  in  returning  a  verdict  for  the 
appellee  conclusively  established  the 
fact  that  they  accepted  as  true  the 
statement  made  by  the  mortgagor,  on 
his  direct  examination,  that  he  owned 
the  horse,  and  rejected  as  untn-ue  sub- 
stantially all  that  he  testified  to  with 
reference  to  the  ownership  of  the  horse 
on  his  cross-examination."  Pilches  v. 
Smith,  4  Ala.  App.  444,  58  S.  672. 
779-87  Sanders  v.  S.,  54  Tex.  Cr.  101, 
112  S.  Y/.  68. 

Omission  of  witness  on  former  occasion 
to  refer  to  important  matter  of  which 
he  subsequently  testified  may  be  shown 
though  he  testified  he  was  not  ques- 
tioned concerning  it.  Shirley  v.  S.,  144 
Ala.  35,  40  S.  269;  S.  v.  Armstrong, 
118  La.  480,  43  S.  57;  .S.  v.  Eosa,  71 
N.  J.  L.  316,  58  A.  1010;  S. 
V.  Stines,  138  N.  C.  686,  50  S.  E.  851; 
Henderson  v.  S.,  50  Tex.  Cr.  604,  101  S. 
W.  208.  Failure  of  accused  to  testify 
on  previous  trials  growing  out  of  same 
transaction  and  to  deny  testimony  of 
state's  witness  is  properly  proved  on 
a  trial,  after  death  of  such  witness, 
on  which  accused  testified.  Sanders  v. 
S.,  52  Tex.  Cr.  156,  105  S.  W.  803.  It 
may  be  shown  witnesses  did  not  tes- 
tify on  former  trial,  and  that  facts 
have  since  occurred  which  caused  them 
to  be  interested  in  result  of  suit.  Dina 
V  S..  46  Tex.  Cr.  402,  78  S.  W.  229. 
Silence  may  be  shown  though  witness 
not  bound  to  speak.  Gulf,  etc.  E.  Co. 
r.  Matthews,  100  Tex.  63,  93  S.  W. 
1068.  See  Alabama,  etc.  E.  Co.  v. 
Brooks,  135  Ala.  401,  33  S.  181;  S.  V. 
McKinnev,  31  Kan.  570,  3  P.  356;  S.  i?. 
Morton,  107  N.  C.  890,  12  S.  E.  112, 
10  L.  E.  A.  527;  S.  -v.  Burton,  94  N.  C. 
947;  S.  r.  McQueen,  46  N.  C.  177. 
No  inference  to  be  drawn  from  refusal 
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of  witness  to  testify  at  inquest  because 
of  assertion  of  privilege.  Masterson 
V.  Co.,  204  Mo.  507,  103  S.  W.  48.  But 
see  C.  V.  Smith,  163  Mass.  411,  40  N. 
E.  189,  which  seems  to  have  been  de- 
cided under  a  local  rule. 
Silence  may  be  explained,  and  witness 
recalled  after  arguments  begun.  Car- 
wile  V.  S.,  148  Ala.  576,  39  S.  220;  Lew- 
andowski  v.  S.,  44  Tex.  Cr.  511,  72  S. 
W.  594. 

Eefusal  to  submit  to  physical  examina- 
tion by  party  seeking  to  recover  for 
personal  injuries  may  be  shown  and 
explained.  Cedartown  v.  Brooks,  2  Ga. 
App.  583,  59  S.  E.  836;  Austin  &  N.  R. 
€o.  V.  Cluck,  97  Tex.  172,  77  S.  W.  403. 
Contra,  Chicago  v.  McXallv,  227  111.  14, 
81   N.  E.  23. 

Jury  not  required  to  disregard  testi- 
monv  of  impeached  witness.  Pickett  r. 
S.,  91  Ark.  570,  121  S.  W.  732;  S.  r. 
Whitbeck,  145  la.  29,  123  N.  W.  982. 
779-88  Admission  of  falsity  of  testi- 
mony and  stating  opposite  of  it,  giving 
as  reason  for  perjury  fear  of  convic- 
tion, may  afford  a  moral  explanation 
sufficient  to  satisfy  jury,  and  if  it  is 
so  later  testimony  may  be  believed  with 
or  without  corroborating  circumstances 
or  confirmatorv  evidence.  Chandler  v. 
S.,  124  Ga.  821,  53  S.  E.  91. 


CRIMINAL  CONVERSATION 

For  a  consideration  of  the  right  of  ac- 
tion, form  of  action,  and  pleadings,  see 
6,  Standard  Proc,  title  "Criminal 
Conversation." 

782-1  Snowman  v.  Mason,  99  Me. 
490,  59  A.  1019;  Hill  v.  Pomelear,  72 
N.  J.  L.  528,  63  A.  269.  See  vol.  8,  p. 
441,  n.  4,  and  supplement  thereto. 
The  plaintiff's  and  wife's  testimony  is 
sufficient  to  prove  the  marriage.  Voll- 
mer  v.  Stregge  (N.  D.),  147  N.  W.  797. 
782-2  Stark  v.  Johnson,  43  Colo.  243, 
95  P.  930,  testimony  of  parties  suf- 
ficient. 

Certificate  of  marriage  must  be  accom- 
panied by  proof  of  identity  of  persons, 
not  of  names  merely.  Snowman  v. 
Mason,  supra. 

784-4  See  vol.  8,  p.  466,  n.  66,  and 
supplement  thereto. 

785-5  Dodge  r.  Rush,  28  App.  Cas. 
(T).  C.)  149.  See  Brunelle  v.  Ruell,  140 
Mich.  256,  103  N.  W.   602;  Wheeler   r. 


Abbott,  89  Neb.  45.5,  131  X.  W.  942. 
See  Ehrhart  v.  Bear,  51  Pa.  Super.  39. 
785-6  Burden  is  on  plaintiff  to  estab- 
lish each  and  every  particular  fact 
necessary  to  prove  his  cause  of  action 
by  a  preponderance  of  evidence.  Ball 
V.  Marquis,  122  la.  665,  98  N.  W.  496, 
modifving  opinion  in  same  case,  92  N. 
W.  691. 

786-9  Dodge  v.  Rush,  28  App.  Cas. 
(D.   C.)    149. 

786-10  Grant  v.  Mitchell,  156  N.  C. 
15.  71  S.  E.  1087. 

786-11  Husband  competent  only  to 
testifv  to  marriage.  Rust  v.  Oltmer, 
74  X.  J.  L.  802,  67  A.  337;  Hill  v. 
Pomelear,  72  X.  J.  L.  528,  63  A.  269 
(statute). 

When  wife  plaintiff  she  cannot  disclose 
declarations  of  husband  concerning  de- 
fendant. Dodge  V.  Rush,  28  App.  Cas. 
(D.  C.)   149. 

787-13     Nor    against    him. — Grant    i". 
Mitchell,  156  X.  C.  15,  71  S.  E.  1087. 
787-14     Rust   r.  Oltmer,  74  N.  J.  L. 
802,  67  A.  337. 

Confession  of  wife,  written  in  hus- 
band 's  absence  and  being  in  nature 
of  recital,  not  admissible  in  his  favor. 
Kohlhoss  V.  Mobley,  102  Md.  199,  210, 
62  A.  236. 

In  Hawaii  defendant's  wife  may  tes- 
tify against  husband  in  civil  action. 
Briges  V.  Mills,  4  Haw.  450. 
790-22  Purdy  v.  Robinson,  133  App. 
Div.  155,  117  N.  Y.  S.  295,  bringing 
divorce  action  by  wife  on  ground  of 
adulterv. 

791-25  Kohlhoss  v.  Moblev,  102  Md. 
199,  210,  62  A-  236. 
Declarations  of  wife  in  husband's  ab- 
sence not  competent  to  show  his  con- 
sent. Smith  V.  Hoekenberrv,  138  Mich. 
129,  101   N.  W.  207. 

792  Testimony  as  to  conduct  prior  to 
date  alleged  inadmissible. — Bernev  v. 
.\driance,  157  App.  Div.  628,  142  X.  Y. 
S.  748. 

792-27  Rule  same  when  wife  plain- 
tiff. Dodge  V.  Rush,  28  App.  Cas.  (D. 
C.)    149. 

793  Conduct  subsequent  to  bringing 
of   action    admissible    in    corroboration 
McCall  V.  Galloway,  162  X".  C.  353,  78 
S.  E.  429. 

793-31  Proof  of  criminal  intimacy 
with  others  than  defendant  will  not 
support  inference  husband  connived 
thereat  in  absence  of  evidence  bring 
ing  knowledge  of  fact  to  him.  Smith 
f.  Hockenberry,  supra. 
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793-32  Shannon  r.  Swanson,  208  111. 
52,  (!!)  X.  E.  S()9. 

793-33  Smith  v.  Hockenberry,  su]ira. 
795-42  Intolerable  severity  of  hus- 
band ]>revious  to  separation  of  plaintiff 
from  his  wife  may  be  shown,  but  suoh 
proof  goes  only  in  reduc-tion  of  dam 
ages.     Jenness  r.  Simpson,   84  Vt.   127, 

78  A.  886,  cit.  Dallas  v.  Sellers,  17  Ind. 
479,  79  Am.  Dec.  J 89;   Lewis   r.   Roby, 

79  Vt.  487,  65  A.  524,  118  Am.  St.  984; 
Fratini  v.  Caslini,  66  Vt.  273,  29  A. 
252,  44  Am.  St.  843.  See  also  the  title 
"Alienating   Affections." 

795-45  Jenness  v.  Simpson,  supra 
(condonation  not  bar). 
796-46  Long  r.  Booe,  106  Ala.  570, 
17  S.  716;  Stark  r.  Johnson,  43  Colo. 
243,  95  P.  930;  Browning  v.  Jones,  52 
111.  App.  597;  Smith  r.  Mevers,  52  Neb. 
70.  71    N.  W.  1006. 

796-47  Hardv  v.  Bach,  173  111.  App. 
123. 

796-48  Hardy  t\  Bach,  173  111.  App. 
123;  Smith  r.  Hockenberry,  138  Mich. 
129,  101   N.  W.  207. 

796-49  Association  of  wife  with 
women  of  bad  repute  may  be  shown, 
as  may  fact  wrongful  acts  charged 
were  brought  about  by  her  under  cir- 
cumstances indicating  discovery  was 
anticipated.  Smith  i".  Hockenberry, 
supra. 

796-50     Remoteness  dependent  on  cir- 
cumstances.    Grant   r.  Mitchell,  156  N. 
C.   15,   71   S.    E.   1087. 
797-53     Grant  r.  Mitchell,  supra. 
798-66     Shannon  v.  Swanson,  208  111. 
52,   69   X.   E.   869;   Ward    r.   Thompson, 
146   Wis.   376,   131   N.  W.   1006. 
Resulting    expense    or    loss    of    service 
need  not  be  shown.     Shannon  v.  Swan- 
son, supra;  Ward  r.  Thompson,  supra. 
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Use  of  memoranda,  844-47;  Acts  of 
counsel,  845-52;  Name  of  witness,  872- 
8;  Vahie  of  evidence,  913-94. 
807-1  Testimony  of  defendant's  wit- 
ness on  cross-examination  is  not  bind- 
in<^  upon  jdaintiff.  Lyman  r.  Dale,  156 
Mo.  App.  427,  136  S.  W.  760. 
807-2  Resurrection  G.  M.  Co.  v.  Co., 
129  Fed.  668,  64  C.  C.  A.  183;  Mitchell 
S.  B.  G.  Co.  r.  Grant,  143  Ala.  194,  38 
S.  855;  Florence  r.  Calmet,  43  Colo. 
510,  96  P.  183;  Atlanta,  etc.  R.  Co.  v. 
McManus,  1  Ga.  App.  302,  oS  S.  E. 
258;  Idaho  M.  Co.  v.  Kalanquin,  8  Ida. 


101,  60  P.  933;  Spohr  r.  Chicago,  206 
111.  441,  69  N.  E.  515;  P.  v.  Zito,  141 
111.  App.  534;  Carpenter  v.  Woodmen 
(la.),  142  N.  W.  411;  Powell  v.  Morrill, 
83  Neb.  119,  119  N.  W.  9;  Prout  r.  Co., 
77  N.  J.  L.  719,  73  A.  486;  Ritchey  f. 
Pakas,  136  App.  Div.  879,  121  N.  Y.  S. 
834;  S.  v.  Foster,  14  N.  D.  561,  105  N. 
W.  938;  Hobbs  v.  S.,  53  Tex.  Cr.  71,  112 
S.  W.  308  (wife  who  testified  in  favor 
of  husband  may  be  cross-examined); 
S.  V.  Meehan,  86  Vt.  246,  84  A.  862; 
Montanye  v.  Co.,  127  Wis.  22,  105  N. 
W.   1043. 

On  cross-examination  counsel  is  not 
required  to  state  what  he  expects  to 
prove  bv  the  witness.  S.  v.  Bobbitt, 
242  Mo.' 273,  146  S.  W.  799. 
Erroneous  exclusion  of  evidence  on 
iTOss-examination  is  cured  by  the  ad- 
mission of  evidence  on  direct  examina- 
tion tending  to  prove  the  same  facts. 
Langford  v.  Issenhuth,  28  S.  D.  451,  134 
N.  W.  889. 

Constitutional  right. — Right  of  accused 
to  be  confronted  by  witnesses  against 
him  imports  right  to  cross-examine. 
Wrav  V.  S.,  154  Ala.  36,  45  S.  697,  15 
L.  R.  A.  (N.  S.)  493.  Right  is  as 
broad  as  the  issue.  Walton  i\  S.,  87 
Miss.  6S9,  39  S.  689.  Exceptions  exist 
as  to  dying  declarations  and  to  recep- 
tion of  testimony  given  on  former 
trial  by  witness  who  has  died,  left  the 
jurisdiction  or  become  incapable  of 
testifying,  defendant  having  had  the 
right  to  cross-examine  on  such  trial. 
Wray  v.  S.,  154  Ala.  36,  45  S.  697,  15 
L.  R.  A.  (N.  S.)  493. 
Right  not  limited  by  statute  authoriz- 
ing examination  of  party  as  if  under 
cross-examination,  if  he  offers  himself 
as  witness  in  his  own  behalf.  Pur.se 
r.  Purcell,  43  Colo.  50,  95  P.  291. 
Pendency  of  another  action  arising  out 
of  same  contract  does  not  affect  right 
to  cross-examine  a  party.  Walter  r. 
Bradley,  64  Misc.  79,  117  N.  Y.  S.  977. 
It  is  presumed  prejudice  resulted  from 
denial  or  unjustifiable  restriction  of 
cross-examination,  though  party  may 
call  witness  or  others  to  prove  desired 
facts.  Resurrection  G.  M.  Co.  v.  Co., 
129  Fed.  668,  64  C.  C.  A.  180. 
Cross-examination  not  to  be  denied 
because  witness  cannot  be  contradicted 
as  to  what  occurred  between  her  and 
her  husband.  Neace  r.  €.,  23  Ky.  L. 
R.  125,  62  S.  W.  733. 
Right  to  cross-examine  a  party  to  a 
proceeding  in  patent  office  is  not  lost 
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by  his  securing  consent  of  the  other 
to  adjournment  beyond  such  time  as 
will  permit  service  of  subpoena  on  him. 
Lobel  V.  Cossey,  157  Fed.  664,  85  C.  C. 
A.  142. 

Unnecessary  witness  may  be  cross- 
examined.  Nickelson  v.  Dial,  77  Kan. 
8,  93  P.  606. 

Maker  of  an  affidavit  for  introduction 
of  certified  copy  of  a  deed,  which  is 
positive  in  its  terms  and  in  conformity 
with  statute,  cannot  be  cross-examined 
as  to  truth  of  affidavit,  though  he  tes- 
tified generally.  Glos  i\  Garrett,  219 
]11.  208,  76  N.  E.  373. 
807-3  Harris  v.  E.  Co.,  115  Mo.  App. 
527,  91  S.  W.  1010. 

Unconditional. — Eight  to  cross-examine 
cannot  be  conditioned  upon  counsel's 
informing  court  and  parties  as  to  its 
object.  Brown  r.  S.,  88  Miss.  166,  40 
S.'737. 

Right  limited  to  taking  original  evi- 
dence; does  not  extend  to  summary  of 
it  filed  at  close  of  complainant 's  evi- 
dence before  a  master.  Goss  P.  P.  Co. 
r.  Scott,  148  Fed.  394. 
S08-4  Affiants  whose  depositions 
have  been  read  may  be  cross-examined 
on  coming  into  court  thereafter.  Elkins 
r.  Coal  Co.  (K3^),  115  S.  W.  203. 
808-5  Eule  which  prohibits  proof  of 
affirmative  defenses  on  cross-examina- 
tion extends  only  to  such  as  are  plead- 
ed by  party  adverse  to  him  who  calls 
witness.  It  never  applies  to  a  cross- 
examination  by  which  adverse  party 
simply  seeks  to  disprove,  weaken  or 
modify  case  against  him  made  by  wit- 
ness. Eesurrection  G.  M.  Co.  V.  Co., 
129  Fed.  668,  64  C.  C.  A.  ISO;  Wendt 
V.  E.  Co.,  4  S.  D.  476,  57  N.  W.  226. 
808-8  Accused  is  not  bound  to  cross- 
examine  witness  whose  health  is  such 
that  to  do  so  may  imperil  his  life. 
Direct  testimony  given  by  such  wit- 
ness, whom  accused  declined  to  cross- 
examine,  stricken  out.  Wray  v.  S.,  1.54 
Ala.  36,  45  S.  697,  15  L,  E.  A.  (N".  S.) 
193. 

808-9  Watts  V.  S.,  8  Ala.  App.  115, 
63  S.  15.  Accused,  whose  testimony  on 
former  trial  has  been  read,  may  cross- 
examine  official  reporter  as  to  other 
ptateraents  therein  which  tended  to  ex- 
plain, qualify,  correct  or  enlighten  con- 
cerning matters  covered  by  testimonv 
read.  Miller  v.  P.,  216  111  309,  74  N. 
P.  743. 

After  actions  consolidated  and  a  jiarty 
lias    testified    in    his    own    behalf    and 


been  cross-examined  by  plaintiff,  it  is 
competent  to  allow  another  party  to 
cross-examine  defendant  in  its  interest. 
Sullivan  v.  Fugazzi,  193  Mass.  518,  79 
N.  E.  775. 

A  co-defendant  whose  purpose  to  abide 
its  motion  for  direction  of  a  verdict 
has  been  stated  ma}^  cross-examine  the 
other  defendant 's  witnesses.  Postal 
Tel.-C.  Co.  V.  Likes,  225  111.  249,  80  N. 
E.  136. 

Upon  assessment  of  damages  party  in 
def.ault  may  cross-examine  concerning 
them,  but  not  as  to  merits  of  action. 
First  Xat.  Bk.  v.  Miller,  139  111.  App. 
60S,  235  111.  135,  85  N.  E.  312. 
809-11  One  who  desires  to  cross- 
examine  witnesses  who  had  testified 
before  he  became  a  party  must  move 
promptly  or  right  will  be  waived. 
Eddleman  v.  Fasig,  128  111.  App.  120. 
809-13  Eex  c.  Iladwen,  (1902)  1  K. 
B.  (Eng.)   882. 

Each  party  jointly  indicted,  if  repre- 
sented by  separate  counsel,  may  cross- 
examine  witnesses  for  state.  P.  V. 
Billis,  58  Misc.  150,  110  N.  Y.  S.  387. 
809-15  Judge  may  ask  questions. 
Grant  r.  S.,  122  Ga.  740,  50  S.  E.  946. 
Should  seldom  interfere  if  party  rep- 
resented by  competent  counsel.  Ber- 
wind-W.  C.^M.  Co.  i:  Firment,  170  Fed. 
151,  95  C.  C.  A.  1.  Extent  of  question- 
ing is  within  discretion;  its  abuse  may 
be  corrected.  New  York  T.  Co.  v.  Gar- 
side,  157  Fed.  521,  85  C.  C.  A.  285. 
Court  may  properly  examine  to  prevent 
l)eing  made  instrument  of  injustice. 
Balsewicz  r.  C.  B.  &  Q.  E.  Co.,  240  111. 
238,  88  N.  E.  734. 

So,  in  divorce  suits,  where  there  is 
some  indication  of  collusion,  the  court 
may  properly  cross-examine  witnesses 
to  arrive  at  the  truth  and  in  the  in- 
terest of  the  public,  especially  where 
the  opposite  party  declines  to  cross-ex- 
amine. Ingle  V.  Ingle  (Tex.  Civ.),  131 
S.  W.  241.^ 

The  court  is  under  no  duty  to  either 
]iarty  to  ask  any  question  of  a  witness, 
nor  to  persist  in  any  question  he  may 
have  propounded,  though  proper  in  it- 
self, whether  objected  to  or  not.  Brown 
r.  L.  &  N.  E.  Co.,  Ill  Ala.  275,  19  So. 
1001,  per  McClellan,  J. 
See  Glover  r.  U.  S.,  147  Fed.  426,  429, 
77  C.  C.  A.  450,  where  court's  examina- 
tion was  unfair. 

Explanation  of  testimony  in  answer  to 
question  by  court  and  excepted  to  may 
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be  deferred  to  redirect  examinutioii. 
Lie  r.  R.  Co.,  83  Vt.  66,  74  A.  401. 
S09-17  Ranges  v.  Whitfield,  209  Fed. 
675;  Resurrection  G.  M.  Co.  v.  Co.,  129 
Fed.  66S,  64  C.  C.  A.  180;  Sperry  v. 
Moore,  42  Mich.  353,  4  N.  W,  13. 
See  Ex  parte  Uug  King  leng,  213  Fed. 
1U». 

Depositions  admissible  though  deponent 
refused  to  answer  questions  on  cross- 
examination.  See  Crossgrove  v.  Him- 
nielrich,  54  Pa.  203;  Shannon  v.  Cast- 
ner,  21  Pa.  Super.  294.  Comp.  Stone- 
breaker  r.  Short,  8  Pa.  155. 
8KM8  Oalhagher  v.  Gallagher,  92 
Ajip.  Div.  138,  87  X.  Y.  S.  343. 
Sl()-I25  See  808-9. 
811-28  Brownell  v.  Brownell,  42  Can. 
Sup.  36S;  San.lford  r.  S.,  2  Ala.  App.  81, 
57  S.  134;  Mitchell  S.  B.  Co.  r.  Grant, 
143  Ala.  194,  38  S.  855;  Southern  E. 
Co.  V.  Hobbs,  151  Ala.  335,  43  S.  844; 
King  V.  S.,  106  Ark.  160,  152  S.  W.  990; 
Witnier  v.  Dist.  Ct.,  155  la.  244,  136 
N.  W.  113;  Baker  r.  Mathew,  137  la. 
410,  115  N.  W.  15;  Clark  r.  Thorpe 
Bros.,  117  Minn.  202,  135  N.  W.  387. 
See  Manross  v.  Oil  Co.,  88  Kan.  237, 
128  P.  385. 

811-29  P.  v.  Smith,  9  Cal.  A])p.  224, 
98  P.  546;  Boles  r.  P.,  37  Colo.  41,  86 
P.  1030;  Citizens'  R.  Co.  v.  Albright, 
14  Ind.  App.  433,  42  N.  E.  238,  1028; 
Pavne  v.  Goldbach,  14  Ind.  App.  100, 
42 'N.  E.  642;  Dean  v.  C,  25  Ky.  L.  R. 
1876,  78  S.  W.  1112;  Fuqua  v.  C,  118 
Ky.  578,  81  S.  W.  923;  Howard  v.  C, 
118  Ky.  1,  80  S.  W.  211,  81  S.  W. 
704;  Squier  i\  Barnes,  193  Mass.  21,  7S 
N.  E.  731;  Wells  v.  Co.,  108  Mo.  App. 
607,  84  S.  W.  204;  S.  V.  Foster,  14  N.  D. 
561,  105  X.  W.  938;  Union  R.  Co.  i'. 
Hunton,  114  Tenn.  609,  88  S.  W.  182. 
811-aO  Cowart  v.  S.  (Ala.  App.),  65 
S.  666;  Xewman  r.  S.,  160  Ala.  102, 
49  S.  786;  Burks  r.  S.,  72  Ark.  461,  82 
S.  W.  490;  Richardson  v.  S.,  80  Ark. 
201,  96  S.  W'.  752;  P.  r.  Linares,  142 
Cal.  17,  75  P.  308;  Bimdy  v.  Co.,  149 
Cal.  772,  781,  87  P.  622;  Mutchmor  v. 
McCarthy,  149  Cal.  603,  87  P.  85;  In  re 
Gird's  Est.,  157  Cal.  534,  108  P.  499; 
San  Miguel  C.  G.  Co.  r.  Bonner,  33 
Colo.  207,  79  P.  1025;  Thomas  r.  S.,  47 
Fla.  99,  36  S.  161;  Hart  r.  S.  (Ga. 
App.),  SO  S.  E.  909;  Alabama  C.  Co.  v. 
Co.,  131  Ga.  365.  62  S.  E.  160;  Zetsche 
r.  R.  Co.,  238  Til.  240,  87  N".  E.  412; 
Pittsburg,  etc.  R.  Co.  v.  Banfill.  206  Til. 
553,  69  N.  E.  499;  Leimgruber  r.  Leim- 
gniber,  172  Ind.  370,  86  N.  E.  73  (repe- 


tition of  direct  testimony);  Hoover  v. 
S.,  161  Ind.  348,  68  N.  "e.  591;  S.  v. 
Blee,  133  la.  725,  111  N.  W.  19;  Mur- 
phy i\  Hoagland,  32  Ky.  L.  R.  839,  107 
S.  W.  303;  Garland  v.  S.,  112  Md.  83, 
75  A.  631;  Blackburn  i\  R.  Co.,  201 
Mass.  186,  87  N.  E.  579;  Taylor  v. 
Schofield,  191  Mass.  1,  77  N.  E.  652; 
Morrill  r.  Tinkler,  160  Mich.  575,  125 
N.  W.  717;  Brown  r.  Harris,  139  Mich. 
372,  102  N.  W.  960;  S.  r.  Kebler,  228 
Mo.  367,  128  S.  W.  721;  Norman  v. 
Corbley,  32  Mont.  195,  79  P.  1059; 
Saniaha  v.  Ins.  Co.,  84  N.  J.  L.  731,  87 
A.  442;  McCherry  v.  Snare,  130, App. 
Div.  241,  114  N.  Y.  S.  674;  Ravnolds  v. 
Vinier,  109  N.  Y.  S.  293;  Beadle  v. 
Paine,  46  Or.  424,  80  P.  903;  S.  •:.  Bur- 
riss,  85  S.  C.  327,  67  S.  E.  306;  Carter 
r.  S.,  59  Tex.  Cr.  73,  127  S.  W.  215; 
Benson  r.  S.,  51  Tex.  Cr.  367,  103  S.  W. 
9]  1 ;  St.  Louis,  etc.  R.  Co.  r.  Rogers,  49 
Tex.  Civ.  304,  108  S.  W.  1027;  Wash- 
ington V.  S.,  46  Tex.  Cr.  184,  79  S.  W. 
811;  Odegard  v.  Co.,  130  Wis.  659,  110 
N.  W.  809. 

Discourtesy  to  witness,  improper.    S.  v. 
Miller,   43   Or.   325,   74   P.   658. 
Admittedly   useless   questioning   should 
be   stopped.     Union   E.   Co.    r.   Hunton, 
114   Tenn.   609,   88   S.   W^   182. 
812-31     Crawfordsville    Trust    Co.    v. 
Ramsey,  178  Ind.  258,  98  N.  E.  177. 
Abuse  of  discretion. — McBride   v.   Mc- 
Brido,   142  la.   169,   120   N.  W.  709. 
812-32     Change  in  form   of   question 
may  be   suggested  by  court.    Chandler 
r.  S.,  124  Ga.  821,  53  S.  E.  91. 
812-33     Abelson   -v.   R.    Co.,    84    Ark. 
181,  105  S.  W^  81;  Becker  v.  Donalson, 
133  Ga.  864,  67  S.  E.  92;  Spohr  r.  Chi- 
cago, 206  111.  441,  69  N.  E.  515;  Woods 
V.  Dailey,  211  111.  495,  71   N.  E.  1068; 
Fuqua  f.  C,  118  Ky.  1,  80  S.  W.  211; 
Record   v.  B.  Co.,  75   N.  J.  L.  311,  67 
A.    1040;    Shannon   v.    Castner,    21    Pa. 
Super.   294;    Miller   r.   Neale,   137   Wis. 
426,   119    N.   W.   94    (subsequent   cross- 
examination   cures   error). 
Trade    secrets    need    not    be    exposed. 
Worrell   V.   Co.,   103   Va.   719,   49   S.   E. 
988. 

Examination  on  admitted  facts  may  be 
checked.  Boles  v.  P.,  37  Colo.  41,  S6 
P.  1030;  Wooldridge  V.  S.,  49  Fla.  137, 
38  S.  3. 

812-34  Wilson  v.  Hart,  129  HI.  App. 
320;  Prussian  N.  Tns.  Co.  r.  Co.,  113  HI. 
App.  67;  Faulkner  r.  Birch,  120  111. 
App.  281;  Donk  v.  Tetherington,  128 
111.  App.  256;   Wilson  v.  Hart,  129  HI. 
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App.  329;  Lanza  v.  Co.,  124  la.  6-59,  100 
N.  W.  48S;  Ordonez  v.  Manrla,  79  N. 
J.  L.  236,  7.5  A.  740;  Weiustein  v.  Co., 
121  App.  Div.  708,  106  N.  Y.  S.  517; 
S.  V.  Patchen,  37  Wash.  24,  79  P.  479. 
Withdrawal  of  objection  (loes  not  cure 
error  of  exdudiiif;:  competent  testi- 
mony. Edmunds  Mfg.  Co.  v.  McFar- 
land,  118  111.  App.  256. 
812-35  Bowen  r.  White,  26  R.  I.  68, 
58   A.   252. 

Postponement  against  objection,  if  wit- 
ness not  produced  later,  ground  for 
new  trial.  Nichols  v.  Wentz,  78  Conn. 
429,  62  A.  610. 

812-38  Direct  examination  contained 
in  deposition  is  to  be  read  before  part 
containing  cross-examination.  Von 
Tobel  V.  Co.,  32  Wash.  683,  73  P.  788. 
813-39  Southern  E.  Co.  r.  Cochran, 
149  Ala.  673,  42  S.  100.  See  P.  v.  Ja- 
cobs, 243  111.  580,  90  N".  E.  1092. 
"On  cross-examination  of  the  defend- 
ant, touching  a  license  being  refused 
him  by  the  city  council,  in  reply  to  the 
question  whether  there  was  more  than 
one  reason,  he  said,  'I  don't  think  I 
"Will  have  any  trouble,  Mr.  B.,  getting 
my  license  after  today.'  To  this  the 
prosecuting  attorney  replied:  'No;  1 
don't  think  you  will  have  any  chance.' 
Objection  was  made  and  exception 
taken  to  this  remark,  and  the  court  at 
once  ruled  that  it  was  objectionable. 
The  witness'  irresponsive  answer,  vol- 
unteering the  opinion  that  he  was 
about  to  be  acquitted,  naturally  sug- 
gested the  retaliatory  retort.  It  was 
improper  and  objectionable,  and  the 
court  so  ruled.  We  think  that  the  rul- 
ing cured  any  prejudicial  effect  which 
might  be  inferred  from  such  ill-advised 
exchange  of  views  between  witness  and 
counsel."  P.  v.  Hock,  169  Mich.  87,  134 
N.  W.  1031. 

813-40     Time     of     cross-examination, 
within    court's    discretion.      Corkran    V. 
Taylor,  77  N.  J.  L.  195,  71   A.  124. 
813-41     S.  V.  Nugent,  116  La.  99,  40 
S.  581. 

Rule  not  binding  on  court  so  as  to  pre- 
clude cross-examination  by  counsel 
after  partv  has  put  questions.  .Tar-kson 
f.  Tribble."  156  Ala.  480,  47  S.  310. 
813-42  New  York  L.  Ins.  Co.  r.  Ran- 
kin, 162  Fed.  103,  89  C.  C.  A.  103;  Van 
f.  S..  140  Ala.  122,  37  S.  158;  Burks 
V.  S.,  72  Ark.  461,  S2  S.  W.  490;  P.  v. 
Morton,  139  Cal.  719.  73  P.  609;  Cur- 
relli  r.  .Tack son,  77  Conn.  115.  58  A. 
762;    Chicago    v.   Didier,    131    Til.    App. 


406;  S.  V.  Boice,  114  La.  856,  38  S. 
584;  S,  V.  Williams,  111  La.  205,  35 
S.  521;  Leistikow  v.  Zuelsdorf,  18  N. 
D.  511,  122  N.  W.  340;  In  re  Ester- 
brook's  Est.,  S3  Vt.  229,  75  A.  1;  Liv- 
ingston Mfg.  Co.  V.  Rizzi  Bros.,  86  Vt. 
419,  85  A.  912;  S.  v.  Shea,  78  Wash. 
342,    139    P.   233. 

Question  should  not  be  too  general  and 
broad.  Perrv  r.  S.,  8  Ala.  App.  7,  62 
So.   392. 

Question  should  be  direct  not  argu- 
mentative. P.  I.  Watson,  21  Cal.  App. 
692,  132  P.  836. 

In  C.  V.  Richmond,  207  Mass.  240,  93 
N.  E.  816,  "one  Clifford,  a  witness 
called  by  the  commonwealth,  having 
testified  at  length  concerning  the  peo- 
ple in  the  house-  where  the  deceased 
met  his  death,  and  their  actions  and 
some  of  their  conversation,  and  that 
one  Brohan  had  said  in  reply  to  his 
question  a  short  time  before  the  life- 
less body  of  the  deceased  was  discov- 
ered that  MacTavish  was  in  the  house, 
was  asked  on  cross-examination: 
'When  was  MacTavish  again  men- 
tioned by  any  of  you?'  This  question 
was  properly  excluded.  It  was  indef- 
inite as  to  persons,  and  appears  to  bear 
no  relation  to  any  issue  in  the  case." 
Question  unnecesasrily  complex  in 
form  and  involved  in  meaning  may  be 
disallowed.  Washington  v.  S.,  155 
Ala.  2,  46  S.  778;  Todd  i:  Crete,  79 
Neb.  r.77,  115  N.  W.  307. 
Assuming  answer '  is  untrue,  not  for- 
bidden. Briggs  t.  P.,  219  111.  330,  76 
N.  E.  499. 

Effect  of  reading  extracts  from  medi- 
cal works  and  asking  medical  witness 
whether  what  is  read  corresponds  with 
his  judgment  is  to  place  before  jury 
opinions  of  the  author,  which  is  not 
allowable.  Lilley  r.  Parkinson,  91  Cal. 
655,  27  P.  109l".  But  if  jury  is  not 
aware  questions  are  so  read  and  ques- 
tioner asserts  he  makes  questions  his 
own,  the  practice,  though  not  commend- 
able, will  not  work  a  reversal.  P.  v. 
Bowers,  1  Cal.  App.  501,  82  P.  553. 
A  fact  which  testimony  tends  to  prove 
mav  be  made  the  basis  of  questions. 
Pelham  r.  Co.,  156  Ala.  500,  47  S.  172. 
813-43  Crawfordsville  Trust  Co.  r. 
Ramsov.  178  Ind.  258.  98  N.  E.  177; 
Temple  r.  Duran  (Tex.  Civ.").  121  S. 
W.  253  fopinion  as  to  testimony  of  op- 
posing witness);  Bell  r.  S.,  48  Tex.  Cr. 
256,  87  S.  W.  1160:  Russell  r.  Co..  49 
Wash.  362,  95  P.  327   (as  to  what  wit- 
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noss  ■n'ouUl  have  done  uiulor  otlier  cir- 
cu!!istaiu't»s).  Witness's  belief  may  be 
asked  for.  See  supra,  "Bastardy," 
251-26. 

81-1-44  See  Withev  v.  Co.  (la.),  l'-"^ 
N.  W.  P23. 

81-1-15  Rollings  r.  S.,  IGO  Ala.  S2, 
49  S.  o2L);  lu  re  Loucks'  Est.,  1(50  Cal. 
551,   117    P.   073. 

Argumentative  questions  properly  re- 
jovted.  Birmhi^liaiii,  etc.  Co.  v.  Reno 
(Ala.),  05  S.  7.S7. 

Complicated  hypothetical  questions  may 
be  excIiKled.  Smith  V.  Co.,  S2  Conn. 
110,   72  A.  577. 

814-46  S.  V.  Walicly,  43  Mont.  427, 
117  P.  95. 

It  may  he  assumed  answers  are  untrue. 
Briggs  r.  P.,  219  lU.  330,  76  N.  E. 
499. 

814-47  Wyman  v.  R.  Co.,  158  Fed., 
957,  SO  C.  C.  A.  161;  Burks  V.  S.,  72 
Ark.  461,  82  S.  W.  490;  Georgia  R.  & 
E.  Co.  r.  Gilleland,  133  Ga.  621,  60  S. 
E.  944;  Newman  i:  C,  28  Ky.  L.  R.  81, 
88  S.  W.  1089;  S.  v.  Fournier,  108  Minn. 
402,  122  X.  W.  329;  Malone  v.  Stephen- 
son, 94  Minn.  222,  102  N.  W.  372;  Trent 
V.  P.  Co.,  141  Mo.  App.  437,  120  S.  W. 
23S;  S.  r.  Cottrell,  50  Wash.  543,  100 
P.  179  (notwithstanding  objections  sus- 
tained, questions  being  rei)eated).  See 
Weber  r.  R.  Co.,  142  "ill.  App.  550;  P. 
V.  Pindar,  210  X.  Y.  191,  104  N.  E. 
133;  infra,  "Former  Conviction, " 
871-2. 

Questions  containing  insinuations  of 
other  ofl'enses  committed  by  defendant 
are  imprni)er.  llager  v.  S.  (Okla.  Cr.), 
133  P.  203. 

Prejudicial  questions  by  judge,  con- 
denined  by  clause  in  constitution  for- 
biilding  comment  on  the  facts.  S.  v. 
De  Pasquale,  39  Wash.  200,  81  P.  0S9. 
Questions  must  not  be  too  general. 
Hardwick  v.  Hardwick,  130  la.  230,  106 
N.   W.  639. 

Materiality  depends  on  answers.  Phil- 
lijs  r.  S.,  59  Tex.  Cr.  534,  128  S.  W. 
1100, 

81-1-48  Lauchheimer  v.  Jacobs,  126 
Ga.  201,  55  S.  E.  55;  S.  v.  Steele,  220 
Mo.  583,  120  S.  W.  400;  Day  v.  Hun- 
nicutt  (Tex.  Civ.),  160  S.  W.  134;  Bell 
f.  S.,  48  Tex.  Cr.  256,  87  S.  W.  1160. 
See  Dalv  i:.  S.  (Fla.),  64  S.  858;  Engle- 
fielft  f.  R.  Co.  (Tex.  Civ.),  1.59  S.  W. 
1033. 

Leading  questions  may  be  put  by  party 
who  cnlloil  unwillinij  witness.  Becker 
V.  Koch,  104   N.  Y.  394,   10  N.  E.   701; 


P.  V.  Kelly,  113  N.  Y.  647,  21  N.  E. 
122;  P.  v.  Sexton,  187  N.  Y.  495,  509, 
80  N.  E.  396. 

S 1-1-49  P.  V.  Overacker,  15  Cal.  App. 
(120,  115  P.  756. 

814-50  Layne  v.  R.  Co.,  66  W.  Va. 
007,  07  S.  E.  1103. 

815-56  Generality  of  question  as  to 
time  or  persons,  ground  of  objection. 
Merrill  r.  Tinkler,  100  Mich.  575,  125 
N.    W.    717. 

Vague  questions  concerning  mental 
state  of  witness  at  time  of  occurrence 
in  issue,  objectionable.  El  Paso,  etc. 
R.  Co.  V.  Lunibley,  56  Tex.  Civ.  418, 
120  S.  W.  1050. 

816-57  Savage  v.  Bowen,  103  Va. 
540,  49  S.  E.  668. 

816-58  Bone  v.  S.,  8  Ala.  App.  59, 
02  S.  455;  Troup  v.  S.,  160  Ala.  125,  49 
S.  332;  DeWitt  v.  Co.,  7  Cal.  App.  774, 
96  P.  397;  Thomas  i\  S.,  47  Fla.  99, 
36  S.  161;  Hirsch  v.  Coleman,  227  111. 
149,  81  N.  E.  21,  128  111.  App.  245. 
816-6a  See  Richards  v.  Co.,  107  Va. 
SSI,  59   S.  E.   1104. 

816-63  Harris  v.  R.  Co.,  115  Mo. 
A|.p.  527,  91  S.  W.  1010. 
817-65  Agent  or  emploj'e  of  a  party 
cannot  be  called  for  cross-examination 
unless  offered  as  witness.  Whistler  v. 
Cowan,  4  O.  C.  C.  (N.  S.)  625,  aff.,  no 
oi^inion. 

818-73  Oliver  v.  Oliver  (Ala.),  65  S. 
373;  Jones  l\  S.  (Ala.),  61  S.  434; 
B  niton  V.  Co.  (Ky.),  118  S.  W. 
1001;  S.  V.  Monroe,  133  La.  612,  63  S. 
241;  Detroit  Nat.  Bk.  v.  Co.,  145  Mich. 
656,  673,  108  N.  W.  1092;  Reding  r. 
Reding,  143  Mo.  App.  059,  127  S.  W. 
930;  Harris  i\  R.  Co.,  115  Mo.  App.  527, 
91  S.  W.  1010;  Ayers  r.  R.  Co.,  190  Mo. 
228,  88  S.  W.  608;  Fulton  Bk.  i".  Staf- 
ford, 2  Wend.  (N.  Y.)  483;  Bunch  r. 
R.  Co.,  91  S.  C.  139,  74  S.  E.  363;  Mar- 
toni  r.  S.  (Tex.  Cr.),  167  S.  W.  349; 
^Montgomery  r.  S.  (Tex.  Cr.),  151  S.  W, 
813.  See  Empire  C.  Co.  v.  Gravlee,  9 
Ala.'  App.  657,  64  S.  207;  Strebin  r. 
Lavengood,  163  Tnd.  478,  493,  71  N.  E. 
494. 

A  witness  cannot  be  cross-examined  as 
to  n'atters  concerning  which  there  ia 
nothing  in  evidence.  Ralph  V.  Taylor 
CR.    r.).   82   A.   279. 

The  rule  in  Missouri  "is  that  a  witness 
is  on  the  stand  for  all  purposes  and 
may  be  cross-examined  about  matters 
not  referred  to  in  the  examination  in 
chief.  Ayers  r.  R.  Co.,  190  Mo.  22«5, 
88  S.  W.  60S.     The  rule  makes  no  dis- 
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tinction  between  expert  and  nonexpert 
e\iclen(e. '■'  Conway  r.  E.  Co.,  161  Mo. 
Aj'p.  SI,  142  S.  W.  1101. 
Difierence  in  rules  affects  only  order 
of  jiroof.  See  Avers  r.  R.  Co.,  supra. 
Witness  must  give  evidence  before  he 
can  be  cross-examined.  Harris  v.  R. 
Co.,  115  Mo.  App.  527,  91  S.  W.  1010. 
But  in  South  Carolina  witness  who  has 
been  sworn  may  be  cross-examined 
though  not  examined  in  chief.  Mason 
V.  R.  Co.,"  58  S.  C.  70,  36  S.  E.  440 
819-76  Collins  v.  Flynn,  155  Ky. 
717,  160  S.  W.  496;  Chenoweth  r.  Suth- 
erland, 141  Mo.  App.  272,  124  S.  W. 
1055;  Avers  v.  R.  Co.,  190  Mo.  228,  88 
S.  W.  608. 

In  an  action  for  personal  injuries, 
where  plaintiff  called  defendant's 
chauffeur  to  show  that  at  time  of  acci- 
dent he  was  in  defendant's  Service  so 
as  to  bind  defendant,  he  may  be  cross- 
examined  for  purpose  of  showing-  that 
he  was  at  the  time  acting  without  the 
scope  of  his  emplovment.  Colwell  v. 
Stopper  Co.  (R.  I.),"  82  A.  388. 
820-77  Phillips  v.  Chase,  201  Mass. 
444,  87  N.  E.  755.  See  Hamilton  v. 
Smith,  141  N.  Y.  S.  577;  Ivy  v.  Ivy 
(Tex.  Civ.),  128  S.  W.  682. 
820-78  Other  reasons  given  in  Har- 
ris i:  R.  Co.,  115  Mo.  App.  527,  91  S. 
W.  1010. 

820-79  Link  v.  S.  (Tex.  Cr.),  164  S. 
W.  987. 

820-80  Stevens  v.  P.,  215  HI.  593, 
74  N.  E.  786. 

821-85  S.  V.  Kritchman,  84  Conn. 
152,  79  A.  75;  Stein  r.  Co.,  152  111.  App. 
392;  Schwing  v.  Dunlap,  130  La.  498, 
58  S.  162;  S.  v.  Lee,  228  Mo.  480,  128  S. 
W.  987;  Bunch  r.  R.  Co.,  91  S.  C.  139, 
74  S.  E.  363;  Holt  v.  Nielson,  37  Utah 
566,  109  P.  470. 

See  Potter  v.  Shauf  (Ala.),  65  S.  778; 
Empire  L  Co.  v.  Lvnch  (Ala.),  62  S. 
216;  Farlow  i;.  S.,  7  Ala.  App.  137,  61 
S.  474. 

The  trial  court  may  and  should  exercise 
a  sound  discretion  in  limiting  the 
cross-examination  of  plaintiff's  wit- 
nesses who  testify  as  to  the  value  of 
the  property,  when  it  is  sought  by  such 
cross  examination  to  draw  out  a  de- 
tailed description  of  various  other 
properties  in  the  same  vicinitv.  Wich- 
man  i-.  R.  Co.,  84  Kan.  339,  114  P. 
212. 

Wide  latitude  allowed  in  hypothetical 
cross  examination.  Moennich  v.  Citv, 
147  111.  App.  553. 


821-87  Southern  R.  Co.  v.  Nappier, 
138  Ga.  31,  74  S.  E.  778;  Morgan  r.  Co., 
138  Kv.  637,  128  S.  W.  1064;  Matla  v. 
Co.,  160  Mich.  639,  125  N.  W.  708;  Har- 
per r.  Town,  152  N.  C.  723,  68  S.  E. 
228;  Ward  V.  S.  (Tex.  Cr.),  159  S.  W. 
272. 

Liberal  examination  to  ascertain  truth 
and  test  veracity  perfectly  allowable. 
Frefjuent  repetition  to  be  regulated  by 
court.  P.  v.  Lustig,  206  N.  Y.  162,  99 
X.  E.  183. 

822-88  Wills  V.  Russell,  100  TT.  S. 
621;  Hales  v.  E.  Co.,  200  Fed.  533, 
118  C.  C.  A.  627;  Grand  Trunk  W.  R. 
Co.  V.  Reddick,  160  Fed.  898,  88  C.  C. 
A.  SO;  Harrold  v.  S.,  169  Fed.  47,  94 
C.  C.  A.  415;  Aeolian  Co.  v.  Co.,  157 
Fed.  320;  Aeolian  Co.  v.  R.  Co.,  176 
Fed.  811  (equity  rule  67,  no  bearing); 
Soymore  r.  Co.,  58  Fed.  957,  7  C.  C.  A. 
593;  Montgomery  v.  Ins.  Co.,  97  Fed. 
913,  38  C.  C.  A.  553;  O'Connell  v.  Co., 
118  Fed.  989,  55  C.  C.  A.  483;  Mc- 
Knight  r.  U.  S.,  122  Fed.  926,  61  C.  C. 
A.  112;  Resurrection  G.  M.  Co.  v.  Co., 
129  Fed.  668,  64  C.  C.  A.  180;  Snede- 
cor  f.  Pope,  143  Ala.  275,  39  S.  318; 
Western  R.  v.  Cleghorn,  143  Ala.  392, 
39  S.  133;  St.  Louis,  etc.  R.  Co.  v. 
Raines,  90  Ark.  398,  119  S.  W.  665; 
P.  V.  O 'Bryan,  165  Cal.  55,  130  P.  1042; 
P.  r.  Oppenheimer,  156  Cal.  733,  106 
P.  74;  P.  V.  Darr,  3  Cal.  App.  50,  84 
P.  457;  P.  V.  Mathews,  139  Cal.  .527, 
73  P.  416;  P.  V.  Manasse,  153  Cal.  10, 
94  P.  92;  P.  V.  Schmitz,  7  Cal.  App. 
330,  94  P.  407,  419;  Yordi  v.  Yoidi, 
6  Cal.  App.  20,  91  P.  348;  Donaldson  V. 
P.,  33  Colo.  333,  80  P.  906;  Padgett  V. 
S.,  64  Fla.  389,  59  S.  946;  Jenkins  v. 
S.,  58  Fla.  62,  50  S.  582;  Lewfs  v. 
S.,  55  Fla.  54,  45  S.  998;  Stone  v. 
White,  55  Fla.  510,  45  S.  1032;  Peadon 
r.  S.,  46  Fla.  124,  35  S.  204;  Fields  v. 
S.,  46  Fla.  84,  35  S.  185;  Surrency  v. 
S.,  48  Fla.  59,  37  S.  575;   Starke  v.  S., 

49  Fla.   41,  37   S.   850;    Hampton   v.   S., 

50  Fla.  55,  77,  39  S.  421;  Godwin  v. 
R.  Co.,  120  Ga.  747,  48  S.  E.  139; 
Piipiilani  r.  Houghtailing.  11  Haw.  100; 
Kalaukoa  v.  Henry,  11  Haw.  430;  Booth 
r.  Becklev,  11  Haw.  518;  Mcncrelkamp 
V.  Co.,  259  111.  305,  102  N.  E.  756;  Kel- 
lan  V.  Kellan,  258  Til.  256,  101  N.  E. 
614;  Larabee  f.  Larabee,  240  111.  576, 
88  N.  E.  1037;  Dick  v.  Zimmerman,  207 
111.  636,  69  N.  E.  754;  Chicago  R.  Co. 
r.  Creech.  207  111.  400,  69  N.  E.  919: 
Slreator  I.  T.  Co.  r.  Co.,  217  111.  577, 
75    N.    E.    546;    Staunton    Co.    r.    Bub, 
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218  Jll.  12d,  75  X.  i:.  770;  Davis  Uros. 
I.  R.  (.0.,  IGS  111.  App.  G21;  JIammon.l 
I-.  Wooilruff,  lUS  111.  App.  3(i^;  V.  f. 
l'ii'tnif\er,  1(54  111.  App.  -lOS;  .Mover  r. 
Johnson,  122  III.  App.  S7;  Chi.ai-o  H. 
<"o.  V.  Stronjr,  2;;o  111.  58,  82  N.  K. 
335;  Klyjn,  cto.  T.  Co.  V.  Brown,  12i» 
III.  App.  02;  Citizor.s'  L.  &  B.  As.sn. 
r.  Weaver,  127  111.  ,\pp.  2.")2;  CuiliOil 
Co.  r.  Clark  (In.l.  Ai>p.),  1)9  X.  K.  777; 
O.'.l.orn  r.  S.,  ItU  In. I.  202,  73  N.  E. 
6oI;  Eacock  v.  S.,  Uil»  In<l.  -iss,  ,s2  N. 
E.    103y;    Hoover    r.    S.,    101    In.l.    34S, 

68  N.  E.  591;  In.lianapolis  &  M.  R.  l\ 
Co.  V.  Walsh,  45  In.l.  App.  42,  90  N. 
E.  138;  Zonor  r.  .«niith,  150  la.  424, 
130  N.  W.  3S2;  Beans  r.  Donnv,  141  la. 
r>2,  117  N.  W.  1J91;  Fritk  r.  KaLaker, 
116  la.  494,  90  X.  W.  498;  S.  r.  Camj.- 
hell,  129  la.  154,  l(t5  X.  W.  395;  ."^tuts- 
inuu  r.  Shari>less,  125  la.  335,  iDl  X. 
W.  105;  Gol.lstoin  r.  Morgan,  122  la. 
27,  96  N.  W.  897;  Kuhn  r.  Johnson, 
91  Kan.  188,  137  V.  990;  Kerr  r.  Kerr, 
85  Kan.  460,  116  P.  880;  Coon  r.  R. 
Co.,  7".  Kan.  2S2,  89  P.  682;  S.  v.  Mc- 
Collum,  135  La.  — ,  65  S.  600;  S.  r. 
Pousson,  134  La.  279,  63  S.  9<i2;  S.  r. 
Thompson,  116  La.  S29,  41  S.  1()7;  Ilap- 
erstown  Brew.  Co.  r.  Gates,  117  Mfj. 
348.  83  A.  570;  Rock  Creek  S.  Co.  r. 
Boyd,  111  M.I.  189.  73  A.  602;  Bait. 
K.  Co.  V.  Deck.  102  M<1.  669,  62  A.  95S; 
Hleason  r.  Daly.  194  Mass.  34S,  SO  X. 
E.  486;  Ross  r.  R.  Co..  102  Minn.  249, 
113  X.  W.  573;  .S.  r.  Bell,  212  Mo.  Ill, 
111  S.  W.  24;  Cuerth  r.  Arbogast,  4S 
Mont.  209,  130  P.  3s3;  S.  r.  Whitworth, 
47  Mont.  424.  133  P.  304;  Piper  r. 
Murray,  43  Mont.  230,  115  P.  609; 
Shanrlv  r.  McDonald.  38  Mont.  393,  100 
P.  203;  Borden  r.  Lvnch,  34  Mont.  503. 
87  P.  609;  Svetkovic  r.  R.  Co.  (Xel>.), 
115  X.  W.  990;  Citizens'  Bk.  r.  War- 
ficl.l.  85  Neb.  32S,  ]-23  X.  W.  315; 
Emley  r.  Citizens'  Bk..  76  Xel».  794, 
107  X.  W.  1014;  An.lerson  r.  Berruin, 
36  Xev.  463,  136  P.  973;  Xash  v.  Mo- 
Namara.  30  Xev.  114.  93  P.  405;  S.  r. 
Skillman,  76  X.  .T.  L.  464.  70  A.  83; 
Rislev  r.  Ocean  Citv.  75   X.  J.   L.  840, 

69  a'.  192;  S.  r.  Brady,  71  N.  J.  L.  360. 
.59  A.  6;  Bhimquist  r.  i3nare,  135  App. 
Div.  709,  119  X.  Y.  S.  728;  Carter  r. 
Bnvle.  57  Misc.  564,  inj)  X.  Y.  S.  1102; 
Woods  r.  Faurot,  14  Okla.  171,  77  P. 
346;  flarrold  r.  Tv.,  18  Okla.  395,  S9 
P.  2n:;  Kcllv  r.  Inv.  Co..  00  Or.  1.  133 
P.  820;  Mcintosh  r.  McXair.  03  Or.  57. 
126  P.  9:  Wchh  r.  Wolfard.  56  Or.  394. 
lf^«  P    1005;  Multnomah  Countv  r.  Co., 


!;•  Or.  2114.  S9  P.  3.S9;  Morse  r.  O.lell, 
19  Or.  lis.  S9  P.  139;  Smith  V.  Co.,  239 
I'a.  4;iO,  SO  A.  1007;  lllig  r.  Co.,  238 
Pa.  324.  86  A.  190;  Berkev  I.  Co.,  229 
Pa.  417,  78  A.  1004;  Bin.ler  v.  Co., 
33  Pa.  Super.  411;  Quigley  i\  Thomp- 
son, 211  Pa.  107,  00  A.  500;  C.  f.  IIv<ie, 
39  Pa.  Super.  261;  Weldon  f.  Co.,'  27 
Pa.  Super.  257;  C.  r.  Scouton,  2 J  Pa. 
Super.  503;  Hastings  f.  Sjieer,  15  Pa. 
Super.  115;  Carr  r.  Co..  29  R.  I.  270, 
70  A.  190;  Mohr  i.  Ins.  Co.,  32  R.  I. 
177.  78  A.  554;  Totten  r.  Stevenson,  29 
S.  D.  71,  135  X.  W.  715;  Buchanan  V. 
Ran. hill,  21  S.  D.  44,  109  N.  W.  513; 
.I..!mson  r.  S.,  03  Tex.  Cr.  50,  138  S.  W. 
1(11:1;  Young  r.  S.,  59  Tex.  Cr.  137,  127 
S.  W.  1058;  Webb  r.  S..  47  Tex.  Cr.  3(ij. 
S3  S.  W.  394;  An.lerson  r.  R.  Co.,  35 
rtah  509,  101  P.  579;  Eraser  r.  Blan- 
chard,  S3  Vt.  130,  73  A.  995;  Hatha- 
way  r.  (Joslant.  77  Yt.  199,  59  A.  S35; 
Lambert  r.  Armentrout,  05  W.  Ya.  375, 
04  S.  E.  20O;  M.Holm  r.  Iron  Co.,  147 
Wis.  3S1,  132  X.  W.  585;  Dralle  C 
Reedsburg,  140  Wis.  319,  122  X.  W. 
771;  Si)encer  r.  S.,  132  Wis,  509,  112  X. 
W.  402;  Dunham  r.  Salmon,  130  Wis. 
104.  109  X.  W.  959;  Johnston  r.  Ab- 
resch.  123  Wis.  130,  101  X.  W.  395; 
Xagle  r.  Hake.  123  Wis.  256,  101  X.  W. 
4(19;  .Tonkins  r.  S.  (Wye),  134  P.  26.1. 
And  see  Norton  r.  U,  8.,  205  Fe.l.  601 
(C.  C.  A.);  Foster  r.  U.  S.,  178  Fed. 
105;  Gankvo  Mitsunaga  r.  P.  (Colo.), 
129  P.  241";  P.  r.  Barrett,  261  111.  232, 
103  X.  E.  909;  Many  Blanc  &  Co.  r. 
.I'icobson,  149  111.  App.  240.  Leinen  C. 
Joslin  (la.).  142  X.  W.  9SS;  State  c. 
Hoerr.  SS  Kan.  573.  129  P.  153;  Snvdcr 
r.  Chinook.  4S  Mont.  484.  138  P.  I(i9(l; 
S.  r.  livr.l,  41  Mont.  585,  1 1 1  P.  41)7; 
Shorman  r.  Pac.  Co.,  33  Xev.  3S5.  1 1 1  P. 
410;  Ward  r.  S.  (Tex.  Cr.),  159  S.  W. 
272;  Xorthcutt  r.  S.  (Tex.  Cr.),  158  S.  W. 
1004;  Kirbv  r.  S.  (Tex.  Or.).  150  S.  W. 
455;  Dixon  r.  Russell,  156  Wis.  161,  14.5 
X.  W.  701;  Graves  r.  Lumb.  Co.,  151 
Wis.  W,  13S  X.  W.  80. 
Equity  rule  requiring  all  testimony  to 
bo  recor.le.l,  reganlless  of  objection, 
does  not  enlarge  scope  of  rule  in  text. 
Youn;.'  r.  Wcj.h  Mfg.  Co.,  201  Fed.  563. 
Party  calling  witness  vouches  for  cred- 
ibility, and  so  it  wouM  be  unfair  not 
to  confine  him  to  the  subjects  of  the 
direct  examination.  "If  it  is  desired 
to  examine  the  witness  as  to  other 
ninttcrs,  the  proper  [iractice  is  to  make 
hi  in  his  own  witness.  The  only  excep- 
tion   to    this    rule    is   to   show   bias   or 
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pro,ju«lice  and  to  lay  the  foundation  to 
admit  cviileuce  of  prior  contradictory 
statomoiits. "  Forry-IIulIoi  R  Co.  r.  Or- 
ai.;:e,  etc.  Co.,  LslFod.  SH?,  per  Roll- 
Btuli,  D.  J.,  quoting  Aeolian  Co.  i".  Stan- 
dard, etc.  C,  17(;  Fed.  Sll. 
Introduction  of  exhibits,  within  rule, 
Kroet.h  r.  Co.,  it  l.la.  1'77,  74  P.  SGS. 
Erie  not  stricken  applied  where  evi- 
dence taken  by  consent  in  one  action 
for  use  in  another,  or  under  st:i.tutory 
notice.  Storv  v.  Nidiffer,  I-IH  Cal.  o45», 
SO  P.  692;  Crosby  i:  Wells,  73  N.  J.  L. 
790,  67  A.  29o;  jlunter  r.  Voigt,  8  Pa. 
Su|)er.  4S4.  It  is  someiinies  relaxed 
because  of  necessity  or  convenience. 
Montgomery  r.  Ins.  Co.,  97  Fed.  913, 
38  C.  C.  A.  533;  Goddard  r.  Mills,  75 
Fed.  818,  21  C.  C.  A.  530;  Saffcr  v. 
V.  S.,  87  Fed.  329,  31  C.  C.  A.  1. 
82  1-89  Collins  v.  Co.,  140  Ta.  304, 
lla  N.  W.  401;  Consolidated,  etc.  Co. 
f.  S.,  109  Md.  ISO,  72  A.  (i-ll ;  Jewett 
V.  Bryant,  159  Mich.  315,  123  N.  W. 
10P7;  Quigley  v.  Thomjison,  211  Pa. 
107,  60  A.  50"();  Pinckard  r.  8.,  62  Tex. 
Cr.  602,  138  S.  W.  601;  Woodward  r. 
S.,  42  Tex.  Cr.  1S8,  58  S.  W.  135;  Stew- 
art r.  S.,  52  Tex.  Cr.  273,  106  S.  W. 
685;  Weaver  v.  S.,  46  Tex.  Cr.  607, 
81  S.  W.  39. 

Eule  relaxed  in  court's  discretion.  Cate 
r.  Fife,  S'l  Vt.  4.)4,  (iS  A.  1. 
Witness  who  has  testified  iii  rebuttal 
can  only  be  cross-examined  on  rebuttal 
testimony.  S.  v.  Heidelberg,  120  La. 
300,  45  S.  256. 

825-f)0  Harrold  V.  S.,  1G9  Fed.  47, 
94  r.  C.  A.  415;  Aeolian  Co.  v.  R.  Co., 
176  Fed.  Sll;  Manuel  r.  Flvnn,  5  Cal. 
App.  319,  90  P.  4(53;  Padgett  v.  S.,  64 
Pla.  3S9,  59  S.  946;  Peadon  r.  S.,  46 
Fla.  12j^,  35  S.  204;  Hampton  v.  S., 
50  Fla.  55,  39  S.  421;  Eacock  r.  S., 
169  Tnd.  4S8,  82  N.  K.  1039;  Seifert  r. 
8«'haible,  81  Kan.  323,  105  P.  529;  Van- 
Mnt  r.  Lumb.  Co..  128  La.  923,  55  S. 
577;  Anderson  r.  Dorrum,  36  Xev.  463, 
136  P.  973;  Xash  r.  McXamara.  30  Nov. 
114,  93  P.  405;  Woods  r.  Faurot,  14 
Okla.  171,  77  P.  346;  In  re  Shadlc,  30 
Pa.  Super.  151;  Field  i\  Schuster.  26 
Pa.  Super.  82;  Lavnc  v.  R.  Co.,  66  W. 
Va.  607,  67  S.  K.  1103. 
Bule  does  not  apply  to  wife  of  accused 
if  she  is  not  competent  witness  again.st 
him.  Stewart  r.  S.,  52  Tex.  Cr.  273, 
106  9.  W.  685.  See  -Tones  r.  S.,  3S 
Tex.  Cr.  87,  40  S.  W.  807,  41  S.  W. 
638,  70  Am.  St.  719. 


823-91  Eoden  v.  S.,  3  Ala.  App.  2n4, 
5S  S.  73;  P.  V.  Delbos,  146  Cal.  734, 
81  P.  131;  P.  V.  Maughs,  S  Cal.  App. 
107,  96  P.  407;  Florence  f.  Calmet,  43 
Colo.  570,  96  P.  1S3;  Donnelly  v.  K.  Co., 
131  HI.  Aj.p.  302;  Harrold  v.  Ty.,  IS 
Okla.  395,  89  P.  202. 
Eule  strictly  applied  where  wife  can- 
not be  rc<niired  to  testify  against  hus- 
band and  has  testifled  in  his  behalf. 
.Tones  o.  S.,  51  Tex.  Cr.  472,  101  S.  W, 
993. 

Full  inquiry  allowed  as  to  time,  place 
and  circumstances  relating  to  material 
transaction.  Faulkner  v.  Birch,  120  HI. 
App.  281. 

825-92  Bispham  v.  Turner,  83  Ark. 
331,  103  S.  W.  1135;  S.  V.  Branch,  151 
Mo.  622,  641,  52  S.  W.  390;  Anderson 
r.  R.  Co.,  161  Mo.  411,  61  S.  W.  874; 
Ayers  i\  R.  Co.,  190  Mo.  228,  88  S.  W. 
6()S;  Valentin!  f.  Ins.  Co.,  106  App. 
Div.  487,  94  N.  Y.  S.  758;  Mautner  r. 
Brodv,  120  N.  Y.  S.  734;  S.  v.  Merrill, 
S5  Vt.  35,  SO  A.  819;  Quiglev  r.  Thomp- 
son. 211  Pa.  107,  60  A.  506;  Norfolk 
&  W.  R.  Co.  r.  Thomas,  110  Va.  622,  66 
S.  E.  817. 

See  Mooro  r.  Oil  Co.,  155  App.  Div.  375, 
1  »ii  N.   V.  S.  53. 

Permission  to  examine  witness  of  ad- 
versary as  his  own  lies  within  the 
dis<retion  of  court.  Reeves  &  Co.  r. 
Vounglove  (Ta.),  145  N.  W.  502. 
So  impeachment  as  to  such  matters  by 
j'arty  thus  making  witness  his  own 
sliouM  not  bo  iierniitted.  Marshall  r. 
r.  S.,  197  Fed.  511.  117  C.  C.  A.  65. 
826-96  E.st.'vblishing  a  defonso  by 
cross-examination  of  plaintiff's  witness 
is  proper  if  general  rule  as  to  limits 
of  inquiries  is  observed.  Garlich  f.  R. 
Co.,  131  Fed.  837,  67  C.  C.  A.  237; 
Rpsurrection  G.  M.  Co.  r.  Co.,  129  Fed. 
ocs,  r,4  C.  C.  A.  ISO. 

826-98  Levino  r.  Carroll,  121  111. 
Apji.  105;  Gemmill  r.  S.,  16  Ind.  App. 
154,  43  N.  E.  909;  S.  r.  White,  251 
Mo.  178,  158  S.  W.  32;  Hager  r.  S. 
(Okla.  Cr.),  133  P.  263;  Quiglev  r. 
Thompson,  211  Pa.  107.  60  A.  5nfl; 
Christian  r.  S.  (Tex.  Cr.),  161  S.  W. 
101;  Marsh  r.  S.,  54  Tex.  Cr.  144,  112 
S.  W.  320. 

8JIO-1  Cross-examination  of  subscrib- 
ing witnesses  to  will,  not  limited  to 
what  occurred  when  it  was  executed. 
Nichols  V.  Wentz,  78  Conn.  429,  62  A. 
61  n. 

8.10-5  S.  r.  Teasdale.  120  Mo.  App. 
6H2,  700,  97  S.  W.  995. 
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S;>l-6  Jm-obs  I.  r.  s..  lUl  iv.i.  uy4, 
SJ>  C.  C.  A.  ')'>4;  Aarlu'ii,  cto.  Co.  r. 
ti.  Co.  (Ala.  App.),  04  S.  G35;  Kuton 
r.  S.,  8  Ala.  App.  13G,  G3  S.  41;  Louis- 
ville, etc.  Co.  V.  Kay,  S  Ala.  App.  ."U'J, 
iVl  a.  1014;  St.  Louis,  etc.  R.  Co.  v. 
Kaines,  90  Ark.  3!tS,  119  S.  W.  GG.*); 
Denver  City  T.  Co.  r.  Lomovt, 
".3  Colo.  292,  126  P.  27G;  Hootli 
«.  Berkley,  11  Haw.  olS;  Cliicii^'o 
H.  Co.  i'.  CroiH'li.  207  111.  1  m,  (>!( 
N.  K.  919;  Illinois  C.  K.  Co.  f.  Pri^kctt, 
210  III.  140,  71  N.  E.  4o.");  riu.saian 
Nat.  Ins.  Co.  r.  Co.,  113  111.  Aj'p.  G7; 
Indianapolis  S.  R.  Co.  r.  Slioa,  4.}  hul. 
Aj.p.  G0J>,  90  N.  E.  329;  Kuthorfonl  r. 
R.  Co.,  142  la.  744,  121  N.  W.  703; 
S.  r.  Latham,  131  La.  533,  59  S.  9SI; 
(Meason  r.  Daly,  194  Mass.  34S,  SO  N. 
K.  4SG;  Cork  ran  r.  Tavlor,  77  X.  .1.  L. 
195,  71  A.  124;  S.  r.  Roillv,  25  X.  D. 
339,  141  N.  W.  720;  Wirth  V.  Ri.litcr, 
r.3  Or.  114,  126  1".  9S7;  Mclntosli  r. 
M<Nair,  63  Or.  57,  126  P.  9;  Litticri 
r.  Frerla,  241  Pa.  21,  88  A.  82;  Quij,'- 
lev  r.  Thompson,  211  Pa.  107,  60  A.  aOG; 
Oir-nn  v.  Co.,  206  Pa.  135,  55  A.  S60; 
An.lorson  r.  R.  Co.,  35  Utah  5.19,  101  P. 
579;  S.  V.  Covio  (Utah),  126  P.  305; 
Miller  r.  Pearce,  86  Vt.  322,  85  A.  620; 
S.  r.  Meehan,  86  Vt.  246,  84  A.  862; 
WiJIi.ims  r.  Norton,  81  Vt.  1,  69  A. 
146;  Worrell  v.  Co.,  103  Va.  719,  49  S. 
E.  988;  Savage  r.  Bowon,  103  Va.  540, 
49  S.  E.  668;  S.  V.  Ilazzard,  75  Wash. 
.S,  134  P.  514;  Revnol.is  r.  Car  Co.,  75 
Wash.  1,  134  P.  .512;  Earlev  v.  Winn, 
1l:»  Wis.  291,  109  X.  W.  633. 
See  Danii'ls  r.  Stock,  21  Cal.  App.  651, 
126  P.  2S1;  First  X.  Bk.  r.  Shank,  53 
Toio.  446,  12S  P.  r)r>. 
"It  is  very  difficult  for  the  trial  judge 
to  rarry  all  of  the  tistiinoiiy  m  a  laso 
in  his  head,  and  fn-<|ui'ntly  he  is  in 
douht  as  to  what  is  strirtly  in  reply, 
and  valuable  time  would  bo  consunu-d 
in  ascertaining  what  has  been  trstified 
to  when  that  is  the  case.  I  see  no 
reason  why  the  jud^^e  should  not  allow 
the  testimony  to  be  introfluccd  and  the 
other  side  allowed  to  reply  to  it.  This 
certainly  would  cure  any  objection  to 
it  and  ren<ler  the  admission  to  it  harm- 
less, as  to  it  beinp  in  rr-plv. "  S.  t*. 
Wooten.  92  S.  C  61,  75  S.  E.  213,  as 
to  a  former  conviction. 
831-7  Roden  r.  S..  3  Ala.  App.  193, 
5<?  S.  74;  Ahmi  r.  Waller,  15  Haw.  497; 
Brennen  r.  Co.,  241  111.  610,  89  N.  E. 
756;  Consolidated,  etc  Co.  r.  S.,  109 
Md.  186,  72   A.  651;   Wirth   r.  Richter, 


63  Or.  lU.   126  P.  9S7;  Krebs  II.  Co.  V. 

l.ivesl.'v,  55  Or.  227,   104  P.  3. 

See   llojdvins   r.  S.   (Okla.  Cr.),   130  P. 

llul. 

S:il-8  Hale  r.  Hale,  16«>  HI.  App.  272. 
Sai-J)  Collins  r.  Co.,  14 J  la.  3o4,  118 
X.  W.  401.  See  P.  v.  Schmitz,  7  Cal. 
Ai)p.  330,  94  P.  407,  419;  Bell  r.  Prew- 
itt,  62  111.  361;  Hughes  f.  Co.,  104 
I'a.  207;  Weldon  t.  Co.,  27  Pa.  Super. 
257. 

Improper  cross-examination  by  co- 
dticiulant  who  I'scapid  liability,  not 
causo  lor  rever.sing  judgment  in  favor 
(if  plaintiff.  Schmitt  f.  R.  Co.,  239  111. 
•194,  SS  X.  E.  275. 

Discretion  of  court  is  limited  to  proof 
of  relevant  facts  of  a  simple  character, 
and  is  solely  for  convenience  to  avoid 
necessity  for  recalling  witness.  It  docs 
not  extend  so  far  as  to  i)ermit  con- 
verting nonexpert  witness  into  an  ex- 
l-ert.  Carr  v.  Co.,  29  R.  L  276,  70  A. 
196. 

Error  without  prejudice  not  cause  for 
icNiisal.  S.  /■.  Kyio,  177  Mo.  659,  7i' 
S.  W,  1014;  Bohan  V.  Avoca,  154  Pa. 
404,  26  A.  604;  Osborne  v.  Walley,  S 
Pa.  Suj.er.  193;  Hunter  v.  Voigt,  8  Pa. 
Super.  4S4;  Montgomery  r.  S.,  45  Tex. 
Cr.  373,  77  S.  W.  7SS;  Dennv  r.  Klecb, 
40  Wash.  634,  82  P.  920.  See  Bassett 
r.  Con.st.  Co.,  213  Fed.  SIO  (C.  C.  A.). 
832-11  Turley  v.  Thomas,  31  Nev. 
ISl,  101  P.  568  (applying  rule  con- 
versely) ;  Port  Townsend  r.  Lewis,  34 
Wash.  413,  75  P.  9S2. 
Party  cannot  complain  of  evidence  he 
br(iu;.'ht  out  on  cross-examination. 
.lackson-V.  D.  Co.  r.  Moore,  22  Kv.  L. 
R.  1749,  61  S.  W.  368;  Pacific  Exp. 
<'o.  r.  Needham  (Tex.  Civ.),  94  S.  W. 
1070.  See  Cunningham  v.  S.  (Tex.  Cr.), 
]r,6  S.  W.  519. 

8.12-12  Brennen  r.  Coal  Co.,  117  Til. 
Aj.p  263,  iudgment  n/T-,  241  111.  610, 
S'.t  X.  E.  756;  Humboldt  r.  Watkins,  123 
HI.  App.  62;  Bait.  R.  Co.  r.  Deck,  102 
Md.  669,  62  A.  958;  Hastings  r.  Speer, 
15  Pa.  Super.  115;  Woodstock  Mfg.  Co. 
r.  Co..  84  S.  C.  306,  66  S.  E.  194; 
Morotock  Ins.  Co.  f.  Co.,  94  Va.  361,  26 
S.  E.  850;  Worrell  r.  Co.,  103  Va.  719, 
49  S.  E.  98S;  Norman  r.  Hopper,  38 
Wash.  415,  SO  P.  551;  Drnlle  v.  Reeds- 
burg.  140  Wis.  319,  122  N.  W.  771. 
832-1 S  Harter  f.  W^hitcbread,  38  Pa. 
Su|>er.    10. 

832-14  St.  Louis,  etc.  R.  Co.  v.  Con- 
di fY.  171  Fed.  319.  96  C.  C.  A.  211; 
Pritchard  r.  Fowler,  171  Ala.  662,  55  S. 
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147;  Tiner  v.  S.  (Ark.),  l')S  S.  W.  10S7; 
Soxton  r.  S.,  91  Ark.  .jSfi,  121  S.  W. 
inTo;  S.  V.  Rivers,  82  Conn.  4o4,  74  A. 
7o7;  Chicago,  cfc.  R.  Co.  /;.  Howell,  20S 
111.  loj,  70  N.  E.  1.:;  P.  V.  Janos,  l."i7 
111.  App.  307;  Canipl.ell  v.  Eichorst,  122 
III.  App.  609;  Markley  v.  Co.,  lol  la. 
612,  132  N.  W.  37;  S.  r.  Bella rd,  132 
La.  491,  61  S.  o37;  S.  r.  Myers,  221  Mo. 
59S,  121  S.  W.  131;  Cuerth  f.  Arljogast, 
48  Mont.  209,  136  P.  3S3;  Moss  v. 
Goodhart,  47  Mont.  2.'i7,  131  P.  1071; 
Barrish  v.  Orbon,  78  N.  J.  L.  128,  73  A. 
529;  Rogers  r.  S.,  8  Okla.  Cr.  226,  127 
P.  365;  Matteson  v.  R.  Co.,  218  Pa. 
527,  67  A.  847;  Hunter  v.  Hunter,  37 
Pa.  Super.  311;  J.  W.  Bisliof)  Co.  r. 
Curran,  30  R.  I.  .304,  76  A.  27.1;  Milne 
r.  Co.,  29  R.  T.  504,  72  A.  716;  Davis  v. 
S.,  57  Tex.  Cr.  165,  121  S.  W.  11  OS. 
See  Bassett  r.  Const.  Co.,  213  Fed.  810 
(C.  C.  A.);  Stewart  v.  U.  S.,  211  Fed. 
41,  127  C.  C.  A.  477;  Smith  v.  S.  (Ala.), 
62  S.  864. 

834-15  Iloagland  v.  Canfield,  160 
Fed.  146;  Southern  R.  Co.  v.  Dickens, 
161  Ala.  144,  49  S.  766;  Gcrshucr  v. 
Co.,  93  Ark.  301,  12 1  S.  W.  772;  In  re 
Snowball's  Est.,  157  Cal.  301,  107  P. 
59S;  P.  V.  Gallagher,  100  Cal.  4(16,  35  P. 
80;  P.  V.  Schniitz,  7  Cal.  App.  330,  94 
P.  407,  419;  Lanigan  v.  Neelv,  4  Cal. 
App.  76."»,  89  P.  441;  Gillespie  f.  Sal- 
mon, 2  Cal.  App.  501,  84  P.  310;  P.  v. 
Davi.s  1  Cal.  App.  8,  81  P.  716,  88 
P  1101;  P.  V.  Bucklev,  143  Cal.  375, 
77  P.  169;  Purse  r.  Purcell,  43  Colo. 
50,  95  P.  291  (as  where  value  of  ser- 
vicp<i  has  been  testified  of,  inquiry  is 
proper  as  to  what  they  were  and  occa- 
sion for  rendering  them);  Kendall  r. 
I-uthcr,  82  Conn.  523.  74  A.  879;  Pol- 
lock r.  Thomas,  63  Fla.  251,  5S  S.  48; 
Atlantic  R.  Co.  r.  Crosbv.  53  Fin.  400, 
43  S.  318;  Ching  Lum"  r.  Lam  Man 
Bou.  19  Haw.  363  (witness  who  hnn 
tcstifioil  he  is  married  may  be  asked  if 
ho  h.is  two  wives);  Gagnon  r.  Moldcn. 
15  Ida.  727,  99  P.  965;  Drum  r.  Cn pj.s, 
240  III.  .',24.  88  N.  F.  1020;  Levine  r. 
'^'nrroll,  121  111.  App.  105;  Donk  r. 
Tethcrin;:ton,  128  HI.  App.  256;  Hughes 
r.  Ferriman,  119  HI.  .App.  169;  Prussinn 
Knt.  Ins.  Co.  r.  To..  113  HI.  App.  67; 
O'Connor  Co.  r.  Gillaspv,  170  Tnd.  428. 
«3  \.  E.  738  (fact  deiPendant  in  per- 
Ronnl  in.iurv  case  instired.  he  h.T\ing 
shown  pn>Tnent  by  hirnself  of  plain- 
tiff's medical  bills'^;  Henderson  r.  Hen- 
derson, 165  Tnd.  666.  75  X'.  F.  269; 
^mith  V.  S.,  165  Tnd.  180,  74  N.  E.  983; 


Osborn  r.  S.,  1(14  Ind.  262,  73  X.  E. 
601;  S.  r.  Harvev,  130  la.  394,  106 
X.  W.  938;  Browii  r.  R.  Co.,  118  La. 
87,  42  S.  656;  Martin  r.  Moore,  99 
Md.  41,  57  A.  671;  Ilickcy  v.  Co.,  33 
Mont.  46,  81  P.  *16;  Mahonev  r.  Dixon, 
34  Mont.  454,  87  P.  452;  Zalenka  r.  Co., 
82  Xeb.  511,  118  X.  W.  103;  Deven- 
cenzi  r.  Cassinelli,  28  Xev.  222,  81  P. 
41;  Schnasc  r.  Goetz,  18  X.  D.  594, 
120  X.  W.  553;  Hogan  r.  Klabo,  13  X. 
D.  319,  100  X.  W.  847;  Beadle  t.  Paine, 
46  Or.  424,  80  P.  903;  S.  V.  Miller, 
43  Or.  325,  74  P.  658;  Glenn  V.  Co.,  206 
Pa.  135,  55  A.  860;  American  C.  F.  Co. 
r.  W.  Co.,  218  Pa.  542,  67  A.  861;  Pitts- 
burg Co.  V.  :Monroe,  79  S.  C.  564,  61  S. 
F.  02;  McCarley  v.  Co.,  75  S.  C.  390, 
56  S.  E.  1;  Union  R.  Co.  r.  Hunton, 
114  Tenn.  609,  88  S.  W.  182;  Gelber  f. 
S.,  56  Tex.  Cr.  460,  120  S.  W.  863; 
Montgomery  r.  S.,  45  Tex.  Cr.  373,  77 
S.  W.  788; 'Richardson  r.  Baker,  S3  Vt. 
204,  75  A.  151;  Xelson  r.  Stange,  140 
Wis.  657,  123  X.  W.  152;  Speliopoulos 
V.  Schick,  129  Wis.  556,  109  X.  W.  56«^. 
See  Bovett  v.  S.,  8  Ala.  App.  93,  62  S. 
984;  Colman  V.  Loeper,  94  Xeb.  270,  143 
N.  W.  2!t5. 

Opinion  may  be  required.  —  Witness 
who  has  stated  what  cars  may  be 
coupled  without  going  between  them 
ma.v  be  asked  his  opinion  as  to  ne<'- 
essitv  of  going  between  those  in  ques- 
tion.' Huggins  r.  R.  Co..  US  Ala.  153, 
41  S.  856. 

Immaterial  testimony  eliciteil  w^uld 
show  violation  of  law.  P.  r.  Farrell, 
137  Mi.di.  1L'7,  1i>0  X.  W.  264. 
Any  fact  showing  plaintiff  has  no 
cause  of  action  mav  be  ]'roved.  Gras- 
inger  r.  Lucas,  24  S.  D.  42,  123  N.  W. 
77. 

Matters  a  little  removed  from  res  ges- 
tae may  l>e  gone  into  niicier  some  cir- 
ciimstances.  Ilitchner  W.  P.  Co.  v.  R. 
<"o.,  168  Fed.  602.  93  C.  C.  A.  598. 
835-18  Fadlev  r.  R.  Co..  1.53  Fed. 
511.  «2  C.  r.  A.  464;  Ball  r.  V.  S..  147 
Fed.  32.  78  r.  r.  A.  126;  Swint  r.  S., 
3  Aln.  App.  93.  57  S.  391;  Burks  r.  S., 
72  Ark.  461.  <52  S.  W.  490;  In  re  Hnv- 
den.  1  Cnl.  App.  75.  81  P.  669;  Huyck 
r.  Rennie.  151  Cnl.  411.  90  P.  929; 
Womble  r.  Wilbur,  3  Cal.  App.  535.  86 
P.  916;  P.  r.  Zimmerman.  3  Cnl.  App. 
94.  91  p.  llfi;  Glascn  r.  S.,  137  Gn. 
33R,  73  S.  E.  578;  FanlTcner  r.  Birch, 
120  HI.  Anp.  281;  Osburn  r.  S..  161 
Tnd.  262.  275.  73  X.  E.  601;  Louisville 
R.  Co.   r.  Wood,   113   Ind.  544,  557,  14 
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X.  K.  572,  It",  X.  K.  107;  Witmcr  r. 
Dist.  Ct.,  !".">  la.  244.  13(J  X.  \V.  113; 
Little  r.  Assn.,  134  la.  440,  134  N.  W. 
10S7;  Geori:oti)wn  W.,  etc.  Co.  v.  Noulc, 
137  Ky.  197,  12.")  S.  W.  203;  S.  v.  Ilci- 
dolbcrir,  120  La.  300,  i't  S.  2:)6;  S.  r. 
Nujjent,  110  La.  W,  40  S.  5S1;  Choiio- 
woth  r.  Suthorlaii.l.  141  Mo.  App.  272, 
124  S.  W.  ]().■).■;  \Vliipplo  v.  Farr.'Hv,  130 
App.  Div.  5S7.  121  X.  V.  S.  117;  "Wcin- 
st.'in  r.  Co.,  121  App,  Div,  70S,  I.IO  X, 
Y.  S.  517;  Ilo^an  v.  Klnbo,  13  X.  D. 
319,  100  X.  W.  S47;  S.  r.  Farr,  2!» 
R.  L  72.  fif>  A.  o;  S.  r.  Bovloston,  84 
S.  C,  574,  Gfi  S.  E,  1047;"Ganow  r. 
Ashton.  32  S.  D.  54S,  143  N.  W,  3S3: 
Oohon  &  Co.  r,  Rittimann  (Tex.  Civ.). 
139  S,  W.  59;  First  Xat.  Rk.  r.  Poano 
(Tex,  Civ.),  12G  S.  W.  2S5;  Brittain  v. 
S.,  47  Tox.  Cr.  597,  S5  S.  W.  27S. 
See  Wcstiiifihousc,  etc.  Co.  r.  Hubert, 
175  Mi.-h.  50S-.  141  X.  W.  000. 
It  is  the  duty  of  the  witness  to  diadoso 
the  n:iiiics  nl'  Nvitiiossos  to  the  injury 
whirh  ho  li:i<l  learned  bv  inquiry.  S. 
f.  Thpisen  (.Mo.),  142  S."w.  lOSs". 
Reasons  for  doinjr  ai-t  testified  of  in 
direct  examination  mav  be  piven. 
IhiL'hes  r.  R.  Co.,  126  Wis.  525,  106  X. 
W.  526. 

Exception  where  wife  is  le.l  to  atato 
matters  incriminative  of  husband. 
AV.<bl)  r.  S..  47  Tex.  Cr.  305,  83  S.  W. 
3:4. 

8:;6-19  Thompson  r.  U.  S.,  144  Fed. 
14,  75  C.  C.  A.  172;  Crosby  r.  Emerson, 
142  Fed.  713,  74  C.  C.  A.  45;  Drake  r. 
8,,  110  Ala.  9,  20  S.  450;  Simmons  r. 
8.,  115  Ala.  61,  40  S.  660;  Let.hcr 
V.  S.,  145  Ala.  669,  39  S.  922;  Wefel  v. 
Stillman,  151  Ala.  249,  44  S.  203; 
Brownlee  r.  Reiner,  147  Cal.  641,  82  P. 
324:  In  re  Havd.n.  1  Cal.  App.  75,  81 
P.  668;  Osburn  r.  S.,  164  Ind.  262.  275, 
73  X.  E.  601;  Xorton  r.  Clark,  253  III. 
557,  97  N.  E.  1079;  S.  r.  Rutled^o,  135 
la,  581,  113  X.  W.  461  (so  provided  by 
statute);  Hurst  r.  Meehlin  (Kv.),  119 
S.  W.  807:  Xeaee  r.  C,  23  Kv.  L,  R. 
125.  62  S.  W.  733;  Herron  r.  C".  23  Kv. 
L.  R.  7<J2.  61  S.  W.  432;  Bess  r.  C., 
26  Ky.  L.  R.  839,  82  S.  W.  576;  S.  r. 
Lee.  120  L.*!.  477.  58  S.  155;  Konple  r. 
aine,  no  Md.  587,  73  A.  672;  Cibner 
V.  Allen.  156  Mieh.  301,  120  X.  W.  811; 
8.  r.  Srhrnk.  238  Mo.  429,  142  S.  W. 
2C3  (even  if  it  covered  a  promise 
of  marrinjre):  S,  r,  Howard.  30  >ront. 
518.  77  P.  ."SO;  8.  r.  Hlatzmaver.  79  X. 
J.  L.  2.?8,  75  A.  740:  P.  r.  Bint-ham.  121 
App.  Div,  593,  106  N.  Y.  S.  330;  Wein- 


strin  r.  Co.,  121  App.  Div.  708,  10:i 
X.  V.  S,  517;  S,  r,  Moeller,  20  N,  D. 
Ill,  126  N.  W,  568;  (Jlenn  f,  Co.,  206 
Pa.  135,  55  A.  860;  Wyres  V.  S.  (Tex. 
Cr.),  166  S.  W.  1150;  Barbee  r.  S.,  58 
Ttx.  Cr.  129,  124  S.  W.  961;  Houston, 
et<'.  Co.  r.  Wilson  (Tex.  Civ.),  165  S.  W, 
5(iO;  Missouri,  etc  R.  Co.  V.  Lindsev 
(Tex.  Civ.),  101  S.  W.  863;  Lahue  r. 
S.,  51  Tex,  Cr,  159.  101  S,  W.  1008; 
.Tewott  r,  Buek,  78  Vt.  353,  63  A.  136; 
Bruce  r.  Bevis,  56  Wash.  547,  106  P, 
129;  Earlev  r.  Winn,  129  Wis.  291,  1(>9 
X.   W.   633;    Smith   r.   R.  Co.,   127   Wis. 

253,  106  X.  W.  829;  Baxter  r.  Krainik, 
126  Wis.   421,   105  X.   W.  803. 

See  Ow.Mis  r.  S.,  65  Fla.  483,  62  S.  651. 
Rule  applies  though  aflirmative  defense 
bo  made.  Resurrection  G.  ^f.  Co.  r. 
Co..  129  Fed.  668,  04  C.  C.  A.  180. 
Declarations  in  favor  of  party  may  be 
shown  on  cross  examination  if  jiart  of 
conversation  brought  out  in  chief. 
Wilson  r.  Gordon,  73  S.  C.  155,  53  S. 
E.  79. 

8,10-20  Braham  r.  S..  143  Ala.  28,  38 
S.  919;  Graham  r.  Middlobv^  185  Mass. 
3)9,  70  X.  E.  416;  Kurowski  v.  S.,  143 
Wis  210,  126  X.  W.  546. 
836-21  Thompson  r.  S.,  84  Miss.  758, 
36    S.    3«59;    Goltra    r.    Penland,    45    Or. 

254,  77  P.  129;  Ah  Doon  r.  Smith.  25 
Or.  S9,  34  P.  1093;  In  re  Esterbrook 's 
Est.,  83  Vt.  229,  75  A.  1  (to  refresh 
recollection).  See  Giering  v.  Saucr,  120 
"M.l.  205,  87  A.  774. 

8't6-22  All  a  conversation,  part  of 
which  has  been  eli<Mted  by  one  party 
on  cross  examination,  mav  be  called 
for  bv  the  other.  S.  r."Colvin,  226 
:^lo.  446.  126  S,  W,  448. 
837-24  Miller  r.  P..  216  111.  309.  74 
X.  E.  743:  S.  r.  Wilson.  223  Mo.  173, 
122   P.   W.  671. 

838-27  Lockport  r.  Licht.  123  111. 
App.  426;  .Miller  r.  P..  216  HI.  309. 
74  X.  E.  743;  Crawfordsville  Trust  Co. 
r.  Ramsov.  178  Ind.  258,  98  X.  E.  177; 
P  ».  Bnfier.  155  Ta.  204.  135  X.  W.  628. 
838-28  Examination  of  court  repor- 
ter not  limited  to  questions  put  in  ohief. 
Ibid. 

Testimony  given  by  witness  on  former 
trial  cannot  bo  inr|uircil  abojit  on  crn.ss 
examination  of  another  witness,  for- 
mer not  having  testified  on  retrial.  Wal- 
ter r.  .Toline,  136  App.  Div.  426.  12^  X. 
Y.  S.  1 125. 

838-2!>  Palmer  r.  S.,  165  Ala.  129. 
51  S.  358;  Xorthern  A.  R.  Co.  r.  Man- 
sell,  138  Ala.  548,  36  S.  459;  Dc  Yam- 
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port  V.  S.,  13!)  Ala.  .33,  3(5  S.  772;  P.  v. 
Scalamiero,  143  Cal.  343,  76  P.  1098; 
P.  V.  Davis,  1  Cal.  App.  8,  81  P.  71 G, 
88  P.  1101;  Reese  r.  Bell,  138  Cal.  xix, 
71  P.  87;  P.  r.  Dowell,  141  Cal.  493,  75 
P.  45;  Brown  V.  S.,  46  Fla.  159,  35  S. 
82;  Lain  v.  Co.,  13S  la.  26S,  115  N.  W. 
1024:  S.  r.  Hibner,  115  la.  48,  87  N. 
W.  741;  Trua.x  r.  Co.,  149  Kv.  699,  14!> 
8.  W.  1033;  P.  r.  Frost  (Mich.),  146  N. 
W.  174;  Crosby  r.  Wells.  73  X.  J.  L.  790, 
67  A.  295;  Novotnv  r.  Danforth,  9  S.  D. 
301,  6S  N.  W.  749*;  Roa^'an  v.  S.  (Te.x. 
Cr.),  157  S.  W.  4S3;  Weaver  r.  S.  (Tex. 
Crl.  150  S.  W.  785;  Berry  r.  Doolittle, 
82  Vt.  471,  74  A.  97. 
See  Powell  r.  R.  Co.  (Mo.),  104  S.  W. 
62<5:  Howard  v.  S.  (Tex.  Cr.),  163  S.  W. 
4L".t. 

SnS-SO  Louisville  &  X.  R.  Co.  r. 
Smith,  163  Ala.  141,  50  S.  241;  Smith 
r.  S.,  142  Ala.  14,  39  S.  329;  Wefel  r. 
Stillman,  151  Ala.  249.  44  S.  203;  P.  r. 
BucKlev,  143  Cal.  375,  77  P.  169;  1*. 
r.  Morales,  143  Cal.  550,  77  P.  470; 
Dou.lell  r.  Shoo,  20  Cal.  App.  424,  129 
P.  478;  Perrin  r.  Carbone,  1  Cal.  Ajiji. 
293,  82  P.  222;  Womble  r.  Wilbur,  3 
Cal.  App.  535,  546,  86  P.  916;  Brown 
r.  Woofhvard,  75  Conn.  254,  53  A.  112; 
Norman  P.  S.  Co.  v.  Ford,  77  Conn. 
461.  59  A.  499;  Cook  r.  S.,  46  Fla.  2.1, 
85  S.  665;  Chicago  R.  Co.  r.  Creech.  207 
111.  400,  69  N.  E.  919;  Prussian  Nat. 
Ids.  Co.  r.  Co.,  113  111.  Ai>p.  67;  Ed- 
munds Mfg.  Co.  r.  McFarland,  US  III. 
App.  256;  S.  r.  McKenzie,  228  Mo. 
885,  128  S.  W.  948;  Dotterer  r.  S.,  172 
Ind.  357,  88  X.  E.  689;  S.  r.  Meier, 
140  la.  540,  lis  X.  W.  792;  Marine 
Bk.  r.  Stirling.  115  Md.  90,  SO  A.  730; 
Gardner  r.  \l.  <o.,  204  Mass.  213,  90  X. 
E.  334;  S.  /•.  frowe,  39  M(.nt.  174,  102 
P.  579;  Anderson  r.  Benuni.  36  Nev. 
463,  136  P.  973;  S.  r.  Olatzmaver,  7!' 
N.  .T.  L.  238,  75  A.  740;  Tollotv  r. 
Bchumnn.  73  N.  J.  L.  92,  62  A.  186; 
8.  r.  Roberts  (N.  M.).  13S  P.  20S;  S. 
T.  llnzlett.  14  X.  D.  490,  lO.l  X.  W.  617; 
Quigley  r.  Thompson,  211  Pa.  107.  fi.1 
A.  .506;  Glenn  f.  Co.,  206  Pa.  135,  55 
A.  860;  .Tames  r.  S.,  63  Tex.  Cr.  75, 
138  S.  W.  612;  Southwestern  T.  &  T. 
Co.  r.  Owens  (Tex.  Civ.).  116  S.  W 
80:  Anderson  r.  R.  Co..  35  T'tah  500, 
101  P.  .-,79;  S.  r.  Manlev.  82  Vt.  556, 
74  A.  231;  Keelev  r.  R.Co.,  139  Wis. 
44«s.  121  X.  W.  167. 

See  .Tamison  r.  S.,  7  .\la.  App.  3.  60 
8.  944;  Olasspoole  r.  Lumb.  Co..  22  Cal. 
App.  338,  134   P.  349;  S.  v.  Bilvcu,  64 


Or.  177,  129  P.  768;  Comp.  Creech  r.  S. 
(Tex.   Cr.),   158   S.   W.   277. 
Exhibition  of  articles  to  witness  prop- 
er.     Byers    r.    R.   Co.,   222  Pa.   547,   72 
A.  245. 

Answers  to  cross-examination  may  bo 
di.sprovcd.  Howard  r.  .S.  (Tex.  Cr.), 
1(;3  S.  W.  429. 

839-31  Gillespie  r.  Salmon,  2  Cal. 
Ai-p.  501,  84  P.  310;  Hampton  r.  S., 
50  V\a.  55,  39  S.  341;  Evans  r.  Co.,  120 
Oa.  961,  48  S.  E.  35S;  S.  r.  Mvers,  221 
M...  598,  121  S.  W.  131;  Crosby  r. 
Wells,  73  X.  J.  L.  790,  67  A.  *295: 
Xjtional  Park  Bk.  r.  Bk.,  115  X^  Y.  S. 
222;  Ilogen  v.  Klabo,  13  X.  D.  319, 
lOO  N.  W.  847;  Weaver  r.  S.,  46  Tex. 
Cr.  607.  81  S.  W.  39. 
Limitation  does  not  exclude  questions 
tending  to  show  inii'robability  of 
statements  in  direct  examination. 
Shannon  r.  Castner,  21  Pa.  Super.  294. 
840-32  Williams  r.  S.  (Tex.  Cr.),  147 
S.    W.    ."71. 

8-lC»-35  Mann  r.  Darden.  171  Ala. 
1^2.  54  S.  5.14;  Chandler  r.  Iliggins,  156 
Ala.  511.  47  S.  2S1;  Long-L.  H.  Co.  r. 
Ewing,  8  Ala.  App.  657,  62  S.  341 ;  Vo- 
lusia County  Bk.  r.  Bigelow,  45  Fla. 
63*5,  33  S.  704;  Fabian  r.  Traeger,  215 
111.  220.  74  X.  E.  131;  Silverstone  r. 
C(,rp.,  176  Mich.  525,  142  X.  W.  776; 
McXair  r.  Parr,  177  Mich.  327, 
113  X.  W.  42;  Ward  r.  Cook,  158  Mich. 
2S3.  122  X'.  W.  785;  Pin.  h  r.  Ilotalinp, 
142  :Mich.  521.  106  X.  W.  i\9:  Xicolav 
r.  Mallerv.  62  Minn.  119,  64  X.  W.  108; 
Kolbe  r.  Bovle,  99  Minn.  110,  108  N. 
\V.  847;  .'.(Lirns  r.  Cook,  82  Xeb.  684, 
118  X.  W.  662;  Crosbv  v.  Wells,  73  X. 
.T.  L.  790,  67  A.  295;  P.  v.  Noblett,  96 
App.  Div.  293.  89  X.  Y.  S.  181,  aff., 
no    opinion,    184    X.    Y.    612,   77    N.    E. 

n:<3. 

"Where  a  plaintiff  charging  fraud,  to 
pro\  e  some  fact  material  to  his  side 
of  the  cause,  calls  to  the  witness  stand 
one  of  the  alleged  perjtetrators  of  such 
alleged  fraud,  although  not  a  party  to 
the  suit,  but  makes  no  inquiry  of  the 
witness  as  to  the  intention  with  which 
an  act  testified  to  was  done,  such  plain 
tifT  does  not  open  the  way  for  the 
defendant,  who  is  also  charged  as  n 
partiritintor  in  such  fraud  to  crossex- 
aniine  his  alleged  confeilerate  in  al- 
leged fraud  under  this  rule  permitting 
broad  latitude  on  cross-examination. 
If  there  actually  was  any  fraud  in  the 
alleged  transaction,  the  secrets  and 
circumstances  thereof  were  within   the 
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knowledge  of  the  partitipators  tlioroin, 
an<l  thoy  wore  not  in  iiocd  of  tliis 
broad  latitude  on  cross-examination  to 
disoover  thoir  own  fraud.  Umlor  siirli 
circunistaiicos,  the  plaintiff  should  not 
be  bountl  by  the  statements  of  such  a 
witness  on  cross-examination,  when 
plaintiff  had  not  opened  the  way 
therefor.  Tho  i)ermissibility  of  sucli 
bread  latitude  on  cross-examination  is 
very  lar>:ely  within  the  discretion  of 
tho  trial  court.  Kerr  r.  Melum,  27 
S.  n.  •jns,  130  X.  \V.  S3. 
841-36  See  Lon};  L.  H.  Co.  v.  Ewing, 
S  Ala.  A  pp.  Go?,  ()2  S.  341. 
8  41-117  A  like  rule  ai>plies  where 
it  IS  claimed  i>crsonal  injuries  are 
fei^Mied.  Chicajjo  U.  T.  Co.  r.  Miller, 
2]-:  111.  49,  72  N.  E.  2.". 
841-38  Tetrick  r.  Kansas  Citv,  128 
Mo.  App.  3.J.5,  107  S.  W.  418;  Lord  v. 
Rumrill,  130  Ap)).  Biv.  279,  114  N.  Y. 
S.  488  (plaintiff  who  claims  note  ;riven 
him  by  decease<l  father  may  be  asked 
concerning,'  strained  relations  betw'^en 
them  a  long  time  prior  to  father 's 
death). 

Bight  to  cross-examine  lost  by  failure 
to  ai'i'car.  Floren  r.  Larson,  29  S.  D. 
63.  1."..1   X.  W.  072. 

Plaintiff  in  a  personal  injury  case  can- 
not be  asked  as  to  his  williii^rncss  to 
Bubniit  to  a  jdivsical  examination.  Chi- 
cago r.  McXaliy,  227  111.  14.  SI  X.  E. 
23.  Contra,  though  court  powerless  to 
compel  examination.  Austin,  etc.  T?. 
Co.  r.  Cluck,  97  Tex.  172,  77  S.  W.  403. 
841-,'59  Xational  Coal  Co.  i\  Mining 
Co.,  10^  Mich.  198,  132  N.  W.  S8; 
Manor  Nat.  Bk.  r.  Lowcry,  242  Pa. 
5.59.  89  A.  G7S;  Floren  v.  Larson,  29 
S.  D.  03,  IS.l  N.  W.  fi72.  See  Ferrell 
V.  I'rame,  206  Fed.  278  (C.  C.  A.). 
Claim  agent  of  carrier  sued  for  iniurv. 
S.  r.  Theism  (Mo.),  142  S.  W.  10S8.' 
Michigan  Act.  Xo.  307,  P.  A.  1909, 
was  before  the  supreme  court  in  Jones 
r.  Pere  Marquette  R.  Co.,  168  Mich. 
1,  133  X.  W.  993,  where  it  was  pointed 
out  that,  excej't  provision  wa.s  madf^ 
that  the  party  calling  such  witnesses 
should  not  be  bound  by  and  might  con- 
tradict, their  testimony,  no  other  right 
■was  conferred  making  them  the  wit- 
nesses of  the  opposite  party.  See 
Johnson  r.  Co.,  169  Mich.  6r)1,'l35  X. 
"^'.    1009. 

South  Dakota  has  a  statute  identical 
with  that  of  Minnesota,  as  to  which  it 
has  been  ruled  that  the  object  of  the 
statute  was  to  pcrnift  a   party  to   call 


lii.s  a'lversary  at  the  trial  without  mak- 
ing him  his  own  witness,  and  elicit 
from  him,  if  possible,  material  facts 
within  his  knowledge  by  a  cross-exam- 
ination jirecisely  as  if  ho  had  already 
bei  n  examined  on  his  own  behalf  in 
«hief.  Suter  V.  Page,  64  Afinn.  4  11, 
07  X^.  W.  67;  In  ro  Hrown,  3S  Minn. 
112,  33  X.  W.  726.  The  act  was  not 
designed  to  affect  tho  comi)etency  of 
witnesses  (Wolford  r.  Fandiam,  44 
Minn.  1.-.9,  46  X.  W.  29o;  Xational  Ger- 
man-American Hank  of  St,  Paul  v.  Lau- 
rence, 77  Minn.  282,  79  N.  W.  1016, 
80  X.  W.  363;  Lloyd  r.  Simons.  90 
Minn.  237,  9.")  X.  W.  903),  nor  to  af- 
fect the  order  of  trial,  or  the  rule  which 
forbids  a  jtarty  to  make  out  his  case  by 
cross-examining  the  witness  of  the  ad- 
verse party  (Schmidt  r.  Schmidt,  47 
Minn.  4.11,' 50  X.  W.  598).  Sec  Lanj?- 
ford  r.  Issenhuth,  28  S.  D.  451,  134  N. 
\V.  S89. 

Does  not  include  nominal  party. — Allen 
r.  Eneroth,  118  Minn.  476,  137  X.  W. 
16. 

843-42  International  Harvester  Co. 
r.  Voboril,  1S7  Fed.  973,  110  C.  C.  A. 
311;  United  <'igar  Stores  Co.  V.  Young. 
36  App.  Cas.  (D.  C.)  390;  Allen  r. 
Assn.  (la.),  143  N.  W.  574;  P.  r.  Tice, 
131  X.  Y.  651,  30  X.  E.  494;  Schwoe- 
bel  r.  Fugina,  14  X.  D.  375,  104  X.  W. 
848;  Ward  r.  Thompson,  146  Wis.  376, 
131  X\  W.  1006;  Winn  r.  Itzcl,  125 
Wis.  19,  103  N.  W.  220;  Sullivan  f, 
Collins,  l-.')7  Wis.  291,  83  N.  W.  310. 
In  California,  etc.  Assn.  r.  Lillv.  184 
Fid.  570,  106  C.  C,  A,  550,  plaintiff 
"was  introduced  as  a  witness  to  tes- 
tify as  to  his  own  acts.  He  was  sworn 
to  testify  to  the  whole  truth.  He  pro- 
duced in  evidence  the  statement  of  ac- 
count which  he  had  sent  to  the  defend- 
ant, together  with  the  answer  of  the 
defendant  thereto,  which,  on  its  face, 
was  an  assent  to  the  statement  and  an 
acknowledgment  of  the  debt.  He  tes- 
tified that  no  i>ayment  had  been  made 
on  the  account  or  on  the  items  of  stor- 
age therein  specified.  In  presenting 
those  papers  he  vouched  for  their  truth, 
and  he  thereby  asserted  that  the  goods 
had  been  sold  and  delivered  as  ?eprc- 
sented  in  the  statement.  He  was  exam- 
ined in  such  a  way  as  to  have  him 
avoid  testifying  to  the  important  facta 
which  went  to  the  merit  of  the  contro- 
versy, facts  which  were  peculiarly 
within  his  own  knowledge.  In  such  a 
case  why   should   the   defendant  be   rc- 
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quiroil  to  make  the  plaintiff  a  witness 
for  the  defense  and  be  conii)elled  to 
give  cTedit  to  the  plaintiff's  testimony 
as  to  tlid  very  existence  of  his  own 
cause  of  action?" 

A  nominal  party  should,  it  seems,  be 
flassed  as  an  ordinary  witness.  Winn 
V.  It/el,  125  Wis.  19,  'l03  X.  W.  220. 
843-43  Baltimore  &  O.  R.  Co.  v. 
Thornton,  188  Fed.  868,  110  C,  C  A. 
502;  Sloss-S.  S.  &  I.  Co.  v.  House,  lo7 
Ala.  663,  47  S.  572;  Allen  r,  Assn. 
(la.),  143  X.  W.  574;  Grand  Rapids  B. 
Co.  r.  Pettis,  159  Mich.  679,  124  X.  W. 
577;  Rislev  i\  Ocean  Citv,  75  X.  J.  L. 
840,  69  A.' 192;  Dubois  v.  Roby,  84  Vt. 
465,  80  A.  150;  Kinnane  r.  Conrov,  52 
Wash.  051,  101  P.  223.  See  Just  v.  Co., 
16  Ida.  639,  102  P.  3S1. 
Good  faith  of  plaintiff  in  bringinff  suit 
may  be  tested  in  court's  discretion. 
Chicago,  etc.  R.  Co.  r.  Steckman,  224 
111.  500,  79  X.  E.  602. 
843-44  Borden  r.  Lynch,  34  Mont. 
503,  87  P.  609;  S.  v.  Schnepel,  23  Mont 
.^23.  59  P.  927. 

843-45  Watts  r.  S.,  8  Ala.  App.  115, 
63  S.  15;  Stratton  Mass.  Gold  Mines 
Co.  V.  Stratton,  206  Mass.  117,  92  X 
E.  34. 

Where  counsel  is  surprised  at  testimony 
of  his  witness,  he  has  not  right  of 
cross-examination.  P.  r.  Ticlke,  259  111. 
88,  102  X.  E.  229. 

Court  may  permit  state  to  cross-exam- 
ine its  unwilling  and  hostile  witnesses. 
S.  r.  Robinson,  120  la.  69,  101  X.  W. 
634;  P.  V.  Sexton,  187  N.  Y.  495,  80  X. 
E.  396. 

Exception. — It  is  an  exception  to  the 
rule  which  permits  a  party  to  cross-ex- 
amine his  own  witness.  Where  he 
proves  to  be  hostile  extent  of  examina- 
tion is  in  sound  discretion  of  court.  S. 
r.  Hamilton,  74  Kan.  461.  S7  P.  363; 
S.  r.  Spidle.  42  Kan.  441.  22  P.  620. 
844-46  Bethel  r.  Pawnee  (Xeb.),  145 
X.  W.  363. 

844-47     Extent    of    cross-examination 
within   court's   sound   discretion.      S.    V. 
Hamilton,  74  Kan.  461,  87  P.  363. 
See    vol.   8,    p.    160,    n.    AC,   and    supple- 
ment thereto. 

Memoranda  of  a  transaction  ■v\ith  ref- 
erence to  \vlii(di  crossexMiiiiiKitidii  of  a 
party  has  been  conducted  is  admissible 
as  part  thereof.  Monin  r.  ^Manning,  205 
•Vfnss.  205.  01  X.  K.  P.o*?. 
In  cases  of  fraud  parties  may  be  treat- 
ed as  witnesses  on  cross  examination, 
and  questioned  as  to  all  relevant   cir- 


cumstances. Dumas  i".  Clayton,  32  App. 
Cas.   (D.  C.)   566. 

844-48  Ball  r.  U.  S.,  147, Fed.  32, 
78  C.  C.  A.  126;  Adams  v.  S.  (Ala.), 
61  S.  352;  Barden  v.  S.,  145  Ala.  1, 
40  S.  948;  Swope  v.  S.,  4  Ala.  App.  S3, 
58  S.  809;  .Jones  V.  S.,  174  Ala.  85,  57 
S.  36;  Montgomery  r.  S.,  2  Ala.  App. 
25,  56  S.  92;  Carothera  v.  S.,  75  Ark. 
574,  88  S.  W.  585;  Weaver  r.  S.,  83 
Ark.  119,  102  S.  W.  713;  P.  r.  Schmitz, 
7  Cal.  App.  330,  94  P.  407,  419;  Wilson 
V.  S.,  47  Fla.  118,  36  S.  580;  Xewman 
r.  C,  28  Kv.  L.  R.  81,  88  S.  W.  i:i89; 
S.  V.  Waldron,  128  La.  559,  54  S.  1009; 
P.  r.  Dannenberg,  176  Mich.  337,  142  X. 
W.  347;  P.  r.  Fritch.  170  Mich.  258,  136 
X.  W.  493;  P.  V.  Klise.  156  Mich.  373, 
120  X.  W.  989;  S.  r.  Keener,  225  Mo. 
4S8,  125  S.  W.  747  (truth  of  direct  tes- 
timony may  be  tested);  Poston  r.  S., 
83  Xeb.  240,  119  X.  W.  520;  S.  r. 
Urie,  35  Xev.  268,  129  P.  305;  Ex 
parte  Hedden,  29  Xev.  352,  90  P.  737; 
P.  r.  Morrison,  195  X.  Y.  116,  88  X. 
E.  21;  S.  r.  Lem  Woon,  57  Or.  482, 
107  P.  974;  C.  r.  Swartz,  40  Pa.  Super. 
370;  S.  V.  Rowell,  75  S.  C.  494,  56  S.  E. 
23;  S.  V.  Raice,  24  S.  D.  Ill, 
123  X\  W.  708;  Fluewellian  r.  S.,  59 
Tex.  Cr.  334,  128  S.  W.  621;  S.  f. 
Thorne,  39  Utah  208,  117  P.  58; 
Schwantes  r.  S.,  127  Wis.  160,  106  N. 
W.  237. 

845-50  Demonstration  of  situation 
of  ]iarties  to  a  homicide  and  manner  of 
use  of  weapons  may  be  required  of 
accused.  S.  i\  Hunter,  82  S.  C.  153, 
63  S.  E.  685. 

845-52  Inquiry  proper  concerning 
knowledge  of  act  of  counsel  for  ac- 
cused as  a  circumstance  bearing  on  au- 
thori'-ntion  of  it  bv  latter.  Eads  V.  S., 
17  Wvo.  490,  101  P.  946. 
845-53  P.  r.  Buckley,  143  Cal.  375, 
77  P.  169;  P.  i\  Maughs,  8  Cal.  App. 
107.  96  P.  407. 

845-54  Xewman  r.  C,  28  Kv.  L.  R 
81.  88  S.  W.  1089;  Morgan  r.  C,  24 
Kv.  L.  R.  2117,  72  S.  W.  1098;  Fergu- 
son r.  S..  72  Xeb.  350.  100  X.  W.  800; 
=5.  r.  Deal.  52  Or.  56S.  98  P.  165. 
Absence  of  witnesses  for  state  who  tes- 
tified at  previous  trials  may  not  bo 
gone  into  if  there  is  nothing  to  show 
accused  's  resjionsibilitv  therefor.  Askew 
f.  S..  50  Tex.  Cr.  152",  127  S.  W.  1037. 
846-56  Harrold  r.  S..  169  Fed.  47, 
94  C.  C.  A.  415;  Kirbv  t\  S.,  151  Ala. 
66.  -14  S.  38;  P.  V.  Manasse.  153  Cal. 
10,  94  P.  92;  Day  v.  S.,  54  Fla.  25,  44 
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S.  71 J ;  Torgcson  r.  Luinb.  Co.,  123 
Minn. '476,  144  N.  W,  i:)4;  S.  r.  Rodd- 
ers, 40  Mont.  248,  lOG  T.  3;  Poston  r. 
S.,  S3  Xeb.  240,  119  X.  W.  520;  Fcr- 
^'uson  i:  S.,  72  Nob.  3.")0,  100  X.  W.  SOO; 
IUaj.'an  r.  S.,  57  Tox.  Cr.  642,  124  S. 
^V.  HS5  (intont  of  nrouscd);  S.  r.  Wil- 
liams, 36  Utah  273,  103  P.  250;  S.  v. 
l\H>\>\os,  71  Wash.  451,  129  P.  lOS;  S. 
r.  Cottroll,  5(1  Wash.  513,  106  P.  179. 
Exception,  where  defendant  is  adverse 
witness,  ^tato  is  not  ronlinod  strirtly 
to  examination  in  chief  and  is  aHowed 
considerable  latitiule.  Daly  r.  S.  (Fla.), 
64  8.  35S. 

84G-57  P.  V.  Zimmerman,  3  Cal. 
Ajip.  S4,  S4  P.  446;  8.  r.  Rhys,  40  Mont. 
131.  105  P.  494;  Ilarrold  v.  Ty.,  IS 
Okla.  395.  S9  P.  202. 
Silence  of  party  who  testifies  to  a  pre- 
vious attack  upon  him  mav  be  shown. 
Long  V.  S.,  4S  Tex.  Cr.  175,  88  S.  W. 
20;!. 

Scope  of  inquiry. — Tf  accused  denies 
puilt  a  wide  latitude  of  cross-examina- 
tion is  permissible.  P.  i\  Mullings,  S3 
Cal.  138,  23  P.  229,  17  Am.  St.  223; 
P.  r.  Morton,  139  Cal.  719,  73  P.  609; 
S.  V.  Rodgers,  40  Mont.  248,  106  P.  3; 
S.  V.  Howard,  30  Mont.  518,  77  P.  50; 
S.  r.  Puncan,  7  Wash.  336,  35  P.  117, 
3S  Am.  St.  SSS. 

Attempt  to  break  jail  may  be  inquired 
about.  Charba  v.  S.,  48  Tex.  Cr.  316, 
S7  S.  W.  829. 

Accused's  knowledge  of  condition  of 
witness  for  liim  mav  be  gone  into 
(Long  r.  S.,  72  Ark.  427,  81  S.  W.  387). 
as  may  his  knowledge  of  character  of 
^\itness.  Brittain  r.  .S.,  47  Tex.  Cr. 
597,  S5  S.  W.  278. 

Attempt  to  induce  witness  to  leave  jur- 
isdiction may  be  shown.      Caiothcrs  v. 
S.,  75  Ark,  .574,  88  S.  W,  585;  Ferguson 
f.  S.,  72  Xeb.  350,  100  .X.  W.  800. 
Scope   of   examination,   within    review- 
able  disorrtion    of   court.      C.    V.   RaccO, 
225   Pa.   113,  73  A.   1067. 
847-38     Some  statutes  provide  cross- 
examination    of   accused    to    test    credi- 
bility shall  not  be  restricted  by  exam- 
ination   'u\   chief.     S.   r.   Cloninger,   149 
X.  C.  567,  63  S.  E.  154. 
848-59     P.  r.  Smith,  9  Cal.  App.  644, 
99  P.  nil.    See  S.  v.  Lem  Woon,  57  Or. 
4^2,  107  P.  974. 

Accu-'ed's  attempt  to  induce  witness  to 
testify    falsely    m.nv    be    sliown.      S.    r. 
Deal,   "2  Or.  568.  98  P.   165. 
8oO-62     Phillips  r.  S.  (Ala.  App.).  65 
S.   673;   Birmingham  R.  Co.   r.   Norton, 


7  Ala.  Ajip.  571,  61  S.  459;  Kelly  v.  S., 
2  Al;i.  Aj.ji.  ](I3,  57  S.  78;  Gosdin  f. 
Williams,  151  Ala.  592,  44  S.  611;  P. 
r.  Wong  Chuey,  117  Cal.  624,  49  P. 
833;  Hampton  *r.  S.,  50  Fla.  55,  39  S. 
421;  Davton  Folding  Box  Co.  f.  Dan- 
ciger,  161  Mo.  Ai)p.  640,  143  S.  W. 
855;  Gordon  r.  R.  Co.,  222  Mo.  516, 
121  S.  W.  80;  Moss  r.  Goodhart,  47 
Mont.  257,  131  P.  1071;  Gilbert  r.  S., 
S  Okla.  Cr.  543,  128  P.  1100,  129  P. 
671;  Green  r.  S.  (Tex.  Civ.),  154  S.  W. 
1003;  Missouri,  etc.  R.  Co.  r.  Burk 
(Tex.  Civ.),  146  S.  W.  600;  Owens  v. 
S.  (Tex.  Cr.),  96  S.  W.  31;  Sexton  v. 
S.,  43  Tex.  Cr.  497,  88  S.  W.  348; 
Shoemaker  r.  S.,  58  Tex.  Cr.  51 S,  126 
S.  W.  887;  Perrv  r.  Centralia,  50  Wash. 
67;"!,  97  P.   S02. 

Such  testimony  is  never  collateral  or 
irr-2levant.  O 'Xeal  r.  S.  (Tex.  Cr.), 
146  S.  W.  938,  cit.  Judge  Davidson  in 
Earlcs  r.  S.,  64  Tex.  Cr.  537,  142  S.  ^\ 
1181,  and  Pope  v.  S.  (Tex.  Cr.),  143  S. 
W.  611. 

Rule  no  application  where  testimony 
uiicontradictcil.  Regester  r.  Regester, 
104  :\r,l.  1,  64  A.  286. 
850-e3  Pickett  r.  Frost,  7  Ala.  App. 
443,  61  S.  476;  Hampton  r.  S.,  50  Fla. 
55,  39  S.  421;  Gilbert  r.  S.,  8  Okla.  Cr. 
543,  128  P.  1100,  129  P.  671;  Green  v. 
S.,  54  Tex.  Cr.  3,  111  S.  W.  933. 
8o<>-64  Dodson  v.  S.  (Ala.  App.),  65 
S.  200;  Phillips  r.  S.,  161  Ala.  60,  49 
S.  794  (witness  should  first  be  asked 
state  of  his  feeling  for  i>arty  against 
whom  he  is  called);  Ringer  v.  S.,  74 
Ark.  262,  85  S.  W.  410;  Bonaparte  v. 
S.,  65  Fla.  287,  61  S.  633;  Padgett  v. 
S.,  64  Fla.  389,  59  S.  946;  Chicago  R. 
Co.  V.  Schaefer,  121  111.  App.  334,  347; 
8.  r.  .Johnson  (la.),  144  X.  W.  303; 
Xolan  V.  Glvnn  (la.),  142  X'.  W.  1029; 
S.  i\  Lindquist,  110  Minn.  12,  124  X.  W. 
215;  Lukcrt  r.  Eldridge  (Mont.),  139  P. 
999;  Cuerth  r.  Arbogast,  48  Mont.  2-09, 
136  P.  3S3;  Gilbert  r.  S.,  S  Okla.  Cr. 
543,  12S  P.  1100,  129  P.  671;  Creeping 
Bear  r.  S.,  113  Tenn.  322,  87  S.  W. 
653;  Curry  r.  S.  (Tex.  Cr.),  162  S.  W. 
851;  Cain  r.  S.  (Tex.  Cr.),  J53  S.  W. 
147. 

See  Xort  r.  S.  (Ariz.),  138  P.  o43; 
Poulter  r.  S.  (Tex.  Cr.),  161  S.  W.  475. 
851-65  Birmingham  etc.  P.  Co.  17. 
Rutledge,  142  Ala.  195,  39  S.  338;  P.  v. 
Cowan,  1  Cal.  App.  411,  82  P.  339; 
Gilbert  r.  S.,  8  Okla.  Cr.  543,  128  P. 
1100,  129  P.  671;  S.  p.  Lem  Woon,  57 
Or.  482,  107  P.  974;   Shannon   v.  Cast- 
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ner,  21  Pa.  Super.  294;  In  re  Ester- 
brook's  Est.,  83  Vt.  229,  75  A.  1. 
Statement  of  witness  he  killed  deceased 
discredited  by  showing  he  was  anxious 
to  relieve  his  brother.  Hardin  v.  S.,  51 
Te.x.  Cr.  559,  103  S.  W.  401. 
851-66  McSweau  v.  S.  (Ala.  App.), 
64  S.  543;  Jackson  v.  S.,  15G  Ala.  93,  47 
S.  77;  Gainey  r.  S.,  141  Ala.  72,  37  S. 
355;  Kowell  r.  Crothers,  75  Conn.  124, 
52  A.  818;  Stewart  r.  S.,  58  Fla.  97,  50 
S.  642;  Blair  v.  Blair,  125  111.  Aj.p.  341; 
S.  i--.  Hanlon,  38  Mont.  557,  100  P.  1035; 
S.  1-.  Malmberg,  14  N.  D.  523,  105  N. 
W,  614;  Gilbert  f.  S.,  8  Okla.  Cr.  543, 
128  P.  1100,  129  P.  671;  Ciirrv  r.  S. 
(Tex.  Cr.),  162  S.  W.  851. 
Particulars  cannot  be  inquired,  into. 
Gainey  v.  S.,  141  Ala.  72,  37  S.  355. 
The  particulars  and  causes  of  the  hos- 
tile feeling,  when  shown,  may  be  in- 
quired into  as  bearing  on  the  fairness 
and  truthfulness  of  the  witness  (State 
1*.  Dee,  14  Minn.  35);  and  the  jury 
should  be  properly  cautioned  and  in- 
structed as  to  the  only  purpose  for 
which  such  testimony  can  be  considereil 
by  them.  P.  r.  Durham,  170  Mich.  598, 
136  X.  W.  431. 
852-67     Hicklin    r.   Ty.,   9    Ariz.    1S4, 

80  P.  340;  Hammock  lOs.,  7  Ala.  App. 
112,  61  S.  471;  Crook  v.  Co.,  32  App. 
Cas.  (D.  C.)  490;  Dale  r.  Beaslev  (Ga.), 

81  S.  E.  849;  S.  r.  Phillips,  105  Minn. 
375,  117  N.  W.  508;  P.  v.  Becker,  210 
N.  Y.  274,  104  N.  E.  396;  Eossenbach 
V.  Forresters,  184  N.  Y.  92,  76  X.  E. 
1085;  Brown  r.  S.  (Tex.  Cr.),  160  S.  W. 
374;  Anustasakas  V.  Co.,  57  Wash.  453, 
107  P.  342. 

852-68  P.  r.  Manasse,  153  Cal.  10, 
94  P.  92;  West  Skokie  D.  Dist.  r.  Daw- 
son, 243  HI.  175,  90  X.  E.  377;  Isaac  r. 
U.  S.,  7  Ind.  Ty.  196,  104  S.  W.  58S; 
S.  V.  Brown,  146  la.  113,  124  N.  W, 
899  (hope  of  immunity);  S.  r.  Tawnoy, 

81  Kan.  162,  105  P.*  218;  Seaborn  r. 
Co.,  25  Kv.  L.  R.  2203,  80  S.  W.  223: 
Rouse  V.  S.  (Miss.),  65  S.  501;  Miller 
r.  Freeman  (Tex.  Civ.),  127  S.  \V.  302; 
Virpiuia  etc.  W.  Co.  r.  Chalklev,  98  Va. 
62,  3  4  S.  E.  976;  Savage  r.  Bowen,  103 
Va.  510,  49  S.  ?:.  668. 

853-60  Simmons  Mfg.  Co.  r.  Esk- 
ridpe,  168  Fed.  675,  94  C.  C.  A.  161; 
Xi.-kcrson  r.  S.,  6  Ala,  App.  27,  60  S. 
446;   St.  Louis  etc.   R.  Co.   v.  Clomonts. 

82  .\rk.  3,  9!t  S.  W.  1106;  In  re  Cnburn, 
165  Cal.  202.  131  P.  352;  Van  Valken- 
l-urph  r.  Oldham,  12  Cal.  App.  572,  108 
^'.  42;  Tollifson  r.  P..  49  Colo.  219,  227, 


112  P.  794  (cit.  3  Encyc.  of  Ev.  853); 
Wrisley  Co.  v.  Burke,  203  111.  25ii, 
67  N.  E.  818;  Chicago  T.  Co.  i. 
Ertrachter,  130  111.  App.  602;  Domestic 
etc.  Co.  V.  Holden  (Ind.  App.),  103  X. 
E.'  73;  S.  V.  Steele,  226  Mo.  583,  126  S. 
W.  406;  Lukert  v.  Eldridge  (Mont.), 
139  P.  999;  Moss  v.  Goodhart,  47  Mont. 
257,  131  P.  1071;  S.  i:  Roberts  (X.  M.), 
138  P.  208;  De  Grafif  v.  S.,  2  Okla.  Cr. 
519,  103  P.  538;  Glenn  v.  Co.,  206  Pa. 
135,  55  A.  860;  Ballard  v.  S.  (Tex.  Cr.), 
160  S.  W.  716;  Stowe  r.  Co.,  39  Wash. 
28,  80  P.  856,  81  P.  97. 
See  Reynolds  v.  Min.  Co.,  90  Kan.  208, 
133  P.  844;  S.  t\  Tudor,  47  Mont.  185, 
K;1    p.   632. 

Special  latitude  proper  on  cross-exam- 
ination of  "approver"  to  show  induce- 
ments to  him,  though  they  were  unau- 
thorized. Stevens  v.  P.,  2i5  111.  593,  74 
X.  E.  786;  P.  r.  Christv,  65  Hun  349, 
20  N.  Y.  S.  278;  Allen  v.  S.,  10  O.  St. 
287;  P.  V.  Langtree,  64  Cal.  256,  30  P. 
813;  S.  V.  Kent,  4  X.  D.  577,  62  X.  W. 
631;  P.  V.  Moore,  96  App.  Div.  56,  89 
X.  Y.  S.  83,  af.,  no  opinion,  181  X.  Y. 
524,  73  X.  E.  1129;  Metropolitan  R.  Co. 
r.  Walsh.  197  Mo.  392,  94  S.  W.  860. 
Claiming  reward  for  arresting  accused 
mav  not  be  gone  into.  Smith  r.  S.,  90 
Miss.  Ill,  43  S.  465. 
854-70  Wabash  S.  D.  Co.  r.  Black 
126  Fed.  721,  61  C.  C.  A.  639;  McSwean 
r.  S.  (Ala.  A]ip.),  64  S.  543;  Birming- 
ham etc.  Co.  r.  Glenn  (Ala.),  60  S.  Ill; 
Houston  B.  Co.  r.  Dial,  135  Ala.  168, 
33  S.  268;  Sylvester  r.  S.,  46  Fla.  166, 
174,  35  S.  142;  Teston  c.  S.,  50  Fla.  137, 
138,  39  S.  787;  Stevens  r.  P.,  215  111. 
593,  74  X.  E.  786;  S.  v.  Decker,  161  Mo. 
App.  396,  143  S.  W.  544;  Ballard  v.  S. 
(Tex.  €r.),  160  S.  W.  716;  Horton  r. 
R.  Co.,  46  Tex.  Civ,  639,  103  S.  W.  467; 
Denison  &  S.  R.  Co.  r.  Powell,  35  lex. 
Civ.  454,  80  S.  W.  1054;  Williams  r. 
R.  Co.,  42  Wash.  597,  84  P.  1129;  S. 
r.  Carr,  65  W.  Va.  81,  63  S.  E.  766. 
See  Xashville  etc.  Co.  t\  Crosby  (Ala.), 
62   S.   8S<». 

Salary  of  employe  may  be  inquired 
about.  Clevelanil  etc.  R.  Co.  r.  Ha<llev, 
170  Ind.  204,  82  X.  E.  1025,  16  L,  R.  A. 
(X.   S.)    .527. 

854-71  Armour  v.  Skene,  153  Fed. 
241,  S2  C.  C.  A.  385;  Xicholson  r.  S., 
15(1  Ala.  SO.  43  S.  365  (habit  as  to  use 
of  profane  language) ;  Huoncker  r. 
^[erkev,  102  Pa.  462.  See  Woods  r. 
Dailev,  211  HI.  495,  71  X.  E.  1068; 
Stevens  r.  P.,  215  111.  593.  74  X.  E.  786. 
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Knowledge  of  consequences  of  per.iury 
mav  be  imiuiied  into.     S.  r.  Armstrong, 

118  La.   -iMi,   43   S.   57. 

Accomplice  who  has  plead  guilty  and 
testified  against  co-defendant,  subject 
to  broad  cross-examination.  P.  r 
Schmitz,  7  Cal.  App.  330,  94  P.  407. 
854-73  Wilmoth  r.  Hamilton,  127 
Fed.  4S,  61  C.  C.  A.  584;  Birmingham 
R.  &  E.  Co.  r.  Mason,  144  Ala.  3S7,  39 
S.  590;  Glass  r.  S.,  147  Ala.  50,  41  S. 
727;  Shirlev  r.  S.,  144  Ala.  35,  40  S. 
269;  Banks  v.  S.  (Ala.),  39  S.  921;  P.  r. 
Ah  Lean,  7  Cal.  App.  626,  95  P.  380; 
Perrin  i:  Carbone,  1  Cal.  App.  295,  82 
P.  222;  Ontario  C.  G.  M.  Co.  v.  Macken- 
zie, 19  Colo.  App.  298,  74  P.  791;  At- 
lanta etc.  R.  Co.  r.  McManus,  1  Ga. 
App.  302,  58  S.  E.  258;  Bovd  v.  Gan- 
dall,  11  Haw.  322;  Chicago  R.  Co.  f. 
Carroll,  206  111.  318,  68  N.  E.  1087;  To- 
ledo, etc.  R.  Co.  v.  Stevenson,  122  HI. 
App.  654;  Humboldt  V.  Watkins,  123  111. 
App.  62;  Chicago  City  R.  Co.  v.  Schae- 
fer,  121  HI.  App.  334;  Swift  v.  Rennard, 

119  111.  App.  173;  Crawfordsville  Trust 
Co.  V.  Ramsev,  178  Ind.  258,  98  N.  E. 
177;  O 'Daniel  v.  Smith,  23  Kv.  L.  R. 
1822,  66  S.  W.  284;  C.  V.  Middleby,  187 
Mass.  342,  73  N.  E.  208;  Stowell  v.  Co., 
139  :^nch.  18,  102  N.  W.  227;  S.  v.  Con- 
way, 241  Mo.  271,  145  S.  W.  441 ;  Farm- 
ers"' &  M.  Bk.  V.  Richards,  119  Mo.  App. 
18,  95  S.  W.  290;  S.  r.  Rogers,  31  Mont. 
1,  77  P.  293;  Mahoney  v.  Dixon,  34 
Mont.  454,  87  P.  452;  Crosbv  v.  Wells, 
73  N.  J.  L.  790,  67  A.  295;  Hitt  v.  Al- 
berts, 75  N.  J.  L.  537,  68  A.  237;  Ross- 
enbach  v.  Forresters,  184  N.  Y.  92,  76 
N.  E.  1085;  S.  v.  Hazlett,  14  N.  D.  490, 
105  N.  W.  617;  Hollowav  r.  S.,  54  Tex. 
Cr.  465,  113  S.  W.  928;  Anson  r.  R.  Co., 
42  Tex.  Civ.  437,  94  S.  W.  94;  In  re 
Esterbrook's  Est.,  83  Vt.  229,  75  A.  1; 
Hathaway  v.  Goslaut,  77  Yt.  199,  59 
A.  835. 

"If  the  state's  witness  had  testified 
truthfully  on  his  direct  examination, 
the  defendant  was  undoubtedly  guilty, 
and  the  defense  necessarily  must  rest 
upon  discrediting  or  showing  the  fals- 
ity of  the  testimony  of  this  witness. 
Under  such  circumstances  the  range  of 
cross-examination  should  not  be  re- 
stricted within  bounds  so  narrow  as  not 
to  embrace  questions  affording  the  de- 
fendant a  reasonable  opportunity  to 
test  the  accuracy,  and  show,  if  he  can, 
the  falsity  of  the  statements  of  the 
witness  as  to  his  whereabouts,  etc.,  just 
prior  to  or  immediately  after  the  tran- 


saction in  question.  The  defense  dc- 
])ended  upon  showing  that  the  testi- 
n)ony  of  tlio  state's  witness  was  a  fal)- 
rication,  and  the  defendant's  right  of 
cross-examination,  if  so  abridged  and 
confined  to  such  limits  as  to  be  useless 
to  him,  amounts  to  a  denial  of  an  abso- 
lute and  valuable  right;  for,  while  tho 
court  has  a  large  discretion  as  to  the 
range  and  extent  to  be  permitted  on 
cross-examination,  the  discretion  does 
not  extend  to  the  denial  of  cross-exam- 
ination going  to  substantial  matters 
within  legitimate  bounds.  The  power 
of  cross-examination  should  not  be  cur- 
tailed to  an  extent  that  it  would  not 
serve  its  purpose  of  being  an  'effica- 
cious means  available  for  the  exposure 
of  artful  fabrications  of  falsehood  by 
witnesses  in  our  courts  of  justice.'  Da- 
vis V.  Hays,  89  Ala.  563,  8  South.  131." 
Garner  V.  S.,  4  Ala.  App.  155,  58  S. 
123. 

Attempt  to  conceal  fact  of  material 
knowledge  mav  be  shown.  Rice  v.  S., 
51    Tex.   Cr.   255,    103    S.   W.    1156. 

855-73  Masters  v.  Seeley,  138  Fed. 
719,  71  C.  C.  A.  409  (previous  recovery 
on  same  claim  set  aside  for  fraud  and 
collusion);  Parrish  r.  S.,  139  Ala.  16, 
36  S.  1012;  Smilev  v.  Hooper,  147  Ala. 
646,  41  S.  660;  Zane  ?•.  De  Onativia,  139 
Cal.  328,  73  P.  856;  P.  v.  Schmitz,  7 
Cal.  App.  330,  94  P.  407;  P.  r.  Manasse, 
153  Cal.  10,  94  P.  92;  Lanigan  r.  Neely, 
4  Cal.  App.  760,  89  P.  441;  Fields  r. 
S.,  46  Fla.  84,  35  S.  185;  Prior  r.  Ogles- 
by,  50  Fla.  248,  39  S.  593;  Booth  r. 
Beckley,  11  Haw.  518;  McLean  r.  Lew- 
iston,  8  Ida.  472,  484,  69  P.  478;  In- 
diana U.  T.  Co.  r.  Pheanis,  43  Ind.  App. 
653,  85  N.  E.  1040;  S.  v.  Taylor,  75 
Kan.  417,  89  P.  672;  Malone  V.  Stephen- 
son, 94  Minn.  222,  102  N.  W.  372;  Yea- 
ger  r.  Cassidy,  12  Pa.  Super.  232;  Ger- 
main F.  Co.  r.  Roberts,  8  Pa.  Super. 
500;  S.  V.  Mulch,  17  S.  D.  321,  96  N. 
W.  101;  Benson  v.  S.,  51  Tex.  Cr.  367, 
103  S.  W.  911. 

See  Indianapolis  &  M.  R.  T.  Co.  r. 
Walsh,  45  Ind.  App.  42,  90  N.  E.  138. 
Influence  exerted  over  witness,  and  ef- 
forts made  by  third  party  to  induce 
him  to  testify  against  accused,  rele- 
vant. Liles  V.  S.,  58  Tex.  Cr.  310,  125 
S.  W.  921. 

May  "be  restricted  when  it  affects  one 
not  a  witness.  P.  v.  Peterson,  98  Minn. 
210,  IDS  N.  W.  6;  Malone  v.  Stephen- 
son, 94  Minn.  222,  102  N.  W.  372. 
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Cause,  nature  and  extent  of  bias  of  or 
inducement  held  out  to,  witness  may 
be  inquired  into.  S.  v.  Malmberg,  14 
N.  D.  523,  105  N.  W.  614.  Basis  of  bias 
must  be  shown.  Nagle  v.  Schnadt,  239 
III.  595,  88  N.  E.  178.  Inquiry  must 
be  confined  to  witness'  connection  with 
case  on  trial.  Chicago,  etc.  R.  Co.  v. 
Smith,  226  111.  178,  80  N.  E.  716;  Chi- 
cago, etc.  B.  Co.  V.  Schmitz,  211  111. 
446,  71  N.  E.  1050. 
Special  latitude  proper  on  cross-exam- 
ination of  prosecutrix  in  cases  involv- 
ing sexual  offenses.  P.  v.  Mitchell,  5 
Cal.  App.  45,  89  P.  853. 
Predicate  for  such  testimony  not  re- 
quired. Alford  V.  S.,  47  Fla.  1,  36  S. 
436. 

857-74  Nashville  Int.  R.  I>.  Barnum, 
212  Fed.  634  (C.  C.  A.);  S.  v.  Findling, 
123  Minn.  413,  144  N.  W.  142;  Wellraan 
V.  Carpenter  (N.  J.),  86  A.  497;  S.  v. 
Malmberg,  14  N.  D.  523, 105  N.  W.  614; 
C.  V.  Bell,  4  Pa.  Super.  187;  S.  r.  Frazer, 
23  S.  D.  304,  121  N.  W.  790  (extent 
rests  in  court's  discretion).  See  MarX 
&  Son  V.  King,  177  Mich.  662,  144  N. 
"W.   553. 

Domestic  relations  of  witness  should 
not  be  inquired  about  where  they  do 
not  affect  his  credibility.  Chicago  C. 
R.  Co.  V.  Uhter,  212  111.  174,  184,  72  N. 
E.  195;  Malone  v.  Stephenson,  94  Minn. 
222,  102  N.  W.  372. 
Inquiry  into  collateral  matters  may  be 
stopped.  Georgetown  W.,  etc.  Co.  i". 
Neale,  137  Kv.  197,  125  S.  W.  293;  S. 
r.  Bouvy,  124  La.  1054,  50  S.  849;  S.  v. 
High,  116  La.  79,  40  S.  538;  Record  i^^ 
R.  Co.,  75  N.  J.  L.  311,  67  A.  1040. 
Court's  discretion  is  broad. — Cleveland 
etc.  R.  Co.  v.  Hadlev,  170  Ind.  204,  82 
N.  E.  1025,  16  L.  R.  A.  (N.  S.)  527. 
Abuse  of  it  must  be  shown.  Sweeney 
f.  S.,  59  Tex.  Cr.  370,  128  S.  W.  390. 
Request  of  prosecutor  for  leniency  for 
accused  is  not  evidence  in  subsequent 
case  in  which  he  testifies.  Thompson  v. 
V.  S..  144  Fed.  14,  75  C.  C.  A.  172. 
857-75  Southern  R.  Co.  r.  Lester,  151 
Fed.  573,  81  C.  C.  A.  53;  Walker  v. 
S.  (Ala.  App.),  64  S.  528;  Smith  v. 
Allen,  7  Ala.  App.  397,  62  S.  296;  Sloss- 
Sheffield  Steel  &  T.  Co.  v.  Stewart,  172 
Ala.  516,  .55  S.  785;  St.  Louis,  etc.  R. 
Co.  V.  Phillips,  165  Ala.  504,  51  S.  638; 
Alabama,  etc.  R.  Co.  r.  Brooks,  135 
Ala.  401,  33  S.  181;  Smilev  r.  Hooper, 
147  Ala.  646,  41  S.  660;  Birmingham, 
etc.  R.  Co.  V.  Moore,  148  Ala.  115,  42 
S.   1024    (lack    of    recollection);    Birm- 


ingham R.  E.  Co.  V.  Mason,  144  Ala. 
387,  39  S.  590;  Smith  v.  S.,  142  Ala.  14, 
39  S.  329;  Posey  v.  S.,  143  Ala.  54,  38 
S.  1019;  Atlantic  C.  L.  R.  Co.  t".  Jones, 
132  Ga.  189,  63  S.  E.  834;  S.  v.  Trego, 
25  Ida.  625,  138  P.  1124;  Pate  v.  Coal 
Co.,  158  111.  App.  578;  Moennich  v.  City, 
147  111.  App.  553;  Chicago  U.  T.  Co.  v. 
Ertrachter,  228  111.  114,  81  N.  E.  816; 
Illinois  R.  Co.  v.  Prickett,  210  111.  140, 
71  N.  E.  435;  Lake  Erie,  etc.  R.  Co.  v. 
Moore  (Ind.)^  97  N.  E.  203;  Terre 
Haute  E.  Co.  v.  Watson,  33  Ind.  App. 
124,  70  N.  E.  993;  Wiar  v.  R.  Co.  (la.), 
144  N.  W.  703;  Salinger  v.  Co.,  147  la. 
484,  126  N.  W.  362;  Polley  v.  Oil  Co., 
89  Kan.  272,  131  P.  577;  S.  v.  Ross,  77 
Kan.  341,  94  P.  270;  Am.  Assn.  v. 
Stough,  26  Ky.  L.  R.  1093,  83  S.  W. 
126;  S.  V.  Bellard,  132  La.  491,  61  S. 
537;  Bragg  r.  R.  Co.,  192  Mo.  331,  91 
S.  W.  527;  Moss  v.  Goodhart,  47  Mont 
257,  131  P.  1071;  Colloty  v.  Schuman, 
73  N.  J.  L.  92,  62  A.  186;  Reid  v. 
Linek,  206  Pa.  109,  55  A.  849;  Blue  v. 
Co.,  60  Or.  122,  117  P.  1094;  Walling 
V.  S.,  59  Tex.  Cr.  279,  128  S.  W.  624; 
Waggoner  v.  Moore,  45  Tex.  Civ.  308, 
101  S.  W.  1058;  Benson  v.  S.,  51  Tex. 
Cr.  367,  103  S.  W.  911;  O'Connell  v. 
Storey  (Tex.  Civ.),  105  S.  W.  1174; 
Southern  R.  Co.  v.  Blanford,  105  Va. 
373,  387,  54  S.  E.  1;  Virginia  W.  Co.  V. 
Chalkley,  98  Va.  62,  34  S.  E.  976; 
Buckles  v.  Reynolds,  58  Wiash.  485,  108 
P.  1072;  Coman  v.  Wunderlich,  122 
Wis.  138,  99  K  W.  612.  But  see  Eaton 
V.  S.,  8  Ala.  App.  136,  63  S.  41;  S.  v. 
Latham,  131  La.  533,  59  S.  981;  S.  v. 
Angel,  93  S.  C.  149,  76  S.  E.  190;  Engle- 
field  V.  R.  Co.  (Tex.  Civ.),  159  S.  W. 
1033;  Davis  v.  Fain  (Tex.  Civ.),  152  S. 
W.  218;  Oates  v.  S.,  51  Tex.  Or.  449,  103 
S.  W.  859. 

Full  inquiry  allowed  concerning  confer- 
ences of  conspirators  in  manufacturing 
a  harmonious  storv.  P.  v.  Becker,  210 
N.  Y.  274,  104  N."  E.  396. 
In  McGuffin  v.  S.,  178  Ala.  40,  59  S.  635, 
to  test  the  accuracy  of  witness'  state- 
ment that  he  was  too  drunk  to  remem- 
ber anything,  he  was  asked,  "Where 
did  you  get  that  Swiss  rifle?" 
To  ask  a  defendant  on  the  stand  if  he 
did  not  abandon  his  first  wife  is  im- 
proper in  view  of  the  fact  that  it  was 
upon  a  matter  not  referred  to  in  his 
examination  in  chief.  "The  credibility 
of  a  defendant  as  a  witness  cannot  be 
attacked  in  that  manner.  State  r.  Har- 
rington, 198  Mo.  23,  95  S.  W.  235."   S. 


563 


Vol.  3 


CROSS-EXA.VIXATIOX 


V.  Lovitt,  243  Mo.  510,  147  S.  W.  484. 
Broad  range  of  questioning  permitted 
to  ascertain  meaning  of  testimony. 
Nichols  I'.  New  Britain,  77  Conn.  695, 
60  A.  655;  Hofacre  v.  Monticello,  128 
la.  239,  103  N.  W.  488. 
Physician  may  be  asked  to  name  au- 
thorities su})porting  statement  testified 
to  by  him.  Chicago  U.  T.  Co.  v.  Ert- 
rachter,  228  III.  114,  81  N.  E.  816. 
Statements  of  witness  as  to  what  his 
testimony  would  be  may  be  shown;  bat 
not  statements  of  another  to  him.  On- 
tario G.  M.  Co.  V.  MacKenzi^,  19  Colo. 
App.  298,  74  P.  791. 
Commission  of  another  crime  by  de- 
fendant may  be  sliown  if  necessary  to 
full  cross-examination  of  witnesses.  S. 
V.  Patchen,  37  Wash.  24,  79  P.  479. 
Full  inquiry  as  to  reliability  of  dogs 
used  to  trail  an  alleged  criminal  prop- 
er. Eichardson  v.  S.,  145  Ala.  46,  41  S. 
82. 

Defenses  of  party  may  not  be  antici- 
pated. Roche  V.  Baldwin,  143  Cal.  186, 
76  P.  956. 

Test  of  accuracy  of  witness'  testimony 
as  to  time,  made  by  holding  watch, 
should  be  so  made  jury  can  judge  of 
accuracy  of  answers.  Dilburn  v.  E.  Co., 
156  Ala.  228,  47  S.  210. 
Discretion  of  court. — Stewart  v.  Stew- 
art, 175  Ind.  412,  94  N.  E.  564. 
857-75a  Lukert  v.  Eldridge  (Mont.), 
139  P.  999;  Murphy  v.  Co.,  31  Nev. 
120,  101  P.  322;  Phillips  v.  S.,  59  Tex. 
Cr.  534,  128  S.  W.  1100.  See  Harris 
V.  S.  (Tex.  Cr.),  161  S.  W.  125. 
858-76  Councill  v.  Mayhew,  172  Ala. 
295,  55  S.  314;  Chicago  U.  T.  Co.  v.  Er- 
trachter,  228  111.  114,  81  N.  E.  816; 
Vohs  V.  Shorthill,  130  la.  538,  107  N. 
W.  417;  Carr  v.  Co.,  26  E.  I.  180,  58  A. 
678;  McGovern  r.  Hays,  75  Vt.  104,  53 
A.  326. 

In  P.  V.  Driggs,  14  Cal.  App.  507,  112 
P.  577,  a  trial  for  forgery,  questions  to 
test  qualifications  of  witnesses  were 
disallowed  when  such  witnesses  "testi- 
fied not  as  experts  from  comparison, 
but  based  their  opinions  solely  upon  fa- 
miliarity and  acquaintance  with  Char- 
nock  's  signature.  They  were  not  exam- 
ined in  chief  as  to  the  exemplars  and 
no  foundation  was  laid  qualifying 
these  witnesses  as  experts." 
Broad  range  of  inquiry  proper  on  cross- 
examination  of  experts.  Trull  v.  Wood- 
men. 12  Ida.  318,  85  P.  1081. 
859-77  Parrish  r.  S.,  139  Ala.  in.  3n 
S.  1012;  Houston  Co.  v.  Dial,  135  Ala. 


16S,  33  S.  268;  Williams  v.  S.,  45  Fla. 
128,  34  S.  279;  Vohs  v.  Shorthill,  130 
la.  538,  107  N.  W.  417. 
Though  evidence  may  not  be  relevant 
to  the  fact  in  issue,  it  is  com])etent  if 
relevant  to  facts  relevant  to  such  fact. 
Zane  v.  De  Onativia,  139  Cal.  328,  73 
P.  856. 

859-78  Judgment  not  reversed  for 
excluding  such  questions.  Gregory  v. 
S.,  148  Ala.  566,  42  S.  829;  Zwangizer 
V.  Newman,  83  N.  Y.  S.  1071. 
859-79  Gordon  i>.  E.  Co.,  222  Mo. 
516,  121  S.  W.  80  (accuracy  of  record 
by  witness  on  which  he  based  testi- 
mony); Sherman  v.  E.  Co.,  33  Nev.  385, 
111  'p.  416;  Davis  v.  S.  (Tex.  Cr.),  163 
S.  W.  442. 

Witness  who  has  testified  to  purchase 
of  beer  from  defendant,  which  he 
drank,  cannot  be  asked  to  drink  from  a 
bottle  proffered  him  and  then  state 
whether  it  is  of  the  kind  purchased.  S. 
V.  Suvder,  67  Kan.  801,  74  P.  231. 
860-80  Louisville  etc.  E.  Co.  f. 
Maves,  26  Ky.  L.  E.  197,  SO  S.  W.  1096; 
White  r.  C,  96  Ky.  180,  28  S.  W.  340. 
Christian  Scientists. — Where  physical 
and  mental  suffering  of  a  party  is  in- 
volved it  is  competent  to  show  he  is  a 
Christian  Scientist.  Ft.  Worth,  etc.  R. 
Co.  I'.  Travis,  45  Tex.  Civ.  117,  99  S.  W. 
1141. 

Form  of  oath. — It  is  proper  to  ask  wit- 
ness as  to  manner  in  which  he  consid- 
ers administration  of  oath  binding. 
Birmingham  Co.  V.  Mason,  137  Ala.  342, 
34  S.  207. 

860-S2  Olson  r.  U.  S.,  133  Fed.  849, 
67  C.  C.  A.  21;  Granberry  v.  S.  (Ala.), 
62  S.  52;  Gilmer  v.  S.  (Ala.),  61 
S.  377;  Pearson  v.  Co.,  10  Cal.  App. 
245,  101  P.  681;  P.  v.  Schmitz,  7  Cal. 
App.  330.  94  P.  407,  419.  See  P.  V. 
Allen,  166  Cal.  723,  137  P.  1148;  Alex- 
ander r.  Righter,  240  Pa.  22,  87  A.  427. 
If  rule  of  employer  is  relied  upon  aa 
reason  for  conclusion  an  event  could 
not  have  happened,  its  violation  by 
witnesses  mav  be  shown.  Hitehner  Co. 
V.  E.  Co.,  158  Fed.  1011. 
If  reasons  given  for  witness*  testimony 
in  midst  of  cross-examination  his  sub- 
secpient  testimony  is  to  be  considered 
in  connection  therewith.  P.  V.  Easton, 
148  Cal.  50,  82  P.  840. 
860-83  See  Ferguson  v.  S.,  72  Neb. 
350,  100  N.  W.  800. 
860-84  Central  of  Ga.  R.  Co.  v.  Bag- 
lev,  173  Ala.  611,  55  S.  894;  Davis  v. 
Anderson,  163  Ala.  385,  50  S.  1002;  Bir- 
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mingham  Co.  r.  Mason,  144  Ala.  387, 
39  S.  590;  Chicago,  etc.  E.  Co.  v.  Steck- 
man,  224  111.  500,  79  N.  E.  602;  Dot- 
terer  v.  S.,  172  Ind.  357,  88  N.  E.  689; 
Teire  Haute  Co.  v.  Watson,  ' 33  Ind. 
App.  124,  70  N.  E.  993;  Houk  v.  Bran- 
son, 17  Ind.  App.  119,  45  N.  E.  78;  S. 
V.  Thomas,  151  la.  572,  132  N.  W.  51; 
S.  V.  Wren,  121  La.  55,  46  S.  99;  S.  v. 
Sweet,  81  N.  J.  L.  250,  79  A.  1054; 
Neumever  v.  Hooker,  131  App.  Div.  592, 
116  N.^Y.  S.  204;  S.  V.  Longstreth,  19 
N.  D.  268,  121  N.  W.  1114;  Hathaway 
r.  Goslant,  77  Vt.  199,  59  A.  835;  Me- 
Govern  i>.  Hays,  75  Vt.  104,  53  A.  326; 
S.  V.  Blaine,  64  Wash.  122,  116  P.  660; 
Buckles  V.  Eeynolds,  58  Wash.  485,  108 
P.  1072;  Henderson  i\  Coleman,  19  Wyo. 
183,  115  P.  439,  rehearing  denied,  115  P. 
1136. 

See  also  Crain  v.  S.,  166  Ala.  1,  52  S. 
31;  Neal  v.  S.,  178  Ind.  154,  98  N.  E. 
872;  P.  f.  Mulvaney,  171  Mich.  272,  137 
N.  W.  155  (inquiry  as  to  relations  of 
parties  who  had  lived  together  for  some 
time  where  both  were  involved  in  tran- 
saction) ;  Holt  V.  Nielson,  37  Utah  566, 
109  P.  470. 

S61-85  S.  v.  Kimes,  152  la.  240,  132 
N.  W.  180;  S.  V.  Oteri,  128  La.  939,  55 
S.  582;  S.  V.  Smith,  250  Mo.  274,  157 
S.  W.  307. 

State  may  cross-examine  witnesses  as  to 
reputation  though  it  has  announced  no 
attack  would  be  made  on  defendant. 
P.  V.  Wright,  4  Cal.  App.  704,  89  P. 
364. 

861-86  Reg.  v.  Wood,  5  Jur.  (Eng.) 
225;  Harrison  v.  S.  (Ala.),  40  S.  57; 
Weaver  v.  S.,  83  Ark.  119,  102  S.  W. 
713;  P.  v.  Perry,  144  Cal.  748,  78  P. 
284;  P.  V.  Moran,  144  Cal.  48,  77  P. 
777;  P.  v.  Silva,  20  Cal.  App.  120,  128 
P.  348;  Cook  v.  S.,  46  Fla.  20,  35  S. 
665;  Frank  v.  S.  (Ga.),  80  S.  E.  1016; 
Dotson  V.  S.,  136  Ga.  243,  71  S.  E. 
164;  Ozburn  v.  S.,  87  Ga.  173,  13  S.  E. 
247;  Baehner  v.  S.,  25  Ind.  App.  597, 
58  N.  E.  741;  S.  v.  Richards,  126  la. 
497,  102  N.  W.  439;  S.  v.  Le  Blanc, 
116  La.  822,  41  S.  105;  S.  v.  0 'Kelley, 
121  Mo.  App.  178,  98  S.  W.  804;  S.  v. 
Brown,  181  Mo.  192,  79  S.  W.  1111; 
P.  V.  Callahan,  151  App.  Div.  666,  136 
N.  Y.  S.  407;  S.  V.  Doris,  51  Or.  136, 
94  P.  44,  16  L.  R.  A.  (N.  S.)  660;  S.  v. 
Ogden.  39  Or.  195,  65  P.  449;  S.  v.  Mer- 
riman,  34  S.  C.  16,  13  S.  E.  619;  Stull  v. 
S.,  47  Tex.  Cr.  547,  84  S.  W.  1059; 
McCray  v.  S.,  38  Tex.  €r.  609,  44  S. 
W.  170;  Hall  v.  S.,  43  Tex.  Cr.  479,  66 


S.  W.  783;  Brittain  v.  S.,  47  Tex.  Cr. 
597,  85  S.  W.  278. 

Details  of  affair  in  which  defendant 
concerned  cannot  be  given.  S.  V.  Beck- 
ner,  194  Mo.  281,  91  S.  W.  892. 
If  only  reputation  is  inquired  about  iu 
examination  in  chief,  inquiry  may  not 
be  made  on  cross-examination  as  to  wit- 
ness' actual  character.  Green  v.  Dodge, 
79  Vt.  73,  64  A.  499. 
Knowledge  of  rumors  of  specific  acts 
may  be  showm.  P.  v.  Weber,  149  Cal. 
325,  86  P.  671;  Leavell  f.  Leavell,  114 
Mo.  App.  24,  89  S.  W.  55;  S.  v.  Doris, 
51  Or.  136,  94  P.  44,  16  L.  R.  A.  (N. 
S.)    660. 

It  is  competent  to  prove  sentiment  as 
to  reputation  is  divided.  Way  v.  S., 
155  Ala.  52,  46  S.  273. 
In  Alabama  cross-examination  of  wit- 
ness to  character  must  be  confined  to 
ascertaining  how  person  whose  charac- 
ter in  issue  is  generally  regarded;  par- 
ticular acts  or  course  of  conduct  cannot 
be  inquired  about.  Way  v.  S.,  155  Ala. 
52,  46"  S.  273;  Moulton  v.  S.,  88  Ala. 
116,  6  S.  758,  6  L.  R.  A.  301;  Thomp- 
son r.  S.,  100  Ala.  70,  14  S.  878. 
Indictment  of  party  whose  good  char- 
acter testified  of  cannot  be  asked  about. 
Harris  v.  C,  25  Ky.  L.  R.  297,  74  S. 
W.  1044.  But  it  had  been  previously 
held  competent  to  show  defendant  had 
been  accused  of  certain  misdemeanors, 
delinquencies  and  unneighborly  con- 
duct. Barnes  v.  C,  24  Kv.  L.  R.  1143, 
70  S.  W.  827. 

Cross-examination  based  on  unproved 
facts,  improper.  P.  v.  Elliott,  163  N. 
Y.  11,  57  N.  E.  103. 
863-87  Moulder  v.  S.,  9  Ga.  App. 
438,  71  S.  E.  682;  McCrearv  v.  C,  158 
Ky.  612,  165  S.  W.  981;  P.  r.  Callahan, 
130  N.  Y.  S.  1041. 

Specific  acts  of  later  date  than  was 
eoveied  by  testimony  in  chief  can- 
not be  shown.  S.  v.  Wertz,  191  Mo. 
509,  90  S.  W.  838. 

863-88  Andrews  v.  S.,  118  Ga.  1,  43 
S.  E.  852.  And  see  Hawkins  v.  S. 
(Ga.),  80  &.  E.  711. 
Rnle  applies  to  accused  whose  direct 
examination  tended  to  show  he  was 
peaceable,  industrious  and  law-abiding. 
P.  V.  Buckley,  143  Cal.  375,  77  P.  169. 
Distinction  should  be  made  between 
defendant's  character  as  witness  and  as 
man.  In  latter  respect  it  cannot  be 
put  in  issue  except  by  him.  S.  r.  Beck- 
ner,  '!94  Mo.  281,  91  S.  W.  892. 
863-89     Spohr    v.    Chicago,    206    111. 
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441,  69  N.  E.  515;  Sanitary  Dist.  v.  Me- 
Mahon,  110  111.  Ajjp.  510;  Cleveland, 
etc.  R.  Co.  V.  True  (Ind.  App.),  100  N. 
E.  22;  Gay  v.  Co.,  148  N.  C.  33G,  62  S. 
E.  436;  Missouri,  etc.  R.  Co.  v.  Rich,  51 
Tex.  Civ.  312,  112  S.  W.  114;  Hengy 
V.  R.  Co.  (Tex.  Civ.),  109  S.  W.  402. 
863-90  Rogers  v.  Petrified  B.  M.,  158 
Fed.  799,  86  C.  C.  A.  59;  Kahn  v.  Co., 
139  Cal.  340,  73  P.  164;  Rosenstein  v. 
R.  Co.,  78  Conn.  29,  60  A.  1061;  West 
Skokie  D.  Dist.  v.  Dawson,  243  111.  175, 
90  N.  E.  377;  Chicago  R.  Co.  v.  Kelly, 
221  111.  498,  77  N.  E.  916;  Eldorado, 
etc.  R.  Co.  t\  Everett,  225  111.  529,  80 
N.  E.  281;  Indianapolis  T.  Co.  v.  Shep- 
herd, 35  Ind.  App.  601,  74  N.  E.  904; 
Holmes  v.  Rivers,  145  la.  702,  124  N. 
W.  801;  Lemon  i\  McBride,  134  Mich. 
295,  96  N.  W.  453;  Reed  v.  Ins.  Co.,  78 
N.  J.  L.  549,  74  A.  477  (price  at  which 
witness  sold  property  two  years  before 
it  burned);  McNulty  r.  Pickelmann,  141 
N.  Y.  S.  521;  Union  R.  Co.  v.  Hunton, 
114  Tenn.  609,  88  S.  W.  182;  Eastern 
Texas  R.  Co.  v.  Scurlock,  97  Tex.  305, 
78  S.  W.  490;  Gulf,  etc.  R.  Co.  v.  Jack- 
son, 99  Tex.  343,  89  S.  W.  968;  Pan- 
handle &  G.  R.  Co.  V.  Kirby  (Tex. 
Civ.),  108  S.  W.  498;  Texas,  etc.  R. 
Co.  V.  Newsome,  44  Tex.  Civ.  513,  98 
S.  W.  646. 

Owner  of  damaged  property  may  be 
asked  what  he  will  take  for  it.  Chi- 
cago, etc.  R.  Co.  V.  Carr  (Tex.  Civ.), 
89    S.   W.    35. 

865-91  Enterprise  L.  Co.  v.  Porter, 
165  Ala.  579,  51  S.  723.  See  Louisville 
&  N.  R.  Co.  V.  Smith,  163  Ala.  141,  50 
S.  241. 

866-93  Chicago  v.  Marsh,  238  111. 
254,  87  N.  E.  319;  Raapke  v.  Co.,  82 
Neb.  716,  118  N.  W.  652;  Matteson  v. 
R.  Co.,  40  Pa.  Super.  234. 
Witness  who  was  commissioner  in 
valuing  another  piece  of  land  may  be 
asked  as  to  award  made  for  it.  St. 
Louis,  etc.  R.  Co.  i\  B.  Co.,  198  Mo. 
698.  96  S.  W.  1011. 

866-93  Metroplitan  R.  Co.  v.  Walsh, 
197  Mo.  392,  416,  94  S.  W.  860;  Rob- 
erts V.  City,  239  Pa.  339,  86  A.  926. 
866-94  Chenoweth  t\  Sutherland, 
141  Mo.  App.  272,  124  S.  W.  1055  (fail- 
ure of  disinterested  witness  to  testify 
on  former  trial);  O'Connor  r.  Co.,  106 
Mo.  App.  215,  80  S.  W.  304;  S.  v.  Madi- 
son, 23  S.  D.  584,  122  N.  W.  647. 
Insulting  and  humiliating  questions 
which  serve  no  other  purpose  are  to 
be   condemned,   and,   if   repeated    after 


adverse  ruling  should  constitute  mis- 
conduct to  be  i>uiiislied.  P.  i.  Brown, 
254  111.  260,  98  N.  E.  535. 
867-95  Burks  v.  S.,  72  Ark.  461,  >>-; 
S.  W.  490;  S.  V.  Seigenthaler,  121  iMo. 
App.  510,  97  S.  W.  271;  P.  p.  Werner, 
174  N.  Y.  132,  66  N.  E.  667;  Pollok  r. 
'S.  (Tex.  Cr.),  101  S.  W.  231.  See  8, 
V.  Frazer,  23  S.  D.  304,  121  N.  W.  790. 
867-96  S.  v.  Madison,  23  S.  D.  fJ84, 
122  N.  W.  647. 

868-97  Burks  v.  S.,  72  Ark.  461,  82 
S.  W.  490;  O'Connor  v.  Co.,  106  Mo. 
App.  215,  80  S.  W.  314;  S.  t\  Carpenter, 
32  Wash.  254,  73  P.  357.  Bee  Averv 
V.  S.,  121  Md.  229,  88  A.  148.  But  see 
P.  r.  Veld,  154  App.  Div.  752,  139  N. 
Y.  S.   788. 

Inquiry  as  to  specific  acts  allowed.  S. 
V.  Abbott,  65  Kan.  139,  69  P.  160;  S. 
V.  Pugh,  75  Kan.  792,  90  P.  242;  Fin- 
len  r.  Heinze,  32  Mont.  354,  SO  P.  918. 
87<)-98  Contra,  in  prosecution  for 
rape,  complainant  being  under  age  of 
consent.  S.  v.  Rivers,  82  Conn.  454,  7  I 
A.   757. 

Specific   acts  may   be   shown   on   cross 
examination  only,     Dore  v.  Babcock,  7t 
Conn.    425,    50   A.    1016;    Spiro    V.    Wit- 
kins,    72    Conn.   202,   44   A.   13;    Shaiier 
V.  Bullock,  78  Conn.  65,  61  A.  65.  They 
must  aft'ect  witness'  character  for  ver- 
acity.    Shaiier   ;;.  Bullock,  supra. 
In  Texas  it  may  be  shown   witness  is 
a  prostitute.     MeCray  r.  S.,  38  Tex.  Cr. 
609,  44  S.  W.  170;   Hall  V.  S.,  43  Tex. 
Cr.  479,  66  S.  W.  783;  Brittain  v.  S.,  47 
Tex.  Cr.  597,  85  S.  W.  278. 
But  not   that  moral  character  bad   or 
who  he  associated  with.  Price  V.  Wake- 
ham,  48  Tex.  Civ.  339,  107  S.  W.  132. 
Full    cross-examination    proper    if    dis- 
reputable  conduct   has   been  gone   into 
on  examination  in  chief.     S.  v.  Brown, 
lis  La.  373,  42  S.  969. 
In   Connecticut   only   such   acts   as   af- 
fect credibility  may  be  shown.    Shaiier 
r.  Bullock,  78"Conn.  65,  61  A.  65. 
Acts  of  witness  affecting  physical  and 
mental  condition  at  time  of  occurrence 
involved  may  be  shown;  inquiries  may 
not    extend    bevond    necessity    of   case. 
Joseph  V.  S.,  59  Tex.  Cr.  82,"  127  S.  A 
171. 

870-99  Shaiier  v.  Bullock,  78  Conn. 
65,  61  A.  65;  Am.  W.  Co.  v.  R.  Co.,  190 
Mass.  152,  76  N.  E.  658;  P.  v.  Veld, 
154  App.  Div.  752,  139  N.  Y.  S.  788. 
870-1  Benton  r.  S.,  78  Ark.  284,  94 
S.  W.  688;  Garvin  v.  Garvin,  87  Kan. 
97,  123  P.  717;  P.  v.  Stilwell,  81  Misc. 
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456,  142  N.  Y.  S.  628;  S.  v.  Nergaard, 
124  Wis.  414,  102  N.  W.  899.  Contra, 
S.  V.  Crowe,  39  Mont.  174,  102  P.  579 
(statute). 

Arrest  of  witness  for  crime  concerning 
which  he  testifies  on  trial  of  another 
may  be  shown.  Snyder  v.  S.,  145  Ala. 
33,  40  S.  978. 

Former  convictions  of  accused  cannot 
be  shown  as  predicate  for  introducing 
testimony  given  by  him  on  former 
trials.  S.  v.  Strodemier,  40  Wash.  608, 
82  P.  915. 

Illegal  sale  of  liquor  may  be  gone  into 
though  no  conviction  had.  S.  v.  Denny, 
17  N.  D.  519,  117  N.  W.  869. 
870-3  Ball  v.  U.  S.,  147  Fed.  32,  78 
C.  C.  A.  126.  Contra,  Terrell  r.  S.,  -55 
Tex.  Cr.  282,  116  S.  W.  569. 
Commission  of  act  not  involving  moral 
turpitude  cannot  be  inquired  about  of 
accused.  Knight  v.'  S.,  55  Tex.  Cr.  243, 
116  S.  W.  56. 

871-3  Benton  v.  S.,  78  Ark.  284,  94 
S.  W.  688;  Stanlev  v.  Ins.  Co.,  70  Ark. 
107,  66  S.  W.  432;  Dotterer  r.  S.,  172 
Tnd.  357,  88  N.  E.  689;  P.  i\  Morrison, 
195  N.  Y.  116,  88  N.  E.  21  (whether 
witness  party  or  not) ;  Porter  v.  S.,  8 
Okla.  Cr.  64,  126  P.  699;  Musgraves  v. 
S.,  3  Okla.  Cr.  421,  106  P.  544;  Marks 
V.  S.  (Tex.  Cr.),  78  S.  W.  512;  McDon- 
ald V.  Humphries  (Tex.  Civ.),  146  S.  W. 
712. 

Previous  trial  of  accused  cannot  be 
shown  solely  to  bringing  fact  to  atten- 
tion of  jury.  S.  V:  Thompson,  14  Wash. 
285,  44  P.  533;  S.  v.  Bokien,  14  Wash. 
403,  44  P.  889;  S.  r.  Gottfreedson,  24 
Wash.  398,  64  P.  523;  S.  v.  Carpenter, 
32  Wash.  254,  73  P.  357;  S.  v.  Eder, 
36  Wash.  482,  78  P.  1023. 
871-4  Kansas  Citv  R.  Co.  v.  Bel- 
knap, 80  Ark.  587,  98  S.  W.  366;  P.  r. 
Gotshall,  123  Mich.  474,  82  N.  W.  274; 
P.  V.  Dowell,  136  Mich.  306,  99  N.  W. 
23. 

871-5  Ty.  V.  Boyd,  16  Haw.  660; 
Daniron  v.  S.,  58  Tex.  Cr.  255,  125  S. 
W.  396;  Thompson  r.  S.  (Tex.  Cr.),  150 
S.  W.  ]81.  See  vol.  3,  p.  760,  and 
suyjplement  thereto. 

871-6  Prior  arrests  cannot  be  shown. 
Stewart  v.  S.,  37  Tex.  Cr.  135,  38  S.  W. 
1143. 

872-7  Ball  t\  U.  S.,  147  Fed.  32,  78 
C.  C.  A.  126;  Roden  v.  S.,  3  Ala.  App. 
197,  58  S.  71  (cit.  Code  §4009) ;  Wvnne 
V.  S.,  155  Ala.  99,  46  S.  459;  P.  r.  Car- 
son, 1.55  Oal.  164,  99  P.  970;  P.  v.  Soe- 
der,  150  Cal.  12,  87  P.  1016;  P.  v.  Sears, 


119  Cal.  267,  51  P.  325;  Dotterer  r.  S., 
172  Ind.  357,  88  N.  E.  689  (actual  guilt 
may  be  inquired  about)  ;  S.  v.  Plomon- 
don,  75  Kan.  853,  90  P.  254;  Farmer  v. 
Co.,  28  Ky.  L.  R.  1168,  91  S.  W.  682; 
Henderson  r.  C,  28  Ky.  L.  R.  1212,  91 
S.  W.  1141;  Bait.  &  O.  R.  Co.  v.  Strube, 
111  Md.  119,  73  A.  697  (conviction  of 
assault  for  which  damages  sought) ;  S. 
V.  Gordon,  105  Minn.  217,  117  N.  W. 
483;  Brown  v.  S.,  96  Miss.  534,  51  S. 
273  (any  and  all  convictions);  S.  v. 
Mount,  72  N.  J.  L.  365,  61  A.  259; 
Coleman  v.  R.  Co.,  138  N.  C.  351,  50 
S.  E.  690  (forcible  trespass);  Schnase 
i:  Goetz,  18  N.  D.  594,  120  N.  W.  553; 
Key  r.  S.  (Okla.  Cr.),  135'  P.  950; 
S.  t\  Benjamin  (R.  I.),  71  A.  65;  Stull 
V.  S.,  47  Tex.  Cr.  547,  84  S.  W.  1059; 
Sexton  V.  S.,  48  Tex.  Cr.  497,  88  S.  W. 
348;  Kipper  v.  S.,  45  Tex.  Cr.  377,  77 
S.  W.  611;  Scoville  t\  S.  (Tex.  Cr.), 
77  S.  W.  792;  S.  v.  Strodemier,  40  Wash. 
608,  82  P.  915;  S.  r.  Champoux,  33 
Wash.  339,-74  P.  557. 
See  vol.  7,  p.  209,  et  seq.;  vol.  7,  p.  211, 
n.  27,  and  supplement  thereto. 
Contra,  if  appeal  from  convictions  pend- 
ing. Jennings  r.  S.,  55  Tex.  Cr.  147, 
115  S.  W.  587,  discrediting  S.  i\  Holder, 
153  X.  C.  606,  69  S.  E.  66;  Levine  r. 
S.,  35  Tex.  Cr.  647,  34  S.  W.  969;  Dickey 
v.  S.  (Tex.  Cr.),  56  S.  W.  627. 
Particular  crime  need  not  be  specified. 
S.  r.  Fox,  70  N.  J.  L.  353,  57  A.  270. 
872-8  Hanrahan  v.  Chicago,  145  111. 
App.  38;  Henderson  v.  C,  28  Ky.  L.  R. 
1212,  91  S.  W.  1141;  Pace  v.  C,  89 
Kv.  204,  12  S.  W.  271;  Lockard  r.  C, 
87  Kv.  201,  8  S.  W.  266;  S.  r.  Bartlett, 
98  Me.  429,  57  A.  588;  S.  v.  Babcock, 
25  R.  I.  224,  55  A.  685;  Elmore  r.  S. 
(Tex.  Cr.),  78  S.  W.  520;  McGovern  r. 
Havs,  75  Vt.  104,  53  A.  326.  Contra, 
Musgraves  r.  S.,  3  Okla.  Cr.  421,  106 
P.    544. 

Infamous  offense. — In  some  states  onlj'^ 
conviction  of  infamous  offense  can  be 
.shown.  S.  V.  Grant,  144  Mo.  56,  45 
S.  W.  1102;  S.  r.  Taylor,  98  Mo.  240, 
11  S.  W.  570;  O'Connor  v.  Co.,  106  Mo. 
App.  215,  80  S.  W.  304. 
Nature  of  offense. — A  witness  who  tes- 
tified he  had  been  in  the  penitentiary 
and  then  was  in  jail,  may  be  asked 
for  what  offense  he  is  being  punished. 
S.  r.  Howard,  30  Mont.  518,  77  P.  50. 
Name  of  witness. — Court  may,  in  its 
discretion,  refuse  to  compel  witness 
who  admits  he  is  going  under  assumed 
n.ame  and  has  been  a  convict,   to   dis- 
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close  name.     S.  v.  .Tones,  53  Wash.  142, 

101  P.  708. 

872-9  Busby  r.  S.  (Okla.  Cr.),  130 
P.  598.  Question  should  not  be  unre- 
strit'ted  as  to  time.  Stull  r.  S.,  47  Tex. 
Cr.  547,  84  S.  W.  1059. 
873-11  Bait.  R.  Co.  v.  Eambo,  59 
Fed.  75,  S  C.  C.  A.  6;  Bise  v.  U.  S.,  144 
Fed.  374,  74  C.  C.  A.  1;  Glover  v.  U.  S., 
147  Fed.  426,  77  C.  C.  A.  450;  Hall  v. 
Brown,  30  Conn.  551;  S.  v.  Stockford, 
77  Conn.  227,  58  A.  769;  James  r.  U.  S., 
7  Ind.  Ty.  250,  104  S.  W,  607;  Hen- 
d  rick  son  v.  C,  23  Ky.  L.  R.  1191,  64 
S.  W.  954;  C.  v.  Walsh,  196  Mass.  369, 
82  N.  E.  19;  S.  r.  Howard,  30  Mont. 
518,  77  P.  50;  Newcomb  i:  Griswold, 
24  N.  Y.  298;  Kirschner  v.  S.,  9  Wis. 
140. 

Rule  applies  to  parties  as  well  as  to 
witnesses.  C,  v.  Walsh,  196  Mass.  369, 
82  N.  E.  19;  S.  v.  Chappell,  179  Mo. 
324,  78  S.  W.  585. 

Record  of  federal  court  in  another 
state  admissible.  Indictment  is  part  of 
judgment  roll  to  prove  former  convic- 
tion. Ball  V.  U.  S.,  147  Fed.  32,  78  C. 
C.  A.  126. 

873-13  Lang  v.  U.  S.,  133  Fed.  201, 
66  C.  C.  A.  255;  Le  Master  v.  P.,  54 
Colo.  416,  131  P.  269;  Tollifson  v.  P., 
49  Colo.  219,  232,  112  P.  794,  quot.  3 
Encyclopaedia  of  Evidence  873;  Shailer 
r.  Bullock,  78  Conn.  65,  61  A.  65;  Co<-k- 
rill  V.  R.  Co.,  90  Kan.  650,  136  P.  322; 
S.  v.  Moberly,  90  Kan.  837,  136  P.  324; 
Lunde  i;.  R.  Co.,  177  Mich.  374,  143  N. 
W.  45;  Redsecker  v.  W&de  (Or.),  138 
P.   485;   S.   V.  Nergaard,  124  Wis.  414, 

102  X.  W.  899. 

Conviction  twenty  years  before  ex- 
amination, too  remote.  Dyer  v.  S.  (Tex. 
Cr.),   77   S.   W.   456. 

874-14  Fourth  Nat.  Bk.  v.  Albaugh, 
188  U.  S.  734;  Lueders  r.  U.  S.,  210 
Fed.  419  (C.  C.  A.);  Sun  Ins.  Office  v. 
Mitchell  (Ala.),  65  S.  143;  Parrish  V. 
S.,  139  Ala.  16,  36  S.  1012;  Rector  v. 
Robins,  82  Ark.  424,  102  S.  W.  209; 
Doudell  V.  Shoo,  20  Cal.  App.  424,  129 
P.  478;  P.  V.  Glaze,  139  Cal.  154,  72 
P.  965;  P.  V.  Scalamiero,  143  Cal.  343, 
76  P.  1098;  Pollock  r.  Thomas,  63  Fla. 
251,  58  S.  48;  S.  v.  Bellard,  132  La.  491, 
61  S.  537;  P.  ??.  Tubbs,  147  Mich.  1, 
110  N.  W.  132;  Brace  r.  R.  Co.,  87 
Minn.  292,  91  N.  W.  1099;  S.  i\  Bees- 
skove,  34  Mont.  41,  85  P.  376;  Lambeck 
r.  Stiefel,  71  N.  J.  L.  320,  59  A.  460; 
Sperbeck  r.  R.  Co.  (X.  J.),  64  A.  1012; 
P.  V.  Callahan,  151  App.  Div.  666,   136 


N.  Y.  S.  407;  P.  v.  Werner,  174  N.  Y. 
132,  66  N.  E.  667;  S.  v.  Coss,  53  Or. 
462,  101  P.  193  (without  laying  predi- 
cate) ;  Jacoby  v.  Ins.  Co.,  10  Pa.  Super. 
366;  Fidler  v.  Rehmej'er,  34  Pa.  Super. 
275;  Hobbs  V.  S.,  53  Tex.  Cr.  71,  112 
S.  W.  308;  W^eaver  v.  S.,  46  Tex.  Cr. 
607,  81  S.  W.  39;  Jeter  r.  S.,  52  Tex. 
Cr.  212,  106  S.  W.  371;  Larkin  r.  Co., 
30  Utah  86,  83  P.  686;  S.  v.  Katon,  47 
Wash.  1,  91  P.  250;  S.  v.  Hill,  45 
Wash.  694,  89  P.  160. 
See  Lopez  v.  S.  (Tex.  Cr.),  166  S.  W. 
154. 

"It  is  always  the  privilege  of  a  party 
on  cross-examination  to  tost  tlio  ac- 
curacy of  the  statements  of  the  wit- 
ness, by  asking  him  if  he  has  not  on 
a  particular  occasion  made  a  certain 
statement  contradictory  to  his  present 
testimony.  The  fact  that  the  previous 
testimony  was  in  writing  does  not 
change  the  rule,  nor  is  it  necessary  to 
introduce  the  writing  in  the  first  in- 
stance. If  the  witness  requests  to  see 
the  writing,  it  would  have  to  be  sliown 
to  him;  but  the  defendant  could  not 
introduce  it  for  any  purpose."  Gras- 
selli  Chem.  Co.  v.  Davis,  166  Ala.  471, 
52  S.  35. 

Exclusion  is  not  error  where  their  tend- 
ency to  impeach  is  not  apparent.  In  re 
Bean's  Will,  85  Vt.  452,  82  A.  734. 

If  neither  time  nor  place  specified  conrt 
may  exilude  question.  Bradley  r.  Got- 
ham, 77  Conn.  211,  58  A.  698;  Cronkrite 
r.  Trexler,  187  Pa.  100,  41  A.  22. 
Silence  under  circumstances  which 
would  have  induced  a  statement  may 
be  shown.  Alabama,  etc.  R.  Co.  V. 
Brooks,  135  Ala.  401,  33  S.  181;  P.  V. 
Manasse,  153  Cal.  10,  94  P.  92. 
Relevancy  of  contradictory  statements. 
Thoy  must  relate  to  a  material  fact 
in  issue.  Ferguson  v.  S.,  72  Neb.  350, 
100  N.  W.  800;  Trusscll  r.  Co.,  20  Pa. 
Super.  423;  C.  v.  Scouton,  20  Pa.  Super. 
503. 

Conduct  inconsistent  with  party's  con- 
tention may  be  shown.  S.  v.  Stockford, 
77  Conn.  227,  58  A.  769;  Hofacre  u. 
Monticello,  128  la.  239,  103  N.  W.  488. 
875-15  Nearce  v.  C,  23  Ky.  L.  R. 
125,  62  S.  W.  733;  S.  v.  Campbell,  134 
La.  828,  64  S.  765;  Hickcv  v.  S.,  51 
Tex.  Cr.  230,  102  S.  W^  417;  McLin  v. 
S.,  4S  Tex.  Cr.  549,  90  S.  W.  1107. 
Improper  to  ask  witness  if  he  swore  be- 
fore as  now;  attention  should  bo  sp^ 
cifically    called     to    the     contradictory 
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statement.  Andrews  v.  S.,  118  Ga.  1, 
43  S.  E.  852. 

875-16  Shirley  v.  S.,  144  Ala.  85,  40 
S.  2G9;  Hunkins  V.  Kent,  151  Mich.  482, 
115  N.  W.  410;  P.  V.  Canioroto,  133 
App.  Div.  260,  117  N.  Y.  S.  655  (er- 
ror to  exclude  such  questions) ;  Brown 
V.  Brown,  110  App.  Div.  913,  96  N.  Y. 
S.  1002;  Eiehards  v.  C,  107  Va.  881, 
59  S.  E.  1104. 

Affidavit  for  continuance,  competent. 
Weaver  v.  S.,  83  Ark.  119,  102  S.  W. 
713. 

Questions  may  be  based  on  deposition 
not  in  evidence.  Waitli  v.  Loewenstein, 
219  111.  222,  76  N.  E.  379. 
Method  of  questioning. — Cross-examinei 
should  first  show  witness  had  oppor- 
tunity to  testify  of  matters  as  to  which 
it  is  sought  to  contradict  him.  Lar- 
rance  v.  P.,  222  111.  155,  78  N.  E.  50. 
Coroner's  minutes  not  the  only  evi- 
dence of  what  was  testified  to  before 
jury.  Briggs  v.  P.,  219  111.  330,  76  N. 
E.  499. 

Discrepancies  explainable. — Jacoby  v. 
Ins.  Co.,  10  Pa.  Super.  366.  But  they 
may  be  proved  without  giving  oppor- 
tunity to  explain  if  court  thinks  proper. 
Weaver  v.  S.,  46  Tex.  Cr.  607,  81  S.  W. 
39. 

876-17  Lefkowitz  v.  Reich,  98  N.  Y. 
S.  695. 

Pleadings  party  did  not  see  and  con- 
tents of  which  he  did  not  know,  not 
admissible.  In  re  Townsend,  122  la. 
246,  97  N.  W.  1108. 

876-18  Eamsey  v.  Smith,  138  Ala. 
333,  35  S.  325;  Lanigan  v.  Neelv,  4  Cal. 
App.  760,  89  P.  441 ;  Gasquet  i\  Pechin, 
143  Cal.  515,  77  P.  481;  Chicago  C.  R. 
Co.  V.  Matthieson,  212  111.  292,  72  N.  E. 
443;  Beard  v.  R.,  143  N.  C.  136,  55  S. 
E.  505;  Kann  v.  Bennett,  223  Pa.  36, 
72  A.  342;  In  re  Bean's  Will,  85  Vt. 
452,  82  A.  734;  S.  v.  Strodemier,  40 
Wash.  608,  82  P.  915. 
Witness  need  not  be  shown  paper  nor 
need  it  be  introduced.  Wartli  r.  Loew- 
enstein, 219  111.  222,  7G  N.  E.  379;  P. 
r.  Salsbury,  134  Mich.  537,  96  N.  W. 
936;  S.  V.  Rowell,  75  S.  C.  494,  56  S.  E. 
23. 

Paper  containing  inconsistent  state- 
ment should  be  presented  in  rebuttal, 
and  not  on  cross-examination,  though  it 
will  not  be  ground  for  reversal  to  follow 
latter  course.  Chicago  C.  R.  Co.  r.  Mat- 
thieson, 212  111.  292,  72  N.  E.  443. 
Entire  writing  received.  Jones  v.  Ti. 
S.,  102  Fed.  417,  89  C.  C.  A.  303. 


877-19  The  Saranac,  132  Fed.  936; 
L.  &  N.  R.  Co.  l:  Quinn,  146  Ala.  330, 
39  S.  756;  Shailer  v.  Bullock,  78  Conn. 
65,  61  A.  65;  Atlantic,  etc.  R.  Co.  v. 
Crosby,  53  Fla.  400,  43  S.  318;  Neal  v. 
S.,  178  Ind.  154,  98  N.  E.  872;  Wilson 
V.  R.  Co.  (la.),  142  N.  W.  54;  S.  v. 
Alexander,  89  Kan.  422,  131  P.  139; 
Louisville  R.  Co.  v.  Frick,  158  Kv.  450, 
165  3.  W.  649;  Feltner  V.  C,  23  Kv. 
L.  R.  1110,  65  S.  W.  959;  S.  v.  Bellard, 
132  La.  491,  61  S.  537;  Provencher 
r.  Moore,  105  Me.  87,  72  A,  880;  P.  v. 
Williams,  159  Mich.  518,  124  N.  W.  555; 
Campbell  V.  Aarstad,  124  Minn.  284, 
144  N.  W.  956;  Miss.  Cent.  R.  Co.  v. 
Dacus,  97  Miss.  768,  53  S.  398;  S.  v. 
Prince  (Mo.),  167  S.  W.  535;  Niek- 
olizack  V.  S.,  75  Neb.  27,  105  N.  W. 
895;  Ferguson  v.  S.,  72  Neb.  350,  100 
N.  W.  800;  State  v.  Mor  (N.  J.),  89  A. 
755;  S.  r.  Robertson  (N.  C),  81  S.  E. 
689;  Coleman  v.  R.,  138  N.  C.  351,  50 
S.  E.  690;  Pavne  v.  S.  (Okla.  Cr.),  136 
P.  201;  Launikitas  v.  Tract.  Co.,  241 
Pa.  458,  88  A.  703;  Lancaster  v.  Alden, 
26  R.  L  170,  58  A.  638;  Ballard  v.  S.. 
(Tex.  Cr.),  160  S.  W.  716;  Stevens  v. 
S.  (Tex.  Cr.),  150  S.  W.  944;  Rice  v. 
S.,  51  Tex.  Cr.  255,  103  S.  W.  1156; 
S.  v.  Coyle  (Utah),  126  P.  305;  Norfolk 
R.  Co.  V.  Carr,  106  Va.  508,  56  S.  E. 
276;  Peterson  r.  Co.,  71  W.  Va.  334, 
76  S.  E.  664;  Freeman  V.  Co.,  150  Wis. 
93,  135  N.  W.  540. 

See  Falasto  i\  U.  S.,  211  Fed.  329  (C. 
C.  A.);  Toothman  v.  U.  S.,  203  Fed. 
218,  121  C.  0.  A.  424.  See  also  vol.  7, 
p.  81,  n.  62,  and  supplement  tlieroto. 
Matter  of  substantive  proof. — S.  v. 
Johnson  (la.),  144  N.  W.  303. 
"  'The  test  of  whether  a  fact  inquired 
of  in  cross-examination  is  collateral  ia 
this:  Would  the  cross-examining  party 
be  entitled  to  prove  it  as  a  jiart  of  his 
case,  tending  to  establish  his  plea?'  In 
the  case  of  McArthur  v.  State,  59  Ark. 
431,  27  S.  W.  628;  Mr.  Justice  Riddick, 
speaking  for  the  court,  said:  'The  gen- 
eral rule  is  that,  when  a  witness  is 
cross-examined  on  a  matter  collateral  to 
the  issue,  his  answer  cannot  be  subse- 
quently contradicted  by  the  party  put- 
ting the  question;  but  this  limitation 
only  applies  to  answers  on  the  cross-ex- 
amination. '  This  rule  has  been  uni- 
formly followed  bv  this  court."  Peters 
r.  S.,'l03  Ark.  119,  146  S.  W.  491,  quot. 
from  1  Whart.  Ev.  §599,  and  cit.  But- 
ler r.  S.,  34  Ark.  480;  Denver  City  T. 
Co.  1-.  Lomovt,  53  Colo.  292,  126  P.  276; 
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S.  r.  Swartz.  S7  Kan.  S.")2,  12(1  I'.  1001; 
S.  r  Hellanl,  13l'  La.  4!M.  (il  S.  -)37. 
See  also  Cainpbi'll  r.  Aarstatl,  1114  Minn. 
284,  144  N.  \V.  056;  MoKnoss  r.  S. 
(Miss.),  63  S.  352;  S.  f.  Prim-e  (Mo."), 
167  S.  W.  53.");  I'i>torsoa  v.  Co.,  71  W. 
Va.  334,  76  S.  E.  664. 
878-2<»  S.hiiase  r.  Goetz,  IS  N.  D. 
."!t4,  iLM)  X.  W.  .-53:  S.  v.  C"ari>ontor,  32 
\V:ish.  -'51.  73  P.  357. 
Irrespousive  answers  to  irrolov.-mt  ques- 
tions inav  bo  stricken  out.  In  re  Mc- 
Kennn,  1*43  Cal.  5S0,  77  P.  461.  Ri^ht 
waived  by  allowing;  thoin  to  stand  un- 
objected to  anil  eontimiin^  cross  exam- 
ination along  same  line.  I',  r.  .Mvring, 
144  Cal.  351,  77  P.  975. 
879-22  S.  r.  Stockford,  77  Conn.  227, 
58  A.  7  60;  S.  r.  Drummond,  70  Wash. 
263,  126  P.  541. 

S80.2a  Hoche  r.  S.,  84  Neb.  845,  122 
X.  W.  72. 

880-25  Wrav  r.  S.,  2  Ala.  App.  139, 
57  S.  14!;  S.  r.  Brown  (la.),  121  N.  W. 
513;  S.  r.  Laird,  79  Kan.  6S1,  100  P. 
637;  S.  r.  Avant,  S5  S.  C.  570,  67  S.  K. 
908.  See  Mathieson  A.  Wks.  r.  Mathie- 
Bon,  150  Fed.  241,  80  C.  C.  A.  120;  Cross 
r.  Abv,  55  Fla.  311,  45  S.  820;  Am.  W. 
Co.  r.'  R.  Co.,  190  Mass.  152,  76  N.  E. 
658;  Hedger  r.  8.,  144  Wis.  279,  128  N. 
W.   SO. 

882-26  St.  Louis,  etc.  R.  Co.  r.  Pell, 
H9  Ark.  87,  115  S.  W.  957;  Weatherbeo 
V.  Hvam,  160  Mich.  600,  125  N.  W.  6S6. 
And"  see  S.  r.  Bvrd,  41  Mont.  585,  111 
P.  407. 

883-27  If  acts  of  former  grantee  of 
land  relied  upon  to  show  adverse  pos- 
session, witnesses  who  have  testified 
thereof  may  be  asked  if  he  had  not 
]»erformed  like  acts  on  lands  to  wliicli 
he  did  not  claim  title.  Cross  r.  Aby, 
.55  Fla.  311.  45  S.  820. 
885-30  Neimever  v.  R.  Co.,  143  Ta. 
127.  121   X    W.  522. 

885-31  S.  r.  Potts,  239  Mo.  403,  144 
S.  W.  495;  Ex  parte  lle.jden,  29  Xev. 
352,  90  P.  737;  S.  r.  Robertson  (N.  C), 
81  S.  E.  6S9;  Early  r.  8.,  56  Tex.  Cr. 
492,  120  S.  W.  431. 

In  action  for  malicious  prosecution 
growing  out  of  rcinov.-il  f»f  I'miicrty, 
plaintiff  may  be  asked  as  to  jtcvI- 
ous  removal  of  other  like  articles  from 
same  place.  O 'Daniel  r.  Smith,  23  Ky. 
L.  R.  I«i22.  66  S.  W.  284. 
887-33  King  r.  S.,  106  Ark.  160,  l.W 
S.   W.   090. 

887-35  S.  I-.  Robertson  rX.  C.\  <?1 
S.  E.  659. 


8S7-3G  P.  I.  Mullings,  S3  Cal.  138, 
23  P.  220,  17  Am.  St.  223;  P.  r.  Wells, 
100  Cal.  450,  34  P.  1078;  Fields  r.  S., 
46  Fla.  84,  35  S.  185;  Adkinson  v.  S., 
48  Fla.  1,  37  S.  522;  S.  v.  Rogers,  31 
Mont.  1,  77  P.  203;  Walters  r.  R.  Co., 
4S  Wash.  233,  93  P.  410;  Schwautes  f. 
S.,  127  Wis.  160,  106  N.  W.  237. 
"A  witness,  when  he  takes  the  stand, 
should  be  at  all  times  7)rotected  by  the 
court  from  questions  which  tend  in  any 
way  to  subject  him  to  needless  embar- 
rassment, humiliation,  or  ridicule.  Re- 
versals have  occurred  because  courts 
have,  at  times,  disreganled  the  above 
wholesome  requirement.  Amos  r.  .State, 
06  Ala.  120,  11  South.  424;  Downev  r. 
St:ite,  115  Ala.  lOS,  22  South.  470." 
h'o.ien  r.  S.,  3  .Ma.  Ajip.  103,  5K  S.  74. 
Distinction  made  if  witness  voluntar- 
ily states  he  has  been  arrestctl;  he 
mav  then  be  asked  what  for.  ^[atu8C- 
vitJ!  r.  Hughes,  26  Mont.  212,  66  P.  039, 
68  P.  467. 

888-37  P.  r.  Fleming,  166  Cal.  357, 
136  P.  201;  P.  r.  Smith,  9  Cal.  App.  644, 
99  P.  nil;  Grant  r.  S.,  122  Cia.  740, 
50  S.  E.  946;  S.  v.  Harris,  153  la.  .592, 
133    X.   W.   1078. 

See  P.  V.  Darr,  262  111.  202,  1.14  X.  E. 
380;  S.  V.  O'Callaghan  (la.),  138  X.  W, 
402;  Avery  v.  S.,  121  Md.  229,  88  A. 
148;  Schmidt  f.  Schmidt,  216  Mass. 
572,  104  X.  E.  474;  Hall  r.  Widger,  158 
App.  Piv.  239,  143  X.  V.  S.  118. 
800-40  Aronson  r.  Baldwin  (Mich.), 
146  X.  W.  206.  See  Filasto  r.  V.  S., 
211  Fed.  329  (C.  C.  A.);  Gens  r.  Reib- 
stein.  143  X.  Y.  S.  1103. 
891-11  Camid>ell  v.  Aarsted,  124 
Minn.  2S4,  114  X.  W.  956;  S.  r.  Potts, 
230  Mo.  403,  144  S.  W.  495;  Schwantes 
r.  S.,  127  Wis.  160,  106  X.  W.  237. 
892-1 1  Morris  r.  McClellan,  154  Ala. 
630,  45  S.  641;  Lauchheimer  r.  Jacobs, 
126  Ga.  261,  55  S.  E.  55;  S.  r.  Bond, 
12  Ida.  424,  86  P.  43;  Baehner  r.  S., 
25  Tn.l.  App.  507,  58  N.  E.  741.  See  S. 
r.  Rf.bortson  (X.  C).  81  S.  E.  689. 
893-17  P.  r.  Smith,  9  Cal.  App.  644, 
00  V.  1111:  South  Bend  r.  Hardy,  98 
Ind.  577;  Baehner  r.  S.,  25  Ind.  App. 
507.  58  X.  E.  741;  S.  r.  Williams,  36 
rtah  273,  103  P.  250. 
891-50  S.  t*.  Andrews,  82  Vt.  314,  73 
A.  5S6. 

891-52  If  absolute  immunity  is 
guaranteed,  witness  must  testify.  Ex 
|.nrte  He.Men.  20  Xev.  352,  90  P.  737. 
895-55  Lauchheimer  r.  Jacobs,  126 
(in.  261,  55  S.  E.  55. 
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895-56  Calhoun  v.  Thompson,  56  Ala. 
I(i6,  28  Am.  Kep.  7.j4;  Mahanke  V. 
(leland,  76  la.  401,  41  N.  W.  53;  Ex 
parte  Hedden,  29  Nov.  352,  90  P.  737; 
Meade  v.  Assn.,  119  App.  Div.  761,  104 
.V.   Y.  S.  523. 

Privilege  does  not  extend  to  incrim- 
inating corporation  of  wiiich  witness 
is  ollir-er.  Hale  v.  Henkol,  201  U.  S. 
i:'>;  Nelson  v.  V.  S.,  201  U.  S.  92; 
Meade  v.  Assn.,  119  App.  Div.  761,  104 
.V.  Y.  S.  523. 

902-69  Fulton  v.  Co.,  145  Ala.  331, 
40  S.  393;  Perrin  v.  Carbone,  1  Cal. 
App.  295,  82  P.  222;  Ilalpcr  v.  Wolff, 
82  Conn.  552,  74  A.  890  (party  who  has 
testified  as  to  value  of  projierty  may 
he  asked  as  to  amount  of  insurance  he 
tarried  on  it) ;  Schleuter  v.  Sherman 
Bros.,  169  111.  App.  386;  Stanton  v. 
Barnes,  72  Kan.  541,  544,  84  P.  116; 
Paquet  v.  E.  Co.,  127  App.  Div.  415,  111 
N.  Y.  S.  504;  Texas  Baptist  Univ.  v. 
Patton  (Tex.  fiv.),  145  S.  W.  1063. 
Silence  of  plaintiff  in  personal  injury 
case  as  to  prior  injury  may  be  gone 
into.  Brace  v.  R.  Co.,  87  Minn.  292,  91 
N.  W.  1J99. 

Eight  to  call  a  party  as  witness  of  ad- 
verse party  does  not  affect  right  to 
cross  examine  party  who  is  witness  in 
his  own  behalf.  Purse  r.  Purcell,  43 
<^'olo.  50,  95  P.  291. 
Inquiry  as  to  what  party  might  have 
done  under  supjiosed  circumstaiu'cs, 
immaterial.  Eussell  v.  Co.,  49  Wasii. 
362,  95   P.  327. 

902-70  Long  r.  S.,  72  Ark.  427,  81 
S.  W.  387;  Daly  v.  S.  (Fla.),  64  S.  3.-8. 
903-71  Morris  r.  McClellan,  154  Ala. 
639,  45  S.  641,  comment  may  be  made 
on  party's  refusal  to  testify. 
9(KJ-72  Tavlor  v.  Mc  Fatter  (Tex. 
Civ.),  109  S.^  W.  395;  Wailen  V.  Wal- 
lon.  1(17  Va.  131,  57  S.  E.  596. 
»<>:i-7a  Mutchmor  v.  McCarty.  149 
Cal.  603,  87  P.  85;  Lanigan  r.  Xeely, 
4  Cal.  App.  760,  89  P.  411;  Gorman 
r.  Fitts,  80  Conn.  531.  69  A.  357;  East- 
man r.  R.  Co.,  200  Mass.  412,  86  X.  E. 
793;  Tavlor  r.  McFatter  (Tex.  Civ.), 
109  S.  W.  395;  Reynolds  v.  Car  Co.,  75 
Wash.  1.  134  P.  512. 
Cross-examination  unduly  restricted. 
Si.rll  r.  Roach,  150  Ala.  469,  43  S.  189. 
904-76  Sawver  v.  U.  S.,  202  U.  S. 
150;  Fit/.patrick  r.  U.  S.,  178  U.  R. 
304;  Bettis  r.  S.,  160  Ala.  3,  49  S.  781; 
Miller  r.  S.,  146  Ala.  686,  40  S.  342; 
S.  r.  Foley.  247  Mo.  607.  153  S.  W. 
1010;  S.  f.' Zdanowicz,  69  N.  J.  L.  619, 


155  A.  743;  P.  v.  Tice,  131  N.  Y.  651, 
30  N.  E.  494;  P.  v.  Cosmides,  133  App. 
Div.  103,  117  N.  Y.  S.  718;  Plarrold  f. 
Ty.,  18  Okla.  395,  89  P.  202;  C.  v. 
Swartz,  40  Pa.  Super.  370;  Bays  v.  S., 
50  Tex.  Cr.  548,  99  S.  W.  561. 
Disclosure  of  secret  process  ma.y  bo 
.  oiniM.llcd.  S.  v.  llcfl'ernan,  28  R.  1. 
20,  65  A.  2S4. 

Flight  of  accused  may  be  shown.  Un- 
treinor  i:  S.,  146  Ala.  26,  41  S.  285. 
And  other  conduct  after  commission  of 
crime.  Barden  r.  S.,  145  Ala.  1,  40  S. 
94S. 

Accused  in  prosecution  for  violation 
of  excise  law  ma.y  be  asked  if  he  had 
internal  revenue  license.  Davis  i'.  S., 
145  Ala.  69,  40  S.  663. 
Under  English  act  of  1898  accused  who 
has  testified  on  his  own  behalf  can- 
not be  asked  concerning  prior  convic- 
tions unless  nature  or  conduct  of  de- 
fense has  cast  discredit  on  character 
of  prosecutor  or  his  witnesses.  A  vig- 
orous defense  may  be  made  without 
opening  door  for  such  evidence.  Rex  r, 
Bridgwater,  (1905)  1  K.  B.  (Eng.)  131; 
Rex  V.  Preston  (1909),  1  K.  B.  568. 
905-77  Talley  v.  S.,  174  Ala.  101,  57 
S.  445;  Crawford  r.  S.  (Ala.),  57  S. 
393;  Barden  v.  S.,  145  Ala.  1,  40  S.  948; 
Smith  V.  S.,  137  Ala.  22,  .34  S.  396; 
Corothers  V.  S.,  75  Ark,  574,  88  S.  W. 
585  (efforts  to  silence  hostile  testi- 
mony); P.  r.  Manasse,  153  Cal.  10,  94 
P.  92;  P.  r.  Craig,  152  Cal.  42,  91  P. 
997;  P.  V.  Soeder,  150  Cal.  12,  87  P. 
1016;  P.  V.  Weber,  149  Cal.  325,  86  P. 
671;  S.  r.  Wasson,  126  la.  320,  101  N. 
W.  1125;  vS.  r.  Buflington,  71  Kan.  804, 
81  P.  465;  Stout  r.  C.  29  Kv.  L.  R.  627, 
94  S.  W.  15;  S.  V.  Camj.isi,  123  La.  815, 
49  S.  535;  S.  i\  Feazell.  116  La.  264, 
40  S.  698;  S.  V.  Heidelberg,  120  La. 
300,  45  S.  256;  Lawrence  v.  S.,  103  Md. 
17,  63  A.  96;  Ferguson  r.  S.,  72  Neb. 
350,  100  N.  W.  800;  S.  r.  Zdanowicz, 
69  N.  J.  L.  619,  55  A.  743;  Busbv  r.  S. 
(Okla.  Cr.),  136  P.  598;  Keeton  r.  S., 
59  Tex.  Cr.  316,  128  S.  W.  414;  Moore 
r.  S.,  52  Tex.  Cr.  364.  107  S.  W.  355 
(immaterial  cross-examination  disclosed 
accused  afllicted  with  discreditable  dis- 
ease); S.  r.  Clark,  64  W.  Va.  625.  63 
S.  E.  402  (though  character  incidentally 
touched   ujion'). 

Prosecution  for  assault. — "The  prose- 
cuting attorne.y  was  permitted  to  ask 
defendant  on  cross  examination,  over 
the  objection  of  his  counsel,  if  he  had 
not  been  engaged  in  the  unlawful  salo 
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nf  inloxicatinfj  liquors  at  Leslie,  aiul  if 
lM<  hmi  not  paiil  tho  feileral  tax  on  tlic 
Sftlp  of  litiiiors.  DefiMKJant  di'iiiod  that 
iic  ha«l  boiMi  cn'ia«j;o(l  in  tho  unlawful 
Sfile  of  litjuors,  but  said  that  ho  hail 
boon  scllin};  "near  beer,"  and  had  j'aiil 
thp  federal  tax,  as  he  ex|dained,  to  pro- 
tect himself  in  ease  some  of  the  liijuor 
lip  sold  did  not  stand  the  test.  It  was 
c'oinpetent  for  the  state  to  interro'rate 
ihe  defendant,  on  eross  examination, 
as  to  his  eondui't  in  enjiafjin;^  in  the  il- 
lejiul  sale  of  liquor.  This  was  com- 
petent for  the  purpose  uf  alTectin^'  his 
crcdibilitv  as  a  witness.  Ilollinjrsworth 
r,  S.,  .").'^  "Ark.  SDO,  14  S.  W.  41.  As  a 
part  of  the  examination,  it  was  ]>roj)er 
for  him  to  be  asked  whether  he  held  a 
federal  tax  receipt.  We  think  all  this 
tf'stimony  had  some  le^Mtimate  ten- 
dency affecting  his  ere<libility,  and 
that  there  was  no  error  in  permitting 
it."  Hankins  v.  S.,  103  Ark.  2S,  145 
S.    W.   ;-i24. 

Ordinary  rules  aj'plv.  P.  v.  Tice,  131 
\.  V,  (;.-.i.  :;(t  x.  E.  "i94. 
Arcu.sed  may  be  asked  as  to  knowledge 
of  abandoned  defense. — Smith  '.  S., 
".::  Tex.  (.r.  27,  10.5  S.  W.  1S2.  And  as 
to  number  of  times  he  had  testifieil  in 
case,  and  whether  at  one  of  the  trials 
his  testiniQny  was  same  as  at  the  in- 
stant one.  Hickey  v.  S.,  ol  Tex.  f'r. 
"30,  102  S.  W.  417.  And  concerning 
association  with  persons  known  to  him 
to  have  been  convicted  of  felonv. 
Long  f  S.,  72  Ark.  427,  81  S.  W.  3S7. 
.\nd  as  to  motives  in  doing  admitte<l 
act.  Eatman  r.  8.,  139  Ala.  07,  30  S. 
16.  May  be  asked  as  to  anything  form- 
ing part  of  res  gestae,  though  answer 
may  tend  to  incriminate  him  in  an- 
other Prosecution.  Pate  r.  S.,  1.50  Ala. 
1.1.  43  8.  343. 

908-78  P.  r.  Mohr,  157  Cal.  732,  109 
P.  476;  Terrell  r.  S..  .55  Tex.  Cr.  282, 
116  S.  W.  .569. 

On  a  trial  for  larceny  it  was  improp- 
<^r.  on  the  examination  of  the  defend- 
ant, to  ask  him  if  he  was  known  as 
"Hangman"  Johnston,  and  if  he  had 
not  hanged  43  men.  Johnston  r.  S., 
101  Miss.  397,  58  S.  97. 
Involuntary  confessions  may  be  proved 
l.v  wav  f)f  contr.'idiiton.  Smith  r.  S., 
supra;"  Hieks  r.  S.,  99  Ala.  169,  13  S. 
37.5;  Harrold  r.  Ty..  18  Okla.  395,  89 
P.  2'"*2. 

Expression  of  purpose  to  continue  to 
virdate  law  cannot  be  shown.  P.  r. 
Werner,  174  N.  Y.  132,  66  N.  E.  667. 


Improper  conduct  of  like  nature  of 
which  party  accused  may  not  be  in- 
quired of.  8.  r.  La  Mont,' 23  S.  D.  174, 
120  N.  W.  1104. 

908-79  Balliet  r.  U.  S.,  129  Fed.  689, 
64  C.  C.  A.  201;  S.  r.  Oden,  130  La.  598, 
58  S.  351;  S.  r.  Wcrtz,  191  Mo.  5(ii»,  90 
S.  W.  838;  S.  r.  Folev,  247  Mo.  607,  153 
S.  W.  1010;  S.  r.  Brown,  181  Mo.  192, 
79  S.  W.  nil;  Nicholizack  r.  S.,  7" 
Xeb.  27.  105  X^  W.  895.  See  infra, 
"  Impcachineiit  of  Witnesses,"  '"il!  94. 
If  questions  implying  accusations  not 
testifieil  of  in  chief  are  answered  in 
negative  exception  will  not  be  given 
(•n\'(t.  Sawyer  r.  V.  S.,  202  U.  S.  150. 
Rules  limiting  questions  to  examina- 
tion in  (diief  ap]ilied  so  as  to  inidudo 
inijteaching  questions  relating  to  mat- 
ters not  inquireil  about  thereon.  Har- 
rold r.  Tv.,  18  Okla.  395,  89  P.  202;  P. 
r.  Tice,  131  N.  Y.  651,  30  X.  E.  494. 
General  character  of  accused  not  in 
issue  though  he  is  a  witness,  unless 
he  has  ofl"ered  testimony  concerning 
it.  S.  r.  P>eckner,  194  Mo.  281,  91  S. 
W.  S92. 

No  privilege  exists  as  to  cross-exami- 
nation (111  iiiattiTH  testified  to  on  <  iiief 
examination.  I'oston  r.  8.,  S3  Xeb.  240, 
Hit   X.   W.  520. 

Cross-examination  on  volunteered 
statement,  )>roper.  Morgan  r.  Co.,  138 
Ky.  (i:;7,  128  8.  W.  1004. 
909-80  S.  r.  Larkins.  5  Tda.  200,  47 
P.  945;  S.  r.  Fuller,  142  la.  598,  121 
X.  W.  3;  S.  V.  Pellard,  132  La.  491,  61 
S.  537;  S.  V.  Kvle,  177  Mo.  059,  76 
S.    W.    1014;    S.    V.    Miller,    43    Or.   325, 

74  P.  658.  See  P.  r.  Scalamiero.  143 
Tal.  343,  76  P.  1098,  as  to  scope  under 
code;  also  P.  r.  Morales,  143  Cal.  5.50, 
77  P.  470;  P.  r.  Bucklev,  143  Cal.  375, 
77  P.   109;   P.  r.  Teshara,  141   Cal.  633, 

75  P.  338;  S.  r.  Miller,  43  Or.  325,  74 
P.  658. 

Such  statutes  as  are  referred  to  in  ttie 
text  contemjdate  a  fair  scope  of  fjues- 
tions  to  test  accuracy  of  subject  mat- 
ter concerning  which  accused  testified 
in  chief  (P.  r.  Zimmerman,  3  <^al. 
App.  84,  84  P.  446).  or  to  which  he  re- 
ferred in  his  testimonv  in  chief.  S 
r.  Miller,  190  Mo.  449,  89  8.  W.  377. 
909-S1  This  is  a  rule  of  trial  pro<" 
dure  and  it  is  better  not  to  refer  to 
it  in  the  charge;  but  such  a  reference, 
if  made,  is  not  ordinarily  ground  for 
new  trial.  Cargile  v.  S.,  137  Ga.  775,  74 
S.  E.  62L 
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909-82  S.  V.  Right,  lOG  Minn.  371, 
110  X.  W.  56;  S.  r.  Quirk,  101  Minn. 
334,  112  N.  W.  409;  P.  c.  Meadows, 
136  App.  Div.  226,  121  N.  Y.  S.  -17; 
Harrol.i  r.  Ty.,  18  Okla.  395,  89  P. 
202. 

910-84  If  pages  of  a  book  in  wit- 
ness' handwriting  are  used  to  refresh 
his  memory,  he  may  be  asked  if  he 
wrote  all  the  book,  Bistritz  v.  Ins. 
Co.,  i05  N.  Y.  S.  116. 
910-85  C.  r.  Swartz,  40  Pa.  Super. 
37(1. 

Ability  of  witness  to  identify  his  sig- 
nature is  i)roper  matter  for  incjuiry. 
He  is  not  entitled  to  see  papers  to 
which  signature  attached  and  which 
are  used  as  comparison  before  answer- 
ing as  to  genuineness  of  paper.  Brown 
f.  Woodward,  75  Conn. -254.  53  A.  112. 
But  witness  who  did  not  sign  may  de- 
cline to  answer  unless  he  is  allowed 
to  examine  documents.  Tavlor  r.  Tay- 
lor, !3.s  Mich.  658,  101  N.  W.  832. 
Discretion  of  court. — Cross-examination 
as  to  records  to  show  a  siiecific  mistake 
in  them  as  to  collateral  matter  is  with- 
in discretion  of  court.  Am.  W.  Co.  v. 
Co.,  190  Mass.  152,  76  N.  E.  658. 
Inquiries  as  to  connected  papers, 
proper.  Womble  v.  "Wilbur,  3  Cal.  App. 
535,  S6  P.  916. 

Identification  of  papers  may  be  re- 
quired. Ilildebrand  r.  United  Artisans, 
50  Or.  159,  91  P.  542. 
Inspection  of  paper  by  adverse  party 
not  necessary.  S.  v.  Eowell,  75  S,  ('. 
491,  56  S.  E.  23, 

912-87     Rector    v.    Robins,    82    Ark. 
424,   102   S.   W.   209;   Logan   r.  Frecrks. 
1  1   X.  D.  127,  103  N.  \V.  42(1. 
913-88     After      direct      examination 
concerning      account      in      defendant's 
book,  whii'h  had  been  introduced,  cross 
examination   concerning   other   accounts 
in    it   is    proper.      Devrncenzi    r.    Cassi- 
nclli,  2S  Xev    222,  ^1    T'.  41. 
Paper  should  be  produced  before  wit- 
nesses   «|uestioned    as    to    its    contents. 
Ivouisvillo,  etc.  R.  Co.  r.  Tavlor,  31   Kv. 
T-.   R.   1112,   104   R.   W.   776.* 
Party   who    introduces   paper    may   be 
cross  examined  as  to  its  draftsman  and 
knowledge  of  contents  when   he   signed 
it.     Ruderman    r.   Schwartz,   100    N.   Y. 
P.   1017. 

If  letter  destroyed  writer  may  be 
cros.s  examined  as  to  correctness  of  a 
purported  copy  though  proof  it  was 
such  not  made.  Gorman  r.  Fitts,  80 
Conn.  531,  69  A.  357. 


913-89  Foley  r.  Co.,  69  N.  J.  L.  481, 
55  A.   S03. 

913-90  S.  V.  Wolfley,  75  Ivan.  406, 
89  P.  1046,  93  P.  337. 
913-91  Duffev  v.  Co.,  147  la.  225, 
124  X.  W.  609;  S.  v.  Wolfley,  75  Kan. 
406,  89  P.  1046,  93  P.  337;  Stout  f.  C, 
29  Kv.  L.  R.  627,  94  S.  W.  15;  Sper- 
beck  r.  R.  Co.  (X.  J.),  6-4  A.  1012. 
913-92  S.  V.  Wolflev,  75  Kan.  406, 
89  P.  1046,  93  P.  337;  S.  V.  Doris,  51 
Or.  136,  94  P.  44,  16  L.  R.  A.  (N.  S.) 
660. 

Explanation  of  testimony  of  first 
cross-examination  may  be  made.  Nich- 
ols r.  New  Britain,  77  Conn.  695,  60 
A.  655. 

913-94  Testimony  elicited  on  cross- 
examination  may  satisfy  burden  of 
proof  resting  on  party  who  brought  it 
out.  Pindar  v.  Jenkins,  128  Aj^p.  Div. 
711,  113  N.  Y.  S.  588. 


CUlVrULATIVE  EVIDENCE 

915-1     Patterson  v.  R.   Co.,   147   Cal. 

17S,  81  P.  531;  Smith  v.  Smith  (Ta.), 
140  N.  W.  659;  Bousman  i".  Stafford,  71 
Kan.  648,  81  P.  184;  Mobile  &  O.  R. 
Co.  r.  Caldwell,  32  Kv.  L.  R.  447,  106 
S.  W.  236;  P.  1-.  Jones,  115  N.  Y.  S. 
800;  Garza  v.  S.  (Tex,  Cr,),  145  S.  W. 
590;  Durbin  v.  Co.,  108  Va.  468,  62 
S.  E.  339.  See  Harlan  v.  Supply  Co. 
(Tex.  Civ.),  160  S.  W.  1142. 
Upon  an  issue  not  contested. — Edwards 
V.  S.,  61  Tex.  Cr.  3U7,  ydr>  i>.  W.  540. 
Touching  a  fact  admitted  by  opponent 
and  found  by  court  in  favor  of  party 
offering.  Brown  v.  Brown,  208  Mass. 
291).  94   X.   E.  465. 

Questions  are  properly  excluded  which 
tend  merely  to  waste  the  time  of  the 
court  in  useless  repetition  either  in  sub- 
stance or  detail,  in  the  absence  of  any 
statement  that  a  different  answer  is 
expected.  S.  r.  Kritchman,  84  Conn. 
152.  79  A.  75. 

Additional  entry  in  book  received  in 
evidence,  entries  in  which  were  in- 
troduced, cumulative.  Selleck  v.  Head, 
77  Conn.  15,  58  A.  224. 
916-2  The  issue  being  whether  an 
engineer  could  have  stop]ied  a  train 
in  time  to  avoid  doing  injury,  testi- 
mony of  another  engineer  he  had  made 
a  test  with  a  train  similar  to  that  in 
'  use  when  harm  done,  and  had  stopped 
'  one  hundred  feet  within  necessary  dis- 
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tanii',  cumiilntivo.  Klint  r.  H.  Co.,  20 
Ky.  L.  R.  1149,  97  S.  W.  73G. 
916-3  Waller  r.  Graves,  20  Conn 
3(1.-.;  Grow  r.  S.,  I)  Ga.  App.  70,  (52  S. 
K.  Ht)9;  Howland  r.  Jacobs,  2  Haw.  1.".'); 
Junpet  r.  Aurora.  177  111.  Ai)p.  IS.l; 
Bousman  r.  Stafl'onl,  71  Ivan.  1)48,  SI 
P.  IS};  Parker  r.  Hardy,  24  Pi.-k. 
(Mass.)  24tv,  In  re  Colbert,  31  Mont. 
4(51,  78  P.  971.  SO  P".  24S;  Guvot  r. 
Butts.  4  Wentl.  (.\.  V.)  .".79;  In  re  Mo- 
Clellan,  21  S.  I).  209,  111  X.  W.  .Ill) 
(mod.  opinion  in  s.  c.,  20  S.  I).  4!>S,  107 
N.  W.  ()S1);  St.  Louis  S.  R.  Co.  r. 
Smith.  3S  Tex.  Civ.  .'i(i7,  S6  S.  W.  943; 
Tu.'ker  r.  Co..  IS  Wvo.  97,  104  P.  r)29. 
See  Epstein  r.  li.  Co".,  143  Mo.  App.  135, 
'[■2-2  S.   \V.  36(1. 

But  where  the  evidence  ofTered  is 
resjiectintr  a  new  and  distinct  fuft,  al- 
tlioufrh  it  tends  to  establish  the  same 
general  result  soufjht  to  be  established 
by  evidence  given  at  the  trial,  such 
new  evidence  is  not  cumulative,  and  if 
otherwise  competent,  should  be  received. 
Kroger  r.  rjvan,  <^.T  O.  St.  209,  94  N. 
E.   42S. 

If  evidence  bears  on  question  at  issue 
in  a  dillorent  way  it  may  not  be  cumu- 
lative— as  where  it  tends  to  establisli  a 
condition  at  a  different  date  from  that 
shown  by  accepted  testimony  on  origi- 
nal trial,  though  it  corroborates  plain- 
tiff concerning  condition  at  time  caust 
of  action  arose.  Brennan  r.  Seattle, 
39  Wash.  640,  81  P.  1092.  See  Mc- 
Creerv  R.  Co.  r.  Bk.,  104  N.  Y.  S.  9.19. 
92(»-4  Howland  r.  Jacobs,  2  Haw. 
I.i.t;  Torian  r.  Terrell,  29  Kv.  L.  R.  30(i, 
93  S.  W.  10;  Foss  /•.  Smith,'  79  Vt.  434. 
6o  A.  .1.53;  Anderson  i:  Co.,  131  Wis.  34. 
no  N.  W.  78S.  See  Smith  r.  Smith 
(la.),  140  N.  W.  (io9;  Goldie  v.  Corder, 
3.1  Okla.  247.  129  P.  3. 
921-5  Cnvtrn.  Pierce  r.  Farrar  (Tex. 
Civ.V  12r,  S.  W.  932.  See  Million  r. 
Million.  31  Kv.  L.  P  111(1.  ni  S.  W. 
7(1^. 

Admissions  of  like  character  cumula- 
tive, though  made  liy  living  ]>redeces- 
sor  in  title  of  him  whose  declarations 
proved.  Stewart  r.  Doak,  58  W.  Va. 
172.   52   S.   E.  95. 

922-6  See  Wells  r.  Gunn,  33  Colo. 
217.  79  P.  1029. 

92r:-9     Sep  Wells   r.  Gunn.  supra. 
92.'?-l.'5     Dent    v.    Simpson,    SI     Kan. 
217.  10.1  P.  542. 

923-15     Contra.   Magan    r.    C.    (Kv.), 
119   S.   W.  734. 
92-1-18     Ray    v.   Baker,    165    Ind.    74, 


74  N.  K.  1)19;  TurUor  r.  Co.,  IS  Wvo. 
97,  104  P.  129.  See  Van.ievonter  P.  Co. 
r.  Co.,  127  Mo.  App.  312,  105  S.  W. 
(>.13-. 

925-20  Newly  discovered  evidence 
offered  as  a  ground  for  a  new  trial  is 
not  rendered  cumulative  by  the  fact 
that  evidence  of  the  same  character 
and  directed  to  the  same  point,  but 
to  the  opposite  effect,  was  introduced 
at  the  trial  by  the  successful  partv. 
Ilaughton  r.  P'iloon,  84  Kan.  129,  113 
P.  400.  cit.  this  text. 
925-23  Moynahan  v.  Perkins,  36 
Colo.  4sl.  S5  P.  1132.  Cntitra,  Siuman 
r.  Dolnn,  24  S.  D.  32,  123  N.  W.  72. 
926-2-1  McClintock  r.  R.  Co..  S3  S. 
C.  58,  64  S.  E.  1009;  Armstrong  r.  Burt 
(Tex.  Civ.),  13S  S.  W.  172;  Dubois  r. 
R.iby.  S4  Vt.  161.  SO  A.  MO. 
He  who  has  burden  of  proof  may  offer 
cumulative  evidence.  Campbell  r. 
Cnmplioll,  30  R.  T.  63,  73  A.  354. 
926-25  Owen  v.  S.,  86  Ark.  317,  111 
S.  W.  466;  Dornian  r.  S.,  48  Fla.  18, 
37  S.  561 ;  Gardner  r.  IT.  S.,  5  Tnd.  Tv 
150.  S2  S.  W.  704;  Leonora  Nat.  Bk.  r. 
Rayland,  32  Kv.  L.  R.  1403,  lOS  S.  W. 
S54;  S.  V.  Buh'ler,  132  La.  1065,  62  S. 
145;  S.  r.  Olds,  217  Mo.  305.  116  S.  W. 
lOSO;  Riverside  L.  Co.  r.  Scdimidt,  130 
Mo.  App.  227,  109  S.  W.  71;  Boslev  r, 
S.  (Tex.  Cr.),  153  S.  W.  S7S;  Goode  r. 
S.,  57  Tex.  Cr.  220,  123  S.  W.  597; 
Houston,  etc.  R.  Co.  r.  Ollis,  37  Tex. 
Civ.  231,  S3  S.  W.  S.50;  Benson  r.  Ham- 
ilton. 34  Wash.  201.  75  P.  805. 
See  Jones  v.  S.,  8  Okla.  Cr.  576,  129  P. 
446. 

Testimony  of  witnesses  in  criminal 
case,  not  cumulative  to  that  of  accused 
though  of  same  tenor.  Gathright  r, 
S.  rTex.  Cr.).  S5  S.  W.  1076;  Morgan 
r.  S.,  54  Tex.  Cr.  542.  113  S.  W.  931. 
927-26  Missouri  K.  &  T.  R.  Co.  r. 
Pitkin  (Tex.  Civ.).  15S  S.  W.  1035; 
Tvaudermilk  r.  S..  47  Tex.  Cr.  427.  S3 
S.  W.  1107.  See  P.  r.  Brewer.  19  Cal. 
.\T'p.  742.  127  P.  SOS;  P.  r.  Maruyanin, 
"Tt  r-nl.  App.  290.  125  P.  924. 
927-27  Phoenix  Tns.  Co.  r.  Winter- 
smith.  30  Kv.  L.  R.  369,  98  S.  W.  987. 
927-28  Pace  r.  S.  (Tex.  Cr.),  153  8. 
W.    132. 

929-3-i  On  trial  of  a  civil  case  for 
damages  from  negligent  fire  the  sub- 
stance of  the  complaint  was  the  peti- 
tioner's inability  to  have  certain  evi-  ^^B 
•lence  which  a  continuance  would  on-  fl^| 
able  him  to  procure,  and  the  question 
has  been   argued   as  one  of  newl.y  dis- 
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covered  evidence.  The  petitionee  con- 
tends that  the  new  evidence  is  mere- 
ly corroborative  of  that  given  on  the 
trial  by  the  petitioner  in  describing 
an  examination  he  made  soon  after  the 
fire,  and  that  it  does  not  appear  but 
that  the  same  facts  might  have  been 
shown  by  some  of  those  who  fought  or 
watched  the  fire  at  dilferent  stages  of 
its  progress.  It  is  evident  that  an  ac- 
curate plan,  showing  completely  and  in 
detail  the  course  and  spreading  of  the 
several  fires,  produced  in  connection 
with  the  testimony  of  witnesses  who 
had  niade  a  ]>articular  examination  of 
the  premises  for  the  purpose  of  testi- 
fying fully  as  to  the  source  and  extent 
of  the  injury,  would  be  something 
quite  difi'erent  from  any  evidence 
wliich  the  petitioner  could  possibly  pro- 
duce in  the  circumstances  in  which  the 
case  Avas  tried.  Kilby  i\  Erwin,  84  Vt. 
266,  78  A.  1021. 

929-36  Miller-Brent  L.  Co.  v.  Stew- 
art, IGG  Ala.  657,  51  S.  943;  Moyna- 
han  t.  Perkins,  36  Colo.  481,  85  P. 
1132;  Vaughan 's  S.  S.  v.  Stringfellow, 
56  Fla.  708,  48  S.  410;  Daniel  r.  C,  154 
Ky.  601,  157  S.  W.  1127;  Weeks  v.  E. 
Co.,  190  Mass.  563,  77  N.  E.  654;  Haapa 
f.  Ins.  Co.,  150  Mich.  467,  114  N.  W. 
380;  Johnson  v.  Co.,  143  Mo.  App.  441, 
127  S.  W.  692;  S.  r.  Lane,  82  S.  C. 
144,  63  S.  E.  612;  Finberg  v.  Gilbert 
(Tex.  Civ.),  124  S.  W.  979. 
Eight  of  party  to  prove  his  case,  not 
afl'ected  bv  admission.  Terre  Haute 
E.  Co.  V.  kieley,  35  Ind.  App.  ISO,  72 
N.  E.  658. 

929-37  St.  Louis,  etc.  R.  Co.  v. 
Clark,  90  Ark.  504,  119  S.  W.  825; 
Fuhry  V.  R.  Co.,  239  111.  548,  88  N.  E. 
221;  Hinckley  v.  Somerset,  145  Mass. 
326,  338,  14  N.  E.  166;  Bk.  v.  Tuttle. 
144  Mo.  App.  294,  127  S.  W.  918; 
Struthers  i\  Potter,  30  R.  I.  444,  75 
A.  867;  Lufkin  L.  &  L.  Co.  r.  Noble 
(Tex.  Civ.),  127  S.  W.  1093;  Marsden 
r.  R..  59  Tex.  Cr.  36,  126  S.  W.  1160. 
929-38  W.  U.  T.  Co.  v.  Gillis,  89 
Ark.  483,  117  S.  W.  749;  In  ro  Oird's 
Est.,  157  Cal.  543,  108  P.  499;  lliggins 
r.  R.  Co.,  5  Cal.  App.  748,  91  P.  344; 
Fidolitv  &  D.  Co.  r.  Co.,  45  Colo.  443, 
103  P.  383;  Atlantic,  etc.  R.  Co.  r. 
Crosby,  53  Fla.  400,  43  S.  318;  Robi- 
shaw  V.  Piano  Co..  179  111.  Ap]t.  163; 
New  England  Svndicate  r.  Tutler 
(la.),  143  N.  "W.  1095;  Thomp- 
son r.  Mfg.  Co.  (la.).  141  N.  \V. 
912;  Strand  v.  Co.,  136  la.  68,  113  N. 


W.  488;  Spencer  v.  C.  (Ky.),  122  S.  W. 
800;  Burt-B.  L.  Co.  v.  Crawford,  27  Ky. 
L.  R.  798,  86  S.  W.  702;  Mitton  v.  Elev. 
Co.,  124  Minn.  65,  144  N.  W.  434;  Pet- 
ers V.  Tilghman,  111  Md.  227,  73  A. 
726;  Welsh  v.  Co.,  161  Mich.  16,  125 
N.  W.  692;  Johnson  v.  Co.,  92  Minn. 
393,  100  N.  W.  225;  Commerce  Trust 
Co.  1-.  Hettinger  (Mo.  App.),  168  S.  W. 
911;  Siegelman  v.  Jones,  103  Mo.  App. 
172,  77  S.  W.  307;  Young  f.  Kinney, 
85  Neb.  131,  122  N.  W.  679;  P.  v. 
Stilwell,  81  Misc.  456,  142  N.  Y.  S. 
628;  Rowland  v.  Hall,  121  App.  Div. 
459,  106  N.  Y.  S.  55;  S.  v.  Moeller,  20 
N.  D.  114,  126  N.  W.  568;  Class  & 
Nachod  Brew.  Co.  v.  Rago,  240  Pa.  470, 
87  A.  704;  Muntz  v.  Co.,  222  Pa.  621, 
72  A.  247;  Pastor  v.  Caspar,  2  Phil. 
Isl.  592;  Carr  v.  Co.,  26  R.  I.  180,  58 
A.  678;  S.  v.  Boyleston,  84  S.  C.  574, 
66  S.  E.  1047;  Sherman  G.  &  E.  Co. 
V.  Belden  (Tex.  Civ.),  115  S.  W.  897; 
Missouri,  etc.  R.  Co.  v.  Garrett  (Tex. 
Civ.),  96  S.  W.  53  (of  witness  on  for- 
mer trial);  Camp  v.  League  (Tex.  Civ.), 
92  S.  W.  1062;  Skow  i".  R.  Co.,  141  Wis. 
21,  123   N.   W.  138. 

See  Am.  Lumb.  Co.  v.  Exler,  239  Pa. 
153,  86  A.  798;  Satler  Lumb.  Co.  v. 
Exler,  239  Pa.  135,  86  A.  793. 
Inquiry  into  collateral  matters  may  be 
restricted.  Leavitt  v.  Co.,  196  Mass. 
440,  82  N.  E.  682,  15  L.  R.  A.  (N.  S.) 
855. 

929-39  Miles  r.  R.  Co.,  90  Ark.  485, 
119  S.  W.  837;  Perkins  r.  Rice,  187 
Mass.  28,  72  N.  E.  323;  Ogdcn  r.  Camp, 
78  Neb.  806,  113  N.  W.  524;  Metro- 
politan Life  Ins.  Co.  v.  Havslett,  111 
Va.  107,  68  S.  E.  256.  See  Brill  f. 
Barnett,  98  N.  Y.  S.  755. 
Failure  to  offer  cumulative  evidence 
in  its  order,  cause  for  excluding  it  in 
absence  of  explanation.  Beatson  i^. 
Bowers.  174  Ind.  601,  91  N.  E.  922. 
93<)-40  Ala.  Steel  &  Wire  Co.  v. 
Thompson,  166  Ala.  460,  52  S.  75;  U. 
S.  O.  &  L.  Co.  r.  Bell,  453  Cal.  781, 
96  P.  901;  Gulf,  etc.  R.  Co.  f.  Hays, 
40  Tex.  Civ.  162,  89  S.  W.  29. 
930-41  White  v.  Boston,  186  Mass. 
65,  71  N.  E.  75,  where  specified  num- 
ber examined  party  may  not  obtain 
expert  opinion  on  cross-examination 
from  one  not  called  as  an  expert. 
In  patent  cases  one  competent  expert 
witness  on  ( ach  side,  sufficient.  Am. 
S.  Co.  V.  Co.,  158  Fed.  978,  86  C.  C. 
A.  182. 
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931-42  Swope  r.  Seattle,  3G  Wash. 
113,  7S  P.  1307,  three  as  to  value  of 
land. 

Court  may  limit  number  of  witnesses 
to  be  used  in  a  jzi\t'n  point,  hut  tlio 
ortler  sliould  be  iiiaile  in  advaiue  of 
trial,  or  before  the  jiarty  to  be  afVeited 
has  introduced  his  testimony  upon  the 
point.  Rubv  r.  C.  M.  &  St.  P.  R.  Co., 
150  la.  128,  129  N.  W.  817,  cit.  Everett 
t\  R.  Co.,  59  la.  243,  13  N.  "SV.  109. 
9K1-'14  S.  V.  Bowennau,  140  Mo. 
App.  410,  124  S.  W.  41. 
931-46  Man  lev  i".  S.,  (52  Tex.  Cr.  392, 
137    S.    W.    1137! 

932-47  In  re  Winslow's  Will,  146 
la.  (J7,  124  N.  W.  89.");  Austin  v.  Smith 
(la.),  109  N.  W.  2S9;  Montgomerv  v. 
Morton,  143  Ky.  793,  137  S.  W.  540; 
Clark  Co.  r.  Rice,  127  Wis.  451,  106 
N.  W.  231. 

A  party  has  no  cause  of  complaint 
because  a  large  number  of  witnesses 
testified  against  him.  Tavlor  c.  Co-, 
14.-;  N.  C.  3\S3,  59  S.  E.  139. 
Court  not  bound  by  order  limiting 
number  of  witnesses.  Brady  c.  Shir- 
lev,  18  S.  D.  608,  101  N.  W.  886. 
932-48  Sulkowski  v.  Zynda,  160 
Mich.  7,  124  N.  W.  536.  See  Eaton  i: 
C.  Co.,  157  Ky.  159,  162  S.  W.  807; 
Haui)tmann  v.  N.  Y.  Edison  Co.,  145 
X.  Y.  S.  696. 

933-51  Must  not  be  done  in  midst  of 
trial  after  one  party  has  exajnined 
three  or  four  of  the  witnesses  allowed 
on  the  question  of  damages.  St.  Louis, 
etc.  R.  Co.  V.  Aubuchon,  199  Mo.  352, 
97   S.   W.   867. 

933-52  St.  Louis,  etc.  R.  Co.  v.  Au- 
buchon, 199  Mo.  352,  97  S.  W.  867. 
See  .Tohnsen  r.  Johnsen,  78  Wash.  423, 
139  P.  189,  1200. 

936-58  Atlantic,  etc.  R.  Co.  i\  Cros- 
bv.  .-j3  Fla.  400,  43  S.  318,  334: 
937-60  Southern  R.  Co.  v.  Clav,  130 
Ga.  563,  61  8.  E.  226. 
937-62  Daniels  v.  United  States,  196 
Fed.  459,  116  C.  C.  A.  233;  (Hrardino 
V.  Birmingham  (Ala.),  60  S.  871;  Geter 
V.  Co.,  149  Ala.  578^,  43  S.  367;  Chase 
17.  Co.,  2  Alaska  82;  High  v.  Tv.,  12 
Ariz.  146,  100  P.  448;  Hobart  Lee  T. 
Co.  V.  Keck,  89  Ark.  122,  116  S.  W. 
183;  Long  v.  McDaniel,  76  Ark.  292, 
88  S.  W.  964;  Plumlee  v.  R.  Co.,  85 
Ark.  488,  109  S.  W.  515;  Shaufelberger 
V.  Mattix,  85  Ark.  193.  107  S.  W.  3S0; 
In  re  Louck 's  P'st.,  160  C'al.  551,  117 
P.  673;  Patterson  r.  R.  Co..  14  7  Cal. 
178,   81   P.   531;   James   v.   Co.,   10   Cal. 


App.  7^5,  103  P.  1082;  P.  r.  Davis, 
1  Cal.  App.  8,  81  P.  716,  88  P.  1101; 
Kataoka  f.  Hanselman,  150  Cal.  673, 
89  P.  1082;  Wood  c.  Moulton,  146  Cal. 
317,  80  P.  92;  la  re  Doolittle,  153  Cal. 
29,  94  P.  240;  Selleck  v.  Head,  77 
Conn.  15,  58  A.  224;  Bioadhurst  v. 
Hill,  140  Ga.  211,  78  S.  E.  838;  Pur- 
year  V.  Stansell,  11  Ga.  App.  784,  76 
S.  E.  166;  Cone  v.  Cone,  138  Ga.  606,  75 
S.  E.  644;  Kirk  v.  S.,  9  Ga.  App.  829,72 
S.  £.  282;  Georgia  R.  &  B.  Co.  v. 
Adams,  127  Ga.  408,  56  S.  E.  409; 
Norman  v.  Goode,  121  Ga.  449,  49  S.  E. 
268;  Clark  r.  S.,  5  Ga.  App.  605,  63 
S.  E.  606;  Sparks  v.  Bedford,  4  Ga. 
App.  13,  60  S.  E.  809;  DeVane  v.  R. 
Co.,  4  Ga.  App.  136,  60  S.  E.  1079; 
Hall  t\  Jensen,  14  Ida.  165,  93  P.  962; 
P.  V.  Harris,  263  111.  406,  105  N.  E.  303; 
P.  r.  Darr,  179  111.  App.  130;  Cunning- 
ham V.  R.  Co.,  179  111.  App.  505;  Kelly 
v.  R.  Co.,  175  111.  App.  196;  P.  v. 
Probst,  237  111.  390,  86  N.  E.  5S8; 
Daugherty  v.  Reveal  (Ind.  App.),  102 
N.  E.  381;  Winona  I.  R.  Co.  v.  Williard 
(Ind.  App.),  101  N.  E.  1022;  Brodcrick 
V.  R.  Co.,  47  Ind.  App.  224,  94  N.  E. 
231;  Indianapolis,  etc.  R.  Co.  v.  Ed- 
wards. 36  Ind.  App.  202,  74  N.  E.  533; 
Bracken  v.  Johnson  (la.),  140  N.  Y/. 
892;  Buswell  v.  Buswell,  146  la.  52,  124 
N.  W.  770;  Hanousek  v.  Marshalltown, 
130  la.  550,  107  N.  W.  603;  Arens- 
chield  V.  R.  Co.,  128  la.  677,  105  N. 
W.  200;  Rcnshaw  v.  Dignan,  128  la. 
722,  105  N.  W.  209;  Hemmer  v.  Burger, 
127  la.  614,  103  N.  W.  957;  Farrell 
r.  R.  Co.,  137  la.  309,  114  N.  W.  1063; 
Simmons  v.  Shaft.,  91  Kan.  553,  138 
P.  614;  Daly  r.  Gregg,  91  Kan.  506,  138 
P.  614;  Jones  v.  C,  158  Ky.  533,  165 
S.  W.  673;  Cox  v.  C.  (Ky.),  118  S.  W. 
282;  Stowers  v.  Singer  (Ky.),  67  S.  W. 
822;  Black  v.  C,  24  Ky.  L.  R.  1974, 
72  S.  W.  772;  Curry  v.  C,  25  Ky.  L. 
R.  281,  74  S.  W.  1077;  Phoenix  Ins. 
Co.  r.  Wintersmith,  30  Ky.  L.  R.  369, 
98  S.  W.  987;  ^^letropolitan  Ins.  Co. 
r.  Ford.  31  Kv.  L.  R.  513,  102  S.  W. 
876;  Flint  r.  R.  Co.,  29  Kv.  L.  R.  1149, 
97  S.  W.  736;  Dayton  f.  Hirth,  27  Ky. 
L.  R.  1209,  87  S.  W.  1136;  Mobile  & 
O.  R.  Co.  1-.  Caldwell,  32  Ky.  L.  R. 
447,  106  S.  W.  236;  S.  f.  Edwards 
(La.),  65  S.  634;  S.  v.  Turner,  122  La. 
371,  47  S.  685;  National  Sur.  Co.  r. 
Grant,  177  Mich.  348,  143  N.  W.  5; 
Branch  v.  Klatt.  172  Mich.  31.  138  N. 
W.  263;  Ciinimings  V.  Baker,  141  Mich. 
536,  104  X.  W.  979;  Wunder  v.  Turner, 
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120  Minn.  13,  138  N.  W.  770;  Austin 
V.  Moffett,  113  Minn.  290,  129  N.  W. 
388;  Strand  t.  E.  Co.,  101  Minn.  8.5, 
112  N.  W.  987,  1]1  N.  W.  9.38;  Tew 
V.  Webster,  103  Minn.  110,  114  N.  W. 
647;  Gardner  v.  R.  Co.,  167  Mo.  App. 
fiO.o,  152  S.  W.  98;  National  S.  &  E. 
Wks.  V.  Wicks,  144  Mo.  App.  249,  128 
S.  W.  775;  Blado  v.  Draner,  89  Neb. 
787,  132  N.  W.  410;  Cheever  v.  Ins. 
Co.,  86  App.  Div.  331,  83  N.  Y.  S. 
732;  DiLorenzo  v,  DiLorenzo,  111  App. 
Div.  920,  97  N.  Y.  S.  644;  Aden  v. 
Doub,  146  N.  C.  10,  59  S.  E.  162; 
Boos  V.  Ins.  Co.,  22  N.  D.  11,  132  N.  W. 
222:  S.  r.  Brandner,  21  N.  D.  310,  130 
N.  W.   941;    Preston  v.   S.    (Okla.   Cr.), 

139  P.  528;  Calvert  f.  S.  (Okla.  Cr.), 
133  P.  737;  Stern  v.  Volz.  .52  Or.  597, 
98  P.  148;  Rivera  v.  Co.,  3  P.  R.  Fed. 
455;  Esleeck  v.  Capwell  (R.  I.),  72  A. 
819;  Whipple  v.  MeCormiek  (R-  !•),  68 
A.   428;    Eastwood    v.    Caplan    (S.   D.), 

142  N.  W.  249;  S.  v.  Raice,  24  S.  D. 
Ill,  123  N.  W.  708;  Hahn  v.  Dickin- 
son, 19  S.  D.  373,  103  N.  W.  642; 
Thompson  &  T.  L.  Co.  v.  Piatt  (Tex. 
Civ.).  1.54  S.  W.  268;  Berger  v.  Kirby 
(Tex.  Civ.),  135  S.  W.  1122;  Groves 
V.  S.,  57  Tex.  Cr.  241,  122  S.  W.  258; 
St.  Louis,  etc.  R.  Co.  v.  Ross  (Tex. 
Civ.),  89  S.  W.  1105;  Taylor  v.  R.  Co., 
36  Tex.  Civ.  658,  83  S.  W.  738;  North- 
ern Texas  T.  Co.  v.  Lewis,  37  Tex. 
Civ.  197,  S3  S.  W.  894;  Virginia  C. 
Wks.  i\  Delea,  109  Va.  333,  64  S.  E. 
41;  Kincaid  r.  Co.,  57  Wash.  334,  106 
P.  918;  Benson  v.  Hamilton,  34  W^ash. 
201,  75  P.  805;  S.  r.  Underwood,  35 
Wash.  558,  77  P.  863;  Goshorn  v.  Co., 
65  W.  Va.  250,  64  S.  E.  2?;  Stewart  v. 
Doak,  58  W.  Va.  172,  52  S.  E.  95; 
Lemke  v.  Hage,  142  Wis.  178,  125  N. 
W.  440. 

Sec  Little  r.  S.  (Ark.),  165  S.  W.  256; 
In  re  Walden's  Est..  166  Cal.  446,  137 
P.  35;  S.  v.  Clark  (la.),  144  N.  W.  596; 
New  England  Syndicate  v.  Cutler  (la.), 

143  N.  W.  1095;  Smith  v.  Smith   (la.), 

140  N.  W.  659;  Lawson  i\  C,  152  Kv. 
113,  153  S.  W.  56;  Adam  Roth  Groc. 
Co.  r.  Hotel  Monticello  (Mo.  App.), 
160  S.  W.  1125;  Stahlman  v.  U.  R.  Co. 
(Mo.  App.),  166  S.  W.  312;  Harlan  v. 
Supply  Co.  (Tex.  Civ.),  160  S.  W.  1142; 
Fant  d.  Sullivan  (Tex.  Civ.),  152  S.  W. 
515.  But  see  Spencer  v.  S.  (Tex.  Cr.), 
153  S.  W.   858, 

Parol  evidence. — In  some  courts  rule 
is  emphasized  when  newly  discovered 
evidence  is  parol.     Louisville  &  N.  R. 


Co.  V.  Ueltschi,  31  Ky.  L.  R.  931,  104 
S.  W.  320. 

Finding  original  paper,  supposed  to  be 
lost,  and  copy  of  which  was  used,  not 
cause  for  varving  rule.  Ray  v.  Baker, 
165  Ind.  74,  74  N.  E.  619. 
940-63  P.  V.  McCullough,  210  111. 
488,  518,  71  N.  E.  602;  Martinatis  v. 
P.,  223  111.  117,  79  N.  E.  55;  Cwiklik  v. 
Hrejsa,  167  111.  App.  268;  United  B. 
Co.  V.  O'Donnell,  124  111.  App.  24; 
Kuhn  V.  Williams,  124  111.  App.  390; 
Pratt  V.  Davis,  118  111.  App.  161;  Kel- 
logg V.  Finn,  22  S.  D.  578,  119  N.  W. 
545;  Keck  v.  Woodward,  53  Tex.  Civ. 
267,  116  S.  W.  75. 

Distinguished  from  corroborative  evi- 
dence.— ''Cumulative  evidence  is  evi- 
dence of  the  same  kind  as  that  already 
given  to  the  same  point.  Evidence  of 
any  disputed  fact  having  been  oiJered 
by  showing  particular  circumstances, 
any  evidence  which  only  shows  the 
same  circumstances  is  purely  cumula- 
tive. Evidence  which  would  tend  to 
establish  the  disputed  fact  by  other 
circumstances  is  not  cumulative,  but 
corroborative.  *  *  *  All  cumulative 
evidence  is  necessarily  corroborative, 
but  all  corroborative  evidence  mav  not 
be  cumulative."  L.  N.  O.  &  T.  R. 
Co.  V.  Cray  ton,  69  Miss.  152,  12  S. 
271,  quoted  in  Williams  v.  S.,  99  Miss. 
274,  54  S.  857. 

941-64  L.  N.  O.  &  T.  R.  Co.  v. 
Cravton,  69  Miss.  152,  12  S.  271;  S.  r. 
Reiilv.  25  N.  D.  339,  141  N.  W.  720. 
941-65  Cahill  v.  Stone  Co.  (Cal.). 
138  P.  712;  Smith  r.  Hyer,  11  Cal. 
App.  597,  105  P.  787;  Button  v.  Button, 
80  Conn.  157,  67  A.  478;  Saviors  i\  S., 
9  Ga.  App.  227,  70  S.  E.  975;  Buch- 
holtz  V.  Radcliffe,  129  la.  27,  105  N. 
W.  336;  Major  v.  Garrott,  157  Ky.  468, 
163  S.  W.  463;  Harp  v.  C.  (Ky.),  119 
S.  W.  1191;  Owslev  r.  Owslev,  25  Ky. 
L.  R.  1186,  77  S.  W.  397,  25  Kv.  L.  R. 
1194,  77  S.  W.  394;  Torian  v.  Terrell, 
29  Kv.  L.  R.  306.  93  S.  W.  10  (romp. 
Flint'f.  R.  Co.,  29  Kv.  L.  R.  1149.  97 
S.  Wu  736) ;  Crigler  v.  Newman,  29  Ky. 
L.  R.  27,  91  S.  W.  706;  Cahill  v.  Mul- 
lins,  31  Ky.  L.  R.  72,  101  S.  W.  336; 
Louisville  r.  Oberle,  26  Kv.  L.  R.  845, 
82  8.  AV.  626:  Million  r.  Million.  31  Ky. 
L.  R.  1156,  104  S.  W.  768;  Louisville 
&  N.  R.  Co.  i:  Ueltschi.  31  Ky.  L.  R. 
931,  104  S.  W.  320;  Hanson  i\  Bailev. 
96  Minn.  274,  104  N.  W.  969;  Devov  r. 
Co.,  192  Mo.  197.  91  S.  W.  140;  Parkins 
r.  R.  Co.,  79  Neb.  788,  113  N.  W.  265; 
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Ropers  r.  S.,  77  Vt.  454,  Gl  A.  4S9; 
^ViIson  r.  Kecklcv,  107  Va.  502,  59  S. 
E.  3S3. 

941-66  Marks  r.  Shoup,  2  Alaska 
6G;  Miller  v.  Scoblo,  8  Cal.  Api>.  344, 
97  P.  93;  Colorado  Si>j,'s.,  etc-.  K.  Co. 
V.  Fogelsong,  42  Colo.  341,  94  P.  350; 
Doninorcl  r.  Hillvor,  129  Ga.  n9S,  7)'d  S. 
E.  806;  Doughcrtv  r.  S.,  7  Ca.  A  pp.  91, 
66  S.  E.  276;  Clements  r.  Stapleton,  136 
la.  137,  113  N.  W.  546;  Louisville  P. 
&  I.  Co.  r.  Hart,  29  Ky.  L.  R.  310,  92 
S.  W.  951;  Mitchell  r.  Emmons,  104 
Me.  76,  71  A.  321;  Bunker  /■.  Foresters, 
;i7  ^finn.  361,  107  N.  W.  392;  IIo>var(l 
f.  Assn.,  110  Mo.  App.  574,  So  S.  W. 
60S;  Vandeventer  F.  Co.  v.  Co.,  127 
Mo.  App.  312.  105  S.  W.  653;  Parkins 
r.  R.  Co.,  79  Xeb.  7S8,  113  N.  W.  205; 
Kraus  i\  Clark,  81  Neb.  575,  IIG  N. 
W.  164;  Williams  r.  Miles,  73  Neb.  193, 
102  N.  W.  482,  105  N.  W.  ISl,  106  N. 
W.  769;  German  Nat.  Bk.  v.  Edwards, 
63  Neb.  604.  88  N.  W.  657;  St.  Paul 
H.  Co.  r.  Faulhaber,  77  Neb.  477,  109 
N.  W.  762;  MeCreerv  R.  Co.  v.  Bk., 
104  N.  Y.  S.  959;  O'Hara  r.  R.  Co., 
102  App.  Div.  398,  92  N.  Y.  S.  777; 
P.  r.  Jones,  115  N.  Y.  S.  800;  Sohnitz- 
ler  r.  Co.,  93  N.  Y.  S.  1119;  Hagen 
r.  R.  Co.,  10-0  App.  Div.  218,  91  N.  Y. 
S.  914;  Flock  f.  Kaufman,  107  N.  Y.  S. 
752;  Crenshaw  v.  R.  Co.,  140  N.  C.  192, 
52  S.  E.  731;  Herndon  r.  R.  Co.,  121 
N.  C.  498,  23  S.  E.  144;  McDonald  v. 
Lawton  (R.  I.),  67  A.  451;  Shepard  v. 
R.  Co.,  27  R.  I.  135,  61  A.  42;  Mc- 
Donald V.  R.  I.  Co.,  26  R..  I,  467,  59  A. 
391;  Texas,  etc.  R.  Co.  i\  Scarborough, 
101  Tex.  436,  108  S.  W.  804;  Shannon 
r.  Tacoma,  41  Wash.  220,  83  P.  ISO; 
Goldsworthv  r.  Linden,  75  Wis.  24,  43 
N.  W.  656;  Kennedy  v.  Plank,  120 
Wis.  197,  07  N.  W.  895;  Anderson  v. 
Co.,  131  Wis.  35,  110  N.  W.  788. 
Sec  Gunsten  f.  Green,  153  Wis.  413, 
141  N.  W.  239. 

On  a  trial  for  assault  where  ill-feeling 
between  parties  was  already  apparent, 
evidence  to  prove  a  threat  made  by 
complainant  against  defendant  is  not 
prround  for  new  trial.  Williams  r.  Terr., 
13  Ariz.  306,  114  P.  556,  cit.  S.  v.  Kear- 
ley,  26  Kan.  77. 

Regarded  as  true. — For  purposes  of  mo- 
tion for  new  trial  newly  discovered  evi- 
dence, though  denied  by  afTidavit.  as- 
sumed to  be  true.  In  re  Mcflellan, 
21  S.  D.  209.  Ill  N.  W.  5.50;  Golds- 
worthy  r.  Linden,  75  Wis.  24,  43  N.  W. 
656.      Conflicting    affidavits    present    a 


question  of  fact.  Arkadelphia  L.  Co. 
f.  Posey,  74  Ark.  377,  S5  S.  W.  1127; 
Wilson   r.  Keckley,  107  Va.  592,  59  S. 

E.  3S3. 

In  Georgia  code  provides  for  new  trials 
on  extraordinary  grounds.  Such  mo- 
tions are  viewed  less  favorably  than 
original  motions,  and  are  not  granted 
unless  newly  discovered  evidence  de- 
cisive. See  Norman  r.  Goode,  121  Ga. 
440,  40  S.  E.  208. 

042-67  Marks  v.  Shoup,  2  Alaska 
66;  High  r.  Ty.,  12  Ariz.  146,  100  P. 
448;  Arkadeljihia  L.  Co.  v.  Posey;  Nor- 
man V.  Goode,  supra;  Hall  r.  Jensen,. 
14  Ida.  165,  93  P.  962;  Henrv  r.  Held- 
maier,  129  111.  App.  86;  WarmanB.-C. 
Co.  V.  Co.,  36  Ind.  App.  250,  75  N.  E. 
672;  Renshaw  v.  Dignan,  128  Ta.  722, 
105  N.  W.  209;  S.  V.  Stanley  (la.),  104 
N.  W.  284;  Stowers  f.  Singer  (Kv.), 
67  S.  W.  822;  Crigler  v.  Newman.  29 
Ky.  L.  R.  27,  91  S.  W.  706;  Emmet  r. 
Perry,  100  Me.  139,  60  A.  872;  M.Xeal 
f.  Hunter,  72  Neb.  579,  101  N.  W. 
236;  Kraus  v.  Clark,  81  Neb.  575,  116 
N.  W.  164;  Armstrong  v.  Aragon,  13 
N.  M.  19,  79  P.  291;  ilagen  v.  R.  Co, 
100  App.  Div.  218,  91  N.  Y.  S.  914; 
Lew  V.  Hatch,  92  N.  Y.  S.  287;  Gav 
f.  Mitchell.  14-6  N.  C.  509,  60  S.  E. 
426;  El  Paso  S.  W.  R.  Co.  r.  Barrett, 
46  Tex.  Civ.  14,  101  S.  W.  1025,  121  S. 
W.  570;  St.  Louis,  etc.  R.  Co.  r.  Ross 
(Tex.  Civ.),  89  S.  W.  1105;  San  Antonio 

F.  Co.  r.  Drish,  38  Tex.  Civ.  214,  85  S. 
W.  440;  Halbert  v.  Co.  (Tex.  Civ.),  107 
S.  W.  592;  Conwill  v.  R.  Co.,  85  Tex. 
96,  19  S.  W.  1017;  Revnolds  v.  Ilassam, 
SO    vt.   501,    68    A.    645. 

New  trial  should  not  be  granted  where 
party  claiming  surprise  was  negligent 
in  not  moving  for  a  continuanrP. 
Kroger  v.  Ryan,  83  O.  St.  299,  94  N.  E. 
428. 

94S-68  St.  Louis,  etc.  R.  Co.  v.  Wig- 
gins. 48  Tex.  Civ.  440.  107  S.  W.  899. 
94^-69  Tillar  r.  Liebke,  78  Ark.  324, 
95  S.  W.  769;  St.  Louis  S.  R.  Co.  r. 
Byrne,  73  Ark.  377,  84  S.  W.  469; 
Whitehead  r.  Breckenridge,  5  Ind.  Ty. 
133,  82  S.  W.  698;  Heath  c.  Cook  (R. 
T.),  68  A.  427;  Gulf,  etc.  R.  Co.  c. 
Havs,  40  Tex.  Civ.  162,  89  S.  W.  29; 
Norfolk,  etc.  R.  Co.  c.  Spencer,  104 
Va.  657,  52  S.  E.  310. 
913-70  Plumlee  v.  R.  Co.,  85  A'k. 
4SS,  109  S.  W.  515;  Bunn  r.  Hargravcs, 
3  Ga.  App.  518,  60  S.  E.  223;  Miller  c. 
Thigpen,  125  Ga.  113,  54  S.  E.  194; 
Rogers   f.   Daniels,   116   HI.   App.   515; 
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Stowers  v.  Singer  (Ky.),  67  S.  W.  822; 
I'hoenix  Ins.  Co.  v.  Wintersmith,  30 
Kv.  L.  R.  369,  98  S.  W.  987;  Louis- 
vi'lle  &  N.  R.  Co.  v.  Ueltschi,  31  Ky. 
L.  R.  931,  104  S.  W.  320;  Libbv  r. 
liarry,  15  N.  D.  286,  107  N.  W.  972; 
llovrock  V.  McKenzie,  8  N.  D.  601,  SO 
N.'W.  762;  Smith  v.  Ins.  Co.,  21  S.  D. 
133,  113  N.  W.  94;  El  Paso,  etc.  R.  Co. 
r.  Murtle,  49  Tex.  Civ.  273,  108  S.  W. 
s»98;  Flynt  r.  Taylor  (Tex.  Civ.),  91  S. 
W.  864;  Houston  L.  &  P.  Co.  v.  Hooper, 
1(3  Tex.  Civ.  257,  102  S.  W.  133;  Wilson 
r.  Keckley,  107  Va.  592,  59  S.  E.  383; 
.Seattle  L.  Co.  v.  Sweeney,  43  Wash. 
1,  .S5  P.  677. 

Exceptions. — See  Illinois  C.  R.  Co.  v. 
McManus,  24  Ky.  L.  R.  81,  67  S.  W. 
1000;  Hanson  i\  Bailev,  96  Minn.  274, 
ir.{  N.  \V.  909. 

Newly-discovered  evidence  of  convic- 
tions of  a  witness  is  merely  cumula- 
tive of  impeaching  evidence  offered  on 
the  trial.  S.  v.  Whitsett,  232  Mo. 
511,  134  S.  W.  555. 

943-71  Wells  v.  Gunn,  33  Colo.  217, 
79  P.  1029;  O'llara  V.  R.  Co.,  102  App. 
Div.  398,  92  N.  Y.  S.  777;  Sehnitzler 
r.  Co.,  93  N.  Y.  S.  1119;  S.  v.  DeMarias, 
27  S.  D.  303,  130  N.  W.  782;  Bren- 
iian  r.  Seattle,  39  Wash.  640,  81  P.  1092. 
«41-72  Chapman  v.  R.  Co.,  102  App. 
Div.  176,  92  N.  Y.  S.  304;  Beers  v.  R. 
Co.,  101  App.  Div.  308,  91  N.  Y.  S. 
957;  Hughes  v.  Co.  (R.  I.),  67  A.  450; 
Tucker  r.  Co.,  18  Wyo.  97,  104  P.  529. 
944-75  Riley  v.  Co.,  117  N.  Y.  S. 
974. 

New  trials  not  favored.  S.  v.  Bybee, 
119  Mo.  632,  51  S.  W.  470, 
947-80  "For  equity  to  set  aside  a 
verdict  at  law  on  account  of  newly  dis- 
covered evidence,  the  evidence  discov- 
ered must  be  decisive  of  the  contro- 
versy." Robinson  i\  Veal,  79  Ga.  633, 
7  S.  E.  159.  See  Wimpv  r.  Gaskill. 
79  Gn..  620,  7  S.  E.  156";  Norman  v. 
Goode,  121  Ga.  449,  49  S.  E.  268. 
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■^•'c  G  St.wdard  Proc,  corresponding 
title. 

949-1  New  Roads  0.  &  Mfg.  Co.  v. 
Kline,  154  Fed,  296,  83  C.  C.  A.  1; 
Hiitler  v.  Co.,  1  Alaska  246;  Wilming- 
ton C.  R.  Co.  1-.  White,  6  Penne.  (Del.) 
363,  66  A.  1009;  Thompson  &  Co.  v. 
Gosserand,  131  La.  1056,  60  S.  682; 
Prudoehl  v.  Randall,  108  Minn.  185,  121 


N.  W.  913;  Harrison  v.  Birrell,  58  Or. 
410,  115  P.  141;  Fleischman  r.  R.  Co., 
76  S.  C.  237,  56  S,  E.  974,  9  L,  R.  A. 
(N,  S,)  519;  S.  r,  Metcalf,  IS  S,  D. 
393,  100  N.  W,  923,  67  L,  R.  A.  331  (of 
political  parties) ;  Houston,  etc.  R.  Co. 
V.  Lee  (Tex.  Civ.),  123  S,  W,  154; 
Prince  v.  Prince,  64  Wash,  552,  117 
P.  255;  O'Brien  L.  Co.  v.  Wilkinson, 
123  Wig.  272,  101  N.  W.  1050;  Vogt 
v.  Schienebeck,  122  Wis.  491,  100  N. 
W.  820. 

See  Rohrbach  i\  Hammill  (la.),  143  N. 
W.  872;  S.  V.  Power  Co.,  119  Minn. 
225,  137  N.  W.  1104,  41  L.  R.  A, 
(N.  S.)   1181. 

950-3  Comp.  Scott  v.  Jacobs,  31  Okla. 
109,  126  P.  780. 

950-4  Globe  &  R.  F.  Ins.  Co.  v. 
Moffat,  154  Fed.  13,  83  C.  C.  A.  91; 
Sanders  r.  Brown,  145  Ala.  665,  39  S. 
732;  Wilmington  C.  R.  Co.  v.  White, 
6  Penne.  (Del.)  363,  66  A.  1009;  Mor- 
ris V.  Jamieson,  205  111.  87,  103,  68  N. 
E.  742;  Schultz  v.  Ford,  133  la.  402, 
109  N.  W.  014;  Oriental  L.  Co.  v.  Co., 
103  Va,  730,  50  S,  E,  270;  Columbian 
B,  Co.  v.  Bowen,  134  Wis.  218,  114  N. 
W.  451. 

Judicial  notice  taken  of  custom  of  ap- 
propriating water  rights  on  public  do- 
main. Parkersville  D.  Dist.  r.  Wat- 
tior,  48  Or.  332,  86  P.  775;  Speake  r. 
Hamilton,  21  Or.  3,  26  P.  855;  Lewis  v. 
McClure,  8  Or.  274  (over,  by  case  first 
cited);  Isaacs  v.  Barber,  10  Wash.  124, 
38  P.  871,  45  Am.  St.  772,  30  L.  R.  A. 
665. 

931-5  Hammond  v.  Co.,  107  Md.  295, 
68  A.  496. 

951-6  See  Clark  v.  Milling  Co.,  165 
111.  App.  177. 

931-7  Puritas  Laundrv  Co.  v.  Green, 
15  Cal.  App.  654,  115  P.  660;  Knollin 
V.  Co.,  51  Colo.  355,  117  P.  999;  Ro- 
chelle,  etc.  Co.  v.  Fisher,  13  Ga.  App. 
621,  79  S.  E.  584;  Douglas  r.  Rogers, 
10  Ga.  App.  486,  73  S.  E.  700;  Com- 
mercial Bk.  r.  Co.,  120  Ga.  74,  47  S.  E. 
589;  Lauchheimer  v.  Jacobs,  126  Ga, 
261,  55  S.  E.  55;  Watson  r.  Hazelhurst, 
127  Ga.  298,  56  S.  E.  459;  Stewart  v. 
Cook,  118  Ga.  541,  45  S.  E.  398;  North- 
ern Produce  Exch.  v.  Ablon,  169  Til. 
App,  633;  Haas  Lumb.  Co.  r.  Harty 
Bros.,  169  111.  App.  323;  Klaub  v. 
Vokoun,  169  111.  App.  434;  Swern  v. 
Churchill,  155  111.  App.  505;  Plover  Sav, 
Bk.  V.  Moodie,  135  Ta.  685,  110  N.  W. 
29;  Todd  r.  Howell.  47  Ind.  App.  665, 
95   N,   E,   279;    Rastetter   v.   Reynolds, 
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160  Ind,  133,  66  N.  E.  612;  Everitt  v. 
Co.,  25  Ind.  App.  287,  57  N.  E.  281; 
Tilden  Co.  v.  Hair  Co.,  216  Mass.  323, 
103  N.  E.  916;  Tower  v.  Co.,  184  Mass. 
472,  69  N.  E.  348;  Karwick  v.  Pickands, 
171  Mich.  463,  137  N.  W.  219;  Welch 
Co.  V.  Elevator  Co.,  122  Minn.  432,  142 
N.  W.  828;  Baker  v.  Barker,  118  Minn. 
419,  137  N.  W.  7;  Staroske  v.  Pub. 
Co.,  235  Mo.  67,  138  S.  W.  36;  New 
Eng.  B.  Co.  V.  Flint  (N.  H.),  90  A. 
789;  Rhodesia  Mfg.  Co.  v.  Tombacher, 
129  N.  Y.  S.  423;  Erie  E.  Co.  v.  Waite, 
62  Misc.  372,  114  N.  Y.  S.  1115;  S. 
V.  Reilly,  25  N.  D.  339,  141  N.  W.  720; 
Savage  v.  Co.,  48  Or.  1,  85  P.  69;  Penn. 

B.  Co.  V.  Naive,  112  Tenn.  239,  79  S.  W. 
124;  Ankeny  r>.  Young,  52  Wash.  235, 
100  P.  736;  O'Brien  L.  Co.  v.  Wilkin- 
son, 123  Wis.  272,  101  N.  W.  1050; 
Vollmar  &  Below  Co.  v.  Co.,  146  Wis. 
412,  131  N.  W.  899;  Gehl  v.  Co.,  105 
Wis.  573,  81  N.  W.  666,  116  Wis.  263, 
93  N.  W.  26.  See  infra,  "Physicians 
and  Surgeons,  850-81,  and  this  title 
957-27. 

Custom  must  be  shown  to  have  been 

uniform   and   well   established.     Taylor 

t?.  Sawmill  Co.,  105  Ark.  518,  152  S.  W. 

150. 

Age    of    custom    immaterial    if    parties 

knew  of  it.     Rastetter  v.  Reynolds,  160 

Ind.  133,  66  N.  E.  612.     See  Edelstein 

1".  Sehuler  (1902),  2  K.  B.   (Eng.)   144, 

154. 

952-8     Joynson    v.    Hunt,    93    L.    T. 

(Eng.)   470,  21   T.  L.  R.  692;   Grace   v. 

Ins.    Co.,    109    U.    S.    278;    Kalamazoo 

C.  Co.  V.  Simon,  129  Fed.  1005,  64  C.  C. 
A.  166;  De  Witt  v.  Berry,  134  U.  S. 
306;  Jenkins  S.  S.  Co.  v.  Preston,  186 
Ted.  609,  108  C.  C.  A.  473;  Hammett 
V.  Chase,  158  Fed.  203;  The  Mary  S. 
Bradshaw,  155  Fed.  696;  Carbon  S.  Co. 
V.  Ennis,  114  Fed.  260,  52  C.  C.  A.  146; 
Noyes  v.  Marlott,  156  Fed.  753,  84  C. 
C.  A.  409;  Moore  f.  U.  S.,  196  U.  S. 
157;  Florence  W.  Wks.  v.  Co.,  145  Ala. 
677,  40  S.  49;  Leonhart  v.  Assn.,  5  Cal. 
App.  19,  89  P.  847;  Fish  v.  Correll, 
4  Cal.  App.  521,  88  P.  489;  Vardeman 
V.  Ins.  Co.,  125  Ga.  117,  54  S.  E.  66; 
Currie  v.  Syndicate,  104  111.  App.  165; 
Whipple  f."  Tucker,  123  111.  App.  223; 
Independent  Torpedo  Co.  v.  Oil  Co.,  48 
Ind.  App.  124,  95  N.  E.  592;  Shedd  v. 
Co.,  48  Ind.  App.  23,  95  N.  E.  316; 
Covington  v.  Co.,  28  Ky.  L.  E.  636,  89 
S.  W.  1126;  Birely  v.  Dodson,  107  Md. 
229.  68  A.  488;  Hammond  v.  Co.,  107 
Md!  295,  68  A.  496;  Denton  v.  Gill,  102 


Md.  386,  62  A.  627,  3  L.  R.  A.  (N.  S.) 
465;  Johnson  v.  Norcross  Bros.,  209 
Mass.  445,  95  N.  E.  833;  Stearns  v 
R.  Co.,  148  Mich.  271,  111  N.  W.  769; 
J.  Schlitz  B.  Co.  V.  Grimmon,  28  Nev. 
235,  81  P.  43;  Voorhees  Rubber  Co.  v. 
Co.,  31  O.  C.  C.  557;  Stovall  v.  Gardner 
(Tex.  Civ.),  103  S.  W.  405;  California 
Pine  Box,  etc.  Co.  v.  Orchard  Co.,  39 
Utah  325,  117  P.  35. 
Also  by  actions  which  show  disregard 
of  a  custom.  Kansas  City  M.  &  0. 
R.  Co.  V.  West  (Tex.  Civ.),  149  S.  W. 
206. 

Where  an  agent  here  was  expressly 
authorized  to  purchase  for  "spot  cash'' 
upon  his  own  insjjection.  No  repug- 
nant custom  was  admissible  to  vary 
or  control  his  authority.  Citizens'  Nat. 
Bk.  V.  Ariss,  68  Wash.  448,  123  P. 
593,  cit.  Boardman  v.  Spooner,  13  Allen 
(Mass.)  353,  90  Am.  Dec.  196. 
Express  stipulation  in  contract,  not  al- 
ways conclusive  against  existence  of 
custom.  In  re  Arbitration  between 
Walkers  (1904),  2  K.  B.  (Eng.)  152. 
953-9  Smith  v.  Co.,  82  Conn.  116,  72 
A.  577  (though  custom  not  universal 
or  general) ;  Everitt  v.  Co.,  25  Ind.  App. 
287,  57  N.  E.  281;  Sawyer  v.  Deicken, 
56  Misc.  634,  107  N.  Y.  S.  560;  Brem- 
erman  v.  Hayes,  9  Pa.  Super  8.  See  in- 
fra, 957-27. 

"The  customs  and  usages  of  a  particu- 
lar trade  will  not  be  admitted  in  evi- 
dence against  one  who  is  not  in  that 
trade,  since  he  is  not  presumed  to  be 
familiar  with  such  customs  and  usages; 
but  'when  both  parties  to  a  contract 
are  engaged  in  the  particular  trade 
they  will  be  presumed  to  have  knowl- 
edge of  such  custom.  It  is  not  neces- 
sary in  such  a  case  to  prove  actual 
knowledge,  or  tliat  the  custom  is  so 
general  or  universal  that  knowledge 
mav  be  presumed.'  Smith  &  Co.  f. 
Russell  Lumber  Co.,  82  Conn.  116,  72 
Atl.  577.  If  a  general  usage  to  carry 
goods  on  deck  [of  a  ship]  exists,  un- 
derwriters who  are  doing  business  in 
the  particular  trade  must  take  notice 
of  it;  and  their  contracts  must  be  con- 
strued with  reference  to  such  usage.' 
Insurance  Co.  v.  Reymershoffer,  56  Tex. 
238.  'The  law  seems  to  be  that  when 
there  is  nothing  in  the  agreement  to 
exclude  the  inference  the  parties  ara 
always  presumed  to  contract  with  ref- 
erence to  the  usage  or  custom  which 
prevails  in  the  particular  trade  or  busi- 
ness   to    which    the    contract    relates.' 
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Bowles  V.  Driver,  112  S.  W.  440.     See, 
also,    Harbet     t.    Neill,    49    Tex.    152; 
Hevworth  r.  Miller  Grain  Co.,  174  Mo. 
171,   73  S.  W.   498."     Holder  v.  Swift 
(Tex.  Civ.),  147  S.  W.  690. 
953-10     Fleming    v.    Wells,    45    Colo. 
255,    101    P.    66    (but    not    otherwise); 
Soper    r.    Tyler,    77    Conn.    104,    58    A. 
699;   Stern  v.  Simons,  77  Conn.  150,  58 
A.  696;   Arrington   v.  Fleming,  117  Ga. 
449,    43    S.    E.    691;    Hughes    v.    Knott, 
138  N.  C.  105,  50  S.  E.  586;   Morris  v. 
Supplee,  208  Pa.  253,  57  A.  566;   Trad- 
ers Ins.  Co.  V.  Dobbins,  114  Tenn.  227, 
86  S.  W.  383;    Kempner  v.  Patrick,  43 
Tex.  Civ.  216,  95  S.  W.  51;   Ankeny  v. 
Young,   52   Wash.   235,   100   P.    736. 
Custom  of  a  particular  market.     Smith 
V.  Bloom   (la.),  141   N.  W. '32. 
954-11     Smart    f.    Haase,     79     Conn. 
587,  65  A.  972;  Steidtmann  v.  Lav  Co., 
234  HI.   84,    84   N.   E.   640;    Samuels   v. 
Oliver,  130  HI.  73,  22  N.  E.  499;  Taylor 
V.  Bailev,    169   HI.    181,   48   N.    E.    200; 
Doell   V.  Schrier,   36   Ind.   App.   253,   75 
N.   E.   600;   Biggs   v.  Langhammer,   103 
Md.  04.   63    A.   198;    Tower   r.   Co.,   184 
Mass.  472,  69  N.   E.   348;   Hevworth   v. 
Co.,  174  Mo.  171,   73   S.  W.   498;    C.   v. 
Sanderson,  40  Pa.  Super.  416.     See  Sno- 
qualmi    R.    Co.    v.    Movnihan,    179    Mo. 
629,  78  S.  W.  1014;  Bixby  v.  Bruce,  69 
Neb.  78,  95  N.  W.  34. 
See  Ross  v.  Northrup,  King  &  Co.,  lo6 
Wis.  327,  144  N.  W.  1124. 
Acceptance  of  usage,  if  one  of  the  par- 
ties  not   a   member   of   trade   or    circle 
in   which    it   prevails,   must   be    shown, 
either  by  proof  of  actual  knowledge  or 
that  it  was  so  generally  known  in  the 
community   his   knowledge    may   be   in- 
ferred.    New  Roads  O.  &  Mfg.   Co.  v. 
Kline,  154   Fed.   296,   83   C.   C.   A.   1. 
954-12     Ennis  Brown  Co.  v.  Hurst,  1 
Cal.  App.   752,   82   P.   1056. 
Ignorance    of    one    who    indorses    and 
negotiates  a  check  as  to  usage  of  banks 
in    presenting    it    for    payment    cannot 
prevent  appjlication   of   statute  making 
such  usage  a  factor  on  question  of  dili- 
gence.    Plover  Sav.  Bk.  v.  Moodie,  135 
la.  685,  110  N.  W.  29. 
955-14     Guggenheim  r.  Hoffman,  128 
HI.  App.  289;  Collins  v.  Mechling.  1  Pa. 
Super.    594;    Martin    v.    Co.,    81    S.    C. 
432,  62  S.  E.  833;  Bowles  v.  Rice,  107 
Va.  51,  57  S.  E.  575. 
Custom  of  "business  houses,  not  binding 
upon   one  who  has  no  notice  unless  it 
is  notorious.     San  Antonio  M.  &  S.  Co. 
V.  Josey  (Tex.  Civ.),  91  S.  W.  598. 


956-15  Kentucky  D.  &  W.  Co.  r. 
Lillard,  160  Fed.  34,  87  C.  C.  A.  190; 
Lillard  r.  Co.,  134  Fed.  168,  67  C.  C.  A. 
74;  Globe  &  R.  F.  Ins.  Co.  v.  Moffat, 
154  Fed.  13,  83  C.  C.  A.  91  (meaning 
of  "noon"  in  policy);  Kauffman  v. 
Raeder,  108  Fed.  171,  47  C.  C.  A.  278, 
54  L.  R.  A.  247;  Loval  i\  Wolf  (Ala.), 
60  S.  298;  Ball  r.  Co.,  146  Ala.  309, 
39  S.  584;  Henderson-B.  L.  Co.  v.  Cook, 
149  Ala.  226,  42  S.  838;  W.  U.  T.  Co. 
V.  Bowman,  141  Ala.  175,  37  S.  493; 
Heistand  v.  Bateman,  41  Colo.  20,  91 
P.  1111;  Chicago,  etc.  Co.  v.  Hyslop, 
227  111.  308,  81  N.  E.  379;  Chisholm  v. 
Co.,  160  111.  101,  43  N.  E.  796;  Gug- 
genheim V.  Hoffman,  128  111.  App.  289; 
Pec-t  r.  Peet,  229  111.  341,  82  N.  E.  376; 
Chicago,  etc.  R.  Co.  v.  R-eyman  (Ind.), 
73  N.  E.  587;  Hichhorn  v.  Bradley,  117 
la.  130,  90  N.  W.  592;  Thayer  v.  Co., 
121  la.  121,  96  N.  W.  718;  Sherwood 
r.  Bk..  131  la.  528,  109  N.  W.  9;  Roches- 
ter G.  Ins.  Co.  V.  Ins.  Co.,  27  Ky.  L.  R. 
1155,  87  S.  W.  1115  (meaning  of 
''noon"  in  policy);  Shute  v.  Bills,  191 
Mass.  433,  78  N.  E.  96;  Floyd  v.  Mann, 
146  Mich.  356,  109  N.  W.  679;  Riley- 
W.  G.  Co.  f.  Co.,  129  Mo.  App.  325,  108 
S.  W,  628;  Newhall  v.  Appleton,  114 
N.  Y.  140,  21  N.  E.  105;  Blalock  v. 
Clark,  137  N.  C.  140,  49  S.  E.  88;  Gulf, 
etc.  R.  Co.  I'.  Leatherwood,  29  Tex.  Civ. 
507,  69  S.  W.  119;  Fort  P.  Co.  r.  Dis- 
sen,  45  Tex.  Civ.  403,  101  S.  W.  477; 
Morgan  v  Barber  (Tex.  Civ.),  99  S. 
W.  730;  Consol.,  etc.  R.  Co.  v.  Gonzales, 
.50  Tex.  Civ.  79,  109  S.  W.  946;  Ander- 
son r.  Lewis,  64  W.  Va.  297,  61  S.  E. 
160. 

Usage  at  place  of  performance  may  be 
shown  though  contract  made  elsewhere. 
Globe  &  R.  F.  Ins.  Co.  r.  Moffat,  154 
Fed.  13,  83  C.  C.  A.  91;  Moore  i-.  U. 
S.,  196  U.  S.  157. 

Evidence  of  customary  charge  for  ser- 
vices is  competent  on  issue  as  to  mis- 
take in  written  contract.  Mercer  f. 
Co.,  32  Ky.  L.  R.  230,  105  S.  W.  441. 
Custom  of  employes  not  binding^  on 
corporate  employer  unless  recognized 
by  governing  officials.  Southern  R.  Co. 
V.  Hobbs,  118  Ga.  227,  45  S.  E.  23.  But 
proof  of  a  uniform  course  tends  to 
show  it  was  authorized.  Leighton  & 
H.  S.  Co.  V.  Snell,  217  HI.  152,  73 
N.  E.  462.  Concurrence  by  employer 
must  be  shown.  South  Chicago  C  R. 
Co.  i\  Dufresne,  200  HI.  456,  65  N.  E. 
1075.  See  No.  Chicago  S.  R.  Co.  r. 
Kaspers,  186  111.  246,  57  N.  E.  849.    As 


.581 


Vol.  3 


CUSTOMS    AM)    1  SAGES 


between  employer  and  omployos,  former 
presumed  to  know  of  manner  in  wliich 
latter  lonjj  porformeii  their  duties. 
Atchison,  etc.  R.  Co.  v.  Sowers  (Tex. 
Civ.),  {(I)  S.  W.  190.  And  a  custom 
for  protection  of  workmen  may  ae(]uiro 
force  of  a  rule.  CJulf,  etc.  K.  Co.  r. 
Hays,  40  Tex.  Civ.  Kli'.  S9  S.  W,  '29; 
Guff,  etc.  R.  Co.  r.  Winter,  3.S  Tex. 
Civ.  S,  S.l  S.  W.  477.  Custom  of  em- 
ployes in  running  a  train  at  s]ieed  in 
excess  of  that  permitted  may  be  shown 
as  between  stranger  and  companv  Mc- 
Kerley  v.  R.  Co.  (Tex.  Civ.),  So"S.  W. 
499.  But  occasional  like  acts  are  not 
competent  to  show  revocation  or  aban- 
donment of  comjMnv's  rule.  Louisville 
&  N.  R.  Co.  r.  Scaiilon,  22  Kv.  L.  R. 
1400,  60  S.  W.  643.  Comp.  Kane  r.  R. 
Co.,  142  Fed.  682,  73  C.  C.  A.  672,  and 
Biles  r.  R.  Co.,  143  N.  C.  78,  .5.5  S.  E. 
512;  Texas,  etc.  R.  Co.  r.  Conway,  44 
Tex.  Civ.  G^,  98  S.  W.  1070. 
In  actions  for  negligence  I'roof  is  com- 
petent to  sliow  usual  precautions  taken 
to  prevent  injurv  or  loss.  Thaver  r. 
Co.,  121  la.  121,  96  N.  W.  718;  ciooker 
r.  Co.,  34  Wash.  191,  75  P.  632;  Ras- 
mussen  r.  Co.,  133  Wis.  20.3,  113  X.  W. 
453;  Bodie  v.  R.  Co.,  61  S.  C.  46S,  39 
S.  V,.  715.  General  custom  of  men  in 
a  certain  emjdoyment  as  to  manner  of 
doing  work  niav  be  shown  (Leque  v. 
Co..  133  Wis.  547,  113  X.  W.  946),  if 
it  does  not  contradict  common  knowl- 
edge nor  prove  a  custom  obviously  dan- 
gerous.     Bovce    r.    Co.,    119    Wis.    642, 

97  N.  W.  563,  over.  Coif  v.  R.  Co.,  87 
Wis.  273,  58  N.  W.  408.  But  evidence 
of  general  custom  of  railway  companies 
as  to  construction,  maintenance  and 
operation  of  roads  is  not  always  ad- 
missible. See  NfcDermott  i".  Severe,  25 
App.  Cas.  (D.  C.)  276;  Weaver  v.  R. 
Co.,  3  App.  Cas.  (D.  C.)  436.  And  if 
admissible,  is  not  controlling.  Rickord 
r.  R.  Co.,  141  Fed.  905,  73  C.  C.  A.  139 
A  workman  who  does  not  know  of  a 
custom  cannot  show  its  non  observance. 
Bourbnniiais  r.  Co.,  1S4  Mass.  250,  68 
N.   E.  2:^2. 

Proof  of  custom  among  workmen  in 
selection  of  appliances,  immaterial. 
Geldard  r.  Marshall,  47  Or.  271,  sj  V. 
867.  8t   r.   ^(\?,. 

Custom  of  carrier  in  calling  stations 
may  be  shown  bv  passenger.  Kansas 
C.   S.   R.   Co.   r.   Belknap,   so   Ark.   587, 

98  S.  W.  366. 

956-16  Harris  r.  Fall.  177  Fed.  79, 
100  C.  C.  A.  497;  Byrd  v.  Beall,  150  Ala. 


122,  43  S.  749;  Gould  V.  Co.,  147  Aln. 
629,  41  S.  675;  Corey  v.  Struve,  16  Cal. 
App.  310,  116  P.  975;  Bacon  F.  Co.  r. 
Blessing,  122  Ga.  369,  50  S.  E,  139; 
First  Nat.  Bk.  r.  Mackey,  157  111.  App. 
4()S;  Bk.  r.  Miller,  1J5  111.  Ai)p.  224: 
Swern  f.  Churchill,  155  111.  Ayp.  50.".; 
Hak"  r.  Townsend  (la.),  102  X.  W.  499; 
Kenyon  r.  Co.,  135  .Mich.  103,  97  X.  \V. 
407;  Aforitz  r.  llerskovitz,  46  Wash. 
19L',  89  P.  560. 

Usage  as  to  giving  notice  of  arrival  or 
making  delivery  of  gootls  on  holidays 
is  chargealile  to  shipper  who  sends 
goods  to  agent  at  i)lace  where  usage 
I'revails.  Illinois  C.  R.  Co.  r.  Carter, 
165  111.  570,  46  N.  E.  374,  36  L.  R.  A. 
527;  Penn.  R.  Co.  v.  Xaive,  112  Tena 
239,  79  S.  W.  124.  See  Savings  Bk.  f. 
Bk.,  98  Tenn.  337,  39  S.  W.  338. 
It  Is  presumed  insurai^ce  company 
knows  local  meaning  of  "winter  sea- 
son,'' used  in  rider.  Barker  r.  Ins. 
Co.,  136  Mich.  626,  99  N.  W.  866.  Seo 
Soi>er  r.  Tyler,  77  Conn.  104,  58  A.  ro9. 
Same  rule  applies  where  parties  not 
strangers. — A  tracle  usage  by  wliicdi 
words  given  unusual  or  arbitrary  sig- 
nificance in  a  jtarticular  line  of  busi- 
ness generally  or  in  locality  in  which 
parties  reside  must  be  shown  to  be  of 
such  definite  character  and  such  gen 
eral  acceptance  that  knowledge  thereof 
by  both  parties  may  be  reasonably  in- 
ferred. Citizens  State  Bk.  r.  Chambers, 
129  Ta.  414,  105  X.  W.  692. 
056-17  McCall  r.  Ilerrin,  118  Ga. 
522,  45  S.  E.  442;  Greer  r.  R.  Co.,  193 
Mass.  246,  79  X.  E.  267;  Sinclair  r. 
S.,  45  Tex.  Cr.  4  87.  77  S.  W.  621. 
Rights  of  ignorant  stranger  not  afTected 
bv  carrier's  custom.  Atlantic  &  B.  R. 
Co.  v.  Anderson,  118  Ga.  288,  45  S.  E. 
271. 

Principals  not  chargeable  with  notice 
of  custom  of  factors  (Leibhardt  r.  Wil 
son.  38  Colo.  1,  88  P.  173),  or  traveling,' 
salesmen  (Gould  r.  Co.,  147  Ala.  62'.*, 
41  S.  675),  or  brokers  (Robbins  r.  Ma- 
hof,  14  X''.  D.  228.  103  X.  W.  755;  Chil- 
berg  r.  Lyng.  128  Fed.  899.  63  C.  C.  A. 
451);  unless  it  was  contemplated  con 
tracts  should  be  made  according  to 
usage.  Bibb  r.  Allen,  149  U.  S.  481. 
956-18  Pickett  r.  R.  Co.,  138  Ga. 
177.  74  S.  E.  1027;  Atkinson  r.  Kirk- 
Patrick,  90  Kan.  515,  135  P.  579;  Ire 
land  f.  Clark,  109  Me.  239.  83  A.  667; 
Fellows  r.  Dorsev.  171  Mo.  App.  2S9. 
157  S.  W.  995;  Hart  r.  Cort,  83  Misc. 
44.    144    X.    Y.    S.    627;    Sultan    ».    Oil 
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Barrels,  16  Phila.  (Pa.)  342;  Houston, 
etc.  R.  Co.  I".  Anderson  (Tex.  Civ.), 
147  S.  W,  353;  Russell  v.  Ferguson,  77 
Vt.  433,  60  A,  802;  Oriental  L.  Co.  v. 
Co.,  103  Va,  730,  50  S.  E.  270;  Bowles 
f.  Ricp,  107  Va.  51,  57  S.  E.  575;  Pro- 
vincial Ins.  Co.  V.  Connolly,  5  Can.  Sup. 
Ct.  25S. 

956-20  Penland  r.  Ingle,  138  N.  C. 
4.j6,  50  S.  E.  850;  Pratt  v.  Bk.,  12 
Phila.   (Pa.)   378. 

956-21  Clear  and  definite.  Gulf, 
etc.  Co.  r.  Hovs-ell  (Fla.),  6.3  S.  661. 
956-22  The  Gualala,  178  Fed.  402, 
102  C.  C.  A.  548;  Lemke  v.  Hage,  142 
Wis.  178,  125  N.  W.  440. 
Question  is  for  jury  though  evidence 
not  clear,  uncontradictory  and  distinct. 
Hichhorn  v.  Bradley,  117  la.  130,  90 
N.  W.   592. 

956-23  Doutt  must  be  eliminated. 
Tlioini»son  v.  Taylor,  15  Phila.  (Pa.) 
2-10. 

Question  for  jury. — Miller  v.  Fischer, 
142  Api>.  Div.  172,  126  N.  Y.  S.  996. 
If  there  is  some  proof  question  for 
jury.  Henderson  B.  L.  Co.  v.  Cook, 
14i)  Ala.  226,  42  S.  838. 
General  knowledge  of  custom  must  be 
sliowu  by  proof  of  its  existence  long 
enough  to  have  become  known.  Mer- 
chants' G.  Co.  V.  Co.,  89  Ark.  591,  117 
S.  W.  767. 

956-24  Must  testify  of  custom,  not 
of  meaning  of  contract.  Col.,  etc.  Co. 
r.  All.  Glass  Co.,  43  Pa.  Super.  367. 
Elements. — A  custom  to  be  binding* 
must  bf  uniform,  long  established  and 
generally  acquiesced  in,  and  so  well 
known  as  to  induce  belief  parties  con- 
tracted with  reference  to  it.  Newton 
R.  VVks.  V.  Co.,  100  111.  App.  421;  Cur- 
rio  f.  Syndicate,  104  111.  App.  165; 
Am,  Ins.  Co.  r.  France,  111  111.  Apj). 
310;  Strange  v.  Carrington,  116  111. 
App.  410.  It  must  be  reasonable.  Pen- 
land  r.  Ingle,  138  N.  C.  456,  50  S.  E. 
SoO.  Rut  usage  need  only  be  old 
enough  to  be  well  established  in  the 
trade  or  place.  Currie  r.  Syndicate, 
supra.  See  Bvrd  v.  Beall,  150  Ala. 
122.  43  S.  749;  Wilmington  C.  R.  Co. 
V.   White,   6   Penne.    (Del.)    363,   66   A. 

moo. 

Law  and  fact. — Sufficiency  of  usage  Is 
^or  court;  whether  facts  establish  it  is 
■"'  .i"ry.  Currie  r.  Svndicate.  104  111. 
\pp.  165;  Tower  r.  Co.,  1S4  Mass.  472. 
'"■I  N.  E.  34S;  Oriental  L.  Co.  r.  Co.. 
'13  Va.  730,  50  S.  E.  270;  In  re  Arbi- 
tration  between  Walkers   (1904),   2   K. 


B.  (Eng.)  152.  Knowledge  of  custom 
of  which  it  is  not  presumed  parties  had 
notice  is  for  jury.  New  Roads  O.  & 
Mfg.    Co.    V.    Kline,    154    Fed.    296,    83 

C.  C.  A,  1. 

A  regular  usage  for  the  inhabitants  of 
a  jtarish  to  have  a  churchway  through 
the  <lemesne  of  a  manor  within  the 
parish  is,  prima  facie,  a  parochial  cus- 
tom, and  is  not  restricted  to  part  of 
the  inhabitants  of  the  parish.  A  reg- 
ular usage  of  twenty  years,  unexplained 
and  uncontradicted,  is  sufTicient  to 
warrant  jury  in  finding  existence  of  im- 
memorial custom,  and  from  such  usage, 
unless  contrary  appears,  jury  ought  to 
presume  immemorial  existence  of  the 
right.  Brocklebank  v.  Thompson 
(1903),  2  Ch.  (Eng.)  344.  See  Foster 
r.  Council  (1906),  1  K.  B.  (Eng.)  64S. 
Declarations  of  deceased  predecessor  in 
title,  made  in  private  reeor<l,  concern- 
ing notice  caused  by  him  to  have  been 
given  respecting  use  of  such  way  is 
not  competent  to  overcome  effect  of 
such  usage.  Brocklebank  v.  Thompson 
(1903),  2'Ch.  (Eng.)  344. 
Ancient  court  records  are  good  evi- 
dence freeholders  of  a  manor  had  the 
right  to  take  stone  from  the  waste  to 
be  used  on  their  respective  tenements. 
Heath  v.  Deane  (1905),  2  Ch.  (Eng.) 
S6. 

Local  custom  to  be  proved  as  alleged. 
First  Nat.  Bank  of  Hastings  r.  Bk., 
56  Neb.  149,  76  N.  W.  430;  Oriental 
Lumb.  Co.  r.  Lumb.  Co.,  103  Va.  730, 
50  S.  F.  270. 

In  an  action  against  a  carrier  an  aver- 
ment of  loss  occurring  by  a  breach  of 
contract  is  not  sustained  by  proof  of  a 
loss  sustained  by  breach  of  a  usage. 
American  Lead  Pencil  Co.  v.  R.  Co., 
12}  Tonn.  57.  134  S.  W.  613. 
957-25  Illinois  C.  R.  Co.  r.  Pane- 
biango,  227  111.  170,  81  N.  E.  53;  Donk 
Co  r.  Thil.  22S  111.  233,  81  N.  E.  857; 
Smith  r.  Bloom  (la.),  141  N.  W.  32; 
Postal  T.  C.  Co.  V.  Co.,  136  Ky.  843, 
122  S.  W.  852;  Glantz  r.  R.  Co.,  90 
Neb.  606,  134  N.  W.  242;  Miller  r. 
Fischer,  142  App.  Div.  172,  126  N.  Y.  S. 
996;  Essington  Enamel  Co.  r.  Ins.  Co., 
45  Pa.  Super.  Ct.  550;  Louisville  &  N. 
R.  Co.  r.  Co.,  125  Tenn.  658,  148  S. 
W.  671;  Russell  V.  Ferguson,  77  Vt. 
433,  pn  A.  S02. 

Evidence    held    insufficient. — Saitta    v. 
S.  S.  Co..  13")  N.  V.  P.  375. 
Facts   may   be   proved   from    which    it 
may  be  inferred  custom  is  in  very  gen- 
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i-ral  Kv  riimmon  use.  Chattanooga  M. 
Co.  r.  llaryravos,  111  Toiin.  47(5,  7S 
S.   \V.   10-). 

957-26  Gibbon  r.  Poase,  (lOOa)  1 
K.  H.  (Knj;.)  .slO;  Dovonald  r.  Rosscr, 
93  L.  T.  (Eng.)  271,  21  T.  L.  R.  ')9^; 
Chilbcr},'  v.  Lyng,  12S  Fed.  S99,  {Vi  C. 
C.  A.  451  (I'onliarv  to  jtiiblic  policv); 
Byrd  c.  Boall.  150 "Ala.  IL'2,  43  8.  "749 
(sec  oj'inion  for  nunierous  instances  of 
unreasonableness);  Heistand  r.  liate- 
nian.  41  Colo.  20,  91  V.  1111;  Johnson 
V.  Co.,  16  Haw.  (593 ;  Quin  r.  IlerhoM, 
100  111.  App.  320;  Eckstein  i:  Sihl.ini- 
er,  02  Misc.  63.j.  110  N.  Y.  S.  7;  Pen- 
land  r.  Ingle,  138  N.  C.  4.56,  50  8.  K. 
850;  Missouri,  etc.  R.  Co.  r.  Tarwatcr, 
33  Tex.  Civ.  110.  75  S.  \V.  937. 
Evidence  Inadmissible  to  show  a  cus- 
tom relative  to  tlie  business  of  a  cor- 
poration contrary  to  its  bv-laws.  Or- 
der of  V.  C.  T.  r.  Young,  212  Fed.  132 
(C.  C.  A.). 

Beasonableness  of  custom  is  for  jury. 
In  re  Arbitration  between  Walkers 
(1901),  2  K.  B.  (Hng.)  152.  If  custom 
benefits  public  it  may  not  be  unreason- 
able because  it  injures  an  individual. 
Mercer  r.  Denne,  L.  R.  (1904)  2  Ch. 
(Eng.)  534.  74  L.  J.  Ch.  71,  91  L.  T. 
513.  53  W.  R.  55. 

957-27  Barnard  r.  Kellogg,  10  Wall. 
(U.  S.)  383;  Bridgeman  r.  U.  S.,  140 
Fed.  .177,  72  C.  C.  A.  145;  Mobile, 
etc.  R.  Co.  t\  Co..  165  Ala.  610,  51  S. 
956;  Lansing  W.  Co.  v.  Montgomery,  91 
Ark.  600,  121  S.  W.  1052;  Citizens  B. 
r.  Co.,  80  Ark.  601,  96  S.  W.  997;  Fidel- 
ity &  D.  Co.  r.  Butler,  130  Ga.  225.  60 
S.  E.  851,  16  L.  R.  A.  (N.  S.)  994; 
Coady  r.  Ship  Lewis,  1  Haw.  545  (mari- 
time law);  Kahinu  r.  Aea,  6  Haw.  OS 
(former  custom  of  natives  cannot  af- 
fect nature  of  proj>ertv);  Turner  r. 
Co.,  223  111.  629.  79  X.*  E.  306;  Dela- 
ware &  H.  C.  Co.  r.  Mitchell,  113  HI. 
App.  429  (to  vary  terms  of  contract); 
Entwhistle  r.  Heiike,  113  HI.  App.  572; 
National  F.  Ins.  Co.  r.  Hanberg,  215  HI. 
378,  74  X.  E.  377;  Clark  r.  Aliaman, 
71  Kan.  206,  80  P.  571;  Louisville,  etc. 
R.  Co.  r,  Wioolfork,  30  Kv.  L.  R.  569, 
99  S.  W.  294;  Randall  r.  Smith,  63  Me. 
105,  18  Am.  Rep.  200;  Rhute  r.  Bills, 
191  Mass.  433,  78  \.  E.  96;  Calvert 
r.  Schultz,  143  Mich.  441.  106  N.  W. 
1123;  Empey  r.  Lovell,  117  Minn.  52^, 
134  N.  W.  2S9;  Southwest  M.  R.  Co.  r. 
Co.  138  Mo.  App.  129,  119  S.  W.  9<i2; 
Crockford  r.  S.,  73  Neh.  1,  102  N.  W. 
70;  Wyatt  v.  Wanamakcr,  58  Misc.  429, 


11)  N.  Y.  S.  900;  Jones  r.  Co.,  225  Pa. 
644,  74  A.  013;  Ollesheimer  r.  Foley, 
42  Tex.  Civ.  252,  95  S.  W.  GS8. 
See  Continental  L.  &  T.  Co.  r.  Miller 
(Tex.  Civ.),  161  !=!.  W.  927. 
Custom  of  medical  men  to  render  ser- 
vices to  one  another  without  chargo 
may  be  proved  on  the  issue  as  to  exist- 
ence of  implied  contract.  Bremerman 
V.  Hayes,  9  Pa.  Super.  8.  As  may  their 
custom  to  charge  fees  for  consultation 
to  iiatient  and  not  attemling  physician 
who  reqviested  service.  Baer  v.  Wil- 
li.-ims.  75  N.  J.  L.  30,  66  A.  901. 
Proof  of  the  practice  of  the  legislative 
and  executive  branches  of  government 
for  a  long  series  of  years  ni;iy  be  re- 
garcb'd  in  construing  a  coJistitutional 
provision  of  doubtful  meaning.  S.  V. 
South  Norwalk,  77  Conn.  2."7,  53  A. 
759. 

Custom  may  be  void  for  uncertainty. 
See  In  re  Arbitration  between  Walkers, 
L  R.  (1904)  2  K.  B.  (Eng.)  152;  Ivala- 
niazoo  C.  Co.  r.  Simon,  129  Fed.  1005, 
64  C.  C.  A,  166.  But  variation  in  use 
of  privileges  claimed  under  custom  may 
not  render  it  void.  Mercer  r.  Denne, 
L.  R.  (1904)  2  Ch.  (Eng.)  534,  74  L. 
J.  Ch.  71,  91  L.  T.  513,  .53  W.  R.  .55. 
Custom  not  provable  to  excuse  nonper- 
formani'O  of  contract.  Henrv  r.  Ins. 
Co.  CI'cx.  Civ.).  1(13  .S.  W.  '^SO. 
And  when  stipulations  excusing  liabil- 
ity are  made,  jiroof  of  custom  to  show 
party  is  within  them  must  not  ante- 
date the  contract.  Lima  L.  &  M.  Co. 
r.  Co..  155  Fed.  77,  83  C.  C.  A.  593. 
958-28  St.  Louis,  I.  M.  &  S.  R.  Co, 
r.  Wirbel,  108  Ark.  437,  158  S.  W.  118; 
Schultz  r.  Ford.  133  la.  402,  109  N.  W. 
614;  Nagle  r.  Hake,  123  Wis.  256,  101 
X.  W.  409.  See  Roach  W.  Cm.  Co.  r. 
Dreyfus  (Ark.),  162  S.  W.  1101;  St. 
Louis,  etc.  R.  Co.  r.  Lloyd  (Ark.).  160 
S.  W.  851;  Turlock  Fruit  Juice  Co.  r. 
Pacific,  etc.  Co.,  71  Wash.  128,  127  P. 
842. 

958-29  Ames  M.  Co.  r.  Co..  125  Fed. 
332;  Vaughan's  S.  S.  r.  Stringfellow, 
50  Flji.  70S.  48  S.  410;  Burch  r.  Co., 
125  Ca.  153,  53  S.  E.  1008;  Tqwer  r 
Co.,  184  Mass.  472,  69  X.  E.  348;  S 
r.  Hughes.  31  Xev.  270,  102  P.  562 
^knowledge  may  bo  largely  acquire'! 
through  statements  of  others  engaged 
in  the  trade):  Collins  r.  Mechling,  1 
Pa.  Super.  .591;  Wall  r.  Melton  (Tex. 
Civ.).  94  S.  W.  358;  San  Antonio  T.  Co. 
r.  Lambkin  (Tex.  Civ.),  99  S.  W.  574; 
Parlett  r.  Dunn,  102  Va.  459,  46  S.  E. 
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467;  Richmon.l  L.  Wks.  v.  Ford,  94  Va. 
(]27,  -11  S.  E.  509, 

See  .^chmidt  v.  Scanlan,  32  S.  D.  608, 
HI  N.  W.  128. 

Testimony  may  be  based  on  local  ob- 
servations.— Crooker  r.  Co.,  34  Wash. 
]91.  TJ  \\  G32. 

Teacher  of  experience  may  testify  to 
customary  tiino  of  on^'afring  teachers 
Peacock  i\  Coltranc,  44  Tex.  Civ.  530, 
99  S.  W.  107. 

Experienced  private  secretary  to  gov- 
ernment ofliccr  and  chief  clerk  in  tho 
oflice  may  testify  of  usage  therein. 
Lorenz  v.  U.  S.,  24  App.  Cas.  (D.  0.) 
337. 

Qualified  testimony  as  to  usage,  not  an 
opiLicu.  Thayer  v.  Co.,  121  la.  121,  96 
N.  W.  718.  But  comp.  Schermer  r.  Mc- 
Mahon.  108  Mo.  App.  36,  82  S.  W.  535. 
Assuming  existence  of  custom  and  act- 
ing on  it  bv  witnesses  wiio  have  not 
tested  it  nor  heard  of  it  from  others 
does  not  show  its  existence.  Duling  r. 
R.  Co.,  66  Md.  120,  6  A.  592;  Russell 
r.  Ferguson,  77  Vt.  433,  60  A.  802. 
959-30  Hawaiian  A.  Co.  v.  Norria, 
12  Haw.  229;  Schermer  r.  McMahan, 
108  Mo.  App.  36,  82  S.  W.  535;  Rosen- 
Btein  r.  McCutcheon,  155  App.  Div.  278, 
140  X.  Y.  S.  315;  Nagle  f.  Hake,  123 
"VJ'is.  256,  101  N.  W.  409. 
Expert  evidence,  competent  to  show  or- 
dinary usage  and  |>roi>er  method  in 
dealing  witli  dangerous  agencies. 
Bardsley  v.  C.iU,  218  Pa.  56,  66  A.  1112; 
Parlett  r.  Dunn,  102  Va.  459,  46  S.  E. 
467. 

And  usual  and  customary  charge  for 
exchange,  as  "well  as  custom  as  to 
charging  interest  for  amount  for  whicii 
drafts  have  been  drawn.  Sullivan  v. 
Owens  (Tex.  Civ.),  90  S.  W.  690. 
Evidence  of  particular  transactions 
may  be  shown  to  (  ontra<lict  witness 
testifying  to  general  custom.  Rose  r. 
Lewis.  157  Ala.  521,  48  S.  105. 
959-31  Horst  r.  Lovdal.  113  App. 
Hiv.  277,  98  N.  Y.  S.  996;  Collins  r. 
Mechling,  1  Pa.  Super.  594;  Prigg  r. 
Preston.  28  Pa.  Super.  272;  Smith  r. 
Oo.,  3S  Wash.  454.  SO  P.  779  (as  to  du- 
ties of  mine  employe  must  be  limited 
to  mine  in  question).  But  in  Dossett 
r.  Co.,  40  Wash.  276,  82  P.  273.  it  was 
held  competent  to  receive  evidence  of 
customs  or  rules  in  force  in  other  mills 
of  same  kin<l  and  capacity  concerning 
duties  of  employes  of  character  alleged 
to  have  caused  injury  sued  for.  Ques- 
tions must  not  be  indefinite.     Cook    r. 


Co.,  197  Mass.  7,  83  N.  E.  325.  See 
also  Tarnowski  r.  R.  Co.  (Ind.),  104  N 
E.  16. 

It  is  sufficient  if  custom  is  shown  to 
bo  generally  recognized  and  observed 
by  those  engaged  in  the  kind  of  trans- 
actions to  which  it  applies  within  re- 
gion where  it  is  claimed  to  exist;  not 
essential  it  be  observed  in  every  in- 
dividual transaction.  Traders  Ins.  Co. 
r.  Dobbins,  114  Tenn.  227,  86  S.  W. 
383.  But  existence  of  general  custom 
is  not  shown  by  testimony  of  witnesses 
from  single  locality.  National  F.  Ins. 
Co.  i\  Hanberg,  215  111.  378,  74  N.  E. 
377;  Muren  C.  &  I.  Co.  r.  Howell,  107 
111.  App.  1  (testimony  should  not  be 
limited  to  a  county). 
959-3iS  Collins  v.  Mechling,  1  Pa. 
Super.  594;  Prigg  v.  Preston,  28  Pa. 
Super.  272;  Lawson  f.  Crane,  83  A't. 
115,  74  A.  641. 

Proof  must  not  be  remote  from  occur- 
rence in  (|uestion.  S.  r.  Hoffman,  120 
La.  949,  45  S.  951. 

959-33  Lauchheimer  r.  Jacobs,  126 
Ga.  261,  55  S.  E.  55;  Hichhorn  v. 
Bradley,  117  la.  130,  90  N.  W.  592; 
Jones  1-.  Herrick,  141  la.  615,  118  X. 
W.  444;  Dickinson  r.  City,  75  N.  Y. 
65;  Penland  v.  Ingle,  138  N.  C.  456, 
50  S.  E.  850.  See  Southern  R.  Co.  v. 
Lewir,,  165  Ala.  451,  51  S.  863. 
960-35  Biggs  v.  Langhammer,  103 
M.i.  94.  63  A.  198. 

Question  for  jury. — Burton  v.  Jennings, 
1S5  Fed.  3S2,  107  C.  C.  A.  438;  Carr 
V.  D.  li.  &  W.  R.  Co.,  81  X.  J.  L.  532, 
79  A.  322. 

960-36  Loval  r.  Wolf  (Ala.),  60  S. 
29S;  Ennis  Brown  Co.  v.  Hurst,  1  Cal. 
App.  752,  82  P.  1056;  Stern  v.  Simons, 
77  Conn.  150,  58  A.  696;  Youman's 
Jewelrv  Co.  v.  Bank  (Ga.),  80  S.  E. 
1005;  Thomas  r.  Charles  (Kv.),  119 
S.  W.  752;  McKown  v.  Gettvs.  25  Kv. 
L.  R.  2070,  80  S.  W.  169;  Birelv  r. 
Dodson,  107  Md.  229,  68  A.  488;  New 
England  Box  Co.  r.  Flint  (X.  IL),  90 
A.  789;  Tweedie  T.  Co.  r.  Crnig,  159 
App.  Div.  192.  144  N.  Y.  S.  64;  Drum- 
mond  r.  Xorton  Co.,  156  Ajip.  Div. 
126.  141  X.  Y.  S.  29. 
960-37  Gardner  r.  Co.  (1903),  App. 
Cas.  (Eng.)  229,  (1901)  2  Ch.  19«; 
Borden  &  Co.  r.  Lumb.  Co.,  7  Ala.  Ap]>. 
335.  62  S.  245;  Jones  f.  Co.,  109  X.  Y. 
S.  706. 

961-38  Custom  of  street  car  oper- 
ators to  give  funeral  processions  right 
of  way  may  be  shown  on  issue  of  negli- 
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fienco.     Wilmington  C.  R.  Co.  r.  Whlto, 

J;  I'.'iino.  (Doi.)  ;u*)3,  (w;  a.  luoo. 

0(il-39  ChiiaKo,  ct.-.  R.  Co.  r.  Lin.Io- 
man,  143  Foil.  910,  75  C.  C.  A.  IS; 
I.ovul  r.  Wolf  (A In.).  GJ  S.  298;  Brovlos 
V.  R.  Co.,  100  Ala.  (UG,  52  S.  SI;  Ka.lv 
f\  Co..  123  Ga.  557,  51  S.  K.  GGl.  1 
L.  R.  A.  (X.  S.t  G50;  Peoples  Snv.  Bk. 
r.  Snuth.  114  Ca.  ISo,  39  S.  K.  920; 
Intornational  S.  Co.  r.  Tonnant,  144 
111.  App.  30;  E.kstoin  r.  SrhU'imor.  02 
Misc.  035,  IIG  X.  Y.  S.  7;  Barnard  & 
Bunker  r.  Iloiiser  (Or.).  137  V.  227; 
Smith  V.  Lan<la,  45  Tex.  Civ.  44G,  101 
S.  W.  470;  Charles  Sver  &  Co.  r.  Les- 
ter (Va.),  82  S.  E.  122;  Zartnor  r, 
Oeor;.'e,  156  Wis.  131,  145  N.  W.  971; 
Lemko  r.  Hapc,  142  Wis.  178,  125  N. 
W.  440. 

See  Yorty  v.  S.  (Ala.  App.).  05  S.  914; 
0•Galla^'her  r.  Lockhart,  '2^V^  111.  4S9. 
105  X.  E.  295;  Stevens  r.  Wisfonsin  F. 
Ta  Co..  124  Minn.  421.  145  X.  W.  173; 
Instances  may  be  shown  of  departure 
from  rnstom  (S.  r.  K.,  5S  N.  H,  410; 
Parrott  r.  R.,  140  X.  C.  540.  53  S.  E. 
432)  if  they  are  not  too  remote.  In- 
Btanees  of  non  observance  by  other  em- 
ployes may  not  be  shown  if  investiga- 
tion would  be  unduly  prolonged.  S.  r. 
R..  5<!   X.  n.  410. 

If  custom  relied  upon  i<«  not  general, 
residents  of  lor.ility  in  which  it  is  al- 
leced  to  be  established  may  testify  they 
have  no  knowledge  of  it.  Prigg  r. 
Preston.  2S  Pa.  Super.  272. 
9G1-IO  Southern  Ti.  Co.  r.  Wool.-v, 
15S  Ala.  447,  48  S.  309;  Sloss-S.  Co.  r. 
Fhnith  (Ala.),  40  S.  91;  St.  Louis.  I. 
M.  &  S.  R.  To.  r.  Wirbel.  108  Ark.  437, 
158  S.  W.  118;  St.  Ix)uis,  I.  M.  &  S.  R. 
Co.  r  Bailey.  140  Ky.  194.  130  S.  W. 
]n77;  McDonough  r.  Co.,  Ill  App.  Div. 
585.  98  X.  Y.  .S.  90;  Chicago,  etc.  R.  Co. 
r.  Dodson.  25  Okla.  sl:2.  107  P.  921; 
Texas  C.  K.  Co.  r.  Wnldio  (Tex.  Civ.). 
101  S.  W.  517;  Parlett  r.  Dunn.  102 
Va.  459.  40  S.  E.  407;  Xagle  r.  Hake, 
123  Wis.  250.  101  X.  W.  109. 
Thongh  it  is  true  no  single  instance 
mav  j>rovo  n  custom,  evidence  by  dif- 
ferent witnesses,  though  ignorant  as  to 
the  general  customs,  as  to  the  custom 
in  the  particular  establishments  in 
•which  the.v  are  employed  is  proper  as 
the  basis  for  a  finding  as  t  >  what  such 
general  custom  is.  Barclslev  r.  Gill,  21 '^ 
Pa.  50,  00  A.  1112. 

"It  is  only  where  the  evidence  clearly 
establishes  a  fixed  habit  or  custom  that 
it     possesses     any     evidentiary     force. 


Proof  of  anv  number  of  independent, 
usurious  transactions  bv  ap|>i>llant  bank 
would  not  tend  to  establish  the  usuri- 
ous iharactor  of  the  contracts  under 
investigation,  unless  such  course  of 
dc:ili!ig  was  the  established  custom  of 
the  liiuik."  Xocona  Xat.  Bank  r,  Bol- 
ton (Tex.  Civ.),  143  S.  W,  242. 
OC»l-ll  See  Snij.ps  v.  R.  Co.  (la.), 
in;  .\.  w.  40S. 

Notarial  certificate  is  prima  facie  proof 
jiaper  was  presented  in  accordance  with 
custom.  Columbian  B.  Co.  r.  Bowen, 
134  Wis.  218.  114  X.  W.  451. 
Custom  of  employer  as  to  hiring  men 
by  .viar  may  be  shown.  Arkadelphia 
L*.  Co.  r.  Asman,  85  Ark.  5GS,  107  S. 
W.  1171. 

Weight  to  be  given  as  between  cou- 
uectiug  carriers. — Presumption  that,  as 
between  ((iiinocting  carriers,  the  last  is 
the  ne<,'ligent  one,  is  not  overcome  b.v 
proof  it  was  their  custom,  where  freight 
disch.Tgcd  at  a  .ioint  station,  not  to  re- 
gard it  as  delivered  to  last  carrier  un- 
til record  of  it  made  in  its  books.  Kan- 
sas Citv  S.  R.  Co.  r.  Embry,  7G  Ark. 
5S9,  90  S.  W.  15. 

Direct  evidence. — Xo  instruction  re- 
•  luired.  lUiiton  r.  S.,  9  Ga.  App.  291, 
71  S.  E.  S;  S.  r.  Harbour,  27  S.  D.  42, 
129  X.  W.  505;  Wilson  r.  S.,  01  Tex.  Or. 
028.  130  S.  W.  447;  Martinez  r.  S.,  61 
Tex.  Cr.  29,  133  S.  W.  881;  Sellers  v. 
S.,  Gl   Tex.  Cr.  140,  134  S.  W.  348. 


DAMAGES 


Prr.svmptinn  as  to  liquidated,  8-12;  N<h 
tier  of  rlai)ii,  1119;  Qtmntitm  of  proof, 
11-19;  Cnmpeiixation  for  pain,  11-19; 
Comparative  value  of  goods,  11-19;  /n- 
jut}/  to  trees;  scope  of  inquiry,  14  32; 
Fartf  provable  as  between  vendor  and 
rrndrr,  10  34;  On  breach  of  contract  to 
lorntr  n  depot,  10-34;  Entirety  of,  17- 
30;  lUJirf  of  plaintiff  in  Christian  Set- 
cure,  19  41;  Erpenses  to  lessen  or  pre- 
vent, 20. 42;  Profits  resulting  from  con- 
tract of  agency,  22-48;  Loss  of  earning 
capacity,  24-53;  Profits  of  business.  25- 
54;  Contract  for  long  time,  25-54;  On 
breach  of  contract  to  convey  land.  25-54; 
Breach  of  partnership  contract,  25-54; 
Breach  of  contract  for  concessions,  25- 
54;  Injury  to  growing  crops,  27-61. 
•1-1  W.  U.  T.  Co.  r.  Tot  ten.  141  Fe«l. 
5.''.3.  72  C.  C.  A.  591;  Price  r.  Mfg.  Co., 
in:  Ga.  246,  64  S.  E.  87;   Hicks  r.  Co^ 
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13  Ga.  App.  154,  78  S.  E.  1096;  Nord- 
haus  r.  K.  Co.,  147  111.  Ajip.  274;  Grace 
r.  Strong,  127  111.  Apj).  33<);  S.  v.  Di<-k- 
manii,  146  Mo.  App.  396,  124  S.  W.  29; 
Lainj-ert  v.  D.  Co.,  119  Mo.  App.  693, 
Kin  S.  W.  6.'9. 

There  is  no  presuiuption  of  damage  in 
an  action  for  an  aiU'^'od  injury  to  per- 
son. Beck  r.  Baltimore,  etc.  B.  Co., 
233  Pa.  344,  S2  A.  4(;(). 
No  presumption  of  mental  anguish  on 
I'art  of  st('|>mother  Ijocaiiso  of  negli- 
gence in  advising  her  of  death  of  step- 
son. Harrison  r,  Co.,  143  N.  C.  147, 
5.5  S.  K.  43.5. 

4-2  Beattie  r.  R.  Co.,  84  Conn.  5.55, 
80  A.  709;  Cothran  v.  Witham,  123  Ga. 
190,  51  S.  E.  285;  Grau  r.  Grau,  37 
Ind.  App.  635,  77  N.  E.  816;  Clark  v. 
Exp.  Co.,  130  la.  254,  106  N.  W.  642; 
Green  r.  D.  Co.,  113  La.  869,  37  S.  858; 
Hasselbiisch  r.  Mohinking,  76  X.  J.  L. 
691,  73  A.  961;  Phillips  V.  Crosby,  70 
N.  J.  L.  785,  59  A.  142;  Mortimer  r. 
Otto,  206  N.  Y.  89,  99  N.  E.  is;;);  Cop- 
pola r.  Kraushaar,  102  Ajip.  Div.  306, 
92  X.  Y.  S.  436;  Storv  L.  Co.  r.  R.  Co., 
151  N.  C.  23,  65  S. 'e.  460;  Smith  v. 
Ounn,  57  Tex.  Civ.  339,  122  S.  W.  919; 
riotel  Co.  1-.  Co.,  41  Wash.  620,  84  P. 
•102;  Kiblinger  Co,  v.  Bk.,  131  Wis.  595, 
111    \.  W.  TnO. 

Burden  of  proof. — Albaugh  Bros.  Drov- 
er &  Co.  V.  Lvnas,  47  Ind.  App.  3;),  93 
N.  E.  678,  nf.  90  N.  E.  90S. 
It  is  presumed  marketable  property 
could  have  boon  s(dd  at  ni:irkot  |iri<o. 
Floyd  r.  ^fann,  146  Mich.  3.")6,  109  N. 
\V.  ()79.  And  tlKit  parties  who  have 
agreed  to  erect  a  building  and  carry  a 
Block  of  goods  therein  contracted  with 
reference  to  what  is  usual  and  custom- 
ary in  tho  lo<-alitv.  lowa-M.  L.  Co.  »'. 
Tonnnr.  l.?6  I.n.  674,  112  X.  W.  S20. 
4-3  Carrying  a  woman  passenger  bo 
yond  station  and  comjudling  hor  to 
alight  in  distressing  and  dangerous  cir- 
cumstances. Missouri,  K.  &  T.  R.  Co. 
r.  Maxwell,  104  Tex:  632,  143  8.  W. 
1147. 

Same  rule  applies  to  personal  torts. 
Havis  r.  R.  Co.,  117  Ln.  320.  41  S.  5S7. 
And  in  caso  of  frond.  Thompson  r. 
Xewoll,  lis  Mo.  App.  40.-.  94  .S.  W.  .557. 
Increase  in  value  of  land  because  of 
legal  wrong  dnos  not  jucvont  recover.v 
of  nominal  damages.  C'rabtreo  C.  ^i. 
Co.  r.  Tl.amby,  28  Kv.  U  R.  fiS7,  90  S. 
W.  22r,;  1  Sutherlflnd  on  Damages  ('3<1 
•^d.).  §2. 
It  is   presumed    employment    of   physi 


cians  results  in  expense  and  tlioir  help 
may  be  needed  in  future,  continuance 
nf  suffering  being  shown.  Webster  v. 
R.  Co.,  42  Wash.  364,  85  P.  2. 
5-4  Washington  T.  Co.  r.  Downev, 
26  App.  C'as.  (D.  C.)  258;  Dorn  V. 
Cooper,  139  la.  742,  117  N.  W.  1,  118 
X.  W.  35;  Ott  V.  Co.,  40  Wash.  308,  82 
P.  403. 

G-e  Leifer  Mfg.  Co.  v.  Gross,  93  Ark. 
277,  124  S.  W.  1039;  George  v.  Drawdy, 
56  Fla.  303,  47  S.  939;  Shaw  v.  Jones, 
133  Ga.  446,  66  S.  E.  240;  Milledgevillo 
W.  Co  V.  Fowler,  129  Ga.  Ill,  58  S.  E. 
643;  Xational  Refrigerator,  etc.  Co.  r. 
Parmalee,  9  Ga.  App.  725,  72  S.  E.  191; 
Palmer  v.  Ingram,  2  Ga.  App.  20,'),  5S 
S.  E.  362  (immaterial  there  is  neither 
plea  nor  answer);  Seventh  St.  P.  >r. 
Co.  V.  Schaefer,  30  Kv.  L.  R.  623.  99 
S.  W.  341;  Haynes  r.  Xye,  185  Mass. 
507,  70  N.  E.  932;  Sessinghaus  Mill  Co. 
r.  Hanebrink,  247  Mo.  212,  152  S.  W. 
354;  Parkins  r.  R.  Co.,  76  Neb.  242,  107 
X.  W.  260;  New  York  B.  X.  Co.  v.  Co., 
92  App.  Div.  427,  87  X.  Y.  S.  200;  Rau 
r.  Weyand,  89  App.  Div.  200,  85  X.  Y. 
S.  916;  Kann  v.  Bennett,  223  Pa.  36.  72 
A.  342;  Biuham  r.  R.  Co.,  223  Pa.  100, 
72  A.  318;  Hawkins  r.  Hubbell,  127 
Tenn.  312,  154  S.  W.  1146;  Bradford  r. 
Co.,  115  Tenn.  610,  92  S.  W.  1104.  9 
L.  R.  A.  (X.  S.)  979;  Van  Alstvne  r. 
Morrison,  33  Tex.  Civ.  670,  77  S.  W. 
C,r>r>;  Davidson  i\  Munsev,  29  Utah  ISl, 
SO  p.  743;  Rovett  r.  Co.*,  56  Wash.  55), 
106  P.  176;  Hotel  Co.  v.  Co.,  41  Wash. 
020,  S4  P.  402;  Sproul  V.  Huston,  42 
Wash.  106,  84  P.  631;  Herrick  Tmprvt. 
Co.  V.  Kelly,  65  Wash.  16,  117  P.  7<o. 
And  see  Boyd  v.  Lincoln,  etc.  R.  Co., 
S9  Nob.  840,  132  N.  W.  529;  Oorham 
Co.  r.  United  Eng..  etc.  Co.,  202  X. 
Y.  342,  95  X.   E.  805. 

Evidence  as  to  dividends  paid  is  ad- 
missible to  show  amount  of  damage 
for  failure  to  deliver  stock.  Garner  r. 
Ivratzer  fTa.),  145  X.  W.  72. 
Presumption  indulged  party  to  contract 
would  have  so  acted  as  to  protect  him- 
self from  increased  expenditure  but  for 
wrong  done  him.  Michigan  L.  Co.  f. 
L.  Co.,  53  Wash.  fiOl.  102  P.  450. 
Burden  on  defendant. — If  contract 
yr'ifo  for  services  is  jTima  facie  meas- 
ure of  ilamages  after  performance,  bur- 
den is  on  part.v  in  default  to  show  dam- 
ages were  less.  Ware  r.  Co.,  192  X.  Y. 
439.  .S5  X.  E.  666. 
Absolute  certainty,   not   required.    Wib 
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kinson  v.  Dunbar.  119  N.  C.  L'O,  r>2  S. 
i:.   7 IS. 

Presumption  of  penalty  rather  than  of 
liquidated  damages. —  Hvuns  v.  Moseiy, 
M  Kan.  3:^1.',  Ill  P.  374. 
7-7  California  N.  &  I.  Co.  t?.  Co.,  17G 
Foil.  53:?.  1(10  C.  C.  A.  21;  Lvn.h  r. 
Chew,  l.J9  Fed.  ISU;  The  Locli  Trool, 
150  Fed.  420;  Sloss  ShomoKl  Stool  & 
I.  Co.  r.  Stewart.  172  Ala.  51(5,  .j.3  S. 
785;  Smith  r.  New  Dcoatur,  1(56  Ala. 
334,  51  S.  984;  Saunders  r.  Collins,  56 
Fla.  534,  47  S.  95s ;  I'ostal  T.  Co.  v. 
Foyton,  124  Ga.  746,  52  S.  E.  803; 
Oanlner  r.  Tel.  Co.  (Ga.  App.),  81  S. 
E.  250;  Roscborou^'h  r.  Whittington,  15 
Ida.  100,  06  V.  4:57;  Tarr  r.  R.  Co.,  14 
T.la.  102,  03  P.  957;  Illinois  C.  R.  Co.  r. 
Trustoos.  212  111.  406,  72  N.  E.  30;  Wea 
Tp.  r.  Cloyd.  46  Ind.  App.  40,  91  N.  E. 
959;  Coalgato  Co.  r.  Ishorwood,  7  Ind. 
Tv.  130,  104  S.  W.  565;  Freeman  r. 
Strobehn,  122  la.  157,  97  N.  W.  1094; 
Uncle  Sani  O.  Co.  r.  Forrester,  79  Kan. 
610,  100  P.  512;  Louisville  &  N.  R.  Co. 
V.  McClain,  23  Ky.  L.  R.  1878,  66  S. 
W.  301;  Nicholson  r.  Merritt,  23  Kv. 
L.  R.  22S1,  67  S.  W.  5;  Deal  r.  R.  Co., 
144  Mo.  App.  691,  120  S.  W.  52;  Ed- 
wards r.  Lee.  147  Mo.  App.  38,  126  S. 
W.  104;  Whitfiel.l  r.  Co.,  152  N.  C.  211, 
67  S.  E.  512;  Harrison  i'.  Co.,  143  N. 
C.  147,  55  S.  E.  435;  Gulf  T.  &  W.  R. 
Co.  r.  Lowrie  (Tex.  Civ.),  144  S.  W. 
367;  International,  etc.  R.  Co.  r.  Doolan, 
56  Tex.  Civ.  5(i3,  120  S.  \V.  1118  (ex- 
penditures); Woodhouse  v.  Powles,  43 
Wash.  617,  86  P.  1063. 
And  see  Oehmen  r.  Portmann,  153  Mo. 
Apj..  240,  133  S.  W.  104. 

Damage  from  water. — Plaintiff  must 
^lll)^v  actvial  <iaiii.i;,'i'  to  recover  for  al- 
leged injury  to  liis  land  from  the  flow 
of  water  thereon.  Killian  r.  Killian, 
175  Ala.  224.  57  S.  825. 
*'We  are  not  prepared  to  admit  that 
loss  of  wa'->'<.  i1,,;.''s  bill,  and  hos- 
pital e>  ilnniages  as 
need  to  ji'<i  to  be  re- 
coverable in  this  action.*'  Bcttmnn  r. 
Skinner,  113  Va.  24.  73  S.  E.  436. 
Value  of  services. — Weigel  r.  Brown, 
104  Fed.  652.  115  C.  C  A.  442. 
Cost  of  medicine  and  nursing. — Frank- 
lin r.  Hut.hcr,  144  Mo.  .\\>\>.  66.1,  120  R. 
W.    128. 

Substantial  damages  presumed  in  favor 
of  next  of  kin  Hn««taining  lineal  rela- 
tion to  one  whri.so  death  caused  by  neg- 
ligence.     Dukcman    r.    B.   Co.,    237    111. 


101,    S6    N.    E.    712.      See    Newton    r. 
Brown,    152   N.  ('.  200,  (i7  S.  E.  514. 
Extent    of    damage    must    bo    shown. 
Hirmingham    R.   ("o.    v.   Camp,    161    Ala. 
156,  40   S.   S46. 

Loss  or  damage  in  money  need  not  be 
shown,  but  fads  from  which  amount 
may  be  inferred.  Mdone  r.  R.  Co., 
151  Cnl.  113,  01  P.  522;  St.  Louis  S. 
R.  Co.  r.  Acker,  44  Tex.  Civ.  560,  99 
S.  W.  121;  Gulf,  etc.  R.  Co.  «?.  Booth 
(Tex.  Civ.),  07  S.  W.  128. 
Mtntal  suffering,  inferred  from  severe 
]ilivsical  injurv.  Gahcston,  etc.  B.  Co. 
f.  "Garrett,"  44*  Tex.  Civ.  406,  98  S.  W. 
932. 

8-8  Wrongdoer  need  not  have  con- 
templated effects  of  act.  Cowan  r.  Co., 
T22  la.  370.  Os  X.  W.  281. 
Malice  and  wantonness  need  not  ba 
shown  though  alleged,  it  being  also 
alleged  act  done  unlawfullv.  Rice  P. 
Co.  r.  R  Co.,  35  Wash.  535",  77  P.  830. 
Admission  as  to  damage  su8taine<l, 
binding.  Curtis  r.  R.  &  N.  Co.,  30 
Wash.  55,  78  P.  133. 
Permanent  injury  shown.  Hoober  c. 
New  Ilollaml,  etc.  Co.,  43  Pa.  Super. 
262. 

Exactitude  in  proof  not  essential  to 
recovery  of  damages  exceeding  nom- 
inal sum.  Baker  r.  IIut(diinson,  117 
Ala.  636,  41  S.  809.  This  view  has 
special  apjdication  to  injuries  done  in- 
fants (McDermott  r.  Severe,  25  App. 
Cas.  fD.  C]  276),  and  where  future 
pain  and  suffering  involved  as  result 
of  physical  injury,  proof  of  which  is  it- 
self suflicient.  Kirkham  r.  Co.,  39 
Wash.  415.  81  P.  860. 
8-12  Gropp  r.  Perkins,  148  Kv.  183, 
146  S.  W.  380;  Myers  Goldberg  N.  Co. 
r.  Grossman,  167  Mo.  App.  722,  151 
S.    W.    163. 

If  stipulation  concerning  damages  is 
held  to  be  a  penalty,  <lamag4"s  must 
be  proved.  Coen  r.  Birchard,  124  la. 
304.  100  N.  W.  48. 

Presumption  as  to  liquidated  damages. 
It  is  presumed  where  a  fnrfi'iture  >S 
unqualifiedly  specified  as  a  penalty  it 
was  the  intention  to  provide  for  a  pen- 
altv  and  not  for  stij^ulated  damages. 
Caesar  r.  Rubinson,  174  N.  Y.  402,  67 
N.  E.  58;  Small  r.  Burke,  02  App.  Div. 
338,  86  N.  Y.  S.  1066;  Wilkinson  r. 
Colley.  164  Pa.  35,  30  A.  286;  Knicker- 
bocker I.  Co.  P.  Montgomery,  21  Pa. 
C.  C.  400;  Keck  r.  Bieber,  148  Pa.  645, 
24  A.  170;  Schmid  r.  Ei)i.ers,  17  Pa. 
Dist.  1064.     A  mere  receipt  of  deposit 


588 


DAMAGES 


Vol.  4 


money  is  presumed  to  evidence  pay- 
ment as  security.  WeinVjerg  v.  Green- 
ber^'or,  17  Mist-,  117,  93  N.  Y.  S.  530; 
Bro<lfold  r.  Schlanger,  104  N.  Y.  S.  3G9. 
If  damages  resulting  from  non-perform- 
anco  of  contract  will  amount  to  sum 
named  as  a  penalty  for  its  breach  party 
claiming  such  sum  as  stijiulated  dam- 
ages has  burden  of  showing  the  fact. 
Small  V.  Burke,  92  Aj.p.  Div.  338,  8G 
N.  Y.  S.  10G(5.  And  if  stii>ulation  pur- 
ports to  liquidate  damages  burden  of 
showing  such  was  not  the  intent  is 
ui>on  partv  so  claiming.  Kelly  v.  Fejer- 
varv,  llTla.  693,  S3  N.  W.  791;  Selbv 
r.  Matson,  137  la.  97,  114  N.  W.  6(J9, 
14  L.  R.  A.  (N.  S.)  1210.  If  damages 
resulting  from  breach  of  contract  can- 
not to  be  shown  with  any  degree  of  cer- 
tainty presumption  is  in  favor  of  liqui- 
liated  damages.  !Movses  i".  Schendorf, 
142  111.  App.  293.  Burden  on  defend- 
ant to  show  validity  of  stipulation. 
Sherman  r.  Gray,  11  Cal.  App.  348,  104 
P.   1O04. 

Intent  governs  in  determining  whether 
liquidated  damages  or  penalty  stipu- 
lated for;  all  circumstances  surround- 
ing the  transaction  considered  in  con- 
nection with  writing.  TrautD.  Const. 
Co.  i\  Hartman,  112  N.  Y.  S.  919; 
Oerero  r.  Co..  Ill  N.  Y.  S.  Glo. 
8-13  Coghlin  v.  La  Fonderie,  34  Can. 
Sup.  ].=i3;  Norfolk  &  P.  T.  Co.  r.  Miller, 
174  Fed.  (507,  98  C.  C.  A.  453;  W.  U.  T. 
Co.  r.  Cash  man,  132  Fed.  805,  65  C.  C. 
A.  C07;  Philadelphia,  etc.  R.  Co.  v. 
Green,  110  Md.  32,  71  A.  986;  Adams 
r.  Mfg.  Co.,  29  R.  I.  333,  71  A.  ISO 
(arts  must  have  amounted  to  crimin- 
alitv);  Ellis  r.  Wahl  (Mo.  App.),  167 
S.  W.  582;  Wehmever  v.  Mulvihill,  150 
Mo.  App.  197,  130  "s.  W.  G81;  Prince  r. 
Ins.  Co.,  77  S.  C.  187,  57  S.  E.  766 
(breach  of  contract). 
It  is  error  to  submit  the  issue  of  puni- 
tive damages  to  the  .jury  in  the  ab- 
sence of  testimony  which  would  war- 
rant a  verilict  therefor.  Hunter  r.  R. 
Co.,  90  S.  C.  507,  73  S.  E.  1017. 
In  Oivens  r.  Co.,  91  S.  r.  417,  74  S.  E. 
1D67,  "evidence  was  admitted  over  de- 
fendant's objection  to  prove  remote 
and  8j>eculativo  <lamage3,  the  court 
holding  that  the  complaint  alleged  a 
wilful  and  wanton  violation  of  tlic  con 
tract  which,  if  proved,  would  entitle 
plaintiff  to  i)unitive  damages.  This  was 
<^rror.  Punitivp  damages  are  not  re- 
i'ov»>rable  for  breach  of  contract  except 
where  the  breach  is  accompanied  by  an 


intent  to  defraud  the  other  party  to 
the  contract.  Welborn  v.  Dixon,  70  S. 
C.  1U8,  49  S.  E.  232,  3  Ann.  Cas.  407. 
There  is  no  allegation  of  fraud  in  this 
case.  Therefore  punitive  damages  are 
not  recoverable,  notwithstanding  the 
allegation  of  a  willful  and  wanton  vio- 
lation of  the  contract  by  the  defend- 
ant." 

Evidence  sufficient. — Nelson  v.  R.  Co., 
92  S.  C.  151,  75  S.  E,  4US;  Bennett  v. 
R.  Co.,  92  S.  C.  72,  75  S.  E.  277. 
Malice,  presumed. — Nicholson  v.  Mer- 
ritt,  23  Ky.  L.  R.  2261,  G7  S.  W.  5; 
Shoemaker  r.  Son.jn,  15  N.  D.  518,  108 
N.  W,  42.  It  is  not  necessary  it  exist 
if  wrong  done  wilfully,  wantonly  or 
recklessly.  Thomasson  r.  R.  Co.,  72  S. 
C.  1,  51  S.  E.  443.  Denial  of  statutory 
right  may  justify  punitive  damages. 
Park  r.  Mills,  75  S.  C.  560,  56  S.  E. 
234. 

Threats  will  not  sustain  exemplary 
damages.  ^Vaggoner  v.  Snodv,  98  Tex. 
512,  85  S.  \y.   1134. 

9-14  Chicago,  etc.  R.  Go.  v.  ^Vhitten, 
90  Ark.  462,  119  S.  W,  835;  Louisville 
&  N.  R.  Co.  V.  Mount,  31  Ky.  L.  R. 
210,  101  S.  W.  1182. 
9-15  Neafie  v.  Co.,  72  N.  J.  L.  340, 
62  A.  1129. 

9-16  Duffy  V.  Frankenberg,  144  111. 
Aj>p.  103;  International  II.  Co.  v.  Co., 
146  la.  172,  122  N.  W.  951  (to  some 
amount);  Cole  r.  Grav,  70  Kan.  705, 
79  P.  654;  Olson  v.  Riddle,  22  N.  D. 
144,  132  N.  W.  655;  Beckham  r.  Collins, 
54  Tex.  Civ.  241,  117  S.  W.  431  (actual 
damages) ;  Peal  v.  Ilolcomb,  48  Tex. 
Civ.  330,  107  S.  "\V.  916;  Girard  r. 
Moore,  86  Tex.  675,  26  S.  \V.  945;  Light 
foot  V.  Murphv,  47  Tex.  Civ.  112,  104 
S.  W.  511;  Malin  r.  Mcr'utcheon,  33 
Tex.  Civ.  3S7,  76  S.  ^V.  5S6;  Rogers  l'. 
O'Barr  (Tex.  Civ.),  76  S.  W.  593. 
Cnnira.  Vlasservitch  r.  R.  Co.,  85  S.  C* 
291,  67  S.  E.  306;  Fields  r.  Mills,  77  S. 
C.  546,  58  S.  E.  60S,  122  Am.  St.  593, 
11  L.  R.  A.  (N.  S.)  ^22. 
A  safe  and  salutary  rule. — Dav  r. 
lieckcr  (Tex.  fjv.).  115  S.  W.  n!»7. 
Exemplary  damages  warranted. — Kit- 
trell  r.  Irwin  (Tex.  Civ.),  149  S.  W. 
199. 

Money  extent  of  actual  damages  need 
not  be  found  to  sust;iiii  judgment  for 
exemplarv  damage.'*.  McConathy  v. 
Deck,  3l'  Colo.  461.  s3  P.  135.  Proof 
of  nominal  damages  resulting  from 
substantial  injury  will  support  exem- 
plary damages.     Robinson  r.  Goings,  63 
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Miss.  500;  Favorite  r.  Cottrill,  ^2  Mo. 
App.  lin.  Nominal  daiiiagos  will  sup- 
port rivovcry  of  punitive  damnj^cs. 
Louisville  &"X.  R.  Co.  r.  Smith,  111 
Ala.  .'^3.'),  37  S,  490;  Ooodson  v.  Stewart, 
]."!  .\la.  RfiO.  40  S.  239. 
10-18  Howard  S.  Co.  r.  Wells,  176 
Fed.  r>12.  100  C.  C.  A.  70  (ability  to 
have  prevented  or  niitipated) ;  In  re 
Du(|uesne  I.  L.  Co.,  176  Feil.  "S.l;  Am. 
China  I).  Co.  r.  Bov.l,  14S  Fed.  2.')S; 
Lillard  r.  Co.,  134  Fed.  168,  67  C.  C. 
A.  74;  Western  U.  T.  Co.  r.  Co.  (Ala.), 
6."^  S.  962;  Piekles  r.  Ansonia,  76  Conn. 
278,  56  A.  552;  Baxter  r.  Camp,  71 
Conn.  245,  41  A.  S03;  Nat.  Refrig.,  etc. 
Co.  r.  Parmalee,  9  Ca.  App.  72."),  72  S. 
E.  191;  Minima  r.  Betts  Co.,  9  Ga.  App. 
71 S.  72  S.  E.  271;  Bell-Knox  C.  Co.  r. 
Gregory,  152  Ky.  415,  153  S.  W.  465; 
Hermann  f.  Co..'  144  Mo.  App.  147,  129 
S.  W.  414;  Ramsey  v.  Co.,  72  X.  J.  Eq. 
165,  65  A.  461;  Deri  r.  Bk.,  65  ^risc. 
■531,  120  N.  Y.  S.  813;  Cleveland-C.  S. 
Co.  r.  Co.,  148  N.  C.  533,  62  S.  E.  637; 
Huntington  E.  P.  Co.  r.  Parsons,  62  W. 
Va.  26,  57  S.  E.  253,  9  L.  R.  A.  (N.  S.) 
1130;  Star  Pub.  Co.  r.  Knosher  &  Co., 
62  Wash.  215,  113  P.  569. 
When  one  sues  for  the  breach  of  a  con- 
tract, the  iiu'.-isure  of  his  recovery  is 
prima  facie  full  payment  at  the  con- 
tract rate;  but  the  defendant  may  miti- 
gate damages  by  showing  that  the 
plaintiff,  by  the  exercise  of  ordinary 
care  and  diligence,  could  have  rendered 
his  net  loss  less  than  that  amount;  the 
burden  being  upon  the  defendant  to  al- 
lege and  prove  this  defensive  matter. 
The  ultimate  measure  of  damage,  after 
all  the  facts  have  been  heard,  is  tho 
net  loss  incurred  by  the  plaintiff  by  rea- 
son of  the  defendant's  refusal  to  per- 
mit  continued  performance  of  the  con- 
tract. Minims  r.  Betts  Co.,  9  Ga.  App. 
7\^,  72  S.   I-:.  271. 

Aggravation  of  injuries  by  neglect 
must  be  shown  by  defendant.  Birm- 
ingham R.  L.  &  P.  Co.  V.  Anderson, 
163  Al.T.  72.  .50  S.  1021. 
Practicability  of  lessening  damages 
must  be  shown  by  wrongdoer.  Inter- 
national, etc.  R.  Co.  r.  Sandlin,  57  Tex. 
Civ.  151.  122  S.  W.  no. 
Plaintiffs'  habits.— Felskc  r.  Detroit, 
etc.  R.  Co.,  160  Mich.  367.  IS.")  N.  W. 
676. 

To  be  relevant  on  issue  of  mitigation, 
facts  and  circumstances  must  relate 
to  matters  that  are  reasonable  and 
•which  party  might  be  expected  to  exer- 


cise. Mavrant  r.  Columbia,  82  S.  C. 
273,  (M  y.'i:.  416. 

11-19  Fatten  i\  R.  Co.,  179  U.  S. 
l\nS;  W.  U.  T.  Co.  V.  Totten,  141  Fed. 
533,  72  C.  C.  A.  591;  Chicago,  etc.  R. 
Co.  V.  Heil,  154  Fed.  626,  S3  C.  C.  A. 
400;  Fleming  r.  Pullen  (Tex.  Civ.),  97 
S.  W.  109.  But  conip.  Blunck  r.  R.  Co. 
(la.),  115  N.  W.  1013.  As  to  suniciency 
of  evidence,  see  New  York  F.  Co.  r. 
Wvnkoop,  29  App.  Cas.  (D.  C.)  .594; 
Mitchell  r.  Co.,  43  Wash.  195,  86  P. 
40.";  Harris  r.  Mt.  Vernon,  41  Wash. 
444,  S3  P.  1023. 

Though  it  be  presumed  mental  suffer- 
ing is  connected  with  bodUy  pain,  it 
cannot  be  presumed  what  cause  of 
pain  was.  Houston,  etc.  R.  Co.  r.  Rea- 
sonover,  36  Tex.  Civ.  274,  81  S.  W.  329. 
Notice  of  claim. — Party  who  alleges 
notice  of  demand  has  not  been  duly 
given  must  show  the  fact.  Texas  &, 
P.  R.  Co.  v\  Crowley  (Tex.  Civ.),  86 
S.  W.  342. 

Extent  of  plaintiff's  interest  in  prop- 
erty owned  jointly  must  be  shown  by 
him.  Waggoner  v.  Snodv,  98  Tex.  512, 
85  S.  W.  1134. 

Quantum  of  proof. — Fact  and  extent  of 
loss  or  in.jury  must  be  shown  with  rea- 
sonable certainty.  Lake  Drummond  r. 
Co.,  142  Fed.  41,  73  C.  C.  A.  227;  Calk- 
ins V.  Co.,  150  Cal.  426,  88  P.  1094; 
Dean  v.  Standifer,  37  Tex.  Civ,  181,  83 
S.  W.  230.  Same  rule  applies  to  proB 
pective  damages.  Chicago,  etc.  R.  Co. 
V.  DeClow,  124  Fed.  142,  61  C.  C.  A.  34; 
Chicago,  etc.  R.  Co.  r.  Lindeman,  143 
Fed.  946,  75  C.  C.  A.  18;  Chicago,  etc. 
R.  Co.  r.  Newsome,  154  Fed.  665,  S3 
C.  C.  A.  422;  The  North  Star,  151  Fed. 
168,  80  C.  C.  A.  536;  Melono  v.  R.  Co., 
151  Cal.  113,  91  P.  522;  Cordiner  T. 
Co.  r.  Co.,  5  Cal.  App.  400,  91  P.  43fi; 
Chicago,  etc.  R.  Co.  r.  Ulrich,  213  HI. 
170,  72  N.  E.  81. 1;  Huggard  r.  Co.,  132 
la.  724,  109  N.  W.  475;  Wilkerson  r. 
R.  Co.,  126  Mo.  App.  613,  lO.-)  S.  W.  24; 
Garnrd  r.  Co.,  207  Mo.  242,  105  S.  W. 
767;  Nixon  r.  R.  Co.,  79  Neb.  550,  113 
N.  W.  117.  Prospective  damages  may 
be  recovered  if  it  is  shown  they  are 
reasonablv  probable  to  occur.  Galves- 
ton, etc.H.  Co.  r.  Paschall.  41  Tex. 
Civ.  357.  92  S.  W.  446;  Tipton  r.  Tip- 
ton. 47  Tex.  Civ.  619,  lO.-^J  S.  W.  830; 
St.  Louis  S.  R.  Co.  r.  Garber  (Tex. 
Civ.).  lOS  S.  W.  742;  St.  Louis  S.  B. 
Co.  r.  Hawkins,  49  Tex.  Civ.  545,  108  S. 
W.  736. 
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Compensation  for  pain. — "It  is  well 
settled  that  as  to  mental  and  physical 
pain  and  humiliation  it  is  unnecessary 
to  submit  any  evidence  as  to  the  value 
thereof  and  the  amount  of  damages  to 
compensate  therefor,  but  that  the  same 
is  a  question  entirely  and  exclusively 
for  the  jury."  Tarr' r.  R.  Co.,  14  Ida. 
192,  93  P.  957.  Proof  as  to  extent  of 
damage  in  tort  actions  need  not  be 
direct  and  positive.  Wood  r.  Monte- 
leone,  118  La.  1005,  43  S.  657. 
Comparative  value  of  goods. — Where 
damages  are  sought  for  injury  to  goods 
the  testimony  as  to  value  of  those  dam- 
aged must  cover  a  sufficient  quantity 
to  enable  jury  to  make  an  intelligent 
comparison  between  their  present  and 
previous  value.  Keroes  r.  Weaver,  27 
App.  Cas.  (D.  C.)  384.  Proof  twenty 
per  cent,  of  goods  furnished  were  de- 
fective and  those  tested  were  fairly 
representative  of  all,  is  sufficient  to 
show  all  were  of  that  nature.  Forster 
r.  Co.,  130  Wis.  281,  110  N.  W.  226. 
Value  of  missing  parcels,  part  of  a 
large  lot  of  unequal  value,  will  be  as- 
sumed, as  against  their  possessor,  to  be 
of  average  value  of  the  whole.  First- 
Nat.  Bk.  V.  E.  Co.,  97  Tex.  201,  77  S. 
W.  41  n. 

Testimony  to  show  loss  of  profits  in 
future  of  a  business  which  has  not 
been  profitable  must  clearly  show  a 
change  in  conditions  favorable  thereto. 
Des  Allemands  L.  Co.  i\  Co.,  117  La. 
1,  41   S.  332. 

11-20     Pihlman  r.  Connery,  111  X.  Y. 
S.  654.     Contra,   Rourke   r.   B.   Co.,   221 
Mo.  46,  119  S.  W.  1094. 
11-21     Swanson  r.  R.  Co.,  116  la.  304. 
89  N.  W.  1088;  Chicago,  etc.  R.  Co.  r. 
Mosher.  76  Kan.  590,  92   P.  554. 
Proof  of  injury  to  reputation  need  not 
be  very  specific.     Columbia  Xat.  Bk.  r. 
MncKnight.  29  App.  T'as.   (D.  C\)   .^)Sn. 
Statement  of  person's  condition   since 
being   injured    is    rather    of    tlie    nature 
of   a    collective    fact    that    nn    opinion. 
Mobile  L.  &  R.  Co.  v.  Walsh,  146  Ala. 
295.  4.1  S.  560. 

Value  of  services  a  party  could  render 
if  he  had  not  been  injured  may  bo 
testified  of,  reasons  being  given.  Citv 
E.  R.  Co.  V.  Smith,  121  Ga.  063,  49  S. 
E.  724. 

12-24  Richner  r.  Co.,  44  Colo.  302. 
98  P.  178;  Muncie  P.  Co.  r.  Martin, 
lfi4  Tnd.  30,  72  N.  E.  882;  Rlunck  r. 
R.  Co.  (Ta.),  115  N.  W.  1013;  Willitts 
r.  R.  Co.,   88   la.   281,   55   N.   W.   313, 


21  L.  R.  A.  608;  South  Omaha  r.  Ruth- 
.len,  71  Neb.  545,  99  X.  W.  240;  St. 
Louis  S.  R.  Co.  r.  Allen  (Tex.  Civ.), 
117  S.  W.  923;  Ft.  Worth,  etc.  R.  Co. 
r.  Bk.,  36  Tex.  CHv.  293,  81  S.  W.  1050. 
Purpose  for  which  trees  are  valuable 
mav  be  shown  bv  ojiinions.  Union  P. 
R.  Co.  r.  Murphy,  76  Xeb.  545,  107  N. 
W.  757. 

12-25  Sloss-Sheffield,  etc.  Co.  v. 
Webb  (Ala.),  63  S.  518;  Tennessee  C, 
etc.  Co.  V.  McMillion,  161  Ala.  130.  49 
S.  880;  Atlanta,  etc.  R.  Co.  v.  Brown, 
158  Ala.  607,  48  S.  73,  cit.  the  text; 
Liefer  Mfg.  Co.  v.  Gross,  93  Ark.  277, 
124  S.  W.  1039;  McCrarv  r.  Pritchard, 
119  Ga.  876,  47  S.  E.  341;  McGuire  v. 
Mfg.  Co.,  23  Ida.  608,  131  P.  654;  City 
of  Lexington  v.  Chenault,  151  Kv.  774, 
152  S.  W.  939;  Helton  v.  Asher,  135  Ky. 
751,  123  S.  W.  285  (difference  in  value 
before  and  after  may  be  st^ated);  Owen 
V.  R.  Co.,  109  Mo.  App.  608,  S3  S.  W. 
92;  Power  r.  Turner,  37  Mont.  521,  97 
P.  950;  Patten  v.  Lvnett,  133  App.  Div. 
746,  118  X.  Y.  S.  185;  Am.  P.  F.  Co. 
r.  Elliott,  151  X.  C.  393,  66  S.  E.  451; 
Raymond  v.  Edelbrock,  15  X.  D.  231, 
107  X.  W.  194;  Pacific  L.  S.  Co.  v. 
Murray,  45  Or.  103,  76  P.  1079;  In- 
ternational, etc.  R.  Co.  r.  Fickev  (Tex, 
Civ.).  125  S.  W.  327;  De  Wald  r.  Ingle, 
31  Wash.  616.  72  P.  469;  Berg  v.  Co., 
38  Wash.  342,  80  P.  528. 
See  Xelson  T.  Co.  r.  Xelson,  216  Mass. 
30.  102  X.  E.  926;  Bilhimer  V.  R.  Co., 
137  y\o.  App.  675.  119  S.  W.  502. 
A  witness  should  be  required  to  stato 
the  facts  and  show  what  the  damage 
is  under  the  law.  The  witness  should 
not  be  left  to  testify  as  to  the  law 
and  facts,  nor  to  testify  in  general 
terms,  but  the  question  should  be  ao 
framed  as  to  enable  the  witness  to  tell 
whnt  the  damage  is  under  the  criterion 
of  damages  governing  the  case.  Haven 
Malleable  Castings  Co.  i\  Co..  146  Kv. 
n5,    1(2  S.   W.   2-27. 

This  question  was  properly  excluded: 
How  much  do  you  consider  is  your  lo88 
in  being  deprived  of  the  use  of  .vour 
automobile  from  April  till  .Tunc  22d, 
when  vou  could  run  it?  Flint  Motor 
C.ni  Co.  t'.  Everson,  34  R.  I.  65,  82  A. 
726. 

13-26  Hark  r.  R.  Co.,  142  Cal.  614, 
76   P.   507. 

13-27  Statement  of  extent  of  dam- 
age to  articles  does  not  invndc  province 
of  the  jury.     Kates  Transfer  &   Ware- 
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house  Co.  r.  Klasst-ii,  (5  Ala.  App.  301, 
oJi  S.  353. 

11-28  Seaboard  A.  1..  \i.  Co.  r. 
Hrown,  loS  Ala.  030,  4S  S.  4,s,  .-.7.  the 
text. 

1-1-29  Atlanta  &  B.  Air  Line  R.  r. 
Wood,  160  Ala.  l).")7,  49  S.  4-2Ci;  Lin- 
forth  r.  Co.,  150  Cal.  oS,  103  V.  320; 
Suehr  v.  Pist.,  149  111.  App.  32S.  »;//'. 
242  111.  49(5,  90  N.  E,  197;  Madison- 
ville.  etc.  B.  Co.  r.  Renfro  (Kv.),  127 
S.  W.  50S;  Whitfield  r.  Co.,  ir)2  N.  C. 
211,  67  S.  E.  512  (.lainn;,'e  to  lan.l  by 
cutting  timber  under  specified  size); 
Hutchinson  r.  Co..  4!»  Wash.  469,  95  P. 
1023  (amount  of  loss  sulVered  for  eadi 
of  three  years  by  itojis  because  of  fail 
ure  to  furnisii  water). 
14-30  Montana  R.  r.  Warren,  137  U. 
S.  34S;  The  Mobila,  147  Fed.  SS2;  St. 
Louis,  etc.  R.  Co.  r.  Edwards,  78  Fed. 
745,  24  C.  C.  A.  300;  St.  Louis,  etc.  R. 
Co.  r.  Co.,  161  Ala.  332,  50  S.  SI; 
Tennessee  C.,  etc.  Co.  r.  McMillion,  161 
Ala.  130.  49  S.  8S0;  Miller  r.  Luckey, 
13-i  Ga.  5S1,  64  S.  E.  65S;  Roseborou;,di 
r.  Whittinfrton,  15  Ida.  100,  96  F.  437 
(amount  of  damape  to  range  by  sheep); 
Muncie  P.  Co.  r.  Martin,  164  Ind.  30, 
72  N.  E.  882;  Jefferies  r.  R.  Co.,  147 
la.  124,  124  N.  W.  367;  Richardson  r. 
Sioux  Citv,  136  la.  436,  113  N.  W.  928; 
Rourke  r.  R.  Co.,  221  Mo.  46.  119  S. 
W  1094  (expert  opinion);  McCrary  r. 
R.  Co..  109  Mo.  Aj.j).  567.  83  S.  W.'82; 
Sullivan  r.  Cirson,  39  Mont.  274,  102 
P.   320;    Watson   v.   Co.,  31    Mont.    513, 

79  P.  14;  Hart  r.  R.  Co.,  83  Neb.  652, 
120  N.  W.  176;  Wilkinson  v.  Dunbar, 
149  N.  C.  20,  62  S.  E.  748  (estimate 
of  iliflference  between  cost  of  perform- 
ance and  contract  price);  Duffy  r. 
Power  Co.  (Pa.).  88  A.  935;  St.  Louis 
S.  R.  Co.  r.  Allen  (Tex.  Civ.),  117  S. 
W.  923;  Webb  r.  Dapgett,  39  Tex.  Civ. 
390.  87  S.  W.  743  (amount  of  deteriora- 
tion in  value  of  imjirovements) ;  Si 
lyouifl   S.   B.   Co.   r.   Crabb    (Tex.   Civ.T. 

80  S.  W,  408;  Gibson  r.  Wheldon,  82 
Vt.  75,  72  A,  909;  Injrram  r.  Co.,  35 
Wash.  191,  77  P.  34;  Ilurxthal  r.  Co.. 
65  W.  Va.  346.  64  S.  E.  .'^55;  Wolf  r.  R. 
Co..  Mn  Wis.  337.  122  \.  W.  743. 
Testimony  showing  value  of  the  colt 
immediately  before  and  after  the  oper- 
ation. Loomis  r.  Bes.se,  148  Wis.  647. 
135  N.  W.  123. 

Assessment  of  property  by  offirer,  who 


14-31  Neal  r.  Wks.,  131  Ga.  701,  68 
S.  H.  221;  Hartford  D.  Co.  r.  Calkins, 
loO  111.  App.  579;  Bilhimer  v.  R.  Co., 
i;;7  Mo.  App.  675,  119  S.  W.  502; 
Power  r.  Turner,  37  Mont.  521,  97  P. 
950  (it  seems);  French  r.  Co.,  50  Wash. 
257,  !)7  V.  60  (not  cause  for  reversal). 
Opinion  as  to  land  damage,  competent 
if  based  solely  on  what  witness  saw. 
Wiunott  r.  Co.,  37  Pa.  Super.  204. 
14-32  McCune  v.  R.  Co.,  154  Fed.  63, 
83  C.  C.  A.  175;  Ilorton  r.  R.  Co.,  161 
Ala.  107,  49  S.  423  (if  property  injured 
it  is  competent  to  show  disposition 
maile  of  it) ;  Montgomery  S.  R.  Co.  r. 
Hastings,  138  Ala.  432,  35  S.  412 
(change  in  disposition  of  horse  affect- 
ing value);  Balleiiger  r.  Shumate  (Ala. 
App.),  65  S.  416;  St.  Louis,  etc.  -R.  Co. 
V.  Hutchinson,  101  Ark.  424,  142  S.  W. 
527;  Sacchi  r.  Co.,  13  Cal.  App.  72,  108 
P.  885;  Freeman  r.  Co.  (Del.),  80  A. 
1001;  File  r.  R.  Co.,  7  Penne.  '  (Del.) 
463,  80  A.  623;  Brown  v.  Bannister,  14 
Haw.  34;  Deering  v.  Bar/.ak,  227  111. 
71,  81  N.  E.  1  (loss  of  virilitv);  Pos- 
tal T.  Co.  r.  Likes,  225  III.  249,  SO  N. 
E.  136  (loss  of  virility);  Wea  Tp.  r. 
Clovd,  46  Ind.  App.  49,  91  N.  E.  9.'9; 
Illinois  C.  R.  Co.  r.  Wilson,  31  Kv.  L. 
R.  789,  103  S.  W.  364  (mental  suffer- 
ing resulting  from  false  imprison- 
ment); Field  r.  Co.,  67  Or.  126.  135  P. 
320;  Missouri,  etc.  R.  Co.  r.  ]^fcLean, 
55  Tex.  Civ.  130,  118  S.  W.  161  (sale 
of  damaged  property  for  best  price  ob- 
tainable);    Thompson     r.     Brotherhood, 

41  Tex.  Civ.  176,  91  S,  W.  834  (expuL- 
sion  of  member);  McClure  r.  Campbell. 

42  Wash.  252,  84  P.  825  (manner  of 
tenant's  eviction  as  basis  for  recov- 
ery for  mental  suffering);  Kellcy  V. 
Co.,  120  Wis.  84,  97  N.  W.  674;  Part- 
ri.lge  r.  R.  Co.,  184  Fed.  211,  107  C.  C. 
A.  49;  Gulf  Comp.  Co.  r.  Jones  Cotton 
Co.,  172  Ala.  645,  55  S.  206;  N"at.  Re- 
frig.,  etc.  Co.  V.  Parmalee,  9  Ga.  App. 
725,  72  S.  E.  391;  Dykstra  r.  Grand 
Rapids,  etc.  R.  Co.,  16.5  Mi.h.  13,  130 
X.  W.  320;  Blasband  r.  Phi  la.,  etc.  Co., 
42  Pa  .«?uper.  325;  St,  Louis,  etc  R.  Co. 
V.  Tavlor  (Tex.  Civ.),  134  S.  W.  819. 
See    infra,    "nailronds,"    575  01. 

That  injuries  will  result  fatally  is  nA- 
nii.ssible  on  plaintiff's  behalf,     .\tiantic. 
et.\  R.  Co.  r.  Thompson,  211   Fed.  88J» 
(C.  C.  A.). 
Evidence   that   the  plaintiff  had  bean 


fixed  its  value,  not  admission.     Boyer  f.  I  studying   music    with    the    intention    of 
R.  Co.,  97  Tex.  107,  76  8.  W.  441.  '  becoming  a  singer  for  hire,  in  connec* 
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tion  with  evidence  of  injury  to  her 
voice,  had  some  bearing  upon  the  ques- 
tion of  her  earning  eajiacit}'.  Halloran 
V.  R.  Co.,  211  Mass.  132,  97  X.  E.  G31, 
cit.  Baliou  r.  Farnum,  11  Allen  (Mass.) 
73,  77;  McCJarrahan  v.  "R.,  171  Mass. 
211,  0(1  N.  E.  (310. 

In  action  for  dishonoring  a  check  proof 
may  be  made  of  subseijucnt  chocks  so 
treated.  Columbia  Nat.  Bk.  r.  Mac- 
Knight,  29  A  pp.  Gas.  (D.  C.)  580.  But 
not  of  previous  dishonor  of  check. 
Sprowl  V.  Bk.,  27  Ky.  L.  R.  S74,  86  S. 
W.  1117. 

Injury  to  reputation,  not  inflicted  by 
breach  of  contract  to  loan  money.  Car- 
sey  i".  F'armer,  25  Ky.  L.  R.  19(3-"),  79 
8.  W.  24.5. 

Injury  to  trees;  scope  of  inquiry. 
Where  trees  destroyed  or  injured  the 
courts  are  not  agreed  as  to  a<ImissiV)il- 
ity  of  evidence  to  show  effect  of  wrong 
on  whole  premises.  The  weight  of  au- 
thority seems  to  favor  the  ri^^ht  to  do 
so.  Montgomerv  v.  Locke,  72  Cal.  7", 
13  P.  401;  Burdick  r.  R.  Co.,  87  la. 
384,  54  X.  W.  439;  Chicago,  etc.  R.  Co. 
V.  Mosher,  7C  Kan.  599,  92  P.  554; 
Louisville  &  X.  R.  Co.  r.  Beeler,  31 
Ky.  L.  R.  750,  103  S.  W.  300;  Illinois 
C.  R.  Co.  f.  Rinev,  21  Kv.  L.  R.  1056, 
54  S.  W.  1100;  Illinois  C.  R.  Co.  f. 
Scheible,  24  Ky.  L.  R.  1708,  72  S.  W. 
325;  Cincinnati,  etc.  R.  Co.  v.  Falconer, 
30  Ky.  L.  R.  152,  97  S.  W.  727;  Stoner 
r.  R.  Co.,  45  La.  Ann.  115,  11  S.  875; 
Union  P.  R.  Co.  v.  Murphv,  76  Xeb. 
545,  107  X.  W.  757;  Alberta  r.  Tlusen- 
etter,  77  Xeb.  699,  110  X.  W.  657;  Fre- 
mont r.  R.  Co.,  30  Neb.  70,  46  X.  W. 
217;  White  r.  R.  Co.,  1  vS.  D.  326,  47 
N.  W.  146,  9  L.  R.  A.  824;  Bailey  v. 
R.  Co.,  3  S.  D.  531,  54  N.  W.  596.  19 
L  R.  A.  653;  X.  &  W.  R.  Co.  r.  Bohan- 
non,  85  Va.  293,  7  S.  E.  236;  Oilman  v. 
Brown,  115  Wis.  1,  91  N.  W.  227. 
Contra,  Dwight  v.  R.  Co.,  132  X.  V. 
199,  30  N.  E.  398,  28  Am.  St.  563,  15 
L.  R.   A.  612. 

In  some  states  evidence  may  be  given 
of  value  of  trees  in  place  or  of  dimin- 
ished value  of  estate.  Atchison,  etc 
R.  Co.  r.  Ceiser,  68  Kan.  2sl,  75  P. 
68;  Mogollon  G.  &  C.  Co.  r.  Stout,  14 
X.  M.  2<:..  91  P.  724. 
Unsuccessful  efforts  to  sell  damaged 
property  for  a  stated  price  cannot  bo 
shown.  Howard  r.  Fabj,  42  Tex.  Civ. 
42.  n  S.   \v.   225. 

Value  of  vessel  sunk  by  collision,  not 
surveyed,    and     injured     by     unskilful 


handling  and  subsequently  exposed  to 
weather  must  be  shown  by  her  value 
prior  to  collision  and  immediately  after 
sinking.  Price  at  which  she  sold  in 
damaged  condition  is  not  evidence  to 
fix  recovery.  California  N.  &  1.  <'o.  f. 
Co.,  176  Fed.  533,  lUO  C.  C.  A.  21. 
Value  of  article  when  delivered  for 
repairs  and  value  it  would  have  had  if 
they  had  been  made,  irrelevant  in  ac- 
tion for  breach  of  contract  to  make 
them.  Anthony  ir.  Moore,  135  Apji.  Div. 
203,  120  X.  Y.  S.  !(i2. 
Evidence  of  damage  to  timber,  com- 
petent though  measure  of  damages  is 
lessened  value  of  land.  Miller  v.  Xeale, 
\?.7  Wis.  426,  119  X.  W.  94. 
Evidence  of  market  value  of  building, 
atimissil)le  to  show  difi'erence  in  value 
as  constructed  and  as  it  would  have 
been  if  built  according  to  contract. 
Fleniing  v.  Lunsford,  163  Ala.  540,  50 
S.   921. 

If  numerous  parcels  of  property  dam- 
aged by  same  cause,  jiartlcuiar  dam- 
age to  eacli  need  not  be  prove<l.  Gren- 
ada C.  C.  Co.  V.  Atkinson,  94  Miss.  93, 
47  S.  644. 

Discretionary  power  of  court. — Allen  v. 
R.   (  (..,    1  15    Wis.  L'Cn.    lL'!»    X.   W.   1094. 
Purchase  price   as  value. — Allen   v.   R. 
Co.,  supra. 

Value  of  farm  and  sugar  trees. — Kilby 
r.    Krwiii.    v4    vt.    I'CO,   7S    A.    In21. 
Destruction    of    crop. — Hilligoss    r.    R. 
Co..  S4   Kan.  372.   114   P.  r.s3. 
Value  of  orchard  property  before  and 
after  fire. — Missouri  &    X.  A.  R.  <'o.  r. 
Phillips,  97  Ark.  54,  133  S.  W.  191. 
Earning  capacity. — A.  L,  Clark   Lumb. 
Co.  r.  St,  ('oner.  97  Ark.  35S,  133  S.  W. 
1132;    Washington    r.    R.    Co.,    14    Cal. 
Ai)p.    6«55,    112    P.   904. 
Earning  capacity  long  prior  to  injury. 
Hobcl    r.   R.   &   L.   Co.,  229   Pa.  507.   79 
A.  119. 

Loss  of  earnings. — Western  R.  Co.  r. 
Wallac(\  170  Ala.  5S4.  54  S.  533. 
Habits  of  plaiutiflf. — Felske  r.  R.  Co., 
166  Mi.h.  3(17.  130  X.  W.  676. 
Weight  of  Injured  person. — Rapid  Tran- 
sit R.  Co.  r.  Willi.Tms  (Tox.),  136  S.  W. 
267. 

Condition  two  years  after  accident. 
Brown  r.  Tr.  Co.,  230  Pa.  49S,  79  A. 
713. 

Short    of   expectancy    of   life. — Larsen 
r.   T.d.    To..    I'-l    Mi.h.    29.-,.    129    X.   W. 
S94.  17  Dot.  Log.  X.  1173. 
16-33     Hndlev   r.   Baxendale,  9   Exch. 
(Eng.)    341;    Taber    L.    Co.    r.    O'Xeal, 
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160  Fed.  596,  87  C.  C.  A.  498;  Lillard 
f.  Co.,  134  Fed.  168,  67  C.  C.  A.  74; 
Chicago,  etc.  R.  Co.  v.  Miles,  92  Ark. 
573,  ]23  S.  W.  775  (cattle  were  to  be 
shipped  to  a  certain  place  for  sale  at 
auction  on  a  given  day,  carrier  having 
notice  of  all  facts.  It  was  competent 
to  show  demand  at  sale  not  met  by  cat- 
tle offered;  condition  of  plaintiff's  cat- 
tle ap  compared  with  those  sold,  and 
price  at  which  sales  made,  price  plain- 
tiff's cattle  would  have  brought  and 
price  obtained  for  them  at  private 
sale);  Richner  v.  Co.,  44  Colo.  302,  98 
P.  178;  Swift  V.  Redhead,  147  la.  94, 
122  N.  W.  140;  Lewis  v.  Holmes,  109 
La.  1030,  34  S.  66  (failure  to  complete 
bridal  trousseau,  humiliation  of  bride 
and  inability  to  accept  social  invita- 
tions) ;  South  Gardiner  L.  Co.  r.  Brad- 
street,  97  Me.  165,  53  A.  1110;  Mvers 
V.  Bender,  46  Mont.  497,  129  P.  330; 
Osterling  r.  Co.  (N.  H.),  83  A.  887; 
Griffin  v.  Colver,  16  N.  Y.  489,  69  Am. 
Dec.  718;  Story  L.  Co.  v.  R.  Co.,  151 
N.  C.  23,  65  S.  E.  460. 
See  Carlson  v.  Co.,  40  Mont.  434,  107 
P.  419. 

If  from  nature  of  contrast  damages 
cannot  be  accurately  shown  jury  must 
estimate  from  all  facts  and  circum- 
stances shown.  Thayer  Moore,  etc.  Co. 
V.  Campbell,  164  Mo.  App.  8,  147  S. 
W.  545. 

Additional  expense  plaintiff  was  put 
to  in  cutting,  hauling  and  banking  the 
logs  over  what  he  was  to  pay  under 
the  contract,  had  not  defendant  wrong- 
fully interfered  with  its  performance. 
Mealev  r.  Lumb.  Co.,  118  Minn.  427, 
136  N.  W.  1090. 

Price  paid  for  property. — If  property 
which  fails  to  comply  with  warranty 
under  which  it  was  sold  is  bought  at 
a  price  less  than  agreed  upon,  evi- 
dence of  the  price  paid  is  admissible. 
Petrified  B,  M.  Co.  v.  Rogers,  150  Fed. 
445. 

Pleadings  in  injunction  suit,  compe- 
tent to  show  what  damages  contem- 
plated when  supersedeas  bond  issued. 
Wavcross  A.  L.  R.  Co.  v.  E.  Co.,  119 
Oa  '  983,  47  S.  E.  582. 
Defendant's  knowledge  of  special  cir- 
cumstances when  contract  made  must 
be  shown  by  plaintiff;  form  of  action 
does  not  affect  rule.  Towles  v.  R. 
Co.,  83  S.  C.  501,  65  S.  E.  638;  Green 
V.  R.  Co.,  83  S.  C.  498,  65  S.  E.  639. 
16-34  Bixbv-Theisen  Co.  v.  Evans, 
174  Ala.  571,  57  S.  39;  Williams  v.  Co., 


136  N.  C.  82,  48  S.  E.  .559;  Harrison  v. 
Co.,  143  N.  C.  147,  55  S.  E.  435. 
Facts  provable  as  between  vendor  and 
vendee. — As  against  one  who  has 
broken  a  contract  to  supply  springs  to 
an  established  manufacturer  of  vehi- 
cles for  use  the  latter  may  show  even 
a  general  knowledge  by  former  of  man- 
ner of  conducting  the  business;  cus- 
tom of  operating  the  factory  and  ex- 
tent to  which  default  interfered  there- 
with; effect  of  default;  ordinary  and 
usual  capacity  of  factory;  supply  of 
material  on  hand  and  of  available  la- 
bor; sales  in  excess  of  ability  to  sup- 
ply in  consequence  of  default;  inabil- 
ity to  procure  such  springs;  vendor's 
promises  to  supply  them,  thereby  in- 
ducing suspension  of  efforts  to  obtain 
them  elsewhere,  and  expenses  incurred 
in  efforts  made  for  that  purpose.  On 
the  other  hand,  it  was  not  proper  for 
manufacturer  to  show  money  value  of 
time  lost  by  employes;  profits  on  vehi- 
cles ordered  but  not  sold,  nor  wilful- 
ness on  vendor's  part  in  non-fulfill- 
ing his  contract.  Kelley  v.  Co.,  120 
Wis.  84,  97  N.  W.  674.  Comp.  Con- 
nersville  W.  Co.  v.  Co.,  166  Ind.  123, 
76  N.  E.  294. 

Testimony  of  sureties  as  to  nature  of 
damages  they  understood  a  superse- 
deas bond  would  cover,  irrelevant. 
Waycross  A.  L.  R.  Co.  v.  R.  Co.,  supra. 
On  breach  of  contract  to  locate  depot 
on  land  it  may  be  shown  what  similar 
lands  contiguous  to  that  of  plaintiff's 
and  situated  along  defendant's  road 
sold  for  and  advantages  of  land  in 
question  for  business  and  suburban 
uses,  and  also  value  location  of  depot 
as  agreed  would  have  given  such  land. 
lowa-M.  L.  Co.  V.  Conner,  136  la.  674, 
112  N.  "W.  820  (breach  of  contract  to 
build  store) ;  Louisville,  etc.  R.  Co.  v. 
Whipps,  118  Ky.  121,  80  S.  W.  507; 
Padueah  r.  Allen,  111  Ky.  361,  63  S. 
W.  981;  'Watterson  v.  R.  Co.,  74  Pa. 
208. 

Breach  of  marriage  contract  cannot  be 
shown  as  result  of  failure  to  have 
gowns  ready  in  time.  Coppola  v.  Kraus- 
haar,  102  App.  Div.  306,  92  N.  Y.  S. 
436. 

17-35  Such  evidence  as  is  indicated 
in  text  regarded  as  admission  of  lia- 
bility. See  Rowland  v.  Bartlett,  86 
Ga.  669,  12  S.  E.  1068;  Grimes  v.  Keene, 
52  N.  H.  330;  Missouri  P.  R.  Co,  r, 
Lehmberg,   75  Tex.   61,  12  S.  W.  83^: 
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Missouri  P.  R.  Co.  v.  Kellernian,  39  Tex. 
Civ.  274,  87  S.  W.  401. 
Sura  paid  by  consignee  of  property  to 
purchaser  in  settlement  of  suit  may 
be  shown  by  party  responsible  for  de- 
preciation in  value  in  suit  by  con- 
signee. St.  Louis,  etc.  R.  Co.  v.  Co. 
(Tex.  Civ.),  87  S.  W.  355. 
17-36  Galueha  v.  Naso,  147  la.  309, 
126  N.  W.  146;  Treat  v.  Hiles,  81  Wis. 
280,  50  N.  W.  896;  Guetzkow  B.  Co. 
r.  Andrews,  92  Wis.  214,  66  N.  W.  119; 
McCall  V.  Icks,  107  Wis.  232,  83  N.  W. 
300. 

The  rule  that  all  detriment  proximate- 
ly caused  by  a  wrongful  act  may  be 
recovered  in  a  single  action  applies 
as  well  to  special  as  to  general  dam- 
ages; hence  evidence  concerning  ef- 
fects of  wrong  after  action  begun  is 
competent.  Shoemaker  r.  Sonjn,  15  N. 
D.  518,  108  N.  W.  42,  3  Sutherland  on 
Damages  (3rd  ed.),  §844;  Hicks  v. 
Drew,  117  Cal.  305,  49  P.  189;  Chi- 
cago etc.  E.  Co.  V:  Heil,  154  Fed.  626, 
83  C.  C.  A.  400.  Where  damages  assess- 
able up  to  rendition  of  verdict  may  be 
proved  if  they  are  the  natural  and 
proximate  consequences  of  wrong  com- 
plained of  and  do  not  constitute  a  new 
cause  of  action.  Wilcox  v.  Plummer,  4 
Pet.  (U.  S.)  172;  Fifth  Nat.  Bk.  v.  R. 
Co.,  28  Fed.  231;  Cooper  v.  Sillers,  30 
App.  Cas.  (D.  C.)  567;  Cooke  v.  Eng- 
land, 27  Md.  14,  92  Am.  Dec.  618; 
Fowle  V.  Co.,  107  Mass.  352. 
17-37  Jenkins  v.  Kirtley,  70  Kan. 
801,  79  P.  671  (arrest  of  defendant 
after  action  begun  for  breach  of  con- 
tract); R.  Co.  r.  Higdon,  111  Tenn. 
121,  76  S.  W.  895  (abatable  nuisance). 
17-3S  Wilkinson  r.  Dunbar,  149  N. 
C.  20,  62  S.  E.  748  (breach  of  con- 
tract); Hawk  V.  Co.,  149  N.  C.  10,  62 
S.  E.  752. 

Agreement  between  indemnitor  and  in- 
demnitee, made  after  action  brought, 
may  be  proved,  though  not  binding  ex- 
cept as  fixing  maximum  of  recoverv. 
Oriental  L.  Co.  v.  Co.,  103  Va.  730,  50 
S.  E.  270. 

18-39  North  Ala.  Tr.  Co.  v.  Daniel, 
3  Ala.  App.  428,  57  S.  120;  Lowe  r.  Co., 
157  Cal.  503,  108  P.  297;  Louisville  & 
N.  R.  Co.  V.  Forrest,  6  Ga.  App.  766,  65 
S.  E.  808;  Dunnigan  v.  Ellis,  162  111. 
App.  185;  Louisville  &  N.  R.  Co.  r. 
Miller,  134  Ky.  716,  121  S.  W.  648; 
Philadelphia,  etc.  R.  Co.  V.  Green,  110 
Md.  32,  71  A.  986  (treatment  of  plain- 
tiff in  lockup  and  its  condition) ;  Speaks 


V.  R.  Co.,  90  S.  C.  358,  73  S.  E.  625; 
Gold  f.  Campbell,  54  Tex.  Civ.  269,  117 
S.  W.  483.  See  infra,  "Street  Rail- 
roads," 152-73. 

Death. — "If  the  killing  was  unlawful 
— that  is,  neither  justified  nor  ex- 
cused in  law — circumstances  which 
tend  to  mitigate  the  moral  wrong  ought 
not  to  affect  the  recovery  of  such  ac- 
tual pecuniary  loss  as  appellants  have 
suffered.  Exemplary  damages,  how- 
ever, are  given  in  punishment  of  the 
offender,  and  it  is  entirely  proper  that 
such  evidence  be  received  and  con- 
sidered by  the  jurv  upon  this  issue." 
Holland  v.  Closs  (Tex.  Civ.),  146  S. 
W.  671  (improper  relations  with  a  rela- 
tive of  deceased). 

Other  independent  acts  cannot  be 
shown  as  ground  for  recovering  exem- 
plary damages  unless  they  are  pleaded. 
Central  R.  Co.  r.  Co.,  122  Ga.  646,  50 
S.  E.  473  (discrimination  in  freight 
rates) ;  Leavitt  v.  Cutler,  37  Wis.  46 
(seduction  and  breach  of  promise). 
Words  used  after  damage  inflicted, 
competent  to  show  malice.  Martin  v. 
Garlock,  82  Kan.  266,  108  P.  92. 
18-40  Louisville  &  N.  R.  Co.  v.  All- 
nutt,  150  Ky.  831,  151  S.  W.  14;  Temple 
r.  Duran  (Tex.  Civ.),  121  S.  W.  253. 
See  infra,  "Street  Railroads,"  154-83. 
19-41  Hanson  r.  Tel.  Co.  (la.),  145 
N.  W.  460;  Louisville  &  N.  R.  Co.  v. 
Carothers,  23  Kv.  L.  R.  1673,  65  S.  W. 
833,  66  S.  W.  385;  Mendell  v.  Will- 
young,  42  Misc.  210,  85  N.  Y.  S.  647; 
Roberts  v.  Baldwin,  155  N.  C.  276,  71 
S.  E.  319;  Pacific  L.  S.  Co.  v.  Murray, 
45  Or.  103,  76  P.  1079;  Leaehman  v. 
Cohen  (Tex.  Civ.),  91  S.  W.  809  (pro- 
vocation in  assault  and  battery) ;  Tex. 
&  P.  R.  Co.  V.  Lynch,  39  Tex.  Civ.  96, 
87  S.  W.  884  (refusal  to  pay  fare  un- 
justly demanded) ;  Hardin  v.  R.  Co. 
(Tex.  Civ.),  88  S.  W.  440;  Houston  etc. 
R.  Co.  V.  Batchler,  37  Tex,  Civ.  116,  83 
S.  W.  902  (insult);  Nelson  v.  Snoyen- 
bos,  155  Wis.  590,  145  N.  W.  179. 
Contributory  negligence  may  be  shown 
under  federal  employer's  liability  act 
in  mitigation  of  damages.  Hall  i\  R. 
Co.,  169  111.  App.  12.  See  infra,  "Mas- 
ter and  Servant,"  544-26. 
Benefit  of  property. — It  may  be  shown 
oil  well  shot  was  one  of  a  system  of 
wells  and  shooting  caused  increased 
flow  of  oil  and  added  to  value  of  the 
svstem.  Donnan  v.  Co.,  26  Pa.  Super. 
324. 
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Scope  of  evidence  must  extend  to  all 
elements  of  defense  and  tend  to  j)rove 
all  essential  facts.  Huntington  E.  P. 
Co.  v.  Parsons,  62  W.  Va.  26,  57  S. 
E.  253,  9  L.  E.  A.  (N.  S.)  1130. 
Offer  to  marry  plaintiff  after  action 
brought  for  breacli  of  contract  to  do 
so,  cannot  be  shown  in  mitigation. 
Ileasley  l\  Nichols,  38  Wash.  485,  SO 
P.  769. 

Occurrence  of  subsequent  event,  with- 
out fault  on  defendant's  part,  which 
would  have  destroyed  crop  in  ques- 
tion may  be  shown.  In  such  ease 
there  would  have  been  nothing  left 
as  a  basis  on  which  to  prove  the  dam- 
age done.  International,  etc.  R.  Co.  v. 
Jackson,  47  Tex.  Civ.  26,  103  S.  W. 
709. 

Breach  of  shipping  articles. — It  cannot 
be  shown  by  parol  that  ship-owner  who 
deviated  from  voyage  specified  gave 
crew  notice  of  what  voyage  would  be. 
Turtle  v.  Co.,  154  Fed.  146. 
Belief  of  plaintiff  in  Christian  Science 
may  be  shown  in  action  to  recover  for 
physical  and  mental  suffering.  Fort 
Worth,  etc.  R.  Co.  r.  Travis,  45  Tex. 
Civ.  117,  99  S.  W.  1141. 
In  action  for  conversion  defendant  may 
claim  a  forfeiture  of  property  unlaw- 
fully carried  by  plaintiff  without  prov- 
ing judgment  of  conviction,  it  being 
provided  it  shall  become  forfeited  im- 
mediately upon  being  taken.  McCon- 
athy  V.  D'eck,  34  Colo.  461,  83  P.  135. 
Evidence  of  good  faith  by  trespassers 
on  public  land.  See  Anderson  r.  U. 
S.,  152  Fed.  87,  81  C.  C.  A.  311. 
Plaintiff's  character  may  be  shown  as 
affecting  probable  loss  of  earnings. 
Carlton  v.  R.  Co.,  128  Mo.  App.  451, 
106  S.  W.  1100;  Abbot  v.  Tolliver,  71 
Wis.  64,  36  N.  W.  622.  Contra.  St. 
Louis,  etc.  R.  Co.  v.  Smith,  34  Tex.  Civ. 
612,  79  S.  W.  340.  And  on  question 
of  indignity  and  humiliation  under- 
gone. Boyle  V.  Case,  18  Fed.  880.  See 
Kingston  v.  R.  Co.,  112  Mich.  ¥),  70 
N.  W.  315,  74  N.  W.  230,  40  L.  R.  A. 
131  (habits  of  plaintiff). 
Application  of  money  paid  under  de- 
fault judgment,  resulting  from  defend- 
ant's neglect,  to  debt  owing  by  plain- 
tiff may  be  shown.  S.  v.  Dickmann, 
146  Mo.  App.  396,  124  S.  W.  29. 
20-42  Wicker  v.  Hoppock,  6  Wall. 
(U.  S.)  94;  Warren  V.  Stoddart,  105  U. 
S.  224;  Howard  S.  Co.  v.  Wells,  176 
Fed.  512,  100  C.  C.  A.  70;  Lillard  v. 
Co.,  134  Fed.   168,   67  C.  C.  A.   74;    U. 


S.  V.  Withers,  130  Fed.  696,  65  C.  C.  A. 
16;  Mabb  v.  Stewart,  147  Cal.  413,  81 
P.  1073;  Nat.  Ref.,  etc.  Co.  v.  Parma- 
lee,  9  Ga.  App.  725,  72  S.  E.  191;  Aikin 
v.  Perry,  119  Ga.  263,  46  S.  E.  93; 
Swift  V.  Redhead,  147  la.  94,  122  N. 
W.  140;  Joiner  v.  R.  Co.,  128  La.  1050, 
55  S.  670;  Glasgow  v.  R.  Co.,  191  Mo. 
347,  89  S.  W.  915;  Mahoney  r.  Kansas 
City,  106  Mo.  App.  39,  79  S.  W.  116S; 
Larkin  r.  Hecksher,  51  N.  J.  L.  133, 
16  A.  703,  3  L.  R.  A.  137;  Ramsey  v. 
Co.,  72  N.  J.  Eq.  165,  65  A.  461;  Brown 
V.  Weir,  95  App.  Div.  78,  88  N.  Y.  S. 
479;  Foehr  r.  R.  Co.,  40  Pa.  Super.  7; 
Western  U.  Co.  v.  Johnsey,  49  Tex.  Civ. 
487,  109  S.  W.  251;  Wells  v.  R.,  82  Vt. 
108,  71  A.  1103;  Virginian  R.  Co.  v. 
Hurt,  112  Va.  622,  72  S.  E.  110;  Hard- 
ing r.  Timber  Co.,  64  Wiash.  224,  116  P. 
635;  Kellogg  r.  Malick,  125  Wis.  239, 
103  N.  W.  1116;  Northern  S.  Co.  /;. 
Wangard,  123  Wis.  1,  100  N.  W.  1066. 
Evidence  must  be  limited  to  such  acts 
and  expenditures  as  are  reasonable. 
The  Baltimore,  8  Wall.  (U.  S.)  377; 
The  Falcon,  19  Wall.  (U.  S.)  75;  Eisele 
V.  Oddie,  128  Fed.  941;  Sanitary  Dist. 
V.  McMahon,  110  111.  App.  510;  Brazell 
V.  Cohn,  32  Mont.  556,  81  P.  339;  Ram- 
sey V.  Co.,  72  N.  J.  Eq.  165,  65  A.  461; 
Welliver  v.  Co.,  23  Pa.  Super.  79; 
Pecos  River  R.  Co.  v.  Latham,  40  Tex. 
Civ.  78,  88  S.  W.  392. 
Expenses  prudently  incurred  in  effort 
to  lessen  or  prevent  loss  may  be  proved. 
McKenzie  v.  Mitchell,  123  Ga.  72,  51 
S.  E.  34;  Atwood  v.  Co.,  185  Mass. 
557,  71  N.  E.  72;  Missouri,  etc.  R.  Co. 
r.  Allen,  39  Tex.  Civ.  236,  87  S.  W. 
168;  Griffith  r.  Co.,  55  W.  Va.  604, 
48  S.  E.  442;  Kelley  v.  Co.,  120  Wis. 
84,  97  N.  W.  674.  As  may  effect  of 
efforts  looking  thereto,  if  'prudently 
made,  though  they  result  in  adding  to 
damage.  Chicago  C.  R.  Co.  r.  Saxby, 
213  111.  274,  72  N.  E.  755,  68  L.  R. 
A.  164;  Joliet  v.  Le  Pla,  109  Hi.  App. 
336;  Seeton  v.  Dunbarton,  73  N.  H. 
134,  59  A.  944. 

Facilities  afforded  by  wrong-doer 
whereby  damages  could  have  been  re- 
duced niay  be  shown.  Vencill  v.  R. 
Co.,  132  Mo.  App.  722,  112  S.  W.  1030. 
Burden  is  on  party  in  default  to  show 
when  injured  party  should  have  aban- 
doned faith  in  his  promises  to  mend 
conditions  and  become  actor  in  pre- 
venting further  injury.  Kentucky  D. 
&  W.  Co.  V.  Lillard,  160  Fed.  34,  87 
C.  C.  A.  190. 
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20-43  See  Sun  Mfg.  Co.  i:  Egbert, 
37  Tex.  Civ.  512,  84  S.  W.  667. 
20-44  Mimms  v.  Betts  Co.,  9  Ga. 
App.  718,  72  S.  E.  271;  Eyan  Car  Co. 
t\  Gardner,  lol  111.  App.  565;  Hussey  v. 
Holloway  (Mass.),  104  N.  E.  471,  Har- 
rington-Wiard  Co.  v.  Mfg.  Co.,  166  Mich. 
276,  131  N.  W.  559;  Martin  v.  Clegg, 
163  N.  C.  528,  79  S.  E.  1105;  Ham- 
mond V.  Mfg.  Co.,  146  Wis.  485,  131  N. 
W  1097;  Richey  v.  Ins.  Co.,  140  Wis. 
486,  122  N.  W.  1030  (earnings  of  agent 
after  discharge). 

Plaintiff  may  absolve  himself  from 
consequence  of  neglect  to  lessen  dam- 
age by  showing  reliance  on  defendant's 
promise  to  perform  his  contract.  Lil- 
lard  V.  Co.,  134  Fed.  168,  67  C.  C.  A. 
74;  Kelley  v.  Co.,  120  Wis.  84,  97 
N.  W.  674. 

Conclusion  of  witness  he  did  his  best 
to  lessen  damage  may  be  received  in 
connection  with  the  facts.  Brower  v. 
W.  U.  T.  Co.,  81  Kan.  109,  105  P. 
497. 

21-45  Linforth  v.  Co.,  156  Cal.  58, 
103  P.  320;  Silva  v.  Pair,  141  Cal. 
599,  75  P.  162;  Suehr  r.  Sanitarv  Dist., 
149  III.  App.  328,  af.  242  111.  496,  90 
N.  E.  197;  Broadstreet  r.  Hall,  32  Ind. 
App.  122,  69  N.  E.  415;  Taylor  v.  R. 
Co.,  166  Mo.  App.  131,  148  S.  W.  470. 
Price  at  which  rejected  goods  sold  by 
vendor,  immaterial.  Merchants'  G.  Co. 
V.  Co.,  89  Ark.  591,  117  S.  W.  767. 
Testimony  tending  to  prove  a  condi- 
tion of  plaintiff,  attributable  and  at- 
tributed to  the  injury,  affecting  his 
health  and  involving  probable  future 
ill  consequences.  Marshall  v.  R.  Co., 
171  Mich.  180,  137  N.  W.  89,  cit.  Brin- 
instool  V.  R.  Co.,  157  Midi.  172,  121 
N.  W.  728. 

"It  was  not  improper  to  permit  the 
plaintiff  to  prove  that  her  two  little 
children  were  still  in  the  buggy,  from 
which  she  and  her  husband  had  just 
alighted,  when  the  mule  was  caused  to 
run  away.  This  fact  was  part  of  the 
situation  properly  to  be  taken  into 
account  in  considering  the  effect  upon 
the  plaintiff  of  such  an  occurrence.' 
Spearman  v.  McCrary,  4  Ala.  App,  473. 
58  S.  927. 

"There  are  many  elements  of  damage 
not  susceptible  of  mathematical  reduc- 
tion to  terms  of  money.  In  such  cases 
the  amount  of  the  resulting  damage  is 
to  a  greater  or  less  extent,  a  matter 
of  opinion,  founded  upon  the  facts  in 
evidence,  and  such  inferences  as  may 


be  legitimately  drawn  therefrom. 
Whether  or  not  the  fact  tends  to  sup- 
port the  inference  is  in  proper  circum- 
stances a  question  of  law;  and  it  is 
ui)on  some  such  ground  that  appellate 
courts  have  reserved  to  themselves  the 
power  to  judicially  declare  in  such 
cases  that  the  jury  has  exceeded  its 
limit,  however  dim  and  shadowy  it 
may  be,  and  to  refuse  to  sustain  its 
action."  Campbell  i\  R.  Co.,  243  Mo. 
141,  147  N.  W.  788. 
"In  tort  the  plaintiff  must  recover  i 
a  single  action  all  of  his  damage.  The 
consequences  of  an  injury  cannot  be 
definitely  predicted.  The  plaintiff 
should  be  permitted  to  prove  those  re- 
sults which  are  likely  to  happen,  that 
is,  those  which  are  reasonal)ly  prob- 
able, for  that  is  but  establishing  re- 
sulfs  which  under  like  circumstances 
generally  come  to  pass."  Johnson  r. 
C.  Co.,  85  Conn.  438,  83  A.  530,  cit. 
mauv  cases. 

21-4«  U.  S.  V.  Behan,  110  U.  S.  338; 
Howard  v.  Co.,  139  U.  S.  199;  Hitch- 
cock V.  Anthony,  83  Fed.  779,  28  C. 
C.  A.  80;  Atlanta,  etc.  R.  Co.  v.  Wood, 
160  Ala.  657,  49  S.  426;  Ramsey  v. 
Meade,  37  Colo.  465,  86  P.  1018;  New 
Market  Co.  v.  Embry,  20  Ky.  L.  R. 
1130,  48  S.  W.  980;  Raymond  v.  Phipps, 
215  Mass.  559,  102  N.  E.  905;  Duvall 
V.  Ferwerda,  146  Mich.  13,  108  N.  W. 
1115;  Emerson  v.  Co.,  96  Minn.  1,  104 
N.  W.  573,  1  L.  R.  A.  (N.  S.)  445; 
White  V.  Leatherberry,  82  Miss.  103,  34 
S.  358;  Roth  T.  Co.  v.  Co.,  146  Mo. 
App.  1,  123  S.  W.  513;  Shallenberger 
r.  Co.,  223  Pa.  220,  72  A.  500;  Chicago, 
etc.  R.  Co.  V.  Calvert,  41  Tex.  Civ. 
236,  91  S.  W.  825;  Gibson  v.  Wheldon, 
82  Vt.  175,  72  A.  909;  Viles  r.  Co., 
79  Vt.  311,  65  A.  104;  Altschuler  v. 
R.  Co.,  155  Wis.  146,  144  N.  W.  294; 
Kelley  r.  Co.,  120  Wis.  84,  97  N.  W. 
674. 

Under  plea  of  recoupment  same  dam- 
age may  be  shown  as  in  action  for 
breach  of  contract.  Viles  v.  Co.,  supra. 
In  an  action  for  personal  injuries  loss 
of  services  which  have  a  certain  and 
definite  value  mav  be  proved.  Walsh 
r.  R.  Co.,  204  N.  Y.  58,  97  N.  E.  408. 
Average  Net  Earnings. — Quarnberg  v. 
City,  29  S.  D.  377,  137  N.  W.  405.  Sub- 
ject  to  right  to  cross-examine.  Carron 
r.  Wood,  10  Mont.  500,  26  P.  388. 
22-47  Alkahest  L.  S.  v.  Curry,  6  Ga. 
App.  625,  65  S.  E.  580;  Ryan  Car  Co.. 
V.  Gardner,  154  111.  App.  565;   Simplex 
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R.  A.  Co.  r.  Co.,  173  Lid.  1,  88  X.  E. 
6S2:  Morgan  r.  Sutlive,  148  la.  318,  12G 
N.  W.  175;  Enterprise  Mfg.  Co.  v 
Campbell  (Ky.),  121  S.  W.  1040;  Shea 
r.  Board,  124  La.  299,  50  S.  166;  Bar- 
tow r.  E.  Co.,  73  N.  J.  L.  12,  62  A. 
489;  De  Palma  r.  Weinman,  15  N.  M. 
68,  103  P.  782;  Am.  Exch.  Nat.  Bk.  v 
Goubert,  67  Misc.  602,  124  N.  Y.  S.  817, 
American  P.  F.  Co.  v.  Elliott,  151  N 
C.  393,  66  S.  E.  451;  Sparrevohn  v. 
Fisher,  2  Phil.  Isl.  676;  McMeekin  v. 
E.  Co.,  82  S.  C.  468,  64  S.  E.  413; 
Gold  V.  Campbell,  54  Tex,  Civ.  269,  117 
S.  W.  463;  Wells  v.  E.,  82  Vt.  108, 
71  A.  1103;  Kirk  v.  Co.,  58  Wash.  283, 
108  P.  604. 

Not  to  prove  profits  under  the  guise  of 
earnings.  Walsh  V.  E.  Co.,  204  N.  Y. 
58,  97  N.  E.  408.  In  Masterton  v. 
Village   of  Mt.  Vernon,   58   N.   Y.  '391, 

396,  where  the  plaintiff,  a  dealer  in 
teas,  which  was  a  business  requiring 
expert  knowledge  and  skill,  was  per- 
mitted to  prove  his  profits  from  year 
to  year.  There  the  rule  was  thus  stated: 
"The  plaintiff  had  the  right  to  prove 
the  business  in  which  he  was  engaged, 
its  extent,  and  the  particular  part 
transacted  by  him,  and,  if  he  could, 
the  comp)ensation  usually  paid  to  per- 
sons doing  such  business  for  others. 
These  are  circumstances  the  jury  have 
a  right  to  consider  in  fixing  the  value 
of  his  time.  But  they  ought  not  to  be 
permitted  to  speculate  as  to  the  imcer- 
tain  profits  of  commercial  ventures,  in 
which  the  plaintiff,  if  uninjured,  would 
have  been  engaged." 

22-48  So.  Memphis  L.  Co.  v.  Lumb. 
Co.,  210  Fed.  257  (C.  C.  A.);  Pennsvl- 
vania  S.  Co.  v.  E.  Co.,  19S'Fed.  721, 
117  C.  C.  A.  503;  Kenney  v.  Knight,  127 
Fed.  403;    Metzer   v.  Brincat,   154  Ala. 

397,  45  S.  633;  Bennett  Lumb.  Co.  v. 
Cvpress  Co.,  105  Ark.  421,  151  S.  W. 
275;  Hurley  v.  Oliver,  91  Ark.  427,  121 
S.  W.  920;  Hodgkins  t\  Dunham,  10 
Cal.  App.  690,  103  P.  351;  Silka  r. 
Quinn,  46  Colo.  596,  105  P.  1104;  Mul- 
ler  V.  Wks.,  49  Fla.  189,  38  S.  64;  Ty- 
eart  t-.  Albritton,  5  Ga.  App.  412,  63  S. 
E.  521;  Favar  p.  Park,  144  111.  App. 
86;  Dady  v.  Condit,  209  111.  488,  70  N. 
E.  1088;  Ilolliday  v.  Co.,  43  Ind.  App. 
342,  87  N.  E.  249;  Brown  v.  Hadlev, 
43  Kan.  267,  23  P.  492  (anticipated 
profits  from  cows) ;  Town  r.  Lincoln. 
56  Kan.  145,  42  P.  706  (removal  of 
stock  and  business) ;  Fredonia  G.  Co, 
V.  Bailey,  77  Kan.  296,  94  P.  258    (es- 


tablished business) ;  Currie  F.  Co.  1> 
Krish,  24  Ky.  L.  E.  2471,  74  S.  W.  268; 
Am.  B.  Co.  t\  Co.,  32  Ky.  L.  E.  873, 
107  S.  W.  279;  Bates  M.  Co.  v.  Wks., 
113  Kv.  372,  68  S.  W.  423;  Horn  v. 
Carroll,  28  Ky.  L.  E.  839,  90  S.  W. 
559;  Janney  Mfg.  Co.  v.  Banta,  26  Kv. 
L.  E.  1089,  83  S.  W.  130;  Jefferson  S. 
Co.  V.  Co.,  122  La.  983,  48  S.  428; 
lioughery  t\  Huxford,  206  Mass.  324, 
92  N.  E.  328;  Gaffey  v.  Co.,  202  Mass. 
48,  88  N.  E.  330;  Herron  v.  Eaupp, 
156  Mich.  162,  120  N.  W.  584;  Indepen- 
dent B.  Assn.  V.  Burt,  109  Minn.  323, 
123  N.  W.  932;  Morrow  u.  E.  Co.,  140 
Mo.  App.  200,  123  S.  W.  1034;  Ehodes 
V.  Co.,  105  Mo.  App.  279,  79  S.  W. 
1145;  Carlson  t\  Co.,  40  Mont.  434, 
107  P.  419;  Beckwith  f.  New  York,  121 
App.  Div.  462,  106  N.  Y.  S.  175;  Nash 
V.  Co.,  123  App.  Div.  148,  108  N.  Y.  S. 
336;  Ashkanazy  v.  Sachs,  110  N.  Y.  S. 
929;  Wilkinson  v.  Dunbar,  149  N.  C.  20, 
62  S.  E.  748;  Leffler  v.  Whitten,  8  O. 
C.  C.  (N.  S.)  192  (contract  for  per- 
sonal services) ;  Toledo  v.  Libbie,  19 
O.  C.  C.  704,  51  0.  St.  562  (like  con- 
tract); Wilson  V.  Wernwag,  217  Pa. 
82,  66  A.  242;  Imperial  C.  Co.  v.  Co., 
138  Pa.  45,  20  A.  937;  Puritan  C.  Co. 
V.  Clark,  204  Pa.  556,  54  A.  350;  Singer 
Mfg.  Co.  V.  Christian,  211  Pa.  534,  60 
A.  1087;  Cope  v.  Co.,  39  Pa.  Super. 
134;  Chisholm  &  M.  Mfg.  Co.  v.  Co., 
Ill  Tenn.  202,  77  S.  W.  1062;  Eeagan 
E.  B.  Co.  V.  Co.,  55  Tex.  Civ.  509,  121 
S.  W.  526;  Mudge  v.  Adams,  37  Tex. 
Civ.  186,  83  S.  W.  722;  Wolf  v.  Gal- 
braith,  35  Tex.  Civ.  505,  80  S.  W. 
648;  Cliurch  V.  Co.,  58  Wash.  262,  108  P. 
596;  Belch  t\  Co.,  46  Wash.  1,  89  P. 
174;  Chase  v.  Smith,  35  Wash.  631,  77 
P.  1069  (personal  labor) ;  Bare  t\  Coko 
Co.  (W.  Va.),  80  S.  E.  941;  Smith  v. 
Co.,  66  W.  Va.  599,  66  S.  E.  746;  Richey 
V.  Ins.  Co.,  140  Wis.  486,  122  N.  W. 
1030;  Stumm  v.  Co.,  140  Wis.  528,  122 
N.  W.  1032.  See  also  Lautz  Co.  v. 
Glenn,  183  Fed.  666.  See  infra,  '^ Land- 
lord and  Tenant,"  68-67. 
Sub-contracts  contemplated  Tjy  parties, 
properlv  admitted.  Mead  v.  Kalberg, 
70  Wash.  517,  127  P.  185. 
On  breach  of  contract  of  sole  agency 
for  certain  territory  for  a  term  of 
years,  compensation  to  be  by  commis- 
sion, extent  and  volume  of  business 
done  by  plaintiff  and  his  successor  may 
be  shown.  Wells  v.  Assn.,  99  Fed.  222, 
39  C.  C.  A.  476,  53  L.  E.  A.  33;  Muel- 
ler V.  Bethesda,  88  Mich.  390,  50  N.  W. 
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319;  Emerson  v.  Co.,  96  Minn.  1,  104 
N.  W.  573,  1  L.  E.  A.  (N.  S.)  445; 
Eussell  V.  Brannen,  41  Neb.  567,  59  N. 
W.  901;  Wakeraan  r.  Co.,  101  N.  Y.  205, 
4  N.  E.  264;  Pittsburg  G.  Co.  v.  Co., 
184  Pa.  36,  39  A.  223.  Comp.  In  re 
English  Ins.  Co.,  L.  E.  5  Ch.  App. 
(Eng.)  737;  Pellet  v.  Ins.  Co.,  104  Fed. 
502,  43  C.  C.  A.  669;  Union  v.  Barton, 
77  Ala.  14S;  Howe  v.  Bryson,  44  la. 
159  (mod.  by  Hichhorn  v.  Bradlev,  117 
la.  130,  90  N.  W.  592). 
23-49  Haven  Malleable  Castings  Co. 
V.  C.  Co.,  146  Ky.  135,  142  S.  W.  227; 
Patten  r.  Lynett,  133  App.  Div.  746j 
118  X.  Y.  S.  1S5. 

The  difference  between  the  price 
agreed  upon  and  the  amount  it  would 
have  cost  the  plaintiff  to  complete  the 
work.  J.  B.  Anderson  &  Co.  v.  Brani- 
mer,  4  Ala.  App.  596,  58  S.  941. 
23-50  Iron  City  T.  v.  Welisch,  128 
Fed.  693,  63  C.  C.  A.  245;  Central  C. 
&  C.  Co.  V.  Hartman,  111  Fed.  96,  49 
C.  C.  A.  244;  Smith  v.  Curran,  138  Fed. 
150;  Nichols  v.  Easch,  138  Ala.  372,  33 
S.  409;  Southern  E.  Co.  r.  Coleman,  153 
Ala.  266,  44  S.  837;  Milheim  f.  Baxter, 
46  Colo.  155,  103  P.  376;  Favar  v.  Park, 
144  111.  App.  86;  Connersville  W.  Co.  v. 
Co.,  166  Ind.  123,  76  N.  E.  294;  Mor- 
gan V.  Sutlive,  148  la.  318,  126  N.  W. 
175;  Schillinger  Co.  v.  Co.  (la.),  116 
N.  W.  132;  Atchison  E.  Co.  f.  Thomas, 
70  Kan.  409,  78  P.  861;  Gas  Co.  v.  Co., 
56  Kan.  614,  44  P.  621;  Carsey  v.  Far- 
mer, 117  Ky.  826,  79  S.  W.  245;  Weick 
V.  Dougherty,  28  Ky.  L.  E.  930,  90  S. 
W.  906;  Armistead  v.  E.  Co.,  108  La. 
171,  32  S.  456;  D"es  Allemands  L.  Co. 
V.  Co.,  117  La.  1,  41  S.  332;  South  Gar- 
diner L.  Co.  V.  Bradstreet,  97  Me.  165, 
53  A.  1110;  Winslow  E.  &  M.  Co.  v. 
Hoffman,  107  Md.  621,  69  A.  394;  Gos- 
sage  v.  E.  Co.,  101  Md.  698,  61  A.  692; 
First  Nat.  Bk.  v.  Carroll,  35  Mont.  302, 
88  P.  1012;  Benyaker  P.  Scherz,  103 
App.  Div.  192,  92  N.  Y.  S.  1089;  Le 
Herisse  v.  Meehan,  129  N.  Y.  S.  609; 
Harper  F.  Co.  v.  Co.,  148  N.  C.  87,  62 
S.  E.  145;  Callahan  v.  Co.,  17  Okla.  544", 
87  P.  331;  Hoskins  v.  Scott,  52  Or.  271, 
96  P.  1112;  McNeil  v.  Co.,  207  Pa. 
493,  56  -A.  1067;  Standard  S.  Co.  v. 
Carter,  81  S.  C.  181,  62  S.  E.  150  (new 
enterprise).  See  infra,  ** Landlord  and 
Tenant,"  68-67. 

24-51  Clyde  C.  Co.  f.  R.  Co.,  226  Pa. 
391,  75  A.  596,  subsequent  contract  of 
which    defendant    had    no    knowledge. 


See  Chicago,  etc.  E.  Co.  ?'.  Calvert,  41 
Tex.  Civ.  236,  91  S.  W.  825. 

In  such  a  case  notice  of  contract  must 
be  shown  to  have  been  given  defend- 
ant. Baker  &  L.  Mfg.  Co.  v.  Clavton, 
40  Tex.  Civ.  586,  90  S.  W.  519;  Bliss 
V.  Co.,  131  Fed.  51,  65  C.  C.  A.  289; 
Pine  Bluffs  I.  W.  v.  Boling,  75  Ark. 
469,  88  S.  W.  306. 

Net  value  of  standing  timber  pur- 
chased by  plaintiff  for  purpose  of  exe- 
cuting contract  between  the  parties  for 
manufacture  of  staves  cannot  be  shown 
to  prove  profits  he  would  have  made  in 
executing  contract.  Gibson  v.  Purifoy, 
56  Tex.  Civ.  3"79,  120  S.  W.  1047. 
Binding  contracts  may  be  proved  to 
show  loss  of  profits.  Hoskins  v.  Scott, 
52  Or.  271,  96  P.  1112. 
24-52  Sloss-S.  S.  &  1.  Co.  v.  Mitchell, 
161  Ala.  278,  49  S.  851;  Enlow  v.  Haw- 
kins, 71  Kan.  633,  81  P.  189;  Probst 
r.  Hinesley,  133  Ky.  64,  117  S.  W.  389; 
Nelson  T."  Co.  v.  Nelson,  216  Mass.  30, 
102  N.  E.  926;  Walsh  v.  E.  Co.,  204  N. 
Y.  58,  97  N.  E.  403;  Bowen  v.  King, 
146. N.  C.  385,  59  S.  E.  1044;  Johnson 
V.  E.  Co.,  140  N.  C.  574,  5  S.  E.  362; 
Beebe  v.  Greene,  34  E.  L  171,  82  A. 
796. 

See  also  Ford,  etc.  Co.  t\  Clement,  97 
Ark.  522,  135  S.  W.  343;  Gardner  v. 
Springfield,  etc.  Co.,  154  Mo.  App.  666, 
135  S.  W.  1023;  McLane  f.  E.  Co.,  230 
Pa.  29,  79  A.  237;  Gulf,  etc.  E.  Co.  f. 
Coulter  (Tex.),  139  S.  W.  16. 
Uncertainty  of  proof  not  always  ground 
for  denving  recovery.  American  F.  L. 
M.  Co.  r.  Brown,  54  Tex.  Civ.  448,  118 
S.  W.  1106. 

24-53  Sacchi  v.  Co.,  13  Cal.  App.  72, 
108  P.  885;  Kentucky  H.  Co.  v.  Hood, 
133  Kv.  3S3,  118  S.  W.  337;  McCausey 
V.  Hoek,  159  Mich.  570,  124  N.  W.  570; 
Standard  A.  &  Mfg.  Co.  v.  Champion, 
76  N.  J.  L.  771,  72  A.  92;  De  Palma 
V.  Weinman,  15  N.  M.  68,  103  P.  782; 
Lehman  v.  Coffee  Co.,  146  Wis.  213, 
131   N.  W^  362. 

Contra,  Gottheim  v.  E,  Co.,  Ill  N.  Y. 
S.  678.  See  Chicago  C.  E.  Co.  v.  Flynn, 
131  111.  App.  502;  Botkin  v.  Miller,  190 
Mass.  411,  77  N.  E.  49;  Bates  v.  War- 
rick, 76  N.  J.  L.  108,  69  A.  185. 
Loss  of  profits  not  provable  in  personal 
injury  cases.  Jordan  v.  E.  Co.,  124  la. 
177,  99  N.  W.  693;  Mitchell  r.  E.  Co., 
138  la.  283,  114  N.  W.  622.  Contra. 
Muench  v.  Heinemann,  119  W"is.  441, 
96  N.  W.  800. 
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Acceptance  of  laid; — I'erson  with  wliom 
plaintiff  would  have  contracted  but  for 
defendant 's  negligence  may  testify 
such  person's  bid  would  have  been  ac- 
cepted if  received.  Texas  &  W.  T. 
Co.  v.  Mackenzie,  36  Tex.  Civ.  178,  81 
S.  W.  581. 

Earning  capacity  may  be  shown  by 
proof  of  character  of  business  conduct- 
ed, time  given  it  and  returns  received. 
3  Sutherland  on  Damages  (3d  ed.), 
§945;  Mitchell  v.  E.  Co.,  138  la.  283, 
111  N.  W(.  622;  Chicago,  etc.  E.  Co.  v. 
Posten,  59  Kan.  449,  53  P.  465;  New 
Jersey  Exp,  Co.  v.  Nichols,  33  N.  J.  h. 
434,  97  Am.  Dec.  722;  Goodhart  v.  E. 
Co.,  177  Pa.  1,  35  A.  191,  55  Am.  St. 
705;  Simpson  v.  E.  Co.,  210  Pa.  101,  59 
A.  693  (profits  of  business  as  distin- 
guished from  profits  of  capital) ;  Wal- 
lace V.  E.  Co.,  195  Pa.  127,  45  A.  685, 
52  L.  E.  A.  32;  El  Paso  E.  Co.  p.  Mur- 
phy, 49  Tex.  Civ.  586,  109  S.  W.  489; 
Heer  v.  Co.,  118  Wis.  57,  94  N.  W.  789. 
Profits  made  in  leased  premises  may 
be  shown  to  fix  value  of  lease.  Hayes 
V.  Atlanta,  1  Ga.  App.  25,  57  S.  E. 
1087;  Bass  v.  West,  110  Ga.  698,  36  S. 
E.  244. 

25-54  Lazier  G.  E.  Co.  v.  Du  Bois, 
130  Fed.  834,  65  C.  C.  A.  172  (aver- 
age profits  for  sixteen  months  suf- 
ficient basis  for  computing  profits  dur- 
ing remaining  eight  months) ;  Brown 
V.  Assn.,  173  Fed.  927;  St.  Louis,  etc. 
Co.  f  Osborne,  95  Ark.  310,  129  S.  W. 
537;  Chicago  U.  T.  Co.  v.  Brethauer, 
223  111.  521,  79  N.  E.  287  (income  de- 
rived from  personal  effort) ;  McCausey 
V.  Hoek,  159  Mich.  570,  124  N.  W. 
570;  Both  T.  Co.  V.  Co.,  146  Mo.  App. 
1,  123  S.  W.  513;  Blaustein  v.  Pincus, 
47  Mont.  202,  131  P.  1064;  Standard  A. 
&  Mfg.  Co.  v.  Champion,  76  N.  J.  L. 
771,  72  A.  92;  W.  U.  T.  Co.  v.  Aus- 
let,  53  Tex.  Civ.  264,  115  S.  W.  624; 
S.  17.  Friedman  (W.  Va.),  81  S.  E.  830; 
Treat  i'.  Hiles,  81  Wis.  280,  50  N.  W. 
896;  Kelley  v.  Co.,  120  Wis.  84,  97  N. 
W.  674;  Forster  v.  Co.,  130  Wis.  281, 
110  N.  W.  22ff. 

See  Diamond  E.  Co.  v.  Harryman,  41 
Colo.  415,  92  P.  922,  15  L.  E.  A.  (N.  S.) 
775  (proof  of  commissions  earned  un- 
der one  employer  not  competent  to 
show  value  of  lost  time  when  working 
for  another  under  diff'erent  conditions) ; 
Chicago  E.  Co.  v.  Flynn,  131  111.  App. 
502;  Haas  v.  E.  Co.,  128  Mo.  App.  79 
106  S.  W.  599  (previous  earnings  in- 
admissible).      And     see      Gardner      v. 


Springfield,  etc.  Co.,  154  Mo.  App.  666, 
135  S.  W.  1023.  Comp.  Hobel  v.  Ma- 
honing, etc.  Co.,  229  Pa.  507,  79  A. 
119. 

Past  profits  admissible.  Maguire  v 
Kiesel,  86  Conn.  453,  85  A.  689. 

Amount  for  which  sub-contractors  un- 
dertook to  do  the  work  plaintiff  pre- 
vented from  doing  is  not  proof  of  hia 
loss.  Brodie  v.  Fost,  108  N.  Y.  S.  414. 
Business  profits  cannot  be  shown  if 
facts  disclose  sucE  a  preponderance  of 
business  element  over  personal  equa- 
tion or  such  admixture  of  the  two  that 
question  of  personal  earnings  cannot 
be  safely  or  properly  segregated  from 
returns  upon  capital  invested.  Kro- 
nold  V.  New  York,  186  N.  Y.  40,  78  N. 
E.  572;  Weir  v.  E.  Co.,  188  N.  Y.  416, 
81  N.  E.  168.  See  Masterton  v.  Mt. 
Vernon,  58  N.  Y.  391.  In  the  first  case 
cited  and  in  Eraser  v.  Buffalo,  123  App. 
Div.  159,  108  N.  Y.  S.  127,  personal 
earnings  so  predominated  over  other 
factors  as  to  permit  prqof  of  lost 
profits. 

Contract  for  long  time. — The  profits 
realized  on  a  contract  for  two  years 
do  not  afford  a  safe  criterion  on  which 
to  base  profits  for  the  next  three  years. 
Des  Allemands  L.  Co.  v.  Co.,  117  La. 
1,  41  S.  332. 

On  breach  of  contract  to  convey  land 
evidence  of  its  fair  market  value  for 
subdivision  into  building  lots  is  com- 
petent, expectation  of  demand  therefor 
having  affected  price.  It  is  also  com- 
petent to  show  sales  of  like  property  in 
the  vicinity,  though  some  of  them  not 
for  cash  and  not  consummated.  Dady 
v.  Condit,  209  111.  488,  70  N.  E.  1088, 
104  111.  App.  507. 

A  vendee  who  desires  to  recoup  dam- 
ages because  of  delay  in  supplying 
property  whereby  he  was  unable  to  se- 
cure rent  for  the  premises  in  which  it 
was  to  be  used  must  show  a  contract 
for  their  lease;  not  enough  to  show  ar- 
rangement with  lessees.  American  T. 
Co.  V.  Siegel,  221  111.  145,  77  N.  E. 
588. 

Rule  does  not  apply  to  person  not  in 
business  when  injury  done.  Fisher  V. 
Jansen,  128  111.  549,  21  N.  E.  598. 
On  breach  of  contract  of  partnership 
profits  made  may  be  shown,  as  may 
prosperity  and  growth  of  community 
during  term  of  partnership,  and  plain- 
tiff's skill  and  ability.  Eamsay  V.. 
Meade,  37  Colo.  465,  86  P.  1018. 


600 


DA3IAGES 


Vol.  4 


On  partial  breach  of  contract  granting 
concessions  it  was  competeut  to  show 
profits  made  thereon  in  previous  years 
and  during  time  instant  contract  in 
effect;  kind  of  people  plaintiffs  were, 
th'dr  ability  to  do  business,  nature  of 
business  and  other  circumstances.  Nash 
V.  Co.,  123  App.  Div.  14S,  108  N.  Y. 
S.  336;  Wakeman  v.  Co.,  101  N.  Y. 
205,  4  N.  E.  264,  54  Am.  Eep.  676. 
Extent  of  injury  done  business  by 
breach  of  contract  not  to  compete 
therein  may  be  shown  by  proof  of 
amount  of  business  done;  evidence  may 
cover  period  since  action  begun.  Ga- 
lucha  V.  Naso,  147  la.  309,  126  X.  W. 
146. 

Sufficiency  of  evidence. — Testimony  of 
party,  coupled  with  record  of  cash  reg- 
ister, receipts  during  corresponding 
months  of  previous  years  and  proof 
of  approximate  cost  of  what  was  sold, 
are  a  sufficient  basis  for  recovery  of 
lost  profits.  Hendler  v.  Quigley,  38  Pa. 
Super.  39.  Average  earnings  of  estab- 
lished business  prior  to  interruption,  a 
safe  standard  by  which  to  measure  loss 
of  profits.  Morrow  v.  R.  Co.,  140  Mo. 
App.  200,  123  S.  W.  1034.  Parol  evi- 
dence showing  loss  in  lump  sum  result- 
ing to  a  business  in  which  books  of  ac- 
count presumably  kept  and  in  posses- 
sion of  plaintiffs  is  insufficient  to  show 
extent  of  loss.  Morrow  v.  R.  Co.,  140 
Mo.  App.  200,  123  S.  W.  1034. 
Agent's  earnings  under  contract  may 
be  proved,  as  may  his  prospects.  Eichey 
V.  Ins.  Co.,  140  Wis.  486,  122  N.'  W. 
1030. 

Outstanding  contracts  may  be  shown 
if  their  fulfillment  prevented.  Mc- 
Causev  v.  Hoek,  159  Mich.  570,  124  N. 
W.  570;  Cope  v.  Co.,  39  Pa.  Super. 
134  (though  informal). 
25-55  Currie  F.  Co.  v.  Krish,  24  Ky. 
L.  R.  2471,  74  S.  W.  268;  Bredemeier  v. 
Supply  Co.,  64  Or.  576,  131  P.  312; 
Hoskins  v.  Scott,  52  Or.  271,  96  P.  1112; 
Ballou  V.  Ballon,  30  E.  I.  286,  74  A. 
1089;  Anderson,  etc.  Co.  l\  Co.,  23  Tex. 
Civ.  328.  57  S.  W.  575.  Comp.  infra, 
"Landlord  and  Tenant,"  67-63.  Contra, 
Long  V.  Kaufman  Co.,  128  La.  767,  55 
S.  348. 

Profits  of  same  party  in  a  like  business 
under  similar  conditions  admissible  as 
bearing  upon  question  of  prospective 
damages.  Jacobs  v.  Cromwell,  216 
Mass.  182,  103  N.  E.  383. 
Profits  derived  by  infringer  of  trade- 
mark   not    necessarily    proof   plaintiff's 
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damages  were  that  sum.  Davidson  v. 
Munsey,  29  Utah  ISl,  80  P.  743. 
Loss  of  profits  by  others  in  same  busi- 
ness, in  same  locality  and  resulting 
from  like  cause  may  be  shown.  Metz- 
ger  v.  Brineat,  154  Ala.  397,  45  S.  633. 
Statements  by  persons  who  have  ceased 
to  do  business  with  plaintiff  cannot  be 
proved  unless  made  since  wrong  done. 
Price  V.  Co.,  132  Ga.  246,  64  S.  E.  87. 
25-56  Xash  r.  Co.,  123  App.  Div. 
148,  108  X.  Y.  S.  336. 
25-57  Hardaway-W.  Co.  v.  Bradlev, 
163  Ala.  596,  51  S.  21  (cost  of  doing 
work  contracted  for  may  be  shown); 
Viernow  v.  Carthage,  139  Mo.  App.  276, 
123  S.  W.  67;  May  v.  Breunig,  120  N. 
Y.  S.  98;  Church  v.  Co..  58  Wash.  262, 
108  P.  596. 

26-58  Enlow  v.  Hawkins,  71  Kan. 
633,  81  P.  189;  Fredonia  G.  Co.  v.  Bai- 
ley, 77  Kan.  296,  94  P.  25 S;  Brown  v. 
Hadley,  43  Kan.  267,  23  P.  492.  See 
Patten  v.  Lvnett,  133  App.  Div.  746, 
lis  X.  Y.  S.  185. 

Opinions  as  to  rental  value  may  not 
be  based  upon  profit  to  be  made  nor 
rest  upon  hearsay  knowledge  as  to 
capacity  of  property.  Munson  v.  Co., 
118  App.  Div.  398,  "103  X.  Y.  S.  502. 
Opinion  without  data,  not  convincing. 
Morgan  v.  Sutlive,  148  la.  318,  126 
N.  W.  175. 

Quantum  of  proof. — If  loss  of  profits 
shown  with  reasonable  certainty,  such 
proof  will  not  be  neutralized  by  evi- 
dence of  remote  or  doubtful  contin- 
gencies. Barrett  v.  Co.,  55  W.  Va.  395, 
47  S.  E.  154;  Smith  v.  Co.,  66  W.  Va. 
599,  66  S.  E.  746. 

Contractor  may  testify  what  his  profits 
on  a  contract  would  have  been.  Texas 
&  W.  T.  Co.  V.  Mackenzie,  36  Tex.  Civ. 
178,  81  S.  W.  581. 

Field  of  inquiry  on  breach  of  contract 
for  services  in  sale  of  securities  covers 
all  surrounding  circumstances.  Church 
r.  Co.,  58  Wash.  262,  108  P.  596. 
Subsequent  circumstances. — Where  it 
has  been  shown  weather  was  favor- 
able for  use  of  threshing  outfit  during 
time  it  was  delayed  in  transportation 
and,  but  for  delay,  extensive  use  could 
have  been  made  of  it,  subsequent  state 
of  weather  may  be  shown  to  disclose 
extent  of  profits  lost.  St.  Louis,  etc. 
R.  Co.  V.  Brown,  56  Tex.  Civ.  74,  120 
S.  W.  213. 

Expense  of  maintaining  mine  and  cost 
of  mining  as  affected  by  breach  of 
contract   to   furnish   cars   for  shipment 
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of  product  may  be  shown  to  establish 
lost  profits.  Midland  Valley  E.  Co.  v. 
Cu.,  91  Ark.  ISO,  120  S.  W.  380. 
26-59  Southern  E,  Co.  ??.  Eccder,  152 
Ala.  227,  44  S.  699;  St.  Louis,  etc.  E. 
Co.  f.  Saunders,  85  Ark.  Ill,  107  S.  W. 
194  (loss  of  crops  so  immature  as  to 
be  without  market  value);  Saechi  v. 
Co.,  13  Cal.  App.  72,  108  P.  885;  Elzy 
r.  Co.,  141  la.  407,  119  N.  AV.  705; 
Wiggins  V.  R.  Co.,  129  Mo.  App.  369, 
]0S  S.  W.  574;  Griffin  r.  Colver,  16 
N.  Y.  489,  69  Am.  Dec.  718;  DeWitt 
Allen  A.  Co.  v.  Canavan,  113  N.  T.  S. 
1002;  Eogers  v.  Bemus,  69  Pa.  432; 
Pennypaeker  v.  Jones,  106  Pa.  237; 
Martin  v.  E.  Co.,  70  S.  C.  8,  48  S. 
E.  616;  Acker  r.  Knoxville,  117  Tenn. 
224,  96  S.  W.  973. 

See  also  So.  E.  Co.  v.  Branch,  9  Ga. 
App.  310,  71  S.  E.  G96. 
Rental  value  of,  entire  mill  may  be 
shown  unless  it  is  made  to  appear  a 
sejiarate  part  of  it  could  be  used  for 
another  purpose  while  delay  to  furnish 
machinery  continued.  Such  value  may 
be  based  on  use  to  which  mill  has  been 
put,  notwithstanding  defendant  under- 
took to  put  in  machinery  to  adapt  it 
to  a  different  use.  Munson  v.  Co.,  118 
App.  Div.  398,  103  N.  Y.  S.  502. 
Effect  of  wrong  on  business. — One  who 
claims  damage  for  injury  to  business 
and  lias  testified  on  cross-examination 
to  an  increase  thereof  since  the  wrong, 
may  show  there  iias  been  a  general  in- 
crease in  local  business.  Bover  v.  E. 
Co.,  97  Tex.  107,  79  S.  W.  441. 
Value  of  use  of  property  employed  in 
established  business  may  be  shown 
where  business  interrupted  by  failure 
to  supply  material.  Kelley  v.  Co.,  120 
Wis.  84,  97  N.  W.  674.  But  see  Calla- 
han I'.  Co.,  17  Okla.  544,  87  P.  331. 
27-60  Chicago  v.  Puleyn,  129  111. 
App.  179;  Ventura  H.  Co.  v.  Co.  (Ky.), 
128  S.  W.  292;  Crabtree  C.  M.  Co',  r. 
Hamby,  28  Ky.  L.  E.  687,  90  S.  W. 
226;  Werger  v.  Steffens,  90  Neb.  51, 
132  N.  W.  719;  Texas  S.  L.  E.  Co.  t\ 
Clifford  (Tex.  Civ.),  94  S.  W.  168; 
Magee  v.  E.  Co.  (Tex.  Civ.),  95  S.  W. 
1092. 

L^7-61  Tubbs  v.  Eoberts,  40  Colo. 
4P8,  92  P.  220;  Palmer  v.  Ingram,  2  Ga. 
App.  200,  58  S.  E.  362;  Blunck  r.  E. 
Co.  (la.),  115  N.  W.  1013;  Carter  v.  E. 
Co.,  128  Mo.  App.  57,  106  S.  W.  611; 
Hunt  V.  E.  Co.,  126  Mo  App.  261,  103 
S.  W.  133;  Anderson  v.  E.  Co.,  129  Mo. 
App.   384,   108   S.   W.    605;    Fleming  v. 


Pullen  (Tex.  Civ.),  97  S.  W.  109;  Dun- 
lap  V.  Co.,  43  Tex.  Civ.  269,  95  S.  W 
43. 

Damage  caused  by  destroying  part  of 
a  field  of  growing  corn  may  be  shown 
by  proving  amount  and  value  of  crop 
raised  on  the  other  part,  less  cost  of 
harvesting  and  marketing,  the  two 
parts  being  alike.  Hunt  v.  E.  Co.,  126 
Mo.  App.  261,  103  S.  W.  133.  Comp. 
Gresham  v.  Taylor,  51  Ala.  505;  Horres 
V.  Co.,  57  S.  C.  189,  35  S.  E.  500,  52  L. 
E.  A.  36;  Lampley  v.  E.  Co.,  63  S.  C. 
462,  41   S.   E.   517. 

27-62  Proof  of  rental  value  is  to  be 
made  of  land  as  of  time  wrong  done 
and  in  condition  it  then  was.  Blunck 
V.  E.  Co.  (la.),  115  N.  W.  1013.  Lease 
between  parties  of  property  wrongfully 
detained  for  year  preceding  detention, 
though  rent  thereunder  payable  in  a 
share  of  crops,  admissible  in  action  on 
supersedeas  bond  given  to  stay  writ  of 
restitution.  Kendall  -v.  Uland,  83  Neb, 
527,  120  N.  W.  152. 

27-63  W.  U.  T.  Co.  v.  Cashman,  132 
Fed.  805,  65  C.  C.  A.  607;  National  B. 
Co.  V.  Nolan,  138  Fed.  6,  70  C.  C.  A. 
436;  Davis  v.  Kornman,  141  Ala.  479, 
37  S.  789;  Washington  T.  Co.  v.  Dow- 
ney, 26  App.  Cas.  (D.  C.)  258;  South- 
ern E.  Co.  V.  Phillips,  136  Ga.  282,  71 
S.  E.  414;  Chicago,  etc.  E.  Co.  -v. 
Spence,  213  111.  220,  72  N.  E.  796  (plain- 
tiff's salary  in  another  employment 
years  prior  to  injury) ;  Stockham  v. 
Malcolm,  111  Md.  615,  74  A.  569;  Phil- 
lips V.  Thomas,  70  Wash.  533,  127  P. 
97. 

"Under  the  rule  declared  in  Bube  v. 
Birmingham  E.,  L.  &  P.  Co.,  140  Ala. 
276,  37  S.  285,  103  A.  33,  among  other 
decisions  here,  the  financial  condition 
of  the  child  is  a  proper  element  of  the 
inquiry,  in  order  that  the  jury  may  de- 
termine from  the  whole  evidence  the 
loss  likely  to  be  entailed  upon  the 
parent  in  consequence  of  the  child's 
injury;  but  this  does  not  render  proper 
an  investigation  of  the  source  of  the 
child's  estate,  if  such  it  has."  Eeeves 
V.  Mills  Co.,  166  Ala.  645,  52  S.  142, 
Evidence  of  plaintiff's  financial  condi- 
tion may  be  given  if  he  is  entitled  to 
recover  punitive  damages.  Bolles  v. 
E.  Co.,  134  Mo.  App.  696,  115  S.  W. 
459;  Beck  v.  Dowell,  111  Mo.  506,  20 
S.  W.  209,  33  Am.  St.  547;  Baxter  t. 
Magill.  127  Mo.  App.  392,  105  S.  W. 
679. 
27-64     Same   rule   applies   to   tort  ac- 
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tioiis.  Story  v.  Green,  164  Cal.  768,  130 
p  870;  Indianapolis  Trac.  &  Term.  Co. 
V.  Henby,  178  Ind.  239,  97  N.  E.  313; 
Bowe  r.  Bowe,  26  O.  C.  C.  409,  s.  c.  5 
0.  C.  C.  (N.  S.)  233;  Eiverside  &  Dan 
Eiver  Cotton  Mills  Co.  v.  Carter,  113 
Va.  346.  74  S.  E.  183;  Singer  M.  Co.  v. 
Bryant,'  105  Va.  403,  54  S.  E.  320. 
And  see  So.  E.  Co.  v.  Phillips,  136  Ga. 
282,  71  S.  E.  414;  Madigan  v.  Schaghti- 
coke,  128  N.  Y.  S.  800. 
28-66  Greenberg  v.  Assn.,  140  CaL 
357,  73  P.  1050;  White  r.  Wliite,  76 
Kan.  82,  90  P.  1087;  Mertens  v.  Mueller, 
119  Md.  525,  87  A.  501;  Nelson  v.  Hal- 
vorson,  117  Minn.  255,  135  N.  W.  818; 
Carmichael  v.  Co.,  162  N.  C.  333,  78  S 
E.  507;  King  -v.  Hanson,  13  N,  D.  85, 
99  N.  W.  1085;  Hiers  v.  E.  Co.,  79  S 
C.  115,  60  S.  E.  1110;  Calder  v.  So.  E. 
Co.,  89  S.  C.  287,  71  S.  E.  841. 
28-68  Shield's  Admr.  v.  Eowland, 
151  Ky.  136,  151  S.  W.  408;  Baxter  v. 
Magill,  127  Mo.  App.  392.  105  S.  W. 
679;  Willet  v.  Johnson,  13  Okla.  563,  76 
P.  174. 

28-70  Singer  Mfg.  Co.  v.  Bryant,  105 
Va.  403,  54  S.  E.  320. 
Wealth  of  one  of  several  defendants 
not  provable.  Singer  Mfg.  Co.  r.  Bry- 
ant, supra.  Wealth  of  defendant 's 
principal  stockholders,  irrelevant. 
Humphries  r.  E.  Co.,  84  S.  C.  202.  65 
S.  E.  1051. 

29-77  Birmingham  R.  Co.  v.  Thoma- 
sou  (Ala.  App.),  63  S.  65;  Simpson  v. 
Foundation  Co.,  201  N.  Y.  479,  95  N.  E. 
I'O,  rev.  118  N.  T.  S.  1142;  St.  Louis, 
etc.  E.  Co.  V.  Thompson,  102  Tex.  89, 
113  S.  W.  144  (conspiracy  to  expel 
member  of  benefit  society). 
When  inadmissible. — Frick  v.  E.  Co., 
154  111.  App.  277. 

Death  of  plaintiff's  parents  may  be 
shown  as  affecting  mental  suffering  as 
result  of  libel.  Washington  T.  Co.  v. 
Downey,  26  App.  Cas.  (D.  C.)  258. 
Number  of  children  one  has  and  carea 
for  competent  to  show  capacity  to 
work.  Lord  v.  E.  Co.,  74  N.  H.  295, 
67  A.  639. 

In  action  for  breach  of  promise  plain- 
tiff may  show  her  home  surroundings 
were  disagreeable  and  defendant  knew 
fact  when  engagement  made,  and  this 
independentlv  of  punitive  damages. 
Heasley  r.  Nichols,  38  Wash.  485,  80 
P.  769. 

29-78  Sotham  v.  T.  Co.,  238  Mo.  606, 
144  S.  W.  428. 


29-79     Sotham  v.  Co.,  supra. 
Professional    standing    of    plaintiff    in 

action  for  assault  and  battery,  false 
arrest  and  malicious  prosecution  may 
be  shown,  as  well  as  nature  and  extent 
of  practice  before  and  after  injury. 
Conklin  v.  E.  Co.,  196  Mass.  302,  82 
N.   E.-  23;   Phillips   r.   E.   Co.,  4   Q.  B. 

D.  (Eng.)   406,  5  Q.  B.  D.  78,  42  L.  T. 

E.  6  (net  earnings  for  three  years). 
Amount  paid  by  client,  evidence  of 
value  of  services  of  attorney  as  against 
third  party  liable  fherefor.  Curtley  v. 
Soc,  51  Wash.  242,  98  P.  667. 
30-80  Smith  v.  Curran,  138  Fed.  150; 
Hardaway-W.  Co.  v.  Bradley,  163  Ala. 
596,  51  S".  21;  Leifer  Mfg.  Co.  v.  Gross, 
93  Ark.  277,  124  S.  W.  1039  (cost  of  re- 
moving and  replacing  defective  mate- 
rials in  building);'  Von  Berg  v.  Good- 
man, 85  Ark.  605,  109  S.  W.  1006; 
McKenzie  v.  Mitchell,  123  Ga.  72,  51 
S.  E.  34;  Trosper  C.  Co.  v.  Eader,  154 
Ky.  670,  159  S.  W.  536;  Illinois  C.  E. 
Co.  V.  Doss,  137  Kv.  659,  126  S.  W. 
349;  Aetna  Ind.  Co.  f.  Fuller,  111  Md. 
321,  73  A.  738;  Hetherington  &  Sons 
p.  Firth,  210  Mass.  8,  95  N.  E.  961; 
Morrow  f.  E.  Co.,  140  Mo.  App.  200, 
123  S.  W.  1034;  Claudius  v.  Co.,  109 
Mo.  App.  346,  84  S.  W.  354;  Holt  v. 
Ins.  Co.,  76  N.  J.  L.  585,  72  A.  301; 
Beckwnth  r.  New  York,  121  App.  Div. 
462,  106  N.  Y.  S.  175;  Enderlien  v. 
Kulaas,  25  N.  D.  385,  141  N.  W.  511; 
Bredemeier  v.  Supply  Co.,  64  Or.  576, 
131  P.  312;  Martin  r.  E.  Co.,  70  S.  C.  8, 
48  S.  E.  616;  Peacock  v.  Coltrane  (Tex. 
Civ.),  116  S.  W.  389;  Chicago,  etc.  E. 
Co.  V.  Calvert,  41  Tex.  Civ.  236,  91  S 
W.  825. 

See  also  Bacigalupi  v.  Phoenix,  etc.  Co., 
14  Cal.  App.  632,  112  P.  892;  Hanra- 
han  V.  Baltimore,  114  Md.  517,  80  A 
312. 

Expenses  of  travel. — Buford  v.  Graden. 
5  Ala.  App.  421,  59  S.  368. 
30-81  Murphv  r.  ft.  Co.,  108  N.  Y. 
S.  1021;  Kaniuk  v.  Co.,  96  N.  Y.  S. 
129;  Eeid  v.  E.  Co.,  93  N.  Y.  S.  533; 
Asheboro  v.  E.  Co.,  148  N.  C.  261,  62 
S.  E.  1091;  Eastern  E.  Co.  r.  Tuteur, 
127  Wis.  382,  105  N.  W.  1067  (pay- 
ments after  breach  of  contract  or  for 
Sunday  labor  not  recoverable). 
Attorneys'  fees,  when  recoverable. 
Mendel  r.  Leader,  136  Ga'.  442,  71  S.  E. 
753. 

Sum  charged  must  be  shown  to  be  rea- 
sonable. Goodson  r.  E.  Co.,  94  IST.  Y. 
S.  10. 
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Amount  paid  "by  vendee  for  property 
which  vendor  failed  to  deliver,  not  evi- 
dence of  ditt'erence  in  market  value  at 
contract  price  antl  market  price  when 
deliverv  should  have  been  made.  Pierce 
V.  Waller  (Tex.  Civ.),  102  S.  W.  1173. 
Increased  cost  of  manufacturing  goods 
need  not  be  shown  by  records  of  busi- 
ness. Phoenix  P.  Co.  r.  U.  S.,  Ill  Md. 
549,  75  A.  394. 

Evidence  of  expenses,  inadmissible  if 
recovery  of  profits  sought.  Tygart  v. 
Albrittou,  5  Ga.  App.  412,  63  S"  E.  521. 
31-82  Approximate  evidence  of  sum 
expended,  sufficient.  Jemo  f.  Co.,  55 
Wash.  595,  104  P.  820. 
If  purchases  are  made  preparatory  to 
entering  upon  performance  of  contract, 
value  of  goods  may  not  be  recovered 
in  absence  of  evidence  showing  their 
worth  for  use  elsewhere.  May  v.  Breu- 
nig,  120  N.  Y.  S.  98. 
Price  paid  for  other  goods  cannot  be 
shown  unless  vendee  bound  to  purchase 
them  in  order  to  fix  his  damages,  which 
need  not  be  done  where  in  case  of  re- 
fusal to  deliver  goods  of  quality  con- 
tracted for.  Strohmeyer  v.  Co.,  130 
App.  Div.  102,  114  N.  Y.  S.  287. 
31-84  Jesel  v.  Benas,  177  Mo.  App. 
708,  160  S.  W.  528;  Keats  v.  Co.,  29 
Pa.  Super.  480  (estimate  two  years 
after  injury  and  based  on  plaintiff's 
description  of  it). 

31-85  Sloss-S.  S.  &  I.  Co.  v.  Mitchell, 
161  Ala.  278,  49  S.  851;  Atlanta,  etc 
E.  Co.  v.  Wood,  160  Ala.  657,  49  S. 
426  (also  increased  cost  of  operating; 
but  cost  of  restoration  cannot  be  shown 
unless  defendant  responsible  for  entire 
damage) ;  Southern  E.  Co.  v.  Eeeder, 
152  Ala.  227,  44  S.  699;  Linforth  v. 
Co.,  156  Cal.  58,  103  P.  320;  Calwell 
V.  Canton,  81  Conn.  288,  70  A.  1025 
(in  connection  with  evidence  of  adde(^ 
value  because  of  repairs) ;  Pickles  V. 
Ansonia,  76  Conn.  628,  56  A.  552;  Berry 
V.  Campbell,  118  111.  App.  646;  Eichard- 
son  y.  Webster  City,  111  la.  427,  82  N. 
W.  920;  Eichardson  v.  Sioux  City,  136 
la.  436,  113  N.  W.  928;  Smith  v.  E. 
Co.,  127  Mo.  App.  160,  105  S.  W.  10; 
Cunningham  v.  Dickerson,  104  Mo.  App. 
410,  79  S.  W.  492;  Green  v.  E.  Co.,  156 
Mo.  App.  259,  137  S.  W.  611;  Layton 
V.  County,  83  Neb.  628,  120  N.  W.  179; 
DcPalma  v.  Weinman,  IS  N.  M.  68,  103 
P.  782;  Eogers  v.  E.  Co.,  84  N.  Y.  S. 
974;  McPhillips  r.  Fitzgerald,  76  App. 
Div.  15,  78  N.  Y.  S.  631,  177  N.  Y. 
543,  69  N.  E.  1126  (no  opinion);  Wade 


t\  Sugar  Co.,  65  Or.  488,  132  P.  710; 
Wilson  V.  E.  Co.,  55  Wash.  656,  104  P, 
1114;  Brown  V.  Blaine,  41  Wash.  2S7 
83  P.  310;  McLain  v.  Automobile  Co! 
(W.  Va.),  79  S.  E.  731. 
Hire  and  feed  of  another  horse  to  re- 
place injured  one,  competent  items  of 
expenditure.  Powell  v.  Hill  (Tex.  Civ.), 
152  S.  W.  1125. 

Expenditures  for  hiring  another  auto- 
mobile to  replace  damaged  one  during 
repairs,  admissible.  Cardozo  v.  Bloom- 
ingdale,  79  Misc.  605,  140  N.  Y.  S.  377. 
Rule  applies  to  personal  torts  (Shoe- 
maker i\  Sonjn,  15  N.  D.  518,  108  N.  Yf. 
42)  if  expenditures  reasonable.  Metro- 
politan S.  E.  Co.  V.  Wishert  (Tex.  Civ.), 
89  S.  W.  460;  Dallas  S.  E.  Co.  v.  Mc- 
Allister, 41  Tex.  Civ.  131,  90  S.  W. 
933;  St.  Louis  S.  E.  Co.  v.  Haynes 
(Tex.  Civ.),  86  S.  W.  934;  Dallas  S.  E. 
Co.  V.  Ison,  37  Tex.  Civ.  219,  83  S.  W. 
408. 

Price  for  which  animals  sold  a  month 
after  injury  and  after  being  fitted  for 
market,  not  evidence  of  value  imme- 
diately after  they  reached  destination 
in  injured  condition.  Oeveland,  etc. 
E.  Co.  V.  Patton,  203  111.  376,  67  N.  E. 
804. 

Price  paid  for  property,  in  connection 
with  evidence  of  condition  when  de- 
stroyed, shows  damage  sustained.  At- 
lanta, etc.  E.  Co.  r.  Minchew,  7  Ga. 
App.  566,  67  S.  E.  678. 
Expense  of  protecting  property  may  be 
shown.  Atlanta,  etc.  E,  Co.  v.  Brown, 
158  Ala.  607,  48  S.  73. 
32-86  Sloss-Sheffield,  etc.  Co.  v.  Mit- 
chell (Ala.),  61  S.  934;  Southern  H. 
&  S.  Co.  v.  Co.,  15S  Ala.  596,  48  S. 
357;  Keats  t\  Co.,  29  Pa.  Super.  480; 
Donnan  v.  Co.,  26  id.  324;  Sullivan  v. 
Anderson,  81  S.  C.  478,  62  S.  E.  862; 
Wilson  V.  E.  Co.,  55  Wash.  656,  104  P. 
1114. 

Expense  must  have  been  incurred  and 
be  definitely  shown.  Harndon  v.  Stultz, 
124  la.  734,  100  N.  W.  851. 
Testimony  based  on  personal  knowledge 
need  not  be  supplemented  by  vouchers. 
Drews  v.  Burton,  76  S.  C.  362,  57  S.  t. 
176. 

Depreciation  in  value  of  land  may  be 
shown  where  injury  permanent,  and 
the  inquiry  may  be  directed  to  its  com 
parative  value  for  purpose  to  which  it 
has  been  put.  Texas  &  P.  E.  Co.  « 
Prude,  39  Tex.  Civ.  144,  86  S.  W.  1046; 
Gulf,  etc.  E.  Co.  T.  Blue,  46  Tex.  Civ. 
239,  102  S.  W.  128;  Wiggins  v.  E.  Co., 
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129  Mo.  App.  369,  108  S.  W.  574;  Nuck- 
olls f.  Powell  (Tex.  Civ.),  90  S.  W.  933; 
Contra  if  injury  temporary.  Gulf,  etc. 
E.  Co.  l\  Eoberts  (Tex.  Civ.),  86  S. 
W.  1052.  Injury  to  contents  of  resi- 
dence may  be  shown  to  prove  depreci- 
ation. Texas  S.  L.  E.  Co.  v.  Clifford 
(Tex.  Civ.),  94  S.  W.  168.  The  question 
of  depreciation  is  determinable  by  exis- 
ting conditions;  opinions  as  to  future 
may  bring,  immaterial.  Dennis  v.  E. 
Co.  (Tex.  Civ.),  94  S.  W.  1092.  But 
depreciation  in  value  of  land  is  not 
limited  to  uses  to  which  it  has  been 
put  if  it  is  available  for  other  uses. 
McGroarty  v.  Co.,  212  Pa.  53,  61  A. 
570. 

Cost  of  property  may  be  shown  but  is 
not  proof  of  value  at  time  it  was  lost. 
The  Mobila,  147  Fed.  882;  The  Lucille, 
169  Fed.  719  (without  market  value) ; 
Linforth  v.  Co.,  156  Cal.  58,  103  P. 
320. 

In  admiralty  if  repairs  made  to  a  ves- 
sel restore  her  strength  and  usefulness 
evidence  her  market  value  is  less  than 
before  collision  is  inadmissible.  The 
Loch  Trool,  150  Fed.  429;  Sawyer  v. 
Oakman,  7  Blatch.  290,  21  Fed.  Cas. 
No.  12,402. 

Expenses  of  litigation  not  recoverable 
for  breach  of  contract  unless  bad  faith 
or  fraud  shown.  McKenzie  f.  Mitchell, 
123  Ga.  72,  51  S.  E.  34. 
32-87  Duff  r.  Eead,  74  l^an.  730,  88 
P.  263. 

If  punitive  damages  are  recoverable  ex- 
penses of  action  may  be  considered 
though  not  proved.  Titus  v.  Corkins, 
21    Kan.  519. 

One  who  seeks  to  be  reimbursed  for  ex- 
penditures must  show  clearly  and  ex- 
plicitly occasion  and  amount  thereof. 
Ban  Fernando,  etc.  E.  Co.  v.  Humph- 
rey, 130  Fed.  298,  64  C.  C.  A.  544. 
32-88  Kendall  v.  Uland,  83  Neb.  527, 
120  N.  W.  152;  Cullen  v.  Dickenson  (S. 
D.),  144  N.  W.  656. 
Motive  immaterial  in  action  for  breacli 
of  contract.  Baumgarten  v.  Co.,  151? 
Fed.  275;  Ford  v.  Ferguson,  120  Ga. 
708,  48  S.  E,  180;  Kellev  v.  Co.,  120 
Wis.  84,  97  N.  W.  674.  Contra,  if  fraud 
proved.  Welborn  v.  Dixon,  70  S.  C. 
108,  49  S.  E.  232;  Prince  V.  Ins.  Co., 
77  S.  C.  187,  57  S.  E.  766. 
32-89  Walbridge  v.  Walbridge,  80 
Kan.  567,  103  P.  89;  Magnolia  M.  Co. 
V.  Gale,  189  Mass.  124,  75  N.  E.  219; 
White  r.  Kincaid,  149  N.  C.  415,  63 
S.  E.  109;   Oneal   v.  Weisman,   39   Tex. 


Civ,  592,  88  S.  W.  290;  Woodhouse  v. 
Powles,  43  Wash.  017,  86  P.  1063. 
32-90  Farrow  r.  Hoffecke^,  7  Penne. 
(Del.)  223,  79  A.  920;  Dunshee  v.  Oil 
Co.,  152  la.  618,  132  N.  W.  371;  Yazoo 
&  M.  V.  E.  Co.  V.  Hardie,  lOO  Miss. 
132,  55  S.  42,  967;  Magagnos  v.  E.  Co., 
128  App.  Div.  182,  112  N.  Y.  S.  637; 
Pegues  Mercantile  Co.  v.  Brown  (Tex. 
Civ.),  145  S.  W.  280;  Moore  v.  Duke, 
84  Vt.  401,  80  A.  194. 
53-91  Ducett  v.  S.  (Ala.),  65  S.  351; 
Brown  v.  Thompson,  75  N.  J.  L.  832, 
70  A.  172. 

34-94  Brown  v.  Bannister,  14  Haw. 
34  (breach  of  promise  to  marry);  Stev- 
ens v.  Anthony,  82  Kan.  179,  107  P.  557 
(under  act  making  cities  liable  for 
damages  by  mobs) ;  Texas  M.  E.  Co. 
V.  Dean,  98  Tex.  517,  85  S.  W.  1135 
(unlawful  arrest, — damages  sought  for 
shame  and  humiliation). 
Particular  acts  of  misconduct  commit- 
ted after  cause  of  action  arose,  not 
provable.  Columbia  Nat.  Bk.  v.  Mac- 
Knight,  29  App.  Cas.  (D.  C.)  580. 
General  reputation  of  wife  for  unchas- 
tity  at  time  of  marriage  is  not  prov- 
able in  action  for  alienation  of  hus- 
band's affections  if  it  had  no  effect 
in  causing  separation.  White  v.  White, 
76  Kan.  82,  90  P.  1087. 
34-95  Nashville,  etc.  E.  Co.  v.  Miller, 
120  Ga.  453,  47  S.  E.  959;  Illinois  C. 
E.  Co.  f.  Prickett,  210  111.  140,  71  N. 
E.  435,  109  111.  App.  468;  Citizens',  etc. 
Co.  V.  Whipple,  32  Ind.  App.  203,  69 
N.  E.  557;  Louisville  &  N.  E.  Co.  v. 
Carothers,  23  Kv.  L.  E.  1673,  65  S.  W. 
833,  66  S.  W.  385;  Gray  v.  E.  Co.,  215 
Mass.  143,  102  N.  E.  71;  Erhart  v.  E, 
Co.,  136  Mo.  App.  617,  118  S.  W.  657; 
Illinois  C.  E.  Co.  v.  Porter,  117  Tenn. 
13,  94  S.  W.  666;  Gulf,  etc.  E.  Co.  v. 
Wittnebert  (Tex.  Civ.),  104  S.  W.  424; 
Missouri,  etc.  E.  Co.  i\  Flood,  35  Tex. 
Civ.  197,  79  S.  W.  1106. 
Evidence  that  the  defendant  in  an 
action  for  negligence  is  insured  in  a 
casualty  company  is  incompetent  and 
its  admission  justifies  an  order  for  a 
new  trial  of  the  action.  Simpson  w. 
Foundation  Co.,  201  N.  Y.  479,  490,  95 
N.  E.  10.  Such  evidence  almost  always 
is  quite  unnecessary  to  the  plaintiff's 
case,  and  its  effect  cannot  but  be  high- 
ly dangerous  to  the  defendant's;  for 
it  conveys  the  insidious  suggestion  to 
the  jurors  that  the  amount  of  their 
verdict  for  the  plaintiff  is  immaterial 
to  the  defendant.    It  was  a  highly  im- 


605 


Vol.  4 


DEATH  AND  SURVIVORSHIP 


proper  attempt  on  the  plaintiff 's  part 
to  inject  a  foreign  element  of  fact  into 
his  case,  wjiich  might  affect  the  Jurors' 
minds,  if  in  doubt  upon  the  merits,  by 
the  consideration  that  the  judgment 
would  be  paid  by  an  insurance  com- 
pany. Akin  V.  Lee,  206  N.  Y.  20,  99 
N.  E.  85. 

A  tort-feasor  through  whose  negligence 
an  injury  is  sustained  cannot  be  ac- 
corded any  benefits  of  an  accident  pol- 
icy, for  which  it  has  paid  nothing  in 
mitigation  of  the  damages  allowed  by 
law  for  tort.  Tex.  Cent.  E.  Co.  v. 
Cameron  (Tex.  CiV.),  149  S.  W.  710. 

Defendant's  insurance  is  immaterial. 
Prewitt-S.  Mfg.  Co.  r.  Woodall,  115 
Tenn.   605,   90  S.   W.   623. 

Settlement  by  injured  person  with  ac- 
cident insurer  cannot  be  proved  to 
show  extent  of  injury.  Puget  Sound 
E.  V.  Van  Pelt,  168  Fed.  206,  93  C.  C. 
A.  492. 

35-99  Statutory  claim  for  compensa- 
tion, admissible  to  show  maximum  dam- 
age. Hubbard  v.  County,  140  la.  520, 
118  N.  W.  912. 

.35-1  Oklahoma,  C.  &  T.  R.  Co.  v. 
Scarborough,  43  Tex.  Civ.  338,  95  S. 
W.  108?;  Coleman  v.  Lytle,  49  Tex. 
Civ.  42,  107  S.  W.  562;  Wilson  v.  Nav. 
Co.,  71  Wash.  102,  127  P.  847. 
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40-1  Alexander  v.  Alexander,  36  App. 
Cas.  (D.  C.)  78;  Donovan  v.  Major,  253 
111.  179,  97  N.  E.  231;  Chicago,  etc. 
R.  Co.  V.  Young,  67  Neb.  568,  98  N.  W. 
922;  Dietrich  v.  Dietrich,  128  App.  Div. 
564,  112  N.  Y.  S.  968;  Rosenblum  v. 
Eisenberg,  108  N.  Y.  S.  350;  Hall  v. 
Hall,  122  N.  Y.  S.  401;  Grier  r.  Can- 
ada, 119  Tenn.  17,  107  S.  W.  970. 
Comp.  In  re  Aldersev,  74  L.  J.  Ch.  548 
(1905),  2  Ch.  181,  92  L.  T.  826. 
40-2  Grofe  V.  Groff,  36  App.  Cas.  (D. 
C.)  560;  Heagany  v.  Union,  143  Mich. 
186,  106  N.  W.  700;  In  re  Truman,  27 
R.  I.  209,  61  A.  598.  See  infra,  "In- 
surance," 546-24. 

Preponderance  required. — Kennedy  v. 
Modern  Woodmen,  149  111.  App.  471, 
aff.,  243  111.  560,  90  N.  E.  1084. 
40-3  Iberia  C.  Co.  v.  Thorgeson,  116 
La.  218,  40  S.  682.  See  Sterrett  v. 
Samuel,  108  La.  346,  32  S.  428. 
11-4  Presumption  of  continued  life 
of  man  of  twenty-three,  two  years  after 


disappearance,  not  sufficiently  strong 
to  remove  reasonable  doubt  fioiu  a 
title.  Van  Williams  v.  Elias,  106  App. 
Div.  2SS,  94  N.  Y.  S.  611. 
Absence  for  forty-three  years  of  a  man 
over  thirty,  of  dissipated  habits, — pre- 
sumption of  life  ends.  McNulty  v. 
Mitchell,  41  Misc.  293,  84  N.  Y.  S.  89. 
Seven  years. — Conn.,  etc.  Ins.  Co.  v. 
King,  47  Ind.  App.  587,  93  N.  E.  1046. 
41-6  In  re  Aldersey,  74  L.  J.  Ch. 
548  (1905),  2  Ch.  isi,  92  L.  T.  826; 
Stevenson  v.  Montgomery,  263  111.  93, 
104  N.  E.  1075;  Donovan  r.  Major,  253 
111.  179,  97  N.  E.  231;  Kennedy  v. 
Woodmen,  243  111.  560,  90  N.  E.  1034; 
Policemen's  B.  Assn.  v.  Ryce,  115  111. 
App.  95,  213  111.  9,  72  N.  E.  764,  104 
Am.  St.  199;  Connecticut  Mut.  L.  Ins. 
Co.  V.  King,  47  Ind.  App.  587,  93  N.  E. 
1046  (statutory  provision) ;  Magness 
V.  Woodmen,  146  la.  1,  123  N.  W.  169; 
Ironton  B.  Co.  v.  Tucker,  26  Ky.  L.  R. 
532,  82  S.  W.  241;  Chew  v.  Tome,  93 
Md.  244,  48  A.  701 ;  Turner  v.  Williams, 
202  Mass.  500,  89  N.  E.  110;  George 
V.  Clark,  186  Mass.  426,  71  N.  E.  809; 
Behlmer  v.  A.  O.  T.  "W.,  109  Minn.  305, 
123  N.  W.  1071;  Spahr  v.  Ins.  Co.,  98 
Minn.  471,  108  N.  W.  4;  Gilrov  V. 
Brady,  195  Mo.  205,  93  S.  W.  279; 
Chapman  v.  Kullman,  191  Mo.  237,  89 
S.  W.  924;  Bradley  v.  Woodman,  146 
Mo.  App.  428,  124  S.  W.  69  (regardless 
of  exposure  to  special  peril) ;  S.  r. 
Lagoni,  30  Mont.  4'72,  76  P.  1044;  Hol- 
drege  i\  Livingston,  79  Neb.  238,  112  N. 
W."341;  Vreeland  r.  Vraeland,  78  N.  J. 
Eq.  256,  79  A.  336;  Spiltoir  v.  Spiltoir, 
72  N.  J.  Eq.  50,  64  A.  96;  In  re  San- 
ford,  100  App.  Div.  479,  91  N.  Y.  S. 
706;  In  re  Losee,  46  Misc.  363,  94  N. 
Y  S.  1082;  Sizer  v.  Severs  (N.  C).  81 
S.  E.  685;  In  re  Freeman's  Est.,  227 
Pa.  1.54,  75  A.  1063;  In  re  MeCausland, 
213  Pa.  189,  62  A.  780,  110  Am.  St. 
540;  In  re  Rhodes,  10  Pa.  C.  C.  386; 
In  re  Truman,  supra;  In  re  Hackett, 
27  R.  L  587,  65  A.  268;  Holland  v. 
Nance,  102  Tex.  177,  114  S.  W.  346; 
Sovereign  Camp,  etc.  v.  Ruedrich  (Tex. 
Civ.),  158  S.  W.  170;  Miller  v.  Wood- 
men, 140  Wig.  505,  122  N.  W.  1126; 
Security  Bk.  v.  Equitable,  etc.  Soc,  112 
Va.  462,  71  S.  E.  647. 
See  In  re  Oag  &  Order  of  C.  H.  C,  23 
Ont.  W.  R.  796;  4  Ont.  W.  N.  643;  9 
D.  L.  R.  771;  Goset  v.  Goset  (Ark),  164 
S.  W.  759:  In  re  Benjamin,  139  N.  Y.  S. 
1091;  Wells  V.  Margraves  (Tex.  Civ.), 
164  S.  W.  SSL 
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Presumption  applies  only  to  absentees. 
The  absentee  cannot  presume  person 
remaining  at  home  to  be  dead.  Mod- 
ern Woodmen  v.  Ghromley  (Olila.),  139 
P.   306. 

43-7  Fuller  v.  L.  Ins.  Co.,  199  Fed. 
897,  118  C.  C.  A.  227;  Kennedy  v. 
Woodmen,  243  111.  .560,  90  N.  E.  1084; 
Magness  t\  "Woodmen,  146  la.  1,  123 
N.  W.  169;  Spahr  v.  Ins.  Co.,  98  Minn, 
471,  108  N.  W.  4;  Grimes  v.  Miller,  221 
Mo.  636,  121  S.  IV.  21;  Dulf  v.  Duflf, 
156  Mo.  App.  247,  137  S.  W.  909;  Brad- 
ley v.  Woodmen  (Mo.  App.),  124  S.  W. 
69;  In  re  Benjamin,  77  Misc.  434,  137 
N.  Y.  S.  758;  In  re  Jones'  Estate,  70 
Misc.  154,  128  N.  Y.  S.  477;  Ancient 
Order,  etc.  v.  Mooney,  230  Pa.  16,  79 
A.  233;  In  re  McCann,  31  Pa.  C.  C. 
535. 

"If  after  his  disappearance  it  is  shown 
that  he  has  located  in  a  new  country 
and  intended  to  desert  his  family,  the 
presumption  is  immediately  overcome. 
To  create  a  new  presumption  of  death 
it  must  appear  that  he  has  disappeared 
from  his  new  and  last  home.  Davie 
V.  Briggs,  97  V.  S.  628,  24  L.  ed.  1086; 
Mller  V.  W\  O.  W^,  140  Wis.  505,  122 
N.  W.  1126,  28  L.  E.  A.  (X.  S.)  178, 
133  Am.  St.  Eep.  1095,  where  the  cases 
are  collected."  Wright  v.  Jones,  23  N. 
D.  191,  135-  N.  W.  1120. 
43-9  Singer  v.  Naron,  99  Ark.  446, 
138  S.  W.  958. 

43-10  In  re  McNeil,  12  Ont.  L.  R. 
(Can.)  208;  Heagany  v.  Union,  143 
Mich.  186,  IM  X.  W.  700;  Holdrege  v. 
Livingston,  79  Neb.  238,  112  N.  W.  341; 
Groff  V.  Groff,  36  App.  Cas.  (D.  C.) 
560. 

43-11  Hansen  r.  Owens,  132  Ga.  648, 
64  S.  E.  800;  Donovan  v.  Twist,  105 
App.  Div.  171,  93  N.  Y.  S.  990.  See 
Ironton  B.  Co.  v.  Tucker,  26  Ky.  L.  E. 
532,  82  S.  W.  241. 

Continued  absence  from  state  for  seven 
years  must  be  conclusively  shown  or 
conceded  before  presumption  arises. 
Bradley  i\  Woodmen,  146  Mo.  App.  428, 
124  S.  W.  69. 

44-12  Metropolitan  Life  Ins.  Co.  v. 
Lyons,  50  Ind.  App.  534,  98  N.  E.  824; 
Eenard  r.  Bennett,  76  Kan.  848,  93  P. 
261. 

Removal  from  state,  not  enough.  Gor- 
ham  V.  Settegast,  44  Tex.  Civ.  254,  98 
S.  W.  665. 

44-13  Wills  V.  Palmer,  53  W.  E 
(Eng.)  169  (death  presumed  after  seven 
years,  although  reasons  existed  for  con- 


cealment);  Hansen  v.  Owens,  132  Ga. 
648,  64  S.  E.  800;  Donovan  v.  Major, 
253  111.  179,  97  N.  E.  231;  Modern 
Woodmen  v.  Gerdom,  72  Kan.  391,  82 
P.  1100,  2  L.  E.  A.  (N.  S.)  809;  Iberia 
€.  Co.  V.  Thorgeson,  116  La.  218,  40  S. 
682;  Washington  f.  Filer,  127  La.  862, 
54  S.  128;  In  re  Wagener,  143  App. 
Div.  286,  128  N.  Y.  S.  164;  In  re  Bd. 
of  Education,  173  N.  Y.  321,  66  N.  E. 
11;  In  re  Wolff,  16  Phila.  (Pa.)  213 
(absence  to  escape  punishment  for 
crime  insufficient). 

44-14  Hansen  v.  Owens,  132  Ga.  648, 
64  S.  E.  800;  Policemen's  B.  Assn.  v. 
Eyce,  115  111.  App.  95,  213  111.  9,  72 
N.  E.  764,  104  Am.  St.  199;  Holdrege 
V.  Livingston,  79  Neb.  238,  112  N.  W. 
341;  Spiltoir  f.  Spiltoir,  72  N.  J.  Eq. 
50,  64  A.  96;  Modern  Woodmen  v. 
Ghromlev  (Okia.),  139  P.  306;  Gorham 
r.  Settegast,  44  Tex.  Civ.  254,  98  S. 
W.  665.  " 

Failure  to  investigate  reports  person 
claimed  to  be  dead  had  been  seen  may 
be  excused  by  showing  they  originated 
in  unreliable  source.  Kennedv  v. 
Woodmen,  243  111.  dQO,  90  N.  E.  'l084. 
44-15  In  re  Eoss,  140  Cal.  282,  73 
P.  976;  Brown  f.  Grand  Lodge,  13  Cal. 
App.  537,  110  P.  351;  Garden  v.  Garden, 
2  Houst.  (Del.)  574;  Hansen  v.  Owens, 
132  Ga.  648,  64  S.  E.  800;  Stevenson  v. 
Montgomery,  263  111.  93,  104  N.  E. 
1075;  Hitz  r.  Ahlgren,  170  111.  60,  48 
N.  E.  1068;  Whiting  v.  Nieholl,  46  111. 
230,  92  Am.  Dec.  248;  Modern  Wood- 
men V.  Graber,  128  111.  App.  585;  Ken- 
nedv t\  M.  W.,  149  111.  App.  471,  aff., 
243^111.  560,  90  N.  E.  1084;  Eenard  v. 
Bennett,  76  Kan.  848,  93  P.  261;  Shriver 
V.  S.,  65  Md.  278,  4  A.  679;  Hyde  Park 
V.  Canton,  130  Mass.  505;  Bailey  v 
Bailev,  36  Mich.  181;  Bradley  v.  Wood 
men,  "146  Mo.  App.  428,  124  S.  W.  69 
Thomas  r.  Thomas,  16  Neb.  553,  20  N, 
W.  846;  Brown  v.  Jewett,  18  N.  H.  230; 
In  re  Bd.  of  Education,  173  N.  Y.  321, 
66  N.  E.  11;  Gall  r.  Gall,  114  N.  Y.  109, 
21  N.  E.  106;  Dietrich  v.  Dietrich,  128 
App.  Div.  564,  112  N.  Y.  S.  968;  Sizer 
V.  Severs  (N.  C),  81  S.  E.  685;  Mor- 
rison's Est.,  183  Pa.  155,  38  A.  895; 
Hackett's  Appeal,  27  E.  L  587,  65  A. 
268;  Hess  v.  Webb  (Tex.  Civ.),  113  S. 
W.  618. 

See  Modern  Woodmen  l\  Gerdom,  72 
Kan.  391,  82  P.  1100,  2  L.  E.  A.  (N. 
S.)  809n;  Sovereign  Camp  r.  Eued- 
rieh   (Tex.   Civ.),  158  S.  W.  170, 
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Contra,  Miller  v.  Woodmen,  140  Wis. 
505,  122  N.  W.  1126.  Comp.  In  re  Har- 
rington, 140  Cal.  244,  294,  73  P.  1000, 
74  P.  136  (no  inquiry  necessary  by 
wife  where  husband  absent  ten  years); 
Modern  Wioodmen  r.  Gerdom,  72  Kan. 
391,  S2  P.  1100  (eiroumstances  deter- 
mine diligence  required). 
Eule  as  to  extent  of  inquiry  stated. — 
Modern  Woodmen  i\  Ghromlev  (Okla.), 
139  P.  306. 

Inquiries  after  suit  brought  may  be 
proved.  Kennedy  r.  Woodmen,  243  III. 
560,  no  X.  E.  1084. 

45-16  Eenard  t\  Bennett,  76  Kan. 
84S,  93  P.  261. 

45-17  Modern  W|oodmen  v.  Graber, 
12S  111.  App.  585. 

46-lS  Williams  i\  Post,  158  App. 
Div.  SIS,  143  N.  Y.  S.  1027.  See  In  re 
Harrington,  140  Cal.  244,  294,  73  P. 
1000,  74  P.  136. 

Five  years. — Goset  v.  Goset  (Ark.),  164 
S.    W.    759. 

The  unexplained  absence  of  a  person 
for  seven  years  will  establish  a  pre- 
sumption of  death — but  if  less  time  has 
elapsed,  he  is  presumed  to  be  alive. 
This  was  an  action  on  an  insurance 
policv.  Springmeyer  r.  Woodmen,  162 
Mo.  App.  338,  143  S.  W.  872. 
46-20  Alexander  v.  Alexander,  36 
App.  Cas.  (D.  C.)  78;  Groff  v.  Groff,  36 
App.  Cas.  (D.  C.)  560;  The  San  Rafael, 
141  Fed.  270,  72  C.  C.  A.  388;  Spring- 
meyer v.  Woodmen,  144  Mo.  App.  4S3, 
129  S.  W.  273;  Coe  i\  National  Council 
(Neb.),  147  N.  W.  112;  In  re  Wagener, 
143  App.  Div.  286,  128  N.  Y.  S.  164. 
See  Spiltoir  v.  Spiltoir,  72  N.  J.  Eq. 
50,  64  A.  96.  Death  shown  three  years 
after  disappearance.  In  re  Matthews, 
67  L.  J.  P.  11,  77  L.  T.  (N.  S.)  630. 
"Formerly  the  character  of  evidence 
necessary  to  establish  death  short  of 
the  seven  years  period  was  that  the 
person  claimed  to  be  dead  must  have 
been  exposed  to  some  peril  or  afflicted 
with  some  serious  disease.  But  other 
character  of  evidence  will  now  answer 
the  purpose,  as  that  the  person  was  of 
good  habits,  comfortably  and  happily 
situated  in  life,  of  cheerful  tempera- 
ment, pleasantly  and  happily  associated 
with  friends  and  family,  and  othii* 
facts  incompatible  with  his  desertion 
and  remaining  away  from  family  and 
friends  without  communicating  with 
them.  In  such  way  a  case  may  be 
built  up  of  such  convincing  strength 
as  to   overcome  the  usual   presumption 


of  the  continuance  of  life."  Johnson 
r.  Woodmen  (Mo.),  147  S.  W.  510. 
"The  rule  seems  to  be  well  established 
in  this  country  that  where  one,  steady 
in  his  habits,  successful  in  his  profes- 
sion or  business,  contented  and  re- 
spected, having  a  fixed  residence  and 
pleasant  domestic  relations,  suddenly 
disappears,  and  no  tidings  of  him  are 
received,  such  circumstances,  if  satis- 
factory to  the  .iury,  may  warrant  them 
in  finding  his  death  at  or  about  the 
time  of  his  disappearance."  Spring- 
mever  v.  Woodmen,  144  Mo.  App.  483, 
129  S.  W.  273. 

Indiana.— Burns'  Ann.  St.  §§2747-8,  re- 
late exclusively  to  the  settlement  of 
the  estates  of  absentees.  Metropolitan 
Life  Ins.  Co  i\  Lyons,  50  Ind.  App.  534, 
9S  N.  E.  824. 

47-22  In  re  Sanford,  100  App.  Div. 
479,  91  N.  Y.  S.  706;  Freeman's  Est., 
18  Pa.  Dist.  194  (subject  to  modifica- 
tion by  evidence  absentee  exposed  to 
imminent  peril).  See  Sovereign  Camp 
V.  Euedrich  (Tex.  Civ.),  158  S.  W.  170. 
Declaration  of  Intention  to  commit 
suicide  and  precedent  act  in  conformity 
with  it  raises  presumption  of  death  at 
or  about  time  declaration  made.  Harm- 
stad's  Est.,  18  Pa.  Dist.  786. 
47-23  Policemen 's  B.  Assn.  v.  Ryce 
115  111.  App.  95,  213  111.  9,  72  N.  E 
764,  104  Am.  St.  199;  Carpenter  v 
Woodmen  (la.),  142  N.  W.  411;  Cald 
well  V.  Woodmen,  89  Kan.  11,  130  P 
642;  Spahr  r.  Ins.  Co.,  98  Minn.  471 
lOS  N.  W.  4;  Johnson  r.  Woodmen,  163 
Mo.  App.  728,  147  S.  W.  510;  Duff  v. 
Duff,  156  Mo.  App.  247,  137  S.  W.  909 
Springmeyer  r.  Woodmen,  144  Mo.  App 
483,  129  S.  W.  273;  Chapman  r.  Kull 
man,  191  Mo.  237,  89  S.  W.  J24;  Brad 
ley  V.  Woodmen  (Mo.  App.),  124  S 
W.  69;  In  re  Losee,  46  Misc.  363,  94 
N.  Y.  S.  10S2  (time  of  death  reckoned 
from  d(  're?  adjudging  party  dead);  Se- 
curity Bank  v.  Equitable,  etc.  Societv, 
112  Va.  462,  71  ;>.  E.  647. 
"It  is  not  indispensable  that  the  proof 
offered  for  that  purpose  should  show 
the  missing  person  M'as  subject  to  any 
specific  peril  at  any  particular  time. 
It  is  enough  to  adduce  evidence  of  any 
other  circumstances  calculated  to  short- 
en life  before  the  lapse  of  seven 
years."  Springjnever  r.  Woodmen,  144 
Mo.  App.  483, "129  S.  W.  273. 
Presumption  of  legitimacy  raises  fur- 
ther presumption  remarriage  after  dis- 
appearance of  husband  was  not  before 
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death  of  first  husband.  In  re  McCaus- 
land,  213  Pa.  189,  62  A.  780,  110  Am. 
St.  540. 

48-24  Springmeyer  v.  "Woodmen,  144 
Mo.  App.  483,  129  S.  W.  273;  Butler 
r.  I.  0.  F.,  53  Wash.  118,  101  P.  481. 
Absentee's  condition  in  life,  character, 
habits  and  domestic  relations  are  rele- 
vant as  are  declarations  when  he  left 
home.  Kumors  as  to  cause  of  his  leav- 
ing, inadmissible.  Bradley  v.  Wood- 
men, 14(3  Mo.  App.  428,  124  S.  W.  69. 
48-25  Spahr  v.  Ins.  Co.,  98  Minn. 
471,  1C8  N.  W,  4;  Bradley  V.  Woodmen, 
supra. 

48-26  Magness  v.  Woodmen,  146  Ta. 
1,  123  N.  W.  169;  Samberg  v.  Knights, 
158  Mich.  568,  123  X.  W.  25  (letters 
written  to  absentee's  wife);  Behlmer 
r.  A.  O.  U.  W.,  109  Minn.  305,  123  N. 
W.  1071;  Duff  r.  Duff,  156  Mo.  App. 
247,  137  S.  W.  909. 

Probate  proceedings  raise  presumption 
of  death.  Keenon  r.  Burkhardt  (Tex. 
Civ.).  162  S.  W.  483. 
Circumstantial  evidence  is  sufficient. 
Duff  1-.  Duff,  156  Mo.  App.  247,  137 
S.  W.  909. 

"That  the  absentee  was  exposed  to 
some  specific  peril;  that  he  sailed  in  a 
vessel  which  had  never  been  heard 
from,  though  many  months  overdue; 
that  he  was  last  seen  as  a  passenger 
on  an  ocean  steamer  in  mid-ocean,  at 
night,  and  was  never  seen  or  heard  of 
afterward,  though  diligent  search  was 
made  the  next  morning;  that  he  made 
threats  to  commit  suicide  prior  to  his 
disappearance;  that  the  condition  of  his 
health  was  desperate;  that  he  was  af- 
flicted with  some  disease  likely  to  un- 
dermine his  constitution — these  are  cir- 
cumstances which  may  be  considered  as 
tending  to  raise  a  just  inference  of 
death.  The  health,  age,  habits,  disposi- 
tion, manner  of  life,  pecuniary  circum- 
stances, and  family  relations  of  a  per- 
son who  has  disappeared  are  all  proper 
for  consideration  in  determining 
whether  he  probably  died  before  the  ex- 
piration of  seven  years.  Here  no  cir- 
cumstances are  shown  from  which  a 
legitimate  inference  of  death  can  be 
drawn.  A  vigorous,  large,  healthy,  fif- 
teen year  old  boy,  of  a  cheerful  dis- 
position and  fond  of  sight-seeing,  about 
the  beginning  of  the  World 's  Fair  in 
Cliicago,  left  his  home  suddenly  and 
witiiout  warning,  and  did  not  come 
back.  Such  an  act  would,  of  course, 
give  his  family  occasion  for  apprehen- 


sion, but  not  necessarily  of  death.  Of 
itself,  it  could  create  at  the  time  no 
presumption  of  his  death,  and  it  could 
not  grow  into  a  presumption,  unless 
aided  by  proof  of  other  circumstances, 
none  of  which  appear  in  this  case. 
Donovan  v.  Major,  253  111.  179,  97  X. 
E.  231.  See  W'ells  v.  Margraves  (Tex. 
Civ.),  164  S.  W.  881. 
48-27  A.  O.  U.  W.  V.  Marshall,  18 
Ont.  L.  K.  129;  Carter  v.  Ins.  Co.,  158 
Mo.  App.  368,  138  S.  W.  49;  Martin  V, 
Woodmen,  158  Mo.  App.  468,  139  S.  W. 
231;  Adams  v.  Ins.  Co.,  158  Mo.  App. 
564,  138  S.  W.  921;  Johnston  v.  Garvey, 
139  App.  Div.  659,  124  N.  Y.  S.  278, 
af.  95  X".  E.  1130. 

Evidence  held  insufficient. — Groff  v. 
Groff,  36  App.  Cas.  (D.  C.)  560. 
50-28  Harvey  v.  Casualty  Co.,  200 
Fed.  925,  119  C.  C.  A.  221;  The  San 
Rafael,  141  Fed.  270,  72  €.  C.  A.  388; 
Supreme  Council  v.  Boyle,  10  Ind.  App. 
30],  37  X^.  E.  1105;' Springmever  v. 
Woodmen,  144  Mo.  App.  483,  129'S.  W. 
273;  McXulty  v.  Mitchell,  41  Misc.  293, 
84  X.  Y.  S.  89;  Travelers'  Ins.  Co.  v. 
Eosch,  23  O.  C.  C.  491.  Comp.  S.  v. 
Lagoni,  30  Mont.  472,  76  P.  1044. 
Unsigned  death  certificates,  not  evi- 
dence. Lucas  V.  Co.,  186  Mo.  448,  85 
S.  W.  3.59. 

Coroner's  process-verbal  admissible  to 
prove  fact  and  cause  of  death  only. 
S.  V.  Meyers,  120  La.  127,  44  S.  1008. 
50-29  Metropolitan  Life  Ins.  Co.  v. 
Lvons,  50  Ind.  App.  534,  98  X.  E.  824; 
Hess  v.  Webb  (Tex.  Civ.),  113  S.  W. 
618. 

As  well  as  of  the  time  when  such  death 
occurred.  Metropolitan  Life  Ins.  Co.  v. 
Lyons.  50  Ind.  App.  534,  98  X^.  E.  824, 
cit.  Morrill  r.  Foster,  33  X".  H.  379; 
American  Life,  etc.  Co.  r.  Eosenagle,  77 
Pa.  507;  Mason  v.  Fuller,  45  Yt.  29. 
General  repute  to  knowledge  of  family, 
competent.  Welch  v.  E.  'Co.,  182  Mass. 
84,  64  X.  E.  695. 

50-30  Lalor  r.  Tooker,  130  App.  Div. 
11,  114  X.  Y.  S.  403  (surrogate's  rec- 
ords); S.  V.  Pabst,  139  Wis.  561,  121 
N.  W.  351  (statutory  death  certificate). 
Contra,  as  to  certificate  of  health  oflicer. 
Eohloff  i\  Assn.,  130  Wis.  61,  109  N. 
W.  989. 

50-31  Contra,  Chambers  v.  Morris, 
159  Ala.  606,  48  S.  687  (to  render  dec- 
larations of  member  of  family  of  de- 
ceased admissible  to  show  death  it  must 
appear  declarant  is  dead).  Comp. 
Iberia  C.  Co.  v.  Thorgeson,  116  La.  218, 


609 


Vol  4 


DEBT 


40  S.  682;  Lynch  v.  E.  Co.,  208  Mo. 
1,  106  S.  W.  08.  See  Johnston  v.  Gar- 
vey,  139  App.  Div.  659,  124  N.  Y.  S. 
278, 

Humors  of  death  or  survivorship  may 
not  be  proved.  Kennedy  v.  Woodmen, 
243  111.  .360,  90  N.  E.  1084. 
Certificate  of  physician  as  to  cause  of 
patient's  death,  inadmissible.  Robin- 
son V.  Commandery,  77  App.  Div.  215, 
79  N,  Y.  S.  13,  177  N.  Y.  564,  69  N.  E. 
1130,   no  opinion. 

50-32  Sims  v.  Boynton,  32  Ala.  353; 
Peterkin  r,  Inloes,  4  Md.  175;  Munro 
V.  Merchant,  26  Barb.  (N.  Y.)  383;  Mc- 
Elroy  V.  Soc,  2  Pa.  C.  C.  643;  Steele's 
Unknown  Heirs  v.  Belding  (Tex.  Civ.), 
148  S.  W.  592,  eit.  this  text.  Contra, 
Marks  v.  Bk.,  107  N.  Y.  S.  491.  See 
Brown  r.  Truax,  58  Or.  572,  115  P.  597. 
51-33  Fearnley  r.  Fearnley,  44  Colo. 
417,  98  P.  819;  Banton  r.  Crosby,  95 
Me.  429,  50  A.  86;  Harris  v.  Bk.,  49 
Misc.  458,  97  N.  Y.  S.  1044  (declara- 
tions of  administrator,  insufficient) ; 
Donovan  v.  Twist,  105  App.  Div.  171, 
93  N.  Y.  S.  990  (under  facts,  insuffi- 
cient); Hughes  r.  S.  (Tex.  Cr.),  152  S. 
W.  912;  Wall  v.  Lubbock,  52  Tex.  Civ. 
405,  118  S.  W.   886. 

51-36  Preponderance,  sufficient.  Ken- 
nedy i\  Woodmen,  243  111.  560,  90  N.  E. 
1084. 

Certificate  of  death  filed  in  another 
state  not  prima  facie  evidence  of  death 
in  absence  of  proof  that  the  statutes 
of  that  state  are  similar  to  those  of 
forum.  Thompson  V.  R.  Co.,  71  Wash. 
436,  128  P.  1070. 

51-38  See  Grand  Lodge  v.  Miller,  8 
Cal.  App.  25,  96  P.  22;  In  re  Loucks' 
Estate,  160  Cal.  551,  117  P.  673. 
52-4()  Y.  W.  C.  H.  V.  French,  187 
U.  S.  401;  Policemen's  B.  Assn.  v.  Ryce 
115  111.  App.  95,  213  111.  9,  72  N.  E. 
764,  104  Am.  St.  199;  Aley  v.  R.  Co., 
211  Mo.  460,  111  S.  W.  102;  St.  John  v. 
Institute,  191  N.  Y.  254,  S3  N.  E.  981 
(see  s.  c.  117  App.  Div.  698,  102  N.  Y. 
S.  808) ;  Dunn  v.  Co.,  63  Misc.  225,  118 
N.  Y.  S.  491. 

Presumption  death  was  simultaneous. 
Walton  V.  Burchel,  121  Tenn.  715,  121 
S.  W.  391. 

52-41     St.  John  v.  Institute,  supra. 
52-42     In    re   Loucks'    Est.,    160    Cal. 
551,  117  P.  673. 

52-43  In  re  PhiUips,  12  Ont.  L.  E. 
(Can.)  48;  St.  John  r.  Institute,  191 
N.  Y.  254,  83  N.  E.  981;  In  re  Gerdes, 


50  Misc.  88,  100  N.  Y.  S.  440  (rev.  on 
the  facts) ;  In  re  Melnnes,  119  App. 
Div.  440,  104  N.  Y.  S.  147;  In  re  Lott, 
65  Misc.  422,  121  N.  Y.  S.  1102.  See 
Parrelly  v.  Bk.,  92  App.  Div.  529,  87 
N.  Y.  S.  54. 

Preponderance     of     evidence. — In     re 

Loucks'  Est.,  160  Cal.  551,  117  P.  673. 
53-48  St.  John  v.  Institute,  191  N. 
Y.  254,  83  N.  E.  981;  In  re  McInnes, 
119  App.  Div.  440,  104  N.  Y.  S.  147; 
In  re  Gerdes,  50  Misc.  88,  100  N.  Y.  S. 
440. 
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62-33  Foster  i:  P.,  121  111.  App.  165. 
62-24  Defendant  may  show  any  fact 
bearing  upon  question  of  what  work 
done  was  reasonably  worth,  as  if  the 
action  were  covenant  broken  or  assump- 
sit. Seretto  v.  R.  Co.,  101  Me.  140,  63 
A.  651. 

63-34  Adams  v.  Co.,  29  R.  L  333,  71 
A.  180. 

67-52  More  than  preponderance  nec- 
essary m  action  to  recover  statutory 
penalty.  Atchison  R.  Co.  v.  P.,  227  111, 
270,  81   N.  E.  342. 


DECLARATIONS 

71-2  Receivable  for  all  purposes,  in- 
dependently of  its  value.  Taylor  v. 
Witham,  3  Ch.  D.  (Eng.)  605.  The  only 
difference  in  respect  to  oral,  as  against 
written,  declarations  is  in  weight  to 
which  thev  are  severally  entitled.  Reg, 
V.  Overseers,  1  B.  &  S.  763,  101  E.  C. 
L.  761. 

Origin  of  rule. — See  Smith  v.  Moore^ 
142  N.  €.  277,  286,  55  S.  E.  275,  7  h. 
R.  A.   (N.  S.)   684. 

71-5  Taylor  v.  Wlitham,  3  Ch.  D. 
(Eng.)  605;  Massee .  F.  L.  Co.  r.  Sir- 
mans,  122  Ga.  297,  50  S.  E.  92;  Mc- 
Braver  v.  Walker,  122  Ga.  245,  50  S. 
E.  95;  Phillips  v.  Chase,  201  Mass.  444, 
87  N.  E.  755;  Randall  v.  Claflin,  194 
Mass.  560,  80  N.  E.  594;  Hall  r.  Reln- 
herz,  192  Mass.  52,  77  N.  E.  88.1; 
O'Driscoll  r.  R.  Co.,  180  Mass.  187,  62 
N.  E.  3;  Taylor  r.  A.  O.  U.  W.,  101 
Minn.  72,  111  N.  W.  919;  Keystone 
Mills  1-.  Co.  (Tex.  Civ.),  96  S.  W.  64 
(surveyor's  field  notes). 
73-6  Donnelly  r.  Rees,  141  Cal.  56, 
74  P.  433. 
73-7    Locklayer  v.  Locklayer,  139  Ala. 
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354,  35  S.  1008;   Wilson  v,  Gordon,  73 
S.  C.  155,  53  S.  E.  79. 
73-8     Scully  v.  Scully,  154  App.  Div. 
359,  139  N.  Y.  S.  622. 
73-11     Mcintosh    v.    Fisher,    125    HI. 
App.  511. 

73-12  Goyette  v.  Keenan,  196  Mass. 
416,  82  N.  E.  427;  White  v.  Poole,  74 
N.  H.  71,  65  A.  255;  Collins  v.  Clough, 
222  Pa.  472,  71  A.  1077.  Inadmissible 
to  identify  easement  though  made  on 
laud  at  time  of  conveyance.  Peck  v. 
Clark,  142  Mass.  436,  8  N.  E.  335. 
74-13  Keefe  r.  E.,  75  X.  H.  116,  71 
A.  379;  Caldwell  L.  &  L.  Co.  r.  Trip- 
lett,  151  N.  C.  409,  66  S.  E.  343;  Pow- 
ers V.  Silsby,  41  Vt.  288,  mod.  Wood  r. 
Willard,  37  Vt.  377,  86  Am.  Dee.  716. 
See  Brenstein  v.  E.  Co.,  119  X.  Y.  S.  1. 
Declarations  concerning  title  may  be 
shown  though  not  made  on  the  land. 
Knight  V.  Hunter,  155  Ala.  238,  46  S. 
235. 

74-15  See  Massee-F.  L.  Co.  v.  Sir- 
mans,  122  Ga.  297,  50  S.  E.  92. 
74-17  Higham  v.  Eidgway,  10  East 
109,  103  Eng.  Eeprint  717,  3  Am.  L. 
Cas.  (9th  Am.  ed.  1);  S.  v.  Draughon, 
151  N.  C.  667,  65  S.  E.  913;  Smith  v. 
Moore,  142  K  C.  277,  286,  55  S.  E.  275, 
7  L,  E.  A.  (N.  S.)  684;  Williams  v. 
Mower,  29  S.  C.  332,  7  S.  E.  505;  Griffin 
V.  Forrester,  80  S.  C.  220,  61  S.  E.  389; 
"Wilson  V.  Gordon,  73  S.  C.  155,  53  S.  E. 
79. 

Written  declaration  admissible  though 
it  contains  irrelevant  matter.  Eandall 
V.  Clafiin,  194  Mass.  560,  80  N.  E.  594. 
74-18  Dixon  v.  Dixon  (Md.),  90  A. 
845;  Eseallier  v.  E.  Co.,  46  Mont.  238, 
127  P.  458;  Townsend  v.  Perry,  130  N. 
T.  S.  951;  Garrett  v.  Eutherford,  108 
Va.  478,  62  S.  E.  389. 
75-20  Succession  of  Zaeharie,  119  La. 
150,  43  S.  988. 

Proof  of  declarations  is  specially  dis- 
trusted when  used  to  establish  a  con- 
tract with  decedent.  Eosenwald  v.  Mid- 
dlebrook,  188  Mo.  58,  86  S.  W.  200; 
Reed  v.  Morgan,  100  Mo.  App.  713,  73 
S.  W.  381;  Curd  V.  Brown,  148  Mo.  82, 
49  S.  W.  990. 

75-21  Expressions  favorable  to  such 
evidence  are  to  be  found.  See  Smith 
V.  Moore,  142  N.  C.  277,  286,  55  S.  F 
275,  7  L.  E.  A.  (N.  S.)  684. 
75-23  Sasser  v.  Herring,  14  N.  C. 
340;  Yow  r.  Hamilton,  136  N.  C.  357, 
48  S.  E.  782. 
May  outweigh  modern  maps  and  leave 


question  free  from  reasonable  doubt. 
Brenstein  v.  E.  Co.,  119  X.  Y.  S.  1. 
76-26  Succession  of  Zaeharie,  119 
La.  150,  43  S.  988  (contemporaneous  of 
memoranda  and  action  conformatory 
of  declaration);  Tavlor  v.  A.  O.  U.  W., 
101  Minn.  72,  111  X.  W.  919. 
76-27  Donnelly  r.  Eees,  141  Cal.  56, 
74  P    4^3 

76-29  Peck  v.  Clark,  142  Mass.  436, 
8  X.   E.  335. 

77-31  Jarchon  v.  Grosse,  257  111.  36, 
100  X.  E.  290;  Yow  v.  Hamilton,  136 
X.  C.  357,  48  S.  E.  782.  Comp.  text 
with  statement  under  84-62,  infra,  and 
Hathaway  v.  Goslant,  77  Vt.  199,  59  A. 
835. 

77-33  Eule  admitting  declarations  is 
not  to  be  extended.  Hartford  r.  Mas- 
len,  76  Conn.  599,  615,  57  A.  740. 
78-34  Fincannon  v.  Sudderth,  144  X. 
C.  587,  592,  57  S.  E.  337;  Yow  v.  Ham- 
ilton, 136  X.C.  357,  48  S.  E.  782:  War- 
ner V.  Sapp  (Tex.  Civ.),  97  S.  W.  125; 
Eussell  V.  Hunnicutt,  70  Tex.  657,  8 
S.  W.  500;  Kevstone  Mills  Co.  v.  Co. 
(Tex.  Civ.),  96  S.  W.  64;  Hathaway  r. 
Goslant,  77  Vt.  199,  59  A.  835;  S.  v. 
King.  64  W.  Va.  546,  63  S.  E.  468.  And 
see  Faulkner  v.  Eocket,  33  E.  I.  152,  80 
A.  380. 

81-45  Hartford  f.  Maslen,  76  Conn. 
599,  615,  57  A.  740  (or  supposed  to  be 
dead,  or  who  are  not  available  as  wit- 
nesses);  Sullivan  r.  Blount  (X.  C),  80 
S.  E.  892;  Yow  r.  Hamilton,  136  X.  C. 
357,  48  S.  E.  782;  Mechanics'  Bank  & 
Trust  Co.  V.  Whilden,  159  X.  C.  280,  74 
S.  E.  1047;  Hemphill  v.  Hemphill,  138 
X.  C.  504,  51  S.  E.  43. 
81-46  Hartford  r.  Maslen,  76  Conn. 
599,  615.  57  A.  740;  Turgen  v.  Wood- 
ward. 83  Conn.  537,  78  A.  577. 
84-61  Sullivan  v.  Blount  (X.  C),  80 
S.  E.  892;  Caldwell  L.  &  L.  Co.  v.  Trip- 
lett,  151  X.  C.  409,  66  S.  E.  343;  Yow 
r.  Hamilton,  136  X.  C.  357,  48  S.  E. 
782;  Pilkerton  f.  Eoberson,  110  Va.  136, 
65  S.   E.  835. 

84-62  It  has  been  said  necessity  for 
such  evidence  must  exist  in  absence  of 
proof  in  ordinary  way  by  living  wit- 
nesses. Hartford  r.  Maslen,  76  Conn. 
599.  615,  57  A.  740. 
84-63  Hathaway  r.  Goslant,  77  Vt. 
199,  59  A.  835.  But  see  Yow  v.  Ham- 
ilton, 136  X.  C.  357,  48  S.  E.  782.  It 
is  sometimes  said  declarant  must  have 
been  aged  as  well  as  disinterested. 
Smith  V.  Headrick,  93  X.  C.  210. 
84-64     Justice    v.   Justice    (Ky.),    124 
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S.  W.  351;  Catlwalader  v.  Trice,  11] 
Md.  310,  73  A.  273;  Sullivan  r.  Blount 
(N.  C),  80  S.  E.  892;  Caldwell  L.  & 
L.  Co.  V.  Triplett,  151  N.  C.  409,  6G 
S.  E.  343;  Mechanics'  Bank  &  Trust  Co. 
■V.  Whilden  (N.  C),  74  S.  E.  1047.  And 
see  Turj^eon  v.  Woodward,  83  Conn. 
537,  7S  A.  577. 

Declarant  need  not  have  been  wholly 
disinterested.  Child  v.  Kingsbury,  46 
Vt.  47;  Turner-Falls  Co.  t\  Burns,  71 
Vt.  854,  45  A.  896;  Hathawav  v.  Gos- 
lant,  77  Vt.  199,  59  A.  835.  Self-serv- 
ing declarations,  inadmissible.  Table 
Ecck  L.  Co.  V.  Branch,  150  N.  C.  240, 
63  S.  E.  948. 

Must  be  consistent. — Declarations  of 
surveyor  which  state  object  was  found 
by  him  in  two  places,  valueless.  Key- 
stone Mills  Co.  V.  Co.  (Tex.  Civ.),  96 
S.  W.   64. 

87-75  Merriweather  v.  Co.,  161  Ala. 
441,  49  S.  916;  Locklaver  v.  Locklayer, 
139  Ala.  354,  35  S.  1008  (as  to  race); 
Togni  r.  Slocomb,  12  Cal.  App.  733,  108 
P.  723;  Stoddard  r.  Newhall,  1  Cal. 
App.  Ill,  81  P.  666;  Murdock  v.  Adam- 
son,  12  Ga.  App.  275,  77  S.  E.  181  (cit.  4 
Encyclopaedia  of  Evidence)  ;  Turner  i\ 
Turner,  123  Ga.  5,  50  S.  E.  969;  Am.  S. 
Co.  r.  Wood,  2  Ga.  App.  641,  58  S.  E. 
1116;  Hucni  v.  Ereehill,  125  111.  App. 
345;  Keesling  v.  Powell,  149  Ind.  372, 
49  N.  E.  265  (declaration  of  deputy 
county  treasurer  as  to  payment  of 
taxes);  Dean  i\  Wilkerson,  126  Ind. 
338,  26  N.  E.  55;  Gordon  v.  Munn,  87 
Kan.  624,  125  P.  1;  Taylor  v.  A.  O.  U. 
W.,  101  Minn.  72,  111  N.  W.  919;  Get- 
tins  V.  Kelley,  212  Mass.  171,  98  N.  E. 
684;  U.  S.,  etc.  Co.  v.  Adams  (Miss.), 
63  S.  192;  S.  v.  Fraser,  161  Mo.  App. 
333,  143  S.  W.  545;  Cobb  v.  Macfar- 
land,  87  Neb.  408,  127  N.  W.  377;  Keefe 
V.  E.,  75  N.  H.  116,  71  A.  379;  Tiffany 
•r.  Morgan  (E.  I.),  73  A.  465;  Schauei 
V.  Von  Schauer  (Tex.  Civ.),  138  S.  W. 
145;  Kirby  v.  Boaz  (Tex.  Civ.),  121 
S.  W.  223;  Smith  r.  Hanson,  34  Utah 
171,  96  P.  10S7,  cit.  the  text. 
Privity  of  deceased  with  parties  does 
not  affect  admissibility  of  declarations. 
Smith  V.  Hanson,  supra. 
The  rule  has  to  be  applied  with  cau- 
tion.— "The  fact  of  the  declaration 
having  been  against  interest  ought 
clearly  to  appear.  In  the  present  case, 
we  are  very  doubtful  whether  there 
was  such  opposition  of  interest.  True 
the  acknowledgment  of  owing  a  debt 
is,  in  general,   against   the  interest   of 


the  speaker;  but  the  motive  of  pecun- 
iary interest  may  in  particular  cases 
yield  to  some  stronger  motive.  In  the 
present  case,  the  deceased,  at  the  time 
he  is  said  to  have  made  the  statement' 
in  question,  had  just  been  cursed  and 
abused  by  the  accused  in  the  presence 
of  a  crowd  because  of  the  non-payment 
of  the  debt,  and  may  well  have  made 
the  statement  by  way  of  assertion,  or 
vindication,  of  his  own  manhood,  in 
order  to  show  that  he  had  not  been 
intimidated  into  paying  the  debt."  S. 
f.  Lazarone,  130  La.  1,  57  S.  532. 
89-76  See  Phillips  v.  Chase,  201 
Mass.  444,  87  N.  E.  755,  Under  statutes, 
Conn,  declarations  are  not  provable  un- 
less action  is  against  decedent's  repre- 
sentatives. Mooney  v.  Mooney,  80 
Conn.  446,  68  A.  985.  Under  statutes, 
Mass.  declarations  must  have  been 
made  in  good  faith.  This  cannot  be 
assumed  when  declaration  relates  to 
state  of  employe's  accounts  unless  it 
is  known  to  be  true.  Glidden  v.  Co., 
198  Mass.  109,  84  N.  E.  143. 
89-77  Hall  r.  Eeinherz,  192  Mass. 
52,  77  N.  E.  880. 

89-79  Memorandum  not  made  in 
course  of  declarant's  business  or  duty, 
not  admissible.  Tome  Inst,  v,  Davis, 
87  Md.  591,  41  A.  166. 
89-80  Declarations  of  deceased  agent 
competent  against  principal.  Turner  v. 
Turner,  123  Ga.  5,  50  S.  E.  969. 
90-83  Knight  v.  Hunter,  155  Ala. 
238,  46  S.  235;  Stoddard  v.  New- 
hall,  1  Cal.  App.  Ill,  81  P.  666;  Oliver 
V.  Warren,  16  Cal.  App.  164,  116  P. 
312;  Allen  v.  Shires,  47  Colo.  433,  107 
P.  1070;  Shackelford  t\  Orris,  135  Ga. 
31,  68  S.  E.  838;  Kirby  v.  Kirby,  236 
111.  255,  86  N.  E.  259;  In  re  Bremer's 
Est.,  151  la.  449,  131  N.  W.  667;  S.  i: 
Draughon,  151  N.  C.  667,  65  S.  E.  913; 
Gross  V.  Smith,  132  N.  C.  604,  44  S.  E. 
Ill;  Wonsetler  t\  Wonsetler,  23  Pa. 
Super.  321;  Euedas  v.  O'Shea  (Tex. 
Civ.),  127  S.  W.  891. 
See  also  Butts  t\  Butts,  84  Kan.  475, 
114  P.  1048;  Ware  v.  Bennett,  143  Ky. 
532,  137  S.  W.  743. 

91-84  Drawdy  v.  Hesters,  130  Ga. 
161,  60  S.  E.  451,  15  L.  E.  A.  (N.  S.) 
190;  Knight  t\  Knight,  178  111.  553,  53 
N.  E.  306;  Vann^ce  v.  Dungan,  41  Ind. 
App.  27,  S3  N.  E.  250;  McDaneld  r. 
McDaneld,  136  Ind.  603,  36  N.  E.  286; 
Johnson  v.  'Cole,  178  N.  Y.  364,  70  N. 
E.  873;  Naylor  v.  Parker  (Tex.  Civ.), 
139  S.  W.  93. 
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91-85  Cross  v.  Her,  103  Md.  592,  64 
A.  33;  Taylor  v.  A.  O.  U.  W.,  101  Minn. 
72,  111  N.  W.  919;  Conroy  v.  Sharman 
(Tex.  Civ.),  134  S.  W.  244;  S.  v.  King, 
64  W.  Va.  546,  63  S.  E.  468. 
Inadmissible  in  action  by  widow  to  re- 
cover for  death  of  declarant,  if  not 
part  of  res  gestae.  Jacksonville  E.  Co. 
P.  Sloan,  52  Fla.  257,  42  S.  516.  And 
so  in  action  by  father  to  recover  for 
death  of  son.  Penn.  Co.  v.  Long,  94 
Ind.  250;  Bradford  v.  Downs,  126  Pa. 
622,  17  A.  884. 

Recital  in  deed  of  receipt  of  purchase 
money,  inadmissible  against  claimants 
under  prior  deed.  Eyle  v.  Davidson, 
102  Tex.  227,  115  S.  W.  28. 
91-86  Georgia  v.  Fitzgerald,  108  Ga. 
507,  34  S.  E  316;  Dickinson  v.  Boston, 
IBS  Mass.  595,  75  N.  E.  68,  1  L.  R.  A. 
(N.  S.)  664;  Chaput  v.  R.  Co.,  194  Mass. 
218,  80  N.  E.  597;  Dixon  v.  Wks.,  90 
Minn.  492,  97  N.  W.  375;  Witmer  v. 
Co.,  112  App.  Div.  698,  98  N.  Y.  S. 
781;  Smith  i\  E.  Co.,  34  Tex.  Civ.  209, 
78  S.  W.  556.  If  admissible,  not  con- 
clusive. Camden  A.  E.  Co.  v.  Williams, 
61  N.  J.  L.  646,  40  A.  634. 
91-87  Mooney  r.  Mooney,  80  Conn. 
446,  68  A.  985;  Mcintosh  r.  Fisher,  125 
111.  App.  511;  Caldwell  v.  Caldwell,  24 
Pa.  Super.  230;  Schauer  v.  Von  Schauer 
(Tex.  Civ.),  138  S.  W.  145. 
Declarations  as  to  intentions  inadmis- 
sible.--Barnum  r.  Reed,  136  111.  388,  26 
N.  E.  572.  But  if  there  has  been  de- 
liA'ery  of  things  given  under  circum- 
stances which  may  or  may  not  con- 
stitute a  gift,  declarations  prior  and 
subsequent  to  delivery  may  be  proved. 
Mcintosh  i\  Fisher,  supra. 
91-88  McDonald  v.  McDonald,  86 
Mo  App.  122;  Nelson  v.  Nelson,  90  Mo. 
460,  2  S.  W.  413;  Gunn  v.  Thruston,  130 
Mo.  339,  32  S.  W.  654;  Strode  v.  Beall, 
105  Mo.  App.  495,  79  S.  W.  1019;  Hicks 
V.  Hicks,  9  O.  C.  C.  (N.  S.)413  (aff., 
no  opinion,  81  N.  E.  1187). 
It  is  not  competent  in  action  for  par- 
tition, to  prove  declarations  of  deced- 
ent that  transfers  made  by  him  were 
gifts.  Johnson  v.  Cole,  178  N.  Y.  364, 
70  N.  E.   873. 

92-89  McClellan  v.  Grant,  83  App. 
Div.  599,  82  N.  Y.  S.  208,  181  N.  Y. 
581,  74  N.  E.  1119  (no  opinion) ;  Leary 
r.  Corvin,  63  App.  Div.  151,  71  N.  Y. 
S.  335. 

93-91  Burton  v.  Philli]is,  161  Ala. 
664,  49  S.  S4S  (joint  liability);  Massee- 
F.  L.  Co.  V.  Sirmans,  122  Ga.  297,  50  S. 


E.  92;  Schell  v.  Weaver,  225  111.  159,  80 
N.  E.  95;  S  v.  Lazarone,  130  La.  1,  57 
S.  532;  Hoffa  v.  Hoffa,  38  Pa.  Super 
356. 

It  is  not  presumed  there  is  better  evi- 
dence of  existence  of  a  debt  than  dec- 
larations of  debtor,  no  contention  being 
made  to  that  effect.  Schell  v.  Weaver, 
supra. 

Declaration  of  indebtedness  not  prov- 
able against  declarant 's  wife  who  has 
mortgaged  separate  estate  to  secure 
debt.  McGowair  v.  Davenport,  134  N. 
C.  526,  47  S.  E.  27. 

92-93  Grove's  Est.,  38  Pa.  Super. 
424, 

93-95  Declarations  as  to  execution 
of  deed,  not  inadmissible  because  what 
was  in  fact  such  was  represented  to 
be  a  Mull,  nor  because  declarant 's  es- 
tate was  for  life  only.  Smith  v.  Moore, 
142  N.  C.  277,  55  S."  E.  275,  7  L.  R.  A, 
(N.   S.)    684. 

93-97  Walnut  Ridge  Co.  v.  Cohn,  79 
Ark.  338,  96  S.  W.  413;  Kaliamotes  v. 
Wardwell  (Me.),  89  A.  313;  Goyette  v. 
Keenan,  196  Mass.  416,  82.  N.  E.  427; 
Smith  V.  Moore,  142  N.  C.  277,  55  S. 
E.  275,  7  L.  R.  A.  (N.  S.)  684. 
93-98  Contra,  Walnut  Ridge  Co.  V. 
Cohn,  79  Ark.  338,  96  S.  W.  413. 
94-8  Putnam  v.  Harris,  193  Mass.  o8j, 
78  N.  E.  747;  Smith  v.  Moore,  supra. 
Held  to  bear  internal  evidence  that 
they  were  made  upon  the  personal 
knowledge  of  the  declarant.  Marston 
r.  Reynolds,  211  Mass.  590,  98  N.  E.  601, 
citing  Dickinson  v.  Boston,  188  Mass. 
595,  75  N.  E.  68,  1  L.  R.  A.  (N.  S.) 
604;  White  v.  Boston  Elev.  R.  Co.,  208 
Mass.  193,  94  N.  E,  278. 
Duty  of  declarant  to  know  facts  stated 
permits  proof  of  them.  Massee-F.  L. 
Co.  V.  Sirmans,  supra;  Turner  v.  Tur- 
ner, 123  Ga.  5,  50  S.  E.  969. 
95-9  Ownership  of  land,  boundaries 
of  which  in  dispute,  not  essential  to 
show  declarant's  knowledge  at  time 
declarations  made.  Keefe  v.  R.,  75  N. 
H.  116,  71  A.  379. 

95-14  Coffey  v.  Allison,  107  Ark.  153, 
154  S.  W.  202;  Hughes  v.  Redus,  90  Ark. 
149,  118  S.  W.  414;  Yordi  V.  Yordi,  6 
Cal.  App.  20,  91  P.  348;  Rulofson  v. 
Billings,  140  Cal.  452,  74  P.  35;  Boll- 
inger r.  Wright,  143  Cal.  292,  76  P. 
1108;  Drawdv  r.  Hesters,  130  Ga.  161, 
60  S,  E.  451,^  15  L.  R.  A.  (N.  S.)  190; 
Massee-F.  L.  Co.  v.  Sirmans,  122  Ga. 
297,  50  S.  E.  92;  Rvder  v.  Ryder,  244 
111.  297,  91  N.  E.  45i;  Oswald  v.  Nehls, 
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233  111.  -13S,  S4  X.  E.  G19;  Baker  r. 
Baker,  43  Ind.  App.  26,  86  N.  E.  864; 
Drefahl  v.  Bk.,  132  la.  563,  107  N.  W. 
17D;  Ware  v.  Bennett,  143  Ky.  743,  137 
S.  W.  532;  Landy  v.  Moritz,  33  Ky.  L. 
E.  223,  109  S.  W.  897;  Howard  /;.  Max- 
well, 30  Ky.  L.  E.  448,  98  S.  W.  1013; 
Peters  v.  Tilghman,  111  Md.  227,  73  A. 
726  (declarations  of  guardian  inadmis- 
sible) ;  Coleman  v.  McGowan,  149  Mich. 
624,  113  N.  W.  17;  White  v.  Poole,  74 
N.  H.  71,  65  A.  255;  M 'Carthy  v.  Stan- 
ley, 151  App.  Div.  358,  136  N.  Y.  S. 
386;  Wallace  f.  Wallace,  137  N.  Y.  S. 
43;  Park  v.  Park,  39  Pa.  Super.  212; 
Tiffany  v.  Morgan  (E.  I.),  73  A.  465; 
Griffin  v.  Forrester,  80  S.  C.  220,  61  S. 
E,  389;  Carlisle  v.  Gibbs,  57  Tex.  Civ. 
592,  123  S.  W.  216;  Duren  v.  Bottoms 
(Tex.  Civ.),  129  S.  W.  376;  Corbett  v. 
Weaver,  59  Wash.  248,  109  P.  803. 
See  Moore  v.  Palmer,  14  Wash.  ,134,  44 
P.  142  (exceptional  case);  Oliver  v. 
Warren,  16  Cal.  App.  164,  116  P.  312; 
Eucker  v.  Eucker,  136  Ga.  830,  72  S. 
E.  241. 

Communications  between  principal  and 
agent. — Eoyle  Mining  Co.  v.  Co.,  161 
Mo.  App.  185,  142  S.  W.  438. 
Of  a  partner  made  to  strangers  to 
either  of  the  parties  to  the  suit,  and 
when  neither  of  them  was  present,  and 
of  such  a  nature  as  to  be  favorable 
to  a  claim  of  the  declarant  that  he  was 
the  sole  proprietor  of  the  business  in 
reference  to  which  he  spoke.  Letson  v. 
Hall,  4  Ala.  App.  537,  58  S.  740. 
Declaration  to  the  effect  that  he  was 
the  owner  of  the  property  made  by  the 
predecessor  in  title  to  the  defendant 
are  inadmissible.  Eoy  v.  Moore,  85 
Conn.  159,  82  A.  233. 
A  memorandum  of  a  broker  of  a  listing 
of  property  is  inadmissible  in  an  action 
for  his  commission.  Eangford  V.  Issen- 
huth,  28  S.  D.  451,  134  N.  W.  889. 
The  declaration  of  a  deceased,  made 
subsequent  to  a  gift,  which  are  incon- 
sistent with  the  gift,  are  not  generally 
competent  as  affirmative  evidence  of 
the  statements  made  to  prove  fraud  or 
undue  influence.  Giek  v.  Stumpf,  204 
X.  Y.  413,  97   N.  E.  865. 

97-15  Halvorsen  v.  Co.,  87  Minn.  18, 
91  N.  W.  28;  Smith  v.  Hansom,  34 
Utah  171,  96  P.  1087. 
98-16  Lvon  r.  Bicker,  141  N.  Y.  225, 
36  X.  E.  i89;  Smith  r.  Moore,  142  N. 
C.  277,  55  S.  E.  275,  7  L.  E.  A.  (N. 
S.)   684. 


98-17  See  supra,  "Books  of  Ac- 
count," 673-75. 

99-21  Tiffany  v.  Morgan  (E.  I.),  73 
A.  465. 

100-23  Leonardo  v.  Santiago,  7  Pliil. 
Isl.  401;  Syler  v.  Gulp  (Tex.  Civ.),  138 
S.  W.  175. 

101-24  Xutter  v.  O'Donnell,  6  Colo. 
253;  Wilson  v.  Patrick,  34  la.  362;  Har- 
rison V.  Harrison,  80  Xeb.  103,  113  X. 
W.  1042;  Hagaman  v.  Bernhardt,  162 
X.  C.  381,  78  S.  E.  209;  Grove's  Est., 
38  Pa.  Super.  424  (unless  made  in  pres- 
ence of  adverse  party) ;  Wonsetler  v. 
Wonsetler,  23  Pa.  Super.  321  (if  made 
in  absence  of  person  in  whose  favor 
disserving  declaration  was).  Comp. 
with  Foster  v.  Xowlin,  4  Mo.  18,  stated 
in  the  Encyclopaedia  on  page  and  in 
note  number  given;  Turner  t'.  Belden, 
9  Mo.  797,  which  disapproves  the 
former. 

Statements  should  be  balanced,  and  if 
those  in  favor  of  interest  are  equal  to 
or  preponderate  over  those  against  in- 
terest proof  of  declaration  should  not 
be  made  (Freeman  v.  Brewster,  93  Ga. 
648,  21  S.  E.  165;  Hollis  f.  Sales,  103 
Ga.  75,  29  S.  E.  482);  otherwise  if 
those  against  interest  preponderate 
over  those  in  favor  of  it.  Massee-F. 
L.  Co.  V.  Sirmans,  122  Ga.  297,  50  S.  E." 
92. 

101-26  Jones  v.  C.  Co.,  29  Ky.  L.  E. 
623,  96  S.  W.  6;  Johnscn  r.  Burks,  103 
Mo.  App.  221,  77  S.  W.  133.  Comp. 
S.  V.  Draughon,  151  N.  C.  667,  65  S.  E. 
913. 

102-31  Harvick  v.  Modern  Wood- 
men, 158  HI.  App.  570. 
102-32  It  is  said  the  test  is  not 
■whether  declarations  made  ante  litem 
motam,  but  whether  made  under  cir- 
cumstances justifying  conclusion  there 
was  no  probable  motive  to  falsify.  Hal- 
vorsen V.  Co.,  87  Minn.  18,  91  X\  W. 
28.  Same  theory  recognized  in  Smith 
V.  Moore,  142  X.  C.  277,  55  S.  E.  275, 
7  L.  E.  A.  (X.  S.)  684.  See  Eollins  v. 
Wicker,  154  X.  C.  559,  70  S.  E.  934. 
102-33  Turner  v.  Turner,  123  Ga.  5, 
50   S.   E.  969. 

May  be  proved  if  made  after  giving 
statutory  notice  of  injury,  action  not 
being  formally  begun  until  process  is- 
sued. Dickinson  V.  Boston,  188  Mass. 
595,  75  X.  E.  68,  1  L.  E.  A.  (X.  S.) 
664. 

103-36     Close  v.  Chicago,  257  HI.  47, 
ion  X.  E.  215. 
103-39     Boeck  v.  Milke,  141  la.  713, 
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nS  N.  W.  874  (entitled  to  little 
weight) ;  Collins  v.  Harrell,  219  Mo.  279, 
118  S.  W.  432. 

104-43  Goyette  v.  Keenan,  196  Mass. 
416,  82  N.  E.  427;  White  r.  Poole,  74 
N.  H.  71,  65  A.  255;  Hentzler  v.  We- 
niger,  32  Pa.  Super.  164. 
105-45  McEae  f.  S.,  62  Fla.  74,  57 
S.    348. 

It  is  to  "be  inferred  from  admission 
of  the  evidence,  in  absence  of  excep- 
tions, preliminary  conditions  have  been 
met.  Dixon  v.  R.  Co.,  179  Mass.  242, 
60  N".  E.  581;  Dickinson  v.  Boston,  188 
Mass.  595,  75  N.  E.  68,  1  L.  R.  A.  (N. 
S.)    664. 

105-46  Slight  evidence  of  declar- 
ant's death,  admissible.  Wren  v.  How- 
land.  33  Tex.  Civ.  87,  75  S.  W.  894. 
105-49  Order  in  which  evidence  re- 
ceived is  within  court's  discretion. 
Putnam  v.  Harris,  193  Mass.  58,  78  N". 
E.    747. 

106-52  Circumstances  may  afford,  in 
case  of  written  declarations,  sufficient 
proof  of  identity  of  name,  residence, 
and  person  for  whose  benefit  instru- 
ments designed.  Tavlor  r.  A.  O.  U.  W., 
101  Minn.  72,  111  N.  W.  919. 
106-60  McBraver  r.  Walker,  122  Ga. 
245,  50  S.  E.  95;  Randall  r.  Claflin,  194 
Mass.  560,  80  N".  E.  594;  Tavlor  r.  A. 
0.  U.  W.,  101  Minn.  72,  111  N.  W.  919. 
See  S.  V.  Inv.  Co.,  70  Wash.  381,  126  P. 
895. 

Death  of  one  of  the  parties  who  heard 
declaration  does  not  affect  right  to 
prove  it  by  the  other.  Hueni  v.  Free- 
hill,  125  111,  App.  345. 
108-68  McGowan  t\  Davenport,  134 
N.  C.  526,  47  S.  E.  27;  Bryant  v.  Mor- 
ris, 69  N.  C.  444. 

Interest  does  not  disqualify  witness 
from  testifvino-  to  declarations.  Yow 
1-.  Hamilton,  136  N.  C.  357,  48  S.  E. 
782. 
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.Mevocntion  of  offer,  129-42. 
110-1  City  of  Camden  v.  A.  C.  Co., 
210  Fed.  818;  East  Birmingham  R.  Co. 
V.  Co.,  160  Ala.  461,  49  S.  448;  Ft. 
Smith,  etc.  Dist.  r.  Scott  (Ark.),  163  S. 
W.  1137;  Frauenthal  r.  Slaten,  91  Ark. 
350,  121  S.  W.  395;  Los  Angeles  f.  Me- 
Collum,  156  Cal.  148,  103  P.  914;  City 
of  Savannah  r.  Supply  Co.,  140  Ga.  353, 
78  S.  E.  906:  Penick  r.  Countv,  131  Ga. 
385,  62  S.  E.  300;  Hanson  v.  Proffer,  23 


Ida.  705,  132  P.  573;  Hailey  v.  Riley, 
14  Ida.  481,  95  P.  686;  Princeton  t: 
Gustavson,  241  111.  566,  89  N.  E.  653; 
German  Bk,  v.  Brose.  32  Ind.  App.  77,  69 
X.  E.  300;  O'Malley  v.  Co.,  141  la.  186, 

119  N.  W.  601;  Quirk  v.  Miller,  129  La. 
1071,  57  S.  521;  Brown  v.  Dickey,  106 
Me.  97,  75  A.  382;  Mayor,  etc.  v.  Yost, 
121  Md.  366,  88  A.  342;  Stover  t\  Stef- 
fev,  115  Md.  524,  81  A.  33;  Vance  v. 
Village,  161  Mich.  528,  126  N.  W.  978; 
Riverside  Tp.  v.  R.  Co.,  74  N.  J.  L. 
478,  66  A.  433;  In  re  Austin  Place,  125 
App.  Div.  821,  110  N.  Y.  S.  525;  Milli- 
ken  V.  Denny,  141  N.  C.  224,  53  S.  E. 
867;  Jones  v.  Teller,  65  Or.  328,  133  P. 
354;  Parrott  V.  Stewart,  64  Or.  254,  132 
P.  523;  Kuck  v.  Wakefield,  58  Or.  549, 
115  P.  428;  Waters  r.  Phila.,  208  Pa. 
189,  57  A.  523;  Atlas  Lumb.  Co.  v. 
Quirk,  28  S.  D.  643,  135  N.  W.  172;  Mc- 
Kinney  v.  Duncan,  121  Tenn.  265,  118 
S.  W.  683;  Atlanta  v.  R.  Co.  (Tex.  Civ.), 

120  S.  W.  923;  DeGeorge  v.  Goosby,  33 
Tex.  Civ.  187,  76  S.  W.  66;  Brown  r.  R. 
Co.,  36  Utah  257,  102  P.  740;  Hum- 
phrey V.  Krutz,  77  Wash.  152,  137  P. 
806;  Provident  Trust  Co.  v.  Spokane,  63 
Wash.  92,  114  P.  1030;  Knox  v.  Roehl, 
153  Wis.  239,  140  N.  W.  1121. 

See  Burk  v.  Santa  Cruz,  163  Cal.  807, 
127  P.  154;  Klein  v.  Reinhardt,  163  111. 
App.  257;  Cleveland,  etc.  R.  Co.  v. 
Christie.  178  Ind.  691,  100  K  E.  299; 
Drimmel  f.  Kansas  Citv  (Mo.  App.), 
168  S.  W.  280;  Green  v.  Miller,  161  N. 
C.  24,  76  S.  E.  505;  Davis  v.  Young 
(Tex.  Civ.),  148  S.  W.  1116. 
Evidence  insufficient. — Granite  Bitum- 
inous Paving  Co.  r.  McManus,  244  Mo. 
184,  148  S.  W.  621;  Sechrist  v.  Dallas- 
town,  45  Pa.  Super.  105. 
111-2  Necessary  evidence. — Intent 
must  be  clearly  established.  San 
Francisco  t'.  Grote,  120  Cal.  59,  52  P. 
127,  41  L.  R.  A,  335,  65  Am.  St.  155 
(plainly  manifested);  Chicago  v.  Wild- 
man.  240  111.  215,  88  N.  E.  559  (clear- 
ly and  unequivocally) ;  Princeton  v. 
Gustavson,  supra  (satisfactory,  clear 
and  unequivocal);  Bethel  v.  Pruett,  215 
111.  162,  74  N.  E.  Ill;  Stacy  v.  Co.,  223 
111.  546,  79  N.  E.  133;  O'Malley  r.  Co., 
141  la.  186,  119  N.  W.  601  (unequivocal 
and  convincing,  if  parol  dedication  re- 
lied upon);  Alexandria  v.  Thigpen,  120 
La.  293,  45  S.  253;  Klug  t\  .Teffers,  88 
App.  Div.  246,  85  N.  Y.  S.  423;  Cin- 
cinnati, etc.  R.  Co.  V.  Roseville,  76  O. 
St.  108,  81  N.  E.  178;  Webber  r.  Tol- 
edo, 23  O.  C.  C.  237;  International,  etc. 
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E.  Co.  V.  Cuneo,  47  Tex.  Civ.  622,  108 
S.  W.  714;  West  Point  v.  Bland,  106 
Va.  7f)2,  5fi  S.  E.  802. 
Implied  dedication  must  be  shown  by 
positive  and  unequivocal  testimony. 
Long  permissive  use  of  open  and  wild 
land  is  not  proof  of  intention.  McKin- 
ney  v.  Duncan,  121  Teun.  265,  118  S. 
W.  683.  Strict,  cogent  and  convincing 
evidence  required  to  show  dedication 
by  user  even  in  civil  actions;  in  crim- 
inal prosecution  for  obstructing  a  high- 
way its  existence  must  be  shown  be- 
yond reasonable  doubt.  S.  v.  Hood,  143 
Mo.  App.  313,  126  S.  W.  992. 
111-3  Mann  v.  Bergmann,  203  111. 
406,  67  N.  E.  814;  Clement  -v.  Paris 
(Tex.  Civ.),  154  S.  W.  624;  Menczer 
V.  Poage,  55  Tex.  Civ.  415,  118  S.  W. 
863;  West  Point  v.  Bland,  106  Va.  792, 
56  S.  E.  802.  See  New  Orleans  v.  Land 
Co.,  131  La.  1092,  60  S.  695. 
Dedication  of  easement  may  be  by 
parol.  Hallev  v.  Court,  25  Ky.  L.  E. 
1471,  78  S.  W.  149. 

111-4  Ft.  Smith,  etc.  Dist.  v.  Seott 
(Ark.),  163  S.  W.  1137;  Penick  v. 
County,  131  Ga.  385,  62  S.  E.  300; 
Quick  i:  Cotman,  124  la.  102,  99  N.  W. 
301;  Brown  v.  Dickey,  106  Me.  97,  75 
A.  382;  Drimmel  v.  Kansas  City  (Mo. 
App.),  168  S.  W.  280;  Jones  t\  Teller, 
65  Or.  328,  133  P.  354;  Parrott  V.  Stew- 
art, 64  Or.  254,  132  P.  523;  Clement  i>. 
Paris  (Tex.  Civ.),  154  S.  W.  624;  Coek- 
rell  V.  Dallas  (Tex.  Civ.),  Ill  S.  W. 
977;  Champ  v.  County  Ct.  (W.  Va.),  78 
S.  E.  361. 

See  Burk  v.  City  of  Santa  Cruz,  163 
Cal.  807,  127  P.  1.54.  And  see  Cardano 
f.  Wright,  159  Cal.  610,  115  P.  227; 
Palmer  v.  Chicago,  248  111.  201,  93  N. 
E.  763;  Eeccius  v.  Weber,  142  Ky.  157, 
134  S.  W.  145. 

Silent  acquiescence  of  the  abutting 
owners  to  the  use  of  a  strip  as  a  high- 
way for  50  years  amounts  to  a  dedi- 
cation. Christiansen  v.  Caldwell,  152 
Wis.  135,  139  N.  W.  751. 
Testimony  of  owner  as  to  intent  ad- 
missible, but  will  not  prevail  against 
acts  or  declarations.  Lovington  v.  Ad- 
kins,  232  111.  510,  83  N.  E.  1043;  Seid- 
schlag  V.  Antioeh,  207  111.  280,  69  N.  E. 
949;  Bethel  f.  Pruett,  215  111.  162,  74 
N.  E.  Ill  (owner  may  testify  as  to 
intent,  but  may  be  contradicted  by  dec- 
larations);  West  Point  v.  Bland,  106 
Va.  792.  56  S.  E.  802  (entries  on  cor- 
poration's books,  insufficient).  Testi- 
mony as   to  intent  inadmissible   if  in- 


consistent with  import  of  owner's  con- 
duct. Los  Angeles  L\  McCollum,  156 
Cal.  148,  103  P.  914. 
112-5  Los  Angeles  r.  McCollum,  156 
Cal.  148,  103  P.  914;  Hanson  v.  Proffer, 
23  Ida.  705,  132  P.  573;  Watertown  v. 
Troeh,  25  S.  D.  21,  125  N.  W.  501; 
Olson  Land  Co.  v.  Seattle,  76  Wash. 
142,  136  P.  118. 

112-6  Kimball  v.  City,  253  111.  105, 
97  N.  E.  257;  Miller  v.  Comrs.,  125  111. 
App.  431;  Edwards  &  W.  Co.  v.  County, 
117  la.  335,  90  N.  W.  1006;  (parol  ad- 
missible) ;  Eaymond  t'.  Wichita,  70 
Kan.  523,  79  P.  323;  Naylor  v.  Harri- 
sonville,  207  Mo.  341,  105  S.  W.  1074; 
Bosque  Co.  f.  Alexander,  41  Tex.  Civ. 
528,  93  S.  W.  238;  Lynchburg  Co.  v. 
Cuill,  107  Va.  86,  57  S.  E.  644. 
113-7  Cochran  v.  Purser,  152  Ala. 
354,  44  S.  579;  Davis  v.  S.,  9  Ga.  App. 
430,  71  S.  E.  603;  Larkin  t'.  Evan,  25 
Kv.  L.  E.  613,  76  S.  W.  168;  Burrier 
V.  Eiee,  25  Ky.  L.  E.  661,  76  S.  W, 
169;  Magruder  t\  Potter,  25  Ky.  L.  E. 
1336,  77  S.  W,  919;  Wathen  v.  Howard, 
27  Ky.  L.  E.  7,  84  S.  W.  303;  Brandt 
V.  Olson,  79  Neb.  612,  113  N.  W.  151; 
Dover  v.  Braekenridge,  75  N.  J.  L.  204, 
67    A.    689. 

See  Heiminck  v.  Edmonton,  28  Can. 
Sup.  501;  U.  S.  V.  Eindge,  208  Fed. 
611;  Bothwell  v.  Co.  (Colo.),  90  P.  1127 
(presumption  in  favor  of  regularity  of 
alleged  statutory  dedication);  George- 
town r.  Hambrick,  31  Ky.  L.  E.  1276, 
104  S.  W.  997  (presumption  highway 
dedicated  to  be  used  in  usual  way); 
Parrott  v.  Stewart,  64  Or.  254,  132  P. 
523. 

Remainderman's  authority  to  dedicate 
land  for  public  road  presumed  as 
against  deceased  tenant  for  life  who 
may  not  have  known  of  its  user.  Far- 
quhar  v.  Council  (1909),  1  Ch.  12. 
Conclusive  presumption  of  common  law 
dedication  arises  where  consent  given 
to  use  of  land  for  burial  purposes  for 
more  than  twentv  years.  Eoundtree  v. 
Hutchinson,  57  Wash.  414,  107  P.  345. 
Long  continued  use  by  public  raises 
conclusive  presumption.  Leverone  v. 
Weakley,  155  Cal.  395,  101  P.  304.  Pre- 
sumption arising  from  maintenance  of 
fences  along  highway,  not  conclusive 
where  land  between  them  is  in  excess 
of  quantity  required  for  road  uses. 
Neale  r.  S'..  138  Wis.  484,  120  N.  _W. 
345.  A  call  for  a  narrow  alley  jus- 
tifies presumption  it  extended  through 
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the  block.  Alexander  v.  Tebeau,  132 
Ky.  4S7,  116  S.  W.  356. 
No  presumption  use,  however  long  con- 
tinued, adverse.  O  'Mallev  r.  L.  Co., 
141  la,  186,  119  N.  W.  601  (statute). 
No  presumption  from  unauthorized  and 
unratified  acts  of  tenant.  Cockrell  f. 
Dallas  (Tex.  Civ.),  Ill  S.  W.  977. 
Dedication  of  cul  de  sac  as  public  high- 
way not  presumed  from  user  without 
expenditures.  Atty.  Gen.  v.  Antrobus 
(1905),  2  Ch.  D.  (Eng.)  188;  White- 
house  V,  Hugh  (1906),  1  Ch.  D.  (Eng.) 
253.  Intent  to  dedicate  cul  de  sac,  not 
presumed.  Watertown  V.  Troeh,  25  S. 
D.  21,  125  N.  W.  501. 
113-8  In  re  Van  Alst  Ave.,  143  App. 
Div.  564,  12S  N.  Y.  S.  371;  Kuek  v. 
Wakefield,  58  Or.  549,  115  P.  428. 
Assertion  of  right,  unless  public  user 
protested  against  or  stopped,  affords 
ground  for  assuming  existence  of  such 
user.  Coats  v.  Council  (1909),  2  Ch. 
579. 

114-9     Palmer  v.  N.  P.  E.  Co.,  11  Ida. 
583,  83  P.  947;  Wickre  v.  Independence, 
31  S.  D.  623,  141  N.  W.  973;  Culmer  v. 
Salt  Tiake,  27  Utah  252,  75  P.  620. 
Enclosing  portions  of  strip  in   dispute 
at    each    end    is    immaterial,    though    it 
was    done    with    knowledge    of    author- 
ities  who   did   not   interfere.      Coats   v. 
Council   (1909),  2  Ch.  579. 
115-10     See  Newton  v.  Dunkirk,  121 
App.  Div.   296,   106  N.  Y.  S.  125. 
115-11     Attorney  General  v.  Co.,  143 
Ala.  291,  39  S.  303. 
115-13     German  Bk.  v.  Brose,  32  Ind 
App.  77,  69   N.  E.   300,  not  conclusive. 
If  presumption  of  dedication  bottomed 
on  acts  of  owner  it  may  overcome  hir; 
testimony     as     to     purposes    for    which 
land  left  uninclosed.     Kendall-S.  Co.  v. 
Countv,  84   Neb.   654,   121   N.  W.  960. 
116-14     West  End  r.  Eaves,  152  Ala. 
334,  44   S.   588;    Mobile   v.   Fowler,   147 
Ala.  403,  41  'S.  468;  Wilson  v.   Co.,  su- 
pra; Mt.  Vernon  r.  Young,  124  la.  517, 
TOO  N.  W.   694;    Hall   v.  Leeper    (Kv.), 
121    S.   W.   683;    Brown    v.   Dickey,   106 
Me.  97,  75  A.  382;   Victoria  r.   Countv 
(Tex.),   128   S.  W.   109    (also  extent   of 
dedication). 

Burden  not  sustained. — Bloede  r.  Citv, 
115  Md.  594,  SI  A.  67:  Stover  r.  Steffev, 
115  Md.  521,  81  A.  33. 
Burden  on  complainant  to  show  public 
user  for  more  than  twenty  years  not 
inconsistent  with  private  ownership. 
Canton  Co.  v.  Baltimore,  104  Md.  582, 
65  A.  824. 


Evidence  must  be  positive  and  un- 
equivocal. Vance  v.  Pewamo,  161  Mich. 
528,  126  N.  W.  978. 

Subsequent  deeds  by  dedicator,  imma- 
terial. McClenehan  V.  Jesup,  144  la. 
352,  120  N.  W.  74. 

116-16  Hogan  v.  Burneson,  44  Pa. 
Super.  409;  Atlanta  v.  R.  Co.  (Tex. 
Civ.),  120  S.  W.  923. 
Silence  of  deed  and  oral  negotiations 
of  parties  may  be  persuasive  as  to  in- 
tent. In  re  Austin  Place,  125  App. 
Div.  821,  110  N.  Y.  S.  525. 
117-18  Dougan  v.  Greenwich,  77 
Conn.  444,  59  A.  505  (title  in  town  in 
corporate  capacity  need  not  be  shown) ; 
Winthrop  Harbor  v.  Gurdes,  257  111. 
596,  101  N.  E.  199;  Nelson  v.  Randolph, 
222  111.  531,  78  N.  E.  914. 
118-19  Rhodes  v.  Perusse,  41  Can. 
Sup.  264;  Los  Angeles  v.  McCollum, 
156  Cal.  148,  103  P.  914;  Baker  City, 
etc.  Co.  r.  Baker  City,  58  Or.  306,  113 
P.  9;  Shertzer  v.  Co.,  52  Wash.  492,  100 
P.  982;  Ralls  v.  Parish  (Tex.  Civ.),  151 
S.  W.  1089. 

Receipt  for  money  for  strip  of  land 
admissible.  Menczer  v.  Poage,  55  Tex 
Civ.  415,  118  S.  W.  863. 
Exceptions  in  deeds  need  not  be  ex 
pressly  stated  to  be  for  benefit  of  pub 
lie.  Dougan  v.  Greenwich,  77  Conn 
444,  59  A.  505. 

Recitals  in  deeds  as  evidence  against 
dedication.  San  Antonio  v.  Rowlev,  48 
Tex.  Civ.  376,  106  S.  W.  753;  Davies 
V.  Epstein,  77  Ark.  221,  92  S.  W.  19. 
llS-2(>  Rhodes  v.  Perusse,  41  Can. 
Sup.  264;  Grand  T.  R.  Co.  r.  Toronto, 
37  Can.  Sup.  210;  East  Birmingham  R. 
Co.  V.  Co.,  160  Ala.  461,  49  S.  448; 
Simon  v.  Pemberton  (Ark.),  165  S.  W. 
297;  Dougan  r  .Greenwich,  77  Conn.  444, 
59  A.  505:  Ellis  r.  City,  138  Ga.  181, 
75  S.  E.  99;  McClenehan  v.  Jesup,  144 
la.  352,  120  N.  W.  74;  Wallace  r.  Cable, 
87  Kan.  835,  127  P.  5;  Alexander  v.  Te- 
beau, 132  Ky.  487,  116  S.  W.  356; 
Mason  v.  Ross,  75  N.  J.  Eq.  136,  71  A. 
141;  Gillman  v.  Bloomfield,  78  N.  J.  L. 
67,  73  A.  604;  Board  r.  R.  Co.,  74  N. 
J.  L.  480,  65  A.  1035;  Palmer  v.  G.  Co., 
115  App.  Div.  677,  101  N.  Y.  S.  347; 
Bailliere  r.  Co.,  150  N.  C.  627,  64  S. 
E.  754;  C.  V.  Llewellyn,  14  Pa.  Super. 
211  (deeds  not  conclusive). 
Not  inconsistent  with  intent  to  dedicate 
land  conveyed  according  to  government 
descriptions,  and  without  reservation  or 
exception  of  part  dedicated.  S.  r.  Tran- 
sue,  131  Mo.  App.  323,  111  S.  W.  523. 
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120-21  McGregor  r.  "Watford,  13 
Ont.  L.  R.  10;  Eudolph  r.  Birmingliam 
(Al<i.),  65  S.  100(1;  Southern,  etc.  R. 
Co.  V.  Davis  (Ala.),  64  S.  606;  Gads- 
deu  V.  Strother,  172  Ala.  56,  55  S.  189; 
Weiss  r.  Taylor,  144  Ala.  440,  39  S. 
519;  Mobile  v.  Fowler,  supra;  Jackson 
r.  Birmingham,  154  Ala.  464,  45  S.  660; 
Thorpe  v.  Clanton,  10  Ariz.  94,  85  P. 
1061;  Frauenthal  r.  Slaten,  91  Ark.  350, 
121  S.  W.  395;  Davies  i\  Epstein,  77 
Ark.  221,  92  S.  W.  19;  Smith  v.  Smith, 
21  Cal.  App.  378,  131  P.  890;  Danielson 
V.  Sykes,  157  Cal.  686,  109  P.  87;  Myers 
r.  Kenvon,  7  Cal.  App.  112,  93  P.  888; 
Poole  V.  Comrs.,  9  Del.  Ch.  192,  80  A. 
683;  S.  V.  Southard,  6  Penne.  (Del.)  247, 
66  A.  372;  Marshall  v.  Lynch,  256  111. 
522,  100  N.  E.  289;  Mann'r.  Bergmann, 
203  III.  406,  67  N.  E.  814;  Ingraham  v\ 
Brown,  231  111.  256,  83  N.  E.  156;  Nel- 
son r.  Randolph,  222  111.  531,  78  N.  E. 
914;  Clarke  r.  Club,  44  Ind.  App.  426, 
88  N.  E.  100;  Strunk  v.  Pritchett,  27 
Ind.  App.  582,  61  N.  E.  973;  Newport 
Pressed  Brick  &  Stone  Co.  f.  Plummer, 
149  Kv.  534,  149  S.  W.  905;  City  of 
Shreveport  v.  Simon,  132  La.  69,  60  S. 
795;  City  of  New  Orleans  v.  Land  Co., 
131  La."l092,  60  So.  695;  Flournoy  c. 
Breard,  116  La.  224,  40  S.  684;  North- 
port,  etc.  Assn.  v.  Andrews,  104  Me. 
342,  71  A.  1027;  Bloede  v.  Citv,  115 
Md.  594,  81  A.  67;  Stover  v.  Steffey, 
115  Md.  524,  81  A.  33;  Shearer  v.  Reno, 
36  Nev.  443,  136  P.  705;  Board,  etc. 
r.  R.  Co.  (N.  J.),  89  A.  773;  Camden  v. 
Mc Andrews  &  Forbes  Co.  (N.  J.),  88  A. 
1034;  Buffalo  v.  R.  Co.,  83  Misc.  144, 
144  N.  Y.  S.  578;  In  re  Bragaw  St., 
141  N.  Y.  S.  987;  Green  v.  Miller,  161 
N.  C.  24,  76  S.  E.  505;  Milliken  v. 
Denny,  141  N.  C.  224,  53  S.  E.  867; 
City  of  Silverton  v.  Brown,  63  Or.  418, 
128  P.  45;  Oliver  r.  Svnhorst,  58  Or. 
582,  115  P.  594.  af.  109  P.  762;  Ore- 
gon Citv  V.  R.  Co.,  44  Or.  165,  74  P 
924;  Bell  v.  Steel  Co.,  243  Pa.  83,  89 
A.  813;  Tesson  v.  Porter  Co.,  238  Pa. 
504,  86  A.  278;  Jessop  v.  Kittanning, 
225  Pa.  583,  74  A.  553;  Roaring  Springs 
Townsite  Co.  v.  Tel.  Co.  (Tex.  Civ.), 
164  S.  W.  50;  San  Antonio  v.  Rowley, 
48  Tex.  Civ.  376,  106  S.  W.  753;  Tvler 
1-.  Bovette,  43  Tex.  Civ.  573,  96  S.  W. 
935;  Tuttle  r.  Sowadzki  (Utah),  126 
P.  959;  Elkins  r.  Donohoe  (W.  Va.), 
81  S.  E.  1130;  Knox  v.  Roehl,  153  Wis. 
239,  140  N.  W.  1121;  Lins  v.  Seefeld, 
126  Wis.  610,  105  N.  W.  917. 
See  Curtiss  &  Yale  Co.  v.  Minneapolis, 


123  Minn.  344,  144  N.  W,  150;  C.  Shod 
^ffg.  Co.  v.  R.  Co.,  240  Pa.  519,  87  A. 
068;  Clement  f.  City  of  Paris  (Tex. 
Civ.),  154  S.  W.  624.  Comp.  C.  R.  I. 
&  P.  R.  Co.  V.  Hayes,  49  Colo.  333,  113 
P.  315. 

Filing  of  plat  completes  dedication. — 
Hanson  v.  Proffer,  23  Ida.  705,  132  P. 
573. 

Revocation  before  acceptance. — Iowa 
Cent.  R.  Co.  r.  Homan,  151  Ta.  404,  131 
N.  W.  878;  Drucker  v.  Village,  31  O. 
C.  C.  466,  a/]\  91  N.  E.  1142. 
No  dedication  where  owner  makes  map 
showing  street  on  neighbor's  land. 
Klug  r.  J  offers,  88  App.  Div.  246,  85 
N.  Y.  S.  423. 

Owner  estopped  from  denying  represen- 
tations of  plat.  King  v.  Dugan,  150 
Cal.  258,  88  P.  925;  Harmison  v.  Pres- 
tonburg,  32  Ky.  L.  R.  864,  107  S.  W. 
337. 

121-22  Rhodes  v.  Perusse,  41  Can. 
Sup.  264;  East  Birmingham  R.  Co.  v. 
F.  Co.,  160  Ala.  461,  49  S.  448;  Los 
Angeles  v.  McCollum,  156  Cal.  148,  103 
P.  914;  McGourin  V.  Springs,  51  Fla. 
502,  41  S.  541;  P.  v.  R.  Co.,  239  111. 
42,  87  N.  E.  946  (map  recognized  by 
public  officers  authorized  to  plat  land) ; 
Hunter  v.  Des  Moines,  144  la.  541,  123 
N.  W.  215;  Alexander  v.  Tebeau  (Ky.), 
116  S.  W.  356;  Northport,  etc.  Assn. 
V.  Andrews,  104  Me.  342,  71  A.  1027; 
Berrien  Springs  v.  Ferguson,  154  Mich. 
472,  118  N.  W.  262;  Board  v.  R.  Co., 
74  N.  J.  L.  4S0,  65  A.  1035;  Finucan 
r.  Ramsden,  95  App.  Div.  626,  88  N. 
Y.  S.  430;  Bailliere  l\  Atlantic,  etc. 
Co.,  150  N.  C.  627,  64  S.  E.  754; 
Wright  f.  Oberlin,  23  O.  C.  C.  509; 
Morse  r.  Whitcomb,  54  Or.  412,  102  P. 
788  (admissible  to  corroborate  testi- 
mony as  to  defendant's  statement  tract 
would  be  opened  as  street) ;  Barnett  v. 
Borough,  37  Pa.  Super.  97;  Pullman  v. 
Houston  (Tex.  Civ.),  125  S.  W.  69; 
Heard  v.  Connor  (Tex.  Civ.),  84  S.  W. 
605;  Houston  v.  Finnigan  (Tex.  Civ.), 
85»  S.  W.  470;  Weidemeyer  v.  Reitch, 
49  Tex.  Civ.  166,  108  S.  W.  167  (map 
not  conclusive) ;  Osborne  v.  Seattle,  52 
Wash.  323,  100  P.  850;  Wilson  v.  Mc- 
Connell  (W.  Va.),  77  S.  E.  540.  See 
Adoue  r.  La  Porte  (Tex.  Civ.),  124 
S.  W.  134. 

In   Idaho    statute    gives    acknowledged 
and  recorded  plat  effect  of  deed.     Shaw 
r.  Johnston,   17  Ida.   676,   107   P.   399. 
If  water  constitutes  a  separate  estate 
from  land  and  is  not  supplied  in  con- 
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hection  with  it  until  after  plats  filed 
the.y  are  not  evidence  of  dedication  of 
■water  right  subsequently  located  and 
required.  Hailey  v.  Eiley,  14  Ida.  481, 
95  P.  686. 

122-23  Quirk  v.  Miller,  129  La.  1071, 
57  S.  521. 

122-2-1  Paragould  v.  Lawson,  88 
Ark.  478,  115  S.  W.  379;  Alexandria  v. 
Thigpen,  120  La.  293,  45  S.  253;  Menc- 
zer  r.  Poage,  55  Tex.  Civ.  415,  118  S. 
W.  863;  Olson  Land  Co.  f.  City,  76 
Wash.  142,  136  P.  118;  Osborne  v.  Se- 
attle, 52  Wash.  323,  100  P.  850. 
122-25  Poole  v.  Lake  Forest,  238  111. 
305,  87  N.  E.  320;  Mt.  Vernon  v.  Young, 
121  la.  517,  100  N.  W.  694;  Columbia, 
etc.  E.  Co.  V.  Seattle,  33  Wash.  513, 
74  P.  670  (plat  construed  in  connection 
with  statute).  See  Chicago,  etc.  R.  Co. 
V.  Hayes,  49  Colo.  333,  113  P.  315. 
123-26  East  Birmingham  E.  Co.  v. 
Co.,  160  Ala.  461,  49  S.  448  (presump- 
tion of  innocence  arising  from  violation 
of  statute  because  of  non-desiguation 
of  open  spaces  indicated  on  map  may 
be  rebutted) ;  Los  Angeles  v.  McCollum, 
156  Cal.  148,  103  P.  914;  P.  r.  E.  Co., 
239  111.  42,  87  N.  E.  946;  Kimball  v. 
CHty,  253  111.  105,  97  N.  E.  257;  Atlas 
Lumb.  Co.  V.  Quirk,  28  S.  D.  643,  135 
N.  W.  172. 

123-27  Gordon  County  v.  Calhoun, 
12S  Ga.  781,  58  S.  E.  360;  Edwards 
Co.  f.  County,  117  la.  365,  90  N.  W. 
1006  (public  square) ;  Daughters  f. 
Conirs.,  81  Kan.  548,  106  P.  297;  Vin- 
ton f.  Lyons,  131  La.  673,  60  S.  54; 
Kew  Orleans  v.  Land  Co.,  131  La.  1092, 
GO  S.  695;  Kansas  City,  etc.  E.  Co.  v. 
Baker,  183  Mo.  312,  82  S.  W.  85  (re- 
served for  depot  grounds) ;  Borough  v. 
Polak,  76  N.  J.  Eq.  212,  75  A.  753; 
Sanborn  v.  Amarillo,  42  Tex.  Civ.  115, 
93  S.  W.  473  (park). 
See  Hutchinson  r.  Danley,  88  Kan.  437, 
129  P.  163.  And  see  Bartlett  v.  Har- 
mon, 107  Me.  451,  78  A.  842. 
Subsequent  writings  executed  by  dedi- 
catoi,  irrelevant,  and  so  of  acts  of  his 
grantees  in  accepting  them.  East  Bir- 
mingham E.  Co.  V.  Co.,  160  Ala.  461,  49 
S.  448. 

124-28  Sanford  v.  Sanford,  157  111. 
App.  350;  S.  V.  De  Vail,  157  Mo.  App. 
587,  138  S.  W.  667. 

124-29  Ehodes  v.  Perusse,  41  Can. 
Sup.^264;  Schneider  v.  Sulzer,  212  111. 
87,  72  N.  E.  19  (acts  and  declarations 
cannot  be  shown  if  they  contradict 
plat);   Kansas   City   v.   Burke    (Kan.), 


141  P.  562;  Hailey  r.  Court,  25  Kv. 
L.  E.  1471,  78  S.  W.  149;  Gillman  "v. 
Bloomfield,  78  N.  J.  L.  67,  73  A.  604; 
Newton  v.  Dunkirk,  121  App.  Div.  296, 
106  N.  Y.  S.  125;  Tise  v.  Co.,  146  N.  C. 
374,  59  S.  E.  1012;  Morse  v.  Wliitcomb, 
54  Or.  412,  102  P.  788;  Poindexter  u. 
Schaifner  (Tex.  Civ.),  162  S.  W.  22; 
Champ  V.  County  Ct.  (W.  Va.),  78  S.  E. 
361.  See  Board  ex  rel.  Feitz  v.  McPhear- 
son,  172  Mo.  App.  369,  157  S.  W.  857 
See  also  Cordano  v.  Wright,  159  CaL 
610,  115  P.  227. 

If  the  dedication  rests  in  parol,  parol 
testimouA^  is  sufficient.  Humphrey  V. 
Krutz,  77  Wash.  152,  137  P.  806. 
124-30  S.  V.  Southard,  6  Penne. 
(Del.)  247,  66  A.  372;  Benton  f.  St. 
Louis,  217  Mo.  687,  118  S.  W.  418; 
Board  ex.  rel.  Feitz  v.  McPhearson,  172 
Mu.  App.  369,  157  S.  W.  857;  Kendall- 
S.  Co.  t.  County,  84  Neb.  654,  121  N.  W. 
960;  Cassidy  v.  Sullivan,  75  Neb.  847, 
]06  N.  W.  1027;  Moore  v.  Fowler,  58 
Or.  .  202,  114  P.  472;  Humphrey  v. 
Krutz,  77  Wash.  152,  137  P.  806. 
125-31  Michigan,  etc.  E.  Co.  v.  R. 
Co.,  42  Ind.  App.  66,  83  N.  E.  650; 
S.  V.  Transue,  131  Mo.  App.  323,  111 
S.  W  523;  Larson  v.  E.  Co.,  19  S.  D. 
284,  103  N.  W.  35. 

125-32  Permanent  character  of  ob- 
structions in  old  highway  in  form  of 
improvements,  admissible  to  show  dedi- 
cation of  new  road.  Davis  v.  E.  Co., 
31  Utah  307,  88  P.  2. 
125-33  West  End  r.  Eaves,  152  Ala. 
334,  44  S.  588  (express  common  law 
dedication  may  rest  in  parol);  Davies 
r.  Epstein,  77  Ark.  221,  92  S.  W.  19; 
Poole  /•.  Comrs.,  9  Del.  Ch.  192,  80  A. 
683;  Ellis  v.  Citv,  138  Ga.  181,  75  S.  E. 
99;  Thompson  i\  McPherson  (Kv.),  124 
S.  W.  272;  S.  v.  Transue,  131  Mo.  App. 
323,  111  S.  W.  523;  Anderson  v.  Nel- 
son, 86  Neb.  752,  126  N.  W.  314;  Morse 
V.  Whitcomb,  54  Or.  412,  102  P.  788; 
Kuck  V.  Wakefield,  58  Or.  549,  115  P. 
428. 

12G-34  Perry  v.  Weaver,  11  Ga.  App. 
186,  74  S.  E.  1005  (obstruction  re- 
moved) ;  Comrs.  of  Highways  v.  Bru- 
ner,  163  111.  App.  657;  Cleveland  C.  C. 
&  St.  L.  E.  Co.  f.  Christie,  178  Ind. 
691,  100  N.  E.  299;  Gillespie  r.  Duling, 
41  Ind.  App.  217,  83  N.  E.  728;  Foulke 
V.  City,  145  la.  471,  122  N.  W.  S23; 
S.  E.  Co.  V.  Caplinger,  151  Ky.  749,  152 
S.  W.  947;  A'ance  v.  Village,  161  Mich. 
528,  126  N.  W.  978;  Waters  v.  Philadel- 
phia, 208  Pa.  189,  57  A.  523;  Brown  v. 
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Curran  (R.  I.),  S3  A.  oL";  Ccnlervillo 
r.  J  enter,  25  S.  D.  314,  12(3  N.  W.  il7o; 
Ft.  Worth  &  D.  C.  R.  Co.  v.  Avers  (Tex. 
Civ.),  149  S.  W.  lOGS. 
Record  of  user  unnecessary.  Wcllsvillo 
V.  Hallock,  139  N.  Y.  S.  9(51;  Southern 
B.  Co.  r.  Caplinger,  151  Ky.  749,  152  S. 
W.  9-17. 

1556-35  Southern  R.  Co.  v.  Pomona, 
144  Cal.  339,  77  P.  929;  P.  v.  Myring, 
144  Cal.  331,  77  P.  975;  Hartley  v.  Ver- 
million, 141  Cal.  339,  74  P.  9S7;  Hailev 
V.  Riley,  14  Ida.  481,  95  P.  6S6;  Dover 
v.  Brackenridge,  75  N.  J.  L.  204,  67  A. 
689.  And  see  In  re  Rutland,  70  Misc. 
82,  128  N.  Y.  S.  94. 

li27-36  Poole  v.  Lake  Forest,  238  Til. 
305,  87  N.  E.  320;  Johnson  r.  Robert- 
son, 136  la.  64,  135  N.  W.  383;  Driskill 
r.  Morehead,  147  Ky.  107,  143  S.  W. 
753;  Downing  r.  Benedict,  147  Kv.  8, 
143  S.  W.  756;  Smith  v.  Nof singer,  86 
Neb.  834,  126  N.  W.  659.  Bee  Ft.  Worth, 
etc.  R.  Co.  V.  Ayers  (Tex.  Civ.),  149 
S.  W.  1068.  See  also  Moragne  v.  Gads- 
den, 170  Ala.  124,  54  S.  518;  N.  Y.  €., 
etc.  R.  Co.  V.  Ryan,  71  Misc.  241,  129 
N.  Y.  S.  55. 

After  long  user,  burden  is  on  defendant 
to  show  use  only  permissive.  Magru- 
der  V.  Potter,  25  Kv.  L.  R.  1336,  77  S. 
W.  919;  Chenault  v'.  Gravitt,  27  Kv.  L. 
R.  403,  85  S.  W.  184;  Smoot  f.  Wain- 
scott,  28  Kv.  L.  R.  233,  89  S.  W.  176. 
127-37  Lieber  v.  P.,  33  Colo.  493,  81 
P.  270;  Downing  r.  Benedict,  147  Kv. 
8,  143  S.  W.  756.  See  U.  S.  v.  Rindge, 
208  Fed.  611. 

128-38  Attornev-General  v.  Co.,  143 
Ala.  291,  39  S.  303;  Cincinnati,  etc.  R. 
Co.  V.  Roseville,  76  O.  St.  lOS,  81  N. 
E.  178. 

128-39  Burks  v.  Ferriell,  26  Kv.  L. 
R.  33,  80  S.  W.  4S3;  Canton  Co.  r.'  Bal- 
timoie.  104  Md.  382,  65  A.  324;  Wil- 
liams r.  Hudson,  130  Wis.  297,  110  N. 
W.  239.  Comp.  International,  etc.  R. 
Co.  r.  'Cuneo,  47  Tex.  Civ.  622,  108  S. 
W.  714. 

Non-acquiescence. — In  re  Third  '  Ave., 
130  X.  Y.  S.  SO. 

Adverse  user  for  twenty  years,  conclu- 
sive  evidence.     Riverside   V.   R.   Co.,   74 
N.  .7.  L.  476,  66  A.  433. 
Estoppel  from  user, — Rav  v.  Nally,  28 
Kv.  L.  R.  421,  89  S.  W.  486. 
li28-40     Hcalev   v.  Atlanta,    125    Ga. 
736,   34    S.    E.    749;    Chapman   v.    Sault 
Ste.  M.,  146  Mich.  23,  109  N.  W.  33. 
Area    dedicated    must    be    ascertained 
from   user   and   acts   of  former   owner. 


Extension  of  user  does  not  enlarge 
area.  Victoria  v.  County  (Tex.),  128 
S.  W.  109.  Conditions  existing  when 
dedication  made,  determinative  of  ex- 
tent, though  subsequent  acts  of  author- 
ities may  be  regarded  as  bearing  upon 
original  intention.  Victoria  V.  County 
('iex.  Civ.),  115  S.  W.  67. 
Grading  street  and  putting  up  sign 
posts,  insudicient  to  prove  acquiescence 
of  owners.  Mitchell  v.  Denver,  33  Colo. 
37,  78  P.  686. 

128-41  Lieber  v.  P.,  33  Colo.  493, 
81   P.  270. 

The  rule  in  South  Carolina  "is  that  a 
prescriptive  right  arises  in  favor  of  the 
public  after  the  continuous  use  of  a 
road  for  20  years,  when  it  runs  through 
cultivated  land,  but  that,  when  it 
passes  over  uninclo&ed  wood  land,  it 
must  also  be  shown  that  the  iiser  was 
adverse.  State  v.  Sartor,  2  Strob.  60; 
State  r.  Flovd,  39  S.  C.  23,  17  S.  E. 
305;  State  v.  Tvler,  54  S.  C.  294,  32  S. 
E.  422;  Earle  r.  Poat,  63  S.  C.  439,  41 
S.  E.  525;  Kirby  v.  Railway,  63  S.  C. 
4^»4,  41  S.  E.  765;  State  v.  Toale.  74 
S.  C.  425,  54  S.  E.  608;  Comrs.  v.  Mfg 
Co.,  76  S.  C.  382,  57  S.  E.  201;  Mo- 
ragne r.  Railway,  77  S.  C.  437,  58  S.  E. 
150;  State  v.  Washington,  80  S.  C.  37C, 
61  S.  E.  896.  When,  however,  the  same 
person  is  owner,  both  of  the  arable  land 
and  the  wood  land,  and  the  public  has 
acquired  a  prescriptive  right  over  the 
cultivated  land,  this  is  a  circumstance 
to  be  considered  by  the  jury  in  deter- 
mining whether  the  use  of  the  road 
through  the  wood  land  was  adverse." 
S.   V.  Rodman,  86   S.   C.   154,   68   S.   E. 

010 

129-42     Poole  v.  Lake  Forest,  238  Til. 

303,  87  N.  E.  320;  Bethel  r.  Pruett.  215 
Til.  162,  74  N.  E.  Ill;  Gillespie  r.  Do- 
ling, 41  Ind.  App.  217,  83  N.  E.  72S 
(slight  variations,  immaterial);  Smith 
r.  Nof  singer,  86  Neb.  834,  126  N.  W. 
639;  Provident  Trust  Co.  v.  Spokane, 
63  Wash.  92,  114  P.  1030. 
Revocation  of  offer  of  dedication  ma^ 
be  shown  by  acts  inconsistent  with  use 
for  which  it  is  claimed  land  dedicated. 
IMvers  V.  Oceanside,  7  Cal.  App.  87,  93 
P.   686. 

130-44  Cincinnati,  etc.  R.  Co.  v. 
Roseville,  76  O.  St.  108,  81  N.  E.  178; 
Columbia,  etc.  R.  Co.  r.  Seattle.  33 
Wash.  313,  74  P.  670. 
Evidence  may  show  that  a  railroad 
dedicated  ]iart  of  its  right  of  way  as 
a    street.      Cleveland,    etc.    R.    Co.    v. 
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Christie.  17S  Tnd.  691,  100  X.  E.  299. 
130-45  SaA-annali  v.  S.  Supply  Co., 
I4U  Ga.  353,  78  S.  E.  906;  Sioux  City 
V.  R.  Co.,  129  la.  694,  106  N.  W.  183. 
See  Mayor,  etc.  v.  Supply  Co.,  140  Ga. 
353,  78  S,  E.  906,  48  L.  E.  A.  (N.  S.) 
469,  n. 

131-49  Myers  v.  Oceanside,  7  Cal. 
App.  87,  93  P.  686:  Phillips  v.  Stam- 
ford, 81  Conn.  403,  71  A.  361  (use  need 
not  be  extensive) ;  Poole  v.  Comrs.,  9 
Del.  Ch.  192,  SO  A.  683;  Vorhes  v.  Ack- 
ley,  127  la.  658,  103  N.  W.  998  (pre- 
sumption acceptance  is  of  all  land  ten- 
dered);  Louisville  v.  Tompkins  (Ky.), 
122  S.  W.  174  (conclusive  presump- 
tion); Eiley  v.  Buchanan,  116  Kv.  623, 
76  S.  W.  527,  63  L.  E.  A.  242;  Darling 
f.  Mayor,  73  N.  J.  Eq.  318,  67  A.  709 
(burden  of  proving  acceptance  upon 
citv  alleging  it) ;  Chapman  v.  Sault 
Ste.  M.,  146  Mich.  23,  109  N.  W.  53; 
Oliver  r.  Svnhorst,  58  Or.  582,  115  P. 
504,  af.  109  P.  762.  See  Ehodes  v. 
Perusse,  41  Can.  Sup.  264. 
Acceptance  of  dedication  by  city  held 
unnecessary.  Ealls  v.  Parish  (Tex. 
Civ.),  151  S.  W.  1089. 
Formal  acceptance  of  a  dedication  is 
not  necessary.  New  Orleans  v.  Land 
Co..  131  La.  1092,  60  S.  695. 
131-50  Poole  f.  Lake  Forest,  238 
Til.  305,  87  N.  E.  320;  Stacv  v.  Co., 
223  111.  546,  79  N.  E.  133;  City  of  Jack- 
son  f.  Laird,  99  Miss.  476,  55  S.  41. 
See  Xew  Orleans  f.  Land  Co.,  131  La. 
1092,  60  So.  695;  In  re  Bragaw  St.,  141 
N.  Y,  S.  987. 

132-51  Grand  Trunk  E.  Co.  v.  Tor- 
onto, 37  Can.  Sup.  210;  Delaware,  etc. 
R.  Co.  f.  Syracuse,  157  Fed.  700;  Ellis 
f.  City,  138  Ga.  ISl,  75  S.  E.  99;  Healev 
r.  Atlanta,  125  Ga.  736,  54  S.  E.  749; 
Davis  r.  S.,  9  Ga.  App.  430,  71  S.  E. 
603;  Chicago,  M.  &  St.  P.  E.  Co.  v. 
Chicago,  264  111.  24,  105  N.  E.  702;  P. 
V.  Johnson,  237  111.  237,  86  N.  E.  676; 
Gillespie    v.   Duling,   41    Ind.   App.    217, 

83  N.  E.  728;  Pittsburg,  etc.  E.  Co.  v. 
Warrum,  42  Ind.  App.  179,  82  N.  E.  934, 

84  N.  E.  356;  German  Bk.  v.  Brose,  32 
Ind.  App.  77,  69  N.  E.  300;  Southern 
R.  Co.  V.  Caplinger,  151  Ky.  749,  152 
S.  W.  947;  Vance  v.  Pewamo,  161  Mich. 
528,  126  N.  W.  978;  Benton  r.  St.  Louis, 
217  Mo.  687,  lis  S.  W.  418;  Butte  f. 
Mikosowitz,  39  Mont.  350,  102  P.  593; 
Eldridse  v.  Collins,  75  Neb.  65,  105  N. 
W.  1085;  Brandt  v.  Olson.  79  Neb.  612, 
113  N.  W.  151  (improvements  need  not 
be  shown);  Borough  v.  Polak,  76  N.  J. 


Eq.  212,  75  A.  753;  Comrs.  v.  E.  Co., 
74  N.  J.  L.  480,  65  A.  1035;  Oregon 
City  V.  E.  Co.,  44  Or.  165,  74  P.  924; 
C.  V.  Llewellyn,  14  Pa.  Super.  214; 
Watertown  v.  Troeh,  25  S.  D.  21,  125  N. 
W.  501  (user  only). 
See  Smith  v.  Steel  Co.  (Ala.),  62  S. 
766;  Drimmel  V.  Kansas  City  (Mo. 
App.),  168  S.  W.  280;  Doyle  v.  Chat- 
tanooga (Tenn.),  161  S.  W.  997.  See 
also  Zagarae  v.  New  Orleans,  128  La. 
388,  54  S.  916. 

User  by  public  without  official  action, 
not  enough.  Smith  v.  Smvthe,  197  N. 
Y.  457,  90  N.  E.  1121.  See  also  In  re 
Lawrence  St.,  136  N.  Y.  S.  845. 
Acceptance  of  land  for  highway  need 
nol  be  shown.  Sowadzki  v.  County,  36 
Utah  127,  104  P.  Ill,  statute. 
Proof  must  be  unequivocal  and  con- 
vincing. Vance  f.  Pewamo,  161  Mich. 
528,  126  N.  W.  978. 

132-53  Ehodes  v.  Perusse,  41  Can. 
Sup.  264  (acceptance  by  corporation 
need  not  be  shown  unless  dedication  is 
to  it) ;  Phillips  v.  Stamford,  81  Conn. 
408,  71  A.  361;  Penick  v.  Countv,  131 
Ga.  385,  62  S.  E.  300;  Miller  v.  Comrs., 
125  Ilk  App.  431;  Clarke  v.  Club,  44 
Ind.  App.  426,  88  N.  E.  100;  Strunk  V. 
Pritchett,  27  Ind.  App.  582,  61  N.  R 
973;  Eiley  v.  Buchanan,  116  Ky.  625, 
76  S.  W.  527,  63  L.  E.  A.  242;  Cassidy 
V.  Sullivan,  75  Neb.  847,  106  N.  W. 
1027;  Sanborn  i\  Amarillo,  42  Tex.  Civ, 
115,  93  S.  W.  473  (acceptance  by  pub 
lie  evidenced  by  individuals).  See 
Knox  V.  Eoehl,  153  Wis.  239,  140  N.  W. 
1121. 

Common  law  method  of  acceptance  suf- 
ficient, where  statute  not  complied  with. 
Arnold  v.  Orange,  73  N.  J.  Eq.  280,  66 
A.   1052. 

Necessity  for  acceptance. — Moore  v. 
Fowler,  58  Or.  292,  114  P.  472. 
Assu)ned  town  had  beginning  about 
time  plat  thereof  recorded,  although 
not  incorporated  until  long  thereafter. 
Exira  V.  ^Tiitted,  140  la.  576,  118  N. 
W.  917. 

No  definite  period  of  user  necessary. 
Palmer  r.  Chicago,  248  111.  201,  93  N. 
E.  765. 

Extent  of  user. — See  MciClenehan  v. 
.Tesup,  144  la.  352,  120  N.  W.  74. 
133-53  Penick  v.  County,  131  Ga. 
385,  62  S.  E.  300;  Mavor  v.  Johnson,  2 
Ga.  App.  378,  58  S.  E.  518;  Village  of 
Winthrop  Harbor  V.  Gurdes,  257  111. 
596,  101  N.  E.  199;  Chmielewicz  r.  R. 
Co.,    167    HI.    App.    383  J    Eaymond    v. 
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Wuliitn,  70  Kan.  o23,  70  T.  323;  Burks 
r.  Feniell,  2G  Ky.  L.  E.  35,  SO  S.  W. 
483;  Berrien  Springs  f.  Ferguson,  154 
Mich.  472,  lis  N.  \V.  262;  Cileasou  r. 
Stonehouse,  149  Mich.  611,  113  N.  W. 
315;  Twedell  v.  Citv  of  St.  Joseph,  167 
Mo.  547,  152  S.  W.  432;  Hemphill  v. 
City,  162  Mo.  App.  566,  142  S.  W.  817: 
St.  I-ouis,  etc.  R.  Co.  v.  Co.,  190  Mo. 
246,  88  S.  W.  634;  Sehoffer  v.  llarain, 
140  Mo.  App.  13,  124  S.  W.  569;  Ar- 
nold V.  Orange,  73  X.  J.  Eq.  280,  66  A. 
1052;  In  re  Bragaw  St.,  141  N.  Y.  S. 
987;  Wellsville  v.  JIallock,  139  N.  Y. 
S.  961 ;  La  Grange  v.  Brown  (Tex.  Civ.) 
161   S.  W.  8. 

Aud  see  Wade  v.  Cornelia,  136  Ga.  89, 
70  S.  E.  SSO;  Gable  v.  Cedar  Eapids, 
150  Iowa  108,  129  N.  W.  737;  Jeffuss  r. 
Greenville,  154  N.  C.  490,  70  S.  E.  919. 
Only  such  acts  as  tend  to  show  accept- 
ani'o  for  purpose  indicated  considered. 
Myers  v.  Oceanside,  7  Cal.  App.  87,  93 
P.   6S6. 

13:3-5-1:  Acceptance  of  some  of 
streets  tendered,  evidence  of  intention 
to  accept  others  as  needed.  Parriott 
r.  Hampton,  134  la.  157,  111  N.  W. 
440.  See  Miller  v.  Grandey,  45  Pa. 
Supei.  159. 

134-55  Venice  v.  Co.,  216  111.  345, 
75  X.  E.  105;  City  of  New  Orleans  r. 
Carrollton  Land  Co.,  131  La.  1092,  60 
S.  695;  Darling  r.  Mayor,  73  N.  J. 
Eq.  318,  67  A.  709;  Finucan  v.  Earns- 
den,  95  App.  Div.  626,  88  N.  Y.  S.  430; 
Palmer  r.  Co.,  115  App.  Div.  677,  101 
N.  Y.  S.  347;  Houston  v.  Finnigan  (Tex." 
Civ.),  85  S.  W.  470. 
See  Hall  r.  Citv  of  Clean,  82  Misc. 
300,  143  X.  Y.  S.  664;  In  re  Bragaw 
St.,  141  X.  Y.  S.  987;  Silverton  v. 
Brown,  63  Or.  418,  128  P.  45. 
134-56  Los  Angeles  v.  McCollum, 
156  Tal.  148,  103  P.  914;  Chicago,  M. 
&  St.  P.  E.  Co.  V.  Chicago,  264  111.  24, 
105  N.  E.  702;  Klein  v.  Eheinhardt, 
163  111.  App.  257;  Menoher  v.  Grairty, 
148  Ta.  695,  127  N.  W.  1087;  Hunter 
f.  Des  Moines.  144  la.  541,  123  X.  W. 
215  (resolution  sufficient  though  ordi- 
nance provided  acceptance  should  be 
thereby  onlv) ;  Burroughs  r.  Citv,  134 
la.  429,  109  X.  W.  876;  Cassidy  r. 
Sullivan,  75  Xeb.  847,  106  X.  W.  1027 
(acceptance  need  not  be  by  public  au- 
thorities, but  mav  be  bv  public  itself) ; 
Schmidt  r.  Spaeth  (X.  J.).  90  A.  1002; 
Atlantic  City  v.  Co.,  73  X.  J.  Eq.  721, 
70  A.  345  (writing  or  use  and  improve- 
ment of  property) ;   In  re  Bragaw  St., 


141  X.  Y.  S.  987;  Palmer  f.  Co.,  115 
App.  Div.  677,  101  X.  Y.  S.  347;  Still- 
man  v.  City,  129  X.  Y.  S.  515;  Eich- 
mond  r.  Co.,  102  Va.  165,  45  S.  E.  877; 
Wilson  r.  McConnell  (W.  Va.),  77  S.  E. 
540.  Cnvip.  Cincinnati  C.  Co.  v.  Rose- 
ville,  76  O.  St.  108,  81  N.  E.  178  (ac- 
ceptance by  city  must  be  shown  by  acts 
of  its  proper  olTicers  and  not  public 
user);  I^ynehburg  Co.  v.  Guill,  107  Va. 
86,  57  S.  E.  644  (must  appear  of 
record). 

Foniial  action  on  the  part  of  the  repre- 
sentatives of  the  public  having  author- 
ity over  highwavs.  Schmidt  v.  Si^aeth, 
S2  X.  J.  L.  575,  83  A.  242. 
135-57  Borough  v.  Polak,  76  X.  J. 
Eq.  212,  75  A.  753;  Watertowu  v. 
Troeh,  25  S.  D.  21,  125  X.  W.  501  (iu- 
.iuiiction). 

Pleadings  do  not  operate  as  acceptance 
of  tender.  Darling  v.  Mavor,  73  X.  J. 
Kq.  3iS,  67  A.  709. 

Proof  of  acceptance  must  be  unequi- 
vocal, clear,  satisfactorv.  P.  v.  John- 
t-on.  237  111.  237,  86  X.  E.  676. 
135-58  Pitcairn  v.  Chester,  135  Fed. 
5S7;  McKenzie  v.  Haines,  123  Wis.  557, 
102  N.  W.  33.  See  Casey  v.  Chicago, 
263  111.  147,  104  X.  E.  1025;  Iglehart 
i\  E.  Co.,  241  HI.  268,  89  X.  E.  431; 
Kelley  v.  Jones,  110  Me.  360,  86  A. 
252.  Camp.  Sanbon  v.  Amarillo,  42 
Tex.  Civ.  115,  93  S.  W.  473. 
An  ordinance  declaring  the  dedication 
vacated  negatives  acceptance.  Klein 
r.  Eeinhardt,  163  111.  App.  257. 
Mayor's  declarations,  not  relevant  if 
he  is  not  charged  with  duty  respecting 
street.  McClenehan  v,  Jesup,  144  la. 
352,  120  X.  W.  74. 

Building  permits,  not  admission  defend- 
ant had  interest  in  surface  of  street 
described  therein  when  issued  after 
easement  vested  in  city.  Butte  v.  Mi- 
kopowitz,  39  Mont.  350,  102  P.  593. 
Revocation  before  acceptance. — 'Iowa, 
etc.  E.  Co.  V.  Homan,  151  Iowa  404, 
131  X.  W.  878. 

Revocation  before  incorporation  of  vil- 
lage. Drucker  r.  Homo  Citv,  31  0. 
C.  C.  466. 

Non-compliance  with  statute.  Ricket- 
son  V.  Saranac  Lake,  73  Misc.  52,  130 
N.  Y.  S.  794. 
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145-1  Dunson  r.  Heun,  178  Ala.  152, 
59  S.  54;  Met.  Tr.  &  Sav.  Bk.  r.  Perry, 
259  111.  183,  102  N.  E.  218;   Tucker  v. 
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Glew    (la.),   139    N.   W.   565;    Spurlock 

v.   Spurlock,    149    Ky.    822,    149    S.    W. 

1131^;  Durkin  v.  Ward,  66  Or.  335,  133 

P.  345  {cit.  4  ExcYC.  OF  Ev.  145). 

The   contrary   obtains  in  the   case   of 

deeds  to  effect  a  voluntary  distribution. 

Thurston  v.  Tubbs,  257  111.  465,  100  N. 

E.  947. 

Intent  to  convey. — ^Los  Angeles  v.  Han- 

non,  159  Cal.  37,  112  P.  878. 

Existence  of  fraud. — Devlin  v.  Devlin, 

89  S.  C.  268,  71  S.  E.  966. 

145-2     See  Hill!?.  Nelras,  86  Ala.  442, 

5  S.  796;  Farrior  v.  Co.,  88  Ala.  275,  7 

5.  200;  Einstein  v.  Shouse,  24  Fla.  490, 
5  S.  380;  Watkins  v.  Nugen,  118  Ga. 
372,  45  S.  B.  262;  Stuart  v.  Dutton, 
39  111.  91;  Collins  v.  Cornwell,  131  Ind. 
20,  30  N.  E.  796;  Smith  v.  James,  131 
In.l.  131,  30  N.  E.  902;  S.  v.  Young, 
23  Minn.  551 ;  Smith  "V.  Williams,  38 
Miss.  48;  Wells  v.  Lamb,  19  Neb.  355, 
27  N.  W.  229;  Brown  v.  Westerfield, 
47  Neb.  399,  66  N.  W.  439,  53  Am.  St. 
532;  Keenan  v.  Keenan,  58  Hun  605, 
12  N.  Y.  S.  747;  Gaskill  v.  King,  34  N. 
0.  211,  221 ;  Koppelmann  v.  Koppel- 
mann,  94  Tex.  40,  57  S.  W.  570. 
Execution  as  used  in  a  statute  making 
acknowledgment  prima  facie  evidence 
of  execution  includes  both  signing  and 
delivery.  Tucker  v.  Helgren,  102  Minn. 
382,  113  N.  W.  912.  See  Little  v. 
Dodgo,  32  Ark.  453;  Clark  v.  Child,  66 
Cal.  87,  4  P.  1058.  Comp.  Young  v. 
Clarendon,  132  U.  S.  340.  But  see 
Nielson  v.  Schuckman,  53  Wis.  638,  11 
N.  W.  44. 

Burden  on  party  who  alleges  that  deed 
absolute  in  form  was  executed  for  tem- 
porary purposes.  Ivy  v.  Ivy  (Tex. 
Civ.),  128  S.  W.  682. 
Presumed  that  deed  was  executed  on 
day  of  its  date;  if  it  is  fair  on  its  face, 
mere  suggestion  of  fraud  or  falsity  does 
not  shift  burden  of  proof.  Nelson  v. 
Brown,  164  Ala.  397,  51  S.  360. 
Presumption  in  favor  of  validity  of 
deed  where  the  grantee  may  acquire 
title  to  land  if  that  depends  upon  place 
of  execution.     Rachels   v.  Co.,  95  Ark. 

6,  128  S.  W.  348. 

Existence  of  deed  sometimes  presumed 
though  no  writing  upon  which  presump- 
tion may  rest.  McCollum  r.  Home,  54 
Tex.  Civ.  348,  117  S.  W:  886. 
145-3  Buffington  r.  Thompson,  98  Ga. 
416,  25  S.  E.  516;  Stallings  v.  Newton, 
110  Ga.  875,  36  S.  E.  227.  See  Solt 
V.  Anderson,  67  Neb.  103,  93  N.  W.  205; 
Tiernan  v.  Fenimore,  17  0.  545. 


146-4  See  Landt  v.  McCullough,  130 
111.  App.  515  (verified  denial  neces- 
sary); Tucker  v.  Helgren,  102  Minn. 
382,  113  N.  W.  912;  Burk  V.  Pence, 
206  Mo.  315,  104  S.  W.  23. 
146-5  Hayes  v.  Martin,  97  Ark.  643, 
134  S.  W.  626;  Davis  v.  Judson,  159 
Cal.  121,  113  P.  147. 
146-6  Felton  r.  Brown,  102  Ark.  658, 
145  S.  W.  552;  Hellard  v.  Nance  (Ky.), 
114  S.  W.  277;  Merrill  v.  Bradley  (Tex. 
Civ.),  121  S.  W.  561;  Thompson  v. 
Schoner,  58  Wash.  642,  109  P.  116. 
Presumption  as  to  date  of  execution. 
S.  r.  Dana,  59  Wash.  30,  109  P.  191. 
146-8  See  Wilson  v.  Wilson,  82  Neb. 
562,  120  N.  W.  147. 

147-16  Vagueness  or  uncertainty  in 
description  does  not  render  deed  inad- 
missible unless  identification  is  impos- 
sible. Walker  v.  Lee,  51  Fla.  360,  40 
S.  881.  But  where  location  of  land  is 
impossible,  deed  is  inadmissible  even 
as  color  of  title.  Whitehead  v.  Pitts, 
127  Ga.  774,  56  S.  E.  1004. 
148-19  Defective  acknowledgment 
by  wife  not  cause  for  excluding  deed 
otherwise  in  proper  form  in  absence 
of  testimony  that  locus  was  separate 
property  or  homestead.  Colville  v. 
Colville  (Tex.  Civ.),  118  S.  W.  870. 
150-26  Burns  r.  U.  S.,  160  Fed.  631, 
87  C.  C.  A.  533  (absence  of  record  of 
eonvevance  of  land  bv  grantor) ;  Blount 
V.  Blount,  158  Ala.'  242,  48  S.  581; 
Zeitlow  V.  Zeitlow,  84  Kan.  713,  115  P. 
573. 

Evidence     sufficient.  —  Thompson     v. 
Schoner,  58  Wash.   642,  109  P.  116. 
151-27     Moore  v.  Riddle   (N.  J.),  87 
A.  227. 

151-28  Presumed  seal  was  attached 
to  oricinal.  Rule  r.  Richards  (Tex. 
Civ.),  149  S.  W.  1073. 
151-29  Blount  f.  Blount,  158  Ala. 
242,  43  S.  581;  Bentlev  v.  McCall,  119 
Ga.  530,  46  S.  E.  645;"  West  v.  Co.,  56 
Tex.  Civ.  341,  120  S.  W.  228;  William- 
son V.  Work,  33  Tex.  Civ.  369,  77  S. 
W.  266  (affidavit  sufficient).  See  Gann 
r.  Roberts,  32  Tex.  Civ.  561,  74  S.  W 
950.  But  see  Elliott  v.  Sheppard,  17fl 
Mo.  382,  78  S.  W.  627. 
Genuineness  of  signature  presumed 
from  acknowledgment,  attestation  and 
recordation,  and  burden  on  party  al- 
leging grantor's  incapacity  to  write  to 
show  that  latter  authorized  another  to 
write  his  signature.  Hansen  v.  Owens, 
132   Ga.  648,  64  S.  B.  SaO. 
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151-J50  Reputation  as  forger  of  land 
titles  competent  evidence  of  forgery. 
Loring  r.  Jackson,  43  Tex.  Civ.  300, 
95  S.V.  19. 

152-32  Le  Blanc  v.  Jackson  (Tex. 
Civ.),  161  S.  W.  60;  Surghenor  r.  Du- 
cey  (Tex.),  139  S.  W.  22;  Havward 
L.  Co.  r.  Bonner,  56  Tex.  'Civ.  208,  120 
S.  W.  577. 

Execution  of  a  deed  may  be  proved  by 
circumstantial  evidence.  Groesbeck  v. 
Wiest  (Tex.  Civ.),  157  S.  W.  258;  Cow- 
sert  r.  Schooler  (Mo.),  167  S.  W.  447; 
Schooler  v.  Schooler  (Mo.),  167  S.  W. 
4  J  4. 

Payment  of  taxes  on  land  claimed  to 
have  been  conveyed  by  husband  to  di- 
vorced wife  may  be  shown,  as  may  the 
reason  the  former  applied  for  reduc- 
tion of  alimony.  Watkins  v.  Watkins, 
39  Mont.  367,  i02  P.  860. 
152-33  Freeman  v.  Inst.  (Tex.  Civ.), 
128  S.  W.  629. 

Exec\;tion  of  deed  may  be  proved  by 
admissions.  Groesbeck  v.  Wiest  (Tex. 
Civ.),  157  S.  W.  258. 
But  where  deed  must  be  witnessed, 
grantor's  declarations  are  not  compe- 
tent primary  evidence  although  statute 
provides  that  execution  may  be  proved 
by  his  "testimony"  without  producing 
or  accounting  for  subscribing  wit- 
nesses. Sledge  V.  Singley,  139  Ala. 
346,  37  S.  98. 

152-3«  Ayer  v.  Dillard,  43  Fla.  179, 
33  S.  714  (deed  by  governor  and  sec- 
retarv  of  state) ;  Iguano  L.  &  M.  Co. 
V.  Jones,  65  W.  Va.  59,  64  S.  E.  640. 
152-37  Spears  v.  Weddington,  146 
Ky.  434,  142  S.  W.  679. 
152-41  Guardian's  deed  presumptive 
evidence  (under  statute)  of  regularity 
of  sale  but  not  of  existence  of  all  pre- 
requisities  to  valid  sale.  Teague  v. 
Swasey,  46  Tex.  Civ.  151,  102  S.  W. 
458. 

152-42     Winn  r.  Coggins,  53  Pla.  327, 
42    S.    897;    Castleman    r.    Phillipsburg 
Co.,  1   Tenn.  Ch.  App.  9. 
153-43     Mitchell  v.  Denver,   33  Colo. 
37,    78    P.    686    (tax   deed);    Kimmel    r. 
Meier,  106  111.  App.  251   (sheriff's  deed 
prima  facie  evidence). 
153-46     See    Tompkins    v.    Co.,    160 
Fed.  303,  87  C.  C.  A.  427. 
Indorsement    of    court's    approval    of 
der-d  dispenses  with  production  of  order 
of   court    approving   it.      Conley   i*.    Co. 
(Ky.),  113  S.  W.  504. 
154-49     Presumption  after  long  lapse 


of  time.     Tarvin  v.  Walker,  25  Ky.  L. 
R.  22 J 6,  SO  S.  W.  504. 
155-54     Greve  v.  Co.,  8  Cal.  App.  275, 
96  P.  904. 

155-57     Brannan  v.   Henry,   142   Ala. 
698,   39   S.   92. 

156-61  De  Nieff  v.  Howell,  138  Ga. 
248,  75  S.  K.  202;  McLauglilin  v.  Mc- 
Laughlin, 241  111.  366,  89  N.  E.  645; 
Francis  r.  Societ}',  149  la.  158,  126  N. 
W.  1027;  Collins  v.  Committee,  140 
Ky.  510,  131  S.  W.  262;  McDermeitt 
V.  Keesler,  240  Mo.  278,  144  S.  W.  41-1; 
Hacker  v.  Hoover,  89  Neb.  317,  131  X. 
W.  734;  West  v.  West,  84  Neb.  169,  120 
N.  W.  925;  Caddell  v.  Caddell  (Tex. 
Civ.),  131  S.  W.  432.  See  also  Magaw 
V.  Huntley,  36  App.  Cas.  (D.  C.)  26; 
Fish  r.  Poorman,  85  Kan.  237,  116  P. 
898;  McGuire  r,  Arnett,  143  Ky.  802, 
137  S.  W.  508.  See  "Insanity,''  infra, 
4C2-57.  Contra  where  grantee  stands 
in  confidential  relation.  Iloeb  f.  Mas- 
chinot,  1-10  Ky.  330,  131  S.  W.  23. 
Evidence  insufficient  to  show  compe- 
tency of  grantor.  Hays  v.  Dillard 
(Ala.),  57  S.  695;  Davis  v.  Davis,  29 
S.  D.  420,  137  N.  W.  283. 
Time  of  incapacity. — Brown  v.  Brown, 
209  Mass.  388,  95  N.  E.  796. 
Effect  of  age. — Howard  v.  Howard,  112 
Ya.  566,  72  S.  E.  133. 
Degree  of  capacity. — Wampler  v.  Har- 
rell,  112  Va.  635,  72  S.  E.  135. 
Nature  of  evidence. — Du  Bose  f.  Kell, 
90  S.  C.  196,  71  S.  E.  371. 
156-63  Bolster  v.  Lambert,  67  Ore. 
134,  135  P.  325.  But  the  son's  giving 
a  mortgage  to  father  on  premises  de- 
scribed by  deed  rebuts  presumption. 
Hess  /?.  Stockard,  99  Minn.  504,  109  N. 
W.  1113. 

Deed  in  chain  of  title  signed  by  one 
Chrast  and  "Fannie"  Chrast,  certified 
in  acknowledgment  to  be  his  wife,  is 
admissible  as  deed  of  his  wife 
"Frances"  Chrast  without  showing 
identity  of  "Fannie"  with  "Fran- 
ces." Chrast  v.  O'Connor,  41  Wash. 
360,  83  P.  238. 

157-69  Parol  evidence  competent  to 
show  descri])tion  of  grantees  as  hus- 
band and  wife  is  untrue.  Hubatka  r. 
Meyerhofer,  79  N.  J.  L.  264,  75  A.  451. 
157-70  Bouvier-Iaeger  Coal  Co.  v. 
Svpher,  186  Fed.  644;  Farr  v.  Chamb- 
less,  175  Ala.  659,  57  S.  458;  Hill  '•. 
Kreiger,  250  111.  408,  95  N.  E.  4fi.C; 
Riegel  r.  Riegel,  243  111.  626,  90  N.  E. 
1108;  Pethtel  V.  Pethtel,  45  Ind.  App. 
664,    90    N.    E.    102;    Terry    v.    Glover, 
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235  Mo.  544,  139  S.  W.  337;  O'Brien 
V.  O'Brien,  19  X.  D.  713,  123  X.  W.  307. 
And  see  Maxwell  v.  Maxwell,  9S  Ark. 
486,  136  S.  W.  172;  Sifford  v.  Cutler, 
24S  HI.  340,  94  X.  E.  156;  Cassidv  v. 
Holland,  27  S.  D.  287,  130  X.  W(.  771. 
Evidence  sufficient. — Price  v.  Hagle 
(Mich.),  137  X.  W.  253. 
Merely  giving  a  deed  to  a  stranger 
with  an  injiinctiou  to  keep  it,  does 
not  authorize  him  to  deliver  it  to  the 
irrantoe.  Culver  r.  Carroll,  175  Ala. 
^60,  57  S.  767. 

Delivery  a  mixed  question  of  law  and 
fa<'t  to  be  determined  from  a  consid- 
eration of  the  words  and  acts  of  the 
parties  in  connection  with  the  circum- 
stances surror.nding  the  transaction. 
Johnston  r.  Kramer,  203  Fed.  733; 
Weigand  v.  Eutschke,  253  111.  260,  97 
X.  E.  641. 

Presumption. — Bouvier-Iaeger  Coal  Co. 
r.  Sypher,  186  Fed.  644. 
Execution  of  second  deed.  —  King  v. 
Slater,  96  Ark.  589,  133  S.  W.  173. 
157-71  May  be  shown  by  parol. 
Shute  r.  Shute,  82  S.  C.  264,  64  S.  E. 
145;  In  re  Braley's  Est.,  85  Yt.  351,  82 
A.  0.  See  Graham  v.  Suddeth,  97  Ark. 
283,  133  S.  W.  1033;  Cumberland,  etc. 
Co.  V.  Mt.  Vernon,  176  Ind.  177,  94  X. 
E.  714;  X^oble  v.  Xoble,  151  la.  698, 
130  X.  W.  114;  Hild  v.  Hild,  129  la. 
649,  106  X.  W.  159;  Petticrew  v.  Green- 
shields,  61  Wash.  614,  112  P.  749. 
Time  of  delivery. — Shoemaker  v.  Chap- 
man, etc.  Co.,  112  Va.  612,  72  S.  E. 
121. 

Voluntary  settlement  presumption  of 
delivery. — In  such  cases  the  presump- 
tion in  favor  of  the  delivery  of  deeds 
is  greater  than  in  ordinary  cases  of 
bargain  and  sale.  Linn  r.  Linn,  261 
111.  606,  104  X^.  E.  229;  Lines  r.  Willev, 
253  111.  440,  97  X^.  E.  843;  Weigand  r. 
Eutschke,  253  111.  260,  97  X.  E.  641; 
Cowsert  v.  Schooler  (Mo.),  167  S.  W. 
447;  Schooler  v.  Schooler  (Mo.),  167 
S.  W.  444. 

157-72  Stiles  r.  Breed,  151  la.  86, 
130  X.  W.  376. 

158-73  Smith  v.  Moore,  149  N.  €. 
1S3,  62  S.  E.  892.  See  McCune  r. 
Goodwillie,  204  Mo.  306,  102  S.  W.  997. 
158-74  Morrison  r.  Fletcher,  119  Kv. 
488,  84  S.  W.  548;  Gusgenheimer  r. 
Lockridge,  39  W.  Va.  457^  19  S.  E.  874. 
See  Sheehy  i".  Scott,  128  la.  551,  104 
N.  W.  1139;  Rennebaum  r.  Rennebaum, 
78  N.  J.  Eq.  427,  79  A.  309;   Stonehill 


V.  Hastings,  202  X".  Y.  115,  94  X.  E, 
1068. 

158-75  Morton  v.  Morton,  82  Ark. 
492,  102  S.  W.  213;  Fisher  v.  Fisher 
(Cal.  App.),  137  P.  1094;  Thompson  v. 
McKenna,  22  Cal.  App.  129,  133  P.  512; 
Drinkwater  v.  Hollar,  6  Cal.  App.  11?' 
91  P.  664;  Central  Tr.  -Co.  v.  Stoddard, 
4  Cal.  App.  647,  88  P.  806;  Walker  v. 
Warner,  31  App.  Cas.  (D.  C.)  76; 
Kaaihue  r.  Crabbe,  3  Haw.  768;  Lines 
V.  Willey,  253  111.  440,  97  X.  E.  843; 
In  re  Brigham's  Est.,  144  la.  71,  120 
X.  W.  1054;  X'owlen  v.  X'owlen,  122 
la.    541,   98    X.    W.    383;    Hild    v.   Hild, 

129  la.  649,  106  X\  W.  159;  Fish  v. 
Poorman,  85  Kan.  237,  116  P.  898;  Pitt- 
mon  V.  Flowers,  131  Ky.  804,  115  S.  W. 
786;  Wilbur  v.  Grover,  140  Mich.  187, 
103  X^.  W.  583;  Tucker  r.  Helgren,  102 
Minn.  382,  113  X.  W.  912;  Wilson  v. 
Wilson,  85  X^'eb.  167,  122  X^.  W.  856; 
Leonard  v.  Fleming,  13  X.  D.  629,  102 
X.    W.    308;    Pierson    v.   Fisher,    48    Or. 

223,  So  P.  621;  Irvin  r.  Johnson,  56  Tex 
Civ.  492,  120  S.  W.  10S5;  Jackson  v. 
Lamar,  58  Wash.  383,  108  P.  946; 
Chase  v.  Woodruff,  133  Wis.  555,  113  N. 
W.  973. 

See  Brock  v.  Stines.  258  111.  346,  101 
X.  E.  585;  Hild  V.  Hild,  129  la.  649, 
106  X^.  W.  159. 

Deed  blank  as  to  grantee. — Clemmons 
V.  McGeer,  63  Wash.  446,  115  P.  1081. 
Offer  of  deed  at  trial  raises  presump- 
tion of  delivery.  Phillips  V.  Menotti 
(Cal.),  139  P.   796. 

159-76  Contra  if  agent  was  grantor 
and  paper  had  not  been  recorded 
though  found  among  grantee's  papers 
after  grantor's  death.  Smith  r.  Moore, 
149  X.  C.  l'<5,  62  S.  E.  892. 
Delivery  through  third  person. — Terrv 
V.  Glover,  235  Mo.  544,  139  S.  W.  337. 
And  see  In  re  Bell's  Est.,  150  la.  725, 

130  X.  W.  798. 

159-77     Tipton    v.    Tipton,    55    Tex. 

("iv.  192,  118  S.  W.  842. 

139-78     Potter   r.  Barringer,   236   111. 

224,  86  X.  E.  233;  In  re  Brigham's 
Est.,  144  la.  71,  120  X^  W.  1054;  Mc- 
Allister r.  Richardson  (Miss.),  60  S. 
570;  Pierson  r.  Fisher,  48  Or.  223,  85 
P.  621.  See  vol.  4,  p.  250,  n.  23. 
159-80  Wilson  v.  Wilson,  S3  Xeb. 
562,  120  X.  W.  147  (unacknowledged 
deed  of  decedent  proved  by  subscrib- 
inir  witness). 

160-S1  Drinkwater  r.  Hollar,  6  Cal. 
App.  117.  91  P.  664;  Doe  r.  Roe  (Del.), 
81    A.   47;    Elliott    v.   Murray,   225   Dl. 
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107,  80  N.  E.  77;  Fogarty  v.  Stange, 
72  Misc.  225,  129  N.  Y.  S.  610;  Devliu 
r.  D.nlin,  Sf)  S.  C.  268,  71  S.  E.  966. 
leCKSU  Central  Tr.  Co.  v.  Stoddard, 
4  Cal.  App.  647,  88  P.  806  (when  riglits 
of  third  persons  liave  intervened); 
Walker  r.  Warner,  31  App,  Cas.  (D.  C. 
76;  Potter  v.  Barringer,  236  111.  224, 
86  N.  E.  233;  Blake  v.  Ogden,  223  111. 
204,  79  N.  E.  68;  In  re  Brigham's  Est., 
144  Ta.  71,  120  N.  W.  1054;  Jackson  v. 
Lamar,  58  Wash.  383,  108  P.  946.  See 
Konser  v.  Konser,  219  111.  466,  76  N. 
E.  846  (evidence  suHicient  to  rebut); 
Hild  v.  Hild,  129  la.  649,  106  N.  W. 
159;  Cameron  v.  Grav,  202  Pa.  566, 
52  A.  332. 

Circumstances  rebutting  presumption. 
Foirartv  r.  Stange,  72  Misc.  225,  129 
N.^Y.  S.  610. 

In  absence  of  claim  of  fraud  the  evi- 
dence, while  it  should  be  clear  and 
satisfactory,  need  not  establish  abso- 
lute non-delivery  beyond  all  reasonable 
controversy.  Chase  v.  Woodruff,  133 
Wis.  555,  113  N.  W.  973. 
Wrongful  conduct  of  grantee  not  pre- 
sumed. Wilson  V.  Wilson,  85  Neb.  167, 
122  N.  W.  856. 

161-83  Comp.  Clark  v.  Clark,  56  Or. 
218,  107  P.  23. 

Grantee's  failure  to  record  deed  does 
not  overcome  presumption.  In  re  Brig- 
hain's  Est.,  144  la.  71,  120  N,  W,  1054. 
161-84  Hearn  v.  Burn  ell,  110  Md. 
458,  72  A.  906;  McGuire  v.  Clark,  85 
Xeb.  102,  122  N.  W.  675;  Smith  v. 
Moor-,  149  N.  C.  1S5,  62  S,  E.  892; 
Rountree  v.  Rountree,  85  S.  C.  383,  67 
S.  E.  471.  But  see  Henry  v.  Henry, 
215  111.  205,  74  N.  E.  126;  and  infra, 
166-99   and   16S-1. 

Further  in  support  of  text,  see  Wagner 
V.  Kirchberg,  IGO  Mich.  411,  131  N.  W. 
1114;  Cassidv  v.  Holland,  27  S.  D.  287, 
130  N.  W.  771. 

Not  conclusive. — Cribbs  v.  Walker,  74 
Ark.  104,  85  S.  W.  244. 
Deed  found  amongst  dead  grantor's 
papers  presumed  not  to  have  been  de- 
livered. Shelter  r.  Stewart,  133  la. 
320,  107  N.  W.  310,  110  N.  W.  582. 
Deed  not  recorded  until  after  his  death. 
"From  the  time  of  the  death  of  his 
wife  he  continued  to  occupy,  pay  taxes 
on,  assert  ownership  of  and  retain  con- 
trol over  the  premises  up  to  the  time 
of  his  death,  making  final  disposition 
of  it  in  his  last  will.  When  his  wife 
died,  their  two  children  were  of  age, 
married,  and  had  homes  of  their  own. 


It  is  claimed  that  he  was  unfriendly 
with  them,  which  is  denied.  His  will 
indicates  a  A'ery  unkindly  feeling.  This 
was  a  pure  question  of  fact.  We  think 
that  whether  he  occupied  the  premises 
in  recognition  of,  or  hostile  to,  the  title 
of  his  children,  was  for  the  jury  to 
decide  from  the  conflicting  testimony, 
under  proper  instructions."  Tyler  t. 
Wright  (Mich.),  137  N.  W.  212. 
162-85  Hill  V.  Kreiger,  250  111.  408, 
9-^  N.  E.  468;  Cribbs  w.  Walker,  74  Ark. 
104,  cS5  S.  W.  244.  See  Ward  v.  Conk- 
lin,  232  111.  553,  S3  N.  E.  1058. 
Grantor's  possession  mav  be  explained. 
Good  V.  Williams,  81  Kan.  388,  105  P. 
433. 

Voluntary  settlements.^The  intention 
of  the  grantor  to  have  the  title  vest 
immediately  in  the  grantee  is  regarded 
as  more  important  in  voluntary  set- 
tlements than  the  manual  possession  of 
the  deed,  and  the  retention  of  the  deed 
by  the  grantor  is  not  conclusive  against 
its  validity  if  there  are  no  other  cir- 
cumstances showing  that  the  grantor 
did  not  intend  to  be  absolute.  Weig- 
and  17.  Rutschke,  253  111.  260,  97  N.  E. 
641. 

163-90  Gernon  r.  Sisson,  21  Cal. 
App.  123,  131  P.  85;  Long  r.  McHenry, 
45  Pa.  Super.  530;  Glade  C.  M.  Co.  v. 
Harris,  65  W.  Va.  152,  63  S.  E.  873, 
See  Boye  v.  Andrews,  10  Cal.  App. 
494,  102  P.  551,  and  vol.  4,  p.  250,  n. 
23. 

164-91  Cbilds  V.  Williams,  212  Fed. 
151  (C.  C.  A.);  Russell  r.  May,  77 
Ark.  89,  90  S.  W.  617;  Bowman  v. 
Owens,  133  Ga.  49,  65  S.  E.  156;  Buck 
V.  Garber,  261  111.  378,  103  N.  E.  1059'; 
Hathaway  r.  Cook,  258  111.  92,  101  N.  E. 
227;  Hill  r.  Kreiger,  250  111.  408,  95  N. 
E.  468;  Ackman  r.  Potter,  239  HI.  578. 
88  N.  E.  231 ;  Abrams  r.  Beale,  224  111. 
496,  79  N,  E.  671 ;  Blake  r.  Ogden,  223 
111.  204.  79  N.  E.  68;  Calkins  r.  Calkins, 
220  111.  Ill,  77  N.  E.  102;  Townsend 
r.  Millican  (Ind.  App.),  101  N.  E.  112; 
Firemen's  Ins.  Co.  v.  Dunn,  22  Ind. 
App.  332,  53  N.  E.  251 ;  Burch  v.  Nich- 
olson (Ta.),  137  N.  W.  1066;  Webb  v 
Webb.  130  la.  457,  104  N.  W.  438; 
Davis  r.  Hall,  128  Ta.  "647,  105  N.  W. 
122;  McCrum  r.  McCrum,  127  Ta.  540, 
103  N.  W.  771;  Ceilings  r.  Collings,  29 
Kv.  L.  R.  51,  92  S.  W.  577;  Morrison 
r' Fletcher,  119  Ky.  488,  84  S.  W.  548; 
Hartman  t\  Thompson,  104  Md.  389, 
65  A.  117;  Dayton  v.  Stewart,  99  Md. 
643,  59  A.   281;   Draper  v.  Brown,  15? 
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Mich.  120,  117  N.  W.  213;  Derry  v. 
Fielder,  216  Mo.  176,  115  S.  W.  412; 
McCune  v.  Goodwillie,  204  Mo.  306,  102 
S.  W.  997;  Peters  v.  Berkemeier,  184 
Mo.  393,  83  S.  W.  747  (if  recorded  at 
instance  of  e^rantor) ;  Ford  v.  Gale,  155 
App;  Div.  675,  140  N.  Y.  S.  541; 
Smith  wick  v.  Moore,  145  N.  C.  110,  58 
S.  E.  908;  Wetherington  r.  Williams, 
134  N.  C.  276,  46  S.  E..  728;  Sparkman 
V.  Jones,  81  S.  C.  453,  62  S.  E.  870  (de- 
livery to  recording  officer) ;  Williams  r. 
Neill  (Tex.  Civ.),  152  S.  W.  693;  Mor- 
gan t\  Morgan,  82  Vt.  243,  73  A.  24; 
Smith  V.  Smith,  116  Wis.  570,  93  N.  W. 
452.  See  Hildebrand  v.  Willig,  64  N. 
J.  Eq.  249,  53  A.  1035;  Buchanan  v. 
Clark,  164  N.  C.  56,  80  S.  E.  424,  and 
infra,  "Delivery,"  p.  255,  n.  37  and 
supplement  thereto. 

Possession  by  grantee  under  a  recorded 
deed  raises  presumption.  Little  v.  Lit- 
tle, 23  Colo.  App.  518,  130  P.  1022. 
Rebuttable. — Clark  v.  Harper,  215  111. 
24,  74  N.  E.  61;  Wilenou  v.  Handlon, 
207  111.  104,  69  N.  E.  892, 
165-92  Stephens  v.  Stephens,  108 
Ark.  53,  156  S.  W.  837;  Allen  v.  Al- 
len, 157  III.  App.  362;  Burch  r.  Nichol- 
son (la.),  137  N.  W.  1066;  Fitzgerald 
V.  Tvedt,  142  la.  40,  120  N.  W.  465; 
Davis  r.  Hall,  128  la.  647,  105  N.  W. 
122;  Atkins  i\  Co.  (Ky.),  124  S.  W.  879 
(lodging  deed  for  record  equivalent  to 
recordation  if  delay  in  recording  not 
result  of  action  by  grantor).  But  sec 
Firemen's  F.  Ins.  'Co.  v.  Dunn,  22  Ind. 
App.  332,  53  N.  E.  "251;  Cameron  v. 
Gray,  202  Pa.  566,  52  A.  132;  Smith  v. 
Smith,  116  Wis.  570,  93  N.  W.  452. 
Continuance  in  possession  tends  to  re- 
but presumption.  Wilenou  v.  Handlon, 
supra. 

166-93  Morehead  r.  Allen,  131  Ga. 
807,  63  S.  E.  507;  Hoyt  v.  Northrup, 
256  111.  604,  100  N.  E.  164;  Abrams  v. 
Beale,  224  111.  496,  79  N.  E.  671;  Baker 
r.  Hall,  214  111.  364,  73  N.  E.  351; 
Chambers  v.  Chambers,  227  Mo.  262, 
127  S.  W.  86;  Nelson  i\  AVickham, 
86  Neb.  46,  124  N.  W.  908;  Stonehill 
V.  Hastings,  135  App.  Div.  48,  119  N. 
Y.  S.  897.  See  Stephens  v.  Stephens, 
ins  Ark.  53,  156  S.  W.  837. 
166-96  Bove  v.  Andrews,  10  Cal. 
App.  494,  102  P.  551  (deed,  after  de- 
livery to  grantee,  was  returned  to 
grantor  and  by  latter  delivered  to  his 
executor  with  directions  to  record  after 
grantor's  death,  which  was  done); 
Creighton  v,  'Roe,  218  III.  619,  75  N.  E. 


1073;  Collins  v.  Smith,  144  la.  200,  122 
N.  W.  839.  But  see  Abrams  v.  Beale, 
224  111.  496,  79  N.  E.  671;  Konser  v. 
Konser,  219  111.  4G6,  76  N.  E.  846. 
Suspicious  circumstances  in  connection 
with  recordation  may  overcome  its  ef- 
fect, Engelke  r.  Engelke,  84  Neb.  134, 
120  N.  W.  1019. 

167-97  Coulson  r.  Scott,  167  Ala. 
606,  52  S.  436;  Kirby  r.  Kirby,  236  111. 
255,  86  N.  E.  259;  McGuire  v.  Clark,  S5 
Neb.  102,  122  N.  W.  675. 
Recording  contrary  to  grantor's  in- 
structions and  subsequent  to  delivery 
to  grantee  by  officer,  ineffectual.  Mor- 
gan r.  Morgan,  82  Vt.  243,  73  A.  24. 
167-98  Abrams  v.  Beale,  224  111. 
496,  79  N.  E.  671;  Creighton  v.  Eoe, 
supra.  Comp.  Wilcox  v.  Drought,  71 
App.  Div.  402,  75  N.  Y.  S.  960;  Stone- 
hill  V.  Hastings,  135  App.  Div.  48,  119 
N.  Y.  S.  897. 

Does  not  establish  delivery  if  grantee 
uninformed  as  to  execution  and  record- 
ing. Gillen  i\  Gillen,  238  111.  218,  87 
N.   E.   388. 

167-99  Thurston  r.  Tubbs,  257  111. 
465,  100  N.  E.  947;  Eiegel  v.  Eiegel, 
243  111.  626,  90  N.  E.  1108;  Coleman  v. 
Coleman,  216  111.  261,  74  N.  E.  701; 
McCord  r.  Bright,  44  Ind.  App.  275, 
87  N.  E.  654.  See  Wilenou  f.  Hand- 
lon, 207  111.  104,  63  N.  E.  892;  Hill  r. 
Kreiger,  250  111.  40^,  95  N.  E.  468. 
Where  deed  is  voluntary  conveyance 
presumptions  of  delivery  are  much 
stronger,  even  though  grantee  be  an 
adult.  Henry  v.  Henry,  215  111.  205, 
74  N.  E.  126.  See  also  Baker  r.  Hall, 
supra;  Kirkwood  r.  Smith,  212  111.  395, 
72   N.   E.   427. 

168-1  Abrams  t\  Beale,  224  111.  496, 
79  N.  E.  671.  See  Morehead  l:  Allen, 
131  Ga.  807,  63  S.  E.  507. 
168-3  Flvnn  r.  Flynn,  17  Ida.  147, 
104  P.  1030;  Ackman  r.  Potter,  239  111. 
578,  88  N.  E.  231;  Fitzgerald  v.  Tvedt, 
142  la.  40,  120  N.  W.  465;  Chambers  r. 
Chambers,  227  Mo.  262,  127  S.  W.  86; 
Bates  r.  Winters,  138  Wis.  673,  120  N. 
W.  498.  See  Rieg^l  r.  Eiegel,  243  111. 
626,  90  N.  E.  1108;  Chastek  v.  Souba, 
93  Minn.  418,  101  N.  W.  618. 
169-4  Flvnn  v.  Flynn,  17  Ida.  147, 
104  P.  1030;  Longsr.  McHenry,  45  Pa. 
Super.  530. 

Quantum   of  evidence. — Fish    r.    Poor- 
mnn,    85   Kan.   237.    116   P.    898. 
169-5     Napier  r.  Elliott,  152  Ala.  248, 
44    S.    552;    Zeithlow    v.    Zeithlow,    84 
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Kan.  713,  IM  P.  573;  Poty  i".  Barker, 
78  Kan.  03l),  97  P.  91)4.  See  Stevens 
f.  llaile  (Tex.  Civ.),  162  S.  W.  1025. 
Non-delivery  of  other  deeds  covering 
all  otluT  lands  of  grantor  and  executed 
conteniporanoously  with  plaintitl's 
deed,  may  be  shown  in  connection  witii 
advice  given  grantor  as  to  effect  oi" 
making  and  recording  them.  Napier  /". 
Elliott,  1()2  Ala.  120,  50  S.  148. 
169-6  Napier  r.  Elliott,  152  Ala.  248, 
44  S.  5o2;  Brown  r.  North,  141  la.  391). 
119  N.  W.  029 J  Terrv  r.  Glover,  235 
Mo.  544,  139  S.  W.  337;  Felt  v.  Felt, 
155  Mich.  237,  118  N.  W.  953;  O'Brien 
V.  O'Brien,  19  N.  D.  713,  125  N.  W. 
307.  See  also  Patterson  v.  Patterson, 
251  111.  153,  93  N.  E.  1051. 
169-7  Walker  v.  Warner,  31  App.  Cas. 
(D,  C.)  76,  destruction  of  will  in  favor 
of  grantee  previous  to  execution  of 
deed. 

170-9  Contra  as  to  declarations  made 
vears  afterwards.  Napier  r.  Elliott, 
1C2  Ala.  129,  50  S.  148.  See  Baker  v. 
Balver,  9  Cal.  App.  737,  100  P.  892. 
170-11  Chambers  v.  Chambers,  227 
:\ro.  2(i2,  127  S.  W.  86;  Clark  v.  Clark, 
56  Or.  218,  107  P.  23. 
Cannot  testify  to  secret  intent  not  to 
deliver,  at  variance  with  his  acts.  Wil- 
bur v.  Grover,  140  Mich.  187,  103  N. 
W.  583. 

170-13     Cartright  f.  Cartright,  70  W. 
Va.  5)7,  74  S.  E.  655. 
170-14     Cribbs    v.    Walker,    74    Ark. 
104,  85  S.  W.  244;   Chambers  r.  Cham- 
bers, 227  Mo.  262,  127  S.  W.  86;  Ward 
1-.  Ward,  86  Neb.  744,  126  N.  W.  305. 
171-16     Bove    V.    Andrews,     10     Cal. 
App.  494,  102  P.  551;  Goodman  v.  Grif- 
fith, 238  Mo.  706,  142  S.  W.  259. 
171-17     Sec   Wilbur     f.    Grover,    140 
Mich.  187,  103  N.  W.  583;  Roup  v.  Roup, 
136  ^rich.  385,  99  N.  W.  389. 
171-18     Potter   v.  Barringer,   236  111. 
224,  86  N.  E.  233,  weight  of  grantor's 
declarations. 

172-20  Grantee's  statements  on  re- 
ceiving deed,  though  grantor  not  pres- 
ent, admissible  as  verbal  acts.  Ren- 
shaw  V.  Dignan,  128  la.  722,  105  N.  W. 
209. 

172-21  Chew  v.  Jackson,  45  Tex. 
Civ.  Qr,a,  102  S.  W.  427.  See  Russell  v. 
:Mitchell,  223  111.  438,  79  N.  E.  141. 
Testimony  to  the  best  of  witness'  belief 
is  ioinpetent.  Brinklev  r.  Bell,  131  Ga. 
226,  62  S.  E.  67. 

Witness  may  deny  delivery  where  he 
has  burden  of  establishing  such   nega- 


tive fact.  Renshaw  v.  Dignan,  128  la. 
722,  105  N.  W.  209.  See  Brooks  v. 
Sioux  City,  114  la.  641,  87  N.  W.  682. 
172-22  Walker  v.  Warner,  31  App. 
Cas.  (D.  C.)  76  (but  subsequent  con- 
duct is  not  basis  for  an  inference  as  to 
parties'  prior  intent);  Morehead  v.  Al- 
len, 131  Ga.  807,  63  S.  E.  507;  Scar- 
borough r.  Holder,  127  Ga.  256,  56  S.  E. 
293;  Gillen  v.  Gillen,  238  111.  218,  87 
N.  E.  388  (.ioint  conveyance  and  di- 
vision of  purchase  money);  Phelps  v. 
Pratt,  225  111.  85,  80  N.  E.  69,  9  L. 
R.  A.  (N.  S.)  945;  Nelson  r.  Wickham, 
86  Neb.  46,  124  N.  W.  908;  Clark  v. 
Clark,  56  Or.  218,  107  P.  23. 
See  Merki  v.  Merki,  113  111.  App.  518, 
only  admissible  where  delivery  doubt- 
ful! 

Alleged  delivery  may  be  rebutted  by 
evidence  that  on  day  of  grantor's  <leath 
the  alleged  grantee  was  seen  to  take 
bundle  of  papers  from  decedent's  trunk. 
Napier  r.  Elliott,  152  Ala.  248,  44  S. 
552. 

Acts  of  third  parties  cannot  be  proved. 
Na])icr  r.  Elliott,  162  Ala.  129,  50  S. 
148;  Draper  r.  Brown,  153  Mich.  120, 
117  N.  W.  213. 

172-24  Grantor's  enjoyment  of  the 
property  during  life  may  be  accounteil 
for.  Walker  v.  Warner,  31  App.  Cas. 
(D.   C.)    76. 

173-25  Daughdrill  v.  Lockhart  (Ala.), 
61  S.  802;  Eaton  v.  Wilkins,  163  Cal. 
742,  127  P.  71;  Daneri  r.  Gazzola,  2  Cal. 
App.  351,  83  P.  455;  McBrayer  r.  Walk- 
er, 122  Ga.  245,  50  S.  E.  95;  Calligan  r. 
Calligan,  259  111.  52,  102  N.  E.  247; 
Kimball  v.  Citv,  253  111.  105,  97  N.  E. 
257;  Redmond  v.  Cass,  226  111.  120,  SO 
N.  E.  70S;  In  re  Brigham's  Est.,  144 
la.  71,  120  N.  W.  1054  (regardless  of 
time  it  was  recorded) ;  Crabtree  v.  Crab- 
tree,  136  la.  430,  113  N.  W.  923;  Miller 
V.  Peter,  158  iNFich.  336,  122  N.  W. 
780;  Ford  V.  Gale,  155  App.  Div.  675, 
140  N.  Y.  S.  541;  Hall  v.  Kane,  122 
N.  Y.  S.  967;  Hall  v.  Conklin,  133 
App.  Div.  450,  122  N.  Y,  S.  967;  For- 
tune r.  Hunt,  149  N.  C.  358,  63  S.  E. 
82;  Leonard  r.  Fleming,  13  N.  D.  629, 
102  N.  W.  308;  Oehler  v.  Walsh,  7  0. 
C.  C.  (N.  S.)  572;  Beall  v.  Chatham 
(Tex.  Civ.),  117  S.  W.  492;  S.  r.  Dana, 
59  Wash.  30,  109  P.  191;  Douthat  v. 
Roberts  (W.  Va.),  80  S.  E.  819. 
But  see  Wheelock  v.  Harding,  4  Pa. 
Super.  21;  Cassidv  i\  Holland,  27  S.  D. 
287,  130  N.  W.   771. 
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174-26  Boye  v.  Andrews,  10  Cal. 
App.  494,  102  P.  551. 
174-28  Daneri  v.  Gazzola,  2  Cal. 
App.  351,  83  P.  455;  Wheeloek  v.  Hard- 
ing, 4  Pa.  Super.  21;  Shoemaker  v. 
Drus  Co.,  112  Va.  612,  72  S.  E.  121. 
175-39  Calligan  v.  Calligan,  259  111. 
52,  102  X.  E.  247;  Bennett  v,  Millard, 
142  111.  App.  282;  Ewers  r.  Smith,  98 
App.  Div.  289,  90  X.  Y.  S.  575;  Harri- 
nian  L.  Co.  v.  Hilton,  121  Tenu.  308, 
120  S.  W.  162. 

175-30  Calligan  r.  Calligan,  259  111. 
52,  102  X.  E.  247;  Crabtree  v.  Crab- 
tree,  136  la.  430,  113  N.  W.  923  {cit. 
the  text) ;  Gerardi  v.  Christie,  148  Mo. 
App.  75,  127  S.  W.  635.  See  Tucker 
r.  Glew  (la.),  139  X.  W.  565;  Barber 
A.  P.  Co.  V.  Field,  174  Mo.  App.  11,  161 
S.  W.  364.  Contra.  Kirby  r.  Cart- 
wright,  4S  Tex.  Civ.  8,  106  S.  W.  742. 
Circumstances  held  to  show  delivery 
on  date  of  first  of  two  acknowledg- 
ments. Bogart  V.  Moodv,  35  Tex.  Civ. 
1,  79  S.  W.  633. 

176-33  But  see  Ford  v.  Gale,  155 
App.  Div.  675,  140  X.  Y.  S.  541. 
176-36  Fortune  r.  Hunt,  149  X.  C. 
358.  63  S.  E.  82.  Parol  evidence  in- 
admissible to  show  that  deed  eomiilete 
on  its  face  was  conditionally  delivered 
to  grantee.  Dorr  v.  Midelburg,  65  W. 
Ya.  118,  65  S.  E.  97. 
177-37  Ashley  v.  Ashlev,  93  Ark. 
324,  124  S.  W.  778;  Moore  r.  Trott,  156 
Cal.  353,  104  P.  578;  Bruner  r.  Hart, 
59  Fla.  171,  51  S.  593,  quot.  the  text; 
Flvnn  ;;.  Flvnn,  17  Ida.  147,  104  P. 
1030;  Callerand  v.  Piot,  241  111.  120,  89 
X.  E.  266;  Pethel  v.  Pethel,  45  Ind. 
App.  664,  90  X.  E.  102  (reservation 
of  control  by  grantor  is  fatal  to  claim 
of  grantee);  Wagner  f.  Kirehberg,  166 
Mich.  411,  131  X.  W.  1114;  Hoagland 
V.  Beckley,  158  Mich.  565,  123  X.  W. 
12;  Terry  v.  Glover,  235  Mo.  544,  139 
S.  W.  337;  Svanda  v.  Svanda,  86  Xeb. 
203,  125  X.  W.  585;  Eowley  v.  Bow- 
yer,  75  X.  J.  Eq.  80,  71  A.  398  (suffi- 
cient in  absence  of  anything  indicating 
contrarv  purpose);  Stonehill  r.  Hast- 
ings, 202  X.  Y.  115,  94  X.  E.  1068, 
af.  135  App.  Div.  48,  119  X".  Y.  S. 
897;  Sewell  v.  Ins.  Co.,  131  App.  Div. 
131,  115  X.  Y.  S.  345;  Fortune  r.  Hunt, 
149  X.  0.  358,  63  S.  E.  82  (retaining 
control  is  decisive) ;  Maxwell  r.  Har- 
per, 51  Wash.  351,  98  P.  756;  Klabunde 
V.  Casper,  139  Wis.  491,  121  X.  W.  137. 
See  In  re  Crocker's  Est.,  148  la.  104, 
126  X.  W.  962.  , 


No  presumption  of  delivery. — Thomas 
V.  Sullivan,  138  Mich.  265,  101  X.  W. 
528,  cit.  Trask  v.  Trask,  90  la.  318,  57 
X.  W.  841;  Mitchell  v.  Evan,  3  O.  St. 
377. 

Presumption  in  favor  of  bona  fide  pur- 
chaser from  grantee,  tliat  the  instru- 
ment is  what  it  iiurports  to  be,  and 
that  all  conditions  of  escrow  have  been 
complied  with.  Dempwolf  v.  Greybill, 
213  Pa.  163,  62  A.  645;  Blight  v. 
Sehenck,  10  Pa.  285,  51  Am.  Dec.  478. 
Financial  condition  of  grantor  at  time 
he  delivered  a  deed  is  immaterial. 
Phillips  V.  Henrv  (Tex.  Civ.),  124  S.  \\\ 
184. 

Surrender  of  control  over  deed  is  vital 
question  (Young  v.  MeWilliams,  75 
Kan.  243,  89  P.  12),  though  control  of. 
land  was  subsequently  attempted  by 
convej'ing  it.  Xorton  V.  Collins,  81 
Kan.  33,  105  P.  26. 
Delivery  of  second  deed  to  third  person 
for  a  different  grantee  presumed  to 
have  been  made  under  the  same  condi- 
tions as  first  deed.  Burnham  r.  Burn- 
ham,  58  Misc.  385,  111  X.  Y.  S.  252. 
177-38  Svanda  v.  Svanda,  86  Xeb. 
203,  125  X"".  W.  585.  Contra,  Phillips 
r.  Henry  (Tex.  €iv.),  124  S.  W.  184. 
See  Baker  v.  Baker,  9  Cal.  App.  737, 
100  P.  892. 

177-39  Manning  r.  Foster,  49  Wash. 
541,  96  P.  233. 

Incompetent  to  slrow  that  grantor,  on 
the  day  deed  was  delivered  to  a  third 
person,  exhibited  it  to  the  grantee  or 
that  latter  was  told  by  a  stranger  about 
the  deed.  Pethel  r.  Pethel,  45  Ind. 
App.  664,  90  X.  E.  102. 
Written  instructions  given  custodian  of 
deed  cannot  be  affected  by  grantor's 
subsequent  declarations.  Moore  v. 
Trott,  156  Cal.  353,  104  P.  578. 
Presumption  is  in  favor  of  delivery. 
Gould  V.  Hurlev,  75  X^.  J.  Eq.  512,  73 
A.  129. 

177-40  Callerand  v.  Piot,  241  111. 
120,  89  X.  E.  266.  See  Eiegel  r.  Kiegel, 
243  111.  626,  90  X.  E.  1108  (opinion  of 
custodian). 

177-41  Matheson  r.  Matheson,  139 
la.  511,  117  X.  W.  755;  Bradford  v. 
Durham,  54  Or.  1,  101  P.  897.  See 
Maxwell  v.  Harper,  51  Wash.  351,  98 
P.  756. 

"His  continued  custody  of  them,  espe- 
cially with  the  knowledge  of  the 
grantor,  was  relevant  to  the  conclusion 
that  the  grantor  had  delivered  them  to 
him    for    the   benefit    of    his    wife    and 
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(laughter,  rathor  than  for  some  private 
and  temporary  jmrpose  of  his  own. 
And  it  was  conipetont  to  therel)y  rebut 
the  counter  inference  that  the  jury 
might  have  drawn  had  the  deeds  been 
returned  to  the  grantor."  Napier  v. 
Elliott  (Ala.l.  .IS  S.  4:^". 
Parol  proof  may  be  made  of  condition 
on  which  deed  was  deposited  in  escrow 
if  there  v.-as  a  preexisting  valid  con- 
tract to  convey.  Nichols  r.  Opper- 
niann,  G  Wash.  G18,  34  P.  162.  And,  it 
seems,  without  regard  to  such  contract. 
Manning  r.  Foster,  49  Wash.  541,  9G 
P.  233,  18  L.  R.  A.  (N.  S.)  337,  12G  Am. 
St.  876.  See  Kinsr  r.  Upjier,  57  Wash. 
130,  106  P.  612;  Vampbell  v.  Thomas, 
42  Wis.  437,  24  Am.  Rep.  427. 
Conclusion  of  holder  inadmissible. 
Baker  v.  Baker,  9  Cal.  App.  737,  100 
P.   892. 

177-43  Eiegel  v.  Riegel,  243  111.  626, 
90  X.  E.  IIOS;  Colee  v.  Colee,  122  Ind. 
109,  23  N.  E.  687,  17  Am.  St.  345; 
Strothers  v.  Woodcox,  142  la.  648,  121 
N.  W.  51;  Atkins  v.  Co.  (Kv.),  124 
S.  W.  879;  Akers  V.  Shoemaker,  31 
Ky.  L.  R.  482,  102  S.  W.  842;  Cham- 
bers r.  Chambers,  227  Mo.  262,  127  S. 
W.  86  (not  conclusive).  See  ]\rarshall 
r.  Hartzfelt,  98  Mo.  App.  178,  71  S. 
W.   1061 

177-43  Fenton  v.  Fenton  (Mo.),  16S 
S.    W.    1152. 

177-44  Pittmon  v.  Flowers,  131  Ky. 
804.  115  S.  W.  7S6. 

177-45  Strothers  V.  Woodcox,  142  la. 
648,  121  N.  W.  51.  See  Tavlor  v.  San- 
ford  (Tex.  av.),  150  S.  W.  262;  Jones 
;•.  Caird,  153  Wis.  384,  141  N.  W.  228. 
178-47  Russell  v.  May,  77  Ark.  89, 
90  S.  W.  617;  Chapin  r.  Nott,  203  111. 
341,  67  N.  E.  833:  :Matheson  r.  Mathe- 
son,  139  Ta.  511,  117  N.  W.  755  (deliv- 
ery to  third  person);  WTiite  l\  Watts, 
lis  Ta.  549,  92  N.  W.  660;  Foulton  v. 
Iloulton,  119  Md.  180,  86  A.  514;  Lewis 
r.  Jacobs,  153  Mich.  664,  117  N.  W. 
325;  Dunlap  v.  Dunlap,  94  Mich.  11,  53 
N.  W.  788;  Brown  v.  Westerfield,  47 
Neb.  399,  66  N.  W.  439,  f]  Am.  St. 
532;  Lake  v.  Weaver,  76  N.  J.  Eq.  280, 
74  A.  451;  Parsons  v.  McCumber,  14 
N.  D.  213,  103  N.  W.  626;  Wood  r.  Citv 
(Yt.),  82  A.  671  (cit.  Moore  v.  Giles, 
49  Conn.  570;  Countv  Grammar  School 
r.  Howard,  84  Vt.  1,"77  A.  877);  Tn  re 
Braley's  Est.,  85  Vt.  351,  82  A.  5; 
Guggonheimer  r.  Lockridge,  39  W.  Va. 
457,  19  S.  E.  874;  "^Tiiting  r.  Hoglund, 
127  Wis.  135,  106  N.  W.  391. 


See  ^rorrison  r.  Fletcher,  119  Ky.  488, 
M  S.  W.  548;  Tavlor  r.  Sanford  (Tex. 
Civ.),  150  S.  W.  262.  But  see  Ward 
r.  Coal  Co.,  152  Ky.  228,  153  S.  W. 
217;  Wood  v.  Rigg,  152  Ky.  242,  153 
S.  W.  214. 

The  law  presumes  a  grantee  in  a  deed 
to  be  a  bona  lido  jturcliascr.  Young  v. 
Waggoner,  50  Ind.  App.  202,  98  N.  E. 
145. 

The  acceptance  of  a  deed  may  be  in- 
ferred from  circumstances.  Wood  v. 
Citv  (Vt.),  82  A.  671,  cit.  Gould  v.  Day, 

94  U.  S.  405;  Creed  en  v.  R.  Co.,  193 
Mass.  280,  79  N.  E.  344,  9  Ann.  Cas. 
1121;  Blackwell  v.  Blackwell,  196  Mass. 
186,  81   N.  E.  910,  12  Ann.  Cas.  1070. 

1 78-48  Voluntary  settlemen t. — 
Knowledge  by  grantee  unnecessary. 
Baker  r.  Hall,  214  111.  364,  73  N.  E.  351. 
179-49  Russell  v.  May,  77  Ark.  89, 
90  S.  W.  617;  White  r.  Watts,  118  la. 
549,  92  N.  W.  660  (especially  where 
deed  imposes  no  burden  on  grantee); 
Dunlap  I-.  Dunlap,  94  Mich.  11,  53  N. 
W.  788;  Parsons  V.  McCumber,  14  N 
D.  213,  103  N.  W.  626. 
179-50  An  incomplete  deed,  held  by 
attorney  of  grantee  for  signature  of 
grantor,  not  presumed  to  have  been 
accepted.  Traurig  v.  Gelb,  76  N.  J.  L. 
825,  70  A.  352. 
180-51     Hill  i\  Kreiger,  250  111.  408, 

95  N.  E.  468;  Tavlor  i\  Sanford  (Tex. 
Civ.),  150  S.  W.  262.  See  Russell  V. 
May,  77  Ark,  89,  90  S.  W.  617. 
181-52  Bingham  i\  Bingham,  105 
Minn.  271,  117  N.  W.  488. 
181-54  Russell  v.  Mav,  supra;  Col- 
lings  r.  Collings,  29  Kv!  L.  R.  51,  92 
S.  W.  577;  Morrison  v.  Fletcher,  119 
Ky.  488,  84  S.  W.  548  (if  grant  bene- 
ficial);  Ilartman  v.  Thompson,  104  Md. 
389,  65  A.  117;  McCune  r.  Goodwillie, 
204  Mo.  306,  102  S.  W.  997;  Peters  v. 
Berkemeier,  184  Mo.  393,  83  S.  W.  747. 
See  Kaaihue  r.  Crabbe,  3  Haw.  768; 
Wood  V.  Howk,  25  Ky.  L.  R.  2109,  79 
S.  W.  1184;  Wilcox  v.  Drought.  71 
App.  Div.  402,  75  N.  Y.  S.  960;  Stone- 
hill  r.  Hastings,  135  App.  Div.  48,  119 
X.   Y.    S.   897. 

182-58  Lake  v.  Weaver,  76  N.  J.  Eq. 
280.  74  A.  451. 

182-59  Demand  for  possession  and 
assertion  and  exercise  of  ownership 
are  clear  indications  of  acceptance. 
Stonehill  r.  Hastings,  supra.  State  of 
the  title  may  be  shown  where  deed 
has  been*  accepted  conditionally.     Pul- 
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lis  r.  Somerville,  218  Mo.  624,  117  S. 
W.  736. 

182-60  Louisville  &  N.  E.  Co.  f. 
Eamsay,  134  Ga.  107,  67  S.  E.  652; 
Aldeguer  l\  Hoskyn,  2  Phil.  Tsl.  500; 
Ferguson  v.  Booth  (Tenn.),  160  S.  W. 
67;  Swainson  v.  Scott,  111  Tenn.  140, 
76  S.  W.  909;  Broocks  t\  Payne  (Tex. 
Civ.),  124  S.  W.  463.  See  Dennis  v. 
Strunk,  32  Ky.  L.  E.  1230,  108  S.  W. 
957;  Ealls  v.  Parish  (Tex.  Civ.),  151 
S.  W.  1089;  Merriman  v.  Blalack,  56 
Tex.  Civ.  594,  121  S.  W.  552;  Eowland 
L.  Co.  V.  Barrett,  70  W.  Va.  703,  75 
S.  E.  57.  Comp.  New  Haven  T.  Co. 
r.  Camp,  81  Conn.  539,  71  A.  788. 
Recital  of  heirship. — Lanier  r.  Hebard, 
123  Ga.  626,  51  S.  E.  632;  Lohse  r. 
Burch,  42  Wash.  156,  84  P.  722;  Mace 
V.  Duffy,  39  Wash.  597,  81  P.  1053. 
Recitals  in  deed  to  third  person, 
through  whom  both  parties  claim  title, 
which  deed  is  a  muniment  of  title,  are 
binding  upon  both.  Colville  v.  Colville 
(Tex.  Civ.),  118  S.  W.  870. 
Self-serving  recitals  are  valueless  ex- 
cept to  show  claim  of  grantor.  White 
V.  MeCullough,  56  Tex.  Civ.  383,  120-' 
S.  W.   1093. 

183-61  See  Houston  O.  Co.  v.  Kim- 
ball (Tex.  Civ.),  114  S.  W.  662,  recital 
part  of  description. 

Presumed  that  former  deed  was  sur- 
rendered where  later  one  recites  that 
it  was  in  lieu  of  it.  Breckenridge  C. 
Co.  V.  Scott,  121  Tenn.  88,  114  S.  W. 
930. 

183-62  Harton  v.  Little  (Ala.),  57  S. 
851;  Jackson  v.  Tribble,  156  Ala.  480, 
47  S.  310;  Washington  Countv  E.  Co. 
f.  Co.,  104  Me.  527,  72  A.  491,  quot. 
the  text.  See  Arnold  v.  Watson,  91 
Ark.  328,  121  S.  W.  354. 
Instrument  creating  the  power  of  sale 
may  provide  that  recitals  in  deed  shall 
be  evidence.  "Wlard  v.  Forrester,  35 
Tex.  Civ.  319,  SO  S.  W.  127. 
184-69  Gordon  r.  Simmons,  136  Kv. 
273,  124  S.  W.  306. 

184-71  Vadeboncoeur  v.  Hannon,  159 
Ala.  617,  49  S.  292;  Kellev  v.  Dist.,  74 
Ark.  202,  85  S.  W.  249,  87  S.  W.  638 
(statute) ;  Iguana  L.  &  M.  Co.  t\  Jones, 
65  W.  Va.  59,  64  S.  E.  640.  See 
infra,  "Title,"  555-64. 
Receiver's  deed. — Eecital  of  authority 
not  evidence  against  stranger.  Hagan 
V.  Holderbv,  62  W.  Va.  106,  57  S.  E. 
289. 

184-T2  Cacnio  r.  Baens,  5  Phil.  Tsl. 
742  (of  facts  occasioning  execution  and 


date  of  deed) ;  Gibson  v.  Pekarek,  25 
S.  D.  281,  126  N.  W,  597;  Hill  v. 
Moore,  121  Tenn.  182,  113  S.  W.  788 
(statute  has  changed  rule  of  Castle- 
man  r.  Co.,  1  Tenn.  Ch.  Aj^p.  9). 
A  tax  deed  is  prima  facie  evidence  of 
the  regularity  of  the  sale  and  also  of 
the  title  in  the  person  to  whom  the 
deed  has  been  executed.  Kentucky 
Lands  Inv.  Co.  v.  Simmons,  146  Ky. 
588,  143  S.  W.  43. 

184-73  Liberal  presumptions  in- 
dulged to  sustain  recitals  in  tax  deeds. 
Kessler  v.  Polkosky,  81  Kan.  69,  105 
P.  7. 

Recitals  presumed  true  after  lapse  of 
long  time  and  destruction  of  records. 
Hardin  Countv  v.  Co.  (Tex.  Civ.),  112 
S.  W.  822. 

185-74  Antognoli  v.  O'Have  Zedek, 
139  HI.  App.  142;  Bryan  v.  Straus,  157 
Mich.  49,  121  N.  W.  301.  See  Shelton 
V.  Franklin,  224  Mo.  342,  123  S.  W. 
1084;  Griffin  r.  Franklin,  224  Mo.  667, 
123  S.  W,  1092.  Eecitals  evidence  un- 
der statute,  and  liberally  construed. 
Cutting  V.  Harrington,  104  Me.  96,  71 
A.  374. 

Recitals  in  sheriff's  deed,  though  prima 
facie  e'C'idence,  are  not  sufficient  to 
supply  defects  in  a  judicial  record  si- 
lent as  to  jurisdictional  facts.  Cooper 
V.  Gunter,  215  Mo.  558,  114  S.  W.  943. 
185-75  Eecital  in  ancient  deed  com- 
petent. Gunn  V.  Turner,  13  Ont.  L.  E. 
(Can.)    158. 

185-76     Graden  v.  Mais,  77  Kan.  702, 
95  P.  412,  conclusive  as  to  issuance  of 
order  relating  to  notice. 
185-77     See   Sapp    v.   Cline,   131    Ga. 
433.  62  S.  E.  529. 

185-78  Eecitals  in  a  receiver's  deed 
do  not  entitle  it  to.  admission  in  evi- 
dence where  sale  was  made  under  judi- 
cial order.  Hutchinson  r.  Patterson, 
226  Mo.  174,  126  S.  W.  403. 
187-87  Tvalde  Countv  r.  Oppen- 
heimer,  53  Tex.  Civ.  137,  115  S.  W.  904. 
187-92  Smith  r.  Steiner.  172  Ala.  79, 
.55  S.  606;  Hiekorv  r.  E.  Co.,  137  N.  C. 
189,  49  S.  E.  202;"  Eankin  r.  Moore,  46 
Tex.  Civ.  44,  101  S.  W.  1049;  Eobertson 
r.  Brothers  (Tex.  Civ.),  139  S.  W.  657. 
187-94  A  special  warranty  not  evi- 
dence of  grantor's  knowledge  of  re- 
corded deed  affecting  his  title.  Hous- 
ton O.  Co.  V.  Kimball,  103  Tex.  94, 
122  S.  W.  533. 

187-95  Gunn  7'.  Turner,  13  Ont.  L. 
E.  (Can.)  158  (bv  statute):  McALah^^n 
r.  Stratford,  83   Conn.  386,  76  A.  983; 
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Mist  r.  Kapiolani,  13  Haw.  523;  Boagni 
V.  Co.,  Ill  La.  10()3,  36  S.  129;  Spar- 
hawk  V  Bullard,  1  Mete.  (Mass.)  95; 
Morris  v.  Callanan,  105  Mass.  129; 
Norris  v.  Hall,  124  Mich.  170,  82  N. 
W.  832;  Young  v.  Schulenberg,  165  N. 
Y.  385,  59  N.  E.  135;  Dorff  v.  Schmunk, 
197  Pa.  298,  47  A.  113;  Sims  v. 
Meacham  2  Bail.  (S.  C.)  101;  Watkins 
V.  Smith  91  Tex.  589,  45  S.  W.  560; 
Wiener  r.  Zweib  (Tex.  Civ.),  128  S.  W. 
699;  Webb  v.  Eitter,  60  W.  Va.  193, 
54  S.  E.  484  (of  heirship).  See  supra, 
"  Best  and  Secondary  Evidence, "  312-20. 
Contra  Lanier  v.  Hebard,  123  Ga.  626, 
51   S.  E    632. 

188-97  See  Sehreyer  r.  Schrever,  43 
Misc.  520,  89  N.  Y.  S.  508.  But  see 
Gardinei  i\  Gardiner,  134  Mich.  90,  95 
N.   W    973. 

188-99  Spohr  v.  Chicago,  206  HI.  441, 
69  N.  E.  515;  Weis  v.  Bach,  146  la. 
320,  125  N.  W.  211;  Kruse  r.  Conklin, 
82  Kan.  358,  108  P.  856;  Doty  v.  Bit- 
ner,  82  Kan.  551,  108  P.  858;  Carlisle 
V.  King  (Tex  Civ.),  122  S.  W.  581. 
See  Diggs  v.  Henson  (Mo.),  163  S.  W. 
565;  Campbell  v  Everhart,  139  N.  C. 
503,  52  S.  E.  201;  Ryle  v.  Davidson 
(Tex  Civ.),  116  S.  W.  823.  • 
189-6  Voorhies  r.  Voorhies,  120  N. 
Y.  S  677:  C.  r.  Donnelly,  40  Pa.  Super. 
116  (a  stockholder  and  oificer  of  cor- 
poration not  stranger  to  deed  under 
which  it  claimed  title) ;  Naval  v.  En- 
riquez,  3  Phil.  Isl.  669;  Davidson  v. 
Eyle.  103  Tex.  209,  124  S.  W.  616. 
Warranty  deed  raises  presumption  of 
consideration.  Holloway  v.  Vincent, 
143  Mo.  App.  434,  128  S.  W.  1009. 
189-7  Contra  in  case  of  warranty 
deed.  Holloway  v.  Vincent,  supra. 
190-9  Delivery  prima  facie  evidence 
of  consideration.  Boye  i'.  Andrews,  10 
Cal.  App.  494  102  P.  551. 
190-13  Bass  r.  Starnes,  108  Ark.  357, 
158  S.  W  136;  Good  r.  Land  &  Lumb. 
Co.,  107  Ark.  118,  153  S.  W.  1107;  Braw- 
ley  V.  Copelin,  106  Ark.  256,  153  S.  W. 
101;  Morton  V.  Morton,  82  Ark.  492, 
102  S  W.  213;  St.  Louis,  etc.  E.  Co. 
V.  CVandell,  75  Ark.  89,  86  S.  W.  855; 
Pavlovski  V.  Klassing,  134  Ga.  704,  68 
S.  E.  511;  Wabash  R.  Co.  v.  Grate  (Ind. 
App.),  102  N.  E.  155;  Shoenhair  V.  Mer- 
rill (la.).  145  N.  W.  919;  Sutcliffe  v. 
Pence,  156  la.  643,  137  N.  W.  1026; 
Chantland  v.  Sherman,  148  la.  352,  125 
N.  W.  871,  Ehodes  r.  Walker  (Ky.), 
115  S.  W.  257;  Crafton  r.  Inge,  30  Ky. 
L.  E.  313    98  S.  W.  325;  Curd  r.  Bow- 


ron,  32  Ky,  L.  E.  369,  105  S.  W.  417; 
Hollowav  r.  Vincent,  143  Mo.  App.  434 
128  S.  \V.  1009;  Wiltrout  v.  Showers, 
82  Neb.  777,  118  N.  W.  1080;  Harinau 
V.  Fisher,  90  Neb.  688,  134  N.  W.  246; 
Faust  V.  Faust,  144  N.  C.  383,  57  S.  E. 
22;  Forester  v.  Van  Auken,  12  N.  D. 
175,  96  N.  W.  301;  Shehy  v.  Cunning- 
ham, 81  O.  St.  289,  90  N.  E.  805;  Alston 
r.  Pierson  (Tex.  Civ.),  158  S.  W.  1165; 
Hussey  v.  Titterington  (Tex.  Civ.),  146 
S.  W,  714;  Tipton  v.  Tipton,  55  Tex. 
Civ.  192,  118  S.  W.  842;  McKee  i: 
E.  E.  Co.,  114  Va.  639,  77  S.  E:  515; 
Jost  V.  Wolf,  130  Wis.  37,  110  N.  W. 
232;  Mueller  v.  Cook,  126  Wis.  504,  105 
N.  W.   1054. 

The  actual  consideration  for  a  deed 
may  always  be  shown,  as  also  can  the 
want  of  consideration.  The  considera- 
tion clause  of  a  deed  is  always  open 
to  explanation.  Goodman  v.  Griffith, 
238  Mo.  706,  142  S.  W.  259. 
In  an  action  not  between  the  parties 
to  the  deed,  but  by  one  of  them  against 
his  cotenaiits  for  the  purchase  price 
received  for  plaintiff's  benefit;  the  de- 
mand therefore  amounted  to  an  asser- 
tion that  the  consideration  named  in 
the  deed  was  not  the  true  considera- 
tion, and  there  was  no  error  in  receiv- 
ing extinsic  evidence  on  the  subject. 
Parker  v.  Parker,  155  la.  65,  135  N.  W. 
71,  cit.  Chantland  v.  Sherman,  148  la. 
352,  125  N.  W.  871. 

192-13     Eeis    v.    Epperson,    143    Mo. 
App.  90,  122  S.  W.  353. 
192-14     Dillivan  v.  Bk.  (la.),  124  N. 
W.   350. 

1915-19  Fowlkes  v.  Lea,  84  Miss.  509, 
36  S.  1036;  Singletary  v.  Goeman  (Tex. 
Civ.),  123  S.  W.  436. 
Immaterial  as  to  a  subsequent  mort- 
gagee with  knowledge.  Wilson  r. 
Shocklee,  94  Ark.  301,  126  S.  W.  S32. 
193-21  Ferguson  i\  Bootk  (Tenn.), 
160  S.  W.  67. 

194-23  Bass  v.  Starnes,  108  Ark. 
357,  158  S.  W.  136;  Brawley  v.  Copelini 
106  Ark.  256,  153  S.  W.  101;  Eedmon.l 
V.  Cass,  226  HI.  120,  80  N.  E.  708; 
Shelangowski  u.  Schrack  (la.),  H3  N. 
W.  1081;  Sutcliffe  v.  Pence,  156  la. 
643,  137  N.  W.  1026;  Ebling  v.  Ebling, 
176  Mich.  602,  142  N.  W.  1066.  See 
Gougenheims  v.  Ermann,  118  La.  577, 
43  S.  170;  Jost  v.  Wolf,  130  Wis.  37. 
110  N.  W.  232. 

196-27     P.    r.   Newbold,   260   111.   ISH. 
103    X.    E.    69. 
196-28     But     see     Forester     v.     Van 
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Auken,  12  X.  D.  175,  96  N.  W.  301. 
198-39     Contra,  Sutor  v.  E.  Co.  (Tex. 
Civ.),   125   S.  W.   9i3. 
196-30     Wiltrout  v.  Showers,  82  Neb. 
177,  lis  N.  W.  1080. 
197-31     Felker   v.  Eice     (Ark.),    161 
S.   W.   162. 

197-35  Hardage  v.  Durrett  (Ark.), 
160  S.  W.  883;  Handler  v.  Starks 
(Okla.),  131  P.  912. 

202-56  St.  Louis,  etc.  R.  Co.  v.  Cran- 
dell,  75  Ark.  89,  86  S.  W.  855,  con- 
tract to  erect  depot  on  right  of  way 
granted. 

303-58  "\\Tiitnian  r.  Corley,  72  S.  C. 
410,  52   S.  E.  49. 

204-60  Love  and  affection  shown 
though  valuable  consideration  only  re- 
cited. Harman  v.  Tisher,  90  Neb.  688, 
134  X.  W.  246. 

204-62     Stirman    r.    Crabtree    (Ky.), 
122  S.  W.  194;   Whitman  v.   Corley,  72 
S.  C.  410,  52  S.  E.  49. 
206-79     MeCleery   v.   Lewis,    104   Me. 
33,  70  A.  540,  in  favor  of  grantee. 
206-80     Florida  F.  Co.  v.  Sheffield,  56 
Fla.   285,  48   S.  42;   Denny   v.   Bk.,   118 
Ga.   221,  44  S.  E.  982;    Eeeder  t\   Wil- 
ber,  18  S.  D.  426,  100  N.  W.  1099. 
206-81     Merrill      r.      Bradley      (Tex. 
Civ.),  121  S.  W.  561. 
207-82     See   Kenniff  v.   Caufield,   140 
Cal.  34,  73  P.  803. 

207-84  Eucker  v.  Jackson  (Ala.), 
60  S.  139. 

207-87  See  infra,  212-28;  218-57,  et 
seq. 

207-88  Kapuniai  v.  Kek,  3  Haw. 
560;  Capell  v.  Fagan,  30  Mont.  507, 
77  P.  55;  Poland  r.  Porter,  44  Tex. 
Civ.  334,  98  S.  W.  214;  Davis  v.  Eag- 
land,  42  Tex.  Civ.  400,  93  S.  W.  1099. 
See  Sellers  v.  Farmer,  151  Ala.  487, 
13  S.  967. 

207-90  Poland  v.  Porter,  44  Tex. 
Civ.  334,  98  S.  W.  214. 
207-91  Bentlev  v.  McCall,  119  Ga. 
530,  46  S.  E.  645;  Jante  r.  Culbreth 
(Tex.  Civ.),  101  S.  W.  279  (execution 
and  delivery). 

208-95  Presumption  is  that  recorded 
deed  was  executed.  Youna  v.  Engdahl, 
IS  N.  D.  166,  119  N.  W.  169. 
208-97  Milwee  v.  Phelps,  53  Tex. 
Civ.  195.  115  S.  W.  891;  Frugia  v.  True- 
heart,  48  Tex.  Civ.  513,  106  S.  W,  736. 
209-6  Texas  L.  &  C.  Co.  r.  Walker, 
47  Tex.  Civ.  543,  105  S.  W.  545. 
210-8  See  McMillan  v.  Co.,  133  Ga. 
760,  66  S.  E.  943. 


210-9     Texas  L.   &  C.  Co.  v.  Walker, 

supra. 

210-10     Anderson  v.  Co.  (Tex.  Civ.), 

120   S.   W.  918. 

210-13     Farmers'  &  Ms.*  Bk.  v.  Co., 

87  Ark.  607,  113  S.  W.  793. 
210-14     Bower  v.  Cohen,  126  Ga.  35, 
54  S.   E.  918;   Interstate  Co.  v.  Bailey, 
29  Kv.  L.  E.  468,  93  S.  W.  578;  Davis 
V.  Eagland,  42  Tex.  Civ.  400,  93  S.  W. 
1099.     See  Larsens  v.  All  Persons,  etc., 
165  Cal.  407,  132  P.  751. 
210-17     Cox  p.   McDonald,     118     Ga. 
414,  45  S.  E.  401;   McDonald  v.  Hanks, 
52  Tex.  Civ.  140,  113  S.  W.  604. 
But    secondary    evidence     of    previous 
deeds   in    chain    of    title   is   not   admis- 
sible where   no  inquiry  has  been  made 
of    immediate    predecessor    in    title     of 
partv  offering  the  evidence.     Bower  v. 
Cohen,  126  Ga.  35,  54  S.  E.  918. 
211-18     Sellers    v.   Farmer,    151    Ala. 
487.  43  S.  967. 

211-21  See  Bower  v.  Cohen,  supra. 
211-22  Hall  r.  Crowley,  12  Cal.  App. 
30,  106  P.  426;  Young  v.  Engdahl,  18 
N.  D.  166,  119  N.  W.  169. 
Curative  deed  given  by  trustee  in 
place  of  lost  deed  is  circumstantial 
evidence  of  latter 's  existence.  Simmons 
r.  Hewitt  (Tex.  Civ.),  87  S.  W.  188. 
211-26  Veatch  r.  Gray,  41  Tex.  Civ. 
145,  91  S.  W.  324. 
Mutilated  record  of  deed  admissible  if 
land  can  be  identified  from  it.  Kyle 
r.  Davidson  (^Tex.  Civ.),  116  S.  W. 
823. 

212-27  Lancaster  v.  Lee,  71  S.  C. 
280,  51  S.  E.  139;  Shifflet  r.  Morelle, 
68  Tex.  382,  4  S.  W.  843. 
213-32  Camp.  Dennis  v.  Strunk,  32 
Ky.  L.  E.  1230,  108  S.  W.  957.  Contra, 
Swainson  v.  Scott,  111  Tenn.  140,  76 
S.  W.  909,  recitals  of  previous  grant 
in  old  deeds,  properly  admitted  in  evi- 
dence as  links  in  chain  of  title,  are 
not  evidence  of  the  grant  recited  as 
against  strangers  to  the  deeds. 
Recital  of  previous  deed  circumstantial 
evidence  of  lost  deed  in  connection 
with  undisputed  claim  of  ownership 
although  possession  of  property  con- 
veyed had  never  been  taken  by  either 
grantor  or  grantee.  Brewer  v.  Coch- 
ran, 45  Tex.  Civ.  179,  99  S.  W.  1033. 
213-34  Capell  f.  Fagan,  30  Mont. 
507,  77  P.   55. 

214-39     Masterson       v.       Harrington 
(Tex.  Civ.),  145  S.  W.  626. 
215-47    Evidence  must  be  clear  and 
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conclusive. — Carter  r.  Wood,  103  Va. 
f)S.  -IS  8.   K.  .^53. 

Where  fraud  is  alleged  evidence  of  ex- 
ecution and  loss  of  original  should  be 
clear  and  satisfactorv.  Lancaster  v. 
Lee,  71  S.  C.  2S0,  51  S.  E.  139. 
216-51  Capell  r.  Fagan,  30  Mont. 
507,  77  P.  55,  consideration,  if  re- 
cited, must  be  proved.  See  Kapuuiai 
r.  Kekupu,  3  Haw.  560. 

218-57  Hutchcson  v.  Massie  (Tex. 
Civ.),  159  S.  W.  315. 

219-59  Swango  v.  Greene,  155  Ky. 
227,  159  S.  W.  692.  See  Jenkins  r.  Mc- 
Michael,  21  Pa.  Super.  Ifil;  Poland  v. 
Porter.  44  Tex.  Civ.  334,  9S  S.  W.  214. 
Actual  possession  not  essentiaL  Brewer 
r.  Cochran,  45  Tex.  Civ.  179,  99  S.  W. 
1033. 

220-60     Jenkins    v.    McMiehael;    Po- 
land  r.  Porter,  supra. 
222-66     See    Brewer   v.    Cochran,    45 
Tex.   Civ.   179,  99   S.  W.  1033. 
223-69     But  see  Capell  v.  Fagan,  30 
Mont.  507,  77  P.  55. 
223-70     But  where  grantor  has  testi- 
fied he  did  not  execute  an  alleged  deed, 
his    previous    contrary     statements    in- 
troduced  to   imjieach   him   are  not   suf- 
ficient to  show  its  execution.    Hutchins 
V.   Murphy,    146   Mich.   621,   110   N.   W. 
52. 

224-73  Burden  rests  upon  plaintiff, 
a  subsequent  purchaser^  to  prove  cov- 
enant was  for  the  benefit  of  subse- 
quent purchasers.  Sailer  v.  Podolski 
(N.  J.).  88  A.  967. 

226-80  See  Fifth  Ave.  L.  Soc.  v. 
Phillips,  39  Okla.  799,  136  P.  1076. 
Burden  rests  on  covenantee  to  establish 
the  covenant  of  warranty.  Fifth  Ave. 
L.  Soc.  V.  Phillips,  supra. 
227-81  Except  where  covenantor 
had  notice  and  oi)iiortunity  to  defend 
the  action  resulting  in  eviction.  Mc- 
Mullen  r.  Butler,  117  Ga.  845,  45  S.  E. 
258. 

227-82     Smith  r.  Keeley,  146  la.  660, 
125  N.  W.  699;   DeSteaguer  r.  Pitman, 
54  Tex.  Civ.  316,  117  S.  W.  481. 
227-83     Burden    on    grantor   to    show 
acceptance     of     title     notwithstanding 
grantee's  knowledge  of  a  defect.    New 
York    &    C.   G.   C.   Co.   v.   Graham,   226 
Pa.    348.    75    A.    657. 
227-84     McR'illip  v.  Burton's  Admr., 
82   Yt.   403.   74   A.   78. 
229-93     Grantee    must    establish     his 
defense  under  covenant  the  obligation 


of  which  he  denies.  Beck  r.  Ileckuian, 
HO   la.  351,  118  N.  W.  510. 

229-95  Deeds  to  adjacent  lots  com- 
]ietent  to  show  restriction  on  block. 
Lowrauce  v.  Woods,  54  Tex.  Civ.  233, 
lis   S.  W.   551. 

229-97  Brodie  v.  Co.,  166  Ala.  170, 
51  S.  861,  ]iapers  admissible  though  not 
so  executed  as  to  pass  any  part  of 
fee. 

229-99  See  Anthony  v.  Rockefeller, 
102  Mo.  Aj.p.  326,  76  S.  W.  491. 
Parol  evidence  not  admissible  to  show 
that  lease  was  not  to  be  regarded  as 
incumbrance.  Simons  V.  Co.,  159  Mich. 
241,  123  N.  W.  1132. 

231-10     See  Llovd   r.   Sanduskv,  203 
111.  021,  68  N.  E.  154. 
Grantee's  knowledge  relevant  only  on 
paities  intent  as  to  scope  of  covenant. 
New  York    &   C.  G.   C.   Co.  V.  Graham, 
226  Pa.   348,   75  A.  657. 
Grantee  may  prove  damages  as  of  the 
time    of    judicial    eviction     where     his 
grantor  has   conveyed   the  land   to  an- 
other by  subsequent    deed    which    was 
recorded    previous    to   the    prior     deed, 
though  grantee  knew  the  facts.     Mad- 
den r.  Co.,  16  Ida.  59,  100  P.  358. 
233-20     Combs  r.  Combs,  130  Kv.  827, 
114   S.    W.    334;    King  t\    Tr.    Co.,    148 
App.  Div.  110,  133  N.  Y.  S.  18. 
234-23     Lloyd   v.   Sandusky,   203   111. 
621,   68   N.   E.    154. 

234-24     Burroughs  v.   Pate,   166   A!a. 
223,   51    S.   978;    Redmond  v.   Cass,   226 
Til.  120,  80  N.  E.  708. 
235-30     See   Lloyd    v.   Sandusky,   su- 
pra. 

236-31  Stanton  v.  Freeman,  19  Cal. 
App.  464,  126  P.  377. 
238-39  Carpenter  v.  Carpenter,  88 
Ark.  169,  113  S.  W.  1032;  Sachse  r. 
Loeb,  45  Tex.  Civ.  536,  101  S.  W.  450. 
See  Baumgarten  v.  Chipman,  30  Utah 
466,  86  P.  411. 

Judgment  establishing  dower.  —  Mc- 
Crillis  r.  Thomas,  110  Mo.  App.  699, 
85   S.   W.   673. 

238-40  Sachse  v.  Loeb,  supra.  See 
Baumgarten  r.  Chipman,  supra. 
239-42  Browning  r.  Stillwell,  42 
Misc.  346,  86  N.  Y.  S.  707;  Norfolk  & 
W.  R.  Co.  r.  Mundy,  110  Va.  422,  66 
S.  E.  61.  See  supra,  "Conclusive  Evi- 
dence," 278-35. 

240-44  Burns  v.  Vereen,  132  Ga.  349, 
64  S.  E.  113. 

241-52  Olmstead  v.  Rawson,  188  N 
Y.  517,  81  N.  E.  456. 
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BooTc  accounts,  262-67. 
245-1  Farr  v.  Chambless,  175  Ala. 
659.  57  S.  458;  Lee  r.  Ins.  Co.,  203 
Mass.  299,  89  N.  E.  529;  Sarasohn  v. 
Kamaiky,  120  App.  Div.  110,  105  N.  Y. 
S.  53;  O'Brien  v.  O'Brien,  19  N.  D. 
713,  125  N.  W.  307;  Sears  v.  Daly,  43 
Or.   346,    73   P.   5. 

Burden  of  showing  delivery  is  on  per- 
son suing  for  reformation  of  a  deed. 
Tucker  v.  Glew  (la.),  139  N.  W.  565. 
Evidence  held  sufficient  to  show  de- 
livery of  lumber  in  pursuance  of  sale. 
McDermott  r.  Lumb.  Co.,  102  Ark.  344, 
144  S.  W.  524. 

246-5  Bartholomew  v.  Fell  (Kan.), 
139  P.  1016. 

246-8  Towne  v.  Towne,  6  Cal.  App. 
607,  92  P.  1050  (strong  evidence  re- 
quired) ;  Pierson  v.  Fisher,  48  Or.  223, 
85  P.  621. 

247-9  Wilbur  v.  Grover,  140  Mich. 
187,  103  N.  W.  583  (manual,  presumed 
to  be  legal,  delivery) ;  Shoemaker  r. 
Chapman  Drug  Co.,  112  Va.  612,  72 
S.  E.  121. 

Time  of  delivery. — Hoover  v.  Bankers' 
Lifo  Assn.  (la.),  136  N.  W.  117. 
Presumption  of  delivery  as  of  time  of 
its  date.  Ewers  v.  Smith,  98  App. 
Div.  289,  90  N.  Y.  S.  575;  Eanken 
V.  Donovan,  115  App.  Div.  651,  100 
N.  Y.  S.  1049. 

Time  of  execution  of  contract  bears  di- 
rectlv  on  question  of  time  of  deliverv. 
Wright  v.  Hawes  (Ky.),  121  S.  W. 
611. 

247-10  See  Sheehy  v.  Scott,  128  la. 
551,  104  N.  W.  1139. 
247-11  Cribbs  v.  Walker,  74  Ark. 
104,  85  S.  W.  244;  Hill  v.  Kreiger,  250 
111.  408,  95  N.  E.  468;  Barber  v.  Co., 
129  HI.  App.  45;  Zeitlow  v.  Zeitlow, 
84  Kan.  713,  115  P.  573;  Dodsworth  v. 
Sullivan,  95  Minn.  39,  103  N.  W.  719; 
Terry  v.  Glover,  235  Mo.  544,  139  S. 
W.  337;  Coulson  r.  Coulson,  180  Mo. 
709,  79  S.  W.  473;  Sarasohn  r. 
Kamaiky,  193  N.  Y.  203,  86  N.  E.  20; 
Sappingfield  v.  King,  49  Or.  102.  89 
P.  142,  8  L.  R.  A.  (N.  S.)  1066; 
Koester  r.  Co.,  24  S.  D.  546,  134  N.  W. 
740.     . 

And  see  Bouvier,  etc.  Co.  i\  Sypher,  186 
Fed.  644;  Stonehill  r.  Hastings,  202  N. 
Y.  115.  94  N.  E.  1068. 
249-12  Pussell  v.  May,  77  Ark.  89, 
90  S.  W.  617;  Waite  v.  Grubbe,  43 
Or.  406,  73  P.  206. 


249-14  Long  v.  McHenry,  45  Pa 
Super.  530.  Comp.  Ward  v.  Ward,  144 
Fed.  308. 

249-15  A  deed  will  not  be  presumed 
to  have  been  delivered  until  after 
date  of  its  acknowledgment.  Barber 
A.  P.  Co.  V.  Field,  174  Mo.  App.  11, 
161  S.  W.  364.  But  see  supra,  175-30, 
and   infra,   250-23. 

Acknowledgment  of  delivery  makes  a 
prima   facie   case.      Cable   Co.   v.   Rath- 
geber,  21  S.  D.  418,  113  N.  W.  88. 
249-16     Sarasohn     v.     Kamaiky,    193 
X.  Y.   203,   86   N.   E.   20;    Long   v.   Mc- 
Henry, 45  Pa.  Super.  530. 
249-17     Daneri    r.    -Gazzola,    2    Cal. 
App.  351,  83  P.  455. 
250-18     Cribbs    r.    Walker,    74    Ark. 
104,    85    S.    W.    244.       See     Bisard     v. 
Sparke,  133  Mich.  587,  95  N.  W.  728. 
Where  the  delivery  is  in  escrow  upon 
performed   conditions  the  burden   is   on 
the  grantee  to  prove  the  conditions  and 
their      performance.        Kavanaugh      r. 
Kavanaugh,    260    HI.    179,    103    N.     E. 
65. 

250-20  Cribbs  v.  Walker,  74  Ark. 
104,  85  S.  W.  244  (interest  reserved  by 
grantor). 

250-21  O'Neal  v.  Woodmen,  130  Ky. 
68,  113  S.  W.  52  (possession  of  mutual 
benefit  certificate  for  correction  of  er- 
ror by  society,  delivery  to  member). 
See  Chew  r.  Jackson,  45  Tex.  Civ.  656, 
102  S.  W.  427. 

250-22  Carr  v.  Howell,  154  Cal.  372, 
97  P.  885;  Rose  v.  Ins.  Co.,  240  111. 
45,  88  N.  E.  204  (acceptance  of  ap- 
plication for  insurance  and  placing 
policv  in  hands  of  agent) ;  Coulson 
r.  Coulson,  180  Mo.  709,  79  S.  W.  473. 
250-23  Morton  v.  Morton,  82  Ark. 
492,  102  S.  W.  213;  Phillips  r.  Menotti 
(Cal.),  139  P.  796;  Fisher  v.  Fisher 
(Cal.  App.),  137  P.  1094;  Thompson  t\ 
McKenna,  22  Cal.  App.  129,  133  P. 
512;  Van  Valkenburgh  v.  Oldham,  12 
Cal.  App.  572,  108  P.  42;  Towne  r. 
Towne,  6  Cal.  App.  697,  92  P.  1050; 
Potter  r.  Barringer.  236  111.  224,  86 
N.  E.  233;  Blake  r.  Ogden,  223  111.  204. 
79  N.  E.  68;  Wilbur  V.  Grover.  140 
Mich.  187,  103  N.  W.  583;  Gardner  r. 
Co..  110  Minn.  291,  125  N.  W.  264; 
I^fcAllister  r.  Richardson  (Miss.).  60  S. 
570  (see  vol.  4,  p.  159,  n.  78);  Preston 
r.  Albeo.  120  App.  Div.  89,  105  X.  Y. 
S.  33;  Ehrlich  r.  Sklamberg,  65  Misc. 
5,  119  N.  Y.  S.  337;  Ex  parte  Willi.nT-s 
149  X^.  C.  436.  63  S.  E.  108  (delive-v 
of    pardon    to    attorney) ;     Pierson     v. 
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Fisher,  4S  Or.  223,  Sa  P.  021;  Dovlin 
r,  Devlin,  Sl»  S.  ('.  2(;s,  71  8.  10.  9(i(J; 
C'leininons  r.  Mctieer,  U3  Wash.  44(3,  115 
P.    lO.-^l. 

See  sujira,  "Deeds,''  lf)><-7.'). 
Where  found  in  possession  after  grant- 
or's   ileatli.       HrocU     r.    Stines,    2")S    Jll. 

34(i.  iiii  X.  !■:.  r.s.i. 

Presumed  to  have  been  delivered  on  its 
date.  I):iii;,'hdrill  r.  Lockhart  (Ala.), 
61  S.  802;  Katon  r.  Wilkins.  MVi  Cal. 
742,  127  P.  71;  Gernon  r.  Sisson,  21 
Cal.  App.  123,  131  P.  S.l;  Calli^'an  r. 
Calligan,  2n9  111.  52,  102  N.  K.  247; 
Ford  r.  Gale,  155  App.  Div.  (')75,  140 
N.  Y.  S.  .-)41. 

A  presumption  of  delivery  arisin<j  from 
possession  cannot  overcome  the  pre- 
sumption of  innocence  of  an  accused 
where  a  material  element  of  a  eriminal 
charge  is  involved.  P.  v.  Scott,  22  Cal. 
App.  54,  133  P.  496.  See  vol.  9,  p.  892, 
n.  4  4. 

A  deed  iu  grantee's  possession  is  pre- 
sumed to  have  been  delivered  at  its 
date.  Gernon  r.  Sisson,  21  Cal.  App. 
123,  131  P.  85.  See  vol.  4,  p.  163, 
n.  90. 

252-24  Crabtree  r.  Crabtree,  136  la. 
430,  113  X.  W.  923;  Leonard  r.  Flem- 
ing, 13  N.  D.  629,  102  N.  W.  308  (pre- 
sumption of  delivery  on  date  of  deed). 
Possession  by  plaintiff  of  copy  certi- 
fied to  by  defendant  of  Itilateral  agree- 
ment in  possession  of  scrivener,  pre- 
sumptive evidence  it  was  given  him  by 
latter.  Sarasohn  V.  Kamaikv,  193  N. 
Y.  203,  S6  N.  E.  20. 

252-25  Nowlen  r.  Nowlen,  122  la. 
541,  9S  N.  W.  383. 

252-28  Terrv  r.  Glover,  235  Mo.  544, 
130   S.   W.   337. 

Delivery  of  a  deed  with  instructions 
to  deposit  it  in  a  safety  dejiosit  box 
to  which  both  grantor  and  grantee 
had  access  is  not  sufficient  delivery  to 
pass  title.  Elliott  r.  Merchants'  Bank, 
21  Oal.  App.  536,  132  P.  280. 
See  King  r.  Fraglev,  19  Cal.  App.  735, 
127    P.    813. 

253-29     Dodd    r.    Kemnitz,    74    Neb. 
634,    104   X.    W.   1069. 
Circimistantial    evidence    may    suffice. 
Douthat  V.   Roberts   ( \V.  Va.),"  80  S.  E. 
819. 

Presumption  conclusive  in  favor  of  in- 
dorsee of  check.     Buzzell   r.  Tobin,  201 
Mass.  1,  86  X.  E.  923,  statute. 
254-30     Jackson   v.  Lamar,  58  Wash. 
3««3,  10S  P.  946. 
254-32     Central  T.  Co.  r.  Stoddard,  4 


t  :il.  App.  (il7,  SS  P.  806;  liild  r.  Hild. 
129  la.  (i49,  106  X.  \V.  ir.It. 
Evideuce  of  two  wituesses  j)resent 
when  deed  was  executed  not  sufficient 
to  overcome  the  presumption.  Thomp- 
son V.  McKenna,  22  Cal.  App.  129,  133 
P.   512. 

Scrivener's  possession  of  bilateral  exe- 
cutc(|  ;igre(Mn(Mit  is,  if  not  j>resumptive 
e\  idence  of  deliverv,  important.  Sara- 
sohn r.  Kamaikv,  193  N.  Y.  203,  86  X. 
E.  20. 

254-33  Heury  v.  Henry,  215  111.  205, 
74  X.  E.  126;  Benton  L.  Co.  r.  Zeitler. 
1S2  Mo.  251,  81  S.  W.  193  (dealing 
with  property  as  owner,  evidence  of 
delivery    of   <leed). 

254-34  Certificate  of  deposit  nee<l 
not  be  indorsed.  Rinard  v.  Lasley,  143 
III.   App.   450. 

255-3G  Sparkman  v.  Jones,  81  S.  C. 
4.13,   62   S.   E.   870. 

255-37  Felker  r.  Rice  (Ark.),  161 
S.  W.  162;  Russell  v.  Mav,  77  Ark.  89, 
90  S.  W.  617;  Buck  r.  Garber,  261  Til. 
378,  103  N.  E.  1059;  Hathawav  v.  Cook, 
258  111.  92,  101  N.  E.  227;  Hill  r. 
Kreiger,  250  111.  408,  95  X.  E.  46S; 
Konser  V.  Konser,  219  111.  466,  76  X.  E. 
846;  Blake  v.  Ogdcn,  223  111.  204,  79 
X.  E.  68;  Dewitt  r.  Shea,  203  111.  393, 
67  N,  E.  761;  Townsend  r.  Millican 
(Ind.  App.),  101  X.  E.  112;  Burch  r. 
Xicholson  (la.),  137  X.  W.  1066;  Webb 
r.  Webb,  130  la.  457,  104  X.  W.  438; 
Luckhart  v.  Luckhart,  120  la.  248,  94 
X.  W.  461;  McCrum  r.  McCrum,  127  la. 
540,  103  X.  W.  771;  Collings  r.  Col- 
lings,  29  Ky.  L.  R.  51,  92  S.  W.  577; 
Morrison  r.  Fletcher,  119  Ky.  488,  84 
S.  W.  548;  Ilolman  r.  Lewis,  107  Me. 
2S,  76  A.  956;  Hartman  i\  Thonijtson, 
104  Md.  389,  65  A.  117;  Peters  r. 
Berkemeier,  184  Mo.  393,  83  S.  W.  747; 
Whitaker  r.  Whitaker,  175  Mo.  1,  74 
S.  W.  1029;  Pilkins  r.  Hans,  87  Xeb. 
7,  126  X.  W.  864;  Preston  t\  Albee, 
120  App.  Div.  89,  105  N...  Y.  S.  33; 
Ford  r.  Gale,  155  App.  Div,  675,  140  X. 
Y.  S.  541;  Yan  Gaa.sbeck  v.  Staples,  85 
App  Div.  271,  S3  X.  Y.  S.  225,  177 
X.  Y.  524,  69  X.  E.  1132;  Fortune  r. 
Hunt,  149  N.  C.  358,  63  S.  E.  82; 
Smithwick  r.  Moore,  145  N.  C.  110, 
58  S.  E.  908;  Williams  r.  Xeill  (Tex. 
Civ.),  152  S.  W.  693;  Belgarde  v.  Car- 
ter (Tex.  Civ.),  146  S.  W.  964;  Ford  r. 
Boone,  32  Tex.  Civ.  550,  75  S.  W.  353; 
Whiting  r.  Hoglund,  127  Wis.  135.  106 
X.  W.  391.  See  vol.  4,  p.  164,  n.  91. 
256-40     Childs  v.  WMUiams,  212  Fed. 
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151  (C.  C.  A.);  Xapjer  v.  Elliott,  14G 
Ala.  213,  40  S.  752;  Creighton  i".  Roe, 
218  111.  619,  75  X.  E.  1073;  Wileriow  r. 
Handlon,  207  111.  104,  69  N.  E.  S92; 
Clark  V.  Harper,  215  111.  24,  74  N.  E. 
61;  Davis  v.  Hall,  128  la.  647,  105  N". 
W.  122  (clear  jiroof  necessary);  Cop- 
page  V.  Murphy,  24  Ky.  L.  R.  257,  6S 
S.  W.  416;  Morrison  "v.  Fletcher,  119 
Kv.  488,  84  S.  W.  548;  McC^ne  r. 
Goochvillie,  204  Mo.  306,  102  S.  W. 
997;  Hildebrand  r.  Willig,  64  N.  J.  Eq. 
249,  53  A.  1035;  Fortune  r.  Hunt,  1-19 
N.  C.  358,  63  S.  E.  82;  Wetheringtou 
f.  Williams,  134  N.  C.  276,  46  S.  E. 
728;  Johnson  r.  Johnson,  38  Tex.  Civ. 
385,  85  S.  W.  1023. 

Evidence  must  be  clear  and  satisfac- 
tory. Stephens  r.  Stephens,  108  Ark. 
53.   15G   S.   W.   837. 

Evidence  must  be  satisfactory. — ^Bureh 
r.   Xirholson    (In.).    137    X.   W.   1066. 
Estoppel   may   result    against    grantor. 
Jetter   B.   Co.   v.   Kurzel,  59   Misc.   271, 
112  N.  Y.  S.  239. 

257-45  Title  G.  &  S.  Co.  v.  Bk.,  89 
Ark.  471,  117  S.  W.  537;  Sarasohn  v. 
Kamaiky,  193  N.  Y.  203,  86  X.  E.  20. 
258-46  New  Haven  T.  Co.  v.  Carnp, 
81  Conn.  539,  71  A.  788;  Luckhart  v. 
Luckhart,  120  la.  248,  94  N.  W.  461 
(recital  of  consideration  as  evidence 
of  delivery) ;  Schreyer  v.  Schrever,  43 
Misc.  520,  89  X'.  Y.' S.  508.  See  Gard- 
iner V.  Gardiner,  134  Mich.  90,  95  X. 
W.  973. 

258-47  Ward  r.  Ward,  144  Fed.  308. 
Comp.  Lange  v.  Cullinan,  205  111.  365, 
68  X.  E.  934. 

259-48  Wilenow  r.  Handlon,  207  111. 
104,  69  N.  E.  892;  Abrams  r.  Beale, 
224  111.  496,  79  X.  E.  671  (presumption 
dors  not  arise  where  grantee  compe- 
tent adult). 

259-49  Baker  r.  Hall,  214  111.  364, 
73  X.  E.  351;  Henrv  r.  Henry,  215  HI. 
205,  74  N.  E.  126;"  Thompson  v.  Cal- 
houn, 216  111.  161,  74  X.  E.  775;  Kirk- 
wood  V.  Smith,  212  111.  395,  72  N.  E. 
427;  Chapin  v.  Xott,  203  111.  341,  67 
N.  E.  833;  Schooler  r.  Schooler  (Mo.), 
167  S.  W.  444;  Cowsert  V.  Schooler 
(Mo.),  167  S.  W.  447. 
359-51  Collings  v.  Collings,  29  Kv. 
L.  R.  51,  92  S.  W.  577;  Benton  Co.  r, 
ZiMtler,  182  Mo.  251,  81  S.  W.  193. 
259-52  See  Hansen  r.  Rolison,  156 
Mich.  S3,  120  X.  W.  574. 
Failure  to  object,  a  delivery. — Conche- 
gull  r.  Hyams,  2  Phil.  Tsl.  51. 


259-53  Constructive  delivery  of 
liquors  by  carrier  under  Wilson  act. 
See  Heymann  v.  R.  Co.,  203  U.  S.  270; 
S.  V.  Liquors,  104  Me.  463,  72  A.  331. 
259-54  In  re  Levin,  173  Fed.  119 
(unindorsed  bill  of  lading);  Cronin  V. 
Bk.,  201  Mass.  146,  87  X.  E.  484; 
Smith  V.  R.  Co.,  145  Mo.  App.  394,  122 
S.  W.  342;  Western  M.  S.  Co.  r.  Quinn, 
40  Mont.  156,  105  P.  732;  Patrick  v. 
Watson,  55  Wash.  76^  104  P.  144  (bill 
of  sale). 

Parties'  intent  final. — Florence,  etc.  R 
Co.  r.  Jensen,  48  Colo.  28,  108  P.  974. 
259-55  In  re  Cole,  171  Fed.  297; 
Brod  V.  Bering,  139  111.  App.  107;  Na- 
tional Union  Bk.  v.  Shearer,  225  Pa. 
470,  74  A.  351  (unindorsed  warehouse 
receipt);  Third  Xat.  Bk.  v.  Havs,  119 
Tenn.  729,  198  S.  W.  1060  (delivery  of 
bill  of  lading  is  symbolic). 
260-56  Davidson  S.  S.  Co.  v.  .U  S., 
142  Fed.  315,  73  C.  C.  A.  425;  Arm- 
strong r.  Ins.  Co.,  121  la.  362,  96  N. 
W.  954  (deposit  in  mail,  delivery) ; 
Long  Bell  L.  Co.  v.  X^yman,  145  Mich. 
477,  108  X.  W.  1019;  Opet  v.  Denzer 
(Tex.  Civ.),  93  S.  W.  527. 
260-58  Cash  i\  Ins.  Co.,  Ill  Minn. 
538,  126  N.  W.  526;  Hamilton  v.  Ham- 
ilton, 127  App.  Div.  871,  112  X.  Y.  S. 
10  (payments). 

260-61  Central  T.  Co.  r.  Stoddard,  4 
Cal.  App.  647,  88  P.  806;  Simons  v. 
Daly,  9  Ida.  87,  72  P.  507;  Emmons 
r.  Harding,  162  Ind.  154,  70  X.  E.  142; 
Chastek  i:  Souba,  93  Minn.  418,  101  N. 
W.  618;  Johnson  i\  Craig,  37  Okla. 
378,   130   P.   581. 

Delivery  of  a  deed  is  a  matter  of  in- 
tention. Roepke  r.  Xutzmann  (Xeb.), 
146  X.  W.  939;  Rennebaum  r.  Renne- 
l)aum,  79  X".  J.  Eq.  654,  S3  A.  1118. 
Mixed  question  of  law  and  facts. — 
Johnston  r.  Kramer,  203  Pod.  733; 
T^onaldson  v.  DonaMson,  249  Mo.  228, 
155  S.  W.  791;  Henrv  r.  Heggie,  163 
X.  C.  523,  79  S.  E.  982. 
260-62  Kenniff  r.  Caulfield,  140  Cal. 
31,  73  P.  803;  Ebel  v.  Piehl,  134  Mich. 
64,  95  N.  W.  1004;  Schooler  r.  Schooler 
(Mo.),  167  S.  W.  444;  Cowsert  v. 
Schooler  (Mo.),  167  S.  W.  447;  Rosen- 
l)lum  i:  Weir,  113  N.  Y.  S.  520;  .Xante 
r.  Culbreth  (Tex.  €iv.),  101  S.  W.  279; 
Butts  V.  Richards,  152  Wis.  318,  140 
X^  W  1.  See  Van  der  Aa  r.  Van 
Brunen,  208  111.  108,  70  X".  E.  33;  Texas 
M.  R.  Co.  r.  Edwards,  56  Tex.  Civ.  643, 
121  S.  W.  570;  Carson  v.  Co.,  133  Wig. 
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So,  113  X.  W.  393  (oireiimstances  may 
outweigh  (lircH't  evi^Jenee). 
Delivery  of  a  deed  is  a  matter  of  in- 
tention and  may  be  proved  by  circum- 
stantial evidence.  Miles  v.  Robert- 
son (Mo.),  167  S.  W.  1000. 
261-63  Loval  r.  Wolf  (Ala.),  60  S. 
298;  Loud  v.  Collins,  12  Cal.  App.  786, 
108  P.  880  (venue  in  date  line  is  but 
]>rima  facie  evidence);  De  Laval  Co. 
r.  Steadman,  6  Cal.  App.  651,  92  P. 
877;  Norman  v.  McCarthy,  56  Colo. 
290,  138  P.  28;  Gress  Co.  v.  Berry,  2 
Ga.  App.  207,  58  S.  E.  384;  Potter  v. 
Barringer,  236  111.  224,  86  N.  E.  233; 
S.  V.  Wahl,  137  Mo.  App.  651,  119  S. 
W.  453;  Sargent  r.  Cooley,  12  N.  D.  1, 
94  N.  W.  576  (parol  evidence  admissible 
to  prove  non-deliverv) ;  Johnson  v. 
Craig,  37  Okla.  378,  130  P.  581;  Pecos 
&  N.  T.  E.  Co.  V.  Cox  (Tex.  Civ.),  150 
S.  W.  265.  See  supra,  "Deeds,"  177- 
41;  infra,  "Parol  Evidence,"  491-72. 
Acts,  words,  or  circumstances  accom- 
panying intent  sufficient  to  establish 
deliverv.  Stephens  r.  Stephens,  108 
Ark.  53,  156  S.  W.  837. 
Custom  of  carrier  as  to  place  of  de- 
livery mav  be  shown.  Gates  v.  R.  Co., 
158  Mich.'  477,  122  N.  W.  1078. 
261-64  Xapier  r.  Elliott,  146  Ala. 
213,  40  S.  W.  752;  Renshaw  v,  Dignan, 
128  la.  722,  105  N.  W.  209  (declara- 
tions of  deliveree  admissible) ;  Ehrlich 
V.  Sklamberg,  Go  Misc.  5,  119  N.  Y. 
S.  337;  Am.  Nat.  Bk.  v.  Bk.,  52  Tex. 
Civ.  519,  114  S.  W.  176. 
261-65  Cribbs  r.  Walker,  74  Ark. 
104,  85  S.  W.  244  (declarations  against 
interest,  admissible) ;  Chew  v.  Jack- 
son, 45  Tex.  Civ.  656,  102  S.  W.  427. 
262-67  Delivery  proved  by  entries 
in  books  of  account.  Pettey  v.  Benoit, 
193  Mass.  233,  79  N.  E.  245;  Bloom- 
ington  M.  Co.  v.  Co.,  171  N.  Y.  673,  64 
N.  E.  1118;  In  re  Groff,  14  Phila.  (Pa.) 
306. 

262-6t^  Dodd  v.  Kemnitz,  74  Neb. 
634,  104  N.  W.  1069;  Stiebel  v.  Gros 
berg,  137  App.  Div.  275,  121  N.  Y.  S. 
923;  Parker  v.  Naylor  (Tex.  Civ.),  151 
S.  W.  1096;  Leftwich  v.  Earlv  (Va.), 
79  S.  E.  384;  Blair  v.  Bk.,  103  "Va.  762, 
50  S.  E.  262;  Paulson  v.  Bovd,  137  Wis. 
241,  118  N.  W.  841.  See  Hendry  v. 
Cartwright,  14  N.  M.  72,  89  P.  309. 
Conditional  delivery  of  assignment 
cannot  be  shown  by  parol  if  instru- 
ment absolute.  Albert  v.  Albert,  12 
Cal.  App.  268,  107  P.  156. 


DEMAND 

264-1     McFadden  v.  Co.,  18  N.  D.  93, 

lis  N.  W.  242. 

265-3     Smokeless    F.    €o.    t".    Seaton, 

105  Va.  170,  52  S.  E.  829. 

265-4     Schlimbach      v.     McLean,     83 

App.  Div.  157,  82  N.  Y.  S.  516,  178  N. 

Y.  600,  70  N.  E.  1108. 

265-6     Munroe    V.    Adamo,    136    Ky. 

252,  124  S.  W.  296. 

266-7     Letter    referring    to    previous 

demand,    not    a    demand,   and   incomjie- 

tent.     Hightower  V.  Ansley,  126  Ga.  8, 

54  S.  E.  939. 

266-8     Sherrod  v.  Ins.  Co.,  139  N.  C. 

167,  51   S.  E.  910. 

266-9     Hopkins  v.  Co.,  33  Wash.  181, 

73   P.   1113. 
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Phniwgraph,  279-54;  Ariimals,  279-55; 
Sameness  of  condition,  292-25. 
272-2  S.  V.  Hunter,  82  S.  C.  153,  63 
S.  E.  685.  See  Clark  v.  E.  Co.,  177  N. 
Y.  359,  69  N.  E.  647. 
272-3  Hausler  v.  Co.,  144  111.  App. 
643;  Cox  r.  Louisville  &  A.  R.  Co.,  137 
Ky.  388,  125  S.  W.  1056. 
273-4  Phillips  v.  S.,  156  Ala.  140,  47 
S.  245;  Linforth  t\  Co.,  156  Cal.  58, 
103  P.  320;  Beattie  i\  McMullen,  82 
Conn.  484,  74  A.  767;  Sprouse  v.  C,  132 
Ky.  269,  116  S.  W.  344  (evidence  of 
corpus  delicti) ;  Sturgis  v.  S.,  2  Okla. 
Cr.  362,  102  P.  57;  Wilson  v.  S.,  58 
Tex.  Cr.  104,  124  S.  W.  943. 
273-8  Right  to  exhibit  injured  mem- 
ber cannot  be  exercised  if  plaintiff's 
deposition  read  on  ground  of  absence. 
Lapointe  v,  Co.,  75  N.  H.  294,  73  A. 
406. 

273-9  Bloch  v.  Ins.  Co.,  132  Wis. 
150,  112  N.  W.  45. 

Shoe  may  be  used  in  describing  tracks. 
S,  V.  Langford,  74  S.  C.  460,  55  S. 
E.    120. 

Skeleton  may  be  used  by  physician  to 
illustrate  testimonv.  Chicago  &  A.  R. 
Co.  v.  Walker,  217  111.  605,  75  N.  E. 
520. 

Admissible  to  impeach  testimony  de- 
scribing article.  Wilson  v.  S.,  58  Tex. 
Cr.  104,  124  S.  W.  943. 
273-11  American  T.  Co.  v.  Polacsek, 
170  Fed.  117;  Bush  r.  S.,  168  Ala.  77, 
53  S.  266;  Rollings  v.  S.,  160  Ala.  82, 
49  S.  329;  Paulv  v.  Broadnax,  157  Cal. 
386,   108   P,   271;   West  i\   S.,   55   Fla. 
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200,  46  S.  93;  Farrell  v.  Haze,  157 
Mich.  374,  122  N.  W.  197.  See  S.  v. 
Lem  Woon,  57  Or.  482,  107  P.  974,  112 
P.   427. 

See  Svetkovic  v.  R.  Co.  (Neb.),  145  N. 
W.  990;  Flege  v.  S.,  93  Neb.  610,  142 
N.  W.  276. 

Bloody  clothing  inadmissible  if  there 
is  no  question  as  to  location  of  wounds, 
their  effect  or  character.  Melton  v. 
S.,  47  Tex.  Cr.  451,  83  S.  W.  822;  Cole 
f.  S.,  45  Tex.  Cr.  225,  75  S.  W.  527; 
Christian  v.  S.,  46  Tex.  Cr.  47,  79  S. 
W.  562;  Lucas  v.  S.,  50  Tex.  Cr.  219, 
95   S.  W.   1055. 

Clothing  worn  by  person  assaulted  on 
the  night  of  the  alleged  assault  was 
offered  solely  "for  the  purpose  of 
showing  the  amount  of  loss  of  blood 
and  the  condition  of  his  clothing  after 
the  commission  of  the  act."  "The 
nature  of  the  wounds  and  the  loca- 
tion of  the  wounds  being  undisputed,  it 
would  hardly  be  admissible  to  permit 
the  clothing  to  be  introduced  solely 
for  the  purpose  of  showing  the  amount 
of  the  loss  of  blood,  as  this  would 
not  aid  the  jury  in  determining  wheth- 
er he  was  guilty  of  assault  to  murder 
or  aggravated  assault."  Lacoume  v. 
S.  (Tex.  Cr.),  143  S.  W.  626. 
274-12  Trego  v.  Arave,  20  Ida,  38, 
116  P.  119;  Garvik  v.  E.  Co.,  124  la. 
691,  100  N.  W.  498. 
274-13  Proper  on  cross-examination. 
Byers  r.  E.  Co.,  222  Pa.  547,  72  A. 
245. 

274-17  Pittsburgh,  etc.  E.  Co.  v. 
Lightheiser,  168  Ind.  438,  78  N.  E. 
1033;  S.  r.  Danforth,  73  N.  H.  215,  60 
A.  839.  Comp.  Wistrand  v.  P.,  213  111. 
72,  72  N".  E.  748. 

275-20  Private  examination  of  per- 
son of  defendant  bv  jury  improper. 
Garvik  v.  E.  Co.,  124  la.  69i,  100  N.  W. 
498. 

275-21  Eollings  v.  S.,  160  Ala.  82,  49 
S.  329;  S.  V.  Moore,  80  Kan.  232,  102 
P.  475;  Sprouse  v.  C.  (Kv.),  116  S.  W. 
344;  Tolliver  r.  S.,  53  Tex.  Cr.  329,  111 
S.  W.  655;  Missouri,  etc.  E.  Co.  v. 
Lynch,  40  Tex.  Civ,  543,  90  S.  W.  511; 
Dunkin  f.  Hoquiam,  56  Wash.  47,  105 
P.    149. 

275-22  Eollings  v.  S.,  160  Ala.  82, 
49  S.  329;  Flege  r.  S.,  93  Neb.  610,  142 
N.  W.  276;  Cirello  r.  Co.,  88  N.  Y.  S. 
932;  S.  r.  Mariano  (E.  I.),  91  A.  21; 
Campbell  r.  S.,  Ill  Wis.  152,  86  N.  W. 
855.  Comp.  Sprouse  v.  C,  supra.  See 
Clark  V.  E.  Co.,  177  N,  Y,  359,  69  N.  E. 


647  (plaintiff  may  not  perform  acts, 
while  witness,  to  show  effects  of  dis- 
ease alleged  to  have  been  caused  by 
injury  complained  of) ;  Adams  v.  S., 
48  Tex.  Cr.  452,  93  S.  W.  116. 
276-25  S.  V.  Aspara,  113  La.  940,  37 
S.  883;  P.  V.  Van  Wormer,  175  N.  Y, 
188,  67  N,  E.  299;  P.  v.  Adams,  176 
N.  Y.  351,  QS  N.  E.  636;  Eoszczyniala 
V.  S.,  125  Wis.  414,  104  N.  W.  113; 
Thornton  v.  S.,  117  Wis.  338,  93  N.  W, 
1107,  98  Am.  St,  924. 
276-26  C.  V.  Tucker,  189  Mass,  457, 
76  N.  E,  127;  Younger  v.  S.,  80  Neb. 
201,  114  N,  W.  170;  S.  V.  Madison,  23 
S.  D.  584,  122  N.  W.  647.  Contra, 
Sherman  v.  S.,  2  Ga.  App,  148,  58  S. 
E.  393,  1122;  Hammond  v.  S.,  2  Ga. 
App.  384,  58  S,  E.  509. 

276-27     S.  v.  Fuller,  34  Mont.  12,  85 

P.  369, 

276-28  Watts  f.  S.,  8  Ga.  App.  205, 
68  S.  E.  863;  Canon  v.  S.,  59  Tex.  Cr. 
398,  128  S.  W.  141;  Teter  v.  Ins.  Corp. 
(W.  Va.),  82  S.  E.  201;  Paulson  v.  S., 
118  Wis.  89,  94  N.  W.  771.  See  S.  j;. 
Larkin,  250  Mo.  218,  157  S.  W.  600. 
Chain  by  which  deceased  tied  to  tree. 
Young  V.  S.,  49  Tex,  Cr,  207,  92  S. 
W.  841. 

277-29  Phillips  v.  S.,  156  Ala.  140, 
47  S.  245;  Harris  v.  S.,  9  Ala.  App.  87, 
64  S.  352;  Gordon  v.  S.,  7  Ga.  App. 
691,  67  S.  E.  893;  S.  v.  Giroux,  75  Kan. 
695,  90  P.  249;  S,  v.  Lindquist,  110 
Minn.  12,  124  N.  W.  215;  Sturgis  v.  S., 
2  Okla.  Cr,  362,  102  P.  57;  Sharp  v.  S. 
(Tex.  Cr.),  160  S.  W.  369, 
277-30  Union  v.  S.,  7  6a.  App,  27, 
66  S.  E.  24. 

277-32  Plank  from  floor  with  bullet 
hole  therein.  P.  v.  Barrett,  22  Cal. 
App.  780,  136  P.  520. 
277-33  McElwaine  v.  C,  154  Kv. 
242,  157  S.  W.  6;  Kellv  v.  S,  (Tex. 
Cr.),  151  S.  W.  304;  Canon  v.  S.,  59 
Tex.  Cr.  398,  128  S.  W.  141. 
277-34  Eain  r.  S.  (Ariz.),  137  P. 
550.  See  S.  v.  Hill,  46  Mont.  24,  126 
P.  41. 

277-36  P.  V.  Wilson  (Cal.),  138  P. 
971;  P.  r.  Hutchings,  8  Cal.  App.  550, 
97  P.  325;  P.  v.  Pfanschmidt,  262  111. 
411,  104  N.  E.  804;  S.  f.  Clark  (la.), 
147  N.  W.  152;  Lvon  r.  C,  29  Kv.  L. 
E.  1020,  96  S.  W.  857;  Fletcher  r.  C, 
29  Kv.  L.  E.  955,  96  S.  W.  855;  S.  v. 
Hill,  46  Mont.  24,  126  P.  41;  Coleman 
V.  S.  (Tex.  Cr.).  150  S.  W.  1177;  Tur- 
ner  V.   S.,   48   Tex.   Cr.   585,   89   S.   W, 
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975;  State  r.  Mewhinncv  (Utah),  134 
P.    t)3i'. 

277-37  Hill  r.  S.,  146  Ala.  51,  41  S. 
621;  Linforth  v.  Co.,  15G  Cal.  58,  103 
P.  320;  P.  r.  Claudius,  8  Cal.  App.  597, 
97  P.  6S7  (costume  worn  by  inmate 
of  house  of  prostitution);  D.  C.  r.  Dur- 
yee,  29  App.  Cas.  (D.  C.)  327  (hitching 
post);  P.  r.  Nylin,  236  111.  19,  S(i  N. 
E.  156  (vessels  used  for  nicasurin<i;) ; 
Warren  r.  K.  Co.,  141  Mich.  29S,  104 
N.  W.  613  (defective  electric  insula- 
tors); Lamb  r.  S.,  69  Neb.  212,  95  N. 
W.  1050  (hides  of  animals). 
The  furnishings  of  a  room. — Hughes 
V.  S.,  iL'l)  Tenn.  40,  14S  S.  W.  543. 
Pieces  of  cross-ties,  though  the  whole 
ties  would  be  better  evidence  of  their 
condition.  Adams  v.  Crim  (Ala.),  58 
S.   442. 

277-38  Beattie  v.  McMullen,  82 
Conn.  484,  74  A.  767  (building  stone);) 
St.  Louis,  etc.  R.  Co.  v.  Ewing  (Tex. 
Civ.),  126  S.  W.  625. 
277-39  Moss  v.  S.,  152  Ala.  30,  44 
S.  59S;  P.  V.  Bvrne,  160  Cal.  217,  116 
P.  521;  P.  V.  Weber,  149  Cal.  325,  86 
P.  671;  S.  1-.  Sherouk,  78  Conn.  718,  61 
A.  897;  Roberts  v.  S.,  123  Ga.  146,  51 
S.  E.  374  (curtain  pole);  P.  v.  Pfan- 
schmidt,  262  111.  411,  104  N.  E.  804;  S. 
v.  Schneck,  85  Kan.  334,  116  P.  823;  S. 
V.  Wilson,  223  Mo.  173,  122  S.  W.  671; 
S.  V.  Casev,  34  Nev.  154,  117  P.  5;  P.  f. 
Flanigan  174  N.  Y.  356,  66  N.  E.  9SS 
(iron  bar  and  rope  used  in  attempted 
escape  resulting  in  homicide);  Potts  v. 
S.,  56  Tex.  Cr.  39,  118  S.  W.  535;  Hickey 
V.  S.,  51  Tex.  Cr.  230,  102  S.  W.  417; 
Alarcon  r.  S.  (Tex.  Cr.),  90  S.  W.  179; 
Jard<son  r.  S.,  48  Tex.  Cr.  648,  90  S 
W.  34;  S.  V.  Quinn,  56  Wash.  295,  105 
P.  818.  See  Sanchez  v.  S.  (Tex.  Cr.), 
149  S.  W.  124. 

A  pistol  after  the  witness  had  stated 
that  it  was  either  the  one  which  de- 
fendant had  on  him,  or  one  just  like 
it.  McOuffin  V.  S.  (Ala.),  59  S.  635, 
where,  later,  the  prisoner  identified 
the  pistol  as  his. 

Weapons  admissible  although  indict- 
ment charges  use  of  other  instruments. 
S.  r.  Romano,  41  Wash.  241,  S3  P.  1. 
277-40  P.  r.  Mar  Gin  Suie,  11  Cal. 
App.  42,  103  P.  951;  Osburn  v.  S.,  164 
Ind.  262,  73  X.  E.  601;  Ricen  v.  S.,  63 
Tex.  Cr.  89.  138  S.  W.  403. 
278-41  Watson  r.  S.,  52  Tex.  Cr.  85, 
105  S.  W.  509. 

278-42  Crumpton  r.  S.,  167  Ala.  4, 
52   S.   605;   Barnett  v.  S.,   165  Ala.   59, 


51  S.  2it9;  Pate  r.  S.,  150  Ala.  10,  43 
S.  343;  P.  r.  Manassee,  153  Cal.  10, 
94  P.  92  (apparel  of  assaulted  witness); 
S.  V.  McGuire,  84  Conn.  470,  80  A.  761; 
S.  V.  Jackett,  85  Kan.  427,  116  P.  509; 
S.  r.  Moore,  80  Kan.  232,  102  P.  475; 
Cox  V.  Louisville  &  N.  R.  Co.,  137  Kv. 
388,  125  S.  W.  1056;  S.  v.  Craft,  11*8 
La.  117,  42  S.  718;  Morris  v.  S.,  6 
Okla.  Cr.  29,  115  P.  1030;  Bennefield 
r.  U.  S.,  2  Okla.  Cr.  44,  100  P.  34; 
Durfee  r.  S.  (Tex.  Cr.),  165  S.  W.  ISO; 
Ward  V.  S.  (Tex.  Cr.),  159  S.  W.  272; 
Peters  v.  S.  (Tex.  Cr.),  155  S.  W.  212; 
Venters  v.  S.,  47  Tex.  Cr.  280,  83  S. 
W.  832;  S.  V.  Drummond,  70  Wash.  2(10, 
12(5  P.  541.  See  vol.  6,  p.  671,  and  sup- 
plement thereto. 

"A  shirt,  or  other  garment,  is  not 
admissible  unless  it  serves  some  use- 
ful purpose  in  dejncting  to  the  .jury 
the  location  of  the  wound,  or  the  at- 
titude of  the  parties  at  the  time  of 
the  diOicutly,  but  if  the  shirt  served 
the  purpose  of  enabling  the  jury  to 
better  pass  on  the  question  of  whether 
the  state's  or  appellant's  contention 
as  to  the  attitude  of  deceased  at  the 
time  he  was  killed  was  correct,  there 
was  no  error  in  admitting  it,  if  it  was 
admitted  in  evidence.  In  the  case  of 
Milo  f.  State,  59  Tex.  Ci-.  R.  196,  127 
S.  W.  1028,  this  court  held  that  it  is 
permissible  to  introduce  bloody  cloth- 
ing when  its  introduction  serves  to 
illustrate  some  point  or  solve  some 
question,  or  throw  light  upon  the  mat- 
ter connected  witli  the  proper  solu- 
tion of  the  case,  and  when  the  cloth- 
ing, in  the  light  of  the  whole  case, 
would  aid  the  jury  in  arriving  at  the 
very  truth  of  the  matter,  the  court 
should  not  hesitate  to  admit  its  pro- 
duction. See  also  Adams  r.  State,  48 
Tex.  Cr.  R.  463,  93  S.  W.  116;  Sue  v. 
State,  52  Tex.  Cr.  R.  126,  105  S.  W. 
804;  Dobbs  v.  State,  54  Tex.  Cr.  R. 
555,  113  S.  W.  923;  Long- r.  State,  46 
S.  W.  640;  Williams  r.  State,  00  Tex. 
Cr.  R.  453,  132  S.  W.  345;  King  v. 
State,  13  Tex.  App.  280."  Welch  v. 
S.  (Tex.  Cr.),  147  S.  W.  572. 
278-43  P.  r.  Bond,  13  Cal.  App.  175, 
109   P.   150. 

278-46  No.  Alabama  R.  Co.  t?.  Man- 
sell,  138  Ala.  548,  36  S.  459;  S.  v. 
Brannan,  206  Mo.  636,  105  S.  W.  602; 
Keen  v.  R.  Co.,  129  Mo.  App.  301,  108 
S.  W.  1125;  Morris  v.  Miller,  S3  Neb. 
218,  119  N.  W.  458;  Weber  r.  R.  Co., 
57  Misc.  157,  107  N.  Y.  S.  965;  Milo  v. 
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S.,  59  Tex.  Cr.  196,  127  S.  W.  1025. 
278-47  S.  V.  Eubaka,  82  Conn.  59, 
72  A.  566  (human  blood  spots  on  cloth- 
ing when  defendant  arrested) ;  S.  v. 
Shercuk,  78  Conn.  718,  61  A.  897;  S. 
V.  VVhitbeck,  145  la.  29,  123  X.  W.  982; 
F.  Bimel  Co.  v.  Harter,  51  Ind.  App. 
267,  98  N.  E.  360;  S.  v.  Aspara,  113  La. 
940,  37  S.  883;  S.  v.  Vey,  21  S.  D.  612, 
114  N.  W.  719;  S.  v.  Landers,  21  S. 
D.  606,  114  N.  W.  717;  Cordes  v.  S., 
54  Tex.  Cr.  204,  112  S.  W.  943;  Bovd 
V.  S.,  50  Tex.  Cr.  138,  94  S.  W.  1053; 
S.  V.  Inlow  (Utah),  141  P.  530;  Roszczy- 
niala  r.  S.,  125  Wis.  414,  104  N.  W. 
113. 

279-48  S.  V.  Bailey,  79  Conn.  589, 
65  A.  951  (skull);  Sprouse  v.  C.  132 
Ky.  269,  116  S.  W.  344  (bones  of 
burned  body) ;  Ty.  v.  Lobato,  17  N. 
M.  666,  134  P.  222;  P.  v.  Way,  119 
App.  Div.  344,  104  N.  Y.  S.  277  (jaw 
bone  of  decedent);  P.  v.  Gillette,  11)1 
N.  Y.  107,  83  N.  E.  680  (foetus  re- 
moved at  autopsy) ;  S.  r.  Mariano  (E. 
I.),  91  A.  21;  Campbell  v.  S.,  Ill  Wis. 
152,  86  N.  W.  855  (skull). 
279-49  Anderson  v.  Seropian,  147 
Cal.  201,  81  P.  521  (amputated  hand); 
St.  Louis,  etc.  E.  Co.  v.  Mathis,  101 
Tex.  342,  107  S.  W.  530  (fragments  of 
bone  from  plaintiff's  head). 
279-50  Muneie  P.  Co.  v.  Martin,  164 
Ind.  30,  72  N.  E.  882. 
279-52  Gardner  v.  Paulson,  117  111. 
App.  17. 

279-54  P.  v.  Maughs,  149  Cal.  253, 
86  P.  187;  8  Cal.  App.  107,  96  P.  407 
(if  correct  as  far  as  it  goes  though 
immaterial  objects  not  shown) ;  Lush 
V.  Parkersburg,  127  la.  701,  104  N.  W. 
336;  McKeon  v.  Mfg.  Co.,  147  N.  Y. 
S.  1012;  Coolidge  v.  New  York,  99  App 
Div.  175,  90  N.  Y.  S.  1078;  Parks  v. 
Miller,  185  N.  Y.  529,  77  N.  E.  1192; 
Gcist  V.  Eapp,  206  Pa.  411,  55  A.  1063. 
Wooden  model  of  surface  of  land  not 
admitted.  Hunter  V.  Sanitary  Dist., 
179  HI.  App.   172. 

Reproduction  of  noise  made  by  train, 
by  means  of  plionograph,  allowed. 
Boyne  City,  etc.  E.  Co.  v.  Anderson, 
146  Mich.  328,  109  N.  W.  429. 
279-55  Animals.  Grcnwell  v.  Gou- 
veria,  14  Haw.  636  (heifer);  Bender 
V.  Appelbaum,  108  N.  Y.  S.  318  (horse, 
admissible) ;  Eichardson  v.  S.,  49  Tex. 
Cr.  391,  94  S.  W.  1016  (profert  of 
jennet,  in  action  for  sodomy,  denied). 
279-56  Lindsay  v.  S.,  138  Ga.  818, 
76  S.  E.  369. 


279-57  Andrews  r.  S.,  159  Ala.  14, 
48  S.  858;  Houston  v.  R.  Co.,  118  Mo. 
App.  464,  94  S.  W.  560;  Alarcon  v. 
S.  (Tex.  Cr.),  90  S.  W.  179;  Mayes  v. 
S.  (Tex.  Cr.),  100  S.  W.  386  (scar  in 
the  back). 

38(l-6<)  Mcllwain  v.  Gaebe,  128  lU. 
App.  209;  Missouri,  etc.  B,  Co.  v. 
Moody,  35  Tex.  Civ.  46,  79  S.  W.  856. 
280-61  Continental  C.  Co.  v.  Wynne, 
36  Okla.  325,  129  P.  16. 
280-63  Pittsburgh,  etc.  H.  Co.  v. 
Lightheiser,  168  Ind.  438,  78  N.  E. 
1033. 

280-64  "Plaintiff  was  allowed,  over 
defendant's  objection,  to  get  up  and 
show  how  she  said  she  could  walk  with 
and  without  her  crutches.  Counsel 
said  to  her:  *I  wish  you  would  take 
your  crutches,  Miss  Willis,  and  step 
on  the  floor  there  and  show  the  jury, 
the  best  you  can,  how  you  can  move 
around  the  house  [the  courtroom].' 
A  demonstration  followed.  Then  coun- 
sel said:  'Let  me  take  your  crutches, 
and  [you]  show  the  jury  the  best  you 
can  move  around  the  house  [the  court- 
room].' And  another  demonstration 
followed.  This  was  going  too  far." 
Willis  V.  City  of  Browning,  161  Mo. 
A])p.  461,  143  S.  W.  516. 
280-65  Johnson  v.  Coal  Co.,  173  111. 
App.  414;  Dow  W.  &  I.  WTvs.  v.  Smith 
(Ky.),  124  S.  W.  819;  Ford  r.  Co.,  30 
K}'.  L.  R.  698,  99  S.  W.  609;  Chicago 
etc.  R.  Co.  r.  Krayenbuhl,  70  Neb.  766, 
98  N.  W.  44;  Ewing  v.  Co.,  65  W.  Ya. 
726,  65  S.  E.  200. 

280-66  Garvick  v.  R.  Co.,  124  la. 
691,  100  N.  W.  498;  S.  r.  Stevens,  133 
la.  684,  110  N.  W.  1037.  See  supra, 
"Breach  of  Promise,"  739-24. 
Barn  door  with  carved  initials  on  it, 
admissible.  S.  v.  Kent,  83  Vt.  28,  74 
A.  389. 

280-67  P.  V.  Claudius,  8  Cal.  App. 
597,  97  P.  687;  Stewart  v.  Driscoll,  56 
Colo.  316,  139  P.  18;  C.  v.  Howard,  205 
ISfass.  128,  91  N.  B.  397;  Sharp  v.  S. 
(Tex.  Cr.),  160  S.  W.  369;  Kellv  v.  S. 
(Tex.  Cr.),  151  S.  W.  304.  See  Corley 
r.  S.  (Tex.  Cr.),  155  S.  W.  227. 
The  exhibition  of  plaintiff's  person 
was  criticised  in  Landro  V.  E.  Co.,  117 
Minn.  306,  135  N.  W.  991,  but  held  not 
reversible  error  under  the  circum- 
stances. 

Injury  not  disputed. — Turon  v.  Chicago 
C.  E.   Co.,  152  111.  App.  351. 
280-68     Smith     v.    S.     (Ala.),    62    S. 
864;  Pope  l\  S.,  174  Ala.  63,  57  S.  245; 
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Rollings  r.  S.,  160  Ala.  82,  49  S.  329; 
D.  C.  r.  Duiyco.  29  App.  Cas.  (D.  C.) 
327  (upon  issue  of  coiulition  ami  ap- 
pearance of  hitchin*!  po^t,  admis- 
sible); Lamb  r.  S.,  69  Neb.  212,  9.")  N. 
W.  lO.iO  (hides  of  stolen  steers  to 
show  fact  of  death  and  place  of  sale) ; 
Gulf  etc.  R.  Co.  r.  Bovce,  39  Tex.  Civ. 
195,  87  S.  W.  39.}  (parts  of  railroad  ties, 
to  show  thev  were  rotten);  Adams  r. 
S.,  48  Tex.  "Cr.  4r)2,  93  S.  W.  116 
(bloody  clothes,  to  show  size  of  knife 
blade  which  did  cutting);  Moore  r.  S., 
51  Tex.  Cr.  468,  103  S.  W.  1S8  (shoes, 
to  show  footprints  made  by  defendant). 
Flange  of  car  wheel  is  admissible  as 
illustrative  of  piece  which  was  exam- 
ined at  time  of  accident.  South  Cov- 
ington &  C.  St.  E.  Co.  V.  Finan's  Admx., 
1."3  Ky.  340,  ITlt  S.  W.  742. 
Proximity  of  firearm  to  wound  may 
be  shown  by  burnt  condition  or  powder 
stain  on  clothing.  Flege  v.  S.,  93  Neb. 
610,   142  N.  "W.  276. 

281-69  Beattie  v.  McMullen,  82 
Conn.  484,  74  A.  767;  Berbarrv  r.  Tom- 
bacher,  162  N.  C.  497,  77  S'.  E.  412; 
Choctaw  El.  Co.  r.  Clark,  28  Okla.  399, 
114  P.  730;  Armstrong  Pack.  Co.  v. 
Clem  (Tex.  Civ.),  1.51  S.  W.  .576;  Bloch 
r.  Ins.  Co.,  132  Wis.  150,  112  N.  W.  45. 
281-71  Rollings  v.  S.,  160  Ala.  82, 
49  S.  329;  S.  i\  Craft,  118  La.  117,  41 
S.  718;  Keen  v.  R.  Co..  129  Mo.  App. 
301,  108  S.  W.  1125;  P.  V.  Way,  119 
App.  Div.  344,  104  X.  Y.  S.  277; 
Thomas  v.  S.,  45  Tex.  Or.  Ill,  74  S.  W. 
36. 

281-72  Pate  v.  S.,  150  Ala.  10,  43 
S.  343;  Gardner  r.  Paulson,  117  111. 
App.  17;  Ward  v.  S.  (Tex.  Cr.),  1.59  S. 
W.  272;  Missouri,  etc.  R.  Co.  r.  Lvnch, 
40  Tex.  Civ.  543,  90  S.  W.  511;  Clark 
r.  S..  51  Tex.  Cr.  519,  102  S.  W.  1136; 
St.  Louis  etc.  R.  Co.  v.  Mathis,  101 
Tex.  312,  107  S.  W.  530. 
281-73  Rain  v.  S.  (Ariz.),  137  P. 
5.50. 

281-74  No.  Alabama  R.  Co.  r.  Man- 
sell.  138  Ala.  54<<,  36  S.  459;  Anderson 
r.  Seropian,  147  Cal.  2f)l.  81  P.  521; 
Herron  r.  C,  23  Kv.  L.  R.  782,  64  S. 
W.  432;  S.  r.  Aspara,  113  La.  940,  37 
S.  883;  Alarcon  r.  S.  (Tex.  Cr.),  90  S. 
W.  179;  Sue  v.  S.,  52  Tex.  Cr.  122,  105 
S.  W.  804. 

281-75  Turner  r.  C,  28  Kv.  L.  R. 
487.  89  S.  W.  482;  Flege  r.  S.,"  93  Neb. 
610,  142  N.  W.  276;  S.  r.  Hunter.  82 
S.  C.  153.  63  S.  E.  685;  .Tohnson  r.  S. 
(Tex.  Cr.),  167  S.  W.  733;   Reagan   r. 


'  S.  (Tex.  Cr.),  157  S.  W.  483;  Kellv  v. 
S.  (Tex.  Cr.),  151  S.  W.  304;  Canon  r. 
S.,  59  Tex.  Cr.  398,  128  S.  W.  141; 
Welch   r.  S.   (Tex.  Cr.),  147  S.  W.  572. 

281-78  See  Adams  r.  S.,  9  Ala.  App. 
S9.   (U   S.   371. 

282-79  Smith  r.  S.  (Ala.),  62  S. 
184;  South  Covington  &  C.  St.  R.  Co. 
r.  Finan's  Admx.,  153  Kv.  340,  155  S. 
W.  742;  Spurlock  v.  Shreveport  Co.,  118 
La.  1,  42  S.  575  (where  demonstrative 
evidence  is  peculiarly  valuable,  it  ought 
to  be  produced);  McKeon  V.  Mfg.  Co., 
147  N.  Y.  S.  1012;  Clevenger  v.  Blount 
(Tex.  Cr.),  114  S.  W.  868;  Lucas  r.  S., 
50  Tex.  Cr.  219,  95  S.  W.  1055. 
282-80  P.  r.  Ah  Lee,  164  Cal.  350, 
128  P.  1035;  Fnion  r.  S.,  7  Ga.  App.  27, 
66  S.  E.  24;  S.  v.  Barrington,  198  Mo. 
23,  95  S.  W.  235;  Flege  v.  S.,  93  Neb. 
610,  142  N.  W.  276;  Krens  r.  S..  75 
Neb.  294,  106  N.  W.  27;  P.  r.  Wav, 
119  App.  Div.  344,  104  N.  Y.  S.  277; 
Bender  r.  Applebaum,  108  N.  Y.  S.  318; 
Bovd  V.  S.,  50  Tex.  Cr.  138,  94  S.  W. 
1053;  S.  V.  Kent,  83  Yt.  28,  74  A.  389. 
282-82  See  First  Nat.  Bank  r.  Casey 
(Lt.),  138  N.  W.  897. 
Profert  of  person  not  allowed  to  show 
height  and  size.  Lindsnv  r.  S.,  138  Ga. 
818,  76  S.  E.  369. 

Infant  of  two  and  one-half  years  may 
be  put  in  evidence  to  establish  facts 
of  liirth  and  ]irior  iinlawful  intercourse. 
Watson  V.  Tavlor  (Okla.),  131  P.  922. 
282-83  Jones  V.  S.,  156  Ala.  175,  47 
S.    100. 

282-84  Watts  r.  S.,  8  Ala.  App.  264, 
63  S.  18;  Smith  r.  Hawkins,  93  Miss. 
588,  47  S.  429;  S.  r.  Danforth,  73  N. 
H.  215,  60  A.  839;  S.  r.  Russell,  64  Or. 
247.  129  P.  1051.  But  see  Bilkovic  r. 
Loeb,  156  App.  Div.  719,  141  N.  Y.  S. 
279. 

Child  may  be  exhibited  to  jury. — An- 
derson r.  Aupperlo,  51  Or.  556,  95  P. 
330. 

284-85  Benson  v.  Raymond,  142 
:Mich.  357,  105  N.  W.  870,  108  N.  W. 
660,  admissible  to  prove  mental  capa- 
citv   of   grantor. 

284-87     Republic  T.  &  S.  Co.  v.  Yan- 
(us7.ka,   166  Fed.   684.  92   C.  0.   A.  280; 
Keen  r.  R.  Co.,  129  Mo.  App.  301,  108 
S.  W.  1125. 

284-88  Moss  v.  S.,  152  Ala.  30,  44 
S.  598;  P.  r.  Hutchings,  8  Cal.  App. 
550,  97  P.  325;  Ti.ian  r.  Steel  Co.,  158 
HI.  App.  30.  nf.  250  HI.  554.  95  N. 
E.  fi27;  Goodrich  r.  R.  Co..  148  HI. 
App.  579;  Ewald  v.  E.  Co.,  107  HI.  App. 
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294  (exhibition  of  injured  legs  within 
discretion  of  court);  Chicago  Tel.  S. 
Co.  r.  Co.,  134  la.  2o2,  111  N.  W.  935; 
Withey  v.  E.  Co.,  141  Mich.  412,  104 
N.  W.'^773;  Barfoot  f.  White  Star  Line, 
170  Mich.  349,  136  N.  W.  437. 
284-89  Wolf  v:  Crook,  163  111.  App. 
511;  Flege  v.  S.,  93  Neb.  610,  142  N. 
W.  276;  Ide  v.  E,  Co.,  83  Vt.  66,  74 
A.  401.  See  S.  t:  Stevens,  133  la.  684, 
110   N.   W.   1037. 

284-91  P.  V.  Carson,  155  Cal.  164, 
99   P.   970;    S.    r.   Moore,   80   Kan.   232, 

102  P.  475;  Wilson  v.  S.,  58  Tex.  Cr. 
104,  124  S.  W.  943. 

284-92     See  Aspy  r.  Botkins,  160  Ind. 

170,   66   N.   E.   462. 

285-93     McFarland  v.  S.,  S3  Ark.  98, 

103  S.   W.   169. 

285-95  Doubt  expressed  as  to  wheth- 
er skull  might  be  exhumed  and  pro- 
duced. Moss  V.  S.,  152  Ala.  30,  44  S. 
598. 

285-97  S.  V.  Height,  117  la.  650,  91 
N.  W.  935. 

286-98  Texas  C.  E.  Co.  v.  Wheeler, 
52  Tox.  Civ.  603,  116  S.  W.  83,  young 
girl  cannot  be  compelled  to  answer 
question  as  to  willingness  to  submit 
wounds  to  examination  before  consult- 
ing her  father. 

286-99  McFarland  v.  S.,  83  Ark.  98, 
103  S.  W.  169;  Aspv  v.  Botkins,  160 
Jud.  170,  66  N.  E.  462. 
286-1  Defendant  in  open  court  ad- 
mitted that  he  (defendant)  had  shot 
the  complainant  three  times  in  the 
back  with  a  pistol,  and  that  each  of 
said  shots  produced  serious  and  dan- 
gerous wounds.  "The  witness  was  tes- 
tifying with  reference  to  the  nature 
and  character  of  the  wounds  received 
by  the  injured  party,  and  the  injured 
party,  who  was  in  the  courtroom,  stood 
up  by  the  doctor,  and  the  doctor  raised 
his  shirt  and  pointed  out  the  place  of 
entrance  of  each  bullet  and  the  di- 
rection each  bullet  took.  The  court 
further  says  that  there  was  no  ex- 
planation of  any  operation  performed 
by  Dr.  Faulk,  and  nothing  said  or 
done,  except  to  point  out  the  place  of 
entrance  of  each  bullet,  and  explain  the 
direction  it  took  and  the  seriousness 
of  the  injury,  etc.  This  testimony  was 
inadmissible.  For  a  case  in  point,  see 
Graves  v.  State,  58  Tex.  Cr.  E.  42, 
124  S.  W.  676;  and  for  cases  deciding 
practically  the  same  question  on  the 
exhiV)ltion  of  clothes,  see  Cole  r.  State, 
45  Tex.  Or.  E.  232,  75  S.  W.  527;  Chris- 


tian 1-.  State,  46  Tex.  Cr.  E.  47,  70 
S.  W.  562;  :\Ielton  v.  State,  47  Tex.  Cr. 
E.  451,  83  S.  W.  822;  Crenshaw  v.  State, 
48  Tex.  Cr.~E.  77,  85  S.  W.  1147;  Pur- 
year  V.  S.,  50  Tex.  Cr.  E.  462,  98  S. 
W.  258;  Lucas  r.  State,  50  Tex.  Cr.  E. 
220,  95  S.  W.  1065.  Other  cases  might 
be  cited,  but  these  are  sufficient.  This 
testimony  was  of  a  prejudicial  nature, 
and  did  not  serve  to  elucidate  anv  ques- 
tion." Chapman  r.  S.  (Tex.  Cr.),  147 
S.   W.   580. 

286-5  Hauger  v.  V.  S.,  173  Fed.  54, 
97  C.  C.  A.  372;  Sorenson  v.  U.  S.,  168 
Fed.  785,  94  C.  C.  A.  181;  Qefford  v. 
P.,  229  111.  633,  82  N.  E.  343;  S.  r. 
Easco,  239  Mo.  535,  144  S.  W\  449; 
Stab  V.  Schonberg,  24  N.  D.  532,  140 
N.  W.  105;  Sturgis  v.  S.,  2  Okla.  Cr. 
362,  102  P.  57;  S.  v.  Spanos,  66  Or.  118, 
134  P.  6;  S.  V.  Kent,  83  Vt.  28,  74  A. 
389;  Jenkins  v.  S.  (Wyo.),  134  P.  260. 
See  Atlantic,  etc.  E.  Co,  v.  T.  McEl- 
murrav  (Ga.  App.),  80  S.  E.  680;  S. 
v.  Cerciello  (N.  J.),  90  A.  1112. 
Evidence  showing  that  only  difference 
between  model  and  original  article  was 
that  one  was  made  of  wood,  the  other 
of  leather  laid  a  proper  foundation  for 
admission  of  model.  Texas  Mach.  & 
S.  Co.  V.  Ayers  Co.  (Tex.  Civ.),  150  S. 
W.  750. 

Formal  fiijding  of  connection,  unneces- 
sary. S.  V.  Sherouk,  7S  Conn.  71 S.  61 
A.  897. 

Examination  by  opposite  party  and  his 
attornev.  Wendling  r.  C,  143  Kv.  587, 
137  S.  'W.  205. 

287-6  P.  V.  Muhlv,  11  Cal.  App.  129, 
104  P.  466;  Jenkins  r.  S.  (Wvo.),  134 
P.  260.  Comp.  P.  7-.  Mar  Gin  Suie,  11 
Cal.  App.  42,  103  P.  951. 
Hearsay  admissible  to  connect  defend- 
ant with  articles  oITored  if  followed  by 
unobjectionable  testimonv.  S.  V.  Quinn, 
56  Wash.  295,  105  P.  818. 
287-7  Ex  parte  Eichardson  (Ala.), 
58  S.  909  (gun);  Andrews  r.  S.,  159 
Ala.  14,  48  S.  858;  P.  r.  Bvrne.  160  Cal. 
217,  116  P.  521;  Colorado  M.  E.  Co.  v. 
McGarry,  41  Colo.  398,  92  P.  915;  Hay- 
ward  r.  Maronev,  85  Conn.  261,  85  A. 
379;  Harper  v.  S.  (Ga.  App.),  81  S.  E. 
817;  Eeiiister  r.  S.,  10  Ga.  App.  623, 
74  S.  E.  429;  People  v.  Pfanschmidt.  262 
Til.  411,  104  N.  E.  804;  Dudlov  r.  Wa- 
bash E.  Co.,  167  Mo.  App.  647,  150  S. 
W.  737;  P.  r.  Bonier,  189  N.  Y.  108, 
81  N.  E.  949:  Lightle  r.  S.,  2  Okla.  Cr. 
334.  101  P.  608:  S.  r.  Landers.  21  S. 
D.   606,  114  N.  W.  717;  Venters  v.  S., 
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47  Tex.  Cr.  280,  S3  S.  W.  832;  S.  v. 
Nelson,  39  Utah  238,  117  P.  71;  S.  v. 
Drunimond,  70  Wash.  260,  126  P.  541; 
Eosezvniala  v.  S.,  125  Wis.  414,  104  N. 
W.  113. 

See  MeGuffin  v.  S.,  178  Ala.  40,  59  S. 
635;  Ozark  v.  S.,  51  Tex.  Cr.  106,  100 
S.  W.  927. 

Evidence  of  identity  insufficient. — S.  v. 
Allen.  23  Ida.  772,  131  P.  1112;  Dowell 
V.  S.  (Ind.),  101  N.  E.  815;  Sykes  v. 
Village  of  Portland,  177  Mich.  290,  143 
N.  W.  326. 

Error  in  admitting  unidentified  arti- 
cle, cured  by  its  subsequent  identifica- 
tion. Davis  V.  S.,  159  Ala.  104,  48  S. 
694. 

"Over  objection  the  court  allowed  the 
rifle  and  the  cartridges  to  be  intro- 
duced in  evidence,  but  stated  that,  un- 
less it  was  afterwards  connected,  he 
would  exclude  the  evidence.  Said 
Fletcher  Powers  afterwards  testified 
that  he  was  within  two  or  three  feet  of 
Brown  Horton  when  he  was  killed;  that 
it  was  dark,  and  he  saw  Horton  call, 
'Hands  up!'  and  Horton  and  the  man 
in  front  of  him  -fired  about  the  same 
time;  that  the  other  party  whirled  and 
ran  off,  that,  just  after  daylight,  he 
and  the  posse  continued  their  pusuit 
of  the  defendant,  in  the  direction  the 
man  had  gone;  that,  after  crossing  over 
the  bridge,  and  not  far  therefrom,  they 
found  an  empty  44  shell  which  had 
been  freshly  fired,  and  this  shell  was 
picked  up  and  delivered  to  Sheriff 
Palmer.  This  was  enough  to  justify 
the  court  in  overruling  the  motion  of 
the  defendant,  after  the  state  had 
closed,  to  exclude  the  rifle.  The  jury 
had  a  right  to  examine  it,  compare  its 
caliber  with  the  empty  shell  found,  and 
from  these  and  other  circumstances  de- 
termine whether  the  rifle  and  cartridge 
were  the  defendant's,  and  whether  the 
shot  which  killed  Horton  came  from 
the  rifle  in  the  hands  of  defendant." 
Ex  parte  Richardson  (Ala.),  58  S.  909. 
Not  necessary  to  show  that  shoes  found 
in  defendant's  room  were  worn  by  him 
on  day  of  crime.  S.  v.  Easco,  239  Mo. 
535,  144  S.  W.  4-19. 

In  a  prosecution  for  unlawfully  selling 
cocaine,  a  package  claimed  to  be  the 
one  sold  may  be  exhibited  though  it 
was  not  taken  from  vendee  in  defend- 
ant's presence.  S.  f.  Burno,  158  N.  C. 
632,  74  S.  E.  462. 
388-8     S.  V.  Eoby,  83  Vt.  121,  74  A. 


638.      See    Hein    v.    Mildebrandt,    134 

Wis.   582,  115   N.  W.   121. 

288-10     S.    V.   Whitbeck,   145   la.   29, 

123  N.  W.  982,  Clark  v.  S.,  51  Tex.  Cr. 

519,  102  S.  W.  1136. 

Should  be  preserved  with  care. — Erdu- 

man  v.  S.,  90  Neb.  642,  134  N.  W.  258, 

an  explosive. 

288-11     Connor   v.    E.    Co.,    149    Mo. 

App.  675,  129  S.  W.  777;  Bennefield  f. 

U.  S.,  2  Okla.  Cr.  44,  100  P.  34. 

289-12     Stewart  v.  Driscoll,  56  Colo. 

316,  139  P.   18. 

Kent  in  garment  must  be  shown  to  have 

been  in  same  condition  immediately  af- 
ter transaction.     Chicago  T.  Co.  v.  Kor- 

ando,  129  111.  App.   620. 

Radiator    of   automobile. — See   Neel    v. 

Smith    (la.),  147  N.  W.  183. 

All  the  bones  in  controversy  should  be 

produced.     Staloch  v.  Holm,  100  Minn. 

276,  111  N.  W.  264. 
"If  appellant  was  relying  upon  the 
claim  that  it  was  not  shown  to  be  in 
the  same  condition  as  at  the  time  it 
was  removed,  he  should  have  called  that 
to  the  attention  of  the  court  or  in- 
terrogated the  witness  concerning  it." 
P.  V.  Bond,  13  Cal.  App.  175,  109  P. 
150. 

289-13     S.  f.   Craft,  118  La.   117,  42 
S.   718. 

289-14     S.  V.  McGuire,  84  Conn.  470, 
80  A.  761;  S.  V.  Craft,  supra  (delay  in 
production     of     clothing     of     deceased 
goes  to  its  weight  and  not  admissibil- 
ity) ;  S.  V.  Brannan,  206  Mo.  636,  105  S. 
W.    602     (clothes    washed    adjnissible) ; 
P.  V.  Flanigan,  174  N.  Y.  356,  66  N.  E. 
988  (slight  change  immaterial) ;  Cordes 
V.  S.,  54  Tex.  Cr.  204,  112  S.  W.  943; 
Hiekey  v.   S.,   51   Tex.   Cr.   230,   102   S. 
W.    417    (bullet   found    100    days   after 
killing,    admissible) . 
289-15     S.  r.  Cook,  13  Ida.  45,  88  P. 
240,  (cit.  the  text) ;  Annapolis,  etc.  Co. 
r.   Fredericks,   112   Md.   449,   77   A.   53; 
Self  V.  S.,  90  Miss.  58,  43  S.  945   (skull 
two  vears  after  death,  inadmissible). 
290-17     Mayor    v.    Thomas,    130    Ga. 
153,   60   S.   E.   461;   Lush   v.  Town,   127 
Ta.   701,   104   N.   W.   336.     See  Daniels. 
1-.  Stock,  22  Colo.  App.  529,  130  P.  1031; 
Berbarry  v.  Tombacher,  162  N.  C.  497,1 
47  S.  E.  412;  Parker  v.  S.  (Tex.  Ct.),  75 
S.  W.  30;  Wilson  v.  S.,  49  Tex.  Cr.  50, 
90  S.  W.  312  (stick  alleged  to  be  similarj 
to    one   with   which    assault   committed,! 
orisinal  being  lost,  is  admissible) ;  Idej 
V.   R.  Co.,  83  Vt.  66,  74  A.  401;  Harris 
r.  Seattle,  etc.  E.  Co.,  65  Wash.  27,  117 
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rCfi^;  V  r"-  -^''''  '^^  Burroughs  V. 
ooV>  .'k  T  ^^•'  .^^  ^^•-  -'0'  114  P.  103. 
r    K  Jnaclmissible     unless     proved 

to   be  part  of  bulk   in  question.     S    v 
kelson,   39  Utah  238,  117  P    71 

it'  ,  S.  W.  191  (object  offered  must 
be  satisfactorily  identified  as  sample); 

m^R  ?19.^'''"°  '''*  '^'^''^'  ^°  ^^^^-  38, 
291.21  Question  as  to  accuracy  of 
model  goes  to  its  weight  and  not  its 
admissibility.  Coolidge  v.  New  York. 
99  App.  Div  175,  90  N.  Y.  S.  107S 
Parks  i..  Miller,  185  N.  Y.  529,  77  N. 

In  court's  discretion.— Everson  v.  Cas- 

li7^i-'  ?^  ^^''''-  -14-  9^  N.  E.  459. 
iT/s    W.'^6?r^^^-^-'^"'T^^-C-42, 

292-25  Sameness  of  condition.  See 
n' w!  498!  ""'•'    '''    '"•    ''1'    K^O 

292-28  Improper  for  prosecutor  to 
wear  injured  party's  coat  with  holes 
i  X  n  f'l'^l^essing  jury.  Corley  v. 
».  (Tex.  Cr.),  155  S.  W    997  "^ 

293-35     U.    S      etc     Cn' ,'    r 

T-o  Ai  -/^  _■'  •  ^^-  ^-  Granger, 
1/2  Ala.  o46,  55  S.  244 

rf^i^?Ar®''°l^-'°°  '■•  ^*-  ^«"is,  etc.  E. 
zWlf,  nl-^^^-  419.  138  S.  W.  98. 
294-40  Chicago  &  A.  E.  Co  r 
Walker,  217  111.  605,  75  N.  E  5^" 
physician  may  use  skeleton  to  explain 
testimony.  ^ 

\^.t^^^  ^'^''^^°  ^  A-  R-  Co.  V. 
S  Z""'  f''^'''''  ^P^ysician  may  use 
t%  r  *i,^\P/^^^  i^J"^^')'-  Houston 
Vfio  Q.  'i  ^  ^1°-  "^PP-  464,  94  S.  W. 
q?  P  ^-''I'te'''  '■•  l^"io",  36  Mont.  92, 
40  T  4^;  Missouri,  etc.  E.  Co.  v.  Lvnch 
Iq^'I^^'J-  -^43,  90  S.  W.  511.  ^  ' 
58  9  ono^^f"*^  Richardson  (Ala.), 
S  49-  p'  ^^i.^  ''^-  ^-  ^AJ^-  App.),  6.5 
P  fin'  n  !^-  ^t"^'  149  C^l-  32.5  86 
fi)   rV5^  C^/-  Duryee,  29  App.   Cas. 

bd   b    E.    606;    Vance   v.   Drug  Co.,   149 
lU.  App.   499;    Sampson   v.   e!   Co     1.56 

f%t^.F-  'p''  \i^  «•  ^-  98  Potts  t 
b,  06  Tex  Cr.  39,  118  S.  W.  535;  Ide 
t.  R.  Co.,  83  Vt.  66,  74  A.  401.  ' 
Article  may  remain  in  view  of  jury 
loTp^  St  ^-  ''  '^1^°^^'  80  Kan.  232, 
295-43  Sampson  v.  E.  Co  156  \\n 
A».  419,  138  8.  W.  98,  hands  of  plaL 
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«onf;v  s  '"S  °'  "'i"oscope  discre- 
crs(D.  ?)"  5?:''  "■•  P°-'-.  23  App. 
295-45  Missouri,  ete.  E.  Co  v 
Moo<iv,  30  Tex.  Civ.  4-6,  79  S.  W    856' 

£"tllV1^^t?Rfe/V.   tV  '\  o'lf 
Cr    481     QQ   n    coo   "7  '  ^^'J  ^  Okla, 

sp^ct)    *  ^    ^"'^^  '™""  ^^^  i^- 

Such    act   not   prejudicial    to    accused 
Brownson  v.  S.,  93  Ark.  20,  123  SW 

4TI  9?5  n'nS^"   ^-^  !•'  l-^*^  ^la.   140, 
room)         ^  """^^  ^'  *^^'"^  ^^  J^^:^ 

296-51     Garvick    v.    E     Co      194    To 

S  'f '  ''•  ^'-Z''  (P^vaTe'exalin:: 
tion  of  person  of  defendant,  improper); 

W    21-   ''^^"^*'   11°   ^li^»-   12,   124   N. 

In  Morris  r.  MUler,  83  Neb.  218  119 
f^-  w.  4.0S,  article  taken  by  mistake- 
unproper,  but  not  ground  of  prejudice'. 

ftfl\X   '•    '-    ^^-^^^^^^    11^    La. 

??^"^v     ^m'^"^^-  ^a^"ee,  69  S.  C.  523, 
48    b.    E.    .041    (paper    is    sufficient    evi- 
dence    description    of   property   was  in 
writing  and  not  printed).        "^ 
?^   X^F    J^'istrand    v.   P.,    213    111.    72, 

't^t%  '^k  ^<.'-  ^^^^^'  149  Cal. 
Af  '/  .-^^^'  ^^issouri,  etc.  E.  Co.  v. 
Moody,  3.3  Tex.  Civ.  46,'  79  S.  W.  856 
(comparison  of  injured  limb  with  un- 
injured one,  proper) 

?o^I;?39.'-^"-''^^'°^*^'^^^^-^-2i^^ 

^0^P"^2*49.®''  ^'  '•  ^''°"^'  ^'^  ^^^-  "^95, 
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See    the    title     "Depositions"     in     6 
Staxdabd  Proc. 

liules  of  court  requiring  deposition  at 
hearing  on  motions,  314-18;  Availability 
of  other  testimony,  334-80;  When  tel 
trmony  is  incompetent,  irrelevant  or 
prnnleged,  342-4;  Mistalce  in  putting  in- 
terroaatories.  417-87;  Compulsio7i  by 
auxiliary  court,  420-96;  Filing  after  sub- 
mission,  477-14;  Withdrawing  for  amend- 
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ment,  481-33;  Adoption  of  former  tes- 
timony, 526-17;  Express  waiver  confined 
to  cn:tio)i  where  made,  558-42. 
307-1  Crenshaw  r.  Miller,  111  Fed. 
450;  U.  S.  f.  Clark,  25  Fed.  Cas.  No. 
14,803;  The  Sallie  P.  Linderman,  22 
Fed.  557;  Broyles  r.  Buck,  37  Fed.  137; 
Stimpson  v.  Brooks,  23  Fed.  Cas.  No. 
13.454;  Indianapolis  W.  Co.  r.  Co.,  05 
Fed:  534;  Mattinorly  r.  Nichols,  133 
Cal.  332,  65  P.  748;  P.  v.  Robles,  117 
(\'.l.  681,  49  P.  1042;  Baker  v.  Magrath, 
106  Ga.  419,  32  S.  E.  370;  Woods  r.  S., 
134  Tnd.  35,  33  N.  E.  901;  Fuller  r. 
Ilogdon,  25  Me.  243;  In  re  Liter,  19 
Mont.  474,  48  P.  753;  S.  v.  Dayton,  23 
N.  J.  L.  49,  53  Am.  Dec.  270;  Hughes 
r.  If.  Co.,  122  Wis.  258,  99  N.  W.  897. 
A  deposition  is  not  a  written  instru- 
ipont.  Peahody  A.  C.  Co.  v.  Yandell, 
179  Ind.  222,  100  N.  E.  758. 
,109-5  Woslinghouse  M.  Co.  v.  Co., 
170  Fed.  430,  95  C.  C.  A.  600. 
311-6  Clark  ff.  Callahan,  105  Md. 
600,  66  A.  618,  10  L.  E.  A.  (N.  S.) 
616,  statute  authorizing  taking  testi- 
mony of  non-residents  applies  to  equity 
suits  as  well  as  law  actions. 
311-8  Hutchins  r.  Hutchins,  41  App. 
Cas.    (D.  C.)    367. 

312-12  Tuttle  v.  Pockert,  147  la. 
41 .  1 25  N.  W.  841 ;  Ex  parte  Alexander, 
163  Mo.  App.  615,  147  S.  W.  521. 
Under  Massachusetts  statute  a  cause  is 
"  Mending"  in  tlic  sujirome  court  when 
it  is  there  on  appeal  from  the  probate 
court.  Moore  v.  Stoddard,  206  Mass. 
395,  92  N.  E.  502. 

313-14  See  S.  F.  Oas  &  E.  Co.  v. 
Court,  155  Cal.  30,  99  P.  359. 
313-15  Deposition  taken  in  accord- 
ance with  statute,  applying  only  to 
county  courts,  may  be  used  in  circuit 
court.  In  re  Arrowsmith,  206  111.  352, 
69  N.  E.  77,  dist.  In  re  Noble,  124  111. 
266.   15  N.  E.  850. 

314-16  In  re  Wogan,  103  Mo.  App. 
146,  77  S.  W.  490.  See  Midland  Co. 
r.  Bk.,  34  Ind.  App.  107,  72  N.  E.  290; 
In  re  Lee,  41  Misc.  642,  85  N.  Y.  S. 
224. 

In  bankruptcy  proceedings,  depositions 
mav  be  taken.  In  re  Washington  S. 
,t  B.  Co..  210  Fed.  984  (C.  C.  A.). 
Rules  of  court  requiring  deposition  at 
hearing  on  motions. — See  Importers' 
Bk.  r.  Lvons,  134  Fed.  510;  Despeaux 
r  K.  Co.",  147  Fed.  926. 
New  York  statute  authorizing  deposi- 
tions   extends    to    actions    for    claims 


against  estates.  Deerv  v.  Bvrne,  120 
A]. p.  Div.  6,  104  N.  Y.  S.  836. 
Proceeding  under  Chinese  exclusion  act, 
not  criminal,  and  defendant  entitled  to 
take  depositions  de  bene  esse  under 
U.  S.  Eev.  St.  §863.  In  re  Lam  Jung 
Sing,  150  Fed.  608  dist.  and  disap.  U. 
S.  r.  Horn  Ring,  4S  Fed.  635. 
Disbarment  proceedings. — S.  v.  Mosher, 
128  la.  82,  103  N.  W.  105  (depositions 
admitted);  dist.  In  re  Attorney,  83  N. 
Y.  164,  and  foil  In  re  Wellcome,  23 
Mont.  259,  58  P.  711.  Such  proceed- 
ings, not  criminal  and  depositions  are 
admissible.  S.  v.  McRae,  49  Fla.  ^89, 
38  S.  605;  In  re  Burnette,  73  Kan. 
609,  85  P.  575. 

Contempt  proceedings  for  violation  of 
injunction,  not  criminal,  and  deposi- 
tions admissible.  Davidson  v.  Munsey, 
29  TTtah  181,  80  P.  743. 
Orphans'  court. — Statute  providing  for 
taking  depositions  in  any  cause  "in 
any  of  the  civil  courts  of  record,"  in- 
cludes orphans'  court.  In  re  Irvine's 
Est.,  209  Pa,  321,"  58  A.  617. 
314-18  On  motions  for  new  trial. 
Davis  V.  Co.,  53  Misc.  1,  102  N.  Y.  S. 
868. 

316-20  See  S.  v.  Jackson,  111  La. 
343,  35  S.  593.  But  see  Rex  v.  -Brooks, 
11  Ont.  L.  R.  (Can.)  525;  S.  v.  Woods, 
71  Kan.  658,  81  P.  184;  S.  v.  Tomblin, 
57  Kan.  841,  48  P.  144. 
Affidavits  as  depositions. — "The  court 
admonished  the  .jury  that  they  should 
receive  the  testimony,  and  give  it  the 
same  weight  and  effect  as  though  the 
witnesses  were  present  and  testified  in 
person.  We  have  in  a  number  of  cases 
upheld  the  constitutionality  of  the  stat- 
ute. It  provides  among  other  things 
as  follows:  'The  court  may,  when,  from 
the  nature  of  the  case,  it  shall  be  of 
opinion  that  the  ends  of  .i»stice  require 
it,  grant  a  continuance,  unless  the  at- 
torney for  the  Commonwealth  will  ad- 
mit the  truth  of  the  matter  which  it 
is  alleged  in  the  affidavit  such  absent 
witness  or  witnesses  would  testify  to.' 
Crim.  Code,  §189.  We  cannot  say  that 
the  court  abused  a  sound  discretion  in 
refusing  to  so  rule,  or  in  ruling  that 
the  affidavit  might  be  read  as  the 
deposition  of  the  absent  witnesses.  No 
facts  were  shown  warranting  the  con- 
clusion that  the  just  effect  of  the  tes- 
timony of  the  witnesses  could  not  be 
had  without  their  presence  in  court. 
This  was  essential.  To  hold  that  the  ^ 
court  without  such  facts  being  shown 
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should  have  required  the  affidavit  to  be 
admitted  as  true  would  be  practically 
to  nullify  the  amendment  of  the  stat- 
ute which  was  designed  to  enable  the 
commonwealth  to  secure  a  trial  of 
cases  of  this  sort  by  admitting  the  affi- 
davit to  be  read  as  the  testimony  of 
the  absent  witnesses,  unless  the  pres- 
ence of  the  witnesses  is  necessary  to 
a  fair  trial."  Bowling  v.  C,  148  Ky. 
9,  145  S.  W.  1126. 

Grand    jury. — See    P.    v.    Dundon,    113 
App.   Div.    369,  98   N.  Y.   S.    1048. 
317-21     See  P.  v.   Droste,   160   Mich. 
66,  125  N,  W.  87. 

318-24  Temporarily  in  jurisdiction. 
Blood  r.  Morrin,  140  Fed.  918. 
320-31  In  federal  courts  bill  lies 
where  defendant  threatens,  but  refuses 
to  bring  suit  and  complainant  can 
prove  his  case  only  by  testimony  of 
persons  designated.  Westinghouse  M. 
Co.  V.  Co.,  170  Fed.  430,  95  C.  C.  A. 
600. 

320-32  Magone  r.  Co.,  135  Fed.  846. 
Judicial  notice  of  distance. — Blood  v. 
Morrin,  140  Fed.  918. 
320-33  Place  of  actual  residence  of 
witness,  rather  than  domicile,  governs 
right  to  take  deposition.  Frost  V.  Bar- 
ber, ]73  Fed.  848. 

320-34  State  laws  govern  use  of  de- 
positions in  federal  courts  when  taken 
in  perpetuam  rei  memoriam.  Ohio  C. 
M.  Co.  V.  Hutchings,  172  Fed.  201,  96 
C.   C.   A.   653. 

321-35  Party  desiring  issuance  of 
dedimus  protestatem  must  show  well- 
grounded  apprehension  of  failure  or  de- 
lav  of  justice.  Magone  v.  Co.,  135  Fed. 
846.  See  Zych  v.  Co.,  127  Fed.  723. 
Reasons  for  allegation  it  is  believed 
complainant  will  be  deprived  of  testi- 
mony he  seeks  must  be  set  out  or  facts 
stated  from  which  court  can  find 
whether  belief  reasonably  well  founded. 
Westinghouse  Co.  v.  Co.,  165  Fed.  992. 
321-36  Smith  v.  Co.,  154  Fed.  786; 
Hartm.an  v.  Feenaughty,  139  Fed.  887; 
Zych  V.  Co.,  127  Fed.  723. 
Depositions  in  federal  courts  may  bo 
taken  according  to  practice  of  state 
where  court  sitting.  Magone  v.  Co., 
135  Fed.  846,  and  cases  supra. 
321-38  Johnson  r.  Co.,  58  Misc.  353, 
no  N  Y.  S.  1098.  See  Smith  r.  Park, 
27  Kv.  L.  E.  351,  84  S.  W.  1167;  Auto 
Club  V.  Canavan,  128  App.  Div.  426, 
112  N.  Y.  S.  785;  In  re  Tweedie  Co., 
105  App.  Div.  426,  94  N.  Y.  S.  167; 
Hebron  v.  Work,   101  App.  Div.   463, 


92  N.  Y.  S,  149;  Vaughn  v.  Schenker, 
123  N.  Y.  S.  535;  Wllleford  v.  Bailey, 
132  N.  C.  402,  43  S.  E.  928  (witness 
unable  to  talk  or  remain  in  court). 
Recital  in  affidavit  is  only  prima  facie 
evidence  that  just  grounds  exist.  W^an- 
ner  v.  Judge,  169  Mich.  231,  134  N.  W. 
993. 

Under  Utah  statute  testimony  of  per- 
son injured  and  not  expected  to  re- 
cover may  be  taken  and  perpetuated  for 
benefit  of  those  entitled  to  sue  for  his 
death.  Ohio  C.  M,  Co.  v.  Hutchings, 
172  Fed.  201,  96  C.  C.  A.  653. 
322-39  Sealy  r.  Williston  (Ky.),  117 
S.  W.  959  (twenty  miles). 
322-43  Pine  Bluff  &  W.  E.  Co.  v. 
McCaskill,  88  Ark.  177,  114  S.  W.  208. 
Secretary  of  corporation  defendant,  not 
a  "party."  Armstrong  v.  E.  Co.,  52 
Or.  437,  97   P.  715. 

323-47  Doherty  v.  Healy,  36  Colo. 
460,  86  P.  323,  statute  applies  to  par- 
ties out  of  state  as  well  as  other  wit- 
nesses. See  Ordway  v.  Eadigan,  114 
App.  Div.  538,  100  N.  Y.  S.  121. 
Non-resident  parties. — Clark  v.  Calla- 
han, 105  Md.  600,  66  A.  618,  10  L.  E. 
A.   (N.   S.)    616. 

325-48  Blood  v.  Morrin,  140  Fed. 
918;  Hartman  v.  Feenaughty,  139  Fed. 
887;  Owensboro  City  E.  Co.  r.  Eow- 
land,  152  Kv.  175,  153  S.  W.  206;  W. 
U.  T.  Co.  r.  Williams,  33  Kv.  L.  E.  1062, 
112  S.  W.  651;  Curtis  v.  Stix  Baer 
(Mo.  App.),  162  S.  W.  1049.  See 
Smith  V.  Cooley  (Tex.  Civ.),  164  S.  W. 
1050. 

Examination  of  party  before  trial  ac- 
cording to  state  statutes  cannot  be  had 
in  federal  courts  unless  it  is  proper  case 
for  taking  deposition.  Hanks  v.  Co., 
194  U.  S.  303;  Blood  r.  Morrin,  140  Fed. 
918.  See  Zych  v.  Co.,  127  Fed.  723. 
New  Jersey. — In  1902  a  supplement  to 
the  evidence  act  was  passed  (1902, 
p.  459)  which  provides  that  if  a  mate- 
rial witness  or  a  party  be  absent  from 
the  state,  whether  the  residence  of  such 
witness  or  party  be  within  or  without 
the  state,  it  shall  be  lawful  for  a  court, 
in  its  discretion  on  such  terms  as  the 
court  or  judge  may  direct,  to  award 
and  issue,  under  the  seal  of  the  court, 
a  commission.  Baelde  v.  Imp.  Co.  (N. 
J.),  83  A.  485. 

325-49  Vaughn  v.  Schenker,  123  N. 
Y.  R.  535. 

326-50  St  John  v.  .Tudge,  161  Mich. 
299,  126  S.  W\  218.  Contra  as  to  depo- 
sitions to  perpetuate  testimony.     Vib* 
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bard   r.   Co.,   66   Misc.   224,   122   N.   Y. 
S.    1068. 

326-51  Conflict  in  New  York  cases 
concerning  right  to  take  depositions  to 
ascertain  if  cause  of  action  exists 
against  other  parties,  is  noted  in  In  re 
Besch,  121  N.  Y.  S.  769,  which  holds 
in  affirmative,  foil.  In  re  Nolan,  70 
Hun  536,  24  N.  Y.  S.  238. 
326-52  Jacobs  r.  Co.,  45  Misc.  56, 
90  N.  Y.  S.  824;  Beard  r.  Beard,  66 
Or.  526,  33  P.  795;  Dixon  v.  Dixon  (W. 
Va.),  79  S.  E.  1016. 
327-53  S.  r.  Naud,  73  N.  H.  531,  63 
A.  673,  defendant  bound  over  to  await 
action  of  grand  jury  cannot  take  depo- 
sition of  prosecuting  witness. 
327-54  Freeman  v.  Brown,  151  N.  C. 
Ill,  65  S.  E.  743;  Missouri,  etc.  E.  Co. 
f.  Browning  (Tex.  Civ.),  166  S.  W.  34; 
James  v.  Piggott,  70  W.  Va.  435,  74  S. 
E.  667.  See  Union  v.  Sonnefield,  113 
La.  436,  37  S.  20;  Jacobs  r.  Co.,  supra. 
328-56  Caraway  v.  Co.,  163  Fed.  189, 
90  C.  C.  A.  59,  in  absence  of  emergency. 
Moving  party  need  not  show  action  was 
at  issue  as  to  all  defendants.  Boyes 
V.  Bossard,  87  App.  Div.  605,  84  N.  Y. 
S.  563.  Under  statute  allowing  taking 
of  deposition  after  answer  filed,  fact 
that  it  was  taken  before  answer  veri- 
fied, does  not  justify  suppression.  Wei- 
siger  r.  Mills,  28  Ky.  L.  K.  1208,  91 
S.  W.  689. 

For  contemplated  motion. — Under  stat- 
ute authorizing  issuance  of  open  com- 
mission for  deposition  to  be  used  on 
issues  of  fact  "joined,"  commission 
will  not  issue  for  testimony  to  be  used 
on  merely  contemplated  motion  to  pun- 
ish for  contempt.  Gardner  f.  Eoycroft- 
ers,  103  N.  Y.  S.  637.  Contra,  In  re 
Dolbeer,  149  Cal.  227,  86  P.  695  (un- 
der statute  authorizing  taking  of  depo- 
sition "when  the  witness  is  about  to 
leave  the  country  where'  the  case  is  to 
be  tried  and  will  probably  continue  ab- 
sent when  the  testimony  is  required," 
a  deposition  taken  during  trial,  proper- 
ly admitted  after  proof  witness  absent 
from  state);  Hallenborg  v.  Greene,  120 
App.  Div.  813,  105  N.  Y.  S.  664  (stat- 
ute) ;  Mercantile  Bk.  v.  Sire,  100  App. 
Div.  459,  91  N.  Y.  S.  418.  See  Hebron 
V.  Work,  101  App.  Div.  463,  92  N.  Y.  S. 
149    (party). 

330-63    Parramore   v.  Parramore,  61 
Fla.  701,  55  S.  795. 
330-66     Lyle  v.  Sarvey,  104  Va.  229, 
51   S.  E.  228. 
332-73     Sheibley  v.   Ashton,   130   la. 


195,  106  N.  W.  618.  Comp.  Fitzsimoiis 
r.  Kichardson  &  Co.,  86  Vt.  229,  SI 
A.  811. 

333-76     Laches.     See  infra,  336-86. 
333-77     See    Fitzsimons    v.    Eichard- 
son  &  Co.,  86  Vt.  229,  84  A.  811. 
334-78     In    equity    action    order    of 
court,  not  required.     Tinning  v.  Mumm, 
146  la.  263,  125  N.  W.  203. 
334-79    Clearwater  Merc.  Co.  v.  Eol)- 
erts,  51   Fla.   176,  40  S.  436;   Baelde   r. 
Ini]).  Co.  (N.  J.),  83  A.  485;  Trowbridge 
I.  Townsend,  79  Misc.  65,  140  N.  Y.  S. 
503;   American  B.  P.  Co.   V.  Geiger,   76 
Misc.  571,   137  N.  Y.  S.   148. 
Mandamus  to  compel  issuance  by  clerk 
proper    where   all    steps   preliminary    to 
issuance  been  taken,  since  it  is  merely 
a  ministerial  act.     S.  v.  McEae,  49  Fla. 
3S9,  38  S.  605. 

334-80  Ferguson  v.  Mullican,  11 
Ont.  L.  E.  35  (strong  showing  must  be 
made  by  a  plaintiff  desiring  to  take  his 
OAvn  deposition,  and  same  in  case  of 
defendant  who  leaves  jurisdiction 
pending  action);  S.  v.  Wetter,  11  Ida. 
433;  83  P.  341.  See  Collector  v.  Judge, 
12  Haw.  99.  But  see  Oakes  v.  Eiter, 
118  App.  Div.  772,  103  N.  Y.  S.  849. 
Mere  possibility  the  witness  may  re- 
turn, not  sufficient  ground  for  vacating 
order  of  examination.  Klaw  v.  Press 
Co.,   151   App.   Div.   720,   136   N.   Y.   S. 

Evidence  sought  must  be  such  as  would 
be  admissible  at  the  trial.  Dwight  v. 
Cibb,  129  N.  Y.  S.  961,  965,  966. 
Application  in  support  of  motion  for 
now  trial,  properly  refused  where  it 
appears  the  alleged  facts  do  not  exist 
or  witness  has  no  knowledge  of  them. 
Davis  V.  Co.,  53  Misc.  1,  102  N.  Y.  S. 
868.  See  also  Mercantile  T.  Co.  v. 
Calvet  E.,  46  Misc.  16,  20,  93  N.  Y.  S. 
238,  241. 

Availability  of  other  testimony  does 
not  justify  denial  of  application  espe- 
cially where  that  sought  would  be 
more  complete  and  reliable.  Boyes  r. 
Bossard,  87  App.  Div.  605,  84  N.  Y.  S. 
563. 

Privileged  testimony. — Fact  testimony 
desired  may  be  privileged  does  not  jus- 
tify denial  of  application.  Cullinan  v. 
Dwight,  51  Misc.  221,  100  N.  Y.  S.  896. 
335-82  See  In  re  Sentell,  53  Misc. 
165,  104  N.  Y.  S.  477. 
335-83  Middleby's  Est.,  242  Pa.  39, 
SS  A.  773. 
S36-84     Ferguson     v.     Mullican,     11 
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Ont.  L.  E.  35;  Schulte  v.  Petruzzi,  153 
App.  Div.  SS9,  137  N.  Y.  S.  1103. 
336-86  Schulte  v.  Petruzzi,  153  App. 
Div.  889,  137  N.  Y.  S.  1103.  Delay  in 
making  application  not  material  if  non- 
prejudicial. Tirpak  v.  Hoe,  53  Misc. 
529,  103  N".  Y.  S.  798.  But  see  Valen- 
tine V.  Eose,  45  Misc.  342,  90  N.  Y.  S. 
389;  Wilcox  v.  Stern,  89  App.  Div.  14, 
85  N.  Y.  S.  159.  No  laches  where  facts, 
though  known  to  party,  not  disclosed 
to  attorney  because  importance  not  ap- 
preciated. Davis  v.  Co.,  53  Misc.  1,  102 
N,  Y.  S.  868.  Nor  where  party  com- 
pelled to  go  abroad  to  gain  information 
as  to  knowledge  possessed  by  witness. 
Eoth  V.  Mautner,  115  App.  Div.  148, 
100  N.  Y.  S.  707. 

In  criminal  case  defendant  should 
make  application  when  arraigned;  he 
cannot  await  his  pleasure.  Clearwater 
M.  Co.  V.  Eoberts,  51  Fla.  176,  40  S. 
436. 

337-88  Change  of  commission. — Al- 
though order  made  for  issuance  of  open 
commission  at  instance  of  proponent  of 
will,  if  latter  resists  allowance  from 
estate  to  special  guardian  of  infant 
contestant  to  defray  expense  of  secur- 
ing a  representation  at  the  taking  in 
of  a  foreign  jurisdiction  court  may 
change  commission  to  one  on  written 
interrogatories.  In  re  Sentell,  53  Misc. 
]6o,  104  N.  Y.  S.  477. 
Costs. — Deery  v.  Byrne,  120  App.  Div. 
6,  104  X.  Y.  S.  836  (payment  in  advance 
of  reasonable  expense  of  adverse  part.y 
where  witnesses  out  of  state) ;  Gowang 
V.  Jobbins,  91  N.  Y.  S.  842  (open  com- 
mission for  deposition  out  of  state  or- 
dered on  condition  of  depositing  or  giv- 
ing security  for  same  to  cover  actual 
expenses  of  attorney,  with  alternative 
of  written  interrogatories). 
337-89  P.  V.  Goodman,  43  Misc.  508, 
89  N.  Y.  S.  522.  Comp.  "Wilcox  v. 
Stern,  89  App.  Div.  14,  85  N.  Y.  S.  159. 
338-92  Davis  v.  Co.,  53  Misc.  1,  102 
N.  Y.  S.  868;  Meres  v.  Emmons,  103 
App.  Div.  381,  92  N.  Y.  S.  1099;  Hebron 
r.  Work,  101  App.  Div.  463,  92  N.  Y. 
S.  149. 

339-95  Tirpak  v.  Hoe,  53  Misc.  529, 
103  X.  Y.  S.  798  (but  must  show  why 
not  made  by  party) ;  Fox  v.  Peacock,  97 
App.  Div.  .500,  90  N.  Y.  S.  137  (same) ; 
Williams  V.  Smith,  29  E.  I.  562,  72  A. 
1093.  See  Downing  v.  McKillop,  117 
N.  Y.  S.  961. 

Information  and  belief. — Eoth  r.  Maut- 
ner, supra.     But   see  Ordway  v.  Eadi- 


gau,  114  App.  Div.  538,  100  X.  Y.  S. 
121;  Vincent  v.  Kilmer,  107  App.  Div. 
499,  95  N.  Y.  S.  343. 

339-96     See  Davis  v.  Co.,  53  Misc.  1, 

102  X.  Y.  S.  868,  refusal  of  third  per- 
son to  make  affidavit. 

339-98  Downing  v.  McKillop,  117  N. 
Y.  S.  961  (absence) ;  Pergoli  v.  Ly- 
man, 92  N.  Y.  S.  788  (facts  not  con- 
clusions must  be  stated) ;  Davis  M.  Co. 
V.  Eobinson,  42  Misc.  52,  85  N.  Y.  S. 
574;  Sullivan  v.  Mfg.  Co.,  129  N.  Y. 
S.  598. 

Afladavit  on  information  and  belief 
must  show  sources  thereof  and  reason 
why  not  made  by  one  personally  famil- 
iar with  facts.  Tirpak  v.  Hoe,  53 
Misc.  529,  103  X.  Y.  S.  798;  Vincent 
I.  Kilmer,  107  App.  Div.  499,  95  N. 
Y.  S.  343.  Comp.  Moriata  v.  Eaymond, 
54  Misc.  271,  105  X.  Y.  S.  973. 
Oral  cross-examination. — Special  cir- 
cumstances justifying,  must  appear  in 
record  by  affidavit.  Woodward  v.  Skin- 
ner, 92  X.  Y.  S.  259. 
340-99  Harden  v.  Hoops,  137  App. 
Div.  299,  121  X.  Y.  S.  1086. 
Exact  residence  of  the  alleged  non-res- 
ident witness  need  not  be  stated,  es- 
peciallv  if  unknown.  Dambmann  v.  E. 
Co.,  110  App.  Div.  165,  97  X.  Y.  S. 
91.  Street  and  number  need  not  be 
stated.     Tirpak   v.  Hoe,  53   jVIisc.   529, 

103  X.  Y.  S.  798. 

341-1  Wertheimer  v.  Favalora,  116 
La.  490,  40  S.  848  (not  required  in  city 
court  of  Xew  Orleans). 
Unnecessary  to  state  testimony  is  to 
be  used  on  trial;  it  is  sufficient  fact 
inferentially  appears.  Jacobs  v.  E.  Co., 
45  Misc.  56,  90  X\  Y.  S.  824. 
342-4  Moriata  v.  Eaymond,  54  Misc. 
271,  105  N.  Y.  S.  973  (affidavit,  Suf- 
ficient). 

When  testimony  incompetent,  irrele- 
vant or  privileged  application  denied 
(P.  V.  Goodman,  43  Misc.  508,  89  N. 
Y.  S.  522);  but  not  merely  because  it 
mav  be  privileged  (see  supra  334-80). 
34*3-10  Wright  v.  Sparks,  127  Ga. 
365,  56  S.  E.  442;  Pergoli  v.  Lyman, 
92  X.  Y.  S.  788. 

Twenty-four  hours'  notice,  sufficient  in 
absence  of  prejudice  where  non-resident 
witness  only  temporarily  in  jurisdic- 
tion. In  re  Tweedie  T.  Co.,  105  App. 
Div.  426,  94  X.  Y.  S.  167. 
Statute  requiring  clerk  to  make  copiea 
of  notice  and  interrogations  and  de- 
liver them  to  sheriff  for  service  does 
not  require  copies  to  be  certified.     El 
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Paso,    etc.    E.    Co.    v.    Vizard,    39    Tex. 
Civ.  534,  88  S.  W.  457. 
See  Park  v.  Zellars,  139  Ga.  585,  77  S. 
E.  922. 

344-15  Presumi)tion  is  citation 
served  though  not  returned  with  depo- 
sition. Carpenter  f.  Gibson,  82  Vt. 
336,  73  A.  1030. 

345-16     Hebron    v.    Work,    101    App. 
Div.  463,  92   N.  Y.  S.  149. 
346-22     Ordway  v.  Eadigan,  114  App. 
Div.  538,  100  N.  Y.  S.  121,  and  if  com- 
mission  is  to  be  open   order  should  so 
state,   as  well   as  whether  it   is   to   be 
an  oral  or  written  interrogation. 
346-25     Spurr    v.   Co.,   117   App.  Div. 
816,  102  N.  Y.  S.  1065. 
346-27     Osborne  v.  Barber,  105  App. 
Di\.  236,  93   N.  Y.  S.  833    (order  must 
show  reason  for  shortening  notice). 
348-37     McClure    r.    McClintock,    150 
Kv.  265,  150  S.  W.  332. 
348-38     See   In    re   Wogan,    103    Mo. 
App.    146,    77    S.    W.    490;    In    re    Lee, 
41    Misc.   642,   85   N.   Y.   S.  224    (New 
Jersey  practice). 

Admission  lies  in  the  discretion  of  the 
court.  Hall  &  Farley  v.  Imp.  Co.,  173 
Ala.  398,  56  S.  235. 

348-39  Manning  v.  'S.,  46  Tex.  Cr. 
326,   SI    S.  W.  957. 

348-40  Where  style  of  case  appears 
in  body  of  commission,  attested  by  the 
clerk  with  his  seal,  fact  it  is  not  en- 
dorsed with  number  and  style  of  case 
and  marked  "issued"  followed  by  of- 
ficial signature  of  issuing  officer  is  not 
such  defect  as  recjuires  quashing.  St. 
Louis,  etc.  E.  Co.  f.  Kennedy  (Tex. 
Civ.),  96  S.  W.  653. 

349-41     See  Grant  Bros.  V.  U.  S.,  232 
U.  S.  647,  34  Sup.  Ct.  452. 
351 -50     See    Morton   v.    Clark    (Ala. 
App.),  65  S.  408. 

351-51  But  see  Indiana  B.  Pub.  Co. 
r.  Aver,  34  Ind.  App.  284,  72  N.  E. 
151.  ■ 

356-7(>  A  nullity  unless  properly 
certified.  New  York  Press  Co.  v.  Sal- 
ter, 129  La.  51,  55  S.  706;  Lamchick 
r.  Ackerman,  130  N.  Y.  S.  144. 
357-73  Clerk  issues  commission 
without  order  after  notice  of  filing  in- 
terrogatories. St.  Louis  E.  Co.  V.  Smith, 
38  Tex.  Civ.  507,  86  S.  W.  943. 
358-74  See  Haish  v.  Dreyfus,  111  111. 
App.  44. 

358-79  Shannon  Mfg.  Co.  v.  Co. 
(Del.),  56  A.  367  (form  of  letters  roga- 
tory and  order  for  issuance  of  commis- 


sion); Hutchins  r.  Ilutchins,  41  App. 
C'ns.  (D.  C.)  367. 

Federal  court  has  power  to  issue  let- 
ters rogatory  to  obtain  testimony  in 
foreign  jurisdictions.  De  Villcneuve  V. 
INToniing  Journal  Ass'n.,  206  Fed.  70, 
359-80  See  Post  v.  Schooner,  1  Haw. 
2S6.  But  see  In  re  Smith,  79  Misc. 
77,  139  N.  Y.  S.  522. 
359-81  See  Chaskin  v.  Mackay,  130 
App.  Div.  50,  114  N.  Y.  S.  457. 
360-84  Authority  of  supreme  court 
of  D,  C.  to  order  oral  deposition  is  con- 
fined to  the  sovereignty  of  the  United 
States.  Hutchins  v.  Hutchins,  41  App. 
Cns.   (D.  C.)   367. 

Where  open  commission  without  inter- 
rogatories granted  for  taking  a  depo- 
sition in  remote  jurisdiction,  counsel 
for  adverse  party  were  permitted  to 
give  notice  of  their  election  not  to 
attend,  in  which  case  they  were  to  have 
the  riglit  to  make  objections  and  pre- 
pare cross-interrogatories  after  direct 
testimony  returned;  witnesses  to  be 
produced  for  eross-examinatibn  on  rea- 
sonable notice.  Maryland  T.  Co.  v. 
Co.,  149  Fed.  443. 

36()-86     See  Palmer  r.  Husbands,  134 
Ky.  152,  119  S.  W.  762. 
Oral    examination    by    commissioner. — 
Where    statute    authorizes    issuance    of 
commission    directing    commissioner    to 
examine    witness    touching    his    knowl- 
edge of  anything  relating  to  matter  in 
controversy,    interrogatories    need    not 
be    attached.      Hendricks    r.    Co.,    124 
Mo.  App.  157,  101  S.  W.  675. 
Narrative  form,  not  cause  for  rejecting 
deposition.      S.    v.    Stevens,    19    N.    D. 
249,    123    N.   W.   888. 
360-87     Collector  v.  Judge,  12  Haw. 
99. 

360-88  Issuance  of  commission  for 
oral  examination  outside  state,  discre- 
tionary, dependent  on  adequacy  .  of 
written  interrogatories  to  disclose  the 
facts.  Deery  v.  Byrne,  120  App.  Div. 
6,  104  N.  Y.  S.  886.  Must  be  sup- 
ported by  strong  showing  of  necessity. 
Depue  f.  Depue,  115  App.  Div.  466, 
101  N.  Y.  S.  412. 

362-91  Texas,  etc.  E.  Co.  V.  Daugh- 
erty,  33  Tex.  Civ.  267,  76  S.  W.  605, 
answer  not  hearsay. 
Must  be  pertinent  to  issues.— Zeggio  v. 
Eobinson,  155  App.  Div.  893,  139  N, 
Y.  S.  1070;  In  re  Smith,  80  Misc.  628, 
142  N.  Y.  S.  151. 

By  statute  interrogatories  may  be 
written    in    English    and    foreign    lan- 
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guages  where  witness  ignorant  of  Eng- 
lish.    Roth   V.   Mautner,  114  App.  Div. 
904,  100  N.  Y.  S.  1140. 
362-92     S.  f.  Taylor,  57  W.  Va.  228, 
50  S.  E.'  247. 

363-93  Interrogatory  not  necessar- 
ily leading  unless  it  suggests  desired 
answer.  Missouri,  etc.  R.  Co.  v.  Baker 
35  Tex.  Civ.  542,  81  S.  W.  67.  Al- 
though question  contains  words 
"whether  or  not,"  it  may  be  leading. 
S.  I.  Taylor,  supra. 

363-97  Gulf,  etc.  R.  €o.  v.  Hall,  34 
Tex.  Civ.  535,  80  S.  W.  133. 
Greater  liberality  as  to  form  of  inter- 
rogatories should  be  allowed  than  where 
witness  testifies  orally.  Phinazee  v. 
Bunn,  123  Ga.  230,  51  S.  E.  300. 
363-98  General  and  final  interroga- 
tory, such  as  ' '  state  fully  how  this  con- 
tract arose,  giving  all  the  details  of 
the  transaction,"  is  not  permissible 
whei'e  neither  it  nor  preceding  ques- 
tions indicate  character  of  testimony 
to  be  elicited  so  that  cross  interroga- 
tories may  be  framed.  Taylor  v.  Co., 
127  Ga.  138,  56  S.  E.  292. 
364-99  Walker  v.  Warner,  31  App. 
Cas.   (D.  C.)   76. 

364-2  Extent  of  cross-examination. 
Where  deposition  taken  pursuant  to 
statute  requiring  merely  notice  of  time 
and  place  and  permitting  adverse  party 
to  put  interrogatories,  examination  by 
latter  is  not  governed  by  strict  rules 
of  cross-examination.  Crosby  f.  Wells, 
73  N.  J.  L.  790,  67  A.  295. 
Eflfect  of  agreement  to  use  in  other 
actions. — Where  it  is  agreed  that  depo- 
sition taken  by  oral  examination  at  in- 
stance of  one  party  may  be  used  in 
other  actions,  such  deposition  when  in- 
troduced by  the  adverse  party  becomes 
his  evidence  in  chief  and  his  cross- 
examination  is  not  objectionable  be- 
cause it  violates  strict  rule  confining 
cross-examination  to  matters  brought 
out  in  examination  in  chief.  Crosbj- 
V.  Wells,  supra. 

364-3     Macon,  etc.  Co.  p.  Yesbik,  13 
Ga.  App.  407,  79  S.  E.  243. 
366-10     Haish    v.    Dreyfus,    111    111. 
Aj-p.  44. 

366-14  Edwards  V.  Edwards,  142 
Ala.  267,  39  S.  82. 

367-16     But    see    Toronto    Ass'n.    v. 
Houston,  9  Ont.  L.  R.  527. 
368-17    If     interrogatory     is     chal- 
lenged,    inserting  party  has  burden    of 
showing  pertinency.    In  re  Hernandez 's 


Will,  158  App.  Div.  815,  144  N.  Y.  S. 
150. 

Justice  settling  interrogatories  has  no 
power  to  pass  upon  obiections.  Spurr 
f.  Co.,  106  N.  Y.  S.  1009.  But  cross 
interrogatories  which  are  a  gross  abuse 
of  the  right  will  be  disallowed.  Tread- 
well  V.  Greene,  89  App.  Div.  60,  85  N. 
Y.  S.  318. 

368-18  In  re  Smith,  80  Misc.  628, 
142  N,  Y.  S.  151;  American  Inst.  v. 
Randolph,  141  N.  Y.  S.  949. 
369-22  Depositions  taken  before 
coroner  incompetent.  Grant  v.  R.  Co., 
176  111.  App.  292. 

371-28  Olmsted  r.  Edson,  71  Xeb. 
17,  98   N.   W.  415. 

371-35  Notary  of  another  state  is 
authorized  by  statute  to  take  deposi- 
tions, although  not  competent  by  laws 
of  his  own  state.  Midland  S.  Co.  v. 
Bk.,  34  Ind.  App.  107,  72  N.  E.  290.  At 
common  law  he  could  not  administer 
oaths  or  take  depositions,  and  presump- 
tivelv  this  is  the  law  of  another  state. 
Ibid.' 

Absence  of  seal  of  foreign  notary  does 
not  affect  admissibility  of  deposition, 
his  authoritv  being  i)resumed.  Carpen- 
ter V.  Gibson,  82  Vt.  336,  73  A.  1030. 
371-36  Alcorn  v.  Gieseke,  158  Cal. 
396,  111  P.  98;  Alcorn  v.  Brandeman, 
158  Cal.  410,  111  P.  104;  Alcorn  v. 
Howard,  158  Cal.  411,  111  P.  104;  Ow- 
ings  V.  Turner,  48  Or.  462,  87  P.  160 
(special  reference  in  equity). 
372-39  Bledsoe  v.  Jones,  145  Ala. 
685,  40  S.   111. 

373-40  Clegg  v.  R.  Co.  (Tex,  Civ.), 
127  S.  W.  1098. 

373-41  Redmond  v.  R.  Co.,  225  Mo. 
721,  126  S.  W.  159;  S.  V.  McDonald, 
59  Or.  520,  117  P.  281;  Clegg  v.  R.  Co., 
104  Tex.  280,  137  S.  W.  109,  af.  (Tex. 
Civ.),  127  S.  W.  1098. 
374-42  Knickerbocker  I.  'Co.  t".  Gray, 
165  Ind.  140,  72  N.  E.  869. 
374-43  Redmond  v.  R.  Co.  (Ky.), 
126  S.  W.  159,  nor  partner  in  any  re- 
spect. 

374-44  Relation  of  attorney  and 
client  between  officer  or  those  whom 
he  serves  and  party  in  whose  behalf 
deposition  taken  is  disqualification. 
Huntington  C.  L,  Co.  t\  Co.,  44  Ind. 
App.  84,  87  N.  E.  1047;  Younce  t: 
Lumb.  Co.,  155  N.  C.  239,  71  S.  E.  329. 
375-47  Fact  commissioner  to  whom 
letters  rogatory  directed  took  deposi- 
tion without  order  of  court,  not  such 
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irregularity  as  to  require  suppression. 
Post  r.  Sohooner,  1  Haw.  2S6. 
375-50  Butts  Oouuty  v.  Hixon,  135 
(ia.  2(1,  US  S.  E.  7S6. 
376-57  De  Renzes  v.  De  Renzes,  115 
La.  075,  39  S.  805  (commission  ad- 
dressed to  "any  judge,  justice  of  the 
peace,  or  Louisiana  commissioner"  can- 
not be  executed  bv  notary);  German 
Fire  Ins.  Co.  r.  Gibbs,  42  Tex.  Civ.  407, 
92  S.  W.  IOCS  (commission  addressed 
to  anv  notary  of  C.  cannot  be  executed 
bv  a 'notary  of  N.) ;  Kroell  v.  S.,  139 
Ala.    1,   36   S.   1025. 

37S-60  New  v.  Young,  144  Ala.  420, 
39   S.  201. 

379-63  De  Renzes  r.  De  Renzes,  115 
La.  (i75,  39  S.  805. 

380-67  Hosch  L.  Co.  v.  Weeks,  123 
Ga.  336,  51  S.  E.  439;  Succession  of 
Derignv,  128  La.  853,  55  S.  552;  Shal- 
low V.  Roux,  109  Me.  567,  84  A.  999; 
S.  r.  Co.  (Neb.),  110  N.  W.  874;  Hous- 
ton &  W.  T.  R.  Co.  V.  Lacy  (Tex.  Civ.), 
153  S.  W.  414. 

Order  as  substitute  for  notice. — S.  v. 
INIosher,  T2S  la.  82,  103  N.  W.  105. 
Two  depositions  noticed  for  same  time 
at  different  places. — Party  notified  may 
attend  at  one  and  disregard  the  other. 
Ivey  r.  Mills,  143  N.  C.  189,  55  S.  E. 
613. 

382-69  Contra,  Hosch  L.  Co.  v. 
Weeks,  123  Ga.  336,  51  S.  E.  439. 
382-70  Rabcock  v.  Ormsby,  18  S.  D. 
35S,  ino  N.  W.  759. 
"The  statutes  I  have  referred  to  allow 
depositions  to  be  taken  on  notice,  and 
the  piovision  that  such  notice  must  be 
served  three  days  before  the  day  set 
for  taking  the  depositions  is  one  that 
may  be  waived  and  the  time  may  be 
shortened  by  the  agreement  of  the  par- 
ties. Lamport  by  his  attorney  express- 
ly agreed  in  writing  to  shorten  the 
time,  and  neither  Lamport,  who  was 
the  adverse  party,  nor  the  petitioner, 
who  is  not  a  party  to  the  suit,  will  be 
permitted  to  assail  the  notice  on  this 
ground.''  Ex  parte  Alexander,  163  Mo. 
App.  615,  147  S.  W.  521. 
383-71  Johnson  v.  Porterfield,  150 
Ala.  532,  43  S.  228,  nor  can  he  ques- 
tion legality  of  notice. 
382-72  Nature  of  evidence  to  be 
given  or  called  for  need  not  be  shown 
by  notice.  MePhelemv  v.  McPhelemv, 
78  Conn.  180,  61  A.  477. 
383-73  Name  of  court  in  which  dep- 
osition to  be  used  need  not  be  stated 
otherwise  than  as  that  in  which  action 


])ending.  Moore  r.  Shannon,  137  Ky. 
604,  126  S.  W.  136. 

383-77  Chase  v.  Watson,  75  Vt.  385, 
56  A.  10. 

384-80     Thibodeaux     v.     Thibodeaux, 
112  La.  906,  36  S.  800;  Ex  parte  Green, 
126  Mo.  App.  309,  103  S.  W.  503. 
385-84     Thibodeaux     v.     Thibodeaux, 
supra. 

387-89  Notice  must  state  day  and 
between  what  hours  of  day  deposition 
will  be  taken,  and,  if  not  completed 
on  that  day,  taking  will  continue  at 
same  place  and  between  same  hours 
from  dav  to  day.  Ex  parte  Green, 
126  Mo.  App.  309,  103  S.  W.  503. 
387-90  Hartman  r.  Thompson,  104 
Md.  389,  65  A.  117;  Donaldson  r.  Win- 
ningham,  54  Wash.  19,  102  P.  879. 
387-91  Hartman  v.  Thompson,  supra. 
387-92  Babcoek  v.  Ormsby,  18  S. 
D.  358,  100  N.  W.  759,  since  prepara- 
tion might  not  otherwise  be  possible. 
387-95  Edwards  v.  Edwards,  142 
Ala.  267,  39  S.  82. 

387-96  Non-residence  of  witness 
and  materiality  of  testimony  need  not 
be  stated  where  not  required  to  be  by 
statute.  Ferguson  v.  R.  Co.,  74  N.  J. 
L.  691,  67  A.  602. 

388-1  Bollinger  v.  Bollinger,  153  Cal. 
190,  94  P.  770,  failure  of  copy  of  af- 
fidavit to  show  name  of  officer  who  ad- 
ministered  oath. 

389-3  But  see  Indiana  Pub.  Co.  v. 
Ayer,  34  Ind.  App.  284,  72  N.  E.  151. 
389-4  Waiver  of  objection  to  fail- 
ure to  name  witness  by  appearing  and 
taking  part  in  examination.  Babcoek 
V.  Ormsby,  18  S.  D.  358,  100  N.  W. 
759. 

389-5     Helgerson    v.    Mitchell,    32    S. 
D.  595,  144   N.  W.  117;   Squier  v.  Mit- 
chell, 32  S.  D.  342,   143  N.  W.  277. 
390-6     Zinser    v.    Sanitary    Dist.,    175 
111.   App.  9. 

Law  of  state  where  action  pending  gov- 
erns  length    of   notice.     In    re   Wogait, 
103  Mo.  App.  146,  77  S.  W.  490. 
391-7     McCall  v.  Jacobson,  139  Mich. 
455,  102   N.  W.  969. 
Fact   witness    is   about    to   leave   juris- 
diction;   that    insufficiency    was    called 
to    attention    of    opposing    counsel    and 
time  required   for  and   conveniences  of 
travel  are  facts  to  be  considered.     Mc- 
Ciill   r.  .Tacobson,  supra. 
392-8     Robertson    L.    Co.    v.    Clarke, 
24  N.  D.  134,  138  N.  W.  984. 
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Four  days  sufficient  where  twenty-four  i 
hours    ample    time    to    go    to    place    of 
tai;ing.     McCall   v.  Jacobson,  supra. 
395-9     But  see  In  re  Wogan,  103  Mo. 
App.    146,    77    S.   W.  490. 
395-11     MeCall   Co.   v.  Jacobson,   139 
Mich.    455,   102   N.   W.   969,   reviewable 
if   all    facts    and   circumstances    known 
to     trial     court,     known     to     appellate 
court. 

397-20  Millspaugh  v.  E.  Co.,  138  Mo. 
App.  31,  119  S.  W.  993;  King  &  Co. 
V.  Hancock,  114  Va.  596,  77  S.  E.  510. 
One  party  properly  notified  and  sub- 
poenaed cannot  object  to  giving  deposi- 
tion on  ground  his  co-parties  not  noti- 
fied. In  re  Shawmut  Co.,  94  App.  Div. 
156,  87  N.  Y.  S.  1059. 
Cn  opposite  party. — On  a  will  contest 
sei'vice  of  notice  by  contestant  on  prin- 
cipal beneficiary  under  will,  sufficient, 
under  statute  requiring  service  on  ' '  op- 
posite partj', ' '  there  being  no  attorney 
of  record  and  record  not  showing  who 
was  proponent.  In  re  Jones,  130  la. 
177,  106  N.  W.  610. 

398-23  Co-parties  not  affected  by 
deposition  need  not  be  notified.  Louis- 
ville Rock  Co.  V.  Cain,  26  Ky.  L,  R, 
849,  82  S.  W.  619. 

399-25  Sw-ink  v.  Anthony,  107  Mo. 
App.  601,  81  S.  W.  915,  construing 
"where,"  in  statute  to  mean  "if," 
and  not  as  showing  place  of  service. 
399-26  Miles  v.  Caraker,  82  Ark. 
198,  101  S.  W.  174  (in  case  of  resident 
parties  only);  Webb  v.  Ritter,  60  W. 
Va.  193,  54  S.  E.  484  (same).  See 
Hunt  r.  Crane,  33  Miss.  669,  69  Am. 
Dec.  381;  Cahill  v.  Pintony,  4  Munf. 
(Va.)   371. 

Failure  of  attorney  to  object  not  a 
waiver.  Webb  r.  Ritter,  supra.  Contra, 
Hunt  V.  Crane,  supra. 
400-27  Swink  v.  Anthony,  107  Mo. 
App.  601,  81  S.  W.  915  (of  resident 
party) ;  Diedrichs  v.  Diedrichs,  68  Neb 
534,  94  N.  W.  536  (even  though  party 
never  received  notice  and  is  unrepre- 
sented at  taking).  But  see  King  & 
Co.  V.  Hancock,  114  Va.  596,  77  S.  E. 
510. 

401-28  Miles  v.  Caraker,  supra  (but 
not  when  party  notified  is  a  resident) ; 
W'ebb  V.  Ritter,  supra  (same). 
402-31  Missouri,  K.  &  T.  R.  Co.  r. 
Cxoodrich  (Tex.  -Civ.),  149  S.  W.  1176. 
404-46  Service  by  mail.  Proof  nee- 
essarv  to  support.  See  Stokes  r.  Hardv, 
71  N.  J.  L.  116,  58  A.  650. 
405-48    Acknowledgment     of     attor- 


ney is  conclusive  proof  of  service. 
Cohen  v.  Reichman  (Ind.  App.),  102  N. 
E.  284. 

405-49     Indiana  Pub.  Co.  v.  Ayer,  34 
Ind.    App.    284,    72    N.    E.    151. 
Fact    a    non-resident    witness    is    tem- 
porarily   within    jurisdiction    does    not 
prevent  taking  his   deposition   de   bene 
esse.     Blood  v.  Morrin,  140  Fed.  918. 
407-51     But  see  Simmons  v.  Simmons 
(Neb.),  146   N.  W.  951. 
407-52     Extension  of  time.     Jackson 
V.  Min.  Co.,  186  Fed.  643. 
408-54     But  see  Ex  parte  Green,  126 
Mo.  App.   309,  103  S.  W.  503. 
408-56     Flowers  v.  Poorman,  43  Ind. 
App.  528,  87  N.  E.  1107. 
Waiver   of  objection. — See   infra,  547- 
89. 

408-57     Officer    should    keep     record 
showing    cause    and    necessity    of    ad- 
journment.     Ex   parte   Green,    126    Mo. 
App.  309,   103   S.  W.   503. 
Deposition    taken    after    continuance, 
without    notice,    suppressed.      Bauer    v. 
S.,  144  Cal.  740,  78  P.  280. 
409-58     See  Ex  parte  Green,  supra. 
409-62     Notary     may     continue     the 
taking  of  testimony   to   enable   counsel 
of    party    whose    deposition    is    being 
taken    to    attend.      In    re    Wogan,    103 
Mo.   App.   146,   77  S.   W.   490. 
410-70     In    re    Butler,    76    Neb.    267, 
107    N.   W.    572;    Armstrong  v.   R.    Co., 
52  Or.  437,  97  P.  715. 
Where    a    non-resident    temporarily    in 
state   has  ^been    subpoenaed    to    appear 
before  a  state  judge  for  taking  of  his 
deposition    in    a    case    in    the    federal 
court,  upon  his  return  home  and  failure 
to   appear,    the    judge    has    no   jurisdic- 
tion to  issue  an  attachment  to  compel 
his  attendance.     S.  v.  Kennan,  33  Wash. 
247,  74  P.  381. 

410-71  S.  V.  Dickman,  175  Mo.  App. 
543,  157  S.  W.  1012;  Old  Line  Bankers' 
L.  L  Co.  V:  Witt,  92  Neb.  743,  139  N. 
W.  641. 

On    removal    to    federal    court    special 
commissioner    appointed    to    take    depo- 
sitions    for     which     notice     previously 
given  has  authority  given  by  state  law 
to    enforce    attendance    by    attachment. 
Zvch  r.  American  Co.,  127  Fed.  723. 
410-72     Finn    v.    Court,    145    Ta.    157, 
123  N.  W.  1066.     See  infra,  420-97. 
Commissioner   may    apply   to   court   in 
own  name.     Van  Dvke  r.  Doughty,  174 
Mich.  351,  140  N.  W.  627. 
A   statute   providing   for   striking   out 
answer  of  defendant  who  refuses  to  ap- 
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pear  for  talunp:  of  his  deposition  is  un- 
constitutional. Suninicrville  v.  Kelliher, 
144  Cal.  1.j5,  77  P.  SS9. 
Justice  of  the  peace  has  no  power  to 
punish  for  I'ontenipt  where  he  is  merely 
ollicer  before  whom  (lei>osition  is  to  bo 
taken   for  use   in   superior   court.     Oav 
r.   Thorpe,   1    Cal.   App.   312,  S2  P.  221. 
Subpoena    duces    tecum. — On    order    of 
court    clerk    may    issue    such    subpoena 
in    proceeding    to    take    deposition    de 
bene   esse.     Crocker- W.   Co.   v.   Bullock, 
134   Fed.  mi.     But   an.  order  is  neces- 
sary,   and    to    obtain    it    a    showing    of 
competency  and  materiality  of  issuance 
must  be  made.     Dancel  r.  Co.,  128  Fed. 
7o3.      Notary    cannot    issue    such    sub- 
poena.    Dancel  r.   Co.,   supra. 
412-73     Subpoena    may,    upon    appli- 
cation of  witness,  be  vacated  or  modi- 
fied.    In   re  Waterman,   113   App.   Div 
910,  99  N.  Y.  S.  1150;   In  re  Great  N. 
C.   Co.,  oO  Misc.  467,  100  N.  Y.  S.  564 
(quashed   for  lack   of  jurisdiction). 
412-75     See    In    re   Arrowsmith,    206 
111.  352,  69  N.  E.  77. 
4i3-76     See  Gulf,  etc.  R.  Co.  v.  Lu- 
ther,   40    Tex.    Civ.    517,    90    S.    W.    44 
(presence    of    party    and    counsel    and 
suggestions    by    latter    to    witness    did 
not    require    suppression) ;     Tarlton    v. 
Orr,  40  Tex.  Civ.  410,  90  S.  W.  534. 
In  absence  of  statute  or  rule  providing 
otherwise    presence    of    counsel    is    not 
obiectionable.     In   re   Arrowsmith,   206 
111.   352,   69  N.  E.  77. 
413-78     But   see  Leventhal  v.  Holla- 
mon   (Tex.  Civ.),  165  S.  W.  6. 
414-79     See   Tarlton   r.  Orr,  supra. 
415-82     Contra,    Tarlton    v.    Orr,    40 
Tex.  Civ.  410,  90  S.  W.  534. 
Absence     of    notary    when     testimony 
taken  by  stenographer,  waived  by  fail- 
ure  to   obiect  before  trial.     Abbott   v. 
Co.,  112  Mo.  App.  550,  87  S.  W.  110. 
417-87     Where    deposition    taken    on 
ex     parte     interrogatories     additional 
questions  cannot  properly  be  propound- 
ed  at  taking,  and   answers  will   be  ex- 
cluded at  trial.    Sparks  v.  Taylor  (Tex. 
Civ.),  87  S.  W.  740. 
See  Crawford  r.  Kline,  74  N.  J.  L.  203, 
(15  A.  441    (error  in  date). 
418-88     Carpenter  r.  Woodmen   (la.), 
142   N.   W.   411;    P.   V.  Citv  Prison,   139 
N.  Y.  S.  828;  McManus  v.  Durant,  142 
App.  Div.  775,  127  N.  Y.  S.  497;  Clav- 
ton  r.  Clayton,  71   W.  Va.  656,  77  S.  E. 
137.     Effect  of  failure  of  moving  party 
to  appear,  see  supra,  382-69. 
418-89     Woodward  v.  Skinner,  92  N. 


Y.  S.  259  (proper  when  special  circum- 
stances justifying  are  shown);  Burn- 
ham  r.  Stoutt,"  35  Utah  250,  99  P.  1070. 
419-90  Cross-examination  at  trial. 
See  suj.ra,  360-84, 

420-92  Buckeye  P.  Co.  v.  Powder 
Co.,  205  Fed.  827;  Finn  v.  Court,  145 
la.  157,  123  N.  W.  1066.  But  see  Ex 
parte  Schoepf,  74  O.  St.  1,  77  M  E. 
276,  witness  may  refuse  at  his  peril. 
Discretion  of  the  court. — New  York 
Press  Co.  r.  Salter,  129  La.  51,  55  S. 
706. 

Production  of  documents. — Same  rules 
as  in  case  of  examination  at  trial.  Ex 
parte  Schoepf,  74  O.  St.  1,  77  N.  E. 
276. 

420-93  Whether  question  is  irrele- 
vant and  immaterial  is  for  notary.  Ex 
parte  Gfeller,  178  Mo.  248,  77  S.  W. 
552.  See  also  In  re  Randall,  90  App. 
Div.  192,  85  N.  Y,  S.  1089. 
420-95  Carey  v.  Donohue,  209  Fed. 
328  (C.  C.  A.);  Finn  v.  Court,  145  la. 
157,  123  N.  W.  1066;  Ex  parte  Schoepf, 
74  O.  St.  1,  77  N.  E.  276. 
Superintendent  need  not  produce  re- 
ports of  accident  made  by  conductor 
and  motorman,  nor  need  he  disclose 
their  names.  Ex  parte  Schoepf,  supra, 
rev.  6  O.  C.  C.  590.  But  see  Petition 
of  Bradley,  71  N.  H.  54,  51  A.  264  (in- 
fra, 421-99).  Claim  of  privilege  must 
be  properly  made.  Ex  parte  Gfeller, 
178  Mo.  248,  77  S.  W.  552. 
420-96  Ex  parte  Gfeller,  supra;  i\ 
Olmsted  V.  Edson,  71  Neb.  17,  98  N.  W. 
415;  Ex  parte  Schoepf,  74  O.  St.  1, 
77  N.  E.  276. 

Witness  must  be  questioned  before  ho 
can  be  put  in  contempt.  Preliminary 
statement  he  will  refuse  to  answer 
questions  on  advice  of  counsel  is  not 
sufficient.  Ex  parte  Green,  126  Mo. 
App.  309,  103  S.  W.  503. 
Compulsion  by  auxiliary  court. — Where 
deposition  is  taken  in  jurisdiction  other 
than  that  of  pending  action  courts  of 
former  will  compel  witness  to  answer. 
In  re  Wogan,  103  Mo.  App.  146,  77  S. 
W.  490.  Except  where  claim  of  privi- 
lege made  such  auxiliary  courts  will 
not  inquire  into  the  competency,  rele- 
vancy or  materiality  of  the  matter 
called  for,  but  will  compel  its  produc- 
tion unless  it  clearly  and  affirmatively 
appears  such  matter  cannot  be  com- 
petent or  releivant.  Dowagiac  Mfg. 
Co.  V.  Lochren.  143  Fed.  211,  74  €.  C.  A. 
341.  All  testimony  must  be  produced 
so  that  it  may  be  before  primary  or 


654 


DEPOSITIONS 


Vol.  4^ 


a  higher  tribunal.  Butte  &  B.  C.  Co. 
V.  Co.,  139  Fed.  843;  Perry  r.  Co.,  138 
Fed.  836;  In  re  Eandall,  90  App.  Div. 
192,  85  N.  Y.  S.  1089,  aff.  in  177  N.  Y, 
400,  69  N.  E.  721. 

420-97  Finn  v.  Court,  145  la.  157, 
123  N.  W.  1066;  Lawson  v.  Eowley,  185 
Mass.  171,  69  N.  E.  1082  (justice  of 
peace). 

Court  may  compel  production  of  books. 
In  re  Bolster,  59  Wash.  655,  110  P. 
o47. 

Witness  justifying  his  refusal  on 
ground  of  privilege  is  entitled  to  hear- 
ing before  being  compelled  to  answer. 
Ciocker-W.  Co.  r.  Bullock,  134  Fed.  241. 
Where  deposition  is  taken  before  judge 
of  superior  court  he  may  punish  for 
contempt  in  refusing  to  answer,  and 
may  be  compelled  by  mandamus  to  do 
so  without  further  proceedings.  Crock- 
er r.  'Conrey,  140  Cal.  213,  73  P.  1006. 
421-98  Van  Dyke  v.  Daughty,  174 
Mich.  351,  140  N.  W.  627. 
See  Crocker-W.  Co.  v.  Bullock,  134  Fed. 
241;  Dancel  r.  Co.,  128  Fed.  753  (show- 
ing of  materiality  necessary) ;  Fancher 
V.  Kenner  (Ark.),  161  S.  W.  166;  Fenn 
V.  R.  Co.,  122  Ga.  280,  50  S.  E.  103 
(witness  not  punished  for  refusing  to 
anr.wer  illegal  and  impertinent  ques- 
tions). Materiality  of  testimony  must 
be  shown  before  answer  compelled.  St. 
John  V.  Judge,  161  Mich.  299,  126  N.  W- 
218. 

421-99  Fishing  for  evidence. — See 
Ex  i.arte  Schoepf,  74  O.  St.  1,  77  X.  E. 
276. 

A  corporation  party's  servants  and 
agents  whose  duty  is  to  procure  and  re- 
port in  writing  names  of  witnesses  to 
an  accident,  cannot  refuse  to  disclose 
information  so  obtained  although  stat- 
ute protects  a  "party"  from  compul- 
sory disclosure  of  names  of  his  wit- 
nesses and  manner  in  which  he  pro- 
poses to  prove  his  case.  Petition  of 
Bradley,  71  N.  H.  54,  51  A.  264.  Comp. 
420-95,  su]n-a. 

422-3  Morris  v.  Co.,  44  Tex.  Civ.  488, 
99  S.  W.  178;  Garner  v.  Risinger,  35 
Tex.  Civ.  378,  81  S.  W.  343  (answer 
to  cross  interrogatory  sufficient).  And 
see  Pratt  Consol.  Coal  Co.  v.  Davidson, 
173  Ala.  667,  55  S.  886. 
423-4  Court  has  discretion.  Missouri, 
etc.  R.  Co.  r.  Davis,  53  Tex.  Civ.  547, 
116  S.  W.  423.  See  Varley,  etc.  Co.  v. 
Ostheimer,  186  Fed.  171,  108  C.  C.  A. 
303. 


424-6  Refusal  to  answer,  unless  ex- 
cused, must  be  taken  as  confession  of 
mterrogatorv.  Locust  v.  Randle,  46 
Tex.  Civ.  544,  102  6.  W.  946.  But  see 
Davis  r.  Davis,  44  Tex.  Civ.  238,  9« 
S.  W.  198. 

425-13  Missouri,  etc.  R.  Co.  v.  Davis, 
53  Tex.  'Civ.  547,  116  S.  W.  423. 
426-18  Scope  of  examination  lim- 
ited by  order  under  which  deposition 
taken.  Fuchs  &  L,  Co.  v.  Kittredge, 
146  111.  App.  350. 

427-19     Keekler    v.    Brotherhood,    77 
Neb.  301,  109  N.  W.  157. 
428-26     W.    U.    T.    Co.    v.    Corso,    2S 
Ky.  L.  R.  290,  89  S  W.  212;   Cushman 
V.  Wooster,  45  N.  H.  410. 
If  defendant  assents  to  writing  of  dep- 
osition  in    shorthand   he   cannot   object 
it   is   not   reduced   to   writing.     Rex   v. 
Warilow,  17  Ont.  L.  R.  284. 
428-27     See    Hendricks    v.    Co.,     124 
Mo.   App.   157,   101    S.  W.  675. 
429-30     Keekler    v.    Brotherhood,    77 
Neb.  301,  109  N.  W.  157. 
429-31     Keekler        v.        Brotherhood, 
supra. 

Stipulation  for  reduction  to  writing  by 
witness  personally  is  sufficiently  com- 
plied with  where  he  dictated  answers 
to  one  who  wrote  them  on  a  type- 
writer, manuscript  being  then  read  to 
and  signed  by  him.  Glenn  v.  Zenovitch, 
128  Ga.  596,  58  S.  E.  26. 
429-33  Ebersole  v.  Ass'n.,  147  Ala. 
177.  41  S.  150;  Succession  of  Segura, 
134  La.  84,  63  S.  640. 
May  be  written  by  any  disinterested 
person  in  presence  of  officer.  Keekler 
r.  Brotherhood,  77  Neb.  301,  109  N.  W. 
157. 

Employing  stenographer. — W.  U.  T 
Co.  V.  Corso,  28  Ky.  L.  R.  290,  89  S.  W. 
212  (act  done  under  immediate  super- 
vision of  officer  is  done  by  him) ;  Gal- 
lagher V.  Cotton,  74  N.  H.'l,  64  A.  583 
(rule  of  court). 

Clerk  or  stenographer  of  attorney  of 
party  taking  deposition,  not  disinter- 
ested. Knickerbocker  I.  Co.  v.  Gray, 
165  Ind.  140,  72  N.  E.  869. 
430-36  Succession  of  Segura,  134 
La.  84.  63  S.  640. 

431-43  In  re  Kaplan  Bros.,  213  Fed. 
753  (0.  C.  A.);  Auman  v.  Cunfer,  31 
Pa.  C.  C.  6.  See,  however,  Schnabel  v. 
Alliance,  etc.,  79  Misc.  624,  140  N.  Y. 
S.  369. 

Entire  deposition  should  be  read  over 
to   or  by  witness  who  may  correct  it 
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Nasser  v.  Gaston,  70  Wash.  685,  127 
P.  470. 

432-45  Boggs  v.  Min.  Co.,  162  N.  C 
393,  78  S.  E.  274;  Nasser  v.  Gaston, 
70  Wash.  685,  127  P.  470. 
432-46  Powell  v.  Hunter  (Mo.),  165 
S.  W.  1009;  Auman  v.  Cunfer,  31  Pa. 
C.  C.  6. 

Alteration  after  signing,  fatal.  Chi- 
cago R.  Co.  V.  Schaefer,  121  111.  App. 
334 

433-47  Brinkley  v.  Bell,  131  Ga.  226, 
62  S.  E.  67;  Boggs  v.  Min.  Co.,  162 
N.  C.  393,  78  S.  E.  274.  See  Potomac 
B.  Wks.  r.  Barber,  103  Md.  509,  63  A. 
1068  (absence  of  statute). 
Proved  by  stenographer. — In  re  Kaplan 
Bros.,  213  Fed.  753  (C.  C.  A.). 
433-49  If  transcription  signed,  im- 
material shorthand  report  not  signed. 
Williams  v.  Smith,  29  R.  I.  562,  72  A. 
1093. 

433-50  In  re  Kaplan  Bros.,  213  Fed. 
733  (C.  C.  A.). 

Signature  need  not  be  made  in  pres- 
ence of  party  if  he  was  voluntariij' 
absent.  Williams  v.  Smith,  29  Pw  I. 
562,  72  A.  1093. 

434-52  Signatures  of  all  witnesses 
at  end  of  several  depositions,  follow- 
ing separate  certificate  by  each  to 
truth  of  testimonj^,  sufficient.  Potomac 
B.  Wks.  V.  Barber,  supra. 
434-55  Waiver  results  from  consent 
deposition  be  taken  in  shorthand.  Rex 
V.  Warilow,  17  Out.  L.  R.  284;  St. 
Louis,  etc.  Rv.  Co.  v.  Webster,  99  Ark. 
265,  137  S.  W.  1103. 
434-56  Williams  v.  Smith,  supra 
(need  not  be  sworn  to  by  notary  who 
transcribed  testimony). 
Statutory  requirement  as  to  verifica- 
tion of  transcript  of  shorthand  notes 
and  signature  of  officer  must  be  met. 
In  re  Royston  (Can.),  10  West.  L.  R. 
513. 

435-59  On  information  and  belief, 
sufficient.  Senter  v.  Teague  (Tex.  Civ.), 
164   R.  W.  1045. 

436-64  Fact  form  of  oath  is  dic- 
tated by  one  of  the  parties,  immaterial 
where  notary  administers  it.  Breeden 
V.  Martens,  21  S.  D.  357,  112  N.  W. 
960. 

436-68  Southern  B,  Ass'n.  r.  Ins. 
Co.,  23  Pa.  Super.  88. 
Wlien  witness  refreshes  recollection 
from  copies  of  his  transcribed  steno- 
graphic notes  of  proceedings  of  which 
he  has  no  independent  recollection, 
proper  procedure  is  not  to  annex  copies 


but  for  witness  to  incorporate  in  his 
answers  facts  shown  by  notes.  In  re 
Tifft,  115  App.  Div.  915,  101  N.  Y.  S. 
1072.  See  In  re  Waterman,  110  App. 
Div.  115,  97  N.  Y.  S.  169  (books  pro- 
duced by  witness) ;  In  re  Lee,  41  Misc. 
642,  85  N.  Y.  S.  224  (same);  In  re 
Randall,  90  App.  Div.  192,  85  N.  Y.  S. 
]  089. 

437-72  Separation  of  deposition  and 
exhibits  at  a  former  trial  does  not  af- 
fect admissibility.  Roll  V.  Howell,  9 
Ala.  App.  171,  62  S.  463. 
Statute  requiring  exhibits  proved  or 
referred  to  by  deponent  to  be  inclosed, 
sealed  and  directed  to  clerk,  mandatory. 
■Crane  Co.  v.  Neel,  104  Mo.  App.  177, 
77  S.  W.  766. 

438-73  Although  record  on  appeal 
contains  no  copy  of  documents  referred 
to  in  deposition  as  filed,  it  will  be  pre- 
sumed they  were  filed.  Speer  v.  Duff, 
27  Ky.  L.  R.  292,  84  S.  W.  1140. 
438-75  Exhibits  not  referred  to  in 
certificate  but  referred  to  in  deposition 
and  attached  thereto  are  admissible. 
Crosswhite  v.  Brew.  Co.  (Ala.),  65  S. 
298. 

Failure  to  attach  exhibits  to  de]iosition 
not  fatal  where  they  are  identified  by 
notary  over  his  signature  and  by  other 
witnesses  present  at  taking.  Black  v. 
Webber,  1  Neb.  (Unof.)  468,  96  N.  AV. 
606. 

439-79  But  see  Smith  v.  Morris 
(Ala.),  61  S.  276;  Roberts  v.  Nav.  Co., 
132  La.  446,  61  S.  522. 
441-84  Manders'  Com.  v.  Hospital, 
27  Ky.  L.  R.  254,  84  S.  W'.  761,  aiding 
certificate  by  caption.  See  Columbus 
R.  Co.  V.  Patterson,  143  Fed.  245,  73 
C.  C.  A.  603. 

442-87  Baird  v.  Smith,  124  Ga.  251, 
52  S.  E.  655  (wrong  county  in  pre- 
amble or  heading  of  answers). 
442-88  Comp.  St.  Louis,  etc.  R.  Co. 
V.  Kennedy  (Tex.  Civ.),  96  S.  W.  653. 
444-95  See  P.  v.  Dean  (iCal.  App.), 
139  P.  904. 

445-97  Where  caption  gives  correct 
style  and  number  of  case,  and  both  in-1 
terrogatories  and  commission  showa 
court  where  case  pending,  and  certifi-1 
cate  shows  deposition  taken  in  answer' 
to  interrogatories,  this  is  sufficient.  Me-. 
Faddin  V.  Sims,  43  Tex.  Civ.  598,  97 
S.  W.  335. 

447-4  Younce  v.  Lumb.  Co.,  155  K. 
C.  239,  71  S.  E.  329;  Rouse  v.  Sar- 
ratt,  74  S.  C.  575,  54  S.  E.  757. 
448-6     Keckler     v.     Brotherhood,     7 
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Neb.  301,  109  N.  W.  157,  taken  at  time 
and  place  named  in  notice. 
451=12  Under  §10,142  Mich.  C.  L. 
1837,  no  aflfidavit  of  the  facts  essential 
to  give  jurisdiction  is  required.  It  is 
sufficient  if  they  are  set  out  in  the  no- 
tice. Patterson  v.  R.  Co.,  54  Mich.  91, 
19  N.  W.  761;  Colton  v.  Eupert,  60 
Mich.  318,  27  ^.  W.  520;  Wanner  v. 
.Tud.ce,  169  Mich.  231,  134  N.  W.  993. 
453-18  Haggin  v.  Rogers,  29  Ky  L. 
R.  1263,  97  S.  W.  362  (which,  if  either, 
partv  present) ;  Gallagher  v.  Cotton,  74 
X.  H.  1,  64  A.  583. 

Presence  of  accused  or  his  counsel  need 
not  be  shown.  S.  v.  Vanella,  40  Mont. 
326,  106  P.  364. 

453-19  Error  in  name  not  fatal  if 
aided  by  caption,  both  parties  having 
been  present  and  participated.  Colum- 
bus R.  Co.  tr.  Patterson,  143  Fed.  245, 
73  C.  C.  A.  603. 

453-20     Variance    in   name. — Abram- 
Ron  r.  Horner,  115  Md.  232,  80  A.  907. 
454-22     Griffin    v.    Humphrey     (Tex. 
Civ.),    138    S.    WI.    1111;    Missouri,    etc. 
R.  Co.  V.  Graves,  57  Tex.  Civ.  395,  122 
S.  W.  458.     Contra  if  written  interroga- 
tories used.    Wisegarver  v.  Yinger  (Tex. 
Civ.),   122   S.  W.   925.     See   Tembly  v. 
Co.,  229  111.  540,  82  N.  E.  336. 
Sufficiently    shown    by    caption    alone. 
Manders'   Com.   v.   Hospital,   27   Ky.  L. 
R.  254,  84  S.  W.  761. 
457-33     See   Knickerbocker   I.    Co.   V. 
Gray,  165  Ind.  140,  72  N.  E.  869. 
Typewritten    deposition,    not    inadmis- 
sible because  there  is  nothing  to  show 
it  was  written  b^^  officer  or  witness  in 
his  presence   or  was  read  over  to  wit- 
ness.    Edgefield  Mfg.  Co.  v.  Co.,  78  S. 
C.  73,  58  S.  E.  96!>. 

457-34  Keckler  v.  Brotherhood,  77 
Neb.  301,  109.  N.  W.  157;  F.  A.  Pat- 
rick &  Co.  v.  Nurnberg,  21  N.  D.  377, 
131  N.  W.  254;  Patterson  &  Stevenson 
Co.  V.  Nurnberg,  21  N.  D.  416,  131  N. 
AV.   256. 

458-36  Ibid.  See  Knickerbocker  I. 
Co.  r.  Grav,  165  Ind.  140,  72  N.  E.  869. 
458-37  Edgefield  Mfg.  Co.  f.  Co., 
78  S.  C.  73,  58  S  E.  909.  ~ 
459-38  Certificate  deposition,  after 
being  read  to  witness,  was  "by  him 
corrected"  satisfies  statute  providing 
it  must  be  corrected  by  deponent  "in 
anv  particular  if  desired."  Short  v. 
Frink,  151  Cal.  83,  90  P.  200. 
4S9-41  Missouri,  etc.  R.  Co.  v. 
Graves,  57  Tex.  Civ.  395,  122  S.  W.  458. 
Certificate  must  show   answers   signed 


and  sworn  to  before  commissioner.  Mc- 
Faddin  v.  Sims,  43  Tex.  iCiv.  598,  97  S. 
W.  335. 

460-44     But   see  Riser  v.  R.   Co.,  67 

S.  C.  419,  46  S.  E.  47. 
460-46     Knickerbocker      I.      Co.      V. 
Gray,  165  Ind.  140,  72  N.  E.  869. 
460-47     Knickerbocker      I.      Co.      V. 
Gray,  supra,  deposition  written  by  dis- 
interested person. 

463-59  See  Missouri,  etc.  R.  Co.  ix 
Graves,  57  Tex.  Civ.  395,  122  S.  W.  458. 
464-68  Although  signature  to  certif- 
icate does  not  recite  official  capacity 
of  officer  this  may  sufficiently  appear 
from  signature  on  another  page  of  dep- 
osition. Kinka.de  v.  Howard,  18  S.  D. 
60,  99  N.  W.  91. 

464-69  Heniy  v.  Caswell  (Cat. 
App.),  136  P.  726. 

465-70  Seal  unnecessary  by  statute 
although  deposition  taken  without  com- 
mission. Hanley  v.  R.  Co.,  59  W.  Va. 
419,  53   S.  E.   625. 

Notary  presumed  to  have  seal. — Gharst 
V.  Co.,^  115  Mo.  App.  403,  91  S.  W.  453. 
Seal  improperly  placed. — Kinkade  v. 
Howard,  18  S.  D.  60,  99  N.  W.  91,  suf- 
ficient though  below  jurat  on  preceding 
page. 

465-71  Gharst  v.  Co.,  115  Mo.  App. 
403  (absence  of  foreign  notary's  seal 
not  fatal  where  clerk  of  court  certi- 
fies to  his  signature  and  official  capac- 
ity), foil.  Pape  V.  Wright,  116  Ind.  502, 
19   N.   E.   459. 

465-72  Temby  v.  Co.,  229  111.  540, 
82  N.  E'.  336  (though  commission  de- 
scribes him  as  notary  of  another 
state) ;  North  Am.  Ins.  Co.  17.  WJilliam- 
son,  118  111.  App.  670. 
465-73  Contra.  Texas  &  P.  E.  Co.  v. 
Mosley,  103  Tex.  79,  124  S.  W.  90  (Tex. 
Civ.)/ 124  S.  W.  485  (statute). 
466-75  North  Am.  Ins.  Co.  v.  Wil- 
liamson, supra. 

Certificate  need  not  be  attached;  may 
be  produced  at  trial.  Bishop  v.  Hil- 
liard,  227  111.  382,  SI  N.  E.  403. 
Presiimption  of  identity  of  officer  tak- 
ing deposition  with  one  named  in  cer- 
tificate of  official  character.  Bishop  v. 
Hilliard,  supra. 

467-77  See  Brinkley  v.  Bell,  131  Ga. 
226,  62  S.  E.  67. 

468-79  Notary  of  another  state. 
Midland  S.  Co.  'i:  BK.,  34  Ind.  App.  107, 
72  N.  E.  290. 

468-83  See  Hanlev  r.  R.  Co.,  59  W. 
Va.  419,  53  S.  E.  625    (statute). 
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469-84  Statute  requiring  exhibits  be 
enclosed,  mandatory.  Crane  Co.  v. 
Neel,  104  Mo.  A])]).  177,  77  S.  W.  766. 
469-85  Atlanta,  etc.  Co.  r.  Pope,  9 
Ga.  A])p.  647,  72  S.  E.  63. 
469-86  Riser  r.  R.  Co.,  67  S.  C.  419, 
46  S.  E.  47;  Hagins  v.  Ins.  Co.,  72 
S.  C.  216,  51  S.  E.  683  (failure  to  seal 
and  endorse  .iustifies  suppression); 
Wisegarver  r.  Yinger  (Tex.  Civ.),  122 
S.  W.  925. 

Writing  name  across  seal. — Texas  R 
Co.  r.  Felker,  40  Tex.  Civ.  604,  90  S.  W. 
530. 

Envelope  broken  in  transmission, 
ground  for  continuance  for  retaking. 
Order  of  Com.  T.  r.  Barnes,  72  Kan. 
293,  309,  80  P.  1020,  82.  P.  1099. 
470-87  Jenkins  t:  R.  Co.,  83  S.  C. 
473,  65  S.  E.  636;  Weinberg  v.  R.  Co., 
S3  S.  C.  470,  65  S.  E.  637. 
470-88  Hartford  Ins.  Co.  v.  Becton, 
103  Tex.  236,  125  S.  W.  883,  seal  to 
certificate  to  deposition  may  cure  def- 
icit. See  St.  Louis  B.  &  M.  R.  Co.  v. 
Jenkins  (Tex.  Civ.),  163  S.  W.  .621. 
471-93  Jenkins  v.  R.  Co.,  83  S.  C. 
473,  65  S.  E.  636;  Wisegarver  v.  Yinger 
(Tex.  Civ.),  128  S.  W.  1190,  deny,  re- 
hear. 122  S.  W.  925. 
473-97-98  The  Saranae,  132  Fed. 
936  (deposition  not  delivered  by  ofificer 
personally  nor  sealed  and  mailed  to 
him,  but  brought  into  court  during 
trial,   excluded). 

474-1  See  Riser  v.  R.  Co.,  67  S.  C. 
419,  46  S.  E.  47.  Forwarding  by  ex- 
press is  proper  under  statute  authoriz- 
ing delivery  by  private  conveyance  and 
requiring  affidavit  by  person  by  whom 
depositions  sent  they  were  not  opened 
by  himself  or  any  one  else  in  transit. 
Standard  O.  Co.  v.  Dovle,  118  Ky.  662, 
82  S.  W.  271. 

474-2  White  r.  R.  Co.,  123  Ga.  353, 
51  S.  E.  411;  Texas  R.  Co.  v.  Felker, 
40  Tex.  Civ.  604,  90  S.  W.  530;  Wise- 
garver V.  Yinger  (Tex.  Civ.),  122  S.  W. 
925. 

Not  now  required. — Missouri,  etc.  R. 
Co.  f.  Ncaves  (Tex.  Civ.),  127  S.  W. 
1090. 

Where  receipt  was  not  full  and  stamp 
on  letter  was  partially  blurred,  a  mo- 
tion to  suppress  raised  a  question  of 
fact  on  which  evidence  outside  of  depo- 
sition and  envelope  could  be  received. 
St.  Louis,  etc.  R.  Co.  r.  Harkev,  39 
Tex.  Civ.  523,  88  S.  W.  506. 
475-3  Vinton  v.  Powell,  136  Ga.  687, 
71  S.  E.  1119. 


476-9  Kane  v.  Sholars,  41  Tex.  Civ. 
154,  90  S.  W.  937,  statute  providing 
for  return  "without  delay"  is  direc- 
toi'y,  and,  in  absence  of  prejudice,  sup- 
pression denied. 

Reasonableness  of  time  for  making  re- 
turn is  for  court.  If  there  has  been 
unusual  delay  and  case  submitted,  it 
will  not  be  reo])ened.  Fell  r.  Mclll- 
honny,  123  La.  364,  48  S.  991. 
476-11  Stevenson  r.  R.  Co.,  157  Ky. 
561,  163  S.  W.  747.  Waiver  of  filing. 
Clark  r.  Clark,  76  N.  H.  430.  83  A.' 515. 
Refusal  to  order  filing. — Officer  taking 
deposition  may  be  compelled  to  file  it 
u]ton  ])ayment  of  fees.  But  if  no 
showing  of  value  or  relevancy  of  its 
contents  is  made,  refusal  to  order  filing, 
not  error.  Little  &  H.  Inv.  Co.  v. 
Pi gg,  29  Ky.  L.  R.  809,  96  S.  W.  455. 
Re-filing  is  essential  to  use  of  with- 
drawn deposition.  Pevcke  v.  Shinn,  68 
Neb.  343,  94  N.  W.  135. 
477-13  Martin  v.  R.  Co.,  81  Kan. 
344,  10i5  P.  451. 

477-14  Potter  v.  Campbell  (Kv.), 
167  S.  W.  404;  MdCall  v.  Jacobson,  139 
Mich.  455,  102  N.  W.  969  (statute  ])ro- 
viding  time  within  which  objections 
must  be  made  does  not  limit  time  for 
filing). 

Statute  providing  deposition  shall  re- 
main with  clerk  ten  days  before  trial 
does  not  require  filing  within  that  time, 
but  entitles  adverse  party  to  contin- 
uance; voluntarily  going  to  trial  is 
waiver.  Clark  v.  Callahan,  105  Md. 
600,  66  A.  618,  10  L.  R.  A.  (N.  S.) 
616. 

Filing  after  submission  of  case,  but 
two  months  before  decision,  where  not 
objected  to  does  not  justify  court  in 
refusing  to  consider  deposition.  Helm 
r.  Bk.,  106  Va.  603,  56  S,  E.  598. 
Before  final  hearing. — Statute  provid- 
ing deposition  taken  and  returned  be- 
fore final  hearing  "may  be"  read  does 
not  give  absolute  right  to  have  read 
deposition  taken  just  before  hearing. 
Fuliner  C.  Co.  v.  R.  Co.,  57  W.  Va.  470, 
50  S.  E.  606. 

478-20  Citv  of  Louisville  v.  Laufer, 
140  Kv.  457,  131  S.  AV.  192.  See  Zinser 
r.  Sanitary  Pist.,  175  111.  App.  9. 
Presumption  exists  that  deposition  was 
filed  before  case  was  called  for  trial. 
Houston,  etc.  R.  Co.  v.  Lacy  (Tex.  Civ.), 
153  S.  W.  414. 

479-21  Although  statute  requires 
filing  within  thirty  days  after  taking, 
failure    does    not    require   exclusion    of 
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deposition  where  continuance  ordered 
on  account  of  it  and  no  injury  resulted. 
Ferguson  v.  Lederer,  128  la.  286,  103 
N.  W.  794. 

479-22  Trinidad  A.  Mfg.  Co.  v.  Co., 
86  Neb.  623,  126  N.  W.  293. 
Failure  to  mark  deposition  '  *  filed, ' '  im- 
material. Fire  Ass'n.  v.  Masterson 
(Tex.  Civ.),  83  S.  W.  49.  See  McKie 
f.  S.,  74  Kan.  21,  85  P.  827;  Manning 
r.  S.,  46  Tex.  Cr.  326,  81  S  W.  957. 
480-31  See  White  v.  R.  Co.,  123  Ga. 
353,  .51  S.  E.  411. 

481-32     Lake  Erie,  etc  E.  Co.  v.  Huff- 
man, 177  Ind.  126,  97  N.  E.  434. 
481-33     Withdrawal  for  amendments. 
See    infra,    484-99    et   seq. 
483-42     Natl.    Sur.    Co.   v.   Door    Co. 
(Tex.  Civ.),  158  S.  W.  1177. 
484-43     Warth    v.    Loewenstein,    121 
111.   App.   71,   after   suppression. 
484-44     Before    deposition    is    read. 
Waysmith    v.   City    (Neb.),   146    N.   W. 
971. 

484-47  White  v.  R.  Co.,  123  Ga.  353, 
51  S.  E.  411. 

484-49  Eisley  v.  Harlow,  48  Misc. 
277,  96  N.  Y.  S.  728;  Gray  t\  Phillips, 
54  Tpx.  Civ.  148,  117  S.  W.  870. 
Amendment. — Where  amendment  not 
made  in  court  it  should  be  done  so  as 
to  guard  against  alteration.  Hence,  re- 
moval from  files  by  party,  though  un- 
der order  of  court,  and  return  by  pri- 
vate communication  to  the  officer,  jus- 
tifies suppression.  Chicago  E.  Co.  v. 
Schaefer,  121  111.  App.  334.  See  Bor- 
ders r.  Barber,  81  Mo.  636. 
To  attach  exhibit  proved  by  deponent. 
Crane  Co,  v.  Neel,  104  Mo.  App.  177, 
77  S.  W.  766.  See  White  v.  E.  Co., 
supra. 

485-56  Gray  v.  Phillips,  54  Tex.  (Tiv. 
148.  117  S.  W.  870. 

Adding  certificate  and  signature. — See 
Rislev  V.  Harlow,  48  Misc.  277,  96  N. 
Y.  S.  728. 

486-59  Haggin  ?;.  Rogers,  29  Ky.  L. 
R.  1263,  97  S.  W.  362;  Gallagher  v. 
Cotton,  74  N.  H.  1,  64  A.  583. 
486-71  Later  correction  upon  notice. 
Rump  r.  Woods,  50  Ind.  App.  347,  98 
N.  E.  369. 

488-79  Party  desiring  should  act 
promptly  both  in  asking  permission 
and  in  actually  retaking  before  trial 
after  getting  order  therefor.  Louisville 
R.  Co.  r.  Cain,  26  Kv.  L.  E.  849.  82  S. 

w.  61  n. 

488-80     See   Pennsylvania   S.   R.   Co. 


f.  Co.,  171  Fed.  579;  Louisville  E.  Co. 
r.  Cain,  supra. 

489-89  Smith  v.  Co.,  132  App.  Div. 
916,  116  N.  Y.  S.  730. 

490-90  See  In  re  Tiflft,  115  App. 
Div.  915,  101  N.  Y.  S.  1072. 
490-91  Leave  of  court  for  taking 
second  deposition  is  unnecessary  if  not 
required  bv  statute.  Peycke  v.  Shinn, 
68  Neb.  343,  94  N.  W.  135. 

Interrogatories  on  file  should  not  "be 
used  in  re-taking  deposition  without 
further  notice;  and  suppression  of  de- 
positions so  taken  will  not  be  injurious 
unless  it  is  shown  to  have  been  mate- 
rially different  from  that  contained  iu 
original.  First  Nat.  Bk.  v.  Thomas 
(Tex.  Civ.),  118  S.  W.  221. 

491-93  Maryland  C.  Co.  r.  Chew,  92 
Ark.  276,  122  S.  W.  642,  if  not  taken 
by  agreement. 

491-94  Central  C.  &  C,  Co.  v.  Pennv, 
173  Fed.  340,  97  C.  C.  A.  600;  Gustus 
f.  Murdock,  154  111.  App.  270;  Penn.  E. 
Co.  f.  Co.,  131  111.  App.  426;  Bartlett 
V.  Slusher,  117  111.  App.  138;  St.  Ber- 
nard Co.  V.  Southard,  25  Ky.  L.  R.  638, 
76  S.  W.  167  (except  where  deponent 
incompetent  for  one  party) ;  Chesa- 
peake S.  Co.  V.  Fossett,  30"  Kv.  L.  R. 
1175,  100  S.  W.  825;  McDonald  r. 
Smith,  139  Mich.  211,  102  N.  W.  668; 
Jefferson  Bk.  v.  Refrigerating  Co.,  236 
Mo.  407,  139  S.  W.  545;  Wilson  v. 
Salisburv,  167  Mo.  App.  191,  151  S.  W. 
194;  Keller  r.  R.  Co.,  78  Neb.  604,  111 
N.  W.  384;  Wallace  v.  Leber,  69  N.  J. 
L.  812,  55  A.  475;  Cndlip  r.  Co.,  180 
N.  Y.  85,  72  N.  E.  925,  87  App.  Div. 
633,  84  N.  Y.  S.  1122;  Kalkhoff  r. 
Church,  121  N.  Y.  S.  713;  Providence 
M.  Co.  r.  Browning,  70  S.  C.  148,  49 
S.  E.  325;  Continental  Bk.  V.  Bk.,  1 
Tenn.  Ch.  App.  449;  Ivy  v.  Ivv,  51 
Tex.  Civ.  397,  112  S.  W.  110. 
Portions  read  cannot  be  objected  to  by 
him.  Worthing  r.  Hall,  153  111.  App. 
587. 

"When  used  by  either  they  are  subject 
to  the  same  objections  that  are  appli- 
cable to  any  other  testimony.  Who- 
ever introduces  the  depositions  makes 
them  his  testimony,  whether  he  took 
them  or  not,  and  a  party  is  not  im- 
mune from  lawful  and  proper  objec- 
tions to  depositions  because  his  oppo- 
nent had  them  taken.  Such  a  rule  would 
put  the  taker  of  depositions  at  tlif 
mercy   of   witnesses."     Galveston,   etc. 
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R.  Co.   l\  Younp  &    Webb    (Tox.   Civ.), 

14S  s.  w.  iii:{. 

494-98  Soe  First  Nat.  Bk.  r.  Ed- 
wards (Tex.  Civ.),  81  S.  W.  ;") 41 ;  Ever- 
ett r.  Kemi.  (Tex.  Civ.),  SO  S.  \\\  534. 
494-1  Mii^'ee  r.  raul  (Tex.  Civ.),  159 
S.  W.  32r);  \on  Tobel  r.  Co.,  32  Wash. 
(i>3.  73   r.  7>S. 

Subject  to  any  valid  objection  by  the 
other  party.  Cialveston,  etc.  K.  Co.  r. 
Youiiij  ic  Wel.b  (Tex.  Civ.),  14S  S.  W. 
1113,  (it.  McCutcheon  r.  .lackson  (Tex.), 
40  S.  W.  177:  Railwav  r.  Hitter,  U>  Tex. 
Civ.  Apj).  4S2.  41  S.  W.  753;  Tole<jraph 
Co.  f.  Lovely,  29  Tex.  Civ.  A  pp.  584, 
69  S.  W.  12S;  In  re  Smith,  34  Minn. 
436,  26  X.  W.  234;  Citv  of  Blooming- 
ton  r.  Osterle,  130  111.  120,  28  N.  E. 
106S;  Reed  r.  Hollowav  (Tex.  Civ.),  127 
S.   W.   lis'.l. 

Rule  does  not  afifect  rijrlit  of  party  of- 
fering dejio.sition  to  read  answers  to 
cross  intcrropatories.  Kalkhoff  r. 
Church,  121  X.  Y.  y.  713. 
Part  of  deposition  may  be  used  as  cross- 
examination  of  ilejionent  who  has  tes- 
tified orally.  McDonald  v.  Smith,  139 
Mi.'h.  211.  102  X.  W.  668. 
Party  using  deposition  of  other  party 
or  part  of  it  is  liound  by  the  evidence, 
and  adverse  party  may  make  same  ob- 
jections he  could,  had  his  oiii>onont 
taken  the  deposition,  even  to  impeach- 
ing the  witness.  Penn.  R.  Co.  v.  Co., 
131  111.  App.  426,  holding  the  party  tak- 
ing deposition  having  omitted  to  read 
a  portion  thereof,  it  could  not  bo  read 
by  adverse  party. 

Right  of  party  offering  to  object. — The 
party  otTt'iing  the  deposition  tal<on  by 
the  adverse  jiarty  is  not  estopped  to 
object  to  a  question  calling  for  the 
conclusion  of  witness,  although  statute 
provides  evidence  is  that  of  party  of- 
fering deposition.  Madera  R.  Co.  v. 
Co..  3  Cal.  App.  668,  H7  P.  27;  In  ro 
Von  Ness'  Will,  78  Misc.  592,  139  N. 
Y.  S.   4s5. 

The  party  who  propounded  the  question 
may  object  to  the  answer  when  ofTereil 
bv  til"  adverse  partv.  Magee  r,  Paul 
(Tex.  Civ.),  159  S.  W.  325. 
494-2  Cudlip  r.  Co.,  ISO  N.  Y.  85, 
72  X.  E.  925,  87  App.  Div.  633,  84  N. 
Y.  S.  1122.  See  also  Kramer  r.  Kra- 
mer, 80  App.  Div.  20,  80  N.  Y,  S.  184; 
Yon  Tobel  r.  Co.,  supra.  Party  cannot 
object  to  answers  to  his  own  questions 
except  in  so  far  as  they  are  incompe- 
tent. First  Nat.  Bk.  r.  Edwards  (Tex. 
Civ.),    81    S.    W.   541.      Contra.      Party 


who  has  called  for  copies  of  books  and 
records,  which  have  l)een  attached  to 
and  made  a  part  of  the  deposition,  can- 
not, when  it  is  i!itro<luced  by  adverse 
l»arty,  object  originals  are  best  evi- 
dence. Madera  R.  Co.  V.  Co.,  3  Cal. 
App.  668,  87  P.  27. 

495-1  Rlooniington  v.  Osterle,  139  111. 
120,  28  X.  E.  1068;  Chesapeake  S.  Co. 
r.  Fossett,  30  Ky.  L.  R.  1175,  100  S. 
"SV.  825. 

495-6  Lee  v.  Follcnsby,  86  Vt.  401, 
85  A.  915.  Cross-petitioner  may  read 
to  j>rovc  ailmissions  made  by  decedent 
when  a  jiartv.  Culbertson  r.  Salinger 
(la.),   117   N."  W.  6. 

496-21     Cable    Co.    v.    Mathers    (W. 
Va.),  79  S.  E.  1079. 
497-22     In    re   Arrowsmith,    206    111. 
352,   69  N.   E.   77. 

497-23  Miller  r.  Co.,  121  111.  App. 
56. 

498-29  One  who  interpleads  is 
charged  with  knowledge  of  state  of  rec- 
ord, and  depositions  jireviously  on  file 
cannot  be  objected  to  by  him  merely 
be<ause  ho  was  not  notified  of  the  tak- 
ing. Miller  V.  Campbell,  13  Okla.  75, 
74  P.  507.  But  although  intervener 
adopts  unauthorized  pleadings  filed  in 
his  name,  depositions  taken  before  he 
became  a  party  are  not  competent 
against  him.  Rogers  r.  Tompkins  (Tex. 
Civ.),  87  S.  W^  379;  Flores  v.  Hovel 
(Tex.  Civ.),  125  S.  W.  606. 
49S-30  Meeks  r.  Co.,  141  Mo.  Ajip. 
048,  124  S.  W.  1084;  Flores  r.  Hovel, 
supra;  St.  Louis,  etc.  R.  Co.  r.  Oro- 
cery  Co.  (Tex.  Civ.),  144  S.  W.  11!>4. 
Against  privy  subsequently  made  party 
coiiipcteiit.  See  I'nion  L.  &  F.  <'(>.  r. 
Soniiefield,  113  La.  436,  37  S.  2(i;  Owens 
r.  Owens,  84  Miss.  673,  37  S.  149. 
499-32  Sayro  v.  Woodyard,  66  W. 
Va.  2s'<,  66  S.  E.  320. 
499-33  Tinning  V.  Mumm,  146  Ta. 
203,  125  N.  W.  203,  taken  for  hearing 
on  application  for  tenijiorary  injunc- 
tion may  be  used  on  final  hearing 
whether  previously  used  or  not. 
•199-34  Miles  i\  Court  of  Honor,  173 
111.  App.  187;  Ilartis  v.  R.  Co.,  236  N. 
C.  162,  78  S.  E.  164;  Freeman  r.  Brown, 
151  N.  C.  Ill,  65  S.  E.  743;  Edwards 
V.  R.  Co.,  21  S.  D.  504,  110  N.  W.  832 
("many  other  actions  proceeding  upon 
the  same  matter,  between  the  same 
parties").  See  Roll  r.  Howell,  9  Ala. 
App.  171,  62  S.  463;  Andricus  r.  C.  Co., 
28  Ky.  L.  R.  704,  90  S.  W.  233. 
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Deposition  taken  in  one  case  before 
consolidation  conij)etent  against  party 
to  the  other  who  filed  cross-interroga- 
tories.   Kothraan  v.  Faseler  (Tex.  Civ,), 

84  S.  W.  390. 

501-35  'Castleberry  v.  Bussey  (Tex. 
Civ.),  1G6  S.  W.  14;  Rucker  v.  Carr 
(Tex.  Civ.),  163  S.  W.  632. 
502-3^  St.  Louis,  etc.  R.  Co.  v. 
Hengst,  36  Tex.  Civ.  217,  81  S.  W.  832, 
di'it.  People's  Nat.  Bk.  v.  Mulkev,  94 
Tex.  395,  60  S.  W.  753. 
502-39  In  re  Murphy's  Est.,  43 
Mont.  353,  116  P.  1004;  Central  Bk.  v. 
Thayer,  184  Mo.  61,  82  S.  W.  142;  Reed 
t\  Gold,  102  Va.  37,  45  S.  E.  868.  See 
Ilartis  V.  R.  Co.,  162  N.  C.  236,  78 
S.  E.   164. 

503-40  Same  subject-matter.  See 
Hey  worth  r.  Co.,  174  Mo.  171,  73  S.  W. 
498;  Miller  v.  Gillispie,  54  W.  Va.  450, 
46  S.  E.  451. 

503-41  Hendricks  v.  Calloway,  211 
Mo.  536,  111  S.  W.  60.  But  see  Steven- 
son V.  R.  Co.,  157  Ky.  561,  163  S.  W. 
747. 

503-42  See  Miller  v.  Gillispie,  54 
W.  Va.  450,  46  S.  E.  451. 
504-43  Alexander  v.  Edgerly,  92 
Minn.  263,  99  N.  W.  896;  Hendricks 
f.  Calloway,  211  Mo.  536,  111  S.  W. 
60;  Central  Bk.  v.  Thayer,  184  Mo. 
61,  82  S.  W.  142;  Roberts  f.  Powell, 
210  Pa.  594,  60  A.  258;  Edwards  v.  R. 
Co.,  21  S.  D.  504,  110  N.  W.  832;  Par- 
lin  &  0.  Co.  X.  Vawter,  39  Tex.  Civ. 
520,  88  S.  W.  407;  Miller  v.  Gillispie, 
supra  (deposition  taken  by  defendant 
in  action  by  one  creditor  to  set  aside 
conveyance  cannot  be  used  by  same 
defendant  in  similar  action  by  another 
creditor). 

One  who,  though  not  nominally  a  party, 
hires  attorneys  to  re]iresont  him  in, 
and  comlucts  the  defense  to,  an  action 
is  a  party,  and  depositions  introduced 
therein  are  competent  against  him  in 
another  action.  Brownlee  r.  Bunnell, 
31  Ky.  L.  R.  669,  103  S.  W.  2S4.  Inad- 
missible against  one  not  a  party  when 
taken  Hendricks  r.  Calloway,  supra. 
In  Morris  r.  Parry,  110  Mo.  App.  675, 

85  S.  W.  020,  a  bill  was  filed  to  per- 
petuate as  the  testimony  of  one  then 
deceased  his  deposition  given  in  an- 
other action  in  which  issues  were  simi- 
lar but  parties  different.  Overruling 
of  a   demurrer  was  error. 

5()3-44  Ilammatt  r.  Emerson,  27  Me. 
3ns,  46  Am.  Dec.  598;  Southern  Bk.  r. 
Nichols,  202  Mo.  309,   100  S.   W.   613; 


Profile  &  F.  Co.  v.  Bickford,  72  N.  H. 
73,    54    A.    699.      See    Central    Bk.    v. 
Thayer,  184  Mo.  61,  82  S.  W.  142. 
506-51     See    Andricus   v.   Co.,   supra; 
Central    Bk.    r.   Thayer,   supra. 
In    absence    of    surprise    or   prejudice, 
failure   to   file  is  immaterial.      Edwards 
r.  R.  Co.,  21   S.  D.  504,  110  N.  W.  832, 
foil.  Adams  t.  Raigner,  69  Mo.  363. 
506-52     Stipulation  in  former  action 
between    same    parties     and     involving 
same  subject-matter  for  taking  deposi- 
tions   and    dispensing   with    formalities 
does  not  extend  to  a  subsequent  action 
and    authorize    introduction    of    deposi- 
tion.    Armeny  v.  Co.,  Ill   111.  App.  621. 
Mental  condition  of  deponent  may  be 
shown    bv   his    deposition.      Newman    v. 
Thon^.psoii,  134  Ga.  137,  67  S.  E.  662. 
507-54     St.  John  r.  Judge,  161  Mich. 
299,   126  N.  W.   218. 
507-56     Lyttle  v.  Denny,  222  Pa.  395, 
71  A.  841.     See  S.  v.  Zarlenga,  14  Ida. 
305,  94  P.  55. 

509-62  Handy  Co.  v.  Smith,  77 
Conn.  165,  58  A.  694;  Hobbs  r.  C,  156 
Kv.  847,  162  S.  W.  104;  Black  v.  Ep- 
stein, 221  Mo.  286,  120  S.  W.  754; 
Flannery  v.  Co.,  70  N.  J.  L.  715,  59 
A.  157;  Charron  r.  Fuel  Co.,  143  Wis. 
437,  128  N.  W.  75;  Anderson  r.  Co., 
127  Wis.  273,  106  N.  W.  1077;  Hughes 
V.  R.  Co.,  122  Wis.  258,  99  N.  W.  897 
(examination  of  employe  of  corporation 
party),  dist.  Meier  r.  PauliK,  70  Wis. 
165,  35  N.  W.  301,  holding  examina- 
tion of  party  before  trial  admissible 
notwithstanding  his  presence  at  trial. 
Discretionary  with  court  whether  to 
admit  or  exclude  deposition  of  witness 
sworn  and  put  under  the  rule.  Fire 
Assn.  V.  Masterson  (Tex.  Civ.),  83  S. 
W.  49. 

Party-officer  of  corporation. — Deposi- 
tion of  officer  of  a  corporation  party  is 
not  admissible  if  he  is  i)resent  at  trial 
though  i>arties  expressly  excejited  from 
.statute  requiring  proof  of  absence  and 
inabilitv  to  attend.  Miners'  &  M.  Bk. 
r.  Co.,' 113  App.  Div.  194,  99  N.  Y. 
S.   98. 

510-63     Midland  Valley  R.  Co.  r.  En- 
nis    (.\rk.),    1.59    S.    W.    214. 
511-64     Admission  discretionary  with 
court.     Wilson   r.   Wilson,  35   Tex.  Civ. 
192.  79  S.  W.  839. 

511-65     Flannery  v.  Co.,  supra   (mo- 
tion   to    strike    out    must   be    promptly 
made,  and  showing  of  surprise  at  abil- 
ity  of   witness    to   a]ipoar). 
Error  in  reading  interrogatories,  cured 


661 


Vol  4 


DErOSITIONS 


by  withdrawing  objections  and  receiv- 
ing testimony  of  party  to  whom  they 
were  to  have  been  put.  Clevcnger  r. 
Blount  (Tex.  Civ.),  114  S.  W.  8C8. 
511-66  Providence  ^[.  Co.  i*.  Brown- 
ing, 70  S.  C.  14S,  49  S.  E.  325. 
Defendant  whose  interests  are  hostile 
to  his  co-defendant  is  an  adverse  party, 
and  his  deposition  may  be  read  by  such 
co-defendant  notwitlistanding  depon- 
ent's presence  at  the  trial.  Hetzel  r. 
Easterly,  96  App.  Div.  517,  89  N.  Y. 
S.  154. 

511-68     So.  R.  Co.  V.  Dickson,  138  Ga. 
371,  75  S.  E.  462. 

If  the  opposite  party  desires  to  cross- 
exaniino  the  witness  it  is  his  privilege 
to  call  him  to  the  stand  for  that  inir- 
pose.  Seaboard  Airline  R.  Co.  v.  Hunt, 
10  Ga.  App.  273,  73  S.  E.  588. 
If  deponent  can  only  testify  to  the 
matter  of  the  deposition  at  instance 
of  adverse  partj'  he  may  offer  his 
deposition,  taken  by  latter,  but  not 
offered,  though  he  is  in  court  and  com- 
petent to  testify.  Ivv  r.  Ivy,  51  Tex. 
Civ.  397,  112  S.  W.  ilO. 
512-70  Where  party  taking  deposi- 
tion failed  to  read  it,  and  permitted 
the  adversary  to  read  it  and  supjile- 
nient  it  by  oral  examination  of  depon- 
ent, no  ground  of  objection  existed. 
Continental  Bk.  v.  Bk.,  1  Tenn.  Ch. 
App.   449,   497. 

512-71  Seaboard  Airline  R.  Co.  v. 
Hunt,  10  Ga.  App.  273,  73  S.  E.  588. 
512-73  S.  r.  Hoerr,  88  Kan.  573,  129 
P.  153;  Hobbs  r.  C,  156  Ky.  847,  162 
S.  W.  104.  See  P.  v.  Becker,  210  N.  Y. 
274.  104  N.  E.  396. 

Where  witness  is  cross-examined  as  to 
his  statements  in  de]>osition  he  may  in- 
troduce the  portions  of  it  containing 
such  statements.  Wilson  v.  Wilson,  35 
Tex.  Civ.  192,  79  S.  W.  839. 
512-75  Black  r.  Epstein,  221  Mo. 
286,  120  S.  W.  754,  though  third  person 
added  as  defendant. 
512-77  Columbus  R.  Co.  v.  Patter- 
son. 143  Fed.  245,  73  C.  'C.  A.  603;  St. 
Louis  U.  Tr.  Co.  r.  Merritt,  158  Mo. 
App.  648,  139  S.  W.  824;  Foringer  v. 
Co.,  223  Pa.  425,  72  A.  797  (if  no 
reason  shown  for  non-attendance  at 
court").  See  Le  Master  r.  P.,  54  Colo. 
416,  131  P.  269;  Masonic  L.  Assn.  r. 
Robinson,  1.56  Ky.  371,  160  S.  W. 
1078.  But  see  Loventhal  v.  Hollamon 
(Tex.  Giv.),  165  S.  W.  6. 
515-83    Carter  v.  R.  Co.   (Ala.),   61 


S.  65;  S.  r.  Zarlenga,  14  Ida.  305,  94 
P.  55;  Funk  r.  Ins.  Co.,  87  Kan.  568, 
125  P.  35;  Hobbs  V.  C,  156  Ky.  847, 
162  S.   W.   104. 

516-84     Absence  of  deponent  may  be 

proved   to  the  grand  jury  and   not  the 

justice.      P.  r.   Dundon,   113   App.   Div. 

;'.()9,  9S   N.  Y.  S.   1048. 

On  appeal  it  will  be  assumed  testimony 

authorized      reception      of      deposition. 

Alaska-T.  G.  M.  Co.  v.  Cheney,  162  Fed. 

593,  89  C.  C.  A.  351. 

518-87     Wright  r.  E.  Co.  (Ark.),  163 

S.  W.  1151;  Hobbs  V.  Co.,  156  Ky.  847, 

162    S.    W.    104;    Clark    v.    Phillips,    65 

Misc.  166,  119  X.  Y.  S.  360. 

Mental   incompetency    is   ground.      See 

Atwood    V.    Atwood,    86    Conn.    579,    86 

A.  29. 

518-88  In  re  Dolbeer,  149  Cal.  227, 
86  P.  695;  Hobbs  r.  C,  156  Kv.  847, 
162  S.  W.  104;  P.  v.  Droste,  160  Mich. 
66,  125  N.  W.  87. 

Extent  and  nature  of  physician's  prac- 
tice does  not  justify  taking  his  deposi- 
tion under  statute  authorizing  deposi- 
tions of  witness  who  by  reason  of  age, 
sickness  or  "other  cause"  shall  be  un- 
able or  likely  to  be  unable  to  attend 
court.  American  Exp.  Co.  v.  Brad- 
ford, 82  Miss.  130,  33  S.  843. 
519-89  S.  V.  Zarlenga,  14  Ida.  305, 
94  P.  55.  See  In  re  Dolbeer,  149  Cal. 
227,  86  P.  695  (only  in  case  of  deposi- 
tions within  state) ;  Stone  v.  Co.,  36 
Colo.  370,  85  P.  327  (same);  S.  v.  Mc- 
Donald, 59  Or.  520,  117  P.  281.  See 
Missouri,  etc.  R.  Co.  v.  Sullivan  (Tex. 
Civ.),  157  S.  W.  193. 
Proof  of  continued  age  or  infirmity 
required  though  parties  stipulated  copj' 
may  be  used  in  place  of  original.  Car- 
ter V.  Wakeman,  45  Or.  427,  78  P.  362. 
Discretion  of  court  governs.  S.  v.  Mc- 
Donald, 55  Or.  419,  104  P.  967. 
520-90  In  re  Dolbeer,  149  Cal.  227, 
86  P.  695;  Heinzerling  v.  Agen,  49 
Wash.  647,  96  P.  223. 
Absence  at  time  of  trial  need  not  be 
shown  (Talcott  r.  Freedman,  140  Mich. 
32,  103  N.  W.  535,  dint.  Emlaw  v.  Em- 
law,  20  Mich.  11,  change  in  statute), 
especially  where  deposition  shows  wit- 
ness non-resident  when  testimony 
taken.  Chicago,  etc.  R.  Co.  v.  Kraven- 
buhl,  70  Neb.  766,  98  N.  W.  44;  Hanley 
V.  R.  Co.,  59  W.  Va.  419,  53  S.  E.  625. 
See  Haves  v.  Brandt,  80  Ark.  592,  98 
S.  W.  368. 
521-91    Taylor  v.  Taylor,  138  Mich. 
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658,  101  N.  W.  832,  where  deposition 
shows  deponent  eighty  years  old  and 
unable  to  travel,  it  cannot  be  pre- 
sumed cause  for  taking  removed. 
521-93  See  In  re  Dolbeer,  149  Cal. 
227,  86  P.  695;  Stone  v.  €o.,  36  Colo. 
370,  85  P.  327;  Carter  v.  Wakeman,  45 
Or.  427,  78  P.  362. 

522-2  Statute  providing  facts  author- 
izing reading  of  deposition  may  be  es- 
tablished by  testimon.y  of  deponent  or 
officer  who  took  it.  Dovle  v.  Co.,  124 
Mo.  App.  504,  101  S.  W."598. 
523-6  Separate  offer  of  exhibits  un- 
necessary.— Lee  r.  Nat.  Bank  (la.),  144 
N.  W.  630. 

523-7  Lowrance  v.  Kiehardson,  23 
Okla.  343,  100  P.  529. 
Order  for  taking  deposition  not  vacated 
because  it  and  affidavit  defective. 
Clark  V.  Phillips,  65  Misc.  166,  119  N. 
Y.   S.   360. 

524-10  Answer  to  stricken  interroga- 
tory, not  cause  for  excluding  deposi- 
tion, answer  being  stricken  out.  Burn- 
ham  V.  Stoutt,  35  Utah  250,  99  P.  1070. 
525-14  Bad  condition  of  papers  re- 
ceived through  mail,  not  cause  for  ex- 
cluding depositions  if  no  indicia  of 
fraud.  DeChamps  v.  E.  Co.,  84  S.  C. 
358,  66  S.  E.  414. 

525-15  Pratt,  etc.  Co.  v.  Davidson, 
173  Ala.  667,  55  S.  886;  Williams  v. 
Smith,  29  R.  I.  526,  72  A.  1093. 
Similarity  of  answers  to  same  questions 
by  several  deponents,  not  cause  for 
suppressing  depositions.  St.  Louis,  etc. 
R.  Co.  t\  White  (Tex.  Civ.),  103  S. 
W.  673. 

526-16  Physical  and  mental  compe- 
tency assumed  in  absence  of  extrinsic 
evidence.  Williams  v.  Smith,  29  R.  I. 
526,  72  A.  1093. 

Ex  parte  deposition  of  litigant  alleged 
to  be  competent,  inadmissible.  Holland 
V.  Riggs,  53  Tex.  Civ.  367,  116  S.  W. 
167. 

526-17  Lindsay  v.  Bates,  223  Mo. 
294,  122  S.  W.  682. 

Although  witness  is  shown  what  pur- 
ports to  be  a  copy  of  his  testimony  in 
another  proceeding,  says  it  is  true  and 
adopts  it  as  part  of  his  testimony,  such 
copv  is  hearsav.  Bonnie  Co.  v.  Perry, 
25  Ky.  L.  R.  1560,  78  S.  W.  208. 
526-18  Varlev  Duplex  Magnet  Co.  i*. 
Ostheimer,  186  Fed.  171,  108  C.  C.  A. 
303. 

Irresponsive  answers  excluded.  Central 
T.  G.  Co.  V.  Co.,  45  Tex.  Civ.  199,  99 


S.  W.  1144  (uncalled  for  explanation  of 
letters  attached  to  deposition). 
527-20  Cumulative  testimony  may 
be  received  in  discretion  of  court.  Wil- 
liams V.  Smith,  29  R.  I.  526,  72  A.  1093. 
Under  section  6413,  Mo.  R.  S.,  1909,  the 
only  ground  of  objection  which  the 
court  could  sustain  when  the  objection 
was  first  made  in  the  court,  would  be 
to  their  competency  or  relevancy.  Ob- 
jections to  the  form  of  question  must 
be  made  at  the  time  the  depositions 
are  taken.  Campbell  v.  Havden,  164 
Mo.  App.  252,  145  S.  W.  103,'  cit.  War- 
lick  r.  Peterson,  58  Mo.  408;  Patton 
V.  St.  Louis  &  S.  F.  R.  Co.,  87  Mo. 
117,  56  Am.  Rep.  446;  Williamson  v. 
Brown,  195  Mo.  313,  93  S.  W.  791. 
And  see  Champlin  r.  R.  Co.  (R.  I.), 
82   A.  481. 

527-21  Dambmann  r.  R.  Co.,  55  Misc. 
60,  106  N.  Y.  >S.  221. 
Motion  to  suppress  is  properly  denied 
if  part  of  deposition  admissible.  Griggs 
r.  Corson,  71  Kan.  884,  81  P.  471. 
Part  may  be  received  to  show  admis- 
sions; adverse  party  may  read  relevant 
omitted  parts.  Culbertson  v.  Salinger 
(la.),  117  N.  W.  6. 

528-24  Baltimore  &  O.  R.  Co.  v. 
Dever,  112  Md.  296,  75  A.  352. 
Inadmissibility  of  testimony  on  direct 
examination  renders  answers  on  cross- 
examination  inadmissible.  Bertenshaw 
r.  Laney,  77  Kan.  497,  94  P.  805. 
528-25  Cross-examination  of  wit- 
nesses examined  in  chief  by  party  who 
took  deposition  and  exhibits  produced 
and  identified  on  cross-examination,  ad- 
missible. Crites  v.  Woodmen,  84  Neb. 
378,  121  N.  W.  591. 

528-26  Husband  and  wife.  Howard 
V.  Strode,  242  Mo.  210,  146  S.  W.  792. 
530-33  Rogers  v.  Tompkins  (Tex. 
Civ.),  87  S.  W.  379;  Bovd  v.  Gore,  143 
Wis.  531,  128  N.  W.  68. 
530-36  Central  C.  &  C.  Co.  v.  Penny, 
173  Fed.  840,  97  C.  C.  A.  600;  Penn. 
R.  Co.  V.  Co.,  131  HI.  App.  426;  Farm- 
ers' &  M.  Bk.  V.  Wood,  143  la.  635, 
118  N.  W.  282;  Cetofonte  r.  Co.,  78 
N.  J.  L.  662,  75  A.  913.  See  In  re 
Van  Ness'  Will,  78  Misc.  592,  139  N.  Y. 
S.    485. 

Excluding  part  not  erroneous  if  con- 
tents otherwise  proved.  Koch  r.  Wim- 
brow.  111  Md.  21,  73  A.  896. 
531-37  North  Alabama  Tr.  Co.  v. 
Daniel,  3  Ala.  App.  428,  57  S.  120 
(where    portions    excluded    on    motion 
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were  not  read);  Birniingliam  E.,  L.  & 
P.  Co.  r.  Oden,  164  Ala.  1,  51  S.  240 
(as  predicate  for  impeachment) ;  Met- 
tecr  r.  Smith,  lo6  Cal.  572,  105  P.  733; 
Raker  v.  Temple,  160  Mich.  318,  125 
X.    W.    63. 

Deposition  taken  from  files  of  another 
action  to  be  read  as  admission  must 
be  introduced  as  entirety.  Ilammatt 
V.  Emerson,  27  Me.  308,  46  Am.  Dec. 
598. 

531-38  Crotty  v.  R.  Co.,  169  Fed. 
593,  95  C.  C.  A.  91;  Walter  v.  Sperrv, 
86  Conn.  474,  85  A,  739;  Lee  r.  Nat. 
Bank  (la.),  144  N.  W.  630;  Bowen  v. 
Durant.  25  N.  D.  11,  140  N.  W.  728. 
Isolated  excerpts  cannot  be  read  even 
by  cross-examining  party.  Gussncr  r. 
Hawks.  13  N.  D.  453,  101  N.  W.  898. 
531-40  Scherer  r.  Everest,  168  Fed. 
822,  94  C.  C.  A.  346.  See  McDonald 
r.  Smith,  139  Mich.  211,  102  N.  W.  668. 
531-41  Central  C.  &  C.  Co.  v.  Penny, 
173  Fed.  340,  97  C.  C.  A.  600;  Crotty 
V.  R.  Co.,  169  Fed.  593,  95  C.  C.  A.  91 ; 
Scherer  v.  Everest,  168  Fed.  822,  94 
C.  C.  A.  346;  Walter  r.  Sperrv,  86  Conn. 
474,  85  A.  739;  Farmers  &  M.'  Bk.  v. 
Wood,  143  Ta.  635,  118  N.  W.  282;  Mc- 
Donald V.  Smith,  139  Mich.  211,  102 
N.  W.  668;  Birge  F.  Co.  v.  R.  Co.,  53 
Tex.  Civ.  55,  115  S.  W.  333.  But  see 
Penn.  R.  Co.  r.  Co.,  131  111.  App.  426. 
Adverse  party  limited  to  other  parts 
related  to  same  subject.  Bacon  t*. 
Crosse,  165  Cal.  481,  132  P.  1027. 
Cross  -  interrogatories.  —  Doggett  v. 
C.reene.  254  111.  134,  98  N.  E.  219. 
532-42  If  a  large  number  of  deposi- 
tions must  be  taken  to  prove  amount 
of  money  paid  a  summary  of  them  may 
be  made  for  presentation  to  jurv.  Fi- 
delity &  D.  Co.  V.  Co.,  133  Ky.  74,  117 
S.  W.  393. 

533-44  Madera  R.  Co.  v.  Co.,  3  Cal. 
App.  668,  87  P.  27,  inadmissible  con- 
clusion. 

Unanswered  interrogatories,  not  admis- 
sildo.  Muri'hv  v.  R.  Co.,  92  Ark.  159, 
122   S.  W.   636. 

533-46  Withdrawal  of  interroga- 
tories, not  objected  to,  against  objection 
not  permitted.  Alabama  G.  S.  R.  Co. 
r.  Hardy,  131  Ga.  238,  62  S.  E.  71. 
533-47  Giving  deposition  to  jury  dis- 
cretionary. Smith  V.  S.,  142  Ala.  14, 
39  S.  329,  refusal  proper  where  only 
part  admissible. 

535-54  Deposition  not  suppressed  be- 
cause witness  refused  to  answer  ques- 
tions or  produce  evidence.    Scherer  r. 


Everest,  168  Fed.  822,  94  C.  C.  A.  346. 
Notes  of  stenographer  may  be  read. 
Craiulall  r.  Grecvos  (Mo.  App.),  168 
S.   W.  264. 

536-55  McClure  v.  Assn.,  141  la. 
350,  118  N.  W.  269;  Tonilinson  C.  Mfg. 
Co.  V.  Townsend,  153  N.  C.  244,  69 
S.  E.  145.  See  supra,  360-84;  Gt.  W., 
etc.  Co.  r.  Shumwar,  25  N.  D.  268,  141 
N.   W.   479. 

All  objections  to  interrogatories  except 
pertinency  should  be  reserved  until  the 
trial.  In  re  Smith,  80  Misc.  628,  142 
N.  Y.  S.  151. 

All  objection  to  deposition  is  waived 
by  Jiarty  introducing  it  and  making  it 
his  own.  Freeman  v.  G  rash  el  (Tex. 
Civ.),  145  S.  W.  695. 
A  motion  to  suppress  part  of  a  deposi- 
tion was  filed  on  the  day  of  trial.  ''If 
it  should  be  treated  as  a  motion  to  sup- 
press the  deposition  on  account  of  its 
form  or  the  manner  of  its  taking,  it 
was  filed  too  late.  Rev.  Civ.  St.,  art. 
2289;  Ellis  V.  Lewis,  45  Tex.  Civ. 
248,  100  S.  W.  189,  and  cases  there 
cited.  If  the  motion  w^^s  intended  as 
an  objection  to  the  admissibility  of 
the  deposition  as  testimony,  the  objec- 
tion was  premature  and  otherwise  in- 
sufficient. The  court  cannot  be  called 
upon  at  that  stage  of  the  trial  to  pass 
upon  the  admissibility  of  testimony, 
but  should  wait  till  it  is  offered  in 
evidence.  When  offered,  no  objection, 
except  such  as  attacks  the  admissibil- 
ity, can  be  considered.  In  sustaining 
the  objection  to  such  testimony  at  the 
proper  time,  the  court  does  not  sup- 
press the  deposition,  but  merely  ex- 
cludes that  i)ortion  to  which  the  ob- 
jection relates.  When  the  deposition 
referred  to  in  the  motion  was  later  of- 
fered in  evidence  upon  this  trial,  no 
objection  was  made.  It  therefore  ap- 
pears in  the  record  as  having  been  ad- 
mitted without  objection  on  the  part 
of  the  appellant.  The  assignment  is 
without  merit."  Marshall,  etc.  R.  Co. 
r.  Pottv  (Tex.  Civ.),  145  S.  W.  1195. 
536-56  Tinning  v.  Mumm,  146  la. 
263.  125  N.  W.  203.  See  Young  v.  Cor- 
rigan,  208  Fed.  431. 

Stipulation  of  parties. — St.  Louis,  I.  M. 
&  S.  R.  Co  V.  Webster,  99  Ark.  265,  137 
S.  W.  1103. 

536-57  See  Ralph  v.  Taylor  (R.  I>)» 
85   A.  941. 

536-58  Wooten  t\  Disc.  Co.,  7  Ala. 
App.  351.  62  S.  263;  Miss.  L.  Co.  v. 
Smith,  152  Ala.  537,  44  S.  475   (where 
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interrogatories  filed,  objections  must 
be  made  before  trial);  Greenlaw  L.  & 
T.  Co.  V.  Chambers,  46  Colo.  587,  105 
P.  1091;  Tri-City  E.  Co.  v.  Brennan, 
108  111.  App.  471;  Louisville,  etc.  Co. 
V.  Leaf,  40  lud.  App.  214,  79  N.  E. 
1066  (by  statute  motion  to  suppress 
must  be  made  before  trial) ;  Christen- 
sen  V.  Peterson  (la.),  144  N.  W.  315; 
Hardenburg  v.  Roberts,  146  la.  696,  125 
N.  W.  818;  Andricus  v.  Co.,  28  Ky.  L. 
R.  704,  90  S.  W.  233  (objections  go- 
ing to  exclusion  of  deposition) ;  Robert- 
son V.  Sebastian,  30  Ky.  L.  R.  883,  99 
S.  W.  933  (objections  to  form  and 
manner  of  taking);  Abbott  v.  Co.,  112 
Mo.  App.  550,  87  S.  W,.  110  (objection 
to  absence  of  notary  when  stenographer 
took  answers,  waived  by  failing  to  ob- 
ject before  trial,  although  no  rule  of 
court  provided  when  motions  to  sup- 
press should  be  filed) ;  Yearsley  V: 
Blake,  85  Xeb.  736,  124  N.  W.  161; 
Womack  v.  Gross,  135  N.  C.  378,  47 
S.  E.  464;  DeBow  v.  Wollenberg,  52 
Or.  404,  96  P.  536;  Chicago,  etc.  Co. 
V.  Trout  (Tex.  €iv.),  152  S.  W.  1137. 
See  Standard,  etc.  Co.  r.  Supply  Co., 
6  Ala.  App.  188,  60  S.  481;  Woodward 
V.  Tyng  &  Co.  (Md.),  91  A.  166;  El 
Paso  R.  Co.  V.  Barrett,  46  Tex.  Civ.  14, 
101  S.  W.  1025.  In  Seamster  v.  S.,  74 
Ark.  579,  86  S.  W.  434,  predecessor  of 
prosecuting  attorney  stipulated  defend- 
ant might  take  a  deposition  before  any 
notary;  deposition  was  taken  before  a 
justice  of  the  peace  and  filed  six  days 
before  trial.  Failure  to  object  before 
trial,  a  waiver. 

Doctrine  of  waiver  by  failure  to  object 
cannot  be  invoked  against  party  offer- 
ing evidence.  Putnam  L.  &  D.  Co.  V. 
Elser  (Tex.  Civ.),  159  S.  W.  190. 
Where  statute  requires  filing  before 
trial,  motion  to  suppress  too  late  when 
filed  with  clerk  after  jury  ordered 
oallod.  Walters  v.  Rock,  18  N.  D.  45, 
115  N.  W.  511. 

Objections  to  form  and  manner  of 
taking  must  be  made  before  trial  if 
deposition  filed  one  day  previous  there- 
to. This  includes  all  objections  except 
such  as  question  the  admissibility  of 
the  evidence  because  of  its  intrinsic 
character  or  the  incompetency  of  the 
witness.  Ellis  V.  Lewis,  45  Tex.  Cir. 
248,  100  S.  W.  189  (dist.  Sparks  r. 
Taylor  (Tex.  Civ.),  87  S.  W.  740);  St. 
Louis  R.  Co.  V:  Harkev,  39  Tex.  Civ. 
523,  88  S.  Wi.  506.  Objection  to  ques- 
tions  not   part    of    the   interrogatories 


and  to  the  answers  thereto  unlawfully 
appended  is  not  to  form  or  manner  of 
taking.  Sparks  v.  Taylor,  supra.  Want 
cf  service  of  notice  of  interrogatories 
goes  to  manner  and  form  of  taking. 
Texas  R.  Co.  v.  Murtishaw,  34  Tex. 
Civ.  447,  78  S.  W.  953. 
538-59  Canon  v.  Green,  56  Fla.  211, 
47  S.  935;  Casley  v.  Mitchell,  121  la. 
96,  96  N.  W.  725;  Freeman  v.  Brown, 
151  N.  C  111,  65  S.  E.  743;  Missouri, 
etc.  R.  Co.  V.  Browning  (Tex.  Civ.), 
166  S.  W.  34.  See  Gress  Co.  v.  Berry, 
2  Ga.  App.  207,  58  S.  E.  384. 
Before  or  during  first  term  of  court 
after  filing.  Missouri,  etc.  R.  Co.  v. 
Browning  (Tex.  Civ.),  166  S.  W.  34; 
Borden  v.  Co.  (Tex.  Civ.),  99  S.  W. 
128;  W.  U.  T.  Co.  v.  Cor  so,  28  Ky. 
L.  R.  290,  89  S.  W.  212  (court  sitting 
continuously — term,  sixty  daj's). 
Waiver. — Simons  v.  Cash,  136  Mich. 
558,  99  N.  W.  754,  failure  of  deposi- 
tion to  show  notice  of  taking  and  of 
officer  to  attach  exhibits,  waived  by 
non-compliance  with  statute  requiring 
objections  to  be  filed  three  days  after 
notice  of  filing. 

Application    to    criminal    cases.  —  See 
supra,  536-58. 

538-61     King  &  Co.  v.  Hancock,  114 
Va.  596,  77  S.  E.  510. 
538-62     Nasser   v.   Gaston,   70   Wash. 
685,  127  P.  475. 

539-63  Stewart  f.  Beggs,  56  Fla. 
565,  47  S.  932;  Palatine  Ins,  Co.  f.  Co., 
13  N.  M.  241,  82  P.  363;  Womack  v. 
Gross,  135  X.  C.  378,  47  S.  E.  464  (name 
of  commissioner  omitted) ;  Willef  ord  V. 
Bailev,  132  X.  C.  402,  43  S.  E.  92-8. 
539-64  Contra,  Bishop  v.  Hilliard, 
227  111.  382,  81  X.  E.  403;  Sheiblev  v. 
Ashton,  130  la.  195,  106  N.  W.  618. 
See  Willef  ord  v.  Bailey,  132  X.  C.  402, 
43  S.  E.  928.  Waiver  of  irregularities 
results  from  stipulation  submitting 
case  on  the  deposition.  Steele  v.  Crab- 
tree  (la.),  120  X.  W.  720. 
540-66  Cohen  v.  Reichman  (Ind. 
App.),  102  X.  E.  284;  Cavouette  V.  Co., 
136  Wis.  634,  118  X.  W.  204. 
540-67  Cumberland  G.  Mfg.  Co.  17. 
De  Witt,  120  Md.  381,  87  A.  927. 
541-71  Xew  V.  Young,  144  Ala.  420, 
39  S.  201  (by  cross-examination) ;  Red- 
mond r.  R.  Co.,  225  Mo.  721,  126  S.  W. 
159.  Contra,  Knickerbocker  I.  Co.  V. 
Gray,  165  Ind.  140,  72  X.  E.  869. 
Knowledge  of  disqualification  essential 
to  waiver  or  estoppel  and  cannot  be 
presumed  though  commissioner  member 
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of  firm  which  appeared  as  attorneys  of 
record.  I'lcdsoe  r.  Jones,  145  Ala.  685, 
40  S.  111. 

541-72  Bledsoe  v.  Jones,  supra  (ig- 
norance of  grounds  for  suppression  ex- 
cuses failure  to  move  promptly) ;  Hunt- 
ington C.  L.  Co.  V.  Co.,  44  Ind.  App. 
84,  86  N.  B.  857;  Louisville,  etc.  Co.  v. 
Leaf,  40  Ind.  App.  214,  79  N.  E.  1066. 
542-75  Kelly  v.  Assn.,  2  Cal.  App. 
460,  84  P.  321;  Keal  Estate  T.  Co.  v. 
Co.,  102  Md.  41,  61  A.  228  (statute); 
Ivey  V.  Mills,  143  N.  C.  189,  55  S.  E. 
613;  Williams  v.  Smith,  29  R.  I.  562, 
72  A.  1093  (use  of  deposition  on  trial); 
Babcock  v.  Ormsby,  18  S.  D.  358,  100 
N.  W.  759  (failure  to  name  witness, 
Traived). 

543-81  Kelly  '-v.  Assn.,  2  Cal.  App. 
460,  84  P.  321;  Koedt  V.  Josephsen,  158 
111.  App.  388;  McClure  v.  Assn.,  141 
la.  350,  118  N.  W.  269  (after  agree- 
ment) ;  El  Paso  R.  Co.  v.  Barrett,  46 
Tex.  Civ.  14,  101  S.  W.  1025. 
544-84  Canon  v.  Green,  56  Fla.  211, 
47  S.  935. 

545-85  Toronto  I.  E.  Assn.  v.  Hous- 
ton, 9  Out.  L.  R.  527,  master  no  power 
to  strike  out  or  modify  interrogatories. 
545-86  Floral  C.  Co.  v.  Dillon,  83 
Conn.  65,  75  A.  82;  Redmond  f.  R.  Co., 
225  Mo.  721,  126  S.  W.  159;  William- 
son y.  Brown,  195  Mo.  313,  93  S.  W. 
791;  Campbell  v.  Hayden,  164  Mo.  App. 
252,  145  S.  W.  103. 

546-87  Technical  objections  to  in- 
terrogatories disregarded  if  answers 
competent.  Bryant  r.  Woodmen,  86 
Neb.  372,  125  N.  W.  621. 
546-88  Crosswhite  v.  Brew.  Co. 
(Ala.  App.),  65  S.  298;  Walker  v. 
Warner,  31  App.  Cas.  (D.  C.)  76; 
Benedict  r.  Dakin,  243  111.  384,  90  N. 
E.  712;  Illinois  R.  Co.  V.  Panebiango, 
227  111.  170,  81  N.  E.  53;  Smith  v. 
Swigart,  149  111.  App.  21;  St.  Louis, 
etc.  R.  Co.  t'.  Adams,  55  Tex.  Civ.  245, 
118   S.  W.  1155. 

547-89  Sheibley  v.  Ashton,  130  la. 
195,  106  N.  W.  618  (taken  during  term 
time). 

Objection  to  postponement  waived 
where  five  days'  notice  of  taking  given, 
and  agent  of  party  notified  made  no 
objection.  Missouri,  etc.  R.  Co.  v. 
Williams,  43  Tex.  Civ.  549,  96  S.  W. 
1087. 

547-90     Breeden  v.  Martens,  21  S.  D. 
357,  112  N.  W.  960. 
547-92     Attendance   at    taking    and 


failure  to  object  is  waiver  as  to  form 
of  testimony.  Paterson  v.  R.  Co.,  95 
Minn.  57,  103  N.  W.  621. 
547-96  Mellwain  v.  Gaebe,  128  111. 
App.  209  (attaching  exhibit  after  close 
of  deposition) ;  Oliver  v.  Co.,  45  Or. 
77,  76   P.  1086. 

549-2  Olson  v.  Brundage,  139  111. 
Aj>p.   559. 

550-5  Groot  v.  R.  Co.,  34  Utah  152, 
96  P.  1019. 

550-6  Sealy  v.  Williston  (Ky.),  117 
S.   W.   959. 

550-10  Columbus  R.  Co.  v.  Patter- 
son, 143  Fed.  245,  73  C.  C.  A.  603  (too 
late  on  appeal) ;  S.  v.  Vanella,  40  Mont. 
326,  106  P.  364. 

Objection  waived  when  not  interposed 
till  after  reading  (Schlag  t:  Gooding, 
98  Minn.  261,  108  N.  W.  11),  or  when 
not  specific.  Hetzel  v.  Easterly,  96 
App.  Div.  517,  89  N.  Y.  S.  154. 
551-14  Bentley  f.  Bentley,  72  Neb. 
803,  101  N.  W.  976. 
Testimony  taken  on  cross-examination 
after  objection  to  competency  is  not 
competent  even  on  behalf  of  cross-ex- 
amining party  where  examination  in 
chief  excluded.  Bentley  v.  Bentley, 
supra. 

552-15  St.  Louis,  etc.  R.  Co.  v. 
Sizemore,  53  Tex.  Civ.  491,  116  S.  W. 
403 

552-16  Canon  v.  Green,  56  Fla.  211, 
47  S.  935. 

552-18  Robertson  v.  Sebastian,  30 
Ky.  L.  R.  883,  99  S.  W.  933. 
553-21  Wooten  v.  Disc.  Co.,  7  Ala. 
App.  351,  62  S.  263;  Miss.  L.  Co.  v. 
Smith,  152  Ala.  537,  44  S.  475;  Tor- 
revson  v.  R.  Co.,  144  Mo.  App.  626,  129 
S.  W.  409;  Kolp  V.  Brazer  (Tex.  Civ.), 
161  S.  W.  899;  Henderson  v.  Co.  (Tex. 
Civ.),  128  S.  W.  671.  See  Williams  v. 
Smith,  29  R.  I.  562,  72  A.  1093. 
554-23  Not  suppressed  because  an- 
swers not  full  if  deponent  did  not  try 
to  evade  giving  full  answers,  remedy 
by  further  deposition.  W.  U.  T.  Co.'r. 
Douglass  (Tex.  Civ.),  124  S.  W.  488. 
554-26  Miss.  L.  Co.  v.  Smith,  152 
Ala.  537,  44  S.  475;  Williams  v.  Co.,  126 
111.  App.  109. 

554-28  Carville  v.  Franklin,  164  Ala. 
543,  51  S.  396-;  Love  v.  McElroy,  106 
111.  App.  294;  Illinois  R.  Co.  v.  Pane- 
biango, 227  111.  170,  81  N.  E.  53;  In  re 
Schaffner's  Est.  (Kan.),  141  P.  251; 
Robertson  v.  Sebastian,  30  Ky.  L.  R. 
883,  99   S.  W.  933;   Raymond  v.  Edel- 
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brock,  15  N.  D.  231,  107  N.  W.  194. 
See  infra,  "Striking  Out  Testimony," 
162-10.  But  where,  after  notice  order 
is  obtained  for  deposition  and  pro<luc- 
tion  of  letter,  which  order  is  complied 
with,  introduction  of  letter  cannot  be 
objected  to  as  privileged.  Bankers' 
Assn.  V.  Nachod,  120  App.  Div.  732, 
103  N.  Y.  S.  773;  Marshall,  etc.  E. 
Co.  r.  Petty  (Tex.  Civ,),  145  S.  W.  1195. 
After  reading. — Objection  to  a  respon- 
sive answer  must  be  made  before  it  is 
read  in  evidence.  De  Arellanes  f. 
Arellanes,  151  Cal.  443,  90  P.  1059.  It 
will  not  afterwards  be  stricken  out  on 
motion  because  answer  to  cross-inter- 
rogatories shows  it  to  be  based  on 
hearsay.  Kirby  L.  Co.  v.  Chambers, 
41  Tex.  Civ.  632,  95  S.  W.  607.  Comp. 
Norman  P.  S.  Co.  r.  Ford,  77  Conn.  461, 
59  A.  499. 

Objection  by  party  offering.  —  See 
supra,   494-1. 

556-30  Mundt  v.  Bk.,  35  Utah  90, 
99  P.  454. 

556-31     Daugharty     v.     Drawdy,    134 
Ga.  650,  68  S.  E.  472. 
556-32     In    re    Smith,    80   Misc.    628, 
142  X.  Y.  S.  151. 

Answers  to  cross-interrogatories  may 
not  be  withdrawn  for  technical  rea' 
sons.  Fairbanks  v.  Stites  (Tex.  Civ.), 
125  S.  Wi.  636. 

556-33  Thomas  v.  Boyd,  108  Va.  584, 
62  S.  E.  346. 

557-35  It  is  proper  to  overrule  a  mo- 
tion to  suppress  made  after  jury  sworn, 
and  reserve  ruling  until  deposition  of- 
fered. Hilt  f.  Griffin,  77  Kan.  783, 
90  P.  808. 

557-36  S.  r.  Hencken,  174  Fed.  624, 
98  C.  C.  A.  378.  See  Norman  P.  S. 
Co.  r.  Ford,  77  Conn.  461,  59  A.  499. 
557-37  Canon  r.  Green,  56  Fla.  211, 
47  S.  935;  Ivey  V.  Mills,  143  N.  C.  189, 
55  S.  E.  613. 

558-38  Need  not  be  made  before 
trial.  Epstein  V.  R.  Co.,  143  Mo.  App. 
135.  122  S.  W.  366,  statute. 
558-39  Williamson  r.  Brown,  195 
Mo.  313,  93  S.  W.  791  (objections  at 
taking  must  be  renewed  at  trial); 
Armstrong  r.  Coal  Co.,  67  W.  Va.  5S9, 
69  S.  E.  195. 

558-42  Waiver  of  irregularity  in 
taking  is  confined  to  action  in  which 
it  was  made.  Eeed  v.  Gold,  102  Va. 
37.  45  S.   E.  868. 

559-44  Sealv  r.  Williston  (Ky.),  117 
S.  W.  9.59. 


In  criminal  case  failure  to  object  at 
trial  to  introduction  of  depositions  not 
included  within  stipulations,  not  waiver 
of  ground  of  objection.  Rex  r.  Brooks, 
11  Ont.  L.  E.  (Can.)  525. 
561-46  Abbott  r.  Co.,  112'  Mo.  App. 
550,  87  S.  W.  110;  Oliver  v.  Co.,  45 
Or.  77,  76  P.  1086;  Babcock  r.  Ormsby, 
18  S.  D.  358,  100  N.  W.  759  (for  defect 
in  notice);  Houston,  etc.  E.  Co.  r. 
Lacv  (Tex.  Civ.),  153  S.  W.  414;  Hord 
r.  R.  Co.,  33  Tex.  Civ.  163,  76  S.  W. 
227  (irregularity  in  taking  and  re- 
turn); Groot  V.  R.  Co.,  34  Utah  152,  96 
P.  1019.  See  Missouri,  etc.  R.  Co.  v. 
Browning  (Tex.  Civ.),  166  S.  W.  34. 
Mistake  in  reducing  to  writing  is  ob- 
jected to  by  motion  to  suppress  and  by 
introducing  deponent  at  trial  to  correct 
statements.  Hord  r.  E.  Co.,  33  Tex. 
Civ.  163,  76  S.  W.  727. 
562-49  West  Dis.  Co.  v.  Co.,  152 
Fed.  1023;  Crosswhite  v.  Brew.  Co. 
(Ala.  App.),  65  S.  298;  Lucv  r.  Davis, 
163  Cal.  611,  126  P.  490;  Short  r.  Frink, 
151  Cal.  83,  90  P.  200  (rule  same  aa 
where  witness  testifies  viva  voce) ; 
Frey  v.  Stangl,  148  la.  522,  125  N.  W. 
868  (part  of  answer) ;  S.  r.  Simmons, 
74  Kan.  799,  88  P.  57  (objectionable 
portion  must  be  pointed  out);  Louis- 
ville &  C.  P.  Co.  r.  Bottorff,  25  Kv.  L. 
E.  1324,  77  S.  W.  920;  Hilleboe  r.  War- 
ner, 17  N.  D.  594,  118  N.  W.  10-17; 
Ueland  r.  Dealv,  11  N.  D.  529.  89  N. 
W.  325;  Ward  r.  Cameron,  97  Tex.  466, 
SO  S.  W.  69. 

563-51  P.  c.  Mullalev,  16  Cal.  App. 
44.   116  P.  88. 

563-52  King  r.  Green,  7  Cal.  App. 
473.   94   P.   777. 

563-55  Oliver  v.  Co.,  45  Or.  77,  76 
P.   10S6. 

564-58  S.  V.  Jackson,  111  La.  343,  35 
S.   593. 

561-62  Potomac  B.  Wks.  r.  Barber, 
103  :\rd.  509,  63  A.  1068. 
564-63  Texas  R.  Co.  v.  Coutourie, 
135  Fed.  465.  68  C.  C.  A.  177. 
566-65  See  Louisville  &  C.  P.  Co.  r. 
Bottorff,  25  Kv.  L.  E.  1324.  77  S.  W. 
920. 

566-67  Objection  to  each  question 
and  nnswer  amounts  only  to  a  general 
objection,  and  is  properly  overruled  if 
deposition  contains  some  legal  evidence. 
Hammond  r.  Yetsburg,  56  Fla.  369,  48 
S.  419. 

566-68  Williams  v.  Smith,  29  E.  I. 
562,  72  A.  1093. 
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567-69  Time  of  filing. — See  supra, 
536-58,  538-59;  White  v.  R.  Co.,  123  Ga. 
353,  51  S.  E.  411  (compliance  waived 
where  counsel  admitted  the  irregulari- 
ties at  trial) ;  Ostenson  v.  Severson,  126 
la.  197,  lf)l  K  W.  789  (objections  not 
filed,  waived) ;  Robertson  v.  Sebastian, 
30  Ky.  L.  R.  883,  99  S.  W,  933  (all 
objections  to  form  and  manner  of  tak- 
ing) ;  Andrieus  t\  Co.,  28  Ky.  L.  R.  704, 
90  S.  W.  233;  W.  U.  T.  Co.  v.  Corso, 
28  Ky.  L.  R.  290,  89  S.  W.  212;  Wille- 
ford  c.  Bailey,  132  N.  C.  402,  43  S.  E. 
928;  Borden  v.  Co.  (Tex.  Civ.),  99  S. 
W.  128  (in  writing). 
567-70  Andrieus  v.  Co.,  W.  U.  T. 
Co.   V.  Corso,  supra. 

567-72    White  v.  R.  Co.,  123  Ga.  353, 
51   S.  E.  411. 
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Becitals   in   deed,   577-6;    Recognition   in 

will,   578-8;    Pretermitted    child,    579-18. 

576-1     Hansen  v.  Owens,  132  Ga.  648, 

64  S.  E.  800.     See  Ironton  F.  B.  Co.  v. 

Tucker,  26  Ky.  L.  R.  532,  82  S.  W.  241. 

Devolution    statutory. — National    Safe 

Dep.  Co.  V.  Stead,  250  111.  584,  95  N.  E. 

973. 

576-3     Gayheart  v.  Sibley,  23  Ky.  L. 

R.   2307,   66  S.  W.   1041.     See  Kosmerl 

r.  Mueller,  91  Minn.  196,  97  N.  W.  660. 

Widow   claiming  property  must   prove 

marriage  to  decedent.    In  re  Davis,  204 

Pa.  602,  54  A.  475. 

Consanguinity. — Suman  v.  Harvey,  114 

Md.  241,  79  A.  197. 

576-3     See  Houston  v.  McKinney,  54 

Fla.  600,  45  S.  480. 

576-4     McKernan  v.  Co.,  86  N.  Y.  S. 

191. 

Brothers    and    children     of     deceased 

brothers    are    not,    prima    facie,    heirs. 

Sorenson  r.   Sorenson,   68   Neb.   483,  94 

N.   W.   540,   98   N.  W.   837,  100   N.   W. 

930,  103  N.  W.  455. 

577-5     See  Howard  v.  Evans,  24  App. 

Cas.    (D.  C.)    127;   Gayheart  v.  Sibley, 

23  Ky.  L.  R.  2307,  66  S.  W.  1041. 

Burden  of  showing  intestacy  is   upon 

him  who  alleges  it.     Boye  v.  Andrews, 

10  Cal.  App.  494,  102  P.  551. 

577-6     Ford   v.    Ford,    117     111.     App. 

502.    See  Mace  v.  Duffy,  39  Wash.  .597, 

81  P.  1053. 

Recitals  In  deed  incompetent    against 

strangers.     Mace  t\  Duffv,  supra;  Lohse 

V.  Burch,  42  Wash.  156,  84  P.  722. 


577-7  Morse  v.  Pickler,  28  S.  D.  612, 
134  N.  W.  809. 

Mother  of  claimant,  divorced  from  his 
deceased  father,  is  competent  to  estab- 
lish his  heirship.  Lyon  v.  Lash,  79 
Kan.  842,  99  P.  598. 
578  Impossibility  of  issue  not  pre- 
sumed. Morris  v.  Boyd  (Ark.),  162 
S.  W.  69. 

578-8  See  Krekel  v.  Guenzler  (Ky.), 
124  S.  W.  848. 

Recognition  in  will  as  son  of  testator 
not  suflScient  proof  of  relationship.     In 
re  Wharton,  218  Pa.  296,  67  A.  414. 
578-9     Claimant     may     testify     who 
were  his  parents.     Hubatka  v,   Meyer- 
hofer,  79  N.  J.  L.  264,  75  A.  454. 
General    and   notorious   recogniticfn    of 
an  illegitimate  child,  required  by  stat- 
ute, not  shown  by  neighborhood  rumor 
or  report.     Murphy  v.  Murphy,  146  la. 
255,  125   N.   W.  191. 
578-10     Close  v.  Co.,  195  N.  Y.  92,  87 
N.  E.  1005;  Modern  Woodmen  r.  Ghrom- 
ley  (Okla.),  139  P.  306. 
Competency  of  heirs  to  inherit  not  pre- 
sumed.     In    re    Clarke,    131    App.    Div. 
688,  116  N.  Y.  S.  101. 
After  lapse   of  long  period,   no   claim 
having   been   made,   presumed   that   de- 
cedent   died   without   issue.     Barson   v. 
Mulligan,  191   N.  Y.  306,  84  N.  E.  75, 
rev.   120   App.   Div.    879,    105   N.   Y.   S. 
1106;    McNulty   v.    Mitchell,   41     Misc. 
293,   84   N.   Y.   S.    89. 
Presumption  of  regularity  as  to  judi- 
cial proceedings  for  adoption  of  person 
as  heir.     In  re  Marchant,  121  Wis.  526, 
99   N.   W.   320. 

578-13  De  Gentile  v.  Co.,  130  La. 
705,  58  S.  517;  Barson  v.  Mulligan,  191 
N.  Y.  306,  84  N.  E.  75;  Ferry  v.  Samp- 
son, 112  N.  Y.  415,  20  N.  E.  387; 
Chase  v.  Woodruff,  133  Wis.  555,  113 
N.  W.  973.  See  Johnson  v.  Johnson, 
170  Mo.  34,  70  S.  W.  241,  59  L.  R.  A. 
748. 

578-14  Stuart  v.  Harper  (Tex.  Civ.), 
143  S.  W.  712. 

Claim  of  relationship  repudiated  by 
decedent  must  be  established  by  clear 
evidence.  In  re  Dundas,  213  Pa.  628, 
63  A.  45. 

Preponderance  of  evidence  sufficient. 
Smith   V.   Smith,  140  Wis.   599,   123   N.  h 

W.  146.  ■ 

Disqualification  of  heir  must  be  shown 
by  party  alleging  it.  Brown's  Est.,  36 
Pa.  C.  C.  13. 
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579-16     In  re  Clarke,  131   App.   Div. 
68S,  116  N.  Y.  S.  101. 
579-18     Burden  on  pretermitted  child 
to  show  his  omission  from   will   not  in- 
tentional.     Brown    v.    Brown,    77    Neb. 
123,   108   N.  W.  180. 
581-28     In    a    collateral    attack    pre- 
sumption in   favor   of   validity   of   pro- 
bate proceedings.     Berryman  v.  Biddle, 
48  Tex.  Civ.  624,  107  S.  W.  922. 
582-31     See  Nelson  v.  Nelson,  29  Ky. 
L.  R.  885,  96  S.  W.  794;  Evlie  v.  Stam- 
mire   (Tex.  Civ.),  77  S.  W.  626. 
583-35     Failure  to   deny  under   oath 
the   execution    of   administrator's   deed 
does   not  admit   validity   of   court   pro- 
ceedings.    O  'Keef e  v.  Behrens,  73  Kan. 
469,  85  P.  555. 

584-40  Joining  in  a  sale  of  land,  the 
certificate  of  title  to  which  has  been 
assigned  by  their  ancestor,  is  evidence 
that  grantors  inherited  it  from  such 
ancestor  and  tended  to  estop  them  from 
denying  his  right  to  assign  the  certifi- 
cate. Vann  v.  Denson,  56  Tex.  Civ.  220, 
120   S.  W.  1020. 

585-44  Appeal  of  Melony,  78  Conn. 
334,  62  A.  151;  Ireland  v.  Dyer,  133 
Ga.  851,  67  S.  E.  195;  Brennaman  v. 
Schell,  212  111.  356,  72  N.  E.  412;  Baum 
f.  Palmer,  165  Ind.  513,  76  N.  E.  108; 
Plowman  v.  Nicholson,  81  Kan.  210, 
106  P.  279;  In  re  Bresler's  Est.,  155 
Mich.  567,  119  N.  W.  1104;  In  re 
Reinoehl,  212  Pa.  359,  61  A.  943. 
See  also  'Cotton  r.  Citizens'  Bk.,  97 
Ark.  568,  135  S.  W.  340;  AVentworth 
r.  Wentworth,  75  N.  H.  547,  78  A.  646; 
Tart  V.  Tart,  154  N.  C.  502,  70  S.  E. 
929. 

585-45     Elliott   r.   Leslie,   30   Ky.   L. 
R.  743,  99   S.  W.  619. 
585-46     Re    Esmond's    Est.,    154    111. 
App.    357;    Lord    v.  Lord,   127   La.    699, 
53  S.  961. 

586-49  Cotton  i\  Citizens'  Bk.,  97 
Ark.  568,  135  S.  W.  340. 
587-51  Mossestad  r.  Gunderson,  140 
la.  290,  118  N.  W.  374;  Plowman  v. 
Nicholson,  81  Kan.  210,  106  P.  27;»; 
Ex  parte  Griffin,  142  N.  C.  116,  54  S.  E. 
1007;  Morrison  v.  Morrison,  43  Tex.  Civ. 
339,  96  S.  W.  100, 

588-53  McCabe  v.  Brosenne,  107 
Md.  490,  69  A.  259;  Strode  r.  Beall,  105 
Mo.  App.  495,  79  S.  W.  1019;  In  re 
Robinson,  45  Misc.  551,  92  N.  Y.  S.  967; 
Ex  parte  Griffin,  supra;  Hevward  c. 
Middleton,  65  S.  C.  493,  43  S.  E.  956; 
Morrison  v.  Morrison,  supra. 


As  a  basis  for  this  presumption  it  must 
be  shown  that  the  child  received  the 
monev  for  its  own  use.  Stephens  v. 
Smith,  127  Mo.  App.  18,  106  S.  W.  533. 
589-55  Ireland  r.  Dyer,  133  Ga.  851, 
67  S.  E.  195;  McCabe  v.  Brosenne,  107 
Md.  490,  69  A.  259.  See  In  re  Bres- 
ler's Est.,  155  Mich.  567,  119  N.  TV. 
1104. 

Conveyance  to  both  son-in-law  and 
daughter  i)resumed  an  advancement. 
Crafton  v.  Inge,  30  Ky.  L.  E.  313,  98 
S.   W.    325, 

590  Advancement  not  presumed 
where  husband  purchases  property  in 
his  own  name  with  his  wife's  money. 
Johnson  v.  Foust  (la.),  139  N.  W.  451. 
590-60  See  Hesler  i:  Cadv,  79  Neb. 
691,  113  N.  W.  147. 
590-63  Contra,  Hill  r.  Hill,  29  Ky. 
L.  R.  201,  92  S.  W.  924. 
591-65  Baum  r.  Palmer,  165  Ind.  513 
76  N.  E.  108;  Lodge  v.  Fitch,  72  Neb. 
652,  101  N.  W.  338.  See  Schmidt  v. 
Schmidt,  123  Wlis.  295,  101  N.  W.  678. 
Contrary  intention  expressed  in  note. 
In  re  Esmond's  Est.,  154  111.  App.  357. 
592-66  See  Baum  r.  Palmer,  165  Ind, 
513,  76  N.  E.  108. 

592-67  Hicks  v.  Hicks,  9  O.  C.  C. 
(N.   S.)    413. 

593-69  Patton  r.  Walker  (Ky.),  118 
S.   W.   312. 

594-70  Recital  that  payment  is  made 
as  an  advancement  not  conclusive. 
Schweitzer  r.  Schweitzer,  26  Ky.  L.  R. 
888,  82  S.  W.  625. 

594-71  Lowe  v.  Wiseman,  46  Ind, 
App.  405,  91  N.  E.  364;  Derrv  r.  Field- 
er, 216  Mo.  176,  115  S.  W.  412;  Schlicher 
V.  Keeler  (N.  J.),  62  A.  4;  Shehy  v. 
Cunningham,  81  O.  St.  289,  90  N.  E. 
805;  Seed  v.  Jennings,  47  Or.  464,  83 
P.  872. 

Contra. — Otherwise  in  absence  of  stat- 
ute. In  re  Kennedy's  Est.,  154  la.  460, 
135  N.  W.  53. 

594-72     Comp.  Cowden  i*,  Cowden,   7 
O.  C.  C.   (N.  S.)   277. 
594-73     Sewell    v.    Everett,     57     Fla. 
529,  49  S.   187. 

594-76  White  v.  White,  64  W.  Va. 
30.  60  S.  E.  885, 

595-77  Stauffer  r.  Martin,  43  Ind. 
App.  675,  88  N.  E.  363  (recital  of 
money  consideration  imports  pavment) ; 
Crafton  r.  Inge,  30  Kv.  L.  R,"313,  98 
S.  W.  325. 

595-78     Ex   parte    Griffin.    142    N.    C. 
116,  54  S.  E.  1007. 
598-89     Smith  r.  Smith,  144  111.   299, 
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33  N.  £.  35;  Dorman  r.  Dorman,  187 
111.  154,  58  N.  E.  235,  79  Am.  St.  210; 
Brennanian  r.  Schell,  212  111.  356,  72 
N.  E.  412  (same  rule  where  mother 
pa.vs  purchase  price  and  laud  is  con- 
veved  to  daughter);  Moore  V.  Scruggs, 
131  la.  692,  109  N.  W.  205  (no  pre- 
suiriptiou  where  title  is  taken  by  child 
witliout  parents'  knowledge);  Nelson 
i:  Nelson,  29  Ky.  L.  K.  885,  96  S.  W. 
794;  Herbert  V.  Alvord,  75  N.  J.  Eq. 
42S,  72  A.  946. 

600-96  Brennaman  v.  Schell,  supra. 
601-98  McCabe  v.  Brosenne,  107  Md. 
4i»i),  69  A.  259. 

601-1     Herbert  v.  Alvord,  supra. 
6(>l-2     Subsequent  transfer  to  parent 
destroys  presumption.     Stark   v.  Burke, 
131   la.  684,  109  N.  W.  206. 
604-9     Herbert    v.    Alvord,    75    N.    J. 
F.q.  428,  72  A.  946. 

Antecedent  or  contemporaneous  acts  or 
facts,  or  those  occurring  so  soon  after 
purchase  as  to  be  fairly  considered 
parts  of  the  transaction,  are  admissi- 
ble. Brennaman  v.  Schell,  212  111.  356, 
72  N.  E.  4,12. 

604-13  Hill  V.  Hill,  29  Ky.  L.  E.  201, 
92  S.  W.  924. 

606-16  Note  given  by  son-in-law  a 
receipt  of  an  advancement  to  deced- 
ent's daughter.  Strode  r.  Beall,  105 
Mo.  App.  495,  79  S.  W.  1019. 
607-21  In  re  Bresler's  Est.,  155 
Mi<h.  567,  119  N.  W.  1104. 
608-23  See  Lodge  v.  Fitch,  72  Neb. 
652,  1(11   N.  W.  338. 

608-24     Charge       upon        decedent's 
book,    in    form    of   loan,    insufficient    to 
show  advancement.     Ludington   r.  Pat- 
ton,   121    Wis.   649,   99   N.   W.    614. 
609-26     Schmidt  v.  Schmidt,  123  Wis. 
295,  101   N.  W.  678. 
61(>-30     Inadmissible      if      made      in 
wife's  absence.     Herbert  v.  Alvord,  75 
N.    J.    Eq.    428,    72    A.    946. 
610-31     McCabe  f.  Brosenne,  107  Md. 
490,  69  A.  259;  In  re  Keinoehl,  212  Pa. 
359.   61    A.   943. 

611-32  See  Arthur  r.  Arthur,  143 
Wis.  126,  126  N.  W.  550,  under  stat- 
ute. 

612-33     Strode  v.  Beall,  105  Mo.  App. 
495,  79  S.  W.  1095;   Hicks  v.  Hicks,  9 
O.  C.  C.  (N.  S.)   413. 
612-35     Elliott  i:  Co.,  243  111.  614,  90 
N.  E.  1104. 

613-38     Johnson    v.   Cole,    178    N.    Y. 
361,  70  N.  E.  87l 
613-39     Appeal  of  Melony,  78   Conn. 


334,  62  A.  151  (inadmissible  to  show 
change  of  loan  into  advancement); 
Lowe  V.  Wiseman,  46  Ind.  App.  405,  91 
N.  E.  364  (remoteness);  Stauffer  v.  Mar- 
tin, 43  Ind.  App.  675,  88  N.  E.  363  (rule 
stated  without  the  qualifications  in  the 
text);  Hill  V.  Hill,  29  Ky.  L.  R.  201, 
92  S.  W.  924. 

Contra,  where  declarant  executed  series 
of  conveyances  in  pursuance  of  general 
plan.  Whatever  was  said  in  delivering 
one  deed  bore  upon  his  purpose  with 
respect  to  deeds  previously  delivered. 
Plowman  v.  Nicholson,  81  Kan.  210, 
106  P.  279.  See  Sewell  v.  Everett,  57 
Ela.  529,  49  S.  187. 
614-4()  Herbert  f.  Alvord,  75  N.  J. 
Eq.  428,  72  A.  946,  unless  part  of  the 
res  gestae. 

615-46  McCabe  v.  Brosenne,  107  Md. 
490,  6.)  A.  259. 

616-48  Stephens  v.  Smith,  127  Mo. 
App.  IS,  106  S.  W.  533;  In  re  Eeinoehl, 
212  Pa.  359,  61  A.  943;  Heyward  t. 
Middleton,  65  S.  C.  493,  43  S.  E.  956. 
617-51  Schlicher  v.  Keeler  (N.  J.), 
■62  A.  4  (ineffective  attempt  by  in- 
testate to  dispose  of  residue  of  prop- 
ertv);  White  v.  WTiite,  64  W.  Va.  30, 
60   S.   E.   885. 

617-52  Hickey  i}.  Davidson,  129  la. 
384,  105  N.  W,  678,  to  show  change 
from  debt  to  advancement. 
624)-59  In  re  Lear's  Est.,  146  Mo. 
App.  642,  124  S.  W.  592  (book  entries 
conclusive  if  testator  so  directs  in  his 
will);  Iloak  r.  Hoak,  5  Watts  (Pa.)  80. 
Under  Maine  statute  a  written  agree- 
ment as  to  value  is  conclusive  upon 
that  question.  Hilton  r.  Hilton,  103 
Me.  92,  68  A.  595. 

620-60  Statement  in  will  conclusive. 
Schell's  Est.,  15  Pa.  C.  C.  372,  3  Pa. 
Dist.  738;  In  re  Aird's  Est.,  12  Ch. 
Div.  291;  Younce  V.  Florv,  77  O.  St. 
71,  S3  N,  E.  305.  See  In  re  Kelsey,  74 
L.  J.  Ch.  Div.  701. 

620-61  By  statute,  in  Iowa,  the 
value  of  an  advancement  is  to  be  es- 
timated as  of  the  time  decedent  died. 
Eastwood  V.  Crane,  125  la.  707,  101 
N.    \W.  481. 

Value  computed  as  of  time  advance- 
ment made.  Ward  v.  Johnson,  30  Ky. 
L.  R.  240,  417,  97  S.  W.  1110. 
Recital  of  purpose  to  equalize  portions 
of  children,  is  conclusive  as  to  equali- 
zation. Darbv  v.  Darbv,  118  La.  32><. 
42  S.  953.  But  see  Boblett  v.  Barlow. 
26  Ky.  L.  R.  1076,  83  S.  W.  145. 
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Extent  of  property  conveyed  by  hus- 
1»and  to  wife  is  inuiiriti'rial   to  ij\  rn'oiiio 

^iiFii|)tion    in    favor   of   ailvancemcnt. 

bort    r.    Alvord    75    N.    J.    Eq.   428, 
,_■   A.  «»46. 

C21-62  Lord  r.  Lord.  127  La.  699,  53 
S.  9ni.  Cnmp.  Tart  r.  Tart,  154  N.  C. 
502,   70  S.    E.  929. 

621-64  Soc  In  re  Park,  4  Pa.  C.  C. 
.nnn. 

622-65  rowden  v.  Cowdon,  7  O.  C. 
('.  (X.  S.)   277. 

622-06     Stephens   r.   Smith,    127    ^^o. 
A  I'll.  1^.  lot;  s.  W.  533. 
622-67     Dorinan    r.    Dorman,    1S7    IlL 
ir,  t.  .-s  X.  E.  235,  79  Am.  8t.  210. 
622-68     Rut    see    Herbert    r.    Alvord, 
7"   X.  .1.  E.|.  42S,  72  A.  946. 
622-70     Lodge  V.  Fitch,  72  Xob.  652, 
101    X.    W.   3^8. 

623-72  Elliott  r.  Co.,  213  Til.  614.  90 
N.  E.  1104;  Boden  r.  Mier,  71  Xcb. 
191,  9S  X.  W.  701;  Schmidt  r.  S.-hmidt, 
123  Wis.  295.  101  X.  W.  «7S:  Ludin«- 
ton  r.  Patton.  121  Wis.  649,  99  X.  W. 
614. 


DETECTIVES  AND  TNTORMERS. 

626-1  Soror.son  r.  \' .  S.,  His  Fcl.  7^5, 
94  C.  r.  A.  ISl. 

The  fact  that  the  witnesses  were  de- 
ter tives   and    lirid    rosoi  tod    to    infamoim 
IIS    to    |>ro(iir<»    ovidenco    goes    only 
•heir  rrodibilitv.     Bovle  V.  S.  (Ark.), 
I'  i    S.   W.   lOJIi. 

Weight  Inspectors.  —  Xo  presumption 
arist'H  a;rainst  tho  crpdibility  of  woight 
ins|>»*i-tnrs  from  tho  more  fact  tliat  they 
aro  siicli.  Xow  York  r.  Ourowitz,  78 
Misc.  511,  138   X.  Y.  S.  610. 

Evidenre  competent  notwithstanding? 
Oi(iii..iti()n.  \ Cnabb'  r.  Atlanta,  8  (Ja. 
Ap!>.   .*7.';.  70  .s.   K.  2S. 

Post-office  inspectors  not  dote^tivrs, 
and  it  is  not  error  to  refuse  to  give 
instructions  oautioninp  .iury  apainst 
tostinionv  of  iletectives.  I^orenz  r.  U. 
8..  2  J  App.  Cas.  (D.  C.)  337. 
626-2  riark  r.  S.,  5  Ga.  App.  605, 
63  S.  v..  ()0(). 

626-3  Walker  v.  S.  (Aln.  A  pp.),  64 
S.  52^;  M.Cohoe  r.  R.,  171  Ala.  19,  55 
8.  159;  p]lam  r.  Majestic,  etc.  Co.,  155 
Til.  App.  375;  S.  r.  W.nkclv.  43  Mont. 
427,  117  P.  95;  Stewart  r.  Stewart.  155 
N.  C.  341.  71  S.  E.  308.  Keforence  to 
previous  tcstimonv.  Kemper  v.  S„  63 
Tex  Cr.  1,  138  S.  W.  1025, 


The  weight  to  be  given  to  the  testi- 
mony of  a  dt'tctiM',  fully  crciss  ex- 
aniincd  and  corroborated  and  whose  evi- 
dence the  court  instructed  the  .jury  to 
8i-rutinize  carefully  is  for  the  .jury  to 
determine.  S,  c.  Emmons,  63  Or.  535, 
127    P.   791. 

Where  compensation  of  the  detective 
not  dcpcndout  ujion  conviction  it  is 
not  error  to  refuse  to  allow  cross  ex- 
amination as  to  the  amount  thereof. 
White  r.  S.,  121  Ga.  191,  48  S.  E.  941; 
Clark  r.  S..  5  Ga.  A]>y.  605,  63  S.  E. 
6(16.  See  Jaynes  r.  P.,  4\  Colo.  535, 
99  P.  325,  discretionary  rule  of  prac- 
tieo. 

628-12  Ivvnn  r.  S..  140  Ga.  387,  79 
S.  E.  29;  P.  r.  Xewbold.  260  HI.  196, 
103  X.  >:.  69.  rev.  17s  111.  App.  63;  P. 
Gardt.  175  111.  App.  80,  affd.  258  111. 
468.  101    X.  E.  687. 

Such  an  instruction  is  argumentative. 
Harmon  r.  S.,  y  Ala.  App.  311,  62  S. 
438. 

General  remarks  of  a  court  in  an  io- 
striiition  as  to  private  detectives,  law 
abiding  people  and  those  inclined  to 
break  the  laws  are  argumentative  and 
error.  I',  r.  Dupree,  175  Mich.  632,  141 
X.    W.    672. 

629-14  See  Oement  r.  Stratton,  136 
App.  Div.  S3,  120  X.  Y.  S.  624. 
629-17  S.  r.  Kimmel.  156  Mo.  App. 
461,  137  S.  W.  329;  Looper  r.  S.  (Tex. 
Cr.),  167  S.  W.  342.  Comp.  P.  r.  Ruef, 
14  Cal.  App.  576.  114  P.  48.  54. 
Purpose  of  question  to  appear.  S.  r. 
I'aiiclli.  SI  X.  J.  L.  346.  79  A.  1064. 
630-19  S.  r.  Spiker,  88  Kan.  644,  129 
P.  195;  S.  r.  O'Prien,  35  Mont.  482, 
90  P.  .'il4:  Albright  r.  S.  (Tox.  Cr.), 
164  S.  W.  1001;  Mnrmer  r.  S..  47  Tex. 
Cr.  424.  SI  S.  W.  830;  Terrv  r.  S..  46 
Tex.  Cr.  75.  79  S.  W.  320.  And  see  S. 
r.  Wright,  152  Mo.  App.  510,  133  S.  W. 
664. 

Courts  will  hesitate  to  grant  an  in- 
junction, on  testimony  of  detectives, 
but  where  it  is  impossible  to  obtain 
the  testimony  of  disinterested  persons 
such  testimony  should  be  properly 
weighed.  Hennessv  r.  As5n.,  212  Fed. 
308. 

630-21  Xewton  r.  S.,  62  Tex.  Cr. 
622.  1.T"?  S.  W.  708. 

630-23  S.  r.  Wakelv.  43  Mont.  427, 
117  P.  9.I. 

Testimony  of  witnesses  acting  as  de- 
coys is  competent,  and  conviction  on 
this  kind  of  rvideni-e  will  be  sustained. 
S.  c.  Tudor,  47  Mont.  185,  131  P.  632; 
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In   re   Wellcome,   23   Mont.  450,   59   P. 

445. 

631-24     P.    V.   Bunkers,   2   €al.   App. 

197,   84  P.   364;    Porter  v\  P.,   31   Colo. 

508,  74  P.  873;  S.  V.  Kimmel,  156  Mo. 

App.  461,  137  S.  W.  329;   S.  v.  Smith, 

33  Nev.  438,  117  P.  19;   S.  v.  Douglas, 

S6  Nev.  196,   65  P.   802;   S.  v.  Hoxsie, 

15  E.  I.  1,  22  A.  1059,  2  Am.  St.  838; 

Sanchez  v.  S.,  48  Tex.  'Cr.  591,  90  S.  W. 

641.      See    also    C.   t\   Wasson,   42    Pa. 

Super.  38. 

631-25     P.    V.    Bunkers,    2    Cal.   App. 

197,   84  P.   364   (bribery);   S.  v.  Smith, 

33  Nev.  438,  117  P.  19. 

Necessity  for  corroboration. — Deary  v. 

S.,  62  Tex.  Cr.  352,  137  S.  W.  699. 

631-28     C.  V.  Wasson,  42  Pa.  Super. 

38. 

Joint  indictment. — P.  v.  Kosta,  14  Cal. 

Ai)p.  696,  112  P.  907;  Hays  v.  S.,  9  Ga. 

App.  829,  72  S.  E.  285. 


DIAGRAMS 

635-1  X-ray  photograph. — Dean  v. 
Wabash  R.  Co.,  229  Mo.  425,  129  S.  W, 
953. 

635-2  Hisler  v.  S.,  52  Fla.  30,  42  S. 
692. 

635-3  Garrison  v.  Glass,  139  Ala. 
512,  36  S.  725;  White  r.  E.  Co.,  6 
Penue.  (Del.)  105,  63  A.  931;  Austin  v. 
Whiteher,  135  la.  733,  110  N.  W.  910. 
It  is  error  to  receive  in  evidence  an 
unverified  plat  representing  the  exact 
location  of  moving  objects  in  the  street 
at  the  precise  time  plaintiff  was  struck 
by  defendant's  automobile.  Strasser  v. 
Stabeck,  112  Minn.  90,  127  N.  W.  384. 
635-6  Koon  v.  E.  Co.,  69  S.  'C.  101, 
48   S.   E.   86. 

635-7  Atlanta  E.  Co.  v.  E.  Co.,  125 
Ga.  529,  54  S.  E.  736,  blue  print  plat 
admissible. 

635-S  Eagland  v.  S.,  71  Ark.  65,  70 
S.  W.  1039;  S.  V.  Cummings,  189  Mo. 
626,  88  S.  W.  706;  Marcy  v.  Parker, 
78  Vt.  73,  62  A.  19. 

635-11  Ty.  V.  Emilio,  14  N.  M.  147, 
89  P.  239;  S.  v.  Eemington,  50  Or.  99, 
91  P.  473  See  Corning  v.  Dollmeyer, 
123  111.  App.  188;  Strasser  v.  Stabeck, 
112  Minn.  90,  127  N.  W.  384. 
636-15  Chicago,  etc.  E.  Co.  v.  Pettit, 
111  111.  App.  172;  S.  v.  Eemington, 
supra. 

Eecitals  on  a  diagram  which  jury  might 
regard  as  evidence  render  it  inadmis- 
sible.   Corning  v.  Dollmeyer,  supra. 


636-20  Pauly  v.  Broadnax,  157  Cal. 
386,  108  P.  271;  Eehfuss  v.  Hill,  243 
111.  140,  90  N.  E.  187;  Ayres  v.  Patton, 
51  Tex.  Civ.  186,  111  S.  W.  1079;  Han- 
son V.  E.  Co.,  75  Wash.  342,  134  P. 
1058;  Spokane  v.  Patterson,  46  Wash. 
93,  89  P.  402,  8  L.  E.  A.  (N.  S.)  1104; 
Franklin  v.  Engel,  34  Wash.  480,  76  P. 
84. 

Diagram  drawn  on  floor. — St.  Louis, 
etc.  E.  Co.  V.  Long  (Okla.),  137  P.  1156. 
County  surveyor  may  introduce  and 
explain  a  diagram  of  the  premises 
where  homicide  occurred.  P.  v.  Wat- 
son, 165  Cal.  645,  133  P.  298. 
636-21  Eeinke  v.  Sanitary  Dist.,  260 
111.  380,  103  N.  E.  236. 
And  to  enable  the  plaintiff  to  testify 
more  intelligbly  and  the  jury  to  better 
understand  the  subject-matter  about 
which  the  witness  was  testifying.  Cub- 
bage  r.  Estate  of  Conrad  Youngerman, 
155  la.  39,  134  N.  W.  1074. 
A  physician  "called  to  give  medical 
attention  immediately  after  the  shoot- 
ing, illustrated  his  testimony  with  a 
diagram  which  he  had  made  of  the 
man 's  body  and  the  location  of  the 
wounds,  and  at  the  end  of  the  testi- 
mony this  diagram  was  introduced  in 
evidence  over  defendant's  objection. 
We  can  see  no  well-founded  objection 
to  this,  as  the  diagram  was  a  part  of 
Dr.  Eussell's  testimony,  and  was  au- 
thenticated by  him.  It  was  not  intro- 
duced as  independent  testimony,  but 
merely  as  a  part  of  the  testimony  of 
the  witness,  and  it  was  competent  for 
the  purpose  of  showing  the  precise  loca- 
tion of  the  wounds."  Hankins  v.  S., 
103  Ark.  28,  145  S.  W.  524. 
637-22  Smith  v.  Sanitary  Dist.,  260 
111.  453,  103  N.  E.  254;  S.  V.  Finch,  54 
Or.  482,  103  P.  505;  Stanley  v.  C,  109 
Va.  796,  63  S.  E.  10. 
637-23  Cubb?ge  v.  Estate,  155  la. 
39,  134  N.  W.  1074. 
Error  to  send  to  jury  room  a  map  of 
lots  with  prices  marked  where  lots 
sold.  Chicago,  etc.  E.  Co.  v.  Heiden- 
reich,  254  111.  231,  98  N.  E.  567. 
637-24  McWhorter  v.  S.,  9  Ala.  App. 
70,  64  S.  158;  Ty.  v.  Emilio,  14  N.  M. 
147,  89  P.  239. 

637-25     Hankins   r.   S.,   103   Ark.   28, 
145  S.  W.  524;  Georgia  E.  &  B.  Co.  v. 
«ty,  134  Ga.  871,  68  S.  E.  703;  Dean  v. 
E.  Co.,  229  Mo.  425,  129  S.  W.  953. 
638-30    Pauley  t\  Broadnax,  157  Cal. 
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386,  lOS  P.  271.  See  West  v.  S.,  53 
Fla.  77,  43  S.  445. 

638-33  Agee  v.  Ins.  Co.,  165  Ala. 
291,  51  S.  829;  Ragland  i\  S.,  71  Ark. 
65,  70  S.  W.  1039;  West  V.  S.,  53  Fla. 
77,  43  S.  445;  Seidschlag  V.  Antioeh, 
109  111.  App.  391;  Zinser  V.  Sanitary 
Dist.,  175  111.  App.  9;  Lenoir  r.  Bk.,  87 
Miss.  559,  40  S.  5;  Euppert  v.  E.  Co., 
2")   Pa.  Super.  €13. 

639-34  S.  V.  Cummings,  189  Mo.  626, 
,SS   S.   W.   706. 

State  might  introduce  diagram  of  in- 
terior of  the  car  in  which  liomicide  oc- 
curred OS  corrected  by  testimony  of 
the  conductor.  Jones  v.  S.  (Ala.),  61 
S.  434. 

639-35  K'oel  v.  S.,  161  Ala.  25,  49 
S.  824;  Eeinke  v.  Sanitary  Dist.,  260 
111.  380,  103  N.  E.  236;  Moore  i:  E.  Co. 
(la.),  123  N.  W.  324;  P.  v.  Mindeman, 
157  Mich.  120,  121  N.  W.  488;  Marcy  r. 
Parker,  78  Yt.  73,  62  A.  19. 
Plaintiff's  surveyor  used  certain  chalks 
and  plans  prepared  froni  actual  knowl- 
0(1;,'o,  to  testify  as  to  the  location  and 
bomularies  of  part  of  adjoining  lots. 
Morrison  V.  Holder,  214  Mass.  366,  101 
N.  E.  1067. 

639-36  Hisler  v.  S.,  52  Fla.  30,  42 
S.  692;  Ty.  V.  Price,  14  N.  M.  262,  91 
P.  733. 

639-37  P.  V.  Hutch ings,  S  Cal.  App. 
550,  97  P.  325.  See  S.  v.  Finley,  245 
Mo.  465,  150  S.  W.  1051. 
639-38  Smith  v.  Sanitary  Dist.,  260 
111.  453,  103  N.  E.  254;  S.  v.  Parr,  54 
Or.  316,  103  P.  434. 

639-40  Jarvis  v.  S.,  138  Ala.  17,  34 
S.  1025;  Co-operative  B.  Bk.  r.  Haw- 
kins, 30  E.  I.  171,  73  A.  617. 
Diagram  need  not  have  been  made  by 
witness  testifying  with  regard  to  it. 
Koon  r.  E.  Co.,  69  S.  C.  101,  48  S.  E. 
86.  If  made  by  a  disinterested  person, 
at  direction  of  district  attorney,  it  is 
admissible.  S.  r.  Eemington,  50  Or.  99, 
91    P.  473. 

Plat  not  offered  as  official  survey  need 
not  have  been  made  by  ofiicial  sur- 
vovor.  Garrison  v.  Glass,  139  Ala.  512, 
36   S.   725. 

Though  made  after  suit  brought,  admis- 
sible. Euppert  v.  E.  Co.,  25  Pa.  Super. 
613. 

639-42  See  Hisler  r.  S.,  52  Fla.  30, 
42  S.  092. 

640-44  Napier  v.  IMatheson,  86  S.  C. 
42S.  68  S.  E.   673. 

640-47  Failure  to  object  to  introduc- 
tion    is     admission     of     correctness. 


Schneider  r.  Sulzer,  212  111.  87,  72  N. 
E.   19. 

640-4S  Fletcher  r.  Dixon,  113  Md. 
101,  77  A.  326";  Carter  v.  E.  Co.,  112 
Md.  599,  77  A.  301;  Williamson  v.  E. 
Co.,  115  Mo.  App.  72,  90  S.  W.  401; 
Koon  r.  E.  Co.,  69  S.  C.  101,  48  S.  E. 
86;  Mahoney  i'.  E.,  82  S.  C.  215,  64  S. 
E.  228;  Ayres  r.  Patton,  51  Tex.  Civ. 
186,  111  S.  W.  1079;  Hassam  v.  Safford, 
82  Vt.  444,  74.  A.  197.  See  Eagland  v. 
S.,  71  Ark.  6-5,  70  S*.  W.  1039;  Peru  r. 
Bartels,  214  111.  515,  73  N.  E.  755; 
Cowles  V.  Lovin,  135  X.  C.  488,  47  S.  E. 
610. 

640-49  Habere-r  r.  Walzer,  109  HI. 
App.  371;  S.  r.  Cummings,  189  Mo.  626, 
SS  S.  W.  70(>  (diagram  of  room). 
Minor  inaccuracies  merelv  affect 
weight.  Tv.  r.  Price,  14  N.  M.  262,  91 
P.  733. 

Diagram  made  from  actual  measure- 
m.ents,  admissible.  Seidschlag  r.  An- 
tioeh, 109  111.  App.  291.  But  a  plat 
representing  horizontal  and  vertical 
distances  by  different  scale  is  inadmis- 
sible. Whiite  r.  B.  Co.,  6  Penne.  (Del.) 
105.  63  A.  931;  C.  v.  B.  Co.,  23  Pa. 
Super.  235, 

640-50  Noel  v.  S.,  161  Ala.  25,  49  S. 
824  (exact  relative  distances  need  not 
be  shown) ;  Marcy  r.  Parker,  7S  Vt. 
73,  62  A.  19  (omission  of  immaterial 
objects).  See  Alaska-T.  G.  M.  Co.  r. 
Cheney,  162  Fed.  593,  88  C.  C.  A.  351. 
641-56  Morcom  v.  Baierskv,  16  Cal. 
App.  480,  117  P.  560;  Franklin  v.  En- 
gel,  34  Wash.  480,  76  P.  84.  See  At- 
lanta, etc.  E.  Co.  V.  E.  Co.,  125  Ga. 
529,  54  S.  B.  736;  Ty.  v.  Emilio,  14  N. 
M.  147,  89  P.  239  (correctness  of  dia- 
gram ma.y  be  shown  by  cross-examina- 
tion of  witness  who  made  it). 
Correctness  of  diagram  may  be  shown 
after  it  has  been  admitted.  .Tarvis  v. 
S.,  13S  Ala.  17,  34  S.  1025. 
641-57  West  r.  S.,  53  Fla.  77,  43  S. 
445;  ITassam  r.  Safford,  82  Yt.  444.  74 
A.  197  (decision  not  ordinarily  review- 
able). 

641-59  Noel  r.  S.,  161  Ala.  25,  49  S. 
824;  S.  y.  Eemington,  50  Or.  99,  91  P. 
473. 

Maker  may  explain  diagram. — Fletcher 
r.  Dixon,  11  n  M,\.  101.  77  A.  326. 
641-61  Witness  may  locate  lines 
and  localities  by  means  of  a  diagram 
presented  to  him.  Oliver  v.  Oliver 
(Ala.\  65  S.  373. 
Land  plats  admissible  to  identify  prop- 
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erty.  Black  v.  R.  Co.,  237  111.  500,  86 
N.  E.  1065. 

643-63     Crawford  v.  S.,  117  Ga.  247, 
43   S.  E.  762    (need  not  have  been  in- 
troduced in   evidence). 
643-63     Eabberman    v.     Comrs.,     116 
111.  App.   26. 

Inspection  by  a  juror  of  a  diagram 
previously  admitted  will  not  be  pre- 
sumed prejudieial.  P.  V.  Antony,  146 
Cal.  124,  79  P.  858. 

Juror  may  make  a  diagram  in  jury 
room  to  explain  his  opinions,  provided 
it  is  based  solely  upon  the  evidence. 
P.  V.  Gallaner,  3"  Cal.  App.  431,  86  P. 
814.  See  also  Eailey  v.  S.,  58  Tex.  Cr. 
1,  121  S.  W.  1120,  drawing  diagram 
from  personal  knowledge  not  fatal  er- 
ror. 

Diagram  admitted  to  illustrate  testi- 
mony is  not  in  evidence,  and  should  not 
go  to  the  jury.  Carman  v.  R.  Co.,  32 
Mont.  137,  79  P.  690. 
643-65  See  C.  v.  R.  Co.,  '23  Pa. 
Super.  235. 

643-66     Jones  v.  S.  (Ala.),  61  S.  434; 
West  V.  S.,  53  Fla.  77,  43  S.  445. 
643-67     Ty.  v.  Price,   14  N.  M.   262, 
91    P.  733. 

643-69  Descriptive  words  on  map 
may  make  it  incompetent.  Zinser  f. 
Sanitary  Dist.,  175  111.  App.  9. 
Removal  of  marks  on  the  edge  of  a 
diagram,  which  formed  no  part  of  it, 
immaterial  to  its  admissibility.  Ad- 
ams V.  'Co.,  29  R.  I.  333,  71  A.  ISO. 
In  Close  V.  Ann  Arbor  R.  Co.,  169 
Mich.  392,  135  N.  W.  346,  a  red  line 
upon  a  map  of  premises  involved  was, 
by  the  court,  struck  out  on  request  of 
counsel,  and  the  map  admitted  without 
the  line,  though  without  causing  the 
lino  to  be  erased.  The  supreme  court 
said  that  the  meaning  of  such  line  had 
been  fully  described  by  witness,  and  it 
was  ''altogether  improbable  that  the 
jury  misapprehended  the  real  facts." 
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644-1     U.  S.  V.  Greene,  146  Fed.  803, 

824;    P.   V.    Chadwick,    4    Cal.    App.    63, 

87    P.    384;    S.  -v.   Blackburn,   7   Penne. 

(Del.)   479,  75  A.  536. 

644-3     McKinney  v.   S.,   48   Tex.  Or. 

402,  88  S.  W.  1012. 

644-4     U.  S.  V.  Greene,  146  Fed.  803, 

824;   Haywood  V.  S.,  90   Miss.   461,  43 

S.  614. 


645-9     Slack  r.  Harris  200  111.  96,  65 

N.  E.  669;  S.  V.  Thompson,  127  la. 
440,  103  N.  W.  377;  Atchison,  etc.  R. 
Co.  V.  Colliati,  75  Kan.  56,  88  P.  534; 
S.  r.  Coleman,  17  S.  D.  594,  98  N.  W. 
175;  S.  V.  Foster,  14  N.  D."561,  105  N. 
W.  938  (no  legal  distinction  between). 
Direct  testimony  contradictory  of  and 
in  opposition  to  conceded  and  undis- 
puted physical  facts  must  be  disre- 
garded. Rattan  v.  R.  Co.,  120  Mo.  App. 
270,  96  S.  W.   735. 

646-10  P.  V.  Chadwick,  4  Cal."  App. 
63,  87  P.  384,  389;  Cook  v.  U.  S.,  26 
App.  Cas.  (D.  C.)  427;  Nance  v.  S.,  126 
Ga.  95,  54  S.  E.  932;  Sweat  v.  C,  29 
Kv.  L.  R.  1067,  96  S.  W.  843;  S.  v. 
Rutledge,  37  Wash.  523,  79  P.  1123. 
Rule  does  not  apply  to  a  prosecution  for 
subornation  of  perjury.  Boren  v.  U. 
S.,  144  Fed.  801,  75  C.  C.  A.  531. 
646-11  See  P.  v.  Chadwick,  supra. 
That  prosecutrix  in  rape  case  was  not 
wife  of  defendant  should  be  shown  by 
direct  evidence.  Smith  V.  S.,  44  Tex. 
Cr.  137,  68  S.  W.  995. 
648-18  Lack  of  owner's  consent  to 
burglary — direct  evidence  necessary  if 
available.  Brown  v.  S.,  58  Tex.  Ct. 
336,  125  S.  W.  915. 
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Argumentative  question,  654-17;  Lead- 
ing questions  to  expert  witness,  659-29; 
Vague  and  indefinite  questions,  673-68; 
Hypothesizing  incompetent  matters,  674- 
71;  Irresponsiveness ;  wlio  may  object, 
679-87. 

651-1  Trial  judge  may  question  wit- 
ness. Caswell  V.  S.,  5  Ga.  App.  483, 
63  S.  E.  566.  See  infra,  "Examination 
of  Witnesses,"  381-10. 
651-3  Johnson  t\  Shaw,  204  Mass. 
165,  90  N.  E.  518  (a  rule  of  court 
expressing  that  the  examination  of  a 
witness  shall  be  by  one  counsel  only 
does  not  govern  where  two  actions 
brought  by  different  attorneys  against 
different  persons  are  consolidated  and 
tried  upon  different  theories) ;  Bouma 
V.  Dubois,  169  Mich.  422,  135  N.  W. 
322.  See  also  Maddox  v.  Eatonton,  8 
Ga.  App.  817,  70  S.  E.  214. 
653-8  S.  V.  Cobb,  164  N.  C.  418,  79 
S.   E.   419. 

A  witness  testifying  in  support  of  an 
account  may,  in  court's  discretion,  tes- 
tify as  to  all  items  in  response  to  a 
general  question.     A  separate  question 
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for  each  item  is  not  necessary.  Kin- 
caitle  v.  Cavaiiagh,  198  Mass.  34,  84  N. 
E.  307. 

652-10  P.  V.  Davis,  6  Cal.  App.  229, 
91  P.  810;  Horton  v.  S.,  123  Ga.  145, 
51  S.  E.  287  (the  practice  is  to  be 
commended  rather  than  condemned); 
Dean  r.  C,  25  Ky.  L.  R.  1876,  78  S.  \V. 
1112;  Pumphrey  V.  S.,  84  Neb.  636,  122 
N.  W.  19.  But  see  Wallach  v.  R.  Co., 
Ill  App.  Div.  273,  97  N.  Y.  S.  717, 
counsel  may  have  testimony  elicited 
by  question  so  that  he  may  object 
rather  than  move  to  strike  out. 
In  Browning  v.  S.,  64  Tex.  Cr.  148,  142 
S.  W.  1,  where  the  prosecuting  witness 
was  asked  to  "tell  the  jury  why  it  was 
j'ou  submitted  to  intercourse  with  him 
(meaning  defendant)  and  give  your 
reasons  for  doing  it." 
653-11  Contra,  Collender  v.  Reardon, 
121  N.  Y.  S.  531,  specific  statements 
made  to  impeaching  witness  must  be 
called  for. 

653-13  P.  V.  Loverkamp,  165  111. 
App.  532, 

Questions  not  susceptible  of  definite 
answers.  Birmingham,  etc.  R.  Co.  v. 
Hayes,  153  Ala.  178,  44  S.  1032. 
Ambiguous,  uncertain  and  indefinite 
question  improper.  P.  v.  Lee,  13  Cal. 
App.  48,  108  P.  738;  Schmoe  v.  Cotton, 
167  Tnd.  364,  79  N.  E.  184;  Carr  f. 
Co.,  29  R.  I.  276,  70  A.  196.  Scope  of 
question  must  not  be  too  broad. 
Beecham  v.  Wetherbee,  160  Mich.  585, 
125  N.  W.  702. 

654-15  If  irrelevant  evidence  would 
be  responsive  to  question  an  objection 
may  be  sustained.  Phillip  v.  S.,  162 
Ala.  14,  50  S.  194. 

654-17  Bell  v.  S.,  48  Tex.  Cr.  256, 
87  R.  W.   1160. 

Argumentative  question  is  improper. 
See  Stone  v.  Stone,  191  Mass.  371,  77 
N.  E.  845. 

654-18  Harrison  r.  Thackaberry,  248 
HI.  512,  94  N.  E.  172. 
654-19  Fleming  v.  Lunsford,  163 
Ala.  540,  50  S.  921 ;  Fulgham  r.  Carter, 
142  Ala.  227,  37  S.  932;  Gordon  r.  S., 
140  Ala.  29,  36  S.  1009;  P.  r.  Jones,  160 
Cal.  358,  117  P.  176;  Bradburv  v.  S. 
Norwalk,  80  Conn.  298,  63  A.  321;  Svl- 
vester  v.  S.,  46  Fla.  166,  35  S.  142; 
Prather  r.  R.  Co.,  221  111.  190,  77  N. 
E.  430;  Chicago  €.  R.  Co.  v.  Shaw,  220 
HI.  532,  77  N.  E.  139;  Beggs  v.  Cable 
Co.,  176  111.  App.  406;  Reeves  v.  R.  Co., 
164  HI.  App.  611:  Harper  r.  C.  Co.,  142 
ill.  App.  594;  Indianapolis,  etc.  R.  Co. 


1-.  Bennett,  39  Ind.  App.  141,  79  N.  E. 
389;  Huntington  v.  Lusch,  33  Ind.  App. 
476,  70  X.  E.  402;  Withey  r.  Fowler 
Co.  (la.),  145  X.  W.  923;  Collins  v.  Co, 
(la.),  115  N.  W.  497;  Rosenkovitz  v. 
R.  Co.,  108  Md.  306,  70  A.  108;  Lucken- 
bach  V.  Sciple,  72  X.  J.  L.  476,  63  A. 
244;  Busch  f.  Rol)inson,  46  Or.  539,  81 
P.  237;  Williamson  v.  R.  Co.,  57  Tex. 
Civ.  502,  122  S.  W.  897;  Cleveland  r. 
Taylor,  49  Tex.  Civ.  496,  108  S.  \V. 
1037:  Godsoe  v.  S.,  52  Tex.  Cr.  626, 
108  S.  W.  388;  Garrett  f.  S.,  52  Te.x. 
Cr.  255,  106  S.  \V.  3S9;  Seago  v.  ^V^lite, 
45  Tex.  Civ.  539,  100  S.  W.  1015;  St. 
Louis,  etc.  R.  Co.  r,  Conrad  (Tex.  Civ.), 
99  S.  W.  209;  Ft.  Worth,  etc.  R.  Co.  r. 
Jones,  38  Tex.  Civ.  129,  85  S.  W.  37; 
Dallas  E.  Co.  r.  Mitchell,  33  Tex.  Civ. 
424,  76  S.  W.  935;  Savre  v.  Woodvard, 
66  W.  Va.  288,  66  S.  E.  320;  Hehi  v. 
Mildebrandt,  134  Wis.  582,  115  X.  W. 
121. 

See  Bingham  v.  Davidson,  141  Ala.  551, 
37  S.  738;  Phillips  v.  S.  (Ala.  App.), 
65  S.  444;  Mabrv  r.  Randolph,  7  Cal. 
App.  421,  94  P. '403;  Kankakee  r.  R. 
Co.,  258  HI.  368,  101  X.  E.  592;  Emanuel 
r.  Co.,  47  Misc.  378,  94  N.  Y.  S.  36; 
Brand  v.  Co.,  95  App.  Div.  64,  88  X, 
Y.  S.  460;  Ft.  Worth,  etc.  R.  Co.  i: 
Walker,  48  Tex.  Civ.  86,  106  S.  W.  400; 
St.  Louis,  etc.  R.  Co.  v.  Hall  (Tex. 
Civ.),  81  S.  W.  .571,  106  S.  W.  194; 
Hickey  v.  S.,  51  Tex.  Cr.  230,  102  S. 
W.  417;  Moore  v.  S.,  49  Tex.  Cr.  499, 
96  S.  W.  321;  Gulf.  etc.  R.  Co.  v.  Tullis, 
41  Tex.  Civ.  219,  91  S.  W.  317;  Coons 
r.  S.,  49  Tex.  Cr.  256,  91  S.  W.  lO-^o; 
Brock  V.  United  Mod.,  36  Tex.  Civ.  12, 
81  S.  W.  340;  Denison  etc.  R.  Co.  r. 
Jewell,  35  Tex.  Civ.  454,  SO  S.  W.  1054; 
Galveston  etc.  R.  Co.  f.  Walker  (Tex. 
Civ.),  76  S.  W.  228. 
655-20  Southern  Cotton  Oil  Co.  r. 
Cami-bell,  106  Ark.  379,  153  S.  W.  256; 
P.  v.  Hodge,  141  Mich.  312,  104  X.  W. 
599.  See  S.  r.  Manigan  (Ta.),  145  X. 
W.  869;  S.  i\  Alexander,  89  Kan.  422, 
131  P.  139;  Rodriquez  v.  S.  (Tex.  Cr.>, 
158  S.  W.  537;  Colev  v.  S.  (Tex.  Or.), 
150  S.  W.   7S9. 

Asking  whether  witness  knew  of  the 
raising  of  a  fund  to  Imy  liquor  not 
leadiii-z.  Hinsmau  r.  S.  (Ga.  App.),  SI 
S.   E.  367. 

Where  an  affirmative  answer  is  not 
more  strongly  suggested  than  a  nega- 
tive the  question  is  not  leading.  V. 
S.  Gvpsum  Co.  r.  Shields  (Tex.  Civ.), 
106  S.  W.  724. 
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Whether  or  not  question  propountlecl 
in  this  form  is  leading.  See  Hunter 
V.  Malone,  49  Tex.  Civ.  116,  108  S.  W. 
709;  Brvan  P.  Co.  V.  K.  Co.  (Tex.  Civ.), 
110  S.  W.  99;  Missouri,  etc.  E.  Co.  v. 
Hendricks,  49  Tex.  Civ.  314,  108  S.  W. 
745;  El  Paso  E.  R.  Co.  v.  Euckman,  49 
Tex.  Civ.  25,  107  S.  W.  1158;  Gibson  v. 
S.,  47  Tex.  Cr.  489,  83  S.  W.  1119. 
Answered  by  yes  or  no  not  necessarily 
leading.  Bait.  &  O.  E.  Co.  v.  S.,  107 
Md.  642,  69  A.  439,  72  A.  340;  Wbod- 
ruff  ij.  S.,  72  Neb.  815,  101  N.  W.  1114; 
International  etc.  E.  Co.  v.  Drought 
(Tex.  Civ.),  100  S.  W.  1011;  St.  Louis, 
etc.  E.  Co.  V.  Lowe  (Tex.  Civ.),  97  S. 
W.  1087.  See  St.  Louis,  etc.  E.  Co.  v. 
Conrad  (Tex.  Civ.),  99  S.  W.  209.  See 
vol.  8,  p.  152,  n.  7. 

656-22  S.  f.  Price,  158  N.  C.  641, 
74  S.  E.  587. 

658-23  St.  Louis  S.  E.  Co.  v.  Lang- 
ston  (Tex.  Civ.),  125  S.  W.  334. 
For  example. — ' '  Did  you  see  any  danger 
there  before  the  accidentf"  Tavares 
V.  Dewing,  33  E.  I.  424,  82  A.  133. 
Not  objectionable. — "Now,  tell  the 
jury  whether  or  not  either  of  them, 
Moody  or  Charles,  attempted  or  did 
anything  toward  him?  A.  No,  sir; 
not  one  of  them  didn't  attempt  to  do 
a  thing.  Q.  Did  they  have  anything 
in  their  hands?  No,  sir.  Q.  Did 
you  have  anything?  A.  No,  sir.  Q. 
Did  you  attempt  to  do  anything?  A. 
No,  sir."  ''Each  question,"  said  the 
court,  "could  be  answered  'yes'  or 
'no,'  but  they  did  not  suggest  to  the 
witness  which  answer  to  give.  If  they 
had  been  answered  in  the  affirmative, 
it  would  have  taken  another  question 
to  have  ascertained  what  they  did  or 
what  thev  had."  Wells  v.  S.  (Tex. 
Cr.),  145  S.  W.  950. 

658-24  Black  r.  S.  (Tex.  Cr.),  160 
S.  W.  720;  St.  Louis.  S.  E.  Co.  r.  Smith 
(Tex.  Civ.),  153  S.  W.  391;  Jenkins  v. 
S.  (Wyo.),  134  P.  260. 
658-25  Missouri  K.  &  T.  E.  Co.  v. 
Hedric  (Tex.  Civ.),  154  S.  W.  633. 
659-27  Bolton  v.  S.,  146  Ala.  691, 
40  S.  409;  Woodruff  r.  S.,  72  Neb.  815, 
101   N.   W.   1114. 

659-29  In  re  Wright-Dana  Hdw, 
Co.,  199  Fed.  632;  Baldi  v.  Co.,  173  Fed. 
781,  97  C.  C.  A.  505;  Bishop  t\  S.  (Ala.), 
61  S.  820;  Fleming  v.  Lunsford,  163 
Ala.  540,  50  S.  92:1;  Anniston  Mfg.  Co. 
v.  E.  Co.,  145  Ala.  351.  40  S.  965;  Wes- 
ter r.  S.,  142  Ala.  56.  38  S.  1010;  Tay- 
lor f.  S.,  82  Ark.  5^0,  102  S.  W.  367; 


Heinrich   v.  Heinrich,   2  Cal.  App.  479, 

84  P.  326;  Lupton  v.  Underwood  (Del.), 

85  A.  965;  Am.  S.  Co.  V.  Works,  31 
App.  Cas.  (D.  C.)  304;  West  Stokie  D. 
Dist.  V.  Dawson,  243  111.  175,  90  N.  E. 
377;  Smith  v.  Co.,  155  111.  App.  148; 
Marks  v.  Box  (Ind.),  103  N.  E.  27;  In 
re  Martin's  Will  (la.),  142  N.  W.  74; 
Engleking  v.  E.  Co.,  187  Mo.  158,  86 
S.  W'.  89;  Buekman  v.  E.  Co.,  227  Pa. 
277,  75  A.  1069;  Fox  v.  S.  (Tex.  Cr.), 
158  S.  W.  1141;  Early  &  Clement  Grain 
Co.  V.  Waco  (Tex.  Civ.),  137  S.  W.  431; 
Eockwell  V.  Iludgens,  57  Tex.  Civ.  504, 
123  S.  W.  185;  St.  Louis  E.  Co.  v. 
Crabb  (Tex.  Civ.),  80  S.  W.  408;  Sayre 
V.  Wwodyard,  66  W.  Va.  288,  66  S.  E. 
320;  Lyon  v.  Grand  Eapids,  121  Wis. 
609,  99  N.  W.  311. 

See  Seeley  v.  Seeley,  64  N.  J.  Eq.  1,  53 
A.  387. 

Leading  questions  to  expert  witness. — 
"It  is  ordinarily  permissible  to  ask 
an  expert  witness  a  leading  question 
when  his  opinion  is  sought  upon  a  mat- 
ter about  which  by  reason  of  his  p.^o- 
fessional  knowledge  and  skill  he  has 
peculiar  information."  Galveston,  etc. 
Co.  V.  Powers  (Tex.  Civ.),  101  S.  W\ 
250. 

660-30  King,  etc.  Co.  v.  Bowen,  7 
Ala.  App.  462,  61  S.  22;  Svlvester  v. 
S.,  46  Fla.  166,  35  S.  142;  Georgetown 
V.  Groff  (Ky.),  124  S.  W.  888. 
660-32  Galveston,  etc.  E.  Co.  v.  Al- 
berti,  47  Tex.  Civ.  32,  103  Sr  W.  699. 
But  see  Vanderbilt  v.  E.  Co.,  71  N.  J. 
L.  67,  58  A.  91  (the  mischief  done  by 
leading  question  cannot  be  repaired 
by  substituting  a  proper  one  after  ob- 
jection). Comp.  Ft.  Worth,  etc.  E.  Co. 
V.  Jones,  38  Tex.  Civ.  120,  85  S.  W.  37. 
660-33  S.  V.  Walker,  133  la.  489,  110 
N.  W.  925  (paramour  of  one  charged 
with  homicide) ;  Hackney  v.  Co.,  75 
Neb.  793,  106  N.  W.  1016  (bankrupt); 
Gardner  v.  S.,  5  Okla.  Cr.  531,  115  P. 
607;  Warren  V.  Warren,  33  E.  I.  71,  80 
A.  593;  Moore  V.  S.  (Tex.  Cr.),  144  S. 
W.  598;  Hanson  V.  E.  Co.,  75  Wash. 
342,   134   P.    1058. 

Though  witness  claims  to  be  friendly 
to  a  party,  if  his  conduct  shows  the 
contrary  leading  questions  may  be  put. 
Missouri,  etc.  E.  Co.  v.  McAnaney,  36 
Tex.  Civ.  76,  80  S.  W.  1062. 
A  co-party  who  is  in  reality  adverse 
to  party  calling  may  be  cross-exam- 
ined if  necessary  to  elicit  the  facts. 
North  Am.  etc.  House  v.  McElligott, 
227  111.  317,  81  N.  E.  388. 
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6G1-3-1  Tavlor  r.  S.,  82  Ark.  540,  102 
S.  W.  307;  Xalley  r.  S.,  11  Ga.  App.  15, 
74  S.  E.  567;  Chica^'o  &  A.  R.  Co.  v. 
Walker,  118  111.  App.  397;  Davis  v. 
Mach.  Wks.,  175  Mieh.  61,  140  X.  W. 
986;  S.  r.  Drau^'hn,  140  Mo.  App.  263, 
124  S.  TM  20;  Zilver  v.  Co.,  106  App. 
Div.  582,  94  N.  Y.  S.  714;  P.  v.  Sexton, 
]S7  N.  y.  495,  80  N.  E.  396;  Ostendorf 
r.  S.,  8  Okla.  Cr.  360,  128  P.  143. 
See  Jones  v.  S.  (Tex.  Cr.),  163  S.  W. 
81. 

G62-35  Brady  v.  Co.,  80  N.  J.  L. 
471.  79  A.  287. 

662-37  Wirkham  v.  P.,  41  Colo.  345, 
93  P.  478;  Barker  v.  S.,  1  Ga.  App. 
286,  57  S.  E.  989;  S.  v.  Cambron,  20 
S.  D.  282,  105  N.  W.  241  (not  error  for 
court  to  state,  in  presence  of  .iury,  that 
leadinjT  questions  are  allowed  because 
witness  is  unwillinfj) ;  Wilson  V.  S. 
(Tex.  Cr.),  154  S.  W.  571;  Sweenev  f. 
S.,  59  Tex.  Cr.  370,  128  S.  W.  390;  Lit- 
tler r.  Dielmann,  48  Tex.  Civ.  392,  106 
S.  W.  1137;  Burch  v.  S.,  49  Tex.  Cr. 
13,  90  S.  W.  168;  Hill  r.  S.  (Tex.  Cr.), 
77  S.  W.  808;  S.  r.  Dalton,  43  Wash. 
278,  86  P.  590.  See  also  C.  v.  Eamsey, 
42  Pa.  Super.  25;  Lavton  r.  S.,  61  Tex. 
Cr.  507.  135  S.  W.  557  (hostile  witness). 
Prosecutrix  in  rape  case. — S.  v.  Fow- 
ler, 13  Ida.  317,  89  P.  757;  S.  r.  Wat- 
ers, 132  Ta.  481,  109  N.  W.  1013;  S.  v. 
Newman,  93  Minn.  393,  101  N.  W.  499; 
S.  V.  Bateman,  198  Mo.  212,  94  S.  W. 
843;  Blair  r.  S.,  72  Neb.  501,  101  N. 
W.  17;  Woodruff  r.  S.,  72  Neb.  815,  101 
N.  W.  1114;  Ham  v.  S.  (Tex.  Cr.),  78 
S.  W.  929;  Hill  v.  S.  (Tex.  Cr.),  77  S. 
W.   80S. 

In  such  cases,  "where  the  witness  is 
youn<,'  and  is  obli^'od  to  testify  con- 
cerning matters  wliich  every  instinct 
of  womanly  modesty  promjits  hor  to 
conceal,  the  rule  is  well  established 
that  leading  questions  are  almost  al- 
ways necessary  in  order  to  get  at  the 
facts.  A  child  who  would  testify  glil)ly 
as  to  such  matters  would  be  justly  re- 
garded with  suspicion."  Smits  V.  S., 
145  Wis.  601,  130  N.  W.  525. 
663-iO  S.  V.  Fowler,  13  Ida.  317,  89 
P.  757;  Campion  r.  Lattimer,  70  Neb. 
245,  97  N.  W.  290;  Strnad  r.  '\l.  Co.,  142 
N.  Y.  S.  314.  And  see  California,  etc. 
Assn.  r.  Commercial,  etc.  Ins.  Co.,  159 
Cal.  49.  112  P.  S5S. 

Feeble-minded  witness. — S.  v.  Simes,  12 
Ilia.  310,  S5  P.  914. 

663-41  S.  V.  Fowler,  13  Ida.  317,  89 
P.  757;  McCann  v.  P.,  226  111.  562,  80 


N.  E.  1061;  Christensen  v.  Thompson, 
123  la.  717,  99  N.  W.  591;  Asjdund  r. 
Min.  Co.,  177  Mich.  529,  143  N.  W.  633; 
S.  V.  Williams,  31  Nev.  360,  102  P.  974; 
Diai!  V.  S.,  62  Tex.  Cr.  317,  137  S.  W. 
377;  Merriman  r.  Blalack,  56  Tex.  Civ. 
594,  121  S.  W.  552. 

Where   witness    is   sufficiently   familiar 
with    the    English    language   to   answer 
questions     intelligently,    leading     ques- 
tions are  improper.     Craddick  v.  S.,  48 
Tex.  Cr.  385,  88  S.  W.  347. 
663-43     See   S.   t\  Megorden,   49   Or. 
259,  88  P.  306;  Campbell  v.  S.,  62  Tex. 
Cr.  561,  138  S.  W.  607;  S.  r.  Brandner, 
21    N.  D.  310,  130  N.  W.  941. 
In  discretion  of  court. — McCrary  v.  S., 
137  Ga.   7S;4,  74  S.  E.  536. 
Youth    and   inexperience    of   witnesses 
for   state  in   rape   case  held   to  justify 
considerable    latitude    in    the    form    of 
the  questions.     S.  v.  Sheets,  127  la.  73, 

102  N.    W.    415.      See    also    :McCann   c. 
P.,  226  111.  562,  SO  N.  E.  1061;  Ham  V. 
S.  (Tex.  Cr.),  77  S.  W.  808. 
664-44     Grav    r.    Kelley,    190    Mass. 
1'<4,  76  N.   E.  724. 

664-46     Scope.— Kimball    v.    No.    El. 

Co..  159  Cal.  225,  113  P.  156. 

664-48     Eeeves    v.    R.    Co.,    164    HL 

App.  611. 

665-49     Preliminary     questions     may 

be   leading.      Hefferlin    r.    Karlman,    29 

Mont.   139,  74  P.  201. 

666-50     C.    V.    Dorr,    216    Mass.    314, 

103  N.  R.  902;  Woodruff  r.  S.,  72  Neb. 
815,  101  N.  W.  1114;  Jenkins  r.  S. 
(Wvo.),  135  P.  749.  See  Rodriguez  v. 
S.  (Tex.  Cr^,  158  S.  W.  537. 
"Some  suggestion  must  necessarily  be 
given  a  witness  as  to  what  part  of  a 
sub.icct  it  is  desired  to  elicit  an  an- 
swer, and  a  different  rule  would  lead 
to  interminable  delay,  and  the  mazy 
wanderings  of  the  witness  in  the  lielda 
of  evidence  would  be  anything  but 
conducive  to  the  proper  administration 
of  law."  Freeman  V.  Grashel  (Tex, 
Ci\.).  115  S.  W.  695. 

668-,"»2  But  see  Briggs  r.  P.,  219  III. 
330,  76  N.  E.  499  (lea<ling  question 
by  state's  attorney  to  make  witness 
empha'^lTie  previous  testimony,  improp- 
er) ;  Edwards  V.  S.,  61  Tex.^Cr.  307,  135 
S.  W.  540. 

Not  error  to  exclude. — Jones  v.  S. 
(Ala.).  61  S.  434:  Louisville  &  N.  R. 
Co.  r.  Dilburn,  178  Ala.  600.  .59  S.  438; 
TTosey  r.  S..  5  Ala.  App.  1,  .59  S.  549; 
Andreos  r.  Hinson  Tin.),  137  N.  W. 
1004;    Wagner   v.   S.,   119   Md.   559,   87 
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A.  407;  Saraaha  r.  Ins.  Co.,  S4  N.  J. 
L.  731,  87  A.  442;  In  re  Smitirs  Will, 
163  N.  C.  464,  79  S.  E.  977;  Doiulell  v. 
Shoo,  20  Cal.  App.  424,  129  P.  478; 
Jodoin  f.  Archambault,  35  E.  I.  316,  86 
A.  y07. 

6SS-53  Hyde  v.  United  States,  35 
App.  Cas.  (D.  C.)  451;  Deming  r.  Ins. 
Co.,  169  111.  App.  96;  In  re  Hock's  Will, 
129  N.  Y.  S.  196;  Wilson  v.  S.  (Tex. 
Cr.),  154  S.  W.  571;  So.  Pac.  Co.  f.  C. 
H.  Cox  &  Co.  (Tex.  Civ.),  136  S.  W. 
103;  Warren  v.  Warren,  33  E.  I.  71,  80 
A.  593;  Samson  t\  AVard,  147  Wis.  48, 
132  N.  VJ.  G29. 

Eeiereiice  to  former  testimony  of  wit- 
ness proper  in  discretion  of  court, 
where  witness  is  reluctant  or  his  mem- 
ory is  clouded.  Ashby  v.  Co.,  Ill  Mo. 
App.  79,  85  S.  W.  957.  But  see  C.  v. 
Co.,  26  Ky.  L.  E.  121,  80  S.  W.  772. 
Use  of  memorandum. — Cohen  v.  Harris, 
61  Fla.  137,  54  S.  905;  Stein  V.  Electric 
Co.,  152  111.  App.  392;  Gardner  v.  G. 
&  E.  Co.,  154  Mo.  App.  666,  135  S.  W. 
1023;  C.  V.  Klein,  42  Pa.  Super.  66; 
Covey  V.  Eogers,  84  Vt.  151,  78  A.  792. 
See  title  "Kefreshing  Memory." 
669-56  S.  V.  Dudley,  147  la.  645,  126 
N.  W.  812;  S.  V.  Waters,  132  la.  481, 
109  N.  W.  1013;  Missouri,  etc.  E.  Co. 
V.  McCutcheon,  33  Tex.  Civ.  557,  77 
S.  W:.  232;  Loescher  v.  S.,  142  Wis. 
260,  125  N.  W.  459. 

Bastardy    action. — Johnson    v.    S.,    133 
Wis.   453,   113   N.   W.   674. 
To  fix  date  of  facts  to  which  witness 
had  deposed.     Eowe  v.  S.,  2  Ala.  App. 
238,   57   S.   72. 

670-60  Shaneyfelt  v.  S.,  8  Ala.  App. 
370,  62  S.  331;"  Bachelder  v.  Morgan 
(Ala.),  60  S.  815;  Pratville  Cotton 
Mills  Co.  V.  McKinney,  178  Ala.  554,  59 
S.  498;  Cooper  v.  Slaughter,  175  Ala. 
211,  57  S.  477;  Southern  H.  &  S.  Co.  v. 
Co.,  165  Ala.  582,  51  S.  789;  Barlow  v. 
Hamilton,  151  Ala.  634,  44  S.  657;  W. 
U.  T.  Co.  V.  Westmoreland,  150  Ala. 
654,  43  S.  790;  Southern,  etc.  Co.  v. 
Campbell,  106  Ark.  379,  153  S.  W.  256; 
Ward  V.  S.,  85  Ark.  179,  107  S.  W.  677; 
Derrick  v.  S.,  92  Ark.  237,  122  S.  W. 
506;  Taylor  1>.  S.,  82  Ark.  540,  102  S. 
W.  367;  P.  t\  Anthony,  20  Cal.  App. 
586,  129  P.  968;  P.  v.  Weber,  149  Cal. 
325,  86  P.  671;  P.  v.  Nunley,  142  Cal. 
441,  76  P.  45;  Winslow  r.  Co.,  12  Cal. 
App-.  530,  107  P.  1020;  Shaffer  v.  U.  S., 
24  App.  Cas.  (D.  C.)  417;  Penton  v. 
S.,  64  Fla.  411,  60  S.  343;  Padgett  v.  S., 
64  Fla.  389,  59  S.  946;  Teston  v.  S.,  50 


Fla.  138,  39  S.  787;  Wade  v.  S.,  12 
Ga.   App.   142,   78   S.   E.   863;   Grusin   v.  . 

S.,  10  Ga.  App.  149,  75  S.  E.  350;   Hig-        || 
don   V.   Williamson,   140   Ga.   187,   78   S.  ■ 

E.  767;  Lyles  v.  S.,  130  Ga.  294,  60  S. 
E.  578;  Peterson  v.  S.,  6  Ga.  App.  491, 
65  S.  E.  311;  Barker  v.  S.,  1  Ga.  App. 
286,  57  S.  E.  989;  Holmes  v.  Clisby,  121 
Ga.  241,  48  S.  E.  934;  Eiordan  v.  E.  Co., 
178  111.  App.  323;  Demereski  v.  Co.,  149 
111.  App.  513;  Chicago  C.  E.  Co.  v.  Ben- 
son, 108  111.  App.  193;  Purcell  etc.  Mills 
V.  Bell,  7  Ind.  Ty.  717,  104  S.  W.  944; 
Breiner  v.  Nugent,  136  la.  322,  111  N. 
W.  446;  S.  V.  Drake,  128  la.  539,  105 
N.  W.  54;  Eosenkovitz  v.  Co.,  108  Md. 
306,  70  A.  108;  C.  v.  Cline,  213  Mass. 
225,  100  N.  E.  358;  P.  v.  Sartori,  168 
Mich.  308,  134  N.  W].  200;  S.  v.  Bate- 
man,  198  Mo.  212,  94  S.  W.  843;  S.  v. 
Woodward,  191  Mo.  617,  90  S.  W.  90; 
S.  V.  Knost,  207  Mo.  18,  105  S.  W.  616; 
Ainlav  v.  S.,  89  Neb.  721,  132  N.  W. 
120;  Woodruff  V.  S.,  72  Neb.  815,  101  • 
N.  W.  1114;  Ty.  v.  Meredith,  14  N.  M. 
288,  91  P.  731;  P.  v.  Way,  119  App. 
Div.  344,  104  N.  Y.  S.  277;  McKeel  r. 
Holloman,  163  N.  C.  132,  79  S.  E.  445; 
Eoberts  v.  Co.,  84  S.  C.  283,  66  S.  E. 
298;  S.  V.  WiUiams,  76  S.  C.  135,  56  S. 
E.  783;  Koon  v.  E.  Co.,  69  S.  C.  101, 
48  S.  E.  86;  Ganow  v.  Ashton,  32  S.  D. 
458,  143  N.  W.  383;  Pecos,  etc.  E.  Co. 
V.  Gray  (Tex.  Civ.),  145  S.  W.  728; 
Berry  v.  Doolittle,  82  Vt.  471,  74  A. 
97;  Flint  f.  C,  114  Va.  820,  76  S.  E. 
308;  Von  Tobel  v.  Co.,  32  Wash.  683, 
73  P.  788;  Loescher  v.  S.,  142  Wis.  260, 
125  N.  W.  459.  See  also  S.  v.  Brand- 
ner,  21  N.  D.  310,  130  N.  W.  941. 
"It  is  often  proper,  and  frequently 
necessary,  to  ask  leading  questions  to 
develop  the  facts,  and  it  was  entirely 
competent  in  this  case  after  the  doc- 
tor had  answered  that  he  was  not 
positive  that  the  plates  disclosed  any- 
thing abnormal  to  ask  him  directly 
whether,  as  he  read  the  plates,  or  the 
pictures,  there  was  indicated  the  de- 
posit of  any  foreign  substance  in  the 
muscles."  Wilkins  v.  E.,  169  Mich.  437, 
135  N.  W.  350. 

Striking  out  a  leading  question  after 
answer  without  objection  is  a  proper 
method  of  exercising  discretion.  Luck- 
enbach  V.  Sciple,  72  N.  J.  L.  476,  6'6 
A.  244. 

671-Gl  Hart  v.  U.  S.,  183  Fed.  368, 
105  C.  C.  A.  588;  Birmingham,  etc.  Co. 
V.    Wiggins,   170   Ala.   540,   54  S.   189; 
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Mulkcv  I'.  S.,  5  Okla.  Cr.  To,  113  P. 
532. 

671-62  Merriweather  v.  -Co.,  161 
Alu.  441,  49  S.  916;  Camp  v.  S.,  58  Fla. 
12,  50  S.  537;  Teston  v.  S.,  50  Fla.  138, 
39  S.  787;  Reyes  v.  S.,  49  Fla.  17,  38  S. 
257;  Liickenbac'h  i".  Sciple,  72  N.  J.  L, 
47fJ,  63  A.  244;  Stantorn  i".  Webster 
Tp.,  170  Mich.  428,  136  X.  \V.  421;  S. 
V.  Van  Ness,  82  N.  J.  L.  181,  83  A.  195. 
See  HofTerliu  r.  Karlman,  29  Mont.  139, 
74  r.  201. 

672-64  Caswell  v.  S.,  5  Ga.  App.  483, 
63  S.  E.  566;  Barker  v.  S.,  1  Ga.  App. 
2Sn,  57  S.  E.  9S9  (only  in  extreme  cases 
if  at  all);  McBride  v,  Co.,  125  Ga.  515, 
54  S.  E.  674;  Chicago  &  A.  R.  Co.  v. 
Walker,  118  111.  App.  397;  Mafruire  r. 
P.,  219  111.  16,  76  N.  E.  67;  Breiner  r. 
Nugent,  136  la.  322,  111  N.  W. 
446  (in  rare  instances  only  will  a 
case  be  reversed  because  of  leading 
questions);  S.  v.  Drake,  128  la.  539, 
105  N.  W.  54;  Coleinan  r.  C.  Co.,  174 
Mich.  231,  140  N.  W.  539;  S.  t.  Bate- 
man,  198  Mo.  212,  94  S.  W.  843;  Wood- 
ruff r.  S.,  72  Xeb.  815,  101  N.  W.  1114; 
Roberts  v.  Co.,  84  S.  C.  2S3,  66  S.  E. 
20S;  Long  V.  S.,  58  Tex.  Cr.  209,  127  S. 
W.  208. 

An  abuse  of  discretion  appears  where 
the  testimony  of  prosecutrix  in  a  rape 
case,  apparently  a  willing  witness,  was 
all  elicited  by  very  leading  questions. 
S.  f.  Hazlett,  14  N.  D.  490,  105  X''.  W. 
617. 

67^-65     See    infra,    "Leading    Ques- 
tions," 161-52. 
673-67     Georgetown    r.    Groff    (Ky.), 

121  S.  W.  888. 

673-68  Vague  and  indefinite  ques- 
tions.— ^Tt  is  not  error  to  exclude  ques- 
tions which  arc  too  vague  and  indefi- 
nite as  to  time,  place  or  circumstance 
to  show  their  materiality  and  relo- 
vany.  Strickland  v.  S.,  151  Ala.  31, 
44  S.  90;  Parham  v.  S.,  147  Ala.  57,  42 
S.  1;  Crew  v.  Heard,  146  Ala.  463,  40 
S.  337;  Sanford  r.  S.,  143  A  In.  78.  39 
8.  370;  Roche  V.  Baldwin,  143  Cal.  l<5n. 
76  P.  95(1 ;  East  Coast  L.  Co.  r.  Ellis- 
Y.  Co.,  55  Fla.  256,  45  S.  826;  Strand 
17.  €o.,  136  la.  68,  113  X.  W.  488;  S.  r. 
Woodard,  132  la.  675,  108  X".  W.  753. 
See  Slaughter  r.  Heath,  127  Ga.  747, 
57  S.  E.  69.  But  see  Birniintzham  etc. 
Co.  r.  :Nrartin.  14<5  Ala.  8,  42  S.  HI  8. 
Should  not  assume  facts  which  may 
not  be  shown  directly. — S.  v.  Jones 
(Mont.),  139  P.  441. 


674-70     Lollar  v.  S.,  167  Ala.  112,  52 

S.   745. 

674-71  Mutual  L.  Ins.  Co.  f.  Allen, 
212  111.  134,  72  X.  E.  200;  Cole  r.  Bar- 
ber (R.  I.),  82  A.  129.  See  Branch  r. 
Klatt,  173  Mich.  31,  138  X.  W.  263. 
Discretion  of  court. — Keid  v.  S.  Co. 
(Me.).   90   A.    609. 

Hypothesizing  incompetent  matters. 
Questions  are  ini]iroi'or  which  hypothe- 
size the  existence  of  facts,  evidence  of 
which  is  excluded  bv  the  policv  of  the 
law.  Taylor  v.  S.,'49  Fla.  69,  38  S. 
380;  S.  V.  Jones,  48  Mont.  505,  139  P. 
441.  But  a  question  may  properly  hy- 
pothesize facts  competent  in  them- 
selves but  as  to  which  the  witness  him- 
self would  be  incompetent  to  testify. 
Cowderv  v.  McChcsnev,  124  Cal.  363. 
57  P.  221. 

674-72  Hanson  v.  Xeal,  215  Mo.  256, 
114  S.  W.  1073;  Houston,  etc.  R.  Co. 
r.  Johnson  (Tex.  Civ.),  US  S.  W.  1150; 
Yount  V.  Strickland,  17  Wyo.  526,  101 
P.  942. 

674-73  Fleming  r.  S.,  1.50  Ala.  19, 
43  S.  219;  Alabama  L.  Co.  v.  Cross.  152 
Ala.  562,  44  S.  563;  Brannan  r.  Henrv, 
142  Ala.  698,  39  S.  92;  Currelli  r.  Jack- 
son, 77  Conn.  115,  58  A.  762;  S.  v. 
Clark  (la.),  144  X.  W.  596;  White  r. 
R.  Co.,  145  la.  408,  124  X.  W.  309;  S. 
r.  Flanigan,  111  Md.  481,  74  A.  818; 
Hans  r.  Transfer  Co.,  90  Xeb.  834,  134 
X.  W.  943;  Bernstein  r.  Lester,  84  X. 
Y.  S.  496;  Xclson  r.  Hunter,  140  X^  C. 
598,  53  S.  E.  439;  Dewev  r.  Komar,  21 
S.  D.  117,  110  X.  W.  90;  S.  r.  Winslow, 
30  Utnh  403,  S5  P.  433. 
The  existence  of  supposed  facts  into 
which  tiie  policy  of  tlio  I;nv  jiermits 
no  inquirv  cannot  be  assumed.  Tav- 
lor  r.  S.,  49  Fla.  69,  38  S.  3S0. 
674-74  Fallon  r.  Citv,  17  S.  D.  570, 
97  X.  W.  10119;  Hiles  r.  S.  (Tex.  Cr.), 
163  S.  W.  717;  Mi.ssouri  etc.  R.  Co. 
r.  Linton  (Tex.  Civ.).  126  S.  W.  678; 
Swan  V.  R.  Co.  (Utah),  127  P.  267. 
See  P.  V.  Jacobs,  243  111.  580,  90  N.  E. 
1 092. 

Question  as  to  defendants  knowledge 
of  a  disputed  fact  hold  not  to  assume 
the  existence  of  such  fact.  Kellv  v. 
Elec.  Co..  167  111.  App.  210. 
Error  cured  by  subsequent  proof  of  as- 
sumed fact.  S.  r.  Williams,  31  Xev. 
nnn.  102  P.  974. 

675-78  Meichan  r.  Co.,  165  Ala.  591, 
51  S.  775;  White  r.  R.  Co.,  145  la. 
408,  124  N.  W.  309;  S.  r.  Flanigan,  111 
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Md.  481,  74  A.  818;  Rogers  v.  S.,  8 
Okla.  Cr.  226,  127  P.  365;  S.  v.  Buch- 
anan, 32  E,  I.  490,  79  A.  1114.  Contra, 
Standard  O.  Co.  V.  Leach  (Ky.),  128 
S.  W.  SS5. 

General  questions  permitting  of  either 
legal  or  illegal  answers  are  improper. 
Beall  V.  Johnstone,  140  Ala.  339,  37 
S.  297;  Eoss  v.  S.,  139  Ala.  144,  36 
S.  71S.  Sec  Mathieson  v.  Mathieson, 
150  Fed.  241,  80  C.  C.  A.  129;  Braham 
V.  S.,  143  Ala.  28,  38  S.  919. 
Withdrawal  of  improper  question  and 
instruction  to  disregard  it  cures  error. 
Fraser  v.  Blanchard,  83  Vt.  136,  73  A. 
995. 

675-79  Louisville  &  N.  E.  Co.  v. 
Zeigler,  167  Ala.  237,  52  S.  599;  Light- 
man  V.  Epstein,  164  Ala.  660,  51  S. 
164;  IT.  S.  Ins.  Co.  v.  Batt,  49  Ind.  App. 
277,  97  N.  E.  195;  Speer  v.  Speer,  146 
la.  6,  123  N.  W.  176;  Vaillancourt  v. 
B.  Co.,  82  Vt.  416,  "4  A.  99;  Cate  v. 
Fife,  80  Vt.  404,  68  A.  1. 
Witnesses  should  state  what  they  have 
observed.  Lang  v.  Lang  (la.),  135  N. 
W.    604. 

Conclusions. — "His  testimony  is  that 
he  rented  the  land  for  his  wife  and 
children  and  himself;  but  if  he  had 
testified  that  he  rented  it  as  their 
agent,  only,  it  would  be  only  the  state- 
ment of  a  legal  conclusion."  Morgan 
V.  Pope,  254  111.  96,  98  N.  E.  248. 
Inadmissible  conclusions. — Cooper  v. 
Barut,  123  la.  32,  98  N.  W.  356. 
Question  must  call  for  knowledge  of 
witness  unless  his  opinion  would  be 
proper.  Vernon  V.  Wedgeworth,  148 
Ala.  490,  42  S.  749. 
Characterizing  acts  of  accused  by 
prosecuting  attorney  and  witness  as 
"eruel  conduct,"  improper.  S.  v.  Bly- 
denburg,  135  la.  264,  112  N.  W.  634. 
Comp.  S.  V.  Eutledge,  135  la.  581,  113 
N.  W.  461. 

676-81  See  Connecticut  E.  P.  Co.  v. 
Dickinson,  75  N.  H.  353,  74  A.  585. 
676-83  Asking  question  of  doubtful 
propriety,  if  not  persistently  repeated, 
is  not  cause  for  reversal.  P.  v.  Greg- 
ory, 8  Cal.  App.  738,  97  P.  912. 
677-83  Inquiry  as  to  whether  wit- 
ness is  religious  is  improper;  but  if  gen- 
eral in  form  may  not  be  prejudicial. 
Perkins  V.  Co.,  155  Cal.  712,  103  P. 
190. 

677-84  Mizell  r.  S.  (Ala.),  63  S. 
1000;  S.  V.  Jones  (Mont.),  139  P.  441; 
Fleming  r.  S.,  150  Ala.  19,  43  S.  219; 
P.   V.   Melnick,    263    111.    24,   104    N.   E. 


nil;  Georgetown  W.  etc.  Co.  v.  Neale, 
137  Ky.  197,  125  S.  W.  293;  Dolby  v. 
Laramore,  121  Md.  618,  89  A.  442;  S. 
V.  Jones,  48  Mont.  505,  139  P.  441; 
Hodges  V.  Wilson  (N.  C),  81  S.  E.  340; 
Canham  v.  E.  I.  Co.,  35  E.  I.  177,  85 
A.  1050;  Continental  Ins.  Co.  V.  Cum- 
mings  (Tex.  Civ.),  95  S.  W.  48. 
See  Texas  &  P.  E.  Co.  r.  Coutourie,  135 
Fed.  465,  68  C.  C.  A.  177;  Ashford  v. 
McKee  (Ala.),  62  S.  879;  Marinoni  v. 
S.  (Ariz.),  136  P.  626;  Arkadelphia  L. 
Co.  V.  Asmau,  85  Ark.  568,  107  S.  W. 
1171;  Eiddle  v.  Gibson,  29  App.  Cas. 
(D.  C.)  237;  Morello  v.  P.,  226  111.  388, 
80  N.  E.  903;  Hammond  etc.  R.  Co.  r. 
Antonia,  41  Ind.  App.  335,  83  N.  E. 
766;  S.  V.  Howard,  S3  N.  J.  L.  636,  87 
A.  436;  Pecos,  etc.  R.  Co.  v.  Bishop 
(Tex.  Civ.),  154  S.  W.  305;  Travelers' 
P.  A.  i:  Roth  (Tex.  Civ.),' 108  S.  W. 
1039;  Moore  v.  Woodson,  44  Tex.  Civ. 
503,  99  S.  W,  110;  Smith  V.  S.  (Tex. 
Cr.),  99  S.  W.  100;  Walker  v.  Dickey, 
44  Tex.  Civ.  110,  98  S.  W.  658;  Sher- 
man O.  &  C.  Co.  V.  Co.  (Tex.  Civ.),  77 
S.  W.  961;  Hertzog  v.  Logging  Co.,  73 
Wash.  197,  131  P.  806.  See  also  Sheldon 
V.  Wilbur,  32  R.  I.  192,  78  A.  631. 
An  answer  is  not  inadmissible  merely 
because  irresponsive  if  it  is  relevant. 
Reagan  v.  R.  Co.,  72  N.  IT.  298,  56 
A.  314;  S.  V.  Poyner,  57  Wash.  489,  107 
P.  181.  See  Massucco  v.  Tomassi,  80 
Vt.  186,  67  A.  551. 

An  improper  answer  to  a  proper  ques- 
tion if  made  by  a  party  is  error,  but 
not  if  made  by  a  third  person  with- 
out fault  of  the  court  or  examining 
party.  Holman  v.  Edson,  81  Vt.  49, 
69  A.  143. 

For  the  court. — Larson  v.  Webster  Co., 
150  la.  344,  130  N.  W.  165. 
678-85  Birmingham,  etc.  Co.  f. 
King,  149  Ala.  504,  42  S.  612;  Gilliland 
S.  v.  Martin,  149  Ala.  672,  42  S.  7; 
Ramsev  v.  Smith,  138  Ala.  333,  35  S. 
325;  Cooper  v.  Barut,  123  la.  32,  98  N. 
W|.  356;  S.  f.  Flanigan,  111  Md.  481, 
74  A.  818;  Seivert  r.  Galvin,  133  AVis. 
391,  113  N.  W.  680.  See  infra,  "Strik- 
ing Out  Evidence,"  159-7.  Comp.  At- 
wood  V.  Atwood,  84  Conn.  169,  79  A. 
59.  And  see  Singer,  etc.  Co.  f.  Phipps, 
49  Ind.  App.  116,  94  N.  E.  793. 
Where  court  limited  the  testimony  as 
to  certnin  time,  and  witness  is  asked 
what  a  person  was  doing  at  such  time 
and  in  his  answer  does  not  specify  the 
time   the   answer   will    not   be   stricken 
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out.     Woofiburn    v.    Aplin,    61    Or.    610, 

ini    P.  ol6. 

678-86     Aurora   v.   Plummpr,   122   111. 

A]<]K  143;   La  Kosa   v.  W'Uuor,  .51   Misc. 

5S0,  101  N.  Y.  S.  193;  Houston  &  T.  C. 

R.  Co.   V.  Lee,  104  Tex.  S2,   133  S.  W. 

<?(•«(. 

WTiere  question  is  argumentative  and 
calculated  to  provoke  irresponsive  an- 
swer, the  propounder  cannot  complain. 
Tl'onriiian  V.  Lemm  (Tex.  Civ.),  106  S. 
\V.  712. 

671)-87  Only  exaniininf,'  jiarty  may 
olji't  to  answer  as  irrosi)onsive.  In 
ro'l)unahuf,'h,  130  Ja.  6!»2,  107  N.  W. 
92.";  S.  r.  Eutlpd;?e,  135  Ta.  5S1,  113  N. 
W.  4)1;  Christensen  V.  Thompson,  123 
la.  717,  09  X.  W.  .591.  Rut  see  Ramsey 
r.  Sirith,  138  Ala.  333,  35  S.  325. 
C79-S8  P.  r.  Robertson,  6  Cal.  App. 
.511.  92  P.  49S. 

Inesponsive  matter  may  be  allowed  to 
Ft:iiMl  in  court's  discretion  if  relevant. 
Low  man  v.  S.,  101  Ala.  47,  50  S;  43. 
679-89  S.  r.  Allen,  23  Ida.  772,  131 
P.  1112;  Barnett  r.  R.  Co.,  107  111.  App. 
87. 

679-93  P.  r.  Ryan.  152  Cal.  354,  92 
P.  S.53  (refusal  to  allow  recall  not  er- 
ror); P.  r.  Ri^bv,  n  Cal.  App.  275,  104 
P.  840;  Chicairo  C.  R.  Co.  r.  Carroll,  206 
111.  318,  OS  N.  E.  1087;  T'nited  B.  Co.  V. 
O'Donnell,  124  111.  App.  24;  Stout  f. 
C.  29  Kv.  L.  R.  027,  94  S.  W.  15;  Mc- 
Queen r.  C,  28  Ky.  L.  R.  20.  88  S.  W. 
1047  (allowing?  state  to  recall  defend- 
ant); S.  r.  Johnson,  110  La.  30,  40  S. 
.521;  Piehl  v.  I'iehl,  13S  Mich.  515,  101 
N.  W.  628  (to  explain  testimonv);  In 
re  Abee,  140  N.  C.  273,  59  S.  E.  700 
(exercise  of  discretion  not  reviewable"); 
Benson  v.  S.,  51  Tex.  Cr.  307,  103  S.  W. 
911;  Reves  v.  S.  (Tex.  Cr.),  102  S.  W. 
1150;  Upton  r.  S.,  48  Tex.  Cr.  289.  88 
S.  W.  212.  See  IMnddox  r.  Eatonton, 
8  Oa.  App.  817,  70  S.  E.  214. 
Although  there  is  a  dispute  between 
counsel  as  to  testimony  of  witness, 
failure  of  court  to  recall  him  is  not 
error  where  not  requostf^l  bv  juiv. 
Scott  r.  S.  (Tex.  Cr.\  81  S.  W.'47'. 
Recalling  to  administer  oath,  projier. 
Soiifhorn  R.  Co.  v.  Ellis,  123  Ga.  014, 
51    S.    E..59I. 

To  lay  foundation  for  impeachment  lhf> 
court  may  in  its  discretion  permit  the 
state  to  recall  a  witness  for  defend- 
ant, and  the  state  by  so  doin.cr  does 
not  malvc  witness  its  own.  TTammond 
r  S.,  147  Ala.  79.  41  S.  701.  See  also 
Thomas    r.    S.,   47   Fla.    99,   36   S.    161. 


But  see  liauser  r.  P.,  210  111.  253,  71 
X.  E.  416. 

Further  examination  may  be  disal- 
lowed. Currie  v.  11.  Co.,  81  Conn.  3S3, 
71    A.  350. 

New  matter. — Colombo  r.  S.,  2  Eovc-e 
(Del.)  2^,  78  A.  595. 
By  court. — Edwards  r.  Seattle,  etc.  R. 
Co.,  fi2  Wash.  77,  113  P.  563. 
6SO-94  Andrews  r.  S.,  159  Ala.  14, 
48  S.  S5S;  Xashville,  etc.  R.  r.  Moore, 
lis  Ala.  03,  41  S.  984;  Parrish  r.  S., 
139  Ala.  10,  30  S.  1012;  Braham  r. 
S.,  143  Ala.  28,  38  S.  919;  Lani<ran  r. 
Xeely,  4  Cal.  App.  760,  89  P.  441; 
Powelv  r.  Swenson,  146  Cal.  471,  80 
P.  722;  Sprinks  r.  Clark,  147  Cal.  439, 
82  P.  45;  P.  r.  Linares,  142  Cal.  17, 
75  P.  308;  Pvles  r.  Co.,  58  Fla.  348, 
50  S.  872;  Thomas  r.  S.,"  47  Fla.  99, 
30  S.  101;  American  C.  &  F.  Co.  v. 
Hill,  220  111.  227,  SO  X.  E.  784;  Spohr 
r.  Chicatro,  206  111.  441,  09  X.  E.  515; 
S.  r.  Castigno,  71  Kan.  851,  80  P.  630; 
Reis  V.  Co.,  179  Mo.  1,  77  S.  W.  734; 
r>eitch  V.  Feder,  86  X.  Y.  S.  802; 
Tucker  r.  Mills,  76  S.  C.  539,  57  S. 
E.  626;  Watson  r.  S..  52  Tex.  Cr.  85, 
105  S.  W.  509;  Williams  r.  S.,  51  Tex. 
Cr.  301,  102  S.  W.  1134;  Sanpere  r. 
Sanpair,  57  Wash.  524,  107  P.  309. 
Witness  should  not  be  asked  to  re- 
peat his  testimonv.  Texas  &  X.  O. 
R.  Co.  f.  Walker  (Tex.  Civ.),  125  S. 
W.  99.  But  question  may  be  rean- 
swered  on  redirect  examination  for 
preater  certainty.  Hill  t*.  S.,  150  Ala. 
3.   40   S.   S04. 

680-96  Larabee  v.  Larabee,  240  111. 
."76,  88  X\  E.  1037. 

680-97  P.  r.  Garwood,  11  Cal.  App. 
on.-,  TOR  P.  113. 

«8()-99  Austin  r.  Smith  (Ta.),  109 
X.  W.  289;  In  re  Seattle  (Wash.),  100 
P.  330;  aark  Co.  r.  Rice,  127  Wis. 
451,  100  X.  W.  231  (patent  case).  See 
also  Ruby  r.  R.  Co.,  150  Ta.  12<5.  129 
X.  W.  817;  but  romp.  P.  r.  Arnold, 
24<5  Til.  109,  93  X.  E.  780. 
Number  of  experts  should  be  limite<l 
(American  S.  Co.  r.  Co.,  158  Fed.  97<!, 
patent  case):  and  a  party  cannot  evade 
a  limiting  order  by  extracting  on  cross- 
examination  an  opinion  from  his  op- 
ponent's witness  not  called  as  an  ex- 
pert. White  r.  Boston,  186  Mass.  05, 
71    X.    v..   75. 

An  arbitrary  limitation  on  the  number 
of  witnesses  upon  the  main  issue  is 
unreasonable  and  improper.  St.  Louis 
etc.  R.  Co.  r.  Aubuchon,  199  Mo.  352, 
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f)7  S.  W.  867.     An  abuse  of  discretion 
is     cause     for     reversal.      Cami>bell     v. 
Campbell,  30  R.  I.  63,  73  A.  334. 
Statute   declaring   number   whose   fees 
shall  be  paid  by  public  does  not  neces- 
sitate limitation.     S.  v.  Bowerman,  140 
Mo.  App.  410,  124  S.  TVi.  41. 
Rule  of  court  imposing  limit  of  five 
witnesses   as   to   any   question   of   fact 
or    issue    does    not    refer    to    ultimate 
fact   at   issue.     Hoskins   v.   R.   Co.,   39 
Mont.  394,  102  P.  988. 
681-1     Stockholder  is  not  a  party.   In 
re  Seattle   (Wash.),  100  P.  330. 


DISCOVERY 

See  the  title  "Discovery,"  in  7  Stand- 
ard Proc. 

6S5-3  Bill  cannot  be  maintained  for 
discovery  alone.  Brown  v.  Corey,  191 
Mass.  189,  77  K  E.  838;  Yogelsong  t: 
Co.,  147  Mo.  App.  57^  127  S.  W.  804 
(need  for  dispensed  with  by  provision 
for  depositions) ;  DeBevoise  v.  Co.,  67 
N.  J.  Eq.  742,  58  A.  91. 
685-4  Balfour  r.  Bk.,  156  Fed.  500. 
686-8  Brown  v.  Pegram,  149  Fed. 
515;  Coleman  r.  Elliott,  147  Ala.  689, 
40  S.  666;  Bowdish  v.  Metzger,  71  Kan. 
753,  81  P.  484;  Bomer  Bros.  v.  Warren 
Co.  (Miss.),  60  S.  328;  Singer  M.  Co. 
r.  Bowne,  81  N.  J.  Eq.  157,  85  A.  449. 
See  Smith  v.  Judge,  158  Mich.  588,  123 
N.  W.  34;  Straus  v.  Peck,  126  N.  Y.  S. 
628. 

Proper  in  aid  of  another  bill. — Shelton 
r.  Timmons  (Ala.),  66  S.  9. 
Discovery   may   be    had    on    a    supple- 
mental bill.     Napier  v.  Westerhoff,  153 
Fpd.  985. 

688-17  Cassatt  t'.  Co.,  150  Fed.  32, 
81  C.  0.  A.  80;  Sugar  Beets  P.  Co.  v. 
Co.,  161  Fed.  215.  See  U.  S.  r.  Co., 
133  Fed.  274,  66  C.  C.  A.  652.  §  724 
Eev.  St.  does  not  authorize  the  pro- 
duction of  inanimate  objects  (Mut.  L. 
Ins.  Co.  r.  Griesa,  156  Fed.  398);  but 
does  authorize  compulsory  exhibition 
of  books  before  trial.  Carpenter  v. 
Winn,  165  Fed.  636,  91  C.  C.  A.  301, 
appr.  Bloede  v.  Bancroft,  98  Fed.  175, 
and  disap.  Cassatt  i>.  Co.,  150  Fed.  32, 
81  C.  C.  A.  80,  10  L.  E.  A.  (N.  S.) 
99. 

689-18  Oro  Water  L.  &  P.  Co.  v. 
Oroville,  162  Fed.  975;  Brown  v.  Mc- 
Donald, 133  Fed.  897,  67  C.  C.  A.  59 
(over.  8.  c.  130  Fed.  964;  reconsidered 
and  approved  in  Kurtz   v.  Brown,   152 


Fed.  372,  81  C.  C.  A.  498);  McMullen 
L.  Co.  r.  Strother,  136  Fed.  295,  69  C 
C.  A.  433.  See  Huey  r.  Brown,  171  Fed. 
641,  96  C.  C.  A.  443;  Schaefer  V.  Power 
Co.,  157  Fed.  896;  Gray  v.  Schneider, 
119   Fed.  474. 

State  laws  concerning  discovery  are  in- 
applicable to  federal  courts  within  the 
state.  Smith  v.  Co.,  154  Fed.  786. 
690-19  Court  of  admiralty  may  com- 
pel discovery.  The  Washtenaw,  163 
Fed.   372. 

690-20  S.  V.  Co.,  129  Mo.  App.  206, 
107  S.  W.  1112.  See  Wright  v.  Court, 
139  Cal.  469,  73  P.  145;  Rice  v.  Peters, 
58  Misc.  381,  111  N.  Y.  S.  5;  Ham- 
mer V.  Garrett  (Tex.  Civ.),  133  S.  W. 
1058. 

690-21  Rosenau  v.  Powell,  173  Ala. 
123,  55  S.  789;  Nixon  v.  Co.,  150  Ala. 
602,  43  S.  805,  9  L.  R.  A.  (N.  S.)  1255 
(full  discuission).  Contra,  Stark  Roll- 
ing Mill  Co.  V.  Guaranty  Co.,  31  O.  C. 
C.  4. 

690-22  Frost  v.  S.,  124  Ala.  85,  27 
S.  251;  Union  Col.  Co.  v.  Court,  149 
Cal.  790,  87  P.  1035;  Garden  Citv  S. 
Co.  r.  P.,  118  111.  App.  372. 
693-27  See  Beem  v.  Farrell,  135  la. 
670,  113  N.  W.  509. 

Discovery  not  granted  if  on  examina- 
tion of  defendant  production  of  his 
books  can  be  compelled.  Strauss  v. 
Von  Tobel,  131  App.  Div.  823,  116  N. 
Y.  S.  95. 

693-28  Prewett  V.  Bk.,  66  W.  Va. 
184,  66  S.  E.  231. 

694-29  Griesa  v.  Ins.  Co.,  169  Fed. 
509,  94  C.  C.  A.  635;  Atkinson  v.  Ad- 
ams, 163  Fed.  671;  State  r.  R.  Co.,  136 
Ga.  619,  71  S.  E.  1055;  Fogartv  v.  Fog- 
artv,  12S  App.  Div.  275,  112  N.  Y.  S. 
744;  Tillinghast  r.  Westcott,  30  R.  I. 
334,  75  A.  S06.  See  Richardson  r.  Coal 
Co.,  203  Fed.  743;  Curran  v.  Oppen- 
heimer,  143  App.  Div.  271,  128  N.  Y. 
S.  9. 

Laches.— Dunfee  v.  Dunfee,  129  N.  Y. 
S.  142. 

696-32  S€e  Zimmel's  Case,  13  Pa 
C.  C.  460. 

Exhumation  and  inspection  of  human 
body  may  be  ordered  in  aid  of  an  ac- 
tion at  law.  Mut.  L.  Ins.  Co.  v.  Griesa, 
156   Fed.   398. 

696-33  Mut.  L.  Ins.  Co.  v.  Griesa, 
supra.  See  S.  v.  Water  Co.  (K  J.),  89 
A.  1039, 

696-34  Streeter  r.  Braman,  76  N.  J. 
Eq.  371,  74  A.  659,  enjoining  pending 
proceeding  in  another  court. 
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696-35  Nor  wliere  suit  is  pending 
liofore  a  special  commissioner  anil 
other  remedies  are  available.  The 
Washtenaw,  163  Fed.  372. 
696-36  Brown  v.  McDonald,  133  Fed. 
bU7,  G7  C.  €.  A.  59  (over.  s.  c.  130 
Fed.  964;  appr.  in  Kurtz  v.  Brown, 
152  Fed.  372,  SI  C.  C.  A.  49S);  Browu 
f.  Magee,  146  Fed.  765;  Noves  v. 
Thorpe,  73  N.  H.  4S1,  62  A.  7S7  (cit. 
authorities  pro  and  con);  Hurricane  T. 
Co.  V.  Mohler,  51  W.  Va.  1,  41  S.  E. 
421.  See  Huey  v.  Brown,  171  Fed.  641, 
9(1  C.  C.  A.  443. 

*697-38  U.  S.  V.  Co.,  133  Fed.  274,  66 
C.  C.  A.  652;  Garden  City  S.  Co.  v.  P., 
118  III.  App.  372. 

Prayer  must  require  verified  answer. 
Strooter  V.  Braman,  76  X.  J.  Eq.  371, 
74   A.  659. 

698-41  Brown  v.  Palmer,  157  Fed. 
797,  partner  is  not  a  stranger  to  the 
action. 

698-43  Murdock  v.  McCutchen,  154 
A\']>.  Div.  854,  140  N.  Y.  S.  41.  See 
Brown  r.  McDonald,  130  Fed.  964. 
Rule  does  not  apply  to  brokers  who 
have  purchased  stocks  for  clients  if 
they  have  not  been  transferred  on 
the  books.  The  receiver  of  the  cor- 
poration may  compel  discovery  of  pur- 
chasers' names  in  order  that  he  may 
enforce  their  liability  for  assessments. 
Brown  r.  lluey,  166 'Fed.  4S3.  In  ac- 
cord are  Brown  v.  McDonald,  133  Fed. 
897,  67  C.  C.  A.  59,  68  L.  R.  A.  462; 
Kurtz  r.  Brown,  152  Fed.  372,  81  C. 
C.  A.  49S;  Brown  r.  Palmer,  157  Fed. 
797. 

699-44     ]Munson    r.    Ins.    Co.,    55    W. 
Va.  423,  47  S.  E.  160.     See  Calaban  r. 
Mfg.  Co.,  201   Fed.  607. 
700-47     Gulf  C.  Co.   v.  Co.,  157  Ala. 
32.  47  S.  251. 

700-48  Complainant  need  not  state 
what  the  officer  knows.  Nixon  r.  Co., 
150  Ala.  602,  43  S.  805,  9  L.  R.  A.  (N. 
S.)  1255,  full  discussion. 
700-31  See  Smith  v.  Reid,  17  Ont. 
L.  Ti.   265. 

Information  must  have  been  demanded 
and  refused.  Tavlor  &  Mc.  C.  Co.  r. 
Bartman,  222  Pa.  172,  70  A.  1001. 
701-53  PoUak  r.  Co.,  138  Ala.  644, 
35  8.  645;  Bow.lish  r.  Metzger,  71  Kan. 
753,  81  P.  484;  Ravniond  r.  Blanc- 
jrrasg,  36  Mont.  449.  93  P.  648,  15  L. 
R.  A.  (N.  S.)  976;  Larkev  v.  Gardner, 
T>5  Va.  718.  .54  S.  E.  '?<56;  Prewett  r. 
Pl^-..  rj\  w.  Vn.  1«4.  66  S.  E.  231. 
Discovery  granted  where  by  fraud   or 


deceit  facts  are  in  possession  of  de- 
fendant. McMullen  L.  Co.  f.  Strother, 
136  Fe<l.  295,  69  C.  C.  A.  433.  And 
BO  where  there  is  confusion  and  un- 
certainty as  to  liability  between  de- 
ff-nilants  as  the  result  of  their  acts. 
Mi?s.  C.  Co.  V.  Levy,  S3  Miss.  774,  36 
S.  2S1. 

701i-54  Larkev  r,  Gardner,  105  Va. 
71 S,   54   S.   E.   88*6. 

702-55  Necessity  must  exist.  Miller 
r.  Moiso,  168  Fed.  *94m;  Ex  parte  Snow, 
75  X.  H.  7,  70  A.  120. 
703-57  Affidavit  must  state  facts 
showing  basis  for  belief  alleged.  Brick- 
ner  v.  Sulzbacher,  130  App.  Div.  393, 
114  N.  y.  S.  958. 

703-58  Clark  v.  Eobinet,  24  Ont.  W. 
R.  3:i9,  4  Ont.  W.  N.  1092,  10  D.  L.  R. 
(Can.)  826;  Oro  Water  L.  &  P.  Co.  v. 
Oroville,  162  Fed.  975;  Utah  C.  Co. 
r.  R.  Co.,  145  Fed.  981;  Pollak  v.  Co., 
138  Ala.  644,  35  S.  645;  Union  C.  C. 
Co.  r.  Court,  149  Cal.  790,  87  P.  1035 
(whereabouts  of  known  defendants  im- 
material, although  service  of  process 
was  imjtossible) ;  Copper  King  r.  Rob- 
ert, 76  N.  J.  Eq.  251,  74  A.  292;  Christ- 
man  V.  Keck,  138  App.  Div.  654,  122  N. 
Y.  S.  676  (offer  to  produce  papers  at 
trial  reason  for  refusing  inspection); 
Cuca  r.  Co.,  138  App.  Div.  421,  122  N. 
Y.  S.  732  (inspection  of  place  and  ap- 
pliances causing  iniurv  three  vears  be- 
fore); Prewett  v.  Bk.',  66  "W.'Va.  184, 
66  S.  E.  231;  Grand  Lodge  r.  Dist. 
Court,  150  la.  398,  130  N.  W.  117;  Wal- 
lace V.  Bacon,  143  App.  Div.  211,  128  N". 
Y.  S.  130.  See  infra,  "Supplementary 
Proceedings,''  232-11. 
Inspection  of  writings  may  be  per- 
mitted in  ai<l  of  technical  defensq. 
Title  G.  &  S.  Co.  v.  Co.,  66  Misc.  157, 
121  N.  Y.  S.  226. 

Absence  of  documents  from  .iuris<liction 
not    cause    for    denying   an    application 
for   their   production.     Copper   King  V. 
Robert.  76  N.  J.  Eq.  251.  74  A.  292. 
The    defense    need    not   be   an    affirma- 
tive one.      Iroquois  H.  &  A.  Co.  t\  Co., 
126  App.  Div.  814,  111    N.  Y.  S.  172. 
704-59     Carroll   r.   R.   Co.,  200   Mass. 
527.   SG  N.   E.   793;  Funger  f.  Co.,  132 
App.  Div.  837.  117  N.  Y.  S.  799. 
704-60     Oro    Water    L.    &    P.    Co.   V. 
Oroville.   162   Fed.  975. 
705-61     In  re  Romine,  138  Fed.  837; 
Lerner  r.  Kraus.  147  N.  Y.  S.  32;  Crum 
r.  Wright.   82  Misc.   419.   143   N.  Y.  S. 
1080;  Ex  parte  Schoepf.  75  O.  St.  1,  77 
N.  E.  276;  Graham  r.  Co.,  2  0.  N.  P. 
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rN.  S.)  612;  Shafeer  v.  Kinkelin,  1 
Phila.  (Pa.)  465. 

Interrogatories  improper  to  obtain 
names  of  witnesses.  Watkins  v.  Cope, 
84  N.  J.  L.  143,  86  A.  545. 
Allowable  to  secure  photographs  of 
forged  papers.  Corbet  v.  Inst.,  122  N. 
Y.  S.  208.    ' 

707-63  Bill  must  show  recoverable 
case.  Munson  v.  Ins.  Co.,  55  W.  Va. 
423,  47  S.  E.  160. 

707-65  Where  reference  to  the  ac- 
tion at  law  is  insufficient  bill  may  be 
amended.  Noves  V.  Thorpe,  73  N.  H. 
481,  62  A.  787^. 

707-67  S.  V.  Court,  56  Wash.  649, 
106  P.  150. 

Disclosure  of  address  of  client.     In  re 
Trainer,  130  N.  Y.  S.  682. 
Special  master  mav  be  appointed.  Mot- 
ley i:  Co.,  174  Fed.   734. 
Partner  not  privileged  as  to  informa- 
tion   obtained    through    confidential    re- 
lations     with      co-partner.      Brown      V. 
Palmer,   157  Fed.   797. 
709-73     Noves   v.    Thorpe,    73    N.   H. 
481,  62  A.  787. 

710-77  Piddle  v.  Blackburne,  125 
App,  Div.  893,  110  N.  Y.  S.  748. 
Inspection  of  books  of  going  concern 
must  be  carefullv  guarded.  Coslow  v. 
Mawhinney,  122  N.  Y.  S,  270. 
711-83  Attorney  may  be  obliged  to 
give  the  name  and  adress  of  client. 
In  re  Malcom,  129  App.  Div.  226,  113 
N.  Y.  S.  606. 

711-85  Verification  by  attorney 
proper  where  complainant  absent  from 
state.  Kinney  v.  Beeves,  142  Ala.  604, 
39   S.   29. 

Direct  and  positive  averments  in  bill 
raise  a  presumption  that  attorney's 
affidavit  was  made  upon  knowledge. 
Kinney  v.  Reeves,  supra. 
712-91  In  a  bill  seeking  an  account- 
ing and  discovery,  discovery  is,  prima 
facie,  merely  incidental  to  the  account- 
ing and  if  right  to  latter  is  not  dis- 
closed bill  will  be  bad  on  demurrer. 
Elk  B.  Co.  V.  Neubert,  213  Pa.  171, 
62  A.  782;  Holland  v.  Hallahan,  211 
Pa.  223,  60  A.  735. 
713-95  Sufficiency  of  plea.  Stuckes 
V.  Candy  Co.,  158  Mo.  App.  342,  138 
S.  W.  352. 

715-99     Effect  of  failure  to  answer. 
Gottlieb-Knox-Amiss     Ins.     Agency     v. 
Co.,  128  La.  697,  55  S.  21. 
715-2     Southern     E.     Co.     i>.    Hayes 
tAla.),  62  S.  874. 


716-3  See  Horner  v.  Bell,  102  Md. 
435,  62  A.  736. 

717-8     Bacharach    v.    Bartlett,    81    N. 
J.  Eq.  253,  87  A.  70. 
717-9     Bacharach    v.   Bartlett,    81    N. 
J.  Eq.   253,  87  A.  70. 
Answers    on    information    and    belief 
not  required  where  they  would  require 
a   tedious  and  expensive  investigation. 
Park  r.  Bruen,  147  Fed.  884. 
Subsequently  obtaining  information  be- 
fore   trial    necessitates    the    disclosure 
which    was   avoided   by   plea   of   ignor- 
ance.    Louisville  &  N.  E.   Co.  v.  Bell, 
134  Kv.  139,  119  S.  W.  782. 
717-10     See  Victor  Bloede  Co.  v.  Car- 
ter, 148  Fed.  127. 

71S-11  Must  plead  lack  of  informa- 
tion. Bacharach  v.  Bartlett,  81  N.  J. 
Eq.   253,   87  A.   70. 

730-35  Victor  Bloede  Co.  v.  Carter, 
supra:  McFarland  v.  Bk.,  132  Fed.  399. 
730-26  Utah  C.  Co.  v.  E.  Co.,  145 
Fed.  981;  Millard  v.  Millard,  123  111. 
App.  264,  221  111.  86,  77  N.  E.  595; 
Patek  V.  Patek,  166  Mich.  446,  131  N. 
W.  1101. 


DISORDERLY  HOUSE 

In  7  Standard  Proc.  the  following 
matters  are  treated  under  this  title; 
Definition;  remedies  for  suppressing; 
jurisdiction  and  summary  punishment; 
indictment,  information  and  complaint; 
bill  of  particulars;  consolidation  of 
cases;  questions  of  law  and  fact;  var- 
iance;  instructions. 

724  Burden  of  proof  is  on  state  to 
show  the  inmates  were  prostitutes  ply- 
ing their  vocation  in  such  house  or  re- 
sorting thereto  for  that  purpose  (Bow- 
man V.  S.  [Tex.  Cr.],  164  S.  W.  846), 
or  that  the  defendant  was  the  keeper 
thereof.  Patterson  v.  S.  (Okla.  Cr.), 
132  P.  693. 

724-1  Mossman  v.  Ft.  Collins,  40 
Colo.  270,  90  P.  605;  Wilder  i;.  S.,  3  Ga. 
Anp.  443,  60  S.  E.  112;  Arenz  v.  C,  31 
Kv.  L.  E.  321,  102  S.  W.  238;  Mosher 
r.  S.,  62  Tex.  Cr.  42,  136  S.  W.  467. 
Bawdj''  house  and  house  of  ill  fame  are 
svnonvmous.  Patterson  v.  S.  (Okla. 
Cr.),  132  P.  693. 

Unlawfully  selling  liquors  is  not,  by  it- 
self, the  keeping  of  a  disorderly  house. 
S.  f,  Goff,  74  N.  J.  L.  247,  65  A.  854. 
A  place  where  practices  contrary  to 
statute  are  habitually  carried  on  is  a 
disorderly  house,  regardless  of  whether 
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they  contain  an  element  of  criminality 
or  of  moral  turpitude.  S,  v.  Martin, 
77  N.  J.  L.  65.2,  73  A.  548. 
Place  maintained  for  taking  usurious 
interest,  a  disorderly  bouse.  S..  v. 
Diamant,  73  X.  J.  L.  131,  62  A.  286. 
Lack  of  disturtance  of  neighbors,  no 
defense.  S.  v.  Porter,  130  la.  690,  107 
N.  W.  923  (keei^ing  for  gain  not  neces- 
sary); Walker  v.  C,  117  Ky.  727,  79 
S.  W.  191;  S.  v.  Ireton,  89  Minn.  340, 
94  N.  W.  1078.  See  also  Walt  v.  P.,  46 
Colo.  136,  104  P.  89. 
725-2  Coleman  r.  S.,  5  Ga.  App.  766, 
64  8.  E.  828;  S.  v.  Gill,  150  la.  210,  129 
N.  W.  821;  P.  f.  Pasquale,  206  X.  Y. 
59S,  100  N.  E.  413;  Hogue  v.  S.  (Tex. 
Cr.),  l'"l  S.  W.  S05. 
Insufficient  evidence. — P.  r.  Drum,  127 
App.  Div.  241,  110  N.  Y.  S.  1096. 
726-3  Ramsey  v.  Smith,  138  Ala. 
333,  35  S.  325;  Lismore  i:  S.,  94  Ark. 
207,  126  S.  W.  853  (insunicient  to  con- 
vict); S.  V.  Anderson,  82  Conn.  Ill,  72 
A.  648  (such  evidence  may  establish  a 
prima  facie  case,  but  is  of  no  value  if 
the  reputation  is  unfounded  in  fact) ; 
Jones  V.  S.  (Ga.  App.),  82  S.  E.  470; 
Ward  V.  S.  (Ga.  App.\  80  S.  E.  295; 
Coleman  V.  S.,  5  Ga.  App.  766,  64  S.  E. 
828;  Jones  r.  S.,  2  Ga.  App.  433,  58 
S.  E.  559;  Mimbs  v.  S.,  2  Ga.  App.  387, 
58  S.  E.  499;  S.  v.  Burns,  145  la.  588, 
124  N.  W.  600  (in  a  prosecution  for  re- 
sorting to,  occupying  and  resorting  to 
a  house  of  ill  fame) ;  S.  v.  Shaw,  125 
la.  422,  101  N.  W.  109;  S.  r.  Steen,  125 
la.  307,  101  N.  W.  96;  King  v.  C,  154 
Kv.  829,  159  S.  W.  593;  S.  r.  Hoelcher, 
163  Mo.  App.  352,  143  S.  W.  850;  Tv. 
V.  Men  rath,  16  N.  ]M.  202.  114  P.  364; 
S.  r.  Harris,  14  N.  D.  501,  105  N.  W. 
621;  S.  V.  Thomas,  56  Or.  170.  108  P. 
135;  C.  V.  Murr,  7  Pa.  Super.  391;  C.  v. 
Sarvos,  17  Pa.  Super.  407;  C.  r.  Bun- 
nell, 20  Pa.  Super.  51;  Jones  r.  S.  (Tex. 
Cr.),  162  S.  W.  1142;  Golden  v.  S.  (Tex. 
Cr.),  160  S.  W.  957;  Johnson  r.  S.  (Tex. 
Or.),  1.^3  S.  W.  875;  Tac.-hini  r.  S.  (Tex. 
Cr.),  126  S.  W.  1139;  Owens  r.  S.,  .53 
Tex.  Ct.  1.  108  S.  W.  379;  Wimberlv 
V.  S.,  53  Tex.  Cr.  U,  108  S.  W.  384; 
Gordon  v.  S.,  60  Tex.  Cr.  570,  133  S. 
W.  255. 

Reputation  alone  is  not  su  flic  lent.  Put- 
man  r.  S.  (Okla.  Cr.).  132  P.  916,  46 
L.  K.  A.  (N.  S.)  593,  cit.  and  quot. 
Encyclopaedia  of  Evidence. 


The  statutory  offense  is  not  keeping  a 
house  reputed  to  be  a  bawdy  house,  but 
one  which  is  so  in  fact;  the  gist  being 
keeping  the  house  irrespective  of  its 
fame.  Patterson  t:  S.  (Okla.  Cr.),  132 
P.  963. 

By  statute  such  evidence  is  made  com- 
petent.— P.  V.  Pasquale,  206  N.  Y.  598, 
100  X.  E.  413. 

Reputation  may  be  proved  by  witnesses 
cotrnizant  of  the  fa<t  (Hitchings  v.  S. 
(Tex.  Cr.),  143  S.  W:  1164);  but  is 
not  suflicient  to  convict.  Watson  v. 
S.,  10  Ga.  App.  794,  74  S.  E.  89. 

Common  fame  not  sufficient  proof  of 
character  of  house.  Botts  v.  U.  S.,  155 
Fed.  50,  83  C.  C.  A.  646;  Hall  r.  U.  S., 
155  Fed.  52,  84  C.  C.  A.  215;  McCon- 
nell  r.  S.,  2  Ga.  App.  445,  58  S.  E.  546; 
Jones  V.  S.,  2  Ga.  App.  443,  58  S.  E. 
559.  But  admissible  to  prove  owner- 
ship iinder  statute  expressing  that 
"common  fame"  is  admissible  to  show 
reputation  of  house.  S.  v.  McGinnis, 
56  Or.  163,  108  P.  132. 

Reputation  prior  to  time  pleaded  ad- 
missible if  connected  with  time  laid. 
P.  r.  Wheeler,  142  Mich.  212,  105  X.  W. 
607;  Frazier  v.  S.,  47  Tex.  Cr.  24,  81 
S.  W.  532. 

Statute  allowing  proof  of  teputation 
constitutional.  S.  v.  Wilson,  124  la. 
264,  99  X.  W.  1060.  Ts  not  exclusive 
of  other  modes  of  proof.  S.  r.  0am- 
bron,  20  S.  D.  282,  105  N.  W.  241. 

727-4  Ward  r.  S.  (Ga.  App.),  SO  S. 
E.  295;  Coleman  r.  S.,  5  Ga.  App.  766, 
64  S.  E.  828;  McConnell  r.  S.,  2  Ga. 
App.  445,  58  S.  E.  546;  Winslow  r.  S., 
5  Tnd.  App.  306,  32  X.  E.  98;  S.  v. 
Burns,  145  Ta.  588,  124  X.  W.  600,  cit. 
the  text;  Walker  r.  C,  117  Kv.  727.  79 
S.  W.  191;  S.  r.  Keithlev,  142"Mo.  App. 
417,  127  S.  W.  406:  S.  v.  Price,  115  Mo. 
App.  656,  92  S.  W.  174;  S.  r.  Kelly, 
76  X.  J.  L.  576,  70  A.  342  (conversa- 
tions in  absence  of  proprietor  and  repu- 
tation of  women  who  visited  house); 
P.  r.  Pasquale,  206  X.  Y.  598,  100  X. 
E.  413;  P.  r.  Jones,  129  App.  Div.  772, 
113  X^  Y.  S.  1097  (thoutrh  after  date 
pleaded);  C.  v.  Murr,  5  Pa.  Super.  391; 
C.  r.  Sarves.  17  Pa.  Super.  407;  C.  r. 
Bunnell.  20  Pa.  Super.  51;  C.  r.  Brink, 
49  Pa.  Super.  620;  S.  r.  Cambron,  20 
S.  D.  282.  105  X.  W.  241;  Smith  r.  S. 
(Tex.  Cr.).  162  S.  W.  835;  Kev  r.  S. 
(Tex.  Cr.),  160  S.  W.  354;  Hickman  v. 
S.,  59  Tex.  Cr.  88,  126  S.  Wl  1149;  Stone 
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V.  S.,  47  Tex.  Cr.  575,  85  S.  W.  808; 
Wimberly  v.  S.,  53  Tex.  Cr.  11,  108  S. 
W.  384;  Wilson  r.  S.,  61  Tex.  Cr.  628, 
136  S.  W.  447. 

Evidence  that  previous  to  time  when 
prosecutrix  was  taken  to  house  it  had 
not  been  used  as  a  disorderly  house  is 
relevant  in  a  trial  for  pandering.  Boyle 
r.  S.  (Ark.),  161  S.  W.  1049. 
Evidence  that  defendant  admitted  she 
ran  the  house  and  had  five  girls  and 
the  reputation  of  the  girls  and  the 
house  was  bad  was  sufficient  to  sus- 
tain a  conviction.  City  of  Columbia 
r.  Stout  (Mo.  App.),  167  S.  W.  1153. 
Conduct  and  conversation  not  in  pres- 
ence of  accused  is  inadmissible.  P.  V. 
Newbold,  260  111.  196,  103  N.  E.  69. 
That  policeman  arrested  twelve  prosti- 
tutes in  the  house  and  they  all  pleaded 
guilty  is  admissible.  Dimitri  v.  S.  (Tex. 
Cr.),  155  S.  W.  535. 

Lewd  character  of  defendant's  daugh- 
ter who  lived  in  the  house  admissible. 
Jones  r.  S.  (Okla.  Cr.),  133  P.  1134. 
"Evidence  to  establish  the  character 
of  a  bawdy  house  must  in  most 
cases  be  inferential  from  the  nature 
of  the  case.  State  v.  Dudley,  56  Mo. 
App.  450.  Evidence  that  the  inmates 
of  the  house  were  prostitutes  strongly 
conduces  to  show  that  it  was  a  bawdy 
house.  State  v.  Barnard,  64  Mo.  260; 
State  V.  Horn,  83  Mo.  App.  47;  State 
V.  Price,  115  Mo.  App.  656,  92  S.  W,. 
174.  And  with  evidence  of  slight  ad- 
ditional circumstances  it  will  be  suffi- 
cient to  sustain  a  conviction.  State  v. 
Horn,  83  Mo.  App.  47;  Eamey  v.  State, 
39  Tex.  Cr.  R.  200,  45  S.  W.  489."  S. 
V.  Hoelcher,  163  Mo.  App.  352,  143  S. 
W.  850. 

Circumstantial  evidence  may  establish 
the  character  of  house.  Botts  v.  U.  S., 
155  Fed.  50,  83  C.  C.  A.  646;  S.  v.  Por- 
ter, 130  la.  690,  107  N.  W.  923.  And 
see  last  preceding  paragraph. 
Sufficiency.— S.  r.  Gill,  150  la.  210,  129 
N.  W.  821;  Citv  of  Anderson  v.  Gist, 
88  S.  C.  543,  7i  S.  E.  50;  Sullivan  v. 
S.,  61  Tex.  Cr.  657,  136  S.  W.  456; 
Wilson  V.  S.,  61  Tex.  Cr.  628,  136  S.  V/. 
447;  Layton  v.  S.,  61  Tex.  Cr.  507,  135 
S.  W.  557. 

Specific  acts  not  provable.  S.  v.  Baans, 
77  N.  J.  L.  123,  71  A.  111. 
729-5  Boyle  v.  S.  (Ark.),  161  S.  W. 
1049;  Owens  v.  S.,  53  Tex.  Cr.  1,  108 
S.  W.  379.  Contra,  Mimbs  v.  S.,  2  Ga. 
App.  387,  58  S.  E.  499;  S.  r.  Price,  115 
Mo.  App.  656,  92  S.  \7.  174. 


Reputation  of  accused  is  admissible, 
but  not  opinion  as  to  character  of 
house.  P.  V.  Newbold,  260  111.  196,  103 
N.  E.  69. 

729-6  Eosencranz  v.  U.  S.,  155  Fed. 
38,  83  C.  C.  A.  634;  Jones  v.  S.,  2  Ga. 
App.  433,  58  S.  E.  559;  Mash  v.  P.,  220 
111.  86,  77  N.  E.  92;  S.  v.  Cambron,  20 
S.  D.  282,  105  N.  W.  241;  Frazer  v.  S., 
47  Tex.  Cr.  24,  81  S.  W.  532;  Stone  v. 
S.,  47  Tex.  Cr.  575,  85  S.  W.  808.  See 
Bates  r.  S.,  45  Tex.  Cr.  420,  76  S.  W. 
462;  Wimberly  v.  S.,  53  Tex.  Cr.  11, 
108  S.  W.  384. 

Where  husband  and  wife  lived  together 
on  propert}"  belonging  to  her  it  is  no 
defense  that  the  title  was  in  the  wife. 
Key  V.  S.  (Tex.  Cr.),  160  S.  W.  354. 
Harboring  prostitutes. — S.  v.  Wilson, 
121  la.  264.  99  N.  W.  1060. 
Declaration  of  conspirator. — Raymond 
V.  P.,  226  111.  433,  80  N.  E.  996. 
Admission  by  a  defendant  that  his  co- 
defendant  was  his  housekeeper  makes 
competent  latter 's  offers  to  secure 
women  for  visitors,  though  made  in  de- 
fendant's absence.  Hickman  v.  S.,  59 
Tex.  Or.  88,  126  S.  W.  1149. 
Payment  of  taxes  on  certain  fixtures 
in  building.  Sweeney  V.  S.,  59  Tex.  Cr. 
370,  128  S.  W.  390. 

730-7  S.  V.  Olds,  217  Mo.  305,  116 
S.  W.  1080;  Key  v.  S.  (Tex.  Cr.),  160 
S.  W.  354.  See  S.  v.  Emblem,  66  W. 
Va.  360,  66  S.  E.  499. 
Conversation  of  a  detective  with  two 
girls  in  the  house  which  accused  did 
not  hear,  was  inadmissible  to  prove 
accused  permitted  acts  of  character  re- 
ferred to  in  conversation  P.  v.  New- 
bold,  260  111.  196,  103  N.  E.  69. 
Evidence  of  two  men  that  they  met 
two  girls  on  the  street  and  the  latter 
told  them  to  go  to  accused 's  house 
and  engage  rooms  for  Mary  and  Ethel; 
that  they  did  so  and  that  accused  took 
them  to  the  rooms  and  later  the  girls 
came  there,  is  admissible  as  part  of  the 
res  gestae.  Hearne  i>.  S.  (Tex.  Cr.), 
165  S.  W.  596. 

That  a  prostitute  plied  her  vocation 
in  the  house  and  paid  $1.50  rent  a 
day  is  competent  in  a  prosecution  for 
knowingly  permitting  property  to  be 
used  as  a  house  of  prostitution.  Cly- 
man  r.  S.  (Tex.  Cr.),  155  S.  W.  231. 
Arrest  and  conviction  of  a  person  for 
frequenting  defendant's  house  is  ad- 
missible as  showing  his  knowledge  of 
the  character  of  the  inmates.  Jones 
V.  S.   (Okla.  Cr.),  133  P.  1134. 
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Proof  of  actual  knowledge  essential 
to  convii'tion.  S.  V.  Mausert  (N.  J.), 
89  A.  1011. 

"Where  the  evidence  not  only  tends  to 
show  the  lewd  character  of  the  women 
who  visited  and  stayed  at  the  house 
boat  and  the  frequent  visits  of  men, 
but  that  the  defendant  had  avowed 
to  the  marshal  her  purpose  to  run  the 
place  as  a  bawdy  house  and  later  prac- 
tically confessed  to  the  police  officer 
that  she  was  doing  so  and  asserted  she 
would  continue  to  do  so,  this  was  held 
sufficient  to  establish  not  only  the  char- 
acter of  the  house  as  a  bawdy  house, 
but  that  she  was  the  keeper  of  it. 
S.  V.  Iloelcher,  163  Mo.  App.  352,  143 
S.  W.  850. 

Reputation  of  house. — S.  v.  Ilomaki,  40 
Wash.  629,  82  P.  873. 
730-8  S.  V.  Steen,  125  la.  307,  101 
N.  W.  96;  Jones  v.  S.  (Okla.  Cr.),  133 
P.  1134;  S.  V.  Emblem,  56  W.  Va.  678, 
49  S.  E.  554. 

730-9  Meadows  v.  C,  31  Ky.  L.  R. 
1159,  104  S.  W.  954;  P.  v.  Jones,  191 
X.  Y.  291,  84  N.  E.  61.  See  Majors 
r.  P.,  38  Colo.  437,  88  P.  636;  P.  v. 
Jones,  129  App.  Div.  772,  113  N.  Y.  S. 
1097  (similar  crimes  in  same  house 
may  be  shown). 

Transcripts  of  record  of  municipal 
court  showing  five  men  and  women 
wore  convicted  of  patronizing  a  dis- 
orderly house  of  defendant  is  incom- 
petent, as  it  was  a  proceeding  under 
city  ordinance  and  different  from  the 
present  proceeding  under  the  revised 
statutes.  P.  V.  New^bold,  260  111.  196, 
103  N.  E.  69. 

Leasing    house    for    immoral    purpose. 

f"ontrnct  for  sale  of  priMnisos  Irasod 
as  a  hous<»  of  ill-fame  may  be  shown 
by  parol  circumstances  to  be  a  sham. 
S.  V.  Emblem,  56  W.  Va.  678,  49  S.  E. 
554. 


DISTURBINa    OF    PUBLIC    ASSEM- 
BLAGES 

See  the  title  "Disturbing  Public  As- 
sembly" in  7  Standard  Proc,  for  a 
treatment  of  the  following  matters: 
Former  .ieojtardy;  misjoinder  of  defend- 
ants; indictment,  information  and  com- 
plaint; variance;  questions  for  jury; 
instructions. 

731  Whether  a  congregation  of  per- 
sons constitutes  a  religious  meeting  is 


a  question  of  fact.  Cline  v.  S.  (Okla. 
Cr.),  130  P.  510. 

731-1  Disturbance  of  school.  See  S. 
V.  Packenham,  40  Wash.  403,  82  P. 
597. 

732-5  Tavlor  v.  S.,  1  Ga.  App.  539, 
57  S.  E.  1049;  S.  V.  Dahlstrom,  90  Minn. 
72,  95  N.  W.  580. 

733-6  Stafford  r.  S.,  154  Ala.  71,  45 
S.  673;  S.  V.  Jones,  77  S.  C.  385,  58 
S.  E.  8. 

733-8  Continuance  of  riotous  acts 
after  dispersal  of  congregation  may  be 
shown.  S.  V.  Jones,  77  S.  C.  385,  58 
S.  E.  8. 

Declaration  by  participant,  competent. 
S.   r.  Jones,  supra. 

733-9  Th.at  v/itness  ceased  to  attend 
Sunday  school  because  of  acts  of  de- 
fendant   is    admissible.      Deskin    v.    S., 

49  Tex.  Cr.  43<),  93  S.  W.  742. 
733-10     See  Shirley  v.  S.,  1  Ga.  App. 
143,   57    S.   E.    912;    Cummings    V.   S.,   8 
Ga.    App.    524,    69    S.    E.    918. 
Intoxication. — Ilarrell  v.  S.,  9  Ga.  App. 
624,  71    S.  E.   1030. 

734-11     Folds  V.  S.,  123  Ga.  167,  51 

S.    E.    305;    Tanner    v.   S.,    126    Ga.    77, 

54  S.  E.  914;   Tavlor  v.  S.,  1  Ga.  App. 

539,  57  S.  E.  1049. 

734-12     Stafford    v.    S.,    154   Ala.   71, 

45   S.   673;    Clark   v.   S.    (Tex.   Cr.),   78 

S.  W.  1078. 

734-13     See  Dennv  r.  S.,  52  Tex.  Cr. 

158,  105  S.  W.  798.' 

734-15     Christmas  celebration   comes 

within    the   statutory    protection    given 

to    religious    meetings.      Stafford    r.    S., 

154  Ala.  71,  45  S.  673. 

735-18     Folds   v.  S.,  123  Ga.  167,  51 

S.  E.  305. 

735-19     Tanner  v.  S.,  126  Ga.  77,  54 

S.  E.  914.     Comp.  C.  r.  Underkoffer,  11 

Pa.  C.  C  589. 

735-20*  Stafford   r.   S.,    154   Ala.   71, 

45    S.    673;    Brown    v.    S.    (Ga.    App.), 

50  S.  E.  26. 

737-22  Presence  of  people  at  a  pri- 
vate residence  upon  invitation  may  be 
shown  by  one  charged  with  swearing 
in  public  place.  Austin  r.  S.,  57  Tex. 
Cr.  623.  124  S.  W.  636,  639. 
737-24  S.  r.  Dahlstrom,  90  Minn.  72, 
9."   X.  W.  ."SO. 

737-26  Dismissal  of  religious  assem- 
bly may  be  shown  though  those  pres- 
ent were  still  in  building.  S.  t\ 
Leonard,  141  Mo.  App.  416,  125  S.  W. 
234. 


6S7 


Vol  4 


DIVORCE 


DIVORCE 

Effect  of  statulory  j^  resumption  of 
death,  767-9. 

See  7  Standard  Proc,  title  "Divorce," 
for  a  treatment  of  the  following  mat- 
ters: Nature  of  remedy;  jurisdiction; 
venue;  parties;  interlocutory  proceed' 
ings;  process;  pleadings;  variances; 
trials;  dismissal  and  discontinuiance; 
decree;  abatement  and  revival;  appeal 
and  error;  alimony,  counsel  fees  and 
suit  money;  disposition  of  property. 
744-1  Bancroft  v.  Bancroft  (Del.), 
85  A.  561;  P.  v.  Case,  241  III.  279,  89 
N.  E.  638.  See  Peretti  f.  Peretti,  165 
Cal.  717,  134  P.  322. 
The  court  may  elicit  evidence  tending 
to  defeat  the  divorce,  although  no  an- 
swer has  been  made,  and  may  require 
plaintiff  to  subpoena  defendant.  Gren- 
zeback  r.  Grenzeback,  118  Mo.  App. 
280,  94   S.   W.   567. 

744-2  The  general  rules  relating  to 
the  introduction  of  e\ilenee  and  the 
weight  to  be  given  it  govern  divorce 
suits.  Reed  v.  Reed,  101  Mo.  App. 
176,  70  S.  E.  505. 

744-3  Balswic  v.  Balswic,  179  111. 
App.  118;  Gruner  v.  Gruner  (Mo.  App.), 
165  S.  W.  865;  Rogers  v.  Eocers,  81 
N.  J.  Eq.  311,  88  A.  370;  Luper  v. 
Luper  (Or.),  96  P.  1099.  See  Roth  v. 
Roth,  90  App.  Div.  87,  85  N.  Y.  S.  640; 
Taft  V.  Taft,  80  Vt.  256,  67  A.  703 
(w-eighing  presumption  of  innocence  in 
favor  of  accused). 

Same  degree  of  proof  required  in  di- 
vorce from  bed  and  board  as  in  abso- 
lute divorce.  Macomber  v.  Macomber, 
35  R.  I.  372,  87  A.  170. 
Impotency. — Burden  of  proof  upon  party 
aKsiM'tiiig.  Kinkaid  r.  Kinkaid,  256 
111.  548,  100  N.  E.  217;  Tierney  v.  Tier- 
ney,  169  Mich.  600,  135  N.  W.  654 
(burden  not  sustained). 
745-4  Williams  v.  AVilliams,  136  Kv. 
71,  123  S.  W.  337;  Case  v.  Case,  159 
Mich.  491,  122  N.  W.  538;  Longbotham 
V.  Longbotham,  119  Minn.  139,  137  N. 
W.  387;  Sarson  V.  Sarson.  74  N.  J.  Eq. 
564,  70  A.  663;  Post  v.  Post,  71  Misc. 
44,  129  N.  Y.  S.  754;  Rindlaub  V.  Rind- 
laub,  19  N.  D.  352,  125  N.  W.  479; 
Russell  V.  Russell,  37  Pa.  Super.  348 
(must  be  strong  and  convincing  in  ab- 
sence of  proof  of  bodilv  harm) ;  Fitz- 
gerald V.  Fitzgerald  (Tex.  Civ.),  168  S. 
W.  452;  Ingle  v.  Ingle  (Tex.),  131  S. 
W.  241;  Holm  v.  Holm  (Utah),  139  P. 
937;  Dawkins  v.  Dawkins  (W.  Va.),  79 


S.   E.   822.     See   Tillis   r.   Tillis,  55   W. 
Va.  198,  46  S.   E.  926. 
"Full   and   satisfactory"    evidence    re- 
quired.     Bingham    v.    Bingham     (Tex. 
Civ.),   149   S.   W.   214. 
Evidence  sufficient. — Delsa  v.  Ravmond, 
12G  La.  126,  52  S.  240;  Giusto  v.  Giusto, 
SO  N.  J.  Eq.  3.15,  84  A.  617. 
If   answer   sworn   to   there   can   be   no 
divorce   unless   it   is    overcome   by    two 
witnesses,   or  b.v   one   witness   and   cor- 
roborating circumstances.  Ford  v.  Ford, 
63  Fla.  422,  58  S.  131. 
746-7     Admissions  of  wife's  adultery 
cannot  be  excluded  merely  because  thoy 
tend    to    establish    the    child's    illegiti- 
macy.     Bancroft    v.    Bancroft    (Del.), 
85  A.  561. 

746-8  Bailey  i\  S.,  105  Ark.  228,  150 
S.  W.  1030;  Shelton  V.  Shelton,  102 
Ark.  54,  143  S.  W.  110. 
747-10  Hayes  f.  Hayes,  144  Cal.  625, 
78  P.  19;  Bancroft  r.  Bancroft  (Del.), 
85  A.  561 ;  Michalowicz  r.  Michalowicz, 
25  App.  Cas.  (D.  C.)  484;  Mav  v.  May, 
71  Kan.  317,  80  P.  567;  Graves  v. 
Graves,  88  Miss.  677,  41  S.  384. 
747-11  Hooper  r.  Hooper  (N.  C), 
81  S.  E.  933.  See  Schlater  v.  Le  Blanc, 
121  La.  919,  46  S.  921. 
Admissions. — Under  statute  providing 
that  the  "cause  shall  be  heard  inde- 
jjendently  of  the  admissions  of  either 
party  in  the  pleadings  or  otherwise," 
admissions  are  inadmissible.  Trough  r. 
Trough,  59  W.  Va.  464,  53  S.  E.  630. 
See  also  Hampton  v.  Hampton,  87  Va. 
148,  12  S.  E.  340. 

But  see  contra,  Michalowicz  v.  Mich- 
alowicz, 25  App.  Cas.  (D.  C.)  484.  And 
see  Bancroft  v.  Bancroft  (Del.),  85  A. 
561.  Such  evidence  is  competent  to 
defeat  a  divorce.  Cralle  v.  Cralle,  79 
Va.  182;  Tillis  v.  Tillis,  55  W(.  Va.  19S, 
46  S.  E.  926. 

747-12  Kientz  v.  Kientz,  104  Ark. 
381,  149  S.  W.  86,  cit.  Eie  v.  Rie,  34 
Ark.  37;  Kurtz  v.  Kurtz,  38  Ark.  119; 
Brown  V.  Brown,  38  Ark.  324;  Scarbor- 
ough r.  Scarborough,  54  Ark.  20,  14  S. 
W.  1098;  Hayes  r.  Hayes,  144  Cal.  625, 
78  P.  19;  Michalowicz  f.  Michalowicz, 
25  App.  Cas.  (D.  C.)  484;  May  v.  May, 
71  Kan.  317,  80  P.  567;  Rosencrance  v. 
Rosencrance,  127  Mich.  322,  86  N.  W. 
800;  Earl  v.  Earl,  81  N.  .T.  Eq.  444,  86 
A.  940;  Timmann  r.  Timmann,  142  N. 
Y.  S.  298;  Diederichs  r.  Diederichs.  44 
Misc.  591,  90  N.  Y.  S.  131.  See  De 
LaRama  r.  De  LaRama,  201  IT.  S  303: 
Clark  V.  Clark,  86  Minn.  249,  90  N.  W. 
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.?nO;  Foinber^  v.  Foinbcrp,  70  X.  J. 
Ivj.    IJn,   (52   A.  r,fi2. 

748-14  A  party  is  l)Ounil  by  liis  a<l- 
riiispion  in  the  [ileailin^s  in  divorce 
suits  as  in  other  actions.  Docnie  v. 
Duonie,  9G  App.  Div.  2S4,  89  X.  Y.  S. 
215  (resilience);  Kappner  r.  Kappuer, 
?.-   Pa.  C.  C.  199. 

710-17  MoGee  r.  MoGee,  161  Mo. 
App.  40,  143  S.  W.  77;  ^filler  r.  Miller, 
s9  Neb.  239,  131  X.  W.  203;  Dickinson 
r.  Dickinson  (Tex.  Civ.),  138  S.  W. 
L'O.'n  See  Demon  r.  Bernou,  15  Cal. 
At.p.  341,  114  P.  1000;  Pcr<ival  v.  Per- 
ci'val,  lOG  App.  Div.  Ill,  94  X.  Y.  S. 
!t09;  Heath  r.  Heath,  44  Pa.  Super.  118. 
Sec  Miller  r.  Miller,  07  Or.  359,  136  P. 
15. 

749-18  Emcns  r.  Kmens,  46  Ind. 
App.  22.  91  X.  ?:.  747.  See  infra,  794-37. 
liiiil  Adams  r.  .Vdanis  (Gan.),  11  West  L. 
K'^p.  35S;  Wiinans  r.  Winans,  205  .Mass. 
3S8,  91  X.  E.  394;  Heer  r.  Hcer,  72  X. 
.r.  Eq.  617,  65  A.  1013;  Lyon  r.  Lvon, 
no  Pa.  C.  C.  342;  Austin  v.  Austin,  4 
Pa.  C.  C.  368.  Rut  see  Clopton  v. 
•  "loptnn,  11  X.  D.  212.  91  X'.  W.  46. 
Pialntitf's  evidence. — Williams  r.  Wil- 
ll:uii>i,  7S  X.  .1.  Iv|.  13,  78  A.  693. 
Resident  freeholders. — West  v.  West.  38 
In.l.  App.  (i5!t.  78  X.  E.  987;  Rosniakow- 
ski  r.  RosniakovAski.  34  Ind.  Ai)p.  128. 
72  X.  E.  485;  Cummins  r.  Cummins,  80 
Ind.  App.  671.  66  X.  E.  915. 
Proof  cannot  be  waived. — Gamblin  »-. 
Gamblin,  52  Tex.  Civ.  479,  114  S.  W. 
10^. 

Proof  by  two  witnesses  must  be  made 
if  statute  so  directs.  Hlauser  r.  Dlau- 
ser.  n  Ind.  App.  117,  87  X.  E.  152. 
7.'»(M9  Caslev  r.  Mitchell,  121  Ta. 
96,  96  X.  W.  725;  Dietrich  r.  Dietrich. 
128  App.  Div.  564.  112  X.  Y.  S.  96*<; 
Johannesen  r.  .Tohannesen,  70  Misc.  361, 
128   X.    Y.   S.    892. 

^T>^).^2^^  Houlton  r.  McGuirk.  122  La: 
35;i.  17  S.  681;  Gruner  r.  Gruner  (Mo. 
App.\  1('.5  S.  W.  sn5. 
Testimony  of  one  witness  suflleicnt. 
Ovorinp  V.  Proven.sal,  117  La.  653.  42 
S.  211. 

7RO-21  PlaintifT's  testimony  suf- 
ficient where  allefration  of  marriajie  is 
ndniitted.  Statute  requirinp  corrobor- 
ation does  not  applv  in  such  case.  Clop 
ton  r.  Clopton.  11  X.  D.  212.  91  X.  W. 
46. 

751-23     See   Wilkerson    r.   Wilkerson. 
^   <  ril.   .\pp.  204.  84   P.   784. 
7»'>l-24     Stackhouse  r.  Stackhouse.  88 
Neb.  184,  129  N.  W.  257. 


751-23  Kientz  r.  Kicntz,  104  Ark. 
3S1,  149  S.  W.  86,  where  the  evidence 
could  not  be  said  to  show  more  than 
indiscretion.  And  see  Warfield  r.  War- 
field,  97  Ark.  125,  133  S.  W .  606. 
751-26  See  P.  r.  Teal,  196  X.  Y.  37S, 
89   X.   E.  1086. 

751-27     Buswell    r.   Buswell,    146    la. 

52,    12  (   X.   W.   770. 

Commission  of  act  between  dates 
fdcridi'd  with  same  i)erson  may  be 
shown  to  exjilain  j'revious  relations  of 
the  i>arties.  Kiiinev  r.  Kinnev,  149  X. 
C.  321.  63  S.  E.  97". 
752-30  Krous  r.  Krous,  41  App.  Gas. 
(D.  C.)  200;  Baker  r.  Baker.  136  Kv. 
617,  124  S.  W,.  866;  Mathews  r.  Guil- 
laune,  130  La.  459,  58  S.  149;  Clark  r. 
Clark,  78  X.  J.  Eq.  304,  81  A.  1126; 
Mover  r.  Mover.  78  N.  J.  Eq.  588,  81 
A.  nil;  McNeir  f.  McNeir,  129  X.  Y. 
S.  4^1. 

Evidence  held  insufficient. — Bottom  r. 
Bottom.  M:;  Kv.  (ifSC.  137  S.  W.  19<<; 
Woltr  r.  Woin.  128  La.  724.  55  S.  333. 
Rape  committed  by  a  husband  is  adul- 
tery on  his  part.  Johnson  r.  .lohuson, 
78  "N.  J.  Eq.  507,  80  A.  119. 
"In  a  proceeding  of  this  character  it 
certainly  would  not  be  expoi  ted  that 
the  parties  at  fault  would  adu\it  their 
fjuilt.  but,  on  the  contrary,  it  is  to  be 
expected  that  they  both  would  deny 
the  allejration,  however  true  it  mipht 
be.  It  must,  therefore,  be  apparent 
that,  if  a  prima  facie  case  is  made, 
something  more  than  the  mere  denials 
of  the  guilty  parties  will  be  neoiled 
to  meet  the  bunlen."  Mover  r.  Mover, 
78  X.  J.  Eq.  588,  81  A.  1111. 
752-31  ITeATTian  r.  TTeyman,  210  111. 
524,  71  X.  E.  591  ;  Lorensoi\  r.  Loren- 
son.  155  Til.  App.  35;  Baker  r.  Baker, 
136  Kv.  617.  124  S.  W.  866;  Davidson 
f.  Davidson.  134  App.  Div.  95<5.  119  X, 
Y.  S.  141;  McCune  r.  McCune.  31  Pa. 
Super.  248;  Taft  r.  Tnft.  SO  Vt.  256, 
67  A.  703;  Huff  r.  Huff  (W.  Va.\  80 
S.  E.  846.  See  Jones  r.  Jones.  124 
Til.  App.  201;  Waer  r.  Waer  (X.  J.), 
.00  A.  1039.  And  see  the  title  "Cir- 
cunis-tantial  Evidence." 
752-32  Taft  r.  Taft.  supra;  Axtell 
r.  Axt.dl.  119  X.  Y.  S.  644. 
752-33  See  T?oth  r.  Roth,  90  App. 
Div.  <7,  85  X.  Y.  S.  640. 
753-34     Keville  r.  Tvcville.  106  X.  Y. 

s.  n!>3. 

754-36     See  Leo  r.  Lee,  77  X.  J.  Eq. 
91,  75  A.  562. 
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754-37  See  Heymau  v.  Ileymau,  210 
111.  524,  71  N.  E.  591;  Zumbiel  v.  Zum- 
biel,  24  Ky.  L.  R.  590,  C9  S.  W.  70S; 
Hutchinson  v.  Hutchinson,  53  Misc.  438, 
104  N.  Y.  S.  1074;  Taft  v.  Taft,  SO  Vt. 
25G,  G7  A.  703. 

754-38  Lenpoia  v.  Lenpold  (la.),  146 
N.  W.  55.  See  Easch  v.  Rasch,  105  Md. 
503     GO   A    499 

755-41  Hallf.  Hall,  43  Or.  619,  75 
P.  141. 

Evidence  of  adultery,  procured  by  sub- 
terfuge, is  admissible.  Plyman  V.  Hy- 
man,  139  N.  Y.  S.  65. 
755-43  Kappner  v,  Kappner,  35  Pa. 
C.  C.  199,  silence  or  vague  remark  in- 
sufficient as  admission. 
755-43  Lenpold  i:  Lenpold  (la.),  146 
N.  W.  55;  Kohlenberg  v.  Kohlenberg 
(N.  J.  Eq.),  74  A.  432. 
756-44  Since  filing  bill  (Spurlock  v. 
Spurlock,  SO  Ark.  37,  96  S.  W.  753),  if 
not  far  removed  from  the  time  alleged. 
Axtell  V.  Axtell,  119  N.  Y.  S.  644. 
756-45  Axtell  v.  Axtell,  119  N'.  Y. 
S.  644.  But  see  Hutchinson  v.  Hutch- 
inson, 53  Misc.  438,  104  N.  Y.  S.  107J ; 
Gust  V.  Gust,  70  Wash.  695,  127  P.  292. 
756-46  Farrow  v.  Farrow,  70  IST.  J. 
Eq.  777,  60  A.  1103  (opportunity  with- 
out proof  of  inclination  is  insufficient) ; 
Farrier,  r.  Farrier  (N.  J.),  58  A.  1079 
(Same);  Graham  v.  Graham,  157  App. 
Div.  52,  141  N.  Y.  S.  766;  Lunham  r. 
Lunham,  133  App.  Div.  215,  117  N.  Y. 
S.  396. 

756-47     Kerr  v.  Kerr,  134  App.  Div. 
141,  118  N.  Y.  S.  801. 
757-53     See   Brown   v.   Brown,   62    N. 
J.   Eq.   29,   49   A.   5S9. 
757-54     Houlton  v.  McGuirk,  122  La. 
359,  57   S.   681. 

758-59  Eector  V.  Eector,  78  N.  J. 
Eq.  386,   79  A.  295. 

759-67  Houlton  r.  McGuirk,  122  La. 
359,  47  S.  681;  Eoth  v.  Eoth,  90  App. 
Div.  87,  8'5  N.  Y.  S.  640;  Taft  v.  Taft, 
80  Vt.  256,  67  A.  703. 
759-68  Earl  v.  Earl,  81  N.  J.  Eq. 
444,  86  A.  940.  See  Eosenberger  v.  Eo- 
senberger,  150  Ky.  803,  150  S.  W.  1023. 
Erratum. — This  note  number  is  placed 
before  the  wrong  subject-matter  in  the 
original  notes.  It  should  be  inserted 
before  the  ease  of  Carter  f.  Carter  in 
the  reading  note  headed  ''Contrary  Ex- 
])ressions. " 

760-69  Yates  V.  Yates  (N.  Y.),  105 
N.  E.  195. 

760-70  Poe  v.  Poe,  93  Ark.  426,  124 
S.  W.  1029. 


The  character  of  the  defendant  is  not 

in  issue  because  he  is  charged  with 
adultery,  and  evidence  thereof  is  inad- 
niissible.  .Van  Horn  V.  Van  Horn,  5 
Oal.  App.  719,  91  P.  260;  Talley  v. 
Tallcy,  215  Pa.  281,  64  A.  523,  29  Pa. 
Sui)er.  535.  Comp.  infra,  788-10. 
760-73  Lorensou  v.  Lorcnson,  155 
111.  App.  35;  Wells  v.  Johnson,  122  La. 
385,  47  S.  690;  Yates  v.  Yates  (N.  Y.), 
105  N.  E.  195.  Contra,  if  nothing  more 
than  receipt  shown;  contents  must  be 
confirmed  in  some  manner  by  recipient. 
Kappner  v.  Kappner,  35  Pa.  C.  C.  199. 
To  show  impure  character  of  woman. 
Mathews  v.  Guillaune,  130  La.  459,  5S 
S.   149. 

Such  letters  must,  however,  be  proper- 
Iv  jiroved.  Donnelly  v.  Donnellv,  25 
Ky.  L.  E.  1543,  78  S.  W.  182. 
Letters  found  in  possession  of  defend- 
ant are  not  admissible  unless  shown  to 
be  part  of  a  correspondence  or  to  have 
been  sanctioned  in  some  way.  Jones 
V.  Jones,  124  111.  App.  201. 
761-74  Wells  v.  Johnson,  122  La. 
385,  47  S.  690: 

763-SO     See  Heyman  v.  Heyman,  210 
111.    524,    71    N.    E.    591. 
Proof  of  non-access  must  be  strong  and 
conclusive.     Wallace  v.  Wallace,   73  N. 
J.  Eq.  403,  67  A.  612. 
762-81      Timmann    v.    Timmann,    142 
N.    Y.    S.    298.      See    Bancroft    v.   Ban- 
croft   (Del.),    85   A.   561. 
763-83     Kerr  v.  Kerr,  134   App.  Div. 
141,    118   N.   Y.    S.    801;    Pasquarelle  v. 
Pasquarelle,   18   Pa.   Dist.   526. 
763-84     See    Wilson     v.    Wilson,     97 
Ark.  643,  134  S.  W.  963;  Baker  v.  Baker, 
195    Pa.    407,    46   A.   96. 
763-86     See  Davis  v.  Davis,  151   Cal. 
548,  91   P.   485. 

763-87     Baker  v.  Baker,  136  Ky.  617, 
124  S.  W.  866. 

763-88  Johanson  v.  Johanson,  12  Cal. 
App.  635,  108  P.  55,  evidence  of  such 
a  visit  two  months  after  suit  brought 
inadmissible  if  it  stands  alone. 
764-91  See  Matthews  v.  Matthews 
(N.  J.),  58  A.  1047. 
765-1  Morgan  v.  Morgan,  102  Ark. 
679,  143  S.  W.  584;  Craig  v.  Craig,  90 
Ark.  40,  117  S.  W.  765;  Carter  v.  Car- 
ter, 140  Ky.  228,  130  S.  W.  1102;  Taylor 
V.  Taylor,  112  Md.  666,  77  A.  133;  Don- 
ley p.  Donley,  150  Mo.  App.  660,  131  S. 
W.  356;  Bordeaux  v.  Bordeaux,  43  Mont. 
102,  115  P.  25. 

Attitude     of    plaintiff's    mother    with 
whom  plaintiff  had  domiciled  his  wife. 
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Geisinger  v.  Conners,  130  La.  922,  58 
S.  SI 5. 

763-2  Ward  v.  Ward,  7  Penne. 
(Del.)  364,  75  A.  611. 
Subsequent  conduct  showed  acquies- 
cence in  separation.  Creasey  v.  Crea- 
soy,  107  Mo.  App.  68,  151  S.  W.  219. 
Criminal  conduct  of  defendant  not  con- 
nected witli  desertion  cannot  be  shown. 
Wheeler  v.  Wheeler,  101  Md.  427,  61 
A.  216;  Von  Bernuth  v.  Von  Bernuth, 
76  X.  J.  Eq.  487,  74  A.  700. 
765-4  Craig  v.  Craig,  90. Ark.  40,  117 
S.  W.  765;  Louis  V.  Louis,  134  Mo.  App. 
506,  114  S.  W.  1150;  Luper  v.  Luper 
(Or.),  96  P.  1099;  Kelly  v.  Kelly,  51 
Pa.  Super.   603. 

Later  letters. — Bordeaux  v.  Bordeaux, 
43  :\ront.  102,  115  P.  25. 
766-6  Matthews  v.  Matthews,  112 
Md.  582,  77  A.  249;  Coojicr  v.  Cooper, 
37  Pa.  Super.  246  (presumed  to  have 
been  by  agreement) ;  Kipp  v.  Kipp,  77 
N.  J  Eq.  585,  78  A.  682. 
Evidence  insufficient. — Dawson  v. 
Thornton,  134  G'a.  470.  OS  S.  E.  73. 
Burden  on  complainant  to  establish  de- 
sertion. Johnson  r.  Johnson,  107  Ark. 
262,  154  S.  W.  503;  Hayes  r.  Hayes,  144 
Cal.  625,  78  P.  19  (persistent  refusal 
of  intercourse);  Trimmer  r.  Trimmer, 
215  111.  121,  74  X.  E.  96;  Carey  v. 
Carey,  25  Pa.  Super.  223  (for  statu- 
tory period);  Tillis  v.  Tillis,  55  W.  Va. 
198,  46  S.  E.  926;  and  that  he  was 
not  at  fault.  Adair  v.  Adair,  31  Ky. 
L.  R.  050,  104  S.  W.  305. 
When  living  in  the  same  house  the  par- 
ties are  presumptively  li\ing  as  hus- 
band and  wife,  and  it  requires  very 
clear  and  convincing  evidence  to  show 
the  contrary.  Womack  v.  Womack,  73 
Ark.  281,  83  S.  W.  937. 
766-8  Living  in  adultery  for  several 
years  after  separation  by  agreement  is 
evidence  of  husband's  intent  to  desert, 
but  not  conclusive.  Clark  v.  Clement, 
71  N.  H.  5,  51  A.  256. 
Failure  to  follow  husband  to  his  domi- 
cile is  suflicient.  Winkles  v.  Powell, 
173  Ala.  40,  55  S.  53(1. 
Evidence  held  sufficient. — Kirby  r.  Kir- 
by,  157  111.  Apji.  504;  Brokaw  r.  Bro- 
kaw,  06  Misc.  307,  123  N.  Y.  S.  17. 
767-9  Ilagman  v.  ILigman,  38  Pa. 
>Snper.  519.  See  King  v.  King,  122  La. 
582.  47  S.  909. 

Effect  of  statutory  presumption  of 
death. — A  statute  raising  ]>resumption 
of  death  from  seven  years'  absence  in 
?iny   action    in    which    death    comes    in 


question,  has  no  application  to  divorce 
suit  where  an  absconding  party  has 
been  absent  and  not  heard  from  for 
seven  years.  Spiltoir  v.  Spiltoir,  72 
N.  J.  Eq.  50,  64  A.  96,  dist.  and  dtsap. 
Burkhardt  v.  Burkhardt,  63  N.  J.  Eq. 
479,  52  A.  296. 

767-10  Burns  v.  Burns,  38  Pa.  Su- 
per. 221. 

767-12     See  Ward  v.  Ward,  7  Penne. 
(Del.)    304,   75   A.   Oil. 
Consent    implied    from    circumstances. 
Borden  v.  Borden,  105  Cal.  469,  137  P. 
27. 

Visiting  and  corresponding  with  a  hus- 
band after  knowledge  of  his  continue<l 
adultery  is  evidence  of  wife's  consent 
to  continuation  of  separation  begun  by 
agreement.  Clark  v,  Clement,  71  N.  H. 
5,  51  A.  256. 

Consent  may  be  shown  under  a  general 
denial.     Patrick    r.    Patrick,    139    Wis. 
403,  121   N.  W.  130. 
768-13     Keesey    r.    Keesev,    100    Cal. 
727,  117  P.  1054.     See  Canning  v.  Can- 
ning  (Vt.),  89  A.  1088. 
768-1-1     See  Purnell  v.  Purnell  (X.  J. 
Eq.),  70  A.  187.     See  Gruncr  r.  Gruner 
(Mo.  App.),  165  S.  W.  805. 
Sincere   offer. — The   offer   to   return,   or 
to  take  back  a  party  must  be  sincere. 
Creasev  r.    Creasev,    167    Mo.    A]>p.    OS, 
151  S.'W.  219. 

Insincere  offer  to  return. — Peretti  r. 
Peretti,  105  Cal.  717,  134  P.  322. 
Burden  is  on  wife  who  has  refused  to 
li\c  in  home  provided  to  show  that  she 
informed  husband  of  willingness  to  re- 
turn. Purnell  r.  Purnell,  supra. 
768-15  Pendency  of  a  libel  for  di- 
vorce on  same  ground  set  up  in  in- 
stant suit  is  evidentiary  only  as  to  the 
nature  of  the  abandonment.  Eastei 
r.  Easter,  75  X^.  H.  270,  73  A.  30. 
769-17  Tarrant  v.  Tarrant.  156  Mo. 
App.  725,  137  S.  W.  50;  Suvdam  r. 
Suydam.  79  X".  J.  Eq.  144.  <^il  A.  1057. 
Misconduct  by  party  abandoned  subsc 
quent  to  abandonment  is  irrelevant  on 
issue  of  justification.  Garcia  r.  Garcia, 
00  ^risc."  19'^.  Ill  X.  Y.  S.  1017. 
Evidence  insufficient. — "If  it  be  as- 
suTued  that  ordinarily  such  occurrences 
as  those  to  which  the  wife  has  tes- 
tified would  be  sufiicient  in  themselves 
to  justify  her  in  living  apart  from  her 
husband,  we  have  here  to  consider  the 
imjiortant  fact  that  the  defendant,  with 
full  knowledge  in  advance  of  the  mar- 
riage that  her  prospecti\e  husband 
would  not  give  up  hia  daughters  as  she 
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had  proposed,  and  with  thorough  ap- 
preciation of  their  sensitiveness  to  her 
presence  in  the  place  their  deceased 
mother  had  so  lately  filled,  voluntarily 
assumed  whatever  possibilities  of  dis- 
cord the  situation  offered,  and  then 
contributed  by  her  own  attitude  in  the 
home  to  the  domestic  difficulties  of 
which  she  complains.  In  view  of  these 
conditions,  we  do  not  think  that  the 
acts  of  discourtesy  to  which  she  refers 
were  sufficiently  serious  to  entitle  her 
to  demand  the  separation  of  the  father 
from  his  daughters  as  an  absolute  and 
peremptory  condition  of  the  perform- 
ance of  her  marital  obligations."  Buck- 
ner  v.  Buekner,  118  Md.^  101,  84  A.  156. 
769-18  Record  of  conviction  of  hus- 
band for  desertion  is  persuasive, 
though  not  conclusive,  evidence  in  fa- 
vor of  the  wife.  Carey  v.  Carey,  25 
Pa.  Super.  223. 

The  pendency  of  a  divorce  suit  is  an 
evidentiary  fact,  bearing  on  the  ques- 
tion whether  the  absence  complained 
of  is  such  an  abandonment  as  the  stat- 
ute makes  a  cause  for  a  divorce,  but 
it  is  not  necessarily  decisive  of  the 
ease,  and  there  is  no  presumption  that 
it  was  brought  in  good  faith.  Bedford 
t:  Eedford,  162  Mo.  App.  127,  144  S. 
W.    125. 

Record  of  a  suit  between  the  parties 
on  issue  of  adultery  is  admissible  to 
justify  abandonment  only  to  the  ex- 
tent it  contains  admissions  by  defend- 
ant. Garcia  r.  Garcia,  60  Misc.  198, 
111  N.  Y.  S.  1017. 

769-19  De  Cloedt  v.  De  Cloedt,  24 
Ida.  277,  133  P.  664;  Haver  v.  Haver, 
102  Minn.  235,  113  N.  W.  382  (quarrels 
over  complainant's  conduct  with  oth- 
ers) ;  Hauber  v.  Hauber,  170  Mo.  App. 
71,  156  S.  W.  54;  Herriford  V.  Herri- 
ford,  169  Mo.  App.  641,  155  S.  W.  855; 
Dimmitt  V.  Dimmitt,  167  Mo.  App.  94, 
150  S.  W.  1107;  Andrew  v.  Andrew, 
53  Or.  531,  99  P.  938;  Russell  v.  Ens- 
sell,  37  Pa.  Super.  348.  But  see  Smith 
V.  Smith,  119  Ga.  239,  46  S.  E.  106. 
Separation  as  a  result  of  cruelty. — Mil- 
ler V.  Miller,  89  Neh.  239,  131  N.  W. 
203. 

Whatever  directly  tends  to  show  a 
course  of  treatment  which  rendered  the 
condition  of  complainant  intolerable  is 
admissible,  and  the  whole  conduct  of 
defendant  toward  her  during  the  period 
of  alleged  mistreatment  should  be  con- 
sidered.    Schulze    V.    Sehulze,    33    Pa. 


Super.  325;  Fay  v.  Fav,  27  Pa.  Super. 
328. 

Where  crime  committed  by  defendant 
is  alleged  as  cruelty,  it  is  unnecessary 
to  prove  all  its  elements.  Galigher  p. 
Galigher,  49  Or.  155,  89  P.  146. 
Assault  made  on  wife  in  presence  of 
husband  by  his  paramour  is  irrelevant 
unless  lie  made  the  act  his  own.  Holt 
V.  Holt,  204  Mass.  25,  90  N.  E.  392. 
770-SO  Rector  v.  Rector,  78  N.  J. 
Eq.  386,  79  A.  295;  Lohmuller  V.  Loh- 
muller  (Tex.  Civ.),  135  S.  W.  751; 
Haynor  v.  Haynor,  112  Va,  123,  70  S.  E. 
531. 

770-31  Dimmitt  v.  Dimmitt,  167  Mo. 
App.  94,  150  S.  W.  1107.  See  Hauber 
V.  Hauber,  170  Mo.  App.  71,  156  S. 
W.  54.  But  see  Smith  v.  Smith,  119 
Ga.  239,  46  S.  E.  106. 
Indignities. — Sisk  v.  Sisk,  99  Ark.  94, 
136  S,  W.  987. 

770-22  Anderson  v.  Anderson,  152 
Kv.  773,  154  S.  W.  1.  See  Rosen- 
berger  v.  Rosenberger,  150  Ky.  803, 
150  S.  W.  1023.  But  see  Smith  v. 
Smith,  119  Ga.  239,  46  S.  E.  106. 
770-34  Fitzgerald  v.  Fit  z  g  e  r  a  1  d 
(Tex.  Civ.),  168  S.  W.  452.  See  Orton 
V.  Orton,  159  Mich.  236,  123  N.  W. 
1103;  Weller  v.  Weller,  154  Mo.  App. 
6,  133  S.  W.  128. 

771-26  But  see  Avery  v.  Avery,  148 
Cal.  239,  82  P.  967;  Shoup  v.  Shoup, 
106  111.  App.  167. 

772-28  Cooper  v.  Cooper,  51  Ind. 
App.  374,  99  N.  E.  782. 
772-29  Dickson  i\  Dickson,  102  Ark. 
635,  145  S.  W.  529;  McClenahan  v. 
McClenahan,  2  Boyce  (Del.)  599,  80  A. 
677;  Cureton  v.  Cureton,  132  Ga.  745, 
65  S.  E.  65;  Rowe  v.  Rowe,  84  Kan. 
696,  115  P.  553;  Tower  r.  Tower,  134 
App.  Div.  670,  119  N.  Y.  S.  506;  Augen- 
stein  V.  Augenstein,  45  Pa.  Super.  258; 
Maxwell  v.  Maxwell,  69  W.  Va.  414,  71 
S.  E.  571. 

See  Herriford  v.  Herriford,  169  Mo. 
App.  641,  155  S.  W.  855;  Ryan  v.  Ryan 
(Tex.  Civ.),  114  S.  W.  464. 
Evidence  held  sufficient. — Seeger  i". 
Seeger,  154  111.  App.  38;  Rosenberger 
r.  Rosenberger,  150  Ky.  803,  150  S.  W. 
1023;  Hull  r.  Hull,  168  Mo.  App.  220, 
153  S.  W.  531;  Anderson  v.  Anderson, 
89  Neb.  570.  131  N.  W.  907;  Gould  v. 
Gould,  63  Wash.  484,  115  P.  1041. 
Evidence  held  Insufficient, — Bailey  v. 
S..  105  Ark.  228.  150  S.  W.  1030;  Bot- 
tom V.  Bottom,  143  Ky.  666,  137  S.  Y'7. 
198;  Goodson  v.  Goodson,  89  Neb.  452' 
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131  X.  W.  972;  IIowoll  i:  Howell,  89 
Neb.  243,  131  X.  W.  216. 
Actual  violence  not  reciuisite. — Carr  v. 
Carr,  171  Ala.  GOO,  55  S.  90;  Miller  v. 
Miller,  89  Xeb.  239,  131  X.  W.  203. 
Intoxication,  indifference,  refusal  of 
money  on  several  occasions,  and  one 
or  two  instances  of  ill-feeling,  not 
enough  in  view  of  mercenary  character 
of  marriage.  Tiorney  v.  Tierney,  169 
Mich.  600,  135  X.  W.  654. 
773-30  ''The  plaintiff's  health  was 
in  no  wise  impaired  by  any  mental 
suffering  she  may  have  endured  from 
this  alleged  misconduct  of  the  defend- 
ant, and  her  condition  was  not  thereby 
rendered  unbearable.  Her  testimony 
shows  that  his  curses  and  profanity 
rendered  her  unhappy,  but  it  does  not 
show  that  this  made  living  with  him 
intolerable.  On  the  contrary,  she  tes- 
tified that  he  often  apologized  for  his 
cursing  and  misconduct  and  begged  her 
forgiveness.  She  continued  to  live 
with  him  without  anv  complaint." 
Kientz  v.  Kientz,  104  Ark.  381,  149  S. 
W.   86. 

773-31  MacDonald  v.  MacDonald, 
155  Cal.  665,  102  P.  927.  See  Harri- 
son V.  Harrison,  115  La.  817,  40  S.  232; 
Herriford  r.  Herriford,  169  Mo.  App. 
641,  155  S.  W.  855. 

773-33  Dickinson  v.  Dickinson  (Tex. 
Civ.),  138  S.  W.  205.  See  Andrew  v. 
Andrew,  53  Or.  531,  99  P.  938. 
774-33  See  Rosenberger  r.  Rosen- 
berger,  150  Kv.  803,  150  S.  W.  1023. 
774-36  Heath  v.  Heath,  44  Pa.  Su- 
I)er.  118. 

775-39     See     Haver    v.     Haver,     102 
Minn.  235,  113  X.  W.  382. 
775-43     See  Page  v.  Page,  43  Wash. 
293,   86  P.  582. 

Occasional  intoxication  insufficient. 
Lentz  i:  Lentz.  171  :\rich.  509.  137 
N.  W.  229;  Rapp  v.  Rapp,  149  Mich. 
218,  112  X.  W.  709. 
Habitual  use  of  intoxicants  is  insuf- 
ficient unless  accompanied  by  intoxica- 
tion. Schaub  r.  Schaub,  117  La.  727, 
42  S.  249. 

775-44    Tarrant  v.  Tarrant,  156  Mo. 
App.  725,  137  S.  W.  56. 
Conflict   of   evidence,    burden    not   sus- 
tained.    Tiornev   /•.  Tierney,  169  Mich. 
600,   135  X.   W.  654. 
776-47     Bell    v.   Bell,    105    Ark.    194, 
150  R.  w.  1031. 
776-49     Randall    r.    Randall.    175    HI 


Ai!|).  392;  Libbe  r.  Libbe.  157  Mo.  App. 
701,  138  S.  W.  685;  Wilson  V.  VViiauu, 


,S9  Xeb.  749,  132  X.  W.  401;  Redding 
r.  Redding  (X.  J.  Eq.),  85  A.  712; 
Greims  v.  Greims,  80  X.  J.  Eq.  233,  83 
A.  1001;  Stai)les  v.  Staples  (Tex.),  136 
S.  W.  120;  Hall  1-.  Hall,  69  Wv  Va.  175, 
"71  S.  E.  103. 

Evidence  insufficient  to  prove  condona- 
tion.     Diiiimitt    r.    Dimmitt,    167    Mo. 
App.  94,  150  S.  W.  1107. 
777-51     Rademacher    v.    Rademacher, 
74  X.  J.  Eq.  570,  70  A.  687. 
778-56     Greims    v.   Greims,    80    N.   J. 
Eq.  233,  S3  A.  1001,  79  A.  1048. 
778-57     Johnson  v.  Johnson,  7S  X.  J. 
Eq.  5i)7,  SO  A.  119. 

778-59  AVhinnery  v.  Whinnery,  21 
Cal.  App.  159,  130  P.  1065;  Jones  V. 
Jones,  59  Or.  308,  117  P.  414. 
Does  not  excuse  subsequent  misconduct. 
Skinner  v.  Skinner,  47  Ind.  App.  670, 
95  X.  E.  128;  Anderson  r.  Anderson,  89 
Xeb.  570,  131  X,  W.  907. 
Executory  promise  insufficient. — Ander- 
son 1-.  Anderson,  89  Xeb.  570,  131  X.  W. 
907. 

779-60  Truitt  v.  Truitt,  154  HI.  App. 
242;  Root  v.  Root,  164  Mich.  638,  130 
X".  W.  194. 

7SO-67  Merely  watching  suspected 
spouse  is  not  enoush.  Lehman  v.  Leh- 
man, 78  X.  J.  Eq.  316,  79  A.  1060. 
780-69  If  adultery  is  charged  de- 
fendant may  prove  complainant's  adul- 
tery in  defense.  Talley  r.  Talley,  29 
Pa.  Super.  535. 

780-70  Letts  r.  Letts,  79  X.  J.  Eq. 
630,  82  A.  845;  De  Marco  v.  De  Marco, 
116  App.  Div.  304,  101  X.  Y.  S.  600 
(adulterv).  See  Rogers  v.  Rogers,  81 
X.  J.  Eq.  479,  86  A.'  935. 
781-73  Ignorance  of  fraud  for  which 
annulment  asked.  Domschke  v.  Dom- 
schke,  122  X.  Y.  S.  892. 
781-75  Robertson  r.  Robertson,  137 
:\ro.  App.  93,  119  S.  W.  533;  Rumping 
V.  Rumping,  41  ^font.  33,  10"^  P.  10 
(nocessitv  for);  Robinson  r.  Robinson 
(X.  J.),"SS  A.  951;  Oram  v.  Oram,  77 
N.  J.  Eq.  1,  75  A.  994. 
In  Carnes  r.  Games,  138  Ga.  1,  74  8. 
E.  785,  the  plaintiff  charged  abandon- 
ment by  her  husband.  There  was  no 
charge  of  adultery.  He  alleged  exem- 
plary conduct  on  his  part,  and  that 
she  went  to  her  father's  home,  and 
after  a  time  refused  to  answer  his  let- 
ters. She  testified  that  she  found  in  hia 
pocket  certain  letters.  They  were  from 
another  woman,  and  were  of  a  very 
affectionate  character.  They  were  not 
inadmissible  on  the  ground  that  they 
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were  licentious  in  character  and  intend- 
ed to  show  that  the  defendant  was 
guilty  of  adultery,  and  that  they  could 
not  be  admitted  in  evidence  on  the  af- 
fidavit of  the  wife  as  to  the  finding 
of  them. 

782-79  Ex  parte  Jones,  172  Ala.  1S6, 
55  S.  491;  Wood  v.  Wood,  56  Fla.  8S2, 
47  S.  560. 

783-80  Eobinson  v.  Eobinson  (N. 
J.),  S8  A.  951. 

78J1-S3  Eeifschneider  v.  Eeisfschnei- 
der,  241  111.  92,  89  N.  E.  255. 
Admissions  may  be  as  effective  as  co- 
habitation for  purpose  of  granting  tem- 
porary alimony.  Oram  v.  Oram,  77  N. 
J.  Eq.  1,  75  A.  994. 

78t5-84  Yangco  v.  Ehode,  1  Phil.  Isl. 
404. 

783-85  Ex  parte  Joutsen,  154  Cal. 
540,  98  P.  391;  Oram  v.  Oram,  supra, 
dist.  Vreeland  r.  Vr  eel  and,  18  N.  J. 
Eq.  43. 

784-86  Eighter  v.  Eighter  (Ky.),  114 
S.  W.  786;  Lake  v.  Lake,  194  N.  Y. 
179,  87  N.  E.  87;  Greenberg  r.  Green- 
berg,  3  34  App.  Div.  419,  119  N.  Y.  S. 
227;  Hevman  v.  Hevman,  119  App.  Div. 
182,  104  N.  Y.  S.  227.  Contra,  Eump- 
ing  V.  Eumping,  41  Mont.  33,  108  P. 
10,   nor   good   faith. 

784-87  Standley  v.  Standley,  143  111. 
App.  278, 

784-90  Alimony  granted.  Libbe  v. 
Libbe,  157  Mo.  App.  701,  138  S.  W. 
685. 

785-91  See  Schireman  v.  Schireman, 
7  Pa.  C.  C.  110,  affidavit  in  denial  of 
afii  davits  hj  husband  are  unnecessary. 
785-92  Suydam  v.  Suydam,  79  N. 
J.  Eq.  144,  SO  A.  1057. 
785-94  Arendall  v.  Arendall,  61  Fla. 
496,  54  S.  957;  Vey  v.  Vey,  150  la. 
166,  129  N.  W.  801;  Des  Champlain 
V.  Des  Champlain,  164  Mich.  511,  129 
N.  W.  702;  Clark  v.  Clark,  114  Minn. 
22,  129  N.  W.  1052;  Suydam  v.  Suy- 
dam, supra. 

Prospective  resources,  as  affected  by 
will  of  a  decedent,  may  be  shown. 
Eeifschneider  v.  Eeifschneider,  144  111. 
App.  119. 

Husband  not  compelled  to  testify  to 
his  means.  Nissen  v.  Farquhar,  121 
La.  642,  46  S.  679. 

786-96  Jackson  v.  Burns,  112  La. 
854,  36  S.  756,  after  divorce  (but  contra 
where  alimony  is  sought  pendente  lite. 
Nissen  r.  Farquhar,  supra);  Eutledge 
V.  Eutledge  (Mo.  App.),  119  S.  W. 
489;  Suydam  v.  Suydam,  79  N,  J.  Eq. ! 


144,  SO  A.  1057;  Pringle  f.  Pringle,  55 
Wash.  93,  104  P.  135.  See  Eobertson 
V.  Eobertson,  137  Mo.  App.  93,  119  S. 
W.  533;  Graves  v.  Graves,  128  N.  Y. 
S.  499;  Schiereman  V.  Schiereman,  7 
Pa.  C.  C.  110. 

786-99  But  see  Hawkins  v.  Hawkins, 
193  N.  Y.  409,  86  N.  E.  468. 
Wife  not  bound  to  show  that  she  re- 
sides at  place  fixed  by  court.  Nissen 
V.  Farquhar,  121  La.  642,  46  S.  679. 
786-1  Schneider  v.  Kohn,  24  Kv.  L. 
E.  924,  70  S.  W.  287  (court  must 'hear 
evidence) ;  Wallace  f.  Wallace,  75  N. 
H.  217,  72  A.  1033  (presumed  that  al- 
lowance for  counsel  fees  was  inclusive). 
See  Borah  v.  Borah,  105  Ark.  697,  150 
S.  W.  1J2.  And  see  Martin  v.  Martin, 
150  la.  223,  129  N.  W.  816;  Elvers  v. 
Elvers  (Tex.),  133  S.  W.  524. 
787-2  See  Schireman  v.  Schireman, 
7  Pa.  C.  C.  110. 

Necessity  for  allowing  counsel  fees 
must  be  shown.  Lake  v.  Lake,  136 
App.  Div.  47,  119  N.  Y.  S.  686. 
787-3  See  Taylor  f.  Taylor,  73  N. 
J.  Eq.  745,  70  A.  323. 
787-4  Shehan  v.  Shehan,  152  Ky.  191, 
153  S.  W.  243.  See  Cottrell  v.  Cot- 
trell,  24  Ky.  L.  E.  2417,  74  S.  W.  227 
(husband's  resources  and  physical 
condition) ;  Myers  v.  Myers,  88  Neb. 
656,  130  N.  Wt  254;  Tower  v.  Tower, 
134  App.  Div.  670,  119  N.  Y.  S.  506 
("sum  allowed  wife  in  separation  agree- 
ment good  basis) ;  Edleman  v.  Edleman, 
125  Wis.  270,  104  N.  W.  56  (same); 
Minahan  v.  Minahan,  145  Wis.  514,  130 
N.  W.  476. 

Changed  situation  of  parties  is  mate- 
rial on  an  appplication  to  revise  a  de- 
cree for  alimony.  Camp  v.  Camp,  158 
Mich.  221,  122  N.  W.  521. 
The  court  should  consider  the  condi- 
tion, situation  and  standing  of  the  par- 
ties, financially  and  otherwise,  duration 
of  marriage,  amount  and  value  of  hus- 
band's estate,  source  from  which  it 
came,  and  how  far,  if  at  all,  the  wife 
contributed  thereto.  Metealf  v.  Met- 
calf,  73  Neb.  79,  102  N.  W.  79. 
787-5  .Sebastian  v.  Eose,  135  Ky.  197, 
122  S.  W.  120  (also  his  resources  at 
time  of  trial,  reasonable  expectancy 
and  earning  capacity) ;  Mills  v.  Mills, 
88  Neb.  596,  130  N.'  W.  419. 
Division  of  property. — Manner  of  ac- 
cumulation, and  nature  of  property, 
should  be  considered,  and  evidence 
bearing  thereon  received.  See  Eayles 
V.  Eayles,  91  Neb.  505,  136  N.  W.  733; 
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Miller  V.  Miller,  91  Neb.  500,  136  X. 
W.  729,  and  7  Standard  Proc,  title 
"Divorce." 

The  benefit  inuriug  to  wife  under  a 
void  contract  ^vitll  husband  will  be  re- 
garded. Lake  v.  Lake,  136  App.  Div. 
47,  119  N.  Y.  S.  686. 
788-8  Sebastian  v.  Rose,  135  Ky. 
197,  122  S.  W.  120,  wife's  condition 
and  children's  needs  relevant.  See 
AVhite  V.  White,  152  Ky.  769,  154  S.  W. 

0  0 

788-10  See  Van  Horn  f.  "Van  Horn, 
5  Cal.  App.  719,  91  P.  260;  Crabtree 
V.  Crabtree,  27  Ky.  L.  R.  435,  85  S. 
W.  211;  Masterson  v.  Masterson,  24  Ky. 
L.  R.  1352,  71  S.  W.  490;  Ilauber  v. 
Hauber,  170  Mo.  App.  71,  l-'.H  S.  W.  54. 
General  reputation  for  morality  cannot 
be  proved  until  attacked.  Breodlove  V. 
Breedlove,  27  Ind.  App.  560,  61  X-.  E. 
797.  Contra,  Brown  v.  Brown,  71  Kan. 
868,  81  P.  199,  reputation  for  chastity. 
The  character  of  the  relatives  with 
whom  the  parties  would  be  compelled 
to  live  and  into  whose  society  and  cus- 
tody the  children  would  be  brouglit  is 
a  relevant  circumstance.  Bush  v.  Bush 
(Tex.  Civ.),  103  S.  Wl.  217. 
788-12  See  Miller  v.  Boarb,  134  La. 
893,  64  S.  822;  Given  v.  Given,  25  Pa. 
Super.  467;  Uecker  v.  Thiedt,  133  Wis. 
148,  113  N.  W.  447. 

789-14  Sisk  v.  Sisk,  99  Ark.  94,  136 
S.  W.  987. 

789- IG  Usual  presumption  of  credi- 
bilitv  does  not  applv.  Williams  v. 
Williams,  136  Kv.  71,' 123  S.  W.  337; 
Moyer  v.  Moyer,'  78  N.  J.  Eq.  588,  81 
A.  1111. 

789-17  See  Harrison  r.  Harrison,  115 
La.  817,  40  S.  232;  Schaab  r.  Schaab, 
66  N.  J.  Eq.  334,  57  A.  1090;  Castilow 
f.  Castilow,  60  W.  Va.  586,  55  S.  E.  592. 
790-18  See  Bauer  v.  Bauer,  177  Mich. 
169,  142  N.  W.  1074;  E.  W.  M.  r.  J.  C. 
M..  2  Tenn.  Ch.  App.  463. 
790-20  Miller  f.  Miller  (Ind.  App.), 
104  N.  E.  588.  See  Mav  r.  Mav,  71 
Kan.  317,  80  P.  567;  Wood  r.  Wood 
(N.  J.  Eq.),  62  A.  429;  Schaab  r. 
Schaab,  66  N.  J.  Eq.  334.  57  A.  1090; 
Lyon  V.  Lyon,  30  Pa.  C.  C.  342  (incom- 
petent when  defendant  has  not  been 
personally  served  or  does  not  appear 
and  defend). 

791-21     But  see  E.  W.  M.  v.  J.  C.  M., 
2   Tenn.    Ch.    A])p.   463. 
•  The    necessity    of    admittinj;    spouse's 
testimony   as   to   priviloired   communica- 
tions has  been  held  suliieient  to  justify 


breaking  the  rule.  Schweikert  r. 
Schweikert,  108  Mo.  App.  477,  S3  S. 
W.  1095. 

791-22  E.  W.  M.  V.  J.  C.  M.,  supra. 
791-24  See  Lenoir  v.  Lenoir,  24  App. 
Cas.   (D.  C.)   160. 

792-28  See  Timmann  v.  Timmann, 
142  N.  Y.  S.  29S;  Suffin  v.  Sutlin,  104 
N.  Y.  S.  839;  Hooper  v.  Hooper  (N. 
C),  SI  S.  E.  933. 

Defendant  may  testify  to  facts  show- 
ing husband's  participation  in  a  con- 
spiracy to  bring  about  the  adulterous 
act.  O'Hara  v.  O 'Hara,  136  App.  Div. 
378,  120  N.  Y.  S.  982. 
792-31  Pasquarelle  v.  Pasquarelle,  18 
Pa.  Dist.  526  (may  be  called  for  cross- 
examination  subject  to  exercise  of  the 
privilege  forbidding  incriminating  tes- 
timony). But  see  Schaab  f.  Schaab, 
66  X.'  J.  Eq.  334,  '57  A.  1090. 
793-34  Bell  v.  Bell,  105  Ark.  194,  150 
S.  W.  1031;  Shelton  r.  Shelton,  102  Ark. 
54,  143  S.  W.  110;  Chappell  v.  Chappell, 
83  Ark.  533,  104  S.  Wt  203;  Borden 
V.  Borden,  165  Cal.  469,  137  P.  27; 
Berry  v.  Berry,  145  Cal.  784,  79  P.  531; 
Lfcnoir  v.  Lenoir,  24  App.  Cas.  (D.  C.) 
160;  Hertz  v.  Hertz  (Minn.),  147  X.  W. 
825;  Gruner  v.  Gruner  (^lo,  App.),  165 
S.  W.  865;  Haines  r.  Haines,  79  Xeb. 
684,  113  N.  W.  125;  Robinson  r.  Rob- 
inson (X.  J.),  90  A.  311;  Rogers  i\ 
Rogers,  81  N.  J.  Eq.  479,  86  A.  935; 
Williams  r.  Williams,  81  X^.  J.  Eq.  17, 
85  A.  611;  Peterson  v.  Peterson  (X.  J, 
Eq.),  74  A.  965.  See  Snouffer  r.  Snouf- 
fer,  150  la.  58,  129  X.  W.  326;  Olson 
V.  Olson,  27  Pa.  Super.  128. 
Desertion.  —  Corroboration  necessary. 
Foote  V.  Foote,  71  X.  J.  Eq.  273,  65 
A.  205;  Heer  v.  Heer,  72  X'.  J.  Eq.  617, 

65  A.  1013;  Grady  v.  Grady  (X.  J.), 
64  A.  440  (constructive  desertion  by 
forcing  spouse  to  leave  home) ;  Sharp 
r.  Sharp,  72  X.  J.  Eq.  231,  64  A.  985; 
Sterling  v.  Sterling,  71  X.  J.  Eq.  59, 
63  A.  548;  Wood  r.  Wood  (X.  J.  Eq.), 
62  A.  429;  Snedaker  r.  Snedaker  (X. 
J.),  62  A.  942;  Kline  v.  Kline  (X.  J. 
Eq.),  61  A.  1060  (corroboration  merely 
as  to  continuance  of  the  defKrtion  is 
not  sufficient);  Corder  r.  Corder  (X. 
J.),  59  A.  309  (same);  Hunt  r.  Hunt 
(X.  J.),  59  A.  642  (same);  Sabin  r. 
Sabin  (X.  J.),  59  A.  627;  Farrier  r. 
Farrier  (X.  J.),  58  A.  1079;  Lister  r. 
Lister,   65    N,   J.   Eq.    109,   5^    A.    1093, 

66  X.  J.  Eq.  434,  57  A.  1132'  (construc- 
tive desertion);  Currier  r.  Currier.  68 
X.  J.   Eq.,   797,   64  A.  1133;   Seeley   v. 
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Seeley,  64  N.  J.  Eq.  1,  53  A.  387.  See 
"Corroboration." 

Difficulty  or  impossibility  of  corrobora- 
tion does  not  justify  relaxation  of  rule. 
Lenoir  V.  Lenoir,  24  App.  Cas.  (D.  C.) 
160;  Kline  V.  Kline  (N.  J.  Eq.),  61  A. 
1060;  Cotter  v.  Cotter  (N.  J.),  58  A. 
73. 

793-35  Murphy  v.  Murphy,  150  Mich. 
97,  113  N.  Wl  583  (foil.  Eosecrance  v. 
Rosecrance,  127  Mich.  322,  86  N.  W. 
800,  which  holds  that  statute  forbid- 
ding a  decree  solely  on  declarations  of 
parties  does  not  refer  to  their  testi- 
mony); Stone  V.  Stone,  134  Mo.  App. 
242,'  113  S.  W.  1157;  Krug  v.  Krug, 
22  Pa.  Super.  572;  Baker  v.  Baker, 
195  Pa.  407,  46  A.  96;  Christman  r. 
Christman,  7  Pa.  C.  C.  595  (impoteney) ; 
Barrow  v.  Barrow  (Tex.  Civ.),  97  S. 
W.  120. 

793-36  Blanchard  v.  Blanchard,  10 
Cal.  App.  203,  101  P.  536;  May  v.  May, 
71  Kan.  317,  80  P.  567;  Beatty  Vi 
Beattv,  151  Ky.  547,  152  S.  W.  540; 
Clopton  r.  Clopton,  11  N.  D.  212,  91 
N.  W.  46;  Tuttle  v.  Tuttle,  21  N.  D. 
503,  131  N.  W.  460. 
794-37  See  MacDonald  v.  MacDon- 
ald,  155  Oal.  665,  102  P.  927. 
Eesidence. — Sabin  v.  Sabin  (N.  J.),  .59 
A.  627;  Hunter  v.  Hunter,  64  N.  J.  Eq. 
277,  53   A.  221. 

794-38  Robinson  v.  Robinson  (N. 
J.),  90  A.  311;  Foote  v.  Foote,  71  N.  J. 
Eq.  273,  65  A.  205.  See  Hall  v.  Hall, 
43  Or.  610,  75  P.  141. 
Facts  occurring  previous  to  a  reconcili- 
ation may  be  proved  as  corroborative 
of  the  grounds  of  action  in  subsequent 
suit.  Schlater  r.  Le  Blanc,  121  La. 
919.  46  S.  921. 

794-39  Corroboration  as  to  mental 
suffering  may  be  obtained  from  sur- 
rounding circumstances.  Macdonald  V. 
MacDonald,  155  Cal.  665,  102  P.  927. 
795-40  See  Richariison  v.  Richard- 
son, 50  Vt.   119. 

795-42  Hertz  r.  Hertz  (Minn.),  147 
N.  W.  825;  Kline  r.  Kline  (N.  J.  Eq.), 
61  A.  1060  (corroboration  merely  as 
to  continuance  of  desertion  not  suf- 
ficient);  Corder  v.  Corder  (N.  J.),  59  A. 
309  (same).  See  Williams  v.  "Wlilliams, 
81  N.  J.  Eq.  17,  85  A.  611. 
When  collusion  is  excluded,  corrobora> 
tion  need  not  be  as  extensive,  since  the 
purpose  of  the  statute  is  to  avoid  dan- 
ger of  collusion.  Clopton  i\  Clopton, 
11  K  D.  212,  91  N.  W.  46,  foil.  Cali- 
fornia cases,  and  holding  a  physician's 


testimony  as  to  having  treated  plaintiff 
sufficient  corroboration  of  cruel  con- 
duct. 

Acts  not  constituting  cause  for  divorce 
may  be  sufficient.  Blanchard  v.  Blanch- 
ard, 10  Cal.  App.  203,  101  P.  536. 
795-43  Avery  v.  Avery,  148  Cal.  239, 
82  P.  967  (corroboration  in  every  par- 
ticular not  required) ;  Andrews  v.  An- 
drews, 120  Cal.  184,  52  P.  298  (same); 
Hertz  V.  Hertz  (Minn.),  147  N.  W.  825. 
No  other  or  different  rule  is  applied  to 
divorce  cases  than  applies  to  other 
cases  in  which  corroboration  is  re- 
quired. Clark  V.  Clark,  86  Minn.  249, 
90   N.  W.   390. 

795-45  Hall  v.  Hall,  43  Or.  619,  75 
P.   141. 

796-46  Moyer  v.  Moyer,  78  N.  J.  Eq. 
588,  81  A.  lill.  See  Delaney  v.  De- 
laney,  69  IST.  J.  Eq.  602,  61  A.  266. 
Corroboration  by|  paramour. — Matth 
ews  V.  Matthews  (N.  J.),  58  A.  1047; 
Brown  V.  Brown,  62  N.  J.  Eq.  29,  49  A. 
589. 

796-48     Million   v.    Million,    106    Mo. 
App.  680,  80  S.  W.  290;  Baker  t\  Baker, 
195  Pa.  407,  46  A.  96. 
796-50     Letts  v.  Letts,  79  N.  J.  Eq. 
630,  82  A.  845. 

The  rule  does  not  apply  where  witness 
is  not  shown  to  be  a  prostitute  or  of 
loose  character.  Delaney  v.  Delaney, 
69  N.  J.  Eq.  602,  61  A.  266;  Storms 
V.  Storms,  71  N.  J.  Eq.  549,  64  A.  700. 
But  see  Jewell  v.  Jewell,  96  App.  Div. 
633,  89  N.  Y.  S.  166. 
797-51  But  see  McCune  P.  McCune, 
31  Pa.  Super.  248. 

798-55  Enders  V.  Enders,  83  Misc. 
.593,  145  N.  Y.  S.  450. 
798-56  The  correct  rule  is  that  such 
testimony  is  to  be  weighed  and  consid- 
ered like  other  testimony,  and  the  fact 
that  witness  is  hired  should  be  consid- 
ered bv  the  triers.  Taft  v.  Taft,  80  Vt. 
256,  67  A.  703. 

798-58  Farrow  v.  Farrow,  70  N.  J. 
Eq.  777,  60  A.  1103.  See  McCartan 
V.  Filkins,  134  La.  795,  64  S.  714. 
799-61  See  Chavigny  r.  Hava,  125 
La.  710,  51  S.  696,  not  incompetent 
against  parent   even   though   rehearsed. 
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Prodwetion  for  inspection  under  statutes, 
820-1 ;  privilege  against  production,  .see 
"  Witnesses. "  " 

804-10  S,  V.  Co.,  129  Mo.  App.  206, 
107  S.  W.  1112. 
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805-13  Ilarmening  v.  Plowland,  25 
N.  D.  MS,  141  N.  Wl.  131. 
Mechanic's  lien  claim  a  "public  rec- 
ord. ' '  Xof  ziger  Luiiib.  Co.  v.  Solomon, 
13  Oal.  App.  621,  110  P.  474. 
806-16  Production  of  original  not 
ordinarily  compelled.  Bluefield  v.  Mc- 
Clangherty,  64  W.  Va.  536,  63  S.  E. 
?C)? 

S07-31  S.  V.  Co.,  129  Mo.  App.  206, 
107  S.  W.  1112;  Hub  C.  Co.  v.  Club,  74 
N.  H.  282,  67  A.  574  (inspection  by 
creditor). 

807-27  Where  creditor  has  absolute 
right  to  inspect  corporation  books,  pur- 
pose is  immaterial.  S.  v.  Co.,  supra; 
Hub  C.  Co.  V.  Club,  supra. 
808-33  See  The  PacUare,  81  L.  J.  P. 
1-13.  L.  E.  (1912)  Pro.  Div.  179,  107 
L.  T.  252,  12  Asp.  M.  C.  222. 
80S-36  Alabama  G  I.  School  v.  Rey- 
nolds, 143  Ala.  579,  42  S.  114;  Long  r. 
Miller,  17  Pa.  Dist.  57S.  See  Marcum's 
Admr,  V.  Marcum,  154  Kv.  401,  157  S. 
W.  1101. 

808-37     Cohn  v.  Hessel,  95  App.  Div. 
548,  88   N.   Y.   S.   1057. 
Where  employes'  remuneration  is  based 
iipoii    not   profits   inspection   allowed    as 
of  right.     Thomas  v.  Co.,  113  A]ip.  Div. 
494,   99    N.    Y.    S.    297.      See    Sivins    v. 
Mooney,  54  Misc.  66,  104  N.  Y.  S.  503. 
Action  by  state  for  regulation  of  mo- 
nopolies,  governed   bv   same   rules.     P. 
r.  Co.,  54  Misc.  67,  105  N.  Y.  S.  650. 
8(>9-38     See  U.  S.  v.  Assn.,  148  Fed 
4'^f);   Daneel  v.  Co.,  128  Fed.  753. 
809-39     See  Banks  v.  R.  Co.,  79  Conn. 
116,  64  A.  14. 

Omuibus  subpoena  discountenanced. 
:^ril]f>r  r.  Assn.,  139  Fed.  S(i4. 
Order  for  examination  of  party  before 
trial  may  be  accompaiiied  by  subpoena 
duces  tecum.  Cmmjiton  v.  Dobbs,  119 
App.  Div.  331,  104  N.  Y.  S.  698. 
Necessity  of  papers  should  be  shown 
if  order  for  examination  before  trial 
issued.  Wilson  r.  Nevins,  63  Misc.  380, 
118  X.  Y.   S.  421. 

809-40  Barthe  r.  Huard,  42  Can. 
Sup.  40G;  Banks  v.  R.  Co.,  79  Conn.  116, 
64  A.  14;  Kvans  r.  St.  Louis,  etc.  R. 
Co.,  149  Mo.  App.  166,  129  S.  W.  1050; 
Moore  r.  Co.,  43  Misc.  618,  88  N.  Y.  S. 
133;  Dunn  v.  Co.,  46  Misc.  602,  92  N. 
y.  S.  787;  P.  V.  Co..  54  Misc.  67, 
105  N.  Y.  S.  650;  Whitton  r.  Co.,  141 
N.  C.  361,  54  S.  E.  289:  ^SrcCoarv  r. 
Brown.  23  S.  D.  573.  122  N.  W.  60.5. 
Documentary  evidence  in  possession  of 
partj'  at  trial,  ordered  to  be  produced 


instanter.  Moore  f.  R.  Co.,  1  Ga.  App. 
514,  58  S.  E.  63. 

Order  for  production  of  corporate 
books  is  well  served  on  the  corporation; 
subpoena  duces  tecum  must  be  served 
on  some  officer.  In  re  Consol.  R.  Co., 
80  Vt.  5.5,  66  A.  790,  207  U.  S.  541. 
810-41  Parker  i\  Wells,  84  Ark.  172, 
105  S.  W.  75.  See  Ferguson  r.  Bien, 
49  Misc.  450,  97  N".  Y.  S.  986  (appli- 
cation denied  for  laches) ;  Caldwell  v, 
Ina.  Co.,  114  App.  Div.  377,  99  N.  Y 
S.  984. 

810-43  Bissell  v.  Mvton,  160  App. 
Div.  268,  145  N.  Y.  S."'591.  See  Dor- 
ris  V.  Co.,  215  Pa.  638,  64  A.  855;  Kolp 
V.  Brazer  (Tex.  Civ.),  161  S.  W.  899. 
Right  to  object.  —  Fraternal  Relief 
Assn.  r.  Edwards,  9  Ga.  App.  43,  70 
S.  E.  265. 

810-43  Star  L.  Assn.  r.  Moore,  4 
Penne  (Del.)  30S,  55  A.  946. 
No  notice  necessary  when  instrument 
was  wrongfully  obtained  by  adverse 
partv.  Prieto  v.  Hunt  (Tex.' Civ.),  167 
S.    W.    4. 

Notice  to  produce  does  not  require  pro- 
duction of  certified  copies  where  orig- 
inals destroved.  Wells  W.  Co.  v.  Ins. 
Co.,  209  Pa."  488,  58  A.  894. 
Notice  before  trial  not  always  neces- 
sarv.  Hill  V.  Houser  (Tex.  Civ.),  115 
S.  W.  112. 

810-44  Landt  v.  McCullough,  206  HI. 
214,  60  N.  E.  107.  Comp.  Jacobs  v 
Co.,  112  App.  Div.  655.  98  N.  Y.  S.  541 
811-46  Maffi  V.  Stephens  (Tex.  Civ.), 
93   S.  W.  158. 

811-49  Klair  r.  R.  Co.,  2  Boyce 
(Del.),  274,  78  A.  1085. 
811-50  Upon  an  examination  of  a 
]iarty  before  trial,  production  and  in- 
spection of  documents  is  obtained  by 
subpoena  duces  tecum  and  not  under 
the  original  order.  Knickerbocker  T. 
Co.  V.  Schroeder,  109  X.  Y.  S.  1024; 
Gee  V.  Pendas,  87  App.  Div.  157,  84 
N.  Y.  S.  32;  Coin  Nov.  Co.  i;.  Linden- 
born,  100  N.  Y.  S.  508. 
811-51  Barthe  r.  Huard,  42  Can. 
Su]).  406;  Kullman  Saltz  &  Co.  v.  So- 
lano Co.,  15  Cal.  App.  276,  114  P.  589. 
Comp.  Birchal  v.  Crisp  &  Co.,  82  L.  J. 
Ch.  442,  L.  R.  (1913)  2  Cb.  Div.  375, 
109  L.  T.  275. 

May  be  enforced  against  any  person 
in  court.  Atlantic  C.  L.  R.  Co.  V. 
Hill.  12  Gn.  App.  392.  77  S.  E.  310. 
Inspection  against  foreign  corporation. 
National  Dist.  Co.  r.  Van  Emden,  120 
App.  Div.  746,  105  N.  Y.  S.  657. 
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Officers  of  corporation,  not  '-parties" 
to  action  against  it  and  need  not  i)io- 
duce  documents.  Cassatt  c.  Co.,  IjO 
Fed.  32,  81  C.  C.  A.  SO. 
Corporation  itself,  as  distinguished 
from  its  oflicers,  may  be  ordered  to 
produce  documents.  In  re  Consol.  E. 
Co.,  80  Vt.  55,  66  A.  790. 
812-52  Muller  v.  Philadelphia,  104 
N.  Y.  S.  781;  Dorris  v.  Co.,  215  Pa.  638, 
64  A.  855. 

812-53  Bridgeport  v.  Co.,  81  Conn. 
84,  70  A.  630. 

When  attorney  not  compelled  to  pro- 
duce papers. — Ex  parte  Snow,  75  N.  H. 
7,  70  A.  120. 

812-56  Eylee  v.  Bk.,  7  Ga.  App.  489, 
67  S.  E.  383;  Beck  v.  Bohm,  95  App. 
Div.  273,  88  N.  Y.  S.  584  (for  inspec- 
tion and  photographing  allowed). 
Production  for  inspection  of  corporate 
books,  not  allowed,  under  §872,  N.  Y. 
Code  Civ.  Proc,  except  as  a  basis  for 
refreshing  memory  of  witness.  Hart  v. 
Co.,  41  Misc.  436,  84  N.  Y.  S.  1065; 
In  re  Thompson,  95  App.  Div.  542,  89 
N.  Y.  S.  4;  In  re  Sands,  98  App.  Div. 
148,  90  N.  Y.  S.  749;  Bovle  v.  Co.,  46 
Misc.  191,  94  N.  Y.  S.  '27;  Bruen  v. 
Co.,  106  App.  Div.  248,  94  N.  Y.  S.  304; 
Evan  V.  E.  Co.,  lOS  N.  Y.  S.  371. 
Where  inspection  appears  to  be  for 
benefit  of  court,  as  well  as  applicant, 
it  should  be  ordered  Edmonds  v.  Co., 
117  App.  Div.  486,  102  N.  Y.  S.  636. 
813-57  Chesapeake  &  O,  E.  Co.  v. 
Swartz,  115  Va.  723,  80  S.  E.  568. 
See  S.  V.  Simon,  131  La.  520,  59  S.  975. 
813-58  Harbaugh  v.  Co.,  110  App. 
Div.  C33,  97  N.  Y.  S.  350;  Ex  parte 
Schoepf,  74  O.  St.  1,  77  N.  E.  276; 
Dorris  i\  Co.,  215  Pa.  638,  64  A.  855; 
Am.  C.  &  F.  €o.  V.  Co.,  221  Pa.  529, 
70  A.  867. 

813-59  Wynn  v.  Taylor,  109  111.  App. 
603. 

813-63  Elmsley  v.  Miller,  10  Ont.  L, 
E.  343. 

813-64  DeKoven  v.  Ziegfeld,  52 
Misc.  93,  101  N.  Y.  S.  586.  And  see 
Boyle  V.  Boston  El.  E.  Co.,  208  Mass, 
41,   94   N.   E.   247. 

814-67  See  Am.  B.  Co.  v.  Co.,  153 
Fed.  943;  International  C.  M.  Co.  v. 
E.  Co.,  152  Fed.  557;  Blum  v.  S.,  94 
Md.  375,  51  A.  26;  State  v.  Tucker, 
234  Mo.  554,  137  S.  W.  870. 
Document  must  be  produced;  claim  of 
privilege  is  personal  to  witness  and 
must  be  made  under  oath  at  the  hear- 
ing.    In  re  Consol.  E.  Co.,  80  Vt.  55, 


66  A.  790,  207  U.  S.  541;  U.  S.  v.  Col- 
lins, 146  Fed.  553.  See  "Witnesses." 
814-68  Atchison,  etc.  E.  Co.  v. 
Burks,  78  Kan.  515,  96  P.  950,  mover 
must  show  his  right  before  order  grant- 
ed; subsequent  proof  cannot  validate 
order  unauthorizedly  made.  See  Utah 
Co.  V.  E.  Co.,  145  Fed.  981;  Netter  v. 
Stoeckle,  4  Penne.  (Del.)  345,  56  A.  604- 
814-70  Lee  v.  Winans,  99  Ap]).  Div. 
297,  90  N.  Y.  S.  960;  Hirshiield  v. 
Eosenthal,  99  N.  Y.  S.  912. 
814-71  Carrington  V.  Brooks,  121 
Ga.  250,  48  S.  E.  970. 
815-73  Dun  r.  Co.,  133  Fed.  1004. 
815-75  Formal  application  and  no- 
tice unnecessary.  McGeary  v.  Brown, 
23  S.  D.  573,  122  N.  W.  605,  statute. 
815-76  Notice  at  trial. — Production 
enforced,  dependent  on  ability  to  pro- 
duce. Lupton  V.  Underwood  (Del.),  65 
A.  965. 

816-78  Dancel  v.  Co.,  128  Fed.  753; 
Columbian  B.  &  L.  Assn.  v.  Leeds,  128 
111.  App.  195;  Wagner  o:  Co.,  89  N.  Y. 
S.    323. 

816-79  Cent.  E.  Co.  r.  Lewis,  2  Ga. 
App.  42-8,  58  -S.  E.  674;  Iowa  Loan  & 
Trust  Co.  V.  District  Court,  149  la. 
66,  127  N.  W.  1114. 
816-80  P.  V.  Emmons,  7  Cal.  App. 
6S5,  95  P.  1032;  Am.  O.  &  F.  Co.  v. 
Co.,  221  Pa.  529,  70  A.  867. 
817-82  Am.  B.  Co.  v.  Co.,  153  Fed. 
943;  Martin  v.  Co.,  87  App.  Div.  472, 
84  N.  Y.  S.  711. 

Inspection  pursuant  to  contract  ordered 
although  necessity  is  not  shown.  Fi- 
delity &  C.  Co.  V.  Seagrist,  79  App. 
Div.  614,  80  N.  Y.  S.  277;  Ballenberg 
f.  Wahn,  103  App.  Div.  34,  92  N.  Y. 
S.  830.  See  U.  S.  v.  Co.,  108  App. 
Div.  361,  95  N.  Y.  S.  726. 
In  New  York  authority  to  combine  in 
one  order  a  requirement  for  examina- 
tion of  a  party  and  production  of 
books,  applies  only  to  a  case  where  a 
corporation  is  to  be  examined;  in  other 
cases  a  subpoena  duces  tecum  should 
be  obtained.  Gee  v.  Pendas,  87  App. 
Div.  157,  84  N.  Y.  S.  32;  Coin  Nov. 
Co.  V.  Lindenborn,  106  N.  Y.  S.  508. 
Production  for  inspection  not  to  be 
ordered  if  documents  can  be  obtained 
by  subpoena  duces  tecum  (Preston  Nat. 
Bk.  V.  Judge,  137  Mich.  152,  100  N. 
W.  393;  Ashley  t.  Judge,  138  Mich. 
44,  100  N.  W.  1005),  unless  trust  rela- 
tion exists  giving  right  to  discovery 
(Eddy  V.  Judge,  114  Mich.  668,  72  N. 
W.  890;  Anti-K.  Co.  v.  Judge,  120  Mich. 
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250/79  N.  W.  186),  or  contract  sued 
ujion  trives  the  right.  Loudon  G.  Co. 
V.  Judge,  146  Mich.  477,  109  N.  W. 
1049. 

817-84     Kidgely      v.      Richards,      130 
Ffd.    3S7;    S.    V.    Wurdenian,    176    Mo. 
App.  540,  158  S.  W.  436. 
817-83     Wynn     v.     Taylor,     109     111. 
Ai-p   603. 

818-86  Eidgely  r.  Richard,  130  Fed. 
387;  Xetter  r.  Stoeckle,  4  Penne.  (Del.) 
345,  56  A.  604;  Atchison,  etc.  R.  Co.  v. 
Burks,  78  Kan.  515,  96  P.  950.  See 
Dancel  v.  Co.,  128  Fed.  753;  Memphis 
T.  Aasn.  v.  Smathers,  114  App.  Div. 
376,  99  N.  Y.  S.  1057. 
818-88  U.  S.  i\  Assn.,  154  Fed.  268; 
In  re  Consol.  R.  Co.,  80  Vt.  55,  66  A. 
790,  207  U.  S.  541.  See  Home  Ins.  Co. 
r.  Overturf,  35  Ind.  App.  361,  74  N.  E. 
47. 

818-89  Branan  v.  R.  Co.,  119  Ga.  738, 
46  S.  E.  882;  Snvder  V.  Co.,  113  App. 
Div.  840,  99  X.  Y.  S.  644. 
818-90  Santa  Fe  P.  R.  Co.  v.  David- 
son, 149  Fed.  003;  Snyder  r.  Co.,  supra; 
Am.  C.  &  F.  Co.  v.  Co.,  221  Pa.  529, 
70  A.  867.  See  P.  v.  Co.,  104  N.  Y.  S. 
858,  in.-)  N.  Y.  S.  650. 
818-91  Dancel  v.  Co.,  128  Fed.  753; 
Utah  C.  Co.  V.  R.  Co.,  145  Fed.  981; 
Cameron  L,  Co.  v.  Droney,  132  Fed.  304; 
XJ.  S.  r.  Assn.,  154  Fed.  268;  Kamber  r. 
Co.,  52  Misc.  640,  102  N.  Y.  S.  804;  Peck 
r.  Peck,  57  Misc.  94,  107  jST.  Y.  S.  925; 
Dorris  v.  Co.,  215  Pa.  638,  64  A.  855 
(diarv);  Xat.  Exch.  Bk.  v.  Lubrauo,  29 
R.  I.  64,  68  A.  944. 

819-92  U.  S.  r.  Assn.,  supra;  Long 
f.  Miller,  17  Pa.  Dist.  578  (proof  need 
not  bo  i)ositivc). 

819-93  Cameron  L.  Co.  r  Droney, 
132  Fed.  304;  S.  v.  Court,  29  ^Font.  363, 
74  P.  1078;  S.  v.  Court,  30  Mont.  206, 
76  P.  206  (need  not  show  information 
could  not  be  otherwise  obtained) ;  Mar- 
tin r.  Co.,  87  Ai>p.  Div.  472.  84  X.  Y.  S. 
711;  Dancnberg  r.  Heller,  88  A]>p.  Div. 
54-8,  85  X.  Y.  S.  90;  Snyder  r.  Co..  113 
App.  Div.  840,  99  X.  Y.  S.  644;  Sivins 
V.  Mooney,  104  N.  Y.  S.  502. 
819-94  '  In  re  Iron  Clad  :\rfg.  Co.,  201 
Fed.  66,  119  C.  C.  A.  404;  Am.  B.  Co. 
t\  Co.,  153  Fed.  943;  Com.  v.  Harvester 
Co.,  148  Ky.  37,  145  S.  W.  1132; 
Romero  r.  Co.,  113  La.  110,  36  S.  907; 
Schlesinger  v.  Ellinger,  134  Wis.  397.  114 
N.  W.  S25.  See  Lester  v.  Hutson  (Tex. 
Oiv.\  167  S.  W.  321. 
819-96  Bk.  r.  Booth  (Can.).  10 
West.   L.   Rep.   94;    U.   S.   v.   Assn.,   151 


Fed.  268;  Cent.  R.  Co.  v.  Lewis,  2  Ga. 
A  PI).  428,  58  S.  E.  674. 
819-97  Bank  of  Commerce  v.  New- 
berry, 71  Wash.  422,  128  P.  1064.  See 
X^at.  Exch.  Bk.  v.  Lubrano,  29  R.  I. 
<;i,  6^  A.  944. 

Production  of  deed  for  inspection  and 
photographing  not  required  to  be  at 
I'hotographer's,  but  at  clerk's  office. 
Beck  V.  Bohm,  95  App,  Div.  273,  88 
X.  Y.  S.  584. 

Secondary  evidence  makes  production 
of  original  uiiiiccossary.  Peoj>le's  B.  & 
L.  Assn.  r.  Rutz,  158  Mich.  440,  123 
X'.  ^\-.  6. 

819-98  Sonnenfeld  v.  Rosenthal,  247 
Mo.  23S,  152  S.  W.  321. 
820-1  Production  for  inspection  be- 
fore trial  authorized  by  statute.  Schae- 
fer  V.  Co.,  157  Fed.  896;  Am.  B.  Co. 
V.  Co.,  153  Fed.  943;  Cameron  L.  Co. 
V.  Droney,  132  Fed.  304.  Contra,  Cassatt 
r.  Co.,  150  Fed.  32,  81  C.  C.  A.  80; 
Swedish-A.  Co.  v.  Co.,  208  111.  562,  70 
N.  E.  768;  Harris  r.  Richardson,  92 
Minn.  353,  100  X.  W.  92;  S.  r.  Court, 
29  Mont.  363,  74  P.  1078;  Mills  v.  Co., 
139  N.  C.  524,  52  S.  E.  200;  Ex  parte 
Schoepf,  74  O.  St.  1,  77  X.  E.  276; 
Lawson  v.  Co.,  44  Wash.  26,  86  P.  1120; 
Roberts  v.  Francis,  123  Wis.  78,  100  N. 
W.  1076. 

820-2  Comp.  Cameron  L.  Co.  r. 
Droney,  132  Fed.  304;  Mills  v.  Co.,  139 
X.  C.  524,  52  S.  E.  200. 
820-3  Banks  c.  R.  Co..  79  Conn.  116, 
64  A.  14;  Xetter  r.  Stoeckle,  4  Penne. 
(Del.)  345,  56  A.  604;  Beck  v.  Bohm, 
T'o  App.  Div.  273,  88  X".  Y.  S.  584. 
Comp.  Caldwell  r.  Ins.  Co.,  114  App. 
Div.  377,  99  X.  Y.  S.  984. 
820-4  Order  against  foreign  cor- 
poration mny  provide  for  furnishing 
copies  of  its  books,  and  thoir  inspec- 
tion at  its  home  oflice.  X\'it.  Dist.  Co. 
r.  Van  Emden,  120  App.  Div.  746,  105 
X.  Y.  S.  657. 

820-5  See  Sargent  r.  Barnes  (Tex. 
Civ.),  159  .^.  W.  366. 
820-8  Swodish-A.  Co.  r.  Co.,  20S  111. 
562.  70  X.  E.  768;  Dunn  r.  Co.,  46  Misc. 
602,  92  X.  Y.  S.  787;  In  ro  Consol.  R. 
Co.,  80  Vt.  55,  66  A.  790,  207  U.  S. 
541.  Comp.  Consol.  C.  Co.  r.  Co..  120 
111.  App.  139. 

Applicant  may  take  copies  of  docu- 
ments iirnducod.  Oiucrod  r.  Wks. 
(190.-;>.  1  Cli.  CKiig.^  .Mi5. 
Failure  to  produce  corporate  books,  a 
contempt. — Prav  r.  Blnnchard.  95  Api). 
Div.  423,  SS  X\  Y.  S.  650. 
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8S1-10     Goss  V.  Aug.  Weiman  &  Co., 

5  Ala.  App    404,  59  S.  364;  Lawsoii  v. 
Co.,  44  Wash.  26,  86  P.  1120. 
821-11     Carter  v.  E.  Co.,  3  Ga.  App. 
34,  59  S.  E.  209. 

821-12  See  Roberts  v.  Francis,  123 
Wis.  78,  100  N.  W.  1076.  And  see 
Pinto  V.  Seely,  22  Cal.  App.  318,  135 
P.  43. 

Evidence  admissible  to  rebut  adverse 
inferences. — Chandler  v.  Prince  (Mass.), 
105  N.  E.  1076. 

Document  may  be  used  at  terms  sub- 
sequent to  that  at  which  it  was  or- 
dered to  be  produced  if  cause  con- 
tinued.     American   Ins.    Co.    v.   Bailey, 

6  Ga.  App.  424,  65  S.  E.  160. 
821-13     But  see  Saal  v.  Katz,  81  Misc.  '■ 
239,  142  N.  T.  S.  516.  | 
821-14     Becomes     evidence    of    both  ; 
parties.      Eckels,    etc.    Co.    v.    Co.,    119 
Md.  107,  86  A.  38. 

822-17  Eyiee  v.  EV.,  7  Ga.  App.  489, 
67  S.  E.  383;  Avery  v.  Lee,  117  App. 
Div.  244,  102  N.  Y.  S.  12  (writings 
showing  authority  of  attorney  employed 
as  an  attorney  in  fact,  not  privileged) ; 
Ex  parte  Schoepf,  74  O.  St.  1,  77  N.  E. 
276  (reports  made  in  anticipation  of 
suit  and  in  possession  of  counsel,  privi- 
leged). 

822-18  Atlantic,  etc.  E.  Co.  v.  Hill, 
12  Ga.  App.  392,  77  S.  E.  316.  Pro- 
duction and  inspection  of  other  9.rticles 
of  personalty  than  "books,  documents, 
or  other  papers,"  cannot  be  compelled. 
Pina  Maya-S.  Co.  f.  Co.,  55  Misc.  325, 
105  N.  Y.  S.  482.  See  Mut.  L.  Ins. 
Co.  t\  Griesa,  156  Fed.  398.  A  picture 
is  not  a  "book,  document  or  other 
paper,"  although  to  the  extent  a  sig- 
nature upon  it  comes  in  question,  it 
may  be  so.  Wilson  17.  Collins,  57  Misc. 
363,  109  N.  Y.  S.  660. 
Notary  cannot  issue  subpoena  duces 
tecum  in  connection  with  taking  a  de- 
position de  bene  esse.  Daneel  v.  Co., 
128   Fed.   753. 

Power  of  interstate  commerce  com- 
mission.— Harriman  l\  Commission,  211 
U.  S.  407. 

State  power  over  foreign  corporation 
records. — See  Hammond  P.  Co.  v.  Ark- 
ansas, 212  U.  S.  322. 
823-27  Holman  v.  Lewis,  107  Me.  28, 
76  A.  956.  See  Hodge  v.  S.  (Ala.  App.), 
65  S.  676;  Carney  v.  Averill,  110  Me. 
172,   85    A.   494. 

824-38  Winn  v.  Whitehouse,  96  Ark. 
42,  131  S.  W.  70;  Winn  v.  Scraper,  96 
Ark.  647,  131  S.  Wl  72;  Muldoon  v.  R. 


Co.,  98  App.  Div.  169,  91  N".  Y.  S.  65. 
Judge's  minutes. — Mahaska  Co.  v.  Ben- 
nett, 150   la.  216,   129   N.   W.   838. 
Copy. — Black,   etc.   Dist.  v.   Marple,   19 
Ida.  176,  112  P.  766. 
825-41     In  re  Peterson's  Est.,  22  N. 

D.  480,  134  N.  W.  751. 

825-42     New  York,  etc.   Co.  v.  Dist., 

33  App.   Cas.   (D.  C.)   377. 

825-46     Opinion  appearing  in  Federal 

Reporter,    not    admissible.      W.    U.    T. 

Co.  V.  Bradford,  52  Tex.  Civ.   392,  114 

S.  W.  686. 

826-49     Mayhew  v.   Brislin,  13  Ariz. 

102,  108  P.  253. 

826-50     See    New    York,    etc.    Co.    v. 

Dist.,  33  App.  Cas.   (D.  C.)   377. 

Letters  cannot  be  read  to  jury  as  part 

of    unsworn     statement    accused      may 

make    unless    their    genuineness    shown. 

W^oodard  v.   S.,   5   Ga.  App.  447,   63   S. 

E.  573. 

826-51  See  Parker  v.  U.  S.,  203  Fed. 
950,  122  C.  C.  A.  252;  Jewell  B.  Co. 
V.  Mfg.  Co.,  257  111.  238,  100  N.  E. 
920. 

826-52  See  Ballew  v.  S.  (Ga.  App.), 
81  S.  E.  396. 

826-53  Clarke  v.  Stowe,  132  Ga.  621, 
64  S.  E.  786. 

827-54  Parker  v.  V.  S.,  203  Fed.  950, 
122  C.  C.  A.  252;  Sibley  v.  Smith,  167 
Ala.  158,  52  S.  27;  Winn  v.  Whitehouse, 
96  Ark.  42,  131  S.  W.  70;  Winn  v. 
Scraper,  96  Ark.  647,  131  S.  W.  72; 
Denver,  etc.  Co.  v.  Gast,  54  Colo.  17, 
129  P.  233;  Wood  v.  Holah,  79  Conn. 
215,  64  A.  220;  Whitaker  v.  S.,  138 
Ga.  139,  75  S.  E.  254;  8.  v.  Barr,  90 
Neb.  766,  134  N.  W.  525;  Durbow  v. 
Co.,  77  N.  J.  L.  89,  71  A.  59;  Hill  r. 
Co.,  74  N.  J.  L.  338,  68  A.  94;  Good- 
man V.  Schwab,  136  App.  Div.  583,  121 
N.  Y.  S.  69;  Pacific  L.  S.  Co.  v.  Isaacs, 
52  Or.  54,  96  P.  460.  See  So.  E.  Co.  v. 
Langley  (Ala.),  63  S.  545. 
Unnecessary  that  contract  be  in  effect 
to  be  admissible.  Trogdon  V.  Co. 
(Mont.),  139  P.  792. 
Letters  of  Railroad  Commission. — 
Printed  copies  of  letters  were  sought 
to  be  introduced  in  evidence,  presum- 
ably under  Texas  Rev.  St.,  art.  4578, 
which  provides  that,  "upon  applica- 
tion of  any  person,  the  commission 
shall  furnish  certified  copies  of  any 
classification,  rates,  rules,  regulation, 
or  orders,  and  such  certified  copies  or 
printed  copies  published  by  authority 
of  the  commission  shall  be  admissible 
in  evidence  in  any  suit  and  sufficient 
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to  establish  the  fact  that  any  charge, 
rate,  rule,  order,  or  classification  there- 
in contained,  and  which  may  be  iu 
issue  in  the  trial,  is  the  oHicial  act 
of  the  commission.  This  article  of  the 
statute  is  a  rule  of  evidence  and,  ac- 
cording to  our  construction  of  it,  none 
of  the  letters  sought  to  be  introduced 
were  admissible  in  evidence.  The  rail- 
road commission,  like  a  commissioners' 
court,  board  of  trustees,  or  any  other 
official  body,  cannot  act  through  its 
individual  members  but  must  act  as  a 
body.  Jackson-Foxworth  Lumber  Co. 
v.  Hutchinson  County,  88  S.  W.  412. 
The  letters  sought  to  be  introduced 
were  certainly  not  certified  copies  of 
any  rules  or  orders,  and  if  admissible  at 
all  must  come  under  that  part  of  the 
act  provicling  for  printed  copies  pub- 
lished by  authority  of  the  commission. 
In  our  opinion  they  were  not  admissible 
as  printed  copies  of  any  orders  made 
by  the  commission  because  they  did  not 
purport  to  be  the  official  act  of  the 
commission,  but  merely  letters  signed 
by  one  of  the  commissioners."  Quanah, 
etc.  K.  Co.  r.  Drummond  (Tex.  Civ  ), 
147  S.  W.  728. 

Certificate  added  to  compilation  of 
ordinances  after  its  admission.  Thomas 
f.  Yazoo,  95  Miss.  395,  48  S.  821.  Issue 
as  to  forgery  of  deed  raised  by  affidavit 
of  stronger.  Houston  O.  Co.  v.  Kim- 
ball (Tex.  Civ.),  114  S.  W.  G()2. 
Presumption  in  civil  action  is  against 
forgery,  and  it  is  not  weakened  be- 
cause no  claim  made  under  the  in- 
strument; presumjition  strengthens  with 
lapse  of  time.  Houstoir  O.  Co.  v.  Kim- 
ball, supra. 

827-55  Parrish  v.  C,  136  Kv.  77, 
123  S.  W.  339;  Lancaster  v.  Ames,  103 
Me.  87,  68  A.  533,  17  L.  E.  A.  (N.  S.) 
229  (reply  letter  admissible);  Pevcko 
V.  Shinn,>6  Neb.  364,  107  N.  W."  386 
(id.);  W.  U.  T.  Co.  v.  O'Fiel,  47  Tex. 
Civ.  40,  104  S.  W.  406  (railroad  time 
card).  See  In  re  Hock's  Will,  129 
N.  Y.  S.  196. 

By  statute  in  South  Carolina  the  pro- 
duction of  original  bonds  prima  facia 
evidence  of  their  execution.  Richland 
Co.  r.  Owens  (S.  C),  75  S.  E.  549. 
827-56  Stone  r.  Golberg,  6  Ala.  App. 
249,  60  S.  744;  Vizard  r.  Moody,  119 
Ga.  918,  47  S.  E.  348;  Kauffmau  v.  Bail- 
lie,  46  Wash.  248,  89  P.  548. 
827-57  Specific  denial  of  execution. 
See  Hlinois  S.  Co.  r.  Paczocha,  139 
Wis.  23,  119  N.  W.  550. 


827-58  Waterburv  Nat.  Bk.  r.  Reed, 
231  111.  246,  83  N.  E.  188.  See  Owens 
r.  Bridges,  13  Ga.  App.  419,  79  S.  E. 
225;  Watson  v.  R.  Co.,  164  N.  C.  176, 
SO   S.   E.  175. 

827-59  Nashville,  etc.  Ry.  v.  Peav- 
ler,  134  Ga.  618,  68  S.  E.  432  (city 
code);  Glos  v.  Holmes,  228  111.  436,  81 
N.  E.  1064;  S.  V.  Bartholomew,  176  Ind. 
182,  95  N.  E.  417;  Succession  of  Derig 
ny,  128  La.  853,  55  S.  552;  Healy  v. 
Hoy,  115  IVOnn.  321,  132  N.  W.  208; 
Ore.,  etc.  Co.  v.  Coolidge,  59  Or.  5,  116 
P.  93;  Horgan  t:  Town,  32  R.  I.  528, 
80  A.  271;  Bruce  v.  Wanzer,  20  S.  D. 
277,  105  N.  W.  282;  Hamon  r.  Foust, 
127  Tenn.  32,  150  S.  W.  418;  Smithers 
r.  Lowrance,  100  Tex.  77,  93  S.  W.  1064. 
See  Glos  v.  Stern,  213  111.  325,  72  N.  E. 
1057;  Glos  v.  Dyche,  214  111.  417,  73 
N.  E,  757;  Chicago,  etc,  R.  Co.  v. 
Grantham,  165  Ind.  279,  75  N.  E.  265; 
Craw  V.  Abrams  (Neb.),  97  N.  W.  296; 
Cunningham  v.  Ponca  City,  27  Okla. 
858,  113  P.  919;  Bybee  v.  Embree 
(Tex.  Civ.),  135  S.  W.  203. 
Certified  copy  on  loss  of  original.  Lee 
r.  Pearson,  138  Ga.  646,  75  S.  E.  1051; 
Black,  etc.  Dist.  t\  Marple,  19  Ida.  176, 
112   P.   766. 

The  genuineness  of  the  signature  of  the 
secretary  of  state  and  that  of  the 
governor  is  presumed  from  the  great 
seal  being  affixed.  Fowler  r.  Devel- 
opment Co.,  158  N.  C.  48,  73  S.  E. 
4SS. 

828-60  Albany  Nat.  Bank  r.  Georgia 
Bank  Co.,  137  Ga.  776,  74  S.  E.  267 
(chattel  mortgage  recorded) ;  Murphv 
V.  Cady,  145  Mich.  33,  108  N.  W.  493; 
Lamar  v.  S.,  49  Tex.  Cr.  563,  95  S.  W 
509;  Slaughter  v.  Cooper  (Tex.  Civ.), 
107  S.  W.  897;  Chrast  r.  O'Connor,  41 
Wash.  360,  83  P.  238.  See  Jim  Pearce 
Co.  V.  Fisher,  170  Ala.  456,  54  S.  164. 
But  see  Hamon  v.  Foust,  127  Tenn.  32, 
150  S.  W.  41 S. 

Papers  and  documents  in  a  bankruptcy 
proceeding  must  be  authenticated  by 
the  referee  before  they  can  be  intro- 
duced in  evidence  in  another  j^roceod- 
ing,  or,  where  they  have  been  for- 
warded to  the  clerk  of  the  bankruptcy 
court  thev  should  be  certified  by  him. 
Horton  V.  Ilarralson,  130  La.  I'OO,  57 
S.   643. 

Copy  certified  by  collector  of  internal 
revenue. — "It  is  sai<l  that  this  certifi- 
cate was  incompetent  for  the  reason 
that  there  was  no  showing  that  the 
record  itself  could  not  have  been  pro- 
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duced;  it  being  located  in  Detroit  and 
■within  the  jurisdiction  of  the  court. 
The  record  which  was  certified  by  the 
internal  revenue  collector  was  one 
which  he  is  required  to  keep  by  the 
laws  of  the  United  States.  He  is  also 
required  to  furnish  certified  copies  of 
the  same  to  the  prosecuting  officers  of 
any  state,  county,  or  municipality 
making  application  therefor.  Section 
3240,  Kev.  Stat.  U.  S.,  as  amended  by 
act  of  June  21,  1906,  c.  3509,  31  Stat. 
387  (U.  S.  Comp.  St.  Supp.  1911,  p. 
942).  The  record  itself  would  have  been 
admissible  on  the  question  of  the  res- 
pondent's guilt  (People  r.  Moore,  155 
Mich.  107,  118  N.  W.  742),  and  we  can 
see  HO  reason  why  a  certified  copy  of 
the  record  should  not  be  admissible 
when  certified  in  accordance  with  our 
statute  for  the  admission  of  public  rec- 
ords, where  the  removal  of  them  from 
their  usual  place  of  custody  would 
work  an  inconvenience  to  the  public 
service.  C.  L.  1897,  §10,169."  P.  v. 
Lalonde,  171  Mich.  286,  137  N.  W.  74. 
828-61  Glos  v.  Holmes,  228  HI.  436, 
81  N.  E.  1064;  S.  V.  Schaeffer,  74  Kan. 
390,  86  P.  477;  Carp  v.  Ins.  Co.,  203 
Mo.  295,  101  S.  W.  78;  Smithers  V.  Low- 
rance  (Tex.  Civ.),  93  S.  W.  1064.  See 
Star  L.  Assn.  r.  Moore,  4  Penne. 
(Del.)  308,  55  A.  946;  Stanley  r.  Hill, 
135  Ga.  711,  70  S.  E.  577;  Lane,  etc. 
Co.  V.  Storm  Lake,  151  la.  130,  130 
N.  W.  924. 

Ordinance  purporting  to  be  published 
in  pamphlet  by  authority,  admissible. 
Southern  K.  Co.  v.  Weatherlow,  153 
Ala.  171,  44  S.  1019;  Illinois  C.  E.  ;Co. 
r.  Warriner,  229  111.  91,  82  N.  E.  246; 
Ft.  Worth,  etc.  E.  Co.  v.  Hawes,  48 
Tex.  Civ.  487,  107  S.  W.  556;  St.  Louis, 
etc.  E.  Co.  V.  Garber  (Tex.  Civ.),  108 
S.  W.  742.  See  infra,  ''Municipal  Cor- 
porations,"  824-66. 

Record  may  be  identified  by  custodian 
who  holds  two  offices  in  either  capa- 
city. P.  V.  E.  Co.,  243  111.  217,  90  N. 
E.  730. 

828-62  Barringer  r.  Dauernheim,  127 
La.  679,  53  S.  923;  Straub  v.  Becker, 
127  N.  Y.  S.  310.  See  vol.  10,  p. 
1032. 

828-63  Eeid  v.  S.,  168  Ala.  118,  53 
S.  254;  McLin  Co.  r.  Worden,  99  Miss. 
'547,  55  S.  358;  Goss  r.  Herman,  20  N. 
D.  295,  127  N.  W.  78;  Half  hill  v.  Ma- 
lick,  145  Wis.  200,  129  N.  W.  1086.  See 
vol.  10,  p.  1014,  et  seq.,  and  supplement 
tli^reto. 


Not  applicable  to  United  States  courts. 

Edwards  V.  Smith  (Tex.  Civ.),  137  S. 
W.    1161. 

829-64  Law  v.  S.,  2  Ala.  App.  257, 
56  S.  79;  Pirrung  v.  Council,  104  App. 
Div.  571,  93  N.  Y.  S.  575.  See  vol.  10, 
p.    1032. 

829-65  Sorenson  v.  U.  S.,  168  Fed. 
785,  94  C.  C.  A.  181;  Zimmerman  Mfg. 
Co.  V.  Dunn,  163  Ala.  272,  50  S.  906; 
Chicago  M.  &  L.  Co.  f.  Co.,  94  Ark. 
183,  126  S.  W.  .380;  P.  r.  Lanterman,  9 
Cal.  App.  674,  100  P.  720;  Gaston  v. 
S.,  9  Ga.  App.  824,  72  S.  E.  285; 
Thompson  v.  Wilkinson,  9  Ga.  App. 
367,  71  S.  E.  678;  Brown  v.  Eape,  136 
Ga.  584,  71  S.  E.  802;  Brown  v.  Bass, 
132  Ga.  41,  63  S.  E.  788;  Equitable 
Mfg.  Co.  t\  Co.,  130  Ga.  67,  60  S.  E. 
262;  Stevenson  v.  Co.,  143  111.  App, 
397;  Lane  r.  C,  134  Ky.  519,  121  S.  W. 
486;  Succession  of  Sallier,  115  La.  97, 
38  S.  929;  DiGiorgio  Co.  v.  E.  Co.,  104 
Md.  693,  65  A.  425;  Virtue  v.  Mfg.  Co., 
123  Minn.  17,  142  N.  W.  930,  1136; 
Hicks  V.  Surety  Co.,  169  Mo.  App.  479, 
155  S.  W.  71;  Scotland  Countv  Nat. 
Bk.  r.  Hohn,  146  Mo.  App.  699,  125  S. 
W.  539;  Walden  v.  Assn.,  89  Neb.  546, 
131  N.  W.  962;  In  re  Pirie,  198  N.  Y. 
209,  91  N.  E.  587;  Goldstein  v.  Schwartz, 
148  N.  Y.  S.  256;  Eminent  Household 
V.  Prater,  37  Okla.  568,  133  P.  48; 
S.  V.  Pirkey,  22  S.  D.  550,  118  N.  W. 
1042;  Sullivan  v.  Fant  (Tex.  Civ.),  160 
S.  W.  612;  Gulf,  etc.  E.  Co.  v.  Lampkin, 
53  Tex.  Civ.  524,  116  S.  W.  128. 
See  Norton  v.  Woodward  &  Co.  (Ala.), 
64  S.  609;  Swindall  r.  Ford  (Ala.),  63 
S.  651;  Black  v.  Terry,  157  Ky.  600, 
163  S.  W.  737;  Beekler's  Ex.  v.  Cum- 
berland, 150  Ky.  257,  150  S.  W.  335; 
Line  v.  Line,  119  Md.  403,  86  A.  1032; 
Supreme  Lodge  v.  Mims  (Tex.  Civ.), 
167  S.  W.  835;  Security,  etc.  Co.  v. 
Stuart  (Tex.  Civ.),  163  S.  W.  396; 
Groesbeck  v.  Wiest  (Tex.  Civ.),  157  S. 
W.  258;  Ferrell  P.  S.  (Tex.  Cr.),  152 
S.  W.  901 ;  S.  W.  Surety  Ins.  Co.  r.  An- 
derson (Tex.  Civ.),  152  S.  W.  816;  Nel- 
son V.  Co.,  52  Wash.  177,  100  P.  325; 
infra,  "Insurance,"  542-16.  Contra, 
if  letters  introduced  to  prove  diligence 
as  foundation  for  secondary  evidence. 
McDonald  t\  Hanks,  52  Tex.  Civ.  140, 
113  S.  W.  604. 

Execution  of  written  instrument  intro- 
duced to  prove  collateral  fact  need  not 
be  formally  proved.  S.  v.  Waldrop,  73 
S.  C.  60,  52  S.  E.  793, 
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Execution  of  deed  introduced  to  show 
color  of  title  nocd  not  be  ]iiov(^.l.  Bran- 
iian  V.  Ilonry,  142  Ala.  6i»S,  3!)  S.  02. 
Recognition  and  use  of  books  contain- 
ing by-laws,  suiricient  proof  of  authen- 
tication. Star  L.  Assn.  r.  Moore,  4 
Penne.  (Del.)  3ns,  55  A.  946. 
Denial  of  execution  in  verifier!  plead- 
ing, not  final  if  other  evidence  raises 
an  issue.  Henderson  r.  Co.  (Tex.  Civ.), 
128   S.  W.   fill. 

As  to  proof  of  private  writings,  see 
"Written  Instrunieiits, "  vol.  14,  ]i.  733, 
et  seq. 

Constitution  of  unincorporated  society 
may  be  received  after  i)roof  pajier  on 
which  it  was  written  was  found  and 
kept  in  its  archives  and  acted  upon 
by  society,  without  other  proof  of  its 
adoption;  and  proof  that  all  doings  of 
the  society  is  contained  in  a  book  is 
sufhcient  to  authorize  its  reception  in 
favor  of  a  non-member  to  show  its  or- 
ganization and  acts.  Tarbell  v.  Gif- 
ford,  82  Vt.  222,  72  A.  921. 
Sufficiency  of  foundation  is  for  re- 
viewa])lo  discretion  of  court.  Bull 
Remedy  Co.  r,  Clark,  109  Minn.  396, 
124  N.  W.  20. 

Letter  shown  to  have  been  received  in 
due  course  in  rej'ly  to  a  letter  sent 
writer  may  be  received  without  further 
evidence  of  authenticity  if  no  objec- 
tion made.  Helwig  r.  Aulabaugh,  S3 
Nob.  542,  120  N.  W.  162. 
829-66  Holland  r.  Rigj^s,  .o3  Tex.  Civ. 
367,  116  S.  W.  167.  See  Richards  r. 
Co.,  145  Ala.  657,  39  S.  615;  Leftkovitz 
V.  Bk.,  152  Ala.  521,  44  S.  613;  S.  r. 
Matlack,  5  Penne.  (Del.)  401,  64  A. 
259. 

Circumstantial  evidence  may  establish 
execution  of  writing.  International  II. 
Co.  r.  Campbell,  43  Tex.  Civ.  421,  96 
S.   W.   93. 

In  foreign  language. — 'Mitchell  /•.  Rob- 
inson (Tex.),  136  S.  W.  501. 
829-67  Touart  r.  Rickert,  163  Ala. 
362,  50  S.  896;  Tucker  r.  Helgren.  102 
Minn.  382.  113  N.  W.  912;  :\rurrav  v. 
Pnskett,  lU  ]\rinn.  44,  130  N.  W."  14. 
A  contract  conveying  interest  in  a 
business  and  retaining  a  lien,  which 
was  acknowledged  and  filed  with  the 
county  records  of  liens,  is  admissible. 
Hawkins  r.  "Western  Nat.  Bk.  (Tex. 
riv.\  146  S.  W.  1191. 
829-68  Malsbv  v.  Gamble,  61  Fla. 
810,  54  S.  166. 

829-69  Webb  r.  Till.  134  Ga.  388. 
67  S.  E.  1034,  unless  affidavit  of  forg- 


ery filed.  See  Lewis  r.  Glass  (Ala.), 
39  S.  771;  Bale  v.  Todd,  123  Ga.  99, 
50  S.  E.  990;  Tickers  V.  Hawkins,  128 
Ga.  794,  58  S.  E.  44. 
Failure  to  formally  introduce  deed  not 
cause  for  reversing  judgment  if  p.-irties 
treated  it  as  in  evidence.  Maxwell  v. 
McCall,  145  Ta.  687,  124  N.  W.  760. 
Sworn  translation  required  of  instru- 
ment in  foreign  tongue.  Noble  v. 
Gates,  230  Mo.  189,  130  S.  W.  302. 
829-70  Nelson  v.  Bock,  84  N.  J.  L. 
123,  85  A.  1009;  Boyle  v.  Knausa,  81 
N.  J.  L.  330,  79  A.  1025;  Boswell  r. 
Bk.,  16  Wyo.  161,  92  P.  624,  93  P.  661. 
Contra,  Ballow  r.  Collins,  139  Ala.  543, 
36  S.  712;  Lewis  v.  Glass  (Ala.),  39 
S.  771;  Miss.  L.  Co.  v.  Kelly,  19  S.  D. 
577,  104  N.  W.  265. 

As  to  proof  of  attested  instruments, 
see  vol.  14,  p.  757,  et  seq. 
830-71  Merck  r.  Merck,  89  S.  C. 
347,  71  S.  B.  969;  Hightower  v.  Tavlor 
(Tex.  Civ.),  126  S.  W.  621. 
830-73  Swindall  r.  Ford  (Ala.).  63 
S.  651;  Akins  v.  Adams  (Mo.),  164  S. 
W.  603;  In  re  Pirie  (N.  Y.),  91  N.  E. 
587.  See  Knolhoflf  i".  Mark  (Or.),  136 
P.   893. 

That  subsequent  to  the  date  of  the 
certificate  as  to  filing  a  mortgage  was 
taken  from  the  clerk 's  ofiice  to  pro- 
cure the  affidavit  before  the  notary 
by  the  subscribing  witness,  does  not 
render  the  mortgage  inadmissible.  Al- 
bany Nat.  Bk.  V.  Georgia  &  Co.,  137 
Ga.  776,  74  S.  E.  267. 
830-74  Mobile,  etc.  B.  Co.  r.  Haw- 
kins, 163  Ala.  565,  51  S.  37;  Torrv  r. 
Broadhurst,  127  Ga.  212,  56  S.  E.  282; 
Worman  r.  Seybert,  78  N.  J.  L.  176, 
73  A.  529  (proof  of  handwriting,  prima 
facie  evidence  of  execution  of  jiaper). 
831-76  Louisville  &  N.  R.  Co.  v. 
Pri,-e.  159  Ala.  213,  48  S.  814,  receipt 
siL'iied  bv  agent's  mark. 
831-78'  Barker  r.  Elec.  Co..  173  Ala. 
28,  55  S.  364;  Campbell  r.  Bates,  143 
Ala.  338,  39  S.  144;  De  Gentile  v. 
Shingle  Co.,  130  La.  705,  58  S.  517;  In 
ro  Butrick,  185  Mass.  107,  69  N.  E. 
1044;  Nicholson  r.  Lumb.  Co.,  156  N. 
C.  -59,  72  S.  E.  86;  Robertson  v. 
Brothers  (Tex.  Civ.),  1.39  S.  W.  657; 
Dickinson  r.  Smith.  134  Wis.  6,  114 
N.  W.  133.  See  Anderson  r.  Cole.  234 
:Mo.  1,  136  S.  W.  395;  Goodhue  v. 
Cameron,  142  App.  Div.  470,  127  N.  Y. 
S.  120:  Wright  r.  Hull,  83  0.  St.  385, 
94  N.  E.  813. 
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Account  book  entries. — H.  C.  Cole  &  Co. 
V.  W.  Lea  &  Sons  Co.,  35  Api),  Cas. 
(D.   C.)    3o5. 

Its  admission  is  not  conclusive  of  its 
genuineness.  Daugharty  v.  Drawdy, 
134  Ga.  650,  68  S.  E.  472. 
Recital  in  ancient  document. — Ardoin  v. 
Cobb  (Tex.),  136  S.  W.  271. 
831-SO  P.  r.  Lanterman,  9  Cal.  App. 
674,  100  P.  720;  Euckman  f.  Co.,  139 
Mo.  App.  256,  123  S.  W.  69;  Koloff  r. 
E.  Co.,  71  Wash.  543,  129  P.  398.  See 
vol.  14,  p.  776,  n.  24,  and  supplement 
thereto.  Comp.  Lewiston,  etc.  Dep.  Co. 
r.  Shackford,  213  Mass.  432,  100  N.  E. 
828.  Contra  as  to  freight  bills.  Beach 
V.  Schroeder,  47  Colo  312,  107  P.  271. 
By  statute  authenticated  copy  of  bond 
is  prima  facie  evidence  of  execution. 
Bulger  t\  Preniea,  93  Neb.  697,  142 
N.  W.  117. 

Freight  receipt. — Southern  Exp.  Co. 
V.  Hill,  81  Ark.  1,  9?  S.  W.  371;  Bell 
V.  E.  Co.,  125  Ga.  510,  54  S.  E.  532. 
Tax  receipt. — Chastang  v.  Chastang, 
141  Ala.  451,  37  S.  799. 
Chattel  mortgage.  —  Becker  t\  Bowen 
(Tex.  Civ.),  79  S.  W.  45. 
Minutes  of  proceedings  of  association. 
General  Prop.  r.  Force,  72  N,  J.  Eq. 
56,  68  A.  914. 

Bill  of  sale. — Jaquith  Co.  v.  Shumway, 
80  Vt.  550,  69  A.  157. 
Indorsement  on  mortgage.  Hodge  v. 
Hudson,  139  N.  C.  358,  51  S.  E.  954. 
Promissory  note. — ^Patton  v.  Bk.,  124 
Ga.  965,  53   S.  664. 

Record  of  marriage. — Murphy  v.  P., 
213  111.  154,  72  N.  E.  779. 
Hospital  records. — Cashin  r.  E.  Co., 
185  Mass.  543,  70  X.  E.  930. 
Marriage  certificate.  —  Broadriek  v. 
Broadrick,  25  Pa.  Super.  225. 
Letters  received  by  a  party  through 
the  mail,  purporting  to  have  been  ad- 
dressed to  him  by  the  other  party  with 
reference  to  relevant  matters,  and  in 
response  to  letters  written  by  the  ad- 
dressee, are  admissible  without  further 
proof  of  their  authorship.  Allen  v. 
Bk.,  129  Ga.  748,  59  S.  E.  813;  City 
Nat.  Bk.  V.  Jordan,  139  Ta.  499,  177 
N.  W.  758;  Ex  parte  Denning,  50  Tex. 
Cr.  629,  100  S.  W.  401. 
Telegrams. — Same  rule  applies.  Edwards 
V.  Erwin,  148  N.  C.  429,  62  S.  E.  545. 
833-81  Patton  v.  Bk.,  124  Ga.  965, 
53  S.  E.  664;  Henderson  v.  Co.  (Tex. 
Civ.),  128  S.  W.  671  (evidence  should 
be  heard  in  absence  of  .jury).  See 
Jarecki  Co.  v.  Eyan,  114  Minn.  38,  129 


X.  W.  1055;  McGrath  v.  Xorcross,  78 
X.  J.  Eq.  120,  79  A.  85. 
Proof  of  authorisation  of  letters  writ- 
ten by  another  must  more  than  raise 
conjecture,  suspicion  or  possibility. 
Sorenson  v.  U.  .S.,  168  Fed.  785,  94 
C.  C.  A.  181. 

833-83  P.  i:  Lcmmon,  256  111.  631, 
100   N.   E.   200. 

833-87  Wall  r.  S.,  2  Ala.  App.  157, 
56  S.  57;  P.  r.  Peterson,  153  111.  App. 
480. 

834-92     Wall  v.  S.,  2  Ala.  App.  157, 
56   S.  57;   Western  C.   Co.  v.  Anderson, 
45  Tex.  Civ.  513,  101  S.  W.  1061. 
835-97     S.    v.   Xilson,    56   Wash.    289, 
105   P.  829. 

835-1  Paper  not  inadmissible  be- 
cavise  of  memorandum  on  its  margin. 
McCreery  v.  Ollendorff,  116  N.  Y.  S. 
30. 

835-4  Lanier  r.  Hebard,  123  Ga.  626, 
51  S.  E.  632;  Frucia  f.  Trueheart,  48 
Tex.  Civ.  513,  106  S.  W.  736. 
All  of  a  document  must  be  offered. 
Wallace  v.  Dorris,  218  Pa.  534,  67  A. 
858.  See  Closson  v.  Bligh,  41  Ind. 
App.  14,  83  N.  E.  263;  840-21. 
835-5  Entry,  by  clerk  admissible. 
Mitchell  V.  Inman  (Tex.  Civ.),  156  S. 
W.  290. 

836-7     See  vol.  10,  p.  795,  et  seq. 
Inadmissible  unless  a  proper  return  is 
attached.      Bln<'k    Hills   B.    Co.    v.    Ins. 
Co.   (S.  D.),  141  N.  W.  358. 
839-16     See  Patterson   v.  Drake,   126 
Ga.  478,  55  S.  E.  175;  Kozee  v.  C,  139 
Ky.   66,   129    S.   W.    327;    In   re  Acker, 
70  N.  J.  Eq.  669,  62  A.  556. 
839-17     See    Hagan    v.    Holderby,    62 
W.  Ya.  106,  57  S.  E.  289. 
839-18     See    Strecker    v.    Eailson,    16 
X.  D.  68,   111    N.   W.   612,   8   L.   E.   A. 
(N.   S.)    1099. 

840-19  Brandt  v.  Public  Bk.,  123  X. 
Y.  S.  807.  See  Crawford  v.  Eoney,  126 
Ga.  763,  55  S.  E.  499. 
840-21  Part  of  private  document 
may  be  sufficient  if  it  contains  all  that 
is  relevant.  St.  Louis,  etc.  E.  Co.  t'. 
Mav,  53  Tex.  Civ.  257,  115  S.  W.  900. 
840-22  See  Gabriel  f.  Bk.,  145  Cal. 
266,  78  P.  736. 

Mutilated  book  excites  suspicion. 
Crane  v.  Brewer,  73  X.  J.  Eq.  558,  68 
A.  78. 

Patent  is  prima  facie  evidence  of  util- 
itv    of    article    patented.      Wavmire    V. 
Shipley,  52  Or.  464,  97  P.  807.' 
Private  document  does  not  bind  party 
•  introducing  it  so  as  to  exclude  all  evi- 
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denre  relating  to  it.  Hoffman  v.  Hen- 
rifks,  21  Okla.  479,  96  P.  5S9. 
841-23  See  Lanier  i:  Ilebarr],  123  Ga. 
626,  51  S.  E.  632;  Tifft  r.  Greene,  211 
111.  389,  71  N.  E.  1030;  Koch  v.  Streuter, 
232  111.  594,  83  N.  E.  1072;  Rice  -v. 
Woolery,  38  Okla.  199,  132  P.  817; 
Cockrell  v.  Schmitt,  20  Okla.  207,  94 
P.  521;  Webb  r.  Eitter,  60  W.  Ya.  193, 
54  S.  E.  484;  Hudkins  v.  Bush,  69  W 
Va.  194,  71  S.  E.  106.  But  see  South 
Memphis  L.  Co.  v.  Lumb.  Co.,  210  Fed. 
2.-;7,  127  C.  C.  A.  75. 
Becitals  in  judgment  not  evidence 
against  third  ]>ersoiis.  Parlin  &  O.  Co. 
f.  Vawter,  39  Tex.  Civ.  520,  88  S.  W. 
407.  See  Swainson  v.  Scott,  111  Tenn. 
140,  76  S.  W.  909. 

841-24  Disha's  Admr  v.  Harrison 
Countv,  141  Ky.  692,  133  S.  W.  545. 
842-25  Am.  T.  &  S.  Bk.  r.  Co.,  165 
Fed.  34,  91  C.  C.  A.  72;  Wagner  v. 
Allemania,  71  Misc.  448,  128  N.  Y.  S. 
629. 

842-28  Wells  v.  Blackman,  121  La. 
394.  40  S.  437;  Eussell  r.  Scofield,  134 
Wis.  21,  113  X.  W.  1094. 
Sworn  copies  of  records  cannot  be  im- 
peached bv  parol.  Glos  r.  Holmes,  228 
111.  436,  si  N.  E.  1064. 


DOMICIL. 

Weight  of  presumption,  855-24. 
846-1  Graves  i\  Georgetown,  154  Kv. 
207,  157  S.  W.  33;  Helm  r.  C,  135  Ky. 
392,  122  S.  W.  196;  Erwin  v.  Benton, 
120  Kv.  536,  87  S.  W.  291;  Miller  r. 
Woodmen,  140  Wis.  505,  122  N.  W. 
1126. 

Definition.— Holt    r.    Hendee,    248     111. 
2SS,  93  N.  E.  749. 

846-2  Gaddic  r.  Mann,  147  Fed.  955; 
Succession  of  Simmons,  109  La.  1095, 
34  S.  101;  Holyoke  r.  Ilolvoke's  Est., 
110  ^Fe.  469,  87  A.  40;  Mather  r.  Cun- 
ningham, 105  ]\re.  326,  74  A.  809;  In  ro 
Wise's  Est.,  146  N.  Y.  S.  789;  Aetna 
Nat.  Bk.  r.  Kramer,  142  App.  Hi  v.  4^4, 
126  N.  Y.  S.  970;  Miller  r.  Woodmen, 
140  Wis.  505,  122  N.  W.  1126. 
847-3  Gaddie  r.  Mann,  suj^ra;  P.  v. 
Noir,  207  111.  180,  69  N.  E.  905;  S.  r. 
Scott,  171  Ind.  349,  86  N.  E.  409; 
Schmoll  r.  Schenck,  40  Ind.  App.  581, 
82  X.  E.  805;  Farrow  r.  Farrow  (la.). 
143  X.  W.  856;  Glotfeltv  r.  Brown,  148 
la.  124,  126  X.  W.  797;  Shirk  r.  Twp., 
137  Ta.  230.  114  X.  W.  884;  In  re  Col- 
ton,   129   la.   542,   105   N.  W.   lOOS;    In 


re  Titterington,  130  la.  356,  106  X.  W. 
761;  Cover  r.  Hatten,  136  la.  63,  113 
X.  W.  470;  Graves  v.  Georgetown,  154 
Ky.  207,  157  S.  W.  33;  First  Xat.  Bk. 
V.  Hinton,  123  La.  1018,  49  S.  692; 
Ballard  r.  Puleston,  113  La.  235,  36 
S.  951;  Whately  v.  Hatfield,  196  Mass. 
393,  82  X.  E.  48;  Watkinson  r.  Wat- 
kinson,  68  X.  J.  Eq.  632,  60  A.  931,  69 
L.  R.  A.  397;  Guggenheim  r.  Citv,  etc. 
80  N.  J.  L.  246,  76  A.  338;  Wacker  r. 
Wacker,  154  App.  Div.  495,  139  X.  Y. 
S.  78;  In  re  Wise's  Est.,  146  X.  Y. 
S.  789;  Post  v.  Post,  71  Misc.  44,  129 
X.  Y.  S.  754;  Watson  r.  E.  Co.,  152 
X.  C.  215,  67  S.  E.  502;  Pickering  r. 
Winch,  48  Or.  500,  87  P.  763;  Burleigh 
V.  Hecht,  22  S.  D.  301,  117  X.  W.  367; 
Stewart  r.  Kleinschmidt,  51  Wash.  90, 
97  P.  1105;  Duxstad  V.  Duxstad,  17 
Wyo.  411,  100  P.  112. 
Presumption  rebuttable  by  slight  cir- 
cumstances. Holtan  r.  Beck,  20  X.  D. 
5,  125  X.  W.  1048. 

848-4  See  Redfearn  r.  Hines,  123  Ga. 
391,  51  S.  E.  407;  Donaldson  v.  S.,  167 
Ind.  553,  78  X.  E.  182. 
848-5  Eisele  r.  Oddie,  128  Fed.  941 ; 
Mather  r.  Cunningham,  105  Me.  326,  74 
A.  809;  S.  i:  Wurdeman,  129  Mo.  App. 
263,  108  S.  W.  144;  In  re  Lowry,  18 
Pa.  C.  C.  591  (place  of  residence  of 
little  weight);  Savage  v.  I'mjihries 
(Tex.  Civ.),  118  S.  W.  893;  Pendleton 
V.  C,  110  Va.  229,  65  S.  E.  536;  Miller 
r.  Woodmen,  140  Wis.  505,  122  X.  W. 
1126. 

The  city  has  the  burden  of  proof  that 
defendant  wa.s  a  resident  and  had  his 
domicil  therein  in  an  action  to  recover 
taxes.  Graves  r.  Georgetown,  154  Kv. 
2117.  157  S.  W.  33. 

Residence  and  domicil  distinguished. 
O'Brien  V.  O'Brien,  16  Cal.  App.  103, 
116  P.  692;  Oglesbv  r.  Turner,  127  La. 
10!)3,  54  S.  400. 

"The  presumption  of  the  law  is  that 
where  a  person  actually  lives  is  hia 
domicil,  though  this  is  a  rebuttable 
presumption.  Anderson  r.  Watt.  13S  U. 
S.  694,  11  Sup.  Ct.  449,  34  L.  ed.  1078. 
But  it  is  also  true  that,  ^[r.  Harrison 
having  by  his  pleailings  raiseil  the 
question  of  the  jurisdiction  of  the  court 
by  an  allegation  that  he  was  a  resi- 
dent of  a  different  jurisdiction,  the 
burden  was  upon  him  to  show  the  lack 
of  jurisdiction  of  circuit  court."  Har- 
rison   r.   Harrison.    117   Md.   607,   84    A. 

Presumption  appellant    is    resident    of 
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county  in  which  suit  brought.  Traders' 
Ins.    Co.    V.    Humphrey,    207     111.     540, 

69  N.  E.  875. 

850-6  In  re  Grant's  Est.,  83  Misc.  257, 
144  N.  Y.  S.  567;  In  re  Bremme,  13 
Pa.  C.  C.  177. 

850-7  Comp.  Winans  v.  Atty.  Gen. 
(1904)  App.  Cas.  (Eng.)  287  (Lord 
Macnaghten  's  opinion) ;  Donaldson  v. 
S.,  167  Ind.  553,  78  N.  E.  182;  Hib- 
bert  t\  Hibbert,  72  N.  J.  Eq.  778,  65 
A.  1028. 

850-8  Whately  v.  Hatfield,  196  Mass. 
393,  82  N.  E.  48. 

850-9  See  Whately  v.  Hatfield,  supra. 
Voluntary  change. — Hindorff  v.  Sover- 
eign Camp,  150  la.  185,  129  N.  W.  831. 
850-10  In  re  Titterington,  130  la. 
356,  106  N.  W.  761. 

850-H  Sailor  in  service  does  not 
lose  legal  residence.  Radford  r.  Rad- 
ford, 26  Ky.  L.  R.  652,  82  S.  W.  391. 
851-13  Boyle  v.  Griffin,  84  Miss.  41, 
36  S.  141. 

Last  domicil  of  infant's  deceased 
father,  fixes  domicil  of  infant.  Nunn 
V.  Robertson,  80  Ark.  350,  97  S.  W;. 
293;  Young  v.  Hiner,  72  Ark.  299,  79 
S.  W.  1062;  In  re  Bunting,  30  Utah 
251,  84  P.   109. 

Domicil  of  parent,  not  necessarily 
domicil  of  minor  child.  Wirsig  f.  Scott, 
79  Neb.  322,  112  N.  W.  655.  Comp. 
Beekman  v.  Beekman,  53  Fla.  858,  43 
S.  923;  In  re  Bunting,  supra. 
851-14  Smith  v.  Young,  136  Mo.  App. 
65,  117  S.  W.  628. 

Child  awarded  to  custody  of  mother, 
in  divorce  proceedings,  takes  her  domi- 
cil. Toledo  T.  Co.  v.  Cameron,  137 
Fed.  48,  69  C.  C.  A.  28, 
852-15  Nunn  v.  Robertson,  80  Ark. 
350,  97  S.  W.  293. 

852-17  Smith  v.  Smith,  35  Ind.  App. 
610,  74  N.  E.  1008;  First  Nat.  Bk.  v. 
Hinton,  123  La.  1018,  49  S.  692;  Wacker 
V.  Wacker,  154  App.  Div.  495,  139  N. 
Y.  S.  78;  Callahan  v.  Callahan,  65  Misc. 
172,  121  N.  Y.  S.  39. 
853-18  Gordon  r.  Yost,  140  Fed.  79; 
Wilcox  V.  Nixon,  115  La.  47,  38  S. 
890;  White  v.  Glover,  116  N.  Y.  S. 
1059.  See  Miner  v.  Morgan,  83  Neb, 
400,  119   N.  W.   781;    Elwell  v.  Elwell, 

70  Misc,  61,  128  N.  Y.  S.  495. 
After  a  valid  decree  of  separation 
is  no  presumption  wife's  domicil  fol- 
lows that  of  husband.  Pereival  v. 
Percival,  106  App.  Div.  Ill,  94  N.  Y. 
S.  909,  186  N.  Y.  587,  79  N.  E.  1114. 
Ppmicil  of  matrimony  continues  to  be 


domicil  of  deserted  wife  until  she  ac- 
quires another.  Hibbert  v.  Hibbert,  72 
N.  J.  Eq.  778,  65  A.  1028. 
Husband's  wrongful  acts  cannot  forfeit 
wife's  matrimonial  domicil.  Duxstad 
i:  Duxstad,  17  Wyo.  411,  100  P.  112. 
854-20  Gaddie  v.  Mann,  147  Fed. 
955;  Carwile  v.  Jones,  38  Mont.  590,  101 
P.  153;  Grant  v.  Lawrence,  37  Utah 
450,  108  P.  931  (presumption  of  fact 
only).  See  Forlaw  v.  Co.,  124  Ga.  261, 
32  S.  E.  898;  Barfield  v.  Coker,  73  S. 
C.  181,  53  S.  E.  170;  McCord  v.  Rosene, 
39  Wash.  1,  80  P.  793;  Buchholz  v. 
Buchholz,  63  Wash.  213,  115  P.  88. 
Contra,  Estopinal  V.  Michel,  121  La. 
879,  46  S.  907. 

The  family  of  an  unmarried  man  con- 
sists of  any  group  of  persons  forming 
a  distinct  domestic  body.  S.  v.  Hays, 
105  Minn.  399,  117  N.  W.  615. 
855-24  Presumptions  as  to  domicil 
are  mere  inferences  or  presumptions 
of  fact,  and  not  legal  or  conclusive. 
Donaldson  v.  S.,  167  Ind.  553,  78  N.  E. 
182. 

856-25  P.  V.  Moir,  207  111.  180,  69 
N.  E.  905;  Mather  v.  Cunningham,  105 
Me.  326,  74  A.  809;  Bechtel  v.  Bechtel, 
101  Minn.  511,  112  N.  W.  883;  Pick- 
ering V.  Winch,  48  Or.  500,  87  P.  763. 
Domicil  is  a  mixed  question  of  law 
and  fact.  Quinn  v.  Nevills,  7  Cal.  App. 
231,  93  P.  1055;  Forlaw  v.  Co.,  124 
Ga.  261,  32  S.  E.  898;  Stallings  V. 
Stallings,  127  Ga.  464,  56  S.  E.  469. 
856-26  Rockland  v.  Deer  Isle,  105 
Me.  155,  73  A.  885  (poll  tax).  See 
Schmoll  V.  Schenck,  40  Ind.  App.  581, 
82  N.  E.  805;  Loeser  v.  Jorgenson, 
137  Mich.  220',  100  N.  W.  450.  May 
be  persuasive  in  connection  with  other 
facts.  Helm  v.  C,  135  Ky,  392,  122 
S.  W.  196. 

Personal  taxes.  —  Babeoek  v.  Slater, 
212  Mass.  434,  99  N.  E.  173. 
856-27  Gaddie  v.  Mann,  147  Fed. 
955;  Bradley  v.  Davis,  156  Cal.  267,  104 
P.  302;  Quinn  v.  Nevills,  7  Cal.  App. 
231,  93  P.  1055;  In  re  Titterington,  130 
la.  356,  106  N.  W.  761;  Estopinal  V. 
Vogt,  121  La.  883,  46  S.  908;  Mande- 
ville  V.  Huston,  15  La.  Ann.  281; 
Loeser  v.  Jorgensen,  137  Mich.  220,  100 
N.  W.  450;  Lewis  v.  Beach,  112  N.  Y. 
S.  200.  See  MeCord  V.  Rosene,  39  Wash. 
1,  80  P.  793. 

857-29  See  Watkinson  v.  Watkin- 
son,  68  N.  J.  Eq.  632,  60  A.  931,  69 
L.  E.  A.  397. 
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Conviction  of  crime  in  a  county  is  not 
|)iiiii<a  facie  e\  iiience  accused  was  a 
resident  thereof.  Thomas  r.  Countv, 
175  Mo.  68,  74  S.  W.  999. 
857-31  German  S.  &  L.  Soc.  r.  Dor- 
mitzer,  192  U.  S.  12.'5;  "Winans  V.  Atty 
Gen.  (1904),  App.  Cas.  (Eng.)  287. 
Patent  to  government  land  in  another" 
state  issued  under  homestead  law,  ad- 
missible to  show  patentee  was  resi- 
dent therein.  Des  ^loines  S.  Bk.  r. 
Kennedy,  142  Ta.  272,  120  N.  W.  742. 
857-32  Holvoke  i:  Holvoke  Est,  110 
Me.  4fi9,  87  A.  40. 

857-33  Helm  v.  C,  135  Ky.  392.  122 
S.  W,  196  (sex,  status  and  surroundings 
regarded);  Kelson  v.  E.  Co.,  14tj  Mi(h. 
-)62,  109  N.  W.  10.57;  In  re  White,  116 
App.  Div.  183,  101  N.  Y.  S.  551;  Pick- 
ering r.  Winch,  48  Or.  500,  87  P.  763. 
858-36  Winans  r.  Atty.  Gen.  (1904), 
App.  Cas.  (Eng.)  287. 
858-37  Eisele  r.  Oddie,  128  Fed. 
941;  Gaddie  v.  Mann,  147  Fed.  955; 
Lewis  r.  E.  Co.,  82  Kan.  351,  108  P. 
95;  Kapigian  v.  Minassian,  212  Mass. 
412,  99  N.  E.  264,  cit.  Carriere  r.  Lumb. 
Co.,  203  Mass.  322,  89  N.  E.  544;  Mar- 
ov  r.  E.  Co.,  210  Mass.  197,  96  N.  E. 
130;  Watson  v.  E.  Co.,  152  N.  C.  215,  67 
8.  E.  502;  Savage  v.  Umphries  (Tex. 
Civ.),  118  S.  W.  893  (immaterial  he 
could  not  testify  as  to  time  he  de- 
cided to  pernianentlv  remain).  See 
Mc^rakin  v.  C,  25  Ky.  L.  E.  2195,  80 
S.  W.  ISS. 

Intention  is  not  controlling  unless  con- 
formable acts  sliown.  Bradfield  v. 
Bradfield,  154  Mich.  115,  117  X.  W. 
5S8. 

858-38  Estopinal  v.  Michel,  121  La. 
879,  46  S.  907;  Estopinal  r.  Vogt,  121 
La.  883,  46  S.  90S;  S.  r.  Snvder,  182 
Mo.  462,  82  S.  W^  12;  Barfield"  r.  Coker, 
73  S.  C.  181.  53  S.  E.  170. 
858-39  Not  conclusive.  Dean  v. 
Dunn,  9  Cal.  .\pp.  352,  99  P.  3^0. 
"To  establish  a  change  of  domicil, 
fact  ami  intent  must  concur.  Tlolmes 
V.  Greene,  7  Gray  299,  301.  The  mere 
desire  to  have  a  domicil  in  a  certain 
place  with  the  intention  that  it  shall 
be  so  is  not  enough,  where,  as  here, 
there  is  no  actual  change  of  abode  and 
apparently  no  intention  of  performing 
any  of  the  acts  which  are  necess.nry 
to  constitute  such  a  change."  Bab- 
cock  r.  Slater,  212  Mass.  434,  99  N.  E. 
173. 

858-40  P.  r.  ^foir.  207  111.  ISO.  69  N. 
E.   905;    SchuioU    i:    Schenck,    40    Ind. 


App.    581,    82    X.    E.    805;    In    re    Dal- 
rymples,  215  Pa.  367,  64  A.  554. 
Removal     of     family,    important;    con- 
tinuing   intention    to     return     may     be 
shown.       McDowell    r.    Co.,     135     Mo. 
App.  276,  115  S.  W.  1028. 
School   district  plat   not   conclusive  as 
to    residence    of    party     who     lives     on 
designated  tract  of  land.     Buckingham 
c.  Angell,  23S   111.  564,  S7  X.   E.   2^5. 
Judgment   in   habeas    corpus    proceed- 
ings  awarding   custody    of     orphan     to 
grandfather,  admissible  to  show  chiM's 
domicil.     Churchill  r.  Jackson,  132  Ga. 
666.  64  S.  E.   691. 

859-41  Flemistor  Gro.  Co.  f.  Lumb. 
Co.,  10  Ga.  Ajip.  702,  73  S.  E.  1077; 
Gaar  r.  Arncal,  82  Kan.  208,  107  P.  558; 
Wright  V.  E.  Co.,  151  N.  C.  529,  66  S. 
E.  588;  Iloltan  v.  Beck,  20  N.  D.  5,  125 
N.  W.  1048. 

Intent  of  party  to  remove  to  a  plaee 
to  whicdi  he  was  subsequently  taken  is 
relevant  to  the  question  whether  sub- 
sequent removal  was  voluntary,  and 
this  regardless  of  how  long  he  in- 
tended to  remain  in  place  he  purposed 
to  remove  to.  In  re  Murrav's  Est.,  145 
la.  36S,  124  X^.  W.  193. 
859-43  Holvoke  i".  Est.,  110  Me.  469, 
87    A.    40. 

860-45     In    re    Titterington,    130    Ta. 
356,  106  X\  W.  761;  Knox  v.  Montville, 
98  ^re.  493,  57  A.  792. 
860-48     Canadian  P.  E.   Co.   V.  Wen- 
ham,   146   Fed.   207. 

860-50  Sheehan  r.  Scott,  145  Cal. 
684,  79  P.  350;  S.  V.  Scott,  171  Ind. 
349,  86  X.  E.  409. 

May  be  shown  by  facts  and  circum- 
stances.— Farrow  r.  Farrow  (la.),  143 
X.   W.   S56. 

861-53     Town    of   Eoxburg   v.   Town, 
etc..   85   Conn.   196,   82   A.   193. 
861-54     Gaar  r.  Arneal,  82  Kan.  20S, 
107   P.  558. 

862-57  Eockland  r.  Deer  Isle.  105 
Me.  155,  73  A.  8S5,  statement  in  libel 
for  divorce.  See  In  re  Dalrvmples,  215 
Pa.   367.   64   A.   554. 

Admission  in  pleadings  in  a  divorce 
suit,  not  suflii'ient.  Rra<irield  r.  Brad- 
field. 154  Mi.h.  115,  117  X.  W.  588. 
Letters  admissible. — Thorn  v.  Thorn,  28 
.\pp.  Cas.  (D.  C.)  120. 
863-58  In  re  Bassett.  189  Fed.  410; 
Sullivan  r.  Kenney.  148  la.  361.  126  N. 
W.  349:  Kinder  r.  Scharff.  125  La. 
594,  51  8.  654;  First  Xat.  Bk.  r.  Hin- 
ton.  123  La.  1018.  49  S.  692  (evidence 
must    be    positive    and    satisfactory); 
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Holyoke  v.  Est.,  110  Me.  469,  87  A.  40; 
Mather  i\  Cunningham,  105  Me.  326, 
74  A.  809;  Bradfiekl  V.  Bradfield,  154 
Mich.  115,  117  N.  W.  588.  And  see 
Holt  r.  Hendee,  248  111.  288,  93  N.  E. 
749;  Aetna  Xat.  Bk.  v.  Kramer,  142 
App.  Div.  444,  126  N.  Y.  S.  970. 
863-59  See  Ginn  v.  Cannon,  119  Ga. 
475,  46  S.   E.   631. 


DOWER. 

865-1  Dower  claim  in  property  con- 
veyed by  husband  during  lifetime 
must  be  clearly  established.  Saunders 
r.  Hamilton,  26  Ky.  L.  E.  851,  82  S.  W. 
630. 

866-5  Hilton  v.  Snyder,  37  Utah 
384,  108  P.  698. 

866-6  Frampton  v.  Stevens,  L.  E. 
21  Ch.  (Eng.)  164;  Barrett  r.  Failing, 
111  U.  S.  523;  Clarkson  f.  Washington, 
38  Okla.  4,  131  P.  935,  See  Starbuck 
r.  Starbuck,  173  N.  Y.  503,  66  N.  E. 
193. 

866-8     Eeeord    evidence    of    marriage 
not  necessary.     Casley  v.  Mitchell,  121 
la.    96,    96    iST.    W.    725;    McFadden    v. 
McFadden,  32  Pa.  Super.  534. 
867-14     Dixon   v.   Harris,    32   Ky.   L. 
E.  275,  105  S.  W.  451. 
869-16     Plaintiff  seeking  dower  need 
not    show    title    further    back     than     a 
conveyance  in  fee  to  deceased  husband. 
McFadden  v.  McFadden,  supra. 
869-19     Sanford   v.  Sanford,  157  111. 
App.    350. 

871-22     See   Putney   v.    Vinton,    145 
Mich.  219,  108  N.  W.  655. 
872-35     King  v.  King,  184  Mo.  99,  82 
S.  W.  101. 

872-39     King  v.  King,   supra. 
873-42     King  v.   King,   supra. 
873-44     Cowdrey  v.  Cowdrey,  72  N.  J. 
Eq.  951,  67  A.  Ill,  12  L.  E.  A.  (N.  S.) 
1176. 

874-45  Cowdrey  r.  Cowdrey,  supra. 
875-51  See  Grober  v.  Clements,  71 
Ark.  565,  76  S.  W.  555;  In  re  Taylor, 
5  Ind.  Ty.  219,  82  S.  W.  727. 
Where  divorce  was  presumed. — Clarkson 
V.  Washington,  3S  Okla.  4,  131  P.  935. 
876-56  Eieger  v.  Schaible,  81  Neb. 
33,  115  N.  W.  560,  17  L.  E.  A.  (N.  S.) 
866. 

876-58  Colbert  v.  Rings,  231  111.  404, 
83   N.  E.   274. 

876-59  Eieger  v.  Schaible,  supra; 
Cummings  r.  Cummings,  25  E.  I.  528, 
57  A.  302. 


878-64     Stromme  r.  Eieck,  107  Minn. 

177,    119    N.    W.    948.      See    Carling    v. 

Peebles,  215  111.  96,  74  N.  E.  87;  Hanna 

r.    Gay,    117    Ky.    695,    78    S.    W.    915; 

Bush  V.  Piersol,  183  Mo.  500,  81  S.  W. 

1224;  Fisher  v.  Fisher,  89  S.  C.  175,  71 

S.  E.  863. 

879-71     Fowler   v.   Chadima,   134   la. 

210,  111  N.  W.  808. 

879-73     Comp.    Dooley    v.    Greening, 

201  Mo.  343,  100  S.  W.  43. 

880-80     In  re  Taylor,  5  Ind.  Ty.  219, 

82    S.    W.    727;    Bechtel    v.   Barton,    147 

Mich.  318,  110  N.  W.  935. 

882-96     Britt  v.  Gordon,  132  la.  431, 

108  N.  W.  319;  Jenkins  v.  Ehodes,  106 
Va.  564,  56  S.  E.  332. 

883-97  Higgins  v.  Higgins,  219  111. 
146,  76  N.  E.  86;  Wallace  v.  Wallace, 
137  la.  169,  114  N.  W.  913;  Collings 
■V.  Collings,  29  Ky.  L.  E.  51,  92  S.  W. 
577;  Golf  v.  Goflf,  60  W.  Va.  9,  53  S.  E. 
769. 

883-99  Eankin  v.  Eankin,  111  111. 
App.  403;  Hyatt  v.  O'Connell,  130  la. 
567,  107  N.  W.  599;  Harris  r.  Lang- 
ford,  26  Ky.  L.  E.  1096,  83  S.  W.  566; 
Delaney    v.    Manshum,    146    Mich.    525, 

109  N.  W.  1051.  Contra,  as  to  non- 
resident wife  if  husband  acts  in  good 
faith.  McKelvey  v.  McKelvey,  79 
Kan.  82,  99  P.  238. 

Execution  of  deed  with  husband  evi- 
dence of  willingness  to  release.  Krah 
V.  Wassmer,  75  N.  J.  Eq.  109,  71  A. 
404. 

883-1  Election  is  conclusive;  but  re- 
maining in  family  homestead  few  years 
after  widowhood  began  is  not.  Phillips 
i:  Williams,  130  Ky.  773,  113  S.  W. 
908.  Presumption  arising  from  act  may 
be  rebutted  by  widow's  declarations. 
Gray  v.  Wright,  142  la.  225,  119  N.  W. 
612.  Election,  not  evidenced  by  wid- 
ow's remaining  in  possession  of  home- 
stead pursuant  to  written  agreement  of 
heirs.  Hemping  f.  Hemping,  141  Ta. 
535,  120  N.  W.  111. 
883-3  In  re  Baker's  Est.,  81  Vt.  505, 
71    A.  190. 

Election  presumed,  though  record  silent. 
In  re  Vogt's  Est.,  154  Cal.  508,  98  P. 
265. 

884-11  Ee  S.,  14  Ont.  L.  E.  (Can.) 
536;  Grober  v.  Clements,  71  Ark.  565, 
76  S.  W.  555;  In  re  Taylor,  5  Ind.  Ty. 
219,  82  S.  W.  727,  rev.  in  145  Fed.  169, 
75  C.  C.  A.  139,  sub  nom,  Daniels  v. 
Taylor;  Ferguson  v.  Ferguson,  153  Ky. 
742,  156  S.  W.  413. 
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885-12     Hicks  V.  Hi<ks,  142  N.  C.  231, 

.-,.-   S.   !•:.  106. 

886-14     See   Fowler   i.   Chadima,   134 

la.   210,    111    N.    W.   808. 

Estoppel  may  arise  from   verbal  rejire- 

sentations.      .Mor{,'an    r.   Sjiark,    32    Ky. 

L.    R.    1196,    lUS    S.    W.   233.     And    see 

Ilvatt    r.    O'Connell,    130    la.    .367,    107 

x!   \V.  ."99. 

886-17     Lucas   v.   Whitacre,     121     la. 

•j.-.l.  96  X.  W.  776. 

887-18     Grober  v.  Clements,   71   Ark. 

"16",   76   S.   W.   or,')-,   Lueas   r.   Whitacre, 

sufira;  Wallace  r.  Wallace,  137  la.  169, 

114  \.  W.  913;  Britt  v.  Gordon,  132  la. 

4.11.  108  N.  W.  319. 

887-21     Arnold    r.    R.     Co.,     32     Pa. 

.■^upcr.   4.'52. 

887-23     Arnold    r.  R.  Co.,  supra. 

888-29     Mistake    or     fraud     may     be 

shown    in    includinfj   lands    in    a    decree 

for  sale.     Lohniever   v.  Durbin,  206  111. 

574,  69  N.  E.  523". 


DURESS. 

Effect  of,  907-42;  liurdcn  and  sufflrirncy 

of  proof,   909-49. 

See  7  Standard  Proc,  title  "Duress." 

892-1     Wakley  r.  King,  112  App.  Div. 

76.".,  98  N.  Y.  S.  9.57;   International  L. 

Co.   V.  Parmer   (Tex.   Civ.),   123   S.   \V. 

196. 

Question  of  consent  to  marriage  alleged 
to  have  been  procured  by  threats. 
Qupaly  V.  Waldron,  126  La.  258,  52 
S.    479. 

PajTnent  of  note  without  objection  not 
to  lie  declared  ratification  thereof  uot- 
witlistan<ling  prior  duress.  Brown  r. 
Worthington,  99  Ark.  588,  142  S.  W. 
10S2. 

893-2  Gardner  r.  Ward,  99  Ark.  088, 
l.''.s  S.   W.  9S1. 

Presumption  of  ordinary  firmness  "un- 
less it  is  shown  that  by  reason  of  age 
or  other  suflicient  cause  he  is  weak  or 
infirm.  Union  National  Bank  r.  Der- 
sham,  15  Wkly.  Notes  Cas.  541."  Sulz- 
ner  r.  Cappeau-Lemlev  &  Miller  Co., 
234  Pa.  162,  83  A.  103. 
893-3  International  Ilarvester  Co.  »'. 
Voboril,  1S7  Fed.  973,  110  C.  ('.  A. 
311;  Callendar  S.  Bk.  r.  Loos,  142  la. 
1,  120  N.  W.  317;  Williamson-H.  Co. 
r.  Ackerman,  77  Kan.  502,  94  P.  807; 
Nebraska  Mut.  B.  Assn.  r.  Klee,  70 
Neb.  3S3,  97  N.  W.  476;  Grav  r.  Free- 
man, 37  Tex.  Civ.  556,  84  S."  W.  1105. 


894-6     Medearis  r.  Cranberry,  3S  Tex. 

Civ.   187,  84  S.   W.  1070. 
895-10     Royal   v.  Goss,  154   Ala.  117, 
45  S.  231. 

896-13  Hintz  v.  Ilintz,  222  111.  248, 
7S  N.  E.  565;  Pray  r.  Pray,  128  La. 
1037,  55  S.  666;  Bishop  f.  Howe,  117 
N.  Y.  S.  996;  Anderson  v.  Anderson, 
17  N.  D.  275,  115  N.  \\\  836;  Redford 
r.  Weller,  27  S.  D.  334,  131  N.  W.  296; 
Harris  r.  Cary,  112  Va.  362,  71  S.  E. 
551;  Walla  Walla  F.  Ins.  Co.  r.  Spen- 
cer, 52  Wash.  369,  100  P.  741.  And 
see  Huston  r.  Smith,  24S  HI.  396,  94 
N.  E.  63;  Dickson  r.  Fowler,,114  Md. 
344,  79  A.  519;  Ring  r.  Ring,  127  App. 
Div.  411,  111  N.  Y.  S.  713. 
Burden  of  proof. — Mullen  v.  Co.,  69  W. 
Va.  7!iii,  72  S.  E.  lOsO. 
Evidence  held  insufficient. — .Jenkins  S. 
S.  Co.  V.  Preston,  1^6  Fed.  609,  108 
C.»  C.  A.  473;  Hawthorne  r.  Mfg.  Co., 
50  Colo.  342,  116  P.  122;  Krouse  f. 
Krouse,  48  Ind.  App.  3,  95  N.  E.  262; 
Kellv  V.  Board,  85  Kan.  38.  116  P.  477; 
Ko(  hman  V.  Karp,  130  N.  Y.  S.  175. 
Threat  to  turn  off  water  supply  is 
proof  of  duress.  Chicago  r.  Ins.  Co., 
21s  111.  40,  75  N.  E.  803.  Absence  of 
threats,  conclusive.  Roloson  r.  De  Hart, 
134  Mo.  App.  633,  114  S.  W.  1122. 
Rule  applied  to  prosecution  under  peon- 
age statute. — ('orru])t  conduct  need  not 
bo  shown.  U.  S.  v.  Clement,  171  Fed. 
974. 

897-14  Bond  r.  Kidd.  122  Ga.  812, 
50  S.  E.  934;  Paulson  r.  Barger,  132  la. 
547,  109  N.  W.  1081;  Lilienthal  r.  Co., 
lis  App.  Div.  205,  102  N.  Y.  S.  1051-, 
Cincinnati,  etc.  R.  Co.  r.  Countv.  120 
Tenn.  1,  113  S.  W^  361;  Walla  Walla 
F.  Ins.  Co.  r.  Sjiencer.  52  Wash.  369, 
100  P.  741;  Batavian  Bk.  r.  North.  114 
Wis.  637,  90  N.  W.  1016.  See  also 
United  States  Banking  Co.  r.  Veale,  84 
Kan.  385^114  P.  229;  Ott  r.  Pace.  43 
Mont.  S2,  115  P.  37;  Ward  r.  Baker 
(Tex.  Civ.),  135  S.  W.  620. 
898-15  Bond  r.  Kidd,  1  Ga.  App. 
79^,  57  S.  E.  944;  .Tames  r.  Dalbev,  107 
la.  463.  78  N.  W.  51  ;  Holiingor  r.  (Jettys- 
burg.  6  Pa.  C.  C.  369;  Thome  r.  Farrar, 
57  Wash.  441,  107  P.  347.  Comp. 
Nebraska  Cent.  B.  &  L.  Assn.  r.  Mc- 
Candloss.  S3  Neb.  ."?.6.  120  N.  W.  134. 
Threat  to  institute  criminal  proceedings 
amounts  to  duress  if  crime  committed 
was  not  to  injurv  of  threatener.  Thomp- 
son f.  Hicks  (Tex.  Civ.).  100  S.  W. 
357. 
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899-16  International  Harvester  Co. 
V.  Voboril,  1S7  Fed.  973,  110  C.  C.  A. 
311;  Henry  v.  Bk.,  131  la.  97,  107  N. 
W.  1034;  International  L.  Co.  v.  Par- 
mer (Tex.  Civ.),  123  S.  W.  196.  See 
Deshong  v.  New  York,  74  App.  Dlv, 
234,  77  N.  Y.  S.  563,  176  N.  Y.  475, 
68  N.  E.  880. 

899-17  Rose  v.  Owen,  42  Tnd.  App. 
137,  <%3  N.  E.  129;  Kwentsky  v.  Sirovy, 
142  la.  385,  121  N.  W.  27  (immaterial 
whether  person  threatened  guilty  or  in- 
nocent);  Gill  V.  Gill  (Ky.),  124  S.  W. 
875;  Ring  v.  Ring,  127  App.  Div.  411, 
111  N.  X-  S.  713. 

899-18  Murray,  etc.  Co.  v.  Sullivan, 
15  Cal.  App.  47.5^  115  P.  259. 
900-19  McCarthy  v.  Taniska,  84 
Conn.  377,  80  A.  84. 
900-20  Blankenmiester  v.  Blanken- 
miester,  106  Mo.  App.  390,  80  S.  \7. 
706.  Comp.  Mullin  r.  Leamy,  80  N.  J. 
L.  484,  79  A.  257. 

900-31  Bailey  v.  Devine,  123  Ga. 
653,  51  S.  E.  603. 

901-22     Bailey   v.    Devine,    supra. 
9(H-S3     U.   S.   Bkg.   Co.  v.   Veale,   84 
Kan.  385,  114  P.  229. 
903-24     Ring  v.  Ring,  127  App.  Div. 
411,  111  N.  Y.  S.  713. 
Circumstances    antedating    and    during 
marriage,  as  well  as  declarations  of  de- 
ceased   wife,    compoteut.       Phillips     V. 
Chase,  201  Mass.  444,  87  N.  E.  755. 
Decree  of  divorce  based  on  cruelty  es- 
tablishes duress  in  action  to  set  aside. 
Schultze  v.  Schultze,  73  N.  J.  Eq.  597, 
75   A.   824. 

902-25  Frazer  v.  S.,  159  Ala.  1,  49 
S.  245;  Gill  v.  Gill  (Ky.),  124  S.  W. 
875;  Gray  v.  Freeman,  37  Tex.  Civ. 
556,  84  S.  W.  1105;  Neb.  Mut.  B.  Assn. 
V.  Klee,  70  Neb.  383,  97  N.  W.  476; 
Detwiler  v.  Co.,  17  Phila.  (Pa.)  300. 
See  Standard  B.  Co.  v.  Co.,  lO^Cal.  App. 
746,  103  P.  938. 

902-26  See  Connolly  v.  Bouek,  174 
Fed.  312,  98  C.  C.  A.  184;  Moore  v. 
Putts,  110  Md.  490,  73  A.  149;  Hard- 
awav  V.  R.  Co.,  90  S.  C.  475,  73  S.  E. 
1020. 

Threatened  illegal  destruction  or  loss 
or  withholding  of  property  is  duress. 
Harlan  v.  Gladding,  7  Cal.  App.  49,  93i 
P.  400;  Whitt  f.  Blount,  124  Ga.  671, 
53  S.  E.  205;  Foote  v.  De  Pov,  126  la. 
366,  102  N.  W.  112;  Tandy  v.  Elmore, 
113  Mo.  App.  409,  87  S.  W.  614.  See 
Rowland  r.  Watson,  4  Cal.  App.  476, 
S8   P.   495;   Dawson   v.  Ins.   Co.,   6   Pa. 


C.  C.  214;  Sanborn  v.  Bush,  41  Tex. 
Civ.  24,  91   S.  W'.  8S3. 

903-27  Delta  County  Bk.  v.  McGran- 
ahan,  37  Wash.  307,  79  P.  796. 
903-28  Martin  v.  .Evans,  163  Ala. 
657,  50  S.  997;  Bailey  v.  Devine,  123 
Ga.  653,  51  S.  E.  603;  Henry  v.  Bk.,  131 
la.  97,  107  N.  W.  1034  (against  broth- 
er) ;    Williamson-H.    Co.    v.    Ackerman, 

77  Kan.  502,  94  P.  807;  Neb.  Mut.  B. 
Assn.  V.  Klee,  70  Neb.  383,  97  N.  W. 
476  (against  son-in-law) ;  Ball  v.  Ward, 
76  N.  J.  Eq.  8,  74  A.  158;  Gray  v 
Freeman,  37  Tex.  'Civ.  556,  84  S.  W. 
1105;  Medearis  v.  Cranberry,  38  Tex. 
Civ.  187,  84  S.  W.  1070. 

904-29     Puff    V.    Puff,    31    Ky.    L.    R. 
939,  104  S.  W\  332;  Avakian  v.  Avakian, 
69  N.  J.  Eq.  89,  60  A.  521. 
905-30     Hintz  v.  Hintz,  222  111.  248, 

78  N.  E.  565;  Anderson  v.  Anderson, 
17  N.  D.  275,  115  N.  W.  836;  Walla 
Walla  F.  Ins.  Co.  v.  Spencer,  52  Wash. 
369,  100  P.  741  (ratification  by  direc- 
tors). 

Later  ratification. — Brown  v.  Worthing- 
ton,  152  Mo.  App.  351,  133  S.  W.  93. 
905-32  Bryan  v.  Hobbs,  72  Ark.  635, 
S3  S.  W.  341;  Buck  v.  Houghtaling,  110 
App.  Div.  52,  96  N.  Y.  S.  1034.  See 
Lilienthal  f.  Co.,  118  App.  Div.  205, 
102  N.  Y.  S.  1051. 

906-37     On  issue  of  duress  value  of 

interests    of    parties   and    consideration 

paid   is  immaterial.    Bartek   v.  Kolacek 

(Tex.  Civ.),  99  S.  W.  114. 

906-38     Bond  r.  Kidd,  122  Ga.  812,  50 

S.    E.    934,    1    Ga.    App.    798,    57    S.    E. 

944;    Timson   V.    Co.,   220    Mo.    580,   119 

S.  W.  565. 

907-39     England  v.  Fawbush,  204  111. 

384,  68  N.  E.  526. 

907-42     Effect    of    duress    on    party 

upon  whom  exerted  may  be  testified  to 

by  him.     International  L.  Co.  v.  Parmer 

(Tex.  Civ.),  123  S.  W.  196. 

908-43     Moore  v.  Putts,  110  Md.  490, 

73  A.  149. 

908-45     Act  of  wife  in  keeping  house 

of  ill  fame,  not  presumed  to  have  been 

result    of    husband 's    coercion.      P.    i". 

W^heeler,    142    Mich.    212,    103    N.    W. 

607;  S.  V.  Keithley,  142  Mo.  App.  417, 

127  S.  W.  406. 

909-48     Anderson  v.  Anderson,  17  N. 

D.  275,  115  N.  W.  836. 

909-49  Burden  is  on  partj^  alleging 
duress;  clear  and  satisfactory  evidence 
is   required    to    establish   it.     Anderson 
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f.  Anderson,  supra;  Claxton  v.  Lovett, 
129  Oa.  300,  58  S.  E.  830;  Buck  r. 
Hough taling,  110  App.  Div.  52,  96  N. 
y.  S.  1034. 


DYING  DECLARATIONS. 

Evidence  in  chief,  9.j3-7.j;  Compulsory 
production,  1013-27;  Weight,  1017-42. 
015-1  Nonlgrcn  f.  P.,  211  111.  425,  71 
N.  E.  1042;  P.  r.  Buettner,  233  111.  272, 
84  N.  E.  21 S;  S.  V.  Harris,  112  La.  937, 
36  S.  810;  P.  V.  Morse,  196  N.  Y.  306, 
89  N.  E.  816. 

915-2  Nordan  v.  S.,  143  Ala.  13,  39 
S.  406;  Lucas  v.  C,  153  Kv.  424,  155 
S.  W.  721;  Adrlington  r.  S.,  8  Okla. 
Tr.  703,  130  P.  311. 
916-3  Zipperian  v.  P.,  33  Colo.  134, 
7'.»  P.  lOlS;  Pvle  l\  S.,  4  Oa.  App.  811, 
62  S.  E.  540;'Broni  v.  P.,  216  Til.  148, 
73  N.  E.  790;  Coyle  v.  C,  29  Kv.  L.  R. 
340,  93  S.  W.  584;  Eeeves  v.  S.  (Miss.), 
64  S.  836. 

916-4  Gardner  v.  S.,  55  Fla.  25,  45 
S.  1028. 

917-5  -Rex  v.  Perrv  [1909],  2  K.  B. 
697;  Parker  t\  S.,  165  Ala.  1,  51  S.  260; 
P.  i\  Dallen,  21  Cal.  App.  770,  132 
P.  1064;  Brom  r.  P.,  216  111.  148.  73 
N.  E.  790;  Nordgren  ir.  P.,  211  HI.  425, 
71  N.  E.  1042;  C.  r.  Johnson,  158  Kv. 
579,  165  S.  W.  984;  Kollv  r.  C.  (Kv.), 
119  S.  W.  809;  S.  v.  Moni<-h,  74  N.  J. 
L.  522,  64  A.  1016;  S.  V.  Shouse  (N.  C), 
81  S.  E.  333;  Bilton  v.  Tv.,  1  Okla. 
Cr.  566,  99  P.  163;  C.  V.  Spahr,  211 
Psl.  542,  60  A.  1084;  Brown  r.  S..  54 
Tex.  Cr.  121,  112  S.  W.  80;  S.  r.  Pea- 
cock, 58  Wash.  41,  107  P.  1022.  See 
S.  V.  Clark,  64  W,.  Va.  625,  63  S.  E. 
402. 

918-6  But  see  S.  v.  Valencia  (N. 
M.),  140  P.  1119.  Contra,  Pvlo  i".  S., 
4  Ga.  App.  811,  62  S.  E.  540. 
918-7  McEwen  r.  S.,  152  Ala.  38,  44 
S.  619;  Prov.  Govt.  r.  Horiiig.  9  Haw. 
181;  Brom  r.  P.,  216  111.  14S.  71  N.  E. 
790;  S.  V.  Knoll,  69  Kan.  767,  77  P. 
580;  Coylo  r.  C,  29  Kv.  L.  R.  340,  93 
S.  W.  .584;  P.  r.  Brecht,  120  Api>.  Div. 
769,  105  N.  Y.  S.  436;  S.  r.  Watkins, 
159  N.  C.  480.  75  R.  E.  22;  S.  r.  Pea- 
cock, 58  Wash.  41.  107  P.  1022. 
Not  conclusive. — The  .iury  are  to  weigh 
thom  liko  any  other  evidence  and  give 
them  such  weight  onlv  as  thcv  think 
proper.  S.  r.  Watkins,  159  N.'  C.  480. 
75  S.  E.  22. 


Error  to  instruct  that  a  dying  declara- 
tion is  entitle"!  to  the  same  credibility 
as  if  the  declarant  had  been  examined 
umlcr  oath  as  a  witness  and  testified 
in  court  to  the  same  facts.  S.  r.  Dip- 
ley,  242  Mo.  461,  147  S.  W.  111. 
"No  reasonable  request  for  a  statement 
of  the  circiuiistaiiccs  under  which  a 
mortal  injury  was  inflicteil  and  no  rea- 
sonable or  proper  insistence  upon  such 
statement,  where  such  insistence  is  es- 
sential to  diagnosis  by  a  jihysician  or 
as  a  protection  against  prosecution,  will 
be  suflicient  to  exclude  a  dving  declara- 
tion." S.  V.  Law,  150  Wis.  313,  136 
N.  W.  803,  137  N.  W.  457. 
919-8  Jones  r.  S.,  130  Ga.  274,  60 
S.  E.  840;  Prov.  Govt.  r.  Tiering,  9  Haw. 
181;  S.  r.  Colvin,  226  Mo.  446.  126 
vS.  W.  448;  P.  V.  Winkelman,  12  Pa. 
Super.  497;  Pavne  V.  S.,  45  Tex.  Cr.  564, 
78  S.  W.  934. 

921-10  Mulkev  r.  S.,  5  Okla.  Cr.  75, 
113   P.  532. 

922-14  Key  v.  S..  8  Ala.  App.  2,  62 
S.  335;  Scott  v.  S.,  75  Ark.  142,  86  S. 
W.  1004;  P.  V.  Smith,  164  Cal.  451,  129 
P.  785;  P^in.llev  v.  S.,  125  Ga.  579,  54 
S.  E.  106;  Darby  v.  S.,  9  Ga.  App.  700, 
72  S.  E.  182;  C.  r.  Johnson,  158  Ky. 
579,  165  S.  W.  984;  S.  r.  Daniels.  115 
La.  59,  38  S.  894;  Ashlev  r.  S.  (Miss.), 
37  S.  960;  Fannie  r.  S.,  101  Miss.  378, 
58  S.  2;  S.  r.  Watkins,  159  N.  C.  480, 
75  S.  E.  22;  S.  r.  McCoomer,  79  S.  C. 
63,  60  S.  E.  237;  Drake  r.  S.  (Tex. 
Cr.),  143  S.  W.  1157;  Wilson  r.  S.,  49 
Tex.  Cr.  50.  90  S.  W.  312. 
923-15  Devereaux  r.  S.,  140  Ga.  225, 
78  S.   E.   849;    Park  r.  S.,  126  Ga.  575, 

55  S.  E.  489;  Lee  r.  S.,  2  Ga.  App. 
481,  58  S.  E.  676;  Cobb  r.  S..  11  Ga. 
App.  52.  74  S.  E.  702. 

923-16     Sanders  r.  S..  2  Ala.  App.  13, 

56  S.  69;  Robinson  r.  S..  99  Ark.  208, 
137  S.  Wu  831;  C.  r.  DeLeo.  242  Pa. 
510.    '^9    A.   584. 

924-17  Rex  r.  Magvar.  7  Terr.  L. 
R.  491.  4  W.  L.  R.  396;  Harper  r.  S., 
129  Ga.  770,  59  S.  E.  792;  S.  r.  Brown, 
111  La.  696.  35  S.  818;  S.  r.  Watkins, 
159  X.  C.  480.  75  S.  E.  22;  C.  r.  La- 
tampa,  226  Pa.  23.  71  A.  736. 
"It  is  not  always  necessary  that  the 
deceased  should  declare  himself  that 
he  believes  thnt  he  is  about  to  pass 
away:  btit  that  all  the  circumstances 
nnd  roirrnnndings  in  which  he  is  placed 
should  indicate  that  he  is  fully  under 
the  influence  of  the  solemnitv  of  such 
a   belief."     S.   f.   Laughter.   i59   N.   C. 
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488,  74  S.  E.  913,  oit.  S.  v.  Quick,  150 
X.  C.  820,  64  S.  E.  168,  and  S.  v.  Bag- 
ley,  158  N.  C.  608,  73  S.  E.  995. 
925-lS  Sanders  v.  S.,  2  Ala.  App.  13, 
56  S.  69;  Thompson  v.  S.,  137  Ga.  164, 
73  S.  E.  363;  Edwards  v.  S.,  79  Neb. 
251.  112  N.  W.  611. 
925-19  Walker  v.  S.  (Ala.),  64  S. 
351;  Kirklin  v.  S.,  168  Ala.  83,  53  S. 
253;  McEwen  v.  S.,  152  Ala.  38,  44  S. 
619  (three  davs) ;  Newton  r.  S.,  51  Fla. 
82,  41  S.  19  (five  days) ;  Daniel  v.  Com., 
154  Ky.  601,  157  S.  W.  1127;  Burton  v. 
C,  24  Ky.  L.  E.  1162,  70  S.  W.  831 
(eleven  days). 

From  Friday  morning  until  the  follow- 
ing Wednesday  evening.  "In  the  in- 
terval, deceased,  according  to  the 
state's  witness  Weatherly,  repeatedly 
stated  his  belief  that  he  would  never 
get  up,  that  he  would  never  get  well, 
and  finally  that  he  would  die.  He 
made  no  response  to  the  efforts  of  his 
kinsmen  and  friends  to  encourage  him, 
and  at  no  time,  so  far  as  appears,  did 
he  express  a  hope  of  recovery.  In  the 
evening  of  the  day  before  his  death, 
deceased  made  a  statement  to  the  wit- 
ness W^eatherly  of  the  circumstances 
under  which  defendant  had  shot  him, 
and  this  statement  repeated  by  the 
witness,  was  received  as  a  dying  dec- 
laration over  defendant's  objection.  In 
this  we  do  not  find  error.  It  was  not 
necessary,  say  our  cases,  that  the  dec- 
laration should  have  been  made  in  ar- 
ticulo  mortis;  nor  that  the  deceased 
should  have  said,  in  so  many  words, 
that  he  was  in  extremis,  that  death  im- 
pended, or  that  he  had  no  hope  of  re- 
covery. It  is  necessary,  however,  that 
the  court  should  be  clearly  satisfied, 
upon  a  close  and  cautious  scrutiny  of 
the  facts  upon  which  admissibility  de- 
pends, that  the  declarant  was  impressed 
with  the  conviction  that  he  could  not 
recover."  Lewis  v.  S.  (Ala.),  59  S. 
580. 

935-20  Maloy  v.  S.,  8  Ala.  App.  73, 
62  S.  961;  Fogg  v.  S.,  81  Ark.  417,  99 
S.  W.  537;  P.  V.  Dallen,  21  Cal.  App. 
770,  132  P.  1064;  P.  v.  Glover,  141  Cal. 
233,  74  P.  745;  P.  v.  Shehadey,  12  Cal. 
App.  648,  108  P.  146;  Weaver  v.  P., 
47  Colo.  617,  108  P.  331;  Brennan 
V.  P.,  37  Colo.  256,  86  P.  79;  S.  r.  Van 
Winkle  (Del.),  86  A.  310;  S.  v.  Fleet- 
wood, 6  Penne.  (Del.)  153,  65  A.  772; 
Bennett  v.  S.,  66  Fla.  369,  63  S.  842; 
Copeland  v.  S.,  58  Fla.  26,  50  S.  621; 
Gardner  v.  S.,  55  Fla.  25,  45  S.  1028; 


Perdue  r.  S.,  135  Ga.  277,  69 
S.  E.  184;  Smith  v.  S.,  9  Ga.  App. 
403,  71  S.  E.  606;  Sutherland  v.  S.,  121 
Ga.  190,  48  S.  E.  915;  P.  v.  Buettner, 
233  111.  272,  84  N.  E,  218;  Williams  v. 
S.,  168  Ind.  87,  79  N.  E.  1079;  S.  v. 
Dyer,  147  la.  217,  124  N.  W.  629;  S.  v. 
Knoll,  69  Kan.  767,  77  P,  580;  Eversole 
V.  C,  157  Ky.  478,  163  S.  W.  496; 
Cornett  v.  C,  156  Ky.  795,  162  S.  W. 
112;  Begley  v.  C,  154  Ky.  30,  156  S.  W. 
886;  Kelly  v.  C.  (Ky.),  119  S.  W.  809; 
Bricker  v.  C,  31  Ky.  L.  E.  596,  102  S. 
W.  1175;  Johnson  V.  C,  32  Ky.  L.  R. 
1117,  107  S.  W.  768;  S.  r.  Daniels,  115 
La.  59,  38  S.  894;  S.  v.  Lovell,  235  Mo. 
343,  138  S.  W.  523;  S.  v.  Gow,  235  Mo. 
307,  138  S.  W.  648;  S.  r.  Colvin,  226 
Mo.  446,  126  S.  W.  448;  P.  r.  Brecht, 
120  App.  Div.  709,  105  N.  Y.  S.  436;  S. 
V.  Tate,  161  N.  C.  280,  76  S.  E.  713; 
S.  V.  Baldwin,  155  N.  C.  494,  71  S.  E. 
212;  Wade  V.  S.,  2  O.  C.  C.  (N.  S.), 
189;  Addington  V.  S.,  8  Okla.  Cr.  703, 
130  P.  311;  Eyan  v.  S.,  8  Okla.  Cr.  623, 
129  P.  685;  Morris  v.  S.,  6  Okla.  Cr. 
29,  115  P.  1030;  Nelson  v.  S.,  3  Okla. 
Cr.  468,  106  P.  647;  S.  v.  Gallman,  79 
S.  C.  229,  60  S.  E.  682;  Gant  v.  S.  (Tex. 
Cr.),  165  S.  W.  142;  Corbitt  r.  S.  (Tex. 
Cr.),  163  S.  m  436;  Christian  v.  S. 
(Tex.  Cr.),  161  S.  W.  101;  Figaroa  V. 
S.,  58  Tex.  Cr.  611,  127  S.  W.  103; 
Lyles  V.  S.,  48  Tex.  Cr.  119,  86  S.  W. 
763.  And  see  P.  v.  Wong  Loung,  159 
Cal.  520,  114  P.  829;  Johnson  v.  S.,  88 
Neb.  328,  129  N.  W.  281;  P.  v.  Madas, 
201  N.  Y.  349,  94  N.  E.  857;  S.  v. 
Smalls,  87  S.  C.  550,  70  S.  E.  300. 

Where  deceased  prefaced  her  dying 
declaration  as  to  whether  she  thought 
she  M'ould  get  better  by  the  remark  "I 
don't  know,"  it  was  held  that  her 
later  answers  showed  she  had  given 
up  all  hopes  of  recoverv.  S.  v.  Mueller, 
122  Minn.  91,  141  N.  W.  1113. 

Consciousness  of  impending  death  is 
the  equivalent  of  an  oath.  Pressley  v. 
S.,  166  Ala.  17,  52  S.  337. 

"The  deceased,  at  the  time  of  making 
the  declaration,  must  have  had  no  hope, 
however  slight,  of  recovery.  Bell  v. 
State,  72  Miss.  507,  17  South.  232.  Such 
does  not  appear  to  have  been  the  sit- 
uation of  deceased  here,  when  this  dec- 
laration was  made.  All  that  this  evi- 
dence can  be  said  to  prove  is  that  de- 
ceased realized  that  he  was  bleeding 
to  such  an  extent  that  he  would  die  if 
the    flow   of   blood    was    not    quicklj' 
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stopped."     Fannie  v.  S.,  101  Miss.  378,1 
f)X   S.   2.  I 

"All  the  circumstances  and  surround- 
inf,'S  in  winch  he  is  placed  should  in- 
dicate that  he  is  fully  under  the  in- 
fluence of  the  solemnity  of  such  a  be- 
lief."    S.  )-.  Bagley,  158  N.  C.  608,  73 

s.  E.  nn5. 

Statements  additional  to  siprned  state- 
ment.    Kvan  r.  S.,  6-i  Tex.  Cr.  628,  142 

S.  W.  878. 

928-21     Sims  v.  S.,  139  Ala.  74,  36  S. 

13'=*. 

Existence  of  hope  of  recovery  for  jury. 

S.  r.  Fuller,  5G  Or.  42,  96  P.  4-56. 

928-22     Sims   r.  S.,  supra.     See  "WXl- 

son  r.  S.,  49  Tex.  Cr.  50,  90  S.  W.  312; 

S.   r.   Crean,   43    Mont.   47,   114   P.   603. 

Cnmp.   Patterson    v.   S.,   171    Ala.    2,   54 

S.  696. 

928-23     P.  r.  Haves,  9  Cal.  App.  301, 

99  P.  386;  S.  r.  Uzzo,  6  Penne.   (Del.) 

212,  65  A.  775;   McGowan  r.  C.   (Ky.), 

117  S.  W.  387.     , 

929-25     Rex  r.  Perry  (1909),  2  K.  B. 

697,  disup.  Reij.  V.  Osman,  15  Cox  C.  C. 

1;  S.  v.  Bvrd,"^41  Mont.  5S5,  111  P.  407; 

S.  r.  Fuller,  52  Or.  42,  96  P.  456;  S.  r. 

Bridpham,  51  Wash.  18,  97  P.  1096. 
See  S.    r.   Luther,   150   Ta.   158,   129   N. 

W.   801;   S.   v.   Crean,   43   Mont.  47,   114 

P.  603;  S.  v.  MeCoomer,  79  S.  C.  63, 
60   S.   E.   237. 

929-26  P.  r.  White,  251  TIL  67,  95 
N.  E.  1036;  Brom  r.  P.,  216  Til.  14S,  74 
N.  E.  790;  Brown  v.  C,  26  Kv.  L.  R. 
1269,  83  S.  W.  645;  S.  V.  Craipr.  190  Slo. 
332,  88  S.  W.  641;  P.  r.  Del  Vermo, 
192  N.  Y.  470,  85  N.  E.  690.  See  C. 
r.  Latampa,  226  Pa.  23,  74  A.  736; 
Craven  v.  S.,  49  Tex.  Cr.  78,  90  S.  W. 
311. 

929-27  P.  r.  Haves,  9  Cal.  App.  301, 
99  \\  386;  Brom  r.  P.,  216  Til.  14«?,  74 
N,  E.  790;  Bijigs  v.  C,  150  I\v.  675, 
150  S.  W.  803;  C.  r.  Griffith.  149  Ky. 
405,  149  S.  W.  825;  Covle  r.  P..  29  Kv. 
L.  R.  340,  93  S.  W.  584;  S.  r.  (iinnfnln. 
113  La.  463,  37  S.  30;  Fannie  r.  S..  101 
Miss.  378,  58  S.  2;  P.  v.  Brecht.  120 
App.  Div.  769,  105  N.  Y.  S.  436;  Bilton 
V.  T.,  1  Okla.  Cr.  566,  99  P.  163;  Craven 
r.  S.,  49  Tex.  Cr.  78,  90  S.  W.  311; 
Phillips  V.  S.,  50  Tex.  Cr.  127,  94  S. 
W.  1051;  Bowles  r.  C,  103  Va.  816,  48 
S.  E.  527.  See  S.  r.  Roberts.  2S  Nev. 
350.  82  P.  100;  S.  V.  Thompson,  49  Or. 
-16.  ss  p.  .'iSS. 
930-29    Lang  i\  S.,  166  Ala.  22,  52 


S.  340;  Brandon  v.  S.,  99  'Sliss.  784,  56 

S.  165. 

930-30     S.  V.  Knoll,  69  Kan.  767,  77 

V.  580. 

930-31     P.   V.  Buettner,  233  111.   272, 

S4    X.    E.    218;    Thomas    v.   S.,   49    Tex. 

Cr.   633,  95  S.  W.   1009;   Johnson   r.   S. 

(Tex.   Cr.),    149    S.    W.    165.      See   Bar- 

nett  r.  S.,  136  Ga.  65,  70  S.  E.  868, 

931-32     Rose  r.  S.,  144  Ala.  114,  42 

S.   21;   S.   V.   Knoll,   69   Kan.   767,   77   P. 

580;  S.  v.  Vest,  254  Mo.  458,  162  S.  W. 

615. 

931-34     Sims  v.  S.,  139  Ala.  74,  36  .?. 

138;  Brom  v.  P.,  216  111.  148,  74  N.  E. 

790    (written  declaration). 

933-35     Jones  r.  S.,  88  Ark.  579,  115 

S.  W.  166;  Willis  r.  S.,  49  Tex.  Cr.  139, 

90  S.  W.  1100;  Jones  f.  S.,  52  Tex.  Cr. 

303,  106  S.  W.  345. 

933-36     Robinson   v.  S.,  10  Ga.   App. 

462,  73  S.  E.  622;  S.  r.  Blount,  124  La. 

202,  50  S.  12;  C.  v.  Reed,  5  Phila.  (Pa.) 

528. 

933-37     bunter  r.  S.,  54  Tex.  Cr.  224, 

114  S.  W.  121   (hov  of  ten);  Craven  v. 

S.,  49  Tex.  Cr.  78,  90  S.  W.  311. 

933-38     Non-expert    may    testify    as 

to  mental  capacitv  of  declarant.     Lyles 

V.  S..  48  Tex.  Cr.'ll9,  86  S.  W.  763. 

934-40     K(>itli    r.    C,    29    Ky.    L.    R. 

158,  92  S.  W.  599.     See  Anderson  r.  S., 

122  Ga.  161.  50  S.  E.  46;  S.  r.  Roberts, 

28    Nov.    350,    82    P.    100. 

935-41     Walls er  r.  S.,  139  Ala.  56.  35 

S.    1011;    Edwards    r.    S.,    79    Neb.   251, 

112   N.   W.   611;   Roberts   r.  S.,   48  Tex. 

Cr.  378.  88  S.  W.  221.     See  Phillips  r. 

S.,  50  Tex.  Cr.  481,  98  S.  W.  868. 

935-43    C.   V.  Spahr,  211   Pa.  542,  60 

A.   1084. 

935-44     Want    of    religious   belief   of 

declarant  no  ground   for  exclusion.     S. 

r.  Hood,  63  W.  Va.  182,  .59  S.  E.  971, 

15  L.  R.   A.    (N.  S.)    448.     And   see   S. 

V.  Zorn.  202   ^fo.   12,  100  S.   W.  591. 

936-45     Gambrell  r.  S.,  92  Miss.  728, 

46  S.   138. 

936-46     Price    r.    U.    S.,    1    Olda.    Cr. 

291.  97  P.  10.16. 

937-47     Lvles  r.  S.,  48  Tex.  Cr.  119, 

86  S.  W.  763. 

938-49     S.   r.   Uzzo,   6   Penne.    (Del.) 

212.  65  A.  775;  P.  r.  llotz,  261   111.  239, 

103   N.  E.   1007;   Green    r.  S..   89   Miss. 

331.  4?  S.  797;  Offitt  r.  S.,  5  Okla.  Cr. 

4«5.  113  P.  554. 

939-50     Dumas  V.  S.,  159  Ala.  42,  49 

s.  224. 
'  939-51     Brown  v.  S.,  54  Tex.  Cr.  121, 
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112  S.  W.  80;  Craven  v.  S.,  49  Tex.  Cr. 

78,  90  S.  W.  311. 

939-52  If  there  is  an  issue  question 
for    jury.      Jackson    V.    S.,    oo    Tex.    Cr. 

79,  115  S.  W.   262. 

940-53  Jewell  v.  Mfg.  Co.,  166  Mo. 
App.  555,  149  S.  W.  1045. 
The  tendency  is  toward  the  reception 
rather  than  the  rejection  of  such  evi- 
dence, experience  having  sliown  that 
more  harm  results  from  its  exclusion 
than  from  its  admission.  Thurston  V. 
Fritz,  91  Kan.  468,  138  P.  625;  Fish  v. 
Poorman,  85  Kan.  237,  116  P.  898. 
941-54  Friedman  v.  E.  Co.,  7  Phila. 
(Pa.)  203.  See  6  Standard  Proc,  title 
"Death." 

941-55  Rhea  v.  S.,  104  Ark.  162,  147 
S.  W.  463;  P.  f.  Cipolla,  155  Cal.  224, 
100  P.  252;  Johnson  r.  S.,  136  Ga.  804, 
72  S.  E.  233;  P.  v.  Schiavi,  96  App. 
Dlv.  479,  89  N.  Y.  S.  564;  C.  v.  Reed, 
5  Phila.   (Pa.)   528. 

"As  the  exception  can  only  be  sus- 
tained upon  the  ground  of  necessity, 
the  declaration  is  aduiissible  only  in 
indictments  for  homicide,  and  is  re- 
stricted to  the  act  of  killing  and  the 
circumstances  immediately  attending 
the  act  and  forming  a  part  of  the  res 
gestae."  S.  v.  Laughter,  159  N.  C. 
488,  74  S.  E.  913,  cit.  State  v.  Jefferson, 
125  N.  C.  712,  34  S.  E.  648. 
Admissible  before  grand  jury. — S.  f. 
Clark,  64  W.  Va.  625,  63  S.  E.  402. 
Inadmissible  on  prosecution  for  incest. 
P.  V.  Stison,  140  Mich.  216,  103  N.  W. 
542. 

942-57  On  prosecution  for  man-, 
slaughter  dying  declaration  cannot  be 
used  as  evidence  to  establish  assault, 
though  defendant  could  be  convicted 
of  lesser  crime.  P.  v.  Schiavi,  96  App. 
Div.  479,  89  N.  Y.  S.  -564. 
942-58  Comp.  Edwards  v.  S.,  79 
Neb.  251,  112  N.  W.  611. 
Pennsylvania  act  of  1895  makes  declar- 
ations admissible  in  cases  of  criminal 
abortion.  C.  r.  Keene,  7  Pa.  Super. 
293;  C.  V.  Winkelman,  12  Pa.  Super. 
497. 

943-59  P.  y.  Hotz,  261  111.  239,  103 
K  E.  1007;  S.  v.  Gow,  235  Mo.  307,  138 
S.  W.  648. 

Where  death  an  essential  ingredient  of 
crime. — S.  v.  Mever,  65  N.  J.  L.  237, 
47  A.  486,  86  Am.  St.  634,  7.2  L.  R.  A. 
346,  rev.  64  N.  J.  L.  382,  47  A.  779. 
Abortion  cases. — S.  r.  Fleetwood,  6 
Penne.  (Del.)  153,  65  A.  772;  P.  v. 
Buettner,  233   111.   272,  84  N,  E.  218; 


Seifert  v.  S.,  160  Ind.  464,  67  K  E. 
100;  Hawkins  v.  S.,  98  Md.  355,  57 
A.   27;    S.   V.  Barnes,   75   N.   J.  L.  426, 

68  A.  145;  S.  v.  Fuller,  52  Or.  42,  96 
P.  456.  See  supra,  "Abortion,"  67-77. 
944-60  Wife's  declarations  admissi- 
ble against  husband.  Rice  v.  S.,  54 
Tex.  Cr.  149,  112  S.  W.  299. 

Where  a  wife  and  mother-in-law  are 
killed. — In  a  prosecution  for  killing  the 
wife  a  dying  declaration  of  the  mother- 
in-law  is  inadmissible.  S.  v.  Simon,  131 
La.  520,  59  S.  975. 

945-62  Johnson  v.  S.,  63  Fla.  16,  58 
S.  540;  Taylor  v.  S.,  120  Ga.  857,  48  S. 
E.  361;  Miliken  v.  S.,  8  Ga.  App.  478, 

69  S.  E.  915. 

945-63  P.  V.  Shehadey,  12  Cal.  App. 
648,  108  P.  146;  Knight  v.  S.,  12  Ga. 
App.  Ill,  76  S.  E.  1047;  Moody  v.  S., 
1  Ga.  App.  772,  58  S.  E.  262;  S.  v 
Horn,  204  Mo.  528,  103  S.  W.  69;  Rice 
V.  S.,  51  Tex.  Cr.  255,  103  S.  W.  1156. 
The  rule  of  caution  applies  to  jury 
more  particularly  than  to  court.  'Car- 
ter r.  S.,  2  Ga.  App.  254,  58  S.  E.  532, 
946-64  Gardner  v.  S.,  55  Fla.  25,  45 
S.  1028. 

947-65  Norwood  v.  S.  (Ala.  .App.), 
65  S.  851;  Dumas  v.  S.,  159  Ala.  42,  49 
S.  224;  Robinson  v.  S.,  99  Ark.  208,  137 
S.  W.  831;  Fogg  v.  S.,  81  Ark.  417,  99 
S.  W.  537;  P.  V.  Cord,  157  Cal.  562,  108 
P.  511;  P.  r.  Thomson,  145  Cal.  717,  79 
P.  435;  P.  V.  Profumo,  23  Cal.  App. 
376,  138  P.  109;  Harris  v.  P.,  55  Colo. 
407,  135  P.  785;  Brennan  v.  P.,  37  Colo. 
256,  86  P.  79;  Copeland  v.  S.,  58  Fla. 
26,  50  S.  621;  Thompson  v.  S.,  137  Ga. 
164,  73  S.  E.  363;  Smith  v.  S.,  9  Ga. 
App.  403,  71  S.  E.  606;  P.  v.  White,  251 
111.  67,  95  N.  E.  1036;  Gipe  v.  S.,  165 
Ind.  433,  75  N.  E.  881,  1  L.  R.  A.  (N. 
•S.);  419;  Williams  v.  S.,  168  Ind.  87, 
79  N.  E.  1079;  Allen  v.  C,  134  Ky.  110, 
119  S.  W.  795;  Coyle  i\  C,  29  Ky.  L. 
R.  340,  93  S.  W.  584;  S.  v.  Blount,  124 
La.  202,  50  S.  12;  Guest  v.  S.,  96  Miss. 
871,  52  S.  211;  S.  v.  Gow,  235  Mo.  307, 
138  S.  W.  648;  S.  v.  Colvin,  226  Mo. 
446,  126  S.  W.  448;  S.  v.  Zorn,  202  Mo. 
12,  100  S.  W.  591;  S.  V.  Crone,  209 
Mo.  316,  108  S.  W.  555;  P.  v.  Stacy, 
119  App.  Div.  743,  104  N.  Y.  S.  615; 
P.  V.  Brecht,  120  App.  Div.  769,  105 
N.  Y.  S.  436;  Hawkins  v.  U.  S.,  3 
Okla.  Cr.  651,  108  P.  561;  Willoughby 
V.  Ty.,  16  Okla.  577,  86  P.  56;  S.  v. 
Fuller,  52  Or.  42,  96  P.  456  (a  prima 
facie  ease  is  sufficient);  S.  v.  Doris, 
51   Or.  136,  94  P.  44,  16  L.  R.  A.  (N. 
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S.)  600  (cit.  the  text);  C.  v.  Winkel- 
man,  12  Pa.  Super.  497;  S.  v.  Long,  93 
S.  C.  502,  77  S.  E.  61;  S.  V.  McCoomer, 
79  S.  C.  63,  60  S.  E.  237;  S.  v.  Frank- 
lin, 80  S.  C.  332,  60  S.  E.  953;  Bateson 
V.  S.,  46  Tex,  Cr.  34,  80  S.  m  88. 
Mixed  question  of  law  and  fact  for 
trial  judge.  Bennett  V.  S.,  GG  Fla.  309, 
03  S.  842. 

Must  refer  to  the  statement  offered. 
f'oatncy  r.  S.,  61  Fla.  19,  55  S.  285. 
"The  court  must  ascertain  the  primary 
facts  relative  to  their  admissibility 
and  become  satisfied  that  the  requisite 
predicate  has  been  established.  Wlien, 
from  the  testimony,  the  court  is  satis- 
fied that  the  statements  made  by  the 
deceased  were  dying  declarations,  it 
becomes  its  duty  to  admit  them  in  evi- 
dence. It  is  then  the  province  of  the 
jury  to  determine  the  circumstances 
under  which  they  were  made  and  the 
weight  and  credit  that  should  be  given 
to  them."  Ehea  r.  S.,  104  Ark.  162,  147 
S.  W.  463. 

"Having  once  decided  that  it  is  com- 
petent, that  the  jiarty  was  of  the  frame 
of  mind  required  by  the  law  to  author- 
ize the  admission  of  his  dying  declara- 
tions, the  power  of  the  court  over  that 
question  is  at  an  end."  Gurley  v.  S., 
101  ^fiss.  190,  57  8.  565. 
Whether  deceased  made  alleged  declar- 
ation is  for  jury.  C.  v.  Lawson,  2-5 
Kv.  L.  JR.  2187,  80  S.  W.  206. 
949-66  Jones  v.  S.,  88  Ark.  ."579,  113 
S.  W  166;  Harris  V.  P.,  55  Colo.  407, 
135  P.  785;  Brennan  r.  P.,  37  f'olo.  256, 
86  P.  79;  S.  v.  Van  Winkle  (Del.),  86 
A.  310;  Johnson  v.  S.,  88  Neb.  328,  129 
N.  W.  281;  S.  V.  Monich,  74  N.  J.  L. 
522,  64  A.  1016. 

The  competency  of  dying  declarations 
is  for  the  trial  court.  The  crotlibility 
and  weight  is  for  the  jury.  Gilmer  v. 
S.  (Ala.),  61  S.  377. 
949-67  Tolliver  v.  S.  (Ark.),  167  S. 
AV.  703;  P.  V.  Profumo,  23  Cal.  App. 
376,  138  P.  109;  Hawkins  r.  S.,  141 
Oa.  212,  80  S.  E.  711;  Anderson  i*.  S., 
122  Oa.  161,  50  S.  E.  46;  Findlev  v.  S., 
125  Ga.  579,  54  S.  E.  106;  Bird  r.  S., 
128  Ga.  253,  57  S.  E.  320;  McMillan 
1-.  S.,  128  Ga.  25,  57  S.  E.  309;  Wambish 
r.  S..  13  Ga.  App.  653,  79  S.  E.  744; 
McDonald  r.  S.,  12  Ga.  App.  526,  77  S. 
E.  655;  Kniiiht  r.  S.,  12  Ga.  App.  Ill, 
76  S.  E.  1047;  :\[oodv  r.  S.,  1  Ga.  App. 
772,  58  S.  E.  262;  Carter  r.  S.,  2  Ga. 
App.  254,  58  S.  E.  532;  Jones  v.  S.,  130 


Ga.  274,  60  S.  E.  840;  Robinson  v.  S., 
130  Ga.  361,  60  S.  E.  10(i5.  See  Wil- 
loughby  r.  Ty.,  16  Okla.  577,  86  P.  56. 
950-68  Motley  i:  S.,  105  Ark.  60S, 
152  S.  W.  140;  P.  r.  Thomson,  145  Cal. 
717,  79  P.  435;  S.  r.  Xowells,  135  la. 
53,  109  N.  W.  1016;  Coyle  v.  C,  29 
Ky.  L.  R.  340,  93  S.  W.  584;  S.  c. 
Doris,  51  Or.  136,  94  P.  44,  16  L.  E.  A. 
(X.  S.)  660;  C.  V.  Sullivan,  13  Phila. 
(Pa.)   410. 

951-69  Willoughby  v.  Ty.,  16  Okla. 
577,  86  P.  56;  Hinton  V.  S.  (Tex.  Cr.), 
100  S.  W.  772.  Contra,  S.  v.  Zorn,  2U2 
Mo.  12,  100  S.  W.  591. 
951-70  Coyle  v.  C,  29  Ky.  L.  R.  340, 
93  S.  W.  584;  S.  v.  Finlev,  240  Mo.  465, 
150  S.  W.  1051;  Hawkins  v.  U.  S.,  3 
Okla.  Cr.  651,  108  P.  561. 
951-71  S.  V.  Zorn,  202  Mo.  12,  100 
S.  W.  591. 

952-72  S.  f.  Minor,  193  Mo.  597,  92 
S.  W.  466. 

952-73  Allen  v.  C,  134  Ky.  110,  119 
S.  W.  795  (jury  should  be  instructed  so 
much  of  declaration  as  did  not  relate  to 
circumstances  of  homicide  should  not 
be  considered) ;  Hawkins  v.  U.  S.,  3 
Okla.  Cr.  651,  108  P.  561  (as  to  first 
proposition  onlv) ;  S.  V.  Clark,  64  W. 
Ya.  625,  63  S.  E.  402. 
953-75  Dying  declaration,  evidence 
in  chief.  Wagner  r.  C,  32  Kv.  L.  R, 
1185,  108  S.  W.  318.  See  infra,' "Order 
of  Proof,"  252-65. 

953-76  S.  r.  Crean,  43  Mont.  47,  114 
P.  603. 

What  deceased  said  to  his  wife  con- 
ceiuing  financial  aO'nirs  and  his  ]irn\is- 
ion  for  her  future  are  prejudicial  and 
inadmissible.  Havs  l*.  S.  (Tex.  Cr.), 
164  S.  W.  841. 

954-77  S.  i\  Gallman,  79  S.  C.  229, 
60  S.  E.  6S2.  See  S.  v.  Zorn,  202  Mo. 
12.  100  S.  W.  591. 

954-78  S.  v.  Daniels,  113  La.  59,  38 
S.  894;  C.  V.  Winkelman,  12  Pa.  Super. 
497. 

955-80  Heningburg  v.  S.,  133  Ala.  13, 
45  S.  246;  S.  r.  Bridgham,  51  Wash. 
18.  97   P.    1096. 

955-81  Delanev  r.  S.,  148  Ala.  586, 
42  S.  815.  Contra,  S.  r.  Quinn.  56 
Wash.  295.  105  P.  SIS.  Comp.  Davis  v. 
S.,  120  Ga.  843,  48  S.  E.  305;  S.  c. 
Franklin.  SO  S.  C.  332,  60  S.  E.  953. 
955-82  Deceased,  "after  having 
been  inforjned  by  the  doctor  of  her  con- 
dition, and  im]iending  death,  she  was 
asked    by    Carroll,    the    detective,    'Do 
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you  realize  that  you  are  going  to  die?' 
And  she  shook  her  head,  'Yes.'  This 
conversation  apparently  took  place  on 
the  19th  of  December,  1910,  and  she 
died  on  Sunday  following,  December 
25th.  The  requisites  for  the  admissi- 
bility of  the  dying  declaration  were 
complied  with."  Meno  v.  S.,  117  Md. 
435,  83  A.  759. 

956-83  Jones  v.  S.,  88  Ark.  579,  115 
S.    W.    166;    Ward  v.    S.,   85    Ark.    179, 

107  S.  W.  677;  P.  v.  Cord,  157  Cal.  562, 

108  P.  511;  Weaver  v.  P.,  47  Colo.  617, 
108  P.  331;  Lyens  v.  S.,  133  Ga.  587, 
66  S.  E.  792;  Prov.  Govt.  r.  Hering,  9 
Haw.  181;  Brom  v.  P.,  216  111.  148,  74 
N.  E.  790;  Eversole  v.  C,  157  Ky.  478, 
163  S.  W.  496;  Arnett  v.  C,  114  Ky. 
593,  71  S.  W.  635;  C.  v.  Hargis,  30 
Ky.  L.  E.  510,  99  S.  W.  348;  Kennedy 
V.  C,  30  Ky.  L.  R.  1063,  100  S.  W.  242; 
Pennington  v.  C,  24  Ky.  L.  R.  321,  68 
S.  W.  451;  Burton  V.  C.,  24  Kv.  L.  R. 
1162,  70  S.  W.  831;  S.  v.  Colvin,'226  Mo. 
446,  126  S.  W.  448;  S.  V.  Roberts,  28 
Nev.  350,  82  P.  100;  S.  v.  Hennessy,  29 
Nev.  320,  90  P.  221;  Hawkins  v.  U.  S., 
3  Okla.  Cr.  651,  108  P.  561;  S.  v.  Gray, 
43  Or.  446,  74  P.  927;  C.  v.  Winkelman, 
12  Pa.  Super.  497;  Connell  v.  S.,  46  Tex. 
Cr.  259,  81  S.  W.  746;  S.  v.  Bridgham, 
51   Wash.   18,   97  P.   1096. 

957-85  S.  v.  Fuller,  52  Or.  42,  96'  P. 
456. 

957-86  Rex  v.  Sunfield,  15  Ont.  L.  R. 
252;  S.  V.  Brady,  124  La.  951,  50  S. 
806. 

958-87  Sanders  v.  S.,  2  Ala.  App.  13, 
56  S.  69;  Ex  parte  Key,  5  Ala.  App.  274, 
59  S.  331;  S.  r.  Watkins,  159  N.  C. 
480,  75  S.  E.  22;  S.  v.  Ju  Nun,  53  Or. 
1,  97  P.  96;  Drake  v.  S.  (Tex.  Cr.), 
143  S.  W.  1157;  Morgan  v.  S.,  54  Tex. 
Cr.  '542,  113  S.  W.  934. 
It  is  proper  to  allow  the  declarations 
to  be  proved,  if  the  deceased  was  in 
fact  in  articulo  mortis,  and  the  cir- 
cumstances were  such  as  that  he  must 
know  this  to  be  so.  Washington  v.  S., 
137  Ga.  218,  73  S.  E.  512.  And  see 
Josey  V.  S.,  137  Ga.  769,  74  S.  E.  282. 
Consciousness  of  his  condition  may  be 
inferred  from  the  nature  of  the  wounds 
or  from  other  circumstances.  Jefferson 
V.  S.,  137  Ga.  382,  73  S.  E.  499. 
May  be  shown  directly  by  the  express 
language  of  the  declarant;  it  may  also 
be  inferred  from  his  wounded  condition 
and  evident  danger,  from  expressions 
or  statements  made  to  him  or  in  his 


hearing  by  physicians  or  others  in  at- 
tendance, from  his  manner  and  con- 
duet,  and  other  circumstances  shown 
in  the  case.  Rhea  r.  S.,  104  Ark.  162, 
147  S.  W.  463. 

"That  he  said  he  could  tell  from  his 
breathing  that  he  was  shot  through  the 
lung,  and  repeatedly  stated,  *I  guess 
they  have  got  me.'  "  S.  v.  Dipley, 
242  Mo.  461,  147  S.  W.  111. 
959-88  S.  V.  Daniels,  115  La.  59,  38 
S.  894. 

960-90     Lewis  v.  S.,  178  Ala.  26,  59 
S.   577;    Naugher  v.   S.,   6  Ala.   App.   3, 
60  S.  458;  Parker  v.  S.,  165  Ala.  1,  51 
S.  260;  Gregory  v.  S.,  140  Ala.  16,  37  S. 
259;  Starks  v.  S.,  137  Ala.  9,  34  S.  687 
Smith    V.   S.,    145    Ala.    17,    40    S.    957 
Walker  v.   S.,   146   Ala.   45,   41    S.   878 
Gregory  v.  S.,  148  Ala.  566,  42  S.  829 
Logan   f.    S.,    149    Ala.    11,    43    S.    10 
Brown    v.   S.,    450    Ala.    25,   43    S.    194 
Pate  V.   S.,  150  Ala.   10,  43   S.   343;   P 
V.  Cord,  157  Cal.  562,  108  P.  511;  Zip 
perian  v.  P.,  33   Colo.  134,  79  P.  1018 
McMillan  -f.    S.,   128    Ga.   25,   57   S.    E 
309;  Harper  v.  S.,  129  Ga.  770,  59  S.  E 
792;  Grant  V.  S.,  118  Ga.  804,  45  S.  E 
603;  Williams  v.  S.,  168  Ind.  87,  79  N 
E.    1079;    S.   V.    Dyer,    147   la.    217,    124 
N.   W.   629;    S.  v.   Bonar,  71  Kan.  800, 
81   P.   484;    Asher  v.   C,   28   Ky.  L.   R. 
1342,    91    S.    W.    662;    S.    V.    McCollum, 

135   La.  ,   65   S.   600;    S.  v.  Brady, 

124  La.  951,  50  S.  806;  S.  v.  Gianfala, 
113  La.  463,  37  S.  30;  Hawkins  v.  S., 
98  Md.  355,  57  A.  27;  Jackson  v.  S.,  94 
Miss.  83,  47  S.  502;  Pryor  v.  S.  (Miss.), 
39  S.  1012;  S.  V.  Colvin,  226  Mo.  446, 
126  S.  W;  448;  S.  f.  Brown,  188  Mo. 
451,  87  S.  W.  519;  S.  v.  Kellcher,  201 
Mo.  614,  100  S.  W.  470;  S.  v.  Hen- 
nessy, 29  Nev.  320,  90  P.  221;  S.  v. 
Monich,  74  N.  J.  L.  522,  64  A.  1016; 
S.  V.  Biango,  75  N.  J.  L.  284,  68  A. 
125;  S.  v..  Barnes,  75  N.  J.  L.  426,  68 
A.  145;  P.  V.  Governale,  193  N.  Y.  581, 
86  N.  E.  554;  S.  v.  Quick,  150  N.  C. 
820,  64  S.  E.  168;  S.  v.  Teachey,  138 
N.  C.  587,  50  S.  E.  232;  S.  v.  Boggan, 
133  N.  C.  761,  46  S.  E.  Ill;  Hawkins  i\ 
U.  S.,  3  Okla.  Cr.  651,  108  P.  561;  C. 
f.  Rhoads,  23  Pa.  Super.  512;  S.  v.  Mc- 
Coomer,  79  S.  C.  63,  60  S.  E.  237; 
Douglas  V.  S.,  '58  Tex.  Cr.  122,  124  S. 
W.  933;  Lewis  v.  S.,  48  Tex.  Cr.  614, 
89  S.  W.  1073;  Rice  v.  S.,  49  Tex.  Cr. 
569,  94  S.  W.  1024;  Patterson  r.  S.,  49 
Tex.  Cr.  613,  95  S.  W.  129;  S.  r.  Bridg- 
ham,  51    Wash.   18,   97   P.    1096.     See 
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Rex  V.  Perry   (1909),  2  K.  B.  697. 
961-91     Bex     r.     Abbott,     67     J.     P. 
(Eng.)    lol    (see  digest  of  this  case  in 
Am.    Digest    1904R,    col.    2203);    S.    v. 
Knoll,  69  Kan.  767,  77  P.  580;  Coyle  v. 
C,  29  Kv.  L.  R.  340,  93  S.  W.  584;  S. 
V.  Gianfala,  113  La.  463,  37  S.  30. 
Lapse   of   considerable   time   after   ex- 
pression   of    exjiectation    of   death    and 
making  declaration  weakens  weight  to 
be    given    such    expression.      Craven    v. 
S.,  49  Tex.  Cr.  78,  90  S.  W.  311. 
962-92     Weaver    v.   P.,   47    Colo.   617, 
108  P.  331;   Lyens  v.  S.,  133   Ga.   587, 
66  S.  E.  792. 

963-93  Parker  v.  S.  (Ala.  App.),  65 
S.  90;  C.  r.  Hargis,  30  Kv.  L.  K.  510, 
99  S.  W.  348;  S.  f.  Bordelon,  113  La. 
690,  37  S.  603. 

"Boys  he  has  killed  me." — Smith  v.  S. 
(Ala.),  02   R.   Sn4. 

963-9-1  Heningburg  V.  S.,  153  Ala. 
13,  45  S.  246;  McEwen  r.  S.,  152  Ala. 
38,  44  S.  619;  House  v.  S.,  94  IMiss.  107. 
48  S.  3. 

Deceased's  statement  that  he  would  not 
get  well.— Scoggin  v.  S.  (Ark.),  159  S. 
W.   211. 

Where  he  said  he  was  a  dead  man, 
pould  not  live,  and  was  going  to  die. 
Ryan  v.  S.,  8  Okla.  Cr.  623.  129  P.  685. 
Where  deceased  had  told  third  person 
he  was  "mighty  bad  and  bound  to 
die" — sufficient  foundation.  S.  r.  Fin- 
lev,  2-15  Mo.  465,  150  S.  W.  1051. 
964-95  Rowsev  v.  C,  25  Kv.  L.  R. 
841,   76   S.  W.  409. 

964-96  Copeland  r.  S.,  58  Fla.  26,  50 
S.  621  (declaration  poison  adminis- 
tered and  it  was  useless  to  send  for 
doctor);  S.  r.  Bohanon,  142  N.  C.  695, 
5,5  S.  E.  797  ("T  don't  know  what  my 
wife  and  children  will  do!");  Long  r. 
S.,  48  Tox.  Cr.  175.  88  S.  W.  203  (this 
is  miirhtv  bad).  See  Jones  i*.  S.,  88 
Ark.  579,  115  R.  Wl.  166. 
965-97  See  Kennedv  r.  €.,  30  Kv.  L. 
R.  inn3,  100  S.  W.  242. 
966-98  Tibbs  v.  S.,  138  Kv.  558,  128 
S.  W.  871. 

967-2  Rex  v.  Sunfield.  15  Ont.  L.  R. 
252;  P.  r.  Cord,  157  Cal.  562,  108  P. 
511;  TTunter  V.  S.,  54  Tex.  Cr.  224,  114 
S.  W.  124. 

967-3  P.  V.  Brecht,  120  App.  Div. 
769,  105  N.  Y.  S.  436. 
968-4  .Larvis  v.  S.,  138  Ala.  17,  34 
S.  in25;  Stevens  r.  S.,  138  Ala.  71,  35 
S.  122;  Ex  parte  Kev.  5  Ala.  App.  274. 
59  S.  331;  P.  r.  Buettner,  233  Til.  272. 
84  N.  E.  218;  S.  v.  Klute  (la.),  140  N. 


W.  864;  S.  r.  Dyer,  147  la.  217,  124  X. 
W.  629;  Beglev  r.  C,  154  Ky.  30,  156 
S.  W.  886;  House  v.  S.,  94  Miss.  107, 
48  S.  3;  S.  V.  Craig,  190  Mo.  332,  88 
S.  W.  641;  S.  V.  Barnes,  75  N.  J.  L. 
426,  68  A.  145;  S.  v.  Ju  Nun,  53  Or.  1, 
97  P.  96;  S.  i".  Grav,  43  Or.  446,  74  P 
927;  S.  V.  Thomj.son,  49  Or.  46,  88  P. 
5<^3;  C.  v.  Rhoads,  23  Pa.  Super.  51 2-, 
Douglas  V.  S.,  58  Tex.  Cr.  122,  124  S. 
W.  933;  S.  V.  Quinn,  56  Wash.  295,  105 
P.  818;  S.  V.  Mayo,  42  Wash.  540,  85 
P.  251. 

Although  physician  told  deceased  "he 
could  not  live"  there  is  notliing  to 
show  that  deceased  understood  or 
realized  he  was  going  to  die  and  the 
declaration  is  inadmissible.  Reeves  i. 
S.  nriss.),  64  S.  836. 
Where  deceased  expressed  concurrence 
in  tlie  do<  tor's  statcmont  he  was  going 
to  die.  McDaniels  v.  S.  (Ark.),  167  S. 
W.  96;  Brookins  v.  S.  (Tex.  Cr.),  158 
S.  W.  521. 

969-3  Pitts  V.  S.,  140  Ala.  70,  37  S. 
101;  Thompson  v.  S.,  137  Ga.  164,  73 
S.  E.  363;  S.  v.  Bradv,  124  La.  951, 
50  S.  806;  S.  V.  Monich,  74  X.  J.  L. 
522,  64  A.  1016;  P.  v.  Stacv,  119  App. 
Div.  743.  104  X.  Y.  S.  615;  C.  v.  La- 
tampa.  226  Pa.  23,  74  A.  736;  Hunter 
r.  S.,  54  Tex.  Cr.  224,  114  S.  W.  124. 
970-6  Newton  v.  S.,  51  Fla.  82,  41 
S.  19;  P.  V.  Warren,  259  HI.  213,  102 
X.  E.  201. 

970-7  Subsequent  hojie  of  recovery 
not  cause  for  excluding  declaration  if 
hope  proves  groundless.  P.  i".  Cord, 
157  Cal.  562,  108  P.  511. 
971-8  ^fcEwen  v.  S.,  152  Ala.  38.  44 
S.  619;  Brennan  v.  P.,  37  Colo.  256, 
86  P.  79;  Anderson  v.  S.,  122  Ga.  161, 
50  S.  E.  46;  Oliver  r.  S.,  129  Ga.  777. 
59  S.  E.  900;  Harper  V.  S.,  129  Ga. 
770.  .59  S.  E.  792;  .Tones  v.  S.,  130 
Ga.  274,  60  S.  E.  840;  Robinson  r.  S., 
130  Ga.  361,  60  S.  E.  1005;  Gipe  r.  S., 
165  Tnd.  433,  75  X.  E.  881,  1  L.  R.  A. 
(X.  S.)  419;  Williams  r.  S..  168  Tnd. 
87,  79  X.  E.  1079;  Tibbs  r.  C,  138  T^v. 
558,  128  S.  W.  871;  Rowsev  r.  C,  25 
Kv.  L.  R.  841,  76  S.  W.  4(i9;  Fuqua  r. 
C,  lis  T\v.  578.  81  S.  W.  923;  A  met 
r.  C,  114KV.  593.  71  S.  W.  635;  S.  r. 
Brown.  188  Mo.  451.  87  S.  W.  519;  S. 
r.  Kelleher,  201  Mo.  614,  100  S.  W.  470; 
S.  r.  Roberts.  28  Xev.  350.  82  P.  100; 
S.  1-.  Barnes,  75  X.  .T.  L.  42'*  68  A.  145; 
S.  r.  Gray,  43  Or.  AW,  74  P.  927. 
972-9  Weaver  v.  P..  47  Colo.  fi17. 
los  P.  331;  Asher  v.  C,  28. Ky.  L.  R. 
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1342,  91  S.  W.  602;  Douglas  v.  S.,  58 
Tex.  Cv.  122,  124  S.  W.  933. 
973-11  Sending  for  doctor  to  re- 
lievo j>aiii  does  not  affect  admissibility 
of  declaration  where  it  appears  declar- 
ant had  given  up  hope  of  recovery. 
Pitts  V.  S.,  140  Ala.  70,  37  S.  101.  See 
S.  V.  Gianfala,  113  La.  463,  37  S.  30; 
S.  V.  Bordelon,  113  La.  690,  37  S.  003; 
S.  V.  Howard,  120  La.  311,  45  S.  200; 
Mathedy  v.  C,  14  Ky.  L.  E.  182,  19  S. 
W.    977. 

Expression  of  relief  from  pain  does  not 
imply  expectation  of  recovery.  S.  v. 
Roberts,  28  Nev.  350,  82  P."  100. 
Submitting  to  operation  as  a  last 
chance  does  not  prevent  use  of  declar- 
ations. S.  V.  Thompson,  49  Or.  40,  88 
P.  583. 

973-13  Tibbs  v.  C,  138  Ky.  558,  128 
S.  W.  871  (conduct  may  outweigh  dec- 
larations). Comp.  P.  V.  Wong  Loung, 
159  Cal.  520,  114  P.  829. 
974-14  Reeves  v.  S.  (Miss.),  64  S. 
S36.  Comp.  S.  V.  Daniels,  115  La.  59, 
38  S.  894. 

974-15     P.    V.    Stacy,    119    App.   Div. 
743,  104  N.  Y.  S.   615. 
974-16     S.    V.    Colvin,    220    Mo.    446, 
126  S.  W.   448;    C.  V.  De  Leo,  242  Pa. 
510,  89  A.  584. 

975-19  Grubbs  t:  S.,  13  Ga.  App. 
31,  78  S.  E.  775.  See  S.  v.  Daniels,  115 
La.  59,  38  S.  894;  Ward  v.  S.,  85  Ark. 
179,  107  S.  W.  677. 
976-21  S.  V.  Kelleher,  201  Mo.  014, 
100  S.  W.  470.  See  S.  v.  Zorn,  202 
Mo.  12,  100  S.  W.  591. 
976-22  P.  V.  Buettner,  233  111.  272, 
84  N.  E.  218. 

Use  of  cuss  words  by  declarant,   not 
cause   for   excluding   declaration.     S.  V. 
Bradv,  124  La.  951,  50  S.  806. 
976-23     S.  r.  Nowells,  135  la.  53,  109 
N.  W.  1010;  S.  V.  Brown,  188  Mo.  451, 

87  S.  W!.  519;  S.  V.  Craig,  190  Mo.  332, 

88  S.  W.  641;  S.  V.  Monich,  74  N.  J. 
L.  522,  64  A.  1016;  P.  v.  Stacv,  119 
App.  Div.  743,  104  N.  Y.  S.  615;  S.  v, 
Quick,  150  N.  C.  820,  64  S.  E.  168;  S. 
r.  Smalls,  87  S.  C.  550,  70  S.  E.  300. 
Converse  of  rule  applied. — S.  v.  Colvin, 
220  Mo.  446,  126  S.  W.  448. 

Lapse  of  time  between  statement  and 

death,  not  material.     Kdly  v.  C.  (Ky.), 

119  S.  W.  809. 

976-24     Cleveland  v.  C,  31  Ky.  L.  R. 

115,  101  S.  W.  931. 

976-25     P.   r.  Buettner,  233  111.   272, 

84  N.  E.  218;  Kelly  v,  C.  (Ky.),  119  S. 


W.  809;  S.  v.  Craig,  190  Mo.  332,  88  S. 
W.    641. 

977-26  S.  V.  Biango,  75  N.  J.  L.  284, 
68  A.   125. 

Declarant's  expressed  opinion  he  should 
not  recover  must  be  supported  by  testi- 
mony else  his  declaration  is  not  ad- 
missible. Bilton  V.  Ty.,  1  Okla.  Cr. 
500,  99  P.  163. 

978-28  Ex  parte  Key,  5  Ala.  App. 
274,  59  S.  331;  S.  v.  Nowells,  135  la. 
53,  109  N.  W.  1016;  P.  v.  Brecht,  120 
App.  Div.  769,  105  N.  Y.  S.  436. 
Prima  facie  case  is  all  that  is  neces- 
sary to  make  statement  admissible. 
Gibbons  v.  S.,  137  Ga.  786,  74  S.  E. 
549. 

Held  admissible. — Deceased  stated  to 
the  nurse  that  they  "had  killed  him." 
He  asked  if  he  was  in  anj^  danger  of 
dying,  and  said  that  if  he  was  not  he 
did  not  wish  his  people  to  know  his 
condition.  The  doctor  told  that  he  was 
suffering  from  a  severe  internal  hem- 
orrhage; that  he  did  not  have  "more 
than  one  chance  in  a  hundred  of  liv- 
ing;" that  they  would  have  to  cut 
open  his  abdomen,  and  were  not  will- 
ing to  do  so  without  his  consent;  and 
that  he  had  better  communicate  with 
his  people.  Thereupon  he  asked  Dr. 
Hilliard  to  send  a  telegram  to  them. 
The  deceased,  who  had  been  quiet,  then 
opened  his  eyes  and  said,  "Who  shot 
me?"  Dr.  Landress  answered,  "The 
officer  at  Black  Mountain  shot  you," 
to  which  the  deceased  replied:  "Why 
did  he  shoot  me?  I  have  done  nothing 
to  be  shot  for,"  Dr.  Fletcher  also 
testified  as  to  the  critical  condition  of 
the  deceased  at  that  moment,  who 
"knew  his  condition"  and  was  about 
to  be  put  upon  the  operating  table, 
and  who  died  that  night.  S.  v.  Wat- 
kins,  159  N.  C.  480,  75  S.  E.  22. 
978-29  Oliver  v.  S.,  129  Ga.  777,  59 
S.  E.  900. 

978-30  Moore  v.  S.,  146  Ala.  687,  40 
S.  345,  testimony  of  two  witnesses  suf- 
ficient. 

979-31  Prima  facie  proof  sufficient. 
Cook  V.  S.,  134  Ga.  347,  67  S.  E,  812; 
S.  V.  Clark,  64  W.  Va.  625,  63  S,  E. 
402. 

979-32  Gardner  v.  S.,  55  Fla.  25,  45 
S.  1028. 

980-33  McEwen  v.  S.,  152  Ala,  38, 
44  S.  619;  Gardner  v.  S.,  supra;  Gipe  v. 
S.,  105  Tnd.  433,  75  N.  E.  881,  1  L.  R. 
A.  (N.  S.)  419;  Williams  v.  S.,  168  Tnd. 
87,  79  N.  E.  1079j  Martin  v.  €.,  25  Ky, 
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L.  R.  1928,  78  S.  W.  1104;  S.  r.  Mon- 
ich,  74  N.  J.  L.  522,  64  A,  lOlG;  S.  v 
Fuller.  52  Or.  42,  96  P.  456;  S.  V.  Mc- 
Coomer,  79  S.  C.  63,  GO  S.  E.  237;  S.  v. 
Clark,  64  W.  Va.  625,  63  S.  E.  4U2. 
981-34  S.  V.  Brown,  188  Mo.  451,  87 
S.  W.  519. 

981-35  S.  V.  Harris,  112  La.  937,  36 
S.  SIO.  "that's  all  right;  ]'.ill  Harris 
is  my  frieml,  ami  1  don't  want  nothing 
(lone  to  him,"  iiiailmissible  because 
not  a  narrative  statement. 
982-36  See  Williams  v.  S.,  168  Ind. 
87,  7U  N.  E.  1079. 

982-41  Zipperian  v.  P.,  33  Colo.  134, 
79  P.  1018. 

982-42  Gipe  v.  S.,  165  Ind.  433,  75 
N.  E.  881,  1  L.  R.  A.  (X.  S.)  419.  Soo 
S.  r.  Roberts,  28  Xev.  350,  82  P.  100; 
P.  r.  Madas,  201  N.  Y.  349,  94  N.  E. 
857;  S.  V.  Vance,  38  Utah  1,  100  P. 
434. 

983-44  Rex  v.  Sunfield,  15  Ont.  L.  R. 
252;  Greer  v.  S.,  156  Ala.  15,  47  S. 
300;  Smith  v.  S.,  9  Ga.  Ai)p.  403,  71  S. 
E.  606;  Park  v.  S.,  126  Ga.  575,  55  8. 
E.  489;  S.  v.  Law,  150  Wis.  313,  136 
N.  W.  803.  See  S.  v.  Fleetwood,  6 
Penne.  (Del.),  153,  65  A.  772;  S.  v. 
IT/./.0.  6  Penne.  (Del.)  212,  65  A.  775; 
Hawkins  t\  S.,  98  Md.  355,  57  A.  27; 
Ward  r.  S.  (Tex.  Cr.),  159  S.  W.  272. 
983-45  Gii)e  r.  S.,  165  Ind.  433,  75 
N.  E.  881,  1  L.  R.  A.  (N.  S.)  419; 
Phillips  r.  S.,  50  Tex.  Cr.  481,  98  S.  W. 
8&8;  Rice  V.  S.,  51  Tex.  Cr.  255,  103 
a.  W.  1156.  Comp.  Craven  v.  S.,  49 
Tex.  Cr.  78,  90  S.  W.  311. 
Statute  excluding  leading  questions  ap- 
plied.—Lock  hart  /■.  S.,  53  Tex.  ('r.  5s9, 
111   S.   \V,  1024. 

984-47  See  S.  r.  Williams,  2^  Nov. 
395,    si>    p.   353. 

984-48  Pato  v.  S.,  150  Ala.  10,  43  S. 
343;  Harper  r.  S.,  129  Ga.  770,  5!»  S. 
E.  792;  S.  v.  Gianfala,  113  La.  463,  37 
S.  30. 

985-51  Intorrui<tion  is  unimportant 
if  "Icclaration  subsoqupntlv  finisdicd. 
Park  r.  S.,  126  Ga.  575,  55*  S.  E.  4S9. 
987-54  Kirbv  r.  S.,  151  Ala.  66,  44 
S.  3S;  Weaver  r.  P.,  47  Colo.  617.  lO.s 
P.  331;  Cleveland  r.  C,  31  Kv.  L.  R. 
115.  101  S.  W.  931;  Tlondrickson  r.  C, 
21  Kv.  L.  R.  2173.  73  S.  W.  76}. 
987-55  Heninpburg  r.  S.,  153  Ala.  13, 
45  S.  246;  Weaver  r.  P..  supra;  S.  r. 
Rinnpo.  75  N.  .1.  L.  2S4.  68  A.  125; 
Bennett  r.  8.,  47  Tex.  Cr.  52,  81  S. 
W.  30. 


987-56     S.  r.  Bvrd,  41  Mont.  5S5,  111 
P.  407. 

Special  scrutiny  need  not  be  given  dec- 
laration because  written  by  one  who 
represented  state  on  trial  of  accused. 
Parker  v.  S.,  165  Ala.  1,  51  S.  260. 
987-57  Kirby  r.  S.,  151  Ala.  66,  44 
S.  38. 

"The  law  on  this  subject  is  fully  dis- 
cussed bv  this  court  in  Mitchell  V. 
State.  82" Ark.  324,  101  S.  W.  763,  and 
the  ruling  of  the  trial  court  in  permit- 
ting the  witness  to  testify  from  his 
recollection  as  to  the  whole  of  the  dec- 
laration, whether  re<luced  to  writing 
or  not,  and  in  declining  to  require  the 
witness  to  jiroiluce  the  writing,  was 
not  in  conflict  with  the  principles  we 
have  announced  in  the  case  above 
cited.  It  does  not  appear  that  the 
writing  was  read  to  the  declarant  and 
signeil  by  him;  and  it  was  not  com- 
petent as  original  evidence."  Jackson 
r.  S.,  103  Ark.  21,  145  S.  W.  559. 
988-58  Mav  be  in  form  of  affidavit. 
S.  r.  Bonar,  71  Kan.  SOO,  81  P.  484. 
That  statement  by  deceased  taken  down 
by  a  justito  was  used  by  him  as  a  crim- 
inal complaint  does  not  aflfecl  its  admis- 
sibilitv.  Zipperian  v.  P.,  33  Colo.  134, 
79    P.    1018. 

988-59  Rox  r.  Magvar.  7  Terr.  L. 
R.  491,  4  W.  L.  R.  396;  Fuqua  r.  C, 
lis  Kv.  578,  81  S.  W-.  923;  Sailsberrv  v. 
C,  32  Kv.  L.  R.  10S5.  107  S.  W.  774; 
Cooper  r.  S.,  89  Miss.  351,  42  S.  666. 
Contra,  S.  V.  Bvrd,  41  Mont.  585,  111 
P.  407. 

9S9-60  An  introductory  statement 
by  prosecuting  attorney  as  to  deced- 
ent's belief  that  he  was  mortally 
wouniled  does  not  render  the  ileclara- 
lion  inadmissible.  I'l'dike  r.  S..  9  Okla. 
Cr.  124,  130  P.  1107. 
989-61  Updike  r.  S..  9  Okla.  Cr.  124, 
130  P.  1107;  S.  r.  Clark,  64  W.  Va. 
625.   63   S.   E.   402, 

900-63     Sailsberry  r.  C.  32  Ky.  L.  R. 
10S5,   107   S.   W.   774.     See    Heningburg 
r.   S.,   153   Ala.  13.  45   S.  246;   (Jardner 
r.  S..  55  Fla.  25,  45  S.  \02<:   Fuqua  V. 
r.,   ]]'i  Kv.  57S.  SI    S.  W.  923. 
990-64     See  Kirbv  r,  S..  151    Ala.  66, 
44  S.  38;   S.   r.  Poris.  51   Or.   136.  94  P. 
4  4.  16  L.  R.  A.   (N.  S.)   660. 
Signing     unnecessary     where     declara- 
tions  reail   and    approved   by   declarant. 
Zipporian    r.    P.,    33    Colo.  "  134.    79    P. 
101S. 
991-65     See  Sailsberry  v.  C,  32  Ky. 
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L.  R.  10S5,  107  S.  W.  774;  C.  v.  Rhoads, 
23  Pa.  Super.  ol2. 

991-66     S.  r.   Van  Winkle    (Del.),  86 
A.  310. 

Former  statements,  reaffirmed  by  dec- 
larant, must  be  identified  with  a  high 
degree  of  certainty.  S.  v.  Peacock, 
58  Wash.  41,  107  P.  1022. 
Parol  testimony  declaration  was  sworn 
to,  harmless,  that  fact  appearing  on 
the  paper.  S.  v.  Clark,  64  W.  Va,  625, 
63  S.  E.  402. 

991-67  Gardner  v.  S.,  55  Fla.  25,  45 
S.  1028;  Cleveland  v.  C,  31  Ky.  L.  B. 
115,  101  S.  W.  931;  C.  v.  Smith,  213 
Mass.  563,  100  N.  E.  1010;  S.  v.  Fuller, 
52  Or.  42,  96  P.  456;  Corbitt  v.  S.  (Tex. 
Or.),  163  S.  W.  436;  Drake  v.  S.  (Tex. 
Cr.),  143  S.  W.  1157;  Bateson  v.  S.,  46 
Tex.  Cr.  34,  80  S.  W.  88;  Counell  r.  S., 
46  Tex.  Cr.  259,  81  S.  W.  746;  S.  v. 
Hood,  63  W.  Va.  182,  59  S.  E.  971,  15 
L.  R.  A.  (N.  S.)  448. 
991-68  Coatney  f.  S.,  61  Fla.  19,  55 
e.  285;  Robinson  v.  S.,  10  Ga.  App.  462, 
73  S.  E.  622;  Guest  v.  S.,  96  Miss.  871, 
52  S.  211;  Boyd  v.  S.,  84  Miss.  414,  36 
S.  525;  C.  V.  Spahr,  211  Pa.  542,  60  A. 
1084;  Hinton  v.  S.  (Tex.  Cr.),  100  S. 
W.  772. 

"He  always  seemed  to  hate  me  because 
mamma  looked  up  to  me.  He  did  not 
like  me  to  come  home  on  a  visit,  and 
always  had  it  in  for  me. ' '  This  was 
held  "part  of  the  res  gestate  of  the 
facts  stated,  and  certainly  not  a  con- 
elusion  of  the  witness. ' '  Lane  r.  S., 
69  Tex.  Cr.  595,  129  S.  W.  353. 
"If,  from  the  physical  facts,  it  neces- 
sarily appears  that  the  deceased  could 
not  have  known  or  had  the  knowledge 
of  the  matters  he  declares  as  facts, 
then  it  follows  that  they  are  matters 
merely  of  belief  or  opinion,  and  there- 
fore inadmissible.  Baker  v.  State,  85 
Ark.  300,  107  S.  W.  983."  Rhea  v.  S., 
104  Ark.  162,  147  S.  W.  463. 
"Whether  deceased  had  a  warrant  or 
capias  for  the  defendant,  and  whether, 
under  the  deputy  sheriff's  appointment, 
he  had  authority  of  law  for  his  arrest 
of  the  defendant,  were  material  ques- 
tions in  the  case.  The  argument  for 
appellant  proceeds  at  several  points 
upon  the  idea  that  the  evidence  showed 
without  conflict  that  deceased  had  no 
warrant.  As  we  read  the  record,  de- 
ceased, in  his  dying  declaration,  testi- 
fied that  he  had  a  writ  for  defendant. 
This,  as  we  have  said,  was  competent 
evidence  of  the  fact.     There  was,  then, 


no  error  in  that  ruling  of  the  court 
which  permitted  the  state  to  show  that 
the  sheriff  of  the  county  had  delivered 
the  capias  for  defendant  to  Springle, 
the  deputy  on  whose  request  the  de- 
ceased was  attempting  to  arrest  the 
defendant."  Lewis  v.  S.,  178  Ala.  26, 
59   S.  577, 

992-70  Pitts  V.  S.,  140  Ala.  70,  37  S. 
101;  Walker  V.  S.,  147  Ala.  699,  41  S. 
176;  Rhea  v.  S.,  104  Ark.  162,  147  S. 
W.  463. 

"If  defendant  ofifers  in  evidence  oniy 
such  parts  of  the  statement  as  relate 
to  the  offense  for  which  he  is  being 
prosecuted  that  the  state  would  not  be 
entitled,  for  this  reason  alone,  to  in- 
troduce other  parts  of  the  statement 
referring  to  a  different  transaction  oc- 
curring several  years  before.  If  the 
former  difficulty  tended  to  show  malice, 
intent,  or  throws  any  light  on  the  dif' 
ficulty  for  which  defendant  is  being 
prosecuted,  it  would  be  admissible; 
otherwise  it  would  not."  Hinton  v.  S. 
(Tex.  Cr.),  144  S.  W.  617. 
992-72  S.  V.  Horn,  204  Mo.  528,  103 
S.  W.  69;  S.  V.  Hood,  63  W.  Va.  182, 
59  S.  E.  971,  15  L.  R.  A.  (N.  S.)  448. 
993-73  House  v.  S.,  94  Miss.  107,  48 
S.  3.  See  Baker  v.  S.,  85  Ark.  300,  107 
S.  W.  983  ("I  would  not  have  done  my 
fellow-man  that  way,"  inadmissible); 
Johnson  v.  C,  32  Kv.  L.  R.  1117,  107 
S.  W,  768;  Walton  v.  S.,  87  Miss.  296, 
39  S.  689  (opinion  of  declarant  as  to 
why  she  was  shot) ;  S.  v.  Minor,  193 
Mo.  597,  92  S.  W.  466  (intent  of  to 
rob  deceased) ;  S.  v.  Fuller,  52  Or.  42, 
96  P.  456  (statement  as  to  necessity  of 
using  means  employed  to  produce  abor- 
tion on  declarant,  admissible) ;  Manley 
r.  S.,  62  Tex.  Cr.  892,  137  S.  W.  1137. 
Where  deceased  merely  stated  that  he 
was  to  blame  and  did  not  recite  facts 
which  he  did,  it  must  be  considered  a 
mere  opinion  and  not  admissible.  S. 
r.  Finley,  245  Mo.  465,  150  S.  W.  1051. 
993-74  Motley  v.  S.,  105  Ark.  608, 
152  S.  W.  140;  C.  V.  Smith,  213  Mass. 
563,  100  N.  E.  1010. 
994-75  S.  V.  IJzzo,  6  Penne.  (Del.) 
212,  65  A.  775. 

994-79  Greer  v.  S.,  156  Ala.  15,  47 
S.  300;  Nelson  v.  S.,  3  Okla.  Cr.  468, 
106  P.  647;  U.  S.  v.  Palanca,  5  Phil. 
Tsl.   269. 

995-81  Rex  v.  Sunfield,  15  Ont.  L.  R. 
252;  King  r.  S.  (Ark.),  162  S.  W.  1087; 
S.  V.  Bradv,  124  La.  951,  50  S.  806; 
Xclson   r.    S.,    3    Okla.    Cr.   468,   106   P. 
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647;  U.  S.  V.  Palanca,  o  Phil.  Isl.  269; 
Graham  v.  S.,  57  Tex.  Cr.  1U4,  123  S. 
W.  fi91. 

Declarations  admissible  to  identify 
guiltv  jmrtics.  S.  V.  Roberts,  28  Nev. 
350,  S2  P.  100. 

996-82  See  P.  v.  Moran,  144  Cal.  48, 
77  P.  777. 

998-84  P.  V.  Hotz,  261  111.  239,  103 
N.  E.  1007. 

998-85  Rice  v.  S.,  49  Tex.  Cr.  569, 
94  S.  W.  1024.  But  see  C.  r.  Griffith, 
149  Kv.  405,  149  S.  W.  S25. 
998-86  S.  1-.  Klute  (la.),  140  X.  W. 
SGI:  iioaty  r.  Com.,  140  Ky.  230,  130  S. 
W.  1107.  Comp.  Gardner  v.  S.,  55  Fla. 
25,  45  S.   1028. 

Action  without  design  or  premedita- 
tion.—Ofiitt  c.  S.,  5  Okla.  Cr.  4S,  113 
P.  .-"4. 

Shorthand  rendering  of  facts  not  inad* 
niissible  as  a  conclusion — as  that  ac- 
cused was  tryinj;  to  f^et  out  his  gun. 
Gaines  r.  S.,  i58  Tex.  Cr.  031,  127  S.  W. 
181. 

999-87  Washington  v.  S.  (Ga.),  73 
S.  E.  512;  House  v.  S.,  94  Miss.  107,  48 
S.  3;  Lockhart  v.  S.,  53  Tex.  Cr.  589, 
111  S.  W.  1024.  See  Rose  v.  S.,  144  Ala. 
114,  42  S.  21;  Penninu'ton  V.  C,  24  Kv. 
L.  R.  321,  6S  S.  W.  !.-<l. 
999-88  Jones  r.  S.,  130  Ga.  274,  60 
S.  E.  840;  Wright  V.  C,  109  Va.  847, 
65  S.  E.  19. 

1000-89  McMillan  v.  S.,  128  Ga.  25, 
57  S.  K.  309;  .Johnson  V.  C,  32  Kv.  L. 
R.  1117,  107  S.  W.  768;  S.  r.  Peace, 
121  La.  1071,  47  S.  28;  S.  r.  Gianfala. 
113  La.  463,  37  S.  30;  Craft  r.  S.,  57 
Tex.  Or.  257,  122  S.  W.  547;  Wilson  l\ 
8.,  49  Tex.  Cr.  50.  90  S.  W.  312.  Comp. 
Wagner  v.  C,  32  Kv.  L.  R.  1185,  108  S. 
W.   318. 

"The  statement  that  he  was  'not  doing 
a  filing'  is  not  a  conclusion  but  a 
Btatement  of  a  fact."  ITenson  r.  C, 
139  Ky.  173.  129  S.  W,  566. 
Statement  that  accused  shot  deceased 
because  she  asked  him  for  a  match 
Gibbons  r.  S.,  137  Ga.  786.  74  S.  E. 
549. 

Motive  of  accused  may  be  shown  by 
declaration.  S.  c.  Brady,  124  La.  951, 
50  S.  sn6. 

1000-90  Spicer  v.  S.  (Aln.l,  65  S. 
972;  Norwood  V.  S.  (Ala.  App.),  65 
S.  851;  Wilson  V.  S.,  140  Ala.  43,  37 
S.  93;  P.  r.  Cipolla,  155  Cal.  224.  TOO 
P.  252:  Burroughs  r  U.  S..  6  Tnd.  Tv. 
164.  90  S.  W.  8:  Lucas  r.  C.  153  Kv. 
424,  155  S.  W.  721;  Guest  i.  S.,  90  Miss. 


871,  52  S.  211;  S.  i:  Colvin,  226  Mo. 
446,  126  S.  W.  448;  S.  v.  Kelleher,  201 
Mo.  614,  100  S.  W.  470;  C.  v.  Spahr, 
211   Pa.  542,  00  A.  1084;  Craven   r.  S., 

49  Tex.  Cr.  78,  90  S.  W.  311;  Wake- 
field v.  S.,  50  Tex.  Cr.  124,  94  S.  W. 
1040;  Richards  v.  C,  107  Va.  881,  59 
S.    E.   1104. 

See  P.  V.  Glover,  141  Cal.  233,  74  P. 
745;  Wade  v.  S.,  2  O.  C.  C.  (N.  S.) 
189;  Mulkey  v.  S.,  5  Okla.  Cr.  75,  113 
P.  532.  Comp.  Bateson  v.  S.,  46  Tex. 
Cr.  34,  80  S.  W.  88;  Connell  f.  S.,  46 
Tex.  Cr.  259,  81  S.  \V.  740. 
Statement  should  be  limited  to  the 
cause  of  death  and  the  person  who 
killed  him.     Hawkins  f.  S.,  141  Ga.  212, 

50  8.   E.   711. 

A  broader  rule  is  favored  in  S.  t*.  Ful- 
ler, 52  Or.  42,  96  P.  456,  "so  as  to 
include  in  the  dying  declarations,  as 
testimony  which  might  have  been  given 
by  the  declarant,  if  living  and  appear- 
ing as  a  witness  at  the  trial,  state- 
ments of  other  facts,  occurring  or  ex- 
isting coincident  with  the  commission 
of  the  homicide,  anil  tending  to  estab- 
lish every  essential  element  of  the 
crime  as  charged."  See  Lister  v.  S., 
1    Tex.  App.   739. 

1001-91     Flannigan    v.    S.,    135    Ga. 
221.  09  P.   E.  171.  _ 
1002-96     Richards  v.  C,  107  Va.  881, 
59    S.    E.    1104.     Comp.   Boyd    r.   S.,   84 
Miss.    414,    36    S.    525    (declaration    im- 
pliodlv     contradicting     theory     of     sui 
cide);   Edwards  r.  S..  79  Xeb.  251,  112 
N.  W.  611;   S.  V.   Mayo,  42  Wash.  540, 
85  P.  251    (need  not  identify  assailant; 
it  is  suflicient  if  it  adils  a  link  in  chain 
of   evidence).      And    see    Walker    v.   S., 
139  Al;i.  56,  35  S.  1011. 
l<K>3-97     P.  r.  yioTse,  196  N.  Y.  306, 
89  N.  E.  SI  6. 

Question  asked  decedent  by  person  to 
whom  dci'larations  made  may  be  shown 
to  aid  in  identifying  person  of  whom 
decedent  spoke.  Greer  v.  S.,  156  Ala. 
15.   47   S.   300. 

100r5-98  Must  point  out  the  cause 
of  the  death  and  circumstances.  Mat- 
ters of  conclusion  and  opinion  are  not 
admissible.  S.  r.  Klute  (la.),  140  N. 
W.   804. 

1004-2     8.  r.  Horn,  204  Mo.  528,  103 
S.  W.  69.   that   declarant  fired   in   self 
defense,    inadmissible. 
100r,-4     S.  V.  Spivey,  191  Mo.  87.  90 

S.    W,    <51. 

100.->-e     S.  r.  Doris.  51   Or.  136.  94  P. 

44,    10   L.   R.   A.    (N.   S.)    660,  at.   the 
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text.  See  S.  v.  Mills,  79  S.  C.  187,  60 
S.  E.  664;  Eice  V.  S.,  51  Tex.  Cr.  255, 
103  S.  W.  1156. 

1005-7  P.  v.  C.yty,  11  Cal.  App.  702, 
]06  P.  257  (expectation  of  trouble  with 
accused);  Nordgren  v.  P.,  211  111.  425, 
71  N.  E.  1042;  P.  v.  Alexander,  161 
Mich.  645,  126  K  W.  837;  S.  v.  Kelle- 
her,  224  Mo.  145,  123  S.  W.  551;  S.  v. 
Doris,  51  Or.  136,  94  P.  44,  16  L.  E. 
A.  (N.  S.)  660,  cit.  the  text. 
1006-9  Smith  v.  S.,  145  Ala.  17,  40 
S.  957;  Walker  v.  S.,  146  Ala.  45,  41 
S.  878;  Starks  V.  S.,  137  Ala.  9,  34  S. 
687;  P.  V.  Glover,  141  Cal.  233,  74  P. 
745;  Seifert  r.  S.,  160  Ind.  464,  67  N. 
E.  100;  BurroufThs  v.  U.  S.,  6  Ind.  Ty. 
164,  90  S.  W.  8;  Eowsey  v.  C,  25  Ky. 
L.  E.  841,  76  S.  W.  409;  S.  v.  Brown, 
188  Mo.  451,  87  S.  W.  519;  S.  V.  Boh- 
anon,  142  N.  C.  695,  55  S.  E.  797. 
1008-13  P.  V.  White,  251  111.  67,  95 
N.  E.  1036. 

1009-14  Written  declarations,  sup- 
posed lost,  on  being  found  during  trial, 
may  be  received  in  lieu  of  parol  testi- 
mony concerning  them.  S.  V.  Clark,  64 
W.  Va.  625,  63  S.  E.  402. 
1010-16  Daniel  v.  C,  154  Ky.  601, 
157  S.  W.  1127. 

Discrepancy  in  testimony  of  witness 
between  statement  upon  preliminary  in- 
vestigation and  when  he  is  testifying 
before  jury,  affects  only  his  credibility. 
Carter  v.  S.,  2  Ga.  App.  254,  58  S.  E. 
532. 

1010-19  Gardner  v.  S.,  55  Fla.  25, 
45  S.  1028;  Cleveland  v.  C,  31  Ky.  L. 
E.  115,  101  S.  W.  931;  Long  v.  S.,  48 
Tex.  Cr.  175,  88  S.  W.  203. 
Typewritten  declaration,  signed  by  de- 
clarant, is  primarj^  evidence  as  com- 
pared with  notes  taken  by  the  person 
who  prepared  the  declaration..  Hen- 
drickson  v.  C,  24  Ky.  L.  E.  2173,  73 
S.  W.  764. 

1011-30  Sims  V.  S.,  139  Ala.  74,  36 
S.  138;  Jarvis  v.  S.,  138  Ala.  17,  34  S. 
1025;  Jackson  v.  S.,  103  Ark.  21,  145 
S.  W.  559;  Mitchell  v.  S.,  82  Ark.  324, 
101  S.  W.  763;  Allen  v.  C,  134  Ky.  110, 
119  S.  W.  795;  Sailsberry  v.  C,  32  Kv. 
L.  E.  1085,  107  S.  W.  774;  Fuqua  t". 
C,  118  Kv.  578,  81  S.  W.  923. 
1011-21  S.  V.  Barnes,  75  N.  J.  L. 
426,  68  A.  145. 

1012-24  Park  v.  S.,  126  Ga.  575,  55 
S.  E.  489. 

1012-25  Kirby  v.  S.,  151  Ala.  66,  44 
S.  38;  Jarvis  v.  S.,  138  Ala.  17,  34  S. 


1025;  Mixon  v.  S.,  7  Ga.  App.  805,  68 
S.  E.  315. 

It  was  proper  to  permit  witness  to 
state  that  deceased  said  his  written 
dying  declaration  was  correct  upon 
having  been  read  over  to  him.  Phillips 
v.  S.  (Ala.  App.),  65  S.  444. 
1012-26  Pate  v.  S.,  150  Ala.  10,  43 
S.  343;  Zipperian  V.  P.,  33  Colo.  134, 
79  P.  1018;  Odom  v.  S.,  13  Ga.  App. 
687,  79  S.  E.  858;  S.  v.  Gianfala,  113 
La.  463,  37  S.  30;  Dick  v.  S.  (Okla. 
Cr.),  139  P.  322;  Addington  v.  S.,  8 
Okla.  Cr.  703,  130  P.  311;  Morris  v. 
S.,  6  Okla.  Cr.  29,  115  P.  1030;  S.  v. 
Doris,  51  Or.  136,  94  P.  44,  16  L.  E.  A. 
(N.  S.)  660;  Hunter  v.  &.,  69  Tex.  Cr. 
439,  129  S.  W.  125;  Long  v.  S.,  48  Tex. 
Cr.  175,  88  S.  W.  203. 
Written  declaration  should  not  be 
taken  to  jury  box,  if  declaration  is 
also  introduced.  S.  v.  Doris,  51  Or. 
136,  94  P.  44,  16  L.  E.  A.  (N.  S.) 
660. 

1013-27  Gardner  v.  S.,  55  Fla.  25,  45 
S,  1028;  Cleveland  t:  C,  31  Ky.  L.  E. 
115,  101  S.  W.  913;  S.  v.  Doris,  51  Or. 
136,  94  P.  44,  16  L.  E.  A.  (N.  S.)  66(i 
Comp.  C.  V.  Spahr,  211  Pa.  542,  60  A. 
1084;  Arnwine  V.  S.,  50  Tex.  Cr.  254, 
96  S.  W.  4. 

Defendant  is  entitled  to  have  whole 
statement  read. — Parker  v.  S.,  5  Ala. 
App.  64.  59  S.  518. 

Compulsory  production  at  preliminary 
hearing. — Accused  cannot,  by  manda- 
mus, compel  committing  magistrate  to 
order  production  of  written  dying  dec- 
laration, in  the  hands  of  the  prosecut- 
ing attorney,  by  subpoena  duces  tecum. 
Farnham  v.  Co'lman,  19  S.  D.  342,  103 
N.  W.  161. 

Declarations  must  be  proved  in  their 
entirety  though  parts  not  admissible  if 
standing  alone.  S.  V.  Blount,  124  La. 
202,  50  S.   12. 

1013-28  Parker  v.  S.,  165  Ala.  1, 
51  S.  260;  S.  v.  Van  Winkle  (Del.)  86 
A.  310;  Nordgren  V.  P.,  211  111.  425, 
71  N.  E.  1042;  S.  v.  Smith,  80  Kan. 
470,  102  P.  1098;  C.  v.  Lawson,  25  Ky. 
L.  E.  2187,  SO  S.  W.  206;  S.  v.  Dipley, 
242  Mo.  461,  147  S.  W.  Ill;  Morris  v. 
S.,  6  Okla.  Cr.  29,  115  P.  1030;  S.  v. 
Fuller,  52  Or.  42,  96  P.  456;  Wright  V. 
C,  109  Va.  847,  65  S.  E.  19. 
Declarations  of  other  parties  to  third 
persons  cannot  be  introduced  to  im- 
peach a  dying  declaration.  Phillips  l\ 
S.   (Ala.  App.),  65  S.  444. 
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Dying  declarations  may  be  impeached 
by  juovin;,'  eonti'adictory  statements 
made  by  the  deceased.  Washington  f. 
S.,  137  Ga.  218,  73  S.  E.  512. 
May  be  ignored  because  of  inherent 
weakness.  O'^'eal  v.  S.  (Miss.),  48  S 
225. 

1014-31  Nordfrren  v.  P.,  211  111.  425, 
71  N.  E.  1042;  Bilton  v.  Tv.,  1  Okla. 
Ct.  566,  99  P.  163. 

1014-32  Gamhrell  v.  'S.,  92  ^liss. 
72<<,  46  S.  138;  S.  v.  Zorn,  202  Mo.  12, 
101)  S.  W'.  591. 

But  declaration  should  not  be  excluded. 
S.  r.  Hood,  63  W.  Va.  182,  59  S.  E. 
971,  15  L.  R.  A  (N.  S.)  448. 
1015-34  S.  V.  Reed,  250  Mo.  379, 
157  S.  W.  316.  See  Hall  r.  S.,  124  Ga. 
649,  52  S.  E.  891;  Nordgren  v.  P.,  211 
HI.  425,  71  N".  E.  1042.  Conira,  S.  V. 
Tomassi,  75  N.  J.  L.  739,  69  A.  214, 
bad  character  for  truth  and  veracity 
admissible,  but  not  general  bad  char- 
acter. 

Declaration  may  be  impeached  by 
showing  conviction  of  declarant  for 
felony — but  not  for  a  misdemeanor — 
and  pardon  cannot  be  shown.  Martin 
r.  C,  25  Kv.  L.  R.  1928,  78  S.  W.  1104. 
1015-35  '  Gregory  r.  S.,  140  Ala.  16, 
37  S.  259;  Washington  v.  S.,  137  Ga. 
218,  73  S.  E.  512;  Pvle  v.  S.,  4  Ga.  App. 
811,  62  S.  E.  540;  Dunn  v.  P.,  172  111. 
582,  50  N".  E.  137;  Lvles  r.  S.,  64  Tex. 
Cr.  621,  142  S.  W.  592;  McOorquodale 
r.  S.  (Tex.  Cr.),  98  S.  W.  879.  See  S. 
V.  Fleetwood,  6  Penne.  (Del.)  153,  65  A. 
772;  Covle  v.  C,  29  Ky.  L.  R.  340,  93 
S.  W.  584. 

Contradictory  statements  need  not  bo 
introduced  after  niainicr  of  impeaidiing 
evidence;  witness  may  be  asked  to 
state  directly  what  statements  declar- 
ant made.  S.  V.  Mavo,  42  Wash.  540, 
S5  r.  251. 

1015-36  S.  V.  Charles,  111  La.  933, 
36  S.  29;  S.  V.  Fuller,  52  Or.  42,  96 
P.    456. 

Contradictory  statements  made  by  de- 
rrdciit  at  alinut  same  time,  ailmissil)le. 
S.  r.  Uzzo,  6  Penne.  (Del.)  212,  65  A. 
775. 

1015-37  Nordgren  r.  P.,  211  Til.  425, 
71  X.  E.  1042;  S.  V.  Charles,  111  La. 
933.  36  S.  29.  Contra,  S.  r.  Mills,  79  S. 
C.  1S7.  60  S.  E.  664. 
lOtG-39  Allen  v.  C,  134  Ky.  110, 
IIP  S.   W.  795. 

1017-42  Lewis  r.  S.,  178  Ala.  26, 
59  S.  577.     Same  weight  is  to  be  given 


a  dying  declaration  admitted  in  evi- 
dence as  to  declarant's  testimonj'  ren- 
dered in  court.  S.  v.  Fleetwood,  G 
Penne.  (Del.)  153,.  65  A.  772;  S.  v. 
Adams,  6  Penne.  (Del.)  178,  65  A.  510. 
See  Solomon  i:  S.,  2  Ga.  App.  92,  58  S. 
E.  381.  Contra,  Nordgren  v.  P.,  211 
111.  425,  71  N.  E.  1042;  S.  i".  Doris,  51 
Or.  136,  94  P.  44,  16  L.  R.  A.  (N.  S.) 
660. 

Same  weight  should  be  given  declara- 
tions whether  they  favor  state  or  de- 
fendant. S.  V.  Uzzo,  6  Penne.  (Del.) 
212,  65  A.  775. 

Instruction  declaration  should  be  care- 
fully weighed  because  there  was  no 
cross-examination,  proper.  S.  v.  Davis, 
134  N.  C.  633,  46  S.  E.  722.  See  Zip- 
perian  v.  P.,  33  Colo.  134,  79  P.  1018; 
S.  V.  Crone,  209  Mo.  316,  108  S.  W. 
555;  S.  V.  Hendricks,  172  Mo.  654,  73 
S.  W.  194;  C.  V.  Kenne,  7  Pa.  Super. 
293;  S.  V.  Mayo,  42  Wash.  540,  S5  P. 
251.  Cautionary  instructions  should  be 
given.  Denton  v.  S.,  6  Ga.  App.  3,  63 
S.  E.  1132. 

Weight  as  evidence  is  for  .jury.  Fogg 
V.  S.,  81  Ark.  417,  99  S.  W.  537;  C.  17. 
Lawson,  25  Ky.  L.  R.  2187.  SO  S.  W. 
206;  Covle  V.  C,  29  Kv.  L.  R.  340, 
r»3  S.  W.  584;  S.  v.  Davis.  134  N.  C. 
633,  46  S.  E.  722;  S.  r.  Fuller,  52  Or. 
42,  96  P.  456;  C.  v.  Winkelman,  12  Pa. 
Super.  497. 

Dying  declarations  are  "testimony  and 
to  lie  considered  with  all  the  otter 
tcstimonv  in  the  case."  Findley  v.  S., 
125  Ga.  579,  54  S.  E.  106. 
Instruction  that  a  dying  declaration 
had  "sanctity  of  truth,"  reversible 
error.  Robinson  v.  S.,  130  Ga.  361,  60 
S.  E.  1005. 

If  part  shown  to  be  false,  the  wholo 
is  to  be  distrusted.  P,  v.  Thomson, 
145  Cal.  717,  79  P.  435. 
Corroboration  is  necessary  to  warrant 
conviction  wliero  declaration  is  u'lvcn 
in  evidence  on  a  prosecution  for  abor- 
tion under  statute.  C.  r.  Keene,  7  Pa. 
Super.  293. 
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Evificnre  shnn-ing  location,  29-86;  Good 
faith  in  makinfj  imprnrrmcnts,  29-87; 
Fcrovcrt/  for  improvements,  41-27. 
4-1  Davis  r.  Sevbold,  195  Fed.  402, 
115  C.  C.  A.  304;  .lackson  r.  Tribble, 
156    Ala.    480,    47    S.    310;    Hudson    f. 
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Vaughn,  147  Ala.  690,  40  S.  757;  Col- 
lier V.  Alexander,  142  Ala.  422,  38  S. 
244;  Winn  v.  Whitehouse,  96  Ark.  42, 
131  S.  "W.  70;  Taylor  v.  Eobinson,  91 
Ark.  560,  127  S.  W.  972;  Carpenter  v. 
Jones,  76  Ark.  163,  88  S.  W.  871;  Dow- 
dle  V.  Wheeler,  76  Ark.  529,  89  S.  W. 
substituted  as  plaintiff) ;  Center  Bridge 
1D02;  Mallory  v.  Brademyer,  76  Ark, 
538,  89  S.  W.  551;  Cassin  v.  Nicholson, 
154  Cal.  497,  98  P.  190  (disconnected 
title  cannot  be  proved  by  one  who  is 
substituted  as  plaintiff) ;  Center  Bridge 
Co.  V.  Co.,  86  Conn.  585,  86  A.  11;  Foote 
V.  Brown,  81  Conn.  218,  70  A.  699; 
Thomas  v.  Young,  79  Conn.  493,  65  A. 
955;  Doe  r.  Eoe,  2  Boyce  (Del.)  348, 
80  A.  352,  81  A.  47;  Roe  v.  Doe  (Del.), 
80  A.  250;  Nevin  v.  Disharoon,  6  Penne. 
(Del.)  278,  66  A.  362;  Geter  v.  Sim- 
mons, 62  Fla.  194,  57  S.  354;  Florida  F. 
Co.  r.  Sheffield,  56  Fla.  285,  48  S.  42; 
Ropes  V.  Minshew,  51  Fla.  299,  41  S. 
538;  Roberts  v.  Tift,  136  Ga.  901,  72 
S.  E.  234;  Delav  v.  Felton,  133  Ga.  15, 
65  S.  E.  122;  Hamilton  v.  Rogers,  126 
Ga.  27,  54  S.  E.  926;  Krause  r.  Nolte, 
217  111.  298,  75  N.  E.  362;  Phelps  v. 
Nazworthy,  226  111.  254,  80  N.  E.  756; 
Jose  V.  Hunter  (Ind.  App.),  103  N.  E. 
392;  Furst  r.  Satterfield,  44  Ind.  App. 
613.  89  N.  E.  906;  Coulthard  v.  Mcin- 
tosh, 143  la.  389,  122  N.  W.  233;  Ison  v. 
Halcomb,  136  Ky.  523,  124  S.  W.  813; 
Young   V.   Duggin,    30    Ky.   L.    R.    634, 

99  S.  W'.  655;  Mullins  V.  Southwood,  32 
Kv.  L.  R.  1246,  108  S.  W.  324;  Joseph 
v." Bonaparte,  118  Md.  591,  85  A.  962; 
Neil  V.  Tubb,  241  Mo.  666,  145  S.  W. 
766;  City  of  St.  Louis  v.  Co.,  235  Mo. 
1,  138  S.  W.  641;  Hough  v.  Co., 
127  Mo.  App.  570,  106  S.  W. 
547;    Link    v.    Campbell,    72    Neb.    307, 

100  N.  W.  409,  104  N.  W.  939;  Mayor, 
etc.  V.  Co.  (N.  J.),  87  A.  639;  Harrison 
V.  Gallegos,  13  N.  M.  1,  79  P.  300;  P. 
V.  Inman,  197  N.  Y.  200,  90  N.  E.  438; 
Aubuchon  r.  R.  Co.,  122  N.  Y.  S.  581; 
Brock  v.  Wells,  165  N.  C.  170,  81  S. 
E.  130;  Barfield  v.  Hill,  163  N.  C.  262, 
79  S.  E.  677;  Finch  v.  Finch,  131  N. 
C.  271,  42  S.  E.  615;  Harper  v.  Ander- 
son, 132  N.  C.  89,  43  S.  E.  .588;  Bivings 
V.  Gosnell,  133  N.  C.  574,  45  S.  E.  942; 
Mitchell  V.  Garrett,  140  N.  C.  397,  53 
S.  E.  226;  McCollum  v.  Chisholm,  146 
N.  C.  18,  59  S.  E.  160;  MeCaskill  v. 
Walker,  147  N.  C.  195,  61  S.  E.  46; 
Perkiomen  R.  Co.  V.  Kremer,  218  Pa. 
641,  67  A.   913;   Crist  v.  Boust,  26   Pa. 


Super.  543;  Dexter  v.  Arzuaga,  4  P.  R. 
Fed.  344;  Baxter  v.  Brown,  26  R.  I. 
381,  59  A.  73;  Love  v.  Turner,  71  S. 
C.  322,  51  S.  E.  101;  Gibson  v.  Pekarek, 
25  S.  D.  281,  126  N.  W.  597;  Sutton 
V.  Whetstone,  21  S.  D.  341,  112  N.  W. 
850;  Harris  V.  Mason,  120  Tenn.  668, 
115  S.  W.  1146;  Masterson  I.  Co.  r. 
Foote  (Tex.  Civ.),  163  S.  W.  642;  Mar- 
bury  V.  Jones,  112  Va.  389,  71  S.  E. 
1124;  McMurray  V.  Dixon,  105  Va.  605, 
54  S.  E.  481;  Carter  v.  Wood,  103  Va. 
68,  48  S.  E.  553;  Bugg  r.  Seay,  107  Va. 
648,  60  S.  E.  89;  Stoekland  v.  Hall,  54 
Wash.  106,  102  P.  1037;  Helm  v.  John- 
son, 40  Wash.  420,  82  P.  402;  Bryant 
L.  Co.  V.  Wks.,  48  Wash.  574,  94  P.  110; 
Meyers  v.  R.  Co.,  132  Wis.  401,  112 
N.  W.  G73. 

See  Sinclair  v.  Huntley,  131  N.  C.  243, 
42   S.    E.   605. 

Title  by  adverse  possession  is  sufficient. 

Rheinfort  r.  Abel  (X.  J.),  80  A.  1059. 
As  against  a  trespasser  plaintiff  must 
prove  a  prima  facie  title.  De  Land 
V.  Co.,  225  111.  212,  80  N.  E.  125. 
Burden  not  affected  by  defendant's 
pleadings.  See  Adams  V.  Child,  28 
Nov.  169,  88  P.  1087. 
5-3  North  v.  Graham,  235  Dl.  178, 
85  N  E.  267;  Sheridan  v.  Cardwell, 
145  App.  Div.  609,  130  N.  Y.  S.  638, 
af.  141  App.  Div.  854,  126  N.  Y.  S. 
781;  Seymour  v.  Dufur,  53  Wash.  646, 
102   P.    756. 

At  commencement  of  action. — Brown 
r.  Hutchinson,  155  N.  C.  205,  71  S.  E. 
302. 

5-3  Jones  v.  Wild  (Ala.),  65  S.  349; 
Lav  V.  Fuller,  178  Ala.  375,  59  S.  609; 
Mobile  D.  Co.  v.  Mobile,  146  Ala.  198, 
40  S.  205;  Maney  v.  Dennison  (Ark.), 
163  S.  W.  783;  Empire  R.  &  C.  Co.  v. 
Howell,  24  Colo.  App.  416,  133  P.  1124; 
Stevens  v.  Smoker,  84  Conn.  569,  80  A. 
788;  Barton  r.  Johnson,  137  Ga.  App. 
332,  73  S.  E.  516;  Jose  v.  Hunter  (Tnd. 
App.),  103  N.  E.  392;  Frazier  r.  Cox 
(Ky.),  125  S.  W.  148;  Bryan  v.  Hodges, 
isf  N.  C.  413,  66  S.  E.  345;  Bell  r. 
Bearman,  37  Okla.  645,  133  P.  188; 
Nicholson  V.  Villepigue,  97  S.  C.  130,  81 
S.  E.  494.  ^       •  ' 

Where  the  plaintiff  asserts  title  under 
a  grant  that  contains  exclusions  the 
burden  of  proof  is  on  him  to  show  the 
land  claimed  is  outside  the  excluded 
land.  Miller  r.  Breathitt  Co.,  152  Ky. 
390,  153  S.  W.  468. 
Sufficient  evidence. — Smith  r.  Donalson, 
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137  Ga.  App.  465,  73  S.  E.  577;  Child- 
erg  V  Belcher,  142  Ky.  605,  134  S.  W' 
1129;  City  of  St.  Louis  r.  Agr.  Co.,  235 
Mo.  1,  138  S.  W.  041;  City  of  St.  Louis 
r.  Furnace  Co.,  235  Mo.  1,  138  S.  W. 
641. 

Insufficient  proof. — Bond  v.  Hunt,  135 
Oa.  733,  70  S.  E.  572;  Albert  Hanson 
Lumb.  Co.  f.  Co.,  130  La.  772,  58  S. 
rifi7;  Kelpe  v.  Kuppertz,  235  Mo.  479, 
139  S.  W.  335;  Marbury  v.  Jones,  112 
Va.  389,  71  S.  E.  1124;  Nassa  v.  Sea- 
horg,  64  Wash.  164,  116  P.  658. 
Degree  of  proof. — Plaintiff's  case  must 
be  established  by  a  preponderance  of 
evidence.  Eittmaster  v.  Brisbane,  19 
Colo.  371,  35  P.  736;  Nevin  v.  Disha- 
roon,  6  Penne.  (Del.)  278,  66  A.  362; 
Robinson  v.  Nail,  2  Ind.  Tv.  509,  52  S. 
W.  49;  Thorn  V.  Lister,  129  la.  223,  105 
N.  W.  434;  Patterson  v.  Hansel,  4  Bush 
(Ky.)  654;  Page  r.  Sinijtson,  188  Pa. 
393,  41  A.  038.  He  must  prove  it  be- 
vond  reasonable  doubt.  Doe  /".  Jones, 
7  U.  C.  Q.  B.  (Can.)  385;  Goodin  v. 
Goodin,  172  Mo.  40,  72  S.  W.  502; 
Jackson  r.  Etz,  5  Cow.  (X.  Y.)  314. 
Preponderance  only  required. — Doe  v. 
Roe  (Del.),  80  A.  352. 
Burden  not  shifted  by  showing  a  prima 
facie  title;  this  merely  imi>oses  upon 
defendant  the  duty  of  "going  for- 
ward" with  the  evidence.  Moore  v. 
McClain,  141  N.  C.  473,  54  S.  E.  382. 
Comp.  Warrior  R.  Co.  v.  Co.,  154  Ala. 
135,  45  S,  53,  holding,  where  plaintiff 
sliows  a  prima  facie  right,  defendant 
must  nro^e  a  better  title. 
Prima  facie  case  is  made  by  one  who 
sliows  possession  of  his  ancestor  under 
a  deed,  and  a  deed  to  himself  under 
sale  by  order  of  probate  court  for  di- 
vision between  heirs.  Williams  i".  Wil- 
liams, 170  Ala.  143,  54  S.  107. 
6-4  Feller  v.  Lee,  225  Mo.  319,  124 
S.  W.  1129,  rule  not  aj^plicable  where 
common  title  infirm. 
Action  by  city  to  recover  street. — City 
of  fladsden  v.  Strother,  172  Ala.  oG,  55 
S.  189. 

6-5    National  M.  &  M.  Co.  v.  Piccolo, 

^^  54   Wash.   617.   104   P.   128. 

^.  General  rule  does  not  apply  if  defend- 
ant obtained  possession  as  tenant  of 
plaintiff.  Card  v.  Deans,  84  Neb.  4. 
120  N.  W.  440. 

Another  exception  is  made  in  favor  of 
landlord  as  against  tenant;  latter  may 
not  question  former's  title  when  p'os 
session  given;  he  may  show  subsequent 


loss  of  it.  P.  V.  Inman,  197  N.  Y.  200, 
90  N.  E.  438. 

7-6  Dodge  v.  Co.,  158  Ala.  91,  48  S. 
383  (though  defendant  has  color  of 
title);  Florida  F.  Co.  v.  Sheffield,  56 
Flu.  285,  48  S.  42;  Delay  v.  Felton,  133 
Ga.  15,  65  S.  E.  122;  Moody  r.  Macom- 
ber,  159  Mich.  657,  124  N.  W.  549. 
A  present  right  must  exist.  Demps  v. 
llogan,  57  Fla.  60,  48  S.  998. 
Priority  of  possession,  in  absence  of 
legal  title  in  cither  i^arty,  entitles  him 
showing  it  to  judgment.  Presumj)tion 
of  possession  attached  to  legal  title 
is  neutialized  by  proof  of  conveyance. 
Roe  V.  Doe,  159  Ala.  614,  48  S.  1033; 
P.  V.  Inman,  supra. 

7-7  Hudson  v.  Vaughn,  147  Ala.  690, 
40  S.  757. 

8-11  Skinner  Mfg.  Co.  f.  W^right,  56 
Fla.  561,  47  S.  931;  Hellard  v.  Nance 
(Kv.),  114  S.  Wi  277;  Killackev  r.  Kil- 
lackey,  156  Mich.  127,  120  N.'W.  680. 
Contra  if  title  claimed  by  adverse  pos- 
session. Riffle  V,  Skinner,  67  W.  Va. 
75,   67  S.   E.   1075. 

Contra,  if  defendant  is  a  mere  tres- 
passer.— Robinson  /•.  Hillman,  3'i  A])p. 
Cns.   (D.  C.)   576. 

Unnecessary  to  show  connection  when 
plaintiff's  evidence  shows  either  he  or 
a  prior  grantor  was  once  in  jjossession. 
Krause  v.  Nolte,  217  111.  298,  75  N.  E. 
302. 

Later  tax  title  is  preferred;  holder  of 
prior  title  must  show  defects  in  former. 
Floyd  r.  Co.,  222  Pa.  257,  71  A.  13. 
8-12  Cape  Girardeau,  etc.  R.  Co.  v. 
R.  Co.,  222  Mo.  401,  121  S.  W.  300. 
8-14  Foote  r.  Brown,  81  Conn.  218, 
70  A.  699;  Skinner  Mfg.  Co.  r.  Wright, 
56  Fla  561,  47  S.  931;  Graham  r.  Pea- 
cock, 131  Ga.  785,  63  S.  E.  348;  Wel- 
born  r.  Kimmerling,  46  Ind.  App.  98, 
89  N.  E.  517;  Harris  r.  Mason,  120 
Tenn.  668,  115  S.  W.  1146;  Tavlor  i'. 
Russell,  05  W.  Va.  632,  64  S.  E.  923; 
Harley  v.  Harley,  140  "Wis.  282,  122  N. 
W.  701. 

But  see  Wood  r.  Irving  (Ta.),  140  N. 
W.  880. 

Immediate  rights  to  possession. — Bush 
r.  Fuller.  173  Ala.  511,  .",5  S.  1000. 
9-15  Jones  r.  Wild  (Ala.),  Cw  S.  349; 
Neville  r.  Cheshire,  163  Ala.  390,  50  S. 
1005;  McCord  v.  Welch,  105  Ark.  119, 
150  S.  W.  566;  Stricklin  v.  Moore,  98 
Ark.  30,  135  S.  W.  300;  Percifull  v. 
Piatt,  36  Ark.  456;  Krause  v.  Nolte.  217 
111.  298,  75  N.  E.  362;  Taylor  r.  Eus- 
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sell,  65  W.  Va  632,  64  S.  E.  923;  Wil- 
buru  V.  Land,  138  Wis.  36,  119  N.  W. 
803. 

9-16  Coppock  V.  Austin,  34  Ind.  App. 
319,  72  N.  E.  657;  Brown  v.  Hutchin- 
son, 155  N.  C.  205,  71  S.  E.  302. 
9-17  Jackson  v.  Tribble,  156  Ala. 
480,  47  S.  3iO;  Gonella  v.  Simmons,  10 
Cal.  App.  257,  101  P.  685  (no  refer- 
ence to  statute) ;  Whitehead  v.  Calla- 
han, 44  Colo.  396,  99  P.  57;  Ohio  Rivei 
J.  P.  Co.  r.  Co.,  222  Pa.  573,  72  A.  271. 
Necessity  of  recovery  for  purpose  of 
administration  may  be  shown  by  ad- 
ministrator against  heir.  Graham  v. 
Peacock,  131  Ga.  785,  63  S.  E.  348. 
10-18  W^atkins  v.  Co.  (Ky.),  119  S 
W.  225;  Trustees  f.  E.  Co.  (N.  J.),  89 
A.  773;  Trustees  v.  R.  Co.  (N.  J.),  89 
A.  776;  Johnson  V.  McCoy,  112  Va. 
580,  72  S.  E.  123;  McAvoy  v.  Franklin, 
146  Wis.  890,  131  N.  V7.  823.  See  Sey- 
mour V.  Dufur,  53  Wash.  646,  102  P. 
756. 

Unless  plaintiffs  connect  themselves,  by 
proper  evidence,  with  such  common 
source,  showing  superior  title  thereto, 
they  have  failed  to  make  out  a  prima 
facie  case,  and  are  not  entitled  to  re- 
cover. Hirschfield  V.  Ater  (Tex.  Civ.), 
149  S.  W.  202. 

In  such  event,  irregularities  in  convey- 
ances anterior  to  the  common  source 
become  immaterial  because  they  are 
common  in  both  litigants  and  affect 
the  common  stem  of  the  title  only.  The 
question  is  no  longer.  Has  plaintiff  a 
good  legal  title  against  the  whole 
world?  it  is  rather.  Has  he  a  better 
title  than  defendant  beginning  with 
the  common  source  and  coming  down 
to  the  time  of  the  suit?  Howell  v. 
Sherwood,  242  Mo.  513,  147  S.  W.  810. 
Common  grantor  in  general.  Brinkley 
V.  Bell,  126  Ga.  480,  55  S.  E.  187;  Gaul- 
baugh  V.  Rouse,  31  Ky.  L.  R.  1195,  104 
S.  W.  959;  Carter  v.  Wood,  103  Va.  68, 
48  S.  E.  553;  Marbach  v.  Holmes,  105 
Va.  178,  52  S.  E.  828. 
A  prima  facie  case  is  made  by  intro- 
ducing deed  describing  the  land  and 
a  plat  thereof,  identifying  property  and 
proving  possession  under  deed.  Cottrell 
V.  Pickering,  32  Utah  62,  88  P.  696. 
Presumption  deed  produced  on  notice 
from  custody  of  one  grantee  of  a  com- 
mon grantor  is  the  one  under  which 
such  grantor  claims  title,  Brinkley  v. 
Bell,  126  Ga.  480,  55  S.  E.  187. 
11-19     Robinson  v.  Hillraan,  36  App. 


Cas.  (D.  C.)  576;  Kelpe  v.  Kuppertz, 
235  Mo.  479,  139  S.  W.  335;  Sloan  v. 
Chitwood,  217  Mo.  462,  116  S.  W.  1086; 
Warren  v.  Williford,  148  N.  C.  474,  62 
S.  E.  697. 

11-20  Plaintiff  must  connect  both 
titles  with  the  common  source  if  he 
shows  title  therefrom.  Caruthers  l". 
Hadley  (Tex.  Civ.),  115  S.  Wi.  80. 
11-21  Warren  v.  Williford,  supra. 
11-22  Bursey  v.  Lyon,  32  App.  Cas. 
(D.  C.)  231;  Gaulbaugh  v.  Rouse,  31 
Ky.  L.  R.  1195,  104  S.  W.  959;  Stead- 
man  V.  Steadman,  143  N.  C.  345,  55  S. 
E.  784. 

Error  in  adm-ittiug  improper  evidence 
of  such  title  is  harmless.  Investment 
Co.  V.  Trueman,  63  Fla.  184,  57  S.  663 
11-23  Vary  v.  Sensabaugh,  156  Ala. 
459,  47  S.  196. 

12-24  Carter  t\  Smith,  142  Ala.  414, 
38  S.  184. 

12-25  Declarations  of  husband  not 
admissible  against  wife  in  ejectment 
where  plaintiff  claims  under  execution 
against  husband  and  the  answer  sets 
up  that  wife  was  true  owner.  Mad- 
den V.  Stegman,  88  Kan.  29,  127  P.  524. 
12-2f>  A  marshal's  deed  given  under 
execution  against  third  persons  is  in- 
admissible to  defeat  a  possessory  title 
of  a  plaintiff  in  ejectment  where  the 
execution  defendant  had  no  title  or  in- 
terest in  the  land.  Nash  v.  Rawlett, 
41  App.  Cas.  (D.  C.)  456. 
lJ>-27'  Extent  of  interest  of  joint 
grantors  in  conveyed  land  must  be 
shown  by  plaintiff  who  claims  under 
them;  no  presumption  their  interests 
were  equal.  Taylor  v.  Meeks,  133  Ga. 
385,  65  S.  E.  850. 

13-28     Nash  v.  Rawlett,  41  App.  Cas. 
(D.  C.)   456. 

13-30  Contra,  Hurley  v.  Charles,  110 
Ya.  27,  65  S.  E.  468. 
Parol  evidence  competent  to  show  non- 
performance of  conditions  precedent  by 
defendant  under  deeds  relied  upon. 
Maxwell  r.  Co.,  95  Miss.  466,  48  S.  610. 
Payment  of  taxes  by  person  charged, 
not  evidence  of  ownership  a^  against 
holder  of  prima  facie  title  in  posses- 
sion. Maney  v.  Burke,  92  Ark.  84,  122 
S.  W.  111. 

13-31  Ashford  v.  McKee  (Ala.),  62 
S.  879;  Hope  v.  Brown,  74  Wash.  421, 
133  P.  612. 
Possession  accompanying  title  is  suf- 
ficient as  against  parties  not  in  actual. 
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possession  when  plaintiff  acquired  title. 
Foote  r.  Brown,  81  Conn.  218,  70  A.  699. 
13-32  Vendor  in  possession. — Widow 
of  vendee  makes  prima  facie  case  when 
she  introduces  deed  and  proves  she  is 
widow  and  sole  heir  of  vendee  who  left 
no  debts,  and  that  there  is  no  admin- 
istration. Gatlin  v.  Peacock,  135  Ga. 
582,  fi9  S.  E.  913. 

In  Baxter  r.  Patenaude,  32  R.  I.  197, 
78  A.  625,  the  paper  title  of  defendant 
was  held  as  good  as  that  of  plaintiff, 
and  such  possession  as  had  existed  was 
held  to  have  been  in  ancestors  in  title 
of  defendant. 

13-33  Oliver  v.  Oliver  (Ala.),  65  S. 
373;  Owen  v.  Moxon,  167  Ala.  615,  52 
S.  327;  Gay  v.  Hester,  164  Ala.  651,  51 
S  329;  Jose  r.  Hunter  (Ind.  App.),  103 
N.  E.  392;  McDermitt  v.  Forbes  (W. 
Va.),  80  S.  E.  356. 

Deed  supplemented  by  oral  testimony. 
Winding  Gulf  C.  Co.  v.  Campbell  (W. 
Va.),  78  S.  E.  384. 

Deeds  in  plaintiff's  chain  of  title  ad- 
missible and  also  mortgages  tending  to 
show  acts  of  ownership.  Ashford  f. 
McKee  (Ala.),  62  S.  879;  Jeffreys  v. 
Jeffreys  (Ala.),  62  S.  797. 
Plaintiff  may  rely  on  recitals  in  defend- 
ant's deed.  Davis  V.  Clay  (Ky.),  167 
S.  W.  915. 

Deeds  uncertain  and  vague  in  descrip- 
tion are  admissible  if  they  are  c'lpablc 
of  being  made  certain.  Mulder  v. 
Stokes  (Ala.),  63  S.  563. 
A  person  claiming  under  a  sheriff's  deed 
must  show  a  vulid  juil'^nnciit.  Wlieeler 
r.  Strickland,  178  Ala.  360,  60  8.  50. 
A  deed  conveying  a  wife's  separate 
property  (with  no  privy  examination  as 
to  her)  signed  by  v\'ife  and  husband  is 
not  admissible  in  a  partition  action. 
Sipe  V.  Herman,  161  N.  C.  107,  76  S.  E. 
5.-6. 

Sheriff's  deed  inadmissible  where  it 
does  not  convey  title  to  anyone  who 
took  possession  thereunder.  Courscy  v. 
Courscy.  141  Ga.  65,  80  S.  E.  462. 
A  written  agreement  making  no  men- 
tion of  lot  is  inadmissible,  though  there 
was  an  oral  agreement  but  not  referred 
to  in  document.  Hunnicutt  t*.  Head 
(Ala.),  60  S.  831. 

Deed  not  tending  in  remotest  degree  to 
show  title  in  ]daintiff  is  inadmissible. 
Joseph  r.  Bonaparte,  118  Md.  591,  8? 
A.  962. 

Deed  admissible  though  adverse  posses- 
sion by  grantor  alleged.    Westmoreland 


f.  Plant,  89  Ark.  147,  116  S.  W.  188. 
If  recorded  before  trial.  Abbott  v. 
Lapoint,  82  Vt.  246,  73  A.  166.  It 
must  be  accompanied  by  proof  of  grant- 
or's  prima  fa<io  title  (Florida  F.  Co. 
r.  Shenield,  56  Fla.  285,  48  S.  42);  or 
possession.  Roe  r.  Doe,  159  Ala.  614, 
48  S.  1033.  All  deeds  in  plaintiff's 
chain  of  title  admissible.  Sloan  r. 
Chitwood,  217  Mo.  462,  116  S.  W.  1086. 
Deed  referring  to  grantor's  deed,  ad- 
missible to  identifv  property.  Steele 
t.  Bryant,  132  Ky.  "569,  116  S.  W.  755. 
Common  source  of  title  may  be  shown 
by  deed  though  order  purporting  to 
confirm,  it  detached.  It  is  presumeil 
deeds  not  in  record  on  appeal,  properly 
admitted.  Steele  r.  Bryant,  supra. 
Burden  on  party  who  asserts  validity 
of  deed  attacked  by  afTi<1avit  to  show 
it  is  genuine.  Sapp  v.  Cline,  131  Ga. 
433,   62  S.   E.  529. 

14-34  Koons  v.  Hartman,  7  Watts 
(Pa.)    20. 

Judgment  must  have  been  rendered  :n 
such  suit  either  on  verdict  or  non-suit 
to  make  record  admissible.  Umlauff 
r.  Bowers,  20  Pa.  C.  C.  430;  Velott  r. 
Lewis,  102  Pa.  326.  Record  of  prior 
ejectment  in  which  there  was  a  ver- 
dict, but  no  judgment,  inadmissible. 
Velott  r.  Lewis,  supra. 
Record  of  pending  ejectment  which  had 
|Hocc<;'dod  no  furtlicr  tlian  a  plea  filoil, 
inadmissible.  Umlauff  f.  Bowers  su- 
pra; Houseman  f.  Co.,  214  Pa.  552,  64 
A.  379. 

1  1-36  Deed  not  inadmissible  because 
it  does  not  define  boundaries  of  land 
conveved.  Cadwalader  v.  Price,  111  Md. 
310,  73  A.  273. 

15-41  Contra,  Hughes  v.  Rose,  163 
Ala.  368.  50  S.  899,  under  plea  of  "not 
guilty." 

Conditions  precedent  to  right  to  tax 
deed  must  be  ])ro\(>d  by  evidence  out- 
side deed;  no  presumption  thev  have 
been  met.  ^^'V^rren  r.  Williford,  148 
N.  C.  474.  62  S.  v..  697. 
16-42  Patent  admissible  (Stoner  v. 
Royar.  200  Mo.  444,  9S  S.  W.  601), 
though  defective  in  description,  if  it 
contains  enoucrh  to  identifv  the  land 
(Fenwick  r.  Gill.  38  Mo.  510).  or  dated 
after  demise  laid.  MeCraven  F.  Doc, 
23  "Miss.  100. 

Certified  copy  of  patent  ndmissibTe 
though  the  record  shows  ori.crinal  had 
been  vacated.  Maxwell  r.  Llovd,  1 
Har.  &  M.  (Md.),  212.    But  patent  and 
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patent  certificate  issued  after  com- 
mencement of  action,  are  inadmissible. 
Laurissini  v.  Doe,  25  Miss.  177,  57  Am. 
Dec.  200.  In  action  by  A  against  B 
a  patent  certificate  to  A's  legal  repre 
sentatives  is  not  evidence  of  title  in 
A.  Mattingly  v.  Hayden,  1  Mo.  439. 
16-43  Patent  issued  on  recent  survey 
may  be  evidence  of  admission  by  de- 
fendant that  land  not  within  prior 
proved  surveys.  Steele  v.  Bryant,  132 
Ky.  569,  116  S.  W.  755. 
16-45  Demars  v.  Hickey,  13  "Wyo. 
371,   80   P.   521. 

17-47  Usual  duplicate  receipt  of  re- 
ceiver of  federal  land  office  is  suf- 
ficient evidence  of  title  except  as 
against  one  having  patent  to  the  land 
or  some  person  claiming  under  him. 
Oldfather  v.  Ericson,  79  Neb.  1,  112 
N.  W.  356. 

17-48  Tax  receipt  admissible.  Mit- 
chell r.  Hamilton  (S.  C),  82  S.  E.  425. 
Certificate  showing  final  proof  and 
right  to  a  patent,  admissible.  Eussell 
V.  Holman,  156  Ala.  432,  47  S.  205. 
17-49  Weatherford  v.  McKay,  59 
Or.  558,  117  P.  969. 

Tract  book,  competent  to  show  title 
passed  from  government.  Witherington 
r.  White,  165  Ala.  316,  51  S.  726. 
18-50  Cottrell  v.  Pickering,  32  Utah 
62,  88  P.  696;  Wood  v.  Earls,  39  Wash. 
21,  80  P.  837.  See  also  Swainson  v. 
Scott,  111  Tenn.  140,  76  S.  W.  909. 
18-51  Hicks  V.  Burgess  (Ala.),  64  S. 
290;  Bass  v.  Eamos,  58  Tla.  161,  50 
S.  945;  Wall  v.  R.  Co.,  138  Ga.  347,  75 
S.  E.  253;  Delay  v.  Felton,  133  Ga.  15, 
65  S.  E.  122;  La  Barre  v.  Co.,  130  La. 
134,  57  S.  655;  Runkle  v.  Welty,  78  Neb. 
571,  574,  113  N.  W.  160,  af.  Ill  N.  W. 
463;  Aubuchon  v.  R.  Co.,  137  App.  Div. 
834,  122  N.  Y.  S.  581;  Baxter  v.  Brown. 
26  E.  L  381,  59  A.  73.  See  Swainson 
r.  Scott,  111  Tenn.  140,  76  S.  W.  909. 
Whether  or  not  the  plaintiff  has  ever 
been  in  possession  is  a  question  for  the 
jury.  Nicholson  v.  Villepigue,  97  S. 
b.  130,  81  S.  E.  494. 
In  Sheridan  v.  Caldwell,  141  App.  Div. 
854,  126  N.  Y.  S.  781,  plaintiff  proved 
neither  seizing  nor  possession  within 
20  years,  in  herself  or  either  of  her  pre- 
decessors in  title,  and  was  not  entitled 
to  recover  under  Code  Civ.  Proc,  §365. 
Claim  of  title  by  adverse  possession 
must  be  supported  by  proof  of  every 
element  necessary  to  constitute  title. 
Crist  t-  Boust,  26  Pa.  Super.  543. 


When  title  derived  from  common  source 

plaintiff  must  show  a  better  one  than 
defendant  or  actual  prior  possession. 
Harrison  v.  Gall  egos,  13  N.  M.  1,  79  P. 
300. 

18-53  Kilpatrick  v.  Trotter  (Ala.), 
64  S.  589;  Stevens  v.  Smoker,  84  Conn. 
569,  80  A.  788;  Moss  f.  Chappell,  126 
Ga.  196,  54  S.  E.  968;  Jackson  v.  Strick- 
land, 127  Ga.  106,  56  S.  E.  107;  Glanz  v. 
Ziabek,  233  111.  22,  84  N.  E.  36;  Ter- 
hune  f.  Porter,  212  111.  595,  72  N.  E. 
820;  Chicago  T.  R.  Co.  v.  Winslow,  216 
111.  166,  74  N.  E.  815;  Licari  v.  Carr, 
84  N.  J.  L.  345,  86  A.  421. 
Presumption  may  be  rebutted  by  evi- 
dence showing  character  ol  land,  time 
and  manner  of  possession  and  other  cir- 
cumstances. Bass  V.  Ramos,  58  Fla. 
161,  50  S.  945. 

19-54  Whitehead  v.  Pitts,  127  Ga. 
774,  56  S.  E.  1004;  Closuit  v.  Co.,  130 
Wis.  258,  110  N.  W.  222. 
The  grantor  of  plaintiff  may  testify 
that  he  went  into  possession  under  his 
deed.  McBride  v.  Lowe,  175  Ala.  408, 
57  S.  832. 

19-55  Smith  v.  Steiner  &  Lobman, 
172  Ala.  79,  55  S.  606. 
If  title  is  proved  possession  need  not 
be  unless  adverse  possession  shown. 
Keamalu  v.  Luhau,  7  Haw.  324;  Rose 
V.  Smith,  5  Haw.  377. 
As  well  as  paper  title.  Aubuchon  v. 
R.  Co.,  137  App.  Div.  834,  122  N.  Y.  S. 
581. 

19-56  Dondero  v.  O  'Hara,  3  Cal.  App. 
633,  86  P.  985;  Bass  v.  Ramos,  58  Fla. 
161,  50  S.  945;  Moss  v.  Chappell,  supra; 
Whitham  v.  Ellsworth,  259  111.  243,  102 
N.  E.  223;  Galligher  v.  Kelliher,  58  Or. 
557,  115  P.  596,  denying  rehear.  114  P. 
943;  Caffrey  v.  McFarland,  1  Phila. 
(Pa.)  555;  Dieze  v.  Tackier,  7  Phila. 
(Pa.)  220;  Cottrell  v.  Pickering,  32 
Utah  62,  88  P.  696;  McMurray  v.  Dixon, 
105  Va.  605,  54  S.  E.  481;  Dicus  v\ 
Major,  72  Wash.  398,  130  P.  474;  Mc- 
Dermitt  v.  Forbes,  69  W.  Va.  268,  71 
S.  E.  193. 

Plaintiff's  right  to  recover  can  only  be 
resisted  by  showing  defendant  had  title 
in  himself  or  authority  to  enter  under 
plaintiff's  title.  McMurray  v.  Dixon, 
105  Va.  605,  34  S.  E.  481. 
Possession  of  ancestor  sufficient  where 
it  was  continued  by  tenant  of  the  heirs 
until  title  by  adverse  possession  per- 
fected. Beam  v.  Gardner,  18  Pa.  Super. 
245. 


728 


EJECTMENT 


Vol.  5 


ikl-58  Continuity  of  prior  possession 
miist  be  shown,  or,  at  least,  its  non- 
abandonment.  Ensley  v.  Coolbaugh, 
160  Mich.  299,  125  N.  W.  279. 
21-59  Busbee  v.  Thomas,  175  Ala. 
423,  57  S.  587;  Walling  v.  Eggers,  25 
Ky.  L.  K.  1563,  78  S.  W.  428;  Grain 
f.  Pt'terman,  200  Mo.  295,  98  S.  W.  600; 
Cottrell  1-.  Pickering,  32  Utah  62,  88  P 
696;  Angell  v.  Fletcher,  76  Vt.  359, 
57  A.  964. 

A  quit-claim  deed  from  heirs  of  a  per- 
son claiming  possessory  rights  and  from 
their  grantees  may  be  received  in  evi- 
dence. Nash  V.  Rawlett,  41  App.  Cas. 
(D.  C.)  456. 

Evidence  of  plaintiff's  entries  upon  the 
land  and  its  cutting  of  timber  is  in- 
admissible without  some  evidence  of 
defendant's  knowledge  thereof,  to 
charge  defendant  with  notice  of  plain- 
tiff 's  claim.  Christopher  v.  Lumb.  Co., 
175  Ala.  484,  57  S.  837. 
Since  possession  of  growing  timber  in- 
dei)endGntly  of  SlTij  possession  of  the 
land  itself,  is  a  legal  impossibility,  the 
statement  of  a.  witness  that  plaintiff's 
agent  was  in  possession  of  the  timber, 
though  not  in  possession  of  the  land 
itself,  was  a  mere  conclusion,  which 
should  have  been  excluded.  Chris- 
topher V.  Lumb.  Co.,  175  Ala.  484,  57 
S.  837. 

Local  custom  to  cut  timber  on  lands 
without  license  cannot  be  proved.  Wil- 
son r.  Jernigan,  57  Fla.  277,  49  S,  44. 
Declarations  of  occupant  as  to  source 
of  his  authority  to  occupy,  admissible. 
Er.ssell  v.  Holman,  156  Ala.  432,  47  S. 
205. 

21-60  Ely  V.  Pace,  139  Ala.  293,  35 
S.  877;  Whitham  v.  Ellsworth,  259  111. 
243,  102  X.  E.  223;  Hadcn  v.  Goodwin, 
217  Mo.  662,  117  S.  W.  1129. 
Where  defendants  pleaded  sole  seisin 
it  is  unnecessary  to  prove  possession. 
Ditniore  v.  Rexford,  165  N.  C.  620,  81 
S.  E.  994. 

Possession  not  put  in  Issue  by  plea  of 
not  guilty.  Glos  v.  Spitzer,  226  111. 
82,  SO  N.  E.  743. 

No  presumption  as  to  defendnnt's  pos- 
session merely  because  he  appeared  at 
the  trial.  Kreamer  v.  Voneida,  213  Pa. 
74,  62  A.  518. 

23-63  Zerres  v.  Vanina,  134  Fed.  610; 
Biidenbaugh  v.  Bryant,  79  Neb.  329, 
112  N.  W.  571. 

Actual  possession  of  defendant  or  dis- 
possession  of   plaintiff   must  be   shown 


1  if  plea  of  disclaimer  interposed.  Ely 
i  V.  Pace,  139  Ala.  293,  35  S.  877. 
Burden  where  plea  of  not  guilty  inter- 
posed is  limited  to  plaintiff's  proof  of 
title  and  right  of  possession  in  one  of 
the  alleged  lessors.  Collier  v.  Doe,  142 
Ala.  422,  38  S.  244. 

23-64  Where  defendant  files  general 
denial.  Empire  R.  &  C.  Co.  t.  Millet, 
24  Colo.  App.  464,  135  P.  127, 
24-68  Cochran  v.  Kimbrough,  157 
Ala.  454,  47  S.  709;  Stratton  c.  Mur- 
ray, 25  Colo.  App.  395,  138  P.  1015; 
Dallam  v.  Sanchez,  56  Fla.  779,  47  S. 
871  (admits  nothing  but  possession  at 
time   suit   begun). 

24-69  Jacobson  v.  Hayday,  83  N.  J. 
L,  537,  83  A.  902. 

24-72  Admissions  of  defendant 
against  interest  may  be  proved.  Con- 
selvea  f.  Van  Dorn,  129  App.  Div.  520, 
114  N.  Y.  S.  61. 

Flaintifif  may  show  agreement  with 
common  grantor  to  list  land  for  taxes, 
and  how  rents  should  be  applied  and 
that  defendant  had  tried  to  purchase 
land.  Nance  v.  Rourk,  161  N.  C.  646, 
77  S.  E.  757. 

Judgment  in  action  for  forcible  entry, 
conclusive  as  to  defendant's  possession; 
plaintiff  may  show  delivery  pursuant 
thereto  without  producing  writ  of  res- 
titution. Haden  r.  Goodwin,  217  Mo. 
662,  117  S.  W.  1129. 

Defendant's  testimony  may  supply  evi- 
dence of  his  possession.  Gough  v.  Cen- 
ter, 57  Wash.  276,  106  P.  774. 
25-74  Sipe  i\  Herman,  161  N.  C.  107, 
76  S.  E.  556;  Crane  v.  R.  Co.,  66  Or. 
317,  133  P.  810. 

26-77     Furst    f.    Satterfield,    44    Ind. 
Anp.  613,  89  N.  E.  906. 
26-78     Talley    v.    Co.,    24    Okla.    472, 
103  P.  .591. 

Demand  not  necessary  in  action  brought 
by  heirs  of  vendor  in  an  executory  con- 
tract for  sale  of  land  where  defendants 
continued  in  possession  unlawfully 
after  their  right  had  terminated  and 
they  were  asserting  full  title  in  them- 
selves. Chavez  v.  do  Bergere,  231  U.  S. 
4^2.  34  Sup.  Ct.  144. 
Written  demand  is  admissible  in  evi- 
dence even  though  delivered  to  defend- 
ant while  sheriff  was  jiresent  with  the 
writ  in  his  pocket.  The  commencement 
of  the  suit  is  not  the  issuance  of  the 
writ  but  the  service  of  it.  Bean  v.  At- 
kins (Vt.).  89  A.  643. 
27-80     Demand  need  not  be  shown  if 
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general  issue  is  only  plea.  Carroll  v. 
Eabbernian,  240  111.  450,  88  N.  E.  995. 
27-81  Maxwell  L.  G.  Co.  v.  Dawson, 
151  U.  S.  586,  7  N.  M.  133,  34  P.  191; 
Busbee  v.  Thomas,  175  Ala.  423,  57  S. 
587;  Lodge  v.  Wilkerson,  165  Ala.  302, 
51  S.  609;  Chastang  v.  Chastang,  141 
Ala.  451,  37  S.  799;  Stoffelo  f.  Molina, 
8  Ariz.  211,  71  P.  912;  Pace  r.  Cran- 
dell,  74  Ark.  417,  86  S.  W.  812;  Win- 
chester V.  Payne,  10  €al.  App.  501, 
102  P.  531;  Phelps  v.  Nazworthy,  226 
111.  254,  80  N.  E.  756;  Crouch  v.  Wain- 
scott,  28  Ky.  L.  E.  1026,  97  S.  W.  289 
(processioners'  report  prima  facie  evi- 
dence as  to  boundaries) ;  Heiney  t".  No- 
lan, 75  N.  J.  L.  397,  67  A.  1008;  Brown 
V.  King,  107  N.  C.  313,  12  S.  E.  137; 
Harper  v.  Anderson,  132  N.  C.  89,  43 
S.  E.  588;  Dexter  v.  Arzuaga,  4  P.  R. 
Fed.  344;  Tellico  Mfg.  Co.  v.  Mitchell 
(Tenn.),  1  S.  W.  514;  Adams  v.  Cumby, 
111  Va.  545,  70  S.  E  3  (a  question  of 
boundary  line  of  a  city  lot,  reversed  be- 
cause insufficient  evidence  to  sustain 
iudgment  for  plaintiff) ;  Lundell  v.  Al- 
len, 57  Wfesh.  150,  106  P.  626;  Milk  V. 
Edgell,  69  W.  Va.  421,  71  S.  E.  574; 
Ronk  V.  Higginbotham,  54  W.  Va.  137, 
46  S.  E.  128. 

Sufficiency  of  description. — Williams  v. 
Perry,  136  Ga.  453,  71  S.  E.  886. 
Common  reputation  as  to  the  number 
of  acres  in  a  certain  tract  of  land  is 
not  admissible.  Busbee  v.  Thomas,  175 
Ala.  423,  57  S.  587. 

Identity  cannot  be  predicated  on  size 
of  tracts  of  land  shown  in  assessment 
lists.  Floyd  v.  Co.,  222  Pa.  257,  71  A. 
13. 

27-83  Swindall  v.  Ford  (Ala.),  63  S. 
651;  Le  Moyne  v.  Litton  (Ky.),  167 
S.  W.  912;  Fuller  v.  Keesee,  31  Ky. 
L.  E.  1099,  104  S.  W.  700;  Kentucky, 
etc.  Co.  V.  C,  128  Ky.  610,  108  S.  W. 
931;  Bernhardt  v.  Brown,  122  N.  C. 
587,  29  S.  E.  884,  65  Am.  St.  725;  Vir- 
ginia, etc.  Co.  V.  Co.,  101  Va.  723,  45 
S,  E.  291;  Eock  House  F.  L.  Co.  V. 
Gray  (W.  Va.),  80  S.  E.  821. 
Burden  shifts  to  defendant  after  plain- 
tiff has  shown  land  is  within  his  patent 
and  not  within  any  prior  excepted  pat- 
ent. Steele  v.  Bryant,  132  Ky.  569,  116 
S.  W.  755. 

28-84  Dorian  v.  Wlesterviteh,  140 
Ala.  283,  37  S.  382,  103  Am.  St.  35; 
Birdwell  V.  Brown,  48  Ga.  179;  Conrad 
V.    Sackett,    8    Kan.    App.    635,    56    P. 


507;  Lenoir  v.  Bk.,  87  Miss.  559,  40  S. 
5. 

Conclusion  of  witness,  inadmissible. 
Hamilton  v.  Trust,  39  Mont.  269,  102 
P.  335. 

Opinion  based  on  surveyor's  statements, 
not  admissible.  Eehfuss  v.  Hill,  243  111. 
140,  50  N.  E.  187. 

Declarations    of    deceased    owner    may 
show  identity  of  property.     Hunter  v. 
Hunter,  37  Pa.  Super.  311. 
28-85     Pace  v.  Crandall,  74  Ark.  417, 
86  S.  W.  812.     See  Hester  v.  Keen,  141 
Ga.  832,  82  S.  E.  250. 
29-86    Evidence    to     show    location. 
Plats,    locations    and    surveys,    admis- 
sible  to    establish   location  and   bound- 
aries.     Driver    v.   King,    145    Ala.    585, 
40    S.    315.      Surveyor's    notes    and    re- 
turns admissible  for  same  purpose.  Lan- 
ning  f.   Case,  4  Wash.    (C.  C.)    169,  14 
Fed.  Cas.  No.  8,072;  Galbraith  v.  Elder, 
8  Watts  (Pa.)  81;  Eapley  v.  Klugh,  40 
S.  C.  134,  18  S.  E.  680. 
Unofficial  survey  not  admissible  to  ap- 
ply  a   patent   to    lands     not     described 
therein   without  proving   original   loca- 
tion of  warrant.     Payne  v.  Howard,  107 
Pa.  579.     Survey  made  by  court's  order 
in  another  suit  between  other  parties 
not     admissible.      Surget    v.     Little,    Z 
Sm.  &  M.   (Miss.)    319.     Surveyor  gen 
eral's   report   to    commissioner    of   gen 
eral  land  office,  detailing  history  of  op 
orations  in  making  surveys,  not  admis 
sible.     Clark  r.  Hammerle,  36  Mo.  620 
To  determine  location  of  water  front 
A  map  purporting  to  have  been  made 
by  order  of  harbor  commissioners,  but 
not   shown   to   have   been   adopted,   in- 
admissible;   but   county   surveyor's  un- 
official diagram  admissible  to  show  what 
party    offering    it    claimed    to    be    the 
true    location    of    water    front.     P.   v. 
Klumpke,  41  Cal.  263. 
To   show  location   of  object  not   indi- 
cated  on   a   map,   plat  or   survey,   evi- 
dence  not   admissible.     Carroll  v.   Nor- 
wood. 1  Har.  &  J.   (Md.)   167;  Neal  v. 
Hopkins,  87  Md.  19,  39  A.  822. 
Documentary  evidence   in  general,   in- 
cluding    tax     receipts,     abstracts     of 
grants,  copies  of  plans  to  show  the  gen- 
eral location,  levies,  entries,  bonds  for 
title,    etc.,    are   admissible    to    identity, 
or  to  describe  or  aid  in  describing  prop- 
erty in  controversy.  Newman  v,  Co..  80 
Fed.   228,   25   C.   C.   A.   382    (bonds  for 
title);  Frazee  v.  Nelson,  179  Mass.  456, 
61  N.  E.  40,  88  Am.  St.  391   (copies  of 
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plans  to  show  general  locations) ;  Sans- 
crainte  i.  Torongo,  87  Mith.  69,  49  N. 
W.  497  (tax  receipts);  St.  Louis  Pub 
Schools  r.  Risley,  40  Mo.  356;  McLenan 
V.  Chisholm,  64  N.  C.  323  (abstracts  or 
grants);  Beeson  v.  Hutchison,  4  Watts 
(Pa.)  442  (levies);  Sulphur  M.  Co.  v. 
Thompson,  93 .  Va.  293,  25  S.  E.  232; 
(extracts  from  land  books  in  connec- 
tion with  tax  receipts) ;  Camden  v. 
Hashill,  3  Eand.  (Va.)  462  (entries); 
Chapman  v.  Doe,  2  Leigh  (Va.)  329. 
But  documents  which  fail  to  describe 
the  land  or  to  accurately  describe  it 
are  inadmissible.  Morring  v.  Tipton, 
126  Ala.  350,  28  S.  562;  Barron  r.  Bar- 
ron, 122  Ala.  194,  25  S.  55;  Plart  v. 
Williams,  189  Pa.  31,  41  A.  983.  See 
Hammond  V.  Norris,  2  Har.  &  J.  (Md.) 
130;  Burke  v.  Jackson,  57  Hun  320,  10 
N.  Y.  S.  577,  n  N.  Y.  S.  2. 
Extrinsic  evidence  is  admissible  to  es- 
tablish identity  or  to  aid  in  arriving  at 
description  of  property.  McElrath  V. 
Halev,  48  Ga.  641;  Neal  f.  Hopkins, 
87  Md.  19,  39  A.  322;  Crooks  r.  Whit- 
ford,  47  Mich.  283,  11  N.  W.  159;  Kron 
V.  Daugherty,  9  Pa.  Super.  163.  But 
not  to  show  surveyor's  failure  to  com- 
ply with  instructions.  Gittings  V.  Plall, 
1  Har.  &  J.  (Md.)  14,  2  Am.  Dec.  502. 
29-87  Brannan  v.  Henry,  175  Ala. 
454,  57  S.  967. 

Plaintiff's  evidence  may  relieve  defend- 
ant. McCreary  v.  Co.,' 148  Ala.  247,  41 
S.  822. 

Good  faith  in  making  improvements. 
Defendant  must  establish  that  iniprove- 
raents  for  which  he  claims  compensa- 
tion were  made  in  good  faith  when 
there  was  good  reason  to,  and  he  did, 
believe  he  owned  the  land.  He  may 
show  length  of  possession,  assertion 
of  absolute  ownershi]^  conveyance  un- 
der which  he  held,  amount  paid  for 
land  and  advice  of  counsel  as  to  title. 
Paison  r.  Kelly,  149  N.  C.  282,  62  S. 
E.    1086. 

29-88  See  Sonnemann  v.  Mertz,  221 
HI.  362.  77  N.  E.  550. 
Defendant  must  show  disqualification 
of  plaintiff's  grantor  to  hold  title. 
Gough  V.  Center,  57  Wash.  276,  106 
P.  774. 

29-89  Lindblom  v.  Rocks.  146  Fed. 
660,  77  C.  C.  A.  86;  Parr  r.  Perkins, 
173  Ala.  500,  55  S.  923;  Coulson  c. 
Scott,  167  Ala.  60G,  52  S.  436;  Elv  v. 
Pace,  139  Ala.  293,  35  S.  877;  Nevin  r. 
Disharnon,  6  Penne.  (Del.')  278.  (^C^  A. 
362;  Sonnemann  v.  Mertz,  221  HI.  362, 


77  X.  E.  550;  Watkins  i.  Co.  (Ky.), 
119  S.  W.  225;  Young  v.  Duggin,  30 
Kv.  L.  R.  634,  99  S.  W.  655;  McQuinn 
f."' Moore,  225  Mo.  36,  123  S.  W.  858 
(immaterial  affirmative  relief  not 
asked);  McBrayer  v.  Blanton,  157  N.  C. 
320,  72  S.  E.  1070;  Westfeldt  v.  Adams, 
159  N.  C.  409,  74  S.  E.  1041;  Altschul 
V.  Casev,  45  Or.  182,  76  P.  1083;  McMur- 
ray  v.  Dixon,  105  Va.  605,  54  S.  E.  481; 
Russell  V.  Gav,  33  Wash.  S3,  73  P.  795; 
Wood  V.  Earls,  39  Wash.  21,  SO  P.  S37. 
30-90  South  Grand  Rapids  Imp.  Co. 
r.  R.  Co.,  142  Mich.  620,  105  N.  W. 
1121;  ^^lood  r.  Praul,  217  Pa.  293,  66 
A.  528.  See  Lloyd  r.  Gates,  143  Ala. 
231,  38  S.  1022. 

31-93  In  Brown  f.  Loeb,  177  Ala. 
106,  58  S.  330,  on  cross-examination, 
defendant  asked  plaintiff,  J.  Loeb,  tes- 
tifying for  himself,  the  following  ob- 
jectionable question:  "At  the  time 
this  mortgage  was  made,  did  this  wom- 
an, Millie  Brown,  owe  you  anything?" 
Defendant  also  asked  the  plaintiff, 
Loeb,  this  question:  "Did  Millie 
Brown  and  James  Brown,  at  the  time 
you  say  this  mortgage  was  made,  owe 
I.  Loeb  and  J.  Loeb  anything?" 
Adverse  possession  a  defense.  Bran- 
nan  r.  Henrv.  1^2  Ala.  698,  39  S.  92; 
Krause  v.  Nolte,  217  HI.  298,  75  N.  E. 
362. 

Record  in  prior  suit  to  establish  high- 
way over  land,  comiietent  to  prove  act 
of  ownership  by  defendant's  grantor 
and  negative  such  act  by  plaintiff, 
though  he  was  not  a  party  to  such 
suit.  Chess  f.  Grant,  163  Fed.  500,  90 
C.  C.  A.  46. 

32-93  Davis  v.  Anderson,  163  Ala. 
385,  50  S.  1002;  Cassin  r.  Nicholson, 
154  Cal.  497,  98  P.  190;  Wiencke  r. 
Deputy,  31  Ind.  App.  621.  68  N.  E. 
921;  McQuinn  r.  Moore  (Mo.),  123  S. 
W.  858;  Stone  r.  Perkins,  217  Mo.  586, 
117  S.  W.  717  (if  equitable  defense  not 
pleaded  judgment  in  former  action  Is 
not  a  bar,  though  between  same  parties 
and  same  issues  raised  except  such  de- 
fense); Tillson  r.  Holloway,  94  Xeb 
635,  143  N.  W.  939;  Zeuske  v.  Zeuske, 
55  Or.  65,  103  P.  618  (equitable  defense 
may  be  pleaded,  and  vendee  in  ]>osses- 
sion  may  introduce  written  contract  un- 
der which  he  entered;  parol  contract 
mav  not  be  proved  as  basis  of  estop- 
pel); Sullivan  r.  :\roore,  84  S.  C.  426, 
65  S.  E.  108  (estoppel  bv  conduct"): 
Brown  r.  Haley,  56  Wash."  218,  105  P. 
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47S;    Harley    v.   Harley,    140    Wis.    282, 

122  N.  W.  761. 

33-97  Equitable  defense  must  be 
distinctly  proved.  Bolen  v.  Hoven,  15() 
Ala.  448,  43  S.  736;  McCauley  v.  Ful- 
ton, 44  Cal.  355;  Williams  v.  Millioan, 
183  Pa.  386,  38  A.  1015;  Eeagan  v. 
Curran,  226  Pa.  265,  75  A.  362  (Irre- 
vocable parol  license  must  be  shown  by 
evidence  of  same  character  as  is  re- 
quired to  take  parol  sale  or  gift  out 
of  operation  of  statute  of  frauds). 
33-98  If  a  parol  contract  with  de- 
cedent is  relied  on,  its  existence,  terms 
and  conditions  and  compliance  there- 
rivdth  must  be  shown  beyond  reasonable 
doubt.     McGuinn  v.  Moore,  225  Mo.  36, 

123  S.  W.  858. 

33-99  Zeuske  v.  Zeuske,  55  Or.  65, 
103  P.   C48. 

Declarations  by  plaintiff  as  to  extent 
of  land  claimed  are  not  admissible  to 
show  estoppel  unless  defendant  knew 
of  them.  Chase  v.  Woodruff,  138  Wis. 
641,  120  N.  W.  499. 

33-3  Dodge  v.  Co.,  158  Ala.  91,  48 
S.  383;  Bursey  v.  Lyon,  33  App.  Cas. 
CD.  C.)  231;  Steelman  v.  Lafferty,  112 
Va.  494.  71  S.  E.  524. 
34-3  Holtzclaw  v.  Miley,  172  Ala. 
15,  55  S.  150;  Davis  v.  Davis,  157  Ky. 
530,  163  S.  W.  468;  Frazier  v.  Cox 
(Ky.),  125  S.  W.  148  (instrument  relied 
on  competent  without  one  referred  to 
in  it) ;  Gibson  v.  Pekarek,  25  S.  D.  281, 
126  N.  W.  597. 

34-4  Rule  in  Kansas. — McBride  d. 
Steinweden,  72  Kan.  508,  83  P.  822. 
See  Duffey  t-.  Eafferty,  15  Kan.  9; 
Hollenback  v.  Ess,  31  Kan.  87,  1  P. 
275. 

Lease  from  plaintiff  to  defendant,  ad- 
missible to  create  estoppel,  notwith- 
standing allegation  former  possessed 
himself  of  in-emises  after  lease  termin- 
ated. Thomas  v.  Young,  81  Conn.  702, 
71  A.  1100, 

35-5  Stevens  v.  Smoker,  84  Conn.  569, 
80  A.  788.  But  see  Eisher  v.  Madsden, 
94  Neb.  72,  142  N.  W.  700. 
36-S  Tenant  in  possession  may  not 
dispute  landlord's  title.  Stevens  v. 
Smoker,  supra. 

36-9     After    acquired    title     may     be 
shown   if   set   up.     Gibson    v.   Pekarek, 
25  S.  D.  281,  126  N.  W.  597. 
36-13     Brinkley  v.  Bell,  126  Ga.  480, 
55  S.   E.  187. 

The  burden  of  proof  of  proving  a  para- 
mount title  is  on  defendant  after  plain- 
tiff has  established  a  prima  facie  title. 


Foster  v.  Elledge,  106  Ark.  342,  153  S. 
W.  819. 

Defendant  has  burden  of  proof  in  show- 
ing that  all  heirs  had  been  settled  with 
except  himself  and  that  land  in 
question  was  his  share.  Hynds  V. 
Hynds,  253  Mo.  20,  161  S.  W.  812. 
Rule  in  South  Carolina. — Defendant 
may  prove  by  parol  that  he  claims  a 
common  source  of  title  with  plaintiff. 
Pineland  Club  v.  Robert,  213  Fed.  545 
(C.  C.  A.). 

37-15  See  Jackson  v.  Tribble,  156 
Ala.  480,  47  S.  310. 
Mortgage  constituting  a  link  in  defend- 
ant's  chain  of  title,  admissible.  Davis 
r.  Anderson,  163  Ala.  385,  50  S.  1002. 
Lease  executed  by  party  under  whom 
defendant  claims  and  who  is  alleged  to 
have  title  by  adverse  possession,  ad- 
missible. Scott  V.  Herrell,  31  App.  Cas. 
(D.  C.)   45. 

39-20  Estoppel  only  arises  by  pos- 
session under  lease.  James  Co.  v.  Hut- 
chinson (W.  Va.),  80  S.  E.  768. 
Where  deceased  landlord's  personal  rep- 
resentative brings  suit  defendant  is  not 
precluded  from  disputing  intestate's 
title  by  leases  taken  by  him  from  in- 
testate's widow  and  heirs.  Thomas  V. 
Young,  79  Conn.  493,  65  A.  955. 
40-22  Contra,  Scott  v.  Herrell,  31 
App.  Cas.  (D.  C.)  45. 
Execution  of  leases  of  the  land  by  ad- 
ministrator of  deceased,  which  latter 
devised  to  his  widow,  may  be  shown  to 
have  been  done  by  him  as  her  i^rincipal. 
Foote  V.  Brown,  81  Conn.  218,  70  A. 
699: 

40-23  Stratton  v.  Murray,  25  C(flo. 
App.  395,  138  P.  1015;  Carr  V.  Mouzon, 
93  "S.  G.  161,  76  S.  E.  201. 
41-27  See  Crane  v.  R.  Co.,  66  Or. 
317,  133  P.  810.  Burden  of  showing 
to  what  extent  the  value  of  land  has 
been  enhanced  by  improvements  is  on 
party  claiming  compensation  therefor. 
Cost  to  him  or  thir  value  is  not  meas- 
ure of  recovery.  Adams  v.  Kells,  79 
Kan.  564,  100  P.  506. 


ELECTIONS 

Eow  votes  ivere  counted,  73-22;  Defects 
in  voting  machine,  120-7;  Existence  of 
person  impersonated,  132-70;  Audit  of 
candidate  accou/nt,  133-77. 

45-1  Parol  evidence  competent  to 
show    that    primary  election  was  held 


732 


ELECTIONS 


Vol.  5 


on  given  day  for  particular  purpose. 
Lepinsky  v.  S.,  7  Ga.  App.  285,  66  S. 
E.  965. 

45-2     In    re    MeConaughy,    106    Minn. 
392,  119  N.  W.  408. 
45-3     Wooflruflf    r.    Chapin,    83    Conn. 
330,  76  A.  294. 

46-4  Statute  only  clirec-torv.  S.  v. 
Scott,  171  Ind.  349,  86  N.  E. '409. 
46-5  Casey  r.  Bryce,  173  Ala.  129, 
55  S.  810;  In  re  Boswell,  179  Tnd.  292, 
100  K  E.  833;  S.  v.  Thornburg,  177 
Tnd.  178,  97  N.  E.  534. 
Result  of  special  elections  not  noticed 
unless  law  requires  it  to  be  made  a 
mr.ttcr  of  judicial  record.  Gay  v.  Eu- 
gene, 53  Or.  289,  100  P.  306.  But 
comp.  Savage's  Case,  84  Ya.  582,  5 
S.  E.  563;  Thomas  f.  C,  90  Va.  92, 
17  S.  E.  788. 

The  fact  of  election. — S.  r.  Barr,  7 
Penne.  (Del.)  71,  79  A.  730. 
46-6  Ballots  themselves  best  evi- 
dence.— Eottner  V.  Buchner,  260  111. 
475,  103  N.  E.  454;  Constant  v.  Shoe- 
It  ev,  259  111.  496,  102  N.  E.  lOOS;  Mar- 
rero  v.  Middleton,  131  La.  432,  59  S. 
863;  Marrero  v.  Middleton,  131  La.  372, 
59  S.  791 ;  Tingley  V.  Phelps,  74  Wash. 
73.  132  P.   738. 

46-8  People  v.  Willi,  147  111.  App. 
207;  Scholl  V.  Bell,  31  Ky.  L.  R.  335, 
102  S.  W.  248;  O 'Xeal  v.  Barth,  31  Ky. 
L.  K.  363,  102  S.  W.  263.  See  Marrero 
V.  Middleton,  131  La.  432,  59  S.  863. 
Eetums  are  conclusive  upon  a  city 
board  of  canvassers.  Stearns  v.  S.,  23 
Olvla.  462,  100  P.  909. 
47-9  Condren  v.  Gibbs,  94  Ark.  478, 
127  S.  W.  731 ;  Merldov  v.  Trainer,  142 
Cal.  265,  75  P.  656;  Galloway  v.  Brad- 
burn,  119  Ky.  49,  82  S.  W.  1013;  Mc- 
Euen  V.  Gary,  29  Ky.  L.  E.  931,  96  S. 
W.  850;  Allen  r.  Wildman,  38  Okla. 
652,  134  P.  1102  (in  the  absence  of 
fraud);  Stafford  v.  Sheppard,  57  W.  Va. 
84,  50  S.  E.  1016. 

In  Indiana,  "the  policy  of  the  election 
law  subsequent  to  the  act  of  ISSl  and 
prior  to  1909  was  clearly  to  render  the 
return  of  the  election  board  and  the 
canvassing  boards  conclusive  except 
for  fraud,  and  except  as  to  the  pro- 
tested, disputed,  and  uncounted  ballots, 
and  prima  facie  evidence  of  the  result 
of  an  election,  and  this  has  been  the 
view  of  the  courts."  S.  v.  Thornburg, 
177  Tnd.  178,  97  N.  E.  534,  cH.  cases. 
In  Missouri,  "the  adoption  of  the  local 
option  law  is  established  prima  facie 
l5y  the   state  by   the   production   of   a 


certified  copy  of  the  result  of  the  elec- 
tion, as  spread  upon  the  re3or<ls  of  the 
county  court  in  compliance  with  that 
law  and  proof  that  the  requisite  sub- 
sequent publication  of  the  result  was 
made.  State  v.  Searcy,  111  Mo.  236, 
20  S.  W.  186;  State  v.  Kimmel,  156 
Mo.  App.  461,  137  S.  W.  329;  State 
V.  O'Kelley,  156  Mo.  App.  493,  137  S. 
W.  332."  S.  V.  Wilson,  161  Mo.  App. 
301,  143  S.  W.  .534. 
"The  board  of  canvassers  were  acting 
under  a  statute  (Rev.  §4356)  which 
made  it  their  duty  *to  judicially  de- 
termine the  result  of  the  election,'  and 
having  found  as  a  fact  that  the  relator 
received  433  votes  in  Broadbay,  and 
that  the  defendant  was  duly  elected, 
the  referee  pro]icrly  held  that  this 
made  out  a  priuia  facie  case  for  the 
defendant.  Bynum  v.  Comrs.,  101  N.  C. 
412,  8  S.  E.  136;  Catling  f.  Boone,  98 
N.  C.  573,  3  S.  E.  392;  Wallace  v.  Sal- 
isbury, 147  N.  C.  58,  60  S.  E.  713." 
Jones  V.  Flvnt,  159  K  C.  87,  74  S.  E. 
817. 

47-10  Roland  r.  Walker,  244  HI.  129, 
91  N.  E.  80  (if  ballots  tampered  with); 
Lucas  V.  Avis,  28  Ky.  L.  R.  184,  89 
S.  W.  1;  Galloway  r.  Bradburn,  119 
Ky.  49,  82  S.  Wf.  1013  (certificate  best 
evidence  to  show  how  vote  east  if  bal- 
lots tampered  with). 
47-11  See  Arie  v.  S.,  23  Okla.  166, 
100  P.  23. 

47-13  In  re  MeConaughy,  106  Minn. 
392,  119  N.  W.  408,  except  as  against 
collateral  attack. 

48-13  Atty.-General  v.  Board,  166 
Mich.  61,  131  N.  W.  163.  See  Haehnle 
B.  Co.  V.  Board,  156  Mich.  493,  121  N. 
W.  209. 

48-18  Election  oflficers  cannot  im- 
peach own  returns  generally.  Smith 
r.  Rauh,  32  O.  C.  C.  515. 
49-19  Sullivan  r.  Orange  Countv 
Comrs.,  59  Fla.  630,  ,52  S.  517;  S.  i: 
Thornburg,  177  Tnd.  178,  87  N.  E.  534; 
Scholl  r.  Bell,  31  Kv.  L.  R.  335,  102 
S.  W.  248;  O'Neal  r.  Barth,  31  Kv.  L. 
R.  363,  102  S.  W.  263;  Browning  v. 
Lovett,  29  Ky.  L.  R.  692,  94  S.  W.  661. 
See  Eldridge  r.  Nickerson,  192  Mass. 
409,  78  N.  E.  461  (town  election — re- 
count not  allowed  after  recordation  of 
result  and  adjournment — exceptions) ; 
Clary  v.  Hurst,  104  Tex.  423,  138  S.  W. 
566,  question  certified  from  136  S.  W. 
840. 

Ballots  and  election  returns  are  public 
documents,   and   admissible   on   clerk's 
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certificate.  S.  v.  Baker,  35  Nev.  1,  126 
P.  315. 

50-21  Avervt  r.  Williams,  8  Ariz. 
355,  76  P.  463;  Condren  t:  Gibbs,  91 
Ark.  478,  127  S.  W.  731;  Merklev  r. 
Trainor,  142  Cal.  262,  75  P.  656;  Garms 
V.  P.,  108  111.  App.  631;  Lucas  t:  Avis, 
28  Ky.  L.  R.  182,  89  S.  W.  1;  McEuen 
V.  Csry,  29  Ky.  L.  E,.  931,  96  S.  W.  850; 
Scholl  V.  Bell,  31  Ky.  L.  R.  335,  102  S. 
W.  248;  O'Neal  v.  Barth,  31  Ky.  L.  E. 
363,  102  S.  W.  263;  Edwards  v.  Logan, 
114  Ky.  312,  70  S.  W.  852,  75  S.  W. 
257  (ballots  primary  evidence  by  stat- 
nte);  Lester  v.  Fogartv,  30  Kv.  L.  E. 
759,  99  S.  W.  910;  Lane  v.  Bailev,  29 
Mont.  548,  75  P.  191  (identified  ballot 
best  evidence) ;  Eufaula  i?.  Gibson,  22 
Okla.  507,  98  P.  565;  Stafford  v.  Board, 
57  W.  Va.  84,  50  S.  E.  1016. 
See  McCardle  v.  BarstoAv,  145  Cal.  135, 
78  P.  371. 

50-a3  Cliatham  r.  Mansfield,  1  Cal. 
App.  298,  82  P.  343;  Eoland  i\  Walker, 
244  111.  129,  91  N".  E.  sO;  Browning  v. 
Lovett,  29  Ky.  L.  E.  692,  94  S.  W.  661; 
Williamson  v.  Musick,  60  W.  Va.  59, 
53  S.  E.  706. 

50-33  See  Moon  v.  Harris,  122  Minn. 
13S,  142  N.  W.  12. 

Ballots  not  preserved  as  provided  by 
statute  are  inadmissible.  Farrell  v. 
Heiberg,  262  111.  407,  104  N.  E.  835; 
Thornhill  r.  Wear,  13  La.  739,  60  S.  228 
Statute  mandatory,  ballots  inadmissi- 
ble if  formalities  not  complied  with. 
Neely  v.  Eice,  29  Ky.  L.  R.  1142,  97 
S.  W.  737. 

51-25  ''Before  ordering  such  re- 
count, he  should  be  satisfied  that  the 
petitioner 's  claim  is  made  in  good  faith, 
and  upon  reasonable  grounds;  but  what 
evidence  should  be  considered  sufficient 
for  that  purpose  is  a  matter  resting 
largely  in  the  judgment  and  discretion 
of  the  trial  judge,  and  it  will  ordinarily 
not  be  reviewed  upon  an  appeal  to  this 
court."  Donovan  v.  Davis,  85  Conn. 
394, '82  A.  1025,  quot.  from  Conaty  v. 
Gardner,  75  Conn.  48,  52  A.  416. 
52-28  Doak  v.  Briggs,  139  la.  520, 
116  N.  W.  114;  Wheeler  v.  Lawrence, 
78  Kan.  878,  99  P.  228;  Stafford  v. 
Sheppard,  57  W.  Va.  84,  50  S.  E.  1016. 
53-29  Chatham  v.  Mansfield,  1  Cal. 
App.  298,  82  P.  343;  Garms  v.  P.,  108 
111.  App.  631;  Choisser  v.  York,  211  111. 
56,  71  N.  E.  940;  Doak  v.  Briggs,  139 
Ta.  520,  116  N  W.  114;  Browning  r. 
Lovett,  29  Ky.  L.  R.  692,  94  S.  W.  661. 
53-30    Brents  v.  Smith,  250  111.  521, 


95  N.   E.  484.     See  Potter' f.  Campbell 
(Ky.),  1G7  S.  W.  404. 
Contestant     must     make     preliminarv 
proof.     West  v.  Sloan,  238  111.  330,  87 
N.  E.  323. 

53-31  Garms  v.  P.,  108  111.  App.  631. 
53-33  Choisser  v.  York,  211  111.  56, 
71  N.  E.  940;  Murphy  v.  Lentz,  131  la. 
328,  108  N.  W.  530.  See  Potter  v. 
Campbell  (Ky.),  167  S.  W.  404. 
53-33  Choisser  f.  York,  211  111.  56, 
71  N.  E.  940  (ballots  accessible  to  un- 
.luthorized  persons) ;  Murphv  v.  Lentz, 
131  la.  328,  108  N.  W.  530;"'S.  v.  Barr, 
90  Neb.  766,  134  N.  W.  525.  See  Pot- 
ter V.  Campbell  (Ky.),  167  S.  W.  404. 
"By  reason  of  the  claim  that  there 
was  no  statute  in  force  authorizing  a 
recount,  and  that  the  handling  and  use 
of  the  ballots  and  papers  since  the 
eh^ction,  their  being  carried  from  Dun- 
kirk to  Portland  on  the  occasion  of 
the  recount,  and  the  packages  had  been 
opened  by  unauthorized  persons,  and 
the  possibility  that  the  ballots  might 
have  been  handled  or  tampered  with, 
appellant  contends  that  the  papers  and 
ballots  have  not  been  preserved  with 
such  care  that  the  ballots  could  have 
any  force  as  evidence,  and  that  their 
value  as  evidence  is  thereby  destroyed, 
and  objection  to  their  introduction  is 
made  on  this  ground,  as  to  most  of 
them,  which  will  be  hereafter  desig- 
nated as  the  general  objection  to  avoid 
repetition.  The  objections  seem  to  us 
to  go  rather  to  their  weight  than  to 
their  admissibility.  What  are  claimed 
to  be  the  original  ballots  are  before 
us.  In  the  absence  of  any  specific 
evidence  as  to  their  having  been  tam- 
pered with,  we  are  bound  to  presume 
that  they  have  been  honestly  preserved, 
as  they  came  from  the  hands  of  the 
inspectors."  S.  v.  Thornburg  (Ind.), 
97  N.  E.  534. 

54-34  Huston  v.  Anderson,  145  Cal. 
320,  78  P.  626;  Bass  v.  Leavitt,  11  Cal. 
App.  582,  105  P.  771;  Choisser  v.  York, 
211  111.  56,  71  N.  E.  940  (seals  upon 
packages  containing  ballots  broken — 
ballots  disfigured  and  removed  from 
wires  upon  which  strung) ;  Murphy  V. 
Lentz,  131  la.  328,  108  N.  W.  530; 
liester  v.  Fogarty,  30  Ky.  L.  R.  759, 
99  S.  W.  910;  Galloway  v.  Bradburn, 
26  Kv.  L.  R.  977,  82  S.  W.  1013;  Mc- 
Euen V.  Cary,  29  Ky.  L.  R.  931,  96  S. 
W.  850;  Hamilton  r.  Yoimg,  26  Ky.  L. 
E.  447,  81  S.  W.  682:  Browning  r.  Lov- 
'ett,   29   Ky.  L.   R.   692,  94   S.   W.   661. 
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See  Moorhead  v.  Arnold,  73  Kan.  132,  84 
P.  742;  I'otter  r.  Campbell  (Kv.),  lt)7 
S.  \V.  404;  Tschettei-  c.  Eav,  28  S.  D. 
604,  134  N.  W.  7<i6;  Stafford  v.  Shep- 
pard,  57  W.  Va.  84,  50  S.  E.  101(5; 
Williamson  v.  Musick,  60  W.  Va.  59,  53 
S   £.  706. 

54-35  West  v.  Sloan,  238  111.  330,  87 
N.  E.  323;  Garms  v.  P.,  108  111.  App. 
621;  Murphy  v.  Lentz,  131  la.  328, 
108  N.  W.  530;  Galloway  v.  Bradburn, 
26  Ky.  L.  E.  977,  82  S.  W.  1013;  Staf- 
ford \:  Sheppard,  57  W.  Va.  84,  50  S. 
E.  1016. 

55-38  Hamilton  v.  Young,  26  Ky,  L. 
E.  447,  81-  S.  "W.  682. 
55-40  Murphy  v.  Lentz,  131  la.  328, 
108  N.  W.  530;  McEuen  v.  Carv,  29 
Kv.  L.  E.  931,  96  S.  W.  850;  Lester  v. 
Fo<rarty,  30  Ky.  L.  K.  759,  99  S.  W. 
910. 

55-41  West  V.  Sloan,  238  111.  330,  87 
N.  E.  323;  O 'Xeal  i.  Earth,  31  Kv.  L. 
K.  363,  102  S.  W.  263;  Scholl  r.  Bell, 
31  Ky.  L.  E.  335,  102  S.  W.  248,  cit. 
local  cases. 

55-42  West  v.  Sloan,  238  111.  330,  87 
N.  E.  323. 

5G-43  Huston  v.  Anderson,  145  Cal. 
320,  78  P.  626;  Murphv  v.  Lentz,  131 
la.  328,  108  N.  W.  530;  McEuen  r.  Carv, 
29  Ky.  L.  E.  931,  96  S.  W.  850.  See 
Ojrff  r.  Glover,  72  Kan.  247,  83  P.  1039. 
57-46  Murphy  v.  Lentz,  131  la.  328, 
108  X.  W.  530;  S.  v.  Patterson,  84  O. 
St.  89,  95  N.  E.  780. 
57-47  Averyt  v.  Williams,  8  Ariz. 
355,  76  P.  463;  Huston  v.  Anderson, 
145  Cal.  320,  78  P.  626;  Mur].hv  v. 
Lentz,  131  la.  328,  108  N.  W.  530;  Mc- 
Euen f.  Carv,  29  Kv.  L.  E.  931,  96  S. 
W.  850;  Murchie  r.  Clifford  (X.  M.),  79 
P  901.  See  Bass  v.  Leavitt,  11  Cal. 
App.  582,  105  P.  771. 
58-50  P.  V.  Wintermute,  lOG  X.  Y. 
S.  1076,  use  of  voting  machine. 
After  due  destructiou  of  ballots  voters 
cannot  be  heard  to  testify  how  they 
voted.  Condren  r.  Gibbs,  94  Ark.  478, 
127  S.  W.  731. 

58-51  P.  v.  Wintermute,  106  X.  Y. 
S.  1076,  ballot  as  indicated  by  machine. 
59-53  P.  V.  Wintermute,  supra. 
62-G5  See  Savage  v.  Umphries 
fTex.  Civ.),  lis  S.  W.  893. 
62-67  See  Savage  v.  Umphries,  supra. 
62-6S  Presumed  that  nuitiliation  oc- 
curred after  ballot  was  voted.  Savage 
r.  Unnihries,  supra. 

64-77  In  re  Fercrus  Falls  Election 
(Minn.),  135  N.  W.  1002. 


64-80     Held    insufficient.— In    re    Fer- 
gus Falls  Election,  supra. 
69-98     Thomasville    v.    Co.,    122    Ga. 
399,  50  S.  E.  169. 

69-99  Condren  v.  Gibbs,  94  Ark. 
473,  127  S.  W,  731;  Echerd  v.  Viele,  164 
X.  C.  122,  SO  S.  E.  408. 
69-1  Illinois  Trust  &  S.  Bk.  v.  Bur- 
lington, 79  Kan.  797,  101  P.  649;  Lan- 
nou  V.  Eing,  107  Minn.  453,  120  X.  W. 
1082  (conc-lusive  as  to  names  and  num- 
ber of  persons  who  voted  in  absence  of 
clear  proof  of  fraud). 
69-6  Poll  book  and  tally  sheet  are 
competent  to  show  number  of  votes 
cast.  Seesholtz  v.  Johnstown,  6  O.  X. 
P.   (X.  S.)    187. 

70-7  Glover  v.  Morris,  122  Ga.  768, 
50  S.  E.  956;  Brents  v.  Smith,  250  111. 
521,  95  X.  E.  484;  S.  V.  Scott,  171  Ind. 
349,  86  X.  E.  409;  Smith  v.  Eauh,  32 
Ohio  C.  C.  515;  Moss  v.  Hunt,  40  Okla. 
20,  135  P.  282. 

Parol  evidence  is  ordinarily  incompe- 
tent to  establish  result  of  election. 
Scholl  V.  Bell,  31  Kv.  L.  E.  335,  102 
S.  W.  248;  O'Xeal  V.  Earth,  31  Kv. 
L.  E.  363,  102  S.  W.  263. 
70-8  P.  V.  Davidson,  2  Cal.  App.  100, 
83  P.  161;  Strebin  v.  Lavengood,  163 
Ind.  478,  71  X.  E.  494;  S.  v.  Marklev, 
9  O.  C.  C.  (X.  S.)  561  (contents  of  de- 
stroyed ballots  proved  \>v  parol).  But 
see  Scholl  v.  Bell,  31  Kv.  L.  E.  335, 
102  S.  W.  248  (a  lost  'or  destroyed 
ballot  cannot  be  supplied);  O 'Xeai  v. 
Barth,  31  Ky.  L.  E.  363,  102  S.  W. 
263.  See  S.  r.  Songer,  76  Ark.  169,  88 
S.  W.  903. 

70-9  Brents  r.  Smith,  250  111.  521,  95 
X.  E.  484;  Martin  i\  McGarr,  27  Okla. 
653,  117  P.  323. 

7 J -13  To  deduct  illegal  votes  from 
one  party  it  must  be  shown  that  they 
were  cast  and  counted  for  such  party. 
Scholl  r.  Bell,  31  Ky.  L.  E.  335,  102  S. 
W.  248. 

See  also  Duff  v.  Crawford,  30  Kv  L. 
E.  323,  97  S.  W.  1124;  O'Xeal  r.  Barth, 
31  Ky.  L.  E.  363,  102  S.  W.  263.  Bur- 
den of  showing  such  facts  is  on  con- 
testant. Combs  r.  Combs,  30  Ky.  L.  E. 
161,  97  S.  W    1127. 

72-18  Buckingham  v.  Angell,  238  111. 
564,  87  X.  E.  2S5;  Strebin  r.  Laven- 
good, 163  Ind.  478,  71  X.  E.  494;  Van- 
snnt  r.  ^rcPherson,  155  Kv.  34,  159  S. 
W.  630;  Lane  r.  Bailev,  29  Mont.  548, 
75  P.  191;  P.  r.  Wintermute,  106  X. 
Y.  S.  1076;  S.  v.  Markley,  9  0.  C.  C 
(N.  S.)  561. 
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73-21  Skain  v.  Milward,  138  Ky.  200, 
127  S.  W.  773;  Montgomery  v.  Dormer, 
181  Mo.  5,  79  S.  W.  913;  Frazier  v. 
Yardlev,  181  Mo.  18,  79  S.  W.  1195; 
S.  V.  Markley,  9  O.  C.  C.  (N.  S.)  561 
(if  a  witness  discloses  that  he  voted 
and  it  is  shown  to  be  an  illegal  vote, 
he  may  be  compelled  to  answer  as  to 
whom  he  voted  for). 
Secret  illegal  ballots. — ^Impossible  to 
show  for  whom  such  were  cast  where 
voter  exercises  privilege  against  self- 
incrimination.  Scholl  V.  Bell,  31  Ky.  L. 
E.  335,  102  S.  W.  248;  O'Neal  v.  Barth, 
31  Ky.  L.  E.  363,  102  S.  W.  263. 
73-22  Lane  v.  Bailey,  29  Mont.  518, 
75  P.  191. 

Election  judges  may  testify  how  illegal 
votes  were  counted.  Montgomery  v. 
Dormer,  181  Mo.  5,  79  S.  W.  913. 
74-24  Widmayer  v.  Davis,  231  111. 
42,  83  N.  E.  87;  Welsh  v.  Shumway,  232 
111.  54,  83  N.  E.  549;  Scholl  f.  Bell, 
31  Ky.  L.  E.  335,  102  S.  W.  248  (di- 
rect or  circumstantial  evidence  admis- 
sible). 

74-26  McCormick  v.  Jester,  53  Tex. 
Civ.  306,  115  S.  W.  278  (circumstan- 
tial evidence  may  overcome  presump- 
tion of  regularity). 

In  a  prosecution  for  procuring  one  to 
vote,  knowing  him  not  to  be  qualified, 
it  is  proper  to  admit  the  registry  book, 
the  law  requiring  that  the  names  of 
persons  voting  shall  be  checked  upon 
that  list  at  the  time  they  vote.  S.  v. 
Carroll,  82  N.  J.  L.  227,  82  A.  304. 
75-32     Hansen     v.     Village     (Minn.), 

148  N.  W.  276;  Horton  v.  Sullivan,  35 
E.  I.  242,  86  A.  314. 

76-43  Comp.  Parmer  v.  Pace  (Ky.), 
116  S.  W.  324. 

77-47  Farmer  v.  Pace,  supra  (taking 
ballot  from  box  that  voter  might  mark 
It). 

79-59     McCormick  v.  Jester,  53  Tex. 
Civ.  306,  115  S.  W.  278. 
79-66     Marrero  v.  Middleton,  131  La, 
432,  59  S.  863. 

80-72  A  witness  may  not  be  com- 
pelled to  testify  whether  or  not  he  was 
registered.  Ham  v.  S.,  156  Ala.  645, 
47  S.  126.. 

80-73  Marrero  v.  Middleton,  131  La. 
432,  59  S.  863. 

81-74  West  V.  Sloan,  238  111.  330,  87 
N.  E.  323. 

81-75     S.   V.   Keating,    202    Mo.    197, 
100  S.  W.  648. 
81-78     Linger  v.  Balfour  (Tex.  Civ.), 

149  S.  W.  795. 


81-81     McCormick  i;.  Jester,  53   Tex. 
Civ.   306,   115   S.  W.   278. 
Testimony    of    non-resident    searchers 
hearsay.    S.  v.  Eosenthal,  123  Wis.  442, 
102  N.  W.  49. 

81-82  See  Lane  v.  Bailey,  29  Mont. 
548,  75  P.  191. 

82-84  The  residence  of  the  parents 
of  a  person  who  voted  is  immaterial. 
Ham  V.  S.,  156  Ala.  645,  47  S.  126. 
83-95  Burden  is  on  party  alleging 
that  voter  was  not  qualified  because 
of  his  father's  citizenship.  Savage  v. 
Umphries  (Tex.  Civ.),  118  S.  W.  893. 
83-97  Bigham  v.  Clubb,  42  Tex.  Civ. 
312,  95  S.  W.  675. 

83-3  Sullivan  v.  Orange  Co.  Comrs., 
59  Fla.  630,  52  S.  517;  Marrero  v.  Mid- 
dleton, 131  La.  432^  59  S.  863;  Savage 
V.  Umphries  (Tex.  Civ.),  118  S.  W.  893 
(proof  of  non-payment  need  not  extend 
to  both  state  and  county).  See  Letch- 
worth  V.  Flinn,  108  Ark.  301,  157  S.  W. 
402;  Echerd  v.  Viele,  164  N.  C.  122, 
80  S.  E.  408. 
83-4     Lennon  v.  Board,  29  E.  I.  329, 

71  A.  305,  29  L.  E.  A.  456,  72  A.  398. 
But  see  Barron  r.  \\Tiite,  29  E.  I.  482, 

72  A.  644. 

83-5  MeCormick  v.  Jester,  53  Tex. 
Civ.  306,  115  S.  W.  278. 
83-6  See  Savage  -r.  Umphries  (Tex. 
Civ.),  118  S.  W.  893;  McCormick  v. 
Jester,  53  Tex.  Civ.  306,  115  S.  W.  278. 
(burden  on  person  claiming  exemption). 
Presumptions  as  to  payment.  Shep- 
herd V.  Sartain  (Okla.),  64  S.  57. 
S4-8  Tinkle  v.  Wallace,  167  Ind.  382, 
79   N.  E.  355. 

84-9  S.  V.  Bunnell,  131  Wis.  198,  110 
N.  W.  177. 

84-11  Tinkle  v.  Wallace,  167  Ind. 
3S2,  79  N.  E.  355. 

84-12     Butler    v.    Eoberson,    158    Ky. 
101,  164  S.  W.  340. 
84-13     See  P.   v.  Fabian,   192   N.   Y. 
443,  85  N.  E.  672. 

85-19  Disqualification  of  a  class  of 
voters — how  shown.  Coggeshall  V.  Des 
Moines,  138  la.  730,  117  N.  W.  309. 
85-20  Southworth  v.  Board,  238  111. 
190,  87  K  E.  403,  notice  of  special  elec- 
tion. 

85-23  Elvick  v.  Groves,  17  N.  D.  561, 
118  N.  W.  228,  if  there  was  an  un- 
authorized change  of  polling  place  evi- 
dence that  no  injury  followed  is  inad- 
missible. 

86-29  Vigil  v.  Garcia,  36  Colo.  430, 
87  P.  543. 
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87-32  Vigil  r.  Garcia,  36  Colo.  430, 
87  P.  543. 

Use  of  intoxicants  by  election  officers. 
See  infra,  104-16. 

88-3T  Vigil  v.  Garcia,  36  Colo.  430, 
87  P.  543;  Sullivan  v.  Orange  Coiintj^ 
Comrs.,  59  Fla.  630,  52  S.  517;  Boyle 
V.  MeCown,  97  S.  C.  15,  81  S.  E.  310. 
88-38  Sullivan  v.  Orange  Co.  Comrs., 
59  Fla.  630,  52  S.  517. 
89-40  County  r.  Bueklev,  85  Miss. 
713,  38  S.  104;^Bovle  v.  McCown,  97  S. 
C.  15,  81  S.  E.  310. 

90-46  Peebles  f.  Co.,  143  Dl.  App. 
370. 

90-48  Gantt  v.  Brown,  238  Mo.  560, 
142  S.  W.  422. 

92-59  See  Vigil  r.  Garcia,  36  Colo. 
430,  87  P.  543. 

95-73  May  be  used  to  refresh  mem- 
orv.  Wilson  v.  Lewis  (Ala.  App.),  65 
S."919. 

98-90     Taylor  v.  Sparks  (Ky.),  118  S. 
W    970;   Hendersonville  v.  Jordan,  150 
N.  C    35,  63  S.  E.  167. 
98-91     McCormick  v.  Jester,  53   Tex. 
Civ.   306,   115   S.   W.   278. 
101-95     Williamson  r.  Musick,  60  W. 
Va.   59,   53   S.   E.   706. 
101-96     Hogins    v.    Bullock,    92    Ark. 
67,  121  S.  W.  1064;  Brumbv  v.  Mariet- 
ta, 132  Ga.   408,   64   S.   E.  321    (irregu- 
larities in  registration). 
101-97    Coleman    v.   Board,    131    Ga. 
(543,    63    S.    E.    41;    S.   v.    Election   Bd., 
29  Okla.  31,  116  P.  168;  Senter  r.  Board, 
04  W.  Va.  499,  63  S.  E.  284;   William- 
son V.  Musick,  60  W.  Va.  59,  63  S.  E. 
706.;  Pratley  v.  S.,  17  Wyo.  371,  99  P. 
1116. 

103-1  Taylor  v.  Sparks  (Kv.),  118 
S.  W.  970;  Bauer  v.  Board,  157  Mich. 
395,  122  N.  W.  121;  Tounts  r.  Comrs., 
151  N.  C.  582,  66  S.  E.  575;  Ardmore 
V.  S.,  24  Okla.  862,  104  P,  913;  Grove  r. 
Haskell,  24  Okla.  707,  104  P.  56; 
Koesch  V.  TTenrv,  .54  Or.  230,  103  P. 
439:  S.  V.  Salt^Lake,  35  Utah  25,  99 
P.  255. 

103-3  Hendersonville  v.  Jordan,  150 
N.  C.  35,  63  S.  E.  167;  In  re  Krick- 
baum's  Election,  221  Pa.  521,  70  A. 
852;  Savage  v.  Umphries  (Tex.  Civ.), 
118  S.  W.  893. 

103-5  S.  V.  Barnes,  22  Okla.  101,  97 
P.  997. 

103-6    S.  T.  Salt  Lake,  Zo  Utah   25, 
99  P.  255. 
103-10     Savage    v.    Umphries     (Tex. 


Civ.),  118  S.  W.  893,  if  result  not  af- 
fected. 

104-11  Whitcomb  r.  Chase,  83  Xeb. 
300,  119  N.  W.  673. 
104-14  Wightman  v.  Tecumseh,  157 
Mich.  326,  122  X.  W.  122  (form  of  bal- 
lot);  Grove  r.  Haskell,  24  Okla.  862, 
104  P.  913  (informal  ballots). 
104-16  The  weight  otherwise  accord- 
ed the  result  of  election  officers'  labors 
is  lessened  by  their  illegal  use  of 
liquor.  McEuen  v.  Cary,  29  Ky.  L.  E. 
931,  96  S.  W.  850. 

104-17  Receiving  votes  of  non-resi- 
dents is  not  ground  for  setting  aside 
an  election  unless  they  affected  the  re- 
sult. Skelton  v.  Ulen,  217  Mo.  383,  117 
S.  W.  32. 

Failure  to  prohibit  electioneering  and 
the  approach  of  unauthorized  persons 
near  pollins:  place  is  not  fatal.  Brum- 
by V.  Mari'etta,  132  Ga.  408,  64  S.  E. 
321. 

104-18  S.  r.  Ross,  161  Mo.  App.  671, 
143  S.  W.  510;  S.  r.  Einke,  140  Mo. 
App.  645,  121  S.  W.  159;  Guernsey  r. 
McHalev,  52  Or.  555,  98  P.  158;  Ex 
parte  Gulledge,  57  Tex.  Cr.  156,  122 
S.  W.  21;  Eggborn  v.  Board,  109  Va. 
94,   63   S.  E.  424. 

105-22  See  Vigil  v.  Garcia,  36  Colo. 
430.   87   P.   .543. 

105-24  Savage  v.  Umphries  (Tex. 
Civ.),  118  S.  W.  893. 
107-35  R-ampendahl  r.  Crump,  24 
Okla.  873,  105  P.  201.  See  Vigil  v. 
GvTrcia,  36  Colo.  430,  87  P.  543. 
108-39  A  two-thirds  vote. — Bauch  r. 
Citv,  165  Mo.  App.  486,  148  S.  W. 
1003. 

108-41  Burden  is  on  party  claiming 
rights  under  bonds  voted  at  a  special 
election  to  show  that  a  ma.iority  of 
taxpavers  voted  therefor.  Smith  v. 
Polir-e  Jury,  125  La.  724,  51  S.  701. 
Bribery  is  not  shown  by  proof  of  sum 
expended  bv  campaign  committees. 
Skain  r.  Milward,  138  Ky.  200,  127  S. 
W.   773. 

110-48  S.  r.  Rosenthal,  123  Wis.  442, 
102  X.  W.  49;  S.  V.  Conness,  106  Wis. 
425,  82  N.  W.  288,  appr.  S.  r.  Olin, 
23  Wis.  309. 

110-50  Declarations  as  to  residence 
inadmissible.  Ham  v.  S.,  156  Ala.  645, 
47  S.  1^:6. 

110-53     Hill  r.  Howell,  70  Wash.  603, 
127  P.  211.     See  Pease  v.  S.  (Tex.  Civ.), 
155  S.  W.  657. 
110-54     Hill  v.  Howell,  70  Wash.  603, 
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127  P.  211;  S.  V.  Eosenthal,  123  Wis. 
442,   102  N.  W.  49. 

111-59     Sullivan    v.    Orange    Co.,    59 

Fla.  630,  52  S.  517;  Taylor  v.  Cundiff 
(Ky.),  118  S.  W.  379;  Lucas  v.  Avis, 
28  Ky.  L.  E.  184,  89  S.  W.  1;  Seward 
V.  Co.,  201  Mass.  453,  87  N.  E.  749; 
S.  V.  Eoss,  161  Mo.  App.  671,  143  S.  W. 
510;  Carwile  v.  Jones,  38  Mont.  590, 
101  P.  153;  Eodwell  v.  Eowland,  137 
N.  C.  617,  50  S.  E.  319;  Altgelt  v.  Cal- 
laghan  (Tex.  Civ.),  144  S.  W.  1166; 
Pratley  v.  S.,  17  Wyo.  371,  99  P.  1116. 
See  Mundfordville  M.  Co.  v.  Dist.,  155 
Ky    382,  159  S.  W.  954. 

111-60    Assent  of  non-voting  electors 

presumed.— Treat  r.  De  Jean,  22  S.  D. 
505,  118  N.  W.  709.  But  see  S.  v. 
Stakke,  22  S.  D.  228,  117  N.  W.  129. 
111-61  Primary  election  presumed  to 
have  been  regularly  called  and  held 
when  question  is  but  collaterally  in- 
volved. Lepinsky  v.  S.,  7  Ga.  App.  285, 
66  S.  E.  965. 

112-63  P.  V.  Davidson,  2  Cal.  App. 
100,  83  P.  161;  Donovan  v.  Davis,  85 
Conn.  394,  82  A.  1025;  Galloway  v. 
Bradburn,  26  Ky.  L.  E.  977,  82  S.  W. 
1013;  Lucas  1-.  Avis,  28  Ky.  L.  E.  184, 
89  S.  W.  1;  Lannon  v.  Eing,  107  Minn. 
453,  120  N.  W.  1082;  In  re  McCon- 
aughv,  106  Minn.  392,  119  N.  W.  408; 
Harris  V.  Palmer,  25  Okla.  770,  108  P. 
385. 

Contestee  cannot  claim  benefit  of  pre- 
sumption if  his  evidence  has  over- 
thrown it  as  to  certain  counties  for  a 
cause  which  may  have  been  equally  as 
effective  in  other  counties.  In  re  Mc- 
Conaughy,  106  Minn.  392,  119  N.  W. 
408. 

113-66  It  cannot  be  presumed  on  de- 
murrer that  electors  were  not  influ- 
enced hy  an  improper  promise  by  a 
candidate  because  it  was  legally  im- 
possible that  the  promise  should  be 
fulfilled.  Bush  v.  Head,  154  Cal.  277, 
97   P.  -512. 

113-67  Shepherd  v.  Sartain  (Ala.), 
64  S.  57;  Skain  v.  Milward,  138  Ky. 
200,  127  S.  W|.  773;  Combs  v.  Combs, 
30  Ky.  L.  E.  161,  97  S.  W.  1127;  Scholl 
V.  Bell,  31  Ky.  L.  E.  335,  102  S.  W. 
248;  O'Neal  v.  Barth,  31  Ky.  L.  E. 
363,  102  S.  W.  263;  In  re  McConaughy, 
106  Minn.  392,  119  N.  W.  408;  Eodwell 
V.  Eowland,  137  N.  C.  617,  50  S.  E. 
319  (that  no  notice  of  election  mven) ; 
Humphreys  v.  Humphreys,  162  Mo. 
App.   408,   142   S.   W.   757j   Briggs  v. 


Ghrist,  28  S.  D.  562,  134  N.  W.  321; 
Ealls  V.  Parish  (Tex.  Civ.),  151  S.  W. 
1089.  Comp.  Wiley  v.  McDowell,  55 
Colo.  236,  133  P.  757. 
In  contesting  nomination,  burden  rests 
on  contestant. — In  re  Brown's  Nomina- 
tion Papers,  237  Pa.  570,  85  A.  872. 
113-68  Welsh  f.  Shumway,  232  111. 
54,  83  N.  E.  549. 

113-69  Welsh  v.  Shumway,  232  111. 
54,  83   N.  E.  549. 

113-71     See  Scholl  v.  Bell,  31  Ky.  L. 

E.  335,  102  S.  W.  248;  O'Neal  v.  Earth, 
31  Ky.  L.  E.  363,  102  S.  W.  263. 
Burden  on  contestant. — Skain    v.    Mil- 
ward,  138  Ky.  200,  127  S.  W.  773. 
114-75     See    Eufaula   v.     Gibson,     22 
Okla.  507,  98  P.  565. 
114-77     Identity  of  ballot  intention- 
ally exposed  by  elector  must  be  shown 
by  party   seeking   its   exclusion.      Har- 
ris V.  Palmer,  25  Okla.  770,  108  P.  385. 
114-78     The  presumption  being  based 
on    the   provisions    as    to    stealing    and 
custody  of  the  ballots  does  not  apply 
when  voting  machines   are  used,   there 
being  no  similar  provisions  as  to  their 
custody  and  care.    Trumbull  v.  Board, 
140  Mich.  529,  103  N.  W.  993. 
115-79     Averyt  v.   Williams,    8   Ariz. 
355,  76  P.  463;  Huston  v.  Anderson,  145 
Cal.  320,  78  P.  626. 

115-80  Huston  v.  Anderson,  supra. 
116-82  Carwile  v.  Jones,  38  Mont. 
590,  101  ■  P.  153,  that  mutilation  oc- 
curred after  ballot  left  voter's  hands. 
116-84  Bates  v.  Crumbaugh,  114  Ky. 
447,  71  S.  W.  75. 

116-85  Shepherd  v.  Sartain  (Ala.), 
64  S.  57;  S.  v.  Fitzsimmons  (Del.),  82 
A.  598;  Eawl  V.  McCown  (S.  C),  81 
S.  E.  958. 

116-86  Letehworth  v.  Flinn,  108  Ark. 
301,  157  S.  W.  402. 

No  presumption  that  student  in  college 
town  is  entitled  to  vote  therein.  Welsh 
V.  Shumway,  232  111.  54,  83  N.  E.  549. 
116-87  Eawl  v.  McCown  (S.  C),  81 
S.  E.  958. 

120-7  Bates  v.  Crumbaugh,  114  Ky. 
447,  71  S.  W.  75,  same  rule  applicable 
as  in  contests  over  property  rights. 
Defects  in  voting  machine. — It  may  be 
shown  that  a  voting  machine  worked 
defectively  and  that  it  recorded  a  re- 
sult inconsistent  with  the  testimony  of 
voters.  But  tests  on  it  made  in  the 
presence  of  the  jury  were  not  compe 
tent  to  show  the  average  loss  made  by 
one   candidate   over   that   of  his   com- 
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petitor.  P.  V.  "Wintermute,  194  N.  Y. 
99,  86  X  E.  818,  rev.  lOG  X.  Y.  S.  1076. 
120-8  Gantt  v.  Brown,  238  Mo.  560, 
142  S.  W.  422,  over.  S.  v.  Spencer,  164 
Mo.  23,  63  S.  W.  1112,  and  Montgomery 
V.  Dormer,  181  Mo.  5,  79  S.  W.  913. 
121-9  Dobbs  r.  Hardin,  137  Ga.  191, 
73  S.  E.  582;  White  V.  Slama,  89  Neb. 
65,  130  N.  W.  978. 

121-11  Tinkle  V.  Wallace,  167  Ind. 
3S2,  79  N.  E.  355. 

121-13  Illegal  voters  are  not  pro- 
tected by  the  rule  of  secrecy  and  may 
be  forced  to  testify  how  they  voted. 
P.  r.  Turpin,  49  Colo.  234,  112  P.  539. 
123-25  P.  v.  Wintermute,  194  X.  Y. 
99,  86  N.  E.  818,  not  inadmissible  be- 
cause violating  secrecy  of  ballot. 
Record  of  voting  machine  may  be  used 
to  contradict  testimony  of  voters.  P. 
V.  Wintermute,  194  N.  Y.  99,  86  X.  E. 
818. 

124-28  Where  certificates  are  issued 
to  two  for  same  office  rule  does  not  ap- 
ply. P.  V.  Davidson,  2  Cal.  App.  100, 
83  P.  161. 

124-30  Certificate  conclusive  upon 
collateral  attack.  Davis  v.  Hert,  46  Ind. 
App.  242,  90  X.  E.  634. 
124-31  Ham  v.  S.,  156  Ala.  645,  47 
S.  126  (as  against  a  contestant);  P.  v. 
Wintermute,  194  N.  Y.  99,  86  N.  E. 
818;  S.  V.  Midgett,  151  N.  C.  1,  65 
S.  E.  441. 

125-34  Board  r.  Klein,  79  Kan.  209, 
99   P.   222. 

125-35  Conclusive  against  collateral 
attack.  Kingsbury  v.  Xye,  9  Cal.  App. 
574,  99  P.  985. 

125-36  P.  V.  Wintermute,  194  X.  Y. 
99,  86  X.  E.  818,  record  of  voting  ma- 
chine. 

126-37  McEuen  v.  Cary,  29  Kv.  L.  R. 
931,  96  b.  W.  850. 

126-39  Humphreys  v.  Humphreys, 
162  Mo  App.  408,  142  S.  W.  757. 
126-40  Contra,  Browning  r.  Lovett, 
29  Kv.  L.  E.  692,  94  S.  W.  661. 
126-41  Buckley  v.  McDonald,  33 
Mont.  483,  84  P.  1114.  See  Hov  v.  S., 
16S  Ind.  506,  81  N.  E.  509;  Breeden 
f.  Martens,  21  S.  D.  357,  112  N.  W. 
960. 

127-45  Shepherd  v.  Sartain  (Ala.), 
64  S.  57;  W'pller  v.  Muenninghoff,  155 
Ky.  77,  159  S.  W.  632;  Ledbctter  V. 
Kimsey,  38  Okla.  671,  134  P.  868.  See 
Tazwell  v.  Davis,  64  Or.  325,  130  P. 
400. 

128-46     Weller   v.  Muenninghoff,   155 


Ky.  77,  159  S.  W.  632;  S.  v.  Rosenthal, 
123  Wis.  442,  102  X.  W.  49. 
128-48  S.  V.  McElhinney,  199  Mo. 
67,  97  S.  W.  159;  Buckley  v.  McDonald, 
33  Mont.  483,  84  P.  1114  (alienage  of 
contestee) ;  P.  v.  Wintermute,  106  N. 
Y.  S.  1076. 

129-49  Taylor  v.  Weir,  155  Ky.  72, 
159  S.  W.  646;  Montgomery  v.  Chelf, 
26  Ky.  L.  R.  638,  82  S.  W.  388;  Brown- 
ing V.  Lovett,  29  Ky.  L.  R.  692,  94 
S.  W.  661;  Combs  v.  Combs,  30  Ky. 
L.  R.  161,  97  S.  W.  1127;  Stephens  V. 
X'acey  (Mont.),  141  P.  649;  Jones  v. 
Flvnt,  159  X.  C.  87,  74  S.  E.  817; 
Allen  V.  Wildman,  38  Okla.  652,  134 
P.  1102;  Ledbetter  v.  Kimsev,  38  Okla. 
671,  134  P.  868;  Tazwell  r.  Davis,  64 
Or.  325,  130  P.  400;  McCormick  v. 
Jester,  53  Tex.  Civ.  306,  115  S.  W.  278; 
S.  v.  Rosenthal,  123  Wis.  442,  102  X.  W. 
49. 

More  than  suspicion  necessary.  Hill  v. 
Mottley,  142  Ky.  385,  1^,4  S.  W.  469. 
Promises  as  constituting  bribery. — Bur- 
den on  relator  to  show  influence  on 
voter.  S.  V.  Bunnell,  131  Wis.  198,  110 
X.  W.  177.  See  Hoy  V.  S.,  168  Ind. 
506,  81  X.  E.  509. 

129-50  McCormick  v.  Jester,  53  Tex. 
Civ.  306,  115  S.  W.  278;  S.  v.  Rosen- 
thal, 123  Wis.  442,  102  X".  W.  49;  Peo- 
ple V.  Town,  16  Cal.  App.  169,  116  P. 
702.  See  Snvder  v.  Blake,  35  Okla. 
294,  129  P.  34. 

129-52  Voters  qualified.  —  Warrener 
V.  Lambrecht  (Tex.  Civ.  App.),  146  S. 
W.   633. 

130-53  The  failure  of  a  committee 
of  a  political  party  to  be  sworn  before 
calling  an  election  is  not  sufticient  evi- 
dence of  irregularity.  ^lontgomerv  l". 
Clielf,  26  Ky.  L.  R."638,  82  S.  W.  388. 
130-54  Burden  to  show  iinjiroper  re- 
ioction.  Starkweather  r.  Dawson,  14 
Cal.  App.  666,  112  P.  736. 
130-55  Stewnrt  v.  Wurts,  143  Ky. 
39,  135  S.  W.  434. 

130-58  Bystanders  may  testify 
whether  ballots  were  correctly  counted. 
C.  i\  Edgerton,  200  Mass.  31S,  86  N.  E. 
768. 

Result  of  recount  may  be  shown  by 
any  one  who  made  it  or  followed  it, 
though  made  in  the  absence  of  and 
without  notice  to  accused.  C.  r.  Edger- 
ton, 200  Mass.  31 S,  S6  X.  E  76S. 
In  prosecution  for  fraudulent  registra- 
tion under  fictitious  name  it  may  bo 
shown  accused  had  registered  under  his 
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real  name  in  another  precinct.  Gen- 
eral registration  of  voters  at  a  stated 
time  may  be  proved  by  testimony  of 
officer  of  election.  S.  v.  Clancy,  228 
Mo.  474,  128  S.  W.  754. 
131-59  S.  V.  Matlaek,  5  Penne.  (Del.) 
401,  64  A.  259  (copy  of  oath  admin- 
istered) ;  C.  V.  Edgerton,  200  Mass.  318, 
86  N.  E.  768  (tally  sheets);  S.  v.  Car- 
roll, 83  N.  J.  L.  79~2,  85  A.  1134. 
Begistry  list  prima  facie  evidence  of 
right  to  vote.  P.  v.  Aeritelli,  57  Misc. 
574,  no  N.  Y.  S.  430. 
Ballots  cast  at  primary  election  can 
not  be  produced.  S.  v.  Taylor,  220  Mo. 
618,  119  S.  W.  373,  statute. 
131-61  The  secretary  of  the  election 
board  may  testify  that  a  general  regis- 
tration of  voters  was  held  at  a  given 
time,  and  oral  testimony  is  competent 
to  show  location  of  place  of  registra- 
tion. S.  V.  Thavanot,  225  Mo.  545,  125 
S.  W.  473. 

Copy  of  election  laws  sent  to  the 
board  of  which  defendant  was  a  mem- 
ber held  not  admissible.  C.  r.  Scott, 
38  Pa.  Super.  303. 

131-63     S.  V.  Savre,  129  la.  122,  105 
N.  W.  387,  illegal  voting. 
Legal  advice  or  precautions  taken  by 
accused,    who    induced    a    voter    to    re- 
move   into    a   precinct    with    intent    to 
illegallv    vote    therein,     is    immaterial. 
S.  r.  Eeed,  52  Or.  377,  97  P.  627. 
131-63     General  registration  of  voters 
on  certain  da.ys  may  be  shown  by  the 
supervising   officer.     S.  v.   Tiernan,   223 
Mo.  142,  122  S.  W.  728;  S.  v.  Exmicions, 
223  Mo.  61,  122  S.  W.  730. 
132-66     S.  V.  McGrath,  228  Mo.  413, 
128    S.    W.    966',     uncertain     testimony 
will  not  overcome  it. 
133-70    Existence    of   person   imper- 
sonated in  prosecution  for  impersonat- 
ing  another   is   presumed    if    his    name 
appears    in    registration     book.      S.    v. 
Fielder,  210  Mo.  188,  109  S.  W.  580. 
Defendant  must  establish  the  legal  or 
reasonable  cause  excusing  him  for  non- 
performance of  duty.     C.   v.  Scott,   38 
Pa.   Super.   303. 

133-71  Unnecessary  to  prove  com- 
pliance with  preliminary  statutory  re- 
quirements. P.  V.  Walker,  179  111.  App. 
455. 

133-73  People  v.  Osborn,  170  Mich. 
143,  135  N.  W.  921;  S.  v.  Walsh,  203 
Mo.  605,  102  S.  W.  513  (prosecution 
for  illegal  registration — fraudulent  in- 
tent must  be  shown) ;  S.  v.  Carroll,  82 
N.  J.  L.  227,  82  A.  304. 


132-73  But  see  S.  x>.  Matlaek,  3 
Penne.  (Del.)  401,  64  A.  259,  in  prose- 
cution against  election  oftlcers  witness 
may  testify  that  he  voted,  as  against 
an  objection  that  the  registration  book 
was  the  best  evidence. 
133-75  S.  V.  Whalen,  234  Mo.  539, 
137  S.  W.  881.  See  S.  v.  Armstrong, 
203  Mo.  554,  102  S.  W.  503. 
133-77  Liability  for  failure  to  de- 
liver returns  shown.  C.  v.  Kloss,  38 
Pa.  Super.  307. 

Audit  of  candidate's  account. — In  pro- 
ceeding to  audit  expense  account  of 
candidate  evidence  that  a  person  to 
whom  he  intrusted  money  used  it  il- 
legally must  be  accompanied  with  of- 
fer to  show  defendant's  knowledge  and 
consent.  Bechtel  's  Election  Expenses, 
39  Pa.  Super.  292. 


EMBEZZLEMENT. 

See  the  title  "Embezzlement"  in  7 
Standard  Peoc. 

135-1  '  Compton  v.  S.,  102  Ark.  213, 
143  S.  W.  897;  P.  V.  Eowland,  12  Gal. 
App.  6,  106  P.  428,  dist.  P.  v.  Walker, 
142  Cal.  90,  75  P.  658  (holding  evidence 
of  accused's  general  indebtedness,  not 
admissible.  In  former  case  evidence 
received  to  show  accused  bank  cashier 
engaged  in  stock  gambling  and  had 
but  little  property  in  his  own  name) ; 
S.  V.  Jones,  25  Ida.  587,  138  P.  1116; 
S.  V.  Sage,  22  Ida.  489,  126  P.  403;  S. 
V.  Barber,  90  S.  C.  565,  73  S.  E.  771; 
Mortimore  V.  S.,  60  Tex.  Cr.  69,  130 
S.  Wi.  1004. 

See  S.  V.  Jones,  25  Ida.  587,  138  P.  1116; 
Stone  V.  Case,  34  Okla.  5,  124  P.  960, 
43  L.  E.  A.  (N.  S.)  1168,  1190n. 
An  auditor's  report  gathered  from  di- 
verse and  numerous  books  and  based 
partly  on  hearsay  is,  however,  inad- 
missible. Dickey  v.  S.  (Tex.  Cr.),  144 
S.  W.  271. 

135-2  Leach  v.  S.,  46  Tex.  Cr.  507, 
81  S.  W.  733;  Bowden  v.  S.,  46  Tex. 
Cr.  69,  79  S.  W.  539.  See  S.  v.  Coster, 
170  Mo.  App.  539,  156  S.  W.  773,  157 
S.  W.  85;  S.  V.  Buchanan,  43  Wash.  400, 
86  P.  650. 

135-3  Garner  v.  S.,  51  Tex.  Or.  578, 
105  S.  W.  187. 

135-4     Sharp  v.   S.,   7   Ga.  App.   749, 
67  S.  E.  1124,  admission  and  corrobora- 
tive circumstances. 
136-5     Brock  v.  U.  S.,  149  Fed.  173, 
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r9  C.  C.  A,  121;  S.  v.  Ross,  55  Or.  430, 
104  P.  596. 

Embezzlement  by  check. — See  Poteet 
f  S.  (Tex.  Cr.),  153  S.  W.  863. 
136-6  Higbee  v.  S.,  74  Neb.  331,  104 
N.  W.  748.  See  S.  v.  Weber,  31  Nev. 
385,  103  P.  411;  S.  v.  Bickford  (N.  D.), 
147  N    W.  407. 

136-7  Contra,  King  v.  Swinton,  1 
Hciw.  92,  mere  deficiency  in  accounts 
■without  proof  of  conversion  or  deceit 
is  not  sufficient. 

Proof  accused  a  broker,  not  deter- 
minative of  guilt  as  a  broker.  C.  v. 
King,  202  Mass.  379,  88  N.  E.  454. 
136-8  Bowden  v.  S.,  46  Tex.  Cr.  69, 
79  S.  W.  539;  McCrary  v.  S,  51  Tex. 
Cr.  496,  103  S.  W.  926;  Wilkinson  v. 
S.,  49  Tex.  Cr.  304,  91  S.  W.  589. 
137-9  See  S.  v.  Ross,  55  Or.  450,  104 
P.  596. 

137-10  S.  V.  Shour,  196  Mo.  202,  95 
S.  W.  405;  S.  V.  Wise,  186  Mo.  42,  84 
S.  W.  954;  S.  v.  Mover,  58  W.  Va. 
146,  52'  S.  E.  30.  See  Ferrell  v.  S. 
(Tex.  Cr.),  152  S.  W.  901. 
138-11  See  S.  v.  Hall,  45  Mont.  498, 
125  P.  639;  S.  v.  Castleton  (Mo.),  164 
S.  W.  492;  S.  V.  Morris,  58  Or.  397, 
114  P.  476. 

138-12  Sherrick  v.  S.,  167  Ind.  345, 
79  N.  E.  193;  S.  v.  Meeker,  \2  N.  J. 
L.  210,  61  A.  381;  Secor  r.  S.,  118  Wis. 
621,  95  N.  W.  942  (shortage  in  ac- 
counts). 

138-13  Hanna  v.  Minnesota  Mut. 
Life  Ins.  Co.,  241  Mo.  383,  145  S.  W. 
412;  S.  V.  Meekor,  72  N.  J.  L.  210,  61 
A.  381;  Manovitch  v.  S.,  50  Tex.  Cr. 
2G0,  96  .S.  W.  1;  Robinson  v.  C,  104 
V'a.  888,  52  S.  E.  690;  S.  v.  Moyer,  58 
W.  Va.  146,  52  S.  E.  30. 
Conversion  of  all  sums  alleged  need 
not  be  proved,  llagood  v.  S.,  5  Ga. 
App.  80,  62  S.  E.  641. 
Under  statute  permitting  general  al- 
legation of  embezzlement,  proof  of 
more  than  one  act,  permissible.  P.  v. 
Mossor,  148  Mich.  168,  111  N.  W.  854. 
138-14  S.  V.  Laughlin,  180  Mo.  342, 
79  S.  W.  401;  g.  r.  Shour,  196  ^\o.  202, 
95  S.  W.  405;  S.  r.  Blacklev,  138  N.  C 
620,  50  S.  E.  310;  Nat.  Bk.  v.  Pitts- 
burgh, 223  Pa.  328,  72  A.  794;  C.  v. 
Smith,  4  Pa.  Super.  1 ;  S.  r.  Millard,  30 
S.  D.  169,  138  N.  W.  366;  Trbv  v.  S. 
(Tex.  Cr.),  155  S.  W.  543;  Busby  v.  S., 
51  Tex.  Cr.  2S9,  103  S.  W.  638;  Mano- 
vitch V.  S.,  50  Tex.  Cr.  260,  96  S.  W. 
1;  Burk  r.  S.,  50  Tex.  Cr.  185.  95  S.  W. 
1064.     See  S.  v.  Lanning,  134  La.  209, 


63  S.  878;  S.  v.  Buchanan,  43  Wash. 
400,   SG   P.    650. 

No  embezzlement  unless  money  came 
into  possession  of  defendant.  S.  V.  Rus- 
sell, 98  Miss.  64,  53  S.  954. 
After  receipt  of  funds  by  public  officer 
shown  buiden  is  on  him  to  show  pay- 
ment. Busby  v.  S.,  supra.  A  collec- 
tor cannot  be  convicted  without  proof 
of  payment  of  or  on  accounts  delivered 
to  him;  failure  to  explain  non-delivery 
of  them  or  non-payment  of  money,  not 
sufficient  evidence  of  guilt.  U.  S.  v. 
IMuyot,  2  Phil.  Isl.  177. 
By  executor. — C,  v.  Levi,  44  Pa.  Super. 
253. 

139-15  P.  r.  Carlson,  8  Cal.  App. 
730,  97  P.  827;  S.  v.  Ross,  55  Or.  450, 
104  P.  596  (entry  on  books  of  bank  of 
which  defendant  officer);  S.  v.  Grills, 
S5  R.  L  70,  85  A.  281;  Secor  v.  S.,  118 
Wis.  621,  95  N.  W.  942. 
139-16  Check  on  which  money  was 
received,  admissible  as  essential  link 
in  chain  of  evidence.  S.  v.  Ingram,  124 
La.  106,  49  S.  995. 

Receipts  for  money  paid  by  others,  ad- 
missible, it  having  been  shown  defend- 
ant failed  to  make  pavments  made  by 
them.  S.  v.  Nilson,  56  Wash.  289,  105 
P.  S29. 

Bills  placed  in  defendant's  hands  for 
collection,  admissible.  Hagood  v.  S., 
5  Oa.  App.  80,  62  S.  E.  641. 
Official  certificates,  evidence  by  stat- 
ute. S.  V.  Dudenhefer,  122  La.  288, 
47  S.  614. 

139-17  Teston  v.  S.,  50  Fla.  137,  39 
S    '"S7 

140-22  P.  V.  Fisher,  16  Cal.  App.  271, 
116  P.  688;  S.  v.  Moreaux,  254  Mo.  398, 
162  S.  W.  158;  P.  v.  Daniron,  160  App. 
Div.  424,  145  N.  Y.  S.  239;  P.  v.  Fitz- 
gerald, 130  App.  Div.  124,  114  N.  Y. 
S.  476;  S.  V.  Blackley,  138  N.  C.  620, 
50  S.  E.  310  (demand  not  necessary 
under  statute) ;  S.  v.  Ross,  55  Or.  450, 

104  P.  596;  S.  V.  Leonard,  56  Wash.  83, 

105  P.  163;  S.  V.  :Mover,  58  W.  Va. 
146,  52  S.  E.  30;  Prinslow  r.  S.,  140 
Wis.  131,  121  N.  W.  637;  :^^lbrath  v. 
S.,  138  Wis.  354,  120  N.  W.  252. 
140-23  S.  i\  Enslev,  177  Ind.  483,  97 
N.  E.  113;  S.  V.  Weber.  31  Nev.  385, 
103  P.  411;  S.  V.  Deutsch,  77  N.  J.  L, 
292,  72  A.  5:  S.  v.  Mover,  58  W.  Va. 
146,  52  S.  E.  30. 

141-25     Tv.  V.  Wriaht.  16  Haw.  123. 
See  P.  V.  Rowland.  12  Cal.  App.  6,  106 
P.  429. 
142-26     Ty.  v.  Wright,  16  Uaw.  123; 
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Milbrath  v.  S.,  138  Wis.  354,  120  N.  W. 
252  (relations  of  defendant  with  cor- 
poration formed  after  receipt  of  money). 
See  S.  V.  Nilson,  56  Wash.  289,  105  P. 
829. 

143-27  Bode  v.  S.,  80  Neb.  7-1,  113 
N.  W.  996.  See  S.  v.  Shour,  196  Mo. 
202,  95  S.  W.  405. 

Entries  made  on  ■books  of  bank  under 
directions  of  accused,  admissible.  P. 
r.  Rowland,  12  Cal.  App.  6,  106  P. 
428. 

142-28  U.  S.  V.  Breese,  173  Fed. 
402;  S.  V.  Lyons  (Del.),  80  A.  976;  King 
V.  Swinton,  1  Haw.  92;  White  v.  Co., 
144  Ta.  92,  121  N.  W.  1104;  Taylor  v. 
C,  119  Ky.  731,  75  S.  W.  244;  Money- 
weight  S.  Co.  f.  McCormick,  109  Md. 
170,  72  A.  537;  S.  v.  Barnes,  108  Minn. 
227,  122  N.  W.  4;  Farmers'  Bl^.  V. 
Co.,  133  Mo.  App.  705,  113  S.  W.  1147; 
S.  V.  Deutsch,  77  N.  J.  L.  292,  72  A. 
5;  S.  t-.  Dunn,  138  N.  C.  672,  50  S.  E. 
772;  S.  V.  Summers,  141  N.  C.  841,  53 
S.  E.  856;  S.  V.  McDonald,  133  N.  C. 
680,  45  S.  E.  582;  Busby  v.  S.,  51  Tex. 
Cr.  289,  103  S.  W.  638;  Robinson  v. 
C,  104  Va.  888,  52  S.  E.  690;  S.  v. 
Moyer,  58  W.  Va.  146,  52  S.  E.  30.  See 
Miller  V.  U.  S.,  41  App.  Cas.  (D.  C.) 
52;  S.  V.  Pingel,  128  la.  515,  105  N.  W. 
58. 

143-29  Eatman  v.  S.,  48  Fla.  21,  37 
S.  576;  King  v.  Swinton,  1  Haw.  92; 
Dunavant  v.  C,  144  Ky.  210,  137  S. 
W.  1051;  Maddox  v.  S.  (Tex.  Cr.),  156 
5.  Wi.  206;  Taylor  v.  S.,  50  Tex.  Cr. 
377,  97  S.  W.  473;  S.  v.  Coyle  (Utah), 

126  P.  305;  S.  v.  Jakubowski,  77  Wash. 
78,  137  P.  448.  See  S.  v.  Strasser,  83 
N".  J.  L.  691,  85  A.  227. 

Criminal  intent  not  involved.  S.  v. 
Ross,  55  Or.  450,  104  P.  596,  statute. 
Under  federal  statutes  a  postmaster 
who  negligently  fails  to  account  for 
stamps  is  guilty.  Griffin  V.  Zuber,  52 
Tex.  Civ.  288,  113  S.  W.  961. 
Evidence  showing  bona  fides. — Tavlor 
V.  S.,  50  Tex.  Cr.  377,  97  S.  W.  473; 
S.  V.  Moyer,  58  W.  Va.  146,  52  S.  E. 
30. 
143-30     P.  V.  Blair,  19  Cal.  App.  688, 

127  P.  657;  Le  Master  v.  P.,  54  Colo. 
416,  131  P.  269;  Trueheart  v.  S.,  13 
Ga.  App.  661,  79  S.  E.  755;  McCrory 
V.  S.,  11  Ga.  App.  787,  76  S.  E.  163; 
Sharp  V.  S.,  7  Ga.  App.  749,  67  S.  E. 
1124;  Ty.  v.  Wright,  16  Haw.  123;  S. 
1-.  Jones',  25  Ida.  587,  138  P.  1116;  S. 
V.  Sage.  22  Ida.  489,  126  P.  403;  Mc- 
Craeken   v.  P.,   209   111.   215,   70   N.   E. 


749;  Zuckerman  v.  P.,  213  HI.  114,  72 
N.  E.  741;  S.  v.  Schmucher  (la.),  143 
N.  W.  1110;  Taylor  f.  C,  119  Ky.  731, 
75  S.  W.  244;  Hanna  v.  Ins.  Co.,  241 
Mo.  383,  145  S.  W.  412;  P.  v.  Mont- 
gomery, 152  App.  Div.  1,  136  N.  Y.  S, 
610;  Leach  v.  S.,  46  Tex.  Cr.  507,  81 
S.  W.  733;  S.  v.  Moyer,  58  W.  Va.  146, 
52  S.  E.  30.  See  P.  v.  Messer,  148 
Mich.  168,  111  N.  W.  854;  S.  v.  Shour, 
196  Mo.  202,  95  S.  W.  405. 
Burden  of  proving  fraudulent  intent 
upon  the  state.  S.  v.  Boggs  (la.),  147 
N.  W.  934. 

Presenting  false  check  for  purpose  of 
concealing  a  deficit,  sufficient.  U.  S 
V.  Osborn,  4  Phil.  Isl.  352;  U.  S.  v. 
Coates,  4  Phil.  Isl.  581. 
Use  of  money,  though  inability  to  re 
place  it  existed,  not  proof  of  intent 
U.  S.  r.  Coates,  4  Phil.  Isl.  581. 
Replacing  money,  after  denying  lia 
bility,  does  not  prove  intent.  U.  S 
T.  Gutierrez,  4  Phil.  Isl.  493. 
Insolvent  condition. — Agar  v.  S.,  176 
Tnd.  234,  94  N.  E.  819. 
144-31  U.  S.  V.  Breese,  173  Fed. 
402;  Russell  V.  S.  (Ark.),  166  S.  W. 
540;  S.  V.  Lyons  (Del.),  80  A.  976;  Pat- 
terson V.  V.  S.,  39  App.  Gas.  (D.  ,C.) 
84;  Orr  V.  S.,  6  Ga.  App.  628,  65  S.  E. 
582;  Morse  r.  C,  33  Ky.  L.  R.  894,  111 
S.  W.  714;  S.  V.  Laughlin,  ISO  Mo.  342, 
79  S.  W.  401;  S.  v.  Lentz,  184  Mo.  223, 
83  S.  WI.  070;  S.  v.  Merkel,  189  Mo. 
315,  87  S.  W.  1186;  S.  r.  Ross,  55  Or. 
450,  104  P.  596;  S.  v.  Geyer,  80  N.  J. 
L.  45,  77  A.  805;  S.  v.  Moyer,  58  W. 
Va.  146,  52  S.  E.  30. 
"A  deliborate  diversion  of  the  moneys 
bein.;  shown,  it  required  but  slight  evi- 
dence in  the  facts  and  circumstances 
to  satisfy  the  jurors  as  to  the  exist- 
ence of  the  felonious,  or  criminal,  in- 
tent." P.  V.  Meadows,  199  N.  Y.  1, 
92  N.  E.  128. 

Criminal  character  of  such  other  sim- 
ilar acts  must  appear  before  evidence 
of  them  is  admissible.  S.  v.  Disbrow, 
130  la.  19,  106  N.  W.  263.  See  Gassen- 
heimer  v.  U.  S.,  26  App.  Cas.  (D.  0.) 
432;  C.  V.  House,  6  Pa.  Super.  92. 
145-33  Walsh  v.  U.  S.,  174  Fed.  615, 
98  C.  C.  A.  461;  Ross  v.  S.,  92  Ark. 
481,  123  S.  W.  756;  Storms  v.  S.,  81 
Ark.  25,  98  S.  W.  678;  Gassenheimer 
r.  IT.  S.,  26  App.  Cas.  (B.  C.)  432;  S. 
r.  Hight,  150  N.  C.  817,  63  S.^  E.  1043 
(other  property  of  complaining  wit- 
ness); Lawshe  v.  S.,  57  Tex.  Cr.  32, 
121  S.  W.  865;  Leach  v.  S.,  46  Tex.  Cr. 


742 


EMINENT  DOMAIN 


Vol.  § 


rOT,  81  S.  W.  733.  Contra  under  cir- 
cumstances (Morse  v.  C,  33  Kv.  L.  E. 
S9i,  111  S.  Wi.  714),  unless  other  of- 
fenses alleged.  S.  v.  Laechelt,  18  N.  D. 
S8,  118  N.  W.  240. 

It   is    error   to    admit    evidence   of   the 
conversion    of    other   funds   as   a   jired- 
icate   to  justify  the   conviction   of   the 
particular    act    charged.      Dickey   v.    S. 
(Tex.   Cr.),   H4  S.   W.  271. 
General  shortage  in  bank  cashier's  ac- 
counts n)av  be  shown.     P.  v.  Rowland, 
12  Cal.App.  6,  106  P.  428. 
Other  embezzlements,  irrelevant.     S.  v. 
Deutseh,  77  N.  J.  L.  292,  72  A.  5. 
Dissimilar  offenses  mav  be  shown.     S. 
V.    Nilson,    56    Wash.    289,    105    P.    829. 
Contra,  Bailey  v.  C,  130  Ky.  301,  113 
S.  W.  140. 
145-34     Simpson  v.  P.,  47  Colo.  612, 

108  P.  169;  S.  v.  Dougherty  (Del.)  86 
A.  736;  Tipton  v.  S.,  53  Fla.  69,  43 
S.  684;  S.  V.  Laughlin,  180  Mo.  342, 
79  S.  W.  401.  See  DeLeon  v.  Ty.,  9 
Ariz.  161,  80  P.  348;  Pope  v.  S.  (Tex. 
Cr.),  158  S.  W.  527. 

Brokers  are  agents. — P.  v.  Meadows, 
199  N.  Y.  1,  92  N.  E.  128. 
Not  necessary  money  embezzled  should 
have  been  voluntarily  placed  in  hands 
of  accused.  Eoland  v.  C,  134  Ky.  170, 
119  S.  W.  760. 

146-35  S.  i:  Lyons  (Del.),  80  A.  976; 
Baslcv  L\  S.,  10  Ga.  App.  470,  73  S.  E. 
624;  S.  V.  Fellows,  98  Minn.  179,  107 
N.  W.  542,  108  N.  W.  825;  S.  v.  Dunn, 
138  N.  C.  672,  50  S.  E.  772;  Buddeke 
V.  S.,  31  O.  C.  C.  529,  aff.,  94  N.  E. 
1115.     See  P.   V.  West,  146  Mich.  537, 

109  N,  W.  1041. 

147-36  S.  V.  Hall,  45  Mont.  498,  125 
P.   639. 

147-37     S.  V.  Hall,  45  Mont.  498,  125 

P.    (i39. 

147-38     Hartnett    v.   S.,   56   Tex.    Cr. 

2S1,  119  S.  W.  855. 

147-40     See    S.    v.   Dunn,    138    N.   C. 

672,  50  S.  E.  772. 

148-42     Barr  v.  S.  (Ala.  App.),  65  S. 

197. 

No  defense  that  attorney  had  not  been 

admitted   to   bar. — Price   v.    S.     (Okla. 

Cr.),  137   P.   736. 

Some   latitude   proper   in   admission   of 

testimony  as  to  intent.     Frink  v.  S.,  50 

Fla.  62,  47  S.  514. 

Burden  on  accused  to  overcome  effect 

of  oHicinl  certificate  made  evidence  bv 

statute.     S.  V.  Dudenhefer,  122  La.  2S3, 

47  S.  614. 


148-43     P.  c.  Damron,  160  App.  Div. 

424,  145  X.  Y.  S.  239. 

148-45     Morse    v.    C,   33    Ky.    L.    R. 

894,  111  S.  W.  714;  S.  v.  Fellows,  98 
^linn.  179,  107  N.  W.  542,  108  N.  W. 
825;  Com.  v.  Kleckner,  45  Pa.  Super. 
179. 

149-46  See  Morse  v.  C,  33  Kv.  L. 
R.  894,  111  S.  W.  714;  S.  v.  Jones,  114 
Mo.  App.  343,  89  S.  W.  360  (admissible 
to  remove  prei'udicial  inference). 
149-48  Russell  v.  S.  (Ark.),  166  S. 
W.  540;  S.  V.  Lentz,  184  Mo.  223,  83 
S.  W.  970;  S.  V.  Summers,  141  N.  C. 
841,  53  S.  E.  856.  See  Morrow  v.  C  , 
157  Kv.  486,  163  S.  W.  452;  S.  v.  Mer- 
kel,  189  Mo.  315,  87  S.  W.  1186. 
Offer  to  make  settlement  before  indicted 
inadmissible  evidence.  S.  v.  Alford,  135 
La.  — ,  65  S.  548. 

149-49  Wall  v.  S.,  2  Ala.  App.  157, 
56  S.  57;  S.  v.  Lentz,  184  Mo.  223,  83 
S.  W.  970;  S.  r.  Summers,  141  N.  C. 
841,  53  S.  E.  856;  S.  v.  Bickford  (N. 
D.),  147  N.  W.  407;  S.  v.  Baxter 
(Ohio),  104  N.  E.  331;  Busby  f.  S.,  51 
Tex.  Cr.  289,  103  S.  W.  63S;  Robinson 
r.  C,  104  Va.  888,  52  S.  E.  690.  See 
S.  i:  Pingel,  128  la.  515,  105  N.  W. 
58;  S.  v.  Merkel,  supra. 
150-50  Non-action  by  public  officer, 
not  a  defense.  U.  S.  r.  Breese,  173 
Fed.  402. 

Fraudulent  or  unauthorized  acts  of 
bank  directors,  not  a  defense  to  man- 
aging officers.  U.  S.  v.  Breese,  173  Fed. 
402. 
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156-1  Imperial  Irr.  Co.  V.  Javne 
(Tex.),  138  S.  W.  575,  rev.  127  S.  W. 
1137. 

156-2  Washington  Water  Power  Co. 
r.  Waters,  186  Fed.  572. 
158-8  Henderson  v.  Lexington,  33 
Kv.  L.  R.  703,  111  S.  W.  31 S;  Brown 
r.'Water  Dist.,  108  Me.  227,  79  A.  907; 
Boston  r.  Talbot,  206  ^lass.  82,  91 
X.  E.  1014;  Loomis  v.  Hartz,  165  Mich. 
662,  131  X.  W.  85:  ]\niler  v.  Pulaski, 
109  Va.  137,  63  S.  E.  880. 
159-9  Richland  S.  Tp.  v.  Overmyer, 
164  Ind.  382,  73  X.  E.  811;  Xeitzel  v. 
Ry.  Co.,  65  Wash.  100,  117  P.  864. 
159-10  Kaw  Valley  Drainage  Dist. 
V.  Water  Co.,  186  Fed.'  315,  108  C.  C.  A. 
393;  Kaw  Vallev  Drainage  Dist.  V. 
Trust  Co..  1«56  Fed.  324.  108  C.  C.  A. 
402;    Maefarland   v.  Elverson,  32   App. 
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Cas.   (D.  C.)   81;  Grafton  v,  E.  Co.,  16 
N.   D.    313,   113   N.   W.   598;    Miller  v. 
Pulaski,  supra.     See  Boston  v.  Talbot, 
206  Mass.  82,  91  N.  E.  1014. 
160-11     Sexauer  v.  Co.,  173  Ind.  342, 
90  N.  E.  474  (presumption  in  favor  of 
legislative  action  not  conclusive) ;  Bos- 
ton V.  Talbot,  206  Mass.  82,  91   N.   E. 
1014;  Grafton  v.  R.  Co.,  16  N.  D.  313, 
113    N.    W.   598;    Seattle  v.   Byers,    54 
Wash.  518,  103  P.  791. 
160-12     Washington  Water  Power  Co, 
V.   Waters,   186  Ped.   572. 
161-13     Miller  v.   Pulaski,    109    Va. 
137,  63  S.  E.  880. 

161-14  Kaschke  v.  Camfield,  46  Colo. 
60,  102  P.  1061;  City  of  Gary  v.  Much 
(Ind.  App.),  95  N.  E.  609,  deny,  rehear. 
94  N.  E,  583;  S.  v.  Superior  Court,  64 
Wash.  189,  116  P.  855. 
162-16  Kaschke  v.  Camfield,  46  Colo. 
60,  102  P.  1061;  Fay  v.  Macfarland,  32 
App.  Cas.  (D.  C.)  295;  Kinney  v.  Co., 
173  Ind.  252,  90  N.  E.  129;  Kansas  Citv, 
etc.  R.  Co.  V.  Davis,  197  Mo.  669,  95 
S.  W.  881;  Cook  v.  Borough  of  Manas- 
quan,  80  N.  J.  L.  206,  76  A.  310;  Illinois 
Cent.  R.  Co.  v.  Quarry  Co.  (S.  D.),  144 
N.  W.  724.  See  Boalsburg  W.  Co.  v. 
Water  Co.,  240  Pa.  198,  87  A.  609. 
163-18  Burden  on  defendant.  Ca- 
retta  R.  Co.  v.  Co.,  62  W.  Va.  185,  57 
S.   E.   401. 

166-26     Slider  v.    Co.,    42   Ind.   App. 
304,   85  N.  E.  372;   Cumberland  T.  Co. 
V.  R.  Co,  117  La.  199,  41  S.  492. 
Articles  conclusive  of  corporation's  ex- 
istence.    In  re  Milwaukee,  etc.  R.  Co., 
124  Wis.  490,  102  N.  W.  401. 
Subscription  for  all  capital  stock  must 
be  shown.     S.  v.  R.  Co.,  54  Wash.  530, 
103   P.   809,   statute. 
166-28     Articles  of  incorporation,  not 
conclusive  of  right  to  exercise  eminent 
domain;     evidence    aliunde     competent 
to    show   actual    object   of    corporation. 
Walker  v.  Co.,  160  Fed.  856,  87   C.  C. 
A.  66. 

168-32  Appropriation  of  funds  by 
public,  not  involved  before  award 
made.  Macfarland  v.  Elverson,  32  App. 
Cas.  CD.  C.)  81. 

168-35  See  Walker  v.  Co.,  160  Fed. 
856,  87  C.  C.  A.  66. 
That  condemnation  is  sought  for  a  pri- 
vate purpose  may  be  shown.  City  of 
Kirkwood  v.  Cronin  (Mo.),  168  S.  W. 
674. 

Use  of  proposed  highway  by  large  num- 
ber of  people  need  not  be  shown;   im- ' 


material  that  benefits  of  it  may  not 
be  equal.  Heath  v.  Sheetz,  164  Ind. 
665,  74  N.  E.  505.  See  S.  v.  Court, 
42  Wash.  675,  85  P.  669. 
169-36  Walker  v.  Co.,  160  Fed.  856, 
87  C.  C.  A.  66  (in  case  of  doubt 
legislative  determination  not  dis- 
turbed) ;  Smith  v.  Dist.,  229  111.  155,  82 
N.  E,  278. 

169-37  Madera  R.  Co.  v.  Co.,  3  Cal. 
App.  668,  87  P.  27;  Heath  v.  Sheetz, 
164  Ind.  665,  74  N.  E.  505;  MclVIillan 
V.  Noyes,  75  N.  H.  258,  72  A.  759.  See 
Caretta  R.  Co.  v.  Co.,  62  W.  Va.  185, 
57  S.  E.  401.  But  see  Deemer  v.  R. 
Co.,  212  Pa.  491,  61  A.  1014,  holding 
bu'rden  to  be  on  plaintiff  in  proceeding 
to  restrain  railroad  from  taking  pri- 
vate property  for  private  use,  to  show 
proposed  use  private. 
Presumed  exercise  of  power  by  munici- 
pality is  for  public  use;  otherwise  aa 
to  private  corporation.  Henderson  v. 
Lexington,  33  Ky.  L.  R.  703,  111  S.  W. 
318;  Louisville  N.  &  R.  Co.  v.  Louis- 
ville, 131  Ky.  108,  114  S.  W.  743.  See 
169-38. 

169-38  In  re  21st  St.  (Mo.),  96  S. 
W.  201  (evidence  admissible  to  show 
use  not  to  be  public). 
Recital  in  ordinance  use  is  public,  not 
conclusive.  Oral  or  documentary  evi- 
dence, admissible  to  show  purpose. 
Kansas  City  v.  Hyde,  196  Mo.  498,  96 
S.  W.  201. 

Action  by  municipal  authorities  in  seek- 
ing land  for  street  purposes,  sufficient. 
Seattle  v.  Byers,  54  W^sh.  518,  103  P. 
791. 

Previous  adjudication  of  public  char- 
acter of  use,  conclusive.  Sultan,  etc. 
Co.  V.  Co.,  31  Wash.  558,  72  P.  114. 
170-39  Chicago  v.  Lehman,  262  111. 
468,  104  N.  E.  829.  See  Laguna  Dist. 
V.  Co.,  5  Cal.  App.  166,  89  P.  993  (de- 
termination by  trustees  as  to  necessity 
for  drainage,  conclusive  by  statute) ; 
City  of  Gary  v.  Much  (Ind.  App.),  95 
N.  E.  609,  de7iy.  rehear.  94  N.  E.  583; 
Illinois  Cent.  R.  Co.  v.  Quarry  Co.  (S. 
D.),  144  N.  W.  724. 
170-42  Rome  v.  Co.,  113  App.  Div. 
547,  100  N,  Y.  S.  357;  S.  v.  Superior 
Ct.,  64  Wash.  189,  116  P.  8.55;  S.  r. 
Co.,  42  Wash.  632,  85  P.  344. 
171-44  Laguna  Dist.  f.  Co.,  5  Cal. 
App.  166,  89  P.  993;  Texas  &  P.  R.  Co. 
V.  Co.,  125  La.  371,  51  S.  294;  Grafton 
V.    R.    Co.,    16    N.   P.   313,    113    N.   W. 
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598.  See  Grand  Eapids  v.  Coit,  149 
Mich.  6G8,  113  X.  W.  362. 
That  land  to  be  condemned  joined  two 
public  parks  mav  be  shown.  Spokane 
V.  Men-lam  (Wash.),  141  P.  35S. 
172-45  Tracy  v.  R.  Co.,  80  Ky.  259; 
Yazoo,  etc.  Co.  r.  Sugar  Co.,  13.5  La. 
— ,  6-5  S.  63S;  Louisiana,  etc.  Co.  v.  Co., 
11.5  La.  328,  39  S.  1;  Pere  M.  E.  Co. 
V.  Co.,  154  Mich.  290,  117  N.  W.  733 
(allegation  of  condemnor  being  tra- 
versed, notwithstanding  statute  pro- 
viiles  owner  may  show  cause  against 
petition);  E.  Co."  v.  Co.,  132  X.  C.  644, 
44  S.  E.  35.>;  WJsronsin  B.  V.  University, 
52  Wis.  '^?,7,  S  X.  W.  491. 
Where  prior  adjudication  is  relied  upon 
to  defeat  the  condemnation  defendant 
must  show  there  are  no  new  facts  or 
circumstances  which  warrant  the  tak- 
ing. Laguna  Dist.  f.  Co.,  5  Cal.  Aj^p. 
166,  S9  P.  993. 

Engineer  in  charge  of  railroad  surveys 
mav  testifv  to  neeessitv.  S.  v.  Court, 
56  Wash.  249,  105  P.  639. 
172-46  Morgan's,  etc.  S.  S.  Co.  v. 
Planting  Co.,  130  La.  78,  57  S.  635;  S. 
V.  Superior  Court,  59  Wash.  621,  110 
P.  429;  S.  t'.  Superior  Court,  59  Wash. 
598,  110  P.  428;  X^orth  Coast  R.  Co. 
V.  R.  Co.,  48  Wash.  529,  94  P.  112;  S. 
V.  Court,  54  Wash.  365,  103  P.  469; 
44  Wash.  476,  87  P.  521.  See  S.  v. 
Court,  47  Wash.  166,  91  P.  637. 
173-47  Absence  of  right  to  cross 
streets,  immaterial  to  right  to  condemn 
land  accessible  onlv  by  their  use.  S. 
V.  Court,  55  Wash. '64,  104  P.  148. 
Evidence  condemnor  had  proposed  to 
exchange  land  in  question  for  other 
land  does  not  bear  upon  necessity  for 
it  to  obtain  former.  S.  v.  Court, 
supra. 

173-48  U.  S.  V.  Burlev,  172  Feci.  615; 
Scranton  G.  &  W.  Co.  r.  R.  Co.,  225 
Pa.  1.52,  73  A.  1097;  Chicago,  etc.  R. 
Co.  V.  Mason,  23  S.  D.  564,  122  N.  W. 
601;  Tn  re  Mercer  St.,  55  Wash.  116, 
104  P.  133. 

Conclusive  in  favor  of  city,  in  absence 
of  fraud.  Tacoma  v.  Titlow,  53  Wash. 
217,  101    P.   827. 

174-49  S.  V.  Superior  Court,  64 
Wash.  189,  116  P.  855. 
174-50  Contra,  Richland  Tp.  v.  Over- 
myer.  164  Tnd.  3S2,  73  N,  E.  811. 
Condemnor's  good  faith  in  selecting 
ronte  for  its  road  may  be  tested  by 
evidence  that  there  was,  ov.er  property 
in  nupstinn,  a  location  equally  as  prac- 
ticable,  feasible   and   advantageous   as 


that  chosen,  and  by  proof  of  specially 
injurious  consequence  which  adherence 
to  that  location  would  inflict  upon  land 
owner.  On  these  questions  expert  tes- 
timony is  admissible.  Piedmont  C. 
Mills  V.  Co.,  131  Ga.  129,  62  S.  E. 
52.  Condemnor  may  show  it  offered  to 
buy  land  over  which  it  desired  to  lo- 
cate its  route.  Piedmont  C.  Mills  i. 
Co.,  supra. 

Contracts  between  individuals  and  con- 
demnor binding  former  to  pay  part  or 
all  expense  of  condemnation,  not  al- 
wavs  conclusive  against  pulDlic  use. 
Hairston  v.  R.  Co.,  208  U.  S.  .598;  St. 
L.,  etc.  R.  Co.  V.  Pettv,  57  Ark.  359, 
21  S.  W.  884,  20  L.  R.  A.  438;  Chicago 
D.  &  C.  Co.  V.  Garrity,  115  111.  155,  3 
N.  E.  448.  Their  terms  may,  how- 
ever, give  them  that  effect.  Pere  M. 
R.  Co.  V.  Co.,  154  Mich.  290,  117  N.  W. 
733. 

174-51  See  S.  v.  Court,  55  Wash.  64, 
104  P.  148. 

Damaging  effect  of  proposed  improve- 
ment upon  any  portion  of  public  rele- 
vant. Board  v.  Brown,  159  Mich.  148, 
123   X.  W.  562. 

Interests  of  strangers  to  proceedings, 
irrelevant.  McDonald  v.  Judge,  159 
Mich.  367,  123  X.  W.  1112. 
175-55  See  Chicago,  etc.  R.  Co.  v. 
Mason,  23  S.  D.  564,  122  X.'  W.  601. 
175-56  New  Haven  W.  Co.  v.  Russell, 
86  Conn.  361,  85  A.  636. 
175-57  Richland  S.  Tp.  v.  Overmver, 
164  Ind.  382,  73  X.  E.  811;  Board  v. 
Jackson,  113  La.  124,  36  S.  912  (de- 
fendant may  show  plaintiffs  seek  to 
exi)ropriate  too  large  an  area  of  land 
and  may  prove  every  prejudicial  error 
about  to  be  committed.  This  must  be 
sustained  by  a  very  decided  preponder- 
ance of  evidence). 

176-58  Action  of  condemnor,  prima 
facie  evidence  quantity  of  land  speci- 
fied is  needed.  Wilson  v.  R.  Co.,  222 
Pa.  541,  72  A.  235. 

177-59  Stafford,  etc.  R.  Co.  v.  Co., 
80  Conn.  37,  66  A.  775;  Smith  r.  Dist., 
229  Til.  155,  82  X^  E.  278;  Slider  f. 
Co.,  42  Tnd.  App.  304,  85  N.  E.  372. 
178-63  Carolina,  etc.  R.  Co.  v.  Co., 
132  X.  C.  644,  44  S.  E.  358. 
180-67  Southern  111.,  etc.  Co.  v. 
Stone,  194  Mo.  175,  92  S.  W.  475; 
Waverly  r.  Co.,  127  App.  Div.  440,  111 
X.  Y.  S.  541  (refusal  of  owner  to  ne- 
trotiato'). 

180-68  Tvnschke  v.  Camfield,  46  Colo. 
60,  102  P.  1061. 
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Inability  of  condemnor  to  pay  award, 
immaterial    to   owner   if   he   refuses   to 
accept    orders    issued.     Bishop   v.   New 
Haven,  82  Conn.  51,  72  A.  646. 
181-76     Number  of  witnesses  may  be 
limited.     West  Skokie  T).  Dist.  v.  Daw- 
son, 243  111.  175,  90  N.  E.  377. 
182-78     New  Bern  v.  Wadsworth,  151 
N.   C.   309,   66   S.   E.   144,   title   not  in 
issue  unless  pleaded. 
183-79     Lindner   v.   E.    Co.,   116    La. 
262,    40    S.    697;    Abernathy    v.   E.    Co., 

150  N.  C.  97,  63  S.  E.  180. 
Presumption  of  payment  of  damages 
when  action  therefor  is  not  begun  until 
twenty  years  after  taking.  Carter  V/. 
Co.,  208  Pa.  565,  57  A.  988. 
184-80  Chicago,  etc.  E.  Co.  v  Glos, 
239  111.  24,  87  N.  E.  881. 

186-86  Meaning  of  "owner." — New 
York  Cent.  &  H.  E.  Co.  v.  Mathews, 
144  App.  Div.  732,  129  N.  Y.  S  828, 
af.  70  Misc.  567,  128  N.  Y.  S.  138. 
186-87  In  re  Bensel,  144  App.  Div. 
751,  129  N.  Y.  S.  682. 
186-88     New     Bern     v.     Wadsworth, 

151  N.  C.  309,  66  S.  E.  144;  Dilts  v. 
E.  Co.,  222  Pa.  516,  71  A.  1072;  Jeffery 
V.  E.  Co.,  138  Wis.  1,  119  N.  W.  879. 
187-90  Building  owned  by  lessee. 
Musanti  v.  S.,  131  N.  Y.  S.  20. 
187-91  Cornell-Andrews  Sriaelting  Co. 
V.  E.  Corporation,  209  Mass.  298,  95 
N.  E.  887. 

190-2  Indianapolis  &,  C.  T.  Co.  v. 
Wiles,  174  Ind.  236,  91  N.  E.  161;  In 
re  Walton  Ave.,  131  App.  Div.  696,  116 
N.  Y.  S.  471  (discontinuance  of 
streets). 

Burden  on  owner  of  fee  in  street,  dis- 
connected from  abutting  property,  to 
show  it  is  worth  more  than  nominal 
sum.  In  re  Decatur  St.,  133  App.  Div. 
321,  117  N.  Y.  S.  855. 
Consequence  of  uncertainty  in  testi- 
mony concerning  damages  cannot  be 
thrown  upon  moving  party.  Detroit  v. 
E.,  156  Mich.  106,  120  N.  W.  600. 
191-3  Eule  prevails  in  Colorado. 
Kasehke  v.  Camfield,  46  Colo.  60,  102 
P.  1061.  And  Texas.  Stephenville, 
etc.  E.  Co.  V.  Moore,  51  Tex.  Civ.  205, 
m   S.  W.  758. 

192-4  Postal  Tel.  Co.  v.  E.  Co.,  211 
Fed.  824  (C.  C.  A.).  But  see  Wichita 
Falls  &  W.  E.  Co.  V.  Wyrick  (Tex.  Civ.), 
158  S.  W.  570. 

In  Kentucky  condemnor    has    burden. 
Calor   O.   &   G.   Co.  v.   Franzell    (Ky.), 
122  S.  W.  188. 
193-7    Cornell-A.   S.   Co.  v.    E.    Co., 


202  Mass.  585,  89  N.  E.  118;  W.  A. 
Manda  v.  City,  82  N.  J.  L.  686,  82 
A.  869;  In  re  Simmons,  124  N.  Y.  S. 
738;  In  re  Block,  etc.,  66  Misc.  488, 
122  N.  Y.  S.  321;  In  re  Hamilton  Place, 
122  N.  Y.  S.  660  (when  title  vests); 
Wichita  Falls,  etc.  E.  Co.  v.  Wyrick 
(Tex.  Civ.),  147  S.  W.  730. 
194-8  Gate  City  Terminal  Co.  v. 
Thrower,  136  Ga.  456,  71  S.  E.  903; 
Louisiana  E.  Co.  v.  Sarpy,  125  La.  388, 
51  S.  433;  Tri-State  T.  &  T.  Co.  v. 
Cosgriff,  19  N.  D.  771,  124  N.  W.  75; 
Faulk  V.  E.  Co.,  28  S.  D.  1,  132  N.  W. 
233;  Gray's  Harbor,  etc.  E.  Co.  v.  Kaup- 
pinen,  53  Wash.  238,  101  P.  835.  See 
Southern  E.  Co.  v.  Michaels,  126  Tenn. 
702,  151  S.  W.  53. 
194-9     Kansas  City  S.  E.  Co.  v.  Boles, 

88  Ark.  533,  115  S.  W.  375. 
195-10     Portneuf  L  Co.  v.  Budge,  16 
Ida.  116,  100  P.  104&. 

Property  is  "taken"  when  owner  ex- 
cluded from  use  and  possession.  Bishop 
V.  New  Haven,  82  Conn.  51,  72  A.  646. 
195-11  See  McDougald  v.  E.  Co.,  9 
Cal.  App.  236,  98  P.  685. 
196-12  Stephenville,  etc.  E.  Co.  v. 
Moore,  56  Tex.  Civ.  553,  121  S.  W.  882, 
under  facts. 

196-13  Pool  V.  R.  Co.,  157  111.  App. 
24. 

196-14  Central,  etc.  E.  Co.  v.  Feld- 
man,  152  Cal.  303,  92  P.  849;  Calor, 
etc.  Gas  Co.  v.  Franzell,  128  Ky.  715, 
109  S.  W.  328;  W.  A.  Manda  v.  City, 
82  N.  J.  L.  686,  82  A.  869;  In  re  East 
Eiver  Gas  Co.,  119  App.  Div.  350,  104 
N.  Y.  S.  239;  In  re  Simmons,  68  Misc. 
65,  124  N.  Y.  S.  744;  Cleveland,  etc. 
R.  V.  Gorsuch,  8  O.  C.  C.  (N.  S.)  297; 
Gray's  Harbor  B.  Co.  v.  Lownsdale,  54 
Wash.  83,  102  P.  1041;  Port  Townsend, 
etc.   E.   Co.   V.   Barbare,   46   Wash.   275, 

89  P.  710;  Guyandot,  etc.  E.  Co.  v. 
Buskirk,  57  W.  Va.  417,  50  S.  E.  521. 
See  infra,  "Value,"  534-58,  proof  of 
value  of  toll  bridge. 

Price  paid  for  adjoining  tracts  imma- 
terial. Cleveland,  etc.  E.  Co.  v.  Smith, 
177  Ind.  524,  97  N.  E.  164. 
Peculiarity  of  situation  and  fitness  for 
purpose.  Gurdon,  etc.  E.  Co.  v.  Vaught, 
97  Ark.  234,  133  S.  W.  1019. 
Amount  paid  to  others  not  competent 
when  tracts  not  similarly  situated  and 
consequential  damage  not  the  same. 
Simons  v.  E.  Co.,  128  la.  139,  103  N. 
W.  129. 

196-15  St.  Louis,  etc.  E.  Co.  r.  Max- 
field,  94  Ark.  135,  126  S.  W.  83;  New 
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York,  etc.  E.  Co.  v.  New  Haven,  81 
Conn.  581,  71  A.  780  (under  existing 
conditions);  Central  of  Georgia  Power 
Co.  V.  Preston,  137  Ga.  347,  73  S.  E. 
505;  Atlanta  T.  C.  Co.  v.  Co.,  132  Ga. 
537,  64  S.  E.  563;  South  Park  Comrs. 
r.  Ayer,  237  111.  211,  86  N.  E.  704  (not 
competent  to  show  difficulty  of  making 
other  property  available  for  a  use  to 
which  that  in  question  adapted);  Hart- 
shorn v.  R.  Co.,  216  111.  392,  75  N.  E. 
122;  Louisville  &  N.  R.  Co.  v.  Club,  155 
Kv.  452,  159  S.  W.  983;  Weiss  v.  Comrs., 
152  Ky.  552,  153  S.  W.  967;  Yazoo,  etc. 
E.  Co.  v.  Teissier,  134  La.  958,  64  S. 
866;  Sargent  v.  Merrimac,  196  Mass. 
171,  81  N.  E.  970,  11  L.  R.  A.  (X.  S.) 
996;  Minneapolis,  etc.  T.  Co.  v.  Friend- 
shuh,  108  Minn.  492,  122  N.  Wl.  451; 
Conan  v.  Ely,  91  Minn.  127,  97  N.  W. 
737;  Board  v.  Lee,  85  Miss.  508,  37  S. 
747;  Philbrook  v.  Co.,  75  N.  H.  599, 
74  A.  873;  N.  Y.  Tel.  Co.  v.  Brick,  154 
App.  Div.  845,  139  N.  Y.  S.  748;  In  re 
Simmons,  130  App.  Div.  356,  114  N, 
Y.  S.  575;  Wadsworth  L.  Co.  v.  Tract. 
Co.,  162  N.  C.  314,  78  S.  E.  297;  Creigh- 
ton  V.  Comrs.,  143  N.  C.  171,  55  S.  E. 
511;  Harrisburg,  etc.  T.  Co.  V.  County, 
225  Pa.  467,  74  A.  340;  Cox  v.  E.  Co., 
215  Pa.  506,  64  A.  729;  Keim  r.  Citv, 
32  Pa.  Super.  613;  Crystal  Citv  &  U.  R. 
Co.  V.  Boothe  (Tex.  Civ.),  126  S.  W. 
700;  Tacoma  r.  Power  Co.,  57  Wash. 
420,  107  P.  199;  Chicago,  etc.  R.  Co. 
r.  Alexander,  47  Wash.  131,  91  P.  626. 
See  Ft.  Worth  v.  Charbonneau  (Tex. 
Civ.),  166  S.  W.  3S7. 
Destruction  of  platting  value.  Wichita, 
etc.  R.  Co.  V.  Holloman,  28  Okla.  419, 
114  P.  700. 

All  the  facts  as  to  the  condition  of  the 
property  and  its  surroundings,  its  im- 
provements and  capabilities  may  be 
shown  and  considered  in  estimating  its 
value.  In  re  Clinton  St.  Police  Sta- 
tion Site,  123  N.  Y.  S.  198. 
Value  of  land  for  platting  cannot  be 
shown,  where  value  for  inconsistent 
special  uses  proved.  Tacoma  r.  Weth- 
erby,  57  Wash.  295,  106  P.  903. 
Evidence  of  value  of  separate  tracts 
as  building  lota,  not  admissiblp,  if 
the.y  have  no  market  value  as  such, 
to  show  value  as  an  entirety.  In  re 
Simmons,  117  N.  Y.  S.  64. 
197-16  St.  Louis,  etc.  R.  Co.  v.  Co., 
204  Mo.  565,  103  S.  W.  519;  In  re 
Simmons,   supra. 

Where   buildings   concerned,    rule    not 
applicable.     Cleveland,  etc.  E.   r.  Gor- 


such,  8  O.  C.  C.  (N.  S.)  297,  value 
of  building  and  land  separate  from 
each  other  may  be  shown  and  aggre- 
gate should  Vjc  taken.  But  see  contra 
Matter  of  Simmons,  58  Misc.  581,  109 
N.  Y.  S.  1036;  In  re  Blackwell's  Isl. 
Bridge,  108  N.  Y.  S.  366,  118  N.  Y.  S. 
1095.  See  also  In  re  New  York,  56 
.Misc.  311,  106  N.  Y.  S.  1003. 
Profits  which  might  be  made  on  land 
by  a  possible  use  of  it  may  not  be 
shown.  Tacoma  v.  P.  Co.,  57  Wash.  420, 
107  P.  199. 

197-17     In   re  Board,   128   App.   Div. 
103,  112  N.  Y.  S.  619;  First  P.  Church 
V.  Pittsburg,  223  Pa.  165,  72  A.  347. 
197-18     Evidence  as  to  who  owns  the 
property,  immaterial.    Tacoma  V.  P.  Co., 

57  Wash.  420,  107  P.  199. 

197-19     U.   S.    v.   Co.,   122   Fed.   581, 

58  C.  C.  A.  279;  Central,  etc.  E.  Co. 
V.  Feldman,  152  Cal.  303,  92  P.  849; 
Cit.y  of  Los  Angeles  v.  Co.,  15  Cal. 
App.  676,  115  P.  654;  New  Haven 
County  V.  Parish,  82  Conn.  378,  73  A. 
789  (loss  of  legacy  because  of  con- 
demnation); Central  Ga.  P.  Co.  V. 
Stone,  139  Ga.  416,  77  S.  E.  565;  West 
Chicago  P.  Comrs.  v.  Boal,  232  111.  248, 
S3  N.  E.  824;  Halstead  v.  E.  Co.,  48 
Ind.  App.  96,  95  N.  E.  439;  Traev  v. 
Mt.  Pleasant  (la.),  146  N.  W.  78; 
In  re  Simmons,  130  App.  Div.  356,  114 
N.  Y.  S.  575;  Grav's  Harbor  B.  Co.  v. 
Lownsdale,  54  Wash.  S3,  102  P.  1041. 
See  Calor,  etc.  Gas  Co.  r.  Franzell,  12S 
Kv.  715,  109  S.  W.  328;  In  re  East 
Eiver  Gas  Co.,  119  App.  Div.  350,  104 
N.  Y.  S.  239. 

197-20  Flemister  r.  Power  Co.,  14® 
Ga.  511,  79  S.  E.  148.  See  Sargent  v 
Merrimac,  196  Mass.  171,  81  N.  E.  970, 
n  L.  R.  A.  (N.  S.)  996. 
In  Tracy  v.  City  of  Mt.  Pleasant  (Ta.), 
146  N.  W.  78,  the  court  said:  "That 
the  owner  may  show  that  his  projierty 
is  peculiarly  adapted  for  the  particular 
purpose  for  which  sought  to  be  taken 
is  established  by  the  overwhelming 
weight  of  authoritv.  Mississippi,  etc. 
Boom  Co.  r.  Patterson,  9S  V.  S.  403, 
25  L.  ed.  206;  Brown  r.  Forest  Water 
Co.,  213  Pa.  440,  62  A.  1078;  Currie 
r.  Railwav  Co.,  52  N.  J.  L.  3S1,  20  A. 
56,  19  Am.  St.  Rep.  452;  Little  Rock 
Junction  Co.  t".  Woodruff,  49  Ark.  381, 
5  S.  W.  792,  4  Am.  St.  Rep.  51;  In  re 
.\pplication  Thos.  Gilrov,  Commission- 
er, So  Hun  424,  32  N.  Y.  Supp.  891; 
In  re  Dalv,  Commissioner,  72  App.  Div. 
394,  76  N.  Y.  Supp.  28;  McKinney  v. 
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Nashville,  102  Tenn.  131,  52  S.  W.  781, 
73  Am.  St.  Eep.  859.  Moreover,  the 
weight  of  authority  is  to  this  effect: 
That  proof  properly  may  be  received  of 
the  value  of  the  property  for  the  spe- 
cific purpose  for  which  dedicated.  If  its 
value  for  any  other  jiurpose  may  be 
shown,  as  seems  generally  to  be  held, 
there  is  no  ground  for  excluding  it, 
when  the  purpose  is  that  designed  by 
the  party  seeking  to  condemn.  John- 
son V.  Railway,  111  111.  413;  Cohen  v. 
Railway,  34  Kan.  158,  8  Pac.  138,  55 
Am.  Rep.  242;  Webster  v.  Railway,  116 
Mo.  114,  22  S.  W.  474.  As  to  whether 
he  may  go  farther  and  prove  its  mar- 
ket value  for  such  purpose,  the  de- 
cisions are  in  conflict." 
199-24  Wadsworth  L.  Co.  v.  Tract. 
Co.,  162  N.  C.  314,  78  S.  E.  297.  Foot 
front  value  of  fee  and  lease  of  land, 
lease  having  eighty  years  to  run,  not 
matter  for  proof.  Ground  rent  may  be 
capitalized  on  a  pe.icntage  basis  to 
ascertain  value  of  property;  value  of 
reversion  may  be  ignored.  Chicago,  etc. 
E.  Co.  V.  Inst.,  239  111.  197,  87  N.  E. 
933. 

Use  made  of  highway  for  agricultural 
purposes  by  abutting  owner,  irrelevant. 
Tri-State  T.  &  T.  Co.  v.  Cosgriff,  19 
N.  D.  771,  124  N.  W.  75. 
200-28  New  York  Cent.,  etc.  R.  Co. 
V.  Untermver,  133  App.  Div.  146,  117 
N.  Y.  S.  443. 

201-30  Central  of  Ga.  Power  Co.  v. 
Preston,  137  Ga.  347,  73  S.  E.  505;  West 
Skokie  D.  Dist.  f.  Dawson,  243  111. 
175,  90  N.  E.  377;  Postal  Tel.  Co.  v. 
Patton,  153  Ky.  187,  154  S.  W.  1073; 
Yellowstone  P.  R.  Co.  v.  Co.,  34  Mont. 
545,  87  P.  963;  In  re  Opening  of  Tre- 
mont  Ave.,  71  Misc.  480,  130  N.  Y.  S. 
510;  Lehigh  Val.  R.  Co.  v.  S.,  66  Misc. 
432,  123  N.  Y.  S.  378;  Railroad  v.  Co., 
137  N.  C.  330,  49  S.  E.  350;  St.  Louis, 
etc.  R.  Co.  V.  Oliver,  17  Okla.  589,  87 
P.  423;  Galbraith  v.  Co.,  2  Pa.  Super. 
S59;  Watkins  V.  County  (Tex.  Civ.), 
72  S.  W.  872;  S.  V.  Court,  44  Wash.  108, 
87  P.  40;  Krier  V.  R.  Co.,  139  Wis.  207, 
120  N.  W.  847. 

Evidence  showing  no  damage. — City  of 
Taeoma  v.  Hansen,  59  Wash.  594,  110 
P.  426. 

202-31  Kansas  City  S.  R.  Co.  v. 
Boles,  88  Ark.  533,  115  S.  W.  375; 
Scott  V  R.  Co.,  222  Pa.  634,  72  A.  282. 
202-32  Prather  v.  Co.,  221  111.  190, 
77  N.  E.  430;  Glendenning  v.  Stahley, 
173  Ind.  674,  91  N.  E.  234;  Louisiana, 


etc.  Co.  V.  Co.,  115  La.  328,  39  S.  1} 
In  re  R.  Co.,  77  N.  J.  L.  239,  72  A.  39; 
City  of  Seattle  v.  Atwood,  59  Wash. 
112,  109  P.  326. 

Division  of  property  by  road  of  an- 
other company,  immaterial,  if  it  is 
used,  and  is  only  useable,  for  mining 
purposes.  Missouri,  etc.  R.  Co.  v. 
Schmuck,  79  Kan.  545,  100  P.  282. 
203-34  Patterson  d.  R.  Co.,  178  Fed 
649,  102  C.  C.  A.  95;  Birmingham  R. 
Co.  V.  Oden,  146  Ala.  495,  41  S.  129; 
New  York,  etc.  R.  Co.  f.  New  Haven, 
81  Conn.  581,  71  A.  780;  Chicago,  etc 
E.  Co.  V.  Kelly,  221  111.  498,  77  N.  E. 
916;   Hartshorn  v.  R.  Co.,  216  111.  392, 

75  N.  E.  122;'  Chiles  v.  Traction  Co., 
158  111.  App  508;  Richardson  v.  Center- 
ville,  137  la.  253,  114  N.  W.  1071;  Wat- 
kins  V.  R.  Co.,  137  la.  441,  113  N.  W. 
924;  Sallden  v.  Little  Falls,  102  Minn. 
358,  113  N.  W.  884;  New  York,  etc. 
R.  Co.  V.  Siebrecht,  130  N.  Y.  S.  1005; 
Musanti  v.  S.,  131  N.  Y.  S.  20;  Matter 
of  Simmons,  58  Misc.  581,  109  N.  Y 
S.  1036;  Abernathy  v.  R.  Co.,  150  N 
C.  97,  63  S.  E.  180;  St.  Louis,  etc.  R, 
Co.  V.  Oliver,  17  Okla.  589,  87  P.  423 
Baker  v.  R.  Co.,  236  Pa.  479,  84  A.  959; 
Galbraith  v.  Co.,  2  Pa.  Super.  359;  Hope 
V.  R.  Co.,  211  Pa.  401,  60  A.  996;  Cox 
V.  R.  Co.,  215  Pa.  506,  64  A.  729;  Moudy 
Mfg.  Co.  V.  R.  Co.,  215  Pa.  110,  64  A. 
373;  Boyer  &  L.  v.  R.  Co.,  97  Tex.  107, 

76  S.  W.  441;  Texas,  etc.  R.  Co.  i: 
Clifford  (Tex.  Civ.),  94  S.  W.  168; 
Pochila  V.  R.  Co.,  31  Tex.  Civ.  398,  72 
S.  W.  255. 

The  purposes  for  which  the  property 
was  reasonably  adapted  immediately 
before  and  just  after  such  acts  were 
done  may  and  should  be  considered  in 
determining,  by  the  rule  stated,  the 
quantum  of  damages.  Texarkana  & 
Ft.  S.  R.  Co.  V.  Sabine  Tram.  Co.  (Tex. 
Civ.),  129  S.  Wi.  199. 
204-37  In  re  Board,  128  App.  Div. 
103,  112  N.  Y.  S.  619  (purpose  for 
which  property  taken) ;  Weinschenk  v. 
R.  Co.,  233  Pa.  442,  82  A.  750;  Aber- 
nathy V.  R.  Co.,  supra;  Gray's  Harbor 
B.  Co.  V.  Lownsdale,  54  Wash.  83,  102 
P.  1041. 

Any  and  every  purpose  for  which  the 
waters  of  a  spring  could  be  used.  Rec- 
ord of  former  proceedings  to  condemn 
land,  the  parties  being  same,  admissi- 
ble where  proceedings  abandoned  be- 
fore confirmation.  Fay  v.  Dist.,  33 
App.  Cas.  (D.  C.)  366. 
204-38     Blunck  v.  R.  -Co.,  142  la.  146, 
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120  N.  W.  737;  St.  Louis,  etc.  R,  Co. 
V.  Pfau,  212  Mo.  398,  111  S.  W.  10. 
205-39  Value  per  yard  of  gravel  and 
sand  and  estimate  of  number  of  cubic 
yards  thereof  on  tract  of  land,  too 
speculative.  Chicago,  etc.  E.  Co.  v. 
Mason,  23  S.  D.  564,  122  N.  W.  601. 
Cost  of  raising  house  and  lot  to  con- 
form to  newly  established  grade  of 
street,  immaterial.  Edsall  v.  Borough, 
220  Pa.  591,  70  A.  429. 
206-40  Cent.  Ga.  E.  Co.  v.  Stone,  139 
Ga.  41(5,  77  S.  E.  565;  City  of  Geneseo 
V.  Schultz,  257  HI.  273,  100  N.  E.  926; 
Chicago,  etc.  E.  Co.  v.  Kelly,  221  111. 
498,  77  N.  E.  916;  Indianapolis  S.  E. 
Co.  r.  Shea,  45  Ind.  App.  608,  90  N.  E. 
329:  Detroit  v.  E.,  156  Mich.  106,  120 
N.  W.  600;  Brown  v.  R.  Co.,  76  X. 
J.  L.  795,  71  A.  271;  In  re  East  161st 
St.,  159  App.  Div.  662,  144  N.  Y.  S. 
717;  Galbraith  v.  Co.,  2  Pa.  Super. 
359. 

206-42  Wichita  Falls,  etc.  R.  Go.  v. 
Wyri.-k  (Tex.  Civ.),  147  S.  W.  730. 
207-4I5  City  of  Geneseo  r.  Schultz, 
257  Til.  273,  100  N.  E.  926;  Cutter  v. 
Boston,  200  Mass.  400,  86  X.  E.  789 
(percentage  of  depreciation) ;  Knap- 
heide  v.  Countv,  215  Mo.  516,  114  S.  W. 
960;  White  v.  E.  Co.,  222  Pa.  534,  71 
A.  1081;  Galbraith  v.  E.  Co.,  2  Pa. 
Super.  359;  Fridav  r.  E.  Co.,  204  Pa. 
405,  54  A.  339;  Leibv  i:  Co.,  205  Pa. 
634,  55  A.  782;  Hope  r.  E.  Co.,  211 
Pa.  40],  60  A.  996;  Mvers  v.  R.  Co.,  19 
Phila.  (Pa.)  468;  Taber  r.  R.  Co.,  28 
R.  I.  269,  67  A.  9;  Wrav  v.  E.  Co.,  113 
Tenn.  544,  82  S.  W.  471;  Wolf  V.  E. 
Co.,  140  Wis.  337,  122  N.  W.  743. 
And  Louisiana,  it  seems.  Boagni  r.  E. 
Co..  121  La.  840,  50  S.  748. 
209-44  Bragan  r.  Co.,  163  Ala.  93,  51 
S.  30.  Contra,  Enterprise  L.  Co.  v.  Por- 
ter. 16.5  Ala.  579,  51  S.  723.  See  Louis- 
ville &  N.  E.  Co.  V.  Louisville  (Ky.), 
122  S.  W.  849. 

210-4S  Wlashington,  etc.  R.  Co.  r. 
Newman,  41  App.  Cas.  (D.  C.)  439; 
Central  Ga.  P.  Co.  r.  Stone,  139  Ga. 
416,  77  S.  E.  565;  Knapheide  v.  Countv, 
215  y\n.  516,  114  S.  W.  960. 
211-47  Central  Ga.  E.  Co.  r.  Stone, 
139  Ga.  416,  77  S.  E.  565;  Kankakee  r. 
R.  Co.,  263  111.  589,  105  N.  E.  731; 
Haniory  r.  R.  Co.,  222  Pa.  631,  72  A. 
227.  See  Western  Newspaper  T'^nion  r. 
r>es  "Nroines  (la.),  140  X.  W.  367. 
Evidence  to  show  improper  basis. 
Where    it    appeared    opinions    of    land 


owner's  witnesses  were  based  mainly, 
if  not  exclusively,  on  two  sales  of 
local  property,  defendant  may  show 
such  sales  were  made  under  special  cir- 
cumstances and  prices  realized  greatly 
exceeded  market  value.  Henkel  r.  R. 
Co.,  213  Pa.  485,  62  A.  1085.  See  Hope 
V.  E.  Co.,  211  Pa.  401,  60  A.  996. 
Assessed  value  ma.y  be  asked  on  cross- 
examination.  Gavle  V.  Court,  155  Ala. 
204,  46  S.  261. 

Price  paid  for  land  and  at  which  it 
was  ofTored  may  be  inquireil  about. 
Enterprise  L.  Co.  v.  Porter,  155  Ala. 
426,  46  S.  773. 

212-49     Widman  In  v.  Co.  v.  City,  191 
Mo.   459,   90   S.   W.  763;   In  re  Seattle, 
57  Wash.  178,  106  P.  755. 
212-50     See   infra,   "Value." 
213-51     See  Louisville  &  X.  R.  Co.  r. 
Louisville    (Ky.),    122   S.   W.   849.     Im- 
material witness  would  not  care  to  own 
farm    after    part    condemned.      Dilts    v. 
R.  Co.,  222  Pa.  516,  71   A.  1072. 
213-52     Cutter   v.   Boston,   200   Mass. 
400,  86  X".  E.  798;  Galbraith  r.  R.  Co., 
2    Pa.    Super.    359.      See    Pennsylvania, 
etc.    R.    Co.    r.    Schwartz,    75    X.    J.    L. 
801,    70    A.    134;    Manhattan   B.    Co.    r. 
Seattle,  52  Wash.  226,  100  P.  330. 
213-53     Evidence  of  occurrences  dur- 
ing   ]>rior    unsuccessful    negotiations    of 
parties,    irrelevant.      Darien    &    W.    E. 
Co.    V.   McKav,   132   Ga.   672,   64   S.   E. 
785. 

214-55  Indianapolis  &  W.  R.  Co.  r. 
Branson,  172  Ind.  383,  86  X.  E.  834. 
See  Southern,  etc.  Co.  v.  Stone,  194 
Mo.  175,  92  S.  W.  475. 
214-56  Louisville  &  W.  R.  Co.  r. 
Louisville,  131  Kv.  lOS,  114  S.  W.  743. 
214-57  CoDtra!  Detroit  r.  R.,  156 
Mich.  106,  120  X.  W.  600  (where  ques- 
tion is  as  to  effect  of  other  separa- 
tions of  street  grades  upon  local  prop- 
ert.v,  and  also  as  to  slope  of  other 
streets);  Rourke  v.  R.  Co.,  221  Mo.  46, 
no  S.  W.  1094. 

215-58  Madera  R.  Co.  r.  Co..  3  Cal. 
App.  668,  87  P.  27;  Rourke  r.  R.  Co., 
221  Mo.  46,  119  S.  W.  1094;  Dennis  f. 
R.  Co.  (Tex.  CW.),  94  S.  W.  1092. 
"It  having  been  shown  that  the  wit- 
ness Atteberry  was  a  neighbor  of  ap- 
pellee, that  he  was  acquainted  with 
appellee's  land  and  the  wa.v  in  which 
the  railroad  crossed  it,  had  been  on 
the  land  both  before  and  after  the 
construction  of  the  road,  and  that  the 
same  railwa.v  ran  across  his  land  and 
within  a  few  yards  of  his  door,  appel- 
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lant  sought  to  elicit  from  tliis  witness 
testimony  as  to  the  effect  upon  the 
comfort  of  his  home  and  upon  the 
value  of  his  land  occasioned  by  the 
smoke,  dust  and  noise  from  passing 
trains.  It  has  been  held  that,  where 
the  witness'  property  is  similarly  situ- 
ated, he  may  testify  as  to  the  effect 
of  the  construction  of  the  railroad  has 
had  upon  his  property.  Kirby  v.  P.  & 
G.  Ey.,  39  Tex.  Civ.  App.  252,  88  S. 
W.  281;  Cluck  v.  Eailway,  34  Tex.  Civ. 
App.  452,  79  S.  W.  80;  C.  &  M.  Ey. 
Co.  I'.  Ritter,  1  White  &  W.  Civ.  Cas. 
Ct.  App.,  §267;  Calvert  W.  &  B.  V.  Ey. 
Co.  V.  Smith  et  ux.,  68  S.  W.  68;  G.,  C. 
&  S.  F.  Ey.  V.  Brugger,  24  Tex.  Civ. 
App.  367,  59  S.  W.  556."  Wichita 
Falls,  etc.  E.  Co.  v.  Wyrick  (Tex.  Civ.), 
147  S.  W.  730. 

216-60  McMillan  v.  R.  Co.,  1  Pa. 
Super.  648;  Galbraith  v.  E.  Co.,  2  Pa. 
Super.  359  (testimony  admissible  as  to 
ridges  and  depressions  left  on  prop- 
erty). 

Method  of  making  improvement  may  be 
shown.  In  re  Board,  128  App.  Div. 
103,  112  N.  Y.  S.  619. 
216-61  Central  of  Ga.  Power  Co.  v. 
Preston,  137  Ga.  347,  73  S.  E.  505; 
Klopp  V.  E.  Co.,  142  la.  474,  119  N.  W. 
373. 

216-63  New  York  Cent.,  etc.  E.  Co. 
V.  Domproff,  63  Misc.  211,  116  N.  Y. 
S.  924. 

Charter  of  condemnor  and  its  traffic 
arrangements  with  other  roads  and  evi- 
dence of  probable  location  of  freight 
yards,  competent.  Pierce  v.  E.  Co., 
137  Wis.  550,  119  N.  W.  297. 
Plans  and  profiles  presented  by  con- 
demnor inadmissible  on  behalf  of  pub- 
lic corporation  imless  approved  by  it. 
Edsall  V.  Borough,  220  Pa.  591,  70  A. 
429. 

217-67    Edsall  v.  Borough,  supra. 
217-68     Acts    of    individual  members 
of    public    governing    body    cannot    be 
proved    unless    authorized.      Edsall    v. 
Borough,    supra. 

218-70  Mvers  v.  E.  Co.,  19  Phila. 
(Pa.)  468;  Cox  v.  E.  Co.,  215  Pa.  506, 
64  A.  729  (incorrect  map  not  admissi- 
ble); Gorgas  v.  E.  Co.,  215  Pa.  501, 
64  A.  680  (map  inadmissible  which 
does  not  include  all  land  for  which 
damages  to  be  assessed). 
218-72  Photographs  admissible  to 
show  condition  of  property  at  time  of 


condemnation.  Hubbell  v.  Des  Moines 
(la.),  147  N.  W.  908. 
219-75  Indianapolis  &  C.  T.  Co.  v. 
Wiles,  174  Ind.  236,  91  N.  E.  161;  Dilts 
V.  E.  Co.,  222  Pa.  516,  71  A.  1072; 
Jeffery  v.  E.  Co.,  138  Wis.  1,  119  N.  W. 
879  (offer  beyond  requirements  of  stat- 
ute, inadmissible). 

219-76  Superiority  of  another  avail- 
able easement  cannot  be  shown  to  af- 
fect plaintiff's  recovery  for  easement 
taken.  Stein  v.  E.  Co.,  132  Ky.  322, 
116  S.  W.  733. 

221-77  Long  Distance  T.  &  T.  Co. 
V.  Schmidt,  157  Ala.  391,  47  S.  731; 
In  re  Board,  128  App.  Div.  103,  112 
N.  Y.  S.  619;  Jeffery  v.  E.  Co.,  138 
Wis.  1,  119  N.  W.  879. 
Non-occupancy  of  property  fifteen 
months  after  change  of  grade,  too  re- 
mote. Bragan  v.  Co.,  163  Ala.  93,  51 
S.   30. 

Opinion  property  could  not  be  rented, 
not  admissible.  Bragan  /v.  Co.,  supra. 
222-79  Sacramento  S.  E.  Co.  v.  Heil- 
bron,  156  Cal.  408,  104  P.  979;  Boston 
V.  Boston,  195  Mass.  338,  81  N.  E.  244; 
Galbraith  v.  E.  Co.,  2  Pa.  Super.  359; 
Cox  V.  E.  Co.,  215  Pa.  506,  64  A.  729; 
Moudy  Mfg.  Co.  v.  E.  Co.,  215  Pa.  110, 
64  A.  873;  Jeffery  v.  E.  Co.,  138  Wis. 
1,  119  N.  W.  879. 

223-80  Sacramento  S.  E.  Co.  v.  Heil- 
bron,  156  Cal.  408,  104  P.  979  (money 
value  for  any  special  purpose  may  not 
be  shown,  though  adaptability  of  land 
therefor  may  be) ;  Sexton  v.  Co.,  200 
111.  244,  65  isr.  E.  638;  Louisiana  E.  & 
K  Co.  V.  Sarpy,  125  La.  388,  51  S.  433; 
Cox  V.  E.  Co.,  215  Pa.  506,  64  A.  729; 
Moudv  Mfg.  Co.  V.  E.  Co.,  215  Pa.  110, 

64  A. '373;  Dennis  v.  E.  Co.  (Tex.  Civ.), 
94  S.  W.  1092. 

223-81  Bishop  v.  New  Haven,  82 
Conn.  51,  72  A.  646;  Choctaw,  etc.  E. 
Co.  V.  True,  35  Tex.  Civ.  309,  80  S. 
W.  120  (damages  to  wind-mill);  Man- 
hattan B.  Co.  V.  Seattle,  52  Wash.  226, 
100  P.  330. 

Liability  of  gas  pipes  to  burst. — Cin- 
cinnati Gas  Transp.  Co.  v.  Cartee,  149 
Ky.  89.  147  S.  Wl.  925. 
22482     Cornell-A.    S.    Co.   U.   K.   Co., 
202  Mass.  585,  89  N.  E.  118. 
Condemnor    may    show    how    property 
can    be    made    available    for    uninter- 
rupted use.    In  re  Mercer  St.,  55  Wash. 
116,   104   P.   133. 
224-84     Mayor    v.   Co.,   104   Md.   485, 

65  A.  353;  Detroit  v.  E.,  156  Mich..  106, 
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120  N.  W.  600;  Cincinnati  Iron  S.  Co. 
V.  R.  Co.,  9  O.  C.  C.  (N.  S.)  103. 
2125-85  Fifty  Associates  v.  Boston, 
201  .Mass.  585,  88  N.  E.  427  (physical 
injury  to  building  and  cost  of  precau- 
tions to  limit  it);  Detroit  v.  R.,  156 
Mich.  106,  120  N.  W.  600;  Edgewater 
etc.  R.  Co.  V.  Co.,  76  N.  J.  L.  789,  72 
A.  85;  Dilts  r.  R.  Co.,  222  Pa.  516,  71 
A.  1072;  Watkins  v.  County  (Tex.  Civ.), 
72  S.  W.  872;  Milwaukee  T.  Co.  v.  Mil- 
waukee, 151  Wis.  224,  138  N.  W.  707; 
rion-e  V.  R.  Co.,  137  Wis.  550,  119  N. 
\V.  297  (for  limited  purpose). 
What  inadmissible. — Appeals  of  New- 
ton, 84  Conn.  234,  79  A.  742. 
Value  of  property  after  adaption  to 
changed  condition,  matter  for  i)roof  on 
defendant's  behalf.  Barnett  v.  Bor- 
ough, 37  Pa.  Super.  97. 
225-86  New  York,  etc.  R.  Co.  v. 
Now  Tlaven,  81  Conn.  581,  71  A.  780 
(expense  of  support  for  tracks) ;  Louis- 
ville &  N.  R.  Co.  V.  Louisville  (Ky.), 
122  S.  W.  849.  Contra  where  done  pur- 
suant to  statute.  New  York,  etc.  R. 
Co.  V.  Rhodes,  171  Ind.  521,  86  N.  E. 
SIO. 

Prior  right  of  way  though  of  less  width 
than  avenue  proj)osed  may  be  shown 
in  connection  with  defendant's  evi- 
dence of  necessary  expenses.  Chicago, 
etc.  R.  Co.  V.  Chicago,  217  111.  343,  75 
X.  E.  499. 

226-89     New    York,    etc.    R.    Co.    v. 

Khodos,  171  Ind.  521,  Sfi  N.  E.  840. 
Damage  caused  by  preventing  laying 
of  third  track  over  condemned  crossing 
<'aiinot  bo  shown  unless  there  is  evi- 
dence of  purpose  to  lav  it.  Louisville 
&  N.  R.  Co.  V.  Louisville  (Kv.),  122 
S.  W.  849. 

Compensation  not  allowable  for  safety 
gates,  sign  board,  cattle  guards,  fences, 
liagman,  and  other  expenses  necessary 
for  public  ]irotoction,  nor  for  added 
liability  for  damages.  Louisville,  etc. 
Co.  r.  Louisville,  131  Ky.  108,  114  S. 
W.  743. 

226-92  Lewis  r.  "R.  Co.,  223  Til.  223, 
79  X.  E.  44;  Caldwell  r.  R.  Co.,  Ill 
.\pp.  Div.  164,  97  N.  Y.  S.  588;  Union 
R.  Co.  r.  Ilunton,  114  Tenn.  609,  88 
S.  W.  182;  Texas,  etc.  R.  Co.  r.  Clif- 
ford (Tex.  Civ.),  94  S.  W.  168;  Afagee 
'••  R.  Co.  (Tex.  av.),  95  S.  W.  1092. 
227-95  See  infra,  "Value,"  435-76. 
227-98  Cornell-A.  S.  Co.  v.  R.  Co., 
supra;  Robinson  v.  R.  Co.,  143  Mo.  App. ' 


270,  126  S.  W.  994;  Bost  i\  County, 
152  N.  C.  531,  67  S.  E.  1066. 
Making  crossings  over  railway  by  party 
injured  may  be  shown  by  defendant. 
Cincinnati  R.  Co.  r.  Miller,  36  Ind. 
A\Y.  2(3,  72  X.  E.  S27. 
Inability  of  lessee  to  remove  personalty 
from  premises  cannot  be  shown.  Cor- 
nell-A. S.  Co.  V.  R.  Co.,  202  Mass.  585, 
89   N.   E.  lis. 

227-99  Chiles  v.  Traction  Co.,  158 
111.  App.  508;  Chicago  v.  Pulcyn,  129 
111.  App.  179. 

227-1  Savannah,  etc.  R.  Co.  v.  Will- 
iams, 133  Ga.  679,  66  S.  E.  942;  At- 
lantic, etc.  R.  Co.  V.  McKnight,  125 
Ga.  328,  54  S.  E.  148;  St.  Louis,  etc. 
R.  Co.  V.  Guswelle,  236  111.  214,  86  N. 
E.  230;  Chicago  v.  Pulcyn,  129  111.  App. 
179;  Helmer  v.  R.  Co.,  122  La.  141,  47 
S.  443;  Cornell-A.  S.  Co.  v.  R.  Co.,  202 
Mass.  585,  89  N.  E.  118;  Cotton  v.  R. 
Co.,  191  Mass.  103,  77  N.  E.  69S;  Pier- 
son  f.  R.  Co.,  191  Mass.  223,  77  N.  E. 
769;  Bovne  City,  etc.  R.  Co.  v.  Ander- 
son, 146  Mich.  328,  109  N.  W.  429 
(phonographic  reproductions  of  noises 
made  by  trains  admitted);  Wavne  r.  R. 
Co.,  231  Pa.  512,  80  A.  1097;  Texas, 
etc.  R.  Co.  V.  Clifford  (Tex.  Civ.),  94 
S.  W.  168;  Houston,  etc.  R.  Co.  r.  Wil- 
son (Tex.  Civ.),  165  S.  W.  560.  Contra 
if  inconveniences  common  to  general 
public  and  special  damages  claimed. 
Willock  V.  R.  Co.,  222  Pa.  590,  72  A. 
237.  But  see  Smith  r.  R.  Co.,  39  Wash. 
355,  81  P.  840,  holding  injurious  effects 
must  be  of  a  jihysical  nature;  injuries 
arising  from  noise,  fumes,  smoke  or 
odors  necessarily  incident  to  operation 
of  trains  are  damnum  absque  injuria. 
228-2  Smith  r.  R.  Co.,  supra'. 
228-3  Richardson  r.  Centerville,  137 
la.  253,  114  X.  W.  1071. 
228-4  Wright  f.  Co.,  75  N.  H.  3,  70 
A.  290,  probable  consequences  of  over- 
flowing land. 

228-9  New  Jersey,  etc.  R.  Co.  v. 
Tutt,  168  Ind.  205,  80  N.  E.  420;  Louis- 
iana R.  &  N.  Co.  V.  Sarpy,  125  La.  388, 
51   S.  433. 

229-12  Long  Distance  T.  &  T.  Co.  f. 
Schmidt,  157  Ala.  391,  47  S.  731  (de- 
stroyed trees) ;  Missouri,  etc.  R.  Co.  v. 
Bratton,  02  Ark.  563,  124  S.  W.  231; 
Ilerrin  &  S.  R.  Co.  r.  Nolte,  243  HI. 
594,  -90  N.  E.  1097;  Klopp  r.  R.  Co., 
142  la.  474,  119  N.  W.  373  (loss  of 
crossing  caused  by  taking  additional 
land,  though  another  required  to  be 
made) ;   Edgewater,  etc.  R.  Co.   v.  Co., 
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76  N.  J.  L.  789,  72  A.  85;  In  re  Board, 
128  App.  Div.  103,  112  N.  Y.  S.  619; 
Bost  V.  County,  152  N.  C.  531,  67  S.  E. 
1066  (destruction  of  spring);  Tri- 
State  T.  &  T.  Co.  v.  Cosgrilf,  19  N.  D. 
771,  121  N.  W.  75;  Choctaw,  etc.  R.  Co. 
V.  True,  35  Tex.  Civ.  309,  80  S.  W.  120 
(obstruction  of  view). 
Burning  of  building  after  construction 
of  road,  deposit  of  money  and  before 
trial  cannot  be  shown.  Stephenville, 
etc.  E,  Co.  V.  Moore,  56  Tex.  Civ.  553, 
121  S.  W.  882. 

229-13  Pierce  f.  R.  Co.,  137  Wis. 
550,  119  N.  W,  297  (for  limited  pur- 
pose). Contra,  Indianapolis  &  W.  R. 
Co.  V.  Branson,  172  Ind.  383,  86  N.  E. 
834,  statute. 

229-14  .St.  Louis,  etc.  E.  Co.  v.  Oli- 
ver, 17  Okla.  589,  87  P.  423.  Comp. 
Yazoo,  etc.  R.  Co.  v.  Jennings,  90  Miss. 
93,  43  S.  469. 

239-15  Chicago  S.  R.  Co.  v.  Nolin, 
221  111.  367,  77  N.  E.  435;  Beckman  v. 
R.  Co.,  85  Neb.  228,  122  N.  W.  994; 
St.  Louis,  etc.  R.  Co.  t,  Oliver,  17  Okla. 
589,  87  P.  423,  Comp.  Yazoo,  etc.  R. 
Co.  V.  Jennings,  supra.  Contra,  In- 
dianapolis, etc.  T.  Co.  V.  Larrabee,  168 
Ind.  237,  80  N.  E.  413,  10  L.  R.  A. 
(N.  S.)   1003. 

230-17  St.  Louis,  etc.  R.  Co.  v.  Gus- 
welle,  236  111.  214,  86  N.  E.  230;  Chi- 
cago S.  R.  Co.  V.  Nolin,  221  111.  367,  77 
N.  E.  435;  Blunck  v.  R.  Co.,  142  la.  146, 
120  N.  W.  737;  St.  Louis,  etc.  R.  Co.  v. 
Pfau,  212  Mo.  398,  111  S.  W.  10;  St. 
Louis,  etc.  R.  Co.'  v.  Co.,  198  Mo.  698, 
96  8.  W.  1011;  Beckman  v.  R.  Co.,  85 
Neb.  228,  122  N.  W.  994;;  St.  Louis, 
etc.  R.  Co.  V.  Oliver,  17  Okla.  589,  87 
P.  423.  Contra,  Indianapolis,  etc.  R. 
Co.  V.  Hill,  172,  Ind.  402,  86  N.  E.  414; 
Indianapolis,  etc.  T.  Co.  v.  Larrabee, 
supra. 

"The  danger  to  which  live  stock  upon 
the  farm  will  be  exposed,  and  the  dan- 
ger from  fire  to  buildings,  fences,  crops 
or  grass,  in  so  far  as  it  affects  the  mar- 
ket value  of  the  farm,  may  properly 
be  considered,  but  such  dangers  can- 
not be  considered  by  the  jury  as  ele- 
ments of  damage  aside  from  the  effect 
they  may  have  upon  the  market  value 
of  the  land.  It  is  to  be  borne  in  mind 
that  compensation  is  not  to  be  given 
for  increased  exposure  to  fire  nor  for 
increased  insurance  rates,  nor  for  prob- 
able losses  by  fire  in  the  future  for 
which  no  recovery  can  be  had,  but 
simply  for  depreciation  in  the  market 


value  of  the  property  by  reason  of  the 
danger  from  fire.  The  evidence  should 
therefore  be  limited  to  showing  all  the 
facts  in  regard  to  the  situation  of  the 
property  and  improvements,  relatively 
to  the  railroad. ' '  Wichita  Falls,  etc. 
R.  Co.  V.  Wyrick  (Tex.  Civ.),  147  S. 
W.   730. 

331-21  See  Boyne  City  E.  Co.  v.  An- 
derson, 146  Mich.  328,  109  N.  W.  429. 
231-32  Chicago  S.  R.  Co.  v.  Nolin, 
221  111.  367,  77  N.  E.  435;  St.  Louis, 
etc.  R.  Co.  V.  Oliver,  17  Okla.  589,  87 
P.  423. 

333-23  Indianapolis  &  C.  T.  Co.  v. 
Wiles,  174  Ind.  236,  91  N.  E.  161;  New 
Jersev,  etc.  R.  Co.  v.  Tutt,  168  Ind. 
205,  SO  N.  E.  420. 

232-25  Indianapolis  &  C.  T.  Co.  f. 
Wiles,  supra;  Indianapolis  &  W»  R.  Co. 
V.  Branson,  172  Ind.  383,  86  N.  E.  834. 
232-26  Broadway  C.  M.  Co.  v. 
Smith,  136  Ky.  725,  125  S.  W.  157. 
Inconvenience  to  third  persons  not  con- 
sidered.— Fisher  v.  Groff  (Ind.),  105  N. 
E.   470. 

232-27  Glendenning  v.  Stahley,  173 
Ind.  674,  91  N.  E.  234. 
233-28  St.  Louis,  etc.  E.  Co.  v. 
Vaughan,  71  Ark.  643,  72  S.  W.  575; 
Calor  O.  &  G.  Co.  v.  Franzell  (Ky.), 
122  S.  W.  188;  Mayor  v.  Co.,  104  Md. 
485,  65  A.  353;  Swenson  v.  Board,  95 
Minn.  161,  103  N.  W.  895. 
234-31  Stephenville,  etc.  E.  Co.  v. 
Moore,  51  Tex.  Civ.  205,  111  S.  W.  758. 
Testimony  as  to  duty  of  lessee  to  di- 
minish damage  to  which  he  is  subjected 
must  be  based  on  his  lease  rights. 
Cornell-A.  S.  Co.  v.  E.  Co.,  202  Mass. 
585,  89  N.  E.  118. 

Incidental  damages  caused  by  construc- 
tion are  presumed  to  have  been  com- 
pensated for  whether  land  conveyed  or 
condemned.  Libby  v.  R.  Co.,  82  Vt. 
316,  73  A.  593. 

235-33  Enterprise  L.  Co.  v.  Porter, 
155  Ala.  426,  46  S.  773;  Cape  Girar- 
deau, etc.  R.  Co.  V.  Blechle,  234  Mo. 
471,  137  S.  W.  974;  Southern,  etc.  Co. 
V.  Stone,  194  Mo.  175,  92  S.  W.  475; 
Bost  v.  County,  152  N.  C.  531,  67  S.  E. 
1066;  Cox  V.  R.  Co.,  215  Pa.  506,  64  A. 
729;  Taber  i?.  R.  Co.,  28  R.  I.  269,  67 
A.  9. 

Enhanced  value  for  purposes  due  to 
construction  of  railroad  cannot  be 
shown  where  property  never  used  for 
such  purposes.  Romano  V.  R.  Co.,  87 
Miss.  721,  40  S.  150. 
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235-34     Watkins    r.    R.    Co.,    137    la. 

441,  113   N.  W.  924.     See  Seattle,  etc. 

E.   Co.  V.  Eoeder,  30  Wash.  244,  70  P. 

498. 

236-35     Contra,    In    re    New    Street, 

63    Misc.    495,    117    N.    Y,    S.    409,    foil. 

In    re    City    of    New    York,    190    N.    Y. 

350,  83  N.  E.  299,  16  L.  R.  A.  (N.  S.) 

355.     See  New  York  C,  etc.  R.  Co.  v. 

Domproff,    63    Misc.   211,   116    N.   Y.   S. 

924. 

237-36     Fifty    Associates    v.    Boston, 

201   Mass.  585,  88  N.  E.  427;   Swenson 

V.  Board,  93  Minn.  IGl,  103  N.  W.  895; 

Guyandot,    etc.    R.    Co.    v.    Buskirk,    57 

W.  Va.  417,  50  S.  E.  521.  See  St.  Louis, 
etc.  R.  Co.  V.  Stewart,  201  Mo.  491,  100 
S.  W.  583;  New  York,  etc.  R.  Co.  v. 
Siebrecht,  130  N.  Y.  S.  1005. 
238-37  Hartshorn  r.  R.  Co.,  216  111. 
392,  75  N.  E.  122. 

238-38     Swenson   v.  Board,  95'  Minn. 
161.  103  N.  W.  895;  Railroad  V.  Co.,  137 
N.  C.  330,  49  S.  E.  350. 
241-43     Taeoma      r.      Wetherby,      57 
Wash.  295,  106  P.  903,  cit.  the  text. 
242-51     Metropolitan  R.  Co.  v.  Walsh, 
197  Mo.  392,  94  S.  W.  860;  Manhattan 
R.    Co.    V.    Stuyvesant,    126    App.    Div. 
848,   111    N.    Y.   S.    222    (dissimilar    es- 
tates).    Contra,    Louisiana    R.    Co.    v, 
Morere,  116  La.  997,  41  S.  236. 
243-58     See  Citv  of  Sedro-Woolley  v. 
Willard,   71   Wash.   646,   129   P.   372. 
243-59     Martin  v.  R.  Co.,  220  111.  97, 
77  N.  E.  86;  In  re  Simmons,  132  App. 
Div.    574,    116    N.    Y.    S.    952;    Seattle, 
etc.    R.    Co.    V.    Roeder,    30    Wash.    244, 
70  P.  498.     See  Columbia  H.  R.  Co.  .f. 
Maofarland,  31   App.  Cas.    (D.  C.)    11 


Skokie  D.  Dist.  r.  Dawson,  243  111.  175, 
90  N.  E.  377. 

Verdict  cannot  rest  solely  on  view  but 
must  be  supported  by  the  evidence. 
East  St.  L.,  etc.  R.  Co.  v.  Trust  Co., 
248  111.  559,  94  N.  E.  149,  disap.  Guyer 
V.  Davenport,  etc.  R.  Co.,  196  111.  370, 
63  N.  E.  732. 

244-62  Rule  under  rapid  transit  act. 
In  re  Board,  197  N.  Y.  81,  90  N.  E. 
456. 

Other  evidence  must  be  considered. 
"Since  the  commissioners  are  now  re- 
quired to  report  their  proceedings  to 
the  court,  with  the  minutes  of  the  tes- 
timony taken  bv  them  (Greater  New 
York  Charter  [Laws  1901,  c.  466], 
§  1438),  they  are  required  to  consider 
the  Avritten  evidence,  and  that  their 
awards  are  open  to  review.  The  com- 
missioners, therefore,  could  not  disre- 
gard the  testimony  of  the  witnesses, 
nor  could  they  base  their  awards  upon 
information  derived  wholly  from  a  view 
of  the  premises."  In  re  Hamilton 
Place,  122  N.  Y.  S.  660. 
The  view  is  for  the  purpose  of  enabling 
them  to  better  understand  the  evi- 
dence. In  re  Block,  etc.,  66  Misc.  488, 
122   N.  Y.  S.  321. 

245-63  In  re  Simmons,  132  App.  Div. 
574,  116  N.  Y.  S.  952. 
246-64  In  re  Hamilton  Place,  122  N. 
Y.  S.  660  (knowledge  and  experience 
of  individual  commissioners  applied  to 
evidence);  In  re  Block,  etc.,  66  Misc. 
488,  122  N.  Y.  S.  321  (as  where  com- 
missioners must  report  proceedings 
with  minutes  of  testimony  taken). 
246-65     Commissioners'         certificate 


A  view  adds  to  reluctance  of  appellate    made  after  report,  competent  to   show 
court  to  disturl)  award  because  of  dam-    certain     testimony    disregarded    before 


ages.  Columbia,  etc.  Co.  i".  Hutchin- 
son, 56  Wash.  323,  105  P.  636. 
244-60  Ilingham  r.  U.  S.,  161  Fed 
295,  88  C.  C.  A.  341;  Guinn  v.  R.  Co., 
131  la.  680,  109  N.  W.  209;  In  re  Ham- 
ilton Place,  122  N.  Y.  S.  660. 
Knowledge  obtained  by  view  may  be 
acted  u]ion  in  determining  credibility 
of  testimonv.  American  States  S  Co. 
1".  R.  Co.,  139  Wis.  199,  120  N.  W.  844. 
244-61  Taeoma  v.  Power  Co.,  57 
Wash.  420,  107  P.  199.  Comp.  Herrin 
&  S.  R.  Co.  V.  Nolte,  243  111.  594,  90 
N.  E.  1097.  Weight  of  verdict  in- 
creased bv  view.  Bragan  v.  Co.,  163 
Ala.   93.  51    S.  30. 

All  testimony  must  be  regarded,  includ- 
ing    that     obtained     by     view.       West 


award  made.  In  re  Croton  Falls,  129 
Aitp.  Div.  707,  114  N.  Y.  S.  75. 
247-68  Halstead  r.  R.  Co.,  48  Ind. 
App.  96,  95  N.  E.  439;  Kansas  City  S. 
R.  Co.  r.  Termier,  85  Kan.  11,  116  P. 
25G;  Kansas  City  S.  R.  Co.  v.  Imp.  Co. 
(^''o.),  166  S.  W.  296;  Cape  Girardeau 
&  C.  R.  Co.  V.  Blechle,  234  Mo.  471,  137 
S.  W.  974;  St.  Louis,  etc.  R.  Co.  i'. 
Pfau,  212  Mo.  398,  111  S.  W.  10;  Wich- 
ita, etc.  Co.  r.  Munsell  (Okla.),  132  P. 
906;  Crvstal  Citv  &  U.  R.  Co.  r.  Boothe 
(Tex.  Civ.),  126  S.  W.  700. 
248-73  See  Chicago,  etc.  R.  Co.  v. 
Liebel,  27  Ky.  L.  R.  716,  86  S.  W. 
549  (burden  on  party  excepting) ;  In  re 
East  River  Gas  Co.,  119  App.  Div.  350. 
104    N.   Y.    S.    239;    In    re    Summit,    84 
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App.  Div.  455,  82  N.  Y.  S.  1027;  In  re 
G-uilford,  85  App.  Div.  207,  S3  N.  Y. 
S.  312. 

249-74  Evidence  on  appeal  from  the 
award  is  limited  by  the  appeal.  Min- 
neapolis, etc.  T.  Co.  V.  St.  Martin,  108 
Minn.   494,   122  IST.  W.  452. 


ENTRIES  IN  REGULAR  COURSE  OF 
BUSINESS 

Preliminary  showing,  258-7;  Log  hooJcs, 
275-75;  Lodge  records,  275-75. 
256-3  Eemington  M.  Co.  v.  Co.,  6 
Penne.  (Del.)  288,  66  A.  465;  Cummings 
V.  Ins.  Co.,  153  la.  579,  134  N.  W.  79; 
Morrow  v.  E.  Co.,  140  Mo.  App.  200, 
123  S.  W.  1034;  Bouldin  v.  Co.  (Tex. 
Civ.),  86  S.  W.  795. 

257-4  Marks  v.  Box  (Ind.  App.),  103 
N.  E.  27;  Lyons  V.  Corder,  253  Mo. 
539,  162  S.  W.  606. 

257-5  Louisville,  etc.  K.  Co.  v.  Daniel, 
28  Ky.  L.  E.  1146,  91  S.  W.  601;  Fire- 
men's Ins.  Co.  V.  E.  Co,,  138  N.  C.  42, 
50  S.  E.  452. 

In  case  of  death,  admissible  at  least 
for  the  purjiose  of  showing  where  such 
person  was  at  the  date  which  such 
entry  bears.  This  proposition  is  in 
the  nature  of  an  exception  to  the  i-ule 
against  hearsay  testimony,  and  is  based 
upon  the  fact  of  necessity  and  also 
upon  the  uniform  reliability  of  such 
entries.  Howard  V.  Strode,  242  Mo. 
210,  146  S.  W.  792. 

258-7  Cummings  v.  Ins.  Co.,  153  la. 
579,  134  N.  W,.  79;  Swedish-Am.  Bk.  v. 
E.  Co.,  96  Minn.  436,  105  N.  W.  69; 
Strand  v.  E.  Co.,  101  Minn.  85,  111  N. 
W.  958,  112  N.  W.  987  (whether  entry 
sufficiently  verified  is  for  court). 
Check  stubs  are  mere  memoranda. 
Leask  v.  Hoagland,  205  N.  Y.  171,  98 
N.  E.  395. 

Preliminary  showing. — Entries  must  be 
authenticated.  St.  Louis,  etc.  E.  Co. 
V.  Co.,  78  Ark.  1,  93  S.  W.  58;  Dorr  C. 
Co.  V.  E.  Co.,  128  la.  359,  103  N.  W. 
1003;  S.  V.  Stephenson,  69  Kan.  405, 
76  P.  905,  105  Am.  St.  171;  Strand  V. 
E.  Co.,  101  Minn.  85,  111  N.  W.  958, 
112  N.  W.  987;  Einstein  v.  Co.,  118  Mo. 
App.  184,  94  S.  W.  296;  Bouldin  v.  Co. 
(Tex.  Civ.),  86  S.  W.  795;  Atchison, 
etc.  E.  Co.  V.  Williams,  38  Tex.  Civ. 
405,  86  S.  W.  38;  Jackson  v.  S.,  49  Tex. 
Cr.  248,  91  S.  W.  574.  See  Itasca,  etc. 
Co.  V.  McKinley,  124  Minn.  183,  144  N. 
W.    768.      Their    correctness    must    be 


established.  Hastie  v.  Burrage,  69  Kan. 
560,  77  P.  268;  Hoogewerflf  v.  Flack,  101 
Md.  371,  61  A.  184;  Jackson  v.  S., 
supra;  Missouri,  etc.  E.  Co.  v.  Morrison, 
42  Tex.  Civ.  598,  94  S.  W.  173.  See 
Missouri,  etc.  E.  Co.  v.  Patterson  (Tex. 
Civ.),  164  S.  W.  442.  Entries  made  by 
various  employes  must  be  shown  to  be 
correct  by  each  of  such  persons,  un- 
less they  are  dead  or  beyond  the  juris- 
diction. State  Bk.  v.  Brown,  96  App. 
Div.  441,  89  N.  Y.  S.  881;  Layton  v. 
Kraft,  111  App.  Div.  842,  98  N.  Y.  S. 
72. 

25S-12  Merywethers  t".  Youmans,  81 
Kan.  309,  105  P.  545;  Hastie  r.  Bur- 
rage,  69  Kan.  560,  77  P.  268;  Sims  v. 
Ice  Co.,  109  Md.  68,  71  A.  522;  Wright 
V.  E.  Co.,  118  Mo.  App.  392,  94  S.  W. 
555.  See  First  B.  Church  v.  Harper, 
191  Mass.  196,  77  N.  E.  778  (entry  by 
clerk  of  unincorporated  religious  soci- 
ety in  his  account  book,  admissible  in 
behalf  of  society) ;  Texas,  etc.  E.  Co. 
r.  Birdwell  (Tex.  Civ.),  86  S.  W.  1067. 
259-13  Collins  v.  Assn.,  112  Mo. 
App.  209,  86  S.  W.  891;  Wallabout  Bk. 
T.  Peyton,  123  App.  Div.  727,  108  N.  Y. 
S.  42;   Fruit  D.  Co.  V.  Sturges,  7  O.  C. 

C.  (N.  S.)  445;  Taplin  ly.  Marcy,  81  Vt. 
428,  71   A.  72. 

259-14  Big  Thompson,  etc.  Co.  v. 
Mayne  (Colo.),  91  P.  44;  Metropolitan 
L.  Ins.  Co.  V.  Moravec,  116  111.  App. 
271;  Marks  v.  Box  (Ind.  App.),  103  N. 
E.  27;  Leask  v.  Hoagland,  205  N.  Y. 
171,  98  N.  E.  395;  Missouri,  etc.  E.  Co. 
V.  Davis,  24  Okla.  677,  104  P.  34;  Fruit 

D.  Co.  V.  Sturges,  7  O.  C.  C.  (N.  S.) 
445;  C.  V.  Berney,  28  Pa.  Super.  61; 
King  V.  Co.,  84  S.  C.  73,  65  S.  E.  944; 
Taplin  v.  Marcy,  81  Vt.  428,  71  A.  72; 
Griffin  r.  E.  Co.  (Vt.),  89  A.  220.  See 
Young  V.  S.,  9  Ala.  App.  55,  64  S.  171. 
"Where  we  know  nothing  more  of  a 
book  entry  than  that  it  was  made  by  a 
person,  since  deceased,  in  the  regular 
course  of  an  employment,  we  should 
not  give  trustworthiness  to  its  State- 
ment of  facts  further  than  as  their 
import  is  of  matters  presumably  within 
the  personal  knowledge  of  the  person 
who  made  the  entry  by  reason  of  that 
employment."  Leask  v.  Hoagland,  205 
N.  Y.  171,  98  N.  E.   395. 

260-15  Marks  v.  Box  (Ind.  App.), 
103  N.  E.  27;  Louisville,  etc.  E.  Co.  v. 
Daniel,  122  Kv.  256,  29  Ky.  L.  E.  1146, 
91  S.  W.  691,' 3  L.  E.  A.  (N.  S.)  1190; 
Union,  etc.  Ins.  Co.  v.  Prigge,  90  Minn. 
370,  96  N.  W.  917;  Firemen's  Ins.  Co, 
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v.  K.  Co.,  138  N.  C.  42,  50  S.  E.  452. 
See  St.  Louis,  etc.  E.  Co.  v.  Thirlwell, 
88  Kan.  275,  128  P.  199. 
Comp.  Layton  v.  Kraft,  supra  (entries 
of  baptisms  by  clerk  of  religious  cor- 
poration composed  of  several  congrega- 
tions in  charge  of  different  pastors, 
admissible  although  no  rule  of  church 
requiring  entries  made  was  shown). 
260-16  Matko  r.  Daley,  10  Ariz.  175, 
85  P.  721;  Merywethers  V.  Youmans, 
81  Kan.  309,  105  P.  545;  Gould  v.  Hart- 
lev,  187  Mass.  561,  73  N.  E.  656;  Col- 
lins V.  Carlin,  106  App.  Div.  204,  94 
N.  Y.  S.  317;  Manchester  Assur.  Co.  v. 
Co.,  46  Or.  162,  79  P.  60;  C.  v.  Berney, 
28  Pa.  Super.  61.  See  St.  Louis,  etc. 
R.  Co.  V.  Thirlwell,  88  Kan.  275,  128 
P.  199. 

Person  making  report  to  enterer  need 
not  be  produced.  St.  Louis,  etc.  E.  Co. 
r.  Co.,  78  Ark.  1,  93  S.  W.  58;  S.  v. 
Stephenson,  69  Kan.  405,  76'  P.  905, 
105  Am.  St.  171;  Louisville,  etc.  E.  Co. 
f.  Daniel,  122  Ky.  256,  91  S.  W.  691, 
3  L.  E.  A.  (N,  S.)  1190;  Louisville  B. 
Co.  V.  E.  Co.,  116  Ky.  258,  75  S.  W. 
285;  Donovan  t\  E.  Co.,  158  Mass.  450, 
33  N.  E.  583;  Drumm-F.  Co.  v.  Bk.,  107 
Mo.  App.  426,  81  S.  W.  503;  Firemen's 
Ins.  Co.  V.  E.  Co.,  138  N.  C.  42,  50  S. 
E.  452,  107  Am.  St.  517;  Wells  Co.  v. 
Ins.  Co.,  209  Pa.  488,  59  A.  894;  Atchi- 
son, etc,  E.  Co.  V.  Williams,  38  Tex. 
Civ.  405',  86  S.  W.  38.  See  Grunberg 
V.  U.  S.,  145  Fed.  81,  76  C.  C.  A.  51; 
International,  etc.  E.  Co.  v.  Startz,  42 
Tex.  Civ.  85,  94  S.  W.  207. 
"If  element  of  personal  knowledge 
is  present,  it  can  make  no  difference 
on  principle  that  the  bookkeeper  him- 
self is  dead  or  otherwise  absent."  Pel- 
ican L.  Co.  V.  Johnson,  44  Tex.  Civ.  6, 
98  S.  W.  207. 

261-17  "That  they  made  truthful 
reports  thereof  will  be  presumed  until 
at  least  some  evidence  is  introduced 
to  impeach  the  presumption,  of  which 
there  is  nothing  in  this  record.  The 
record  is  admissible  on  the  principle 
that  books  of  account  of  the  ordinary 
merchant  are  admissible,  because  it  is 
the  best  evidence  of  which  the  case  in 
its  nature  is  susceptible."  Pac.  Tele- 
phone &  Tel.  Co.  v.  Huetter,  68  Wash. 
412,  123  P.  607. 

261-18  Marks  r.  T?ox  (Tnd.  App.), 
103  N.  E.  27;  Monarch  :Mfg.  Co.  r.  E. 
Co.,  127  la.  511,  103  N.  W.  493;  Louis- 
ville, etc.  E.  Co.  r.  Daniel,  28  Ky.  L. 


E.  1146,  91  S.  W.  691;  Bouldin  v.  Co. 
(Tex.  Civ.),  86  S.  W,  795.  See  Casley 
r.  Mitchell,  121  la.  96,  96  N.  W.  725; 
Dorr  C.  Co.  r.  R.  Co.,  128  la.  3-59,  103 

N.  W.  1003. 

262-19  Mellor  r.  Walmesley,  (1905) 
2  Ch.  D.  (Eng.)  164;  Mercer  v.  Denne, 
(1905)  2  Ch.  D.  (Eng.)  538,  558. 
262-20  Comp.  Big  Thompson,  etc. 
Co.  V.  Mayne  (Colo.),  91  P.  44;  S.  v. 
Hall,  16  S.  D.  6,  91  N.  W.  325  (post- 
master's record  of  advices  received 
and  money  orders  drawn  admissible 
though  not  required  to  be  kept  by  law). 
262-21  Mercer  r.  Denne,  (1905)  2 
Ch.  D.  (Eng.),  538,  558;  U.  S.  v.  Greene, 
146  Fed.  793;  Marks  v.  Box  (Ind.  App.), 
103  N.  E.  27;  Hastie  v.  Burrage,  69 
Kan.  560,  77  P.  268;  Missouri,  etc.  E. 
Co.  V.  Morrison,  42  Tex.  Civ.  598,  94  S. 
W,  173;  Bouldin  v.  Co.  (Tex.  Civ.),  86 
S.  W.  795;  Griffin  v.  E.  Co  (Vt.),  89  A. 
220.  See  Northwestern  E.  Co.  v.  R. 
Co.,  121  Minn.  321,  141  N.  W.  298. 
263-22  Norman  Co.  v.  Ford,  77  Conn. 
461,  59  A.  499;  Schnellbacher  v.  Co., 
ins  111.  App.  486. 

263-23  Granger  v.  Farrant  (Mich.), 
146  N.  W.  218. 

263-26  Morrow  v.  R.  Co.,  140  Mo. 
App.  200,  123  S.  W.  1034. 
263-27  U.  S.  V.  Greene,  146  Fed. 
793;  St.  Louis,  etc.  E.  Co.  r.  Gibson 
(Ark.),  168  S.  W.  1129;  Sims  v.  Co., 
109  Md.  68,  71  A.  522;  Griffin  r.  E. 
Co.  (Vt.),  89  A  220.  See  Eemington 
M.  Co.  V.  Co.,  6  Penne.  (Del.)  288,  66 
A.  465;  Collins  v.  Assn.,  112  Mo.  App. 
200,   86  S.  W.   891. 

264-28  Fruit  D.  Co.  v.  Sturges,  7  O. 
C.   C.   (N.  S.)    445. 

264-30  Missouri,  etc.  R.  Co.  v. 
Davis,  24  Okla.  677,  104  P.  34.  See 
St.  Louis,  etc.  R.  Co.  r.  Gibson  (Ark.), 
168  S.  W.  1129. 

264-31  S.  V.  Bridge  Co.,  A9  Ind. 
App.  544,  97  N.  E.  803;  Haas  v.  Chubb, 
67  Kan.  787,  74  P.  230;  Howard  V. 
Strode,  242  Mo.  210,  146  S.  W.  792. 
See  Griffin  r.  R.  Co.  (Vt.),  9^9  A.  220. 
265-32  Godfrey  v.  Rowland,  17 
Haw.  577;  Sims  v.  Co.,  109  :Nrd.  68,  71 
A.  522;  Griffin  r.  E.  Co.  (Vt.),  89  A. 
220. 

Dead,  incapacitated  from  testifying,  or 

lieyond    th<>    iurisdiction    of    the    court. 

S^   r.  Bridge  Co..  49   Tnd.   Ap]).  544,  97 

N.  E.  S03,  cit.  nianv  cases. 

266-35     Griffin  r.*  R.  Co.  (Vt.),  89  A, 

220. 
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266-36  IJ.  S.  V.  Greene,  146  Fed.  793; 
Madunkeunk,  etc.  Co.  v.  Co.,  102  Me. 
257,  66  A.  537;  C.  v.  Berney,  28  Pa. 
Super.  61;  Griffin  V.  E.  Co.,  supra. 
Modern  rule. — "We  think  that  the  ex- 
tension of  the  exception  to  such  regu- 
lar entries,  in  the  life-time  of  the  en- 
trant, if  verified  and  adopted  by  him, 
is  sustained  by  principle  and  the 
weight  of  authority."  Remington  M. 
Co.  V.  Co.,  6  Penne.  (Del.),  288,  65  A. 
465.  See  the  following  cases,  in  which 
entries  were  admitted  although  enterer 
was  neither  dead  nor  inaccessible:  S. 
V.  .Stephenson,  69  Kan.  405,  76  P.  905, 
105  Am.  St.  171;  Northwestern  E.  Co. 
V.  E.  Co.,  121  Minn.  321,  141  N.  W.  298; 
State  Bk.  v.  Brown,  96  App.  Div.  441, 
89  N.  y.  S.  381;  Fruit  D.  Co.  v.  Sturges, 
7  O.  C.  C.  (N.  S.)  445;  Franklin  v.  E. 
Co.,  74  S.  C.  332,  54  S.  E.  578. 
Illness  preventing  attendance  in  court 
sufficient.  Griffin  v.  E.  Co.  (Vt.),  89 
A.   220. 

Admissible  if  entrant  is  present  at 
trial. — Morks  v.  Box  (Ind.  App.),  103 
K  E.  27. 

267-37  Haas  v.  Chubb,  67  Kan.  787, 
74  P.  230;  Hoogewerff  v.  Flack,  101 
Md.  371,  61  A.  184. 

Books  in  which  weights  as  shown  on 
slips  were  entered  are  original  entries 
rather  than  the  slips.  S.  V.  Stephenson, 
69  Kan.  405,  76  P.  905,  105  Am.  St. 
171;  Vv'right  V.  E.  Co.,  118  Mo.  App. 
392,  94  S.  W.  555;  Atchison,  etc.  E.  Co. 
f.  Williams,  38  Tex.  Civ.  405,  86  S.  W. 
38. 

267-38     Comp.  Linden  v.  Thieriot,  96 
App.  Div.  256,  89  K  Y.  S.  273. 
268-39     See  U.  S.  f.  Greene,  146  Fed. 
793;   C.   r.  Bernev,  28  Pa.  Super.  61. 
268-41     Hill  v[  Hill,  29  Ky.  L.  E.  201, 
92  S.  W.  924. 

269-46     Attorney's  diaries  admissible 
in   favor   of  his   executrix,  as   evidence 
of  services  rendered.     Burke  V.  Baker, 
111  App.  Div.  422,  97  N.  Y.  S.  768. 
270-47     P.    V.    Martel,    21    Cal.    App. 
573,  132  P.   600.     See  Lester-W.  S.  Co. 
V.  Co.,  1  Ga.  App.  244,  58  S.  E.  212. 
270-53     Discount     register     of     bank 
competent  as  between  bank  and  a  third 
person.     Wallabout  Bk.  v.  Pevton,  123 
App.  Div.  727,  108  N.  Y.  S.  42. 
271-56     See  Haas  -v.  Chubb,  67  Kan. 
787,  74  P.  230. 

Car  record  of  carrier  competent  to 
show  non-delivery.  Swedish-Am.  Bk. 
r.  E.  Co.,  96  Minn.  436,  105  N.  W.  69. 
272-62     Godfrey  v.  Rowland,  17  Haw. 


577;  Collins  V.  Assn.,  112  Mo.  App. 
209,  86  S.  W.  891;  Layton  v.  Kraft, 
111  App.  Div.  842,  98  N.  Y.  S.  72. 
See  Hancock  v.  Legion,  67  N.  J.  L.  614, 
52  A.  301. 

272-63     Casley    v.    Mitchell,    121    la. 
96,  96  N.  W.  725.     See  vol.  10,  p.  738, 
n.  99   and   supjilement  thereto. 
273-66     Osborne  v.   E.   Co.    (Vt.),   88 
A.  512. 

274-69  C.  V.  Berney,  28  Pa.  Super. 
61.  Comp.  Strand  v.  E.  Co.,  101  Minn. 
85,  111  N.  W.  958,  112  N.  W.  987; 
Manchester  Assur.  Co.  v.  Co.,  46  Or. 
162,  79  P.   60. 

274-70  Cummings  V.  Ins.  Co.,  153 
Ja.  579,  134  N.  W.  79. 
275-75  Log  books. — t)rdinarily  a 
ship 's  log  book  is  not  competent  in 
support  of  the  party  who  makes  the 
entries  unless  first  called  for  and  used 
by  the  adverse  party.  The  Kentucky, 
148  Fed.  500;  Cobb  v.  Makee,  1  Haw. 
85. 

Lodge  records  regularly  kept  by  order 
of  lodge  are  evidence  in  action  between 
lodge  and  its  members  and  their  priv- 
ies.     Union   P.   Lodge  v.   Co.,    79    Neb. 

801,  113  N.  W.  263. 

275-76     Hagerthy  v.  Webber,  100  Me. 

305,   61   A.   685;    Madunkeunk,   etc.   Co. 

V.  Co.,  102  Me.  257,  66  A.  537. 

276-81     Nature  of  disease  for  which 

patient  was  treated  may  be  shown  by 

entries    in    deceased    phvsician's    book. 

Knapp  V.  Co.,  199  Mo.  640,  98  S.  W.  70. 

276-82     State  Bk.  v.  Brown,  96  App. 

Div.  441,  89  N.  Y.  S.  381. 

Books    kept    by    employe    of    principal 

competent     against     surety     of     agent. 

Union  C.  L.  Ins.  Co.  V.  Prigge,  90  Minn. 

370,  96  N.  W.  917. 

277-87     Mellor   v.  Walmesley,    (1905) 

2   Ch.   D.    (Eng.)    164. 

278-89     See    Wisconsin    Steel    Co.    v. 

Steel   Co.,   203   Fed.   403,   121   C.   C.   A. 

507.      But     see    P.     v.     Hammond,    177 

Mich.  416,  143  N.  W.  244. 

278-90     Jonesboro,     etc.     E.     Co.     v. 

Wks.,  117  Mo.  App.  153,  94  S.  W.  726; 

Collins  r.  Carlm,  106  App.  Div.  204,  94 

N.  Y.  S.  317,     See  Schnellbacher  t:  Co., 

108  111.  App.  486. 

Entries   in   time-book   of  third  person 

incompetent  to  show  that  at  that  time 

enterer    could    not   have   been    working 

for  plaintiff.     Matko  v.  Daley,  10  Ariz. 

175,  85  P.  721. 

278-92     Louisville,  etc.  E.  Co.  r.  Dan- 
iel,  28  Ky.  L.  E.   1146,  91   S.   W.   691; 

Louisville,  etc.  E.  Co.  v.  Hall,  29  Ky. 
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L   E    584,  94  S.  W.  26;  Firemen's  Ins.  I  no    defense.      Johnson    v.    S.,    122    Ga. 

Co.   V.   R.   Co.,   138   N.   C.   42,   50   S.   E.  172,  50   S.  E.   65. 

452;  Cathey  v.  R.  Co.   (Tex.  Civ.),  124  Alternative    sentence    and    subsequent 

S.  W.   217.     See  St.  Louis,  etc.  R.  Co.  payment  of  fine  is  no  defense.     John- 

V.  Gibson  (Ark.),  168  S.  AV.  1129;  Louis-  son  v.  S..  supra. 

ville    &    N.   R.   Co.    V.   Daniel,   122   Ky. 

256,  91  S.  W.  691,  3  L.  R.  A.   (N.  S.) 

1194.  ESCHEAT 

See  corresponding  title  in  8  Standard 
Peoc. 

290-1  S.  V.  Heirs,  113  Tenn.  298,  86 
S.  W.  717.  See  S.  v.  Mizis,  48  Or.  165, 
85  P.  611,  86  P.  361,  sufficiency  of 
proof  to  start  running  of  statute  of 
limitations. 

290-2  See  S.  v.  Simmons,  46  Or.  159, 
79  P.  498. 

291-5  See  Tn  re  Miner,  143  Cal.  194, 
76  P.  968;  Louisville  Board  r.  King, 
32  Ky.  L.  R.  6S7,  107  S.  W.  247. 
Inquest  of  office  unnecessary  if  de- 
ceased an  alien.  Richardson  v.  Ams- 
don,  85  N.  Y.  S.  342. 
292-G  Donaldson  r.  S.  (Ind.),  101  N". 
E.  485.  See  S.  r.  Knott,  54  Fla.  138, 
44  S.   744. 

294-16  Novak  r.  Orphan's  Home 
(Md.),  90  A.  997.  See  Seitz  v.  Messer- 
schmidt,  117  App.  Div.  401,  102  X.  Y. 
S.  732;  In  re  Sullivan,  48  Wash.  631, 
94  P.  4S3,  95  P.  71. 

296-22  Louisville  Board  r.  King,  32 
Ky.  L.  R.  687,  107  S.  W.  247  (burden 
on  state  to  show  real  estate  of  cor- 
poration not  necessarv  to  its  business); 
S.  V.  Heirs,  113  Tenn.  298,  86  S.  W. 
717. 

296-23  Richardson  r.  Amsdon,  85  N. 
Y.  S.  342,  burden  on  claimant  to  show 
ho  is  heir  of  a  resident  alien. 
296-25  Declarant  must  have  been  a 
member  of  familv  of  deceased.  Lowen- 
feld  r.  Ditchett,"^  114  App.  Div.  56,  99 
N.  Y.  S.  724. 


ESCAPE 

282-2  C.  V.  Filburn,  119  Mass.  297; 
Jenkins  V.  S.,  49  Tex.  Cr.  470,  93  S. 
W.  554;  Vaughan  v.  S.,  9  Tex.  App. 
563. 

State  must  show  that  prisoner  was  try- 
ing to  escape  before  accused  could  be 
convicted  for  aiding.  S.  v.  Christian, 
253  Mo.  386,  161  S.  W.  736. 
282-3  Presumed  that  writ  under 
which  defendant  was  held  was  dulv 
issued.  S.  v.  Clark,  32  Nev.  145,  104 
P.   593. 

282-4  But  see  S.  v.  Wedin  (N.  J.), 
89  A.  753. 

283-5  See  Saylor  v.  C,  29  Ky.  L.  E. 
337,   93   S.  W.   48. 

283-7  See  S.  r.  King,  71  Kan.  287, 
80  P.  606. 

284-11  Mandate  of  appellate  court 
reversing  conviction  and  discharging 
accused,  admissible  to  show  his  inno- 
cence. S.  V.  Pishner  (W.  Va.),  81  S.  E. 
1046. 

285-13  Confession  competent  to 
prove  attempt  to  escape.  Bradford  v. 
S.,  146  Ala.  150,  41  S.  471.  See  John- 
son r.  S.,  122  Ga.  172,  50  S.  E.  65. 
Acquiescence  or  co-operation  of  the 
prisoner  need  not  be  shown.  Maxev  v. 
S.,  76  Ark.  276,  88  S.  W.  1009.  See 
C.  )•.  Rodman,  34  Pa.  Super.  607. 
Attempt  to  escape  punishable  (Brad- 
ford V.  S.,  146  Ala.  150,  41  S.  471,  42 
S.  P60),  but  not  established  by  proof 
that  prisoner  obtained  necessarv  tools. 
S.  r.  Hurley,  79  Vt.  28,  64  A.  '78. 
285-16  Defendant's  acts  may  be' 
proved  to  show  intent.  S.  v.  Clark,  32 
Nov.  145,  104  P.  593, 
287-25  Regularity  of  papers  and  or- 
ders of  court  is  a  defense  to  an  action 
against  sheriff  as  for  an  escnpe.  Lew 
V.  Melodv.  50  Misc.  509,  99  N.  Y.  S. 
153. 

287-26     Maxey  v.  S.,  76  Ark.  276.  88 
8.  AV.  1009;  S.  r.  Johnson,  136  Ta.  228, 
113   y.  AV.  832. 
Avoidance    of    unmerited    punishment, 


EATEDENCE 

299-1     See  Kring  v.  S.,  107  U.  S.  221 ; 

Hul>bell    v.   U.    S.,    15    Ct.    CI.   546,   606 

(dissenting     opinion);     U.     S,     r.     Lee 

Huen,  lis  Fed.  442;  Tavlor  v.  McClin- 

I  tock,  87  Ark.  243,  112  S.  AV.  405;  P.  v. 

I  Bowers    (Cal.),   18   P.   660;    Brightwood 

I  R.  Co.  r.  O'Wal,  10  App.  Cas.  (D.  C.) 

205;  Hotchkiss  r.  Newton,  10  Ga.  560; 

Tift  r.  Jones.  77  Ga.  181,  3  S.  E.  399; 

Nelson  r.  .Johnson,  18  Tnd.  329;  Roberts 

r.  S.,  25  Tnd.   Avy.  366.  59   N.  E.   203; 

S.   V.   Thomas,  50  La.   Ann.   148,  23  S. 
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250;  Auditor  Gen.  r.  Supervisors,  89 
Mich.  552,  51  N.  W.  483;  O'Brien  v. 
S.,  69  Neb.  691,  96  N.  W.  649;  Cook 
V.  New  Durham,  64  N.  H.  419,  13  A. 
650;  Page  v.  Hazelton,  74  N.  H.  252, 
66  A.  1049;  Lapham  v.  Marshall,  51 
Hun  36,  3  N.  Y.  S.  601;  Wheeler  v. 
Court,  21  E.  I.  49,  41  A.  574;  Holland 
f,  Ingram,  6  Eich.  L.  (S.  C.)  50;  Carter 
r.  Co.,  34  Utah  315,  97  P.  334;  S.  v. 
Ward,  61  Vt.  153,  17  A.  483;  Wyoming 
L.  &  G.  Co.  V.  Co.,  3  Wyo.  386,  24 
P.   193. 

As  used  in  an  instruction  (MeWilliama 
V.  Eodgers,  56  Ala.  87;  Lamb  v.  S., 
69  Neb.  212,  95  N.  W.  1050)  or  request 
for  an  instruction.  Appeal  of  Cran- 
dall,  63  Conn.  365,  28  A.  531,  38  Am. 
St.  375. 

A  comparison  by  the  jury  of  the  hand- 
writing in  two  documents,  one  admitted 
to  be  genuine,  is  a  "means  sanctioned 
by  law  for  ascertaining  the  truth ' ' 
respecting  a  question  of  fact,  to-wit, 
the  genuineness  of  the  other.  Castor 
V.  Bernstein,  2  Cal.  App.  703,  84  P. 
244. 

300-3  McWilliams  v.  Eodgers,  supra. 
See  Doctor  Jack  v.  Ty.,  2  Wash.  Ty. 
101,  3  P.  832. 

300-3  Documents  may  be  in  evidence 
without  being  formally  introduced  if 
a  statute  so  declares.  Fowler  v.  New- 
som,  174  Ind.  104,  90  N.  E.  9.  See 
Mann  v.  Higgins,  83  Cal.  66,  23  P.  206; 
Oliveros  v.  S.,  120  Ga.  237,  47  S.  E. 
627;  Carroll  v.  Baucker,  43  La.  Ann. 
1078,  1194,  10  S.  187;  Noves  v.  Pugin, 
2  Wash.  653,  27  P.  548;  Ex  parte  Bren- 
ner, 3  Wyo.  412,  26  P.  993. 
302-7  Carter  v.  Co.,  34  Utah  315,  97 
P.   334. 

Term  "testimony"  in  bill  of  excep- 
tions.— Gazette  P.  Co.  v.  Morss,  60  Ind. 
153;  Central  T.  Co.  v.  S.,  110  Ind.  203, 
10  N.  E.  922,  12  N.  E.  136;  Klevla  v. 
S.,  112  Ind.  146,  13  N.  E.  255;  Knapp 
v.  Scherck,  2  O.  O.  C.  (N.  S.)  589. 
Testimony  and  evidence  are  used  syn- 
onymously. Jones  V.  Seattle,  51  Wash. 
245,  98   P.   743. 

An  attorney's  professional  statement 
to  court  is  equivalent  to  testimony  of 
a  witness.  In  re  Winslow's  Will  (la.), 
122    N.   W.    971. 

Uncontradicted  statement  of  accused  to 
jury  is  without  probative  effect.  Eob- 
inson  t\  S.,  6  Ga.  App.  696,  65  S.  E. 
792. 

303-8  Prima  facie  evidence  is  such 
as  in  judgment  of  law  is  sufficient  to 


establish  the  fact,  and  if  not  rebutted 
remains  sufficient  for  the  purpose.  Tift 
V.  E.  Co.,  138  Fed.  753;  Thomas  V. 
Williamson,  51  Fla.  332,  40  S.  831. 
303-9  The  right  to  offer  oral  testi- 
mony  to  establish  a  cause  of  action 
cannot  be  successfully  denied.  Halpriu 
V.  Sarner,  117  N.  Y,  S.  995. 
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Competency     of     witness,     317-43;     Tm- 
peachment   of   evidence,   324-81;    Weight 
of  evidence,  326-3;  Presumption,  326-3. 
306-1     S.  V.  Pigg,  80  Kan.  481,  103  P. 
121;  Van  Buren  t\  S.,  65  Neb.  223,  91 
N.  W.  201;   S.  V.  Beaverstad,  12  N.  D. 
527,  97  N.  W.  548;  S.  r.  McGinley,  153 
Wis.    5,    140    N.    W.    332.      See    Carson 
V.  S.,  80  Neb.  619,  114  N.  W.  938. 
307-3     S.  V.  Pigg,  supra;  Porch  P.  S, 
51  Tex.  Cr.  7,  99  S.  W.  1122.    See  Quin- 
ton  V.  S.   (Okla.  Cr.),  139  P.  705. 
307-4     The    filing    of   an    information 
is  basis   of  presumption  that  examina- 
tion has  been  had  or  waived.     Canard 
V.  S.,  2  Okla.  Cr.  505,  103  P.  737. 
307-5     Van  Buren  r.  S.,  65  Neb.  223, 
91   N.  W.  201;  Harris  V.  County,  16  N. 
D.  204,  112  N,  W.  971  (preliminary  not 
a  trial). 

307-6  See  S.  t\  McLain,  13  N.  D.  368, 
102  N.  W.  407. 

308-7  Depositions  of  witnesses  pre- 
liminary to  issue  of  warrant  may  be 
taken  in  secret.  P.  V.  Wyatt,  113  App. 
Div.  Ill,  99  N.  Y.  S.  114. 
308-9  In  re  Mitchell,  1  Cal.  App. 
396,  82  P.  347;  In  re  Stilts,  74  Kan. 
805,  87  P.  1134;  Jahnke  v.  S.,  68  Neb. 
154,  94  N.  W.  158,  104  N.  W.  154;  In 
re  Kelly,  28  Nev.  491,  83  P.  223;  P.  v. 
Schneider,  154  App.  Div.  203,  139  N. 
Y.  S.  104;  P.  V.  Shenk,  142  N.  Y.  S. 
1081.  See  S.  v.  Beaverstad,  12  N.  D. 
527,  97  N.  W.  548;  Ex  parte  Patterson, 
50  Tex.  Cr.  271,  95  S.  W.  1061;  Ex 
parte  Eichards,  44  Tex.  Cr.  561,  72  S. 
W.  838. 

Report  of  coroner's  jury  may  be  suf- 
ficient. In  re  Joerns,  51  Misc.  395,  100 
N.  Y.  S.  503. 

Uncorroborated  testimony  of  accom- 
plice is  insufficient  to  show  probable 
cause.  S.  v.  Smith,  188  Ala.  Ill,  35 
S.  42. 

Fugitive  from  justice,  on  being  ar- 
rested, is  given  a  sufficient  examina- 
tion where  his  identity  is  established 


758 


I 


^XAM.  BEFORE  COMMITTING  MAGISTRATE      Vol  5 


as  the  person  called  for  in  the  warrant 
of  arrest.  S.  v.  Aucoin,  111  La.  51, 
35   S.   381. 

308-10  P.  V.  Coombs.  9  Cal.  App.  262, 
98  P.  686;  Ex  parte  Squires,  13  Ida. 
624,  92  P.  754  (guilt  neeil  not  be  estab- 
lished beyond  a  reasonable  doubt) ;  P. 
V.  Shflnk,  142  N.  Y.  S.  1081;  S.  v.  Beav- 
erstad,  12  N.  D.  527,  97  N.  W:  548. 
Burden  of  proof  is  on  state.  Ex  parte 
Patterson,  50  Tex.  Cr.  271,  95  S.  W. 
1061. 

Sufficiency  of  evidence  is  presumed. 
P.  V.  Assn.,  12  Cal.  App.  471,  107  P. 
712. 

Complainant  need  not  be  called  as  a 
witness;  statute  requiring  his  examina- 
tion is  directory.  Lundstrum  v.  S.,  140 
Wis.  141,  121  N.  W.  883. 
308-11  Pereles  v.  Weil,  157  Fed.  419; 
S.  V.  Beaverstad,  12  N„  D.  527,  97  N.  W. 
548. 

309-12  Jahnke  v.  S.,  68  Neb.  154,  94 
N.  W.  158,  104  N.  W.  154  (plea  of 
abatement  that  no  sufFicient  prelimi- 
nary examination  was  had) ;  S.  r.  Beav- 
erstad, su]ira;  Ex  parte  Patterson,  50 
Tex.  Cr.  271,  95  S.  W.  1061. 
310-15  In  re  Sly,  9  Ida.  779,  76  P. 
766;  Ex  parte  Squires,  13  Ida.  624,  92 
P.  754.  See  S.  v.  Jeffries,  210  Mo.  302, 
109  S.  W.  614;  Montgomery  v.  S.,  128 
Wis.  183,  107  N.  W.  14. 
310-19  S.  V.  Beaverstad,  12  N.  D. 
527,  97  N.  W.  548. 

311-21  S.  V.  MeLain,  13  N.  D.  368, 
102  N.  W.  407  (waiver  by  voluntary 
absence) ;  S.  v.  Eabens,  79  S.  C.  542, 
60  S.  E.  442,  1110  (waiver  by  failure 
to  appear  in  person). 
311-22  Farnham  v.  Colman,  19  S.  D. 
342,  103  K  W.  161,  1  L.  E.  A.  (N.  S.) 
1135. 

311-23  Farnham  v.  Colman,  supra, 
dying  declaration  need  not  be  produced 
by  state. 

312-26  Eetracted  testimony  against 
accused  is  not  admissible.  U.  S.  V. 
Caligaqan,  2  Phil.  Tsl.  433. 
313-27  Quinlan  r.  C,  149  Kv.  47G, 
149  S.  W.  892;  Lake  v.  C,  31  Kv.  L. 
R.  1232,  104  S.  W.  1003;  S.  v.  Britton, 
131  La.  877,  60  S.  379;  P.  v.  Qualev, 
210  N.  Y.  202,  104  N.  E.  138;  Wash- 
mood  V.  U.  S.  (Okla.  Cr.),  136  P.  184; 
Driggers  v.  U.  S.,  21  Okla.  60,  95  P. 
612;  Gainboa  v.  S.  (Tex.  Cr.),  155  S. 
W.  249;  Irving  V.  S.  (Tex.  Cr.),  150  S. 
W.  611;  Dowd  V.  S..  52  Tex.  Cr.  563, 
108  S.  W.  389. 


Lack  of  representation  by  counsel  im- 
material. Butler  V.  S.,  83  Ark.  272, 
103  S.  W.  382. 

314-28  Straler  v.  S.  (Okla.  Cr.),  138 
P.  395;  Porch  V.  S.,  51  Tex.  Cr.  7,  99 
S.    W.   1122. 

314-30    Hawkins  v.  U.  S.,  3  Okla.  Cr. 

651,  ins  p.  561. 

Insufficient. — C.  v.  Lenousky,  206  Pa. 
277,  55  A.  977. 

314-31  Cases  cited  are  overruled  in 
Porch  1-.  S.,  51  Tex.  Cr.  7,  99  S.  W. 
1122;  adhered  to  in  Hobbs  v.  S.,  53 
Tex.  Cr.  71,  112  S.  W.  308.  ' 
315-32  Francis  v.  S.  (Ala.),  65  S. 
969;  Wilson  v.  S.,  140  Ala.  43,  37  Si 
93;  Shirley  v.  S.,  144  Ala.  35,  40  S. 
209;  Eyer  v.  S.  (Ark.),  164  S.  W.  756; 
Petty  V.  S.,  76  Ark.  515,  89  S.  Wl.  405; 
Butler  V.  S.,  83  Ark.  272,  103  S.  W. 
382;  P.  V.  Buckley,  143  Cal.  375,  77  P. 
109;  P.  V.  Garnett,  9  Cal.  App.  194, 
98  P.  247;  P.  V.  Louie  Dene,  20  Cal. 
App.  137,  128  P.  339;  P.  v.  Pembroke, 
6  Cal.  Aj.p.  588,  92  P.  668;  S.  v.  Bollero, 
112  La.  850,  36  S.  754;  S.  v.  Butler,  247 
Mo.  685,  153  S.  W.  1042;  P.  v.  Gil- 
hoolev,  108  App.  Div.  234,  95  N.  Y.  S. 
636,  af.  187  N.  Y.  551,  80  N.  E.  1110; 
Edwards  v.  S.,  9  Okla.  Cr.  306,  131  P. 
956;  Hawkins  v.  U.  S.,  3  Okla.  Cr.  651, 
108  P.  561;  S.  V.  Heffernan,  24  S.  D. 
1,  123  X.  W.  87;  Millner  v.  S.  (Tex. 
Cr.),  162  S.  W.  348;  Gamboa  i\  S.  (Tex. 
Cr.),  155  S.  W.  249;  Whorton  v.  S. 
(Tex.  Cr.),  152  S.  W.  1082;  Hughes  i\ 
S.  (Tex.  Cr.),  152  S.  W.  912;  Hobbs  v. 
S.,  55  Tex.  Cr.  299,  117  S.  W.  811,  53 
Tex.  Cr.  71,  112  S.  W.  308  (immaterial 
that  there  is  independent  testimony 
covering  same  matter) ;  Xixon  v.  S.,  53 
Tex.  Cr.  325,  109  S.  W.  931;  S.  v.  In- 
low  (Utah),  141  P.  530.  See  C.  v.  Len- 
ousky, 20G  Pa.  277,  55  A.  977. 
Must  be  absent  from  state  permanentlv. 
S.  r.  Britton.  ^?,\  La.  877,  60  S.  379. 
Rule  in  California. — P.  r.  Siorp,  116 
Cal.  249,  48  P.  SS;  P.  r.  Clark,  151  Cal. 
200,  90  P.  549;  P.  r.  Barker,  144  Cal. 
70.1.  78  P.  266. 

315-35  S.  V.  Harmon,  70  Kan.  476, 
78  P.  805;  S.  v.  Banks.  Ill  La.  22,  35 
S.  370;  P.  V.  Gilhoolev,  108  App.  Div. 
234,  95  X.  Y.  S.  636,  af.  187  N.  Y.  551, 
SO  N.  E.  1116. 

316-37  :\ritchell  v.  S.,  114  Ala.  1,  22 
S.  71;  Bardin  r.  8.,  143  Ala.  74.  38  S. 
833;  S.  r.  Banks,  111  La.  22,  35  S.  370; 
8.  r.  Aspara,  113  Ln.  940.  37  S.  883;  S: 
V.  Sejours,  113  La.  676,  37  S.  599. 
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316-39     S.  V.  Britton,  131  La.  877,  60 
S.  379. 

316-40  Wray  i).  S.,  154  Ala.  36,  45 
S.  697,  15  L.  E.  A.  (N.  S.)  493  (where 
■witness  was  so  sick  that  he  was  al- 
lowed to  answer  but  one  question,  de- 
fendant refusing  to  cross-examine, 
there  was  no  confrontation) ;  S.  v. 
"Wheat,  111  La.  860,  35  S.  955  (evi- 
dence inadmissible  where  a  continu- 
ance would  probably  result  in  obtain- 
ing presence  of  witness);  Spencer  v. 
S.,  132  Wis.  509,  112  N.  W.  462  (sick- 
ness must  be  permanent — full  discus- 
sion of  authorities). 
317-43     U.  S.  y.  Castillo,  2  Phil.  Isl. 

Testimony  at  preliminary  hearing  ad- 
missible if  witness  cannot  be  brought 
to  court  then  or  at  subsequent  time. 
S.  V.  Britton,  131  La.  877,  60  S.  379._ 
Deposition  inadmissible  except  for  im- 
peachment. P.  V.  Miner,  138  Mich.  290, 
101  N.  W.  536. 

Subsequent  and  continuing  incompe- 
tency of  witness  renders  former  testi- 
mony inadmissible.  Hawkins  V.  U.  S., 
3  Oida.  Cr.  651,  108  P.  561. 
317-44  See  Quinlan  v.  C,  149  Ky. 
476,  149  S.  W.  892;  Gamboa  v.  S.  (Tex. 
Cr.),  155  S.  W.  249. 
Evidence  reviewed  and  held  sufficient. 
Paxton  V.  S.,  108  Ark.  316,  157  S.  W. 
396;  Edwards  v.  S.,  9  Okla.  Cr.  306, 
131  P.  956;  Millner  v.  S.  (Tex.  Cr.), 
162  S.  W.  348;  Whorton  v.  S.  (Tex. 
Cr.),  152  S.  W.  1082. 
Clear  proof  necessary. — Dorman  v.  S., 
48  Fla.  18,  37  S.  561;  Nixon  v.  S.,  53 
Tex.  Cr.  325,  109  S.  W.  931.  See  Allen 
V.  S..  84  Ark.  178,  105  S.  W.  70. 
Failure  to  put  under  bonds  an  ab- 
sconding witness  is  not  lack  of  due 
diligence.  P.  v.  Flannery,  3  Cal.  App. 
41,  84  P.  461. 

Order  of  proof. — The  court  may  allow 
deposition  of  absent  witness  to  be 
read  before  entire  predicate  for  its 
admission  has  been  laid.  P.  v.  Grill, 
151  Cal.  592,  91  P.  515. 
Scope  of  predicate. — It  must  be  shown, 
inter  alia,  otherwise  than  by  the  writ- 
ings that  examination  was  had  and  that 
witness  w^hose  purported  testimony  is 
offered  was  sworn  and  testified.  Haw- 
kins v.  U.  S.,  3  Okla.  Cr.  651,  108  P. 
561. 

Insufficient    evidence. — Bell   v.    S.,   156 
Ala.  76    47  S.  242. 
318-45     P.  tJ.'witty,  138  Cal.  576,  72 


P.    177;    P.    V.    Lewandowski,    143    Cal. 

574,  77  P.  467;  P.  v.  Melandrez,  4  Cal. 

App.  396,  88  P.  372;  S.  -v.  Sejours,  113 

La.    676,    37    S.   599.     Comp.   Bardin   r. 

S.,  143  Ala.  74,  38  S.  833. 

Return  must  be  supplemented  by  other 

evidence  of  diligence.     S.  V.  McClellan, 

79  Kan.  11,  98 'P.   209. 

Extra-legal      return      not      competent. 

Driggers  v.  V.   S.,   21   Okla.   60,   95   P. 

612. 

318-46     P.  V.  Barker,  144  Cal.  705,  78 

P.  266;   P.  v.  Grill,  151   Cal.  592,  91   P. 

515;    S.  V.   Aspara,   113   La.  940,   37   S. 

883;    S.   V.   Bollero,   112  La.   850,   36   S. 

754. 

318-47     Driggers  v.  U.   S.,   21   Okla. 

60,  95  P.  612. 

318-49     Degg  v.  S.,  150  Ala.  3,  43  S. 

484    (presence   of  jury  not  necessary) ; 

P.  t\  Lewandowski,  143  Cal.  574,  77  P. 

467. 

318-50     P.  V.  Melandrez,  4  Cal.  App. 

396,  88  P.  372;  Dorman  V.  S.,  48  Fla.  18, 

37   S.  561. 

319-51     See    S.    v.    Aspara,    113    La. 

940,  37  S.  883. 

319-52  See  P.  v.  Gilhooley,  108  App. 
Div.  234,  95  N.  Y.  S.  636,  aff.  187  N. 
Y.  551,  80  N.  E.  1116. 
319-56  Petty  v.  S.,  76  Ark.  515,  89 
S.  W.  465;  Butler  v.  S.,  83  Ark.  272, 
103  S.  W.  382;  Snelling  V.  S.,  49  Fla. 
31,  37  S.  917  (testimony  of  stenog- 
rapher given  after  refreshing  memory 
from  a  transcript  made  from  notes) ; 
S.  V.  Harmon,  70  Kan.  476,  78  P.  805 
(by  attorney  who  represented  state  at 
hearing) ;  Spencer  v.  S.,  132  Wis.  509, 
112  N.  W.  462  (by  testimony  of  ex- 
amining magistrate).  Proof  .of  the  tes- 
timonv  is  essential.  U.  S.  V.  Caliga- 
gan,  2  Phil.  Isl.  433. 
319-57  See  S.  v.  Harmon,  70  Kan. 
476,  78  P.  805. 

320-58     S.  r.  Harmon,  supra. 
321-65     S.  t:  Aspara,  113  La.  940,  37 
S.   883;   S.  D.  Legg,  59  W.  Va.  315,  53 
S.  E.  545;  Spencer  v.  S.,  132  Wis.  509, 
112  N.  W.  462. 

Transcript  from  stenographic  notes  is 
admissible.  P.  v.  Garnett,  9  Cal.  App. 
194,  98  P.  247  (if  certified);  Lake  r. 
C,  31  Ky.  L.  E.  1232,  104  S.  W.  1003. 
See  Petty  v.  S.,  76  Ark.  515,  89  S.  W. 
465. 

321-66  See  Wilson  -v.  S.,  140  Ala. 
43,  37  S.  93. 

Deposition  upon  which  warrant  was  is- 
sued inadmissible  at  trial  where  no  op- 
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portunity   to   cross-examine  witness.   P. 
f.  Warden,  139  X.  Y.  S.  828. 
322-68     Sanford    v.    S.,    143   Ala.    78, 
39  S.   370.     But  see  Willis  v.  U.  S.,  6 
Ind.  Ty.  424,  98  S.  W.  147. 
323-72     Descriptive  interpolations  hy 
reporter    must    be    omitted    in    reading 
deposition.     P.  v.  Witty,  138   Cal.  576, 
72  P.  177.    And  see  P.  v.  Lcwandowsld, 
143  Cal.  574,  77  P.  467,  statutory  depo- 
sition  cannot  usually   be  added   to  by 
testimony  of  witnesses. 
323-76     Falkner   v.    S.,    151    Ala.    77, 
44  S.  409;   Angling  v.   S.,   137  Ala.   17, 
34  S.  846;  S.  v.  Mounkes,  88  Kan.  193, 
127  P.  637;  P.  V.  Miner,  138  Mich.  290, 
101  N.  W.  536;   Westlake  v.  Min.  Co., 
48  Mont.   120,   136  P.   38. 
323-77     Comp.  P.  v.  Smitli,  114  App, 
Div.  513,  100  N.  Y.  S.  259. 
On   cross-examination   witness   is   enti- 
tled  to   see   record   of   the   evidence  or 
have  it  read  to  him.     Moss  v.  S.,  152 
Ala.  30,  44  S.   598. 

324-79  See  Tiner  v.  S.  (Ark.),  158 
S.  W.  1087;  Examining  magistrate 
may  read  from  his  memorandum  al- 
though his  memory  is  not  thereby  re- 
freshed. "Bell  V.  S.,  90  Miss.  104,  43  S. 
84. 

324-80  Midland  V.  R.  Co.  v.  Ennis 
(Ark.),  159  S.  W.  214. 
324-81  Impeachment  of  evidence. 
Customary  foundation  must  be  laid  not- 
withstanding the  absence  of  the  wit- 
ness. P.  V.  ^YittY,  138  Cal.  576,  72  P. 
177;  P.  V.  Compton,  132  Cal.  484,  64  P. 
849;  P.  V.  Pembroke,  6  Cal.  App.  588, 
92  P.  668. 

In  corroboration  of  an  impeached  wit- 
ness his  written  and  verified  statement 
made  at  the  hearing  is  admissible  in 
80  far  as  it  relates  to  the  controverted 
point.  Falkner  v.  S.,  151  Ala.  77,  44 
S.  409. 

324-82  P.  V.  Warner,  147  Cal.  546, 
82  P.  196;  P.  V.  Buckley,  143  Cal.  375, 
77  P.  169. 

Stenographer  need  not  be  official  repor- 
ter of  any  court;  his  qualifications  need 
not  affirmatively  appear;  that  he  is  an 
employe  of  district  attorney  does  not 
render  him  incompetent.  P.  v.  Nunley, 
142  Cal.  441,  76  P.  45. 
324-83  Signed  testimony  of  witness 
admissible  without  further  identifica- 
tion. Wadsworth  v.  S.,  9  Okla.  Or.  84, 
130  P.  808. 

325-84  Stenographer's  signature  to 
transcript   insuflieient  without  his   tes- 


timony as  to  correctness  of  transcript. 
Degg  V.  S.,  150  Ala.  3,  43  S.  484. 
325-88     S.  V.  Morgan,  27  Utah  103,  74 
P.   526    (failure   to   file   not   ground   for 
a  continuance). 

325-90  P.  V.  Buckley,  143  Cal.  375, 
77  P.  169. 

325-91  Francis  v.  S.  (Ala.),  65  S. 
969,  See  Dowd  v.  S.,  52  Tex.  Cr.  563, 
108  S.  W.  3s9. 

325-93  WTiere  the  part  of  transcript 
containing  the  testimony  in  issue  was 
correctly  certified,  it  is  immaterial  that 
another  portion  of  it  was  defective.  P. 
I.  Pembroke,  6  Cal.  App.  588,  92  P. 
668. 

326-94  Lake  v.  C,  31  Ky.  L.  R. 
1232,  104  S.  W.  1003.  See  Butler  v. 
S.,  83  Ark.  272,  103  S.  W.  382;  Petty 
V.  S.,  76  Ark.  515,  89  S.  W.  465;  Dowd 
V.  S.,  52  Tex.  Cr.  563,  108  6.  W.  389. 
326-95  P.  V.  Deane,  23  Cal.  App.  745, 
139  P.  904. 

Certificate  of  stenographer  takes  place 
of  certificate  of  magistrate  as  to  the 
correctness  of  the  evidence.  S.  t.  Carl- 
son, 23  Ida.  545,  130  P.  463. 
Sole  method  of  proof  of  deposition  is 
by  certificate  of  reporter.  P.  v.  Buck- 
ley, 143  Cal.  375,  77  P.  169. 
326-97  Comp.  P.  f.  Lewandowski, 
143  Cal.  574,  77  P.  467,  explaining  cases 
cited  in  text. 

326-98  See  P.  v.  Ong  Git,  23  Cal. 
App.  14S,  137  P.  283. 
326-2  P.  V.  Vitusky,  loo  App.  Div. 
139,  140  N.  Y.  S.  19. 
326-3  Weight  of  evidence.— Such 
evidence,  whoji  used  at  the  trial,  is  sec- 
ondary, and  it  is  error  to  instruct  jury 
to  consider  it  as  though  witness  was 
'  present  in  person  and  testifying.  Degg 
V.  S.,  1.10  Ala.  3,  43  S.  484. 
Presumption  of  regularity. — See  P.  v. 
Warner,  147  Cal.  546,  82  P.  196  (that 
proceedings  loading  up  to  commitment 
were  rogularlv  conducted);  P.  r.  Witty, 
138  Cal.  576,  72  P.  177  (that  stenogra- 
pher properlv  transcribed  evidence);  P. 
r.  Clark,  151  Cal.  200,  90  P.  549;  P.  v. 
Rufklev,  143  Cal.  375,  77  P.  169. 
327-4  Jones  r.  S.,  137  Ala.  12,  34 
S.  681;  Freeman  v.  C,  31  Kv.  L.  R. 
639,  103  S.  W.  274;  S.  r.  King,  162  N. 
C.  .'580,  77  S.  E.  301 ;  U.  S.  r.  Caligagan, 
2  Phil.  Tsl.  433  (though  retracted);  S. 
/•.  Blav,  77  Vt.  56,  58  A.  794;  S.  v. 
Carpenter,  32  Wash.  254,  73  P.  357; 
S.    t.    Washing,    36    Wash.    485,    78    P. 
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1019;  Lundstrum  v.  S.,  140  Wis.  141, 
121   N.  W.  883. 

337-6  Angling  v.  S.,  137  Ala.  17,  34 
S.  846,  testimony  of  defendant  admis- 
sible as  being  in  the  nature  of  a  ju- 
dicial confession. 

327-7  Spicer  v.  S.  (Tex.  Cr.),  154  S. 
W.   548. 

327-8  Tiner  v.  S.  (Ark.),  158  S.  W. 
1087;  S.  f.  Finch,  71  Kan.  793,  81  P. 
494.  Contra,  Tuttle  v.  P.,  33  Colo.  243, 
79  P.  1035.  Comp.  S.  v.  May,  62  W.  Va. 
129,  57  S.  E.  366.  And  see  S.  v.  Legg, 
59  W.  Va.  315,  53  S.  E.  545. 
328-10  See  supra,  "Confessions," 
301-15. 

328-12  S.  V.  Finch,  71  Kan.  793,  81 
P.  494.  Contra,  Tuttle  v.  P.,  33  Colo. 
243,  79  P.  1035,  full  discussion  of  au- 
thorities in  both  cases. 
329-15  See  S.  v.  King,  162  N.  C.  580, 
77  S.  E.  301. 

329-16  S.  V.  Parker,  132  N.  C.  1014, 
43  S.  E.  830.  Rule  recognized.  Kirk- 
patrick  v.  S.,  57  Tex.  Cr.  17,  121  S. 
W.  511. 

329-18  S.  V.  Vaughan,  156  N.  C.  615, 
71  S.  E.  1089;  Miller  i\  S.  (Tex.  Cr.), 
91  S.  W.  582;  S.  v.  Blay,  77  Vt.  56, 
58  A.  794.  Comp.  Henderson  v.  S.  (Tex. 
Cr.),  95  S.  W.  131. 

329-19  McNish  v.  S.,  45  Fla.  83,  34 
S.  219. 

329-21  Rason  v.  S.,  57  Tex.  Cr.  10, 
121  S.  W.  512. 
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State  statutes  not  applicable  to  federal 
courts,  335-1;  Examination  during  trial, 
361-18. 

335-1  Lasher  v.  Bolton's  Sons,  161 
App.  Div.  381,  146  N.  Y.  S.  321;  Hor- 
liek's  M.  M.  Co.  v.  Spiegel  Co.,  155 
Wis.  201,  144  N.  W.  272. 
State  statutes  not  applicable  to  federal 
courts. — Ex  parte  Fisk,  113  U.  S.  713; 
National  C.  R.  Co.  v.  Leland,  77  Fed. 
242,  94  Fed.  502,  37  C.  C.  A.  372; 
Hanks  D.  Assn.  v.  Co.,  194  U.  S.  303; 
Blood  V.  Morrin,  140  Fed.  918. 
335-2  Brooke  v.  Boyd  (Wash.),  141 
P.  357.  See  Beem  v.  Farrell,  135  la. 
670,  113  N.  W.  509;  Brown  v.  Corey, 
191  Mass.  189,  77  N.  E.  838;  Ellinger 
V.  Society,  125  Wis.  643,  104  N.  W. 
811. 
336-5     Sullivan   v.   R.    Co.,    152    Wis. 


374,  140  N.  W.  316;  Ellinger  v.  Society, 
supra.  See  Heller,  Hirst  &  Co.  v.  Mfg. 
Co.,  155  App.  Div.  211,  140  N.  Y.  S.  117. 
Party  in  foreign  country  may  be  exam- 
ined. Hite  r.  Keene,  137  Wis.  625, 
119  N.  W.  303. 

New  York  courts  now  liberally  inter- 
pret their  code  jirovisions.  See  Gold- 
mark  V.  Co.,  Ill  App.  Div.  526,  97  N. 
Y.  S.  1078;  McKeand  v.  Locke,  115 
App.  Div.  174,  100  N.  Y.  S.  704. 
"Orders  for  such  examinations  are  iip- 
hcld  with  much  greater  freedom  than 
was  formerly  the  case."  Bergstrom 
V.  Ridgway  Co.,  138  App.  Div.  178,  123 
N.    Y.  S.  29. 

336-6  Heckendorn  v.  Romadka,  138 
Wis.  416,  120  N.  W.  257. 
Motive  of  party  immaterial. — Ellinger 
r.  Soc,  138  Wis.  390,  120  N.  W.  235. 
337-8  Turck  v.  Chisholm,  53  Misc. 
no,  103  N.  Y.  S.  1095. 
337-9  Tanenbaum  v.  Lippmann,  89 
App.  Div.  17,  85  N.  Y.  S.  122;  Mith- 
ertz  i;.  Co.,  64  Misc.  460,  118  N.  Y.  S. 
610  (ability  to  subpoena  and  stipula- 
tion to  appear) ;  Turck  v.  Chisholm,  53 
Misc.  110,  103  N.  Y.  S.  1095;  Bender 
V.  Bork,  52  Misc.  295,  102  N".  Y.  S. 
152;  Wagner  v.  Haight,  89  N.  Y.  S.  323. 
Application  not  defeated  because  bill 
of  particulars  could  have  been  ob- 
tained. Tirpak  v.  Hoe,  53  Misc.  532, 
13  N.  Y.  S.  795.  See  Goldmark  v. 
Co.,  Ill  App.  Div.  526,  97  N.  Y.  S. 
1078;  McKeand  f.  Locke,  115  App.  Div. 
174,  100  N.  Y.  S.  704;  Hill  v.  McKane, 
115  App.  Div.  537,  101  N.  Y.  -S.  411. 
Nor  because  defendant  could  be  sub- 
poenaed to  attend  trial  (Grant  v. 
Greene,  118  App.  Div.  850,  103  N.  Y. 
S.  674;  McKeand  v.  Locke,  supra; 
Goldmark  f.  Co.,  supra) ;  or  because  a 
trial  of  the  issues  prior  to  an  interloc- 
utory judgment  is  necessary  and  will 
disclose  all  facts.  Griff  en  v.  Davis, 
99  App.  Div.  65,  90  N.  Y.  S.  491. 
337-10  Comp.  Phipps  i).  R.  Co.,  133 
Wis.  153,  113  N.  W.  456,  statute  giv- 
ing right  to  examine  former  employe 
of  corporation,  but  not  of  an  individ- 
ual, unconstitutional. 
337-12  In  re  Sands,  112  App.  Div. 
649,  98  N.  Y.  S.  459.  See  Hite  V. 
Keene,  137  Wis.  625,  119  N.  W.  303. 
Attempted  examination  of  a  party  at 
his  own  house,  ineffectual.  McSwane 
V.  Foreman,  167  Ind.  171,  78  N.  E.  630. 
338-13  Standard  Trad.  Co.  v.  Sey- 
bold,   7  Ont.  L.  R.    (Can.)   39. 
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S38-14     Phipps    V.    R.    Co.,    133    Was. 

153,  113  N.  W,  456. 

338-17  Wagner  v.  Haight,  89  N.  Y. 
S.  323;  American  Foofl  P.  Co.  v.  Mill. 
Co.,  151  Wis.  385,  138  N.  W.  1123.  See 
Ellinger  v.  Soc,  138  Wis.  390,  120  N. 
W.  235. 

339-18  Bender  v.  Bork,  52  Misc. 
295,  102  N.  Y.  S.  152;  Wessel  r. 
Schwarzler,  144  App.  Div.  587,  129  N. 
Y.  S.  521;  s.  c,  144  App.  Div.  289, 
129  N.  Y.  S.  522;  Berger  v.  Herbert, 
81  Misc.  360,  142  N.  Y.  S.  2. 
339-20  Tirpak  r.  Hoe,  53  Misc.  532, 
13  X.  Y.  S.  795;  Shonts  v.  Thomas,  102 
N.  Y.  S.  324. 

Claim  of  privilege  not  cause  for  deny- 
ing order.  Ely  v.  Perkins,  127  App. 
Div.  823,  112  N.-Y.  S.  122. 
339-22  Contra,  Hanks  D.  Assn.  v. 
Co.,  194  U.  S.  303;  Frost  v.  Barber, 
173  Fed.  847. 

340-23    Under  Ontario  act    a    court 
outside  jurisdiction  within  which  exam- 
ination is  to  be  held  has  no  power'  to 
command     a    witness'    attendance     for 
purpose  of  cross-examination.     Bank  v. 
Booth    (Can.),    10   West.   L.   Rep.   94. 
340-24     Cause  of  action  must  prima 
facie    exist.      Schultz    r.    Strauss,    127 
Wis.  325,  106  N.  W\  1066. 
Issues    must    be    joined    if    complaint 
served.      Sprague    v.    Currie,    129    App. 
Div.  365,  113  N.  Y.  S.  789. 
340-25     See    Louda    r.    Revillon,    99 
ADp.  Div.  431,  91  N.  Y.  S.  194. 
340-27     Nashville,  etc.  R.  Co.  v.  Kar- 
thaus,    150    Ala.    633,    43    S.    791;    Beer 
I.    Co.    V.    Boross,    136    App.    Div.    649, 
121   N.  Y.  S.   342;   Koplin  v.  Hoe,   108 
N.  Y.  S.  602. 

As  to  defendant's  right  to  an  examin- 
ation of  plaintiff  in  action  to  recover 
for  injuries  to  person,  see  Wood  r,  Hoff- 
man, 121  App.  Div.  636,  106  N.  Y.  S. 
308. 

341-30  Closson  r.  Bliah,  41  Tnd.  App. 
14,  S3  N.  E.  263.  See  AVestern  I.  Co. 
V.  Bank,  23  Colo.  App.  143,  128  P.  476; 
Eastern  R.  Co.  v.  Tuteur,  127  Wis.  382, 
105  N.  W.  1067. 

Possibility  of  claim  of  privilege  not 
RufTicient  to  cause  denial  of  examina- 
tion. Niehoff  r.  S.,  134  App.  Div.  473, 
119  N.  Y.  S.  247. 

Parties  and  persons  who  are  not  par- 
ties should  not  not  be  included  in  same 
order.      Diefendorf    r.    Fenn,    125    App. 
Div.  651,  110  N    Y.  S.  68. 
Adverse   co-defendants   may  be    exam- 


ined by  defendant.  Weidenfeld  v.  Hol- 
lins,  41  Misc.  616,  85  N.  Y.  S.  217. 
341-31  See  Bradley  f.  Bradley,  137 
App.  Div,  751,  122  N.  Y.  S.  626.  The 
relatrix  in  a  bastardy  action  is  not  a 
partv.  Walker  v.  S.,  43  Ind.  App.  605, 
86  X.  E.  502. 

341-32     Bernick      v.      McClure,      107 
Minn.  9,  119  N.  W.  247. 
342-33     See  Moffat  v.  Leonard,  8  Ont. 
L.  R.  519;   Garland  v.  Clarkson,  9  Ont. 
L.  R.  281. 

342-34  Vano  v.  Co.,  13  Ont.  L.  R. 
421. 

342-36  Examination  of  employe  of  a 
party  may  be  allowed  if  it  is  shown 
that  the  party  seeking  it  cannot  other- 
wise comply  with  an  order  requiring 
him  to  give  a  bill  of  particulars.  Hill 
f.  Bloomingdale,  136  App.  Div.  651, 
121  X"".  Y.  S.  370.  When  examination 
of  one  not  a  partv  allowed.  Chartered 
Bk.  V.  Ins.  Co.,  136  App.  Div.  646,  121 
X.  Y.  S.  399. 

Under  the  Ontario  practice  a  non-resi- 
dent officer  of  a  foreign  corporation 
cannot  be  examined.  Perrins  v.  Wks., 
8  Ont.  L.  R.  634.  Attorney  of  a  foreign 
corporation  may  be  examined  as  an  of- 
ficer thereof.  McXeil  v.  Lewis,  16  Ont. 
L.  R.  652. 

342-37  Contra,  Strodl  v.  Co.,  63  Misc. 
54,   116  X.  Y.  S.  570. 
Former  corporate  officers  may  be  exam- 
ined.    Chittenden  f.  Co.,  132  App.  Div. 
169,   116   X.   Y.    S.    829.     Contra,   Char- 
tered   Bk.    V.    Ins.    Co.,    136    App.    Div. 
646,  121  N.  Y.  S.  399. 
342-38     Chartered  Bk.  r.  Ins.  Co.,  su- 
pra,  if  corporation  is  not  a  party. 
343-39     Contra,  Harbaugh  r.  Co.,  110 
App.  Div.  633,  97  X.  Y.  S.  350;   John- 
son   V.    Co.,    126   Wis.    492,    105    N.    W. 
1048;   Hughes   v.  R.  Co.,  122  Wis.  258, 
99  X.  W.  89 7. 

The  practice  is  for  the  order  to  author- 
ize examination  of  the  party;  if  the 
]iarty  is  a  corporation  the  order  may 
provide  that  certain  of  its  officers  may 
be  examined.  Jacobs  v.  R.  Co.,  112 
App.  Div.  657,  98  X.  Y.  S.  542;  Herr- 
man  v.  Taplev.  64  Misc.  466,  118  N.  Y. 
S.  803.  See  :\rithertz  i:.  Co.,  64  Misc. 
460,  118  X^.  Y.  S.  610. 
Examination  of  officer  of  a  corporation 
as  such,  apart  from  the  corporation, 
not  authorized.  Meade  r.  Assn.,  119 
j  App.  Div.  761,  104  X^.  Y.  S.  523:  .Tacobs 
'  r.  Co.,  112  App.  Div.  657,  98  X.  Y.  S. 
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M-Z;  Shumaker  f.  Doubleday,  116  App. 
Div.  302,  101  N.  Y.  S.  587. 
Director  may  be  examined,  though  he 
has  severed  his  connection  with  cor- 
poration since  alleged  transaction.  So- 
ciete  Generale  f.  Co.  (1904),  1  K.  B. 
(Eng.)  794;  Kirchoffer  V.  Co.,  7  Ont. 
L.  E.  295.  Contra,  Cantin  v.  Co.,  8 
Ont.  L.  E.  531.  But  directors  who  be- 
came such  subsequent  to  transaction 
cannot  be  examined.  Hart  v.  Co.,  41 
Misc.  436,  84  N.  Y.  S.  1065;  In  re 
Thompson,  95  App.  Div.  542,  89  N.  Y. 
S.  4   (president), 

343-40  Contra,  Hughes  v.  E.  Co.,  122 
Wis.  258,  99  N.  W.  897. 
343-41  Examination  should  be  lim^ 
ited  to  officers  having  personal  knowl- 
edge. Solar  B.  P.  Co.  v.  Co.,  128  App. 
Div.  550,  112  N,  Y.  S.  1013. 
343-43  Davies  v.  Bk.,  12  Ont.  L.  E. 
557. 

344-48     In    re  Cohen,    53    Misc.    400, 
104  X.  Y.  S.  1027. 

345-49  See  Boyle  v.  Co.,  46  Misc. 
191,  94  N.  Y.  S.  27. 
Examination  of  Intended  party  only  for 
purpose  of  Jierpetuating  testimon3^  In 
re  Schlotterer,  10.5  App.  Div.  115,  93 
N.  Y.  S.  895. 

Incidental  disclosure  of  a  cause  of  ac- 
tion against  another  person  not  ground 
for  denial.  In  re  Sands,  112  App.  Div. 
649,  98  N.  Y,  S.  459. 
Examination  of  a  defendant  not  al- 
lowed, to  determine  upon  whom  sum- 
mons can  be  served  to  obtain  jurisdic- 
tion over  another  defendant.  Grant  V, 
Co.,  118  App.  Div.  853,  103  N.  Y.  S. 
676. 

Interrogatories  may  be  propounded 
when  the  issue  is  presented  by  an  an- 
swer in  abatement.  Paul  v.  E.  Co.,  33 
Ind.  App.  157,  69  N.  E.  1024. 
345-50  Issues  must  be  joined.  Dief- 
endorf  v.  Fenn,  125  App.  Div.  651,  110 
N.  Y.  S.  68. 

345-51  Examination  before  trial  a 
provisional  remedy.  Phipps  v.  E.  Co., 
133  Wis.  153,  113 'n.  W.  456. 
345-52  Examination  not  allowed  to 
enable  a  party  to  prepare  for  trial. 
Diufendorf  v.  Fenn,  125  App.  Div.  651, 
110  N.  Y.  S.  68. 

345-53  Koppel  v.  Hatch,  50  Misc. 
626,  98  N.  Y.  S.  619;  Ellinger  v.  So- 
ciety, 125  Wis.  643,  104  N.  W.  811 
(allowed  in  aid  of  a  "claim"  urged 
in  defense  of  a  proceeding). 
346-54  Chittenden  v.  Co.,  132  App. 
Div.  169,  116  N.  Y.  S.  829. 


346-55  Diefendorf  v.  Fenn,  125  App. 
Div.  651,  110  N.  Y.  S.  68. 
347-57  Eosenthal  f.  Jackson,  125 
App.  Div.  895,  110  N.  Y.  S.  786  (to  as- 
certain existence  of  cause  of  action) ; 
Connors  v.  Collier,  65'  Misc.  169,  119  N. 
Y.  S.  513;  Knight  v.  Morgenroth,  93 
App.  Div.  424,  87  N.  Y.  S.  693.  See 
Storer  v.  Harris,  141  N.  Y.  S.  897. 
Comp.  Istok  t\  Senderling,  118  App. 
Div.  162,  103  N.  Y.  S.  13.  Contra.  Gratz 
v.  Parker,  137  Wis.  104,  118  N.  W.  637. 
347-58  Brichta  v.  Simon,  152  App. 
Div.  832,  137  N.  Y.  S.  751;  White  v. 
Co.,  134  App.  Div.  948,  118  N.  Y.  S. 
1057;  Akhurst  v.  Co.,  64  Misc.  445,  119 
N.  Y.  S.  561  (absolute  necessity  must 
be  shown  if  it  is  sought  to  take  deposi- 
tion of  one  not  a  party  after  action 
begun) ;  F.  Garia  v.  Salomon,  84  N.  Y. 
S.  508;  Eichardson  &  B.  Co.  v.  Schift", 
93  App.  Div.  368,  87  N.  Y.  S.  672; 
Grant  v.  Greene,  118  App.  Div.  850,  103 
N.  Y.  S.  674;  Ellinger  v.  Society,  138 
AVis.  390,  120  N.  W.  235.  See  McCor- 
mack  V.  Coddington,  98  App.  Div.  13, 
90  N.  Y.  S.  218;  Griffen  v.  Davis,  99 
App.  Div.  65,  90  N.  Y.  S.  491;  Wagner 
V.  Co.,  89  N.  Y.  S.  323. 
"Necessary"  and  "material"  not 
svnonymous.  Koplin  v.  Hoe,  108  N. 
Y.  S.  602. 

347-59  Irving  v.  Higgins,  131  App. 
Div.  184,  115  N.  Y.  S.  254. 
Positive  allegations  in  the  complaint 
not  construed  as  showing  that  the  facts 
are  within  knowledge  of  plaintiff. 
Istok  V.  Senderling,  118  App.  Div.  162, 
103  N.  Y.  S.  13. 

348-61  Tanenbaum  v.  Lippmann,  89 
App.  Div.  17,  85  N.  Y.  S.  122.  See 
Schnabel  v.  Bank,  137  N.  Y.  S.  725. 
Contra,  Niehoff  v.  Co.,  134  App.  Div. 
473,  119  N.  Y.  S.  247. 
Ability  to  procure  from  others  the  same 
evidence  no  reason  for  refusing  exam- 
ination. Grant  v.  Greene,  118  App.  Div. 
850,  103  jSr.  Y.  S.  674;  Turck  v.  Chis- 
holm,  53  Misc.  110,  103  N.  Y.  S.  1095; 
McKeand  f.  Locke,  115  App.  Div.  174, 
100  N.  Y.  S.  704;  Goldmark  v.  Co.,  HI 
App.  Div.  526,  97  N;  Y.  S.  1078.  See 
also  Cherbuliez  v.  Parsons,  108  N,  Y. 
S.  321. 

348-62  Oppenheimer  v.  Van  Eaalte, 
151  App.  Div.  601,  136  IST.  Y.  S.  197; 
Heller,  Hirsch  &  Co.  v.  Mfg.  Co.,  155 
App.  Div.  211,  140  N".  Y.  S.  117;  Gee  v. 
Pendas,  87  App.  Div.  157,  84  N.  Y.  S. 
32;  Watt  v.  Feltman,  111  App.  Div. 
314,  97  N.  Y.  S.  737;   Lyon  v.  Gloeck- 
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ner,  80  Misc.  642,  141  N.  Y.  S.  851; 
Grant  v.  Leopold,  61  Misc.  79,  113  N. 
Y.  S.  167;  Williams  v.  Snowman,  142 
N  Y.  S.  225.  See  Thompson  v.  Alden, 
135  App.  Div.  57,  119  N.  Y.  S.  742; 
Mason  v.  Pub.  Co.,  154  App.  Div.  651, 
139  X.  Y.  S.  639;  Meredith  v.  Dodd,  145 
N.  Y.  S.  662. 

Uuder  the  New  York  Code  order  for 
examination  of  party  cannot  embrace 
an  order  for  the  production  of  books 
and  papers,  except  in  the  single  case 
of  corporate  books,  which  may  be  used 
to  refresh  memory.  Gee  f.  Pendas,  87 
App.  Div.  157,  84  N.  Y.  S.  32;  Hart  v. 
Co.,  Ill  Misc.  436,  84  N.  Y.  S.  1065; 
Knickerbocker  Tr.  Co.  v.  Sehroeder,  109 
N.  Y.  S.  1024;  Coin  N.  Co.  v.  Linden- 
born,  106  N.  Y.  S.  508;  In  re  Thompson, 
95  App.  Div.  542,  89  N.  Y.  S.  4.  See 
Shumaker  v.  Doubleday  Co.,  116  App. 
Div.  302,  101  N.  Y.  S.  587;  Harbaugh 
r.  Co.,  110  App.  Div.  633,  97  N.  Y.  S. 
350;  Bovle  v.  Co.,  46  Misc.  191,  94  N. 
Y.  S.  27;  Bruen  v.  Co.,  106  App.  Div. 
248,  94  N.  Y.  S.  304. 
349-64  Sufrin  v.  Imp.  Co.,  153  App. 
Div.  8S7,  138  N.  Y.  S.  3S2;  Richards 
V.  Whiting,  127  App.  Div.  208,  111  N. 
Y.  S.  21;  Goldmark  v.  Co.,  Ill  App. 
Div.  526,  97  N.  Y.  S.  1078;  Kaminer 
V.  Co.,  72  Misc.  356,  130  N.  Y.  S.  138; 
Strodl  V.  Co.,  63  Misc.  54,  116  N.  Y. 
S.  570.  See  Sullivan  v.  R.  Co.,  152  Wis. 
574,  140  N.  W.  316;  American  Food  P. 
Co.  V.  Mill.  Co.,  151  Wis.  385,  138  N. 
W.  1123. 

349-65     Presumption     of     knowledge 
by  person  to  be  examined  justifies  an 
order.     Anderson    v.   Lisman,    130  App. 
Div.  134,  114  N.  Y.  S.  348. 
349-66     Smyth    v.    Lichtenstein,    137 
App.  Div.  310,  122  N.  Y.  S.  73;  Grant 
f.    Co.,   118   App.    Div.    853,   103    N.   Y. 
S.  676.     See  Edmundson  v.  Co.   (1905), 
2   K.    B.    (Eng.)    523;    Plvmouth    Mut. 
Sec.  V.  Assn.   (1906),  1  K.  B.  403. 
Interrogatories   may  be  used   to   elicit 
answers  on  which  to  strike  out  a  plead- 
ing as  sham.     Paul  v.  R.  Co.,  33   Ind. 
App.   157,   69    N.   E.   1024. 
349-67     Hagertv  r.  Co.,  138  App.  Div. 
905,   122  N.   Y.   S.   843;    Waitzf elder  v. 
Co.,  120   App.   Div.    144,   104    N.    Y.   S. 
796;   Whitney   v.  Rudd,  100  App.  Div. 
492,  91  N.  Y.  S.  429. 
350-69     Ehrich   v.  Co.,  52  Misc.  641, 
103  N.  Y.  S.  1023;  MeCormack  v.  Cod- 
dington,  98  App.  Div.  13,  90   N.  Y.  S. 
218. 
350-70    Where  both  purposes  stated 


in  petition,  examination  denied.  Frear 
V.  Duryea,  151  App.  Div.  687,  136  N.  Y. 
S.  264. 

350-71  Mendelson  v.  Newborg,  155 
App.  Div.  892,  139  X.  Y.  S.  1052;  Bad- 
ger B.  Mfg.  Co.  V.  Daly,  137  Wis.  601, 
119  X'.  W.  328. 

Examination  not  allowed  to  enable 
plaintiff  to  state  amount  of  damages. 
Mendelson  v.  Xewborg,  155  App.  Div. 
S92,  139  X.  Y.  S.  1052. 
Examination  not  necessary  to  frame 
complaint  for  an  accounting.  Pierce 
V.  Co.,  121  App.  Div.  501,  106  N.  Y. 
S.  28;  Boskowitz  v.  Sulzbacher,  121 
App.  Div.  878,  106  X^  Y.  S.  865. 
351-72  Thompson  v.  Haigh,  134  App. 
Div.  614,  119  X.  Y.  S.  331;  Gardner 
V.  Hopper,  124  App.  Div.  654,  109  X.  Y. 
S.  95. 

351-75  In  re  Cohen,  53  Misc.  400, 
104  X.  Y.  S.  1027.  Coiy^p.  Hill  v.  Mc- 
Kane,  115  App.  Div.  537,  101  N.  Y. 
S.  411. 

In  Wisconsin  examination  may  be  had 
though  affidavits  show  plaintiff  does 
not  know  that  cause  of  action  exists; 
but  cpntra,  where  it  is  so  shown  that 
no  cause  of  action  does  or  can  exist. 
Gratz  V.  Parker,  137  Wis.  104,  118 
X.  W.  637. 

353-77  Right  exists  if  affidavit  shows 
that  plaintiff  may  recover.  Heckendorn 
r.  Roraadka,  138  Wis.  416,  120  X.  W. 
257. 

353-7S  Ellett  i\  Young,  95  App.  Div. 
417,  88  X.  Y.  S.  661  (examination  of 
agent  to  discover  principal  not  al- 
lowed); In  re  Cohen,  53  Misc.  400,  104 
X.  Y    S.  1027. 

353-79  White  f.  Assn.  (1905),  1  K. 
B.  (Eng.)  653;  Plvmouth  Mut.  Soc.  f. 
Assn.  (1906),  1  K.  B.  (Eng.)  403:  Mas- 
sev-H.  Co.  V.  Co.,  11  Ont.  L.  R.  (Can.) 
227;  Union  C.  Co.  r.  Court,  149  Cal. 
790,  87  P.  1035;  Minihan  v.  R.  Co., 
197  Mass.  367,  83  X.  E.  871;  Watkins 
f.  Cape,  84  X.  J.  L.  143,  86  A.  545; 
N.  Y.  Assets  Realtv  Co.  v.  Pforzheimer, 
158  App,  Div.  700,  143  X.  Y.  S.  898; 
Hirsh  r.  Blair,  152  App.  Div.  941,  137 
X.  Y.  S.  753;  Williams  r.  Snowman,  142 
N.  Y.  S.  225;  Schuler  v.  Woodward,  137 
App.  Div.  576,  122  X.  Y.  S.  404;  George 
L  R.  &  Bros.  V.  Learv,  130  X.  Y.  S. 
156;  Graham  r.  Co.,  2  O.  X.  P.  (X.  S.) 
612;  Horlick's  M.  M.  Co.  f.  Spiegel 
Co.,  155  Wis.  201,  144  N.  W.  272.  See 
Plavfair  v.  Cormack,  24  O.  W.  R.  56, 
4  6.  W.  X.  817.  9  D.  L.  R.  455; 
Hirsh  V.  Blair,  152  App.  Div.  941,  137 
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N.  Y.  S,  753;  Rochester  Const.  Co,  v. 
Maeh.  Co.,  145  N.  Y.  S.  930;  Weber 
V.  Columbia,  154  App.  Div.  881,  138  N. 
Y.  S.  878. 

Any  specific  facts  supporting  defense 
of  general  denial  may  be  called  for. 
Grebenstein  f.  Co.,  205  Mass.  431,  91 
N.  E.  411. 

353-80  Higgins  v.  Co.,  137  App.  Div. 
823,  122  N.  Y.  S.  465.  See  Yellow  T. 
Co.  V.  'Gaynor,  159  App.  Div.  899,  144 
N.  Y.  S.  599. 

Examination  not  permitted  to  learn 
wealth  of  derendant  in  divorce  action 
where  his  guilt  is  not  yet  established. 
Reynolds  v.  Reynolds,  81  Misc.  362,  142 
N.   Y.   S.  1. 

354-81  Knight  v.  Co.,  55  Fla.  301,  45 
S.  1025;  Solar  B.  P.  Co.  v.  Co.,  128 
App.  Div.  550,  112  N.  Y.  S.  1013  (court 
may  limit  scope  of  order  on  its  own 
motion). 

354-82  Gavin  v.  Co.,  122  App.  Div. 
643,  107  N.  Y,  S.  272;  Hart  v.  Co.,  41 
Misc.  436,  84  N.  Y.  S.  1065;  Ellinger 
V.  Soc,  138  Wis.  390,  120  N.  W.  235. 
See  McDonald  i\  Morse,  96  App.  Div. 
406,  89  N.  Y.  S.  176. 
Examination  not  allowed  as  to  mat- 
ters alleged  in  the  answer  which  set 
up  a  new  cause  of  action.  Weidenfeld 
V.  Hollins,  41  Misc.  616,  85  N.  Y.  S. 
217;   Oakes  v.  Co.,  119  App.  Div.  358, 

104  N.  Y.  S.  244  (incompetent  evi- 
dence cannot  be  considered  material) ; 
Tirpak  f.  Hoe,  53  Misc.  532,  103  N. 
Y.  S.  795  (as  to  manner  in  which  in- 
juries  were  received,  their  nature  and 
extent,  proper).  See  Potter  v.  Village, 
112  App.  Div.  91,  98  N.  Y.  S.  186;  Mul- 
doon  V.  R.  Co.,  98  App.  Div.  169,  91  N. 
Y.  S.  65  (to  determine  whether  train 
which  killed  deceased  was  operated  by 
defendant  proper). 

354-83  See  "W^illiams  v.  Snowman, 
142  N.  Y.  S.  225. 

355-84  Knight  v.  Co.,  55  Fla.  301, 
45  S.  1025;  Wakeley  v.  R.  Co.  (Mass.), 

105  N.  E.  436;  Watkins  v.  Cope,  84  N. 
J.  L.  143,  86  A.  545;  Skellv  v.  Mortimer, 
154  App.  Div.  921,  138  N.  Y.  S.  1100; 
Kerr  v.  Hammond,  153  App.  Div.  681, 
138  N.  Y.  S.  619;  Schulte  v.  Petruzzi, 
153  App.  Div.  889,  137  N.  Y.  S.  1103; 
Locomobile  Co.  v.  Nichols,  140  N.  Y.  S. 
1041;  Williams  V.  Snowman,  142  N.  Y. 
S.  225;  Cully  v.  R.  Co.,  35  Wash.  241, 
77  P.  202. 

Employe's  report  to  defendant  contain- 
ing names  of  witnesses  of  accident,  etc., 
need  not  be  disclosed.     Spinney  v.  R. 


Co.,  188  Mass,  30,  73  N.  E.  1021  (stat- 
ute). 

355-85  Watkins  v.  Cope,  84  N.  J.  L. 
143,  86  A,  545;  Elson  v.  Ungerger,  146 
N.  Y.  S.  533  ("not  to  discover  name 
of  witness");  Sperry  v.  Co.,  135  App. 
Div.  285,  120  N.  Y.  S.  362;  Wood  r. 
Hofeman,  121  App.  Div.  636,  106  N.  Y. 
S.  308;  Knight  V.  Morgenroth,  93  App, 
Div.  424,  87  N.  Y.  S,  693;  Merrill  v. 
Woolworth,  53  Misc.  253,  103  N.  Y.  S. 
57;  Jones  v.  Goode,  7  O.  C.  C.  (N.  S.) 
589.  See  M'Kenna  v.  Tully,  109  App. 
Div.  598,  96  N.  Y.  S.  561;  Ehrich  v. 
Root,  122  App,  Div.  719,  107  N.  Y.  S. 
846;  Hartog,  etc.  Co.  v.  Wks.,  124 
App.  Div.  627,  109  N.  Y.  S.  113  (items 
and  details  going  to  make  up  damages, 
not  necessary  to  plaintiff's  case).  Coinp. 
Edelstein  r.  Goldfield,  92  N.  Y.  S.  243; 
Lewis  V.  Buffalo,  115  App.  Div.  735,  100 
N.  Y.  S.  1052  (result  of  investigation 
as  to  the  cause  of  action  made  by  de- 
fendant, not  necessary  to  plaintiff's 
case);  Wood  v.  Wks.,  114  App.  Div. 
108,  99  N.  Y.  S.  677  (extent  of  author- 
ity of  agent,  necessary) ;  Reed  v.  Smith, 
122  App.  Div.  795,  107  N.  Y.  S.  893 
(examination  to  identify  letters  and 
telegrams,  the  basis  of  an  action,  prop- 
er); Gavin  v.  Co.,  122  App.  Div.  643, 
107  N.  Y.  S.  272;  Nocito  v.  Acierno, 
122  App.  Div.  45,  106  N.  Y.  S.  785 
(not  discover  name  of  witness). 
355-86  Graham  v.  Co.,  2  O.  N.  P. 
(N.  S.)    612. 

355-87  Rogers  v.  Adler,  137  App. 
Div.  197,  121  N.  Y.  S.  941;  McCor- 
mack  r.  Coddington,  98  App.  Div.  13, 
90  N.  Y.  S.  218. 

35«-89  Grebenstein  v.  Co.,  205  Mass. 
431,  91  N.  E.  411  (names  of  witnesses 
or  manner  of  proving  case) ;  Reuseng 
V.  Arkenburgh,  136  App.  Div.  653,  121 
N.  Y.  S.  353.  Comp.  Cherbuliez  v.  Par- 
sons, 123  App,  Div.  814,  108  N.  Y.  S. 
321. 

356-92     See  McKergow  v.  Comstock, 
11   Ont.  L.  R.    (Can.)    637. 
Pleadings  determine  scope  of  examina- 
tion.    Northern  Ins.   Co.  V.   Wood,  118 
N.  Y.  S.  1043. 

356-93  Pleading  a  good  defense  is 
not  cause  for  denying  examination. 
Schweinburg  v.  Altman,  131  App.  Div. 
795,  116  N.  Y.  S.  318. 
356-94  Horlick's  M.  M.  Co.  v.  Spie- 
gel Co.,  155  Wis.  201,  144  N.  W.  272. 
A  general  examination  may  be  allowed 
in  discretion  of  court  where  party  seek- 
ing it  has  been  deprived  of  the  only 
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witness  whose  testimony  could  establish 
his  defense.  Alden  v.  O'Brien,  138 
App.  Div.  249,  122  N.  Y.  S.  910,  foil. 
Herbage  v.  Utica,  109  N.  Y.  81,  16  N.  E. 
62. 

357-95  Garia  v.  Salomon,  84  N.  Y. 
S.  508. 

358-96  Bailey  v.  Matthews,  156  N. 
C.  78,  72  S.  E.  92. 

358-97  Cherbuliez  v.  Parsons,  123 
Aj.p.  Div.  814,  108  N.  Y.  S.  321;  Waitz- 
felder  v.  Co.,  120  App.  Div.  144,  104  N. 
Y.  S.  796. 

Affidavit  must  set  out  facts  showing 
materiality  and  necessitv.  Revnolds  f. 
Callan,  134  App.  Div.  732,  119  N.  Y. 
S.  135. 

358-98  See  Schulte  v.  Petruzzi,  153 
App.  Div.  889,  137  N.  Y.  S.  1103. 
358-1  Boskowitz  v.  Sulzbacher,  121 
App.  Div.  878,  106  N.  Y.  S.  865;  Bos- 
kowitz V.  Ulmann,  121  App.  Div.  887, 
106  N.  Y.  S.  870;  Grant  v.  Greene,  118 
App.  Div.  850,  103  N.  Y.  S.  674;  Mit- 
chell V.  Co.,  124  App.  Div.  325,  108  N. 
Y.  S.  953. 

359-5  Attorney  may  make  affidavit 
for  non-resident  plaintiff.  Reed  r. 
Smith,  122  App.  Div.  795,  107  N.  Y. 
S.  893.  His  personal  knowledge  must  be 
alleged.  Independent  S.  Dist.  v.  Dist., 
148  la.  154,  125  N.  AV.  184. 
359-6  Bovd  v.  McGuire,  137  App. 
Div.  937,  122  N.  Y.  S.  263,  must  show 
cause  of  action.  See  American  Food  P. 
Co.  V.  Mill.  Co.,  151  Wis.  385,  138  N. 
W.  1123. 

Affidavit  must  state  that  no  previous 
application  has  been  made.  Mitchell 
f.  Greene,  121  App.  Div.  677,  106  X.  Y. 
S.  449;  Hirshfield  v.  Co.,  51  Misc.  644, 
99  N.  Y.  S.  912  (must  be  addressed  to 
iudfre  and  not  court). 
Statement  of  conclusions  not  enough. 
Scgschneider  r.  Co.,  134  App.  Div.  217, 
118  N.  Y.  S.  1000. 

359-7  Mitchell  v.  Co.,  124  App.  Div. 
325,  108  N.  Y.  S.  953.  See  Meade  v. 
Assn.,  119  App.  Div.  761,  104  N.  Y.  S. 
523. 

360-10     In   re   Cohen,    53    Misc.    400, 
104  N.  Y.  S.  1027.     See  Knight  r.  Co., 
55  Fla.  301,  45  S.  1025. 
360-11     Donalson  i:  R.  Co.,  119  App. 
Div.  513,  104^.  Y.  S.  178. 
360-13     But   see  Durand  i;.  Ins.   Co., 
14  Quebec  P.  R.   243. 
360-16    Examination  of  non-resident 
party   must   l)e   bv   a   commission.      Oil- 
i-oy   V.   Co.,   55    Misc.   32,   106  N.   Y.   S. 
171.     See  Heller,  Hirsh  &  Co.  v.  Mfg. 


Co.,  155  App.  Div.  211,  140  N.  Y.  S. 
117. 

361-17  Interrogatories  may  be  an- 
nexed to  the  petition  or  answer,  sub« 
sequently  to  their  filing,  in  discretion 
of  court.  Free  v.  Co.,  135  la.  69,  110 
N.  W.  143. 

Application  pending  demurrer  to  com- 
plaint, ]ireniature.  Frear  v.  Durvea,  151 
App.  Div.  6S7,  136  X.  Y.  S.  2(34. 
Laches  of  applicant  does  not  affect  his 
right  to  examination.  Goldmark  v.  Co., 
Ill  App.  Div.  526,  97  N.  Y.  S.  1078; 
Boyle  v.  Co.,  46  Misc.  191,  94  N.  Y.  S. 
27.  Comp.  Whitney  v.  Rudd,  100  App. 
Div.  492,  91  N.  Y.  S.  429. 
361-18  Knight  v.  Co.,  56  Fla.  301, 
45  S.  1025.  See  Miller  v.  Xevins,  115 
App.  Div.  139,  100  N.  Y.  S.  703;  Os- 
borne V.  Barber,  105  App.  Div.  236,  93 
N.  Y.  S.  833. 

Examination  during  trial  provided  for 
by  statute,  but  will  not  be  allowed  for 
a  cause  existing  and  known  to  the 
other  partv  before  trial  commenced. 
Hebron  v.  Work,  101  App.  Div.  463,  92 
N.  Y.  S.  149. 

361-19  Time  for  answering  may  be 
extended  by  court.  Independent  S. 
Dist.  V.  Dist.,  148  la.  154,  125  N.  W. 
184. 

Separate  orders  should  provide  for  ex- 
amination of  party  and  one  not  a  party. 
Chartered  Bk.  v.  Ins.  Co.,  136  App. 
Div.-  646,  121  X.  Y.  S.  399. 
Place  for  holding  examination  must 
be  within  iurisdiction  of  court  granting 
order.  Powell  v.  R.  Co.  (Can.),  11  West. 
L.  Rep.  613. 

361-20  Skohny  v.  Richter,  132  App. 
Div.  680,  117  N.  Y.  S.  297,  limited  to 
matters  in  issue. 

361-21  Gavin  r.  Co.,  122  App.  Div. 
643,  107  N.  Y.  S.  272. 
362-22  Authority  of  defendant  to 
operate  a  railroad  must  be  proved  by 
the  evidence  prescribed  by  law.  Mul- 
doon  V.  R.  Co.,  98  App.  Div.  169,  91 
N.  Y.  S.  65. 

862-23  Court  should  select  questions 
which  mav  properly  be  answered.  Ga- 
vin f.  Co.,  122  App.  Div.  643,  107  N. 
Y.  S.  272. 

362-25  Sparks  r.  Reeves,  165  Ala. 
352,  51  S.  574  (answers  should  be  made 
to  such  interrogatories  as  do  not  call 
for  incriminating  testimony,  and  ob- 
iections  filed  to  such  as  do);  Chappell 
r.  Chappell,  116  App.  Div.  573,  101  N. 
Y.  S.  S46:  Shogrv  r.  Naser,  80  Misc. 
145,  140  N.  Y.  S.  1014.    See  Chambers 
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V.  Jalfray,  12  Ont.  L.  E.  (Can.),  377, 
party  must  answer  incriminatory  ques- 
tions— another  law  prohibiting  use  of 
such  answers  against  him. 
Cannot  inspect  books,  but  witness- may 
refresh  memory  from  books.  Williams 
V.  Snowman,  142  N.  Y.  S.  225. 
May  ask  if  he  possesses  relevant  docu- 
ments.—Stapley  V.  E.  Co.,  22  W.  L.  E. 
1. 

Statements  to  prosecuting  officers,  priv- 
ileged. Schultz  V.  Strauss,  127  Wis. 
325,  106  N.  W.  1066. 
Trade  secrets  pri-vilegecl.  Jones  v. 
Goode,  7  O.  C.  C.  (N".  S.)  SSQ. 
Privilege  of  witness  does  not  excuse 
him  from  incriminating  a  corporation 
of  which  he  is  an  officer.  Nelson  v.  U. 
S.,  201  U.  S.  92;  Meade  v.  Assn.,  119 
App.  Div.  761,  104  N.  Y.  S.  523. 

363-27     See  Jones  v.  Goode,  7  O.  C. 

C.  (N.  S.)  589. 

Production  of  all  papers  relating  to 
controversy  cannot  be  compelled  by 
such  order.  Began  v.  Co.,  129  App. 
Div.  315,  113  N.  Y.  S.  738. 
363-28  See  Nat.  Assn.  v.  Smithies 
(1906),  App.  Cas.  (Eng.)  434. 
363-29  Thompson  f.  Alden,  135  App. 
Div.  57,  119. N.  Y.  S.  742;  Eeynolds  v. 
Eeynolds,  81  Misc.  362,  142  N.  Y.  S.  1; 
Meade  v.  Assn.,  supra.  Comp.  Ely  v. 
Perkins,  57  Misc.  361,  108  N.  Y.  S.  613. 
364-32  Duty  of  corporation  in  an- 
swering interrogatories  to  select  agent 
familiar  with  facts.  Cleveland,  etc. 
E.  Co.  V.  Miller,  165  Ind.  381,  74  N. 
E.  509;  Clarkson  v.  Bk.,  9  Ont.  L. 
E.  (Can.)  317. 

364-33  Cleveland,  etc.  E.  Co.  v.  Mil- 
ler, supra.  But  see  Southern  E.  Co.  v. 
Hayes  (Ala.),  62  S.  874. 
365-35  Large  number  of  interroga- 
tories may  be  grouped  according  to 
point  at  issue,  and  one  answer  made 
to  each  group.  Pearce  v.  Co.,  48  Wash. 
38,  92  P.  773. 

366-36  Prestwood  v.  Carlton,  162 
Ala.  327,  50  S.  254. 

366-40  See  Central  Texas  Co.  v.  Co., 
45  Tex.  Civ.  199,  99  S.  W.  1144,  third 
person  witness. 

367-41  City  Deposit  Bk.  v.  Green, 
138  la.  156,  115  N.  W.  893;  Sparks  D. 
Taylor,  99  Tex.  411,  90  S.  W.  485  (no- 
tice of  intention  to  state  new  matter 
need  not  be  given  previous  to  examina- 
tion). 
367-44     Self-serving     and     unrespon- 


sive statements,  stricken  out.  Garrison 
V.  Glass,  139  Ala.  512,  36  S.  725. 
367-45  Eogers  v.  Cement  Co.,  23  O. 
W.  E.  264,  4  O.  W.  N.  299,  6  D.  L.  E. 
858,  909;  McWilliams  v.  Co.,  10  Ont. 
L.  E.  639;  McSwane  v.  Foreman,  167 
Ind.  171,  78  N.  E.  630;  Houser  v. 
Laughlin  (Ind.  App.),  104  N.  E.  309; 
Free  v.  Co.,  135  la.  69,  110  N.  W.  143; 
Givens  v.  Exp.  Co.  (Miss.),  64  S.  737; 
Eastern  E.  Co.  v.  Tuteur,  127  Wis.  3S2, 
105  N.  W.  1067.  See  Parsons  v.  Fran- 
cis. 24  W,.  L.  E.  938,  4  W.  W.  E.  1015, 
1216,  11  D.  L.  E.  847;  Knapp  i\  Order, 
36  Wash.  601,  79  P.  209, 
Procedure  before  referee  or  justice  on 
refusal  of  party  to  answer  question. 
Guenther  v.  Eidgway,  159  App.  Div.  74, 
143  N.  Y.  S.  961. 

368-51  Failure  to  appear  for  cross- 
examination  cause  for  striking  out  tes- 
timony given  on  direct  examination. 
Beardsworth  v.  Whitehead,  137  App. 
Div.  306,  122  N.  Y.  S.  31. 
370-59  Eosenau  v.  Powell,  173  Ala. 
123,  55  S.  789;  Locust  v.  Eandle, '  46 
Tex.  Civ.  544,  102  S.  W.  946;  Ccnnell 
r.  Nickey  (Tex.  Civ.),  167  S.  W.  313. 
371-61  Morrison  v.  Eutledge,  22  W. 
L.  E.  364,  22  Man.  L.  E.  645,  3  W. 
W.  E.  121,  8  D.  L.  E.  325.  Judgment 
for  damages  cannot  go  unless  answers 
to  the  interrogatories  disclose  amount 
thereof.  Independent  S.  Dist.  v.  Dist., 
148  la.  154,  125  N.  W.  184. 
371-62  See  Cusachs  v.  Dugue,  113 
La.  261,  36  S.  960. 

Amended  answer  filed  without  leave, 
containing  facts  sought  to  be  elicited 
by  interrogatories,  will  prevent  judg- 
ment by  default  for  failure  to  answer 
them.  Free  r.  Co.,  supra. 
Where  deposition  of  party  refusing  to 
answer  interrogatories  is  subsequently 
taken,  touching  same  matters  they  will 
not  be  taken  as  confessed.  Hunts- 
berry  V.  Smith,  28  Ky.  L.  E.  877,  90 
S.  W.  601. 

371-63  Free  v.  Co.,  135  la.  69,  110 
N.  W.  143;  Donaldson  v.  Dobbs,  35  Tex. 
Civ.  439,  80  S.  W.  1084;  Sanborn  v. 
Bush,  41  Tex.  Civ.  24,  91  S.  W.  883; 
Baldwin  v.  Eichardson,  39  Tex.  Civ, 
406,   87  S.   W'.   746. 

372-66  City  Deposit  Bk.  v.  Green, 
138  la.  156,  115  N.  W.  893. 
Leave  to  file  further  answers  or  fur- 
ther time  in  which  to  answer,  discre- 
tionary. Spinney  v.  E.  Co.,  188  Mass. 
30,  73  N.  E.  1021. 
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373-67  Southern  R.  Co.  v.  Hayes 
(Ala.),  62  S.  874;  Calvert  V.  Calvert 
(Ala.),  60  S.  261. 

373-68  Southern  E.  Co.  v.  Hayes, 
supra, 

373-70  Beem  v.  Farrell,  13-5  la.  670, 
113  N.  W.  509. 

Answers  not  introduced,   not   evidence. 
Birmingham  R.,  etc.  Co.  V.  Haggard,  155 
Ala.  343,  46  S.  519. 
374-73    'Southern    R.    Co.    r.    Hayes 
(Ala.),  62  S.  874. 

Cannot  read  to  jury  statement  that 
party  refused  to  answer  questions  until 
ordered  by  court.  Harrington  v.  R.  Co., 
214  Mass.  563,  101  N.  E.  977. 
375-79  Keit  v.  Garden  Co.,  147  N. 
Y.  S.  11;  Johnson  v.  Co.,  126  Wis.  492, 
105  N.  W.  1048  (examination  of  officer 
of  corporation  is  examination  of  a 
party). 

Party  answering  Interrogatories  cannot 
use  them  at  trial  primarily.  Beem  v. 
Farroll,  supra. 

Deposition  of  corporation  agent  of  em- 
ploye.— The  rule  that  a  party  's  deposi- 
tion is  admissible  though  he  is  pres- 
ent at  the  trial  does  not  apply  to  depo- 
sition of  agent  or  employe  of  a  cor- 
poration party.  Hughes  v.  R.  Co.,  122 
Wis.  258,  99  N.  W.  897,  dist.  Meier 
V.  Paulus,  70  Wis.  165,  35  X.  W.  301. 
376-84  Answers  to  interrogatories 
may  be  used  in  a  second  suit  in  an- 
other forum,  where  same  subject-matter 
is  involved  between  same  parties.  Al- 
len, McI.  Co.  V.  Bk.,  129  Ga.  748,  59 
S.  E.  813. 

Irresponsiveness,  not  cause  for  striking 
answers.  Sullivan  T.  Co.  v.  R.  Co.,  163 
Ala.  125,  50  S.  941.  But  irresponsive 
matter  stricken  out  when  offered  by 
party  in  answer  to  whose  question  it 
was  given  on  motion  of  other  party. 
Birmingham  R.  L.  &  P.  Co.  v.  Morris, 
163  Ala.  190,  50  S.  198. 
377-87  Saekstaeder  r.  Kast,  31  Ky. 
L.  R.  1304,  105  S.  W.  435.  See  Mini- 
han  V.  R.  Co.,  197  Mass.  367,  83  N. 
E.  871.  Comp.  Laredo  v.  Perkins,  132 
La.  660,  61  S.  728. 
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380-1     Barlew  v.  S.,  5  Ala.  App,  290, 
57  S.  601;  Fugua  v.  C,  118  Kv.  578,  81 
S.  W.  923;  Dowler  v.  Co.,  71  W.  Va.  417, 
76   S.   E.   845.     See  Maddox   v.   Eaton- 


ton,  8  Ga.  App.  817,  70  S.  E.  214;  Dean 
V.  C,  25  Ky.  L.  R.  1876,  78  S.  W. 
1112  (allowing  witness  to  make  narra- 
tive statement  before  counsel  permitted 
to  propound  question,  not  error). 
This  is  especially  true  where  conflict  is 
sharp  and  where  the  case  is  tried  with 
acerbity  on  both  sides,  and  numerous 
objections,  interruptions,  and  argu- 
ments intervene  all  through  the  prog- 
ress of  the  trial,  and  where  it  is  mani- 
fest certain  witnesses  on  one  side  or 
the  other  knowingly  testifj'  falsely. 
P.  V.  Hoek,  169  Mich.  87,  134  N.  W. 
1031. 

It  is  error  for  the  circuit  judge  to  un- 
dertake to  direct  the  manner  in  which 
the  plaintiff  should  conduct  his  case 
and  examine  his  witnesses  before  the 
magistrate.  McKnight  v.  Dyson,  91  S. 
C.  337,  74  S.  E.  753. 
Several  counsel. — Limiting  examina- 
tion of  each  witness  to  one  counsel, 
proper  in  discretion  of  court.  S.  v. 
Nugent,  116  La.  99,  40  S.  581. 
Explaining  testimony. — Witness  may 
explain  his  testimony.  Hawaii  v. 
Kapea,  11  Haw.  293;  Swygart  v.  Wil- 
lard,  166  Ind.  25,  76  N.  E.  755;  Pacific 
E.  L.  Co.  f.  Co.,  46  Or.  194,  80  P.  105. 
And  counsel  may  question  him  for  this 
purpose.  Texas  M.  R.  v.  Ritchey,  49 
Tex.  Civ.  409,  108  S.  W.  732. 
Extent  of  examination  into  collateral 
matters  discretionary  with  court. 
Carey  v.  R.  Co.,  124  App.  Div.  524, 
108  N.  Y.  S.  1034. 

Deaf  witness  may  be  handed  written 
questions  after  they  have  been  read 
over.  Harrison  v.  Thackaberry,  248 
HI.  512,  94  N.  E.  172. 
380-2  Penry  v.  Dozier,  161  Ala.  292, 
49  S.  909;  Nashville,  etc.  R.  Co.  f. 
Moore,  148  Ala.  63,  41  S.  984;  Parrish 
V  S.,  139  Ala.  16,  36  S.  1012;  P.  v. 
Casselman,  10  Cal.  App.  234,  101  P. 
693;  .Tones  v.  S.,  65  Fla.  Ill,  61  S. 
185;  Thomas  v.  S.,  47  Fla.  99,  36  S. 
161;  American  C.  Co.  r.  Hill,  226  111. 
227,  80  N.  E.  784;  Spohr  r.  Chicago,  206 
HI.  441,  69  N.  E.  515;  S.  r.  Caron,  118 
La.  349,  41  S.  960  (repeating  previous 
testimony);  Tucker  v.  Mills,  76  S.  C. 
539,  57  S.  E.  626.  But  see  Carnes  r. 
C.  27  Ky.  L.  R.  1205,  S7  S.  W.  1123, 
improper  to  compel  defendant  to  repeat 
several  times  answers  from  which  jury 
may  draw  erroneous  conclusions. 
380-3  Steltemeier  v.  Barrett  (Mo. 
App.),  122  S.  W.  1095. 
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Court  may  admonish  female  witness  to 
answer,  however  unpleasant  it  may  be 
to  her.  Jones  v.  S.,  138  Ga.  136,  74  S. 
E.  1001. 

381-8  Stroh  v.  R.  Co.,  25  Ky.  L.  B. 
186S,  78  S.  W.  1120;  Teel  v.  R.  Co., 
66  W.  Va.  315,  66  S.  E.  470.  See  Ben- 
son V.  S.,  51  Tex.  Cr.  367,  103  S.  W. 
911. 

381-10  Kettenbaeh  v.  U.  S.,  202  Fed. 
377,  120  C.  C.  A.  505;  Dutton  v.  Ty., 
13  Ariz.  7,  108  P.  224;  Arkansas  C.  E. 
Co.  V.  Craig,  76  Ark.  258,  88  S.  W.  878; 
Gillis  V.  Bowman,  132  Ga.  762,  64  S.  E. 
1096;  Hart  v.  S.  (Ga.  App.),  80  S.  E. 
909;  S.  V.  Caron,  118  La.  349,  41  S.  960; 
(without  regard  to  objections) ;  Town- 
send  V.  .Toplin,  139  Mo.  App.  394,  123 
S.  W.  474;  Dreyfus  t\  R.  Co.,  124  Mo. 
App.  585,  102  S.  W.  53;  S.  v.  Knowles, 
185  Mo.  141,  83  S.  Wj.  1083;  P.  i\  Din- 
ser,  49  Misc.  82,  98  N.  Y.  S.  314;  Miller 
V.  Ty.,  15  Okla.  422,  85  P.  239;  Howard 
V.  Ty.,  15  Okla.  199,  79  P.  773;  S.  v. 
Anderson,  85  S.  C.  229,  67  S.  E.  237; 
Davis  V.  S.  (Tex.  Cr.),  158  S,  W.  283; 
Ingle  V.  Ingle  (Tex.  Civ.),  131  S.  W. 
241;  Washington  v.  S.,  46  Tex.  Cr.  184, 
79  S.  W.  811  (interruption  of  cross-ex- 
amination by  asking  witness  if  she  un- 
derstood) ;  Edwards  v.  Seattle,  etc.  R. 
Co.,  62  Wash.  77,  113  P.  563;  Komp 
V.  S.,  129  Wis.  20,  108  N.  W.  46. 
See  First  State  Bk.  v.  Hare  (Tex.  Civ.), 
152  S.  Wr.  501.  But  see  S.  v.  Gauth- 
reaux,  134  La.  690,  64  S.  680. 
Expediting  trial. — '  *  As  a  practice,  it  is, 
of  course,  unwise  for  the  trial  judge 
to  interfere  with  the  examination  of 
witnesses,  but,  on  the  other  hand,  he 
has  a  perfect  right  to  do  so  if  he  can 
thereby  expedite  the  trial  or  assist  the 
witness  in  giving  his  testimony  and 
elicit  the  facts.  It  does  not  appear 
that  the  rulings  of  the  court  com- 
plained of  in  this  connection  were  er- 
roneous; and  an  examination  of  the 
record  satisfies  us  that  the  trial  judge 
did  not  do  anything  calculated  to  prej- 
udice the  jury  as  against  the  appel- 
lant."' Cedar  Rapids  Nat.  Bank  v. 
Carlson,  156  la.  343,  136  N.  W.  659. 
Making  Testimony  Clear. — "If  a  wit- 
ness, expert  or  ordinary,  ecclesiastical 
or  lay,  makes  use  of  language  that  does 
not  convey  a  distinct  and  clear  mean- 
ing to  the  mind  of  the  court,  it  is  fair 
to  presume  that  ordinarily  it  will  not 
have  a  clearer  meaning  in  the  minds 
of  the  jurors.  It  is  not  only  the  right, 
but  it  is  the   duty,   of  the  judge  pre- 


siding in  the  trial  of  a  case  to  lend  his 
aid  in  the  elieitation  of  the  truth  from 
witnesses,  and  to  see  that  the  same  is 
not  concealed,  obscured,  or  buried  in  a 
mass  of  unintelligible  verbiage,  or  in 
teclmical  expressions,  meaningless  to  a 
layman,  when  the  same  can  be  reduced 
to  the  simple  terms  of  everyday  lan- 
guage without  detriment,  and  he  may 
always  inquire  of  an  expert  or  other 
witness  what  he  means  by  a  certain 
expression  he  has  used  for  the  purpose 
of  allowing  the  witness  to  clarify  his 
meaning  by  the  selection  and  use  of 
other  words."  Beebe  v.  Greene,  34  R. 
I.  171,  82  A.  796. 

Detrimental  effect  of  testimony  elicited 
by  judge  does  not  render  action  error. 
Johnson  V.  Leffler,  122  Ga.  670,  50  S. 
E.  488. 

Improper  for  court  in  a  criminal  case 
to  catechise  witness  at  length  as  to 
whether  he  was  sure  of  facts  testified 
to  positively  and  suggest  he  might  be 
mistaken  and  could  correct  his  testi- 
mony if  he  were.  Glover  v.  U.  S.,  147 
Fed."'  426,  77  C.  C.  A.  450. 
Examination  by  Juror. — Court  may  per- 
mit a  juror  in  criminal  ease  to  ask 
questions.  S.  t'.  Kendall,  143  N.  C. 
659,  57  S.  E.  340. 

382-11  S.  V.  Hazlett,  14  N.  D.  490, 
105  N.  W.  617  (same);  Komp  v.  S.,  129 
Wis.  20,  108  N.  W.  46  (right  should  be 
carefully  exercised  and  questions 
should  not  betray  bias  or  preju- 
dice nor  indicate  to  jury,  judge's  opin- 
ion on  the  facts) ;  First  State  Bk.  v. 
Hare  (Tex.  Civ.),  152  S.  W.  501.  See 
Grant  v.  S.,  122  Ga.  740,  50  S.  E.  946; 
S.  V.  Coyle  (Utah),  126  P.  305. 
382-13  Brown  v.  S.,  11  Ga.  App. 
164,  74  S.  E.  1002  (new  trial  granted 
in  accordance  with  Pen.  Code,  §1058); 
Consol.  C.  Co.  V.  Shepherd,  112  111.  App. 
458;  S,  V.  Ludwig  (N.  J.),  88  A.  822. 
Where  accused  did  not  attack  reputa- 
tion of  deceased  as  a  violent  and  dan- 
gerous man  the  court  could  not  ask 
questions  proving  or  disproving  such. 
Hvsaw  V.  S.  (Tex.  Cr.),  155  S.  W.  941. 
382-13  Rowland  v.  Gregg,  122  Ga. 
819,  50  S.  E.  949;  Columbus  v.  Anglin, 
120  Ga.  785,  48  S.  E.  318  (error  to  ques- 
tion expert  so  as  to  show  that  he  re- 
garded testimony  as  improbable  or  er- 
roneous); Joyner  v.  S.,  12  Ga.  App.  217, 
77  S.  E.  9;  In  re  Flint,  157  Mich.  593, 
122  N.  W.  279;  Dreyfus  v.  R.  Co.,  124 
Mo.  App.  585,  102  S.  W.  53  (should  be 
careful  to  conceal  opinion  as  to  credi 
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bility  of  witness  or  merits  of  case).  See 
Isaac  V.  U.  S.,  7  Ind.  Ty.  196,  104  S. 
W.  588;  Miller  v.  Ty.,  15  Okla.  422,  85 
P.  239;  Howard  v.  Ty.,  15  Okla.  199, 
79  P.  773. 

382-14  Richardson  v.  S.,  7  Ga.  App, 
627,  67  S.  E.  6S2;  Joyner  v.  S.,  12  Ga. 
App.  217,  77  S.  E.  9;  Owens  v.  S.,  11 
Ga.  App.  419,  75  S.  E,  519;  Koontz  t\ 
S.  (Okla.  Cr.),  139  P.  842.  See  Cox 
r.  Goodman,  139  Ga.  25,  76  S.  E.  357. 
Though  a  judge  should  not  conduct  ex- 
amination, if  he  does  so  and  does  not 
indicate  by  questions  or  conduct  his 
oi'inion  of  the  merits  of  the  case,  no 
such  error  would  be  presented  as  would 
or  should  cause  a  reversal  of  the  ease. 
Wra^g  V.  S.  (Tex.  Cr,),  145  S.  W.  342, 
cit  Harrell  v.  S.,  39  Tex.  Cr.  204,  45 
S.  W.  581. 

382-15  P.  V.  Eardin,  25o'  Til.  9,  99 
X.  E.  59;  Townsend  v.  Joplin,  139  Mo. 
App.  394,  123  S.  W.  474;  Merchants 
Bk.  i\  Goodfellow  (Utah),  140  P.  759. 
In  P.  V.  Baskin,  254  111.  509,  98  N.  E. 
057,  the  prosecutor  announced  during 
the  trial  that  there  was  a  witness  who 
should  be  examined,  but  that  the  state 
did  not  feel  that  it  should  call  him, 
and  asked  the  court  to  call  him  that 
both  sides  might  cross-examine.  The 
supreme  court  said  that  ordinarily  it 
is  not  good  practice  for  the  trial  judge 
in  a  criminal  case  to  examine  witness, 
under  some  circumstances  it  is  his  duty 
to  do  so.  See  also  P.  v.  Cleminson,  250 
111.  135,  95  N.  E.  157;  P.  v.  Bernstein, 
250  111.  63,  95  N.  E.  50. 
,•582-17  Smith  v.  S.,  11  Ga.  App.  89, 
74  S.  E.  711;  Gillis  r.  Bowman,  132  Ga. 
762,  64  S.  E.  1096;  Townsend  r.  Joplin, 
139  Mo.  App.  394,  123  S.  W.  474;  Seelev 
r.  Seeley,  64  N.  J.  Eq.  1,  53  A.  387 
(master  to  whom  divorce  suit  referred). 
See  Cox  V.  Goodman,  139  Ga.  25,  76  S. 
E.  357. 

383-18  Private  examination  of  wit- 
nesses by  court  pursuant  to  agreement 
of  parties,  cannot  be  objected  to.  Daw- 
son V.  Dawson,  40,  Wash'.  656,  82  P.  937. 
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Pnsxcxfiioyi  of  realty  ty  administrator; 
np])oi)ifrneiit  prima  facie  evidence  of 
rif/ht,  399-46. 

300-r;  See  Sayles  r.  Court,  27  R.  T. 
563,  65  A.  272  (evidence  as  to  number 


of  counsel  petitioner  had  had,  irrele- 
vant against  her). 

In  the  case  of  an  executor  he  may  cast 
burden  of  showing  his  authority  upon 
those  who  will  be  benefited  by  probate 
of  the  will  or  assume  it  himself.  Dodd 
V.  Anderson,  197  N.  Y.  466,  90  N.  E. 
1137. 

A  release  of  inheritable  interest  by 
petitioner  may  be  shown  to  defeat  his 
application.  In  re  Davis,  106  Cal.  453, 
39  P.  756. 

Application    by    creditor. — Einstein    v. 
Latimer,   46   Ga.   315. 
391-12     Serra  v.  Go  Huna,  6  Phil.  Isl. 
479,  may  be  inferred  from  papers  acted 
upon  by  both  sides. 

391-13  Deubler  v.  Hart,  139  Ga.  773, 
78  S.  E.  176;  Eogers  V.  Tompkins  (Tex. 
Civ.),  87  S.  W.  379. 
392-15  Whiton  v.  Balch,  203  :\ras3. 
576,  89  N.  E.  1045,  personal  liability 
of  executor. 

392-19  Sharpe  v.  Hodges,  121  Ga. 
798,  49  S.  E.  775;  Shaw  r.  R.  Co.,  101 
App.  Div.  246,  91  N.  Y.  S.  746. 
393-22  Connor  v.  Paul,  138  Mo.  App. 
13,  119  S.  W.  1006;  Fischer  v.  Gid- 
dings,  43  Tex.  Civ.  393,  95  S.  W.  33; 
Eocrers  v.  Tompkins  (Tex.  Civ.),  87  S. 
W.^379. 

Copy  of  the  pleadings  and  judgment  in 
proceedings  a])pointing  representative 
need  not  accompany  copy  of  letters; 
latter  admissible  though  filed  after  in- 
stitution of  action  bv  representative. 
Tavlor  v.  McKee,  121  Ga.  223,  48  S. 
E.  943. 

393-23  Gibson  v.  S.,  251  Mo.  480,  15S 
S.  W    322. 

394-27  Campbell  r.  Hughes,  155  Ala. 
591,  47  S.  45,  must  be  certified  accord- 
ing to  act  of  congress. 
394-28  Admission  of  ancillary  ap- 
pointment does  not  preclude  proof  of 
it  bv  decree.  Jones  v.  Downs,  82  Conn. 
33,  72  A.  589. 

395-29  Goss  v.  E.  Co.,  137  Kv.  398, 
125  S.  W.  1061;  S.  f.  Morrison  (Mo.), 
148  S.  W. '907.  See  Shaw  r.  E.  Co., 
101  App.  Div.  246,  91  N.  Y.  S.  746. 
396-32  IMcKenna  v.  Cosgrove,  41 
Wash.  332.  83  P.  240. 
.396-33  Sharpe  v.  Hodges.  121  Ga. 
798,  49  S.  E.  775;  Lee  v.  Allen,  100 
Md.  7,  59  A.  184;  Baccelli  r.  Co.,  138 
App.  Div.  623,  122  N.  Y.  S.  849;  Eogers 
r.  Tompkins  (Tex.  Civ.).  87  S.  W.  379. 
397-35  It  is  presumed  in  support  of 
an   appointment   there   were   assets   in 
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jurisdiction;  contrary  may  be  shown. 
Vance  v.  R.  Co.,  138  N.  C.  460,  50  S. 
E.  860. 

397-36  See  Balsewicz  v.  R.  Co.,  144 
111.  App.  219. 

397-38     Decker    v.    Tahrenholtz,    107 
Md.  515,  68  A.  1048. 
398-39     Burden  on  party  alleging  re- 
nunciation,    Eowell  V.  Adams,  83  S.  C. 
124,  65  S.  E.  207. 

398-41  8ee  Collier  v.  Kilcrease,  27 
Ark.  10;  Hassey  v.  Keller,  1  Dem.  Sur. 
(N.  Y.)  577;  In  re  Luce,  3  Pa.  Super. 
289  (sufficiency  of  proof  of  petition- 
er 's  marriage) ;  Wilson  r.  Hoss,  3 
Humph.  (Tenn.)  142. 
Where  revocation  of  letters  granted 
to  strangers  was  sought  by  a  sister  of 
decedent  who  left  survi">'ing  other  rela- 
tives, burden  of  proving  the  legality 
of  their  appointment  was  upon  defend- 
ants. Slay  V.  Beck,  107  Md.  357,  68 
A.  573. 

398-42  Existence  '^f  will  not  pre- 
sumed. In  re  Cameron,  47  App.  Div. 
120,  62  N.  Y.  S.  187,  166  N.  Y.  610, 
59  N.  E.  1120. 

Eemoval  of  administrator. — Evidence 
showing  bad  faith  admitted.  Scott  v. 
Smith  (Ind.  App.),  82  N.  E.  556. 
398-43  It  is  presumed  administrator 
was  relieved  because  administration 
completed  and  funds  paid  over  in  order 
that  testamentary  trustee  might  be  ap- 
pointed. Nutt  V.  S.,  96  Miss.  473,  51 
S.  401. 

398-44  Emelle  v.  Spinner,  20  Wyo. 
507,  126  P.  397.  See  Stewin  v.  Thrift, 
30  Wash.  36,  70  P.  116  (minor  child). 
Contra,  In  re  O'Neill,  11  Pa.  C.  C.  491 
(widow's  exemption).  And  see  In  re 
Guyger,  8  Pa.  C.  C.  308,  evidence  as  to 
marriage  being  conflicting,  presumption 
of  innocence  operated  in  favor  of 
widow. 

The  value  of  estate  may  be  shown  as 
it  is  controlling  factor,  so  may  situa- 
tion in  life  of  widow  and  children  and 
their  previous  manner  of  living.  In  re 
Strauch,  95  Minn.  304,  104'  N.  W.  535. 
See  In  re  Pugsley,  27  Utah  489,  76 
P.  560;  In  re  Drasdo,  36  Wash.  478, 
78  P.  1022. 

Poverty  of  mother  who  has  custody  of 
minor  children,  material  only  as  to 
amount  to  be  allowed.  In  re  Snow- 
ball's Est.,  156  Cal.  235,  104  P.  446. 
399-45  See  Brown  v.  Cresap,  61  W. 
Va.  315,  56  S.  E.  603. 
399-46    Mayer  v.  Kornegay,  163  Ala. 


i  371,  50  S.  880;  Little  v.  Marx,  145  Ala. 
620,  39  S.  517;  Richards  v.  Blaisdell, 
12  Cal.  App.  101,  106  P.  732. 
Evidence  held  sufficient. — Ditton  v. 
Hart,  175  Ind.  585,  95  N.  E.  119. 
Under  statute  giving  to  Tjoth  executors 
and  administrators  the  right  to  the 
possession  of  the  estate  realty  pending 
time  of  settlement,  appointment  of  ad- 
ministrator is  prima  facie  evidence  of 
his  right  to  possession,  the  burden  be- 
ing upon  heir  to  show  such  possession 
is  unnecessary.  Kern  v.  Cooper,  91 
Minn.  121,  97  N.  W.  648,  97  Minn.  509, 
106  N.  W.  962. 

4<K)-48  Depositions  of  disinterested 
vintnesses  unnecessary  to  proA^e  debts. 
Hunt  V.  Curtis,  151  Ala.  507,  44  S.  54. 
Necessary  to  show  insufficiency  of  per- 
sonaltv.  Little  v.  Marx,  145  Ala.  620, 
39  S.  517. 

400-49  Judicial  allowance  of  claim 
is  i>rima  facie  evidence  of  its  validity 
on  an  application  to  sell  realty.  Mil- 
burn  r.  East,  128  la.  101,  102  N.  W» 
1116. 

400-52  Opinion  evidence  personalty 
is  insufficient  to  pay  debts,  not  admis- 
sible. Hunt  V.  Curtis,  151  Ala.  507,  44 
S.  54. 

Judgment  of  probate  court,  conclusive. 
Mayer  v.  Kornegay,  163  Ala.  371,  50 
S.  880. 

400-53  Odell  v.  House,  144  N.  C. 
647,  57  S.  E.  395  (private  sale). 
400-54  Haring  v.  Shelton,  103  Tex. 
10,  122  S.  W.  13.  Comp.  Clark  v.  Ad- 
kisson,  241  111.  109,  89  N.  E.  265. 
401-55  Weeks  v.  Co.,  133  Ga.  472,  66 
S    E    168 

401-56'  Hughes  v.  Wright  (Tex. 
Civ.),  97  S.  W.  525. 

401-57  Recital  in  deed  as  evidence 
of  order  of  sale.  See  Cruse  v.  O'Gwin, 
48  Tex.  Civ.  48,  106  S.  W.  757. 
401-58  Parol  testimony,  not  admis- 
sible to  sustain  deed  executed  by  one 
of  three  executors  by  showing  other 
two  were  inactive.  Weeks  v.  Co.,  133 
Ga.  472,  66  S.  E.  168. 
402-62  Fuhrman  -v.  Fuhrman,  115 
Md.  436,  80  A.  1082.  Se  Cruse  v. 
O  'Gwin,  48  Tex.  Civ.  48,  106  S.  W.  757. 
"The  court,  after  the  lapse  of  sixty 
years,  must  presume  that  the  probate 
judge  knew  the  law,  and  in  fact  did 
appoint  a  guardian  ad  litem  for  the 
minor  heirs  before  admitting  the  will 
to  probate,  and  required  the  person 
named  as  executor  in  the  will  to  file 
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a  bond  before  entering  upon  the  duties 
of    his    trust,    and    duly    issued    letters 
testamentary    to   him   after   he   became 
entitled  to  receive  the  same,  and  that 
the    proceedings    in    the    probate    court 
were   regular.''      Chaudler    v.    Co.,    148 
Wis.  5,  134  N.  W.  148. 
404-67     Order    of    sale,    prima    facie 
evidence    of    administrator's    right    to 
recover   land    from   grantee   to   heir    of 
intestate.      Cochran    f.    Bugg,    131    Ga. 
5SS,    62   S.    E.    1048. 
404-68     See  McKeuna  v.  Cosgrove,  41 
Wash.  332,  S3  P.  240. 
405-70     See  Cruse  v.  O  'Gwin,  48  Tex. 
Civ.  48,  106  S.  W.  757. 
408-83     Succession  of  Barrv,  130  La. 
401,   58    S.    20;    McLain   v.   Pate    (Tex. 
Civ.),  124  S.  W.  718. 
400-88     Miller  v.  McDowell,  69  Kan. 
453,  77  P.  101. 

410-91  Unreceipted  bills  for  ser- 
vices, found  among  decedent's  papers, 
not  admissible.  In  re  McFarland,  18 
Pa.  C.   C.   596. 

411-97  See  In  re  Duke,  57  Misc.  541, 
109  N.  Y.  S.  10S7;  Eoberge  v.  Bonner, 
94  App.  Div.  342,  88  N.  Y.  S.  91;  In 
re  Sevbert,  5  Pa.  C.  C.  35. 
412-98  In  re  Ehoades,  29  Pa.  C.  C. 
512. 

413-4  Decedent's  books  showing  par- 
tial payments,  competent  for  claimant. 
Greenwood  r.  Judson,  109  App.  Div. 
398,  96  N.  Y.  S.  147. 
Claimant's  books,  exhibited  to  and  ap- 
proved by  decedent,  competent.  Brit- 
ian  r.  Fender,  116  Mo.  App.  93,  92  S. 
W.   179. 

413-8  In  re  O'Mara,  31  Pa.  0.  C. 
469. 

414-11     Bannigan    v.   Woodbury,   158 
Mich.  206,  122  N.  W.  531. 
414-14     Vitty  v.  Peaslee,  76  Vt.  402, 
57  A.  967. 

415-18  See  In  re  MePherran,  212 
Pa.  425,  61  A.  954. 

416-27  Squire  v.  Ordemann,  194  N. 
Y.  394,  S7  N.  E.  435. 
Executor's  report,  showing  receipt  of 
personalty,  sufficient  to  require  inven- 
torv.  In  re  Duncanson's  Est.,  141  la. 
564,  120  N.  W.  88. 

417-33  Bond  is  conclusive  only  as 
against  a  defense  of  no  assets  set  up  in 
suit  thereon,  or  in  suit  against  execu- 
tor to  recover  against  the  estate,  or 
in  suit  upon  his  independent  personal 
promise  to  pay.  In  suit  for  waste  ex- 
ecutor may  show  what  assets  were  and 


how  used.  Lothrop  f.  Parke,  202  Mass. 
L04,  S8  N.  E.  666. 

418-36  Leimgruber  v.  Leimgruber, 
172  Ind.  370,  86  X.  E.  73;  Bowen  v. 
O'Hair,  29  Ind.  App.  466,  64  N.  E.  672; 
Scheie  v.  Wagner,  163  Ind.  20,  71  N.  E. 
127;  Bartholomew  v.  Adams,  143  la. 
354,  121  N.  W.  1026;  Cottrell  v.  Barnes, 
28  Ky.  L.  E.  1014,  90  S.  W.  1048;  In  re 
Mara,  137  N.  Y.  S.  151;  In  re  Peter- 
son's Est.,  64  Misc.  217,  118  N.  Y.  S. 
1077;  Jenkins  v.  Jenkins,  S3  S.  C.  537, 
65  S.  E.  736  (burden  of  showing  note 
was  forged  does  not  rest  upon  objector 
until  prima  facie  case  made  by  plain- 
tiff); Brown  v.  Cresap,  61  W.  Va.  315, 
56  S.  E.  603.  Contra,  under  statute. 
Graham  v.  Mc Kinney,  147  la.  164,  125 
N.  W.  840.  But  see  In  re  Brown,  210 
Pa.  499,  60  A.  149,  holding  burden  on 
representative  to  prove  money  shown  to 
have  been  received  by  decedent  shortly 
before  death  as  a  loan  or  for  invest- 
ment had  been  repaid  or  accounted  for. 
On  a  claim  for  services  claimant  must 
show  their  rendition  and  value  and  con- 
tract by  decedent  to  pay.  Circum- 
stances and  relations  of  parties  may 
be  such  as  to  raise  implied  contract 
or  they  may  be  such  as  to  negative 
existence  of  any  contract.  Hunt  v. 
Osborn,  40  Ind.  App.  646,  82  K  E.  933. 
See  McMorrow  r.  Dowell,  116  Mo.  App, 
289,  90  S.  W.  728;  Dunn  V.  Currie,  141 
N.   C.  123,  53   S.  E.  533. 

Note  in  decedent's  possession. — Where 
a  note  executed  by  decedent  to  claim- 
ant was  found  among  decedent's  papers 
after  death  and  contained  indorsements 
of  payments,  its  delivery  was  sufficient- 
ly shown  although  claimant  had  no 
previous  knowledge  of  its  existence, 
decedent  having  acted  for  many  years 
as  claimant's  general  agent  without 
detail'^d  accounting.  Indiana  T.  Co.  v. 
Bvram,  36  Ind.  App.  6,  72  N.  E.  670,  73 
X.  E.  1094. 

Consideration  for  note  executed  by  de- 
cedent is  presumed.  In  re  Eoyer,  217 
Pa.  626,  66  A.  854.  Comp.  Farnsworth 
V.  Eraser,  137  ]Srich.  296,  100  X.  W. 
400.  See  also  Chicago  T.  &  T.  Co.  v. 
Ward,  113  111.  App.  327;  Kiesewetter 
r.  Kress,  24  Ky.  L.  E.  1239,  70  S.  W. 
1065.  As  to  effect  on  presumption  of 
additional  evidence  as  to  consideration, 
see  In  re  Pinkerton,  49  Misc.  363,  99 
X.  Y.  S.  492. 

A  promise  to  pay  for  services,  unless 
implied     from     acceptance,      must      bo 
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proved;  it  is  error  to  charge  repre- 
sentative has  burden  of  proving  they 
were  gratuitous.  Hunt  v.  Osborn,  40 
Tnd.  App.  646,  82  N.  E.  933. 
The  general  rule  that  execution  need 
not  be  proved  where  not  denied  under 
oath,  applies  to  a  claim  against  an 
estate  based  on  promissory  note.  De 
Clerque  r.  Campbell,  231  111.  442,  83 
N.  E.  224. 

Funeral  expenses,  presumed  to  have 
been  incurred  on  credit  of  estate.  Rice 
v.  E.  Co.,  195  Mass.  507,  81  X.  E.  285. 
418-37  Dakota  Nat.  Bk.  v.  Klein- 
sehmidt  (S.  D.),  144  N.  W.  934;  Whit- 
mire  V.  Powell  (Tex.  Civ.),  117  S.  W. 
433. 

Burden  of  proving  every  essential  fact. 
Dakota    Nat.    Bk.    r.    Kleinschmidt    (S. 
D.),   144  N.   W.   934. 
Proof  unnecessary    when    presentation 
and  disallowance  admitted.    Harrington 
V.   Co.,   35   Mont.   530,  90  P.   748. 
418-40     Bloom  v.  Oliver,  56  Tex.  Civ, 
391,    120   S.    W.   1101,    after   allowance, 
presumed    claim    was    within    exception 
cutting  off  bar  of  statute. 
Not   assumed,   after   long  period,    law 
as  to   time   for   presenting   claims,   dis- 
regarded.   McKillop  V.  Burton's  Admr., 
82  Vt.  403,  74  A.  78, 
419-42     Kornegay  v.  Mayer,  135  Ala. 
141,  33   S.  36. 

419-46  White  v.  Devendorf,  127  App, 
Div,  791,  111  N.  Y.  S.  815,  evidence 
to  contrary  closely  scrutinized  in  cases 
of  doubtful  legality! 
Date  of  filing  claim,  if  deferred  till 
last  day,  may  be  shown  as  evidence 
claimant  regarded  it  as  stale.  Gandy 
V.  Bissell,  81  Neb.  102,  115  N.  W.  571. 
420-49  Burden  on  party  who  ques- 
tions claim  allowed.  In  re  Nelson,  63 
Misc.  627,  118  N.  Y.  S.  673. 
420-51  Baehr  v.  Buell,  133  Wis.  119, 
113  N.  W.  433. 

Pasonents  by  decedent  to  claimant  from 
time  to  time  for  services  rendered  pre- 
sumptively amount  to  full  payment, 
and  claimant  must  show  the  contrary 
by  clearest  and  m-ost  convincing  evi- 
dence. His  own  testimony  must  be 
corroborated  by  disinterested  witnesses. 
Rose  V.  Leask,  124  App.  Div.  799,  109 
N.  Y.  S.  484.  See  Lucas  v.  Boss,  110 
App.  Div.  220,  97  N.  Y.  S.  112;  In  re 
Eorer,  5  Pa.  C.  C.  73;  In  re  Paniek,  28 
Pa.  C.  0.  71. 

Pajmient  for  part  of  the  services  ren- 
dered, at  the  usual  rate,  raises  no  pre- 


sumption payments  intended  to  cover 
other  services.  Fry  V.  Fry,  119  Mo. 
App.  476,  94  S.  W,  990, 
420-55  Proper  disbursement  of  funds 
admittedly  received  by  decedent  as 
agent  must  be  shown  by  representative. 
Stout  V.  Perry,  152  N,  C.  312,  67  S.  E. 
757. 

420-56  Contestee  must  show  im- 
proper allowance  to  administrator. 
Shiels  V.  Nathan,  12  Cal.  App.  604,  108 
P.  34. 

421-57  De  Monco  v.  Means,  47  Colo. 
457,  107  P.  1107;  Apthorp  v.  Thurston, 
153  App.  Div.  572,  138  N.  Y.  S.  41. 
Bee  Simpson  v.  Schuetz,  31  Ind.  App. 
151,  67  N,  E.  457;  Stafford  v.  Brown, 
120  App.  Div,  156,  104  N.  Y,  S.  801; 
Lucass  V.  Boss,  110  App.  Div.  220,  97 
N.  Y.  S.  112;  Linden  v.  Thieriot,  105 
App.  Div.  405,  94  N,  Y.  S.  246;  Sehultz 
r.  Garrard,  94  N,  Y,  S.  740;  In  re 
Goss,  98  App.  Div.  489,  90  N.  Y.  S.  769; 
In  re  Seybert,  5  Pa.  C,  C.  35. 
Action  against  an  estate  for  board  ren- 
dered deceased,  evidence  of  the  en- 
tertainment of  guests  by  claimant  and 
evidence  of  amount  of  money  in  pos- 
session of  deceased  at  time  she  went 
to  live  with  plaintiff  were  immaterial. 
White  r.  Almy,  34  R.  I.  29,  82  A.  397. 
Corroboration  of  claimant's  testimony 
required  by  statute.  See  Thompson  v. 
Coulter,  34  Can.  Sup.  261;  Bull  v. 
Payne,  47  Or,  580,  84  P.  697.  But  only 
as  to  merits  of  claims;  not  to  pre- 
liminary questions  of  presentation  and 
disallowance.  Bull  v.  Payne,  supra. 
And  a  statute  requiring  some  other 
"competent  or  satisfactory"  evidence 
does  not  mean  evidence  which  alone 
would  be  sufficient.  Goltra  v.  Penland, 
45  Or.  254,  77  P.  129.  See  Thompson 
r.  Coulter,  34  Can.  Sup.  261.  Cor- 
roboration may  be  by  circumstances. 
Thompson  v.  Coulter,  supra. 
A  suspicious  claim  must  be  supported 
by  very  strong  proof.  Richards  v. 
McLain,  118  La.  424,  43  S.  38.  See 
Barrow  v.  Grant,  116  La.  952,  41  S, 
220. 

Single  disinterested  witness.  —  The  or- 
dinary rule  that  a  fact  testified  to  by 
a  disinterested  witness,  who  is  not  dis- 
credited, if  his  testimony  does  not  con- 
flict with  other  evidence,  is  to  be  tak- 
en as  established  has  no  application  to 
claims  against  an  estate.  Walbaum  v. 
Heaney,104   App.  Div.   412,   93   N.  Y. 
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S.  f;40.  Contra,  In  re  Banes,  4  Pa. 
C.  C.  49o. 

Conclusive  evidence  is  not  requirorl; 
only  a  preponderance.  Roberge  v.  Bon- 
ner, 18.5  N.  Y.  26-5,  77  X.  E.  1023. 
Contracts  to  l3e  enforced  after  death 
must  be  established  by  strong  and  con- 
vincing evidence,  iramlin  v.  Stevens, 
177  N.  Y.  39,  69  N.  E.  118;  Roberge 
r.  Bonner,  94  App.  Div.  342,  88  N.  Y. 
S.  91. 

Proof  of  deposition  only  is  necessary 
on  final  trial  if  claim  is  controverted. 
Cottrell  V.  Barnes,  28  Kv.  L.  R.  1014, 
90    S.    W.    1048. 

Execution  of  deed  by  decedent  to  avoid 
]iaynient  of  claim  and  fact  it  was  not 
recorded  until  after  his  death,  may  be 
shown.  Gandy  v.  Bissell,  81  Neb.  102, 
115  N.  W.  571. 

Subsequent  agreement  by  decedent  to 
pay,  admissible  to  show  recognition  of 
liability.  Bull  v.  Payne,  47  Or.  580,  84 
P.  697. 

Previous  amended  pleadings  showing 
claim  as  first  made  to  be  much  smaller, 
admissible  where  it  is  resisted  as  ex- 
cessive (Hovt  V.  Hoyt,  137  la.  563, 
115  N.  W.  222.  Comp.  Pollitz  v.  Wick- 
ersham,  150  Cal.  238,  88  P.  911),  and 
conduct  of  claimant  inconsistent  with 
claim  niav  be  shown  (Tripp  v.  INIa- 
comber,  187  Mass.  109,  72  X.  E.  361), 
as  that  he  failed  to  include  it  in  bill 
rendered  for  other  services  subsequent- 
ly performed.  Place  v.  Place,  106  N. 
Y.  S.  781.  See  In  re  Brown,  6  Pa. 
e.  C.  428. 

421-58  Graham  r.  McKinnev,  147  Ta. 
164,  125  N.  W.  840;  Russell  r.  Amlot, 
132  App.  Div.  584,  116  N.  Y.  S.  lOSO; 
Scheu  V.  Blum,  119  App.  Div.  825,  104 
N.  Y.  S.   8S7. 

Uncorroborated  testimony  of  interested 
witnesses,  not  sufi^icicnt  to  iirove  parol 
contract.  Rosseau  r.  Rouss,  ISO  N.  Y. 
116.  72  X.  E.  916. 

Allowance  of  claim  by  commissioners, 
prima  facie  evidence  in  favor  of  claim- 
ant. "Warren  r.  Sheehan,  150  Mich. 
432,  120  X.  W.  810. 

421-59  Wheeler  v.  Bettis  (Kv.),  116 
S.  W.  252;  Rvan  v.  nalligan,  136  App. 
Div.  65,  120  N.  Y.  S.  646  (admissions 
of  decedents);  In  re  Cummiskcv's  Est., 
224  Pa.  509,  73  A.  916.  SeeLancas- 
ter  V.  O'Brien.  136  Kv.  598,  124  S.  W 
854;  In  re  Duke,  57  Misc.  541,  109  X. 
Y.  S.  1087;  Maisenhclder  v.  Crispell, 
105  App.  Div.  219,  94  N.  Y.  S.  707. 


Implied  admission  does  not  result  from 
retention  of  bill  by  executor  without 
action.  Coombs  v.  Joerg,  125  App.  Div. 
615,  110  X.  Y.  >S.  6. 
422-60  Wheeler  v.  Bettis  (Kv.),  116 
S.  W.  252. 

422-61  See  Tavlor  v.  Coriell,  66  N. 
.1.  Eq.  262,  57  A."'810. 
423-63  Langrell  r.  Wright,  2  Boyco 
(Del.)  311,  80  A.  235.  See  Lancaster 
V.  O'Brien,  136  Ky.  598,  124  S.  W. 
834,  for  facts  excusing  detailed  and 
positive  affidavit. 

423-64  Cottrell  v.  Barnes,  28  Ky.  L. 
R.  1014,  90  S.  W^  1048,  affidavit  makes 
prima  facie  case  where  claim  is  not 
controverted.  See  In  re  Goss,  98  App. 
Div.  4S9,  90  X.  Y.  S.  769. 
423-65  Schubert  v.  Schubert,  168  HI. 
App.  419;  Leimgruber  i".  Leimgruber, 
172  Tnd.  370,  86  X.  E.  73;  Williams  v. 
Williams,  109  Me.  537,  85  A.  43.  See 
Leonard  v.  Gillette,  79  Conn.  664,  66 
A.  502;  Henderson  v.  Henderson,  165 
Ind.  606,  75  X^.  E.  269;  Tripp  r.  Ma- 
comber,  187  Mass.  109,  72  X.  E.  361; 
Page  V.  Hazelton,  74  X.  H.  252,  66  A. 
1049. 

To  rebut  a  claim  for  money  alleged  to 
have  been  furnished  decedent,  evidence 
that  his  bank  account  showed  no  de- 
posit of  such  sum  is  admissible.  Wright 
r.  Davis,  72  X^  H.  44S,  57  A.  335.  See 
Tripp  r.  Macomber,  supra. 
424-67  But  see  Zimmerman  r.  Beat- 
son,  39  Tnd.  App.  064,  SO  X.  E.  165, 
79   X.  E.   518. 

Punctuality  in  pasrment.  —  Decedent's 
re]nitation  as  a  man  who  paid  promptly 
is  not  admissible  to  show  payment. 
Hammer  v.  Crawford  (Mo.  App.),  93 
S.  W.  348. 

Meretricious  relations  not  presumed 
where  deceased  was  an  old  man  with 
no  fainily  and  claimant  his  housekeep- 
er for  manv  vears.  In  re  Royer,  217 
Pa.   626.   66'  A.   S54. 

That  decedent  was  methodical  and  ac- 
curate in  his  business  habits  and  ac- 
customed to  making  written  evidence 
of  everything  he  did  is  not  admissilde 
to  negative  alleged  loan  to  him,  of 
which  there  was  no  written  evidence. 
Kinnev  r.  ^fcFaul,  122  la.  452,  98  N. 
W.  276. 

General  relation   of   claimant   and    de- 
cedent  may   be   shown   as  preliminary. 
Kinney  r.  ^fcFaul.  supra. 
Claimant's  note    to    decedent,    though 
not  relied  on  as  a  counterclaim  or  set- 
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off,  admissible  as  a  circumstance  tend- 
ing to  negative  claim.  Leask  v.  Dew, 
102  App.  biv.  529,  92  N.  Y.  S.  891. 
Declarations  of  decedent,  admissible. 
In  re  Brown's  Est.,  60  Misc.  35,  112 
N.  Y.  a  599. 

424-68  Will  of  testator  competent  as 
circumstantial  evidence  showing  hos- 
tility toward  an  alleged  payee  of  a 
note.  Schubert  v.  Schubert,  168  111. 
App.  419. 

425-70  Decedent's  declarations  of 
intention,  or  attempt,  to  add  a  codicil 
to  his  will  giving  claimant  a  certain 
sum,  inadmissible  to  show  value  of 
services.  Luizzi  v.  Brady,  140  Mich. 
73,  103  N.  W.  574. 

425-73  Morrow  t>.  Frankish  (Del.), 
89   A.   740. 

A  check  from  decedent  is  not  evidence 
of  loan  to  payee,  presumjition  being  it 
was  payment  of  a  sum  due.  Kilmer  i\ 
Quackenbush,  125  App.  Div.  352,  109  N, 
Y.  S.  444. 

425-74  Checks  of  decedent  prior  to 
his  making  note  in  suit.,  not  evidence 
of  payment.  In  re  Koyer,  217  Pa.  626, 
66  A.  854. 

425-75  A  verified  claim  is  not  a 
pleading  and  is  admissible  against 
claimant  where  his  action  is  based  on 
a  different  claim  subsequently  filed. 
Pollitz  V.  Wickersham,  150  Cal.  238, 
88  P.  911. 

Statements  to  third  persons,  before  pre- 
senting claim,  as  to  the  amount  there- 
of, admissible  against  claimant.  San- 
guinetti  v.  Pelligrini,  2  Cal.  App.  294, 
83   P.   293. 

425-76  Verified  claim  of  claimant's 
husband  for  services  of  same  character, 
not  admissible.  Ellis  v.  Baird,  31  Ind. 
App.  295,  67  N.  E.  960. 
426-79  Allowance  of  claim  by  admin- 
istrator in  one  state,  not  evidence  in 
its  favor  in  another,  and  judgment  in 
one  state  is  res  inter  alios  acta  as  to 
administrator  not  a  party  thereto.  Eich- 
ards  V.  Blaisdell,  12  Cal.  App.  101,  106 
P.   732. 

426-80  In  re  Duke,  57  Misc.  541,  109 
N.  Y.  S.  1087;  In  re  Voldemar,  4  Pa. 
C.  C.  577;  In  re  Koecker,  9  Pa.  C.  C. 
238;  In  re  Conaughton,  12  Pa.  C.  C. 
590;  In  re  Coulston,  14  Pa.  C.  C.  243; 
In  re  Black,  29  Pa.  C.  C.  174;  In  re 
McQuinn,  18  Phila.  (Pa.)  78.  See  In 
re  Sayers,  8  Pa.  C.  C.  32. 
In  action  against  an  estate  for  board 
of    deceased,    evidence    of   accommoda- 


tions furnished  deceased  at  a  prior 
time  was  immaterial.  White  v.  Almy, 
34  E.  I.  29,  82  A.  397. 
Law  implies  both  a  request  and  a  prom- 
ise to  pay  for  accepted  services  unless 
circumstances  raise  presumption  they 
were  gratuitous.  Hunt  v.  Osborn,  40 
Ind.  App.  646,  82  N.  E.  933.  See  Dunn 
f.  Currie,  141  N.  C.  123,  53  S.  E.  533. 
Testimony  of  an  interested  witness,  in- 
sufficient. Austin  V.  Kuehn,  211  111. 
113,  71  N.  E.  841;  Mulhern  V.  Carrard, 
94  N.  Y.  S.  741  (claimant's). 
Claim  for  compensation  for  extra  serv- 
ices must  be  proved  most  clearly. 
Grossman  i\  Thunder,  212  Pa.  274,  61 
A.  904. 

Stenographer's  claim  for  services  does 
not  require  a  higher  degree  of  proof 
than  ordinary  cases.  In  re  Brown,  210 
Pa.  499,  60  A.  149. 

Admissions  of  claimant  competent 
against  him.  Ellis  f.  Baird,  31  Ind. 
App.  295,  67  N.  E.  960. 
Decedent's  attempt  to  make  claimant 
beneficiary  of  his  insurance  policy  prior 
to  the  alleged  employment,  irrelevant. 
Scheu  V.  Blum,  119  App.  Div.  825,  104 
N.  Y.  S.  887. 

426-81  Hoffman  v.  Condon,  134  App. 
Div.  205,  118  N.  Y.  S.  899;  Scheu  v. 
Blum,  supra.  See  Kane  v.  Smith,  109 
App.  Div.  163,  95  N.  Y.  S.  818. 
Parol  evidence  is  admissible. — Bowman 
V.  Shelton,  175  Mo.  App.  696,  158  S.  W. 
404. 

Must  be  corroborated  by  disinterested 
witnesses.  Butcher  v.  Geissenhainer, 
125  App.  Div.  272,  109  N.  Y.  S.  159. 
It  is  presumed  pajonent  for  board  and 
nursing  made  at  stated  intervals  in 
accordance  with  common  habit  and 
usage.  In  re  Cummiskey's  Est.,  224 
Pa.  509,  73  A.  916,  18  Pa.  Dist.  43. 
426-82  Taylor  v.  Thieman,  132  Wis. 
38,  111  N.  W.'  229.  See  Luizzi  r.  Brady, 
140  Mich.  73,  103  IST.  W.  574,  and  infra, 
429-1. 

426-83  Character  and  extent  of  serv- 
ices may  be  shown.  Elwell  v.  Eoper, 
72  N.  H.  585,  58  A.  507. 
Value  of  estate  no  bearing  on  value 
of  service  not  connected  therewith. 
McGrew  v.  O'Donnell,  28  Ky.  L.  R. 
1366,  92  S.  W.  301. 

427-84  Statements  of  decedent  as  to 
property  he  was  to  give  claimant,  ad- 
missible to  show  services  were  not 
gratuitous,  but  not  to  prove  their  value. 
McGrew   v.   O'Donnell,  supra. 
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Valuation  placed  by  parties  upon  serv- 
ices may  be  considered  although  not 
constituting  a  contract.  Chandler  v. 
Baker,  191  Mass.  579,  78  X.  E.  387. 
427-85  What  was  paid  others  for  at- 
tending decedent  during  his  last  illness 
is  irrelevant.  Gillespie  v.  Campbell,  149 
Ala.  193,  43  S.  28. 

427-86  Opinions,  competent.  In  re 
McNamara's  Est.,  155  Mich.  585,  119 
N.  W.  1074. 

427-87  Fry  v.  Fry,  119  Mo.  App.  476, 
94  S.  W.  990;  Cummiskey's  Est.,  18  Pa. 
Dist.  43  (may  excuse  evidence  of  de- 
mand for  payment).  See  McMorrow 
V.  Dowel],  116  Mo.  App.  289,  90  S.  W. 
728. 

Entry  in  book  of  account  not  admis- 
sion or  recognition  of  claim  for  board. 
Heinz  i\  Jacobi,  76  N.  J.  L.  189,  68 
A.  1069. 

Inadmissible  for  representative  if 
made  after  termination  of  employment. 
Elwell  V.  Roper,  72  N.  H.  585,"  58  A. 
507. 

Self-serving  declarations  of  decedent 
competent  by  statute  against  claimant. 
Tripp  V.  Macomber,  187  ISIass.  109,  72 
N.  E.  361.  But  generally  they  are 
incompetent  (Coleman  v.  McGowan, 
149  Mich.  624,  113  N.  W.  17),  unless 
made  in  presence  of  claimant.  Deau 
V.  Carpenter,  134  la.  275,  111  N.  W. 
815. 

427-88  Hull  V.  Thoms,  82  Conn.  647, 
74  A.  925,  admissions  by  intestate  and 
wife  as  to  value  of  property. 
Inadmissible  in  support  of  express  con- 
tract to  ])ay  during  life.  Si-heu  v. 
Blum,  119  App.  Div.  825,  104  N.  Y.  S. 
887.  See  In  re  Duke,  57  Misc.  541,  109 
N.  Y.  S.  1087. 

Ex  parte  declarations,  inadmissible. 
Bottinirliouse  r.  Bettinghouse,  136  Mich. 
169,  li'O  N.  W.  617. 
427-89  De  Monco  V.  Means,  47  Colo. 
457,  107  P.  1107;  White  r.  Devendorf, 
127  App.  Div.  791,  111  N".  Y.  S.  815. 
See  Rosseau  r.  Rouss,  ISO  N.  .Y.  116, 
72  N".  E.  916;  In  re  Riemensberger,  29 
Pa.  Super.  596,  and  supra,  409-88, 
et  seq. 

427-90  Admissibility  not  dependent 
upon  acknowledgment  of  terms  of  con- 
tract set  out  by  plaintiff  if  they  tend 
to  show  its  existence  or  existence  of 
an  obligation.  Forsvthe  r.  Thompson, 
157  Mich.  669,  122  N.  W.  219. 
427-91  Yeager's  Est.,  IS  Pa.  Dist. 
980.     See  In  re  Dailey,  43  Misc.  552, 


89  N.  Y.  S.  538;  In  re  Murphey,  26  Pa. 
C.  C.  256. 

427-92  Hoffman  r.  Condon,  134  App. 
Div.  205,  118  N.  Y.  S.  899;  In  re  Rob- 
inson, 5  Pa.  C.  C.  578.  See  Rose  r. 
Leask,  124  App.  Div.  799,  109  N.  Y.  S. 
484;  Koebel  v.  Beetson,  112  App.  Div. 
639,  98  N.  Y.  S.  408. 
428-93  See  Patteson  V.  Carter,  147 
Ala.  522,  41  S.  133. 
428-94  Cummiskey's  Est.,  18  Pa. 
Dist.  43;  Longwell  v.  Microw,  130  Wis. 
208,  109  N.  W.  943.  See  Humble  v. 
Humble,  152  Ky.  160,  153  S.  Wi.  249. 
428-95  Patteson  v.  Carter,  147  Ala. 
522,  41  S.  133;  WiUiams  v.  Walden,  82 
Ark.  136,  100  S.  W.  898;  Hoskins  v. 
Saunders,  80  Conn.  19,  66  A.  7S5;  Lewis 
r.  Hershev,  45  Ind.  App,  104,  90  N.  E. 
332;  Dowell  r.  Dowell,  137  Ky.  167, 
125  S.  W.  283;  Wallace  f.  Dennv,  28 
Kv.  L.  R.  978,  90  S.  W.  1046;  Foley 
f.  Dillon,  32  Ky.  L.  R.  222,  105  S.  W. 
461;  Lowe  v.  Lowe,  111  Md.  113,  73  A. 
S7S;  Rose  V.  Mavs,  139  Mo.  App.  246, 
122  S.  W.  769;  Birch  v.  Birch,  112 
:^ro.  App.  157,  86  S.  W.  1106;  McMor- 
row  V.  Dowell,  116  Mo.  App.  289,  90 
S.  W.  728;  More  r.  Shepard,  133  App. 
Div.  471,  117  N.  Y.  S.  1095;  Conway 
V.  Cooney,  111  App.  Div.  864,  98  X. 
Y.  S.  171;  In  re  Milligan,  112  App. 
Div.  373,  98  N.  Y.  S.  480;  In  re  Dailev, 
43  Misc.  552,  89  N.  Y.  S.  53S;  Tavlor 
V.  Thieman,  132  Wis.  38,  111  X.  W. 
229  (adopted  son). 

See  McGrew  v.  O'Donnell,  28  Ky.  L. 
R.  1366,  92  S.  W.  301;  In  re  Trinick, 
22  Pa.  C.  C.  282.  But  see  Dance  r. 
Magruder,  26  Ky.  L.  R.  220,  SO  S.  W. 
1120. 

Demand  for  pasrment,  although  refused 
because  of  poverty  and  services  were 
continued,  rebuts  presumption.  In  ro 
Cridland,  8  Pa.  C.  C.  6. 
428-96  See  Boslev  r.  Monahan,  137 
la.  650,  112  X.  W."  1102;  McMorrow 
r.  Dowell,  supra;  Birch  r.  Birch,  suj^ra; 
Koebel  r.  Beetson,  112  App.  Div.  639, 
98  X.  Y.  S.  408.  But  see  McClure  r. 
Lenz,  40  Tnd.  App.  56,  SO  X.  E.  988. 
Relationship  alone  is  not  sufficient  to 
rebut  implied  contract  to  pay  for 
services.  In  re  Michael,  5  Pa.  C.  C. 
321;  In  re  Brown,  6  Pa.  C.  C.  428. 
And  where  a  sister  in  failing  health 
and  precarious  conditions  goes  to  a 
brother's  house,  of  necessitv  and  at  her 
request  and  not  his  invitation,  there 
is   no   presumption    his    services    were 
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gratuitous.  In  re  Lillieh,  9  Pa.  C.  C. 
25. 

428-97  Succession  of  Daste,  125  La. 
657,  51  S.  677  (foster  parent) ;  Pearre 
V.  Smith,  110  Md.  531,  73  A.  141.  See 
Patteson  v.  Carter,  147  Ala.  522,  41 
S.  133;  In  re  Korer,  5  Pa.  C.  C.  73; 
Hodge  r.  Hodge,  47  Wash.  196,  91  P. 
764,  n   L.  Pt.  A.   (N.  S.)   873. 

Household  membership  important  as 
bearing  upon  application  of  presump- 
tion. Weessies  v.  Van  Dyke's  Est.,  159 
Mich.  180,  123  N.  W.  608. 
429-98  Pule  not  applicable  to  step- 
son-in-law  and  stepmother-in-law.  Har- 
diman  v.  Crick,  131  Ky.  358,  115  S.  W. 
236. 

429-99  Dowel!  v.  Dowell,  137  Ky. 
167,  125  S.  W.  283;  Hialey  v.  Hialev, 
157  Mich.  45,  121  N.  W.  465;  Haines' 
Est.,  17  Pa.  Dist.  420;  Taylor  v.  Thie- 
man,  132  Wis.  38,  111  N.  W.  229,  122 
Am.  St.  943;  Millis  v.  Thayer,  139  Wis. 
480,  121  N.  W.  124.  See  In  re  Mc- 
Glinchey,  27  Pa.  C.  C.-  iCD. 
Corroboration  of  plaintiff's  testimony, 
necessary.  Succession  of  Daste,  125  La. 
657,  51  S.  677. 

429-1  Patteson  v.  Carter,  147  Ala. 
522,  41  S.  133;  Dance  -v.  Magruder,  26 
Ky.  L.  E.  220,  80  S.  W.  1120;  Lowe 
V.  Lowe,  111  Md.  113,  73  A.  878;  Mc- 
Kenna  r.  Twomblv,  206  Mass.  62,  91 
N.  E.  1023;  Weessies  v.  Van  Dyke's 
Est.,  159  Mich.  180,  123  N.  W.  608; 
Brinton  r,  Thomas,  138  Mo.  App.  64, 
119  S.  W.  1016;  Fry  v.  Fry,  119  Mo. 
App.  476,  94  S.  W.  990;  Freeman  v. 
Brown,  151  N.  C.  Ill,  65  S.  E.  743. 
See  Story  v.  MeCormick,  70  Kan.  323, 
78  P.  819;  infra,  "Master  and  Ser- 
vant," 506-15.  But  see  Eamsey  f. 
Keith,  25  Ky.  L.  E.  582,  76  S.  W. 
142. 

Express  contract  may  be  proved  to  re- 
but presumption  services  were  gratui- 
tous, although  action  based  on  implied 
contract.  Hoskins  r.  Saunders,  80  Conn. 
19,  66  A.  785.  Comp.  Leonard  v.  Gil- 
lette, 79  Conn.  664,  66  A.  502,  and 
supra,    426-82. 

Contract  presumed,  in  absence  of  legal 
obligation.  In  re  Enos'  Est.,  61  Misc. 
594,  115  N.  Y.  S.  863. 
Execution  of  a  note  by  one  of  the 
parties  who  claims  a  sum  in  excess  of 
it  was  due  from  payee,  not  conclusive 
there  was  not  implied  agreement  maker 
and  wife  were    not    to    be    paid    for 


their  services.  Brinton  v.  Thomas,  138 
Mo.  App.  64,  119  S.  W:.  1016. 
429-2  Facts  and  circumstances  con- 
stituting implied  contract,  sufficient. 
Hodge  V.  Hodge,  47  Wash.  196,  91  P. 
764,  11  L.  E.  A.  (N.  S.)  873.  See 
Griffith  V.  Eobertson,  73  Kan.  666,  85 
P.  748. 

439-4  Appeal  of  Gillette,  82  Conn. 
500,  74  A.  762;  Walker  v.  Ganote  (Ky.), 
116  S.  W.  689;  Lowe  v.  Lowe,  111 
Md.  113,  73  A.  878;  McKenna  v.  Twom- 
bly,  206  Mass.  62,  91  N.  E.  1023;  Eose 
f.^Mayes,  139  Mo.  App.  246,  122  S.  W. 
769;  in  re  Stiles,  64  Misc.  658,  120 
N.  Y.  S.  714;  Koebel  t:  Beetson,  112 
App.  Div.  639,  98  N.  Y.  S.  408;  In  re 
Dailey,  43  Misc.  552,  89  N.  Y.  S.  538. 
See  Hill  v.  Hill,  45  Ind.  App.  99,  90  N. 
E.  331;  Bettinghouse  v.  Bettinghouse, 
156  Mich.  169,  120  N.  W.  617;  In  re 
Lafferty,  13  Pa.  C.  C.  82. 
A  moral  obligation  to  support  decedent 
arising  from  conveyances  by  latter 's 
husband  to  claimant,  if  relevant  to 
show  probability  services  were  in- 
tended to  be  gratuitous,  is  so  remote 
as  to  make  exclusion  of  evidence  dis- 
cretionary. Hoskins  V.  Saunders,  80 
Conn.  19",  66  A.  785. 
Claimant's  expectation  of  payment  may 
be  shown  by  his  direct  testimony. 
Story  V.  MeCormick,  70  Kan.  323,  78 
P.  819. 

Special  allegation  as  to  gratuitous  na- 
ture of  services,  necessary.  Saddler  v. 
Pickard,  142  la.  691,  121'N.  W.  374. 
430-5  Hialey  v.  Hialey,  157  Mich. 
45,  121  N.  W.  465,  not  competent  to 
show  deceased  expected  to  leave  es- 
tate to  son. 

430-6  McCoy  v.  McCoy  (Ky.),  125 
S.  W.  177;  Hialey  v.  Hialey,  supra; 
Glass's  Est.,  36  Pa.  C.  C.  457. 
Admission  of  indebtedness  bars  testi- 
mony to  show  it  was  incurred.  Brin- 
ton \\  Thomas,  138  Mo.  App.  64,  119 
S.  Wl  1016. 

430-7  See  In  re  Flaacke  (N.  J.),  64 
A.  1020;  In  re  Cozine,  113  App.  Div. 
22,  9'8  N.  Y.  S.  1041;  In  re  McCann,  28 
Pa.  C.  C.  46. 

430-9  Smythe  v.  Evans,  209  111.  376, 
70    N.   E.  906. 

431-12  Carney  v.  Hawkins,  34  E.  I. 
297,  83  A.  327. 

Affidavits  not  proper  in  lieu  of  parol 
testimony.     In  re  Sloane,  135  App.  Div. 
703,  1]9"N.  Y.  S.  667. 
431-13     Burden  on  administratrix  who 
opposes  compulsory  accounting  because 
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of  posthumous  birth   of   child   to   show 
it  was  born  alive.     Tn  re  Smith's  Est., 
130  App.   Div.   10,  120   X.  Y.  S.   124. 
431-14     See    Wood    r.     Farwell,     195 
Mass.  559,  81   N.  E.  294. 
431-17     See  In  re  Ollschlager's  Est., 
.50  Or.  55,  89  P.  1049. 
432-19     Williams  v.  Williams,  109  Me. 
537,   85    A.   43.     See   Kirby    v.    Moore, 
30    Ky.    L.    R.    1020,    99    S.'    W.     1156; 
Moselev  v.  Johnson,  144  N.  C.  257,  274, 
56   S.   E.   922. 

Burden  to  refute  fraud. — Taylor  v.  Tay- 
lor, 259  111.  524,  102  X.  E.  1086. 
Burden  on  final  accounting, — Tn  re  Wil- 
liams' Est.,  47  Mont.  325,  132  P.  421. 
Where  property  inventoried  as  belong- 
ing to  decedent  burden  is  on  represen- 
tative, as  against  other  beneficiaries, 
to  prove  it  does  not  belong  to  the  es- 
tate. In  re  Bayley,  67  X.  J.  Eq.  566, 
.■9  A.  215. 

Representative's  knowledge  of  condi- 
tion and  amount  of  estate  prior  to  de- 
cedent's death  is  a  circumstance  against 
him  on  issue  of  conversion  of  a  portion 
thereof.  Morawick  v.  Martineck,  32 
Ky.  L.  R.  971,  107  S.  W.  759. 
4S2-2i2  Presumption  of  retention  of 
possession.  In  re  Hagerstown  Trust 
Co.,  119  Md.  224,  86  A.  982. 
432-23  In  re  Hough,  119  La.  435,  44 
S.  190;  Dronenburg  i\  Harris,  108  Md. 
597,  71  A.  81;  Seaward  v.  Davis,  133 
App.  Div.  191,  117  X.  Y.  S.  468. 
It  is  presumed,  under  some  circum- 
stances, assets  not  disclosed  in  first  ac- 
counting were  previously  in  executor 's 
possession.  In  re  Heanev's  Est.,  125 
Api).  Div.  619,  110  X.  Y.  S.  80. 
432-24  Burden  of  proving  existence 
of  debt  due  estate  from  representative 
is  upon  party  alleging  it;  burden  of 
showinjr  payment  or  that  amount  due 
accounted  for  is  upon  representative. 
In  re  Mall's  Est.,  80  Neb.  233,  114  X. 
W.  156. 

433-26  Moseley  v.  Johnson,  144  X. 
C.  257,  274,  56  S.  E.  922.  See  ^^^ach- 
smuth  i\  Ins.  Co.,  147  111.  App.  510. 
433-27  Any  debts  due  estate  may  be 
shown  by  beneficiaries;  burden  is  then 
on  representative  to  show  they  are 
non-collectible  or  their  proceeds  have 
been  accounted  for.  Mann  v.  Baker, 
142  X.  C.  235,  55  S.  E.  102.. 
435-33  In  re  Frey,  73  X.  J.  Eq.  346, 
67  A.  192  (pavmentV,  In  re  Douglass, 
25  Pa.  C.  C.  566.    See  Wood  v.  Farwell, 


195  Mass.  559,  81  X.  E.  294;  In  re 
Wiley  (X.  .J.),  65  A.  212. 
Disbursements  before  appointment  not 
approved  on  testimony  of  representa- 
tive, especially  when  it  and  the  assign- 
ment shows  that  on  the  face  of  the 
record  the  legal  claim  or  right  is  in 
another  whose  rights  are  not  foreclosed. 
In  re  Heeney,  3  Cal.  App.  548,  86  P. 
842. 

Claimant's  affidavit  cannot  be  used  by 
representative  to  prove  claim.  In  re 
Goss,  98  App.  Div.  489,  90  X.  Y.  S. 
769. 

435-35  In  re  Dittrich,  120  App.  Div. 
504,  105  X.  Y.  S.  303;  In  re  Milligan, 
112  App.  Div.  373,  98  X.  Y.  S.  480; 
In  re  Cozine,  104  App.  Div.  182,  93 
X.  Y.  S.  557. 

Where  he  has  paid  his  own  claim  bur- 
den is  on  representative  to  ]irove  its 
validity.  In  re  Cozine,  113  App.  Div. 
22,  98 'X.  Y.  S.  1041. 
435-37  In  re  Brown's  Est.,  60  Misc. 
35,  112  X^.  Y.  S.  599.  Contra  if  claim 
allowed  on  personal  knowledge  of  rep- 
resentative without  usual  formalities. 
Ibid. 

436-38  See  Milburn  v.  East,  128  la. 
101,  102  X.  W.  1116;  Herndon  r.  Mc- 
Dowell, 28  Ky.  L.  E.  512,  89  S.  W. 
539.  Comp.  Brown  v.  Cresap,  61  W.  Va. 
315,  56  S.  E.  603. 

436-40  Order  for  payment  of  claim 
not  protection  to  executor  if  his  fraud- 
ulent conduct  secured  it.  Whittemore 
V.  Coleman,  144  111.  App.  109. 
436-41  In  re  Roach's  Est.,  50  Or. 
179,  92  P.  118. 

Monument. — As  bearing  on  question  of 
reasonableness  administratrix  should  be 
allowed  to  show  that  she  paid  for  the 
monument  that  deceased  selected,  there 
being  no  creditors.  In  re  Xiles,  142 
App.  Div.  198,  126  X.  Y.  S.  1066. 
437-47  In  re  Davis,  35  Mont.  273,  88 
P.  957. 

437-50  See  Clarke  v.  Garrison,  25 
Kv.  L.  R..  1999.  79  S.  W.  240. 
438-51  French  r.  Wav,  93  S.  C.  522, 
76  S.  E.  617;  Rice  v.  filton,  14  Wyo. 
ini,  82  P.  577  (returned  checks  of  ad- 
ministrator sufficient  vouchers  if  re- 
ceived without  objection). 
438-53  "Upon  appeal  from  a  decree 
allowing  an  administrator's  or  execu- 
tor's account  by  the  probate  court,  the 
administrator  or  executor  who  pre- 
sented the  account  for  allowance  in 
the  probate  court  is  'the  party  holding 
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the  affirmative'  under  rule  14  (law 
rules)  of  the  superior  court,  and  should 
proceed  in  due  form  at  the  outset  to 
present  his  account  and  the  vouchers 
showing  his  expenditures,  or  other  evi- 
dence in  support  of  the  items  of  the 
account  as  to  which  the  appeal  is 
claimed,  so  that  the  court  may  at  the 
outset  have  evidence  before  it  as  to 
the  contested  items.  Unless  this  pro- 
cedure is  followed,  there  is  no  evidence 
before  the  court  upon  which  it  can 
act  as  to  the  allowance  or  disallow- 
ance of  the  contested  items,  or  upon 
which  the  appellants  are  required  to 
offer  any  testimony  (unless  by  stip- 
ulation as  above  referred  to,  which  in 
this  case  there  is  nothing  to  show)." 
Carney  v.  Hawkins,  34  R.  I.  297,  83  A. 
327. 

439-57  Eice  v.  Tilton,  14  Wyo.  101, 
82  P.  577. 

439-59  Burden  on  contestant  to  dis- 
prove vouchers.  In  re  Percival's  Est., 
79  Misc.  567,  141  N.  Y.  P.  180. 
440-64  Affidavit  of  representative 
attached  to  his  account  is  not  sufficient 
to  sustain  its  allowance.  Succession  of 
Le  Sage,  112  La.  857,  36  S.  757. 
Representative  competent  to  prove  pay- 
ment of  a  claim  for  which  he  claims 
credit,  and  his  uncontradicted  testimony 
is  sufficient.  In  re  Frey,  73  N.  J.  Eq. 
346,  67  A.  192. 

Check  prematurely  drawn  in  favor  of 
legatee,  not  presumptive  evidence  of 
payment  of  legacy,  notwithstanding 
correspondence  between  sum  due  and 
that  specified  in  check.  Squire  v.  Orde- 
mann,  194  N.  Y.  394,  87  N.  E.  435. 
441-67  Appeal  of  Gardner,  81  Conn. 
171,  70  A.  653;  S.  v.  Morrison  (Mo.), 
148   S.  W.  907. 

Presumed  representative  performed  his 
duty.  McCreery  v.  Bk.,  55  W.  Va.  663, 
47  S.  E.  890. 

441-68     But  see  In  re  Roach's  Est., 
50  Or.  179,  92  P.  118. 
442-69     In   re   Miller,  64   Misc.   232, 
119  N.  Y.  S.  52. 

442-71  Leach  v.  E.  Co.,  137  Ky.  292, 
125  S.  W.  708.  See  Swaine  v.  Hemp- 
hill, 165  Mich.  561,  131  N.  W.  68;  In 
re  Roach's  Est.,  50  Or.  179,  92  P.  118 
(opinion  as  to  adequacy  of  security, 
competent). 

That  other  prudent  business  men  made 
similar  investments,  not  admissible  to 
disprove    negligence    and    mismanage- 


ment of  representative.  Brigham  v. 
Morgan,  185  Mass.  27,  69  N.  E.  418. 
443-75  See  In  re  Silkman,  121  App. 
Div.  202,  105  N.  Y.  S.  872. 

443-79     Lothrop  v.  Parke,  202  Mass. 
104,    88    N.    E.    666;    In    re    Fletcher's 
Est,  83  Neb.  156,  119  N.  W,  232   (not 
conclusive) ;    Epperson    v.    Jackson,    83 
S.  C.  157,  65  S.  E.  217. 
444-81     In   re   Mall's   Est.,    80    Neb. 
233,  114  N.  W.  156. 
444-82     In    re    Hermann's    Est.,    226 
Pa.  543,  75  A.  731;   In  re  Fleming,  25 
Pa.  C.  C.  269;  Epperson  v.  Jackson,  83 
S.  C.  157,  65  S.  E.  217;  Eoush  v.  Grif- 
fith, 65  W).  Va.  752,  65  S.  E.  168. 
445-85     Inventory       of       community 
property  as  belonging  to  decedent,  not 
inconsistent  with  devisee's  adverse  pos- 
session of  it  as  against  widow.     Frey 
V.  Myers   (Tex.  Civ.),  113  S.  W.  592. 
445-86     Not   competent   to   show   de- 
cedent conveyed  property.     Lim-Chiilg- 
Co.  v.  Terariray,  5  Phil.  Isl.   120. 
445-88     Eoutledge    v.    Elmendorf,    54 
Tex.   Civ.   174,   116  S.  W.  156. 
446-90     Pennington    v.    Newman,     36 
Okla.  594,  129  P.  693,  quot.  Encyclope- 
dia OF  Evidence. 

446-92  See  In  re  Eichhorn,  7  Pa.  C. 
C.  433. 

Papers  filed  in  case  usually  sufficient 
evidence  to  enable  court  to  fix  execu- 
tor's compensation.  In  re  Watts'  Est., 
108  Md.  696,  71  A.  316. 
447-93  Jones  v.  Downs,  82  Conn.  33, 
72  A.  589;  In  re  Metcalf's  Est.,  143 
la.  310,  120  N.  W.  104;  In  re  New 
Jersey  T.  Co.,  73  N.  J.  Eq.  628,  68 
A.  811;  Rich  v.  Morisey,  149  N.  0. 
37,  62  S.  E.  762;  Owens  v.  Owens,  109 
Va.  432,  63  S.  E.  990.  But  see  In 
re  Ward,  152  Mich.  218,  116  N.  W. 
23. 

448-94  Lothrop  v.  Parke,  202  Mass. 
104,  88  N.  E.  666. 

449-1     In  re  Richmond's  Est.,  9  Cal. 
App.    402,    99    P.    554    (except     as     to 
clerical   mistake  plainly   shown) ;    s.   c, 
9    Cal.   App.   413,  99   P.   558;    Henry  v. 
Doyle,  82  O.  St.  113,  91  N.  E.  990. 
450-5     Whittemore    v.    Coleman,    239 
111.  450,  88  N.  E.  228. 
450-13     In     re    Fischer's     Est.,     158 
Mich.  1,  122  N.  W.  257. 
"If  the  will  discloses  that  it  was  the 
intention  of  the  testator  to  reward  the 
executor  for  his  services  by  the  legacy, 
it   is   conclusive   on   the    executor;    and 
if  he  accept  the  position  and  administer 
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the  estate  by  virtue  of  his  appoint- 
ment as  executor  he  must  accept  the 
reward  for  his  services  named  in  the 
will.  Of  course  this  does  not  apply 
to  administrators  with  the  will  an- 
nexed. They  are  entitled  to  reasonable 
compensation  for  their  services,  regard- 
less of  any  declaration  made  by  the 
testator  in  his  will  fixing  commissions 
for  administering  the  estate.  They 
hold  the  office  by  virtue  of  the  law; 
while  an  executor  is  appointed  by  the 
will."  In  re  Fox's  Est.,  235  Pa.  105, 
83  A.  613. 

Lapse  of  twenty  years  raises  incon- 
clusive presumption  of  settlement  and 
distribution.  Hodges  v.  Co.,  128  Ga. 
733,  58  S.  E.  354. 

Pajnnent  of  legacy  not  presumed  until 
twenty  years  from  accrual  of  right  to 
it.  Paterson,  etc.  Assn.  v.  Blauvelt,  72 
N.  J.  Eq.  725,  66  A.  1055.  Nor  in 
favor  of  third  person  against  legatee. 
Outlaw  V.  Garner,  139  N.  C.  190,  51 
S.  E.  925. 

451-15  Wp,iver  of  right  to  compen- 
sation must  be  shown  by  party  so  al- 
leging. Shufeldt  V.  Hughes,  55  Wash 
246,  104  P.  253. 

451-18  Werborn  v.  Austin,  82  Ala. 
498,  8  S.  280.  See  Greenlees  v.  Green- 
lees,  62  Ala.  330;  McGehee  v.  McGe- 
hee,  41  La.  Ann.  657,  6  S.  253;  Don- 
aldson f.  Raborg,  28  Md.  34;  Norris' 
Appeal,  71  Pa.  106;  In  re  Hedderly, 
28  Pa.  C.  C.  64.  But  see  Fuller  v. 
Cushman,  170  Mass.  286,  49  S.  E.  631; 
Glen  V.  Kimbrough,  58  X.  C.  173;  Black - 
well  V.  Blackwell,  86  Tex.  207,  24  S.  W. 
389;  Main  v.  Brown,  72  Tex.  505,  10 
•S.  W.  571,  13  Am.  St.  823. 
452-22  Bernhardt  v.  Taylor,  223  Pa. 
307,  72  A.  620.  See  Briggs  v.  ^lan- 
ning,  80  Ark.  304,  97  S.  W.  289;  Rice 
V.  Tilton,  14  Wyo.  101,  82  P.  577. 
Letters,  conclusive  of  necessity  of  ad- 
ministration, but  not  of  administrator's 
right  to  i>osscss  himself  of  property 
exempt  from  administrative  proceed- 
ings. Bertig  v.  Higgius,  89  Ark.  70, 
115   S.   W.  935. 

Judicial  order  allowing  claim  does  not 
conclude  dovisoos;  it  establishes  prima 
facie  case  against  them.  In  re  Jones' 
Est.  (Kan.),  103  P.  772. 
453-26  Where  administrator  admin- 
isters realty  as  well  as  personalty,  a 
judgment  in  a  suit  by  him  concerning 
the  realtv  binds  the  heirs.  Gunn  r. 
James,  120  Ga.  482,  48  S.  E.  148. 


453-28     Park    t:     MuUins,     124     Ga. 
1072,  53  S.  E.  568.     See  Brock  r.  Kirk- 
patrick,  72  ^.  C.  491,  52  S.  E.  592. 
454-29     See  James  v.  Gibson,  73  Ark. 
410,  84  S.  W.  485. 

455-39     Comp.  Benker  v.  Meyer,  154 
Fed.  290,  83  C.  C.  A.  270. 
456-41     Contra,    Brown    v.     Fletcher, 
140  Mich.  401,  109  X.  W.  686. 
456-43     No    presumption    administra- 
tor,  shown   to   have  converted  a   given 
amount,   has  not   converted   or   did   not 
receive  other  assets,  where  no  account- 
ing  made.      In    re    McCauley,   49    Misc. 
209,  99  N.  Y.  S.  238. 
456-45     Misappropriation     of     funds, 
presumed  from  failure  to  account.  Fass- 
bender  v.  Co.,  66  Misc.  6,  122  N.  Y.  S. 
442. 

456-46  Record  of  administration  is 
evidence  as  to  the  manner  and  result 
thereof  against  sureties.  Wiemann  v. 
Mainegra,  112  La.  305,  36  S.  358. 
457-54  See  S.  v.  Dickson,  213  Mo. 
&Q,  111  S.  W.  817,  as  to  evidence  ad- 
missible on  issue  of  due  care,  in  sale 
of  stocks. 

457-61  Johnson  v.  Huggins,  7  Ga. 
App.  553,  67  S.  E.  217  (unbarred  dor- 
mant .judgment,  together  with  entry  of 
nulla  bona  made  prior  to  dormancy) ; 
WTiemann  v.  Mainegra,  112  La.  305,  36 
S.  358  (not  conclusive). 
A  devastavit  is  prima  facie  established 
by  the  record  of  a  judgment  against 
the  representative  as  such  and  entries 
on  execution  issued  thereon  showing 
no  property  of  the  estate.  "Worthy  v. 
Battle,  125  Ga.  415,  54  S.  E.  667. 
457-62  Briggs  v.  Manning,  80  Ark. 
304,  97  S.  W.  289;  S.  v.  Goggin.  191 
Mo.  482,  90  S.  W.  379  (who  have  had 
notice). 


EXHIBITS. 

See  the  title  "Exhibits"  in  8  Stand- 
ard Proc. 

Consent  of  cotinacl,  462-5. 
461-1     Farmers,  etc.  Bk.  v.  ^Vhinfield, 
24    Wend.    (N,   Y.)    419. 
461-2     Watson   i\  Watson   (Ky.),   121 
S.  W.  626. 

461-3  Dolwell  v.  Co.,  90  Ark.  287, 
119  S.  W.  262;  In  re  Thomas'  Est..  155 
Cal.  488,  101  P.  798  (use  of  magnifying 
glass  not  objectionable  though  not  used 
on  trial);  Palmer  r.  Smith,  76  Conn. 
210,  56  A.  516  (only  such  papers  should 
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be  allowed  to  go  to  jury  as  may  serve 
to  enlighten  them);  Foley  1).  Everett, 
142  111.  App.  250;  Chicago,  etc.  R.  Co. 
V.  Spence,  115  lU.  App.  465,  213  111. 
220,  72  N.  E.  796  (photographs  and 
sluagraphs  within  statute  authorizing 
"papers  read  in  evidence  other  than 
depositions"  to  go  to  jury);  McKaig 
V.  Jordan,  172  Ind.  84,  87  N.  E.  974; 
S.  V.  Young,  134  la.  605,  110  N.  W. 
292;  Phillips  t\  Chase,  201  Mass.  444, 
87  N.  E.  755;  S.  v.  Olson,  95  Minn. 
104,  103  N.  W.  727  (bottle  of  liquor); 
Carman  v.  B.  Co.,  32  Mont.  137,  79  P. 
690  (map  used  at  trial  but  not  put  in 
evidence  may  not  be  taken  to  jury 
room);  Webb  v.  S.  (Tex.  Cr.),  154  S. 
W.  1013;  Warren  v.  S.  (Tex.  Cr.),  149 
S.  W.  130  (letter  with  other  papers  in 
case);  Hall  v.  Cook  (Tex.  Civ.),  117 
S.  W.  449;  Johnson  v.  C,  102  Va.  927, 
46  S.  E.  789;  S.  V.  Champoux,  33  Wash. 
339,  74  P.  557. 

See  Howard  v.  S.  (Tes.  f^v.),  163  S.  W. 
429. 

Cautionary  directions  by  court.  Hig- 
gins  V.  L.  A.,  etc.  Co.,  159  Cal.  651,  115 
P.  313,  which  states  the  rule  fully  and 
explains  the  statute. 
Transcript  of  testimony  may  be  fur- 
nished iury  in  court's  discretion.  S. 
r.  Eiibaka,  82  Conn.  59,  72  A.  566, 
statute.  Not  error  to  refuse  to  permit 
jury  to  take  testimony  of  former  trial. 
'Ruder  v.  Nat.  Council,  124  Minn.  431, 
145  N.  W.  118. 

Although  it  is  better  practice  to  read 
exhibits  in  court  before  taking  them  to 
the    jury   room,    defendant   may   waive 
reading.     Winters  v.   U.   S.,   201    Fed. 
845,  120  C.  C.  A.  175. 
Written    statement   used   for   impeach- 
ment   cannot    be    taken    to    jury    room. 
Nelson  r.  R.  Co.,  170  111.  App.  119. 
462-4     Toledo  T.  Co.  v.  Cameron,  137 
Fed.  48,  69  C.  C.  A.  28;  Tridell  t\  Mun- 
hall,  124  Fed.  802   (Pennsylvania  prac- 
tice);   Anderson  v.  S.,   160  Ala.  79,  49 
S.  460;   Carty  r.  Co.,  2  Cal.   App.   646, 
84  P.  267;  Powley  f.  Swensen,  146  Cal. 
471,  80   P.   722;    Taylor  r.    Co.,   28   Ky. 
Ii.    R.    1348,    92    S.    W.    292;    Farrell    V. 
Haze,  157  Mich.  374,   122   N.  W.   197; 
Btone  Mill  Co.  v.  MeWilliams,  121  Mo. 
App.   319,  98   S.   W.   828;    Suiter  v.   R. 
Co.,   84   Neb.   256,   121    N.   W.   113;    C. 
v.   R.    Co.,    23    Pa.    Super.     235;     First 
Presbv.  Church  V.  Elliott,  65  S.  C.  251, 
43   S.'E.  674. 
Court  may  of  its  own  motion  and  must, 


at  request  of  either  party,  submit  ex- 
hibits to  jury.  S.  V.  Young,  134  la. 
505,  110  N.  W.  292;  German,  etc.  v. 
Bk.,  101  la.  530,  70  N.  W.  769,  63 
Am.  St.  399. 

462-5  Buster  B.  Co.  v.  Co.  (Mo. 
App.),  126  S.  W.  988. 
Under  §425,  Code  of  Crim.  Proc.  (N. 
Y.)  exhibits  can  be  taken  into  jury 
room  only  upon  consent  of  defendant 
and  counsel  for  people.  P.  v.  Dolan, 
186  N.  Y.  4,  78  N.  E.  569,  116  Am.  St. 
521. 

463-7  Smith  v.  S.,  142  Ala.  14,  39  S. 
329  (criminal  ca^e) ;  Shedden  v.  Stiles, 
121  Ga.  637_,  49  S.  E.  719  (answers  to 
interrogatories) ;  Fottori  v.  Vesella,  -27 
R.  I.  177,  61  A.  143. 
463-8  Hall  v.  Cook  (Tex.  Civ.),  117 
S.    W.    449,    statute. 

463-9     Wintermute  i\   Co.,   53    Wash. 
539,  102  P.  443,  immaterial  depositions 
unintentionally  taken. 
463-10     Koosa   f.    Warten,    158    Ala. 
496,   48   S.   544. 

463-13  Written  evidence  of  absent 
witness,  given  at  preliminary  hearing, 
may,  in  discretion  of  court,  be  taken 
by  jury.  Shirley  v.  S.,  144  Ala.  35, 
40 -S.  269. 

463-13  Koosa  v.  Warten,  158  Ala. 
496,  48  S.  544  (error  to  refuse  if  ex- 
hibit covers  f  ortv-two  items) ;  Black- 
burn V.  R.  Co.,  201  Mass.  186,  87  N.  E. 
579;  Fottori  v.  Vessella,  27  R.  I.  177, 
61   A.  143. 

464-18  Trideil  v.  Munball,  124  Fed. 
802;  Rickeman  v.  Ins.  Co.,  120  Wis. 
655,  98  N.  W.  960.  See  Welliver  v. 
Co.,  23  Pa.  Super.  79. 
Court  in  discretion  may  refuse  to  al- 
low each  party  to  submit  to  jury,  to 
take  with  them,  a  statement  of  the  re- 
spective amounts  claimed.  Adriaans  v. 
Reilly,  27  App.  Cas.  (D.  C.)  167. 
464-20  Volume  of  state  reports  con- 
taining mortality  and  annuity  tables 
may  be  taken  by  jury  if  they  are  cau- 
tioned not  to  use  it  for  any  other  pur- 
pose. Atlantic,  etc.  R.  Co.  T.  Taylor, 
125  Ga.  454,  54  S.  E.  622. 
Examination  of  code  by  juror,  ground 
for  reversal.  Henson  v.  S.,  110  Tenn. 
47,  72  S.  W.  960. 

465-21  Harshaw  v.  S.,  94  Ark.  343, 
127  S.  W.  745.  Contra,  S.  v.  Crea,  10 
Ida.  88,  76  P.  1013  (statute  allows  only 
papers  to  be  taken  out  by  jury). 
Clothing  of  deceased  may  be  taken  to 
jury  room,  but  its  use  should  be  con- 
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fined  to  purpose  for  which  it  was  intro- 
ducpd  Purvear  r.  S.,  50  Tex.  Cr.  454, 
(IS  S.  W.  258. 

Photograph  of  t)uilding  may  be  taken 
an'il  examined  through  magnifying 
irlass.  S.  V.  Wallace,  78  Conn.  677,  63 
A.  448. 

465-23  Practice  of  permitting  plead- 
ings in  civil  actions  to  be  taken  out, 
not  commended.  Powley  v.  Sweusen, 
146  Cal.  471,  80  P.  722;  Elgin,  etc.  E. 
Co.  V.  Wilson,  217  111.  47,  75  N.  E.  436; 
Mattson  r.  R.  Co.,  98  Minn.  296,  108 
N.  W.  517.  See  Hanchett  v.  Haas,  125 
111.  App.  in,  219  111.  546,  76  N.  E. 
845;  Willoughbv  v.  Willoughby,  70  S. 
r.  516,  50  S.'  E.  208;  Franklin  v.  K.  Co., 
74  S.  C.  332,  54  S.  E.  578. 
Writings  should  be  delivered  to  jury 
in  ])resence  of  defendant  and  counsel, 
r.owh's  r.  C,  103  Va.  816,  48  S.  E. 
527. 

466-34  Birmingham  Co.  V.  Mason, 
144  Ala.  387,  39  S.  590;  Palmer  r. 
Smith,  76  Conn.  210,  56  A.  516;  Warth 
V.  Loewenstein,  121  111.  App.  71  (ex- 
hibit with  immaterial  memorandum 
previously  excluded) ;  West  Chicago  R. 
Co.  V.  Buckley,  200  111.  260,  65  X.  E. 
708  (declaration,  one  count  of  wdiich 
withdrawn  in  presence  of  jurv)  ;  Elgin, 
etc.  T.  Co.  V.  Wilson,  217  111.  47,  75 
N.  E.  436  (counts  of  declaration  to 
which  demurrers  sustained) ;  West  v. 
Co.,  56  Tex.  Civ.  341,  120  S.  W.  228. 
See  Trumbull  v.  Trumbull,  71  Neb.  186, 
98  N.  W.  683;  P.  r.  Dolan,  186  N.  Y. 
4,  78  N.  E.  569,  116  Am.  St.  521;  Lewis 
V.  Crane,  78  Vt.  216,  62  A.  60;  S.  r. 
Stover,  64  W.  Va.  668,  63  S.  E.  315. 
But  see  South  Tex.  M.  Co.  -V.  Dozier 
(Tex.  Civ.),  158  S.  W.  1051. 
467-26  Alaska  Co.  r.  Dinkelspiel,  121 
Fed.  318,  57  C.  C.  A.  14;  P.  v.  Chin 
Non,  146  Cal.  561,  80  P.  681  (jurors 
reading  newspapers  relating  to  trial); 
Shodden  r.  Stiles,  121  Ga.  637,  49  S.  E. 
719;  Rich  V.  Haves,  97  Me.  293,  54  A. 
724. 

467-27  Contra,  Willson  v.  Faxon,  117 
X.  Y.  S.  361. 

467-28     P.  V.  Dolan,  186  N.  Y.  4,  78 
N.  E.  569,  116  Am.  St.  521;  S.  v.  Stover, 
64  W.  Va.  668,  63  S.  E.  315. 
468-31     Hoxie   v.   Wlalker,  75  N.  H. 
308.  74  A.  183. 

469-33  S.  r.  Wallace,  78  Conn.  677, 
63  A.  448;  Ornwford  r.  S.,  117  Ca.  247. 
43  S.  E.  762  (plot  not  introduced  mav 
be  used;   but  comp.   Nobles  r.  S.,  127 


Ga.  212,  56  S.  E.  123,  map  not  in  evi- 
dence not  allowed  to  be  used) ;  Carroll 
V.  C,  26  Ky.  L.  R.  1083,  83  S.  W. 
552;  S.  V.  Ferrell,  233  Mo.  452,  136 
S.  W.  709  (gun  and  bullets);  S.  v. 
Knapp,  70  O.  St.  380,  71  N.  E.  705 
(written  confession  used). 
469-34  Terry  r.  Williams,  148  Ala. 
468,  41   S.   804. 

469-35  Alaska  Co.  v.  Dinkelspiel,  121 
Fed.  318,  56  C.  C.  A.  14;  Tavlor  v. 
Robinson,  94  Ark.  560,  127  S.  W.  972; 
Van  Leuven  r.  Van  Leuven,  3  Cal. 
App.  409,  85  P.  860. 
Part  of  exhibit  inadmissible. — S.  v. 
Strong,  S3  X.  J.  L.  177,  83  A.  506. 
Marking  exhibit,  not  essential.  Max- 
well v.  McCall,  145  la.  687,  124  N.  W. 
760. 

Formal  introduction,  not  essential  if 
paper  treated  as  in  evidence.  S.  v. 
Bowman,  80  Kan.  473,  103  P.  84. 
Exhibits  attached  to  a  pleading,  not 
evidence  unless  offered  as  such.  Mis- 
souri, etc.  R.  Co.  v.  Lawson,  55  Tex. 
Civ.  3&8,  119  S.  W.  921. 
470-36  X^obles  v.  S.,  127  Ga.  213,  56 
S.  E.  125;  Carman  v.  E.  Co.,  32  Mont. 
137,   79   P.  690. 

470-37  Use  without  putting  in  evi- 
dence.— Hardy  v.  Randall,  173  Ala.  516, 
55  S.  997. 

470-39  Carr  v.  Co.,  29  R.  I.  276,  70 
A.  196.  See  S.  r.  Allen,  23  Ida.  772, 
131  P.  1112;  Berbarrv  v.  Tombacher, 
162  N.  C.  497,  77  S.  E.  412. 
Exhibits  in  foreign  language  and  not 
translated,  admissible.  Squadrilli  v. 
Ciefvo,  101  N.  Y.  S.  661;  Brummer  v. 
Co.,  55  :\nsc.  227,  105  X.  Y.  S.  3. 
Should  not  be  offered  en  masse. — Dowie 
V.  Priddle,  116  111.  Apii.  184. 
Preserving,  in  bill  of  exceptions. — See 
Porter  r.  Terrell,  2  Ga.  App.  269,  58 
S.  E.  493;  Pledge  v.  Griffith,  33  Mont. 
191,  S3  P.  392;  Huron  D.  Co.  v.  Swart, 
2  O.  C.  C.  (N.  S.)  457;  Young  v.  Young, 
7  O.  C.  C.  (X.  S.)  419. 
Exhibits  referred  to  by  person  whose 
dejiosition  is  being  taken  must  be  in- 
closed, sealed  up  and  directed  to  clerk 
of  court.  Crane  Co.  r.  Neel,  104  Mo. 
App.  177,  77  S.  W.  766. 
In  patent  cases  court  is  especially  en- 
titled to  have  exhibits  placed  before  it 
to  which  testimony  of  experts  may  be 
referred.  Grav  r.  Grinberv,  159  Fed. 
138. 

470-40  Thompson  v.  S.  (Tex.  Cr.), 
160  S.  W.  685. 
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470-41  Verified  exhibits  referred  to 
in  deposition,  competent.  Title  G.  & 
S.  Co.  V.  Nichols,  12  Ariz.  405,  100  P. 
825. 


EXPERIMENTS. 

Impossibility  of  derailment,  488-49;  Pos- 
sibility of  seeing,  489-50. 
473-1     Hughes    v.    S.,    126    Tenn.    40, 
148   S.  W.  543. 

473-2  Fuentes  v.  S.,  64  Fla.  64,  59 
S.  395  (struggle  with  defendant  by 
state's  attorney  to  illustrate  struggle 
in  which  homicide  occurred) ;  Johnson 
V.  S.,  55  ria.  46,  46  S.  154;  Spires  v. 
S.,  50  Fla.  121,  39  S.  181;  Carolina 
Portland  Cement  Co.  f.  Marshall,  9  Ga. 
App.  555,  71  S.  E.  942;  Augusta  E.  & 
E.  Co.  V.  Arthur,  3  Ga.  App.  513,  60 
S.  E.  213;  De  Loach,  etc.  Co.  v.  Co., 
2  Ga.  App.  493,  58  S.  E.  790;  Atlanta, 
etc.  R.  Co.  V.  Hudson,  2  Ga.  App.  352, 
58  S.  E.  500;  Boerne.  F.  Co.  v.  Mucci 
(la.),  138  N.  W.  866;  Kimball  Co.  v. 
Co.,  141  la.  632,  118  N.  W.  891;  Chi- 
cago T.  Co.  V.  Co.,  134  la.  252,  111 
N.  W.  935;  Huggard  v.  Co.,  132  la.  724, 
109  N.  W.  475;  Dow  v.  Bulfinch,  192 
Mass.  281,  78  N.  E.  416;  P.  v.  Auer- 
bach,  176  Mich.  23,  141  N.  W.  869; 
Young  V.  Kinney,  85  ISTeb.  131,  122  N. 
W.  679;  Lillie  v.  S.,  72  Neb.  228,  100 
N.  W.  316;  Beckley  v.  Alexander  (N. 
H.),  90  A.  878;  Peterson  v.  Co.,  55 
Or.  511,  106  P.  337;  Carr  v.  Co.,  26 
R.  I.  180,  58  A.  678;  S.  v.  Avant,  85 
S.  C.  570,  67  S.  E.  908;  Ide  V.  R.  .Co., 
83  Vt.  66,  74  A.  401;  Ansbary  r.  L.  Co., 
78  Wash.  379,  139  P.  46;  Halverson  v. 
Co.,  35  Wash.  600,  77  P.  1058.  See 
Thiel  V.  Kennedy,  82  Minn.  142,  84 
N.  W.  657;  Wilson  v.  R.  Co.,  135  Wis. 
18,  114  N.  W.  462. 

Weight  for  jury  in  consideration  of 
similarity  of  which  jury  may  believe 
to  exist  (to  actual  occurrence).  McClen- 
don  V.  S.,  7  Ga.  App.  784,  68  S.  E.  331. 
Experimental  evidence  may  be  best. 
Tackman  v.  B.  of  Am.,  132  la.  64,  106 
N.  W.  350.  See  also  Hooker  v.  S.,  98 
Md.  145,  56  A.  390.  But  see  Spires  v. 
S.,  50  Fla.  121,  39  S.  181. 
Use  of  magnifying  glass. — ^See  S.  v. 
Wallace,  78  Conn.  677,  63  A.  448;  Flora 
17.  Powrie,  23  App.  Cas.  (D.  C.)  195; 
Cotton  V.  R.,  191  Mass.  103,  77  N.  E. 
698. 

474-3  .Johnson  r.  S.,  55  Fla.  46,  46 
S.  154;  C.  V.  Buxton,  205  Mass.  49,  91 


N.  E.  128;  demons  v.  R.  Co.,  137  WKs. 
387,  119  N.  W.  102.  See  Spires  v.  S., 
50  Fla.  121,  39  S.  181;  De  Loach,  etc. 
Co.  V.  Co.,  2  Ga.  App.  493,  58  S.  E. 
790;  Chicago  T.  Co.  v.  Co.,  134  la. 
252,  111  N.  W.  935;  Dow  v.  Bulfinch, 
192  Mass.  281,  78  N.  E.  416;  Healey 
r.  Bartlett,  73  N.  H.  110,  59  A.  617. 
But  see  Amsbary  v.  L.  Co.,  78  Wash. 
379,  139  P.  46. 

474-6  If  proper  conditions  do  not 
exist  it  is  error  to  receive  such  evi- 
dence. Hisler  v.  S.,  52  Fla.  30,  42  S. 
692. 

475-7  Martin  v.  S.  (Fla.),  66  S.  139; 
Johnson  v.  S.,  55  Fla.  46,  46  S.  154; 
S.  V.  Bass,  251  Mo.  107,  157  S.  W. 
782;  Beckley  v.  Alexander  (N.  H.),  90 
A.  878.  See  Spires  v.  S.,  50  Fla.  121,  39 
S.  181;  Hisler  v.  S.,  52  Fla.  30,  42  S. 
692. 

Although  relevant,  admissibility  of  an 
experiment  depends  upon  whether  it 
will  tend  to  aid  rather  than  to  confuse 
jury.  Healey  V.  Bartlett,  73  N.  H.  110, 
59  A.  617. 

475-8  Harris  v.  S.,  62  Tex.  Or.  235, 
137  S.  W.  373. 

476-11  See  Carr  v.  Co.,  26  R.  I.  180, 
58   A.   678. 

476-12     Spurloek  v.  Co.,  118  La.  1,  42 
S.  575.    Comp.  Richardson  v.  S.,  49  Tex. 
Cr.  391,  94  S.  W.   1016. 
477-13     Larrabee  v.  McGuinness,  165 
Fed.  169,  91  C.  C.  A.  203;   P.  v.  Pfan- 
schmidt,   262    111.    411,    104   N.   E.    804; 
P.   V.   Morrigan,   29   Mich.   4;    Fisher   v. 
Ins.  Co.,  124  Tenn.  450,  138  S.  W.  316; 
Speers   v.   S.,    55   Tex.    Cr.    368,    116   S. 
W.  568.     See  Coffman  v.  S.  (Tex.  Cr.), 
165   S.  W(.   939;    Rasmussen  v.  Co.,  133 
Wis.  205,  113  N.  W.  453. 
478-14     Benson  v.  Mfg.  Co.,  147  Wis. 
20,    132    N.    W.    633.      See    Saucier    v. 
Mills,  72  N,  H.  292,  56  A.  545;  Carr  v. 
Co.,  26  R.  I.  180,  58  A.  678.     But  see 
Moon  V.  Roberts,  170  lU.  App.  367. 
Operation  of  telephone. — Chicago  T.  Co. 
V.  Co.,  134  la.  252,  111  N.  W.  935. 
478-16     Chicago  T.  Co.  v.  Co.,  supra;' 
Thiel  V.  Kennedy,  82  Minn.  142,  84  N. 
W.  657;  Saucier  v.  Mills,  72  N.  H.  292, 
56  A.   545;   Green  v.  R.   Co.,  131  App. 
Div.    277,   115   N.  Y.  S.   590. 
479-18     Southern   R.    Co.    v.    Brock, 
132   Ga.   858,  64  S.  E.   1083.     See  Bir- 
mingham, etc.  Co.  V.  Rutledge,  142  Ala. 
195,   39   S.  338;   Minden  v.  Vedene,  72 
Neb.  657,  101  N.  W.  330. 
Erroneous    demonstration.  —  Willis    v. 
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City,  161  Mo.  App.  461,  143  S.  W. 
516. 

Dramatic  exhibition,  not  permitted. 
Fclsch  V.  Babb,  72  Xeb.  736,  101  N.  W. 
1011. 

479-19  Medical  expert  ma^'  demon- 
strate condition  of  plaintiff's  legs 
by  sticking  pins  in  them,  and  take 
away  his  crutches  to  show  inability  to 
stand.  Missouri  R.  Co.  v.  Lynch,  40 
Tex.  Civ.  .543,  90  S.  W.  511. 
"To  show  their  extent  or  to  enable 
a  surgeon  to  demonstrate  their  nature 
and  character."  Landro  v.  Great 
Northern  R.  Co.,  117  Minn.  306,  135 
N.  W.  991,  cit.  Clay  v.  E.  Co.,  104  Minn. 
1,  115  N.  W.  949. 

480-22  But  see  Felsch  v.  Babb,  72 
Neb.  736,  101  N.  W.  1011. 
481-23  See  P.  r.  Stilwell,  81  Misc. 
456,  142  N.  Y.  S.  628,  af.  in  162  App. 
Div.  Sll,  148  N.  Y.  S.  59. 
Where  a  father  indicted  for  killing  his 
baby  contended  his  three  3'ear  old  son 
accidentally  discharged  the  pistol,  evi- 
dence son  was  given  pistol  and  could 
neither  cock  nor  discharge  it  when 
cocked,  admissible.  S.  v.  Woodrow,  58 
W.  Ya.  527,  52  S.  E.  545. 
482-28  Birmingham  R.  L.  &  P.  Co. 
V.  Saxon  (Ala.),  59  S.  584;  P.  v.  Curt- 
richt,  258  111.  430,  101  N.  E.  551; 
Walker  v.  S.  (Tex.  Cr.),  151  S.  W. 
822;  S.  V.  Baker,  69  Wash.  589,  125  P. 
1016. 

Demonstration  of  physician  by  use  of 
manikin  of  i>roper  method  of  delivering 
child.  See  Lee  v.  Moore  (Tex.  Civ.), 
162  S.  W.  437. 

Permitting  a  motorman  to  illustrate, 
with  liis  hands,  the  time  it  would  take 
him  to  go  through  the  various  motions 
necessary  to  reverse  the  lever,  etc.,  in 
order  to  stop  or  check  up  the  car. 
Birmingham  Co.  L.  &  P.  Co.  v.  Saxon 
(Ala.),   59   S.   584. 

483-31  P.  r.  Pfanschmidt,  262  111. 
411,  104  N.  E.  804.  See  Tackman  v, 
B.  of  Am.,  132  la.  64,  106  N.  W.  350, 
cit.  the  text;  Roberts  v.  Dover,  72  N. 
H.  147,  55  A.  895. 

483-32  La  Porte  C.  Co.  i\  Sullender 
(Ind.  App.),  71  N.  E.  922;  Chectham 
V.  R.,  26  R.  L  279,  58  A.  881;  Krueger 
V.  Co.,  38  Tex.  Civ.  398,  85  S.  W.  1156 
(rip-saw  threw  timber  in  opposite  di- 
rection from  that  claimed).  See  De 
Loach,  etc.  Co.  r.  Co.,  2  Ga.  App.  493, 
58  S.  E.  790;  S.  r.  Nowells,  135  Ta.  53, 
109  N.  W.  1016;  Davis  v.  Co.,  121  App. 


Div.  242,  105  N.  Y.  S.  693;  Zimmer 
r.  R.  Co.,  123  Wis.  643,  101  N.  W.  1099 
(where  plaintiff  fell  from  crowded  car 
as  it  went  around  curve,  experiment 
with  car  not  crowded,  inadmissible). 
483-33  Tackman  v.  B.  of  Am.,  132 
la.  64,  106  N.  W.  350,  "To  render  the 
experiment  of  any  probative  value,  how- 
ever, the  conditions  must  be  such  that 
they  may  be  found  to  have  been  not 
only  possible,  but  reasonably  prob- 
able. ' ' 

484-34  P.  V.  Solani,  6  Cal.  App.  103, 
91  P.  054;  Daniels  r.  Stock,  23  Colo. 
App.  529,  130  P.  1031;  Spires  v.  S., 
50  Fla.  121,  39  S.  181;  Hisler  v.  S.,  52 
Fla.  30,  42  S.  692;  De  Loach,  etc.  Co. 
V.  Co.,  2  Ga.  App.  493,  58  S.  E.  790; 
Upthegrove  v.  R.  Co.,  154  111.  App.  460; 
Burt  V.  Co.,  141  III.  App.  603;  Chi- 
cago, etc.  Co.  V.  Schallawitz,  118  111. 
App.  9;  Merchants  L.  &  T.  Co.  v. 
Boucher,  115  111.  App.  101;  Chicago, 
etc.  R.  Co.  V.  Crose,  113  111.  App.  547; 
Chicago  C.  R.  Co.  v.  Brecher,  112  111. 
App.  106;  Elgin,  etc.  Co.  v.  Wilson,  120 
III.  App.  371;  La  Porte  C.  Co.  r.  Sul- 
lender (Ind.  App.),  71  N.  E.  922;  Kim- 
ball Co.  r.  Co.,  141  la.  632,  118  N.  W. 
891;  Huggard  v.  Co.,  132  la.  724,  109 
N.  W.  475;  Byrd  v.  Co.,  136  Kv.  766, 
125  S.  W.  174;  Louisville  R.  Co.  r. 
Hoskins,  28  Ky.  L.  R.  124,  88  S.  W. 
1087;  Jenkins  v.  R.  Co.,  105  Minn.  504, 
117  N.  W.  928;  S.  v.  Bass,  251  Mo. 
107,  157  S.  W.  782;  S.  V.  Nordall,  38 
Mont.  327,  99  P.  960;  Clarence  v.  S., 
86  Neb.  210,  125  N.  W.  540;  Mitchell 
V.  Sayles,  28  R.  I.  240,  66  A.  574 
(pressure  required  to  burst  steam  pipe); 
Krueger  r.  Co.,  38  Tex.  Civ.  398,  85 
S.  W.  1156;  Houston,  etc.  R.  Co.  i*. 
Ramsey,  43  Tex.  Civ.  603,  97  S.  W. 
1067;  Richardson  r.  S..  49  Tex.  Cr.  391, 
94  S.  W.  1016;  Richards  v.  Co.,  107 
Va.  881,  59  S.  E.  1104  (making  tracks 
for  purpose  of  comparison);  Trego  r. 
Co.,  136  Wis.  315,  117  N.  W.  855; 
Wilson  r.  R.  Co.,  135  Wis.  18,  114  N. 
W.  462,  115  N.  W.  330:  Zimmer  r.  R. 
Co.,  123  Wis.  643,  101  N.  W.  1099. 
See  Wingfield  r.  McClintock,  85  Kan. 
452,    113    P.   394. 

That  dissimilarity  of  conditions  favored 
objecting  party  does  not  require  court 
to  admit  experiment,  llalverson  v.  Co., 
35  Wash.  600,  77  P.  1058. 
485-35  Larrabee  r.  McGuinness,  165 
Fed.  169,  91  C.  C.  A.  203;  Atlanta, 
etc.  R.  Co.  r.  Hudson,  2  Ga.  App.  352, 
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58  S.  E.  500;  Elgin,  etc.  Co.  v.  Wilson, 
120  111.  App.  37;  La  Porte  C.  Co.  v. 
Sullender  (Ind.  App.),  71  N.  E.  922; 
S.  V.  Bass,  251  Mo.  107,  157  S.  W.  782; 
Burton  r.  E.  Co.,  176  Mo.  App.  14,  162 
e.  W.  1064;  S.  V.  Eyan,  56  Or.  524,  108 
P.  1009;  Speers  v.  S.,  55  Tex.  Cr.  368, 
116  S.  W.  568;  Kansas  City,  etc.  Co.  r. 
Hall  (Tex.  Civ.),  152  S.  W.  445,  cit. 
Encyclopaedia  of  Evidence;  Amsbary 
V.  L.  Co.,  78  "Wash.  379,  139  P.  46; 
Lasityr  v.  Olympia,  61  Wash.  651,  112 
P.  752;  Zimmer  v.  E.  Co.,  123  Wis.  643, 
101  N.  W.  1099. 

485-37  Atlanta,  etc.  E.  Co.  v.  Hud- 
son, 2  Ga.  App.  352,  58  S.  E.  500,  cit. 
the  text;  Hauser  v.  P.,  210  111.  253, 
71  N.  E.  416;  S.  v.  Nowells,  135  la. 
53,  109  N.  W.  1016;  Ide  f.  E.  Co.,  83 
Vt.  66,  74  A.  401. 

Where  defense  was  that  defendant  mis- 
took deceased  for  a  deer,  experiment 
was  held  admissible  if  conditions  were 
so  far  similar  as  to  re^ider  result  of 
substantial  use  on  the  question  of  care. 
Harper  v.  Holcomb,  146  Wis.  183,  130 
N.  W.  1128. 

485-38     Johnson    v.   E.    Co.,    80   Elan. 
456,    103    P.    90;    Vosler   v.   E.    Co.,    77 
N.  J.  L.  727,  73  A.  483. 
487-42     See  Kansas  City,  etc.  E.  Co. 
V.  Hall   (Tex.  Civ.),  152  S.  W.  445,  cit. 
Encyclopaedia  of  Evidence. 
488-44     Evidence     excluded     because 
conditions  not  shown  to  be  same.     Wil- 
son V.  E.  Co.,  135   Wis.  18,  114  N.  W. 
462.     See  Omaha  E.  Co.  v.  Larson,  70 
Neb.  591.  97  N.  W.  824. 
488-46'  But  see  Louisville  E.  Co.  t: 
Hoskins,   28    Ky.   L.   E.   124,   88   S.   W. 
1087. 
488-47     See  Elgin,  etc.  Co.  v.  Wilson, 

120  111.  App.  371;  Amsbary  v.  L.  Co.,  78 
Wash.  379,  139  P.  46. 

488-48  Atlanta,  etc.  E.  Co.  v.  Hud- 
son, 2  Ga.  App.  352,  58  S.  E.  500;  Gal- 
veston, etc.  E.  Co.  V.  Olds  (Tex.  Civ.), 
112  S.  W.  787;  Houston,  etc.  E.  Co.  v. 
Eamsey,  43  Tex.  Civ.  603,  97  S.  W. 
1067.  See  Elgin,  etc.  T.  Co.  v.  Wilson, 
217  111.  47,  75  N.  E.  436. 
488-49     Gray  v.  E.  Co.,  143  la.  268, 

121  N.  W.  1097;  Consolidated,  etc.  Co. 
V.  S.,  109  Md.  186,  72  A.  651  (ability 
to  see  wire).  See  Chicago,  etc.  E.  Co. 
V.  Crose,  214  111.  602,  73  N.  E.  865,  105 
Am.   St.   135. 

Impossibility  of  derailment  of  car  when 
turning  corner  may  be  shown  by  ex- 
periments  with    similar    cars   going   at 


highest  rate  of  speed.  Clieethara  v. 
E.~"  Co.,  26  E.  I.  279,  58  A.  881.  Comp. 
Halverson  v.  Co.,  35  Wash.  600,  77  P. 
1058. 

Weight  of  such  testimony  not  great. 
Palmer  v.  E.  Co.,  34  Utah  466,  98  P. 
689. 

489-50  Young  v.  Kinney,  85  Neb. 
131,  122  N.  W.  679  (identification  of 
brand  on  horse  in  question  by  exam- 
ination of  other  horses  similarly  brand- 
ed) ;  S.  t\  Bean,  77  Yt.  384,  60  A.  807. 
Identification  by  flash  of  gun. — Eefusal 
to  permit  experiment  before  jury  in 
dark  room,  not  error.  Spires  v.  S.,  50 
Fla.  121,  39  S.  181. 
Possibility  of  seeing  persons  and  things 
under  given  conditions  may  be  shown 
by  experiments  under  like  conditions. 
Healey  i\  Bartlett,  73  N.  H.  110,  59  A. 
617  (testator  seeing  and  hearing  at- 
testing witnesses  from  bed  where  he 
lay);  Hauser  v.  P.,  210  111.  253,  71  N. 
E.  416.  Conditions  must  be  same.  Chi- 
cago, etc.  E.  Co.  V.  Crose,  214  111.  602, 
73  N.  E.  865,  105  Am.  St.  135  (possibil- 
ity of  injured  person  seeing  train  be- 
cause of  intervening  car).  And  see 
Taylor  v.  S.,  135  Ga.  622,  70  S.  E.  237. 
489-51  Gibbons  v.  Ty.,  5  Okla.  Cr. 
212,  115  P.  129. 

490-52     Johnson   v.   E.   Co.,   80   Kan. 
456,  103  P.  90.     See  Hutchinson  v.  Gate 
Co.,  247  Mo.  71,  152  S.  W.  52. 
Conductor    not    allowed    to    reproduce 
signal  before  iury.     Baltimore  &  O.  E. 
Co.  r.  Pouts  (Ohio),  104  N.  E.  544. 
Possibility  of  testator  seeing  and  hear- 
ing    attesting     witnesses.     Healey     v. 
Bartlett,  73  N.  H.  110,  59  A.  617. 
Hearing  sounds  through  walls  and  floor 
of   adjoining   rooms.      Dow  V.   Bulfinch, 
192  Mass.  281,  78  N.  E.  416,  refusal  to 
allow   evidence   of   experiment,  not   er- 
ror. 

491-56  Jury  may  smell  of  bottle  of 
alcohol.  Thompson  v.  S.  (Tex.  Cr.),  160 
S.  W.   685. 

Discretionary  with  court  to  allow  jury 
to  taste  of  article.  Boerner  Pry  Co.  v. 
Mucci  (la.),  138  N.  W.  866. 
Improper  to  let  jury  feel  of  overcoat. 
P.  V.  Enright,  256  111.  221,  99  N.  E. 
936. 

491-57     Krens  v.  S.,  75  Neb.  294,  106 
N.  W.  27.     See  generally  vol.  3,  p.  134; 
vol.  6,  p.  704,  vol.  7,  p.  929  and  supple- 
ment thereto. 
491-59     See    S.    v.   Graham,    116   La. 
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779,  41  S.  90;  S.  v.  Williams,  120  La. 
175,   45   S.   94. 

492-60  P.  V.  Weber,  149  Cal.  325,  86 
P.  G71,  evidence  admitted  as  to  firing 
bullets  from  pistol  used  by  defendant. 
Roe  Tliomas  v.  S.  (Ala.  Ap]).),  fio  S.  SG3. 
Experiments  with  knife  and  clothing  to 
identify  knife.     Durfee  v.  S.  (Tex.  Gr.), 

105  s. 'w.  isn. 

Scattering  of  shot. — See  S.  r.  Ronk,  91 
Minn.  419,  98  N.  W.  334. 
492-61  S.  V.  Nowells,  135  la.  53,  109 
N.  W,  1016  (with  piece  of  decedent's 
shirt);  Hughes  v.  S.,  126  Tenn.  40,  14S 
S.  W.  543.  See  Ilisler  v.  S.,  52  Fla.  30, 
42  S.  692;  Lillie  v.  S.,  72  Neb.  228,  100 
N.  W.  316. 

492-63     See  Hisler  v.  S.,  52  Fla.  30, 
42  S.  692;  P.  v.  Solani,  6  Cal.  App.  103,  { 
91  P.  654. 

Where  caliber  and  make  unknown,  but 
wea])on  was  shown  to  be  an  ordinary 
revolver,  experiments  with  different 
calibers  and  makes  and  different  kinds 
of  powder  were  properlv  shown.  Lillie 
v.  S.,  72  Neb.  228,  100  N.  W.  316. 
492-64  See  P.  v.  Solani,  6  Cal. 
App.  103,  91  P.  654;  Hisler  v.  S.,  52 
Fla.  30,  42  S.  692. 

Cartridges  of  same  kind  need  not  be 
used  where  same  pistol  and  cloth  used. 
S.  r.  Nowells,  135  la.  53,  109  N.  W. 
1016;  Lillie  v.  S.,  72  Neb.  228,  100  N. 
W.  316. 

493-65  See  Lillie  v.  S.,  supra. 
493-67  See  P.  v.  Solani,  supra. 
494-72  But  see  Louisville  R.  Co.  v. 
Hoskins,  28  Ky.  L.  R.  124,  88  S.  W. 
1087  (experiment  with  horse,  other 
than  one  used  in  collision,  to  show  time 
required  to  reach  and  cross  track,  ex- 
cluded); O'Dea  V.  R.  Co.,  142  Mich. 
365,  105  N.  W.  746  (time  used  by  en- 
gineer to  oil  engine — exi)eriment  Ex- 
cluded). 

495-73  But  see  Richardson  v.  R.  Co., 
170   111.  App.  336. 

Child's  ability  to  discharge  pistol.  See 
supra,  481-23. 

495-74  Van  Wyk  v.  P.,  45  Colo.  1, 
99  P.  1009;  Armstrong  P.  Co,  r.  Clem 
(Tex.  Civ.),  151  S.  W.  576.  See  ^Mann's 
Admr.  f.  Reynolds,  150  Kv.  313,  150  S. 
W.  329;  Bovd  r.  S.,  84  Miss.  414,  36  S. 
525;  Davis  r.  Co.,  121  xVpp.  Div.  242, 
105  N.  Y.  S.  693. 

Impregnation  of  water  with  a  certain 
chemical  may  bo  shown  by  testing  be- 
fore jury  a  sample  of  such  water  with 


litmus  paper.  Crabtree  C.  M.  v.  Ham- 
liy,  28  Ky.  L.  R.  6S7,  90  S.  W.  226. 
Speed  at  which  automobile  was  rirn 
may  be  shown  Ijv  jiroof  of  experiments 
though  experimenter  not  an  expert.  C, 
f.  Buxton,  205  Mass.  49,  91  N.  E.  128. 
495-75  Frank  v.  S.,  141  Ga.  243,  80 
S.  E.  1016;  Cheetham  r.  R.  Co.,  26  R.  I. 
279„  58  A.  881.  But  see  C.  v.  Tucker, 
189  Mass.  457,  76  N.  E.  127. 
496-79  Upthegrove  v.  R.  Co.,  154 
in.  App.  460;  S.  r.  Schneek,  85  Kan. 
334,  116  P.  823;  Hooker  i".  S.,  98  Md. 
145,  56  A.  390;  Boyd  v.  S.,  84  Miss.  414, 
36  S.  525. 

497-81     Van   Wyk   v.  P.,  45  Colo.  1, 
99    P.    1009;    Mark    v.    Greenawalt,    32 
App.  Cas.   (D,  C.)   253;  Gray  r.  R.  Co., 
143  la.  268,  121  N.  W.  1097;  Consolid- 
ated, etc.  Co.  V.  S.,  109  Md.  186,  72  A. 
651.     See  Larrabee  v.  McGuinness,  165 
Fed.  169,  91  C.  C.  A.  203;  S.  r.  Soren- 
son   (la.),  138  N.  W.  411;  Cheetham  v. 
R.  Co.,  26  R.  L  279,  58  A.  881. 
497-82     Bvrd  r.  Co.,  136  Ky.  766,  123 
S.   W.   174    (doubted). 
408-83     United     States,    etc.    Co.    v. 
Granger,   172   Ala.   546,   55   S.   244. 
5CJO-89     Van  Wvk   v.  P.,  45  Colo.   1, 
99  P.  1009. 

50()-90  Mark  v.  Greenawalt,  32  App. 
Cas.  (D.  C.)  253.  See  infra,  "Patents," 
615-6. 

501-96  Ex  parte  Turman,  50  Tex.  Cr. 
7,  95  S.  W.  533,  accused  cannot  on 
cross-examination  be  compelled  to  place 
a  cap  on  his  head  for  purpose  of  iden- 
tification by  ]irosecuting  witness. 
501-1  Contra.  Experiments  out  of 
court,  not  admissible.  S.  r.  Ronk,  91 
Minn.  419,  98  N.  W.  334.  See  Thiel 
V.  Kennedy,  82  Minn.  142,  84  N.  W. 
6.-7. 

502-2  Wheelinir,  etc.  R.  Co.  r.  Par- 
ker, 29  O.  C.  C. '1.  9  O.  C.  C.  (N.  S.) 
28;  S.  V.  Ballew,  S3  S.  C.  82,  63  S.  E. 
688. 

502-4  S.  r.  Ballew,  S3  S.  C.  82,  63 
S.  E.  688.  Sec  Wheeling,  etc.  R.  Co.  v. 
Parker,  29  0.  C.  C.  1,  9  O.  C.  C.  (N. 
S.^   28. 

50  4-il  S.  V.  Bass,  251  Mo.  107,  157 
S.  Vv'.  7S2.  See  Omaha  St.  R.  Co.  v. 
Larson,  70  Neb.  591,  97  X.  W.  824. 
Non-expert  may  state  result  of  experi- 
ment seen  by  him  where  expert  who 
]ierforined  it  shows  similarity  of  con- 
ditions. Krueger  r.  Co.,  38  Tex.  Civ. 
398,   85   S.   W.   1156. 
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Professional  ability,  520-12;  Theory  of 
spiritualism,  526-36;  Nurses,  545-85; 
Calculating  interest,  553-13;  Infringe- 
mcni  of  copyright,  602-90;  Experiments 
and  tests,  607-15;  Compelling  witness  to 
qualify,  611-24;  Redirect  examination, 
621-53;  Knowledge,  701-11. 
517-1  Longfellow  v.  Vernon  (Ind. 
App.),  105  N.  E.  178,  citing  5  Encyclo- 
p^r.DiA  OF  Evidence  517. 

517-6  See  Louft  r.  Pyle  (Del.),  75 
A.  619. 

An  expert  is  one  possessing,  in  regard 
to  a  particular  subject  or  department 
of  human  activity,  knowledge  not  ac- 
quired by  ordinary  persons.  Yates  v. 
Garrett,  19  Okla.  4r99,  92  P.  142. 
519-11  Suthon  v.  Laws,  132  La.  207, 
61   S.  204. 

520-12  See  Crosby  v.  Wells,  73  N.  J. 
L.   790,  67  A.  295. 

A  father  is  prima  fac^t  competent  to 
express  an  opinion  as  to  elocutionary 
ability  of  daughter.  Cleveland,  etc.  R. 
Co.  V.  Hadley,  40  Ind.  App.  731,  82 
N.  E.  1025. 

521-14  Am.  A.  C.  Co.  v.  Hogan,  213 
Fed.  416  (C.  C.  A.);  United  States  v. 
J.  B.  Thomas  &  Co.,  178  Fed.  602;  Chi- 
cago, etc.  E.  Co.  v.  Hale,  99  C.  C.  A. 
379,  176  Fed.  71;  Allen  v.  Field,  130 
Fed.  641,  65  C.  C.  A.  19;  Archer  v. 
Ostemeier  (Ind.  App.),  105  N.  E.  522; 
Clark  V.  Co.,  146  la.  428,  123  N.  W. 
327;  Ammer  v.  Postal,  168  Mich.  405, 
134  N.  W.  453;  Stocker  v.  Schneider, 
228  Pa.  149,  77  A.  437;  Cochran  v. 
Casey  (Tex.  Civ.),  128  S.  W.  1145; 
Swan  V.  E,  Co.  (Utah),  127  P.  267. 
Testimony  of  doctors  based  on  actual 
test  by  them  to  determine  possibility 
of  self-infliction  of  fatal  wound  ex- 
cluded as  not  being  a  matter  of  skill 
or  science.  P.  f.  Curtright,  258  111. 
430,  101  N.  E.  551.  See  also  vol.  5,  p. 
590,  n.  37.  and  see  vol.  6,  p.  682,  n. 
14. 

Any  matter  as  to  which  an  opinion 
requires  fechnical  or  scientific  knowl- 
edge. McClendon  v.  S.,  7  Ga.  App. 
7S4,   68   S.  E.  331. 

Peculiar  knowledge  or  experience  not 
common  to  the  world.  P.  f.  Jennings, 
252  111.  534,  96  N.  E.  1077. 
The  usual  and  ordinary  way  of  con- 
structing and  operating  machinery, 
structures  and  appliances.     Eidenour  v. 


Wilcox  Mines  Co.,  164  Mo.  App.  576, 
147  S.  W.  852. 

Operation  of  dust  collectors. — Quaker 
Oats  Co.  v.  Grice,  195  Fed.  441,  115  C. 
C.  A.  343. 

Finger-print  identification. — P.  v.  Jen- 
nings, 252  111.  534,  96  N.  E.  1077. 
521-15  Johnson  v.  Caughren,  55 
Wash.  125,  104  P.  170. 
A  witness  may  give  his  opinion  on 
facts  within  his  knowledge  where  the 
subject-matter  is  entirely  within  com- 
mon observation  and  experience,  and 
it  would  not  be  practicable  for  him 
to  have  i^laced  them  all  before  the 
jury.  S.  V.  Jackson,  130  La.  201,  57 
S.  888. 

522-17  Eogers  v.  Kee,  171  Mich.  551, 
137  N.  W.  260.  See  Willet  v.  Johnson, 
13  Okla.  563,  76  P.  174,  to  connect  phys- 
ical condition  with  injuries  alleged  to 
be  its  cause. 

In  action  for  failing  to  properly  treat 
a  fracture  there  can  be  no  recovery 
without  testimony  of  medical  experts 
tending  to  show  lack  of  requisite  skill 
and  care.  Sheldon  v.  Wright,  80  Vt, 
298,  67  A.  807. 

523-21  Testimony  as  to  facts  cannot 
rest  on  information  derived  from  oth- 
ers. Mason  v.  Mills,  81  S.  C.  554,  62 
S.  E.  399. 

523-23  Standard  Ace.  &  Life  Ins. 
Co.  V.  Wood,  116  Md.  575,  82  A.  702; 
S.  V.  Easco,  239  Mo.  535,  144  S.  W.  449. 
But  the  opinion  need  not  be  positive. 
Costello  V.  S.,  176  Ala.  1,  58  S.  202. 
523-24  St.  Louis,  etc.  E.  Co.  v.  Will- 
iams, 108  Ark.  387,  158  S.  W.  494; 
Dardenelle,  etc.  Co.  v.  Croom,  95  Ark. 
284,  129  S.  W.  280;  Chicago,  etc.  E. 
Co.  V.  Hale,  176  Fed.  71,  99  C.  C.  A. 
379;  Ausmus  v.  P.,  47  Colo.  167,  107 
P.  204;  Allison  v.  Wall,  121  Ga.  822, 
49  S.  E.  831;  Casey  v.  Biscuit  Co.,  163 
111.  App.  145;  Archer  i'.  Ostemeier  (Ind. 
App.),  105  N.  E.  522;  Withey  v.  Fow- 
ler Co.  (la.),  145  N.  W.  923;  Greenway 
V.  County,  144  la.  332,  122  N.  W.  943; 
White  Auto  Co.  v.  Dorsey,  119  Md.  251, 
86  A.  617;  Harris  v.  Co.,  Ill  Md.  209, 
73  A.  805;  Meily  v.  E.  Co.,  215  Mo. 
567,  114  S.  W.  1013;  Ferdon  v.  E.  Co., 
131  App.  Div.  380,  115  N.  Y.  S.  352; 
Ake  V.  Pittsburgh,  238  Pa.  371,  86  A. 
268;  Thompson  v.  Eeed,  29  S.  D.  85, 
135  N".  W.  679;  Hot  Springs  Mfg.  Co. 
r.  Eevercomb,  110  Va.  240,  65  S.  E. 
557;  Johnson  r.  Caughren,  55  Wash. 
125,  104  P.  970;  Johnson  v.  C,  111  Va. 
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877,  69  S.  E.  1104;  Christiansen  v.  Mc- 
Lellan,  74  Wash.  318,  133  P.  434. 
524-25  Gossett  f.  Mfg.  Co.,  153  Ky. 
101,  154  S.  W.  897;  Rural  Home  T. 
Co.  V.  Arnold  (Ky.),  119  S.  W.  811; 
Southern  Exp.  Co.  v.  Jacobs,  109  Va. 
27,  63  S.  E.  17;  O'Brien  v.  McKelvey, 
59  Wash.  115,  109  P.  337. 
524-26  Hardinge  Conical  Mill  Co.  r. 
Engineering  Co.,  195  Fed.  936,  115  C. 
C.  A.  624;  U.  S.  Co.  v.  Parry,  166  Fed. 
407,  92  C.  C.  A.  1.59;  Strever  v.  Wood- 
ward (la.),  141  N.  W.  931. 
524-27  Boston,  etc.  E.  Co.  v.  Boyton 
Co.,  211  Fed.  812  (C.  C.  A.);  Royal  Ex. 
Assur.  V.  Co.,  166  Fed.  32,  92  C.  C,  A. 
66  (cumulative  testimony) ;  Woods  v. 
S.  (Ala.),  65  S.  342;  Barlew  v.  S.,  5 
Ala.  A])p.  290,  57  S.  601;  Ausmus  r. 
P.,  47  Colo.  167,  107  P.  204;  Landrum 
V.  Swann,  8  Ga.  App.  209,  68  S.  E, 
862;  Lafrentz  v.  Cavanagh,  166  111. 
App.  366;  Citv  of  Geneseo  v.  Schultz, 
257  111.  273,  100  N.  E.  926;  Barrie  v. 
Quimby,  206  Mass.  259,  92  N.  E.  451; 
Internat.  Boone  Co.  v.  Rainv  Lake,  etc. 
Co.,  112  Minn.  104,  127  N.  W.  382; 
Porter  v.  Hetherington,  172  Mo.  App. 
502,  158  S.  W.  473;  Ward  v.  Ins.  Co. 
(Or.),  138  P.  1067;  Houston  P.  Co.  v. 
Griffith  (Tex,  Civ.),  164  S.  W.  431; 
Clinchfield  C.  Co.  v.  Wheeler,  ]08  Va, 
448,  62  S.  E.  269,  See  also  vol.  13,  p, 
552,   n.  4. 

Testimony  proffered  by  the  defendant 
from  se\  eral  witnesses  as  to  the  num- 
ber of  cars  which  in  their  opinion  the 
plaintiff  would  have  sold  in  1903.  "Un- 
der some  circumstances  perhaps  evi- 
dence of  this  sort  might  be  admissible. 
But  here  there  was  evidence  as  to  the 
number  of  cars  of  several  makes  actu- 
ally sold  during  1903  and  divers  other 
facts  from  which  an  inference  could 
be  fairly  drawn  by  the  jury.  It  was  a 
case  where  expert  evidence  miglit  well 
be  excluded  in  the  discretion  of  the 
trial  court."  Randall  r.  Car  Co.,  212 
Mass.  352,  9f)  X.  E.  221. 
Correct  method  of  delivering  a  child 
having  been  demonstrated  by  two  of 
appellee's  experts  by  use  of  a  manikin, 
court  refused  to  permit  apjiollant's  ex- 
perts to  show  by  means  of  tlio  manikin 
what  in  their  opinion  was  the  correct 
method.  Held  not  an  abuse  of  discre- 
tion. Lee  r.  Moore  (Tex,  Civ.),  162  S. 
W.   437. 

524-28     Pace    c.   Louisville   &   N.    R. 
Co.,  166  Ala.  519,  52  S.  52. 


525-31  Atlantic  C.  L.  R.  Co.  v.  Caple, 
110  Va.  514,  66  S.  E.  855.  See  S.  v. 
Flanigan,  111  Md.  481,  74  A.  818. 
525-32  Consolidated,  etc.  Co.  v.  S., 
109  Md.  186,  72  A.  651;  Ferdon  v.  R. 
Co.,  131  App.  Div.  380,  115  N,  Y.  S, 
352;  Meehan  v.  R.  Co.,  13  X,  D.  432, 
101  X.  W,  183. 

525-33  Montana. — Copenhaver  v.  N. 
P.  R.  Co.,  42  Mont.  453,  113  P.  467. 
526-35  Lake  v.  Co.,  160  Fed.  887,  88 
C.  C.  A.  69  (number  of  men  required 
to  do  work);  Xational  B.  Co.  r.  Xolan, 
138  Fed.  6,  70  C.  C.  A.  436;  Am.  B, 
Co.  V.  Fennell,  158  Ala.  484,  48  S.  97; 
Mallory  v.  Brademyer,  76  Ark.  538,  89 
S.  W.  551;  P.  f.  Overacker,  15  Cal.  App. 
620,  115  P.  756;  Denver,  etc.  R.  Co.  v. 
Vitello,  34  Colo.  50,  81  P.  766;  Smith  r. 
Stevens,  33  Colo.  427,  81  P.  35;  P.  r. 
Jennings,  252  111.  534,  96  X^  E.  1077; 
Star  B.  Co.  v.  Hauck,  222  111.  34S,  78 
X.  E.  827,  126  111.  App.  608;  Rilev  r. 
Co.,  129  111.  App.  123;  S.  1-.  Co.,  124 
la.  323,  100  X.  W.  59  (whether  butter 
substitute  bore  color  of  butter) ;  Bois- 
vert  r.  Ward,  199  Mass.  594,  85  X.  E. 
849;  Whalen  r.  Rosnoskv,  195  Mass. 
545,  81  X.  E.  282;  Wolfe  V.  Co.,  1S9 
Mass.  591,  76  X.  E.  222;  Meehan  v.  R. 
Co.,  186  Mass.  511,  72  X.  E.  61;  Wil- 
kerson  v.  R.  Co.,  126  Mo.  App.  613,  105 
S.  W.  24;  Dakan  v.  Co.,  197  Mo.  238, 
94  S.  W.  944;  Kuttner  v.  R.  Co.,  80 
X^.  J.  L.  11,  77  A.  470,  af.  SO  A.  1135; 
Watson  V.  Co.,  127  App.  Div.  134,  111 
X.  Y.  S.  277;  P.  r.  Brown,  110  Aj.p. 
Div.  490,  96  X"",  Y.  S.  957;  Winters  V. 
Xaughton,  91  App.  Div.  80,  86  X.  Y.  S. 
439;^Trickey  r.  Clark,  50  Or,  516,  93 
P.  457;  Do  Hoves  v.  R,  Co.,  52  Tex 
Civ.  543,  115  S.  W,  75;  Lee  r.  Salt 
Lake,  30  Utah  35,  83  P.  562;  Randall 
r.  Moodv  (Vt.),  SS  A.  321;  Ya.  Iron  C. 
&  C.  Co.  V.  Tomlinson,  104  Va.  249.  51 
S.  E.  362;  Benson  r.  Mfsr.  Co.,  147  Wis, 
20,  132  X.  W.  633;  Olweil  r.  Skobis,  126 
Wis.  308,  105  X.  W.  777  (danger  of 
chipping  cast  iron  from  building  with 
coKI    chisel). 

But  see  Miera  r.  Ty.,  13  X.  M.  192,  81 
P.  5S(),  qitot.  from  Taylor  r.  ^fonroe, 
43  Conn.  36,  as  follows:  "The  true 
test  of  the  admissibility  of  such  testi- 
mony is  not  whether  the  subject  mat- 
ter is  common  or  uncommon,  .  .  .  but 
whether  the  witnesses  olTerod  as  experts 
have  any  peculiar  knowledge  or  ex- 
poriencc  not  common  to  the  world, 
which  renders  their  opinions  .    .    .  any 
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aid  to  the  court  or  jury."  And  see 
Wise  r.  Lillie,  84  Kan.  86,  113  P.  403. 
Manner  of  taking  oysters  from  recep- 
tacle not  matter  for  experts.  Travis 
r.  K.  Co.  (Ala.),  62  S.  851. 
No  error  in  sustaining  the  objection  to 
the  question  to  a  medical  witness: 
"Was  he,  at  that  time,  able  to  walk 
without  a  stick?"  as  it  called  for  a 
fact,  and  not,  for  the  opinion  of  the 
exjtert  witness.  Louisville  &  N.  R.  Co. 
V.  Elliott,  166  Ala.  419,  52  S.  28. 
Witness  "was  permitted  to  state  that 
he  had  observed  the  plaintiff  for  five 
hours  while  the  latter  was  on  the  wit- 
ness stand,  and  that  from  such  obser- 
vation he  had  discovered  nothing  to 
indicate  any  loss  of  memory  or  lack 
of  concentration  of  ideas  on  the  part 
of  itlaintiff,  and  that  plaintiff's  capac- 
ity in  this  regard,  as  indicated  by  his 
appearance  and  demeanor  on  the  wit- 
ness stand,  was  free  of  defects  and 
about  the  same  as  that  of  any  other 
average  man.  So  it  its  seen  that  de- 
fendant was  allowed  to  prove  every- 
thing by  this  witness  that  he  attempted 
to  prove  except  the  description  of  the 
plaintiff's  demeanor  and  appearance 
while  on  the  witness  stand.  This,  of 
course,  was  not  competent,  for  the  jur- 
ors observed  this  as  clearly  as  the  doe- 
tor  did.  The  latter  as  an  expert  could, 
at  most,  be  permitted  to  give  his  opin- 
ion as  to  what  the  conduct  indicated." 
St.  Louis  I.  M.  &  S.  E.  Co.  v.  Tucka, 
95  Ark.  190,  129  S.  W.  541. 
536-36     Parkin   v.    Co.,    157    Cal.   41, 

106  P.  210;  Sullivan  v.  Co.,  13  Cal.  App. 
35,  108  P.  895;  P.  v.  Klehm,  238  111.  89, 
87  N.  E.  119;  Steele  v.  Andrews,  144 
la.  360,  121  N.  W.  17;  S.  v.  Schneck, 
85  Kan.  334,  116  P.  823;  Comrs.  v.  S., 

107  Md.  210,  68  A.  602,  14  L.  R.  A. 
(N.  S.)  452;  Bait.  R.  Co.  v.  Sattler,  100 
Md.  306,  59  A.  654;  Doherty  v.  Booth, 
200  Mass.  522,  86  N.  E.  945;  Cummings 
V.  Co.,  40  Mont.  599,  107  P.  904;  Duke 
V.  Museum,  157  App.  Div.  637,  142  N. 
Y.  S.  804;  Disiker  r.  Society,  87  S.  C. 
187,  69  S.  E.  153;  Rice  v.  S.,  54  Tex. 
Cr.  149.  112  S.  W\  299;  Doyle  v.  Mel- 
endv,  83  Vt.  339,  71  A.  881;  Benson 
r.  Mfg.  Co.,  147  Wis.  20,  132  N.  W.  633; 
Ladwig  V.  Co.,  141  Wis.  191,  124  N.  W. 
407.  Contra.  Scope  of  expert  evidence 
not  restricted  to  matters  of  science, 
art  or  skill,  but  extends  to  any  subject 
in  respect  to  which  one  may  derive  by 
experience  special  and  peculiar  knowl- 


edge. Zarnik  v.  Co.,  133  Wis.  290,  113 
N.  W.  752;  Sclwantes  V.  S.,  127  Wis. 
160,  106  N.  W.  237.  See  Kesselring  r. 
Hummer.  130  la.  145,  106  N.  W.  501; 
Kirby  v.'  Co.,  77  S.  C.  404,  58  S.  E.  10; 
Northern  S.  Co.  v.  Wangard,  123  Wis. 
1,  100  N.  W.  1066. 

Handwriting. — Stitzel  v.  Miller,  250  111. 
72,   95   N.  E.   53. 

Expert  testimony  not  admissible  to 
bring  into  a  case  a  theory  of  spiritual- 
ism which  might  have  discredited  testi- 
mony to  the  effect  a  belief  therein  was 
entertained  by  testator.  0  'Dell  v.  Goff, 
L53  Mich.  643,  117  N.  W.  59. 
52T-37  Am.  A.  C.  Co.  v.  Ilogan,  213 
Fed.  416  (C.  C.  A.);  Chicago  U.  T.  Co. 
V.  Roberts,  229  111.  481,  82  N.  E.  401; 
Goddard  v.  Enzler,  222  111.  462,  78  K 
E.  805;  P.  V.  Clemente,  130  N.  Y.  S.  612. 
See  Stark  G.  Co.  v.  Co.,  57  Tex.  Civ. 
529,  122  S.  W.  947. 

Value. — Greene,  etc.  Co.  v.  John  C. 
Quinlen  Co.,  148  111.  App.  1. 
"Questions  asked  by  the  defendant's 
counsel  of  real  estate  men,  who  were 
testifying  as  experts  in  their  behalf, 
as  to  the  degree  of  certainty  with 
which  real  estate  agents  could  estimate 
the  probable  rate  of  increase  in  value 
of  property  like  that  involved  in  this 
case  for  ten  years  in  the  future.  These 
questions  were  objected  to  on  the 
ground  that  they  called  for  opinions 
from  the  witnesses  as  to  the  value  of 
the  testimony  of  other  experts  who 
had  testified  in  the  case,  and  were 
rightly  excluded  on  that  ground." 
Eastman  v.  Dunn,  34  R.  I.  416,  83  A. 
1057. 

Rules  of  railroad. — Expert  opinion  in- 
admissible to  construe.  Niles  V.  R.  Co. 
(Vt.),  89  A.  629;  White  v.  R.  Co.  (Vt.), 
89  A.  618. 

537-38  Sellers  f.  Dickert  (Ala.),  64 
S.  40;  Stevens  v.  S.,  6  Ala.  'App.  6,  60 
S.  459;  Central  of  Georgia  R.  Co.  v. 
Bjglev,  173  Ala.  611,  55  S.  894;  Council! 
V.  Mayhew,  172  Ala.  295,  55  S.  314; 
Alabama  G.  S.  R.  Co.  v.  Yount,  165 
Ala.  537,  51  S.  737;  St.  Louis,  etc.  R. 
Co.  V.  Osborne,  95  Ark.  310,  129  S.  W. 
537;  Parkin  v.  Co.,  157  Cal.  41,  106  P. 
210;  Denver,  etc.  R.  Co.  v.  Reiter,  47 
Colo.  417,  107  P.  1100;  Same  v.  Vitello, 
34  Colo.  50,  81  P.  766;  Johnson  v.  Wil- 
mington, etc.  R.  Co.,  7  Penne.  (Del.) 
5,  76  A.  961 ;  Ilearn  v.  Wilmington,  etc. 
R.  Co.,  1  Boyce  (Del.),  271,  76  A.  629; 
Cache  R.  Dist.  v.  E.  Co.,  255  111.  398, 
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99  N.  E.  635;  Crooks  r.  Coal  Co.,  263 
]1I.  343,  105  N.  E.  132;  Keefe  v.  Ar- 
mour &  Co.,  258  111.  28,  101  N.  E.  252; 
Turner  v.  Coal  Co.,  61  111.  App.  534; 
Courtney  v.  R.  Co.,  161  111.  App.  577; 
Schlander  v.  Co.,  253  111.  154,  97  N.  E. 
233;  Barnes  v.  Chicago,  etc.  E.  Co.,  147 
111.  App.  601;  Wullner  v.  Co.,  145  111. 
App,  486;  Kolp  v.  Co.,  145  111.  App. 
645;  Chicago  v.  France,  124  111  App. 
648;  Goddard  v.  Enzler,  123  111.  App. 
108;  S.  V.  Bennett,  143  la.  214,  121  X. 
W.  1021;  Martin  v.  Co.,  131  la.  724,  106 
N.  W.  359;  Root  v.  Pack.  Co.,  88  Kan. 
413,  129  P.  147;  Coblentz  v.  Putifer,  87 
Kan.  719,  125  P.  30;  Augusta  O.  Co.  r. 
Co.,  80  Kan.  261,  101  P.  1072;  Foster- 
M.  Co.  V.  Chinn,  134  Kv.  424,  120  S. 
W.  364;  Harris  v.  Ilipsley  (Md.),  89  A. 
852;  Hanrahan  v.  City,  114  Md.  517, 
80  A.  312;  Consolidated,  etc.  Co.  v.  S., 
109  Md.  186,  72  A.  651;  "Walker  v. 
Williamson,  205  Mass.  514,  91  N.  E. 
885;  Braaseh  v.  Co.,  153  Mich.  652,  118 
N.  W.  366;  So.  etc.  Co.  r.  Smith  (Mo.), 
165  S.  W.  804;  Kane  v.  E.  Co.,  251  Mo. 
13,  157  S.  W.  644;  Wesner  r.  R.  Co., 
177  Mo.  App.  117,  163  S.  W.  298;  Knost 
V.  Van  Hoose  (Mo.  App.),  167  S.  W. 
596;  Green  v.  R.  Co.,  142  Mo.  App.  67, 
125  S,  W,  865  (in  court's  discretion); 
Tighe  r.  R.  Co.  (Mo.  App.),  107  S.  W. 
1034;  Roscoe  v.  R.  Co.,  202  Mo.  576.  101 
S.  W.  32;  Piper  v.  Murray,  43  Mont. 
230,  115  P.  669;  Central  City  r.  Uar- 
quis,  75  Neb.  233,  106  N.  W.  221; 
Keefe  v.  R.,  75  N.  H.  116,  71  A.  379; 
Havholm  v.  Iron  Wks.,  159  App.  Div. 
57S,  144  N.  Y.  S.  833;  Dittman  v.  Co., 
144  Ai)p.  Div.  632,  129  X.  Y.  S.  221; 
Fordon  v.  R.  Co.,  131  App.  Div.  3S0,  115 
N.  Y.  S.  352;  Winters  v.  Xaughton,  91 
App.  Div.  80,  86  N.  Y.  S.  439  (trench 
not  a  safe  place  to  work  and  sheathing 
or  bracing  not  properly  constructed) ; 
Burns  r.  Crow,  107  N.  Y.  S.  944  (safetv 
of  scaffold);  Carron  r.  Co.,  106  N".  Y.  S. 
723  (danger  of  running  more  than  one 
board  through  saw);  O'Doherty  t".  Co., 
113  App.  Div.  636,  99  N.  Y."  S.  351 
(boiler  exjdosion  due  to  fniluro  to  re- 
pair); Dolan  V.  Co.,  105  Ajip.  Div.  366, 
94  N.  Y.  S.  241;  Lane  v.  R.  Co.,  93 
App.  Div.  40,  86  N.  Y.  S.  947;  Bvers 
r.  S.,  1  Okla.  Cr.  677,  100  P.  261; 
Laidlaw-Dunn  Gordon  Co.  v.  Miller,  31 
O.  C.  C.  5.59;  Dorn  r.  Drug  Co.,  65  Or. 
516,  133  P.  3.51;  Pointer  r.  Co.,  59  Or. 
43S,  117  P.  605;  Stoner  r.  Co.,  40  Pa. 
Super.  599;  Miller  r.  R.  Co.,  94  S.  C. 


388,  77  S.  E.  1111;  McCown  v.  Muld- 
row,  91  S.  C.  523,  74  S.  E.  3S6;  Cum- 
berland T.  Co.  r.  Mill  Co.  (Tenn.),  164 
S.  W.  1145;  Texas  &  P.  R.  Co.  v.  Tom- 
linson  (Tex.  Civ.),  157  S.  W.  278;  Mis- 
souri, etc.  R.  Co.  V.  Graves,  57  Tex. 
Civ.  395,  122  S.  W.  458;  St.  Louis,  etc. 
R.  Co.  V.  Gunter,  44  Tex.  Civ.  4S0,  99 
S.  W.  152;  Metropolitan  Ins.  Co.  v. 
Wagner,  50  Tex.  Civ.  233,  109  S.  W. 
1.120;  Houston,  etc.  R.  Co.  f.  McHale, 
47  Tex.  Civ.  360,  105  S.  W.  1149;  Pow- 
drill  r.  S.,  62  Tex.  €r.  442,  138  S.  W. 
114;  Jesse  f.  S.,  46  Tex.  Cr.  444,  80  S. 
W.  999  (person's  capacity  to  do  certain 
work);  Smith  V.  R.  Co.,  33  Utah  129, 
93  P.  185;  Atlantic  C.  R.  Co.  r.  Caple, 
110  Va.  514,  66  S.  E.  855;  Sanpere 
r.  Sanpair,  57  Wash.  524,  107  P.  369; 
Findlev  r.  R.  Co.  (W.  Va.),  78  S.  E. 
396;  Mvlius  v.  Lumb.  Co.,  69  W.  Va. 
346,  71  S.  E.  404;  Haniann  v.  Co.,  127 
Wis.  550,  106  N.  W.  lOSl;  Johnson  v. 
Highland,  124  Wis.  597,  102  N.  W. 
1085;  Lounsbury  r.  Davis,  124  Wis.  432, 
102  N.  W.  941. 

See  Richardson  v.  S.,  145  Ala.  46,  41 
S.  82;  Carty  v.  Boeseke,  2  Cal.  App. 
646,  84  P.  267;  Chicago  r.  McNally, 
227  111.  14,  81  N.  E.  23;  Illinois  C.  R. 
Co.  I*.  Smith,  208  111.  608,  70  N.  E.  628. 
Impossibility  of  happening  of  the  ac- 
cident cannot  be  shown  by  exj^ort  testi- 
mony. McKav  V.  Elec.  Co.,  76  Wash. 
257,  135  P.  134.  See  also  vol.  8,  p.  954, 
n.  44. 

Bridge  not  reasonably  safe. — Escher  c. 
Carroll  County  (la.),  141  X.  W.  38. 
Expert  testimony  covering  the  ultimate 
facts  not  projier.  Ilite  r.  Kenne,  149 
Wis.  207,  134  N.  W.  383. 
Amount  of  damage  is  for  the  jury. 
Carter  v.  R.  Co.,  112  Md.  599,  77  A. 
301. 

Illustrations  of  improper  questions. 
"(1)  Have  you  ever  observed  tlie  con- 
duct of  mules  when  approaching  some 
object  that  is  calculated  to  frighten 
them?  (2)  In  your  20  years'  experi- 
ence with  mules,  did  you  ever  observe 
a  mule  or  mules  frighten  at  an  object; 
if  yea,  did  the  mules  shy,  or  what  was 
their  conduct  under  the  circum- 
stances?" Cecil  Pajier  Co.  r.  Neabitt, 
117  Md.  59,  83  A.  254. 
"Is  it  possible  for  any  one  working 
at  a  llcsliing  machine  for  some  days 
to  fail  to  know  that  there  is  some  sort 
of  cutting  instrument  iu  the  machine?" 
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Seininski  v.  Leather  Co.  (Del.),  S3  A. 
20. 

Referring  to  a  lubricator  and  the  water 
valve  which  was  a  part  of  it:  "Could 
an  expert  engineer  see  through  there 
and  see  those  threads  unless  he  took 
it  out?"  Pace  v.  Louisville  &  N.  E. 
Co.,  166  Ala.  519,  52  S.  52. 
Safety  of  a  platform  which  fell  may 
be  asked  of  an  expert,  but  not  the 
cause  of  the  accident.  Luper  v.  Henry, 
59  Wash.  33,  109  P.  208. 

Whether  or  not  a  drunken  man  could 
use  the  same  care  for  his  safety  as  a 
sober  man.  Illinois  Cent.  R.  Co.  v. 
Holland's  Admr.,  147  Ky.  699,  145  S. 
W.    389. 

That  two  holes  in  the  defendant's  shirt 
were  not  made  by  the  same  instrument, 
though  no  injury  resulted  to  the  de- 
fendant by  allowing  the  witness  to  tes- 
tify to  what  the  jury  could  see  for 
themselves.  Olden  v.  S.,  176  Ala.  6, 
58  S.  307. 

That  the  fracture  of  plaintiff's  arm 
might  have  been  caused  by  her  falling 
from  a  street  car.  Otto  v.  R.  Co.,  148 
Wis.  54,  134  N.  W.  157. 
*' There  have  been  cases  decided  here 
in  which  it  was  held  that  a  witness 
may  state  his  judgment  as  to  the  exist- 
ence vel  non  of  facts  where  the  facts 
stated  were  collective  facts  and  the 
judgment  of  them  was  based  upon 
knowledge  of  all  the  constituent  ele- 
ments. Sometimes  it  is  impracticable 
to  lay  before  the  jury  all  the  details 
upon  which  the  collective  fact  is  based. 
E.  T.  V.  &  G.  U.  R.  Co.  V.  Watson,  90 
Ala.  41,  7  South.  813;  McVay  t:  State, 
100  Ala.  110,  14  South.  862.  It  has 
been  said  that  the  soundness  of  the 
conclusion  in  such  a  case  is  to  be  tested 
on  cross-examination.  But  it  has  never 
been  held  that  a  witness  may  usurp 
the  function  of  the  jury — or  the  court, 
when  it  passes  on  the  facts — by  stating 
his  conclusion  as  to  the  very  fact  in 
issue  between  the  parties."  Brandon  v. 
Co.,  167  Ala.  365,  52  S.  640. 
Which  of  two  causes  produced  a  given 
result — opinions  not  admissible  where 
conditions  necessary  for  operation  of 
causes  can  be  so  described  jury  can 
understand  them  and  intelligently  form 
opinion.  Meehan  v.  E.  Co.,  13  N.  D. 
432,  101  N.  W.  183.  See  Castner,  etc. 
Co.  V.  Davies,  154  Fed.  938,  83  C.  C.  A. 
510. 
Whether  physical   condition   result   of 


given  cause,  where  this  is  the  issue, 
cannot  be  asked — c^uestion  must  bo 
whether  it  could  or  might  be  the  re- 
sult. Elgin,  etc.  Co.  v.  Wilcox,  132  111. 
App.  446;  Centralia  v.  Ayres,  133  111. 
App.  290;  Lutz  v.  E.  Co.,  123  Mo.  App. 
499,  100  S.  W.  46;  Smart  V.  Kansas 
City,  208  Mo.  162,  105  S.  W.  709; 
Thomas  v.  E.  Co.,  125  Mo.  App.  131, 
100  S.  W.  1121;  Spaulding  V.  Edina, 
122  Mo.  App.  65,  97  S.  W.  545;  Mayes 
V.  E.  Co.,  121  Mo.  App.  614,  97  S.  W. 
612;  Glasgow  v.  E.  Co.,  191  Mo.  347,  89 
S.  W.  915.  But  see  Eedmon  v.  E.  Co., 
185  Mo.  1,  84  S.  W.  26;  Wood  v.  E. 
Co.,  181  Mo.  433,  81  S.  W.  152.  Comp. 
Kehoe  v.  E.  Co.,  56  Misc.  138,  106  N. 
Y.  S.  196;  Chicago  C.  E.  Co.  v.  Foster, 
128  111.  App.  571.  Contra,  Chicago  v. 
Didier,  227  111.  571,  81  N.  E.  698,  un- 
necessary to  ask  whether  condition 
"might"  have  been  caused  by  injur- 
ies. See  Sullivan  v.  E.  Co.,  185  Mass. 
602,  71  N.  E.  90;  Ahern  v.  E.  Co.,  102 
Minn.  435,  113  N.  W.  1019.  But  see 
Smart  v.  Kan.   Citv,  208  Mo.   162,  105 

5.  W.  709. 

Whether  machinery  should  have  .  been 
guarded, — Opinion  incompetent.  Marks 
r.  Mills,  135  N.  C.  287,  47  S.  E.  432. 
Comp.   Nat.  B.   Co.  v.  Nolan,  138  Fed. 

6,  70  C.  C.  A.  436;  Carlin  v.  Kennedy, 
97  Minn.  141,  106  N.  W.  340;  Bennett 
v.  Co.,  147  N.  C.  620,  61  S.  E.  463.  See 
Morgan  v.  Co.,  120  Mo.  App.  590,  97 
S.  W^  638,  sufficiency  of  guard. 
Competency  of  employe,  in  an  action 
for  injuries  due  to  his  negligence — 
opinion  inadmissible.  Purkey  r.  Co., 
57  W.  Va.  595,  50  S.  E.  755.  See 
Cherokee,  etc.  Co.  v.  Dickson,  55  Kan. 
62,  39  P.  691;  Stoll  v.  Co.,  19  Utah  271, 
57  P.  295.  But  see  First  Nat.  Bk.  v. 
Chandler,  144  Ala.  286,  39  S.  822 
(whether  elevator-boy  wide  awake  and 
attentive,  competent) ;  Lake,  etc.  E. 
Co.  f.  Fitzgerald,  112  111.  App.  312 
(opinions  of  experts  who  had  previ- 
ously examined  men  to  determine  fit- 
ness for  promotion,  competent) ;  El 
Paso,  etc.  E.  Co.  v.  Smith  (Tex.  Civ.), 
108  S.  W.  988;  Kansas  City,  etc.  E. 
Co.  V.  Taylor  (Tex  Civ.),  107  S.  W. 
889  (he  was  a  careless,  ignorant  fel- 
low, slow,  unsatisfactory  and  unrelia- 
ble, competent) ;  United  0.  &  E.  Co.  v. 
Grey,  47  Tex.  Civ.  10,  102  S.  W.  934 
(competency  of  servant  in  action  for 
discharge);  Consumer's  C.  Oil  Co.  v. 
Jonte,  36  Tex.  Civ.  18,  80  S.  W.  847 
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(opinion  of  foreman  that  servant  who 
f-aused  injury  was  "reliable,"  admissi- 
ble). 

What  is  reasonable  time  for  perform- 
ance of  an  act.  See  Allison  v.  Wall, 
121  Ga.  822,  49  S.  E.  S31.  See  infra, 
711-43.  But  see  Texas,  etc.  R.  Co.  v. 
Walker,  43  Tex.  Civ.  278,  95  S.  W.  743. 
Mental  capacity  to  contract. — When 
tliis  is  the  issue  witness  cannot  give 
opinion  person  had  capacity,  though 
he  may  state  opinion  of  person's  sanity 
after  detailing  facts  on  which  opinion 
based.  Nashville,  etc.  E.  Co.  v.  Brun- 
dige,  114  Tenn.  31,  S4  S.  W.  805.  See 
Denver,  etc.  R.  Co.  v.  Scott,  34  Colo. 
99,  81  P.  763. 

Error  in  receiving  expert  testimony 
not  fatal  if  jury  must  have  reached 
same  conclusion  as  expert  or  where 
his  testimony  is  on  a  point  which  jury 
could  decide  in  accordance  with  gen- 
eral ex])erience.  Puget  Sound  R.  v. 
Van  Pelt,  168  Fed.  206,  93  C.  C.  A. 
492. 

529-39  City  of  Woburn  v.  Adams, 
187  Fed.  781,  109  C.  C.  A.  629;  U.  S. 
Co.  V.  Parry,  166  Fed.  407,  92  C.  C.  A. 
159;  Central  C.  &  C.  Co.  v.  Williams, 
173  Fed.  337,  97  C.  C.  A.  597;  Harbi- 
son-W.  R.  Co.  V.  Scott  (Ala.),  64  S.  547; 
Alabama  Consol.  Coal  &  Iron  Co.  v. 
Heald,  168  Ala.  626,  53  S.  162;  T.  &  C. 
Ins.  Co.  V.  Fouke,  94  Ark.  358,  127  S. 
W.  461  (stated  under  infra,  "Negli- 
gence," 955-52);  Greer  v.  R.  Co.,  115 
Minn.  213,  132  N.  W.  6;  McAulev  V. 
Co.,  39  Mont.  185,  102  P.  586;  Davis  v. 
R.  Co.,  81  S.  C.  466,  62  S.  E.  856  (im- 
paired value  of  animals) ;  S.  v.  Kammel, 
23  8.  D.  465,  122  N.  W.  420  (cause  of 
death);  International,  etc.  R.  Co.  v. 
McCullough  (Tex.  Civ.),  118  S.  W.  558 
(witness  may  answer  hypothetical  ques- 
tion though  it  is  decisive  of  matter  in 
issue  if  it  is  not  a  mixed  one  of  law 
and  fact);  Galveston,  etc.  R.  Co.  v. 
.Tones  (Tex.  Civ.),  123  S.  W.  737. 
See  Ruth  v.  Johnson,  172  Fed.  191,  96 
C.  C.  A.  643;  Central,  etc.  R.  Co.  v. 
McClifford,  120  Ga.  90,  47  S.  E.  590; 
Wood  r.  R.  Co.,  181  Mo.  433,  81  S.  W. 
152;  Christiansen  V.  McLellan,  74 
Wash.  318.  133  P.  434. 
Insolvency  is  a  proper  subject  for  opin- 
ion testimonv.  Cabaniss  V.  S.,  8  Ga. 
App.  129.  6S'S.  E.  840. 
Mere  fact  answer  may  decide  very 
riuestion  at  issue  no  ground  of  objec- 
tion.    Galveston,  etc.  R.  Co.  v.  Henefy 


(Tex.  Civ.),  99  S.  W.  884;  Zarnik  i". 
Co.,  133  Wis.  290,  113  N.  W.  752  (if 
question  based  upon  undisputed  or  as- 
sumed facts  warranted  by  record). 
A  question  upon  which  jury  may  pass 
judgn\ent  in  reaching  an  ultimate  con- 
clusion may  be  testified  to  if  it  does 
not  cover  such  conclusion.  Clark  t?. 
Co.,  146  Ta.  428,  123  N.  W.  327. 
A  criterion  of  duty  may  be  established 
by  oi'inion  evidence  notwithstanding 
jury  may  infer  duty  of  person  whose 
conduct  involved.  Yeager  v.  R.  Co., 
148  la.  231,  123  N.  W.  974. 
539-40  U.  S.  V.  Greene,  146  Fed.  801 
(con«!truction  of  contract);  Wright  V. 
R.  Co.,  130  Fed.  843,  65  C.  C.  A.  327; 
Sellers  v.  Dickert  (Ala.),  64  S.  40;  S. 
r.  Gibson,  83  S.  C.  34,  64  8.  E.  607; 
Houston,  etc.  R.  Co.  v.  Hawkins  (Tex. 
Civ.),  167  S.  W.  190;  Williams  r.  Liv- 
ingston, 52  Tex.  Civ,  275,  113  S.  W. 
786. 

529-41  Merriman  r.  Blalack,  57  Tex. 
Civ.  270,  122  S.  W.  403. 
In  equity  suit  tried  by  court  admission 
of  such  testimony,  not  cause  for  re- 
versal. Prime  r.  Yonkers,  131  App. 
Div.  110,  115  N.  Y.  S.  305. 
Error  in  receiving  conclusions  based  on 
testimony,  not  alwavs  fatal.  Andrews 
V.  Wheeler,  10  Cal."  App.  614,  103  P. 
144. 

529-42     Marshall  v.  R.  Co.,  171  Mich. 

ISO,  137  N.  W.  89. 

530-44  Jones  v.  Co.,  137  Mo.  App. 
408,  118  S.  W.  675,  if  answer  to  hypo- 
thetical question  not  based  on  knowl- 
edge of  case. 

530-45  ^V^lite  Auto  Co.  v.  Dorsey, 
119  ^rd.  251,  86  A.  617;  Wertheinier  v. 
Rosenbaum,  146  N.  Y.  S.  177;  S.  v. 
Burno,  158  N.  C.  632,  74  S.  E.  462;  S. 
r.  Stockman,  82  S.  C.  3S<?.  64  S.  E.  .595 
(witness  who  has  seen  bruises  on  the 
person  made  by  a  fist  may  testify 
bruises  were  so  made);  Kleine  Bros,  v, 
Gidcomb  (Tex.  Civ.),  152  S.  W.  462. 
See  Pennsylvania,  etc.  R.  Co.  v. 
Schwarz,  75  N.  J.  L.  801,  70  A.  134. 
Expert  capacity  is  wholly  relative  to 
subiect  of  i^articular  question.  Conley 
r.  Co.,  99  Me.  57.  58  A.  61. 
530-46  Conlev  v.  Co.,  supra;  Bait.  B. 
&  H.  Co.  V.  Kreiner,  109  Md.  361,  71  A. 
1066. 

530-47  Odom  v.  S.  (Ala.).  53  S.  820; 
-Mabama  Consol.  Coal  &  Iron  Co.  v. 
Heald.  168  Ala.  626.  53  S.  162;  Dilburn 
V.  R.  Co.,  156  Ala.  228,  47  S.  210;  Mc- 
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Allister-C.  Co.  v.  Matthews,  loO  Ala. 
167,  43  S.  747;  Matthews  r.  Farrell, 
140  Ala.  298,  38  S.  325;  O'Eourke  v. 
Sproul,  147  111.  App.  609;  MeCabe  v. 
Swift,  143  III.  App.  404;  Sehlesinger 
V.  Scheunemann,  114  111.  App.  459; 
Louisville,  etc.  Co.  v.  Burch,  loo  Ky. 
731,  160  S.  W.  252;  S.  v.  Flanigan,  111 
Md.  481,  74  A.  818;  First  Nat.  Bk.  f. 
Hedgecock,  87  Neb.  220,  127  N.  W. 
171;  Elee.  Park,  etc.  Co.  r.  Psichos,  83 
N.  J.  L.  262,  83  A.  76;  S.  v.  Maioni,  78 
N.  J.  L.  339,  74  A.  526;  Riley  v.  E. 
Co.,  70  N.  J.  L.  289,  57  A.  445  (quali- 
fications must  appear  from  the  evidence 
when  objection  on  this  ground) ;  Ep- 
stein V.  Co.,  101  N.  Y.  S.  793;  Dolan  v. 
Co.,  105  App.  Div.  366,  94  N.  Y.  S. 
241;  Heraneourt  Brewing  Co.  V.  Frank, 
31  O.  C.  C.  277;  Wichita,  etc.  Co.  v. 
Munsell  (Okla.),  132  P.  906;  Bernard  i'. 
Smith  (E.  I.),  90  A.  657;  Gulf,  etc.  E. 
Co.  V.  Ford  (Tex.  Civ.),  143  S.  W.  943; 
International,  etc.  E.  Co.  r.  Welbourne 
(Tex.  Civ.),  113  S.  W.  780;  Gulf,  etc. 
R.  Co.  v.  Harrison  (Tex.  Civ.),  104  S. 
"W.  399;  Fowlie  v.  Co.,  82  Vt.  230,  72 
A.  989;  Pierson  i\  E.  Co.,  52  Wash.  595, 
100  P.  999. 

Time  in  which  the  1)100(1  would  coagu- 
late and  cease  to  flow  in  dead  bodies 
is  the  subject  of  expert  evidence  and 
not  within  the  common  knowledge  of 
the  court  or  the  jury.  But  the  mere 
fact  that  a  witness  had  seen  blood 
flow  from  two  dead  bodies,  on  prior 
occasions  does  not  render  him  compe- 
tent as  an  expert  on  this  subject. 
€lemmons  v.  S.,  167  Ala.  20,  52  S.  467. 
Witness  was  shown  to  be  qualified  by 
actual  experience  and  long  observation 
to  form  an  opinion  of  some  probative 
value,  based  upon  the  appearance  of  a 
wound  on  a  horse  and  of  the  blood 
found  about  it,  as  to  the  length  of  time 
such  wound  had  been  inflicted  before 
it  was  observed  by  the  witness.  Ala. 
Great  So.  E.  Co.  v.  C.  0.  Gewin,  5  Ala. 
App.   584,  59   S.   553. 

5o2-4S  A  non-expert  may  testify  to 
facts  known  to  or  observed  by  him 
where  no  special  knowledge  or  skill 
is  required  for  their  intelligent  state- 
ments or  observation.  Davis  v.  S.,  141 
Ala.  €2,  37  S.  676;  Fletcher  v.  Prest- 
wood,  143  Ala.  174,  38  S.  847  (capacity 
of  saw  mill) ;  Thomas  v.  S.,  139  Ala.  80, 
36  S.  734;  P.  v.  Weber,  149  Cal.  325, 
86  P.  671;  Gunkel  v.  Seiberth,  27  Ky. 
L.  E.  455,  85  S.  W.  733  j  Chess  &  W. 


Co.  V.  Gohagan,  32  Ky.  L.  E.  372,  105 
S.  W.  890;  S.  V.  Lyons,  113  La.  959, 
37  S.  890;  Beier  v.  Co.,  197  Mo.  215,  94 
S.  W.  876;  Wells  v.  Ty.,  14  Okla.  436, 
78  P.  124  (description  of  wounds) ; 
Barber  v.  S.  (Tex.  Cr.),  142  S.  W.  577; 
Barber  v.  S.,  64  Tex.  Cr.  89,  142  S.  W. 
582;  M.  K.  &  T.  E.  Co.  v.  Hollan  (Tex. 
Civ.),  107  S.  W.  642;  Park  v.  Co.,  47 
AVash.  597,  92  P.  442  (effect  of  fumes 
and  smoke  on  plant  life).  Comp. 
Wenchell  v.  Stevens,  30  Pa.  Super.  527. 
Eule  applies  even  though  facts  testi- 
fied to  relate  to  or  form  part  of  other 
matters  or  occurrences  which  require 
expert  knowledge  to  qualify  a  witness 
to  testify  concerning  them.  Krueger 
V.  Co.,  38  Tex.  Civ.  398,  85  S.  W.  1156. 
532-49  Mere  casual  observation,  su- 
perficial reading  or  slight  oral  instruc- 
tion, not  sufiicient.  Conley  V.  Co.,  99 
Me.  57,  58  A.  61. 

533-50  Gilmore  v.  Co.,  79  Conn.  498, 
66  A.  4,  expert  on  presses,  incompetent 
on  belt  lacings. 

533-51  Lucas  v.  S.,  173  Ind.  302,  90 
N.  E.  305;  Consol.  G.  Co.  f.  Baltimore, 
105  Md.  43,  65  A.  628;  Ctosby  v.  E. 
Co.,  53  Or.  496,  100  P.  300,  cit.  the 
text. 

Knowledge  of  existence  of  public  prej- 
udice against  buying  property  bur- 
dened with  an  easement  does  not  qual- 
ify witness  to  testify  to  value  of  such 
property.  Penn.,  etc.  E.  Co.  v.  Sehwarz, 
75  N.  J.  L.  801,  70  A.  134. 
533-53  O'Shaugness  v.  R.  Co.,  144 
111.  App.  144;  Johnston  V.  E.  Co.,  141 
la.  114,  119  N.  W.  286;  Crosby  v.  City, 
84  N.  J.  L.  708,  87  A.  341;  Van  Ness 
r.  Co.,  78  N.  J.  L.  511,  74  A.  456;  Ear- 
sen  V.  Co.,  53  Wash.  146,  101  P.  717; 
Hupfer  V.  Co.,  127  Wis.  306,  106  N.  W. 
831. 

The  ciualifications  of  a  witness  called 
to  testify  as  an  expert  upon  a  question 
pertaining  to  railroading  are  deter- 
mined by  considering  the  particular 
branch  of  the  business  in  which  he  has 
been  engaged,  the  length  of  time  that 
he  has  served  in  a  particular  capacity, 
his  opportunities  for  obtaining  the  req- 
uisite knowledge,  skill  and  experience, 
and  the  relationship  between  the 
branch  of  the  service  in  which  he  has 
been  engaged  and  the  question  upon 
which  he  is  called  to  give  testimony. 
Fla.  East  Coast  E.  Co.  v.  Lassiter,  59 
Fla.  246.  52  S.  975. 
Knowledge  of  local  conditions,  essential 
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where  cause  to  be  shown.  Power  v. 
Turner,  37  Mont.  521,  97  P.  9.50. 
534-55  Dean  v.  Wabash  E.  Co.,  229 
Mo.  425,  129  S.  W.  953. 
534-56  Miller  r.  S.,  94  Ark.  538,  128 
S.  W.  353,  cit.  the  text. 
535-59  Staples  v.  Steed,  6  Ala.  App. 
594,  m  S.  499;  Arkansas  S.  R.  Co.  v. 
V/injrfield,  94  Ark.  75,  126  S.  W.  7G; 
Copeland  v.  S.,  58  Fla.  26,  50  S.  621; 
Piper  V.  R.,  75  N.  H.  228,  72  A.  1024; 
Wortman  V.  S.,  9  Okla.  Cr.  440,  132  P. 
35S;  Rice  v.  S.,  49  Tex.  Cr.  569,  94  S.  W. 
1024  (medical  expert — opinion  death 
caused  by  strychnine  poison),  cit.  the 
text.  See  Hoffman  v.  Brew.  Co.,  167 
111.  App.  291;  Consol.  G.  Co.  v.  Balti- 
more, 105  Md.  43,  65  A.  628  (experts 
on  taxation).  But  see  Kath  v.  R.  Co., 
121  Wis.  503,  99  N.  W.  217  (expert 
cannot  state  what  he  learns  entirely 
from  medical  works  unsupported  by 
practical  experience) ;  Richmond,  etc. 
R.  Co.  V.  Rubin,  102  Va.  809,  47  S.  E. 
834. 

A  witness  was  permitted  to  testify  as 
to  the  best  and  quickest  way  to  stop 
a  c.ir — to  lessen  its  speed,  etc.  He 
testified  that  he  had  been  a  motorman 
for  between  seven  and  eight  years,  had 
had  experience  in  stopping  cars,  etc. 
If  there  was  any  difference  between 
the  cars  that  the  witness  had  managed 
and  the  one  in  question,  that  could 
have  been  brought  out  in  cross-examin- 
ation. Birmingham  R.,  L.  &  P.  Co.  v. 
Saxon  CAla.),  59  S.  584. 
That  knowledge  acquired  from  labora- 
tory experiments  only  goes  merely  to 
credibilitv  of  expert.  Koshinski  v.  Co., 
231  111.  198,  83  N.  E.  149. 
Hypnotism  as  an  anaesthetic. — Surgeon 
may  testify  hypnotism  could  be  used 
as  an  anaesthetic,  though  he  had  no 
experience  or  practice.  S.  v.  Donovan, 
128  Ta.  44,  102  N.  W.  791. 
535-60  Stone  &  Webster  Eng.  Corp. 
r.  Melovich,  202  Fed.  438,  120  C.  C.  A. 
544;  IMcClnren  v.  Co.,  166  Fed.  714, 
92  C.  C.  A.  3S6;  Wall  v.  S.,  2  Ala.  App. 
157,  56  S.  57;  Alabama  Consol.  Coal  & 
Iron  Co.  f.  Heald.  168  Ala.  626,  53  S. 
162;  Venable  r.  Venable,  165  Ala.  621, 
51  S.  833;  Williamson  I.  Co.  f.  Mc- 
Queen, 144  Ala.  265.  40  S.  306;  Black 
V.  S.,  1  Ala.  App.  168,  55  S.  948;  Dar- 
danelle  Pontoon  Bridge,  etc.  Co.  v. 
Croon,  95  Ark.  284.  129  S.  W.  280;  T. 
&  C.  Ins.  Co.  r.  Fouke,  94  Ark.  358, 
127   S.   W.  461;    Stitzel   v.  Miller,   250 


111.  72,  95  X.  E.  53;  I'pton  v.  Hospital, 
157  111.  App.  126;  Lee  r.  Republic,  etc. 
Co.,  148  111.  Aj.p.  5S5;  Lake  Erie,  etc. 
R.  Co.  r.  Moore  (Ind.),  97  N.  E.  203; 
Federal  Union  Surety  Co.  t".  Mfg.  Co. 
(Ind.),  95  N.  E.  1104;  Hanson  f.'Tel. 
Co.  (la.),  146  N.  W.  460;  Delfs  v. 
Dunshee,  143  la.  381,  122  N.  W.  236; 
Stewart  v.  Co.,  88  Kan.  521,  129  P.  181; 
Lovell,  etc.  Co.  v.  Justice,  147  Kv.  642, 
144  S.  W.  1079;  E.  M.  F.  Co.  r.  Davis, 
146  Kv.  231,  142  S.  W.  391;  L'Hote 
V.  Co.,"  203  Mass.  294,  89  X.  E.  532; 
Potter  V.  R.  Co.,  157  Mich.  216,  121  N. 
W.  808;  Citv  of  Aurora  r.  Ins.  Co.  (Mo. 
App.),  165  S.  W.  357;  Model  Clothing 
Co.  V.  Co.,  158  Mo.  App.  481,  139  S.  W. 
242;  Lav  v.  R.  Co.,  157  Mo.  App.  467, 
138  S.  W.  884;  Meily  r.  R.  Co.,  215 
Mo.  567,  114  S.  W.  1013;  Soucier  v. 
Mfg.  Co.  (N.  H.),  88  A.  708;  Harrison 
f.  R.  Co.,  195  N.  Y.  86,  87  N.  E.  802; 
Wolfe  r.  Mosler  Safe  Co.,  124  X.  Y.  S. 
541;  Younce  v.  Lumb.  Co.,  155  X.  C. 
239,  71  S.  E.  329;  Morrisett  r.  :Mills, 
151  X.  C.  31,  65  S.  E.  514;  Great  West- 
ern C.  Co.  V.  Malone  (Okla.),  136  P. 
403,  qnotinfj  5  ExcY.  OP  Ev.  535;  Brown 
V.  Truax,  58  Or.  572,  115  P.  597;  Rice 
V.  Count V,  46  Or.  574,  81  P.  358;  Bards- 
ley  r.  Gill,  21 S  Pa.  56.  66  A.  1112;  Mc- 
Donald V.  Sundstrora,  31  Pa.  Super.  241; 
Pecos,  etc.  R.  Co.  r.  :Maxwcll  (Tex. 
Civ.),  1.56  S.  W.  548;  Missouri,  etc.  R. 
Go.  r.  Coker  (Tex.  Civ.),  143  S.  W. 
218;  Postal  T.  C.  Co.  v.  Co.  (Tex.  Civ.), 
126  S.  W.  1172;  Cochran  r.  Casev  (Tex. 
Civ.),  128  S.  W.  1145;  Texas  &  X.  O. 
R.  Co.  r.  McCoy,  54  Tex.  Civ.  278,  117 
S.  W.  446  (if  matter  pertains  to  wit- 
ness' trade  or  calling,  immaterial  how 
knowledge  obtained;  weight  of  testi- 
mony, not  competency,  affected  by  ex- 
tent of  observations);  Griffin  v.  R.  Co. 
(Vt.),  89  A.  220;  Krawiecki  t-.  Box  Co., 
151  Wis.  176,  138  X.  W.  710;  Palmer  r. 
Schultz,  138  Wis.  455,  120  X.  W.  348. 
Experience  held  insufficient. — Sanders 
V.  S.,  2  Ala.  App.  13,  56  S.  69;  Lawrence 
V.  Lumb.  Co.,  171  Ala.  300,  55  S.  111. 
A  witness  who  testified  he  had  been 
engaged  all  his  life  in  cutting  and  haul- 
ing wood  was  allowed  to  state  his  opin- 
ion as  to  how  much  wood  there  re- 
mained uncut.  Saner  v.  Veltmann  (Tex. 
Civ.),  149  S.  W.  706. 
Testimony  of  an  experienced  brake- 
man  and  switchman  as  to  the  manner 
in  which  switch  engines  were  usually 
constructed   and   as   to   the   appliances 
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ordinarily  adopted  on  such  engines. 
Cannon  r.  K.  Co.,  29  S.  D.  433,  137 
N.  W.  347. 

Tobacco  grower, — Carle  v.  Nelson,  145 
Wis.  593,  130  N.  W.  4C7. 
Hobbling  and  throwing  horses  without 
injuring  them — a  witness  who  knows 
how  from  observation  and  experience 
need  not  qualify  as  a  veterinarian. 
Staples  V.  Steed,  167  Ala.  241,  52  S. 
646.  See  also  Staples  v.  Steed,  6  Ala. 
App.  594,  60  S.  499. 
A  witness  who  testifies  to  experience 
in  trailing  men  may  testify  to  trailing 
the  tracks  of  men  from  a  point  near 
where  the  homicide  was  committed  to 
a  given  point,  and  that  he  could  tell 
the  difference  between  tracks  made  by 
a  person  walking  and  one  running,  in 
that  the  tracks  of  the  one  running 
would  be  farther  apart,  and  when  run- 
ring  the  toe  of  the  shoe  cuts  deeper, 
etc.  Grant  v.  S.  (Tex.  €r.),  148  S.  W. 
760. 

That  a  witness  was  in  the  cattle  busi- 
ness and  had  been  buying,  selling  and 
shipping  for  about  35  years,  and  that 
he  had  had  quite  a  large  experience  in 
shipping  such  cattle  as  these  in  con- 
troversy'' by  rail  from  Southwest  Texas 
to  North  Texas  and  Oklahoma  points, 
that  he  saw  the  shipments  in  contro- 
versy before  they  were  loaded  at 
Norias,  was  sufficient  to  qualify  him 
as  an  expert  and  to  make  admissible 
his  opinion  as  to  the  probable  loss  if 
the  cattle  were  shipped  in  the  usual 
way.  True  Bros.  v.  E.  Co.  (Tex.  Civ.), 
143  S.  W.  298.  See  also  Estes  v.  D.  & 
E.  G.  E.  Co.,  49  Colo.  378,  113  P.  1005; 
M.  K.  &  T.  E.  Co.  V.  Moss  (Tex.  Civ.), 
135  S.  W.  626. 

An  engineer  of  more  than  21  years' 
experience  may  testify  what  obstruc- 
tions were  calculated  to  endanger  the 
lives  of  persons  traveling  on  trains 
traversing  the  tracks  of  a  road.  Clay 
V.  S.  (Tex.  Cr.),  146  S.  W.  166. 
A  practical  blacksmj/ert  7ith  15  years' 
experience  in  sh/  or  oborses  may  tes- 
tify relative^jecial  k-  condition  of  a 
horse's  f 00^  for  the'iiability  of  a  loose 
nail  to  drop^ervatL-*ope  v.  S.,  174  Ala. 
63,  57  S.  24Ss.   6' 

53G-61  YaW  v.  Co.  (Ala.),  39  S. 
647;  In  re  Hoyle's  Will,  162  Mich.  275, 
127  N.  W.  284;  Eay  r.  E.  Co.,  147  Mo. 
App.  332,  126  S.  W.  543.  Contra,  Fuller 
V.  R.  Co.,  61  Misc.  599,  113  N.  Y.  S. 


1001.  But  see  Port  H.  Mach.  Co.  V. 
Bragg,  77  Neb.  357,  109  N.  W.  398. 
One  instance  or  experience,  not  basis 
for  opinion  as  to  general  rule  or  result. 
Gulf,  etc.  E.  Co.  v.  Kimble,  49  Tex. 
Civ.  622,  109  S.  W.  234;  Currelli  v. 
Jackson,  77  Conn.  115,  58  A.  762  (fro- 
zen dynamite). 

Regard  may  be  had  by  expert  testify- 
ing to  proper  manner  of  doing  work 
to  capabilities  of  men  engaged  in  do- 
ing it  as  observed  while  they  were  wit- 
nesses. Barrett  u.  Co.,  201  Mass.  117, 
87  N.  E.  565. 

537-65  Tracy  v.  Mt.  Pleasant  (la.), 
146  N.  W.  78;  Weibert  v.  Hanan,  136 
App.  Div.  388,  121  N.  Y.  S.  35  (knowl- 
edge of  facts  involved) ;  Eichmond  v. 
Wood,  109  Va.  75,  63  S.  E.  449;  Loomis 
V.  Besse,  148  Wis.  647,  135  N.  W.  123. 
Appointment  of  experts  to  ascertain 
grade  of  goods,  after  testimony  given 
of  their  quality,  largely  in  discretion 
of  court.  McMillian  v.  Co.,  125  La. 
854,  51  S.  1013. 

538-66  Dust  collecting  systems. — 
Barney  f.  Oats  Co.,  85  Vt.  372,  82  A. 
113. 

Witness  familiar  with  blasting  in  street 
only,  incompetent  as  to  possibility  of 
protecting  persons  while  blasting  in 
quarries.  McMahon  v.  Bangs,  5  Penne. 
(Del.)  178,  62  A.  1098. 
Foreman's  opinion  as  to  whether  men 
were  working  admissible.  Lepan  v. 
Mach.  Co.  (Mich.),  144  N.  W.  693. 
Lineman. — Opinion  as  to  method  of 
erecting  poles,  competent.  Kansas  City 
So.  E.  Co.  V.  Rogers,  203  Fed.  462,  121 

C.  C.  A.  586. 

Timber  man. — Value  of  timber,  Itasca, 
etc.  Co.  r.  McKinley,  124  Minn.  183, 
144  N.  W.  768,  1135.  See  also  vol.  13, 
p.  18,  n.  18. 

Weather  bureau  officials. — Opinion  com- 
petent as  to  time  of  daybreak  on  a 
particular  day.  Sullivan  v.  R.  Co.,  167 
111.  App.  152. 

Milliner. — Value  of  millinery  stock.  St. 
Louis,  etc.  R.  Co.  v.  Crowell  (Okla.), 
127  P.  1063. 

Tying  knots. — Expert  may  testify  as  to 
proper  method  of  tying  knots,  so  as  to 
assure  safety   of  elevator.     McLain  v, 

D.  Co.,  19  Cal.  App.  475,  126  P.  391. 
See  also  vol.  8,  p.  955,  n.  48. 

Stock  buyer. — Opinion  as  to  value  of 
stock.  Hanson  v.  West.  Union  Tel.  Co. 
(la.),  146  N,  W,  460,  See  also  vol.  13, 
p.  551,  n.  96. 
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Automobile  expert. — With  reference  to 
distance  witliin  which  particular  auto 
running  a  specified  speed  could  be 
stopped.  Goldblatt  v.  Brocklebank,  166 
111.  App.  315;  Crandall  v.  Krause,  165 
111.  App.  15. 

Cold  storage  plant  manager. — Opinion 
as  to  temperature  at  which  solidly  fro- 
zen moats  will  thaw.  Stewart  V.  Pro- 
duce Co.,  SS  Kan.  521,  129  P.  181. 
Undertaker. — Relative  to  enil)alming.  S. 
r.  Wilson  (la.),  141  X.  W.  337. 
Qualification  as  electrical  engineer. 
Witness  was  the  chief  engineer  of  de- 
fendant when  the  plan  was  constructed 
and  thereafter  until  after  the  injury 
in  question,  and,  as  such,  was  in  prac- 
tical charge  of  the  electrical  machinery 
and  appliances.  He  had  had  eight 
years'  practical  experience  as  an  elec- 
trical engineer,  and  had  taken  a  course 
of  study  in  that  science.  The  foct 
that  he  had  worked  in  no  other  powder 
mill  dill  not  disqualify  him  as  an  ex- 
jiert  in  the  subject  of  the  proper  con- 
struction of  electrical  switches  in  places 
surrounded  by  high  explosives.  Jewell 
V.  Mfg.  Co.,  'l66  Mo.  App.  555,  149  S. 
W.  1045. 

539-67  Condition  of  tool  made  from 
steel  may  be  shown  by  chemist  experi- 
enced in  metallurgical  analvsis.  Pot- 
vin  V.  Co.,  156  Mich.  201,  120  N.  W. 
613. 

539-70  Smith  v.  S.,  165  Ala.  50,  51 
S.  610;  Towaliga  F.  P.  Co.  r.  Sims,  6 
Ga.  App.  749,  65  S.  E.  844;  United  R. 
&  E.  Co.  V.  Corbin,  109  Md.  442,  72  A. 
606;  Streight  f.  S.,  62  Tex.  Cr.  453, 
13S  S.  W.  742.  See  Ireland  r.  ^\^lite, 
102  Me.  233,  66  A.  477;  Ducharme  v. 
R.  Co.,  203  Mass.  384,  89  N.  E.  561; 
Spaulding  v.  Edina,  122  Mo.  App.  05, 
97  S.  W.  545;  McConnell  r.  S.,  77  Xeb. 
773,  110  N.  W.  666;  Walters  v.  Rock, 
18  N.  D.  45,  115  N.  W.  511;  Hildebrand 
V.  Artisans,  50  Or.  159,  91  P.  542;  S.  t'. 
Alegorden,  49  Or.  259,  88  P.  306;  Tay- 
lor t,-.  Woodmen,  42  Wash.  304,  84  P. 
867;  Bowers  r.  S.,  122  Wis.  103,  99  N. 
W.  447.  Rut  sec  Kath  v.  R.  Co.,  121 
Wis.  503,  99  X.  W.  217. 
X-ray  expert — Result  of  observations. 
Dooley  v.  R.  Co.,  166  111.  App.  312;  .Tu- 
dejko  V.  R.  Co.,  166  111.  App.  140;  Mc- 
Caulev  r.  R.  Co.,  163  111.  App.  176.  Sev 
also  Sheldon  v.  Wright,  SO  Vt.  298,  67 
Atl.  S07. 

General  practitioner  not  qualified  as 
insanity  expert.  Ashbv  r.  S.,  124  Tcnn. 
684,  139  S.  W.  872. 


Experience  with  the  particular  Kind  of 
case  in  question  is  not  necessary. 
Flaherty  v.  Co.,  30  Pa.  Super.  446.  Want 
of  experience  as  to  particular  disease 
goes  to  weight  of  testimony  only. 
Pecos,  etc.  R.  Co.  v.  Coffman,  56  Tex. 
Civ.  472,  121   S.  W.  218. 

As  affected  by  school  of  medicine.  See 
Grainger  v.  Still,  1^7  Mo.  197,  85  S.  W. 
1114  (osteopath);  Longan  v.  Weltmer, 
180  Mo.  322,  79  S.  W.  655  (regular 
physician  or  surgeon  competent  as  to 
propriety  and  eftect  of  treatment  given 
by  magnetic  healer  consisting  of  manip- 
ulations of  the  patient's  borly).  Li- 
censed osteopath  may  be  qualified,  if  it 
is  not  shown  they  had  no  experience  in 
similar  cases,  where  knowledge  of  ma- 
teria medica  not  essential.  Bucher  v. 
R.  Co.,  139  Wis.  597,  120  N.  W.  518. 
See  541-74,  infra. 

540-71  Undertaker  of  twenty  years' 
experience  who  had  seen  and  examined 
wounds  on  dead  men,  may  testify  from 
his  examination  of  certain  wounds  they 
were  fatal.  Cecil  v.  S.  (Tex.  Cr.),  100 
S.  W.  390. 

541-74  Macon  R.  &  L.  Co.  v.  ^Slason, 
123  Ga.  773,  51  S.  E.  569;  Missouri, 
etc.  R.  Co.  V.  Farris  (Tex.  Civ.),  124 
S.  W.  497. 

A  medical  student  who  has  merely  at- 
tended lectures  on  mental  diseases  is 
not  comjietent  as  an  expert  on  insanitv. 
Hamilton  v.  U.  S.,  26  App.  Cas.  (D.  C.) 
382. 

541-75  Contra  bv  statute.  S.  v.  IIow- 
ard,  120  La.  311,  45  S.  260.  But  stat- 
ute does  not  disqualify  physician  from 
testifving  as  a  non-expert.  Hocking  V 
Co.,  131  Wis.  532,  111  X.  W.  685. 
Wisconsin  statute  held  to  leave  court 
free  to  receive  testimony  of  physician 
who  qualifies  under  common  law  rule. 
Smits  i:  S.,  145  Wis.  601,  130  X.  W. 
525,  where  it  was  held  that  statement 
of  license  to  practice  means  prima  facie 
compliance  with  license  act  in  absence 
of  cross  examination. 
An  osteopath,  graduated  from  a  school 
whose  curriculum  embraces  courses  on 
j>hysiology  and  anatomy  and  who  has 
since  gained  a  practical  knowledge  of 
nervous  diseases,  may  testify  to  the 
nature  and  jirobable  duration  of  a  ner- 
vous disease  due  to  personal  injuries, 
although  he  is  not  licensed  to  admin- 
ister drugs.  Macon  R.  &  L.  Co.  v. 
Mason,  123  Ga.  773,  51  S.  E.  569.  See 
539-70,  supra. 
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Expert  electrician  may  testify  to  ef- 
fects of  electrical  shock.  Crosby  v. 
R.  Co.,  53  Or.  496,  100  P.  300. 
543-76  A  license  is  insufficient  to 
qualify  witness  to  testify  whether  a 
gunshot  wound  caused  death,  where  he 
is  not  a  graduate  of  any  school  of  med- 
icine, has  read  no  books  on  surgery, 
and  is  not  familiar  with  gunshot 
wounds.  Smith  v.  S.  (Tex.  Cr.),  99 
S.  W.  100. 

542-77  Schley  v.  S.,  48  Fla.  53,  37 
S.  518;  S.  V.  Kammel,  23  S.  D.  465,  122 
N.  W.  420;  Eiee  v.  S.,  54  Tex.  Cr.  149, 
112  S.  W.  299,  49  Tex.  Cr.  569,  94  S. 
W.  1024  (dist.  Burt  f.  S.,  38  Tex.  Cr. 
397,  40  S.  W.  1000,  43  S.  W.  344,  39  L. 
R.  A.  305)";  Soquet  v.  S.,  72  Wis.  659, 
40  N.  W.  391. 

543-81  Pennsylvania  Co.  v.  Whitney, 
169  Fed.  572,  95  C.  C.  A.  70;  Hitehner 
W.  P.  Co.  V.  R.  Co.,  168  Fed.  602,  93 
C.  C.  A.  598  (unusual  conditions  in 
question) ;  Maryland,  etc.  R.  Co.  v. 
Brown,  109  Md.  304,  71  A.  1005  (knowl- 
edge as  to  cause  of  particular  acci- 
dent) ;  Snow  L.  Co.  f.  R.  Co.,  151  N.  C. 
217,  65  S.  E.  920;  Gulf,  etc.  R.  Co.  v. 
Belton,  57'  Tex.  Civ.  460,  122  S.  W.  413. 
See  Woodstock  I.  Wks.  v.  Kline,  149 
Ala.  391,  43  S.  362;  St.  Louis,  etc.  R. 
Co.  V.  Plumlee,  78  Ark.  147,  95  S.  W. 
442  (improper  construction  of  handcal 
— section  hand  of  one  and  a  half  years' 
experience,  competent) ;  Atlantic,  etc. 
R.  Co.  V.  Crosby,  53  Fla.  400,  43  S. 
318;  Gulf,  etc.  R.  Co.  v.  Wvnne  (Tex, 
Civ.),  91  S.  W.  823  (civil  engineer); 
Gulf,  etc.  R.  Co.  t-.  Hullis,  41  Tex.  Civ. 
219,  91  S.  W.  317  (stationary  engineer, 
competent  as  to  certain  matters  relating 
to  locomotive  engine). 
Freight  engineer  may  testify  within 
what  distance  passenger  train  may  be 
stopped.  Southern  R.  Co.  v.  Gullatt, 
158  Ala.  502,  48  S.  472. 
544-83  Kinlen  v.  R.  Co.,  216  Mo 
145,  115  S.  W.  523.  See  Yergy  v.  R 
Co.,  39  Mont.  213,  102  P.  310. 
545-85  Experienced  graduate  nurse 
may  testify  of  physical  condition  of  a 
patient  and  reason  certain  remedies  ad- 
ministered. Kimic  V.  R.  Co.,  156  Cal. 
379,    104   P.   986. 

546-86  Harris  V.  Co.,  Ill  Md.  209, 
73  A.  805;  Powell  v.  R.  Co.  (Mo.),  164 
S.  W.  628;  Keefe  v.  R.,  75  N.  H.  116, 
71  A.  379;  Guitar  v.  Randel  (Tex.  Civ.), 
147  S.  W.  642. 

Party  offering  expert  must  show  his 
qualifications.      Evans    D.    Co.    v.    Co., 


13  Cal.  App.  119,  ins  P.  1027. 
Witness'  competency  need  not  cover 
ultimate  question  involved,  if  he  is 
qualified  as  to  an  element  entering  into 
it.  Building  Co.  v.  Seattle,  52  Wash. 
226,   100  P.  330. 

Employer  who  has  hired  a  person  to 
care  for  machines  may  not  question  his 
competency  to  give  expert  testimony  as 
to  them.  Clemens  v.  Co.,  153  Mich. 
495,  117  N.  W.  187. 

546-88  Physician  held  qualified  to 
express  opinion  as  to  effect  of  "Mur- 
phy operation,"  although  he  had  no 
actual  experience  in  that  operation. 
Niles  r.  R.  Co.  (Vt.),  89  A.  629. 
547-90  Pensacola  Elec.  Co.  v.  Bis- 
sett,  59  Fla.  360,  52  S.  367;  True  Bros. 
V.  R.  Co.  (Tex.  Civ.),  143  S.  W.  298; 
Barney  v.  Co.,  85  Yt.  372,  82  A.  113. 
See  Wordan  v.  S.,  143  Ala.  13,  39  S. 
406  (witness  may  state  extent  of  ex- 
perience) ;  Salmon  -r.  Rathjens,  152  Cal. 
290,  92  P.  733  (party  producing  expert 
may  question  him  not  only  to  show  his 
competency,  but  also  the  value  of  his 
testimony — as  by  showing  peculiar  or 
unusual  experience  in  matters  in  issue). 
547-91  Witness  may  be  asked  as  to 
his  familiarity  with  a  designated  trea- 
tise and  its  authority  and  his  agree- 
ment therewith.  Gulf,  etc.  R.  Co.  r. 
Farmer,  102  Tex.  235,  115  S.  W.  260. 
Extracts  from  a  work  of  recognized 
authority  may  be  embodied  in  a  ques- 
tion and  its  author  named.  Ibid. 
Sustaining  character  evidence,  inadmis- 
sible if  witness'  personal  or  profes- 
sional character  not  attacked.  Interna- 
tional, etc.  R.  Co.  V.  Lane  (Tex.  Civ.), 
127  S.  W.  1066. 

548-93  Horton  v.  R.  Co.,  161  Ala. 
107,  49  S.  423;  Watson  v.  Lumb.  Co., 
132  La.  796,  61  S.  795;  Fitch  i:  Mar- 
tin, 84  Neb.  745,  122  N.  W.  50  (if  facts 
which  will  give  weight  to  opinion  are 
admittedly  unknown  to  witness,  his 
opinion  is  not  competent).  See  Groff 
V.  Groff,  209  Pa.  603,  59  A.  65. 
548-94  Glover  t:  S.,  129  Ga.  717,  59 
S.  B.  816;  Yates  v.  Garrett,  19  Okla. 
449,  92  P.  142;  Cochran  f.  Casey  (Tex. 
Civ.),  128  S.  W.  1145;  Southern  T.  & 
T.  Co.  V.  Evans,  54  Tex.  Civ.  63,  116  S. 
W.  418. 

Although  a  physician  denies  he  is  an 
expert  his  opinion  is  competent  if  he 
shows  himself  very  familiar  with  the 
matter  in  controversv.  S.  v.  Dalv,  210 
Mo.  664,  109  S.  W.  53.     See  Spaulding 
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V.  Edina,  122  Mo.  App.  65,  97  S.  W. 
545. 

548-95  But  the  witness  may  testify 
to  facts  wliicli  sluiw  he  is  not  quali- 
fied. Louisville  &  N.  R.  Co.  v.  Zeigler, 
167  Ala.  237,  52  S.  599. 
548-96  Harris  r.  Co.,  Ill  Md.  209, 
73  A.  805. 

Collateral  issues  must  be  avoided  in 
incjuiiin;,'  of  others  eoncerninf^  compe- 
tency of  "witness.  Missouri,  ete.  R.  Co. 
r.  Baile3%  53  Tex.  Civ.  295.  115  S.  W. 
GOl. 

549-98  Beattie  v.  Hudson  Co. 
(Mich.),  146  X.  W.  650;  Raapke  r.  Co., 
82  Neb.  716,  118  N.  W.  652;  Rice  v. 
County,  46  Or.  574,  81  P.  358.  But  see 
Dolan  r.  Co.,  105  App.  Div.  366,  94  X. 
Y.  S.  241. 

Witness  not  offered  as  expert  may  be 
used  as  s\ich  on  cross-examination  if 
qualifications  shown.  Martin  i\  R.  Co., 
205  Mass.  16,  91  N.  E.  159. 
549-1  Gila  Val.,  etc.  R.  Co.  r.  Lyon, 
n  Ariz.  218,  80  P.  337;  Birminpham, 
'■tc.  Co.  f.  Saxon  (Ala.).  59  S.  584; 
RarlcAV  v.  S.,  5  Ala.  App.  290,  57  S.  601  ; 
Alabama  Consol.,  etc.  Co.  v.  Heald,  168 
Ala.  626,  53  S.  162;  Louisville  &  X. 
R.  Co.  r.  Elliott,  166  Ala.  419,  52  S. 
28  (rit.  the  text);  ]\rabrv  r.  Randolph, 
7  Cal.  App.  421,  94  P.  403;  Ft.  Collins 
D.  R.  Co.  r.  France,  41  Colo.  512,  92  P. 
953;  Atlantic,  etc.  R.  Co.  r.  Crosby,  53 
Fla.  400,  43  S.  318;  Schley  r.  S.,  48 
Fla.  53,  37  S.  518;  Glover  v.  S.,  129 
Ga.  717,  59  S.  E.  816;  La  Porte  C.  Co. 
r.  Sullender  (Tnd.  App.),  71  X.  E.  922; 
S.  V.  Daly,  210  Mo.  664,  109  S.  W.  53; 
SpauldinfT  r.  Edina,  122  Mo.  App.  65, 
97  S.  W.  545;  Schrodt  r.  St.  Joseph,  109 
^ro.  App.  627,  83  S.  W.  543;  Modlin  r. 
Jones,  84  Neb.  551,  121  X.  W.  984; 
Keefe  r.  R.,  75  X.  H.  116,  71  A.  379; 
Hope  V.  R.  Co.,  211  Pa.  401,  60  A.  996; 
Commerce  ^f.  &  G.  Co.  v.  Gowan  (Tex. 
Civ.),  104  S.  W.  916;  El  Paso,  etc.  R. 
Co.  V.  Smith,  50  Tex.  Civ.  10,  108  S.  W. 
988;  Place  r.  R.  Co.,  80  Vt.  196.  67  A. 
545;  S.-hwantes  r.  S.,  127  Wis.  160,  106 
X.  "W.  237  (both  qualifications  of  wit- 
ness and  question  whether  subject  is 
one  for  e\]MTt  testinimiy). 
Form  of  hypothetical  question  is  a  mat- 
ter for  the  court,  S.  v.  Pierce  (Vt.), 
'^8   A.  740. 

Counsel  cannot  waive  such  proof  so  as 
TO  deinive  the  court  of  its  prero;jative. 
Elec.  Park  Amusement  Co.  v.  Peichos, 
83  N,  J.  L.  2G2,  S3  A.  76G. 


For  the  master  when  hearing  is  before 
one.  Kellv  r.  Allin,  212  Mass.  327,  99 
X.  E.  273. 

Competency    of    witness    need    not    bo 
determined   until   question  asked.     Con- 
lev  V.  Co.,  99  Me.  57,  58  A.  61. 
550-2     Question  of  fact.     Keefe  i:.  R., 

75  X.  TI    116,   71   A.   8(15. 

550-3  Chicago,  etc.  R.  Co.  r.  McDon- 
ongh,  161  Fed.  657,  88  C.  C.  A.  517; 
Barlew  c  S.,  5  Ala.  App.  290,  57  S.  601; 
P.  V.  Overacker,  15  Cal.  App.  620,  115 
P.  75<5;  Evans  D.  Co.  r.  Co.,  13  Cal.  App. 
119.  108  P.  1027;  Carscallen  r.  Co.,  15 
Ida.  "144,  98  P.  622;  S.  r.  Flanigan,  111 
Md.  481,  74  A.  818;  Poole  r.  R.  Co.,  216 
Mass.  12,  102  X,  E.  918;  Greene  r. 
Corev,  210  Mass.  536,  97  X.  E.  70; 
Carroll  r.  R.  Co.,  200  Mass.  527,  86 
X.  E.  793;  McDonough  r.  Cameron,  116 
Minn.  480,  134  X.  W.  118;  Corse  Co. 
r.  Co.,  94  Minn.  331,  102  X.  W.  728; 
Yergy  r.  R.  Co.,  39  Mont.  213,  102  P. 
310;  Theobold  r.  Shepard,  75  X.  IT.  52, 
71  A.  26;  ^fultnomah  County  r.  Co., 
49  Or.  204.  S9  P.  389;  Southern  T.  & 
T.  Co.  r.  Evans,  54  Tex.  Civ.  63,  116 
S.  W.  418;  Hot  Springs  Mfg.  Co.  r. 
Revercomb,  110  Va.  240,  65  S.  E.  557. 
See  Texas  &  P.  R.  Co.  r.  Warner,  42 
Tex.  Civ.  2«0.  93  S.  W.  489. 
551-4  Hitchner  W.  P.  Co.  r.  R.  Co., 
168  Fed.  602,  93  C.  C.  A.  598;  U.  S.  Co. 
r.  Parrv,  166  Fed.  407,  92  C.  C.  A.  159; 
Ft.  Collins  J).  R.  Co.  r.  France,  41  Colo. 
512,  92  P.  953;  Atlantic  C.  L.  R.  Co.  F. 
Dees,  56  Fla.  127,  48  S.  28;  Atlantic, 
etc.  Co.  r.  Crosbv,  53  Fla.  400.  43  S. 
318;  Schlev  r.  S.,  48  Fla.  53,  37  S.  518; 
Bait.  R.  &  H.  Co.  r.  Kreiner,  109  Md. 
361,  71  A.  1066;  Martin  r.  R.  Co.,  205 
Mass.  16,  91    X.  E.  150;  Kinney  r.  Co., 

76  X.  J.  L.  735,  71  A.  260;  Burns  v. 
Co.,  70  X.  J.  L.  745,  59  A.  220.  .592; 
Homo  r.  Co.,  144  X.  C.  375,  57  S.  E. 
19;  ^Fultnomah  County  r.  Co.,  49  Or. 
204,  89  P.  380;  Dallas,  etc.  R.  Co.  i". 
English,  42  Tex.  Civ.  303,  93  S.  W. 
1096  (although  evidence  would  sustain 
contrarv  ruling"):  Fowlie  r.  Co.,  82  Vt. 
230,  72"  A.  989;  Place  r.  R.  Co.,  SO  Vt. 
106,  67  A.  545;  Virginia  T.  C.  &  C. 
Co.  r.  Tomlinson,  104  Va.  210,  51  S.  E. 
362;  Schwantes  v.  S.,  127  Wis.  160,  106 
X.  W.  237. 

Testimony  was  objected  to  upon  the 
ground  that  it  did  n^t  ai'pcTr  that  wit- 
ness had  had  any  experience  in  mining 
iron  pyrites  or  sulphur  ore.  The  court 
said:  "It  appeared  that  he  was  a 
scientific  and  practical  engineer  of  long 
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experience,  and  though  he  did  not  claim 
to  be  a  mining  engineer,  he  had  been 
for  many  years  a  member  of  the  Amer- 
ican Society  of  Mining  E^ngineers;  that 
while  he  had  no  experien-ce  in  filtering 
or  purifying  Tvater  from  mines,  he  had 
been  a  city  engineer  and  had  experience 
in  filtering  and  cleansing  water  for 
drinking  purposes.  He  may  not  have 
been  very  highly  qualified  to  speak  as 
an  expert  upon  the  question  as  to  which 
he  was  permitted  to  testify,  yet  we  can- 
not say  that  it  clearly  appears  that  he 
was  not  a  competent  witness,  and  un- 
less we  can  so  declare,  u-nder  the  well- 
settled  rule  of  this  court  permitting 
him  to  testify  as  an  expert  would  fur- 
nish no  sufficient  ground  for  reversal." 
Arminius  Chemical  Co.  V.  Landrum,  113 
Va.  7,  73  S.  E.  459. 

551-5  Chicago,  etc.  E.  Co.  v.  Heiden- 
reich,  254  111.  231,  98  N.  E.  567;  Penn- 
sylvania, etc.  E.  Co.  V.  Schwarz,  75  N. 
J.  L.  801,  70  A.  134. 
Not  reversed  unless  palpably  and  gross- 
ly wrong. — Eastman  v.  Dunn,  34  E.  I. 
416,  S3  A.  1057. 

553-6  Van  Ness  v.  Co.,  78  N.  J.  L. 
511,  74  A.  456;  Pecos,  etc.  E.  Co.  v. 
Coffman,  56  Tex.  Civ.  472,  121  S.  W. 
218. 

552-10  Number  of  witnesses  may  be 
limited  in  sound  discretion  of  court. 
West  Skokie  D.  Dist.  v.  Dawson,  243 
111.  175,  90  N.  E.  377. 
553-11  Tex.,  etc.  E.  Co.  v.  Norman 
(Tex.  Civ.),  153  S.  W.  1184. 
553-13  Bonato  v.  Coal  Co.,  156  HI. 
App.  196,  af.  248  111.  422,  94  N.  E.  69; 
Cohen  &  Co.  v.  Eittiman  (Tex.  Civ.), 
139  S.  AV.  59. 

ringerprints,  see  infra,  "Identity,"  p. 
929,  n.  83. 

Footprints,  see  vol.  6,  p.  706,  notes  64- 
66  and  supplement;  also  vol.  6,  p.  929, 
n.  S3,  and  supplement. 
553-13  Eunke  v.  Sanitary  Dist.,  260 
111.  380,  103  N.  E.  236;  Title  G.  &  S. 
Co.  V.  C,  146  Ky.  702,  143  S.  W.  401. 
See  Brown  v.  First  Natl.  Bk.,  49  Colo. 
393,  113  P.  483;  Bode  v.  S.,  80  Neb.  74, 
113  N.  W.  996;  Kannow  v.  Assn.,  76 
Neb.  330,  107  N.  W.  563. 
While  an  expert  accountant  may  show 
results  of  complicated  calculations  or 
footings  of  columns  of  figures  (Iowa, 
etc.  B.  &  L.  Assn.  v.  Fitch,  142  la.  329, 
120  N.  W.  694;  Euth  v.  S.,  140  Wis. 
373,  122  N.  W.  733),  he  cannot  state 
his  conclusion  from  an  examination  of 
books    that    profits     were     a     certain 


amount.  Smythe  v.  Evans,  209  111.  376, 
70  N.  E.  906.  See  Crawford  v.  Eoney, 
126  Ga.  763,  55  S.  E.  499;  Brown  v. 
U.  S.,  142  Fed.  1,  73  C.  C.  A.  187  (com- 
petent as  to  general  results  shown  by 
books  of  account). 

What  inspection  would  show  is  an  in- 
admissible conclusion.  McKone  f.  Ins. 
Co.,  131  Wis.  243,  110  N.  W.  472.  Sea 
Morgan  v.  Barber  (Tex.  Civ.),  99  S.  W. 
730. 

Jury  as  capable  of  computing  interest 
as  expert  accountant.  Clements  v.  Mu- 
tersbaugh,  27  Ajjp.  Cas.  (D.  C.)  165. 
553-14  Vaughan's  S.  Store  r.  String- 
fellow,  56  Fla.  708,  48  S.  410;  Tilden  v. 
Hubbard,  25  Ida.  677,  138  P.  1133; 
Cochran  f.  Casey  (Tex.  Civ.),  128  S, 
W.  1145. 

Marketable  quality  of  hay. — Eaton  v. 
Blackburn,  49  Or.  22,  88  P.  303. 
A  fruit  expert  may  testify  that  apples, 
if  merchantable  when  sold,  could  not 
have  reached  condition  they  were 
shown  to  have  been  in  five  days  later. 
Jones  V.  Emerson,  41  Wash.  33,  82  P. 
1017. 

553-15  Profits  of  a  business  may  not 
be  shown  in  absence  of  books.  Cox  v. 
Co.,  38  Pa.  Super.  545. 
554-30  Contra,  Trammell  v.  Turner 
(Tex.  Civ.),  82  S.  W.  325  (sufficiency 
of  fence  to  turn  cattle  of  ordinary 
breaching  disposition — expert  ^opinion 
admissible). 

555-31  International  Agr.  Corp.  v. 
Abercombie  (Ala.),  63  S.  549.  See 
Myers  v.  City,  146  N.  C.  246,  59  S.  B. 
674  (farmers  who  have  examined  land 
but  have  had  no  previous  acquaintance 
therewith  may  testify  to  what  it  will 
3'ield  after  construction  of  sewer  which 
causes  water  to  stand  on  it) ;  Chicago, 
etc.  E.  Co.  V.  Longbottom  (Tex.  Civ.), 
80  S.  W.  543  (what  yield  would  have 
been  but  for  overflow).  Comp.  Dennis  v. 
Co.,  6  Cal.  App.  58,  91  P.  425. 
555-33  Baker  v.  Cotney,  142  Ala. 
566,  38  S.  131,  experienced  cotton  farm- 
er competent  to  estimate  yield  of  cot- 
ton on  land  seen  by  him. 
Whether  there  was  a  good  stand  of 
melons  in  a  crop  which  he  saw  growing 
— opinion  of  experienced  farmer  com- 
petent although  he  had  never  grown 
melons.  Colo.  F.,  etc.  Co.  v.  York,  38 
Colo.  239,  88  P.  181. 
555-33  Damage  to  agricultural  lands 
bv  pasturing  animals  thereon.  Tandy 
r.'  Fowler  (Tex.  Civ.),  150  S.  W.  481. 
556-24     Adamson    p.    Harper     (la.), 
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143  N.  W.  844;  St.  Louis  &  S.  F.  K. 
Co.  V.  Knox  (Tex.  Civ.),  151  S.  W.  902; 
Texas  k  P.  R.  Co  v.  Good  (Tex.  Civ.), 
lol   S.  W.  617. 

Estimate  of  loss  in  weight  of  cattle 
caused  by  change  in  feed,  competent. 
Enlow  I-.' Hawkins,  71  Kan.  G33,  SI  P. 
189.  Comp.  Atchison,  etc.  R.  Co.  v. 
Watson,  71  Kan.  696,  81  P.  499,  and 
infra,  5o9-36. 

Pedigree  of  foaL — Opinions  competent 
as  to  whether  foal  offspring  of  certain 
mare  and  stallion,  or  of  others  of  dif- 
ferent breeds.     Bradv  v.  Shirlev,  18  S. 

D.  608,  101  N.  W.  886.  Comp.  Miller 
V.  Ty.,  9  Ariz,  123,  80  P.  321,  experi- 
enced stockmen  who  have  observed  a 
mare  and  a  colt  following  her  may  tes- 
tify colt  belonged  to  maro. 
Rancher,  as  to  method  of  throwing 
stock, — Staples  i".  Steed,  6  Ala.  App. 
594,  60  S.  499.  See  also  Staples  v. 
Stood,  167  Ala.  741,  52  S.  646. 
556-27  Walters  v.  Stacey,  122  III. 
App.  6."8  (of  boars  in  same  enclosure 
to  fight);  Delfs  v.  Dunshee  (Ta.),  122 
N.  W  237  (when  frightened).  Contra, 
Johnston   r.  Co.,  65  W.  Va.  544,  64  S. 

E.  811. 

556-28  Plaintiff  on  cross-examina- 
tion could  not  answer  the  general  ques- 
tion whether  a  mare  could  slink  her  foal 
without  the  knowledge  of  anyone,  be- 
cause he  was  not  an  expert.  Gem- 
richer  f.  Houge  Bros.  (la.),  134  N.  W. 
1094. 

557-30  Power  v.  Turner,  37  Mont. 
521,  97  P.  9.50;  International,  etc.  R. 
Co.  V.  McCullough  (Tex.  Civ.),  118  S. 
W.  558  (cause  of  infection) ;  Ft.  Worth, 
etc.  R.  Co.  V.  Hagler,  38  Tex.  Civ.  52, 
84  S.  W.  692  (witness,  qualified  to  tes- 
tify cattle  when  shipped  were  afflicted 
with  "dry  murrain"). 
Experienced  cattlemen  are  qualified  to 
express  opinion  as  to  diseases  of  cattle. 
Gulf,  etc.  R.  Co.  r.  Brock  (Tex.  Civ.), 
150  S.  W.  4SS. 

Proper  treatment  for  sick  horse — veter- 
inarian comjietont.  Welch  r.  Fransioli, 
46  Wash.  530,  90  P.  644. 
Texas  fever. — A  farmer  and  cattle  rais- 
er who  has  had  experience  with  cattle 
infected  with  Texas  fever  may  give 
opinion  cattle  died  therefrom.  Yates  V. 
Garrett,  10  Okla.  449,  92  P.  142. 
557-31  111.  Cent.  R.  Co.  r.  Howard, 
152  Ky.  308,  153  S.  W.  427;  Tutt  r. 
Rensselaer,  126  App.  Div.  502,  110  N. 
Y.  S.  705  (permanency  of  injuries') ; 
Galveston,   etc.   R.   Co.    r.   Jones   (Tex. 


Civ.),  123  S.  W.  737  (extent  of  injur- 
ies); Kortendick  v.  Watcrford,  142  Wis. 
413,  125  X.  W.  945  (effect  of  injury). 
See  Walters  r.  Stacey,  122  111.  App. 
658  (whether  woumls  on  a  boar  might 
or  could  have  been  inflicted  by  another 
boar);  Keyes  M.,  etc.  Co.  v.  R.  Co., 
105  Mo.  App.  556,  80  S.  W.  53. 
Cause  of  death  and  whether  animals 
l)roperly  fed,  matters  for  expert  testi- 
monv.  S.  V.  Keeland,  39  Mont.  506, 
104  'p.  513. 

558-33  Gatlin  f.  S.  (Tex.  Cr.),  163 
S.  W.  423. 
j  558-34  Estimate  of  weight  and 
shrinkage  of  cattle  shipped  on  rail- 
road. St.  Louis,  etc.  R.  Co.  l'.  Dodson 
(Tex.  Civ.),  97  S.  W.  523. 
Weight  of  cattle,  opinion  of  experienee<l 
cattle  man  as  to.  Midland  Val.  R.  Co. 
V.  Adkins,  36  Okla.  15,  127  P.  867. 
559-35  Kennon  v.  S..  46  Tex.  Cr.  359, 
82  S.  W.  518,  fast  driving  makes  cat- 
tle scour  frequently. 
559-36  Nashville  C.  &  St.  L.  Ry.  r. 
Hinds  (Ala.  App.),  60  S.  409;  Louis- 
ville &  X.  R.  Co.  I.  McClintock,  151 
Kv.  455,  152  S.  W.  253;  International, 
etc.  R.  Co.  1-.  Sharpe  (Tex.  Civ.),  167 
S.  W.  814;  Higby  r.  Kirksev  (Tex. 
Civ.),  163  S.  W.  315;  Trout  v.  R.  Co. 
(Tex.  Civ.),  Ill  S.  W.  220  (shrinkage); 
International,  etc.  R.  Co.  v.  Xowaski, 
48  Tex.  Civ.  144,  106  S.  W.  437;  St. 
Louis,  etc.  R.  Co.  r.  Rosrers,  49  Tex. 
Civ.  304,  108  S.  W.  1027;  St.  Louis,  etc. 
R.  Co.  r.  Boshoar  (Tex.  Civ.),  108  S.  W. 
1032;  St.  Louis,  etc.  R.  Co.  r.  Dodson 
(Tex.  Civ.),  97  S.  W.  523;  Texas,  etc. 
R.  Co.  r.  Walker,  43  Tex.  Civ.  278.  95 
S.  W.  743;  Southern  Exp.  Co.  r.  Jacobs, 
109  Va.  27,  63  S.  E.  17. 
See  Farmers'  Bk.  r.  R.  Co.,  119  Mo. 
App.  1,  95  S.  W.  2<56;  Texas  &  P.  R. 
Co.  r.  Stewart,  43  Tex.  Civ.  399,  96  S. 
W.  106.  But  see  Texas  &  P.  R.  Co.  r. 
Slator  (Tex.  Civ.),  102  S.  W.  156;  St. 
Louis,  etc.  R.  Co.  r.  Ounter.  44  Tex. 
Civ.  4 SO,  99  S.  W.  152  (whether  ship- 
mint  as  rapid  as  possible,  inadmis- 
sible). 

Shrinkage  of  livestock  during  transpor- 
tation.— St.  Louis,  etc.  Co.  v.  Shopard. 
40  Okla.  589,  139  P.  833;  St.  Louis  * 
S.  F.  Co.  V.  Rich  (Tex.  Civ.),  162  S.  W. 
1194;  Gulf,  etc.  R.  Co.  v.  Ideus  (Tox. 
Civ.),  157  S.  W.  173;  Pecos  &  X.  T.  R. 
Co.  r.  Cox  (Tex.  Civ.),  150  S.  W.  265. 
That  cause  of  condition  of  cattle  im- 
proper transjiortntion  and  handling,  too 
great     dela}',     and     being    jerked    and 
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switched  about  improperly — opinion  in- 
admissible. Texas  &  P.  E.  Co.  r.  Pel- 
ker,  40  Tex.  Civ.  604,  90  S.  W.  530. 
Ordinary  loss  of  weight  caused  by  ship- 
ment of  cattle.  Atchison,  etc.  E.  Co.  v. 
Watson,  71  Kan.  696,  81  P.  499.  Corny. 
556-25,  supra. 

Reasonable  time  for  shipment. — See  in- 
fra, 711-43. 

Reasonable  delay. — Expert  testimony 
that  two  hours'  delay  at  a  junction 
point  for  making  up  trains,  getting 
orders  and  clearing  tracks  reasonable, 
competent.  Chicago,  etc.  Co.  v.  Kapp, 
37  Tex.  Civ.  203,  83  S.  W.  233.  See 
Chicago,  etc.  R.  Co.  v.  Carroll,  36  Tex. 
Civ.  359,  81  S.  W.  1020. 
559-37  See  Tuttle  v.  Moody  (Tex. 
Civ.),  94  S.  W.  134. 
559-38  Herrin  v.  Sieben,  46  Mont. 
226,  127  P.  323;  Houston,  etc.  E.  Co. 
f.  Ellis  (Tex.  Civ.),  160  S.  W.  606;  i 
Tandy  v.  Fowler  (Tex.  Civ.),  150  S.  W. 
481;  Karlen  v.  Hadinger,  147  Wis.  78, 
132  N.  W.  591. 

559-40  Bissell  v.  Ford,  176  Mich.  64, 
141  N.  W.  860;  Farrell  v.  Co.,  194  Mass. 
431,  80  N.  E.  469  (method  of  moving 
derrick) ;  Piper  v.  Murray,  43  Mont.  230, 
115  P.  669;  Lowe  v.  Keens,  90  Neb. 
565,  133  N.  W.  1127;  Levy  v.  Tiger, 
90  N.  Y.  S.  366  (necessity  for  shoring 
up  in  reconstruction  of  building) ;  Nel- 
son V.  Young,  91  App.  Div.  457,  87  N. 
Y.  S.  69  (unusual  length  of  span) ;  Ket- 
tler  B.  Mfg.  Co.  v.  O 'Neil,  57  Tex.  Civ. 
568,  122  S.  W.  900  (compliance  of  work 
with  contract) ;  Stark  G.  Co.  v.  Co.,  57 
Tex.  Civ.  529,  122  S.  W.  947  (same); 
Luper  V.  Henry,  59  Wash.  33,  109  P. 
208. 

See  Fraternal  Const.  Co.  v.  Co.,  28  Ky. 
L.  E.  383,  89  S.  W.  265. 
Cause  of  breaking  of  plate  glass  win- 
dow.— Carpenter  of  experience  in  set- 
ting broken  plate  glass  may  give  opin- 
ion. Drouin  v.  Wilson,  80  Vt.  335,  67 
A.  825. 

Number  of  men  needed  to  raise  timber 
proper  subject  for  expert  testimony. 
Sloss-Sheffield,  etc.  Co.  v.  Smith  (Ala."), 
64   S.    337. 

Cost  of  erecting  structure. — Petterson 
V.  Thomas,  136  N.  Y.  S.  74. 
Proper  method  Qf  fastening  cables  to 
drums  of  derricks.  Kelly-Atkinson 
Const.  Co.  V.  Munson  (Ind.  App.),  101 
N.   E.  510. 

Arrangement  of  lights. — Architect  per- 
mitted to  testify  as  to  the  most  ef- 
fective   manner    of    locating    lights    in 


theatre.  Valentine  Co.  v.  Sloan  (Ind. 
App.),  101  N.  E.  102.  See  vol.  8,  p. 
955,   n.   46. 

Cost  of  building. — Opinion  or  estimate 
inadmissible  if  cost  can  be  deter- 
mined. Israels  v.  McDonald,  107  N.  Y. 
S.   826. 

That  constant  use  of  a  floor  makes  it 
smooth  and  slippery  may  be  testified 
to  by  witnesses  familiar  with  such 
floors.  Acme  H.  Co.  v.  Chittick,  230 
111.  558,  82  N.  E.  647. 
Safety  of  block  and  hook  used  by 
painter.  Anderson  v.  Fielding,  92 
Minn.  42,  99  N.  W.  357. 
Safety  of  scaffold,  where  it  is  the  is- 
sue, cannot  be  directly  testified  to  by 
expert,  though  he  may  state  strength 
and  character  of  materials  used  and 
proper  method  of  construction.  Burns 
r.  Crow,  107  N.  Y.  S.  944. 
Quality  of  stone. — Witness  experienced 
in  building  and  selling  stone  may  tes- 
tify as  to  its  quality.  Keim  i).  City, 
32"  Pa.  Super.  613. 

560-41  Whiting-M.  C.  Co.  v.  Pres- 
ton, 131  Md.  210,  88  A.  110;  Citizens 
S.  Bk.  -r.  Ins.  Co.  (Vt.),  86  A.  1056. 
Proportion  of  work  done  when  build- 
ing abandoned.  Scheerer  v.  Deming, 
154  Cal.  138,  97  P.  155. 
560-42  See  Bowen  v.  Co.,  3  Cal.  App. 
312,  84  P.  1010;  Eice  v.  County,  46 
Or.  574,  81  P.  358. 

561-43  Sullivan  v.  Owens  (Tex. 
Civ.),  90  S.  W.  690,  customary  rate  of 
exchange. 

Whether  prudent  business  man  would 
loan  given  amount  on  a  certain  se- 
curity— opinion  of  money  lender,  com- 
petent. In  re  Eoach's  Est.,  50  Or. 
179,  92  P.  118. 

561-46  Miller  v.  S.,  94  Ark.  538,  128 
S.  W.  353;  E.  M.  F.  Co.  v.  Davis,  146 
Ky.  231,  142  S.  W.  891;  Belcher  v.  S. 
(Tex.  Cr.),  161  S.  W.  459. 
562-49  Griffin  W.  Co.  v.  Smith,  173 
Fed.  245,  97  C.  0.  A.  411;  Dardanelle, 
etc.  Co.  V.  Croom,  95  Ark.  284,  129 
S.  W.  280;  Lucas  t\  S.,  173  Ind.  302, 
90  N.  E.  305;  Escher  r.  County  (la.), 
141  N,  W.  38;  Long  v.  Sweeten  (Md.), 
90  A.  782;  Maynard  v.  Westfield  (Vt.), 
90  A.  504  (not  permissible  to  ask  wit- 
ness why  he  did  not  erect  a  railing  at 
a  culvert,  because  this  would  amount 
to  getting  his  opinion  as  to  the  sufii- 
cienev  of  the  highway).  See  Central 
r.  Marquis,  75  Neb.  233.  106  N.  W.  221 
(bridge);    infra,  595-56. 
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Proper  manner  of  constructing  trestle 
for  logging'  railroail.  liuinly  v.  Co., 
149  Cal.  772,  87  P.  622.  See  Boweu 
r.  Co.,  3  Cal.  App.  312,  84  P.  1010. 
Improper  construction  of  support  for 
luiilgp — euginooriiig,    expert   C'Oiiij)etent. 


l)nttnn    r.    K.    CV 


Pa.    Pupor.    030. 


Whether  pavement  of  material  not  in 
common  use  was  laid  at  surh  a  j>itili 
na  to  be  dangerous  is  a  proper  matter 
for  opinion  of  witness  of  experience 
in  laving  such  pavement.  Garberg  r. 
Samuels,  27  R.  T.  359,  62  A.  211. 
562-50  Life  of  bridge  timber.  See 
supra,  ;3G0-42,  and  Rice  V.  County,  40 
Or.  574,  SI  P.  358  (witness  of  ex- 
perience, competent). 
5G12-51  Effect  of  unsound  timber  in 
a  trestle,  not  subject  of  expert  testi- 
nuMiv.  Bowen  v.  Co.,  3  Cal.  App.  312, 
84  P.  1010. 

563-52  Floore  r.  Burgher  Co.  (Tex. 
Civ.),  128  S.  W.  1152. 
563-53  Am.  A.  C.  Co.  r.  ITogan,  213 
Fed.  416  (C.  C.  A.);  Nnssbaumer  v. 
S.,  54  Fla.  87,  44  S.  712;  Stowell  v.  Co., 
139  Mich.  18,  102  X.  W.  227;  S.  v. 
I'iore  (N.  J.),  88  A.  1039;  Kleine  Bros. 
V.  Gidcomb  (Tex.  Civ.),  152  S.  \V.  402. 
Effect  of  bichloride  of  mercury  on  hu- 
n<an  face.  Conks  v.  Co.,  l^!  Haw.  OSl, 
Identity  of  compounds  may  be  shown 
hv  chemists  wlio  have  made  analvsis. 
Badische  A.  &  S.  F.  v.  Klipstein,"  125 
Fed.    543. 

Cause  of  death. — Davis  t\  S.,  o4  Tex. 
Cr.  '2?-r^,  11}  8.  W.  306. 
563-55  As,  "This  $900  ticket  [re- 
ferring to  the  certificate  of  dejiosit 
of  $900  introduced  by  plaintifT]  wns 
e\idently  tiaced  from  a  ]iaper  alread.v 
written.  It  was  not  made  at  the  first 
writing."  E.  B.  Martin  &  Sons  t. 
P.aiilc.  137  Ga.  2S5,  73  S.  E.  3S7. 
50 1-57  Converse  V.  Ferguson,  166 
Cal.   1,   134   P.   977. 

561-58  Alexander  r.  Smith.  3  Ala. 
App.  501.  57  S.  104;  llanrahan  r.  Citv, 
114  Md.  517,  80  A.  312.  Cnmp.  St.  Louis, 
etc.  R.  Co.  r.  Morris,  70  Ark.  542.  S9 
R.  W.  846;  Elliott  r.  Ferguson,  37  Tex. 
Hv.  40,  S3  S.  W.  56. 
564-eo  Colusa  Parrot  M.  &  S.  Co. 
r.  Monahan,  102  Fed.  276,  89  C.  C. 
A.  256;  Penver  O.  E.  Co.  r.  Walters, 
39  Colo.  301.  89  P.  81.5  (sufiiciency  of 
insulation);  Jacksonville  E.  Co.  r. 
Sloan.  52  Fla.  257.  42  S.  516  (whether 
rrecautiong  neces.<?ary  in  repairing 
broken  electric  wire);  Goddard  v.  Enz- 


ler,  222  111.  462,  78  N.  E.  805;  Bever 
r.  Tr.  Co.,  150  111.  App.  47;  Kimball 
Co.  r.  Co.,  141  la.  632,  118  N.  W.  891; 
Consolidated,  etc.  Co.  v.  S.,  109  Md. 
1S6,  72  A.  651  (purjiose  of  removing 
insulation  on  wires);  Warren  r.  R.  Co., 
141  Mich.  298,  104  N.  W.  013  (effective- 
ness of  particular  kind  of  insulator  and 
tendency  to  cease  using  where  former- 
ly used);  Bcrnier  r.  Co.,  92  Minn. 
214,  99  X.  W.  778  (how  long  defect  in 
insulation  existed);  Rilev  r.  Citv  (Mo.), 
107  S.  W.  1022;  Jewell  r.  Mfg.  Co., 
106  Mo.  App.  555,  149  S.  W.  1045; 
North  Amherst,  etc.  T.  Co.  r.  Jackson, 
4  O.  C.  C.  (X.  S.)  386  (safetv  of  in- 
sulator); St.  Clair  r.  Co.,  38  Pa.  Super. 
22S;  Anderson  r.  S.  (Tex.  Civ.),  159 
S.  W.  847;  S.  W.  Tel.  &  T.  Co.  r. 
Luckie  (Tex.  Civ.).  153  S.  W.  115S; 
Citizens'  T.  Co.  v.  Thomas,  45  Tex.  Civ. 
20,   99   S.   W.   879. 

See  Quincy  Co.  r.  Schmitt,  123  111.  App. 
647;  Martin  r.  Co.,  131  la.  724,  106 
X.  W.  359;  Meehan  r.  R.  Co.,  186 
Mass.  511,  72  N.  E.  61;  Anthonv  r. 
Co.,  165  Mich.  388,  130  X.  W.  659. 
Hypothetical  question  as  to  whether 
construction  of  electrical  wires,  proper, 
German-Am.  Ins.  Co.  r.  Co.,  103  App. 
Div.  310,  93  X.  Y.  S.  46. 
564-61  Reinke  r.  Sanitarv  Dist.,  260 
111.  380,  103  X.  E.  230;  X."  J.,  etc.  R. 
Co.  r.  Tutt,  168  Ind.  205,  SO  X.  E. 
420  (sufiiciency  of  tile  to  carry  water 
under  railroad  embankment);  Garrett 
V.  Winterich  (Ind.  App.),  87  X.  E.  lei" 
(caj)acity  of  sewer);  GoMen  r.  Man- 
nex,  214  Mass.  502,  101  X.  E.  lOSl; 
Union  Ice  Co.  r.  R.  Co.  (Mich.),  144 
X.  W.  1033;  Citv  of  Aurora  r.  Ins. 
Co.  (Mo.  App.).  165  S.  W.  357;  Risley 
r.  Co.,  75  X.  J.  L.  840,  69  A.  192 
(whether  bulkhead  would  better  resist 
storms  with  or  without  filling  of  sand); 
Prime  r.  Yonkers,  131  .\iip.  Div.  110, 
115  X.  Y.  S.  305  (skill  and  propriety 
of  wall  construction);  Dutton  r.  R. 
Co..  32  Pa.  Super.  030;  Earlv  &  Clem- 
ent G.  Co.  r.  Citv  (Tex.  Civ.),  137  S.  W. 
431:  Gnrlev  r.  R.  Q<i.  (Tex.  Civ.),  124 
S.   W.   502. 

Engineer  may  testify  whether  a  por- 
tion of  construction  work  was  within 
specifications,  but  not  whether  it  was 
authorized  bv  contract  as  a  whole.  U. 
S.  r.  Greene,' HO  Fed.  «!01. 
Propriety  of  action  of  engineer  in  op- 
eration of  entrine,  mav  be  testified  to. 
Ball  V.  Co.,  32  App.  Cas.  (D.  C.)  177. 
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565-62     But  see  U.  S.  v.  Hung  Chang, 

I2()   Fed.   400. 

White  man  or  Indian?  Expert  testi- 
mony competent  upon  such  question. 
Stewart  v.  U,  S.„  211  Fed.  41,  127 
C.    C.   A.   477. 

565-63  Currelli  v.  Jackson,  77  Conn. 
115,  58  A.  762  (frozen  dynamite); 
Stephen  v.  Duffy,  237  111.  549,  86  N. 
E.  1082,  142  111.  App.  219  (existence 
of  unexploded  dvnamite);  Eemsberg  v. 
Co.,  73  Kan.  6(3,  84  P.  548  (effect 
of  explosion  of  dynamite  on  persons 
and  buildings  within  certain  radius) ; 
Spino  V.  Butler  Bros.,  113  Minn.  326, 
129   N.   W.   590. 

Method  of  thawing  explosives. — West- 
lake  V.  Min.  Co.,  4S  Mont.  120,  136 
P.   38. 

Explosive   quality   of  dust. — Barney  v. 
Co.,   85   Vt.   372,   82  A.  113. 
Explosive    oils. — Stowell     v.     Co.,     139 
Mich.    18,   102    N.    W.    227    (kerosene); 
Bardsley    v.    Gill,    218    Pa.    56,    66    A. 
1112;  Waters-P.  O.  Co.  f.  Snell,  47  Tex. 
Civ.   413,   106   S.   W.   170. 
Cause   of   explosion   of  gasoline — opin- 
ion  competent.     Block   r.   Ins.    Co.,   132 
Wis.  150,  112  N.  W.  45. 
566-65     P.  V.  Grutz    (N.  Y.),  105  N. 
E.  843;   Thomason  v.  S.   (Tex.  Cr.),  160 
S.    W.   359.     See    Sun   Ins.   Off.    v.    Co., 
72   Kan.   41,   82  P.   513;   Dakan  v.   Co., 
197  Mo.  238,  94  S.  W.  944. 
566-66     'Effect    of    fire    on    trees   and 
hedges — opinion    of    expert    competent. 
Chicago,    etc.    E.    Co.     v.     Mosher,     76 
Kan.  599,  92  P.  554. 
Fruit  dealer. — Opinion  as  to  condition 
of    fruit    when     received     by     carrier. 
Ala.,  etc.  E.  Co.  v.  McKenzie,  139  Ga. 
410,  77  S.  E.  647. 

567-68  Substitute  for  butter.  But 
see  S.  v.  Co.,  124  la.  323,  100  N.  W. 
59. 

567-70  Keefe  i\  Armour  &  Co.,  258 
111.  28,  101  N.  E.  252.  But  see  White 
V.  Ins.  Co.,  120  App.  Div.  260,  lOo  N. 
Y.   S.   87. 

567-71  See  S.  v.  Eemington,  50  Or. 
99,  91  P.  473,  whether  certain  caliber 
bullet  would  make  hole  size  of  one 
in  picket  shown  witness,  although  pick- 
et and  bullet  before  jury. 
Experience  with  firearms  is  necessary 
before  witness  can  testify  to  size  and 
caliber  of  ball  used  in  a  homicide. 
Eiplev  v.  S.,  51  Tex.  Cr.  126,  100  S. 
W.  943. 
Character    of   weapon. — Opinion   based 


on  report  heard  by  witness.  S.  v. 
Graham,  116  La.  779,  41  S.  90. 
567-73  Moline  J.  Co.  r.  Dinnan,  81 
Conn.  Ill,  70  A.  634;  Porteous  v.  Exp. 
Co.,  112  Minn.  31,  127  N.  W.  429. 
567-74  Brunelle  v.  Co.,  194  Mass. 
407,  80  N.  E.  466  (construction  of  or- 
dinance); Consumers'  L.  Co.  r.  Hubner 
(Tex.  Civ.),  154  S.  W.  249;  First,  etc. 
Tr.  Co.  V.  Const.  Co.  (Tex.  Civ.),  153 
S.  W.  680.  See  infra,  699-7. 
Opinion  on  mixed  question  of  law  and 
fact,  inadmissible.  Gulf,  etc.  E.  Co. 
V.  Kimble,  49  Tex.  Civ.  622,  109  S. 
W.  234;  Houston,  etc.  E.  Co.  v.  Davia, 
50  Tex.  Civ.  74,  109  S.  W.  422. 
Possession  of  property. — Opinion  evi- 
dence as  to,  excluded.  Fadden  v.  Mc- 
Kinnev  (Vt.),  89  A.  351. 
568-75  Walters  v.  Mitchell,  6  Cal. 
App.  410,  92  P.  315  (marketable  title); 
Hirsch  V.  Beverly,  125  Ga.  657,  54  S. 
E.  678;  Scott  v.  Hughes,  66  W.  Va. 
573,  66  S.  E.  737,  cit.  the  text. 
569-76  Amount  of  lumber  that  could 
be  sawed  from  certain  trees.  Newton's 
Admx.  V.  S.  Co.  (Vt.),  90  A.  583. 
569-77  Crane  v.  Fry,  126  Fed.  278, 
61  C.  C.  A.  260  (proper  conduct  and 
management  of  log  boom  and  what 
is  practicable  to  be  done  in  its  opera- 
tion);  Dell  V.  McGrath,  92  Minn.  187, 
99  N.  W.  629  (number  of  men  neces- 
sary to  do  certain  work  with  safety) ; 
Westerman  v.  F.  Co.,  162  N.  C.  294, 
78  S.  E.  221;  Whitfield  v.  Co.,  152 
N.  C.  211,  67  S.  E.  512  (diameter  of 
trees  necessary  to  square  to  prescribed 
dimensions,  and  rate  of  growth  of  trees 
on  like  land);  Ives  v.  Co.,  147  N.  C. 
306,  61  S.  E.  70  (sufficiency  of  rafting 
gear);  Wall  v.  Melton  (Tex.  Civ.),  94 
S.  W.  358  (method  described  by  an- 
other witness  not  a  correct  one  for  es- 
timating amount  of  timber  cut).  Seo 
Louisville  &  N.  E.  Co.  r.  Morton,  28 
Ky.  L.  E.  355,  89  S.  W.  243,  and  supra, 
562-49. 

Usual  size  of  trees  of  given  species 
may  be  shown.  Cochran  v.  Casey  (Tex. 
Civ.),  128  S.  W.  1145. 
Measurement  of  timber  on  piece  of 
land  qualifies  witness  to  give  estimate 
of  quantity.  Park  v.  Co.,  47  Wash. 
597,    92    P.    442. 

Sealer  who  qualifies  as  expert  may  es- 
timate amount  of  timber  taken  away. 
Callen  v.  Collins  (Tex.  Civ.),  154  S.  W. 
673. 

570-78  City  of  Manchester  v.  Lan- 
dry,  199   Fed.   882,   118   C.   C.   A.   330; 
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Alaska-T.  G.  M.  Co.  v.  Chenev,  1(12 
Fed.  r,'.)3,  S9  C.  C.  A.  3ol;  Shaughuessv 
i:  Holt,  236  111.  48.3,  8(i  N.  K.  2.3(5 ; 
Fuller  V.  R.  Co.,  61  Misc.  .399,  113 
X.  Y.  S.  1001  (packing  for  transporta- 
tion). Sec  Yates  v.  Co.  (Ala.),  39  S. 
647;  E9i)enlaub  v.  Ellis,  34  Iml.  App. 
163,  72  N.  E.  527;  German  Ins.  Co. 
V.  R.  Co.,  128  la.  386,  104  N.  W.  361 
(fire  arresting  appliances  on  engines); 
Kernan  v.  Crook,  100  Md.  210,  59  A. 
7.33;  Carr  v.  Co.,  26  R.  I.  180,  58  A. 
(178;  Delmar  O.  Co.  v.  Bartlett,  62  W. 
Va.  700,  .39  S.  E.  634.  But  see  Gomes 
r.  Co.,  187  Mass.  124,  72  N.  E.  840; 
llamann  r.  Co.,  127  Wis.  550,  106  X.  W. 
1081. 

Safe  way  to  equip  a  scrubber. — Mul- 
holland  r.  Gas  Co.,  21  Cal.  Apj).  44,  131 
P.  110,  131  P.  113. 
Hoisting  machines. — Opinion  of  machin- 
ist as  to  proper  operation  of,  admis- 
sible. Louisville  &  X.  R.  Co.  r.  Good- 
^vin,  151  Ky.  149,  151  S.  W.  376. 
Customary  methods. — Redhead  r.  Co., 
IIG  App.  Div.  34,  101  N.  Y.  S.  301. 
Use  of  oil  pans  and  drains  to  prevent 
floor  from  becoming  oily.  Knicker- 
bocker I.  Co.  V.  Gray,  171  Ind.  395, 
84  X.  E.  341.  Not  customary  to  put 
inexperienced  men  at  work  on  ma- 
chines like  those  in  question,  and  why. 
Gammel-S.  Pub.  Co.  v.  Monfort  (Tex. 
Civ.),  SI  S.  W.  1029. 
Dangerousness  of  machine  to  boy  op- 
erating same  is  for  jury  and  not  for 
experts.  Anderson  v.  Co.,  127  Wis. 
273,  106  X\  W.  1077.  See  Coe  v.  Van 
Why,  33  Colo.  315,  SO  P.  894;  Voll- 
nian,  etc.  Co.  v.  Spry,  .26  Ky.  L.  R. 
228,  80  S.  W.  1092  \boy  of  sixteen 
would  not  appreciate  danger  of  oper- 
ating joiner  with  safety  board  re- 
moved); Va.  Iron,  etc.  Co.  r.  Tomlin- 
son,  104  Va.  249,  51  S.  E.  362.  Contra, 
Punkowski  v.  Co.,  4  Penne.  (Del.)  54  1, 
57  A.  559;  Gammel-S.  Pub.  Co.  v.  Mon- 
fort (Tex.  Civ.),  81  S.  W.  1029;  01- 
well  r.  Skobis,  126  Wis.  308,  105  N.  W. 
777,  and  infra,  570-79;  572-84;  683-53. 
Possibility  of  equipping  machinery  with 
gfuards. — Carlin  r.  Koiinc<lv,  97  >rinn. 
141,  106  X.  W.  340;  ^^(•G■inni9  r.  Co., 
122  M'o.  App.  227,  99  S.  W.  4  (prac- 
ticability). See  Ford  r.  Co.,  30  Kv. 
L.  R.  698,  99  S.  W.  609;  ^[organ  r. 
Co.,  120  ^fo.  App.  590,  97  S.  W.  638. 
Cnmp.  Bennett  r.  Co.,  147  N.  C.  620. 
61  S.  E.  463,  holding  injured  person 
might    testify    shield,    which    ha<l    been 


on  machine,  but  which  had  been  taken 
away,  woul.l  have  jirevented  injury. 
Typewriting  machine. — As  bearing  on 
question  whether  certain  documents 
were  made  on  a  certain  machine  an 
expert  may  testify  as  to  correspond- 
ence between  peculiarities  of  such  ma- 
chine and  writings,  and  improbability 
any  two  machines  would  have  same  pe- 
culiarities. S.  i\  Freshwater,  30  Utah 
442,  85  P.  447. 

Tools  and  appliances  necessary  for  do- 
ing work  and  projier  method  of  their 
use  may  be  shown.  Morris  i".  Wil- 
liams, 143  111.  App.  140. 
570-79  Stone,  etc.  Corp.  v.  Melovich, 
202  Fed.  438,  120  C.  C.  A.  544;  Goch- 
rell  v.  Co.,  5  Ga.  App.  317,  63  S.  E. 
244  (cause  of  sudden  automatic  start- 
ing of  machinery) ;  House  Cold  T.  S. 
Co.  V.  Whitohurst,  148  X.  C.  446,  62 
S.  E.  523  (machines  of  like  kind  and 
make).  See  Hammer  r.  Janowitz,  131 
la.  20,  108  X.  W.  109  (proper  method 
of  Ponstructing  crane) ;  Chicago,  etc. 
R.  Co.  r.  Denton  (Tex.  Civ.),  101  S.  W. 
452. 

Safety  of  valve. — Wells  r.  Swift  &  Co., 
90  Kan.  16S,  133  P.  732. 
Steam-pipe. — Whether  use  of  cast-iron 
lMI>e  d.mgerous  under  circumstances 
anil  wliether  bursting  resulted  from 
use  of  such  pipe.  Erickson  v.  Co.,  193 
Mass.  119,  78  X'".  E.  761. 
Necessity  of  spark  arrester  on  trac- 
tion oMirinc.  I'lidcrwood  r.  Stevens, 
149  Midi.  39,  112  X.  W.  487. 
Safety  appliances  used  on  pile  driv- 
er. Wabash  S.  D.  Co.  r.  Black,  126 
Fe<l.  721,  61  C.  C.  A.  639;  Koon  r.  R. 
Co.,  69  S.  C.  101,  48  S.  E.  86  (whether 
puUe.v  like  one  in  question  safe  or  un- 
safe for  purpose  for  wliich  used.  But 
see  Trickev  v.  Clark,  50  Or.  516,  93 
P.    4.37. 

570-80  Stone,  etc.  Corp.  v.  ^felovich, 
202  Fed.  438,  120  C.  C.  A.  544;  V.  S. 
Heater  Co.  r.  Jenss,  128  Wis.  162,  107 
X.  W.  293  (rated  capacity  of  heater 
boiler^;  Odegard  r.  Co..  130  Wis.  6.39, 
no  X.  W.  809  (sawmill  machinery). 
571-81  Miniea  r.  Cooperaire  Co.,  175 
:\ro.  App.  91,  157  S.  W.  1006. 
571-82  Siege!  Cooper  v.  Trcka.  21 S 
111.  539,  75  X.  E.  1053;  Shaughnessv 
r.  Holt.  140  111.  App.  572  (eflfoct  of 
automatic  stop);  Obermever  r.  Co., 
120  Mo.  App.  59,  96  S.  W.  673.  See 
Starer  r.  Stern,  100  App.  Div.  393.  91 
X\  Y.  S.  821. 
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571-83  ^Villianison  I.  Co.  v.  Mc- 
Queen, 144  Ala.  265,  40  S.  306  (fur- 
nace) ;  McLain  v.  D.  Co.,  19  Cal.  App. 
475,  126  P.  391;  Hopperman  v.  Bldg. 
Co.,  214  Mass.  33,  100  N.  E.  1023; 
Comeau  v.  Co.,  84  Vt.  501,  SO  A.  51. 
See  Starer  v.  Stern,  100  App.  Div.  393, 

91  N.  Y.  S.  821;  Billmeyer  v.  Co.,  150 
la.  318,  130  N.  W.  115.  Cojitra  in  ab- 
sence of  proof  as  to  uniformity  in 
wear  of  gearing.  Kinkier  v.  Co.  (Wis.), 
124  N.  W.  273.  But  see  Lounsbury  v. 
Davis,  124  Wis.  432,  102  N.  W.  941. 
573-84  Adams  M.  Co.  v.  Turner,  162 
Ala.  351,  50  S.  308;  Punkoyski  v.  Co., 
4  Penne.  (Del.)  544,  57  A.  559  (proper 
method  of  operation);  L'Hote  r.  Co., 
203  Mass.  294,  89  N.  E.  532  (use  of 
gauges  on  saws) ;  Scarlotta  v.  Ash,  95 
Minn.  240,  103  N.  W.  1025  (machinery 
working  properly) ;  Wofford  V.  Mills, 
72  S.  C.  346,  51  S.  E.  918  (what  one 
would  do  to  get  his  hands  caught  in 
a  machine  in  a  certain  manner) ;  Mor- 
risett  V.  Mills,  151  N.  C.  31,  65  S,  E. 
514  (change  of  gearing  with  belt  loose 
on  pulley);  Hocking  v.  Co.,  131  Wis. 
532,  111  N.  W.  685  (die  improperly 
set).  See  Vollman,  etc.  Co.  t\  Spry, 
26  Ky.  L.  R.  228,  80  S.  W.  1092  (con- 
struction of  joiner  and  effect  of  at- 
tempting to  operate  it  without  safety 
boards) ;  Gammel-S.  P.  Co.  v.  Monfort 
(Tex.  Civ.),  81  S.  W.  1029;  Thomson 
V.  Co.,  43  Wash.  253,  86  P.  588  (sawyer 
may  testify  to  customary  manner  of 
guarding  saw,  as  may  also  millwright 
and  contractor);  Johnson  V.  Highland, 
124  Wis.  597,  102  N.  W.  1085. 
Dangerousness  of  method  of  operating 
a  machine.  Swarts  r.  Co.,  115  App. 
Div.  739,  100  N.  Y.  S.  1054,  it  would 
have  been  less  dangerous  for  spindles, 
on  which  plaintiff  was  injured,  to  re- 
volve outwardly  instead  of  inwardly. 
Contra,  Carron'  v.  Co.',  106  N.  Y.  *S. 
723,  dangerousness  of  method  of  op- 
erating, when  question  not  for  expert 
testimony. 

573-85     St.  Louis,  etc.  R.  Co,  v.  Reed, 

92  Ark.  350,  122  S.  W.  645. 

573-86  But  see  Sloss-S.,  etc.  Co.  v. 
Hutchinson,  144  Ala.  221,  40  S.  114. 
573-87  Chicago,  etc.  R.  Co.  v.  Mc- 
Donough,  161  Fed.  657,  88  C.  C.  A. 
517;  Sticht  v.  Co.,  195  N.  Y.  70,  87 
N.  E.  801.  But  see  Castner,  etc.  Co. 
V.  Davies,  154  Fed.  938,  83  C.  C.  A. 
510,  holding  that  while  experts  could 
state  various  things  which  might  cause 
explosion    and     bearing     which     given 


facts  might  have  on  question,  they 
could  not  testify  directly  which  cause 
produced  it,  this  being  for  jury.  Sec 
Chicago  V.  O'Donnell,  124  HI.  App. 
78;  O'Doherty  v.  Co.,  113  App.  Div.  636, 

99  N.  Y.   S.  351. 

573-88  City  of  Aurora  v.  Ins.  Co. 
(Mo.  App.),  165  S.  W.  357. 
573-89  U.  S.  Co.  v.  Parry,  166  Fed. 
407,  92  C.  C.  A.  159  (safety  of  scaf- 
fold); Fredrick  Mfg.  Co.  v.  Devlin, 
127  Fed.  71,  62  C.  C.  A.  53  (breaking 
of  castings) ;  Luitweiler  P.  Eng.  Co. 
V.  Water  Co.,  16  Cal.  App.  198,  116 
P.  707,  rehear,  denied,  116  P.  712; 
Crankshaw  v.  Co.,  1  Ga.  App.  363, 
58  S.  E.  222  (working  of  doors  to  show 
cases);   Vohs  v.  Snorthill,  124  la.   471, 

100  N.  W.  495;  Fratejnal  C.  Co.  v. 
Co.,  28  Ky.  L.  R.  383,  89  S.  W.  265; 
McDonald  v.  Sundstrom,  31  Pa.  241; 
Boop  V.  Co.,  212  Pa.  523,  61  A.  1021 
(broken  fly  wheel  should  not  be  re- 
paired and  used) ;  Lewis  v.  Crane,  78 
Vt.  216,  62  A.  60  (painter  accustomed 
to  swinging  stages  may  state  weight 
which  hook  would  support);  Smith  v. 
Dow,  43  Wash.  407,  86  P.  555  (method 
of  hoisting  lumber) ;  Twentieth  Cen- 
tury Co.  V.  Quilling,  136  Wis.  481,  117 
N.  W.  1007  (purpose  for  which  device 
designed) ;  Estey  Organ  Co.  v.  Leh- 
man, 132  Wis.  144,  111  N.  W.  1097, 
11  L.  R.  A.  (N.  S.)  254  (what  regu- 
lation of  a  certain  organ  indicated — as 
to  care  taken  of  it) ;  Hocking  v.  Co., 
131  Wis.  532,  111  N.  W.  685  (steel 
splinter  came  from  crevice  in  a  die — 
based  on  examination  and  comparative 
tests  as  to  hardness,  grain,  etc.).  But 
see  Epstein  v.  Co.,  52  Misc.  184,  101 
N.  Y.  S.  793  (plumber  not  competent 
to  give  opinion  whether  sinking  of 
elevator  railway  pillar  caused  break 
in  drain  pipe  below  it) ;  Dolan  v.  Co., 
105  App.  Div.  366,  94  N.  Y.  S.  241 
(iron  worker  of  eighteen  years'  ex- 
perience, not  competent,  after  five  or 
six  weeks,  experience  in  building  steel 
vaults,  to  testify  to  necessity  for  using 
set  screws  to  hold  plates  in  place  dur- 
ing  construction). 

Wood  workers. — Opinion  as  to  machine 
guards  admissible.  Murray  V.  Daley 
(la.),  146  N.  W.  451. 
Machine  or  plant,  condition  of.  Bow- 
ser &  Co.  V.  Savidusky,  154  Wis.  76, 
142  N.  W.  182. 

Scaffold. — Opinion  by  builder  of  same 
as  to  its  strength.     Raney  v.  Houston 


806 


EXPERT  AND  Ol'IXloS  FAIDESCE 


Vol.  5 


L.  &  P.  Co.  rTox.  Oiv.),  1"3  S.  W. 
178. 

Proper  construction    of    column. — Car- 
penter qualified  to   jrive  opinion  as  to. 
Corrigan,    Lee    »&    Iiali)in     v.     Heubler 
(Tex. fiv.),  167  S.  W.  1.59. 
Water-pipe. — Opinion  of  plumber  as  to 
effect  of  water  pressure  upon.    Berk  v. 
Hanline   (Tnd.),   89   A.   377. 
Necessity   of   spiking   bottom    of    car 
ladder. — Car  rcjiairer  eonipetont  to  tes- 
tify in  regard  to.     Missouri,  etc.  R.  Co. 
V.  Hedric   (Tex.  Civ.),  1.54  S.  W.  633. 
Character  of  weld.— Pfeifer  v.  Wks.,  258 
111.   427,   101    X.   E.   .548. 
Cost     of    repairing     automobile. — Hol- 
comb    Co.    V.    Clark,    86    Conn.    319,    85 
A.  376. 

574-90  Nordan  v.  S.,  143  Ala.  13, 
39  S.  406;  Swygart  V.  Willard,  166 
Ind.  2.5,  76  X.  E.  7.55;  Spain  v.  Burch, 
169  Mo.  App.  94,  154  S.  W.  172;  St. 
Louis,  etc.  Co.  t\  Overturf  (Tex.  Civ.), 
163  S.  W.  639;  Hickey  r.  R.  Co.  (Tex. 
Civ.),  95  S.  W.  763;  Kaczmarek  r.  Co., 
148  Wis.  46,  134  N.  W.  348;  Charron 
V.  Fuel  Co.,  143  Wis.  437,  128  X.  W. 
75;  Nelson  v.  R.  Co.,  130  Wis.  214,  109 
N.  W.  933;  Faber  v.  Co.,  124  Wis.  554, 
102  N.  W.  1049.  See  Elliott  r.  Fer- 
guson, 37  Tex.  Civ.  40,  83  S.  W.  56; 
supra,  "Cause,"  953-32. 

Cause  of  pain  at  point  of  fracture. 
Bird  V.  Ilart-Parr  Co.  (La.),  146  X.  W. 
74. 

A  physician  was  asked:  "What  per- 
centage of  eyes  are  saved,  affected  like 
this  eye  was,  provided  you  get  to  them, 
say  within  10  or  12  hours  after  you 
feel  the  sharp  pain  that  occurs?"  The 
court  said:  "If  based  upon  the  ex- 
perience of  the  witness  as  an  expert, 
it  would  be  admissible  for  that  rea- 
son. If  it  was  based  upon  the  con- 
census of  opinion  of  specialists,  we 
think  it  would  be  admissible  for  that 
reason.  The  evidence  is  similar  in 
character  to  that  presented  by  statis- 
tics gathered  by  learned  and  experi- 
enced men,  such  as  the  average  of  life 
contained  in  mortality  tal)les,  and  other 
kindred  subjects."  Western  Union  Tel. 
Co.  V.  Fordj  10  Ga.  App.  606,  74  S.  E. 
70. 

Cause  of  physical  condition  of  person 
examined.  S.  r.  White.  IS  Or.  416,  S7 
P.  137.  But  see  Ravnor  r.  R.  Co..  106 
App,  Div.  440.  94  X.  Y.  S.  632;  Xew- 
ton  r.  R.  Co.,  106  App.  Div.  415,  94 
N.  Y.  S.  825. 


Nature  and  extent  of  injuries  which 
would  have  been  inflicted  had  engine 
been  going  at  certain  rate — opinion 
inadmissible.  Southern  R.  Co.  v. 
Weatherlow,  153  Ala.  171,  44  S.  1019. 
Effect  of  injuries  on  ability  to  use 
memV)ers  affected.  Lewis  f.  Crane,  78 
Vt.  216,  62  A.  60.  See  Chicago  C. 
R.  Co.  V.  Lowitz,  218  111.  24,  75  N. 
E.  755. 

Pain. — That  certain  given  conditions 
would  jtroduce  pain.  W.  U.  T.  Co. 
r.  Stubbs,  43  Tex.  Civ.  132,  94  S.  W. 
1083. 

In  explanation  of  X-ray  photograph  of 
fractured  bone.  Sheldon  f.  Wright,  80 
Vt.  298,  67  A.  807.  See  supra,  539-70. 
Duties  of  midwife. — ^C.  r.  Porn,  195 
:\rass.  443,  81  X.  E.  305. 
Seriousness  of  injury.  —  Monize  v. 
Regaso.  ll'O  ^L^ss.  87,  76  X.  E.  460. 
Probable  result  of  an  injurv.  111.  Cent. 
R.  Co.  r.  Peeler,  142  Ky.  772,  135  S.  W. 
305;  Jerome  v.  R.  Co.,  155  Mo.  App. 
202,  134  S.  W.  107. 

Parts  of  body  may  be  shown  to  be 
parts  ot  a  human  body  and  hairs  to 
be  those  of  a  human  being.  Miller  v. 
S.,  94  Ark.  538,  128  S.  W.  353. 
A  physician  "who  had  attended  the 
testatrix  for  a  period  of  15  years  be- 
fore her  death  and  had  made  frequent 
examinations  of  her  at  various  times 
may  give  his  opinion  that  during  all 
that  period  it  would  have  been  very 
painful  for  her,  and  almost  impossible, 
to  have  committed  any  act  such  as 
she  vras  charged  with."  Xorton  v. 
Clark,  253  III.  557,  97  X.  E.  1079. 
574-91  Triangle  L.  Co.  r.  Acree 
(Ark.),  166  S.  W.  958;  Chicago  City  R. 
Co.  i;.  Casev,  139  111.  App.  655;  Camp- 
bell v.  Ilavden,  164  ^[o.  App.  252,  145 
S.  W.  103;  Missouri,  etc.  R.  Co.  r.  Far- 
ris  (Tex.  Civ.),  124  S.  W.  497.  See 
Chicago  r.  McXally,  128  111.  App.  375. 
Strength  tests. — ^^edical  experts'  testi- 
mniiy  as  to.  Richardson  r.  R.  Co.,  170 
111.  App.  336.  See  supra,  "Experi- 
juents,"   495-73. 

A  query  of  a  physician  as  to  examina- 
tion mndo  by  hiui  "soon  after  the  in- 
jury" is  not  too  indefinito  as  to  time, 
as  a  matter  of  law.  Pean  r.  Wabash 
R.  Co..  229  Mo.  425,  129  S.  W.  953. 
Physician's  prognosis  made  as  result 
of  examination  immediately  after  in- 
jury, admissible  as  tending  to  corrob- 
orate or  disprove  resiilt  of  subsequent 
examinations,    dependent    partly    upon 
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statements  of  patient.  Fletcher  v.  Dix- 
on, 107  Md.  420,  68  A.  875. 
574-92  0]nnions  concerning  physical 
fitness  of  person  to  marry,  inadmissible 
if  based  on  his  nervous  condition. 
United  E.  &  E.  Co.  v.  Corbin,  109  Md. 
442,   72   A.   606. 

575-93  Physician  may  testify  wheth- 
er or  not  the  condition  of  injured  party 
could  result  from  the  facts  stated.  Gal- 
veston, etc.  E.  Co.  V.  Grenig  (Tex. 
Civ.),  142  S.  W.  135. 
575-94  Impeachment  by  use  of  books. 
See  infra,    650-55. 

"Of  course,  medical  books,  however 
celebrated  their  authors,  are  not  ad- 
missible in  evidence,  because  the  author 
is  not  under  oath,  and  not  subject  to 
cross-examination.  But,  for  the  pur- 
pose of  testing  the  qualifications,  as 
well  as  the  credibility,  of  an  expert, 
it  is  generally  held,  as  in  Wittenberg 
•?:.  Onsgard,  78  Minn.  342,  87  N.  W.  14, 
47  L.  E.  A.  141,  that  when  the  witness 
has  testified  that  the  authorities  sup- 
port his  view,  he  may  be  asked  on 
cross-examination  whether  a  medical 
work,  admitted  by  him  to  be  a  stand- 
ard authority,  does  not  express  a  con- 
trary view.  And  it  is  no  objection 
to  such  cross-examination  that  inci- 
dentally the  opinions  of  the  author 
are  thus  brought  before  the  jury." 
Landro  V.  E.  Co.,  117  Minn.  806,  135 
N.  W.  991. 

Opinion  may  be  based  on  published  sta- 
tistics.—Piper  f.  E.,  75  N.  H.  228,  72 
A.  1024. 

575-95  P.  V.  Hagemon,  236  III.  514, 
86  N.  E.  370;  S.  v.  Stapp,  246  Mo.  33S, 
151  S.  W.  971;  Veiss  v.  United  E.  Co. 
(Mo.  App.),  167  S.  W.  615.  See  also 
vol.  1,  p.  63,  n.  61. 
Opinion  as  to  kind  of  instrument  and 
manner  of  using  which  would  produce 
condition  found.  C.  v.  Sinclair,  195 
Mass.  100,  80  N.  E.  799. 
576-96  Escambia,  etc.  Power  Co.  v. 
Sutherland,  61  Fla.  167,  55  S.  83; 
Laner  v.  S.,  141  Ga.  17,  80  S.  E.  5; 
Levering  v.  C,  132  Ky.  666,  117  S.  W. 
253;  Hildebrand  V.  Artisans,  50  Or.  159, 
91  P.  542  (when  rigor  mortis  sets  in) ; 
Stegner  v.  Brotherhood,  24  S.  D.  371, 
123  N.  W.  842. 

576-97  Pacific  M.  E.  I.  Co.  v.  Shields 
(Al?..),  62  S.  71;  Burkett  V.  S.,  154 
Ala.  19,  45  S.  682;  Sims  v.  S.,  139 
Ala.  -74,  36  S.  138,  101  Am.  St.  17; 
Foley  V.  Co.,  144  Ala.  178,  40  S.  273; 
Birm.ingham,    etc.    Co.    v.     Enslen,     144 


Ala.  343,  39  S.  74;  Turek  v.  Chicago, 
146  111.  App.  472;  S.  v.  Hessenius  (la.), 
146  N.  W.  58;  Travelers'  Ins.  Co. 
V.  Davies,  152  Ky.  600,  153  S.  W.  956; 
Mageau  v.  E.  Co.,  106  Minn.  375,  119 
N.  W.  200;  Goodes  V.  Com.  Travelers, 
174  Mo.  App.  330,  156  S.  W.  995; 
Horst  i:  Lewis,  71  Neb.  365,  98  N.  W. 
1046,  103  N.  W.  460;  Fay  v.  S.,  52 
Tex.  Cr.  185,  107  S.  W.  55;  Metro- 
politan L.  Ins.  Co.  V.  Wagner,  50  Tex. 
Civ.  233,  109  S.  W.  1120  (surgeon  may 
testify  decedent's  wounds  were  or 
could  have  been  caused  with  knife 
found  beside  his  bed).  See  Dunn  v. 
E.  Co.,  130  la.  580,  107  N.  W.  616. 
See  also  vol.  6,  p.  684,  n.  24.  Comp. 
Martin  v.  Co.,  131  la.  724,  106  N.  W. 
359. 

Cause  of  death. — Houston,  etc.  E.  Co. 
r.  Eutland,  45  Tex.  Civ.  621,  101  S. 
W.  529.  Comp.  Kelly  v.  Wills,  116  App, 
Div.  758,  102  N.  Y.  S.  223.  See  infra, 
590-36. 

Presence  at  time  of  death,  unnecessary 
to  enable  attending  physician  who  saw 
decedent  daily  up  to  that,  to  state 
cause  thereof.  Chadwick  v.  Assn.,  143 
Mich.  481,  106  N.  W.  1122. 
Facts  upon  which  opinion  as  to  cause 
of  death  is  based  must  be  in  evidence. 
Kinney  r.  Brotherhood,  15  N.  D.  21, 
106  N.  W.  44.  Comp.  Hunter  v.  Ithaca, 
141  Mich.  539,  105  N.  W.  9.  But  not 
in  case  of  physician  basing  opinion  on 
examination  alone.  Morrow  v.  Assn., 
125  la.  633,  101  N.  W.  468;  Boehm  v. 
Detroit,  141  Mich.  277,  104  N.  W. 
626. 

Conscious  suffering  of  deceased  may  be 
testified  to  by  physician  who  saw  body 
soon  after  death.  Hines  f.  Co.,  203 
Mass.  288,  89  N.  E.  628. 
577-99  Macon  v.  S.  (Ala.),  60  S. 
312;  S.  V.  Buck,  88  Kan.  114,  127  P. 
631.  See  vol.  6,  p.  684,  n.  24.  Comp. 
Chicago  V.  Didier,  227  111.  571,  81  N.  E. 
698,  and  see  supra,  527-38. 
Rule  applicable  in  civil  actions, — Baehr 
V.  Co.,  133  Mo.  App.  541,  113  S.  W. 
689. 

Sufficiency  of  cause  to  produce  a  con- 
dition may  be  testified  to.  Shaugh- 
nessy  v.  Holt,  140  111.  App,  572. 
578-4  S.  -v.  Hessenius  (la.),  146  N. 
W.  58;  S.  V.  Potoniec,  117  Minn,  80, 
134  N,   W,   305, 

57S-5  Loveladv  v.  Co.,  161  Ala.  404, 
50  S.  96;  VanWyk  v.  P.,  45  Colo.  1, 
99  P.  1009;  Palmer  v.  Schultz,  138  Wis. 
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4.35,  120  N.  W.  348  (assistant  coro- 
ner's testimony  received). 
578-7  Foley  v.  Power  Co.,  165  Cal. 
103,  130  P.  1183;  McCleary  i".  S.  (Md.), 
89  A.  1100;  P.  V.  MacGregor  (Mich.), 
144  N.  W.  869;  S.  r.  Vance,  38  Utah 
X,  110  P.  434.  See  also  vol.  6,  p.  685, 
n.  33. 

Facts  disclosed  by  dissection  may  be 
stated  b}'  jihysician  who  saw  results 
thereof,  although  he  did  not  take  part 
in  or  see  dissecting.  Steinacker  v. 
Hills,  91  App.  Div.  521,  87  N.  Y.  S. 
33. 

5SO-13  Marbury  v.  E.  Co.,  176  Fed. 
9,  99  C.  C.  A.  483;  W.  U.  T.  Co.  v. 
Eowell,  166  Ala.  651,  51  S.  880;  Perkins 
V.  Co.,  155  Cal.  712,  103  P.  190;  Ander- 
son V.  Mayor,  6  Penne.  (Del.)  485,  70 
A.  204  (cause) ;  Washington,  etc.  R. 
Co.  V.  Lukens,  32  App.  Cas.  (D.  C.) 
442;  Towaliga  F.  P.  Co.  v.  Sims,  6  Ga. 
App.  749,  65  S.  E.  844;  Shaughuessy 
V.  Holt,  236  111.  485,  86  N.  E.  256; 
Amann  r.  E.  Co.,  148  111.  App.  151; 
Chesapeake  &  O.  E.  Co.  v.  Wilev,  134 
Ky.  461,  121  S.  W.  402  (symi)toms  of 
disease  given  by  authorities) ;  Ducharme 
V.  E.  Co.,  203  Mass.  3S4,  89  N.  E. 
561  (effect  of  subsequent  inquiry  upon 
vision  of  person  with  one  eye);  Hull 
V.  E.,  158  Mich.  682,  123  N.  W.  571; 
S.  r.  James  (Minn.),  144  N.  W.  216; 
Torreyson  v.  E.  Co.  (Mo.),  129  S.  W. 
409;  Neuer  r.  E.  Co.,  143  Mo.  App.  402, 
127  S.  W.  669;  Hufford  r.  E.  Co.,  130 
Mo.  App.  638,  109  S.  W.  1062  (only 
a  portion  of  certain  bodily  infirmities 
caused  bv  injury  complained  of) ;  Mc- 
Caffery  v.  E.  Co.,  192  Mo.  144,  90 
S.  W.  816;  St.  Louis  S.  E.  Co.  v.  Tay- 
lor (Tex.  Civ.),  123  S.  W.  714. 
See  Dixon  f. 'S.,  139  Ala.  104,  36  S. 
784  (whether  person  suffering  certain 
ailment  could  have  performed  certain 
act  in  view  of  his  subsequent  condi- 
tion) ;  Indianapolis  &  E.  E.  Co.  v.  Ben- 
nett, 39  Ind.  Ai>p.  141,  79  N.  E.  389; 
Struth  r.  Decker,  100  Md.  368,  59  A. 
727;  Wood  v.  E.  Co.,  181  Mo.  433,  81 
S.  W.  152;  Lyon  v.  Grand  Eapids,  121 
Wis.  609,  99  N,  W.  311.  But  see 
Mackey  v.  E.  Co.,  115  App.  Div.  467, 
101  N.  Y.  S.  439;  Higgins  v.  Co.,  96 
App.  Div.  69,  89  N.  Y.  S.  76. 
Exceptional  effects  of  diseases  may  bo 
stated  by  exj^ert.  Thompson  r.  Peter- 
son, 152'  App.  Div.  667,  137  N.  Y.  S. 
635. 

In  Roark  v.  R.  Co.,  163  Mo.  App.  705, 
147  S.  W.  499,  the  questions  asked  were 


whether  or  not,  in  your  opinion,  the  low 
temperature  in  the  car  "would  account 
for  the  relapse  and  recurrence  of  her 
former  ailment."  The  court  said:  "It 
is  well  known  that  in  investigations 
it  is  frequently  the  case  that  many 
different  things  will  account  for  a 
certain  condition.  In  this  case,  plain- 
tiff's condition  was  being  accounted 
for.  It  could,  of  course,  have  been 
brought  about  iDy  one  of  many  different 
tilings  as  a  cause,  or  by  several  things 
combining  to  the  one  result.  So  the 
question  was  not,  did  the  trip  in  the 
cold  car  cause  plaintiff's  condition,  but, 
would  it  account  for  such  condition? 
That  is  to  say,  could  the  condition  have 
been  caused  by  the  trip?  The  ques- 
tion was,  not  whether  the  cold  car 
caused  the  condition,  but,  was  the  cold 
car  a  wa"y  in  which  it  could  be  ac- 
counted for?  In  other  words,  could 
it  have  resulted  from  the  trip  in  the 
cold   car?" 

Attending  physician  may  state  what,  in 
his  judgment,  was  plaintiff's  affliction, 
and  whether  it  might  be  caused  by  an 
injury  such  as  plaintiff  alleged  she  re- 
ceived. Torrevson  v.  R.  Co.  (Mo.), 
129  S.  W.  409.' 

Statements  as  to  the  nature  and  char- 
acter of  plaintiff's  ailment,  without 
suggesting  the  particular  cause,  are 
competent.  Torrevson  f.  U.  E.  Co., 
164  Mo.  App.  366,  145  S.  W.  106. 
582-18  ^Mental  eft'ect  upon  patient  of 
fear  of  hydrophobia  may  be  shown. 
Burns  f.  Brier,  204  Mass.  195,  90  N. 
E.   399. 

582-19  Malpractice.  Sheldon  f. 
Wri-ht,  80  Yt.  298,  67  A.  807. 
583-20  Perkins  v.  Co.,  155  Cal.  712, 
103  P.  190;  Anderson  V.  Mayor,  6 
Penne.  (Del.)  485,  70  A.  204;  United 
E.  &  E.  Co.  V.  Corbin,  109  Md.  442,  72 
A.  606;  Gillman  r.  E.  Co.,  224  Pa.  267, 
73  A.  342;  Goldstein  r.  East,  etc.  Tp, 
43    Pa.   Super.    158. 

Probable  duration  or  recurrence  of  mal- 
ady resultiui,'  from  personal  injuries. 
Ellis  r.  E.  Co.  (R.  I.),  67  A.  42s'.  See 
Kansas  City  E.  Co.  r.  Butler,  143  Ala. 
262,  38  S.  1024  (permanence  of  in- 
juries); Cumberland  T.  &  T.  Co.  v. 
Overfiold,  32  Kv.  L.  R.  421,  106  S. 
W.  242;  Garard  r.  Co.,  207  Mo.  242, 
105  S.  W.  767;  Rosenblatt  v.  Co.,  91 
App.  Div.  413.  86  N.  Y.  S.  801;  Gra- 
ham i\  Bauland.  97  App.  Div.  141,  89 
N.  Y.  S.  595;  Citizens,  etc.  Co.  v.  Bell, 
5  0.  C.  C.  (N.  S.)   321;  Simone  v.  Co., 
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28  E.  I.  ISG,  66  A.  202,  9  L.  R.  A. 
(N.  S.)  740;  Klingaman  v  Fish,  19 
S.  D.  139,  102  N.  W.  601;  Missouri, 
etc.  R.  Co.  r.  Lynch,  40  Tex.  Civ.  543, 
90  S.  W.  511;  Hallum  v.  Omro,  122 
Wis.  337,  99  K  W.  1051;  Faber  r. 
Co.,  124  Wis.  554,  102  N".  W.  1049; 
infra,  "Injuries  to  the  Person,"  402- 
85.  But  see  Leahv  v.  Co.,  117  App. 
Div.  316,  102  N.  Y.  S.  78;  Kavanagh 
V.  Co.,  95  N.  Y.  S.  567. 
583-31  St.  Louis,  I.  M.  &  S.  R.  Co. 
t\  Osborne,  95  Ark.  310,  129  S.  W. 
537;  Miller  v.  R.  Co.,  167  Mich.  21, 
132  N.  W.  483;  P.  v.  Koerner,  117  App. 
Div.  40,  102  N.  Y.  S.  93  (whether  ac- 
cused after  homicide,  was  shamming 
unconsciousness,  but  not  what  symp- 
toms of  shamming  are) ;  Ft.  Worth  B. 
R.  Co.  V.  Cabell  (Tex.  Civ.),  161  S.  W. 
1083.  See  Kimic  v.  R.  Co.,  156  Cal. 
379,  104  P.  986. 

584-22  Supreme  Lodge  v.  Baker,  163 
Ala.  518,  50  S.  958  (indication  of  habit- 
ual use  of  stimulants) ;  Swygart  v. 
Willard,  166  Ind.  25,  76  N."  E.  755; 
S.  V.  Bridgham,  51  Wash.  18,  97  P. 
1096. 

585-23  Stevens  v.  S.,  6  Ala.  App.  6, 
60  S.  459;  Kesselring  v.  Hummer,  130 
la.  145,  106  N.  W.  501  (whether  preg- 
nancy likely  to  follow  first  act  of  inter- 
course); S.  V.  Shaft  (N.  C),  81  S.  E. 
932. 

585-24  Premature  'birth  of  child. 
Mother  who  states  she  knows  differ- 
ence between  a  full  grown  and  pre- 
mature child,  competent  (Bessemer, 
etc.  Co.  V.  Doak,  152  Ala.  166,  44  S. 
627,  12  L.  R.  A.  (N.  S.)  389);  also  pro- 
fessional nurse.  Souchek  v.  Karr,  78 
Neb.  4SS,  111  N.  W.  150. 
Period  of  gestation — whether  it  could 
have  extended  over  period  claimed.  S. 
i\  Blackburn,  136  la.  743,  114  N.  W. 
531.  See  Kesselring  v.  Hummer,  130 
la.  145,  106  N.  W.  501. 
585-25  S.  v.  Donnington,  246  Mo. 
343,  151  S.  W.  975;  Burge  V.  S.  (Tex. 
Cr.),  167  S.  W,  63;  S.  r.  Winslow,  30 
Utah  403,  85  P.  433  (forcible  penetra- 
tion). See  also  vol.  10,  p.  594,  n.  32; 
vol,  10,  p.  593,  n.  30. 
Possibility  of  committing  rape  in  given 
position — phvsician  may  give  opinion. 
Miera  v.  Ty.,  13  N.  M.  192,  81  P. 
586.  Comp.  Richardson  v.  S.,  49  Tex. 
Cr.  391,  94  S.  W.  1016;  infra,  671-17. 
Inflammation  of  parts. — Physician  who 
examined  prosecutrix  several  days  after 
offense,   not   permitted   to   testify   that 


rape  caused  her  condition.  P.  V. 
Schultz,  260  HI.  35,  102  N.  E.  1045.  See 
also  vol.  10,  p.  594,  n.  31. 
586-26  Clayton  v.  S.  (Ala.),  64  S. 
76;  Roberson  v.  S.  (Ala.),  62  S.  837; 
Smith  V.  S.,  165  Ala.  50,  51  S.  610; 
Sims  V.  S.,  139  Ala.  74,  36  S.  .  138 
(wound  fatal);  Hampton  v.  S.,  50  Fla. 
55,  39  S.  421  (date  of  infliction); 
Harper  v.  S.,  129  Ga.  770,  59  S.  E. 
792;  Hunner  v.  Stevenson  (Md.),  89 
A.  418;  Stevens  f.  S.,  84  Neb.  759, 
122  N.  W.  58;  Kellv  v.  S.  (Tex.  Cr.), 
151  S.  W.  304;  Stovall  f. ,  S.,  53  Tex. 
Cr.  30,  108  S.  W.  699;  Fay  v.  S.,  52 
Tex.  Cr.  185,  107  S.  W.  55.  Comp. 
P.  r.  Weber,  149  Cal.  325,  86  P.  671. 
Expert  who  examined  wound  may  be 
questioned  as  to  its  effect  without  hy- 
pothetical question.  S.  V.  Megorden, 
49  Or.  2.59,  88  P.  306. 
Extent  of  flow  of  lilood  as  result  of 
wound  and  signs  thereof  on  ground  may 
be  shown.  Simmons  V.  S.,  55'  Tex.  Cr. 
441,  117  S.  W.  141. 

Length  of  time  wound  had  been  in- 
flicted. Pullen  f.  S.  (Tex.  Cr.),  156 
S.  W.  935. 

586-27  Clemens  v.  S.,  48  Fla.  9,  37 
S.  647  (whether  fracture  could  have 
been  caused  by  blow  from  fist) ;  Wil-  '^ 
son  V.  U.  S.,  5  Ind.  Ty.  610,  82  S.  W. 
924;  S.  V.  Voorhies,  115  La.  200,  38 
S.  964;  S.  V.  Nieuhaus,  217  Mo.  332, 
117  S.  W.  73;  C.  v.  Campbell,  31,  Pa. 
Super.  9;  Girtman  r.  S.  (Tex.  Cr.),  164 
S.  W.  1008;  Roberts  v.  S.  (Tex.  Cr.), 
156  S.  W.  651;  Williams  v.  S.  (Tex. 
Cr.),  144  S.  W.  622;  Metropolitan  L. 
Ins.  Co.  1).  Wagner,  50  Tex.  Civ.  233, 
109  S.  W.  1120;  Ozark  v.  S.,  51  Tex. 
Cr.  106,  100  S.  W.  927;  Tune  v.  S.,  49 
Tex.  Cr.  445,  94  S.  W.  231 ;  S.  t:  Drum- 
mond,  70  Wash.  260,  126  P.  541;  Bowers 
V.  S.,  122  Wis.  163,  99  N.  W.  447.  See 
also  vol.  6,  p.  684,  n.  22.  But  see  Me- 
Feat  V.  R.  Co.,  5  Penne.  (Del.)  52,  62 
A.    898. 

Having  found  a  bruise   on    skin,    and 
rupture   of   bladder,   may   give   opinion 
that  same  blow  caused  both.     Johnson 
r.  C,  ni  Va.  877,  69  S.  E.  1104, 
588-28     Contra,    S.    v.    Stockman,    82 
S.  C.  388,  64  S.  E.  595. 
588-29     Rohn  v.  S.   (Ala.),  65  S.  42. 
See  Patton  v.  S.   (Tex.  Cr.),  80  S.  W. 
86,  person  who  testifies  he  is  familiar 
with  gunshot  wounds  may  state  wound 
was  from  a  gunshot. 
588-30     Smith    v.    S.    (Ala.),    62    S. 
184. 
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.TS8-31  Dumas  r.  S.,  ir,<)  Ala.  42,  49 
S.  224;  Ri<,'f"II  v.  S.,  8  Ala.  App.  46, 
02  S.  977,  quoting  :^  KxcY.  OF  Ev.  588; 
Price  p.  U.  S.,  1  Okla.  Cr.  291,  97  P. 
1056;  Pearson  v.  S.,  50  Tex.  Cr.  607, 
120  S.  W.  1004.  Conlra  in  civil  action 
when  there  is  doubt  about  how  de- 
ceased struck  and  his  position  when 
struck.  Kern  v.  R.  Co.,  141  la.  620, 
118  N.  W.  451;  C.  v.  Dorr,  216  Mass. 
314,  103  N.  E.  902;  Miera  f.  Ty.,  13 
N.  M.  192,  81  P.  586  (deceased  was 
sitting  down).  See  Wells  v.  Ty.,  14 
Okla.  436,  78  P.  124.  See  also  vol.  6, 
p.  623,  n.  87. 

Position  of  arm  when  bullet  entered 
it — surgeon's  oj>inion  inadmissible,  be- 
ing for  iurv.  Wilson  V.  U.  S.,  5  Ind. 
Ty.  610,  82 'S.  W.  924. 
589-32  Cabrera  v.  S.,  56  Tex.  141, 
118  S.  W.  1054;  Roe  v.  S.,  55  Tex. 
Cr.  128,  115  S.  W.  593  (non-medical 
witness  of  large  practical  observation). 
See  S.  V.  Voorhies,  115  La.  200,  38 
S.  964. 

589-34  S.  V.  Voorhies,  115  La.  200, 
38  S.  964.  Contra,  where  (|ucstion  is 
immaterial.  S.  r.  Jacobs,  26  S.  D.  183, 
128    X.   W.    162. 

Value    of    such   testimony,    not    great. 
Van    Norman    v.    Brotherhood,    143    la. 
536,  121   N.  W.  10^0. 
589-35     P.    V.    Kuapp,    16    Cal.    App. 
6S2,   117  P.  792. 

The  state  proved  by  a  medical  wit- 
ness that  deceased's  skull  w:ks  rrushcd, 
and  in  answer  to  the  question,  "What 
sort  of  blow  would  bo  necessary  to 
produce  that?"  was  permitted  to  state, 
"Take  a  tremendous  blow."  Harris 
1-.  R.  (Tex.  Civ.),  148  S.  W.  1074. 
590-36  P.  V.  Ilcacock,  10  Cal.  App. 
450,  102  P.  543;  Knights,  etc.  Co.  r. 
Crayton,  110  111.  App.  618;  Metropoli- 
tan L.  Ins.  Co.  V.  Wagn«^r,  50  Tex. 
Civ.  233,  109  S.  W.  1120.  Contra, 
Miera  r.  Ty.,  13  N.  M.  192.  SI  P.  586. 
590-37  Miller  r.  S.,  9  Okla.  Cr.  255, 
131  P.  717.  See  C.  r.  Leach,  156  ^fass. 
99,  30  N.  E.  163;  :Miera  r.  Ty.,  supra. 
In  C.  r.  Spiroponlos,  208  Afass.  71,  94 
N.  E.  451,  it  was  ostablislic.l  that  de- 
ceased was  Icfthandod,  and  physicians 
were  properly  admitted  to  testify  that 
the  wounds  could  not  have  been  self- 
inflicted. 

590-38  Davis  V.  S.  (Tex.  Cr.),  154 
S.   W.    550. 

590-39  Sun  Tns.  Off.  r.  Co..  72  Kan. 
41.  82  P.  513,  wool-merchants  and  man 
ufacturers   of   experience    may    testify 


to  possibility  of  spontaneous  combus- 
tion in  wool.  ISee  Allen  v.  FieM,  130 
Fed.  641,  65  C.  C.  A.  19;  Keim  r.  City, 
32   Pa.   Super.  613. 

Fruit  merchant's  opinion  as  to  cause  of 
fruit's  decay.  Western  &  A.  R.  Co.  v. 
Summerour,  139  Ga.  545.  77  S.  E.  802. 
Condition  of  potatoes  after  having  been 
frozen. — Eincrsnii  r.  K.  Co.,  120  Minn. 
84,  13S  X.  W.  1026. 
As  to  market  value. — <''liicago,  R.  I. 
&  G.  R.  Co.  V.  Clark  (Tex.  Civ.),  129 
8.   W.   186. 

Market  value  of  fruit  at  specified 
times  ma.v  be  shown  b.v  a  witness  who 
is  first  proved  to  be  "posted."  Erk 
r.  Simpson,  137  Ga.  608,  73  S.  E. 
1065. 

As  to  the  value  of  the  different  grades 
of  tobacco  shown  to  be  in  the  ware- 
houses burned.  "The  various  grades 
were  estaldished  by  the  testimony  of 
those  who  graded,  handled,  and  put  up 
this  tobacco,  and  when  the  witnesses 
M'ho  were  called  upon  to  testifv  as  to 
the  value  of  the  various  grades  of  to- 
bacco dcstro.ved  had  qualified  them- 
selves by  showing  that  thev  were  fa- 
miliar with  the  market  value  of  theso 
grades  of  tobacco  at  that  time,  the 
court  did  not  err  in  permitting  thom  to 
testify  upon  this  point."  Louisville 
&  N.  R.  Co.  r.  Tobacco  Society,  147 
Ky.  22,  143  S.  W.  1040. 
Damage  to  goods  on  steamships — 
whether  caused  bv  fresh  or  salt  water. 
Houston,  etc.  R.  Co.  r.  Bath,  40  Tex. 
Civ.  270,  PO  S.  W.  55. 
That  dampness  will  injure  dry  goods 
and  it  was  not  safe  or  ]>raiti<-al  to  ]Mit 
a  stock  of  goods  in  certain  premises 
for  that  reason.  Mever  r.  Madden,  45 
Tex.  Civ.  74,  99  S.  W.  723. 
591-40  Soucier  r.  INffg.  Co.  (X.  XL), 
S8  A.  70S;  Kinston  C.  Mills  r.  Corp., 
161  X.  C.  562.  77  S.  E.  6S2.  See 
Trickev  v.  Clark,  50  Or.  516,  93  P. 
457. 

Proper  method  of  stacking  sacks  of 
flour.  Commerce  M.  &  G.  Co.  t'.  Gowan 
(Tex.  Civ.).  104  S.  W.  916. 
591-41  Central  C.  &  C.  Co.  v.  Wil- 
liams, 173  Fed.  337,  97  C.  €.  A,  597; 
Warrior  P.  C.  Co.  r.  Shereda  (Ala.), 
62  S.  721;  Tutwiler  r.  Farrington,  144 
Ala.  157,  39  S.  898  (as  to  timbering); 
King.  etc.  Co.  r.  Min.  Co..  22  Colo.  App. 
.528,  127  P.  129;  Kellvville  C.  Co.  r. 
Strinp.  217  Til.  516.  75  X.  E.  375 
Csame):  Hamilton  v.  Coal  Co..  140  HI. 
App.   10;   Bolcn-D.   C.  Co.  t".   Williams, 
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7  Ind.  Ty.  648,  104  S.  W.  SG7  (capabil- 
ities of  machine  used  in  mine);  Spen- 
cer V.  Brunei-,  126  Mo.  App.  94,  103 
S.  W.  578;  Eogers  f.  Eundell,  128  Mo. 
App.  10,  106  S.  W.  1096;  Great  West- 
ern C.  Co.  17.  Malone  (Okla.),  136  P.  403; 
Consolidated,  etc.  Co.  i\  Gonzales, 
50  Tex.  Civ.  79,  109  S.  W.  946 
(percentage  of  copper  in  ore); 
Ecdd  v.  Carnahan,  65  W.  Va.  330, 
64  S.  E.  138  (character  and  sufficiency 
of  work  done  in  drilling  well).  See 
Kelly ville  C.  Co.  v.  Moreland,  121  111. 
App.'  410;  Delmar  O.  Co.  v.  Bartlett, 
62  W.  Va.  700,  59  S.  E.  634.  See  infra, 
"Negligence, ''  955-45. 
Timber. — As  to  proper  placing  of  in 
mine.  Jacobs  v.  Coal  Co.,  16o  111.  App. 
444. 

Conditions  making  timbering  necessary. 
Bird  V.  Co.,  2  Cal.  App.  674,  84  P. 
256. 

Whether  vein  of  sufficient  value  or 
promise  to  justify  working  or  devel- 
opment (Wilson  v.  Co.,  142  la.  521, 
119  N.  W.  604;  Noyes  v.  Clifford,  37 
Mont.  138,  94  P.  842);  whether  ground 
worth  locating  as  claim.  Anderson  v. 
U.  S.,  152  Fed.  87,  81  C.  C.  A.  311. 
But  see  Lynch  v.  U.  S.,  138  Fed.  535, 
71  C.  C.  A.  59. 

Relative  safety  of  methods  used  in 
hoisting  cars  in  a  mine  shaft,  in  a 
personal  injury  action  based  on  neg- 
ligence, is  for  jury.  Johnson  v.  Co., 
28  Utah  46,  76  P.  1089. 
Manner  of  exploding.  —  Stevenson  v. 
Avery,  etc.  Co.,  152  111.  App.  565. 
That  shale  is  a  "mineral." — Mc Combs 
V.  Stephenson,  154  Ala.  109,  44  S.  867. 
Cost  of  drilling  gas-well. — Witnesses 
experienced  in  drilling  in  same  neigh- 
borhood, where  conditions  same,  may 
give  opinions.  Fredonia  G.  Co.  V. 
Bailey,  77  Kan.  296,  94  P.  258. 
592-42  Sloss-S.  S.  &  I.  Co.  i\  Green, 
159  Ala.  178,  49  S.  301,  sufficiency  of 
inspection.  Contra,  when  competency 
of  such  person  is  in  issue,  as  in  an 
action  for  injuries  due  to  his  negli- 
gence. Purkey  ■v.  Co.,  57  W.  Va.  595, 
50  S.  E.  755.  And  see  supra,  527-38. 
59S-43  Safety  of  roof  of  mine  may 
be  shown  by  testimony  of  experienced 
miner  who  tested  it.  Cotton  v.  Co., 
147  Ta.  427,  123  N.  W.  381. 
Avoidance  of  gas  explosion. — ^Sloss-S. 
S.  &  I.  Co.  V.  Sharp,  156  Ala.  284,  47 
S.  279. 

592-44  American  T.  &  L.  Co.  v.  Co., 
Ill  Md.  504,  75  A.  341. 


Method  of  preventing  water  entering 
the  ash  ejector  pipe.  Eeid  r.  Co.  (Me.), 
90  A.   609. 

That  miscalculation  of  distance  on  sea 
is  more  likely  than  on  land.  Laupa- 
hoehoe  S.  Co.  v.  Co.,  11  Ilaw.  261. 
593-46  Possibility  of  averting  colli- 
sion— opinion  competent.  Lambert  V. 
Co.,  37  Wash.  113,  79  P.  608. 
Cause  of  collision. — Where  a  vessel  col- 
lided with  a  drawbridge  while  passing 
through,  testimony  of  expert  observer 
she  was  proceeding  safely  until  order 
for  full  speed  given  and  would  have 
avoided  collision  but  for  it,  admissible. 
Multnomah  Co.  v.  Co.,  49  Or.  204,  89 
P.  389. 

593-47  Carscallen  v.  Co.,  15  Ida.  444, 
98  P.  622.  See  Ty.  v.  Cotton,  17  Haw. 
618. 

594-51  Loading  stevedores. — Tweedie 
T.  Co.  V.  Craig,  159  App.  Div.  192,  144 
N.  Y.  S.  64. 

594:-54:  Expert  in  photography  may 
testify  as  to  what  the  plate  showed 
regarding  overlapping  signature  and 
scroll  while  he  was  taking  enlarged 
photograph,  although  not  a  handwrit- 
ing expert.  Wenchell  V.  Stevens,  30 
Pa.  Super.  527.  See  vol.  9,  p.  780,  n. 
26. 

Where  camera  placed  when  picture 
taken — not  subject  for  opinion.  Mc- 
Feat  V.  E.  Co.,  5  Penne.  (Del.)  52, 
62  A.  898. 

594-55  Landers  v.  E.  Co.,  156  Mo. 
App.  580,  137  S.  W.  605;  Harrison  v. 
E.  Co.,  195  N.  Y.  86,  87  N.  E.  802; 
St.  Louis,  etc.  Co.  v.  Neef  (Tex.  Civ.), 
138  S.  W.  1168;  South  &  W.  E.  Co. 
V.  Mann,  108  Va.  557,  62  S.  E.  354 
(to  establish  center  line  of  double 
track  and  determine  width  of  land  nec- 
essary to  construct  and  maintain  such 
track). 

Damage  caused  by  improper  storing  or 
packing  of  goods  in  car.  Tex.  &  P. 
R.  Co.  V.  Warner,  42  Tex.  Civ.  280, 
93    S.  W.   489. 

Method  of  loading  logs  on  car. — Louis- 
ville &  N".  R.  Co.  v.  Morton,  28  Ky. 
L.  R.  355,  89  S.  W.  243. 
Ratio  of  difference  in  cost  of  handling 
local  shipments  as  compared  with  in- 
terstate shipments,  may  be  shown  by 
experts.  Southern  P.  Co.  v,  Bartine, 
170  Fed.  725. 

595-56  Dolge  v.  R.  Co.,  107  Minn. 
242,  119  N.  W.  1066;  Gulf,  etc.  R.  Co. 
V.  Belton,  57  Tex.  Civ.  460,  122  S.  W. 
413  (feasibility  of  grade  crossing).  See 
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Guinn  V.  E.  Co.,  12o  la.  301,  101  N. 
W.  94  (whether  cutting  ditches  neces- 
sary for  construction  of  roatlbed) ; 
Smith  V.  Fordyce,  190  Mo.  1,  88  S. 
W.  679  (purpose  of  derailing-switch 
and  where.it  should  be  placed);  Wil- 
son V.  E.  Co.,  29  E.  I.  146,  G9  A.-3G4 
(safety  of  customary  method  of  plac- 
ing posts);  Gulf,  etc.  R.  Co.  f.  Harbi- 
son (Tex.  Civ.),  88  S.  W.  452;  Mo., 
K.  &  T.  R.  Co.  r,  Huddlcston  (Tex. 
Civ.),  81  S.  W.  64  (capacity  of  cul- 
veit — witness  must  know  its  dimen- 
sions). 

That  track  defective  and  unsafe. — 
Northern  Ala.  E.  Co.  v.  Shea,  142  Ala. 
119,  37  S.  796. 

Method  of  constructing  switch. — Wit- 
ness of  experience  in  track  depart- 
ment, competent.  Buckalcw  v.  E.  Co., 
107  Mo.  App.  575,  81  S.  W.  1176. 
Switch  frogs. — Whether  dangerous 
when  unblocked  and  whether  blocked 
frogs  are  common  safety  devices. 
Schroeder  V.  R.  Co.,  128  la.  365,  103 
N.  W.  9S5. 

Comparative  life  and  strength  of  tim- 
bers in  a  trestle.  Bowen  ;•.  Co.,  3  Cal. 
App.  312,  84  P.  1010.  Comp.  supra, 
560-42   and    562-50. 

Eflfect    of    vibrations    caused    by    run- 
ning trains  over  a  trestle  is  matter  for 
expert  tostimonv.     Bowen  v.  Co.,  3  Cal. 
App.   312,  84   P.   1010. 
Feasibility   of  proposed  change  in  lo- 
cation   and   curvature   of   tracks  as  af- 
fected   by    safety    and    convenience    of 
public   and  cost   and   safety  of   operat- 
ing   railroad,    subject    for    opinions    of 
experts.     Atlantic  &  B.  E.  Co.  v.  May- 
or,  12S  Ga.  293,  57  S.  E.  493. 
595-57     Stewart   v.   E.    Co.,   136   Ky. 
717,  125  S.  W.  154. 
595-58     Missouri  etc.  R.  Co.  v.  Hag- 
ler  (Tex.  Civ.),  112  S.  W.  7S3. 
595-61     See   supra,    HCt-Ol. 
595-62     That  condition  of  a  crossing 
reasonably    necessary    for    improvomont 
of  road  and  usefulness  of  highway  not 
necessarily     impaired,     are    conclusions 
•which    cannot   be   testified   to   by    road- 
master.      Illinois    S.    E.    Co.    v.    Hayer, 
225  111.  613,  SO  N.  E.  316. 
Whether  railway  street  crossing  is  dan- 
gorovis,   oi'inion    inadmissible.      Tillin    V. 
E    Co.,   78  Ark.  55,  93   S.  W.  564. 
596-65     Yeager  v.  E.  Co.,  148  Ta.  231, 
1^3    X.    W.    974    (dutv    of    engineers). 
Sec  Bonn  r.  E.   Co.    (Tox.   Civ.),   82   S. 
W.  SOS  (emidoye  could  not  gain  knowl- 
edge  of   rails  like   one   in   iiuestiou   by 


working  around  shops,  inadmissible 
conclusion). 

Physical  ciualifications  of  fireman — 
whether  certain  in.juries  rendered  per- 
son not  acceptable  according  to  stand- 
ard of  the  company — physician  em- 
ployed by  it  and  familiar  with  require- 
ments, comjietent.  Chicago,  etc.  E.  Co. 
r.  Hiitibrand,  44  Tex.  Civ.  614,  99  S. 
W.    707. 

Duties  of  employe. — See  infra,  699-7. 
Necessity  for  rules  to  prevent  accidents 
to  men  engaged  iu  jiarticular  duties 
— opinions  of  experts,  incompetent 
where  issue  for  jurv.  Lane  r.  R.  Co., 
93  App.  Div.  40,  S6  N.  Y.  S.  947; 
McLaughlin  f.  R.  Co.,  Ill  App.  Div. 
254,  97  N.  Y.  S.  719.  But  a  person 
experienced  in  switch  yards  may  testi- 
fv  as  to  reasonableness  of  rule  relat- 
insr  to  switching  used  in  some  yards. 
Freemont  v.  E.  Co.,  Ill  App.  I>iv.  831, 
98   N.  Y.  S.   179. 

597-66  Alabama  G.  S.  E.  Co.  v.  Vail, 
1.55  Ala.  382,  46  S.  5S7,  number  of 
men  re«|uired  to  handle  timbers  cov- 
ered  with   ice. 

597-67  Reeves  r.  R.  Co.,  24  S.  D.  84, 
l'>3  N.  W.  498;  St.  Louis  S.  R.  Co.  v. 
Bovd,  56  Tex.  Civ.  282,  119  S.  W.  11-54. 
Proper  method  of  loading  car  wheels 
on  Hat  car  may  lie  siiowu  by  exjierts. 
:Meilv  r.  R.  Co..  215  Mo.  567,  114  S. 
W.  1013. 

598-68     Wabash  B.  Co.  r.  U.  S.,  168 
Fed.   1,  93   C.   C.   A.  393    (condition   of 
car  coupler  and  its  operation);  Jackson 
L.  Co.  V.  Cunningham,  141  Ala.  206,  37 
S.     445     (weight    of    locomotive);     St. 
Louis,   etc.   E.   Co.    r.   Noland,   75   Kan. 
691,     90     P.     273      (whether     properly 
equipped    locomotive    would    set    firesV, 
Maryland,    etc.    R.    Co.    r.    Brown,    109 
Md    304.  71   A.  1005;   Atchison,  etc.  R. 
Co.   r.   Brvant    (Tex.   Civ.).   162    S.    W. 
400;    Lind    r.    Beeves    (Tex.    Civ.),    154 
S.   W.  262;   Morgan   r.  E.  Co.,  50  Tex. 
Civ.    420.    110    S.    W.   978    (emission    of 
spaiks.  l>est  method  of  preventing). 
Sparks  and  spark  arrester. — St.  Louis, 
et.-.  B.  Co.   r.  Barks.  4n  Tex.  Civ.  4.«0, 
90    S.    W.    343,    suflicioncy    of    arrester. 
See  vol.  10,  p.  546.     Experts  may  tes- 
tify as  to  condition  of  sparks  thrown 
a   specified   distance,   and    whether   live 
sparks    would    have   been    carried    such 
distance    if    engine    in     proper    order. 
Babbitt  v.  R.  Co.,  ms  App.  Div.  74.  95 
N.    Y.    S.    429.      Distance    live    sparks 
mav  be  carried.     Potter  r.  E.  Co.,  157 
Mich.  216,  121   N.  W.  808. 
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598-69     Grand    Trunk    W.    R.    Co.    v. 
Lindsav,    201    Fed.    836,    120    C.    C.    A. 
166;   Texas  &  N".  O.  E.  Co.  v.  McCoy, 
54  Tex.  Civ.  278,  117  S.  W.  446   (dan- 
ger  of  making   coupling).     See   Hitch- 
ner  W.  P.  Co.  v.  E.  Co.,  158  Fed.  1011. 
Relative  merits  of  tell-tales  cannot  be 
directly    testified    to,    although    witness 
may  state  kinds  in  general  use.    White- 
head T.  R.  Co.,  103  Minn.  13,  114  N.  W. 
254,  467.     But  expert  may  state  what 
good  railroading  required  as  to  placing 
of    tell-tales    before    overhead    bridges. 
Pittsburg,  etc.  R.  Co.  v.  Lamphere,  137 
Fed.  20,  69  C.  C.  A.  542. 
Method  of  inspection  of  handholds  and 
what   would   be   disclosed   thereby  may 
be  shown  by  expert  ear  inspector.     San 
Antonio,  etc.  R.  Co.  v.  Beauchamp,  54 
Tex.  Civ.  123,  116  S.  W.  1163. 
599-70     Chicago,  etc.  R.  Co.  v.  Hale, 
176   Fed.    71,    99    C.   C.    A.    379;    Sloss- 
S.   etc.   Co.   v.  Reid   (Ala.),   64  S.  334; 
Brown   r.   R.    Co.,   171    Ala.   310,   55    S. 
107;    Kansas   City   S.  R.   Co.    v.   Leslie 
(Ark.),  167  S.  W.  83;  Temple  v.  Gilbert, 
86   Conn.   335,   85  A.   380;   Baker   v.  R. 
Co.,   161   111.   App.  521;    McGrew   v.   R. 
Co.,  142  111.  App.  210;  Pittsburg  R.  Co. 
V.  Nicholas,  165  Ind.  679,  76  N.  E.  522; 
Mitchell  V.  R.  Co.,  138  la.  283,  114  N. 
W.   622;   Matthews   v.  R.  Co.,   130  Ky. 
551,  113  S.  W.  459   (best  means  of  ex- 
tricating   person    under    car    wheels) ; 
Farmer  r.  R.  Co.  (Mo.  App.),  161  S.  W. 
327;  Stewart  v.  R.  Co.,  141  N.  C.  253, 
53  S.  E.  877   (what  constitutes  a  train 
crew    generally,    and    what    is    proper 
crew  for  light  engine) ;  Texas  &  N.  O. 
R.   Co.  V.  Cook    (Tex.  Civ.),  167  S.  W. 
158;  International,  etc.  R.  Co.  v.  Brice 
(Tex.  Civ.),  126  S.  W.  613    (engineer's 
control   of   engine);    Galveston,   etc.   R. 
Co.    V.   Mitchell,  48   Tex.   Civ.   381,   107 
S.  W.  374  (whether  necessary  and  cus- 
tomary to   use  steam  in  starting  loco- 
motive   under    certain    circumstances) ; 
St.  Louis,  etc.  R.  Co.  v.  Rogers,  49  Tex. 
Civ.  304,  108  S.  W.  1027  (whether  lum- 
ber properly  loaded  Avould  shift  during 
certain  trip);  Gulf,  etc.  R.  Co.  v.  Win- 
ter, 38  Tex,  Civ.  8,  85  S.  W.  477  (curve 
not  such  as  to  require  that  approaching 
trains  be  flagged) ;   New  York,  etc.  R. 
Co.    V.   Wilson,    109   Va.   754,   64   S.    E. 
1060    (usual   danger  signals  and  mean- 
ing). 

See  Meehan  v.  R.  Co.,  13  N.  D.  432,  101 
N.  W.  183;  Chicago,  etc.  R.  Co.  v.  Cain, 
37  Tex.  Civ.  531,  84  S.  W.  682.  But 
see  Denver,   etc.   E.   Co.   v.  Vitello,   34 


Colo.  50,  81  P.  766;  Gulf,  etc.  R.  Co. 
f.  Hays,  40  Tex.  Civ.  162,  89  S.  W.  29. 
See  also  vol.  10,  p.  546,  n.  61. 
Whether  injury  could  have  occurred 
had  certain  appliances  been  on  the  car. 
Atlantic,  etc.  E.  Co.  v.  Crosby,  53  Fla. 
400,  43  S.  318. 

Whether  engine  handled  properly — en- 
gineer 's  opinion  inadmissible.  Birming- 
ham, etc.  Co.  V.  Martin.  148  Ala.  8,  42 
S.  618.  See  Bryan  P.  Co.  v.  R.  Co. 
(Tex.  Civ.),  110  S.  W.  99. 
But  experienced  engineer  may  testify 
to  proper  method -of  handling  engine 
when  passing  combustible  material.  St. 
Louis,  etc.  E.  Co.  f.  Dawson,  77  Ark. 
434,  92  S.  W.   27. 

How  far  headlight  could  be  seen. 
Southern  E.  Co.  v.  Bonner,  141  Ala. 
517,  37  S.  702.  Comp.  St.  Louis,  etc. 
E.  Co.  V.  Shannon,  76  Ark.  166,  88  S. 
W.  851. 

Propriety  of  train  dispatcher's  order 
cannot  be  testified  to  by  expert  unless 
it  is  shown  he  knew  of  conditions 
Avhich  existed.  Welch  v.  Co.,  96  Mich. 
211,  104  N.  W.  894. 
599-73  Broom  v.  R.  Co.,  95  S.  C.  368, 
80  S.  E.  616.  Expert  may  state  condi- 
tion of  wreck  but  not  cause  thereof. 
Nickles  V.  R.,  74  S.  C.  102,  54  S.  E.  255. 
He  may  testify  he  examined  wreck  and 
could  find  no  cause.  So.  Kan.  R.  Co. 
■V.  Sage,  43  Tex.  Civ,  38,  94  S.  W. 
1074. 

599-74  McGrew  v.  E.  Co.,  142  111. 
App.  210.  See  Woodstock  I.  Wks.  v. 
Kline,  149  Ala.  391,  43  S.  362. 
600-75  Kansas  City  S.  E.  Co.  v.  Hen- 
rie,  87  Ark.  443,  112  S.  W,  967  (pass- 
ing each  other  by  properly  constructed 
drawheads);  Huggins  v.  E.  Co.,  148 
Ala.  153,  41  S.  856  (coupling).  Switch- 
men of  experience  competent  to  state 
force  used  in  coupling,  not  unusual. 
Mullen  V.  R.  Co.  (Tex.  Civ.),  92  S.  W. 
1000. 

600-76     See  Southern,  etc.  R.  Co.  v. 
Swinuev,  149  Ala.  405,  42  S.  808;  Good- 
wyn   f.'  R.   Co.,  2   Ga.  App.  470,   58   S. 
E.  688;   St.  Louis,  etc.  R.  Co.  v.  Smith 
(Tex.  Civ.),  90  S.  W.  926. 
Effect  of  split  switch  on  car  passing 
over — opinion    admissible     Place   v.   R. 
Co.,  80  Yt.  196,  67  A.  545. 
600-77     Fuhry  v.  R.  Co.,  239  111.  548, 
SB  N.  E.  221.     Comp.  infra,  708-31. 
Witness   who    did    not    see    the    trair^ 
cannot  give  opinions  based  on  appear- 
ance of  wreck.     Cook  v.  Co.,  41  Wash. 
314,  83  P.  419. 
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600-78  Bait.  &  0.  R.  Co.  v.  Connell, 
137  Fed.  8,  G9  C.  C.  A.  570;  Northern 
A.  R.  Co.  I.  Shea,  142  Ala.  119,  37 
S.  796  (certain  speed  dangerous  at  cer- 
tain place) ;  St.  Louis,  etc.  R.  Co.  v. 
Fithian,  106  Ark.  491,  loo  S.  W.  88; 
Canham  v.  R.  I.  Co.,  3o  R.  I.  177,  85  A. 
1050;  Halverson  v.  Co.,  35  Wash.  600, 
77  P.  1058  (experienced  motornian  fa- 
miliar with  route  may  state  what  is 
safe  speed  at  particular  curve).  See 
also  vol.  12,  p.  137.  Contra,  Ford  v. 
R.,  30  Ky.  L.  R.  644,  99  S.  W.  355, 
what  would  be  reasonably  safe  rate  of 
sjieed  for  car  under  pivcn  conditions. 
Usual  time  for  transportation  of  freight 
1)  :tween  given  points  may  be  shown 
by  cxi)erienccd  shipper.  Missouri,  etc. 
R.  Co.  V.  Scoggin,  57  Tex.  Civ.  349,  123 
S.   W.  229. 

Speed  of  automobile  may  be  testified 
to  by  experienced  motorman.  Hough 
r.  Co.,  146  Mo.  App.  58,  123  S.  W.  S3. 
600-79  Southern  R.  Co.  f.  Gullatt, 
158  Ala.  502,  48  S.  472;  Birmingham, 
etc.  R.  Co.  V.  Randlo,  149  ATa.  539,  43 
S.  355;  Wallace  v.  Co.,  145  Ala.  682,  40 
S.  89  (street  car);  Central,  etc.  R.  Co. 
r.  McOlifford,  120  Ga.  90,  47  S.  R.  590; 
Indianapolis  St.  R.  Co.  v.  Seerlev,  35 
Ind.  App.  467,  72  N.  E.  169,  1034 
(street  ear);  Bruggeman  r.  R.  Co.,  147 
la.  187,  123  N.  W.  1007;  Louisville  & 
N.  R.  Co.  i".  Burch's  Admr.,  155  Ky. 
731,  160  S.  W.  252;  So.  Covington,  etc. 
R.  Co.  f.  Weber,  26  Ky.  L.  R.  922,  82 
S.  W.  986;  Bladecka  v.  Co.,  155  Mich. 
253,  118  N.  W.  963;  Young  r.  R.  Co., 
227  Mo.  307,  127  S.  W.  19;  Lvnch  v. 
R.  Co..  208  Mo.  1,  106  S.  W.  68;  Tmp- 
kamp  r.  Co.,  108  Mo.  App.  Q7i':>,  84  S. 
W.  119;  Meng  r.  R.  Co.,  108  Mo.  App. 
553,  84  S.  W.  213;  Zelcnka  v.  Co.,  82 
Neb.  511,  lis  N.  W.  103;  Draper  r.  R. 
Co.,  161  N.  C.  307,  77  S.  E.  231;  Atchi- 
son, etc.  R.  Co.  r.  Baker,  37  Okla.  48, 
130  P.  577;  Galveston,  etc.  R.  Co  r. 
Murray  (Tex.  Civ.),  99  S.  W  144, 
Northern  Tex.  Tr.  Co.  v.  Caldwell,  44 
Tex.  Civ.  374,  99  S.  W.  869  (whether 
street  car  can  stop  in  much  shorter 
distance  than  locomotive  or  train); 
Wise  T.  Co.  V.  McCormick,  107  Ya.  376, 
58  S.  E.  584;  So.  R.  Co.  v.  Baptist.  114 
Ya.  723,  77  S.  E.  477. 
See  Western  R.  v.  Stone,  145  Ala.  (\(\'?,. 
39  S.  723  (whether  engineer  had  time 
tn  make  effort  to  stop — mere  conclu- 
sion); Dallas,  etc.  R.  Co.  r.  English, 
42  Tex.  Civ.  393.  93  S.  W.  1096.  See 
vol.  11,  p.  839,  840  and  supplement. 


Whether  car  was  stopped  as  soon  as 
possible  n'.ay  not  be  asked  of  motor- 
man,  lie  should  be  asked  what  he  did 
to  stop  it  and  whether  what  he  did 
was  all  that  could  have  been  done. 
Birmingham,  etc.  R,  Co.  i".  Randle,  149 
Ala.  539,  43  S.  355.  See  vol.  12,  p.  139, 
n.  9.  But  see  Macon,  etc.  R.  Co.  v. 
Stewart,  125  Ga.  88,  54  S.  E.  197,  hold- 
ing inadmissible  as  a  conclusion  state- 
ment of  engineer  he  could  have  done 
no  more  than  he  did.  And  to  same 
eflect.  Central,  etc.  R.  Co.  r.  Bagley, 
121  Ga.  781,  49  S.  E.  780;  Johnson  c. 
Center,  4  Cal.  App.  616,  88  P.  727 
(conductor  cannot  state  whether  en- 
gineer took  every  possible  precaution 
to  stop  train  and  prevent  accident). 
Coinp.  670-15  and  16.  Engineer  may 
not  testify  he  nor  any  human  agency 
could  have  stopjied  train  sooner  than 
it  was  stopped.  Brugireman  r.  R.  Co., 
147  Ta.  187,  123  N.  W.  1007. 
Use  of  most  effective  means — motor- 
man  competent.  Birmingham,  etc.  Co. 
r.  Haves,  1.13  Ala.  178,  44  S.  1032.  See 
infra,  640-34. 

Non-expert  is  incompetent  to  express 
oiiinioii  on  question.  Boring  f.  R.  Co., 
194  :Nro.  541,  92  S.  W.  -655. 
Rule  applied  to  automobile.  Scholl  v. 
Grayson,  147  Mo.  App.  652,  127  S.  W. 
415. 

Form  of  hypothetical  question. — Should 
embrace  all  imjiortant  facts.  Heinzle 
V.  R.  Co.,  182  Mo.  528,  81  S.  W.  S4S. 
601-80  Houston,  etc.  R.  Co.  v.  Schut- 
tee  (Tex.  Civ.),  91  S.  W.  806.  Comp. 
San  Antonio,  etc.  R.  Co.  v.  Jackson,  38 
Tex.  Civ.  201,  85  S.  W.  445  (non-ex- 
pert incom]ietent.  Contra.  Dilburn  v. 
R.  Co.,  156  Ala.  22S,  47  S.  210;  Sea- 
board, etc.  R.  Co.  V.  Bradley,  125  Ga. 
193,  54  S.   E.  69. 

Cause  of  delay  in  movement  of  train 
mav  be  shown.  Missouri,  etc  R.  Co.  c. 
Howell  (Tex.  Civ.),  126  S.  W.  899. 
601-81  Currie  v.  R.  Co.,  SI  Conn. 
383,  71  A.  356;  Kinlen  v.  R.  Co.,  216 
Mo.  145,  115  S.  W.  523;  Batsch  v.  R. 
Co.,  143  Mo.  App.  58,  122  S.  W.  371 
(stopping  car);  Ellis  r.  R.  Co.,  234 
.^^o.  657,  138  S.  W.  23;  Ycrgv  v.  R.  Co., 
39  Mont.  213,  102  P.  310;  Fisher  v.  Co., 
141  Wis.  515.  124  N.  W.  1005. 
Stopping  of  street  cars. — Opinion  evi- 
dence admissible  to  show  distance 
within  which  street  car  can  be  stopped. 
Lvons  >\  R.  Co.,  253  Mo.  143,  161  S.  W. 
726. 
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Distance   within   which   particular   car 
could  be  stopped — expert  must  have  had 
experience    with    similar    cars.      Cohim- 
bus  E.  Co.  V.  Connor,  6  O.  C.  C.  (N.  S.) 
361.     But   see   supra,    600-79;    also   vol. 
11,  pp.   839,   S40   and   supplement. 
Car-brakes. — See   Regan   v.  R.   Co.,   115 
App.  Div.  705,  101   N.  Y.  S.  213. 
601-82     Eegan    v.    R.    Co.,    115    App. 
Div.  705,  101  N.  Y.  S.  213. 
Necessity    of    assisting    passenger    to 
alight — opinion    of    conductor    inadmis- 
sible.    San  Antonio  Tr.  Co.  v.  Flory,  45 
Tex.  Civ.  233,   100  S.  W.   200. 
Riding  on  inner  car-step — vs^h ether  safe 
position    is    question    for    jury,    where 
facts  all  before  jury.     Allen  v.  Co.,  183 
Mo.  411,  81  S.  W.  1142. 
Expert   may   testify   concerning   allot- 
ments   of    land    as    shown    by    ancient 
records.     Shinnecock   Hills,  etc.  R.   Co. 
r.   Aldrich,  132   App.  Div.  118,   116   N. 
Y.  S.  532. 

601-84  Mayor,  etc.  v.  Co.  (N.  J.), 
87  A,  639,  See  Goodson  v.  Fitzgerald, 
40  Tex.  Civ.  619,  90  S.  W.  898;  Camp 
V.  League  (Tex.  Civ.),  92  S.  W.  1062 
(whether  property  described  by  field 
notes  is  embraced  within  metes  and 
bounds  given  in  a  deed  examined  by 
witness — opinion  admissible). 
"While  surveyors  may  be  asked,  as  ex- 
pert witnesses,  questions  upon  matters 
with  which  they  are  peculiarly  ac- 
quainted, and  which  cannot  be  made 
known  to  the  jury  without  such  testi- 
mony, yet  they  cannot  testify  as  to 
conclusions  of  fact  or  conclusions  of 
law,  since  such  matters  are  for  the  de- 
termination of  the  jury  or  the  court, 
as  the  case  may  be."  Virginia  Coal  & 
Iron  Co.  V.  Ison,  114  Va.  144,  75  S.  E. 
782. 

True  location  of  lands  and  boundaries, 
testimony  of  surveyors  admissible. 
Chappelle  v.  Roberts,  150  Ala.  457,  43 
S.  489.  Where  engineer  made  neces- 
sary measurements,  his  testimony  as  to 
location  of  boundary  line  is  a  state- 
ment of  fact  and  not  opinion.  Brun- 
dred  v.  McLaughlin,  213  Pa.  115,  62  A. 
565. 

602-87  But  see  Clarke  v.  Case,  144 
Mich.  148,  107  N.  W.  893. 
Comparative  age  of  marks  on  trees 
may  be  shown  by  expert  surveyor. 
Cochran  V.  Casey  (Tex.  Civ.),  128  S.  W. 
1145. 

602-89  Usual  method  of  proceeding 
in  repairing  telephone  wires  under  con- 
ditions imposing  unusual  strain  on  poles 


may  be  shown  by  expert  testimony  on 
issue  of  negligence.  Clark  v.  Co.,  146 
la.  428,  123  N.  W.  327. 
602-90  Waterbury  Co.  v.  Reed,  41 
App.  Cas.  (D.  C.)  256,  Comparisons  by 
expert  witnesses  are  admissible  to  show 
infringement  of  copyright,  but  only  as 
aids  to  court.  Eneye.  Brit.  Co.  v.  Assn., 
130  Fed.  460. 

603-92     Los   Angeles  v.   Hunter,   156 
Cal.   603,   105  P.   755,  manner   of   crea- 
tion   of    river.      See    Gulf,    etc.    Co,    v. 
Harbison   (Tex.  Civ.),  88  S,  W,  452, 
603-93     But    see    Mallory    v.    Brade- 
myer,   76  Ark.  538,   89   S.  W,   551. 
603-95     Hot  Springs  L,   &  M.  Co,  v. 
Revercomb,  110  Va.  240,  65  S,  E.  557, 
whether  stream  floatable. 
Quantity    of   water   flowing    in    creek, 
Gallatin   v.  Irr.   Co.,   163   Cal.   405,  126 
P,  864, 

Character  of  soil — as  permitting  per- 
colation of  water, — civil  engineer,  com- 
petent, Flint  V.  Co.,  73  N,  H,  483,  62 
A.    788, 

Cause   of   overflow. — Gurley   v.   R,    Co. 
(Tex.  Civ.),  124   S,  W,  502. 
603-97    Van  Wyk  v.  P,,  45  Colo,  1, 
99  P.  1009. 

Temperature, — Expert    allowed    to    ex- 
press opinion  as   to   standard  tempera- 
ture   of    offices.      Whitney   v.    Aronson, 
21   Cal.  App.  *9,  130'  P.  700, 
603-98     Pratt    v.    Dunlap,    85    Conn, 
180,  82  A,  195.     Comp.  Laupahoehoe  S. 
Co,  V.  Co.,  11  Haw,  261, 
Translating. — In     John     II     Estate     v. 
Judd,  13  Haw.  319,  expert  in  Hawaiian 
language  permitted  to  translate  words 
used  in  will  in  that  language. 
Railroad  rules  in   ordinary  language — 
explanation  by  expert,  improper.  Stew- 
art V.  R,  Co.,  141   N.  C.  253,  53  S.  E. 
877, 

604-99  Baer  y,  Co.,  159  Ala.  491,  49 
S.,92;  McCombs  t?,  Stephenson,  154  Ala, 
109,  44  S.  867  (term  "minerals"  in  con- 
veyance) ;  Henderson-B,  L,  Co,  i>. 
Cook,  149  Ala.  226,  42  S,  838  ("sur- 
facing" in  railroad  construction);  Law 
V.  Co,,  165  Cal.  394,  132  P.  590;  Gar- 
rity  V.  Catholic  Order,  148  111,  App. 
189;  Turlock,  etc.  Co,  v.  Pac,  etc.  Co., 
71  Wash,  128,  127  P,  842, 
"Shoring,  bracing  and  trenching." — 
Alta  P.  Mill  Co.  V.  Garland,  167  Cal. 
179,  138  P,  738. 

Telegraphic   code. — Meaning  of  cipher 
code,  explained.     Allen  M.  &  C.  Co.  v. 
Bk.,  129  Ga.  748,  59  S.  E.  813. 
Indictment. — Testimony   of   expert  ad- 
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missible  to  explain  meaning  of  terms 
of  art  in  indictment.  S.  v.  Meyers,  120 
La.  127,  44  S.  1008. 

604-3  See  National  F.  Ins.  Co.  v. 
Hauberg,  215  111.  378,  74  N.  E.  377. 
605-4  Birmingham,  etc.  Co.  V. 
O'Brien  (Ala.),  64  S.  343;  Goggin  v. 
Chicago,  162  111.  App.  368;  Ditton  v. 
Hart,  175  Ind.  181,  93  N.  K.  961;  Por- 
ter V.  Hetherington,  172  Mo.  Ajip.  502, 
158  S.  W.  469;  Trogdon  v.  Sheep  Co. 
(Mont.),  139  P.  792;  M.-r'awn  v.  Mul- 
drow,  91  S.  C.  525,  74  S.  K.  SsH. 
Opinion  may  be  based  upon  personal 
knowledge  or  hypothetical  case.  Han- 
lev  r.  R.  Co.,  59  W.  Va.  419.  53  S.  E. 
625. 

No  error  in  sustaining  objection  to  a 
question  caJling  for  an  opinion  based 
on  a  casual  acquaintance  or  observa- 
tion. McGhee  v.  S.,  178  Ala.  4,  59  S. 
573. 

605-5  Marx  v.  Amusement  Co.,  211 
N.  Y.  33,  105  N.  E.  97. 
Where  facts  not  embraced  in  hypothet- 
ical questions  are  considered  by  wit- 
ness, answer  stricken  out.  Cobb  v.  Co., 
191  N.  Y.  475,  84  N.  E.  395. 
606-7  Fidelity  &  C.  Co.  v.  Mever,  106 
Ark.  91,  152  S.  W.  995;  ^Missouri,  etc. 
R.  Co.  V.  Graves,  57  Tex.  Civ.  395,  122 
S.  W.  458. 

606-8  Feuchtwanger  v.  Malting  Co., 
187  Fed.  713,  109  C.  C.  A.  461,  rev.  169 
Fed.  983.  See  Colo.  F.,  etc.  Co.  r.  York, 
38  Colo.  239,  88  P.  181;  Chicago  U.  T. 
Co.  V.  Giese,  229  111.  260,  83  N.  E.  232; 
Federal  B.  Co.  v.  Reeves,  73  Kan.  107, 
84  P.  560;  Cobb  v.  Co.,  191  X.  Y.  475, 
84  N.  E.  395;  Houston,  etc.  R.  Co.  v. 
Tisdale  (Tox.  Civ.),  109  S.  W.  413; 
S.  r.  Rutledge,  37  Wash.  523,  79  P. 
1123. 

Hsrpothetical   question   based    on   hear- 
say.    See  infra,  621-53. 
Exception    made    where    scientific     ex- 
periments   maile    by    different    persons 
acting  together  and   each    has  testified 
to  result  of  examination  he  made.  Buck 
V.  Rradv,  110  :\rd.  568,  73  A.  277. 
606-9     So.  Bell  Tol.  Co.  v.  Covington, 
139  Ga.  566.  77  S.  E.  382;  S.  r.  Reillv, 
25  N.  D.  339,   141    N.   W.   720. 
Testimony  of  other  experts  as  to  symp- 
toms, a   projier  basis  for  oi>inion  as  to 
cause.     Louisville    R.     Co.     v.    Ojipen- 
heimcr,  31   Ky.  L.  R.  1141,  104  S.  W. 
720. 

607-10     Pecos,    etc.    Co.    r.    Coffman 
(Tox.  Civ.),   160  S.  W.  145. 
607-14     Parrish    r.    S.,    139    Ala.    16, 


36  S.  1012;  Dick  r.  Trust  Co.  (Conn.), 
89  A.  907;  Cunniff  i\  Cunniff,  255  111. 
407,  99  X.  E.  654;  Crozier  l".  R.  Co.,  106 
Minn.  77,  118  X.  W.  256.  Contra,  Davis 
f.  S.,  54  Tex.  Cr.  236,  114  S.  W.  366. 
See  Lancaster  v.  Exr.,  27  Kv,  L.  R. 
1127,  87  S.  W.  1137.  But  see'Rellv  v. 
Wills,  116  App.  Div.  758,  102  N.  Y.  S. 
223. 

607-15  S.  V.  Burno,  158  N.  C.  632, 
74  S.  E.  462;  S.  c.  Stewart,  156  X.  C. 
i:iZG,  72  S.  E.  193;  Streight  r.  S.,  62  Tex. 
Cr.  453,  138  S.  W.  742;  Britton  r.  Oil 
Co.  (W.  Va.),  81  S.  E.  525.  See  Yates 
V.  S.,  127  Ga.  813,  56  S.  E.  1017;  Chi- 
cago L.  R.  Co.  V.  Shreve,  226  111.  530, 
SO   N.   E.   1049. 

Opinion  of  intelligence  of  party  ex- 
cluded because  of  insulficient  opi>ortu- 
nitv  to  make  observations.  P.  f.  Luis, 
158  Cal.  185,  110  P.  580. 
A  physician  was  allowed  to  state  what- 
the  person 's  general  health  was,  the 
ground  of  the  objection  being  that, 
while  he  saw  him  socially  very  fre- 
quently, he  rarely  attended  him  profes- 
sionally. "We  think  there  was  sufli- 
cient  opportunity  for  observation  ui)on 
which  to  found  the  opinion  expressed. 
An  analogous  case  is  found  in  Jones 
V.  Collins,  94  Md.  413,  51  Atl.  398, 
where  a  physician  who  knew  a  testator 
well,  but  had  never  attended  him.  was 
allowed  to  give  his  opinion  upon  his 
mental  capacity,  without  stating  the 
facts  on  which  his  opinion  was  form- 
ed." Standard  Ace.  &  Life  Ins.  Co. 
r.  Wood,  116  Md.  575,  82  A.  702. 
Experiments  and  tests,  proper  bases  for 
exjiert  testimony.  See  C.  r.  Tucker, 
189  Mass.  457,  76  X.  E.  127;  Hocking  r. 
Co.,  131  Wis.  532,  111  N.  W.  685. 
Inspection  of  wreck  does  not  qualify 
exj'ert  to  tcstifv  to  speed  at  which 
train  was  run  when  wrecked.  Neeslev 
V.  Co.,  35  Utah  259,  99  P.  1067. 
608-17  Woods  r.  S.  (Ala.).  65  S. 
342;  P.  r.  Delhantie,  163  Cal.  461,  125 
P.  1066;  Colesar  r.  Coal  Co.,  255  111. 
532,  99  X.  E.  709;  Elward  v.  R.  Co.,  161 
111.  App.  630;  Czerniak  r.  Chicago,  161 
111.  Ai)p.  360;  Chicago  r.  Di.licr,  131 
111.  App.  406;  Chicago  r.  SaMman,  129 
111.  App.  2S2  (hypothetical  statement 
of  facts  alone);  I'.oehm  v.  Detroit,  141 
Mich.  277,  104  N.  W.  626  (examina- 
tion alone);  Lvons  r.  R.  Co.,  253  ^fo. 
143,  161  S.  W."  726;  International,  etc. 
Co.  r.  Williams  (Tex.  Civ.),  160  S.  W. 
639.  See  Elgin,  etc.  Co.  r.  Wilson.  217 
111.  47,  75  N.  E.  436;  Chicago  U.  T.  v. 
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Hainpe,  130  111.  App.  596;  Chicago  & 
A.  E.  Co.  V.  Johnson,  128  111.  App.  20; 
Travelers'  Ins.  Co.  v.  Bingham,  32  Ky. 
L.  E.  233,  105  S.  W.  894;  Louisville  E. 
Co.  V.  Oppeuheimer,  31  Ky.  L.  E.  1141, 
104  S,  W.  720;  Gasink  v.  New  Ulm,  92 
Minn.  52,  99  N.  W.  624;  Pope  v.  S. 
(Miss.),  62  S.  10;  Patterson  f.  Tr.  Co. 
(Mo.),  163  S.  W.  955;  Porter  V.  Hcther- 
ington.  172  Mo.  App.  502,  158  S.  W. 
469;  Holden  v.  E.  Co.,  108  Mo.  App. 
665,  84  S.  W.  133;   Goken  f.  Dallugge, 

72  Neb.  16,  99  N.  W.  818;  McLoughlin 
V.  Brick  Co.,  160  App.  Div.  115,  145  N. 
Y.  S.  199;  Bach  v.  E.  Co.,  109  App.  Div. 
054,  96  N.  Y.  S.  321;  Hildebrand  r. 
Artisans,  50  Or.  159,  91  P.  542;  Mod- 
ern Brotherhood,  etc.  v.  Jordan  (Tex. 
Civ.),  167  S.  AY.  794;  Houston,  etc.  E. 
Co.  V.  Eutland,  45  Tex.  Civ.  621,  101  S. 
W.  529.  But  see  Ottawa  v.  Green,  72 
Kan.  214,  83  P.  616;  Leahy  v.  Co.,  117 
App.  Div.  316,  102  N.  Y.  S.  78. 
Physician  may  give  his  opinion  as  to 
mental  capacity  from  his  personal  ob- 
servation though  he  has  not  attended 
the  person  iirofessionally.  Standard 
Ace.  &  Life  Ins.  Co.  v.  Wood,  116  Md. 
575,  82  A.  702. 

608-18  Arcade  Co.  v.  Boxwell,  41 
App.  Cas.  (D.  C.)  213;  Elgin,  etc.  Co. 
V.  Wilson,  217  111.  47,  75  N.  E.  436; 
Indianapolis,  etc.  Co.  v.  Eeeder,  37  Ind. 
App.  262,  76  N.  E.  816;  C.  v.  Sinclair, 
195  Mass.  100,  80  N.  E.  799;  Walters 
V.  Eock,  18  N.  D.  45,  115  N.  W.  511; 
Stegner  v.  Brotherhood,  24  S.  D.  371, 
123  N.  W.  842;  Paris,  etc.  E.  Co.  v. 
rianders  (Tex.  Civ.),  165  S.  W.  99. 
See  Detrich  v.  E.  Co.,  125  Mo.  App. 
608,  102  S,  W.  1044;  Cooper  v.  E.  Co., 
163  N.  C.  150,  79  S.  E.  418. 
History  of  case  given  expert  by  an- 
other physician  will  not  base  an  opin- 
ion bv  him.  Horney  v.  E.  Co.,  165  111. 
App.  %47. 

Physicians  may  testify  to  facts  found 
by  his  own  observations,  but  not  from 
statements  of  patient.  Galveston,  H. 
&  S.  A.  E.  Co.  V.  Grenig  (Tex.  Civ.), 
142  a  W.  135. 

Opinion  based  on  hearsay  statements  of 
injured  person,  incompetent.  Chicago 
U.  T.  Co.  V.  Giese,  229  111.  260,  83  N.  E. 
232;  111.  C.  E.  Co.  v.  McCoUum,  130  111. 
App.  267;  Bates  M.  Co.  v.  Crowley,  115 
111.  App.  540;  Federal  B.  Co.  v.  Eeeves, 

73  Kan.  107,  84  P.  560,  (opinion  can- 
not be  based  partly  on  examination 
and  partly  on  statements  of  patient 
which  do  not  come  within  rule  admit- 


ting declarations  of  existing  pain  and 
phvsical  condition) ;  Gibler  v.  E.  Co., 
129  Mo.  App.  93,  107  S.  W.  1021.  But 
see  Eckels  v.  Muttschall,  230  111.  462, 
82  N.  E.  872;  Chicago  f.  McNallv,  227 
111.  14,  81  N.  E.  23;  Chicago  C.  E.  Co. 
r.  Shreve,  226  111.  530,  80  N.  E.  1049; 
Stdvens  V.  P.,  215  111.  593,  74  N.  E.  786; 
Travelers'  Ins.  Co.  v.  Bingham,  32  Ky. 
L.  E.  233,  105  S.  W.  894.  Opinion 
based  on  statements  of  patient  as  to 
past  symptoms,  inadmissible.  Hollo- 
wav  V.  Kansas  City,  184  Mo.  19,  82  S. 
W.  89:  Schissler  v.  S.,  122  Wis.  365,  99 
N.  W.  593. 

609-20  Nau  v.  Oil  Co.,  154  111.  App. 
421;  Frick  v.  E.  Co.,  154  111,  App.  277; 
MeCullough  V.  E.  Co.,  154  111.  App.  208. 
See  Chicago  v.  McNally,  227  111.  14,  81 
N.  E.  23;  Chicago  C.  E.  Co.  v.  Mauger, 
128  111.  App.  512  (opinion  must  be  based 
on  objective  and  not  subjective  sj'mp- 
toms);  Chicago  C.  E.  Co.  v.  Shreve,  128 
III.  App.  462;  Kath  v.  E.  Co.,  121  Wis. 
503,  99  N.  W.  217. 

Opinion  based  on  self-serving  state- 
ments is  inadmissible.  Coburn  v.  E. 
Co.,  149  111.  App.  132,  af.  243  111.  448, 
90  N.  E.  741. 

Statements  of  accused  long  after  com- 
mission of  offense,  not  basis  for  expert 
testimony  as  to  his  sanity.  P.  v.  Hill, 
195  N.  Y.  16,  87  N.  E.  siS. 
Flinching. — Where  examination  merely 
for  purpose  of  getting  testimony,  phy- 
sician cannot  state  injured  person 
flinched  when  touched.  Comstock  r. 
Twp.,  137  Mich.  541,  100  N.  W.  788. 
609-21  C.  v.  Sinclair,  195  Mass.  100, 
80  N.  E.  799. 

610-23  AVeibert  v.  Hanan,  202  N.  Y. 
328,  95  N.  E.  688,  rev.  136  App.  Div. 
388,  121  N.  Y.  S.  35;  P.  v.  Faber,  199 
N.  Y.  256,  92  N.  E.  674;  P.  v.  Wood- 
bury, 67  Misc.  481,  123  N.  Y.  S.  592; 
Marshall  v.  Thomas,  31  0.  C.  C.  363; 
Manila  v.  Eodriguez,  7  Phil.  Isl.  292; 
Brvan  P.  Co.  v.  E.  Co.  (Tex.  Civ.),  110 
S.  "W.  99;  Hanson  v.  E.  Co.  (Wis.),  146 
N.   W.    524. 

Contra. — Physician  who  has  examined 
person  may  testify  as  to  his  sanity 
without  detailing  facts  on  which  con- 
clusion is  based.  These  may  be  elicited 
on  cross-examination.  In  re  Martin 's 
Will,  82  Misc.  574,  144  N.  Y.  S.  174. 
When  not  required. — John  v.  Schaefer 
Jr.  &  Co.  V.  Ely,  84  Conn.  501,  80  A. 
775. 

Expert  must  state  facts  on  which  opin- 
ion rests  if  he  does  not  testify  wholly 
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with  reference  to  others'  testimonv. 
Fovvlie  V.  Co.,  82  Vt.  230,  72  A.  959." 
611-34  Turner  r.  Mining  Co.,  156 
111.  App.  60;  Hanrahan  v.  City,  114  Md. 
517,  SO  A.  312;  Cunninaham  v.  R.  Co., 
156  Mo.  App.  617,  137  S.  W.  600. 
Explanation  of  opinion  may  be  made 
in  discretion  of  court.  C.  v.  Parsons, 
195  Mass.  560,  81  N.  E.  291. 
A  question  objected  to  in  redirect  ex- 
amination was  a  part  of  a  question 
which  the  defendant's  counsel  had 
asked  in  cross-examination  in  endeav- 
oring to  establish  their  claim  with 
reference  to  the  assumption  of  risk. 
"Having  itself  opened  up  the  matter, 
and,  in  substance,  asked  the  very  ques- 
tion under  consideration,  the  defend- 
ant cannot  complain  because,  it  not 
having  got  the  answer  it  wanted,  the 
court  permitted  the  plaintiff  in  redi- 
rect examination  to  inquire  on  the  same 
point."  Barney  v.  Oats  Co.,  85  Vt.  372, 
82    A.    113. 

Witness  cannot  be  compelled  to  qualify 
himself  to  give  opinion,  but  if  after 
so  doing  he  reduces  his  opinion  to 
writing,  he  can  be  compelled  to  refresh 
his  recollection  by  referring  to  the 
same.  Stevens  v.  Worcester,  196  Mass. 
45,  81  N.  E.  907.  See  Scofield  r.  Little, 
2  Ga.  App.  286,  58  S.  E.  666;  Barrus  v. 
Phaneuf,  166  Mass.  123,  44  N.  E.  141, 
32  L.  R.  A.  619;  C.  v.  Cochran,  31  Pa. 
C.  C.  344.  See  also  vol.  14,  p.  574,  n.  4. 
612-27  See  Chicago  C,  R.  Co.  v. 
Sugar,  117  111.  App.  578. 
612-28  Louisville,  etc.  R.  Co.  r.  Lee, 
154  Ky.  226,  157  S.  W.  60. 
Allowed:  "You  may  state  how  this 
dust  must  be  handled,  or  what  must 
be  its  state  when  it  ex]ilodes,  basing 
your  answer  upon  your  experience  and 
investigation  of  this  very  subject.  The 
witness  said,  'You  mean  the  state  or 
the  condition?'  and  the  examiner  add- 
ed, 'Yes,  the  entire  condition  that 
causes  the  explosion. '  ' '  Barney  vK 
Oats  Co.,  85  Vt.  372,  82  A.  113. 
The  question  should  call  for  the  opin- 
ion of  the  witness  at  the  time  he  is 
testifying.  Costello  v.  S.,  176  Ala.  1,  58 
S.   202. 

A  lengthy  hypothesis  concluded  with 
this  question:  "Q.  Doctor,  state  wheth- 
er or  not,  in  your  opinion,  there  might, 
could  or  would  have  been  any  connec- 
tion between  the  blows  that  she  re- 
ceived upon  her  body,  as  T  have  de- 
scribed them  to  you,  and  the  pain  that 
she  suffered  at  the  base  of  the  brain 


and  along  the  spinal  column  and  at 
the  tail  of  the  spinal  column,  the  sleep- 
lessness of  nights,  the  nervousness;  the 
question  is  whether  or  not  there  would 
be  any  connection,  might,  could  or 
would  be  any  connection,  between 
those  things?  A.  Yes,  sir."  "The 
objection  made  in  this  court  is  to  the 
word  'would'  in  the  question;  it  being 
claimed  that  that  word  called  for  a 
conclusion  of  fact  from  the  witness, 
the  determination  of  which  should  have 
been  left  to  the  jury.  .  .  .  The  form 
of  question,  including  the  word  'would,' 
was  stated  with  approval  in  Tavlor  v. 
Railway  Co.,  185  Mo.  239,  84  S.  W.  873, 
and  that  part  of  the  case  thus  stating 
a  form  of  question  was  afterwards 
quoted  with  approval  by  the  Supreme 
Court  in  State  v.  Hyde,  234  Mo.  200, 
136  S.  W.  316.  We  "have  had  occasion 
to  say,  in  Holtzen  r.  Railroad,  159  Mo. 
App. '370,  140  S.  W.  767,  that  the  ap- 
proval of  the  Taylor  case  should  be  re- 
garded as  closing  the  matter  of  propri- 
ety of  the  question  in  this  court." 
Moore  r.  R.  Co.,  164  Mo.  App.  34,  147 
S.  AV.  488. 

612-ao  See  Cobb  v.  Co.,  191  X.  Y. 
475,   84   X.   E.   395. 

6ia-31  Carnes  v.  C,  146  Kv.  425, 
142  8.  W.  723. 

613-S2  See  Hampton  i^  S.,  50  Fla. 
55,  39  S.  421;  Chicago  C.  R.  Co.  v. 
Sugar,  117  111.  App.  578;  St.  Louis,  etc. 
R.  Co.  r.  Lowe  (Tex.  Civ.),  97  S.  W. 
1087;  Gulf,  etc.  R.  Co.  r.  Tullis,  41  Tex. 
Civ.  219,  91  S.  W.  317.  But  see  San 
Antonio,  etc.  R.  Co.  v.  Trigo  (Tex. 
Civ.).  101  S.  W.  254. 
613-33  Georgetown  v.  Groff  (Kv.), 
124  S.  W.  888.  See  Edwards  v.  Burke, 
36  Wash.  107,  78  P.  610. 
613-35  Griflin  W.  Co,  v.  Smith,  173 
Fed.  245,  97  C.  C.  A.  411;  Salmon  r. 
Rathjens,  152  Oal.  290,  92  P.  733; 
Quincv,  etc.  Co.  v.  Schmitt,  123  111. 
App.  647;  X.  J.,  etc.  R.  Co.  r.  Tutt, 
168  Ind.  205,  SO  X.  E.  420;  Bait,  etc. 
R.  Co.  r.  Sattler,  102  Md.  595,  62  A. 
1125;  Logan  r.  R.  Co.,  ISS  Mass.  414, 
74  X.  E.  663;  Gulf,  etc.  R.  Co.  v.  Ab- 
bott (Tex.  Civ.),  146  S.  W.  1078. 
Matters  incompetent  as  substantive  evi- 
dence cannot  bo  introduced  to  fortify 
ojiininn  though  ofYerod  under  guise  of 
reasons  therefor,  even  though  on  cross- 
examination  they  would  be  competent 
to  test  and  diminish  weight  of  opin- 
ion. Pierson  V.  R.  Co.,  191  Mass.  223, 
77  X.  E.  769. 
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Details  of  experiments  on  whicli  opin- 
ion based  may  be  excluded  in  court's 
discretion.  C.  V.  Tuelver,  189  Mass. 
457,  76  N.  E.  127.  But  see  vol.  5,  p. 
495  and  supplement. 
614-36  See  Salmon  r.  Rathjcns,  152 
Cal.  290,  92  P.  733. 
615-38  Ferguson,  etc.  Co.  v.  Good 
(Ark.),  165  S.  W.  628;  St.  Louis,  etc.  K. 
V.  Magness,  93  Ark.  46,  123  S.  W.  786; 
Lauth  V.  Co.,  146  111.  App.  584;  Withey 
V.  Fowler  Co.  (la.),  145  N.  W.  923; 
Hoppermau  v.  Ship  Bldg.  Co.  (Mass.), 
104  N.  E.  463;  Reid  v.  Co.  (Me.),  90  A. 
609;  Lyons  V.  R.  Co.,  253  Mo.  143,  161 
S.  W.  726;  Meily  v.  E.  Co.,  215  Mo.  567, 
114  S.  W.  1013;  Corkran  v.  Tavlor,  77 
N.  J.  L.  195,  71  A.  124;  Wortman  v.  S., 
9  Okla.  Cr.  440,  132  P.  358;  C.  v.  Fencez, 
226  Pa.  114,  75  A.  19;  Wauhop  v.  Souv- 
age's  Heirs  (Tex.  Civ.),  159  S.  W.  185; 
Order  of  U.  C.  T.  v.  Eoth  (Tex.  Civ.), 
159  S.  W.  176;  Texas  &  N.  O.  R.  Co. 
V.  Walker  (Tex.  Civ.),  125  S.  W.  99; 
Dunkin  v.  Hoquiam,  56  Wash.  47,  105 
P.  149. 

When  unnecessary, — Sehreiner  v.  Tel. 
Co.,  82  N.  J.  L.  743,  82  A.  887;  S.  v. 
Stewart,  156  N.  C.  636,  72  S.  E.  193; 
McCown  V.  Muldrow,  91  S.  G.  523,  74 
S.   E.   386;    Lawrence   v.   S.    (Tex.   Cr.), 

143  S.  W.  636;  Hite  r.  Keene,  149  Wis. 
207,  134  ]Sr.,W.  383. 

615-39  Alabama  G.  S.  R.  Co.  v.  Mc- 
Whorter,  156  Ala.  269,  47  S.  84;  P.  r. 
Le  Doux,  155  Cal.  535,  102  P.  517; 
Shaughnessy  v.  Holt,  236  111.  485,  86 
N.   E.   256;    Watson   v.   Elec.    Co.    (la.), 

144  N.  W.  350;  Healey  r.  Mach.  Co.,  216 
Mass.  75,  102  N.  E.  944;  Mann's  Admr. 
f.  Revnolds,  150  Ky.  313,  150  S.  W. 
329;  Webb  v.  E.  Co.,  107  Minn.  282, 
119  N".  W.  955;  Mississippi  Central  R. 
Co.  v.  Walden,  101  Miss.  781,  58  S. 
538;  Hutton  v.  R.  Co.,  165  Mo.  App. 
645,  150  S.  W.  722;  Latourette  v.  Mil- 
ler, 67  Or.  141,  135  P.  327;  Carr  v.  L. 
Co.,  29  E.  L  276,  70  A.  196;  Galveston, 
etc.  R.  Co.  V.  Jones  (Tex.  Civ.),  123  S. 
W.  737;  Richmond  v.  Wood,  109  Va.  75, 
63  S.  E.  449. 

See  Mitchell  Sq.,  etc.  Co.  v.  Grant,  143 
Ala.  194,  38  S.  855;  Tighe  v.  R.  Co. 
(Mo.  App.),  107  S.'W.  1034;  Crawford  r. 
Me.  Cent.  E.  Co.,  76  N.  H.  29,  78  A. 
1078;  Burns  V.  Crow,  123  App.  Div.  251, 
107  N.  Y.  S.  944;  McGinness  v.  R.  Co., 
104  App.  Div.  342,  93  N.  Y.  S.  787. 
May  be  based  on  facts  same  as  those 
of  case  on  trial.  Central,  etc.  E.  Co. 
f.  McCliftord,  120  Ga.  90,  47  S.  E.  590. 
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Improper  question. — Action  for  killing 
a  mule.  "An  expert  veterinarian,  who 
found,  after  the  mule's  skin  had  been 
removed,  that  his  body  was  badly 
Ijruised,  and  his  internal  organs  were 
in  a  state  of  congestion  and  decomposi- 
tion. He  was  asked,  substantially,  the 
following  question  by  plaintiff's  coun- 
sel: 'State  your  opinion  as  to  the  cause 
of  the  mule's  death,  if  you  have  one, 
based  upon  your  knowledge  and  exper- 
ience and  your  post  mortem  examina- 
tion of  him?'  He  answered:  'My  opin- 
ion is  that  the  mule  was  jammed  up 
in  the  car.'  This  evidence  was  im- 
properly admitted.  The  question  re- 
quired him  to  testify,  not  only  as  to 
the  condition  of  the  mule  when  he  ex- 
amined him,  which  was  proper,  but  to 
go  further  and  give  his  opinion  as  to 
the  existence  of  a  fact,  which  was  al- 
most, if  not  quite,  the  equivalent  of 
the  one  directly  involved  in  the  issue." 
J.  M.  Pace  Mule  Co.  v.  E.  Co.,  160  N. 
C.  252,  75  S.  E.  994. 
Truth  or  falsity  of  facts  hypothesized 
is  ne'^'er  a  matter  to  be  considered  by 
the  expert.  International,  etc.  E.  Co. 
f.  Goswick,  98  Tex.  477, -85  S.  W,  785, 
af.  (Tex.  Civ.),  83  S.  W.  423. 
617-40  Galveston,  etc.  E.  Co.  v.  Hen- 
efy  (Tex.  Civ.),  115  S.  W,  57. 
617-41     Quaker  Oats  Co,  v.  Grice,  195  j 

Fed.  441,  115  C.  C.  A.  343;  Chicago,  etc. 
R.  Co.  V.  McDonough,  161  Fed.  657,  88 
C.   C.   A.   517. 

Incompetent  testimony  received  with- 
out objection  may  be  embodied  in  hy- 
pothetical question  if  it  has  probative 
value.  Crozier  v.  E.  Co.,  106  Minn. 
77,  118  N.  W.  256. 

617-43  Hunter  v.  Ithaca,  141  Mich. 
539,  105  N.  W.  9  (that  question  calls 
for  possibility  rather  than  probability, 
goes  to  weight  and  not  to  competency, 
of  ansv/er) ;  Gehl  v.  Brew.  Co.,  156 
App.  Div.  51,  141  N,  Y.  S.  133;  Hous- 
ton, etc.  R,  Co,  V.  F5x  (Tex.  Civ.),  156 
S.  W.  922.  See  Maves  v.  E.  Co.,  121 
Mo.  App.  614,  97  S.  W,  612;  Kehoe  v. 
E.  Co.,  56  Misc.  138,  106  N.  Y.  S.  196; 
Newton  v.  E.  Co.,  106  App.  Div.  415, 
94  N.  Y.  S.  825;  Rosenblatt  f.  Co,,  91 
App.  Div.  413,  86  N.  Y.  S.  801, 
Later  miscarriages  "likely  to  occur** 
not  enough.  Osterhout  v.  R.  Co.,  122  N. 
Y.  S.  692. 

Opinion  as  to  probable  permanence  of 
injury  or  disease  is  proper.  Hallum 
r.'Omro,  122  Wis.  337,  99  N.  W.  1051; 
Faber  v.  Co.,  124  Wis.  554,  102  N.  W. 
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1049  (whether  injuries  were  "likely" 
or  "apt"  to  result  in  recurrent  trou- 
bles). See  vol.  7,  pp.  402,  403;  Gra- 
ham V.  Co.,  97  App.  Div.  141,  89  N.  Y. 
S.  595  (use  of  "likely"  instead  of 
"probable,"  not  improper);  Klinga- 
man  v.  Fish,  19  S.  D.  139,  102  N.  W. 
601.  But  see  Leahy  v.  Co.,  117  App. 
Div.  316,  102  N.  Y.  S.  78;  Kavanagh 
f.  Co.,  95  N.  Y.  S.  567. 
617-43  P.  V.  Bowen,  165  Mich.  231, 
130  N.  W.  706;  Ward  v.  Ins.  Co.,  82 
Neb.  499,  118  N.  W.  70. 
618-44  Currey  v.  Robinson  (Kan.), 
139  P.  1023;  Masteller  v.  R.  Co.,  103 
Minn.  244,  114  N.  W.  757;  Millirons  f. 
R.  Co.,  176  Mo.  App.  39,  lf)2  S.  W. 
1069;  Kidney  v.  Gray,  154  App.  Div. 
193,  138  N.  Y.  S.  834. 
Hypothetical  question  put  to  other  wit- 
nesses may  lie  rci'oated  and  witness 
asked  to  add  thereto  facts  obtained 
by  examination  he  made.  Washington, 
etc.  R.  Co.  1-.  Lukcns,  32  App.  Cas.  (D. 
C.)  442.  Such  question  unnecessary 
when  expert  has  made  personal  observa- 
tions, (irozier  V.  R.  Co.,  106  Minn.  77, 
118  X.  W.  256. 

618-46  See  Smart  v.  City,  208  Mo. 
162,  105  S.  W.  709. 
618-47  Tiphe  -r.  R.  Co.  (Mo.  App.), 
107  S.  W.  104;  Walters  r.  Rock,  18  N. 
D.  45,  115  N.  W.  511.  See  Burnside  v. 
Everett,  186  Mass.  4,  71  N.  E.  82; 
Darcv  v.  Lead  Co.,  155  Mo.  App.  266, 
133  S.  W.  1191;  Burns  r.  Crow,  123 
App.  Div.  2."1,  107  X.  v.  S.  941. 
Where  plaintiff  sues  for  services  it  is 
improper  to  state  the  services  claimed 
and  ask  an  opinion  as  to  value.  Gard- 
ner v.  Eldridge,  149  Mo.  App.  210,  130 
S.  W.  403. 

Asking  expert  to  assume  truth  of  a 
certain  witness'  testimony  is  not  re- 
quiring him  to  weigh  evidence.  Duthey 
V.  S.,  131  Wis.  178,  in  X.  W.  222. 
Failure  to  include  facts  on  which  ques- 
tion based  justifies  its  oxidusion  though 
witness  has  hoard  evidence.  Barker 
f.  Co.,  79  Conn.  342,  65  A.  143;  Shoe- 
maker r.  Elmer,  70  N.  J.  L.  710,  58 
A.   940. 

Credibility  of  witness  who  has  testified 
to  supposed  facts  should  not  be  sub- 
mitted to  expert.  Sloss-S.  S.  &  I.  Co. 
r.  Sharp,  156  Ala.  2S4,  47  S.  279. 
619-48  Birmingham  R.,  etc.  Co.  r. 
Fisher,  173  Ala.  623,  55  S.  995;  Louis- 
ville &  N.  R.  Co.  r.  Young,  16S  Ala.  551, 
53  S.  213;  P.  r.  LeDoux.  155  Cal.  535. 
102  P.  5L7  (of  facts  simple,  salient  and 


few);  Chicago  U.  T.  Co.  v.  Roberts, 
229  III.  481,  82  N.  E.  401;  Burnside  v. 
Everett,  ISG  Mass.  4,  71  N.  E.  82; 
Porteous  v  Exp.  Co.,  112  Minn.  31,  127 
N.  \V.  429;  Masteller  v.  R.  Co.,  103 
Minn.  244,  114  N.  W.  757;  Tighe 
V.  R.  Co.  (Mo.  App.),  107  S.  W.  1035; 
Walters  v.  Rock,  IS  X.  D.  45,  115  X. 
W.  511;  Latourette  v.  Miller,  67  Or.  141, 
135  P.  327;  Gillman  r.  R.  Co.,  224  Pa. 
267,  73  A.  342;  S.  v.  Kammel,  23  S.  D. 
465,  122  X.  W.  420;  Barney  v.  Oats  Co., 
85  Vt.  372,  82  A.  113.  See  Ahem  r. 
St.  R.  Co.,  102  Minn.  435,  113  X.  W. 
1019.  Contra,  Shoemaker  v.  Elmer,  70 
N,  J.  L.  710,  58  A.  940,  disap.  Twombly 
f.  Leach,  11  Cush.  (Mass.)  397. 
620-49  An  expert  witness,  after  be- 
ing first  acquainted  with  tlie  whole  of 
the  particular  part  upon  which  he  is  to 
pronounce,  may  be  asked  to  express  an 
opinion  ujion  any  defined  portion  which 
is  not  contrailictory  in  itself,  and  the 
truth  of  which  is  expressly  assumed, 
but  he  cannot  determine  conflicting 
elements.  McDver  v.  Eastern  Pa.  R. 
Co.,  227  Pa.  641,  76  A.  841,  cit.  Yard- 
lev  V.  Cuthbertson,  108  Pa.  395,  1  A. 
765. 

620-50  P.  1-.  LeDoux,  155  Cal.  535, 
102  P.  517;  Illinois  C.  R.  Co.  v.  McCol- 
lum,  130  III.  App.  267. 
620-51  Chicago  v.  Didier,  227  Til. 
571,  81  X.  E.  698;  Crozier  V.  R.  Co.,  106 
Minn.  77,  118  N.  W.  256  (practice  not 
favored);  St.  Louis,  etc.  R.  Co.  r.  Hall 
(Tex.  Civ.),  81  S.  W.  571.  See  Smart 
r.  Kansas  City,  208 -Mo.  162,  105  S.  W. 
709.  Comp.  Leahy  r.  Co.,  117  App.  Div. 
316,  102  N.  Y.  S.  78. 
Testimony  of  one  witness,  basis  for 
hvpothetical  question.  llanchett  f. 
liaas,  125  111.  App.  111. 
621-52  Canham  r.  R.  I.  Co.,  35  R.  L 
177,  85  A.  1(150.     Contra.  P.  v.  LeDoux, 

155  Cal.  535,  102  P.  517;  Los  Angeles 
r.  Hunter,  156  Cal.  603,  105  P.  755 
(error  not  per  so  fatal);  Shoemaker  r. 
Elmer,  70  X.  J.  L.  710,  58  A.  940. 

A  doctor's  conclusion  as  to  sanity  of 
person  based  on  all  the  testimony,  part 
of  which  the  doctor  heard,  and  jnirt 
of  which  he  read,  and  whit  h  testimony 
included  the  o]iinions  and  conclusions 
of  other  witnesses  is  inadmissible. 
Harris  r.  Hipelev  (Md.),  89  A.  852. 
621-53  Ilarten  r.  Loffler,  212  U.  S. 
397;  Elba  v.  Bullard.  152  Ala.  237,  44 
S.  412;  In  re  Purcell's  Est.,  164  Cal. 
300,   128   P.   932;    In    re   Higgins'    Est., 

156  Cal.  257,  104  P.  6;  Roche  f.  Bald- 
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win,  143  Cal.  1S6,  76  P.  956;  Denver, 
etc.  E.  Co.  V.  Eeiter,  47  Colo.  417,  107 
P.  1100;  Butler  v.  Phillips,  38  Colo.  378, 

88  P.  480;  Borrett  v.  Petry,  148  111. 
App.  622;  O 'Shaugnnessy  V.  R.  Co., 
144  111.  App.  174;  Sanford  f.  Hoge,  118 
111.  App.  609;  Botwinis  V.  Allgood,  113 
111.  App,  188;  Ludwig  v.  S.,  170  Ind. 
648,  So  N.  E.  345;  Philpott  v.  Jones 
(la.),  146  N.  W.  859;  S.  v.  Usher,  136 
la.  606,  111  N.  W.  811;  S.  v.  Hunter, 
124  la.  569,  100  N.  W.  510;  Bennett  v. 
Mt.  Vernon,  124  la.  537,  100  N.  W. 
349;  Baker  v.  Mathew,  137  la.  410, 
115  N.  W.  15;  Beck  v.  Hanline  (Md.), 

89  A.  377;  Bait.  &  O.  R.  Co.  v.  Denver, 
112  Md.  296,  75  A.  352;  Robinson  v. 
Jones,  105  Md.  62,  '65  A.  814;  United 
E.  &  P.  Co.  V.  S.,  100  Md.  634,  60  A. 
248;  Ryan  v.  Co.,  200  Mass.  188,  86  N. 
E.  310;  Arnold  v.  Co.,  189  Mass.  547, 
76  N.  E.  194;  Farrell  v.  Haze,  157 
Mich.  374,  122  N".  W.  197;  Collins  v. 
Dowlan,  118  Minn.  214,  136  N.  W.  854; 
Root  V.  R.  Co.,  195  Mo.  348,  92  S.  W. 
621;  S.  i:  Brown,  181  Mo.  192,  79  S.  W. 
1111;  In  re  Murphy's  Est.,  43  Mont. 
353,  116  P.  1004;  Carman  v.  R.  Co.,  32 
Mont.  137,  79  P.  690;  Goken  v.  Dal- 
lugge,  72  Neb.  16,  99  N.  W.  818;  P. 
V.  Patrick,  182, N.  Y.  131,  74  N.  E. 
843;  Causa  v.  Kenney,  156  App.  Div. 
134,  141  N.  Y.  S.  98;  Fitzpatrick  v.  R. 
Co.,  92  N.  Y.  S.  248;  Davis  v.  Maxwell, 
108  App.  Div.  128,  96  N.  Y.  S.  45; 
Finsilver  v.  Warehouse  Co.,  129  N.  Y. 
S.  401;  Monds  v.  Dunn,  163  N.  C.  108, 
79  S.  E.  303;  Dameron  v.  Lumb.  Co., 
161  N.  C.  495,  77  S.  E.  694;  S.  v.  Holly, 
155  N.  C.  485,  71  S.  E.  450;  S.  v.  Goetz, 
21  N.  D.  569,  131  N.  W.  514;  Zeigler  v. 
Simplex  Foundation  Co.,  228  Pa.  64,  77 
A.  239;  Eastman  v.  Dunn,  34  R.  I.  416, 
83  A.  1057;  J.  W.  Bishop  Co.  v.  Cur- 
ran,  28  R.  I.  504,  76  A.  275;  St.  Louis, 
etc.  Co.  V.  Dean  (Tex.  Civ.),  152  S.  W. 
527;  Sargent  v.  Barnes  (Tex.  Civ.),  159 
S.  W.  366;  Kirby  v.  S.  (Tex.  Cr.),  150 
S.  W.  455;  Kemendo  v.  Dispatch  Co. 
(Tex.  Civ.),  131  S.  W.  73;  Galveston, 
etc.  R.  Co.  V.  Noelke  (Tex.  Civ.),  125 
S.  W.  969;  Gulf,  etc.  R.  Co.  v.  Craft 
(Tex.  Civ.),  102  S.  W.  170;  Texas  M. 
R.  V.  Ritchey,  49  Tex.  Civ.  409,  108  S. 
W.  732;  Lyman  v.  James  (Vt.),  89  A. 
932;  Lawson  v.  Crane,  83  Vt.  115,  74  A. 
641. 

See  Parham  v.  S.,  147  Ala.  57,  42  S.  1 ; 
Lanigan  r.  Neely,  4  Cal.  App.  760,  89 
P.  441;  LaLonde  v.  Co.,  145  Mich.   77, 


108  N.  W.  365;  Herbeck  v.  Germain, 
144  Mich.  157,  107  N.  W.  901. 
"In  every  case  the  facts  which  the 
hyi)othetical  question  must  cover  should 
be  governed  largely  by  the  subject- 
matter  of  each  particular  investigation, 
and  to  a  large  extent  subject  to  the 
sound  discretion  of  the  trial  judge, 
but  the  rule  in  this  state  is  an  un- 
bending one  that  the  facts  embraced 
in  the  hypothetical  question  put  to  the 
witness  in  every  case  must  be  within 
the  confines  of  the  evidence.  Ben- 
jamin V,  Metropolitan  St.  Ry.  Co.,  50 
Mo.  App.  602;  Russ  v.  Railway  Co.,  112 
Mo.  45,  20  S.  W.  472,  18  L.  R.  A. 
823."  Ridenour  v.  AVilcox  Mines  Co., 
164  Mo.  App.  576,  147  S.  W.  852. 
There  must  be  credible  evidence  of  fact 
assumed.  Smith  v.  R.  Co.,  48  Mise. 
393,  95  N.  Y.  S.  529.  But  if  there  is 
some  evidence  to  establish  it,  answer 
cannot  be  excluded.  Becker  t'.  Ins. 
Co.,  99  App.  Div.  5,  90  N.  Y.  S.  1007. 
Based  upon  hearsay  and  facts  of  which 
there  is  no  evidence,  incompetent. 
Kelly  v.  Kelly,  .103  Md.  548,  63  A. 
1082. 

On  redirect  examination  hypothetical 
questions  cannot  be  based  upon  as- 
sumed facts  of  which  there  is  no  evi- 
dence. Thomas  v.  Co.,  106  Md.  299, 
67  A.  259.  Nor  can  expert  be  re- 
examined on  matters  not  touched  upon 
in  cross-examination.  In  re  B.  I. 
Bridge,  118  App.  Div.  272,  103  N.  Y. 
S.  441.  See  Finley  v.  R.  Co.,  91  N.  Y. 
S.  759. 

622-58  Kinlen  v.  R.  Co.,  216  Mo. 
145,  115  S.  W.  523,  presumption  of  free- 
dom from  negligence. 
623-59  Miehlke  r.  R.  Co.,  129  App. 
Div.  438,  114  N.  Y.  S.  90.  See  Bower 
V.  Self,  68  Kan.  825,  75  P.  1021;  Her- 
rick  V.  Holland,  83  Vt.  502,  77  A.  6; 
Overacker  v.  R.  Co..  64  "Wash.  491,  117 
P.  403. 

623-60  Pittsburg,  etc.  E.  Co.  v. 
Moore,  110  111.  App.  304;  Delaney  v. 
Co.,  202  Mass.  359,  88  N.  e!  773;  Con- 
way V.  R.  Co.,  161  Mo.  App.  81,  142  S. 
W.  1101;  McDonald  V.  Co.,  26  R.  I. 
467,  59  A.  391;  Gulf,  etc.  R.  Co.  v.  Ab- 
bott (Tex.  Civ.),  146  S.  W.  1078;  Wal- 
ker v.  Strosnider,  67  W.  Va.  39,  67  S. 
E.  1087.  See  Pittsburg,  etc.  R.  Co.  v. 
Nicholas,  165  Ind.  679,  76  "N.  E.  522, 
73  N.  E.  195,  74  N.  E.  626.  Testimony 
not  offered,  though  on  file,  ignored  in 
framing  questions.  Ward  V.  Ins.  Co., 
82  Neb.  499,  118  N.  W.  70. 
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623-61     McDonald    v.    Co..    I'O    R.    I. 
4(;7,  7j\)  A.  391. 

Even  if  necessary  to  suspend  examina- 
tion of  the  t'Xjiort  anil  [honc  ttio  miss- 
ing faf't  on  leave  of  the  court  which 
would  be  granted  as  matter  of  course. 
But  if  the  testimony  of  the  expert  is 
followed  up  by  proof  of  the  fact,  this 
is  not  reversible  error.  Any  other 
holding  would  defeat  legitimate  recov- 
eries by  a  strict  and  harsh  construc- 
tion of  the  rules  of  evidence.  Stand- 
ard Ace.  &  Life  Ins.  Co.  v.  Wood,  116 
Md.  575,  82  A.  702. 
624-64  Woodward  v.  R.  Co.,  122  Fed. 
66,  58  C.  C.  A.  402;  Grasselli  Chem. 
Co.  r.  Davis,  166  Ala.  471,  52  S.  35; 
Parrish  v.  S.,  139  Ala.  16,  36  S.  1012; 
Ince  V.  S.,  77  Ark.  426,  93  S.  W.  65; 
St.  Louis,  etc.  R.  Co.  v.  Hook,  S3  Ark. 
584,  104  S.  W.  217;  Perkins  r.  Co.,  155 
Cal.  712,  103  P.  190;  P.  v.  James,  5 
Cal.  App.  427,  90  P.  561;  Jones  v.  City, 
20  Ida.  5,  116  P.  110;  Botwinis  f.j  All- 
good,  113  111.  App.  188;  Netcher  v. 
Bernstein,  110  111.  App.  4S4;  Chicago 
C.  R.  Co.  V.  Bundy,  210  111.  39,  71  N. 
E.  2S;  Indianai)olis,  etc.  Co.  v.  Formes, 
40  Ind.  App.  202,  80  N.  E.  872;  Wing- 
field  r.  McClintock,  85  Kan.  452,  116 
P.  488,  af.  85  Kan.  207,  113  P.  394; 
Order  of  U.  C.  T.  r.  Barnes,  75  Kan. 
720,  90  P.  293;  Larson  r.  R.  Co.,  213 
Mass.  262,  98  N.  E.  1048;  C.  r.  Tucker, 
189  Mass.  457,  76  N.  E.  127;  Ilolton  /;. 
Cochran.  208  Mo.  314,  106  S.  W.  1035; 
Millirons  r.  R.  Co.,  176  Mo.  App.  39, 
162  S.  W.  1069;  Rossicr  r.  R.  Co.,  125 
Mo.  App.  159,  101  S.  W.  1111;  S.  r. 
Crowe,  39  Mont.  174,  102  P.  579;  Ward 
V.  Ins.  Co.,  82  Neb.  499,  118  N.  W.  70; 
Ilamblin  r.  S.,  81  Neb.  148,  115  N.  W. 
850;  Daggett  r.  R.  Co.,  75  N.  J.  L. 
630,  08  A.  179;  Coles  r.  R.  Co.,  49  Misc. 
246,  97  N.  y.  S.  289;  Swanson  r.  Co., 
22  N.  D.  563,  135  N.  W.  207;  Crosbv 
f.  R.  Co.,  53  Or.  496,  100  P.  300;  0  ill- 
man  r.  R.  Co.,  224  Pa.  267,  73  A.  342; 
El  Paso  E.  R.  Co.  v.  Bolgiano  (Tex. 
Civ.),  109  S.  W.  388;  Betts  r.  S.,  43 
Tex.  Cr.  522,  89  S.  W.  413;  Lindsav, 
etc.  Co.  r.  Land  Co.  (Utah).  137  P. 
837;  Norfolk  &  W.  R.  Co.  r.  Spears,  110 
Va.  no,  65  S.  E.  482  (details  of  testi- 
monv  need  not  be  given);  TTnnstad  r. 
R..  Co..  44  Wash.  505,  87  P.  832;  S.  r. 
Fnderwood.  35  Wash.  558.  77  P.  863; 
Dralle  r.  Reedsburg,  140  Wis.  319.  122 
N.  W.  771. 

See  P.  V.  Weick.  123  App.  Div.  328,  107 
N.  Y.  S.  90S;  Nelson  v.  R.  Co.,  130  Wis. 


214,  109  X.  W.  933;  Schissler  r.  S.,  122 
Wis.  365,  99  N.  W.  593;  Oborn  r.  S., 
143  Wis.  249,  126  N.  W.  737. 
Of  course  the  answer  of  the  exi^ert 
goes  for  nothing  if  the  .jury  finds  no 
proof  of  facts  assumed.  Pensacola,  etc. 
Co.  r.  Bissett,  59  Fla.  360,  52  S.  367. 
626-65  Long  Distance  T.  &  T.  Co. 
V.  Schmidt,  157  Ala.  391,  47  S.  731; 
Landis  r.  Watts,  82  Xeb.  359,  117  X.  W. 
705.  See  Order  of  U.  <'.  T.  r.  Barnes, 
75  Kan.  720,  90  P.  293. 
In  Taylor  r.  R.  Co.,  166  Mo.  Apji.  131, 
148  S.  W.  470.  the  court  said:  "Objec- 
tion, we  think  too  critical,  is  made  to 
the  hypothetical  quesition  as  to  the 
distance  in  whii  h  a  car  could  have  been 
stopped,  going  at  the  rate  of  ten  miles 
an  hour,  as  the  one  in  controversy  was. 
We  do  not  think  there  was  any  valid 
objection  pointed  out,  when  the  matter 
is  viewed  from  a  practical  standpoint. 
The  witness  was  familiar  with  the 
grade,  and  he  was  asked  in  what  dis- 
tance the  cars  which  were  run  on  that 
line,  running  at  the  rate  of  ten  miles 
an  hour,  could  be  sto]iped.  We  .judge 
from  the  objection  that  the  question 
should  have  been  made  to  apply  only 
to  the  particular  car  which  struck  the 
wagon.  If  so,  it  would  be  rare  that 
evidence  of  this  nature  could  be  pro- 
duced for  a  plaintiff  in  cases  of  col- 
lision with  cars.  If  there  was  any 
peculiarity  about  this  car  from  those 
in  general  use  on  that  line,  defendant 
could  have  made  it  the  basis  for  cross- 
examination,  or  evidence  in  its  own 
behalf." 

626-66     Collins    r.    Chipman,   41    Tex. 
Civ.   563,  95   S.  W.  666. 
626-67     Contra.  Davis  r.  S.,  54  Tex, 
Cr.    236,    114    S.   W.   366. 
626-68     Van   Wyk   r.  P.,  45  Colo.  1, 
99    P.    1009;    Keatlev    v.    Fraternitv,    2 
Bovco    (Del.),    511,    82    A.    294;    S.    v. 
Stewart,   156  N.   C.   636,   72  S.   E.  193; 
Galveston,  etc.  R.  Co.  r.  Ilenefv   (Tex. 
Civ.),  115  S.  W.  57;  Curtley  t\  See,  51 
Wash.   242,  98  P.  667. 
627-69     Iloagland     t'.     Canfiold,     160 
Fed.    146. 

Even  though  it  necessitate  the  incor- 
poration of  ajijiarently  trivi;il  facts 
into  the  question.  In  re  Benjamin's 
Will.  136  N.  Y.  S.  1070. 
All  facts  necessary  for  expression  of 
oj^inion  based  u]>nn  evidence  in  the 
case.  Am.  Towintr  it  Lightering  Co.  V. 
Co.,  117  Md.  660,  S4  A.  182. 
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All  material  facts  on  which  there  is 
evicler.i-e  luav  be  included.  Fowler  v. 
Co.,  IS  S.  ])'.  131,  99  N.  W.  KiO.-i. 
637-70  Question  need  not  include  all 
the  evidence.  Townsend  V.  Butte,  41 
Mont.  410,  109  P.  969;  Comeau  r.  Man- 
uel &  Sons  Co.,  84  Vt.  501,  SO  A.  51. 
637-72  In  re  Munier's  Est.,  147  la. 
312,  126  N.  W.  149. 
Fact  to  "be  ultimately  determined,  may 
be  stated.  Helland  r.  Bridenstine,  55 
Wash.  470,  104  P.  626. 
637-73  Levy  v.  Iron  Works,  143  App. 
Div.  7,  127  N.  Y.  S.  506. 
627-74  P.  V.  Cord,  157  Cal.  562,  108 
P.  511;  P.  V.  Guaragna,  23  Cal.  App. 
120,  137  P.  279;  Whiting-M.  C.  Co.  t: 
Preston,  121  Md.  210,  88  A.  110;  Avery 
v.  S.,  120  Md.  229,  88  A.  148;  Miller 
V.  Leib,  109  Md.  414,  72  A.  466;  Quin- 
ley  V.  Tr.  Co.  (Mo.  App.),  165  S.  W. 
346;  Palmer  v.  E.  Co.,  142  Mo.  App. 
440,  127  S.  W.  96;  Landis  v.  Watts,  84 
Neb.  671,  121  N.  W.  980;  S.  v.  Maioni, 
78  N.  J.  L.  339,  74  A.  526;  Knutson  v. 
Moe  Bros.,  72  Wash.  290,  130  P.  347; 
Ferguson  v.  Truax,  136  Wis.  637,  118 
N.  W.  251.  See  Impkamp  v.  Co.,  108 
Mo.  App.  655,  84  S.  W.  119;  Heinzle 
f.  E.  Co.,  182  Mo.  528,  81  S.  W.  848; 
Chicago,  etc.  E.  Co.  v.  Cain,  37  Tex. 
Civ.  531,  84  S.  W.  682.  But  see  St. 
Louis,  etc.  E.  Co.  v.  Hook,  83  Ark.  584, 
104  S.  W.  217;  Ince  v.  S.,  77  Ark.  426, 
93   S.  W.  65. 

Question  must  not  omit  facts  whose 
inclusion  is  necessary  to  render  answer 
of  value  to  .jury.  Fuchs  V.  Tone,  218 
111.  445,  75  N.  "E.  1014;  Bait.,  etc.  E. 
Co.  V.  Trader,  106  Md.  635,  68  A.  12; 
El  Paso  E.  E.  Co.  v.  Bolgiano  (Tex. 
Civ.),  109  S.  W.  388.  See  Chicago  v. 
O'Donnell,  124  111.  App,  78;  Earp  v.  S. 
(Miss.),  38  S.  288. 

Hypothetical  question  one  of  a  series. — 
In  such  case  an  omission  of  a  fact  in 
one  question  will  be  remedied  if  the 
other  questions  contain  it.  Eiley  v.  City 
of  Independence  (Mo.),  167  S. 'W.  1022. 
628-75  Bouvier  v.  Brass,  12  Ariz. 
310,  100  P.  799;  Williams  v.  Fulkes,  103 
Ark.  196,  146  S.  W.  480;  Bait.  &  O.  E. 
Co.  i\  Dever,  112  Md.  296,  75  A.  352; 
P.  V.  Parker,  166  Mich.  587,  131  N.  W. 
1120;  S.  V.  Thompson,  153  N.  C.  618, 
69  S.  E.  254;  S.  v.  Holly,  155  N.  C. 
485,  71  S.  E.  450;  S.  v.  Garrison,  59 
Or.  440,  117  P.  657;  De  Hoyes  v.  R. 
Co.,  52  Tex.  Civ.  543,  115  S.  W.  75. 
628-76  Carter-Eice  r.  Aubin,  172 
Fed.  916,  97  C.   C.  A.   274;   Ince   v.   S., 


77  Ark.  426,  93  S.  W.  65;  Scurlock  v. 
Boone,  142  la.  580,  120  N.  W.  313; 
Order  of  U.  C.  T.  v.  Barnes,  75  Kan. 
720,  90  P.  293;  Carroll  v.  E.  Co.,  200 
Mass.  527,  86  N.  E.  793;  Oborn  V.  S., 
143  Wis.  249,  126  N.  W.  737. 
628-77  Wingfield  t".  McClintock,  85 
Kan.  452,  116  P.  488,  af.  85  Kan.  207, 
113  P.  394;  Beave  v.  Co.,  212  Mo.  331, 
111  S.  W.  52;  Kearner  v.  C.  S.  Tanner 
Co.,  31  E.  I.  203,  76  A.  833;  Gulf,  etc. 
E.  Co.  V.  Abbott  (Tex.  Civ.),  146  S.  W. 
1078. 

Truth  of  matters  assumed  is  for  the 
jury.  Eyan  v.  P.,  50  Colo.  99,  114  P. 
306. 

628-78  Eeardon  v.  L.  Co.,  21  Oal. 
App.  357,  131  P.  804. 
628-79  €arter-Eice  v.  Aubin,  172 
Fed.  916,  97  C.  C.  A.  274;  P.  v.  Clem- 
ente,  130  N.  Y.  S.  612. 
628-81  P.  V.  Guaragna,  23  Cal.  App. 
120,  137  P.  279.  See  also  vol.  9,  p.  93, 
n.  12. 

629-83  See  S.  v.  Blackburn,  136  la. 
743,  114  N.  W.  531.  But  see  P.  v. 
Bowers,  1  Cal.  App.  501,  82  P.  553; 
Allen  V.  Co.,  212  Mass.  191,  98  N.  E. 
618;  Dean  v.  Wabash  E.  Co.,  229  Mo. 
425,  129  S.  W.  953.  Contra,  Medical 
books  admissible  as  substantive  evi- 
dence. Birmingham,  etc.  Co.  v.  Moore, 
148  Ala.  115,  42  S.  1024. 
629-84  Draper  y.  E.  Co.,  161  N.  C. 
307,   77  S.  E.  231. 

629-85  Curtice  v.  Dixon,  74  N.  H. 
386,  68  A.  587. 

629-86  Eesults  observed  by  witness 
in  particular  instances  may  not  be  giv- 
en on  direct  examination.  Holden  v. 
Co.,  109  Minn.  59,  122  N.  W.  1018. 
629-88  Councill  v.  Mayhew,  172  Ala. 
295,  55  S.  314;  P.  v.  Zito,  141  111.  App. 
534;  Brown  v.  Dist.  (la.),  143  N.  W. 
1077;  Eathjen  v.  Ace.  Assn.,  93  Neb. 
629,  141  N.  W.  815;  Houston,  etc.  R. 
Co.  V.  Fox  (Tex.  Civ.),  156  S.  W.  922. 
See  Kasjeta  v.  Co.,  73  N.  H.  22,  58  A. 
874;  Chicago,  etc.  E.  Co.  v.  Harton,  40 
Tex.  Civ.  235,  88  S.  W.  857. 
629-89  Burk  v.  Eeese,  143  la.  496, 
121  N.  W.  1016;  Underwood  i\  Quantic, 
85  Kan.  Ill,  116  P.  361;  Paul  v.  Clem- 
ents, 176  Mich.  251,  142  N,  W.  384; 
Winn  V.  Woodmen,  138  Mo.  App.  701, 
119  S.  W.  536;  Allen  v.  Coal  Co.,  43 
Mont.  269,  115  P.  673;  Parker  v.  E.,  84 
Vt.  329,  79  A.  865;  Eraser  v.  Blanchard, 
S3  Vt.  136,  73  A.  995. 
630-91  Pate  v.  Coal  Co.,  158  111.  App. 
578;   Leinen  v.  Joslin   (la.),  142  N.  W. 
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988;  Lack  Malleable  Iron  Co.  v.  Gra- 
ham, 147  Ky.  u;i,  143  S.  W.  1016;  Fahr 
V.  R.  Co.  (N.  J.  L.),  72  A.  G9;  Missouri, 
etc.  R.  Co.  v.  Dalton,  .56  Tex.  Civ.  82, 
120  S.  W.  240;  Citizens  S.  Bk.  v.  Ins. 
Co.  (Vt.),  86  A.  10.36;  Morgan  v.  Hen- 
drick,  80  Vt.  2S4,  67  A.  702.  See  Trull 
V.  Woodmen,  12  Ida.  318,  8.5  P.  1081. 
631-94  If  ajiplication  of  mechanical 
appliances  is  involved  and  their  char- 
acter and  witness'  familiarity  with 
them  is  shown,  general  questions  may 
be  put  as  to  proper  and  safe  way  to 
operate  them.  Meily  r.  R.  Co.,  215 
Mo.  567,  114  S.  W.  1013. 
631-95  Gallatin  v.  Irr.  Co.,  163  Cal. 
405,  126  P.  864;  In  re  IIi^r<rins'  Est.,  156 
Cal.  257,  104  P.  6;  Brown  r.  Dist.  (la.), 
143  N.  W.  1077.  See  Hvde  r.  Fall 
River,  197  Mass.  4,  83  N.  E.  323. 
631-96  Ilussong  D.  M.  Co.  v.  Co.,  173 
Fed.  236;  Aeolian  Co.  v.  Co.,  157  Fed. 
320;  Piper  v.  Murrav,  43  Mont.  230, 
115  P.  669;  Maurer  r.  Gould  (N.  J.),  59 
A.  28.  But  see  Chicago  r.  Rosenbaum, 
126  111.  App.  93. 

632-98  P.  V.  Dietmeyer,  164  111.  App. 
405;  Dean  v.  Wabash  R.  Co.,  229  Mo. 
425,  129  S.  W.  953;  Sherman  G.  &  E. 
Co.  V.  Belden  (Tex.  Civ.),  115  S.  W. 
897;  Chicago,  etc.  R.  Co.  v.  Ilarton,  40 
Tex.  Civ.  235,  88  S.  W.  857. 
632-1  Sherman  G.  &  E.  Co.  i'.  Bel- 
den (Tex.  Civ.),  115  S.  W.  897;  Col- 
lins r.  Chipman,  41  Tex.  Civ.  563,  95 
S.  W.  666. 

632-2  Parrish  v.  S.,  139  Ala.  16,  36 
S.  ]()12;  Thomas  V.  Co.,  106  Md.  299, 
67  A.  259.  Contra  if  question  one  of 
value.  Mayhew  v.  Brislin,  13  Ariz.  102, 
lOS   P.  253. 

632-3  S.  v.  Buck,  88  Kan.  114.  127 
P.  631;  Thomas  v.  Co.,  106  Md.  .2!t!i,  67 
A.  259. 

633-4  See  West,  etc.  Comrs.  r.  Boal, 
232  111.  248.  83  N.  E.  824. 
633-5  Drexler  r.  Borough,  23S  Pa. 
376,  86  A.  272.  But  see  Chicago,  etc.  R. 
Co.  V.  Schraitz,  211  111.  446,  71  N.  E. 
1050. 

634-8  Shaughnessv  r.  Holt.  236  111. 
485,  86  N.  E.  256;  .Tacobv  r.  R.  Co.,  153 
App.  Div.  352,  138  X.  Y.  S.  4S6;  Citi- 
zens S.  Bk.  V.  Ins.  Co.  (Vt.),  86  A. 
1056. 

While  it  is  not  competent  to  ask  wit- 
ness how  many  times  he  has  testified 
for  defense  in  similar  actions,  he  may 
be  asked  as  to  number  of  times  he  has 
testified  for  defendant.  McMnlion  V. 
R.  Co.,  239  111.  334,  88  N.  E.  223. 


634-9  Vaughan's  S.  Store  v.  String- 
fellow,  56  Flu.  7ns,  48  S.  410,  cit.  the 
text.  But  see  Rowe  r.  Co.,  44  Wash. 
658,  87  P.  921. 

634-11  Reid  v.  S.  (Ala.),  61  S.  324; 
Thomas  r.  S.,  156  Ala.  166,  47  S.  257; 
Burkhard  v.  Water  Co.,  243  Pa.  369,  90 
A.  157;  Drexier  i".  Borough,  238  Pa. 
376,  86  A.  272;  Carr  v.  Co.,  26  R.  I. 
ISO,  58  A.  678;  Missouri,  etc.  R.  Co. 
V.  Farris  (Tex.  Civ.),  126  S.  W.  1174; 
Brey  v.  Forre&tal,  151  Wis.  245,  138 
N.  W.  645. 

To  test  in  every  reasonable  way  not 
only  the  credibility  of  tiie  witness,  but 
also  the  soundness  and  reasonableness 
of  his  opinions  elicited  in  the  direct 
examination  as  to  an  issue  offered  by 
adverse  partv.  Conway  v.  R.  Co.,  161 
Mo.  App.  S\]  142  S.  W.  1101. 
An  expert  cannot  be  asked  on  cross- 
examination  as  to  whether  results  in 
other  eases  were  not  adverse  to  opin- 
ions gi\en  by  him.  Watts  i\  S.,  99 
Md.  30,  57  A.  542.  But  see  C.  r.  Tuck- 
er, 189  Mass.  457,  76  X.  E.  127  (dis- 
cretionary with  court).  Comp.  Chicago, 
etc.  R.  Co.  r.  Schmitz,  211  111.  446,  71 
X.    E.    lOoO. 

634-13  McDade  v.  S.  (Ala.  App.),  64 
S.  519;  Moennich  v.  Chicago,  147  111. 
App.  553. 

635-14  Smith  v.  S.  (Ala.),  62  S. 
184;  St.  Louis,  etc.  R.  Co.  r.  Fithian, 
106  Ark.  491,  155  S.  W.  88;  Chicago 
U.  T.  Co.  V.  Ertrachter,  228  111.  114,  81 
N.  E.  816;  Howard  v.  Creech,  31  Kv. 
L.  R.  201,  101  S.  W.  974.  See  West, 
etc.  Comrs.  r.  Boal,  232  111.  248,  83  X. 
E.  824. 

635-15  Donnelly  v.  R.  Co.,  163  111. 
App.  7;  Mayor,  etc.  r.  Yost,  121  Md. 
366,  35  A.  342;  Minihan  r.  R.  Co.,  205 
:^rass.  402,  91  X,  E.  414  (all  that  took 
place  and  was  said  when  witness  exam- 
ined plaintiff  in  jiresence  of  her  physi- 
cian mav  be  shown);  In  re  Bremerton, 
73  Wasli.  565,  132  P.  240.  See  Martin 
W.  Co.  r.  R.  Co.  (la.),  143  X.  W.  497; 
Butcher  r.  Geissenhniner,  100  X.  Y.  S, 
Mil;  Panhandle  &  G.  R.  Co.  r.  Kirbv, 
42  T.'N.  Civ.  31(1.  91  S.  W.  173. 
Whether  test  applied  by  witness  was 
fair,  may  bo  asked  on  cross-examina- 
tion. Rowo  V.  Co.,  44  Wash.  658,  87 
P.  921. 

635-16     See    S.    r.    Blackburn     (la.), 
110    X.    W.    275.      But   see    Mitchell    v. 
Leech,   69   S.   C.   413,   48   S.   E.   290. 
Wliether  authorities  <lo  not  lay  down  a 
dillerent    doctrine    may    be    asked    on 
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cross-examination.  Chicago  U.  T.  Co. 
V.  Ertrachter,  228  111.  114,  81  N.  E.  816. 
636-17  Griffith  v.  Co.,  14  Cal.  App. 
145,  111  P.  107;  S.  V.  Blackburn  (la.), 
110  N.  W.  275,  See  Lilley  v.  Parkin- 
son, 91  Cal.  655,  27  P.  1091;  P.  v.  Bow- 
ers, 1  Cal.  App.  501,  82  P.  553;  S.  v. 
Thompson,  127  la.  440,  103  N.  W.  377; 
S.  V.  Moeller,  20  N.  D.  114,  126  N.  W. 
568. 

Nor  can  such  "books  be  gotten  in  evi- 
dence by  assuming  their  sui^iiosed 
teachings.  S.  v,  Blackburn  (la.),  110 
N.  W.  275. 

Account  books,  not  otherwise  admis- 
sible, competent  to  test  accuracy  of  ac- 
countant 's  report.  King  County  V. 
Whittlesey,  52  Wash.  206,  100  P.  320. 
636-18  Travelers'  Ins.  Co.  v.  Davies, 
152  Ky.  600,  153  S.  W.  956;  Eckels,  etc. 
Co.  V.  Co.,  119  Md.  107,  86  A.  3S;  Mae- 
Donald  f.  E.  Co.,  219  Mo.  468,  118  S. 
W.  78;  Beadle  v.  Paine.  46  Or.  424,  80 
P.  903.  But  see  P.  -?;.' Bowers,  1  Cal. 
App.  501,  82  P.  553. 
637-20  S.  V.  Moeller,  20  N.  D.  114, 
126  N.  W.  568. 

637-21  Linforth  v.  Co.,  156  Cal.  58, 
103  P.  320;  Gage  v.  Billing,  12  Cal. 
App.  688,  108  P.  664;  S.  v.  Saxon,  ,87 
Conn.  5,  86  A.  590;  In  re  Anderson,  79 
Conn.  535,  66  A.  7;  Souft  v.  Pvle,  1 
Boyce  (Del.)  192,  75  A.  619;  Shaffer  v. 
U.  S.,  24  App.  Cas.  (D.  C.)  417;  Gra- 
ham V.  Graham,  137  Ga.  668,  74  S.  E. 
426;  Mitchell  v.  S.,  6  Ga.  App.  554,  65 
S.  E.  326,  cit.  the  text;  Carscallen  v. 
Co.,  15  Ida  444,  98  P.  622;  P.  v.  Jen- 
nings, 252  111.  534,  96  N.  E.  1077;  Stan- 
ley V.  Taylor  (la.),  142  N.  W.  81;  Mur- 
phy V.  Murphv,  146  la.  255,  125  N.  W. 
191;  S.  V.  Blackburn,  136  la.  743,  114 
N.  W.  531;  Gately  v.  Taylor,  211  Mass. 
60,  97  N.  E.  619;  C.  v.  Howard,  205 
Mass.  128,  91  N.  E.  397;  Hull  v.  R.,  158 
Mich.  682,  123  N.  W.  571;  Musolf  v. 
Co.,  108  Minn.  369,  122  N.  W.  499; 
Young  V.  R.  Co.,  227  Mo.  307,  127  S. 
W.  19;  S.  V.  Daly,  210  Mo.  664,  109  S.  } 
W.  53;  Inman  v.  R.  Co.,  157  Mo.  App.] 
171,  137  S.  W.  3;  F.  W.  Brockman,  etc. 
Co.  V.  Aaron,  145  Mo.  App.  307,  130  S. 
W.  116;  Davis  v.  Dist.,  84  Neb.  858,  122 
K  W.  38;  Lubbee  v.  Hilgert,  135  App. 
Div.  227,  120  N.  Y.  S.  387;  Byrne  v. 
Bvrne,  109  App.  Div.  476,  96  N.  Y.  S. 
375;  C.  V.  Shults,  221  Pa.  466,  70  A. 
823,  17  Pa.  Dist.  47;  Helland  r.  Briden- 
stine,  55  Wash.  470,  104  P.  626.  See 
Dean    v.   Wks.,   106   Mo.   App.    167,   80 


S.  W.  £92;  Sheldon  V.  Wright,  80  Vt. 
298,  67  A.  807. 

Though  questions  arising  in  trial  are 
' '  so  far  apart  from  tlie  field  of  gen- 
eral knowledge,  and  so  peculiarly  with- 
in the  scope  of  professional  learning 
and  experience,  that  the  testimony  of 
the  expert  witnesses  is  entitled  to 
great  consideration  by  the  jury,  still 
the  .jury  can  not  be  required,  as  mat- 
ter of  law,  to  accept  the  conclusions 
of  such  witnesses."  Robinson  v.  Crot- 
well  (Ala.),  57  S.  23.  And  see  Cen- 
tral of  Georgia  R.  Co.  v.  Clements,  2 
Ala.  App.  520,  57  S.  52. 
638-22  Costello  v.  S.,  176  Ala.  1,  58 
S.  202;  Landrum  v.  Swann,  8  Ga.  App. 
209,  68  S.  E.  862;  St.  Louis,  etc.  Co.  v. 
Weldon,  39  Okla.  369,  135  P.  8. 
638-33  Stanley  v.  Taylor  (la.),  142 
N.  W.  81. 

639-27  Hunt  v.  R.  Co.,  199  Mass. 
220,  85  N.  E.  446;  Cunningham  v. 
Friendly  (Or.),  139  P.  928;  U.  S.  V. 
Trono,  3  Phil.  Isl.  213;  King  County  v. 
Whittlesey,  52  Wash.  206,  100  P.  320. 
See  Frank  v.  Co.,  18  O.  Dec.  32. 
640-29  Sundh  Elee.  Co.  v.  Elec.  Co., 
204  Fed.  277,  122  C.  C.  A.  475;  Mar- 
bury  V.  R.  Co.,  176  Fed.  9,  99  C.  C.  A. 
483,  cit.  the  text;  Gilbert  v.  Lloyd,  170 
111.  App.  436;  Longfellow  v.  Vernon 
(Ind.  App.),  105  N.  E.  178;  Zook  f. 
Welty,  156  Mo.  App.  703,  137  S.  W. 
989;  McFadden  r.  R.  Co.,  161  Mo.  App. 
652,   143   S.  W.   884. 

The  opinion  of  experts  based  on  their 
personal  observation  as  well  as  their 
scientific  knowledge,  cannot  be  disre- 
garded bv  the  jury.  S.  v.  Vance,  38 
Utah  1,  ilO  P.  434. 
Test  of  consistency  and  reasonableness, 
having .  reference  to  all  the  evidence, 
should  be  applied.  In  re  Am.  Board 
of  Comrs.,  102  Me.  72,  66  A.  215; 
Bueher  v.  R.  Co.,  139  Wis.  597,  120 
N.  W.  518  (reasonableness  of  conclu- 
sion, important). 

640-30  Mageau  v.  R.  Co.,  106  Minn. 
375,  119  N.  W.  200;  Burke  v.  Cleveland, 
6  O.  N.  P.  (N.  S.)  225;  King  County  v. 
Whittlesey,  52  Wash.  206,  100  P.  320. 
Opinions  inconsistent  with  conunon 
knowledge  or  ordinary  observation,  not 
accepted.  Ladwig  v.  Co.,  141  Wis.  191, 
124  N.  W.  407. 

640-32  P.  V.  Hales,  23  Cal.  App.  731, 
139  P.  667;  S.  v.  Kelly,  77  Conn.  266, 
58  A.  705  (must  be  weighed  and  tested 
by  rules  applicable  to  othfr  testimony); 
S.  V.  Briscoe,  6  Penne.   (Del.),  401,"  67 
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A,  154;  King  t.  Gilson,  191  Mo.  307, 
90  S.  W.  3()7;  S.  V.  Wertz,  191  Mo.  569, 

90  S.  W.  83S;  In  re  Gcdnev's  Will,  142, 
N.  Y.  S.  157;  In  re  Mara, 'l 37  N.  Y.  S. 
151;  Turner  v.  S.,  48  Tex.  Cr.  585,  89 
S.  W.  975.  See  Atkins  v.  S.,  119  Tenn. 
45S,  105  S.  W.  353. 

Extra-legal  action  of  witness  in  ac- 
cordance with  his  testimony  does  not 
add  to  its  value.  Burke  v.  Cleveland, 
(i  O.  N.  P.  (X.  S.)  225. 
6-10-33  Wendl  v.  Fuerst  (Ore.),  13G 
P.  1. 

640-34  Eoyal  Ex.  Assur.  v.  Co.,  166 
Fed.  32,  92  C.  C.  A.  66;  Zimmer  v.  Kil- 
born,  165  Cal.  523,  132  P.  1026;  Seuf- 
ferle  v.  McFarland,  28  App.  Cas.  (D. 
C.)  94;  So.  R.  Co.  v.  Lowe,  139  Ga. 
362,  77  S.  E,  44;  Jennings  v.  Stripling, 
127  Ga.  778,  56  S.  E.  1026  (value  of 
services);  Atlantic  &  B.  R.  Co.  f.  Co., 
125  Ga.  478,  54  S.  E.  530  (value); 
Korab  v.  R.  Co.  (la.),  146  N.  W.  765; 
Fitter  V.  Co.,  143  la.  689,  121  N.  W. 
48;  Moore  v.  R.  Co.,  151  la.  353,  131 
N.  W.  30;  Helm  v.  Ins.  Co.,  132  la.  177, 
109  N.  W.  605  (value);  Patterson  r. 
Tr.  Co.  (Mo.),  103  S.  W.  955;  Fields 
V.  R.  Co.,  169  Mo.  App.  624,  155  S.  W. 
845;  Sackman  v.  Freeman,  130  Mo.  App. 
384,  109  S.  W.  818  (must  consider,  but 
are  not  bound  by  expert  testimony  as 
to  reasonable  value  of  brokerage  serv- 
ices);  Widman  Inv.  Co.  v.  City,  191 
Mo.  459,  90  S.  W.  763;  Roberts  v.  Jones, 
156  Mo.  App.  552,  137  S.  W.  639; 
Pritchard  v.  Hooker,  114  Mo.  App.  605, 
no  S.  W.  415  (value);  Ward  v.  Ins.  Co., 

91  Nob.  52,  135  N.  W.  220;  In  re 
Schmidt's  Will,  139  N.  Y.  S.  464;  In  re 
Titus  Street,  123  N.  Y.  S.  1018;  Draper 
V.  R.  Co.,  161  N.  C.  307,  77  S.  E.  231; 
Baber  v.  Caples  (Ore.),  138  P.  472;  Gal- 
veston, etc.  R.  Co.  V.  Gillespie,  48  Tox. 
av.  56,  106  S.  W.  707;  Southern  K.  R. 
Co.  r.  West  (Tex.  Civ.),  102  S.  W.  1174; 
Sheldon  r.  Wright,  SO  Vt.  298,  67  A. 
807;  Depow  i\  R.  Co.,  151  Wis.  109,  138 
N.  W.  42  (as  to  amount  of  damages). 
See  U.  S.  V.  Chisholm,  153  Fed.  SOS. 
Opinions  of  experts  are  merely  advisory 
and  not  binding;  jury  should  accord 
them  such  Aveight  as  they  believe,  from 
all  the  evidence,  thev  are  entitled  to. 
Markey  v.  R."  Co.,  185  Mo.  348,  84  S. 
W.  61.  See  <Juyon  r.  R.  Co.,  49  Misc. 
514,  97  N.  Y.  S.  1038  (value  of  med- 
icnl    Bcrvices). 

Market  value. — While  testimony  ns  to 
market  value  does  not  involve  the 
opinion   of   the   witness   as   to   what    a 


particular  commodity  is  worth,  at  the 
same  time  it  is  not  such  an  opinion  of 
a  witness  testifying  as  an  expert  as 
that  the  jury  would  have  a  right  to 
absolutely  disregard  it,  where  it  was 
uncontradicted.  McXamara  r.  Cotton, 
Co.,  10  Ga.  App.  669,  73  S.  E.  1092. 
When  unreasonable,  opinions  of  experts 
not  bindinu".  Rcstetskv  r.  R.  Co.,  106 
]\ro.  App.  382,  S5  S.  W.  6G5. 
Expert  testimony  as  to  value  of  attor- 
ney's services,  not  conclusive  on  court, 
since  it  is  capable  of  forming  and  exer- 
cising an  independent  judgment.  Lee 
V.  Lomax,  219  111.  218,  76  N.  E.  377; 
Dinkelspiel  r.  Pons,  119  La.  236,  43  S. 
1018;  Brooklvn  Heights  R.  Co.  r.  R. 
Co.,  109  N.  Y.  S.  31.  See  Am.  S.  Co.  v. 
Co.,  158  Fed.  978,  86  C.  C.  A.  182;  Coch- 
ran V.  Lee,  28  Ky.  L.  R.  344,  89  S.  W. 
145. 

Court  no  judicial  knowledge  suflicient 
to  rebut  opinions  of  exj-erts  that  air 
brake  is  more  efticacious  alone  than  in 
conjunction  with  reversal  of  engine. 
Harris  v.  R.,  153  Ala.  139,  44  S.  962, 
14  L.  R  A.  (N.  S.)  261,  over.  Central, 
etc.  R.  Co.  r.  Foshee,  125  Ala.  199,  27 
S.  1006.  But  see  dissent. 
641-35  Denison  v.  Co.,  135  Fed.  864; 
Cleveland  r.  Wheeler,  8  Ala.  App.  615, 
62  S.  309;  Mitchell  r.  S.,  6  Ga.  App. 
554,  65  S.  E.  326;  cit.  the  text;  Towle 
r.  Parsons  (Ta.),  141  N.  W.  1049;  S. 
f.  Stapp.  246  Mo.  338,  151  S.  W.  971; 
Poumeroule  v.  Cable  Co.,  167  Mo.  App. 
533,  152  S.  W.  114,  165-  S,  W.  1174;  S. 
r.  Herron,  77  N.  J.  L.  523,  71  A.  274; 
Rushing  r.  R.  Co.,  149  N.  C.  158,  62 
S.  E.  890;  Houston,  etc.  R.  Co.  r.  Hirsch 
(Tex.  Civ.),  160  S.  W.  426; -James  V. 
Robertson,  39  Utah  414,  117  P.  1068. 
But  see  Ball  r.  Skinner,  134  la.  298, 
111  N.  W.  1022. 

Expert  opinions  not  to  be  disregarded 
if  nature  of  case  such  tliat  juror's  ex- 
perience, knowledge  and  common  sense 
not  an  aid,  and  o]iinions  not  discred- 
ited. Ker-SN-in  v.  Friedman,  127  Mo. 
App.  519,  105  S.  W.  1102.  See  Restet- 
skv  r.  R.  Co.,  106  Mo.  App.  382,  85 
S.W.  665. 

Where  a  view  by  jury  has  been  had 
they  are  not  bound  to  base  their  ver- 
dict entirely  ui^on  opinions  of  experts 
as  to  value,  although  there  is  no  other 
evidence.  West,  etc.  Comrs.  r.  Boal,  232 
Til.  248,  83  N.  E.  824.  But  such  opin- 
ions cannot  be  whoUv  .lisregarded.  T)u 
Pont  r.  Dist..  203  111."  170.  67  X.  E.  815. 
642-36    Louft  v.  Pyle,  1  Boyce  (Del.) 
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192,  75  A.  619;  S.  r.  Collins,  5  Penne. 
(Del.)  263,  62  A.  224;  Sayre  v.  Trus- 
tees, 192  Mo.  95,  90  S.  W.  787. 
643-37  Ducharme  v.  E.  Co.,  203 
Mass.  384,  89  N.  E.  561;  Johnson  r. 
E.  Co.,  107  Minn.  285,  119  N.  W.  1061. 
642-38  Arkansas  S.  E.  Co.  v.  Wing- 
field,  94  Ark.  75,  126  S.  W.  76;  S.  v. 
Collins,  5  Penne.  (Del.)  263,  62  A.  224; 
Hollidav  r.  O'Donnell  (Ind.  App.),  101 
N.  E.  642;  Bird  V.  Hart-Parr  Co.  (la.), 
146  N.  W.  74;  Ewing  v.  Co.,  65  W. 
Va.  726,  65  S.  E.  200;  Bucher  v.  E. 
Co.,  139  Wis.  597,  120  N.  W.  518. 
643-43  In  re  Anderson,  79  Conn. 
535,  66  A.  7;  Terre  Kaute  T.  &  L.  Co. 
V.  Payne,  45  Ind.  App.  132,  89  N.  E. 
413;  Peterson  v.  Brackey,  143  la.  75, 
119  N.  W.  967;  Lubbee  v.  Hilgert,  135 
App.  Div.  227,  120  N.  Y.  S.  387;  Nor- 
folk &  W.  E.  Co.  V.  Sollenberger,  110 
Va.  606,  66  S.  E.  857;  Hedger  v.  S., 
144  Wis.  279,  128  N.  W.  80.  See  Eob- 
inson  V.  Jones,  105  Md.  62,  65  A.  814 
(testamentary  capacity) :  Shoemaker  V. 
Elmer,  70  N.  J.  L.  710,  58  A.  940. 
643-44  The  Medea,  173  Fed.  498; 
Moon  V.  Wright  (Ga,  App.),  78  S.  E. 
141;  Austin  V.  Austin,  260  111.  299,  103 
N.  E.  268;  Louisville,  etc.  E,  Co.  v. 
Admx.,  28  Ky.  L.  E.  989,  90  S.  W.  977; 
Succession  of  White,  132  La.  890,  61  S. 
860;  Illinois  C.  E.  Co.  r.  Emmerson,  91 
Miss.  230,  44  S.  928  (testimony  of  eye- 
witness to  facts);  In  re  Fuller's  Est., 
222  Pa.  182,  70  A.  1005;  Howard  v. 
Howard,  112  Va.  566,  72  S.  E.  133; 
W^ampler  v.  Harrell,  112  Va.  635,  72 
S.  E.  135;  Comstock  v.  Lumb.  Co.,  69 
W.  Va.  100,  71  S.  E.  255.  See  Johnston 
V.  Turnbu-ll,  130  Fed.  76^,  65  C.  C.  A. 
157. 

Testimony  of  injured  person  as  to  ex- 
tent of  injury  and  suffering  may  be 
accepted  in  preference  to  contrary  tes- 
timony of  "a  whole  college  of  phy- 
sicians. ' '  Southern  E.  Co.  v.  Tanker- 
slev,  3  Ga.  App.  548,  60  S.  E.  297.  See 
also  Payne  v.  Co.,  47  Wash.  342,  91  P. 
1084. 

Nature  of  issue  largely  determines 
weight  which  should  be  given  to  ex- 
pert testimony  which  conflicts  with  di- 
rect testimony,  since  it  may  be  such 
that  only  experts  can  speak  upon  it 
with  certainty.  Ball  i;.  Skinner,  134 
la.  298,  111  N.  W.  1022. 
Relative  weight  of  conflicting  expert 
and  non-expert  opinions.  See  In  re 
Peterson,  136  N.  C.  13,  48  S.  E.  561; 
Moore  v.  Oaldwell,  6  O.  C.  C.   (N.  S.) 


484.  Comp.  McMullen  v.  City,  104  App. 
Div.  337,  93  N.  Y.  S.  772;  Harvey  v. 
Fargo,  99  App.  Div.  599,  91  N.  Y.  S. 
84. 

644-46     Holcomb  v.  P.  Co.,  175  Mich, 

500,  141  N.  W.  534, 

645-47  W^here  corroborated  by  cir- 
cumstances expert  testimony  that  sig- 
nature on  note  not  genuine  was  suffi- 
cient to  warrant  jury  in  disregarding 
positive  direct  testimony  to  the  con- 
ti'arv.  Simpson  r.  Schultz,  31  Ind.  App. 
151,  67  N.  E.  457.  See  Modern  S.  Co. 
V.  County,  126  la.  606,  102  N.  W.  536. 
645-48  Carter  v.  Aubin,  172  Fed. 
916,  97  C.  C.  A.  274;  Osborn  v.  Carey, 
24  Ida.  158,  132  P.  967.  See  S.  v. 
Wertz,  191  Mo.  569,  90  S.  W.  838. 
But  satisfactory  or  unsatisfactory  char- 
acter of  proof  of  facts  hypothesized  is 
not  material.  Kesselring  v.  Hummer, 
130  la.  145,  106  N.  W.  501. 

646-50     Guarantee,    etc.   Co.  V.  Wal- 
ler, 240  Pa.  375,  88  A.  13. 
646-51     Lubbee  v.  Hilgert,  135  App. 
Div.  227,  120  N.  Y.  S.  387;  C.  V.  Shults, 
221  Pa.  466,  70  A.  823. 
It  is  not  for  jury  to  find  what  facts 
in    hypothetical    question    are    material 
or  otherwise  and  determine  weight  to 
be  given  answer  accordingly.     Burk  v. 
Eeese,  143  la.  496,  121  N.  W.  1016. 
646-53     Pinnell  v,  Kelly  (Ind.  App.), 
99  N.  E.  772. 

But  not  that  the  opinion  of  experts 
is  entitled  to  greater  weight  than  that 
of  non-experts.  Lang  v.  Lang  (la.), 
135  N.  W.  604. 

647-55  Contra,  C.  V,  Shults,  221  Pa. 
466,  70  A.  823. 

648-56  Huntsville  V.  Pulley  (Ala.), 
65  S.  405;  Citizens,  etc.  Co.  t\  Lee 
(Ala.),  -62  S.  199;  Vischer  v.  E.  Co.,  256 
111.  572,  100  N.  E.  270;  Peebles  v.  Co., 
143  111.  App.  370;  Elvers  v.  Eichards, 
213  Mass.  '515,  100  N.  E.  745.  See  infra, 
"Objections,"  96-28.  See  also  vol.  8, 
p.  109,  n.  81;  vol.  8,  p.  47,  n.  42. 
648-58  Chicago  U.  T.  Co.  v.  Eoberts, 
■229  111.  481,  82  N.  E.  401;  Kaufman 
v.  Abrams,  90  N.  Y.  S.  1068  (qualifica- 
tions). 

Form  of  objection  to  hypothetical  ques- 
tions. See  P.  V.  James,  5  Cal.  App. 
427,  90  P.  561;  Illinois  C.  E.  Co.  v. 
Becker,  119  111.  App.  221;  Botwinis  v. 
Allgood,  113  111.  App.  188;  Eiverton  C. 
Co.  tv.  Shepard,  111  111.  App.  294;  Frig- 
stad  V.  E.  Co.,  101  'Mmn.  40,  111  N,  W. 
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S38;  Bragg  v.  R.  Co.,  192  Mo.  331,  91 
S.  W.  527;  Longan  v.  Weltmer,  ISO  Mo. 
322,  79  S.  W.  655  (must  point  out  de- 
fect); S.  V.  Megorden,  49  Or.  259,  88 
P.  306. 

648-59  Empire  C.  Co.  v.  Gravlee,  9 
Ala.  App.  657,  64  S,  207;  Ryan  v.  Co., 
10  Cal.  App.  484,  102  P.  or^S  (matters 
of  common  knowledge);  Smith  v.  S., 
65  Fla.  56,  61  S.  120;  Oliver  v.  Co.  (R. 
I.),  90  A.  764;  Bvers  v.  Tv.,  1  Okla. 
Cr.  677,  100  P.  261;  C.  v.  Calhoun,  238 
Pa.  474,  86  A.  472. 

In  a  close  case  the  erroneous  admission 
of  ex])ert  testimony,  cause  for  reversal. 
Welle  V.  Co.,  1S6  'X.  Y.  S.  319,  79  N. 
E.  6;  Ferdon  v.  R.  Co.,  131  App.  Div. 
380,  115  X.  Y.  S.  352. 
649-6(>  Archer  v.  Ostemeier  (Ind. 
App.),  105  N.  E.  522;  Corrigan,  Lee  & 
Halpin  v.  Heubler  (Tex.  Civ.),  167  S. 
W.  159. 

649-61  See  Gray  v.  Phillips,  54  Tex. 
Ci\'.  148,  117  S.  W.  870. 
649-62  Capital  Tract.  Co.  v.  Cont- 
ner,  120  Md.  78,  87  A.  904. 
649-63  Bolen-D.  C.  Co.  v.  Williams, 
7  Ind.  Ty.  648,  104  S.  W.  867;  Gulf, 
etc.  E.  Co.  V.  Boyce,  39  Tex.  Civ.  195, 
87  S.  W.  395. 

"The  mere  fact  that  a  witness,  after 
testifying  to  all  the  facts  leading  to 
the  inevitable  conclusion  that  an  in- 
strument is  a  forgery,  declares  it  to 
be  such  is  not  a  harmful  or  reversible 
error."  Barber  v.  S.  (Tex.  Civ.),  142 
S.  W.  577. 

650-64  Jones  r.  S.,  174  Ala.  53,  57 
S.  31;  Princeton,  etc.  Co.  v.  Howell,  46 
Ind.  App.  572,  92  N.  E.  122;  In  re  Clin 
ton  St.  Police  Station  Site,  123  X.  Y.  S 
198;  S.  V.  Xewcomb,  58  Wash.  414,  109 
P.  355. 

Memory  and  his  veracity  are  proper 
subjects  for  investigation  upon  cross- 
examination,  and  the  accuracy  of  a  test 
upon  which  his  testimonv  is  based.  P. 
V.  Lustisj,  206  X.  Y.  162,"  99  X.  E.  183 
650-65  Landro  r.  R.  Co.,  117  Minn. 
306,  135  X.  W.  991. 
651-67  Kernan  v.  Crook,  100  Md. 
210,  59  A.  753. 

652-68  Grand  Tr.,  etc.  R.  Co.  V. 
Lindsav,  201  Fed.  836,  120  C.  C.  A.  166; 
Sanders  v.  S.,  2  Ala.  App.  13,  56  S. 
69;  Weaver  v.  S.,  1  Ala.  App.  48,  55  S. 
956;  Pace  V.  B.  Co.,  166  Ala.  519,  52 
S.  52;  Xapier  r.  Elliott,  177  Ala.  113. 
58  S.  435;  Cosmopolitan  Fire  Ins.  Co. 
V.  Gingold,  3  Ala.  App.  537.  57  S.  266; 
Pope  1-.  S.,  174  Ala.  63,  57  S.  245;  iiey- 


man  v.  R.  Co.,  174  Ala.  613,  57  S.  435; 
Carwile  V.  S.,  148  Ala.  576,  39  S.  220; 
Osborne  f.  S.,  140  Ala.  84,  37  S.  105; 
Henderson  r.  Brunson,  141  Ala.  674,  37 
S.  549;  Hunt  v.  Curtis,  151  Ala.  507, 
44  S.  54  (sufficiency  of  estate  person- 
alty to  pay  debts);  Alabama,  etc.  R. 
Co.  V.  Sarnpley,  169  Ala.  372,  53  S. 
142;  Abingdon  Mills  r.  Grogan,  167 
Ala.  146,  52  S.  596;  Bercher  r.  Gunter, 
95  Ark.  155,  128  S.  W.  1036;  Lehman  v. 
Lindenmej^er,  48  Colo.  305,  109  P.  956; 
Johnson  v.  S.,  136  Ga.  804,  72  S.  E. 
233;  McCray  c.  S.,  134  Ga.  416,  68  S. 
E.  62;  Tillman  v.  Bomar,  134  Ga.  660, 
68  S.  E.  504;  Georgia  R.  &  Electric 
Co.  V.  Cocke,  137  Ga.  720,  74  S.  E.  244; 
Holland  r.  McRae,  etc.  Co.,  134  Ga.  078, 

68  S.  E.  555;  Shuler  v.  S.,  126  Ga.  630, 
56  S.  E.  496;  Upper  Alton  v.  Green,  112 
111.  App.  439;  Grand  Trunk,  etc  R.  Co. 
r.  S.,  40  Ind.  App.  695,  82  X.  E.  1017; 
Indianapolis,  etc.  Co.  r.  Kidd,  167  Ind. 
402,  79  X.  E.  347;  Beerv  v.  Driver,  167 
Ind.  127,  76  X.  E.  967;  Craswell  v. 
Pure  Bred  Cattle,  etc.  Co.,  148  la.  9, 
126  X".  W.  90S;  Marnan  v.  R.  Co.,  156 
la.  457,  136  X.  W.  8S4;  Stokes  r.  Sac 
City,  155  la.  334,  136  X.  W.  207;  Fhed- 
eriekson  v.  R,  Co.,  156  la.  26,  135  X.  W. 
12;  D.  A.  Enslow  &  Son  r.  Ennis,  155 
la.  266,  135  X.  W.  1105;  Allen  r.  Ur- 
dangen,  141  la.  280,  119  X.  W.  724.  See 
r.  R.  Co.,  123  la.  443,  99  X.  W.  106; 
Jenkins  V.  Beachy,  71  Kan.  S57,  SO  P. 
947;  South  Covington,  etc.  R.  Co.  r. 
Core,  29  Kv.  L.  R.  836,  96  S.  W.  562; 
Bait.   &   0.  R.  Co.   r.  S.,   107   Md.  642, 

69  A.  439,  72  A.  340;  Robinson  v.  R. 
Co.,  211  Mass.  483,  98  X.  E.  576;  Greene 
f.  Corey,  210  Mass.  536,  97  X.  E.  70; 
Carnrick  v.  Liquozone  Co.,  210  Mass. 
594,  97  X.  E.  76;  Johnson  r.  Carbide. 
Co.,  169  Mich.  651,  135  X.  W.  1069; 
Barfoot  v.  White  Star  Line,  170  Mich. 
349,  136  X.  W.  437;  Ex  parte  Adler, 
171  Mich.  263,  136  X.  W.  1120;  Haney 
V.  Pinckney,  155  Mich.  659,  119  X.  W. 
1099;  :\rasterson  r.  Co..  204  IMo.  507, 
98  S.  W.  504,  103  S.  W.  48;  Schermer 
V.  McAIahon,  108  Mo.  App.  36,  82  S.  W. 
535;  Hendley  v.  Co.,  106  Mo.  App.  20, 
79  S.  W.  li63;  McKenna  r.  Snare  & 
Triest  Co.,  147  App.  Div.  S55,  133  X. 
Y.  S.  107;  ^farina  r.  Collis,  54  Misc. 
581,  104  X.  Y.  S.  747;  Leonard  v.  R. 
Co.,  98  App.  Div.  204,  90  X.  Y.  S. 
574;  Lunanskv  r.  Co..  94  X.  Y.  S.  557; 
Slater  r.  R.  Co..  94  X.  Y.  S.  395;  S.  v. 
Thomson,  153  X.  C.  61 S.  69  S.  E.  254; 
Bristol  &  S.  Co.  f.  Skapple,  17  N.  D. 
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271,  115  N.  W.  841;  Chicago,  etc.  K. 
Co.  V.  Stibbs,  17  Okla.  97,  87  P.  293; 
.Taylor  v.  Brown,  49  Or.  423,  90  P.  673; 
Curlin  V.  Gas  Co.,  233  Pa.  397,  82  A. 
■503;  S.  V.  Boyles,  80  S.  C.  352,  60  S.  E. 
233;  Norris  v.  Assn.,  19  S.  D.  114,  102 
N.  W.  306  (that  loss  covered  by  insur- 
ance had  been  "settled");  Linger  v. 
Balfour  (Tex.  Civ.),  149  S.  W.  795; 
Trinitv,  etc.  E.  Co.  v.  Crawford  (Tex. 
Civ.)/l46  S.  W.  329;  Arnold  v.  Johnson 
(Tex.  Civ.),  128  S.  W.  1186;  Oakes  v. 
Prather  (Tex.  Civ.),  81  S.  W.  557; 
Franklin  V.  Boone,  39  Tex.  Civ.  597,  88 
S.  W.  262;  Sue  v.  S.,  52  Tex.  Cr.  122, 
105  S.  W.  804;  Gulf,  etc.  R.  Co.  v. 
Wittnebert  (Tex.  Civ.),  104  S.  W.  424; 
Dupree  v.  E.  Co.  (Tex.  Civ.),  96  S.  W. 
647;  Willis  v.  S.,  49  Tex.  Cr.  139,  90 
S.  W.  1100;  Deskin  v.  S.^  49  Tex.  Cr. 
439,  93  S.  W.  742;  Fowlie  c.  McDonald, 
Cutler  &  Co:,  85  Vt.  438,  82  A.  677; 
Metropolitan  L.  Ins.  Co.  v.  Hall,  104 
Va.  572,  52  S.  E.  345. 
See  Missouri,  etc.  E.  Co.  v.  Brown 
(Tex.  Civ.),  155  S.  W.  979. 
As,  for  example,  "(1)  She  started  to 
get  off  while  it  was  not  running  slow 
enough  for  a  woman  to  get  off  in  safety. 
is  that  right?  (2)  Isn't  it  a  fact  that 
when  the  ear  stopped  she  was  going 
down  to  the  next  corner,  and  changfed 
her  mind  after  the  car  stopped  again?" 
North  Ala.  Tr.  Co.  v.  Taylor,  3  Ala. 
App.  456,  57  S.  146. 
"Taking  all  of  your  information,  up 
to  the  present  time,  including  your  in- 
vestigation into  these  books,  have  you 
been  able  to  reach  a  conclusion  that 
Mr.  Thornton  made  a  true  statement  as 
to  the  condition  of  this  bank?"  Thorn- 
ton V.  C,  113  Va.  736,  73  S.  E.  481. 
"I  will  ask  you  if  the  purchase  of  that 
farm  was  through  the  procurement  of 
the  plaintiff  company,  the  Cox  Eeal  Es- 
tate Company?"  S.  J.  Cox  Eeal  Estate 
Co.  V.  French,  160  Mo.  App.  478,  142 
S.  W.  449. 

Admission  by  witness  that  his  testi- 
monv  was  a  conclusion  does  not  make 
it  so.  Parshall  v.  S.,  62  Tex.  Cr.  177, 
138  S.  W.  759. 

Evidence  of  market  value  is  opinion 
evidence.  F.  W.  Brockman  Com.  Co. 
V.  Aaron,  145  Mo.  App.  307,  130  S.  W. 
116. 

"While  one  was  testifying  as  a  witness, 
the  district  attorney  asked  him,  "'State 
whether  or  not  that  some  of  the  tracks 
that    vou    discovered    there   were    made 


])y  tho  boot  heel  of  the  boot  that  you 
made  for  the  defendant?"  to  which 
the  witness  answered,  "Yes,  sir." 
"Defendant  objected  to  this  testimony 
on  the  ground  that  it  called  for  the 
opinion  and  conclusion  of  the  witness. 
The  testimony  of  this  witness  goes  into 
minute  particulars  as  to  the  way  he 
knew  the  tracks  he  saw  at  the  place 
from  which  the  cotton  was  faken  were 
made  by  boots  he  had  made  for  this 
defendant,  lin  that  he.  had  repaired 
them,  and  he  could  tell  by  the  tracks 
the  repair  work  he  had  done.  This 
is  not  a  conclusion  or  opinion,  but  a 
statement  of  a  fact  that  he  knew  the 
track  was  made  by  boots  made  by  him 
for  defendant.  Counsel  for  appellant 
may  not  see  how  the  witness  could  so 
testify;  but  the  fact  is  he  did  so  tes- 
tify. The  argument  of  counsel  might 
go  to  its  weight,  but  not  to  its  admis- 
sibilitv."  Newton  v.  S.  (Tex.  Cr.),  143 
S.  W.'638. 

Discretion  of  court  properly  exercised. 
The  following  question  was  put  by  de- 
fendant to  certain  witnesses:  "In 
traveling  over  that  walk  as  you  have 
stated,  did  you  ever  notice  any  defects 
in  the  walk?"  Also:  "In  passing  over, 
did  you  ever  notice  any  holes  or  defects 
in  the  walk?"  Objection  was  made  to 
each  of  these  questions,  on  the  ground, 
among  others,  that  it  called  for  the 
opinion  of  the  witnesses  as  to  "what 
constitutes' a  defect  in  the  walk."  The 
objection  in  each  case  was  sustained. 
Eobertson  V.  City  of  Waukon,  155  la. 
2G0,  135  N.  AV.  1093. 
Whether  another  person  owned  or  bor- 
rowed a  pistol  may  or  may  not  be  a 
mere  conclusion,  depending  upon 
whether  witness  had  knowledge.  Wag- 
goner V.  S.  (Tex.  Cr.),  98  S.  W.  255. 
Claims  by  third  person.  —  A  witness 
may  testify  how  long  a  third  person 
was  in  possession  of  land  claiming 
under  another  (Henry  V.  Frohliehstein, 
149  Ala.  330,  43  S.  126);  or  "who,  if 
anvone,  claimed"  land  after  a  certain 
time.  Field  v.  Field,  39  Tex.  Civ.  1, 
87  S.  W.  726. 

What  witness  w^ould  have  done  under 
given  circumstances  is,  when  relevant, 
a  fact  he  may  state,  and  not  a  con- 
clusion. International,  etc.  E.  Co.  v. 
Davis  (Tex.  Civ.),  84  S.  W.  669. 
Ready,  Willing  and  A.ble. — Testimony 
of  a  broker  he  had  purchasers  "ready, 
willing  and  able  to  buy"  an  inadmis- 
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sible  conclusion.  Northwestern  P.  Co. 
f.  Wliitney,  5  Cal.  App.  105,  89  P.  981. 
653-70  Cleveland,  etc.  R.  Co.  v. 
True  and.  App.),  100  N.  E.  22.  See 
S.  V.  Nowells,  135  la.  53,  109  N.  W. 
1016. 

653-71  See  Nolan  v.  Nolan,  155  Cal. 
476,   101   P.  520. 

654-73  See  S.  v.  Nowells,  135  la. 
53,  109  N.  W.  1016;  Barker  v.  City, 
146  Mich.  257,  109  N.  W.  427;  Canham 
V.  R.  1.  Co.,  35  R.  I.  177,  85  A.  1050; 
Lane  v.  S.,  59  Tex.  Cr.  595,  129  S.  W, 
353. 

654-7-1  Werten  v.  K.  B.  Koosa,  etc. 
Co.,  169  Ala.  258,  53  S.  98;  Welch  v. 
S.,  156  Ala.  112,  46  S.  856;  Kroell  v. 
S.,  139  Ala.  1,  36  S.  1025;  P.  r.  Barn- 
novich,  16  Cal.  App.  427,  117  P.  572; 
S.  V.  McGuire,  84  Conn.  470,  80  A.  761; 
Nichols  V.  Wentz,  78  Conn.  429,  62  A. 
610;  Mosley  v.  Fears,  135  Ga.  71,  68 
S.  E.  804;  Thompson  v.  Kelsey,  8  Ga. 
App.  23,  68  S.  E.  518;  Brunswick,  etc. 
R.  Co.  V.  Hoodenpyle,  129  Ga.  174,  58 
S.  E.  705;  Robinson  v.  S.,  128  Ga.  254, 
57  S.  E.  315;  Delaware,  etc.  T.  Co.  v. 
Fiske,  40  Ind.  App.  348,  81  N.  E.  1100; 
Estes  V.  R.  Co.  (la.),  141  N.  W.  49; 
Beans  r.  Denny,  141  la.  52,  117  N.  W. 
1091;  Rothrock  f.  Cedar  Rapids,  128 
la.  252,  103  N.  W.  475;  Baker  r.  Ough- 
ton,  130  la.  35,  106  N.  W.  272  (that 
certain  clothing  was  needed  by  per- 
sons to  whom  furnished);  Barrie  v. 
Quimby,  206  Mass.  259,  92  N.  E.  451; 
Beverley  v.  E.  R.  Co.,  194  Mass.  450, 
80  N.  E.  507  (whether  unloading  of 
three  cars  would  make  fair-sized  crowd 
on  platform);  Partelow  v.  R.  Co.,  196 
Mass.  24,  81  N.  E.  894;  Curtright  v. 
Ruehinann  (Mo.  App.),  166  S.  W.  701; 
Standlev  v.  R.  Co.,  121  Mo.  App.  537, 
97  S.  W.  244;  McCloskey  r.  Co.,  107 
Mo.  App.  260,  80  S.  W.  723  (whether 
certain  bills  for  clothing  constituted  a 
liberal  provision  bv  father  for  sons); 
Crosbv  1-.  Wells,  73  N.  J.  L.  790,  67  A. 
295;  S.  r.  Laster,  71  N.  J.  L.  586,  60 
A.  361;  Harper  v.  Lenoir,  152  N,  C. 
723,  68  S.  E.  228;  Tavlor  r.  Co..  145 
N.  C.  383,  59  S.  E.  139;  C.  r.  Kara- 
markovic,  218  Pa.  405,  67  A.  650;  ^rc- 
Kim  V.  Citv,  217  Pa.  243,  66  A.  340; 
C.  r.  Evler,  217  Pa.  512,  66  A.  746; 
Anderson  v.  Co.,  29  S.  D.  450.  136  N. 
W.  1123;  Machen  r.  Co..  72  S.  C.  256, 
51  S.  E.  697:  Scott  r.  Co.,  123  Tenn. 
258,  130  S.  W.  757;  Oliver  r.  S.  (Tex. 
Cr.),  144  S.  W.  604;  Moore  v.  S.  (Tex. 


Cr.),  144  S.  W.  598;  Diaz  r.  S.,  62  Tex. 
Cr.  317,  137  S.  W.  377;  Commerce,  etc. 
CoT  r.  Camp  (Tex.  Civ.),  129  S.  W.  852; 
Missouri,  etc.  R.  Co.  f.  Pettit,  54  Tex. 
Civ.  358,  117  S.  W.  894;  Smith  v.  R. 
Co.,  45  Tex.  Civ.  81,  ^g  S.  W.  564; 
MotropolTtan  L.  Ins.  Co.  v.  Wagner,  50 
Tex.  Civ.  233,  109  S.  W.  1120;  McCabe 
V.  Co.,  39  Tex.  Civ.  614,  88  S.  W.  3S7 
(cause  of  fall — that  person  slipped  on 
a  board  and  fell);  Potomac,  etc.  R.  Co. 
r.  Chichester,  111  Va.  152,  68  S.  E. 
404;  Richards  i\  C,  107  Va.  881,  59 
S.  E.  1104;  O'Brien  v.  McKelvev,  59 
Wash.  115,  109  P.  337;  Findlev  v.  R. 
Co.  (W.  Va.),  78  S.  E.  396;  Kunst  r. 
Grafton,  67  W.  Va.  20,  67  S.  E.  74; 
Olwell  V.  Skobis,  126  Wis.  308,  105  N. 
W.  777,  cit.  the  text. 
See  Smith  v.  Co.,  147  Ala.  702,  TI  S. 
307. 

Opinions  improperly  received  if  all  the 
facts  on  which  they  are  founded  can 
be  ascertained  and  made  intelligible  to 
court  or  jurv.  Springfield,  etc.  Co.  r. 
W.-irrick,  249  111.  470,  94  N.  E.  933. 
Identity. — Stephens  v.  S.,  1  Ala.  App. 
159,  55  S.  940;  Harris  f.  S.,  62  Tex. 
Cr.  235,  137  S.  W.  373.  See  vol.  6,  p. 
912. 

Witness  may  answer,  "Was  that  ditch 
dug  anv  deeper  than  was  necessary  in 
order  to  make  it  take  off  the  water?" 
Alexander  v.  Smith,  3  Ala.  App.  501, 
57  S.  104. 

Not  objectionable  to  testify  "as  the 
wheels  approached  the  blocks,  they 
came  very  fast  and  the  wheel  on  the 
inside  struck  a  low  place  and  increased 
the  speed  so  much  more  and  run  over 
the  end  of  the  block,"  and,  further, 
that  he  knew  there  was  a  low  plaic 
"from  the  wheels  going  down  and  run- 
ning is  the  way  I  detected  something 
wrong."  Freeman  v.  Grashel  (Tex. 
Civ.),  145  S.  W.  695. 
"It  has  long  been  the  holding  of  this 
court  that  emotions,  such  as  anger,  joy, 
etc.,  are  incapable  of  description  in 
words,  as  are  also  indications  of  pain, 
suffering,  sickness,  etc.,  and  that  a  wit- 
ness may  testify  as  to  whether  a  per- 
son looked  'sick,'  or  'bad,'  or  seemed 
angry,  etc.,  being  a  mere  shorthand 
rendering  of  a  fact  which  could  not  be 
otherwise  more  accurately  described. 
This  applies,  also,  to  the  question  as 
to  the  tone  of  his  voice."  Long  r. 
Seig'^1,  177  Ala.  33S,  58  S.  380,  cit. 
cases. 
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Witness  may  testify,  "I  have  made  in- 
quiry, and  have  found  out  how  books 
are  kept  generally  by  grain  dealers. 
My  books  are  kept  in  the  usual  and 
ordinary  method  in  which  men  engaged 
in  a  similar  business  to  mine  keep  their 
books;  that  is  the  system."  German 
Fire  Ins.  Co.  v.  Walker  (Tex.  Civ.), 
146  S.  W.  606. 

Witness  who  has  inspected  a  body  may 
testify  that  '*the  bullet  entered  the 
left  side  of  deceased,  passed  througli 
his  body,  and  came  out  on  the  other 
side."  P.  V.  Bond,  13  Cal.  App.  175, 
109  P.  150. 

That  an  ax  found  by  witness  after  the 
killing  on  the  jiremises  where  it  oc- 
curred had  blood  and  hair  on  it  when 
found  and  examined  by  him,  was  the 
statement  of  a  simple  fact.  Watts  v. 
S.,  177  Ala.  24,  59  S.  270. 
What  hour  of  the  day  the  crossing  was 
most  used.  Birmingham  E.,  L.  &  P. 
Co.  V.  Saxon  (Ala.),  59  S.  590. 
"To  allow  the  witness  to  state  whether 
the  train  was  running  fast,  or  too  fast, 
is  fully  authorized  by  the  rule  laid 
down  in  Jones  v.  Fuller,  19  S.  C.  70, 
45  Am.  Eep.  761,  where  the  court  says: 
'While  it  is  necessary  that  the  witness 
should  first  state  the  facts  upon  which 
he  bases  his  opinion,  where  the  facts 
are  such  as  are  callable  of  being  re- 
produced in  language,  it  is  not  neces- 
sary to  do  so,  where  the  facts  are  not 
capable  of  reproduction  in  such  a  way 
as  to  bring  before  the  minds  of  the 
jury  the  condition  of  things  upon  which 
the  witness  bases  his  opinion.'  "  Nel- 
son V.  E.  Co.,  92  S.  C.  151,  75  S.  E.  408. 
657-76  Birmingham  E.,  L.  &  P.  Co. 
V.  Long,  1  Ala.  App.  510,  59  S.  382; 
Pope  V.  S.,  174  Ala.  63,  57  S.  245;  Crain 
V.  S.,  166  Ala.  1,  52  S.  31.  See  First 
Nat.  Bk.  V.  Chandler,  144  Ala.  286,  39 
S.  822;  Bain  v.  S.,  46  Tex,  Cr.  96,  79 
S.  W.  814. 

657-7S  So.  E.  Co.  v.  Stollenwerck, 
166  Ala.  556,  52  S.  204;  Penn.  C.  Co.  v. 
Perdue,  164  Ala.  508,  51  S.  352;  South- 
ern E.  Co.  •?;.  Weatherlow,  153  Ala.  171, 
44  S.  1019  (whether  "many"  or  few 
people  used  a  crossing) ;  P.  t'.  Wirsch- 
ing,  145  111.  App.  121  (that  place  in 
question  a  "bucket  shop");  Martin  v. 
Co.,  81  S.  C.  432,  62  S.  E.  833  (that 
person  well  known  in  eommunitv) ; 
Kincheloe  Irr.  Co.  v.  Co.,  105  Tex.  231, 
146  S.  W.  1187.  See  Eeiter-C.  Mfg.  Co. 
V.  Hamlin,  144  Ala.  192,  40  S.,  280; 
Lander  v.  Sheehan,  32  Mont.  25,  79  P. 


40G;  Kunst  V.  Grafton,  67  W.  Va.  20, 
67  S.  E.  74. 

"Control,"  like  "possession,"  is  a 
statement  of  collective  fact  and  permis- 
sible, but  when  qualified  by  terms  such 
as  "exclusive,"  and  "open  and  notor- 
ious," the  realm  of  mere  opinion  is  en- 
tered. Ashford  v.  McKee  (Ala.),  62 
S.  879.  See  infra,  p.  699,  n.  7. 
"Leaving  it  to  the  cross-examination 
to  develop  the  foundation  for  the  im- 
pression or  conclusion."  Atwood  v.  At- 
wood,  84  Conn.  169,  79  A.  59,  full  state- 
ment of  rule. 

That  tracks  looked  as  if  made  by  some- 
one running.  Eagland  V.  S.,  178  Ala. 
59,  59  S.  637. 

Whether  a  certain  station  was  a  regu- 
lar stopping  place.  Birmingham  E.,  L 
&  P.  Co.  V.  Saxon  (Ala.),  59  S.  584. 
'\A.Tiat  relation  the  assessed  valuation 
bore  to  the  actual  value  of  the  prop- 
erty assessed.  ' '  The  witness  was  asked 
upon  cross-examination  upon  what  he 
formed  his  opinion,  and  he  said  on  ac- 
tual sales  of  property  made  by  him  and 
the  relation  between  the  selling  price 
and  the  assessed  valuation;  and,  al- 
though he  held  in  his  hand  a  list  of 
those  sales,  containing  the  prices  at 
which  they  were  made  and  the  assessed 
value,  neither  side  asked  him  to  pro- 
duce it.  I  am  inclined  to  let  the  evi- 
dence stand  as  a  resume  of  these  spe- 
cific instances  upon  which  it  was  based, 
chiefly  because  neither  side  called  for 
the  evidence  of  the  instance's,  a  tabula- 
tion of  which  the  witness  held  in  his 
hand,  and  to  give  the  defendant  an  ex- 
ception, if  it  so  desires."  P.  v.  Wood- 
bury, 67  Misc.  481,  123  N.  Y.  S.  592. 
Possession. — See  infra,  699-7. 
Ownership  of  chattels  may  be  tesHfied 
to  by  another  than  reputed  owner.  Cur- 
tis V.  Hunt,  158  Ala.  78,  48  S.  598.  See 
Hawlev  v.  Bond,  20  S.  D.  215,  105  N. 
W.  464. 

Purchase. — See  Driver  v.  King,  145  Ala. 
585,  40  S.  315. 

Ability  to  work  since  receiving  injury^. 
Southern  E.  Co.  v.  Dean,  128  Ga.  366, 
57  S.  E.  702.  See  infra,  696-93. 
Denial  of  indebtedness  not  a  conclusion, 
but  testimony  to  a  collective  fact. 
Owen  V.  McDermott,  14§  Ala.  669,  41 
S.  730.  See  LeClair  Co.  v.  Co.,  124 
Wis.  44,  102  N.  W.  346.  So  is  direct 
statement  of  fact  of  indebtedness. 
Eichards  v.  Co.,  145  Ala.  657,  39  S. 
615. 
Correctness   of   photograph. — Hebbe   v. 
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Maple  Creek,  121  Wis.  GGS,  99  X.  W. 
442. 

057-79  Parker  f.  K.  Co.,  164  Mo. 
Ajip.  31,  147  S.  W.  489;  Weiss  v.  Kohl- 
ha-^'en,  58  Or.  144,  113  P.  46. 
G57-80  Landrum  v.  Svvann,  8  Ga. 
A  pp.  209,  68  S.  E.  862;  Georgia  S.  & 
F.  E.  Co.  V.  Walker,  5  Ga.  App.  155, 
62  S.  E.  720. 

G5S-81  Lafrentz  v.  Oavanaph,  166 
111.  Aj.j).  306;  Espinoza  V.  S.  (Tex.  Cr.), 
195  S.  W.  208,  cit.  Ency.  of  Ev. 
638-83  Banner  v.  Walker-S.  Co. 
(Tex.  Civ.),  154  S.  W.  295;  Pecos,  etc. 
R.  Co.  V.  Bishop  (Tox.  Civ.),  154_S.  W. 
305;  ]\rissouri,  etc.  E.  Co.  V.  Ecno  (Tex. 
Civ.),  146  S.  W.  207. 
Whether  person  had  control  over  assis- 
tant.— Tostiiiiony  of  witness  l^nowiiig 
fact  (Oinpetont.  Forbes  v.  Davidson,  147 
Ala.  702,  41  S.  312. 

Opinion  of  witness  as  to  who  had  super- 
intendence of  him  not  a  mere  conclu- 
sion. Clioctaw,  etc.  Min.  Co.  v.  Mooro 
(Ala.),  63  So.  558. 

Whether  witness'  income  necessary  for 
sn])port  of  family.  Torry  v.  Krauss,  149 
Ala.  200,  43  S.  184. 

The  question  of  who  was  in  custody 
of  a  car  is  not  a  conclusion,  but  a 
question  of  fact.  "Naither  was  it 
hearsay,  nor  would  the  rules  of  the 
comjjany  be  the  best  evidence.  The 
rules  of  the  company  could  not  deter- 
mine the  fact  of  who  was  in  the  cus- 
tody of  the  car,  as  indicated  by  the 
testimony  of  the  witness.  Kelly  v.  S. 
(Tex.  Cr.),  149  S.  W.  110. 
Witness  may  state  whether  or  not,  in 
placing  a  rail  with  tongs,  the  rail 
would  bounce.  ^lurdock  v.  Carolina, 
etc.  E.  Co.,  159  N.  C.  ]:;i,  74  S.  E.  SS7. 
That  plaintiff  a  hard-working  woman 
is  statement  of  fact  and  not  conclu- 
sion. St.  Louis,  etc.  E.  Co.  r.  Smith, 
34  Tox.  Civ.  612,  79  S.  W.  ?,\0. 
Testimony  based  on  knowledge,  not 
opinion.  San  Antonio  S.  Co.  r.  lligdou 
(Tex.  Civ.),  123  S.  W.  732. 
659-83  Martin  v.  Beattv,  254  Til.  615, 
98  X.  E.  996;  In  re  Winslow's  Will 
(la.),  122  N.  W.  971;  Davis  r.  Davis, 
29  S.  D.  420,  137  N.  W.  283  (sanity); 
Allen  V.  Burr's,  etc.  E.  Co.  (Tex.  Civ.), 
143  S.  W.  nS5~;  I<\.  Worth,  etc.  E.  Co. 
r.  Morrison  (Tox.  Civ.),  129  S.  W.  1159. 
Statement  held  not  a  conclusion. — Pope 
V.  S.,  174  Ala.  63,  57  S.  245. 
A  non-expert  may  testify  that  a  cer- 
tain liquor  is  whiskv.  Treadwell  v.  S., 
168  Ala.  96,  53  S.  290. 


Testimony  as  to  witness'  physical  con- 
dition— Dean  v.  Wabash  E.  Co.,  229 
Mo.  425,  129  S.  W.  953. 
The  opinions  of  non-experts  in  such 
cabos  are  limited  to  facts  and  reasons 
derived  from  actual  observation,  and 
arc  admissible  be<ause  the  courts  rec- 
ognize the  difficulty  experienced  by 
witnesses  in  describing  to  the  jury  all 
the  "tonditions  and  appearances  which 
enter  into  opinions  thev  express.  Lang 
r.  Lang  (la.),  135  X.  W.  604. 
659-85  See  Hurley  v.  Ty.,  13  Ariz. 
2,  ]0S  P.  222. 

Court  determines  qualifications. — Mel- 
vin  V.  Murphv  (Ala.),  63  S.  546;  Tandy 
r.  Fowler  (Tex.  Civ.),  150  S.  W.  481. 
659-86  Gould  v.  U.  S.,  209  Fed.  730j 
126  C.  C.  A.  454;  X.  Y.,  etc.  E.  Co.  v. 
U.  S..  203  Fed.  953,  122  C.  C.  A.  255; 
Stephens  r.'S.,  1  Ala.  App.  159,  55  S. 
940;  Williams  v.  Fulkes,  103  Ark.  196, 
146  S.  W.  480;  Smith  v.  S.  (Ga.  App.), 
SO  S.  E.  22;  Ala.,  etc.  E.  Co.  r.  Brown, 
140  Ga.  792,  79  S.  E.  1113;  Logan  v. 
Hope,  139  Ga.  589,  77  S.  E.  809;  Eein- 
schmidt  v.  Dorough  (Ga.  App.),  81  S. 
E.  252;  Archer  v.  Ostemeier  (Tnd. 
App.),  105  X.  E.  522;  Jacobs  r.  Disha- 
roon,  113  Md.  92,  77  A.  258;  Stone  v. 
E.  Co,  (Mo.  App.),  129  S.  W\  1074; 
Deal  r.  E.  Co.  (Mo.  App.),  129  S.  W. 
50;  Tandy  r.  Fowler  (Tex.  Civ.),  150  S. 
W.  481;  "Gulf,  etc.  E.  Co.  v.  Abbott 
(Tex.  Civ.),  146  S.  W.  1078;  St.  Louis, 
etc.  E.  Co.  r.  Demsev,  40  Tex.  Civ.  398, 
89  S.  W.  786;  Fowlie  r.  Co.,  82  Vt. 
230,  72  A.  989.  See  Eichards  v.  Co., 
107  Va.  SSI.  59  S.  E.  1104. 
Nonexpert  witness  can  give  an  opinion 
onlv  after  he  has  detailed  facts  to  base 
it  uj.on.  Ifenrv  V.  So.  E.  Co.,  93  S.  C. 
125,  75  S.  E.  1018. 

660-87  Wo'rden  r.  V.  S.,  204  Fed.  1, 
122  C.  C.  A.  315;  Louisville  &  X.  E.  Co: 
V.  Willis,  58  Fla.  307,  51  S.  134;  S.  v. 
Hogan,  145  la.  352,  124  X.  W.  178; 
Patten  v.  Lvnett,  133  App.  Div.  748, 
118  N.  Y.  S.  1S5;  McCarthy  r.  Fell, 
24  S.  D.  74,  123  N.  W\  497;  Wittv  v. 
S.  (Tex.  Cr.),  153  S.  W.  1146;  Texas, 
etc.  E.  Co.  V.  Owen  (Tex.  Civ.),  12S  S. 
W.  1139;  Castle  r.  Guilford,  86  Vt.  540, 
S6  A.  '^04.  See  also  vol.  6,  p.  460.  n.  75. 
Facts  need  not  be  stated  in  formal  way 
if  they  apjioar  incidentally  from  testi- 
monv  of  witness.  Bond  r.  R.  Co.,  55 
Tox."  Civ.  119,  118  S.  W.  867. 
660-89  Pride  r.  S..  13T}  Ga.  438.  66 
S.  E.  259;  Union  P.  E.  Co.  r.  Thisler, 
80  Kan.  583,  103  P.  999. 
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661-90  Dollar  v.  I.  Banking  Corp., 
13  Cal.  App.  331,  109  P.  499;  St.  Louis, 
etc.  R.  Co.  v.  Sizemore,  53  Tex.  Civ.  491, 
116  S.  W.  403. 

661-91  Duggan  v.  N.  J.,  etc.  Co.,  7 
Penne.  (Del.)  318,  76  A.  63G;  Rehfuss 
f.  Hill,  243  111.  140,  90  N.  E.  187;  Lang 
V.  Lang  (la.),  135  N.  W.  604;  Kinjiston 
Coal  Co.  V.  Aaron,  147  Ky.  480,  ;44  S. 
W.  371;  In  re  Miller's  Est.,  36 'Utah 
228,  102  P.  996. 

662-92  Cincinnati,  etc.  E.  Co.  v. 
Cook,  45  Ind.  App.  401,  90  N.  E.  1052. 
662-94  P.  r.  Klempke,  19  Cal.  App. 
672,  127  P.  653;  Neidy  v.  Littlejohn, 
146  la.  355,  125  N.  W.  198;  Guerra  v. 
Co.  (Tex.  Civ.),  163  S.  W.  669. 
662-95  Turner  v.  Co.,  213  U.  S.  257; 
Slezak  v.  Co.,  142  Mo.  App.  693,  121 
S.  W.  1095;  White  f.  R.  Co.,  222  Pa. 
534,  71  A.  1081;  San  Antonio,  etc.  R. 
Co.  f.  Laws  (Tex.  Civ.),  125  S.  W.  973. 
662-96  Middlebrooks  v.  Sanders 
(Ala.),  61  S.  898;  Fowlkes  v.  Lewis 
(Ala.  App.),  65  S.  724;  Bruce  v.  Nat. 
Bk.  (Ala.),  64  S.  82;  Newberry  v.  At- 
kinson (Ala.),  64  S.  46;  Union  Pain- 
less Dentists  V.  Dement,  6  Ala.  App. 
505,  60  S.  421;  Eaton  v.  S.,  8  Ala.  App. 
136,  63  So.  41;  Grantland  V.  S.,  8  Ala. 
App.  319,  62  S.  470;  Ala.,  G.,  So.  R. 
Co.  V.  Neal,  8  Ala.  App.  591,  62  S.  554; 
West.  U.  Tel.  Co.  v.  Sledge,  7  Ala.  App. 
650,  62  S.  390;  Borden  &  Co.  r.  Co., 
7  Ala,  App.  335,  62  S.  245;  Ala.  City  G. 
&  A.  R.  Co.  V.  Heald,  178  Ala.  636,  59 
S.  461;  Pope  v.  S.,  174  Ala.  63,  57  S. 
245;  Weller  &  Co.  v.  Camp,  169  Ala. 
27.5,  52  S.  929;  Brandon  v.  Progress, 
etc.  Co.,  167  Ala.  365,  52  S.  640;  South- 
ern R.  Co.  V.  Lewis,  165  Ala.  5^5,  51  S. 
746;  Birmingham  W.  Co.  v.  Ferguson, 
164  Ala.  494,  51  S.  150  (unless  facts 
on  which  conclusion  based  given) ;  Du- 
pree  v.  S.,  148  Ala.  620,  42  S.  1004; 
Huaehuca  W.  Co.  v.  Swain,  4  Ariz.  113, 
77  P.  619  (whether  prudent  person 
could  fail  to  see  excavation  at  night) ; 
Plumlee  -v.  R.  Co.,  85  Ark.  488,  109  S. 
W.  515;  Continental  C.  Co.  v.  Todd,  82 
Ark.  214,  101  S.  W.  168;  St.  Louis,  etc. 
E.  Co.  V.  Morris,  76  Ark.  542,  89  S.  W. 
846;  Fanning  v.  Green,  156  Cal.  279, 
104  P.  308  (not  material);  Shafter  E. 
Co.  V.  Alvord,  2  Cal.  App.  602,  84  P. 
279;  Kent  v.  Cobb,  24  Colo.  App.  264, 
133  P.  424;  King  Solomon,  etc.  Co.  v. 
Min.  Co.,  22  Colo.  App.  528,  127  P.  129; 
Geiger  r.  Kiser,  47  Colo.  297,  107  P. 
267;  S.  V.  Campbell,  82  Conn.  671,  74 
A.  927  (possibility  of  averting  injury) ; 


Mitehum  v.  S.,  56  Fla.  71,  47  S.  815; 
Nickles  t.  S.,  48  Fla.  46,  37  S.  312; 
McCray  v.  S.,  134  Ga.  416,  68  S.  E.  62; 
Shaw  V.  Jones,  133  Ga.  446,  66  S.  E. 
240;  Thomas  v.  S.,  122  Ga.  151,  50  S.  E. 
64;  Mayor  v.  Humphries,  122  Ga.  800, 
50  S.  E.  986;  Central,  etc.  R.  Co.  v. 
Goodwin,  120  Ga.  83,  47  S.  E.  641; 
Hoffman  v.  Brew.  Co.,  257  111.  185,  100 
N.  E.  531;  West  Skokie  D.  Dist.  v.  Daw- 
son, 243  111.  175,  90  N.  E,  377;  Chicago, 
etc.  R.  Co.  V.  O'Donnell,  213  111.  543, 
72  N.  E.  1133  (whether  ear  overcrowd- 
ed) ;  Baltimore,  etc.  R.  Co.  v.  Morris 
(Ind.  App.),  103  N,  E.  35;  Cincinnari, 
etc.  R.  Co.  V.  Cook,  44  Ind.  App.  303, 
88  N.  E.  76;  Cleveland,  etc.  R.  Co.  v. 
Osgood,  36  Ind.  App.  34,  73  N.  E.  285; 
Aetna  P.  Co.  -v.  Earlandson,  33  Ind. 
App.  251,  71  N.  E.  185;  Miller  v.  Miller, 
154  la.  344,  134  N.  W.  1058  (opposi- 
tion to  marriage) ;  Arnd  V.  Aylesworth, 
145  la.  185,  123  N.  \Y.  1000;  Brugge- 
man  V.  R.  Co.,  147  la.  187,  123  N.  W. 
1007;  Newport  Rolling  M.  Co.  v.  Mason, 
152  Ky.  224,  153  S.  W.  220;  Ohio  & 
K.  R.  Co.  V.  Beuris,  146  Ky.  612,  143 
S.  W.  16;  Russell  v.  R.  Co.  (Ky.),  124 
S.  W.  841 ;  Ball  V.  Loughridge,  30  Ky.  L. 
R.  1123,  100  S.  W.  275;  S.  v.  Hamilton, 
124  La.  132,  49  S.  1004;  Giering  v. 
Sauer,  120  Md.  295,  87  A.  774;  Whit- 
ing-M.  C.  Co.  V.  Preston,  121  Md.  210, 
88  A.  110;  Capital  Tr.  Co.  v.  Contner, 
120  Md.  78,  87  A.  904;  Weadock  v. 
Swart  (Mich.),  144  N.  W.  557;  Gerhard 
V.  Co.,  155  Mich.  618,  119  N.  W.  904; 
Comstock  V.  Twp.,  137  Mich.  541,  100 
N.  W.  788;  McDonald  v.  Duluth,  93 
Minn.  206,  100  N.  W.  1102;  Disbrow 
V.  Ice  Co.,  170  Mo.  App.  585,  157  S. 
W.  116;  Teepen  v.  Tavlor,  141  Mo. 
App.  282,  124  S.  W.  1062;  Benson  v. 
Peters,  87  Neb.  263,  126  N.  W.  1003; 
Hankins  v.  Reimers,  86  Neb.  307,  125 
N.  W.  516;  Ames  v.  Ames,  75  Neb. 
473,  106  N.  W.  584  (ability  to  con- 
verse intelligently,  a  conclusion  to  be 
drawn  by  jury  where  conversations 
shown) ;  Burns  V.  Loftus,  32  Nev.  55, 
104  P.  246;  Powell  v.  R.  Co.,  28  Nev. 
40,  78  P.  978  (necessity  of  sounding 
steam  whistle  at  hours  of  beginning 
and  quitting  work) ;  Austrian  v.  Laub- 
heim,  78  N.  J.  L.  178,  73  A.  226;  Moran 
V.  Oil  Co.,  211  N.  Y.  187,  105  N.  E.  217; 
Neponset  N.  Bk.  v.  Dunbar,  158  App. 
Div.  5,  143  N.  Y.  S.  174;  McKenna  v. 
Snare  &  Triest  Co.,  147  App.  Div.  85.?, 
133  N.  Y.  S.  10'7  (as  to  employment); 
Zide   t\   Scheinberg,   114   N.   Y.  S.   41; 
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Anderson  r.  R.  Co.,  18  N.  D.  4G2,  123  '  Co.,  44  Wash.  334,  87  P.  345  (contribu 


N.  W.  281;  S.  f.  Hunskor,  16  N.  D. 
420,  114  N.  "^ .  996;  Fowler  f.  Dela- 
plain,  79  O.  St.  279,  87  N.  E.  260; 
Columbia  Valley  T.  Co.  t*.  Smith,  5iJ 
Or.  6,  107  P.  465;  Eastman  f.  Dunn,  34 
E.  I.  41-6,  83  A.  1057;  Perry  v.  Sheldon, 
30  R.  I.  426,  75  A.  690;  \rcCov  f.  R. 
Co.,  84  S.  C.  6-2,  65  S.  E.  939;  Wyckoff 
f.  Kerr,  24  S.  D.  241,  123  N.  W.  733; 
Johnson  f.  S.  (Tex.  Cr.),  167  S.  W. 
733;    MeCiung   f.    Watson    (Tex.   Civ.), 

165  S.  W.  532;  Chism  r.  S.  (Tex.  Cr.), 
159  S.  W.  1185;  Putnam  L.  &  D.  Co. 
f.  Elser  (Tex.  Civ.),  159  S.  W.  190; 
Foster  f.  S'.  (Tex.  Cr.),  150  S.  W.  936; 
Long  V.  Smith  (Tex.  Civ.),  162  S.  W. 
25;  Consumers'  L.  Co.  v.  Hubner  (Tex. 
Civ.),  154  S.  W.  249;  Williams  f.  S. 
(Tex.  Cr.),  144  S.  W.  622;  Sackville 
r.  Storey  (Tex.  Civ.),  149  S.  W.  239  (as 
to  who  was  witness'  principal);  Arnold 
r.  Johnson  (Tex.  Civ.),  128  S.  W.  1186; 
Citizens'  R.  Co.  f.  Robertson,  41  Tex. 
Civ.  324,  91  S.  W.  609;  Kansas  City 
Southern  R.  Co.  r.   Carter   (Tex.  Civ.), 

166  S.  W.  115;  Bennett  f.  Foster  (Tex. 
Civ"),  lot  S.  W.  1078;  San  Antonio 
Brew.  Assn.  f.  Wolfshohl  CTex.  Civ.), 
155  S.  W.  644  (negligence;  not  subject 
for  opinion  evidence) ;  Texas  S.  R.  Co. 
f.  Long,  35  Tex.  Civ.  339,  SO  S.  W. 
114;  Hart  r.  Hart  (Tex.  Gv.),  110  S. 
W.  91;  Meyers  v.  Co.,  28  Utah  96,  77 
P.  347  (whether  place  plaintiff  work- 
ing sutficientlv  lighted);  Fadden  r.  Mc 
Kinney  (Vt.)',  89  A.  351;  Pantages  f. 
Co.,  55  Wash.  453,  104  P.  629;  Trego 
V.  M.  Co.,  136  Wis.  315,  117  N.  W. 
855;  Zitske  v.  Grohn,  128  Wis.  1'9. 
107  N.  W.  20;  Paseo  v.  S.  (Wvo.),  117 
P.  862. 

See  Dow  W.  &  L  WKs.  v.  Smith  (Ky.), 
124  S.  W.  819. 

Error  not  capital  if  reasons  for  con- 
clusion given.  Colono  f.  Co.,  147  111 
App.  327. 

Conclusion  not  harmful  if  in  accord- 
ance with  facts  proved.  Casey  v.  Co., 
240  111.  416,  SS  N.  E.  982. 
Form  of  question,  not  always  deter- 
minative of  competency  of  answer. 
Webster  y.  Moore,  108  Md.  572,  71  A. 
466. 

Opinion  of  witness  upon  very  matter 
in  issue,  not  ])roi>er.  Detroit  S.  R.  Co. 
V.  Lambert,  150  Fed.  555,  80  C.  C.  A. 
357;  Kendrick  r.  Furman,  SO  Neb.  797, 


tory  negligence).  ComTO.  527-38. 
Unnecessary  force. — Opinion  inadmissi- 
ble. Hubbard  r.  K.  Co.,  32  Ky.  L.  R. 
1337,  108  S.  W.  331. 
Whether  one  contract  is  merged  in  an- 
other is  for  the  .iurv.  Auditorium  T. 
Co.  f.  Nav.  Co.,  77  Wash.  277,  137  P. 
4S9. 

Whether  death  self-inflicted,  where  this 
is  in  issue.  Metr.opolitan  L.  Ins.  Co. 
r.  Wagner,  50  Tex.  Civ.  233,  109  S.  W. 
1120. 

What  is  public  place — O'Neill  Mfg. 
Co.  V.  Harris,  127  (ia.  G40,  oCy  S.  E.  739. 
Necessity  of  taking  land  l>y  eminent 
domain,  opinion  incompetent.  Grand 
Rapids  f.  Coit,  149  Mich.  668,  113  N. 
W.  362. 

That  footprints  made  by  a  particular 
person — Witness  should  (.lescribe  point.s 
of  similarity  and  leave  conclusion  to 
the  iurv.  ileidelbaugh  r.  S.,  79  Neb. 
499,  113  N.  W.  145;  DuBose  r.  S..  148 
Ala.  560,  42  S.  862.  But  see  S.  r. 
Hopper,  114  La.  557,  38  S.  452,  and 
contra.  Alford  r.  S.,  47  Fla.  1,  36  S. 
436;  Tankersley  r.  S.,  51  Tex.  Cr.  170, 
101  S-  W.  234  (but  witness  must  have 
made  some  comparative  measurement 
or  there  must  be  some  common  pecu- 
liaritv.)  Comp.  Porch  r.  S.,  50  Tex. 
Cr.  335,  99  S.  W.  102;  Turner  r.  S., 
48  Tex.  Cr.  585,  89  S.  W.  975.  And  see 
vol.  6.  pp.  706.  929. 
Unfitness  of  mother  for  custody  of 
child.     Moore  f.  Dozier,  128  Ga.  90,  57 

s.  E.  no. 

Mental  condition. — We  are  not  ready 
to  say  that  the  continual  search  for  and 
accumulation  of  strings  and  other  sim- 
ilar objects  by  a  person  advanced  in 
years  to  more  than  80  and  of  impaired 
memory  is  not  an  indication  of  men- 
tal unsoundness,  and  that  a  witness, 
after  reciting  such  facts  in  connection 
with  a  somewhat  intimate  acquaint- 
ance, may  not  express  an  opinion  there- 
on There  was  no  error.  Erwin  r. 
Fillenwnrth  (l.n.),  137  N.  W.  .502. 
"The  circumstances  that  some  of  the 
witnesses  were  incompetent  to  testify 
to  personal  transactions  or  communica- 
tions with  decedent  furnished  no 
ground  for  excluding  their  opinion,  as 
non-experts,  as  to  his  mental  condition. 
In  re  Estate  of  Goldthorp,  94  Ta.  336, 
62   N.  W.   845,  58   Am.   St.  Rep.   400. "' 


115    N.   W.    541;    Leatherman    r.    S..   49  |  Irwin   v.   Fillenwarth    (ia.),   \H    ->.    >' 
Tex,   Cr.  485,  95   S.   W.  504;   Curtis   r. '  502. 
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Witness  after  detailing  facts  was  aslved 
whether  "I'eter  Fillenwarth  was  ca- 
pable of  looking  after  financial  af- 
fairs," and,  over  objection  as  incom- 
petent, answered  in  the  negative. 
Proper.  Irwin  v.  Fillenwarth  (la.)j  137 
N.  W.  502. 

664-97  Gracy  r.  E.  Co.,  53  Fla.  350, 
42  S.  903;  S.  v.  Hart,  94  S.  C.  214,  77 
S.  E.  862. 

665-98  Eailey  v.  S.  (Tex.  Cr.),  121 
S.  W.  1120. 

665-99  Laeey  v.  Hendricks,  164  Ala. 
280,  51  S.  157;  Eearden  r.  L.  Co.,  21 
Cal.  App.  357,  131  P.  894;  Milner  v. 
Gatlin,  139  Ga.  109,  76  S.  E.  860;  Lam- 
bert v.  Giffin,  257  HI.  152,  100  N.  E. 
496;  Indianapolis  &  M.  E.  T,  Co.  v. 
Walsh,  45  Ind.  App.  42,  90  N.  E.  138; 
Jacobs  V.  Disharoon,  113  Md.  92,  77  A. 
258;  Sackett  P.  B.  Co.  v.  Co.,  66  Misc. 
158,  121  N.  Y.  S.  238;  Granite  B.  C. 
t:  Greene,  25  E.  I.  586,  57  A.  649; 
Chancey  v.  S.,  58  Tex.  Cr.  54,  124  S. 
W.  426;  Life  Ins.  Co.  v.  Hairston,  108 
Va.  832,  62  S.  E.  1057.  See  Kasower 
v.  Sandler,  96  N.  Y.  S.  734  (construc- 
tion of  contract). 

665-2  Brandon  r.  Progress,  etc.  Co., 
167  Ala.  365,  52  S.  640;  Alabama  G. 
S.  E.  Co.  V.  Yoimt,  165  Ala.  537,  51  S. 
737;  Watson  v.  S.,  8  Ala.  App.  414,  62 
S.  997;  St.  Louis,  etc.  E.  Co.  v.  Wirbel, 
108  Ark.  437,  158  S.  W.  118;  Clemons 
V.  S.,  48  Fla.  9,  37  S.  647;  City  of  Dal- 
ton  V.  Humphries,  139  Ga.  556,  77  S.  E. 
790;  Farmer's  Co-op.  D.  Co.  v.  Dist.,  16 
Ida.  525,  102  P.  481;  McCrearv  r.  C,  15S 
Ky.  61 2, 165  S.  W.  981 ;  Whisner  v.  Whis- 
ner  (Md.),  89  A.  393;  MorroAV  V.  E.  Co., 
140  Mo.  App.  200,  123  S.  W.  1034;  P. 
V.  Jones,  115  N.  Y.  S.  800;  Benson  v. 
Murton,  66  Ore.  199,  133  P.  340,  1189; 
Wood  V.  Praul,  217  Pa.  293,  66  A.  528; 
Freeman  v.  Tavlor  (Tex.  Civ.),  125  S. 
W.  613;  Thomason  v.  S.  (Tex.  Cr.),  160 
S.  W.  359;  Koger  t.  S.  (Tex.  Cr.),  165 
S.  W.  577;  Houston,  etc.  E.  Co.  v. 
Patrick,  50  Tex.  Civ.  491,  109  S.  W. 
1097;  Chenault  v.  S.,  46  Tex.  Cr.  351. 
81  S.  W.  971;  Ide  v.  E.  Co.,  83  Vt.  66, 
74  A.  401;  Olympia  L.  &  P.  Co.  v.  Har- 
ris, 58  Wash.  410,  108  P.  940;  Nichols 
V.  Hufford  (Wyo.),  133  P.  1084. 
Witness'  "understanding"  is  inadmis- 
sible. Wall  V.  S.,  2  Ala.  App.  157,  56 
S.  57. 

665-3  Bachelder  v.  Morgan  (Ala.), 
60  S.  815;  .Jackson  v.  S.,  177  Ala.  12, 
59  S.  171  (that  deceased  made  a  motion 
toward   his   hip   pocket   "like   he   was 


going  to  get  a  pistol");  Atlanta,  etc. 
E.  Co.  V.  Wood,  160  Ala.  657,  49  S. 
426;  Stricklin  r.  Moore,  106  Ark.  14, 
151  S.  W.  1009;  Leifer  Mfg.  Co.  v. 
Cross,  93  Ark.  277,  124  S.  W.  1039; 
Jacobs  V.  Disharoon,  113  Md.  92,  77  A. 
258;  Haney  v.  Pinekney,  155  Mich.  659, 
119  N.  W.  1099;  McCreery  v.  E.  Co., 
221  Mo.  18,  120  S.  W.  24;  Gibbens  v. 
Hart  "(Tex.  Civ.),  117  S.  W.  168.  See 
Haines  v.  Goodlander,  73  Kan.  183,  84 
P.  986;  Dean  Co.  v.  Standifer,  37  Tex. 
Civ.  181,  83  S.  W.  230. 
That  team  took  fright  from  caboose  is 
a  mere  guess  of  witness.  St.  Louis, 
etc.  E.  Co.  V.  Smith  (Tex.  Civ.),  153 
S.  W.  391. 

665-4  Eeagan  E.  B.  Co.  v.  Co.,  55 
Tex.  Civ.  509,  121  S.  W.  526;  Pecos, 
etc.  E.  Co.  V.  Co.,  42  Tex.  Civ.  60,  93 
S.  W.  1024.  See  Long  v.  S.,  76  Ark. 
I  493,  89  S.  W.  93,  91  S.  W.  26,  whether 
pe'-son,  from  his  reiuitation,  would  be 
likely  to  carry  out  threat. 
666-5  S.  V.  Hanlon,  38  Mont.  557, 
100  P.  1035;  Harkrider  v.  Gaut  (Tex. 
Civ.),  167  S.  W.  164;  Salmon  v.  S.  CTex. 
Cr.),  154  S.  W.  1023;  Green  v.  S.,  49 
Tex.  Cr.  238,  90  S.  W.  1115.  But  see 
Gilliland  v.  Board,  141  N.  C.  482,  54  S. 
E.  413. 

Understanding.  —  Love    v,    Scatcherd, 
14G   Fed.   1,    77    C.   C.   A.   1;    Gentry   v. 
Singleton,    128    Fed.    679,    63    C.    C.    A. 
231.     But     affiant's     ""understanding" 
of   contract   is   not   objectionable   as   a 
mere  conclusion  where  it  appears  to  be 
his  recollection  of  its  substance  in  lieu       ,  i 
of  a  statement   of  its   exact  language.      Vl 
Leath  r.  Hinson,  117  Ga.  589,  43  S. 'E.         1 
985.    See  Whitfield  v.  Diffie  (Tex.  Civ.), 
105  S.  W.  324. 

666-6  Dodson  v.  S.  (Ala.  App.),  65 
S.  206;  Clarke  V.  Dunn,  161  Ala.  633, 
50  S.  93;  Birmingham  E.,  L.  &  P.  Co. 
V.  Morris,  163  Ala.  190,  50  S.  198; 
Williams  V.  S.,  149  Ala.  4,  43  S.  720 
(best  judgment) ;  Stephens  v.  S.,  1  Ala. 
App.  159,  55  S.  940;  Kimic  V.  E.  Co., 
156  Cal.  273,  104  P.  312;  Minor  v.  S., 
55  Fla.  77,  46  S.  297;  Jones  v.  Co., 
137  Ga.  638,  74  S.  E.  59  (I  am  satis- 
fied); Harris  V.  S.,  62  Tex.  Cr.  235,  137 
S.  W.  373;  Gilliland  v.  Board,  141  N.  C. 
482,  .54  S.  E.  413;  St.  Louis,  etc.  E.  Co. 
V.  Smith  (Tex.  Civ.),  153  S.  W.  391; 
Texas  &  P.  E.  Co.  v.  Henson,  56  Tex. 
Civ.  468,  121  S.  W.  1127  (loss  of  value 
$2  or  $2.50);  Eeagan  E.  B.  Co.  r.  Co., 
55  Tex.  Civ.  509,  121  S.  W.  526  ("not 
less"  than  a  specified  quantity,  not  ob- 
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jectionable).  Contra,  Erie  R.  Co.  v. 
Schomcr,  171  Fed.  79S,  OG  C.  C.  A. 
45S    ("1   judge"). 

See  Southern  R.  Co.  v.  IIowcll,  79  S. 
C.  2'>1,  GO  S.  E.  677;  Berge  r.  Kittleson, 
133  Wis.  CG4,  114  N.  W.  125.  But  see 
Hammond  v.  S.,  154  Ala.  81,  45  S.  654; 
Tool  V.  S.,  48  Tex.  Cr.  478,  88  S.  W. 
350. 

Certainty  as  to  parties  to  whom  testi- 
mony related,  not  essential  as  against 
obioction  it  is  a  sui>i>osition.  Merri- 
weather  v.  Co.,  161  Ala.  441,  49  S.  916. 
667-7  Williams  v.  S.,  5  Ala.  App. 
112,  59  S.  528;  Louisville  Sc  X.  R.  Co. 
r.  Dilborn,  178  Ala.  600,  59  S.  43S;  Bir- 
mingiiam,  etc.  Co.  f.  Ryan,  148  Ala.  69, 
41  S.  616;  Mimbs  r.  S.j  2  Ga.  App.  3S7, 
58  S.  E.  499;  S.  i".  Richards,  126  la.  497. 
102  X.  W.  439;  Leland  r.  Chamberlin, 
-,6  Tex.  Civ.  256,  120  S.  W.  1O40;  II er- 
rick  r.  Holland,  83  Yt.  502,  77  A.  6. 
667-8  Bragan  v.  Co.,  163  Ala.  93,  51 
S.  30.  Contra,  Lamb  r.  Brunswick,  121 
Ga  345,  49  S.  E.  275. 
"I  guess." — Use  of  phrase  does  not 
indicate  a  mere  con.ieeture  where  con- 
text shows  that  witness  is  exercising 
his  best  judgment.  Midland  Val.  R. 
Co  c.  Adkins,  36  Okla.  15,  127  P.  867. 
668-9  Louisville  &  X.  R.  Co.  v.  Dil- 
burn,  178  Ala.  600,  59  S.  438  (witness 
"reckoned"  as  to  length  of  time  train 
stojiped);  Hammond  i".  S.,  154  Ala.  81, 
45  S.  654;  Smith  V.  S.,  8  Ala.  App. 
1<57,  62  S.  575;  Griffin  v.  S.,  2  Ga.  App. 
534,  58  S.  E.  781  (person  "seemed"  to 
be  engaged  in  a  game  of  cards);  Howell 
V.  Co..  121  Ga.  461,  49  S.  E.  299;  PaVan 
r.  Co'.  (iV.  J.),  83  A.  960;  Elliston  v. 
S.,  50  Tex.  Cr.  575,  99  S.  W.  999;  Wade 
r.  S  .  4S  Tex.  Cr.  512,  90  S.  W.  503. 
668-10  Chenoweth  r.  Sutherland,  141 
Mo.  App.  ?72,  124  S.  W.  1055;  Sexton, 
etc.  Co.  r.  Sexton,  48  Tex.  Civ.  190,  106 
S.  W.  728;  Green  v.  S.,  49  Tex.  Cr.  238, 
90  S.  W.  1115. 

668-11  Staples  r.  Steed,  107  Ala. 
241,  52  S.  646;  Wolfe  r.  Ives,  S3  Conn. 
174,  76  A.  526;  Jackson  r.  United 
States,  34  App.  Cas.  (D.  C.)  1:  Atlan- 
tic, etc.  R.  Co.  r.  Cro.sby,  53  Fla.  400, 
43  S.  318  (railway  conductor);  Hilliard 
r.  King,  134  Ga.  817,  68  S.  E.  649; 
Rump  t:  Woods,  50  Tnd.  App.  347,  98 
N.  E.  369;  McLaughlin  r.  Griffin,  155 
la.  302,  135  N.  W.  1107;  Colsch  r. 
R.  Co.,  149  Ta.  176.  127  X.  W.  198; 
Himnielwright    r.    Paker,    82    Kan.    569, 


etc.  Co.  f.  Bird  (Tex.  Civ.),  165  S.  W. 
8;  Galveston,  etc.  R.  Co.  r.  Sample 
(Tex.  Civ.),  145  S.  W.  1057;  Freeman 
r.  Moreman  (Tex.  Civ.),  146  S.  W. 
1045;  Riley  V.  Fisher  (Tex.  Civ.),  146 
S.  W.  581;  Internat.,  etc.  R.  Co.  v. 
Bell  (Tex.  Civ.),  130  S.  W.  634;  Teck- 
lenburg  f.  Co.,  59  Wash.  384,  109  P. 
1036;  Portland,  etc,  R.  Co.  v.  Co.,  59 
Wash.  191,  109  P.  814. 
Competency.  —  Skilled  observer  may 
give  his  opinion  that  a  person  whom 
he  has  seen  at  work  is  competent  or 
incompetent.  Owen  r.  R.  Co.  (Ala.),  61 
S.  924.  See  also  vol.  2,  p.  847,  n.  39, 
An  experienced  wool  buyer  who  has 
never  inspecte<l  wool  damaged  by  fire 
may  nevertheless,  after  inspecting  wool 
so  damaged,  give  a  valuable  opinion 
concerning  the  amount,  damage  and 
the  market  value  of  the  wool  burned 
and  wet.  Close  r.  R.  Co.,  169  Mich. 
392,  135  X.  W.  346. 

Number  of  witnesses  limited  during 
trial. — In  re  Winslow's  Will  (la.).  122 
X.  W.  971. 

669-12  Jones  v.  Burgess,  124  'SVmn. 
265,  114  X.  W.  954.  See  C.  r.  L'yler. 
217  Pa.  512,  66  A.  746. 
670-14  See  Xichols  v.  Wcntz,  78 
Cunn.  429,  62  A.  610;  Scott  v.  S.,  49 
Tex.  Cr.  386,  93  S.  W.  112.  But  see 
San  Antonio  T.  Co.  r.  Kumpf  (Tex. 
Civ.),  99  S.  W.  863  (that  motorman 
tried  to  stop  car,  inadmissible). 
670-15  Birmingham,  etc.  R.  Co.  V. 
Randle,  149  Ala.  539,  43  S.  355  (motor- 
man  seemed  to  try  to  stop  car  as  quick 
as  ho  could);  W.' U.  T.  Co.  r.  Merrill, 
144  Ala.  618,  39  S.  121  (sending  tele- 
gram); Allev  r.  Foundrv  Co.,  159  X.  C. 
327.  74  S.  E.  885.  Couip.  600-79. 
670-16  Louisville  &  X.  R.  Co.  v. 
Scalf,  .155  Kv.  273,  1.59  S.  W.  804; 
Brown  r.  Co.,  81  Vt.  358,  70  A.  599 
(where  question  is  only  of  physical  con- 
ditions and  ]>hysical  jiracticability). 
Possibility  of  avoiding  injury. — .\tlan- 
tic  I.  &  C.  Co.  r.  ^fixon.  126  Ga.  457, 
55  S.  E.  237.  See  Southern  R.  Co.  r. 
McGowan.  149  Ala.  440,  43  S.  378. 
Camp.  Atlantic,  etc.  R.  Co.  v.  Crosby, 
53  Fla.  4^10,  43  S.  V,^. 
Possibility  of  saving  hand  caught  in 
mtichincry. — Opinion  of  plaintiflf  as  to, 
inadmissible.  Iverson  r.  Look  (S.  D.), 
143  X.  W.  332.  Sec  also  vol.  S,  p.  9d5, 
n.  52. 
671-17     WVlch    r.    S.,    156    Ala.    llf>- 


109  P.  178;   Iron  Clad.  etc.  Co.  r.  Stan- j  46   S.   ^r)^;    Reiter-r.   Mfe.   Co.   f^   Hani- 
field,   112    Md.   360,   76   A.   854;   Texas, '  lin,  144  Ala.  192,  40  S.  2S0;  Dix  v.  Co., 
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76  N.  J.  L.  178,  68  A.  1101  (whether 
hot  water  vat  in  ice  plant  could  be 
covered  without  interference  with  op- 
eration of  plant) ;  Crowell  v.  S.,  56  Tex. 
Cr  480,  120  S.  W.  897;  Eichardson  v. 
S.,'  49  Tex.  Cr.  391,  94  S.  W.  1016 
(prosecution  for  sodomy  with  a  jennet 
— opinion  of  witness  familiar  with 
size  and  height  of  both  accused  and 
animal,  that  copulation  impossible  with 
accused  standing  on  ground,  erroneous- 
ly excluded).  See  Beaumont  T.  Co.  v. 
Dilworth  (Tex.  Civ.),  94  S.  W.  352. 
Possibility  of  injured  person's  commun- 
icating orders  to  conductor  admissible. 
Pecos  &  N.  T.  E.  Co.  v.  Finklea  (Tex. 
Civ.),  155  S.  W.  612. 
Not  a  conclusion  for  witness  to  testify 
to  sufficiency  of  time  for  doing  act. 
Casey  v.  Co.,  240  111.  416,  88  N.  E.  982. 
Conclusion  may  be  competent,  when 
facts  on  which  it  rests  are  stated  for 
purpose  of  shoAving  witness'  good 
faith.  Brower  v.  W.  U.  T.  Co.,  81  Kan. 
109,  lOo  P.  497. 

671-18  Missouri,  etc.  E.  Co.  v.  Wil- 
liams, 56  Tex.  Civ.  246,  120  S.  W.  553 
(stoppage  of  train). 

672-20     Comp.     Allen     v.    Urdangen, 
141  la.  280,  119  N.  W.  724. 
672-21     Pennsylvania  C.  Co.  f.  Bow- 
en,  159  Ala.  165,  49  S.  305,  proper  way 
to   drive  heading  in  coal  mine. 
673-23     Davidson   f.    Eyle,    103    Tex. 
209,  124  S.  W.  616,  honesty  in  general. 
673-25     S.  t\  Blvdenburg,  135  la.  264, 
112  N.  W.  634.     See  also  Decker  v.  S., 
So  Ark.  64,  107  S.  W.  182.     Co7np.  S.  V. 
Eutledge,  135  la.  581,  113  N.  W.  461. 
Excessive    force. — Hubbard    v.    E.    Co., 
32  Kv.  L.  E.  1337,  108  S.  W.  331. 
673-26     St.  Louis,   etc.  E.  Co.  v.  Os- 
borne, 95  Ark.  310,  129  S.  W.  537.     See 
Kansas,    etc.    E.    Co.    v.    Taylor    (Tex. 
Civ.),  107  S.  W.  889. 
Whether  habits  grown  or  become  more 
pronounced — opinion     of     acquaintance 
of  many  vears,  competent.    Swygart  v. 
Willard,  166  Ind.   25,  76   N.   E.   755. 
673-27     Taylor  v.  Co.,  145  N.  C.  383, 
59  S.  E.  139. 

674-28  Eawles  v.  Cork,  23  Cal.  App. 
455,  138  P.  369;  Bowman  v.  Min.  Co., 
168  Mo.  App.  703,  154  S.  W.  891.  See 
Conway  v.  Murphy,  135  la.  171,  112 
N.  W.  764,  caution  spending  money. 
674-29  Barlow  v.  Hamilton,  151  Ala. 
634,  44  S.  657  (whether  person  looked 
as  though  his  feelings  hurt) ;  Nichols 
V.    Wentz,    78    Conn.    429,    62     A.     610 


(whether  there  was  any  act  or  state- 
ment by  one  j^erson  indicating  coercion 
or  attempt  to  influence  another);  Ap- 
peal of  Spencer,  77  Conn.  638,  60  A. 
289  ("person  spoke  affectionately"); 
Perdue  v.  S.,  135  Ga.  277,  69  S.  E.  184; 
Hawaii  v.  Awai,  12  Haw.  174;  Duncan 
V.  S.,  171  Ind.  444,  86  N.  E.  641  (heard 
quarreling) ;  Vannest  V.  Murphy,  135 
la.  123,  112  N.  W.  236  (acted  childish); 
Kuhlman  f.  Weiben,  129  la.  188,  103 
N.  W.  445  (acted  drunk);  White  r. 
White,  76  Kan.  82,  90  P.  1087  (gesticu- 
lating "like  he  was  mad,"  or  was 
standing  with  his  head  down  "as  if 
he  was  crying");  C.  r.  Snell,  189  Mass. 
12,  75  N.  E.  75  (what  a  person  at  a 
distance  appeared  to  be  doing) ;  S.  v. 
Thompson,  161  N.  C.  238,  76  S.  E.  249; 
Heflin  r.  E.  Co.  (Tex.  Civ.),  159  S.  W. 
499;  Houston,  etc.  E.  Co.  v.  Lee  (Tex. 
Civ.),  123  S.  W.  154  (ungentlemanly 
conduct) ;  Arnwine  V.  S.,  54  Tex.  Cr. 
213,  114  S.  W.  796  (party  not  doing 
anvthing),  but  ■comp.  Williams  v.  S.,  54 
Tex.  Cr.  642,  114  S.  W.  802;  Earles  r. 
&.,  5:2  Tex.  Cr.  140,  1'06  S.  W.  138 
(peaceable);  Stanley  v.  S.  (Tex.  Cr.), 
95  S.  W.  1076  (demeanor  while  testify- 
ing);  Jones  V.  S.,  47  Tex.  Cr.  515,  85 
S.  W.  5  (cool  and  collected) ;  Bain  v. 
S.,  46  Tex.  Cr.  96,  79  S.  W.  814  (ac- 
cused when  arrested  trembled  badly 
and  seemed  about  to  fall;  was  pale 
and  scarcely  able  to  stand) ;  Till  v.  S., 
132  Wis.  242,  111  N.  W.  1109  (was 
"worried,"  "acted  stupid"  and  as  if 
"something  was  wrong").  But  see 
Ball  V.  U.  S.,  147  Fed.  32,  77  C.  C.  A. 
126  (certain  persons  all  rusked  onto 
property  of  another  as  if  by  arrange- 
ment, inadmissible  conclusion) ;  Bell  V. 
S.,  140  Ala.  57,  37  S.  281;  Stevens  r. 
Larwill,  110  Mo.  App.  140,  84  S.  W. 
113  (person  "did  not  speak  very 
friendly,"  inadmissible  conclusion). 
Manner  of  speaking. — P.  v.  Stilwell,  81 
Misc.  456,  142  N.  Y.  S.  628. 
Previous  acquaintance  is  not  necessary. 
Watson  V.  S.,  52  Tex.  Cr.  85,  105  S. 
W.   509. 

"Acted  like  lovers." — Inadmissible 
conclusion  —  acts  and  conversations 
should  be  shown.  Kesselring  v.  Hum- 
mer, 130  la.  145,  106  N.  W.  501. 
Rationality  of  conduct. — A  witness  may 
state  whether  conduct  seen  by  him  im- 
pressed him  as  rational  or  irrational, 
although  his  opinion  as  to  rationality 
of  actor  is  incompetent.    P.  v.  Pekarz, 


838 


EXPERT  AND  OPIXIOX  EVIDENCE 


Vol.  5 


185  N.  Y.  470,  7S  N.  E.  294.  See 
Hodge  V.  Rambo,  155  Ala.  175,  45  S. 
678;  De  Arellanes  v.  Arellanes,  151  Cal. 
443,  90  P.  1059  (appeared  to  be  ra- 
tional); In  re  Small,  118  App.  Div.  502, 
103  N.  Y.  S.  705;  Schoenberg  &  Co.  v. 
Co.,  52  Misc.  104,  101  N.  Y.  S.  798. 
Cause  of  conduct. — See  S.  v.  Bennett, 
137  Fa.  427,  110  N.  W.  150. 
Feigning.  —  Opinion  admissible.  Mc- 
Connick  r.  E.  Co.,  141  Mich.  17,  104 
xNT.  W.  390,  Comp.  P.  v.  Koerner,  117 
App.  Div.  40,  102  N".  Y.  S.  93. 
Tone  of  voice. — Whether  angry  or  oth- 
erwise. Campos  V.  S.,  50  Tex.  Cr.  289, 
97  S.  W.  100. 

Conversation  may  be  characterized  as 
secret.  Clinton  v.  S.,  56  Fla.  57,  47  S. 
389. 

675-30  Neyman  v.  R.  Co.,  174  Ala. 
613,  57  S.  435;  Brown  r.  Ratliff,  21 
Cal.  App.  282,  131  P.  769;  Alsup  r.  S. 
(Tex.  Cr.),  153  S.  W.  624;  Rhodes  r. 
S.  (Tex.  Cr.),  153  S.  W.  128;  Niles 
V.  R.  Co.  (Vt.),  89  A.  629.  But  see 
Henry  v.  Frohlichstein,  149  Ala.  330, 
43  S.  126;  Nichols  v.  Wentz,  78  Conn. 
429,  62  A.  610;  Lord  v.  St.  R.,  74  N.  H. 
295,  67  A.  639  (person  looked  fright- 
ened and  was  about  to  jump  from  car, 
admissible);  Scott  v.  S.,  49  Tex.  Cr. 
386,  93  S.  W.  112. 

675-31  Comp.  Dittfurth  v.  S.,  46  Tex. 
Cr.  424,  SO  S.  W.  628. 
Age. — Opinion  as  to  age  of  person  based 
on  facts  stated.  Poulter  v.  S.  (Tex. 
Cr.),  157  S.  W.  166.  But  see  vol.  1, 
p.  738,  n.  24. 

675-32  S.  v.  Denny,  17  N.  D.  319, 
117  N.  W.  869,  cit.  the  text. 
675-33  See  Ward  r.  Meredith,  220 
111.  66,  77  N.  E.  118  (horse  was  or 
appeared  to  be  frightened) ;  Schmidt 
f.  Co.,  136  la.  401,  113  N.  W.  820 
(other  horses  frightened  at  same  ob- 
ject); Mikesell  v.  R.  Co.,  134  Ta.  736, 
112  N.  W.  201;  Foster  r.  Co.,  141  Mich. 
316,  104  N.  W.  617;  St.  Louis,  etc.  R. 
Co.  r.  Hall  (Tex.  Civ.),  106  S.  W.  194. 
What  caused  mule  to  turn  from  the 
track  in  mine — iimilmissil)lc  conclusion. 
Madden  r.  Co.,  133  la.  699,  111  N.  W. 
57.  But  what  frightened  horses  may 
be  a  fact  within  knowledge  of  witness. 
Dublin  G.  &  E.  Co.  v.  Frazier,  46  Tex. 
Civ.  288,  103  S.  W.  197.  Comp.  Clinton 
t\  Howard,  42  Conn.  204;  vol.  5,  p. 
68011. 

676-35  Putnam  r.  Ins.  Co.,  155  Mich 
134,  118  N.  W.  922;  Blackwood  C.  &  C. 
Co.  r.  James,  107  Va.  656,  60  S.  E.  90. 


Whether  horse  fit  for  lady  to  drive — 
inadmissible  conclusion.  Fletcher  v. 
Dixon,  107  Md.  420,  GS  A.  S75. 
Experienced  horsemen  may  state  steam 
shovel  is  calculated  to  frighten  horses 
of  ordinarv  gentleness.  Heinmiller  r. 
Winston,  131  la.  32,  107  N.  W.  1102. 
676-36  Southern  R.  Co.  f.  Proctor,  3 
Ala.  App.  413,  57  S.  513;  Hale  v.  C, 
151  Kv.  639,  152  S.  W.  773;  Louisville 
&  N.  R.  Co.  V.  Brown,  28  Ky.  L.  R. 
772,  90  S.  W.  567  (liveryman  of  ten 
years'  experience  competent  to  testify 
mare  had  fever  and  was  sick,  but  not 
that  she  had  lung  fever) ;  Power  v 
Turner,  37  Mont.  521,  97  P.  950  (in- 
fection of  premises);  O'Brien  v.  Von 
Lienen  (Tex.  Civ.),  149  S.  W.  723. 
Comp.  supra,  557-30. 
That  certain  injuries  could  have  caused 
death  of  horse,  inadmissible.  Southern 
R.  Co.  r.  Taylor,  148  Ala.  52,  42  S.  625. 
Physical  condition. — Statements  cattle 
were  "in  bad  condition,"  were  "hard 
lookers,"  "in  very  bad  shape,"  and 
"in  very  hard  condition,"  not  con- 
clusions or  opinions,  but  statements  of 
descriptive  fact.  Gulf,  etc.  R.  Co.  i". 
Kimble,  49  Tex.  Civ.  622,  109  S.  W.  234. 
So  is  testimony  cattle  were  in  "good 
condition."  Texas  &  P.  R.  Co.  r. 
White,  35  Tex.  Civ.  521,  80  S.  W.  641. 
677-37  Long  v.  Seigel,  177  Ala.  338, 
58  S^  380;  Jones  r.  S.,  156  Ala.  175, 
47  S.  100  (looked  like  a  white  person); 
First  Xat.  Bk.  v.  Chandler,  144  Ala. 
286,  39  S.  822  (wide-awake  and  atten- 
tive); Southern  R.  Co.  v.  Hobbs,  151 
Ala.  335,  43  S.  8^4  (seemed  to  suffer); 
Sims  r.  S.,  59  Fla.  38,  52  S.  198;  U.  S. 
Health  &  Ins.  Co.  r.  Clark,  41  Ind.  App. 
345,  83  N.  E.  760;  Yannest  r.  Murjihv, 
135  la.  123,  112  X.  W.  236;  S.  v.  Xow- 
clls,  135  la.  53,  109  N.  W.  1016;  Fed- 
eral Bet.  Co.  r.  Reeves,  77  Kan.  Ill, 
93  P.  627;  S.  v.  :\ratthews,  119  La.  665, 
44  S.  336  (excited  aj^pearance  of  ac- 
cused); S.  V.  Hopper,  114  La.  557,  38 
S.  452  (appearance  of  accused  in  pres- 
ence of  victim);  Osborn  V.  R.  Co.,  144 
l\ro.  App.  119,  129  S.  W.  226;  Fulton  r. 
R.  Co.,  125  :Nro.,  App.  239,  102  S.  W. 
47:  Lord  r.  R.  Co.,  74  X.  H.  295,  67  A. 
639  (frightened);  Shaffer  iv  S.  (Tex. 
Cr.),  151  S.  W.  1061;  Owen  v.  S.,  52 
Tex.  Cr.  65,  105  S.  W.  513  {c\i.  the 
text);  St.  Louis,  etc.  R.  Co.  v.  Bover, 
44  Tex.  Civ.  311,  97  S.  W.  1070  (per- 
son's appearance  and  actions  did  not 
indicate  ho  was  hurt  or  injured):  Pow- 
drill   r.  S.,  62   Tex.   Cr.  442,  138   S.  W. 
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114;  Perguson  v.  S.,  50  Tex.  Cr.  155, 
95  S.  W.  Ill  (apparent  age);  Mullen 
f.  E.  Co.  (Tex.  Civ.),  92  S.  W.  1000; 
Gulf,  etc.  E.  Co.  V.  Miller,  35  Tex.  Civ. 
116,  79  S.  W.  1109  (person  seemed  to 
be  looking  at  another  person);  Blue 
Eidge  L.  &  P.  Co.  v.  Price,  108  Va. 
652,   62  S.  E.  938. 

See  Cole  v.  S.,  51  Tex.  Cr.  89,  101  S.  W. 
218.  But  see  S.  v.  Baudoin,  115  La.  837, 
40  S.  239. 

Looked  drunk. — Swain  v.  S.,  8  Ala.  App. 
26,  62  S.  446.  See  also  vol.  6,  p.  651, 
n.    30. 

677-39  "He  had  no  use  of  his  head 
and  neck  and  the  right  arm,"  com- 
petent. Scott  V.  O'Xeary  (la.),  13S 
N.    W.    512. 

Negative  statement  of  appearance, 
proper — as  that  person  did  not  show 
anger  or  surprise.  Tagert  v.  S.,  143 
Ala.  88,  39  S.  293.  See  infra,  "In- 
juries to  Person,"  424-47. 
That  a  person  was  unconscious  at  a 
certain  time  and  conscious  at  another 
time.  Missouri,  etc.  E.  Co.  r.  Coker 
(Tex.  Civ.),  143  S.  W.  218. 
677-41  Bufford  v.  Little,  159  Ala. 
300,  48  S.  697  (appearance  of  stumps 
as  to  time  of  severance);  Walker  v. 
S.,  153  Ala.  31,  45  S.  640  (clothes- 
washed-out  blood-stains) ;  Dillard  v.  S. 
(Ala.),  39  S.  584  (what  a  person  had 
looked  like  a  bottle  of  wine) ;  Miller  v. 
S.,  94  Ark.  538,  128  S.  W.  353,  cit.  the 
text;  Illinois  C.  E.  Co.  v.  Prickett,  210 
111.  140,  71  N.  E.  435  (whether  cracks 
in  bolts  new  or  old) ;  Damren  v.  Trask, 
103  Me.  204,  68  A.  818  (clapboards); 
International,  etc.  E.  Co.  v.  Drought 
(Tex.  Civ.),  100  S.  W.  1011;  Inter- 
national, etc.  E.  Co.  V.  Gready,  36  Tex. 
Civ.  536,  82  S.  W.  1061  (handhold  on 
car  had  pulled  out) ;  Williams  v.  Nor- 
ton, 81  Vt.  1,  69  A.  146  (wire  rope 
seemed  to  have  been  broken  by  use). 
But  see  Gress  L.  Co.  v.  Co.,  120  Ga. 
751,  48  S.  E.  115,  lost  writing  bore 
indications  of  being  genuine,  inadmis- 
sible. 

Whether  or  not  a  given  article  had  the 
appearance  of  being  washed.  Harris 
V.  S.  (Tex.  Cr.),  148  S.  W.  1074. 
That  a  beverage  looked  like  whisky. 
Strange  V.  S.,  5  Ala.  App.  164,  59  S. 
691. 

Evidence  of  a  comparison  between 
things  which  cannot  be  exhibited  to 
jurv  is  proper.  S.  V.  Whitbeck,  145  la. 
29.  123  N.  W.  982;  S.  v.  Miller,  71  N. 
J.  L.   527,   60  A.   202.      Coiitra,   Texas 


&   P.   E.    Co.   V.   Stewart,   52   Tex.    Civ. 
514,  114  S.  W.  413. 

Whether  anything  unusual  about  a  mail 
crane,  inadmissible.  Western  E.  v. 
Cleghorn,  143  Ala.  392,  39  S.  133. 
Effect  of  appearance  on  value  may  be 
shown.  Missouri,  etc.  E.  Co.  r.  Pettit, 
54  Tex.  Civ.  358,  117  S.  W.  894. 
677-42  Eothrock  v.  Cedar  Eapids, 
128  la.  252,  103  N.  W.  475,  snow  looked 
as  though  some  one  had  fallen  and  left 
print  of  body.  See  Louisville  &  N. 
E.  -Co.  V.  Pearce,  142  Ala.  680,  39  S.  72 
(how  far  something  had  been  dragged 
— from  appearance  of  ground);  Hickey 
V.  S.,  51  Tex.  Cr.  230,  102  S.  W.  417; 
Porch  V.  S.,  50  Tex.  Cr.  335,  99  S.  W. 
102.  But  see  Cleveland,  etc.  E.  Co.  v. 
Alfred,  113  111.  App.  236,  impression 
in  dust  "looked  just  like  some  man 
had -hit  in  the  dust,"  inadmissible. 
678-43  Duncan  v.  S.,  171  Ind.  444, 
86  N.  E.  641  (something  felt  like  a 
revolver) ;  Electric  P.  Co.  v.  Tp.,  77 
Kan.  580,  96  P.  68;  S.  v.  Hill,  46  Mont. 
24,  126  P.  41;  Beers  v.  E.  Co.,  101 
App.  Div.  308,  91  N.  Y.  S.  957  (wit- 
ness familiar  with  noise  and  motion  of 
cars  running  on  particular  track  may 
state  noise  and  motion  at  a  certain 
point  on  a  particular  occasion  not  of 
usual  kind) ;  Eichards  v.  C,  107  "Va. 
881,  59  S.  E.  1104  (certain  substance 
was  oil  and  mustache  was  false). 
Quality  of  soil. — Kitchin  v.  Nurserv  Co., 
65  Or.  20,  130  P.  408,  1133,  132  P. 
956. 

That  smoke  was  powder  smoke. — John- 
son r.  S.  (Ala.),  63  S.  163. 
That  red  splotches  seen  on  defendant's 
clothing    "looked    like     blood."       Mc- 
Clain  V.  S.  (Ala.),  62  S.  241. 
That  ground  was  too  hard  to  pennit 
tracks  to   be  followed.     S.  v.  Sanders, 
75  S.  C.  409,  56  S.  E.  35. 
That    light    from     neighboring     store 
would   illumine  place   where   defendant 
was  killed.     Key  v.  S.,  8  Ala.  App.  2, 
62  S.  35. 

Genuineness. — ^Witnesses  familiar  with 
taste,  smell  and  color  of  a  patent  med- 
icine may  testify  a  medicine  sold  under 
same  name  was  an  imitation.  Hostet- 
ter  Co.  V.  Gallagher,  142  Fed.  208. 
679-44  Plumlee  v.  E.  Co.,  85  Ark. 
488,  109  S.  W.  515  (condition  of  a 
car);  Interstate  Coal  Co.  v.  Shelton,  152 
Kv.  92,  153  S.  W.  1.  See  Chicago,  ete. 
E.  Co.  V.  O'Donnell,  114  111.  App.  345, 
whether  there  was  room  in  a  car  for 
more  people — calls  for  inadmissible  con- 
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elusion.  Question  should  be  whether 
there  was  any  vacant  si>ace. 
Damaged. — Witness  cannot  say  prop- 
erty is  dania^^ed.  Sloss-S.,  etc.  Co.  v. 
Mitchell  (Ala.),  61  S.  934. 
679-45  'Williams  v.  Lansing,  152 
Mich.  1G9,  ll.l  X.  W.  9G1,  opinion  of 
exjicricnced  witness  stringers  of  side- 
walk when  taken  up  six  months  after 
accident  had  not  been  suita])lc  to  IioM 
a  nail  for  a  year  or  more,  admissible. 
679-46  Miller  v.  Chicago,  etc.  E.  Co. 
(:Mo.  App.),  167  S.  W.  1160.  See  Vir- 
ginia-C.  C.  Co.  v.  Knight,  106  Va.  674, 
56  S.  E.  725.  But  see  Standlev  r.  R, 
Co.,  121  Mo.  ApY>.  537,  97  S.  W.  244. 
"Whether  waiting  room  suitable  and 
convenient — opinion  inadmissible.  Il- 
linois C.  R.  Co.  V.  C,  28  Ky.  L.  R.  802, 
90  S.  W.  602. 

681-48  Anniston  r.  Ine.y,  151  Ala. 
392,  44  S  48  (dangerous  and  impassa- 
ble condition  of  street) ;  Seidel  v. 
Woodbury,  81  Conn.  65,  70  A.  58  (in 
answer  to  hypothetical  question); 
Comstoek  v.  Tp.,  137  Mich.  541,  100 
K  W.  788;  McDonald  v.  Duluth,  93 
Minn.  206,  100  N.  W.  1102;  Thompson 
V.  City,  124  Mo.  App.  439,  101  S.  W. 
709;  Maynard  v.  Westficld  (Vt.),  90  A. 
504. 

Policeman  familiar  with  sidewalk  may 
stato  whether  it  was  in  rensoiinbly  safe 
condition.  Campbell  r.  New  Haven,  78 
Conn.  394,  62  A.  665.  Comp.  Harrison 
V.  Ayrshire,  123  la.  52S,  99  X.  W.  132. 
Contra,  Spaulding  v.  Edina,  122  Mo. 
App.  65,  97  S.  W.  545;  Miller  v.  Can- 
ton, 112  Mo.  App.  322,  87  S.  W.  96. 
682-50  See  Virginia -C.  €.  Co.  v. 
Knij^'lit,  106  Va.  674.  56  S.  E.  725. 
Capacity  of  machine  may  be  testified 
to.  Romona  O.  S.  Co.  v.  Shields,  173 
In. I.  6S,  88  X.  E.  .195. 
68.1-51  ■  Louisville  &  N.  E.  Co.  v. 
Admx.,  28  Ky.  L.  R.  1113,  91  S.  W. 
6S5. 

683-52  See  Cain  r.  R.  Co.,  74  S.  C. 
89,  54  S.  E.  244;  Thompson  r.  R.  Co., 
4S  Tex.  Civ.  284,  106  S.  W.  910.  Hut 
see  Standley  v.  R.  Co.,  121  ^lo.  Ai>p. 
537,  9  S.  W.  244. 

But  where  v^itness  knows  condition  oi 
a   setiiaphorc   his   testimony     thereto     is  | 
not  opinion  evidence.     Chicago,  etc.  R. 
Co.   r.   Vipond,   112   111.   App.   558. 
Dangerous  condition  of  platform. — "Me- 
Foat    r.    R.    Co..    5     Penne.     (Hel.)     52, 
62    A.    '^9«!. 
XJnevenness  of  rails  mav  be  shown  bv 


non-expert.  Lincoln  v.  R.  Co.,  82  Vt. 
187,    72   A.   821. 

683-53  Evans  v.  Mills,  124  Ga.  318, 
52  S.  E.  538  (machine  dangerous); 
C'i\etti  v.  Am.,  etc.  Corp.,  124  App. 
Div.  345,  108  X\  Y.  S.  663;  McKim  v. 
City,  217  Pa.  243,  66  A.  340;  Cain  t. 
R.  Co.,  74  S.  C.  89,  54  S.  E.  244  (safety 
of  embankment) ;  Thompson  r.  R.  Co., 
48  Tex.  Civ.  284,  106  S.  W.  910.  See 
Taylor  V.  S.,  49  Fla.  69,  38  S.  380; 
Charlton  r.  R.  Co.,  200  Mo.  413,  98 
S.  W.  529;  Konig  v.  R.,  36  Nev.  181, 
135  P.  141;  Tweed  r.  Tel.  Co.  (Tex.), 
166  S.  W.  696;  Virginia-C.  C.  Co.  v. 
Knight,  106  Va.  674,  56  S.  E.  725,  and 
infra,  570-78.  Comp.  Detroit  S.  R.  Co. 
v.  Lambert,  150  Fed.  555,  80  C.  C.  A. 
357;  Morgan  v.  Co.,  120  Mo.  App.  590, 
97  S.  W.  638;  Houston,  etc.  R.  Co.  v. 
:\rcHale,  47  Tex.  Civ.  360,  105  S.  W. 
1149. 

"One  of  the  plaintiff's  witnesses,  who 
had  worked  ten  years  on  a  threshing 
machine,  was  asked,  concerning  the 
machine  on  which  plaintiff  was  in- 
jured, 'Was  or  not  that  machine,  on 
the  day  of  the  accident,  a  dangerous 
machine?'  This  was  objected  to  by 
defendant  as  a  matter  of  opinion.  Ob- 
jection sustained.  The  same  witness 
was  then  asked,  'You  say  that  there 
was  a  wooden  cover  over  the  knife 
cylinder  of  this  machine;  was  that  the 
regular  covering  furnished  with  these 
machines?'  Objected  to  by  counsel  for 
defendant  as  irrelevant,  there  being  no 
allegation  in  plaintiff's  narr.  covering 
defective  design.  Objection  sustained." 
Seininski  r.  Leather  Co.  (Del.),  S3  A. 
20. 

Comparative  danger  of  crossing  rail- 
road at  different  places.  Savannah, 
etc.  R.  Co.  r.  Evans,  121  Ga.  391,  49 
S.  E.  308. 

Deadliness  of  weapon. — McDuflie  v.  S., 
121  Ga.  580,  49  S.  E.  70S;  Moran  r.  S., 
120  Ga.  S46.  48  S.  E.  324. 
Expert  opinion. — See  suj^ra,  562-49. 
684-54  Savage  r.  Hayes,  142  111. 
A]^\\  31  (i;  ]Mimea  r.  Coo]>erage  Co.,  175 
Mo.  Ai)p.  91,  157  S.  W.  1006;  Levin  1?. 
Clad  &-  Sons  (Pa.),  90  A.  570;  Ft. 
Worth  R.  R.  Co.  r.  Cabell  (Tex.  Civ.), 
161  S.  W.  10S3;  Stone  r.  Svlliaasen,  70 
Wash.  89,  126  P.  84.  See' also  vol.  8, 
p.    955,    n.    45. 

685-56  Lemons  r.  S.,  59  Tex.  Cr. 
299,  12S  S.  W.  416  (belief);  Richardson 
V.  S.,  49  Tex.  Cr.  391,  94  S.  W.  1016. 
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685-58  S.  V.  Drummond,  70  Wash. 
260,    126   P.   541. 

Opinion  accused  was  seen  at  place 
where  offense  committed  and  it  was 
committed  at  place  he  was  seen,  com- 
petent. Buzan  v.  S.,  59  Tex.  Cr.  213, 
128  S.  W.  388. 

686-60  A  statement  of  fact  respect- 
ing direction  of  bullet  which  entered 
body  of  deceased,  competent  though 
witness  unable  to  precisely  locate 
wound.  Carson  v.  S.,  57  Tex.  Cr.  394, 
123  S.  W.  590. 

686-64  Troy,  etc.  Co.  v.  Co.  (Ala.), 
65  S.  141;  Black  v.  Hankins,  6  Ala. 
App,  512,  60  S.  441;  Cross  v.  Co.,  123 
Ga.  817,,  51  S.  E.  704;  McCrary  v. 
Pritchard,  119  Ga.  876,  47  S.  E.  341; 
McGuire  v.  Mfg.  Co.,  23  Ida.  608,  131 
P.  654;  Huntington  v.  Stemen,  37  Ind. 
App.  553,  77  N.  E.  407;  Harriman  v. 
Co.,  132  la.  616,  110  N.  W.  33;  W.  U. 
T.  Co.  V.  Ring,  102  Md.  677,  62  A.  801;, 
Crystal  I.  Co.  r.  Holliday  (Miss.),  64 
S.  658;  Wiggins  V.  P.  Co.,  119  Mo. 
App.  492,  95  S.  W.  311;  Raymond  f. 
Edelbrock,  15  N.  D.  231,  107  K  W. 
194;  Elliott  V.  Wallowa  County,  57  Or. 
236,  109  P.  130;  Montgomery  i\  Somers, 
50  Or.  259,  90  P.  674;  Byrne  v.  R.  Co., 
219  Pa.  217,  68  A.  672;  Mauldin  v. 
R.  Co.,  73  S.  C.  9,  52  S.  E.  677;  Pat- 
terson V.  McMinn  (Tex.  Civ.),  152  S. 
W,  223;  Pegues  Merc.  Co.  v.  Brown 
(Tex.  Civ.),  145  S.  W.  280;  Bell  County 
V.  Flint  (Tex.  Civ.),  91  S.  W.  329. 
Comp.  Nash  v.  Co.,  123  App.  Div.  148, 
108  N.  Y.  S,  336.  Contra,  Jackson  v. 
R.  Co.,  73  S.  C.  557,  54  S.  E.  231  (from 
personal  injuries) ;  Roundtree  v.  R.  Co., 
72  S.  C.  474,  52  S.  E.  231. 

See  also  vol.  4,  p.  12,  n.  25. 
Fact  of  damage. — Witness  cannot  tes- 
tify land  was  damaged,  this  being  a 
conclusion  for  jury  to  draw  (Gosdin  v. 
Williams,  151  Ala.  592,  44  S.  611;  Bait., 
E.  Co.  V.  Sattler,  102  Md.  595,  62  A. 
1125;  Central,  etc.  R.  Co.  t'.  Key  ton, 
148  Ala.  675,  41  S.  918);  nor  that  he 
sustained  damages  by  reason  of  a  cer- 
tain act.  Richmond  v.  Brandt,  118  111. 
App.  624. 

Cause  of  damage  to  goods. — Statement 
that  from  general  appearance  damage 
was  due  to  improper  storing  or  pack- 
ing in  the  car,  of  fact  and  not  opinion. 
Texas  &  P.  R.  Co.  v.  Warner,  42  Tex. 
Civ.  280,  93  S.  W.  489. 
688-66  Opinions  as  to  damages,  com- 
petent  when    based     on     difference    in 


cost  of  performance  and  contract  price. 
Wilkinson  V.  Dunbar,  149  N.  C.  20,  62 
S.  E.  748. 

688-70  La  Compagnie,  etc.  v.  Per- 
saglio,  165  Fed.  638,  91  C.  C.  A.  610; 
The  Urabria,  148  Fed.  283  (damage  to 
vessel);  Huntsville  v.  Pulley  (Ala.),  65 
S.  405;  Werten  v.  Co.,  169  Ala.  258,  53 
S.  98;  St.  Louis,  etc.  R.  Co.  v.  Brook- 
sher,  86  Ark.  91,  109  S.  W.  1169;  Pe- 
oria, etc.  Co.  V.  Vance,  234  111.  36,  84 
N.  E.  607;  Withey  v.  R.  Co.,  141  Mich. 
412,  104  N.  W.  773  (damage  to  wear- 
ing apparel) ;  Close  v.  R.  Co.,  169  Mich. 
392,  135  N.  W.  346;  Watson  -v.  Co.,  31 
Mont.  513,  79  P.  14;  Union  Fibre  Co. 
V.  Co.,  176  Mo.  App.  26,  162  S.  W. 
1046;  Deal  v.  St.  Louis,  etc.  R.  Co., 
144  Mo.  App.  684,  129  S.  W.  50; 
Casciato  v.  Mason  (Or.),  138  P.  841; 
St.  Louis,  etc.  R.  Co.  v.  Wood  Bros. 
(Tex.  Civ.),  147  S.  W.  283;  Chicago, 
R.  I.  &  G.  R.  Co.  V.  Clark  (Tex.  Civ.), 
129  S.  W.  186;  International,  etc.  R. 
Co.  V.  Aten  (Tex.  Civ.),  81  S.  W. 
346;  Loomis  v.  Besse,  148  Wis.  647,  135 
N.  W.  123. 

See  also  Auckland  v.  Lawrence,  20  Colo, 
App.  364,  78  P.  1035;  Parrott  v.  R. 
Co.,  127  la.  419,  103  N.  W.  352.  Contra. 
Central,  etc.  R.  Co.  v,  Barnett,  151 
Ala.  407,  44  S.  392;  Bait.,  etc.  R.  Co. 
V.  Sattler,  102  Md.  595,  62  A.  1125,  64 
A.  507;  McCook  v.  McAdams,  76  Neb. 
1,  106  N.  W.  988,  110  N.  W.  1005,  114 
N.  W.  596.  See  Ft.  Collins  D.  R.  Co. 
V.  France,  41  Colo.  512,  92  P.  953; 
supra,  "Damages,"  14-30. 
Damage  to  cattle. — Ft.  Worth,  etc.  R. 
Co.  v.  Bk.,  36  Tex.  Civ.  293,  81  S.  W. 
1050,  dist.  Gulf,  etc.  R.  Co.  v.  Wright, 
1  Tex.  Civ.  402,  21  S.  W.  80,  where 
evidence  did  not  show  witness  consid- 
ered only  legitimate  elements  of  dam- 
age. 

Earning  capacity  of  deceased  may  be 
shown  by  opinion.  Yergy  v.  R.  Co., 
39  Mont.  213,  102  P.  310. 
Value  of  use  may  be  shown  by  opin- 
ions. Combs  V.  Lake,  91  Ark.  128,  120 
S.    W.    977. 

Where  defendant's  wealth  affects 
measure  of  damages,  opinions  as  to  the 
reputed  amount  of  it  competent.  Beans 
r.  Denny,  141  la.  52,  117  N.  W.  1091. 
Value  of  destroyed  crop  may  be  testi- 
fied to  by  owner.  Davenport  v.  R.  Co., 
148  N.  C.  287,  62  S.  E.  431. 
689-71  Fowler  v.  S.,  155  Ala.  21,  45 
S.  913    (bruised). 
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That  wounds  appeared  to  have  been 
made  with  a  penknife  found  beside, 
the  body  and  from  ai)pearances  effort 
had  been  made  to  tie  up  wounds  with 
cloth  cut  from  decedent's  skirt.  Met- 
ropolitan L.  Ins.  Co.  V.  Wagner,  50  Tex. 
Civ.  233,  109  S.  W.  1120,  cit.  the  text. 
Cause  of  death. — Xon-exi>ert  competent 
where  cause  evident  to  ordinary  per- 
son. S.  V.  Caron,  118  La.  349,' 42  S. 
960.  See  S.  v.  Lyons,  113  La.  9.39,  37 
S.  890.  But  otherwise  incomf)ctent. 
Ala.  Consol.  C.  &  I.  Co.  v.  Heald,  1.54 
Ala.  .580,  45  S.  686,  deceased  looked  as 
if  he  had  been  smothered. 
690-73  S.  V.  Barwick,  89  S.  C.  153, 
71  S.  E.  838;  Paseo  v.  S.,  19  Wyo.  344, 
117  P.  862.  See  Buzan  r.  S.,  59  Tex. 
Cr.  213,  128  S.  W.  388;  Welch  v.  S.,  57 
Tex.  Cr.  Ill,  122  S.  W.  880. 
Witness  who  has  hunted  and  killed 
lar^'e  animals  and  shown  familiarity 
with  character  of  wounds  made  by 
bullets  may  testify  where  bullets  en- 
tered body  of  deceased.  Spence  v.  Ty., 
13  Ariz.  20,  108  P.  227. 
690-74  Osborn  v.  R.  Co.  (Mo.  App.), 
100  S.  W.  1118;  S.  V.  Laster,  71  N.  J. 
L.  586,  60  A.  361;  Miller  v.  City,  104 
App.  Div.  33,  93  N.  Y.  S.  227  (depth 
of  hole);  New  York,  etc.  R.  Co.  v.  Wil- 
son, 109  Va.  754,  64  S.  E.  1060. 
690-75  Relative  position  of  one  rail 
of  a  road  as  compared  with  the  other 
may  be  shown  by  witness  who  observed 
and  measured  it  though  measurement 
not  made  with  si)irit  level.  Gardner 
V.  R.  Co.,  223  Mo.  389,  122  S.  W.  1068. 
690-76  See  Stephenson  r.  Meeks,  141 
Ga.  561,  81  S.  E.  851.  See  also  vol. 
13,  p.  227,  n.  61. 

691-77  Hetland  v.  Bilstad,  140  Li. 
411,  118  N.  W.  422;  Com.  r.  Rodziewicz, 
213  Mass.  68,  99  N.  E.  574.  See  Citv 
E.  R.  Co.  r.  Smith,  121  Ga.  663,  49 
S.  E.  724;  Beers  v.  R.  Co.,  101  App. 
Div.  308,  91  N.  Y.  S.  9.57;  Buzan  r. 
S.,  .59  Tex.  Cr.  213.  128  S.  W.  3'<8. 
Conclusion  from  flashes  and  reports 
shots  could  not  have  been  fired  by  one 
person,  competent.  Kroell  r.  S.,  139 
Ala.  1,  36  S.  1025. 

Tasting  and  smelling  as  basis  of  opin- 
ion as  to  whether  cider  is  fermented. 
P.  r.  Emmons  (Mich.),  144  X.  W.  479. 
691-78  Bruchman  i\  U.  S.,  11  Ariz. 
178.    ^9   P.    413. 

691-79  Central,  etc.  R.  Co.  r.  ITyatt, 
151  Aln.  355.  43  S.  867  (witnesses  may 
state    whether    or    not    a    person    could 


have  seen  a  thing) ;  Arkansas  &  L.  R. 
Co.  V.  Sanders,  81  Ark.  604,  99  S.  W. 
1109  (distance  at  which  engineer  could 
have  seen  animal  on  track);  St.  Louis, 
etc.  R.  Co.  r.  Shannon,  76  Ark.  166, 
88  S.  W.  851  (how  far  a  common  head- 
light would  light  up  track);  Mygreen 
V.  Smith,  162  111.  App.  276;  Chicago 
C.  R.  Co.  V.  Hagenback,  228  111.  290, 
81  N.  E.  1014;  Chicago  C.  R.  Co.  v. 
Rohe,  lis  111.  App.  322;  Rietveld  f. 
R.  Co.,  129  la.  249,  105  N.  W.  515; 
De  Haven  v.  D.  G.  L.  Co.,  150  Ky.  241, 
1.30  S.  W.  322;  Osborn  r.  R.  Co.  (Mo. 
App.),  166  S.  W.  mS;  Missouri,  etc. 
R.  Co.  r.  Steele,  50  Tex.  Civ.  634,  110 
S.  W.  171;  Stone  v.  R.  Co.,  32  Utah  185, 
S9  P.  715  (engineer  may  testify  whether 
escaping  steam  obscured  his  view).  But 
see  Hammond  v.  S.,  147  Ala.  79,  41  S. 
761;  Morrow  f.  Co.,  70  S.  C.  242,  49 
S.  E.  573.  Comp.  Dovle  f.  Eschen,  5 
Cal.  App.  55,  89  P.  836. 
Brightness  of  electric  light. — Witness 
cannot  characterize  brightness  of  elec- 
tric light  where  accident  occurred  as, 
"so  bright  he  could  have  read  a  news- 
paper there"  and  "he  thought  it  (the 
light)  was  pretty  near  as  bright  as 
dav."  Chicago  v.  Loebel,  130  111.  App. 
4S7. 

Sufficiency  of  light  at  night  to  permit 
person  on  siilewalk  to  see  excavation 
in  street.  Iluachuca  W.  Co.  r.  Swain, 
4  Ariz.  113,  77  P.  619. 
692-SO  See  Southern  T.  R.  Co.  r.  Os- 
born, 39  Tnd.  App.  333,  78  N.  E.  248, 
79  N.  E.  1067;  Mitchell  r.  R.  Co.,  138 
la.  283,  114  N.  AV.  622  (how  far  and 
under  what  circumstances  engineer 
could  have  seen  standing  cars).  But 
see  Chicago,  etc.  R.  Co.  r.  Steckman, 
224  HI.  500,  79  X.  E.  602;  Chicago, 
etc.  R.  Co.  r.  Lowitz,  218  HI.  24,  75 
X.  E.  755  (incompetent  as  mere  con- 
clusion). 

Unless  based  on  experiment  or  exjieri- 
ence  testimony  that  under  given  con- 
ditions a  person  .standing  a  certain  dis- 
tance from  a  given  point  could  havo 
seen  a  small  object  on  the  track  at 
such  point,  is  inadmissible.  Avers  r. 
R.  Co.,  190  Mo.  228,  88  S.  W.  (308. 
693-81  Statement  that  a  conductor 
saw  certain  sjiecified  objects  admissible. 
Louisville,  etc.  Co.  v.  Williams  (Ala.), 
62  S.  679. 

69.1-82     Hill    r.   S.,   140,  Ala.   691,   40 
S.    3*7. 
693-8.'?     Wiar  r.  R.  Co.  (la.),  144  X. 
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W.  703;  St.  Louis,  etc.  Co.  v.  Brown 
(Tex.  Civ.),  163  S.  W.  383;  St.  Louis, 
etc.  E.  Co.  V.  Knowles,  44  Tex.  Civ.  172, 
99    S.   W.   867. 

694-84     Northern  Tex.  T.  Co.  v.  Cald- 
well,  44   Tex.    Civ.   374,   99   S.   W.   869. 
Contra,  Dodcl   r.   Elee.   Co.,  95   S.   C.   9, 
78  S.  E.  525;  El  Paso  E.  E.  Co.  v.  Boer 
(Tex.   Civ.),   108   S.  W.  199. 
694-86     Holcombe  v.   S.,   5  Ga.   App. 
47,   62   S.   E.   647,  cit.  the  text. 
694-87     Testimony  a  third  person  had 
no   financial    responsibility,    not   a   con- 
clusion.   Harrison  G.  Co.  v.  E.  Co.,  145 
Mich.  712,  108  N.  W.  1081. 
Possession  of  property. — See  Arnold  v. 
Harris,  142  Mich.  275,  105  N.  W.  744. 
695-90     Connecticut  F.  Ins.  Co.  v.  E. 
Co.,   171   Mo.  App.   70,   153   S.  W.  544; 
Fleming   v.    Pullen    (Tex,    Civ.),    97    S. 
W.  109. 

Other  possible  cause  than  locomotive 
— opinion  incompetent.  Norfolk  &  W. 
E.  Co.  V.  Briggs,  103  Va.  105,  48  S. 
E.  521. 

A  witness  was  allowed  to  express  the 
opinion  that  lightwood  stumps,  under 
conditions  indicated,  were  not  danger- 
ous about  sparks,  and  not  likely  to 
throw  them  any  distance.  "The  wit- 
ness had  personal  knowledge  of  the 
facts  and  attendant  circumstances  in- 
volved in  the  statement,  and  were  shown 
to  be  qualified  by  observation  and  ex- 
perience to  give  an  opinion  that  would 
aid  the  jury  to  a  correct  conclusion; 
and  we  think  the  ruling  of  his  honor 
admitting  the  testimony  is  sustained  by 
several  decisions  of  the  court."  Caton 
t:  Toler,  160  N.  C.  104,  75  S.  E.  929. 
696-91  Comp.  Dunn  v.  Newberry 
(Tex.  Civ.),  86  S.  W.  626. 
696-93  Mobile  L.  &  E.  Co.  v.  Walsh, 
146  Ala.  295,  40  S.  560  (person  unable 
to  do  anything) ;  St.  Louis,  etc.  Co.  v. 
Tucka,  95  Ark.  190,  129  S.  W.  541; 
St.  Louis,  etc.  E.  Co.  v.  Osborne,  95 
Ark.  310,  129  S.  W.  537;  Kline  v.  E. 
Co.,  150  Cal.  741,  90  P.  125;  Pioneer 
E.  Assn.  V.  Jones,  111  111.  App.  156; 
Supreme  Lodge  v.  Jones,  113  111.  App. 
241;  Chicago  C.  E.  Co.  v.  Bundy,  210 
111.  39,  71  N,  E.  28  (nervous  condition 
of  injured  person) ;  Federal  Bet.  Co.  t\ 
Eeeves,  77  Kan.  Ill,  93  P.  627;  Fulton 
r.  E.  Co.,  125  Mo.  App.  239,  102  S.  W. 
47;  Cole  v.  S.,  51  Tex.  Cr.  89,  101  S.  W. 
218;  Ft.  Worth  &  D.  C.  E.  Co.  f.  Mor- 
rison (Tex.  Civ.),  129  S.  W.  1159;  Hous- 
ton, etc.  E.  Co.  V.  O'Donnell  (Tex. 
Civ.),  90  S.  W.  886  (impairment  of  wit- 


ness' own  hearing);  jCunningham  t'. 
Neal,  49  Tex.  Civ.  613,  109  S.  W.  455; 
Davis  V.  E.  Co.,  31  Utah  307,  88  P.  2. 
But  see  Young  v.  Beveridge,  81  Neb. 
ISO,  115  N.  W.  766;  Kirby  V.  Co.,  77 
S.  C.  404,  58  S.  E.  10. 
Ability  to  attend  meals. — Opinion  evi- 
dence admissible  to  show  one's  in- 
abilitv  to  go  to  his  meals.  St.  Louis, 
etc.  E.  Co.  T.  Pruitt  (Tex.  Civ.),  157 
S.  W.  236.  See  also  vol.  7,  p.  397, 
n.  71. 

A  description  of  the  outward  manifes- 
tations of  a  person's  physical  or  mental 
condition  and  health  does  not  involve 
an  opinion.  Cunningham  v.  Neal,  49 
Tex.  Civ.  618,  109  S.  W.  455.  See 
Jacobs  r.  S.,  146  Ala.  103,  42  S.  70. 
Nature  and  effect  of  physical  injuries. 
See  Hill  v.  S.,  146  Ala.  691,  40  S.  387; 
Mo.  K.  &  T.  E.  Co.  V.  Hibbitts,  49  Tex. 
Civ.  419,  109  S.  W.  228.  That,  after 
examination,  witness  thought  person 
seriously  hurt  and  knocked  senseless. 
Hyland  v.  Co.,  70  S.  C.  315,  49  S.  E. 
879.  Physical  appearance  of  injury 
may  be  described  by  non-expert.  Mc- 
Ilwain  t:  Gaebe,  128  111.  App.  209. 
Party  may  testify  he  has  been  a  ner- 
vous wreck  ever  since  an  injury.  Chi- 
cago, etc.  E.  Co.  t\  Patton,  122  111. 
App.  174.  But  see  Kozlowsld  v.  City, 
113  111.  App.  513. 

Physical  capacity  to  labor  or  to  do  a 
full  day's  work — opinion  of  non-expert 
competent.  Young  v.  Beveridge,  81 
Neb.  180,  115  N.  W.  766.  See  also 
Semet-S.  Co.  v.  Wilcox,  143  Fed.  839, 
74  C.  C.  A.  635  (person  competent  to 
testify  he  was  able  to  do  work  called 
for  in  contract) ;  Federal  Bet.  Co.  v. 
Eeeves,  77  Kan.  Ill,  93  P.  627;  Lind- 
sav  V.  Kansas  City,  195  Mo.  166,  93 
S.'W.  273,  and  supra,  657-78;  Southern 
Kan.  E.  Co.  r.  Sage  (Tex.  Civ.),  80  S. 
W.  1038  (testimony  by  engineer  he  was 
disabled  by  injuries  from  following  his 
calling,  not  opinion  or  conclusion).  But 
see  St.  Louis,  etc.  E.  Co.  v.  Demsev,  40 
Tex.  Civ.  398,  89  S.  W.  786;  Jesse  v. 
S.,  46  Tex.  Cr.  444,  80  S.  W.  999.  Wit- 
ness may  state  effect  attempts  to  work 
had  on  injured  person.  Chicago,  etc. 
E.  Co.  v.  Jones,  39  Tex.  Civ.  480,  88 
S.  W.  445.  That  after  injury  a  person 
could  not  lift  anything,  was  eripi^led 
up,  always  suffering,  and  could  not 
walk  far  without  resting — competent. 
San  Antonio  Tr.  Co.  v.  Flory,  45  Tex. 
Civ.  233,  100  S.  W.  200.  But  see  Wells, 
'  F.  &  Co.  V.  Boyle,  39  Tex.  Civ.  365,  87 
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S.  W.  ]64.  That  he  did  not  appear  to 
be  half  as  good  a  man  as  before  injury. 
St.  Louis,  etc.  R.  Co.  v.  Smith  (Tex. 
Civ.),  90  S.  W.  920. 

Whether  injury  appeared  recent  and 
mav  describe  it.  Robinson  V.  Halley, 
124  Ta.  443,  100  N.  W.  328. 
Effect  of  medical  treatment  may  be 
stated  by  one  who  has  observed  treat- 
ment and  its  effects.  Cleveland,  etc. 
K.  Co.  V.  Hadley,  40  Ind.  App.  731, 
82   X.    E.   1025. 

Dcliriimi. — Non-expert  incompetent.  S. 
V.  Nowells,  135  la.  53,  109  N.  W.  1016. 
697-96  Ewing  v.  Light  Co.,  91  Kan. 
388,  137  P.  940;  Rearden  v.  R.  Co.,  215 
Mo.  105,  114  S.  W.  961;  Fearon  v.  Mul- 
lins,  38  Mont.  45,  98  P.  650;  Crosby  v. 
R.  Co.,  53  Or.  496,  100  P.  300;  Duerler 
Mfg.  Co.  V.  Eichhorn,  44  Tex.  Civ.  638, 
99  S.  W.  715;  St.  Louis,  etc.  R.  Co. 
V.  Boyer,  44  Tex.  Civ.  311,  97  S.  W. 
1070  (person  "ill");  Johnson  v.  R. 
Co.,  35  Utah  285,  100  P.  390.  But  see 
Chicago,  etc.  R.  Co.  v.  Rowell,  151  Kv. 
313,  151  S.  W.  950;  Illinois  L.  Ins. 
Co.  V.  DeLang,  30  Ky.  L.  R.  753,  99 
S.  W.  616. 

See  also  vol.  8,  p.  586,  n.  9, 
697-97  Cleveland,  etc.  R.  Co.  v.  Had- 
ley, 40  Ind.  App.  731,  82  N.  E.  1025; 
Duerler  Mfg.  Co.  r.  Eichhorn,  44  Tex. 
638,  99  S.  W.  715;  Fletcher  v.  Dixon, 
113  Md.  101,  77  A.  326.  See  vol.  8, 
p.  5S8,  n.  22. 

Or  for  the  better. — Modern  Brother- 
hood, etc.  V.  Jordan  (Tex.  Civ.),  167 
S.    W.    794. 

698-98     Contra,  Valentine  v,  Ins.  Co., 
ion   Ap]).  Div.  487,  94   N.  Y.  S.  758. 
698-99     Roth   v.  Assn.,  102  Tex.   241, 
115  S.  W.  31. 

698-1  Macon  R.  &  L.  Co.  v.  Mason. 
123  Oa.  773,  51  S.  E.  569;  Bardstown 
r.  County,  28  Ky.  L.  R.  710,  90  S. 
W.  246  (small-pox — incompetent).  Seo 
infra,  "Mental  and  Physical  States," 
5SS-23.  • 

That  a  person  died  of  consumjition 
may  be  testified  l)v  a  non-ex]iort.  Krapp 
V.  ins.  Co.,  143  Mich.  369,  106  N.  W. 
1107,  dimp.  G rattan  v.  Ins.  Co.,  80  N. 
Y.  281,  36  Am.  Re)).  617. 
Cough,  lung  or  female  trouble — ques- 
tion whether  witness'  wife  had  any 
of  these  before  injury,  calls  for  fact 
and  not  opinion.  St.  Louis,  etc.  R.  Co. 
r.  Lowe  (Tex.  Civ.),  97  S.  W.  1087. 
The  symptoms  which  he  has  observed 
may  be  stated  by  a  non-expert,  but 
not  nature  of  disease.     Illinois  L.  Ins. ' 


Co.  f.  DeLang,  30  Ky.  L.  R.  753,  99 
S.  W.  616.  Thus,  a  question  whether 
witness  saw  any  conduct  or  action  by 
another  indicating  ho  ha<l  piles,  is  in- 
admissible. Tavlor  v.  Woodmen,  42 
Wash.  304,  84  P\  867. 
698-2  But  see  Hubbard  r.  Perlie,  25 
App.  Cas.  (D.  C.)  477. 
A  person  who  has  had  experience  with 
burns  may  give  ojiinion  as  to  means 
used  to  inflict  burns  on  another.  S. 
V.  Xieuhaus,  217  Mo.  332,  117  S.  W. 
73. 

898-4  Indianapolis,  etc.  R.  Co.  r. 
Reeder,  37  Ind.  App.  262,  76  N.  E. 
816;  Kentuckv  Midland  C.  Co.  r.  Vin- 
cent (Ky.),  166  S.  W.  800;  Morris  f. 
R.  Co.,  105  Minn.  276,  117  N.  W.  500; 
Texas  &.  N.  O.  R.  Co.  v.  Clippenger,  47 
Tex.  Civ.  510,  106  S.  W.  155;  St.  Louis, 
etc.  R.  Co.  v.  Schuler  (Tex.  Civ.),  102 
S.  W.  783;  Gulf,  etc.  Co.  f.  Wafer 
(Tex.  Civ.),  130  S.  W.  712.  See  Chi- 
cago &  A.  R.  Co.  V.  Johnson,  128  111. 
App.  20;  Board  V.  Kirbv,  156  Kv.  741, 
161  S.  W.  1115;  Fulton  V.  R.  Co.,  125 
Mo.  App.  239,  102  S.  W.  47;  San  An- 
tonio T.  Co.  V.  Flory,  45  Tex.  Civ.  233, 
100   S.    W.    200. 

Manifestations    of    pain.  —  Gardner     r. 
Paulson,   117   111.  App.  17. 
699-6     Dean    v.   R.   Co.,   229   Mo.   425, 
129  S.  W.  953. 

Identity.— See  infra,  "Identitv,"  934-6. 
699-7  Foster  v.  Murphy,  135  Fed.  47, 
67  C.  C.  A.  521;  Wilson  r.  Hotchkiss, 
21  Cal.  App.  392,  132  P.  88;  Home  Bk. 
&  Realty  Co.  r.  Baum,  85  Conn.  383, 
82  A.  970;  Hoffman  v.  Brew.  Co.,  167 
111.  App.  291;  Kelly  r.  Williams,  162 
111.  App.  571;  Billick  v.  Davenport 
(la.),  145  N.  W.  470;  Wilson  r.  Co., 
134  la.  594,  112  X.  W.  89  (abandon- 
ment); !Monger  t\  Effland,  87  Kan.  710, 
125  P.  46;  Jacobs  r.  Disharoon,  113 
Md.  92,  77  A.  25S;  Wells  &  M.  r.  Lit- 
tleton, 100  Md.  416,  60  A.  22;  Whit- 
comb  i\  Whitcomb  (Mass.),  105  X.  E. 
613;  Luce  r.  Parsons,  192  Mass.  8,  77 
X.  E.  1032;  Rice  v.  James,  193  Mass. 
458,  79  X.  E.  807;  Calvert  r.  Schultz, 
143  Mich.  441,  106  X.  W.  1123;  Brown 
V.  Carson,  132  Mo.  App.  371,  111  S. 
W.  1181;  De  Sandro  r.  Light  &  W. 
Co.,  48  Mont.  226,  136  P.  711; 
Rosenberg  r.  Wilkens,  127  App. 
Div.  906,  111  X.  Y.  S.  539;  S. 
r.  Denny,  17  X.  D.  519,  117  X.  W. 
S69;  Swing  r.  Rose,  75  O.  St.  3.55,  79 
X.  E.  757-.  Buchanan  r.  Randall.  21  S. 
D.    44,    109    N.     W.     513     (purchase); 
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Berger  r.  Kirby,  105  Tex.  611,  153  S. 
W.  1130;  Nat.  State  Bk.  v.  Ricketts 
(Tex.  Civ.),  152  S.  W.  646;  Kirby  L, 
Co.  V.  Williams  (Tex.  Civ.),  159  S.  W. 
309;  Baldwin  i:  Co.  (Tex.  Civ.),  143 
S.  W.  716;  W.  U.  T.  Co.  v.  Smith,  52 
Tex.  Civ.  107,  113  S.  W.  766  (though 
facts  on  which  conclusion  rests  stated) ; 
Donner  v.  Graap,  134  Wis.  523,  115 
N.  W.   125    (duty). 

See  Hendrickson  r.  Dwyer,  70  N.  J.  L. 
223,  57  A.  420.  But  see  Owen  v.  Me- 
Dermott,  148  Ala.  669,  41  S.  730  (in- 
debtedness— denial  of,  competent) ;  Gatt 
V.  Shive  (Tex.  Civ.),  82  S.  W.  303 
(papers  in  bank  under  control  of  de- 
positor, competent  as  a  fact) ;  Le  Clair 
Co.  V.  Co.,  124  Wis.  44,  102  N.  W. 
346  (indebtedness — denial  of,  com- 
petent). 

CitizensMp. — "Well,  I  consider  I  was 
a  citizen  of  the  state  of  West  Vir- 
ginia," excluded  as  a  mere  expression 
of  opinion.  Gartin  t\  Coal  Co.  (W. 
Va.),  78   S.  E.   673. 

Opinion  that  a  certain  pasteboard  was 
a  knuck  pattern  inadmissible.  Max- 
well V.  S.  (Ala.  App.),  65  S.  732. 
That  work  was  under  direction  of 
bridge  foreman  is  not  a  conclusion. 
Marshall  &  E.  T.  A.  Co.  v.  Blackburn 
(Tex.  Civ.),  155  S.  W.  625. 
Opinion  that  person  had  lost  entire 
sight  of  eye,  inadmissible.  Inst.,  etc. 
Assn.  v.  Eogers  (Tex.  Civ.  App.),  163 
S.  W.  421. 

That  tracks  were  those  of  a  particular 
horse,  not  an  opinion  where  witness 
bases  his  statement  on  knowledge.  El- 
more V.  S.  (Tex.  Cr.),  162  S.  W.  517. 
"That  he  had  paid"  a  bill  not  opin- 
ion, but  statement  of  fact.  Cocke  & 
Co.  V.  Muddy  C.  &  I.  Co.  (Tex.  Civ.), 
155  S.  W.  1019. 

Duty. — Opinion  of  witness  as  to  what 
he  believed  his  duty  to  be  as  car 
checker,  excluded.  Houston  B.  &  T. 
R.  Co.  V.  Stephens  (Tex.  Civ.),  155  S. 
W.   703. 

Kind    of    deed    given    not    subject    for 
opinion     evidence.       Hume     v.     Darsey 
(Tex.  Civ.),  154  S.  W.  255. 
Reasonableness  of  time,  see  infra,  711- 
43. 

"Took  an  affidavit." — Opinion  that  an- 
other "took  an  affidavit"  inadmissible. 
Johnson  V.  S.  (Ga.  App.),  79  S.  E. 
524. 

Duty  of  servant  or  employe. — Russell 
V.  E.  Co.  (la.),  141  N.  W.  1077. 


"Rotten." — That  rope  was  rotten  is 
but  a  conclusion  of  witness,  where  he 
has  stated  no  facts.  Dugan  v.  Trans. 
Co.,  160  App.  Div.  11,  145  N.  Y.  S. 
31. 

Employment. — Witness's  opinion  that 
he  was  employed  by  another  is  a  con- 
clusion, and  inadmissible.  Winslow  v. 
L.  &  P.  Co.  (Cal.),  130  P.  427.  But  see 
vol.  8,  p.  496,  n.  24. 
Violation  of  city  ordinance. — Opinion  as 
to  not  admissible.  Torgeson  V.  Han- 
ford  (Wash.),  139  P.  648. 
Agreed  price. — Statement  of,  not  a  con- 
clusion. Detroit  R.  T.  Co.  v.  Aldrieh. 
176  Mich.  357,  142  N.  W.  373.  Comp. 
Kitchin  v.  Nursery  Co.,  65  Or.  20,  130 
P.  408,  1133,  132  P.  956. 
Fault  of  injured. — Opinion  as  to  in- 
admissible. Gray  v.  Ry.  Co.,  215  Mass. 
143,  102  N.  E.  71.  See  also  vol.  8,  p. 
955,    n.    49. 

That  C.  recognized  a  mortgage,  mere 
conclusion.  Barber  v.  Toomey,  67  Or. 
452,   136  P.   343. 

"Did  you  ever  part  with  your  interest 
in  the  Humboldt  farm?"  calls  for  a 
conclusion  which  court  must  draw. 
AVork  V.  Work,  90  Kan.  683,  136  P. 
236. 

Paternity, — That  R.  is  father  of  as- 
sured, is  a  mere  conclusion.  Mutual  L. 
Ins.  Co.  V.  Good,  25  Colo.  App.  204, 
136  P.  821.  See  also  vol.  8,  p.  172, 
n.  28. 

Book  makers. — Opinion  that  defendants 
are  book  makers  unsupported  by  evi- 
dence is  a  mere  conclusion.  P.  v.  Laude, 
81  Misc.  256,  143  S.  156, 
Contract. — Existence  of  contract  of 
employment.  International  H.  Co.  v 
Campbell,  43  Tex.  Civ,  421,  96  S.  W. 
93.  Construction  by  or  understanding 
of  witness,  improper.  Montgomery 
Countv  V.  Bean,  26  Ky.  L.  R.  568,  82 
S.  W.^240;  Hillock  v.  Grape,  111  App. 
Div.  720,  97  N.  Y.  S.  823;  igowen  v. 
Ins.  Co.,  20  S.  D.  103,  104  N.  W.  1040); 
but  witness*  "understanding"  of  con- 
tract proper  when  it  means  "recollec- 
tion." Leath  v.  Hinson,  117  Ga.  589, 
43  S.  E.  985.  See  supra,  666-5.  Wit- 
ness cannot  state  ererything  required 
bv  contract  had  been  done  (Taylor  v. 
McFatter  [Tex.  Civ.],  109  S.  W.  395. 
Comp.  Providence  M.  Co.  v.  Browning, 
72  S.  C.  424,  52  S.  E.  117);  or  that 
contract  had  been  sold  or  transferred 
to  him.  Mardowitz  v.  Goldberg,  87  N. 
Y.  S.  234. 
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Duties  of  servant  or  employe. — Testi- 
mony by  one  wlio  knows  fm-ts  is  not 
a  conclusion.  Kirby  L.  Co.  v.  Cham- 
bers, 41  Tex.  Civ.  632,  95  S.  W.  607; 
Pullman  Co.  v.  Norton  (Tex.  Civ.), 
91  S.  W.  841;  Long  v.  R.  Co.  (Tex. 
Civ.),  85  S.  W.  1048  (conductor  may 
testify  as  to  duties  of  brakeman) ; 
St.  Louis,  etc.  R.  Co.  v.  Rea  (Tex. 
Civ.),  84  S.  W.  428.  Contra,  Tarnowski 
V.  R.  Co.  (Ind.),  104  N.  E.  16,  question 
to  brakeman  "What  were  your  duties, 
Mr.  H.,  as  brakeman  on  that  day,"  held 
objectionable  as  calling  for  conclusion. 
Partnership. — Existence  of  (Hubbard 
V.  Mulligan,  84  Colo.  236,  82  P.  783); 
authority  of  partner  to  sign  firm 
checks  (Michigan  S.  Co.  r.  Paul,  149 
Mich.  695,  113  N.  W.  310).  But  see 
Clark  V.  HoflFman,  128  111.  App.  422,  on 
question  whether  concern  a  corporation 
or  partnership,  old  employes  competent 
to  state  it  was  a  partnership. 
Agency. — W,  U.  T.  Co.  v.  Heathcoat, 
149  Ala.  623,  43  S.  117;  Am.  T.  & 
T.  Co.  V.  Green,  164  Ind.  349,  73  N. 
E.  707  (authority  of  agent).  See 
Aughey  t.  Windrem,  137  la.  315,  114 
N.  W.  1047;  McCormack  r.  Herboth, 
115  Mo.  App.  193,  91  S.  W.  164;  Carr 
f.  Ins.  Co.,  115  App.  Div.  755,  101 
N.  Y.  S.  158.  Contra,  Fritz  17.  Co., 
136  la.  699,  114  K  W.  193,  «' agency 
is  a  condition  of  which  anyone  having 
knowledge  of  it  may  testify,  subject, 
however,  to  the  test  of  cross-examina- 
tion." See  also  Gould  r.  Co.,  147  Ala. 
629,  41  S.  675,  limitations  on  sales- 
man 's  authority. 

Possession  is  a  fact,  which  may  be  tes- 
tified to  directly  when  term  used  in 
its  proper  sense  as  distinguished  from 
"seisin."  Wright  v.  S.,  136  Ala.  139, 
34  S.  233;  Nathan  v.  Dierssen,  146  Cal. 
63,  79  P.  739;  Her  v.  Miller,  7S  Neb. 
675,  111  N.  W.  589,  14  L.  R.  A.  (N. 
S.)  289;  Child  V.  Kingsbury,  46  Yt.  47. 
But  it  is  not  proper  for  witness  to 
characterize  possession  as  "open  and 
notorious."  Driver  v.  King,  145  Ala. 
585,  40  S.  315. 

Delivery  and  acceptance  of  deed. — Di- 
rect denial  of  receii)t  or  acceptance 
not  a  conclusion,  though  aflirmative 
testimony  deed  delivered  and  accepted 
would  be  inadmissible.  Renshaw  r. 
Dignan,  128  la.  722,  105  N.  W.  209. 
See  Brooks  v.  Sioux  Citv.  114  la.  641, 
87  N".  W.  682.  But  see  Chew  r.  .Tack- 
son.  45  Tex.  Civ.  0.16,  102  P.  W.  427. 
Lack  of  consideration. — Testimony  by 


wife  that  deed  to  her  by  husband  was 
without  consideration  is  admissible  and 
not  equivalent  to  allowing  witness  to 
testify  she  did  not  hold  land  under  an 
implied  trust.  Yordi  f.  Yordi,  6  Cal. 
App.  20,  91  P.  348,  foil.  Hardison  f. 
Davis,  131  Cal.  635,  63  P.  1005. 
Abandonment  of  easement — conclusion 
inadmissible.  (Jaston  v.  R.  Co.,  120  Ga. 
516,  48  S.  E.  188. 

Sale. — Testimony  of  witness  she 
"sold"  a  particular  chattel,  incompe- 
tent. Rea  V.  Schow,  42  Tex.  Civ.  600, 
93  S.  W.  706,  this  fact  being  principal 
issue.  See  ^lardowitz  v.  Goldberg,  87 
N.  Y.  S.  234. 
701-11     Melvin     v.     Murphy    (Ala.), 

63  S.  546;  Johnston  v.  Johnston,  174 
Ala.  220,  57  S.  450;  Georgia  R.  &  E. 
Co.  V.  Gilleland,  133  Ga.  621,  66  S.  E. 
944;  Keys  r.  McDowell  (Ind.  App.),  100 
N.  E.  385;  In  re  Martin's  Will  (la.), 
142  N.  W.  74;  In  re  Law's  Est.  (la.), 
138  N.  W.  53;  Jones  v.  C,  154  Ky.  752, 
1.59  S.  W.  568;  McEleney  r.  Donovan, 
119  Minn.  294,  138  X.  W.  306;  Hunter  r. 
Briggs,  254  Mo.  28,  162  S.  W.  204; 
Conwill  r.  Eldridge  (Okla.),  130  P. 
912;  Shelton  r.  R.  Co.,  86  S.  C.  98,  67 
S.  E.  899;  In  re  Hackett's  Est.  (S.  D.), 
145  N.  W.  437;  Kev  v.  S.  (Tex.  Cr.), 
161  S.  W^  130;  Montgomery  v.  S.  (Tex. 
Cr.),  151  S.  W.  813;  Koppe  r.  Koppe,  57 
Tex.  Civ.  204,  122  S.  W.  68;  Ex  parte 
McCoy,  47  Tex.  Cr.  237,  82  S.  W. 
1044  (temper);  S.  r.  George,  58  Wash. 
681,  109  P.  114  (mental  state).  See 
Atlantic   Coast   L.   R.   Co.   r.   Whitney, 

64  Fla.  72,  61  S.  179.  See  also  vol.  7, 
p.  468,  n.  73.  But  see  Compher 
7-.  Browning.  219  111.  429,  76  N.  E. 
678,  holding  testimony  testatrix  was 
easily  influenced  and  susceptible  to  flat- 
tery, a  conclusion. 

Sanity. — Non-expert   opinion   as   to   ad- 
missible.     Woods    V.    S.    (.Ma.),    65    S. 
342.     See  also  vol.  7.  p.  470,  n.  78. 
Generally    one    person    cannot    testify 
whether  another  knows  or  knew  a  cer- 
tain   fact.      West    Pratt   C.    Co.    r.   An- 
drews,  150   Ala.    36S,   43    S.    348. 
701-13     See  In  re  Helpbringer's  Est. 
(Mo.  App.\  162  S.  W.  288. 
That  alleged  purchaser  was  ready,  will- 
ing and  able  cannot  be  testified  to  by 
broker.     Northwestern   P.   Co.   r.  Whit- 
nev,  5  Cal.  App.  105,  89  P.  981. 
701-14     Tapert  r.  S.,  143  Ala.  88,  39 
S.    293    (person    did    not    show    anger); 
S.    r.    Rutledge.    135    la.    5<51.    113    N. 
W.    461    (whether    witness    heard    de- 
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fendant  use  a  single  cross  word  or 
any  word  that  sounded  in  a  quarrel- 
some tone);  S.  r.  Tate,  161  N.  C.  280, 
76  S.  E;  713;  Owen  v.  S.,  52  Tex.  Cr. 
65,  105  S.  W.  513,  quot.  the  text; 
Campos  V.  S.,  50  Tex.  Cr.  289,  97  S. 
W.  100;  In  re  Miller's  Est.,  36  Utah 
228,  102  P.  996,  cit.  the  text. 
Cause  of  apparent  displeasure  cannot 
be  stated  by  witness.  Fleckinger  r. 
Taffee,  149  Mich.  678,  113  N.  W.  311. 
Testimony  injury  done  maliciously  is 
a  conclusion.  Vandiver  v.  Waller,  143 
Ala.  411,  39  S.  136;  Doty  v.  R.  Co.,  137 
la.  689,  114  N.  W.  522. 
703-16  S.  V.  Byrd,  41  Mont.  585,  111 
P.  407,  Comp.  supra,  675-33. 
703-17  S.  V.  Turner,  143  N.  C.  641, 
57  S.  E.  158;  Gill  r.  Euggles,  95  S.  C. 
90,  78  S.  E.  536;  Gabler  v.  S.,  49  Tex. 
Cr.  623,  95  S.  W.  521.  But  see  Par- 
ham  V.  S.,  147  Ala.  57,  42  S.  1,  de- 
ceased afraid  to  go  about  at  night,  in- 
admissible. 

703-18  Caswell  v.  Co.  (la.),  126  N. 
W.  908;  Hamilton  v.  Co.,  129  la.  172, 
105  N.  W.  438;  Williams  v.  Williams, 
109  Me.  537,  85  A.  43;  Canham  v.  E.  I. 
Co.,  35  R.  I.  177,  85  A.  1050;  Johnson 
V.  S.  (Tex.  Cr.),  167  S.  W.  733.  See 
infra,  "Intent,"  601-47.  But  see  Wag- 
goner V.  S.  (Tex.  Cr.),  98  S.  W.  255. 
One  party  to  a  contract  may  testify 
as  to  what  was  the  understanding  be- 
tween himself  and  the  other  regard- 
ing a  certain  matter,  although  he  can- 
not recall  the  conversations.  Whit- 
field V.  Diffie  (Tex.  Civ.),  105  S,  W. 
324.  See  supra,  666-5. 
Whether  husband  "abandoned"  her 
(witness)  not  proper  question  as  it  in- 
volves question  of  intent.  Grantland 
P.  9.,  8  Ala.  App.  319,  62  S.  470. 
704-19  Contra,  Pearce  v.  Stace,  207 
N.  Y.  506,  101  N.  E.  434,  over.  McKee 
V.  Nelson,  4  Cow.  (N.  Y.)  355. 
705-21  Southern  E.  Co.  v.  Hobbs, 
151  Ala.  335,  43  S.  844,  whether  person 
seemed  to  suffer  after  injury. 
705-22  Tagert  v.  S.,  143  Ala.  88,  39 
S.  293,  person  did  not  show  surprise. 
Opinion  as  to  consciousness  of  person, 
not  a  conclusion.  In  re  Murray's  Est., 
145  la.  368,  124  N.  W.  193. 
706-26  Boan  v.  Lumb.  Co.  (Ala.),  63 
S.  564;  Hurley  v.  Ty.,  13  Ariz.  2,  108 
P.  222;  Baltimore  &  0.  R.  Co.  v.  Harris, 
121  Md.  254,  88  A.  282;  Jones  v.  Co., 
99  Md.  64,  57  A.  620  (noise  loud  enough 
to  be  heard  by  any  one  on  car);  Kohr 


V.  E.  Co.,  117  Mo.  App.  302,  92  S.  W. 
1145  (bell  heard  by  witness  was  start- 
ing bell  and  gripman's  gong). 
That  noise  heard  sounded  like  colli- 
sion of  street  cars,  not  inadmissible. 
Binsbacher  V.  Co.,  108  Mo.  App.  1, 
82  S.  W,  546.  Cause  of  noise,  whether 
shotgun  or  rifle  may  be  testified  to. 
Hunter  v.  S.,  54  Tex.  Cr.  224,  114  S. 
W.    124. 

That  train  making  less  noise  than 
usual  is  a  statement  of  fact.  Interna- 
tional, etc.  E.  Co.  V.  Villareal,  36  Tex. 
Civ.  532,  82  S.  W.  1063. 
Difference  in  sound  between  reports 
of  pistols  heard  by  witness  is  state- 
ment of  fact.  West  v.  S.,  53  Fla.  77, 
43  S.  445. 

706-27  Bufford  r.  Little,  159  Ala. 
300,  48  S.  697  (number  of  trees  cut, 
though  stumps  not  counted) ;"' Fowler  v. 
S.,  8  Ala.  App.  168,  63  S.  40;  P.  v. 
Helm,  152  Cal.  532,  93  P.  99  (width 
of  bicycle  tracks) ;  Garner  v.  S.,  6 
Ga.  App.  788,  65  S.  E.  842  (size  of 
bullet). 

708-31  Erie  R.  Co.  v.  Weber,  207 
Fed.  293,  125  C.  C.  A.  37;  St.  Louis, 
etc.  R.  Co.  V.  Fithian,  106  Ark.  491,  155 
S.  W.  88;  Nichols  v.  R.  Co.,  44  Colo. 
501,  98  P.  808;  Colorado  &  S.  R.  Co. 
V.  Webb,  36  Colo.  224,  85  P.  683;  Sea- 
board, etc.  R.  Co.  V.  Smith,  53  Fla. 
375,  43  S.  235;  Louisville  &  N.  R. 
Co.  V.  Jones,  50  Fla.  225,  39  S.  485; 
Reidel  v.  R.  Co.,  144  111.  App.  424; 
Powers  V.  Iowa  Cent.  R.  Co.  (la.), 
136  N.  W.  1049;  Gregory  v.  R.  Co., 
126  la.  230,  101  N.  W.  761;  Atchi- 
son, etc.  R.  Co.  V.  Holloway,  71  Kan. 
1,  80  P.  31;  Louisville  &  N.  R.  Co. 
r.  Stewart,  131  Ky.  665,  115  S.  W.- 
775;  Garran  v.  R.  Co.,  144  Mich.  26, 
107  N.  W.  284;  Line  v.  R.  Co.,  143 
Mich.  163,  106  N.  W.  719;  Tinkle  v.  R. 
Co.,  212  Mo.  445,  110  S.  W.  1086;  Pot- 
ter V.  R.  Co.,  136  Mo.  App.  125,  117  S. 
W.  593;  Donaldson  v.  R.  Co.,  128  Mo. 
App.  245,  107  S.  W.  36;  Lynch  v.  R. 
Co.,  208  Mo.  1,  106  S.  W.  68;  Stotler 
V.  R.  Co.,  200  Mo.  107,  98  S.  W.  509; 
Sluder  v.  Co.,  189  Mo.  107,  88  S.  W. 
648;  Aston  v.  Co.,  105  Mo.  App.  226, 
79  S.  W.  999;  Sherman  v.  Co.,  33  Nev. 
385,  111  P.  416;  Bracken  v.  R.  Co.,  222 
Pa.  410,  71  A.  926;  St.  Louis,  etc.  R. 
Co.  V.  Gilliam  (Tex.  Civ.),  166  S.  W. 
706;  Missouri,  etc.  R.  Co.  v.  Pettit,  54 
Tex.  Civ.  358,  117  S.  W.  894;  Johnson 
V.  R.  Co.,  35  Utah  285,  100  P.  390. 
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See  Little  Eock,  etc.  Co.  r.  Hicks,  79 
Ark.  248,  96  S.  W.  385.  See  also  vol. 
10,  p.  493,  n.  5. 

Question  for  court. — Qualifications  of 
"witness.  Bornoriian  v.  11.  Co.,  19  S. 
D.  4.19,  104  N.  W.  208. 
Speed  of  automobile. — An  ordinary  wit- 
ness who  has  observed  moving  objects 
is  competent.  Porter  v.  Buckley,  147 
Fed.  140,  78  C.  C.  A.  138;  Ncidy  v. 
Littlejohn,  146  la.  355,  125  X.  W.  198; 
Matla  V.  Co.,  100  Mich.  639,  125  N.  W. 
708;  S.  V.  Watson,  216  Mo.  420,  115  S. 
W.  1011.  See  Wright  v.  Crane,  142 
Mich.  508,  106  X.  W.  71. 
Speed  of  automobile. — Cedar  C.  S.  Co. 
r.  Stcadman  (Ala.),  65  S.  984;  Am.  M. 
Car  Co.  V.  Bobbins  (Ind.),  Ip3  N.  E. 
641. 

709-32  City  &  S.  R.  Co.  v.  Cooper, 
32  App.  Cas.  (D.  C.)  550;  Augusta  R. 
&  E,  Co.  r.  Arthur,  3  Ga.  Ai)p.  513, 
GO  S.  E.  213;  Chicago  C.  E.  Co.  v. 
P.undy,  210  111.  39,  71  N.  E.  28  (speed 
with  which  car  started) ;  Fuhrv  r.  E-. 
Co.,  144  111.  App.  521;  Chicago  C.  R. 
Co.  r.  Eohe,  118  111.  App.  322;  Chicago 
C.  R.  Co.  V.  Hvndshaw,  116  111.  App. 
367;  Watson  v.  Elec.  Co.  (la.),  144  N. 
W.  350;  Lorenzon  V.  R.  Co.,  249  Mo: 
182,  155  S.  W.  30;  Lvons  r.  R.  Co.,  253 
Mo.  143,  161  S.  W.  726;  Slezak  r.  Co., 
142  Mo.  App.  693,  121  S.  W.  1095  (in 
court's  discretion);  Niehaus  v.  R.  Co., 
165  Mo.  App.  606,  148  S.  W.  389 
("faster  than  the  ordinarv'');  Hall  r. 
R.  Co.,  124  Mo.  App.  661,  101  S.  W. 
1137;  Coffey  v.  R.  Co.,  79  Neb.  286, 
112  N.  W.  589.  See  infra,  "Street 
Railroads,   138-7. 

A?so  automobiles. — Spearman  v.  Mc- 
Crarv,  4  Ala.  Aj.p.  473,  58  S.  927;  Ilim- 
melwnght  r.  Baker,  82  Kan.  569,  109 
P.  178. 

Extraordinary  speed, — Witness  unfa- 
miliar with  ordinary  speed  of  a  cer- 
tain line  of  cars  cannot  testify  that 
one  of  them  was  running  at  an  ex- 
traordinary rate  of  speed.  Verrone  v. 
R.  Co..  27  R.  I.  370,  62  A.  512. 
A  passenger  on  the  car  is  not  disquali- 
fied from  giving  0])inion.  Goodes  V. 
Co.,  150  Mich.  494,  114  N.  W.  33S; 
Tinkle  r.  R.  Co.,  212  ^ro.  445,  110 
S.   W.  1086. 

709-33  Grudzinski  r.  R.  Co..  165  111. 
Ai)p.  152.  Com  p.  su]ira,  600-77.  See 
Wright  V.  Crane.  142  ^fich.  508,  106 
N.  W.  71  (speed  of  automobile V  But 
see  Eckels  v.  Muttschall,  230  111.  4G2, 
82  N.  E.  872. 


7()9-36  Johnson  r.  R.  Co.,  SO  Kan. 
456,  103  P.  90.  See  infra,  "Railroads," 
493-5. 

710-39  Montgomery  St.  R.  Co.  V. 
Shanks,  139  Ala^  4S0,'37  S.  166,  looked 
very  fast.  See  Harvey  r.  R.  Co.,  114 
La.  1065,  38  S.  859.  But  see  Birming- 
ham, etc.  Co.  V.  Rutledge,  142  Ala.  195, 
39  S.  338. 

Full  speed. — Testimony  horse  car  was 
going  at  full  speed,  admissible.  Beau- 
mont T.  Co.  V.  Dilworth  (Tex.  Civ.), 
94  S.  W.  352. 

Usual  rate. — Southern  R.  Co.  v.  Bon- 
ner, 141  Ala.  517,  37  S.  702;  Little 
Rock,  etc.  Co.  v.  Green,  78  Ark.  129, 
93   S.  W.   752. 

710-40  S.  V.  Williams,  31  Xev.  360, 
102  P.  974;  Schwantes  f.  S.,  127  Wis. 
160,  ]06  X.  W.  237. 
Question  whether  there  is  any  way 
witness  from  his  knowledge  and  from 
ticket  can  tell  or  estimate  time  it  was 
sold,  does  not  call  for  opinion.  P.  v. 
Lowric,  4  Cal.  App.  137,  87  P.  253. 
711-42  Patton  r.  S.,  156  Ala.  23,  46 
S.  862  (cartridge  seemed  to  have  been 
recently  fired) ;  Allison  v.  Wall,  121 
Ga.  822,  49  S.  E.  831.  See  Sexton, 
etc.  Co.  r.  Sexton,  48  Tex.  Civ.  190, 
106   S.  W.   728. 

711-43  Southern  R.  Co.  r.  Ha\-nes 
(Ala.),  65  S.  339  (inadmissible) ;  "San 
Antonio,  etc.  R.  Co.  r.  Jackson,  38  Tex. 
Civ.  201,  85  S.  W.  445,  whether  train 
stopped  long  enough  for  passenger  to 
alight,  incompetent. 

Length  of  stop. — Whether  sufficient  to 
permit  passenger  to  alight.  Birming- 
ham,  etc.    Co.   V.    Glenn    (Ala.),    60   S. 

in. 

Possibility  of  going  certain  distance  in 
specified  time. — Opinion  evidoni-e  as  to 
inadmissible.  Weaver  r.  S.  (Tex.  Cr.), 
150   S.   W.   785. 

Usual  time  needed  to  transport  stock. 
Opinion  evidence  as  to,  competent.  Gulf, 
etc.  Co.  V.  Drahn  (Tex.  Civ.),  163  S. 
W.  330. 

Stopping  of  automobile. — Bystander  not 
a(<|uainted  with  ojuMation  of  automo- 
biles incompetent  to  say  whether  ma- 
chine stopped  as  quickly  as  possible. 
Hamilton  II.  it  Co.  r.  Larrimer  (Ind.), 
10.1    X.    E.    43. 

What  is  a  reasonable  time  for  per- 
formance of  a  special  work  is  proper 
subject  of  oi>inion  wliere  elements  and 
data  for  making  calculation  could  not 
be  detailed  to  jury  or  presented  in  such 
way  Ihat  they  could  make  the  calcu- 
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lation,  unless  it  is  the  very  matter 
in  issue,  and  therefore  for  the  jury. 
Allison  V.  Wall,  supra.  Thus,  opin- 
ion of  messenger  boy  as  to  what  is 
reasonable  time  for  delivery  of  tele- 
gram in  a  particular  case,  is  admissi- 
ble in  discretion  of  court.  Kirby  V. 
T.  Co.,  77  S.  C.  404,  58  S.  E.  10.  So 
a  cattle  shipper  familiar  with  route  and 
distance  between  two  places  may  state 
what  is  a  reasonable  time  for  ship- 
ment between  them.  St.  Louis,  etc. 
K.  Co.  V.  Eogers,  49  Tex.  Civ.  304,  lOS 
S.  W.  1027;  Texas,  etc.  R.  Co.  v.  Walk- 
er, 43  Tex.  Civ.  278,  95  S.  W.  743; 
Texas  &  P.  R.  Co.  v.  Ellerd,  38  Tex. 
Civ.  596,  87  S.  W.  362;  International, 
etc.  E.  Co.  V.  McGehee  (Tex.  Civ.),  81 
S.  W.  804.  See  also  St.  Louis,  etc.  E. 
Co.  V.  Boshear  (Tex.  Civ.),  108  S.  W. 
1032.  Contra,  Houston  &  T.  C.  E.  Co. 
V.  Eoberts,  101  Tex.  418,  108  S.  W. 
808;  Texas  &  P.  E.  Co.  v.  Tomlinson 
(Tex.  Civ.),  157  S.  W.  27S;  Kansas 
City,  etc.  E.  Co.  v.  Beckham  (Tex. 
Civ.),  152  S.  W.  228. 
712-44  Contra,  Brinsfield  v.  Howeth, 
110  Md.  520,  73  A.  289,  meaning  _  of 
"girl  of  loose  character."  See  Julian 
V.  Star  Co.,  209  Mo.  35,  107  S.  W. 
496. 

Witness  may  give  understanding  of 
meaning  of  word  he  used  though  it 
is  defined  in  dictionaries.  Robinson  v. 
Yetter,  238  111.  320,  87  N.  E.  363. 
713-45  Effect  of  words  on  others,  a 
conclusion.  Shuler  v.  S.,  126  Ga.  630, 
■55  S.  E.  496. 

713-49  Landrum  v.  Swann,  8  Ga. 
App.  209,  68  S.  E.  862;  Miller  v.  Hart- 
Parr  Co.  (la.),  144  N.  W.  589;  Bacot 
V.  S.,  96  Miss.  125,  50  S.  500;  Hamilton 
V.  E.,  150  N.  C.  193,  63  S.  E.  730; 
Texas  &  P.  E.  Co.  v.  Taylor,  54  Tex. 
Civ.  419,  118  S.  W.  1097. 
714-51  Scott  v.  S.,  64  Fla.  490,  60 
S.  355;  Snell  v.  Weldon,  239  111.  279, 
87  N.  E.  1022;  Fredericks  v.  E.  Co., 
225  Pa.  23,  73  A.  965;  Parshall  v.  S., 
62  Tex.  Cr.  177,  138  S.  W.  759. 
Inadequate  opportunities  of  observation. 
"Brief  casual  conversations  at  chance 
meetings,  particularly  with  strangers, 
small  purchases  of  tobacco,  and  trans- 
actions of  a  similar  character,  do  not 
form  a  satisfactory  basis  for  determin- 
ing a  person's  mental  powers.  While 
such  occurrences,  and  opinions  based 
on  them,  are  competent  evidence,  they 
do  not  carry  much  weight."  Smith  v. 
Kopitzki,  254  111.  498,  98  N.  E.  953. 


714-53  Moore  v.  Gilbert,  175  Fed. 
1,  99  C.  C.  A.  141;  Hicks  v.  Burgess 
(Ala.),  64  S.  290;  Hope  v.  Burton 
(Del.),  90  A.  466;  .Patrum  v.  E.  Co. 
(Mo.),  129  S.  W.  1041;  Eay  v.  R. 
Co.,  147  Mo.  App.  332,  126  S.  W.  543; 
Norfolk  &  W.  E.  Co.  v.  Ehodes,  109 
Va.  176,  63  S.  E.  445.  See  In  re 
Wharton,  132  la.  714,  109  N.  W.  492; 
Hawk  V.  E.  Co.,  130  Mo.  App.  658, 
108  S.  W.  1119. 

714-53  Brantley  v.  S.  (Ala.  App.), 
65  S.  678.  See  Kane  v.  R.  Co.,  251  Mo. 
13,  157  S.  W.  644. 

714-54  Alsup  V.  S.  (Tex.  Cr.),  153 
S.  W.  624. 

714-55  Steinfeld  &  Co.  v.  Wing 
AVong,  14  Ariz.  336,  128  P.  354;  Weill 
r.  Danziger,  22  Cal.  App,  688,  136  P. 
308;  Vaughan's  S.  Store  v.  String- 
fellow,  56  Fla.  708,  48  S.  410,  cit.  the 
text;  Gales  f.  S.  (Gl-a.  App.),  81  S.  E. 
364.  See  Barckdall  v.  Brick  Co.,  21 
Cal.  App.  685,  132  P.  846. 
Uncontradicted  circumstantial  evi- 
dence renders  conclusion  harmless. 
Suchomel  v.  Maxwell,  240  111.  231,  88 
N.  E.   558. 

715-57     Wiar    v.    E.    Co.     (la.),    144 
N.   W.   703;    Glenn  v.   E.   Co.,   167   Mo. 
App.  109,  150  S.  W.  1092. 
715-59     S.  V.  Hogan,  117  La.  863,  42 
S.'  3.o2. 

715-60  Snell  f.  Weldon,  239  111.  279, 
87   N.  E.   1022. 


EXTORTION. 

See  8  Standard  Proc,  title  "Extor- 
tion. ' ' 

716-1  Lancaster  v.  Will,  136  Ga.  405, 
71  S.  E.  731;  Hanley  v.  S.,  125  Wis. 
396,  104  N.  W.  57. 

717-3  Keener  v.  Kidd,  71  Misc.  321, 
130  N.  Y.  S.  207;  Drake  v.  S.,  2  Okla. 
Cr.  643,  103  P.  878. 
71S-7  Scope  of  cross-examination  of 
co-defendant.  See  P.  r.  Schmitz,  7 
Cal.  App.  330,  94  P.  407. 
718-8  Money  paid  must  be  shown  to 
have  been  for  purpose  of  averting 
threatened  unlawful  injury,  regardless 
of  purpose  of  which  threat  was  made. 
719-9  Res  v.  Gilham,  1  Esp.  (Eng.) 
285. 

719-10  Dean  v.  S.,  9  Oa.  App.  303, 
71  S.  E.  597. 

719-11  Vogel  V.  Brown,  201  Mass. 
261,  87  N.  E.  686.  Contra,  Hanley  v. 
S.,  125  Wis.  396,  104  N.  W.  57, 
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719-12     S.   V.   Wainwright,  50   Wash. 
22.1,   97   P.   51,   quot.   the   text. 
720-16     See  S.  v.  Blackington  (Me.), 
88  A.  726. 

722-21  Yn;xel  r.  Brown,  201  Mass. 
261,  87  N.  E.  686,  plaintiff  must  show 
that  defendant  acted  wilfully  and  cor- 
ruptly. 


EXTRADITION. 

Preemption  from  warrant  an  to  fiffM, 
724-9;  Prcf!umption  that  iudirtmnrt  icas 
flnhj  aitthenticatcd,  731-44;  Sufficiency 
of  record  of  conviction,  731-50. 
See  8  Standard  Proc,  title  "Extra- 
dition." 

724-5  Officer's  return  not  evidence 
of  identity  of  prisoner  if  it  is  traversed 
(Barnes  v.  Nelson,  23  S.  D.  LSI,  121 
N.  W.  89);  otherwise  if  it  is  not  trav- 
ersed in  that  particular  or  by  the  pe- 
tition. .S.  r.  Bates,  102  Minn.  104, 
112  N.  W.  1026. 

724-6  Barnes  v.  Nelson,  23  S.  D.  181, 
121  N.  W.  89,  cit.  the  text. 
Evidence  insufficient. — riiarlton  r.  Kel- 
Iv,  229  U.  S.  44  7,  33  Sup.  Ct.  945,  57 
L.  ed.  1274,  46  L.  R.  A.  (X.  S.)  397. 
Presumption  of  identity  of  fugitive 
arises  from  identitv  of  name.  S.  r. 
Bates,  101  Minn.  303,  112  N.  W.  260. 
724-7  Depoilly  v.  Palmer,  28  App. 
Cas.   (D.  C.)    32'4. 

724-8  S.  r.  Curtis,  111  Minn.  240, 
126  N.  W.  719  (warrant  but  presump- 
tive evidence) ;  In  re  Mutchler,  8  O. 
N.  P.  (N.  S.)   345. 

724-9  Presumption  from  warrant  as 
to  flight. — Presumption  arisi>3  from 
governor's  issuance  of  warrant  that  ac- 
cused was  fu<Titive.  Pettibone  r.  Nich- 
ols, 203  U.  S.  192;  Ex  parte  Edwards, 
91  Miss.  621,  44  S.  827;  Dennison  r. 
Christian,  72  Neb.  703,  101  N.  W.  1045. 
Under  Iowa  statute  (Code,  §5171),  an 
afli>lavit  of  the  county  attorney,  accom- 
panying the  requisition  and  made  upon 
knowledge,  is  sufiicient.  Harris  r.  Ma- 
pee,  150  la.  144,  129  N.  W.  742. 
725-12  P.  r.  Baker,  142  App.  Div. 
r^^,  127  N.  Y.  S.  382. 
725-13  Tn  re  McCready,  10  West. 
-L.  Rep.  (Can.)  132;  Ex  parte  Fudera, 
162  Fed.  591.  See  Tn  re  Harsha,  11 
Ont.  L.  a.  (Can.)  494. 
725-14  In  re  TTarsha,  supra;  Ex 
parte  Glaser,  176  Fed.  702,  100  C.  C. 
A.   254. 


726-17  Tn  re  Mutchler,  8  O.  N.  P. 
(N.  S.)  345.  See  Farrell  f.  Hawley, 
78  Conn.  150,  61  A.  502;  In  re  Fair- 
man,  3  O.  N.  P.  (N.  S.)  485. 
727-21  In  re  McCarthy,  5  Haw. 
573,  production  of  indictment  sufficient 
presumption  of  guilt. 
728-31  Ex  parte  T.a  Mantia,  206 
Fed.  330;  In  re  MuUer,  5  Phila.  (Pa.) 
2S9. 

728-32  Depositions  taken  in  demand- 
ing government  are  admissible  upon 
hearing  before  commissioner  for  pur- 
pose of  vesting  .iurisdiction  in  him  to 
issue  warrant.  Yordi  v.  Nolte,  215  U. 
S.   227. 

729-36  Unsworn  depositions  compe- 
tent if  properlv  certified.  Ex  parte 
Glaser,  176  Fed."  702,  100  C.  C.  A.  254. 
.Copies  of  depositions  certified  by 
American  consul  are  admissible  and 
need  not  be  attested  by  oath  as  for- 
merly required  bv  Eev.  St.,  §5271.  Ex 
parte  La  IMantia,  206  Fed.  330;  Ex 
parte  Schorer,  197  Fed.  67. 
730-39  Insanity  irrelevant.  Ex  parte 
Charlton.  1S5  Fed.  8S0. 
Insanity  irrelevant. — Charlton  r.  Kellv, 
229  U.  S.  447,  33  Sup.  Ct.  945,  57  L. 
ed.  1274,  46  E.  R.  A.  (N.  S.)  397,  aff. 
Ex  parte  Charlton,  1S5  Fed.  880. 
730-41  Governor's  warrant  presump- 
tive evidence  that  all  essential  ]'re- 
requisites  have  been  observed;  and  if 
the  proceedings,  when  produced,  ap- 
pear to  be  regular,  such  presumption 
becomes  Conclusive  evidence  of  right 
to  extradite  (In  re  Davis,  122  Mass. 
324;  P.  r.  Comr.,  100  App.  Div.  483, 
91  N.  Y.  S.  760);  and  that  governor 
was  in  possession  of  all  the  f.ncts  giv- 
ing the  legal  basis  of  his  action,  and 
if  ho  was  not,  burden  is  on  person  ar- 
rested to  show  it  (Exparte  Eilwards, 
91  Miss.  621,  44  S.  827;  Dennison  r. 
Christian,  72  Neb.  703,  101  N.  W. 
1045.  of.  196  U.  S.  637):  Tn  re  Cillis. 
3<?  Wash.  156,  80  P.  300);  and  is 
suflicient  evidence  to  iustify  a  removal. 
Munsev  r.  Clough,  196  T^.  *S.  364.  Sec 
also  Pettibone  v.  Nichols,  203  U.  S, 
192. 

731-44  Benson  v.  Palmer,  31  App. 
Cas.    (O.   C.)    561. 

Presimiption  that  indictment  was  duly 
authenticated. — When  an  indictment, 
made  a  pnrt  of  requisition  papers,  is 
authenticated,  the  presumption  is  thnt 
it  was  done  by  oue  who  was  at  least 
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acting  governor.  Kemper  v.  Metzger, 
169  Infl.  112,  81  N.  E.  663. 
731-48  A  notary  public  not  a  magis- 
trate ■within  law  and  an  affidavit  be- 
fore him,  charging  commission  of  crime, 
is  worthless  in  extradition  proceedings. 
Ex  parte  Owen  (Okla.  Cr.),  136  P.  197. 
Comp.  Ex  parte  Faihtinger  (Tex.  Civ.), 
163    S.    W.    441. 

731-50  Ex  parte  Walters  (Miss.),  64 
S.  2.  See  Ex  parte  Thaw,  214  Fed.  423. 
The  record  of  conviction  is  sufficient 
evidence  to  sustain  proceedings  for  in- 
terstate extradition.  Hughes  r.  Pfianz, 
138  Fed.  980,  71  C.  C.  A.  234.  The  gov- 
ernor may  demand  additional  evidence. 
Marbles  v.  Creecy,  215  U.  S.  63.  See 
Greene  ■?;.  Henlcel,  183  IT.  S.  249;  Ben- 
son V.  Palmer,  31  App.  Cas.  (D.  C.)  561. 
Under  Indiana  statute  citizen  or  resi- 
dent may  show  impossibility  of  his  hav- 
ing committed  offense.  O'Malley  v. 
Quigg,  172  Ind.  350,  88  N.  E.  611. 


FALSE  IMPRISONMENT. 

Not  necessary  to  prove  damage,  733-4; 
The  complaint.  733-4;  Other  offenses, 
736-9. 

733-1     Curry  v.  Co.,  167  Mich.  17,  132 
N.  W.  463.    See  Bennett  v.  S.  S.  Co.,  161 
App.  Div.  753,  147  N.  Y.  S.  193. 
733-2     Crossett  V.   Campbell,   122  La. 
659,  48  S.  141. 

733-3  Cleveland  -y.  Emerson  (Ind. 
App.).  99  N.  E.  796;  Black  v.  Marsh,  31 
Ind.  App.  53,  67  N.  E.  201;  Vara  f.  Co., 
114  La.  261,  38  S.  162;  Barfield  v.  Cok- 
er,  73  S.  C.  181,  53  S.  E.  170. 
Eecord  of  case  in  justice's  court  is  ad- 
missible to  prove  illegality  of  arrest 
and  imprisonment.  Williamson  v.  Coal 
Co.  (W.  Va.),  78  S.  E.  94. 
Plaintiff  may  show  when  and  how  he 
obtained  his  liberty.  Whittalcer  V.  San- 
ford,  no  Me.  77,  85  A.  399. 
That  defendant  was  leader  of  a  re- 
ligious sect  and  exercised  supreme  con- 
trol over  members,  may  be  shown. 
Whittaker  v.  Sanford,  110  Me.  77,  85 
A.    399. 

733-4  Westberry  v.  Clanton,  136  Ga. 
795,  72  S.  E.  238;  Blocker  v.  Clark, 
126  Ga.  484,  54  S.  E.  1022,  7  L.  E.  A. 
(N.  S.)  268;  Gold  v.  Campbell,  54  Tex. 
Civ.  269,  117S.W.  463;  Williams  r.  Coal 
Co.  (W.  Va.),  78  S.  E.  94.  Contra.  Gates 
47.  MeOlaun,  145  Ala.  656,  39  S.  607; 
Steinberger  r.  Miller,  29  Kv.  L.  E.  1132, 
96  S.  W.  1101;  Parke  v.  Fellman,  145 


App.  Div.  836,  130  N.  Y.  S.  361.  Comp. 
Sundmaker  V.  Gaudet,  113  La.  887,  37 
S.  865.  And  see  W.  U.  T.  Co.  v.  Thomp- 
son, 144  Fed.  578,  75  C.  C.  A.  334;  San- 
ders V.  Davis,  153  Ala.  375,  44  S.  979; 
Baker  x\  Tedford,  11  West.  L.  Eep. 
(Can.)  614. 

Co)itra  since  the  law  will  always  prima 
facie  impute  good  faith  to  judicial  ac- 
tion, the  burden  is  upon  the  plaintiff 
to  allege  and  prove  the  want  of  it.  Par- 
ris  V.  S.,  175  Ala.  1,  57  S.  867.  See 
Tavlor  Bros.  V.  Hearn  (Tex.  Civ.),  133 
S.  W.  301. 

Plaintiff  may  offer  complaint  wiiich 
was  basis  of  arrest  as  bearing  upon  the 
credibility  of  evidence  or  for  defense 
and  cause  of  arrest.  Schoette  V.  Drake, 
139  Wis.  18,  120  N.  W.  393. 
Not  necessary  to  prove  damage. — Eob- 
erts  r.  Brown,  43  Tex.  Civ.  206,  94  S. 
W.  388. 

Testimony  that  defendant,  an  attorney, 
prepared  the  sheriff's  return  to  a  writ 
of  habeas  corpus  whereby  plaintiff  s<v 
cured  his  release  is  inadmissible.  Shull 
V.  Bovd,  251  Mo.  452,  158  S.  W.  313. 
734-5  Baker  v.  Tedford,  11  West.  L. 
Eep.  (Can.)  614;  Weigel  v.  Brown,  194 
Fed.  652,  115  C.  C.  A.  442;  St.  Louis, 
etc.,  E.  Co.  t\  Waters,  105  Ark.  619,  152 
S.  W.  137;  Black  r.  Marsh,  31  Ind.  App. 
53,  67  N.  E.  201;  Tubbs  v.  Haessig,  149 
Mich.  185,  112  N.  W.  750;  Adams  v. 
Schwartz,  137  App.  Div.  230,  122  N.  Y. 
S.  41;  Sigmon  v.  Shell,  165  N.  C.  582, 
81  S.  E.  739;  Tracy  v.  Coffey,  8  O.  C. 
C.  (N.  S.)  88;  McAleer  v.  Good,  216  Pa. 
473,  65  A.  934;  Mann  v.  Cowan,  8  Pa. 
Super.  30;  Gold  v.  Campbell,  54,  Tex. 
Civ.  269,  117  S.  W.  463;  Smith  v.  Clark, 
37  Utah  116,  106  P.  653  (rule  does  not 
apply  to  complainant  who  takes  no  sub- 
sequent part). 

Atmospheric  conditions  of  place  of  im- 
prisonment may  be  testified  to.  Ar- 
cade V.  Boxwell,  41  App.  Cas.  (D.  C.) 
213. 

734-6  Donati  v.  Eighetti,  9  Cal.  App. 
45,  97  P.  1128;  Piedmont  Hotel  Co.  V. 
Henderson,  9  Ga.  App.  672,  72  S.  E.  51; 
Hermanson  v.  Goodvear,  139  111.  App. 
374;  Whittaker  v.  Sanford,  110  Me.  77, 
85  A.  399;  Smith  r.  Clark,  37  Utah  116, 
106  P.  653;  Buseman  v.  Schultz,  154  la. 
493,  132  N".  W.  378. 

That    person    who   made     arrest     was 
armed  mav  be  shown.     Gray  v.  Strick- 
land. 163  Ala.  344,  50  S.  152. 
734-7     Pell  Citv  M.  Co.  v.  Swearing- 
en,  156  Ala.  397,  47  S.  272;  Campbell  V. 
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Hvde,  92  Ark.  12S,  122  S.  W.  91);  Mich- 
ael  V.  Bacon,  5  Oa.  App.  331,  63  S.  E. 
22S;  Feld  r.  Loftis,  240  111.  105,  88  N. 
E.  281  (record  in  habeas  corpus  pro- 
ceedinf^s  by  which  plaintiff  was  dis- 
charged under  the  body  execution  of- 
fered in  evidence  is  not  admissible'); 
McGrew  v.  Holmes,  145  la.  540,  124  N. 
W.  195;  Sfhnider  r.  Montross,  158 
Mich.  263,  122  N.  W.  534;  Smith  r.  Co., 
127  Ai.p.  Div.  278,  111  X.  Y.  S.  202. 
Cnnira  if  y)apers  issued  after  imprison- 
ment. Gobi  r.  Campbell,  54  Tex.  Civ. 
269,  117  8.  W.  463. 

Evidence  as  to  the  truth  of  matter  al- 
Icirt'd  in  void  warrant  is  inadmissible. 
Howell  V.   Wyser    (W,   Va.),   82    S.   E. 

503. 

Judgment  of  discharge  in  habeas  cor- 
pus proceedinjrs  is  immaterial.  Feb!  v. 
Loftis,  140  111.  App.  530,  dlxap.  Cas- 
tor V.  Bates,  127  Mich.  2S5,  S6  N.  W. 
SIO. 

Transcript  of  proceedings  before  jus- 
tice of  peace  an<l  execution  issued  by 
him  are  aiimissible  on  merits,  thou<,'h 
transcript  unsealed.  Feld  v.  Loftis, 
sujira. 

Docket  kept  by  defendant  as  justice  of 
]'eace  aiimissible.  Ilcrmanson  r.  Good- 
year. IHit  111.  App.  374. 
735-8  Teniiination  of  criminal  pro- 
ceeding is  immaterial.  Knickerboidcer 
S.  C'o.  V.  Cusack,  172  Fed.  358,  97  C.  C. 
A.  56. 

Admissible  on  issue  of  exemplary  dam- 
ages.— Cullen  v.  Dickenson  (8.  D.),  144 
N.  \V.  656. 

Capias  bond  admissible  only  in  mitipa- 
tion  of  daninLTPs  in  favor  of  bail.  Gray 
r.  Strickland,'  l(i3  Ala.  344.  50  S.  152.  " 
A  previous  arrest  and  conviction  for 
same  offense  do<>s  not  affect  legality  of 
process;  nor  does  witlihoMin};  of  in- 
formation to  that  effect  tend  to  show 
that  subsecpient  imprisonment  was 
fnlse.  Donati  r.  T?i<,'hetti,  0  Cal.  App. 
45,  97   P.   1128. 

736-9  Scbrinrr  r.  TTarris,  20  Cal.  App. 
56,  128  P.  137  O)robable  cause);  Rojj- 
ers  r.  Toliver,  139  Ga.  281,  77  S.  E.  28; 
Schnider  v.  >rontros3,  158  Mich.  263, 
122  N.  W.  534  (or  breach  of  peace); 
Nelson  r.  Halverson,  117  ^Tinn.  255,  135 
N.  W.  818;  Sohultz  r.  Cemeterv,  190  N, 
Y.  276.  S3  N.  E.  41;  Sippell  r.  Salmo- 
witz,  58  Afiac.  48,  110  N.  Y.  S.  17;  Siii- 
mon  r.  Shell.  165  N.  C.  582,  81  S.  E. 
739  (reasonable  fjrounds). 
Evidence  held  insufficient. — United  Ci- 


par  Stores  Co.  r.  Young,  36  App.  Cas. 
(D.  C.),  390. 

Plaintiff's  conduct  shortly  before  ar- 
rest may  be  shown  in  justification 
thereof  if  he  was  arrested  for  like  acta 
Schoette  1-.  Drake,  139  Wis.  18,  120  N. 
W.  393. 

As  evidence  of  officer's  good  faith  on 
question  of  damages  evidence  of  sur- 
rounding circumstances  is  admissible. 
Holmes  r.  Le  Fors,  36  Okla.  729,  129 
P.  718. 

736-11  Tn  Alabama,  contrary  to  rule 
elsewhere,  defendant  may  not  testify 
to  his  jiurjiose  in  having  arrest  made. 
Grav  r.  Strickland,  163  Ala.  344,  50  S. 
152. 

737-12  See  Birmingham  Ledger  Co. 
V.  Buchanan  (Ala.  App.),  65  S.  667. 
737-13  Kroeger  r.  Passmore,  36 
Mont.  504,  93  P.  805,  14  L.  R.  A.  (N. 
S.)  988;  Schultz  r.  Cemetery,  190  N".  Y. 
276,  S3  X.  E.  41;  Sippell  v.  Salmowitz, 
58  Misc.  48,  110  X.  Y.  S.  17. 
In  an  action  hy  employe  of  railway 
against  it  and  one  of  its  agents,  based 
ment  for  former's  arrest  and  imprison- 
ment for  taking  coal  from  the  com- 
pany's yard,  dofen<lants'  knowledge 
and  acquiescence  in  the  i)ractice  of  its 
enifdoyes  of  taking  coal  therefrom  may 
be  proved.  Southern  TJ.  Co.  i\  Peek,  6 
Ga.  App.  43,  64  S.  E.  30S. 
Condition  of  plaintiff  immediately  fol- 
lowing release  from  the  alleged  unlaw- 
ful confinement  admissible.  Birming- 
ham L.  Co.  V.  Buchanan  (Ala.  App.), 
(^-  S.  ft67. 

Refusal  of  defendant's  servant  to  re- 
lease jdaintiff  admissilde.  Birmingham 
L.  Co.  r.  Buchanan  (Ala.  App.),  65  S. 
667. 

"Warning  and  fact  of  beating,  inadmis- 
sible. Alabama,  etc.,  Co.  v.  Rice 
(Ala.).  65  S.  402. 

Lack  of  exit  from  place  of  detention 
may  be  shown.  Birmingham  L.  Co.  v. 
Buchanan    (Ala.   Apji.),   65   S.   667. 


FALSE    PERSONATION. 

739-3  Butts  r.  S.,  47  Tex.  Cr.  494, 
S4  S.  \V,  5S6,  even  though  allegation  is 
unnecessary. 

739-4  An  "executive  officer"  as  used 
in  Texas  coile  iiuludes  any  police  of- 
ficer or  policeman  in  any  city  or  town 
of  this  state.  Ex  parte  Preston  (Tex. 
Cr.),  161  S.  W.  115. 
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FALSE  PRETENSES. 

Variance,   753-30. 

744-1  S.  V.  Luff,  1  Boyee  (Del.)  152, 
74  A.  1079;  S.  v.  Briscoe,  6  Penne. 
(Del.)  401,  67  A.  154;  Formby  V.  S. 
(Ga.  App.),  81  S.  E.  799;  Ganey  f.  S., 
10  Ga.  App.  777,  74  S.  E.  286  (corpus 
delicti  not  established  beyond  reason- 
able doubt);  Laster  v.  S.,  4  Ga.  App. 
804,  62  S.  E.  508;  Goddard  V.  S.,  2  Ga. 
App.  154,  58  S.  E.  304;  Carlisle  v. 
S.,  2  Ga.  App.  651,  58  S.  E.  106S;  P.  v. 
Depew,  237  111.  574,  86  N.  E.  1090;  C. 
V.  Vauo-hn,  140  Ky.  559,  131  S.  W.  396; 
C.  V.  Lile,  140  Ky.  558,  131  S.  W.  397; 
S.  V.  Dines,  206  Mo.  649,  105  S.  W.  722; 
S.  V.  Davis,  150  N.  C.  851,  64  S.  E. 
498;  Trimble  v.  S.  (Tex.  Cr.),  145  S.  W. 
929;  Thurman  v.  S.,  59  Tex,  Cr.  285, 
128  S.  W.  404.  See  Ager  v.  S.,  2  Ga. 
App.  158,  58  S.  E.  374. 
Evidence  held  sufficient. — Morse  v.  S., 
9  Ga.  App.  424,  71  S.  E.  699. 
744-2  See  P.  v.  Green,  22  Cal.  App. 
45,  133  P.  334.  Contra.  P.  v.  Leavens, 
12  Cal.  App.  178,  106  P.  1103.  Comp. 
S.  y.  Sparks,  79  Neb.  504,  113  N.  W. 
154. 

Ownership  of  property  obtained  must 
be  proved  as  alleged.  Martins  v.  S., 
17  Wyo.  319,  98  P.  709. 
Corroboration  is  required  where  pre- 
tenses are  verbal.  Taylor  v.  Ty.,  2 
Okla.  Cr.  1,  99  P.  628. 
745-4  Littell  v.  U.  S.,  169  Fed.  620, 
95  C.  C.  A.  148;  Erickson  v.  S.,  14  Ariz. 
253,  127  P.  754;  S.  v.  Luff,  1  Boyce 
(Del.)  152,  74  A.  1079;  S.  v.  Briscoe, 
6  Penne.  (Del.)  401,  67  A.  154;  S.  r. 
Holden,  2  Boyce  (Del.)  429,  79  A.  215; 
Partridge  v.  U.  S.,  39  App.  Cas.  (D.  C.) 
571. 

"No  more  cogent  proof  of  this  intent 
could  be  offered  than  a  showing  that 
at  the  time  of  the  conveyance  the 
grantor  of  the  prosecuting  witness  had 
no  title  to  either  the  lot  conveyed  or 
the  lot  pointed  out,  and  that  this  fact 
was  well  known  to  the  appellant." 
S.  0.  Dana,  59  Wash.  30,  109  P.  191. 
745-5  P.  V.  Segal  (Mich.),  146  N. 
W.  644. 

745-6  P.  V.  Breaker,  20  Cal.  App. 
205,  127  P.  666;  P.  V.  Weil,  243  III.  208, 
90  N.  E.  731;  P.  v.  Depew,  237  111.  574, 
86  N.  E.  1090;  C.  v.  King,  202  Mass'. 
379,  88  N.  E.  454;  S.  v.  Lovan,  245  Mo. 
516,  151  S.  W.  141;  S.  v.  Miller,  212 
Mo.  73,  111   S.  W.  18;  Yoakum  v.  S., 


(Tex.  Cr.),  150  S.  W.  910;  Glover  v.  S., 
57  Tex.  Cr.  208,  122  S.  W.  396. 
Statements  of  defendant  disclosing  his 
a]ipreeiation  of  his  individual  responsi- 
bility for  act,  competent.  Gambrill  v. 
S..  120  Md.  203,  87  A.  900. 
745-7  Mere  promise  is  not  false  pre- 
tense. Oliver  v.  S.,  6  Ga.  App.  791,  65 
S.  E.  843. 

746-8     Lawrence   v.    S.,    103    Md.    17, 

63  A.  96;  S.  v.  Eoberts,  201  Md.  702, 
100  S.  W.  484. 

746-9  Lawrence  v.  S.,  supra;  S.  v. 
Roberts,  supra. 

746-10  P.  17.  Segal  (Mich.),  146  N. 
W.  644;  P.  V.  Andre,  157  Mich.  362, 
122  N.  W.  98,  153  Mich.  531,  117  N.  W. 
55;  S.  i;.Whiteaker,  64  Or.  297,  129  P. 
534. 

747-13  C.  V.  King,  202  Mass.  379, 
88  N.  E.  454. 

747-13  P.  V.  Andre,  153  Mich.  531, 
117  N.  W.  55.  See  Gambrill  i\  S.,  120 
Md.  203,  87  A.  900. 
747-14  Eex  v.  Wyatt,  L.  E.  (1904), 
1  K.  B.  188;  Eeg.  v.  Eoebuck,  7  Cox  C. 
C.  126,  Dears.  &  B.  24,  2  Jur.  (N.  S.) 
597,  25  L.  J..M.  C.  101,  4  W.  E.  514; 
Rex  V.  Whitehead,  1  Car.  &  P.  67,  12  E. 
C.  L.  49;  Eeg.  V.  Francis,  L.  E.  2  C.  C. 
128,  12  Cox  C.  C.  612,  43  L.  J.  M.  C.  97, 
30  L.  T.  (N.  S.)  503,  22  W.  R.  633;  Eeg. 
V.  Cooper,  1  Q.  B.  D.  19,  13  Cox  C.  C. 
123,  45  L.  J.  M.  C.  15,  33  L.  T.  (N.  S.) 
754,  24  W.  E.  279;  Rex  f.  Roberts,  1 
Campb.  399,  2  Leach  C.  C.  987  note; 
Reg,  V.  Stenson,  12  Cox  C.  C.  Ill, 
25  L.  T.  (N.  S.)  666;  Reg.  v. 
Hope,  17  Ont.  (Can.)  463  (foil. 
Eeg.  V.  Francis,  L.  E.,  2  C.  C.  128,  12 
Cox  C.  C.  612,  43  L.  J.  M.  C.  97,  30  L. 
T.  (N.  S.)  503,  22  W,  E.  663);  Wood  v. 
V.  S..  16  Pet.  (U.  S.)  342;  Wright  v. 
V.  S.,'  1  Hayw.  &  H.  201,  30  Fed.  Cas. 
No.  18,097;'  P.  V.  Bercovitz,  163  Cal. 
636,  126  P.  479,  43  L.  E.  A.  (N.  S.) 
667n;  P.  V.  Brecker,  20  Cal.  App.  205, 
127  P.  666;  P.  v.  Whalen,  154  Cal.  472, 
98  P.  194;  Clarke  V.  P.,  53  Colo.  214, 
125  P.  113;  Wyatt  v.  S.,  (Ga.  App.),  81 
S.  E.  802;  Farmer  v.  S.,  100  Ga.  41,  28 
S.  E.  26;  P.  V.  Weil,  244  111.  176,  91  N. 
E.  112,  243  111.  208,  90  N.  E.  731;  Du- 
Bois  V.  P.,  200  111.  157,  65  N.  E.  658,  93 
Am.  St.  183;  P.  v.  Pouchot,  117  111. 
App.  1;  Crum  v.  S.,  148  Ind.  401,  47  N. 
E.  833  (over,  Strong  v.  S.,  86  Ind.  208, 
44  Am.  Rep.  292);  S.  v.  Long,  103  Ind. 
481,  3  N.  E.  169;  S.  v.  Faxton  (la.),  147 
N.  W.  347;  S.  v.  Carter,  112  la.  15,  83 
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N.  W.  715;  S.  V.  Brady,  100  la.  191,  G9 
N.  W.  290,  62  Am.  St.  560,  36  L.  R.  A. 
693;  S.  V.  Gibson,  132  la.  53,  106  N.  W. 
270;  S.  V.  Briggs,  74  Kan.  377,  86  P. 
447;  Carnell  v.  S.,  85  Md.  1,  36  A. 
117;  C.  V.  Tuckerman,  10  Gray  (Mass.) 
173;  C.  V.  Coe,  115  Mass.  481;  P.  v. 
Hoffman,  142  Mich.  531,  105  N.  W. 
838;  P.  V.  Shelters,  99  Mifh.  333,  99 
N.  W.  362;  P.  v.  Wakely,  62  Mich.  297, 
28  N.  W.  871;  P.  v.  Si-hweitzer,  23 
Mich.  301;  S.  v.  Southall,  77  Minn. 
296,  79  N.  W.  1007;  S.  c.  Wilson,  223 
Mo.  156,  122  S.  W.  701;  S.  v.  Turley, 
142  Mo.  403,  44  S.  W.  267;  S.  r.  Jack- 
son, 112  Mo.  585,  20  S.  W.  674;  S.  v. 
Beauclcigh,  92  Mo.  490,  4  S.  W.  666; 
S.  v.  Cooper,  85  Mo.  256;  S.  v.  Roberts, 
201  Mo.  702,  100  S.  W.  484;  S.  v. 
Sjtarks,  79  Neb.  504,  113  N.  W.  154; 
Morgan  r.  S.,  56  Neb.  696,  77  N.  W. 
64  (admissible  to  show  knowledge  but 
not  intent);  S.  v.  Call,  48  N.  H.  126; 
Cunningham  v.  S.,  61  N.  J.  L.  67,  38 
A.  847,  61  N.  J.  L.  666,  40  A.  696; 
P.  V.  Peekens,  153  N.  Y.  576,  47  N.  E. 
883;  P.  f.  Everhardt,  104  N.  Y.  591, 
11  N.  E.  62;  Shipply  v.  P.,  86  N.  Y. 
375,  40  Am.  Rep.  551;  P.  v.  Levin,  119 
App.  Div.  233,  104  N.  Y.  S.  647;  Mayer 
V.  P.,  80  N.  Y.  364;  P.  v.  Putnam,  90 
App.  Div.  125,  85  N.  Y.  S.  1056;  P. 
V.  Jefferey,  82  Hun  409,  31  N.  Y.  S. 
267;  P.  f.  Reavey,  38  Hun  (N.  Y.) 
41S,  39  Ilun  364;  Copperman  f.  P.,  3 
Thomp.  &  C.  (N.  Y.)  199;  P.  v.  Spiel- 
man,  20  Alb.  L.  J.  (N.  Y.),  96  (ad- 
missible to  show  intent  but  not  knowl- 
edge, since  knowledge  must  be  shown 
before  intent,  is  material) ;  Tarbox  f. 
S.,  38  O.  St.  581;  Raffertv  v.  S.,  91 
Tcnn.  655,  16  S.  W.  728;  Britt  i\  S.,  9 
Humidi.  (Tcnn.)  31;  Davison  v.  S.,  12 
Tex.  App.  214;  Baker  v.  S.,  120  Wis. 
135,  97  N.  W.  566. 

See  P.  V.  Bercovitz,  163  Cal.  636,  126 
P.  479,  -13  L.  R.  A.  (N.  S.)  667n. 
"Proof  of  other  similar  offenses  by  the 
appellant  committed  at  or  about  the 
same  time  are  admissible  to  establish 
iflentity  in  developing  res  gestae,  or 
in  making  out  the  guilt  of  the  defend- 
ant by  a  chain  of  circumstances  con- 
nected with  the  crime  for  which  he 
is  on  trial."  Trimble  v.  S.  (Tex.  Cr,), 
145  S.  W.  929,  citing  many  cases. 
7-i8-15     Reg.  r.  Holt,  Bell.  C.  C.  280, 

8  Cox  C.  C.  411.  6  Jur.  (N.  S.)  1121, 
30  L.  J.  M.  C.  11,  3  L.  T.  (N.  S.)  310, 

9  W.  R.   74;   Reg.  i\  Fuidge,  9   Cox  C. 


C.  430,  10  Jur.  (N.  S.)  160,  L.  &  C.  390, 
33  L.  J.  M.  C.  74,  9  L.  T.  R.  (N.  S.) 
777,  12  W.  R.  351;  Cowan  r.  S.,  22  Neb. 
519,  35  N.  W.  405;  S.  v.  Letourneau,  24 
R.  I.  3,  51  A.  1048,  96  Am.  St.  696;  S. 
r.  Oppenheimer,  41  Wash.  630,  84  P. 
588.  Remote  transactions  may  not  be 
proved.  P.  v.  Depew,  237  111.  574,  86 
N.  E.  1090. 

749-16  S.  r.  Sparks,  79  Neb.  504,  113 
X.  \V.  154;  S.  V.  Whiteaker,  64  Or.  297, 
129  P.  534;  S.  i;.  Marshall,  77  Vt.  2G2, 
59  A.  916-  See  S.  v.  Bercovitz,  163 
Cal.  636,  126  P.  479,  43  L.  R.  A.  (N.  S.) 
667,  670n. 

749-18  Officer's  knowledge  of  fals- 
ity of  items  in  his  bill  may  be  shown 
by  acts  and  declarations  of  his  agents 
within  scope  of  their  authority.  S.  r. 
Hartnett,  7  Penne.  (Del.)  204,  74  A. 
82. 

749-19  Swift  r.  S.,  126  Ga.  590,  55 
S.  E.  478;  C.  V.  Vaughn,  140  Kv.  559, 
131  S.  W.  396;  S.  v.  Davis,  150'  N.  C. 
851,  64  S.  E.  498.  See  also  Fairy  r. 
S.,  50  Tex.  Cr.  396,  97  S.  W.  700. 
State  must  prove  value  of  jewelry  in 
order  to  prove  falsity  of  representa- 
tions. P.  V.  Streicher,  162  App.  Div. 
ISl.  147  N.  Y.  S.  277. 
750-20  P.  V.  Ward,  5  Cal.  App.  36, 
89  P.  874;  P.  v.  Smith,  3  Cal.  App.  62, 
84  P.  449;  S.  r.  Hartnett,  7  Penne. 
(Del.)  204,  74  A.  82  (falsity  of  any 
item  of  bill  presented  bv  officer) ;  S.  r. 
Miller,  212  :\ro.  73,  111  "s.  W.  18;  S.  r. 
Keyes,  196  Mo.  136,  93  S.  W.  801,  6 
L.  R.  A.  (N.  S.)  369.  See  P.  r.  Segal 
(Mich.),  146  N.  W.  644;  C.  r.  Lund- 
berg,  IS  Phila.  (Pa.)  482. 
750-31  Bonnor  r.  S.,  8  Ala.  App.  236, 
62  S.  337;  Stumpff  r.  P.,  51  Colo.  202, 
117  P.  134;  P.  r.  Ward,  5  Cal.  App.  36, 
89  P.  874;  Whitaker  r.  S.,  138  Ga.  139, 
75  S.  E.  254;  S.  r.  Adams,  10  Lla.  591. 
79  P.  398;  S.  V.  Wilson,  73  Kan.  334,  80 
P.  639,  84  P.  737;  Gambrill  r.  S.,  120 
Md.  203,  87  A.  900;  Lawrence  i\  S., 
103  M.l.  17,  63  A.  96;  C.  r.  Clancv,  187 
Mass.  191,  72  N.  E.  842;  P.  v.  Ilo'nfman, 
142  Mich.  531,  105  N.  W.  838;  S.  f. 
Keves,  196  Mo.  136,  93  S.  W.  801,  6 
L.  R.  A.  (N.  S.)  369;  :Nroline  v.  S.,  72 
Nob.  361,  100  N.  W.  810;  P.  v.  Reiss, 
114  App.  Div.  431.  99  N.  Y.  S.  1002;  S, 
r.  Whitoaker,  64  Or.  297.  129  P.  534. 
Existence  of  record  of  unsatisfied  mort- 
gage not  iMdof  tlint  ilcbt  unpaid.  S.  r. 
Clark,  in  Ta.  297.  119  N.  W.  719. 
Parol  evidence  of  conversation  between 
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parties  is  admissible  to  corroborate  the 
written  evidence  required  by  statute. 
S.  V.  Germain,  54  Or.  395,  ]'o3  P.  521. 
Generally  any  evidence  is  admissible 
to  show  falsity  of  pretenses.  P.  v. 
Langley,  114  App.  Div.  427,  100  N.  Y. 
S.  123;  P.  V.  Eeiss,  114  App.  Div.  431, 
99  N.  Y.  S.  1002. 

751-22  See  Glover  v.  S.,  57  Tex.  Cr. 
208,  122  S.  W.  396  (accused's  check 
and  evidence  of  non-payment). 
751-23  Owens  v.  S.,  98  Ark.  609, 
137  S.  W.  256;  Parker  v.  S.,  98  Ark.  575, 
137  S.  W.  253;  Clark  v.  Lumb.  Co.,  158 
N.  C.  139,  73  S.  E.  793. 
Burden  on  prosecuting  witness  to  show 
reliance  on  representation.  S.  v.  Da- 
vis, 150  N.  C.  851,  64  S.  E.  498.  He  may 
testify  thereto  (P.  f.  Weil,  244  111.  176, 
91  N.  E.  112,  243  111.  208,  90  N.  E.  731, 
but  to  results  of  investigation  made 
by  correspondence  concerning  the  mat- 
ter. S.  V.  Steele,  226  Mo.  583,  126  S. 
W.  406. 

Prosecutor  may  testify.     S.  v.  Hetrick, 
84  Kan.  157,  113  P.  383. 
Failure  to  take  precautions  immaterial. 
Littell  V.  U.  S.,  169  Fed.  620,  95  C.  C. 
A.  148. 

751-24     S.  V.  Toale,  94  S.  C.  156,  77 
S.    E.    754.      See  P.  v.   Osborn,   12   Cal. 
App.   14S,  106  P.  891. 
752-25     Bonner  -v.  S.,  8  Ala.  App,  236, 
62  S.  337.     Contra  under  statutes.    Ga- 
ney  v.  S.,  10  Ga.  App.  777,  74  S.  E.  286 
(penal  code,  1910,   §719);   Hay  v.  S.,  7 
Ga.  App.  407,  66  S.  E.  984;  Allen  v.  S., 
58  Tex.  Cr.  494,  126  S.  W.  571. 
Loss  of  title,  as  well  as  of  possession, 
of  property  must  be  shown.     S.  v.  Ger- 
main, 54  Or.  395',  103  P.  521. 
752-27     S.    V.    Lovan,    245    Mo.    516, 
151    S.  W.  141. 

753-28  Gambrill  v.  S.,  120  Md.  203, 
87  A.  900;  Glover  v.  S.,  57  Tex.  Cr.  208, 
122  S.  W.  396  (self-serving  declara- 
tions). 

753-29  C.  V.  Balph,  IS  Pa.  C.  C.  242. 
753-30  Webb  v.  Theater  Co.,  87 
Conn.  129,  87  A.  274;  New  Castle  The- 
ater Co.  V.  Ward  (Ind.  App.),  104  N. 
E.  526;  Mattison  r.  Connerby,  46  Mont. 
103,  126  P.  851;  S.  v.  Marsh,  162  N.  C. 
603,  77  S.  E.  839;  Hurst  v.  Fur  Co.,  95 
S.  C.  221,  78  S.  E.  960.  But  see  Gam- 
brill  V.  S.,  120  Md.  203,  87  A.  900, 
wherein  evidence  of  corporation  de- 
fendant's solvent  state  was  admitted  in 
aid  of  its  disavowal  of  criminal  intent 
in  obtaining  money.    See  supra,  751-22. 


Variance. — An  allegation  that  defend- 
ant received  money  is  sustained  by 
showing  that  he  received  a  check  which 
was  cashed  before  arrest.  S.  v.  Germain, 
54  Or.  395,  103  P.  521. 
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756-1  Banner  I.  Wks.  v.  Wks.,  143 
Mo.  App.  1,  122  S.  W.  762;  Trustees  v. 
Grubb,  5  Phila  (Pa.)  41;  Anderson  v. 
Englehart,  18  Wyo.  409,  108  P.  977. 
757-2  It  will  be  assumed  that  de- 
stroyed buildings  permanently  rested 
on  the  soil.  Las  Animas,  etc.  L.  Co. 
V.  Fatjo,  9  Cal.  App.  318,  99  P.  393. 
757-3  Grubbs  v.  Hawes,  173  Ala.  383, 
56   S.   227. 

757-4  Grubbs  v.  Hawes,  173  Ala. 
383,  56  S.  227;  First  C.  &  S.  Bk.  v.  Co., 
144  Mich.  188,  107  N.  W.  1107;  Security 
T.  Co.  V.  Co.,  67  N.  J.  Eq.  514,  58  A. 
865;  Gasav/ay  v.  Thomas,  56  Wash.  77, 
105  P.  168;  Lynn  v.  Waldron,  38  Wash. 
82,  80  P.  292;  Fish  V.  Young,  127  Wis. 
149,  106  N.  W.  795. 

Kansas  City  S.  R.  Co.  v.  Anderson,  88 
Avk.  129,  113  S.  W.  1030;  Mollie  Gib- 
son Consol.  M.  &  M.  Co.  v.  McNichols, 
51  Colo.  54,  116  P.  1041;  Equitable  G. 
&  T.  Co.  V.  Knowles,  8  Del.  Ch.  106,  67 
A.  961;  Portland  v.  Co.,  103  Me.  240, 
68  A.  1040;  Smith  V.  Bk.,  202  Mass. 
482,  88  N.  E.  1086;  Banner  L  Wks. 
V.  Wks.,  143  Mo.  App.  1,  122  S.  W.  762; 
P.  V.  O'Donnel,  202  N.  Y.  313,  95  N.  E. 
762,  mod.  127  N.  Y.  S.  1137;  Niagara 
Falls  H.  P.  &  Mfg.  Co.  v.  Schermer- 
horn,  60  Misc.  209,  HI  N.  Y.  S.  576; 
Commercial,  etc.,  Co.  V.  Co.,  31  O.  C. 
C.  361,  af.  81  O.  St.  521,  91  N.  E. 
1127;  McFeron  f.  Doynes  (Or.),  116  P. 
1063;  Bullock  Elec.  Mfg.  Co.  v.  Co., 
231  Pa.  129,  80  A.  568;  Kinnear  v. 
R.  Co.,  223  Pa.  390,  72  A.  808;  Tay- 
lor V.  Lee  (Tex.  Civ.),  139  S.  W.  908; 
Shelton  v.  Finer  (Tex.  Civ.),  126  S.  W. 
65;  Welsh  v.  McDonald,  64  Wash.  108, 
116-  P.  589;  Fillev  v.  Christopher,  39 
Wash.  22,  80  P.  834. 
See  Searle  v.  Bishop,  203  Mass.  493,  89 
N.  E.  809;  Mechanics'  &  T.  Bk.  Co., 
137  App.  Div.  45,  122  N.  Y.  S.  33. 
Intention  of  landlord  and  tenant  at 
time  latter  made  the  improvement  con- 
trols. Kinnear  r.  E.  Co.,  223  Pa.  390, 
72  A.  808.  Unexecuted  intention  im- 
material. Big  Beaver  C.  Co.  v.  County, 
37  Pa.  Super.  250. 


856 


FORCIBLE  ENTRY  AXD  DETAINER 


Vol  5 


759-5  Ochs  V.  Tilton  (Tnd.),  103  N. 
K.  ^37;  Xat.  A.  V.  Co.  v.  Winslow,  215 
Mass.  4r,2,  102  N.  E.  703;  Hook  r.  Bol- 
ton, 199  Mass.  244,  85  X.  E.  17-3;  Rawls 
r.  Ins.  Co.,  97  S.  C.  189,  81  S.  E.  50.3; 
ITiirst  V.  Fur  Co.,  95  S.  C.  221,  78  S.  E. 
Ono.  See  Smith  v.  Bk.,  202  Mass.  482, 
ss  X.  E.  1086. 

Statutory  provisions. — Con  do  r.  Swee- 
ney, If)  Cal.  App.  157,  116  P.  319;  West- 
ern Xat.  Bk.  V.  Gerson,  27  Okla.  280, 
n  7  P.  205. 

7GO-6  Hook  f.  Bolton.  199  Mass.  244, 
83  X.  E.  173;  Jacob  v.  Kellogg,  56  Misc 
661,  107  X.  Y.  S.  713. 
762-S  As  between  lessee  and  mort- 
gagee siicli  f:icts  nia\'  also  bo  sliuwn. 
(ior.lon  V.  Miller,  28  In.l.  App.  012,  63 
X.  E.  774. 

Purchase  of  property  on  conditional 
sale  is  relevant.  Smith  r.  Bk.,  202 
-Mas-.  4S2,  88  X.  E.  1086. 
76G-S3  Contra,  Monarch  L.  r.  West- 
brook,  109  Va.  382.  63  S.  E.  1070. 
Comp.  Xiagara  Falls  H.  P.  &  Mfs.  Co. 
r.  Schermerhorn,  60  Misc.  209,  111  N. 
Y.  S.  376. 

766-23  See  Parker  v.  Co.,  148  Ala. 
273,-  41  S.  923. 

767-24     State  S.  Bk.  v.  Hoskins,  130 
Ta.  330,  106  X.  W.  764. 
769-28     Welsh  v.  McDonald,  64  Wash. 
108,  116  P.  589. 

Acceptance  of  new  lease  silent  as  to 
right  to  remove  trade  fixtures  does  not 
raise  jiresumjition  of  intent  to  abandon 
thorn.  Thomas  v.  Gavle,  134  Kv.  330, 
120  S.  W.  290. 

770-31  Barnes  r.  Hosmer  C:Nrass.),82 
X.  K.  27,  original  agroomont  of  reser- 
vation may  be  shown  by  inference  from 
a  snl)ser|uent  recognition  of  rights. 
771-33  See  Searle  r.  Bishop,  203 
Mass.  493,  89  X.  E.  809. 
Erection  of  another  building  on  same 
lot  witli  knowledge  of  owner  immate- 
rial.    Searle  v.  Bishop,  supra. 


FORCIBLE  ENTRY  AND  DETAINER. 

Tierlarafions  apninst  intercut,  781-10; 
F.ntry  under  parol  eontrcwt  to  rent,  802- 
72;  Pendency  of  suit  for  injunction,  805- 
83. 

See  corresponding  title  in  8  STAKn.\RD 
Vkoc. 

775-1  Bush  V.  Thomas,  162  .Ma.  16S, 
50  S.  133;  Bailev  r.  Blacksher,  142 
Ala.  254,  37  S.  827;  Barnewell   r.  Ste- 


phens, 142  Ala.  609,  38  S.  662;  Brown 
r.  French,  148  Ala.  272,  42  S.  409; 
Amos  V.  Cohn,  7  Cal.  App.  432,  94  P. 
390;  Perry  X.  S.  Co.  r.  Griffin,  37  Fla. 
133,  49  S.  554,  cit.  the  text  (possession 
must  have  been  recent) ;  Rockhold  v. 
Doering.  122  111.  App.  194;  Roberts  v. 
Menifee,  149  Ky.  334,  149  S.  W.  839; 
Taylor  r.  Orlansky,  92  Miss.  761,  46  S. 
50,  136;  Milera  r.  Freeman,  136  Mo. 
App.  106,  117  S.  W.  644;  Redman  t*. 
Perkins,  122  Mo.  App.  164,  98  S.  W. 
1097;  Metz  v.  Schneider,  120  Mo.  App 
433,  97  S.  W.  187;  Anderson  v.  R.  Co., 
128  Mo.  App.  175,  107  S.  W.  436;  Ri- 
vera r.  de  Guzman,  1  Phil.  Tsl.  289. 
Testimony  of  painters  that  landlord 
ordcr'^d  painting  incompetent.  Mc- 
Cbisky  r.  Xelson,  179  HI.  App.  182. 
One  who  was  in  peacable  possession 
mav  recover  same.  McOaniel  r.  Di- 
re.'tors,  123  Til.  .\pp.  332. 
Property  described  in  comjdaint  must 
be  shown  to  bo  that  upon  which  en- 
try was  made.  Montijo  v.  Sherer,  6 
Cal.  App  538,  92  P.  312. 
Possession  by  defendant  at  beginning 
of  action  must  be  shown.  Wolfe  r. 
Hall,  61  Fla.  492.  54  S.  777;  McClusky 
V.  Xelson.  179  Til.  App.  182;  Maples  f. 
Smythe,  33  Okla.  409,  130  P.  145. 
777-2  Easement. — Right  to  a  way 
cannot  be  recovered  in  an  action  of 
forciide  entrv  and  detainer.  Mave  r. 
Tliurbor,  146 'Ala.  ISO,  40  S.  822. 
License  of  city  to  maintain  a  stand, 
location  of  which  is  not  specifically 
designated,  cannot  recover.  Becher  v. 
New  York,  102  App.  Div.  269,  92  X. 
Y.  S.  460. 

777-3  Grammer  v.  Blansett,  93  Ark. 
421.  124  8.  W.  1037;  Richie  r.  Owslev, 
137  I-Cy.  63,  121  S.  W.  lOlo;  Oyster 
Bav  r.  Jacob,  109  App.  Div.  613,  96 
N.  Y.  S.  620;  TTarmau  r.  Alt,  69  W.  Va. 
287.  71  S.  E.  709. 

Evidence  insufficient. — Victor  Realty 
Co.  r.  Argumanian.  172  Ala.  108,  55  S. 
621. 

778-4  INreCormick  r.  McDowell.  28 
Kv.  L.  R.  834.  90  S.  W.  541;  Brum- 
field  r.  Reynol.ls.  4  Bibb  (Ky.)  3SS; 
C.  f.  Johnson,  3  Pa.  C.  C.  641;  Zueroher 
V.  Startz,  33  Tex.  Civ.  442,  115  S.  W. 
1 1 73. 

779-5     Lorah     v.    Emerson,    154    Ala. 
143.   45   S.    228;    Zuercher   v.   Startz,   53 
Tex.   Civ.   442,   113  S.  W.   1175. 
Cutting   timber    and    grazing    stock    on 
land  is  not  sufficient  evidence  of  pos- 
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session.  Stockley  r.  Cissna,  119  Tenn. 
135,  104  S.  W.  792. 

779-6  Knowles  v.  Crocker,  149  Cal. 
27S,   86   P.   715. 

Inclosure  of  land  not  necessary.  Geog- 
hegan  v.  Turner,  26  Ky.  L,  K.  537,  82 
S.  "W.  244. 

780-7  Bailey  v.  Blacksher,  142  Ala. 
168,  50  S.  133;  Eichie  f.  Owsley,  137 
Kv.  63,  121  S.  W.  1015;  Oyster  Bay  f. 
Jacob,  109  App.  Div.  613,  96  N.  Y.  S. 
620;  Stockley  v.  Cissna,  119  Tenn.  135, 
104  S.  W.  792;  Mansfield  V.  Northeut, 
112  Tenn.  536,  80  S.  W.  437.  See  Hen- 
drickson  v.  Linville,  31  Ky.  L.  E.  967, 
104  S.  W.  688.  Comp.  Perry  N.  S.  Co. 
r.  Griffin,  57  Fla.  133,  49  S.  554. 
780-8  Watson  v.  Scarborough,  147 
Ala.  689,  40  S.  672  (possession  must 
be  "actual,  exclusive,  and  peace- 
able"); Childers  v.  Hieronymus,  32  Ky. 
L.  E.  394,  105  S.  W.  979. 
But  possession  for  any  definite  length 
of  time  need  not  be  sh-^wn.  Highland 
Park  O.  Co.  r.  Co.,  1  Cal.  App.  340,  82 
P.   228. 

781-10  Declaration  against  interest 
by  agent  of  claimant  admissible  to 
show  possession  not  under  adverse 
claim.  Bailey  v.  Blacksher,  142  Ala.  254, 
37    S     8''7 

781-11  "McCormick  v.  McDowell,  28 
Ky.  L.  E.  854,  90  S.  W.  541. 
781-12  Eeputation  as  to  possession 
of  ownership  inadmissible.  Milen  v. 
Freeman,  136  Mo.  App.  106,  117  S.  W. 
644. 

781-13  White  v.  Pfieffer,  165  Cal. 
740,  134  P.  321;  Ladd  r.  Ladd,  168  111. 
App.  302,  af.  in  256  111.  183,  99  N.  E. 
916.  Contra,  Taylor  v.  Orlansky,  92 
Miss.  761,  46  S.  50,  136;  Simon  v  Her- 
mann, 129  N.  Y.  S.  1014. 
Parol  evidence  competent  to  show  right 
to  possession.  Powers  v.  Myers,  25 
Okla.  165,  105  P.  674. 
782-14  See  Moye  v.  Thurber,  146 
Ala.  180,  40  S.  822;  Fisk  v.  Arnold,  7 
Ind.  Ty.  526,  104  S.  W.  824. 
Fact  of  possession,  rather  than  right 
thereto,  is  the  issue.  Denecke  v.  Mil- 
ler, 142  la.  486,  119  N.  W.  380. 
Prima  facie  case  made  out  by  lessee 
showing  he  has  right  to  possession. 
Floersheim  v.  Baude,  110  111.  App.  536. 
Burden  to  show  right  to  recover  is  on 
plaintiff.  Fisk.  v.  Arnold,  7  Ind.  Tv. 
526,  104  S.  W.  824. 

Bight  of  plaintiff  must  affirmatively 
appear  and  judgment  cannot  be  taken 


bv   default.     Smith   V.  Finger,  15  Okla. 
120,  79  P.  759. 

782-15  Clark  v.  Langenbaeh,  130 
Fed.  755,  65  C.  C.  A.  181.  See  Floer- 
sheim V.  Baude,  110  111.  App.  536. 
Tenant  cannot  bring  action  against 
landlord.  Washington  v.  Moore,  84 
Ark.  220,  105  S.  W.  253. 
782-16  Eedman  v.  Perkins,  122  Mo. 
App.  164,  98  S.  W.  1097;  Olson  Land 
Co.  V.  Park  Co.,  63  Wash.  521,  115  P. 
1083. 

782-18  Brown  v.  French,  159  Ala. 
645,  49  S.  255  (if  entry  was  acquiesced 
in) ;  Montijo  V.  Shearer,  6  Cal.  App. 
558,  92  P.  512;  Thomas  v.  Olenick,  237 
111.  167,  86  N.  E.  592;  Eockhold  v. 
Doering,  122  111.  App.  194;  Merki  v. 
Merki,  212  111.  121,  72  N.  E.  9;  Haas  v. 
Juul,  178  111.  App.  397;  Geiger  i?. 
Brown,  167  111.  App.  534;  Denecke  V. 
Miller,  142  la.  486,  119  N.  W.  380; 
Purcell  V.  Merrick,  172  Mo.  App.  412, 
158  S.  W.  478;  Spellman  v.  Ehode,  33 
xMont.  21,  81  P.  395;  Fitehett  r.  Hen- 
ley, 31  Nev.  326,  104  P.  1060;  Oyster 
Bav  f.  Jacob,  109  App.  Div.  613,  96  N. 
Y.  S.  620;  Vansellous  v.  Huene,  26  Okla. 
243,  108  P.  1102;  Evangelista  v.  Taba- 
vuvong,  7  Phil.  Isl.  607;  Francis  v. 
Holmes,  54  Tex.  Civ.  608,  118  S.  W.  881 
(so  provided  by  statute). 
Comp.  Phillips  v.  Phillips  (Ala.),  65  S. 
49. 

"As  has  been  decided  in  cases  without 
number,  the  matter  of  title  is  of  no 
moment  whatever  in  actions  of  unlaw- 
ful detainer — the  disturbance  is  to  the 
possession,  and  the  case  must  be  deter- 
mined on  the  relative  rights  of  pos- 
session between  the  parties."  Pren- 
dergast  i".  Graverman,  166  Mo.  App.  33, 
147  S.  W.  1094.  And  see  Goldring  V. 
Eeid,  61  Fla.  250,  54  S.  718. 
783  Plaintiff  must  show  superior  ti- 
tle.—Phillips  V.  S.  (Ala.),  65  S.  49. 
783-19  Eockhold  v.  Doering,  122  111. 
App.  194;  Dineen  v.  Olson,  73  Kan. 
379,  85  P.  538  (justice  of  peace  may 
receive  evidence  of  title  when  neces- 
sary to  determine  question  of  posses- 
sion); Moore  v.  Shoup,  123  Mo.  App. 
409,  100  S.  W.  53  (declarations  of  de- 
fendant as  to  title,  admissible).  Writ- 
ten or  oral  evidence,  admissible.  Stone 
V.  Blanehard,  87  Neb.  1,  126  N.  W. 
766;  Cowen  v.  McGoron,  31  0.  C.  C. 
590. 

784-20     Barnewell    v.    Stephens,    142 
Ala.    609,   38    S.    662;    Bailey  f.   Black- 
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sher,  142  Ala.  254,  37  S.  827;  McMillan 
V.  Reese,  61  Fla.  300,  5o  S.  388;  John- 
son V.  Assn.,  ]2n  111.  App.  502. 
Suirveys  and  proof  of  occupation  admis- 
sible   only    to    show    location    of    land 
and    that   land   occupied    was    not    that 
possession  of  which  is  claimed.     Paden 
t:  Gibbs,  88  Miss.  274,  40  S.  871. 
784-21     Clark     v.    Lanjronbach,      130 
Fed.    755,   65    C.  €.   A.    ISl;    Richie     v. 
Owsley,  137  Ky.  63,  121  S.  W.  1015. 
783-23     See   Thomas   r.   Olenick,   140 
ill.  App.  385. 

786-27     Dutcher   v.    Sanders,   20    Cal. 
App.  549,  129  P.  809. 
787-29     Stevens    v.    Weyer,    169    111. 
App.   469;    Feder  v.   Hager,   64  W.  Va. 
452,  63  S.  E.  285.     See  Highland  Park 
O.   Co.   v.  Co.,   1    Cal.   App.   340,   82   P. 
228,    (admission    harmless) ;    Folsom    v. 
Hunter,  6  Ind.  Ty.  453,  98  S.   W.   156; 
Moore  v.  Cirten,  5  Ind.  Ty.  384,  82  S. 
W.  84S;  Childers  V.  Hieronvnuis,  32  Ky. 
L.  E.   394,   105   S.  W.  979;    Howard    v. 
Davis,  40  Okla.  86,  136  P.  401. 
Extent    of    possession.  —  See     Bush     v. 
Thomas,  162  Ala.  IHS,  50  S.  133. 
Decision  of  secretary  of  interior  is  de- 
terminative   of    right    of    possession    as 
to      government      land.        Brennan      v. 
Shanks,  24  Okla.  563,  103  P.  705. 
Tax  receipts  not   evidence   of  right  of 
possession.       Evangelista     v.     Tabayu- 
yong,  7  Phil.  Tsl.  607. 
Sheriff's   deed. — Antognoli     r.     O'Have 
Zedck.  19  HI.  Ai)p.  142. 
787-30     Phillips     r.     Phillips     (Ala.), 
65    S.    49;    Amos  r.   Cohn,    7    Cal.    App. 
432,  94  P.  590;  Goad  r.  Heckler,  19  Colo. 
App.  479,  76  P.  542;  Hallock  i-.  R.  Co., 
202   N.  Y.   201,  95   N.  E.   644,  rev.   120 
N.  Y.  S.  1127. 

Evidence  insufficient. — Cate   r.   Knight, 
10  (la.   A). p.   (i(14,  73  S.  E.   1079. 
Wrongful  intent  not  necessary  element. 
School  Hist.  r.  Holt,  126  Mo.  Apj..  571, 
105  S.  W.  32. 

788-31     Wilson  r.  Campbell,  75  Kan. 
159,  88  P.  548;   Spellman   r.   Rhode,  33 
Mnnt.  21.  81    P.  395. 
Tearing  down  fence,  sufficient.     Brown 
V.  French,  US  Ala.  272,  42  S.  409;  Fow- 
ler r.  Ohnick,  45  Wash.  44,  87  P.  1050. 
Chiseling  away  portion  of  wall  is  forc- 
ible entrv.     Holzhausen  V.  Iloskins,  115 
Mo.  App!  261,  91  S.  W.  410. 
Opening    of    gate    insufficient.      Fowler 
r.  Prirhard.  148  Ala.  261,  41   S.  667. 
789-32     Knowles  r.  Crocker.   149  Cal. 
278,  86  P.   715;   Highland   Park  O.  Co. 


r.  Co.,  1  Cal.  App.  340,  82  P.  228; 
Goad  V.  Heckler,  19  Colo.  App.  479,  76 
P.  542;  Ovster  Bav  r.  Jacob,  109  Ajip. 
Div.  613,^96  N.  Y.  S.  620;  Pakas  r. 
Hurley,  (jl  Misc.  228,  114  N.  Y.  S.  142. 
789-33  Clark  v.  Langenbach,  130 
Fed.  755,  65  C.  C.  A,  181. 
790-34  Harman  r.  Alt,  69  W.  Va. 
287,  71  S.  E.  709. 

791-35  "The  plaintiff,  if  in  posses- 
sion of  the  building,  was  not  dis- 
possessed. She  could  not  therefore  pur- 
sue a  complaint  for  forcible  entry  and 
detainer  or  for  forcible  detainer  under 
the  statute,  to  restore  her  to  posses- 
sion. The  forcing  of  the  door  was  not 
to  dispossess  her,  but,  as  found  by  the 
court,  to  obtain  certain  goods,  not  be- 
longing to  her,  which  were  stored  in 
the  building.  It  does  not  appear  that 
the  defendant  or  his  mother  knew  of 
the  jilaintiff's  presence  in  the  building, 
or  that  she  claimed  to  be  in  possession 
of  it  until  the  door  was  forced.  An 
owner  whose  house  has  been  entered 
iluring  his  temporary  absence  by  a 
thief  or  other  trespasser,  and  the  door 
barred  against  him,  is  not  bound  to 
leave  the  trespasser  in  possession  and 
to  proceed  against  him  in  ejectment 
to  regain  possession.  Such  possession 
is  not  the  actual  possession  which  the 
statute  against  forcible  entry  and  de- 
tainer protects."  Carrier  v.  Carrier, 
85  Conn.  203,  82  A.  187. 
792-38  Winchester  r.  Becker,  4 
Cal.  App.  382,  88  P.  296,  false  key. 
792-39  Ehrlick  r.  C,  31  Kv.  L.  R. 
401,  1(12  S.  W.  289;  Paden  r.  Gibbs, 
88  Miss.  274,  40  S.  871;  Redman  r. 
Perkins,  122  Mo.  App.  164,  98  S.  W. 
1097  (action  of  unlawful  detainer); 
Zuercher    r.    Startz,    53    Tex.    Civ.    442, 

115  S.  W.   1175. 

In   Alabama    it    does    not    matter    how 

defendant   went   into   possession.   Lorah 

r.    Emerson,    154    Ala.    145,    45    S.    228; 

Sprouse    r.    Story,    144    Ala.    542,   42   S. 

23.      See    Brown    r.    French,    1.59    Ala. 

615,  49  S.  255. 

793-41     Preston    r.     Davis.     112     111. 

Api).   636;   Thull  v.  Allen,   72   Xeb.   760, 

101   N.  W.  1024. 

That   entry   was   by   consent   must   be 

shown   to  sustain  a   count    for  unlawful 

detainer.    Bailev  r.  Blacksher,  142  Ala. 

254,  37  S.  827." 

794-43     See   Shepperson   r.   Burnette, 

116  Tenn.    117,   92   S.   W.   762.     Comp. 
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Stahl  B.  Co.  V.  Van  Buren,  45  Wash. 
451,  88  P.  837. 

In  Missouri  the  grantee  of  the  land- 
lord may  maintain  unlawful  detainer. 
Doner  v.  Ingram,  119  Mo.  App.  156, 
95  S.  W.  983. 

795-44  Victor  Eealty  Co.  v.  Argu- 
manian,  172  Ala.  108,  55  S.  621.  See 
Savold  V.  Baldwin  (N.  D.),  146  N.  W. 
544;  Smith  f.  Finger,  15  Okla.  120,  79 
P.  759;  Columbia,  etc.  E.  Co.  r.  Moss, 
44  Wash.  589,  87  P.  951. 
795-46  Demand  unnecessary  where 
right  of  possession  has  terminated  by 
limitation.  Henion  v.  Vavrik,  126  111. 
App.  292. 

795-47     See  Fowler   v.  Prichard,  148 
Ala.    261,    41    S.    667. 
795-48     Dulmaine    v.    Co.,    46    Colo. 
469,  104  P.   1038. 

796-53  Barnewell  -y.  Stephens,  142 
Ala.  609,  38  S.  662. 

797-54  McKinney  v.  Mfg.  Co.,  157 
111.  App.  339. 

797-56  Authority  of  agent  to  make 
demand  must  be  shown  by  affirmative 
proof,  and  subsequent  ratification  by 
landlord  insufficient.  Barnewell  V.  Ste- 
phens, 142  Ala.  609,  38  S.  662. 
797-57  Her  v.  Miller,  78  Neb.  677, 
111  N.  W.  590;  Heller  v.  Beal,  23  O. 
C.  C.  540;  Gardner  r.  Kime,  20  Okla. 
784,  95  P.  242;  Smith  v.  Finger,  15 
Okla.  120,  79  P.  759;  Martin  v.  Harts- 
home.  17  Okla.  586,  87  P.  854. 
798-59  Peddicord  v.  Berk,  74  Kan, 
236,  86  P.  465. 

798-60  Smith  v.  Travel,  20  Okla. 
512,  94  P.  529,  affidavit  of  service  by 
officer  insufficient. 

799-63  Whether  damages  can  "be  re- 
covered for  detention  is  undecided. 
Montgomery  v.  Co.,  61  W.  Va.  620,  57 
S.  E.  137.  But  see  Fisk  v.  Arnold,  7 
Ind.  Ty.  526,  104  S.  W.  824;  Osteen 
f.  Stovall,  5  Ind.  Ty.  170,  82  S.  W. 
710. 

799-64  Winchester  v.  Becker,  4  Cal. 
App.  382,  88  P.  296;  Sparrevohn  v. 
Fisher,  2  Phil.  Isl.  676. 
801-70  Cowen  r.  McGoron,  31  O.  C. 
C.  590.  See  West  v.  Comeaux,  73  Kan. 
271,  85  P.  138. 

Under  contract  to  execute  lease. — 
Adoek  V.  Lieber,  51  Colo.  373,  117  P. 
993. 

Defendant  must  establish  an  affirma- 
tive defense.  Bettens  v.  Hoover,  12 
Cal.  App.  313,  107  P.  329.  Must  show, 
if  contract  is  within  statute  of  frauds, 
that  he  took  possession  under  contract 


to  buv.  Marks  v.  McGookin,  127  la. 
716,  104  N.  W.  373. 

901-71  Defendant  is  concluded  by 
statements  in  his  affidavit  to  remove 
case  to  higher  court  as  to  manner  of 
his  entrv.  Brown  v.  French,  159  Ala. 
645,  49  *S.  255, 

803-73  Entry  under  parol  contract 
to  rent  evidence  good  faith.  Newell 
r.  Taylor,  74  S.  C.  8,  54  S.  E.  212.  See 
Dominick  v.  Kane,  4  O.  N.  P.  (N.  S.) 
583. 

803-74  Refusal  of  defendant's  w^'fo 
to  sign  lease  immaterial  if  she  was 
in  occupation  of  premises.  Monroe  v. 
Stayt,  57  Wash.  592,  107  P.  517. 
803-75  Abandonment  subsequent  to 
the  entrv,  no  defense.  Spellman  v. 
Ehode.  33  Mont.  21,  81  P.  395. 
803-81  Hord  v.  Sartain,  27  Kv.  L.  E. 
796,  86  S.  W.  692. 

Burden  is  on  plaintiff  to  show  entry 
within  two  years.  Karnes  v.  Johnston, 
58  W.  Va.  595,  52  S.  E.  658. 
804-83  Character  of  house  kept  by 
plaintiff  irrelevant.  Brown  v.  French, 
159  Ala.  645,  49  S.  255. 
804-84  McCormick  v.  McDowell,  28 
Kv.  L.  R.  854,  90  S.  W.  541;  Eobinson 
v/ Marshall,  25  Ky.  L.  E.  1785,  78  S. 
W.  904;  Oyster  Bay  v.  Jacob,  109  App. 
Div.  613,  96  N.  Y.  S.  620. 
805-85  Pendency  of  suit  for  injunc- 
tion by  plaintiff  is  defense  to  action 
of  forcible  entry  and  detainer.  Lowry 
V.  Mitchell,  14  Okla.  241,  78  P.  379. 
But  see  Howe  v.  Parker,  IS  Okla.  282, 
90  P.  15. 

Contest  before  land  department. — Ap- 
peal to  Secretary  of  Interior  no  de- 
fense to  an  action  of  forcible  detainer 
brought  by  successful  contestant. 
Smith  V.  Finger,  15  Okla.  120,  79  P. 
759. 

Counter-claim  for  damages  not  allow- 
able. Spellman  v.  Ehode,  33  Mont.  21, 
81  P.  395. 


FOEEIGN   LAWS. 

808-3  Barrielle  r.  Bettman,  199  Feci. 
838  (cit.  5  Ency.  of  Ev.  808,  note); 
Goodyear  T.  &  R.  Co.  v.  Wheel 
Co.,  164  Fed.  869;  The  Matterhorn, 
128  Fed.  863,  63  C.  C.  A.  331;  McFad- 
den  V.  Mitchell,  61  Cal.  148;  Wicker- 
sham  V.  Johnston,  104  Cal.  407,  38  P. 
89,  43  Am.  St.  118;  Board  r.  Estrella, 
5  Haw.  211;  Clark  r.  E.  Co.,  115  111. 
App.   150;    Coe   v.   Hill,   201    Mass.   15, 
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86  N.  E.  949;  Gordon  v.  Knott,  199 
Mass.  173,  85  K  E.  1S4  (statements 
in  the  reasoning  in  opinions  of  for- 
eign courts  cannot  be  regarded  unless 
proved);  Caruell  f.  Halpin,  159  Mic! 
42,  123  N.  W.  578;  Marshall  v.  Ower  & 
Co.,  171  Mich.  232,  137  X.  W.  204;  Lan- 
do  V.  Lando,  112  J^Iinn.  257,  127  N.  W. 
1125;  Oehler  r.  Hamburg,  etc.,  145  N.  Y, 
S.  1000;  In  re  Peterson's  Est.,  22  N. 
D.  480,  134  N.  W.  751;  Casner  v.  Hos- 
kin?,  G4  Or.  254,  128  P.  841,  130  P.  55. 
Judicial  notice  will  be  taken  that  civil 
law  is  basis  of  French  law.  Barrielle 
V.  Bettman,  199  Fed.  838. 

"We  are  confined  to  the  case  as  the 

record  presents  it.  The  laws  of  other 
states  are  facts  which  must  be  al- 
leged and  proved  and  of  which  we  can- 
not take  judicial  notice  either  in  their 
language  or  their  interpretation," 
Southworth  v.  Morgan,  205  N.  Y.  293, 
98  N.  E.  490. 

8(>8-4  Teat  v.  Chapman  &  Co.,  1  Ala. 
App.  491,  56  S.  267;  Southern  Ex.  Co. 
f.  Owens,  146  Ala.  412,  41  S.  752;  El- 
lis V.  Terrell  (Ark.),  158  S.  W.  957 
Teontrary  by  statute) ;  Fox  v.  Mick, 
20  Cal.  App.  599,  129  P.  972;  Lilly-B. 
Co.  T.  Sonnemann,  157  Cal,  192,  "^106 
P.  715;  Ancient  Order  v.  Dixon,  45 
Colo.  95,  100  P.  427;  Southern  Exp. 
Co.  V.  Hanaw,  134  Ga,  445,  67  S.  E. 
944;  Eoval  League  i".  Kavanagh,  233 
111.  175,  84  N.  E.  178;  Hayw\ard  v.  Sen- 
cenbaugh,  141  111.  App.  391;  Clark  v.  E. 
Co.,  115  111.  App.  150;  Bait.,  etc.  R  Co. 
V.  Mc  Donald,  112  111.  App.  391;  Crane 
V  Blackman,  126  111.  App.  631;  Leathe 
V.  Thomas,  218  111.  246,  75  N.  E.  810; 
Krouse  v.  Krouse,  48  Ind.  App.  3,  95 
N.  E.  262;  Bait.,  etc.  R.  Co.  r.  Rvan, 
31  Ind.  App.  597,  68  N.  E.  923;  Varner 
V.  Exch.,  138  la.  201,  115  X.  W.  1111; 
Bolinger  r.  Beacham,  81  Kan.  746,  106 
P.  1094;  Missouri,  etc.  R.  Co.  r.  Sealv 
(Kan.),  99  P.  230  (except  as  an  aid  to 
interpretation  and  application  of  local 
law) ;  Loval  Legion  v.  Brewer,  75  Kan. 
729,  90  P.  247-  Ferd  Heim  B.  Co.  v. 
Gimber,  67  Kan.  834,  72  P,  359  (neither 
statutes  nor  decisions  of  sister  state 
noticed  except  for  purpose  of  constru- 
ing laws  of  form  and  determining  what 
thev  are);  Lemon  v.  R.  Co.,  137  Kv. 
276,  125  S.  W,  701;  Wettlaufer  r.  Bax- 
ter. 137  Kv.  362,  125  S.  W.  741;  Cum- 
berland T.  &  T.  Co.  r.  R.  Co..  117  La. 
199,  41  S.  492;  :Nrandru  r.  Ashbv,  108 
Md.  693,  71  A.  312;  Merrick  v.  Betts, 


214  Mass.  223,  101  X.  E.  131:  Marshall 
r.  Owen  &  Co.,  171  Mich.  232,  137  X. 
W,  204;  Twin  City  B.  Factory  r.  Ins, 
Co.,  114  Minn.  475,  131  X.  W,  497; 
Fehrenbach  v.  L.  Co.  (Mo,  App.),  167 
S.  W,  631;  Davis  r.  IMcCall  (Mo,  App.), 
166  S.  W,  1113;  Rashall  v.  R.  Co.,  249 
Mo,  509,  155  S,  W.  426;  Gibson  r.  R. 
Co.,  £25  Mo.  473,  125  S.  W.  453;  Snuffer 
V.  Karr,  197  Mo.  182,  94  S.  W.  983; 
Smith  V.  Aultman,  120  Mo,  App.  462, 
96  S.  W.  1034;  McKnight  v.  R,  Co.,  33 
Mont.  40,  82  P.  661;  Kimball  r.  Kim- 
ball, 75  X.  H.  291,  73  A.  408;  Fish  v. 
R.  Co.,  158  App.  Div.  92,  143  X,  Y,  S. 
365;  Electro  Tint  E.  Co,  v.  Co.,  130 
App,  Div,  561,  115  X.  Y,  S,  34;  Van 
Tassel!  v.  S.  Co..  S3  Misc.  126,  144 
X^  Y.  S.  793;  Goodwin  v.  Goodwin,  80 
Misc.  303,  141  X.  Y.  S.  175;  In  re  Kut- 
ter's  Est.,  79  Misc.  74,  139  X.  Y.  S. 
693;  (romp.  Mallory  v.  Hot  Springs  Co., 
157  App.  Div.  253,  141  X.  Y.  S.  961); 
Strodl  V.  Co.,  130  X.  Y.  S.  35,  rev.  122 
X^.  Y,  S.  609;  Brown  C.  Co.  r.  Dowd, 
155  X,  C.  307,  71  S,  E.  721 ;  Lassiter  V. 
R.  Co.,  136  X.  C.  89,  48  S.  E.  642; 
Hall  V.  R.  Co.,  146  X.  C.  345,  59  S.  E. 
879;  Casner  r.  Hoskins,  64  Or.  254,  128 
P.  841,  130  P.  55;  Scott  r.  Ford,  52 
Or.  288,  97  P.  99;  Cape  May,  etc.  Co. 
V.  Henderson,  231  Pa.  82,  79  A.  982; 
Whiting  Mfg.  Co.  v.  Bk.,  15  Pa.  Super. 
419;  O'Donnell  r.  Johnson  (R.  T.).  90 
A.  165;  Bethea  r.  Allen,  95  S.  C.  479, 
79  S.  E.  639;  Ogg  v.  Ogg  (Tex.  Civ.), 
165  S.  W.  912;  Western  U.  Tel.  Co.  v. 
White  (Tex.  Civ.),  162  S.  W.  905; 
Stamp  V.  R.  Co.  (Tex.  Civ.),  161  S.  W. 
450;  (comp.  Zarate  r.  Villareal  (Tex. 
Civ.),  155  S.  W,  328);  Texas,  etc.  R.  Co. 
V.  Miller  (Tex.  Civ.),  128  S.  W.  1165; 
El  Paso,  etc.  R.  Co.  r.  Smith,  50  Tex, 
Civ,  10,  108  S.  W.  9S8;  White  r.  Riche- 
son  (Tex.  Civ.),  94  S.  W.  202;  Grow 
V.  R.  Co.  (Utah),  138  P.  398;  Hunt  r. 
Monroe,  32  Utah  428.  91  P.  269;  Dowell 
1".  Cox,  108  Va.  460,  62  S.  E.  272;  App 
V.  App,  106  Va.  253,  55  S.  E.  672. 
See  Gleason  r.  Thayer,  87  Conn.  248, 
87  A.  790;  Tourtelot  v.  Booker  (Tex. 
Civ.V  160  S.  W.  293. 
810-6  Hale  t\  Co.,  15  Conn.  539,  39 
Am.  Dec.  398;  Anderson  r.  ^Liv,  10 
Heisk.  (Tcnn.)  84;  Hobbs  v.  r!  Co., 
9  Heisk.  (Tenn.)  873.  See  Missouri, 
etc.  Ins.  Co.  r.'  Lovelace,  1  Ga.  App. 
446.  58  S.  E.  93;  Orient  Ins.  Co.  V. 
Rudolph,  69  X^.  J.  Eq.  570,  61  A.  26. 
810-7  Creelman  Co.  v.  Lesh,  73  Ark. 
16,  S3  S,  W.  320. 
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SlO-8  Woodard  r.  Woodard,  216 
Llass.  1,  102  N.  E.  921;  Cherry  v. 
Cherry  (Mo.),  167  S.  W.  539. 
811-10  Perry  v.  Morris,  7  Ind.  Ty. 
146,  104  S.  W.  571;  San  Antonio  L. 
Pub.  Co.  V.  Lewy,  52  Tex.  Civ.  22,  113 
S.  W.  574;  El  Paso,  etc.  R.  Co.  v. 
Smith,  50  Tex.  Civ.  10,  108  S.  W.  988 
(notice  taken  of  act  organizing  a  ter- 
ritory). 

811-15  Irvine  r.  Elliott,  203  Fed. 
82;  Bond  v.  Farwell,  172  Fed.  58,  96 
C.  C.  A.  546  (all  the  statute  to  be 
applied,  noticed  though  only  part  is 
pleaded);  Moore  f.  Pywell,  29  App. 
Cas.  (D.  €.)  312;  Evans  v.  E.  Co.,  5 
Phila.   (Pa.)   512. 

812-18  Elliott  V.  Garvin,  7  Ind.  Ty. 
679,  104  S.  W.  878. 

813-19  Hill  V.  Spraid,  11  West.  L. 
Eep.  (Can.)  680;  Crosby  t\  R.  Co.,  158 
Fed.  144;  Keep  v.  Co.,  154  Fed.  121; 
Wood  V.  Circle,  212  111.  532,  72  N.  E. 
783;  Wooden  v.  R.  Co.,  126  N.  Y.  10, 
26  N.  E.  1050,  22  Am.  St.  803,  13 
L.  E.  A.  458. 

Evidence  insufficient. — Louisville  &  N. 
E.  Co.  V.  Cook,  168  Ala.  592,  53  S. 
190. 

813-20  Murphy  v.  Murphy,  145  Cal. 
482,  78  P.  •  1053;  Galard  v.  Winans 
(Md.),  74  A.  626;  Gordon  v.  Knott,  199 
Mass.  173,  85  N.  E.  184;  Vazakas  -v. 
Vazakas,  109  N.  Y.  S.  568;  Fletcher 
V.  Co.,  72  Wash.  525,  130  P.  1140.  But 
see  Sokel  v.  P.,  212  111.   238,  72  N.  E. 

814-21  Wills  r.  Wills  166  Cal.  529, 
137  P.  249;  Cellulose  P.  Co.  v.  Cal- 
houn, 166  Cal.  513,  137  P.  238;  Hobbs 
V.  Min.  Co.,  164  Cal.  497,  129  P.  781, 
43  L.  E.  A.  (N.  S.)  1112;  Van  Bus- 
kirk  V.  Kuhns,  164  Cal.  472, 129  P.  587; 
Wilson  V.  Durkee,  20  Cal.  App.  492, 
129  P.  617;  In  re  Hancock's  Est.,  156 
Cal.  804,  106  P.  58;  Cavallaro  v.  E. 
Co.,  110  Cal.  348,  42  P.  918,  52  Am.  St. 
94;  In  re  Harrington,  140  Cal.  244,  73 
P.  1000,  140  Cal.  294,  74  P.  136;  Flood 
V.  Dunphy,  147  Cal.  95,  81  P.  315; 
Bonfils  V.  Gillespie,  25  Colo.  App.  496, 
139  P.  1054;  Howard  V.  E.  Co.,  11  App. 
Cas.  (D.  C.)  300;  Lay  r.  E.  Co.,  131  Ga. 
345,  62  S.  E.  189;  Douglas  v.  Douglas, 
22  Ida.  336,  125  P.  796;  Board,  etc. 
V.  Pro.  Bureau,  175  111.  App.  464;  Nehr- 
ing  V.  Nehring,  164  111.  App.  527;  Eeid 
f.  Co.,  146  111.  App.  371;  News  Pub.  Co. 
r.  Press,  ri  111.  App.  241;  Clark  v. 
Jackson,  222  111.  13,  78  N".  E.  6  (similar 


statutes  presumed  to  have  received 
same  construction) ;  Hogue  V.  Steel,  207 
III.  340,  69  N.  E.  931;  Irose  f.  Balla 
(Ind.),  104  N.  E.  851;  Bait.,  etc.  E.  Co. 
V.  Freeze,  169  Ind.  370,  82  N.  E.  761; 
Wilhite  f.  Skelton,  5  Ind.  Ty.  621,  82 
S.  W.  932;  Secor  v.  Siver  (la.),  146  N. 
W.  845;  Eudolph  H.  Co.  v.  Price  (la.) 

145  N.  W.  910;  Ptitbrees  v.  James  (la.), 
144  N.  W.  607;  Scott  v.  Scott  (la.), 
143  N.  W.  1103;  Smith  &  Son  v.  Bloom 
(la.),  141  N.  W.  32;  Lefebure  v.  Ex. 
Co.  (la.),  139  N,  W.  1117;  Condit  v. 
Johnson  (la.),  139  N.  W.  477;  Ander- 
son v.  Thero,  139  la.  632,  118  N.  W.  47; 
Campbell  v.  Campbell,  129  la.  317,  105 
N.  W.  583;  Bershears  V.  Co.,  80  Kan. 
194,  101  P.  1011;  Bk.  v.  Nordstrom,  70 
Kan.  485,  78  P.  804;  St.  Louis,  etc.  E. 
Co.  V.  Johnson,  74  Kan.  83,  86  P.  156 
(common  law);  Elswick  v.  Eamey,  157 
Kv.  639,  163  S.  W.  751;  Louisville  & 
N.  E.  Co.  V.  Smith,  135  Ky.  462,  122 
S.  W.  806;  Arnett  V.  Pinson,  33  Kv.  L. 
E.  36,  108  S.  W.  852;  Miller  v.  Al- 
drich,  202  Mass.  109,  88  N.  E.  441;  C. 
r.  Stevens,  196  Mass.  280,  82  N.  E.  33; 
Attorney-Gen,  v.  Council,  196  Mass.  151, 
81  N.  E.  966;  Farmers,  etc.  Bk.  v.  Ven- 
ner,  192  Mass,  531,  78  N.  E.  540;  Cal- 
lender,  etc.  Co,  v.  Flint,  187  Mass.  104, 
72  N.  E.  345;  Cherry  v.  Sprague,  187 
Mass.  113,  72  N.  E.  456;  Ilodgkins  v. 
Bowser,  195  Mass.  141,  80  N.  E.  796; 
Twin  City  B.  Factory  v.  Ins.  Co.,  114 
Minn.  475,  131  N.  W.  497;  Wentz  v. 
Ev.  Co.  (Mo.),  168  S.  W.  1166;  Fehr- 
enbach  W.  &  L.  Co.  v.  E.  Co.  (Mo. 
App.),  167  S.  W.  631;  Madden  f.  E.  Co., 
167  Mo.  App.  143,  151  S.  W.  489; 
Brown  V.  Worthineton,  162  Mo.  App. 
508,  142  S.  W.  1082;  Bank  v.  Co.,  139 
Mo.  App.  110,  120  S.  W.  648;  McManus 
i:  E.  Co.,  118  Mo.  App.  152,  94  S.  W. 
743;  Bethel  r.  Pawnee  (Neb.),  145  N, 
W.  363;  In  re  Kutter's  Est.,  79  Misc. 
74,  139  N.  Y,  S.  693;  Fish  v.  E.  Co., 
158  App.  Div.  92,  143  N.  Y.  S.  365; 
Fallon  V.  Mertz,  110  App.  Div.  755,  97 
N.  Y,  S.  417;  Spencer  v.  Busch,  50 
Misc.  284,  98  *  N.  Y,  S,  690  (law  of  ■ 
sister  state  presumed  to  be  same  as 
common  law  of  forum);  Hall  r.  E.  Co., 

146  N.  C.  345,  59  S.  E.  879;  Wagner 
i\  Co.,  25  Okla.  558,  106  P.  969;  Ilarn 
V.  Cole,  20  Okla.  553,  95  P.  415;  Betz 
V.  Wilson,  17  Okla.  383,  87  P.  844;  Cas- 
ner  v.  Hoskins.  64  Or.  254,  128  P.  841, 
130  P.  55;  Cape  May  E.  E.  Co.  v.  Hen- 
derson, 231  Pa.  82,  79  A.  982;  Linton 
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V.  Mooihead,  209  Fa.  646,  59  A.  204; 
Stoddart  V.  Myers,  52  Pa.  Super.  179; 
Braintriin  v.  Overseers,  10  Pa.  C.  C. 
250;  Taber  v.  R.  Co.,  81  S.  C.  317,  62 
S.  E.  311;  Iowa  L.  &  T.  Co.  f.  Schnose, 
19  S.  D.  248,  103  N.  W.  22;  Opg  v.  On'^ 
(Tex.  Civ.),  165  S.  W.  912;  Western  U. 
Tel.  Co.  V.  White  (Tex.  Civ.),  162  S. 
W.  905;  Soutli western  Sur.  Ins.  Co.  v. 
Anderson  (Tex.  Civ.),  152  S.  W.  810; 
Wingo  V.  Rudder  (Tex.  Civ.),  120  S.  W. 
1073;  El  Paso,  etc.  E.  Co.  v.  Smith,  50 
Tex.  Civ.  10,  108  S.  W.  9SS;  Nat.  Bk. 
V.  Kenney,  98  Tex.  293,  S3  S.  W.  368, 
ret.  80  S.  W.  555;  Southern,  etc.  R. 
Co.  V.  Curtis,  44  Tex.  Civ.  477,  99  S.  W. 
566;  Southern,  etc.  R.  Co.  r.  Burgess 
Co.  (Tex.  Civ.),  90  S.  W.  189;  Missouri, 
etc.  R.  Co.  V.  Wise  (Tex.  Civ.),  106  S. 
VJ.  465  (construction  placed  on  law  by 
sister  state  presumed  to  be  same  as  that 
given  bv  courts  of  forum);  Grow  v.  R. 
Co.  (Utah),  138  P.  39S;  Stanford  v. 
Gray  (Utah),  129  P.  423;  Moreland  v. 
Moreland,  108  Va.  93,  60  S.  E.  730; 
Norfolk,  etc.  R.  Co.  r.  Denny,  106  Va. 
383,  56  S.  E.  321;  Colpe  r.  "Uindblom, 
57  Wash.  106,  106  P.  634;  Clark  r. 
Eltinge,  38  Wash.  376,  80  P.  556;  Man- 
tle V.  Dabney,  44  Wash.  193,  87  P.  122; 
State  Bk.  v.  Pease,  153  Wis.  9,  139 
N.  W.  767;  Wenzel  v.  R.  Co.,  152  Wis. 
418,  140  N.  W.  81;  Edleman  v.  Edle- 
man,  125  Wis.  270,  104  N.  W.  56; 
Howe  V.  Ballard,  113  Wis.  375,  89  N. 
W.  136  (construction  of  laws  of  sister 
state  presumed  to  be  same  as  of 
forum). 

See  Moton  r.  Dewell,  32  0.  C.  C.  35, 
Comp.  Am.  Woolen  Co.  r.  Maaget,  86 
Conn.  234,  85  A.  583. 
Presumption  of  comity. — Cumberland 
Gasliglit  Co.  r.  Gas  Co.,  ISS  Fed.  585, 
110  C.  C.  A.  383,  af.  182  Fed.  667. 
Common  law  of  another  state. — Wilson 
f.  Durkeo,  20  Cal.  App.  492,  129  P. 
617;  Woodard  v.  Woodard,  210  Mass. 
1,  102  N.  E.  921;  Merrick  v.  Betts,  214 
Mass.  223,  101  N.  E.  131  (not  presumed 
the  same  on  question  of  slave  mar- 
riages); Levy  r.  Downig,  213  Mass. 
334,  100  N.  E.  638;  Jones  v.  R.  Co., 
211  Mass.  521,  98  N.  E.  607;  Do  Vail 
r.  De  Vail,  57  Or.  128,  109  P.  755. 
Not  pleaded. — Thompson  r.  R.  Co.,  243 
Mo.  ?>?>t\  1  IS  S.  W.  4S4. 
In  Houston,  etc.  R.  Co.  r.  Fife  (Tex. 
Civ."),  117  S.  W.  11  SI,  "The  averment 
by  the  ilofondant  tliat  the  ri.irht  of  ac- 
tion asserted  by  plaintiff  rras  afforded 


by  a  civil  statute  of  Louisiana  cured 
the  want  of  such  pleading  by  plaintiff 
and  its  effect  was  tantamount  to  an 
allegation  by  plaintiff  and  admission 
by  defendant  that  such  a  law  of  Louisi- 
ana existed.  The  existence  of  such  a 
law  being  so  pleaded,  the  presumption 
obtained  that  the  law  of  that  state 
was  the  same  as  our  own,  and  there- 
fore it  was  not  necessary  for  plaintiff' 
to  prove  the  law." 

816-22  Merrick  v.  Betts,  214  Mass. 
223,   iOl    X.  E.   131. 

816-23  Ham  r.  R.  Co.,  149  Mo.  App. 
200,  130  S.  W.  407.  See  Gross  v.  Hais- 
ley,  2  Ind.  App.  23,  28  N.  E.  123. 
816-25  Tunnicliff  v.  Fox,  68  Neb. 
811,  94  X.  W.  1032. 
816-26  Westheimer  v.  Habinck,  131 
la.  643,  109  N.  W.  189.  Comp.  Betz 
r.  Wilson,  17  Okla.  383,  87  P.  844; 
Edleman  v.  E(Seman,  125  Wis.  270,  104 
N.  W.  56. 

817-27  Kraus  r.  Torrv,  146  Ala.  548, 
40  S.  956. 

817-31  Cuba  R.  Co.  v.  Crosbv,  170 
Fed.  309,  95  C.  C.  A.  539;  Corinth  Bk. 
(-.  King  (Ala.),  62  S.  704;  Teat  r.  Chap- 
man &  Co.,  1  Ala.  App.  491,  56  S. 
267;  Hoxie  r.  R.  Co.,  82  Conn.  352,  73 
A.  754;  Seaboard,  etc.  R.  Co.  f.  An- 
drews, 140  Ga.  2.54,  78  S.  E.  925;  West- 
berry  V.  Clanton.  136  Ga.  795,  72  S.  E. 
238;' Thomas  r.  Clarkson,  125  Ga.  72,  54 
S.  E.  77;  Bailey  r.  Devine,  123  Ga.  653, 
51  S.  E.  603;  Ellington  r.  Harris,  127 
Ga.  85,  56  S.  E.  134;  Whitfield  r.  R. 
Co.,  7  Ga.  App.  268,  66  S.  E.  973;  Rob- 
inson r.  Yetter,  143  111.  App.  172  (pre- 
sumption not  overcome  by  uncertain 
ex]>ert  testimony  unsupported  by  deci- 
sions); Forsvth  v.  Barnes,  131  111.  Api>. 
467;  Scholten  v.  Barber,  217  111.  148, 
75  N.  E.  460;  Edwards  v.  Schillinger, 
148  111.  App.  227;  Crane  r.  Black  man, 
126  111.  App.  631;  Krouse  r.  Krouse, 
48  Ind.  App.  3,  95  N.  E.  202;  Penn., 
etc.  Ins.  Co.  r.  Norcross,  163  Ind.  379, 
72  N.  E.  132;  Southern  R.  Co.  r.  Elliott, 
170  Ind.  273,  82  X.  E.  1051;  Cobe  r. 
Mallnv,  44  Ind.  App.  8,  88  X.  E.  020; 
Midland  S.  Co.  r.  Bk.,  34  Ind.  App.  107. 
72  X.  E.  290;  Svkes  r.  Bk.,  78  Kan.  6SS, 
.08  P.  200;  Elswick  r.  Ramev,  157  Kv. 
630,  163  S.  W.  751;  Louisville  &  X.  R. 
Co.  i:  :Nrassie,  138  Ky.  449,  128  S.  W. 
330;  Arnctt  r.  Pinson.  33  Kv.  L.  R. 
30,  lOS  S.  W.  852;  Xat.  Bk.  r.  R.  Co., 
99  Md.  601,  59  A.  134;  Cormo  f.  Wits., 
205   Mass.   366,  91    X.   E.   313;   Derael- 
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man  r.  Brazier,  193  Mass.  588,  79  N.  E. 
812;  Cherrv  v.  Cherry  (Mo.),  167  S.  W. 
539;  Davis  v.  McCall  (Mo.  App.),  166 
S.  W.  1113;  Armor  f.  Frey,  253  Mo.  447, 
161  S.  W.  829;  Slielton  v.  R.  Co.,  167 
Mo.  App.  404,  151  S.  W.  493;  Steven- 
son V.  Smfth,  189  Mo.  447,  88  S.  W. 
86;  Atwater  v.  B.  Co.,  147  Mo.  App. 
436,  126  S.  W.  823;  Hubbard  V.  R.  Co., 
112  Mo.  App.  459,  87  S.  W.  52;  Jordan 
V.  Pence,  123  Mo.  App,  321,  100  S.  W. 
529;  Cook  r.  R.  Co.,  78  Neb.  64,  110  K 
W.  718;  Kimball  r.  Kimball,  75  N.  H. 
291,  73  A.  408;  Bodine  v.  Berg,  82  N.  J. 
L.  662.  82  A.  901;  Int.  Text  Bk.  Co.  v. 
Connelly,  206  N.  Y.  188,  99  N.  E.  722; 
In  re  Kutter's  Est.,  79  Misc.  74,  139 
N.  Y.  S.  693;  Robb  v.  College,  185  N. 
Y.  485,  78  N.  E.  359;  Southworth  v. 
Morgan,  205  N.  Y.  293,  98  N.  E.  490; 
Roberts  V.  Pratt,  152  N.  C.  731,  68  S.  E. 
240;  Hanson  v.  R.  Co.,  18  N.  D.  324,  121 
N.  W.  78;  Ellis  V.  Abbott  (Or.),  138 
P.  488;  Scott  v.  Ford,  52  Or.  288,  97  P. 
99;  O'Donnell  V.  Johnson  (R.  I.),  90  A. 
165;  Gilliland  v.  R.  Co.,  85  S.  C.  26,  67 
S.  E.  20;  Jonesville  Mfg.  Co.  v.  R.  Co., 
77  S.  C.  480,  58  S.  E.  422;  Pee  Dee. 
Naval  Stores  Co.  v.  Hamer,  92  S,  C. 
423,  75  S.  E.  695;  W.  U.  T.  Co.  v. 
Parsley,  57  Tex.  Civ.  8,  121  S.  W.  226; 
Mountain  Lake  L.  Co.  v.  Blair,  109  Va. 
147,  63  S.  E.  751;  Frank  v.  Gump,  104 
Va.  306,  51  S.  E.  358;  Pitt  v.  Little, 
58  Wash.  355,  108  P.  941. 
See  Wade  r.  Boone  (Mo.  App.),  168  S. 
W.  360.  Comp.  Southern  R.  Co.  v.  Dis- 
eker   (Ga.  App.),  81  S.  E.  269. 

No  presumption  arises  that  common 
law  prevails  in  another  state  where 
court  knows  or  has  means  of  ascer- 
taining that  such  is  not  the  ease.  So- 
R.  Co.  t.  Diseker  (Ga.  App.),  81  S.  E. 
269. 

Presumption  that  construction  placed 
on  common  law  by  the  court  of  a  ter- 
ritory is  the  same  as  by  the  United 
States  Supreme  Court.  El  Paso,  etc. 
E.  Co.  V.  Smith,  50  Tex.  Civ.  10,  108 
S.  W.  988.  See  Fallon  v.  Mertz,  110 
App.  Div.  755,  97  N.  Y.  S.  417. 

818-32  Fehrenbacb  W.  &  L.  Co.  f. 
R.  Co.  (Mo.  App.),  167  S.  W.  631;  Mad- 
den V.  R.  Co.,  167  Mo.  App.  143,  151 
S.  W.  489;  Shelton  v.  R.  Co.,  167  Mo. 
App.  404,  151  S.  W.  493;  Atchison,  etc. 
R.  Co.  r.  Pickens  (Tex.  Civ.),  118  S. 
W.  1133  (law  of  Texas  applied  in  a 
case  arising  in  New  Mexico).     Contra, 


Cuba   R.   Co.   V.   Crosby,   170   Fed.   369, 
95  C.  C.  A.  539. 

Slf>-34     Contra,  Attv.-Gen.  v.  Council, 
196  Mass.  151,  81  N.  E.  966. 
819-35     Contra,  St.  Louis,  etc.  R.  CT). 
V.  Johnson,  74  Kan.  83,  86  P.  156. 
819-36     Presumption  extends  only  to 
states  formed  out  of  English  territory. 
Mathieson  v.  R.  Co.,  219   Mo.  542,  118 
S.  W.  9;   McManus  v.  R.  Co.,   118   Mo. 
App.  152,  94  S.  W.  743.     Florida  never 
recognized     the     common     law     as     the 
source    of   its   jurisprudence.      Watford 
r.  Co.,   152  Ala.  178,  44  S.  567. 
819-38     Gasaway      v.      Thomas,      56 
Wash.   77,  105  P.   168. 
819-39     But  see  Barrielle  v.  Bettman, 
199  Fed.  838. 

820-43     Davis  v.  MeColl  (Mo.  App.), 
166  S.  W.  1113. 

Though  there  is  a  change  by  statute 
in  the  state  of  the  forvim.  Schaun  v. 
Brandt,  116  Md.  560,  82  A.  551;  Dickey 
V.  Bk.,  89  Md.  280,  43  A.  33;  Bk.  v. 
Couse,  68  Misc.  153,  124  N.  Y.  S.  79. 
820-44  Bierhaus  v.  Co.,  8  Ind.  App. 
246,  34  N.  E.  581;  Bowlin  Co.  v.  Bran- 
denburg, 130  la.  220,  106  N.  W.  497; 
Bannard  V.  Duncan,  79  Neb.  189,  112 
N.  W.  353;  Windhorst  v.  Bergendahl, 
21  S.  D.  218,  111  N.  W.  544;  Star,  etc. 
Mfg.  Co.  V.  Nordeman,  118  Tenn.  384, 
100  S.  W.  93;  Ex  parte  Latham,  47 
Tex.  Cr.  208,  82  S.  W.  1046;  Mantle 
V.  Dabney,  44  Wash.  193,  87  P.  122; 
Murrilla  V.  Guis,  51  Wash.  93,  98  P. 
100;  Moehlenpah  r.  Mayhew,  138  Wis. 
561,  119  N.  W.  826;  Elmergreen  r. 
Weimer,  138  Wis.  112,  119  N.  W.  836. 
Contra,  Bonfils  r.  Gillespie,  25  Colo. 
App.  496,  139  P.  1054;  Arnett  r.  Pin- 
son,  33  Kv.  L.  Rep.  36,  108  S.  W.  852; 
Cormo  r.  Wks.,  205  Mass.  366,  91  N.  E. 
313;  Demelman  r.  Brazier,  193  Mass. 
588,  79  N.  E.  812;  Cherry  v.  Sprague, 
187  Mass.  113,  72  N.  E.  456;  C.  v.  Ste- 
vens, 196  Mass.  280,  82  N.  E.  83;  Olds 
V.  Co.,  185  Mass.  500,  70  N.  E.  1022 
(no  presumption  that  statutes  of  New 
York  give  power  to  dissolve  a  corpora- 
tion) ;  Wilcox  V.  Bergman,  96  Minn. 
219,  104  N.  W.  955;  Ham  v.  R.  Co., 
136  Mo.  App.  17,  117  S.  W.  108;  Eckles 
r.  R.  Co.,  112  Mo.  App.  240,  87  S.  W. 
99;  Yenner  V.  R.  Co.,  160  App.  Div. 
127,  145  N.  Y.  S.  725;  Waters  r.  Spen- 
cer, 44  Misc.  15,  89  N.  Y.  S.  693;  Robb 
■v.  College,  185  N.  Y.  485.  78  N.  E.  3-59. 
No  such  presumption. — Patton  v.  Pat- 
ton,  67  Misc.  404,  123  N.  Y.  S.  329. 
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8ai-45  Thomas  v.  Clarkson,  125  Ga. 
72,  5-1  S.  E.  77. 

821-46  Trimble  v.  Stamper  (Mo. 
Ai>p.),  166  S.  W.  820;  In  re  Weekes, 
146  N.  Y.  S.  1006. 

821-47  Ala.  Code  1896,  $1821; 
Cochran  v.  Ward,  5  Ind.  App.  89,  29 
N.  E.  795,  31  N.  E.  581;  Mandru  v. 
Ashbv,  108  M.l.  693,  71  A.  312;  Traders 
Nat. 'Bk.  f.  Jones,  104  App.  Div.  433, 
93  N.  Y.  S.  768;  Howe  v.  Ballard,  113 
Wis.  375,  89  N.  W.  136. 
822-48  Compton  v.  S.,  152  Ala.  68, 
44  S.  685;  Moore  v.  Pooley,  17  Ida.  57, 
104  P.  898;  McCraney  v.  Glos,  222  111. 
628,  78  N.  E.  921;  Christiansen  r.  Wks., 
223  111.  142,  79  N.  E.  97;  New  York, 
C.  &  St.  L.  R.  Co.  V.  Lind  (Ind.),  102 
N.  E.  449;  Summit  v.  Ins.  Co.,  123 
la.  681,  99  N.  W.  563  (copy  admissible 
as  presumptive  evidence) ;  Dimpfel  v. 
Wilson,  107  Md.  329,  68  A.  561;  State 
Nat.  Bk.  V.  Lew,  141  Mo.  App.  288, 
125  S.  W.  542;  Ridpath  v.  Heller,  46 
Mont.  586,  129  P.  1054;  P.  v.  Portman, 
159  App.  Div.  702,  145  N.  Y.  S.  189; 
Braintrim  v.  Overseers,  10  Pa.  0.  C. 
250. 

See  Trimble  v.  Stamper  (Mo.  App.), 
166  .S.  W.   820. 

Must  purport  to  be  published  by  au- 
thority.—Laub  r.  De  Vault,  139  111. 
App.  398. 

Single  section  of  a  code  may  be  in- 
troduced and  other  party  may  offer 
cognate  sections.  Southern  R.  Co.  r. 
Robertson,  7  Ga.  App.  154,  66  S.  E, 
535. 

822-49  Ridpath  v.  Heller,  46  Mont. 
586,  129  P.  10,54;  Cook  v.  R.  Co.,  78 
Neb.  64.  110  N.  W.  718;  Traders  Nat. 
Bk.  V.  Jones,  supra. 

Wisconsin  statute  (St.  1S9S,  §4139) 
"provides  that  the  existence  and  the 
tenor  or  effect  of  all  foreign  laws  may 
be  proved  as  facts  by  parol,  but  if  it 
shall  appear  that  the  law  in  question 
is  contained  in  a  written  statute  or 
code,  the  courts  may  in  their  discretion 
reject  any  evidence  of  such  law  that 
IS  not  accompanied  by  a  copv  thereof." 
Hite  v.  Keene,  149  Wis.  207,  134  N.  W. 
383. 

822-50  Bonner  v.  S.,  8  Ala.  App. 
236,  62  S.  337;  S.  r.  McDonald,  55  Or. 
419,  104  P.  967  (printed  by  government 
printer  and  procured  by  mail  from  him. 
thoutrh  but  a  pam]ihlet  relating  to  a 
single  subject). 
822-51     Forbidden      bv      statute      in 


North  Dakota.  In  re  Peterson's  Est., 
22  N.  D.  480,  134  N.  W.  751.  Denied 
in  Trimble  f.  Stamper  (Mo.  App.),  166 
S.  W.  820. 

827-60  See  In  re  Lvles  Est.,  93  Neb. 
768,  141  N.  W.  1127;  O'Donnell  f. 
Johnson  (R.  I.),  90  A.  165.  But  see 
Massucco  V.  Tomassi,  78  Vt.  188,  62  A. 
57. 

Attorney's  opinion  as  to  the  validity  of 
an  agreement  under  the  laws  of  his 
state  is  not  controlling  upon  court. 
Eberhart  r.  Rath,  89  Kan.  329,  131  P. 
604. 

828-64  Dimpfel  i'.  Wilson,  107  Md. 
329,  68  A.  561;  General  Conference 
Assn.,  etc.  r.  Assn.,  166  Mich.  504,  132 
N.  W.  94;  Reilly  v.  Steinhart,  161  App. 
Div  242,  146  N.  Y.  S.  534;  Rainey  v. 
R.  Co.,  84  Vt.  521,  80  A.  723. 
Construction  a  question  of  fact. — Shel- 
ton  r.  K.  Co.,  189  Fed.  153. 
828-65  Nashua  S.  Bk.  v.  Co.,  108 
Fed.  704,  48  C.  C.  A.  15. 
830-67  Beckley  v.  Co.,  147  Ala.  195, 
40  S.  655;  Christiansen  v.  Wks.,  223 
111.  142,  79  N.  E.  97;  Hayward  r.  Sen- 
cenbaugh,  141  111.  App.  395,  cit.  the 
te.xt;  Electric  W.  Co.  r.  Prince,  200 
Mass.  386,  86  N.  E.  947;  Rialto  Co.  V. 
Afiner  (Mo.  App.),  166  S.  W.  629. 
830-68  Guaranty  Trust  Co.  v.  Han- 
nav,  210  Fed.  810,  127  C.  C.  A.  360; 
Robinson  v.  Yetter,  143  111.  App.  172; 
Billick  V.  Davenport  (la.),  145  N.  W. 
470;  Union  Cent.  L.  Ins.  Co.  r.  Dukes, 
132  Ky.  370,  113  S.  W.  454;  Electric 
W.  Co.  r.  Prince,  200  Mass.  386,  86  N. 
E.  947;  Ridpath  v.  Heller,  46  Mont.  586, 
129  P.  1054;  St.  Bk.  r.  Pease.  153  Wis. 
9,  139  N.  W.  767.  See  Dimpfel  v.  Wil- 
son, 107  Md.  329,  68  A.  561. 
831-69  Banco  De  Sonora  v.  Co.,  124 
la.  576,  100  N.  W.  532. 
831-70  Reid  v.  Co.,  146  HI.  App. 
371;  Dimpfel  r.  Wilson,  107  Md.  329, 
68  A.  561,  crU.  Gardner  r.  Lewis,  7  Gill 
(:\rd.)  377;  Merrick  v.  Betts,  214  Mass. 
223,  101  N.  E.  131;  Old  Dominion  C. 
M.  &  S.  Co.  -v.  Bigelow,  203  Mass.  159, 
89  N.  E.  193;  Ridpath  r.  Heller,  46 
Mont.  586,  129  P.  1054;  Steinke  r.  Dob- 
son,  90  Neb.  616,  134  N.  W.  169  (code 
??20\ 

Previous  opinioii  of  court  which^  is  to 
decide  what  the  foreign  law  is  is  not 
evidence  of  such  law.  Electric  W.  Co. 
r.  Prince.  200  Mass.  386.  86  N.  E.  947. 
Federal  cases  not  evidence  of  law  of 
state  in   matters  of  general   law.     Old 
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Doininion    C.   M.    &   S.   Co.    f.   Bigelow, 
1:03  Mass.  159,  89  N.  E.  193. 
SC2-71     Banco  De  Sonora  v.  Co.,  124 
la.  576,  100  N.  E.  532. 
S33-74     See  Electric  W.  Co.  v.  Prince, 
200  Mass.  386,  86  N.  E.  947. 
8S3-76     Electric  W.  Co.  v.  Prince,  200 
Mass.  386,  86  N.  E.  947. 


FORFEITURES. 

836-3  Grain  D.  Co.  v.  U.  S.,  204  Fed. 
429,  122  C.  C.  A.  615.  Comp.  U.  S.  v. 
Co.,  156  Fed.  219. 

836-5  U.  S.  V.  Chain,  139  Fed.  513, 
71   C.  €.  A.  500. 

839-10  Intent  need  not  be  proved 
under  act  Cong.  June  10,  1890,  ch.  407, 
§29,  26  St.  141.  Six  Parcels,  etc. 
V.  U.  S.,  8  Ariz.  389,  76  P.  473.  So 
also  under  §3082  Eev.  St.  U.  S.  v. 
Fifty  Waltham  Watch  Movements,  139 
Fed.  291.  So  also  under  §2802,  Eev. 
St.  Dodge  V.  U.  S.,  131  Fed.  849,  65 
C.  C.  A.  603.  So  also  under  §3449  Rev. 
St.  U.  S.  V.  Co.,  156  Fed.  219. 
Contra  under  §9,  act  June  10,  1890,  ch. 
407,  26  St.  135.  U.  S.  v.  Ninety-Nine 
Diamonds,  132  Fed.  579;  U.  S.  v.  One 
Silk  Eug,  158  Fed.  974,  86  C.  C.  A. 
178. 

839-11  Fraudulent  intent  of  shipper 
insufficient  where  there  is  absence  of 
such  intent  on  part  of  enterer.  U.  S. 
V.  One  Silk  Rug,  158  Fed.  974,  86  C. 
C.  A.  178. 

840-12  U.  S.  V.  Tobacco,  147  Fed. 
127,  77  C.  C.  A.  353. 
843-19  That  entire  conduct  of 
parties  has  been  free  from  deception 
may  be  shown.  U.  S.  v.  Tobacco,  147 
Fed.  127,  77  C.  C.  A.  353. 
843-22  See  U.  S.  v.  Tobacco,  supra. 
846-34  See  White  v.  S.,  80  Ark.  598, 
98  S.  W.  377. 

Burden  is  on  respondent  to  show  he 
is  within  protection  of  an  exception  in 
statute.  In  re  Cullinan,  45  Misc.  497, 
92  N.  Y.  S.  802. 

Some  evidence  must  be  presented  to  a 
municipal  council  to  justify  the  for- 
feiture of  liquor  license  for  cause. 
Carr  P.  Counsel,  124  Ga.  116,  52  S.  E. 
300. 

Forfeiture  of  lease  for  selling  liquor 
on  Sunday  occurs  eo  instante  upon  sale, 
and  may  be  established  in  court  of 
civil  jurisdiction  by  amount  of  proof 
requisite  in  such  a  tribunal.  Moser  r. 
Stebel,  9  O.  C.  C.  (N.  S.)  217. 


846-35  Comp.  Osborne  r.  S.,  77  Ark. 
439,  92  S.  W.  406. 

847-37  Presumption  of  defendant's 
ownership  where  found  in  his  poses- 
sion.  Steward  v.  S.  (Ind.),  103  N.  E. 
316. 

848-42  Purdy  v.  Assn.,  101  Mo.  App. 
91,  74  S.  W.  486. 

848-43  By  laws  must  be  introduced 
in  evidence.  Wood  v.  Machine  Co.,  166 
111'.  App.  346. 

848-44  Purdy  v.  Assn.,  101  Mo.  App. 
91,  74  S.  W.  486. 

848-45  See  Central  R.  Co.  r.  John- 
son, 30  N.  H.  390. 

Forfeiture  of  mining  rights  must  be 
shown  by  clear  and  convincing  evi- 
dence. Copper  Mt.  M.  &  S.  Co.  V.  Co., 
39  Mont.  487,  104  P.  540. 


FORGERY. 

Forgery  of  other  paper,  859-30;  Acts  of 
third    party,     865-56;     Subsequent    pos- 
session of  money,  866-62. 
852-1     S.   V.   Pilling,    53     Wash.     464, 
102  P.  230.     Contra,  U.  S.  v.  Paraiso,  1 
Phil.  Isl.  127,  false  receipt. 
Intent  to  defraud  must  be  proved. — Har- 
rison -v.   S.,   13   Ga.   App.   31,   78   S.   E. 
686;    S.   V.    Stickler,   90    Kan.    783,    136 
P.    329.      Evidence   of   false   entries   in 
the  books  and  other  acts  of  defendant 
may  be   shown.     Dowling  v.   U.  S.,  41 
App.  Cas.   (D.  C.)   11. 
Intent  must  be  proved.    P.  v.  Corrigan, 

129  App.  Div.  75,  113  N.  Y.  S.  513. 
852-2     S.  V.  Murray,  72  S.  C.  508,  52 
S.  E.  189. 

Opinion  of  prosecuting  witness  inad- 
missible. Howard  v.  S.  (Tex.  Cr.),  143 
S.  W.   178. 

852-3  Hurst  v.  S.,  1  Ala.  App.  235, 
56  S.  18;  P.  V.  Hoyt,  145  App.  Div.  695, 

130  N.  Y.  S.  505.  See  Crayton  v.  S., 
47  Tex.  Cr.  88,  80  S.  W.  839. 

852-4  Whether  witness  would  have 
paid  the  cheek  if  presented  by  a  bank 
or  person,  legitimately  holding  it  is 
immaterial.  S.  v.  McBride,  72  Wash. 
390,   130   P.   486. 

853-5  Bartlett  v.  S.,  8  Ala.  App.  248, 
62  S.  320;  S.  v.  Anderson,  1  Boyce 
(Del.)  135,  74  A.  1097;  Wooldridge  v. 
S.,  49  Fla.  137,  38  S.  3  (failure  to 
carry  out  official  duty  of  posting  war- 
rants in  a  registry  book;  and  see  P. 
V.  Curtiss,  118  App.  Div.  259,  103  N. 
Y.   S.   395);    Spears  v.  P.,   220   111.   72, 
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77  N.  E.  112;  P.  v.  Camiibell,  IfiO  Mich. 
108,  125  N.  W.  42  (non-])aymcnt  of 
money  alleged  to  have  been  loaned); 
Fisi-hl  V.  S.,  54  Tex.  Or.  55,  111  S.  W. 
410;  Frye  v.  S.  (Tex.  Cr.),  146  S.  W. 
199. 

That  document  forged  would  establish 
a  link  in  defendant's  title  tends  to 
establish  intent.  8now  v.  S.,  85  Ark. 
203,  107  S.  W.  9S0. 

All  the  circumstances,  including  the 
financial  relations  existing  between  de- 
fendant and  complaining  witness  may 
be  shown  on  question  of  intent.  Mar- 
kowski  V.  S.,  56  Tex.  Cr.  555,  120  S.  W. 
195.  See  also  S.  r.  Kellev,  143  Mo. 
App.  697,  127  S.  W.  950. 
Another  crime  may  be  shown  if  it  is 
connected  witli  the  forgery.  S.  v.  Bell, 
212  Mo.  Ill,  111  S.  W.  24'. 
853-6  See  Russell  v.  S.,  51  Fla.  124, 
40    S.    625. 

853-7  Wesley  v.  S.  (Tex.  Cr.),  150 
S.   W.  197. 

853-8  See  C.  v.  Hall,  24  Pa.  Super. 
558. 

853-9     Evidence  that  bank  refused  to 
cash  check  is  admissible.     Weslev  V.  S. 
(Tex.    Cr.),   150   S.   W.    197. 
Evidence  held  sufficient. — Farr  v.  S.,  99 
Ark.   134,  137  S.  W.  563;  P.  v.  Cotton, 
250  Til.  338,  95  N.  E.  283. 
The  fact  that  an  instrument  was  not 
acknowledged  until  tliirtccn  years  after 
its  execution   does  not  justify  any  de- 
duction  of  forgerv.     Crosby   V.   Ardoin 
(Tex.  Civ.),   145   S.  W.  709.' 
No  such  person. — P,  r.  Gordon,  13  Cal. 
App.  fH*^,  110  P.  469. 
Undisputed     evidence     may     establish 
forgerv  as  a  matter  of  law.    Greenwald 
r.  Ford,  21  S.  D.  28,  lu9  X.  W.  516. 
Burden  on  party  alleging  to  show  fact 
of    forgerv.      Pdackburn    V.    Cherry,    87 
Ark.  nn,"n3  S.  W.  25. 
853-10     Russell  v.  S.,  51  Fla.  124,  40 
S.  625;    McLean  i\  S.,  3  Ca.   .App.  660, 
60  S.  E.  332. 

854-11  S.  r.  Bowman,  80  Kan.  473, 
103  P.  84  (writing  to  be  regarded 
though  not  formally  introduced  if 
treated  as  in  evidence);  Deal  r.  S.,  96 
Miss.  82,  50  S.  495;  Dreeben  r.  S.  (Tex. 
Cr.),  162  S.  W.  501;  Davis  r.  S.  (Tex. 
Cr.),  156  S.  W.  1171;  Bobbitt  r.  S.,  59 
Tex.  Cr.  314,  128  S.  W.  1104,  quot. 
the  text;  Muniz  v.  S.,  59  Tex.  Cr.  365, 
128  S.  W.  1104.  See  Spears  r.  S., 
59  Fla.  44,  51  S.  .815;  Ricliard  v.  S.. 
127  Oa.  42,  55  S.  E.  1044;  S.  r.  Ottlev, 
147  la.  329,  126  N.  W.  334  (admissible 


though  not  filed  as  required  by  stat- 
ute). 

Authority  of  corporation  whose  obli- 
gation is  forged  to  do  business  in  state 
need  not  be  shown.  S.  f.  Bell,  212  Mo. 
111.   Ill   S.   W.  21. 

Instrument   must   be    identified. — S.    r. 
Carlson,  145  la.  154,  123  N.  W.  76^5. 
855-12     See  Baird  v.  S.,  51  Tex.  Cr. 
322,   lUl   S.   W.  991. 

855-16  Loring  r.  Jackson,  43  Tex. 
Cr.  306,  95-  S.  W.  19. 

855-17  See  P.  v.  Tollefson,  145 
Mich.  444,  108  N.  W.  751;  Spiecer  r. 
S.,  52  Tex.  Cr.  177,  105  S.  W.  813; 
Johnson  t.  S.  (Te.x.  Cr.),  102  S.  W. 
11 33. 

Comparison  with  other  writing. — Horn 
r.  S.    (T(-x.   Tr.),   l.lii   S.   W.  948. 
Genuine  checks  admissible  in  civil  case 
to  comjiare  signatures,     h'ic  liards   V.  Os- 
borne (Tex.  Civ.),  KM  S.  W.  392. 
Comparison    of    handwriting    may     be 
made  if  compared  writing  is  independ- 
ently in  evidence,  but  not  if  it  is  ex- 
traneous     though      genuine.        Genuine 
check    not    admissible.      King   r.    S.,    8 
Ala.   App.   239,   62   S.   374. 
By  comparison. — Frve  v.  S.   (Tex.  Cr.), 
146   S.    W.   199. 

856-19  See  Abel  r.  S.  (Tex.  Or.),  97 
S.   W.   1055. 

856-21  S.  f.  Spiker,  131  la.  194,  108 
X.  W.  233;  Tavlor  r.  C,  28  Kv.  L.  R. 
1348,  92  S.  W.  292  (letter  containing 
admission  of  guilt  not  inadmissible  be- 
cause it  also  contains  an  admission  of 
another  forgerv);  S.  v.  Bell,  212  Mo. 
Ill,  111  S.  Wi  24;  S.  r.  Skillman,  76 
N.  J.  L.  464,  70  A.  S3.  See  P.  v.  Tollef- 
son, 145  Mi(h.  444,  108  N.  W.  751. 
Subsequent  conduct  admissible  to  show 
intent.  Dowling  r.  U.  S.,  41  App.  Ca.s. 
(D.    C.)    11. 

In  a  prosecution  for  forgery  for  falsely 
lettering  a  receipt  to  a  note,  the  testi- 
mony given  by  accused  in  the  action 
brought  on  the  note  is  admissible.  Bar- 
ber r.  S.,  64  Tex.  Cr.  89,  142  S.  W. 
582. 

857-23  S.  r.  Farr.  29  R.  T.  72,  69  A. 
5.  See  Pittman  r.  S.,  51  Fla.  94,  41  S. 
385;  P.  r.  Tollefson,  145  Mich.  444,  108 
N.   W.  751. 

Flight.— Bolton  r.  S.,  146  Ala.  691,  40 
S.  409;  Wooldri.lgo  r.  S.,  49  Fla.  137, 
38  S.  3;  P.  r.  Curtiss,  118  App.  Div. 
259.  103  X.  y.  S.  395. 
Motive  may  be  shown  by  purpose  for 
which    money   used.     P.   v.   GafTey,   182 
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N.  Y.   257,  74  N.  E.   836,  rev.  98  App. 
Div.  461,  90  N.  y.  S.  706. 
857-24     Buell  v.   Bk.,  58   Wash.   407, 
108  P.  951. 

Figures  tending  to  show  defendant  had 
been  practicing  are  admissible.  C.  v. 
Cowan,  4  Pa.  Super.  579.  And  see 
Lauer  v.  Posey,  15  Pa.  Super.  543. 
857-25  Separation  of  forged  paper 
from  an  instrument  of  which  it  had 
been  part  may  be  shown.  S.  v.  Mitton, 
37  Mont.  366,  96  P.  926. 
857-26  P.  V.  Parker,  67  Mich.  222, 
34  N.  W.  720;  S.  v.  Skillman,  76  N.  J. 
L.  464,  70  A.  83. 

858-27  See  Spicer  v.  S.,  52  Tex.  Cr. 
177,  105  S.  W.  813. 

858-28  Telfair  v.  S.,  56  Fla.  104,  47 
S.  863;  S.  17.  Waterbury,  133  la.  135, 
110  N.  W.  328. 

859-29  U.  S.  f.  Castillo,  6  Phil.  Isl. 
453. 

859-30  In  civil  cases  the  forgery 
must  be  proved  by  a  preponderance  of 
proof.  In  re  Mara,  137  X.  Y.  S.  151. 
No  presumption  that  grantor  in  deed 
authorized  another  to  sign  his  name. 
Hansen  v.  Owens,  132  Ga.  648,  64  S.  E. 
800. 

Inability  of  person  whose  name  is  al- 
leged to  have  been  forged  to  write  is 
relevant.  Hansen  v.  Owens,  132  Ga. 
648,  64  S.  E.  800. 

Papers  taken  from  accused  after  his 
arrest  are  admissible.  S.  V.  Sharpless, 
212  Mo.  176,  111  S.  W.  69. 
Forgery  of  other  paper. — Eeference  in 
a  forged  grant  to  deed  simultaneously 
delivered  with  it,  both  containing  a 
description  known  to  grantor  to  be 
wrong,  tends  to  show  deed  was  forged. 
West  V.  Co.,  56  Tex.  Civ.  341,  120  S. 
W.  228. 

859-31  P.  1).  Di  Ryana,  8  Cal.  App. 
333,  96  P.  919;  Flint  R.  Lumb.  Co.  v. 
Smith,  134  Ga.  627,  68  S.  E.  430;  Good- 
man V.  P.,  228  111.  154,  81  N.  E.  830; 
U.  S.  V.  Castro,  6  Phil.  Isl.  10. 
859-32  Terry  v.  S.,  60  Tex.  Cr.  60, 
130   S.   W.   1004. 

Testimony  of  accomplice  must  be  cor- 
roborated. S.  V.  Kelliher,  49  Or.  77, 
88  P.  867;  Hinson  v.  S.,  53  Tex.  Cr. 
143,  109  S.  W.  174. 

859-33  Edwards  1).  S.,  53  Tex.  Cr. 
50,  108  S.  W.  673. 

860-34  Crossland  v.  S.,  77  Ark.  537, 
544,  92  S.  W.  776;  S.  v.  Pine,  56  W. 
Va.  1,  48  S.  E.  206. 

Lack  of  authority  established  prima 
facie  by  proof  that  defendant  person- 


ated the  titleholder.    P.  v.  Browne,  118 

App.   Div.   793,    103   N.   Y.   S.   903,   aff. 

189  N.  Y.  528,  82  N.  E.  1130. 

860-35     See  Abel  v.  S.  (Tex.  Cr.),  97 

S.  W.  1055. 

860-36     See  Spicer  v.  S.,  52  Tex.  Cr. 

177,  105  S.  W.  813. 

860-37     S.  f.   Jackson,   221    Mo.   478, 

120  S.  W.   66;    S.   v.   Mitten,   37   Mont. 

366,    96    P.    926,    36    Mont.    376,   92    P. 

969    (alteration   must   be   material) ;    C. 

r.  Pioso,  17  Pa.  Super.  45;  S.  v.  Lotono, 

62  W.  Va.  310,  58  S.  E.  621. 

Question  of  alteration  is  for  the  jury. 

Jones  V.  Bk..,  102  Ark.  302,  143  S.  W. 

1060. 

861-39     Hall   r.   S.,   55   Tex.   Cr.   267, 

116   S.  W.   808    (error  in   initial);   Gaut 

r.  S.,  49  Tex.  Cr.  493,  94  S.  W.   1034; 

Spicer  V.  S.,  52  Tex.  Cr.  177,  105  S.  W. 

813. 

861-40     P.   V.   Gordon,   13   Cal.    App. 

678,  110  P.  469;  S.  V.  Chance,  82  Kan. 

388,  108  P.  789;  P.  v.  Browne,  118  App. 

Div.    793,    103    N.    Y.    S.    903,    af.    189 

N.  Y.  528,  82  N.  E.  1130;  Feeny  v.  S., 

62  Tex.  Cr.  585,  138  S.  W.  135. 

861-41     Return  of  subpoenas  showing 

that    the   persons    could    not   be    found 

is   not   evidence   that  such   persons  are 

fictitious.    Taylor  v.  S.,  50  Tex.  Cr.  381, 

97  S.  W.  474. 

862-45     Authenticity     of     document 

must  be  shown  by  accused  after  denial 

thereof  by  complaining  witness.    U.  S. 

f.  Viloria,  1  Phil.  Isl.  682. 

862-46     Spears  v.  P.,  220  111.  72,  77 

N.  E.  112;   Ex  parte  Warford,  3  Okla. 

Cr.  381,  106  P.  559;   St.  Louis,  etc.  R. 

Co.  V.  May,  53  Tex.  Civ.  257,  115  S.  W. 

900. 

The  fact  that  witness  was  indebted  to 

the   defendant   is   immaterial.     A   debt 

does  not  excuse  forgery  even  to  raise 

money  to  pay  the  debt.     S.  v.  McBride, 

72  Wash.  390,  130  P.  486. 

862-47     Wooldridge  v.  S.,  49  Fla.  137, 

38   S.  3;   Jordan  v.  S.   (Tex.  Cr.),   143 

S.  W.  623. 

863-48     Murphy    v.    S.,    49    Tex.    Cr. 

488,   93   S.   W.   543;    Edwards  v.  S.,   53 

Tex.  Cr.  50,  108  S.  W.  673.     See  C.  v.' 

Grauman,  52  Pa.  Super.  204. 

863-49    Abel  v.  S.  (Tex.  Or.),  97  S. 

W.  1055. 

Declarations     of    grantor     in     alleged 

forged    deed    held    admissible.      S.    v. 

Draughon,  151  N.  C.  667,  65  S.  E.  913. 

Declarations  of  decedent  admissible  to 

show    his    purpose    to    execute    will    of 

the  tenor  of  that  alleged  to  have  been 
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for^'od.      S.   r.   Roa.lv,   78   N.  J.   L.   599, 

:r,  A.  .')fj4. 

Good  faith  of  accused  may  be  shown  in 
answer  to  charfj^e  of  falsification  of 
jiuhlic  dof'unient.  U.  S.  v.  San  Jose, 
7  Phil.  Isl.  604. 

864-52  S.  V.  Willard,  228  Mo.  32S, 
12S  S.  W.  740;  S.  V.  Forbes,  75  N.  H. 
?,()(],  73  A.  929. 

864-53  Chappell  v.  S.,  58  Tex.  Cr. 
40],  126  S.  W.  274,  denial  of  issuance 
of  paper — books  need  not  be  produced. 
864-54  P.  V.  Browne,  118  A  pp.  Div. 
793,  103  N.  Y.  S.  903,  af.  189  X.  Y. 
o2S,  82  N.  E.  1130. 

865-56  Pye  v.  S.  (Tex.  Cr.),  154  S. 
as;    222. 

Similarity  of  names. — P.  v.  Bernard,  21 
Tal.  Ap]..  nn,  130  P.  1063. 
Acts  of  third  party. — A  mortpape  giv- 
en by  wife  of  accused  on  the  laud  to 
which  he  forged  a  deed  may  be  shown 
to  have  been  released  without  con- 
sideration in  favor  of  prosecuting  wit- 
ness. Kurowski  v.  S.,  143  Wis.  210,  126 
N.  W.  546. 

865-57  Telfair  v.  S.,  58  Fla.  110,  50 
R.  573;  S.  v.  Fisk,  170  Ind.  166,  S3  X. 
E.  995;  C.  V.  Bond,  188  Mass.  91,  74 
N.  E.  293;  S.  v.  Stark,  202  Mo.  210, 
.100  S.  W.  642  (having  forged  deed  in 
possession  with  intent  to  utter) ;  S.  v. 
Mitton,  37  :Nront.  366,  96  P.  926. 
Evidence  sufficient — S.  v.  Chissell,  245 
I\ro.  549,  150  S.  W.  lOfie. 
865-58  Ex  parte  Driggs,  10  Cal.  App. 
445,   102  P.  542. 

865-59  C.  V.  Bond,  188  Mass.  91,  74 
N.   E.   293. 

Uncorroborated  confession  insufTicient. 
C.  r.  Burgess,  28  Kv.  L.  R.  112H,  91  S. 
W.  2fi6;  Blacker  v.  S.,  74  Neb.  671, 
105    X.    W.    302. 

866-61  Walker  v.  S.,  127  Ga.  48,  56 
S.  E.  113;  C.  17.  Bond,  188  Mass.  91,  74 
X.  E.  293. 

866-62  Maloney  v.  S.,  91  Ark.  485, 
121  S.  W.  72«?;  S.  V.  Readv,  77  N.  J.  L. 
320.  72   A.  415. 

Subsequent  possession  of  money  is  evi- 
dence of  forging  and  uttering.  Walker 
V.  S.,  127  Ga.  48,  56  S.  E.  113.  And 
see  TTinaon  v.  S.,  53  Tex.  Cr.  143,  100 
S.  W.  174. 

866-63  Snow  v.  S..  85  Ark.  203.  107 
S.  W.  9S0;  P.  r.  Gorham,  9  Cal.  App. 
341,  99  P.   301. 

867-64     See  P.   r.  'NrcPherson,  6  Cal. 
Aiip.  266,  91   P.  1098. 
867-66     P.  r.  Hunt,  23  Cal.  App.  770, 


139  P.  903;  S.  v.  Chissell,  245  Mo.  549, 
150  S.  W.  10G6;  P.  r.  Colmev,  116  App. 
Div.  516,  101  X.  Y.  S.  1016;  P.  v. 
Ghiggeri,  122  X.  Y.  S.  1141;  C.  f.  Hall, 
24  Pa.  Super.  558;  S.  v.  Murray,  72  & 
C.  508,  52  S.  E.  189;  Feeney  f.  S.,  58 
Tex.  Cr.  152,  124  S.  W.  944. 
See  Tfownd  v.  6.,  93  Neb.  427,  140  N. 
W.  700. 

867-67  Snow  v.  S.,  85  Ark.  203, 
107  S.  W.  980;  S.  V.  Anderson,  1  Boyce 
(Del.)  135,  74  A.  1097;  S.  r.  O'Connell, 
144  la.  559,  123  X.  W.  201;  P.  r.  Dolan, 
111  App.  Div.  600,  97  X.  Y.  S.  929;  P. 
V.  Browne,  118  App.  Div.  793,  103 
N.  Y.  S.  903,  af.  189  N.  Y.  528.  82 
X.  E.  1130;  S.  r.  Peeples,  71  Wash.  451, 
129  P.  108.  See  Fluewellian  r.  S.,  59 
Tex.  Cr.  334,  128  S.  W.  621. 
A  check  given  to  defendant  and  cashed 
by  him  is  adniissible  to  show  knowl- 
edge as  to  where  the  person  giving  the 
check  banked  and  opportunity  to  see 
his  signature  Whorton  r.  S.  (Tex. 
Cr.),  152  S.  W.  1082. 
Illiteracy  does  not  prove  want  of 
knowlclgo.  S.  r.  Stark,  202  Mo.  210, 
100   S.   W.   ni2. 

Uncorroborated  testimony  of  accom- 
plice insutliciiMit.  P.  r.  Colmey.  116 
App.  Div.  516,  101  N.  Y.  S.  1016. 
867-68  Maloney  v.  S.,  91  Ark.  485, 
121  S.  W.  728  (if  signature  is  ficti- 
tious): S.  r.  Waterburv,  133  la.  135, 
110  X.  W.  328;  S.  t\  Mitton,  36  Mont. 
376.  02  P.  OfiO. 

Knowingly  passing  as  genuine  a  forged 
instrument  is  conclusive  of  intent. 
Jordan  i:  S.,  127  Ga.  27S,  56  S.  E.  422. 
Officers  of  bank  may  show  that  the 
signature  to  check  fictitious  by  testify- 
ing that  no  person  of  that  name  dealt 
with  it.  :Nralonev  v.  S.,  91  Ark.  485, 
121  S.  W,  728. 

837-69  S.  r.  Mitten,  37  "Nfont.  366, 
OC.   p.   it26. 

868-71  Ex  parte  Glaser,  176  Fed. 
702,  100  C.  C.  A.  254;  Pirscher  r.  U.  S., 
133  Fed.  526.  67  C.  C.  A.  660;  Dillard 
i\  U.  S.,  141  Fed.  303,  72  C.  C.  A.  451; 
Wright  r.  S.,  138  Ala.  69.  34  S.  1009; 
Wooldridge  r.  S.,  49  Fla.  137.  38  S.  3; 
Pittman  r.  S.,  51  Fla.  94.  41  S.  385 
(fact  that  defendant  is  under  indict- 
ment for  other  forgeries  is  immaterial) ; 
S.  r.  Cliance,  <;2  Kan.  302.  10Q  P.  791; 
S.  r.  Stark,  202  Mo.  210.  100  S.  W. 
642  (having  possession  of  forged  paper 
with  intent  to  utterV.  S.  r.  "Nritten.  37 
Mont.  366,  96  P.  926;  P.  v.  Dolan,  186 
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N.  Y.  4,  78  N.  E.  569,  rev.  Ill  App. 
Div,  600,  97  N.  Y.  S.  929;  S.  v.  Murphy, 
17  N.  D.  48,  115  N.  W.  84  (solely  on 
question  of  intent);  S.  v.  Ray,  91  S.  C. 
551,  75  S.  E.  174;  Dreeben  v.  S.  (Tex. 
Cr.),  162  S.  W.  501;  Dugat  V.  S.  (Tex. 
Cr.),  160  S.  W.  376;  Warren  v.  S. 
(Tex.  Cr.),  149  S.  W.  130. 
See  Lesley  r.  Ewing  (Pa.),  90  A.  797 
(civil  case);  Horn  ;;.  S.  (Tex.  Cr.),  150 
S.  W.  948.  Contra,  Buell  v.  Bk.,  58 
Wash.  407,  108  P.  951,  in  a  civil 
action. 

Common  plan  and  identity  of  method 
may  be  shown  by  evidence  of  other 
and  similar  forgeries.  P.  V.  Harben, 
5  Cal.  App.  29,  91  P.  398;  S.  v.  New- 
man, 34  Mont.  434,  87  P.  462;  P.  V. 
Dolan,  supra;  Taylor  v.  S.,  47  Tex.  Cr. 
101,  81  S.  W.  93*3.  Commission  of  an- 
other crime  related  to  uttering  may  be 
proved.  S.  r.  0 'Connell,  144  la.  559, 
123    N.   W.   201. 

Defendant's  connection  with  similar 
forgeries  must  be  shown  before  they 
are  admissible.  S.  v.  Kelliher,  49  Or. 
77,  88  P.  867. 

Other  forgery  of  same  party's  name 
but  by  another  person,  inadmissible. 
LaudeVmilk  v.  S.,  47  Tex.  Cr.  427,  83 
S.  W.  1107. 

To  rebut  a  claim  of  authority  to  sign 
a  note  evidence  of  other  forgeries  of 
same  person's  name  is  admissible. 
Usher  v.  S.,  47  Tex.  Cr.  93,  81  S.  W. 
309. 

8«9-72  Taylor  v.  S.,  50  Tex.  Cr.  381, 
97  S.  W,.  474.  See  Lauer  v.  Posey,  15 
Pa.  Super.  543. 

870-74  Condition  of  instrument  at  a 
time  previous  to  its  introduction  may 
be  shown.  Telfair  r.  S.,  58  Fla.  110, 
50  S.  573.  Another  paper  showing  the 
obligation  for  which  the  forged  one 
was  given  is  admissible.  Telfair  v.  S., 
supra. 


FORMER  CONVICTION. 

871-1  P.  V.  Oppenheimer,  156  Cal. 
733,  106  P.  74  (admissible  on  trial  of 
a  prisoner  for  assault) ;  S.  V.  Payne, 
223  Mo.  112,  122  S.  W.  1062  (records 
of  penitentiary  competent  to  show 
service  of  sentence) ;  Muckenfuss  v.  S., 
55  Tex.  Cr.  216,  117  S.  W.  853.  See 
S.  V.  Smith,  129  la.  709,  106  N.  W. 
187;  S.  V.  Bovd,  178  Mo.  2,  76  S.  W, 
979;  C.  V.  McDermott,  224  Pa.  362, 
73  A.  427. 


Should    Introduce    information. — Koger 

r.  S.  (Tex.  Cr.),  165  S.  W.  577. 
Former  conviction  as  affecting  defend- 
ant's credibility  can  only  be  proved  by 
record.  Miller  v.  C.  (Ky.),  113  S.  W. 
518;  C.  V.  Walsh,  196  Mass.  369,  82 
N.  E.  19;  P.  V.  Burke,  157  Mich.  108, 
121  N.  W.  282.  Affidavits  not  compe- 
tent though  judgment  not  entered.  De 
Leon  v.  S.,  55  Tex.  Cr.  39,  114  S.  W. 
828. 

Judicial  notice  taken  by  trial  court  of 
conviction  therein,  and  pending  ap- 
peal. Dupree  v.  S.,  56  Tex.  Cr.  562, 
120  S.  W.  871. 

Admission  of  previous  conviction  ren- 
ders proof  thereof  inadmissible.  How- 
ard V.  S.,  139  Wis.  529,  121  N.  W.  133 
(statute),  dist.  P.  v.  Sickles,  156  N.  Y. 
541,  51  N,  E.  288. 

871-3  Evidence  of  a  former  convic- 
tion is  inadmissible  in  the  absence  of 
allegation  in  complaint.  Paetz  v.  S., 
129  Wis.  174,  107  N.  W.  1090. 
872-4  S.  V.  Smith,  129  la.  709,  106 
N.  W.  187.  Contra,  S.  v.  Court,  225  Mo. 
609,  125  S.  W.  451. 
Admissions  of  accused  competent  to 
identify  him  as  person  to  whom  formei* 
judgment  applied.  S.  v.  Boyd,  178  Mo. 
2,  76  S.  W.  979. 

872-5  See  Lindley  v.  S.,  57  Tex.  Cr. 
305,  122  S.  W.  873. 


FORMER  JEOPARDY. 

S74-3     Steinkuhler  v.  S.,  77  Neb.  331, 

109  N.  W.  395;  Peterson  v.  S.,  79  Neb. 
132,  112  N.  W.  306. 

Entry  of  judgment  in  first  cause  must 
be  proved.  S.  v.  Hankins,  136  N.  C. 
621,  48  S.  E.  593.  See  Feagin  v.  S., 
139  Ala.  107,  36  S.  18. 
Some  evidence  must  have  been  intro- 
duced as  a  predicate.  Hall  v.  S.  (Tex. 
Cr.),  86  S.  W.  765. 

874-4  Decker  v.  S.,  58  Tex.  Cr.  159, 
124  S.  W.  912. 

874-5  Price  v.  U.  S.,  156  Fed.  950, 
85  C.  C.  A.  247;  S.  v.  Day,  5  Penne. 
(Del.)  101,  58  A.  946  (crime  necessarily 
included);  Fews  v.  S.,  1  Ga.  App.  122, 
58  S.  E.  64;  S.  v.  Gapen,  17  Ind.  App. 
524,  45  N.  E.  678,  47  N.  E.  25;  S.  v. 
Reed,  168  Ind.  588,  81  N.  E.  571; 
Tudor  V.  C,  134  Ky.  186,  119  S.  W. 
816;  S.  V.  Hill,  122  La.  711,  48  S.  160; 
Watson  i:  S.,  105  Md.  650,  66  A.  635; 
Warren  r.  S.,  79  Neb.  526,  113  N.  W. 
143;  S.  V.  Rosa,  72  N.  J.  L.  462,  62  A. 
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695  (same  act);  S.  v.  Ilankins,  136  N. 
C.  621,  48  S.  E.  593;  S.  v.  Virgo,  14 
N.  D.  293,  103  N.  W.  610;  Walla.-e  i. 
S.,  57  Tex.  Cr.  354,  123  S.  W.  135; 
Kellett  V.  S.,  51  Tex.  Cr.  641,  103  S. 
W.  882;  Clement  V.  S.  (Tex.  Cr.),  86 
S.  W.   1016. 

875-7  Barber  v.  S.,  151  Ala.  56,  43 
S.  808;  Storm  V.  Ty.,  12  Ariz.  109,  99 
P.  275;  Kicharfls  v.  S.,  108  Ark.  87,  157 
S.  Wi.  141;  Gravson  v.  S.,  92  Ark.  413, 
123  S.  W.  388;  Mance  v.  S.,  5  Ga.  App. 
229,  62  S.  E.  1053;  Price  t.  S.  (Miss.), 
61  S.  314;  S.  v.  Polk,  144  Mo.  App.  326, 
127  S.  W.  933;  Ty.  v.  West,  14  N.  M. 
546,  99  P.  343;  S.  f.  Freeman,  162  N. 
C.  594,  77  S.  E.  780;  S.  v.  White,  146 
N.  C.  608,  60  S.  E.  505;  Lovtl  v.  S., 
6  Okla.  Cr.  76,  116  P.  959;  Creech  f. 
S.  (Tex.  Cr.),  158  S.  W.  277;  Kilcovne 
V.  S.  (Tex.  Cr.),  92  S.  W.  36;  Benton 
f.  S.,  52  Tex.  Cr.  422,  107  S.  W.  837; 
Clement  r.  S.  (Tex.  Cr.),  86  S.  W.  1016; 
S.  f.  Williams,  43  Wash.  505,  86  P. 
847. 

Issue  must  go  to    jury,    ref^ardless    of 
court's    knowledj^e.      Dockstader    V.    P., 
43  Colo.  437,  97  P.  254. 
875-8     S.    f.    Friedley    (W.    Va.),    80 
S.    E.    1112. 

875-9  S.  r.  Day,  5  Penne.  (Del.) 
101,  58  A.  946,  defendant  not  entitle! 
to  benefit  of  a  reasonable  doubt.  But 
covip.  Walker  v.  S.  (Tex.  Cr.),  97  S.  W. 
1043;  Benton  r.  S.,  52  Tex.  Cr.  422, 
107  S.  W.  837. 

Judgment  of  acquittal  not  admissible 
for  defendant  if  obtained  by  false  tes- 
timony as  to  collateral  matters.  S.  f. 
Bevill,  79  Kan.  524,  100  P.  476. 
Unauthorized  minute  entry  inadmissi- 
ble. Dockstader  v.  P.,  43  Colo.  437, 
97  P.  254. 

876-14  S.  r.  Wells,  69  Kan.  702,  77 
P.  5(7;  S.  r.  Ireland,  89  :Miss.  763.  42 
S.  797;  Benson  r.  S.,  53  Tex.  Cr.  25  4. 
109  S.  W.  Ifi6;  Zinn  r.  S.  (Tex.  Cr.), 
117  S.  W.  136. 

876-16  See  C.  v.  Schoenor,  216  Pa. 
71.  ni   A.  890. 

876-19  McXish  v.  S.,  47  Fla.  69,  36 
S.  176.  See  Ex  parte  Vickorv,  51  Fla. 
141,  40  S.  77;  S.  r.  White,  71  Kan.  356, 
80  P.  589;  Horner  i\  S.,  8  O.  C.  C. 
(N.  S.)  441;  Eipgs  v.  S.  (Tex.  Cr.),  96 
S.  W.  25. 

877-24     Price    r.    S.    (^riss.\     61     S. 
314. 
878-27     S.   r.   White,   146   N.   C.   608. 


CO  8.  E.  505;  C.  V.  Dottcrer,  30  Pa.  C. 

C.    364. 

878-30     See  De.ker  f.  S.,  5S  Tex.  Cr. 

159,  124  S.  W.  912. 

Dismissal  over  objection  is  equivalent 

to    acquittal.      Alk'u    r.    S.,    52    Fla.    1, 

41  S.  593;  S.  v.  Reed,  168  Ind.  588,  81 

N.  E.  571 ;  Vela  v.  S.,  49  Tex.  Or.  588, 

95  S.  W.  529. 

879-33     S.   i:  W^ite,   146  N.  C.   608, 

60  S.  E.  505,  defendant  may  testify  and 

cannot   be  compelled   to  testify  on   the 

criminal  issue. 

88(>-35     S.    r.   Pianfetti,   79   Vt.   236, 

65  A.    84. 

880-37     S.  r.  Dewees,  76  S.  C.  72,  56 

S.  E.  674. 

881-40  S.  f.  Blodgett,  143  la.  578. 
121  X.  W.  685;  S.  v.  Folev,  114  La.  412, 
38  S.  402;   Watson   r.  S.,  105   Md.  650, 

66  A.  635;  S.  r.  Potter,  125  Mo.  App. 
465,  102  S.  W.  668;  S.  v.  Rosa,  72  N. 
J.  L.  462,  62  A.  695  (court  decides 
issue  of  former  jeopardy  where  it  is 
raised  bv  demurrer);  Tv.  v.  West,  14 
N.  M.  546,  99  P.  343  (if  no  evidence 
offered  to  support  plea);  TTorner  r.  S., 
8  O.  C.  C.  (N.  S.)  441;  Lovd  r.  S.,  6 
Okla.  Cr.  76,  116  P.  959;  Morris  r.  S., 
1  Okla.  Cr.  617,  99  P.  760;  S.  v.  Dewees, 
76  S.  C.  72,  56  S.  E.  674. 

881-41  Revnolds  v.  S.,  1  Ala.  App. 
24,  55  S.  1016;  S.  r.  Dav,  5  Penne. 
(Del.)  101,  58  A.  946;  S.  r.  Irwin.  17 
S.  D.  380,  97  N".  W.  7.  Contra.  Storm 
r.  Tv.,  12  Ariz.   109,  99  P.  275. 


FORMER  TESTIMONY. 
Part  of,  that  is  available,  961-11. 
887-2     Dover   r.   Greenwood,   177   Fed. 
946;   In   re  Durant.  SO  Conn.  140,  67  A. 
497. 

888-6  Missouri,  etc.  R.  Co.  r.  Nes- 
bit,  43  Tox.  Civ.  630,  97  S.  W.  825. 
888-7  Salt  Lake  r.  Smith.  104  Fed. 
457,  43  C.  C.  A.  637;  Louisville  &  N. 
R.  Co.  r.  Dilburn.  178  Ala.  600.  .59  S. 
438;  Hooper  r.  Dorsey.  5  .Ma.  App.  463, 
58  S.  951.  Comp.  Diamond  C.  Co.  o. 
Allen,  137  Fed.  705,  71  C.  C.  A.  107; 
Citizen's  Rk.  r.  Boswell,  31  Kv.  L.  R. 
1250,  104  S.  W.  1014;  Dambinann  v. 
R.  Co..  55  Misc.  GO,  106  N.  Y.  S.  221; 
S.  r.  Callahan,  18  S.  D.  145,  99  N.  W. 
1009.  Contra,  where  accused  testified 
on  a  former  trial  and  refuses  to  again 
testifv.  S.  r.  Simmons,  78  Kan.  852, 
08   P.   277. 
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888-8  Chambers  v.  Morris,  159  Ala. 
606,  48  S.  687;  Maloney  v.  S.,  91  Ark. 
485,  121  S.  W.  72S;  Williams  v.  Wolff, 
3  Ga.  App.  737,  60  S.  E.  357;  Watkins 
V.  Clough,  119  App.  Div.  527,  103  N'. 
Y.  S.  270;  McCall  v.  Alexander,  84  S. 
C.  187,  65  S.  E.  1021;  Evans  v.  S.,  12 
Tex.  App.  370.  See  Ex  parte  Bottom- 
ley,  (1909)  2  K.  B.  14,  cause  partially 
heard  before  another  magistrate — read- 
ing of  former  testimony. 
889-10  Lanza  v.  Co.,  124  la.  659,  100 
K  W.  488;  Beavers  v.  Bowen,  26  Ky. 
L.  E.  291,  80  S.  W.  1165;  S.  v.  Cole- 
man, 199  Mo.  112,  97  S.  W.  574. 
889-12  Admissible  if  witness  has 
since  died.  Lake  Erie,  etc.  R.  Co.  t'. 
Huffman,  177  Ind.  126,  97  N.  E.  434. 
890-14  See  Crosbv  r.  Wells,  73  N.  J. 
L.  790,  67  A.  295. 

893-27  Former  testimony  admitted 
by  stipulation  waives  objection  that 
accused  is  entitled  to  confront  the  wit- 
nesses. S.  f.  Williford,  111  Mo.  App. 
668,   86   S.  W.   570. 

893-34     See   Bunkers  v.   Peters,    122 
Minn.  130,   141   N.  W.  1118. 
893-36     Opinion  testimony  is  admissi- 
ble  under    the    usual    conditions.      Carr 
r.   Co.,   29   E.   L   276,   70   A.  196. 
894-39     See  Willsen  r.  R.  Co.,  95  App. 
Div.  388,  88  N.  Y.  S.  597. 
894-40     See  Keim  v.  Reading,  32  Pa. 
Super.  613. 

895-43     See  Eobertson  v.  S.,  63  Tex. 
Cr.   216,  142   S.  W.   533,  containing  an 
exhaustive  review  of  authorities. 
895-44     Finnes  v.  Co.,  114  Minn.  339, 
131  N.  W.  371. 

895-45  S.  V.  Simmons,  78  Kan.  852, 
98  P.  277;  Jones  v.  S.,  64  Tex.  Cr.  510, 
143  S.  W.  621.  See  Fuqua  r.  C,  118 
Ky.  578,  81  S.  W.  923;  S.  v.  Milam,  65 
S.  C.  321,  43  S.  E.  677. 
896-48  Cornelius  v.  S.,  54  Tex.  Cr. 
173,  112  S.  W.  1050;  Porch  v.  S.,  51 
Tex.  Cr.  7,  99  S.  W.  1122  (over,  cases 
cited  in  the  original).  See  Wyatt  v.  S., 
58  Tex.  Cr.  115,  124  S.  W.  929. 
Testimony  of  accused  on  a  former  trial 
is  admissible  if  he  does  not  testify  on 
second  trial.  Hill  v.  S.,  54  Tex.  Cr. 
646,  114  S.  W.  117. 

Admissible  if  witness  was  not  tinder 
arrest,  though  not  warned  or  sworn. 
McMeans  v.  S.,  55  Tex.  Cr.  69,  114 
S    W^    837 

896-49  U.  S.  V.  Greene,  146  Fed.  793; 
Nome  Beach  L.  &  T.  Co.  v.  Ins.  Co., 
156   Fed.    484;    Tutwiler  v.   Burns,    160 


Ala.  386,  49  S.  455;  Coulson  V.  Scott, 
167  Ala.  606,  52  S.  436;  Phillips  v. 
Pippin,  4  Ala.  App.  426,  58  S.  Ill; 
Eyer  f.  S.  (Ark.),  164  S.  W.  756; 
Meyer  v.  Foster,  147  Cal.  166,  81  P. 
402;  Young  v.  P.,  54  Colo.  293,  130 
P.  1011;  Daniels  v.  Stock,  23  Colo.  App. 
529,  130  P.  1031;  Atwood  v.  Atwood, 
86  Conn.  579,  86  A.  29 ;  Banks  v.  Brad- 
well,  140  Gia.  640,  79  S.  E.  572;  Jones 
V.  S.,  128  Ga.  23,  57  S.  E.  313;  Heatlev 
V.  Long,  135  Ga.  153,  68  S.  E.  783 
Doggett  V.  Greene,  163  HI.  App.  369 
Levi  V.  S.  (Ind.),  104  N.  E.  765 
Sievers-C.  Co.  v.  Curd,  24  Ky.  L.  R 
1317,  71  S.  W.  506;  Fuqua  r.  C,  118 
Kv.  578,  81  S.  W.  923;  Austin  v.  C, 
124  Kv.  55,  98  S.  W.  295;  S.  v.  Brit- 
ton,  131  La.  877,  60  S.  379;  S.  v.  Her- 
lihA^  102  Me.  310,  66  A.  643;  McGivern 
V.  Steele,  197  Mass.  164,  83  N.  E.  405; 
Jones  V.  Pendleton,  160  Mich.  338,  125 
N.  W.  349;  Finnes  r.  Co.,  114  Minn. 
339,  131  N.  W.  371;  O'Eourke  v.  Opera 
House  Co.,  47  Mont.  459,  133  P.  965; 
P.  V.  Vitusky,  155  App.  Div.  139,  140 
N.  Y.  S.  19;  Cohen  v.  E.  Co.,  154  App. 
Div.  603,  139  N.  Y.  S.  887;  Shook  v. 
Fox,  126  App.  Div.  565,  110  N.  Y.  S. 
951;  Willsen  v.  E.  Co.,  95  App.  Div. 
388,  88  N.  Y.  S.  597;  Washmood  v.  U. 
S.  (Okla.  Cr.),  136  P.  184;  Wadsworth 
V.  S.,  9  Okla.  Cr.  84,  130  P.  808;  S.  v. 
Walton,  53  Or.  557,  99  P.  431;  Keim 
V.  Eeading,  32  Pa.  Super.  613;  Wil- 
liams V.  Smith,  29  E.  L  562,  72  A. 
1093;  Sirvillev  v.  S.  (Tex.  Cr.),  166 
S.  W.  733;  Gamboa  v.  S.  (Tex.  Cr.), 
155  S.  W.  249;  Witty  t\  S.  (Tex.  Cr.), 
153  S.  W.  1146;  Irving  V.  S.  (Tex. 
Cr.),  150  S.  Wv  611;  Waggoner  v. 
Sneed  (Tex.  Civ.),  138  S.  W.  219;  Pratt 
r.  S.,  53  Tex.  Cr.  281,  109  S.  W.  138; 
Parks  V.  C,  109  Va.  807,  63  S.  E. 
462. 

A  stenographic  transcript  of  the  testi- 
mony given  at  an  earlier  trial,  admis- 
sible under  the  common  law  practice 
permitting  an  accurate  reproduction  of 
testimony  given  at  a  former  trial  be- 
tween the  same  parties  or  their  privies. 
Eandall  v.  Motor  Gar  Co.,  212  Mass. 
352,  99  N.  E.  221,  cit.  McGivern  v. 
Steele,  197  Mass.  164,  83  N.  E.  405; 
Jaquith  v.  Morrill,  204  Mass.  181,  189, 
90   N.   E.  556. 

898-50  Harmless  error  in  excluding 
former  testimonv.  Standard  M.  Ins. 
Co.  V.  Co.,  167  Fed.  119,  92  C.-  C.  A. 
571. 
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898-51     Daniels    r.    Stock,     23     Colo. 
App.   r,-29,    130   P.    1031;   Atwood   r.   At- 
woo.l,   81}   Conn.   .j79,   86   A.   29;   Levi  r. 
S.    (Ind.),    104    N.    E.    76-0 ;    Temple     r. 
Pholps,  193  Mass.  297,  79  N.  E.  482. 
899-54     Harris   v.  S.    (Tex.   Cr.),   IfiO 
R.  W.  447.    Contra,  McCrorey  v.  Garrett, 
109  Va.  645,  64  S.  E.  978. 
900-57     Daniels    r.    Stock,     23     Colo. 
App.  .'29,  l.^ii   P.   1031. 
Became   sick    after   being   subpoenaed. 
S.    r.   Britton,    131    La,   877,   60    S.   379. 
9<H-59     Rio    Grande    So.    R.     Co.     r. 
Campbell,  .15  Colo.  493,  136  P.  68;  Don- 
aldson /■.  Coal  Co.,  17.")  111.  App.  224. 
9(H-63     See  Greenloo   r.   Mosnat,  136 
la.   639,  111    N.  W.  996. 
903-66     Camp.  Hill  r.  S..  54  Tex.  Cr. 
646,  114  S.  W.  117. 

9(>4-67  Wingrove  r.  Tr.  Co.,  237  Pa. 
549,  So  A.  850;  Cooper  v.  S.  (Tex.  Cr.), 
160  S.  W.  382;  Wvatt  r.  S.,  58  Tex. 
Cr.  115,  124  S.  W.  929.  Contra  under 
statute.  Fitch  r.  T.  Co.,  124  la.  665, 
100  N.  W.  618;  Van  Norman  r.  Brother- 
hood, 143  la.  536,  121  N.  W.  1080.  But 
not  if  witness  is  in  courtroom.  Lanza 
r.  County.  124  Tn.  659,  100  X.  W.  488. 
"Defendant,  under  our  laws,  is  entitled 
to  have  a  witness  produced  in  court, 
and  'be  confronted  with  the  witnesses 
apainst  him,'  except  in  the  instances 
where  tho  witness  is  dead,  is  beyond 
the  jurisdiction  of  the  court,  is  insane, 
or  is  kept  away  from  court  by  the 
connivance  of  a  defendant.  In  either 
of  these  events,  if  at  a  former  judicial 
hearing  the  defendant  had  an  oppor- 
tunity to  cross-examine  the  witness,  it 
would  be  admissible;  but,  before  the 
evi<lence  taken  at  a  former  trial  or 
hearing  is  admissible,  proof  must  be 
made  that  the  defendant  had  the  op- 
portiinity  to  cross-examine  the  witness, 
and  that  he  is  dead,  or  one  of  the 
other  exceptions  in  fnct  exist."  Betts 
r.  S.  CTox.  Cr.).  14}  S.  \V.  677. 
Former  testimony  of  attorney  or  phys- 
ician engage<l  in  distdiargo  of  j>rofes- 
sionnl  duty  at  time  of  trial,  admissible 
bv  statute.  Dovle  r.  Co.,  124  Mo.  App. 
504.  101    S.  W.  598. 

904-69  Cuff  r.  Co.,  14  Ont.  L.  R. 
263;  Toledo  T.  Co.  r.  Cameron,  137  Fed. 
48.  69  C.  C.  A.  28  (witness  resident 
more  than  100  miles  from  court — dis- 
cussion of  authorities'^ :  Frnncis  v.  S. 
(Ala.),  65  S.  969:  Phillips  r.  S.  (Ala. 
App.),  r>.5  S.  444;  Ever  r.  S.  (Ark.).  164 
S.   W.    756;    Wimberly   v.   S.,  90   Ark. 


514,  119  S.  W.  668;  Young  r.  P..  54 
Colo.  293,  130  P.  1011;  Ross-Lewin  r. 
Ins.  Co.,  20  Colo.  App.  262,  78  P.  305; 
Atwood  r.  Atwood,  86  Conn.  579,  86  A. 
29;  Levi  r.  S.  (Ind.),  105  N.  E.  898; 
Levi  V.  S.  (Ind.),  104  N.  E.  765; 
Reichers  v.  Dammeier,  45  Ind.  App. 
208,  90  X.  E.  644;  S.  r.  Simmons,  78 
Kan.  852,  98  P.  277;  Harbison  r.  White 
(Ky.),  114  S.  W.  250  (if  deposition 
cannot  be  procured);  Doljih  r.  R.  Co., 
149  Mich.  278,  112  N.  W.  981;  Madden 
r.  Duluth,  etc.  R.  Co.,  112  Minn.  303, 
127  N.  W.  1052;  S.  r.  Butler,  247  Mo. 
685,  153  S.  W.  1042;  O 'Meara  r.  Mc- 
Dermott,  40  Mont.  38,  104  P.  1049; 
Kolodrianski  r.  Co.,  29  R.  I.  127,  69 
A.  505;  Millner  r.  S.  (Tex.  Cr.),  162 
S.  W.  348;  Gamboa  r.  S.  (Tex.  Cr.), 
155  S.  W.  249;  Pace  r.  S.  (Tex.  Or.), 
153  S.  W.  132;  Whorton  r.  S.  (Tex. 
Cr.),  152  S.  W.  1082;  Long  r.  S.,  .55 
Tex.  Cr.  55,  114  S.  W.  632;  Ozark  r. 
S.,  51  Tex.  Cr.  106,  100  S.  W.  927; 
S.  V.  Vance,  38  Utah  1,  110  P.  434. 
See  Atchison,  etc.  R.  Co.  r.  Baker,  37 
Okla.  48.  130  P.  577.  Contra,  Brown 
r.  P.,  145  111,  App.  2^3;  Ilolifield  f. 
Laurel,  96  Miss.  59,  50  S.  488  rin  a 
criminal  case  though  offered  by  defend- 
ant). Cortip.  Diamond  C.  Co.  r.  Al- 
len, 137  Fed.  705,  71  C.  C.  A.  107. 
Right  lost  by  taking  deposition. — Till- 
man r.  Bormar,  134  Ga.  660,  GS  S.  E. 
504. 

Testimony  given  by  defendant's  wit- 
ness in.'iv  be  used  at  a  subs<H|ueiit  trial 
bv  plaintiff.  Hudson  i".  Roos,  76  Mii-h. 
173.  42  X.  W.  1099. 

905-7ri     But  see  Funk  r.  Ins.  Co..  87 
Kan.  568,  125  P.  35;  Henrv  r.  S.  (Okla, 
Cr.),  136   P.  982.     Comp.  Fitch   r.  Co., 
124  la.  665.  10(1  XT.  W.  618. 
Not  "inaccessible." — Brinson  R.  Co.  v. 
Beard.    11    Ga.    Aj.p.   737.   76  S.    E.   76; 
Crumm    r.    Allen   .t   Co.    (Ga.),   75  S,  E. 
108   (construing  Ga.  Code,  §5773V 
Absence    from    county    and  party's  fi- 
nancial  inability   to   secure   depositions 
or    attendance    sufficient.       Souchek     r. 
Karr,  S3   Xeb.  645.   120   X'.   \V.  210.     If 
reachable    bv      deposition      insufficient. 
Levi  V.  S.   (ind.).  104   X.  K.  76.-. 
906-75     Absence  must  be  permanent. 
S.  r.  P.ritton,  131  La.  S77.  60  S.  379. 
90G-76     Pate  r.  S.,  158  Ala.  1.  48  S. 
3SS;   Kirkland   r.  S..  141   Ala.  45.  37  S. 
352;    Southern    R.    Co.    C.    Bonner,    141 
Ala.  517,  37  S.  702. 
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906-77  Southern  E.  Co.  v.  Bonner, 
141  Ala.  517,  37  S.  702;  P.  v.  Ballard,  1 
Cal.  App.  222,  81  P.  1040;  Taylor  i:  S., 
126  Ga.  557,  55  S.  E.  474;  Cohen  v. 
Brunson  (Ga.  App.),  80  S.  E.  679;  Iowa 
L.  Ins.  Co.  V.  Haughton  (Ind.  App.), 
87  N.  E.  702;  Boyd  v.  R.  Co.,  101  Tex. 
411,  108  S.  W.  813;  Wise  T.  Co.  v. 
McCormiek,  107  Va.  376,  58  S.  E. 
584. 

906-78  Fitch  v.  Co.,  124  la.  665,  100 
N.  W.  618;  Somers  v.  S.,  54  Tex.  Cr. 
475,  113  S.  W.  533.  Comp.  Delahunt  v. 
Co.,  215  Pa.  241,  64  A.  515. 
906-79  See  El  Paso  R.  Co.  f.  Kitt 
(Tex.  Civ.),  99  S.  W.  587;  Wise  T. 
Co.  V.  McCormiek,  107  Va.  376,  58  S. 
E.  584. 

907-80     Ross-Lewin    v.    Ins.    Co.,    20 
Colo.  App.  262,  78  P.  305;  Kolodrianski 
f.  Co.,  29  R.  I.  127,  69  A.  505. 
907-81     Wimberly  v.  S.,  90  Ark.  514, 
119  S.  W.  668. 

908-85  Daniels  v.  Stock,  23  Colo. 
App.  529,  130  P.  1031;  Levi  v.  S. 
(Ind.),  104  N.  E.  765;  Swilley  v.  S. 
(Tex.  Cr.),  166  S.  W.  733;  Green  v. 
S.  (Tex.  Cr.),  154  S.  W.  1003;  Ozark  v. 
S.,  51  Tex.  Cr.  106,  100  S.  W.  927. 
Smith  V.  S.  (Tex.  Cr.),  148  S.  W.  722, 
quot.  from  Reynolds  v.  U.  S.,  98  U.  S. 
145,  158.  "The  question  becomes  prac- 
tically one  of  fact  to  be  settled  as  a 
preliminary  to  the  admission  of  second- 
ary evidence.  In  this  respect  it  is  like 
the  preliminary  question  of  the  proof 
of  loss  of  a  written  instrument  before 
secondary  evidence  of  the  contents  of 
the  instrument  can  be  admitted." 
908-87  Cuflf  V.  Co.,  14  Ont.  L.  R.  263; 
Pope  V.  S.  (Ala.),  63  S.  71;  P.  v.  Louie 
Dene,  20  Cal.  App.  137,  128  P.  339; 
Daniels  v.  Stock,  23  Colo.  App.  529,  130 
P.  1031;  Putnal  v.  S.,  56  Fla.  86,  47  S. 
864;  Robinson  v.  S.,  128  Ga.  254,  57 
S.  E.  315;  Henry  v.  S.  (Okla.  Cr.),  136 
P.  982;  Edwards  v.  S.,  9  Okla.  Cr.  306, 
131  P.  956;  Greenan  v.  Eggeling,  30  Pa. 
Super.  253  (inabilitv  to  subpoena) ; 
Boyd  V.  R.  Co.,  101  Tex.  411,  108  S. 
W."  813;  St.  Louis  S.  R.  Co.  v.  Boyd, 
56  Tex.  Civ.  282,  119  S.  W,  1154  (suf- 
ficiency of  predicate  is  largely  for  dis- 
cretion of  court);  Knutson  v.  Moe 
Bros.,  72  Wash.  290,  130  P.  347. 
Whether  the  proof  offered  suffices  is 
for  the  court  to  say,  but  it  must  be 
abundant.  Krouse  V.  R.  Co.,  170  Mich. 
438,  136  N.  W.  434. 
909-88     Failure  of  witness    to    keep 


I 


engagement  to  be  present  not  cause  for 
reading  his  testimony.  Chicago,  etc. 
R.  Co.  V.  Newsome,  174  Fed.  394,  98 
C.  C.  A.  1. 

909-89  In  re  Durant,  80  Conn.  140, 
67  A.  497  (death);  Rogers  v.  Rogers, 
6  Penne.  (Del.)  267,  66  A.  374  (death). 
See  Atwood  v.  Atwood,  86  Conn.  579, 
86  A.   29. 

909-90  P.  V.  Leavens,  12  Cal.  App. 
17S,  106  P.  1103.  Contra  as  to  deposi- 
tions used  before  a  coroner,  in  absence 
of  statute.  Queatham  r.  Woodmen,  148 
Mo.  App.  33,  127  S.  W.  651. 
910-93  In  re  Hersey,  171  Fed.  1004 
(in  bankruptcy);  Pope  v.  S.  (Ala.), 
63  S.  71;  Eyer  v.  S.  (Ark.),  164  S.  W.  ^ 
756;  Fox  v.  S.,  102  Ark.  393,  144  S. 
W.  516;  Atwood  v.  Atwood,  86  Conn. 
579,  86  A.  29;  In  re  Durant,  80  Conn. 
140,  67  A.  497;  London,  etc.  Co.  v. 
Cereal  Co.,  251  111.  123,  95  N.  E.  1064; 
Levi  V.  S.  (Ind.),  104  N.  E.  765;  Lake 
Erie,  etc.  Co.  v.  Huffman,  177  Ind.  126, 
97  N.  E.  434;  S.  V.  Herlihy,  102  Me. 
310,  66  A.  643;  S.  v.  Butler,  247  Mo. 
685,  153  S.  W,  1042;  Cohen  v.  R.  Co., 
154  App.  Div.  603,  139  N.  Y.  S.  887; 
Wilson  V.  R.  Co.,  95  App.  Div.  388,  88 
N.  Y.  S.  597;  S.  v.  Wialton,  53  Or.  557, 
99  P.  431;  Kolodrianski  r.  Co.,  29  R.  I. 
127,  69  A.  505;  Pratt  V.  S.,  53  Tex.  Cr. 
281,  10  S.  W.  138. 

912-96  Putnal  v.  S.,  56  Fla.  86,  47 
S.   864. 

Master's  findings  sent  back  to  be  sup- 
plemented upon  further  hearing.  Crow- 
lev  V.  Crowley,  76  N.  H.  342,  82  A. 
839. 

913-98  See  Hinson  r.  S.  (Ark.),  159 
S.  W.  1126;  Edgerley  v.  Appleyard,  110 
Me.  337,  86  A.  244. 
913-99  U.  S.  V.  Greene,  146  Fed.  793 
(proceedings  before  commissioner  for 
removal  of  prisoner  to  another  dis- 
trict); Kirkland  v.  S.,  141  Ala.  45,  37 
S.  352  (habeas  corpus  hearing) ;  Rog- 
ers V.  Rogers,  6  Penne.  (Del.)  267,  66 
A.  374  (testimony  before  examiner  in 
chancery);  Putnal  f.  S.,  56  Fla.  86,  47 
S.  864,  quot.  the  text;  Packham  v. 
Glendmeyer,  103  Md.  416,  63  A.  1048 
(before  sheriff's  jury  in  lunacy  pro- 
ceeding); Keim  v.  Reading,  32  Pa. 
Super.  613  (road  jurv). 
914-3  Taft  i\  Little,  178  N.  Y.  127, 
70  N.  E.  211. 

916-11  Daniels  v.  Stock,  23  Colo. 
App.  529,  130  P.  1031;  Atwood  v.  At- 
wood,  86   Conn.   579,   86   A.   29;   Banks 
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V.  Bradwell,  140  Ga.  G40,  79  S.  E.  572; 
Jones  r.  lik.  Co.,  137  Ga.  561,  73  S. 
E.  83 j;  Stephens  V.  Hoilinan,  2G3  111. 
197,  104  N.  E.  1090;  London  Guarantee 

6  Accident  Co.  v.  Cereal  Co.,  2.jl  111. 
123,  y.J  N.  E,  1064;  Levine  v.  Carroll, 
121  111,  App.  105;  Lake  Erie,  etc.  R. 
Co.  V.  Huffman,  177  Ind.  120,  97  N.  E. 
434;  Leggat  v.  Carroll,  30  Mont.  384, 
76  P.  S05;  Harris  f,  Curtis,  139  App. 
Div.  393;  124  N.  Y.  S.  203;  Cohen  v. 
R.  Co.,  154  App.  Div.  603,  139  N.  Y. 
S.  887;  Witty  v.  S.  (Tex.  Cr.),  153  S. 
W.  1146;  Knutson  f.  Moe  Bros.,  72 
Wash.  290,  130  I'.  347.  See  Heamer 
V.  Morrison,  210  111.  443,  71  X.  E.  402; 
Becker  i.  Philadelphia,  217  Pa.  344,  66 
A.  564  (unnecessary  where  used  for  im- 
peachment); In  re  Park,  29  Utah  257, 
81   P    83 

918-13*   Nordan   v.    S.,    143    Ala.    13, 

39  S.  406.     See  Spokane  v.  Costello,  42 

Wash.  182,  84  P.  652. 

918-16     Nordan  v.  S.,  143  Ala.  13,  39 

S.  4(10;  In  re  Durant,  80  Conn.  140,  67 

A.  4!t7. 

Criminal   ofTense  for  which   accused   is 

being  tried  must  be  identical  with  that 

for    which    he    was   arraigned    in    order 

that    testimony    given    on    examination 

may  be  received.     Somers  v.  S.,  54  Tex. 

Cr.  475,  113  S.  W.  533. 

919-18     In   re  Durant,  80  Conn.   140, 

07  A.  497. 

920-19  Daniels  v.  Stock,  23  Colo. 
A]. p.  529,  130  P.  1031;  Atwoo<l  r.  At- 
wood,  86  Conn.  579,  86  A.  29;  Banka  f. 
Brad  well,  140  Ga.  640,  79  S.  E.  572; 
Stephens  r.  Hoffman,  263  111.  197,  104 
N.  E.  1090;  Madden  r.  St.'gman,  88 
Kan.  29,  127  P.  524;  Cohen  r.  H.  Co., 
154  App.  Ihv.  603,  139  N.  V.  S.  SS7; 
Shook  V.  Fox,  126  App.  Div.  5()5,  110 
N.  Y.  S.  951;  Robertson  r.  S.,  63  Tex. 
Cr.  216,  142  S.  W.  533;  Knutson  r. 
Moe  Bros.,  72  Wash.  290,  130  p.  347. 
If  person  is  same  although  in  different 
capacities,  testimnny  admissible.  Cohen 
r.  K'.  Co.,  154  Apit.  Div.  Oo:?,  i:'.9  N. 
Y.  8.  .SS7. 

Indiana  statute  merely  restates  com- 
mon law  rule.  Lake  Erie,  etc.  R.  Co. 
V.  Huffman,  177  Ind.  126,  97  N.  E. 
434. 

921-20  Chappell  r.  .John,  45  Colo.  45, 
99  P.  44;  Sobree  r.  Board,  etc.,  166  III. 
A|>p.  276;  Earwell  r.  Board,  etc.,  106 
111.  App.  298;  Hunter  r.  Court.  126  la. 
357,  102  N.  W.  156;  Eslov  L.  &  P.  Co. 
r.  Power  Co.,  172  Mich.  78.  1.17  \.  W. 
663;    S.   1-.   Eastham,   240   Mo.   241,    144 


S.  W.  492  (where  testimony  taken  at 
trial  of  defendant's  brother  was  re- 
fused); Byrne  r.  Co.,  143  Mo.  App.  S5, 
122  S.  W.  349;  Leggat  c  Carroll,  30 
Mont.  384,  76  P.  8u5;  Patty  r.  Co.,  53 
Or.  350,  96  P.  1106  (notwithstanding 
identity  of  issues);  Gulf,  etc.  R.  Co.  r. 
Peacock  (Tex.  Civ.),  128  S.  W.  463; 
Bolt  V.  Sav.  Bk.  (Tex.  Civ.),  145  S.  W. 
707.  But  see  In  re  Durant,  80  Conn. 
140,  67  A.  497;  Brownlee  c.  Bunnell, 
31  Kv.  L.  R.  669,  lu3  3.  W.  284. 
923-23  Kumford  C.  Wks.  C  Co.,  148 
Fed.  .^62,  154  Fe.l.  65,  83  C.  C.  A.  177, 
159  Fed.  436,  86  C.  C.  A.  416;  Woods 
f.  Sargent,  43  Colo.  268,  95  P.  932; 
Shaw  V.  R.  Co.,  187  N.  Y.  186,  79  N. 
E.  9S4,  aff.  110  App.  Div.  892,  96  N.  Y. 
S.   1145. 

924-24  Woods  f.  Sargent,  43  Colo. 
26S,  95  P.  932. 

924-25  Ala.  Consol.  Coal  &  I.  Co. 
V.  Ileald,  171  Ala.  263,  55  S.  LSI;  Mc- 
Inturff  V.  Ins.  Co.,  1.5-5  111.  App.  225, 
aff.  P.  f.  R.  Co.,  247  111.  445,  93  N.  E. 
369;  Succession  of  Derigny,  128  La. 
853,  55  S.  552. 

See   Kentucky,    etc.    Co.    c.    Downing 
(Kv.),  167  S.  W.  683. 
926-35     Martin  v.  Ragsdale,  71  S.  C. 
67,  50  S.  E.  671. 

928-44  O'Meara  r.  McDermott.  40 
Mont.  38,  104  P.  1049;  Pratt  r.  Tailer, 
135  App.  Div.  1,  119  N.  Y.  S.  803. 
930-51  Putnal  r.  S.,  56  Fla.  86,  47 
S.  .S64;  S.  r.  Simmons,  78  Kan.  852,  9S 
P.  277;  Fuqua  r.  C.  118  Kv.  578,  81  P. 
923;  S.  r.  Herlihy,  102  Me.  310,  66  A. 
643;  Arnwine  f.  S.,  54  Tex.  Cr.  213, 
114  S.  W.  796  (though  testimony  not 
read  to  or  signed  by  witness).  Comp. 
S.  r.  Woods,  71  Kan.  65S,  81  P.  1S4; 
Smith  r.  S.,  48  Tex.  Cr.  €10,  85  S.  W. 
1153  (over,  by  Porch  r.  S.,  51  Tex.  Cr. 
7,  im  S.  W.  li22). 

Contra  under  statute  giving  accused 
right  to  be  confronted  by  witnesses 
"in  the  pre.sence  of  the  court."  S.  r. 
Heffernan.  22  S.  D.  513,  118  N.  W. 
1027. 

932-53     Rogers    r.    Rogers,    6    Penne. 
(Del.')    207.  06  A.  374. 
932-54     Stealer  r.  S.  (Okla.  Cr.),  13S 
P.  395. 

932-57  Millner  r.  S.  (Tex.  Or.),  IfiJ 
S.   W.  348. 

933-62     MoGivcrn      r.      Steele,      197 
M.Tss.   104,  83   N.   E.  405. 
933-65     Objection    that    part.v    could 
waive    questions     asked     upon     former 
trial  in  cross  examination  does  not  pre- 
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vent  all  of  testimony  given  by  wit- 
ness being  produced  at  second  trial. 
Pratt  V.  S.,  53  Tex.  Cr.  281,  109  S.  W. 
138. 

934-71  Affidavit  provided  for  in 
§4643  Ky.  St.  unnecessary  where  death 
is  conceded.  Kentucky  Tr.  &  Ter.  Co. 
V.  Downing  (Ky,),  167  S.  W.  683. 
934-72  Eipley  v.  S.,  58  Tex.  Cr.  489, 
126  S.  W.  586. 

Cannot  be  read  to  jury  unless  offered 
as  evidence.  Sullivtan  v.  Co.,  51  Wash. 
71,  97  P.  1109. 

935-73  Dover  y.  Greenwood,  177  Fed. 
946;  Hardin  v.  S.,  57  Tex.  Cr.  401, 
123   S.  W.   613. 

935-74  See  Smith  v.  S.,  48  Tex.  Cr. 
65,  85  S.  W.  1153. 

935-79  See  Harris  v.  R.  Co.,  124  Mo. 
App.  45,  101  S.  W.  601. 
936-84  Bv  affidavit.  Yocum's  Admx. 
V.  E.  Co.,  143  Ky.  700,  137  S.  W.  217. 
May  be  shown  before  jury. — Hughes  v. 
S.  (Tex.  Cr.),  152  S.  W.  912. 
937-87  Iowa  L.  Ins.  Co.  v.  Haughton 
(Ind.  App.),  85  N.  E.  127.  See  Ripley 
V.  S.,  58  Tex.  Cr.  489,  126  S.  W.  586. 
938-94  All  facts  concerning  illness 
of  a  witness  must  be  presented;  phys- 
ician's certificate  insufficient.  Smith 
f."  Moore,  149  N.  C.  185,  62  S.  E.  892. 
938-98  Woodstock  I.  Wks.  v.  Kline, 
149  Ala.  391,  43  S.  362.  Comp.  Smith 
V.  S.,  48  Tex.  Cr.  65,  85  S.  W.  1153. 
939-3  Kirkland  v.  S.,  141  Ala.  45, 
37  S.  352;  Taylor  v.  S.,  126  Ga.  557, 
55  S.  E.  474. 

939-4  Reasonable  diligence  must  be 
shown.  Vandewege  v.  Peter,  83  Neb. 
140,  119  N.  W.  226. 

939-5  Letters  written  by  absent  wit- 
ness and  postmarked  and  dated  with- 
out the  state  are  evidence  to  prove  a 
removal  from  the  state.  Kirkland  v. 
S.,  141  Ala.  45,  37  S.  352. 
Statement  by  a  witness  that  absent 
witness  told  him  he  was  living  in  an- 
other state  is  insufficient.  Southern  R. 
Co  V.  Bonner,  141  Ala.  517,  37  S.  702. 
Oath  of  some  person  as  to  absence 
necessary.  Smith  v.  S.,  48  Tex.  Cr.  65, 
85  S.  W.  1153. 

Inability  to  find  may  be  proved  by 
answers  to  inquiries  made.  Cuff  v.  Co., 
14  Out.  L.  R.  263. 

Return  of  non  est  is  not  sufficient.     S. 
V.  McClellan,  79  Kan.  11,  98  P.  209. 
939-6     Woodstock    I.    Wks.    r.    Kline, 
149  Ala.  391,  43  S.  362;  Wise  T.  Co.  v. 
McCormick,  107  Ya,  376,  58  S.  E.  584. 


Comi).  Smith  v.  S.,  48  Tex.  Cr.  65,  85 
S.   W.   1153. 

939-7  Pike  v.  Hauptman,  83  Neb. 
172,  119  N.  W.  231,  and  with  testi- 
mony of  officer  as  to  inquiries  for  wit- 
ness may  be  sufficient. 
940-10  Postea  of  former  trial  not 
necessary  prerequisite  to  admission  of 
record.  '  Taf t  v.  Little,  178  N,  Y,  127, 
70  N,  E.  211. 

940-11  Tritch  v.  Perry,  48  Colo.  339, 
108  P.  981. 

941-17  See  McGivern  v.  Steele,  197 
Mass.  164,  83  N.  E.  405. 
941-19  Meekins  v.  R.  Co.,  136  N. 
C.  1,  48  S..E.  501.  Comp.  Wallach  v. 
R.  Co.,  105  App.  Div.  422,  94  N.  Y.  S. 
574,  party  failing  to  object  to  expert 
witness  because  he  was  not  qualified 
cannot  object  at  a  second  trial  after 
his  decease. 

942-35  S.  f.  Herlihy,  102  Me.  310, 
66  A.  643;  Jaquith  v.  Morrill,  204  Mass, 
181,  90  N.  E.  556;  Keim  v.  Reading,  32 
Pa,  Super.  613;  Best  v.  S.  (Tex.  Cr.), 
164  S.  W.  996. 

May  be  in  narrative  form. — Best  v.  S, 
(Tex.  Cr.),  164  S.  W.  996. 
943-26     Vandewege  v.  Peter,  83  Neb. 
140,  119  N.  W.  226. 
944-28     Vandewege  v.  Peter,  supra. 
945-32     Colby  v.  Reams,  109  Va.  308, 
63  S.  E.  1009. 

946-36  Arv  v.  S.,  104  Ark.  212,  148 
S.  W.  1032;  Mever  v.  Poster,  147  Cal. 
166,  81  P.  402;  Studabaker  v.  Faylor, 
170  Ind.  498,  83  N.  E.  747,  rev.  (Ind, 
App.),  80  N.  E.  861;  Packham  v.  Glend- 
meyer,  103  Md.  416,  63  A.  1048. 
"When  a  witness  who  was  present  in 
court  and  testified  orally  in  a  case  has 
died,  the  rule  permits  that  testimony 
to  be  proved,  in  substance,  in  a  subse- 
quent trial  of  the  same  case,  or  in  an- 
other case  in  which  the  issue  and  par- 
ties are  substantially  the  same,  by  the 
uncertain  and  inexact  memory  of  one 
who  heard  the  witness  testify  and  as- 
sumes to  be  able  to  remember  it. 
Home  f.  Williams,  23  Ind.  37;  Rooker 
v.  Parsley,  72  Ind.  497;  Chamberlayne's 
Modern  Law  of  Ev.,  §§1682-1687." 
Lake  Erie,  etc.  R.  Co.  v.  Huffman, 
177  Ind.  126,  97  N.  E.  434. 
Witness  cannot  prove  testimony  of  a 
deceased  witness  by  testifying  that 
record  of  former  case  is  correct,  and 
then  placing  in  record  of  case  at  bar 
as  much  of  such  testimony  as  is  de- 
sired. Rumford  C.  Wks.  v.  Co,,  148 
Fed.  862, 
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946-38  i:x  parte  afiidavit  of  a  de- 
ceased witness  not  competent.  Fender 
r.  Kamsey,  131  Ga.  440,  62  S.  E.  527. 
947-40  Meyer  v.  Foster,  147  Cal.  166. 
81  P.  402;  Studabaker  v.  Favlor,  170 
Ind.  498,  83  N.  E.  747,  rev.  (Tnd.  App.), 

80  N.  E.  861;  Mollison  v.  Rittprers,  140 
la.  365,  118  N.  W.  512;  Austin  r.  C, 
30  Kv.  L.  R.  295,  9S  S.  W.  295;  Wein- 
handier  v.  Co.,  46  Misc.  584,  92  N.  Y. 
S.  7:12;  Harris  v.  S.  (Tex.  Cr.),  160  S. 
W.  447. 

947-44  S.  r.  Overton  (N.  J.),  88  A. 
689.  Contra  if  statute  requires  evi- 
dence to  be  in  writing.  Rex  v.  Farrell, 
15  Ont.  L.  R.  100. 

948-47  Hardin  v.  S.,  57  Tex.  Cr.  401, 
123  S.  W.  613,  it  cannot  be  proved  by 
an  apreed  statement  of  facts  made  at 
former  trial.  Contra  if  testimony  was 
taken  in  writing  by  magistrate  (S.  r. 
Br.nnham,  13  S.  C.  389),  unless  accused 
admits  correctness  of  oral  testimon}'. 
S.  V.  Winter,  S3  S.  C.  153,  65  S.  E.  209. 
See  Austin  v.  C,  30  Ky.  L.  R.  295,  98 
S.  W.  295. 

948-49  Pee  supra  this  title,  930-51. 
948-50  Transcript  admissible  when 
verified  by  such  person.  P.  r.  Ong  Git, 
23  Tal.  App.  148,  137  P.  283. 
948-51  Ching  Lum  v.  Lam  Man  Beu, 
19  Haw.  363. 

949-54     El  Paso  R.  Co.  r.  Kitt  (Tex. 
Civ.).  99  S.   W.  587. 
949-55     Transcript    "practically   cor- 
rect," inadmissible.  Harper  v.  S.  (Ga.), 

81  S.  E.  817. 

949-58  Cornelius  v.  S.,  54  Tex.  Cr. 
173.  112  S.  W.  1050.  See  Ever  v.  S. 
(Ark.).  164  S.  W.  756. 
Need  not  be  signed  bv  witness.  Best  v. 
S.  (Tex.  Cr.),  1  li  I  S.'W.  996. 
Must  be  certified  by  trial  judge. — Knut- 
8on  r.  Moe  Bros.,  72  AVash.  290,  130 
P.    347. 

951-61  Harris  v.  S.  (Tex.  Cr.),  160 
S.    W.    447. 

951-62  Fuqua  v.  C,  118  Kv.  578,  81 
S.  W.  923;  Austin  i\  C,  30  Kv.  L.  R. 
295,  98  S.  W.  295;  Tem]de  r.  Phelps, 
193  Mass.  297,  79  X.  E.  482;  Turner  r. 
R.  Co.,  138  Mo.  App.  143,  120  S.  W. 
128.  See  Hutchinson  v.  S.,  8  O.  C.  C. 
(N.  S.)    313. 

Testimony  signed  by  witness  or  tran- 
script filed  with  clerk  admissible  with- 
out further  verification.  Wadsworth  r. 
S..  9  Okla.  Cr.  84.  130  P.  808. 
Requirements  of  certification  not  satis- 
fied by  oral  testimony  of  stenographer, 


Wells  r.  Chase,  126  Wis.  202,  105  N. 
W.    799. 

Authentication  in  some  manner  is  es- 
sential. Williams  i:  Co.,  37  Colo.  62, 
86  P.  337.  Where  stenographer  had 
died  and  no  one  could  be  found  to  read 
his  notes  or  speak  as  to  their  correct- 
ness transcript  was  inadmissible.  Pew 
r.  Johnson,  35  Mont.  173,  88  P.  770. 
Reporter  may  use  notes  to  refresh 
memory,  in  whirh  case  their  eX(lu9ion 
is  not  error.  Roanoke  R.  &  E.  Co.  V. 
Young.  108  Va.  783,  62  S.  E.  961. 
951-63  See  Lanza  v.  Co.,  124  Ta.  659, 
100  X.  W.  488;  Fitch  r.  Co.,  124  la. 
665,  100  X.  W.  618;  Wiltsev  r.  Wiltsey, 
135  Ta.  430,  ]09  X.  W.  776;  S.  r.  Dean, 
148  Ta.  566.  126  X.  W.  692. 
Stenographer  may  translate  and  read 
his  notes  to  .jurv.  Wilmoth  r.  Wheaton, 
81  Kan.  29,"  105  P.  39. 
951-67  Miller  v.  U.  S.,  41  App.  Cas. 
(D.  C.)  52  (former  testimonv);  Quin- 
lan  V.  C,  149  Kv.  476,  149  S.  W.  892; 
P.  v.  Vituskv,  155  App.  Div.  139,  140 
X.  Y.  S.  19; 'p.  V.  Hoke,  151  App.  Div. 
744,  136  X.  Y.  S.  235;  Stealer  r.  S. 
(Okla.  Cr.),  138  P.  395;  Wadsworth  v. 
S.,  9  Okla.  Cr.  84,  130  P.  80S;  Pace  v. 
S.  (Tex.  Cr.),  153  S.  W.  132;  Wiener  v. 
Zweib  (Tex  Civ.),  128  S.  W.  699.  See 
U.  S.  V.  Greene,  146  Fed.  793;  Barks- 
dale  r.  Ins.  Co.,  120  Ga.  388,  47  S.  E. 
943;  Jones  V.  S.,  128  Ga.  23,  57  S.  E. 
313;  Levine  r.  Carroll.  121  HI.  App. 
105;  El  Paso  R.  Co.  r.  I\itt  (Tex.  Civ.), 
99   S.   W.   rS7. 

Identification  by  stenographer  who  took 
down  testimonv.  Jones  r.  S.,  174  Ala, 
85.  57   S.  36. 

952-68  Coley  r.  S.  (Fla.),  64  S.  751. 
Com/).  Mever  r.  Foster,  147  Cal.  166,  81 
P.  402. 

952-73  Ross-Lewin  r.  Ins.  Co.,  20 
Colo.  App.  262.  78  P.  305;  Bare  r.  Coke 
Co.  (W.  Va.),  80  S.  E.  941;  Howard  r. 
Co.,  129  Wis.  98,  108  X.  W.  4S  (bill  of 
exception  best  evidence,  as  compared 
with  certified  stenographic  transcript; 
omitted  juiints  may  be  suiiplieil). 
Transcript  of  the  testimony  before  a 
.iustice  inadmissible  unless  he  is  re- 
quired to  make  it.  Scott  v.  S.,  92  Miss. 
833.  46  S.  251. 

953-74  Young  r.  P..  54  Colo.  293,  130 
P.  1011.  See  Harbison  r.  White  (Ky.), 
114   S.   W.  250. 

953-76     Central    R.    Co.    r.    Oarleton, 
163   Ala.  62,  51   S.  27. 
954-77     Souchek  r.  Karr.  «3  Xeb.  645, 
120  X.  W.  210,  verified  by  stenographer. 
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954-79  Lueders  v.  U.  S.,  210  Fed. 
419,  127  C.  C.  A.  151;  S.  V.  Longstreth, 
19  N.  D.  268,  121  N.  W.  1114;  Paek- 
ham  V.  Glendmeyer,  103  Md.  41G,  63  A. 
1048;  Jaquith  v.  Morrill,  204  Mass.  181, 
90  N.  E.  556;  O'Kourke  V.  H.  Co.,  47 
Mont.  459,  133  P.  965. 
955-80  Studebaker  v.  Taylor  (Tnd. 
App.),  80  N.  E.  861;  Harris  v.  S.  (Tex. 
Cr.),  160  S.  W.,447;  Arnwine  v.  S.,  54 
Tex.  Cr.  213,  114  S.  W.  796. 
956-82  Packham  v.  Glendmeyer,  103 
Md.  416,  63  A.  1048. 
956-83  Merrill  r.  Leisenring,  166 
Mich.  219,  131  N.  W.  538. 
956-85  Tutwiler  v.  Burns,  160  Ala. 
386,  49  S.  455;  Banks  V.  Bradwell,  140 
Ga.  640,  79  S.  E.  572;  Brunhild  r.  Co., 
144  111.  App.  198;  S.  v.  Herlihy,  102  Me. 
310,  66  A.  643;  Merrill  V.  Leisenring, 
166  Mich.  219,  131  N.  W.  538;  Greens- 
boro L.  Ins.  Co.  V.  Knight,  160  N.  C. 
592,  76  S.  E.  623;  Keim  v.  Eeading,  32 
Pa.  Super.  613  (a  party);  Williams  v. 
Smith,  29  E.  I.  562,  72  A.  1093;  Mooney 
V.  S.  (Tex.  Cr.),  164  S.  W.  828.  See 
Harris  V.  S.  (Tex.  Cr.),  160  S.  W.  447. 
957-87  West  v.  S.,  7  Ala.  App.  145', 
62  S.  290. 

957-88  Descrippo  v.  S.,  8  Ala.  App. 
85,  62  S.  1004;  Whitmire  t\  Heath,  155 
N.  C.  304,  71  S.  E.  313;  Harris  v.  S. 
(Tex.  Cr.),  160  S.  W.  447. 
957-91  Inability  to  remember  sub- 
stance of  certain  parts  of  testimony 
disqualifies  witness.  Central  R.  Co.  v. 
Carleton,  163  Ala.  62,  51  S.  27. 
958-92  O  'Rourke  v.  H.  Co.,  47  Mont. 
459,  133  P.  965. 

960-7  Objection  because  of  irrespon- 
siveness  cannot  be  first  made  when 
former  testimony  is  offered.  Sherman 
G.  &  E.  Co.  V.  Belden,  103  Tex.  59,  123 
S.  W.  119. 

960-8  P.  V.  Edwards,  14  Cal.  App. 
128,  111  P.  263;  Robinson  v.  S.,  128 
Ga.  254,  57  S.  E.  315;  Delahunt  v.  Co., 
215  Pa.  241,  64  A.  515. 
Conflict  or  doubt  as  to  accuracy  of 
predicate  should  be  submitted  to  the 
jury.  Ozark  v.  S.,  51  Tex.  Cr.  106,  100 
S.  W.  927. 

960-9  P.  V.  Ballard,  1  Cal.  App.  222, 
81  P.  1040. 

960-10  Clear  proof  of  necessity  for 
admission  of  former  testimony  is  nec- 
essary. Southern  R.  Co.  v.  Bonner,  141 
Ala.  517,  37  S.  702. 
961  The  fact  of  the  engagement  of 
prosecutrix  and  defendant  is  relevant. 
Brantley  v.  S.  (Ala.  App.),  65  S.  678. 


961-11  The  fact  that  a  party  could 
at  the  second  trial  have  waived  cross- 
examination  of  a  witness  does  not  pre- 
vent all  the  testimony  of  such  de- 
ceased witness,  given  at  former  trial, 
being  introduced.  Whether  it  was  given 
on  direct  or  cross-examination  is  im- 
material. Pratt  V.  S.,  53  Tex.  Cr.  281, 
109  S.  W.  138. 

961-13  Rittenhouse  v.  Bell,  106  Ark. 
315,  153  S.  W.  1111. 
962-20  Lerum  v.  Geving,  97  Minn. 
269,  105  N.  W.  967;  Omaha  R.  Co.  v. 
Boesen,  74  Neb.  764,  105  N.  W.  303. 
962-21  See  Perry  v.  S.  (Tex.  Cr.), 
153  S.  W.  138. 

963-22  See  Randle  v.  R.  Co.,  158  Ala. 
532,  48  S.  114. 

Absence  of  objections  on  former  trial 
or  error  in  ruling  thereon,  not  mate- 
rial on  second  trial.  Pratt  v.  Tailer, 
135  App.  Div.  1,  119  N.  Y.  S.  803. 
963-24  Bagnell  Timber  Co.  v.  R.  Co., 
242  Mo.  11,  145  S.  W.  469.  See  Garvik 
V.  R.  Co.,  131  la.  415,  108  N.  W.  327. 
Admissions  in  former  testimony  are  not 
conclusive  on  party.  Wiley  r.  R.  Co.,  86 
Vt.  504,  86  A.  808. 

963-28  If  there  is  a  conflict  in  the 
testimony  given  on  different  trials  that 
first  given  will  be  preferred  because 
occurrence  was  then  fresher  in  witness' 
memory.  Adams  Exp.  Co.  v.  Ten  Win- 
kel,  44"  'Colo.  59,  96  P.  818. 
964-30  Temple  v.  Phelps,  193  Mass. 
297,  79  N.  E.  482. 

964-31  P.  V.  Ballard,  1  Cal.  App.  222, 
81  P.  1040. 
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See  this  title  in  10  Standard  Proc. 
967-1  Seats  v.  S.,  122  Ga.  173,  50  S. 
E.  65;  Lightner  v.  S.,  126  Ga.  563,  55 
S.  E.  471;  S.  V.  Naylor  (Or.),  136  P. 
889;  Hofer  v.  S.,  130  Wis.  576,  110  N. 
W.  391. 

Mere  proof  of  opportunity  for  inter- 
course is  insufficient.  Sadler  V.  S.,  52 
Tex.  Cr.  439,  107  S.  W.  352;  Quinn  v. 
S.,  51  Tex.  Cr.  155,  101  S.  W.  248. 
967-2  Turney  v.  S.,  60  Ark.  259,  29 
S.  W.  893;  S.  r.  McDavitt,  140  la.  342, 
118  N.  W:  370  ("leading  the  life  of 
lewdness");  S.  v.  Williams,  94  Minn. 
319,  102  N.  W.  722;  S.  v.  Chandler,  132 
Mo.  155,  33  S.  W.  797;  S.  v.  Poyner,  57 
Wash.  489,  107  P.  181  (lewdness).  See 
S.  r.  Sauls,  70  S.  C.  393,  50  S.  E.  17. 
Habitual  intercourse  is  not  shown  by 
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proof  of  four  or  five  instances.  Col- 
lins V.  S.,  AQ  Tex.  Cr.  5GU,  80  S.  W. 
372;  Hilton  v.  S.,  41  Tex.  Cr.  190,  53 
S.  W.  113. 

Living  together  is  not  established  by 
showing  tho  persons  0(iuj)ied  same 
house.  Boswell  i".  S.,  4S  Tex.  Cr.  47, 
85  S.  W.  1U7G  (man  and  servant).  But 
eee  Lenert  f.  S.  (Tex.  Cr.),  63  S.  W. 
HfiS  (i)riest  and  housekeejier). 
9(»8-3"  See  S.  v.  Cannon,  72  N.  J.  L. 
4(5,   (id   A.   177. 

968-6  Watson  v.  S.,  G2  Tex.  Cr.  620, 
13S  S.  W.  611.  But  see  S.  f.  Naylor 
(Or.),  136  P.  889. 

969-7  In  a  prosecution  for  unlawful 
colial)itation  it  may  be  shown  defend- 
ant was  married  though  it  is  not  so 
pleaded.  Tynes  v.  S.,  93  Miss.  119,  46 
S.  535. 

969-8  Townser  r.  S.,  5S  Tex.  Cr.  453, 
126  S.  W.  .")72. 

Corroboration  of  woman's  testimony 
necessary  wliere  it  boars  upon  its  face 
evidence  of  unrelialdlitv.  llofer  f.  S., 
130  Wis.  576,  110  X.  W.  391. 
969-l()  Illness  at  time  may  be  shown. 
C.  r.  Pearl,  29  Pa.  Super.  307. 
97<>-l.'{  Bailey  v.  S.  (Tex.  Cr.),  150 
S.  W.  915. 

970-14  Reputation  of  defendant's 
paramour  for  chastity,  relevant  in 
])rosccuticn  for  lewdness.  S.  V.  Poy- 
ner,  57  Wash.  489,  107  P.  181. 
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Burden  of  proof  as  hctuccn  vendor  and 
'purchaser,  -8-8;  Excessive  consideration 
for  seriwcs,  4S-73;  Making  of  repre- 
sentation, 57-11;  Value  as  evidence  of 
damage,  76-98. 

6-1  Tonopah  &  G.  R.  Co.  r.  Fellan- 
baum,  32  Xev.  278,  107  P.  882;  Ragley- 
McW.  L.  Co.  V.  Davidson  (Tex.  Civ.), 
152  S.  W.  856. 

6-2  Kerfoot  r.  Yeo  (Can.),  11  West 
L.  Rep.  355;  Brandorn  r.  McCausland, 
171  PVl.  402,  90  C.  C.  A.  35S;  Schagun 
V.  Co.,  162  Fed.  209,  89  C.  C.  A.  189; 
Drew  V.  Co.  (Ala.),  65  S.  71;  Crooker 
V.  Wliite,  162  Ala.  476,  50  S.  227;  Mut. 
L.  Ins.  Co.  r.  Owen  (Ark.),  164  S.  W. 
720;  Kansas,  etc.  Co.  r.  R.  Co.  (Ark.), 
163  S.  \\.  171;  Simon  r.  Groc.  Co.,  lOS 
Ark.  164,  156  S.  W.  1015;  Collin  Co. 
Grain  Co.  r.  Andrew  (Ark.),  162  S.  W. 
109"^;  Ferguson  r.  Co.,  99  Ark.  45,  137 
S.  Wl  .555;  Wendling  L.  Co.  r.  Co..  153 
Cal.  411,  95  P.  1029;  Davis  r.  Society, 


21  Cal.  App.  444,  132  P.  462;  Bacon  t. 
Soule,  19  Cal.  App.  428,  126  P.  384; 
Del  Vecchio  r.  Savelli,  10  Cal.  App.  79, 
101  P.  32;  McLaughlin  K.  Thomas,  86 
Conn.  252,  85  A.  370;  Board  v.  Robbins, 
82  Conn.  623,  74  A.  938;  Benanti  r.  Ins. 
Co.,  'ii^i  Conn.  15,  84  A.  109;  Madre  v. 
Gaskins,  39  App.  Cas.  (D.  "C.)  19;  Jas- 
elli  i\  Bk.,  36  App.  Cas.  (D.  C.)  159; 
Third  Nat.  Bk.  v.  Poe,  5  Ga.  App.  113, 
62  S.  E.  826;  McKennan  r.  Mickel- 
berry,  242  111.  117,  89  N.  E.  717;  Koebel 
V.  Doyle,  256  111.  610,  100  N.  E.  1.54; 
P.  f.' Temi.Ieman,  169  111.  App.  287; 
Smith  V.  Berz,  125  111.  App.  122;  Adams 
r.  Pease,  113  111.  App.  356;  Larch  f. 
llolz  (Ind.  App.),  101  N.  E.  127;  Ander- 
son r.  Brew.  Assn.,  49  Ind.  App.  403,  97 
N.  E.  445;  Wills  r.  Drug  Co.,  50  Ind. 
App.  193,  97  N.  E.  449;  First  Nat.  Bk. 
r.  Osborn  (la.),  142  N.  \\.  209;  Detrick 
r.  Patterson  (la.),  141  N.  W.  325;  Scan- 
Ion  V.  Scanlon,  154  la.  748,  135  N.  W. 
634;  Beaver  r.  Ross,  140  la.  154,  118  N. 
W.  287;  Xesmith  f.  Piatt,  137  la.  292, 
114  N.  W.  1053;  McDowell  r.  Edward's 
Admr.,  156  Kv.  475,  161  S.  W.  534; 
Blackwell  r.  d'Xeal,  152  Kv.  563,  153 
S.  W.  721;  Shacklette  v.  Goodall,  151 
Ky.  20,  151  S.  W.  23;  Winfrey's 
Trustee  r.  Winfrey,  150  Ky.  138, 
150  S.  W^  42;  Chowning  v.  How.ser,  24 
Kv.  L.  R.  1951,  72  S.  W.  74S;  Horn  v. 
Carroll,  25  Ky.  L.  R.  2305,  SO  S.  W. 
518;  Broaux  r.  Broussard,  116  La.  215, 
40  S.  639;  Hamilton  r.  Hamilton,  130 
La.  302,  57  S.  935;  Aetna  Ind.  Co.  r. 
Fuller,  111  ^Id.  321,  73  A.  738;  Gorm- 
ley  r.  Dangel,  214  Mass.  5,  100  X.  E. 
1084;  Tumor  r.  Williams,  202  Mass. 
500,  89  X.  E.  110;  Barron  r.  Co.,  1S4 
Mass.  440,  68  X.  E.  831;  Jobert  r.  Wag- 
ner, 147  Mich.  409,  110  X.  W.  942; 
Bunkers  r.  Peters.  122  Minn.  130,  141 
N.  W.  1118;  Smith  r.  Brigham,  106 
Minn.  91,  118  X.  W.  150;  Carter  r. 
Gardner,  95  Miss.  651,  48  S.  615;  Cole- 
man V.  Hagev,  252  Mo.  102.  158  S.  W. 
829;  Avery  Co.  r.  Powell.  174  Mo.  App. 
628,  161  S.  W.  335;  Graham  Paj.er  Co. 
r.  Pub.  Co..  172  Mo.  App.  495,  158  S. 
W.  92;  Gilbert  r.  Soitz.  170  Mo.  App. 
569,  157  S.  W'.  118;  Earlv  r.  R.  Co.,  167 
Mo.  App.  252,  119  S.  W\  1170;  Flood  r. 
Busch,  Km  Mo.  App.  142,  146  S.  W.  73; 
Lindsnv  r.  Min.  Co..  244  Mo.  438,  H*? 
S.  W.  819;  Rav  Countv  S.  Bk.  r.  Hut- 
ton.  224  Mo.  42.  123  S.  W.  47:  Xow  Eng- 
land L.  &  T.  Co.  I.  Browne,  177  Mo. 
412,  76  S.  W.  9o4;  Heflfernan  r.  Rags- 
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dale,  199  Mo.  375,  97  S.  W.  S90;  So. 
Missouri  L.  Co.  f.  Crommer,  202  Mo. 
504,  101  S.  W.  22;  Bingaman  v.  Binga- 
man,  85  Neb.  248,  122  N.  Wi.  981;  First 
Nat.  Bk.  V.  Lesser,  10  N.  M.  700,  65  P. 
179;  Cassidy  v.  Uhlmann,  170  N.  Y. 
505  63  N.  E.  554;  Eppley  r.  Kennedy, 
131  App.  Div.  1,  115  N.  Y.  S.  360; 
Tannebaum  r.  Shaffer,  122  N.  Y.  S.  180; 
King  V.  Howett  &  Co.  (Okla.),  140  P. 
1182;  Gross  V.  McBrayer,  159  N.  C.  372, 
74  S.  E.  915;  Dare  County  v.  Co.,  152 
N.  C.  23,  67  S.  E.  37;  In  re  Robinson's 
Est.,  222  Pa.  113,  70  A.  966  (ante-nup- 
tial contract) ;  In  re  Simon,  20  Pa. 
Super.  450;  Comelin  v.  Schultze,  1  P. 
E.  Fed.  289;  Foix  v.  Moeller  (Tex. 
Civ.).  159  S.  W.  1048;  Morrison  v.  Cot- 
ton (Tex.  Civ.),  152  S.  W,.  866;  Reed  r. 
Holloway  (Tex.  -Civ.),  127  S.  W.  1189; 
Collins  v.  Kelsey  (Tex.  Civ.),  97  S.  W. 
122;  Dickerson  v.  Groc.  Co.  (Tex.  Civ.), 
147  S.  W.  695;  Sav.  Bk.  v.  Todd,  114  Va. 
708,  77  S.  E.  446;  Fitzgerald  r.  Frankel, 
109  Va.  603,  64  S.  E.  941;  Mullen  v. 
Searls  Co.,  69  W.  Va.  790,  72  S.  E. 
1089;  Coates  v.  Marsden,  142  Wis.  106, 
124  N.  W.  1057. 

See  McBride  v.  Farrington,  131  Fed." 
797;  Gipe  v.  R.  Co.,  41  Ind.  App.  156, 
82  N.  E.  471;  Baker  v.  Mathew,  137  la. 
410,  115  N.  W.  15;  Western  Mfg.  Co.  v. 
Cotton,  31  Ky.  L.  R.  1130,  104  S.  W. 
758;  McNaughton  v.  Smith,  136  Mich. 
368,  99  N,  W.  382;  Raymond  v.  Mc- 
Kenna,  147  Mich.  35,  lio  N.  W.  121; 
Bellettiere  v.  Lawlor,  47  Misc.  161,  93 
N.  Y.  S.  471;  Tuttle  v.  Tuttle,  146  N. 
,C.  484,  59  S.  E.  1008;  Collins  v.  Chip- 
man,  41  Tex.  Civ.  563,  95  S.  W.  666; 
Western  C.  Co.  v.  Anderson,  45  Tex. 
Civ.  513,  101  S.  W.  1061;  Colston  v. 
Bean,  78  Vt.  283,  62  A.  1015;  Redwood 
V.  Rogers,  105  Va.  155,  53  S.  E.  6;  Vir- 
ginia Ins.  Co.  V.  Hogue,  105  Va.  355,  54 
S.  E.  8;  Pierce  v.  Elec.  Co.,  78  Wash. 
167,  138  P.  666;  Johnson  v.  Mann,  72 
Wash.  651,  131  P.  213;  Pickle  v.  Lin- 
coln Bk.,  61  Wash.  545,  112  P.  654; 
Miles  V.  Co.,  124  Wis.  278,  102  N.  W. 
555;  Devereux  v.  Peterson,  126  Wis. 
558,  106  N.  W.  249. 

So  well  settled  that  citation  of  authori- 
ties unnecessary.  Dorrington  v.  Car- 
penter, 171  Mich.  652,  137  N.  W.  538. 
Never  shifts. — City  of  Richmond  v. 
Jones,  111  Va.  214,  68  S.  E.  181. 
Burden  sustained. — Adams  v.  Burton, 
107  Me.  223,  77  A.  835;  Winter  v.  R. 
Co.,   118   Minn.   487,   136   N.   W.   1089; 


Depue  V.  Washer  Co.,  144  Mo.  App.  656, 
129  S.  W.  230;  Davis  v.  Formau,  229 
Mo.  27,  129  S.  W.  213;  Morrison  v. 
Gardner,  57  Or.  438,  111  P.  243;  Rush- 
ing V.  Spreen  (Tex.  Civ.),  142  S.  W. 
49. 

Evidence  insufficient. — See  Bawden  v. 
Taylor,  254  111.  464,  98  N.  E.  941;  Atty. 
Gen.  V.  Council,  206  Mass.  158,  92  N. 
E.  136. 

No  presumption  of  fraud  in  claim  where 
in  action  on  fire  policy  recovery  is  lesa 
than  claim  and  face  of  policy.  Gold- 
stein V.  Ins.  Co.,  124  la.  143,  99  N.  W 
S96. 

8-3  Snow  V.  Wlathen,  127  App.  Div. 
948,  112  N.  Y.  S.  41,  evidence  must  be 
irresistible. 

Where  a  fact  was  proved  from  which 
two  inferences  could  be  drawn — one 
of  innocence,  the  other  of  fraud — it 
was  not  error  to  call  jury's  attention 
to  probabilitv  of  innocence.  Mead  v. 
Darling,  159  Fed.  684,  86  C.  C.  A.  552. 
8-4  Presumption  has  no  probative 
force.  It  performs  an  office  in  the 
absence  of  evidence,  so  that  one  who 
has  cast  upon  him  the  burden  of  proof 
may  be  enabled  to  sustain  it  without 
presenting  proof.  Board  v.  Robbins, 
82  Conn.  623,  74  A.  938. 
8-5  Varley  D.  M.  Co.  v.  Ostheimer, 
159  Fed.  655,  86  C.  C.  A.  523;  Hutcha- 
son  V.  Spinks,  3  Cal.  App.  291,  85  P. 
132.  See  Standard  Mfg.  Co.  v.  Brons, 
118  111.  App.  632. 

Agency  of  person  who  perpetrated 
fraud  must  be  proved  by  plaintiff  in 
order  to  hold  the  principal.  O'Day  v. 
Bennett,  26  Ky.  L.  R.  702,  82  S.  W. 
442.  But  plaintiff  need  not  prove  both 
principal  and  agent  made  false  repre- 
sentations. First  Nat.  Bk.  r.  Baldwin, 
46  Tex.  Civ.  244,  102  S.  W.  786. 
8-6  S.  Rose  Co.  v.  Hasenzahl,  141  Ky. 
676,  133  S.  W.  547. 

8-8  Weil  V.  Fineran,  78  Ark.  87,  93 
S.  W.  568;  Chowning  v.  Howser,  24  Ky. 
L.  R.  1951,  72  S.  W.  748;  Waymire  v. 
Shipley,  52  Or.  464,  97  P.  807,  cit.  the 
text;  in  re  Whitmer's  Est.,  224  Pa.  413, 
73  A.  551  (ante-nuptial  contract) ;  Mer- 
rill V.  Bradley  (Tex.  Civ.),  121  S.  W. 
561.  Contra,  Austrian  v.  Laubheim,  78 
N.  J.  L.  178,  73  A.  226,  statute. 
If  grantee  in  deed  fails  to  testify  or 
present  evidence  within  his  power  he 
must  show  he  is  a  bona  fide  purchaser. 
Brooks  V.  Garner,  20  Okla.  236,  97  P. 
995. 
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lO-ll     See    Spangler    v.    Yarborough, 
23  Okla.   806,   101   P.   1107. 
10-12     Del  Vecchio  v.  Savelli,  supra, 
cit.  the  text 

10-13  "Such  cases  rest  on  the  view 
that  the  circumstances  themselves 
prove  the  fraud,  unless  its  existence 
be  negatived  by  other  evidence." 
Miles  V.  Co.,  124  Wis.  278,  102  N.  W. 
555. 

Party  alleging  existence  of  such  rela- 
tions must  establish  the  fact.  Nelson 
V.  Brown,  164  Ala.  307,  51  S.  360; 
Shevlin  r.  Shevlin,  96  Minn.  398,  105 
N.  W.  257. 

10-14  Nelson  v.  Brown,  164  Ala.  397, 
51  S.  360;  Beach  v.  Wilton,  244  111.  413, 
91  N.  E.  492;  Detrick  v.  Patterson  (la.), 
141  N.  W.  325;  Schneider  v.  Sclineider, 
125  la.  1,  98  N.  W.  159;  McDowell  v. 
Edward's  Admr.,  156  Kv.  475,  161  S 
W.  534;  Ford  v.  Gale,  155  App.  Div. 
675,  140  N.  Y.  S.  541;  Dolan  v.  Cum- 
mings,  116  App.  Div.  787,  102  N.  Y.  S. 
91  (brother  and  sister) ;  Belden  r.  Bcl- 
den,  139  App.  Div.  137,  124  N.  Y.  S. 
225;  Light  v.  Light,  221  Pa.  136,  70  A. 
553;  Tindal  v.  Sublett,  82  S.  C.  199,  63 
S.  E.  960. 

10-15  U.  S.  O.  &  L.  Co.  V.  Bell,  153 
Cal.  781,  96  P.  901;  Bollcs  r.  O'Brien, 
63  Fla.  342,  59  S.  133;  Mansfield  v. 
Wallace,  217  111.  610,  75  N.  E.  682; 
Hamilton  V.  Allen,  86  Neb.  401,  125  N. 
W.  610;  Crochcron  r.  Savage,  75  N.  J. 
Eq.  589,  73  A.  33;  Bingham  r.  Sheldon, 
101  App.  Div.  48,  91  N.  Y.  S.  917; 
Phipps  V.  Willis,  53  Or.  190,  96  P.  866, 
cit.  the  text;  Landis  r.  Wintermute,  40 
Wash.  673,  S2  P.  1000. 
10-17  Copoland  v.  Bruning,  44  Ind. 
App.  405,  87  N.  E.  1000;  Gassert  v. 
Strong,  38  Mont.  18,  98  P.  497;  Branch 
f.  Buckley,  109  Va.  784,  65  S.  E.  652. 
10-18  ifemenway  v.  Abl)ott,  8  Cal. 
App.  450,  97  P.  190;  Smith  v.  Moore, 
149  N.  C.  185,  62  S.  E.  892,  1-12  N.  C. 
277,  55  S.  E.  275;  Hanna  v.  Ilavnes,  42 
Wash.  284,  84  P.  861. 
10-22  Edwards  r.  Edwards.  104  Ark. 
641,  149  S.  W.  89;  ^Fathv  ;•.  Mathv.  88 
Ark.  56,  113  S.  W.  1012;  Tiltnn  v.  Til- 
ton,  130  Kv.  281,  113  S.  W.  131;  Massey 
V.  Rae,  IS  N.  D.  409,  121  N.  W.  75. 
10-23  Havs  I,-.  Feather,  244  111.  172, 
91  N.  E.  97;  McCord  v.  Bright,  44  Ind. 
App.  275.  87  N.  E.  654;  Eighmy  v. 
Brock,  126  Ta.  535,  102  N.  W.  444  (step- 
father and  stepdaughter);  Mc.\dams  v. 
McAdnms,  SO  O.  St.  232,  88  N.  E.  542. 
Contra,   Hudson   r.   Hudson,   237   111.   9, 


86    N.     E.    661,    oonvevance    to    child. 

Comp.   Dick   V.   Albers, '243   111.   231,  90 

N.  E.  683. 

11-24     Jordan     v.    Cathcart,    126    la. 

600,    102    N.    W.    510,    minor   child    and 

liusiiand  of  her  cousin. 

11-25     Ford    V.    Gale,    155    App.    Div. 

675,    140    N.   Y.   S.   541. 

11-26     Gassert  v.  Strong,  37  Mont.  18, 

98  P.  497. 

11-29     Hughes  r.  Co.,  13  Ariz.  52,  108 

P.    231     (promoters    and    stockholders); 

Stewart   v.   Harris,   69   Kan.   498,   77    P. 

277;    Davids  r.   Davids,   135   App.   Div. 

206,   120   N.  Y.   S.   350.     See  Strong   v. 

Eepide,  213  U.  S.  419. 

11-31     Gugel  r.  Iliscox,  138  App.  Div. 

61,  122  N.  Y.  S.  557. 

11-32     Bingham  r.  Sheldon,  101   App. 

Div.   48,   91    N.  Y.  S.  917. 

12-33     Nelson  r.  Brown,  164  Ala.  397, 

51  S.  360;  Barry  r.  Murphv,  24  Ky. 
L.  R.  953,  70  S.  W.  276;  Bingham  r. 
Sheldon,  supra;  Gugel  r.  Iliscox,  138 
A]>]>.  Div.  61,  122  N;  Y.  S.  557. 
Presumption  of  fraud  where  transac- 
tion is  with  a  non  compos  mentis. 
Sprinkle    V.   Wellborn,    140    N.    C.    163, 

52  S.  E.  666. 

12-36  A  broader  rule  recognized. 
Liland  V.  Tweto,  19  N.  D.  551,  125  N. 
W.  1032. 

12-37  Family  relationship  not  of  it- 
self sufficient  to  justify  presumption 
of  fraud;  it  is  a  persuasive  circum- 
stance. Schneider  r.  Schneider,  125  la. 
1,  98  N.  W.  159;  Shevlin  V.  Shevlin,  96 
Minn.  398,  105  N.  W.  257  (brothers). 
See  Jenkins  v.  Ehodes,  106  Va.  564,  56 
S    E    ?,?)^. 

Relations  of  confidence  presumed  to 
exist  between  husbaml  and  wife.  Mas- 
eev  V.  Eae,  18  N.  D.  409,  121  N.  W. 
75. 

13-38  Crawford  r.  Crawford,  13 1  Ga. 
114,  67  S.  E.  673  (brothers);  Dick  r. 
Albers,  243  HI.  231.  90  N".  E.  683; 
Smith  V.  Brigham,  106  Minn.  91,  118 
N.  W.  1.50. 

15-40     See  State  Bk.  r.  Cook.  125  la. 
Ill,    100    N.    W.    72;    Eochfnrd    r.    Bar- 
rett. 22  S.  D.  S3,  115  N.  W,.  522. 
16-42     Vertrees  v.  Head.  138  Kv.  S3. 

127  S.    W.    523;    Int.    Text-B.    Co.    r. 
IMarvin,  166  Mich.  600,  132  N.  W.  437; 
Sacks   v.   Schimmel,  3   Pa.  Super.   426. 
16-43     Joseph    r.  Baker,  95  Ark.  150, 

128  S.  W.  864;  Providence  J.  Co.  r. 
Nagel.  157  Cal.  497.  108  P.  312;  Brown 
r.  Rape.  136  Gn.  5S4.  71  S.  E.  S02: 
Providence   J.   Co.    v.   Fessler,    145    la. 
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74,  123  N.  W.  957;  Judd  v.  Walker, 
215  Mo.  312,  114  S.  W.  979;  Batura  r. 
McBride,  77  N.  J.  L.  779,  73  A.  600; 
Scarsdale  P.  Co.  v.  Carter,  63  Misc. 
271,  116  N.  Y.  S.  731;  Klein  v.  Will- 
iams, 123  N.  Y,  S.  53;  Barclay  r.  Dev- 
erle,  53  Tex.  Civ.  236,  116  S."  W.  123. 
See  infra,  "Parol  Evidence,"  335-37. 
Rule  of  estoppel  by  deed  does  not  ap- 
ply where  deed  obtained  by  fraud. 
Goodwin  v.  Pall,  102  Me.  353,  66  A. 
727. 

16-44  Thomason  &  Son  v.  Co.,  9  Ga. 
App.  349,  71  S.  E.  596;  Ah  Hoy  v.  Eay- 
mond,  19  Haw.  568;  Supreme  Council  v. 
Beggs,  110  HI.  App.  139;  Kelty  v.  Mc- 
Peake,  143  la.  567,  121  N.  W.  529; 
Hinkley  v.  Co.,  132  la.  396,  107  N.  W. 
629;  Folkes  v.  Pratt,  86  Miss.  254,  38 
S.  224;  Sawyer  v.  Walker,  204  Mo.  133, 
102  S.  W.  544;  Sathre  v.  Rolfe,  31  Mont. 
85,  77  P.  431;  Eectenbaugh  v.  Co.,  22 
S.  D.  410,  118  N.  W.  697;  Roehford  r. 
Barrett,  22  S.  D.  83,  115  N.  W.  522; 
Butler  V.  Anderson  (Tex.  Civ.),  107  S. 
W.  656;  Lilienthal  i'.  Herren,  42  W)Hsh. 
209,  84  P.  829. 

17-45  Deming  v.  Wallace,  73  Kan. 
291,  85  P.  139;  Western  Mfg.  Co.  v. 
Cotton,  31  Ky.  L.  R.  1130,  104  S.  W. 
758. 

17-47  Barrow  v.  Grant,  116  La.  952, 
41  S.  220,  parol  evidence  not  admis- 
sible to  show  vendee  named  in  a  con- 
veyance of  realty  was  not  real  ven- 
dee, since  that  is  not  the  kind  of  fraud 
that   causes  error. 

18-52  See  Ranch  v.  Lynch  (Del.),  89 
A.  134. 

18-54  Timmerman  v.  Whiting,  118 
Minn.  398,  137  N.  W.  9. 
18-55  Lumpkin  v.  Foley,  204  Fed. 
372,  122  C.  C.  A.  542;  Henderson  v. 
Gilliland  (Ala.),  65  S.  793;  Bruce  v. 
Citizens'  Bk.  (Ala.),  64  S.  82;  Morris 
v.  Barton  (Ala.),  60  S.  172;  Dudley  v. 
Stansberry,  5  Ala.  App.  491,  59  S.  379; 
Corney  v.  Corney,  108  Ark.  415,  159  S. 
W.  20;  Ferguson  v.  Trust  Co.,  99  Ark. 
45,  137  S.  W.  555;  In  re  Yoell's  Est., 
164  Cal.  540,  129  P.  999;  Ranch  v. 
Lynch  (Del.),  89  A.  134;  Stewart  & 
Donohoe  t:  Eng.  Co.  (Del.),  84  A.  209; 
Rogers  v.  Rogers,  6  Penne.  (Del.),  267, 
66  A.  374;  Nelson  v.  Hudgel,  23  Ida. 
327,  130  P.  85;  Koebel  v.  Doyle,  256 
111.  610,  100  N.  E.  154;  Mathias  v.  Mil- 
ler, 164  111.  App.  113;  Board  r.  Wolff, 
166  Ind.  325,  76  N.  E.  247;  Ashwell  v. 
Miller  (Ind.  App.),  103  N.  E.  37;  Larch 


V.  Holz  (Ind.  App.),  101  N.  E.  127;  Au- 
baugh  V.  Alexander  (la.),  146  N.  W. 
747;  Hessig-Ellis,  etc.  Co.  v.  Drug  Co. 
(la.),  143  N.  W.  569;  First  Nat.  Bk.  v. 
Osborn  (la.),  142  N.  W.  209;  Winfrey's 
Trustee  v.  Winfrev,  150  Ky.  138,  150  S. 
W.  42;  Spiller  v.  Bechard,  110  Me.  221, 

85  A.  752;  Ayers  r.  Farwell,  196  Mass. 
349,  82  N.  E.  35;  Donnelly  v,  Lyons, 
173  Mich.  515,  139  N.  W.  246;  Ray- 
mond V.  McKenna,  147  Mich.  35,  110 
N.  W.  121;  Troll  v.  City  (Mo.),  168  S. 
W.  167;  Kansas  City  v.  Woerishoeffer, 
249  Mo.  1,  155  S.  W.  779;  Avery  Co.  v. 
Powell,  174  Mo.  App.  628,  161  S.  W. 
335;  Donlon  v.  Donlon,  154  App.  Div. 
212,  138  N  .Y.  S.  1039;  Klein  v.  Gallin, 
141  N.  Y.  S.  831;  Buchall  v.  Higgins, 
109  App.  Div.  607,  96  N.  Y.  S.  241; 
Bellettiere  v.  Lawlor,  47  Misc.  161,  93 
N.  Y.  S.  471;  Shebley  v.  Quatman,  66 
Or.  441,  134  P.  68;  Ball  v.  Danton,  64 
Or.  184,  129  P.  1032;  Addleman  v.  L. 
&  H.  Co.,  242  Pa.  587,  89  A.  674;  Po- 
cono,  etc.  I.  Co.  v.  Co.,  214  Pa.  640,  64 
A.  398;  Barber  v.  Benner,  17  Pa.  C.  C. 
376;    First   Nat.   Bk.  v.   Harvev,    29   S. 

D.  284,  137  N.  W.  365  (cit.  the  text); 
Allen  V.  Kane  (Wash.),  140  P.  534. 
See  In   re  Walden,   etc.   Co.,   199   Fed. 
315;    Mut.  L.  Ins.  Co.  v.   Owen   (Ark.), 
164  S.  W.  720;  McLaughlin  v.  Thomas, 

86  Conn.  252,  85  A.  370;  Coffey  v. 
Scott,  66  Or.  465,  135  P.  88. 

20-58  Lumpkin  v.  Foley,  204  Fed. 
372,  122  C.  C.  A.  542;  In  re  Hawks,  204 
Fed.  309;  U.  S.  r.  Carter,  172  Fed.  1, 
96  C.  C.  A.  587;  Hardesty  v.  U.  S., 
168  Fed.  25,  93  C.  C.  A.  417;  Gonzales 
V.  Tucker,  101  Ark.  558,  142  S.  W.  824; 
Russell  V.  Brooks,  92  Ark,  509,  122  S. 
W.  649;  Providence  J.  Co.  v.  Nagel,  157 
Cal.  497,  108  P.  312;  Hopkins  v.  White, 
20  Cal.  App.  234,  128  P.  780;  Elliott  v. 
P.,  56  Colo.  236,  138  P.  39;  Kronfeld 
V.  Missal,  87  Conn.  491,  89  A.  95;  Mc- 
Laughlin V.  Thomas,  86  Conn.  252,  85 
A.  370;  Ranch  v.  Lynch  (Del.),  89  A. 
134;  Rogers  v.  Rogers,  6  Penne.  (Del.), 
267,  66  A.  374;  Cohen  v.  Friedman, 
259  HI.  416,  102  N.  E.  815;  Burnham  v. 
Roth,  244  III.  344,  91  N.  E.  472;  Fabian 
17.  Traeger,  215  111.  220,  74  N.  E.  131; 
Gandy  v.  Co.  (Ind.  App.),  90  N.  E.  915; 
Tyler  v.  Davis,  37  Ind.  App.  557,  75  N. 

E.  3;  Hessig-Ellis,  etc.  Co.  v.  Drug  Co. 
(la.),  143  N.  W.  569;  Johnson  v.  Car- 
ter, 143  la.  95,  120  N.  W.  320;  First 
Cong.  Church  V.  Terry,  130  la.  513,  107 
N.  W.  305;  Leach  v.  R.  Co.,  137  Ky. 
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292,  125  S.  W.  708;  Price  r.  Rosenberg, 

200    Mass.    36,    8o    N.    E.   8S7;    Hale    f. 

Harris,  169  Mich.  172,  134  N.  W.  1111; 

McNaut,'hton  v.   Smith,   136   Mi.h.   30S, 

99  N.  W.  3S2;  Zehnder  V.  Stark,  248  Mo. 

39,  134  S.  W.  92;  Birch  Tree  State  Blc. 

V.  Dowler,  167  Mo.  Aj)p.  373,  131  S.  W. 

784;    Baiita    v.   Ilubbell,    167    Mo.   App. 

38,   IjO  S.  W.   10S9;    Mosby   v.  Co.,  91 

Mo.  App.  500;  Kilpatrick  v.  ^Vilev,  197 

Mo.  123,  159,  95  S.  W.  213;  Bu.-hanau 
|i  V.  Buchanan,  73  X.  J.  Eq.  544,  68  A. 
i'         780;   Crosby  v.  Wells,  73   X.  J.  L.  790, 

67    A.    295;    Ash    v.    Meeks,    134    App. 

Div.   154,   lis   X.   Y.   S.   S21;    Tuttle   r. 

Tuttle,   146   N.   C.   4S4,   59    S.   E.    1008; 

Clough    v.   Dawson    (Or.),    138    P.    233; 

Porter  v.  O 'Donovan,  65  Or.  1,  130  P. 

393;  Phipps  v.  Willis,  53  Or.  190,  96  P. 

866;   "Williamson  v.   Co.,  42  Or.  153,  70 

P.   387,  532;    Quirk   v.  Ins.  Co.,   12  Pa. 

Super.  250;   Addlenian   r.   L.   &  H.  Co., 

242    Pa.    587,    89    A.    674;    Rochford    v. 

Barrett,   22   S.   D.   83,   115   X.   W.   522; 

Mclndoo  f.  Wood  (Tex.  Civ.),  162  S. 
W.    488;    Foix    r.    Moeller    (Tex.    Civ.), 

159    S.    W.    1048;    Morrison    v.    Cotton 

(Tex.    Civ.),   152   S.  W.   866;    Anderson 

r.    Crow    (Tex.   Civ.),   151    S.   W,   1080; 

Reed    v.   Hollowav    (Tex.    Civ.),    127    S. 

W.  1189;  Sniythe  i.  R.  Co.  (Vt.),  90 
A.  901;  Redwood  r.  Rogers,  105  Va. 
155,  53  S.  E.  6;  Harvev  v.  Xutter,  66 
W.  Va.  208,  66  S.  E.  363;  Deepwater 
Council  V.  Renick,  59  W.  Va.  343,  53  S. 
E.  552. 

See  Tn  re  Walden,  etc.  Co.,  199  Fed. 
315;  Hall  v.  Santangelo,  178  Ala.  447, 
60  S.  168;  Powers  v.  Phillips,  166  111. 
App.  407;  Combs  r.  Miller,  149  Kv.  546, 
149  S.  W.  906. 

21-50  Declarations  of  plaintiffs  tes- 
tator concerning  his  land  may  be 
proved  in  favor  of  his  devisee.  Foote 
r.  Brown,  SI  Conn.  218,  70  A.  6!>9,  stat- 
ute. 

21-GO  Southern  States  Fire,  etc.  Ins. 
Co.  r.  De  Long,  178  Ala.  110,  ."9  S.  61. 
22-02  Hall  r.  Santangelo,  178  Ala. 
447,  60  S.  168;  :^rnnn  r.  Dnrden,  6  Ala. 
App.  555,  60  S.  454;  Dudley  r.  Strins- 
berrv,  5  Ala  App.  491,  59  S.  379;  Fab- 
ian r.  Traeger,  215  111.  220,  74  N.  E. 
131;  Weigand  V.  Cannon,  118  111.  App. 
635;  Woods  f.  Shearer  (Ind.  App.),  105 
N.  E.  917;  Brakefiold  r.  Shelton,  76 
Kan.  451,  92  P.  709;  Oantt  r.  Brown. 
23S  Mo.  560,  142  S.  Wi.  422;  >rcKibbin 
r.  Dav,  74  Xeb.  424,  104  X.  W.  752; 
Schock  V.  Co.,  222  Pa.   271,  71   A.   94; 


Tioxell  f.  Malin,  9  Pa.  Super.  483; 
S(  lioeneman  r.  Weill,  3  Pa.  Super.  119; 
Dantzler  r.  Cox,  75  S.  C.  334,  55  S.  E. 
774;  Sullivan  &  Co.  i".  Ramsey  (Tex. 
Civ.),  1.55  S.  W.  580;  Johns  r.  Ins.  Co., 
76  Wash.  349,  136  P.  120. 
"It  is  indispensaWe  to  truth  and  to 
a  projier  administration  of  justice  that 
it  should  be  so."  Jackson  v.  S.,  2 
Ala.  App.  226,  57  S.  110. 
"Every  incident  of  a  fraudulent  trans- 
action is  admissible,  whenever  any  part 
of  that  transaction  is  called  in  ques- 
tion in  judicial  i)roceedings. "  Finberg 
r.  Robert,  85  Conn.  565,  84  A.  369. 
23-64  Lenoch  v.  Yoss  (Ta.),  136  X. 
W.  542;  Kurinsky  f.  Lynch,  201  Mass. 
28,  87  X".  E.  70;  Ward  v.  Cook,  158 
Mich.  283,  122  X.  W.  785;  Gasser  v. 
Wall,  115  Minn.  59,  131  X.  W.  8.50; 
Schock  V.  Co.,  222  Pa.  271,  71  A.  94. 
See  Stuke  v.  Glaser,  223  111.  316,  79  X. 
E.  105  (any  competent  evidence  admis- 
sible to  show  fraud  in  a  will);  C.  v. 
Dow  (Mass.),  105  X.  E.  995;  Ilankina 
r.  F.  c^;  M.  P.k.  (Okla.),  141  P.  272. 
Written  order  for  goods  alleged  to  have 
been  fraudulently  soM,  admissible. 
Louisiana  Co.  v.  Co.,  73  Ark.  542,  84  S. 
W.    1(1  }7. 

Correspondence  between  defendant  and 
a  third  person  relating  to  subject-mat- 
ter, admissible.  Sawver  r.  Walker,  204 
Mo.  1:M.  Iit2  S.  W. '.-.M. 
Contract  for  purchase  of  land  may,  in 
court's  discretion,  be  exchuled  where 
its  execution  is  admitted  and  only  is- 
sue is  as  to  actionable  deceit.  Lun- 
S(heon  r.  Wocknitz,  21  S.  D.  285,  111 
N.  W.  632. 

Failure  of  a  party  to  testify  is  to  bo 
considcrecl.  D.-mtzler  r.  ("ox,  75  S.  C. 
334,   ">  S.   1-:.   774. 

Existence  of  disease  in  animnls,  con- 
cerning which  no  representations  made, 
cannot  be  proved.  Power  i*.  Turner,  37 
Mimt.  521.  97  P.  950. 
23-65  Strong  f.  Repide,  213  U.  S. 
419;  Barnsdall  r.  O'Dav,  134  Fed.  S2S, 
67  C.  C.  A.  278;  Walker  r.  U.  S.,  152 
Fed.  m,  81  CCA.  329;  Kilpatrick  V. 
Wiley,  197  Mo.  123,  159,  95  S.  W.  213; 
Farmers  Bk.  r.  Yenney,  73  Xeb.  338, 
102  X.  W.  617;  Collins  r.  Chipman,  41 
Tex.  Civ.  563,  95  S.  W.  666. 
2  1-66  Schagun  v.  Co.,  162  Fed.  209, 
89  C.  C  A.  1S9,  clause  in  contract  giv- 
ing purchaser  right  to  reject  machine 
neiratives  intent  to  defraud. 
24-67     Fabian  v.  Traeger,  215  111.  220, 
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74  X.  E.  131;  Keltv  v.  MePeake,  113 
la.  567,  121  N.  W.  529.  See  McCaskey 
Eeg.  Co.  V.  Bennett,  6  Ala.  App.  185, 
60  S.  541;  Chicago  &  A.  E.  Co.  r.  Jen- 
nings, 217  III.  494,  75  N.  E.  5G0;  Kempe 
V.  Bennett,  134  la.  247,  111  N.  W.  926; 
Leach  v.  E.  Co.,  137  Ky.  292,  125  S.  W. 
708;  Price  v.  Eosenberg,  200  Mass.  36, 
85  N.  E.  887;  Walsh  v.  Taitt,  142  Mich. 
127,  105  N.  W.  544;  Carter  v.  Gardner, 
95  Miss.  651,  48  S.  615. 
Mental  weakness  of  person  alleged  to 
have  been  defrauded  may  be  shown. 
Bloomer  v.  Gray,  10  Ind.  App.  326,  37 
N.  E.   819. 

Promise  to  employ  plaintiff  as  officer 
in  new  corporation  may  be  shown.  Mc- 
Donald V.  Smith,  139  Mich.  211,  102  N. 
W.  668. 

25-68  Eastern  T.  &  B.  Co.  v.  Cun- 
ningham, 103  Me.  455,  70  A.  17;  Fitz- 
gerald V.  Frankel,  109  Va.  603,  64  S. 
E.  941. 

25-69  Leach  v.  E.  Co.,  137  Ky.  292, 
125  S.  W.  708. 

25-70  Del  Vecchio  v.  Savelli,  10  Cal. 
App.  79,  101  P.  32,  subsequent  profits 
of  business. 

25-71  Long-L.  H.  Co.  v.  Ewing,  8 
Ala  App.  657,  62  S.  341;  Springhetti 
V.  Hahnewald,  54  Colo.  383,  131  P. 
266;  American  B.  &  L.  Assn.  v.  Fow- 
ler, 46  Ind.  App.  285,  88  N.  E.  118 
(agent's  statement  of  opinions);  City 
Nat.  Bk.  f.  Jordan,  139  la.  499,  117  N. 
W.  758. 

Declaration  as  res  gestae. — Bolds  v. 
Woods,  9  Ind.  App.  657,  36  N.  E.  933. 
26-72  Ward  v.  Cook,  158  Mich.  283, 
122  N,  W.  785. 

26-73  Larson  v.  Thoma,  143  la.  338, 
121  N.  W.  1059;  Johnson  County  S.  Bk. 
V.  Eedfearn,  141  Mo.  App.  386,  125  S. 
W.  224;  Mc Adams  v.  Mc Adams,  80  O. 
St.  232,  88  N.  E.  542  (grantor's  declar- 
ations admissible  to  rebut  presumption 
of  fraud  on  grantee's  part;  not  compe- 
tent to  show  fraud  if  made  in  latter 's 
absence).  See  Western  C.  etc.  Co.  v. 
Anderson,  45  Tex.  Civ.  513,  101  S.  W. 
1061.  But  see  Walsh  r.  Paine,  123 
Minn.  185,  143  N.  W.  718. 
Statements  made  to  other  creditors  at 
about  the  same  time,  admissible. 
Storms  V.  Horton,  77  Conn.  334,  59  A. 
421.  Statements  made  by  agent  of  one 
party  to  agent  of  other,  admissible. 
Johnston  Countv  S.  Bk.  V.  Chase,  151 
N.  ('.  108,  65  S"  E.  745. 
26-74     Tooker  v.  Alston,  159  Fed.  599, 


86  C.  C.  A.  425,  (similar  statements  to 
others);  McDonald  v.  Smith,  139  Mich. 
211,  102  N.  W.  668  (declarations  of  co- 
conspirator) ;  Weil  V.  Cohu,  4  Pa.  Super, 
443.  But  see  Pierce  V.  Cole,  110  Me. 
134,  85  A.  567. 

26-75     See  Parker  v.  U.  S.,  203  Fed. 

950,  122  C.  C.  A.   252. 

27-76     Colonial   S.    Co.   v.   Larson,   47 

Colo.  25,  105  P.  861;  Mutual  E.  L.  Ins. 

Co.  V.  Seidel,  52  Tex.   Civ.  278,  113  S. 

W.  945;  Belka  v.  Allen,  82  Vt.  456,  74 

A.  91. 

Declarations  by  decedent  in  absence  of 

parties,    inadmissible.      Lusse    v.    Lusse, 

140   Mo.  App.  497,   120   S.  W.   114. 

27-77  Bennett  r.  McLeod,  10  West. 
L.  Eep.  (Can.)  56;  Czarnecki  v.  Dereck- 
tor,  81  Conn.  338,  71  A.  354;  Gillespie 
V.  Co.,  236  111.  188,  86  N.  E.  219;  Mut- 
ual Mfg.  Co.  V.  Moore,  137  Ky.  130,  125 
S.  W.  267. 

27-78  In  re  Cramer,  175  Fed.  879. 
28-82  Ireland  v.  Scharpenberg,  54 
Wash.  558,  103  P.  801.  See  Donnelly 
V.  Co.,  102  Md.  1,  61  A.  301;  Hines  v. 
Eoyce,  127  Mo.  App.  718,  106  S.  W. 
1091;  Keeler  v.  Seaman,  47  Misc.  292, 
95  N.  Y.  S.  920. 

29-84  Edward  Malley  Co.  v.  Button, 
77  Conn.  571,  60  A.  125;  Hartford  L. 
Ins.  Co,  V.  Hope,  40  Ind.  App.  354,  81 
N.  E.  595,  1088;  Power  V.  Turner,  37 
Mont.  521,  97  P.  950;  Crompton  v.  Bee- 
die,  83  Vt.  287,  75  A.  331.  Failure  of 
vendor  to  invite  tests  of  quality  of 
goods  which  could  not  otherwise  be  de- 
termined, relevant.  Ward  v.  Cook,  158 
Mich.  283,  122  N.  W.  785. 
29-85  Strong  v.  Eepide,  213  II.  S. 
419;   Stewart  V.  Joyce,   201   Mass.   301, 

87  N.  E.  613;  Phelps  r.  Jones,  141  Mo. 
App.  223,  124  S.  W.  1067;  Moehlenpah 
V.  Mavhew,  138  Wis.  561,  119  N.  W. 
826.  See  Tevis  v.  Evan,  233  U,  S.  273, 
34  Sup.  Ct.  481. 

29-86  Concealment  of  fact  by  agent 
that  at  time  of  becoming  such,  he  had 
a  probable  customer  for  principal 's 
property,  not  evidence  of  fraud.  Lar- 
son V.  Thoma,  143  la.  338,  121  N.  W. 
1059. 

30-87  Kelty  v.  McPeake,  143  la.  567, 
121  N.  W.  529. 

30-89  See  In  re  Cramer,  175  Fed. 
879. 

31-90  Carter  ;;.  Gardner,  95  Miss. 
651,  48  S.  615;  Colston  v.  Miller,  P5  W. 
Va.  490,  47  S.  E,  268. 
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32-98  Berenson  v.  Conant,  214  Mass. 
127,  101  N.  E.  60. 

33-11  Tooker  v.  Alston,  l."i9  Fed.  599, 
8G  C.  C.  A.  42.3;  Exchange  Bk.  v.  Moss, 
149  Fed.  340,  79  C.  C.  A.  278;  Charles 
V.  S.,  58  Fla.  17,  50  S.  419;  Saffold  v. 
S.,  11  Ga.  App.  329,  75  S.  E.  338;  Fab- 
ian V.  Traeger,  215  111.  220,  74  N.  E. 
131;  Standard  Mfg.  Co.  r.  Brons,  118 
111.  App.  632;  Hartford  L.  Ins.  Co.  f. 
Hope,  40  Ind.  App.  354,  81  X.  E.  595, 
1088;  McCombs  v.  Ins.  Co.  (la.),  141 
N.  W.  327;  Cahill  r.  Applogarth,  98  ^fd. 
493,  56  A.  794;  Ward  r.  Cook,  158  Mich. 
283,  122  N.  W.  785;  Crosby  v.  Wells,  73 
N.  J.  L.  790,  67  A.  295;  Neuniever  f. 
Hooker,  131  App.  Div.  592,  116  N.  Y. 
S.  204;  Ettlinger  v.  Weil,  94  App.  Div. 
291,  87  N.  Y.  S.  1049,  r<v.  on  other 
points.  184  N.  Y.  179,  77  N.  E.  31 ;  S.  v. 
Tallev.  77  S.  C.  99,  57  S.  E.  618;  Loftus 
V.  Stiirgis  (Tex.  Civ.),  1G7  S.  W.  14; 
Ogden  Val.  etc.  Co.  v.  Lewis  (Utah), 
125  P.  687. 

See  C.  r.  Dow  (Mass.),  105  N.  E.  995; 
Carnahan  r.  Moore,  70  Wash.  623,  127 
P.  195.  Comp.  Mahler  V.  Beishline,  46 
Colo.  603,  105  P.  874. 
35-12  P.  r.  Donaldson,  255  Til.  19,  99 
N.  E.  62;  Loftus  r.  Sturgis  (Tox.  Cr,), 
167  S.  W.  14. 

35-13     Ogden   Val.    etc    Co.    r.   Lewis 
(l^tnh),   125    P.   687. 
35-14     McCombs  v.  Ins.  Co.  (Ta.),  141 
N.  W.   327;    Murrav   r.   Moore.   104  Va. 
707,  52  S.  E.  381.     See  Saveland  r.  Con- 
nors, 121    Wis.  28,  98  N.  W.  933. 
Fraud   of   others   practiced    upon    same 
plaintifT,   incompetent.     Obst   r.   Unner- 
stall,   ^'^A    Mo.   383,   83  S.  W.   450. 
Incompetent    for    the    purpose    of    cor- 
roborating  ]>laintiflf   or   to   prove  guilt.v 
knowledge    in    defendant    of    frauds    of 
its  agents.    Bucklev  r.  Co.,  113  111.  App. 
210. 

Not  material  as  to   damages.     Pitchel 
r.  Webber,  104  Me.  401,  71    A.  1031. 
35-15     See    Hobbs    r.    Boatright,    195 
]\ro.  r.93,  93  S.  W.  934. 
35-17     Stewart    r.    Wright,    117    Fed. 
321,  77  C.  C.  A.  499. 
36-19     Edward   ^rallev  Co.  r.  Button, 
77  Conn.  571,  60  A.  125. 
37-24     McCombs  r.  Ins.  Co.  (Ta.),  141 
N.   W.   327;    Benson    r.  Murton,   66  Or. 
199,  133  P.  340,  11*^9;   TTouston,  etc.  'R. 
Co.    r.    Johnson.    103    Tex.    320,    127    S. 
W.  539;  Zavala,  etc.  Co.  r.  Tolbert  (Tex. 
Civ.).   165  S.  W.   29.     See  Potterton  r. 
Condit    (Mass.),    105    N.    E.   443. 


38-27     Barrel!    r.    Dickinson,    S2    Vt. 
551,  74  A.  234.     Comp.  Fabian  r.  Trao- 
ger,  215  111.  220,  74  X.  E.  131. 
39-33     In  re  K.vte,  174  Fed.  867. 
Report  made  to  state  officer  is  on  same 
footing  as  if  made  to  mercantile  agen- 
cv.     Dime  S.  Bk.  r.  Fletcher,  158  Mich. 
1(;2,  122  X\  W.  540. 
Statement  by  bankrupt. — In  re  Foster, 
1S6  Fed.  254. 

40-34  trills  V.  Brill,  105  App.  Div. 
3S9,  94  X.  Y.  S.  163;  Katzenstein  v. 
Co.,  41   Tex.   Civ.  106,  91  S.  W.  360. 

40-35     See      supra,      "Bankruptcy," 

232-78, 

40-40     Mills  r.  Brill,  supra. 
41-42     Hot  Springs  R.  Co.  f.  McMil- 
lan, 76  Ark.   88,  88   S.  W.  846. 
41-45     ^fcDonough     r.     Williams,     86 
Ark.  600,  112  S.  W.  164;  Solis  v.  Will- 
iams. 205  Afass.  350,  91   N.  E.  148. 
42-46  '  See  Hibbets  r.   Thrclkeld.   137 
la.   ]()4,   114   X.   W.   1045;   Thompson    r. 
Kandall,  28  Kv.  L.  R.  716,  90  S.  W.  251. 
42-47     Richards    r,    Sutter,    94    Ark. 
621,    125    S.    W.    1018.     See   Lin-lley    r. 
Kemp,  38  Ind.  App.  355,  76  X.  E.  798; 
X>w   England   L.   &   T.   Co.    v.   Browne, 
177  Mo.  412,  76  S.  W.  954. 
42-48     See    Mattauch    r.    Walsh,    136 
la.    225,    113    N.   W.    818,   members    of 
same  church. 

42-50  Semper  r.  Englehart,  140  Ta. 
286,  118  X.  W.  318  (age  and  physical 
condition  of  grantor);  Lukert  r.  Ed- 
ridge  (^ront.'),  139  P.  999  {cit.  6  Ex- 
ovrLop.KDiA  OF  EviDKNTK  42).  See  Cap- 
ital F.  Ins.  Co.  r.  Montgomery.  81  .\rk. 
508,  99  S.  W.  687;  Prater  f.  Peters,  31 
Ivy.  L.  R.  1311,  10.^  S.  W.  102;  Bilaf- 
aky  V  Ins.  Co.,  192  Mass.  504,  78  X. 
E,  534  (relevant  solelv  on  issue  of  reli- 
ance); Obst  r.  Unnerstall,  184-  Mo.  383. 
83  S.  W.  450. 

42-51  Semper  v.  Englehart,  110  Ta. 
286,  118  X.  W.  318. 

43-56  Fabian  r.  Traeger.  215  HI.  220, 
74  X^.  E.  131;  C,  r.  Dow  (Mass.\  10.1  X. 
v..  995;  Solis  V.  Williams.  205  Mass. 
350,  91  N.  E.  148;  Tlincs  r.  Rovce.  127 
Mo.  App.  718,  106  S.  W.  1091.'  See  C 
r.  Dow  C^Iass.),  105  X.  E.  995. 
-44-59  Insolvency  at  time  of  receipt 
of  goods  ordered  several  months  yrc- 
viouslv.  not  evidence  of  fraud.  Avers 
r.  Favwoll.  196  Mass.  319.  82  X.  E.'  35. 
45-60  Mills  r.  Brill.  105  App.  Div. 
389.  94  N.  Y.  S.  K,3.  testimony  of  wit 
nesses  they  would  have  lent  defendant 
money,  incompetent. 
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45-61  Betts  r.  Howard  (la.),  HS  X. 
W.  281. 

45-62  Turner  v.  Washburn,  25  Ky. 
L.  R.  2198,  SO  S.  W.  4G0;  Johnson  t: 
Woodworth,  134  App.  Div.  715,  119  N. 
Y.  S.  146;  Bruner  v.  Cobb,  36  Okla.  228, 
131  P.  165;  Moore  v.  Miller  (Tex.  Civ.), 
155  S.  W.  573.  See  Covington  r.  Shin- 
kle,  25  Ky.  L.  R.  73,  74  S.  W.  652;  Odd 
Fellows  Assn.  v.  Dayton,  25  Ky,  L.  R. 
665,  76  S.  W.  181. 

45-63  Stevens  r.  Ozburn,  1  Tenn.  Ch. 
App.  213. 

45-64  Steinfeld  v.  Nielsen,  12  Ariz. 
381,  100  P.  1094;  Worth  v.  Watts,  74 
N.  J.  Eq.  609,  70  A.  357. 
Proof  as  to  inadequacy  must  be  lim- 
ited to  time  contract  made.  Steinfeld 
f.  Nielsen,  12  Ariz.  381,  100  P.  1094. 
45-65  Richards  v.  Sutter,  94  Ark. 
621,  125  S.  W.  1018;  Beach  v.  Wilton, 
244  111.  413,  91  N.  E.  492;  Worth  f. 
Watts,  74  N.  J.  Eq.  609,  70  A.  357; 
Beacon,  etc.  Co.  v.  Bowen  (R.  I.),  82 
A.  81;  Klaveness  v.  Freese  (S.  D.),  145 
N.  W.  561;  Belka  v.  Allen,  82  Vt.  456, 
74  A.  91  (offer  to  resell  property  at 
one-half  stipulated  price,  competent 
though  made  two  years  after  sale) ; 
Deepwater  C.  v.  Renick,  59  W.  Va.  343, 
53  S.  E.  552;  Moehlenpah  v.  Mayhew, 
138  Wis.  561,  119  N.  W.  826. 
46-66  Johnson  v.  Woodworth,  134 
App.  Div.  715,  119  N.  Y.  S.  146. 
46-67  Steinfeld  r.  Nielsen,  12  Ariz. 
381,  100  P.  1094,  applying  rule  of  text 
where  parties  had  equal  knowledge  of 
value. 

47-70  Skeels  v.  Porter  (la.),  145  N. 
W.  332;  Vaupel  v.  Mulhall,  141  la.  365, 
118  N.  W.  272,  appr.  Likes  v.  Baer,  10 
la.  89)  stated  in  corresponding  note  in 
original);  Ganow  v.  Ashton,  32  S.  D. 
458,  143  N.  W.  383. 
Market  value  of  incumbered  property 
is  basis  upon  which  adequacy  of  con- 
sideration tested.  Koppe  v.  Koppe,  57 
Tex.  Civ.  204,  122  S.  W.  68. 
47-71  Schwitters  v.  Springer,  236 
JII.  271,  86  N.  E.  102  (income  producing 
capacity);  Wotesbek  v.  Newman,  151 
Wis.  365,  138  N.  W.  1000. 
Evidence  that  mortgage  was  for  full 
value,  competent.  Nagel  v.  Davis  (la.), 
143  N.  W.  1087. 

47-72  Financial  condition  of  corpor- 
ation respecting  which  representations 
made  may  be  shown.  Thayer  v.  Sehlev, 
137  App.  Div.  166,  121  N.  Y.  S.  1064. 
48-73  Drake  v.  Holbrook,  25  Ky.  L. 
E.  1489,  78  S.  W.  158. 


All  facts  and  circumstances  connected 
with  the  letting  and  performance  of 
contract  for  public  work  are  to  be 
considered  in  ascertaining  whether 
price  excessive.  Expert  testimony  is 
not  convincing  if  it  does  not  regard  ^. 
them.  Burke  v.  Cleveland,  6  O.  N.  P.  « 
(N.  S.)   225.  Til 

49-75  Pierce  v.  Cole,  110  Me.  134, 
85  A.  567;  Wilson,  etc.  Co.  v.  Atkinson, 
162  N.  C.  298,  78  S.  E.  212;  Luckenbach 
V.  Thomas  (Tex.  Civ.),  166  S.  W.  99. 
See  vol.  3,  pp.  6,  12,  notes  9,  22,  and 
supplement  thereto. 

49-76  Luckenbach  v.  Thomas  (Tex, 
Civ.),  166  S.  W.  99.  See  vol.  3,  p.  6, 
n.  9,  and  supplement  thereto. 
50-80  Luckenbach  v.  Smith,  14  Cal. 
App,  139,  111  P.  266;  Chandler-Black- 
stad  Merc.  Co.  v.  Price  &  Co.,  10  Ga. 
App.  383,  73  S.  E.  413;  Gasser  v.  Wall, 
115  Minn.  59,  131  N.  W.  850;  Tuttle  v. 
Tuttle,  146  N.  C.  484,  59  S.  E.  1008, 
Evidence  held  sufficient.  —  Miller  v. 
Bricker,  117  Minn.  394,  136  N.  W.  14. 
Evidence  insufficient. — Adams  i".  S.,  10 
Ga.  App.  801,  74  S.  E.  95;  Burke  v. 
Berry,  152  la.  110,  131  N.  W.  753;  Dia- 
mond V.  Shriver,  114  Md.  643,  80  A, 
217;  Wann  v.  Scullin,  235  Mo.  629,  139 
S.  W.  425;  Allen  Kingston  Motor  Car 
Co.  V.  Bank,  145  App.  Div.  294,  129  N. 
Y.  S.  1070;  Lunschen  v.  Barnhart,  27 
S.  D.  449,  131  N.  W.  501;  Cooper  v. 
Fisher,  63  Wash,  489,  115  P,  1041, 
50-81  Morrison  t:  Martin,  84  Conn. 
628,  80  A,  716;  Chicago  C.  R.  Co.  v. 
IThter,  212  111.  174,  72  N.  E.  195;  Tyler 
V.  Davis,  37  Ind.  App.  557,  75  N.  E.  3; 
Gipe  V.  R,  Co.,  41  Ind.  App,  156,  82 
N,  E.  471;  New  v.  Jackson,  50  Ind. 
App.  120,  95  N,  E,  328;  Chesapeake,  etc. 
Co.  v.  Magowan,  147  Ky.  422,  144  S. 
W.  80;  Hawley  v.  Wicker,  117  App. 
Div.  638,  102  N.  Y.  S.  711;  Robinson 
V.  Roberts,  20  Okla.  787,  95  P.  246; 
Clough  V.  Dawson  (Or.),  138  P.  233; 
Porter  v.  O 'Donovan,  65  Or.  393,  130 
P.  393;  Kabat  v.  Moore,  48  Or.  191,  85 
P.  506;  Fry  v.  Co.,  219  Pa.  514,  69  A.  56; 
McDoel  v.  Jordan  (Tex.  Civ.),  151  S. 
W.  1178. 

See  Drobney  v.  Steel  Co.,  204  Fed.  11, 
122  C.  C.  A.  325. 

Whether  representation  is  opinion  or 
fact  is  for  jury.  Williamson  v.  Harris, 
167  Mo.  App.  347,  151  S.  W.  500. 
What  are  or  are  not  material  induce- 
ments is  for  iurv.  Kehl  v.  Abram,  210 
111.  218,  71  N.  E.  347. 
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50-S2  Scott  1-.  Burnight,  131  la.  507, 
107  X.  W.  422;  Mattauch  r.  Walsh, 
136  la.  225,  113  X.  W.  818;  Patten 
f.  Fiel.l,  108  Me.  299,  81  A.  77;  Mosby 
v.  Co  ,  91  Mo.  App.  500  (slight  circum- 
stances warrant  submission). 
51-83  In  re  Mfg.  Co.,  173  Fed.  480, 
97  C.  C.  A.  486;  McXaughton  v.  Smith, 

136  Mich.  368,  99  N.  W.  382;  Hubbard 
1-.  :\r(Lean,  122  Wis.  75,  99  N.  W.  46.3. 
51-84  In  re  Hawks,  204  Fed.  309; 
King  v.  Lamborn,  186  Fed.  21,  108  C. 
C.  A.  123;  Wendling  L.  Co.  v.  Co.,  153 
Cal.  411,  95  P.  1029;  Magaw  v.  Hunt- 
ley, 36  App.  Cas.  (D.  C.)  26;  Neyans 
v.  Dickinson  Bros.,  138  Ky.  760,  129 
S.  W.  100;  Willoughby  v.  Pope,  101 
Miss.  808,  58  S.  705;  Barr  r.  Sofranski, 
130  App.  Div.  783,  115  N.  Y.  S.  533; 
Addleman  v.  L.  &  H.  Co.,  242  Pa.  587, 
89  A.  674;  Sebring  v.  Brickley,  7  Pa. 
Super.  198;  Dickenson  v.  Ranisev,  115 
Va.  521,  79  S.  E.  1025;  Deepwater  C. 
r.  Renick,  59  W.  Va.  343,  53  S.  E.  552; 
Mullen  r.  Searls  Co.,  69  W.  Va.  790,  72 
S.  E.  J089;  Sansom  v.  Wolford,  60  W. 
Va.  380,  55  S.  E.  1020;  Hubbard  r.  Mc- 
Lean, 122  Wis.  75,  99  N.  W.  465;  Doh- 
men  Co.  v.  Ins.  Co.,  96  Wis.  38,  71  X. 
W.  69;  Miles  i\  Co.,  124  Wis.  278,  102 
X.  W.  555.  See  Board  v.  Bobbins,  82 
Conn.  623,  74  A.  938. 

Proof  held  insufficient. — Oiers  v.  Hud- 
son, 102  Ark.  232,  143  S.  W.  916;  Gray- 
son-McLeod  Lumber  Co.  V.  Slack,  102 
Ark.  79,  143  S.  W.  581. 
5a-85  Am.  H.  &  D.  Co.  r.  Hall,  110 
111.  App.  4G3;  Latta  r.  Coffoen,  140  la. 
51.5,  118  X.  W.  881;  Baker  i\  Mathow. 

137  Ta.  410,  115  X.  W.  15;  Long  r. 
Davis,  136  la.  734,  114  X.  W.  197;  El- 
wood  r.  Tiemair,  91  Kan.  842,  139  P. 
362;  Gehlert  r.  Quinn,  35  Mont.  451,  90 
P.  168;  Tuttle  v.  Tuttle,  146  X.  C.  464, 
59  S.  E.  1008;  Virginia  Ins.  Co.  v. 
Hogue,  105  Va.  355,  54  S.  E.  8.  And 
see  Maginnis  v.  Storrs,  152  111.  App. 
454. 

And  sufficient  to  satisfy  court.  Dor- 
rington  v.  Carpenter,  171  Mich,  652,  137 
X.  W.  538. 

As  against  purchaser  from  plaintiff's 
vendee  latter 's  conclusion  he  liad  not 
sold  the  land  is  not  proof  of  fraud. 
Salmen  B.  &  L.  Co.  c.  Peterson,  121 
La.  528,  46  S.  616. 

52-86  In  re  Hawks,  204  Fed.  309; 
State  Bk.  v.  Emge  (Ta.),  108  X.  W. 
530;  Adkins  ?\  Stewart  (Kv.),  166  S. 
W.  984;  Hurst  r.  Duff.  156  Kv.  218,  160 
S.  W.   953;    Winfrey's  Trustee   v.   Win- 


frey, 150  Ky.  138,  150  S.  W.  42;  Gorra- 
ley  V.  Dangel,  214  Mass.  5,  li)0  X.  E. 
1084;  Averv  Co.  V.  I'owell,  174  Mo. 
App.  628,  aei  S.  W.  335. 
See  Duryea  v.  Zimmerman,  121  App. 
Div.  560,  106  X.  Y.  S.  237. 
53-87  Colwell  v.  Xeufeld  (Can.),  U 
West.  L.  Rep.  5S3  ("clearest  and  most 
convincing");  Drew  v.  Co.  (Ala.),  65 
S.  71;  Xelson  v.  Hudgel,  23  Ida.  327, 
130  P.  85;  Gillespie  r.  Co.,  236  111.  188, 
86  N.  E.  291;  Detrick  v.  Patterson 
(la.),  141  X.  W.  32.5;  Betts  v.  Howard 
(la.),  118  X.  W.  281;  Liberty  v.  Haines, 
103  Me.  182,  68  A.  738;  Strout  v. 
Lewis,  104  Me.  65,  71  A.  137;  Hender- 
son V.  Ressor,  141  Mo.  App.  540,  126  S. 
W.  203;  Griffin  r.  Co.,  140  X.  C.  514, 
53  S.  E.  307;  Moore  v.  Adams,  26  Okla. 
48,  108  P.  392;  Shebley  v.  Quatman,  66 
Or.  441,  134  P.  68;  Redwood  v.  Rogers, 

105  Va.  155,  53  S.  E.  6;  Dovle  v.  Lang- 
don  (Wash.),  141  P.  352;  Allen  V.  Kane 
(Wash.),  140  P.  531;  Bahrs  r.  Runkle 
(Wash.),  139  P.  637;  Uhlbright  r.  Mul- 
cahv,  78  AVash.  9,  138  P.  314;  Pierce  v. 
Elec.  Co.,  78  Wash.  167,  138  P.  666; 
In  re  Ball's  Will,  153  Wis.  27,  141  X. 
W.  8;  Schiefelbein  v.  Co.,  139  Wis.  612, 
120  X^  W.  398. 

See  Barnes  r.  Willis,  65  Fla.  363,  61 
S.  828. 

"Clear  and  convincing  proof"  means 
proof  suflicicnt  to  ovonoine  presump- 
tion of  innocence.  Virginia  Ins.  Co. 
r.  Hogue,  105  Va.  355,  54  S.  E.  8. 
53-88  Lepley  v.  Anderson  (Wis.), 
125  X.  W.  433  (degree  of  certainty  jiro- 
duced  by  clear  and  satisfactory  evi- 
dence) ;    Bowe   v.   Gage,    127   Wis.   245, 

106  X.  W.   1074. 

53-89  Zohnder  v.  Stark,  248  Mo.  39, 
154  S.  W.  92. 

53-90  Direct  testimony  of  plaintiff 
sufficient.  Bilafskv  r.  Ins.  Co.,  192 
Mass.  504,  78  X.  E.  534;  Ellis  r.  Ellis, 
1  Tenn.  Ch.  198  (though  uncorrobor- 
ated). 

54-91  Tanton  v.  Martin,  SO  Kan.  22, 
101  P.  461;  Int.  Harv.  Co.  r.  Fleming, 
109  Me.  104,  82  A.  843;  Hodges  f.  Wil- 
son, 165  X.  C.  233,  81  S.  E.  340.  See 
Z^Iaginnis  V.  Storrs,  152  111.  App.  454; 
X'orton  V.  Bruce,  77  Kan.  597,  95  P. 
389;  Owen  r.  U.  S.  Sur.  Co.,  38  Okla. 
123,  131  P.  1091.  But  see  In  re  Hawks, 
204  Fed.  309. 

54-92  Brooks  v.  Culver.  168  Mich. 
436.  134  X.  W.  470. 

54-94  Montgomery  M.  Mfg.  Co.  v. 
Leith,  162  Ala.  246,"  50  S.  210;  Gehlert 
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V.  Quinn,  35  Mont.  4.j1,  90  P.  16S  (clear 
and  distinct). 

55-97  Am.  H.  &  D.  Co.  v.  Hall,  110 
111.  App.  463;  McNaughton  i:  Smith, 
136  Mich.  368,  99  N.  W.  382;  Walsh  v. 
Taitt,  142  Mich.  127,  105  N.  Wl  544. 
Comp.  Bowe  i\  Gage,  127  Wis.  245,  106 
N.  W.  1074. 

55-1  Wann  v.  Scullin,  210  Mo.  429, 
109  S.  W.  688. 

To  set  aside  a  judgment  fraud  must 
be  established  by  clear,  strong,  and 
cogent  evidence,  leaving  no  room  for 
reasonable  doubt  of  its  existence.  Lie- 
ber  r.  Lieber,  239  Mo.  1,  143  S.  W.  458. 
Presumptive  evidence  may  establish 
fraud.  Buchanan  r.  Buchanan,  73  N. 
J.  Eq.  544,  68  A.  780. 
Strong  evidence  of  a  convincing  nature, 
necessary.  Western  Mfg.  Co.  v.  Cot- 
ton, 31  Ky.  L.  E.  1130,  104  S.  W. 
758. 

56-2  Crane  r.  Schaefer,  140  111.  App. 
647,  657;  dist.  P.  v.  Sullivan,  218  111. 
419,  75  N.  E.  1005;  Tuttle  v.  Tuttle, 
146  N.  C.  484,  59  S.  E.  1008;  Virginia 
Ins.  Co.  V.  Hogue,  105  Va.  355,  54  S. 
E.  8. 

Execution  of  judgment  not  restrained 
unless  cause  therefor  is  shown  "beyond 
all  reasonable  controversy  by  evidence 
clear,  convincing  and  satisfactory." 
Boring  V.  Ott,  138  W5s.  260,  119  N. 
W.  865. 

56-5  U.  S.  V.  Collett,  159  Fed.  932, 
87  C.  C.  A.  460. 

56-9  U.  S.  V.  Collett,  supra;  Mastin 
V.  Noble,  157  Fed.  506,  85  C.  C.  A.  98 
(must  be  clear,  unequivocal  and  con- 
vincing) ;  Langley  v.  Fitzgerald,  43 
Colo.  301,  95  P.  923  ("most  clear  and 
convincing  proof"). 
Negative  allegation  may  be  supported 
by  less  proof  than  an  affirmative  one. 
Del  Vecehio  v.  Savelli,  10  Cal.  App.  79, 
101  P.  32. 

57-11  Making  of  representation  evi- 
dence of  the  slight  value  of  the  prop- 
erty competent  to  prove  alleged  repre- 
sentation not  made.  Aldrich  v.  Scrib- 
ner,  146  Mich.  609,  109  N.  W.  1121. 
But  under  statute  of  frauds  oral  evi- 
dence is  inadmissible  to  prove  making 
of  false  representation  as  to  character, 
conduct  or  credit  of  third  person. 
Knight  V.  Eawlings,  205  Mo.  412,  104 
S.  W.  38.  See  Getchell  v.  Dusenbury, 
145  Mich.  197,  108  N.  W.  723.  But 
where  corporation  whose  credit  misrep- 
resented was  only  an  instrument  in  the 
scheme  to   defraud  parol   evidence  was 


received.  McDonald  i.  ymith,  139  I\Iich. 
211,  102  N.  W.  668. 

Admissions. — Making  the  representa- 
tion may  be  proved  by  admissions  in 
pleadings.  Crandall  v.  Parks,  152  Cal. 
772,  93  P.  1018. 

57-12  Stewart  v.  Fleming,  105  Ark. 
37,  150  S.  W.  128;  Barclay  v.  Deyerle, 
53  Tex.  €iv.  236,  116  S.  W.  123  (nega- 
tive) ;  Kathan  r.  Comstock,  140  Wis. 
427,  122  N.  W.  1044.  See  In  re  Mfg. 
Co.,  173  Fed.  480,  97  C.  C.  A.  486; 
Zagarino  f.  Kurzrok,  135  App.  Div.  763, 
119  N.  Y.  S.  907;  Howe  v.  Martin,  23 
Okla.  561,  102  P.  128;  Buchanan  r.  Bur- 
nett, 102  Tex.  492,  119  S.  W.  1141. 
Intent  must  be  proved  except  in  equity 
actions  for  rescission,  etc.  Hartford 
L.  Ins.  Co.  V.  Hope,  40  Ind.  App.  354, 
81   N.  E.  595,  1088. 

58-13  ■  Kerf oot  v.  Yeo  (Can.),  11 
West.  L.  Eep.  355;  Vincent  f.  Corbett, 
94  Miss.  46,  47  S.  641;  Peters  r.  Loh-  j| 
man,  171  Mo.  App.  465,  156  S.  W.  783;  *^ 
Spead  V.  Tomlinson,  73  N.  H.  46,  59 
A.  376;  Mayor  v.  Co.,  77  N.  J.  L.  732, 
73  A.  484  (intent  to  deliver  less  quan-  ,^ 
tity  of  coal  than  ordered) ;  Buchall  v.  ^ 
Higgins,  109  App.  Div.  607,  96  N.  Y. 
S.  241;  Durvea  V.  Zimmerman,  121  App. 
Div.  560,  106  N.  Y.  S.  237;  Moran  v. 
Brown,  113  N.  Y.  S.  1038;  King  v. 
Howeth  &  Co.  (Okla.),  140  P.  1182. 
58-14  Kimber  v.  Young,  137  Fed. 
744,  70  €.  C.  A.  178;  Am.  Bldg.  & 
L.  Assn.  V.  Hughes,  46  Ind.  App.  248, 
92  N.  E.  180;  Gahren  v.  Nat.  Bk.,  157 
Ky.  266,  162  S.  W.  1135;  Peters  v.  Loh- 
mkn,  171  Mo.  App.  465,  156  S.  W.  783; 
Eay  County  S.  Bk.  v.  Hutton,  224  Mo. 
42,  123  S.  W.  47;  Serrano  V.  Co.,  117 
Mo.  App.  185,  93  S.  W.  810;  Lambert 
V.  Elmendorf,  124  App.  Div.  758,  109 
N.  Y.  S.  574;  Button  V.  Pyle,  7  Pa. 
Super.  126;  Curtley  v.  Soc,  46  Wash. 
50,  89  P.  180. 

Evidence  insufficient. — Foster  i>.  U.  S., 
188  Fed.  305;  Bumpas  V.  Stein,  18  Ida. 
578,  111  P.  127. 

59-15  Contra  where  representation  is 
made  as  of  maker's  knowledge  con- 
cerning a  matter  susceptible  thereof. 
Spead  v.  Tomlinson,  73  N.  H.  46,  59  A. 
376.  Falsity  of  statement  justifies  in- 
ference of  knowledge.  Farmer  v.  Lynch 
(E.  I.),  67  A.  449. 

59-21  Owner  of  land  presumed  to 
know  boundaries  and  area.  Eiehelber- 
ger  r.  Co.,  9  Cal.  App.  628,  100  P.  117. 
60-22  Moran  v.  Brown,  113  N.  Y.  S. 
1038;  Biard  &  Scales  v.  Tyler  Bldg.  L. 
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Assn.   (Tex.  Civ.),  147  H.  W.   1108. 
61-25     Adams    r.    Collins,     Iftft    Mass. 
422,    82    X.    E.    498,    if    no    actual    bad 
faith  claimed. 

63-30  Walker  v.  U.  S.,  1.12  Fed.  Ill, 
SI  C.  C.  A.  329;  Kronfold  r.  Missol,  87 
Conn.  491,  89  A.  9',;  Upchiirch  r.  Mizell, 
50  Fla.  4.'6,  40  S.  29;  Ro.hford  v.  Bar- 
rett, 22  S.  D.  83,  115  X.  W.  .J22;  Cor- 
nell r.  Steele,  109  Va.  5S9,  64  S.  E. 
1038  (estimate  by  enp;ineer  may  be  so 
grossly  erroneous  as  to  imjdv  fraud). 
Roe  C.  r.  Dow  (Mass.),  10.3  N.  E.  99.5. 
Degree  of  certainty. — Denover  r.  First 
Xrit.  Ace.  Co.,  14.-,  Wis.  4.j0',  130  X.  W. 
47.1. 

63-31  Brandt  r.  Kro^'h,  14  Cal.  App. 
39,  111  P.  275;  Boddv  r.  Henrv,  126 
la.  31,  101  X.  W.  447;  Rov  r.  Bordas, 
161  Mich.  567,  126  X.  W.  717;  Strat- 
ton  V.  Budding.  164  Mo.  App.  22,  147  S. 
W.  516;  Downey  v.  Finucane,  205  X. 
Y.  251,  98  X.  E.  391;  Mills  r.  Brill, 
10.-  Aj.p.  Div.  ?.^9,  94  X.  Y.  S.  163. 

Dishonest  mental  state  must  be  shown 
aii'i  is  proved  by  showing  "that  a 
false  representation  has  boon  made  (1) 
by  knowingly  or  (2)  without  belief  in 
its  truth,  or  (3)  recklessly,  careless 
whether  it  be  true  or  false."  Derrv 
1'.  Peek,  L.  R.  14  App.  Cas.  (Eng.") 
337;  Kimber  r.  Young,  137  Fed.  744. 
70  C.  C.  A.  178;  Hanson  v.  Kline,  136 
la.  101,  113  X.  W.  504;  Serrano  r.  Co., 
117  Mo.  Aj.p.  185,  93  S.  W.  810;  Peo- 
ple's Bk.  r.  Co.,  179  Mo.  648.  78  S.  W. 
618;  Shackett  r.  Bickford,  74  X.  11.  57. 
65  A.  252;  Lambert  r.  Elmendorf.  124 
App.  Div.  758,  109  X.  Y.  S.  574.  A 
representation  as  to  a  fact  not  suscep- 
tible of  personal  knowledge  can  be  re- 
garded only  as  an  opinion,  an<l-  fraud 
cannot  be  inferred.  Connoll  r.  Co..  33 
Colo.  30,  78  P.  677;  Atlas  S.  Co.  r. 
Bechard.  102  Me.  197.  66  A.  390;  Good- 
win r.  Fall.  102  Me.  353,  66  A.  727;  A.I- 
ams  r.  Collins,  196  Mass.  422,  82  X.  E. 
498;  Leach  r.  Bond.  129  Mo.  App.  315. 
108  S.  W.  596;  Spead  V.  Tomlinson,  73 
N.  H.  46,  59  A.  376. 
63-33  Tnternational  Banking  Corp. 
r.  Payne,  188  Fed.  40,  110  C.  C.  A.  418; 
Given  v.  Powell,  145  App.  Div.  .559,  129 
N.  Y.  S.  869;  Biard  &  S.-ales  r.  L. 
Assn.  (Tex.  Civ.),  147  S.  W.  1168. 
64-34  Boddv  r.  TIenrv,  126  In.  31. 
101  X.  W.  417;  Vincent  r.  Corbett,  94 
Miss.  46.  47  S.  641. 

64-33  Crane  v.  Schaefer,  140  TU.  App. 
647. 


64-36  Farmer  r.  Lvnch  (R.  I.).  67 
A.  449. 

64-37  Corey  v.  Boynton,  82  Vt.  257, 
72  A.  9S7;  Simons  r.  Cissna,  52  Wash. 
115,  100  P.  200.  See  Board  r.  Rob- 
bins,  82  Conn.  623,  74  A.  938. 
65-40  TTall  r.  Duplex-Power  Co.,  168 
Mich.  634,  135  X.  W.  118;  Vincent  r. 
Corbett.  94  Miss.  46,  47  S.  641. 
65-41  Ligon  v.  Minton  (Ky.),  125  S. 
W.  304;  .lames  Tlark  Co.  r.  Colton,  91 
Md.  195,  46  A.  3S6;  Stewart  r.  Jovce, 
201  Mass.  301,  87  X.  E.  613;  Collins 
r.  Chipman,  41  Tex.  Civ.  563,  95  S.  W. 
666.  See  Cahill  r.  Applegarth,  98  Md. 
493,  56  A.  794;  Passidv  r.  Uhlmann,  170 
X.  Y.  505,  63  X.  E.  554.  Comp.  Baker 
f.  Mathow,  137  la.  410,  115  X.  W.  15, 
opportunity  of  <li rector  to  know  an  ele- 
ment. 

66-43  Boddy  r.  Henry,  126  Ta.  31, 
101  X.  W.  447  (tax  receipts  admissible 
to  show  knowledge  of  amount  of  land 
in  tract);  Adams  v.  Barber.  157  Mo. 
App.  379.  139  S.  W.  489.  See  Webb  r. 
Harding  (Tox.  Civ.).  159  S.  W.  1^29. 
Equal  latitude  is  permitted  in  estab- 
lishing good  faith  and  absence  of 
fraud.  Connellv  r.  Brown,  73  X.  H. 
193.  60  A.  750." 

66-44  See  Kerr  r.  Shurtleff  (Mass.), 
105  X.  E.  871. 

67-4S  Gate  Citv  Xat.  Bank  r.  Bover, 
161  Mo.  App.  143."  142  S.  W.  487;  Peters 
r.  Lohman,  171  Mo.  App.  465,  156  S. 
W.  783;  King  v.  Howeth  &  Co.  (Okla.), 
140  P.  1182. 

67-50     Rollins  *•.   Quimbv,   206   Mass. 
391,  92  X.  E.  493;  Krause  r.  Cook,  144 
Mi<h.  365,  108  X.  W.  81    (testimony  of 
defendant  sufficient).     See  Ogden   Val. 
etc.  Co.  r.  Lewis  (Ctah).  125  P.  687. 
Silence  may  be  convincing  as  to  intent 
Metropolitan   Ins.  Co.  r.  Freedman,  159 
Mich.  114.  123  X.  W.  .547. 
68-52     Kellv   P.   Co.   r.  London    (Tex. 
Civ.V   125   S."W.   974. 
68-53     Skoels   r.  Porter   (La.).  145  N. 
W.  332;  TTall   r    Duplex-Power  Co.,  168 
Mich.  634.  135  X.  W.  118. 
68-55     See    Xovcs    r.    Meharry,    213 
Mass    598.   100   X.   E.  1090. 
60-59     Rushing  v.  Spreen  (Tex.  Civ.), 
142  S.  W.  49. 

69-62  Collins  r.  Chipman,  41  Tex. 
Piv.  56,3.  95  S.  W.  666.  False  repre- 
sentations made  intermediate  the  con- 
tract and  time  for  performance,  rele- 
vant. I^atura  v.  McBride,  77  X.  J.  L. 
779,  73  A.  600. 
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70-63  Kerfoot  r.  Y^o  (Can.),  HI 
West.  L.  Eep.  355;  The  Hurstdale,  179  ' 
Fed.  371,  102  C.  C.  A.  649;  Crooker 
V.  White,  162  Ala.  476,  50  S.  227;  Jo- 
seph i:  Baker,  95  Ark.  150,  128  S.  W. 
864;  Gillespie  V.  Co.,  236  111.  18S,  86  N. 
E.  219;  Long  %\  Davis,  136  la.  734, 
114  N.  W.  197;  Bilafsky  ;;.  Ins.  Co.,  192 
Mass.  o04,  78  N.  E.  534;  Meland  v. 
Youngberg,  124  Minn.  446,  145  N.  W; 
167;  Peters  v.  Lohman,  171  Mo.  App. 
465,  156  S.  W.  783;  Depue  f.  Swift, 
etc.  Co.,  144  Mo.  App.  656,  129  S.  W. 
230;  Dale  v.  Com.  Co.,  160  Mo.  App. 
314,  142  S.  W.  745;  Alvin  F.  &  T. 
Assn,   V.   Hartman,    146   Mo.   App.    155, 

123  S,  W.  957;  Sinclair  v.  Higgins,  46 
Misc.  136,  93  K  Y.  S.  195;  King  v. 
Iloweth  &  Co.  (Okla.),  140  P.  1182; 
Smith  V.  Eeed,  141  Wis.  483,  124  N.  W. 
489. 

See  Hutchason  v.  Spink s,  3  Cal.  App. 
291,  85  P.  132;  Y^oule  v.  Fosha,  76  Kan. 
20,  90  P.  1090;  Wann  v.  Scullin,  210 
Mo.  429,  109  S.  W.  688;  George,  v. 
Hesse  (Tex.  Civ.),  94  S.  W.  1122. 
70-64  Cherry  r.  Co.  (Tex.  Civ.),  115 
S.  W.  81. 

Scope  of  presumption  as  to  builder's 
familiarity  with  character  of  work  in- 
cident to  construction  of  a  dam  and 
reservoir.  See  Board  r.  Bobbins,  82 
Conn.  623,  74  A.  938. 
70-66     Holmes  r.  Elvers,  145  la.  702, 

124  N.  W.  801.  See  Epes  v.  Saunders, 
109  Va.  99,  63  S.  E.  428;  Kathan  v. 
Comstock,  140  Wis.  427,  122  N.  W. 
1044. 

71-68  Allen  v.  Spensley,  202  Fed. 
62,  120  C.  C.  A.  378;  In  re  Petition, 
18  O.  Dec.  591. 

71-69  Eobinson  v.  Eoberts,  20  Okla. 
787,  95  P.  246. 

71-70  See  Parker  r.  Bk.,  152  N.  C. 
253,  67  S.  E.  492. 

71-72  Kincaid  V.  Price,  82  Ark.  20, 
100  S.  W.  76;  Hirschman  v.  Hodges,  59 
Fla.  517,  51  S.  550;  Morrow  V.  Laverty, 
77  Neb.  245,  109  N.  W.  150.  See  Grin- 
rod  v.  Co.,  34  Mont.  169,  85  P.  891; 
Adams  v.  Barber,  157  Mo.  App.  370, 
139  S.  W.  489.  Contra,  Tooker  y.  Al- 
ston, 159  Fed.  599,  86  C.  C.  A.  425. 
Confirmation  of  defendant's  represen- 
tations by  others,  immaterial  if  such 
representations  relied  upon.  Buchanan 
V.  Burnett,  52  Tex.  Civ.  68,  114  S.  W. 
406. 

71-73  King  v.  Lamborn,  186  Fed.  21, 
108  C.  C.  A.  123;  Delaney  r.  Jackson, 
95  Ark.  131,  128  S.  W.  859;  Bradford 


V.  Wright,  145  Mo.  App.  623,  123  S. 
W.  108.  See  Eipy  v.  Cronan,  131  Ky. 
631,  115  S.  W.  791. 

Presumption  does  not  arise  if  defend- 
.ant's  conduct  a  material,  though  not 
sole,  inducement  to  transaction.  Sioux 
Xat.  Bk.  V.  Bk.,  56  Fed.  139,  5  €.  C.  A. 
448;  Tooker  v.  Alston,  159  Fed.  599,  86 
C.  C.  A.  425. 

71-74  Mabardy  r.  McHugh,  202  Mass. 
148,  88  N.  E.  894  (collecting  cases  pro 
and  con) ;  Lindsay  v.  Davidson,  '57 
Wash.  517,  107  P.  514. 
72-75  Providence  J.  Co.  f.  Nagel, 
157  Cal.  497,  108  P.  312;  Kelty  v.  Me- 
Peake,  143  la.  567,  121  N.  W.  529;  Pott 
V.  Hanson,  109  Minn.  416,  124  N.  W. 
17;  Judd  v.  Walker,  215  Mo.  312,  114 
S.  W.  979  (representation  as  to  aver- 
age) ;  Buchanan  v.  Burnett,  102  Tex. 
492,  119  S.  W.  1141;  Crompton  v.  Bee- 
die,  83  Vt.  287,  75  A.  331  (active  mis- 
representations) ;  Jameson  v.  Kempton, 
52  Wash.  106,  100  P.  186. 
72-76  Tooker  v.  Alston,  159  Fed. 
599,  86  C.  C.  A.  425;  Providence  J. 
Co.  f.  Fessler,  145  la.  74,  123  N.  W. 
957;  Eollins  V.  Quimby,  200  Mass.  162, 
86  N.  E.  350  (or  assurance). 
72-79  Haldeman  v.  Schuh,  109  111. 
App.  259;  Kearney  v.  Darin,  162  111. 
App.  37;  Holmes  r.  Elvers,  145  la.  702, 
124  N.  W,  801;  Boulden  r.  Stilwell,  100 
Md.  543,  60  A.  609;  Hulbert  r.  Co., 
201  Mass.  239,  87  N.  E.  577;  Ward 
(;.  Cook,  158  Mich.  283,  122  N.  W.  785; 
Pinch  V.  Hotaling,  142  Mich.  521,  106 
N.  W.  69  (plaintiff  cannot  state  why 
he  acted  as  he  did) ;  Timmerman  v. 
Whiting,  118  Minn.  398,  137  N.  W.  9; 
Goldman  v.  Hadley  (Tex.  Civ.),  122 
S.  W.  282.  See  Leicher  v.  Keeney,  110 
Mo.  App.  292,  85  S.  W.  920;  Collins  v. 
Chipman,  41  Tex.  Civ.  563,  95  S.  W.  666. 
73-83  Del  Vecchio  v.  Savelli,  10  Cal. 
App.  79,  101  P.  32;  Knapp  v.  Schem- 
mel  (la.),  124  N.  W.  309;  Eollins  v. 
Quimby,  200  Mass.  162,  86  N.  E.  350; 
Bilafsky  v.  Ins.  Co.,  192  Mass.  504, 
78  N.  E.  534  (illiteracy  of  plaintiff  rela- 
tive to  issue) ;  Phelps  v.  Jones,  141  Mo. 
App.  223,  124  S.  W.  1067;  Berge  v. 
Eager,  85  Neb.  425,  123  N.  W.  454; 
Jacobsen  v.  Whitely,  138  Wis.  434,  120 
N.  W.  285.  See  McDonough  v.  Williams, 
77  Ark.  261,  92  S.  W.  783.  And  see 
S.  Eose  Co.  V.  Hasenzahl,  141  Ky.  676, 
133  S.  W.  547. 

Effect  of  representations  upon  third 
party,  not  decisive.  Britton  v.  Poore, 
57  Fla.  45,  49  S.  507. 
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Statements  by  plaintiff  to  defendant  at 
time  of  transaction  and  as  a  jiart  there- 
of, admissible.  Maj,nudei-  f.  Montgom- 
ery, 33  App.  Cas.  (D.  C.)  133. 
74-87  That  actual  value  was  very 
slijiht  IS  competent  upon  issue  of  jdain- 
till's  reliance.  Aldrich  V.  Scribner, 
146  Mich.  (J09,  109  N.  W.  1121;  Ilibbets 
V.  Throlkeld,  137  la.  164,  114  N.  W. 
101.",. 

74-89  Kerfoot  v.  Yeo  (Can.),  11  West. 
L.  Rep.  355;  Eppley  v.  Kennedy,  131 
App.  Div.  1,  115  N.  Y.  S.  300  (advice 
of  attorney  as  to  validity  of  fran- 
chise). 

Nature  of  information  so  acquired  must 
be  shown.  Nclier  v,  Hansen,  12  Cal. 
App.  37fl,  107  P.  56.J. 
Reliance  solely  upon  defendant's  repre- 
sentations need  not  be  shown.  Baker 
V.  Mathew,  137  la.  410,  115  X.  W.  15. 
74-91  Ligon  r.  Minton  (Ky.),  125 
S.  W.  304;  Greene  v.  Co.,  Ill  N.  Y.  S. 
802  (exception  to  rule  stated).  See 
Wells  r.  Co.,  144  la.  605,  123  N.  W. 
371  ;  Keeler  r.  Seaman,  47  Misc.  292, 
95  N.  Y.  S.  920. 

Representations  in  articles  of  incorpor- 
ation dulv  filed  mav  not  be  relied  upon. 
Webb  r.  Rockefeller,  195  Mo.  57,  93  S. 
W.  772,  6  L.  R.  A.  (N.  S.)  872,  disap. 
Hvatt  V.  Van  Riper,  105  Mo.  App.  6G4, 
78  S.  W.  1043;  McKee  r.  Rudd,  222 
Mo.  344,  121  .S.  W.  312. 
75-93  Presumed  representations  pri'or 
to  transaction  and  directly  related  to 
it  made  designedly  to  effectuate  it. 
Eichelberger  v.  Co.,  9  Cal.  App.  62S, 
100  P.  117. 

75-94  Written  representation  only 
mav  bo  relied  upon  under  somo  stat- 
utes. McKee  v.  Rudd,  222  :\[o.  344, 
121   S.  W.  312. 

75-95  See  PheTps  v.  Jones,  141  Mo. 
App.  223,  124  S.  W.  1067.  Test  of  mis- 
re]iresentations  is  •whether  they  in  fact 
deceived,  and  not  whether  they  were 
suflicient  to  influence  conduct  of  a  per- 
son of  ordinarv  intelligence.  Bowc  V. 
Gatre.  127  Wis."  245,  106  N.  W.  lt)74. 
Evidence  insufficient  when  inconsistent 
with  the  view  that  the  defendant  in- 
tended to,  or  did.  actually  deceive  or 
mislead  the  plaintiff  by  false  or  fraud- 
ulent representations  of  fact.  Gordon 
r.  Manhattan  Desk  Co.,  123  N.  Y.  S. 
57. 

75-97  Ettlinger  v.  Weil,  184  X.  T. 
179,  77  N.  E.  31,  rev.  94  App.  Div 
291,  87  N.  Y.  S.  1049.  See  Hartford 
L.  Ins.  Co.   V.  Hope,  40  Ind.  App.  354, 


81  N.  E.  595,  loss  (all  damages  will 
be  remitted  except  those  expressly 
proved);  Bellettiere  l.  Lawlor,  47  Misc. 
161,  93  X.  Y.  S.  471;  Sonnesvn  v.  Akin, 
14  X.  D.  248,  104  X.  W.  1026. 
Declaration  by  defendant  as  to  the 
amount  of  timber  on  certain  land  not 
admissible  on  question  of  tlamages  in 
action  of  deceit  for  misrepresentations 
as  to  ownership  of  part  of  land.  Jewett 
1-.  Buck,  78  Vt.  353,  63  A.  136. 
"In  actions  of  fraud  it  is  not  neces- 
sary to  allege  or  prove  actual  dam- 
ages."    Blumenfeld   v.   Stine,  42   Misc. 

411,  87  N.  Y.  S.  81. 

76-98  Brandom  r.  McCausland,  171 
Fe<l.  402,  96  C.  C.  A.  358  (also  amount 
of  damages);  Stacev  r.  RoV)inson  (Mo. 
App.),  168  S.  W.  261;  Marshall-McC. 
Co.  r.  Halloran,  15  X.  D.  71,  106  X.  W. 
293;  King  v.  Howeth  &  Co.  (Okla.),  140 
P.   1182. 

Evidence  of  value  of  property  at  time 
of  sale  is  admissible.  McDonough  f. 
Williams,  supra. 

Worthlessness  of  foreign  patents  in 
which  defendant  interested  and  which 
were  subject  of  the  contract,  not  as- 
sumed.    6 'Shea    r.    Vaughn,   201    Mass. 

412,  87  X.  E.  616. 

76-99  Walter  r.  Parry,  51  Fla.  344, 
40  S.  69;  Providence  I.  Co  r.  Fessler, 
145  1.1.  74,  123  X.  W.  957;  Luik  f. 
Jackson,  164  Mo.  App.  195,  147  S.  W. 
1114. 

Cannot  be  shown  unless  spcciallv  plead- 
ed. Pickett  r.  Gleed,  39  Tex.  Civ.  71, 
S6  S.  W.  946. 

Evidence    of   fraud    inadmissible   under 
jdea    of   iirivilege.      Xeuman    r.    Bufl'alo 
P.   Co.    (Tex.   Civ.),   160  S.   W.   657 
76-3     Freeman    r.    Harbaugh    Co..    114 
iiinn.    2S3,    130    X.    W.    1110;    White    r. 
White  (Tex.  Civ  ),  95  S.  W.  733. 
Relevant    acts    can    be    proved    though 
not   alleged.      McDonald    r.    Smith,    139 
Muh.  211.  102   X.   W.  66S. 
Action    for   constructive    fraud    cannot 
be  sustaineil   by   proof  of  aitual   fraud. 
Sinclair    r.    Higgius,    46    Misc.    136,    93 
X.   Y.   S.    195. 

77-5  Cahill  v.  Applegarth,  98  ^^d. 
493,  56  A.  794. 

Although  conspiracy  alleged,  recovery 
may  be  had  against  one  defendant. 
Gurnev  i*.  Tenney,  197  Mass.  457,  s4 
X.  E."  428.  And'  see  Miller  c.  John, 
111    111.  App.  56. 

78-6  Edward  Malley  Co.  r.  Button, 
77  Conn.  571,  60  .\.  125;  Long  r.  Davis. 
136   la.   734,   114    X.    W.    197;    Pinch    v. 
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Hotaling,    142    Mich.    521,    106    N.    W. 

69;  Niebels  v.  Howland,  97  Minn.  209, 

106  N.  W,  337;   Collins  v.  Chipman,  41 

Tex.  Civ.  563,  95  S.  W    666. 

78-7     Murray  v.  Davies,  77  Kan.  767, 

94  P.   283;   Pott  v.  Hanson,  109   Minn. 

416,  124  N.  W.  17;  Old  Dominion  C.  M. 

&    S.    Co.    V.    Bigelow,    203    Mass.    159, 

89  N.  E.  193;   Blumenfeld   V.   Stine,  42 

Misc.    411,    87    N.    Y.    S.    81;    Koppe   v. 

Koppe,    57    Tex,    Civ.    204,    122   S.    W. 

68. 

78-9     Fitzgerald   v.   Frankel,    109    Va. 

603,  64  S.  E.  941. 

Burden  of  proving  waiver  upon  alleger. 

White  V.  Ins.  Co.,  115  Va.  305,  78  S.  E. 

582. 

79-14     McDonougli     v.     Wailiams,     77 

Ark.  261,  92  S.  W.  783;  Tuttle  f.  Sto- 

vall,  134  Ga.  325,  67  S.  E.  806;  Worth 

V.  Watts,  74  N.  J.  Eq.  609,  70  A.  357; 

Koppe  V.  Koppe,  57  Tex.  Civ.  204,  122 

S.  W.  68.     See  Grinrod  v.  Co.,  34  Mont. 

169,    85    P.    891     (estoppel);    Emerson- 

N.  Co.  V.  Cupps,  15  N.  D.  606,  108  N.  W. 

796. 

79-19     Del  Veechio  v.  Savelli,  10  Cal. 

App.  79,  101  P.  32. 


FEAUDUIiENT    CONVEYANCES 

Bight  of  grantee  to  attach  a  judgment 
deit ;  burden  of  proof,  86-4;  Non-com- 
pliance with  statute,  119-6;  Spendthrift 
trust,  129-42;  Judgment  in  attachment, 
129-42;  Inferred  from  position  of  party, 
129-42;  Grantor  incompetent  as  ivitness, 
133-55;  Unsatisfactory  shoiving  as  to 
where  grantee  obtained  his  money, 
143-81;  Secrecy,  143-81. 
85-1  State  Bk.  of  Clinton  v.  Barnett, 
250  111.  312.  95  N.  E.  178,  rev.  151  111. 
App.  79;  Clayton  v.  Clayton,  250  111. 
433,  95  N.  E.  480;  Bradford  v.  Borg, 
114  Minn.  387,  131  N.  W.  373;  Criss 
V.  Criss,  65  W.  Va.  683,  64  S.  E.  905. 
Must  also  show  amount  of  claim  prior 
to  convevanee.  Tenold  v.  Klimesh 
(la.),  141  N.  W.  1046. 
86-3  Irish  v.  Daniels,  100  Minn.  189^, 
110  N.  W.  968. 

86-4  Bight  of  grantee  to  attack  judg- 
ment debt;  burden  of  proof. — Burden 
upon  grantee  to  establish  such  an 
equity  as  will  give  him  a  right  to  at- 
tack the  validity  of  a  claim  upon  which 
the  creditor  has  obtained  a  judgment. 
LeHerisse  v.  Hess  (N.  J.),  57  A.  808. 
86-5  Omaha  Cattle  Loan  Co.  v.  Shelly, 
89  Neb.  502,  131  N.  W.  926.  See  Metz 
v.  Pattou,  63  W.  Va.  439,  60  S.  E.  399. 


Creditor  of  deceased  insolvent  claiming 
over  $100.00  need  not  first  obtain  judg- 
ment under  New  York  statute.  Mer- 
tens  V.  Mertens,  48  Misc.  235,  96  N.  Y. 
S.  785.  See  Aigeltinger  v.  Einstein,  14Z 
Cal.  609,  77  P.  669;  Crary  v.  Kurtz, 
132  la.  105,  105  N.  W.  590,  109  N.  W. 
452;  Grunsfeld  v.  Brownell,  12  N.  M. 
192,  76  P.  310. 

87-9  White's  Admx.  v.  White,  148 
Ky.  492,  146  S.  W.  1101;  Tyner  v. 
Johnson,  119  Md.  627,  87  A.  266;  C.  Bk. 
f.  Kearns,  100  Md.  202,  59  A.  1010; 
Walkeen  L.  M.  Co.  v.  Johnston,  131  Mo. 
App,  693,  111  S.  W.  639;  Borden  v. 
Lynch,  34  Mont.  503,  87  P.  609;  Ever- 
itt  V.  Bk.,  82  Neb.  191,  117  N.  W.  401 
(through  consideration  paid  grantor's 
near  relative  upon  assignment  of  in- 
strument). 

88-11  Montgomery  M.  Mfg.  Co.  r. 
Leith,  162  Ala.  246,  50  S.  210;  Snell- 
grove  V.  Evans,  145  Ala.  600,  40  S. 
567;  Ledbetter  v.  Davenport,  154  Ala. 
336,  45  S.  467;  Dumas  v.  Clayton,  32 
App.  Cas.  (D.  C.)  566;  Morimura  v. 
Samaha,  32  App.  Cas.  (D.  C.)  189; 
Crockett  v.  Bray,  151  N.  C.  615,  66  S. 
E.  666;  Broussard  v.  Lawson  (Tex. 
Civ.),  124  S.  W.  712;  Harvey  v.  Nutter, 
66  W.  Va.  208,  66  S.  E.  363;  Dudley 
t\  Buckley,  68  W.  Va.  630,  70  S.  E.  376. 
Comp.  Ball  v.  Danton,  64  Or.  184,  129 
P.  1032. 

90-15     Broussard  v.  Lawson,  supra. 
90-17     Creditor    need    not    show    that 
consideration     paid     was     not     exempt. 
Childers  v.  Bales  (Ky.),  124  S.  W.  295. 
90-18     Assignment  of  chose  in  action 
without  consideration  not  presumptive- 
ly   fraudulent    as    against    subsequent 
creditor.     Weckerly  v.  Taylor,  74  Neb. 
84,  103  N.  W.  1065. 
92-23     Klein  v.  Gallin,  136  App.  Div. 
382,    120    N.   Y.   S.   1036. 
92-24     Blume  r.  Co.,  144  111.  App.  96; 
Dose  V.  Beatie,  62  Or.  308,  123  P.  383, 
125  P.  277. 

92-25  First  Nat.  Bk.  v.  Danser,  70 
W.  Va.  529,  74  S.  E.  623. 
92-26  Hiekok  v.  Cowperthwait,  134 
App.  Div.  617,  119  N.  Y.  S.  390;  Stub- 
ling  V.  Wilson,  50  Or.  282,  90  P.  1011. 
93-27  See  Officer  v.  Swindlehurst, 
41  Mont.  126,  108  P.  583. 
Fraudulent  intent  not  disproved  by 
showing  existence  of  antecedent  debt 
and  good  faith  in^  transfer,  Hiekok  v. 
Cowperthwait,  134  App,  Div.  617,  119 
N.  Y.  S.  390. 
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93-28  Broussard  v.  Lawson  (Tex. 
Civ.),  12i  S.  W.  712. 
"Transactions  between  husband  and 
wife  are  closely  scrutinized,  and,  as  to 
existing  creditors,  a  deed  made  by  a 
vendor  to  the  wife  under  instructions 
by  the  husband  is  presumed  to  have 
been  paid  for  by  the  husband,  thus 
placing  upon  the  wife  the  burden  of 
proving  an  adequate  consideration;  yet, 
as  to  subsequent  creditors,  the  burden 
is  on  the  creditor  to  show  either  that 
there  was  no  consideration,  or  that  the 
deed  was  made  for  the  ])urpose  of  hin- 
dering, delaying,  or  defrauding  cred- 
itors." Elam  r.  Lumb.  Co.,  176  Ala. 
4S,  .57  S.  483. 

93-30  Southern  Co.  v.  Verdier,  ol 
Fla.  o70,  40  S.  676;  Bennett  v.  Boshold, 
123  111.  App.  311;  Wigginton  v.  Minter, 
28  Kv.  L.  R.  79,  88  S.  W.  1082;  Cramer 
V.  Cale,  72  N.  J.  Eq.  210,  73  A.  813; 
Parker  r.  Fenwick,  147  X.  C.  525,  Gl 
S.  E.  378;  Walker  r.  Harold,  44  Or. 
205,  74  P.  705;  Heiges  r.  Pifer,  224 
Pa.  628,  73  A.  950;  Miller  /•.  Ferguson, 
110  Ya.  222,  65  S.  E.  564;  Sledge  v. 
Reed,  112  Va.  202,  70  S.  E.  523;  Adams 
f.  Wingard,  53  Wash.  560,  102  P.  426 
(statutory  rule);  Kingwood,  etc.  Co.  v. 
llalbrittor,  GS  W.  A'a.  654,  70  S.  E.  557. 
Burden  of  proving  derivation  of  consid- 
eration from  source  other  than  husband 
on  wife.  Lewis  v.  Palmer,  106  Va.  522, 
56  S.  E.  341;  Rankin  r.  Goodwin,  103 
Va.  81,  48  S.  E.  521;  Richardson  v. 
Pierce,  105  Va.  628,  54  S.  E.  480. 
95-34  Hickok  v.  Cowperthwait,  134 
Ai'p.  Div.  617,  119  N.  Y.  S.  390. 
95-35  Vashon  v.  Barrett,  105  Va. 
TPn,  54  S.   E.   705. 

96-36  Rice  v.  Allen,  69  Neb.  349,  95 
N.  W.  704. 

96-37  Silvey  v.  Vernon,  153  Ala.  570, 
45  S.  68. 

97-4C>  Presumption  conclusive.  Citi- 
zens' Bk.  V.  Wilfong,  66  W.  Va.  470, 
66   8.   E.   636. 

98-44  Burden  on  vendee  to  show 
legal  consideration.  Chisolm  r.  ^loore, 
49  I'a.  Suj)er.  132. 

99-46  Proof  of  consideration  addi- 
tional to  full-value  consideration  im- 
material. Burnell  r.  Olmsted,  46  Colo. 
67,  102  P.  515. 

101-50  floral  consiileration  shown 
by  parol  as  between  mother  an<]  son 
where  latter  has  reconveved  to  her. 
Paris  G.  Co.  r.  Burks,  56  Tex.  Civ. 
223.  120  S.  W.  552. 
101-51     Grantee  showing  conveyance 


in  performance  of  resulting  trust. 
Blake  v.  Meadows,  225  Mo.  1,  123  S. 
W.  868. 

102-53  Shoemaker  v.  Drug  Co.,  112 
Va.  612,  72  S.  E.  121.  See  Parks  f. 
Worthington,  101  Tex.  505,  109  S.  W, 
909. 

Judicial  notice  taken  that  recited  con- 
sideration nominal  if  justifieil  by  facts. 
York  V.  Leverett,  159  Ala.  529,  48  S. 
684. 

102-54  Thompson  v.  Williams,  100 
Md.  195,  60  A.  26;  Coombs  r.  Aborn, 
29  R.  I.  40,  68  A.  817.  See  Tyner  v. 
Johnson,  119  Md.  627,  87  A.  266;  Brous- 
sard  r.  Lawson  (Tex.  Civ.),  124  S.  W. 
712. 

Recital  of  $1  and  "other  valuable  con- 
siderations" 'does  not  show  want  of 
consideration.  Wadleigh  r.  Wadleigh, 
111  App.  Div.  367,  97  X.  Y.  S.  1063, 
109  N.  Y.  S.  «33. 

103-58     Kilgore    v.    English,   143   Ky. 
524,   136   S.   W.   1013;    Miller   r.   Fergu- 
son, 110  Va.  222,  65  S.  E.  564. 
103-59     Heiges  v.  Pifer,  224  Pa.  628, 
73  A.  950. 

Indefinite  testimony  not  valuable,  es- 
pecially if  relating  to  remote  period. 
Roco  r.  Rivera,  5  Phil.  Isl.  547. 
104-60  Morgan  v.  Kendrick,  91  Ark. 
394,  121  S.  W.  278. 
Evidence  of  mere  badges  of  fraud  not 
convincing  against  explicit  testinionv. 
De  Moss  r.  McGee,  66  W.  Va.  441,  66 
S.  E.  525;  Citizens'  Bk.  r.  Wilfong,  66 
W.  Va.  470,  66  S.  E.  636. 
104-61  Lightman  r.  Epstein,  164 
Ala.  660,  51  S.  164;  Klein  r.  Gallin, 
136  App.  Div.  3"^2,  120  X.  Y.  S.  1036. 
Pasmient  of  full  consideration  by  cred- 
itor for  excessive  quantity  of  property 
does  not  purge  transactions  if  <lono 
with  knowledge  of  debtor's  bad  inten- 
tion toward  other  creditors.  Mc Knight- 
K.  G.  Co.  r.  Hudson,  147  Mo.  App.  31, 
126  S.  W.  511. 

103  Person  attacking  must  show  ven- 
dor retains  control  of  property. — Leona 
Di  Maggio.  133  La.  199,  62  S.  631. 
105-64  Ojiinion  as  to  reasonableness 
of  price  paid  not  competent.  Light- 
man  r.  Epstein,  164  Ala.  660,  51  S.  164. 
Testimony  of  debtor's  exemption  right 
must  relate  to  time  of  convev.nnce. 
Childers  r.  Bales  (Ky.),  124  S.  W.  295. 
But  a  circimistance  that  consideration 
was  not  barred  bv  statute.  Hoover  r. 
Wasson.  11  Cal.  App.  589.  105  P.  945. 
105-G5  Hopkins  r.  White.  20  Cal. 
App.  234,  128  P.  780;  Fabian  c.  Trae- 
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ger,  215  111.  220,  74  N.  E.  131;  Wiggin- 
toii  V.  Minter,  28  Ky.  L.  E.  79,  88  S. 
W.  1082;  Voorhees  v.  linger,  142  App. 
Div.  543,  127  N.  Y.  S.  11;  Shoemaker 
V.  Drug  Co.,  112  Va.  G12,  72  S.  E.  121. 
No  presumption  mortgage  made  when 
mortgagor  is  indebted  to  another  is 
fraudulent.  Hudson  v.  Childree  (Tex. 
Civ.),  156  S.  W.  1154. 
Presumption  as  to  intent  of  wife  join- 
ina;  husband  in  grant.  Davis  V.  Sto- 
vall  (Ala.),  64  S.  586. 
Legislature  may  declare  doing  certain 
acts  presumptively  fraudulent  if  stated 
conditions  not  met.  Sprintz  v.  Saxton, 
126  App.  Div.  421,  110  N.  Y.  S.  585. 
106-66  Manitoba  B.  &  M.  Co.  v.  Mc- 
Donald (Can.),  11  West.  L.  Eep.  313; 
In  re  Kayser,  177  Fed.  383,  100  C.  C. 
A.  616;  In  re  Elletson,  174  Fed.  859 
(if  evidence  aliunde  reliftd  on) ;  Har- 
rison V.  Eichards,  196  Fed.  770,  116  C. 
C.  A.  394;  Allen  v.  Eiddle,  141  Ala. 
621,  37  S.  680;  Scholle  v.  Finnell,  167 
Cal.  90,  138  P.  746;  Sehell  v.  Gamble, 
153  Cal.  448,  95  P.  870;  Nixon  v.  Good- 
win, 3  Cal.  App.  358,  85  P.  169;  S.  v. 
Martin,  77  Conn.  142,  58  A.  745;  Jack- 
son V.  Co.,  53  Fla.  265,  44  S.  516;  Ger- 
man-Am, Bk.  V.  Hoffman,  120  111.  App. 
363;  Am.  H.  &  D.  Co.  v.  Hall,  208 
111.  597,  70  N.  E.  581;  Fippinger  v. 
Ullrich,  178  111.  App.  611;  Stark  v. 
Lamb,  167  Ind.  642,  78  N'.  E.  668,  79 
N.  E.  895;  Hamrick  v.  Hoover,  41  Ind. 
App.  411,  84  N.  E.  28;  Bell  v.  Dufur, 
142  la.  701,  121  N.  W.  500;  Klay  f. 
McKellar,  122  la.  163,  97  N.  W.  1091; 
Clark  V.  Ford,  126  la.  460,  102  N.  W. 
421;  Atkinson  v.  McNider,  130  la.  281, 
105  N.  W.  504;  'Campbell  v.  Campbell, 
129  la.  317,  105  N.  W.  583;  Perry  v. 
Krish,  157  Ky.  109,  162  S.  W.  555; 
Aultman  M.  Co.  v.  Walker,  138  Ky. 
835,  124  S.  W.  329;  Willett  v.  Froe- 
lich,  28  Ky.  L.  E.  798,  90  S.  W.  572; 
Tyner  v.  Johnson,  119  Md.  627,  87  A. 
266;  Thompson  v.  Williams,  100  Md. 
195,  60  A.  26;  Holmes  v.  Co.,  86  Miss. 
782,  39  S.  70;  Coleman  v.  Hagey,  252 
Mo.  102,  158  S.  W.  829;  Black  v.  Ep- 
stein, 221  Mo.  286,  120  S.  W.  754; 
Southern  Bk.  v.  Nichols,  202  Mo.  309, 
100  S.  W.  613;  Vreeland  v.  Eogers 
(N.  J.),  61  A.  486;  Eiker  v.  Gwynne, 
109  N.  Y.  S.  570;  Pfisterer  r.  Toledo 
(Ohio),  106  N.  E.  IS;  Courtney  S.  Co. 
r.  Polley  (Tex.  Civ.),  95  S.  W.  7; 
VSTieby  v.  Moir,  102  Va.  875,  47  S.  E. 
1005. 


See  Larch  v.  Holz   (Ind.  App.),  101  N. 

E.  127;  St.  Louis  Clay  P.  Co.  r.  Chris- 
topher, 152  Wis.  603,  140  N.  W.  351. 
Sufficient  evidence. — Clifton  -v.  Herrick,  j 
16  Cal.  App.  484,  117  P.  622;  Darner  v. 
Brown    (la.),    137   N.    W.   461;    Abram- ' 
son  V.  Horner,  115  Md.  232,  82  A.  907; 
Carrel  i.  Meek,  155  Mo.  App.  337,  137 
S.  W.  19. 

Representatives  of  grantor  must  show 
fraud.  Eobertson  r.  Hefley,  55  Tex. 
Civ.  368,  lis  S.  W.  1159. 
107-67  Brunson  v.  Eosenheim,  149 
Ala.  112,  43  S.  31;  Merillat  v.  Hensey, 
32  App.  Cas.  (D.  C.)  64;  Kennard  V. 
Curran,  239  111.  122,  87  N.  E.  913;  Wick 
V.  Hickey  (la.),  103  N.  W.  469;  Crary 
V.  Kurtz,  132  la.  105,  105  N.  W.  590, 
109  N.  W.  452;  C.  Bk.  t:  Kearns,  100 
Md.  202,  59  A.  1010;  Barnhart  v.  An- 
derson, 22  S.  D.  395,  118  N.  W.  31; 
Shoemaker   v.   Drug    Co.,    112    Va.    612, 

72  S.  E.  121.  See  Metz  r.  Patton,  63 
W.  Va.  439,  60  S.  E.  399  (ejectment). 
Evidence  held  sufficient  to  set  aside  a 
conveyance  as  fraudulent.  McIlEoy  v. 
Stone"  (Tex.  Civ.),  143  S.  W.  944. 
Debtor  presumed  to  intend  natural  and 
obvious  consequences  of  act.     Blyth  & 

F.  Co.  V.  Kastor,  17  Wyo.  180,  97  P. 
921. 

Existing  creditors  of  bankrupt  who  has 
made  gift  of  property  need  not  prove 
fraudulent  intent.  Cartwright  v.  West, 
155  Ala.  619,  47  S.  93. 
107-69  Scott  V.  Lumaghi,  236  111. 
564,  86  N.  E.  384.  See  Ketner  f.  Don- 
ten,  15  Pa.  Super.  604. 
107-70  Yeiser  r.  Broadwell,  83  Neb. 
302,  119  N.  W.  473. 

109-72  Parkinson  Bros.  v.  Figel  (Cal. 
App.),  142  P.  135;  Charles  E.  Parkin- 
son Co.  V.  Figel  (Cal.  App.),  142  P.  140; 
Clayton  v.  Clayton,  250  111.  433,  95  N. 
E.  480;  State  Bk.  of  Clinton  v.  Barnett, 
250  111.  312,  95  N.  E.  178,  rev.  151  111. 
App.  79;  Piper  t\  Taylor,  165  111.  App. 
31;   Cannon  v.  Castleman,  164  Ind.  343, 

73  N.  E.  689;  Holmes  v.  Co.,  86  Miss. 
782,  39  S.  70;  Banta  v.  Hubbell,  167 
Mo.  App.  38,  150  S.  W.  1089;  McCart- 
ney V.  Titsworth,  142  App.  Div.  292, 
126  N.  Y.  S.  905. 

Grantor's  insolvency  at  time  of  convey- 
ance need  not  be  proved.  Kennard  V. 
Curran,  239  111.  122,  S7  N.  E.  913  (if 
then  largely  indebted  and  becomes  in- 
solvent soon  afterward) ;  Crary  v. 
Kurtz.  132  la.  105,  105  N.  Wl.  590. 
109-73  Bluthenthal  v.  Stone,  59  Fla. 
161,  51  S.  851. 
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109-74  Smyth  f.  Hall,  12G  la.  627, 
102  N.  W.  520;  Atkinson  v.  McXider, 
130  la.  28J,  ]05  N.  W.  504;  Gage  v. 
Burns,  78  Nob.  737,  111  N.  W.  791; 
Coombs  V.  Aborn,  29  E.  I.  40,  68  A. 
8J7. 

109-75  Wigginton  v.  Minter,  28  Ky. 
L.  R.  79,  88  S.  W.  1082. 
lKJ-77  Am.  H.  &  D.  Co.  v.  Hall,  208 
111.  597,  70  X.  E.  5S1. 
110-78  Presumption  of  honesty  not 
used  to  determine  issues  the  subject  of 
confiieting  evidence  nor  to  overweigh 
most  reasonable  and  probable  conclu- 
sion from  all  the  evidence.  White  v. 
Million,  114  Mo.  App.  70,  89  S.  W.  599. 
110-79  Allen  r.  Riddle,  141  Ala.  621, 
37  S.  6S0;  Lemp  B.  Co.  v.  Guion,  17 
Okla.  131,  87  P.  584;  Harrisonburg  H. 
Co.  v.  Co.,  106  Va.  302,  55  S.  E.  G79. 
111-80  Burden  on  trustee  in  bank- 
ruptcy to  show  conveyance  sought  to 
be  set  aside  within  statutorv  period. 
Allen  V.  Grav,  63  Misc.  219,  115  N.  Y. 
S.  928. 

111-81  Manitoba  B.  &  M.  Co.  v.  Mc- 
Donald (Can.),  11  West.  L.  Rep.  313; 
Van  Iderstine  v.  D.  Co.,  174  Fed.  518, 
98  C.  C.  A.  300;  Shelton  r.  Price,  174 
Fed.  891;  Brewster  v.  Co.,  164  Fed.  124; 
Brewster  v.  Goff,  164  Fed.  127;  Mont- 
gomery M.  Mfg.  Co.  r.  Leith,  162  Ala. 
246,  50  S.  210;  Ledbetter  v.  Davenport, 
154  Ala.  336,  45  S.  467;  Allen  r.  Rid- 
dle, 141  Ala.  621,  37  S.  6S0;  Scholle  r. 
Finnell,  167  Cal.  90,  138  P.  746;  First 
Nat.  Bk.  r.  Follett,  20  Colo.  App.  372, 
80  P.  147;  Morimura  v.  Sanaha,  25 
App.  Cas.  (D.  C.)  189;  New  Orleans  Co. 
t\  Guillory,  117  La.  821,  42  S.  329; 
Rownd  V.  Davidson,  113  La.  1047,  37 
S.  965;  Tyner  v.  Johnson,  119  Md.  627, 
87  A.  266;  McCaulev  v.  Shockev,  105 
Md.  641,  66  A.  625;  Southern  Bk.  r. 
Nichols,  202  Mo.  309,  100  S.  W.  613; 
Zi'nmerman  r.  Com.  Co.,  156  'S\o.  App. 
588.  137  S.  W.  642;  Atlantic  R.  Co.  r. 
Stokes,  77  N.  J.  Eq.  119,  75  A.  445; 
Hall  V.  Frith,  51  Misc.  600,  101  N.  Y.  j 
S.  31;  Calvert  r.  Alvoy,  152  N.  C.  610.  | 
68  S.  E.  153;  Mannemacher  v.  Merrill, 
22  N.  D.  46,  132  N.  W.  412;  Ellet  Ken- 
dall S.  Co.  r.  Ross,  28  Okla.  697,  115 
P.  892;  Copperthite  r.  Nat.  Bk.,  Ill  Va. 
70,  6S  S.  E.  392;  Whebv  r.  Moir,  102 
Va.  875.  47  S.  E.  1005;  Speidel  G.  Co.  v. 
Stark.  62  W.  Va.  512,  59  8.  E.  49S. 
See  Goldoner  r.  Spencer.  163  Cal.  317, 
125  P.  347;  Breneman  r.  Herdman.  35 
App.  Cas.  (D.  C.)  27;  Banta  r.  ITubboll. 
167  Mo.  App.  38,  150  S.  W.  1089.     But 


see  Tromer  v.  Bader,  80  Misc.  335.  142 
N.   y.  .S.   206. 

Burden  to  show  transferee's  insolvency. 
Banta  v.  Hubbell,  167  Mo.  App.  38, 
150  S.  W.  1089. 

Grantee  promising  support  of  grantor 
presumed  to  know  conveyance  to  be 
fraudulent  as  to  creditors.  Baxter  v. 
Baxter,  19  Cal.  App.  238,  125  P.  359. 
Presumption  of  grantee's  knowledge  of 
actual  financial  condition  of  grantor 
where  former  managing  oflicer  of  lat- 
ter. Atherton  r.  Emerson,  199  Mass. 
199,  85  N.  E.  530. 

Burden  on  grantee  buying  entire  stock 
of  retail  merchant.  Thomas  l*.  Adel- 
man,    136    Fed.    973;    English    v.    Ross, 

140  Fed.  630;  In  re  Hines,  144  Fed. 
544;  Allen  v.  McMannes,  156  Fed.  615; 
In  re  Pease,  129  Fed.  446;  Roberts  v. 
Johnson,  151  Fed.  567,  81  C.  C.  A.  47; 
Jackman  v.  Bk.,  125  Wis.  465,  104  N. 
W.  98. 

Some  courts  hold  grantee's  participa- 
tion in  fraudulent  intent  of  grantor 
must  be  proved.  Rike  r.  Ryan,  147  Ala, 
497,  41  S.  959  (subsequent  creditor); 
German-A.  Bk.  v.  Hoffman,  120  111.  App 
363;  Atkinson  v.  McXider,  130  la.  2S1, 
105  N.  W.  504;  Smvth  r.  Hall,  126  la. 
627,  102  N.  W.  520;  Liveslev  r.  Heise, 
48  Or.  147,  85  P.  509. 
In  New  York  when  fraudulent  intent 
of  grantor  proved  burden  on  grantee 
to  prove  lack  of  knowledge.  Bailey  r. 
Fransioli,  101  App.  Div.  140,  91  N.  Y. 
S.  S52.  So  also  where  grantor's  insol- 
vency ajipears.  Wadleigh  r.  Wadleigh, 
111  Ai)p.  Div.  367.  97  N.  Y.  S.  1063, 
109  N.  Y.  S.  633;  Lawrence  r.  Ilcvlman, 
111  App.  Div.  848,  98  N.  Y.  S.  121,  off. 
189  N.  Y.  573.  82  N.  E.  1128  .  But 
proof  of  grantor's  fraudulent  intent 
casting  burden  on  grantee  must  be  sup- 
plied by  evidence  comjietont  as  aganist 
grantee.  Wadloigh  r.  Wadleigh.  supra. 
113-82  See  In  re  Kullberg,  176  Fed. 
585. 

113-83  In  re  Friedman,  164  Fed.  131 
(pavmeut  to  preferred  creditor);  Brew- 
ster r.  Co..  164  Fed.  124;  Brew- 
ster r.  Goff.  164  Fed.  127;  Carr  r.  Wav, 

141  Ta.  245,  119  N.  W.  700;  Atherton 
r.  Emerson.  199  Mass.  199,  So  N.  E.  530. 
State  of  facts  may  exist  negativing 
presumiition  of  innocence  and  casting 
upon  grantee  burden  of  proving  gooi] 
faith  and  non-participation.  McCaulev 
r.  Shockev.  105  Md.  641.  66  A.  625 
113-85  In  re  Friedman,  164  Fed. 
131;    Brewster    v.    Co.,    164    Fed.    124; 
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Burnham  v.  G.  Co.,  144  la.  577,  123 
N.  W.  220. 

Under  bankruptcy  act  sufficient  to  show 
preferred  creditor's  reasonable  cause 
to  belieA'e  debtor's  intention  to  give 
preference.  Blyth  &  F.  Co.  v.  Kastor, 
17  Wvo.  180,  97  P.  921. 
114-86  Elam  v.  Lumb.  'Co.,  176  Ala. 
48,  57  S.-  483. 

114-87  Burnham  v.  G.  Co.,  144  la. 
577,  123  N.  W.  220,  accepting  pay- 
ment of  much  less  than  due  raises  in- 
ference in  favor  of  creditor. 
114-88  See  Sprintz  v.  Saxton,  126 
App.  Div.  421,  110  N.  Y.  S.  585,  ruled 
under  statute  and  noted  supra,  105-65. 
114-89  Kopperl  v.  Co.  (Tex.  Civ.), 
119   S.  W.   1169. 

114-90  Southern  Cotton  Oil  Co.  v. 
Harris,  175  Ala.  323,  57  S.  854;  Sellers 
V.  Hayes,  163  Ind.  422,  72  N.  E.  119. 
See  Jackson  v.  Co.,  53  Fla.  265,  44  S. 
516. 

Vendee  must  show  giving  notice  of  sale 
to  creditors  of  vendor  in  accordance 
■with  statute  regulating  bulk  sales. 
Seeman  r.  Levine,  121  N.  Y.  S.  645. 
Burden  on  vendee  knowing  grantor's 
insolvency.  Riker  V.  Gwynne,  129  App. 
Div.  112,  113  N.  Y.  S:  404. 
115-91  Elam  v.  Lumb.  Co.,  176  Ala. 
48,  57  S.  483;  Smith  v.  Pitts,  167  Ala. 
461,  52  S.  402;  Eike  v.  Eyan,  147  Ala. 
497,  41  S.  959;  Allen  v.  Caldwell,  149 
Ala.  293,  42  S.  855;  Cartwright  v.  West, 
155  Ala.  619,  47  S.  93;  Allen  v.  Lyness, 
81  Conn.  626,  71  A.  936;  State  Bk.  v. 
Chatten,  69  Kan.  435,  77  P.  96;  Wash- 
ington Nat.  Bk.  t:  Beatty,  75  N.  J.  Eq. 
433,  72  A.  428;  Richardson  v.  Pierce, 
105  Va.  628,  54  S.  E.  480  (rule  applies 
to  conveyance  by  husband  to  wife  when 
not  insolvent) ;  Edwards  Mfg.  Co.  v. 
'Carr,  65  W.  Va.  673,  64  S.  E.  1030. 
Evidence  held  InsuiRcient. — Gately  v. 
Kappler,  209  Mass.  426,  95  N.  E.  859. 
Fraud  not  presumed  as  to  subsequent 
creditor  from  -mere  incurring  of  debt. 
Searcy  v.  Gwaltney,  36  Tex.  Civ.  158, 
81  S.  W.  576. 

115-92  Ceilings  v.  Collings,  29  Ky. 
L.  R.  51,  92  S.  W.  577;  Washington  Nat. 
Bk.  V.  Beatty,  75  N.  J.  Eq.  433,  72  A 
428.  Contra,  Hemenway  v.  Thaxter,  150 
Cal.  737,  90  P.  116. 
115-93  Atlanta,  etc.  Assn.  v.  Smith, 
141  Wis.  377,  123  N.  W.  106,  as  between 
stockholder  and  corporation  where  re- 
sult renders  latter  insolvent,  though 
continuing  in  business  without  appar- 
ent change  in  assets.     Contra,  Case  v. 


Phelps,  39  N.  Y.  164;  Sommermeyer  v. 
Schwartz,  89  Wis.  66,  61  N.  W.  311. 
See  Kennard  v.  Curren,  239  HI.  122, 
87  N.  E.  913.  Comp.  Allen  V-,  Lyness, 
81  Conn.  626,  71  A.  936. 
Actual  fraudulent  intent  necessary  un- 
der bankrupt  act.  In  re  M'Loon,  162 
Fed.  575. 

116-94  Intent,  independent  of  dam-  ; 
age,  immaterial.  Veeder  i>.  Veeder,  141 
la.  492,  120  N.  W.  61. 
116-95  Knowledge  of  conveyance 
imputed  to  creditor  becoming  such  long 
after  making  if  not  claiming  to  have 
become  such  on  faith  of  debtor's  re- 
peated ownership  of  property.  Wash- 
ington Nat.  Bk.  17.  Beatty,  75  N.  J.  Eq. 
433,  72  A.  428. 

116-96  Seilert  v.  McAnally,  223  Mo. 
505,  122  S.  W.  1064. 
116-97  Wilson  v.  Parke,  (119  Mo. 
App.  25,  96  S.  W.  244.  Comp.  Lyon 
r.  Moore,  259  111.  23,  102  N.  E.  179. 
116-98  Winfrey's  Trustee  v.  Win- 
frey, 150  Ky.  138,  150  S.  W.  42.  See 
Ball  V.  Danton,  64  Or.  184,  129  P.  1032. 
And  see  Hopkins  v.  White,  20  Cal.  App. 
234,   128  P.   780. 

116-99  Intent  to  give  preference 
sometimes  conclusively  presumed. 
Brewster  v.  Co.,  164  Fed.  124. 
117-1  In  re  Sanger,  169  Fed.  722; 
Cowan  V.  Staggs,  178  Ala.  144,  59  S. 
153;  Davis  v.  Vandiver,  160  Ala.  454, 
49  S.  318. 

118-2  Kelley  T.  Pollock,  57  Pla.  459, 
49  S.  934. 

118-4  Merillat  f.  Hensey,  32  App. 
Cas.   (D.  C.)   64. 

119-6  In  re  Sanger,  169  Fed.  722; 
In  re  Knopf,  144  Fed.  245;  Allen  v.  Mc- 
Mannes,  156  Fed.  615;  Dokken  v.  Page, 
147  Fed.  438,  77  C.  C.  A.  674;  Mori- 
mura  r.  Samoha,  25  App.  Cas.  (D.  C.) 
189;  Walker  v.  Montgomery,  236  111. 
244,  86  N.  E.  240. 

Non-compliance  with  statute. — Regulat- 
ing transfer  of  goods  raises  presump- 
tion of  fraud.  Calkins  v  Howard,  2 
Cal.  App.  233,  83  P.  280  (conclusive); 
Parham  v.  Co.,  127  Ga.  303,  56  S.  E. 
460;  Thorpe  v.  Co.,  99  Minn.  22,  108  N. 
W.  940;  Gilbert  v.  Gonyea,  103  Minn. 
450,  115  N.  W.  640  (failure  to  secure 
inventory,  burden  on  vendee  to  rebut 
such  presumption) ;  Williams  v.  Bk.,  15 
Okla.  477,  82  P.  496;  Kohn  v.  Fishbaeh, 
36  Wash.  69,  78  P.  199;  Plass  r.  Mor- 
gan, 36  Wash.  160,  78  P.  784;  Fisher  t: 
Herrmann,  118  Wis.  424,  95  N.  W.  392. 
Vendee's  knowledge  not  conclusive  of 
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bad  faith  "if  he  does  not  directly  or 
indirectly  make  himself  an  instrument 
for  the  purpose  of  subsequently  bene- 
fittinLf  the  transferor."  Mulcahy  f. 
Ar.-iiil)al<l,  28  Can.  Sup.  Ct.  523;  Mani- 
to])a  B.  &  M.  Co.  V.  McDonald  (Can.), 
11  West.  L.  Rep.  313. 
119-7  Mowen  v.  Nitsch,  103  Md.  685, 
62  A.  582. 

119-8  White  V.  Million,  114  Mo.  App. 
70,   99  S.  W.   599. 

119-9  First  Nat.  Bk.  v.  Fry,  216  Mo. 
24,  ]]5  S.  W.  439;  Griswold  r.  Szwanek, 
82  Xeb.  761,  118  N.  W.  1073.  See  In 
re  M'Loon,  162  Fed.  575,  mortgage  se- 
curing advances  no  act  of  bankruptcy. 
ISO-IO  Walkeen  r.  Brown,  88  Kan. 
571,  128  P.  1122;  Kline  v.  Cowan,  84 
Kan.  772,  115  P.  587;  Perry  v.  Krish, 
157  Kv.  109,  162  S.  W.  555;  Atkins  v. 
B.  &  f.  Co.  (Ky.),  124  S.  W.  879;  Stan- 
difer  v.  Baker,  31  Ky.  L.  R.  42,  101  S. 
V/.  365;  Underleak  v.  Scott,  117  Minn. 
136,  134  X.  W.  731;  Wilson  r.  >Salsl)urv, 
167  Mo.  App.  191,  151  S.  W.  194;  Ken- 
nedy's Admr.  V.  Duncan,  157  Mo.  App. 
212J  137  S.  W.  299;  Kerker  r.  Lew,  206 
N.  Y.  109,  99  N.  E.  181  ;  Lelirenkrauss  v. 
Bonnell,  138  App.  Div.  493,  122  N.  Y. 
S.  866;  Lawrence  v.  Ileylman,  111  App. 
Div.  848,  98  N.  Y.  S.  121,  afT.  189  N.  Y. 
573,  82  N.  E.  1128;  Seed  r.  J.ennings, 
47  Or.  464,  83  P.  872;  Roberts  v.  Co., 
S6  Vt.  76,  83  A.  807.  See  Simons  v. 
Croc.  Co.,  108  Ark.  164,  156  S.  W.  1015; 
Lane  v.  Newton,  140  Ga.  415,  78  S.  E. 
1082;  Shacklette  t\  Goodall,  151  Ky. 
20,  151  S.  W.  23. 

Contra,  Link  v.  Hathwav,  143  ^lo.  App. 
502,  127  S.  W.  913,  foil."  Gage  i:  Mears, 
107  Mo.  App.  140,  70  S.  W.  712. 
Fraud  upon  prospective  spouse. — "Tlic 
law  in  Illinois  is  well  settled  that  a 
voluntary  conveyance  by  cither  party 
to  a  marriage  contract  of  his  or  her 
real  property,  made  without  the  knowl- 
edge of  the  other  and  on  the  eve  of 
marriage,  is  a  fraud  upon  the  marital 
rights  of  such  other,  and  may  be  set 
asiile  as  fraudulent  and  void  as  against 
the  party  whose  rights  are  injuriously 
afTocted  bv  such  conveyance.  Daniher 
V.  Daniher,  201  III.  489,  66  N.  E.  230, 
and  cases  there  cited.  Lender  the  law 
of  this  state  a  conveyance  made  after 
a  contract  of  marriage  has  been  entered 
into,  even  though  it  is  voluntary,  is 
not  conclusively  presumed  to  be  fraud- 
ulent, although  in  other  jurisdictions 
the  rule  seems  to  be  otherwise.  Wa''d 
V.    Ward,    63    Ohio    St.    125,    57    N.    E. 


1095,  51  L.  R.  A.  858,  81  Am.  St.  Rep. 
621;  Arnegaard  v.  Arnegaard,  7  N.  D. 
475,  75  N.  W.  797,  41  L.  R.  A.  258. 
Following  the  rule  laid  down  in  Champ- 
lin  r.  Chaniplin,  16  R.  I.  314,  15  Atl.  85; 
Hamilton  v.  Smith,  57  Iowa  15,  10  N. 
W.  276,  42  Am.  Rep.  39,  and  Fennes- 
sey  V.  Fennessey,  84  Ky.  519,  2  S.  W. 
158,  4  Am.  St.  Rep.  210,  this  court,  in 
Daniher  v.  Daniher,  supra,  201  111.  on 
page  494,  66  N.  E.  on  page  240,  laid 
down  the  rule  as  follows:  'But  we 
think  the  better  rule  is  that,  where 
any  such  voluntary  conveyance  is  made 
without  the  knowledge  of  the  other  of 
such  contracting  parties,  it  presents  a 
prima  facie  case  of  fraud,  subject  to 
be  explained  by  the  parties  interested, 
and  the  burden  is  on  the  grantee  to  es- 
tablish the  validity  of  the  deed.'" 
Dunbar  v.  Dunbar,  2o4  111.  281,  98  N. 
E.  563. 

New  York. — "It  has  long  been  the  rule 
of  law  in  this  state  that  where  an 
insolvent  debtor  transfers  his  property 
to  one  of  his  creditors  as  security  for 
an  antecedent  debt,  and  the  creditor 
taking  the  property  advances  nothing 
at  the  time,  does  not  relinquish  the 
security  then  held,  or  suspend  any  rem- 
edy ui^on  it,  such  grantee  is  not  a  pur- 
chaser for  a  valuable  consideration. 
Carv  r.  ^\liite,  52  N.  Y.  138;  Ten  Evck 
V.  Witbeck,  135  N.  Y.  40,  31  N.  E.  994, 
31  Am.  St.  Rep.  809.  Every  element 
required  to  establish  consideration'  is 
lacking  in  the  case  at  bar,  with  the 
exception  of  an  alleged  agreement  to 
extend  the  time  of  payment  of  Bon- 
nell's  existing  indebtedness  at  the  time 
of  the  giving  of  the  mortgage,  fol- 
lowed by  actual  forbearance.  Upon  this 
issue  the  oral  evidence  is  conflicting, 
and  confined  to  Bonnell  upon  the  ono 
side  and  the  vice  president  of  the  bank 
uj>on  the  other.  Bonnell  testifieil  that 
there  was  no  agreement  to  extend, 
cither  verbal  or  otherwise.  The  vice 
president  admits  that  the  mortgage 
consummated  the  prior  oral  agree- 
ment. By  the  terms  of  the  mortgage, 
the  amount  secured  thereby  is  payable 
upon  demand,  and  from  the  very  mo- 
ment of  its  delivery  tho  money  it  se- 
cured was  presently  due.  The  volun- 
tary transfer  by  an  insolvent  debtor 
of  his  property  is  more  than  mere  evi- 
dence of  fraud.  It  is  a  fact  from  which 
a  fraudulent  intent  may  be  inferred." 
Lehrenkrauss  v.  Bonnell,  122  N.  Y.  S. 
866. 
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'  'We  hold  that  the  rule  stated  in  Smith 
V.  Reid,  134  N.  Y.  568,  31  N.  E.  1082, 
that  a  voluntary  conveyance  by  one 
indebted  at  the  time  is  presumptively 
fraudulent  as  against  existing  credit- 
ors, is  the  law  of  this  state,  rather 
than  the  rule  laid  down  in  Kain  v. 
Larkin,  ISl  jST.  Y.  300,  30  ^T.  E.  lOo." 
Kerker  v.  Levy,  20&  N.  Y.  109,  99  N.  E. 
181. 

Rule  under  bankruptcy  act. — See  Sar- 
gent V.  Blake,  160  Fed.  57,  87  C.  C.  A. 
213. 

lSO-11  Patton  V.  Walker  (Ky.),  118 
S.  W.  312;  Com.  Bk.  v.  Vollrath,  135 
Mo.  App.  63,  115  S.  W.  510.  Contra, 
Bull  V.  Bray,  89  Cal.  286,  26  P.  873 
(fraudulent  intent  must  be  proved) ; 
Emmons  v.  Barton,  109  Cal.  662,  42 
P.  303;  Eoberts  v.  Co.,  86  Vt.  76,  83  A. 
807. 

121-12  Shiels  v.  Nathan,  12  Cal. 
App.  604,  108  P.  34;  Atkins  v.  B.  &  T. 
Co.  (Ky.),  124  S.  W.  879;  Star  -v.  Pen- 
fipld,  166  Mo.  App.  302,  148  S.  W.  382. 
Presumption  of  fraud  from  inadequacy 
of  consideration  not  indulged  in  ab- 
sence of  proof  that  grantor  had  no 
other  property  sufficient  to  pay  debts. 
Pearsall  v.  Stewart,  112  App,  Div.  366, 
98  N.  Y.  S.  467. 

121-13  Nat.  Bk.  v.  Behan  (1913),  Ir. 
E.  512;  Flood  v.  Bollmeier  (la.),  138  N. 
Wi.  1102;  Long  v.  Co.,  135  la.  398,  112 
N.  W.  550;  Am.  Nat.  Bk.  r.  Thornbur- 
row,  109  Mo.  App.  639,  83  S.  W.  771; 
Vandeventer  v.  Goss,  116  Mo.  App.  316, 
91  S.  W.  958;  Scharff  v.  McGaugh,  205 
Mo.  344,  103  S.  W.  550;  State  Bk. 
V.  Fish,  120  N.  Y.  S.  365  (substitution 
of  collaterals);  Douthat  v.  Eoberts  (W. 
Va.),  80  S.  E.  819.  See  Waddle  v. 
Phosphate  Co.  (Ala.),  63  S.  462;  Flood 
V.  Bollmeier  (la.),  144  N.  W.  579. 
Grantee  must  show  debtor's  property 
sufficient  to  meet  demands  against  him. 
Adams  v.  Wingard,  53  Wash.  560,  102 
P.  426. 

121-14  Elam  v.  Lumb.  Co.,  176  Ala. 
48,  57  S.  483;  Edwards  Mfg.  Co.  v.  Oarr, 
65  W.  Va.  673,  64  S.  E.  1030.  See 
Simon  v.  Groc.  Co.,  108  Ark.  164,  156 
S.  W.  1015. 

121-16  Folkes  V.  Wyatt  (Tex.  Civ.), 
126  S.  W.  958. 

122-18  Fouche  1).  Shearer,  172  Fed. 
592.  Comp.  In  re  Kayser,  177  Fed.  383, 
100  O.  C.  A.  615.  Contr-a  under  stat- 
ute. Craev  v.  Kurtz,  132  la.  105,  105 
N.  W.  590,  109  N.  WC  452;  Seilert  v. 
McAnally,    223    Mo.    505,    122     S.    W. 


1064;  Scharff  v.  McGaugh,  205  Mo.  344, 
103  S.  W.  550. 

In  a  case  where  a  husband,  engaged  in 
business  and  involved  in  debt,  result- 
ing in  insolvency,  made  a  voluntary 
transfer  of  property  to  his  wife,  it  was 
said  that,  as  against  existing  creditors, 
such  transfer  was  fraudulent,  no  matter 
how  pure  the  motive  which  induced  it, 
because  from  the  testimony  the  result 
of  such  transfer  was  to  reduce  the  as- 
sets of  the  husband  to  such  an  extent 
as  to  delay  and  hinder  his  creditors  in 
the  collection  of  their  debt.  Brady  v. 
Irbv,  101  Ark.  573,  142  S.  W.  1124. 
122-19  Allen  v.  Pierce,  163  Ala.  612, 
50  S.  924;  Borror  v.  Carrier,  34  Ind. 
App.  353,  73  N.  E.  123;  Eichardson  v. 
Eichardson,  134  la.  242,  111  N.  W. 
934;  Lehrenkrauss  V.  Bonnell,  138  App. 
Div.  493,  122  N.  Y.  S.  866. 
123-21  Joy  V.  Helbing,  7  Cal.  App. 
519.  94  P.  863  (husband  to  wife) ;  Hunt 
■V.  Nance,  122  Ky.  274,  92  S.  W.  6; 
Standifer  v.  Baker,  31  Ky.  L.  E.  42, 
101  S.  W.  365;  Seed  v.  Jennings,  47 
Or.  464,  83  P.  872.  See  Quilidimi  v. 
Agostini,  2  P.  E,  Fed.  258. 
123-22  Burden  on  creditor  to  show 
arising  of  debt  three  years  after  debtor 
obtained  possession  of  bailed  property 
under  statute  vesting  title  in  bailee 
after  such  period.  Matthis  V.  Thur- 
man,  143  Ala.  558,  39  S.  360. 
123-23  Bartell  v.  Griffin,  47  Colo. 
569,  108  P.  171;  Hoffman  v.  Owens, 
31  Nev.  481,  104  P.  241;  Allen  v.  Gray, 
63  Misc.  219,  115  N.  Y.  S.  928.  See 
Helgert  r.  Stewart,  20  Colo.  App.  202, 
77  P.  1091;  Farmer  r.  Hughes,  38  Colo. 
318,  88  P.  191;  Eapple  v.  Hughes,  10 
Ida.  338,  77  P.  722;  Anderson  v. 
Berry,  158  Mo.  App.  133,  138  S.  W. 
78;  Ellet-Kendall  Shoe  Co.  v.  Eoss,  28 
Okla.  697,  115  P.  892;  Johnson  V.  Em- 
ery, 31  Utah  1:^3,  86  P.  869. 
Transfer  may  be  constructive. — Taney 
i:  Bk.,  187  Fed.  689,  109  C.  C.  A. 
437;  Dysart  Savings  Bk.  v.  Weinstein, 
152  la.  260,  132  N.  W.  18. 
123-24  In  re  Elletson  Co.,  174  Fed. 
859  (under  amended  statute  of  West 
Virginia,  changing  rule  declared  by 
state  court);  Hiser  v.  Walbaum,  129  111. 
App.  82;  Foley  v.  Boyer,  153  111.  App. 
613;  Eadovich  v.  Jenkins,  123  La.  355, 
48  S.  988;  Grand  Eapids  B.  Co.  r. 
Pettis,  159  Mich.  679,  124  N.  W.  577; 
Williams  v.  Brown,  137  Mich.  569,  100 
N.  W.  786  (presumption  applies  in  fa- 
vor of  both  prior  and  subsequent  cred- 
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itors) ;  Wilson  v.  AValratli,  103  Miun. 
413,  115  X.  W.  203;  Stam  v.  Smith, 
183  Mo.  461,  81  S.  W.  1217;  Neeley  v. 
Trautwein,  79  Neb.  751,  113  X.  W.  141; 
Hickok  I".  Cowperthwaitc,  134  App, 
Div.  CI  7,  119  N.  Y.  S.  390;  Hill  v. 
Page,  108  App.  Div.  71,  95  N.  Y.  S. 
465;  Tuttle  f.  Hayes,  107  N.  Y.  S.  22; 
Cochran  Grocery  Co.  v.  Harris,  28  Okla. 
715,  116  P.  185;  Hunter  Const.  Co.  v. 
Lyons,  233  Pa.  561,  82  A.  761;  Kendig 
r."  Binkley,  10  Pa.  Super.  463;  Speidel 
G.  Co.  r.  Stark,  62  W.  Va.  512,  59  S.  Y.. 
498;  Seivert  f.  Galvin,  133  Wis.  391, 
113   N.  W.  680. 

See  In  re  Friorlman,  164  Fed.  131. 
Burden    resting    on    grantee. — Dose  v. 
Beatie,  62  Or.  308,   123  P.  383,  125  P. 
277. 

Under  Texas  statute  possession  of 
wife's  property  by  husband  after  trans- 
fer to  her  by  him  not  significant. 
Broussard  t".  Lawson  (Tex.  Civ.),  124 
S.   W.   712. 

124-25  Brown-Camp  Hardware  Co.  v. 
Hawthorne,  154  la.  456,  135  N.  W.  75; 
Kimelewski  v.  C,  39  Pa.  Super.  308. 
125-27  Hoffman  f.  Owens  (Nev.), 
104  P.  241;  Seivert  v.  Galvin,  133  Wis. 
391,  113  N.  W.  680  (question  for  jury). 
See  Rosenberg  v.  Ross,  6  Cal.  App.  755, 
93  P.  284;  Israel  v.  Day,  41  Colo.  52, 
92  P.  698;  Rapple  v.  Hughes,  10  Ida. 
338,  77  P.  722;  Revnolds  r.  Beck,  108 
Mo.  App.  188,  83  S.  W.  292;  Webster 
V.  Sherman,  33  Mont.  448,  84  P.  878; 
Kondig  r.  Binkley,  10  Pa.  Super.  463. 
Actual  delivery,  open  public  change  of 
possession,  continued  and  manifested  by 
outward  and  visible  signs,  rendering  it 
evident  that  ])ossession  and  apparent, 
as  well  as  real  ownership  of  vendor 
has  ended  necessary  under  statute.  Al- 
len V.  Gray,  63  Misc.  219,  115  X.  Y.  S. 
928. 

125-28     Comp.  Speidel  G.  Co.  r.  Stark, 
62  W.  Va.  512,  59  S.  E.  498. 
125-29     Retention  by  husband  of  land 
conveyed  to  wife  not  significant  if  liv- 
ing together.     Robertson   v.   Hefley,  55 
Tox.  Civ.  368,  118  S.   W.   1159. 
125-30     Wilson  r.  Walrath,  103  Minn. 
4i:',,   115  N.  W.  203;   Colston  v.  Miller, 
55  W.  Va.  490,  47  S.  E.  268. 
126-33     Griswold      r.      Nichols,      126 
Wis.   401,  105   N.  W.  815. 
126-34     Lowe  v.  Matson,  140  111.  108, 
•:9   X.   E.  1036. 

126-35  llorner-^r.  Co.  v.  jNliller,  147 
Fed.  295;  Wilks  v.  Vaughan,  73  Ark. 
J  74,  S3  S.   W.  913;   Gage  v.  Burns,  78 


Neb.    737,    111     N.    W.    791;    Coffev    r. 
Scott,    66    Or.    405,    135    P.    S8;    U.    S. 
N"at.   Bk.   r.  Thebaud,   65   Or.   317,   132 
P.  1168;  Stubling  v.  Wilson,  50  Or.  2S2, 
90     P.     1011     (brothers);     Livesley    v. 
Heise,  48  Or.  14  7,  85  P.  509. 
Presumption  rebuttable  by  positive  evi- 
dence  of  unfriendly   relations.      White 
f.  Glover,  23  App.  Cas.  (D.  C.)  389. 
127-36     Davis   v.  Vandiver,  160   Ala. 
454,    49    S.    318;    Am.    H.    &    D.    Co.    f. 
Hall,  208  111.  597,  70  N.  E.  581;   First 
N.  Bk.   v.  Fry,  216   Mo.  24,  115   S.   W. 
439.    See  Shiels  v.  X'athan,  12  Cal.  App. 
604,   108   P.   34;    Mueller   r.   Renkes,  31 
Mont.  100,  77  P.  512;  Johnson  r.  Lucas, 
103    Va.    36,    48    S.    E.    497;    Colston    f. 
Miller,  55  W.  Va.  490,  47  S.  E.  268. 
127-37     Long  r.  Co.,  135  la.  398,  112 
N.   W.  550    (creditors  not  shown   to   be 
prior);    Russell  f.   Phillips,    145     Mich, 
268,    108    N.    W.    718.      See   Lehman    v. 
Gunn,   154  Ala.   369,   45   S.  620;    Camp- 
bell r.  Campbell,  129  la.  317,  105  N.  W. 
583;    Smvth    v.    Hall,    126    la.    627,    102 
N.  W^   520.     Contra,   Hatfield    r.   Cline, 
143  Ky.  565,  137  S.  W^  212;  Dorwin  v. 
Patton,  101   Minn.  344,   112  N.   W.  266 
(not  conclusive) ;  Seeley  v.  Ritchev,  76 
Neb.   427,    107    N.   W.    769,   rev.   on   re- 
hearing,   110    N.    W.     1105;     Flint     r. 
Chaloupka,    78    Neb.    594,    111    N.    W. 
465,    13   L.    R.    A.    (N.   S.)    309;    Ilulen 
f.    Chilcoat,    79    Neb.    595,    113    N.    W. 
122;    Shoemaker    v.    Drug   Co.,    112   Va. 
612,  72  S.  E.  121. 

Comp.  Simon  r.  Groe.  Co.,  108  Ark.  164, 
156  S.  W.  1015. 

Such  a  relation  calls  for  a  closer  scru- 
tiny than  where  strangers  are  engaged. 
Cowan  V.  Staggs,  178  Ala.  144,  59  S. 
153. 

Many  courts,  say  transaction  between 
members  of  family  to  be  closely  scru- 
tinized. Penn  r.  Trompen,  72  Neb. 
273,  100  N.  W.  312;  Lawrence  v.  Hevl- 
man.  111  App.  Div.  848,  98  N.  Y. 's. 
121,  aff.  1S9  N.  Y.  573,  82  N.  E.  1128; 
Bailev  r.  Fransioli,  101  App.  Div.  140, 
91    n".  Y.  S.   S.-)2. 

Voluntary  donee  must  show  as  against 
claimant  through  creditor  of  his  donor 
existence  of  facts  sustaining  title. 
Hobbs  r,  Cashwcll,  152  N.  C.  183,  ^C? 
S.  E.  495. 

Carefully  scrutinized  if  conveyance 
co\  ers  all  of  debtor's  propertv.  Riker 
r.  Gwvnne,  129  Ajip.  Div.  112,  113  N. 
Y.  S.  404. 

127-38  Nowskv  r.  Siedlecki,  S3 
Conn.   109,   75   A."  135;   Guthrie  v.  Hill, 
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138  Ky.  181,  127  S.  W.  767  (statute). 
See  Clark  r.  Ford,  126  la.  460,  102  N. 
W.  421;  Berry  r.  Ewen,  27  Ky.  L.  E. 
467,  85  S.  W.  227  (fraud  not  presumed 
where  wife  had  property  equal  to  con- 
sideration paid  for  conveyance) ;  Wiad- 
leiffh  V.  Wadleigh,  111  App.  Div,  367, 
97  ^N.  Y.  S.  1063;  A^an  Ingen  v.  Peter- 
son, 31  O.  C,  C.  506;  Everson  v.  Wood, 
59  Or.  285,  llj  P.  299;  Sav.  Bk.  r. 
Todd,  114  Va.  708,  77  S.  E.  446. 
128-39  Papan  v.  Nahay,  106  Ark. 
230,  152  S.  W.  107;  Martin  t\  Banks, 
89  Ark.  77,  115  S.  W.  928;  Waters  ir. 
Co.,  76  Ark.  252,  88  S.  W.  879  (un- 
corroborated testimony  of  wife  insuffi- 
cient) ;  Tibbetts  v.  Terrill,  44  Colo.  94, 
96  P.  978;  Helm  v.  Brewster,  42  Colo. 
25,  93  P.  1101;  Gray  r.  Collins,  139  Ga. 
776,  78  S.  E.  127;  Strickland  v.  Jones, 
131  Ga.  409,  62  S.  E.  322;  Kennard  v. 
Curran,  239  111.  122,  87  N.  E.  913;  Tor- 
rey  v.  Dickinson,  213  111.  36,  72  N.  E. 
703;  Carr  v.  Way,  141  la.  245,  119  N.  W. 
700;  Harvey  v.  Godding,  77  Neb.  289, 
109  N.  W.  220;  Graeber  v.  Sides,  151 
N.  C.  596,  66  S.  E.  600;  Meighen  v. 
Chandler,  20  N.  D.  238,  126  N.  W.  992; 
Walker  v.  Harold,  44  Or.  205,  74  P. 
705;  Eason  v.  Lyons,  114  Va.  390,  76 
S.  E.  957;  Rankin  r.  Goodwin,  103  Va. 
81,  48  S.  E.  521;  Hughson  v.  Dameron, 
113  Va.  607,  75  S.  E.  92;  Kline  v.  Kline, 
103  Va.  263,  48  S.  E.  882;  Dill  r.  Carver, 
70  Wash.  103,  126  P.  86;  Adams  v.  Win- 
gard,  53  Wash.  560,  102  P.  426;  Ed- 
wards Mfg.  Co,  v.  Carr,  65  Wi.  Va.  673, 
64  S.  E.  1030. 

See  Stix  t\  Calender,  155  Kv.  806,  160 
S.  W.  514;  Knickerbocker  T.  Co.  v.  Car- 
hart,  71  N.  J.  Eq.  495,  64  A.  756; 
Mauch  Chunk  Nat.  Bk.  v.  Shrader  (W. 
Va.),  81  S.  E.  1121.  But  see  Perry 
r.  Krish,  157  Ky.  109,  162  S.  W.  555; 
Blackwell  v.  O'Neal,  152  Kv.  563,  153 
S.  W.  721. 

But  where  husband  not  indebted  at 
time  of  conveyance  no  presumption  of 
fraud  and  burden  on  subsequent  cred- 
itor. Richardson  v.  Pierce,  105  Va. 
628,  54  S.  E.  480. 

Rule  not  applicable  in  favor  of  subse- 
quent   creditors.      Eekhart    v.    Co.,    236 
111.  134,  86  N.  E.  199. 
128-40     Van    Ingen    v.    Peterson,    31 
O.   C.   C.   506. 

129-42  Dumas  f.  Clayton,  32  App. 
Cas.  (D.  C.)  566;  Coldren  L.  Co.  v. 
Royal,  140  la.  381,  118  N.  W.  426.  See 
Cawood  V.   Howard    (Ky.),   113   S.  W. 


109;  Standifer  t:  Baker,  31  Ky.  L.  R. 
42,  101  S.  W.  365. 

Judgment  in  attachment  important  evi- 
dence of  debtor's  intent.  Smith  V. 
Birge,  126  111.  App.  596. 
Knowledge  of  grantee  inferred  from 
position  of  parties. — ^Nelson  v.  Spence, 
129  Ga.  35,  58  S.  E.  697,  grantee  presi- 
dent of  grantor  corporation. 
Spendthrift  putting  entire  estate  in 
hands  of  trustee  presumed  to  intend 
fraud  as  to  subsequent  creditors.  Ward 
V.  Marie,  73  N.  J.  Eq.  510,  68  A.  1084. 
Comp.  Newton  v.  Jay,  107  App.  Div. 
457,  95  N.  Y.  S.  413,  deed  of  trust 
by  woman  contemplating  foreign  mar- 
riage, not  fraudulent. 
Bulk  sale  of  goods  not  so  far  prima 
facie  fraudulent  as  to  meet  burden  as- 
sumed by  complainant  of  showing  bad 
faith.  Shelton  v.  Price,  174  Fed.  891. 
129-43  Chandler  v.  Higgins,  156  Ala. 
511,  47  S.  284. 

Grantor's    intent    immaterial    if    debt 
paid   bona   fide,   payment  absolute   and 
not   materially  in   excess   of  debt,   and 
no   advantage  retained.      Lightman    v. 
Epstein,  164  Ala.  660,  51  S.  164. 
130-47     Kennard   v.   Curran,   239    111. 
122,  87  N.  E.  913;   Cohen  r.  Goldberg, 
65   Minn.  473,   67   N.  W.   1149;   Hill  v. 
Page,   108   App,  Div.   71,   95   N.   Y.   S. 
465;  Robertson  -r.  Hafley,  55  Tex.  Civ. 
363,  118  S.  W.  1159. 
131-48     Allen  v.   Knutson,  96  Minn. 
340,  104  N.  W.  963. 
132-54     Dumas  v.  Clayton,    32    App. 
Cas.    (D.    C.)    566, 

133-55  Kennard  v.  Curran,  239  111. 
122,  87  N.  E.   913. 

Incompetent  to  testify  as  to  transac- 
tions with  deceased  grantee  (statute). 
Roberts  v.  Mack,  98  App.  Div.  485,  90 
N.  Y.  S.  526.  But  where  grantor  de- 
ceased grantee  not  incompetent.  Stam 
1.  Smith,  183  Mo.  4G4,  81  S.  W.  1217. 
G-rantor's  testimony  of  fraudulent  in- 
tent not  necessarily  showing  fraud. 
Robertson  v.  Hefley,  55  Tex,  Civ,  368, 
118  S.  W.  1159. 

133-57  Savage  v.  Milum,  170  Ala. 
115,  54  S.  180;^  Hill  v.  Page,  108  App. 
Div.  71,  95  N.  Y.  S.  465. 
"As  to  the  first  assignment  of  error, 
we  are  unable  to  see  why  it  was  not 
competent  and  relevant  for  the  witness 
Fannie  D  Eubanks  to  testify  as  to 
what  her  intention  was  at  the  time 
the  mortgage  was  executed  to  her.  It 
cannot  be  denied  that  the  mortgage 
would  be  valid  in  her  hands  as  against 
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the  eretlitors  of  her  husband,  even  if 
he  had  a  fraudulent  intent,  provided 
she  did  not  have  notice  of  it  or  did 
not  participate  in  the  fraudulent  execu- 
tion of  the  mortgage,  and,  this  being 
one  of  the  questions  involved  in  the 
case,  how  can  the  fact  better  be  proved 
than  by  her  own  testimony  as  to  what 
her  intention  was  at  the  time?"  San- 
ford  Chamberlain  &  Albers  Co.  v.  Eu- 
banks,  lo2  N.  C.  697,  68  S.  E.  219. 
133-58  Grantor's  testimony  compe- 
tent to  show  grantor's  knowledge. 
Townes  r.  Stultz,  78  ts.  C.  366,  59  S.  E. 

Question  of  good  faith  open  to  inves- 
tigation only  wlien  attack  is  on  ground 
of  fraud  in  fact  as  well  as  fraud  in 
law.  Tavlor  v.  Co.,  47  Mont.  342,  132 
P.  549. 

134-59  Chandler  v.  Higgins,  156  Ala. 
511,  47  S.  284. 

135-60  Helm  v.  Brewster,  42  Colo. 
25,  93  P.  1101;  De  Ruiter  v.  De  Euiter 
28  Ind.  App.  9,  62  N.  E.  100;  Riker 
V.  Gwynne,  109  N.  Y.  S.  570;  Virginia- 
C.  C.  Co.  V.  Hunter,  84  S.  C.  214,  66 
S.    E.    177. 

135-61  Tn  re  Elletson,  174  Fed.  859; 
Allen  r.  Caldwell,  149  Ala.  293,  42  S. 
855;  Morgan  v.  Kendrick,  91  Ark.  394, 
121  S.  W.  278;  Smith  r.  Goodrich,  75 
Ark,  603,  S7  S.  W.  125;  Ferguson  V. 
Tr.  Co.,  99  Ark.  45,  137  S.  W.  555; 
Eaney  Bros.  r.  Cotton  Co.,  11  Ga.  App. 
450,  75  S.  E.  672;  Kennard  r.  Curran, 
239  HI.  122,  87  N.  E.  913;  Coldreu  L. 
Co.  V.  Rayol,  140  la.  3S1,  118  N.  W. 
426  (failure  to  put  antenuptial  con- 
tract in  writing);  Bowman  r.  Baker, 
147  Kv.  437,  144  S.  W.  3S3;  Dallas 
B.  r.  ilolzner,  116  La.  719,  41  S.  48 
(failure  of  grantor  and  grantee  to  deny 
fraud  or  affirm  good  faith);  Thompson 
r.  Williams,  100  Md.  195,  60  A.  26; 
Klauber  r.  Schloss,  198  Mo.  502,  95 
S.  W.  930;  Southern  Bk.  r.  Nichols, 
202  Mo.  309,  TOO  S.  W.  613;  St.  Francis 
Mill  Co.  r.  Sugg,  206  :Mo.  148.  104  S, 
W.  5;  Phillii)S  7'.  Rule,  124  :Mo.  App. 
525,  102  S.  W.  32  (sale  of  large  stock 
of  goods  in  bulk,  without  inventory  or 
appraisement  and  in  haste);  Xew  York 
S.  M.  Co.  r.  West.  107  Mo.  App.  254, 
SO  S.  W.  923  (sending  checks  to  cred- 
itors though  no  funds  on  deposit); 
Omaha  C.  L.  Co.  r.  Shellv.  SO  Xeb. 
502,  131  N.  W.  926;  Lawrence  r.  Hevl- 
nian,  111  Aj^p.  Div.  848.  98  N.  Y.  S. 
121,  aff.  1S9  N.  Y.  573,  82  N.  E.  1128; 


Blvth  &  F.  Co.  V.  Kastor,  17  Wvo.  ISO, 
97  P.  921. 

Circumstances  insufficient  to  show 
fraud.  Pierce  v.  Pierce,  16  Cal.  App. 
375,   117   P.   5S0. 

False  recital  of  consideration,  no  per  so 
evidence  of  fraud.  Pierce  v.  Pierce, 
supra. 

Statement  in  conveyance  that  it  was 
not  given  to  defraud  no  evidence  of 
fraud.  Strop  i".  Hughes,  123  Mo.  App. 
547,  101   S.  W.  146. 

136-63  In  re  Larkin,  168  Fed.  100 
(may  overcome  grantor's  testimony); 
California  M.  Co.  v.  Manley,  10  Ida. 
786,  81  P.  50;  Wigginton  v.  Minter,  2S 
Kv.  L.  E.  79,  88  S.  W.  1082;  Childers 
V.  Pickenpaugh,  2ir)  Mo.  376,  118  S.  W. 
453;  Adams  r.  Hamilton,  53  Tex.  Civ. 
405,  116  S.  W.  1169;  Colston  r.  Miller, 
55  W.  Va.  490,  47  S.  E.  268;  Moore  r. 
Tearnev,  62  W.  Va.  72,  57  S.  E.  263. 
137-63  Nixon  v.  Goodwin,  3  Cal. 
App.  358,  85  P.  169. 
138-64  Pelham  r.  Co.,  156  Ala.  500, 
47  S.   172. 

Payment  of  creditors  with  proceeds  of 
sale,  relevant.  \'an  Slvek  r.  W'oodruff, 
118  App.  Div.  47,  103  N.  Y.  S.  139. 
138-65  Shelton  r.  Price,  174  Fed. 
891;  Chandler  v.  Higgins,  156  Ala.  511, 
47  S.  284;  Tibbetts  v.  Terrill,  44  Colo. 
94,  96  P.  978;  Scott  r.  Lumaghi,  236 
HI.  564,  86  N.  E.  3^4;  First  Nat.  Bk. 
V.  Hoard,  142  La.  726,  121  N.  W.  508; 
Atherton  v.  Emerson,  199  Mass.  199, 
85  N.  E.  530;  Matthews  r.  Joannes,  156 
Mich.  663,  121  N.  W.  272;  Childers  r. 
Pickenpaugh,  219  Mo.  376,  118  S.  W. 
453;  Rusho  r.  Richardson,  77  Neb.  360, 
109  N.  W.  394;  Whitwell  r.  Wright,  136 
App.  Div.  246,  120  N.  Y.  S.  1065; 
Bailey  r.  Fransioli,  101  App.  Div.  140, 
91  N.  Y.  S.  852;  C.  v.  Hyde,  39  Pa. 
Super.  261;  Townes  r.  Stultz,  78  S.  C. 
366,  59  S.  E.  9S3:  Comeau  r.  Hurlev, 
22  S.  D.  310.  117  X.  W.  371;  Berge  f. 
Kittleson,  133  Wis.  664,  114  N.  W. 
125  (payment  of  other  creditors  by 
vendee). 

Giving  other  security  for  same  debt, 
to  same  partv,  at  same  time  shown. 
Blvth  &  F.  Co.  r.  Kastor,  17  Wvo.  ISO, 
97  P.  021. 

139-66  Fabian  r.  Traeger,  215  HI. 
220.  74  N.  E.  131:  King  r.  Grannis, 
29  Pa.  Super.  367;  C.  r.  Hyde,  39  Pa. 
Super.    261. 

140-68     Lightman     r.     Epstein.     164 

Ala.  660.  51  S.  161;  Ferguson  r.  Tr.  Co., 

'  99  Ark.  45,  137  S.  W.  555;  Montgomery 
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V.  Gardner  (E.  I.),  71  A.  67;  Mc- 
Caskev  v.  Potts,  65  W.  Va.  641,  64 
S.   e/908. 

141-70  Eepayment  by  wife  to  hus- 
band of  money  used  by  him  imjiroving 
property  he  eonvej^ed  to  her  cannot  be 
established  by  their  uncorroborated  tes- 
timony. Edwards  Mfg.  Co.  t\  Carr,  65 
W.  Va.  673,  64  S.  E.  1030. 
143-71  In  re  McLoon,  162  Fed.  575; 
Lynch  v.  Sweetland,  8  Cal.  App.  582, 
97  P.  413;  Joy  v.  Helbing,  7  Cal.  App. 
519,  94  P.  863;  Eankin  v.  Sehultz,  141 
la.  681,  118  N.  W.  383;  Tabor  f.  Arm- 
strong, 30  Ky.  L.  E.  938,  99  S.  W. 
957;  Clark  v.  Lewis,  215  Mo.  173,  114 
S.  W.  604  (conditions  under  which  with- 
holding from  record  fraudulent) ; 
Moore  v.  Tearney,  62  W.  Va.  72,  57 
S.  E.  263.  See  Big  Four  1.  Co.  v. 
Wright,  207  Fed.  535,  125  C.  C.  A. 
577.  Comp.  Allen  v.  Caldwell,  149  Ala. 
293,  42  S.  855;  Atkinson  v.  McNider, 
130  la.  281,  105  N.  W.  504;  Thomp- 
son V.  Williams,  100  Md.  195,  60  A. 
26;  Johnston  v.  Bk.,  85  Miss.  234,  38 
S.  100;  Jones  V.  Levering,  116  Mo.  App. 
377,  91  S.  W.  980. 

142-72  Bucher  v.  Allen,  11  Cal.  App. 
650,  105  P.  942  (vendee's  employment 
by  vendor  tends  to  prove  no  change 
of  possession) ;  Bishop  v.  Co.,  30  Ky. 
L.  E.  725,  99  S.  W.  644;  Thompson  v. 
Williams,  100  Md.  195,  60  A.  26  (child 
need  not  expel  father  from  home) ; 
Citizens'  S.  Bk.  i:  Brown,  110  Minn. 
176,  124  N.  W.  990;  Atlantic  E.  Co.  v. 
Stokes,  77  N.  J.  Eq.  119,  75  A.  445 
(not  convincing) ;  Edwards  v.  Co.,  150 
N.  C.  171,  63  S.  E.  742;  Witt  r.  Teat 
(Tex.  Civ.),  167  S.  W.  302;  Colston  v. 
Miller,  55  W.  Va.  490,  47  S.  E.  268; 
Seivert  v.  Galvin,  133  Wis.  391,  113 
N.  W.  680.  See  Leader  v.  Co.,  144  la. 
180,  122  N.  W.  833;  Studebaker  Bros. 
Mfg.  Co.  V.  Elsey,  etc.  Co.,  152  Mo. 
App.  401,  133  S.  W.  412. 
Eeconveyance  to  wife  of  grantor's 
debtor  and  his  management  of  property 
to  be  considered.  Bodkin  v.  Kerr,  97 
Minn.  301,  107  N".  W.  137. 
Assessment  of  property  to  vendor  sub- 
sequent to  sale  irrelevant.  Comeau  v. 
Hurley,  24  S.  D.  275,  123  N.  W.  715. 
142-74  Gage  r.  Mears,  107  Mo.  App. 
140,  80  S.  W.  712,  fraud  not  inferred 
from  insolvency. 

143-75     Chandler  v.  Higgins,  156  Ala. 
511,  47  S.  284. 

Vendor  may  testify  that  certain  cred- 
itors were  omitted  from  schedule    filed 


by  him,  that  debts  enumerated  were 
owing  when  he  paid  defendant.  Grant 
V.  Co.,  23  S.  D.  195,  121  N.  W.  95. 
143-76  Eankin  r.  Sehultz,  141  la. 
681,  118  N.  W.  383;  Washington  Nat. 
Bk.  V.  Beatty,  75  N.  J.  Eq.  433,  72 
A.  428;  Eiker  v.  Gwynne,  129  App.  Div. 
112,  113  N.  Y.  S.  404. 
Proximity  in  time  of  conveyance  and 
judgment,  of  slight  importance.  Thomp- 
son V.  Williams,  100  Md.  195,  60  A. 
26. 

Debtor's  liability  to  action  for  dam- 
ages must  be  shown,  if  relevant,  by 
proof  of  facts  existing  when  convey- 
ance made.  Hinkle  v.  Smith,  133  Ga. 
255,   65   S.   E.   427. 

143-77  Strickland  v.  Jones,  131  Ga. 
409,   62   S.   E.   322. 

143-78  Mercantile  Exeh.  Bk.  v.  Tay- 
lor, 51  Fla.  473,  41  S.  22,  not  con- 
clusive. 

Judicial  notice  taken  of  fact  of  want 
of  custom  for  merchant  to  mortgage 
entire  stock  to  secure  prior  indebted- 
ness. Grant  v.  Co.,  23  S.  D.  195,  121 
N.  W.  95. 

143-79  Davis  r.  Vandiver,  160  Ala. 
454,  49  S.  318;  McCuin  v.  Groc.  Co., 
78  Ark.  63,  93  S.  W.  563;  Walker  v. 
Montgomery,  236  111.  244,  86  N.  E.  240;  m 
Urdangen  t\  Doner,  122  la.  533,  98  M 
N.  W.  317;  Morgan  v.  Boulton,  27 
Ky.  L.  E.  572,  85  S.  W.  747;  Willett 
t?.  Froelich,  28  Ky.  L.  E.  798,  90  S.  W. 
572;    Bishop  t'.   Co.,   30   Ky.  L.  E.   725, 

99  S.  W.  644;  Mueller  v.  Eenkes,  31 
Mont.  100,  77  P.  512;  Bunker  v.  Co., 
75  N.  H.  131,  71  A.  866;  Lawrence  v. 
Hevlman,  111  App.  Div.  848,  98  N.  Y. 
S.  'l21,  a.f.  189  N.  Y.  573,  82  N.  E. 
1128;  Wahlheimer  r.  Truslow,  106  App. 
Div.  73,  94  N.  Y.  S.  137;  Ketner  v. 
Donten,  15  Pa.  Super.  604. 

See   Beebe   S.    Co.   v.   Austin,   92    Ark. 

248,  122  S.  W.  482. 

Want  of  consideration  evidentiary  fact, 

not    conclusive     of    fraudulent     intent. 

Stevens   v.   Meyers,   14  N.  D.   398,   104 

N.  W.  529. 

143-80     Montgomery  M.  Mfg.   Co.  v. 

Leith,  162  Ala.  246,  50  S.  210;  Bekins 

V.  Dieterle,  5  Cal.  App.  690,  91  P.  173; 

Southern  Bk.  v.   Nichols,  202   Mo.  309, 

100  S.   W.   613;    Parks  t\   Worthington, 

101  Tex.  505,  109  S.  W.  909. 
143-81  Martin  r.  Gwynn,  90  Ark.  44 
117  S.  W.  754;  Nelson  v.  Spence,  129 
Ga.  85,  58  S.  E.  697;  Clark  r.  Harper, 
215  111.  24,  74  N.  E.  61;  Morgan  v. 
Boulton,   25   Ky.  L.  E.  572,   85  S.  W. 
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747;  Brite  r.  Guy,  28  Ky.  L.  R.  57,  88 
S.  W.  10(59;  Willett  r.  Froelich,  28  Ky. 
L.  R.  798,  90  S.  W.  572;  New  Orleans 
Co.  r.  Guillory,  117  La.  821,  42  S.  329; 
McCauley  v.  Shockey,  105  Md.  641,  66 
A.  625  (relevant  to  issue  of  grantee's 
guilty  knowledge) ;  Black  r.  Ei)stein, 
221  Mo.  286,  120  S.  W.  754;  Martin  r. 
Shears,  78  Neb.  404,  110  N.  W.  1010; 
Eiker  v.  Gwynne,  109  N.  Y.  S.  570; 
Edwards  r.  Co.,  150  N.  C.  171,  63  S.  E. 
742;  Coombs  r.  Aborn,  29  R.  I.  40,  68 
A.  817;  Ford  v.  Chelf,  112  Va.  98,  70 
S.  E.  500;  Adams  v.  Dempsev,  35  Wash. 
80,  76  P.  538;  Colston  v.  MUler,  55  W. 
Va.  490,  47  S.  E.  268;  Moore  r.  Tear- 
ney,  62  W.  Va.  72,  57  S.  E.  263. 
Unsatisfactory  showing  as  to  where 
grantee  obtained  money  suspicious  cir- 
cumstance. McCuin  r.  Groc.  Co.,  78 
Ark.  03,  93  S.  W.  563;  Morimura  V. 
Samaha,  25  App.  Cas.  (D.  C.)  1S9. 
Existence  of  secret  trust  badge  of 
fraud.  Thompson  i\  Williams,  100  Md. 
195,    60    A.    26. 

144-82  Grantee  first-class  business 
man  irrelevant.  Arnold  r.  Harris,  142 
Mich.  275,  105  N.  W.  744.  Character 
of  parties  irrelevant.  Black  v.  Ep- 
stein, 221  Mo.  286,  120  S.  W.  7.54. 
144-83  See  Oldham's  Admx.  v.  Old- 
ham's Admx.,  141  Ky.  526,  133  S.  W. 
232;  McCaskey  v.  Potts,  65  W.  Va.  641, 
64   S.    E.    908. 

144-84  Pelham  r.  Co.,  150  Ala.  500, 
47  S.  172;  Martin  v.  Gwynn,  90  Ark. 
44,  117  S.  W.  754;  Clark  r.  llarj-er,  215 
111.  24,  74  N.  E.  61;  Crary  r.  Kurtz, 
132  la.  105,  105  N.  W.  590,  109  N.  W. 
452;  Black  v.  Epstein,  221  Mo.  286.  120 
S.  W.  754;  Stevens  r.  Mevers,  14  N.  D. 
398,  104  N.  W.  529;  Blvth  &  F.  Co. 
V.  Kastor,  17  Wyo.  180,  97  P.  921. 
See  Smeeth-llarwood  Co.  r.  Hutchison, 
175  III.  App.  602;  Smith  v.  Birge,  126 
HI.  App.  596. 

Grantor's  solvency  is  important,  but 
not  coiiclusivp.  Quinn  V.  Co.,  102  Minn. 
256.  113   X.  W.  6*^9. 

Irregular  judgment  admissible  to  show- 
donor's  indebtedness  when  making  gift 
to  wife.  Cone  r.  Belcher,  57  Tex.  Civ. 
493.  124  S.  W.  149. 

144-83  Transactions  whereby  debt- 
ors strip  themselves  of  all  their  ]irop- 
erty  raise  presumption  of  fraudulent  in- 
tent. McCauley  v.  Shockey,  105  Md. 
641,  66  A.  625;  Bailev  r.  Fransioli. 
im  App.  Div.  140,  91  N.  Y.  S.  S52: 
Blahnik  r.  Barta.  130  Wis.  121.  109 
N.  W.  9S0.    See  Hemenway  v.  Thaxter, 


150  Cal.  737,  90  P.  116;  Bekins  f. 
Dieterle,  5  Cal.  App.  690,  91  P.  173; 
Morgan  r.  Boulton,  27  Ky.  L.  R.  572, 
8.5  S.  W.  747;  Jones  v.  Lossiter,  29  Ky. 
L,  R.  514,  93  S.  W.  657;  Dallas  Brew- 
ery V.  Holzner,  116  La.  719,  41  S.  48. 
Where  debtor  strips  himself  but  uses 
property  to  pay  certain  creditors,  fraud- 
ulent intent  disproved.  Scott  V.  Thomas, 
104  Va.  330,  51  S.  E.  829. 
Insolvency  as  result  of  conveyance  not 
shown  by  jiroof  of  insolvency  nine 
months  after  conveyance.  Clark  v. 
Lewis,  215  Mo.  173,  114  S.  W.  604. 
Presumption  that  grantor  had  no  prop- 
erty left  after  voluntary  conveyance 
when  execution  returned  unsatisfied. 
Campbell  r.  Campbell,  129  La.  317,  105 
N.  W.  583. 

145-87  Tibbetts  v.  Terrill,  44  Colo. 
91,  96  P.  978. 

Habits  of  grantor  shown  by  trustee  in 
bankruptcy  seeking  to  recover  a  pref- 
erence for  purpose  of  showing  what 
grantee  would  have  discovered  if  he 
had  made  an  honest  inquirv.  Grant  V. 
Co.,  23  S.  D.  195,  121  N.  W.  95. 
145-89  If  grantee  knew  insolvency 
of  grantor  and  had  reasonable  cause 
to  believe  effect  of  transfer  wouhl  be 
to  give  him  a  preference,  no  other  evi- 
dence of  intent  to  prefer  necessary. 
Hess  I'.  Co.,  108  Minn.  22,  121  N.  W. 
232,  dist.  Hardv  r.  Grav,  144  Fed.  922, 
75  C.  C.  A.  562. 

Grantee's  knowledge  not  shown  by 
contract  made  with  grantor.  Van  Ider- 
stine  V.  Co.,  98  C.  C.  A.  300,  174  Fed. 
518. 

146-91  ^fontgomerv  M.  Mfg.  Co.  v. 
Leith,  162  Ala.  246.  50  S.  210.  See 
Dallas  Brewery  f.  Holzner,  116  La.  719, 
41   S.  48 

146-95  Doxsee  r.  Waddick,  122  Ta 
599.  98  N,  W.  483;  Homewood  P.  Bk. 
r.  Marshall,  223  Pa.  2S9,  72  A.  627; 
Horstman  r.  Little  (Tex.  Civ.),  88  S. 
W.  2«56. 

Deeds    and    mortgages.  —  Pritchard    v. 
Smith,  160  N.  C.  79,  75  S.  E.  803. 
148-97     F.nbian   r.   Traegcr,    215    HI. 
220,  74  N.  E.  131,  juircdiases  by  grantee 
from    defendant    and    from    corporation 
president    of    which     was     defendant's 
wife,  made  on  same  day.  shown,  though 
but  one  sale  attacked  for  fraud. 
148-2     Thompson      r.      Newland,     144 
>rich.  5f»5,  108  X.  W.  93. 
149-4    Doxsoe   r.   Waddick,    122    la. 
599,  9S  N.  W.  483. 
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149-5  Perry  r.  Pore,  28  Ky.  L.  K. 
897,  90  S.  W.  952. 

Offers  to  sell  by  grantor  inadmissible 
in  favor  of  grantee  unless  part  of  res 
gestae.  McCuiu  v.  Co.,  78  Ark.  63,  93 
S.  W.  563. 

149-8  Grant  t\  Co.,  23  S.  D.  195,  121 
N.  W.  95.  See  vol.  1,  p.  520,  et  seq. 
Excessive  effort  to  give  transaction 
fair  aspect  considered.  Colston  v.  Mil- 
ler, 55  W.  Va.  490,  47  S.  E.  268. 
150-10  Citizens'  S.  Bk.  t:  Brown, 
110  Minn.  176,  124  N.  W.  990. 
Remote  acts  cannot  be  proved.  Ban' 
r.  Sofranski,  130  App.  Div.  783,  115' 
N.  Y.  S.  533. 

Disposition   of  vendor's    goods    shown 
to    ascertain    value.      Grant   v.    Co.,    23 
S.  D.  195,  121  N.  W.  95. 
150-12     Parker  v.  Fenwick,  147  N.  C. 
525,  61  S.  E.  378. 

151-13  Goldstein  v.  Morgan,  122  la. 
27,  96  N".  W.  897;  Walker  f.  Bk.,  33 
Ky.  L.  R.  753,  111  S.  W.  328;  Borden 
V.  Lynch,  34  Mont.  503,  87  P.  609; 
Colston  V.  Miller,  55  W.  Va.  490,  47 
S.  E.  268. 

152-15  Homewood  P.  Bk.  v.  Mar- 
shall, 223  Pa.  289,  72  A.  627  (if  some 
evidence  received  showing  common  de- 
sign  by   parties). 

Statements  grantor  on  supplementary 
proceedings  admissible,  Lawrence  v. 
Heylman,  111  App.  Div.  848,  98  N.  Y. 
S.  121,  af.  189  N.  Y.  573,  82  N.  E. 
1128. 

Subsequent  use  of  money  obtained  for 
property  immaterial.  First  Nat.  Bk. 
v.  Fry,  *216  Mo.  24,  115  S.  W.  439. 
Mortgaging  land  conveyed  by  debtor 
to  children  significant  fact.  Martin 
V.  Gwynn,  90  Ark.  44,  117  S.  Wy  754. 
153-19  Grantors'  declarations  to  no- 
tary who  drew  deed,  in  plaintiff's  ab- 
sence incompetent  to  show  good  faith. 
Johnston  v.  Spoonheim,  19  N.  D.  191, 
123  N.  W.  830. 

153-20  See  Smith  v.  Birge,  126  111. 
App.  596. 

Subsequent  declarations  competent. 
Chandler  v.  Higgins,  156  Ala.  511,  47 
S.   284. 

153-21  Collin  Co.  Grain.  Co.  v.  An- 
drew (Ark.),  162  S.  W.  1098  (quot.  6 
Ency.  of  Ev.  153);  Skelley  v.  Vail,  27 
Ind.  App.  87,  60  N.  E.  961;  Stam  v. 
Smith,  183  Mo.  464,  81  S,  W.  1217; 
Beeler  v.  Perry,  128  Mo.  App.  234,  107 
S.  W.  1008;  Wadleigh  v.  Wadleigh,  111 
App.  Div.  367,  97  N.  Y    S.  1063,  s.  c, 


109  N.  Y.  S.  633;  Parker  v.  Fenwick, 
147  N.  C.  525,  61  S.  E.  378;  Henrv  v. 
Phillips,  105  Tex.  459,  151  S.  W.  533; 
Maffi  V.  Stephens  (Tex.  Civ.),  93  S.  W. 
158;  Colston  v.  Miller,  55  W.  Va.  490, 
47  S.  E.  268.  See  Martin  v.  Shumway, 
89  Kan.  892,  132  P.  993,  and  6-153. 
154-22  Perrv  t\  Pore,  28  Ky.  L.  R. 
897,  90  S.  W.  952.  Comp.  Martin  v. 
Shumway,  89  Kan.  892,  132  P.  993. 
154-23  Hargus  v.  Hayes,  83  Ark*. 
186,  103  S.  W.  163;  Borden  v.  Lynch, 
34  Mont.  503,  87  P.  600;  Maffi  v. 
Stephens  (Tex.  Civ.),  93  S.  W.  158. 
155-26  See  Thompson  v.  ShaA^,  104 
Me.    85,   71    A.   370. 

155-28  Skelley  v.  Vail,  27  Ind.  App. 
87,  60  N.  E,  961;  Walker  v.  Harold,  44 
Or.  205,  74  P.  705. 

156-30  Boyer  -y.  Weimer,  204  Pa.  295, 
54  A.  21. 

156-33     Banks     v.     McCandless,     119 
Ga.  793,  47  S.  E.  332;  Moore  v.  Tearney, 
62  W.  Va.  72,  57  S.  E.  263. 
157-35     Emmons   v.  Barton,  109   Cal. 
662,   42   P.    303. 

159-46  Merillat  v.  Hensey,  32  App. 
Cas.  (D.  C.)  64;  White  v.  Million,  114 
Mo.  App.  70,  89  S.  W.  599;  Tuttle  v. 
Haves,  107  N.  Y.  S.  22;  Stevens  v. 
Meyers,  14  N.  D.  398,  104  N.  W.  529. 
Where  on  face  legal  effect  of  instru- 
ment is  to  hinder  creditors  question  of 
fraudulent  intent  is  one  of  law.  Wood 
r.  Eldredge,  147  Mich.  '554,  111  N.  W. 
168. 

Facts  ascertained  and  determined  by 
trial  court,  existence  of  constructive 
fraud  and  of  valuable  consideration, 
question  of  law  on  appeal.  Clark  v. 
Block,  78  Conn.  467,  62  A.  757. 
While  what  constitutes  fraudulent  in- 
tention is  by  statute  question  of  fact 
findings  of  referee  not  controlling  on 
appeal  (Tanner  v.  Eckhardt,  107  App. 
Div.  79,  94  N.  Y.  S.  1013),  though 
finding  of  .jury  conclusive.  Hill  v. 
!,  108  App.  Div.  71,  95  N.  Y.  S.  465. 


GAMING. 

CJmracter  of  house,  how  shown,  198-43; 
Keeping  bucket  shop,  200-56;  Aiding 
and  abetting  wagers  on  horse  race,  200- 
56;  Visiting  gambling  house,  200-56. 
163-1  Hooper  v.  Nuckles  (Ala.),  39 
S.  711;  Pelouze  r.  Slaughter,  241  111. 
215,  89  N.  E.  259;  Ennis  v.  Edgai:,  154 
111.  App.  543;  Cadwell  &  Co.  v.  Lean's 
Est.,  169   Mich.   117,  134  N.   W.   1110; 
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Beidler  L.  Co.  v.  Co.,  13  N.  D.  639,  102 
N.   W.   880. 

Intent  a  question  for  the  jury. — Chanrl- 
Icr  /■.  Prince  (Mass.),  K'-J  X.  E.  1076. 
Mutuality  of  intent. — In  re  Baxter, 
152  Fed.  137,  81  C.  C.  A.  35.);  Hooper 
■V.  Nncklcs  (Ala.),  39  S.  711;  Farnum 
V.  Whitman,  187  Mass.  381,  73  X.  E. 
473.  Spe  Zeller  i\  Leiter,  114  App.  Div. 
148,  99  N.  Y.  S.  624,  rev.  189  N.  Y.  361, 
82  N.  E.  158. 

166-2  Wilhite  v.  Houston,  200  Fed. 
390,  118  C.  C.  A.  542;  Baker  r.  Lehman, 
Weil  &  Co.  (Ala.),  65  S.  321;  Hooper 
V.  Nuckles  (Ala.),  39  S.  711;  King  v. 
Zcll,  105  M(l.  435,  66  A.  279;  Miller  v. 
Klovstad,  14  N.  D.  435,  1U5  X.  W.  1G4; 
Burney  v.  Blanks  (Tex.  Civ.),  136  S. 
W.  8(")6;  Wagner  r.  Engel-Miller  Co., 
144  AVis.  4S6,  129  N.  W.  392. 
166-3  Wilhite  v.  Houston,  200  Fed. 
390,  118  C.  O.  A.  542;  Bailey  r.  Phillips, 

159  Fed.  535;  Hooper  v.  Xuckles,  supra; 
Pelouze  r.  Slaughter,  241  111.  215,  89 
N.  E.  259;  Cromwell  r.  Davies,  163  111. 
App.  152;  Xash-Wright  Co.  v.  Wright, 
156  111.  App.  243;  Kichter  r.  Poe,  109 
Md.  20,  71  A.  420;  Tavlor  r.  Sebastian, 
156  Mo.  App.  147,  138  S.  W.  549; 
Thompson  v.  Williamson,  67  X.  J.  Eq. 
212,  58  A.  602;  King  v.  Zell,  105  Md. 
435,  66  A.  279;  Miller  v.  Klovstad,  14 
N.  D.  435,  105  N.  W.  164;  Smith  r. 
Bowen,  45  Tex.  Civ.  222,  100  S.  W. 
796. 

See  Holt  r.  Wellons,  163  X.  C.  124,  79 
S.  E.  450;  Cobb  Bros.  &  Co.  r.  Guthrie, 

160  X.  C.  313,  76  S.   F.   81. 

Must  prove  mutual  intention  of  no  de- 
liverv.  l\ussell  V.  Turner  (Oa.  App.), 
80  8."  E.  731. 

Evidence  held  sufficient.  —  Livingston 
Xat.  l:k.  r.  Miller,  Ml  111.  Aj.p.  104. 
Evidence  held  insufficient. — Bank  of 
Montreal  v.  Crinin,  154  III.  App.  616; 
Cameron  r.  Preu,  81  N.  J.  L.  335,  79 
A.  1034;  Faux  r.  Fitler,  232  Pa.  33,  SI 
A.  91. 

168-8  In  re  .\etna  C.  :Mills.  171  Fed. 
9!l4. 

169-10  Bartlett  r.  Slusher,  21.*;  111. 
34S,   74   X.   E.  370. 

169-12  Luke  r.  Livingston,  9  Ga. 
Ap|..  116,  70  S.  E.  596;  Kichter  r.  Toe, 
10!)  Md.  20.  71  A.  420. 
Evidence  that  seller  when  agent  of  an- 
other had  made  ]>reviou3  contracts  with 
buyers'  agent  whereby  actual  delivery 
had  been  maile  are  admissible  on  ques- 
tion of  intention.  Mavbank  &  Co.  r. 
Rogers  (S.  C),  82  S.  E."  422. 


170-13     Smith  r.  Bowen,  45  Tex.  Civ, 

222,  100  S.  W.  796. 
171-18  Xash-Wright  Co.  r.  Wright. 
156  111.  App.  243;  Long  r.  Eaves  &  Co., 
99  Miss.  8SS,  56  S.  178.  See  Ka96u}.a 
Com.  Co.  r.  Blo.lgett,  155  Wis.  529,  143 
X.  W.  lOfiO,  ,///•.  1  ir,  X.  W.  177. 
If  no  expectation  of  delivery,  cannot 
recover.  Holt  r.  Wellons,  163  N.  C. 
124,  79  S.  E.  450. 

173-22  Tavlor  r.  Sebastian,  158  Mo. 
Ai>p.  147,  138  S.  W.  549. 
174-24  Allen's  Exr.  r.  Trust  Co. 
(Va.),  82  S.  E.  104;  Wagner  v.  Engel- 
Miller  Co.,  supra.  See  S.  M.  Weld. 
&  Co.  r.  Austin  (Miss.).  6.5  S.  247. 
Advance  of  money. — Henrv  Hentz  & 
Co.  r.  Boo/,  S  Ga.  App.  577,  70  S.  E. 
108. 

176-30  .lames  v.  Haven,  185  Fed. 
692,  107  C.  C.  A.  640. 
176-31  In  re  Aetna  C.  Mills,  171 
Fed.  994;  Livingston  Xat.  Bk.  r.  Mil- 
ler. 154  111.  App.  104. 
Evidence  of  buyer  that  seller  had  asked 
to  bo  notified  if  Iniyor  ever  wanted  any 
cotton  admissible  to  show  deliverv  was 
intended.  Holt  r.  Wellons,  163  X.  0. 
124.  79  S.  E.  450. 

177-34     Richter   i\  Poe,   109   ^fd.   20, 
71    A.    420;    Chandler     r.     Prince,     214 
Mass.  180,  100  X.  E.  1029.     See  infra, 
"Similar  Transactions,"  798-54. 
178-35     Grav  r.  Robinson,  95  Miss.  1, 
48  S.  226.     See  Wilhite  r.  Houston,  200 
Fed.   390,    118   C.    C.   A.   542.      But   see 
Baker   r.  Co.    (Ala.),   C.r,   S.  321. 
But    cannot    show   buyer     had     settled 
other  contracts  Ijy  jiayment  of  margins 
without    deliverv.      Baker     c.     Lehman 
Weil  &  Co.   (Alk.),  65  S.  321. 
178-36     Kassuba      Co.      r.      Blodgett. 
1.-5  Wis.  529,  143  X"".  W.  1060,  a/f.  145 
X.   W.   177. 

184-55  Allwright  r.  Skillings,  188 
^fass.  538.  74  X.  E.  944. 
A  tabulation  of  defendant's  claims 
solely  as  a  memorandum  of  what  Iho 
defendant  (daimed  anil  not  as  evidence 
is  admissible.  Chandler  r.  Prince,  214 
>rass.  ISO.  100  X.  E.  1029. 
185  Recovery  of  money  before  con- 
tingent event  occurs. —  In  an  action  to 
recover  stake  in  iiands  of  other  part.v 
to  wager  the  burden  of  proof  is  on 
plaintitT  to  show  his  demand  for  re- 
turn was  made  before  contingent  event 
had  occurred.  Davis  r.  Fleshman 
(Pa.1.  91  A.  4S9. 
185-58     Contra,  First  Nat.  Bk.  r.  Mil- 
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ler,  139  111.  App.  608,  in  discretion  of 
fourt  as  corroborative  testimony. 
Evidence  showing  legal  nature  of 
transactions  with  other  customers,  in- 
admissible on  defendant's  behalf.  An- 
derson V.  Exch.,  191  Mass.  117,  77  N. 
E.  706. 

185-59  Sparrevohn  v.  Bachrach,  7 
Phil.  Tsl.  194. 

186-67     Welch  v.  Corey,    201     Mass. 
165,  S7  N.  E.  477,  to  show  money  de- 
posited  as   security  for,   or   applied  in, 
payment,  was  payment. 
186-68     See   Clark   v.   Slaughter,   129 
Wis.   642,  109  N.  W.  556. 
In  action  to  recover  securities,  evidence 
as   to   amount   of  losses  in  transaction 
held   inadmissible.     Chandler  v.   Prince 
(Mass.),  105  N.  E.  1076. 
186-69     Source   from   which    plaintiff 
obtained    money    sued    for,    immaterial. 
Welch  v.  Corey,  201  Mass.  165,  87  N.  E. 
477. 

186-70  Plaintiff's  testimony  as  to 
nature  of  transactions  in  which  he  en- 
gaged is  conclusive  as  to^  him;  his 
broker  is  not  so  bound.  Atwater  v. 
Co.,  147  Mo.  App.  436,  126  S.  W.  823 
See  Boroughs  v.  Peterson,  39  Utah  11, 
114  P.  758. 

187-74  Unfairness  of  game,  immate- 
rial. Roberts  v.  Eespass,  131  Ky.  10, 
114   S.   W.    341. 

187-75  Griffin  v.  S.,  5  Ga.  App.  43, 
62  S.  E.  685;  Moore  v.  S.,  49  Tex.  Or. 
378,  92  S.  W.  1083. 

188-76  Contra,  Fields  v.  S.,  4  0.  N. 
P.  (N.  S.)   401. 

189-83  S.  V.  Behan,  113  La.  754,  .37 
S.   714. 

Evidence  showing  conviction  for  same 
offense,    admissible.    Taylor    v.    S.,    50 
Tex.  Cr.  288,  98  S.  W.  .839. 
190-84     City  r.  Harris,  115  Mo.  App. 
707,  92  S.  W.  505;  S.  v.  Lane,  82  S.  C. 
144,    63    S.   E.    612.     See  S.  v.   Behan, 
113  La.  754,  37  S.  714. 
190-85     It    must   be    shown     neither 
party    to    contract    for   future    delivery 
contemplated   actual   delivery.      Salmon 
V.  S.,  56   Tex.  €r.   408,   120   S.   W.  427. 
190-87     Contra,  if  allegation  is  a  par- 
ticular  game   was  played.     S.   v.   Ead- 
milovieh,  40  Mont.  93,  105  P.  91. 
190-88     Strange   v.   S.,    11    Ga.    App. 
265,   74  S.   E.   1100.     See  Davis  v.  S., 
123  Ga.  502,  51  S.  E.  501;  S.  v.  Hayes, 
154  Mo.  App.  588,  136  S.  W.  8. 
Evidence  sufficient. — Gordon  v.  De  Witt, 
106  Ark.  283,  153  S.  W.  S07. 


190-90  Barker  v.  S.,  127  Ga.  276,  56 
S.  E.  419;  S.  V.  Clein,  154  Mo.  App. 
686,  136  S.  W.  14. 

In  Texas  in  a  prosecution  for  playing 
cards  in  a  public  place  it  is  unneces- 
sary to  show  money  or  property  was 
wagered  Penal  'Code,  1906,  art.  380. 
See  Inman  v.  S.,  47  Tex.  Cr.  609,  85 
S.  W.  796;  Mapes  v.  S.  (Tex.  Cr.), 
85  S.  W.  797;  Scales  v.  S.,  46  Tex.  Cr. 
296,   81    S.   W.  947. 

190-91  Griffin  v.  S.,  2  Ga.  App.  534, 
58  S.  E.  781;  Christison  V.  S.,  177  Ind. 
363,  98  N.  E.  113;  S.  v.  Johnson,  163 
Mo.  App.  41,  145  S.  W.  1183.  See  Gos- 
lin  r.  C,  121  Ky.  698,  90  S.  W.  223. 
191-94  Proof  of  payment  for  use  of 
pool  table,  in  accordance  with  custom, 
not  sufficient  to  sustain  conviction  un- 
less accused's  knowledge  of  custom 
shown.  Ellis  v.  S.,  58  Tex.  Cr.  319, 
125  S.  W.  892. 

191-95  See  Jacobs  v.  P.,  117  111. 
App.  195. 

If  cards  are  not  adduced,  there  must  be 
proof  that  poker  is  played  with  cards, 
otherwise  the  court  will  not  take  ju- 
dicial knowledge  that  poker  is  a  game 
of  chance.  S.  p.  Solon,  247  Mo.  672,  153 
S.  W.  1023. 

Gaming  table  found  in  room  admissible 
in  evidence.  Adams  v.  S.  (Ala.  App.), 
64  S.  371. 

Value  of  chips  used,  immaterial  unless 
inquiry  is  limited  to  their  value  as 
used.  "  Melton  v.  S.,  58  Tex.  Cr.  86,  124 
S.   W.  910. 

191-97  Commission  of  distinct  crime 
in  premises  prior  to  gambling  may  not 
be  proved.  S.  v.  Eadmilovieh,  supra. 
191-98  Evidence  of  conviction  of 
accomplice  is  inadmissible.  Sparks  v. 
S.  (Tex.  Cr.),  142  S.  W.  1183. 
191-99  Testimony  to  show  conspiracy 
is  admissible.  S.  v.  Potts,  239  Mo.  403, 
144   S.  W.   495. 

192-1  Under  Texas  penal  code.  See 
supra,   190-90. 

192-2  Bradford  v.  S.,  147  Ala.  118, 
41  S.  1024  (burden  on  state  to  prove 
beyond  reasonable  doubt  place  was 
public);  Winston  v.  S.,  145  Ala.  91,  41 
S.  174  (where  building  not  per  se  a 
public  place  proof  of  games  played  in 
it  admissible  to  show  it  was  siwh  a 
place);  Thrasher  v.  S.,  168  Ala.  130, 
53  S.  256. 

Private  house,  sufficiency  of  evidence. 
See  Simons  v.  S.,  56  Tex.  Cr.  339,  120 
S.  W.  208. 
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Proof  as  to  place  must  conform  to 
allo^'ation.  I',  r.  Lewis.  140  111.  App. 
-193;  McAllistrr  r.  S.,  ")  Tex.  Cr.  2G4, 
llfi  S.  W.  582  (thoufrh  allogation  nn- 
nofossary). 

Tinie   need  not   be   proved  as   alleged. 
McAllister  r.  S.,  siijna. 
193-6     Thrasher    v.    S.,    168    Ala.    130, 
53  S.  2.16. 

194-13  Mitchell  r.  S.,  0  Okla.  C'r. 
172,  130  P.  IITH,  jirofessioiial  ^'ambler. 
194-14  Courtney  /;.  S.,  5  Ind.  App. 
3.'6,  32  N.  E.  335. 

194-15  Sufficient  evidence.— Twill ey 
r.  S.,  9  Ga.  A;))).  435.  71  S.  K.  587; 
S.  V.  Souva,  234  Mo.  506,  137  S.  W. 
873;  S.  v.  Gaines,  32  Tl.  I.  462,  79  A. 
1107;  Knox  f.  S.,  62  Tex.  Cr.  512,  133 
S.  W.  787. 

Insufficient  evidence. — S.  r.  ^filler,  234 
Mo  5S8,  137  S.  W.  887;  Purvis  V.  S., 
62  Tex.  Cr.  302,  137  S.  W.  701. 
195-17  Proof  of  existence  of  cor- 
poration which  issued  stocks  sold  must 
be  nia<le  if  statute  prohibits  their  sale. 
P.  v.  Wirsching,  239  111.  522,  88  N.  E. 
169. 

195-18  C.  V.  Charlie  Joe,  193  Mass. 
3S3,  79  N.  E.  737  (not  necessary  to 
show  all  premises  controlled  by  defend- 
ant used  for  unlawful  ganiinjx);  S.  V. 
Hogle.  156  Mo.  App.  367^  137  S.  W.  21. 
Evidence  that  the  place  was  arranged 
for  gambling  and  resorted  to  for  that 
]nirpose  is  admissible.  Minto  V.  S.,  8 
.Ma.  App.  306,  62  S.  376. 
Evidence  sufficient. — Boswell  r.  S. 
(Tex.  Cr.),  15U  S.  W.  432. 
Evidence  held  to  su]iport  a  conviction 
for  keeping  a  gambling  resort.  Good- 
win r.  S.  (Tex.  Cr.),  143  S.  W.  939. 
"The  kind  of  dice  used  in  the  game, 
that  a  tag  containing  the  defcmlant's 
name  was  found  on  one  of  the  tables, 
that  the  poker  table  covers  had  the 
defendant's  name  stamped  thereon — 
these  facts  and  circumstances  tended 
to  prove  the  corpus  delicti  of  the  of- 
fense charged  and  the  defendant's  con- 
nection therewith,  and  were  properly 
admitted  in  evidence  for  the  considera- 
tion of  the  .pirv."  S.  v.  Potts,  239  Mo. 
405,  14  1  S.  W.  495. 

195-19  IT.  S.  V.  Palma,  4  Phil.  Tsl. 
547;  Handv  r.  S.,  49  Tex.  Cr.  381,  92 
S.  W.  84  S;  Spencer  V.  S.,  49  Tex.  Cr. 
3«?2.  92  S.  W.  847. 

195-21  C.  r.  Charlie  Joe,  supra;  S. 
r.  Paker,  69  W.  Va.  263.  71  S.  E.  186. 
195-22  Martin  r.  S.,  2  Ala.  .\pp.  175, 
56  S.  64;   C.  v.  CTiarlic  Joe,  193   Mass. 


383,  79  N.  E.  737;  Parshall  r.  S.,  62 
Tex.  Cr.  177,  138  S.  AV.  75;». 
Using  or  keeping  devices  for  gambling 
purposes  need  not  be  shown.  P.  V. 
Leach,  143  111.  App.  442. 
195-23  S.  V.  Hall,  228  Mo.  456,  128 
S.   W.   745. 

195-24  Lewis  r.  Co.,  115  Va.  962,  80 
S.  E.  575.  No  necessity  of  showing 
wager.  Carroll  v.  S.  (Tex.  Cr.),  SI  S. 
W.  294.  See  Miller  v.  C,  117  Ky.  80, 
77  S.  W.  682,  79  S.  W.  250  (evidence 
admissible  to  show  nature  of  game  of 
faro);  S.  v.  Behan,  113  La.  701,  37  S. 
607. 

Testimony  showed  a  table  especially 
prepared  for  craps  exhibited  to  attract 
bettors,  and  a  percentage  was  retained 
by  the  game  kce])er  and  is  sufficient 
to  show  a  gaming  table  was  exhibited. 
Gershner  v.  S.,  106  Ark.  4SS,  153  S.  W. 
600. 

196-25  Bashinski  v.  S.,  123"  Ga.  508, 
51  S.  499  (testimony  defendant  lessee 
of  premises  during  period  within  which 
gambling  was  carried  on,  admissible  to 
show  his  control);  Brown  r.  S.,  49  Tex. 
Cr.  419,  93  S.  W.  723;  Berry  v.  S.,  49 
Tex.  Cr.  376,  92  S.  W.  lOSl;  Moore  v. 
S.,  62  Tex.  Cr.  326,  137  S.  W.  690. 
It  was  not  shown  "the  manager  of  the 
hotel,  or  any  oilicer,  director,  or  em- 
ploye of  the  hotel,  was  ever  present 
when  the  gaming  was  going  on;  and 
the  mere  fact  that  a  number  of  persons, 
in  going  to  and  from  the  room  where 
the  gaming  was  conducted,  passed 
through  the  lobby  of  the  hotel  was 
claimed  not  sufilcient  to  .justify  the  in- 
ference of  knowledge  on  the  part  of 
those  in  charge  of  the  hotel,  because 
the  evidence  shows  that  many  persona 
also  passed  through  the  lobby  of  the 
hotel  for  the  purj^ose  of  visiting  the 
toilet  room,  and  i^atronizing  the  soft 
drink  establishment  and  the  pool  room. 
The  rule  is  that  the  word  'suffer'  or 
'permit'  means  that  the  defendants 
must  have  suffered  or  permitted  the 
game  with  the  knowledge  that  money 
was  being  bet,  won.  or  lost  thereby; 
or  the  evidence  must  show  some  facta 
or  circumstances  by  which  the  .iury 
might  infer  such  knowledge.  And  the 
court  so  instructed  the  .iury.  While  it 
is  true  that  no  actual  knowle.lge  on 
the  part  of  appellants  was  shown,  it 
is  true  that  the  crap  games  continued 
in  the  storage  room  for  .a  period  of 
several  months.  It  is  also  true  that  at 
times  it  was  frequented  by  as  many  as 
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25  or  30  persons.  Taking  into  con- 
sideration the  length  of  time  the  game 
continued,  and  the  frequency  with 
which  it  took  place,  together  with  the 
number  of  people  who  attended  the 
games,  these  facts  were  sufficient  to 
justify  the  inference  of  knowledge  on 
the  part  of  those  in  charge  of  the  ho- 
tel." Lancaster  Hotel  Co.  v.  C,  149 
Ky.  443,  149  S.  W.  942. 
196-26  See  S.  v.  Cronin,  189  Mo. 
663,  S8  S,  W.  604. 

Previous  offenses  may  be  proved  to 
shew  knowledge.  S.  v.  Lee,  228  Mo. 
480,  128  S.  W.  987. 

196-28  S.  V.  Hall,  228  Mo.  456,  128 
S.  W.  745.  See  P.  v.  Brewer,  142  111. 
App.  610;  Moore  v.  S,  49  Tex.  Cr.  378, 
92   S.  W.  1083. 

196-29  Ty.  v.  Church,  14  N.  M.  226, 
91  P.  720.  See  Robertson  v.  S.  (Tex. 
Cr.),  159.  S.  W.  713;  Davis  v.  S.  (Tex. 
Cr.),  151  S.  W.  313. 
Prima  facie  proof  of  permission  is 
sometimes  made  by  showing  exhibition 
of  gambling  table.  Jarboe  v.  C,  32 
Ky.  L.  E.  755,  107  S.  W.  227,  statute. 
Consent  shown  by  proving  previous 
acts  of  like  kind,  though  accused  not 
then  present.  S.  v.  Lee,  228  Mo.  480, 
128  S.  W.  987. 

197-30  Minto  v.  S.,  8  Ala.  App.  306, 
62  S.  376;  Tully  v.  S.,  88  Ark.  411,  114 
S.  W.  920  (evidence  one  gambled  and 
furnished  chips  does  not  show  he  was 
doing  so  as  banker  or  exhibitor) ;  Nel- 
son V.  U.  S.,  28  App.  Cas.  (D.  C.)  32; 
Howard  v.  S.,  49  Tex.  Cr.  327,  91  S.  W. 
785. 

Evidence  sufficient. — Gershner  v.  S.,  106 
Ark.  488,  153  S.  W'l  600. 
197-33  Evidence  of  "take  out."— 
Minto  V.  S.,  8  Ala.  App.  306,  62  So.  376. 
197-34  Strong  v.  S.  (Tex.  Cr.),  156 
S.  W.  656. 

198-41  Floeckinger  v.  S.,  45  Tex. 
Cr.  199,  75  S.  W.  303. 
198-42  Miller  v.  C,  117  Ky.  80,  77 
S.  W.  682,  79  S.  W.  250;  S.  v.  Behan, 
113  La.  701,  37  S.  607  (evidence  ad- 
missible showing  defendant  participated 
in  dealing  faro  in  same  place  within 
two  weeks  immediately  preceding  date 
charged);  Stetter  v.  S.,  77  Neb.  777, 
110  N.  W.  761;  P.  V.  Albert,  136  App. 
Div.  224,  120  N.  Y.  S.  875;  Eas'or  T. 
S.,  57  Tex.  Cr.  10,  121  S.  W.  512;  Her- 
rin  r.  S.,  50  Tex.  Cr.  351,  97  S.  W.  88. 
Declarations  by  players  to  arresting 
ofiicer,  competent,  though  not  heard  by 


defendant.  S.  -f.  Chase,  17  N.  D.  429, 
117  N.  W.  537. 

Evidence  that  place  was  upstairs,  door 
was  kept  closed,  and  there  was  a  look- 
out and  the  general  furnishing  of  the 
room  is  admissible.  Brandes  v.  S.  (Ala. 
App.),  65  S.  307. 

198-43  Character  of  house  may  be 
shown  bv  gambling  paraphernalia.  S. 
V.  Hoyle,  98  Minn.  254,  107  N.  W.  1130. 
199-44  S.  V.  Behan,  113  La.  701,  37 
S.  607  (evidence  showing  defendant 
dealt  faro  in  same  place  within  two 
weeks  immediately  preceding  date 
charged  admissible  to  show  knowl- 
edge); S.  V.  Lee,  228  Mo.  480,  128  S. 
W.  987;  S.  f.  Chase,  17  N,  D.  429,  117 
N.  W.  537;  Easor  v.  S.,  57  Tex.  Cr.  10, 
121  S.  W.  512  (subsequent  acts  also). 
199-46  See  Ford  v.  S.,  86  Miss.  123, 
38  S.  229;  Crippen  v.  S.,  46  Tex.  Cr. 
455,  80  S.  W.  372  (evidence  defend- 
ant's name  appeared  on  a  building 
over  which  gambling  house  conducted 
admissible  to  show  building  in  his  con- 
trol). 

199-48  Giving  security  for  appear- 
ance of  persons  arrested  while  gambl- 
ing in  defendant's  premises,  relevant. 
Camp  V.  S.,  58  Fla.  12,  50  S,  537. 
CQiange  of  possession  of  money  among 
plavers  tend  to  show  it  was  lost  and 
won.  Schmidt  v.  Ty.,  13  Ariz.  77,  108 
P.  246. 

Orders  given  player  for  money  which 
he  won,  admissible  against  person  who 
signed  them.  Camp  v.  S.,  58  Fla.  12,  .50 
S.  537. 

Employment  and  payment  of  person 
for  conducting  place  may  be  shown, 
and  such  person  may  testify  to  pro- 
prietor's profits.  Camp  v.  S.,  supra. 
Defendant  may  show  receipt  of  a  pur- 
ported request  from  parent  of  minor 
that  latter  be  permitted  to  play  pool. 
Simpson  v.  S.,  58  Tex.  Cr.  253,  125  S. 
W.  398. 

199-50  Chism  v.  S.  (Tex.  Cr.),  159 
S.  W.  1185. 

200-51  Flynn  v.  P.,  123  111.  App. 
591,  necessary  to  show  beyond  reason- 
able doubt  actual  knowledge  by  de- 
fendant. 

200-52  Euh  V.  C,  141  Ky.  585,  133 
S.  W.  219. 

200-54  Bashinski  v.  S.,  122  Ga.  164, 
50  S.  E.  54. 

200-55     Bashinski  r.   S.,   supra. 
200-56     P.    V.    Viskniskki,     155    111. 
App.  292. 
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Keeping  bucket  shop. — In  a  prosecu- 
tion for  kce])iiig  a  "bucket  shop"  a 
witness  may  testify  place  was  such.  It 
need  not  be  shown  that  the  shares 
which  it  was  pretended  to  buy  and 
sell  were  those  of  an  existing  corpora- 
tion. P.  V.  Wirsching,  145  111.  App. 
121. 

Aiding  and  abetting  wagers  on  horse 
race. — In  a  ]irosecution  for  aiding, 
abetting  and  rej>orting  bets  on  horse 
races  testimony  as  to  physical  condi- 
tions about  telegrajih  ollice  and  con- 
cerning acts  of  telegraph  company  and 
accused  in  conducting  their  business  is 
competent.  S.  v.  Rose,  40  Mont.  66, 
105  P.  82.  It  is  also  competent  to 
show  all  surrounding  circumstances  at 
and  about  time  bet  made,  though  dis- 
closure of  other  and  distinct  offenses 
result.  S.  V.  Sylvester,  40  Mont.  79, 
105  P.  86. 

One  who  visits  a  gambling  house  must 
show  a  valid  excuse.  S.  v.  Bridge- 
water,  171  Ind.  1,  85  N.  E.  715. 


GUTS 

204-1  Collins  r.  Maude,  144  Cal.  289, 
77  P.  945;  Merchants'  L.  &  T.  Co.  v. 
Egan,  143  111.  App.  572;  Farlow  r.  id., 
154  la.  647,  135  ^'.  W.  1;  Bevington  v. 
Bevington,  133  la.  351,  110  N.  W.  840 
(clear  and  unequivocal  evidence  neces- 
sarv  to  establish  a  parol  gift  of  land); 
Enilicott  V.  Stump  (Ky.),  128  S.  W. 
76;  Wedding  V.  Wedding,  27  Ky.  L.  R. 
943,  87  S.  W.  313;  Gledhill  r. 
McCoombs,  110  Me.  341,  86  A.  247; 
Poppleton  V.  Poppleton,  143  Mich.  208, 
106  N.  W.  703;  Merriman  r.  Merriman, 
75  Neb.  222,  106  N.  W.  174;  Taylor  r. 
Coriell,  66  N.  J.  Eq.  262,  57  A.  810; 
Schi]>]>or3  V.  Kempkes  (N.  J.  Eq.),  67 
A.  1042;  Baur  r.  Cron  (Nv  J.  L.),  66 
A.  585;  In  re  Bayley,  67  N.  J.  Eq.  566, 
59  A.  215;  Tompkins  v.  Learv,  134  Ajip. 
Div.  114,  118  N.  Y.  S.  810;'  Liebert  r. 
Hoffman,  55  IMisc.  108,  105  N.  Y.  S. 
337;  In  re  Schroeder,  113  App.  Div. 
204,  99  X.  Y.  S.  176;  Bowron  r.  De- 
Selding,  105  App.  Div.  500,  94  N.  Y. 
S.  292;  Andrews  r.  Nichols,  116  App. 
Div.  645,  101  N.  Y.  S.  977  (gift  inter 
vivos  may  be  established  by  unsup- 
ported testimony  of  donee's  wife  in  ab- 
sence of  suspicious  circumstances;  see 
In  re  Van  Derzee,  73  Ilun  532,  26  N. 
Y.  S.  121);  Berg  r.  Keber,  7S  Misc.  468, 
138  N.  Y.  S.  358;  Miller  v.  McLean,  31 


O.  C.  C.  64;  In  re  Smith's  Est.,  237  Pa. 
115,  85  A.  76;  Dill  v.  Westbrook,  226 
Pa.  217,  75  A.  252;  Conibest  f.  Wall 
(Tex.  Civ.),  102  S.  W.  147;  Walker  v. 
Hargear,  36  Wash.  672,  79  P.  472.  See 
Osgood  r.  Carter,  110  Me.  550,  87  A. 
477;  Gick  r.  Stumff,  53  Misc.  83,  103 
N.  Y.  S.   1109. 

204-2  McCord  v.  McCord,  136  la.  53, 
113   N.  W,  552. 

204-3  Succ.  of  Zacharie,  119  La.  150, 
43  S.  988;  Leask  v.  Hoagland,  128  N. 
Y.  S.  1017. 

Conduct  of  parties  may  raise  presump- 
tion of  gift.  Marshall  v.  Stratton,  96 
Miss.  465,  51  S.  132. 
205-4  Garrison  v.  U.  T.  Co.,  164 
Mich.  345,  129  N.  W.  691;  In  re  Van 
Derzee,  73  Ilun  532,  26  X.  Y.  S.  121. 
305-5  Manning  v.  Berrv,  142  la.  47, 
120  N.  W.  483;  Oliver  v.  Perrv,  131  la. 
651,  109  N.  W.  183;  In  re  ^Bremer's 
Est.,  151  la.  449,  131  N.  W.  667;  Cout- 
ant  v.  Mason,  145  N.  Y.  S.  785;  Gegan 
V.  Co.,  129  App.  Div.  184,  113  N.  Y. 
S.  595.  See  Citizens'  Nat.  Bk.  v.  Mc- 
Kenna,  168  Mo.  App.  254,  153  S.  W. 
521. 

205-6  Lohnes  v.  Baker,  156  Mo.  App. 
397.  137  S.  W.  282;  O 'Neil  r.  O'Neil, 
43  Mont.  505,  117  P.  889;  In  re  Van 
Alstvne,  207  N.  Y.  298,  100  N.  E.  S02. 
206-7  Wilson  r.  Edwards,  79  Ark.  69, 
94  S.  W.  927  (possession  insufficient); 
Manning  v.  Berry,  142  la.  47,  120  N. 
W.  483. 

206-8  Thomas  v.  Tillev,  147  Ala.  189, 
41  S.  854.  See  Supple  r.  Bk.,  19S 
Mass.  393,  84  N.  E.  432;  MclNfahon  r. 
Lawler,  190  ^fass.  343,  77  N.  E.  489. 
Donor's  declarations  and  admissions, 
insudiciont.  Cam])ludl  r.  Sech,  155 
Mich.  634,  119  N.  W.  922. 
206-9  Thomas  r.  Tillev,  147  Ala.  189, 
41  S.  854;  Gledhill  r.  McCoombs.  110 
Me.  341,  86  A.  247;  Chamberlain  r. 
Eddy,  154  Mich.  593,  US  N.  W.  499; 
In  re  A'an  Alstvne,  207  N.  Y.  29S,  ino 
N.  E.  802;  In  re  Wright,  121  App.  Div. 
581.  106  N.  Y.  S.  369.  Comp.  Jones  r. 
Nicholas,  151  Ta.  362,  130  N.  W.  125. 
2(>7-10  Norsworthv  r.  Willoughby, 
176  Ala.  145,  57  S.  717;  Thomas  r.  Til- 
ley,  supra;  Nogga  r.  Bk.,  79  Conn.  425, 
65  A.  129;  Merchants'  L.  &  T.  Co.  v. 
Egan,  222  111.  494,  73  N.  E.  800;  Mer- 
ritt  r.  Bush,  122  111.  App.  189;  Craw- 
fordsville  Tr.  Co.  r.  Ramsev  (Ind. 
App.),  100  N.  E.  1049;  Dcirrell  r. 
Sparks,  142  Mo.  App.  460,  127  S.  W. 
103;   Kelly   r.  Beers,   194  N.  Y.  49,   SQ 
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N.  E.  980;  Berg  v.  Keber,  78  Misc.  468, 
138  N.  Y.  S.  358;  In  re  Bergner's  Est. 
(Pa.).  90  A.  1068;  Sullivan  v.  Hess,  241 
Pa.  407,  88  A.  544;  In  re  Smith's  Est., 
237  Pa.  115.  85  A.  76;  Maxler  v.  Hawk, 
233  Pa.  316,  82  A.  251;  McFerrin  v. 
Templeman,  102  Tex.  530,  120  S.  W. 
167;  Ewan  v.  Louthan,  110  Va.  575,  66 
S.  E.  869. 

Testimony  against  record  title  "must 
be  clear,  satisfactory,  and  as  some- 
times said,  conclusive."  Farlow  v. 
Farlow,  154  la.  647,  135  N.  W.  1,  cit. 
earlier  cases. 

Evidence  held  insufficient. — Congrega- 
tional Church  Bldg.  Soc.  V.  Trustees,  77 
N.  J.  Eq.  505,  79  A.  893. 
Evidence  to  show  parol  gift  of  land. 
Combcst  r.  Wall  (Tex.  Civ.),  115  S. 
W.  354. 

In  absence  of  confidential  relation 
(Liebert  v.  Hoffman,  105  N.  Y.  S.  337), 
donor  who  seeks  to  recover  property 
given  another  must  show  bad  faith  on 
part  of  donee  and  that  delivery  made 
on  condition.  Wertheimer  v.  Baum,  59 
Misc.  527,  111  N.  Y.  S.  18. 
307-11  Davis  v.  Parsons,  165  Cal.  70, 
130  P.  1055;  Crawfordsville  Tr.  Co.  v. 
Eamsey  (Ind.  App.),  100  N.  E.  1049; 
Tucker  v.  Tucker,  138  la.  344,  116  N. 
W.  119  (evidence  as  to  extent  of  don- 
or's estate  admissible  as  showing  in- 
tention) ;  Suec.  of  Zacharie,  119  La. 
150,  43  S.  988;  Herrick  v.  Dennett,  203 
Mass.  17,  89  N.  E.  141;  Pease  v.  Jen- 
nings (Mich.),  146  N.  W.  260;  Cham- 
berlain V.  Eddy,  154  Mich.  593,  118  N. 
W.  499;  Nelson  v.  Olson,  108  Minn.  109, 
121  N.  W,.  609;  Talbot  v.  Talbot,  32  E. 
I.  72,  78  A.  535. 

207-13  Broad  field  of  inquiry  open 
respecting  past  of  aged  and  ignorant 
person  who  makes  gift  of  almost  his 
entire  estate.  Simpson  v.  League,  110 
Md.  286,  72  A.  1109.  See  Smith  v. 
Smith,  84  Kan.  242,  114  P.  245. 
Source  of  grantor's  legal  advice  may 
be  shown.  Fagan  v.  Lentz,  156  Cal. 
681,  105  P.  951. 

Retention  of  property  by  donor — Gar- 
rison r.  W.  T.  Co.,  164  Mich.  345,  129 
N.  W.  691. 

Reliance  of  grantor  upon  promise  made 
by  grantee  may  be  testified  to  by 
former.  Garrison  v.  W.  T.  Co.,  supra. 
207-1^  In  re  Hall's  Est.,  154  Cal. 
527,  98  P.  269;  Hollowav  v.  Hoard,  140 
Ga.  380,  78  S.  E.  928;  MeCov  v.  McCoy, 
31   Ky.   L.   E.    1189,   104   S.   W.    103i; 


Simpson  v.  League,  110  Md.  286,  72  A. 
1109;  Peters  r.  Sehultz,  107  Minn.  29, 
119  N.  W.  385;  Kelly  v.  Beers,  194  N. 
Y.  49,  86  N.  E.  980. 
208-14  In  re  Hall's  Est.,  154  Cal. 
527,  98  P.  269;  Armstrong  V.  Arm- 
strong, 142  111.  App.  507. 
208-15  Donor  may  testify  to  his  in- 
tent, but  may  not  state  he  had  not 
made  gift.  Fanning  V.  Green,  156  Cal. 
279,  104  P.  308. 

208-l€»  Not  decisive. — Abegg  v. 
Hirst,  144  la.  196,  122  N.  W.  838. 
Donee's  knowledge  need  not  be  shown 
where  delivery  made  to  another  for 
him.  Barlow  v.  Halley,  121  N.  Y.  S 
708. 

208-17  Fisher  v.  Ludwig,  6  Cal.  App. 
144,  91  P.  658;  Herrick  v.  Dennett,  203 
Mass.  17,  89  N.  E.  141;  Day  v.  Eich- 
ards,  197  Mass.  86,  83  N.  E.  324  (de- 
livery not  shown) ;  Schauer  v.  Von 
Sehauer  (Tex.  Civ.),  138  S.  W.  145. 
See  Jones  v.  Nicholas,  151  la.  362,  130 
N.  Wi  125. 

Possession  of  safety  deposit  box  con- 
taining deed.  Hahn  V.  Dean,  108  Me. 
555,  82  A.  204. 

Reason  for  making  symbolic  delivery 
must  be  shown.  Tompkins  v.  Leary, 
134  App.  Div.  114,  118  N.  Y.  S.  810. 
Assignment  of  chose  in  action  to  hus- 
band and  wife  jointly  constitutes  a 
gift  of  a  one-half  interest  to  her  though 
he  retained  possession  and  collected  in- 
terest. Abegg  V.  Hirst,  144  la.  196, 
122  N.  W.  838. 

Actual  delivery  by  donor's  agent  must 
be  shown.  Trubey  v.  Pease,  146  111. 
App.  507, 

209-18  Bowen  v.  Kutzner,  167  Fed. 
281,  296,  93  0.  C.  A.  33. 
209-19  "It  is  not  necessary  that 
any  eyewitness  should  be  produced  as 
to  the  fact  of  delivery.  Words  of  the 
donor  indicating  that  he  had  renounced 
ownership  are  sufficient.  Judge  Pen- 
rose puts  this  clearly  in  Malone's  Es- 
tate, 8  Wkly.  Notes  Cas.  179,  182, 
where  he  says:  'With  regard  to  the 
proof  of  actual  delivery,  it  is  not  nec- 
essary that  the  witnesses  shall  have 
seen  it  take  place.  The  bonds,  or  the 
notes,  or  the  policy  may  have  been  at 
the  time  already  in  the  custody  of  the 
donee,  and  in  such  case  words  indicat- 
ing that  the  donor  renounces  all  owner- 
ship would  undoubtedly  be  sufficient.' 
He  further  says  that:  'The  delivery 
may  be  proved  by  the  declarations  of 
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the  donor,  just  as  the  gift  itself  may 
be;  and  when  the  donor  declares  that 
he  had  given  at  a  previous  time,  and 
that  the  donee  had  then  become  the 
owner,  it  is  ini|dicd  that  delivery,  and 
indeed  every  other  formality  necessary 
to  create  a  gift,  had  taken  place.  The 
law  always  presumes  knowledge  of  its 
requirements.'"  Leitch  f.  Nat.  Bk., 
234  Pa.  5.57,  83  A.  416. 
209-20  Tavlor  v.  Purdy,  131  Kv.  82, 
].-]  S.  W.  4.5.  See  Barlow  v.  Halley, 
T21    X.  Y.   S.   70S. 

Delivery  not  essential. — Tn  re  Hall 's 
Est.,  M4  Cal.  527,  08  P.  269. 
209-21  Taylor  r.  Purdy,  151  Ky.  82, 
l.")!  S.  W.  45;  Simmonds  V.  Simmonds, 
133  Kv.  493,  118  S.  W.  304;  Mulfinger 
?-.  Muifinger,  114  ^U\.  463,  79  A.  1089; 
Xclson  r.  Olson,  108  Minn.  109,  121  N. 
m  609;  Fair  r.  Wynne,  155  ]\ro.  App. 
341,  137  S.  W.  78.  ^Comp.  Fox  worthy  r. 
.Adams,  136  Ky.  403.  124  S.  W.  381. 
Indorsement  of  notes,  not  delivery. 
Burchctt  r.  Fink,  139  Mo.  App.  381, 
123  S.  W.  74. 

210-22  Goelz  r.  Bk.,  31  Tnd.  App. 
67,  67  N.  E.  232;  Hulet  r.  R.  Co.,  14  N. 
D.  209,  103  N.  W.  628;  Thomj>son  v. 
Griugs,  31  Pa.  Super.  60S;  Larisev  r. 
Larisev,  93  S.  C.  450,  77  S.  E.  129; 
Tavlor  v.  Sanford  (Tex.  Civ.),  150  S. 
W.  262. 

210-23  Mahoney  v.  Martin,  72  Kan. 
406,  S3  P.  982;  Larisev  r.  Larisey, 
siipr.T. 

Acceptance  as  trustee  of  intended 
donees  presumed  when  delivery  made 
to  one  of  them,  rather  than  as  agent 
of  donor.  Mollison  r.  Rittgers,  140 
la.  365,  118  N.  \V.  512. 
211-24  Harris  v.  Harris,  82  Vt.  199, 
72  A.  912. 

211-27  Lowe  r.  Hart,  93  Ark.  548, 
125  S.  W.  1030;  Mcintosh  r.  Fisher, 
125  111.  App.  511;  Caldwell  v.  Cald- 
well, 24  Pa.  Super.  230;  Shannon  v. 
Marchblanks,  35  Tex.  Civ.  615,  80  S. 
W.  860;  Hammond  r.  Hammond.  43  Tex. 
Civ.  284,  94  S.  W.  1067.  See  McMabon 
r.  Cronin,  128  N.  Y.  S.  423. 
212-28  Sockwell  r.  Sockwcll  (Tex. 
r-iv.),  166  S.  W.  11S8 


Hurley,  75  N.  J.  Eq.  512,  73  A.  129 
fnot  convincing). 

213-30  Fanning  r.  Green,  156  Cal. 
270,  104  P.  308;  Fischer  Art  Co.  v. 
Ilutchins,  41  App.  Cas.  (D.  C.)  156; 
Moore  v.  Fingar,  131  App.  Div.  399.  115 
N.  Y.  S.  1035  (declarations  by  donor 
in  donee's  presence  competent);  Park 
f.  Park,  39  Pa.  Super.  212.  See  Schmidt 
r.  Srli'.voitzer,  137  N.  Y.  S.  807. 
214-31  Merchants'  L.  k  T.  Co.  t'. 
Egan,  143  111.  App.  572.  Comp.  Camp- 
bell 1-.  Sech,  155  Mich.  634,  119  N.  W. 
922. 

214-32  Campbell  r.  Sech,  supra; 
Moore  v.  Fingar,  131  App.  Div.  399, 
115  N.  Y.  S.  1035;  Krider  v.  Hartzell, 
40   Pa.   Super.   186. 

Acts  of  donee,  inconsistent  with  claim 
of  gift,  outweigh  donor's  de<daration8. 
Jn  re  Miller,  64  Misc.  232,  119  N.  Y. 
S.  52. 

215-34  Brown  v.  Columbus  (X.  J. 
Eq.),  75  A.  917. 

Subsequent  financial  loss,  irrelevant. 
Fowler  r.  Fowler,  141  Mo.  App.  610, 
125  S.  W.  1171. 

215-35  In  re  Hall's  Est.,  154  Cal. 
527,  98  P.  269;  Stark  r.  Kelley,  132  Ky. 
376,  113  S.  W.  49S;  .Tones  r.  Crisp,  100 
Md.  30,  71  A.  515  (|)ower  to  control 
subject  of  gift,  vital).  But  comp. 
Candee  r.  Bk.,  81  Conn.  372,  71  A.  .551 
(gift  of  dei>osit  "subject  to"  donor's 
"use  of  same"  for  life);  Brown  r.  Col- 
umbus (X.  J.  Eq.),  75  A.  917;  Provi- 
dence Inst,  for  Sav.  r.  Wallace  (R.  I.), 
85  A.  923;  M<Ferrin  r.  Temjdeman,  102 
Tex.  530,  120  S.  W.  167  (reservation 
of   vendor's   lien). 

216-36  Pease  i;.  Jennings  (Mich.), 
1  16   X.  W.  260. 

217-38  Kellv  v.  Beers,  194  N.  Y.  49, 
f^G  X.  E.  9S0,  194  N.  Y.  60,  86  N.  E. 
9S5. 

218-39  Campbell  r.  Sech,  155  Mich. 
634.  119  X.  W.  922,  parent  and  child. 
218-40  Delivery  of  book  decisive 
though  donor  retains  use  of  deposit 
(Candee  r.  Bk.,  81  Conn.  372,  71  A. 
551);  but  retention  of  bank  book  after 
deposit  of  funds  to  joint  account  of 
donor  and  another  negatives  gift.  Rob- 
inson r.  Bk.,  7  Cal.  App.  642,  95  P.  1533, 
di.it.   Booth    r.   Bk..    122   Cal.    19.   54   P. 


212-29     ^IcComb  i\  McComb,  241  Til.  I  370:   Sprague  r.  Walton,   145  Cal.  225, 

453,  SO  N.  E.  714;  Keller  r.  McConville,  |  7S  P.  645. 

175   Mich.  479,  141    X.  W.  652:   Fowler  I  219-41     Staples  r.  Berry,  110  Me.  32, 

r.  Fowler.  141  Mo.  App.  610.  125  S.  W.  I  85  A.  303. 

1171;  Gate  City  Xat.  Bk.  r.  Boyer,  161  I  Letter  from  husband  to  wife  bespeak- 

Mo.  App.  143,  142  S.  W.  4S7;  Gould  r.  '  ing  either  intention  bank  account  in  hia 
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name  shall  belong  to  her  or  assurance 
it  is  hers,  not  evidence  of  delivery.  In 
re  Miller,  64  Misc.  232,  119  N.  Y.  S. 
52. 

Purchase  of  property  in  joint  names 
of  husband  and  wife,  by  former  out  of 
proceeds  of  sale  of  his  property,  re- 
futes contention  proceeds  given  her. 
Monaghan  v.  Collins  (N.  J.  Eq.),  71  A. 
617. 

219-42  Hutcheson  v.  Bibb,  142  Ala. 
586,  38  S.  754;  Eickman  V.  Meier,  213 
111.  507,  72  N.  E.  1121;  Groff  f.  Stit- 
zer,  75  N.  J.  Eq.  452,  72  A.  970;  Mon- 
aghan V.  Collins,  supra;  Watson  v. 
Holmes,  80  Misc.  48,  140  N.  Y.  S.  727; 
Jenkins  V.  Jenkins,  66  Or.  12,  132  P. 
542.  See  Wight  v.  Wk)rden,  162  111. 
App.  182. 

220-43  Independent  advice  given  to, 
and  relied  on,  by  donor,  may  be  shown. 
In  re  Cooper's  Will,  75  N.  J.  Eq.  177, 
71  A.  676. 

220-44  Hutcheson  v.  Bibb,  142  Ala. 
586,  38  S.  754;  Eickman  v.  Meier,  213 
111.  507,  72  N.  E.  1121;  Kittle  t.  Brown, 
161  111.  App.  98;  Simpson  v.  League, 
110  Md.  286,  72  A.  1109;  GroflP  v.  Stit- 
zer,  75  N.  J.  Eq.  452,  72  A.  970;  Gick  v. 
Stumpf,  126  App.  Div.  548,  110  N.  Y.  S. 
712;  Watson  v.  Holmes,  80  Misc.  48,  140 
N.  Y.  S.  727;  Liebert  v.  Hoffman,  55 
Misc.  108,  105  N.  Y.  S.  337;  Cole  v. 
Sweet,  112  App.  Div.  777,  98  N.  Y.  S. 
625;  Bowron  v.  De  Selding,  105  App. 
Div.  500,  94  N.  Y.  S.  292;  Baber  v. 
Caples  (Or.),  138  P.  472;  Jenkins  v. 
Jenkins,  66  Or.  12,  132  P.  542. 
Evidence  held  sufficient. — Stouffer  v. 
Wolfskin,  114  Md.  603,  80  A.  300. 
Rule  not  applicable  where  conveyance 
by  way  of  gift  by  father  to  foster 
child.  Sears  v.  Vaiighan,  230  111.  572, 
82  N.  E.  881. 

Clear  and  satisfactory  evidence  re- 
quired where  death  of  donor  precedes 
assertion  of  donee's  claim.  Eobinson 
r.  Bk.,  7  Cal.  App.  642,  95  P.  533. 
221-45  Huston  v.  Smith,  248  111.  396, 
94  N.  E.  63. 

221-46  Hagin  r.  Shoaf,  9  Ala.  App. 
300,  63  S.  764;  Beck  v.  Beck,  77  N.  J. 
Eq.  51,  75  A.  228.  See  Wheeler  v.  Arm- 
strong, 164  Ala.  442,  51  S.  268;  Gray  v. 
Gray  (Me.),  87  A.  661. 
Husband  and  wife. — McGee  v.  MeGee, 
78  N.  J.  Eq.  430,  79  A.  268. 
222-48  Mayers  v.  Lark  (Ark.),  168 
S.  W.  1093;  Harbour  v.  Harbour,  103 
Ark.  273,  146  S.  W.  867;  Poole  v.  Oli- 
ver, 89  Ark.  578.  117  S.  W,  747;   Fan- 


ning V.  Green,  150  Cal.  279,  104  P.  308; 
Vickers  v.  Vickers,  133  Ga.  383,  65  S.  E. 
885;  Maciejewska  v.  Jarzombek,  243  111. 
136,  90  N.  E.  231  (applying  rule  to 
improvements) ;  Brennaman  v.  Schell, 
212  111.  356,  72  N.  E,  412;  Yetman  v. 
Hedgeman  (N.  J.),  88  A.  206;  Sprinkle 
V.  Spainhour,  149  N.  C.  223,  62  S.  E. 
910;  Denny  f.  Schwabacher,  54  Wash. 
689,  104  P.  137.  See  Adams  v.  Button, 
156  Ky.  693,  161  S.  W.  1100. 
Conveyance  to  financee. — Where  a  man 
purchases  real  estate  and  has  it  con- 
veyed to  woman  he  has  ageed  to 
marry,  no  presumption  of  gift  arises. 
Lufkin  V.  Jakeman,  188  Mass.  528,  74 
N.  E.  933. 

Legal  presumption  of  gift  to  wife  does 
not  arise  from  erection  by  husband  of 
building  on  land  held  by  them  as  ten- 
ants in  common.  Brady  v.  Brady,  82 
Conn.  424,  74  A.  684. 
223-49  See  §  164  Civil  Code,  as 
amended  in  1889,  and  Panning  v.  Green, 
156  Cal.  279,  104  P.  308. 
223-51  Subsequent  use  made  of 
property  and  position  of  parties  there- 
to, relevant.  Fanning  v.  Green,  supra. 
224-53  Wright  v.  Wright,  242  111.  71, 
89  N.  E.  789;  Schultze  v.  Sehultze,  73 
N.  J.  Eq.  597,  75  A.  824;  McElveen  v. 
King,  88  S.  C.  346,  70  S.  E.  801. 
Burden  of  proof  on  husband. — Buck  el 
V.  Smith,  26  Ky.  L.  E.  494,  82  S.  W. 
235. 

224-54  Wyatt  v.  Scott,  84  Ark.  355, 
105  S.  W.  871. 

225-55  In  re  Teter,  173  Fed.  798; 
Wyatt  v.  Scott,  supra  (use  of  wife's 
property  by  husband  rebuts  statutory 
presumption  of  trusteeship  or  agency 
arising  by  reason  of  his  possession) ; 
Miller  v.  McLean,  31  O.  C.  C.  64.  See 
Thompson  v.  Jones,  167  Cal.  748,  141 
P.  366.  Co7np.  Krider  v.  Hartzell,  40 
Pa.  Super.  186. 

225-57  Use,  occupation  and  claim  of 
ownership  by  husband,  not  inconsistent 
with  gift  to  wife.  Poole  v.  Oliver,  89 
Ark.  578,  117  S.  W.  747. 
226-59  Owsley  v.  Owsley,  25  Ky.  L. 
E.  1194,  77  S.  W.  394  (presumption  not 
indulged  in  face  of  wife's  positive  tes- 
timony and  trustee's  admission  to  con- 
trary) ;  Elmer  v.  Co.,  76  N.  J.  Eq.  452, 
74  A.  668. 

226-60  Absence  of  power  of  revoca- 
tion is  evidence  of  a  mistake  that  some- 
times overcomes  evidence  of  gift.  See 
White  V.  White,  60  N.  J.  Eq.  104,  45 
A.  767. 
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226-61     See  Rust  v.  S.  (Tex.  Cr.),  loS 

S.  W.  519. 

Parol  testimony  of  husband  and  wife 

resi)ectiiig  uiidorstanding  of  transaction 
will  not  overcome  pr(?suiiiiition  as 
ajjainst  his  creditors.  In  re  Teter,  173 
Fed.   798. 

Contemporaneous  agreement  wife 
should  hold  land  as  trustee  may  be 
shown,  Poole  v.  Oliver,  89  Ark,  578, 
117  S,  W.  747, 

226-62     Union  T.  &  S.  Bk,  r.  Tyler, 

IGl  .Mich.  oGl,  12G  N.  W.  713  (very 
slif(ht  evidence  enou^jh  if  fraud  not  al- 
leged) ;  Jcnning  r.  Rohde,  99  Minn.  335, 
109  N.  m  597;  Hill  r.  Escort,  3S  Tex. 
Civ.  487,  86  S.  W,  367  (of  bank  de- 
posit proved  by  parol). 
227-64  Neal  v.  Neal,  155  Ala.  604, 
47  S.  66;  McLaughlin  v.  McLaughlin, 
241  111.  366,  89  N.  E.  645;  Naeseth 
f.  Hommedal,  109  Minn.  153,  123  N. 
W,  2S7;  Jenning  v.  Rohde,  99  Minn.  335, 
109  N.  W.  597.  See  Davis  v.  Kuck,  93 
Minn.  262,  101  N.  W.  165. 
Burden  not  on  donee  to  show  fairness 
of  transaction  unless  there  is  evidence 
of  undue  influence.  Vaughn  r.  Vaughn, 
217  Pa.  496,  66  A,  745, 
Age  and  feeblesness  of  parent  may 
raise  iirosuniption  against  gift.  Reed  r. 
Reed,  Idl  Md.  13S,  GO  A.  ()21 ;  Slack 
V.  Rces,  G6  X.  J.  Eq.  447,  59  A.  466. 
Exception  made  where  child  had  access 
to  and  control  over  parent's  juopertv. 
Campbell  r.  Sech,  155  Mich.  G34,  li9 
N.  W.  922. 

22S-66     Possession   not  sufficient  evi- 
dence of  gift.     Holsberrv  f.  Harris,  56 
W.  Va.  320,  49  S.  E.  404. 
228-67     Peters  v.  Schultz,  107  Minn. 
29.  no  N.  W,  385. 

228-68     McCabe  r.  Broscnne,  in7  Md. 
490,   09   A.    259;    Adley   r,   Fletcher,   55 
Wash.  82,  104  P.  167. 
22S-70     See  IMitchener  v.  Frazer,  IGS 
Mo.  265,  153  S.  W.  488. 
229-74     Brennaman  r.  Scholl,  212  111. 
356,    72    X.    E.    412,      And    see    Carr    r. 
Carr.  15  Cal.  App.  480,  115  P.  261. 
230-75     See    Unlet    r.    R.    Co.,    14    N. 
D.  2011.  103  N,  W.  628. 
23<>-76     Brennaman  r.  Schell,  212  Til. 

356.  72  N.  E.  412.    See  White  r.  White, 
61   W.  Va.  30,  60  S.  E.  885. 
Presumption  of  gift  to  wife  or  child  of 
entire  <>state  is  rebuttable  by  slight  evi- 
dence.    Bachseits  r.  Leichtweis,  256  111. 

357,  100  X.  E.  197. 

230-78     Relevant    facts    include    age 


of  parent,  relations  to  donee,  his  con- 
duct concerning  projierty  conveyed  af- 
ter transfer — withholding  deed  from 
record,  concealing  its  existence  from 
others,  and  recognizing  donor's  con- 
tinued ownership.  Xeal  v.  Neal,  155 
Ala.  604,  47   S.   66. 

230-80     Brennaman  v.  Schell,  212  HI. 

356,  72  N.  E.  412. 

No  presumption  of  gift  where  child 
holds  realty  under  contract  to  convey. 
Graham  r.  Peacock,  131  Ga.  785,  63  S. 
E.  348, 

230-81  Frye  v.  Gullion,  143  la.  719, 
121  N,  W.  563;  Caldwell  v.  Caldwell,  24 
Pa.  Super.  230;  Hall  r.  Hall  (X.  J.  Eq.), 
74  A.  651  (reservation  of  possession 
and  control  by  oral  agreement,  fatal); 
Cook  r.  Cook,  24  S.  D.  223,  123  X.  W. 
693;  Meurin  v.  Kopplin  (Tex,  Civ.), 
100  S.  W.  984.  See  Young  v.  Crawford, 
82  Ark.  33,  100  S.  W.  87;  Manning  f. 
Berry,  142  la.  47,  120  N,  W.  4S3; 
Schmitt  V.  Schmitt,  94  Minn.  414,  103 
N.  W.  214  (evidence  suflicient);  Field 
r.  Field,  39  Tex.  Civ.  1,  87  S.  W.  726 
(preponderance  suflicient  coupled  with 
acts  of  possession  ami  improvements). 
Evidence  held  insufficient  to  establish 
a  paiol  gift.  Xorsworthv  v.  Willough- 
by,  176  Ala.  145,  57  S.  717. 
Will  in  conformity  with  terms  of  oral 
contract,  convincing  evidence  of  re- 
liability of  parol  testimony  concerning 
contract.  Park  v.  Park,  39  Pa.  Super. 
212, 

231-82  Dill  v.  Westbrook,  226  Pa. 
217,  75  A.  252;  Holsberrv  v.  Harris, 
56  W.  Va.  320,  49  S.  E.  404;  White  r. 
White,  64  W.  Va.  30,  60  S.  E.  885. 
232-84  Cooler  r.  Stringfellow,  164 
Ala.  460,  51   S.  321. 

234-93  Platfr.  Elias,  186  X.  Y.  374, 
79  N.  E.  1,  presumption  of  fact. 
234-94  Lowe  r.  Hart.  93  Ark.  548, 
125  S.  W.  1030;  Kimball  r.  Green,  148 
Mich.  298,  111  N.  W.  761;  In  re  Bav- 
ley,  67  N.  J.  Eq.  566.  59  A.  215;  in 
re  Bailev,  111  App.  Div.  909,  98  X. 
Y.  S.  725;  Davis  r.  Davis.  104  X.  Y. 
S.  824;  Babcr  v.  Caplcs  (Or.),  138  P. 
472;  Schuvler  r.  Stephens,  28  R.  I.  506, 
68  A.  31 1'.  See  Parker  r.  Copland,  70 
X^  J.  Eq.  685,  64  A.  129;  Conaghan  r. 
Bk.,  54  Misc.  582,  104  N.  Y.  S.  829;  I,e 
Brun  r.  Le  Brun,  49  Or.  368,  90  P.  584 
(evidence  suflicient);  Davie  f.  Davie. 
■17  Wash.  231,  91  P.  950  (evidence  sufli 
cient). 
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Proof  beyond  a  reasonable  doubt  neces- 
sary;. Stewart  v.  Stokes,  177  Mo.  App. 
390,'  164  S.  W.  156. 

235-95     No      presumption      of      law 

against  a  gift  causa  mortis.  Baber  v. 
Caples  (Or.),  138  P.  472. 
236-99  Lowe  v.  Hart,  93  Ark.  548, 
125  S.  W.  1030;  In  re  Perry,  129  App. 
Div.  587,  114  N.  Y.  S.  246.' 
Less  positive  evidence  required  to  prove 
delivery  of  gift  causa  mortis  to  a  rela- 
tive. First  Nat.  Bk.  v.  O 'Byrne,  177 
111.  App.  473. 

Testimony  that  gift  was  made  is  not 
a  conclusion.  Scott  v.  Trust  Co.,  123 
Tenn.  25S,  130  S.  W.  757. 
Burden  of  showing  fraud,  undue  influ- 
ence or  mental  infirmity  is  on  party 
seeking  to  set  gift  aside.  Philpot  v. 
Co.,  3  Ga.  App.  742,  60  S.  E.  480. 
237-1  O'Neil  v.  O'Neil,  43  Mont. 
505,  117  P.  889;  O'Brien  p.  Bk.,  99  App. 
Div.  76,  91  N.  Y.  S.  364.  See  First 
Nat.  Bk.  V.  O'Bvrne,  177  111.  App.  473; 
Cronin  v.  Bk.,  201  Mass.  146,  87  N.  E. 
484. 

237-2  Stark  v.  Kelley,  132  Ky.  376, 
113  S.  W.  498;  Foley  r.  Harrison,  233 
Mo.  460,  136  S.  W!.  354;  Callahan  v. 
Forest,  118  N.  Y.  S.  541. 
237-3  Presumption. — "As  Mrs.  Mal- 
lory  was  in  her  last  illness  at  the  time 
of  making  the  gift  and  evidently  made 
the  donation  under  the  apprehension 
of  death  from  her  existing  disease  we 
are  constrained  to  hold  that  the  trans- 
action was  causa  mortis.  This  is  the 
presumption  from  such  a  state  of  facts. 
Knight  V.  Tripp,  121  Cal.  674,  54  Pac. 
267;  Henschel  v.  Maurer,  69  Wis.  576 
34  N.  W.  926,  2  Am.  St.  Eep.  757." 
Vosburg  V.  Mallory,  155  la.  165,  135  N. 
W.  577. 

238-4  Callahan  v.  Forest,  118  N.  Y. 
S.  541. 

239-9  Hecht  v.  Shaffer,  15  Wyo.  34, 
85  P.  1056,  evidence  must  show  deliv- 
ery and  act  or  declaration  indicating 
intention  to  make  a  gift  causa  mortis. 
239-10  Stout  V.  McNab,  157  Cal.  356, 
107  P.  1005;  Bryan  r.  Jones,  134  Ga. 
48,  67  S.  E.  399;  Nelson  v.  Peterson, 
202  Mass.  369,  88  N.  E.  916. 
Delivery  of  keys  to  safe  deposit  box  is 
sufficient  delivery  of  contents.  Harri- 
son V.  Foley,  206  Fed.  57,  124  C.  C.  A. 
191. 

239-12     Indorsement      not      required. 
Callahan  v.  Forest,  118  N.  Y.  S.  541. 
240-13     In   re  Perry,   129   App.  Div. 


587,  114  N.  Y,  S.  246;  Hecht  v.  Shaffer, 
supra. 

240-15     In    re   Duffy,    127   App.   Div. 
74,  111  N.  Y.  S.  77. 
Delivery    of    indorsed    receipt    for    a 
draft,    sufficient.      Cronin     V.    Bk.,    201 
Mass.    146,   87   N.   E.  484. 
240-18     Nelson      v.      Peterson,      202 
Mass.  369,  88  N.  E.  -916.    See  First  Nat. 
Bank  r.  Obyrne,  177  111.  App.  473. 
241-19     In   re  Podhajsky's   Est.,   137 
la.  742,  115  N.  W.  590  (acceptance  pre- 
sumed through  action  of  trustee) ;  Var- 
ley  V.  Sims,   100   Minn.  331,  111   N.  W; 
269;  Barnard  V.  Thurston,  86  Minn.  343, 
90  N.  W.  574. 

241-20     Dawson     v.     Waggaman,     23 
App.  Cas.  (D.  C.)  428. 
Declarations  of  donor  causa  mortis  of 
personality,   made   after   gift,   incompe- 
tent  to    defeat   donee.      Scheps   v.   Bk., 
97  App.  Div.  434,  90  N.  Y.  S.  26. 
242-24     See   Lowe  v.   Hart,   93    Ark. 
548,  125  S.  Wl  1030. 
242-25     Gilmore  v.  Lee,  237  111.  402, 
86  N.  E.  568;   McPherson  v.  Byrne,  155 
Mich.  338,  118   N.  W.  985. 
242-26     Acts     and      declarations     of 
donor   in   absence   of   donee,   competent 
to    show   revocation    of   gift.      Stout  v. 
McNab,  157  Cal.  356,  107  P.  1005. 
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Presence  of  interpreter,  249-22. 

245-1     Presumed  subpoena  issued  for 
proper  purpose.  In  re  Osborne,  62  Misc. 
575,   117   N.   Y.  S.   169. 
Duces  tecum. — In  re  Bornn  Hat  Co.,  184 
Fed.  506. 

245-5  Only  witnesses  whose  names 
are  indorsed  on  indictment  may  tes- 
tify. 0.  V.  Bayley,  18  Pa.  Dist.  909, 
statute. 

245-6  Switzer  v.  S.,  7  Ga.  App.  7, 
65  S.  E.  1079  (solicitor  general,  not 
privileged  from  testifying  as  to  oath 
he  administered,  nor  as  to  whether  wit- 
ness sworn);  S.  v.  Ottley,  147  la.  329, 
126  N.  W.  334  (record  need  not  show 
fact).  But  see  P.  v.  Sexton,  187  N.  Y. 
495,  80  N.  E.  396,  af.  42  Misc.  312,  86 
N.  Y.  S.  517,  holding,  under  statute, 
unsworn  testimony  of  children  may  be 
received. 

Refusing  to  be  sworn. — Ex  parte  Barnes 
(Tex.   Cr.),  166   S.  W.  728. 
247-13     P.   V.  Sexton,  supra. 
Second  bill  may  be  found  without  hear- 
ing  testimony,   the   first   being   insuffi- 
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cient.  Choice  v.  S.,  54  Tex.  Cr.  517, 
114  S.  W.  132.  Notwithstanding  gen- 
eral change  in  membership  of  jury. 
McCarthy  v.  S.,  90  Ark.  384,  119  S. 
W.  647. 

248-17  Sadler  v.  S.,  124  Tenn.  50, 
13(">  S.  W.  430. 

248-18  Le  Barron  v.  S.  (Miss.),  63 
S.  648;  S.  V.  Sullivan,  110  Mo.  App.  75, 
84  S.  W.  105;  P.  v.  Acritelli,  57  Misc. 
574,  110  N.  Y.  S.  430  (depending  on 
nature  of  proceeding) ;  Moodv  v.  S.,  57 
Tex.  Cr.  76,  121  S.  W.  1117.  See  P. 
v.  Grout,  147  N,  Y.  S.  591;  P.  v.  Con- 
tracting Co.,  82  Misc.  174,  143  X.  Y.  S. 
337. 

Where  special  assistant  county  atter- 
ney  not  legally  appointed  has  appeared 
for  countv  attorney  indictment  will  be 
set  aside.  Viers  v.  S.  (Okla.  Cr.),  134 
P.  80. 

May  advise,  but  cannot  be  present  when 
vote  taken.  Choice  V.  S.,  54  Tex.  Cr. 
517,   114  S.  W.  132. 

Special  appointee. — Ilartgraves  v.  S.,  5 
Okla.  Cr.  2im,  114  P.  343. 
248-19  Jones  v.  S.,  149  Ala.  63,  43 
S.  2S;  Coon  v.  S.  (ATk.),  160  S.  W.  226. 
See  Tiner  v.  S.  (Ark.),  158  S.  W.  1087. 
Comp.  U.  S.  r.  Co.,  163  Fed.  66. 
Attorney  addressing  grand  jury  while 
deliberating  rendered  iiidietincnt  in- 
valid. Collier  r.  S.  (Miss.),  61  S.  689. 
249-20  U.  S.  V.  Heinze,  177  Fed. 
770. 

249-21  Richards  v.  S.,  108  Ark.  87, 
157  S.  W(.  141;  P.  17.  Delhantie,  163  Cal. 
461,  125  P.  1066;  S.  v.  Sullivan,  110 
Mo.  App.  75,  84  S.  W.  105;  Porter  v.  S. 
(Tex.  Cr.),  160  S.  W.  1194.  Contra,  C. 
V.  Berry,  29  Ky.  L.  R.  234,  92  S.  W. 
936;  S.  V.  Salmon,  216  Mo.  466,  115  S. 
W.  1106  (stenographer  a  witness  and 
read  notes  of  all  testimony  to  jury). 
See  U.  S.  V.  Co.,  177  Fed.'  774;  P.'  r. 
Coco,  70  Misc.  195,  128  N.  Y.  S.  409; 
C.  r.  ITegedus,  44  Pa.  Super.  157. 
249-22  Harper  v.  S.,  131  Ga.  771,  63 
S.  E.  339. 

Sworn  interpreter  may  be  present  and 
express  what  witness  testified.  Fletch- 
er f.  C,  123  Ky.  571,  96  S.  W.  ,855; 
Lyon  V.  C,  20  Kv.  L.  R.  1020,  96  S, 
W.  857. 

Presence  of  unauthorized  person  mxiBt 
be  shown  by  accused  on  motion  to 
quash  indictment.  Moodv  r.  S.,  58  Tex. 
Cr.  76,  121  S.  W.  1117. 
249-23  Racial  discrimination  in 
drawing  jury,  not  presumed.  Thomas 
V.  Texas,  212  U.  S.  278.    It  is  not  shown 


by  proof  no  one  of  defendant's  race 
was  on  .jury  which  indicted  him.  Mar- 
tin v.  Texas,  200  U.  S.  316. 
249-25  In  Georgia  statute  gives  such 
right  in  certain  cases.  Dyer  v.  S.,  6 
Ga.  App.  390,  65  S.  E.  42. 
252-28  Offenses  of  same  general  na- 
ture may  be  considered  at  same  time. 
P.  r.  Acritelli,  57  Misc.  574,  110  N.  Y 
S.  430. 

252-29  U.  S.  V.  Bolles,  209  Fed.  682. 
253-30  Failure  to  hear  com[)etent 
evidence,  an  irregularity  not  available 
after  plea  of  guiJtv.  Latourette  v.  S., 
91  Ark.  65,  120  S.*  W|.  411. 
253-31  S.  V.  Clark,  64  W.  Va.  62-5, 
63  S.  E.  402.  See  P.  f.  Grout.  147  N. 
Y.  S.  .591.  Contra  in  absence  of  evi- 
dence justifying  bill  (P.  r.  White,  111 
N.  Y.  S.  1070),  and  if  it  clearly  ap- 
pears such  evidence  influenced  it.  P.  r. 
Acritelli,  57  Misc.  574,  110  N.  Y.  S.  430. 
254-32  S.  V.  Clark,  64  W.  Va.  625, 
63  S.  E.  402,  dying  declarations  com- 
petent. 

254-33     See    Tong    Kai     v.    Ty.,    15 
Haw.  012. 

254-37     S.  r.  Bramlett  (Miss.),  47  S. 
433;   S.   v.  Xaughton,  221    Mo.  398.  120 
S.  W.  53;   P.  V.  Gillette,  126  App.  Div. 
665.  Ill    X.  Y.  S.  133.     See  La  Fell  v. 
S.  (Tex.  Cr.),  153  8.  W.  S84.     Comp.  C. 
r.  Bolger,  229  Pa.  5^7,  7;i  A.  113. 
Where    accused's    testimony    <lisclosed 
nothing   not  already   known   indittment 
will  not  be  dismissed.     P.  r.  Cummins, 
153   App.  Div.  93,  138  X.  Y.  S.  517. 
25.5-38     See  S.  »:.  Naughton.  supra. 
25G-41      P.    r.   Bermel,    71    Misc.   356, 
128    X.    V.    S.   524;    P.    r.    Acritelli,    57 
Misc.   574,   110   X.   Y.  S.  430. 
25f>-42     Ex  jtarte  Gauss,  223  Mo.  277, 
122    S.    W.    741;    Ex    parte    Eichel,    223 
Mo.  258,  122  S.  W.  743;    Edmonston   r. 
C,  110  Va.  897,  66  S.  E.  224.     See  Ex 
parte    Higgins    (Tex.    Cr.),    160    S.    W. 
696. 

As  to  stockholder  in  defunct  corpora- 
tion in  rofusiitg  to  produi^e  books  and 
papers.  (Jrant  r.  I^.  9.,  227  IT.  S.  74, 
33  Sup.  Ct.  190.  ."7  L.  ed.  423,  off.  In 
re  Grant.  Mi<  Fcl.  7n'<. 
As  to  corporate  officers  in  resisting  com- 
pulsorv  jirodurfion  of  books  and  papers. 
Whoeler  r.  U.  S.,  226  U.  S.  47S,  57  L. 
e.l.  3(1!).  :,?,  Sup.  Ct.  158. 
Bankrupt's  books — .Johnson  r.  U.  S., 
228  U.  S.  457,  33  Sup.  Ct.  572,  57  L. 
ed.  919. 

257-15     P.  r.  Wvatt,  186  X.  Y.  383, 
79  X.  E.  330,  10  L.  R.  A.  (N.  S.)  159. 
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Ccmp.  S.  V.  Randolph,  139  Mo.  App. 
314,  123  S.  W.  61. 

257-47  Where  his  own  acts  are  un- 
der investigation  he  cannot  testify.  U. 
S.  r.  Belles,  209  Fed.  6S2. 
257-48  Maekey  v.  S.  (Ala.),  65  S. 
330;  Taylor  v.  S.,  49  Fla.  69,  38  S. 
380;  P.  V.  Duncan,  261  111.  339,  103  K 
E.  1043;  S.  V.  Britten,  131  La.  877,  60 
S.  379;  S.  t\  Randolph,  supra;  P.  v. 
Grout,  147  N.  Y.  S.  591;  Edwards  f.  S. 
(Tex.  Cr.),  166  S.  W.  517.  See  McLeod 
V.  S.,  8  Ala.  App.  329,  62  S.  991. 
Unless  all  witnesses  were  incompetent. 
P.  V.  Bladek,  259  111.  69,  102  N.  E. 
243. 

258-50  P.  V.  Acritelli,  57  Misc.  574, 
110  N.  Y.  S.  430;  C.  v.  Kulp,  17  Pa. 
C.  C.  561.  Comp.  Noll  v.  Dailey  (W. 
Va.),  79  S.  E.  668.- 

259-52  P.  V.  Evans,  81  Misc.  606, 
143  N.  Y.  S.  49.  See  Eureka  County 
Bk.  Habeas  Corpus  Cases,  35  Nev.  80, 
126  P.  655,  rehearing  denied,  129  P.  308; 
P.  V.  Grout,  147  N.  Y.  S.  591;  P.  V. 
Ansteth,  84  Misc.  356,  116  N.  Y.  S.  73. 
259-55  P.  V.  McCauley,  256  111.  504, 
100  N.  E.  182;  P.  v.  Glasser,  60  Misc. 
410,  112  N.  Y.  S.  323;  P.  v.  Gassett, 
112  N.  Y.  S.  555. 

Presumption  that  requisite  number  of 
jurors  concurred  in  finding.  Cook  V. 
S.  (Ark.),  160  S.  W.  223;  Reed  v.  S., 
20  Okla.  Cr.  589,  103  P.  1042. 
260-56  Presumption  not  operative 
when  minutes  of  jury  before  court.  P. 
V.  Acritelli,  57  Misc.  574,  110  N.  Y.  S. 
430. 

260-59  Havener  t:  S.,  125  Wis.  444, 
104  N.  W.  116.  See  supra,  "Forgery," 
854-11. 

260-60  U.  S.  V.  Violon,  173  Fed.  501, 
disap.  U.  S.  V.  Kilpatrick,  16  Fed.  765 
(to  ascertain  sufficiency  of  evidence) ; 
Gaines  v.  S.,  146  Ala!  16,  41  S.  865 
(no  inspection  on  ground  of  admis- 
sion of  inadmissible  evidence,  there  be- 
ing no  claim  as  to  its  insufficiency); 
S.  p.  Rhoads,  81  O.  St.  397,  91  N.  E. 
186;  Havener  v.  S.,  supra. 
Not  entitled  as  a  matter  of  right.  Pad- 
gett r.  S.,  64  Fla.  389,  59  S.  946. 
260-61  In  re  Montgomery,  126  App 
Div.  72,  110  N.  Y.  S.  793;  P.  v.  Pesnan- 
skv,  147  N.  Y.  S.  548;  P.  v.  Snyder, 
117  N.  Y.  S.  476  (not  to  ascertain 
whether  evidence  sustains  indictment) ; 
P.  r.  Klaw,  53  Misc.  158,  104  N.  Y.  S. 
482;  P.  V.  Steinhardt,  47  Misc.  252,  93 
N.  Y.  S.  1026  (inspection  allowed  only 
to  enable  accused  to  move  to  set  aside 


indictment — not  entitled  to  it  to  pre- 
pare for  trial) ;  P.  v.  Distributing  Co., 
76  Misc.  577,  137  N".  Y.  S.  235,  27  N. 
Y.  Cr.  345  (denied). 
May  inspect  minutes  only  to  enable  de- 
fendant to  move  to  set  aside  indict- 
ment on  statutory  grounds.  P.  c.  Dun- 
bar Cont.  Co.,  82  Misc.  174,  143  N.  Y. 
S.  337. 

Accused  not  entitled  to  copy  of  his 
testimony. — Porter  v.  S.,  173  Ind.  694, 
91  N.  E.  340. 

261-62  Bexley  v.  S.,  141  Ga.  1,  80  S. 
E.  314;  S.  V.  Campbell,  73  Kan.  688, 
85  P.  784;  Cramer  v.  Harmon,  126  Mo. 
App.  54,  103  S.  W.  1086;  Geodwin  v.  S. 
(Tex.  Cr.),  158  S.  W.  274;  Murphy  v. 
S.,  124  Wis.  635,  102  N.  W.  1087. 
Contra,  S.  v.  Faulkner,  185  Mo.  673,  84 
S.  W.  967. 

In  Alabama  a  grand  juror's  evidence  is 
limited  to  show  whether  testimony  be- 
fore grand  jury  and  on  trial  is  consist- 
ent (except  in  perjury).  Farlow  v.  S., 
7  Ala.  App.  137,  61  S.  474. 
261-63  S.  v.  Johnson,  73  N.  J.  L. 
199,  63  A.  12.  But  see  St.  L.,  etc.  E. 
Co.  v.  S.,  99  Ark.  1,  136  S.  W,  938. 
Testimony  cannot  be  read  in  evidence 
without  consent.  Hinson  v.  S.  (Ark.), 
159  S.  W.  1126. 

262-64  Murphy  v.  S.,  124  Wis.  635, 
102  N.  W':  1087;  P.  v.  Woodward,  71 
Misc.  607,  130  N.  Y.  S.  854.  Contra,  if 
to  be  used  to  impeach  return  of  indict- 
ment. P.  r.  Nail,  242  111.  284,  89  N.  E. 
1012. 

262-67  Havenor  v.  S.,  124  Wis.  444, 
104  N.  W.  116,  counsel  for  accused  mSy 
inspect,  but  such  inspection  is  limited 
to  such  portions  of  the  record  as  are 
used  in  evidence  and  in  such  manner 
and  at  such  times  during  progress  of 
trial  as  court  directs. 
262-68  S.  V.  Taylor,  202  Mo.  1,  100 
S.  W.  41. 

•'The  judge  fully  guarded  the  defend- 
ant's legal  rights,  and  instructed  the 
jury  not  to  consider  this  evidence  un- 
less they  were  satisfied  that  the  state- 
ments were  made  by  the  defendant  vol- 
untarily and  after  he  had  been  in- 
formed that  he  was  not  obliged  to  fur- 
nish any  evidence  tending  to  incrim- 
inate himself.  This  unrestricted  con- 
stitutional guaranty  against  incriminat- 
ing testimony  by  one  accused  of  crime 
was  established  when  a  defendant  was 
not  allowed  to  lie  a  witness  in  his  own 
behalf,  and  need  not  be  extended  un- 
der present  day  conditions."     Com.  v. 
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MacKenzie,  211  Mass.  57S,  9S  X.  E. 
598. 

262-69  Pilgrim  v.  S.,  3  Okla.  Cr.  49, 
104  I'.  383,  statute.  See  Farlow  v.  S., 
7  Ala.  Api).  1:J7,  61  S.  474;  Cramer  r. 
Harmon,  126  3To.  App.  54,  1U3  S.  W. 
lOSG. 

Juror  may  not  repeat  incompetent  tes- 
timony given  before  iurv.  Woo<lall  v. 
S.,  5S  Tex.  Cr.  513,  12(>  S.  W.  591. 
Disclosure  of  proceedings  proper  if  pub- 
lic justice  ro(|uires.  S.  r.  I'utnam,  53 
Or. '2(i(J,   100   P.  2. 

263-7(>  Signed  minutes  of  testimony 
given  by  witness  may  be  used  to  im- 
peach him  as  witness  in  civil  action. 
Hunt  V.  R.  Co.  (la.),  141  N.  W.  334. 
263-72  Smith  v.  S.  (Ala.),  62  S. 
8G4;  P.  V.  Nail,  242  HI.  284,  89  N.  E. 
1012;  S.  V.  Hoffman,  134  la.  587,  112 
N.  W.  103;  S.  V.  Iloen,  88  Kan.  573, 
129  P.  153;  Cramer  v.  Harmon,  126 
Mo.  App.  54,  103  S.  W.  108();  Cloud  v. 
S.  (Tex.  Cr.),  153  S.  W.  892.  See  S. 
f.  Hector  (la.),  138  N.  W.  930. 
264-73  Havenor  v.  S.,  125  Wis.  444, 
104    N.   W.   116. 

But  not  introduced  in  evidence.  S.  v. 
Patton    (Mo.),    KU   S.   W.   223. 


GUARANTY. 

Execution  provable  by  parol,  271-12; 
Burden,  286-50. 

267-2  McDowell,  Stocker  &  Co.  v. 
Sharp,  157  111.  App.  165;  Blasdel  f 
Erickson,  157  111.  App.  615;  Frohardt 
Bros.  V.  Duff  (la.),  132  N.  W.  31;  Mc- 
Donald r.  Constr.  Co.,  152  la.  273,  132 
N.  W.  369;  Huff  v.  Simmers,  114  Md. 
548,  79  A.  1003;  Barnett  v.  Rosenberg, 
209  Mass.  421,  95  N.  E.  849;  Pile  r. 
Bright,  150  Mo.  App.  301,  137  S.  W. 
1017;  Ubert  v.  Schonger,  144  Ajip.  Div. 
696,  129  N.  Y.  S.  545;  Mav  r.  Rob- 
erts, 28  Okla.  619,  115  P.  771;  Fislior 
V.  Lutz,  140  Wis.  004,  132  N.  W,  592. 
Promise  by  corporation.  —  Swisher  v. 
Grocery  Co.,  15^  111.  Ai)p.  ISO. 
267-5  Sop  Carter  v.  Schmaelc,  2 
Phila.   (Pa.)   351. 

269-7  Maxfiold  r.  Jones,  100  Ark. 
346,  153  S.  W.  584;  Morris  r.  Lucker, 
158  Mich.  518,  123  N.  W.  21;  Duft'y 
€o.  r.  Todebush,  157  App.  Div.  6S8, 
142  N.  Y.  S.  790.  See  Wood  r.  Boese, 
135  App.  Div.  810,  120  N.  Y.  S.  137. 
269-8  Highsmlth  r.  Hammonds,  99 
Ark.  400,  13S  S.  W.  635. 


269-9     Sec  Young  r.  Bank  of  Miami 

(Tex.  Civ.),  101  S.  W.  436. 

271-12     Klosterman    v.   Co.,   101    Md. 

29,  OU   A.  251. 

Fact   of   execution   mav    be   shown    by 

parol.     Loftkovitz  v.  Bk,,  152  Ala.  521, 

44    8.    013. 

271-13     Maril     v.     Boswell,     12     Ga. 

Ajip.  41,   76  S.   E.   773;   Burt  v.   Flynn, 

24  Pa.  C.  C.  451. 

272-14  Xewcomb  v.  Kloeblen,  77  N. 
J.  L.  791,  74  A.  511. 

275-19  People's  Bank  v.  Stewart, 
100  Mo.  App.  643,  142  S.  W.  789; 
Gansevoort  Bank  v.  Keahon,  145  .\pp. 
Div.  214,  129  X.  Y.  S.  1074;  Williams 
&  Flash  Co.  V.  Carpenter,  32  R.  I.  349, 
79    A.   821. 

278-30  Burt  r.  Flvnn,  24  Pa.  C.  C. 
451. 

279-32  Klosterman  v.  Co.,  101  Md. 
29,  60  A.  251. 

284-40  Bond  f.  Farwell,  172  Fed. 
58,  90  C.  C.  A.  546. 
286-5i>  Burden  of  proving  execution 
on  plaintiff  whoro  defciiilaiit  lilcs  gen- 
eral issue  verified.  Blue  1.  B.  Co.  f. 
Fraatz,  123  111.  App.  27. 
287-52  National  Bk.  r.  Garn,  3  O. 
C.   C.    (N.   S.)    428. 

Plaintiff  must  show  defendant's  liabil- 
ity.— Foster    Countv    S.    Bk.    r.    Hester, 
18  N.  D.  135,  119  N.  W.  Iii44. 
287-54     Statutory    presumption    aris- 
ing from  production  and  i»ossession  of 
indorsed  note  is  not  aj^dicable  against 
guarantor.     As  against   his   representa- 
tives the  common  law  jiresumption  aris- 
ing from  proof  of  his  signature  is  writ- 
ing   was    signed    in    form    in    whi<h    it 
was  produced.     Ripon   II.  Co.   r.   Haas, 
141   Wi3.  65,  123  N.  W.  059. 
287-55     Jacobs    r.   Goodman,    130    X. 
Y.    S.    135;    Spande    r.    Indemnitv   Co., 
01    Or.  220,  117   P.  973. 
288-56     Standard  Supply  Co.  r.  Per- 
son,  154   X.  C.  450,  70  S.  E.  745. 
288-57     ^^^lito    r.    Bk.,    119    111.    App. 
354. 

Denial  of  consideration  not  permissible 
after  guarantee  ]iarted  with  goods. 
Bon.l  r.  Farwell,  172  Fed.  r,S,  95  C.  C. 
A.   5  40. 

289-59  Armour  &  Co.  r.  Bluthenthal 
&  Bickart,  9  Ga.  Api*.  707,  72  S.  E. 
108;  Merchants*  Xat.  Bk.  r.  Cressey 
(la.).  140  X.  W.  701;  Atlas  Shoe  Co. 
r.  Bloom,  209  Mass.  503,  95  X.  E.  952; 
Am.,  etc.  Co.  r.  Ward,  113  App.  Div. 
319,  99  N.  Y.  S.   717. 
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290-63  Ft.  Dearborn  Nat.  Bk.  v. 
Miller,  178  111.  App.  450. 
29-4-71  Gold  Medal  Furniture  Co.  t\ 
Stc])henson,  23  W.  L.  E.  (Can.)  664, 
4  W.  W.  E.  7,  10  D.  L.  E.  1;  Shores, 
Mueller  Co.  v.  Lonuing  (la.),  140  N. 
W.  197;  Drovers'  D.  Nat.  Bk.  v.  New- 
gass,  161  App.  Div.  769,  147  K  Y.  §. 
4;  Providence  M.  Co.  v.  Browning,  72 
S.  C.  424,  52  S.  E.  117;  Tilt-K.  S. 
Co.  V.  Haggarty  (Tex.  Civ.),  114  S.  W. 
386;  U.  S.  H.  Co.  V.  Jenss,  128  Wis.  162, 
107  N.  W.  293. 

294-72  A  letter  of  defendant,  even 
though  written  to  avoid  suit,  is  ad- 
missible to  show  that  he  did  execute 
the  contract.  Shows  v.  Steiner,  Lob- 
man  &  Frank,  175  Ala.  363,  57  S. 
700. 

The  guarantor's  consent  to  a  modifica- 
tion of  the  original  contract  may  be 
shown  by  circumstantial  evidence.  Shep- 
ard  L.  Co.  f.  Banigan  (E.  I.),  87  A, 
531. 

295-75     See     Burns     v.     Poole,     106 

Minn.   69,  118  N.  W.  156. 
Notice    unnecessary,    when.  —  Cumber- 
land,   etc.    Mfg.    Co.    V.    Wheaton,    208 
Mass.  425,  94  N.  E.  803. 
Non  acceptance  shown  by  circumstan- 
tial   evidence. — American,    etc.    Co.     V. 
Moskov/itz,  140  N.  Y.  S.  522. 
295-76     Eobinson   v.    Trust    Co.,    188 
Fed.    37,    111    C.    C.    A.     526;     Pressed 
Eadiator  Co.   v.   Hughes,   155   111.   App. 
SO;    J.   E.   ^^latkins,   etc.   Co.  v.  Brand, 
143    Ky.    4GS,    136    S.    W.    867. 
Notice   need  not  be  proved — Bond  v. 
Farwell,  172  Fed.  58,  95   C.  C.  A.  546; 
Sheffield   r.   Whitfield,   6   Ga.  App.   762, 
65    S.    E.    807;    Tilt-K.    S.   Co.    f.   Hag- 
garty (Tex.  Civ.),  114  S.  W.  386. 
295-77     Finnuean    v.    Feigenspan,    81 
Conn.  378,  71   A.  497    (to  aid  interpre- 
tation) ;     Perlman    V.    Ehrlich,    119    N. 
Y.  S.   663    (to  show  intent). 
296-80     People's  Bk.  v.  Stewart,  152 
Mo.  App.  314,  133  S.  W.  70. 
296-81     Evidence    of    principal's    in- 
debtedness,  unknown   to   guarantor,   ir- 
relevant   in    absence    of    fraud.      J.    A. 
Tolman   Co.  v.  Butt,   116  Wis.  597,  93 
N.  W.  548. 

296-83    Contra,  if  not  of  res  gestae 
and  self-serving.   Moore  L.  Co.  v.  Walk- 
er, 110  Va.  775,  67  S.  E.  374. 
298-89     But   see  Cohen    v.    Hurwitz, 
142  N.  Y.  S.  305. 
301-99     Notice    need    not    be    given. 


Tilt-K.  S.  Co.  V.  Haggarty  (Tex.  Civ.), 
114  S.  W.  386. 

301-2  Guaranty  Trust  Co.  v.  Koeh- 
ler,  187  Fed.  192;  Fleck  v.  Feldman, 
54  Misc.  228,  104  N.  Y.  S,  366;  First 
Nat.  Bk.  V.  Wunderlich,  145  Wis.  193, 
130  N.  W.  98. 

Evidence  held  insufiicient. — Latham  v. 
Savage,  166  Mich.  300,  131  N.  W. 
571. 

Modification  of  contract. — Baumann  v. 
Michel,  114  Minn.  481,  131  N.  W.  495. 
302-3  American  E.  Co.  t*.  Hoffman, 
26  Pa.  Super.  177,  evidence  showing  de- 
lay in  guarantee's  performance,  not 
sufficient. 


GUARDIAN   AND   WARD. 

Choice  of  new  guardian,  305-2;  Inca- 
pacity of  ward,  316-53;  Care,  prudence 
and  fidelity  of  guardian,  332-9;  Fairness 
of  settlements,  336-39;  Actions  on  bonds 
— defenses,  339-55. 

305-2  Where  a  ward  makes  a  prima 
facie  showing  he  has  attained  age  at 
which  he  is  entitled  to  choose  a  new 
guardian,  burden  shifts  to  those  op- 
posing the  change.  In  re  Crawford, 
4  Pa.  C.  C.  507. 

306-7     Hindorfif   v.    Sovereign    Camp, 
150  la.  185,  129  N.  W.  831. 
308-17    Eoush  v.  Griffith,  65  W.  Va. 
752,  65   S.  E.  168. 

309-22  Norton  v.  Bk.,  17  Okla.  295, 
87  P.  848,  presumption  of  authority  to 
lease  ward's  land  and  as  to  legality  of 
proceedings  connected  therewith — bur- 
den on  party  attacking. 
309-26  Alcon  v.  Koons,  42  Ind.  App. 
537,  82  N.  E.  92;  Stevens  v.  Meserve, 
73  N.  H.  293,  61  A.  420. 
310-31  In  re  Kitchen  (Ind.  App.), 
89  N.  E.  375. 

311-34  Order  of  court  must  be 
proved.  Nicholson  v.  Nicholson  (Tex. 
Civ.),  125  S.  W.  965. 
312-39  Presumption  services  were 
voluntary,  arising  from  relationship  be- 
tween guardian  and  ward,  has  never 
been  carried  beyond  case  of  uncle  and 
nephew.  In  re  Quinn,  16  Phila.  (Pa.) 
223. 

'313-42    See   also   Love  v.   Love,    72 
Kan.  658,  83  P.  201. 
314-47     In  re  Propst,  144  N.  C.  562, 
57  S.  E.  342. 

314-49  But  see  Beaehy  v.  Shomber, 
73  Kan.  62,  84  P.  547  (no  presumption 
of   notice   of   sale  from  fact   of   con- 
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firmation);  Woofl  r.  Friekie,  120  La. 
ISO,  45  S.  96  (prcsiitiiption  as  to  re- 
cordation of  lost  bond  given  by  tu- 
trix). 

Party  seeking  appointment  of  guardian 
ad  litoin  must  show  reason.  Ancell  V. 
Co.,  223  Mo.  209,  122  S.  W.  709. 
316-53  ^Vhere  guardian  seeks  to  set 
aside  conveyance  made  by  ward  on 
ground  of  latter 's  incapacity,  he  shows 
such  fact.  Reese  v.  Shutti,  133  la. 
681,  108  N.  W.  525. 
317-54  Baum  r.  Tlartmann,  226  111. 
](]0,  so  N.  E.  711. 

318  Guar/lian's  services  rendered 
pifsumod  ordinary.  C.  V.  Bk.  &  Tr. 
Co.  (Ky.),  167  S.'  W.  411. 
319-62  "Wlillis  V.  Rice,  157  Ala.  252, 
48  S.  397;  In  re  Robb,  134  la.  195,  111 
N.   W.   803. 

No  presumption  as  to  settlement  of 
guardianship  affairs  from  fai-t  convey- 
ance made  to  a  ward  aftor  attaining 
majority.  Rouse  v.  Whitney,  102  N. 
Y.   S.   899. 

321-67     Payment    to    ward,    not    pre- 
sumed during  continuance  of  guardian- 
ship.    Roush  V.  Griftith,  65  W.  Va.  752, 
65   S.    E.    168. 
321-69     Borcher  r.  McGuire,  85  Neb. 

6i(;.  124  N.  w.  in. 

321-70     Brandau    i;.    Greer,    95    Miss. 

100.    48    S.   519. 

323-75  Am.  B.  Co.  f.  P.,  46  Colo. 
394,    104    P.    81. 

Conclusive  as  to  matters  embraced  in 
sottloincnt  onlv.    Nelson   v.  Cowling,  89 
Ark.    334,    llo'S.   W.   890. 
324-76     IT.    S.    Co.    v.    Davis,    2    Ga. 
Aj.p.  "25,  58  S.  E.  777. 
325-78     France    r.    Rhockey,    92    Ark. 
41,  121   S.  W.  1056;   Ackorman   r.  Uau- 
mueller,   148   Mo.   App.   400,    12S   S.    W. 
51,    56;    WQiitfield    v.    Burrell,    54    Tex. 
Civ.  567,  118  S.  W.  153. 
327-84     Fidclitv   Co.   v.   Schclper.   37 
Tex.    Civ.    393,   83    S.   W.    871.    j.laintiff 
must   show    guardian's    failure    to    ac- 
count to  extent  ajid  in  manner  pointed 
out    in   his   obligation. 
327-88     Burden  of  proving  breach  of 
condition    not   met    by     showing     funds 
were  not  paid  to  ward  where  such  pay- 
ments  forbidden   by   statute.     Fidelity 
Co.    r.    ?Nchelpcr,    supra. 
328-89    U.    S.    Co.    v.   Davis,    2    Ga. 
App.  525,  58  S.   E.   777. 
32S-90     See   Hnnrnhan    v.   Sears,    72 
X.  IT.  71.  54   A.  702. 
Evidence  as  to  disposition  of  prospect- 


ive ward 's  estate,  admissible.  P.  f. 
Payne,  161  111.  App.  640. 
329-92  Brack  v.  Morris,  90  Kan.  64, 
132  P.  1185.  See  Skinner  f.  Knick- 
rehm,  10  Cal.  App.  596,  102  P.  947. 
330-96  Talbott  v.  Curtis,  65  W,  Va. 
132,    fi3    S.    E.    877. 

330-99  In  re  Bedford's  Est.,  158 
Cal.  145,  110  P.  302;  Russner  f.  Mc- 
Millan, 37  Wash.  416,  79  P.  9SS  (evi- 
dence inadmissible  to  show  arrest  of 
one  of  a]>plicant's  daughters  for 
vagrancy,  it  appearing  he  had  never 
had  her  custody). 

330-1  In  re  Williams,  77  N.  J.  Eq. 
47S,    77    A.    350. 

331-6  Recitals  in  settlement  of  ac- 
counts of  administrator  of  estate  in 
which  ward  a  beneficiary  are  evidence 
to  show  existence  of  a  valid  claim  in 
favor  of  ward,  subject  to  guardian's 
right  to  surcharge  and  falsify  same. 
They  are  not  sufficient  to  sliow  pay- 
ment to  guardian.  Roush  r.  Griffith,  65 
W.  Va.  752,  65  S.  E.  168. 
332-9  Care,  prudence  and  fidelity  of 
guardian  in  investments  sufliciently  ap- 
pears where  securities  taken  were  sim- 
ilar to  those  invested  in  by  banks. 
Stevens  r.  Meserve,  73  N.  H.  293,  61 
A.  420. 

334-26  Brookhouse  F.  Co.,  73  N.  H. 
368,  62  A.  219,  evidence  showing  use 
for  private  purposes  competent  upon 
question  of  intention  to  aj^propriate. 
335  Purchaser  must  testify  as  to 
facts  if  within  prohibition  of  §§5078, 
5088  Shannon's  Code.  Arbuckle  c. 
Arbuckle  (Tenn."),  167  S.  W.  111. 
335-31  Account  presented  to  guard 
ian  may  be  read  in  evidence  on  appeal 
from  order  allowing  it  in  part,  as  may 
a  detailed  statement  filed  with  county 
.judge  at  his  request.  Bradshaw  r. 
Lvles,  55  Tex,  Civ.  3S4,  119  S.  W. 
918. 

336-38  Contract  with  heirs  of  ward 
inadmissible,  ward  not  having  been  a 
liartv.  Euler  v.  Euler  (Ind.  App.),  102 
N.  E.  856. 

Testimony  of  commissioner  as  to  pro- 
ceedings of  guanii.iii  admissible  in  ac- 
tion to  set  aside  settlement.  Euler  v. 
Euler,    supra. 

336-39  Proof  of  ward's  knowledge 
she  was  giving  her  estate  to  her  guard- 
inn  is  not  sufficient  to  show  fairne.<5s 
of  transaction  withrint  further  proof 
of  lack  of  undue  influence.  Baum  f. 
Ilartmann,  226  III.  11)0,  80  H.  E.  711. 
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337-44     Guardian   is   incompetent   to 

impeach  his  final  settlement.  Title  G. 
&  S.  Co.  i-.  Slinker,  35  Okla.  128,  128 
P.    696. 

338-45  Merritt  v.  Wallace,  76  Ark. 
217,  88  S.  W.  876  (guardian  must  in- 
troduce evidence  to  sustain  his  account 
where  challenged,  otherwise  it  will  be 
rejected). 

338-47  Condition  of  ward's  prop- 
erty may  be  shown  and  cause  thereof. 
Ballou  V.  Ballou,  30  E.  I.  286,  7-i  A. 
1089. 

338-48  Gilliam  v.  Guffy,  142  Ky. 
631,  134  S.  W.  1162. 
339-55  Actions  on  bonds — defenses. 
Whatever  credits  a  guardian  is  entitled 
to  can  be  shown  as  a  defense  to  an 
action  on  his  bond.  Eouse  v.  Whitney, 
102  N.  Y.  S.  899  (unsatisfied  return  of 
execution  admissible  as  showing  ward 
exhausted  remedies  against  guardian) ; 
Fidelity  Co.  v.  Schelper,  37  Tex.  Civ. 
393,   83   S.   W.  .871. 

Breach  of  trust  may  not  be  excused 
by  showing  it  was  made  at  solicita- 
tion of  ward's  mother.  S.  r.  Smith, 
139  Mo.  App.  101,  120  S.  W.  614. 
Record  in  another  suit  between  guard- 
ian and  ward  not  competent  to  show 
expenses  incurred  by  latter  to  recover 
land,  title  to  which  stood  in  guardian's 
name,  if  other  expenses  than  those  so 
incurred  included  in  it.  S.  v.  Smith, 
139  Mo.  App.  101,  120  S.  W.  614. 


HABEAS  CORPUS. 

Burden    of    proving    violation    of    condi- 
tional pardon,  350-29. 
342-3     Stretton    v.     Eudy,     176     Fed. 
727,   101    C.   C.   A.   223;   Villa  v.   Allen, 
2  Phil.  Isl.  436. 

342-4     Ex  parte  McCoy,  10  Cal.  App. 
116,  101   P.  419. 

343-5  Montgomery  v.  Hughes,  4  Ala. 
App.  245,  58  S.  113. 
343-6  Eight  to  impeach  and  cross- 
examine  witnesses,  open  to  both  i^arties. 
Ex  parte  Nathan  (Fla.),  50  S.  38. 
343-7  Ex  parte  Yabucanin,  199  Fed. 
365;  In  re  Phillips,  5  Penne.  (Del.) 
133,  59  A.  47  (municipal  judge  con- 
clusively presumed  to  have  found  suffi- 
cient facts  to  warrant  him  in  commit- 
ting and  to  have  followed  the  law) ;  Ex 
parte  Koen,  58  Tex.  €r.  279,  125  S.  W. 
401.  And  see  Ex  parte  Adams,  170 
Ala.  105,  54  S.  501. 


345-9  Indictment  presumptive  evi- 
dence of  probable  cause  if  sufficient  on 
face.  Pereles  v.  Weil,  157  Fed.  419. 
345-10  Hyde  v.  Shine,  199  U.  S.  62; 
Eureka  County  Bk.  Habeas  Corpus 
Cases,  35  Nev.  80,  126  P.  655,  129  P. 
308. 

346-12  Eureka  County  Bk.  H.  a 
Cases,  35  Nev.  80,,  126  P.  655,  129  P. 
308. 

Burden  on  state  to  refute  testimony 
showing  no  crime  had  been  committed. 
Eureka  County  Bk,  H.  C.  Cases,  35  Nev. 
80,  126  P.  655,  129  P.  308. 
346-14  In  re  Haigler  (Ariz.),  137  P. 
423;  Ex  parte  Nathan  (Fla.),  50  S.  38. 
347-15  Contra,  S.  v.  Stracener,  160 
Ala.  123,  49  S.  301;  Ex  parte  Nathan, 
supra. 

Conflicting  evidence  not  reviewed;  if  it 
is  insufficient,  magistrate's  ruling  dis- 
regarded. Pereles  v.  Wieil,  157  Fed. 
419. 

347-17  S.  V.  Stracener,  160  Ala.  123, 
49  S.  301;  Ex  parte  Lewis,  11  Cal.  App. 
530,  105  P.  774  (commitment  of  insane 
person);  Ex  parte  Nathan  (Fla.),  50 
S.  38;  In  re  Wright,  74  Kan.  406,  89 
P.  678,  86  P.  460;  Ex  parte  Page,  89 
Neb.  299,  131  N.  W.  820;  McCartney 
V.  Hay,  85  Neb.  655,  124  N.  W.  104 
(commitment  by  board  of  insanity) ; 
McGorray  v.  Sutter,  80  O.  St.  400,"  89 
N.  E.  10;  Ex  parte  Smith,  2  Okla.  Cr. 
24,  99  P.  893.  But  see  In  re  Lowe,  3 
O.  N.  P.  (N.  S.)  641,  where  one  hav- 
ing been  committed  as  a  contumacious 
witness  brings  habeas  corpus  sheriff 
must  show  legality  of  commitment. 
Want  of  probable  cause  cannot  be 
shown  by  proof  affidavit  upon  which 
commitment  issued  not  based  on  per- 
sonal knowledge  of  affiant.  Lee  v.  Van 
Pelt,  57  Fla.  94,  48  S.  632. 
Absence  of  jurisdiction  may  be  shown 
by  non-record  evidence.  In  re  Wyant, 
8  O.  N.  P.  (N.  S.)  207. 
348-18  In  re  Gip  Ah  Chan,  6  Haw. 
25;  In  re  McNaught,  1  Okla.  Cr.  528, 
99  P.  241;  Ex  parte  Eupert,  ^  Okla. 
Cr.  90,  116  P.  350;  Ex  parte  Martinez 
(Tex.  Cr.),  145  S.  W.  959. 
As  to  military  judgment  burden  is  upon 
respondent  to  show  it  was  based  on 
some  provision  of  positive  law.  Ham- 
ilton V.  McClaughry,  136  Fed.  445. 
348-19  Judgment  of  discharge  is  not 
res  judicata  in  extradition  proceedings 
unless  question  of  guilt  was  fully  in- 
vestigated. Benson  v.  Palmer,  31  App. 
Cas.  (D.  C.)  485. 
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348-20  Denial  of  writ  on  ground  of 
jictitioncr 's  insanity,  not  conclusive  on 
hearing  of  subsequent  writ  for  dis- 
charge.     P.    V.    Lamb,    US    N.    Y.    S. 

349-21  Charlton  r.  Kelly,  229  U.  S. 
447,  33  Sup.  Ct.  94.3,  57  L.  ed.  1274; 
Ex  parte  Law,  2  Ala.  App.  2.57,  56  S. 
79;  Depoilly  v.  Palmer,  28  App.  Cas. 
(D.  C.)  324.  See  Munsey  v.  Clough, 
196  U.  S.  364;  Compton  v.  S.,  152  Ala. 
68,  44    S.    685. 

Prisoner  may  show  indictment  or  affi- 
davit which  is  basis  of  the  oxtratlition 
charges  no  crime  under  laws  of  de- 
manding state.  Barriere  r.  S.,  142  Ala. 
72,  39  S.  55.  See  Singleton  r.  S.,  144 
Ala.  104,  42  S.  23;  Compton  r.  S.,  152 
Ala.    68,   44    S.    685. 

349-23  Barriere  v.  S.,  142  Ala.  72, 
39  S.  .1.5;  Singleton  v.  S.,  144  Ala.  104, 
42  S.  23;  S.  r.  Langum  (Minn.),  147 
N.  W.  708;  Dennison  r.  Christian,  72 
Neb.  703,  101  N.  W.  1045  (fact  of 
issuing  warrant  is  sufficient  to  justify 
presumption  governor  fouml  accused  a 
fugitive  from  justice) ;  Poor  i".  Cudi-  ' 
hee,  37  Wlash.  609,  79  P.  1105.  See 
Shreve  v.  S.,  4  Ala.  App.  216,  59  S. 
223;  P.  v.  Police  Comr.,  83  Misc.  643, 
146   N.   Y.   S.   781. 

Issuance  of  warrant  makes  prima  facie 
case  in  favor  of  right  of  extradition. 
Ex  parte  Walters  (Miss.),  64  S.  2. 
349-24  Harris  r.  S.,  148  Ala.  6.59, 
41  S.  416;  E.x  i)arte  Spencer,  34  Nev. 
240,    117    V.   1. 

Burden  on  demanding  state  to  identify 
the  accused  bv  proper  evidence.  Ryan 
r.  Rogers  (Wye),  1:^2  P.  95. 
A  presumption  as  to  identity  arises 
from  identity  of  name  of  ac<used  with 
name  in  warrant  and  requisition  pa- 
pers. S.  V.  Bates,  101  Minn.  303,  112 
N.  W.  260.  See  vol.  6,  p.  913,  et  seq. 
35<»-26  Farrell  r.  Ilawley,  78  Conn. 
150,  61  A.  502  (presumption  governor 
had  grounds  for  believing  i)risoner  was 
present  in  demanding  state  when  crime 
committed);  Blackwell  r.  Jennings,  128 
Ga.  264,  57  S.  E.  484;  Kemjier  r.  Metz- 
ger,  169  Ind.  112,  81  N.  E.  663  (for 
note  see  infra,  "Extradition,"  731- 
44);  S.  r.  Schlachter,  21  S.  D.  276,  111 
N.  W.  .566. 

350-28  Burden  on  accused,  if  pro- 
ceedings regular  in  form,  to  show  he 
is  not  a  fugitive  from  justice.  Mc- 
Nichols  r.  Pease.  207  U.  S.  100;  Pierce 
V.  Creecv.  210  U.  S.  3S7;  Morrison  r. 
Dwyer,  143  la.  502,  121  N.  W.  1064. 
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35(>-29     Burden  of  proving   violation 
of  conditional  pardon   on   state.     Spen 
cor  r.   Kces,  47   Wash.  276,  91   P.  963. 
Petitioner    must    show    he    is    within 
terms  of  proclamation  of  amnesty.    Vil- 
la  r.  Allen,  2  Phil.   Isl.  436. 
350-3()     Intent  and  good  faith  of  de- 
fendant  may   be   inquired    into   in   pro- 
ceeding for  custodv  of  child.    Ex  parte 
Field.s,  56  Wash.  259,  105  P.  466. 
352-4(»     Ex  parte  Wtalton,  2  Okla.  Cr. 
437,  101   P.  1034. 

353-43  Sneed  v.  S.,  157  Ala.  8,  47  S. 
1028. 

353-44  Robertson  r.  Heath,  132  Ga. 
310,   64    S.   E.    73. 

354-46  Robertson  f.  Heath,  supra 
(better  practice  is  to  hear  evidence  or 
have  testimonv  in  form  of  deiiositions). 
354-47  S.  r.  Langum  (Minn.),  147 
N.    W.   708. 

354-48  Ex  parte  Zentner,  188  Fed. 
344;  Singleton  r.  S.,  144  Ala.  104,  42 
S.  23;  S.  V.  Langum  (Minn.),  147  X.  W. 
708. 

Telegram  of  governor  of  sister  state 
insutlicicnt  to  revoke  his  rotpiisition 
but  admissible  as  justifyi'ng  a  continua- 
tion of  a  hearing  on  habeas  corpus. 
Ex  parte  Massee,  95  S.  C.  315,  79  S.  E. 
97. 

Affidavits  of  outside  persons  are  inad- 
missible to  imiieach  the  requisition  of 
a  governor  of  a  sister  state.  Ex  parte 
Massee,    supra. 

354-49  Ex  parte  Law,  2  Ala.  App. 
257,    56    S.    79. 
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Use  of  rhemi^al  test,  365-19;  QuaUfica- 
tiouit,  486-93;  Comparison  of  seaUi, 
440-33;  T^fpewritten  dncumoits,  440-33. 
360-2  Groflf  r.  Groflf,  209  Pa.  603,  59 
A.    65. 

Where  two  signed,  there  being  no  wit- 
nesses, one  may  testify  to  his  own  sig- 
nature and  that  he  saw  the  other  sign. 
Malchow  V.  S.  (Ala.),  59  S.  342. 
360-3  Tarnofker  r.  Orissler,  108  N. 
Y.  S.  696.  See  S.  r.  Branton,  4»  Or. 
86,  87   P.  535. 

360-5  Williams  r.  Smith,  29  R.  I. 
562,  72  A.  10!>3.  See  Jacobs  v.  R.  Co., 
188  Mass.  245,  74  N.  E.  340;  S.  r. 
Goldstein.  72  N.  J.  L.  336.  62  A.  1006. 
65  A.  1119;  Mississippi  L.  &  C.  Co.  r. 
Kelly.  19  S.  D.  577.  104  N.  W.  265. 
Testimony  of  writer  not  of  higher 
'■  grade  than  that  of  one  who  knows  his 
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signature.  Washington  v.  S.,  143  Ala. 
62,  39  S.  388. 

Under  California  Code  proof  of  hand- 
writing by  comparison  is  of  equal  force 
as  proof  by  subscribing  witness.  Cas- 
tor V.  Bernstein,  2  Cal.  App.  703,  84 
P.  244. 

361-7     Campbell    v.    Collins,    133    la. 
152,  110  N.  W.  435. 
362-10     Comp.   Brown   v.   Woodward, 
75  Conn.  254,  53  A,  112. 
Entire  instmment  may,  in  court's  dis- 
cretion, be  submitted  to  purported  au- 
thor  before   requiiing    his    answer    as 
to    genuineness    of    signature.      Fee    v. 
Bk.,  37  Utah  28,  106  P.  517. 
362-12     Shaffer  v.  U.  S.,  24  App.  Gas. 
(D.  C.)   417. 

No  presumption  from  fact  body  of  a 
will  is  in  decedent's  handwriting,  he 
signed  it.  In  re  Burtis,  43  Misc.  437, 
89  N.  Y.  S.  441. 
363-15  In  re  Burtis,  supra. 
364-18  Le  Master  v.  P.,  54  Colo. 
416,  131  P.  269;  McCray  v.  S.,  134 
Ga.  416,  68  S.  E.  62;  Wfilliams  v.  Wil- 
liams, 109  M-e.  537,  85  A.  43;  In  re 
Hopper's  Will,  90  Neb.  622,  134  IST.  W. 
237;  S.  r.  Goldstein,  72  N.  J.  L.  336, 
62  A.  1006,  65  A.  1119;  Barber  r.  S. 
(Tex.  Cr.),  142  S.  W.  577;  O'Brien  v. 
McKelvey,  59  Wash.  115,  109  P.  337; 
S.  V.  Miller  (Wash.),  141  P.  293,  1139. 
"Of  course,  the  extent  of  his  familiari- 
ty with  the  handwriting  will  enter 
into  the  weight  of  the  testimony." 
Southern  R.  Co.  v.  Cortner,  3  Ala.  App. 
400,  58  S.  84,  cit.  Moon's  Admx.  v. 
Crowd er,  72  Ala.  79. 
365-19  Use  of  a  chemical  test  in 
open  court  to  determine  questions  con- 
cerning the  ink  used  in  writing  a  pro- 
bated will  not  permitted  unless  precau- 
tions taken  to  preserve  instrument  in 
condition  in  which  it  was  offered.  In 
re  Gartland's  Will,  60  Misc.  33,  112 
N.  Y.   S.   719. 

366-25  S.  V.  Barrett,  5  Penne. 
(Del.)  147,  59  A.  45. 
367-26  Southern  R.  Co.  v.  Cortner, 
3  Ala.  App.  400,  58  S.  84;  Jewett  v. 
Bryant,  159  Mich.  345',  123  N;  W. 
1097;  Chappell  v.  S.,  58  Tex.  Cr.  401, 
126  S.  Wl.  274. 

367-27  Hoag  v.  Wright,  174  N.  Y. 
36,  66  N.  E.  579. 

368-28  Ware  v.  Burch,  148  Ala.  529, 
42  S.  562;  Wilber  v.  Gillespie,  127  App. 
I>iv.  604,  112  N.  Y.  S.  20.  See  Neely 
«?.  Carter,  96  Ga.  197,  23  S.  E.  313. 


369-32     See  Hopkins  v.  S.,  52  Fla.  39, 

42  S.   52. 

Witness  unwilling  to  swear  positively 

cannot  be  pressed  for  opinion  where  he 

savs  he  has  no  opinion.     In  re  Smart's 

Wi\],   145  N.  Y.  S.  838. 

370-35     Differences  in  signatures  may 

be  indicated  without  argument.     Nagle 

r.  Schnadt,  239  111.  595,  88  N.  E.   178. 

370-36     Rinker   v.    U.    S.,     151     Fed. 

755,    81    C.    C.    A.    379;    Pittman    V.    S., 

51  Fla.   94,  41    S.    385;    Hopkins   v.   S., 

52  Fla.  39,  42  S.  52;  Shaw  v.  Chiles, 
9  Ga.  App.  460,  71  S.  E.  745;  Stitzel 
V.  Miller,  250  111.  72,  95  N.  E.  53; 
Campbell  v.  Conner,  15  Ind.  App.  23, 
42  N.  E.  688;  Frank  v.  Berry,  128  la. 
223,  103  N.  W.  358;  Yelton  v.  Black, 
26  Ky.  L.  R.  .885,  82  S.  W.  634;  Wilson 
v.  Clear  (N.  J.),  89  A.  1031;  Tarnofker 
i:  Grissler,  108  N.  Y.  S.  696;  Nichol- 
son r.  Lumb.  Co.,  156  N.  C.  59,  72 
S.  E.  86,  36  L.  R.  A.  (N.  S.)  162; 
Greenwald  v.  Ford,  21  S.  D.  28,  109 
N.  W.  516;  S.  V.  Simmons,  52  Wash. 
132,  100  P.  269.  See  S.  v.  Barrett, 
5.  Penne.  (Del.)  147,  59  A.  45. 
371-37  Shaffer  v.  U.  S.,  24  App.  Cas. 
(D.  C.)   417. 

371-38  Mobile,  etc.  R.  Co.  v.  Hawk- 
ins, 163  Ala.  565,  51  S.  37;  Washington 
v.  S.,  143  Ala.  62,  39  S.  388  (partner 
may  testify) ;  Ware  v.  Burch,  148  Ala. 
529,  42  S.  562;  Fearnley  v.  Fearnlev, 
44  Colo.  417,  98  P.  819;  Wooldridge  r. 
S.,  49  Fla.  137,  38  S.  3;  Kelly  v.  Fallon, 
108  111.  App.  108;  Gentner  v.  Ulmer,  15 
Phila.   (Pa.)   233. 

373-41  Gress  L.  Co.  r.  Co.,  120  Ga. 
751,  48  S.  E.  115;  In  re  Burbank,  104 
App.  Div.  312,  93  N.  Y.  S.  866. 
373-42  King  v.  S.,  8  Ala.  App.  239, 
62  S.  374;  S.  P.  Barrett,  5  Penne.  (Del.) 
147,  59  A.  45;  Shaw  v.  Chiles,  9  Ga. 
App.  460,  71  S.  E.  745;  Hoisting  M. 
Co.  V.  y^is.,  84  N.  J.  L.  504,  87  A. 
331;  S.  t\  Goldstein,  72  N.  J.  L.  336, 
62  A.  1006,  65  A.  1119;  Comerer  r. 
Ins.  Co.,  53  Pa.  Super.  516.  See  Griffin 
r.  Assn.,  151  Ala.  597,  44  S.  605. 
374-43     S.   V.  McBride,  30  Utah  422, 

85  P.  440.         , 

374-44     Morris    v.  Co.,    44    Tex.    Civ. 
488,  99   S.   W.   178.     See  Carr  v.   Carr, 
138  Mich.  396,  101  N.  W.  550. 
375-47     Gillespie  v.  Co.,  236  111.  188, 

86  N.  E.  219. 

376-49     Nicholson  v.  Lumb.  Co.,  156 
N.    C.    59.    72    S.    E.    86,    36   L.    R.    A. 
(N.  S.)  162. 
377-53    In  re  Lord's  Will,   106  Me. 
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."1,  75  A.  2S6;  C.  v.  Hutchison,  4  Pa. 
C.  C.   18. 

377-55  Smith  r.  C,  131  Ky.  517,  152 
8.   W.  574,  brothers. 

.178-56  S.  V.  McBride,  30  Utah  422, 
>5   r.   440. 

378-57  See  S.  v.  Howard,  UO  Mont. 
51 S,   77   P.   50. 

378-58  S.  V.  Barrett,  5  Penne.  (Del.) 
147,   59   A.   45. 

378-59  Einker  r.  U.  S.,  151  Fed.  755, 
M  C.  C.  A.  379;  Brown  r.  McBride,  129 
Ga.  92,  58  S.  E.  702.  See  Smith  v.  C, 
151  Ky.  517,  152  S.  W.  574. 
378-60  Testimony  to  mere  resem- 
blances in  the  writing  and  author's 
usual  writing  does  not  show  witness 
competent.  Orandechampt  v.  Biliis,  124 
La.  117,  49  S.  99S. 

379-61  Defendant  may  testify  let- 
ters are  in  handwriting  of  prosecutrix. 
S.  r.  Barrett,  5  Penne.  (Del.)  147,  59 
A.   45. 

379-64  Wooldridge  r.  S.,  49  Fla.  137, 
3S  S.  3. 

38<>-66  S.  r.  Bond,  12  Ida.  424,  86 
P.  43;  Murphv  v.  Murphv,  146  la.  255, 
125  N.  W.  191;  Frank  c.'Berrv,  128  la. 
223,  103  N.  W.  358;  Bess  c.  C,  US 
Ky.  858,  82  S.  W.  57G;  Broadrick  v. 
Broadrick,  25  Pa.  Super.  225;  S.  t'. 
Freshwater,  30  Utah  442,  85  P.  447. 
381-70  S.  r.  Draughn,  140  Mo.  Api^ 
263,  124  S.  W.  20;  S.  V.  Faught,  140 
Mo.  App.  369,  124  S.  W.  62. 
382-73  Contra,  Carmical  r.  Carmical, 
32  Ky.  L.  R.  171,  104  S.  W.  1037,  wit- 
ness incompetent  who  was  familiar  with 
handwriting  of  author  at  time  of  trial, 
luit  not  at  time  of  execution  of  will 
ten    vears  before. 

383-75  Ray  v.  Hunter,  122  HI.  App. 
460. 

385-83  MoOarry  r.  Healey,  78  Conn. 
365.  62  A.  671,  expert  may  state  pe- 
culiarities mark  handwriting  even  in 
presence  of  attem)its  at  disguise. 
385-85  :\rarshall  r.  Thomas.  31  O.  C. 
C.  363;  Dnlnn  r.  Meelian  (Tex.  Civ.), 
80  S.  W.  99  (whether  allege.l  signature 
is  a  traced  signature);  <'olbert  r.  S., 
125  Wis.  423.  104  N.  W.  61  (whether 
writing  is  normal,  but  not  cause  of  its 
being  nbnonnnl). 

Experts  cannot  testify  as  to  whether 
marks  o^■e^  a  sigtinture  were  made  by 
person  who  wrote  it.  Tn  ro  Hopkins, 
172  N.  Y.  360,  (15  N.  E.  173. 
385-86  Venablr  f.  Venable.  105  Ala. 
621,  51  S.  833  (subsequent  examination. 


to  refresh  memory  of  witness,  of  other 
pa[)ers  signed  by  decedent  does  not 
render  such  testimony  incompetent); 
Ausmus  r.  P.,  47  Colo.  167,  107  P. 
204;  Flint  Riv.,  etc.  Co.  v.  Smith,  134 
Ga.  627,  68  S.  E.  436;  Cochran  v.  Stein, 
lis  >Linn.  323,  136  X.  W.  1037;  In  re 
Fuller's  Est.,  222  Pa.  182,  70  A.  1005; 
Warren  r.  S.,  54  Tex.  Cr.  443,  114 
S.  W.  380. 

385-89  T^xperts  may  state  whether 
body  of  will,  its  signature,  and  signa- 
ture of  one  subscribing  witness,  writ- 
ten in  same  ink  as  signature  of  an- 
other witness,  an<l  which  was  the  older 
writing.  Savage  v.  Bowen,  103  Va.  540, 
49  S.  E.  668. 

386-91  Einker  v.  U.  S.,  151  Fed. 
755,  81  C.  C.  A.  379  (expert  may  state 
there  has  been  an  a]>parent  attemjit  to 
rlisguise) ;  McGarry  v.  Ilealev,  78  Conn, 
365,   62  A.   671. 

386-93  Underwood  f.  Quantic,  85 
Kan.  Ill,  lir,  P.  361. 
Time  to  compare  and  study  may  be 
given  expert  in  discretion  of  court. 
Colbert  v.  S.,  125  Wis.  423,  104  N.  W. 
61. 

Acquaintance  with  handwriting  of  pur- 
ported author,  unnecessary  to  qualify 
expert.  Dolan  f.  Meehan,  supra. 
386-95  See  In  re  Burbank,  104  App. 
Div.  312,  93  X.  y.  S.  866. 
387-98  Withaup  v.  U.  S.,  127  Fed. 
530,  02  C.  C.  A.  338;  Vizard  r.  Moody, 
119  Ga.  918,  47  S.  E.  348;  Shannon  v. 
Castner,  21  Pa.  Super.  294;  Centner  f. 
Ulmer,  15  Phila.  (Pa.)  233;  Mahon  t. 
H.,  46  Tex.  Cr.  234,  79  S.  W.  28;  Wade 
v.  R.  Co.  (Tex.  Civ.),  110  S.  W.  84. 
See  Griffin  r.  Assn.,  151  Ala.  597,  44  S. 
605;  Groff  r.  Groff,  209  Pa.  603,  59  A. 
65. 

Not  in  North  Carolina. — Boyd  v.  Lcath- 
erwond,  105  N.  C.  OU.  SI  S.  E.  1025. 
Such  comparison  is  limited;  thus  where 
l>laintifl'  wrote  his  name  and  address 
at  request  of  counsel,  only  the  name 
and  adilresa  on  the  disputed  writing 
could  be  submitted  to  .iury  for  com- 
parison. Jacobs  I'.  R.  Co.,  ISS  Mass. 
245,  74  X\  E.  349. 

Counsel  in  argument  may  call  atten- 
tion to  ]teciili;iritios  existing  in  both 
genuine  writings  and  exemplars.  P. 
r.  Hut.'hings,  137  Mich.  527.  100  N.  W. 
753.  But  in  a  will  contest  it  was  error 
for  propounder  to  show  .iury  revocatory 
words  on  the  margin  of  a  will  and  com- 
ment  on   differences  in   the  letters   of 
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the  signature  there  and  to  the  will 
proper.  In  re  Shelton,  143  N.  C.  218, 
55  S.  E.  705. 

Comparison  by  jury  is  proper  whether 
or  not  an  expert  has  testified.  Castor 
V.  Bernstein,  2  Cal.  App.  703,  84  P.  244. 
Comp.  Leslie  v.  Heald,  15  Leg.  Int.  53, 
3   Phila.    (Pa.)    55. 

388-99  Castor  v.  Bernstein,  2  Cal. 
App.  703,  84  P.  244;  Howard  v.  Creech, 
31  Ky.  L.  E.  201,  101  S.  W.  974;  S.  v. 
Branton,  49  Or.  86,  87  P.  535. 
388-2  Burr  v.  Finch,  91  Neb.  417, 
136  N.  W.  72. 

388-4  See  Castor  v.  Bernstein,  2  Cal. 
App.  703,  84  P.  244;  P.  V.  Peters,  241 
111.  273,  89  N.  E.  704. 
ITot  additional  evidence. — Alexander  tr. 
Blackburn,  178  Ind.  66,  9S  N.  E.  711, 
cit.  Short  V.  S.,  63  Ind.  376;  White  Sew- 
ing Maeh.  Co.  v.  Gordon,  124  Ind.  495, 
24  N.  E.  1053,  19  Am.  St.  Eep.  109; 
Morse  v.  Blanehard,  117  Mich.  37,  75 
N.  W,  93;  Hatch  r.  S.,  6  Tex.  App. 
384. 

389-9  Gentner  v.  Ulmer,  15  Phila. 
(Pa.)   233. 

Comparison  not  allowed  in  Alabama. 
Campbell  v.  Bates,  143  Ala.  338,  39  S. 
144.  But  see  Washington  v.  S.,  143 
Ala.  62,  39  S.  388.  In  Ware  v.  Burch, 
148  Ala.  529,  42  S.  562,  and  Griffin  v. 
Assn.,  151  Ala.  597,  44  S.  605,  a  dis- 
tinction is  made  between  experts  and 
non-experts,  former  only  being  allowed 
to  make  comparisons. 
389-10  Comparison  proper  although 
writing  in  issue  appears  to  be  dis- 
guised. McGarry  v.  Healey,  78  Conn. 
365,  62  A.  671. 

390-11  Williams  v.  Williams,  109 
Me.  537,  85  A.  43. 

390-13  See  Ashwell  v.  Miller  (Ind. 
App.),  103  N.  E.  37. 
391-14  P.  V.  Gordon,  13  Cal.  App. 
678,  110  P.  469;  Howard  v.  Creech,  31 
Ky.  L.  E.  201,  101  S.  W.  974;  Shannon 
V.  Castner,  21  Pa.  Super.  294;  Whitaker 
V.  Thayer,  38  Tex.  Civ.  537,  86  S.  W. 
364. 

Texas  statute  requires  in  a  criminal 
case  corroboration  of  evidence  by  com- 
parison. Spicer  v.  S.,  52  Tex.  6v.  177, 
105   S.  W.  813. 

Florida  statute  applies  to  criminal  as 
well  as  civil  cases.  Wooldridge  v.  S., 
49  Fla.  137,  38  S.  3. 
392-17  Paulk  v.  Creech,  8  Ga.  App. 
738,  70  S.  E.  145;  Brin  v.  Gale  (Tex. 
Civ.),  135  S.  W,  1133. 
394-22     Ware  v.  Burch,  148  Ala.  529, 


42  S.  562;  Griffin  v.  Assn.,  151  Ala.  597, 
44  S.  605;  Murphy  v.  Murphy,  146  la. 
255,  125  N.  W.  191;  Groff  r.  Grofe,  209 
Pa.  603,  59  A.  65;  Jordt  v.  S.,  50  Tex. 
Cr.  2,  95  S.  W'.  514.  See  Withaup  v. 
TJ.  S.,  127  Fed.  530,  62  C.  C.  A.  328. 
Only  an  expert;  can  qualify  himself  by 
preparation  and  study  to  give  evidence 
in  a  particular  case.  In  re  Burbank, 
104  App.  Div.  312,  93  N.  Y.  S.  866. 
395-23  See  Ferguson  v.  S.,  61  Tex. 
Cr.  132,  136  S.  W.  465. 

Sheriff  had  accused  make  copy  of  let- 
ter.— Such  copy  may  be  used  to  com- 
pare handwriting  and  sheriff  could  tes- 
tify as  to  facts.  Jones  v.  S.  (Tex. 
Cr.),  165  S.  W.  144. 
395-24  Stitzel  i>.  Miller,  250  HI.  72, 
95  N.  E.  53;  Eangeley  v.  Harris,  165 
N.  C.  358,  81  S.  E.  346;  Municipal  Court 
V.  Kirby,  28  E.  L  287,  67  A.  8;  O'Brien 
V.  McKelvey,  59  Wash.  115,  109  P. 
337. 

396-25     S.   V.   Wjitherspoon,   231    Mo. 
706,  133  S.  W.  323. 

397-30  Comp.  Withaup  v.  U.  S.,  127 
Fed.  530,  62  C.  C.  A.  328. 
398-31  Expert  may  be  required  to 
state  reasons  for  opinion.  Howard  v. 
Creech,  31  Ky.  L.  E.  201,  101  S.  W. 
974.  His  opinion  is  valuable  only  as 
accompanied  bv  reasons.     In  re  Burtis, 

43  Misc.  437,  89  N.  Y.  S.  441. 
398-32     S.  V.  Eyno,  68  Kan.  348,  74 
P.  1114. 

399-34  A  comparison  of  a  simulated 
genuine  signature  with  a  simulation  of 
the  disputed  signature,  written  upon 
a  blackboard  by  an  expert,  unwar- 
ranted. Groff  V.  Groff,  209  Pa.  603,  59 
A.  65. 
399-35     Griffin  v.  Assn.,  151  Ala.  597, 

44  S.  605;  Bivings  v.  Gosnell,  141  N.  C. 
341,  53  S.  E.  861. 

399-36     Wall  v.  S.,  2  Ala.  App.  157, 

56  S.  57. 

400-37     Councilman  v.  Bk.,  103   Md. 

469,    64    A.    358,    technical    study    not 

necessary. 

401-39     Abernethy  v.  Yount,  138  N. 

C.    337,    50    S.    E.     696;     Whitaker     v. 

Thayer,  38  Tex.  Civ.  537,  '86  S.  W.  364 

(deputv  county  clerk). 

402-40     See    Charles   1>.    S.,    58    Fla. 

17,  50  S.  419. 

4:^1i-4:±     Ausmus  v.  P.,  47   Colo.   167, 

107  P.  204;  Councilman  v.  Bk.,  103  Md. 

469,    64   A.   358;    S.   r.   Burns,    27   Nev. 

289,   74  P.  983;    Savage  v.  Bowen,  103 

Va.  540,  49  S.  E.  668. 
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4()4-47  Griffin  v.  Assn.,  IjI  Ala.  597, 
44  S.  605;  Municipal  Court  V.  Kirby, 
28  R.  I.  2S7,  67  A.  8;  Savage  v.  Bowen, 
103  Va.  -"340,  49  S.  E.  668. 
Clear  proof  of  expert's  competency 
necessary.  Groff  V.  Grofif,  209  Pa.  603, 
,:9  A.  65. 

404-51  ^rurphy  v.  Murphv,  146  la 
255,  125  N.  W.  191;  Succession  of 
^Vhite,  132  La.  S90,  61  S.  860;  Municipal 
Court  r.  Kirby,  28  R.  I.  287,  67  A.  8 
(not  of  controlling  weight). 
Expert  evidence  of  much  importance. 
In  re  Burtis,  43  Misc.  437,  S9  X.  Y.  S. 
441  Is  insufficient  if  hanflwriting  de- 
nicfl  under  oath  of  accused.  Brooks  v. 
S.,  57  Tex.  Or.  251,  122  S.  W.  386, 
statute. 

106-52  Cochran  v.  Stein,  118  Minn. 
o23,  136  N.  W.  1037;  O'Brien  v.  Mc- 
KHvov,  59  Wash.  115,  109  P.  337. 
406-53  Barnes  r.  U.  S.,  106  Fed.  113, 
•)2  C.  C.  A.  97;  Withaup  r.  U.  S.,  127 
Fe.l.  530.  62  C.  C.  A.  328;  Griffin  r. 
Assn.,  151  Ala.  597,  44  S.  605;  Castor 
^^  Bernstein,  2  Cal.  App.  703,  84  P. 
244;  Charles  V.  S.,  58  Fla.  17,  50  S. 
■119;  Stitzel  r.  Miller,  250  111.  72,  95 
X.  E.  53;  Kahn  t\  S.  (Ind.),  105  N.  E. 
385;  Ashwell  v.  Miller  (Ind.  App.),  103 
X.  E.  37;  P.  V.  Hutchings,  137  Mich. 
527,  100  N.  W.  753.  See  S.  r.  CoU 
man,  17  S.  D.  594,  98  N.  W.  175. 
4<»7-54  Warren  v.  S.,  54  Tex.  Or. 
443,  114  f^.  W.  .T<^0. 

Writing  improperly  admitted  cannot  bo 
used  as  standard.  Ashwell  r.  Miller 
(Ind.  App.),  103  N.  E.  37. 
4i>8-55  On  denial  of  alleged  author 
of  genuineness  of  signature  and  his 
pointing  out  differences  between  it  and 
his  signature,  he  may  be  cross-examined 
as  to  genuineness  of  another  signature, 
llobart  r.  Van  Aernam,  146  111.  App.  1. 
408-57  Withaup  r.  U.  S.,  127  Fed. 
530,  62  C.  C.  A.  32S. 
Signature  to  application  for  process 
to  secure  witnesses  adinissildc  over  ob- 
jection defendant  was  entitleil  to  pro- 
cess, he  having  been  warned  it  could 
be  used  against  him.  Mahon  V.  S.,  46 
Tex.  Cr.  234,  79  S.  W.  28. 
Judicial  notice  not  taken  of  genuine- 
ness of  signature  of  defendant  to 
papers  in  another  action.  Mahon  v.  S., 
supra. 

409-58     Frank  r.  Berry,  128  la.  223, 
103   X.  W.  358;   Mississii)pi,  etc.  Co.  v. 
Kellv.   19   S.   D.   577,   104    X.   W.   265. 
409-59     Vi/.nrd    r.    Moody,     119     Ga. 
918,  47  S.  E.  348;  Brown  v.  Evans,  149 


Mich.  429,  112  X.  W.  1079.  Comp.  Dan- 
iel V.  Lance,  29  Pa.  Super.  454. 
410-61  Ashwell  v.  Miller  (Ind. 
App.),  103  X.  E.  37. 
410-63  Barnes  r.  U.  S.,  166  Fed.  113, 
92  C.  C.  A.  97;  Withaup  v.  U.  S.,  127 
Fed.  530,  62  C.  C.  A.  328;  Cox  r.  S., 
162  Ala.  66,  50  S.  39S;  Washington  r. 
6.,  143  Ala.  62,  39  S.  3SS;  Bolton  r.  S., 
146  Ala.  691,  40  S.  409;  King  r.  S.,  8 
Ala.  App.  239,  62  S.  374;  Griffin  r. 
Assn.,  151  Ala.  597,  44  S.  605;  S.  v. 
Seymour,  10  Ida.  699,  79  P.  825  (ex- 
ceptions recognized);  Whitaker  r.  Mas- 
tin,  143  111.  Aj)p.  195;  Stitzel  r.  Miller, 
250  111.  72,  95  X.  E.  53;  Ashwell  r. 
Miller  (Ind.  App.),  103  X.  E.  37;  P. 
r.  Tollefson,  145  Mich.  444,  108  X.  W. 
751  (objection  must  be  made  when 
writing  offered);  Wade  v.  R.  Co.  (Tex. 
Civ.),  110  S.  W.  84. 
411-64  S.  r.  Brown,  146  la.  113,  124 
X^.  W.  899  (it  seems);  Williams  r.  Wil- 
liams, 109  Me.  537,  85  A,  43;  In  re 
Smart's  Will,  145  X^.  Y.  S.  838;  Smith 
i:  Hanson,  34  Utah  171,  96  P.  1087, 
quot.  the  text;  S.  r.  Kent,  83  Vt.  25, 
74  A.  3S9;  O'Brien  r.  McKelvev,  59 
Wash.  115,  109  P.  337.  And  see  BJakes- 
burg  Sav.  Bk.  r.  Burton,  156  la.  671, 
137  X.  W.  916. 

Letters  admitted  as  standard  of  com- 
parison.— Whorton  r.  S.  (Tex.  Cr.),  152 
S.   W.   10«;2. 

If  genuineness  not  admitted,  documents 
mav  be  excluded.  Smith  V.  Hanson, 
31  Utah  171,  96  P.  1087. 
413-66  Griffin  r  Assn.,  151  Ala.  597, 
44  S.  605;  Wilmington  S.  Bk.  v.  Waste, 
76  Vt.  331,  57  A.  241. 
414-67  North  Am.  Ins.  Co.  r.  Throop, 
23  Mich.  146,  7  Am.  Rep.  638;  Tavlor 
V.  Taylor,  138  Mi.h.  658,  101  X.  W. 
832  (witness  entitled  to  see  docu- 
ment); Groff  V.  Groff,  209  Pa.  603,  59 
A.  65. 

A  qualified  non-expert  who  has  testified 
to  the  genuineness  of  a  signature  seen 
through  a  slit  in  an  envelope,  cannot 
be  impeached  by  an  expert,  who  was 
inferentially  the  author  of  it,  his  tes- 
timony being  based  upon  an  examina- 
tion of  the  signature  and  paper  to 
which  it  was  attached  after  removal 
from  the  envelope.  P.  r.  Patrick,  182 
N.  Y.  131,  74  X.  E.  S43. 
414-68  Wilmington  S.  Bk.  r.  Waste, 
76  Vt.  331,  57  A.  241. 
415-70  S.  V.  Rvno,  68  Kan.  347,  71 
P.   1114. 
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417-75  Municipal  Court  r.  Kirby,  28 
E.  I.  287,  67  A.  8.  See  Pulliam  v. 
Sells,  124  Ky.  310,  99  S.  W.  289;  Coun- 
cilman V.  Bk.,  103  Md.  469,  64  A.  35S; 
S.  V.  Stark,  202  Mo.  210,  100  S.  W.  642; 
Farrell  f.  K.  Co.,  83  App.  Div.  393,  82 
N.  Y.  S.  334,  178  N.  Y.  596,  70  N.  E. 
1098;  S.  t\  Scott,  63  Or.  444,  128  P. 
441;  S.  V.  Branton,  49  Or.  86,  87  P. 
535. 

419-76  McCreary  v.  Coggeshall,  74 
S.  C.  42,  53  S.  E.  978;  Woodward  v. 
Keek  (Tex.  Civ.),  97  S.  W.  852. 
419-78  McCreary  v.  Coggeshall, 
supra.  See  Bivings  v.  Gosnell,  141  N. 
C.  341,  53  S.  E.  861. 
420-80  Campbell  v.  Bates,  143  Ala. 
338,  39  S.  144.  Comp.  Cresswell  v. 
Jackson,  2  P.  &  F.  (Eng.)  24;  Wool- 
dridge  V.  S.,  49  Fla.  137,  38  S.  3;  St. 
Louis  Bk.  V.  Hoffman,  74  Mo.  App. 
203;  Johnson  v.  S.  (Tex.  Cr.),  102  S. 
W.  1133  (genuine  writings  of  alleged 
forger,  admissible). 

421-81  See  Bolton  v.  S.,  146  Ala. 
691,  40  S.  409;  Daniel  V.  Lance,  29  Pa. 
Super.  454. 

Writing  executed  by  defendant  ac- 
cused of  forgery,  after  arrest  and  warn- 
ing, admissible  as  a  standard  on  be- 
half of  state.  Johnson  v.  S.  (Tex.  Cr.), 
102    S.    W.    1133. 

422-83  S.  V.  Barris,  78  N.  J.  L.  14, 
73  A.  248;  Greenwald  i>.  Ford,  21  S.  D. 
28,  109  N.  W.  516,  cit.  the  text. 
422-84  King  v.  S.,  8  Ala.  App.  239, 
62  S.  374;  Sullivan  v.  Stark ey,  32  O. 
C.  C.  485;  Wade  v.  R.  Co.  (Tex.  Civ.), 
110  S.  W.  84. 

424-86  Smith  v.  S.  (Ala.  App.),  65 
S.  693;  United  States,  etc.  Co.  v.  Hill, 
9  Ala.  App.  222,  62  S.  954;  King  v. 
S.,  8  Ala.  Apr).  239,  62  S.  374;  Jacobs 
V.  R.  Co.,  188  Mass.  245,  74  N.  E.  349; 
Lowe  V.  R.  Co.,  85  S.  C.  363,  67  S.  E. 
460. 

426-87  Chicago,  etc.  Co.  v.  Butler, 
139  Ga.  816,  78  S.  E.  244;  Morse  t\  C, 
129  Ky.  294,  111  S.  W.  714;  First  Nat. 
Bk.  V.  Hedgecock,  87  Neb.  220,  127 
N.  W.  171;  Boyd  v.  Leatherwood,  165 
N.  C.  614,  81  S.  E.  1025;  Mississippi 
L.  &  C.  Co.  V.  Kelly,  19  S.  D.  577,  104 
N.  W.  265;  Horn  v.  S.  (Tex.  Cr.),  150 
S.  W.  948;  Taylor  v.  S.,  62  Tex.  Cr. 
611,  138  S.  m  615. 

Lead  pencil  signature  may  be  a  proper 
exemplar.    GroflE  v.  Groff,   209  Pa.   603, 
59  A.  65. 
Burden  of  proof  is  on  party  presenting 


writing.  S.  v.  Eyder,  80  Vt.  422,  68 
A.  652. 

427-90  P.  V.  Botkin,  9  Cal.  App. 
244,  98  P.  861;  Kahn  v.  S.  (Ind.),  105 
N.  E.  385;  C.  v.  Tucker,  189  Mass.  457, 
76  N.  E.  127,  7  L.  R.  A.  (N.  S.)  1056; 
Schmuck  v.  Hill,  2  Neb.  (Unof.)  79, 
96  N.  W.  158  (duress  or  fraud  may 
then  be  shown  to  affect  their  weight) ; 
C.  V.  Coleman,  17  S.  D.  594,  98  N.  W. 
175  (admission  of  counsel);  S.  v. 
Cottrell,  56  Wash.  543,  106  P.  179. 
See  Griffin  v.  Assn.,  151  Ala.  597,  44 
S.  605;  Castor  r.  Bernstein,  2  Cal.  App. 
703,  84  P.  244;  Vizard  v.  Moody,  119 
Ga.  918,  47  S.  E.  348;  Pulliam  v.  Sells, 
124  Ky.  310,  99  S.  W.  289;  Newton 
Centre' T.  Co.  v.  Stuart,  201  Mass.  288, 
87  N.  E.  630;  S.  v.  Branton,  49  Or.  86, 
87   P.   535. 

Documents  valid  as  against  a  party  be- 
cause written  at  his  request  can  not 
be  treated  as  standard  for  comparison. 
S.  r.  Branton,  49  Or.  86,  87  P.  535. 
Where  writer  is  not  a  party  his  ad- 
mission of  the  genuineness  of  certain 
signatures  offered  as  standards  is  not 
conclusive  and  plaintiff  is  entitled  to 
have  jury  pass  upon  question,  although 
the  testimony  came  from  his  own  wit- 
ness. Stark  V.  Burke,  131  la.  684,  109 
N.  W.  206. 

427-91  Ashwell  v.  Miller  (Ind. 
App.)  103  N.  E.  37;  Wade  v.  R.  Co. 
(Tex.  Civ.),  110  S.  W/.  84.  Comp.  S.  v. 
Rvno,  68  Kan.  348,  74  P.  1114. 
428-92  Comp.  P.  v.  Botkin,  9  Cal. 
App.  244,  98  P.  861. 
428-93  Kahn  v.  S.  (Ind.),  105  N.  E. 
385.  See  S.  v.  Seymour,  10  Ida.  699, 
79  P.  825. 

Where  he  has  introduced  it  in  evidence. 
Ashwell  V.  Miller  (Ind.  App.),  103  N. 
E.  37. 

Signature  to  paper  sued  upon  may  be 
denied  though  it  is  like  admitted  sig- 
natures to  other  papers.  Newton  Cen- 
tre T.  Co.  V.  Stuart,  201  Mass.  288,  87 
N.  E.   630. 

428-95  Signature  cannot  be  used  as 
a  comparison  unless  there  is  an  oppor- 
tunity to  cross-examine  party  alleged 
to  have  written  it.  Flaum  v.  Sturtz, 
110  N.  Y.  S.  377. 

428-96  S.  V.  Fillpot,  51  Wash.  223, 
98  P.  659.  Contra,  Newton  Centre  T 
Co.  V.  Stuart,  201  Mass.  288,  87  N.  E. 
630. 

429-98  Newton  C.  T.  Co.  v.  Stuart, 
supra;  C.  v.  Tucker,  189  Mass.  457,  76 
N.    E.    127,   7   L.   R.   A.    (N.  S.)    1056. 
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Cowp.  S.  V.  Coleman,  17  S.  D.  594,  9S 
N.  W.  173. 

430-99  S.  r.  Olds,  217  Mo.  30.'3,  116 
S.  W.  lOSO;  S.  V.  Eyder,  80  Vt.  422, 
68  A.  652. 

Circumstantial  evidence  may  establish 
genuineness  of  writing  under  rule  re- 
quiring "direct  proof  of  the  signature 
or  other  equivalent  evidonre. "  C.  v. 
Tucker,  189  Mass.  457,  76  N.  E.  127, 
7  L.  R.  A.  (N.  S.)  1056. 
Test. — Writings  admitted  or  proved  to 
be  genuine  may  be  used  as  standards 
of  comparison.  S.  v.  Ryno,  68  Kan. 
348,  74  P.  1114. 

431-4  S.  V.  McBride,  80  Utah  422, 
85  P.  440.  See  P.  v.  Tollefson,  145 
Mich.  444,  108  N.  W.  751  (hotel  regis- 
ter admitted);  S.  r.  Eyder,  80  Vt.  422, 
68  A.  652. 

432-5  Ashwell  v.  Miller  (Ind.  App.), 
103    X.   E.  37. 

Writer's  belief  paper  genuine,  suffi- 
cient. S.  V.  Cottrell,  56  Wash.  543,  106 
P.  179. 

432-6  Contra,  S.  v.  Branton,  49  Or. 
86,   87   P.  535. 

Warning  should  be  given  accused  his 
signature  could  be  used  against  him  as 
a  stanciard  of  comparison.  Johnson  r. 
S.  (Tex.  Cr.),  102  S.  W.  1133;  Mahon 
r.  8.,  46  Tex.  Cr.  234,  79  S.  W.  28. 
433-8  Farrell  v.  R.  Co.,  83  App.  Div. 
393.  82  N.  Y.  R.  334,  178  N.  Y.  596, 
70  N.  E.  1098;  Shannon  f.  Castner,  21 
Pa.  Super.  294. 

434-13  S.  V.  Rvno,  68  Kan.  348,  74 
P.  1114;  €.  V.  Tucker,  189  Mass.  457, 
76  N.  E.  127,  7  L.  R.  A.  (N.  S.)  1056. 
See  S.  V.  Ryder,  80  Vt.  422,  68  A. 
652. 

435-15  Walters  v.  Josey,  137  Ga. 
475,   73   S.  E.  653. 

435-17  In  re  Burtis,  43  Misc.  437, 
89  N.  Y.  S.  441,  chart  made  by  expert 
from  comparison  of  1400  genuine  sig- 
natures,  admitted. 

435-19  Reillv  v.  Frias,  85  Misc.  162, 
147  N.  Y.  S.  84. 

436-21  Coittra. — Carbon  copy  admis- 
sible as  a  standard.  Wade  v.  R.  Co. 
(Tex.  Civ.),  110  S.  W.  84. 
436-23  Comp.  In  re  McClellan,  20  S. 
T\  4n<5.  107  N.  W.  681. 
438-26  See  :M(Cullough  v.  Munn,  2 
Irish    (1908)    194. 

439-27  Tllustrntion  of  witness'  testi- 
mony in  comparing  handwriting  by  use 
of  blackboard  anil  chalk,  irregular.  S. 
r.  Cottrell,  56  Wash.  543,  106  P.  179. 


I  Corroboration  may  be  by  circumstan- 
tial evidence.  Batte  i'.  S.,  57  Tex.  Cr. 
125,   122   S.   W.  561. 

439-28  Ballow  v.  Collins,  139  Ala. 
.543,  36  S.  712. 

440-32  Expert  may  testify  different 
typewritten  documents  were  written  on 
same  machine.  S.  r.  Freshwater,  30 
Utah  442,  85  P.  447.  And  to  the  gen- 
uineness of  marks  having  many  pe- 
culiarities. Ausmus  r.  P.,  47  Colo.  167, 
107  P.  204. 

440-33  In  affirmative.  Ausmus  V. 
P.,  supra. 

As  to  mark. — In  re  Corcoran 's  Will,  129 
X.   Y.   S.   165. 

Comparison  of  seals  is  proper  upon  the 
issue  of  genuineness  of  seal  in  ques- 
tion, lioring  r.  .lackson,  43  Tex.  Civ. 
306,  95  S.  W.  19. 

Typewritten  documents. — Peculiarities 
in  manner  of  writing  or  in  character 
of  letters  of  typewriter  may  exist  so 
as  to  authorize  a  witness  who  has  re- 
ceived several  of  them  to  testify  they 
came  from  same  source.  Iluber  Mfg. 
Co.  v.  Clandel.  71   Kan.  441,  SO  P.  960. 
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Admi,<i.iiblc  to  show  motive,  447-28. 
443-2  Dowell  v.  S.  (Ind.),  101  N. 
E.  815;  S.  r.  Gulliver  (la.),  142  X.  W. 
948;  S.  t.  Crean,  43  Mont.  47,  114  P. 
603;  S.  1-.  D'Adame,  84  N.  J.  L.  386, 
86  A.  414,  82  X.  J.  L.  315,  82  A.  520; 
King  r.  Bynum,  137  N.  C.  491,  49  S.  E. 
955;  Camden  F.  Ins.  Assn.  r.  Puett 
(Tex.  Civ.),  164  S.  W.  418;  Blair  r. 
Bovd  (Tex.  Civ.),  129  S.  W.  870.  See 
Cornett  V.  C,  156  Kv.  795,  162  S.  W. 
112;  Davis  v.  S.  (Tex.  Cr.),  152  S.  W. 
1094. 

"It  affords  a  cover  to  fraud  and  gives 
to  an  unsworn  statiMiient  of  one  per- 
son of  matters  which  are  repeated  by 
another,  whoso  bias  or  failure  to  under- 
stand or  whose  imjierfection  of  mem- 
ory may  vitally  affect  its  real  mean- 
ing and  import,  the  same  dignity  and 
quality  which  we  give  to  testimony 
taken  under  oath  in  a  solemn  judicial 
proceeding."  S.  r.  Beesan,  155  la.  355, 
136  X.  W.  317.  And  see  Ilatelv  v.  Riser, 
253  111.  288,  97  N.  E.  651. 
443-3  Phillips  V.  S.  (Ala.  App.),  65 
S.  414;  Gibson  r.  S..  6  Ala.  App.  9,  60 
S.  532;  Weaver  r.  S.,  1  Ala.  App.  48, 
55   S.   956;    Phillips   v.  S.,   3   Ala.   App. 
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218,  57  S.  1033;  Humphries  f.  S.,  2  Ala. 
App.  1,  56  S.  72;  Merrill  v.  Sheffield, 
169  Ala.  2-12,  53  S.  219;  May  v.  S.,  167 
Ala.  36,  52  S.  602;  St.  Louis,  etc.  Co. 
V.  Pipe  Co.,  167  Ala.  442,  52  6.  904; 
Dickens  v.  Murray,  163  Ala.  556,  50  S. 
1019;  Spencer  Lumb.  Co.  v.  Dover,  99 
Ark.  488,  138  S.  W.  985;  In  re  Don- 
nellan's  Est.,  164  Cal.  14,  127  P.  166; 
Spear  v.  United  Eailroads,  16  Cal.  App. 
637,  117  P.  956;  Northwestern  Redwood 
Co.  V.  Dickens,  13  Cal.  App.  689,  110 
P.  591;  P.  V.  Schmitz,  7  €al.  App.  330, 
94  P.  407;  Ausmus  v.  P.,  47  Colo.  167, 
107  P.  204;  Owens  v.  S.,  65  Fla.  483, 
62  S.  651;  Hughes  v.  S.,  61  Fla.  32,  55 
S.  463;  Johnson  v.  S.,  136  Ga.  804,  72 
S.  E.  233;  Hilbert  v.  E.  Co.,  20  Ida. 
54,  116  P.  1116;  Stephens  r.  Collison, 
250  111.  238,  99  N.  E.  914;  Eggmann  v. 
Nutter,  169  111.  App.  116;  State  Bk.  v. 
Barnett,  250  111.  312,  95  N.  E.  178,  rev. 
151  111.  App.  79;  Keeley  Co.  v.  Har- 
greaves,  236  111.  316,  86  N.  E.  132;  S. 
r.  Gilmore,  151  la.  618,  132  N.  W.  53, 
35  L.  R.  A.  (N.  S.)  1084;  Canton  Lumb. 
Co.  V.  Liller,  112  Md.  258,  76  A.  415; 
Sumwalt  Ice  Co.  v.  Ice  Co.,  114  Md. 
403,  80  A.  48;  Kovacs  v.  Mayoras,  175 
Mich.  582,  141  N.  W.  662;  Grimme  V. 
Aid  Assn.,  167  Mich.  240,  132  N.  W. 
497;  Brown  V.  S.,  99  Miss.  719,  55  S. 
961;  Burford  V.  S.,  99  Miss,  770,  56  S. 
162;  Swearingin  v.  Swearingin,  217  Mo. 
565,  117  S.  W.  704;  Gibony  v.  Foster, 
230  Mo.  106,  130  S.  W.  314;  Donner  v. 
S.,  69  Neb.  56,  95  N.  W.  40;  S.  v.  Sweet, 
81  N.  J.  L.  250,  79  A.  1054;  P.  v.  Kin- 
ney, 202  N.  Y.  389,  95  N.  E.  756;  Post- 
man V.  Eowan,  123  N.  Y.  S.  913;  Daniel 
f.  Dixon,  161  N.  C.  377,  77  S.  E.  305; 
Shawnee,  etc.  Oo.  v.  Motesenbocker 
(Okla.),  138  P.  790;  Cimini  v. 
Zambarano  (R.  I.),  89  A.  295; 
Ashbv  V.  S.,  124  Tenn.  684,  139  S.  W. 
872;  Williams  v.  S.  (Tex.  Cr.),  166  S. 
W.  1170;  Eobbins  v.  S.  (Tex.  Cr.),  166 
S.  W.  528;  Henry  v.  Phillips,  105  Tex. 
459,  151  S.  W.  53*3;  Williams  v.  S.  (Tex. 
Cr.),  144  S.  W.  620;  Oltmans  Bros.  v. 
Poland  (Tex.  Civ.),  142  S.  W.  653; 
Gulf,  etc.  Co.  V.  Coulter  (Tex.  Civ.), 
139  S.  W,.  16;  S.  W.  Tel.  &  T.  Co.  v. 
Doolittle  (Tex.  Civ.),  138  S.  W.  415; 
Campbell  v.  S.,  62  Tex.  Cr.  561,  138  S. 
W.  607;  Taylor  v.  S.,  6a  Tex.  Cr.  611, 
138  S.  W.  615;  Eiee  v.  Ragan  (Tex. 
Civ.),  129  S.  W.  1148;  Vagts  v.  Utmau, 
125  Wis.  265,  104  N.  W.  88. 
See  Alexander,  etc.  Co.  r.  Bk.,  140  Ga. 
266,  78  S.  E.  1071;  Carswell  v.  S.,  7  Ga. 


App.  198,  66  S.  E.  488  (code);  McRae 
f.  S.,  8  Okla.-Cr.  483,  129  P.  71.  And 
see  P  V.  Bartnett,  15  Cal.  App.  89,  113 
P.  879;  Turgeon  v.  Woodward,  83  Conn. 
537,  78  A.  577;  Hyslop  v.  E.  Co.,  208 
Mass.  362,  94  N.  E.  310;  Wells  v.  S.,  5 
Okla.  Cr.  22,  113  P.  210;  Baxter  v. 
Patenaude,  32  E.  I.  197,  78  A.  625; 
Broadnax  r.  S.  (Tex.  Cr.),  150  S.  W. 
1168.  Comp.  Brooks  v.  Ingram  (Ala.), 
65  S.  138. 

That  the  clerk  of  council  had  said  to 
an  inquirer  that  he  never  saw  such 
an  ordinance.  Sterling  r.  St.  Marys, 
137  Ga.  177,  73  S.  E.  374, 
On  the  question  whether  certain  goods 
were  guarded  an  answer:  "I  don't  be- 
lieve they  were;  and  it  was  the  talk 
there  of  a  great  many  people."  S.  v. 
Gebhart,  70  W.  Va.  232,  73  S.  E.  964. 
On  the  evening  of  a  homicide  F.  had 
borrowed  a  pistol  from  O.,  and  defend- 
ant offered  to  prove  by  0.  that  F.  had 
told  him  the  day  subsequent  to  the 
killing  that  he  (F.)  had  delivered  the 
pistol  to  -deceased  just  a  short  tirtie  be- 
fore the  homicide.  He  also  desired  to 
prove  by  the  witness  other  statements 
of  F.,  and  that  he  (witness),  in  obe- 
dience to  the  statement  of  F.,  had  gone 
to  look  for  the  pistol.  The  witness 
testified  he  had  never  seen  the  pistol 
since  he  loaned  it  to  F.,  and  did  not 
know  what  had  become  of  it.  The 
statements  of  F.  would  be  hearsay, 
pure  and  simple."  Kinney  f.  S.  (Tex. 
Cr.),  144  S.  W.  257. 
That  plaintiff's  attending  physician 
told  her  she  had  ribs  broken  by  the 
accident.  Johnson  v.  Town  of  Iron 
Eiver,  149  Wis.  139,  135  N.  W.  522. 
That  a  third  party  had  admitted  that 
he  committed  the  offense  with  which 
the  defendant  was  charged.  Stinson 
V.  S.,  3  Ala.  App.  74,  57  S.  509. 
Admission  of  hearsay  presumed  pre- 
judicial. Topolewski  v.  S.,  130  Wis. 
244,  109  N.  W.  1037. 
444-4  See  Hanger  v.  U.  S.,  173  Fed. 
54    97  C    C    A    372 

44-4-5  Donner  v.' B.,  69  Neb.  56,  95 
N.  W.  40. 

444-6  San  Francisco  T.  Co.  v.  Gray, 
11  Cal.  App.  314,  104  P.  999;  Minea  v. 
C.  Co.  (Mo.  App.),  162  S.  W.  741;  Mor- 
ris V.  Parry,  110  Mo.  App.  675,  85  S. 
W.  620;  S.  V.  Grills,  35  E.  L  70,  85  A. 
281;  Tripp  v.  S.  (Tex,  Cr.),  160  S,  W. 
1191. 

445-8  See  Sheppard  v.  Austin,  159 
Ala.  361,  48  S.  696. 
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446-10     Firemen's  Ins.  Co.  r.  R.,  138 

N  C.  42.  r,0  S.  E.  -ir,2. 
Preface  to  book  admissible,  author  be- 
in<^  dead  and  other  evidence  of  facts 
therein  stated  unavailable.  Merriam 
Co.  V.  Pub.  Co.,  207  Fed.  515,  125  C.  C. 
A.  177. 

•146-11  Bradshaw  t\  S.  (Tex.  Cr.), 
155  S.  W.  218.  See,  however,  Merriam 
V.  Syndicate  Pub.  Co.,  207  Fed.  515, 
125  C.   C.  A.  177. 

Surprise  at  testimony  of  adverse  party 
do"S  not  affect  tlie  rule.  Watkins  V. 
AVatkins,  39  Mont.  367,  102  P.  860. 
Market  quotations  may  be  shown  in 
absence  of  witnesses  who  have  knowl- 
edf,'e.  Tully  v.  Co.,  141  111.  App.  312. 
446-12  P.  V.  Dong  Pok  Yij),  164  Cal. 
143,  127  P.  1031;  Benedict  v.  Dakin,  243  | 
111.  384,  90  N.  E.  712;  S.  v.  Monfre,  122 
La.  251,  47  S.  543;  Eareckson  f.  Rog- 
rs,  112  3rd.  160,  75  A.  513;  P.  v.  Andre, 
157  Mich.  362,  122  N.  W.  98;  S.  v. 
Thcisen  (Mo.),  142  S.  W.  1088;  Mc- 
Criinnion  r.  i\[urrav,  43  Mont.  457,  117 
P.  73;  Hardaway'f.  R.  Co.,  90  S.  C. 
475,  73  S.  E.  1020;  IVFarthinson  r.  Mc- 
Cutchen,  '84  S.  C.  256,  66  S.  E.  120; 
Saunders  v.  Thut  (Tex.  Civ.),  165  S. 
W.  553;  Roth  r.  Assn.,  102  Tex.  241,  115 
S.  W.  31;  Wilkins  v.  Brock,  81  Vt.  332, 
70  A.  572;  Palmer  v.  Smith,  147  Wis. 
70,  132  N.  W.  614. 

See  Parke  &  L.  Co.  v.  Co.,  145  Cal.  534, 
78  P.  1065,  79  P.  71;  S.  v.  Co.,  79  Kan. 
371,  99  P.  603;  S.  i:  Perry,  124  La.  931, 
50  S.  799;  Wvandotte  Co.  r.  Bruner, 
147  Mich.  400,'  110  N".  W.  949;  W.  U. 
T.  Co.  r.  Tiirsch  (Tex.  Civ.),  84  S.  W. 
394;  St.  Louis,  etc.  R.  Co.  i:  Co.,  42  Tex. 
Civ.  125,  95  S.  W.  656;  Richmond  V. 
Wood,  109  Va.  75,  63  S.  E.  4  19. 
As  preliminary  to  proof  of  fact,  see 
Whorton  V.  S.  (Tex.  Cr.),  151  S.  W. 
300. 

"When  a  witness  is  asked  to  state 
what  was  said  to  him  by  the  other 
party  to  the  conversation  under  in- 
quiry, it  could  not  be  held  that  his 
testimony  was  irresjionsive,  merely  be- 
cause it  included  a  question,  asked  by 
the  witness  himself,  whicli  elicited  the 
declaration  sought  to  be  proved." 
Dudderar  i\  Dudderar,  IIC  Md.  605,  82 
A.  453. 

446-13  Ferguson  v.  Boyd,  160  Ind. 
537,  81  N.  E.  71;  Edwards  v.  Kevil, 
133  Ky.  392,  118  S.  W.  273;  Lockard 
i\  Van  Alstvne,  155  ISfich.  507,  120 
N.  W.  1;  Landers  v.  R.  Co.,  134  Mo. 
App.  SO,  114  S.  W.  543;  S.  f.  Uaulbn, 


38  Mont.  557,  100  P.  1035;  Connelly 
V.  Brown,  73  N.  H.  193,  60  A.  75U; 
Brady  v.  R.  Co.,  76  X.  J.  L.  744,  71  A. 
238   (to  show  notice);  Henderson  v.  S., 

55  Tex.   Cr.   15,  115  S.  W.  45. 

See  McNitt  v.  Henderson,  155  Mich. 
214,  118  N.  W.  974;  Iverson  v.  Co.,  22 
S.  D.  638,  119  X.  W.  1006;  Snell  r.  S., 

56  Tex.  Cr.  302,  119  S.  W.  8.59  (mes- 
sage delivered  by  one  person  to  an- 
other from  a  third  may  be  proved,  per- 
son to  whom  it  was  delivered  being  ap- 
prised of  messenger's  mission);  Mills 
i\  Rigtile,  83  Kan.  703,  112  P.  617; 
Hampton  v.  S.,  99  Miss.  176,  54  S.  722. 
446-14  Georgia  R.  &  E.  Co.  v.  Gille- 
land,  133  Ga.  621,  66  S.  E.  944;  Mis- 
sissippi C.  R.  Co.  V.  Turnage,  95  Miss. 
854,  49  S.  840;  St.  Louis,  etc.  R.  Co.  r. 
Sizemore,  53  Tex.  Civ.  491,  116  S.  W. 
403;  Wilkins  v.  Brock.  81  Vt.  332,  70 
A.  572.  See  infra,  "Injuries  to  Per- 
son," 388-41  et  seq;  St.  Louis,  etc.  R. 
Co.  r.  Demsev,  40  Tex.  Civ.  398,  89  S. 
W.    7S6. 

Inadmissible    if    self-serving. — Peacock 
r.  S.,   10  Ca.  App.  4f.2,  73  S.  E.  404. 
446-15     S.  1-.  Brand,  77  X.  J.  L.  486, 
72   A.   131;    S.  v.   Draughon,  151   X.   C. 
667,  65  S.  E.  913. 

447-17  Carpenter  i:  Gibson,  82  Vt. 
336,    73   A.   1030. 

447-19  Scott  r.  Co.  (Ky.),  122  S.  W. 
202;  Keefe  r.  R.,  75  X.  H.  116,  71  A. 
379;  Morse  V.  Wliitcomb,  54  Or.  412, 
102  P.  788. 

447-21  S.  v.  McDonald,  55  Or.  419, 
100  P.  444;  U.  S.  V.  Bergantino,  3  Phil. 
Isl.    lis. 

447-23  See  Hubbard  r.  Slavens,  218 
Mo.  598,  117  S.  W.  1104;  S.  r.  McGin- 
nis,  56  Or.  163,  108  P.  132,  stating  hear- 
say is  admissible  to  show  right  to  pos- 
session of  land  if  evidence  cannot  be 
otherwise   obtained. 

447-25  St.  Louis,  etc.  R.  Co.  v.  Lane 
(Tex.  Civ.),  nS  S.  W.  847. 
447-28  Keelev  Co.  r.  Hargreaves, 
236  111.  316,  86  "X.  E.  132;  Loikard  v. 
Van  Alstvne,  155  Mich.  507.  120  N. 
W.  1;  Elliff  r.  Co.,  53  Or.  66.  99  P.  76. 
See  Weil  r.  Lester,  94  Ark.  195.  126  S. 
W.   712. 

"While  hearsay  testimony  is  generally 
inadmissilde,  nevertheless,  when  infor- 
mation, conversation  and  similar  evi- 
dence are  pertinent  to  explain  conduct 
or  ascertain  motive,  such  evidence  so 
far  as  these  motives  are  concerned, 
changes  in  character  from  hearsay  to 
original    evidence,    throwing    light    on 
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conduct    or    motive.      Where    evidence 
tends  to  ascribe  a  motive  for  the  tes- 
timony   of    a    particular    witness    it    is 
competent  to  disprove  the  existence  of 
such   motive,  and  hearsay  may  be  ad- 
mitted for  this  purpose."    Smith  v.  S., 
7  Ga.  App.  252,  66  S.  E.  556. 
447-29     Castner  v.  E.  Co.,  126  la.  581, 
102   N.   W.  499.     See  P.  v.  Eandazzio, 
194-  N.  Y.  147,  87  N.  E.  112. 
447-30     SeeHauger  v.  U.  S.,  173  Fed. 
54,  97  C.   C.  A.  372;   Gardner  v.  S.,  55 
Tex.  Cr.  394,  117  S.  W.  140. 
448-31     See  Stewart  v.  Doak,  58  W. 
Va.   172,  52  S.  E.  95. 
Declarations  of  guilt  by  third  persons 
are  hearsay.     Tillman  v.  S.  (Ark.),  166 
g.  W.  582. 

448-33  Boatmen's  Bk.  r.  Trower, 
171  Fed.  964;  Slaughter  V.  Slaughter 
(Ala.);  65  S.  348;  Eeaves  v.  S.,  158 
Ala.  5,  48  S.  373;  Sehuman  v.  S.,  106 
Ark.  362,  153  S.  W.  611;  P.  v.  Driggs, 
12  Cal.  App.  240,  108  P.  62;  In  re 
Jones,  130  la.  177,  106  N.  W.  610;  Hill 
V.  Ins.  Co.,  150  N.  C.  1,  63  S.  E.  124; 
Adams  r.  C.  Co.  (Tex.  Civ.),  161  S.  W,. 
417;  Diseren  V.  S.,  59  Tex.  Cr.  149,  127 
S.  W.  1038. 

Comp.  Merriam  v.  Pub.  Co.,  207  Fed. 
515,  125  C.  C.  A.  177. 
A  Massachusetts  statute  provides  that 
a  declaration  of  a  deceased  person  shall 
not  be  inadmissible  as  hearsay  if  made 
in  good  faith  before  commencement  of 
action,  and  on  personal  knowledge. 
Putnam  v.  Harris,  193  Mass.  58,  78  N. 
E.  747;  Hall  v.  Eeinherz,  192  Mass.  52, 
77  N.  E.  880;  Eandall  v.  Claflin,  194 
Mass.  560,  80  N.  E.  597  (declarations 
of  decedent  for  whose  death  action 
brought). 

The  statute  has  always  been  liberally 
construed.  White  v.  Co.,  208  Mass.  193, 
94  N.  E.  278;  Randall  v.  Car  Co.,  212 
Mass.  352,  99  N.  ^E.  221. 
448-33  Duncan  v.  S.,  171  Ind.  444, 
86  N.  E.  641.  See  Dixon  v.  E.  Co.,  37 
Wash.  310,  79  P.  943. 
Although  out  of  jurisdiction  hearsay 
still  inadmissible.  Bradshaw  V.  S.  (Tex. 
Cr.),  155  S.  W.  218. 
448-34  Consolidated  G.  Co.  v.  Ham- 
mond. 175  Fed.  641,  99  C.  C.  A.  195; 
Lemon  v.  U.  S.,  164  Fed.  953,  90  C.  C. 
A.  617;  Central  Union  D.  &  R.  Co.  v. 
Mansfield,  169  Fed.  614,  95  C.  C.  A. 
142;  In  re  F.  Co.,  166  Fed.  516;  At- 
lanta, etc.  E.  Co.  V.  Brown,  158  Ala. 
607,  48  S-.  73;  Title  G.  &  S.  Co.  v.  Bk., 
89  Ark.  471,  117  S.  W.  537;  San  Fran- 


cisco T.  Co.  v.  Gray,  11  Cal.  App.  314, 

104  P.  991);  Denver  City  T.  Co.  v.  Hills, 
50  Colo.  328,  116  P.  125,  36  L.  E.  A. 
(X.  S.)  213;  Bauer  v.  Goldman,  45 
Colo.  163,  100  P.  435;  Vaughan's  S. 
Store  v.  Stringfellow,  56  Fla.  708,  48 
S.  410;  Johnson  Co.  S.  Bk,  v.  Eichard- 
son  &  Son,  9  'Ga.  App.  466,  71  S.  E. 
757;  Hannah  V.  Vensel,  19  Ida.  796, 
116  P.  115;  P.  V.  Trenner,  144  111.  App. 
275;  Fidelity  &  D.  Co.  v.  Co.,  133  Ky. 
74.  117  S.  W.  393;  Mattingly  v.  Shor- 
ten, 120  Ky.  52,  85  S.  W.  215;  De- 
laney  v.  Co.,  202  Mass.  359,  88  N.  E. 
773;  Gardiner  v.  Donovan,  155  Mich. 
414,  119  N.  W.  432;  Merritt  v.  Wtester- 
man,  165  Mich.  535,  131  N.  W.  66;  Pro- 
bert  V.  Inv.  Co.,  155  Mo.  App.  344,  137 
S.  W.  41;  Gardner  v.  E.  Co.,  223  Mo. 
889,  122  S.  W.  1068;  State  Nat.  Bk.  v. 
Levy,  141  Mo.  App.  288,  125  S.  W.  542 
(report  of  congressional  investigating 
committee) ;  Kenyon-N".  L.  Co.  v.  Dist., 
40  Mont.  123,  105  P.  551;  Hutchins  v. 
Berrv,  75  N.  H.  416,  75  A.  650;  Kauf- 
hold  V.  Eoth,  74  N.  J.  L.  61,  64  A. 
1057  (postal  card  inadmissible) ;  Brown 
V.  Newell,  132  App.  Div.  548,  116  N. 
Y.  S.  965  (scientific  book);  Allen  King- 
ston, etc.  Co.  V.  Bk.,  145  App.  Div.  294, 
129  N.  Y.  S.  1070;  Chenoweth  v.  Co., 
53  Or.  Ill,  99  P.  86;  U.  S.  v.  Dayutal, 
4  Phil.  Isl.  93;  Nock  r.  Lloyd,  32  E.  I. 
313,  79  A.  832;  King  v.  Co.,  84  S.  C. 
73,  65  S.  E.  944;  S.  v.  Kruse,  24  S.  D. 
174,  123  N.  W.  71;  Cathey  v.  E.  Co. 
(Tex.  Civ.),  124  S.  W.  217;  Mut.  Life 
Ins.  Co.  V.  Hodnette  (Tex.  Civ.),  147 
S.  W.  615;  Baird  &  Scales  t\  Bldg.  & 
L.  Assn.  (Tex.  Civ.),  147  S.  W.  1168; 
S.  V.  Blake,  36  Utah  605,  105  P.  910; 
Coolidge  V.  Taylor,  85  Vt.  39,  80  A. 
1038;  Dunkin  V.  Hoquiam,  56  Wash.  47, 

105  P.  149;  Koloff  V.  E.  Co.,  71  W^ash. 
543,  129  P.  398  (letters  sometimes  hear- 
say);  Jeffery  v.  R.  Co.,  138  Wis.  1,  119 
N.  W.  879. 

Field  notes  of  a  surveyor  calling  for 
the  lines  and  corners  of  prior  surveys 
are  hearsay.  S.  r.  Lumb.  Co.  (Tex. 
Civ.),  159  S.  W.  391. 
448-35  Knights  Templar  17.  Crayton, 
209  111.  550,  70  N.  E.  1066  (depositions 
taken  at  coroner's  inquest,  inadmissi- 
ble); United  S.  Co.  v.  Summers,  110 
Md.  95,  72  A.  775;  Lindsay  v.  Bates, 
223  Mo.  294,  122  S.  W.  682;  Bean  v. 
Co.,  40  Mont.  31,  104  P.  869;  Hufty  v 
Wilson,  78  N.  J.  L.  241,  74  A.  137; 
Holliday  v.  Co.,  130  App..  Div.  654,  11.? 
N.    Y.   S.    383;    Ismael   v.    Guanzon,   2 
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Phil.  Isl.  347;  S.  v.  Weil,  83  S.  C.  478, 
G5  is.  E.  634;  Jones  V.  S.  (Tex.  Cr.),  167 
S.  W.  1110;  Eule  v.  Richards  (Tex. 
Civ.),  159  S.  W.  386;  Magee  v.  Paul 
(Tex.  Civ.),  139  S.  W.  325;  Fletcher  v. 
Bk.  (Tex.  Civ.)„  126  S.  W.  936.  Sec 
also  Kullman,  etc.  Co.  f.  Super.  Ct.,  15 
Cal.  App.  276,  114  P.  589. 
449-38  vShaflfer  v.  S.  (Tex.  Cr.),  151 
S.  W.  1061.  See  Tate  v.  P.  College 
(Or.),  140  P.  743.  Conip.  St.  Louis,  etc. 
R.  Co.  V.  Gunter,  39  Tex.  Civ.  129,  86 
S.  W.  938  (witness  can  testify  of  mar- 
ket value  of  cattle  as  given  in  news- 
])aper  market  report). 
449-39  Owen  v.  Moxon,  167  Ala. 
615,  52  S.  527;  Goodwin  v.  S.,  1  Ala. 
App.  136,  56  S.  29;  Heatley  v.  Long, 
135  Ga.  153,  68  S.  E.  783;  Nat.  C.  C. 
Co.  V.  Duvall,  150  Kv.  192,  150  S.  W. 
46;  S.  V.  Lee,  130  La.  477,  58  S.  155; 
Jackson  V.  S.  (Miss.),  63  S.  235;  S.  v. 
Patton  (Mo.),  164  S.  W.  223;  Bradley 
r.  Woodmen,  146  Mo.  App.  428,  124  S. 
W.  69;  Hinckley  r.  Jewett,  86  Neb.  464, 
125  N.  W.  1086;  McRae  r.  Cassan,  15 
N.  M.  496,  110  P.  574;  Barnes  r.  R. 
Co.,  161  N.  C.  581,  77  S.  E.  855;  Wood 
V.  Praul,  217  Pa.  293,  66  A.  528  (neigh- 
borhood gossip).  And  see  Shingler  v. 
Bailev,  135  Ga.  666,  70  S.  E.  563;  Scott 
V.  Woodman,  149  la.  562,  129  N.  W. 
302;  Perkins  v.  Citv,  16  N.  M.  185,  113 
P.  609;  Price  v.  S.  (Tex.  Cr.),  162  S. 
W.  874;  Standard  Paint  Co.  v.  Hdw. 
Co.  (Tex.  Civ.),  136  S.  W.  1150. 
449-41  Jordan  v.  S.,  59  Tex.  Cr.  208, 
12S  S.  W.  139. 

Admission  of  crime  by  third  persons. — 
Minniard  v.  C,  158  Ky.  210,  164  S.  W. 
804.  See  vol.  6,  p.  752. 
449-42  Naftzger  v.  V.  S.,  200  Fed. 
494,  118  C.  C.  A.  598;  Plott  r.  Foster 
(Ala.  App.),  62  S.  299;  Brigman  r.  S., 
8  Ala.  App.  400,  62  S.  980;  Woodmen 
of  World  r.  Wright,  7  Ala.  App.  2.Jo, 
60  S.  1006;  St.  Louis,  etc.  R.  Co.  v. 
Savage,  163  Ala.  55,  50  S.  113;  W.  U. 
T.  Co.  r.  Sockwell,  91  Ark.  475,  121  S. 
W.  1046;  P.  r.  Powers,  23  Cal.  App. 
447,  138  P.  373;  P.  v.  Whalen,  154  Cal. 
472,  98  P.  194;  P.  r.  Drig<rs,  12  Cal. 
App.  240,  108  P.  62;  Coast  C.  ^L  Co.  v. 
Lumb.  Co.  (Conn.),  89  A.  S98;  Florida, 
etc.  Co.  r.  Carter  (Fla.),  65  S.  254; 
Perdue  V.  S.,  135  Ga.  277,  69  S.  E.  184; 
Blakelv  r.  Proctor,  134  Ga.  139,  67  S. 
E.  389;  P.  r.  Lukoszus,  242  Til.  101.  89 
N.  E.  749;  S.  r.  Finlev.  147  Lt.  563.  126 
N.  W.  699;  Hopper  V.  Sellers  (Knn.). 
139  P.  365;  Scully  i\  McDonald,  158  Kv. 


471,  165  S.  W.  674;  General,  etc.  Co.  r. 
Richardson,  157  Kv.  503.  163  S.  W.  482; 
Beaty  v.  C,  140  'Kv.  230,  130  S.  W. 
1107;  Wilson  v.  C.  (Ky.),  121  S.  W.  431; 
Cleaver  v.  R.  Co.,  30  Ky.  L.  R.  1059, 
100  S.  W.  223;  Anderson  f.  Shaw,  131 
I-a.  662,  60  S.  50;  Polvere  v.  Const.  Co., 
215  Mass.  199,  102  N.  E.  334;  Pratt  v. 
Hamilton,  161  Mich.  258,  126  N.  W. 
196;  Swift  Co.  V.  Scott  (Mo.  App.),  163 
S.  W.  538;  Hitt  r.  Hitt,  150  Mo.  App. 
631,  131  S.  W.  369;  Xorthrup  f.  Colter, 
150' Mo.  App.  639,  131  S.  W.  364;  Barr 
V.  R.  Co.,  138  Mo.  App.  471,  120  S.  W. 
Ill;  S.  i\  Fiore  (X.  J.),  88  A.  1039; 
Stetson  r.  Stetson,  146  N.  Y.  S.  245; 
Barnes  v.  R.  Co.,  161  X.  C.  581,  77  S. 
E.  855;  Knight  v.  Willard,  26  X.  D. 
140,  143  X'.  W>  346;  Moore  r.  O 'Dell, 
27  Okla.  194,  111  P.  308;  Chicago,  etc. 
R.  Co.  V.  S.,  24  Okla.  370,  103  P.  617; 
S.  V.  Dunn,  53  Or.  304,  99  P.  278;  Hark- 
ness  V.  Borough,  238  Pa.  544,  86  A.  478; 
O'Brien  v.  Von  Lienen  (Tex.),  149 
S.  W.  723;  Redman  r.  S.  (Tex.  Cr.),  149 
S.  W.  670;  Carrollton  Press  B.  Co.  f. 
Davis  (Tex.  Civ.),  155  S.  W.  1046;  St. 
Louis,  etc.  R.  Co.  r.  Dean  (Tex.  Civ.), 
152  S.  AV.  527;  Gamble  v.  Martin  (Tex. 
Civ.),  151  S.  W.  327;  Campbell  r.  S.,  59 
Tex.  Cr.  496,  129  S.  W.  139;  Pierce  v. 
Waller  (Tex.  Civ.),  127  S.  W.  1077; 
Kirby  L.  Co.  v.  Cummings,  39  Tex.  Civ. 
220,  87  S.  W.  231;  W.' U.  Tel.  Co.  v. 
Bradford,  41  Tex.  Civ.  281.  91  S.  W. 
818;  Alkire  v.  Co.,  57  Wash.  300,  106  P. 
915.  Contra  as  to  proof  of  custom.  S. 
v.  Hughes,  31  Xev.  270,  102  P.  562. 
See  Rosenthal  r.  M'Graw,  138  Fed.  721, 
71  C.  C.  A.  277;  Little  Rock,  etc.  B. 
Co.  V.  Cross,  78  Ark.  220,  93  S.  W.  981; 
S.  r.  Smith,  3  Cal.  App.  62,  84  P.  449; 
Brusseau  v.  Co.,  133  la.  245,  110  X.  W. 
577;  Provident,  etc.  Soc.  v.  Whayne, 
29  Kv.  L.  R.  160,  93  S.  W.  104'.i; 
Houston,  etc.  Co.  r.  Fox  (Tex.),  166  S. 
W.  693;  Wells  c.  Margraves  (Tex.  Civ.), 
164  S.  W.  881;  Texas,  etc  R.  Co.  v. 
Le£rgett.  44  Tex.  Civ.  296.  99  S.  W.  176. 
Hearsay  evidence  incompetent  to  estab- 
lish any  s]ioi'ific  fact  which  is  suscept- 
ible of  being  proved  by  witnesses  who 
speak  of  their  own  knowle.lge.  Chicago, 
etc.  R.  Co.  r.  Jennings,  217  TU.  494,  75 
N.  E.  560;  Hirshberg  r.  R-obinson,  73 
N.  J.  L.  256.  66  A.  925.  But  where  a 
witness  testifies  he  has  trul.v  stated  to 
a  third  iierson,  and  of  his  own  knowl- 
edge facts  which  he  has  since  forgot- 
ten, such  person  is  competent  to  tes- 
tify as  to  what  statement  was.     Hart 


931 


Vol.  6 


HEARSAY 


V.  E.  Co.,  144'  N.  C.  91,  56  S'.  E.  559. 
Testimony  based  upon  knowledge  de- 
rived from  official  time  card  of  railroad 
is  not  hearsay.  WL  U.  T.  Co.  v.  0  'Fiel, 
47  Tex.  Civ.  40,  104  S.  W'.  406. 
Telephone  conversations. — Witness  may 
testify  to  a  conversation  over  a  tele- 
phone, although  he  has  no  personal 
knowledge  as  to  identity  of  other  party? 
that  there  was  another  party  or  that 
such  party  heard  what  was  said  to  him. 
McCarthy  v.  Peach,  186  Mass.  67,  70 
N.  E.  1029.  See  Edge  v.  E.  Co.,  206 
Mo.  471,  104  S.  W.  90;  St.  Louis,  etc. 
E.  Co.  v.  Kennedy  (Tex.  Civ.),  96  S. 
W.  653.  But  statement  of  a  person 
to  witness  as  to  what  i:)erson  at  the 
other  end  of  the  line  said,  is  hearsay. 
Texas,  etc.  E.  Co.  v.  Felker,  44  Tex. 
Civ.  420,  99  S.  W.  439. 
450-43  Hanger  v.  U.  S.,  173  Fed.  54, 
97  C.  O.  A.  372;  Davis  v.  Arnold,  143 
Ala.  228,  39  S.  141;  Colorado  Co.  v. 
York,  38  Colo.  239,  88  P.  181;  S.  v. 
Hanlon,  38  Mont.  557,  100  P.  1035; 
Eoth  V.  Assn.,  102  Tex.  241,  115  S.  W. 
31.  See  Hurd  v.  E.  Co.,  160  Mich.  535, 
125  N.  W.  414;  St.  Louis  S.  E.  Co.  v. 
Eccles,  53  Tex.  Civ.  125,  115  S.  W,  648, 
surveyor's  testimony  competent  when 
based  on  his  survey  and  data  obtained 
from   records. 

450-44     Parsons  v.  Co.,  82  Conn.  333, 
73   A.    785;   Puryear   v.   Ould,   81    S.    C. 
456,   62   S.  E.   863;   Jaquith   v.  Worden, 
73  Wash.  349,  132  P.  33. 
451-46     Brandly    v.    Co.,     130     App. 
Div.  410,  114  N.  Y.  S.  896. 
451-47     S.  v.  Newcomb,  220  Mo.  54, 
119    S.   W.  405;    S.   v.   Osborne,   54   Or. 
289,  103  P.  62;  Eoss  v.  S.,  56  Tex.  Cr. 
275,  118  S.  W.  1034.     See  Florida,  etc. 
Co.  V.  Carter   (Fla.),  65  S.  254. 
451-48     Savre    r.    Woodyard,    66;    W. 
Va.  288,  66  S.  E.  320.     See  Sheppard  v. 
Austin,   159   Ala.  361,  48   S.   696. 
451-49     Dryden   v.    Barnes,    101    Md. 
346,  61  A.  342;   Donner   v.  S.,   69   Neb. 
56,   95   N.   W.   40.      See   Eemington   M. 
Co.  V.  Co.,  6  Penne.   (Del.),  288,  66  A, 
465;   Levy  -y.  Iron  Wks.,  127   N.  Y.  S. 
506;  Texas,  etc.  E.  Co.  v.  Leggett  (Tex. 
Civ.),   86  S.  W.   1066. 
Non-expert    opinions    cannot    be    based 
on  hearsay.     Caswell  v.  S.,  5  Ga.  App, 
483,  63  S.  E.  566. 

451-50  Lawlor  v.  Loewe,  187  Fed. 
522,  109  0.  C.  A.  288;  Polytinsky  v. 
Patterson,  3  Ala.  App.  302,  57  S.  130; 
Hardy  r.  Eandall,  173  Ala.  516,  55  S. 
997;  Crumpton  v.  S.,  167  Ala.  4,  52  S. 


605;  In  re  Louek's  Est.,  160  Cal.  551, 
117  P.  673;  Equitable  Mfg.  €o.  v.  Wat- 
son, 119  Ga.  280,  46  S.  E.  440;  S.  v. 
Finley,  147  la.  563,  126  N.  W.  699; 
Magers  r.  Magers,  143  la.  750,  123  N. 
W.  330;  Campbell  v.  Brown,  85  Kan. 
527,  117  P.  1010;  Willner  v.  Silverman, 
109  Md.  341,  71  A.  962;  Carr  v.  Co., 
29  E.  I.  276,  70  A.  196;  Newman  v.  S., 
55  Tex.  Cr.  376,  116  S.  W.  1156;  Ft. 
Worth,  etc.  E.  Co.  f.  Chisholm  (Tex. 
Civ.),  146  S.  W.  988;  Marrett  v.  Her- 
rington  (Tex.  Civ.  App.),  145  S.  W. 
254;  Ikland  v.  Ikland  (Tex.  Civ.),  139 
S.  W.  925. 

451-51  McNaron  v.  S.,  7  Ala.  'App. 
170,  62  S.  302;  Hooper  f.  Dorsey,  5 
Ala.  App.  463,  58  S.  951;  Howard  V. 
S.,  165  Ala.  18,  50  S.  954;  P.  v.  Ever- 
ett, 10  Cal.  App.  12,  101  P.  528;  Price 
V.  S.  (Tex.  Cr.),  162  S.  W.  874;  Zach- 
ary  v.  S.,  57  Tex.  Cr.  179,  122  S.  W. 
263.  See  Sasser  v.  S.  (Tex.  Cr.),  166 
S.  W.  1160.  Comp.  Senter  v.  Teague 
(Tex.  Civ.),  164  S.  W.  1045. 
451-52  Contra.  Ayers  v.  S.,  62  Fla. 
14,  57  S.  349. 

451-53  Hauger  v.  U.  S.,  173  Fed. 
54,  99  C.  C.  A.  372;  Owen  v.  E.  Co. 
(Ala.),  61  S.  924;  St.  Louis,  etc.  E.  Co. 
V.  Savage,  163  Ala.  5.5,  50  S.  113;  In  re 
Donnellan's  Est.,  164  Cal.  14,  127  P. 
166;  S.  f.  Gulliver  (la.),  142  N.  W. 
948;  Liverpool,  etc.  Co.  r.  Wright,  158 
Kv.  290,  164  S.  W.  952;  Conners  V.  C, 
152  Ky.  57,  153  S.  W.  16;  Mentz's  As- 
signee V.  Mahoney,  150  Ky.  409,  150  S. 
W.  503;  Chandler  v.  Prince  (Mass.), 
105  N.  E'.  1076;  Hefeernan  v.  Whittlsey 
(Minn.),  148  N.  W.  63;  S.  v.  Eobinson 
(Mo.),  161  S.  W.  1169;  S.  v.  Eees,  40 
Mont.  571,  107  P.  893;  Graham  v.  Gra- 
ham, 157  App.  Div.  52,  141  N.  Y.  S. 
766;  King  v.  Bynum,  137  N.  C.  491,  49 
S.  E.  955;  Houston  &  T.  C.  Ey.  Co.  v. 
Fox  (Tex.),  166  S.  W.  6.93;  TexaS 
Power  &  L.  Co.  v.  Burger  (Tex.  Civ.), 
166  S.  W.  680;  Maddox  v.  Clark  (Tex. 
Civ.),  163  S.  W.  309;  Bennett  v.  Fos- 
ter (Tex.  Civ.),  161  S.  W.  1078;  Har- 
ris V.  S.  (Tex.  Cr.),  161  S.  W.  125; 
Ward  V.  S.  (Tex.  Cr.),  159  S.  W.  272; 
Davis  V.  S.  (Tex.  Cr.),  156  S.  W.  1171; 
Decker  v.  S.  (Tex.  Cr.),  154  S.  W. 
566;  Shaffer  v.  S.  (Tex.  Cr.),  151  S. 
W,  1061;  Elder  v.  S.  (Tex.  Cr.),  151  S. 
W.  1052;  Walker  v.  S.  (Tex.  Cr.),  151 
S.  W.  822;  Kelly  t:  S.  (Tex.  Cr.),  151 
S.  W.  304;  Kirksey  r.  S.,  58  Tex.  Cr. 
188,  125  S.  W.  15;  O'Neal  r.  S.,  51  Tex. 
Cr.  100,  100  S.  W.  919;  McKay  v.  Elec, 
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To,  76  Wash.  257,  136  P.  134;  McDon- 
al.l  i:  Ins.  Co.,  76  Wash.  4S8,  136  P. 
702.  See  Slaughter  v.  Slaujrhtcr  (Ala.), 
6.5  S.  34S;  S.  v.  Robinson,  253  Mo.  271, 
IGl  S.  W;.  11 09;  P.  V.  Stilwcll,  102  App. 
i)iv.  811,  148  N  Y.  S.  59;  Williams  v. 
S.  (Tex.  Cr.),  166  S.  W.  1170;  Parrish 
V.  Adwell  (Tex.  Cr.),  124  S.  W.  441. 
452-54  Combs  f.  Combs,  130  Ky. 
827,  114  S.  W.  334;  Spande  v.  In<lem- 
nitv  Co.,  01  Or  220,  117  P.  973;  Dowl- 
ing  f.  De  Witt,  96  S.  C.  435,  81  S.  E. 
173. 

452-5S  Bennett  v.  S.,  95  Ark.  100, 
128  S.  W.  851;  H.  Scherer  &  Co.  v.  In- 
doppiKlent,  etc.  Co.,  162  Mich.  173,  127 
N  W.  208;  IVfarthinson  v.  McCutcheon, 
84  S.  C.  256,  66  S.  E.  120  (grantor 
never  saw  deed  after  signing  it);  Par- 
shall  V.  S.,  62  Tex.  Cr.  177,  138  S.  W. 
759;  Kleine  Bros.  r.  Gieomb  (Tex.  Civ.), 
152  S.  'W.  462;  Pecos,  etc.  R.  Co  v. 
Broolis  (Tex.  Civ.),  145  S.  W.  649; 
Trout  V.  R.  €o.  (Tex.  Civ.),  Ill  S.  W. 
220. 

See  Owens  v.  Nat.  Bk.  (Tex.  Civ.),  167 
S.  W.  798;  St.  Louis,  etc.  R.  Co.  r. 
Gould  (Tex.  Civ.),  165  S.  W.  13;  Dunn 
r.  S.  (Tex.  Cr.),  161  S.  W.  467;  Adams 
v.  Cnnioion  (Tox.  Civ.),  161  S.  W.  417. 
Objector  must  show  testinaony  given  by 
Avitness  iu  answer  to  question  as  to 
knowledge,  is  hearsay.  Rouss  r.  King, 
74  S.  C.  251,  54  S.  E.  615;  Sloan  r. 
Hunter,  56  S.  C.  385,  34  S.  E.  658,  76 
Am.  St.  551. 

452-59  Xorman  S.  Co.  '".  Ford.  77 
Conn.  461,  5!)  A.  499. 
452-60  Patterson  v.  S.,  156  Ala.  62, 
47  S.  52;  Davis  r.  Arnold,  143  Ala.  228, 
39  S.  141;  Atlantic,  etc.  Co.  v.  Collins, 
13  Ga.  App.  759,  79  S.  E.  946;  Lam- 
bert r.  Hamlin,  73  X.  H.  138,  .59  A.  941; 
Kiibv  L.  Co.  r.  Cummings,  39  Tex.  Civ. 
220,  87  S.  W..  231.  See  Xorman  S.  Co. 
r.  Ford,  77  Conn.  461,  59  A.  499. 
4515-61  'Svlvester  r.  Amnions,  126  la. 
140,  101  N.  "W.  782. 

453-63  Tu  re  Bell's  Est.,  157  Cal. 
52S,  108  P.  497;  Ettien  r.  Drum,  39 
jNlont.  34,  101  P.  151;  Ellis  r.  Lewis 
(Tex.  Civ.),  81  S.  W.  1034;  Anderson 
V.  Sparks,  142  Wis.  398,  124  X.  ^\ . 
925.  See  W.  U.  Tel.  Co.  v.  Westmore- 
land, 150  Ala.  054,  43  S.  790;  P.  r. 
Jailles,  146  Cal.  301,  79  P.  965;  Xor- 
man S.  Co.  V.  Ford,  77  Conn.  461,  59  A. 
499;  O'Brien  V.  Co.,  40  Mont.  212,  105 
P.  724;  Marthinson  V.  McCutcheon,  84 
t:^.  C.  256,  06  S.  K.  120. 
Statement    of    one    having    apparent 


knowledge  is  admissible.  Downey  v. 
R.  Co.,  219  Pa.  32,  67  A.  916;  Quinu  r. 
Co.  (R.  I.),  67  A.  3G4. 
Witness  may  know  a  fact  both  from 
personal  knowledge  and  hearsay,  ii; 
which  case  it  is  a<lmissible.  Atlanta, 
etc.  R.  Co.  V.  McManus,  1  Ga.  App. 
302,  58  S.  E.  258. 

455-66  St.  Louis  S.  R.  Co.  v.  Mitch- 
ell (Tex.  Civ.),  127  S.  W.  876. 
455-68  Equitable  Mtg.  Co.  v.  Wat- 
son, 119  Ga.  280,  46  S.  E.  440;  Moid- 
trio  L.  Co.  V.  Co.,  122  Ga.  26,  49  S.  E. 
729;  Childers  v.  Pickenpaugh,  219  Mo. 
376,  118  S.  W.  453;  Rosenberg  v.  Wil- 
kens,  127  App.  Div.  906,  111  X.  Y.  .'^. 
539.  See  Eggmann  r.  Xutter,  169  111 
App.  116;  Reeve  i'.  Leibrandt,  168  111. 
App.  541. 

It  may  be  disregarded  in  equity  though 
received  without  objoction.  .Tones  v. 
Pluramer,  137  Mo.  App.  337,  US  S.  W. 
109. 

455-69  Hays  v.  Lemoine,  156  Ala. 
465,  47  S.  97;  Metropolitan  Life  Ins. 
Co.  V:  Lvons,  50  Ind.  App.  534.  9S  N. 
E.  824;  Struth  r.  Decker,  100  Md.  368, 
59  A.  727;  Covell  v.  Co..  164  Mo.  Ai-p. 
630,  147  S.  W.  555;  Wilkinson  f.  R. 
Co.,  146  Mo.  App.  711,  125  S.  W.  544; 
Sheibley  v.  Xelson,  84  Xeb.  393,  121 
X.  W.  458;  S.  v.  Dunn,  53  Or.  304,  99 
P.  278;  W.  U.  T.  Co.  r.  Ilirsch  (Tex. 
Civ.),  84  S.  W.  394;  Learv  r.  S.,  55 
Tex.  Cr.  547,  117  S.  W.  822;  In  re 
Bean's  Will,  85  Yt.  452,  82  A.  734. 
Sec  S.  r.  Jones,  86  S.  C.  17,  67  S.  E, 
160. 

Hearsay  admitted  without  objection, 
see  vol.  9,  p.  114,  and  supplement. 
Error  in  admitting  hearsay  over  objec- 
tion, cured  by  receiving  such  testimony 
from  another  witness  without  objec- 
tion. Houston,  etc.  R.  Co.  v.  Maxwell 
(Tex.  Civ.),  128  S.*W.  160. 
Striking  out  of  hearsay  admitted  with- 
out objection  and  brought  nut  in  de- 
tail on  cross-examin.ition  is  within  dis- 
cretion of  court.  M(  Williams  r.  R.  Co., 
146  Mich.  21<J,  109  X.  W.  272. 


HIGHWAYS 

Presumption  of  Icr/aUt;/  of  proccediiwn 
snbxeqiioit  to  orquirinfj  juri.'^diction,  461- 
8;  Ob.stntrtinfi :  sprcial  injury,  472  67; 
Prescription  and  acts  of  others,  474  7S; 
Notice  of  injury,  487-21;  Indcmnifi  : 
tion  of  city,  504-92;  Ownership  of  f:  :, 
507-99. 
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460-1     Heath  v.  Sheetz,  164  Ind.  665, 

74  N.  E.  505;  Soaper  v.  Kimsey,  144 
Ky.  32,  137  S.  W.  797. 

460-3    Relevant  and  irrelevant  facts. 

Location  of  established  ways,  proxi- 
mity to  the  one  proposed  and  accessibil- 
ity to  inhabitants  shown;  but  not  num- 
ber of  miles  of  way  in  town,  taxable 
property,  rate  of  taxation,  amount  of 
the  road  fund  and  number  of  road 
hands.  Sterling  v.  Frick,  171  Ind.  710, 
86  N.  E.   65. 

460-7  Barber  v.  Griffin,  158  N.  C. 
348,   74   S.  E.  110. 

461-8     Bliss  V.  Junkins,  106  Me.  128, 

75  A.  386;  S.  v.  E.  Co.,  114  Minn.  293, 
131    N.    W.    330. 

Over  public  lands. — ^Middleton  v.  Pre- 
sidio County  (Tex.  Civ.),  138  S.  W. 
812. 

Special  statutory  authority  not  neces- 
sary— Horgan  v.  Town,  32  E.  I.  528, 
80  A.   271. 

Presumption  of  jurisdiction  arising 
from  seleetjnen's  return,  original  peti- 
tion lost  and  use  of  way  acquiesced  in 
many  years.  Gushing  v.  Webb,  102 
Me.  157.  66  A.  719. 

Presumption  of  legality  of  proceedings 
subsecpient  to  acquiring  jurisdiction 
arises  after  jurisdiction  appears.  Fow- 
ler P.  Newsoni,  174  Ind.  104,  90  N.  E. 
9;  Bislow  V.  Eitter,  131  la.  213,  108  N. 
W.   218. 

Return  of  proceedings  presumed  true. 
Gorham  v.  Johnson,  157  Mich.  433,  122 
N.  W.  181. 

461-10  Tucson  Con.  C.  Co.  v.  "Reese, 
12  Ariz.  226,  100  P.  777;  Louisville  & 
N.  E.  Co.  V.  Gerard,  130  Ky.  18,  112 
S.  W.  915;  Jensen  V:  County,  55  Or. 
54,  105  P.  96. 

Proceeding  presumed  regular  after  long 
lapse  of  time.  District  of  Columbia  v. 
Jones,  38  App.  Cas.  ^D.  C.)  560. 
Authorities  may  notice  identity  of 
route  described  in  petition  with  that 
in  fonner  petition  adversely  acted  on 
McKaig  V.  Jordan,  172  Ind.  84,  87  N. 
E.  974. 

461-11  See  In  re  Eiddell,  116  N.  Y. 
S.  261. 

Court  order  presumptively  shown  as 
against  collateral  attack  that  petition- 
ers were  freeholders.  Brumley  V.  S., 
83  Ark.  236,  103  S.  W.  615. 
Possession  of  land  presumptive  evi- 
dence of  ownership  in  fee.  Stevens  v 
Sandnes.  108  Minn.  271,  121  N.  W.  902. 
461-12     Proceedings    not    subject    to 


collateral  attack.  Comrs.  v.  Comrs.,  142 
111.  App.  489. 

Presumption  of  regularity  of  proceed- 
ings declared  by  statute.  Sharpe  v. 
Hasev,  141  Wis.  76,  123  N.  W.  647. 
461-13  Young  v.  Milan,  73  N.  H. 
552,  64  A.  16  (evidence  sufficient  show- 
ing waiver  of  notice) ;  Barber  v.  Vin- 
ton, 82  Vt.  327,  73  A.  881  (recital  in 
record  that  action  was  taken  "after 
due  h<^aring"  does  not  show  notice). 
Proceedings  in  court  sufficient  notice. 
Waller  r.  Syck,  146  Ky.  181,  142  S.  W. 
229. 

Selectmen's  return  presumptive  evi- 
dence of  notice  given  on  petition 
Cushing  V.  Webb,  102  Me.  157,  66  A. 
719. 

Court  order  establishing  highway,  re- 
citing giving  of  notice  sufficiently 
shows  service  as  against  collateral  at- 
tack. Brumley  v.  S.,  83  Ark.  236,  103 
S.  W.  615. 

Presumption  that  notice  given  not 
overcome  by  non-essential  entry  show- 
ing contrary.  Molyneux  v.  Grimes,  78 
Kan.  830,  98  P.  278. 
461-14  Affidavit  of  service  aided  by 
being  made  part  of  record  and  return. 
Gorham  v.  Johnson,  157  Mich.  133,  122 
N.  W.  181. 

461-15  Extrinsic  evidence  inadmis- 
sible to  show  notice.  Barber  v.  Vin- 
ton, 82  Vt.  327,  73  A.  -881. 
462-17  Mathis  v.  S.,  11  Ga.  App.  95, 
74  S.  E.  713;  Crans  V.  Durdall,  154  la. 
468,  134  N.  W.  1086;  Eose  v.  Stephens 
(Ky.),  112  S.  W.  676  (prescriptive 
use) ;  Van  Wanning  v.  Deeter,  78  Neb. 
284,  112  N.  W.  902,  78  Neb.  282,  110 
N.  W.  703,  foil.  Henry  v.  Ward,  49  Neb. 
392,  68  N.  W.  518  (action  to  restrain 
road  overseer  from  removing  fences 
from  land  claimed  by  overseer  to  be 
highway,  plaintiff  alleging  no  highway 
existed) ;  Parsons  v.  Eye,  140  N.  Y.  S. 
961;  Wright  V.  Fanning  (Tex.  Civ.),  86 
S.  W.  786;  Evans  V.  Scott,  37  Tex.  Civ. 
373,  83  S.  W.  874.  But  see  S.  v.  E. 
Co.  (W.  Va.),  81  S.  E.  1039.  Comp. 
Smith  V.  Zimmer,  45  Mont.  282,  125 
P.    420. 

Whether  road  is  public  or  private  is 
question  of  law.  Dees  v.  Thompson 
(Tex.  Oiv.),  166  S.  W.  56. 
Burden  to  show  width  of  street  upon 
petitioner.  Kruse  v.  Kemp,  179  Ind, 
650,  102  N.  E.  133. 

Insufficient  evidence. — Palmer  i\  City, 
248  111.  201,  93  N.  E.  765;  Tiffany  'v. 
Town,  126  N.  Y.  S.  910. 
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Presumption  that  city  holds  fee. — City 
of  Springfield  r.  Postal  Tel.  Cable  Co., 
2o3  111.  34G,  97  X.  E.  672. 
Grant  of  land  presumed  when  proved 
Inat  jiublic  has  IkhI  exclusive  posses- 
sion and  use  for  period  barring  action 
for  recovery  of  realty.  Meade  v.  To- 
peka,  7.5  Kan.  61,  88  P.  .574.  Comp. 
Ileacock  v.  Sullivan,  70  Kan.  750,  79 
P.  6.59,  where  it  was  sought  to  enjoin 
authorities  from  ojiening  highway,  de- 
fendants claiming  highway  previously 
laid  out,  burden  on  plaintiff  to  show 
non-existence  of  road.  See  Smith  f. 
Jarvis,  47  Tex.  Civ.  1S.5,  105  S.  W. 
1168.  General  use  for  twenty  years 
raises  presumption  of  all  elements  to 
create  highwav  by  prescription.  Car- 
ter r.  Walker '(Ala.),  65  S.  170. 
462-18  Dickerman  v.  Marion,  122  Til. 
App.  154;  C.  f.  Slagel,  33  Pa.  Super 
514. 

463-19  S.  V.  Hood,  143  Mo.  App.  313, 
126  S.  W.  992. 

463-22  Village  r.  Coyer,  223  III.  96, 
79  N.  E.  54;  Council  Grove  v.  Bowman, 
76  Kan.  563,  92  P.  .5.50  (evidence 
showed  presumptive  existence  of  high- 
way). 

463-23  Leases  admissible  under  gen- 
eral denial  to  show  use  of  highway  per- 
missive. Dennis  v.  Gary,  56  Wash.  112, 
105  P.  172. 

463-24  Comp.  Paulsen  v.  Wilton,  78 
Conn.  58,  61  A.  61,  holding  when  de- 
fendant suffers  default  and  denies 
place  to  be  highway  burden  on  de- 
fendant on  hearing  in  damages  to  prove 
denial. 

Platform  of  railway  station  ivsed  by 
the  ].ublic.  Rudd  r.  Indciiiiiifv  Co.,  114 
Minn.  512,  131  N.  W.  633. 
464-25  Penick  r.  County,  131  Ga. 
385,  62  S.  E.  300;  Atchison,  etc.  R.  Co. 
V.  Haves,  79  Kan.  542,  99  P.  1131.  See 
Northrup  r.  Pike  Tp.,  242  Pa.  1,  88  A. 
781. 

"Road  register"  when  inadmissible. 
Penick  t.  County,  131  <!a.  3S5,  (i2  S.  E. 
300. 

Parts  of  ordinance  admissible  showing 
existence  of  street;  otherwise  as  to 
parts  requiring  railroad  companies  to 
keep  streets  in  repair.  Horton  r.  Se- 
attle, 53  Wash.  316,  101  P.  1091. 
46  4-27  Map  inadmissible  unless  re- 
corded. Tucson  Con.  Co.  v.  Reese,  12 
Ariz.  226.  100  P.  777. 
465-29  Lovington  r.  Adkins,  232  HI. 
510.  S3  N".  E.  1043;  Board  r.  Patrick, 
18   Wyo.   130,   107   P.   74S.     See   Beau- 


mont,   etc.    Co.    f.    Yarborough     (Tex. 
Civ.).  156  S.  W.  252. 
465-31     Penick    r.    County,    131    Ga. 
385,  62   S.   E.  300    (when  opening  date 
involved);  Quinu  r.  Baage,  13S  la.  426, 
114  N.  W.  205.     See  Biglow  r.  Ritter, 
131  la.  213,  108  N.  W.  218. 
Presumed,  after  lapse  of  time,  that  pe- 
titioners for  highway  qualified  ami  sur- 
vev   suflicient   order.      Olwell   V.   Travis, 
140  Wis.  547,  123  X.  W.  111. 
466-38     Action    of   grand    jury    look- 
ing to  repair  of  road  and  expenditure 
of  money  thereon  by  authorities  not  a 
finalitv  as  to  existence  as  public   road. 
King  r.  Council,  (1908),  2  Irish  101. 
466-39     Penick    v.    County,    131    Ga. 
385,   62    S.    E.   300;    Brack    r.   Ochs,   80 
Kan.  433,  102  P.  479. 
City   maps    and   records    not   best   evi- 
dence of  street  locations  on  ground.  In- 
ternational,   etc.    R.    Co.    r.    Morin,    53 
Tex.   Civ.  531.  116  S.  W.   656. 
467-40     Graham    v.  Bailard,  157   Cal. 
96,  106  P.  215;  Todd  f.  Crail,  167  Ind. 
48,  77  X.  E.  402. 
468-41     Todd   V.  Crail,  supra. 
468-46     Village  v.  R.  Co.,  224  111.  101, 
79    X.    E.    678;    Crigler   r.    Xewnian,   29 
Kv.  L.  R.  27,  91  S.  W.  706;  Asbury  v. 
Citv,  161  Mo.  App.  496,  144  S.  W.  127; 
Dow  v.  R.  Co.,  116  Mo.  App.  555,  92  S. 
W,  744;  Ilarriman   r.   Moore,  74  X.  H. 
277,  67  A,  225;  Diehl  r.  R.  Co.,  17  Pa. 
Dist.    961    (grant    presumed    after    con- 
tinuous   use    more    than    forty    years) ; 
Ballard   r    County    (Tex.   Civ.),  126   S. 
W.  56.     Cotup.  Haan  r.  Meester,  132  la. 
709,  109  X.  W.  211,  holding  evidence  of 
use    alone    not    suflicient    to    estab]i.sh 
highwav      See  also  Gosdin  v.  Williams, 
151   Ala.  502,  44  S.  611. 
Proof  of  user  is  inadmissible  to  support 
a    petition    averring    the    establishment 
of  a  highwav  bv  due  proceeding.    Crans 
V.  Durdall.  154  "la.  46S,  134  X.  W.  10>'6. 
"The  mere  fact  that  the  owner  of  the 
servient    estate    never    gave,    and    the 
persons  using  the  passway  never  asked, 
permission   is  not  in   itself  suflicient  to 
overcome   the   presumption   in    their   fa- 
vor    arising     from     the     long  continued 
use  of  the  wav.     Smith   t*.  Pennington, 
l'>2    Kv     355. '91    S.    W.    730,    28    Ky. 
Law  Rep.  1282.  8  L.  R.  A.^  (X.  S.)  1-19; 
Anderson  r.  Southworth.  76  S.  W.  391, 
25  Kv.  Law  Rep.  776;  Rogers  r.  Flick, 
144   Ky    844.   139   S.   W.   1098."    Lvles 
r.  Graves,  147  Kv.  807.  145  S.  W.  762. 
469-47     Dow  v.  R.  Co.,  116  Mo.  555, 
92  S.  W.  744. 
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Parol  evidence  admissible  to  show  par- 
ticular place  was  used  as  street.  Johu- 
ston  V.  Palmetto,  139  Ga.  556,  77  S.  E. 
807. 

Width  of  highway  shown  by  record,  by 
parol,  by  evidence  of  extent  of  travel. 
Illinois  C.  B.  Co.  v.  Smith,  133  Ky.  732 
118  S.  W.  933. 

Errata. — Case  last  cited  in  original  re- 
ported in  25  la.  208. 
470-48     Harriman  v.  Moore,  74  N.  H. 
277,   67   A.    225. 

Location  of  commonly  used  streets  tes- 
tilied  to  by  any  informed  witness. 
Stringfield  f.  S.,  4  Ga.  App.  842,  62  S. 
E.  569;  International,  etc.  R.  Co.  f. 
Morin,  53  Tex.  Civ.  531,  116  S.  "W.  656. 
Comp.  Johnson  v.  S.,  1  Ga.  App.  195,  58 
S.  E.  265. 

470-49  Officer's  testimony  caring  for 
highwav  sufficient.  Anne  Arundel 
County-f.  Carr,  111  Md.  141,  73  A.  668. 
470-50  Extent  of  user  of  street  as 
to  width  immaterial.  Brunner  F.  Co. 
V.  Payne,  54  Tex.  Civ.  501,  118  S.  W. 
602. 

470-52  Paulsen  v.  Wilton,  78  Conn. 
58,  61  A.  61;  Parkey  v.  Galloway,  147 
Mich.  693,  111  N.  W^  348. 
470-54  Penick  v.  County,  131  Ga. 
385,  62  S.  E.  300;  Benton  v.  St.  Louis, 
217  Mo.  687,  118  S.  W.  418.  Contra, 
Norfolk  &  W.  E.  Co.  v.  Board,  110  Va. 
95,  65  S.  E.  531  (refusal  of  county 
court  to  accept  not  affected  by  repairs 
by  officers  nor  by  user).  See  Paulsen 
f.  Wilton,  78  Coiin.  58,  61  A.  61. 
Measurements  of  ground  in  relation  to 
figures  on  plat  shown  by  surveyor. 
Perry  v.  Sheldon,  30  R.  I.  426,  75  A. 
690. 

470-55  Chicago  v.  Wildman,  240  111, 
215,  88  N.  E.  559. 

471-56  Intention  and  acceptance 
must  be  shown.  Penick  v.  County,  131 
Ga.  385,  62  S.  E.  300. 
471-58  Haan  r.  Meester,  132  la. 
709,  109  N.  W.  211.  See  St.  Louis,  etc. 
R.  Co.  V.  R.  Co.,  190  Mo.  246,  88  S.  W. 
634. 

471-59  Merchant  v.  Markham,  170 
Ala.  278,  54  S.  236;  De  la  Guerra  v.' 
Striedel,  159  Cal.  85,  112  P.  856.  In- 
consistent acts  of  landowner  do  not 
show  intention  to  dedicate.  S.  v.  Hood, 
143  Mo.  App.  313,  126  S.  W.  992. 
Conclusive  presumption  of  dedication 
and  acceptance  arises  from  uninter- 
rupted public  use.  Louisville  v.  Tomp- 
kins  (Ky.),  122  S.  W.  174. 


471-61  Davis  v.  S.,  9  Ga.  App.  430, 
71  S.  E.  603;  Ricketson  u.  Village,  130 
N    Y.  S.  794. 

Evidence  held  insufficient  to  establish 
highway  by  user.  Town  of  Great  Scott 
V.  Robinson,  115  Minn.  247,  132  N.  W. 
204. 

473-64  Plaintiff's  admission  in  ac- 
tion to  enjoin  obstruction  that  land 
w^as  defendant's  admissible  as  showing 
plaintiff's  use  was  with  recognition  of 
defendant's  dominion.  Evans  v.  Scott, 
37  Tex  Civ.  373,  83  S.  W.  874.  Im- 
plied admission  may  not  be  proved  to 
show  existence  of  highway.  P.  v.  John- 
son, 237  111.  237,  86  N.  E.  676. 
473-65  See  Isham  v.  S.,  49  Tex.  Cr. 
324,  92  S.  W.  808. 

473-66  Opinions  incompetent  to 
show  whether  place  of  injury  part  of 
highway.  Perry  v.  Sheldon,  30'  R.  I. 
426,  75  A.  690. 

Boundaries  of  old  highway  established 
by  town  officers  on  basis  of  non-judicial 
evidence.  Appeal  of  St.  John's  Church, 
83  Conn.  101,  75  A.  88. 
Common  or  general  reputation  proved 
of  matter  of  iiublic  interest  or  directly 
affecting  people  of  locality,  regardless 
of  whether  the  alleged  right  is  ancient 
or  not.  La  Barre  v.  Bent,  154  Mich. 
520,  118  N.  W.  6;  Morse  v.  Whitcomb, 
54  Or.  412,  102  P.  788. 
473-67  Town  of  Pleasant  View  v. 
Day,  155  111.  App.  120;  S.  v.  Transue, 
131  Mo.  App.  323,  111  S.  W.  523.  Contra, 
Jacobs  v.  S.,  55  Tex.  Cr.  149,  115  S.  W. 
581. 

When   enjoining    highway    obstruction, 
special    in  jury    must    be    shown.     Evans 
V.  Scott   (Tex.  Civ.),  97  S.  W.   116. 
Burden  of  proving  license  or  lawfulness 
of   obstruction    on   defendant.     Kenyon 
V.  R.  Co.,  235  111.  406,  85  N.  E.  660. 
Burden  not   shifted   by   acts   or  belief 
of  public  officers.     Bellevue  v.  Hunter, 
105  Minn.  343,  117  N.  W.  445. 
473-69     See  Town  v.  Pruett,  215  111. 
162,  74  N.  E.  111. 

473-70  S.  V.  Cipra,  71  Kan.  714,  81 
P.  488. 

473-71     Contra,  Town  of  East  Nelson 
V.  Leeds,  158  111.  App.  227. 
474-73     Craighead  v.  S.,  5o  Tex.  Cr. 
339,    116    S.    W.    579    (verbal   authority 
to  locate  road  shown) ;  Isham  v.  S.,  49 
Tex.  Cr.  324,  92  S.  AV.  808. 
Permission    of    mayor    admissible     on 
question    of    wilfulness.      Martin    V.    S. 
(Tex.   Cr.),   162   S.   W.   1145. 
Railroad    company    may    show    offense 
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charged  first  and  commission  in  viola-  j  Presumed  defendant  knows  of  filing 
tion  of  rules  and  positive  instriictious.  of  statutory  notice  of  intention  to  sue. 
S.  r.  R.   Co.,   65   W.   Va.  603,  64  S.  E.    Bogart    f.    New    York,    12S    App.    Div. 


474-77  S.  V.  Rodman,  86  S.  C.  154, 
68  S.  E.  343.  Conlra  in  case  of  long 
permissive  use  of  passway.  Here  de- 
fendant must  show  that  gates  he 
erected  were  at  points  where  the  way 
enters  and  leaves  his  land.  Evans  v. 
Cook,  33  Ky.  L.  R.  7S8,  111  S.  W.  326. 
Where  defendant  claims  superior  title, 
he  h:is  liurdcn  of  jiroviiig  it.  Johnston 
r.  i'aliiietto.  US)  (ia.  794,  77  S.  E.  807. 
Evidence  of  custom  competent  where 
obstiuction  results  from  building  oper- 
ations, and  consideration  is  due  judg- 
ment of  citv  oflicers.  Button  r.  Louis- 
ville (Ky.),"  ns  8.  W.  977. 
Obstruction  by  public  agent  presumed 
lawful.  Lefkovitz  v.  Chicago,  238  111. 
23,  S7  X.   E.  .58. 

Duty  of  third  party  to  remove  obstruc- 
tion or  put  up  signals  iMiiiiatcrial  to 
rights  of  traveler.  Kenvon  v.  R.  Co., 
235  III.  406,  S5  N".  E.  660. 
Burden  on  owner  to  show  want  of  con- 
flict on  boundaries  with  streets.  Perry 
V.  Ball,  52  Tex.  Civ.  134,  113  S.  W. 
588. 

474-78  Prescription  and  acts  of  oth- 
ers—  ICxistfUi-e  of  right  by  prescription 
shown,  and  fact  that  others  maintained 
similar  partial  oljstructions.  Pickrell 
r.  r'arlislc.  135  Ky.  126,  121  S.  W.  1029 
Official  pennission  immaterial.  Cald- 
Avell  r.  Gcori.'o.  96  Miss.  4S!,  50  S.  631. 
475-79  Parker  r.  Bedford,  139  la. 
545,  117  X.  W.  955;  Cunningham  v 
Frankfort,  104  Me.  20-8,  70  A.  441; 
Oillis  r.  Co.,  202  Mass.  222,  88  X.  E. 
7  79  (not  required  to  exclude  every  pos- 
sible theory  of  cause  of  accident  if 
attributable  directly  to  defendant's 
fault);  Beck  r.  Club,  37  Pa.  Super.  521 
(ha]>|iening  of  accident  no  proof  of 
negligence);  Humphries  r.  R.  Co.,  S4 
S.  C.  202,  65  S.  E.  1051;  Wanta  r.  Elec, 
etc.  Co.,  148  Wis.  295,  134  N.  \\\  133. 
Knowledge  as  to  cause  of  defect  admis- 
sible.—Long  r.  Sweeten  (Md.),  90  A. 
7S2. 

Sufficient  evidence. — Pierce  r.  City,  59 
W;!sh.   (iM.   110   p.  537. 
Judicial  notice  of  universal  unevenness 


139.  112  X.  Y.  S.  549. 
Res  ipsa  loquitur  applies  where  no  ex- 
planation of  fall  of  electric  lamp,  with 
live  wires  attached.  Potera  v.  Brook- 
haven,  95  Miss.  774,  49  S.  617. 
475-81  Service  of  notice  of  injury 
shown  by  proof  of  delivery  to  clerk 
in  city  clerk  's  office,  the  clerk  and  as- 
sistant being  absent,  and  by  a  request 
to  deli\er  it  to  the  orticer.  Janse  v. 
Boston,  201  Mass.  348,  87  X.  E.  633. 
475-82  Rule  does  not  apply  whero 
city  attempts  to  authorize  use  of  street 
for  a  fair.  Van  Cleef  v.  Chicago,  144 
111.  App.  488. 

476-83  Greene  Countv  v.  Walker.  10 
Ga.  App.  347,  73  S.  E.  424;  Ft.  Wayne 
V.  Merriman  (Ind.  App.),  90  X.  E.  7S1 ; 
Cunningham  v.  Frankfort,  104  Me.  208, 
70   A.   441. 

Plaintiff  has  the  affirmative. — Tripp  v. 
Wells.  104  Mo.  29.  70  .\.  ."i33. 
Failure  to  register  and  number  auto- 
mobile does  not  affect  owner's  rights 
to  recover  for  injury  thereto.  Hem- 
ming r.  Xew  Haven,  82  Conn.  661,  74 
A.  892.  Otherwise  if  statutory  prohibi- 
tion of  use  of  highways  by  unlicensed 
automobiles.  See  Dudley  i".  R.  Co.,  202 
Mass.  443,  89  X.  E.  25.' 
476-85  Camp.  Carson  r.  Dresden,  129 
App.  Div.  728,  113  X.  Y.  S.  959,  strict 
rule    a]>i>lics. 

Ijocation  of  street  on  which  injury  sus- 
tained shown  bv  general  testimony. 
vScheffer  v.  Hardin,  140  Mo.  App.  13, 
124  S.  W.  5(i;«. 

Statutory  notice  describing  place  of 
accident  and  insulliciencv  of  highway 
aide<l  by  evidence  that  jilace  was  sub- 
sequently pointed  out  to  proper  officer 
RetlejHMining  v.  Rock,  136  Wis.  372,  117 
X.  W.  805. 

477-86  Stanton  r.  Webster,  170 
Mich.  428,  136  X.  W.  421;  Briggs  r.  Tp., 
150  Mich.  3S1,  114  X.  W.  221. 
477-87  Orr  r.  Oldtown,  99  Me.  190, 
58  A.  914;  Whitman  r.  Fisher,  98  Me. 
575,  57  A.  895;  Roth  r.  Comrs.,  115  Md. 
469,  SO  A.  1031;  Briggs  r.  Tp.,  150 
Mich  381,  114  X.  W.  221;  Speck  c 
Bruce,    106   Mich.   550.   132    X.   W.   114, 


and    irregularity    in    walks,    curbs    and     35  L.  R.  A.   (X.  S.)   203;   Humphries  r 


pavements.      Gastel    v.    Xew   Y'ork,    194 

X.   Y.   15.   ?~(\   X.   E.   S33. 
Statutory    notice    of    injury    must    be 
shown       Cunningham    r.    Frankfort,   104 
Me.  208,  70  A.  441. 


R.    Co.,   84    S.    C.    202,    65    S.    E.    1051 
Vollmer  r.  Town.  146  Wis.  630.  132  X. 
W.  542. 
477-88     Chicago    v.    Carlin,    141    111. 

App.  lis. 
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477-89  Holbert  v.  Philadelphia,  221 
Pa.  266,  70  A.  746;  Smith  v.  Gilreath, 
69  S.  C.  353,  48  S.  E.  262. 
478-90  Quarles  v.  City,  138  Mo. 
App.  45,  119  S.  W.  1019.  See  Winclder 
V.  New  York,  129  App.  Div.  45,  113  N. 
Y.  S.  412. 

479-94  See  also  Lvneh  t\  Kineth,  36 
Wash.  368,  78  P.  923. 
479-95  Mayor,  etc.  of  City  v.  Gor- 
don, 167  Ala.  334,  52  S.  430;  Anderson 
V.  Mayor,  6  Penne.  (Del.)  485,  70  A. 
204;  Belleview  v.  England  (Ky.),  118 
S.  W.  994;  Cutting  v.  Shelburne,  193 
Mass.  1,  78  N.  E.  752;  Knight  v.  Citv, 
138  Mo.  App.  153,  119  S.  W.  990;  Kov- 
arik  v.  County,  86  Neb.  440,  125  N.  W. 
1082;  March  r.  Phoenixville,  221  Pa. 
64,  70  A.  274;  Snee  r.  Co.,  24  S.  D. 
361,  123  N.  WL  729;  Bedford  r.  Sitwell, 
110  Ya.  296,  65  S.  E.  471  (knowledge 
of  general  defective  condition) ;  Dralle 
V.  Eeedsburg,  130  Wis.  347,  110  N.  W. 
210. 

Contributory  negligence  must  be  shown. 
Winona  v  Botzet,  169  Fed.  321.  94  C. 
C.  A.  563.  See  infra,  "Negligence," 
854-7.    859-16. 

Knowledge  of  defect  not  determinative 
of  person's  negligence  using  street. 
Cochran  v.  Shirley,  43  Ind.  App.  453, 
87  N.  E.  993;  Cutting  v.  Shelburne,  193 
Mass.  1,  78  N.  E.  752;  Winship  V.  Bos- 
ton, 201  Mass.  273,  87  N.  E.  600. 
Precautions  to  guard  dangerous  place 
in  day  time  shown  by  plaintiff,  know- 
ing thereof,  on  issue  of  care  by  him 
at  night.  Chicago  v.  Thomas,  141  111, 
App.    122. 

480-96  Lerner  i\  Philadelphia,  221 
Pa.  294,  70  A.  755;  Pederson  r.  County, 
54  Wash.  637,  103  P.  1125;  Shriver  V. 
Court,  66  W.  Va.  685,  66  S.  E  1062. 
See  Galveston,  etc.  E.  Co.  f.  Schuessler, 
56  Tex.  Civ.  410,  120  S.  W.  1147. 
Rule  limited  to  where  unusual  condi- 
tion exists.  Stock  v.  Tacoma,  53  Wash. 
226,   101    P.   830. 

Knowledge  of  defect  shown.  Winship 
T.  Boston,  201  Mass.  273,  87  N.  E.  600. 
Unbarricaded  streets  presumably  open, 
and  may  be  used  though  traveler 
knows  of  general  unsafe  condition  if 
knowledge  not  extending  to  danger  in- 
cident to  use.  Scurlock  v.  Boone,  142 
la.  684,  121  N.  W.  369. 
Character  of  defect  and  extent  of  in- 
convenience of  avoiding  it  relevant  on 
question  of  negligence.  March  r.  Phoe- 
nixville, 221  Pa.  64,  70  A.  274. 


Assumption  defect  remedied. — See  Rome 

V.  Brooks  (Ga.  App.),  66  S.  E.  627. 
480-97  Mineral  City  v.  Gilbow,  81 
O.  St.  263,  90  N.  E.  800.  Comp.  Dob- 
bins V.  Co.,  163  Ala.  222,  50  S.  919.  ' 
Absence  of  light  where  defect  long 
existed  relevant.  Wallace  f.  New  Ha- 
ven, 82  Conn.  527,  74  A.  886. 
480-98  City  of  Mobile  t\  Webster, 
4  Ala.  App.  470,  59  S.  185;  Anderson 
V.  Mayor,  6  Penne.  (Del.)  485,  70  A. 
204;  Valley  Tp.  v.  Stiles,  77  Kan.  557, 
95  P.  572;  Mayfield  v.  Hughley  (Ky.), 
122  S.  W.  838;  Abbott  v.  Rockland,  105 
Me.  147,  73  A.  865;  Wolverton  V.  Vil- 
lage, 171  ]\Gch.  419,  137  N.  W.  211; 
Orser  v.  New  York,  193  N.  Y.  537,  86 
N.  E.  523;  Portsmouth  v.  Houseman, 
109  Va.  554,  65  S.  E.  11.  Contra  if 
defect  caused  by  city's  agents.  Sche- 
lich  V.  Mavor,  1  Boyce  (Del.)  57,  74 
A.  367;  Tabor  v.  Buffalo,  136  App 
Div.  258,  120  N.  Y.  S.  1089  (defect 
caused  by  authorized  opening).  See 
483-7,  infra. 

Duty  to  give  notice  of  injury  not  ex- 
cused   by    city's    knowledge    of    defect 
causing    injury.      Forsvth    v.    Saginaw, 
158   Mich.   201,  122  K  W.  523. 
481-99     Belleview  v.  England   (Ky.), 

118  S.  W.  994. 

481-1  Vonkev  v.  St.  Louis,  219  Mo. 
37,  117  S.  W.  733. 

482-2  Brennan  r.  New  York,  130 
App.  Div.  267,  114  N.  Y.  S.  578;  Hol- 
bert V.  Philadelphia,  221  Pa.  266,  70 
A.  746. 

482-3     See   ibid. 

483-5  Rome  v.  Brooks  (Ga.  App.), 
66  S.  E.  627;  Burnside  v.  Smith   (Ky.), 

119  S.  W.  744;  Franklin  v.  Wforcester, 
204  Mass.  22,  90  N.  E.  404;  Moriartv 
V.  New  York,  132  App.  Div.  10,  116 
N.  Y.  S.  323  (portable  stone);  Beck 
V.  Club,  228  Pa.  173,  77  A.  448;  Smith 
V.  Tacoma,  51  Wash.  101,  98  P.  91. 
483-6  Miller  r.  Mullan,  17  Ida.  28, 
104  P.  660;  Ferguson  v.  Waverly,  128 
App.  Div.  697,  112  N.  Y.  S.  891. 
483-7  Wallace  r.  New  Haven,  82 
Conn.  527,  74  A.  886;  Miller  v.  Mullan, 
17  Ida.  28,  104  P.  660;  Connelly  V. 
Boston,  206  Mass.  4,  91  N.  E.  998;  Mor- 
ritt  V.  Co.,  215  Mo.  299,  115  S.  W.  19; 
Orser  v.  New  York,  193  N.  Y.  537,  86 
N.  E.  523  (loose  stone);  Herndon  v. 
County,  83  S.  C.  551,  65  S.  E.  820; 
Portsmouth  r.  Houseman,  109  Va.  554, 
65  S.  E.  11.  See  Sutter  r.  Kansas  Citv, 
138  Mo.  App.  105,  119  S.  W.  1084,  ap- 
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plyinjr  strict  rr.lo  to  continuinp  act. 
Nuniber  ard  duties  of  various  employes 
(■om)ictent.  Spaliliii;,'  c.  Zie<;ler,  173 
Mo.  Aim..  f-9S.  Kifi  S.  W.  14. 
Notice  implied  where  flofoiidant  causerl 
dofoct.  Burditt  r.  Winchester.  205 
IVfass.  493,  91  N.  E.  880.  See  480-98, 
supra. 

Rule  where  danger  intermittent. — See 
■Rome  r.  Brooks  ((!a.  Apii.),  W  S.  E. 
r.27. 

Actual  notice  sliown  by  direct  or  cfr- 
cuiuetantial  evidence.  Not  i)roved  by 
showing  notice  to  j>olice  oflicer,  as  cus- 
tomary, and  that  such  otficors  ordinar- 
ily reported  to  proper  ofTicer.  Al)bott 
r'.  Rockland,  lOo  Me.  147,  73  A.  865. 
484-S  Weinhardt  r.  New  Orleans, 
125  La.  3.")1,  51  S.  286;  Merritt  r.  Co., 
215  :Mo.  299,  115  S.  W.  19;  Perry  v. 
Sheldon,  30  R.  I.  42fi,  75  A.  690;  Hern- 
don  V.  County,  83  S.  C.  551.  65  S.  E. 
820. 

Communication  to  day  laborer  Incom- 
petent. Moiids  V.  Town  of  Dunn,  163 
N.  C.  108,  79  S.  E.  303. 
Expressions  of  opinion  to  proper  officer 
as  to  sufficiency  of  work  sliown.  Heb- 
crling  r.  Warrensburg,  133  Mo.  App. 
-n.    113  S.  W.  673. 

Knowledge  of  rumors  of  other  acci- 
dents at  place  shown.  R'edepenning 
r.  Rock,  136  Wis.  372,  171  N.  W.  805. 
484-10  Central  Union  Tel.  Co.  r.  Con- 
noaut,  167  FeJ.  274,  93  C.  C.  A.  196; 
Servoss  r.  Amsterdam,  64  "^lisc.  6()7, 
120  N.  Y.  S.  2S0.  f^ee  St.  Paul  \\  llvs- 
lop.  174  Fed.  391,  98  CCA.  609.  "in- 
sjtectiou  shortly  before  accident  shown, 
llerndon  v.  County,  83  S.  C  551,  65 
P.   E.   820. 

485-11  Billings  r.  Snohomish,  51 
Wash.  135,  98  P.  107.  See  Servoss  v. 
Amsterdam,  64  Misc.  667,  120  N.  Y.  S. 
2S0. 

485-13     See     Tvouisville     v.    Lambert 
(Ky.),   11  n  S.   W.   261. 
Existence  and  repair  of  defect  in  vicin- 
ity of  that  specified  in   notice  may  bo 


122  S.  W.  838;  Merritt  t\  Co.,  215  Mo. 
299,  115  S.  W.  19  (one  month);  Tucker 
f.  O'Brien,  117  N.  Y.  S.  1010;  Apker 
f.  Hociuiam,  51  Wash.  567,  99  P.  746 
(thirty  days). 

486-16     Weinhardt    r.    New    Orleans, 
12.'   La.  351,  5]    S.  -J"*!!. 
Defendant  must   show  insufficiency   of 
time    to    make    repairs.      Weinhardt   v. 
New  Orleans,  sujtra. 
486-17     Holliday     r.    Mayor,   10   Ga. 
App.  7n9,  74  S.  E.  67. 
In   rebuttal   of  permit   to   temporarily 
obstruct     street,     competent     to     siiow 
dangerous  character  of  temporary  walk 
constructed.     Fuhrman  v.  Eng.  Co.,  156 
Wis.  650,  146  N.  W.  796. 
Safety    and    convenience    of    highway 
determined    with    reference    to    spi-<-ial 
facts  and    conditions   exi.sting,   such   aa 
location,    nature   and    extent   of   travel. 
Cunningham  r.  Frankfort,  104  Me.  208, 
70  A.  441. 

Opinions  as  to  necessity  for  drain  or 
ditch,  inailmissible.  Gallagher  r.  Tip- 
ton. 133  Mo.  App.  557,  113  S.  W.  674. 
487-19  Havner  r.  Schaghticoke.  126 
App.  Div.  498,  110  N.  Y.  S.  714;  Bat- 
dorff  r.  Oregon  City,  53  Or.  402.  100 
P.  937.  Contra  where  officer  sued  for 
malfeasance.  Ibid,  cit.  Bennett  V. 
Whitnev,  94  N.  Y.  302. 
487-20  Tavlor  r.  Manson,  9  Cal. 
App.  382,  99  "p.  410. 
487-21  See  Mavfield  r.  Hughley 
(Ky.),  122  S.  W.  S.^^. 
Streets  in  annexed  territory.— AVbere 
injiry  oc<-urs  on  street  in  territory  re- 
cently annexed  city  may  show  extent 
and  condition  of  streets  in  such  terri- 
tory, lai'k  of  lighting  facilities  and  dif- 
ficultv  in  wav  of  repairing.  Richmond 
r.  Mason,  ln!)  Va.  546,  (]r,  S.  E.  8. 
Notice  of  injury. — Proof  of  compliance 
with  statute  rc(|uiring  notice  of  the 
injury  to  certain  official  necessary.  No 
presum|>tion  that  notice  given  clerk 
was  communicated.  Huntington  r.  Ca- 
lais.  M"    Mc.    111.   73    A.   ^29. 


proved   if  nature  of  materials  affected    Excessive  speed  of  automobile  and  ab- 
such    that   lapse    of   time   would    result  |  sence  of  lights  shown.     Lauson  i'.  Fond 
in    decav.      Bleistine    r.    Chelsea,    204    du  I^c.  141   Wis.  57.  123  N.  W.  629. 
Mass.  105,  90  N.  E.  526.  i  487-22     Herndon  r.  City,  34  Utah  66, 

485-14     Bleistine    r.    Chelsea,    suprn.  '  95  P.  646. 

Length  of  time  defect  resulting  from  488-24  Ex]iert  may  testify  88  to 
rotting  of  wood  existed  shown  by  jnoof  method  of  examining  bridge  to  learn 
of    condition    when    accident    occurre.l.  [  condition.      Creenway    r.    County,    144 


Tilton   r.   Haverhill.  203   Mass.   5S0.  .<59 
N.  E.  1040. 

486-15     C.raham   r.  Rockford.  142  HI. 
App.  306;   Mayfield   r.   Hughley   (Ky.), 
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Ta.  332.  122  N.  W.  943. 
488-25  Opinions  as  to  existence  of 
danger  inadmissible.  Wicker  c.  Alton, 
140  111.  App.  135. 
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Non-expert  testimony  based  on  hypo- 
thetical question,  improper,  but  not  re- 
versible error.  Seidel  V.  Woodbury,  81 
Conn.  65,  70  A.  58. 

Use  of  temporary  walk  hy  plaintiff  on 
day  of  injury  and  prior  thereto  shown 
to  establish  use  by  public.  Hughes 
f.  Detroit,  161  Mich.  283,  126  N.  W. 
214. 

Age  of  reconstructed  bridge  material. 
Greenway  v.  County,  144  la.  332,  122 
N.  W.  943. 

489-30  Campbell  v.  City,  239  Mo. 
455,   144  S.  W.  408. 

490-33  Wallace  v.  New  Haven,  82 
Conn.  527,  74  A.  886. 
490-34  Cunningham  v.  Frankfort, 
104  Me.  208,  70  A.  441. 
491-37  Witt  V.  Latimer,  139  la.  273, 
117  N.  Wl  680  (testimony  related  to 
day  of  injury) ;  Falldin  'i\  Seattle,  57 
Wash.  307,  106  P.  914  (if  confined  to 
locality). 

491-38  Witt  v.  Latimer,  139  la.  273, 
117  N.  W.  680.  See  Cupp  v.  Elmira, 
126  App.  Div.  539,  110  N.  Y.  S.  742. 
491-39  See  voL  8,  p.  922,  n.  91;  vol. 
11,  p.  820,  n.  6,  and  supplements  thereto. 
492-40  Miller  v.  Mullan,  17  Ida.  28, 
104  P.  660  (if  no  question  as  to  place 
of  injury  and  defect  alleged  not  a 
special  one) ;  City  of  Covington  u. 
Westbay,  156  Ky.  839,  162  S.  W.  91. 
See  Strand  v.  Co.,  136  la.  68,  113  N.  W. 
488.  And  see  vol.  8,  p.  923,  n.  92,  anc[ 
supplement   thereto. 

Eumors  of  condition  of  way  cannot  be 
proved.  Miller  v.  Mullan,  17  Ida.  28, 
104  P.  660. 

492-41     Similar   acts    of   other   com- 
missioners admissible.     Kent  v.   Town, 
80    Misc.    560,    141    N.   Y.   S.   932. 
492-42     Brodie  V.  Lewistown,  164  111. 
App.    335;    Servoss    v.    Amsterdam,    64 
Misc.    667,   120    N.   Y.    S.    280;    Korten- 
dick  V.  Waterford,  142  Wis.  413,  125  N. 
W.  945.     See  vol.  8,  p.  922,  n.  90,  and 
supplement   thereto. 
493-47     Hartford  v.  Hause,   106   Md 
439,  67  A.  273.     See  vol.   8,  p.  908,  n. 
40,   and   supplement   thereto. 
494-48     Falldin  v.  Seattle,  57  Wash. 
307,  106  P.  914. 

494-51  Jones  v.  Seattle,  51  Wash. 
245,  98  P.  743.  See  vol.  8,  p.  905,  n. 
35,  and  supplement  thereto. 
495-53  Madisonville  v.  Stewart 
(Ky.),  121  S.  W.  421  (not  harmful  if 
existence  of  defect  not  controverted); 
Perry  v.  Sedalia,  168  Mo.  App.  235,  153 
S.  W.  536;  Woods  v.  Poplar  Bluff,  136 


Mo.  App.  155,  116  S.  W.  1109;  Eedepen^ 
ning  V.  Rock,  136  Wis.  372-,  117  N.  W. 
805.  See  vol.  8,  p.  914,  n.  67  et  seq., 
and  supplement  thereto.  Contra,  Tise 
V.  Thomasville,  151  N.  C.  281,  65  S.  E. 
1007. 

"As  tending  to  establish  the  defend- 
ant's negligence  the  court  below  admit- 
ted evidence  of  the  condition  of  the 
coal  hole  30  days  after  the  accident, 
and  that  the  defendant  then  caused  it 
to  be  repaired.  This  evidence  was  re- 
ceived over  the  objection  and  excep- 
tion of  the  defendant,  and  constituted 
prejudicial  error.  Whether  the  defend- 
ant was  negligent  was  a  question  which 
should  have  been  decided  upon  the 
facts  as  they  existed  at  the  time  of 
the  accident.  Clapper  v.  Town  of  Wa- 
terford, 131  K  Y.  382,  30  N.  E.  240." 
Lewis  V.  Gleason,  123  N.  Y.  S.  36. 
If  such  evidence  received  without  ob- 
jection testimony  as  to  dates  of  repairs 
harmless.  W^itt  P.  Latimer,  139  la. 
273,  117  N.  W.  680. 

496-56  City  of  Hammond  v.  Jahnkej, 
178  Ind.  177,  99  N.  E.  39;  Tise  v.  Thorn- 
asville,  151  N.  C.  281,  65  S.  E.  1007. 
Subsequent  repairs  shown  to  meet  con- 
tentions that  condition  of  highway  pre- 
vented repairs,  and  that  officers  were 
misled  by  statutory  notice  of  defect. 
Redepenning  v.  Rock,  136  Wis.  372,  117 
K  W.  805.  And  to  identify  place  of 
injury.  Kelley  t\  Boston,  201  Mass. 
86,  87  N.  E.  494. 

496-57  Time  of  repairs  shown  in  re* 
buttal.  Tise  v.  Thomasville,  151  N,  C. 
281,  65  S.  E.  1007. 

4D6-59     Williams  v.   Inhab.   of   W5n- 
throp,  213  Mass.  581,  100  N.  E.  1101. 
497-60     Apker  r.  Hoquiam,  51  Wash. 
567,   99    P.    746,   injuries   to    others   in 
same  accident. 

497-62  Terry  v.  Village  of  Perry, 
199  N.  Y.  79,  92  N.  E.  91;  Friedman 
r.  NeAV  York,  63  Misc.  310,  116  N.  Y. 
S.  750;  Smith  v.  Tacoma,  51  Wash.  101, 
98  P.  91.  But  see  Williams  v.  Inhab. 
of  Winthrop,  213  Mass.  581,  100  N.  E. 
1101. 

498-64  Flansburg  v.  Town,  205  N. 
Y.  423,  98  N.  E.  750;  Gastel  v.  New 
York,  194  N.  Y.  15,  86  N.  E.  833. 
498-66  Winona  v.  Botzet,  169  Fed. 
321,  94  C.  C.  A.  563,  fright  by  steam 
whistle. 

Proof  other  horses  not  frightened  in- 
admissible. Kent  r.  Town,  SO  Misc. 
560,  Ml  N.  y.  S.  932. 
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409-G8  City  of  Covinprton  v.  West- 
bav,  ]•'><)  Kv.  839,  l(i2  S.  Wl  91;  Lamb 
f.  Lake  Tj..,  175  Mich.  77,  140  X.  W. 
1009;  Falblin  V.  Seattle,  57  Wash.  307, 
106  P.  914.  See  vol.  8,  p.  929,  n.  18, 
an;l  8up])leinent  thereto.  Hut  see  Wil- 
liams /•.  Iiihab.  of  Winthrop,  213  Mass. 
581,  TOO  N.  E.  1101. 
499-*>9  Denver  v.  IMaurer,  47  Colo. 
209.  KH)  P.  875.  See  vol.  8,  p.  932,  n. 
?A),  ami  suj^plement  thoroto. 
499-70  Denver  v.  Maiuer,  supra. 
Nor  upon  question  whether  city  could 
not  discover  defect.  Indianapolis  v. 
Slider  (Ind.),  105  N.  E.  56. 
499-71  Garske  v.  Rid^'eville,  123  I 
Wis.  503,  102  N.  W.  22.  Sec  vol.  8,' 
p.  931,  n.  29,  and  supplement  thereto. 
500-72  Contra,  Gould  v.  Ilutchins, 
7:'.  X.  11.  69,  58  A.  1046,  admissible  if 
not  too  remote.  See  vol.  11,  p.  815, 
n.  81,  and  supjdenient  thereto. 
Burden  on  i)laintiff  to  sliow  ordinary 
care  to  avoid  injury  throuirh  collision. 
Nadeau  v.  Sawyer,  73  N.  H.  70,  59  A. 
369.  See  Kiernan  v.  Cashiu,  92  N. 
Y.  S.  255.  Where  pedestrian  seeks  re- 
covery for  injury  sustained  by  beinji 
struck  by  automobile  burden  on  him 
to  show  negligence  on  part  of  defend- 
ant constituting  proximate  cause  of  in- 
jury. Simeone  v.  Lindsav,  6  Penne. 
(Del.)  224,  65  A.  778. 
Burden  does  not  shift  when  plaintiff 
is  a  child — '\^lhere  a  bicycle  ri<l('r  col- 
lided with  a  pedestrian,  and  latter 
brought  action,  the  fact  that  plaintiff 
was  a  child  and  defendant  a  man  does 
not  shift  the  burden  from  jdaintiff  to 
defendant  to  show  which,  if  either, 
was  to  blame.  Leo  r.  Jones,  181  Mo. 
291,  79  S.  W.  927. 

Burden  of  proving  contributory  negli- 
gence.— In  an  action  by  a  traveler  on 
a  highway  for  injury  from  collision 
with  vehicle  burden  on  defendant  to 
show  plaintiff's  contributory  negli- 
gence. Standard  O.  Co.  r.  Hartman, 
Ki-J  :\rd.  563,  62  A.  805. 
Condition  of  highway  remote  from 
place  of  accident, — Where  a  jdaintiff 
was  injured  by  reason  of  the  fact  that 
his  horse  was  frightened  by  a  passing 
automobile,  evidence  inadmissible  as  to 
condition  of  the  highway  three  hundred 
feet  from  where  defendant's  witness 
saw  the  automobile  and  some  distance 
from  where  accident  occurred.  Strand 
r.  Co..  136  Ta.  6S,  113  X.  W.  }<i^. 
Testimony  as  to  noise  of  automobile. 
Where   an   action   was   brouizht    for    in- 


juries resulting  from  fright  of  plain- 
tiff's horse  by  automobile,  testimony 
admissible  showing  machine  made  more 
noise  than  any  other  witness  had 
heard.  Fletcher  v.  Dixon,  107  Md.  420, 
6S   A.   875. 

500-73  See  vol.  S,  p.  ©49,  n.  23,  and 
siiiipioment  thereto. 

500-76     Comp.    Howard    f.   Osage,   89 
Kan.   205,   132   P.   187. 
500-77        Heberling    v.    Warrensburg, 
133   Mo.  App.  544,  113  S.  W.  673. 
501-78     SoV)riety    of    persons    accom- 
jianying    j>laiiitiff    when    injure<l    on    a 
sidewalk  immaterial.     Jones  «;.  Seattle, 
51    Wash.  245,  98  P.  743. 
Defendant's   understanding   of    charac- 
ter    of     horse     matcri.-il.       TVrryall     V. 
Youlden,  76  X.  11.  ."!s.  S5  A.  7s6. 
Intoxication  of  plaintiff  shown.  Ander- 
son  V.  Mavor,  6  Penne.   (Del.)   485,  70 
A.  204. 

5(H-80  See  vol.  8,  p.  948,  n.  14,  and 
suj  nlement  thereto. 

5<»3-84  See  vol.  9,  p.  777,  n.  1<5.  and 
su]>plement   thereto. 

502-85     But  see  vol.  9,  p.  778,  n.  21, 
and   supplement  thereto. 
503-S7     See  vol.  9,  p.  772,  n.  5.  and 
supplement  thereto. 

503-91  Cole  r.  Barber  (R.  L),  82  A. 
1  29. 

504-92  Contra  if  not  made  in  dis- 
charge of  dutv.  Escher  v.  Countv,  146 
la.  738,  125  X.  W.  810. 
Indemnification  of  city  by  contractor 
caniuit  be  sliown.  Iluirhos  r.  Detroit, 
161  Mi.h.  283,  126  X.  W.  214. 
504-93  Appeal  of  St.  John's  Church, 
S3  Conn.  101,  75  A.  SS;  Ilighwav  Comrs. 
r.  Kinahan,  240  111.  593,  88  X.' E.  l;U4 
(evidence  must  be  clear  and  satisfac- 
torv);  riiillips  V.  R,  Co.,  S9  7\an.  S35, 
133  P.  429;  Lowe  v.  Co.,  25  S.  D.  393, 
126  X.  W.  609. 

Evidence  held  sufficient. — Hart  r.  Vil- 
lage. s9  Xcb.  11^.  i;;i  X.  w.  816. 

Effect  of  adverse  possession. — Town  of 
Red  Bluff  r.  Walbri.lgo,  15  Cal.  App. 
770,  iKi  P.  77;  S.  r.  De  Vail.  157  Mo. 
App.  587,  138  S.  W.  667;  Iforgan  v. 
Town.  32  R.  I.  528,  SO  A.  271. 
506-95  Actual  nonuser  must  be 
proved  under  circumstaiu  os  clearly  in- 
dicating intention  to  surrender  and 
abandon  public  right.  Ilighwav  Comrs. 
r.  Kinahan,  240  m.  :193.  SS  X.  E.  I044 
Nonuser  of  part. — Town  of  Red  Bluff 
r.  Walbridge,  15  Cal.  App.  770,  116  P 

506-96     Town  of  Red  Bluff  v.  Wal- 
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bridge,  supra;  Walker  v.  Syck,  146'  Ky. 
ISl,    142    S.    W.    229. 
Substituted   highway   must   be   legally 
adopted.     Lowe   v.   Co.,   25   S.   D.   393, 
]2fi   N.  W.  609. 

507-97  Nature  of  acts  more  signifi- 
cant than  time  of  nonuser.  Mason  v. 
Ross,  75  N.  J.  Eq.  136,  71  A.  141. 
507-98  Lyons  v.  Mullen,  78  Neb.  151, 
110  N.  W.  74^3;  Lowe  v.  Co.,  25  S.  D. 
393,  126  N.  W.  609. 

507-99  Ownership  of  fee  in  village 
streets  presumed  in  abutting  owners. 
Ward  V.  Kropf,  120  N.  Y.  "S.  476. 


HOMESTEADS    AND     EXEMPTIONS 

Removal  presumptively  permanent,  542- 
40;  Pres^imption  of  ownersMp  of  per- 
sonalty stored  on  homestead,  558-16. 

See  Homesteads  and  Exemptions,  11 
Standard  Proc. 

512-1  Finding  against  existence  of 
homestead.  Snipes  v.  Morton  (Tex. 
Civ.),  144  S.  W.  286. 
512-2  Cowan  v.  Staggs,  144  ^.la.  178, 
59  S.  153;  Allen  v.  Shires,  47  Colo.  433, 
107  P.  1070;  Smith  v.  Spafford,  16  N. 
D.  208,  112  N.  W.  965. 
Dwelling  may  be  on  adjoining  land. 
Gibbs  V.  Adams,  76  Ark.  575,  89  S.  Wi. 
1008  (separation  of  land  from  dwelling 
by  street  not  conclusive  as  to  right  to 
claim  it  as  part  of  homestead) ;  Mann 
V.  Jenkins,  33  Ky.  L.  R.  589,  110  S.  W. 
387 

5115-3  IT.  S.  V.  Richards,  149  Fed. 
443;  Flowers  v.  Co.,  89  Ark.  506,  117 
S.  W.  547. 

514-6  Houston  I.  &  B.  Co.  v.  Sharp 
(Tex.  Civ.),  114  S.  W.  180. 
514-8  U.  S.  V.  Richards,  p9  Fed. 
443;  Zollinger  v.  Dunnaway,  105  Mo. 
App.  36,  78  S.  W.  666;  Parker  v.  Cook, 
57  Tex.  Civ.  234,  122  S.  W.  419. 
515-11  Contra  where  she  left  former 
homestead  on  remarriage.  Stobaugh  v. 
Irons,  243  111.  55,  90  N.  E.  272. 
515-12  Steele  v.  Robertson,  75  Ark. 
228,  87  S.  W.  117;  Gibbs  v.  Adams,  7G 
Ark.  575,  89  S.  W.  1008;  Matthews  v. 
Jeacle,  61  Fla.  686,  55  S.  865;  Somers 
V.  Somers  (S.  D.),  146  N.  W.  716;,  Roe 
V.  Davis  (Tex.  Civ.),  142  S.  W.  950; 
Cobb  t\  Collins,  51  Tex.  Civ.  63,  111  S. 
W.  760.  See  Cunninaham  v.  Marshall, 
94  Neb.  302,  143  N.  "W.  197. 
Presumption  in  favor  of  homestead 
where  party  lived  on  jneraises  at  time 
material     furnished     for     which     lien 


claimed.     Lamb   L.   Co.  v.  Roberts,   23 
S.  D.   191,  121   N.  W.  93. 
516-14     Gillespie  v.  Co.,  236  111.  188, 
86  N.  E.  219. 

517-18     Dawson    Co.   v.   Hudson,    IV, 
Ga.  846,  74  S.  E.  796. 
518-21     Non-use   of  party  for  home- 
stead  purj^oses,  not  decisive.     Green  v. 
Richardson,  122  La.  361,  47  S.  682. 
522-34     Phillips  v.  Williams,  130  Kv. 
773,  113  S.  W.  908. 
522-36     Sloss-S.  'S.  &  I.  Co.  v.  House, 
157    Ala.    663,    47    S.    572.      See    infra, 
"Intent,"   597-39. 

523-46  Parol  testimony  competent 
to  show  application  made  for  home- 
stead. McLamb  v.  Lambertson,  4  Ga. 
App.  553,  62  S.  E.  107. 
524-50  Morris  1>.  Simmons  (Tex. 
Civ.),  138  S.  W.  800;  Thigpen  v.  Rus- 
sell, 55  Tex.  Civ.  211,  118  S.  W.  1080. 
525-52  Watson  v.  Bk.,  56  Tex.  Civ. 
138,  119  S.  W.  915. 

526-56     Rogers    v.    Brotherhood,    131 
Mo.  App.   353,  111   S.  W.  518. 
526-57     Sheehy  f.  Scott,  128  la.  551, 
104   N.    W.    1139;    Fox  v.  Bk.,   126    la. 
481,  102  N.  W.  424. 

526-58     Eastern  Kentucky  Asylum  v. 
Cottle,   143   Ky.   719,   137   S.  W.'  235. 
527-64  See  Davis  v.  Low,  66  Or.  599, 
135  P.  314. 

528-69  Adjudication  of  bankru]it 
court,  conclusive  upon  bankrupt's  cred- 
itor. Morton  V.  Jones,  136  Ky.  797, 
125  S.  W.  247. 

529-74  See  Balance  v.  Gordon,  247 
Mo.  119,  152  S.  Wf  358. 
533-99  Victor  r.  Grimmer,  118  Mo. 
Ar.p.  592,  95  S.  W.  274;  Drought  v. 
Stall  worth,  45  Tex.  Civ.  159,  100  S. 
W.  188. 

533-1  Gebhart  v.  Merchant,  84  Ark. 
359,  105  S.  W.  1034;  St.  Mary  Bk.  & 
Tr.  Co.  V.  Daigle,  128  La.  758,  55  S. 
345;  Wiener  v.  Zweib  (Tex.  Civ.),  128 
S.  W.  699. 

534-2     Drought  v.  Stallworth,  45  Tex. 
Civ.  159,  100  S.  W.  188. 
534-3     Evidence     showing     abandon- 
ment.     Burns    i?.    Parker    (Tex.    Civ.), 
137  S.  W.  705. 

534-4  Tyrrell  v.  Shannon,  147  la.  184, 
123  N.  W.  325;  Am.  Nat.  Bk.  t\  Math- 
ews (Ky.),  124  S.  W.  811;  National  Bk. 
r.  Chamberlain,  72  Neb.  469,  100  N.  W. 
943;  Thigpen  v.  Russell,  55  Tex.  Civ. 
211,  118  S.  W.  1080;  Armstrong  V. 
Neville  (Tex.  Civ.),  117  S.  W.  1010 
(conditional  intent  not  material). 
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5.T3-7  Holm  v.  Pauly,  11  ('al.  App. 
72 !,  100  P.  Jiif). 

535-8  Elliott  V.  Parlin,  71  Kan.  66.3, 
81  P.  500;  Scilert  r.  Me  Anally,  2:i3  Mo. 
505,  122  S.  W.  1004;  Doinan  i,\  Fenton 
(Nob.),  147  N.  W.  201);  WhJtfonl  r. 
Kinzel,  92  Neb.  373,  13S  N.  \\\  597, 
90  Xeb.  573,  133  N.  W.  1124;  Gaar  v. 
Burgc,  49  Tex.  Civ.  599,  110  S.  W.  181; 
I)r()ii<.'ht  V.  Stallworth,  45  Tex.  Civ. 
159,  100  S.  W.  ISS  (presumption  as  to 
continuance);  Baker  v.  Ma^'ce  (Tex. 
Civ.),  130  S.  W.  IIGI;  Jont's  i\  Kep- 
Toiil,  17  Wyo.  4f)S,  100  P.  <)23. 
Effect  of  abandonnieut  of  family  by 
husband. — .Somera  r.  iSomers,  27  S.  D 
500.  131  N.  \V.  1091. 
5.16-9  Vittcngl  v.  Vittcngl,  15G  la. 
41.  135  N.  W.  03;  Sno(l;,'rass  r.  Copplo, 
131  Mo.  Apj).  340,  111  S.  W.  ,S45  (prima 
facie  evidence  only);  Iloefling  r.  Thulc- 
ineyer  (Tex  Civ.),  142  S.  W.  102;  Rock- 
well r.  Hudgens,  57  Tex.  Civ,  504,  123 
S.  W.  185. 

53G-10  Embry  v.  Bk.,  12."  La.  110, 
51  fS.  S7;  Bennett  r.  Dcmpsoy,  94  Miss. 
400,  48  S.  901  (removal  froni  stato  not 
essential;   statute). 

536-13  Stephen  Putney  Shoo  Co.  ». 
White.  172  Ala.  89,  55  S.  503. 
Widow's  failure  to  file  declaration  on 
removal,  not  conclusive.  Sewell  V, 
Scwrll,  150  Ala.  OK),  47  S.  204. 
537-14  Armstrong  r.  Neville  (Tex. 
riv.).  117  S.  W.  1010. 
537-15  Matthews  r.  Jeaele,  61  Fla. 
(iso.  r,.-,  S.  865;  Am.  Nat.  Bk.  r.  Math- 
ews (Ky.),  124  S.  W.  Sll;  Collins  r. 
Bounds,  82  Miss.  447,  34  S.  355;  Snod- 
grass  r.  Copple,  131  Mo.  App.  346,  111 
S.  W.  845;  Victor  r.  (Jrimmer,  118  Mo. 
App.  592,  95  S.  W.  274;  Meyer  D.  Co. 
r.  Bybee,  179  Mo.  354.  78  S.  W.  579; 
Ayres  r.  Patton,  51  Tex.  fiv.  ISO,  111 
S.  W.  1079;  .lones  r.  Kepford,  17  Wyo. 
•\i\^,  100  p.  923. 

537-18     Alvord  Nat.  Bk.  r.  Ferguson 
(Tex.  Civ.),   126  S.   W.  022. 
538-21     Wiener  r.  Zweib  (Tex.  Civ.), 
12*^    S.    W.    699;    Jones    V.   Kepford,    17 
Wvo.  408,  100  P.  923. 
538-23     Somers    r.    Somers,   27   S.   D. 
500.    ini    N.  W.    1091. 
538-23     Making     entry     on     govern- 
ment   land   in   another   state,   indicative 
of  intention  to  abandon  homestead,  but 
is    not     abandonment    if     no    removal. 
Kimberlin  v.  Cordon,  139  Mo.  Ajip.  464, 
122  S.  W,  1144. 

539-28  Death  of  wife  .loea  not  give 
occasion    for    setting    apart    homcstcatl 


to   husband,  presumption  being  he  will 
continue     to     occU[)y     it.        Wiener     v. 
Zweib    (Tex.  Civ.),  128  S.  W.  699. 
540-31     Smith    I'.  Spafford,   IC   N.   D. 
20S,  112  N.  W.  965. 

542-37  Swift  r.  Kleckner,  146  Mich. 
91,  109  N.  W.  34;  Ungers  v.  Chapman, 
146  ^fich.  643,  109  N.  W.  1124;  Smith 
V.  Spafford,  16  N.  D.  208,  112  N.  W, 
965;  Kockwell  v.  ITudgens,  57  Tex.  Civ. 
504,  123  S.  W.  185  (pendency  of  crim- 
inal proceedings,  circumstances  un<ler 
which  claimant  returned  and  subse- 
quent jiavment  for  homestead);  Gaar 
V.  Burge,"  49  Tex.  Civ.  599,  110  S.  W. 

181. 

542-38  McGregor  v,  Kellnm,  50  Fla. 
58],  30  S.  697;  Lutz  r.  Ri.stine,  136 
Ta.  684,  112  N.  W.  SIS;  Withers  P. 
Love,  72  Kan.  140,  S3  S.  W.  204  (claim- 
ant confined  in  in.sane  asvlum);  Swift 
r.  Kleckner,  146  Mi.h.  91,  lt)9  N.  W. 
34;  Allen  v.  County.  81  Neb.  198,  115 
N.  W.  775;  Weatherington  V.  Smith, 
77  Neb.  303,  109  N.  W.  3*^1.  13  L.  R.  A. 
(N.  S.)  430;  Curry  v.  Wilson,  45  Wash. 
19.  S7  P.  10(;.-. 

Absence  for  benefit  of  health. — Weath- 
erinirton  r.  Smith,  77  Neb.  303  109  N. 
W.  3S1,  13  L.  R.  A.  (X.  S.)  43'0;  Gaar 
f.  Burge,  49  Tex.  Civ.  .599.  110  S.  W. 
181;  In  re  Mur]'hy.  46  Wash.  574,  90 
P.  910  (wife  driven  from  homestead  by 
conduct  of  husband);    Hartle  V.  Bartle, 

132  Wis.  392.  112  N.  W.  471. 
542-39     ^fcGregor  r.  Kellum,  50  Fla. 
5S1.  ?,9  S.  697. 

542-40     Unexplained      removal,     pr* 

sumjitivelv    pormanent.      .\llen    r.   Coun- 

tv.  SI   Xeb.  I!t8.  115  X.  W.  775;  Smith 

r.   Spafford,   16  N.   D.  20S,   112   N.   W, 

905. 

543-42     Am.    Nat.    Bk.    v.    Mathewa 

(Kv.),  124  S.  W.  811. 

543-44     Gaar   r.    Burge,  49  Tex.   Civ. 

599,   110  S.   W.   181. 

544-48  Keller  r.  Lindow  (Tex.  Civ.), 

133  S.  W.  304. 

545-50  McGregor  c.  Kellura,  50  Fla. 
5'^1.  39  S.   097. 

545-51  Snodgrnsa  c.  Copple.  131  Mo. 
Ai.p.  346,  111  S.  W.  845.  See  Mc- 
Gregor V.  Kellum,  50  Fla.  581,  39  a 
Of»7. 

5  1.5-53  Snodgmss  r.  Copple.  .supra, 
."^ee  McGregor  r.  Kellum,  supra. 
546-55  Osage  M.  Co.  r.  Blnnc  79 
Kan.  356.  99  P.  001;  McGill  r.  Sutton, 
67  Knn.  23  4.  72  P.  853  (claimant  may 
show  he  voted  under  misapprehension 
of  law). 
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547-59  Lawson  r.  Hammond,  119  Mo. 
App.  4cS0,  94  S.  W.  313. 
547-61  Victor  v.  Grimmer,  118  Mo. 
App.  592,  95  S.  W.  274;  Lawson  v. 
Hammond,  119  Mo,  App.  480,  94  S.  W. 
313. 

548-63  Contra,  Zukoski  v.  Mclntyrc, 
93  Miss.  806,  47  S.  435;  Snodgrass  f. 
Copple,  131  Mo.  App.  346,  111  S.  W. 
845  (if  intent  to  buy  another  home- 
stead with  proceeds). 
Failure  to  invest  proceeds  of  homestead 
in  another  homestead  within  reasonable 
time  after  sale,  conclusive  evidence  of 
abandonment  as  against  debts  existing 
prior  to  later  purchase.  Baker  v.  Kash 
(Kv.),  113  S.  W.  820. 
548-65  Wiener  v.  Zweib  (Tex.  Civ.)', 
128  S.  W.  699. 

548-66     Burel  v.  Baker,  89  Ark.  168, 
116  S.  W.  181. 

548-68     lingers     v.     Chapman,      146 
Mich.  643,  109  N.  Wl  1124. 
Offer  to   sell   by   widow,   abandonment. 
Phillips   V.  Williams,   130   Ky.   733,   113 
S.  W.  908. 

548-70  Thigpen  v.  Russell,  55  Tex. 
Civ.  211,  118  S.  W.  1080;  Gaar  v. 
Burge,  49  Tex.  Civ.  599,  110  S.  W.  181. 
549-74  Clark  v.  Bird,  158  Ala.  278, 
48  S.  359;  Shatuck  v.  Weaver,  80  Kan. 
82,  101  P.  649;  Snodgrass  v.  Copple, 
131  Mo.  App.  346,  111  S.  W.  845; 
Drought  V.  Stallworth,  45  Tex.  Civ. 
159,  100  S.  W.  188  (temporary  rating 
of  part,  no  segregation  made,  does  not 
divest).  Contra,  Autry  v.  Reasor,  102 
Tex.  123,  113  S.  Wl  748. 
549-75  Allen  l>.  Campbell,  53  Tex. 
Civ.  76,  115  S.  W.  360. 
Lease  to  wife,  evidence  in  favor  of 
homestead  right.  Jones  v.  Klepford,  17 
Wyo.  468,  110  P.  923. 
550-82  "We  are  bound  to  presume 
that,  when  she  went  with  him  to  as- 
sume the  legal  status  of  wife  in  the 
foreign  jurisdiction  where  he  resided, 
she  ceased  to  have  home,  domicile,  or 
right  of  homestead  in  this  state.  Such 
being  the  case,  her  return  and  reoccu- 
pation  of  the  property  could  not  clothe 
her  anew  with  the  rights  which  she 
had  thus  abandoned."  Anderson  v. 
Blakesly,  155  la.  430,  136  N.  W.  210. 
553-88  Husband's  desertio'n  of  wife. 
AVinkles  t\  Powell  (Ala.),  55  S.  536. 
SSS-OZ  Armstrong  t\  Neville  (Tex. 
Civ.),  117  S.  W.  1010. 
553-93  Elliott  t\  Parlin,  71  Kan. 
665,  81  P.  500;  Carter  v.  Pickett,  39 
Okla.    144,    134   P.    440;    Armstrong   v. 


Neville    (Tex.    Civ.),    117    S.    W.    1010 

("It    must    be    undeniably    clear    and 

beyond  almost  the  shadow,  at  least,  of 

all    reasonable    grounds    of    dispute"); 

Gaar   v.   Burge,   49    Tex.    Civ.    599,   110 

S.  W,  181. 

553-96     Bovine  t\   Selden,   155  Mich. 

556,   119   N.  W.  1090. 

554-3     Dolan    v.    Sammons,     147    la. 

466,  124  N.  W.  880. 

556-5     McLeod  v.  Noble,  122  La.  714, 

48  S.  161. 

557-10  Forbes  v.  Groves,  134  Mo. 
App.   729,  115  S.  W.  451. 

558-15  Freeman  v.  Matthews,  6  Ga. 
App.  164,  64  S.  E.  716. 
Abandonment  of  avocation  by  pursuit 
of  another,  question  for  jury.  It  is 
relevant  to  show  time  elapsed  since 
given  avocation  actively  engaged  in. 
Van  Lue  t\  Co.,  12  Cal.  App.  749,  108 
P.  717. 

558-16  A  wife  owning  and  occupy- 
ing a  homestead  is  presumptively  in 
possession  of  crops  stored  thereon,  and 
one  seeking  to  subject  same  to  hus- 
band's debt  must  show  his  ownership, 
Foreman  v.  Bk.,  128  la.  661,  105  N. 
W.  163. 

559-22  Contract  of  employment  and 
rules  of  employer  defining  duties  of 
employe,  admissible  to  determine 
whether  latter  is  a  laborer  or  not. 
Robinson  v.  Co.,  6  Ga.  App.  203,  64 
S.  E.  717. 

561-31  Subsequent  acts  of  debtor 
and  assignee  may  be  shown  on  question 
of  former 's  waiver  of  right  to  select 
exempt  property.  In  re  Kraus,  79  O. 
St.  314,  87  N.  E.  176. 
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Premeditation — use  of  deadly  weapon, 
593-65;  Burden  of  proof  of  alibi,  600-94; 
Physical  condition  of  accused,  671-53; 
Method  of  proof  of  other  crimes,  682- 
11;  Handprints,  707-68;  Trailing  by 
bloodhounds,  707-68;  Killing  during  exe- 
cution of  process — previous  threats  by 
defendant,  731-33;  Preliminary  showing 
necessary  to  proof  of  physical  condi- 
tion, 738-84;  Position  of  body  as  evi- 
dence of  suicide,  748-60;  Physical  con- 
dition and  contributory  negligence  of 
deceased,  755-98;  Prior  assaults  by  third 
person  as  evidence  of  apprehension, 
761-36;  Explanatory  evidence  as  to 
threats,  797-11. 
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580-1  Rcvorsihle  error  to  refuse  to 
80  <h:ir;,'e.  Fowler  r.  S.,  1")  Ala.  21, 
45  S.  5J13. 

580-2  Strickland  v.  S.,  lol  Ala.  31, 
44  S.  90;  S.  r.  Blackburn,  7  I'enne. 
(Del.)  479,  75  A.  530;  S.  r.  Johns,  6 
Penne.  (Del.)  174,  05  A.  703;  Sj. rouse 
r  C,  132  Kv.  209,  116  S.  W.  344;  Wat- 
kins  V.  C,  29  Kv.  L.  R.  1273,  97  S.  W. 
740;  P.  r.  Dinser,  49  Mis.-.  S2,  98  X.  Y. 
S.  314;  Adams  r.  S.,  47  Tex.  Cr.  347,  84 
S.  W.  231.  Contra,  Elliott  v.  S.,  132 
Oa.  75S,  64  S.  E.  1090. 
580-6  Pettis  v.  S.  (Tex.  Cr.),  150  S. 
W.  790. 

581-8  Pressley  v.  S.,  132  Ga.  64,  63 
S.  K.  7'^4. 

581-9  Chesley  v.  S.,  121  Ca.  340,  49 
S.  E.  255  (intent  to  kill  implied  where 
poison  intended  for  one  person  eaten 
bv  another);  Weisenbach  r.  S.,  138 
Wis.  152,  119  N.  W.  S43.  See  Mon- 
day r.  S.,  5  0.  C.  C.  (X.  S.)  656. 
Presumption  "can  only  be  aj'plied 
wiiore  the  assault  which  resulted  in 
death  has  been  committed  with  a  mur- 
derous weapon,  or  has  otherwise  been 
of  such  a  nature  that  its  ])robable  and 
natural  result  would  be  to  jiroduce 
death."  P.  r.  Dinser,  106  X.  Y.  S. 
495.  death  of  child  from  striking  with 
hand. 

Violent  assault  upon  deceased,  -whom 
accused  knew  to  have  heart  disease, 
if  followed  by  death,  ])resuiiied  to  have 
been  done  with  intent  to  kill.  S.  l*. 
Baldes,  133  la.  158,  110  X.  W.  440. 
581-12  Wilson  r.  S.,  140  Ala.  43,  37 
S.  O:'.;  P.  r.  Pesold,  154  Cal.  303.  97 
P.  871;  S.  r.  Xavlor  (Del.),  90  A.  880; 
S.  r.  Stocklev  (Del.),  82  A.  1078;  S. 
V.  Jackson  (P.'l.).  S2  A.  824;  S.  r.  Di 
Guplielmo,  4  IVnne.  (Del.)  336,  55  A. 
350;  S.  r.  Mills,  6  Penne.  (Del.)  497. 
C9  A.  8^1;  S.  r.  I'nderhill,  6  Penne. 
(Del.)  491,  69  A.  8S0;  McLeod  r.  S., 
128  Ga.  17,  57  S.  E.  S3;  Fallon  r.  S., 
5  Ga.  App.  659.  63  S.  E.  SOO;  Xelson  r. 
S.,  4  Ga.  App.  223,  60  S.  E.  1072; 
S.  r.  Diilinpham,  143  la.  282,  121  X.  W. 
1074;  S.  r.  Maioni.  78  X.  J.  L.  339,  74 
A.  .526;  S.  r.  McKay,  150  X.  C.  813, 
63  S.  E.  1059;  C.  r.  Palmer,  222  Pa. 
299,  71  A.  100;  U.  S.  r.  Fitzperald,  2 
Phil.  Isl.  419;  Ford  r.  S.  (Tex.  Cr.), 
142  S.  ^Vl  6;  Deneaner  r.  S.,  :TS  Tex. 
Cr.  024.  127  S.  W.  201:  S.  r.  Medlev, 
66  W.  Va.  216.  66  S.  E.  35*?. 
581-13  Lewis  r.  S.  (Ga.  App.).  81 
S.  E.  378.  See  Coolman  f.  S.,  163  Ind. 
503,  72  X.  E.  568. 


581-14  S.  r.  Lee,  1  Bovce  (Del.)  IS, 
74  A.  4;  Ewin;r  v.  C,  129  Kv.  237,  111 
S.  W.  352;  Pettis  v.  S.  (Tex'.  Cr.),  150 
S.  W.  790;  Hardin  r.  S.,  51  Tex.  Cr. 
559,  103  S.  W.  401  (may  be  considered 
bv  jurv).  See  Stanton  r.  S.  (Tex.  Cr.), 
151   S.  W.  808. 

581-15  Rigsbv  r.  S.,  174  Ind.  284, 
91  X.  E.  92.5.  See  S.  r.  Keener,  225  Mo. 
4S8,  125  S.  W.  747;  Dawson  v.  S.  (Tex. 
Cr.),  101    S.  W.  409. 

Some  action  indicating  purpose  to  use 
deadly  weapon  must  be  taken  to  give 
rise  to  presumjdion;  threats  to  use  it, 
not  enough.  Spencer  v.  S.,  59  Tex.  Cr. 
217.  128  S.  W.  118. 

582-16  Hunter  v.  S.,  10  Ga.  Appi 
831,  7  4  S.  E.  .553;  Riplev  r.  S..  7  Ga. 
App.  079,  07  S.  E.  834;  S.  r.  Stubble- 
field.  239  Mo.  526,  144  S.  W.  404. 
582-17  Wripht  r.  S.,  148  Ala.  596, 
42  S.  745;  Horton  r.  P.,  47  Colo.  252, 
107  P.  257;  Adams  f.  S.,  125  Ga.  11, 
53  S.  E.  804;  Fallon  r.  S.,  5  Ga.  App. 
659,  63  S.  E.  806.  See  Brown  r.  S., 
142  Ala.  287,  38  S.  268. 
582-18  Weisenbach  r.  S.,  138  Wig. 
152,  119  N.  W.  843;  Ullman  f.  S.,  124 
Wis.  602,  103  X.  Wl.  6.  See  Smith  v. 
S.,  57  Tex.  Cr.  455,  123  S.  W.  698,  ap- 
plving  presumption  in  favor  of  self-de- 
fense. 

Use  of  deadly  weapon  in  connection 
with  other  circumstances,  may  estab- 
lish sj>ecific  intent.  Jackson  r.  S..  48 
Tex.  Cr.  648.  90  S.  W.  34.  And  see 
S.  r.  Ruck,  194  Mo.  416,  92  S.  W.  706; 
Wri^'ht  V.  S.,  48  Tex.  Cr.  613,  90  S. 
W.  30. 

583-22  Contra,  U.  S.  r.  Taguibao,  1 
Phil.  Isl.  16. 

583-25  Brown  r.  S.,  142  Ala.  2S7.  3S 
S.  20S;  Rav  r.  S..  147  Ala.  5,  41  S.  519; 

1  S.  r.  Stocklev  (Del.),  82  A.  107S;  How- 
ard   r.    S.,    2    Ga.    App.    830,    .59    S.    E. 

!  89;  Starr  v.  S.,  160  Ind.  661.  67  X.  E. 
527;  S.  V.  Baker.  143  la.  224.  121  X.  W. 
1028;  S.  r.  Bennett.  128  la.  713.  105  N. 

I  W.  324;  P.  r.  Sanducci,  195  X.  Y.  361. 

I  88  X.  E.  385  (repeated  shots,  blows  or 
acts  of  violence   point   toward   deliber- 

'  ate  action) ;  Munos  r.  S,,  58  Tex.  Cr. 
1  »7.  124  S.  W.  941. 

584-27  Tavlor  r.  S..  82  Ark.  540,  102 
S.  W.  367;  S.  r.  Bailey.  79  Conn.  589. 
65  A.  951;  S.  r.  Di  Guglielnio.  4  Ponne. 

I  (Del.)  336.  .55  A.  350;  S.  r.  Brinte.  4 
Penne     (Del.)    551,    58    A.    258;    S.    r 

I  Emory.    5    Penno.     fDel.)     126,    S8    A 

I  1036;    8.    r.    Harmon.    4    Penne.    (Del.) 

'  580,  60  A.  866;  S.  r.  Collins,  5  Penne. 
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(Del.)  263,  62  A.  224;  Bradley  v.  S., 
128  Ga.  20,  57  S.  E.  237;  Eobinson  v. 
S.,  130  Ga.  361,  60  S.  B.  1005;  Burley 
V.  S.,  130  Ga.  343,  60  S.  E.  1006;  Wil- 
liford  i\  S.,  121  Ga.  173,  48  S.  E.  962; 
Campbell  v.  S.,  124  Ga.  432,  52  S.  E. 
914  (presumption  applies,  although 
evidence  entirely  circumstantial) ; 
Smith  V.  S.,  124  Ga.  213,  52  S.  E.  329; 
Tolbirt  T.  S.,  124  Ga.  767,  53  S.  E. 
327;  Mann  v.  S.,  124  Ga.  760,  53  S.  E. 
324;  P.  v.  Collins,  166  Mich.  4,  131  S. 
W.  78;  Simms  V.  S.  (Tex.  Cr.),  148  S. 
W.  786;  Potts  v.  S.,  56  Tex.  Cr.  39, 
lis  S.  W.  535.  See  S.  v.  Creste  (Del.) 
86  A.  214;  Nathan  r.  S.,  131  Ga.  48,  61 
S.  E.  994;  S.  V.  Henderson,  74  S.  C. 
477,  '55  S.  E.  117. 

Homicide  committed  deliberately  or 
without  adequate  cause  presumed  mali- 
cious. S.  V.  Brown,  5  Penne.  (Del.) 
339,  61  A.  1077;  S.  v.  Bell,  5  Penne. 
(Del.)  192,  62  A.  147;  S.  v.  Tilghman, 
6  Penne.  (Del.)  54,  63  A.  772;  S.  v. 
Johns,  6  Penne.  (Del.)  174,  65  A.  763; 
S.  V.  Honey,  6  Penne.  (Del.)  148,  65 
A.  764;  S.  t.  Underbill,  6  Penne.  (Del.) 
491,  69  A.  880. 

584-28  Young  v.  S.,  99  Ark.  407,  138 
S.  W.  475;  Turner  v.  S.,  139  Ga.  593, 
77  S.  E.  828;  Boyd  v.  S.,  13G  Ga.  340, 

71  S.  B.  416;  Leonard  v.  S.,  133  Ga. 
435,  66  S.  E.  251.  Contra,  S.  v.  Dewey 
(Utah),  127  P.  275. 

584-29  S.  V.  W^atson  (Del.),  83  A. 
1086;  S.  V.  Jackson  (Del.),  82  A.  824; 
S.  V.  Blackburn,  7  Penne.  (Del.)  479, 
75  A.  536;  Welty  v.  S.  (Ind.),  100  N. 
E.  73;  S.  17.  Prolow,  98  Minn.  459,  108 
N.  W.  873;  S.  v.  Anderson,  53  Or.  479, 
101  P.  198;  Puryear  v.  S.,  56  Tex.  Cr. 
231,  118  S.  W.  1042.  See  Ehodes  1). 
S.,  133  Ga.  723,  66  S.  E.  887. 
585-30  S.  v.  Watson  (Del.),  82  A. 
1086;  Fields  T.  C,  152  Ky.  80,  153  S. 
W.  29;  S.  T.  Cameron  (N.  C),  81  S.  E. 
748;  S.  V.  Stockley  (Del.),  82  A.  1078; 
Dougherty  v.  S.,  59  Tex.  Cr.  464,  128 
S.  W.  398. 

An  act  done  deliberately,  or  without 
adequate  cause,  is  presumed  to  have 
been  done  with  malice.  S.  v.  Short,  2 
Bovce  (Del.)  491,  82  A.  239. 
585-32  S.  V.  Smith,  78  Kan.  179,  96 
P.  39;  Kennison  v.  S.,  80  Neb.  688, 
115  N.  W.  289;  Lucas  v.  S.,  78  Neb. 
454.    Ill    N.   W.    145;   S.   V.   Rochester, 

72  S.  C.  194,  51  S.  E.  685. 
Admission     of    killing,     coupled     with 
statements  showing  justification,  nega- 


tives presumption.  Perkins  v.  S.,  124 
Ga.  6,  52  S.  E.  17;  Wall  v.  S.,  5  Ga. 
App.  305,  63  S.  E.  27.  See  Green  v. 
S.,  124  Ga.  343,  52  S.  E.  431. 
586-33  Eoberson  v.  S.  (Ala.),  62  S. 
837;  Garcia  v.  S.  (Tex.  Cr.),  156  S.  W. 
939. 

587-35  Pumphrey  v.  S.,  84  Neb.  636, 
122  N.  W.  19;  S.  v.  McDowell,  145 
N.  C.  563,  59  S.  E.  690.  And  see  S. 
V.  Kritchman,  84  Conn.  152,  79  A.  75. 
Act  naturally  calculated  to  produce 
death,  raises  presumption.  Cupps  r. 
S.,  120  Wis.  504,  97  N.  W.  210,  98 
N.  W.  546. 

External  acts  or  circumstances  trans- 
piring before,  at  time  of,  or  imme- 
diately after  killing,  relevant.  Snow- 
berger  f.  S.,  58  Tex.  Cr.  530,  126  S. 
W.  878. 

587-36  Grubbs  v.  S.,  5  Ala.  App.  49, 
59  S.  350;  Monteith  r.  S.,  161  Ala.  18, 
49  S.  777;  Brown  v.  S.,  142  Ala.  287. 
38  S.  268;  Kennedy  v.  S.,  147  Ala.  687', 
40  S.  658;  Allen  r.  S.,  148  Ala.  588,  42 
S.  1006;  Burkett  r.  S.,  154  Ala.  19,  45 
S.  682;  Clardy  v.  S.,  96  Ark.  52,  131  S. 
W.  46;  Taylor  v.  S.,  82  Ark.  540,  102  S. 
W.  367;  S.  v.  Naylor  (Del.),  90  A.  880; 
S.  V.  Moore,  1  Bovce  (Del.)  142,  74  A. 
1112;  S.  i\  Powell,  5  Penne.  (Del.)  24. 
61  A.  966;  S.  v.  Brown,  5  Penne.  (Del.) 
339,  61  A.  1077;  S.  v.  TilgTiman,  6 
Penne.  (Del.)  54,  63  A.  772;  S.  v. 
Johns,  6  Penne.  (Del.)  174,  65  A.  763; 
S.  V.  Honey,  6  Penne.  (Del.)  148,  65  A. 
764;  S.  V.  Uzzo,  6  Penne.  (Del.)  212, 
65  A.  775;  S.  v.  Cephus,  6  Penne.  (Del.) 
160,  67  A.  150;  Flannigan  v.  S.,  135  Ga. 
21,  69  S.  E.  171;  S.  t\  Hayden,  131  la 
1,  107  N.  W.  929;  S.  1".  Prolow,  98 
Minn.  459,  108  N.  W.  873;  S.  v.  Rob- 
ertson (N.  C),  81  S.  E.  689;  S.  v.  Fow- 
ler, 151  N.  C.  731,  66  S.  E.  567;  S.  v. 
Cole,  132  N.  C.  1069,  44  S.  E.  391;  S.  v. 
Walker,  145  N.  C.  567,  59  S.  E.  878; 
C.  V.  Gibson,  211  Pa.  546,  60  A.  1086; 
S.  V.  Byrd,  72  S.  C.  104,  51  S.  E.  542; 
Carson  v.  S  ,  57  Tex.  Cr.  394,  123  S.  W. 
590;  S.  V.  Medley,  66  W.  Va.  216,  66 
S.  E.  358;  Anderson  v.  S.,  133  Wis.  601, 
114  N.  W.  112. 

The  deliberate  selection  and  use  of  a 
deadly  weapon  is  evidence  of  malice; 
and  where  malice  exists,  together  with 
the  killing,  the  crime  of  murder  is  com- 
plete. S.  r.  .Jackson  (Del.),  82  A.  824. 
The  burden  of  disproving  malice  is 
then  on  the  accused.  S.  v.  Short,  2 
Boyce  (Del.)  491,  82  A.  239. 
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"By  the  terms  of  article  m  of  the 
Penal  (.'ode  the  intention  is  presumed 
whenever  the  means  used  are  such  as 
would  ordinarily  result  in  the  com- 
mission of  the  forbidden  act,  but  un- 
der the  terms  of  article  717,  supra,  if 
the  instrument  be  one  not  likely  to 
produce  death,  then  the  presumi)tion  is 
reversed,  and  no  such  presumption  can 
be  indul^fed  that  death  was  desipned 
unless  from  the  manner  in  wliich  the 
instrument  was  use<l  such  intention  is 
maile  evidently  to  appear.  It  follows, 
therefore,  from  these  statutes  that  the 
wea[>on  or  means  used  must  jiossess 
the  character  of  a  deadly  weapon  with- 
out regard  to  the  manner  in  which 
it  is  used;  and,  second,  though  not 
deadly,  the  manner  of  its  use  must 
show  an  evident  intention  to  kill.  The 
characte*"  of  the  weajion.  therefore,  can- 
not be  fixed  or  determined  by  the  man- 
ner of  its  use."  Grant  v.  S.  (Tex. 
Cr.),  143  S  W.  929. 
588-37  Tv.  r.  Gutierrez,  13  N.  M. 
13.S,  7i»  P.  716. 

589-39  Coolman  r.  S.,  IfiS  Ind.  503, 
72  X.  E.  568;  S.  v.  Dunn,  221  Mo.  530, 
120  S.  W.  1179;  S.  v.  Quick,  150  N. 
C.  820,  64  S.  E.  168. 
589-40  Paschal  v.  S.,  125  Ga.  279, 
5}  S.  K.  172;  lliphtower  V.  S.,  56  Tex. 
fr.  248,  119  S.  \\\  iVM. 
589-41  S.  V.  Miele,  1  Bovce  (Del.) 
33,  71   k.  8. 

589-42     McLin  r.  S.,  48  Tex.  Cr.  549, 
90  S.  W.   1107,  it  may  be  charged  pis- 
tol is  a  deadly  weajion. 
589-43     Allen  r.  S.,  148  Ala.  588,  42 
S.  100(5,  piece  of  timber. 
Judicial  notice  will   not  be  taken  that 
ax    a    dcaillv    weapon.  '  Bush    r.    S.,    52 
Tex.    Cr.    398.    107    S.    W.    348.      It   has 
been    taken    that    club    with    which    de- 
ceased   killed,  a   deadly  weapon.     S.   r. 
Dunn.  221    Mo.  530,  120  S.   W.   1170. 
Weapon   not   ordinarily  deadly   may  bo 
so  when   used   upon  a   child   or  old   per- 
son.     Little   r.   S.,   3   Ga.   App.   441,  60 
S.   E.   113. 

589-14  Clemens  r.  S.,  48  Fla.  9,  37 
S.  fi47  (metallic  knuckg);  Nelson  r.  S., 
4  Ga.  App.  223,  60  S.  E.  1072  (knife V. 
S.  r.  Ruck,  194  Mo.  416,  92  S.  W.  706 
(heavy  beer  bottle). 
590-49  See  Paschal  r.  S..  125  Ga. 
279.  .">!   S.  E.   172. 

591-52  Tavlor  r.  S.,  49  Fla.  69.  38 
S.  3<^0;  Xelson  r.  S.,  4  Ga.  App.  223, 
60  S.  E.  1072;   McDuflic  r.  S.,  121  Ga. 


580,  49  S.  E.  708  (where  weapon  is  be- 
fore jury,  opinion  evidence  as  to  its 
character,  unnecessary);  S.  r.  Spaugh, 
199  Mo.  147,  97  S.  \V.  901;  Hardin  r. 
S.,  51  Tex.  Cr.  559,  103  S.  W.  401  (.loc- 
tor);  Earles  v.  S.,  52  Tex.  Ct.  140,  106 
S.  W.  138. 

591-53  Styles  r.  S.,  5  Ala.  App.  36, 
59  S.   G98, 

591-56  S.  V.  Miele.  1  Bovce  (Del.) 
33.  74  A.  8;  Coolman  r.  S.,  163  Ind. 
503,  72  N.   E.  568. 

591-58  Grant  i\  S.  (Tex.  Cr.),  143 
S.  W.  929. 

Manner  of  use  of  means  ^vhich  pro- 
duceil  death  may  give  rise  to  presump- 
tion of  intent.  Grant  V.  S.,  56  Tex. 
Cr.  411,  120  S.  W.  4S1. 
592-64  S.  r.  Roberson.  150  X.  Q. 
837,  64  S.  E.  182;  U.  S.  r.  Idica,  3 
Phil.  Isl.  313;  S.  r.  Gravely,  66  W.  Va. 
375,  60  R.   E.  503. 

As  to  homicides  committed  by  "lying 
in  wait,  j)oisoning,  starvation,  impris- 
onment, or  torture"  in  which  premedi- 
tation is  shown  or  admitted — the  pre- 
sumption of  murder  in  first  ilegree  ap- 
plies. S.  r.  Matthews,  142  X.  C.  621, 
55   S.    E.   3  42. 

593-65  S.  r.  Prolow,  98  Minn.  459, 
los  X.  W.  873.  See  S.  r.  Medley,  66 
W.  Ya.  216.  66  S.  E.  358. 
Use  of  deadly  weapon  will  not  raise 
presumjdion  of  i>reineditation  and  de- 
liberation. S.  r.  Cole,  132  X.  C.  1069, 
44   S.    E.   391. 

Killing  which  occurs  in  commission  of 
premeditated  otl'en.se,  in  jairsuanco  of 
specific  intent,  does  not  involve  intent, 
r.  r.  Aston.  227  Pa.  106,  75  A.  1017. 
593-66  Koberson  r.  S.  (Ala.),  62  S. 
837;  S.  f.  Wakefield  (Conn.).  90  A. 
230;  S.  r.  Brinte.  4  Penne.  (Del.)  551, 
58  A.  258;  S.  c.  Adams.  6  Penne.  (Del.) 
178,  65  A.  510;  S.  r.  Sanuiels,  0  Penne. 
(Del.)  36,  67  A.  164;  Blanton  r.  S.,  52 
Fla.  12.  41  S.  789;  Middleton  r.  S., 
63  Fla.  24,  58  S.  225;  Rickerson  r.  S., 
10  Ga.  App.  464,  73  S.  E.  681;  Peace 
r.  C.  146  Kv.  754.  143  S.  W.  399; 
Levering  r.  c'.,  132  Kv.  r,66.  117  S.  W. 
253;  S.  r.  Pressler.  10  Wyo.  2H.  92  P. 
806.  See  infra.  "Reasonable  Doubt," 
628-18.  et  seq..  also  vol.  2.  p.  790.  n.  48; 
vol.  9.  p.  921.  n.  72:  vol.  10,  p.  626.  n. 
12  and  suj^plement  thereto. 
Sofflcient  evidence. — Flake  r.  S..  2  ALi. 
App.  134,  T^f^  S.  47:  Hunter  r.  S..  104 
Ark.  245.  149  S.  W.  99:  Dixon  r.  S., 
103  Ark.  629,  14.3  S.  W.  901;  Jones  f. 
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S.,  102  Ark.  19.3,  143  S..W.  907;  Spinks 
V.  S.,  10-1  Ark.  G41,  149  S.  W.  54;  Trice 
V.   S.,    137   Ga.    784,   74   S.   E.   243;    El- 
liott   i\   S.,   138    Ga.   23,   74   S.   E.   691; 
Norton  V.  S.,  137  Ga.  842,  74  S.  E.  759; 
Josev  V.  S.,  137  Ga.  769,  74  S.  E.  282; 
Alford  v.  S.,  137  Ga.  458,  73  S.  E.  375; 
Soott   i\  S.,  135  Ga.   29,   68   S.  E.   792; 
Mixon  V.  S.,  7  Ga.  App.   805,  68  S.  E. 
315;  Lewis  v.  S.,  134  Ga.  531,  68  S.  E. 
101;  Slaughter' v.  C,  149  Ky.  5,  147  S. 
W.  751;  Bowling  v.  C,  148  Ky.  9,  145 
S.  W.   1126;   S,   v.  Potoniec,  117  Minn. 
80,  134  N.  W,.  205;  S.  r.  Gow,  235  Mo. 
307,  138  S.  W.  648;  P.  v.  Giusto,  206  N. 
Y.   67,   99  N.  E.  190;   P.  V.  Loose,   199 
V.  Y.  505,  92  N.  E.  100;  P.  v.  Gilbert, 
199  N.  Y.  10,  92  N.  E.  85;  P.  r.  Gam- 
baro,    199    N.    Y.    511,    92    N.    E.    212 
Hughes  V.   S.    (Tenn.),  148   S.  W.  543 
Parker  r.  S.   (Tex.  Cr.),  149  S.  W.  108 
Wells  V.  S.   (Tex.  Cr.),  145  S.  W.  950 
York    v.    S.    (Tex.    Cr.),    142    S.    W.    8 
Vela  r.  S.,  62  Tex.  Cr.  361,  137  S.  W. 
120. 

Evidence  held  to  sustain  a  conviction 
for  murder  in  second  degree.  Smith 
r.  S.  (Tex.  Cr.),  146  S.  W:.  896;  Burns 
V.  S.  (Tex.  Cr.),  145  S.  W.  356. 
594-69  S.  V.  Herring,  131  La.  972, 
60  S.  634;  C  v.  Dei  trick,  221  Pa.  7,  70 
A.  275;  Mason  v.  S.  (Tex.  Cr.),  163 
S.  W.  66;  Potts  V.  C,  113  Va.  732,  73 
S.  E.   470. 

Evidence  held  to  sustain  a  conviction 
of  murder  in  first  degree.  C.  r.  Brent, 
233  Pa.  381,  82  A.  469;  Miller  v.  S. 
(Tex.  Cr.),  144  S.  W.  239. 
595-71  Bryant  v.  Ty.,  12  Ariz.  165, 
100  P,  455;  Scoggin  v.  S.  (Ark.),  159 
S.  W.  211;  S.  V.  Blackburn,  7  Penne. 
(Del.)  479,  75  A.  536;  S.  v.  Byrd,  41 
Mont.  '585,  111  P.  407;  Prince  v.  U. 
S.,  3  Okla.  Cr.  700,  109  P.  241;  Hawkins 
V.  U.  S.,  3  Okla.  Cr.  651,  108  P.  561; 
C.  v.  Eeed,  234  Pa.  573,  82  A.  601;  S. 
V.  Drunimond,  70  Wash.  260,  126  P.  541; 
S.  V.  Clark,  58  Wash.  128,  107  P.  1047; 
S.  V.  Trail,  59  W.  Va.  175,  53  S.  E.  17. 
See  S.  r.  Naylor  (Del.),  90  A.  880;  S. 
r.  Creste  (Del.),  86  A.  214. 
Where  presumption  of  murder  does  not 
exist  the  burden  of  proving  malice  is 
on  the  state.  S.  v.  Dewey  (Utah),  127 
P.  275. 

595-73  S.  v.  Teachy,  138  N.  C.  587, 
50  S.  E.  232;  C.  v.  Greene,  227  Pa.  86, 
75  A.  1024;  S.  l\  Trail,  59  W.  Va.  175, 
53  S.  E.  17;  S.  v.  Clark,  58  Wash.  128, 
'  107  P.  1047.     See  C.  v.  Lee,  226  Pa. 


283,  75  A.  411;  C.  f.  Pacito,  229  Pa. 
328,  78  A.  828. 

595-74  Daniel  v.  S.,  126  Ga.  541,  55 
S.  E.  472;  Pash  v.  C,  146  Ky.  390,  142 
S.  W.  700;  P.  V.  Nelson,  145  App.  Div. 
680,  130  N.  Y.  S.  488;  Noble  v.  S.,  54 
Tex.  Cr.  436,  113  S.  W.  281. 
595-75  Bellamy  v.  S.,  56  Fla.  43,  47 
S.  868;  U.  S.  v.  Eegis,  2  Phil.  Isl.  113; 
McMillan  r.  S.  (Tex.  Cr.),  165  S.  W. 
576.  See  Sartin  v.  S.,  51  Tex.  Cr.  571, 
103  S.  W.  875.  And  see  the  title  "Cor- 
pus Delicti,"  vol.  3,  p.  664,  and  sup- 
plement thereto. 

595-76  Brvant  v.  Ty.,  12  Ariz.  165, 
100  P.  455;  P.  1?.  Jones,  160  Cal.  358, 
117  P.  176;  S.  D.  Brown,  2.  Boyce  (Del.) 
405,  80  A.  146;  Parsons  r.  P.,  218  111. 
386,  75  N.  E.  993;  S,  v.  Gaddy  (N.  C), 
81  S.  E.  608;  S.  V.  McClure  (N.  C),  81 
S.  E.  458;  S.  V.  Walker,  145  N.  C.  567, 

59  S.  E.  878;  Williams  r.  S.,  9  Okla.  Ct. 
206,  131  P.  179;  Hawkins  i\  U.  S.,  3 
Okla.  Cr.  651,  108  P.  561;  U.  S.  v. 
Capisonda,  1  Phil.  Isl.  575;  Litton  -v. 
C,  101  Va.  833,  44  S.  E.  923. 
596-77  Petty  v.  S.,  76  Ark.  515,  89 
S.  W.  465;  P.  V.  Grill,  151  Cal.  592, 
91   P.   515;   Burley  v.   S.,   130  Ga.   343, 

60  S.  E.  1006;  S.  v.  Robertson   (N.  C.)", 

81  S.  E.  689;  S.  v.  Hazlet,  16  N.  D.  426, 
113  N.  W.  374;  C.  v.  Calhoun,  238  Pa. 
474,  86  A.  472;  S.  v.  Drunimond,  70 
Wash.  260,  126  P.  541.  See  Henderson 
r.  S.  (Ala.  App.),  65  S.  721. 
597-79  S,  V.  Lee,  1  Boyce  (Del.)  18, 
74  A.  4. 

598-80  McBryde  v.  S.,  156  Ala.  44, 
47  S.  302;  Robinson  v.  S.,  155  Ala. 
67,  45  S.  916;  S.  v.  Bailey,  79  Conn. 
589,  65  A.  951;  S.  v.  Creste  (Del.),  86 
A.  214;  S.  V.  ■Stockley  (Del.),  82  A. 
1078;   S.  V.  Short,  2  Boyce   (Del.)    491, 

82  A.  239;  S.  r.  Moore,  1  Boyce  (Del.) 
142,  74  A.  1112;  S.  V.  Honey,  6  Penne. 
(Del.)  148,  65  A.  764;  S.  v.  Cephus,  6 
Penne.  (Del.)  160,  67  A.  150;  S.  v.  Skin- 
ner, 32  Nev.  70,  104  P.  223  (statute);  S. 
f.  Yates,  155  N.  C.  450,  71  S.  E.  317;  S. 
V.  Fowler,  151  N.  C.  731,  66  S.  E.  567; 
S.  v.  Walker,  145  N.  C.  567,  59  S.  E. 
878;  C.  V.  Palmer,  222  Pa.  299,  71  A, 
100  (if  intentional  killing  with  deadly 
weapon  shown) ;  C.  v.  Colandro,  231  Pa. 
343,  80  A.  571;  S.  v.  Chastain,  85  S.  C. 
64,  67  S.  E.  6;  S.  V.  Byrd,  72  S.  C.  104, 
51  S.  E.  542;  S.  v.  Reeder,  72  S.  C. 
223,  51  S.  E.  702;  S.  v.  Moss,  77  S.  C. 
391,  57  S.  E.  1098  (evidence  of  state 
may  establish  defense) ;  S.  v.  Kibler,  79 
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S.  C.  170,  60  S.  E.  438;  S.  v.  Dillard, 
59  W.  Va.  197,  53  S.  E.  117. 
598-81  Andrews  V.  S.,  159  Ala.  14, 
4S  S.  b5S;  Lawsou  v.  S.,  171  Ind.  431, 
8-1  N.  E.  974,  cit.  the  text;  S.  v.  Clay- 
ton, 145  la.  59G,  124  N.  W.  605;  S. 
r.  Usher,  126  la.  2S7,  102  N.  W.  101; 
S.  r.  Yates,  132  la.  475,  109  N.  W. 
1005;  S.  V.  Varnado,  128  La.  883,  55 
S.  562;  Tiirley  r.  S.,  74  Xeb.  471,  104 
X.  W.  934;  De  Leon  v.  S.  (Tex.  Cr.), 
155  S.  W.  247;  Bordeaux  v.  S.,  58  Tex. 
Cr.  61,  124  S.  W.  640;  Stuart  t.  S.,  57 
Tex.  Cr.  592,  124  S.  VV.  656. 
598-82  McDonald  v.  S.,  12  Ga.  App. 
52(;,  77  S,  E.  655;  S.  f.  Ardoin,  128  La. 
14,  54  S.  407;  S.  V.  Mcl'horson,  114 
Minn.  498,  131  N.  W.  645;  De  Leon  f. 
S.  (Tex.  Cr.),  155  S.  W.  247. 
Where  state  relies  almost  entirely  up- 
on admissions  of  defendant,  it  must 
j)rove  falsity  of  further  statement  he 
acted  in  self  defense.  Pratt  v.  S.,  50 
Tex.  Cr.  227,  96  S.  \\\  8. 
598-83  Tillis  V.  S.  (Ala.  App.),  64 
S.  527;  Monteith  V.  S.,  161  Ala.  IS,  49 
S.  777;  McCurley  v.  S.  (Ala.),  39  S. 
1022;  Kennedy  v.  S.,  147  Ala.  fiS7,  40 
S.  658;  Allen  V.  S.,  148  Ala.  588,  42  S. 
10()6. 

598-84  TilUs  v.  S.  (Ala.  App.)^  64  S. 
527;  Bluett  r.  S.,  151  Ala.  41,  44  S. 
84;  S.  V.  Chastain,  85  S.  C.  64,  67  S.  E. 
6;  S.  r.  Amlrews,  73  S.  C.  257,  53  S.  E. 
423;  S.  r.  Thrailkill,  71  S.  C.  136,  .50 
S.  E.  551  (bv  preponderance).  See 
Brake  r.  S.,  8  Ala.  App.  9S,  63  S.  11. 
599-85  McChee  v.  S.,  178  Ala.  4,  .59 
S.  57:'..  See  Wright  v.  S.,  148  Ala.  596, 
42   S.   745. 

599-86  Green  v,  S.,  143  Ala.  2,  39 
S.  :{i;u.  See  McBryde  r.  S.,  156  Ala. 
4  4,    17  S.   302. 

599-87  MrChee  r.  S.,  178  Ala.  4,  59 
S.  573;  P.  r.  Ashland,  20  Cal.  App.  168, 
128  P.  798;  P.  r.  Oppenheimer,  156  Cal. 
733,  106  P.  74;  P.  r.  Suesser,  142  Cal. 
354,  75  P.  1093;  Allams  r.  S.,  123  Ca. 
500,  51  S.  E.  506;  S.  r.  Lvons,  113  La. 
9.59.  37  S.  890;  S.  r.  Maioni.  7S  X.  .T. 
L.  339,  74  A.  526;  S.  c.  Cloninper,  149 
N.  C.  567,  63  S.  E.  154;  C.  r.  Hallovell, 
223  Pa.  494,  72  A.  845;  S.  r.  Quigley, 
26  R.  I.  263,  58  A.  905;  Roberta  t.  S. 
(Tex.  Cr.),  150  S.  W.  637;  Thomas  v. 
S.,  55  Tex.  Cr.  293,  116  S.  W.  600;  S. 
I'.  Harris,  74  Wash.  60,  132  P.  735. 
Cnmp.  Mathley  r.  C,  27  Ky.  L.  R.  7S5, 
86   S.    W.   988." 

Burden  on  state  where  accused  is 
shown    to    have    been    previously   and 


chronically   insane.     Allams    r.    S.,    122 
Ca.  500,  51  S.  E.  506. 
599-88     S.    r.    Barker,    216    Mo.    532, 
115  S.  \V.  1102;  S.  r.  Pressler,  16  Wyo. 
21  \,  02   P.  806. 

600-90  P.  r.  Grill,  151  Cal.  592,  91 
P.  "I.-.  Penal  Code,  S  1105. 
600-91  S.  r.  Hazlet,  16  X.  D.  426, 
113  X.  W.  374;  C.  r.  Dcitrick,  221  Pa. 
7,  70  A.  275;  S.  v.  Ferguson,  91  S.  C. 
2H5.   74  S.  E.  502. 

600-92  Cater  r.  S.,  141  Ala.  10,  37 
S.  692;  S.  I.  Yates.  132  la.  475,  109  X. 
W.  1005;  S.  r.  Shelton,  164  X.  C.  513, 
79  S.   K.  ss;>. 

Defendant  not  required  to  "convince" 
jury  intoxication  rendered  him  incom- 
petent. S.  r.  Mangano,  77  N.  J.  L. 
544,  72  A.  366. 

600-94  Burden  of  proving  an  alibi, 
on  defendant.  Parkhani  v.  S.,  147  Ala. 
57,   42   S.    1. 

601-95  Moore  r.  S.,  4  Ala.  App.  65, 
59  S.  189;  Tallev  r.  S.,  174  Ala.  101,  57 
S.  4  45;  P.  V.  Bond,  13  Cal.  App.  175,  109 
P.  150;  S.  r.  Stocklev  (Del.),  82  A. 
1078;  Rickerson  r.  S.,  10  Ga.  App.  464, 
73  S.  E.  681;  Glasco  r.  S.,  137  Ga.  336, 

73  S.  E.  578;  S.  r.  Vanella,  40  Mont. 
326,  106  P.  364;  P.  r.  Sanducci,  195  N. 
Y.  361,  88  N.  E.  385;  S.  r.  McKav,  150 
X.  C.  813,  63  S.  E.  10.59;  Ford  r.  S. 
(Tex    Cr.),  145  S.  W.  6. 

Sufficient  evidence. — P.  r.  Poole.  Ill  X. 
Y.  S.  258. 

Where  charge  is  murder  in  first  tlegree 
burden  is  on  commonwenlth  to  show 
all  the  elements  of  mur<ier  of  first  de- 
gree bevond  a  reasonable  doubt.  Com. 
r.  Brent,  233  Pa.  381,  82  A.  469. 
Venue  must  be  proved  by  a  preponder- 
ance of  evidence.  Xichols  i".  S.,  102 
Ark.  2(U>,  143  S.  W.  1071. 
64H-97  S.  V.  Ferguson,  91  S.  C.  235, 
71    S.    !•:.   502. 

6()2-99  Mann  r.  S.,  124  Ga.  760,  53 
S.  E.  324;  Bradley  r.  S..  128  Ga.  20, 
57  S.  E.  237;  S.  r.  Fowler.  151  X.  C. 
731.  66  S.  v..  567;  8.  v.  Kendall,  143 
X.  C.  6.59.  57  S.  E.  340. 
604-5  Com.  r.  Colandro,  231  Pa.  343, 
.80  A.  571;  (".  r.  Palmer.  222  Pa.  299, 
71  A.  100;  S.  V.  Ferguson.  91  S.  C.  235, 

74  S.  E.  502;  S.  r.  Strothor.  84  S.  0. 
503,  66  S.  E.  877;  S.  r.  Reeder.  72  S. 
C.  223,  51  S.  E.  702.  See  also  Childs 
r.  S.,  9S  Ark.  430.  1^6  S.  W.  285. 
B»»yond  a  reasonable  doubt — S.  r.  Mc- 
pherson. 114  Minn.  4n>^.  131  X.  W.  64.5. 
Insufficient  evidence. — P.n  rker  r.  C,  141 
Ky.   5U9,    133    S.    W.    209;    Florence   c. 
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S.,  CJ   Tex.  Cr.  238,  134  S.  W.  689. 
604-6     S.  V.  Skinner,  32  Nev.  70,  104 
P.  223;   S.  V.   Chastain,  85   S.   C.  64.  67 
S.  E.  6;  S.  V.  Kibler,  79  S.  C.  170,  60 
S.  E.  438. 

604-8  P.  V.  Ashland,  20  Cal.  App. 
168,  128  P.  798;  P.  v.  Suesser,  142  Cal. 
354,  75  P.  1093;  Allams  v.  S.,  123  Ga. 
500,  51  S.  E.  506;  S.  v.  Lyons,  113  La. 
959,  37  S.  890^  C.  r.  Lee,  226  Pa.  283, 
75  A.  411;  S.  v.  Quigley,  26  E.  L  263, 
58  A.  905;  Sartin  v.  S.,  51  Tex.  Cr. 
571,  103  S.  W.  875. 

605-9  Johnson  v.  S.,  57  Fla.  18,  49 
S.  40;  Bishop  t\  S.,  97  Miss.  498,  52 
S.  690;  P.  V.  Carlin,  194  N.  Y.  448,  87 
N.  E.  805;  S.  v.  Pressler,  16.  Wyo.  214, 
92  P.  806. 

605-13  S.  V.  Thomas,  135  la.  717, 
109  N.  W.  900. 

606-14  0.  V.  Brent,  233  Pa.  381,  82 
A.  469;  S.  V.  Yates,  132  la.  475,  109 
N.   W.    1005. 

606-17  Gambrell  v.  S.,  92  Miss.  728, 
46  S.  138. 

Evidence  held  irrelevant. — Walker  v. 
S..  137  Ga.  398,  73  S.  E.  368. 
606-19  LTnusual  form  of  questions 
not  cause  for  excluding  evidence  in 
favor  of  accused.  Brock  v.  S.,  92  Miss. 
712,  46  S.  67. 

606-20  Wright  V.  S.,  3  Ala.  App.  24, 
58  S.  68. 

Evidence  of  "no  bill"  returned  by 
grand  .jury  is  inadmissible.  Crawley  v. 
S.,  137  Ga.  777,  74  S.  E.  537. 
Testimony  of  Deceased. — Accused  was 
first  tried  on  an  assault  charge  prior 
to  death  of  deceased.  This  evidence 
was  reduced  to  writing  and  signed  by 
deceased,  was  delivered  to  the  clerk 
of  the  superior  court  properly  identi- 
fied. Held  admissible  in  murder  trial, 
as  a  compliance  with  Eev.  §  3205.  S. 
f.  Wilson,  158  N.  C.  599,  73  S.  E.  812. 
606-24  Cornelius  f.  S.,  54  Tex.  Cr. 
173,  112  S.  W.  1050,  parts  of  testi- 
monv. 

607-26  P.  V.  Huntington,  8  Cal.  App, 
612,  97  P.  760;  Cornelius  v.  S.,  54  Tex. 
Cr.  173,  112  S.  W.  1050. 
607-29  Kirkwood  v.  S.,  3  Ala.  App. 
15,  57  S.  504;  Havwood  v.  S.,  90  Miss. 
461,  43  S.  614;  Swanney  v.  S.  (Tex. 
Cr.)-  146  S.  W.  548. 

Sounds  heard  by  witness  over  the  tele- 
phone. S.  V.  Kaseo,  239  Mo.  535,  144 
S.  W.  449. 

Unconnected  acts  are  irrelevant. — How- 
ard r.  Com.,  144  Ky.  644,  139  S.  W'. 
844. 


That  carnival  was  in  progress  may  be 
shown  to  help  to  fix  dates  and  circum- 
?:tanees.  iVelson  v.  S.,  51  Tex.  Cr.  349, 
101  S.  W.  1012. 

Tvlanner  and  appearance  of  deceased 
during  conversation  between  several 
parties  may  be  testified  to  by  wit- 
ness who  had  never  seen  him  before. 
Watson  V.  S.,  52  Tex.  Cr.  85,  105  S. 
W.   509. 

Request  of  defendant  for  private  talk 
with  deceased  may  be  shown.  Vaughn 
V.  S.,  51  Tex.  Cr.  180,  101  S.  W.  445. 
Instantaneousness  of  death  may  be 
shown.  Bluett  v.  S.,  151  Ala.  41,  44 
S.  84. 

In  a  poisoning  case  nature  an?l  char- 
acter of  the  suffering  of  deceased  and 
manner  of  death,  material.  Nordan  v. 
S.,  143  Ala.  13,  39  S.  406. 
607-30  Jones  v.  United  States,  179 
Fed.  584,  103  C.  C.  A.  142;  S.  v.  Easco, 
239  Mo.  535,  144  S.  W.  449;  Dietz  v.  S., 
149  Wis.  462,  136  N".  W.  166. 
Testimony  as  to  sound  of  shots  and  ap- 
pearance of  shell  taken  from  pistol 
found  near  body  of  deceased,  admis- 
sible. Noel  V.  S.,  161  Ala.  25,  49  S. 
094 

608-31     Hill  V.   S.,   146   Ala.  51,  41 

S.  621;  Jacobs  v.  S.,  146  Ala.  103, 
42  S.  70  (condition  of  prosecutor  in 
action  for  assault  with  intent  to  kill) ; 
Fowler  v.  S.,  155  Ala.  21,  45  S.  913; 
Bennett  v.  S.,  9'5  Ark.  100,  128  S.  W. 
851;  P.  V.  Eogers,  163  Cal.  476,  126  P. 
143;  Simms  f.  S.  (Tex.  Cr.),  148  S.  W. 
786;  Ward  v.  S.  (Tex.  Cr.),  146  S.  W. 
931;  Welch  V.  S.,  57  Tex.  Cr.  Ill,  122 
S.  W.  880  (without  first  showing  body 
not  disturbed);  Cole  v.  S.,  48  Tex.  Cr. 
439,  88  S.  W.  341.  - 
Where  a  father  and  son  were  killed  at 
the  same  time,  evidence  of  the  son's 
wounds  are  admissible  in  a  prosecu- 
tion for  murder  of  the  father.  P.  v. 
Sartori,  168  Mich.  308,  134  N.  W.  200. 
Bruises  on  body  may  be  shown  on  is- 
sue whether  poison  taken  voluntarily 
or  administered  bv  force.  Green  v. 
S.,  125  Ga.  742,  54  S.  E.  724. 
Photograph  of  body  admissible,  al- 
though defendant  admits  location  and 
character  of  wounds.  S.  v.  Powell,  5 
Penne.  (Del.)  24,  61  A.  966.  And  see 
S.  r.  Roberts,  28  Nev.  350,  82  P.  100 
(photographs  of  wounds) ;  Young  v.  S., 
49  Tex.  Cr.  207,  92  S.  W.  841. 
608-32  P.  V.  Bond,  13  Cal.  App.  175, 
109  P.  150;  Lundv  v.  S.,  59  Tex.  Cr. 
131.  127  S.  W.  1032. 
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View  of  sceue  may  be  taken  and  evi- 
ilt'iico  taken  during  siidi  view.  Un- 
derwood V.  C,  27  Ky.  L.  R.  8,  84  S. 
W.   310. 

Hearsay  inadjnissible. — Patterson  v.  S., 
l.'i;  Ala.  (ji',  4  7  S.  o2. 
6(»8-33  Bennett  V.  S.,  95  Ark.  100, 
]2S  S.  W.  851;  S.  V.  Nordall,  38  Mont. 
327,  99  P.  9(J0  (evcrythin},'  found  in 
ruins  of  burned  home,  in  which  lives 
of  family  lost,  mav  be  sliown);  Cabrera 
r.  S.,  .JG  Tex.  Cr.'lJl,  118  S.  W.  1054. 
Other  evidence  of  shooting  than  wound 
may  be  ;;i\i'n — as  lnillct  marks  on  a 
house  and  bushes,  and  freshly  emptied 
cartrid^^e  shells.  S.  c.  Peterson,  149 
N.  r.  533,  63  S.  E.  87. 
608-35  Ott  V.  S.,  160  Ala.  29,  49  S. 
810;  Starr  v.  S.,  160  Ind.  661,  67  N. 
E.  '527;  Frazier  v.  C.  (Kv.),  114  S. 
W.  288;  Hill  v.  S.,  54  Te.\.  ("r.  64G,  114 
S.  W.  117;  Cole  r.  S.,  48  Tex.  Cr.  439, 
88  S.  W.  341  (blood  on  <,Mound);  But- 
ler V.  S.,  61  Tex.  Cr.  133,  134  S.  W. 
230. 

Hats  found  at  jdace  of  homicide  as  res 
^'i  stae.  C.  /•.  Karamarkovic,  218  Pa. 
405,  67  A.  650. 

Empty  shells  found  next  day. — Xickles 
t;.  S.,  48  Fla.  46,  37  S.  312.  But  see 
Tinsley  v.  S.,  52  Tex.  Cr.  91,  106  S. 
W.  347. 

608-36  Tillman  r.  S.  (Ark.),  166  S. 
W.  582;  Sellers  v.  S.,  91  Ark.  175,  120 
S.  W.  840;  P.  V.  Grill,  151  Cal.  592, 
91  P.  515;  S.  T.  Ro-er,  129  la.  229, 
105  N.  W.  455;  Newcomb  v.  S.,  49  Tex. 
Cr.  550,  95  S.  W.  1048;  Gibson  V.  S., 
53  Tex.  Cr.  349,  110  S.  W.  41.  And 
see  vol.  9,  p.  781,  and  sup]>lenient  there- 
to. 

Photographs  of  body  admissible. — P.  v. 
K();.'(Ts.  163  Cal.  476,  126  P.  143. 
CO«-:{7  Noel  v.  S.,  161  Ala.  25,  49  S. 
824;  P.  V.  Antony,  146  Cal.  124,  79 
P.  858;  S.  V.  Cummings,  1S9  Mo.  626, 
88  S.  W.  706;  Ty.  r.  Price.  14  N.  M. 
262,  91  P.  733  (minor  inaccuracies  no 
objection);  P.  r.  Sexton,  187  N.  Y. 
495,  80  N.  E.  396  (map  with  red  line 
desipnatinp:  path  followed  by  defend- 
ant in  {^oinp  from  his  house  to  scene 
of  homicide);  S.  r.  Finch.  54  Or.  4^2, 
103  P.  505;  S.  r.  Reuun-ton,  50  Or. 
99,  91  P.  473  (map  by  comjietent  sur- 
veyor admissible  thou;:h  made  at  <li- 
rection  of  district  attorney  to  illus- 
trate his   theorv). 

6()9-4<>  P.  r."  Mahatch.  148  Cal.  200, 
82  P.  779,  objects  correctly  placed  by 
witnesses    to    represent    conditions    at 


time  of  homici<lo.  Contra,  Brett  v.  '^., 
94  Miss.  6(i:»,  47  S.  781,  foil.  Fere  r.  S:, 
stated  in  corresponding  note  in  original 
work. 

01O-42  Martin  v.  C,  30  Kv.  Tr.  R. 
1196,  100  S.  VV.  872  (deceased  sold 
li(|uor,  irrelevant);  S.  f.  Barringtou, 
198  Mo.  23,  95  S.  W.  235  (evidence  as 
to  business  of  ileceased  and  that  it 
made  him  many  enemies,  irrelevant). 
See  S.  V.  Cumminps,  1S9  Mo.  626,  SS  S. 
W.  706  (business  of  deceased  w'hen  wit- 
ness first  knew  him,  immaterial). 
610-45  Habit  of  deceased  to  carry 
bill-book  in  pocket  may  be  testified  to. 
Carwile  V.  S.,  148  Ala.  576,  39  S.  220. 
610~16  Richardson  v.  S.,  145  Ala. 
46,  41  S.  82  (presence  about  a  mile  from 
scene  of  homicide);  Rose  v.  S.,  144 
Ala.  114.  42  S.  21  (admissible  though 
evidence  showing  killing  by  defend- 
ant, direct);  Reed  v.  S.,  130  Ga.  52,, 
60  S.  E.  191  (fact  accused  last  person 
seen  with  deceased,  imi)ortant) ;  S.  tr. 
Miller,  71  X.  J.  L.  527,  60  A.  202  (ab- 
sence of  defendant  from  accuslomcd 
place);  Williams  v.  S.  (Tex.  Cr.),  144 
S.  W.  622. 

Also  those  of  an  accomplice. — Jones  f. 
S.,  174  Ala.  53,  57  S.  31. 
«10-47  Thomas  r.  S.  (Ala.  App.),  65 
S.  863  (nervousness  of  accused);  (Jiv- 
ins  r.  S.,  S  Ala.  Aj.p.  122,  62  S.  1020; 
Sanford  r.  S.,  2  Ala.  App.  81,  o7  S. 
134;  .Alangum  r.  S.,  156  Ala.  95,  47  S. 
104  (number  of  people  present);  P.  v. 
Haves,  9  Cal.  Ai>p.  301,  99  P.  386; 
Games  r.  C,  146  Kv.  425,  142  S.  W. 
723;  Cross  r.  S.,  118  Md.  660,  8f,  A. 
223;  S.  r.  Lance,  149  X.  C.  551,  63  S. 
E.   198;   Rogers   r.   S.,  9  Okla.   Cr.   277 

131  P.  941;  S.  r.  Tribett,  74  Wash.  125, 

132  P.  S75. 

Evidence  of  iutoxication  of  deceased 
two  hours  before  the  assault  is  irrele- 
vant. Jones  V.  S.,  174  Ala.  53,  57  S. 
31. 

GlO-48  Medley  v.  S.,  156  Ala.  78, 
47  S.  218;  Gla.ss  V.  S.,  147  Ala.  50,  41 
S.  727;  Morris  r.  S.,  146  Ala.  66,  41  S. 
274  (acts  occurring  same  day  and  lead- 
ing up   to   homicide);    Stallworth   f.   S., 

146  Ala.   8,  41    S.   1S4;    Williams  f.  S., 

147  Ala.  10,  41  S.  992;  Way  v.  S.,  155 
Ala.  52,  46  S.  273;  .Jackson  f.  S.,  177 
Ala.  12.  59  S.  171;  Humidnies  f.  S.,  2 
Ala.  .\pp.  1.  56  S.  72;  P.  r.  Cipolla,  155 
Cal.  224,  100  P.  252;  S.  r.  Perrv,  121 
La.  931,  50  S.  799;  S.  r.  Ra.sco.  239  Mo. 
535.  144  S.  W.  449;  S.  r.  Stewart.  156 
X.  C.  636,  72  S.  E.  193;   Coulter  v.  S. 
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(Tex.  Cr.),  162  S.  W.  885;  Simpson  v. 
S.  (Tex.  Cr.),  154  S.  W.  999;  Ryan  v 
S.  (Tex.  Cr.),  142  S.  W.  878;  Davis  v. 
S.  (Tex.  Cr.),  143  S.  W.  1161;  Kinney 
V.  S.  (Tex.  Cr.),  144  S.  W.  257;  Thomp- 
son V.  S.,  55  Tex.  Cr.  120,  113  S.  W. 
53(J;  Fonseca  r.  S.,  48  Tex.  Cr.  28,  85 
S.  W.  10C9;  Waggoner  f.  S.,  49  Tex. 
Cr.  260,  92  S.  W.  38;  Moore  v.  S.,  52 
Tex.  Cr.  336,  107  S.  W.  540;  S.  V. 
A^anee,  38  Utah  1,  110  P.  434. 
Admissibility  of  communication  over 
which  difficulty  arose.  Addington  t\  S., 
8  Okla.  Cr.  703,  130  P.  311. 
Testimony  as  to  the  deceased's  shoot- 
ing craps  in  the  house  of  witness  30 
minutes  before  the  shooting  occurred 
is  not  admissible  as  part  of  res  gestae. 
Parris  V.  S.,  175  Ala.  1,  57  S.  857. 
"The  remark  of  Fisher  was  made  as 
the  shot  was  fired,  as  was  the  remark 
of  deceased,  and  is  a  part  of  the  event; 
was  addressed  to  the  defendant.  He 
must  have  heard  it  and  made  no  reply. 
Witness  Pete  shows  he  was  the  first 
person  to  deceased,  and  only  a  few 
minutes  had  transpired  from  the  shoot- 
ing until  the  statement  was  made." 
Kinney  v.  S.  (Tex.  Cr.),  144  S.  W. 
257. 

Evidence  held  inadmissible. — Weaver  v. 
S..  1  Ala.  App.  48,  55  S„  956. 
611-49  Bailey  v.  S.  (Ala.  App.),  65 
S.  422;  Lawson  v.  S.,  155  Ala.  44^,  46 
S.  259;  P.  V.  White,  251  111.  67,  95 
N.  E.  1036;  McGowan  v.  C.  (Ky.),  117 
S.  W.  387  (about  an  hour  before  Homi- 
cide); Ty.  f.  Price,  14  N.  M.  262,  91 
P.  733;  S.  V.  Benjamin  (R.  I.),  71  A. 
65:  Robertson  V.  S.  (Tex.  Cr.),  150  S. 
W.  627;  Brown  V.  S.,  56  Tex.  Cr.  389, 
120  S.  W.  444;  Hardison  v.  S.  (Tex. 
Cr.),  85  S.  W.  1071;  Renn  v.  S.  (Tex. 
Cr.),  143  S.  W.  167. 
Two  hours  previous. — Bone  v.  S.,  8  Ala. 
App.  59,  63  S.  455. 

As  against  accomplice  evidence  of  acts 
of  principals  i)rior  to  his  connection 
with  crime,  inadmissible.  Beard  V.  S., 
57  Tex.  Cr.  323,  123  S.  W.  147. 
612-50  Bishop  V.  S.  (Ala.),  61  -S. 
820;  Newman  i\  S.,  160  Ala.  102, '49 
S.  786;  P.  f.  Woods,  147  Cal.  265,  81 
P.  652  (robbery  of  third  person  which 
was  occasion  of  deceased  officer's  in- 
terference); Smith  V.  C,  29  Ky.  L.  R. 
231,  92  S.  W.  610  (difficulty  with 
children  of  deceased) ;  P.  v.  Del  Vermo, 
192  N.  Y.  470,  85  N.  E.  690;  S.  V. 
Thrailkill,  71  S.  C.  136,  50  S.  E.  551, 
73  S.  C.  314,  53  Sv  E.  482;  Muldrew  v. 


S.  (Tex.  Cr.),  166  S.  W.  156;  McKinney 
r.  S.,  49  Tex.  Cr.  591,  96  S.  W.  48; 
Moore  r.  S.,  52  Tex.  Cr.  336,  107  S.  W. 
540;  Weisenbach  r.  S.,  138  Wis.  152, 
119  N.  W.  843. 

612-51  Holland  v.  S.,  55  Tex.  Cr.  27 
115  S.  W.  48. 

612-52  Wells  v.  S.  (Ala.),  65  S.  950; 
Pate  V.  S.,  150  Ala.  10,  43  S.  343; 
Sims  r.  S.,  59  Fla.  38,  52  S.  198;  S.  v. 
Rutledge,  135  la.  581,  113  N.  W.  461 
(surrender  to  constable) ;  Powers  V.  C, 
26  Kv.  L.  R.  277,  92  S.  W.  975;  S.  v. 
McKenzie  (N.  C),  81  S.  E.  301;  Mc- 
Kelvey  v.  S.  (Tex.  Cr.),  155  *S.  W.  932; 
Derden  v.  S.,  56  Tex.  Cr.  396,  120  S.  W. 
485  (attempted  assault  at  place  other 
than  that  where  fatal  injury  inflicted). 
Evidence  held  too  remote. — Defendant 
walked  several  hundred  yards  to  his 
home,  put  up  his  gun,  told  his  father 
of  the  killing,  and  then  walked  a  mile 
to  the  home  of  the  justice  of  the  peace, 
and  gave  himself  up.  He  then  of- 
fered to  prove  as  res  gestae  by  him- 
self and  by  the  justice  of  the  peace 
what  he  then  told  the  justice  of  the 
peace  of  the  killing.  Blue  v.  S.  (Tex. 
Cr.),  US  S.  W.  730. 
But  not  acts  not  connected  with  tho 
killing.  Gibbons  v.  S.,  137  Ga.  786, 
74  S.  E.  549. 

An  act  not  connected  with  the  killing 
is  inadmissible.  Gibbons  v.  S..  137  Ga. 
786,   74   S.   E.   549. 

Surrender  of  accused  and  admission  of 
killing,  inadmissible  as  original  evi- 
dence. Jones  V.  S.,  132  Ga.  340,  63 
S.    E.    1114. 

Acts  of  third  parties  in  ordering  spec- 
tators away  from  body  of  deceased  and 
in  moving  articles  near  it,  may  be 
shown.  Eggleston  v.  S.,  59  Tex.  Cr. 
542,  128  S.  W.  1105. 
613-53  Wells  v.  S.  (Ala.),  65  S. 
950;  Conwill  v.  S.,  8  Ala.  App. 
82,  62  S.  1006;  Hammond  P.  S.,  147  Ala. 
79,  41  S.  761;  Pate  'V.  S.,  150  Ala.  10, 
43  S.  343;  Arnold  v.  S.,  131  Ga.  494, 
62  S.  E.  806;  Helton  v.  C,  27  Ky.  L.  R. 
137,  84  S.  W.  574;  Miracle  V.  C,  14S 
Ky.  453,  146  S.  W.  1136;  S.  v.  Simon, 
131  La.  520,  59  S.  975;  S.  v.  Blount, 
124  La.  202,  50  S.  12;  P.  v.  Owen,  154 
Mich.  571,  118  N.  W.  590;  S.  r.  Sassa- 
man,  214  Mo.  695,  114  S.  W.  590;  P.  V. 
Morse,  196  N.  Y.  306,  89  N.  E.  816; 
S.  V.  Anderson,  53  Or.  479,  101  P.  198; 
Roma  V.  S.,  55  Tex.  Cr.  344,  116  S.  W. 
598;  Menefee  v.  S.,  50  Tex.  Cr.  249, 
97   S,   W.   486;    Nelson  v.  S.,  51    Tex. 
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Cr.  349,  101  S.  W.  1012;  Fav  r.  S.,  o2 
Tex.  Cr.  IS.l,  107  S.  W.  o.",.  See  S.  r. 
Shockley,  29  Utah  25,  80  P.  8(55;  vol. 
11,  ]>.  805,  n.  G5.  ami  sui»plenient 
thoroto. 

Later  disconnected  crime  may  not  bo 
.xhouii.  Ilollan.i  r.  S.,  102  Ala.  5,  50 
S.  215  (assault  on  third  porson  unless 
nia<lo  in  attempt  to  escape);  P.  r.  Gov- 
ernnie,  193  N.  Y.  581,  Sfi  X.  E.  554. 
61.1-.->4  Way  r.  S.,  155  Ala.  52,  46  S. 
273;  Untreinor  r.  S.,  140  Ala.  26,  41 
S.  285;  P.  r.  Haves,  9  Cal.  App.  301, 
99  P.  386;  Mt-rov  r.  S.,  91  Miss.  257, 
14  S.  814;  S.  r.  Baker,  209  Mo.  444, 
108  S.  W.  6  (nature  of  wound,  dei-lara- 
lions  and  acts  of  third  i)er.son,  admis 
-ible);  S.  r.  Woodward,  191  Mo.  617, 
■10  S.  W.  90;  Rruner  r.  IT.  S.,  1  Okla. 
205,  96  P.  597  (to  explain  deceased's 
presence  at  place  of  crime). 
See  Frank  v.  S.,  141  Ga.  243,  80  S.  E. 
inn;. 

Scar  on  third  person  received  in  same 
fifiht,  part  of  res  jrestac.  Alarcon  v.  S., 
17  Tex.  Cr.  415,  83  S.  W.  1115. 
«ia-55  Kirklin  r.  S.,  168  Ala.  S3,  53 
S.  253.  See  Frank  v.  S.,  141  Ga.  243, 
^0  R.    E.   1016. 

0t4-58  Ausmus  r.  P.,  47  Colo.  167, 
107  P.  204;  .McKelvey  r.  S.  (Tex.  Cr.), 
155  S.  W.  932;  Orner  v.  S.  (Tex.  Cr.), 
113   S.   W.  935. 

Presumption  on  appeal  is  declarations 
;idmitteil  in  evidence  were  p;irt  of  res 
;.'('stae,  if  thev  nii;,'ht  have  been  such. 
Manning:  v.  S.',  51  Tex.  Cr.  211,  98  S.  W. 
251. 

OlI-SO  Jones  v.  S.,  88  Arfi.  579.  115 
S.    \V.    166. 

«14-6<>  Doun:la.ss  v.  S.,  54  Tex.  Cr. 
63!».  114  S.  W.  808,  provable  if  made 
within  few  moments. 
«il  4-G12  Leverin<r  r.  C..  132  Ky.  666, 
117  S.  W.  253;  S.  r.  Lindsav.  123  Iai. 
375,  47  S.  G^7;  Price  r.  S..  1  Okla.  Cr. 
35*<.  98  P.  447. 

615-64  Mitchell  r.  S..  82  Ark.  324, 
101  s  W.  763;  8.  r.  Vz/.n.  6  Penne. 
(Del.)  212,  65  A.  775;  Smith  r.  S.,  11 
Ga.  App.  385,  74  S.  E.  4  17. 
61S-6.'»  Barnett  r.  S..  165  Ala.  59,  51 
S.  299:  P.  r.  Smith.  151  Cal.  619.  91 
P.  511;  Warrick  r.  S.,  125  Ga.  133.  53 
S.  E.  1027;  Gambrell  r.  C.  130  Kv.  513, 
113  S.  W.  476;  Oliver  r.  S.  (Tex.  Cr.), 
159  S.  W.  235;  Purvear  r.  S.,  56  Tex. 
Cr.  231.  118  S.  W.  1042.  See  S.  r.  Ban- 
ner. 149  X.  C.  519.  63  S.  E.  84;  Mc- 
Millan r.  S.  (Tex.  Cr.),  143  S.  W.  1174. 


616-66  Havard  v.  S.,  55  Tex.  Cr.  213, 
II.-   S.   \V.   11 85. 

616-67  Sec  Garcia  r.  S.  (Tex.  Cr.), 
15<;  S.   W.  939. 

616-68  .Simmons  r.  S.,  145  Ala.  61, 
40  S.  660;  Amo.s  r.  S.  (Ga.  App.),  81 
S.  E  903;  Martinez  v.  S.  (Tex.  Cr.), 
153  S.  W.  886. 

616-69  Johnson  r.  S.  (Tex.  Cr.),  167 
S.  W.  733. 

617-70  Norwood  r.  S.  (Ala.  App.), 
65  8.  851;  Fowler  r.  S.,  8  Ala.  .\pp. 
168,  63  S.  40;  Crowley  v.  S.,  103  Ark. 
315,  147  S.  W.  47;  Grant  v.  U.  S.,  28 
App.  Cas.  (D.  C.)  169;  Goodman  r.  S., 
122  Ga.  Ill,  49  S.  E.  922;  S.  v.  Lewis, 
139  la.  405,  116  N.  W.  606;  C.  r.  Har- 
ris, 124  Kv.  356,  30  Kv.  L.  R.  510,  99 
S.  W.  34>i;"  P.  r.  Del  Vermo,  192  X.  Y. 
470,  85  N.  E.  690;  Hawkins  r.  U.  S.,  3 
Okla.  Cr.  651,  108  P.  561;  Fleming  r 
S..  54  Tex.  Cr.  339,  114  S.  W.  383;  Rice 
r.  S.,  49  Tex.  Cr.  569,  94  S.  W.  1024 
(accusatorv  statement  ad<lressed  to  de- 
fendant) ;   Moore  r.  S.,  49  Tex.  Cr.  499, 

96  S.  W.  321;  Johnson  r.  S.  (Tex.  Cr.), 
149  S.  W.  165;  Bowles  r.  C,  103  Va. 
816.  4  8  S.  E.  527. 

617-71  Contra,  Williams  r.  S.,  58  Fla. 
13'^.  ."0  S.  749. 

617-72  McGowan  r.  C.  (Ky.).  117  S. 
\y.  387  (two  or  three  hours  after,  in- 
admissible);   S.   r.   Birks,    199    Mo.    263. 

97  S.  W.  578  (one  half  hour  after  shoot- 
injr.  inadmissible);  Johnson  r.  S.,  1 
Okla.  Cr.  321,  97  P.  1059  (few  min- 
utes   after). 

Written  statement  made  soon  after 
discoverv  of  I'.uties.  admissible.  S.  r. 
^forrison.  6}  Kan.  669,  6S  I'.  48. 
617-7.'5  Ludlow  r.  S.,  156  Ala.  58.  47 
S.  321  (half  hour  after  and  quarter 
of  a  mile  or  more  awav,  not  admis- 
sible); Xordan  r.  S.,  143  Ala.  13.  39 
S.  406  (twenty  niiniites  after  taking 
]>oison  and  while  sufTerinji.  admissible); 
Walker  r.  S..  137  Ga.  398.  73  S.  E.  368; 
Hobbs  r.  S..  55  Tex.  Cr.  299.  117  S.  W. 
811;  Tinsley  r.  S..  52  Tex.  Cr.  91.  106 
S.  W.  347  (statement  as  to  who  shot 
him,  made  ten  minutes  after  shooting, 
admissible);  Stovall  r.  S..  53  Tex.  Cr. 
30,  108  S.  W.  699  (fifteen  minutes 
after). 

619-74  Reaves  r.  S..  158  Ala.  5,  48 
S.  373:  Fisher  r.  S.  (Ark.).  160  S.  W, 
210;  .Tones  r.  P..  88  Ark.  579,  115  S. 
W.  166;  S.  r.  Kelleher.  201  Mo.  614, 
100  S.   W.   470. 

619-75  Williams  r.  S..  58  Fla.  138, 
50   S.   749;    Washington   r.   S.,  137  Ga. 
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218.  73  S.  E.  512;  Puryear  v.  S.,  56  Tex. 
Cr.  231,  118  S.  W.  1042;  Wilson  v.  S., 
49  Tex.  Cr.  50,  90  S.  W.  312.  See  Mc- 
Mahon  v.  S.,  4G  Tex.  Cr.  540,  81  S.  W. 
296,  conversation  between  defei/Iant 
and  co-actor  as  to  cause,  admissible. 
619-76  Exculpating  statement  must 
be  part  of  res  gestae.  Cole  v.  S.,  125 
Ga.  276,  53  S.  E.  958. 
620-77  Glenn  r.  S.,  157  Ala.  12,  47 
S.  1034  (profane  language) ;  S.  t\  Kut- 
Jedge,  135  la.  581,  113  N.  W.  461;  P. 
V.  Quimby,  134  Mich.  625,  96  N.  W. 
1061;  Price  v.  S.,  1  Okla.  Cr.  358,  98 
P.  447. 

620-78  Simon  v.  S.  (Ala.),  61  S.  801; 
Maddox  v.  S.,  159  Ala.  '53,  48  S.  689; 
Garner  v.  S.,  6  Ga.  App.  788,  65  S. 
E.  842;  S.  v.  Beeson,  155  la.  355,  136 
N.  W.  317;  S.  r.  Blount,  124  La.  202,  50 
S.  12;  S.  r.  Peterson,  149  N.  C.  533,  63 
S.  E.  87;  S.  17.  Hunter,  82  S.  C.  153,  63 
S.  E.  685;  Lee  v.  S.,  121  Tenn.  521,  116 
S.  W.   881. 

620-80  Ex  parte  S.  (Ala.),  61  S. 
53;  Fleming  v.  S.,  150  Ala.  19,  43  S. 
219;  P.  V.  Hayes,  9  Cal.  App.  301,  99 
P.    386. 

620-81  Kennedy  r.  S.  (Ala.),  62  S. 
49  (just  after  killing) ;  Macon  v.  S. 
(Ala.),  60  S.  312;  Holland  v.  S.,  162 
Ala.  5,  50  S.  215  (statements  when 
leaA'ing  place  just  after  shooting) ;  Pitts 
V.  S.,  140  Ala.  70,  37  S.  101  (declara- 
tions after  walking  a  quarter  of  a  mile, 
inadmissible) ;  Ferguson  v.  S.,  141  Ala. 
20,  37  S.  448;  Williams  r.  S.,  147  Ala. 
10,  41  S.  992;  P.  v.  Sidelinger,  9  Cal. 
App.  298,  99  P.  390;  Warrick  v.  S.,  125 
Ga.  133,  53  S.  E.  1027  (narrative  state- 
ment, inadmissible);  Cole  v.  S.,  125  Ga. 
276,  53  S.  E.  958;  Park  v.  S.,  126  Ga. 
575,  55  S.  E.  489;  Garcia  v.  S.  (Tex. 
Cr.),  156  S.  W.  939  (ten  or  fifteen  min- 
utes after) ;  Knight  v.  S.,  5a.  Tex.  Cr. 
243,  116  S.  Wl.  56  (immediately  after); 
Long  V.  S.,  48  Tex.  Cr.  175,  88  S.  W. 
203;  Craven  v.  S.,  49  Tex.  Cr.  78,  90  S. 
W.  311;  Pratt  v.  S.,  50  Tex.  Cr.  227,  96 
S.  W.   8. 

Statement  of  a  witness  which  called 
forth  an  exclamation  of  "What  have  I 
done,"  from  the  defendant,  held  ad- 
missible. S.  V.  Butler  (Mo.),  167  S.  W, 
509. 

622-82  Morgan  v.  S.,  8  Ala.  App. 
172,  63  S.  21;  Pope  v.  S.,  174  Ala.  63, 
57  S.  245;  Shirley  v.  S.,  144  Ala.  35,  40 
S.  269;  Amos  r.  S.  (Ga.  App.),  81  S. 
E.  903;  Kennedy  r.  C,  30  Kv.  L.  E. 
1063,  100  S.  W.  242;  Baysinger  v.  Ty., 


15  Okla.  386,  82  P.  728;  Pettis  v.  S, 
(Tex.  Cr.).  150  S.  W.  790;  Havard  V. 
S.,  55  Tex.  Cr.  213,  115  S.  W.  1185; 
Hull  V.  S.,  50  Tex.  Cr.  607,  100  S.  W. 
403.  See  S.  v.  Howard,  120  La.  311, 
45  S.  260;  Smith  V.  S.  (Tex.  Cr.),  156 
S.   W.  214, 

622-83  Martinez  v.  S.,  55  Colo.  51, 
132  P.  64.  Comp.  Eains  r.  C,  29  Ky. 
L.  R.  66,  92  S.  W.  276,  admissible  when 
made  to  defendant. 

Declarations  of  one  participant,  com- 
petent against  co-defendant  whether 
heard  by  latter  or  not.  Elliott  v.  S., 
58  Tex.  Cr.  200,  125  S.  W.  568. 
Cries  of  "police,  murder"  inadmissible. 
Benjamin  r.  S.,  148  Ala.  671,  41  S. 
739. 

623-84  Harbour  v.  S..  140  Ala.  103, 
37  S.  330;  Jones  v.  S.,  66  Fla.  79,  62  S. 
899;  S.  V.  Benjamin  (R.  I.),  71  A.  65; 
Keeton  v.  S.,  59  Tex.  Cr.  316,  128  S.  W. 
404. 

623-85  Humphries  v.  S.,  2  Ala.  App. 
1,  56  S.  72;  Rivers  v.  S.,  10  Ga.  App. 
487,  73  S.  E.  610;  Stacy  v.  S.,  53  Tex. 
Cr.  461,  110  S.  W.  901. 
623-86  Temple  v.  S.  (Miss.),  62  S. 
429. 

623-87  Wells  v.  Ty.,  14  Okla.  436, 
78  P.  124   (expert). 

Statement  by  third  person  in  presence 
of  accused,  while  being  arrested,  killing 
not  accidental,  may  be  proved.  S.  v. 
Benjamin  (R.  L),  71  A.  65. 
624-88  Opinion  as  to  which  party 
was  in  greater  danger,  inadmissible.  S. 
V.  Hamilton,  124  La.  132,  49  S.  1004. 
624-91  Williams  v.  S.,  147  Ala.  10, 
41  S.  992;  Poe  V.  S.,  155  Ala.  31,  46 
S.  521;  Le  Barron  v.  S.  (Miss.),  65  S. 
648;  Wells  r.  Ty.,  14  Okla.  436,  78  P. 
124  (non-expert) ;  Carson  v.  S.,  57  Tex. 
Cr.  394,  123  S.  W.  590.  See  Ball  v.  C, 
31  Kv.  L.  R.  188,  101  S.  W.  956. 
624-92  Hays  v.  S.,  155  Ala.  40,  46 
S.  471  (may  be  asked  what  he  took 
pistol  with  him  for) ;  Reagan  v.  S.,  57 
Tex.  Cr.  642,  124  S.  W.  685.  Contra 
Pate  r.  S.,  162  Ala.  32,  50  S.  357.  See 
infra,  "Intent,"  597-39. 
624-93  Ewing  v.  C,  129  Ky.  237,  111 
S.  W.  352. 

625-97  Brown  v.  S.,  7  Ala,  App.  26, 
61  S.  12;  Patterson  v.  S.,  156  Ala.  62, 
47  S.  52;  Gibbs  v.  S.,  156  Ala.  70,  47  S. 
65. 

625-98  S.  t\  Flanagan,  83  N.  J.  L. 
379,  84  A.  1046;  P.  V.  Morse,  196  N. 
Y.  306,  89  N.  E.  816;  S.  v.  Robertson 
(N.  C),  81  S.  E.  689;  U.  S.  t\  Sabio, 
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2  Phii.  Isl.  485;   S.   f.  Rowell,  75  S.  C. 

494,  5(5  S.   E.  23    (intoxication  may  be 

shown);    Williunis    v.    S.,    57    Tex.    Cr. 

4!t2,   123  S.   \V.   ]110. 

Incompetent  in  face  of  undisputed  evi- 

drnre   of    i^reiiieditution.      Handy    v.   S., 

10]    Md.  39,  GO  A.  452. 

625-99     Tallcy    v.    S.,    174    Ala.    101, 

57   S,   445;    Grain   f.   S.,   ICG  Ala.   1,   52 

S.  31;  P.  r.  Kafoury,  IG  Cal.  Aj.p.  718, 

117  P.  938;  S.  v.  Blackburn,  7  Penne. 
(Del.)  479,  75  A.  53G;  S.  v.  Briute,  4 
Penne.  ^Del.)  551,  58  A.  258;  S.  v. 
Adams,  6  Penne.  (Del.)  178,  65  A.  510; 
Thomas  v.  S.,  58  Fla.  122,  51  S.  410; 
S.  r.  Fleming,  17  Ida.  471,  106  P.  305; 
S  V.  Wliitbcck,  145  la.  29,  123  N.  W. 
982;  Burns  r.  C,  136  Ky.  468,  124  S. 
W.   409;    S.    r. 'Towers,    106    Minn.    105, 

118  N.  W.  361;  P.  v.  Jackson,  196  N. 
Y.  357,  89  N.  E.  924;  P.  v.  Morse,  196 
N.  Y.  306,  89  N.  E.  816;  P.  i".  Ferone, 
120  App.  Div.  323,  105  N.  Y.  S.  448; 
S.  1-.  Robertson  (N.  C),  81  S.  E.  GS9; 
U.  S.  V.  Gasal,  3  Phil.  Isl.  354;  Will- 
iams V.  S.,  57  Tex.  Cr.  492,  123  S.  \V. 
mO;  Wysong  v.  S.  (Tex.  Cr.),  146  S. 
W.  941. 

See  Fowler  f.  S.,  161  Ala.  1,  49  (B.  788. 
Evidence  negativing  malice. — S.  v. 
P>ald\vin.  152  N.  C  S22.  (5^  S.  E.  148. 
Bunching  of  tracks  tend  to  show  a  ly- 
iii^'  ill  wiiit.  Harrison  f.  S.  (Ala.),  40 
S.  57. 

625-1  S.  r.  Robertson  (X.  C),  81  S. 
E.  689.  See  Betts  v.  S.,  57  Tex.  Cr.  389, 
124  S.  \Vl  424. 

625-2  Hall  v.  S.  (Ala.  App.),  65  S. 
427;  Phillips  r.  S.,  161  Ala.  00,  49  S. 
794  (a|'j>oarance  of  vicinity  in  which 
crime  committed,  as  afloctod  thereby, 
may  also  be  shown;  V>ut  testimony  as 
to  where  injured  person  taken  for  treat- 
ment is  irrelevant);  Wright  r.  S.,  14S 
Ala.  596,  42  S.  745;  S.  r.  Blount,  124 
La.  202,  50  S.  12;  S.  r.  Spaugh,  190  Mo. 
147,  97  S.  W.  901;  S.  r.  Robertson  (N. 
C),  81  S.  E.  689;  S.  r.  Remington,  50 
Or.  99,  91  P.  473;  Williams  r.  S.,  57 
Tex.  Cr.  492,  123  S.  W.  1110.  And  see 
Phillips  r.  S.,  170  Ala.  5,  54  S.  111. 
62G-4  Hall  f.  S.  (Ala.  App.),  65  S. 
427  (length  of  time  in  hospital);  New- 
man r  S.,  160  .\la.  102,  49  8.  7S6  (time 
of  disability  shown);  Brown  r.  S.,  142 
Ala.  2S7,  3.8  S.  26S;  S.  v.  Churchill,  52 
"Wash.  210,  100  P.  309;  S.  r.  Weisen- 
borsror,  42  Wash.  426,  85  P.  20. 
626-10  P.  r.  Hill.  1  Cnl.  App.  414.  82 
P.  3ns  (evidence  defendant,  armed  with 
deadly   wcaj>ou,   knew   he   did   not  give 


deceased  street  car  conductor  $5,  as  he 
claimed,  admissible);  Corbitt  r.  S.  (Tex. 
Cr.),  163  S.  W.  436. 
627-11  Whidden  i:  S.,  64  Fla.  165, 
59  8.  561;  Wheat  i".  C.  (Ky.),  118  S. 
W.  264.  See  S.  v.  Roberson,  150  N.  C. 
S3  7,   64   S.   E.   182. 

Warning  given  by  defendant  to  only 
fterson  having  right  of  access  to  a 
trunk,  in  which  he  had  set  a  spring 
gun,  admissible.  8.  v.  Marfaudille,  48 
Wash.  117,  92  P.  939,  14  L.  R.  A.  (N. 
S.)  346. 

627-12  Warford  r.  P.,  41  Colo.  203, 
92    P.   24. 

627-14  Jones  r.  S.  (Ala.),  61  S.  434; 
S.  r.  Banusik  (N.  J.  L.),  64  A.  994 
(orders  given  barkeeper  to  serve  him 
water  when  he  drank  with  deceased); 
Cooper  1-.  S.,  123  Tenn.  37,  138  S.  W. 
826. 

627-15  Drake  r.  S.  (Tex.  Cr.),  143 
S.  W.   1157 

628-16  Phillips  r.  S.,  161  Ala.  60.  49 
S.  794;  Flanagan  v.  S.,  135  Ga.  221, 
69  S.  E.  171;  S.  v.  Towers,  106  -Minn. 
105,  118  N.  W.  361;  S.  r.  Jones,  86  & 
C.  17,  67  S.  E.  160;  Stanton  r.  S.  (Tex. 
Cr.),  158  S.  W.  994;  Betts  r.  S..  57  Tex. 
Cr.  389,  124  S.  W.  424  (cruelty  of 
father  to  infant);  Burnam  r.  S.  (Tex. 
Cr.),  148  S.  W.  757.  See  also  C.  f. 
Ballon,  229  Pa.  323,  78  A.  831. 
628-18  P.  r.  Bowser,  196  X.  Y.  296, 
89  N.  E.  818;  Davis  r.  S.  (Tex.  Cr.), 
143  S.  W.  1161. 

Opinion  of  witness  as  to  what  either 
I'artv  was  ciKlcavoring  to  do  is  inad- 
missible. Barlew  v.  8..  5  .Ma.  App.  290, 
57   8.  601. 

628-19  Nine  months  too  remote. — 
Nichols  V.  8.,  102  Ark.  266,  143  S.  W. 
1071. 

Two  years  previous  not  too  remote 
when  connected  with  other  testimony 
of  continuous  ill  treatment  down  to 
time  of  homicide.  Cooper  i*.  S.  (Tex. 
Cr.),  161  8.  W.  109  >. 
•*It  requires  no  argrument  to  show 
that,  if  the  state  could  show  ill  feel- 
ing existing  nearly  throe  years  before 
the  tragedy,  to  show  probable  pre- 
meditation, thus  raising  the  presumed 
crime  from  murder  in  the  second  de- 
gree to  murder  in  the  first  degree,  ap- 
pellant should  have  the  right  to  give 
evidence  of  good  will  for  a  j^eriod  of 
a  year  or  more,  to  hold  the  crime  to 
the  legal  presum]ition  of  second  degree 
murder,  or  to  reduce  it  to  a  lower  de- 
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gree."  S.  v.  George,  58  Wash.  681,  109 
P.  114. 

6S8-30  Subsequent  friendship  of 
parties  mav  be  shown.  Early  v.  S.,  '51 
Tex.  Cr.  382,  103  S.  W.  868. 
6:29-22  S.  V.  Clark,  119  La.  733,  44 
S.  449;  Holder  V.  S.,  119  Tenn.  178,  104 
S.  W.  225. 

629-23  Jahnke  v.  S.,  68  Neb.  154, 
94  N.  W.  158,  104  N.  W.  154;  Miera  v. 
Ty.,  13  :N.  M.  192,  91  P.  586;  S.  v. 
Bean,  77  Vt.  384,  60  A.  807.  See  vol. 
11,  p.  801,  n.  58,  and  supplement  thereto. 
Erratum, — ' '  Previous  attempts ' '  should 
appear  on  page  628  as  catch  line  under 
IV,   7,   D,  b,    (I.). 

629-24  Watts  v.  S.,  177  Ala.  24,  59 
S.  270;  Grubbs  v.  S.,  5  Ala.  App.  49, 
59  S.  350;  Holland  v.  S.,  162  Ala.  5,  50 
S.  215;  Pitts  V.  S.,  140  Ala.  70,  37  S. 
101;  Shirley  r.  S.,  144  Ala.  35,  40  S. 
269  ("length  of  time  of  existence  may 
be  shown);  Nort  v.  S.  (Ariz.),  138  P. 
543;  P.  V.  Wilson,  23  Cal.  App.  513,  138  j 
P.  971;  P.  v.  Piercy,  16  Cal.  App.  13, 
116  P.  322;  Spencer  v.  C,  32  Ky.  L.  R. 
880,  107  S.  W.  342;  S.  v.  Lovell,  235  Mo. 
343,  138  S.  W.  523;  S.  v.  Tweed,  152  N. 
C.  843,  68  S.  E.  139;  W'ells  v.  Ty.,  14 
Okla.  436,  78  P.  124;  S.  v.  Brooks,  79 
S.  C.  144,  60  S.  E.  518,  17  L.  E.  A. 
(N.  S.)  483  (quarrel  over  custody  of 
child);  Eobbins  v.  S.  (Tex.  Cr.),  166  S. 
W.  528;  Coffman  v.  S.  (Tex.  Cr.),  165 
S.  W.  939;  Powdrell  v.  S.  (Tex.  Cr.), 
155  S.  W.  231;  Brewer  v.  S.  (Tex.  Cr.), 
153  S.  W.  622;  Penton  v.  S.  (Tex.  Cr.), 
149  S.  W.  190;  Hunter  v.  S.,  59  Tex. 
Cr.  439,  129  S.  W.  125. 
See  the  title  "Similar  Transactions." 
Evidence  by  a  witness  as  to  what  per- 
sons had  told  her  of  a  difficulty  be- 
tween accused  and  deceased  on  the  day 
before  the  killing,  is  not  admissible. 
S.  r.  Lee,  130  La.  477,  58  S.  155. 
A  justice  of  the  peace  testified  that 
he  had  a  case  in  his  court  against  de- 
fendant for  fighting  his  wife,  and  also 
a  constable  that  the  defendant  had 
paid  fines  for  fighting  his  wife  and 
assaulting  her  with  a  pistol  and  a  gun. 
"The  objection  to  this  was  that  it  was 
an  attempt  to  put  the  defendant's  gen- 
eral character  and  reputation  in  evi- 
dence; that  the  evidence  was  hearsay 
and  immaterial.  When  appellant  was 
on  the  stand,  he  was  asked  if  he  had 
not  paid  fines  for  fighting  his  wife. 
This  he  denied,  and  said  he  and  his 
wife  had  always  gotten  along  well. 
The   court    said   he   allowed    this    testi- 


mony to  impeach  appellant.  We  hold 
the  testimony  was  admissible  for  the 
purpose  of  proving  motive,  animus,  and 
intent  at  the  time  of  the  homicide." 
Wilson  v.  S.,  60  Tex.  Cr.  1,  129  S.  W. 
613. 

629-25  Hurley  v.  Ty.,  13  Ariz.  2,  108 
P.  222;  P.  V.  Del  Vermo,  192  N.  Y.  470, 
85  N.  E.  690;  P.  v.  Dinser,  49  Misc.  82, 
98  N.  Y.  S.  314;  Davis  v.  S.  (Tex.  Cr.), 
163  8.  W.  442;  Martin  v.  S.  (Tex.  Cr.), 
160  S.  W.  968. 

Testimony  that  defendant,  while  under 
arrest  for  carrying  a  pistol,  had  said 
that  the  one  whom  he  afterwards  killed 
was  responsible  for  all  the  trouble,  was 
admissible  to  show  motive  for  the  hom- 
icide. Lane  v.  S.,  59  Tex.  Cr.  595,  129 
S.  W.  353. 

"629-26  S.  V.  Greaves,  243  Mo.  540, 
147  S.  W.  973. 

Indictment  against  accused  and  record 
showing  continuance  of  case  in  which 
deceased  a  witness,  admissible;  but  in- 
quiry into  merits  of  prosecution,  im- 
proper. Mouteith  v.  S.,  161  Ala.  18,  49 
S.   777. 

630-37  Wells  v.  S.  (Ala.),  65  S.  950; 
Bone  V.  S.,  8  Ala.  App.  59,  62  S._455; 
Quinn  v.  S.,  1  Ala.  App.  116,  55  S.'450; 
Jones  V.  S.,  174  Ala.  53,  57  S.  31;  San- 
ford  V.  S.,  2  Ala.  App.  81,  57  S.  134; 
Pressley  v.  S.,  166  Ala.  17,  52  S.  337; 
May  V.  S.,  167  Ala.  36,  52  S.  602;  Hol- 
land V.  a.,  162  Ala.  5,  50  S.  215;  Pitts 
V.  S.,  140  Ala.  70,  37  S.  101;  Sanford 
V.  S.,  143  Ala.  78,  39  S.  370;  Stallworth 
V.  S.,  146  Ala.  8,  41  S.  184;  Patterson 
V.  S.,  146  Ala.  39,  41  S.  157;  Logan  v. 
S.,  149  Ala.  11,  43  S.  10;  Fleming  y 
S.,  150  Ala.  19,  43  S.  219;  Bluett  v. 
S.,  155  Ala.  67,  45  S.  916;  Patterson 
V.  S.,  156  Ala.  62,  47  S.  52;  Poe  v.  S., 
155  Ala.  31,  46  S.  521;  Cox  v.  S.,  58 
Fla.  33,  50  S.  875;  S.  V.  Gabriella  (la.), 
144  N.  W.  9;  Blanton  u.  C,  147  Ky.  812, 
146  S.  W.  10;  Carnes  V.  C,  146  Ky. 
425,  142  S.  W.  723;  S.  V.  Birks,  199 
Mo.'  263,  97  S.  W.  578;  Flores  t-.  S. 
(Tex.  Cr.),  162  S.  W.  883;  Williams  v. 
S.  (Tex.  Cr.),  150  S.  W.  185;  Brown  v. 
S.,  54  Tex.  Cr.  121,  112  S.  W.  80  (ap- 
plying rule  to  difficulty  between  de- 
fendant and  person  with  whom  he  be- 
lieved deceased  to  have  been  in  sym- 
pathy); Jay  V.  S.,  52  Tex.  Cr.  567,  109 
S    W    131. 

See  McCoy  v.  S.,  91  Miss.  257,  44  S. 
814  (details  of  previous  difficulty  be- 
tween defendant 's  brother  and  de- 
ceased, inadmissible). 
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"The  details  of  the  encounter  cannot 
be  shown,  where  it  is  so  separated  in 
I)oint  of  time  or  circumstances  from  the 
act  charged  as  to  constitute  no  part 
of  the  res  gestae  of  tliat  act."  Jack- 
son r.  S.,  177  Ala.  12,  .J!)  S.  171. 
"When  the  question  as  to  whether  the 
deceased  or  tlie  dofendaut,  in  a  trial 
f(ir  unlawful  homicide,  was  free  from 
fault  in  bringing  on  the  fatal  difTiculty, 
is  in  doul)t,  the  fact  and  charat-ter  of 
previous  dilliculties — but  not  their  par- 
tirulars — between  the  defendant  and 
the  deceased  may  be  shown.  Under 
su(h  circumstances,  previous  threats 
ami  their  character — but  not  the  par- 
ti<ulars  of  the  causes  of  the  threats — 
may  also  be  shown.  In  such  a  case 
the  general  character  of  the  deceased 
and  the  defendant  for  peace  and  (piint 
or  for  turbulence  anil  for  bloodthirsti- 
ness — but  not  for  tho  particular  acts 
by  which  such  character  was  estab- 
lished— mav  also  be  shown."  Cook  v. 
S..  r>  Ala.  Apj).  n,  .",n  p.  .110. 
Main  attending  circumstances  should 
be  admitted.  White  V.  C,  31  Ky.  L.  R. 
•271.   102  S.   W.  298. 

6;iO-28  Comp.  S.  l".  Baudoin,  ll.j  La. 
^^7,  40  S.  2.39. 

630-29  Noel  i\  S.,  IGl  Ala.  25,  49 
S.  S24;  Coulter  V.  S.  (Tex.  Cr.),  162  S. 
W.  RS.1;  Loonev  v.  C,  l\r,  Va.  921,  78 
S.   E.   (?2."5. 

630-30  S.  r.  Finch,  54  Or.  4S2,  103 
P.  ofi.j;  Loonev  v.  C,  11.1  Va.  921,  7S 
S.  E.  n2.1. 

631-31  Wilson  V.  S.,  HO  Tex.  Cr.  1, 
12!i  S.  W.  613. 

Subsequent  good  relations  .sirown  In  re- 
buttiil.  S.  V.  Ccorge,  .JS  \\l;ish.  GSl, 
lo;i   P.  114. 

631-32  S.  r.  Fielding,  in:,  la.  2.".", 
112  N.  W.  539;  P.  f.  Conklin,  17,1  N.  Y. 
?/:,?,,  67  X.  E.  624. 

631-34  Roberts  r.  S.,  123  Ga.  14C,  51 
8.  K.  374;  Cami.bell  f.  S.,  123  Oa.  533, 
51  S.  E.  644;  Green  r.  S.,  125  Ga.  742. 
54  S.  E.  724;  Owen  v.  S.,  52  Tex.  Cr. 
65,   in.-   S.   W.   513. 

631-35  Ziniman  r.  .S.  (Ala.),  65  S. 
5t>. 

631-36  S.  r.  'Schuyler,  75  X.  J.  L. 
4S7,  (IS  A.  56  (ten  rears);  Iledger  f 
S..  Ill  Wis.  279,  128  N.  W.  SO. 
633-13  Lowman  r.  S.,  161  Ala.  47, 
50  S.  43;  P.  r.  Woods.  147  Cal.  265.  81 
P.  652  (preparations  to  kill  if  neces- 
sary in  connection  with  proposed  bur- 
gl.Vrv);  S.  r.  Marren.  17  I.ln.  766,  107 
P.  993;  S.  r.  West,  120  La.  747,  45  S. 


594;  C.  V.  Snell,  1S9  Mass.  12,  75  X.  E. 
75;  Clemmons  v.  S.,  8  Okla.  Cr.  159, 
126  I'.  7U4;  Williams  f.  S.,  57  Tex.  Cr. 
4-i»2.  123  S.  W.  1110. 
Presence  of  defendant  and  brother 
near  place  of  homicide  day  before,  as 
well  as  upon  day  of  homici<le,  may  be 
shown.  S.  V.  Howard,  120  I^.  311,  45 
S.  260. 

633-13  Williams  r.  S.,  161  Ala.  52, 
50  S.  59;  McDaniels  V.  S.  (Ark.),  167 
S.  W.  96;  S.  V.  Moore,  1  Bovce  (Del.) 
142,  74  A.  1112;  Garner  f. '  S.,  6  Ga. 
Ajip.  788,  65  S.  E.  842;  S.  r.  Ryan,  56 
Or.  524,  108  P.  1009;  Barbee  r.  S.,  58 
Tex.  Cr.  129,  124  .S.  W.  961  (exhibition 
of  weapon  in  connection  with  discus- 
sion of  matters  which  led  to  shooting); 
Wvsong  1-.  S.  (Tex.  Cr.),  146  S.  W. 
911;    Wilson  v.  S.,  63  Tex.  Cr.  81,  133 

s.  w.  io:t. 

A  witness  "having  testified,  among 
other  things,  to  the  fact  that  he  was 
the  person  nearest  to  defendant  and 
deceased  at  the  time  the  latter  was 
shot,  and  the  first  to  get  to  them  after- 
wards, also  that  the  defendant  had  no 
pistol  at  that  time,  and  that  he  had 
never  seen  him  with  a  pistol  during 
the  month  that  he  lived  with  him,  also 
that  he  never  saw  him  with  a  pistol 
at  any  time,  was  asked:  'Did  you  ever 
see  the  defendant  with  a  pistol?'  To 
this  question  the  solicitor  objected,  and 
the  court  sustained  the  objection,  and 
defendant  excepted.  In  this  ruling 
there  was  no  error.  In  addition  to  tho 
fact  that  the  witness  had  .just  testi- 
fied as  above,  it  was  immaterial  as 
to  whether  the  witness  had  ever  seen 
defendant  with  a  i»istol."  Olden  V.  S., 
17t;  Ala.  6,  5S  S.  307. 
Remoteness  of  time  not  material  if 
testimony  warrants  presumption  of  con- 
tiiiued  possession.  P.  r.  Del  Vernio, 
U'2  X.  V.  470,  S5  X.  E.  690. 
633-4  1  P.  r.  Martin.  13  Cal.  App.  96, 
ins  p.  1034.  Cnutrn,  Graham  v.  S.,  57 
Tex.  Cr.  10  1,  123  S.  W.  691. 
Possession  of  weapon  anterior  to  dif- 
ficulty ma.v  not  be  proved  unless  it  was 
recent  or  its  j^ossession  i««  «hown  to  be 
connected  therewith.  S.  r.  McGreevey, 
17  Ida.  453,  105  P.  1047.  Subsequent 
possession  shown.  P.  r.  Del  Vermo, 
192  X.  Y.  470.  S5  X.  E.  690. 
633-4.'>  Phillii^s  r.  S.  (Ala.  App.),  65 
S.  444;  Kennedy  r.  S.  (Ala.),  62  S.  49 
(box  of  ammunition);  Rollings  f*.  S., 
160  Ala.  82.  49  S.  329;  Glass  r.  S.,  147 
Ala.  50,  41  S.  727;   Poc  f.  S.,  155  Ala. 
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31,  46  S.  521;  Ewing  v.  C,  129  Ky.  237, 
in  S.  W.  352;  P.  V.  Haxer,  144  Mk-ii. 
573,  lOS  N.  W.  90;  Jones  v.  S.  (Tex. 
Cr.),  163  S.  W.  81;  Dobbs  v.  S.,  54  Tex. 
Cr.  579,  113  S.  W.  921;  McKinnev  v. 
S.,  49  Tex.  Cr.  591,  96  S.  W.  48.  See 
vol.  3,  p.  130,  n.  38  and  supplement 
thereto. 

That  accused  did  not  have  such  a 
weapon  until  the  time  of  the  crime  mav 
be  shown.  S.  v.  Mack  (N.  J.),  90  A. 
1120. 

Effort  to  procure  weapon  may  be  shown. 
Brewer  v.  S.  (Tex.  Cr.),  153  S.  W. 
622. 

633-4G  Ferguson  f.  S.,  141  Ala.  20, 
37  S.  448;  Crumbly  V.  S.,  141  Ga.  17, 
80  S.  E.  281;  Litton  v.  C,  101  Va.  833, 
44  S.  E.  923  (possession  of  shells  pre- 
pared and  loaded). 

Purchase  of  cartridges  shown  though 
killing  not  done  with  pistol  and  it 
was  not  shown  accused  had  one  on  or 
about  his  person  at  time.  Hocker  V. 
C,  33  Ky.  L.  E.  944,  111  S.  W.  676. 
634-51.  S.  f.  Hough,  138  N.  C.  663, 
50   S.   E.   709. 

Remoteness  of  evidence. — Ringo  v.  S., 
54  Tex.  Cr.  561,  114  S.  W.  119. 
Construction  of  a  "blind"  to  enable 
him  to  get  possession  of  his  little  boy 
and  not  to  allow  him  to  lie  in  wait 
for  deceased.  Mathison  v.  S.,  87  Miss. 
739,  40  S.  801. 

Threats  by  deceased  may  be  shown  to 
rebut  evidence  of  malice  in  borrowing 
a  gun;  no  foundation  need  be  laid. 
S.  v.  Stockett,  115  La.  743,  39  S.  1000. 
See  S.  V.  Clifford,  59  W.  Va.  1,  52  S.  E. 
981. 

How  defendant  became  possessed  of 
weapon  is  immaterial  where  the  evi- 
dence shows  previously  formed  design 
to  take  decedent's  life.  Johnson  r.  C, 
29  Kv.  L.  E.  442,  93  S.  W.  581. 
635-52  S.  V.  Doris,  51  Or.  136,  94  P. 
44.  16  L.  E.  A.  (N.  S.)  660;  Brundige 
f.  S.,  49  Tex.  Cr.  596,  95  S.  W.  527. 
635-56  A  handbook  containing  in- 
structions and  diagrams  respecting  com- 
pression of  carotid  artery,  being  prop- 
erty of  accused  and  bearing  indica- 
tions of  having  been  used  by  him,  is 
admissible,  as  is  evidence  he  had  re- 
ceived oral  instruction  on  compression 
of  such  artery,  where  no  marks  of 
violence  found  on  body  of  deceased, 
and  accused  was  illiterate.  C.  v.  How- 
ard, 205  Mass.  128,  91  N.  E.  397. 
635-57  P.  V.  Garnett,  9  Cal.  App. 
194,  98   P.   247;   S.  v,   Marren,  17  Ida. 


766,  107  P.  993;  Carnes  v.  C,  146  Ky. 
425,  142  S.  W.  723;  McCleary  v.  S. 
(Md.),  89  A.  1100;  P.  v.  Haxer,  144 
Mich.  575,  108  N.  W.  90  (resistance  to 
arrest);  Cook  v.  S.,  85  Miss.  738,  38 
S.  110  (subsequent  boasting).  See 
Barden  v.  S.,  145  Ala.  1,  40  S.  948. 
That  defendant  was  seen  praying  some 
time  after  and  at  some  distance  from 
the  scene  of  the  homicide.  Turner  r.  S. 
(Ala.  App.),  65  S.  719. 
Jeers  at  weeping  relatives  and  friends 
of  deceased.  S.  v.  Eobertson  (N.  C), 
81  S.  E.  689. 

635-58  S.  V.  Eobertson  (N.  C),  81 
S.  E.  689;  Hancock  v.  S.,  47  Tex.  Cr. 
3,  83  S.  W.  696  (pursuit  and  second  at- 
tack on  deceased). 

Going  for  a  physician  for  deceased. 
Maxwell  v.  S.  (Ala.  App.),  65  S.  732. 
636-60  Eelations  apparently  exist- 
ing between  husband  and  wife  soon 
after  alleged  accidental  shooting  of  her, 
relevant  to  show  degree  of  blame  she 
attached  to  him  in  explanation  of  her 
dying  dclarations.  Such  evidence  did 
not  open  door  for  hearsay  testimony 
as  to  their  previous  relations.  P.  v. 
Alexander,  161  Mich.  645,  126  N.  W. 
837. 

636-61  Maddox  v.  S.,  159  Ala.  53, 
48  S.  689;  Ferguson  v.  S.,  141  Ala.  20, 
37  S.  448;  Glass  v.  S.,  147  Ala.  50,  41 
S.  727;  S.  V.  Willis,  24  Ida.  252,  132  P. 
962;  Watkins  v.  C,  149  Kv.  26,  147  S. 
W.  947;  Cross  f.  S.,  118  Md.  660,  86  A. 
223;  P.  f.  Owen,  154  Mich.  571,  118  N. 
W.  590;  Singleton  V.  S.,  57  Tex.  Cr. 
560,  124  S.  W.  92;  Morris  v.  S.,  50  Tex. 
Cr.  515,  98  S.  W.  873;  Sue  v.  S.,  52 
Tex.  Cr.  122,  105  S.  W.  804;  Drake  v. 
S.  (Tex.  Cr.).  143  S.  W.  1157. 
That  defendant  had  asked  witness  that 
day,  "If  I  get  into  trouble  will  you 
go  my  bond?"  was  admissible  in  the 
light  of  defendant's  testimony  that  he 
carried  his  pistol  that  day,  and  at  the 
time  he  got  the  pistol  he  had  in  mind 
the  threat  of  deceased,  and  carried  it 
for  protection.  Drake  r.  S.  (Tex.  Cr.), 
143  S.  W.  1157. 

Admissible  although  witness  heard  only 
part  of  conversation  in  which  they 
were  made.  Woodward  v.  S.,  50  Tex. 
Cr.  294,  97  S.  W.  499. 
Declarations  by  one  party,  admissible 
to  show  inferential  malice  on  part  of 
one  who  subsequently  co-operated  with 
declarant  in  wanton  homicide.  Hunter 
r.  S.,  54  Tex.  Cr.  224,  114  S.  W.  124. 
636-62     Miller  v,  S.,  146  Ala.  686,  40 
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S.  342;  Morris  v.  S.,  14G  Ala.  GG,  41 
S.  274;  Graham  v.  S.,  125  Ga.  48,  53 
S.  E.  816;  Wavne  V.  C,  154  Kv.  698, 
159  .S.  W.  548;  S.  v.  Bailev,  IDO  Mo. 
257,  88  S.  W.  733;  S.  r.  Whitsett,  232 
Mo.  511,  134  S.  ^\'l  555;  S.  f.  Robert- 
son (X.  C),  81  S.  E.  GS9. 
Heartless  replies  by  defornlant  when 
(lucstioiu'tl  as  to  arrangeiiu-nts  for  bury- 
iiij:  his  wife  whom  he  was  acrused  of 
killing,  were  admissible  though  the 
conversation  took  place  24  hours  after 
the  killing.  S.  r.  Albanes,  109  Me.  199, 
s?,  A.  54S,  dt.  Duncan  V.  Q.  (Ky.),  12 
S.  W.  673;  Wilkinson  r.  Drew,  75  Me. 
.''.GO;  Lewis  r.  S.,  29  Tex.  App.  201, 
15  S.  W.  642,  25  Am.  St.  "Rep.  720; 
Spear  v.  Sweeney,  88  Wi9.  545,  60  N. 
W.    lOGO. 

607-65  "Rex  v.  Sunfield,  15  Ont.  L. 
K.  252;  Underwood  f.  S.  (Ala.).  60  S. 
S42;  Kagland  v.  S.,  178  Ala.  59,  59  S. 
G37;  Humphries  V.  S.,  2  Ala.  App.  1,  56 
S.  72;  Holland  f.  S.,  162  Ala.  5,  50  S. 
215:  Pitts  v.  S.,  140  Ala.  70,  37  S.lOl; 
Ti|.ton  i\  S.,  140  Ala.  39,  37  S.,231; 
Franklin  v.  S.,  145  Ala.  669,  39  S.  979; 
Parham  v.  S.,  147  Ala.  57,  42  S.  1; 
Thomas  f.  S.,  150  Ala.  31,  43  S.  371; 
lleninburg  V.  S.,  151  Ala.  26,  43  S.  959; 
Bluett  r.  S.,  151  Ala.  41,  44  S.  84;  Poo 
r.  S.,  155  Ala.  31,  46  S.  521;  P.  v.  Pa- 
lasson,  14  Cal.  App.  123,  111  P.  109; 
Jones  r.  S.,  66  Fla.  79,  62  S.  S99;  Carl- 
ton r.  S.,  63  Fla.  1,  58  S.  4SG;  Rouse 
r.  S.,  135  Ga.  227,  69  S.  E.  ISO;  S.  r. 
Thompson,  127  la.  440,  103  N.  W.  377; 
S.  r.  Dcmming,  79  Kan.  526,  100  P.  285; 
nabl)ard  v.  C.  (Ky.),  156  S.  W.  1037; 
Cambroll  r.  C,  130  Ky.  513,  113  S.  W. 
176;  Eaterline  V.  S.,  105  Md.  629,  66 
A.  269;  P.  V.  Owen,  154  Mich.  571,  118 
\.  W.  590;  S.  r.  Bobbitt.  215  Mo.  10, 
114  S.  W.  511;  S.  V.  Cummings,  189  Mo. 
G27,  88  S.  W.  106;  S.  r.  King,  203  Mo. 
"GO,  102  S.  W.  515;  S.  V.  Wilson,  158 
\.  r.  .599,  73  S.  E.  812  (three  dava  be- 
fore); S.  V.  Exum,  138  N.  C.  .599,  50  S. 
K.  283;  S.  V.  Brooks,  79  S.  O.  144,  61  S. 
E.  518,  17  L.  R.  A.  (X.  S.)  483;  Coulter 
r.  S.  CTex.  Cr.),  162  S.  W.  885;  Brewer 
r.  S.  rTex.  Or.),  153  S.  W.  622;  Rhodes 
r.  S.  (Tex.  Or.),  153  S.  W.  128;  Brock  r. 
S,  (Tex.  Cr.),  151  S.  W.  SOl ;  Pottis 
r.  S.  (Tex.  Cr.),  150  S.  W.  790;  .John- 
son r.  S.  (Tex.  Cr.),  149  S.  W.  165; 
Blocker  r.  S.,  55  Tex.  Cr.  30,  114  S. 
W.  SI 4  (if  evidence  eireumstantial). 
And  see  vol.  3,  p.  128,  and  supplement 
thereto. 

Uncommimicated     threat,      admissible. 


Graham  v.  S.,  125  Ga.  48,  53  S.  E.  816. 
Hearsay  evidence,  inadmissible  to  prove 
threat.  Cole  c  S.,  48  Tex.  Cr.  439,  88 
S.  W.  341. 

Corpus  delicti  should  first  be  estab- 
lished or  evidence  adduced  from  which 
iury  can  infer  it.  Parham  i*.  S.,  147 
Ala.   57.   42   S.  1. 

638-66  S.  V.  Robertson  (X.  C),  81 
S.  E.  6S9;  ColTman  r.  S.  (Tex.  Cr.),  165 
S.  W.  939;  Kemi.er  r.  S.,  63  Tex.  Cr. 
1,  138  S.  W.  1025;  Carson  r.  S.,  57  Tex. 
Cr.  394,  123  S.  W.  590. 
Letter  containing  expressions  of  ill- 
will,  admissible.  S.  V.  Exum,  138  N.  C. 
599.  50   S.   E.  2S3. 

638-67  P.  f.  Riggins,  159  Cal.  113. 
112  P.  SG2. 

638-68  Statement,  "If  you  had  let 
mc  alone  I  wouM  have  killed  all  of 
them,"  admitted  as  threat.  McKinney 
f.  S.,  49  Tex.  Cr.  591,  96  8.  W.  48. 
Contra.  Early  r.  S.,  51  Tex.  Cr.  382,  102 
S.  W.  868. 

639-69  Pocllnitz  r.  S.,  1  Ala.  App. 
121,  ",  S.  102S;  Singleton  r.  S.,  57  Tex. 
Cr.  560,  124  S.  W.  92;  Owen  f.  S.,  52 
Tex.  ^r.  G5,  105  S.  W.  513. 
639-70  Monteith  r.  S.,  161  Ala.  18, 
49  S.  777.  Comp.  Wright  r.  S.,  148 
Ala.  596,  42  S.  745,  statement  there 
was  going  to  be  trouble  some  day,  not 
threat. 

Warning  to  deceased  not  to  testify  in 
a  case  against  dcftMidant.  Tenuison  t. 
S.  (Ala.\  G2  S.  7S0. 
Statement  insufficient. — "Tt  requires 
conjecture  on  conjecture  to  inject  hos- 
tile meaning  into  the  mere  act  of  sum- 
moning or  requesting  the  presence  of 
defendant  as  witness."  May  f.  S.,  167 
Ala    HG,  52  S.  G02. 

639-71  McClain  r.  S.  (Ala.),  62  S. 
211. 

639-72  Smith  r.  S.  (Ala.),  62  S. 
864;  Earlv  r.  S.  (Ga.  App.),  81  S.  E. 
385;  Golatt  r.  S.,  130  Ga.  18,  60  S.  E. 
107;  S.  f.  Cerciello  (X.  J.).  90  A.  1112; 
Barnes  c  S.,  53  Tex.  Cr.  628,  111  S.  W. 
943. 

639-73  S.  r.  Krctschmar,  232  Mo.  29, 
ir.n  S.  \V.  IG. 

610-74  Knight  V.  S.,  160  Ala.  58,  49 
S.  764;  George  r.  S.,  145  Ala.  41,  40 
S.  961;  S.  r.  Shouse  (X.  C).  81  S.  E. 
333;  S.  r.  Meyers,  57  Or.  50,  110  P. 
407,  23  L.  R.  A.  (X.  S.)  143;  Ililes  r. 
S.  (Tex.  Cr.),  163  S.  W.  717;  McKel- 
vev  r.  S.  (Tex.  Cr.),  155  S.  W.  932; 
Pace  r.  S.  (Tex.  Cr.\  15.1  S.  W.  132; 
Rogers  v.  S.  (Tex.  Cr.),  149  S.  W.  127; 
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McMahon  v.  S.,  46  Tex.  Cr.  540,  81  S. 
W.  296;  Holland  v.  S.,  55  Tex.  Cr.  27, 
115  S.  W.  48;  Melton  v.  S.,  47  Tex.  Cr. 
451,  83  S.  W.  822;  Barbee  f.  S.,  50  Tex. 
Cr.  426,  97  S.  W,.  1058;  Garrett  V.  S., 
52  Tex.  Cr.  255,  106  S.  W.  389. 
640-76  Singleton  v.  S.,  57  Tex.  Cr. 
560,  124  S.  W.  92;  Long  v.  S.,  48  Tex 
Cr.  175,  88  S.  W.  203;  Hall  V.  S.  (Tex. 
Cr.),  88  S.  W.  244;  McKinney  v.  S.,  49 
Tex.  Cr.  591,  96  S.  W.  48;  Manning  V. 
S.,  51  Tex.  Cr.  211,  98  S.  W.  251;  Arm- 
strong v.  S.,  50  Tex.  Cr.  26,  96  S.  W.  15, 
50  Tex.  Cr.  467,  98  S.  Wl.  844. 
641-7S  Finney  v.  S.  (Ala.  App.),  65 
S.  93;  Hixon  V.  S.,  130  Ga.  479,  61 
S.  E.  14;  Starr  V.  S.,  160  Ind.  661,  67 
N.  E.  527;  S.  v.  Kosa,  72  N.  J.  L.  462, 
62  A.  695;  Ty.  v.  Alarid,  15  N.  M.  165, 
106  P.  371;  McKelvey  v.  S.  (Tex.  Cr.), 
155  S.  W.  932;  Pace  v.  S.  (Tex.  Cr.), 
153  S.  W.  132. 

641-79  Crumbly  v.  S.,  141  Ga.  17,  80 
S.  E.  281. 

642-80  Hendriekson  v.  C,  146  Ky. 
742,  143  S.  W.  433;  Hiles  v.  S.  (Tex. 
Cr.),  163  S.  W.  717. 

"As  we  understand  the  rule,  evidence 
of  a  threat,  or  a  general  threat  to  do 
violence  to  some  person  or  persoAs,  al- 
though the  declarant  may  not  mention 
the  name  of  any  person,  and  the  wit- 
ness may  not  know  what  person  or  per- 
sons the  threats  are  directed  against 
or  have  reference  to,  is  competent  as 
showing  malice  and  ill-will  either  gen- 
eral or  personal,  when,  shortly  after 
the  threat  is  made,  the  declarant  car- 
ries the  threat  out  by  an  attack  or 
assault  on  the  person  he  is  being 
prosecuted  for  assaulting.  The  subse- 
quent assault  shows  that  the  declarant 
in  threatening  to  do  violence  had  mal- 
ice and  ill-will  towards  everybody  or 
towards  some  particular  person,  and 
evidence  of  the  threat  is  competent  to 
show  general  malice  and  ill-will  and  a 
general  desire  to  commit  violence,  or 
malice  and  ill-will  towards  the  person 
who  is  the  subject  of  the  assaiilt. " 
Ellis  r.  C,  146  Ky.  715,  143  S.  W.' 425. 
643-83  S.  V.  Teachey,  138  N.  C.  587, 
50  S.  E.  232.  See  Williams  v.  S.,  147 
Ala.  10,  41  S.  992;  Earles  v.  S.,  infra, 
734-54. 

Evidence  of  threats  not  inadmissible 
because  jury  may  believe  act  upon 
which  they  were  conditioned  not  done 
by  deceased.  P.  v.  Simmons,  7  Cal. 
App.  559,  95  P.  48. 


643-84     Threats  against  someone  who 

had  been   shooting   cows.     Finney   V.  S. 

(Ala.  App.),   65  S.  93. 

643-85     S.  V.  Sharp,  233  Mo.  269,  135 

S.  W.  488;   McDaniel  v.  S.,  8  Okla.  Cr. 

209,  127  P.  358. 

643-86     Bowling  v.  C,  148  Ky.  9,  145 

S.  W.  1126. 

644-87  Hurley  v.  Ty.,  13  Ariz.  2,  108 
P.  222,  children  of  decedent. 
645-90  Eex  v.  Sunfield,  15  Ont.  L. 
K.  252  (not  material  error) ;  Owen  v.  S., 
58  Tex.  Cr.  261,  125  S.  W.  405;  Jay 
V.  S.,  52  Tex.  Cr.  .567,  109  S.  W.  131. 
See  also  S.  v.  McHamilton,  128  La.  498, 
54  S.  971. 

645-91     Roma  v.  S.,  55  Tex.  Cr.  344, 
116     S.     W.     598,     subsequent     threat 
against  one  who  witnessed  homicide. 
645-93     S.  V.  Exum,  138  N.  C.  599,  50 
S.  E.  283. 

646-98  Young  v.  S.,  49  Tex.  €r.  207, 
92  S.  W.  841. 

646-99  Eoma  v.  S.,  55  Tex.  Cr.  344, 
116  S.  W.  598,  statement  of  brother  in 
presence  of  accused  he  was  going  to 
kill  decedent,  admissible.  See  Morgan 
V.  S.,  8  Ala.  App.  172,  63  S.  21;  Rip- 
ley V.  S.,  51  Tex.  Cr.  126,  10^  S.  W. 
943. 

646-1  Contra  as  to  threat  made  by 
wife  of  accused  in  his  presence.  Hoff- 
man V.  C,  134  Kv.  726,  121  S.  W.  690. 
646-3  Monteith  v.  S.,  161  Ala.  18,  49 
S.  777;  Hixon  v.  S.,  130  Ga.  479,  61 
S.  E.  14;  S.  V.  Demming,  79  Kan.  526, 
100  P.  285;  S.  V.  Hyder  (Mo.),  167  S. 
W.  524;  S.  V.  Coleman,  186  Mo.  151, 
84  S.  W.  978;  S.  v.  Rosa,  72  N.  J.  L. 
462,  62  A.  695;  P.  v.  Johnson,  185  N. 
Y.  219,  77  N.  E.  1164;  Powdrill  r.  S. 
(Tex.  Cr.),  155  S.  W.  231;  S.  v.  Quinn, 
56  Wash.  295,  105  P.  818. 
647-4  Hurley  v.  Ty.,  13  Ariz.  2,  103 
P.  222;  S.  V.  Stratford,  149  N.  C.  483, 
62  S.  E.  882. 

647-6     P.  T.  Johnson,  185  N.  Y.  219, 
77    N.    E.    1164;    PoAvdrill    v.    S.    (Tex. 
Cr.),  153  S.  W.  231. 
647-7     Descrippo   V.    S.,    8    Ala.    App. 
85,  62  S.  1004. 

648-8  Whole  conversation  in  course 
of  which  threat  communicated  to  de- 
fendant bv  witness,  inadmissible.  Simp- 
son r.  R.,  48  Tex.  Cr.  328,  a7  S.  TV.  826. 
649-16  Pratt  v.  S.,  50  Tex.  Cr.  227, 
96  S.  W.  8,  defendant  may  testify 
threat  not  made  seriously. 
649-17     Probative    force    not    gr£at. 
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Sprouse  i\  C,  132  Ky.  2G0,  116  S.  W. 
344. 

649-19  Montgomery  v.  S.,  160  Ala. 
7,  49  S.  902;  Chowning  r.  S.,  91  Ark. 
503,  121  S.  \V.  735;  S.  v.  Pell,  140  la, 
655,  119  N.  W.  154  (to  be  considered, 
if  at  all,  only  as  bearing  on  intent  or 
ability  to  do  act  charged);  Seaborn  v 
C,  25  Ky.  L.  R.  2203,  80  S.  W.  223. 
649-20  S.  r.  Lance,  149  X.  C.  551,  63 
S.  E.  198,  adniissiV)le  to  show  condi- 
tion in  connection  with  testimony  tend- 
ing to  show  recklessness.  See  S.  v. 
Bumble,  81  Kan.  16,  105  P.  1. 
Evidence  that  defendant  was  Intoxi- 
cated on  the  niglit  prior  to  the  alleged 
homicide,  is  not  admissible.  Orner  i". 
S.  ri'ex.  Cr.),  143  S.  W.  935. 
650-21  Rex  v.  Blvthe,  19  Ont.  L.  E. 
386;  Heningburg  v.  S.,  151  Ala.  26,  43 
S.  959;  S.  V.  Rumble,  81  Kan.  16.  105 
P.  1;  Pash  V.  C,  146  Ky.  390,  142  S. 
W.  700;  S.  V.  Hogan,  117  La.  863,  42 
S.  352. 

051-26  Evidence  of  intoxication 
which  does  not  amount  to  or  i>roiluce 
temporary  insanity  is  not  admissible, 
even  for  purpose  of  determining  ilegree 
of  murder.  Young  r.  S.,  53  Tex.  Cr. 
41().  110  S.  W.  445,  statute. 
651-31  S.  f.  Bailey,  190  Mo.  257, 
88  S.  W.  733,  hostility  to  non-union 
men.  See  S.  t'.  Jones,  249  Mo.  80,  155 
S.  W.  3.3. 

Hostility  to  "Spotters"  admissiblo 
only  where  deceased  was,  or  was  be- 
lieved to  be,  member  of  such  class. 
Harrison  r.  S.,  47  Tex.  Cr.  393,  S3  S. 
W.    699. 

652-33  Brown  i\  S.,  54  Tex.  Cr.  121, 
112   S.   W.    80. 

652-38  P.  r.  Suesser,  142  Cal.  354, 
75  P.  1093,  where  deceascil  killed  in 
endeavor  to  prevent  accomjilishmont  by 
dofoiidnnt  of  intent  to  kill  another. 
653-40  .Jenkins  v.  S.,  59  Tex.  Cr.  475, 
128  S.   W.  1113. 

653-42  S.  V.  Brown,  18^  ^^o.  451,  87 
S.  W.  519;  S.  V.  Feelev,  194  Mo.  300, 
92  S.  W.  663. 

653-43  S.  t\  Jones,  249  Mo.  80,  155 
S.  \V.  33;  S.  r.  Miller,  73  S.  C.  277.  53 
S.  E.  426;  S.  r.  Smalls,  73  S.  C.  516, 
53  S.  E.  976;  S.  v.  Thrailkill,  73  S.  C. 
314,  53  S.  E.  482;  71  S.  C.  136,  50  S. 
E.  551;  McLin  v.  S.,  48  Tex.  Cr.  549, 
90  S.   W.   1107. 

Setting  spring  gun  in  a  trunk  is  such 
evidence  of  intent  to  kill  anyone  in- 
terfering with  trunk,  that  defendant 
cannot  show  he  did  not  intend  to  kill 


decedent.  S.  v.  Marfaudille,  48  Wash. 
117,  92  P.  939,  14  L.  R.  A.  (N.  S.) 
346. 

653-44  Roberts  r.  S..  171  Ala.  12,  54 
S.  993;  Poellnitz  r.  S.,  1  Ala.  App.  121, 
55  S.  102S;  P.  f.  Piercv,  16  Cal.  App.  13, 
116  P.  322;  S.  v.  Ilinklev,  81  Kan.  838. 
106  P.  10S8;  Ellis  r.  C,  146  Kv.  71.5, 
143  S.  W.  425;  Barbee  f.  S.,  58  Tex. 
Cr.  129,  124  S.  W.  961;  Weisenbach  r. 
S.,  138  Wis.  152,  119  X.  W.  843.  But 
see  P.  V.  Wright,  144  Cal.  161,  77  P. 
S77,  apparently  contra. 
Proof  of  motive  is  not  requisite. — P.  r. 
Knapp,  16  Cal.  App.  (>2,  117  P.  792; 
Ashbv  V.  S.,  124  Tenn.  684,  139  S.  W. 
872. 

654-46  See  Hardv  v.  C,  110  Va.  910, 
67  S.   E.  522. 

Accused's  indictment  for  adultery  after 
homicide  cannot  be  shown  in  absence 
of  evidence  deceased  knew  jiaramour. 
Newman  r.  S.,  58  Tex.  Cr.  443,  126 
S.   W.   578. 

654-47  Brown  v.  S.,  7  Ala.  App.  26, 
61  S.  12;  S.  V.  McGuire,  84  Conn.  470, 
80  A.  761. 

654-48  Smithson  f.  S.,  124  Tenn. 
21^,  137  S.  W.  487. 
654-50  Deliberation  may  be  nega- 
tived bv  such  evidence.  S.  f.  Speyer, 
207  ^rol  540,  106  S.  W.  505. 
654-51  Singleton  r.  S.,  57  Tex.  Cr. 
560.  124  S.  W.  92. 

Circumstances  may  outweigh  defend- 
ant's positive  testimony  as  to  intent 
Rosemond  r.  S.,  86  Ark.  160,  IIQ  S.  W. 
229. 

65-1-52  See  Satterwhite  r.  S.,  82  Ark. 
64,  1(1(1  S.  W.  70;  S.  V.  Ruck,  194  Mo. 
416,  92  S.  W.  706. 

655-57  S.  r.  Hembree,  54  Or.  463, 
103  P.  1008,  important  if  evidence  cir- 
cumstantial. 

655-58  P.  r.  ^Fahatch,  14S  Cal.  200, 
82  P.  779. 

656-60  S.  V.  Thrailkill,  73  S.  C.  314, 
53   S.    K.  4 '^2. 

656-02  Kennedv  r.  S.,  140  Ala.  1,  37 
S.  9(1.  147  Ala.  687,  40  S.  658. 
Peaceful  mi.ssion  of  decedent  and  pre- 
vious permission  given  by  accused,  may 
be  shown.  Bondman  v.  S.,  14."  Ala. 
680,  40  S.  85.  Comi>etent  to  show  he 
was  not  seeking  a  diflicjiity  and  to  ac- 
count for  his  j^resence  at  plac<*  where 
it  occurred.  S.  r.  Labry.  124  La.  748, 
."n  S.  700. 

656-64  Brownlee  r.  S..  48  Tex.  Cr. 
40S.  S7  S.  W,  1153,  conduct  of  de- 
ceased. 
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656-65  Eicketson  v.  S.,  134  Ga.  306, 
67  S.  E.  881;  Eumsey  v.  S.,  126  Ga.  419, 
55  S.  E.  167  (deceased  went  to  house 
of  accused  to  visit  lewd  woman,  known 
to  accused  to  be  such). 
657-67  Mathis  i\  S.,  63  Fla.  21,  58 
S.  541;  S.  V.  Allen,  .23  Ida.  772.,  131  P. 
1112;  S.  V.  Gather,  121  la.  106,  96  N. 
W.  722;  S.  V.  Eutledge,  135  la.  581,  113 
N.  W.  461  (self-defense);  Allen  h\  C, 
134  Ky.  110,  119  S.  W.  795;  P.  v.  Van 
Gaasbeck,  189  N.  Y.  408,  82  N.  E.  718; 
S.  V.  Holly,  155  N.  C.  485,  71  S.  E, 
450;  S.  v.  Green,  152  N.  C.  835,  68 
S.  E.  16,  And  see  generally  the  title 
''Character,"  vol.  3,  p.  1. 
"The  court  properly  refused,  however, 
to  allow  that  witness  to  testify  that 
his  character  was  better  than  the  'aver- 
age negro.'  The  law  draws  no  dis 
tinction  between  the  negro  and  the 
members  of  the  white  race  as  to  what 
is  or  what  is  not  a  good  character. 
There  is  but  one  standard,  and  all  men 
must  measure  up  to  it."  Cook  v.  S., 
5  Ala.  App.  11,  59  S.  519. 
Remoteness.  —  Character  of  accused 
many  years  before,  in  community  from 
which  he  came,  admissible,  remoteness 
going  only  to  its  weight.  P.  v.  Van 
Gaasbeck,  118  App.  Div.  511,  913,  103 
N.   Y.   S.   249. 

Negative  evidence  of  character  is  com- 
petent. Way  V.  S.,  155  Ala.  52,  46  S. 
273;  Sinclair  v.  S.,  87  Miss.  330,  39 
S.  522;  Johnson  v.  fc3.  (Miss.),  40  S. 
324;  Mitchell  v.  S.,  51  Tex.  Cr.  71, 
100  S.  W.  930  (of  deceased);  S.  v. 
Cremeans,  62  W.  Va.  134,  57  S.  E,  405. 
657-69     S.  V.  Simmons,  74  Kan.  799, 

go     p      A^ 

657-71 '  Arnold  v.  S.,  131  Ga.  494,  62 
S.  E.  806. 

Defendant  "not  limited  to  proving 
what  people  may  have  said  of  him  as 
to  his  being  or  not  being  a  quiet  and 
peaceable  man,  but  is  entitled  to  in- 
quire as  to  his  character  from  those 
acquainted  with  him,  and  they  are  au- 
thorized to  speak  from  his  general 
peaceable  and  quiet  conduct  and  from 
not  having  known  or  heard  anything 
to  the  contrary."  S.  v.  Dickerson,  77 
O.  St.  34,  82  N.  E.  969.  See  S.  v. 
Gather,  121  la.  106,  96  N.  W.  722. 
Honesty  and  industry  cannot  be  shown. 
S.  V.  Griggsby,  117  La.  1046,  42  S 
497. 

Never  arrested  before  inadmissible.  S. 
V.  Marfaudille,  48  AVash.  117,  SB  P. 
939,  14  L.  E.  A.    (N.  S.)    346. 


657-73    Accused     cannot     show     he 

sent  his  wages  to  sister  when  he  killed 
her  husband  for  wrongs  done  her  by 
decedent.  Smith  v.  S.  (Ala.),  62  S. 
184. 

657-73  Sanford  v.  S.,  2  Ala.  App. 
81,  57  S.  134;  Weaver  v.  S.,  83  Ark. 
119,  102  S.  W.  713;  Crawley  v.  S., 
137  Ga.  777,  74  S.  E.  537;  Goolsby  v. 
S.,  59  Tex.  Cr.  528,  129  S.  W.  624  (aa 
to  acts  committed  five  years  before). 
It  may  be  shown  defendant  went  un- 
der an  assumed  name.  Way  v.  S.,  155 
Ala.  52,  46  S.  273. 

657-75  Hightower  v.  S.  (Ga.  App.), 
80  S.  E.  684;  P.  v.  Cleminson,  250  111. 
135,  95  N.  E.  157;  S.  v.  Thompson,  127 
la.  440,  103  N.  W.  377;  Newman  i. 
C,  28  Ky.  L.  E.  81,  88  S.  W.  1089; 
S.  V.  Shaw,  75  Wash.  326,  135  P.  20, 
See  supra,  "Character,"  13-24,  25; 
and  vol.  3,  p.  12,  n.  24,  and  supplement 
thereto. 

657-77  Subsequent  character,  based 
upon  what  was  said  after  crime  com- 
mitted, cannot  be  proved.  Allen  v.  C, 
134  Ky.  110,  119  S.  W.  795. 
657-78  Harrison  v.  S.  (Ala.),  40  S. 
57;  S.  V.  Le  Blanc,  116  La.  822,  41 
S.  105.  See  P.  v.  Wright,  144  Gal.  161, 
77  P.  877  (extent  of  witness'  knowl- 
edge may  be  inquired  into) ;  S.  v.  Dick- 
erson, 77  O.  St.  34,  82  N.  E.  969. 
Defendant  was  allowed  to  show  "such 
exculpation  as  he  saw  proper  to  offer 
in  his  answers  to  the  inquiries  of  the 
attorney  for  the  state.  The  state  was 
not  allowed  to  introduce  any  evidence 
in  respect  of  these  matters  outside  or 
beyond  the  testimony  of  the  plaintiff  in 
error.  It  was  proper  to  ask  the  defend- 
ant these  questions  on  cross-examina- 
tion, as  they  had  a  bearing  upon  his 
moral  character,  and  his  credit  as  a 
witness,  as  without  doubt  murder  is  an 
immoral  act."  Hughes  v.  S.  (Tenn.), 
148  S.  W.  543,  553. 
658-84  McGuire  t.  S.,  2  Ala.  App. 
218,  57  S.  57;  Williams  v.  S.  (Tex.  Cr.), 
148  S.  W.  763. 

658-85  P.  V.  Conrow,  200  N.  Y.  356, 
93  N.  E.  943;  Wells  v.  Ty.,  14  Okla. 
436,  78  P.  124;  P,  V.  Van  Gaasbeck, 
189  N.  Y.  408,  82  N.  E.  718.  Contra, 
Simmons  v.  S.,  158  Ala.  8,  48  S.  606. 
See  generally  the  title  "Character," 
and  supplement  thereto,  also  vol.  3, 
p.  7,  et  seq. 

659-87  S.  i\  Brooks  (Del.),  84  A. 
225;  S.  p.  Short,  2  Bovce  (Del.)  491, 
82  A.  239;  S.  v,  Wilson,  5  Penne.  (Del.) 
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77,  62  A.  227;  S.  i\  Johns,  6  Penne. 
(Del.)  174,  6o  A.  763;  Allen  v.  C,  134 
Ky.  110,  119  S.  W.  795;  S.  v.  Maupin, 
93  Mo.  164,  93  S.  W.  379;  P.  v.  Gil- 
bert, 199  N.  Y.  10,  92  N.  E.  85. 
659-88  Montgomery  v.  S.,  2  Ala. 
App.  25,  .56  S.  92;  Worley  v.  S.,  138 
r.a.  336,  75  S.  E.  240. 
Such  evidence  competent  to  rebut  tes- 
timony conc'erning  tlireats  bv  (leceased. 
rorne'lius  v.  S.,  54  Tex.  Cr.  173^  112 
S.  W.  1050,  statute. 
659-89  Kirby  v.  S.,  151  Ala.  66,  44 
S.  38;  Weaver  v.  S.,  83  Ark.  119,  102 
R.  W.  713;  P.  r.  Moert,  157  Mich.  93, 
121  N.  W.  318;  Woods  v.  S.,  90  Miss. 
245,  43  S.  W.  433;  S.  v.  Woo.lward, 
191  Mo.  617,  90  S.  W.  90;  S.  r.  Dip- 
lev,  242  Mo.  461,  147  S.  W.  Ill;  P.  r. 
Barnes,  202  N.  Y.  77,  95  N.  E.  15; 
Berrv  i:  S.  (Tex.  Cr.),  163  S.  W.  964; 
StreiVht  v.  S.,  62  Tex.  Cr.  453,  138  S. 
W.  742;  Melton  r.  S.,  47  Tex.  Cr.  4*1, 
83  S.  W.  822;  Keith  v.  S.,  50  Tex.  Cr. 
63,  94  S.  W.  1044;  Puryear  v.  S.,  50 
Tex.  Cr.  4.54,  98  S.  W.  258;  Bays  v. 
S.,  50  Tex.  Cr.  548,  99  S.  W.  561. 
Evidence  of  reputation  of  defendant's 
deceased  wife  for  chastity  inailmissible 
for  anv  purpose.  Hall  f.  S.  (Tex.  Cr.), 
15S   S.'  W.   272. 

Deceased's  character  not  material  un- 
loss  solf-defense  involved  or  evidence 
indirect  and  nature  of  transaction 
doubtful.  S.  V.  Banner,  149  N.  C.  519. 
63  S.  E.  84;  S.  f.  Peterson,  149  N.  C. 
533,  63  S.  E.  87;  S.  v.  Fisher,  149  N.  C. 
557,  63  S.  E.  153;  S.  v.  Dunlap,  149 
N.  C.  550,  63  S.  E.  164.  Character  for 
chastity  not  material.  Hall  r.  S.,  89 
Ark.  569,  11 7  S.  W.  753. 
Character  of  wife  of  accused,  not  a 
witness,  mav  not  be  inquired  into.  Rol- 
lin.trs  V.  R.,  160  Ala.  82,  49  .S.  329. 
Acts  of  violence  committed  by  deceased 
on  third  person,  of  which  accused  knew, 
immaterial  in  absence  of  plea  of  self- 
defense.  S.  r.  Raice,  24  S.  D.  Ill,  123 
N.  W.  708. 

659-90  Maxwell  v.  S.  (Ala.  App.), 
65  S.  732;  Clavton  v.  S.  (Ala.).  64  a 
76;  German  r.  S.  (Ala.),  61  S.  326; 
Olden  V.  S.,  176  Ala.  6,  58  S.  307; 
Jones  V.  S.,  174  Ala.  53,  57  S.  31;  Long 
V.  S.,  2  Ala.  App.  96,  57  S.  02;  Sanford, 
V.  S.,  2  Ala.  App.  81,  57  8.  134;  Barnett 
r.  S.,  165  Ala.  .59,  51  S.  299;  Littlipiahn 
r.  S.,  76  Ark.  481,  89  S.  W.  463;  Ware 
r.  S.  (Ga.),  76  S.  E.  857;  Tucker  r. 
S..  133  Ga.  470.  66  S.  E.  250:  Tavlor 
r.  S.,  121   Ga.   348.  49  S.   E.  303;   Wil- 


liams V.  S.,  123  Ga.  138,  51  S.  E.  322; 
Gibbons  r.  S.,  137  Ga.  786,  74  S.  E. 
549;  S.  V.  Mitchell,  130  la.  697,  107 
N.  W.  804;  Cornett  v.  C,  156  Kv.  795, 
162  S.  W.  112;  S.  v.  Kinchen,  126  La. 
39,  52  S.  185;  S.  v.  High,  122  La.  521, 
47  S.  878;  S.  v.  McKenzie,  22S  Mo. 
385,  128  S.  W.  948;  Hopkins  v.  S.,  9 
Okla.  Cr.  104,  130  P.  1101;  Chant  f. 
S.  (Tex.  Cr.),  166  S.  W.  513;  Carter 
f.  S.  (Tex.  Cr.),  165  S.  W.  200;  Salmon 
r.  S.  (Tex.  Cr.),  154  S.  W.  1023;  Strick- 
land V.  S.  (Tex.  Cr.),  161  S.  W.  110; 
Bvrd  V.  S.  (Tex.  Cr.),  151  S.  W.  1068; 
Cole  V.  S.,  51  Tex.  Cr.  89,  101  S.  W. 
218;  Redman  r.  S..  52  Tex.  Cr.  .591,  108 
S.  W.  365;  Jay  r.  S.,  52  Tex.  Cr.  567, 
109  S.  W.  131.  Comp.  Wakefield  v.  S., 
50  Tex.  Cr.  124,  94  S.  W.  1046. 
Admissibility  of  declarations  relative 
to  deceased's  thre:its.  Maxwell  r.  S. 
(Ala.  App.),  65  S.  732. 
But  if  the  state  puts  in  exculpatory 
declarations  of  the  accused  it  is  bound 
bv  them.  Giesecke  v.  S.  (Tex.  Cr.), 
142  S.  W.  1179. 

The  question  asked  the  witness  Butler 
on  cross  examination,  "What  did  ho 
[defendant]  tell  you,  what  did  he  say 
to  anyone?"  was  properly  refused,  as 
calling  for  a  self-serving  declaration 
on  the  part  of  the  defendant  that  was 
a  part  of  the  res  gestae.  The  detdara- 
tion  is  not  shown  to  be  part  of  a  con- 
versation previously  brought  out  by 
the  state,  and  was  not  offered  as  such, 
but  as  independent  statements  consti- 
tuting part  of  the  res  gestae.  Sanford 
V.  S.,  2  Ala.  App.  81,  57  S.  134. 
"It  is  competent  for  the  accused,  in 
a  homicide  case,  to  prove  why  he  was 
carrying  a  weai)on  at  the  time  of  the 
encounter,  in  order  to  negative  a  crim- 
inal puri)ose.  State  r.  Kretschmar,  232 
Mo.  29,  133  S.  W.  16.  But  it  would 
not  be  comjietent  to  prove  such  fact 
by  statements  made  by  the  defendant 
when  he  was  not  un<1er  oath,  ami  wo 
have  been  unable  to  find  an.v  exception 
to  the  rule  against  hearsa.v  which 
would  make  Ketchol's  statements  com- 
petent as  to  whv  he  carried  a  weapon." 
S.  r.  Dipley,  212  Mo.  461.  147  S.  W,  111. 
The  defendant's  good  will  or  ill  will 
towards  the  deceased's  wife  was  not 
an  issue  in  the  case,  and  cannot  be 
shown.  Sanford  r.  S.,  2  Ala.  App.  81, 
57    S.    131. 

Proof   of   declaration   of   defendant   as 
to  purpose,  on  being  informed  of  dece- 
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dent's  threats,  not  harmful.  Dumas  v. 
S.,  159  Ala.  42,  49  S.  224. 
659-92  S.  V.  -Spivey,  151  N.  C.  676, 
65  S.  E.  995;  Clark  v/S.,  56  Tex.  Cr. 
293,  120  S.  W.  179,  over.  Bateson  v.  S., 
46  Tex.  Cr.  34,  80  S.  W.  88,  and  other 
cases  (not  objection  statement  in  form 
of  conclusion — as  that  declarant  acted 
in  self-defense). 

6G0-95  Dudley  v.  S.  (Ala.),  64  S. 
309;  Clayton  v.  S.  (Ala.),  64  S.  76; 
Johnson  v.  S.  (Ala.),  63  S.  163;  Under- 
wood V.  S.,  176  Ala.  17,  58  S.  389; 
Olden  V.  S.,  176  Ala.  6,  58  S.  307; 
Jones  V.  S.,  174  Ala.  85,  57  S.  36;  Hol- 
land V.  S.,  162  Ala.  5,  50  S.  215;  P.  v. 
Ong  Git,  23  Cal.  App.  148,  137  P.  283; 
McCleary  v.  S.  (Md.),  89  A.  11 00";  Hel- 
venston  v.  S.,  53  Tex.  Cr.  636,  111  S. 
W.  959  (showing  malignant  disposition 
against  class  of  persons  embracing  de- 
ceased) ;  Johnson  v.  S.,  47  Tex.  Cr.  523, 
84  S.  W.  824;  Gregory  v.  S.,  50  Tex 
Cr.  73,  94  S.  W.  1041  (must  be  made 
before  arrest  or  voluntary  character  es- 
tablished) ;  Manning  v.  S.,  51  Tex.  Cr, 
211,  98  S.  W.  251  (admissible  though 
deceased  not  present). 
Declarations  at  time  of  surrenaer,  ad- 
missible as  res  gestae  of  surrender. 
Gregory  v.  S.,  50  Tex.  Cr.  73,  94  S.  W. 
1041. 

660-96  Smith  v.  S.  (Ala.),  62  S.  864; 
Carwile  v.  S.,  148  Ala.  576,  39  S.  220; 
Morris  V.  S.,  146  Ala.  66,  41  S.  274. 
660-97  P.  V.  W;eber,  149  Cal.  325, 
86  P.  671.  See  Shelton  v.  S.,  144  Ala. 
106,  42  S.  30. 

661-99  Vinson  v.  S.  (Ala.  App.),  64 
S.  639;  Smith  t\  S.  (Ala.),  62  S.  864; 
Holland  v.  S.,  162  Ala.  5,  50  S.  215; 
Frazier  v.  C.  (Ky.),  114  S.  W.  268; 
Johnson  v.  'S.  (Tex.  Cr.),  14S  S.  W. 
165;  S.  V.  Bean,  77  Vt.  384,  60  A.  807. 
662-5  Fisher  v.  S.  (Ark.),  160  S.  W. 
210;  Ayers  v.  S.,  62  Fla.  14,  57  S.  349; 
Gray  v.  S.,  12  Ga.  App.  634,  77  S.  E. 
916;  Jones  v.  S.,  139  Ga.  104,  76  S. 
E.  748;  S.  v.  Barber,  13  Ida.  65,  88  P. 
418;  Garcia  v.  S.  (Tex.  Cr.),  156  S.  W. 
939;  Orner  V.  S.  (Tex.  Cr.),  143  S.  W. 
935;  Mullins  V.  C,  113  Va.  787,  75  S.  E. 
193;  S.  V.  Trail,  59  W.  Va.  175,  53  S. 
E.  17.  See  Dawson  v.  S.  (Tex.  Cr.), 
161  S.  W.  469. 

"What  the  court  below  held,  and  what 
the  state  asks  us  to  approve,  is  that 
such  abuse  and  ill  treatment  need  not 
necessarily  be  shown  by  the  testimony 
of  witnesses  having  any  knowledge 
thereof,    but    by;    mere    hearsay — the 


statements  of  witnesses  who  claim  to  i 
have  heard  the  deceased  in  her  life- 
time and  not  in  the  presence  of  her' 
husband  make  such  charges  against 
him.  We  are  cited  to  no  authority 
whatever  that  goes  to  this  extent." 
S.  V.  Beeson,  155  la.  355,  136  N.  W. 
317. 

Implied  admissions.  —  Ante  mortem 
statements  by  deceased,  in  presence  of 
defendant,  to  be  admissible  as  implied 
admissions  of  defendant  must  be  such 
as  would  naturally  call  for  denial.  S. 
r.  Baruth,  47  Wash.  283,  91  P.  977. 
When  defendant  is  under  arrest  dec- 
larations of  deceased  inadmissible 
though  made  in  presence  of  defendant. 
S.  V.  Kelleher,  201  Mo.  614,  100  S.  W. 
470. 

Woman  dying  as  result  of  defendant's 
eflort  to  produce  a  miscarriage  may 
have  been  so  far  a  conspirator  as  to 
render  her  declarations,  subsequent  to 
but  closely  connected  with  the  act,  ad- 
missible. Johnson  v.  P.,  33  Colo.  224, 
80  P.  133. 

Declarations  of  deceased  concerning  a 
fact,  though  made  in  the  absence  of 
accused,  relevant  as  part  of  res  gestae. 
Eice  V.  S.,  54  Tex.  Cr.  149,  112  S.  W. 
299,  307. 

662-7  Gregory  v.  S.,  148  Ala.  566, 
42  S.  829;  George  v.  S.,  145  Ala.  41,  40 
S.  961  (statement  "I  am  cut"  admis- 
sible); S.  V.  Blydenburg,  135  la.  264, 
112  N.  W.  634;  S.  V.  Hinson,  150  N.  C. 
827,  64  S.  E.  124. 

663-9  S.  V.  Tribett,  74  Wash.  125, 
i02  p    875 

663-io  Clark  v.  S.,  56  Tex.  Cr.  293, 
120  S.  W.  179,  if  not  heard  by  defend- 
ant. 

664-15  Deceased's  declarations  of  in- 
tention to  prosecute  accused  may  be 
shown  by  witness  to  whom  they  were 
made  where  accused  made  threats 
against  deceased,  though  only  part  of 
such  declarations  communicated  to  ac- 
cused. Hardy  v.  C,  110  Va.  910,  67 
S.  E.  522. 

664-16    Declaration      deceased     was 
shot  in   back  may  be  proved.     Graves 
V.  S.,  58  Tex.   Cr.  42,  124  S.  W.  676. 
665-17    See  S.  v.   Roberts,   28   Nev. 
350,   82  P.   100. 

665-18  Holland  v.  S.,  162  Ala.  5,  50 
S.  215;  Easley  v.  S.  (Ark.),  159  S.  W. 
36;  Owens  v.  S.,  65  Fla.  483,  62  S.  651; 
P.  V.  Pfanschmidt,  262  HI.  411,  104  N. 
E.  804;  Bowling  v.  C.  (Ky.),  126  S.  W. 
360;  P.  v.  Friedman,  205  N.  Y.  161,  98 
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X.  E.  471;  S.  r.  Ilinson,  1.30  N.  C.  827, 
f;4   S.    E.    124;    8.    r.    Lin.lsav,   82   S.   C. 
486,  63   S.    E.    10(U;   Oliver   r.  S.    (Tex. 
fr.),    159    S.    W.    23.1;    Deneancr    t\    S., 
-.8   Tex.   Cr.   624,   127   S.    W.    201.    See 
I 'ace   t'.  S.,   .58   Tex.   Cr.  90,   124  S.   W. 
941».     See  vol.  6,  p.   752. 
665-20     Vinson     v.    S.     (Ala.    App.) 
r,4  S.  639;  Bobbins  v.  S.  (Tex.  Cr.),  166 
.s.  W.  528;  McMahon  r.  S.,  46  Tex.  Cr. 
->iO,   81    S.    W.    296;    Johnson    v.    S.,   47 
IVx.  Cr.   523,  84  S.   W.   S24. 
Statements  of  defendant's  spouse   not 
iii(()iii|H'toiit.     Roliliiiis  r.  8.   (Tt'x.  Cr.), 
KiG  S.   W.  52S. 

666-22  Williams  r.  S.  (Tex.  Cf.),  166 
S.  W.  1170;  Robbins  r.  S.  (Tex.  Cr.), 
166  S.  W.  528;  Wallace  v.  S.  (Tex. 
<•,-.),   145  S.   W.  925. 

066-23     Statement    must    have    been 
made  directlv  to  defendant.     S.  t\  Eth- 
ridge,  188  Mo.  352,  87  S.  W.  495. 
666-24     S.   r.   Romeo   (Utah).   128   P. 
530. 

667-25     McNaron   i\  S.   (Ala.   App.), 

62  8.  302. 

(167-29  Vinson  v.  S.  (Ala.  App.),  64 
s.  r.39. 

668-31  S.  1-.  Ethridge,  188  Mo.  352, 
87  8.   W.  495. 

668-36  Ojiinion  of  prosecuting  of- 
ficer as  to  accused's  guilt  as  ilisdosod 
in  another  case  against  other  impli- 
<  atod  jtarties,  inadmissible.  .Figaroa 
r.  8.,  58  Tex.  Cr.  611,  127  S.  W.  19.-?. 
66!)-37  P.  r.  Morales,  143  Tal.  550, 
77  P.  470;  S.  r.  Xordall.  38  Mont.  327, 
99  P.  960;  Young  V.  S.,  49  Tex.  Cr.  207, 
92  8.  W.  841  (chain  by  which  deceased 
tied   to   tree). 

Board  containing  a  bullet  hole,  found 
under  head  of  deceased  adniissilde.  P. 
V.  l^arrett,  22  Ca\.  App.  780,  136  P.  .■.20. 
Not  admissible  if  too  remote.  Erd- 
man  r.  8.,  -m  Neb.  642,  134  X.  W 
2"^. 

Scar  on  a  third  person — having  been 
received  in  same  fight.  Alarcnn  r.  8.. 
47  Tex.  Cr.  415,  S3  S.  W.  115.  And 
in  prosecution  for  assault  with  intent 
to  murder,  scar  left  by  wound  inflicted 
on  prosecutor  mav  be  exhibited.  Ma.ves 
r.  8.  (Tex.  rr.),"lOO  8.  W.  3><6. 
Section  of  wall  bearing  "imprint  of 
bl(.(.<!v  h.'iiid.  8.  r.  Miller,  71  \.  .1.  L. 
r.27,  GO   A,  202. 

669-38  P.  r.  Weber,  149  Cal.  325.  Sfi 
P.  671,  bullets  may  be  arranged  in 
particular  order  when  submitted  to 
jury. 


669-39     8.    r.    McAnarnev,    70    Kan. 

679,   79    P.    l.",:. 

A  club  seen  by  moonlight  at  time  of 
assault  and  found  at  a  Hpot  where  de- 
fendant was  known  to  have  been  there- 
after. S.  r.  Teale,  154  la.  677.  135 
X.  W    408. 

669-42  Vick  v.  S.  (Ark.),  165  S.  W. 
2S7;  P.  r.  Wilson,  23  ("ai.  Ai.p.  513, 
138  P.  971;  P.  V.  Pfansc  hnii.lt,  262  111. 
411,  104  X.  E.  804;  Pemberton  V.  S., 
55  Tex.  Cr.  464,  117  S.  W.  837. 
670-43  Hickey  v.  S.,  62  Tex.  Cr.  568, 
13S  S.  W.  1051. 

67<>-44  Roberts  v.  S.,  123  Ga.  146, 
51  S.  E.  374  (curtain  pole);  S.  c. 
Seery,  129  la.  259,  105  X.  W.  511  (iron 
rod);  S.  V.  Aspara,  113  La.  940,  37  S. 
8S3;  P.  r.  Bonier,  1S9  X.  Y.  lOS,  81 
N.  E.  949  (bloodstained  hammer);  C. 
r.  Karamakovic,  218  Pa.  4U5.  67  A.  650 
(knife). 

670-45  8.  V.  Walker.  133  la.  489, 
110  X.  W.  925;  P.  r.  Morse,  196  X.  Y. 
306,  89  X.  E.  816;  Canon  f.  8..  59  Tex. 
Cr.  398,  128  S.  W.  141.  Comp.  P.  v. 
Hill.  198  X.  Y.  64,  91  X.  E.  272. 
Empty  shells  l)earing  same  marks  as 
other  shells  found  on  accused.  Fuller 
V.  8..  117  Ala.  35,  41  S.  774. 
671-48  Harris  r.  S.  (Tex.  Cr.),  148 
8.  W.  1074;  Tolliver  v.  S.,  .53  Tex.  Cr. 
329,  111  8.  W.  655;  Turner  r.  S.,  48 
Tex.  Cr.  585,  89  S.  W.  975;  8.  r.  Ro- 
mano, 41  Wash.  241,  83  P.  1  (shells 
and  gun  admitte*!  where  prosecutor 
shot  as  well  as  cut,  although  indict- 
ment was  for  cutting  only"). 
Box  in  which  deceased  kept  his  pistol, 
alleged  to  have  been  use>l  by  accu.sed, 
admissible  to  identify  jdstol.  Shelton 
r.  8..  114  Ala.  106,  42  8.  30. 
671-49  P.  c.  Kinuev,  202  X.  Y.  3<59, 
95  X.   E    756. 

671-30  Parnett  r.  S.,  165  Ala.  59,  51 
8.  21)9;  8.  r.  Whitbeek,  145  la.  29.  123 
X.  W.  982;  S.  r.  Miller.  71  X.  .T.  L. 
."27,  60  A.  302;  S.  r.  Mdntosh,  94  S.  G 
439,  78  S.  E.  327  (shoes). 
See  P.  r.  Ah  Lee,  164  ral.  2fiO,  128  P. 
1  o:^.-;. 

671-51  P.  r.  Antony,  1  16  Cal.  124,  70 
P.  s5S  (blooily  clothes  found  in  trunk 
belonging  jointiv  to  dcfenJant  and 
wife).  Durfeo  c.  S.  (Tex.  Cr.),  16.5 
8.   W.   180. 

671-53     8.  r.  Aspara.  113  La.  940.  37 
8.  SS3:   8.  r.  .TefTries.  210  Mo.  302.  109 
8.   W.   614    (shoes   of  acusedV 
If  woman  accused  of  infanticide  sub- 
mits   to    physical    examination,    tliough 
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under  arrest  at  time,  result  thereof 
may  bo  shown.  Cordes  v.  S.,  54  Tex. 
Cr.  204,  112  S.  W.  943. 
673-54  Olden  r.  S.,  176  Ala.  6,  58 
S.  307;  Rollings  V.  S.,  160  Ala.  82,  49 
S.  329  (immaterial  facts  disclosed  by 
such  evidence  might  be  otherwise 
shown);  Pate  v.  S.,  150  Ala.  10,  43 
S.  343;  P.  r.  Besold,  154  Cal.  363,  97 
P.  871;  S.  r.  Moore,  80  Kan.  232,  102 
P.  475;  Dobbs  V.  S.,  54  Tex.  Cr.  550, 
113  S.  W.  923;  Long  v.  S.,  48  Tex.  Cr. 
175,  88  S.  W.  203;  Adams  c.  S.,  48  Tex. 
Cr.  452,  93  S.  W.  116  (to  show  size  of 
knife  used) ;  Sue  v.  S.,  52  Tex.  Cr.  122, 

105  S.  W.  804  (to  show  clothing  set 
on  fire);   Tinsley  v.  S.,  52  Tex.  Cr.  91, 

106  S.  W.  347  (admission  harmless, 
where  although  there  was  no  dispute 
as  to  location  of  wound,  clothing  had 
been  washed  and  no  attempt  to  in- 
flame the  minds  of  jury  made) ;  S.  v. 
Drummond,  70  Wash.  260,  126  P.  541; 
S.  V.  Churchill,  52  Wash.  210,  100  P. 
309,  cit.  the  text.  See  supra,  "Demon- 
strative Evidence,"  278-42,  and  vol.  4, 
p.  278,  n.  42,  and  supplement  thereto. 
Bloody  clothing  worn  by  the  assaulted 
party  at  the  time  of  the  difficulty, 
material  and  necessary  to  corroborate 
the  state's  testimony  as  to  the  number 
of  times  defendant  cut  and  cut  at  the 
assaulted  party.  York  v.  S,  (Tex.  Cr.), 
142  S.  W.  8. 

Best  evidence  rule  does  not  apply  and 

witnesses  may  testify  to  holes  without 

producing  garments.     Underwood  V.  C, 

27   Ky.  L.   E.  8,   84   S.   W.   310. 

May  be  taken  to  jury  room,  but  can 

only    be    used    for    purpose    for    which 

introduced.     Puryear  v.  S.,  50  Tex.  Cr. 

454,  98  S.  W.  258. 

672-55     Huguley   v.   S.,   4   Ala.    App 

29,    58    S.    814;    Sanford    V.    S.,    2    Ala. 

App.  81,  57  S.  134;   Hankins  v.  S.,  103 

Ark.    28,    145    S.    WL    524;    Venters    v. 

S.,  47  Tex.  Cr.  280,  83  S.  W.  832. 

672-56     P.  i\  Besold,  154  Cal.  363,  97 

P.    871     (changes    may    be    explained); 

S.  V.  Gallman,  79   S.   C.  229,  60   S.  E. 

682. 

673-57     Eollings  v.   S.,   160   Ala.   82, 

49   S.   329;   York  v.  S.   (Tex.  Cr.),  142 

S    W    8 

673-58     Eollings  v.   S.,    160   Ala.   82, 

49  S.  329   (other  articles  than  clothing 

found    on    deceased    not    admissible    if 

free     from     blood      stains      or     bullet 

marks);   Melton  v.  S.,  47  Tex.  Cr.  451, 

83  S.  W,  822. 

Exposure  of  scar  of  a  wound  nol;  per- 


mitted where  there  is  no  dispute  as  to 
location   of   wound.      Simpson    v.   S.,   4S 
Tex.  Cr.   328,  87   S.  W.   826. 
673-59     See    supra,    "Demonstrative 
Evidence,"   295-42. 

673-60  Milo  V.  S.,  59  Tex.  Cr.  196, 
127  S.  W.  1025. 

673-61  S.  r.  Bailey,  79  Conn.  589, 
65  A.  951  (skull  and  photograph  of  it, 
to  show  condition  and  injury) ;  S.  v. 
Lewis,  139  Ta.  405,  116  N.  W.  606. 
Portion  of  skull  where  there  was  a 
claim  that  death  resulted  from  a  blow 
other  than  the  one  on  the  head.  S.  v. 
Teale,  154  la.  677,  135  N.  W.  408. 
Exhuming  of  decedent's  skull,  discre- 
tionary with  court.  Moss  v.  S.,  152 
Ala.  30,  44  S.  598. 

673-62  P.  V.  Besold,  154  Cal.  363,  97 
P.    871. 

674-67  Moss  v.  S.,  152  Ala.  30,  44 
S.  598;  P.  V.  Morales,  143  Cal.  550,  77 
P.  470;  S.  i;.  Aspara,  113  La.  940,  37 
S.  883;  Long  V.  S.,  48  Tex.  Cr.  175,  88 
S.  W.  203. 

Bullet  found  in  ground  near  homicide 
though  one  hundred  davs  later.  Hickey 
V.  S.]  51  Tex.  Cr.  230,  i02  S.  W.  417. 
Jury  may  be  recalled  and  permitted  to 
inspect  bullets.  Potts  r.  S.,  56  Tex. 
Cr.  39,  118  S.  W.  535. 
674-68  Cranberry  v.  S.  (Ala.),  62 
S.  .52;  S.  r.  Crea,  10  Ida.  88,  76  P. 
1013;  Clefiford  r.  P.,  229  111.  633,  82  N. 
E.  343;  S.  v.  Lewis,  139  la.  405,  116  N. 
W.  606;  S.  V.  Wilson,  223  Mo.  173,  122 
S.  W.  671;  P.  V.  Lagroppo,  90  App. 
Div.  219,  86  N.  Y.  S.  116;  Long  v.  S., 
48  Tex.  Cr.  175,  88  S.  W.  203;  Alarcon 
r.  S.,  47  Tex.  Cr.  415,  83  S.  W.  1115; 
Jackson  v\  S.,  48  Tex.  Cr.  648,  90  S.  W. 
34;  Hickey  v.  S.,  51  Tex.  Cr.  230,  102  S. 
W.  417.  "See  P.  v.  Mar  Gin  Suie,  11 
Cal.  App.  42,  103  P.  951. 
A  knife  loaned  by  witness, — Ryan  v. 
S.  (Tex.  Cr.),  142  S.  W.  878. 
674-69  Watson  ^.  S.,  50  Tex.  Cr.  171, 
95  S.  W.  115. 

675-70  S.  V.  Gallman,  79  S.  C.  229, 
60  S.  E.  682. 

Stick  may  be  shown  to  be  similar  to 
lost  one  alleged  to  have  been  used  by 
deceased.  Wilson  v.  S.,  49  Tex.  Cr.  50, 
90   S.  W.  312. 

Model  of  knife  owned  by  accused,  ad- 
missible. P.  V.  Del  Vermo,  192  N.  Y. 
470,  85  N.  E.  690. 

675-71  Watts  v.  S.,  8  Ala.  App.  115, 
63  S.  15;  Wiggins  v.  S.  (Ga.  App.), 
80  S.  E.  724;  ^P.  v.  Jennings,  252  111, 
534,  96  N.  E.  1077;   S.  v.  Barrett,  240 
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>Io.  161,  144  S.  W.  485;  S.  v.  Hazlet, 
36  N.  D.  426,  113  N.  W.  374;  Roberts 
f.  S.  (Tex.  Cr.),  1"6  S.  W.  6ol.  See 
infra,  "Similar  Transactions,"  799-55 
et  seq. 

675-72  Pace  v.  S.,  58  Tex.  Cr.  90, 
124  S.  W.  949,  res  gestae,  intent,  sys- 
tem or  identity  of  parties. 
675-74  P.  V.  Crowley,  13  Cal.  App. 
322,  109  P.  493;  P.  r.  Jennings.  252 
111.  534,  96  N.  E.  1077;  Lee  v.  S.  (Tex. 
Cr.),  162  S.  W.  843. 
676-75  P.  V.  Argentos,  156  Cal.  720, 
106  P.  65;  P.  V.  Cook,  148  Cal.  334, 
83  P.  43;  Sanderson  i\  S.,  169  Ind.  301, 
82  N.  E.  525;  Welch  r.  C,  33  Kv.  L. 
R.  51,  108  S.  W.  863;  S.  v.  Simon,  131 
La.  520,  59  S.  975;  C.  r.  Howard,  205 
Mass.  128,  91  N.  E.  397;  S.  r.  Spaugh. 
199  Mo.  147,  97  S.  W.  901,  200  Mo. 
571,  98  S.  W.  55;  S.  v.  Dickerson,  77 
O.  St.  34,  82  N.  E.  969;  S.  v.  Martin, 
47  Or.  232,  83  P  849;  C.  r.  Chiemilew- 
ski,  243  Pa.  171,  89  A.  964;  Cook  v. 
S.  (Tex.  Cr.),  160  S.  W.  465;  S.  v. 
Ness,  71  Wash.  334,  128  P.  664. 
Appearance  bonds  to  answer  charge 
of  shooting  at  deceased,  admissible.  S. 
r.  r.ondson,  116  La.  3SS,  40  S.  771. 
676-76  P.  r.  Rarobuto,  196  N.  Y. 
293.    <i9   N.    E.   837. 

676-77  Prettvman  r.  U.  S.,  ISO  Fed. 
30.  103  C.  C.  A.  384;  Jones  r.  U.  S., 
179  Fed.  584,  103  C.  C.  A.  142;  P.  r. 
Manasse,  153  Cal.  10,  94  P.  92;  Clark 
r.  P.,  224  111.  554,  79  N.  E.  941;  S.  r. 
High,  116  La.  79,  40  S.  538;  P.  r. 
Hodge,  141  Mich.  312,  104  N.  W.  599; 
riark  r.  S..  79  Xeb.  473,  113  N.  W.  211. 
677-79  Attempts  to  commit  other 
cririios  and  statements  of  intention  to 
commit  them,  within  principle.  C.  t*. 
Rndl,  189  Mass.  12,  75  N.  E.  75. 
677-Sl  P.  r.  Jennings,  252  111.  534, 
96  X.  E.  1077;  S.  r.  Bailev,  190  Mo. 
257,  88  S.  W.  733;  S.  v.  Roberts,  28 
Xev.  350,  82  P.  100;  P.  v.  Hill,  198 
X.  y.  64,  91  X.  E.  272. 
677-82  C.  r.  Sncll,  1S9  Mass.  12,  75 
X.    K.   75. 

677-8.':  R.  V.  Bailev,  190  Mo.  257,  8S 
S.  W.  733. 

678-85  P.  V.  Morse,  196  N.  Y.  306, 
89  X.  E.  816;  S.  r.  Adams,  138  X.  C. 
RSS,  .50  S.  E.  765;  Knight  v.  S.,  55  Tex. 
Cr.  2-13.  116  S.  W.  56. 
679-87  S.  r.  Miller.  73  S.  C.  277.  53 
S.  E.  426;  S.  v.  Smalls,  73  S.  C.  516, 
53  S.  E.  976;  Knight  r.  S.,  55  Tex.  Cr. 
243,  116  S.  W.  50. 


680-96  P.  V.  O'Brvan,  165  Cal.  55, 
13u  P.  1042;  P.  f.  Woods,  147  Cal.  265, 
81    P.   652. 

681-5  P.  r.  Hodge,  141  ^^lch.  312, 
104  X.  W.  .599.- 

681-7  P.  V.  Cook,  148  Cal.  334,  83  P. 
43;  Burge  r.  U.  S.,  26  App.  Cas.  (D. 
C.)    524. 

682-9  Burge  v.  U.  S.,  26  App.  Cas. 
(D.  C.)   524. 

682-11  Record  of  trial  for  another 
crime  should  be  produced.  S.  r.  An- 
drews. 73  S.  C.  257,  53  S.  E.  423. 
682-12  Barlew  r.  S.,  5  Ala.  App.  290. 
57  S.  601;  Barnett  V.  S.,  165  Ala.  59, 
51  S.  299;  Green  r.  S.,  125  Ga.  742,  54 
S.  E.  724;  Smith  r.  C,  148  Ky.  60,  146 
S.  W.  4;  S.  i\  Rasco,  239  Mo.  535,  144 
R.  W.  449. 
682-13     Harrison    r.   S.,   144   Ala.   20, 

40  S.  568;   Williams  r.  S.,  147  Ala.  10, 

41  S.  992  (non-expert  may  testify 
wound  was  penetrating) ;  Singleton  r. 
S.  (Tex.  Cr.),  167  S.  W.  46;  Ward  v. 
S.  (Tex.  Cr.),  159  S.  W.  272;  Mitchell 
r.  S.,  55  Tex.  Cr.  62,  114  S.  W.  830  (dis- 
charge of  blood);  Stovall  r.  S.,  53  Tex. 
Cr.  30,  108  S.  W.  699  (doctor  may 
testify  wouml  ranged  backward  and 
ujiward). 

Attending  physician,  after  describing 
wound  and  its  results,  may  testify  that 
it  was  "severe."  S.  r.  Baker  (la.), 
135  N.  W.  1097. 

Cause  and  time  of  death  should  be 
shown.  Irving  v.  S.  (Tex.  Cr.),  150  S. 
W.  611. 

Place  of  entrance  and  exit  of  bullet 
mav  be  shown  by  direct  testimony.  P. 
r.  "Webor.  149  ('al.  325,  86  P.  071. 
Wounds  not  described  in  information 
mav  be  testified  of.  P.  r.  Kaufmann, 
22  S.  D.  433,  lis  X.  W.  337. 
682-14  Robin  r.  S.  (Ala.),  65  S.  42; 
Clavton  r.  S.  (Ala.),  64  S.  76;  Hill  v. 
S.,  146  Ala.  51.  41  S.  621;  S.  r.  Rut 
ledge,  135  Ta.  .5.81,  113  X.  W.  461;  Rob- 
erts l\  S.  (Tex.  Cr.).  156  S.  V; .  651; 
Welch  i;.  S.,  57  Tex.  Cr.  Ill,  122  S.  W. 
880.  See  supra,  "Expert  and  Opinion 
Evidence,"  5'^9-32. 

683-15  Dumas  v.  S.,  159  Ala.  42,  49 
S.  224;  Burkett  r.  S.,  1.54  Ala.  19,  45 
S.  682;  Spates  r.  S.,  62  Tex.  Cr.  532, 
138  S.  W.  393;  Fay  v.  S.,  52  Tex.  Cr. 
185,  107  S.  W.  55  (wounds  produced 
dp.ath). 

683-16     Hemons  v.  S.,  4<5  Fla.  9,  37 
S.  647,  whether  wounds  could  have  been 
prndiiccd   by    linked   fists. 
Finding  cartridge  near  deceased 's  house 
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may  be  proved.  Barnett  v.  S.,  165 
Ala.  59,  51  S.  299. 

683-19  P.  V.  Olsen,  1  Cal.  App.  17, 
81  P.  676. 

A  doctor  was  asked:  "What  would 
you  say  as  to  the  character  of  the 
weapon  or  club  that  was  used  to  pro- 
duce this  fracture  you  found  in  the 
skull?"  And  over  the  objection  of 
the  appellant  he  answered:  "I  be- 
lieve a  blunt  or  rounded,  fairly  heavy 
object — possibly  like  a  whiffletree. 
That  is  the  most  common  shape."  "If 
the  witness  were  to  be  interpreted  as 
saying  that  the  blow  was  administered 
with  a  whiffletree,  the  answer  would 
probably  have  been  incompetent;  but 
such  is  not  his  statement. ' '  S.  v.  Baker 
(la.),  135  N.  W.  1097. 
683-21  Bailey  v.  S.  (Ala.  App.),  65 
S.  422. 

684-22  Humphrey  v.  S.,  74  Ark.  554, 
86  S.  W.  431;  Girtman  v.  S.  (Tex.  Cr.), 
164  S.  W.  1008.  See  also  vol.  5,  p.  586, 
n.  27. 

684-23  Barlew  v.  S.,  5  Ala.  App. 
290,  57  S.  601. 

Experienced  graduates  of  medical 
schools  may  give  opinions  though  they 
never  had  case  similar.  Eice  f.  S., 
49  Tex.  Cr.  569,  94  S.  W.  1024. 
684-24  S.  V.  Hessenius  (la.),  146  N. 
W.  58;  S.  V.  Eobinson,  126  la.  69, 
101  N.  W.  634;  Levering  v.  C,  132  Ky 
666,  117  S.  W.  253;  Espinoza  v.  S. 
(Tex.  Cr.),  165  S.  W.  208;  Davis  v. 
S.,  54  Tex.  Cr.  236,  114  S.  W.  366.  See 
supra,  "Cause,"  953-32. 
The  question  should  call  for  the  opin- 
ion of  the  witness  at  the  time  he  is 
testifying,  not  at  the  time  he  exam- 
ined the  body.  Costello  v.  S.,  176  Ala. 
1,  58   S.  202. 

684-26  Morris  v.  C,  27  Ky.  L.  E. 
145,  84  S.  W.  560,  specified  wound  hast- 
ened death. 

Place  of  entrance  of  bullet  that  caused 
death.  Williams  v.  S.,  147  Ala.  10,  41 
S.  992. 

684-27  Contra,  Jones  v.  S.,  155  Ala. 
1,  46  S.  579. 

685-28  Chemical  examination  of 
third  person's  body  admissible  when 
such  person  killed  in  same  way  and 
as  part  of  same  transaction,  to  prove 
cause  of  death  of  party  whose  death 
is  in  issue.  P.  v.  Quimby,  134  Mich. 
625,  96  N.  W.  1061.  But  result  of  such 
examination  of  third  person's  body  is 
inadmissible  where  its  purpose  is 
merely    to    show    poison    was    kept    by 


accused    and    accessible    to    her    some. 
months    before    death    of    person    with 
whose    murder    she    is    charged.      P.    v. 
Collins,  144  Mich.  121,  107  N.  W.  1114. 
68o-30     P.  V.  Cleminson,  250  111.  135, 

95  N.  E.  157. 

685-31  Sufficient  quantity  of  poison 
to  cause  death  need  not  be  proved  to 
have  been  found  in  body,  before  jury 
can  find  it  was  cause  of  death;  and 
amount  found  some  time  after  death 
is  not  evidence  of  amount  in  body  at 
time  of  death.  C.  v.  Danz,  211  Pa.  507, 
60  A.  1070. 
685-33     P.  V.  Quimby,  134  Mich.  625, 

96  N.  W.  1061. 

686-35  Presumption  body  and  vis- 
cera remained  in  care  of  keeper  of 
morgue  where  autopsy  held,  until  deliv- 
ered to  undertaker.  S.  v.  Daly,  210 
Mo.  664,  109  S.  W.  53. 
686-36  See  Nordan  v.  S.,  143  Ala. 
13,  39  S.  406. 

687-42  Ward  v.  S.  (Tex.  Cr.),  159  S. 
W.  272. 

Evidence  clothing  and  bed  linen  were 
soiled  by  vomiting  and  purging  admis- 
sible, it  appearing  these  were  symp- 
toms of  arsenical  poisoning.  P.  v.  Bow- 
ers, 1  Cal.  App.  501,  82  P.  553. 
687-43  But  fact  that  with  proper 
and  immediate  medical  treatment  de- 
ceased 's  life  might  have  been  saved 
is  immaterial  if  no  physician  could  bo 
procured.  Bonner  v.  S.,  125  Ga.  237, 
54  S.  E.  143. 

Evidence  similar  discolorations  were 
on  body  of  another  deceased  person 
is  inadmissible  to  show  whether  dis- 
colorations on  decedent's  body  were 
result  of  violence  or  natural  causes. 
Fowler  v.  S.,  161  Ala.  1,  49  S.  788. 
687-44  S.  V.  Pell,  140  la.  655,  119 
X.  W.  154;  S.  V.  Baruth,  47  Wash.  283, 
91  P.  977. 

687-45  Daniel  v.  S.,  126  Ga.  541,  55 
S.  E.  472;  S.  v.  Hyde,  234  Mo.  200, 
136  S.  W.  316;  S.  t\  Cunningham,  87 
S.  C.  453,  69  S.  E.  1093. 
Precise  means  causing  death  need  nol 
be  shown.  Schwantes  v.  S.,  127  Wis. 
160,  106  N.  W.  237.  It  must  appear 
defendant's  act  caused  death.  Arms- 
worthy  V.  S.,  48  Tex.  Cr.  413,  88  S.  W. 

689-52  s'.  V.  O'Neall,  79  S.  C.  571, 
60  S.  E.  1121. 

689-53  Heubner  v.  S.,  131  Was.  162, 
111  N.  W.  63.  See  McCowan  v.  S.,  51 
Tex.  Cr.  205,  100  S.  W.  1157;  Berry- 
man  V.  S.,  51  Tex.  Cr.  192,  101  S.  W. 


968 


HOMICIDE 


Vol  6 


225;    Hardin    v.    S.,    52    Tex.    Cr.    238, 

106  S.  W.  352. 

690-54     Orner    v.   S.    (Tex.    Cr.),   143 

S.  \V.  935. 

690-55     P.  r.  Botkin,  9  Cal,  App.  244, 

98  P.  861;  P.  V.  Patrick,  182  N.  Y. 
131,  74  N.  E.  843.  Sec  P.  v.  Staples, 
149  Cal.  405,  86  P.  886;  S.  V.  Blyden- 
burg,  135  la.  264,  112  X.  W.  634. 
Witnesses  who  ate  of  poisoned  article 
may  state  symptoms  experienced.  P. 
V.  JBotkin,  9'Cal.  App.  244,  98  P.  861. 
690-61  Decedent's  habits  and  char- 
acter may  not  be  proved  to  show  cause 
of  death.  C.  v.  Kivet,  205  Mass.  464, 
91   N.  E.  877. 

691-62  Copeland  v.  S.,  58  Fla.  26, 
50  S.  621  (opportunity);  S.  v.  Buck,  88 
Kan.  114,  127  P.  631;  Spates  v.  S.,  62 
Tex.  Cr.  532,  138  S.  W.  393.  See  S. 
f.  Nordmark,  84  Kan.  628,  114  P.  1068. 
And  see  the  title  "Circumstantial  Evi- 
deni'O, ' '  vol.  3,  p.  60. 
Condition  of  clothing  of  deceased. 
Welch  V.  S.  (Tex.  Cr.),  147  S.  \V.  572; 
Smith  t\  C,  148  Ky.  60,  146  S.  W.  4; 
Williams  r.  S.  (Tex.  Cr.),  148  S.  W. 
763. 

Where  an  officer  was  killed  while  mak- 
ing an  arrest,  setting  of  traps  on  way 
to  defendant's  house  may  be  shown. 
Dietz  V.  S.,  149  Wis.  462,  136  N.  W. 
166. 

False  statement  admissible.     S.  v.  As- 
para,  113  La.  940,  37  S.  SS3. 
Denial  of  identity. — Franklin  r.  S.,  145 
■Ala.    n()9,    39    S.   979. 
691-6a     Thomas    v.    S.    (Ala.    App.), 
65  S.  863;   Van  Wyk  v.  P.,  45  Colo.  1, 

99  P.  1009;  Wright  v.  S.,  56  Tex.  Cr. 
353,  120  S.  W.  458.  See  Holder  v.  S., 
119  Tenn.  178,  104  S.  W.  225. 
692-65  P.  f.  Soeder,  150  Cal.  12,  87 
P.  1016,  evidence  to  show  motive. 
692-67  Ty.  v.  Price,  14  N.  M.  262, 
91  P.  733  (explanatory  evidence  ad- 
missible) ;  P.  r.  Wolter,  203  N.  Y.  484, 
97  N.  E.  30;  Ward  v.  S.  (Tex.  Cr.),  146 
S.  W.  931. 

692-71  Testimony  as  to  wminds  dis- 
closed on  examination  of  accused  after 
arrest  is  not  compelling  him  to  be  wit- 
ness against  will.  S.  v.  Miller,  71  N. 
J.  L.  527,  60  A.  202. 
Comparison  of  spots  on  clothing  of  ac- 
cused with  si>ots  cut  off  and  tlu'inically 
ex.Tinincd,  pro]>er.  S.  r.  Miller,  sujira. 
69.'{-74  Pope  y.  S.,  168  Ala.  33,  53 
S.  292;  Davidson  l\  S.,  108  Ark.  191, 
15S  S.  W.  1103;  P.  r.  Wood.  145  Cal.  659. 
79  P.  367;  S.   v.  Jeffries,  210   Mo.  302, 


109  S.  W.  614;  C,  f.  Kovovie,  209  Pa. 
465,  58  A.  857  (ownership  of  weapon); 
Shaflfer  r.  S.  (Tex.  Cr.),  151  S.  W.  1061; 
Wright  V.  S.,  56  Tex.  Cr.  353,  120  S.  W. 
458  (immaterial  accused  under  arrest 
when  articles  taken  from  his  jierson); 
Knight  V.  S.,  55  Tex.  Cr.  243,  116  S.W. 
56  (uncertainty  as  to  identitication  only 
affects  weight  of  evidence) ;  Hardy  v. 
C,  110  Va.  910,  67  S.  E.  522. 
Bullet  and  empty  pistol  shells. — For- 
ester V.  S.  (Tex.  Cr.),  163  S.  W.  87. 
693-75  Davidson  t.  S.,  108  Ark.  191, 
158  S.  W.  1103.  Testimony  as  to  bloody 
clothing  must  connect  it  with  accused. 
C.  r.  Johnson,  213  Pa,  607,  63  A.  134. 
693-76  Thomas  v.  S.  (Ala.  App.), 
65  S.  863;  S.  f.  Nordall,  S3  Mont.  327, 
99  P.  960. 

Possession  of  property  of  accomplice.— 
Millner  i:.  S.  (Tex.  Cr.),  162  S.  W.  348. 
That  search  of  his  premises  was  made 
without  a  warrant  is  immaterial.  Popo 
V.  S.,  168  Ala.  33,  53  S.  292. 
Possession  of  poison  may  be  shown 
where  death  caused  by  [loison.  S.  r. 
Woodard,  132  la.  675,"  108  X.  W.  753. 
604-77  Strickland  r.  S.,  151  Ala.  31 
44  S.  90  (handcuffs  which  deceased 
was  trying  to  put  on  defendant  at 
time  of  homicide);  S.  i".  Sassaman,  214 
y\o.  695,  114  S.  W.  590  (paper  pur- 
porting to  be  signed  by  deceased);  P. 
V.  Jackson,  182  X.  Y.  66,  74  X.  E. 
565;  C.  r.  Kovovie,  209  Pa.  465,  58  A. 
857;  Harris  r.  S.,  62  Tex.  Cr.  235,  137 
S.  W.  373;  Elsworth  r.  S.,  54  Tex.  Cr. 
38,  111  S.  W.  963.  And  see  S.  r.  G ru- 
ber, 19  Ida.  692,  115  P.  1. 
Defendant's  possession  of  money  abovo 
what  he  could  account  for.  Saulsberry 
r.  S.,  178  Ala.  16,  59  S.  476. 
In  P.  V.  Wolter,  203  N.  Y.  484,  97  X. 
E.  30,  "no  witness  was  produced  who 
ever  saw  Ruth  Wheeler  and  the  de- 
fendant together;  nor  was  it  made  to 
ajtpear  that  they  had  ever  met  ono 
another  prior  to  the  day  of  hor  death. 
The  proof,  however,  points  unerringly 
to  the  defendant  as  the  perpetrator 
of  the  crime.  He  admits  that  he  wroto 
the  postal  card  in  response  to  whicdi 
she  set  out  to  visit  his  ai>artment;  and 
in  a  bonk  kept  by  him  was  found,  in 
his  handwriting,  an  entry  of  her  name 
and  address,  which  it  is  impossible  ho 
could  have  ascertained,  except  from 
her  on  the  occasion  of  her  visit.  In 
his  fireplace  were  found  a  hatpin  and 
ring  which  Ruth  Wheeler  had  worn  on 
the  morning  of  her  disappearance;  and 
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in  a  house  to  which  the  defendant  had 
moved  on  the  following  day  was  dis- 
covered an  umbrella  which  the  girl 
was  known  to  have  had  with  her  when 
she  left  home.  The  defendant  gave 
no  explanation  to  account  for  the  pres- 
ence of  these  articles  or  the  traces  of 
homicidal  death  upon  his  premises." 
694-78  Braham  v.  S.,  143  Ala.  28, 
38  S.  919;  P.  t\  Argentos,  156  Cal. 
720,  106  P.  65;  S.  v.  Schreiber,  111 
Minn.  138,  126  N.  W.  536. 
694-79  Possession  by  defendant's 
wife,  he  having  made  claim  of  owner- 
ship, may  be  shown.  P.  r.  Antony,  146 
Cal.  124,  79  P.  858. 
While  on  way  to  police  station  ''the 
party  stopped  at  a  grocery  store,  where 
the  prisoners  were  allowed  to  visit  a 
privy  together;  and  in  this  outhouse, 
two  days  later,  were  discovered  the 
watch  and  chain  and  bracelets  which 
have  been  mentioned.  There  was  tes- 
timony that  these  articles  were  not 
there  before  the  place  was  thus  visited 
by  Zanza  and  Giusto;  and  plainly  the 
fact  of  their  discovery  was  competent 
and  convincing  evidence  against  them 
both,  for  both  had  confessedly  just 
come  from  the  room  whence  the  ob- 
jects had  been  feloniously  taken."  P, 
f.  Giusto,  206  N.  Y.  67,  99  N.  E.  190. 
694-83  S.  ?;._  Barnes,  47  Or.  592,  85 
P.  998  (ring  in  defendant's  possession 
when  arrested  six  weeks  after  homi- 
cide) ;  Morris  V.  S.,  30  Tex.  App.  95, 
16  S.  W.  757  (several  months  later). 
695-85  C.  V.  Borasky,  214  Mass.  313, 
101  N.  E.  377;  Combs  v.  S.,  55  Tex.  Cr. 
334,  116  S.  W.  584;  Hardy  t\  C,  110 
Va.  910,  67  S.  E.  522.  See  €.  v.  Eivet, 
205  Mass.  464,  91  N.  E.  877. 
695-86  S.  r.  Myers,  198  Mo.  225,  94 
S.  W.  242,  failure  to  attend  funeral. 
695-87  Pope  v.  S.,  168  Ala.  33,  53 
S.  292;  P.  V.  Galbo,  156  App.  Div.  414, 
141  N.  Y.  S.  1078;  Lillvstrom  v.  S., 
146  Wis.  525,  132  N.  W.  132. 
Requesting  druggist  not  to  file  a  pre- 
scription for  poison.  S.  v.  Buck,  88 
Kan.  114,  127  P.  631. 
But  an  attempt  to  deceive  the  arrest- 
ing officer  may  be  explained  upon  the 
theory  that  the  accused  was  agitated 
bv  the  circumstances.  P.  v.  Elmore,  167 
Cal.  205,  138  P.  989. 
Attempt  to  manufacture  evidence,  sus- 
picious. White  r.  S.,  74  Ark.  491,  86 
S.  W.  296;  S.  r.  Marren,  17  Ida.  766, 
107  P.  993;  Mass.  v.  S.,  59  Tex.  Cr. 
390,  128  S.  W.  394. 


696-88  Hixon  v.  S.,  130  Ga.  479,  61 
S.  E.  14  (expression  of  desire  to  flee) 
S.  f.  High,  116  La.  79,  40  S.  538  (des 
perateness  of  resistance  to  arrest  with 
surrounding  circumstances);  P.  r.  Hax 
er,  144  Mich.  575,  108  N.  W.  90  (resist 
ing  arrest);  S.  v.  Finley,  193  Mo.  202 
91  S.  W.  942;  S.  V.  Spaugh,  199  Mo 
147,  97  S.  W.  901,  200  Mo.  571,  98  S 
W.  55  (shooting  at  pursuer) ;  Hardy 
r.  C,  110  Va.  910,  67  S.  E.  522. 
696-89  Asbeck  v.  S.  (Tex.  Cr.),  156 
S.   W.    925. 

696-94  See  S.  v.  Bailey,  190  Mo.  257, 
88  S.  W.  733;  W^isenbach  v.  S.,  138 
Wis.  152,  119  N.  W.  843. 
696-95  C,  V.  Hargis,  124  Ky.  856, 
30  Ky.  L.  R.  510,  99  S.  W.  348;  Rhodes 
V.  S.  (Tex.  Cr.),  153  S.  W.  128.  See 
Brown  v.  S.,  142  Ala.  287,  38  S.  268; 
Ward  V.  C,  26  Ky.  L.  R.  1256,  83  S. 
W.  649;  Orner  v.  S.  (Tex.  Cr.),  143  S. 
W.  935. 

Destruction  of  bed  clothes  upon  which 
deceased  died.  Coffman  v.  S.  (Tex.  Cr.) 
165  S.  W.  939. 

697-98  Bishop  v.  S.  (Ala.),  61  S. 
820;  Nordan  r.  S.,  143  Ala.  13,  39  S. 
406;  Canon  v.  S.,  59  Tex.  Cr.  398,  128 
S.  W.  141;  Weisenbach  i\  S.,  138  Wis. 
152,  119  N.  W.  843. 
Evidence  to  show  feigned  grief  ad- 
missible on  behalf  of  prosecution. 
Beaupre  v.  S.  (Tex.  Cr.),  156  S.  W. 
625. 

697-99  Bishop  v.  S.  (Ala.),  61  S. 
820;  C.  V.  Borasky,  214  Mass.  313,  101 
N.  E.  377;  Reed  v.  S.,  5  Okla.  Cr.  365, 
114  P.  1114.  Defendant  cannot  testify 
to  her  motive  in  doing  the  acts.  Bush 
V.  S.,  168  Ala.  77,  53  S.  266. 
698-1  Ducett  v.  S.  (Ala.),  65  S.  351; 
Bishop  V.  S.  (Ala.),  61  S.  820;  Streety 
V.  S.,  165  Ala.  71,  -51  S.  415;  P.  r. 
Weber,  149  Cal.  325,  86  P.  671;  Roberts 
V.  S.,  123  Ga.  146,  51  S.  E.  374;  Lever- 
ing V.  C,  132  Ky.  666,  117  S.  W.  253; 
S.  V.  Hogan,  117  La.  863,  42  S.  352; 
C.  V.  Borasky,  214  Mass.  313,  101  N.  E. 
377;  S.  V.  i)aly,  210  Mo.  664,  109  S. 
W.  53;  P.  r.  Galbo,  156  App.  Div.  414, 
141  N.  Y.  S.  1078;  P.  v.  Koerner,  117 
App.  Div.  40,  102  N.  Y.  S.  93  (whether 
defendant  was  shamming  unconscious- 
ness); S.  V.  McKenzie  (N.  C),  81  S.  E. 
301;  Williams  v.  S.  (Tex.  Cr.),  144  S. 
W.  620;  Grav  v.  S.,  47  Tex.  Cr.  375,  S3 
S.  W.  705;  Oborn  v.  S,,  143  Wis.  249. 
126  N.  W.  737. 
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At  trial.— Lane  r.  S.,  ',{)  Tox.  Cr.  59.5, 
\-19  S.   W.   .S53. 

698-5  Glass  r.  S.,  147  Ala.  .")0,  41  S. 
727;  P.  r.  Haxer,  144  Mich.  .57.5,  108 
N.  W.  90  (resistance^  to  arrest). 
Possession  of  or  attempt  to  use  drug 
to  prevent  blooflhoumis  from  followinf? 
trail.  Asbeck  i.  S.  (Tex.  Cr.),  156  S. 
W.    02.5. 

698-7  Chancellor  v.  S.,  76  Ark.  215, 
88  S.  W,  880  (when  confronterl  with 
weapon  used);  Boles  r.  P.,  37  Colo.  41, 
86  P.  1030;  Rradlev  r.  S.,  .54  Tex.  Or. 
53,   111  S.  W.   733. 

698-8  Crowell  r.  S.,  56  Tex.  Cr.  480. 
120  S.  W.  897. 

699-15  Cooper  v.  S.,  13  Ga.  App. 
686,  79  S.  E.  764;  Hall  r.  S.,  141  Ca. 
7,  80  S.  E.  307;  Flanagan  r.  S.,  135  Ga. 
221,  69  S.  E.  171. 

699-16  Pate  r.  S.,  150  Ala.  10.  43 
S.  343  (voluntary  surrender  inailmissi- 
ble);  S.  V.  McCaskill  (la.),  142  N.  W. 
445;  Sneerl  r.  Ty.,  16  Ok  la.  641,  86 
P.  70;  Upton  V.  S.,  48  Tex.  Cr.  289, 
8^  S.  W.  212  (same). 
700-19  S.  r.  Asi>ara,  113  La.  940,  37 
S.  883  (pistol  of  same  caliber);  Mot- 
fran  r.  Tv.,  16  Okla.  530,  85  P.  718; 
Tinslev  v.  S.,  52  Tex.  Cr.  91.  106  S. 
W.  347. 

Possession    by    defendant    of    rifle    by 
which     deceased    sliot,    .t     few    minutrs 
before,   may   be   shown.      Medley   v.   S., 
156  Ala.  78,  47  S.  218. 
700-20     S.  V.  Green,  115  La.  1041,  40 
S.    451    (pistol    found    on   accused    when 
arrested  six  months  later);  P.  V.  Weick, 
123    App.,  Div.    328,    107    N.   Y.    S.   968 
(abortion    instruments). 
7<M>-23     S.    r.    Jeffries,    210    Mo.    302, 
109    S.    W.    614     (weapon     foun<i     near 
scene   of   homicide   which    formerly    be- 
longed to  defendant  and  traced  to  pos- 
session   of  alleged   accomjdice);    Hardv 
r.  C,  110  Va.  910,   67  S.    E.   522. 
That    weapon    owned    by    deceased    is 
missing  and    was   similar   to   one   found 
in  possession  of  accused  mav  be  shown. 
Rholton  r.  S.,  144  Ala.  106,' 42  S.  30. 
701-26     Recent       discharge     of     gun 
owned    by    accused    may    be    shown    by 
testimony   of   witness   who   examined   it 
dav   after   homicide.      Pemberton    t*.   S., 
55' Tex.  Cr.   464.   11 7  S.   W.   S37. 
Delivery  of  weapon  to  officer  by  third 
person  cannot  bo  shown  unless  aeeused 
connected    with    it.      TTnrdin    r.    S.,    .55 
Tex.  Pr.   631.   117  S.   W.   971. 
TOt-27     Gnforth    r.    ."^.    (Ala.V    63    S. 
"^;   Kirkwood   r.  S.,  3   Ala.   App.   15.  57 


S.  504;  Jones  f.  S.,  174  Ala.  85,  57 
S.  36;  Rollings  r.  S.,  160  Ala.  S2,  49 
S.  329;  Benjamin  r.  S.,  148  Ala.  671, 
41  .S.  739;  P.  r.  Crowlev,  13  Cal.  Aj.p. 
322,  109  P.  493;  P.  v.  Easton,  148  Cal. 
50,  82  P.  840  (admissible  where  de- 
fense is  in.sanitv);  S.  r.  McCaskill 
(la.),  142  X.  W!  445;  Shumwav  f.  S,, 
82  Xeb.  152,  117  X.  W.  407;  P.  v 
Galbo,  156  App.  Div.  414,  141  N.  Y. 
S.  1078;  S.  f.  Tate,  161  N.  C.  280,  76 
S.  E.  713;  C.  r.  Kovovic,  209  Pa.  465, 
58  A.  857;  Cabrera  r.  S.,  56  Tex.  Cr^ 
141,  118  S.  W.  1054;  Hunter  f.  S.,  59 
Tex.  Cr.  439,  129  S.  W.  125. 
See  Franklin  r.  S.,  145  Ala.  669,  39 
S.  979.  And  see  vol.  3,  p.  140,  and 
supfdement    thereto. 

Forfeiture  of  bond. — Where  defendant 
is  j>ermitted  to  introduce  in  evidence 
his  bail  bond,  in  order  to  disprove 
flight,  proof  that  the  bond  has  been 
forfeited  is  competent.  Davis  f.  S., 
11  (Ja.  App.  804,  76  S.  E.  391. 
701-28  Barr  v.  S.,  56  Tex.  Cr.  372, 
120  S.  W.  422;  Charba  r.  S.,  48  Tex. 
Cr.  316,  87  S.  W.  829;  Williams  f.  S. 
(Tex.  Cr.),  144  S.  W.  622. 
701-29  Preparations  for  flight  prior 
to  crime,  provable.  Hocker  r.  C,  33 
Kv.  L.  R.  944,  111  S.  W.  676. 
702-33  Sweatt  r.  S..  1.56  Ala.  S5.  47 
S.  194;  S.  V.  White,  189  Mo.  339,  87  S. 
W.    1188. 

702-34  Goforth  r.  S.  (Ala.),  63  S. 
S;  Jones  v.  S.,  174  Ala.  85,  57  S.  36; 
Rollings  t".  S.,  160  Ala.  S2,  49  S.  329 
(irrelevant  to  show  relationship  of  ac- 
cused and  part.v  in  charge  of  convey- 
ance in  which  accused  traveleil) ; 
Shumway  r.  S.,  82  Xeb.  152,  117  X.  W. 
407  (place  to  which  defendant  went); 
Wendling  r.  C,  143  Kv.  587,  137  S.  W. 
"0,5 

702-35  Goforth  r.  S.  (Ala.),  63  S.  S. 
702-36  Kirkwood  r.  S.,  3  Ala.  App. 
15,  57  S.  504;  Jones  r.  S.,  174  Ala. 
85,  57  S.  36;  S.  r.  Spaugh.  199  Mo.  147, 
97  S.  W.  901,  200  Mo.  571,  98  S.  W. 
.55. 

Submission  to  arrest  may  be  shown  in 
rebuttal  of  evidtMice  of  flight.  Dixon 
r.  S..  12  Ga.  App.  17,  76  X.  E.  794. 
703-38  Goforth  r.  S.  (Ala.),  63  a 
8;  Harrell  r.  S..  166  Aln.  14,  52  S. 
345;  P.  r.  Mar  Gin  Suie,  11  Cal.  App. 
42.  103  P.  951.  Sec  Rose  r.  S..  144 
Ala.  114.  42  S.  21.  cannot  testify  why 
he  left  stnte. 

Postal  cards  written  by  accused  to  hi^ 
mother    stating    his     whereabouts     and 
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plans  for  the  future  are,  on  account 
of  their  open  character,  admissible  to 
rebut  a  charge  of  flight.  Goforth  v. 
S.    (Ala.),   63    S.   8. 

703-39  Brown  v.  S.,  88  Miss.  166, 
40  S.  737.  See  P.  v.  Easton,  148  Cal 
50,  82  P.  840. 

703-40  Presence  of  armed  men  must 
"be  shown  to  have  been  connected  with 
accused's  flight.  Owens  v.  S.,  65  Fla. 
483,  62  S.  651. 

703-42  See  Carlton  v.  S.,  63  Fla.  1, 
58  S.  486. 

704-46     Comp.   S.  v.   Baker,   110    Mo. 
7,  19  S.  W.  222,  33  Am.  St.  414. 
704-47     P.  V.  Easton,  148  Cal.  50,  82 
P.   840. 

704-48  Goforth  v.  S.  (Ala.),  63  S. 
8;  P.  V,  Mar  Gin  Suie,  11  Cal.  App. 
42,  103  P.  951;  Barr  v.  S.,  56  Tex.  Cr. 
372,  120  S.  W.  422. 
704-50  Harris  v.  S.  (Ala.  App.),  62 
S.  477;  Thompson  v.  S.  (Tex.  Cr.),  163 
S.  W.  973.  And  see  generally  vol.  3, 
p.  134;  vol.  7,  p.  929;  vol.  5,  p.  491, 
and  supplement  thereto. 
704-51  Moss  V.  S.,  152  Ala.  30,  44 
S.  598. 

704-52  Phillips  v.  S.,  162  Ala.  14,  50 
S.  194;  Johnson  v.  S.,  55  Fla.  46,  46 
S.  154;  S.  v.  Adams,  85  Kan.  435,  116 
P.  608,  35  L.  R.  A.  (N.  S.)  870;  S.  v_ 
Jeffries,  210  Mo.  302,  109  S.  W.  614 
(there  should  be  other  evidence  tend- 
ing to  connect  defendant  with  crime). 
Witness  may  testify  that  the  tracks 
were  made  by  a  shoe  of  a  certain  size 
or  number.  Finney  v.  S.  (Ala.  App.), 
65  S.  93. 

Evidence  identifying  shoe  used  to  com- 
pare tracks,  admissible.  Du  Bose  v.  S., 
148  Ala.  560,  42  S.  862. 
705-54  Cordes  r.  S,,  54  Tex.  Cr.  204, 
112  S.  W.  943,  approximate  corres- 
pondence with  shoes  found  at  residence 
of  defendant  accused  of  infanticide; 
failure  to  produce  stick  used  to  meas- 
ure immaterial  except  as  it  affected 
weight  of  testimony. 
705-56  S.  V.  Thompson,  161  N.  C. 
238,  76  S.  E.  249. 

705-57  S.  V.  Sanders,  75  S.  C.  409, 
56  S.  E.  35. 

705-60     See    S.    i>.    Jeffries,    210    Mo. 
302,  109  S.  W.  614. 
705-63     Phillips    v.   S.,    162    Ala.    14, 
50  S.  194;  Pope  v.  S.,  168  Ala.  33,  53 
S.    292. 

706-64  Du  Bose  v.  S.,  148  Ala.  550, 
42  S.  862;  Johnson  v.  S.,  55  Fla.  46,  46 
S.  154. 


Opinion  tracks  coming  and  goin»  made 
by  same  person,  admissible.  Porch  v. 
S.,  50  Tex.  Cr.  335,  99  S.  W.-  102. 
Witness  may  state  direction  in  which 
tracks  appeared  to  be  going.  Hickey 
V.  S.,  51  Tex.  Cr.  230,  102  S.  W.  417. 
Finger  prints. — Expert's  opinion  as  to 
identitv  of  person  making,  competent 
S.  V.  Cerciello  (X.  J.),  90  A.  1112.  See 
vol.  6,  p.  929,  n.  83. 
706-65  Witness  may  testify  certain 
shoes  would  make  same  kind  of  track 
as  tracks  shown  to  exist  at  place  where 
defendant  had  been  seen.  Turner  v.  S., 
48  Tex.  Cr.  585,  89  S.  W.  975. 
707-68  Peculiar  marks  need  not  be 
shown.  S.  V.  Adams,  138  N.  C.  688,  50 
S.  E.  765. 

Handprints. — Where  accused  voluntar- 
ily placed  his  hand  over  a  bloody  hand- 
print on  the  wall,  testimony  as  to  tho 
comparison  is  competent.  S.  v.  Miller, 
71  N.  J.  L.  527,  60  A.  202. 
And  where  impression  and  photograph 
of  defendant's  hand  had  been  taken 
■with  his  consent  and  after  warning, 
there  may  be  a  comparison  made  with 
handprints  of  scene  of  homicide* 
Powell  i\  S.,  50  Tex.  Cr.  592,  99  S.  W. 
1005. 

Trailing  by  bloodhounds. — Evidence  of 
the  result  of  trailing  by  bloodhounds 
is  admissible  where  training  and  relia- 
bility of  dogs  is  shown  and  they  are 
started  from  point  at  which  guilty 
partv  appears  to  have  been.  Eichard- 
son  V.  S.,  145  Ala.  46,  41  S.  82  (full 
cross-examination  allowed  as  to  breed- 
ing and  training  of  dogs  and  details 
of  hunt) ;  S.  v.  Dickerson,  77  O.  St. 
34,  82  N.  E.  969,  See  infra,  "Iden- 
tity," 931-97,  et  seq. 
Actions  of  hounds  in  smelling  around 
defendant  and  making  demonstrations, 
irrelevant.  Wallace  v.  S,,  48  Tex.  Cr. 
318,  87  S.  W.  1041. 

A  non-expert  may  testify  to  the  result 
of  a  comparison  made  with  hair  taken 
from  a  hand  of  deceased  and  that  of 
accused.  S.  v.  Whitbeck,  145  la.  29, 
123  N    W.  982. 

707-69  Anderson  v.  S.,  53  Tex.  Cr. 
341,  110  S.  W.  54,  purchase  of  shells 
similar  to  those  found  at  scene.  And 
see  Wilson  v.  S.,  171  Ala.  25,  54  S.  572. 
Attempt  to  procure  another  to  commit 
the  murder  is  admissible  evidence.  Eob- 
erson  v.  S.  (Ala.),  62  S.  837. 
But  testimony  of  a  witness  that  an- 
other w^ho  borrowed  a  pistol  from  him 
said  he  gave  it  to  the  accused  shortly 
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before  the  killing  is  incompetent  as 
hearsay.  Kinney  v.  S.  (Tex.  Cr.),  144 
S.    W.   257. 

707-70  Levering  v.  C,  132  Ky.  666, 
117  8.  W.  253,  possession  and  prepara- 
tion for  use. 

707-71  S.  V.  Manigan  (la.),  145  N. 
W.  h()9.  Comp.  Gregory  v.  S.,  140  Ala. 
16,  37  S.  259,  defendant  may  not  tes- 
tify to  reasons  for  having  weapon. 

709-87     P.  i\  Gillette,  li»l   N.  Y.  107, 

Hli  .\.   !•:.  6sn. 

Written  by  defendant. — Lynn  r.  S.,  140 

Ga.   :Js7,   7!t   .S.    !•:.   l':». 

"Written  by  deceased. — Lee  r.  S.   (Tex. 

Cr.),   162   8.   W.  S43. 

709-88  McCorquodale  v.  S.  (Tex. 
Cr.),  ;»S  S.  W.  879. 

709-90  S.  r.  Fiore.(N.  J.),  88  A. 
1039;  P.  v.  Wolters,  203  N.  Y.  484,  97 
N.  E.  30;  Rhodes  v.  S.  (Tex.  Cr.),  153 
S.   W.   12S. 

Defendant  should  be  permitted  to  ex- 
plain letters.  Spicer  v.  8.  (Ala.),  65 
S.   972. 

71(»-91  S.  r.  Dalv,  210  Mo.  664,  lOD 
S.   \V.  53. 

710-92  Foe  r.  S.,  155  Ala.  31,  46  8. 
521;  Ewing  r.  C,  129  Kv.  237,  111  8. 
W.  352;  Word  c.  C,  151  Ky.  527,  152 
S,  W.  556;  Iluggins  V.  S.  (Miss.),  60  S. 
209;  S.  r.  Guthrie,  145  N.  C.  492,  59 
S.  E.  652.  See  also  Tavlor  r.  8.,  135 
Ga.  622,  70  S.  E.  237. 
Error  to  charge  threats  may  be  provoil 
Roli'lv  to  show  wild  was  aggrossor. 
Price  V.  U.  8.,  1  Okla.  Cr.  291,  97  P. 
1056. 

710-93  Cause  and  reason  of  threats 
allowed  to  be  shown.  Troadway  r.  S. 
(Te.x.  Cr.),  144  8.  W.  655. 
711-94  Inability  to  roeall  exact  lan- 
guage used  not  cause  for  oxcludfng 
testimony.  S.  r.  Benjamin  (R.  L), 
71    A.  6.5". 

711-05  Throats  by  ono  defendant, 
not  evidence  against  another,  ignorant 
of  them,  where  killing  not  in  cold 
blood.  S.  I'.  Walsworth,  54  Or.  371,  103 
P.    516. 

711-96  Prown  r.  S.,  56  Tex.  Cr.  389, 
120  S.   \V.    IK. 

Jury  may  infer  against  whom  threats 
directe.l.  Ilardv  r.  ('.,  110  Va.  910, 
67  8.  E.  522. 

711-97  If  a  didiculty  is  shown  to 
exist  between  deceased  and  nccu.sed 
threats  may  be  ]>roveil  though  no  per- 
son named.  Holland  r.  8.,  'i6  Tex.  Cr. 
440,  120  8.  W.  470. 


711-98     Montgomery  f.  8.,  160  .\la.  7, 

49  8,  902. 

711-99     Williams   f.  S.,   161    Ala.   52, 

50  8.  59;  Hobbs  V.  S.,  86  Ark.  3Uii. 
Ill  S.  W.  264  (ODQ  or  other  of  broth 
ers);  C.  r.  West  (Ky.),  113  8.  W. 
76.  See  Rawlins  f.  S.,  124,  Ga.  81,  52 
S.    E.   1. 

711-1     Hardv   r.   C,   110   Va.  &10,  67 

S.    E.   522;    Weisenbach    f.   S.,   138   Wis. 

1.52,  119  N.   W.  sn. 

711-2     Contra  unless  threats  renewed. 

P.rown  V.  S.,  oG  Tex.  Cr.  3S9,  120  S.  W. 

444. 

Greatly    lessens    probative     value     of 

threat.     Crunilev   r.   8.,  5  Ga.  -\pp.  231, 

62  8.   E.   1005.  " 

711-3     Specific  threats  against  third 

person    not    a<lniissiM«'    as    proving    do 

femlant's     hostilitv     toward     ileceased. 

Word    f.    C,    151    ky.    527,    152    S.    W. 

556. 

712-5     S.   r.   Porter,   213    Mo.  43,   111 

8.    W.    529,    127    A.    8.    R.    589;    S.    r. 

Benjamin    (R.    I.),   71    .\.  65   (eighteen 

months). 

712-8     Hardv   r.    C.,    110    Va.  910.   67 

S.  E.  522. 

712-9     Declarations   by   defendant    of 

affection    for   deceased,   inadmissible   to 

rebut  testimony  of  threats.    S.  c.  Ban 

(loin,   115   La.  S37,  40  8.   239. 

712-10     Oumley    r.    8.,    5    Ga.    Ai'i" 

231,  62   8.   E.   1005. 

Attempt  of  deceased  to  execute  threat 

may    not   be  shown   by  accused   becan.se 

testimony  would   be  a  conclusion.      Bet 

tis   r.   8.,"  16(1   Ala.   3.   49   8.   7S1. 

Threats  by  third  person  a  member  of  a 

faction    composed    i>f   deceased,   accuse. i 

and   others  may   be  prove«l   if  accused's 

assent   thereto  is  shown  beyond   reason 

able    .loubt.      Magan    r.    C'   (Ky.),    119 

S.    W.    731. 

713-11     Havs   r.  S.    (Ala.),  63  S.   7; 

.Tohn.son    r.   8.,    142    Ala.    1.   37   S.   937; 

Scott    r.    S.    (Ark.).    1.59    8.    W.    1095; 

Bonner   r.   S.    (Fla.),   65   S.   6r,,'?:    Wnll 

1'.  S.,   126  Ga.   S6.  54   S.   E.   sl5:    P.   r. 

McMahon.    244    111.    45.    91     N.    E.    104 

(pregnancy   of  deceased);    T.   r.   Cl.irk. 

15    N.    M.'  35.   99    P.    6D7;    Havs    r.    S. 

(Tex.  Cr.),  164  S.  W.  S41;  Ko'llv  r.  S. 

(Tex.  Cr.).  151   8.  W.  304;  S.  r.  Turley 

(Vt.).  88  A.  562. 

Relation  of  accused  an<1  deceased  to  a 

labor   strike.      P.    r.   O 'Bryan,    165   Cal. 

55.  l.'^u   P.  in  12. 

While   proof   of   motive   is    not     indis 

ponsablo   the   i>rescnco  of  nioti\''   t.  n<ls 
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toward  guilt.  P.  v.  MacGregor  (Mich.), 
144   N.    W.   869. 

To    complete    proof. — McMurphy    v.    S. 

(Ala.),  58  S.  748. 

Wife  murder. — Letters  found  in  defend- 
ant's  possession  from  another  woman 
referring  to  her  marriage  to  him  after 
he  should  obtain  a  divorce,  admissible 
to  repel  presumption  arising  from  mat- 
rimonial relation.  S.  v.  McFarland,  83 
N.  J.  L.  474,  83  A.  993. 

"Letters  of  guardianship  and  the  order 
of  the  court  aii|>ointing  deceased  guard- 
ian of  his  brothers  and  sisters,  includ- 
ing the  two  girls  staying  at  appellant 's 
house.  The  judgment  of  the  probate 
court,  being  regular  on  its  face,  could 
not  be  collaterally  attacked,  and  the 
letters  admitted  are  shown  by  the  evi- 
dence to  be  the  identical  letters  of 
guardianship  jiresented  by  deceased  to 
appellant  on  the  morning  of  the  trag- 
edy. There  was  no  error  in  overruling 
the  objections  made  and  in  admitting 
this  testimony,  for  it  shows  that  appel- 
lant knew  the  mission  of  deceased,  and 
under  the  evidence  in  this  case  this 
testimony  would  tend  strongly  to  show 
the  motive  of  appellant  in  killing  de- 
ceased if  he  unlawfully  killed  him. 
Eev.  Stats.,  arts.  2306,  2312;  Harvey 
r.  Edens,  69  Tex.  420,  G  S.  W.  306; 
Collins  V.  Ball,  82  Tex.  259,  17  S.  W. 
614,  27  Am.  St.  Rep.  877.  If  the 
state's  theory  was  correct,  ajipellant 
had  threatened  to  penitentiary  de- 
ceased if  he  qualified  as  guardian; 
when  shown  the  letters  of  guarilianship 
he  said  he  would  not  give  up  tlie  girls; 
and  when  deceased  intimated  he  would 
get  them  if  the  law  authorized,  the 
difficulty  followed  in  a  short  time 
thereafter,  this  being  evidence  tending 
to  show  the  motive  of  appellant  in  his 
actions."  Welch  v.  S.  (Tex.  Cr.),  147 
S.  W.  572. 

Even  when  motive  is  not  of  the  essence 
of  the  crime  it  is  relevant  as  a  cir- 
cumstance to  identify  the  prisoner  as 
the  perpetrator  of  the  crime,  and  to 
establish  malice,  deliberation  and  pre- 
meditation, S.  V.  Wilkins,  158  N.  C, 
603,   73   S.  E.  992, 

Motive  need  not  "be  proved. — P.  v. 
Besold,  154  Cal.  363,  97  P.  871;  P.  v. 
Barnes,  202  N.  Y.  77,  95  N.  E.  15; 
Wynne  v.  S.,  59  Tex.  Cr.  117,  127  S. 
W.  197.  But  fact  state  has  made  a 
prirna  facie  case  does  not  prevent  its 
adding  proof  of  motive  in  its  case  in 


chief.  P.  i\  Cook,  148  Cal.  334,  S3 
P.  43. 

713-12  P,  V.  Muhly,  11  Cal.  App. 
129,  104  P.  466;  S.  v.  Whitbeck,  145 
la.  29,  123  N.  W.  982;  C.  r.  Latampa, 
226  Pa,  23,  74  A,  736  (prejudice  against 
nationality);  S.  v.  Turley  (Vt.),  88  A. 
562. 

713-13     Kirklin  r.  S.   (Tea.  Cr.),  164 

S.  W.   1016. 

713-14     Cannon    v.    Tv.,    1    Okla.    Cr. 

GOO,  99  P.  (322. 

Physical  characteristics  of  parties,  ger- 
mane to  show  animus,  purjiose  and  mo- 
tive. Lundy  v.  S.,  59  Tex.  Cr.  131, 
127   S.   W.   1032. 

713-15  Opinions  inadmissible.  Knight 
r.  S.,  55  Tex.  Cr.  243,  116  S.  W).  56. 
714-16  Streety  v.  S.,  165  Ala.  71, 
51  S.  415;  Tipton  t\  S.,  140  Ala.  39, 
37  S,  231;  Ward  v.  €.,  29  Ky.  L.  R. 
62,  91  S.  W.  700;  Powers  V.  C,  29 
Kv.  L.  R.  227,  92  S.  W.  975  (statement 
of  dislike);  P.  v.  Droste,  160  Mich.  66, 
125  N.  W.  87;  S.  V.  Bradley,  161  N.  C. 
290,  76  S.  E.  720;  S.  v.  Teaehev,  138 
N.  C.  587,  50  S.  E.  232;  Asbeck  v.  S. 
(Tex.  Cr.),  156  S.  W.  925;  Bogue  v. 
S.  (Tex.  Cr.),  155  S.  W.  943;  Barnes 
■u.  S.,  53  Tex.  Cr.  628,  111  S.  W.  943; 
S.  V.  Turley  (Vt.),  88  A.  562.  See  S.  v. 
Ferrell,  233  Mo.  452,  136  S.  W.  709. 
Remarks  of  defendant  when  he  heard 
of  the  outcome  of  a  divorce  suit  be- 
tween deceased  and  his  wife  are  admis- 
sible, but  not  the  judgment  entry  in 
that  suit  or  other  details.  Drake  v.  S. 
(Tex.  Cr.),  143  S.  W.  1157. 
Communication  to  deceased  unneces- 
sary.—McCray  i\  S.,  134  Ga.  416,  68 
S.  E.  62. 

714-17     Oopeland   r.    S.,   58   Fla.    26, 

50  S.  621;  S.  v.  Overton  (N.  J.),  88 
A.    689. 

714-18  Jones  v.  S.  (Ala.),  61  S.  434; 
S.  V.  Durant,  87  S.  C.  532,  70  S.  E. 
306;  Johnson  v.  S.  (Tex.  Cr.),  149  S. 
W.  165;  S.  V.  Turlev  (Vt.),  88  A.  562. 
714-19  S.  V.  Turley  (Vt.),  88  A.  562. 
Visits  made  by  deceased  to  home  of 
accused,  in  his  absence,  cannot  be 
proved.  Sanders  v.  S.,  54  Tex.  Cr.  101, 
112  S.  W.  68. 

714-20  Woolman  v.  S.  (Ark.),  167 
S.  W.  851;  S.  V.  Buonoma  (Conn.),  90 
A.  225;  Copeland  v.  S.,  58  Fla.  26,  50 
S.  621;  P.  r.  Burkhart,  165  Mich.  240, 
130  N.  W.  597;  Miller  r.  S.,  9  Okla.  Cr, 
255,  131  P.  717;  Brock  v.  S.  (Tex.  Or.), 
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1.11  S.  W.  801.  See  Gilmer  r.  S.  (Ala.), 
ni    8.  377. 

Evidence  of  illicit  relations  years  be- 
fore inailiiiissildo.  Ballarcl  »•.  .S.  (Tex. 
Cr.),  IGO  S.  W.  716. 

Evidence  of  relations  two  years  prior 
to  lioiiiiciilr  lit'M  ti)o  rt'inotc.  Till- 
iiiaii  r.  S.  (Ark.),  lOi!  .S.  \V.  .">82. 
Evidence  as  to  relations  a  year  before 
excluilcil,  as  too  reriioto  thoii;rh  later  re- 
lations shown.  Wright  r.  8.,  3  Ala. 
Apf..  24,  .58  S.  fiS. 

715-21  Underwoo.l  r.  S.  (Ala.),  60 
S.  842;  Barnctt  r.  S.,  IR.l  Ala.  .59.  .51 
S.  299;  Shirlcv  v.  S.,  144  Ala.  3.5.  40 
S.  269;  Bonner  r.  S.  (I-^a.),  6.5  S.  663; 
Sylvester  r.  S.,  46  Fla.  166,  3.5  S.  142 
(merits  of  controversv,  inailmissible) ; 
Early  r.  S.  (Oa.  \v\k),  SI  S.  ?:.  3S.5; 
S.  r.  McKen/.ie  (X.  C).  SI  S.  E.  301; 
Oant  r.  S.  (Tox.  Cr.),  165  S.  W.  142; 
Poultor  r.  S.  (Tex.  Tr.).  162  S.  W.  S8.5. 
See  Kcllv  r.  S.  (Tex.  Cr.),  151  S.  W. 
304;  Biirnam  f.  S.,  61  Tex.  Cr.  51,  133 
S.  W.  104.5. 

715-22  Kennedy  v.  S.,  140  Ala.  1, 
37  S.  90;  ropolan<l  r.  S.,  58  Fla.  26,  .50 
S.  621;  Hemmons  r.  S.,  92  Miss.  244. 
45  S.  834  (fact  accuspd  attrihuto.l  kill- 
inp  of  friend  by  third  jiorson  to  in- 
fluence of  doceased);  Moore  r.  S..  49 
Tex.  Cr.  4fH).  96  S.  W.  321  (indictment 
ajrainst  deceased  for  assault  on  defend- 
ant, admissible). 

Improper  relations  between  deceased 
and  accused's  sister.  Coon  r.  S.  (Ala. 
Aj.p.),   65    S.   nil. 

Deceased's  contemplated  marriage  with 
the  sister  of  actiis<>d  against  the  lat- 
ter's  wishes.  De  Leon  r.  S.  (Tex.  Cr.), 
155   S.  W.   247. 

Objections  of  deceased  to  defendant's 
intimacy  with  her  sister  mav  be  shown. 
Oallepos  f.  S.,  48  Tex.  Cr.  58,  .85  S. 
W.   1150. 

Confession  of  wife  to  defendant  of 
illicit  relations  witli  decMsed.  .^^^liipp 
r.  C.,  124  Ky.  643,  30  Ky.  L.  T?.  904, 
99  S.  W.  945. 

Note  from  defendant  warninp  decense.l 
to  keep  cattle  off  his  laml,  admissible. 
Long  f.  S.,  48  Tex.  Cr.  175,  88  S.  W. 
203. 

Religious  views — difference  in  may  be 
shown.  Lon^r  r.  S.,  48  Tex.  Cr.  175, 
*5«!   S.   W.  203. 

715-23  S.  r.  Marren.  17  Tdn.  766.  107 
P.  993;  Serpent  r.  C..  133  Kv.  284.  117 
S.  W.  362;  S].encer  r.  C.  :^2  Kv.  L.  R. 
880,  107  S.  W.  342;  S.  v.  CTark,  119  La. 


733,  44  .S.  449;  S.  r.  McKenzie  (X.  C), 
«<!  S.  E.  301;  Penton  r.  S.  (Tex.  Cr.), 
H9  S.   W.   190. 

Evidence  held  admissible  to  show  dis- 
pute over  nifniev  matters.  Ward  r.  S. 
(T-v.  r'r.).  l.-,rt"s.  W.  272. 
715-26  Van  \Vyl<  r.  P.,  45  Colo.  1. 
99  I*.  I(»n9;  Sanderson  r.  S..  169  Ind. 
3nl.   '.2    X.    K.   .'L'."). 

Previous  quarrel  with  employe  of  de- 
ceased may  be  shown.  I*,  r.  Smith, 
9  Tal.  App.  644,  99  P.  1111. 
715-28  Carter  r.  S.,  108  Ark.  124, 
156  S.  W.  443;  Powdrill  v.  S..  62  Tex. 
Cr.  44  2.  138  S.  W.  114;  S.  r.  Tribett, 
74  Wash.  125,  132  P.  875,  See  Turn- 
bull  »•.  S.,  8  Okla.  Cr.  4.59,  128  P.  743. 
716-29  Sejiaration  of  accused  and 
wife,  the  pentlency  of  divorce  proceed 
inps,  and  relation  of  deceased  thereto 
may  be  shown  only  in  a  peneral  waj* 
and  without  poinp  into  their  merits. 
Rollinps  r.  S.,  160  Ala.  82,  49  S.  329. 
716-31  Serpent  r.  C.  133  Kv^  284. 
117  S.  W.  362;  S.  r.  Finch,  54  Or.  482, 
103  P.  505;  Canon  r.  S.  (Tex.  Cr.),  128 
S.  W.  141;  Spick  r.  S.,  140  Wis.  104, 
121  X\  W.  664  (thouph  accused  not  in- 
formed of  fact  deceased  was  his  ac- 
cuser, his  knowledpe  of  the  accu.sation 
cominp  to  him  in  such  a  way  as  to  lead 
to  the  inference  <leceased  mipht  have 
made  the  accusation).  See  P.  r.  Chin 
llane.  108  Pal.  .597,  41  P.  697. 
717-35  Roberts  r.  S.,  171  Ala.  12, 
54  S.  993;  Earlv  r.  S.  (C.a.  App.),  81 
S.  E.  385;  Hrown  r.  S..  141  C.a.  5.  80 
S.  E.  320;  Burley  v.  S.,  130  Ga.  343.  60 
S.  E.  lOOfi;  Cornett  f.  C.  156  Kv.  795, 
162  S.  W.  112;  S.  r.  Andrews,  73  S. 
r.  257.  53  S.  E.  423. 
717-36  S.  r.  Saxon.  87  Conn.  5,  86 
A.  590;  S.  r.  Stratford,  149  X.  C.  483, 
62  S.  E.  882;  Reves  r.  S.,  55  Tex.  Cr. 
422.   117  S.   W.   152. 

717-37  Wnshinpton  r.  S.,  1.5.5  Ala. 
2.  46  S.  778;  P.  r.  Easton,  148  Cal.  50, 
82  P.  840;  Mathlev  r.  C,  120  Kv.  389, 
27  Kv.  L.  R.  785."  86  S.  W.  9'i><:  Me- 
Corquodalc  r.  P.  (Tex.  Cr.),  98  S.  W. 
S7!>:  S.  r.  Bean.  77  Vt.  3<54.  60  A.  807. 
Testimony  must  be  limited  to  particu- 
lar person  or  persons  coT»nected  with 
the  case.  S.  r.  Iliph.  122  La.  521,  47 
S.    878. 

717-38  Spicer  r.  S.  (Ala.),  6.5  S. 
972:  Waldrop  r.  S.  (.Ma.').  64  S.  SO;  P. 
r.  Curtripht.  258  Til.  430,  101  N.  F. 
.5.51:  S.  r.  Simon.  131  La.  520.  .50  S 
975:  P.  r.  Br.ns.h.  193  X.  V.  46.  85  X 
E.   809;   Coffraan   r    S    (Tox.  Cr.),  16 J 
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S.  W.  939;  Rice  v.  S.,  54  Tex.  Cr.  149, 
]12  S.  W.  299. 

That  they  had  quarreled,  the  husband 
appearing  to  be  the  aggressor  and  that 
he  had  even  gone  so  far  as  to  threaten 
her  life,  and  had  attempted  to  use  his 
knife  and  draw  his  pistol.  S.  v.  Wil- 
kins,  138  N.  C.  603,  73  S.  E.  992. 
Jealousy  may  be  shown. — S.  r.  Guthrie, 
145  N.  C.  492,  59  S.  E.  652;  Reeves  v. 
S.,  47  Tex.  Cr.  340,  83  S.  W.  803. 
717-39  Spicer  v.  S.  (Ala.),  65  S. 
972  (statements  held  inadmissible) ;  P. 
f.  Le  Doux,  155  Cal.  535,  102  P.  517; 
Porter  r.  S.,  173  Ind.  694,  91  N.  E. 
340;  Levering  v.  C,  132  Ky.  666,  117 
S.  W.  253;  C.  v.  Howard,  204  Mass.  128, 
91  N.  E.  397;  Hill  v.  S.  (Tex.  Cr.),  161 
S.  W.  118;  Combs  v.  S.,  55  Tex.  Cr. 
334,  116  S.  W.  584. 

Defendant's  belief  in  her  marriage  to 
deceased  may  be  shown  bj^  certified 
copy  of  certificate  recorded  in  another 
jurisdiction.  P.  V.  Le  Doux,  155  Cal. 
535,  102  P.  517. 

718-40    But  evidence  of  a  previous 
suit   for   divorce  is   inadmissible.    Dan- 
iels V.  S.  (Tex.  Cr.),  160  S.  W.  707. 
718-41     S.  V.  Simon,  131  La.  520,  59 
S.  975. 

Fact  bastardy  proceedings  instituted 
before  marriage  of  parties  and  seduc- 
tion proceedings  pending  relevant. 
Nordan  v.  S.,  143  Ala.  13,  39  S.  406. 
718-46  Fowler  v.  S.,  155  Ala.  21,  45 
S.  913;  Josev  v.  S.,  137  Ga.  769,  74 
S.  E.  282,  cit.  this  text. 
719-47  Boyce  v.  Brinkley,  107  Ark. 
280,  154  S.  W,  951. 

719-48  C.  V.  Howard,  204  Mass.  128, 
91  N.  E.  397.  See  Ballard  v.  S.  (Tex. 
Cr.),  160  S.  Wl  716. 

719-49  Green  v.  S.,  125  Ga.  742,  54 
S.    E.   724. 

719-5()  Fact  of  criminal  intimacy  of 
deceased  with  another  man  must  have 
been  communicated  to  defendant. 
Groce  v.  Ty.,  12  Ariz.  1,  94  P.  1108. 
Fact  deceased  lived  on  earnings  of  ac- 
cused as  prostitute  may  be  shown.  P. 
v.  Le  Doux,  155  Cal.  535,  102  P.  517.. 
Reputation  of  deceased  spouse  for  chas- 
titv  held  inadmissible.  Hall  v.  S.  (Tex. 
Cr'),  158  S.  W.  272. 
But  witnesses'  opinion  as  to  deceased's 
adultery  is  inadmissible  when  no  knowl- 
edL^o  thereof  bv  defendant  is  shown. 
Radand  v.  S.  (Ala.),  65  S.  776. 
719-51  Spicer  v.  S.  (Ala.),  65  S.  972. 
719-52  Spicer  v.  S.  (Ala.),  65  S.  972; 
P.  V.  Le  Doux,   155   Cal.   535,   102   P. 


517;  Porter  v.  S.,  173  Ind.  694,  91  N. 
E.  340,  cit.  the  text;  Lawson  v.  S.,  171 
Ind.  431,  84  N.  E.  974;  C.  v.  Howard, 
204  Mass.  128,  91  N.  E.  397;  S.  v.  Fiore 
(N.  J.),  88  A.  1039;  P.  v.  Brasch,  193 
N.  Y.  46,  85  N,  E.  809;  Wortman  v.  S., 
9  Okla.  Cr.  440,  132  P.  358;  Davis  v. 
S.,  54  Tex.  Cr.  236,  114  S.  W.  36'6; 
Rice  r.  S.,  49  Tex.  Cr.  569,  94  S.  W. 
1024. 

Evidence  admissible  to  explain  appar- 
ent illicit  relations. — Spicer  v.  S.  (Ala.), 
65  S.  972, 

720-53  P.  V.  Bowers,  1  Cal.  App. 
501,  82  P.  553;  Rice  V.  S.,  54  Tex.  Cr. 
149,  112  S.  W.  299;  S.  V.  Legg,  59  W. 
Va.  315,  53  S.  E.  545. 
720-54  But  see  P.  v.  Harris,  209  N. 
Y.  70,  102  N.  E.  546. 
720-55  See  Sasser  v.  S.,  129  Ga.  541, 
59  S.  E.  255,  cit.  the  text. 
721-60  Bush  V.  S.,  168  Ala.  77,  53 
S.  266;  Little.iohn  v.  S.,  76  Ark.  481,  89 
S.  W.  463;  P.  V.  Feld,  149  Cal.  464, 
86  P.  1100;  P.  V.  Dinser,  49  Misc.  82, 
98  N.  Y.  S.  314;  Goode  f.  S.,  57  Tex. 
Cr.  220,  123  S.  W.  597;  Fay  v.  S.,  52 
Tex.  Cr.  185,  107  S.  W.  55. 
Illicit  relations  with  sister  of  deceased 
(Gallegos  v.  S.,  48  Tex.  Cr.  58,  85  S. 
AY.  1150),  or  daughter.  S.  v.  Martin, 
47  Or.  282,  83  P.  849. 
721-61  P.  v.  Botkin,  9  Cal.  App.  244, 
98  P.  861;  S.  r.  Page,  212  Mo.  224,  110 
S.  W.  1057;  S.  V.  Fiore  (N.  J.),  88  A. 
1039;  Lane  v.  S.  (Tex.  Cr.),  164  S.  W. 
378;  Menefee  r.  S.,  50  Tex.  Cr.  249,  97 
S.  W.  486;  Pannell  f.  S.,  59  Tex.  Cr. 
383,  128  S.  W.  133;  Anderson  v.  S.,  63 
Tex.  Cr.  341,  110  S.  W.  54;  Drake  v.  S. 
(Tex.  Cr.),  143  S.  W.  1157. 
Evidence  that  defendant  did  not  know 
that  his  paramour  was  deceased's  wife 
is  admissible.  P.  v.  Watson,  165  Cal. 
645,  133  P.  298. 

721-62  P.  V.  Botkin,  9  Cal.  App. 
244,  98  P.  861;  S.  v.  Page,  212  Mo.  224, 
110  S.  W.  1057,  (telegram  sent  de- 
ceased 's  wife  informing  her  of  the 
homicide) ;  Anderson  v.  S.,  8  Okla.  Cr. 
90,  126  P.  840;  Pannell  V.  S.,  59  Tex. 
Cr.  383,  128  S.  W.  133. 
721-67  Walker  v.  S.,  141  Ga.  525, 
81  S.  E.  442.  Family  feud  may  be 
shown  (Rawlins  f.  S.,  124  Ga.  31,  52 
S.  E.  1),  after  connection  of  defend- 
ant therewith.  Jones  v.  C,  32  Ky.  L. 
R.  598,  106  S.  W.  802. 
722-69  Pope  v.  S.,  168  Ala.  33,  53  S. 
292;   Johnson   v.  S.,   128   Ga.   71,  57  S. 
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E.  84;  Jenkins  v.  S.  (Wyo.),  13-1  P. 
260. 

722-70  Macon  f.  S.  (Ala.),  60  S. 
312;  Jiowcn  r.  S.,  140  Ala.  Go,  37  S. 
233  (that  watfh  doceased  hail  won  from 
ac'iiHt-fi  by  {,'ainblinp  dLsafpoared) ;  S. 
r.  Ness.  71  Wash.  334,  12s  V.  604. 
722-71  P.  V.  Antonv,  146  Cal.  124, 
79  P.  858;  S.  r.  Bailcv,  7f»  Tonn.  389, 
65  A.  951,  Cook  r.  S.,  134  Oa.  347,  67 
S.  E.  812;  S.  r.  Otcri,  128  La.  039,  55 
S.  582;  S.  r.  ohclton,  223  Mo.  118,  122 
S.  W.  732;  Shiimway  r.  S.,  82  N'l-b.  152, 
117  X.  W.  407;  S.  r.  llumphrev.  63  Or. 
540,  128  P.  824;  Spates  r.  S.,' 62  Tex 
Cr.  532,  138  S.  W.  393;  ELsworfli  r.  S., 
54  Tex.  Cr.  38,  111  H.  W.  963;  Thur 
man  r  C,  107  Va.  912,  60  S.  !•].  90 
(receipt  given  by  deceased  tending  to 
show  jiossession  of  nionev,  admissible). 
Put  see  Ward  r.  S.  (Ala.).  62  S.  703. 
And  that  none  was  found  on  his  body 
or  on  his  premi.sos  after  the  crime.  S. 
r.  Rasco,  239  Mo.  535,  144  S.  W.  449. 
723-73  P.  r.  Soeder,  150  Cal.  12,  87 
P.  1016  (desire  to  get  married);  Tur- 
ner r.  S.,  48  Tex.  Cr.  585,  89  S.  W. 
975  (payment  of  mortgage);  Spates  v. 
S.,  62  Tex.  Cr.  532.  138  S.  W.  393. 
It  may  Oe  shown  defendant  sold  prop- 
crtv  ui)on  which  deceast'd  had  a  mort- 
irage.  Carwile  v.  S..  148  Aln.  576,  39 
S.   220. 

723-77  Maeon  r.  S.  (Ala.).  <T0  S. 
312;  Cook  r.  S.,  134  Oa.  347.  67  S.  E. 
'^I'J. 

Knoviledge  thirty  days  before,  not  too 
rniK.ti'.  Saulsberry  /.  S.,  17S  Ala.  16, 
"it   S.    476. 

723-79  Macon  r.  S.  (Ala.),  60  S. 
?A-1. 

724  RebuttaL — Evidence  admissible 
to  show  that  flefendant  had  been  in- 
vited to  share  in  proceeds  nf  n  robbery 
but  dill  not  do  so.  S.  r.  Powell  (Mo.), 
167   S.   W.  559. 

Defendant  may  show  that  he  was  in  no 
iiird  of  money.  S.  r.  .Mien.  23  Ida.  772, 
i:!l    \\   1112.  ' 

72  1-85  Forgery  of  will  disposing  of 
decedent's  estate  in  favor  of  accused 
mav  be  shown.  Levering  i.  C.,  132 
Kv.  r,i\(\,  117  S.  W.  253. 
725-86  Jenkins  r.  S.  (Wvo).  134  P. 
CO. 

725-S7  P.  r.  Weber.  149  Cal.  325,  86 
P.    671. 

725-88  Spicer  r.  S.  (Ala.1.  65  S. 
'72;  P.  r.  Soeder.  150  Cal.  12.  87  P. 
1016;  Johnson  r.  S..  128  Ca.  71.  57  S. 
E.  84;  S.  V.  Woodard,  132  la.  675,  108 


X.  W.  753;  Streight  r.  S.,  62  Tex.  Cr. 
453.    138   S.    W.    742. 

A  statement  by  accused  subsequent  to 
homirj.le  relative  to  anticipated  ex- 
penditures held  inadmissible.  Spicer  r. 
S.  (Ala.),  65  S.  972. 
Evidence  of  details  in  obtaining  in- 
surance inadmissible.  Sjiicer  r.  S. 
(Ala.),  65  S.  972. 

725-89  Spicer  v.  S.  (Ala.),  6.5  S. 
972;  Van  W  yk  t.  P.,  45  f'olo.  1,  99  P. 
1009  (inability  of  accused  to  pay  prem- 
ium mav  be  shown). 
725-96  C.  r.  Hivet,  205  Mass.  464, 
91  X.  E.  877  (apidication  for  benefits 
may  be  proved  to  show  accused  knew 
his  rights  as  assignee). 
725-92  Ai-cused's  knowledge  of  in- 
surance must  be  shown.  P.  r.  .\uer- 
bach.  176  Mich.  23,  141  X.  W.  Sfi9. 
725-91  Roberson  r.  S.  (Ala.).  62  a 
837;  S.  (.  Buonomo,  87  Conn.  285,  87 
.\.  977;  Robbins  v.  S.  (Tex.  Cr.),  168 
S.  W.  528;  Foster  r.  S.  (Tex.  Or.),  150 
S.   W.  936. 

726-95  P.  r.  Cook,  148  Cil.  324,  83 
P.  4:; 

726-96  P.  f.  Prantikos,  164  Cal.  113, 
127    P.    1029. 

726-99  Maloy  v.  S.,  52  Fla.  101,  41 
S.  71' 1  (personal  bad  feeling  in  con- 
nection with  litigation  need  not  bo 
shown);  Ball  r.  C..  31  Kv.  L.  R,  l^S, 
101  S.  W.  956;  McElwain  r.  C.  146 
Ky.  104.  142  S.  W.  234;  S.  r.  Finch, 
54  Or.  482,  103  P.  505  (disbarment  pro- 
eee<lings). 

726-1  Zipperian  r.  P.,  33  Colo.  13  4, 
79  P.  101  »<:  Daniels  r.  S..  57  Fin.  1, 
48  S.  747;  Smith  r.  S.,  48  Fla.  307,  37 
S.  573;  McElwain  r.  C,  146  Kv.  104, 
142  S.  W.  234;  Ball  r.  C.  31  Kv.  L.  R. 
188.  101  S.  W.  956;  S.  r.  Bradv,  124  La. 
951,  50  S.  806. 

727-3  Daniels  r.  S.,  57  Fla.  1,  48  S. 
717. 

Knowledge  of  accused  is  essential 
Miilliiis  r.  r.,  113  V:i.  7^7,  75  S.  E.  19.1 
727-1  Haves  r.  S..  126  (ia.  95.  54  S. 
E.  M09;  Porch  r.  S.,  50  Tox.  Cr.  335, 
99  S.   W.   102. 

728-9  Haves  r.  S..  126  Ga.  95,  54 
S.  E.  siK';  Ball  r.  C.  31  Kv.  L.  R. 
ISS,  101  S.  W.  956;  S.  r.  Fin.  h,  .>4  Dr. 
482,  103  P.  .505  (r«vord  admissible 
though  some  of  fact»  in  it  provable  by 
parol) . 

728-10  S.  r.  Finch,  supra,  if  de- 
ceased 's  a|>pointment  as  prosecutor  for 
bar  nssoci.ition  not  shown  to  have  been 
in  writing  parol  proof  competent. 
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728-12  S.  V.  Vanella,  40  Mont.  326, 
106  P.  364,  (disap.  Vaughan  v.  C,  85 
Va.  671,  S  S.  E.  584,  which  held  absence 
of  motive,  if  there  is  reasonable  doubt 
as  to  who  committed  crime,  strong  pre- 
sumption of  innocence) ;  S.  V.  Finch, 
54  Or.  482,  103  P.  505. 
Motive  immaterial. — No  motive  need 
be  shown,  and  it  is  immaterial  what 
was  existing  motive,  except  as  bearing 
upon  intent,  malice,  etc.  Ward  r.  S., 
153  Ala.  9,  45  S.  221;  Campbell  r.  S., 
124  Ga.  432,  52  S.  E.  914  (proof  of 
motive  unnecessary  to  support  presump- 
tion of  malice  from  unlawful  killing) ; 
Clefeord  V.  P.,  229  111.  633,  82  N.  E. 
343;  Rains  v.  C,  29  Ky.  L.  E.  66,  92 
S.  W.  276;  S.  f.  Barrington,  198  Mo. 
23,  95  S.  W.  235;  S.  v.  Feeler,  194  Mo. 
300,  92  S.  W.  663;  S.  v.  Adams,  138  N. 
C.  688,  50  S.  E.  765;  S.  v.  Thrailkill,  73 
S.  C.  314,  53  S.  E.  482;  Holder  v.  S., 
119  Tenn.  178,  104  S.  W.  225;  S.  V. 
Barker,  56  Wash.  510,  106  P.  133;  Cupps 
f.  S.,  120  Wis.  504,  97  N.  W.  210,  98 
N.  W.  546. 

Absence  of  evidence  of  it,  not  circum- 
stance in  favor  of  accused  except  as  it 
may  be  regarded  in  connection  with 
other  facts  and  circumstances.  Hogue 
V.  S.,  93  Ark.  316,  124  S.  W.  783.  It 
may  be  material  if  evidence  wholly 
circumstantial.  P.  V.  Argentos,  156 
•Cal.  720,  106  P.  65.  Absence  of  evi- 
dence of  motive  may  favor  accused  if 
there  is  doubt  of  guilt.  S.  v.  Black- 
burn, 7  Penne.  (Del.)  479,  75  A.  536. 
It  has  been  said  failure  to  prove  mo- 
tive tends  to  prove  innocence.  S.  v. 
Francis,  199  Mo.  671,  98  S.  W.  11. 
Testimony  should  be  reasonably  sub- 
stantial before  jury  justified  in  con- 
eluding  motive  induced  commission  of 
act.  S.  r.  Gordon,  199  Mo.  561,  98  S. 
W.  39. 

Erratum. — "Weight  and  sufficiency''' 
should  appear  on  page  729  as  main  sub- 
head, j,  under  IV,  14,  Y. 
728-13  S.  V.  Lew,  9  Ida.  483,  75  P. 
227;  Allen  v.  S.,  88  Miss.  159,  40  S.  744 
(absence  of  motive  important  where 
evidence  circumstantial).  See  728-12. 
Motive  by  itself,  insufficient  to  sustain 
conviction.  P.  V.  Staples,  149  Cal.  405, 
86  P    886. 

729-15  Swilley  v.  S.  (Tex.  Cr.),  166 
S.  W.  733.  See  Drane  v.  S.,  92  Miss. 
180,  45  S.  149;  S.  i\  Kelleher,  201  Mo. 
614,  ino  S.  W.  470;  S.  l\  Williams,  28 
Nev.  395,  82  P.  3-53. 
Comment    improper. — S.    v.    Ruck,    194 


Mo.  416,  92   S.  W.   706;   Wallace   v.  S., 
46  Tex.  Cr.  311,  81  S.  W.  966. 
729-17     Porch  V.  S.,  50  Tex.  Cr.  335, 
99  S.  W.  102. 

729-20  Rains  V.  C,  29  Ky.  L.  R.  66, 
92  S.  W.  276;  S.  v.  Gillis,  73  S.  C.  318, 
53  S.  E.  487. 

Premeditated  design  may  be  established 
bv  circumstantial  evidence.  Pugh  v. 
S.,  55  Fla.  150,  45  S.  1023. 
730-22  Bowen  v.  S.,  140  Ala.  65,  37 
S.  233;  Young  r.  S.,  121  Ga.  334,  49  S. 
E.  256;  Campbell  v.  S.,  123  Ga.  533,  51 
S.  E.  644;  S.  v.  Levy,  9  Ida.  483,  75  P. 
227;  S.  V.  Francis,  199  Mo.  671,  98  S.  W. 
11. 

"Where,  upon  consideration  of  all  the 
facts,  the  mind  is  left  in  such  doubt  as 
we  entertain  in  this  case,  we  naturally 
feel  considerable  hesitation  in  affirm- 
ing a  verdict  of  conviction,  where,  even 
under  the  admitted  facts,  it  is  not  at 
all  improbable  that  the  crime  may  have 
been  committed  by  some  one  else." 
Hall  V.  0.,  149  Ky.  42,  147  S.  W.  764. 
730-25  P.  V.  Rischo,  262  111.  596,  103 
K  E.  8. 

730-27  See  Johnson  v.  S.,  128  Ga. 
71,  57  S.  E.  84. 

731-28  S.  V.  Blydenburg,  135  Ta. 
264,  112  N.  W.  634;  Schwantes  V.  S., 
127  Wis.  160,  10-6  N.  W.  237. 
731-32  Writ  of  possession,  under 
which  deceased  assisted  officer  in  evict- 
ing defendant,  admissible  without  di- 
rect evidence  lands  described  were 
those  from  which  defendant  was 
sought  to  be  evicted.  Williams  V.  S., 
147  Ala.  10,  41  S.  992. 
731-33  Smith  v.  S.,  52  Tex.  Cr.  27, 
105  S.  W.  182. 

Previous  threats  by  defendant  he  would 
resist    ejection    bv    killing,    admissible. 
Williams  V.  S.,  147  Ala.  10,  41  S.  992. 
731-34     Contra,  Looney  v.  C,  115  Va. 
'921,  78  S.  E.  625. 

731-35  Knowledge  by  deceased  of 
offense  committed  by  accused  need  not 
be  shown.  All  that  occurred  just  prior 
to  killing  may  be  proved,  including 
acts  of  persons  present,  order  issued 
by  officer,  and  resulting  conduct  of  de- 
ceased. S.  V.  Bertchey,  77  N.  J.  L. 
640,  73  A.  524. 

732-37  Officer  may  testify  he  sum- 
moned deceased  to  aid  in  arresting  de- 
fendant, but  may  not  give  details  of 
conversation  between  former  and  him- 
self as  to  defendant's  character.  Owen 
V.  S.,  58  Tex.  Cr.  261,  123  S.  W.  405. 
732-38    Owen  t\  S.,  supra. 


978 


TIOMH  ii>i: 


Vo/.  G 


732-42     Condron    r.    S.,    G2    Tex.    Cr. 

4S.1,   ];iS  S.  W.  394. 

Not  cause  for  excluding  warrant  it 
tends  ti)  sliow  ai-fiiscd 's  ^.'iiilt  of  an- 
other offonse.  Hunter  v.  S.,  3  Okla. 
Cr.  n33,  107  P.  444. 
732-43  Coile  r.  S.,  8  O.  T.  C.  (X. 
S.)  5fM),  illegality  of  warrant  immaterial 
if  premeditation  shown. 
732-45  Yates  r.  S.,  127  Ca.  <?13,  oG 
S.  E.  1017;  P.  r.  Blake,  1.j7  Mich.  .333, 

122  N.  W.  113;  Cortez  v.  S.,  47  Tex. 
Or.   in,  S3  S.  W.  SI 2. 

733-47  r.  r.  Phelps,  209  Ma.ss.  39G, 
!t3  X.  ]•:.  «^<iS. 

Card  containing  offer  of  regard  for 
arrest  of  defendant,  admis.silde.  liar- 
j.or  r.  S.,  129  Ga.  770.  .39  S.  E.  792. 
733-49  Accused's  knowledge  of  of- 
ficial character  of  deceased  may  be 
shown  by  his  conversation  with  a  third 
partv.  "S.  V.  Messervv,  SG  S.  C.  503, 
fiS  R.  E.  7G6. 

733-50  Comp.  Tv.  v.  Kimmick,  1.3  N. 
M.  17S',  lOG  P.  3Sl'. 

733-51  S.  r.  Clark,  GA  W.  Va.  62.3, 
03  S.  E.  402.  See  Hull  v.  S.,  50  Tex. 
Cr.  G07.  100  S.  W.  403. 
734-54  Threat  to  kill  any  oflRcer  at- 
tempting to  arrest  defendant,  inad- 
missible where  defendant  referred  to 
an  entirely  distinct  matter.  Earlos  t?. 
S..  47  Tex.  Cr.  559,  S3  S.  W.  1. 
734-55     Owen  r.  S.,  3S  Tex.  Tr.  261, 

123  S.  W.  405. 

734-57  P.  r.  Woods,  147  Cal.  2G3. 
SI  P.  632,  defendant  and  companions 
armed  with  burglar  tools  and  were  re- 
turning from  unsuccessful  attempt  at 
burglary. 

Indictment  for  different  crime  may  not 
be  shown.  Owen  r.  S.,  3S  Tex.  Cr.  261, 
123   S.  W.   403. 

735-58  P.  r.  Hovernale,  193  N.  Y. 
3S1.    SO    X.    E.    33  1. 

Facts  tending  to  show  defendant  a 
fugitive  from  iustice,  admissible.  Har- 
per r.  S.,  129  Ga.  770,  39  S.  E.  792. 
735-59  8.  r.  Honore,  121  La.  573,  46 
S.  633  (commission  of  felonvV.  C.  r. 
T'helps.  209  Mass.  396.  93  X".  E.  S6S; 
S.  r.  Spaugh.  200  Mo.  371,  9S  S.  W. 
53;  Earlcs  r.  S..  32  Tex.  Cr.  HO,  100 
S.  W.  ins  (instructions  to  arrest). 
Ordinances  giving  officer  power  to  ar- 
rest without  warrant.  admissible, 
Earles  r.  S.,  32  Tex.  Cr.  140,  106  S.  W. 
13S. 

735-61  A  iustice  nf  the  pence  can- 
not appoint  a  special  bailiff  to  execute 
a  warrant  of  arrest  and  such   warrant 


is    not    admissilde.      Xeeley    r.    C,    123 
Kv.  1.  93  8.  W.  39G. 
735-63     IloUan.l  r.  8.,  1C2  Ala.  3,  30 
S.  215. 

Threats  by  deceased  may  be  shown. 
Hammond  r.  S.,  117  Ala.  79,  41  8.- 761. 
Ordinances  of  city  for  violation  of 
wliiih  arrest  being  made.  See  S.  C. 
Coleman,  1S6  Mo.  131,  84  8.  W.  978. 
Admissible  if  decedent  met  death  while 
attempting  to  arrest  accused  for  their 
violation.  S.  r.  Campisi,  123  La.  815, 
49  8.  333.  Inadmissible  if  there  are 
no  common  law  crimes.  8.  r.  Collins- 
worth,  S  O.  X.  P.  (X.  8.)  3*13. 
Peace  warrant  and  what  was  done  un- 
der it  mav  be  considered  only  lo  throw 
light  on  situation  of  parties  and  mo- 
tives prompting  conduct.  Xeelev  r. 
C.  123  Ky.  1,  93  8.  W.  .396. 
736-65  Dangerous  character  of  de- 
ceased mav  be  shown  (Hammond  r.  S., 
147  Ala.  79,  41  8.  761),  but  not  repnta- 
tion  among  peace  oHicers  especiallv. 
Stevens  r.  C,  124  Ky.  32,  30  Ky.  L.  R. 
290.   9S   S.  W.   2S4. 

736-66  See  Warford  r.  P..  41  ("olo. 
203.  92  P.  24.  decedent  shot  in  fracas 
after  refusing  to  obey  ofllcer. 
736-67  Defendant  limited  to  proof 
of  (harges  against  deceased  for  viola- 
tion of  ordinances;  details  of  acts  and 
conduct,  inailmissible.  Hammond  r.  S., 
117  Ala.  79,  41  S.  761. 
736-68  Cnnfra  if  it  is  claimed  de- 
ceased was  at  scene  of  homicide  for 
unlawful  purpose  connected  with  ac- 
cused. Patterson  r.  8.,  134  Ga.  264, 
67  S.  E.  816. 

736-72  See  Turley  r.  8..  74  Xeb.  471, 
104  X.  W.  934.  decedent's  peaceable 
and  rightful  possession  mav  be  shown 
by  lease. 

737-76  Where  difficult.v  precipitated 
bv  threat  of  deceased  to  take  posses- 
sion of  a  hog  on  premises  of  defendant, 
claimcil  by  deceased,  evidence  he  had 
the  general  reputation  of  not  beinj» 
able  to  distinguish  his  own  hogs  from 
others,  irrelevant,  ^falov  r.  S.,  52  Fla. 
101.  41    S.  791. 

737-77  Van  Schaick  r.  T'.  S..  1.39 
Fed.  S47.  S7  C.  C.  A.  27;  8.  r.  ^fcGin- 
nis,  12  Ida.  336.  S3  P.  10S9  (negligent 
shooting  on  highwav);  Westrup  r.  C, 
123  Ky.  93.  29  Kv.  L.  T?.  319,  93  8.  W. 
646  (eviilenco  did  not  show  negligence 
in  ]iroviding  medical  attendance). 
r'ompnre  infra.  734S7. 
Conclusion  of  defendant  that  he  did 
his  best  to  avoid  the  result,  inadmissi- 
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ble.  S.  V.  Campbell,  S2  Conn.  671,  74 
A.  927. 

Statement  by  defendant  of  surprise  and 
grief  on  being  told  deceased  was  shot, 
inadmissible.  Saye  v.  S.,  50  Tex.  Cr. 
569,  99  S.  W.  55i. 

Greater  speed  in  driving  than  ordi- 
nance authorized  is  evidence  of  negli- 
gence. S.  V.  :\Ioore,  129  la.  514,  106 
N.  W.  16. 

Character  of  defendant  as  a  cautious 
and  prudent  officer  may  be  shown. 
Saye  v.  S.,  50  Tex.  Cr.  569,  99  S.  W. 
551. 

737-78  Green  v.  S.,  168  Ala.  90,  o3 
S.  286;  C.  V.  West  (Ky.),  113  S.  W. 
76  (irregular  warrant,  indorsement  and 
acts  done  under  it,  admissible  in  favor 
of  accused) ;  Creech  r.  C,  32  Ky.  L.  E. 
808,  107  S.  W.  212;  P.  v.  Clemente,  130 
N.  Y.  S.  612;  Wilson  v.  S.  (Tex.  Cr.), 
156  S.  W.  1185.  See  supra,  625-38; 
infra,  754-87  et  seq. 
737-79  Combs  r.  S.,  55  Tex.  Cr.  334, 
116  S.  W.  584. 

Threats  against  intended  victim  admis- 
sible. Owens  f.  S.,  65  Fla.  483,  62  S. 
651. 

738-81  See  Johnson  v.  S.,  12  Ga. 
App.  493,  77  S.  E.  587. 
738-82  P.  V.  Gee  Gong,  15  Cal.  App. 
28,  114  P.  78.  See  Brundige  v.  S.,  49 
Tex.  Ct.  596,  95  S.  W.  527. 
Instructions  of  superior  olRcers,  not 
admissible  in  killing  by  a  militiaman 
Manlev  v.  S.,  62  Tex.  Cr.  392,  137  S. 
W.   1137. 

738-84  Hill  v.  S.,  156  Ala.  3,  46  S. 
864  (may  testify  why  he  was  armed) ; 
P.  V.  Smith,  151  Cal.  619,  91  P.  511; 
P.  v.  Carlin,  194  N.  Y.  448,  87  N.  E. 
805  (insanity  may  be  shown  under 
plea  of  not  guilty) ;  Millner  v.  S.  (Tex. 
Cr.),  162  S.  W.  348;  Pratt  v.  S.,  50  Tex. 
Cr.  227,  96  S.  W.  8  (physical  and  ment- 
al degeneration  as  bearing  upon  mental 
status). 

Previous  statement  of  witness  to  a 
third  person  that  accused  acted  like  a 
crazv  man  is  inadmissible.  Milford  V. 
S.,  2  Ala.  App.  104,  57  S.  96. 
Statement  by  accused  that  he  was  go- 
ing to  feign  insanity  is  admissible. 
Eeed  v.  S.,  102  Ark.  525,  145  S.  W.  206. 
Subsequent  insanity  irrelevant  upon  is- 
sue of  adequate  cause.  Sartin  V.  S.,  51 
Te^.  Cr.  571,  103  S.  W.  875. 
Preliminary  showing  of  self-defense 
must  be  made.  Dunn  r.  S.,  143  Ala.  67, 
39  S.  147;  Eobinson  V.  S.,  155  Ala.  67, 
45  S.  916. 


738-85  Bailey  t.  S.,  4  Ala.  App.  7, 
58  S.  675;  Chaplin  v.  C,  142  Ky.  782, 
135  S.  W.  298. 

739-86  Contra,  it  seems.  Gordon  v. 
C,  136  Ky.  508,  124  S.  W.  806,  stated 
under  infra,  "Mental  and  Physical 
States,"  583-80. 

Decree  as  to  custody  of  child  may  be 

shown  in  a  prosecution  for  homicide 
committed  in  attempt  to  comply  with 
decree.  Foster  v.  S.,  8  Okla.  Cr.  139, 
126  P.  835. 

739-87  S.  V.  Johnson  (la.),  144  N. 
W.  303;  Hillis  v.  S.  (Tex.  Cr.),  166  S. 
W.  1154. 

Advice  to  defendant  by  a  justice  of  the 
peace  to  go  upon  the  land  over  which 
the  fatal  difficulty  arose  may  be  shown 
bv  defendant.  Hillis  v.  S.  (Te:^.  Cr.), 
166  S.  W.  1154. 

739-88  P.  r.  Overacker,  15  Cal.  App. 
620,  115  P.  756;  Hill  v.  S.,  156  Ala.  3, 
46  S.  864. 

739-89  McCray  v.  S.,  134  Ga.  416, 
68  S.  E.  62;  S.  v.  Hinkley,  81  Kan'.  838, 
106  P.  1088;  Hart  v.  S.,  57  Tex.  Cr.  21, 
121  S.  W.  508. 

740-93     All  was  said  and  done  while 
parties   together   may  be  shown.     Hol- 
land" V.  S.,  162  Ala.  5,  50  S.  215. 
740-95     Collins   v.    S.,    102    Ark.    ISO, 
143  S.  W.  1075. 

741-98  Brewer  v.  S.,  160  Ala.  66,  49 
S.  336,  disap.  Hooks  v.  S.,  99  Ala.  168, 
13  S.  767. 

741-3  S.  V.  Hazlet,  16  N.  D.  426,  113 
N.  W.  374;  Hancock  v.  S.,  47  Tex.  Cr. 
3,   S3   S.   W.   696. 

Previous  meeting. — Eedman  v.  S.  (Tex. 
Cr.),  149  S.  W.  670. 

743-5  Potter  r.  €.  (Ky.),  124  S.  W. 
317;  Mitchell  v.  S.,  51  Tex.  Cr.  71,  100 
S.  W.  930;  Eoch  V.  S.,  52  Tex.  Cr.  48, 
105  S.  W.  202  (prosecutor  was  violat- 
ing agreement) ;  S.  v.  Churchill,  52 
Wash  210,  100  P.  309. 
Attack  by  prosecutor  on  defendant 
five  days  before  cannot  be  proved. 
Eoper  V.  U.  S.,  7  Ind.  Ty.  185,  104  S. 
W.   584. 

742-6  Sanders  v.  S.,  50  Tex.  Cr.  430, 
97  S.  W.  1046.  See  Eice  v.  S.,  51  Tex. 
Cr.  255,  103  S.  W.  1156. 
Threats  made  a  week  before  by  de- 
fendant, inadmissible.  S.  V.  Edwards, 
203  Mo.  528,  102  S.  W.  520. 
742-8  S.  r.  Spivey,  191  Mo.  87,  90 
S.  W.  81  (threats  to  whip  defendant) ; 
S.  f.  Hanlon,  38  Mont.  557,  100  P.  1035. 
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Remote  difficulties  cannot  be  proved. 
I'oo  r.  S.,  l.:,3  Ala.  ol,  46  S.  521,  four 
years. 

743-10  Fox  V.  vS.  (Tex.  Cr.),  158  S. 
W.  1141;  Davis  r.  S.  (Tex.  Cr.),  155  S. 
W.  546;  Gray  v.  S.,  55  Tex.  Cr.  90,  114 
S.  W.  635;  Bavs  v.  S.,  50  Tex.  Cr.  548, 
99  S.  W.  571;  Redman  v.  S.,  52  Tex. 
Cr.  591,  lOS  S.  W.  365  (sudden  trans- 
port of  passion  necessarv).  See  Wal- 
ker V.  S.  (Tex.  Cr.),  156  S.  W.  206; 
Stewart  V.  S.,  52  Tex.  Or.  273,  106  S. 
W.  6S5. 

743-13  Lownian  r.  S.,  171  Ala.  47, 
50  S.  43;  Young  v.  S.,  59  Tex.  Cr.  137, 
127  S.  W.  10.18.  See  Me  Williams  r.  S.. 
178  Ala.  68,  60  S.  101;  S.  i:  Harmon, 
79  S.  C.  80,  60  8.  K.  230. 
Knowledge  of  wife's  adultery  not  re- 
cent, luMice  inailrnissilije.  Martinez  V. 
8.  (Tex.  Cr.),  153  S.  W.  S86. 
Horaicide  immediately  after  discovery 
of  ])nrties  in  adultery  rcilut  es  crime  to 
manslaughter.     Logan  v.  S.,  155  Ala.  85, 

46  S.  480. 

743-14  Rigell  v.  S.,  8  Ala.  App.  46, 
62  S.  :t77;  Young  v.  S..  54  Tex.  Cr.  417, 
113  S.  W.  276. 

743-15  Killing  must  have  been  on 
first  meeting  after  acquiring  knowl- 
edije  to  be   iusti (nation.     Orange  r.   S., 

47  Tex.  Cr.  337.  S3  S.  W.  3S5. 
743-16     S.    r.   .Tones,   86    S.    C.    17.   67 
S.   K.    160. 

743-17  S(M'  Thomas  v.  S.,  15(1  Ala.  31. 
43   S.  371. 

743-18     Lawson    v.    S.,    155    Ala.    44. 
46  S.  259,  if  accused  aggressor  and  self- 
defense  not  involved. 
743-20     Orange  r.  S.,  47  Tex.  Cr.  337, 
83   H.   W.   385. 

Admissible  where  defense  is  insulting 
conduct  to  defendant's  wife.  Yenters 
V.  S.,  47  Tex.  Cr.  280,  83  S.  W.  832, 
fact  other  men  had  obtained  divorce.n 
for  deceased's  intimate  relations  witli 
their  \vi\(^s  is  incompetent. 
Rebuttal  evidence  of  gnod  character 
for  chastity  can  only  be  given  after 
direct  evidence  of  bad  character;  in- 
sudicient  some  characteristic  of  rle 
ceased  had  been  incidentaflv  brought 
out.  Gregory  i\  S.,  50  Tex.  Cr.  73,  94 
S.    W.    1041. 

743-21  Cniitrn  if  it  is  not  shown  de- 
ceased was  doing  anvthing  when  killed. 
Si.encer  r.  8.,  59  Tex.  Cr.  217,  128  S. 
W.   118. 

744-27     Cameron     r.     8.     rTex.     Cr.), 
1.-3   8.  W.   -^(-.7. 
That  deceased  was  not  pregnant  is  in- 


admissible in  rebuttal  of  defendant's 
contention  that  she  had  a<lmitted  to 
him,  htr  husband,  that  she  was  preg- 
nant by  another  man.  P.  v.  Harris,  209 
N.  Y.  70,  1U2  N.  E.  546. 
744-30  Gossett  v.  S.,  123  Ga.  431,  51 
S.  E.  394.  But  see  Jones  v.  S.,  51  Tex. 
Cr.  472,  101  S.  W.  993,  prior  acts  in- 
admissible to  prove  "general  charac- 
ter" of  female  relative,  but  contra, 
ai>f>arently,  if  such  acts  known  to  de- 
fendant. 

745-31     Contra,  Young  r.  S.,  59  Tex. 
Cr.  137,  127  S.  W.  1058. 
745-34     Facts  showing  premeditation 
by    accused,    relevant.      Lowman    v.    S., 
161    Ala.  47,  .50  S.  43. 
745-35     Shipp  r.  C,  30  Ky.  L.  R.  904, 
99    S.    W.   945;    Sturgeon    v.    C,   31    Kv. 
L.  R.  536,  102  S.  W.  812;  S.  r.  Albanes, 
109  Me.  199,  S3  A.  548. 
74  5-37     Hill    r.    8..   52   Tex.    Cr.   241, 
106  8.   W.   115. 

Statements  made  to  defendant  by  his 
wife. — Whidden  r.  S.,  tU  Fla.  165,  59 
8.  561. 

745-38  Truth  or  falsity  immaterial. 
Melton  r.  S.,  47  Tex.  Cr.  451,  S3  S. 
W.  822;  Bavs  r.  8.,  50  Tex.  Cr.  548,  99 
S.  \V.  561;  Stewart  r.  8.,  52  Tex.  Cr. 
273,  106  S.  W.  685;  IHll  v.  S.,  52  Tex. 
Cr.  241,  106  S.  W.  145. 
In  S.  V.  Green,  152  X.  C.  835.  68  S. 
F.  16,  the  trial  judge  permitted  the 
prisoner's  wife  to  rehearse  to  the  .iury, 
in  minute  detail,  everything  she  told 
the  prisoner  about  the  conduct  of  the 
deceased  the  night  before.  The  pris- 
oner offered  to  prove  as  a  substantive 
and  independent  fact  the  truth  of  the 
narrative  by  the  wife,  but  this  was  ex- 
cluded by  his  honor.  No  error. 
745-40"  Contra.  Gaines  r.  S.,  5S  Tex. 
Cr.  631,  127  8.  W.  181,  if  defendant  in- 
troduced  statement. 

745-41  Redman  r.  8.,  52  Tex.  Cr. 
■91.  10S  8.  W.  365. 

746-43  Declarations  of  accused  as 
to  purpose  in  going  to  deceased  may  be 
shown.  Stnpleton  r.  8.,  '^i^  Te'x.'  Cr. 
422,   120  8.   W.   866. 

746-45  8.  r.  Beeson,  155  la.  ^55,  136 
N.  W.  317. 

746-46  8.  r.  Beeson  (la.),  136  N.  W. 
317. 

746-47  C.  r.  Howard.  205  Mass.  128, 
91    N.  F.  397. 

747-49     Ott   I.  8..  160  Ala.  29.  •fO  S. 
810. 
74  7-54     S.  t.  Nowells,  135  la.  53,  109 
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N.  W.  lOlC,  to  show  whether  powder 
stains  would  necessarily  exist. 
748-56  Nordan  v.  S.,  143  Ala.  13,  39 
S.  406,  defendant  may  testify  to  threat 
of  deceased  to  take  her  life. 
Erratum. — For  "and"  substitute  "an 
act." 

748-59  Kelly  r.  S.  (Tex.  Cr.),  151  S. 
W.  304. 

74S-60     Miera  v.   Ty.,  13   N.  M.   1^2, 
81   P.   586,   full  discussion. 
Position   of  body  is   sometimes   of   im- 
portance upon  question   of  suicide.     S. 
V.  Lucas,  122  la.  141,  97  N.  W.  1003. 
748-Gl     S.  t.  Allen,  23  Ida.  772,  131 
P.     1112.       Invitation     to     another     to 
spend   night   with   him   is  inadmissible. 
Sasser  v.  S.,  129  Ga.  541,  59  S.  E.  255. 
Another  offense  may  be  shown. — P.  v. 
Jennings,  252  111.  534,  96  N.  E.  1077. 
Finding  against  a  defense  of  alibi  sus- 
tained.    P.   V.  Connors,  253  111.  266,  97 
N.  E.  643. 

749-64  Spicer  v.  S.  (Ala.),  65  S.  972 
(threats  of  third);  Storey  v.  S.,  160 
Ala.  100,  49  S.  753;  P.  V.  Pezutt,  255  111. 
583,  99  N.  E.  677;  Stout  v.  S.,  174  Ind. 
395,  92  N.  E.  161;  Etly  r.  C,  130  Ky. 
723,  113  S.  W.  896;  Wheeler  v.  S.,  56 
Tex.  Cr,  547,  121  S.  W.  166.  See  S.  v. 
Washelesky,  81  Conn.  22,  70  A.  62. 
Any  evidence  competent  if  the  third 
person  were  being  tried  is  competent 
in  behalf  of  defendant.  Harrison  v. 
S.,  47  Tex.  Cr.  393,  So  S.  W.  699. 
750-70  Porch  i\  S.,  50  Tex.  Cr.  335, 
99  S.  W.  102. 

Conviction  of  third  person  for  assault 
on  deceased  cannot  be  shown.     Hardin 
V.  S.,  57  Tex.  Cr.  401,  123  S.  W.  613. 
751-74     S.    V.    Cremeans,    62    W.    Va. 
134,  57  S.  E.  405. 

Threats  by  third  person  against  prose- 
cuting witness,  inadmissible  in  prosecu- 
tion for  assault  with  intent  to  kill. 
Storey  r.  S.,  160  Ala.  100,  49  S.  753. 
Where  killing  in  an  affray  and  defense 
is  self-defense,  evidence  of  threats  of 
third  person,  a  party  to  the  affray,  is 
admissible.  S.  v.  Gaylord,  70  S.  C.  415, 
50  S.  E.  20. 

752-75  S.  V.  Baudoin  115  La.  837, 
40  S.  239;  Porch  v.  S.,  50  Tex.  Cr. 
335,  99  S.  W.  102. 

Threats  by  deceased  to  kill  a  third 
person  inadmissible  unless  such  per- 
son is  otherwise  connected  with  the 
homicide.  McCorquodale  v.  S.  (Tex. 
Cr.),  98  S.  W.  879. 

Fact  deceased  had  enemies  and  was 
apprehensive    of    harm    from    them    is 


too  remote.  Wallace  v.  S.,  46  Tex.  Cr. 
341,  81   S.  W.   966. 

753-76  Johnson  v.  S.,  48  Tex.  Cr. 
423,  88  S.  W.  223,  if  motive  robbery, 
possession  of  money  by  third  person 
who  would  not  naturally  have  had  it 
may  be  shown  by  defendant. 
752-77  Tillman  v.  S.  (Ark.),  166 
S.  W.  582;  Beach  v.  S.,  138  Ga.  265, 
75  S.  E.  139;  Wyres  v.  S.  (Tex.  Cr.), 
166  S.  W.  1150.  See  vol.  6,  p.  449, 
n.  41,  and  supplement. 
753-80  Blocker  v.  S.,  53  Tex.  Cr.  30, 
114  S.  W.  814;  Pace  v.  S.,  61  Tex.  Cr. 
436,  135  S.  W.  379. 

753-83  Ott  V.  S.,  160  Ala.  29,  40  S. 
810. 

753-85  Goolsby  v.  S.,  133  Ga.  427, 
66  S.  E.  159;  Graham  v.  S.,  57  Tex. 
Cr.  104,  123  S.  W.  691;  Hedger  v.  S., 
144  Wis.  279,  128  N.  W.  80. 
754-87  P.  V.  Williamson,  6  Cal.  App. 
336,  92  P.  313;  Davis  v.  S.  (Tex.  Cr.), 
143  S.  W.  1161.  Comp.  supra,  737-78 
et  seq. 

Conclusion. — Defendant  charged  with 
negligent  homicide  may  not  testify  he 
did  his  best  to  avoid  the  result.  He 
may  state  what  he  did.  S.  v.  Camp- 
bell, 82  Conn.  671,  74  A.  927. 
754-88  Casteel  r.  S.,  73  Ark.  152,  83 
S.  W    953. 

754-89  Prior  disagreements  may  be 
shown.  Parsons  r.  P.,  218  111.  386,  75 
N.   E.   993. 

754-91  .See  S.  v.  Botha,  27  Utah  289, 
75   P.   731. 

754-93  Opinions  as  to  cause  of  hom- 
icide, inadmissible.  Marsh  V.  S.,  54 
Tex.  Cr.  144,  112  S.  W.  320. 
755-98  If  casual  connection  between 
wound  and  deceased's  death  is  clearly 
shown  defendant  may  not  show  prior 
diseased  condition  of  deceased.  Dumas 
V.  S.,  159  Ala.  42,  49  S.  224. 
Contributory  negligence  of  deceased 
need  not  be  negatived  by  state  in  jur- 
isdictions where  that  is  required  in 
civil  actions,  prosecution  being  for  neg- 
ligent homicide.  S.  V.  Campbell,  82 
Conn.  671,  74  A.  927. 
755-99  Derrick  v.  S.,  92  Ark.  237, 
122  S.  W.  506;  S.  v.  Jones,  249  Mo.  80, 
155  S.  W.  33;  P.  v.  Governale,  193  N.  Y. 
581,  86  N.  E.  534;  S.  v.  Stockman,  82 
S.  C.  388,  64  S.  E.  595;  Gardner  v.  S., 
121  Tenn.  684,  120  S.  W.  816. 
The  accused  may  employ  such  means  of 
protection  and  defense  as  at  the  time 
and  under  all  the  present  conditions  ap- 
peared to  him  to  be  reasonably  neces- 
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sarv  and  he  may  relate  what  the  con- 
ditions were,  and  what  his  liolief  was 
as  to  the  necessity  for  the  a<tion  he 
took;  but  it  is  tlicn  for  the  jury,  with 
all  the  facts  before  them,  to  say 
whether  or  not  he  did  more  than  was 
necessary,  or  than  appeared  to  him  to 
be  necessary."  Salisbury  v.  C,  146 
Kv.  730,  143  S.  W.  371. 
755-1  S.  r.  Bright,  89  S.  C.  228,  71 
S.  E.  821. 

Accused  is  only  bound  by  his  animus 
and  intent  and  circiimstancrs  s.irrmmd- 
ing  him  at  time.  Hence,  if  he  believed 
deceased  had  committed  a  crime 
ajrainst  him  his  innocence  thereof  can- 
not be  shown  by  proof  of  circumstances 
unknown  to  accu.sed.  Winn  V.  S.,  54 
Ter.  Cr.  538,  113  S.  W.  918. 
756-1  Derrick  r.  S.,  92  Ark.  237,  122 
S.  W.  .o06. 

756-5  Deprce  of  intoxication  of  de- 
ceased may  be  shown,  after  proof  of 
overt  act  by  him.  Neilson  v.  S.,  140 
Ala.  683,  40  S.  221. 

Tn  McMurphy  r,  S.,  4  Ala.  App.  20, 
58  S.  748,  '"'the  evidence  tended  to 
show  that  the  deceased  was  drinking 
at  the  time,  and  there  was  some  evi- 
dence tendinfr  to  show  that  his  drunken 
condition  must  have  been  so  apparent 
that  the  defendant  must  have  known 
that  the  behavior  of  the  deceased  was 
due  entirely  to  his  drunken  condition, 
and  that  he  was  in  a  state  of  mental 
imbc(  ility  on  account  of  such  drunken 
condition.  We  are,  therefore,  of  the 
npinion  that  the  court  committed  no 
error  in  permitting  testimony  tending 
to  show  that  30  minutes  before  th<» 
homicide  the  deceased  was  'ilrunk 
sleep'  on  a  railroad  near  defendant's 
house. " 

756-9  Eggleston  r.  S.,  59  Tex.  Cr. 
"42.  128  S.  W.  no.l. 
757-10  Ellzey  r.  S.  (Miss.),  37  S. 
^?>~.  defendant's  shirt  cut. 
757-11  Cause  of  accused's  wound 
mav  be  shown  and  time  inflicted.  Roma 
r.  R.,  55  Tex.  Cr.  344,  IIH  s*^.  W.  .liis. 
757-12  Derrick  r.  S..  02  Ark.  237, 
122  S.  W.  .500;  P.  r.  Wright.  144  Cal. 
101,  77  P.  877  (defendant  may  exjdain 
how  it  happened  deceased  was  shot 
in  back  of  neck>. 

Body  may  be  disinterred  for  examina- 
tion. Ornv  r.  S..  ."5  Tex.  Cr.  90,  111 
P.    W.    035. 

758-14  Jones  v.  S.  (Ala.\  57  R.  245; 
S.  r.  T.ee,  1  Bovcp  (Del.)  1*<,  74  A.  4; 
S.  V.  Cather,  121  la.  106,  96  N.  W.  722 


(club);  Rogers  r.  S.,  8  Okla.  Cr.  226, 
3  27  }\  305;  Jav  v.  S.,  56  Tex.  Cr.  Ill, 
120  S.   W.  449. 

Impression  of  witness,  derived  from 
movement  by  deceased  after  fatal  shot, 
immaterial.  Rarbee  r.  S.,  58  Tex.  Cr. 
120.  124  S.  W.  fif,i. 

Opinion  deceased  was  armed  may  bo 
given  by  witness  who  felt  a  hard  ob- 
ject on  his  person.  Wav  r.  S.,  155 
Ala.  5J,  40  S.  273. 

758-15  Andrus  r,  S.  (Tex.  Cr.),  165 
S.  \V.  1"^9;  Cole  r.  .S.,  .",1  Tex.  ('r.  89, 
101   S.  W.  218. 

Defendant  may  testify  he  saw  a  pistol 
on  decedent  dav  prior  to  homicide.  Ken- 
nedy V.  C,  31  kv.  L.  R.  540,  102  S.  W. 
803. 

758-17  Crumpton  r.  S.,  1C7  Ala.  4, 
5?    tS.    (iOo. 

In'elevant  in  absence  of  testimony 
showing  iustification.  Gibbs  r.  .S.,  l."»0 
Ala.  70,  47  S.  65. 

758-19  Rollings  v.  S.,  100  Ala.  82. 
49  S.  329  (also  deceased  not  armed 
several  hours  prior  to  killing  and  not 
in  habit  of  going  armed);  Douirherty 
r.  S.,  59  Tex.  Cr.  464,  128  S.  W.  398. 
See  Lee  r.  S.,  78  Ark.  77,  93  S.  W. 
754. 

State  may  show  deceased,  when 
searched  immediately  after  shooting, 
had  no  weapon.  Jackson  r.  S.,  147 
Ala.  699,  41  S.  178,  or  only  a  po.ket 
knife,  closed,  and  in  his  pocket.  Bay- 
singer  r.  Ty.,  15  Okla.  3S<),  82  P.  728. 
Weapon  of  deceased  not  loaded  can- 
not be  shown.  Roberts  r.  S.,  48  Tex. 
Cr.  37«^.  ^8  S.  W.  221. 
Declarations  of  accused  as  to  what 
he  would  do  to  make  it  appear  he  was 
assaulted  if  he  killed  a  man,  compe- 
tent. Barnes  v.  S.,  53  Tex.  Cr.  628,  111 
S.  \V.  943. 

Interference  by  third  persons  with  ar- 
tii  les  near  body  of  d(>eeaseil  may  be 
shown.  Kggleston  v.  S.,  59  Tex.  Cr. 
542.  128  S.  W.  1105, 
759-20  Am  wine  r.  S..  54  Tex.  Tr. 
213.  114  S.  W.  790. 

759-22  S.  r.  nuirchill.  52  Wash.  210, 
10(1  P.  309  (rit.  the  text),  wife  of  de- 
ceased may  testify  he  did  not  own  a 
re\  ojver. 

Competent  to  prove  that  several  hours 
after  the  killing  witness  searched  de- 
fendant's house  for  weapons  and  fouml 
none:  the  referenee  being  especially  to 
the  butcher  knife  with  which  defendant 
claimed  rleceased  was  attacking  him. 
Wntts  V.  S.  (Ala.),  59  S.  270. 
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759-23  P.  V.  Wright,  144  Cal.  161,  77 
P.  S77. 

759-24  Grant  v.  S.,  56  Tex.  Cr.  411, 
120  S.   W.   481. 

759-26  The  defendant,  a  minor,  "un- 
dertook to  prove  that  he  was  instructed 
by  his  father  on  that  morning  to  go 
to  the  point  where  the  obstructions  had 
been  placed  and  aid  in  removing  such 
obstructions,  and  that  after  that  time 
he  might  go  hunting.  There  was  some 
evidence  tending  to  show  the  the  de- 
fendant's younger  brother  was  also 
present  at  the  time  of  the  homicide 
and  that  his  gun  was  there,  and  it 
seems  to  us  that  this  evidence  was 
also  relevant  as  tending  to  explain  why 
the  defendant  was  present  and  why 
he  had  his  shotgun  with  him  on  that 
occasion,  and  as  also  explaining  the 
presence  of  the  younger  brother  and 
the  presence  of  the  gun  of  the  younger 
brother.  It  certainly  had  some  ten- 
dency, if  believed,  to  rebut  tKe  idea 
that  the  defendant  had  engaged  in  a 
conspiracy,  and  that  he  was  there 
armed  for  the  purpose  of  aiding  and 
abetting  the  other  defendants  in  car- 
rying out  a  common  design  to  violate 
the  law."  Pearce  v.  S.,  4  Ala.  App. 
32,  58  S.  996. 

760-28  S.  V.  Skinner  (Nev.),  139  P. 
773;  P.  V.  Taylor,  177  N.  Y.  237,  69 
N.  E.  534;  Holeomb  v.  S.,  54  Tex.  Cr. 
4S6,  113  S.  W.  754. 

But  not  the  state  of  feeling  of  de- 
ceased toward  an  aecomislice  not  on 
trial.  Jones  v.  S.,  174  Ala.  53,  57  S, 
31. 

Belief  of  defendant  deceased  was  jeal- 
ous of  him  on  account  of  his  supposed 
friendship  for  wife  of  decedent,  ad- 
missible. P.  V.  Eyan,  152  Cal.  364,  92 
P.  853. 

Criminal  intimacy  of  accused  with  de- 
cedent's wife,  immaterial  on  issue  of 
self-defense.  Pannell  V.  S.,  54  Tex. 
Cr.  498,  113  S.  W.  536. 
760-29  See  S.  r.  Emerson,  78  S.  C. 
83,  5S  S.  E.  974. 

760-33  Ewing  v.  C,  129  Ky.  237,  111 
S.  W.  352;  Price  v.  S.,  1  Okla.  Cr.  358, 
98  P.  447. 

Overt  act  on  deceased's  part  must  be 
shown.  S.  V.  Bouvy,  124  La.  1054,  50 
S.  849. 

Reason  accused  in  fear  of  deceased  may 
not  be  shown  by  his  own  testimony. 
S.  17.  Raice,  24  S.  D.  Ill,  123  N.  W. 
708. 


761-34  Bogue  v.  S.  (Tex.  Cr.),  155 
S.  W.  943.  See  S.  v.  Kennedy,  207 
Mo.  528,  106  S.  W.  57. 
Inadmissible  where  unknown  to  defend- 
ant. Pratt  V.  S.,  53  Tex.  Cr.  281,  109 
S.  W.  138. 

761-35  Undisclosed  and  unknown 
condition  of  mind  of  assaulted  party 
may  not  be  shown.  Darnell  v.  S.,  58 
Tex.  Cr.  585,  126  S.  W.  1122.  But  see 
Singleton  v.  S.  (Tex.  Cr.),  167  S.  W.  46. 
761-36  Kincaid  V.  S.  (Tex.  Cr.),  145 
S.  W.  597;  Dowell  V.  S.,  58  Tex.  Cr. 
482,  126  S.  W.  871. 

Converse  is  the  rule.      Gray  v.  S.,  55 
Tex.   Cr.  90,  114  S.  W.  635. 
761-40     C.  V.  Thomas,  31   Ky.  L.  R. 
899,  104  S.  W.  326. 

762-41     Humber  v.  C,  31   Ky.  L.  R 
606,    102    S.   W.    1179;    S.  v.   Rochester, 
72  S.  C.  194,  51  S.  E.  685. 
763-47     Dowell  v.  8.,  58  Tex.  Cr.  482, 
126   S.   W.   871. 

763-48  Opinion  as  to  what  would 
have  happened  if  deceased  had  not  been 
killed  when  he  was,  inadmissible.  S. 
V.  Stockman,  82  S.  C.  388,  64  S.  E.  595. 
763-49  Jones  v.  S.  (Ala.),  61  S.  434. 
764-51  Application  of  defendant  to 
have  deceased  put  under  bond  to  keep 
the  peace  is  inadmissible.  S.  v.  Ateh- 
ley,  186  Mo.  174,  84  S.  W.  984. 
764-55  Fact  defendant  left  deceased 
to  avoid  trouble,  but  was  followed  by 
him,  competent.  Moseley  v.  S.,  89 
Miss.  802,  41  S.  384. 
In  Burks  v.  S.  (Miss.),  57  S.  367,  "ap- 
pellant offered  to  prove  that  earlier  in 
the  day  deceased,  with  a  shotgun,  had 
forced  appellant  to  give  him  a  dime, 
which  appellant  had  and  which  de- 
ceased claimed,  and  that  when  the  gun 
was  taken  away  from  him  deceased 
obtained  another  gun  and  came  Back, 
threatening  to  kill  appellant,  who  fled 
upon  learning  of  his  approach;  that 
when  he  failed  to  find  appellant  he 
threatened  to  kill  other  parties  if  they 
did  not  tell  him  where  appellant  was, 
and  said,  if  he  saw  appellant  and  Al- 
bert Porter  'between  this  and  sun- 
down, one  or  the  other  of  them  had  to 
die.'  '*  Exclusion  was  fatal  error, 
cit.  Brown  v.  State,  88  Miss.  166,  40  S. 
737. 

765-58  Welsh  v.  S.,  9  Ala.  App.  4, 
63  S.  685;  Underwood  v.  S.  (Ala.),  60 
S.  842;  Turner  v.  S.,  160  Ala.  40,  49 
S.  828;  S.  V.  Blee,  133  la.  725,  111  N.  "^. 
19  (evidence  as  to  who  was  aggressor 
in  former  affray) ;  Gambrell  v.  C,  130 
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Kv.  513,  113  S.  W.  47G;  U.  S.  v.  Mc- 
Cray,  2  Phil.  Isl.  51.j;  .S.  r.  McKellar, 
85  S.  C.  236,  67  S.  E.  314  (subsequent 
conduct);  Garcia  f.  S.  (Tex.  Cr.),  156 
S.  W.  939;  (iray  v.  H.,  ",  Tex.  Cr.  90, 
114  S.  W.  63.^;  Williams  r.  S.  (Tex. 
Cr.),  144  S.  W.  620;  S.  v.  Wal.lron,  71 
W.  Va.  1,  75  S.  E.  558. 
Details  of  previous  difficulty,  admissi- 
ble to  determine  who  was  ag;iressor  in 
instant  case,  proof  of  overt  act  by  de- 
ceased having  been  made.  Brown  v. 
S.,  88  Miss.  166,  40  S.  737,  S7  Miss. 
800,  40  S.  1009.  See  infra,  780-34. 
Defendant's  refusal  to  assent  to  imme- 
diate marriri^e  of  deceased  witli  his 
daughter,  admissible.  Kennedv  r.  S., 
140  Ala.  1,  37  S.  90. 

765-59  Morris  r.  S.,  146  Ala.  66,  41 
S.  274;  S.  V.  Butler,  146  la.  2S5,  125 
N.  W.  196;  Burks  r.  S..  101  Miss.  87, 
57  S.  367. 

766-61  Welsh  r.  S.,  9  Ala.  App.  4, 
63  S.  685;  Gambrell  r.  C,  130  Kv.  .513, 

113  S.  W.  476;  S.  v.  Lee,  85  S.  C.  101, 
67  S.  E.  141. 

Accused  may  not  testify  to  his  conduct 
in  trvin^  to  avoid  decedent.  Turner 
1-.  S.,'l60  Ala.  40,  49  S.  828. 
Aggravated  trespasses  by  defendant 
tend  to  jihow  he  was  aijpressor.  S.  t*. 
Cniiii]..  116  La.  978,  41  "s.  229. 
766-62  Potter  v.  C.  (Kv.),  124  S.  W. 
317;  S.  v.  Hanlon,  38  .M"ont.  557.  loo 
P.  1035  (specific  acts  of  violence 
towards  accused  and  others  in  his 
j)resence). 

Details  of  previous  quarrels,  admissible. 
Pratt  r.  S.,  53  Tex.  Cr.  2S1,  109  S. 
W.  l."?^.  But  see  infra,  780-34. 
766-63  Accused's  testimony  as  to 
his  ]ihysical  condition,  shown  as  reason 
for  deceased's  attack,  may  be  corrobor- 
ated by  phvsician  who  examined  him. 
Cox  r.  S.,  58  Fla.  33,  50  S.  875. 
766-64  Montgomery  r.  S.,  2  Ala, 
App.  25,  56  S.  92;  Alien  r.  C,  134  Ky. 
110,  119  S.  W.  795  (quarrel  between 
deceased  and  husband  about  latter 's 
relations  with  ai'cused);  Shields  r.  S., 
87  Miss.  429,  39  S.  1010;  Moselev  r. 
S.,  89  Miss.  802,  41  S.  3^4;  Kl-eton  r. 
S.,  59  Tex.  Cr.  316,  12S  S.  W.  404. 
See    I^fcllenry   v.   S.,   54   Tex.   Cr.   477, 

114  S.  W.  115. 

Deceased's  rightful  occupancy  of  prem- 
ises claimed  by  accused  may  be  shown 
bv  parol.  Oav  r.  S.,  58  Tex.  Cr.  472, 
12.1  S    W.  S9fi. 

767-67  Howard  r.  .«!.,  172  Aln.  402. 
55   S.    255;    Brool-    '.    s.,   85    Ark.   376, 


108  S.  W.  205;  Rouse  v.  S.,  135  Ca. 
227,  o9  S.  E.  ISO;  Burroughs  r.  V.  .S.. 
0  Ind.  Ty.  164,  90  S.  W.  8;  S.  v.  Rideaw, 
116  La.  245,  40  S.  691;  Burks  r.  S.,  HH 
Miss.  87,  57  S.  367;  S.  r.  At^hley,  iMJ 
Mo,  174,  84  S.  W.  985;  Summers  r.  .S. 
(Tex.),  148  S.  W.  774;  Bethune  r.  S., 
49  Tex.  Cr.  166,  90  S.  W.  1014. 
Uncommuuicated  threats. — S.  r.  Powell, 
5  I'eniie.  (Del.)  24,  61  A.  9Gfi;  S.  r. 
Blee,  133  la.  725.  Ill  N.  W.  19;  New- 
ton V.  C,  31  Kv.  L.  R.  327,  102  S. 
W.  264;  Wheeler  r.  C,  120  Kv.  697, 
27  Ky.  L.  R.  1090,  87  S.  W.  1106;  Sin- 
clair i:  S.,  87  Miss.  330,  39  S.  522;  S. 
r.  Birks.  199  Mo.  263,  97  S.  W.  578; 
S.  r.  Kelleher,  201  Mo.  614.  100  S.  W. 
470;  S.  V.  Edwards,  203  Mo.  528,  102 
S.  W.  520;  S.  V.  Ja.  kman,  29  Xev.  403, 
91  P.  143;  S.  r.  Scaduto,  74  N.  J.  L. 
289,  65  A.  908;  S.  v.  Doris,  51  Or.  136, 
94  P.  44,  16  L.  R.  A.  (X.  S.)  660,  cit. 
the  text.  See  infra.  7SS-73. 
Inadmissible  where  there  is  no  claim 
det'endaiit  was  not  the  aggressor  (Mar- 
tin V.  8.,  144  Ala.  8,  40  S.  275;  Flem- 
ing r.  S.,  150  Ala.  19.  43  S.  219;  Oatea 
f.  S.,  156  Ala.  99,  47  S.  74;  S.  v.  Peace, 
121  La.  1071,  47  8.  2*^);  or.  where  it 
is  admitted  deceascfl  was  tlie  aggressor. 
Brooks  p.  S.,  85  Ark.  376,  IDS  S.  W. 
2(1.'. 

Direct  evidence. —  Existence  of  it  ren- 
ders uncommunicateil  threats  inadniis- 
sible  upon  issue  of  wlio  was  aggressor. 
8.  r.  Barber.  13  Ida.  ()5.  SS  P.  418. 
Such  threats  need  not  be  directed 
.Tgainst  defendant.  C.  r.  Thomas.  31 
Ky.  L.  R.  S99,  104  8.  W.  326. 
Threats  made  merely  introductory  to 
the  shooting,  inadmissil)le.  Scott  r. 
8..  75  Ark.  142.  SO  8.  W.  1004. 
Threats  against  third  person  may  bo 
shown  where  defense  is  :i  killing  in  de- 
fence of  such  person.  8.  r.  Ilenncssv, 
29  Xev.  320.  90  P.  221. 
Physical  examination  of  accused  may 
l>e  ordeieil  on  his  motion  to  show 
whether  wound  on  his  person  would 
corroborate  his  testimon.v  as  to  attack 
made  on  him  bv  deceaseil.  Browder  tx 
C,  136  Kv.  45,"  123  8.  W.  328. 
767-68  P.  r.  Smith,  151  Cal.  619.  91 
P.  ■'•11;  S.  r.  Lee.  1  Bovcc  (Del.)  IS. 
74  A.  4;  S.  r.  Rutle.lge,  135  Li.  5S1.  113 
X.  W.  461  (that  defendant  was  a  large, 
rolaist  man  who  would  use  weapons 
when  antrrv):  ITumber  r.  C.  31  Kv. 
L.  R.  600.'  102  8.  W.  1179;  Stevens 
r.  S.  84  Xeb.  759.  122  X".  W.  58;  San- 
chez r.  S.  (Tex.  Cr.),  153  S.  W.  1138; 
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Bryant  v.  S.,  51  Tex.  Cr.  66,  100  S.  W. 
37i;  Newcomb  v.  S.,  49  Tex.  Cr.  550, 
95  S.  W.  1048;  See  S.  v.  Hough,  138 
N.  C.  663,  50  S.  E.  709;  S.  v.  Doris,  51 
Or.  136,  94  P.  44,  16  L.  E.  A.  (N.  S.) 
660,  cit.  the  text. 

Pregnancy  of  deceased. — Watts  v.  S., 
177  Ala.  24,  59  S.  270. 
Disparity  in  size  and  weight  having 
been  shown  by  defendant,  state  may 
show  health  and  physical  condition  of 
deceased.  S.  v.  Beckner,  194  Mo.  281, 
.01  S.  W.  892. 

Fact  both  feet  of  deceased  amputated, 
and  he  could  stand  erect  only  by  hold- 
ing on  to  something.  Hill  V.  S,,  146 
Ala.  51,  41  S.  621. 

768-69  Bearden  v.  S.,  47  Tex.  Cr. 
271,  83  S.  W.  808. 

768-71  Stubs  worn  by  deceased  whose 
feet  had  been  amputated,  admissible. 
Hill  V.  S..  146  Alg.  51,  41  S.  621. 
768-74  S.  V.  Barber,  13  Ida.  65,  8S 
P.  418,  conclusion  of  witness  inadmis- 
sible. 

768-75  Non-expert  hiay  state  de- 
ceased was  not  robust  and  stout-look- 
ing. Cole  i:.  S.,  51  Tex.  Cr.  89,  101 
S.  W.  218. 

768-77  See  S.  v.  Usher,  136  la.  606, 
111    N.  W.  811. 

769-78  Robinson  v.  S.,  155  Ala.  67,, 
45  S.  916. 

769-79  Addiction  to  use  of  cocaine 
and  its  effect.  Mosclcy  v.  S.,  89  Miss. 
0Q9    4]   g    384 

769-80  "  S.  V.  Churchill,  52  Wash.  210, 
100  P.  309,  cit.  the  text. 
769-81     Witherspoon    v.    S.,   168   Ala. 
87.  53  S.  271. 

769-83  Admissible  only  (a)  where 
there  is  evidence  tending  to  show  self- 
defense,  and  (b)  where  evidence  is 
wholly  circumstantial  and  character  of 
transaction  in  doubt.  S.  V.  Exum,  138 
N.  C.  599,  50  S.  E.  283. 
769-83  Hvsaw  r.  S.  (Tex.  Cr.),  155 
S.  W.  941.  See  Kennedy  v.  C,  31  Ky, 
L.  R.  546,  102  S.  W.  863  (proved  by 
reputation);  Mulkey  p.  S.,  5  Okla.  Cr. 
75.  113  P.  532. 

Single  instance  of  deceased  carrying 
a  gun  at  one  time  not  admissible.  Hy- 
saw  V.  S.  (Tex.  Cr.),  155  S.  W.  941. 
770-85  Rogers  v.  S.,  144  Ala.  32,  40 
S.  572;  Jackson  v.  S.,  147  Ala.  699, 
41  S.  178;  Bluett  v.  S.,  151  Ala.  41,  44 
S.  84;  Warrick  v.  S.,  125  Ga.  133,  53 
S.  E.  1027;  Cook  v.  S.  (Tex.  Cr.),  160 
S.  W.  465.  And  see  the  title  "Cliar- 
acter, "  vol.  3,  p.  1  et  seq. 


771-90     Wells  v.  S.  (Ala.),  65  S.  950; 

Watson  V.  S.  (Ala.),  01  S.  334;  Patter- 
son V.  S.,  156  Ala.  62,  47  S.  52;  Green 
V.  S.,  143  Ala.  2,  39  S.  362;  Carter  v. 
S.,  108  Ark.  124,  156  S.  W.  443;  S.  v. 
Coleman,  119  La.  669,  44  S.  338;  S.  v. 
Price,  158  N.  C.  641,  74  S.  E.  587.  See 
S.  V.  Stukes,  73  S.  C.  386,  53  S.  E. 
643;  Blocker  v.  S.,  61  Tex.  Cr.  413,  135 
S.  W.  130. 

771-91  Pate  v.  S.,  162  Ala.  32,  50 
S.  357;  P.  r.  Barrett,  22  Cal.  App.  780, 
136  P.  520;  S.  v.  Short,  2  Bovce  (Del.) 
491,  82  A.  239;  S.  v.  Lee,  1  Boyce  (Del.) 
18,  74  A.  4;  Kipley  v.  P.,  215  Hi.  358, 
74  N.  E.  379;  Ware  v.  C,  140  Kv.  534, 
131  S.  W.  269;  C.  v.  West  (Ky.),  113 
S.  W.  76;  C.  V.  Tircinski,  189  Mass. 
257,  75  N.  E.  261;  S.  v.  Zorn,  202  Mo. 
12,  100  S.  W.  591;  S.  v.  Hanlon,  38 
Mont.  557,  100  P.  1035;  S.  V.  Ro'derick, 
77  ().  St.  301,  82  N.  E.  1082;  S.  v. 
Thompson,  49  Or.  46,  88  P.  583  (to 
characterize  nature  of  assault) ;  Spen- 
cer V.  S.,  59  Tex.  Cr.  217,  128  S.  W. 
118;  Jones  v.  S.  (Tex.  Cr.),  153  S.  W. 
310. 

771-93  S.  V.  Rideau,  116  La.  245,  40 
S.  691;  S.  V.  Jones,  48  Mont.  505,  139 
P.  441;  S.  V.  Thompson,  49  Or.  46,  88 
P.  583.  Contra,  in  the  absence  of  such 
doubt.  S.  t\  Weathers,  127  La.  930, 
54  S.  290. 

773-94    Alexander  v.  S.,  8  Ga.  App. 
531,    69    S.    E.    917;    Pollard   v.   S.,    58 
Tex.  Cr.  299,  125  S.  W.  390. 
Lewdness    of    defendant's    wife,    and 
that    he    was   informed    of   her   miscon- 
duct, in  no  way  palliates  his  crime,  if 
he  murders  her.     If  her  lewdness  ren-         m 
dered    him    insane,    and    he    killed    her       V 
while  insane,  he  must  offer  evidence  of         * 
his  insanity  at  the  time  of  the"  act,  be- 
fore the  evidence  of  her  lewdness  be- 
comes   admissible.       Milford    l^.    S.,    2 
Ala.  App.  104,  57  S.  96. 
773-95     Sanford    v.    S.,    2    Ala.    App. 
81,    57    S.    134;    P.    v.   Barrett,    22    Cal. 
App.  780,  136  P.  520;  Hargis  v.  C,  135 
Ky.    578,    123   S.    W.    239    (son    cannot 
show   deceased's   character   as  father); 
Serna  v.  S.    (Tex.   Cr.),   105  S.  W.  795 
(deceased     committed     rape,     inadmis- 
sible).     And    see   Birdwell  v.   TJ.    S.,   4 
Okla.  Cr.  472,  113  P.  205;  S.  v.  Crosby 
88  S.  C.  98,  70  S.  E.  440. 
It  was  competent  to  show  deceased  was 
a  "fussy,  quarrelsome  man,  and  would 
fight."      But    the    evidence    offered    to 
show    that    deceased    was    addicted    to 
drunkenness    and    crap    shooting,    and 


986 


iioMK'ini: 


Vol  0 


that  he  was  once  cut  in  a  crap  game, 
was  j>ro]H'rly  rejected.  Jacobson  r.  S. 
(Ala.),  -^y  >^.  1"1. 

Question  limited  to  character  of  de- 
ecascd  for  "|M'!ice  ami  quiet,"  im- 
Iirojier;  it  should  eniliracc  his  reputa- 
tion as  a  "vidlont,  danporous,  turLu- 
iont.  and  bioodtl.irstv  man."  Tribble 
r.  S..  1  I",  Ala.  L'."..  lo's.  938. 
On  cross-examination  of  witness  wlio 
testificfl  to  quarrolsomo  character  of 
deceased,  details  of  personal  difTiculty 
with  him,  inadmissible.  St.  Clair  f. 
S..  49  Tex.  f'r.  479.  !»2  S.  W.  1095. 
Hypothetical  questions,  imjiropor.  Hun- 
tor  V.  S.,  54  T.'x.  Cr.  224,  114  S.  W. 
124. 

772-06  Pate  r.  S.,  102  Ala.  32,  50 
S.    ?..". 

Reputation  of  deceased  for  violence 
when  drinkin*,'  is  admissible.  Roborson 
r.  S.,  175  Ala.  15.  57  S.  S29. 
Desperate  character  when  drinkinp;. 
P.  r.  Lamar,  IIS  Cal.  51)4,  ^?.  V.  993; 
U.  S.  r.  Densmore,  12  N.  M.  99.  75  P. 
31;  Crow  r.  S.,  48  Tex.  Cr.  419,  88  S. 
W.   814. 

Isolated  facts  or  particular  acts,  not 
provable.  Ilard^'raves  v.  S.,  88  Ark. 
2t;i,  114  8.  W.  216. 

77.1-97  S.  V.  Hanlon,  38  Mont.  557, 
100    P.   1035. 

773-98  .Tainie  r.  Ty.,  12  Ariz.  5,  94 
P.  10!t2;  S.  r.  Rarber,  13  Ida.  65.  88 
P.  41 S;  .Jones  v.  S.  (Tex.  Cr.),  153  S. 
W.  310;  Spencer  r.  S.  (Tex.  Civ."),  123 
S.  \V.  118.  Comi).  S.  r.  Feelev,  194  Mo. 
300,  92  S.  W.  0(53.  See  Smith  v.  S. 
(Tex.  Cr.),  15G  S.  W.  214.' 
An  overt  act  on  the  part  of  the  de- 
ceased must  also  be  made  to  appear. 
S.  r.  riillrn.  130  T,a.  219.  57  S.  900. 
Isolated  acts  of  violence  are  not  mlmis- 
Bible  in  evidence  unless  the  defendant 
know  of  such  acts.  Lubbock  r.  S.  (Tex. 
Cr.\  117  S.  W.  25S. 

77:5-99  S.  r.  Thompson.  49  Or.  40, 
Ss  P.  583.  See  IT.  S.  r.  Madlangbnvan, 
2   Phil.   Tsl.   420. 

773-2  Defendant  may  be  asked 
whether  ho  had  Unouledfjo  of  <lo- 
ceased 's  violent  character.  S.  V.  Clark 
fin.).  144  X.  W.  590. 
77  1-3  Pate  r.  S..  102  Aln.  32.  .'Jn  R 
357.  See  P.  t\  Lamar,  148  Cal.  564,  83 
P.  993. 

774-4  Styles  r.  S.,  5  Aln.  App.  30. 
.W  S.  098;  Parlew  r.  S..  5  Ala.  App. 
290,  57  S.  601;  Cook  r.  S..  5  Ala.  App 
11,  59  S.  519;   (Jreen  r.  S.,  143   Ala.  2, 


39  S.  362;  Crawler  r.  S.,  137  Ga.  777, 
74  S.  E.  537;  P.  r.'  Terrell,  262  111.  138, 
104  X.  E.  264;  S.  r.  Zorn,  202  Mo.  12, 
100   S.   W.   .591. 

Bule  applies  in  case  of  assault  with 
intent  to  kill.  Ro.h  r.  S.,  52  Tex.  Cr. 
4S,  105  S.  W.  202. 

771-7  Osburn  r.  S.,  164  Ind.  262,  73 
X.  E.  GOl. 

777-15  Mont;:omerv  r.  S.,  2  Ala. 
App.  25,  56  S.  92;  .Jackson  r.  S.,  147 
Ala.  699,  41  S.  17^;  Warrick  r.  S.,  125 
Ga.  133,  53  S.  E.  1027;  MoCov  r.  S.,  91 
Miss.  207.  44  S.  814;  S.  r.  Colvin,  226 
Mo.  4  40.  126  S.  W.  448;  Ty.  c,  Lobato, 
17  X.  M.  606,  134  P.  222;  S.  r.  Rod- 
erick. 77  O.  St.  301,  82  X.  E.  1082;  S.  c 
Thrailkill.  71  S.  C.  136.  50  S.  E.  551. 
See  Chaplin  i\  C,  142  Kv.  782.  135  fi 
W.  208.  But  see  Bullock  r.  S.  (Tex. 
Cr.).  105  F?.  W.  196. 
Specific  acts  may  be  considered  if  ad- 
mitted bv  agreement  of  counsel.  Long 
r.  S.,  127  Ga.  350,  56  S.  E.  444. 
"Did  you  hear  people  penoraTly  ««iy 
S.  O.  had  the  rej>utation  of  shooting 
peo]do?"  improjier.  Bluett  r.  S.,  lol 
.\lri.  41.  44  S.  S4. 

Reputation  as  a  danpcrous  person  cnn- 
?i>.t  bo  established  by  proof  of  reputa- 
tion of  going  armoil  with  a  razor. 
Vau;;hn  r.  S.,  51  Tox.  Cr.  ISO,  101  a 
W.  4  45. 

Character  evidence  must  be  confined  to 
comnmnity  in  which  d<'ceased  lived  and 
to  some  reasonable  time  previous  to 
homicide.  Lyn.h  r.  P.,  33  Colo.  128, 
79  P.  1015.  Comp.  P.  r.  Van  Gaas- 
beck.  in  App.  Div.  511,  913,  103  X. 
y.   S.   249. 

That  deceased  was  in  a  reckless  state 
of  mind  cannot  be  shown  by  evidence 
of  familv  troubles.  Mor;;an  C.  S.,  S 
Ala.  App.  172.  o:i  S.  21. 
Admi.ssion  by  decea.sed  as  to  purpose 
concerning  another  than  accused  is  in- 
competent if  st:ito  has  not  shown  char- 
acter of  such  other.  Montgomery  C. 
S.,  160  Ala.  7,  49  S.  902. 
778-16  Pee  Hughes  r.  S..  T52  Ala. 
5.  41  S.  OP  I. 

Opinions  as  to  whether  deceased  had 
not  boon  the  "most  danporojis  man** 
in  the  county  cotild  not  havo  .lided  tho 
jury  or  benefited  the  dofomlnnt  in  this 
ease.  S.  v.  Barrett,  240  Mo.  101,  144 
S.  W.  1<?5. 

Comparison  of  decedent  with  other 
men.  improper.  Pnttorson  r.  S.,  156 
Aln.    02.   47    S.   52. 
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778-17  Kemper  v.  S.,  (Vd  Tex.  Cr.  1, 
138   S-  W.   1025. 

778-18  P.  i\  Overacker,  15  Cal.  App. 
620,  llo  P.  756;  Powers  v.  S.,  117  Tenn. 
363,  97  S.  W.  815. 

778-20  Sneed  v.  Ty.,  16  Okla.  641, 
86  P.  70;  Crow  v.  S.,  48  ^ex.  Cr.  419, 
88  S.  W.  814;  Cole  v.  S.,  48  Tex.  Cr. 
439,  88  S.  W.  341. 

778-21  Crawley  v.  S.,  137  Ga.  777,  74 
S.  E.  537;  Kelly  v.  P.,  229  111.  SI,  82 
N.  E.  198  (that  accused  offers  evidence 
of  his  own  good  reputation,  immate- 
rial. Dawson  v.  S.  (Tex.  Or.),  155 
S.  W.  266. 

778-33  Bullock  i-.  S.  (Tex.  Cr.),  165 
S.  W.  196;  Hysaw  v.  S.  (Tex.  Cr.),  155 
S.  W.  941;  Darnell  V.  S.,  58  Tex.  Cr. 
•585,  126  S.  W.  1122.  See  vol.  3,  p. 
14,  n.  28,  29,  and  supplement  thereto. 
After  evidence  by  defendant  that  de- 
ceased was  quarrelsome  and  dangerous 
when  drinking  state  may  prove  de- 
ceased's general  reputation  when  not 
drinking.  S.  v.  Feeley,  194  Mo.  300, 
92  S.  W.  663. 

778-24  Canon  v.  S.,  59  Tex.  Cr.  398, 
128  S.  W.   141. 

Texas  statute  allows  proof  of  charac- 
ter by  state  after  proof  of  communi- 
cated threat.  Arnwine  v.  S.,  50  Tex. 
Cr.  254,  477,  96  S.  W.  4,  99  S.  W.  97; 
Menefee  v.  S.,  50  Tex.  Cr.  249,  97  S. 
W.  486.  See  Moore  v.  S.,  49  Tex.  Cr. 
499,  96  S.  W.  321.  No  distinction  where 
threat  made  directly  to  defendant. 
.Tirou  V.  S.,  53  Tex.  Cr.  18,  108  S.  W. 
655:  and  rule  applies  to  uncommuni- 
cated  threat.  Ibid  (semble). 
778-25  Comp.  Wakefield  v.  S.,  50 
Tex.  Cr.  124,  94  S.  W.  1046;  Gregory 
V.  S.,  50  Tex.  Cr.  73,  94  S.  W.  1041. 
Answer  to  question,  "was  he  not  a 
shootist?"  o])ens  door  for  rebuttal.  S. 
r.  Lejeune,  116  La.  193,  40  S.  632. 
779-27  Magan  v.  C.  (Ky.),  119  S. 
W.  734. 

See  \ol.  3,  p.  14,  n.  31,  and  supplement 
thereto. 

Evidence  of  good  reputation  of  wife 
of  defendant  is  not  admissible  where 
she  is  not  a  witness  and  her  rep- 
utation not  in  issue.  Defendant  had 
offered  evidence  that  he  was  mentally 
unbalanced  in  consequence  of  informa- 
tion of  the  existence  of  illicit  relations 
between  his  wife  and  the  deceased. 
Brown  r.  S.  (Ala.  App.),  64  S.  170. 
Reputation  of  deceased  family,  imma- 
terial. S.  V:  Hamilton,  124  La.  132, 
49  S.  1004. 


Character  of  third  party  wliom  accused 
took  to  be  his  assailant  need  not  be 
proved  where  danger  to  which  accused 
exposed  was  real.  Williams  f.  S.,  54 
Tex.  Cr.  642,  114  S.  W.  802. 
779-28  Overt  act  by  deceased  must 
be  shown  to  satisfaction  of  court.  S. 
V.  Golden,  113  La.  791,  37  S.  757. 
779-29  Beasley  v.  S.  (Ala.),  61  S. 
259;  Hargis  v.  C,  135  Ky.  578,  123  S. 
W.  239;  Brown  f.  S.,  88  Miss.  166,  40 
S.  737;  McHugh  v.  Ty.,  17  Okla.  1,  86 
P.  433;  Rogers  v.  S.,  8  Okla.  Cr.  226, 
127  P.  365;  Clay  t\  S.  (Tex.  Cr.),  157 
S.  W.  164;  Pannell  v.  S.,  54  Tex.  Or. 
498,  113  S.  W.  536. 

Rebuttal. — Subsequent  friendship  may 
be  shown  by  state.  Watson  v.  S.,  52 
Tex.  Cr.  So,  105  S.  W.  509. 
Abuse  of  defendant  by  deceased  who 
arrested  him  earMer  in  day.  Huraber 
V.  C,  31  Ky.  L.  E.  606,  102  S.  W. 
1179. 

Beating  of  wife  by  decedent  on  pre- 
vious occasions  cannot  be  proved. 
Hutcherson  v.  S.,  165  Ala.  16,  50  S. 
1027. 

780-31  See  Bordeaux  v.  S.,  58  Tex. 
Or.  61,  124  S.  W.  640. 
780-34  Patterson  v.  S.,  156  Ala.  62, 
47  S.  52;  Dunn  V.  S.,  143  Ala.  67,  39 
S.  147;  Ludwig  v.  S.,  170  Ind.  648, 
85  N.  E.  345;  S.  v.  Blee,  133  la.  725, 
111  N.  W.  19;  Hargis  v.  C,  135  Ky. 
578,  123  S.  W.  239;  Hughes  vK  S. 
(Miss.),  38  S.  33;  Bordeaux  v.  S.,  58 
Tex.  Cr.  61,  124  S.  W.  640. 
780-35  Brown  v.  S.,  88  Miss.  166,  40 
S.    737;    Pratt   v.   S.,   53    Tex.    Cr.    281, 

109  S.  W.  138  (where  evidence  circum- 
stantial). 

781-36  Smith  v.  S.,  142  Ala.  14,  39 
S.  329;  S.  V.  Short,  2  Boyce  (Del.)  491, 
82  A.  239.  Comp.  Crow  v.  S.,  48  Tex. 
Cr.  419,  88  S.  W.  814. 
Declaration  of  bystanders  at  alterca- 
tion of  deceased  and  third  person,  de- 
fendant not  being  present,  inadmissi- 
ble. Gray  V.  S.,  47  Tex.  Cr.  375,  83 
S.  W.  705. 

781-38  C.  V.  West  (Ky.),  113  S.  W. 
76;    P.    V.    Jeina,    125    App.    Div.    697, 

110  N.  Y.  S.  83;  Sneed  v.  Ty.,  16  Okla. 
641,  86  P.  70  (to  show  knowledge  of 
deceased's  violent  temper). 
Particular  acts  admissible  when  so  con- 
nected in  point  of  time  or  occasion 
with  fatal  meeting  as  to  produce  rea- 
sonable apprehension  of  grievous  bod- 
ily harm.  S.  v.  Andrews,  73  S.  C.  257, 
53  S.  E.  423. 
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782-39  Johnson  r.  S.  (Tex.  Cr.),  167 
S.  W.  733.  Accused's  i)uri)Ose  in  ;;oing 
where  deceased  was  riiav  be  explained. 
Stapleton  v.  S.,  56  Tex.  Cr.  4122,  120 
S.   W.  .S66. 

782-4i>  Johnson  r.  S.  (Tex.  Cr.),  167 
S.  \V.  733. 

783-11  Bradlev  r.  S.,  1  J2  Wis.  137, 
12$    X.    W.    1(124. 

783-42  Details  of  difficulties  with 
other  i»er8on3  inadmissible.  Kedden  t*. 
S.,  7  Ala.  A  J)]).  33,  60  S.  9!»2. 
783-1 1  Where  record  of  indictment 
is  introduced  dcfiMnlaiit  may  sliow  his 
ae(|uittal  but  not  details  of  prosecution. 
Johnson  r.  S.  (Tex.  Cr.),  1G7  S.  W.  733. 
783-48  Sandford  r.  S.,  2  Ala.  A  [.p. 
81,  Til  S.  134;  Gilniore  v.  S.,  141  Ala. 
51,  37  S.  359;  S.  r.  Iloath,  221  Mo.  5G5, 
121  S.  W.  149;  Darnell  r.  S.,  5S  Tex. 
Cr.  585,  126  S.  W.  1122;  S.  r.  Tribott, 
74  Wash.  125,  132  P.  875.  See  Barber 
r.  S.  (Ala.  App.),  65  S.  842;  Beasley 
V.  S.  (Ala.),  (il  S.  259. 
Threats  are  not  a  justification  unless  it 
is  shown  th:it  at  tinic  of  liomici<le  de- 
ceased by  some  act  then  done  mani- 
fested intent  to  execute  them.  Lo«'k- 
hart  t:  S.,  53  Te.x.  Cr.  5S9,  111  S.  W. 
1021.  statute. 

784-49  S.  1-.  Clifford.  59  \V.  Va.  1, 
52  S.  E.  981.  See  Burton  r.  S.,  82  Ark. 
595,  102  S.  W.  362,  "circumstantial 
facts  which  are  part  of  the  res  gestae."' 
784-50  S.  v.  Tribett,  74  Wash.  125, 
132   P.   875. 

781-51  Newton  r.  C,  31  Ky.  L.  R. 
327.   102  S.  W.  2fU. 

Language  need  not  amount  to  an  ex- 
press throat.  Bethune  v.  S.,  49  Tex. 
Cr.  166,  90  S.  W.  1014. 
784-52  Expression  of  |)re.judice,  not 
a  threat.  S.  V.  Stockman,  82  S.  C.  388, 
64   S.   E.  .595. 

784-53  Olive  r.  S.,  2  Ala.  App.  77, 
57  S.  66;  Pitts  f.  S.,  140  Ala.  70.  37  S. 
101;  Harbour  V.  S.,  140  Ala.  Hi3,  37  S. 
330;  Bell  1-.  S.,  84  Ark.  12S,  104  S.  W. 
IIOS;  P.  r.  Quimbv.  6  Cal.  App.  4^2, 
92  P.  493. 

Mere  general  threats,  made  under  such 
ciii  umstaiices,  or  at  such  a  time,  that 
they  cannot  be  reasonably  construed  as 
beinj;  made  apainst  the  defendant 
arc  not  admissible.  Olive  r.  S..  8U|>ra. 
785-54  S.  V.  Ilanlon,  3S  Mont.  557, 
100    I'.    1035. 

785-50  S,  V.  Beckner.  194  Mo.  2S1, 
91  S.  W.  S92;  S.  r.  Hnnlnn.  3'<  Mont. 
557,  TOO  P.  1035;  Dowell  r.  S.  (Tex. 
Cr.),  126  S.  W.  871.     Contra  if  against 


an  individual  other  than  accused. 
Spencer  i.  S.,  59  Tex.  Cr.  217,  128  S. 
W.   118. 

Incompetent  otherwise. — Harbour  r.  S., 
14")  Ala.  lo3,  37  .^.  :;3'i. 
785-58  Threats  ai^ainst  those  associ- 
ated with  defendant,  admissible.  Wheel 
er  r.  (\,  120  Kv.  G97,  27  Ky.  L.  R. 
lo'to,  S7  S.  W.  lioG. 
785-59  Turner  v.  S.,  160  Ala.  40,  49 
S.  828;  Gibson  v.  S.,  6  Ala.  App,  9,  60 
S.  532;  Ri.I-ell  f.  S.,  1  Ala.  App.  94, 
55  S.  327;  Ware  r.  C,  140  Kv.  534,  131 
S.  W.  269;  Hellard  r.  C,  119  Kv.  445, 
27  Ky.  L.  R.  115,  84  S.  W.  329;  S. 
r.  Hanlon,  38  Mont.  557,  100  P.  1035; 
S.  V.  Greaves,  243  Mo.  540,  147  6.  W. 
973;  Rogers  r.  S.,  8  Okla.  Cr.  226,  127 
P.  36,5;  Foster  r.  S.,  8  Okla.  Cr.  139, 
126  P.  835;  Green  r.  IT.  S..  2  Okla.  ^r. 
55,  101  P.  112;  Kemper  r.  S.,  63  Tex. 
r-r.  1.  138  S.  W.  10:?5;  Shelton  c.  S.,  56 
Tex.  Cr.  265,  119  S.  W.  S62. 
And  see  vol.  3,  p.  128,  and  supplement 
thereto. 

786-61  Jackson  r.  S.,  103  Ark.  21, 
145  S.  W.  559;  Brooks  r.  S.,  85  Ark. 
376,  108  S.  W.  205;  Burton  r.  S.,  82 
Ark.  595,  102  S.  W.  362;  Warford  r. 
P.,  41  Colo.  203.  92  P.  24;  S.  r.  King. 
213  Mo.  560,  102  S.  W.  515;  S.  r.  Birka, 
199  Mo.  263,  97  S.  W.  578;  S.  r.  Whit- 
worth,  47  Mont.  424.  133  P.  364;  Rog- 
ers r.  S.,  8  Okla.  Cr.  226,  127  P.  365; 
Morris  r.  Tv..  1  Okla.  Cr.  617,  99  P. 
760;  Carver  r.  S.  (Tex.  Cr.),  148  S.  W. 
746;  McMillan  r.  S.  (Tex.  Cr.),  143  S. 
W.  1174;  Fielding  V.  S.,  48  Tex.  Cr.  334. 
87  S.   W.   1044. 

786-63  Martin  r.  S.,  144  Ala.  8.  40 
S.  275;  Oates  r.  S.,  1.56  Ala.  99.  47 
S.  74;  8.  V.  Harris,  131  I^-i.  616.  59  S. 
1009;  S.  V.  Bouvv,  124  La.  1054.  44 
S.  849;  S.  f.  Coleman.  119  La.  669.  44 
S.  338;  S.  r.  Hanlon,  38  Mont.  557.  100 
P.  1035;  Reed  V.  S.,  2  Okla.  Cr.  5S9,  103 
P.  1042;  Glover  c  S.  (Tex.  Cr.),  107  8. 
W.    854. 

Instruction  requiring  proof  deceased 
was  daii;:eroiis  in  addition  to  proof  of 
acts  indi<-ating  intention  to  execute 
threats,  erroneous.  St.  <^'lair  r.  S..  49 
Tex.  Cr.  479,  92  S.  W.  10fl5. 
Posse.ssion  of  weapon  by  defendant 
cannot  bo  explaineil  as  being  due  to 
threats  of  deceased  in  absence  overt 
act.  S.  r.  Kennedy,  217  Mo.  52S.  106 
S.   W.  57. 

786-64  .Tones  r.  S.  (Ala.).  61  S.  434j 
Oates  r.  S..  156  Aln.  99.  47  S.  74;  Dunn 
r.  S.,  143  Ala.  67,  39  S.  147;  Fleming  r. 
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S.,  150  Ala.  If),  43  S.  219;  Foster  r.  S., 
8  Okla.  Cr.  139,  126  P.  835;  Reed  v.  S., 
2  Okla.  Cr.  5S9,  103  P.  1042. 
Inadmissible  where  defendant  not  en- 
titled to  invoke  self-defense.  Skipper 
V.  S.,  144  Ala.  100,  42  S.  43.  Or  where 
undisputed  evidence  shows  him  the  ag- 
gressor. Black  V.  S.,  84  Ark.  121,  104 
S.   W.    1104. 

Predicate  must  be  laid.  S.  v.  Miller, 
12.1  La.  254,  51  S.  189. 
787-66  Stokes  v.  Tv.,  14  Ariz.  242, 
127  P.  742;  Burton  V.  S.,  82  Ark.  595, 
102  S.  W.  362;  S.  r.  Stockman,  82  S.  C. 
388,  64  S.  E.  595;  Jay  v.  S.,  52  Tex. 
Cr.  567,  109  S.  W.  131. 
787-67  S.  V.  Creste  (Del.),  86  A. 
214;  Morris  r.  Tv.,  1  Okla.  Cr.  617,  99 
P.  760;  Lundy  v.  S.,  59  Tex.  Cr.  131, 
127  S.  W.  1032. 

Details  of  conversation  in  which  threats 
communicated  to  defendant,  inadmissi- 
ble. Bluett  f.  S.,  151  Ala.  41,  44  S. 
84. 

787-69  S.  v.  Harris,  131  La.  616,  59 
S.  1009;  Dobbs  V.  S.,  54  Tex.  Gr.  553, 
113  S.  W.  923. 

788-71  It  would  not  be  competent  to 
proA'e  what  the  witness  told  the  defend- 
ant's wife  about  the  threats,  in  the 
absence  of  any  evidence  going  to  show 
that  the  threats  were  communicated. 
Barlew  v.  S.,  5  Ala.  App.  290,  57  S. 
601. 

788-72  S.  V.  Price,  158  N.  C.  641,  74 
S.  E.  587. 

788-73  Turner  v.  S.,  160  Ala.  40,  49 
S.  828;  Carter  t:  S.,  108  Ark.  124,  156 
S.  W.  443;  Jackson  v.  S.,  103  Ark.  21, 
145  S.  W.  5.>9;  Duncan  f.  S.,  171  Ind. 
444,  86  N.  E.  641;  S.  V.  Johnson  (Ta.), 
144  N.  W.  303;  S.  f.  Jackson,  156  la. 
588,  137  N.  W.  1034;  Hargis  v.  C,  135 
Ky.  578,  123  S.  W.  239;  S.  r.  Barksdale, 
122  La.  788,  48  S.  264,  cit.  the  text? 
Echols  V.  S.,  99  Miss.  683,  55  S.  485; 
S.  V.  Jones,  48  Mont.  505,  139  P.  441; 
S.  V.  Whitworth,  47  Mont.  424,  133  P. 
364;  S.  r.  Blackwell,  162  N.  C.  672,  78 
S.  E.  316;  Kirklin  v.  S.  (Tex.  Cr.),  164 
S.  W.  1016;  Pate  v.  S.,  54  Tex.  Cr.  491, 
113  S.  W.  757.  See  supra,  767-67,  "Un- 
communicated  Threats;"  Wilson  v.  S., 
140  Ala.  43,  37  S.  93;  Warrick  v.  S., 
125  Ga.  133,  53  S.  E.  1027;  Neathery  v. 
P.,  227  111.  110,  81  N.  E.  16;  Wheeler 
V.  C.  120  Kv.  697,  27  Ky.  L.  R.  1090, 
87  S.  W.  1106  (against  defendant's  as- 
sociates in  killing). 
788-71     S.   v.  Blee,   133   la.   725,   111 


X.  W.  19;  S.  r.  Baldwin,  155  N".  C. 
494,  71    S.  E.   212. 

789-75  Wilson  v.  S.,  140  Ala.  43,  37 
S.  93;  Warford  v.  P.,  41  Colo.  203,  92 
P.  24;  S.  V.  Whitworth,  47  Mont.  424, 
133  P.  364;  Summers  v.  S.  (Tex.  Cr.), 
148  S.  W.  774;  Buckner  v.  S.,  55  Tex. 
Cr.  511,  117  S.  W.  802. 
789-76  Howard  r.  S.,  172  Ala.  402, 
55  S.  255;  Cruinpton  v.  S.,  167  Ala.  4, 
52  S.  605;  Quinn  v.  S.,  1  Ala.  App.  116, 
55  S.  450;  S.  v.  Baldwin,  155  N.  C. 
494,  71  S.  E.  212;  Buckner  r.  S.,  55  Tex. 
Cr.  511,  117  S.  W.  802;  Sue  r.  S.,  52 
Tex.  Cr.  122,  105  S.  W.  804.  See  also 
P.  V.  Brown,  15  Cal.  App.  393,  114  P. 
1004. 

790-78  Black  r.  S.,  84  Ark.  121,  104 
S.  W.  1104.  And  see  Martin  v.  S.,  144 
Ala.  8,  40  S.  275;  Fleming  v.  S.,  150 
Ala.  19,  43  S.  219;  Oates  v.  S.,  156 
Ala.  99,  47  S.  74;  Brooks  v.  S.,  85  Ark 
376,  108  S.  W.  205;  S.  f.  Peace,  121 
La.  1071,  47  S.  28. 
790-79     Bovett  v.  S.,  8  Ala.  App.  93, 

62  S.  984;  Pressley  V.  S.,  132  Ga.  64,  63 
S.  E.  7S4;  P.  V.  Terrell,  262  111.  138,  104 
K.  E.  264;  Guy  v.  S.,  37  Ind.  App.  691, 
77  N.  E.  855;  S.  r.  Harris,  131  La.  616, 
59  S.  1009;  S.  v.  Davis,  123  La.  133,  43 
S.  771;  S.  v.  Hanlon,  38  Mont.  557,  100 
P.  1035;  S.  V.  Seaduto,  74  N.  J.  L.  289, 

65  A.  908. 

792-82     S.  V.  Robiehaux,  121  La.  860, 

46   S    S8S 

792183  "  Fallon  v.  S.,  5  Ga.  App.  659, 

63  S.  E.  806. 

792-84  Rouse  v.  S.,  135  Ga.  227,  69 
,S.  E.  ISO;  Sinclair  r.  S.,  87  Miss.  330, 
39  S.  522;  Pate  v.  S.,  54  Tex.  Cr.  491, 
113  S.  W.  757;  McMillan  v.  S.  '(Tex. 
Cr.),  143  S.  W.  1174.  See  supra,  767- 
67. 

795-90  Dixon  v.  S.,  12  Ga.  App.  17, 
76  S.  E.  794;  Lindsay  v.  S.,  138  Ga.  818, 
76  S.  E.  369;  Pride  V.  S.,  133  Ga.  438, 

66  S.   E.   2.59. 

■Unsworn  statement  of  defendant  not 
technicallv  evidence.  Roberson  v.  S., 
12  Ga.  App.  102,  76  S.  E.  752. 
795-91  Self-serving  declarations  of 
accused  as  to  threats  made  by  deceased, 
inadmissible.     Noel   v.   S.,   161    Ala.   25, 

AC)    G      S^4 

795-92  '  S.  V.  Hich,  116  La.  79,  40  S. 

538. 

795-93  S.  V.  Davis,  123  La.  133,  48 
S.  771. 

795-94     S.  r.  Davis,  supra. 
Any  witness  who  heard  them  may  tes- 
tify to   threats;    fact  witness  a  prosti- 
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tuto  poes  meroly  to  weight  of  testi 
riicnv.  S.  r.  Juekiiian,  29  Ncv.  403,  91 
I*.  UZ. 

79G-96  Price  f.  S.,  1  Okla.  Cr.  3r,g, 
'^  I'.  4i7;  Williams  r.  S.  (Tex.),  HS 
S.  \V.  763;  Hart  r.  S..  37  Tex.  Cr.  21. 
121  S.  W.  508.  See  Lvnch  v.  P.,  33 
Colo.  12S,  79  P.  1015. 
70«-98  Price  r.  S.,  1  Okla.  Cr.  3"S, 
»S  V.  447;  Hart  r.  S..  57  Tex.  Cr.  21, 
121  S.  W.  508  (imnuiterial,  if  motivo 
for  niakiiijr  throats  shown,  (le<oaHo<l  ar- 
restofl  for  doing  ai-t  out  of  which  diffi- 
ciilty  between  him  and  accused  orig- 
inated). 
706-99     Griffin   r.  S.,   165   Ala.  29,  50 

y.  'j(i-2. 

796-1  Threats  by  prosecutor  may  he 
rebutted  by  showing  ilefendant  hail 
been  entertained  at  his  home  and  well 
treated,  and  this  in  turn  may  be  shown 
to  be  untrue.  Cunningham  r.  S.,  ^9 
Nfiss.  35G,  42  S.  172.  Com;).  Watson 
r.  P..,  52  Tex.  Cr.  85,  105  S.  W.  509. 
T96-3  Taylor  r.  S.,  121  Ga.  348,  49 
-.   K.  303. 

797-9  Stafford  v.  S.,  50  Fla.  134,  39 
^.  10(5,  other  and  more  recent  threats 
having  ]»cen  admitted. 
797-11  S.  r.  McKellar,  ?5  S.  C.  23R. 
67  S.  E.  314,  competent  if  made  im- 
mediately after  difliculty,  though  not 
at    jdace    thereof. 

Nature  of  threat  and  its  inducing  cause 
mav  be  shown;  whole  conversation  in 
which  it  was  made,  admissible.  Ad 
runs  r.  S.,  47  Tex.  Cr.  347,  84  S.  W. 
•:!l. 

798-12  Carter  r.  S.,  109  Ark.  124. 
15fi  S.  W.  443;  Morris  r.  Ty.,  1  Okla. 
Cr.  017,  99  P.  700;  Pollard  r.  S..  38 
T.x.  Cr.  299.  12"  S.  W.  390. 
Threats  by  third  person  admissible 
where  they  constitute  jtart  of  series  of 
events  leading  up  to  the  killing.  S. 
r.  riilTord.  59  W.  Va.  1,  52  S.  K.  PSl. 
May  be  shown  if  there  was  least  de- 
iree  of  concerted  action  by  him  ftnd 
mother  against  accused.  Magan  r.  C. 
fKv.),  119  S.  W.  73 1  (if  made  known 
to  accused);  Price  r.  S..  1  Okla.  Ct.  35S, 
9<^  P.  447.  Communicated  threats  of 
third  person  previous  to  time  he  and 
Icceased  threatened  defendant  may  be 
'•roved  though  conspiracy  did  not  exist 
Itetween  deceased  and  person  who 
made  threats.  8.  r.  Horseman,  52  Or. 
'72.  91   P.   135. 

708-1II      .Admissible    when    third    per- 
son is  killed  in  same  transaction      Sec 


Xcwton  r.  C,  31  Kv.  L.  R.  327,  102  S. 

W.   264. 

798-15     Tetterton  r.  C,  28  Ky.  L.  B. 

140,   S9   S.   W.   8. 

798-16     S.  r.  HenncsBy,  29  Nev.  320, 

90  P.  221. 

798-17  Gillis  r.  S..  8  Ga.  App.  696,  70 
S.  E.  53;  Wheat  r.  C.  ^Kv.).  11«  S.  W. 
264;  S.  r.  Eastham,  240  Mo.  241.  144 
S.  W.  492.  See  S,  c.  Turner,  246  Mo. 
599,  152  S.  W.  313. 

Where  third  person  w.-.  .r  de- 

fendant cannot  justify  1  evi- 

dence of   di  fenso  of  su.  ii    ii.i.i   )>crtton 
is    incompetent.      See    .\dams    r.    8.,   48 
Tex.  r-r.   452,  93  S.   W.  116. 
Particulars    of   original    ilifficulty    with 
the    third    person,    immediately    preced- 
ing the  killing,  admissible.     Sanford  V. 
S.,  143  Ala.  7S,  39  S.  370. 
798-18     Threats  against  third  person 
are  competent.     Wheeler  r.  C,  27    Ky. 
L.  T?.   1091,  87  S.   W.   1106;   S.  r.  Hen- 
nessv.  29  Xev.  320,  90  P.  221. 
799-19     X'.    S.    r.    Fit/gcraid,    2    Phil. 
Isl.    no.     Soe  infra,  SOn  I's. 
Evidence    must    tend    to    throw    some 
light    upon    guilt    or    innocence    of    ac- 
cused.    Campbell    r.   Tv..    14   .\rir.   109, 
125  P.  717. 

Illicit  relation  of  deceased  with  wife 
of  accused  inav  be  shown.  U.  8.  C. 
An.heta,  1  Phil.  Isl.  3*1. 
800-21  Po.ly  of  decedent  may  bo 
disi'iterred  for  examination  where  self- 
defense  pleaded  and  evidence  con- 
flicts as  to  who  was  aggressor.  Gray 
r.  S.,  .-,5  Tex.  Cr.  9i\  IIJ  S.  W.  635. 
800-24  Contra,  S.  r.  Tr, ,.  .',,-.1  rtfi  W, 
Va.  114,  66  S.  E.  no,  ;;  iijan- 

ied  by  acts  showing  pu  ;  ;o  vio- 

lence   to   accused. 

Insults  to  defendant's  wife  may  bo 
shown.  Hobbs  r.  S.,  55  Tex.  Cr.  299, 
117  S.  W.  Sll.  If  accused  shows  in- 
sult by  deceased  to  his  wife  state  mav 
show  former  exposed  wife  to  insult. 
Caples  r.  S..  3  Okla.  Cr.  72.  104  P.  493. 
The  influence  of  insults  ofl'ered  by  de- 
censed  to  wife  of  accused  Is  renewed  by 
latter's  admission  of  them,  so  as  to 
render    it    imn  '      '  •'! 

believed   wife"  '1 

to  excuse  dela^  m  ■A^^■.^■^  ui'mi  Wnin. 
Akin  r.  8.,  56  Tex.  Cr.  324,  119  S.  W. 
«63. 

Nothing  less  than  a.wsult  by  deceased 
will  reduce  murder  to  manslaughter. 
Brnntlev  P.  8.,  5  Oa.  App.  458,  63  8. 
E.    51 1>." 
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Threats  by  deceased  cannot  be  proved 
"vvliore  murder  committed  witli  delibera- 
tion and  i^remeditation.  Thompson  v. 
S.,  88  Ark.  447,  114  S.  W.  1184. 
800-28  U.  S.  V.  Abelinde,  1  Phil.  Isl. 
568. 

Aggravating  circumstances  must  be  as 
fullv  proved  as  the  crime.  U.  S.  v. 
Alvarez,  3  Phil.  Isl.  24;  U.  S.  v.  Per- 
don,  4  Phil.  Isl.  141;  U.  S.  v.  Eana,  4 
Phil.  Isl.  231;  U.  S.  V.  Ulat,  7  Phil.  Isl. 
559. 

801-29  S.  V.  Washelesky,  81  Conn. 
22,  70  A.  62;  S.  V.  Blount,  124  La.  202, 
50  S.  12;  U.  S.  V.  Cabe,  1  Phil.  Isl. 
265. 

801-31  C.  V.  Deitrick,  221  Pa.  7,  70 
A.  275  (if  he  gives  notice  to  defendant 
he  will  not  call  a  particular  witness) ; 
Davis  V.  S.,  57  Tex.  Cr.  545,  124  S. 
W.  104.  See  vol.  14,  p.  570. 
801-32  P.  r.  Deitz,  86  Mich.  419,  49 
N.  W.  296;  C.  r.  Nosti,  18  Pa.  Dist.  356. 
802-36  Contra,  in  discretion  of  court, 
if  relations  existing  between  witness 
and  defendant  suspicious  and  former 
has  made  conflicting  statements.  Dil- 
lon r.  S.,  137  Wis.  655,  119  N.  W.  352. 
"The  state  cannot  be  forced  to  intro- 
duce any  particular  witnesses  in  the 
proof  of  its  case,"  though  those  called 
had  not  seen  the  affrav.  Lard  v.  S., 
54  Tex.  Cr.  570,  113  S.  W.  762. 
The  only  eye  witness  need  not  be  of- 
fered by  state.  Harper  v.  S.,  131  Ga. 
771,  63  S.  E.  339. 

802-37  A  subpoenaed  witness  need 
not  be  sworn  if  state  has  reason  to 
believe  he  will  not  testify  to.  the  truth. 
S.  V.  Brady,  124  La.  951,  50  S.  806. 


HUSBAND  AND  WIFE 

Extent  of  agency,  80S-6;  Fraudulent 
conveyance  hy  husband,  813-19;  Defense, 
815-27;  Estoppel  to  claim  ownership, 
825-55;  Improvements,  827-60;  Excep- 
tions to  rule,  899-3. 

807-1  Eauers,  etc.  Co.  v.  Berthiaume, 
21  Cal.  App.  670,  132  P.  596,  833; 
Rheam  v.  Martin,  26  App.  Cas.  (D.  C.) 
181;  Larson  v.  Carter,  14  Ida.  511,  94 
P.  825;  McNemar  v.  Cohn,  115  111.  App. 
31;  Lindsley  v.  Smith,  150  Mich.  543, 
114  N.  W.  340;  Cox  v  R.  Co.,  Ill  Mo. 
App.  394,  85  S.  W.  989;  Black  v.  Mc- 
Quaid,  75  N.  J.  L.  639,  68  A.  102; 
Vucci  V.  Pellettieri,  111  N.  Y.  S.  784; 
Francis  v.  Reeves,  137  N.  C.  269,  49  S. 
E.   213;    Smith    v.   Olivarri    (Tex.   Cr.), 


127  S.  W.  235.  See  also  Porter  v.  Ter- 
rell, 2  Ga.  App.  269,  58  S.  E.  493;  Gulli- 
ford  V.  McQuillen,  75  Kan.  454,  89  P. 
927. 

No  presumption  of  authorization  of  hus- 
band of  stockholder  to  represent  her 
at  meeting.  Steele  v.  Co.,  42  Colo.  529, 
95  P.  349. 

807-2     Gero  v.  Abbott,  157  Mich.  57^, 

122  N.  W.  307;  S.  v.  Dickmann,  146  Mo. 
App.  396,  124  S.  W.  29;  Nugent  v.  New 
York,  58  Misc.  453,  111  N.  Y.  S.  438; 
Henderson  v.  S.,  55  Tex.  Cr.  640,  117 
S.  W.  825. 

807-4  Copeland  v.  Lumb.  Co.,  4  Ala. 
App.  230,  57  S,  124;  Sanders  v.  Browa 
145  Ala.  665,  39  S.  732;  Dussoulas  V 
Thomas,  6  Penne.  (Del.)  1,  65  A.  590 
Davidson  v.  Slack,  143  la.  104,  120  N 
W.  109;  Ellerslie  Planting  Co.  V.  Black 
man,  129  La.  948,  57  S.  279;  O 'Connell 
V.  Casey,  206  Mass.  520,  92  N.  E.  804 
Walder  v.  English,  137  App.  Div.  43 
122  N.  Y.  S.  1;  Roberts  v.  Little,  18  N 
D.  608,  120  N.  W.  563.  And  see  Thomp 
son  V.  Brown,  121  Ga.  522,  59  S.  E.  223 
Where  all  consideration  of  debt  reaches 
wife  as  accession  to  separate  estate 
and  she  retains  and  enjoys  it,  only 
slight  evidence  of  husband's  agency 
in  contracting  debt  necessary.  Pink- 
ston  l:  Co.,  123  Ga.  302,  51  S.  E.  387. 
Comp.  Cornelia,  etc.  Co.  v.  Wilcox,  129 
Ga.  522,  59  S.  E.  223. 
808-5  Larson  v.  Carter,  14  Ida.  511, 
94  P.  825;  Nugent  V.  New  York,  5S 
Misc.  453,  111  N.  Y.  S.  438.  Contra 
under  statute,  but  presumption  of 
agency  overcome  by  jaroof  of  gift. 
Wvatt  V.  Scott,  84  Ark.  355,  105  S. 
W.   871. 

Though  agency  of  husband  presumed 
from  taking  charge  of  wife  's  property, 
no  presumption  of  agency  in  buying 
other  property.  Du  Bose  v.  Gladden, 
75  S.  C.  78,  55  S.  E.  152. 
808-6  See  Harding  v.  Harding  (Ky.), 
116  S.  W.  305. 

Implied  authority  of  wife  in  husband's 
extended  absence  extends  to  those 
things  customarily  delegated;  but  not 
to  conveying  real  estate.  Evans  v.  Co., 
130  Wis.  189,  109  N.  W.  952. 
809-7  Meyer  v.  Frenkil,  116  Md.  411, 
82  A.  208;  Feiner  v.  Boynton,  73  N.  J. 
L.  136,  62  A.  420;  De  Brauwere  V. 
De  Brauwere,  144  App.  Div.  521,  129 
N.  Y.  S.  587;  Valois  v.  Gardner,  122 
App.  Div.  245.  106  N.  Y.  S.  808;  Ruhl 
V.  Heintze,  97  App.  Div.  442,  89  N.  Y. 
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S.  1031.  See  Ponder  r.  Morris,  152  Ala. 
531,  44  S.  6.11, 

Contrary  may  be  shown. — Goodson  i". 
Powell,  9  <;a.  App.  VJ7,  71  S.  E.  705. 
8<>y-9  Mattar  Bros.  r.  Wather,  99 
Ark.  329,  138  S.  W.  45.1;  Cooper  v.  Has- 
eltine,  50  Ind.  Ajtp.  400,  9S  X.  E.  437; 
Schwartz  r.  Cohn,  129  N.  Y.  S.  404; 
Pro.tor  V.  Woodruff,  119  X.  Y.  S:  232. 
810-11  Suthorin  v.  Chesney,  S5  Kan. 
122,  116  P.  254;  Peacock  v.  Xowton, 
144  Ky.  552,  139  S.  W.  791;  Mack  v. 
Engel,  1G5  Mich.  540,  131  N.  W.  92; 
Cox  r.  R.  Co.,  Ill  Mo.  App.  394,  85 
S.  \V.  9^9. 

Ratification  of  acts  of  husband. — ^a^'e 
&  Crow  r.  Perry  (Te.x.  Civ.),  142  S. 
"W.  75. 

Wife's  declared  intention  of  building 
house,  p;i^  iiHMit  liy  hor  on  account  of 
materials  and  fact  of  sale  on  lier  credit 
si<inificant.  Limislev  r.  Smith,  150 
Mich.  543,  114  X.  W.  340. 
81(M3  Sec  Talbovs  v.  Byrne,  109 
Minn.  412,  124  X.  W.  15.  Comp.  Kis- 
singer V.  Jacobs,  113  X.  Y.  S.  819,  and 
sec  Ooro  »".  Abbott,  157  Mich.  573,  122 
X.  W.  307. 

Acts  and  words  of  wife  showinjr  au- 
thorization or  ratification,  sudicicnt. 
Black  v.  McQuaid,  75  X.  J.  L,  639,  6S 
A.    1  )2. 

Admission  that  wife  was  jrivon  money 
to  pay  for  articles  j)rcvioiisiy  ]>urcliase.I 


denee  thereof  relied  on,  Broussard  r. 
Lawson  (Te.x.  Civ.),  124  S.  W.  712. 
Wife's  title  to  property  levied  on  as 
hiisban^l 's  iiiii>,t  be  shown  by  evidence 
not  admitting  of  reasonable  doubt. 
.Jenkins  v.  Courtright,  39  I'a.  Super. 
232. 

Direct  contracts  cannot  be  made. — Cros- 
bv  r.  Clem,  209  Mass.  193,  95  X.  E. 
297. 

812-16  Donlon  r.  Donlon,  154  App. 
Div.  212,  138  X.  Y.  S.  1039. 
812-17  Yordi  r.  Yordi,  6  Cal.  App. 
20,  91  I'.  348;  Donlon  r.  Donlon,  154 
App.  Uiv.  212,  138  X.  Y.  S.  1039;  Mas- 
sey  r.  Rae,  18  X.  D.  409,  121  X.  W. 
75.  See  Mahan  r.  Schroeder,  236  III. 
392,  86  X.  E.  97. 

813-18  Murdock  v.  Murdock,  121  111. 
Ai>p.  429;  Colbert  r.  Kind's.  231  III. 
4114,  83  X'.  E.  274  (recognizinj;  doc- 
trine, but  holding  agreement  not  so 
unreasonable  and  unfair  as  to  warrant 
presumj)tion  afrainst  validitv) ;  Tilton 
V.  Tilton,  130  Ky.  2S1,  113  S.  W.  134; 
Donaldson  v.  Donaldson,  249  Mo.  228, 
155  S.  \V.  791;  Rieger  v.  Schaible,  81 
Neb.  33,  115  N.  \V.  560,  17  L.  R.  A. 
(X.  S.)  866  (holding  interest  reserved 
not  so  disproportionate  as  to  raise  pre- 
sumption of  disgui.sed  concealment  by 
husband).  Comp.  X'esmith  i\  Piatt,  137 
la.  292,  114  X.  W.  1053.  See  Egger  r. 
Eg-or,  225   Mo.   ll'^   123   S.   \V.   928. 


by   her   significant.     Proctor    i".    Wood-    Antenuptial       agreement.  —  Mines       r. 


ruff,  119  X.  Y.  S.  232, 

810-13     <'hamberlain     r.    Brown.    141 

la.    540,    120    X.    W.    334;    Hawkins    r. 

Windhorst,  77  Kan.  674,  96  P.  48.  Comp. 

Ham    r.    Brown,   2   Ga.   App.   71,  58   S. 

E.  316. 

Performance  of  like  acts  by  husband 

cannot   be   shown    unless   wife   knew   of 

them.     Xewton  Centre  T.  Co.  V.  Stuart, 

201    Mass.  2S8,  87  X.  E.  630. 

811-14     McXemar    r.    Cohn,    115    TU. 

App.  31;   Lindslev  r.  Smith.   150   Mich. 

543.  114  X".  W.  340.     See  Ham  r.  Brown, 

2  Cn.  Aj.p.  71,  5S  S.  E.  316. 

811-15     Spradling    r.    Si)radling,    101 

Ark.    451,    142    S.    W.    848;    Mathv   r. 

Mathy,    88    Ark.    56.    113    S.    W.    1012; 

Lcimgruber     v.    Leimgrubcr,     172     Ind. 

370,    86    N.    E.    73;    Wilson    V.    Mullins 

(Kv.),  119  S.  W.  1180;   Massev  r.  Rao, 

18  N,  D.  409,   121    N.  W.   75   (wife  to 

husband);   Montgomery  r.  ^fontgomorv 

(Okla.).    139    P.    2SS;    Eason    v.   Lvons, 

114   V.n.   390.  76  S.   E.  957. 

Wife  must  establish  husbgnd's  Indebt- 


Phee,  251  111.  60,  OS  X.  E.  260. 
813-19     Tilton  r.  Tilton,  130  Kv.  281, 
113  S.  W.  131. 

Wife  must  show  ignorance  at  time  of 
marriage,  of  pre  nu|itial  conveyance  by 
her  husband  and  reliance  on  prosj)eet- 
ive  riglits  in  property  as  inducement 
to  marriage.  Bell  r.  Dufur,  142  la.  701, 
121   X.  W.  510. 

813-20  Xote  and  bill  of  sale  exe- 
culod  by  husband  sufTicient  evidence  of 
indebtedness  to  wife  and  of  sale  of 
property  to  her  in  satisfaction  thereof. 
Broussard  r.  Lawson  (Tex.  Civ.),  124 
S.  W.  712. 

813-21  Perkins  r.  Morgan.  36  Colo. 
360,  85  P.  640;  Oatman  r.  W.itrous.  120 
Ai)p.  Div.  66.  105  X.  Y.  S.  174;  Kllen- 
bogen  r.  Slocum,  121  X.  Y.  S.  1110. 
Question  of  agency  is  of  fact.  Wana- 
inaker  c.  Weaver.  176  X.  Y.  75.  68  X'. 
E.  135,  65  L.  R.  A.  529.  98  Am.  St. 
621. 

Liability  of  husband  married  since 
1*^77.  for  goods  purchased  by  wife,  may 


edness    to    her    and    execution   of  evi-  ■  rest  upon  express  promise  to  pay  there- 
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for,  breach  of  duty  to  provide  neces- 
saries, as  at  common  law,  or  obligation 
imposed  by  statute.  Fitzmaunce  v. 
Buck,  77  Conn.  390,  59  A.  4Lj. 
Wife  requesting  medical  treatment  for 
infant,  presumed  she  did  so  as  agent. 
Howell  V.  Blesh,  19  Okla.  260,  91  P. 
893. 

813-22  Feiner  v.  Bovnton,  73  N.  J. 
L.  186,  62  A.  420;  Pickhardt  v.  Pratt 
55  Misc.  231,  105  N.  Y.  S.  236;  McQel- 
land  V.  Lynch,  98  N.  Y.  S.  640.  €omp. 
Edminston  P.  Smith,  13  Ida.  645,  92 
P.  842. 

814-23  McKee  v.  Cunningham,  2 
Cal.  A  pp.  684,  84  P.  260;  Steinfield  v. 
Girrard,  103  Me.  151,  68  A.  630;  Pick- 
hardt V.  Pratt,  55  Misc.  231,  105  N.  Y. 
S.  236;  Levison  v.  Davis,  212  Pa.  148, 
61  A.  819.  Comp.  Moore  r.  Rose,  130 
Mo.  App.  668,  108  S.  W.  1105,  holding 
refusal  to  charge  jury  to  effect  stated 
in  text  correct. 

Where  there  Is  no  overt  separation  and 
wife  continues  to  reside  in  home  pro- 
vided, presumption  of  agency  to  pledge 
husband's  credit  for  necessaries  exists. 
Ball  V.  Lovett,  98  N.  Y.  S.  815. 
Expense.s  incurred  by  wife  in  prosecut- 
ing divorce  suit,  no  implied  authority 
to  pledge  husband's  credit  therefor. 
Zent  V.  Sullivan,  47  Wash.  315,  91  P. 
1088. 

814-24  Morgenroth  v.  Spencer,  124 
Wis.  564,  102  N.  W.  1086. 
Wife  insane,  no  implied  liability  of  hus- 
band for  care  while  in  asylum.  Rich- 
ardson V.  Stuesser,  125  Wis.  66,  103  N. 
W.   261. 

814-25  See  Baker  v.  Oughton,  130 
la.  35,  106  N.  W.  272. 
Wife  living  separate  from  husband  as 
result  of  his  desertion,  agency  implied 
in  her  to  purchase  necessaries  on  his 
credit;  burden  on  plaintiff  to  prove  de- 
sertion. Clothier  v.  Sigle,  73  N.  J.  L. 
419,   63   A.   865. 

814-26  Demand  for  pasrment  upon 
husband  is  circumstance  to  be  consid- 
ered in  determining  to  whom  credit 
was  given.  Blendermann  v.  Mann- 
Wray,  108  N.  Y.  S.  700,  action  against 
wife. 

A  pass  book  in  possession  of  wife  ad- 
missible to  show  to  whom  credit  given. 
Blendermann  v.  Mann-Wray,  115  N.  Y, 
S.  1081. 

Money  furnished  wife  on  husband's 
credit  after  giving  notice  of  no  liabil- 
ity for  her  debts  cannot  be  recovered 
unless  proof  of  his  financial  condition 


be  made,  his  failure  to  provide  for  her 
and  that  money  was  advanced  for  'nec- 
essaries. Klopfer  V.  Mittenthal,  117 
N.  y.  S.  93. 

815-27  Mellanson  v.  Mellanson,  113 
111.  App.  81;  Bartlow  v.  Bartlow,  114 
111.  App.  604;  J$:urz  v.  Kurz,  119  Mo. 
App.  53,  96  S.  W.  242;  Chapman  v. 
Chapman,  74  Neb.  388,  104  N.  W.  880; 
Bond  V.  Bond,  45  Wash.  511,  88  P.  943 
(evidence  sufficient).  See  Faller  v. 
'  Faller,  146  Mich.  84,  109  N.  W.  47. 
Neglect  to  provide  support  musi  be 
shown  to  maintain  action.  Lathrop  V. 
Lathrop,  78  Conn.  650,  63  A.  ol4. 
To  defeat  wife's  claim  for  support  on 
ground  of  voluntary  abandonment  of 
husband's  domicile,  abandonment  must 
be  shown  by  cogent  proof.  Price  V. 
Price,  75  Neb.  552,  106  N.  W.  657. 
Defense. — Upon  prosecution  for  wife 
abandonment  defendant  may  show  they 
had  entered  into  voluntary  agreement 
to  live  separate  and  apart.  Virtue  v. 
P.,  122  111.  App.  223.  See  Clark  v. 
Clement,  71  N.  H.  5,  51  A.  256. 
815-28  Tavlor  v.  Tavlor,  108  Md. 
129,  69  A.  632.  See  Cuthbertson  v.  S., 
72  Neb.  727,  101  N.  W.  1031. 
What  constitutes  good  cause  is  ques- 
tion of  law.  Existence  need  not  be 
known  to  husband  at  time  he  aban- 
dons wife,  but  may  be  shown  if  in- 
formation thereof  came  to  him  there- 
after. S.  V.  Stout,  139  la.  557,  117  N. 
W.   958. 

816-29  Comp.  Eckerson  v.  Mitchell, 
74  N.  J.  L.  347,  68  A.  81;  Goetting  v. 
Normoyle,  191  N.  Y.  368,  84  N.  E.  287. 
Likelihood  wife  will  become  public 
charge  must,  be  shown.  P.  v.  De  Wolf, 
133  App.  Div.  879,  118  N.  Y.  S.  75. 
816-31  Circumstantial  evidence  suffi- 
cient. S.  V.  Williams,  136  Mo.  App. 
304,  116  S.  W.  1128. 
Declarations  of  accused,  showing  at- 
tachment for  another  woman,  compe- 
tent. S.  V.  Morgan,  146  la.  298,  125  N. 
W.   166. 

Absence  of  good  cause  for  failure  to 
support  may  be  shown  by  proof  of  de- 
fendant's earnings  and  other  facts 
from  which  it  may  be  inferred.  S.  v. 
Dvoracek,  140  la.  266,  118  N.  W.  399. 
816-32  Wife's  adultery  cannot  be 
proved  bv  hearsay  or  rumors.  Carnley 
V.  S.,  162"  Ala.  94,' 50  S.  362. 
Refusal  of  wife  to  live  with  husband 
may  be  shown,  and  willingness  and 
abilitv  to  support  her.  P.  v.  Flewellyn, 
111   N.  Y.  S.  621. 
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816-33  S.  V.  McPherSon,  72  Wash. 
?>7\,  ]:J0  J'.    i<]. 

If  abandonment  of  wife  and  child  is 
alleged  proof  must  coiilonii,  ami  evi- 
dence of  marriage  and  paternity  of 
child  necessary.  Wife  may  testify  to 
paternity  though  it  was  born  prior  to 
marriage.  Husband  iiiny  show  access 
of  another  party  to  wife  during  period 
of  gestation.  Carnley  r.  S.,  1G2  Ala. 
ft4,  51)   S.   ?,r)2. 

Destitution  shown  by  proof  of  inability 
to  suj)]>ort  witlinut  public  aid.  S.  r. 
Dvoracek,   140  X.   W.   266,   118  X.   W. 

817-34  j:mmons  r.  Stovane,  7:',  X.  J. 
L.  349,  64  A.  1014.  CV»hi/).  Schuler  f. 
Ilonrv,  42  Colo.  367,  94  P.  360,  14  L. 
B.   A.    CS.  S.)    1009. 

817-35  S.  V.  Harvev.  130  Ta.  394,  106 
X.  W.  93S;  C.  r.  Adams.  ISO  Mass.  101, 
71  X.  E.  78. 

819-39  Control  of  house. — Tn  a  pros- 
ecution for  keeping  a  l-.-iwdy  house  tho 
court  said:  "We  regard  this  j)resumi>- 
tion  as  l)eing  in  the  .same  category  as  is 
the  presumption  th;it  that  wliich  tho 
wife  does  in  her  husband's  presence, 
she  does  because  of  his  coercion,  and 
like  it  to  be  held  to  be  only  jirima  facie 
and  rebuttable.  See  State  r.  Ma  Foo 
(State  r.  Baker)  110  Mo.  7,  19  S.  W. 
222,  33  Am.  St.  Rep.  414.  Such  a  pre- 
sumption is  said  to  be  regarded  in  most 
of  the  later  cases  as  something  to  bo 
easily  rebutted.  *es7>ecially  in  that  nu- 
merous class  of  cases  which  rel;itc  to 
the  illegal  sale  of  liquors,  a  business 
in  whiih  married  women  frequently  en- 
gage understandingly. '  Schouler's  do- 
mestic Relations  ("th  ed.)  §-">0.  This 
theory  of  easy  rebuttal  should  also  be 
held  especially  ai)plicable  to  eases  like 
the  present  one,  'for,'  says  another 
learned  writer,  'this  is  an  offense  as 
to  the  government  of  the  house  in 
which  the  wife  has  a  principal  share; 
and  also  such  an  offense  as  may  gener- 
ally be  j)resumed  to  bo  managed  by 
the  intrigues  of  the  sex.'  1  Hussell  on 
Crimes,  p.  1.">1."  S.  r.  lloelch'er,  163 
Mo.  A  pp.  3.12.  143  S.  W.  S.10. 
820-I0  S.  V.  Gill,  150  la.  210,  129 
X    W.  S21. 

820-I1  Lumpkin  v.  City,  9  Ha.  App, 
470.  71    S.  E.  755. 

821-47     In  re  Grogan's  Est,  82  Misc. 
555.    145  N.  Y.  S.  2.S5. 
822-49     Mevrovitz     r.     liovy     (Ala.). 
6?.    S.    963;    Sample    r.    Ouyer.    143    Ala. 
613.  42  S.  106;  Gibson   r."  Wallace.  147 


Ala.  322.  41  S.  960;  Mohr  r.  Griffjn.  137 
Ala.  456,  34  S.  37S;  Gilmorc  r.  Hunt, 
137  Ga.  272,  73  S.  E.  364.  See  Creigh- 
ton  V.  Crane,  73  Xeb.  650,  103  X.  W. 
284.  Comp.  Ludlow  r.  Colt,  41  Ind. 
App.  13S,  S3  X.  K.  613.  See  Indianap- 
olis B.  Co.  1-.  Behnke.  41  Ind.  A]>]>.  2s8, 
81  X.  E.  119;  Field  r.  Campbell,  164 
Ind.  389,  72  X.  E.  260. 
Mortgage. — Lamkin  v.  Lovell,  176  Ala. 

I  3.34,  r,s  S.  258. 
823-50     Opelousas  Xat.  Rk.  v.  Fahey, 

'  ]2!»   La.   225,  55   S.   772;   Sildcy   r.   Rob- 

i  crtson.  212   Pa.   24,  61   A.  426. 
Colorable     scheme     to     evade     statuto 

I  against   suretyship   by    marrioJ   wo?nan. 
Summers   r.   Lee,   10   Ga.   App.   441,   73 

I  S.  E.  002. 
Burden  of  proving  benefit  of  consid- 
eration  inured  to  wile  on  party  seek- 
ing to  enforce  contract.  Field  r.  Camp- 
bell. 164  Ind.  389,  72  X.  E.  260. 
823-52  Gibson  r.  Wallace.  147  Ala. 
322,  41  S.  960;  Black  r.  McCarley.  31 
Kv.  L.  R.  1198,  104  S.  W.  9S7.  See 
Third  Nat.  Bk.  r.  Tierney,  33  Ky.  L. 
R.  4 is,  110  S.  W.  293. 
No  presumption  of  undue  influence  in- 
dulged wliere  married  woman  has  all 
the  capacity  of  a  femme  sole  respect- 
ing her  separate  estate  because  she 
becomes  suretv  for  stranger.  Sawyor- 
M.  Co.  r.  Hodgson,  IS  Ont.  L.  R.  3.13. 
823-53  (rump  r.  Walkup,  246  Mo. 
266.  151  S.  W.  709.  Contra,  Beck  c. 
Beck,  78  X.  J.  Eq.  544.  SO  A.  S.iO.  rev. 
77  X.  J.  Kq.  51,  75  A.  22<<.  Comp. 
Small  r.  Pryor,  69  N.  J.  Eq.  606,  61  A. 
5(>4. 

824-54     First    Xat.    Bk.     r.     Thomas 
(Tex.   Civ.).   118  S.  W.  221. 
Sufficient. — Larson    r.    Larson,    15    Cal. 
App.   5:n,    115    p.  340. 
825-55     Oldershaw    r.    Mfg.    Co.,    19 
Cal.   Ap)..   179.   125   P.  263. 
Ownership  of  land  by  wife  carries  pre- 
sumjition   of  ownership  of  crops.    Web- 
ster   r.    Sherman.    3:i    Mont.    44'^.    ^i    P. 
S7S.     See  also   Foreman   r.  Bk.,  128  la. 
661.  105  X.  W.   103. 

Under  Kentucky  Act,  wife  claiming  in- 
terest in  husltan.l's  i>roperty  because 
of  pa>Tiient  by  her  on  his  behalf  has 
not  burden  of  showing  pnvnient  made 
from  ge]>arate  estate.  Kberhardt  C 
Wnhl.  124  Ky.  2-2.1.  9^  S.  W.  994. 
Estoppel  to  claim  ownership. — See 
Magerstadt  r.  S,  li.i.  fer.  213  HI.  351, 
72  X.  E.  1^<>?,:  M.  Cormick  M.  Co.  r. 
Perkins,    135    la.    64,    110    X.    W.    15; 
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Moore  r.  Kawlini^s,  137  la.  284,  114  N. 
AV.  1040;  Kershaw  V.  Merritt,  194 
Mass.  113,  80  N.  E.  213. 
826-59  Davidson  v.  Woodward,  156 
Fed.  915,  84  C.  C.  A.  495;  Booker  v. 
Castillo,  154  Cal.  672,  98  P.  10G7  (rule 
affected  by  ch.  219,  St.  1SS9) ;  Hum- 
bird  L.  Co.  V.  Doran,  24  Ida.  507,  135 
P.  66;  Douglas  v.  Douglas,  22  Ida.  336, 

125  P.  796;  Succession  of  Andrus,  131 
La.  940,  60  S.  623;  Latour  v.  Guillory, 
130  La.  570,  58  S.  341;  Pitts  v.  Ker- 
lev,  126  La.  221,  52  S.  281;  Kocques  v. 
Freeman,  125  La.  60,  51  S.  68;  S.  v. 
Lanaan,  32  Nev.  176,  105  P.  568;  Eeade 
v.  Lea,  14  N.  M.  442,  95  P.  131;  Lerbs 
V.  Lerbs,  71  Misc.  51,  129  N".  Y.  S.  903; 
Gameson  v.  Gameson  (Tex.  Civ.),  162 
S.  W.  1169;  Eaglev,  etc.  Co.  v.  David- 
son (Tex.  Civ.),  152  S.  W.  856;  Aycock 
r.  Thompson  (Tex.  Civ.),  146  S.  W. 
641;  Du  Perier  r.  Du  Perier  (Tex.  Civ.), 

126  S.  W.  10;  Wade  v.  Wade  (Tex. 
Civ.),  106  S.  W.  188;  Parks  v.  Worth- 
ington  (Tex.  Civ.),  104  S.  W.  921;  Stein 
V.  Mentz,  42  Tex.  Civ.  38,  94  S.  W. 
447;  Henry  v.  Vaughan,  46  Tex.  Civ. 
531,  103  S.  W.  192;  Smith  v.  Smith 
(Tex.  Civ.),  91  S.  W.  815;  Letot  v. 
Peacock  (Tex.  Civ.),  94  S.  W.  1121; 
Honpes  v.  Mathis,  40  Tex.  Civ.  121,  89 
S.  W.  36;  York  r.  Hilger  (Tex.  Civ.), 
84  S.  W.  1117;  Colpe  v.  Lindblom,  57 
Wash.  106,  106  P.  634;  Ballard  v.  Sly- 
field,  47  Wash.  174,  91  P.  642.  Contra, 
Fan-urn  v  Bk.,  12  Cal.  App.  426,  107 
P.  568;  §164  Civ.  Code.  See  In  re  Shir- 
ev's  Est.,  167  Cal.  193,  138  P.  994; 
Kilson  r.  Sarment,  153  Cal.  524,  96  P. 
315,  for  effect  of  eh.  219,  stats.  1889; 
vol.  6,  p.  221,  and  supplement  thereto, 
and  see  Bekins  v.  Dieterle,  5  Cal.  App. 
690,  91  P.  173. 

In  California  §164  of  the  Civil  Code.— 
Lpiininger  r.  Lenninger,  167  Cal.  297, 
139  P.  679. 

Burden  on  party  pleading  that  property 
is  communitv  propertv.     Emerv  v.  Bar- 
field  (Tex.  Civ.),  156  S.  W.  311. 
Burden  on  wife  to  show  that  property 
owned     by     husband     before     marriage 
was  partly  paid  for  out  of  community 
funds      after      marriage.      Gameson     V. 
Gameson   (Tex.  Civ.),  162  S.  W.  1169. 
Presumption  that  property  conveyed  to 
wife  is  separate.     Mitchell  v.  Moss,  16 
Cal.  App.  594,  117  P.  685. 
Contra,  if   transaction   complete  before 
marriage  except  giving  of  deed.     Guye 
V.  Guye,  63  Wash.  340,  115  P.  731. 


Property   held   by    husband   and   wife 

at  his  death  presumed  community  prop- 
erty. Cope  V.  Blount,  38  Tex.  Civ.  516, 
91    S.   W.  615. 

In  the  absence  of  evidence  as  to  man- 
ner in  which  property  acquired,  no 
presumption  it  was  community  prop- 
erty, or  separate  property  of  either 
spouse,  rather  than  that  it  was  held 
as  joint  tenants  or  as  tenants  in  com- 
mon. Harlow  v.  Co.,  145  Cal.  477,  78 
P.   1045. 

Even  where  married  woman  engages 
in  trade  it  is  presumed  with  com- 
munity funds  and  burden  on  person  as- 
serting proi)erty  her  separate  property. 
Bashore  v.  Parker,  146  Cal.  525,  80  P. 
707. 

827-60  McMurray  v.  Bodwell,  16 
Cal.  App.  574,  117  P.  627;  In  re  Hill's 
Est.,  167  Cal.  59,  138  P.  690;  Nilson  v. 
Sarment,  153  Cal.  524,  96  P.  315;  Hum- 
bird  L.  Co.  V.  Doran,  24  Ida.  507,  135 
P.  66;  Watkins  v.  Watkins  (Tex.  Civ.), 
119  S.  W.  145;  Denny  v.  Schwabacher, 
54  Wash.  689,  104  P.  137;  Ballard  v. 
Slyfield,  47  Wash.  174,  01  P.  642. 
Improvements  on  separate  property  of 
one  spouse  not  within  presumption. 
Separate  ownership  of  land  improved 
makes  prima  facie  case  as  to  improve- 
ments, and  burden  on  party  seeking 
reimbursement  for  latter  to  rebut  it. 
Darden  v.  Taylor  (Tex.  Civ.),  126  S.  W. 
944. 

828-62  Booker  v.  Castillo,  154  Cal. 
672,  98  P.  1067;  Eeade  v.  Lea,  14  N. 
M.  442,  95  P.  131  (presumption  over- 
come by  clear  and  conclusive  proof); 
Neher  v.  Armijo,  9  N.  M.  325,  54  P. 
236;  Leonardo  v.  Santiago,  7  Phil.  IsL 
401;  Letot  v.  Peacock  (Tex.  Civ.),  94 
S.  W.  1121;  McClintic  v.  Dry  Goods  Co. 
(Tex.),  154  S.  W.  1157. 
Judgment  creditor  not  a  purchaser  or 
incumbrancer  in  good  faith  and  for 
valuable  consideration  within  conclu- 
sive presumption  of  code.  Fulkerson 
V.  Stiies,  156  Cal.  703,  105  P.  966. 
828-63  Nilson  v.  Sarment,  153  Cal. 
524,  96  P.  315;  Baldwin  v.  McFarland 
(Ida.),  141  P.  76;  Douglas  v.  Douglas, 
22  Ida.  336,  125  P.  796;  Succession  of 
Andrus,  131  La.  940,  60  S.  623;  Du 
Perier  v.  Du  Perier  (Tex.  Civ.),  126  S. 
W.  10  (intention  of  parties  may  also 
be  shown);  O'Farrell  v.  O'Farrell,  56 
Tex.  Civ.  51,  119  S.  W.  899  (because 
of  superior  knowledge  burden  is  heav- 
ier on  husband  than  on  wife) ;  York  v. 
Hilger   (Tex.  Civ.),  84  S.  W.  1117;  U. 
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S.  F.  &  G.  Co.  V.  Lee,  58  Wash.  16,  107 
P.  870  (funtls  and  credit  of  wife); 
Worthington  f.  Crapser,  03  Wash.  3S0, 
11.",  P.  849;  Ballard  v.  SIvliold,  47 
Wash.  174,  91  P.  M2. 
See  Katon  r.  Locev.  22  Cal.  App.  762, 
}?.<]  P.  534. 

Action  by  husbaud  to  rci-ovor  com- 
munity property  defeated  by  proof  that 
title  is  in  wife  by  virtue  of  apree- 
niont  between  them,  thoiij,'h  that  is  not 
jileaded.  Michael  f.  Kabe,  56  Tex.  Civ, 
441,  120  S.  W.  565. 
828-64  Nilson  r.  Sarment,  153  Cal. 
5:.M,  ur,  p.  315. 

828-66  See  Nilson  v.  Sarment,  supra. 
828-67  Clarke  r.  Lassus,  US  La.  'Jl9, 
55  S.  ."76.  But  see  Succession  of  An- 
drus,  i;}l  La.  940,  60  S.  623. 
829-68  Gameson  r.  Gameson  (Tex. 
Civ.).  1(52  S.  W.  1169. 
829-69  Gameson  i\  Gameson  (Tex. 
Civ.).  162  S.  W.  1169;  Carpenter  f. 
Brackett,  57  Wash.  460,  107  P.  359 
(acts  of  parties  in  creatin<r  liens  on 
land  and  their  expressed  intentions  at 
time  of  transfer  relevant).  See  Katon 
r.  Locoy.  22  Cal.  Api>.  762,  136  P.  534. 
Double  declaration  that  spouse  boupht 
rir(>perty  with  indiviilual  funds  and 
for  purpose  of  replacin<,'  that  individual 
property  from  which  funds  came  is  nec- 
essary. Succession  of  Andrus,  131  La. 
940,  00  S.  023. 

Subsequent  declaration  of  hus])and 
against  interest,  competent.  Leonardo 
t'.  Santia^'o.  7  Phil.  Isl.  401. 
Lisurance  of  property  by  husband  for 
wife,  no  evidence  of  reco;,'iiition  as 
hers.  Nilson  v.  Sarment,  153  Cal.  524, 
96  P.  315. 

Deeds  of  trust  executed  by  husband 
aiwl  wife  to  secure  loans  and  providing; 
for  reconveyance  to  her  no  evidence 
apainst  him.  Wilson  r.  Sarment.  supra. 
829-70  Recitals  not  binding  on  hus- 
band's heirs.  Succession  of  Graf,  125 
La.  197,  51  S.  115. 

8a<)-71.  Succession  of  Turpean.  130 
La.  6.10,  riS  S.  497. 

8nO-72  Succession  of  Turpean, 
supra;  Farrow  r.  Farrow,  72  N.  J.  f^q. 
421,  65  A.  1009.  11  L.  R.  A.  (X.  S.) 
389.  See  also  Smith  r.  Sheppard.  2  Oa. 
App.  in.  5S  S.  K.  3u3.  CVwH/).  Nalor  r. 
Ballew.  Si  Ark.  328,  99  S.  W.  72. 
Purchase  notes  for  sale  of  wife*?  sep- 
arate estate  payable  to  hiisband  and 
■wife,  no  presumption  of  gift  to  hus- 
band. Tison  r.  Gass,  46  Tex.  Civ.  163, 
102  S.  W.  751. 


Bank  deposit  in  name  of  husband  and 
wile,  husljan.l  presumed  to  have  in- 
tended to  benefit  wife  to  extent  of 
conferring  on  her  right  of  survivorship. 
West  V.  McCullough,  123  App.  Div.  840 
108  N.  Y.  S.  493.  But  see  dissenting 
opinion. 

8aO-74  Small  r.  Prvor,  69  N.  J.  En. 
606,  61   A.  564,  statute. 

831-75  Huston  r.  Smith,  248  111.  390. 
94   X.   E.  03. 

831-76  In  re  Foss,  147  Fed.  790; 
Sl-radling  r.  Spradling,  101  Ark.  -151, 
142  S.  W.  848;  .Stonecipher  r.  Kear,  131 
Ga.  CS8,  03  S.  E.  215;  .Jackson  r.  Wil- 
Hams,  129  Ga.  710,  .59  S.  E.  770;  Den- 
ter  V.  Denter,  211  III.  3i»S,  73  N.  E. 
453;  Oliver  r.  Sample.  72  Kan.  5<*2,  84 
P.  138;  Siling  t\  Ilendrickson,  193  Mo. 
30.5,  92  S.  W.  105;  Van  Elten  v.  Bk., 
79  Xeb.  032,  113  X.  W.  163;  Lahev  r. 
Bioderick,  72  X.  H.  180.  "j  A.  354; 
McGee  t\  McGee,*  81  X*.  J.  Eq.  190,  86  A. 
406;  Herbert  r.  Alvord.  75  N.  .1.  Eq.  428, 
72  A.  940;  K.jolseth  r.  Kjolseth.  27  S.  D. 
80,  129  X.  W.  752;  Du  IVrier  r.  Du 
Perier  (Tex.  Civ.),  126  S.  W.  10;  Tison 
r.  Gass,  46  Tex.  Civ.  163,  102  S.  W. 
751;  Effler  r.  Burns,  70  W.  Va.  415.  74 
S.  E.  233. 

Same  presumption  from  purchase  with 
funds  vf  wife  in  the  name  of  the  hti«- 
band,  Whitten  r.  Whitten,  70  W.  V.i. 
422,  74  S.   E.  237. 

Property  paid  for  with  joint  earnings. 
presumption  of  gift  as  to  husband's 
share.  .Tents,  h  r.  Jentsch,  S4  Ark.  322, 
10.1  S.  W.  572. 

"And  the  law  does  not  imply  a  prom- 
ise or  obligation  on  her  part  to  refund 
the  money,  or  to  divide  the  property 
purchased,  or  to  hold  tho  same  in  trust 
for  him.  His  conrluct  is  referable  to 
his  affection  for  her  and  bis  duty  to 
protect  her  against  want;  and  it  will 
be  presumed  to  be  a  gift,  so  far  as  he 
is  concerned,  becomes  absolutely  her 
]iro|>prty.  Wood  v.  Wood.  100  .\rk.  370. 
140  S.  W,  275;  Womnck  r.*Wonmck,  73 
Ark.  281.  83  8,  W,  937,  1130;  OMIair  r. 
O'llnir,  76  Ark.  389.  88  S.  W,  915.  It 
i.<»  true  this  presumption  is  not  conolu- 
pive,  and  may  be  rduitted  by  evidence 
of  facts  antecedent  to  and  contempor- 
aneous with  the  conveyance,  showing 
that  the  intention  of  the  husband  was 
to  have  his  wife  hoM  the  land  in  trust 
for  him;  and  that  he  ilid  not  intend  to 
make  her  a  gift  thereof.  Chambers  r. 
Micha.l     71    Ark.   373,   74  S.   W.   ."^le-. 
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Milner  t*.  Freeman,  40  Ark.  62."  Har- 
bour V.  Harbour,  103  Ark.  273,  146  S. 
W.   867. 

831-77  Killian  t:  Killian,  10  Cal. 
App.  312,  101  P.  806;  McMahon  f. 
Cronin,  128  N.  Y.  S.  423. 
Burden  on  husband  or  those  claiming 
through  him  to  show  that  wife  as- 
sented in  writing  to  his  purchasing 
property  with  her  monej'  and  taking 
title  in  his  own  name.  Fogle  f.  Pen- 
dell,  24S  Mo.  65,  154  S.  W.  81. 
Burden  on  plaintiff  to  show  that  prop- 
erty in  wife's  name  was  paid  for  by 
her  husband,  plaintiff's  debtor.  Cogar 
V.  Nat.  Bk.,  151  Ky.  470,  152  S.  W.  278. 
House  built  on  lot  belonging  to  wife. 
Braxton  f.  Johnston,  34  App.  Cas.  (D. 
C.)    386. 

Presumed,   in   absence   of  evidence   of 

fraud,  that  conveyance,  consideration 
for  which  is  not  attacked,  from  hus- 
band to  wife  made  in  good  faith.  Shor- 
ett  r.  Signor,  58  Wash.  89,  107  P.  1033. 
832-78  Lahey  v.  Broderick,  72  N.  H. 
ISO,  55  A.  354. 

832-80  Killian  v.  Killian,  10  Cal. 
App.  312,  101  P.  806. 
833-83  Bank  deposit  in  husband's 
name  not  conclusive  of  ownership,  he 
and  wife  having  checked  against  it. 
Leonard  r.  Piggott,  152  Mich.  436,  116 
N.  W.  366. 

834-86  Williams  v.  Keef,  241  Mo. 
366,  145  S.  W.  425,  considering  a  trans- 
action that  took  place  in  1867. 
835-87  Title,  etc.  Co.  -r.  Ingersoll, 
153  Cal.  1,  94  P.  94;  Southern  Bk.  of 
Fulton  V.  Nichols,  235  Mo.  401,  138  S, 
W.   881. 

Evidence  rebutting  such  presumption. 
Miller  r.  McLean.  31  O.  C.  C.  64. 
Husband  taking  title  to  property  on 
exchange  for  wife's  property,  without 
her  consent,  implied  trustee  for  her. 
Siling  V.  Hendriekson,  193  Mo.  365,  92 
S.   W.    105. 

837-92  Goodrich  r.  T.  Co.,  105  Ark. 
90,  150  S.  W.  406.  See  Ahlering  V. 
Speckman,  30  Kv.  L.  E.  940,  99  S.  W 
973. 

838-97  See  Atlantic,  etc.  Co.  v.  Wil- 
liams, 5  Ga.  App.  647,  63  S.  E.  671. 
May  be  shown  that  wife  permitted 
husband  to  hold  property  as  his  own, 
and  he  had  offered  it  for  sale.  Mitch- 
ell 1-.  Smith,  86  Ark.  486,  111  S.  W. 
806. 

839-1  Intention  of  parties  in  having 
conveyance   made   to   wife   testified   to 


bv  them.  Fulkerson  f.  Stiles,  156  Cal. 
703,    105    P.   966. 

841-9  Eaton  v.  Locey,  22  Cal.  App 
762,   136  P.  534. 

841-10  Martin  v.  Munroe,  121  Md 
679,  89  A.  319. 

841-11  Madden  v.  Stegman,  88  Kan. 
29,  127  P.  524. 

842-12  Cogar  v.  Nat.  Bk.,  151  Ky. 
470,  152  S.  W.  278. 

842-13  Admission  of  making  con- 
tract in  wife's  favor  some  evidence  of 
continued  existence.  linger  v.  Mellin- 
ger,  43  Ind.  App.  524,  88  N.  E.  74. 
843-15  Bank  v.  Baldwin,  14  Ida.  75, 
93  P.  504,  17  L.  E.  A.  (N.  S.)  676. 
Nebraska  doctrine  reaffirmed.  North- 
wall  Co.  V.  Osgood,  80  Neb.  764,  115 
N.  W.  308. 

Contra. — By  the  Arkansas  statute  a 
married  woman  is  not  authorized  to 
contract  generally,  and  when  the  com- 
plaint alleges  a  contract  made  by  a 
married  woman  it  must  also  allege  facts 
sufficient  to  constitute  a  cause  of  ac- 
tion against  her  under  the  statute,  in 
which  event,  of  course,  the  burden  of 
proof  would  be  upon  the  plaintiff. 
' '  When  appellant,  after  setting  up  in 
her  answer  the  defense  or  coverture, 
had  shown  that  she  was  a  married 
woman  at  the  time  of  the  making  of 
the  note,  she  established  a  prima  facie 
good  defense  to  the  action,  which  could 
only  be  overcome  by  testimony  that 
the  obligation  was  one  she  was  author- 
ized to  make  under  the  statute;  and, 
notwithstanding  it  may  be  true  that 
production  of  the  note,  with  the  proof 
of  her  signature  thereto,  entitled  the 
plaintiff  prima  facie  to  recover,  upon 
the  ground  that  it  was  apparently  upon 
its  face  the  note  of  an  unmarried 
woman,  when  it  was  shown  in  defense 
that  she  was  a  married  woman  at  the 
time  of  the  execution  thereof,  the  pre- 
sumption changed,  and  plaintiff's  cause 
of  action  at  common  law  was  de- 
stroyed, and  if  he  had  one  under  the 
statute  he  was  entitled  to  prove  it,  but 
the  burden  rested  upon  him  to  do  so. 
Downing  v.  O'Sfien,  67  Barb.  (N.  Y.) 
582."  Hardin  T.  Jessie,  103  Ark.  246, 
14^6  S.  W.  499. 

844-16  Farmers  &  T.  Bk.  t\  Eu- 
banks,  2  Ga.  App.  839,  59  S.  E.  193. 
See  Wilson  v.  Fitzgerald,  25  Pa.  Super. 
633;  Children's  Aid  Soc.  v.  Benford,  26 
Pa.  Super.  555.  Comp.  Gilbert  v.  Brown. 
123  Kv.  703.  97  S.  W.  40;  Bentlev  r. 
Bentley,   72   Neb.   803,   101   N.   W.   976 
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(whore  alleperl  debt  consistcil  of  items 
of  various  ai'counts. 

Payment  by  husband,  of  livin;:  expenses 
of  wife,  is  iiresuinod  to  bo  from  com- 
niunity  funds,  not  from  her  separate 
property.  Title  Tns.  &  Tr.  Co.  r.  In- 
porsnll,  MS  Pnl.  474,  1 1 1  P.  3<in. 
Burden  on  wife  to  show  she  executerl 
mortpape  as  surety  for  husband's 
do}>ts  in  an  action  to  set  it  aside, 
r'orinth  Bk.,  etc.  Co.  r.  King  (Ala.), 
62  S.  704. 

815-19  U.  S.  r.  Gwvnne,  209  Fed. 
0!).?;  P.  V.  Bla.lek,  2r,9'lll.  G9,  102  N. 
K.  243;  Roxburgh  r.  Roxburgh.  1G2  111. 
Ai>p.  3G4;  Rtraiiss  r.  Iliitson  (^risH.),  61 
S.  504;  Grant  r.  ^ritfdloll,  IjG  N.  C  15, 
71    S.   E.    lns7. 

Confidence  not  to  be  broken  even  after 
iiiariiapo  dissolved.  T.anhain  r.  Tianham 
(Tex.),  14.1  S.  W.  33f),  r,7.  Scott  r.  C, 
94  Kv.  51o.  23  S.  W.  219.  42  A.  S.  R. 
373.   ' 

8-47-26  Sayler  r.  W.altor,  30  Pa. 
Super.  370. 

Wife  of  brother  of  accused  competent 
to  ti^stify  tliat  h(M-  liusliaiid  committed 
crime.  Hardin  r.  S.,  ."il  Tox.  Pr.  5.")9, 
103  S.  W.  411. 

847-29  Sands  r.  Bradley,  3fi  Okla. 
ni9,  129  P.  732  cit.  Encvclop.kdia  op 
KvinF.xcE. 

8-18-32  V.  S.  r.  Owvnno.  209  Fed. 
993;  McRae  r.  S.  (^fiss.).  Gl  S.  977; 
Whitehead  r.  Kirk  (^riss.),  Gl  S..  737; 
Strauss  v.  llutson  (Miss.),  Gl  S.  594. 
8-iS-a4  Foam  r.  Postlethwaite,  240 
Til.  n2<',.  S8  N.  E.  10.17. 
8  48-35  Xorthcutt  r.  Co.  (Mo.  App.). 
1G2  S.  W.  747:  Fish  r.  Blood  worth.  3G 
Okla.  5,<?G,  129  P.  32;  S.  v.  Muzzy  (Vt.1, 
8S  .\.  S9.1. 

Husband  and  wife  compollod  to  testify 
for  or  apaiiist  (>ach  otlu^r  in  all  cases. 
Ex  parte  Beville,  58  Fla.  170,  .50  S. 
GS.5. 

849-36  Pace  r.  R.  Co..  174  Mo.  Apj). 
227.  1."G  S.  W.  74G.  See  Hanford  r. 
T)(.\vdl>.  75  .Ark.  127,  SO  S.  W.  Sm. 
Michigan  statute  prohibitinp  husband 
or  wife  to  testify  for  or  apainst  the 
other  without  consent  docs  not  dis 
qualifv  widow  suinjr  for  money  loaned 
in  husband's  life  time  from  testifying 
to  ownership;  that  management  of 
property  was  turned  over  to  her  by 
hu'»ban<l;  that  she  managed  it,  ami 
proceeds  were  hers.  Leonard  r.  Pip- 
pott.  152  Mi(di.  43G.  11 G  N.  W.  3G6. 
849-37  Grantland  r.  S.,  8  Ala.  App. 
319,   C2   S.   470;    Fidelitv   &    C.   Co.    r. 


Cooper,  137  Ky.  544,  126  S.  W.  Ill; 
Froeiand  r.  Williamson,  220  Mo.  217, 
119  S.  W.  5G0  (in  suit  to  establish  re- 
Bultinp  trust  in  land  boupht  with  wife 'a 
money,  title  in  deceased  husband's 
name);  Pace  r.  R.  Co.,  174  Mo.  App. 
227,  15G  S.   W.  74G. 

849-38     Larson  r.  Carter,  14  Ida.  511, 
94  P.  825;  Pace  r.  R.  Co.,  174  Mo.  App. 
227.    15G    S.    W.    746. 
850-40     McCord    V.    McCord,    140   Ga. 
1711,  7s  S.  E.  833,  See  P:x  j.arte  Beville, 

58  Fla.   170.  50  S.  68.5. 

85<»-41  McCord  v.  McCord,  140  Ga. 
170,  78  S.  E.  833. 

851-43  Kofskv  r.  Kofskv,  254  HI. 
SS,  98  N.  E.  287;  Kaufman  r.  Murray 
(Tnd.),  105  N.  E.  4GG;  llvde  r.  Honitcr, 
175  Mo.  App.  583.  158  S.  \V.  S3;  Berst 
r.  Moxom.  157  Mo.  App.  342.  138  S. 
W.   74;    Miller  r.   Stebbins,   77   Vt.   183, 

59  A.  844.  See  Gcmkow  r.  Link,  225 
111.   21,   SO  X.   E.  47. 

852-45  White  v.  Bower  (Colo.),  138 
P.  l')53;  Bailev  v.  Kennedv,  148  la. 
715,  126  N,  W.  181  (suit  by  husband 
for  alienation  of  wife's  affections); 
Walker  r.  Walker  (Ky.),  114  S.  W. 
338  (husband  competent  in  action  which 
wife  mipht  have  bro>ipht  if  sole  if 
she  did  not  testifv);  Tockstein  r.  Bim- 
mcile,  150  Mo.  App.  491,  131  S.  W.  126. 
See  Guillaume  r.  Flannerv,  21  S.  D.  1, 
108  N.  W.  255  (statute);  Slead  r.  Owen, 
«0  Vt.  273.  G7  A.  722  (statute). 
Husband  subscribing  witness  to  will  in 
whi(h  his  wife  is  named  as  lepatee, 
may  testify  on  proceedinp  to  probate 
will.  Lanninp  v.  Gav,  70  Kan.  353, 
7s  P.  Sin. 

Action  by  husband  as  administrator  to 
recover  for  death  of  son.  wife  com- 
petent for  plaintiff.  Mitchell  f.  Brady, 
124  Ky.  411.  99  S.  W.  266.  And  so  in 
suit  bv  him  as  next  friend  for  son. 
Illinois  C.  R.  Co.  r.  Becker.  119  111. 
A  pp.  221. 

852-46  Dean  r.  Dean,  13  Ga.  App. 
7'.tS,  80  S.  E.  25;  .Jackson  r.  Smith,  139 
'  Mo.  App.  691.  123  S.  W.  1026. 
853-48  Ex  parte  Beville.  58  Fla.  170, 
50  S.  685;  Clark  r.  Co..  140  111.  App. 
207;  Allen  r.  C,  134  Ky.  110.  119  a 
W.  795;  Fishback  r.  Harrison.  137  Mo. 
App.  664,  119  S.  W.  465  (wife  not 
apont  of  husband  in  sipninp  name  to  a 
iHitc  because  of  inability^ 
Testimony  admissible. — Husband  does 
not  testify  "for  or  apainst"  his  wife 
if  she  is  not  a  party  to  the  recor<l  and 
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has  no  legal  interest  in  suit.  Powell  v. 
Strickland,  163  N.  C.  393,  79  S.  E.  872. 
854-49  Wicker  v.  S.  (Ga.  App.),  82 
S.  E.  58;  Gastaner  v.  Gastaner,  131  La. 
1,  58  S.  1012;  Kanne  v.  Kanne,  110 
Minn.  265,  138  N.  W.  25;  Ilerron  t: 
E.  Co.,  29  Okla.  317,  116  P.  952;  Cauolo 
V.  Allen,  222  Pa.  156,  70  A.  1053  (on 
cross-examination) . 

Husband  may  testify  against  wife  in 
action  brought  by  him  against  her  for 
accounting.  Dorsett  v.  Dorsett,  226 
Pa.  334,  75  A.  593,  statute. 

854-50  White  t\  Bower  (Colo.),  130 
P.  1053;  Stoutenborough  v.  Kammel, 
123  111.  App.  487;  Bauer  v.  Bauer,  177 
Mich.  169,  142  N.  W.  1074;  Kanne  v. 
Kanne,  119  Minn.  265,  138  N.  W.  25; 
Strauss  r.  Hutson  (Miss.),  61  S.  594; 
Weckerly  r.  Tavlor,  74  Neb.  772,  105 
N.  W.  254.  See  Pavne  v.  Payne,  129 
Wis.  450,  109  N.  W.  105. 
Action  by  husband  for  divorce  for  de- 
■sertion,  wife  asking  for  temporary  ali- 
mony; husband  may  not  testify  to  her 
adultery.  Bishop  v.  Bishop,  124  Ga. 
293,  52  S.  E.  743. 

No  unfavorable  inference  drawn 
against  accused  because  objecting  to 
wife's  testimony.  U.  S.  v.  Melchor,  2 
Phil.  Isl.  588. 

857-51  Clark  v.  Co.,  140  111.  App. 
207.  See  Hyde  v.  Honiter,  175  Mo. 
App.  583,  158  S.  W.  83. 
858-53  Wesoky  v.  U.  S.,  175  Fed. 
333,  99  C.  C.  A.  121. 
858-56  Porter  v.  U.  S.,  7  Ind.  Ty. 
616,  104  S.  W.  855  (common  law  wife); 
Young  r.  S.,  49  Tex.  Cr.  207,  92  S.  W. 
841;  Oborn  V.  S.,  143  Wis.  249,  126 
N.  W.  737. 

858-57  Comp.  Lara  v.  S.,  48  Tex.  Cr. 
568,   89  S.   W.  840. 

858-58  S.  V.  Hancock,  28  Nev.  300, 
82  P.  95. 

859-62  Bigamous  marriage  void, 
woman  maj'^  testify  against  supposed 
husband  on  trial.  Murphy  v.  S.,  122 
Ga.  149,  50  S.  E.  48;  Hock  v.  P.,  219 
111.  265,  76  N.  E.  356;  S.  -i?.  Eocker, 
130  la.  239,  106  N.  W.  645;  Young  v. 
S.,  49  Tex.  Cr.  207,  92  S.  W.  841;  Lara 
r.  S.,  48  Tex.  €r.  568,  89  S.  W.  S^J. 
Bigamist  is  competent  witness  against 
unlawful  husband.  Jeems  v.  S.  (Ga.), 
81    S.  E.  202. 

860-63  Donnan  r.  Donnan,  256  111. 
244,  99  N.  E.  931;  Clark  r.  Co.,  140  111. 
App.  207;  In  re  Eobinson 's  Est.,  222 
Pa.  113,  70  A.  966.    See  Williams  v.  S., 


149  Ala.  4,  43  S.  720.  Comp.  S.  v.  Luper 
(Or.),  95  P.  811. 

By  statute. — The  competency  of  one 
si»ouse  as  a  witness  depends  upon  tho 
relationship  at  time  of  triaj  and  not 
at  time  cause  of  action  accrued.  Sands 
r.  Bradley,  36  Okla.  649,  129  P.  732. 
860-63  Howard  v.  Strode,  242  Mo. 
210,  146  S.  W.  792;  S.  f.  Leasia,  45  Or. 
410,  78  P.  328. 

860-67  Mahoney  v.  Eoberts,  86  Ark. 
130,  110  S.  W.  225  (wife,  a  party,  com- 
pelled to  testify,  but  not  against  hus- 
band) ;  Strode  v.  Frommeyer,  115  Mo. 
App.  220,  91  S.  W.  167. 

861-70  Eendahl  v.  Walsh,  145  III 
Ajip.  601. 

861-71  Miles  v.  E.  Co.,  90  Ark.  485, 
119  S.  W.  837  (applying  rule  affirma- 
tively); McCamey  v.  Wright,  90  Ark. 
GOS,  'll9  S..  W.  841. 

862-72     Statute  in  District  of  Colum- 
bia.— Dawson    r.    Waggaman,    23    Ap]). 
Cas.    (D.   C.)    428.     See  Heintz   v.  Den- 
nis, 216  111.  487,  75  N.  E.  192. 
Alabama, — ^^Spouse  of  plaintiff  in  action 
against  administrator  competent  on  be- 
half of  other  spouse.     Meyers  v.  IMey- 
ers,  141  Ala.  343,  37  S.  451;  Henderson 
f.   Brunsou,   141   Ala.   674,   37   S.   549. 
California       statute. — Kaltschmidt      v. 
Weber,  145  Cal.  596,  79  P.  272. 
Michigan. — Ayres   v.   Short,    142   Midi. 
501,  105  N.  W.  1115,  same  eft'ect. 
Iowa  statute. — Lucas  v.  McDonald,  126 
la.  678,  102  N.  W.  532. 
Kentucky. — Same   rule.     Black   v.   Me- 
Carley,   31   Ky.   L.   E.   1198,   104  S.   W. 
987:    Bright    v.    Bright,    30    Ky.    L.    E. 
834,'  99  S.  W.  901;   Doty  v.  Dickey,  29 
Kv.  L.  E.  900,  96  S.  W.  544;  Bartee  V. 
Edmunds,  29  Ky.  L.  E.   872,  96  S.  W. 
535;    Hollinsworth    V.    Barrett,    28    Ky, 
L.  E.  280,  89  S.  W.  107. 
Texas.— W^hitfield  u.  Diffie    (Tex.  Civ.), 
105  S.  W.  324;  Edelstein  r.  Brown  (Tex. 
Civ.),  95  S.  -W.  1126. 
Wife  of  claimant  against  estate  of  de- 
cedent,   competent.      Butler   v.   Phillips, 
38  Colo.  378,  88  P.  480. 
Husband's  interest  in  wife's  property 
does   not   disqualify   him   as   witness   in 
her    favor,    as    against    administrator, 
though    a    party;    but    incompetent    on 
own  behalf.     White  v.  Poole,  74  N.  H. 
71.  65  A.  255,  cit.  cases. 
862-73  Eathbone  v.  Mal^z,  '155  Mich. 
306,  lis  N.  W.  991. 

862-74  St.  Louis,  etc.  E.  Co,  f. 
Eaines,   90   Ark.   482,   119    S.    W.    260: 
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St.  Louis,  etc.  Co.  r.  McCullough,  101 
Ark.  2Zi,  142  S.  W.  102. 
862-75  West  r  Raw.lon  (Okla.),  130 
r.  IKiO;  St.  Louis,  etc  f'o.  r.  lilooin, 
30  Okla.  7.8,  131  P.  132;  Outhrio  r. 
Mitchell,  38  Okla.  "^,  132  P.  138;  West- 
ern, etc.  Co.  V.  Williamson,  etc.  Co.,  37 
Okla.  213,  131  P.  OfM;  San.ls  v.  Brad- 
ley, 3n  Okla.  649,  129  T>.  732. 
By  statute  in  Texas  "the  husband  or 
■wife  of  a  j'urty  to  a  suit  or  i»roceed- 
ing,  or  who  is  interested  in  the  issue 
to  be  tried,  shall  not  bo  incompefent 
to  testify  therein,  except  as  to  confi- 
ilential  (■omnumications  between  such 
husband  and  wife."  Lanham  r.  Lan- 
ham  (Tex.),  H.j  S.  W.  336. 
862-76  West  r.  Rawdon  (Okla.),  130 
P.  linO;  St.  Louis,  etc.  Co.  r.  Ifloojn, 
39  Okla.  7,8,  134  P.  432;  Guthrie  r. 
.Mit.'heii.  38  Okla.  ",,  132  P.  13S;  West- 
ern N.  Ins.  Co.  r.  Williamson,  cte.  Co., 
37  Okla.  213,  131  P.  COl;  Sands  r.  Brad- 
lev.  SC)  Okla.  (549,  129  P.  732. 
862-77  Guthrie  v.  Mitchell,  3S  Okla. 
T)-,  132  P.  138. 
863-78     Cook  r.  Neelv,  143  Mo.  App. 

(;:;2.  128  s.  w.  233. 

863-79  Strauss  f.  Ilutson  (^^iss.), 
Gl    S.   ■594. 

863-80  Arnold  v.  Arnold.  141  Ga. 
1.18,  80  S.  E,  (m2;  Ander.sc>n  r.  Ander- 
son, 140  Ga.  802,  79  S.  E.  1121;  Bauer 
r.  Bauer,  177  >rich.  IfiO,  142  N.  W. 
1074;  Wood  r.  Wood  (X.  J.  Eq.).  (12 
A.  429;  E.  W.  M.  r.  J.  C.  M..  2  Tenn. 
Ch.  App.  463.  See  supra,  "Divorce," 
792-28. 

Wife  is  competent  witness  in  contempt 
proceedings  against  husband  t:rowinp 
out  of  divorce  j)roeeedinj,'s.  Mitihcll 
V.  Gouit.  1(13  Cal.  423,  12')  P.  lOiW. 
Under  New  York  code  (s^*^31)  husband 
com|ietiMit  to  pro\o  niarriaj,'e  in  action 
for  divorce  for  adultery  of  wife.  Suf- 
fin  V.  Suffin,  119  App.  Div.  8.j2,  104 
X.  Y.  S.  8r.9. 

Under  Pennsylvania  statute  either 
8J10US0  suinji  for  divorce,  ini  om|>et<'nt 
where  personal  service  not  hail.  Penny 
r.  Penny,  34  Pa.  Super.  88;  Daven- 
port r.  Davenport,  3.'i  Pa.  C.  C.  62  (or 
non -perform  an  c-eV 

864-81  Action  by  divorced  wife 
npainst  huHl)and  conccrmii^'  ]'iopcrtN 
claimed  by  him  as  pift  from  her, 
neither  competent.  Johnson  r.  John- 
son. 28  Ky.  L.  R.  937.  90  S.  W.  9flf. 
Husband  not  comjiellable  to  testify  to 
financial  abilitv.  Xissen  r.  Furquhar, 
121   La.  G42,  46  S.  679. 


864-82  Rose  r.  Monarch,  l.'*0  Kv. 
129,  l.V)  S.  W.  .16;  Lvie  f.  Andalaft 
(.Mo.  App.),  16.j  S.  W.  1146;  Taylor  f. 
(Jeorge,  176  Mo.  App.  215,  161  S.  W. 
11^7;  Muskogee,  etc  Co.  r.  M.  hitire 
(Okla.),  133  P.  213;  West  c  Rawdon 
(Okla.),  130  P.  IIGO. 
Illinois  statute  makes  wife  comf)ctent 
to  testify  for  or  against  husband  "in 
all  matters  of  busim-ss  tr:insa«tiona 
where  the  transaction  was  had  and  con- 
ducted by"  her  as  agent  for  husband. 
Donk,  etc.  Co.  r.  .Stroetter,  229  111.  134, 
82  N.  E.  2.10;  Thornton  r.  Muus,  120 
III.  App.  422;  Lumbard  r.  Holdiman, 
11.1  111.  App.  4.18. 

864-83  Treiber  r.  M<-Cormack,  90 
Kan.  071,  136  P.  268;  Ro.se  r.  Monarch, 
1.10  Ky.  129,  MO  S.  W.  .16;  Monnhan 
V.  Schwartz,  32  Kv.  L.  R.  12<^.1,  IdS  S. 
W.  28d;  Leigh  r.  Bk.,  31  Kv.  L.  R.  251, 
102  S.  W.  233;  Conn.,  etc.  Co.  r.  R. 
Co..  171  Mo.  App.  70,  M3  S.  W.  .544; 
Collier  r.  Co.,  147  Mo.  App.  7on,  127 
S.  W.  435;  Joplin  V.  Freeman,  125  Mo. 
App.  717,  103  S.  W.  13.1;  Lowman  r. 
i!k.,  40  Okla.  519,  139  P.  952;  St.  Louis, 
etc.  Co.  r.  Bloom,  39  Okla.  78,  134  P. 
432;  Guthrie  r.  Mitchell.  38  Okla.  55, 
1.^2  P.  138;  Western  X.  Ins.  Co.  r.  Wil- 
liamson, etc.  Co.,  37  Okla.  213,  131  P. 
691;  Sands  r.  Bradlev,  36  Okla.  649, 
129  P.  732;  Fish  r.'  Blood  worth,  36 
Okla.  586,  129  P.  32;  Armstrong  r. 
Crump,  25  Okla.  452.  106  P.  ^55; 
Schwantes  v.  S.,  127  Wis.  160,  106  N. 
W.  2:;7;  Hloch  r.  Ins.  Co.,  132  Wis. 
150,  112  X.  W.  45;  Karlen  r.  Hadinger, 
1  17  Wis.  78,  132  X.  W.  591. 
Sfe  Shepherd  V.  Stdiomaker,  115  La. 
542,  39  S.  554.  Comp.  Bovoe  r.  Bol- 
ster, 79  Vt.  40,  64  A.  79. 
Action  against  hu.sband  for  neco5«snnca 
furnished  wife,  wife  'Ompetent.  Mor- 
gen  roth  r.  Spencer,  124  Wis.  o64,  103 
X.  W.  1086. 

Missouri  statute. — Gardner  r.  R.  Co., 
121  Mo.  Apj..  \i\],  101  .^.  W.  6S4.  Sea 
also  Mooro  r.  Rose,  130  Mo.  App.  C68, 
ins  S.  W.  1M5. 

Husband  may  testify  for  wife  as  to 
business  tr:iiisacted  by  him  for  her  83 
airent.  Smith  r.  Travel,  20  Okla.  512, 
94   P.  529. 

Husband,  as  wife's  agent  may  testify 
to  facts  occurring  when  she  w.is  no! 
I'resent,  though  she  also  testifies.  Mil- 
ler r.  .Tones,  32  Kv.  L.  R.  1078,  107 
S.  W.   7>^3. 

Transactions  between  hu.sband  and  wife 
not    within    statut.  >•        T;i\lor    r.    Mc- 
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Clintock,  87  Ark.  243,  112  S.  W.  405. 
86.6-87  Donk,  etc.  Co.  r.  Stroetter, 
229  Til.  134,  82  N.  E.  2o0. 
868-90  Treiber  v.  McCormack,  90 
Kan.  673,  136  P.  268;  Connecticut  F. 
Ins.  Co  V.  Chester,  etc.  R.  Co.,  171  Mo. 
A  pp.  70,  153  S.  W.  544. 
See  Trawick  r.  Trussell,  122  Ga.  320, 
50  S'  E.  86;  Shepherd  V.  Sehomaker, 
113  La.  542,  39  S.  334. 
Husband  may  testify  acting  as  wife's 
agent.  Smith  v.  Travel,  20  Okla.  312, 
94  P.  329,  foil  Am.  Exp.  Co.  v.  Lank- 
ford,  2  IncL  Ty.  18,  46  S.  W.  183,  af. 
93  Fed.  380,  33  C.  C.  A.  353. 
868-91  St.  Louis,  etc.  R.  Co.  v.  Court- 
ney, 77  Ark,  431,  92  S.  W.  251;  Joplin 
V.  Freeman,  123  Mo.  App.  717,  103  S. 
W.  130;  Muskof^ee,  etc.  Co.  v.  Mcln- 
tire  (Okla.),  133  P.  213. 
869-94  Illinois  statute. — Marks  v.  1 
Madsen,  261  111.  31,  103  N.  E.  625;  i 
Linkemann  r.  Knepper,  226  111.  473,  SO 
N,  E.  1009;  Cotter  v.  Sullivan,  162  lU. 
App.  396;  Levine  r.  Carroll,  121  111. 
App.  103;  Ames  v.  Thren,  125  111.  App. 
312;  Rago  V.  Veneziano,  155  111.  App. 
557;  Stix  v.  Calendar,  155  Kv.  806,  160 
S.  W.  514;  Cartright  r.  Cartright,  70 
W.  Va.  307,  74  S.  E.  635.  See  Stev- 
ens V.  Stevens  (Mich.),  148  N.  W,  229, 
In  an  action  by  a  son  to  set  aside  a 
deed  executed  by  his  deceased  mother 
on  the  ground  of  non-delivery,  the 
husband  was  held  competent  to  testify 
as  to  the  delivery  of  the  deed,  but  not 
as  to  statements  made  bv  his  wife. 
Weigard  r.  Rutschke,  253  "lli.  260,  97 
N.  E.  641. 

Pennsylvania  statute. — Heckman  v. 
Hecknian,  215  Pa.  203,  64  A.  425, 
Action  by  wife  to  establish  ownership 
of  property  held  in  trust  by  husband's 
mother's  administrator,  husband  com- 
petent, having  no  direct  interest  ad- 
verse to  administrator.  Bentley  V.  Jun 
(Neb.),  107  N.  W.  865. 
870-95  Wobbe  v.  Schaub,  143  111. 
App.  361. 

Rhode  Island. — Hartley  v.  Hartley,  27 
R.  L  176,  61  A.  144." 
871-98  Contra,  Bianehi  v.  Del  Valle, 
117  La.  387,  42  S.  148;  Martin  v.  Der- 
enbecker,  116  La.  495,  40  S.  849. 
Husband  suing  for  injuries  to  wife  and 
children,  wife  competent  to  prove  em- 
ployment of  nurse  for  children.  Louis- 
ville &  N.  R.  Co.  r.  Quinn,  145  Ala. 
637.   39   S.   616. 

872-99     S.    r.    Blackwell,    162    K    C. 
672,  78  S.  E.  316.    See  also  Roberts  v. 


Bartlett,  190  Mo.  680,  89  S.  W.  858, 
Comp.  Bentlev  r.  .lun  (Neb.),  107  N. 
W,  865;  Hisivett  v.  Bozarth,  75  Neb. 
70,  105  N.  W.  990. 

872-1  Ditto  r.  Slaughter,  28  Ky.  L, 
R.  1164,  92  S.  W.  2;  Floore  v.  Green, 
26  Ky.  L.  R.  1073,  S3  S.  W.  133;  Tay- 
lor i\  Johnson,  30  Ky.  L.  R.  656,  99  S. 
W.  320. 

874-9  Burden  on  husband  and  wife 
to  show  transaction  was  fair.  Gray 
r.  Collins,  139  Ga.  776,  78  S.  E.  127. 
874-12  Under  the  Kentucky  Civil 
Code,  §606,  either,  but  not  both,  may 
testify.  Pike  County  v.  Sowards,  147 
Ky.  37,  143  S.  W.  743. 
875-14  Chesapeake  &  0.  R.  Co.  V. 
Banks'  Admr.,  144"Ky.  137,  137  S.  W. 
1066. 

875-16  Hooper  v.  Hooper  (N,  C), 
81  S.  E.  933;  McCall  r.  Galloway,  162 
N.  C.  333,  78  S'.  E.  429. 
876-17  Rust  V.  Oltmer,  74  N.  .T.  L. 
S02,  67  A.  337;  Hooper  v.  Hooper  (N. 
C),  81  S.  E.  933;  McCall  v.  Gallo- 
wav,  162  N.  C.  353,  78  S.  E.  429;  Grant 
r.  Mitchell,  156  N.  C.  15,  71  S.  E.  1087. 
876-18  Hooper  f.  Hooper  (N.  C), 
81  S.  E.  933. 

Crim.  con. — Husband  competent  to 
prove  marriage  only.  Hill  v.  Pomelear, 
72  N.  J.  L.  528,  63  A.  269. 
876-22  Bailey  v.  Kennedy,  14S  la. 
715,  126  N.  W,  181;  Rust  v.  Oltmer, 
74  N.  J.  L.  802,  67  A.  337  (where  dec- 
laration contained  a  count  for  crim. 
con.,  and  one  for  alienating  affections, 
as  to  first  neither  spouse  competent  ex- 
cept to  prove  marriage;  as  to  second, 
competent  for  all  purposes). 
Competent  for  husband.  —  Harris  v. 
Brown,  187  Fed.  6,  109  C.  C.  A.  60. 
Michigan. — Knickerbocker  f.  Worthing, 
138  Mich.  224,  101  N.  W.  540. 
877-23  Wife  competent  for  husband 
on  grounds  of  public  policy.  Coy  v. 
Humphreys,  142  Mo.  App.  92,  123  S, 
W.  877,  Competent  under  act  of  1907 
to  rebut  attack  upon  her  character  or 
conduct.  Keath  v.  Shiffer,  37  Pa.  Super, 
373.  ^ 

877-24  Timmann  v.  Timmann,  142  J| 
N.  Y.  S.  29S;  Flint  r.  Pierce,  136  N, 
Y,  S.  1036.  Camp.  Evans  v.  S,,  165 
Ind.  369,  75  N.  E.  631,  married  woman 
prosecuting  a  bastardy  proceeding 
competent  to  testify  non-access. 
877-25  Hooper  r.  Hooper  (N.  C), 
81  S.  E.  933.  Evidence  of  conduct  not 
excluded.  Williams  v.  S.  (Tex.  Cr.), 
148  S.  W.  763. 
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Incompetency  of  wife  <1oos  not  render 
niotlii'r  ainl  diji-tor  iiicoinpetoiit  to  tes- 
tify to  bcr  j)otency  after  examination 
of  her  bodv.  Edwards  f.  S.  (Tex.  Cr.), 
IGO  S.  W.  700. 

878-27  Barron  r.  Anniston,  157  Ala. 
399,  48  S.  58;  Elmore  r.  S.,  140  AIsl 
184,  37  S.  15G;  Riodel  r.  Cro<-ker,  161 
111.  App.  60S;  Joseph  r.  C,  30  Kv.  L. 
R.  63S,  99  S.  W.  311  (deposition  of 
defendant's  wife,  pr()j>erlv  exc]iid(>d^ ; 
S.  v.  Ke[)hart,  56  Wash."  561,  106  P. 
165  (l)urninjj;  of  wife's  propertv)-  fcseo 
Grabowski  v.  S.,  126  Wis.  447,"  103  N. 
W.  805. 

As  to  sanity  of  husband  charged  with 
crime,  wife  incompetent  on  his  behalf,  i 
C.  r.  Wollfol,  28  Ky.  L.  R.  16,  88  S.  j 
W.  lOfil.  Cnutrn  in  a  eivil  action. 
Piper  V.  R.,  75  N.  H.  228,  72  A.  1024. 
878-28  Xorman  r.  S.,  127  Tenn.  340, 
155  S.  W.  135. 

878-29  Rule  of  competency  extends 
to  a<tinns  criminal  in  nature — selling 
licpiors  to  husbaml  contrary  to  law; 
he  mav  testifv.  Pettis  Couiitv  '".  Pc 
Bold.  136  Mo."  App.  265,  117  S!  W.  88. 
879-.10  R.  r.  Cox,  150  N.  C.  846.  64 
S.  E.  199;  Tucker  r.  S.,  7  Okla.  Cr.  634, 
124  P.  1134,  125  P.  1089;  Rliea  v.  Tv., 
3  Okla.  Cr.  230.  105  P.  314  (court  may 
not  instruct  as  to  inference  to  be  drawn 
from  failure  of  accused  to  call  wife). 
870-rjl  Wifo  of  deceased  competent 
for  state  in  prosecution  of  his  murderer 
excejjt  as  to  confidential  communica- 
tions. Carter  v.  C,  131  Kv.  240,  114 
S.  W.  11  SO. 

879-.12  Talbott  r.  U.  S.,  208  Fed. 
144,  125  C.  C.  A.  360;  Newman  r.  S., 
160  Ala.  102.  49  S.  786. 
880-.18  Talbott  v.  U.  S.,  208  Fed. 
Ill,  125  C.  C.  A.  360;  Woodward  r. 
S.,  84  Ark.  119,  104  S.  W.  1109,  cit. 
the  text. 

Rule   applies   where   two   iudicted   sep- 
aiMtelv    for    distinct    oO'cnscs.      I'.owmer  [ 
f.    S..\-;-    Tex.    Cr.    410.    11('   .'^.    W.    7!is.  - 
88(>-a9  Wife  of  one  defendant  jdead- 
U\<i  puiltv  m;iv  testifv  in  corroboration 
of   her    husband.      C.rafT   r.    P..    2ns    111.' 
312,  70  N.   E.  299.  ins  111.  \pp.  168.      i 
Adultery.  —   Husband    of   woman   with  I 
wliom    defendant    is   charped    with    hav-  I 
inp     committed     crime     comjietent     for  i 
state.     Pruett  i'.  S.,  141   Ala.  69,  37  S.  j 
313. 

881-IO     Watson    r.    S.    (.\}n.).    61    S. 
3ni.  ,lt.  Encv.  of  Ev.  I 

881-41     Wataou    v.   S.    (Ala.),    Gl    S. 


334,  f-it.  En'cy.  or  Fv.  Spencer  v.  P.. 
52  Tex.  Cr.  2^9,  106  S.  W.  386. 
881-13  Ector  v.  S.,  10  Ga.  App.  777, 
74  S.  E.  295;  Finklea  r.  S..  04  Miss. 
777,  48  S.  1;  S.  r.  Wooley,  215  Mo.  620, 
115  S.  W.  417;  Woodall  r,  S.,  58  Tox. 
Cr.  513,  126  S.  W.  591  (regardless  of 
obiection  or  exception);  Lara  r.  S..  4S 
Tex.  Cr.  568.  89  S.  W.  840.  See  Grabow- 
ski V.  S.,  126  Wis.  447,  105  X.  W.  8(l5; 
P.  V.  Bowcn,  165  Mich.  231,  130  X.  W. 
706. 

Wife  of  prosecuting  witness  is  not  in- 
comi>etent.  P.  r.  I'l-ton,  169  Mich.  31, 
135  X.  W.  108. 

Statements  by  wife  to  third  person  in 
husband's  l'rosen<o  cannot  be  testified 
to  by  such  third  person  apainst  hus- 
band, wife  beinp  incompetent.  S.  r. 
Richardson,  I'H  Mo.  326,  92  S.  W.  649. 
882-44  In  Alabaina  wife  may  tes- 
tify apainst  husband  in  prosecution  for 
vaprancv.  Thomas  r.  S.,  155  Ala.  125, 
46  R.  771. 

Massachusetts. — C.       r.      Barker,      185 
Mass.  324,  7)  X.  E.  203. 
882-45     Cohen  r.  V.  S.,  214  Fed.  23; 
S.  r.  Anderson,  252  Mo.  83,  158  S.  W. 
817. 

883-16  U.  S.  r.  RispoH,  189  Fed. 
271;  llalley  r.  S..  108  Ark.  224,  158  S. 
W.  121;  Molvneux  r.  Willcockson  (la.). 
r.7  X.  W.  1016. 

884-47  Cohen  r.  V.  P..  214  Fed.  23 
(('.  C.  A.l;  U.  S.  r.  G Wynne.  209  Fed. 
903;  Williams  r.  S..  149  Ala.  4,  43 
8.  720;  Ex  jiartc  Kantrowitz  (Cal.),  140 
P.  1078;  Molvneux  r.  Willcockson  (Ia.\ 
137  X.  W.  1*016;  Miller  r.  S.,  78  XeR 
645,  111  X.  W.  637;  Murrav  r.  S..  48 
Tex.  Cr.  141,  SO  S.  W.  1024;  S.  r.  Wood- 
row.  58  W.  A'a.  527,  52  8.  E.  545. 
Wife  competent  to  testify  to  crime 
committccl  by  husband,  and  to  all  facts, 
tlioupli  tendin*:  to  convict  him  of  <lif- 
ferent  crime  committed  at  same  timo 
in  same  transaction.  ^Miller  r.  P..  7*^ 
Xeb.  6!5.  Ill  X.  W.  637. 
Decedent's  incriminating  declarations 
npainst  husband  admissible  on  his  trial 
for  homicide.  Rice  r.  8.,  54  Tex.  Cr. 
149.   112  S.  W.  209. 

884-49     8.  c.  Orth,  79  O.  St.  130,  86 
X.  E.  476,  failure  to  support  minor  ohil 
dren. 

884-I>l  Wife  not  competent  on  pros- 
ecution of  husbanil  for  murder  of  in- 
fant child,  thoiiph  same  ball  kille.l 
child  and  wounded  wife  while  child  in 
arn..s.  8.  r.  Woodrow,  58  W.  Va.  527, 
52  S.  E.  545. 
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885-53  Stevens  r.  S.  (Tex.  Cr.),  150 
S.  W.  944. 

885-54  llalley  r.  S.,  108  Ark.  224, 
158  S.  W.  121;  Miller  ;;.  C,  154  Ky. 
201,  157  S.  W.  373. 

Prosecution  for  wife  abandonment, 
wife  competent  against  husband.  Carn- 
ley  V.  -S.,  162  Ala.  94,  50  S.  362.  Wes- 
ter r.  S.,  142  Ala.  56,  38  S.  1010. 
Wife  competent  to  testify  to  abandon- 
ment and  fact  of  marriage.  Cunning- 
ham v.  S-.,  13  Ga.  App.  80,  78  S.  E.  780. 
Contempt  proceedings  against  husband 
for  non-payment  of  alimony  latter  com- 
petent to  purge  himself.  Stoddard  V- 
Stoddard,  122  La.  151,  47  S.  446. 
886-56  U.  S.  V.  Gwynne,  209  Fed. 
993.  But  see  Miller  v.  Com.,  154  Ky. 
201,  157  S.  W.  373. 

886-59  Kitchens  v.  S.  (Okla.  Ct.), 
140  P.  619;  Mitchell  v.  S.  (Okla.  Cr.), 
140  P.  622.  See  S.  V.  Perkins,  143  la. 
55,  120  N.  W.  62. 

Husband  may  testify  as  to  adultery  of 
wife  who  is  not  a  partv  to  the  record. 
Powell  V.  Strickland,  163  N.  C.  393,  79 
S.  E.  872. 

Wife  divorced  as  result  of  adultery  for 
which  husband  on  trial,  competent, 
against  him.  S.  V.  Nelson,  39  Wash. 
221,  81  P.  721. 

887-60  Smith  v.  S.  (Ga.  App.),  81 
S.  E.  912;  Arnold  t?.  Arnold,  141  Ga. 
158,  80  S.  E.  652;  Anderson  v.  Ander- 
son, 140  Ga.  802,  79  S.  E.  1124;  U.  S. 
V.  Meyers,  14  N.  M.  522,  99  P.  336; 
Lewis  V.  Lewis,  77  Misc.  412,  136  N.  Y. 
S.  686;  Hooper  v.  Hooper  (N.  C),  81 
S.  E.  933. 

887-61     Smith  v.   S.    (Ga.   App.),   81 
S.    E.    912;    Biers    v.    Biers,    156    App. 
Div.  409,  142   N.  Y.  S.  128. 
887-62     Biers  v.  Biers,  156  App.  Div. 
409,  142  N.  Y.  S.  128;  Hooper  v.  Hooper 
(N.  C),  81  S.  E.  933. 
888-63     McEae    v.   S.    (Miss.),   61    S. 
W.  977;   S.  V.  Vaughan,  136  Mo.  App. 
645,   118   S.  W.   1186. 
888-65     Williams    v.    S.,    149    Ala.    4, 
53  S.  720;  .p.  i:  Eader  (Cal.  App.),  141 
P.  958;    Purdy   v.   S.,   50   Tex.   Cr.   318, 
97  S.  W.  480.     See  S.  v.  Woodrow,  58 
W.  Va.  527,  52  S.  E.  545. 
Prosecution  of  husband  for  threatening 
to    kill    wife,    wife    competent    against 
him.      Murray  v.   S.,   48   Tex.    C?r.    141, 
86  S.  W.  1024. 

Relation  must  have   existed  when   as- 
sault made.    P.  v.  Johnson,  9  Cal.  App. 
233,  98  P.  682. 
889-67     Bryan  v.  S.,  55  Tex.  Cr.  136, 


i 

I 


114   S.  W.   811;    Knapp  v.  S.,   54  Tex. 
Cr.  633,  114  S.  W.  836;   S.   v.  Kuiffen,    -^j 
44  Wash.  485,  87  P.  837. 
889-69     Eichardson    v.    S.,    103    Md., 
112,  63  A.  317;  Hooper  v.  Hooper   C-N. 
C),  81  S.  E.  933. 

890-72     Harville    v.   S.,    54   Tex.    Cr 
426,  113  S.  W.  283. 
891-75     S.  V.  Luper  (Or.),  95  P.  811, 
former    wife    competent     against    Tins- 
band   on   prosecution   for  perjury  com- 
mitted  in    divorce   suit. 
891-76     Norman  v.  S.,  127  Tenn.  340, 
155    S.    W.    135.      Prosecution    of    hus- 
band   for    attempted    rape    upon    wife, 
while  living  separate,  wife  not  compe- 
tent   against    him.      Frazier    v.    S.,    48 
Tex.  Cr.  142,  86  S.  W.  754. 
892-83     Comp.  Bishop  v.  Bishop,  124 
Ga.  293,  52  S.  E.  743. 
892-84    Pettis  v.  S.   (Tex.  Cr.),  150 
S.  W,  790. 

893-85     Roberts  v.  S.  (Tex.  Cr.),  168 
S.    W.    100;    Taylor    v.    S.    (Tex.    Cr.) 
167   S.  W.  56;   Pettis  v.  S.    (Tex.   Cr.) 
150   S.   W.   790;   Hobbs   v.   S.,   53   Tex. 
Cr.   71,  112  S.  W.  308;   Swanney  v.  S. 
(Tex.   Cr.),  146  S.   W.   548. 
893-86    S.  V.  Burgess    (Mo.),   168   S. 
W.  740;  S,  v.  Nibarger  (Mo.),  164  8.  W. 
453;   Eoberts  V.  S.    (Tex.   Cr.),   168   S. 
W.    100;    Taylor    v.   S.    (Tex.    Cr.),    167 
S.    W.    56;    Johnson   v.    S.    (Tex.    Cr.) 
162  S.  W.  512;  Pettis  v.  S.  (Tex.  Cr.); 
150  S.  W.  790. 

893-88    S.  V.   Shouse,   188   Mo.   473, 
87  S.  W.  480. 

894-90  Tucker  v.  S.,  7  Okla.  Cr. 
634,  124  P.  1134,  125  P.  1089. 
Massachusetts. — "It  is  well  to  note  tho 
difference  as  to  the  various  kinds  of 
testimony  with  which  the  statute  deals. 
As  to  private  conversations  with  each 
other,  neither  husband  nor  wife  is  al- 
lowed to  testify,  no  matter  how  much 
the  testimony  is  desired  by  either  of 
them  or  by  any  third  party.  As  to 
their  testimony  against  each  other 
either  may  testify,  but  shall  not  be 
compelled  so  to  do  in  a  criminal  pro- 
ceeding against  the  other.  The  privi-  jm 
lege  is  that  of  the  spouse  called  and  ^M\ 
not  of  the  defendant.  In  the  case  of  ^ 
the  defendant  in  a  criminal  suit  the 
question  whether  he  will  testify  is  de- 
cided by  him  alone.  In  only  this  last 
ease  is  his  failure  to  produce  the  evi- 
dence not  to  be  taken  against  him. 
In  all  other  proceedings  and  as  to  all 
witnesses  except  himself  in  a  criminal 
proceeding  against  him,  the  defendant 


1004 


EUSBAM)    AM)    WIFE 


Vol.  6 


is  left  to  the  ^'eneral  prin<i]»l('s  of  law 
as  to  what  inference  may  be  drawn 
ajtjaiiist  him  for  his  failure  to  i)ro(luce 
eviiience  in  his  favor.  In  this  respect 
onr  statute  diflVrs  from  those  of  some 
etati's  whiih  exi)ressly  jirovido  that  the 
failure  of  one  spouse  to  produce  the 
other  shall  not  in  a  criminal  case  bo 
tal^^'n  a;,'ainst  the  defendant.*"  C.  t". 
Spoiiicr.  L'lli  Mass.  438,  W  X.  E.  2GG. 
894-91  Marks  r.  Madsen,  1261  111. 
.-.l,  Idii  N.  E.  625;  Neice  r.  K.  Co.,  165 
111.  App.  627;  Mueller  r.  Knollenber{» 
li;i  111.  App.  107;  Tatter.son  r.  Bank 
(Iml.  Ap]).),  102  N.  E.  8S0;  Vernon  v. 
Assn.  (la.),  138  N.  W.  696;  Goflf  r. 
Murjdiy,  1.13  Ky.  634,  156  S.  W.  95; 
Mcntz's  Assi^'nee  r.  Mahonev,  150  Ky. 
4'')!i.  150  S.  W.  503;  Ilolvok'e  v.  Holy- 
okn's  Est.,  110  Me.  469,  87  A.  40; 
M.Kae  r.  S.  (Miss.),  61  S.  977;  White- 
lu'ad  V.  Kirk  (Miss.),  61  S.  737;  S.  V. 
Wallace,  162  N.  C.  622.  78  S.  E.  1; 
Adliins  r.  Wri^'ht,  37  Okla.  771,  131  P. 
6S6;  Freeman  r.  Freeman,  71  W.  Va. 
303,  76  H.  E.  657. 

Alienation  of  husband's  affections  and 
for  crim.  con.,  wife  incoiiii-ctcnt  to  tos 
tify  to  husband's  declarations  to  her 
relating  to  defendant  or  her  conduct 
Dod^'e  V.  Rush,  28  App.  Cas,  (D.  C.) 
1  19. 

89.*-9;i  Humphrey  r.  Pope,  1  Cal. 
A|.i>.  374,  82  P.  223;  Trometer  r.  D. 
€.,  24  Aj.p.  Cas.  (D.  C.)  242;  Wobbe  r. 
Schaub,  143  111.  App.  361;  Hosfotter  r 
Green  (Kv.),  167  S.  W.  919;  Leucht  r 
Leucht,  129  Kv.  700,  112  S.  W.  845; 
Adkins  r.  Wrifjht,  37  Okla.  771,  131 
P.  6S6;  S.  V.  Luper  (Or.).  95  P.  Sll; 
Oant  V.  S.,  55  Tex.  Cr.  284,  116  S.  W. 
801;  S.  r.  Muzzv  (Vt.),  MS  A.  895; 
Lurtv  r.  Lurtv,  107  Va.  466,  ."59  S.  E. 
405.  See  Klein  r.  Klein,  31  Kv.  L.  R 
2S,  101  s    w.  :?^2. 

Alienating  husband's  effections,  wife 
may  testify  to  acts,  statements  and 
dec  larations  by  him  showing'  afTection 
and  subsequent  lo.ss.  Sexton  r.  «Sexton, 
129  la.  487.  105  X.  W.  314. 
Fact  of  being  joint  parties  and  jointly 
interested  imiiiateri.il.  .M:irshall  f. 
Marsiiail,  71  Kan.  313,  SO  P.  629. 
S96-94  Ni.-oll  r.  Xicoll,  22  Cal.  App. 
26.S.  133  P.  1144;  Clover  i:.  Woodmen, 
142  111.  App.  276. 

897-97  Holvoke  f.  Ilolvoko's  Est., 
no  Me.  469.  S7  A.  40;  S.  r.  Wallaca 
162  X.  C.  622.  78  S.  E.  1 ;  S.  r.  Luper 
(Or.),  95  P.  911;  Freeman  r.  Freeman, 
70  W.  Va.  303,  76  S.  E.  657. 


I  897-98     S.    r.     Muzzv     (Vt.),    S8    A. 

1  S95. 
897-99     McCord    r.    McCord.   140   Ga. 

I  170,  78  S.  E.  833;  Clover  r.  Woodmen, 
I  suj.ra:  Ilolyoke  r.  Ilolyoke's  Est.,  110 
Me.  469.  87  A.  40.  Sc^  Grieb  r.  Stahl, 
nil  Tex.  306,  1M7  S.  W.  41;  Pace  v.  S., 
61  Tex.  ''r.  4:if,.  i:;."  s.  W.  379. 
Communication  between  husband  and 
wife  U\iu}r  under  arti.les  of  separa- 
tion are  not  i)rivilej.'e.!.  Holvoke  r. 
Ilolyoke's  P^st.,  1HI  Me.  469,  87  A.  40 
898-2  MeCord  r.  McCord,  140  Ga. 
170,  78  S.  E.  833;  Wickes  r.  Walden, 
228  HI.  56,  81  X.  E.  79S;  German  A 
Ins.  Co.  V.  Paul,  5  Ind.  Tv.  703,  83  8. 
W.  60;  Miller  r.  S.  (Tex.'Cr.).  144  S. 
W.  239. 

899-3  Rule  rendering  incompetent 
communications  between  spouses  sub- 
ject to  excci>tions  as  where  it  is  neces- 
sary to  discdose  them  in  order  to  pro- 
tect personal  rights  or  liberty  of  jmrty 
to  whom  maile.  S.  r.  Luf>er,  49  Or 
605.  91  P.  444.  See  also  Shepherd  v. 
C,  27  Ky,  L.  R.  376,  85  S.  W.  191. 
899-4  Xeice  r.  R.  Co.,  165  HI.  Api». 
627;  Mueller  v.  Knollenberg,  161  III. 
-Vpp.  i07;  Clover  r.  Woodmen,  142  IlL 
App.  276. 

900-6  Whitehead  r.  Kirk  (Miss.^. 
61   S.  737. 

900-7  Kiolbassa  r.  Union,  141  111. 
Ai.p.  297;  White  r.  White.  101  Minn. 
451,  112  X.  W.  627  (reception  of  evi- 
dence not  prejudicial). 
901-8  Illinois  statute  covers  conver- 
sations between  a  spouse  and  a  third 
party  in  presence  of  other  spouse.  I>on- 
nan  r.  Donnan,  236  HI.  341,  86  X.  E. 
279. 

901-9  Jacobs  r.  U.  S.,  161  Fed.  694 
SS  C.  C.  A.  554;  llostettor  r.  Green 
(Ky.),  167  S.  W.  919;  Rrown  r.  Pat- 
tersjon,  224  Mo.  639,  124  S.  W.  1;  First 
Hk..  etc.  r.  Hill  (Tex.  Civ.V  151  S.  W. 
652. 

Confidential  communication  defined. 
I/anham  r.  Tyanham  (Tex.),  145  S.  W. 
336. 

Confessions  of  wife  committing  crime 
jointly  with  hu.Hli.-jnd.  not  within  rule 
of  exelu.sjon.  S.  r.  .Mann,  39  Wa.'«h 
144.  81    P.  561. 

901-10  Thomas  r.  S..  155  Ala.  125. 
46  .S.  771;  Leyner  r.  I^yner,  123  la. 
l'<5,  VS  X.  W.iiJS;  Host«<tter  r.  (Jreon 
(Ky.).  167  S.  W.  919;  Whit  ford  r.  Ina 
Co..  163  X.  C.  223.  79  S.  E.  501;  S.  r. 
Luper,  49  Or.  6.15,  91  P.  444;  First  Rk.. 
etc.  r.  Hill  (Tex.  Civ,),  151  S.  W.  652. 
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See  Shepherd  v.  C,  27  Ky.  L.  R.  376, 
So  S.  W.  191. 

902-11  Hostetter  v.  Green  (Ky.), 
167  S.  W.  919;  Bankers'  F.  Union  v. 
Donahue,  33  Ky.  L.  E.  196,  109  S.  W. 
878  (action  on  life  insurance  policy) ; 
Brown  v.  Patterson,  224  Mo.  639,  124 
S.  W.  1. 

903-13  Contra,  Donnan  v.  Donnan, 
236  111.  341,  86  N.  E.  279.  See  C.  v. 
Cronin,  185  Mass.  96,  69  N.  E.  1065. 
As  to  sanity  at  time  of  suicide,  wife 
competent  to  testify  to  circumstances 
surrounding  husband's  death.  Metro- 
politan L.  Ins.  Co.  V.  Thomas,  32  Ky. 
L.  R.  770,  106  S.  W.  1175. 
903-13  Macon,  etc.  Co.  v.  Mason, 
123  Ga.  773,  51  S.  E.  569;  Chicago  C. 
R.  Co.  V.  Bundy,  210  111.  39,  71  N.  E. 
28;  Clover  v.  Woodmen,  142  111.  App. 
276;  Supreme  Lodge  V.  Jones,  113  111. 
App.  241;  Illinois  L.  Ins.  Co.  V.  De 
Lang,  30  Ky.  L.  R.  753,  99  S.  W.  616; 
Missouri,  etc.  R.  Co.  v.  Hibbitts,  49 
Tex.  Civ.  419,  109  S.  W.  228. 
To  show  property  homestead. — Steves 
V.  Smith,  49  Tex.  Civ.  126,  107  S.  W. 
141. 

903-15     Hostetter    t\     Green     (Ky.), 

167  S.  W.  919;  Gofif  v.  Murphy,  153  Ky. 

634,  156  S.  W.  95;  Whitehead  v.  Kirk 

(Miss.),  61  S.  737. 

904-16     Lurty  v.  Lurty,  107  Va.  ^6, 

59  S.  E.  405. 

905-19     Covip.   Marshall    v.   Marshall, 

71  Kan.  313,  80  P.  629. 

905-21     Comp.    Johnson    v.    Johnson, 

28  Ky.  L.  R.  937,  90  S.  W.  964. 

905-22  And  so  of  delivery  by  one 
spouse  in  presence  of  other  to  third 
party.  Baker  v.  Baker,  239  111.  82,  87 
N.   E.  868. 

805-24  Action  by  trustee  in  bank- 
ruptcy to  set  aside  gifts  to  bankrupt's 
wife  she  may  be  compelled  to  testify. 
Wiley  V.  McBride,  74  Ark.  34,  85  S. 
W.  84. 

Wife  may  not  testify  to  threats  made 
to  her  against  another.  Gant  ;;.  S.,  55 
Tex.  Cr.  284,  116  S.  W.  801. 
906-26  P.  V.  Chadwick,  4  Cal.  App. 
63,  87  P.  384;  Mueller  v.  Batcheler,  13] 
la.  650,  109  N.  W.  186;   C.  v.  Everson, 

29  Ky.  L.  R.  760,  96  S.  W.  460;  Kanne 
V.  Kanne,  119  Minn.  265,  138  N.  W.  25 
S.  ?;.  Laudisi  (N.  J.),  90  A.  1098;  S.  v. 
Wallace,    162    N.    C.    622,    78    S.    E.    1 
Ickes  V.   id.,   237   Pa.   582,   85   A.   885 


Harris  v.  S.  (Tex.  Cr.),  161  S.  W,  125; 
Cowser  v.  S.  (Tex.  Cr.),  157  S.  W.  758; 
First  Bk.  of  Springtown  v.  Hill  (Tex. 
Civ.),  151  S.  W.  652;  Richards  V.  S., 
55  Tex.  Cr.  278,  116  S.  W.  587.  See 
Connella  v.  Ty.,  16  Okla.  365,  86  P. 
72;  Cole  v.  S.,  48  Tex.  Cr.  439,  8S 
S.  W.  341;  S.  V.  Muzzy  (Vt.),  88  A. 
895.  But  see  Whitehead  v.  Kirk  (Miss.), 
61  S.  737. 

Spouse     may     testify, — Whitehead     v. 
Kirk    (Miss.),  61   S.   737. 
Conversation    between    husband,    wife 
and  father  not  privileged,  and  may  be 
testified   to   by   wife   on   prosecution   of 
husband  for  murder  of  father.     Cole  v. 
S.,  51   Tex.  Cr.  89,  101   S.  W.  218. 
906-27     Phillips  V.  S.  (Ala.  App.),  65 
S.    673;    Gant   v.    S.,    55    Tex.    Cr.    284, 
116  S.  W.  801,  cit.  the  text. 
9()7-28     But  see  Kerr  v.  Yager  (la.), 
138  N.  W.  905. 

Wife  competent  to  testify  to  conversa- 
tion between  husband  and  third  party 
in  suit  in  which  husband  is  neither  a 
party  nor  interested  in  outcome.  Short 
r.  Thomas  (Mo.  App.),  163  S.  W.  252. 
907-30  Apkins  v.  C,  148  Ky.  662, 
147  S.  W.  376  (where,  howevef,  the 
error  was  harmless) ;  Hearne  v.  S.  C, 
50  Tex.  Cr.  431,  97  S.  W.  1050;  S.  v. 
Muzzy  (Vt.),  88  A.  895.  See  Lurty  v. 
Lurty,  107  Va.  466,  59  S.  E.  405.  Comp. 
E.  W.  M.  17.  J.  C.  M.,  2  Tenn.  Ch.  App. 
463. 

907-31  Caldwell  v.  S.,  146  Ala.  141, 
41  S.  473;  Connella  v.  Ty.,  16  Okla.  365, 
86  P.  72. 

908-32  S.  V.  Wallace,  162  N.  C.  622, 
78  S.  E.  1;  Harris  V.  S.  (Tex.  Cr.), 
161  S.  W.  126;  S.  v.  Simmons,  52  Wash. 
132,  100  P.  269;  S.  r.  Nelson,  39  Wash. 
221,  81  P.  721  (letter  produced  by  pros- 
ecution). 

Letter  by  accused  to  wife  while  in  jail, 
intercepted  and  never  delivered,  not 
privileged.  Hammons  i>.  S.,  73  Ark. 
495,   84  S.   W.   718. 

908-33  Harris  v.  S.  (Tex.  €r.),  161 
S.  W.  125.  Letter  by  accused  to  wife- 
written  while  in  jail  under  known  rule 
requiring  opening  and  examination  by 
jailer  not  privileged.  De  Leon  v.  Ty., 
9  Ariz.  161,  80  P.  348.  Comp.  Ward 
f.  S.,  70  Ark.  204,  66  S.  W.  926,  letter 
taken  from  wife  forcibly  privileged. 
909-35  McCord  v.  McCord,  140  Ga. 
170,  78  S.  E.  833. 
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Opinion,  912-3;  Of  nanus  of  places,  912- 
C;   Of  hou.se,  927-74. 

912-3     Williams  r.  S.,  149  Ala.  4,  43 

S.  720;  .Ionian  r.  S.,  50  Fia.  94,  39  S. 
ir>.l;  Gray  r.  S.,  d  Oa.  App.  428.  f)5 
S.  E.  191;  P.  V.  Jenninrrs,  2.12  111.  .534, 
96  X.  E.  1077;  Craig  r.  S.,  171  In. I. 
317,  8f5  X.  E.  397;  S.  v.  Richards.  12ti 
Ta.  497,  102  N.  W.  439;  Morse  r.  C, 
120  Kv.  294,  111  S.  W.  714;  P.  v.  Hain- 
nioiul,  177  Mich.  410,  143  N.  W.  244; 
S.  V.  Lane  (X.  C),  81  S.  E.  620;  S.  v. 
Oarmon,  145  N.  C.  481,  59  S.  E.  657; 
Cofiiiian  V.  S.,  51  Tex.  Cr.  478,  1)3  S.  W. 
112S;  Kosezvniala  r.  S.,  125  Wis.  414, 
104  X.  W.  113. 

"Witness  was  not  willing  to  testify 
positively  that  tlie  (lorcudaiit  was  tlio 
man  who  sold  him  the  liquor,  neverthe- 
less ho  did  tostifv  that  to  the  l>est  of 
his  recollection  the  dofcMidant  was  the 
man.  The  evidence  of  the  above  wit- 
ness rises  above  mere  conjecture  oi 
suspicion.  It  assumes  the  dignity  of 
the  positive  testimony  of  a  witness 
who  from  the  fact  that  he  had  no  ac- 
quaintance with  the  defendant  and  had 
only  seen  him  when  he  bought  wliisUy 
from  him  on  one  occasion  in  the  dark 
was  unwilling  to  positively  say  that  ho 
was  the  man,  but  was  willing  to  tes- 
tify that,  to  the  best  of  his  recollec- 
tion, he  was  the  man.  This  witness 
having  testified  that,  to  the  best  of 
his  recollection,  the  defendant  was  the 
man  who  had  sold  him  the  liquor,  it 
was  the  duty  of  the  court  to  submit, 
under  the  evidence  in  this  case,  the 
question  of  the  defendant's  guilt  vel 
non  to  the  iurv. ''  Hollingsworth  v. 
S.,  3  Ala.  App.  153,  57  S.  501. 
Opinion  incompetent  after  witness  tes- 
1ifi<>d  it  was  Ino  dark  to  distinguish 
]>eison  seen.  Pool  v.  S.,  48  Tex.  C\: 
478.   88   S.   W.  350. 

Opinion  as  to  possibility  of  identifying 
assailant  at  a  certain  time  an.l  place 
inadmissible  where  not  shown  assault 
took  place  under  circumstances  set 
forth,  or  witness  ascertained  by  experi- 
ment possibility  of  such  identification 
under  like  conditions.  Kevser  l".  S.. 
9."  ^rd.  96,  51  A.  1057. 
912-4     P.    r.    Gorman,    14    Cal.    App. 

2.":?.  m  p.  285. 

91  J?-*;     Identification  by  finger-prints. 

P.    r.   .Tennings,   252  111.  531,  06   X.   E. 

1077. 

9i:i-6     Rex   V.   Leach,    17   Ont.    L.    R 


643;  Reid  r.  S.,  16S  Ala.  118,  53  S. 
254;  Des  Moines  S.  Bk.  r.  Kennedy, 
142  la.  272,  120  X.  W.  742  (in  civil 
actions  it  is  prima  facie  evidence); 
Snvder  r.  Fidler,  125  la.  378,  101  N. 
W.  130;  Cumberland  O.  Mfg.  Co.  r.  At- 
teaux,  199  Mass.  426,  85  X.  E.  536; 
Xicliolson  r.  Lumb.  Co.,  160  X.  C.  33, 
75  .S.  E.  730. 

Identity  of  names  of  places  alone  is 
some  eviclence  of  their  identity.  W.  U. 
T.    Co.    r.    IlaId^ins,    50    Tex.  "Civ.    513, 

no  s.  w.  r,?.9. 

Identification  by  assumed  name. — A 
person  may  accpiire  an  assumed  name 
by  which  he  may  be  identified  as  cer- 
tainly as  by  his  true  name.  Stallworth 
r.  S.  146  Ala.  8,  41  S.  Is4. 
913-7  Pearce  v.  Haas,  122  I^.  376, 
47  8.  687;  Atwood  V.  Co.,  148  Mich. 
224.  m  N.  W.  747,  cit.  the  text;  S. 
r.  Bates,  102  Minn.  114,  112  X.  W. 
1026;  S.  r.  Court,  225  Mo.  609,  125  S. 
W.  451;  HoOman  r.  Ins.  Co.,  135  App. 
Div.  739,  119  X.  Y.  8.  978;  C.  r.  Doe, 
18  Pa.  Dist.  611;  Cardenas  r.  S..  5S 
Tex.  Cr.  109,  124  S.  W.  953;  Blunt  r. 
Oil  Co.  (Tex.  Civ.),  146  S.  W.  248. 
This  presumption  is  strong  in  propor- 
tion as  the  difVerences  between  the  two 
names  are  sliL'ht.  Johnston  v.  S..  65 
Fla.  402.  62  s!  655. 

Presumption  is  slight. — .Tones  r.  S.,  49 
Ment.  :"05.  130  P.  111. 
In  extradition  proceedings  presumption 
of  identity  of  fugitive  arises  from  iden- 
titv  of  name.  S.  v.  Bates,  101  Minn. 
?,0^.   112   N.  W.  2(tO. 

Statutory  presumption  of  identity  of 
jierson  from  identity  of  name  is  di* 
]uitable.  P.  r.  Mullen,  7  Cal.  App.  547, 
9)    P.   ^67. 

Is  sufficient  evidence  prima  facie.  Rvle 
V.  P.-ividsnn  (Tex.  Civ.).  116  ."=:.  W.  «-i2:^ 
914-8  Where  circumstances  show 
nothing  to  the  contrary  identity  of 
names  on  indictment  and  reconl  is  pre- 
sumptive evidence  of  identitv  of  per 
son.  Xelson  r.  S.,  151  Ala."  2,  43  S. 
966 

Where  same  name  appears  twice  in  a 
list  of  witnesses  there  is  no  presump- 
tion of  identity,  but  rather  that  there 
were  two  persons  of  same  name.  Shaf- 
fer r.  U.  S.,  24  App.  Cas.  (1).  C.)  417. 
914-9  See  Ex  parte  Long  Lock,  173 
Fe.l.  208. 

No  presumption  because  of  identit.v  of 
name  that  notary  who  attesteil  afll- 
davit  was  same  person  who  subsequent- 
l.v,    as    solicitor    of    city    court,    joined 
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with  prosecutor  in  signing  the  accusa- 
tion. Shuler  v.  S.,  125  Ga.  778,  54 
S,  E.  689. 

915-10  Mobile  L.  &  R.  Co.  v.  Mac- 
kay,  158  Ala.  51,  48  S,  509,  applying 
rule  to  corporation. 

915-11  Ferguson  v.  Trustees,  168 
III.  App.  225.  See  Lucas  v.  Co.,  186 
Mo.  448,  85  S.  W.  359. 
916-12  Time  person  became  resident 
of  a  state  may  be  relevant  on  question 
of  identity,  and  is  provable  by  testi- 
mony of  family  history.  Keek  v.  Wood- 
ward, 53  Tex.  Civ.  267,  116  S.  W.  75. 
Circumstances  strengthening  presump- 
tion stated.  Hoffman  v.  Ins.  Co.,  135 
App.  Div.  739,  119  N.  Y.  S.  978. 
916-13  Presumjition  can  be  invoked 
only  where  such  name  is  to  be  applied 
to  a  particular  person  involved.  P.  v. 
Wong  Sang  Lung,  3  Cal.  App.  221,  84 
P.  843. 

916-14  P.  V.  Wong  Sang  Lung.  3 
Cal.  App.  221,  84  P.  843. 
917-23  S.  V.  Loser,  132  la.  419,  104 
N.  W.  337;  S.  v.  Payne,  223  Mo.  112, 
122  S.  W.  1062;  S.  V.  Le  Pitre,  54 
Wash.  166,  103  P.  27;  Colbert  v.  S;, 
125  Wis.  423,  104  N.  W.  61. 
Identity  of  name  not  sufficient  on  pros- 
ecution for  second  offense.  Thompson 
r.  S.,  66  ria.  206,  63  S.  423. 
Identity  of  names  not  sufficient  to  Tden- 
tify  defendant  with  record  of  previous 
convictions  so  as  to  apply  statute  in- 
creasing penalty  because  of  such  con- 
viction. S.  V.  Smith,  129  la.  709,  106 
N.  W.  187. 

917-24  When  witness  is  sought  to 
be  impeached  by  the  use  of  record  of 
prior  conviction  identity  of  names 
makes  a  prima  facie  showing  of  iden- 
tity of  person  and  question  is  for  jury. 
S.  V.  Loser,  supra;  Boyd  v.  S.,  150  Ala. 
10],  43  S.  204;  Clifford  V.  Co.,  232  111. 
150,  83  N.  E.  448.  But  see  Byrd  v. 
S.,  51  Tex.  Cr.  539,  103  S.  W.  863. 
917-25  Brum  i\  Ivins,  154  Cal.  17, 
96  P.  876. 

918-27  Einstein  v.  Co.,  132  Mo.  App. 
82,  111  S.  W.  850;  Hill  &  Jahns  V. 
Lofton  (Tex.  Civ.),  165  S.  W.  67. 
919-34  Telfair  v.  S.,  56  Fla.  104,  47 
S.  863;  P.  V.  Seaman,  239  111.  611,  88 
N.  E.  212;  Harrel  v.  Neef,  80  Kan.  348, 
102  P.  838;  McAuliff  V.  Hughes,  128 
App.  Div.  355,  112  N.  Y.  S.  486;  Bailie 
r.  Co.,  55  Tex.  Civ.  473,  119  S.  W.  325, 
See  Brum  P.  Ivins,  154  Cal.  17,  96  P. 
876. 


919-35  Brooke  v.  S.,  155  Ala.  78,  46 
S.  491. 

920-36  Illinois  C.  E.  Co.  v.  Hasen- 
winkle,  232  111.  224,  83  N.  E.  815;  S. 
V.  Priest,  215  Mo.  1,  114  S.  W.  949. 
920-38  Comp.  Hope  r.  Seaman,  119 
N.  Y.  S.  713.  See  Illinois  C.  R.  Co.  v 
Hasenwinkle,  232  111.  224,  83  N.  E.  815 
(variance  immaterial  in  condemnation 
notice) ;  S.  v.  Loser,  132  la.  419,  104  N. 
W.  337  (middle  initial  no  part  of 
name);  Lucas  v.  Co.,  186  Mo.  448,  85 
S.  W.  359;  Morrison  v.  Turnbaugh,  192 
Mo.  427,  91  S.  W.  152  (not  important 
in  identifying  person  sued  for  taxes) ; 
State  Finance  Co.  v.  Halstenson,  17  N. 
D.  145,  114  N.  W.  724  (dist.  from  Ambs 
V.  R.  Co._,  44  Minn.  266,  46  N.  W.  321, 
where  initials  changed).  But  see  Taul- 
bee  V.  Buckner,  28  Ky.  L.  R.  12413,  91 
S.  W.  734,  holding  omission  of  middle 
initial  will  not  raise  presumption  of 
difference  of  identity  in  tracing  chain 
of  title  to  land. 

921-40     S.  v.  Loser,  132  la.  41?,  10^ 
N.  W.  337;   State  Finance  Co.  v.  Hal- 
stenson, 17  N.  D.  145,  114  N.  W.  724. 
But  see  Cleveland,  etc.  R.  Co.  v.  Peirce,  ' 
34  Ind.  App.  188,  72  N.  E.  604,  though 
unnecessary  to  give  middle  name  or  in- 
itial, a  mistake  is  fatal. 
921-42     Maxwell   v.  S.    (Ala.),   65   S. 
732;  Dehn  v.  Dehn,  170  Mich.  407,  136 
N.  W.  453;  Hess  v.  Stockard,  99  Minn. 
504,  109  N.  W.  1113. 
921-43     Morse  v.    Co.,    129    Ky.   294, 
111    S.    W.    714    (indictment   under    as- 
sumed   name) ;    Cain   v.    S.    (Tex.    Cr.), 
153  S.  W.  147. 

921-44  Roach  p.  Wolff  (Neb.),  146 
N.  W.  1019. 

921-45  Similarity  of  article  found 
with  defendant's  clothing.  See  S.  r. 
Alton,  105  Minn.  410,  117  N.  W.  617. 
Blood  stains  and  semen  stains  on  cloth- 
ing must  be  shown  to  have  been  de- 
posited recently  in  order  to  be  material 
in  rape  case.  S.  P.  Alton,  105  Minn. 
410,  117  N.  W.  G17. 

922-46  Cox  p.  Cline,  147  la.  353,  126 
N.  W.  330;  Olson  p.  Bk.,  78  Kan.  592, 
96  P.  853. 

Admission  of  identity. — Rio  Graricle  W. 
R.  Co.  P.  Boyd,  44  Colo.  119,  96  P. 
781. 

922-47  -Previous  illegal  sale  of 
liquor  to  stranger  may  be  proved  to 
identify  defendant.  Abrams  v.  S.,  155 
Ala.  105,  46  S.  464. 
Competent  to  show  every  step  taken 
by   defendant  prior    to   commission   of 
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crime  to  establish  his  identity.  P.  v. 
Duffy,  IGO  Ai)p.  JJiv.  3S3,  lio  N.  Y. 
S.  705. 

923-48  Carson  v.  Slattery,  123  La 
82.1,  -i9  S.  586. 

922-49  Williams  r.  S.,  56  Tex.  Cr. 
49n,  ]2')  S.  W.  882. 

922-50  Harris  v.  Martin,  150  N.  C. 
3()7,  (U  S.  E.  126. 

923-53  See  S.  v.  Findling,  123  Minn. 
410,  m  N.  W.  142. 

923-54  Writings  of  accused  similar 
to  letters  carved  on  door  and  contain- 
in*,'  i)e('uliarities  of  punctuation,  com- 
petent to  show  habit.  S.  r.  Kent,  S3 
Vt.  2S,  74  A.  389. 

Commission  of  other  offenses  in  similar 
manner  may  be  shown  if  manner  novel. 
Morse  v.  Co.,  129  Ky.  294,  111  S.  W. 
714. 

924-57  Finney  v.  S.  (Ala.  App.),  65 
S.  93 ;  Way  v.  S.,  155  Ala.  52,  4(5  S.  273 
(best  iudffment) ;  Kent  v.  Cobb,  24 
Colo.  App.  264,  133  P.  424  (tele- 
phone conversation);  Tonlun-C.  R.  Co. 
V.  Iledyes,  24  Ida.  304,  133  P.  699;  S. 
V.  Vanella,  40  Mont.  326,  106  P.  364; 
U.  S.  V.  Cagaoaan,  7  Phil.  Isl.  207; 
Belcher  v.  S.  (Tex.  Cr.),  161  S.  W.  459; 
Del.  Ins.  €o.  v.  Wallace  (Tex.  Civ.), 
100  S.  W.  1130  (telejdione  conveVsi- 
tion);  S.  V.  Karas  (Utah),  136  P.  788. 
See  Gallagher  r.  Mach.  Co.,  177  111. 
App.  198;  Harris  v.  Raskin,  142  N.  Y. 
S.  342;  Hancock  r.  Ins.  Co.,  81  Misc 
159,  142  N.  Y.  S.  352;  Forester  r.  S 
(Tex.  Cr.),  163  S.  W.  87.  And  ace  gen- 
erally vol.  14,  p.  154. 
Witness  testified  that  just  before  the 
shooting  he  heard  one  of  the  crowd  or 
mob  cry  out,  "Turn  the  damned  negro 
loose."  At  that  time  West  was  about 
250  or  300  .yards  away  and  was  not 
able  to  recognize  any  member  of  the 
crowd  or  to  determine  or  to  say  from 
seeing  them  whether  any  of  them  was 
a  white  man.  In  describing  the  tone 
of  the  voice,  he  said,  "It  was  a  cul- 
tured voice";  that  he  could  distinguish 
the  voice  of  a  plantation  nr«gro  from 
that  of  a  cultured  white  man;  anrl  that 
in  this  instance  it  was  the  voice  of  a 
white  man.  The  court  saiil:  "Wo 
think  that  this  testimony  was  admis- 
sible. The  recognition  of  the  voice  is 
a  conclusion  reached  through  the  sense 
of  hearing,  like  the  recognition  of  the 
appearance  of  a  person  is  a  conclusion 
reached  through  the  sense  of  sight.  It 
is  not  a  mere  matter  of  opinion.  It  is 
admissible  as   direct   and  positive   evi- 


dence, the  weight  of  which  ia  for  tho 
jury's  determination.  One  may  by  the 
sense  of  hearing  recognize  the  voice  of 
a  person  with  which  he  is  familiar,  and 
may  likewise  rei-ognize  and  know  the 
difference  between  the  voices  of  per- 
sons of  different  nationalities,  and  be- 
tween that  of  a  white  man  and  a  ne- 
gro." Rhea  r.  S.,  104  Ark.  162,  147  S. 
\V.  40's  rH.  this  text. 
Recognition  of  voice  over  telephone, 
competent.  S.  r.  Isher,  136  la.  006, 
111  N.  W.  811;  Ilol/.liauer  v.  Sheeny, 
31  Ky.  L.  R.  1238,  104  S.  W.  1034. 
Knowledge  of  voice  required.  Dun- 
ham V.  Mc^richael,  214  I'a.  485,  63  A. 
1007.  See  Mack  v.  S.,  54  Fla.  55,  44 
S.  706,  13  L.  R.  A.  (N.  S.)  373;  Wag- 
goner V.  S.,  49  Tex.  Cr.  260,  92  S.  W. 
38  (statement  "it  went  mighty  like  J. 
W.'s  voice,"  admissible). 
924-58  Holland  v.  S.,  56  Tex."  Cr. 
440,  120  S.  W.  470. 

924-59  Where  only  a  few  hours'  pre- 
vious acquaintance  is  shown  and  no 
peculiarities,  identification  by  voice 
and  size  of  person  seen  in  dark  is  in- 
sutlicient.  Walker  v.  S.,  50  Tex.  Cr. 
221,  96  S.  W.  35,  cit.  the  text. 
924-60  P.  V.  Castile,  3  Cal.  App.  4S7, 
86  P.  746. 

925-61  S.  V.  Findling,  123  Minn. 
413,  144  N.  W.  142. 
925-62  P.  V.  Wav,  119  App.  Div. 
344,  104  N.  Y.  S.  277  (jawbone  frac- 
tured by  bullet  admissible  to  identify 
deceased  as  person  assaulted);  Foster 
r.  S.  (Tex.  Cr.).  150  S.  W.  936. 
Witness  who  collected  bones  of  grand- 
children after  a  fire  may  testify  as  to 
what  they  were  anil  identify  those  of 
the  older  and  younger,  though  she  was 
not  an  expert.  Si)rouse  v.  C.,  132  Ky. 
269,  116  S.  W.  344. 

925-63  Denver,  etc.  R.  Co.  r.  Oun- 
nintr,  33  Colo.  280.  80  P.  727;  S.  v. 
A'ann,  162  N.  C.  534,  77  S.  E.  295. 
926-66  Oulf,  etc.  R.  Co.  r.  Matthews, 
99  Tex.  ion.  SS  S.  W.  192. 
927-70  Accused  may  be  required  to 
]>ut  his  foot  in  track  near  place  of 
crime.  Magee  v.  S.,  92  Miss.  Sfi5.  4fl 
S.  529,  valuable  opinion,  collecting 
cases. 

927-71     Webb   v.  S.    (Tex.   Or.V   154 
S.  W.  1013. 

Circumstantial   evidence,   sufficient.     S. 
r.  ri;,rk.  U5  la.  731.  122  N.  W.  957. 
Habit   of   dog    Tuav    be    proved.      Rum- 
ba ugh   r.  MeCormick,  SO  0.  St.  211,  S8 
N.  E.  410. 
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Familiarity  with  gallop  of  horses,  suf- 
ficient upon  Miiieh  to  base  ojjinion  as 
to  their  identity.  Hokler  V.  S.,  119 
Tenn.  178,  104  S.  W.  225. 
927-72  Lawton  v.  Shepard,  36  Okla. 
772,  130  P.  135;  Bradv  v.  Shirley,  18 
S.  D.  60S,  101  N.  W.  886. 
Identity  of  animal  may  be  proved  by 
witness  after  another  has  testified  con- 
cerning it,  though  unable  to  identify 
it.  McCullough  V.  Dunn,  83  Neb.  591, 
119  N.  W.  1127. 

927-73  P.  V.  Romero,  12  Cal.  App. 
466,  107  P.  709;  Independent  B.  Assn. 
1?.  Brew.  Co.,  169  111.  App.  347;  Elmore 
V.  S.  (Tex.  Cr.),  102  S.  W.  517;  Reyn- 
olds V.  S.  (Tex.  Cr.),  160  S.  W.  3H2; 
Turner  v.  S.  (Tex.  Cr.),  160  S.  W.  357; 
Williams  V.  S.  (Tex.  Cr.),  147  S.  W. 
571.  See  supra,  "Animals,"  889-3. 
Unrecorded  brand,  no  presumption  of 
ownership,  but  may  be  used  as  means 
of  identification.  S.  v.  Dunn,  13  Ida. 
9,  88  P.  235;  Hurst  v.  Ty.,  16  Okla. 
60O,  86  P.  280. 

927-74  Wright  v.  S.,  156  Ala.  108, 
47  S.  201;  Black  i?.  S  ,  1  Ala.  App.  255, 
55  S.  948;  Minor  v.  S.,  55  Fla.  77,  46 
S.  297;  Lingerfelt  v.  S.,  125  Ga.  4, 
53  S.  E.  803;  Citv  Nat.  Bk.  v.  Jordan, 
139  la.  499,  117  N.  W.  758;  S.  v.  Hop- 
per, 114  La.  557,  38  S.  452;  S.  V.  James, 
194  Mo.  268,  92  S.  W.  679;  S.  v.  Bar- 
rington,  198  Mo.  23,  95  S.  W.  235; 
Delaware  Ins.  Co.  v.  Hill  (Tex.  Civ.), 
127  S.  W.  283;  Richards  r.  C,  107  Va. 
881,  59  S.  E.  1104  (as  to  whether  sub- 
stance found  on  grass  was  oil). 
"In  examination  of  the  witness,  the 
prosecution  wouhl  hand  the  vest  to  a 
certain  witness  and  ask  them  if  they 
had  ever  seen  the  vest,  and  the  wit- 
nesses were  permitted  to  answer  that 
it  was  Mr.  Rudolph 's  vest.  The  ob- 
jection urged  was,  instead  of  handing 
the  vest  to  the  witness,  the  witness 
should  have  been  required  to  describe 
the  vest  owned  by  Mr.  Rudolph  before 
handing  it  to  the  witness.  The  wit- 
nesses had  testified  they  were  present 
when  the  vest  was  taken  out  of  the 
trunk,  and  identified  it  as  the  vest  be- 
longing to  one  of  the  deceased  parties, 
and  the  bills  present  no  error."  Har- 
ris r.  S.  (Tex.  'Or.),  14,8  S.  W.  1074. 
Witness  who  has  felt  object  in  pocket 
of  accused  may  give  o])inion  it  was 
a  pistol.  Way  v.  S.,  155  Ala.  52,  46 
S.  273. 
Identity  of  house  presumed  from  iden- 


tity of  number,  name  of  street  and 
citV.  P.  V.  Price,  143  Cal.  351,  77  P. 
73.' 

Conclusions  of  non-experts,  inadmissible 
8.  (.  Denny,  17  N.  D.  519,  117  N.  W. 
809. 

928-75  Wilev  v.  S.,  92  Ark.  586,  124 
S.  W.  249;  McDonald  V.  S.,  56  Fla.  74, 
47  S.  485;  Collins  v.  Co.,  140  la.  304, 
118  N.  W.  401;  Gilchrist  v.  Corliss,  155 
Mich.  126,  118  N.  W.  938  (corporate 
de^ices);  Alpena  f.  Mainville,  153 
Mich.  732,  117  N.  W.  338  (similarity 
of  paper  used  in  certain  place  with 
that  used  as  exhibit) ;  Lynne  v.  S.,  53 
Tex.  Cr.  375,  111  S.  W.  729  (of 
money);  S.  r.  Tidwell  (Utah),  139  P. 
863;  S.  V.  King,  64  W.  Va.  546,  63 
S.  E.  468. 

"While  the  burden  is  upon  the  plaintiff 
in  such  cases  to  prove  whose  machine 
was  responsible  for  the  accident  result- 
ing in  his  injury,  and  he  must  identify 
it  to  the  satisfaction  of  the  jury,  he 
is  not  required  to  do  an  impossible 
thing,  but  only  to  produce  such  evi- 
dence as  will  satisfy  the  minds  of  12 
intelligent  jurors  of  the  identity  of 
the  machine.  This  might  be  done  by 
showing  the  similarity  between  the  pe- 
culiar and  unvisual  decorations  on  the 
Roberts  machine  and  those  on  the  ma- 
chine which  frightened  the  plaintiffs' 
horse,  and  the  plaintiffs  might  thus 
make  a  prima  facie  case  which  the  de- 
fendants would  be  called  upon  to  an- 
swer. .  .  .  The  rapidity  with 
which  an  automobile  travels,  and  es- 
pecially the  speed  at  which  this  one 
was  going,  would  prevent  a  more  spe- 
cific identification  than  that  given  by 
the  plaintiffs."  Bowling  v.  Roberts, 
235  Pa.  89,  83  A.  600. 
On  trial  for  burglary  where  articles 
hard  to  identify  (as,  green  hog  hides), 
are  found  in  possession  of  defendant, 
it  may  be  shown  that  the  one  robbed 
is  the  only  person  in  the  community 
who  skins  hogs  for  their  hides.  Key 
V.  S.,  4  Ala.  App.  76,  58  S.  946. 
Description  of  real  estate  controls 
designation  of  building  on  it.  Der- 
medy  v.  Jackson,  147  la.  620,  125  N.  W. 
228. 

Correspondence  of  invoice  with  goods 
may  be  shown.  Kerrch  V.  U.  S.,  171 
Fed.  366,  96  C.  0.  A.  258;  Johnson  r. 
Co.,  143  Mo.  App.  441,  127  S.  W. 
692. 
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Plats,  admissible  to  identify  land. 
lilack  V.  It.  Co.,  237  III.  50U,  86  N.  E. 
10G5. 

Identity  of  size  of  lands  in  assessment 
lists  will  not  sustain  fiii'liiit'  of  their 
i.l.-i.titv.  Flovd  V.  Co.,  222  Pa,  257,  71 
A.  13. 

Of  money,  shown  by  circumstantial  evi- 
(l.Mi.<..  Thonii)son  r.  S.,  58  I-la.  lOG,  50 
S.   '07. 

Indictment  and  record  of  conviction 
of  cj.'fcii.lant  in  rijiU'vin  for  larceny 
of  proi)orty,  not  admissible  to  show  its 
i'loiitity.  Sapo  t*.  Simjison,  117  N.  V. 
S.    10.1. 

928-76  Lawson  r.  Co.,  113  N.  V.  S. 
r.J7;  F..X  r.  Tift,  57  Or.  2r,S,  111  P.  51. 
928-78  Contents  of  documents  may 
raise  prcsumjition  of  identity.  Koltcr- 
man  r.  Chilvers,  82  Neb,  216,  117  N. 
W.    105. 

928-79  Identity  of  document  before 
admission.  Plott  r.  Fostor,  7  Ala.  App. 
402,   G2   S.   299. 

928-80  Producing  paper  in  obedience 
to  judicial  order,  admission  of  its  iden- 
tity. Des  Moines  S.  Bk.  r.  Kennedy, 
1  12  Ta.  272,  120  X.  W.  742. 
929-83  Krens  r.  S.,  75  Xcb.  294,  106 
\.  W.  27;  S.  r.  Cerciella  (N.  .1.).  90 
A.  1112  (finger  prints);  S.  r.  Thomp- 
son, 161  N.  C.  23S,  76  S.  E.  249.  See 
also  vol.  6,  p.  706,  n.  64. 
929-84  Moore  v.  S.,  51  Tex.  Cr.  46S, 
103  S.   W.   188. 

9.10-87     Webb    r.   S.    (Ala.    App.),   65 
S.   S1.1;   S.  v.  .TefTries,  210   .Mo.   302,   109 
.S.  W.  614.     Sec  penerally  vol.  3,  p.  134; 
vol.   5,   p.    491;    vol.   6,   p.    704. 
Opinion   as   to   correspondence   of   two 
siMs  of  tracks,  adtnissible.      Porch   r.  S., 
"0    Tex.  Cr.   335,   09   S.    W.    102. 
930-88     Heidelbaugh    V.   S.,    79    Neb. 
■W*.   113   X.   W.    145. 
Evidence   that  tracks  were   found  ad- 
missible.    Thompson    r.   .'^.    (Tex.   Cr.), 
163   .<^.   W.  973.     See  generally   vol.   3, 
p.    131. 

930-89  Alford  r.  S..  47  Fin.  1.  36  S. 
136  (where  witness  had  opportunity  to 
liecome  acquainted  with  footprints  of 
such    person) 


by  four  other  negroes  to  test  ability 
of  jfrosecutrix  to  identify  him. 
931-95  P.  r.  Ong  Git,  23  Cal.  App. 
14S,  137  I'.  2s3;  Shaffer  r.  V.  S.,  24 
App.  Cas.  (D.  C.)  417;  Powell  c.  8., 
50  Tex.  Cr.  .592.  99  S.  W.  ino.-J.  See 
S.  r.  Jones,  48  Mont.  505,  139  P.  441. 
931-96  P.  r.  Pfanschmidt.  262  111. 
411.  104  X.  E.  804.  Ke<ognizing  tho 
conflict,  the  court  in  Stout  r.  S.,  174 
Ind.  395,  92  N.  E.  161,  said:  "Tho 
question  of  the  admissibility  of  such 
evidence  in  our  jurisdiction  has  never 
been  decided,  but  is  still  open  to  bo 
determined  in  the  future  when  properly 
presented.  The  court  did  not  err  in  re- 
.iecting  the  evidence  which  ai'pellant 
offerer!  to  introduce." 
931-97  Allen  r.  S.,  8  Ala.  App.  229, 
62  S.  971;  ^rcDona^l  r.  S.,  MV*  Ala. 
85,  51  R.  629;  Spears  r.  S.,  92  Miss.  613, 
46  S.  166;  S.  T.  Spivev,  151  N.  C.  676, 
65  S.  E.  905;  S.  r.  Hunter,  143  N.  C. 
607,  56  S.  547;  S.  r.  Dickerson,  77  O. 
St.  34.  82  X.  E.  969. 
931-98  Gallant  r.  S.,  167  Ala.  60, 
52  S.  739;  Davis  c.  S.,  46  Fla.  137,  33 
S.  76,  47  Fla.  26,  36  S.  170;  Sprouso 
r.  C,  132  Ky.  269,  116  S.  W.  344; 
Denham  r.  C,  27  Kv.  L.  R.  171.  84  S. 
W.  538;  S.  r.  Rasco',  239  Mo.  535,  144 
S.  W.  449;  Spears  r.  S..  92  Miss.  613. 
46  S.  166;  S.  r.  Freeman.  146  N.  C. 
615,  60  S.  E.  986;  S.  r.  Dickerson,  77 
O.  St.  34,  82  N,  E.  969  (cases  dis- 
cussed). 

When  such  evidence  has  been  admitted 
defcMiilant  shouM  have  "the  fullest  op- 
l>ortunity  by  cross-examination  to  in- 
quire into  the  breeding  and  testing  of 
the  dogs,  and  into  any  facts  or  circum- 
stances tending  to  show  that,  by  rea- 
son of  their  unreliabilit.v.  or  of  their 
lack  of  proper  training,  the  incriminat- 
ing value  of  the  evidence  was  impaired. 
Richardson  r.  State.  14.5  Ala.  46.  41 
South.  82.  Put  the  facts  or  circum- 
stances so  sotight  to  be  brought  out 
must  be  such  as  would  have  a  proxi- 
mate tendency  to  shed  light  upon  the 
question  of  the  value  as  evidence  of 
the  conduct  of  the  dogs  on  the  occasion 


Tracks  of  buggy,  horse,  and  men  traced    which  is  the  subiect  of  investigation 

to    accused's    home.       PinUerton     c.    8.     TTadnot    r.    S..    3    .Ma     .App.    102,    57    8. 

(Tex.    Cr.),    160    S.    W.    87.      See    gen-    3«s3 

ernllv  vol.  3,  p.  124;  vol.  .*>,  p.  491;  vol.  i  Mu.st  be  shown  they    were    trained    to 

"•   I'    "'^'-  track    human    beings    and    could    do    no 

9^1-93     See  Rovd   r.   S..   50  Tex.   Cr.    with    accnrncv.      T.itfle    r    S..    115    Ala. 

n>i.    9t    S.    W.    1053,    defend.int    negro     ftr:.    nO    S     r?  i 

is  not  entitled  to  be  escorted  into  court '  Defendant  should    have    fullest    oppor- 
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tunity  to  inquire  into  breeding  and 
testing  of  dogs  and  circumstances  of 
the  hunt.  Richardson  V.  S.,  145  Ala. 
46,  41  S.  82. 

Opinion  by  trainer  of  dogs  as  to  why 
thev  left  the  trail,  incompetent.  Eich- 
ardson  v.  S.,  145  Ala.  46,  41  S.  82. 
932-1  Minor  v.  S.,  55  Fla.  77,  46  S. 
297;  S.  v.  Allen,  23  Ida.  772,  131  P. 
1112;  Williams  f.  S.,  5G  Tex.  Cl-.  496, 
120  S.  W.  882;  Perry  v.  S.  (Tex. 'Cr.), 
155  S.  W.  263;  S.  v.  Miller,  78  Washt 
268,  138  P.  896.  See  generally  vol.  14, 
p.   154. 

933-2  Alabama  G.  S.  E.  Co.  v.  Vail, 
155  Ala.  382,  46  S.  587. 
934-4  P.  V.  Gray,  148  Cal.  507',  83 
P.  707;  S.  V.  Kysilka,  84  N.  J.  L.  G, 
87  A.  79;  S.  v.  Eutledge,  37  Wash.  523, 
79  P.   1123. 

Must  be  based  on  acquaintance  with  or 
knowledge  of  person  to  be  identified. 
Alford  r.  S.,  47  Fla.  1,  36  S.  436. 
Statement  by  party  answering  phone 
call  it  was  defendant  company  is  in- 
competent to  establish  defendant's  re- 
ceipt of  message.  Planter's  O.  Co.  V. 
Co.,  126  Ga.  621,  55  S.  E.  495. 
Common  reputation  in  family  may  be 
sufficient  identification  where  no  supe- 
rior proof  is  obtainable.  Arnold  v.  Ins. 
Co.,  20  Pa.  Super.  61. 
Testimony  based  on  act  of  another  in 
showing  place  in  question,  not  hearsay. 
Long  V.  S.,  58  Tex.  Cr.  28,  124  S.  W. 
640. 

934-5  Perry  v.  S.  (Tex.  Cr.),  155  S. 
W.  263. 

934-6  Full  description  of  traits  on 
which  opinion  based,  not  essential  to 
give  it  weight.  Gray  V.  S.,  6  Ga.  App 
428,  65  S.  E.  191. 

935-7  Hays  v.  S.,  10  Ga.  App.  823, 
74  S.  E.  314. 

935-8  Way  v.  S.,  155  Ala.  '52,  46  S. 
273;  Craig  V.  S.,  171  Ind.  317,  86  N. 
E.    397. 

935-9  Birones  v.  S.,  105  Ark.  82,  150 
S.  W.  416;  Weaver  v.  S.  (Tex.  Cr.), 
150  S.  W.  785  (admissible).  Contra, 
Eeno  V.  S.,  56  Tex.  Cr.  229,  120  S.  W. 
429. 

"Prof.  Wigmore  says  that  such  testi- 
mony is  admissible  for  the  purpose  of 
restoring  the  credit  of  an  impeached 
identifying  witness;  that  is  to  saj, 
where  "the  witness  is  impeached  by 
proof  of  prior  contradictory  statements 
showing  that  the  identification  is  a  re- 
cent  contrivance.      2    Wigmore,     119, 


1130.  His  views  on  this  subject  are 
not  in  accord  with  the  weight  of  au- 
thority, as  we  attempted  to  show  in 
Burks  V.  .State,  78  Ark.  271,  •93  S.  W. 
983,  8  Ann.  Cas.  476,  and  we  there  de- 
clined to  follow  them.  But  nowhere, 
so  far  as  we  can  ascertain,  has  it  ever 
been  held  that  a  so-called  'extra  judi- 
cial identification'  is  admissible  as 
original  testimony;  and  it  was  there- 
fore, in  any  view  of  the  case,  inadmis- 
sible, for  there  was  no  attempt  to  im- 
peach the  witness  by  contradictory 
statements,  or  otherwise.  The  testi- 
mony was  introduced  as  original  evi- 
dence, and  it  was  clearly  inadmissible, 
for  it  was  not  competent  to  corroborate 
the  identifying  witness  by  proof  of 
former  identification."  Warren  v.  S., 
103  Ark.  165,  146  S.  W.  477. 
936-11  Angle  v.  S.  (Ala.  App.),  64 
S.  646. 

Time  act  done  may  be  shown  to  estab- 
lish that  another  act  was  done  in  due 
time.  Wynne  v.  S.,  155  Ala.  99,  46  S. 
459. 


IMPEACHMENT   OF   WITNESSES 

Involuntary  confession,  62-94;  Declara- 
tions of  joint  defendants,  77-59. 
13-4  See  Lueders  v.  U.  S.,  210  Fed. 
419,  127  C.  C.  A.  151;  De  Noyelles  v. 
Ins.  Co.,  78  Misc.  649,  138  N.  Y.  S. 
855. 

14-8  Fountain  v.  Ins.  Co.  (Cal.),  117 
P.  630;  Eangeley  v.  Harris,  165  N.  C. 
358,  81  S.  E.  346;  Purge  v.  S.  (Tex. 
Cr.),  167  S.  W.  63;  Curry  v.  S.  (Tex. 
Cr.),  162  S.  W.  851. 
Impeaching  evidence  need  not  abso- 
lutely disprove  and  falsify  testimony. 
Schwartz  v.  S.,  55  Tex.  Cr.  36,  114 
S.  W.  809. 

15-13     P.  v.  Wright,  4  Cal.  App.  704, 
89   P.  364. 

15-14  Bringgold  V.  Bringgold,  40 
Wash.  121,  82  P.  179. 
15-15  Competent  to  impeach  witness 
at  earliest  onportunity.  See  Eversole 
V.  C.  (Ky.),  163  S.  W.  496. 
Impeachment  attempted  first  time  in 
surrebuttal  to  attack  adversaries'  wit- 
nesses on  his  examination  in  chief 
comes  too  late.  Gabbard  v.  C  (Ky.), 
167  S.  W.  942. 

16-16     Pereira  v.  Co.,  51  Or.  477,  94 
P.  835. 
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17-22  Evidence  insuflTicient.  Stewart 
r.  Hall,  l.'f  la.  41. "5,  i:Vt  X.  W.  I<i!t2. 
"The  witness  could  only  be  impeached 
by  evidence  tliat  her  j:eiu'ial  ii'i'iita- 
tion  for  truth  or  morality  rendered  her 
unworthy  of  belief,  or  that  she  had 
made  statements  diiTerent  from  her  tes- 
timony given  in  ehief  in  this  ease,  or 
rekitive  to  some  matter  whicdi  was  not 
collateral  to  the  issue  involved  therein. 
Kirl>v's  Diffest,  §3137."  -Peters  r.  S., 
103  Ark.  119,  146  S.  W.  491. 
17-23  P.  r.  Tubbs,  147  Mich.  1,  110 
N.  \V.  132. 

Witness  should  not  be  required  to  pass 
upon  his  own  veracity  as  to  facts  not 
vet  arisen.  S.  V.  Sydnor,  2o3  Mo.  37-5, 
ioi  S.  W.  692. 

Showing  deponent  to  be  a  negro  inad- 
missible to  impeach.  Texas  &  P.  R. 
Co.  V.  Good  (Tex.  €iv.),  lol  S.  W. 
617. 

Manner  of  impeaclunent  is  regulated 
bv  statutes.  Welch  /•.  C,  33  Kv.  L.  R. 
51,  108  S.  W.  863. 

17-24  Alabama  G.  S.  R.  Co.  v.  Card- 
well  (Ala.),  60  S.  107;  Stahlman  r.  R. 
Co.  (Mo.  App.),  166  S.  W.  312;  Carl 
r.  Woleott  (Tex.  Civ.),  1.56  S.  W.  334. 
See  Phillips  v.  S.  (Ala.  App.),  Go  S. 
444;  Thompson  Co.  r.  "Warren,  38  App. 
Cas.  (D.  C.)  310;  Ft.  Worth  B.  R.  Co. 
V.  Cabell  (Tex.  Civ.),  161  S.  W.  10S3; 
St.  Louis,  etc.  R.  Co.  r.  Benjamin  (Tex. 
Civ.),  161  S.  W.  379;  Gamboa  r.  S. 
(Tex.  Cr.),  lo.5  S.  W.  249;  Holmes  r.  S. 
(Tex.  Cr.),  1.50  S.  W.  926. 
19-27  S.  V.  Anderson,  120  La.  331, 
4.5  S.  267;  S.  v.  Spencer,  4.5  La.  Ann.  1, 
12  S.  135;  S.  r.  Jones,  48  Mont.  50;5,  139 
P.  441. 

Witness  called  by  court.— P.  r.  Clemin- 
snn,  2.50  111.  i:;5,  95  \.  E.  157. 
Where  defendant  sought  by  proper 
questions  on  cross-examination  to  im- 
peach plaintiff's  witness  by  showing 
that,  subsequent  to  the  storage  of  the 
goods  with  defendant,  the  witness  hail 
sworn  to  a  value  of  70  cents  j^er  gal- 
lon for  the  cognac,  as  comjiared  with  a 
valuation  of  $8  per  gallon  as  testified 
to  on  trial,  the  exclusion  of  the  evi- 
dence was  erroneous.  Palestine  lie- 
brew  Wine  Co.  r.  Terminal  Co.,  67  Misc. 
456.  123  N.  Y.  S.  348. 
19-28  In  re  .Johnson's  Est.,  1.52  Cal. 
778,  93  P.  1015;  Newell  r.  White.  29 
R.  T.  343,  73  A.  798. 

20-30     In  ro  .Johnson's   Est..   152  Tal. 
77^.  03  P.  1015. 


Ashley  v.  Board,  83  Fed.  534,,  27  C.  C. 
A.  .585;  Choctaw,  etc.  R.  Co.  v.  Newton, 
140  Fed.  225,  2.50,  71  C.  C.  A.  6.55; 
In  re  San  Miguel  Gold  Min.  Co.,  197 
Fed.  127;  Kaufl'mann  t'.  Johns-Mans- 
villd  Co.,  156  111.  App.  426;  P.  v.  Paul, 
143  111.  App.  566;  Cochbura  r.  Men's 
Assn.  (la.),  143  N.  W.  1006;  Left  Fork 
O.  Co.  r.  Owens'  Admx.,  15.5  Kv.  212, 
1.59  S.  W.  703;  "^Vatts  r.  Brvant,  144 
Ky.  14,  137  S.  W.  780;  S.  r.  Dardenne, 
131  La.  59,  58  S.  1032;  S.  r.  Gallo, 
115  La.  746,  39  S.  1001;  S.  r.  Shajdro, 
210  Mo.  3.59,  115  S.  W.  1022;  Becker  V. 
Hart,  129  App.  Div.  511,  113  N.  Y.  S. 
1053;  Sturgis  r.  S.,  2  Okla.  Cr.  362, 
102  P.  57;  S.  r.  McKav,  89  S.  C.  234, 
71  S.  E.  858;  Cunningham  r.  S.  (Tex. 
Cr.),  166  S.  W.  519;  Reves  r.  S.,  48 
Tex.  Cr.  346,  88  S.  W.  245.  See  also 
vol.  3,  p.  290,  n.  88,  and  p.  533.  n.  7. 
Party  may  call,  in  a  civil  action, 
ollicers  or  managing  agent  of  a  corj'or- 
ation  which  is  a  ]>arty  without  being 
barred  the  privilege  of  impeaching 
their  testimonv.  Corbett  r.  Assn.,  135 
Wig.  505,  115  "N.  W.  365,  16  L.  R.  A. 
(X.  S.)  177,  statute. 
23-33  Dilburn  r.  R.  Co..  156  Ala. 
228,  47  S.  210;  S.  v.  Gallo,  115  La. 
746,   39    S.   1001. 

23-35  Black  v.  Epstein,  221  Mo.  2S6, 
120  S.  W.  754;  Lamliert  r.  Armen- 
trout.  65  W.  A"a.  375,  04  S.  E.  260. 
23-36  W.  U.  T.  Co.  r.  Northcutt,  158 
Ala.  539,  48  S.  553;  Womble  r.  Wilbur, 
3  Cal.  App.  535,  86  P.  916;  Chicago 
City  R.  Co.  v.  Gregory,  221  111.  591, 
77  N.  E.  1112;  Malonev  r.  Union,  143 
111.  App.  615;  Bait.  &  O.  R.  ('o.  r.  S., 
107  M<1.  642.  69  A.  439;  S.  v.  Draughn, 
140  Mo.  App.  263,  124  S.  W.  20;  Ber- 
kowsky  r.  R.  Co.,  127  App.  Div.  544, 
ni  N.  Y.  S.  9S9;  P.  r.  Dixon,  118  App. 
Div.  593,  103  N.  Y.  S.  1«;6:  O'Dohortv 
r.  Co.,  113  App.  Div.  636,  99  N.  Y.  S. 
351;  S.  r.  McKav,  89  S.  C.  234,  71  S.  E. 
S.55;  Goss  r.  S.'  57  Tex.  Cr.  557,  124 
S.  W.  107;  Comjiagnio  Co.  r.  Co.  (Tex. 
Civ.),  107  S.  W.  651;  Scott  r.  S.,  52 
Tex.  Cr.  164,  105  S.  W.  796;  Ozark  c. 
S.,  51  Tex.  Cr.  100,  100  S.  W.  927;  Ben- 
son  r.  S.,  51  Tex.  Cr.  367,  103  S.  W. 
911;  Franklin  v.  S.  (Tex.  Cr.),  SS  S.  W. 
357. 

25-37  Chicago,  etc.  R.  Co.  v.  Roberts, 
35  Colo.  498,  84  P.  68;  Barber  c.  S., 
3  Ga.  App.  59.S,  60  S.  E.  2S5;  Alex- 
ander V.  S.,  1  Ga.  App.  2<59,  57  S.  E. 
996    (unless    entrapped);    Power    r.    R. 


21-31     U.  S.  V.  Budd,  144  U.  S.  154:1  Co.,   157   App.   Div.   400,   142   N.   Y.  S. 
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592;  Benjamin  r.  Green,  144  N.  Y.  S. 
311;  City  of  Wooilburn  i\  Aplin,  64  Or. 
610,  131  P.  516;  Quinn  v.  S.,  51  Tex. 
Cr.  155,  101  S.  W.  248  (failure  to  tes- 
tify as  expected).  See  O'Rear  v.  Lumb. 
Co.,  6  Ala.  App.  461,  60  S.  462,  unless 
entrapped. 

May  caU  witness'  attention  to  variant 
statements  to  explain  inconsistency. 
Power  r.  R.  Co.,  157  App.  Div.  400,  142 
N.  Y.  S.  592. 

25-38  See  Reyes  i:  S.,  48  Tex.  Cr. 
346,  88  S.  W.  245. 

25-39  Willis  v.  S.,  49  Tex.  Cr.  139, 
90  S.  W.  1100.  But  see  Southern  R. 
Co.  V.  Parks  (Ala.  App.),  65  S.  202; 
Barber  v.  S.,  3  Ga.  App.  598,  60  S.  E. 
285;  Alexander  r.  S.,  1  Ga.  App.  289, 
57  S.  E.  996;  Benson  v.  S.,  51  Tex.  Cr. 
367,  103  S.  \V.  911  (may  be  impeached 
where  affirmative  fact  testified  to  and 
party  surprised  thereby) ;  Franklin  v. 
S.  (Tex.  Cr.),  88  S.  W.  357. 
Prosecutor  not  allowed  to  question  his 
own  witness  as  to  alleged  contradic- 
tory statements  made  elsewhere.  Beach 
r.  S.,  138  Ga.  265,  75  S.  E.  139. 
25-40  Contra,  Thomas  i\  Fos,  51 
Wash.  250,  98  P.  663,  statute.  But  see 
Power  V.  R.  Co.,  157  App.  Div.  400,  142 
N.   Y.  S.   592. 

Eule  applies  though  witness  subse- 
quently called  by  adverse  party  and 
foundation  laid  for  impeachment  upon 
cross-examination.  Baltimore  &  O.  R. 
Co.  V.  S.,  107  Md.  642,  69  A.  439. 
25-42  Variant  statements  not  admis- 
sible to  contradict  witness  called  by 
party  though  he  was  afterward  called 
by  the  other  party  and  made  his  wit- 
ness and  gave  variant  testimony  in 
that  capacity.  O'Doherty  v.  Co.,  113 
App.  Div.  636,  99  N.  Y.  S.  351,  dist. 
Hubner  v.  R.  Co.,  77  App.  Div.  290, 
79  N.  Y.  S.  153,  cited  in  corresponding 
note  of  Encyclopaedia,  aff.  without  opin- 
ion, 177  N.'Y.  523,  69  N".  E.  1124. 
Opinion  in  principal  case  treats  ques- 
tion as  settled  by  Coulter  v.  Co.,  56 
N.  Y.  585,  holding  a  party  cannot  im- 
peach his  own  witness,  although  subse- 
quently called  as  a  witness  for  adverse 
party,  either  by  general  evidence  or 
by  proof  of  contradictory  statements 
out  of  court.  To  same  effect  is  Nichols 
V.  White,  85  N.  Y.  531.  But  see  P.  v. 
Smith,  113  App.  Div.  396,  99  N.  Y.  S. 
118.  In  Kansas  rule  is  as  stated  in 
latest  New  York  case,  supra,  at  least 
in    absence    of     special     circumstances. 


S.  r.  Keefe,  54  Kan.  197,  38  P.  302; 
Johnston  v.  Marriage,  74  Kan.  208, 
86  P.  461,  87  P.  74. 

26-43  Washington  t\  S.,  155  Ala.  2, 
46  S.  778;  Chicago  C.  R.  Co.  v.  Greg- 
ory, 221  111.  591,  77  N.  E.  1112;  Liud- 
quist  V.  Dickson,  98  Minn.  369,  107  .N. 
W,  958;  Masourides  v.  S.,  86  Neb.  105, 
125  N.  W.  132;  S.  v.  Johnson,  73  N.  J. 
L.  199,  63  A.  12;  P.  v.  Smith,  113  App. 
Div.  396,  99 'N.  Y.  S.  118;  S.  v.  Wal- 
drop,  73  S.  C.  60,  52  S.  E.  793;  Dallas, 
etc.  R.  Co.  V.  McAllister,  41  Tex.  Civ. 
131,  90  S.  W.  933. 

26-44  Hyde  v.  U.  S.,  225  U.  S.  347, 
32  Sup.  Ct.  793,  56  L.  ed.  1114;  Thomaa- 
son  V.  S.,  80  Ark.  364,  97  S.  W.  297;  P. 
f.  Lukoszus,  242  111.  101,  89  N.  E.  749; 
S.  V.  Draughn,  140  Mo.  App.  263,  124 
S.  W.  20;  Masourides  v.  S.,  86  Neb. 
105,  125  N.  W.  132;  Ivesou  v.  Tract. 
Co.,  159  App.  Div.  27,  143  N.  Y.  S.  1077. 
27-45  Chicago  C.  R.  Co.  v.  Gregory, 
221  111.  591,  77  N.  E.  1112. 
27-47  Lindquist  V.  Dickson,  98  Minn. 
369,  107  N.  W.  958;  Beier  v.  Co.,  197 
Mo.  215,  94  S.  W.  876;  S.  r.  Johnson, 
73  N.  J.  L.  199,  63  A.  12;  Dallas,  etc. 
R.  Co.  V.  McAllister,  41  Tex.  Civ.  131, 
90  S.  W.  933. 

Use  of  diligence  to  prevent  surprise. 
See  Beier  v.  Co.,  197  Mo.  215,  94  S.  W. 
876. 

27-48  Chicago  C.  R.  Co.  v.  Gregory, 
221  111.  591,  77  N.  E.  1112.  ^ 

27-49  Thomasson  r.  S.,  80  .Ark.  364,  ■ 
97  S.  W.  297;  Lindquist  V.  Dickson,  98 
Minn.  369,  107  N.  W.  958;  Selover  v. 
Bryant,  54  Minn.  434,  56  N.  W.  58,  40 
Am.  St.  349,  21  L.  R.  A.  418;  S.  v. 
Johnson,  73  N.  J.  L.  199,  63  A.  12; 
Brayman  v.  Grant,  130  App.  Div.  272. 
114  N.  Y.  S.  336;  S.  v.  Waldrop,  73 
S.  €.  60,  52  S.  E.  793. 
28-50  Chicago  C.  R.  Co.  v.  Gregory, 
221  111.  591,  77  N.  E.  1112. 
In  Texas  such  statements  may  be 
proved.  Southwestern  Coal  &  I.  Co.  v. 
Rohr,  15  Tex.  Civ.  404,  39  S.  W.  1017; 
Hord  r.  R.  Co.,  33  Tex.  Civ.  163,  79 
S.  W.  227;  Dallas,  etc.  R.  Co.  v.  Mc- 
Allister, 41  Tex.  Civ.  131,  90  S.  W.  933. 
28-51  Griffin  W.  Co.  v.  Smith,  173 
Fed.  245,  97  C.  C.  A.  411;  Derrick  v. 
S.,  92  Ark.  237,  122  S.  W.  506;  Ray 
V.  S.,  102  Ark.  594,  145  S.  W.  881; 
L.ynch  v.  Bronson,  80  Conn.  566,  69  A. 
538;  Sessions  v.  S.,  6  Ga.  App.  336,  64 
S.  E.  1101;  S.  r.  Corcoran,  7  Ida.  220, 
61  P.  1034;  S.  V.  Fowler,  13  Ida.  317, 
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89  p.  737;  S.  r.  Alexander,  S9  Kan. 
422,  131  P.  139;  Left  Fork  C.  Co.  f. 
Owens'  A.lmx.,  loo  K}-.  212,  l.J9  .S.  W. 
703;  Dukes  r.  Davis,  3U  Kv.  L.  R.  1348, 
101  S.  W.  390  (statute);  (.iarrison  r.  C, 
29  Ky.  L.  R.  411,  93  S.  W.  594;  S.  c. 
Se<lerstrom,  99  Minn.  234,  101^  X,  W. 
113;  Lindquist  r.  Dickson, '.'S  Minn.  SOW, 
107  N.  W.  9.jS;  Bloom  v.  S.  (Xeb.),  146 
X.  W,  965;  Sturpis  v.  S.,  2  Okla.  <r. 
302,  102  P.  57;  S.  r.  JenniM;,'s.  48  Or. 
4S3,  87  P.  524,  S9  P.  421;  Pratt  r.  S., 
"9  Tex.  Cr.  635,  129  S.  W.  304;  Hrowu 
r.  S.,  55  Tex.  Cr.  9,  114  .S.  W.  S20; 
Southworth  V.  S..  52  Tex.  Cr.  532,  109 
51  W.  133;  M<>falian  r.  S ,  50  Tex. 
Cr.  244,  96  S.  W.  17;  Hardy  r.  C,  110 
Va.  910,  67  S.  E.  .522  (statute);  State 
Bk.  r.  Co.,  53  Wash.  52s.  ]nj  p.  414; 
Ilahvas  r.  Co.,  141  Wis.  127,  123  X.  W. 
7S1»;  Corbette  r.  Assn.,  13-"^  Wig.  505, 
115  N.  W.  365,  10  L.  R.  A.  (N.  S.) 
177. 

See  Glenn  v.  R.  Co.,  167  Mo.  App.  109, 
150    S.    W.    1092. 

Variant  statements  made  to  p..rty  or 
pouiisid  aloiii'  adrnissilile.  ^^urphy  V. 
P..  120  Md.  220.  s7  A.  '^11. 
Questions  concerning  matters,  the  truth 
of  \vhi(h  founsol  is  not  prepared  to 
prove,  must  not  be  put.  S.  V.  Fowler, 
13  Ida.  317,  89  P.  757. 
:il-r*2  Rov  r.  S..  102  Ark.  588,  145 
S.  W.  190;  Western  U.  Tel.  Co.  v.  Viok- 
cry  (Tex.  Civ.),  158  S.  W.  792.  See 
rtlsr.  vol.  3,  p.  532.  n.  6. 
In  Texas  proof  of  bad  character  is  the 
0!ily  exception  to  this  rule.  St.  Louis, 
etc!  R.  Co.  r.  Cotton  Pickery  (Tex. 
Civ.),  146  S.  W.  201. 
31-53  And  in  several  other  states. 
Iila«kburn  r.  C,  75  Kv.  Isl;  Harrison 
r.  ('.,  29  Kv.  L.  R.  411,  93  R.  W.  594; 
P.  r.  Elco,  131  Mich.  519.  91  X.  W. 
755.  94  N.  W.  10fi9;  S.  r.  Sederstrom, 
r>!>  Minn.  234.  109  X,  W.  113.  Tlurlev 
r.  «;..  46  O.  St.  320.  21  X.  E  Olo,  4 
L.  R.  A.  161;  Ozark  r.  S..  51  Tex.  Cr. 
106,  100  F!.  W.  927;  St.  Louis,  etc.  E. 
<'o.  r.  Cotton  Pickrey,  supra. 
.11-r»4  S.  c.  Sederstrom,  99  Minn.  234, 
ion   X.  W.   113. 

.11-57  Bollinjrer  r.  Bollinjjer,  154  Cnl. 
<!».-.  99  P.  196;  Mnrujrg  V.  Kells,  HO 
111.  App.  394;  Onrrisnn  r.  C,  29  Kv. 
L.  R.  411,  93  S.  W.  594;  Clnncv  r.  Co.. 
192  Mo.  615.  91  S.  W.  ."iOO;  Rpding  r. 
Re.linjr.  143  Mo.  App.  6."<».  127  S.  W. 
036:  Sturiris  r.  S.,  2  Okln.  Cr.  362.  102 
P.  57;   El  Paso,  etc.  R.  Co.  c.  Landon 


(Tex.  Civ.),  124  S.  W.  744;  State  Bk. 
r.  Co.,  53  Wash.  528,  102  P.  414;  Hal- 
was  r.  Co.,  141  Wis.  127,  123  N.  W. 
789. 

32-58  Testimony  need  not  bo  partic- 
ularly hurtful.  .^outhworth  r.  S.,  52 
Tex.'Cr.  532,  109  S.  W.  133. 

33-eO     P.  r.  Goldfarb,  152  App.  Div. 

473,  137  X.  Y.  S.  284. 

Hostility  a  question  of  fact  determined 

at   trial.      Dow   r.   Dow    (X.   H.),  89   A. 

450. 

34-61  Orimn  W.  Co.  r.  Smith,  173 
Fed.  245,  07  C.  C.  A.  411;  D.rrick  c. 
S.,  92  Ark.  237,  122  S.  W.  .'OC;  P.  r. 
Lukoszus,  242  111.  lOl,  ^9  X.  E.  749; 
M.rphv  r.  S..  120  Md.  229,  87  A.  811; 
Corsick  r.  R.  Co.  (Mass.),  105  N.  E. 
600;  Baker  r.  R.  Co.  f.Mo.  App.),  108 
S.  W.  842;  Beier  r.  Co.,  197  Mo.  215, 
94  S.  W.  876;  Clancy  r.  Co.,  192  Mo. 
615,  91  S.  W\  .509;  Detien  r.  Brew. 
Co.,  157  Mo.  App.  614,  13S  S.  W.  606; 
S.  r,  Adame,  55  X.  .T.  L.  3S6;  Stur^is 
r.  S..  2  Okla.  Cr.  362.  102  P.  57;  Perry 
V.  S.  (Tex.  Cr.),  155  S.  W.  263;  State 
Bk.  r.  Co.,  53  Wash.  528.  102  P.  414. 
See  Loicano  r.  S.  (Tex.  Cr.>.  163  S.  W. 
64.  And  see  Hvde  r.  U.  S.,  35  App. 
Cas.  ''D.  C.)  4."1 :  also  vol.  5,  p.  533, 
n.  10,  and  piij>plomcnt  thereto. 

"In  no  case  can  a  party  calling  a 
witness  be  permitted  to  impeach  his 
general  reputation  for  truth  and  ver- 
acity; but  there  are  s|>ecial  circum- 
stances under  which  he  may  be  per- 
mitted to  impeach  or  discredit  him  by 
showing  that  he  had  previously  stated 
the  facts  in  a  different  manner.  The 
conditions  under  whi<h  this  is  allow- 
able are  thus  stated  in  Smith  r.  Bris- 
coe. 65  Md.  561,  5  Atl.  334:  'If  the 
witness  has  made  to  the  party  who 
calls  him.  or  to  the  attorney  of  such 
party,  a  statement  totally  variant  from 
bis  sworn  testimony,  and  on  the  faith 
of  such  testimony  ho  has  "been  called, 
he  may  be  asked  if  he  ma"le  such  • 
statement,  and  if  ho  denies,  wo  see  no 
objection  to  the  proof  of  such  state- 
ment, not  for  the  purpose  of  impeach- 
ing the  general  character  of  the  wit- 
ness, Imt  for  the  protection  of  the 
partv  calling  him.'  "  S.  r.  R.  Co,  117 
M.l.  280.  83  A.  166. 

34-B2  Luke  r.  Cannon,  4  Oa.  App. 
53<?.  62  X.  E.  110  nt  must  also  appear 
party  who  cnlled  wifne«s  a""  ert.iined 
from  him  what  it  was  expected  would 
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be  testified  to);  Clancy  v.  Co.,  192  Mo. 
615,  91  S.  W.  509. 

If  notice  is  given  party  testimony  be- 
fore grand  jury  was  given  under  a 
mistake  and  witness  will  correct  it,  it 
is  error  to  prove  that  testimonv.  Ware 
V.  S.,  49  Tex.  Cr.  413,  92  S.  W.  1093. 
35-63  Threlkeld  v.  Bond,  29  Ky.  L. 
R.  177,  92  S.  W.  606;  Goss  v.  S.,  57 
Tex.  Cr.  557,  124  S.  W.  107;  Ware  v. 
S.,  49  Tex.  Cr.  413,  92  S.  W.  1093; 
Willis  f.  S.,  49  Tex.  Cr.  139,  90  S.  W. 
1100;  St.  Louis,  etc.  E.  Co.  r.  Cotton 
Pickery  (Tex.  Civ.),  146  S.  W.  201. 
35-64  Southworth  t\  S.,  52  Tex.  Cr. 
532,  109  S.  W.  133. 

36-65  Lambert  t'.  Armentrout,  65  W. 
Va.  375,  64  S.  E.  260. 
36-68  Lambert  v.  Armentrout,  supra. 
36-71  Murphy  v.  S.,  120  Md.  229,  87 
A.  811;  Maguire  v.  Amusement  Co.,  211 
Mass.  22,  97  N.  E.  142;  Detjen  v. 
Brew.  Co.,  157  Mo.  App.  614,  138  S.  W. 
696;  S.  V.  Kysilka  (N.  J.),  90  A.  309; 
Sturgis  V.  S.,  2  Okla.  Cr.  362,  102  P. 
57;  Southworth  v.  S.,  52  Tex.  Cr.  532, 
109   S.   W.  133. 

Extent  of  cross-examination  of  witness 
called  by  party  is  for  discretion  of 
court.  Gierczak  v.  Co.,  142  Wis.  207, 
125  N.  W.  436. 

37-76  Beier  v.  Co.,  197  Mo.  215,  94 
S.  W.   876. 

37-78  Indorsement  of  witness'  name 
on  indictment  does  not  make  him 
state's  witness.  Booton  v.  S.,  86  Neb. 
114,  125  N.  W.  144. 
38-81  Hammond  v.  S.,  147  Ala.  79, 
41  S.  761;  Schultz  v.  Eeed,  122  111. 
App.  420;  Guflfey  P.  Co.  v.  Hamill,  42 
Tex.  Civ.  196,  94  S.  W.  458. 
39-85  McGuire  v.  R.  Co.,  70  W.  Va. 
538,  74  S.  E.  859. 

39-86     See  Reding  v.  Reding,  143  Mo. 
App.   659,  127  S.  W.   936. 
39-87     Watts   v.  Bryant,   144  Ky.   14, 
137  S.  W.  780. 

40-92  King  v.  Ins.  Co.,  195  Mo.  290, 
92   S.  W.   892. 

40-93  People's  Nat.  Bk.  v.  Hazard, 
231  Pa.  552,  80  A.  1094;  Campagnie, 
etc.  Co.  V.  Co.  (Tex.  Civ.),  107  S.  W. 
651. 

41-1  S.  V.  Caron,  118  La.  349,  42  S. 
960. 

41-3  P.  V.  Creeks,  141  OaJ.  529,  75 
P.  101;  In  re  Kennedy,  104  Cal.  429, 
38  P.  93;  In  re  Johnson's  Est.,  152 
Cal.  778,  93  P.  1015  (negative  testi- 
mony) ;  P.  V.  Scott,  22  CaL  App.  54,  133 


P.  496;  S.  V.  Cox,  151  N.  C.  698,  66 
S.  E.  128;  Stark  G.  Co.  v.  Co.,  57  Tex. 
Civ.  529,  122  S.  W.  947. 
Not  prejudicial  error  to  impeach  wit- 
ness whose  deposition  stricken  out 
after  reading.  Lindsay  v.  Bates,  223 
Mo.  294,  122  .S.  W.  682. 
42-4  Testimony  must  relate  to  occa- 
sion of  which  witness  testified,  Aus- 
mus  v.  P.,  47  Colo.  107,  107  P.  204. 
42-5  Beier  v.  Co.,  197  Mo.  215,  94  S. 
W.  876;  Pollard  v.  S.,  58  Tex.  Cr.  299, 

125  S.  W.  390. 

42-9  Benton  v.  S.,  78  Ark.  284,  94 
S.  W.  688;  S.  V.  Burno,  158  N.  C.  632, 
74    S.    E.    462. 

Cannot  impeach  witness   not   cross-ex- 
amined.    In  re  Smart's  Will,  145  N.  Y. 
S.   838. 
Witnesses  in  rebuttal. — S.  v.  Kinchen, 

126  La.  39,  52  S.  185. 

Testimony  must  be  material  to  dis- 
puted question.  Beecham  v.  Wether- 
bee,  160  Mich.  585,  125  N.  W.  702. 
42-11  Uhlman  v.  F.  S.  &  H.  Co. 
(Minn.),  148  N.  W.  102. 
42-12  Wendling  v.  Bowden,  252  Mo. 
647,  161  S.  W.  774;  Miller  v.  Journal 
Co.,  246  Mo.  722,  152  S.  W.  40. 
43-16  Cook  V.  S.  (Ark.),  160  S.  W. 
223;  P.  V.  Oliver,  7  Cal.  App.  601,  95  P. 
172;  P.  i\  Soeder,  150  Cal.  12,  87  P.  1016; 
Clinton  v.  S.,  53  Fla.  98,  43  S.  312,  58 
Fla.  23,  50  S.  580;  Maloy  v.  S.,  52  Fla. 
101,  41  S.  791;  McCoy  v.  U.  S.,  6  Ind. 
Tv.  415,  98  S.  W.  144;  Ochsner  V.  C, 
128  Ky.  761,  109  S.  W.  326;  S.  v.  An- 
derson, 135  La.  — ,  65  S.  478;  S.  v. 
Oden,  130  La.  598,  58  S.  351;  S.  v. 
Callahan,  100  Minn.  63,  110  N.  W.  342; 
S.  V.  Baker,  209  Mo.  444,  108  S.  W.  6; 
S.  V.  Beckner,  194  Mo.  281,  '91  S.  W. 
892,  3  L.  R.  A.  (N.  S.)  535;  S.  v.  Bar- 
nett,  203  Mo.  640,  102  S.  W.  506;  S.  v. 
Barrett,  240  Mo.  161,  144  S.  W.  485;  J, 
S.  v.  Mills,  79  S.  C.  187,  60  S.  E."664  ^1 
(credibility  only) ;  Hays  v.  S.,  51  Tex. 
Cr.  Ill,  100  S.'W.  92(3;  Dungan  v.  S., 
135  Wis.  151,  115  N.  W.  350;  Eads  v.  S., 
17  Wvo.  490,  101  P.  946. 
See  P.  V.  O 'Bryan,  165  Cal.  55,  130 
P.   1042. 

May  be  cross-examined  as  to  specific 
acts  of  immoralitv.  Rhea  v.  S.,  104  Ark. 
162,  147  S.  W.  463. 

Statements  made  by  a  person  accused 
with  crime,  prior  to  an  arrest,  in  re- 
gard to  an  issue  in  the  case,  are  always 
admissible  in  evidence,  if  the  state  de- 
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sires  to  elicit  same.  Ex  parte  Martinez 
(Tox.  (r.j,  14.J  S.  W.  959. 
By  showing  that  he  has  been  convicted 
of  (  linu'  involving  moral  turpitude, 
that  lit'  has  made  oontradiotory  state- 
mrnts.  or  that  ho  is  a  person  of  gen- 
eral bad  character.  McGuire  i'.  S.,  3 
Ala.  A  pp.  40,  .57  S.  GO. 

Except  that  no  statements  made  while 
unilfT  arrest  can  lie  intrudiiied  to  im- 
peach him.  Burton  v.  S.  (Tex,  Cr.), 
148  .S.  W.  805. 

411-17  Rail  V.  U.  S.,  147  Fed.  32,  78 
C.  <;.  A.  12«;  Carr  r.  S.,  SI  Ark.  5H9, 
99  S.  W.  831;  P.  r.  Weber,  149  Cal. 
325,  Sfi  P.  671;  P.  r.  Romero,  12  CaL 
At)]<.  46(),  107  P.  709;  Henderson  f.  C, 
28  Kv.  L.  R.  1212,  91  S.  W.  1141;  S.  V 
Grisrgsbv,  117  La.  1040,  42  S.  497;  P. 
r.  Poole,  159  Mich.  350,  123  N.  W. 
1093:  S.  r.  Oliphant,  12S  Mo.  A  pp.  252, 
107  S.  W.  32;  Powers  r.  S.,  117  Tenn. 
303,  97  S.  W.  815;  Schwantes  r.  S.,  127 
Wis.  160,  106  N.  W.  237.  See  also  Mc- 
Lain  v.  S.,  62  Tex.  Cr.  118,  136  S.  W. 
1057. 

4-1-21  General  character  of  accuseil 
cannot  be  assailed  unless  he  has  put  it 
in  issue.  Clinton  r.  S.,  53  Fla.  98,  43 
S.  312,  50  S.  580;  S.  r.  Grove,  61  W. 
Va.  697,  57  S.  E.  296.  Nor  can  his 
reputation  as  a  danjrorous  and  turbu- 
lent [)erson  be  prove<l.  S.  v.  Richard- 
son. 19J  ^ro.  326.  92  S.  W.  649. 
44-23  P.  r.  Poole,  1.59  Mich.  350,  123 
N.  W.  1093;  Haddix  v.  S.,  76  Neb.  369, 
107  \.  W.  7S1. 

State  may  recall  the  defendant  to  the 
stand  after  his  haviuLi  t-stificd  as  a 
witness,  for  the  purpose  of  laying  a 
predicate  for  his  impeachment.  Cos- 
tello  r.  S..  176  Ala.  1,  58  S.  202. 
44-24  P.  r.  Soeder,  150  Cal.  12.  87  P. 
1016;  McCann  r.  P..  226  111.  562,  80 
N.  E.  1061;  R.  r,  Wertz,  191  Mo.  569. 
90  S.  W.  S3S;  S.  r.  .Tennin-:s,  48  Or. 
483.  87  P.  524,  89  P.  421 ;  Trezevant  C. 
S.  (Tex.  Cr.),  145  S.  W.  1191. 
45.26  Carr  r.  S.,  81  Ark.  589.  99 
S.    W.    831;    Ruark    r.    C,    1.50    Kv.    47, 

150  S.  W.  5;  Hender.son  r.  P.,  2><  Ky. 
L.  R.  1212,  91  S.  W.  nil;  P.  r.  Rvder, 

151  Mich.  187,  114  N.  W.  1021;  S.  r. 
Smith,  125  Mo.  2,  28  S.  W.  1^1;  S.  r. 
Weeden.  133  >fo.  70.  34  S.  W.  473;  S. 
r.  Dver.  139  Mo.  199,  40  S.  W.  768; 
S.  r."  Baker.  209  ^\c,.  444.  109  S.  W.  6; 
S.  r.  Oliphant.  12S  y\n.  A  pp.  252.  107 
S.  W.  32;  S.  r.  Parnett.  20:^  ^\n.  6jn, 
102  S.  W.  506   (general  reputation  for 


morality);  S.  r.  Richardson,  194  Mo. 
326.  92  S.  W.  649;  S.  r.  Woodward,  191 
Mo.  617,  90  S.  W.  90;  Powers  r.  S., 
117  Tenn.  363,  97  S.  W.  815;  Dungan 
r.  S..  133  Wis.  151,  115  N.  W.  350. 
46-30  Mitchell  r.  S..  148  Ala.  618, 
42  S.  1014;  Bvers  c.  S.,  105  Ala.  31, 
16  S.  716;  Crawford  r.  S..  112  Ala.  1, 
21  S.  214;  Newman  r.  C,  2<<  Kv.  L.  R. 
81,  88  S.  W.  10S9;  S.  v.  Grigpsbv,  117 
La.  1046,  42  S.  497;  S.  r.  Mills,  79 
S.  C.  187,  60  S.  E.  664. 
47-33  S.  r.  Barrington,  198  Mo.  23, 
95  S.  W.  235;  Cecil  r.  S.  (Tex.  Cr.), 
100  S.  W.  390;  Turman  r.  S.,  50  Tex. 
Cr.  7,  95  S.  W.  .533;  Lucas  r.  S.,  49 
Tex.  Cr.  135,  90  S.  W.  880;  Sexton  C 
S.,  48  Tex.  Cr.  497.  88  S.  W.  348  (num- 
ber of  times  witness  indicted  shown). 
Contra,  S.  r.  Barrett.  117  La.  1068,  42 
S.  513,  (lisap.  local  cases. 
47-34  Cecil  r.  S.  (Tex.  Or.),  100  S. 
W.  300. 

48-37  Contra,  S.  r.  Barrett,  117  La, 
10S6,  42  S.  513,  disap.  S.  r.  Murj.hv,  45 
La.  Ann.  958,  13  S.  229. 
Number  of  larceny  cases  brought 
against  witness  may  be  imjuircil  of, 
and  nature  of  proj'ertv  involved  in 
them,  ^rc^oy  v.  U.  S.,  6  Ind.  Ty.  415, 
ri'^  S.  W.  144. 

48-38  Ball  r.  V.  S.,  147  Fed.  32,  78 
C.  C.  A.  126;  Fuller  r.  S.,  147  Ala.  35, 

41  S.  774;  P.  v.  Soeder,  150  Cal.  12, 
87  P.  1016;  P.  r.  Oliver,  7  Cnl.  App. 
601,  95  P.  172;  S.  r.  Ilavden.  131  Ta.  1, 
107  N.  W.  929;  Ochsner  r.  C.  128  Ky. 
761,  109  S.  W.  326;  Henderson  r.  C, 
28  Kv.  L.  R.  1212.  91  S.  W.  1141; 
Farmer  r.  C,  28  Kv.  L.  R.  116.<».  91 
S.  W.  682;  S.  l\  Barrett.  117  La.  1086, 

42  S.  513;  S.  r.  Clark.  117  La.  920,  42 
S.  425;  S.  t'.  Grjggsbv,  117  La.  1046, 
42  S.  497;  P.  r.  Der'amp.  146  Mich. 
533.  109  N.  W.  1047;  Starling  r.  S., 
89  Miss.  328,  42  S.  798  (statute  pro- 
vides for  proof  of  "conviction"); 
Williams  r.  S..  S7  Miss.  373.  .39  S.  1006; 
S.  r.  Oliphant.  12><  Mo.  App.  252.  107 
S.  W.  32  (conviction  in  another  state 
for  like  offense');  S.  r.  Brooks.  202  Mo. 
106.  100  S.  W.  416;  S.  r.  Woodward, 
191  ^^o.  617.  90  S.  W.  90;  S.  r.  Spivey, 
191  Mo.  87.  90  S.  W.  SI;  S.  r.  Heusacic, 
189  Mo.  295.  SS  S.  W.  21  (conviction 
in  another  state) ;  S.  r.  T>awrence.  28 
Nev.  440,  82  P.  614:  S.  p.  Mount.  73 
N.  .T.  L.  .5S2.  64  A.  124:  P.  r.  r.iscone, 
1S5  N.  y.  317.  7S  N.  E.  2S7;  Hull  r. 
S..  50  Tex.  Cr.  607,  100  S.  W.  403. 
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Guilt  without  conviction  may  be  shown, 
lint  not  a  trial  resulting  in  acquittal. 
P.  r.  Cascone,  185  N.  Y.  317,  78  N.  E. 
287. 

Particulars  of  transaction  on  whieh 
conviction  based  mav  be  inquired  into. 
Ochsner  v.  C,  128  Ky.  761,  109  S.  W. 
326.  Defendant  may  be  asked  if  he 
was  not  convicted  under  another  name 
and  why  he  assumed  such  name.  Ball 
V.  U.  S.,  147  Fed.  32,  78  C.  C.  A.  126; 
S.  V.  Clark,  117  La.  920,  42  S.  425. 
Circumstances  affecting  punishment  in- 
flicted mav  be  shown.  P.  v.  DeCamp, 
146  Mieh."'533,  109  N.  W.  1047. 
49-40  Accused's  statement  to  an- 
other he  had  been  imprisoned,  not  com- 
petent. Fannin  v.  S.,  51  Tex.  Cr.  41, 
100  S.  W.  916,  10  L.  E.  A.  (N.  S.)  744. 
49-41  A  plea  of  nolo  contendere  is 
equivalent  to  a  plea  of  guilty,  and  rec- 
ord of  conviction  is  admissible  though 
it  docs  not  recite  party's  guilt.  S.  v. 
Herlihy,  102  Me.  310,  68  A.  643. 
50-47  Welch  v.  C,  33  Ky.  L.  E.  51, 
108  S.  W.  863;  Powers  v.  S.,  117  Tenn. 
363,   97   S.   W.   815. 

51-49  S.  i\  Blackburn,  136  la.  743, 
114  N.  W.  531;  S.  v.  Hodgeson,  130  La. 
382,  58  S.  14;  S.  V.  Hazlett,  14  N.  D. 
490,  105  N.  W.  617. 
52-53  S.  V.  Sanders,  75  S.  C.  409,  56 
S.  E.  35;  Link  r.  S.  (Tex.  Cr.),  164 
S.  W.  987;  Johnson  r.  S.  (Tex.  Cr.), 
162  S.  W.  512;  Grimes  v.  S.  (Tex.  Cr.), 
160  S.  W.  689. 

52-53  Gabbard  v.  C.  (Ky.),  167  S.  W. 
942;  Beeson  v.  S.,  60  Tex.  Cr.  39,  130 
S.   W.   1006. 

So  held  as  to  matters  brought  out  by 
defendant's  counsel  on  the  cross-ex- 
amination of  impeaching  witnesses, 
purposely  elicited  to  break  the  force 
of  the  general  answers  given  by  such 
witnesses  by  showing  that  the  bad  rep- 
utation to  which  they  had  testified  was 
the  outgrowth  of  matters  of  no  great 
consequence,  so  far  as  concerned  the 
trait  with  respect  to  which  the  state 
was  endeavoring  to  impeach  defendant 
and  his  witness.  S.  r.  Barrett,  240  Mo 
161,  144  S.  W.  485. 
52-54  See  Sacks  v.  U.  S.,  41  App 
Cas.  (D.  C.)  34. 

53-55  Mobley  v.  Lyon,  134  Ga.  125 
67  S.  E.  668. 

53-56     Kennedy  v.  "Woodmen,  243  111 
560,  90  N.  E.  1084. 
53-57     Eobinson    v.    S.,    10    Ga.    App 
462,  73  S.  E.  622. 


53-58  Admission  an  absent  witness 
would,  if  present,  testify  to  matters 
stated  in  affidavit  waives  right  to  im- 
peach him  by  a  method  which  requires 
a  foundation.  Helbig  r.  Ins.  Co.,  120 
111.  App.  58;  Chicago  &  A.  E.  Co.  v. 
Lammcrt,  19  111.  App.  135. 
54-60  Lueders  v.  U.  S.,  210  Fed.  419, 
127  C.  C.  A.  151;  Livingston  V.  S.,  7 
Ala.  App.  43,  61  S.  54;  Barfield  V. 
Evans  (Ala.),  65  S.  928;  Phillips  v.  S. 
(Ala.  App.),  65  S.  673;  Tennison  V.  S. 
(Ala.),  62  S.  780;  Wells  v.  E.  Co.,  5 
Ala.  App.  579,  59  S.  343;  Hughes  V. 
S.,  152  Ala.  5,  44  S.  694;  Speakman 
r.  Vest,  152  Ala.  623,  44  S.  1021;  Gid- 
dens  V.  Eutledge,  146  Ala.  232,  40  S. 
759;  Jones  v.  S.,  145  Ala.  51,  40  S.  947; 
Morris  V.  S.,  146  Ala.  66,  41  S.  274; 
Gardner  v.  S.  (Ariz.),  139  P.  474;  Tiner 
V.  S.  (Ark.),  158  S.  W.  1087;  Tate  v. 
S.,  91  Ark.  513,  121  S.  W.  737;  Eeetor 
r.  Eobins,  82  Ark.  424,  102  S.  W.  209; 
Duckworth  V.  S.,  83  Ark.  192,  103  S.  W. 
601;  P.  V.  O'Brvan,  165  Cal.  55,  130 
P.  1042;  P.  V.  Eader  (Cal.  App.),  141 
P.  958;  Keyes  v.  E.  Co.,  152  Cal.  437, 
93  P.  88;  P.  V.  Eomero,  12  Cal.  App. 
466,  107  P.  709;  Bowen  v.  Co.,  3  Cal. 
App.  312,  84  P.  1010;  Denver  City  Co. 
V.  Lomovt,  53  Colo.  292,  126  P.  276; 
Gankyo-Mitsunaga  V.  P.  (Colo.),  129  P. 
240;  Denver,  etc.  E.  Co.  v.  Mitchell, 
42  Colo.  43,  94  P.  289;  S.  t\  Eivers,  82 
Conn.  454,  74  A.  757;  Grant  i\  U.  S., 
28  App.  Cas.  (D.  C.)  169;  Clinton  v. 
S.,  53  Fla.  98,  43  S.  312;  Adams  v.  S., 
54  Fla.  1,  45  S.  494;  Ham  v.  Brown, 
2  Ga.  App.  71,  58  S.  E.  316;  Jones  v. 
Harrell,  110  Ga.  373,  35  S.  E.  690; 
Georgia,  etc.  Co.  v.  Andrews,  125  Ga. 
85,  54  S.  E.  76;  Cox  r.  S.,  124  Ga.  95, 
52  S.  E.  150;  P.  v.  Pfanschmidt,  262 
111.  411,  104  N.  E.  804;  Hirsch,  etc.  E.  ^ 
Co.  v.  Coleman,  227  111.  149,  81  N.  E. 
21;  McCann  V.  P.,  226  111.  562,  80 
N.  E.  1061;  Sanger  v.  Bacon  (Ind.),  101 
N.  E.  1001;  Hicks  v.  S.,  165  Ind.  440, 
75  N.  E.  641;  Atoka  C.  &  M.  Co.  v. 
Miller,  7  Ind.  Ty.  104,  104  S.  W.  555; 
DuBois  V.  Luthmers,  147  la.  315,  126 
N.  W.  147;  Stark  v.  Burke,  131  la. 
684,  109  N.  W.  206;  Hunt  r.  E.  Co. 
(la.),  141  N.  W.  334;  S.  r.  Swartz,  87 
Kan.  852,  126  P.  1091;  Sullivan  r.  C, 
158  Kv.  536,  165  S^  W.  696;  Louisville 
&  N.  E.  Co.  r.  Scalf,  155  Ky.  273,  159 
S.  W.  804;  Interstate  C.  Co.  r.  Love, 
153  Kv.  323,  155  S.  W.  746;  Mann's 
Admr.'^r.   Eeynolds,   150   Ky.   313,    150 
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S.  W.  329;  Hoke 'a  Admr.  r.  Steel  Co., 
140  Ky.  L.  R.  G27,  149  S.  W.  968; 
Mathis  L\  Bk.,  13G  Ky.  634,  124  S.  W. 
876;  Owcnsboro  City  R.  Co.  r.  Allen, 
32  Ky.  L.  R.  13.^3",  108  S.  W.  357; 
Cincinnati,  etc.  R.  Co.  r.  Ro«los,  31  Ky. 
L.  R.  430,  102  S.  W.  321;  S.  r.  .Mit.heil, 
119  La.  374,  44  S.  132;  Capital  Tract. 
Co.  r,  Contncr  (Mrl.),  «7  A.  iMi4;  Mur- 
phy V.  S.,  120  Md.  229,  S7  A.  811; 
Coolidge  V.  R.  Co.,  214  .Mass.  568,  102 
N,  E.  74;  OTonnclI  r.  Casi-y,  2ii6  Mass, 
520,  92  X,  E.  804;  Snow  r."  Adams,  200 
Mass.  251,  85  N.  E.  1052;  Robinson  r. 
R.  €o.,  1S9  Mass.  .594,  76  N.  E.  190; 
V.  V.  Tubbs,  147  Mich.  1,  110  X.  W. 
132;  Carov  r.  Xisslo,  145  Mich.  3S3,  108 
X.  W.  733;  Johnson  r.  C.  Co.  (Mich.), 
148  X.  W.  432;  rp;,'Pn  r.  Ba/.ille,  123 
Minn.  97,  143  X.  W.  112;  Stahlnian  r. 
United  R.  Co.  (Mo.  App.),  166  S. 
W.  312;  S.  r.  Bowon.  247  Mo. 
584,  153  S.  W.  1033;  S.  r.  Ken- 
nedy, 207  Mo.  528,  106  S.  W.  57;  Carp 
r.  ins.  Co.,  203  Mo.  295,  101  S.  W. 
78;  S.  r.  Peters  (.Mo.),  167  S.  W.  520; 
S.  r.  Mulhall,  199  Mo.  202,  97  S.  W. 
583;  Brajrg  r.  R.  Co.,  192  Mo.  331,  91 
S,  W.  527;  S.  V.  Forsha,  190  Mo.  296, 
8.S  S.  W.  746;  Rathjon  r.  R.  Co.,  85 
Xeb.  808,  124  N.  W.  473;  Sj.erbeck  v. 
R.  Co.  (X.  J.),  64-  A.  1012;  1'.  r.  Wil- 
lard.  159  App.  Div.  19,  143  X.  Y.  S. 
1032;  Wade  r.  Worcester,  134  App.  Div. 
51,  118  X.  Y.  S.  657;  P.  r.  Mallon,  116 
App.  Div.  425,  101  X.  Y.  S.  814;  Hiiemer 
r.  ("lark,  121  App,  Div.  231,  105  X. 
Y.  S.  659;  Hanlon  r.  Ehrich.  178  X.  Y. 
474,  71  X.  E.  12;  P.  r.  Murphv,  113 
Aj.p,  Div.  363,  99  X.  Y.  S.  110;  liossen- 
bach  V.  Foresters,  184  X.  Y.  92,  •76 
N,  E.  1085;  Johnson  r.  R.  Co.,  140 
N.  C.  574,  53  S.  E.  362;  S.  r.  Price, 
158  X.  C.  641,  74  S.  E.  587;  S.  r. 
Bnrno,  158  X.  C,  632,  74  S.  K.  462; 
S,  r.  TIazlett,  14  N.  D.  490,  105  X.  W. 
617;  Shawnee,  etc.  Co.  V.  Matcsenbock- 
er  (Okla.),  148  P.  790;  Dillar.l  r.  Co., 
52  Or.  126,  94  T*.  966;  Peroira  r.  To.. 
51  Or.  477,  94  P.  835;  0.  r.  Racro,  225 
Pa.  113,  73  A.  1067;  Baker  r.  Moore, 
29  Pa.  Super.  301;  Link  r.  S.  (Tex. 
Ct.),  164  S.  W.  987;  Creale  r.S.  (Tex. 
Cr.),  158  S.  W.  268;  Jordan  r.  Johnson 
(Tex.  Civ.),  1.55  S.  W.  1191;  Tucker 
V.  S.  (Tex.  Cr.),  150  S.  W.  190;  O'Brien 
r.  Von  Lienen  (Tex.  riv.\  H9  S.  W. 
723;  Dickson  f.  S.  (Tex.  Cr.).  1  }6  .'^.  W. 
914;  Treadwny  r.  S.  (Tex.  Tr.).  144 
S.   W.   655;    Roe  v.   Davis   (Tex.   CHv.'*, 
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142  S.  W.  950;  nunter  c  S.,  59  Tex. 
Cr.  439,  129  S.  W.  125;  Long  r.  S.,  59 
Tex.  Cr.  103,  127  S.  W.  551;  Xorris  r. 
S.,  52  Tex.  Cr.  166,  106  S.  W,  136; 
Adams  r.  S.,  52  Tex.  Cr.  13,  105  S.  W. 
197;  Hood  r.  S.  (Tex.  Cr.),  101  S.  W. 
229;  International,  etc.  R.  Co.  r.  Munn, 
46  Tex.  Civ.  276,  102  S.  W.  442;  Maxcy 
r.  P'airbanks  Co.,  42  Tex.  Civ.  254.  95 
S.  W.  632;  Melntvre  r.  S.,  .50  Tex. 
Cr.  83.  94  S.  W.  1048;  Gulf,  ete.  R.  Co. 
r.  Hays,  40  Tex.  Civ.  162,  S9  S.  W. 
29;  Lewter  v.  Lindley  (Tex.  Civ.),  89 
S.  W.  784;  S.  v.  Chvnoweth  (Utah). 
126  P.  302;  Lark  in  r.  Co.,  30  Utah  86, 
83  P.  6S6;  McQuiggan  r.  I>add.  79  Vt. 
90,  64  A.  503;  Baltimore  R.  Co.  r. 
Hudgins  (Va.),  81  S.  E.  48;  Richards 
r.  C,  107  Va.  881,  59  S.  E.  1104; 
Fink  r.  Thomas,  66  W.  Va.  487,  66 
S.  E.  650. 


See  Davidson  r.  S..  im  Ark.  191.  158 
S.  W.  1103;  Monckton  r.  R.  Co.  (Kan.), 
139  P.  1164;  Louisville  &  X.  R.  Co.  r. 
Moore.  1.50  Kv.  692,  1.50  S.  W.  S49; 
Magness  v.  S.  (Miss.),  63  S.  352; 
Xichols  &  Shepard  Co.  r.  Horstad  (8. 
D.),  146  X.  W.  566;  Tavlor  r.  S.  (Tex. 
Cr.).  167  S.  W.  50. 

Joining  in  verdict  of  coroner's  jury 
certifying  la<-k  of  knowledge  as  to  who 
did  killing  not  inconsistent  with  testi- 
mony. P.  r.  Wilson,  23  Cal.  App.  513. 
138  P.  971. 

Witness  had  testified  that  the  defend- 
ant did  not  give  tht'  pistol  to  her, 
which  was  a  tnaterial  fact  in  the  ca^c. 
and  it  was  proper  to  show  that  she 
had  eontra'licteil  that  statement  by 
stating  that  ho  did  give  it  to  her.  Har- 
mon   r.  S.,    166   Ala.   2><,  52  S,   34S. 

"Among  other  things  those  witnesses 
were  permitted  to  testif.v,  after  n 
projier  predicate  had  been  laid,  that 
she  (^^rs.  Willie  Pratt)  stated  to  them 
soon  after  the  homicide  that  she  had 
never  heard  Mr.  Lide  say  anything 
against  Mr.  Pratt,  and  again  that  she 
had  stated  that  appellant's  wife  askoil 
him  immediately  after  the  killing;: 
'Have  .vou  gone  and  killed  old  man 
Liilef  and  appellant  replied,  'Yea,  b.V 
Hod.  T  have.'  There  ran.  we  think,  in 
the  light  of  the  record,  be  no  sort  of 
question  that  it  was  entirely  proper  to 
permit  the  impeachment  of  Mrs.  Pratt 
as  to  the  statement  that  she  had  never 
heanl  Mr.  Lide  sav  anvthing  against 
Mr.  Pratt."     Pratt  r.  S.,  59  Tex.  Cr. 
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635,  129  S,  W.  364.  And  see  Lane  v. 
S.,  59  Tex.  Cr.  595,  129  S.  W.  353. 
"There  was  no  error  in  the  allowance 
of  this  question,  propounded  by  the 
solicitor  on  cross-examination  of  de- 
fendant's witness:  'Were  you  and  his 
mother  ever  married?'  On  this  exam- 
ination in  chief,  this  witness  had  tes- 
tified 'that  he  was  the  father  of  the 
defendant.'  The  question  complained 
of  related,  as  is  obvious,  to  the  very 
matter,  viz.,  paternity,  which  the  de- 
fendant himself  had  introduced  before 
the  jury.  While  it  does  not  appear 
that  the  state  could  be  benefited  by  a 
refutation  of  the  paternity  which  the 
witness  had  confessed  on  his  examina- 
tion 'in  chief,  yet  it  cannot  be  said 
that  such  want  of  benefit  deprived  the 
state  of  the  right  to  reflect  upon  the 
truth  of  the  former  statement  of  fath- 
erhood by  showing  that  the  witness 
and  defendant's  mother  were  never 
married."  Savage  r.  S.,  174  Ala.  94, 
57  S.  469. 

Court  no  discretion  as  to  admission  of 
proof  of  variant  statements  relating 
to  main  issue.     Eobinson  V.  E.  Co.,  189 

Mass.  594,  76  N.  E.  190. 

Right  limited  to  witnesses  in  pending 
case.  P.  V.  Hayes,  9  Cal.  App.  301,  99 
P.  386. 

56-61  Pelham  v.  Co.,  156  Ala.  500, 
47  S.  172;  Boswell  v.  S.,  9  Ala.  App.  23, 
64  S.  188;  P.  v.  Corey,  8  Cal.  App.  720, 
97  P.  907;  Atlanta,  etc.  E.  Co.  v.  Mc- 
Manus,  1  Ga.  App.  302,  58  S.  E.  258; 
Kennedy  v.  Woodmen,  243  111.  560,  90 
N.  E.  1084;  Eeisch  v.  P.,  229  111.  574, 
82  N.  E.  321;  Bang  v.  E.  Co.,  128  App. 
Div.  134,  112  N.  Y.  S.  530;  Luttrell  v. 
S.  (Tex.  Cr.),  157  S.  W.  157;  Anderson 
r.  Motor  Car  Co.  (Tex.  Civ.),  131  S. 
W.  419.  And  see  Bennett  v.  Wallace, 
165  Mich.  66,  130  N.  W.  188. 

As  to  the  source  of  certain  property. 

Aforav  V.  S.  (Tex.  Cr.),  145  S.  W.  592. 
57-62  In  re  Barry,  219  111.  391,  76 
N.  E.  577;  Illinois  C.  E.  Co.  v.  Johnson 
(Ky.),  115  S.  W.  798;  Cullen  v.  Co., 
128  App.  Div.  369,  112  N.  Y.  S.  934; 
Vanhooser  v.  S.,  55  Tex.  Cr.  144,  113 
S.  W.  285.  See  S.  v.  Dietz  (la.),  143 
N".  W.  1080. 

57-63  Avery  v.  White,  83  Conn.  311, 
76  A.  360;  Puhry  v.  E.  Co.,  239  111.  548, 
88  N.  E.  221;  Dotterer  v.  S.,  172  Ind. 
357,  88  N.  E.  689;  Hicks  v.  S.  (Miss.), 
47   6.   524;   Hardin  v.  S.,  55   Tex.   Cr. 


631,  117  S.  W.  974;  Eenn  v.  S.,  64  Tex. 
Cr.  639,  143  S.  W.  167. 
57-64  Bennett  v.  S.,  84  Ark.  97,  104 
S.  W.  928;  Fountain  v.  S.,  7  Ga.  App. 
559,  67  S.  E.  218;  P.  v.  Poole,  159  Mich. 
350,  123  N.  W.  1093;  S.  v.  Newcomb, 
220  Mo.  54,  119  S.  W.  405;  S.  v. 
Hooper,  151  N.  C.  646,  65  S.  E.  613; 
Marshall  v.  Ty.,  2  Okla.  Cr.  136,  101 
P.  139;  U.  S.  t\  Caligagan,  2  Phil.  Isl. 
433;  Perry  v.  S.  (Tex.  Cr.),  153  S.  W. 
138;  Young  v.  S.,  54  Tex.  Cr.  417,  113 
S.  W.  276. 

Minutes  of  testimony  may  not  be  used 
if  not  signed  bv  witness.  S.  v.  Good- 
ager,  56  Or.  198,  106  P.  638. 
57-65  P.  V.  Bond,  13  Cal.  App.  175, 
109  P.  150;  Brunhild  V.  Co.,  144  111. 
App.  198;  Louisville  &  N.  E.  Co.  v. 
Bell  (Ky.),  114  S.  W.  328;  Upchurch  v. 
S.,  96  Miss.  586,  51  S.  810;  Queatham 
r.  Woodmen,  148  Mo.  App.  33,  127  S. 
W.  651;  Garrett  r.  Co.,  219  Mo.  65, 
118  S.  W.  68;  S.  r.  McKenzie  (N.  C.), 
81  S.  E.  301;  S.  v.  Jennings,  48  Or. 
483,  87  P.  524,  89  P.  421;  Deneaner  v. 
S.,  58  Tex.  Cr.  624,  127  S.  W.  201; 
Corpus  r.  S.,  51  Tex.  Cr.  315,  102  S.  W. 
1152;  Texas  Cent.  E.  Co.  v.  Dumas 
(Tex.),  149  S.  W.  543. 
See  Clark  v.  Goldie,  177  Mich.  -653,  144 
N.  W.  504. 

57-66  Carlton  v.  S.  (Ark.),  161  S. 
W.  145;  P.  r.  Crawford  (Cal.  App.), 
141  P.  824;  Hunt  V.  E.  Co.  (la.),  141 
N.  W.  334;  S.  v.  Johnson,  73  N.  J.  L. 
199,  63  A.  12;  Link  r.  S.  (Tex.  Cr.), 
164  S.  W.  987;  Cole  v.  S.  (Tex.  Cf.), 
162  S.  W.  880. 

58-67  Wright  v.  Nostrand,  94  N. 
Y.  .81. 

Rule  not  applicable  where  accused 
compulsorily  testified  in  bankruptcy 
proceeding.  Alkon  v.  U.  S.,  163  Fed. 
810,  90  C.  C.  A.  116. 
Only  testimony  of  witness  sought  to 
be  impeached,  admissible.  Scott  v.  S., 
92  Miss.  833,  46  S.  251. 
58-68  Clark  v.  Gurley,  48  Tex.  Civ. 
274,  106  S.  W.  394  (deposition  not  ad- 
missible, but  proof  of  contents  proper) ; 
Nash  V.  Co.,  109  Va.  14,  63  S.  E.  14; 
Hudkins  v.  Crim,  64  W.  Va.  225,  61 
S.  E.  166. 

58-69  Joyce  v.  Joyce,  80  Conn.  88, 
67  A.  374;  Hobbs  v.  C,  156  Ky.  847, 
162  S.  W.  104;  S.  v.  Campisi,  123  La. 
815,  49  S.  535  (whether  voluntary  or 
not);  Clancy  v.  Co.,  192  Mo.  615,  91 
S.  W.  509;   Novogrucky  v.  E.  Co.,  125 
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App.  Div.  71.',  no  X.  Y.  S.  2S;  Ken- 
nedy r.  Winfrey  (Tex.  Civ.),  1(33  S.  W. 
1018;  Iludkins  v.  Crim,  64  W.  Va.  225, 
61    S.   E.   166. 

58-70  Xovogrucky  r.  R.  Co.,  125  App. 
Div.  715,  110  N.  Y.  S.  28;  Smith  v. 
S.,  3  Okla.  Cr.  629,  108  P.  418. 
58-71  Warth  r.  Loewenstein,  219  HI. 
222,  76  N.  E.  .379;  Clanrv  r.  Co.,  192 
Mo.  615,  91  S-.  W.  509.  See  Gibbons  v. 
R.  T.  Co.  (R.  T.),  91  A.  9. 
Admissible  although  taken  through  an 
intiTprctor.  P.  v.  Lopez,  21  Cal.  App. 
ISS,   l.?l    P.   104. 

59-72  Lanipan  v.  Neely,  4  Cal.  App. 
760,  89  P.  441;  Carp  r.  Ins.  Co.,  203 
Mo.  295,  101  S.  W.  78,  94. 
Unsigned  deposition. — See  58-68,  supra. 
59-74  W.  r.  T.  Co.  r.  Oillis,  89  Ark. 
483.  117  8.  W.  749;  White  River  M.  & 
N.  Co.  r.  Langston,  76  Ark.  420,  88 
S.  \V.  071;  Frank  v.  S.,  141  Ga.  243, 
80  S.  E.  1016;  Owens  r.  S.  (Ga.),  76 
S.  E.  860;  Chicago  C.  R.  Co.  r.  Mauger, 
128  111.  App.  512;  Davis  v.  Bk..  6  Ind. 
Ty.  124,  89  S.  W.  1015  (taken  through 
unsworn  interpreter,  agent  for  both 
parties);  Ada  Coal  Co.  r.  Linville,  152 
Kv.  2,  153  S.  W.  21;  Beier  r.  Co.,  197 
Mo.  215,  94  S.  W.  876  (affidavit  for 
continuanre) ;  Dow  f.  Dow  (N.  II.),  89 
A.  450;  Lederer  r.  Lederer,  108  App. 
Div. -228,  95  N.  Y.  S.  623;  S.  r.  Mr- 
Kenzie  (N.  C),  81  S.  E.  301;  Randell 
1-.  S.,  49  Tex.  Cr.  261,  90  S.  W.  1012. 
See  Pandall  V.  Co.  (Me.),  87  A.  376. 
60-78  Wilcox  r.  Downing  (Conn.).  91 
A.  262;  Fox  r.  Erbe,  100  App.  Div.  343, 
91  N.  Y.  S.  832,  aff.,  no  opinion,  184 
N.  Y.  542,  76  X.  E.  1095;  Lindsay  r. 
Dutton,  227  Pa.  208,  75  A.  101)6;  Michel 
I'.  Michel  (Tex.  Civ.),  115  S.  W.  358; 
Iloskins  r.  Bk.,  48  Tex.  Civ.  246.  107 
S.  W.  598;  Texas,  etc.  R.  To.  r.  :Nroers 
(Tex.  Civ.).  97  8.  W.  1064;  TLidkins  V. 
Crim.  0  1  W.  Va.  225,  61  S.  E.  166. 
General  objection  to  admissibility  of 
judgment  roll  in  action  against  several 
will  not  be  ground  for  excluding  it  if 
admissible  to  imjieach,  testimony  of 
one.  Fox  r.  Erbe,  100  App.  Div.'  343, 
91    \.   v.  S.  S32. 

Answer  in  chancery  by  one  defendant 
not  competent  against  another  tinlesa 
interests  joint.  Iludkins  r.  Crim,  64 
W.  Va.  225.  m  S.  E.  166. 
Record  in  chancery  suit  not  admissible 
to  impe.'ich  witness  who  was  a  party 
in  favor  of  a  stranger  thereto.  Mur 
ray  r.  Moore,  104  Va.  707,  52  S.  E.  381. ' 


60-80     Browder  f.  R.  Co.,  107  Va.  10, 

57  S.  E.  572,  pleading  filed  by  witness' 
authority  and  upon  information  ho  sup- 
plied. 

Where  allegations  made  on  information 
and  belief  in  an  original  jietition  as  to 
the  members  composing  a  partnership 
and  an  amended  petition,  containing 
like  allegations,  names  different  per- 
sons as  members,  court  may  decline  to 
submit  either  plea<ling  to  the  jury. 
Daniel  i\  Lance,  29  Pa.  Super.  454. 
60-81  Weaver  r.  S.,  83  Ark.  119.  102 
S.  W.  713  (affidavit  for  continuance 
in  conflict  with  accused's  testimony); 
Ilobbs  r.  Blanchard,  75  X.  H.  73,  70 
A.  1082;  Bader  v.  S.,  57  Tex.  Cr.  293, 
122  S.  W.  555  (notwithstanding  admis- 
sions they  were  made  and  were  false); 
Galveston,  etc.  R.  Co.  r.  Harris,  48 
Tex.  Civ.  434,  107  S.  W.  108;  Hu.lkina 
r.  Crim.  64  W.  Va.  225.  61  S.  E.  166. 
It  was  held  error  to  refuse  "to  permit 
ajipellant  to  introduce  in  evidence  the 
original  sworn  rendition  of  the  i>roperty 
in  question  for  taxes  made  by  the  ap- 
pellee in  .January  preceding  the  killing, 
and  in  refusing  to  require  the  appellee 
while  a  witness  on  the  stanil  to  answer 
whether  or  not  he  had  rendered  the 
jack  for  that  year  at  the  sum  of  $200. 
This  evidence  was  admissible  as  an  ad- 
mission by  appellee  and  by  way  of 
impeachment  or  contradiction  of  his 
testimony;  he  having  sworn  that  the 
animal  was  worth  .$1,200  and  that  its 
value  was  the  same  in  January  precoil- 
ing."  Ft.  Worth,  etc.  R.  Co.'  f.  Chia 
holm  (Tex.  Civ.),  146  S.  W.  988. 
eO-82  Iloagland  r.  Canfield,  160  Fed. 
146;  The  Ocracoke.  159  Fed.  552; 
Stodenmever  r.  Hart.  155  Ala.  243.  46 
S.  488;  Giddens  r.  Rutledge.  146  .Mi». 
232,  40  S.  759;  Dennis  r.  S..  88  Ark. 
418,  114  S.  W.  926;  Rector  r.  Robins. 
82  Ark.  424.  102  S.  W.  209;  Keves  r. 
R.  Co..  152  Cal.  437.  93  P.  8«J:  Leonard 
r.  Gillette.  79  Conn.  664,  66  A.  502; 
Grant  r.  V.  S..  28  App.  Can.  (D.  C.) 
169;  Perdue  r.  S..  12fi  Ga.  112.  54  S.  E. 
820;  Swygart  r.  Willard,  166  Ind.  25, 
76  X.  E.  755;  Rhomberg  r.  Avenarius, 
135  Ta.  176,  112  X.  W.  548;  Louisville 
&  X.  R.  Co.  r.  Bell  (Kv.).  114  S.  W. 
328;  Lanasa  P.  S..  109  Sid.  602.  71  A. 
1058;  Carev  r.  Xissle.  145  Mich.  383. 
108  N.  W."733:  McManus  r.  Co..  105 
Minn.  144.  117  X.  W.  223;  Bowles  r.  S. 
CMiss.),  40  S.  165;  Schloemer  r.  Go., 
204  Mo.  99,  102  S,  W.  565;  S.  v.  Mul- 
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hall,  199  Mo.  202,  97  S.  W.  583;  Mullin 
V.  Co.,  .196  Mo.  572,  94  S.  W.  288^ 
Lydston  v.  Co.,  75  N.  H.  23,  70' A.  385  5 
U.  S.  i\  Adamson,  15  N.  M.  280,  206 
P.  653;  Pate  v.  Co.,  148  N.  C.  571,  u2 
S.  E.  614;  Dillard  v.  Co.,  52  Or.  126, 
94  P.  966;  S.  V.  Suber,  82  S.  C.  159, 
63  S.  E.  684;  First  Nat.  Bk.  v.  Pearce 
(Tex.  Civ.),  126  S.  W.  285;  Hood  v.  S. 
(Tex.  Cr.),  101  S.  W.  229;  Maxcy  v. 
Fairbanks  Co.,  42  Tex  Civ.  254,  95 
S.  W,  632;  Bridgman  V.  Winsness,  33 
Utah  383,  98  P.  1S6;  Am.  L.  Co.  V. 
Whitlock,  109  Va.  238,  63  S.  E.  991. 

60-83     Alabama,  etc.  E.  Co.  v.  Clarke, 

145  Ala.  459,  39  S.  816;  Rector  v.  Rob- 
ins, 82  Ark.  424,  102  S.  W.  209  (mort- 
gage and  note) ;  Marengo  v.  Eichler, 
245  111.  47,  91  N.  E.  758;  S.  v.  Hodge- 
son,  130  La.  382,  58  S.  14;  Miller  v. 
E.  Co.,  144  Mich.  1,  107  N.  W.  714; 
Norris  V.  S.,  52  Tex,  Cr.  166,  106  S. 
W.  136;  San  Antonio  T.  Co.  v.  Parks 
(Tex.  Civ.),  93  S.  W.  130  (applica- 
tion for  insurance  competent  to  meet 
testimony  of  examining  physician), 

60-84  Eittenberry  v.  Smyer,  164  Ala. 
514,  51  S.  233;  In  re  Laveaga's  Est., 
165  Cal.  607,  133  P.  307;  Kingsbury 
V.  P.,  44  Colo.  403,  99  P.  61;  Magruder 
V.  Montgomery,  33  App.  Cas.  (D.  C.) 
133;  Reeves  v.  Callaway,  140  Ga.  101, 
78  S.  E.  717;  Corona  C.  &  I.  Co.  v. 
Copeland,  7  Ga.  App.  481,  67  S.  E.  203; 
Davis  v.  Bk.,  6  Ind.  Ty.  124,  89  S.  W. 
1015;  Bowman  v.  Callahan,  137  Ky.  773, 
127  S.  W.  142;  S.  v.  Johnson,  125  La, 
347,  51  S.  289;  Dickson  f.  Fowler,  114 
Md.  344,  79  A.  519;  In  re  Bishop,  208 
Mass  405,  94  N.  E.  479;  Farrar  v.  R. 
Co,  249  Mo.  210,  155  S.  W.  439;  Al- 
dridge  v.  Ins.  Co.,  204  N.  Y.  83,  97 
N.  E.  399;  S  v.  Robertson  (N.  C),  81 
S.  E.  6S9;  S.  v.  Fisher,  149  N.  C.  557, 
63  S.  E.  153. 

"On  cross-examination  prisoner  was 
questioned  in  relation  to  a  letter  he 
had  sent  to  his  uncle  in  which  there 
were  statements  inconsistent  with  the 
reason  he  had  assigned  for  leaving  the 
city.  The  letter  had  been  written  at 
his  dictation  and,  while  his  directions 
had  not  been  strictly  followed,  he  knew 
what  the  letter  contained  and  had 
adopted  it  as  written  and  made  it  his 
own."  0.  V.  Be  Masi,  234  Pa.  570,  83 
A.  430. 

61-85  Rainey  v.  Kemp,  54  Tex.  Civ. 
486,  118  S.  W.  630  (report  of  commer- 


cial agency);   Chesapeake  &  O.  R.  Co. 
V.  Swartz,  115  Va.  723,  80  S.  E.  568. 
<3t-Gii    Davis  v.  Bk.,  6  Ind.  Ty.  124, 

89  S.  W,  1015. 

61-S7  Davis  v.  Anderson,  163  Ala. 
385,  50  S.  1002;  Hirsch,  etc.  R.  Co.  f. 
Coleman,  227  111.  149,  81  N.  E.  21; 
McCann  v.  P.,  226  111.  562,  80  N.  E. 
1061;  Edmunds  Mfg.  Co.  v.  McFarland, 
118  111.  App.  256;  Illinois  C.  R.  Co.  v. 
Wade,  206  111.  523,  69  N.  E,  565;  Lynch 
V.  Ins.  Co.,  132  App.  Div.  571,  116 
Supp.  998;  Hanlon  v.  Ehrich,  80  App. 
Div,  359,  SO  N.  Y.  S.  692;  Lowe  v.  R. 
■Co.,  85  S.  C.  363,  67  S.  E.  460;  Win- 
gate  V.  S.  (Tex.  Cr.),  152  S.  W.  1078. 
61-89  Conover  v.  Coal  Co.,  161  111. 
App.  74.  Statement  in  newspaper  re- 
ceived. Hoskins  v.  Bk.,  48  Tex.  Civ. 
246,  107  S.  W.  598, 

61-91  Penn.  C.  Co.  r.  Perdue,  164 
Ala.  508,  51  S.  352;  Farrar  v.  R.  Co., 
249  Mo.  210,  155  S.  W.  439;  Paris  r. 
Waddell,  139  Mo.  App.  288,  123  S.  W. 
79;  Renn  V.  S.,  64  Tex.  Cr.  639,  143 
S.  W.  167;  Foreman  v.  S.,  61  Tex.  Cr. 
56,  134  S.  W.  229;  Mears  v.  Daniels,  84 
Vt.  91,  78  A.  737. 

Confession  inadmissible  unless  made  to 
a  court  or  in  writing  signed  by  witness. 
Brown  v.  S.,  55  Tex.  Cr.  572,  118  S. 
W.  139    statute. 

61-93'  Hoagland  v.  Canfield,  160  Fed. 
146;  Tillman  V.  S.  (Ark.),  166  S.  W. 
582;    St.    Louis,    etc.    R.    Co.    v.    Clark, 

90  Ark.   504,   119   S.   W.   825;    Linforth 

V.  Co.,  156  Cal.  58,  103  P.  320;   Louis-      _j 
ville,  etc.  Co.  v.  Stewart,  131  Ky.  665,     .fl 
115   S.  W.  775;   Gordan  v.  R.   Co.,   222       ^' 
Mo.   516,   121    S.   W.   80;    Earl  v.   Earl, 
81  N.  J.  Eq.  444,  86  A.  940;   Sperbeck       «, 
V.  R.  Co.   (N.  J.),  64  A.  1012;  Richard     S 
Cocke  &  Co.  V.  D.  Co.   (Tex,  Civ.),  168      » 
S.  W.  9S8;  Rogers  V.  S.  (Tex.  Cr.),  143 
S.  W.  631;  Lane  V.  S.,  59  Tex.  Cr.  595, 
129   S.   W.   353;    Galveston,   etc.  R.   Co. 
r.  Norton,  55  Tex.   Civ.  478,  119  S.  W. 
702;    Norfolk,   etc.   Co.   v.   O'Neill,   109 
Ya.  670,  64  S.  E.  948;  Hilton  v.  Haves, 
154    Wis.    27,    141    N.    W.     1015.       See 
Phillips   V.   S.    ^ex.   Cr.),   164    S.    W. 
1004. 

61-93  Noel  v.  S.,  161  Ala.  25,  49  S. 
824;  Renn  v.  S.,  64  Tex,  Cr,  639,  143 
S.  W.  167;  Bussey  v.  S.,  59  Tex,  Cr. 
260,  127  S.  W.  1035;  Juul  V.  Co.,  55 
Wash.  156,  104  P.  191.  See  also  Hig- 
gins  V.  C,  142  Kv.  647,  134  S.  W. 
1135. 
63-94     Statements  in  involuntary  con- 
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fession,  concerning  which  accused  did 
not  testify  on  direct  examination,  may 
not  be  proved  to  contradict  statements 
on  cross-examination.  llarrold  r.  S., 
169  Fed.  47,  94  C.  C.  A.  41.1,  disap.  C. 
r.  Tolliver.  U'J  .Mass.  312;  Hicks  r.  S., 
99  Ala.  169,  13  S,  37.1;  S,  V.  Broadbent, 
27  Mont.  342,  71  P.  1. 
62-95  Letterheads  containing  names 
jtartners,  comjietcnt  against  person 
who  ordered  tliom  on  the  issue  of  his 
membership.  He<-tor  v.  Robins,  82  Ark. 
424,   102  S.  W.  209. 

62-97  Denver,  etc.  R.  Co.  r.  Mitchell, 
42  Colo.  43,  94  P.  2S9;  Berry  v.  C, 
2S  Ky.  L.  R.  102.5,  90  S.  W.  1072 
(statement  after  arrest);  S.  r.  Calla- 
han, 100  Minn.  (JS,  110  N.  W.  342  (pur- 
pose as  to  future  action);  Gordon  r. 
R.  To.,  222  Mo.  516.  121  S.  W.  ^^O; 
Lederer  i*.  Lederer,  108  App.  Div.  22S, 
9.1  N.  Y.  S.  623. 

02-3  But  see  Ilovt  v.  R.  Co.,  166  111. 
Ai.p.   361. 

6:5-5  S.  r.  Mulhall.  199  Mo.  202,  97 
S.    W.   .183;    Paris   r.    Wa.ldell,   139    Mo. 

.\p|..  2SS.  123  .'>^.  \v.  ::>. 

Nor   In  the   presence   of   the  party   in 

whose  behalf  the   witness  is  examined. 

Turner    v.   S.,   4    Ala.    App.    100,   58    S. 

1 1 6. 

63-8     Marengo  r.   Eichler,  245  Til.   47. 

91    X.  E.  758;  Bowman  r.  Callahan,  137 

Kv.   773,   127   S.   W.    142;   S.   v.   Hogan, 

117  L.I.  S63,  42  R.  312. 

64-l()     See  Larkin  r.  Co.,  30  Utah  86, 

S3  P.  nsfi. 

65-13  Baker  r.  S.,  85  Ark.  300,  107 
S.  \V.  9^3  (aflidavit  for  continuance 
stating  wiiat  it  was  believed  absent 
witness  would  tcstifv  to);  Vanhouser 
r.  S.,  52  Tex.  Cr.  572,  108  S.  W.  3S6; 
Watson  r.  S.,  50  Tex.  Cr.  171.  05  S.  W. 
115;  Scott  r.  S.,  49  Tex.  Cr.  3S6,  93  S. 
W.  112;  Kirk  v.  S.,  48  Tex.  Cr.  624, 
SO  S.   W.  1067. 

66-14  First  Nat.  Bk.  r.  Miller,  235 
111.  135.  85  N.  E.  312;  Wat.-^on  r.  Co., 
137  Kv.  619,  126  S.  W.  146;  Keeton  r. 
a..  59"  Tex.  Cr.  316.  12S  S.  W.  404; 
Lewter  r.  Lindlev  (Tex.  Civ.),  S9  S.  W. 
7SJ. 

66-15  P.  t\  Yee  Yum  (Cal.  App.), 
141  P.  958;  P.  r.  llo  Kim  You  (Cal. 
App.).  141  P.  958;  P.  r.  Cnmnroto.  133 
App.  Div.  260,  117  N.  Y.  S.  655.  See 
Lowo  r.  R.  Co..  85  8.  C.  363.  67  S.  E. 
460. 

67-16  See  Ridgell  c.  S.,  156  Ala.  10, 
47   S.   71. 


67-17  Noel  r.  S.,  161  Ala.  25,  49  S. 
824;  Hughes  c.  S.,  152  Ala.  5,  44  S. 
694;  Jones  f.  S.,  145  Ala.  51,  4U  S. 
947;  Atlanta,  etc.  K.  Co.  r.  McManus, 
1  Ga.  App.  302,  58  S.  K.  258;  Robinson 
f.  R.  Co..  1S9  Mass.  594,  76  X.  E.  190; 
P.  r.  Tubbs,  147  Mich.  1,  110  N.  W. 
132;  Schloemer  r.  Co.,  204  Mo.  99,  102 
S.  W.  565;  Paris  r.  Waddell,  139  Mo. 
Aj.p.  288,  123  S.  W.  79;  Sperbock  r.  R. 
Co.  (N.  J.),  64  A.  1012:  Jlood  r.  8. 
(Tex.  Cr.).  101  S.  W.  229;  Larkin  c. 
Vo.,  30  I'tah  St],  83  P.  6s6. 

Under  bankruptcy  act  bankrupt  may 
not  bo  cross-examined  concerning  tea- 
timonv  before  reft-ree.  Jacobs  C.  U.  S., 
161  Fed.  694,  88  C.  C.  A.  554. 
68-18  Strong  v.  P.,  119  111.  App.  79. 
See  Bragg  r.  R.  Co..  192  Mo.  331,  91 
S.  W.  527. 

69-26  Atlanta,  etc.  R.  Co.  r.  Me- 
.M a II us.  1  Oa.  App.  302,  58  S.  K.  258. 
70-29  S.  r.  Ilodgeson,  130  La.  382, 
58  S.  1  1. 

70-32  llanlon  f.  Ehrich,  178  X.  Y. 
474.  71    X.   ]■:.  12. 

71-33  Turner  r.  S.,  4  Ala.  App.  100, 
5S  .'^.  116;  Thompson  r.  School  Dist. 
(Ark.),  158  S.  W.  963;  Duckworth  r. 
S.,  S3  Ark.  192,  103  S.  W.  601;  P.  r. 
Singh,  20  Cal.  App.  146,  128  P.  420; 
Robinson  v.  R.  Co.,  1S9  Mass.  594.  76 
X.  E.  190;  Schloemer  r.  Co.,  204  Mo. 
99,  102  S.  W.  565;  Mullin  r.  Co..  198 
Mo.  572,  94  S.  W.  288;  Sperheck  r.  R. 
Co.  (N.  J.),  64  A.  1012;  Hanlon  c. 
Ehrich,   supra. 

Failure  to  recollect  immaterial  facta, 
itiipc'uhment  inadmissible.  P.  r.  Ham- 
mond.  177  Mi.-h.  416.  H3  X.  ^V.  244. 
72-34  Hughes  r.  S.,  152  Ala.  5,  44 
S.  694;  Jones  r.  S..  145  Ala.  51,  40 
S.  947;  Phillips  r.  S.  (Ala.  App),  65 
S.  673;  Strong  r.  P..  119  111.  Ai-p.  79; 
Hicks  r.  S..  165  Ind.  440.  75  X.  K.  641; 
Chicago,  etc.  R.  Co.  r.  Benedict 's  .Vdmr., 
154  Kv.  675,  1.19  S.  W.  526;  Pa  rev  c. 
Xissle,'  145  Mich.  3«J3.  108  X.  W.  733: 
Paris  r.  Wad.lell.  139  Mo.  App.  2^-.  123 
S.  W.  79:  Mvers  r.  S.  (Tex.  Cr.).  101 
S.  W.  1000;  Larkin  r.  Co..  30  TUh  86, 
S3    P.    6S6. 

What  was  said  or  done  by  witness  c.in- 
not  be  j>roved  if  <pie>ition  is  whether 
he  was  present  when  oflfonse  committed. 
Hicks  r.  S.,  supra. 

72-35  P.  r.  Mar  Oin  Sule.  11  Cal 
App.  »2.  103  P.  911:  Bice  r.  S.,  51 
Tex.  Cr.  133.  100  S.  W.  919;  rnmpos  «. 
S.,  50  Tex.  Cr.  289,  97  S.  W.  100. 
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73-36     If  denial  made  and 'confirmed 

by  witness  to  whom  variant  statement 

is   said    to   have    been   made   it    is   not 

competent   to   show  by  another   second 

witness  made  it  to  him.     S.  v.  Walton, 

53  Or.  557,  99  P.  431. 

74-40     Raines  v.  S.,  147  Ala.  691,  40 

S.  932;   P.   V.  Singh,  20   Cal.  App.   146, 

128  P.  420;  S.  v.  Hummer,  72  N.  J.  L. 

328,  62  A.  388;   Hanlon  v.  Ehrich,   178 

N,  Y.  474,  7LN.  E.  12;   S.  v.  Jennings, 

48  Or.  483,  87  P.  524,  89  P.  421;   Tex-^ 

arkana    G.    &    E.    Co.    r.    Lanier    (Tex.^ 

Civ.),  126  S.  W.  67;  Bice  v.  S.,  51  Tex. 

Cr.   133,   100  S.   W.   949;    Woodward  f. 

S.,  50  Tex.  Cr.  294,  97  S.  W.  499. 

74-42     S.    V.   Hodgeson,    130   La.    382, 

58   S.   14.     See  S.  v.  Barnett,   203   Mo. 

640,  654,  102  S.  W.  506. 

75-45     Reisch   v.   P.,   229   111.   574,   82 

N.  E.   321. 

75-47     S.  r.  Swartz,  87  Kan.  852,  126 

P.  1091. 

76-50     S.  V.  Mitchell,  119  La.  374,  44 

S.    132;    S.   V.  High,   116   La.    79,   40    S. 

538 

77-58     See  Anderson  v.  S.  (.Tex.  Cr.) 

159  S.  W.  847. 

77-59     Skeen   v.   S.,   51    Tex.   'Cr.    39, 

100  S.  W.  770. 

Variant  statements  of  accused  who  has 
testified  in  his  own  behalf,  and  there- 
fore in  behalf  of  his  co-defendant,  are 
competent  to  discredit  him  as  witness 
for  himself  and  as  witness  in  behalf 
of  co-defendant  so  far  as  he  testified 
in  latter 's  behalf.  S.  v.  Rubaka,  82 
Conn.  59,  72  A.  566. 

78-60  Lueders  v.  U.  S.,  210  Fed.  419, 
127  C.  C.  A.  151;  Dillard  v.  U.  S.,  141 
Fed.  303,  72  C.  C.  A.  451;  Southern  R 
Co.  V.  Dickens,  161  Ala.  144,  49  S.  766; 
Southern  R.  Co.  v.  Hobbs,  151  Ala.,  335, 
43  S.  844;  Sellers  v.  S.,  93  Ark.  313, 
124  S.  W.  770;  Hinson  v.  S.,  76  Ark. 
866,  88  S.  W.  947;  In  re  De  LaveagjT'a 
Est.,  165  Cal.  607,  133  P.  307;  P.  v. 
O'Brvan,  165  Cal.  55,  130  P.  1042;  P. 
V.  Gray,  148  Cal.  507,  83  P.  707;  P. 
V.  Cyty,  11  Cal.  App.  702,  106  P.  257; 
Gankyo  Mitsunaga  (Colo.),  129  P.  240; 
Brackett  v.  Co.,  127  Ga.  672,  56  S.  E. 
762;  Jenkins  v.  S.,  13  Ga.  App.  82,  78 
S.  E.  828;  Luke  v.  Cannon,  4  Ga.  App. 
538,  62  S.  E.  110;  P.  v.  Pfanschmidt, 
262  III.  411,  104  N.  E.  804  (cit.  7 
Ency.  op  Ev.  78);  Cook  r.  Lynch,  128 
111.   App.  117;   Sanger  v.  Bacon    (Ind.), 

101  N.  E.  1001;  S.  V.  Swartz,  87  Kan. 
852,  126  P.  1091;  Illinois  C.  R.  Co.  r. 


Smith,  133  Ky.  732,  118  S.  W.  933; 
Owensboro  City  R.  Co.  v.  Allen,  32  Ky. 
L  R.  1353,  108  S.  W.  357;  French  v. 
C,  30  Ky.  L.  R.  98,  97  S.  W.  427; 
Schmidt  v.  Schmidt,  216  Mass.  572,  104 
N.  E.  474;  Gorham  v.  Moor,  197  Mass. 
522,  84  N.  E.  436;  Loranger  v.  Car- 
penter, 148  Mich.  549,  112  N.  W.  125; 
Bialy  f.  Krause,  142  Mich.  158,  105  N. 
W.  149;  Scott  v.  S.  (Miss.),  39  S.  1012; 
Hermann  v.  C,  144  Mo.  App.  147,  129 
S.  W.  414;  S.  V.  Murphy,  201  Mo.  691, 
100  S.  W.  414;  S.  v.  Dunn,  53  Or.  304, 
99  P.  278;  Behrens  v.  Mountz,  37  Pa. 
Super.  326;  Walker  v.  Walker  (R.  I.), 
67  A.  519;  S.  v.  Watson,  94  S.  C.  458, 
78  S.  E.  324;  Craig  M.  Co.  v.  Cxomer, 
85  S.  C.  350,  67  S.  E.  289;  Cole  v.  S. 
(Tex.  Cr.),  162  S.  W.  880;  Dooley  v. 
Boiders  (Tex.  Civ.),  128  S.  W.  690; 
Western  C,  etc.  Co.  v.  Anderson,  45 
Tex.  Civ.  513,  101  S.  W.  1061;  Prewitt 
v.  Co.,  46  Tex.  Civ.  123,  101  S.  W. 
812;  Sue  v.  S.,  52  Tex.  Cr.  122,  105 
S.  W.  804;  Moody  v.  Rowland,  46  Tex. 
Civ.  412,  102  S.  W.  911;  Barbee  V.  S., 
50  Tex.  Cr.  426,  97  S.  W.  1058;  Honey- 
cutt  V.  S.,  49  Tex.  Cr.  300,  92  S.  W. 
421;  Kirk  v.  Co.,  58  Wash.  283,  108  P. 
604;  Earley  v.  Winn,  129  Wis.  291,  109 
N.  W.  633;  Barton  v.  Bruley,  119  Wis. 
326,  96  N.  W.  815. 

Must  be  material. — Farrar  v.  R.  Co. 
(Mo.),  155  S.  W.  439;  Texas  Tr.  Co. 
r.  Fearis  (Tex.  Civ.),  163  S.  W.  1060; 
Hall  r.  S.  (Tex.  Cr.),  158  S.  W.  272; 
Winston  r.  Terrace  (Wash.),  138  P.  673. 
"The  plaintiff's  wife  on  cross-exam- 
ination, having  testified  that  her  hus- 
band purchased  his  goods  from  first- 
class  houses  in  New  York,  the  defend- 
ant, for  the  purpose  of  contradicting 
her,  called  a  witness,  Tolstoy,  and  pro- 
posed to  prove  by  him  that  he  had 
seen  the  plaintiff's  wife  in  New  York 
in  1910,  on  the  East  Side,  so-called,  in 
a  place  kept  by  a  dealer  in  'jobs,' 
making  a  purchase  there.  In  the  ab- 
sence of  testimony  showing  that  she 
was  acting  as  agent  for  her  husband, 
this  evidence  was  properly  excluded  as 
not  contradicting  the  wife  as  to  the 
character  of  the  places  where  her  hus- 
band purchased  his  goods."  Rumberg 
V.  Cutler,  86  Conn.  8,  84  A.  107. 
•Rule  applies  to  accused  who  has  testi- 
fied on  his  own  behalf.  Sehwantes  v. 
S.,  127  Wis.  160,  106  N.  W.  237. 
80-61  Southern  R.  Co.  v.  Dickens, 
161    Ala.   144,  49   S.   766;   Southern  R. 
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Co.  V.  Hobbs,  151  Ala,  SCj,  43  S.  S44; 
Funderbuik  v.  S.,  14.j  Alu.  6G1,  39  S. 
672;  P.  V.  .Smith,  9  Cal.  Api).  224,  98 
P.  546;  A.laiiis  r.  S..  54  'Flu.  1,  45  S. 
494;  Atlantic,  etc.  Co.  r.  Crosby,  53 
Fla.  4(;u,  43  S.  31S;  l!iih])anl  r.  County, 
140  la.  520,  118  X.  W.  912;  Poterson  r. 
O'Connor,  lOfi  Minn.  470,  119  X.  W. 
243;  Xickolizack  r.  S.,  75  Xcb.  27,  105 
N.  W.  805;  I'avno  r.  S.  (Okla.  Cr.), 
\X  136  P.  201;  Cole  r.  S.  (Tex.  Cr.),  162 
E  S.  W.  880;  Hallar.l  f.  S.  (To.x.  <>.), 
■  160  S.  W.  716;  Doolev  V.  Boi.lers  (Tex. 
Civ.),  128  S.  W.  690;  Keener  v.  S.,  51 
Tex.  Cr.  590,  103  S.  W.  904;  Schwantes 
V.  S.,  127  Wis.  160,  106  X.  W.  237. 
81-62  Kellv  r.  R.  Co.,  148  Ala.  143, 
41  S.  870;  Hot  Sprinfrs  R.  Co.  r.  Ro.le- 
man,  76  Ark.  3(»2,  88  S.  W.  960;  In  re 
Gir.l's  Est.,  157  Cal.  534,  108  P.  499; 
French  r.  C,  30  Kv.  L.  R.  98,  97  S. 
W.  427;  S.  V.  Bellard,  132  La.  491,  61 
S.  537;  Cooper  v.  S.,  94  Miss.  4 SO,  49 
S.  178;  Nickolizack  r.  S.,  75  Neb.  27, 
105  N.  W.  895;  Alcolm  Co.  v.  Brenack, 
96  N.  Y.  S.  1055;  Pavne  r.  S.  (Okla. 
Cr.),  136  P.  201;  Launikitas  V.  Tract. 
Co.,  241  Pa.  458,  88  A.  703;  Buck  u 
McKeesport,  227  Pa.  10,  75  A.  840; 
Ma  res  r.  S.  (Tex.  Cr.),  158  S.  W.  1130; 
Baltimore,  etc.  R.  Co.  f.  Ilutlfrins  (Va.), 
81  S.  E.  48;  Keener  r.  S..  51  Tex.  Cr. 
590,  103  S.  W.  9it4;  Brun.lif^e  r.  S.,  49 
Tex.  Cr.  .596,  95  S.  W.  527.  See  Louis- 
ville R.  Co.  V.  Frick,  158  Kv.  450,  165 
S.  W.  649;  vol.  3,  p.  877,  n.  19,  and 
supplement   thereto. 

In  some  jurisdictions  court  may  per- 
mit contradiction  on  irrelevant  matters 
brouf;lit  out  on  cross  examination. 
Salem  News  Co.  r.  Calijra,  144  Fed.  965, 
75  C.  C.  A.  673;  Bennett  r.  Susser,  191 
Mass.  329,  77  N.  E.  884. 

81-66  Anderson  r.  Co.,  57  Wash.  502, 
in:   !•.  376. 

82-67  Alexander  r.  Vau^dian.  106 
Ark.  438,  153  S.  W.  594;  Furlow  r. 
T'nited  Oil  Mills,  104  Ark.  4s9,  149  3. 
W.  69;  Ward  r.  C,  151  Kv.  527,  152 
S.  W.  556;  Murphv  r.  S.,  120  ^fd.  229, 
87  A.  811;  S.  r.  Dunn,  53  Or.  304,  99 
P.  278,  100  P.  258,  cit.  the  text;  i^an 
Antonio,  etc.  R.  Co.  r.  Wa^jner  (Tex. 
Civ.),  166  S.  W.  24;  Paris,  etc.  R.  Co. 
r.  Flanders  CTex.  Civ.),  165  S.  W.  99; 
So.  Texas  "Mtp.  Co.  r.  Dozier  (Tex. 
Civ.).  158  S.  W.  1051.  See  Texas  Co 
r.  Stranpe  (Tex.  Civ.),  154  S.  W.  327. 
83-68  Southern  R.  Co.  r.  Dickens, 
supra. 


85-72  Launikitas  r.  Tract.  Co.,  241 
Pa.  458,  88  A.  7o3. 

85-78  Gulf,  etc.  R.  Co.  f.  Matthews, 
100  Tex.  63,  93  S.  W.  1068,  sustains 
most  propositions  in  text. 
85-80  Birmingham  R.  &  E.  Co.  c. 
Mason,  144  Ala.  3S7,  39  S.  590. 
86-82  Pelham  r.  Co.,  156  Ala.  500, 
47  S.  172;  Tate  v.  S.,  91  Ark.  513,  121 
S.  W.  737;  Swygart  c.  Willard,  166 
Ind.  25,  76  N.  E.  755;  Robinson  r.  R. 
Co.,  1S9  Mass.  594,  75  X.  E.  190;  Mul- 
lin  V.  Co.,  196  Mo.  572,  94  S.  W.  2!>8; 
Rossenbach  v.  Foresters,  184  N.  Y.  92, 
76  X.  E.  1085;  S.  V.  Kenny,  77  S.  C. 
236,  57  S.  E.  859;  Gulf.  etc.  R.  Co.  c. 
Matthews,  100  Tex.  63,  93  S.  W.  1068; 
Schwantes  r.  S.,  127  Wis.  160,  106  N. 
W.  237.  See  Long  v.  S.,  59  Tex.  Cr. 
103,  127  S.  W.  551. 

86-83  Nickolizack  v.  S.,  75  Xeb.  27, 
105  X.  W.  985. 

86-84  Willis  r.  S.,  49  Tex.  Cr.  1.39, 
90  S.   W.   1100. 

The  company  "introduced  two  wit- 
nesses, one  of  them  an  employe  in  its 
service,  who  testified  that  a  ilay  or  two 
after  the  acci<lent  api'cllee  admitted 
to  them  that  the  wire  first  caught  on 
the  lines  and  stopped  the  mules,  but 
that  he  force<l  them  forward,  and  by 
that  means  caused  the  wire  to  come  in 
contact  with  the  bed  and  throw  it  from 
the  wapon.  Appellee  denied  the  mak- 
ing of  these  statements.  In  any  event, 
the  testimony  of  the  two  witnesses  re- 
ferred to  was  not  sul)stantive  evidence, 
but  was  competent  for  the  jmrpose  of 
contra<licting  appellee,  and  thereliy  dis- 
crediting him."  Cvnthiana  Telej'hono 
Co.  r.  Asbury,  147  Kv.  3o7,  143  S.  W. 
1050. 

86-85  S.  r.  Malmberg,  14  X.  D.  523, 
in.l   X.  W.  614. 

87-88  P.  r.  Brown,  110  App.  Div, 
490,  96  N.  Y.  S.  957,  188  X.  V.  554, 
80  N.  E.  1115  (no  opinion);  S.  r.  Man- 
lev.  82  Vt.  r>r,^^,  74  A.  231. 
87-89  S.  V.  Hunter,  S2  S.  C.  153,  68 
S.   E.   685. 

Eule  as  to  relevancy  not  always  strictly 
applied.  S.  r.  Callahan,  100  Nfinn.  63, 
110  N.  W.  342. 

87-90  Miller  r.  S..  171  Tnd.  255,  91 
X.  E.  930;  Swygart  r.  Willard.  166 
Tnd.  25.  76  X.  E.  755;  Holmes  c.  S. 
(Tex.  Cr.),  150  S.  W.  926. 
88-91  Louisville,  etc.  R.  Co.  r.  Quinn. 
146  Ala.  330,  39  S.  756;  Uouston,  etc. 
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E.  Co.  V.  Adams,  44  Tex.  Civ.  288,  98 
S.  W.  222;  Cooper  v.  S.,  48  Tex.  Cr. 
608,  89  S.  W.  816. 

88-93     S.    V.    Matheson,    142    la.    414, 
120   N.   W.  1036;   Masterson   v.  Co.,  204 
Mo.  507,  103  S.  W.  48. 
89-94     C.  V.  Smith,  163  Mass.  411,  40 
N.    E.   189. 

90-5  See  Thompson  v.  Mecosta,  141 
Mich.  175,  104  N.  W.  694,  appr.  and 
dist.  S.  V.  McGaffin,  cited  in  corres- 
ponding note  of  the  Encyclopaedia. 
Unauthorized  statements  by  third 
parties  in  presence  of  witness,  not  ad- 
missible. Tucker  v.  Ty.,  17  Okla.  56, 
87  P.  307. 

92-10  Stout  V.  S.,  174  Ind.  395,  92 
N.  E.  161;  Hunt  V.  E.  Co.  (la.),  141 
N.  W.  334;  Louisville  &  N.  E.  Co.  v. 
Setser's  Idmr.,  149  Ky.  162,  147  S.  W. 
956;  Pash  v.  C,  146  Kv.  390,  142  S.  W. 
700;  S.  V.  Bowen,  247  Mo.  584,  153 
S.  W.  1033. 

Must  be  immaterial. — Gankyo  Mitsu- 
nao^a  v.  P.  (Colo.),  129  P.  240. 
93-11  Myers  V.  Manlove,  164  Ind. 
App.  128,  71  N.  E.  893;  Seibert  v.  Ins. 
Co.,  132  la.  58,  106  N.  W.  507;  Thomp- 
son r.  Mecosta,  141  Mich.  175,  104  N. 
W.  694;  International,  etc.  E.  Oo.  v. 
Bovkin,  99  Tex.  259,  89  S.  W.  639; 
Franklin  v.  S.  (Tex.  Cr.),  88  S.  W.  357. 
93-12  P.  V.  Guaragna,  23  Cal.  App. 
120,  137  P.  279. 

93-16  Sanger  v.  Bacon  (Ind.),  101 
N.  E.  inoi. 

96-33  Sills  V.  S.,  2  Ala.  App.  73,  57 
S.  89;  Andrews  l\  S.,  159  Ala.  14,  48 
S.  858;  Strickland  v.  S.,  151  Ala.  31, 
44  S.  90;  Coker  v.  S.,  144  Ala.  28,  40 
S.  516;  Barfield  V.  Evans  (Ala.),  65  S. 
928;  Jones  r.  S.,  101  Ark.  439,  142  S. 
W.  838;  Murphy  v.  E.  Co.,  92  Ark.  159, 
122  S.  W.  636;  In  re  Gird's  Est.,  157 
Cal.  534,  108  P.  499;  Keyes  v.  E.  Co., 
152  Cal.  437,  93  P.  88;  Clark  v.  Dalziel, 
3  Cal.  App.  121,  84  P.  429;  P.  v.  Gray, 
148  Cal.  507,  83  P.  707;  S.  v.  Brelawski 
(Del.),  84  A.  950;  Partridge  r.  U.  S., 
39  App.  Cas.  (D.  C.)  571 ;  Bennett  v 
S.,  66  Fla.  369,  63  S.  842;  Clinton  v. 
S.,  53  Fla.  98,  43  S.  312;  Whitney  v. 
Cleveland,  13  Ida.  558,  91  P.  176;  Bene- 
dict i\  Dakin,  243  111.  384,  90  N.  E.  712; 
Hirsch,  etc.  E.  Co.  v.  Coleman,  227  111. 
149.  81  N.  E.  21;  Hovt  v.  E.  Co.,  166 
111.  App.  361;  New  York,  etc.  E.  Co. 
r.  Flynn,  41  Ind.  App.  501,  81  N.  E. 
741,  82  N.  E.  1009;  Louisville  r.  Lau- 
fer,  140  Ky,  457,  131  S.  W,  192;   Wil- 


son f.  C.  (Ky.),  121  S.  W.  430;  Clay 
V.  Goldstein,  31  Ky.  L.  E.  '390,  102.  S. 
W.  319;  S.  tv  Simon,  131  La.  520,  59  S. 
975;  S.  r.  Meyers,  120  La.  127,  44  S 
1008;  Lerum  v.  Geving,  97  Minn.  269, 
105  N.  W.  967;  Ebert  v.  E.  Co.,  174 
Mo.  App.  45,  1 60  S.  W.  34 ;  S.  r.  Heath, 
221  Mo.  565,  121  S.  W.  149;  Toncpa-h 
L.  Co.  r.  Eiley,  30  Nev.  312,  95  P.  100.1; 
P.  U.  Seidenshner,  210  N.  Y.  341,  104 
N.  E.  420;  Novogrucky  v.  E.  Co.,  125 
App.  Div.  715,  110  N".  Y.  S.  28;  P.  v. 
Mallon,  116  App.  Div.  425,  101  N.  Y. 
S.  814;  Hanlon  v.  Ehrieh,  178  N.  Y. 
474,  71  N.  E.  12;  Eobinson  v.  S.,  8 
Okla.  Cr.  667,  130  P.  121;  S.  v.  Cas- 
asanta,  29  E.  I.  587,  73  A.  312;  S.  v. 
Hampton,  79  S.  C.  179,  60  -S.  E.  669; 
Texarkana  G.  &  E.  Co.  r.  Lanier  (Tex.. 
Civ.),  126  S.  W.  67;  Opet  v.  Denzer 
(Tex.  Civ.),  93  S.  W.  527;  Interna- 
tional, etc.  E.  Co.  V.  Bovkin,  99  Tex. 
259,  89  S.  W.  639;  S.  r.  Bardelli,  78  Vt. 
102,  62  A.  44;  Larsen  V.  Sedro-W.,  49 
Wash.  134,  94  .p.  938;  Hilton  v.  Haves, 
154  Wis.  27,  141  N.  W.  1015;  Ferguson 
v.  Truax,  136  Wis.  637,  118  N.  W.  251; 
Earley  v.  Winn,  129  Wis.  291,  109  N.  W. 
633. 

See  Mygreen  r.  ^mith,  162  111.  App. 
276;  Strauss  v.  K.  Co.,  "94  S.  C.  324,  77 
S.  E.  117. 

In  Massachusetts,  attention  of  witness 
need  not  be  called  to  previous  state- 
ment unless  it  is  party's  own  witness. 
Am.  A.  C.  Co.  v.  Hogan,  213  Fed.  416 
(C.  C.  A.). 

Defendant  offered  to  read  in  evidence, 
for  the  i^urpose  of  impeachment,  all 
of  the  testimony  given  by  the  witness 
on  the  trial  of  another.  "There  is 
no  authority,  under  the  laws  of  this 
state,"  said  the  court,  "for  the  im- 
peachment of  a  witness  in  that  man- 
ner." S.  V.  Potts,  239  Mo.  403,  144  S. 
W.   495. 

S.  who  testified  on  behalf  of  defendant 
was  asked  by  the  prosecutor  if  she  did 
not  at  the  preliminary  examination  of 
E.  testify  to  a  state  of  facts  at  vari- 
ance with  her  evidence  in  this  case. 
Said  witness  denied  making  the  state- 
ment attributed  to  her,  whereupon  the 
prosecutor,  over  the  ob.iection  of  de- 
fendant, called  one  L.,  the  magistrate 
who  held  the  preliminary  examination 
of  E.,  and  proved  b.y  him  that  the 
evidence  of  said  S.  upon  the  said  pre- 
liminary was  in  conflict  with  her  evi- 
dence as  then  given  in  this  case.    The 
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court  committefl  no  error  in  permitting 
said  witness  to  be  iinpeaehe<l  ami  dis- 
crediteil  in  this  manner.  "It  matters 
not  whether  such  iirior  statement  was 
made  in  court  as  a  witness  in  the  same 
or  a  difTerent  case  or  made  outside  of 
a  court  at  a  time  when  the  witness  was 
not  under  oath."  f?.  r.  Eastham,  240 
Mo.  241,  144  S.  W.  492. 
99-26     S.  r.  Tarlton,  22  S.  D.  49.'),  118 

N.  w.  7nn. 

Foundation  need  not  be  laid  when 
proof  of  variant  statement  is  lioii;,'ht 
out  on  cross  examination  of  anotlier 
witness;  party  whose  witness  has  been 
contradicted  may  recall  him  and  se- 
cure explanation  of  contradiction.  Us- 
ual firacticc  is  preferable.  Newell  v. 
Taylor,  74  S.  C.  8,  54  S.  E.  212. 
100-30  But  see  S.  v.  Robertson,  133 
La.  806,  63  S.  362. 

100-31  Webb  r.  S.,  14  Ariz.  506, 
131  P.  970.  cit.  7  Ency.  OP  Ev.  100. 
10<)-:C2  Pruitt  r.  S.,  92  Ala.  41,  9  S. 
40(1;  P.  V.  Garnett,  9  Cal.  App.  194, 
9S  P.  247;  New  York,  etc.  R.  <''o.  r. 
Flvnn,  41  Ind.  App.  501,  SI  X.  E.  741, 
82  N.  E.  1009;  Jenkins  r.  Lutz,  26  Ind. 
App.  l."0,  59  N.  E.  2S8. 
103-40  Other  facts  inconsistent  with 
witness'  statement  may  be  shown 
without  predicate.  Louisviilo  &  X.  R. 
Co.  V.  Perkins,  "165  Ala.  471,  51  S. 
870. 

104-42     S.  V.  Hampton,  79  S.  C.  179, 
60  S.  E.  609. 

104-13     Lemon  r.  V.  S.,  Ifi4  Fed.  953, 
90  r.  C.  A.  017. 

105-45     Stinson    r.   C,   29   Kv.    L.   R. 
7?,?.,  itr;  S.  W.  403. 

105-48  Rlakelv  O.  &  P.  To.  r.  Proc- 
tor. 1?,J  Ga.  1.19,' 67  R.  E.  3s9. 
105-50  riav  r.  Goldstein,  31  Kv.  L. 
R.  300.  102  S.  W.  319. 
106-.'»1  Omaha  R.  Co.  r.  Boesen.  74 
Neb  704,  105  N.  W.  303;  Texarkana 
0.  &  K.  Co.  f.  Lanier  (Tex.  Civ.),  12G 
S.   W.   07. 

106-52  Lerum  r.  Gevinp,  97  Minn. 
209.  10.-;  X.  W.  967;  Om.nha  R.  Co.  r. 
Pocscn.  7  J  Neb.  701.  Id.'  N.  W.  303. 
14)6-50  Declarations  of  party  as  to 
the  subject-matter  of  the  controversy 
which  are  contradictory  of  statements 
made  by  him  upon  the  witness  stand 
Rre  competent  to  be  proven  as  a  sub- 
Btantive  matter  without  first  calling 
the  party's  attention  to  them  while  he 
is  on   the  witness  stand.    S.    r.    Pullev, 


82  N.  J.  L.  579,  82  A.  857,  eit.  McBlain 
r.   Ed;.Mr,  0."   X.  .1.  L.  034.  48  A.  600. 
107-59     Lerum    r.    Geving,   97    Minn. 

209,    10.3    N.    W.   967. 

108-61     Lerum  r.  Geving,  supra. 
108-62     But    see    Currv    c.    S.    (Tex. 

Cr."),  102  S.  W.  851. 
J08-64  Blakelv  O.  &  F.  Co.  r.  Proc 
tor,  ini  Ga.  138,  67  .S.  E.  3^9. 
l(»9-67  Am.  A.  C.  Co.  r.  Ilogan,  213 
Frl.  416  (C.  C.  A.);  Daniels  r.  Stock, 
23  Colo.  App.  529,  130  P.  1031;  Ilirsoh, 
etc.  R.  Co.  f.  Coleman,  227  III.  149,  81 
X.  E.  21;  S.  r.  Simon,  131  La.  520,  .59 
S.  975;  S.  r.  Hamj-ton.  79  S.  C.  179,  60 
S.  E.  069;  S.  r.  Coss.  53  Or.  462,  10]  P. 
193;  S.  v.  Ballew,  R3  S.  C.  82.  63  8.  E. 
6<?S;  Curry  r.  S.  (To\.  Cr.),  162  S.  W. 
S..1;  Gutzman  r.  Ft.  Worth  (Tex.  Civ.), 
155  .<5.  W.  1182;  Scandinavian  Am.  Bk. 
r.  Lonjr,  75  Wash.  270,  134  P.  913.    See 

S.    v.   .Johns,    135   La.  ,   65   S.   738; 

S.  r.  D'Adame,  55  N.  J.  L.  386.  86  A- 
414. 

Discretionary  with  courts  as  to  time 
question  be  asked,  when  witness  ab- 
sent. Miller  v.  Pearce,  86  Vt.  322,  85 
A.  620. 

"The  court,  without  requiring  the  ree- 
ord  to  be  shown  the  witness,  permitte<I 
the  cross-examination  of  the  co-<lefend- 
ant  Carpenter  as  to  his  failure  to  tes- 
tifv  at  the  coroner's  inquest  and  the 
preliminary  examination  concerning 
certain  matters  related  at  the  trial. 
The  questions  were:  "I  will  ask  you, 
M^r.  Carpenter,  if  at  the  coroner's  in- 
quest, when  you  were  detailing  this 
afTair  before  the  inquest,  if  you  tcnti- 
fied  to  anythintr  before  the  .iury  about 
hearing  voices  upon  the  bank"  and 
"  Xow,  I  will  ask  you  if  both  at  tfie 
coroner's  inquest  you  testified  to  an.v- 
thing  about  the  peddler  fishing  theroT" 
and  *  Xow.  I  will  ask  you  if  both  at 
the  preliminary  ex:imination  of  this 
case,  and  at  the  former  trial  of  thin 
case,  if  you  di'ln't  pl.n.e  my  hand  upon 
this  gun  and  testify  th.'»t  that  was  the 
manner  in  which  the  Indian  grabbed 
it?'  .\s  to  the  first  two.  they  wer« 
merely  preliminary  for  the  piirpose  of 
impeaehment  and  were  properly  al- 
lowed, although  the  transcript  of  the 
testimony  of  the  witness  was  not  first 
shown  him.  People  r.  Hart.  153  Cn]. 
261.  94  Pac.  1042."  P.  r.  Bond.  13  Cal. 
App.  175.  109  P.  l.'n. 
109-69     .Lnvnos    r.    P..    41    Colo.    535. 
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99  P.  325;  S.  v.  Devorss,  221  Mo.  4C9, 
120   8.  W.  75. 

109-70     Conrades  r.  Heller  (Md.),  87 

A.   28. 

110-73     P.    V.    Hogan.    11    Cal.    App. 

591),  105  P.  938. 

110-74     Math  r.  E.  Co.,  243  111.  114, 

90  N.  E.  235    (question  put  to  witness 

on    former    trial    and    answer    thereto 

need  not  be  given) ;  McKiernan  r.  Hall, 

65    Misc.    138,    121    N.    Y.   S.   87;    S.   v. 

Hampton,  79  S.  C.  179,  60  S.  E.  069. 

111-75  Exact  words  used  by  witness 
should  be  incorporated  in  question. 
Haddix  v.  'S.,  76  Neb.  369,  107  N.  W. 
781. 

111-76  Comp.  Quigg  v.  Post,  131 
Ajip.  Div.  155,  115  N.  Y.  S.  147. 
111-77  Ex  parte  Phillips  (Ala.),  66 
S.  3  (time  and  place);  Livingston  v.  S., 
7  Ala.  App.  43,  61  S.  54;  Big  Tree  M. 
&  M.  Co.  V.  Hamilton,  157  Cal.  130,  107 
P.  301;  Denver  Citv  Co..!;.  Lomovt,  53 
Colo.  292.  126  P.  276;  Luke  v.  Cannon, 
4  Ga.  App.  538,  62  S.  E.  110;  Conrades 
r.  Heller  (Md.),  87  A.  28;  Loughlin  v. 
Brassil,  187  N.  Y.  128,  79  N.  E.  854; 
Harding  v.  Conlon,  159  App.  Div.  441, 
144  N.  Y.  S.  663;  McKiernan  v.  Hall,  65 
Misc.  138,  121  N.  Y.  S.  87;  S.  v.  Stock- 
man, 82  S.  C.  388,  64  S.  E.  595.  See 
Phillips  r.  S.  (Ala.  App.),  65  S.  673. 
If  attention  is  directed  to  conversation 
so  there  is  no  misunderstanding,  it  is 
sufficient  although  not  all  the  elements 
of  foundation  are  shown.  Denver  City- 
Co.  V.  Lomovt,  53  Colo.  292,  126  P. 
276. 

113-79  Allen  v.  Mayor  (Ga.  App.), 
81   S.  E.  252. 

"What  she  testified  to  at  the  previous 
trial  could  not  be  proved  by  relating 
what  she  said  about  it,  as  that  would 
be  mere  hearsay.  If  the  object  was  to 
imjieaeh  the  witness,  a  predicate  should 
have  been  laid,  by  asking  Emma  Will- 
iams whether  she  made  such  statements, 
giving  time  and  place,  person  to  whom 
the  statem.ents,  were  made,  persons 
present,  etc.,  and  the  question  to  this 
witness  should  be  as  definite  in  describ- 
ing the  time,  place,  etc.,  so  as  to  iden- 
tify the  statements  as  to  those  included 
in  the  predicate.  4  Mavfield's  Dig.,  p. 
1198,  S  168;  Price  v.  State,  117  Ala.  113, 
23  South.  691."  McDaniel  v.  S.,  166 
Ala,  7.  52  S.  400. 

114-8S  Predicate  for  proof  of  con- 
viction    of    murder    will    not    sustain 


proof  of  conviction  of  shooting  a  man, 
Murph  v.  S.,  153  Ala.  67,  45  S.  208. 
114-86  Jaynes  v.  P.,  44  Colo.  535, 
99  P.  325,  on  one  of  two  days  suIS- 
cient. 

115-87  See  Evans  v.  Barnett,  6 
Penne.  (Del.)  44,  63  A.  770. 
116-93  Unnecessary  to  designate 
person  where  it  is  some  one  in  a  crowd, 
rest  of  foundation  being  sufficient.  Hall 
V.  S.  (Ala.  App.),  65  S,  427. 
116-95  Coifey  v.  E.  Co.,  79  Neb.  28G, 
112  N.  W.  589. 

Foundation  unnecessary  if  witness  de- 
nies he  made  statements.  Maxey  v. 
Fairbanks,  42  Tex.  Civ.  254',  95  S.  W. 
632. 

117-96  Ex  parte  Phillips  (Ala.),  66 
S.  3;  P.  V.  Yee  Foo,  4  Cal.  App.  730, 
89  P.  450;  Clinton  v.  S.,  53  Fla.  9S,  43 
S.  312;  Coffey  v.  E.  Co.,  79  Neb.  286, 
112  N.  W.  589;  P.  v.  Murphy,  113  App. 
Div.  363,  99  N.  Y.  S.  110. 
117-99  Stinson  v.  C,  29  Ky.  L.  E. 
733.  96  S.  W.  463;  Batsch  v.  E.  Co., 
143  Mo.  App.  58,  122  S.  W.  371  (ad- 
mission of  signature  good  foundation); 
Toiiseth  V.  P.  Co.  (Or.),  141  P.  868. 
Must  be  connected  with  witness  as- 
sailed. S.  V.  Eogers,  96  S.  C.  350,  80 
S.  E.  620. 

Writing  must  be  shown  and  witness  ad- 
mit he  wrote  it  before  impeachment, 
Whisner  v.  Whisner  (Md.),  89  A.  393. 
Transcript  of  testimony  need  not  be 
shown  witness  while  preliminary  ques- 
tions being  put.  P.  V.  Hart,  153  Cal. 
261,    94    P,    1042. 

Question  may  be  framed  from  writing. 
Hoagland  v.  Canfield,  160  Fed.  146, 
164. 

117-1  P.  V.  Bartley,  12  Cal.  App. 
773,  108  P.  868;  Washington  r.  S.,  124 
Ga.  423,  52  S.  E.  910  (not  applicable  to 
statement  made  under  judicial  oath) ; 
Hanlon  V.  Ehrich,  178  N.  Y.  474,  71  N. 
E.  12. 

Form  of  question  may  affect  applica- 
tion of  rule,  as  where  it  assumed  wit- 
ness did  not  make  variant  statement. 
P.  V.  Bartley,  12  Cal.  App.  773,  108  P. 
8fiS. 

118-3  Stewart  v.  S.,  58  Fla.  97,  50 
S.  642;  Osborn  f.  Carey,  24  Ida.  158, 
132  P.  967;  Keane  r.  Co.,  17  Ida.  179, 
105  P.  60;  S.  7-.  Woodward,  132  la.  675, 
108  N.  W.  753;  Stinson  v.  C,  supra; 
S.  r.  Goodager,  56  Or.  198,  106  P.  638, 
118-7    Witness  may  be  asked  if  he 


I 


I 


1028 


I 


I.yj'IJArilMEM'    OF    \\JT.\E.^SES 


Vol.  7 


'mofle  staterncnt  allo^etl.     Lloyd  r.  Ker- 
'  ley   (Tex.   Civ.),   lUG  S.   W.  G9G. 
118-8     Kichards  r.  U.  S.,  09  C.  C.  A. 
401,    175  Fed.  911. 

119-15  Iladdix  r.  S.,  7G  Neb.  369, 
J  07  N.  W.  781. 

12(>-18     Rabinowitz       v.       Silverman, 
223  Pa.  139,  72  A.  378. 
Foundation  unnecessary  if  evidence  of- 
fered   as   substantive   evidence.     Ailains 
I,     f.  R.  Co.,  15(5  la.  31,  ISo  N.  W.  21. 
120-20     Testimony    must   not   go    be- 
yond predicate.     Red  r.  S.,  39  Tex,  Cr. 
414,  46  S.  W.  40S;  Messer  v.  S.,  43  Tex. 
Cr.  97,  63  S.  W.  643;  St.  Clair  v.  S.,  49 
Tex.  Cr.  479,  92  S.  W.  1095. 
120-22     Costello  r.  S.,  176  Ala.  1,  58 
S.  2112;  Johnson  i:  S.,  55  Fla.  46,  46  S. 
154;  S.  V.  Blassengame.  132  La.  250,  61 
S.  219;  Hicks  v.  S.  (Miss.),  47  S.  524. 
121-23     II.Tvs  V.  S.,  51  Tex.  Cr.   Ill, 
100  S.  W.  926. 

121-24  Pitman  f.  S.,  148  Ala.  612, 
42  S.  093;  Vann  v.  S.,  140  Ala.  122,  37 
S,  158  (discretion  not  subject  to  re- 
view); Hammond  r.  S.,  147  Ala.  79,  41 
S.  761  (same);  Ilirsch,  etc.  R.  Co.  v. 
Coleman,  227  111.  149,  81  N.  E.  21;  S. 
r.  Owens,  130  La.  746,  58  S.  557;  Uuffey 
P.  Co.  r.  Hamill,  42  Tex.  Civ.  196,  94 
S.  W.  45S. 

122-33  Williams  r.  S.,  147  Ala.  10, 
41    S.   992. 

124-35  Question  should  be  in  precise 
words  ]'Ut  to  principal  witness.  Han- 
oelman  v.  Broad,  113  App.  Div.  447,  99 
N.  y.  S.  404;  Sloan  v.  R.  Co.,  45  N.  Y. 
125. 

124-38  "Tn  the  question  asl<ed  ap- 
pellant, the  time  fixed  was  before  the 
show  started,  while  the  impcachinp 
witness  was  permitted  to  say  that  tlie 
remark  alle<;ed  to  have  been  made  by 
appellant  was  made  while  the  show 
was  in  ])rogress  or  about  the  time  it 
commenced."  Hendrickson  r.  t".,  147 
Ky.  29>^,  143  S.  W.  993. 
125-43  Adams  r.  Co.,  82  Conn.  448, 
74  A.  755  (in  discretion  of  court);  S. 
r.  Coss,  53  Or.  462.  101  P.  193  (on 
cross  examination  onlv);  Rabinowitz  V. 
Silverman,  223  Pa.  139,  72  \.  37S. 
128-58  ^rcDaniel  r.  S.,  166  Ala.  7, 
52  S.  400;  P.  r.  Pond,  13  Cal.  App.  175, 
109  P.  150;  Barton  r.  Barton's  .\dmr.. 
142  Kv.  487.  134  S.  W.  902;  Gross  r. 
S..  r;i  Tex.  Cr.  176,  135  S.  W.  373. 
128-59  Hi^rpins  r.  C,  112  Kv.  647, 
131  S.  W.  1135. 
128-60     Only    testimony    of    witness 


soujijht  to  be  impeached  should  be  in- 
troduced. Scott  r.  S.,  92  Miss.  S33, 
46  S.  251. 

Entire  testimony  at  preliminary  hear- 
ing admissible  to  show  whether  it  con- 
tained statement  witness  saiil  he  made. 
Ty.  r.  Clark,  15  N.  M.  35,  99  P.  G97. 
129-62  Reiter-C.  Mf;?.  Co.  r.  Ham- 
lin. 144  Ala.  192,  40  S.  2>><»;  Tonopah 
L.  Co.  r.  Riley,  30  Xev.  312.  Ii5  P.  pKil. 
Witness  cannot  be  asked  what  he  said 
until  proof  he  made  statcmeiil  re- 
ceived. Cathcart  v.  Webb  (Ala.),  42 
8.  25. 

129-65     Alabama,     etc.     R.     Co.     c. 
Clarke,  145  Ala.  459,  39  S.  816. 
130-67     Chicago  C.  R.  Co.  r.  Mauper, 
12S   III.   App.  512;    P.   r.  Camoroto;  133 
.\pi>.  Div.  260,  117  N.  Y.  S.  655. 
130-68     See    McCann    r.    P.,    226   TIL 
562,  80  N.  E.  1061. 
131-69     See      Pinnacle      ^r.     Co.     c. 
Popst,  54  Colo.  451,  131  P.  -113. 
It  is  matter  of  right  to  prove  variant 
statements      after      witness'     atti'ntiou 
calK'd    to    them.      Rhondierg    i.    .\vena- 
rius,  135  la.  176,  112  X.  W.  548. 
131-71     S.  r.  Morris,  58  Or.  397,  114 

P.  47i;. 

132-74  .Toyce  v.  .loyce,  SO  Conn.  SS, 
67  A.  374;  S.  r.  Jennings,  48  Or.  483, 
87  P.  524,  89  P.  421. 
Writing  in  behalf  of  accused  may  bo 
used  to  imiicai  h  him;  not  essential  it 
be  |>rnduced.  Its  contents  may  be  cm- 
bodied  in  questions  put  to  him  in  la.v- 
ing  foundation  for  imjteac  hment;  allirin- 
ative  answer  may  be  accepted  as  i>roof 
of  its  contents.  Eads  r.  S.,  17  Wvo. 
490.  101   P.  046. 

132-76  Si^'ned  statement,  admitted 
to  contain  only  what  witness  said  not 
inadmissible  because  it  does  not  con- 
tain all  he  said.  S.  r.  Jennings,  48  Or. 
4»<3.  87  P.  524,  S9  P.  421. 
132-77  John  J.  Ra.lel  Co.  r.  Borclj.% 
147  Kv.  506,  145  S.  W.  155;  Mississippi 
Cent.  R.  Co.  r.  Dacus.  97  Miss.  7i;>i.  53 
S.  398.  overruling  su'_'i:cstinn  of  error, 
53  S.  351;  S.  r.  Easth;i'n.  240  Mo.  241, 
144  S.  W.  492;  P.  r.  Willard.  159  App. 
Div.  19,  143  X.  Y.  S.  1032;  Kenney  c. 
Co..  134  App.  Div.  859,  119  X.  Y.  8. 
363;  S.  r.  Jennings,  4S  Or.  483,  87  P. 
524,  89  P.  421;  S.  r.  Sanders,  75  S.  C. 
409,  56  S.  E.  35;  .\nderson  r.  S.  (Tex. 
Cr.).  159  S.  W.  847;  Pratt  r.  S.,  59  Tex. 
Cr.  635.  129  S.  W.  36 J.  See  Monckton 
r.  R.  Co.  (Kan.),  139  P.  1164. 
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133-79     Brunhild     v.     Co.,     144     111.  i 
Ajip.  198  (witness  may  refresh  recollec- 
tion  from   notes  he   took);    Dotterer   V. 
S.,  172  Ind.  357,  88  N.  E.  689. 
133-80     S.  V.  Hooper,  151   N.  C.  646, 
65    S.    E.    613    (though    notes    of    testi- 
mony   taken    by    judge) ;    Perry    v.    S. 
(Tex.   Cr.),  153  S.  W.  138. 
134-81     S.    V.    Pirkey,    22    S.    D.    530, 
118  X.  W.  1042;  Perry  V.  S.  (Tex.  Or.), 
153  S.  W.  138. 

134-83  Tyrrell  v.  S.,  177  Ind.  14,  97 
N.  E.  14;  lilinois  C.  R.  Co.  v.  Johnson 
(Ky.),  115  S.  W.  798;  Baum  r.  S.,  6  O. 
C.  C,  (N.  S.)  515  (stenographer,  after 
testifying  he  knew,  when  he  took 
notes,  they  were  accurate,  may  read 
them,  although  not  able,  by  using  them 
to  refresh  his  memory,  to  testify  with- 
out them).  See  Davis  r.  Bk.,  6  Ind. 
Tv.  124,  89  S.  W.  1015;  €.  v.  Vose,  157 
Mass.  303,  32  N.  E.  355,  17  L.  R.  A. 
813. 

134-91  Presumption  on  appeal  is, 
record  being  silent,  proof  of  contradic- 
tory statements  was  made.  S.  v.  Jen- 
nings. 48  Or.  483,  87  P.  524,  89  P.  421. 
135-93  S.  r.  Squirrel  Coat,  32  S.  D. 
569,  143  N.  W.  958. 
136-98  That  which  witness  has  said 
ordinarily  can  be  much  better  proved 
by  examination  of  person  by  whom  it 
was  said.  S.  v.  Caron,  llS  La.  349,  42 
S.  960. 

137-99  See  vol.  11,  p.  126,  n.  56 
and  supplement  thereto. 
137-1  Porter  v.  R.  Co.,  177  Ala.  406, 
59  S.  255;  Marengo  v.  Eichler,  245  111. 
47,  91  N.  E.  758;  Indiana])olis  &  C.  T. 
Co.  V.  Wiles,  174  Ind.  236,  91  N.  E. 
161;  Grebenstein  v.  Co.,  205  Mass.  431, 
91  N.  E.  411;  Lowe  v.  R.  Co.,  85  S.  C. 
363,  67  S.  E.  460  (notwithstanding  tes- 
timony contradicted  orally).  Contra  if 
witness  called  bv  partv  offering  state- 
ment. S.  V.  Phillips,  118  la.  660,  92  N 
W.  876;  S.  r.  Hoffman,  134  la.  587,  112 
N.  W.  103;  Stinson  v.  C,  29  Ky.  L.  R. 
733,  96  S.  W.  463;  Hendricks  v.  C,  23 
Kv.  L.  R.  1191,  64  S.  W.  954;  S.  v. 
Wells,  33  Mont.  291,  83  P.  476  (notwith- 
standing witness'  denial  he  made  state- 
ment) ;  Masourides  v.  S.,  86  Neb.  105, 
125  N.  W.  132. 

Statement  made  to  detectives  improp- 
erly admitted  w'hen  witness  said  on 
the  stand  she  had,  upon  reflection,  con- 
eluded  that  such  statement  was  erron- 
eous. Erdman  v.  ^.,  90  Neb.  642,  134 
N.  W.  258. 


Letter  admissible  only  when  witness 
denies  making  statements  m  it.  Dooley 
V.  Miller,  2  Tex.  Civ.  132,  21  S.  W. 
157;  Llovd  v.  Kerley  (Tex.  Civ.),  106 
S.  W.  696. 

Only  so  much  of  a  deposition  as  di- 
rectly relates  to  variant  testimony 
need  be  read.  Charlton  v.  Kelly,  156 
Fed.  433,  84  C.  C.  A.  295. 
Part  of  statement  may  be  admitted, 
in  discretion  of  court,  if  attention  of 
witness  called  to  contradictory  parts. 
Griffin  W.  Co.  v.  Smith,  173  Fed.  245, 
97  C.  C.  A.  411. 

138-3  See  vol.  11,  p.  107,  n.  18,  and 
supjdement   thereto. 

139-4  See  vol.  11,  p.  108,  n.  19,  and 
supplement  thereto. 

139-6  Qualified  assent  of  witness, 
sutficient.  Lowe  V.  R.  Co.,  85  S.  C.  363, 
67  S.  E.  460. 

139-8  Rule  changed  by  statute.  S, 
r.  Hoffman.  134  la.  587,  112  N.  W. 
103. 

140-10  Richards  v.  C,  107  Va.  881, 
59  S.  E.  1104. 

140-11  Transcript  of  justice  is  in- 
competent unless  he  is  required  to  re- 
duce testimony  to  writing.  Scott  v.  S., 
92  Miss.  833,  46  S.  251. 
141-15  Dotterer  V.  S.,  172  Ind.  357, 
88  N.  E.  689;  Casey  v.  S.,  50  Tex.  Cr. 
392,  97  S.  W.  496  (accuracy  of  notes 
testified   to). 

141-16  Not  admissible  though  veri- 
fied by  official  stenographer  (Prewitt 
V.  Co.,  46  Tex.  Civ.  123,  101  S.  W. 
812),  or  if  stenographer  declines  to 
say  all  testimony  is  given.  S.  v.  Mar- 
tin, 47  Or.  282,  "83  P.  S49.  Unverified 
minutes  of  stenographer  inadmissible. 
Jaffe  V.  R.  Co.,  49  Misc.  520,  97  N.  Y. 
S.  1037. 

Stenographer  may  use  notes  taken  on 
former  trial  to  refresh  memory  as  to 
witness'  testimony.  Illinois  C.  R.  Co. 
r.  Johnson  (Kv.),  115  S.  W.  798. 
142-18  Snyder  v.  S.,  145  Ala.  33,  40 
S.  978;  In  re  De  Laveaga's  Est.,  165 
Cal.  607,  133  P.  307;  Brown  v.  McBride, 
129  Ga.  92,  58  S.  E.  702;  Georgia  R.  & 
E.  Co.  V.  Dougherty,  4  Ga.  App.  614, 
62  S.  E.  158;  Hirseh,  etc.  R.  Co.  r.' Cole- 
man, 227  111.  149,  81  N.  E.  21;  Indiana- 
polis &  C.  T.  Co.  V.  Wiles,  174  Ind.  236, 
91  N.  E.  161;  P.  V.  Dumas,  161  Mich. 
45,  125  N.  W.  766;  Tonopah  L.  Co.  v. 
Rilev,  30  Nev.  312,  95  P.  1001;  Baum 
V.  S.,  6  O.  C.  C.  (N.  S.)  515;  Mason  v. 
R.   Co.   (Tex.    Civ.),    151    S.    W.    350; 
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Dooley   v.   Boiders    (Tex.   Civ.),   128   S. 
W.  690;  Scandinavian  Am.  Bk.  v.  Long, 
75  Wash.  270,  134  P.  913. 
See  Findley  v.  R.  Co.  (W.  Vai),  78  S.  E. 
391). 

143-19  Allen  v.  Shook  (Te:^  Civ.), 
]fiO  S.  W.  1091;  Cain  v.  S.  (Tex.  Cr.), 
153  S.  W.  117. 

14;S-21  Stewart  v.  S.,  58  Fla.  97,  50 
S.  642;  P.  r.  Droste,  160  Mich.  66,  125 
N.  W.  87;  Murray  r.  Moore,  104  Va. 
707,  52  S.  E.  381. 

14S-22  Monckton  v.  K.  Co.  (Kan.), 
139  P.  1164. 

14:j-24  Alien  r.  Ellis,  125  Wis.  565, 
10  1   X.   \V.  739. 

144-26     Texarkana    G.    &    E.    Co.    v. 
Lanier   (Tex.  Civ.),  126  S.  W.  67. 
145-32     Jovce  f.  Jovce,  80  Conn.  88, 
67  A.  374;   Ellis  v.  Ellis   (Ky.),  128  S. 
W.  1057;  Shreve  r.  Crosby,  72  N.  J.  L. 
491,    63     A.    333     (immaterial    variant 
statements  in  writing). 
145-33     Chandler   v.   S.,   124    Ga.   821, 
53  S.  E.  91;  Spencer  r.  S.,  59  Tex.  Cr. 
217,  128  S.  W.  US;  Ilogjran  v.  Cahoon, 
31   T^tah  172,  87  P.  164.  ' 
145-34     Atchison,  etc.  R.  Co.  v.  Has- 
tings,  79   Kan.  499,   loO   P.   68;    Faulk- 
ner  r.   S.,   53   Tex.    Cr.   258,   109   S.    W. 
199. 

145-36  Ignorance  of  technical  words 
in  ])n]ier  mav  be  shown.  Brown  r.  Me- 
Bride.  129  Ga.  92,  58  S.  E.  702. 
146-37  Georgia  R.  &  E.  Co.  v.  Dough- 
ertv,  4  Ga.  App.  614,  62  S.  E.  158; 
Maxev  r.  S.,  58  Tex.  Cr.  118,  124  S.  W. 
927. 

146-38  P.  r.  Hutchings,  8  Cal.  App. 
550,  97  P.  325;  Turner  v.  S.,  131  Ga. 
761,  63  S.  E.  294;  Hood  v.  S.,  52  Tex. 
Cr.  524,  107  S.  W.  S4S  (statute  pro- 
vides for  admission  of  whole  conversa- 
tion if  part  proved);  Corj)U3  v.  S.,  51 
Tex.  Cr.  315,  102  S.  W.  1152  (portions 
of  tcstimonv  on  inquest). 
146-39  Falkner  r.  S..  151  Ala.  77, 
44  S.  4(19;  Casev  r.  S.,  50  Tex.  Cr.  392, 
97  S.   W.  496. 

Variance  in  testimony  as  compared 
with  that  ]irevi(ms!y  given  may  be 
exjilained  by  showing  'only  substance 
of  latter  was  written.  S.  r.  Hampton, 
79  S.  C.  179,  60  S.  E.  669. 
14  7-42  May  be  explained  prior  to 
putting  on  of  witness  to  prove  state- 
ments as  on  redirect.  Boslev  v.  S.  (Tex. 
Cr.).  153  S.  W.  878. 
147-43  Chandler  r.  S.,  124  Ga.  821, 
53  S.  E    91. 


147-44  Compare  Allen  r.  Shook  (Tex. 
Civ.),  160  S.  W.  1091. 
148-45  South  Covington,  etc.  R.  Co. 
V.  Core,  29  Ky.  L.  R.  836,  96  S.  W.  562. 
See  Murray  v.  Moore,  104  Va.  707,  52 
S.  E.  381. 

148-47     Recalling  impeached  witness, 
for    discretion    of    court.      Bills    v,    S., 
55  Tex.  Cr.  541,  117  S.  W.  835. 
149-50     Lilly  v.   Bank,    178   Fed.   53, 

102  C.  C.  A.  1;  Wefel  i:  Stillman,  151 
Ala.  249,  44  S.  203;  A.lams  v.  S.,  93 
Ark.  260,  124  S.  W.  766;  S.  r.  Trego, 
25  Ida.  625,  138  P.  1124;  Hunt  v.  R. 
Co.  (la.),  141  N.  W.  334;  S.  v.  Good- 
son,  116  La.  388,  40  S.  771  (contradic- 
tion of  witness'  statement  he  could  not 
speak  English);  Booze  r.  Yazoo,  94 
Miss.  428,  48  S.  820;  Boling  r.  S.,  ^91 
Neb.  599,  136  N.  W.  1078;  Salonga  v. 
Concepcion,  3  Phil.  Isl.  563;  Merck  F. 
Merck,  83  S.  C.  329,  65  S.  E.  347;  Link 
V.  S.  (Tex.  Cr.),  164  S.  W.  987;  Luttrell 
f.  S.  (Tex.  Cr.),  157  S.  W.  157;  Parish 
V.  S.  (Tex.  Gr.),  153  S.  W.  327;  Long 
V.  S..  59  Tex.  Cr.  103,  127  S.  W.  551; 
Griffin  r.  R.  Co.  (Vt.),  89  A.  220;  S.  r. 
McCormick,  56  Wash.  469,  105  P.  1037. 
Precautionary  acts  taken  to  preserve 
legal  rights  and  not  based  on  jiersonal 
knowleilge  of  facts,  not  provable  to 
affect  credibilitv.  Blicklev  t-.  Luce,  148 
^fich.  233,  111  N.  W.  752.' 

149-51  Ruemer  v.  Clark,  121  App. 
Div.  231,  105  X.  Y.  S.  659;  Beeson  r. 
S.,  60  Tex.  Cr.  39,  130  S.  W.  1006;  Bar- 
beo  v.  S.,  58  Tex.  Cr.  129,  124  S.  W. 
961.  See  Donohue  v.  S.  (Tex.  Cr.),  155 
S.  W.  250. 

Witness  who  has  testified  he  is  not 
living  in  a  state  of  adultery  cannot 
be  impeached  by  testimony  tending  to 
show  contrarv.  Gonzales  v.  S.,  54  Tex. 
Cr.  230,  112  S.  W.  941. 
150-52  One  may  avail  himself  of 
the  right  to  remain  silent  without  in- 
curring hostile  criticism  by  iinpearh- 
ment.      ^lasterson    r.   Co..   2<)4    Mo.   507, 

103  S.  W.  48,  (list,  and  di.<ap.  C.  r. 
Smith.  163  Mass.  411,  40  \.  E.  1*59. 
150-53  Shelton  r.  Hacelip,  167  Ala. 
217,  51  S.  937;  Corona  C  &  I.  Co.  r. 
Coi>eland,  7  Ga.  App.  4S1.  67  S.  E.  203; 
Bordner  r.  Depler.  142  111.  App.  526; 
Schloemer  r.  Co..  204  ^ro.  99.  1(>2  S.  W. 
565.  But  romp.  Loughlin  r.  Brassil.  187 
N.  Y.  128,  79  X.  E.  >554. 

150-54  Van  Wyk  r.  P..  45  Colo.  1, 
99  P.  1009;  Czarnecki  r.  Derecktor.  «J1 
Conn.  338,  71  A.  354;  Crosby  v.  Wells, 
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73  N.  J.  L.  790,  67  A.  295;  Schuh  i: 
S.,  58  Tex.  Cr.  165,  124  S.  W.  90S; 
Bluestoin  v.  Collins  (Tex.  Civ.),  103  S. 
W.  6S7.  See  Birmingham,  etc.  Co,  V 
Friedman  (Ala.),  65  S.  939;  Frazer  f. 
S.,  159  Ala.  1,  49  S.  245. 
Credibility  of  excuse  for  dereliction  of 
duty  may  be  tested  by  proof  of  pre- 
vious trials  for  like  neglect.  P.  f. 
Lewis,  111  App.  Div  375,  97  N.  Y.  S. 
1057,  186  N.  Y.  583,  79"  N.  E.  1113  (no 
opinion). 

Previous  omission  of  witness  to  per- 
form like  duty  to  that,  performance 
of  which  he  has  testified  of,  may  bo 
shown  on  cross-examination.  Southern 
E.  Co.  V.  Blanford,  105  Va.  373,  54  S. 
E.  1. 

Testimony  as  to  sobriety  of  a  deceased 
person  may  be  tested  by  asking  wit- 
ness if  he  had  ever  seen  such  person 
in  the  penitentiary  and  if  he  had  ever 
talked  with  another  person  about  hav- 
ing a  complaint  made  against  deceased 
for  intoxication.  Eossenbach  v  For- 
esters, 184  N.  Y.  92,  76  N.  E.  1085. 
Witness'  silence  where  a  person  not  a 
party  to  the  record  makes  a  statement 
in  his  presence  cannot  be  shown  under 
statute  expressing  that  a  declaration 
or  act  of  another,  in  presence  and 
within  observation  of  a  party,  and  his 
conduct  in  relation  thereto,  may  be 
shown.  S.  V.  Eyan,  56  Or.  524,  108  P 
1009. 

151-55  Stodenmeyer  v.  TTart,  155 
Ala.  243,  46  S.  488;  Czarnecki  r.  Dereek- 
tor,  81  Conn.  338,  71  A.  354;  Bonaparte 
l\  S.,  65  Fla.  287,  61  S.  633;  Fitzgerald 
V.  Allen,  240  111.  80,  88  N.  E.  240; 
Lindstrom  r.  Fitzpatrick,  105  Minn.  331, 
117  N.  W.  441;  Green  v.  S.,  56  Tex. 
€r.  191,  120  S.  W.  425;  Southern  E.  Co. 
v.  Blanford,  supra;  S.  v.  McCormick,  56 
Wash.  469,  105  P.  1037. 
151-56  Booze  v.  Yazoo,  94  Miss. 
42S,  48  S.  820;  Sotebier  v.  Co.,  203  Mo. 
702,  102  S.  W.  651;  Euemer  v.  Clark, 
121  App.  Div.  231,  105  N.  Y.  S.  659. 
152-58  Verbal  proof  of  a  judicial 
complaint  is  admissible.  Euemer  v. 
Clark,  supra. 

152-59  Mortimore  v.  Affleck  (Tex. 
Civ.),  125  S.  W.  51;  Eoss  v.  S.,  53  Tex. 
€r.  295,  109  S.  W.  152.  See  Marsh  v. 
S.,  54  Tex.  Cr.  144,  112  S.  W.  320,  con- 
tradictory statement  after  the  event 
cannot  be  proved. 

153-61  Kansas  City  S.  E.  Co.  r. 
Frost,  93  Ark.  183,  124  S.  W.  748,  ap- 


plying rule  to  witness  whose  testimony 
was  bv  deposition.  Contra,  S.  v.  Stock- 
man, 82  S.  C.  388,  64  S.  E.  595. 

Predicate  not  required  if  witness  a 
party.  Euemer  r.  Clark.  121  App.  Div. 
231,  105  N.  Y.  S.  659. 
152-62  Lindstrom  v.  Fitzpatrick,  104 
Minn.  331,  117  N.  W.  441;  S.  I.  Han- 
Ion,  38  Mont.  557,  100  P.  1035. 
153-64  Marsh  r.  S.,  54  Tex.  Cr.  144, 
112  S.  W.  320.  I 

Admissions  by  silence,  see  vol.  1,  p.  367, 
et  seq;  vol.  3,  p.  148;  and  infra,  this 
volume,  for  matter  supplementarj- 
thereto. 

153-66  Larrance  v.  P.,  222  111.  155, 
78  N.  E.  50;  Eanken  r.  Donovan,  115 
App.  Div.  651,  100  N.  Y.  S.  1049;  Hueb- 
ner  v.  Eoosevelt,  7  Daly  (N.  Y.)  111. 
Witness  not  subpoenaed  on  previous 
hearing  may  not  be  questioned.  Spring 
V.  Perkins,  156  Mich.  327,  120  N.  W. 
807. 

154-67  Lanigan  v.  Neely,  4  Cal.  App. 
760,  89  P.  441;  S.  V.  Armstrong,  118  La. 
480,  43  S.  57;  Kelley  v.  Boston,  201 
Mass.  86,  87  N.  E.  494;  Henderson  v. 
S.,  50  Tex.  Cr.  604,  101  S.  W.  208; 
Gulf,  etc.  E.  Co.  V.  Matthews,  100  Tex. 
63,  93  S.  W.  1068  (important  case). 
See  Patterson  v.  S.  (Ala.  App.),  62  S. 
1023. 

Other  circumstances  than  the  silence 
of  witness  may  be  shown  to  give  em- 
phasis to  the  significance  of  his  si- 
lence. Gulf,  etc.  E.  Co.  V.  Matthews, 
supra. 

155-68  Barbee  v.  S.,  50  Tex.  Or.  426, 
97  S.  W.  1058. 

155-69  Parham  v.  S.,  147  Ala.  57, 
42  S.  1  (silence  of  witness  as  grand 
juror) ;  Cramer  v.  Harmon,  126  Mo. 
App.  54,.  103  S.  W.  1086. 
Silence  of  accused  on  former  trials 
may  be  shown  on  a  third  trial.  San* 
ders  f.  S.,  52  Tex.  Cr.  156,  105  S.  W  ^ 
803.  \ 

156-70  Noel  v.  S.,  161  Ala.  23,  49 
S.  824  (failure  to  offer  to  testify  at 
inquest,  unimportant) ;  Larrance  V.  P., 
222  111.  155,  78  N.  E.  50;  Chicago  C. 
E.  Co.  V.  Eohe;  118  111.  App.  322  (im-  jj 
material  plaintiff  not  called  upon  to  9 
testify  in  suit  bv  another  partv  aris- 
ing out  of  same  act  of  negligence) : 
Newman  r.  C,  28  Ky.  L.  E."81,  88 
S.  W.  1089  (silence  on  application  for 
bail);  Thompson  r.  Mecosta,  141  Mich. 
175,  104  N.  W.  694;  Eipley  v.  S.,  58 
Tex.  Cr.  489,  126  S.  W.  586. 
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Refusal  to  testify  on  advice  of  attor 
n(}'  because  testimony  mi;,'ht  incrim- 
inate, cannot  be  shown.  Garrett  v. 
Co.,  219  Mo.  65,  lis  S.  W.  68. 
136-71  Gulf,  etc.  R.  Co.  v.  Matt- 
hews, 100  Tex.  63,  93  S.  W.  1068.  See 
Patterson  v.  S.  (Ala.  Ajip.),  62  S.  1024. 
156-72  Crossland  r.  8.,  77  Ark.  344, 
92  S.  W.  776;  Cramer  r.  Harmcfti,  su- 
pra. 

156-73  Henrleraon  v.  S.,  50  Tex.  Cr. 
604,  101  S.  W.  208;  Gulf,  etc.  R.  Co. 
r.  Matthews,  100  Tex.  63,  93  S.  W. 
1008. 

157-78  See  Noel  r.  S.,  ICl  Ala.  25, 
49  R.  824. 

137-82  Wvman  r.  R.  Co.,  153  Fed. 
957,  86  C.  C.  A.  161;  Patterson  V.  S., 
156  Ala.  62,  47  S.  52;  Carwile  r.  S., 
148  Ala.  576,  39  S.  220;  Williams  r.  S., 
123  Ala.  39,  26  S.  521;  S.  v.  Suber,  82 
S.  C.  159,  03  S.  E.  6S4;  Fer^ruson  v.  S., 
57  Tex.  Cr.  205,  122  S.  W.  551. 
Rule  witness  may  not  testify  of  his 
intent,  reason  or  motive  is  set  aside 
when  impeachment  is  attemjtted  by 
jtroof  of  his  contradictory  acts,  state- 
ments and  conduct.  Carwile  v.  S.,  148 
Ala.  576,  39  S.  220;  Williams  r.  S.,  123 
Ala.  39,  26  S.  521. 

158-83  Corroboration  may  be  by 
proof  of  previous  consistent  claims  and 
statements  made  before  their  efl'ect 
could  be  anticipated.  National  C.  Co. 
r.   Alexander,   75   Kan.  537,  89   P.  923; 

Stirn    r.    Nelson,    65    Kan.    419,    70    P. 

"]-- 

158-87     San    Antonio    r.    Wildenstein 
(Tex.  Civ.),  109  S.  W.  231. 
158-8J>     Notice  of  i>urpose  to  im|)each 
non-resident  witness  need  not  be  ;jiven. 
St.  Louis  S.   R.  Co.   r.  Garber,  51   Tex. 
Civ.  70.   Ill   S.  W.  227. 
15S-9()     S.  r.  llavden,   131    Ta.   1,  107 
N.  W.  929;   Ilardwick   r.  Hardwick,  130 
la.    230,   106   N.   W.   639;    ("raft   r.   Bar- 
ron. 121    Kv.  129.  88  S.  W.   1099. 
159-J>1      Alexander   r.  Hill.  32  Kv.  L. 
R.   n  17.  108  S.  W.  225. 
15J)-f)-J      Reinitation    of    accuseil    can- 
not be  provo(l  by  wliat  was  s:iid  of  him 
subsequent    to    commission     of    offense. 
Powers  V.  S.,  117  Tenn.  303,  97  S.  W. 
815. 

For  the  purpose  of  impeachment,  and 
for  no  other  jmrpose.  SicGuiro  V.  S.,  3 
Ala.  A  pp.  40.  57  S.  60. 
159-95  Craft  r.  Barron.  121  Kv.  120, 
SS  S.  W.  1099;  8.  r.  Tiryant.  97  Minn. 
8,  105  N.  W.  974.     No  presumption  as 


to  change  of  character.  Hardwick  f. 
Hardwick,  130  la.  230,  106  N.  W.  639, 
160-97  Cline  f.  Waters,  28  Kv.  L. 
R.  679,  90  S.  W.  231  (inquiry  as  to  im- 
moral  conduct  fifteen  or  twenty  years 
before  properlv  ex(duded);  Warren  r. 
C,  99  Kv.  370,  35  S.  W.  1028;  S.  v. 
Meehan,  .86  Vt.  246,  84  A.  862. 
160-99  But  see  vol.  3,  p.  27. 
161-1  Reaves  r.  S.,  158  Ala.  5,  48 
S.  373;  Gabbard  r.  C.  (Ky.),  167  S.  W. 
942. 

161-2  S.  r.  Fitch  fMo.  App.),  166  S. 
W.  039.  See  St.  Louis  S.  R.  Co.  C 
Gnrber,  51  Tex.  Civ.  70,  111  S.  W.  227; 
vol.  3,  p.  27,  n.  71  an<l  supplement 
thereto. 

163-4  Craft  r.  Barron,  121  Kv.  129, 
88  S.  W.  1099;  P.  r.  Mix,  149'  Mich. 
200,  112  N.  W.  907;  Norwood  r.  An- 
drews, 71  Miss.  041,  16  S.  262, 
The  reputation  formed  4  or  5  years  be- 
fore tiial  in  another  place  is  not  in- 
competent. Clark  r.  Hendricks  (Tex. 
Civ.),  164  S.  W^  57.  See  vol.  3,  p.  28, 
n.  85  and  supplement  thereto. 
164-7  S.  f.  Bryant,  97  Minn.  8,  105 
N.  W.  974;  Justiss  V.  S.,  57  Tex.  Cr. 
218,  123  S.  W,  413. 

16-1-8  Winij  r.  S..  54  Tex.  Cr.  538, 
113  S.  W.  918;  Hull  r.  8.,  50  Tex.  Cr. 
607,  100  S.  W.  403  (four  years  not  too 
remote);  Ware  v.  8.,  49  Tex.  Cr.  413; 
92  S.  W.  1093  (twenty  years  too  re- 
mote). 

164-9  Busbv  r.  S.  (Okla.  Cr.),  136 
P.  598. 

165-11  S.  r.  Puj:h.  75  K.an.  792.  90 
P.  242;  S.  V.  Abbott,  05  Kan.  139,  69 
P.  160. 

165-12  Louisville  &  N.  R.  Co.  r. 
Stanley  (Ala.).  65  8.  39.  See  Majrneas 
r.  S.  (Miss.),  63  S.  352;  Burnaman  r. 
S.  (Tex.  Cr.),  159  8.  W.  244,  46  L.  R. 
A.  (N.  8.)  1001.  1002  n. 
165-13  Smith  r.  8.  (Ala.),  62  S. 
804;  P.  V.  Yee  Foo.  4  Cal.  App.  730.  RJ) 
P.  450;  Parker  r.  8.,  11  Ga.  App.  251, 
75  8.  E.  437;  8.  r.  Koller.  129  Ta.  Ill, 
105  N.  W.  391;  8.  r.  Darling.  202  Mo. 
1.-0,  100  8.  W.  631;  Richards  r.  Osborne 
(Tex.  Civ.),  ir>4  S.  W.  392;  Rice  r.  S., 
51  Tex.  Cr.  255,  103  8.  W.  11.56  (ef- 
fort to  fonceal  materiality  of  testi- 
mony). 8oe  Rice  r.  S..  51  Tex.  Cr.  255, 
103  8  W.  1150.  question  of  bribery  is 
collateral,  defendant  not  being  con- 
nected  with   it. 

166-14  Routledge  r.  Co.  (Tex.  Civ.), 
95  S.  W.  749. 
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166-15     Livingston  v.  S.,  7  Ala.  App. 
43,   61   S.   54.     See  Daniels   v.  Stock,  23 
Colo.  App.  529,  130  P.  1031. 
167-18     Clancy   v.   Co.,    192   Mo.    615, 
91  S.  W.  509. 

167-30  Witness  who  has  explained 
variant  testimony  may  be  shown  to 
have  been  arrested  on  a  charge  of  be- 
ing the  guilty  partv.  Snj'der  v.  S., 
143  Ala.  33,  40  S.  978. 
Proof  that  witness  predicted  commis- 
sion of  offense  not  competent.  Wood- 
ward V.  S.,  50  Tex.  Cr.  294,  97  S.  W. 
499. 

Experiments  at  scene  of  crime  may  be 
proved.  Van  Wyk  r.  P.,  45  Colo.  1,  99 
P.  1009. 

167-21  S.  V.  Darling,  202  Mo.  150, 
100  S.  W.  631;  Rice  v.  S.,  51  Tex.  Cr. 
255,  103  S.  W.  1156.  See  Burnaman  v. 
S.  (Tex.  €r.),  159  S.  W.  244,  46  L.  E. 
A.  (N.  S.)  1001  n. 

Impeaching  testimony  going  back  eleven 
years  not  admissible  in  cross-examina- 
tion especially  where  the  state  makes 
no  effort  to  prove  th^  facts.  C.  v. 
Croson  (Pa.),  89  A.  821.  See  vol.  3,  p. 
30,  n.  91,  and  supplement  thereto. 
168-22  P.  f.  Yee  Poo,  4  Cal.  App. 
730,  89  P.  450;  S.  v.  Darling,  202  Mo. 
150,  100  S.  W,  631;  Schuster  v.  S.,  80 
Wis.  107,  40  N.  W.  30. 
See  Burnaman  v.  S.  (Tex.  Cr.),  159  S. 
W.  244,  46  L.  E.  A.  (N.  S.)  1001, 
1002  n. 

168-25  Kokoshkey  t:  R.  Co.,  162 
111.   App.  613. 

168-26  St.  Louis  S.  R.  Co.  v.  Bry- 
son,  41  Tex.  Civ.  245,  91  S.  W.  829. 
169-27  Miller  v.  Ty.,  149  Fed.  330, 
79  C.  C.  A.  268;  Shotts  r.  McKinney, 
39  Tnd.  App.  101,  79  N.  E.  219;  S.  v. 
Howard,  120  La.  311,  45  S.  260;  S.  v. 
Nibarger,  255  Mo.  289,  164  S.  W.453;  S. 
r.  Grubb,  201  Mo.  585,  99  S.  W.  1083 
(may  not  be  shown  by  express  testi- 
monv  witness  is  a  dead  beat) ;  S.  v. 
Richardson,  194  Mo.  326,  92  S.  W. 
649;  Clardy  i:  S.  (Tex.  Cr.),  147  S. 
W.  568;  Earles  r.  S.,  64  Tex.  Cr.  537, 
142  S.  W.  1181;  Hazard  v.  Assn.,  54 
Tex.  Civ.  110,  116  S.  W.  625. 
See  Taber  v.  Eyier  (Tex.  Civ.),  162  S. 
W.  490. 

170-28  S.  V.  Gregory,  148  la.  152, 
126  N.  W.  1109;  Miller  v.  Ty.,  supra;  S. 
V.  Barnett,  203  Mo.  640,  102  S.  W.  506; 
Justiss  V.  S.,  57  Tex.  Cr.  218,  123  S. 
W.  413  (previous  fights,  irrelevant). 
Witness  should  be  asked  if  he  did  the 


acts  but  not  if  he  had  been  charged 
with  them.  Miller  v.  Journal  Co.,  246 
Mo.  722,  152  S.  W.  40. 
170-29  In  re  Durant,  80  Conn.  140, 
67  A.  497;  Sue  v.  S.,  52  Tex.  Cr.  122, 
105  S.  W.  804;  S.  V.  Grove,  61  W.  Va. 
697,  57  S.  E.  296. 

170-30  Keith  v.  S.,  127  Tenn.  40,  152 
S.  W.  1029;  Capshaw  v.  S.  (Tex.  Cr.), 
166  S.  W.  737;  Wilson  r.  S.  (Tex.  Cr.J, 
160  S.  W.  967.  See  vol.  3,  p.  759,  n. 
33;  vol.  7,  p.  177,  n.  41,  and  supplement 
thereto. 

Even  though  the  offenses  did  not  in- 
volve moral  turpitude.  Williamson  t?.  S. 
(Tex.  Cr.),  167  S.  W.  360. 
•In  Texas  witnesses  in  civil  cases  can- 
not be  asked  concerning  discreditable 
acts  having  no  material  bearing  upon 
the  issues.  Moody  v.  Rowland,  46  Tex. 
Civ.  412,  102  S.  W.  911.  It  may  be 
shown  witness  who  has  assumed  respon- 
sibility for  a  crime  fabricated  his  tes- 
timonv  as  a  defense  for  accused.  Carnes 
r.  S.,  "^51  Tex.  Cr.  437,  103  S.  W.  403. 
There  have  been  conflicting  decisions 
on  the  point  stated  in  the  text.  Re- 
cently the  supreme  court  has  declared 
the  rule  originally  favored — inquiry 
should  be  confined  to  witness'  general 
reputation  for  truth  and  should  not 
extend  to  general  moral  character. 
Missouri,  etc.  R.  Co.  v.  Creason,  101 
Tex.  335,  107  S.  Wl  527.  Witness  can- 
not be  asked  if  he  is  a  deserter.  Gulf, 
etc.  R.  Co.  V.  Johnson,  83  Tex.  628,  19 
S.  W.  151. 

171-31  S.  V.  Pugh,  75  Kan.  792,  90 
P.  242;  Newton  v.  C,  31  Ky.  L.  R. 
327,  102  S.  W.  264;  P.  V.  Williams,  159 
Mich.  518,  124  N.  W.  555;  S.  V.  OH- 
phant,  128  Mo.  App.  252,  107  S.  W.  32. 
See  S.  V.  Jones  (Wash.),  142  P.  35. 
Contra,  'Cincinnati,  .etc.  R.  Co.  v.  As- 
hurst  (Ky.),  124  S.  W.  303;  Missouri, 
etc.  R.  Co.  V.  Adams  (Tex.  Civ.),  114  S. 
W.  453. 

"It  appears  from  the  record  that  the 
witness  Carter  had  not  been  indicted  in 
regard   to  any  of  the   matters  inquired  ^i 

about,   and    no    complaint    filed   against  9 

him.     In  the  case  of  Ware  v.  State,  36  ^ 

Tex.  Cr.  R.  599,  38  S.  W.  198,  and 
Barkman  r.  State,  41  Tex.  Cr.  R.  105, 
52  S.  W.  73,  it  was  held:  'The  witness 
never  having  been  indicted  or  under 
legal  accusation  for  said  offenses,  it 
was  not  competent  evidence  to  impeach 
him.'  For  a  full  discussion  of  this 
question  and  a  citation  of  authorities, 
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see  Wright  f.  State,  140  S.  W.  1105. 
The  testimony  was  not  admissible,  and 
the  fourt  did  not  err  in  excluding  it. '^ 
Grant  r.  S.  (Tex.  Cr.),  148  S.  W.  760. 
172-32  Cook  V.  S.  (Ark.),  160  S.  W. 
22.?;  Winn  i\  Woodmen,  138  Mo.  App. 
701,  119  S.  W.  ;-36.  But  see  Alabama 
etr.  Co.  r.  Thornhill  (Miss.),  63  S.  674. 
Contra,  Justiss  r.  S.  (Tex,  Cr.),  123  S. 
W.   413. 

172-33  Filasto  r.  U.  S..  211  Fed.  329, 
127  C.  C.  A.  .178;  Ellis  r.  S.,  .j6  Tex.  Cr. 
14,   117   S.   W.   97S. 

Twenty  years  ago  too  remote. — Boyelte 
r.  S.   (Tox.  Cr.),  MV2  S.  \V.  S72. 
Keeping      bawdy      house      cannot      bo 
siii;:li'd    out.      Huckabaa    r.    S.,    4    Ala. 
A  PI..  r.S,  .-)8  S.  684. 

173-34  Cook  V.  S.  (Ark.),  160  S.  W. 
223;  Ware  f.  S.,  91  Ark.  .5.5.5,  121  S.  W. 
927;  Sitton  f.  Grand  Lodfje,  84  Mo. 
App.  208;  S.  V.  Siblev,  132  Mo.  102,  33 
S.  W.  167,  53  Am.  St.  477;  York  r. 
Evcrton,  121  Mo.  App.  640,  97  S.  W. 
604;  P.  1-.  Fiori,  123  App.  Div.  174,  108 
N.  Y,  S.  416.  But  see  Ballard  r.  S. 
(Tex.  Cr.),  160  S.  W.  716.  Contra, 
Footo  r.  S.  (Tex.  Cr.),  144  S.  W.  275. 
173-35  Swint  v.  S.,  154  Ala.  46,  45 
S.  901;  Ware  v.  S.,  91  Ark.  5.55,  121 
S.  W.  927;  Caaavan  v.  Sa^'e,  201  Mass. 
547,  87  X.  E.  893;  Wendlinjr  r.  Bowden, 
252  Mo.  647,  161  S.  W.  774;  Miller  r 
Journal  Co.,  246  ^^o.  722,  152  S.  W.  40; 
S.  r.  Sassaman,  214  Mo.  095,  114  S. 
W.  590;  Opper  r.  Davepra,  126  App.  Div. 
941,  111  N.  Y.  S.  521;  Edwards  t\ 
Pri.-e.  162  N.  C.  243,  78  S.  E.  145; 
Missouri,  etc.  R,  C-o.  r.  Bailev,  53  Tex. 
Civ.  295.  115  S.  W.  601.  Rpo  vol.  J,  p. 
760,  n.  34,  and  su]ipl(Mnpnt  tliorcto. 
"In  the  examination  of  H.,  it  ap- 
I>onrod  that  aft  or  D  wont  away,  and 
before  the  bankruj.tcy  oftii-ials  took 
possession,  IT.  was  in  charpe  of  the 
store,  ]>raeti('ally  as  apent  for  D.,  and 
on  TI 's  eross-examination  there  were 
intimations  or  efforts  to  show  that  ho 
had  not  faithfully  accounted  to  any 
one  for  the  proceeds  received,  and,  in 
effect,  that  he  ha<l  embezzled  siich  pro- 
ceeds. This  had  no  direct  bearinjr  on 
the  issue,  but  was  in  the  nature  of  an 
attack  on  his  pre<libility.  Later,  D 
put  on  a  witness  and  sou^rht  to  priTve 
the  amount  of  money  which  had  thus 
come  into  TI 's  possession.  The  court 
excluded  the  evidence.  This  rulinj» 
was  ripht.  IT 's  credibility  as  a  wit- 
ness could  not  be  tried  by  raisinjr  and 
trying  an   independent   issue   as   to   his 


honesty,  his  interest  or  his  motives." 
Daniels   i:   U.   S.,   196   Fed.   459,   116   C. 

175-36     Miller     r.    Journal    Co.,    216 

Mo.  722,  152  S.  W.  40. 
176-37  Mo.  etc.  R,  Co.  v.  Railev 
(Tex.  Civ.),  1.56  S.  W.  1119.  See  Mil- 
ler r.  Journal  Co.,  246  Mo,  722,  152  S, 
W,  40;  S.  V.  Knox  (S,  C),  82  S.  E.  278; 
vol.  3,  p.  4,  n,  4,  and  supplement 
thereto. 

177-38  Nashville  I.  R.  Co.  v.  Bar- 
num,  212  Fed.  634,  (C,  C,  A.);  Miller 
r.  Ty.,  149  Fed.  330,  79  C.  C,  A,  268 
(possession  of  stolen  property) ;  Nel- 
son r.  S.  (Ala.  Aj)}..).  6.5  S.  844;  Perrt 
r.  S.,  149  Ala.  40,  43  S,  IS;  P,  f.  Crani- 
ley  (r-al.  App.),  13S  P.  123;  In  re 
Gird's  Est.,  157  Cal.  534.  108  P.  499; 
Baker  r.  S.,  51  Fla.  1,  40  S.  673;  Mer- 
cer r,  S.,  40  Fla.  216,  24  S.  154,  74 
Am.  St.  135,  Adkinson  r,  S.,  48  Fla.  1, 
37  S.  522;  Sullivan  r.  C,  158  Kv.  536, 
165  S.  W.  696;  Loui.sville  &  N.  R.  Co. 
r.  Scalf,  155  Kv.  273,  159  S,  W.  804; 
S.  r.  Baudoin,  115  La.  837.  40  S.  239; 
S.  r.  Romero,  117  La.  1103,  42  S,  482; 
Richardson  r,  S..  103  Md.  112.  63  A. 
317;  Davis  r.  S,.  87  Mi.ss,  337,  39  S. 
522;  S.  V.  Burpess  (Mo.),  168  S.  W. 
740;  S.  r.  Ilvder  (Mo.).  167  S.  W,  524; 
S.  r.  .Tones,  48  Mont.  505,  139  P.  441; 
S.  r.  Crowe,  39  Mont.  174.  102  P.  579; 
Trustees,  etc.  r.  Mebane,  165  N.  C.  644, 
81  S.  E.  1020;  S.  r.  Arnold.  146  N.  C 
602,  60  .9.  E.  .504;  S.  r.  Ilairston.  121 
N.  C.  579.  28  S.  E.  492;  S.  r.  Bullard, 
100  N.  C.  486.  6  S.  E.  191;  Nixon  r. 
McKinnev,  105  N.  C.  23,  11  S.  E.  154; 
Litchfield"  r.  S.,  8  Okla.  Cr.  164,  126  P. 
707;  Redsecker  r.  Wado  (Or.).  138  P. 
485;  S.  r.  White,  48  Or.  416.  87  P.  137; 
T>aunikitas  r.  Tract.  Co..  241  Pa.  458, 
88  A.  703;  Willis  r.  S.  (Tex.  Cr.),  167 
S.  W.  352;  Quails  r.  S.  (Tex,  Cr,).  165 

:  S.  W.  202;  Phillips  r.  S,  (Tex,  Cr,).  164 
S.  W.  1004;  Ballard  r.  S,  (Tex,  Cr,), 
160  S.  W.  716;  Mares  r.  S.  (Tex.  Cr.), 
158  S.  W,  1130;  Hall  r.  S.  (Tex.  rr.>, 
158  S.  W.  272;  San  Antonio  r.  Wilden- 
stein  (Tex,  Civ.).  H^  S.  W.  231;  S.  r. 
Stimpson,  78  Vt.  124,  62  A.  14.  1  L,  R. 
A,  (N.  S.)  1153;  Bowman  r.  I^ank,  115 
Va.  463,  80  S.  E.  9:^;  Brinppold  r, 
BriuKCold.  40  Wash.  121,  82  P.  179. 
See  Sacks  r.  U.  S.,  41  App,  Can.  (D.  C.) 
34;  Gullatt  r.  S.  (Oa.  App.),  80  S.  E. 
340;  Gapshaw  r.  S.  (Tex.  Cr.),  166  S. 
W.  7."'.7. 
177-3?)     TIensley  r.  C,  31    Ky.   L.   R 

3S6,  102  S.  W.  268   (code  provides  wit- 
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ness  cannot  be  impeached  by  particu- 
lar wrongful  acts,  except  it  may  be 
shown  he  has  been  convicted  of  a 
felony);  Britton  v.  C,  123  Ky.  411,  96 
S.  W.  556  (killing  in  another  state  from 
which  witness  fled  to  avoid  arrest). 
And  so  in  Texas. — Missouri,  etc.  R.  Co. 
i:  Adams  (Tex.  Civ.),  114  S.  W.  453. 
177-40  Not  proper  to  ask  witness 
concerning  his  associates.  Miller  v. 
Ty.,  supra. 

So  in  Oklahoma. — Crawford  v.  Fergu- 
son, 5  Okla.  Cr.  377,  115  P.  278. 
177-41  Rhea  r.  S.,  104  Ark.  162,  147 
S.  AV.  463;  Shotts  v.  McKinney,  39  Tnd. 
App.  101,  79  N.  E.  219;  S.  V.  Caron,  118 
La.  349,  42  S.  960  (course  of  conduct) ; 
P.  r.  Cascone,  185  N.  Y.  317,  78  N.  E. 
287;  Williamson  V.  S.  (Tex.  Cr.),  167 
S.  W.  360;  Wilson  V.  S.  (Tex.  Cr.),  160 
S.  W.  967.  See  vol.  3,  p.  759,  n.  33; 
vol.  7,  p.  170,  n.  30  and  supplement 
thereto. 

178-42  Benton  v.  S.,  78  Ark.  284, 
94  S.  W.  688  (defendant  may  be  asked 
if  he  had  not  married  a  negress) ; 
Shotts  r.  McKinney,  39  Ind.  App.  101, 
79  N.  E.  219;  Greer  r.  R.  Co.,  193  Mass. 
246,  79  N.  E.  267;  Robinson  v.  R.  Co., 
189  Mass.  594,  76  N.  E.  190;  Wendling 
V.  Bowden,  252  Mo.  647,  161  S.  W.  774; 
Miller  r.  Journal  Co.,  246  Mo.  722,  152 
S.  W.  40;  Robinson  V.  S.,  143  Wis.  205, 
126  N.  W.  750.  And  see  Tollifson  V. 
P.,  49  Colo.  219,  112  P.  794;  Stewart  V. 
Stewart,  175  Ind.  412,  94  N.  E.  564; 
Ward  V.  Meeds,  114  Minn.  18,  130  N. 
W.  2. 

Discretion  reviewable. — P.  r.  Fiori,  123 
App.  Div.  174,  108  N.  Y .  S.  416; 
Schwantes  v.  S.,  127  Wis.  160,  106  N. 
W.  237. 

180-47  Powers  v.  S.,  117  Tenn.  363, 
97  S.  W.  815;  .Tones  v.  S.,  51  Tex.  Cr. 
472,  101  S.  W.  993. 

180-48     Ballard  v.  S.  (Tex.  Civ.),  160 
S.  W.  716.     Contra,  S.  v.  Fleetwood,  111 
Minn.  70,  126  N.  W.  485. 
180-49     See  Valigura  v.  S.  (Tex.  Cr.)^ 
153  S.  W.  856. 

181-31  Link  v.  S.  (Tex.  Cr.),  164  S. 
W.  987. 

181-52  S.  V.  Hasty,  76  S.  C.  105,  56 
S.  E.  669;  Greenville  v.  Spencer,  77 
S.  C.  50,  57  S.  E.  638;  Wallen  v.  Wal- 
len,  107  Va.  131,  57  S.  E.  596. 
182-53  S.  V.  Crowe,  39  Mont.  174,  102 
P.  579;  Link  V.  S.  (Tex.  Cr.),  164  S. 
W.  9S7. 
182-54     Clinton  v.  S.,  56  Fla.  57,  47 


S.  389,  inquiry  as  to  violation  of  stat- 
ute not  involving  moral  turpitude. 
Disposition  of  criminal  charge  by  court 
or  grand  jury,  in  absence  of  admissiop, 
not  competent  against  officer  who  made 
arrest  to  impeach  his  testimony  in  re- 
spect to  guilt  of  party  arrested.  P. 
V.  Way,  119  App.  Div.  344,  104  N.  Y. 
S.  277. 

183-58  P.  V.  Eyder,  151  Mich.  187, 
114  N.  W.  1021;  Douglass  v.  S.  (Tex. 
Cr.),  98  S.  W.  840;  Griffin  v.  S.,  26 
Tex.  App.  157,  9  S.  W.  459,  8  Am.  St. 
460;  Stockholm  r.  S.,  24  Tex.  App.  598, 
7  S.  W.  338;  Duffy  v.  Kadke,  138  Wis. 
38,  119  N.  W.  811. 

But  if  witness  testifying  to  bad  repu- 
tation says  he  would  believe  him  on 
oath  under  some  conditions,  court  may 
exclude  testimonv.  Dent  V.  S.  (Ga. 
App.),  80  S.  E.  548. 
Question  must  not  be  put  so  as  to  call 
for  opinion  of  truth  of  testimony  given 
at  trial  by  person  whom  it  is  sought  to 
impeach.  Maloy  v.  S.,  52  Fla.  101,  41 
S.   791. 

185-62  Hugh,es  v.  S.,  152  Ala.  5,  44 
S.  694;  Holmes  V.  S.,  88  Ala.  26,  7 
S.  193,  16  Am.  St.  17;  Mitchell  v.  S., 
148  Ala.  618,  42  S.  1014;  P.  v.  Van 
Zile,  159  App.  Div.  61,  144  N.  Y.  S. 
287;  Irvin  v.  .Johnson,  56  Tex.  Cir.  492, 
120  S.  W.  1085;  Douslass  V.  S.  (Tex. 
Cr.),  98  S.  W.  840;  Duffy  v.  Eadke,  138 
Wis.  38,  119  N.  W.  811. 
186-63  Hughes  i\  S.;  Holm.es  v.  S., 
supra;  Carter  v.  S.,  145  Ala.  679,  40 
S.  82;  S.  r.  Eester,  116  La.  985,  41  S. 
231;  Wolff  r.  Co.,  42  Tex.  Civ.  30,  94 
S.  W.  1062:  McQuiggan  v.  Ladd,  79  Vt. 
90,   64   A.   503. 

Knowledge  of  sustaining  witness  con- 
cerning character  of  assailed  witness 
may  be  tested  by  asking  if  he  had 
heard  of  accusations  against  latter  in- 
consistent with  testimony  concerning 
him.  Williams  v.  S.,  144  Ala.  14,  40 
S.  405;  P.  V.  Weber,  149  Cal.  325,  86 
P.  671. 

Form  of  question  must  not  be  such  as 
to  prejudice  assailed  witness.  P.  v. 
Weber,  supra. 

186-65  S.  V.  Blackburn  (la.),  110  N, 
W.  275;  S.  V.  Rester,  116  La.  985,  41 
S.  231;  Carp  v.  Ins.  'Co.,  203  Mo.  295, 
101  S.  W.  78,  94;  P.  V.  Van  Zile,  159 
App.  Div.  61.  144  N.  Y.  S.  287. 
187-66  Spotswood  v.  Spotswood,  4 
Cal.  App.  711,  89  P.  362,  testimony 
based  on  personal  knowledge. 
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187-67     Poc  r.  Poo,  93  Ark.  426,  124  j 

S.   \V.  1020.  I 

Reports  heard  of  defendant  after  com- 
mission of  offoiisc  taimot  be  shown. 
Powers  v.  S.,  117  Tenn.  363,  97  S.  W. 
81.". 

188-73  "It  is  competent  to  ask  a 
witness  if  he  thinks  In'  knows  tlie  gen- 
oral  eharaeter  of  a  witness  who  has 
been  previously  examined."  Collins  r. 
S.,  ?.  Ala.  A]>]<.  'il.  .-*<  .'<.  SO. 
Example  of  improper  question. — Edfrar 
r.  S..  :-)!)  Tex.  Cr.  491,  129  S.  W.  141. 
18i>-74  Edfjar  r.  S.,  59  Tex.  Cr.  4'Jl, 
IL'O  f^.  W.  141. 

190-75  S.  V.  Blafkburn  (Ta.),  110  X. 
W.  27o;  S.  v.  Haupt,  120  Ta.  In2,  101  X. 
W.  739.  See  Gonlnn  v.  Gilmer,  141  Ga 
3  4  7,  '^0  S.  E.  1007. 
191-79  S.  V.  Trego,  25  Ida.  62.^.  133 
P.  1124;  Hunt  r.  T{.  Co.  (la.).  141  X 
W.  334,  cifi»o  7  Exrvc.  of  Ev.  191, 
195;  Sullivan  v.  C,  158  Kv.  536,  165 
S.  W.  600;  Louisville  &  X.  R.  Co.  v. 
Scalf,  155  Kv.  273,  159  S.  AV.  804; 
Litchfield  r.  S.,  8  Okla.  Cr.  164,  126  P. 
707;  S.  V.  Knox  (S.  C),  82  S.  E.  278. 
Ser  S.  r.  Burposs  (Mo.),  168  S.  W.  740. 
19;;-S1  Hunt  r.  R.  Co.  (Ta.),  141  X. 
W.  334,  citiufj  7  Excvc.  OF  Ev.  191,  195; 
Sullivan  V.  C.,  158  Ky.  536,  165  S.  W. 
690;  Louisville  &  X.  T?.  Co.  i\  Scalf,  155 
Kv.  273,  159  S.  W.  804;  S.  v.  Wellman, 
253  ^To.  302,  161  S.  W.  795;  S.  r.  Beck- 
ner,  194  ^To.  281.  91  S.  W.  S92;  Redsock- 
er  r.  Wade  (Or.),  138  I'.  48.-;  Powers  i\ 
S.,  117  Tenn.  363,  97  S.  W.  815;  Dun- 
pnn  r.  S.,  135  Wis.  151,  115  X.  W.  350. 
McGuire  r.  S.,  3  .Ma.  App.  40,  ,  .'  S.  60, 
when  the  court  refused  to  limit  the  tes- 
timony to  the  subjec  t  of  his  fienoral 
bad  character  for  truth  and  veracity. 
195-83  Litchfield  r.  S.,  8  Okla.  Cr. 
16  1.  126  P.  707;  ^TcTntnsh  r.  "NfcXair, 
.'53  Or.  87,  99  P.  74;  S.  i\  Knox  (S.  C), 
S2  .■=5.  E.  278.  I 

In  McDonald  r.  Humphries  (Tex.  Civ.). 
1  in    R.     \V.     712.    oil     cross  examination  I 
Brown  was  askcil  whether  he  (the  wit- 
ness)   was    iKit    under    indictment    on    u 
chnr<re  of  swindling  for  more  than  .^50. 
The  court  said:  "Wo  think  it  is  author- 
itatively   established    by    tho    case    of 
T^ailway   V.  Crenson.   101    Tex.   335,   107 
S.    W.   528,  that  the  admission   of  this  '. 
testimony    was    error.      This    seems    to  I 
bo  hold  upon  tho  pround   that,  for  the 
purposes     of     imponchmont.     testimony 
must    bo    confined    to    information    rele- 
vant  tr>  the  issue  of  tho  cvcdibility  of 
the  witness.     It  was  held  in  that  case 


not  relevant  to  the  credibility  of  the 
witness  to  inquire  whether  he  hail  been 
imlicted  for  arson,  and  the  statement 
is  made  in  that  case  that  such  inquir- 
ies should  be  confined  to  the  general 
reputation  for  truth,  and  should  not 
extend  to  the  general  moral  charac- 
ter." 

196-84  Reputation  for  breaking  par- 
ticular law  inadmissible.  .S.  r.  Well- 
man.  253  Mo.  302,  161  S.  W.  795. 
197-85  S.  v.  Christopher,  134  Mo. 
Ajq..  6.  114  S.  W.  549. 
197-86  S.  V.  Trego,  25  Ida.  625,  138 
P.    1124. 

198-87  Edenfield  r.  S.  (Ga.  App.), 
81  S.  E.  253;  Cutchin  r.  Hty.  113  Va- 
452,  74  S.  E.  403.  Cnmp.  Edwards  V. 
Price.  162  X.  C  243,  78  S.  E.  145. 
Permitted.— S.  /■.  Wellman,  253  Mo.  302, 
101    S.    \V.   705. 

Reputation  as  to  guilt  of  analagoua 
oflonses  adniissiblo.  S.  r.  Phinn.  169 
Mo.  App,  38,  154  S.  W.  805.  But  see 
Sasser  r.  S.  (Tex.  Cr.).  166  S.  W.  1160. 
199-88  Young  r.  Corrigan.  208  Fed. 
431;  ITunt  r.  R.  Co.  (Ta.l.  141  X.  W. 
334.  See  Edwards  r.  Price,  162  X.  C. 
243,  78  S.  E.  145. 

Witness  may  qualify  an.swer  and  state 
ho  loiows  re]tutatinn  only  in  certain 
localities.  Edwards  r.  Price,  162  X.  C. 
243.  78  S.  E.  145. 

20()-89  Tn  re  Brown's  Will,  143  la. 
610,  120  X.  W.  667. 

200-90  Baer  r.  Co.,  159  Ala.  491.  49 
S.  92  (business  residence);  Banker  c. 
Ford.  152  111.  App.  12. 
202-1  Ft.  Worth,  etc.  Co.  r.  Cabell 
(Tex.  Civ.).  161  S.  W.  in«::^. 
20-1-7  Divorce  for  adultery  inadmis- 
sible.—Knight  r.  S.  ^Tcx.  Cr.),  117  S. 
W.    208. 

Judgment  of  insanity  admissible  to  im- 
peach. Mason  v.  S.  (Tex.  Or.),  168  S. 
W.   11.5. 

2'^>4-10  Tn  re  Thorman's  Est.  (Ta.), 
14  1    X.   W.   7. 

205  Improper  to  ask  witness  regard- 
ing indictment,  etc.,  against  him.  when 
it  is  known  there  was  none  in  fact, 
merely  to  arouse  jireiudico.  Capshaw  t. 
S.  rTox  Cr.>.  100  S.'  W.  737. 
205-17  Charge  of  court  to  Jury  sub- 
mitting issue  of  insanitv  inadmissible. 
Caton  r.  .s.  (Tex.  Cr.>,  147  S.  W.  .59Q 
Violations  of  state  law  only  are  ad- 
missible    Swope  r.  S.,  4  Ala.  App.  83, 

.<;<;    <5     <;o9. 

206-18  Potterer  v.  8.,  172  Ind.  357, 
88  X.   E    689. 
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Guilt  cannot  "be  inquired  into  of  itself. 

Goad  f.  S.,  52  Tex.  Cr.  444,  108  S.  W. 

680. 

206-19     P.    V.    Weiss,    129    App,   Div. 

671,  114  N.  Y.  S.  236. 
Not  competent  to  show  witness  par- 
tially served  sentence  of  imprisonment. 
Missouri,  etc.  E.  Co.  v.  Dumas  (Tex. 
Civ.),  93  S.  W.  493. 
206-20  Eemoteness  of  time  may 
make  evidence  inadmissible.  Deckard 
f.  S.,  57  Tex.  Cr.  359,  123  S.  W.  417. 
206-21  Benson  v.  S.,  103  Ark.  87, 
145  S.  W.  883;  Smith  v.  S.,  79  Ark'.  25, 
94  S.  W.  918;  Pease  v.  S.  (Tex.  Cr.), 
155  S.  W.  657;  Keeton  v.  S.,  59  Tex. 
Cr.  316,  128  S.  W.  404  (if  offense  in- 
volves moral  turpitude) ;  Goad  v.  S.,  52 
Tox.  Cr.  444,  108  S.  W.  680;  Price  v. 
S.  (Tex.  Cr.),  147  S.  W.  243;  Hunter  t. 
S.,  59  Tex.  Cr.  439,  129  S.  W.  125;  Sue 
r.  S.,  52  Tex.  Cr.  122,  105  S.  W.  804; 
Turman  v.  S.,  50  Tex.  Cr.  7,  95  S.  W. 
533;  Childress  v.  S.,  48  Tex.  Cr.  617,  90 
S.  W.  30.  Contra,  S.  v.  Barrett,  117  La. 
1086,  42  S.  513,  disap.  local  cases. 
Not  indictment  for  misdemeanor.— 
Johnson  V.  S.  (Tex.  Cr.),  149  S.  W.  165. 
Indictment  against  witness  by  jury 
which  indicted  defendant  is  admissible 
against  former  on  trial  of  latter  for 
the  identical  offense.  Haves  v.  S.,  126 
Ga.  95,  54  S.  E.  809.  Indictment  must 
be  shown  to  have  been  founded  on 
same  transaction.  It  must  also  be 
shown  witness  knew  of  its  existence, 
if  that  be  the  fact.  Eiggins  v.  E.  Co. 
(Tex.),  118  S.  W.  125. 
207-22  Musgraves  v.  S.,  3  Okla.  Cr. 
421,  106  P.  544;  Goad  v.  S.,  52  Tex. 
Cr.  444,  108  S.  W.  680;  Willis  v.  S., 
49  Tex.  Or.  139,  90  S.  W.  1100. 
Informal  accusation  is  not  provable. 
Wade  V.  S.,  48  Tex.  Cr.  512,  90  S.  W. 
503. 

Attorney  for  witness  who  has  been  in- 
dicted may  not  testify  charges  were 
aroundless.  Howard  V.  S.,  53  Tex.  Cr. 
378,  111  S.  W.  1038. 

2(>7-23  Glover  v.  U.  S.,  147  Fed.  426, 
77  C.  C.  A.  450;  Campbell  v.  S.  (Ala.), 
62  S.  57;  Watson  v.  S.,  155  Ala.  9,  46 
S.  232;  Alexander  v.  Vaughan,  106  Ark. 
438,  153  S.  W.  594;  Kincaid  v.  Price, 
82  Ark.  20,  100  S.  W.  76;  Kans"^as  City 
S.  E.  Co.  V.  Belknap,  80  Ark.  587.  98 
S.  W.  366;  Stanley  v.  Ins.  Co.,  70  Ark. 
107,  66  S.  W.  432;  Benton  V.  S.,  78  Ark. 
284,  94  S.  W.  688;  Dotterer  r.  S.,  su- 
pra; Sullivan  v.  C,  158  Ky.  536,  165  S. 
W.  696;  S.  V.  Barrett,  117  La.  1086,  42 


S.  513;  Starling  v.  S.,  89  Miss.  328,  42 
S.  798  (statute  provides  for  proof  of 
"conviction");  S.  r.  Wigger,  196  Mo. 
90,  93  S.  W.  390  (statute  provides  foi 
proof  of  conviction  onlv);  P,  'v.  Mor* 
risen,  195  N.  Y.  116,  S8  N.  E.  21;  P.  V. 
Cascone,  185  N.  Y.  317,  78  N.  E.  287; 
Nelson  v.  S.,  3  Okla.  Cr.  468,  106  P. 
647;  West.  Assur.  Co.  v.  Hillyer,  etc. 
Co.  (Tex.  €iv.),  167  S.  W.  816;  Diseren 
V.  S.,  59  Tex.  €r.  149,  127  S.  W.  1038; 
Eads  V.  S.,  17  Wyo.  490,  101  P.  946.  See 
Harding  v.  Conlon,  159  App.  Div.  441, 
144  N.  Y.  S.  663;  vol.  3,  p.  762,  n.  38, 
and   supplement   thereto. 

208-24  S.  V.  Oien,  26  N.  D.  552,  145 
N.  W.  424;  S.  V.  Nyhus,  19  N.  D.  326, 
124  N.  W.  71  (unless  witness  afforded 
opportunity  to  say  whether  or  not  he 
was  guiltv  of  offense  for  which  ar- 
rested);  Nelson  v.  S.,  3  Okla.  Cr.  468, 
106  P.  647  (any  offense) ;  S.  v.  Sander- 
son, 83   Vt.  351,  75  A.  961. 

Conviction  and  arrest  may  be  included 
in  same  question.  Koch  v.  S.,  126  Wis. 
470,  106  N.  W.  531.  No  error  by  ask- 
ing as  to  arrest  if  inquiry  as  to  con- 
viction immediately  follows.  Thornton 
V.  S.,  117  Wis.  338,  93  N.  W.  1107. 
209-25  Ball  t:  V.  S.,  147  Fed.  32, 
78  C.  C.  A.  126  (Alaska);  Eoden  v. 
S.,  3  Ala.  App.  197,  58  S.  71;  Dotterer 
V.  S.,  172  Ind.  357,  88  N.  E.  689;  S. 
V.  Manuel,  133  La.  571,  63  S.  174;  S.  v. 
Barrett,  117  La.  1086,  42  S.  513;  S.  v. 
Herlihy,  102  Me.  310,  66  A.  643;  Tot- 
ten  V.  Totten,  172  Mich.  565,  138  N.  W. 
257;  P.  V.  Hoffman,  154  Mich.  145,  117 
N.  W.  568;  P.  v.  Tubbs,  147  Mich.  1, 
100  N.  W.  132  (assault  and  batterv) ; 
Williams  V.  S.,  87  Miss.  373,  39  S.  1006; 
S.  V.  Banks  (Mo.),  167  S.  W.  505;  S.  v. 
Kennedy,  207  Mo.  528,  106  S.  W.  57; 
S.  V.  Barrington,  198  Mo.  23,  95  S.  W. 
235;  S.  V.  Heusack,  189  Mo.  295,  88  S. 
W.  21;  P.  V.  Callahan,  151  App.  Div. 
666,  136  N.  Y.  S.  407;  S.  v.  Oien,  26 
N.  D.  552,  145  N.  W.  424;  Schnase  v. 
Goetz,  18  N.  D.  594,  120  N.  W.  553; 
Busby  V.  S.  (Okla.  Cr.),  136  P.  598; 
Missouri  E.  Co.  v.  Johnson,  34  Okla.  582, 
126  P.  567  (violation  of  prohibition 
law);  Eedsecker  v.  Wade  (Or.),  138  P. 
485;  Triy.honoff  V.  Sweeney,  65  Or.  299, 
130  P.  979;  C.  r.  Eacco,  225  Pa.  113, 
73  A.  1067;  Barrell  r.  Dickinson,  82  Vt. 
551,  74  A.  234;  Koch  v.  S.,  126  Wis.  470, 
106  N.  W.  531  ("criminal  offense"  in- 
cludes misdemeanor,  but  not  violation 
of  ordinance). 
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See  Harwell  v.  S.  (Ala.  App.),  65  S. 
702. 

Conviction  of  oflFense  compelling  con- 
finement in  house  of  reform.  Will- 
iams V.  C,  152  Ky.  610,  153  S.  W. 
961. 

Particular  crime  may  be  shown. — Mc- 
D.'inu'l  r.  8.,  8  Okla.  Cr.  209,  127  P. 
358. 

Contempt  of  court,  not  criminal  offense. 
Farrell  v.  Phillips,  140  Wis.  611,  123 
N.  W.  117. 

Question  as  to  conviction  for  drunk- 
enness, not  being  limited  as  to  local- 
ity, will  be  regarded  as  having  refer- 
ence to  place  in  which  there  was  no 
ordinance  on  the  subject  and  where  gen- 
eral law  operative.  Koch  v.  S.,  126 
\^■i3.  4  70,  106  X.  W.  531. 
21<»-26  Collins  V.  S.,  3  Ala.  App.  64, 
58  S.  80;  Gillman  V.  S,  165  Ala.  135, 
51  S.  722  (violation  of  ordinance  not 
witlnn  statute);  Wheeler  v.  S.,  4  Ga. 
App.  325,  61  S.  E.  409;  Genest  v.  Co., 
75  N.  H.  365,  74  A.  593;  Perkins  v. 
Baker  (Okla.),  137  P.  661;  Nelson  f. 
S.,  3  Okla.  Cr.  468,  106  P.  647;  Ham- 
ilton V.  S.  (Tex.  Cr.),  168  S.  W.  536; 
Harris  f.  S.  (Tex.  Cr.),  167  S.  W.  43; 
Hightower  v.  S.  (Tex.  Cr.),  165  S.  W. 
1S4  (selling  intoxicating  liquor  not  an 
oll'ense  involving  moral  turpitude); 
Bo^ue  V.  S.  (Tex.  Cr.),  155  S.  W.  943; 
Goodwin  V.  S.,  58  Tex.  Cr.  496,  126  S. 
W.  5^2;  Sue  r.  S.,  52  Tex.  Cr.  122,  105 
S.  W.  804;  Pollok  v.  S.  (Tex.  Cr.),  101 
S.  W.  231;  Williams  r.  S.,  51  Tex.  Cr. 
361,  102  S.  W.  1134;  Turman  v.  S.,  50 
Tex.  €r.  7,  95  S.  W.  533;  ^lissouri,  etc. 
R.  Co.  V.  Dumas  (Tex.  Civ.),  93  S.  W. 
493  (indictment  in  two  counts  dis- 
missed as  to  felony,  conviction  as  to 
misdemeanor);  Eads  v.  S.,  17  Wyo.  490, 
101    P.  946. 

See  Edenfield  V.  S.  (Oa.  App.),  81  S.  E. 
253;   Coker  v.  S.   (Tex.  Cr.),  160  S.  W. 

snn. 

Inunaterial  to  show  how  mnnv  times 
he  paid  fines.  Willis  v.  S.  (Tex.  Cr.), 
167  R.  W.  352. 

Vagrancy. — Duty  to  show  under  what 
section  of  statute,  witness  pleaded 
guilty  before  plea  is  admissible.  Bow- 
man V.  S.  (Tex.  Cr.),  IHj  S.  W.  846. 
Conviction  of  felony. — Rollings  v.  S., 
ino  Ala.  82,  49  S.  329. 
211-27  P.  V.  McOee  (Cal.  App.),  141 
P.  1055;  p.  r.  Rader  (Cal.  App.),  141 
P.  958;  p.  r.  Eldridge.  147  Cal.  782.  ^ 
P.  442;  Kennedy  r.  Lee,  147  Cal.  596, 
82   P.   257    (foreign   judgment   inadmis- 


sible unless  it  shows  conviction  of  fel- 
ony); P.  V.  Gray,  148  Cal.  507,  83  P. 
707;  P.  V.  Martini,  21  Cal.  App.  743, 
132  P.  1069;  P.  v.  Newman,  261  111.  11, 
103  N.  E.  589;  In  re  Thorman's  Est. 
(la.),  144  N.  W.  7;  Hunt  V.  R.  Co.  (la.), 
141  N.  W.  334;  Sullivan  r.  C,  158  Kv. 
536,  165  S.  W.  696;  Hoskins  r.  Jack.son, 
155  Kv.  638,  160  S.  W.  174;  Louisville 
&  N.  R.  Co.  V.  Scalf,  155  Kv.  273,  159 
S.  W.  804;  Paison  r.  C,  33  Ky.  L.  R. 
1051,  112  S.  W.  617;  Landv  c.  Moritz, 
33  Kv.  L.  R.  223,  ln9  S.  w'.  897;  Wells 
V.  C,  30  Ky.  L.  R.  504,  99  S.  W.  218; 
Pennington  v.  C,  21  Kv.  L.  R.  542,  51 
S.  W.  818;  Henslev  r.  C.  25  Ky.  L. 
R.  48,  74  S.  W.  677;  Ball  v.  C,  31)  Kv. 
L.  R.  600,  99  S.  W.  326;  S.  r.  Lawrence, 
28  Nev.  410,  82  P.  614;  Turner  v.  S. 
(Tex.  Cr.),  160  S.  W.  357  (if  not  too 
remote);  O'Neal  r.  S.  (Tex.  Cr.),  146 
S.  W.  938.  See  Watson  r.  Co.,  137  Kv. 
619,  126  S.  W.  146;  C.  v.  Doe,  18  Pu. 
Dist.  611. 

Name  of  felony  mav  be  i^roved  bv  wit- 
ness. P.  V.  Eldridge,  147  Cal.  7S2,  82 
P.  442. 

211-28  Harwell  v.  S.  (Ala.  App.),  65 
S.  702;  Mitchell  r.  S.,  148  Ala.  618,  42 
S.  1014;  Smith  r.  S.,  129  Ala.  89,  29 
S.  669.  87  Am.  St.  47;  Williams  r.  S., 
144  Ala.  14,  40  S.  405  (inquiry  as  to 
conviction  in  certain  court  too  gen- 
eral); Fuller  r.  S.,  147  Ala.  35,  41  S. 
774  (statutory  felony  not  a  common 
law  crime);  Schuman  v.  S.  (ArTc.).  153 
S.  W.  611;  Pioneer  F.-P.  Co.  r.  Clifford, 
125  Til.  App.  352;  Daxanbeklar  r.  P., 
93  HI.  App.  553. 

Have  you  been  on  chain  gang  is  too 
general.  Harwell  r.  S.  (Ala.  App.),  65 
S.   702. 

Record  showing  disbarment  of  witness 
as  attorn(\v  is  coni]ieteiit,  charges  of 
criminal  conduct  and  finding  being  spe- 
cific. Whipide  V.  R.  Co.,  143  Mich. 
47,  106  N.  W.  692.  It  is  otherwise 
where  charge  not  specific.  thou;!h  mis- 
conduct admitted  and  license  surren- 
dered. Dickinson  r.  Dustin.  21  Miph. 
561. 

21^5-29       ^rissouri,  etc.  R.  Co.  r.  Du- 
mas (Tex.  Civ.),  93  S.  W.  493. 
213-30     Simpson  v.  S.  (Tex.  Cr.),  154 
S.  W.  999. 

214-32  Avery  v.  S.,  121  ^fd.  229,  88 
A.    148. 

214-33  Totten  r.  Totten,  172  Mich 
."565.  138  N.  W.  257:  Lamb  r.  S.  (Tex. 
Cr.).  168  S  W.  531:  Girtman  r.  S.  fTex. 
Cr.),  164  S.  W.  lOOS;  Ross  v.  S.   (Tex. 
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Cr.),  1C3  S.  W.  433;  Thompson  v.  S. 
(Tex.  Cr.^,  IGO  S.  W.  685;  Turner"  v. 
S.  (Tex.  Cr.),  160  S.  W.  357;  Kaufman 
V.  S.  (Tex.  Cr.),  159  S.  W.  58;  Asbeek 
V.  S.  (Tex.  Cr.),  156  S.  W.  925;  Casey 
V.  S.,  51  Tex.  Cr.  433,  102  S.  W.  725 
(indictment  dismissed).  See  Capshaw 
i;.  S.  (Tex.  Cr.),  166  S.  W.  737. 
314-34  Ballard  v.  S.  (Tex.  Cr.),  160 
S.  W.  716;  Miller  r.  S.  (Tex.  Cr.),  150 
S.  W.  635.  See  Abilene  &  S.  E.  Co.  v. 
Burleson  (Tex.  Civ.),  157  S.  W.  1177; 
Eobinson  v.  S.  (Tex.  Cr.),  156  S.  W. 
212. 

214-35  Commission  of  crime  cannot 
be  inquired  about,  but  if  witness  an- 
swers in  negative  no  harm  results.  S. 
V.  Long,  201  Mo.  664,  100  S.  W.  587. 
Accusation  of  guilt  cannot  be  proved 
Bain  r.  S.,  38  Tex.  Cr.  635,  44  S.  W. 
518;  Caldwell  t\  S.  (Tex.  Cr.),  106  S. 
W.  343. 

215-36     See  Hoskins  v.  Jackson,  155 
Ky.  638,  160  S.  W.  174. 
Must  be  crime  involving  moral  turpi- 
tude.—Ilightower  V.  S.,  60  Tex.  Cr.  109, 
131    S.  W.  324. 

Violations  of  state  law  only,  are  ad- 
missible, not  of  municipal  ordinances. 
Huckabaa  v.  S.,  4  Ala.  App.  68,  58  S. 
684. 

215-38  S.  V.  Herlihy,  102  Me.  310, 
66  A.  643. 

215-39  Burnett  v.  S.  (Tex.  Cr.),  165 
S.  W.  581;  White  v.  S.,  57  Tex.  Cr. 
196,  122  S.  W.  391. 

Witness  who  admits  he  pleaded  guilty 
of  one  crime  may  be  shown  to  have 
so  pleaded  to  another.  S.  v.  Porsha, 
190  Mo.  296,  88  S.  W.  746. 
216-40  P.  V.  Van  Zile,  159  App.  Div. 
61,  144  K  Y.  S.  287;  P.  v.  Van  Zile, 
80  Misc.  329,  141  N.  Y.  S.  168;  Mis- 
souri, etc.  R.  Co.  V.  Adams  (Tex.  Civ.), 
114  S.  W.  453. 

216-43  S.  V.  Dipley,  242  Mo.  461,  147 
S.  W.  111. 

Prior  convictions  of  witness  who  testi- 
fies he  committed  crime  for  which  de- 
fendant being  tried  may  be  ishown 
though  witness  subsequentlv  acquitted. 
Earlv  V.  S.,  56  Tex.  Cr.  492,  120  S.  W. 
431. 

216-45  S.  V.  Heusack,  1S9  Mo.  295, 
88  S.  W.  21. 

Thirty  years  before  too  remote.  Gard- 
ner V.  S.,  55  Tex.  Cr.  400,  117  S.  W. 
148.  And  twenty-four  years.  White  r. 
S.,  57  Tex.  Cr.  196,  122  S.  W.  391. 
Twenty  years.  Eichards  r.  S.,  55  Tex. 
Cr.  278,  116  S.  W.  587.     Eleven  years. 


Waddle  v.  S.  (Tex.  Cr.),  165  S.  W.  591, 
Nine  years  not  too  remote.  Laiie  v.  S. 
(Tex.  Cr.),  164  S.  W.  378.  Thirteen 
years,  having  been  pardoned.  Vick  v. 
S.  (Tex.  Cr.),  159  S.  W.  50.  Eighteen 
years.  Turner  V.  S.  (Tex.  Cr.),  160  S. 
W.  357.  Twenty-three  years.  McGill  v. 
S.  (Tex.  Cr.),  160  S.  W.  353.  See 
Brown  v.  S.,  56  Tex.  Cr.  389,  120  S.  V<. 
444. 

216-46  Ball  v.  V.  S.,  147  Fed.  32, 
78  C.  C.  A.  126  (record  of  federal  court 
in  another  state,  competent) ;  EoHings 
V.  S.,  160  Ala.  82,  49  S.  329  (notwith- 
standing admission  of  fact) ;  Wheeler 
f.  S.,  4  Ga.  App.  325,  61  S.  E.  409;  In 
re  Thorman's  Est.  (la.),  144  N.  W.  7; 
Louisville  &  N.  R.  Co.  r.  Scalf,  155  Ky. 
273,  159  S.  W.  804;  Watson  v.  Co.,  137 
Ky.  619,  126  S.  W.  146;  S.  v.  Herlihv, 
102  Me.  310,  .  66  A.  643  (immaterial 
there  is  no  formal  judgment  of  con- 
viction where  plea  is  nolo  contendere); 
C.  V.  Boraskv,  214  Mass.  313,  101  N.  E. 
377;  P.  V.  De  Camp,  146  Mich.  533, 
109  N.  W.  1047;  S.  r.  Hubbard,  223  Mo. 
80,  122  S.  W.  694;  S.  f.  Payne,  223 
Mo.  112,  122  S.  W.  1062  (records  of 
penitentiary  admissible  to  show  ser- 
A'ice  of  sentence  and  discharge) ;  S.  v. 
Kenned3%  207  Mo.  528,  106  S.  W.  57;  S. 
V.  Brooks,  202  Mo.  106,  100  S.  W.  416; 
S.  V.  Deal,  52  Or.  568,  98  P.  165;  C.  v. 
Doe,  18  Pa.  Dist.  611;  Huff  v.  Me- 
Michael  (Tex.  Civ.),  127  S.  W.  574; 
Gulf,  etc.  R.  Co.  V.  Gibson,  42  Tex. 
Civ.  306,  93  S.  W.  469.  See  vol.  3,  p. 
762,  n.  37,  and  supplement  thereto. 
Only  so  much  of  record  as  discloses 
conviction  admitted.  Farrell  r.  Phil- 
lips, 140  Wis.  611,  123  N.  W.  117. 
217-47  C.  V.  Doe,  18  Pa.  Dist.  611. 
217-48  Boyd  v.  S.,  150  Ala.  101,  43 
S.  204;  S.  V.  Priest,  215  Mo.  1,  114 
S.  W.  949;  >G.  V.  Doe,  18  Pa.  Dist.  611. 
Corny.  Ayers  v.  Eatshesky,  213  Mass. 
589,  101   N.  E.  78. 

Identity  of  name  establishes  prima 
facie  identity  of  person  notwithstand- 
ing defendant 's  denial.  Colbert  r.  S., 
125  Wis.  423,  104  N.  W.  61. 
217-49  Hunter  r.  S.,  133  Ga.  78,  65 
S.  E.  154;  S.  V.  Blitz,  171  Mo.  530, 
71  S.  W.  1027;  S.  v.  Thornhill,  174 
Mo.  364,  74  S.  W.  832;  S.  v.  Spivev, 
191  Mo.  87,  90  S.  W.  81;  S.  v.  Wood- 
ward, 191  Mo.  617,  90  S.  W.  90;  Bow- 
man V.  S.  (Tex.  Cr.),  164  S.  W.  846 
(vagrancy). 

218-50  Objection  to  parol  proof  of 
conviction   must  be   specific   or  failure 
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Vol. 


to  produce  record  will  be  waived. 
O'Donnoll  V.  P.,  224  111.  -218,  79  N. 
E.    C39. 

218-53  Roden  v.  S.,  5  Ala.  App.  247, 
59  S.  751;  S<-human  v.  S.,  lOG  Ark.  3G2, 
153  S.  W.  eil;  P.  V.  ^fartini,  21  Cal. 
App.  743,  132  P.  10fi9;  P.  v.  Oliver,  7 
Cal.  App.  6m,  9o  P.  172;  P.  ;•.  Eldridgo, 
147  Cal.  782,  82  P.  442;  T>otterer  r. 
S.,  172  Tnd.  3.57,  88  N.  E.  689,  dist. 
Farlov  v.  S.,  57  Ind.  331;  In  re  Thur- 
man's  Est.  (Ta.),  144  X.  W.  7;  Louis- 
ville &  N.  R.  Co.  V.  Scalf.  155  -Kv.  273, 
159  S.  W.  804;  Ge  Burk  i\  C.,  153 
Kv.  264,  155  S.  W.  381;  Parson  r.  C, 
33  Kv.  L.  R.  1051,  112  S.  W.  617;  Far- 
mpr  r.  C,  28  Ky.  L.  R.  ]16S.  91  S.  W. 
682;  Hondorsnn' r.  C,  122  Kv.  296.  28 
Ky.  L.  R.  1212,  91  S.  W.  1141;  Britton 
V.  C,  29  Kv.  L.  R.  857.  96  S.  W.  556; 
Williams  r.  S.,  87  ]\riss.  373,  39  S.  1006; 
Hill  r.  :\raxwell,  77  X.  J.  L.  766,  73  A. 
501;  Df-rrick  t-.  Wallace  (App.  Div.), 
145  N.  Y.  S.  585;  S.  r.  Holder,  153  N. 
C.  606,  69  S.  E.  66;  Schnase  r.  Goetz, 
18  N.  D.  594,  120  X.  W.  553;  Cowan 
V.  S.,  5  OkVi.  Cr.  313,  114  P.  627;  Ilen- 
drix  V.  S.,  4  Okla.  Cr.  611,  113  P.  244; 
S.  V.  Deal,  52  Or.  568,  98  P.  ir>.5;  C. 
V.  Payne,  242  Pa.  394,  89  A.  559;  C. 
r.  Raeco,  225  Pa.  113,  73  A.  1067; 
Bo^Mio  v.  S.  (Tpx.  Cr.\  155  8.  W.  913; 
Chainhers  r.  Wvatt  (Tex.  Civ.),  151  S. 
W.  864;  White  v.  S.,  61  Tex.  Cr.  498, 
135  S.  W.  562.  See  vol.  3,  p.  762,  n. 
37,   and   supplomont   thereto. 

"Wlien  a  defendent  in  n  criminal  case 
becomes  a  witness  in  his  own  behalf, 
be  is  subject  to  impeachment  like  any 
other  witness.  The  testimony  which 
he  gives  may  be  discredited  in  the 
same  manner  that  this  may  bo  done  in 
the  case  of  any  other  witness.  Upon 
his  cros3-exn-«ni  nation,  tluMcfore.  he 
may  be  questio-ned  relative  to  specific 
acts  for  the  purjiose  of  discrediting  his 
testimony,  and  he  may  be  asked  as  to 
whether  or  not  he  has.  sufTercd  a  for- 
mer conviction  for  some  crime  afTect- 
iiig  his  credibility.  When  a  defendant 
is  a  witness  in  his  own  behalf,  the  pur 
pose  of  such  testimony  is  only  to  im- 
]>air  his  credibility,  and  not  to  exclude 
him  as  a  witness,  and  such  conviction 
may  be  shown  therefore  by  his  own 
cross-examijiation,  and  need  not  bo 
shown  bv  the  record  of  the  .pidjrnient. 
Turner  ?•'.  State.  139  S.  W.  1121."  Ben- 
son r.  S..  103  Ark.  87,  115  !=!.  W.  SS3. 
220-56  Character  of  offenses  must  be 


specified.  Ellis  v.  S.,  56  Tex.  Cr.  14, 
117  S.   W.  97S. 

221-57  Cohtra,  Pinckhard  r.  S.,  62 
Tex.  Cr.  602,  138  S.  W.  (301. 
222-58  S.  V.  Powell,  5  Penne.  (Del.) 
24,  61  A.  966  (docket  entries  inadmis- 
sible); Green  v.  S.,  125  Ga.  742,  54 
S.   E.   724;    S.   v.  Sovern,  225   Mo.  580, 

125  S.  W.  769  (statute);  P.  P.  Cardillo, 
207  N.  Y.  70,  100  X.  E.  715. 
Rumors   of   criminal   conduct,    inadmis- 
sible,    v^hcppard  V.  S.,  50  Tex.  Cr.  GU4, 
120  S.  W.  446. 

222-59  Conviction  proved  by  extrin- 
sic evidence.  S.  v.  Griggsbv,  117  La. 
1046,  42  S.  497. 

222-63  Angle  r.  S.  (Ala.  App.),  64 
S.    616;    Watson    r.    f'o.,    137    Kv.    619, 

126  S.  W.  146.  Contra,  S.  V.  Madison, 
23  S.  D.  584,  122  X.  W.  647. 
222-64  Missouri,  etc.  R.  Co.  i\  Adams 
(Tex.  Civ.),  114  S.  W.  453  (error  harm- 
less) ;  Missouri,  etc.  R.  Co.  v.  Dumas 
(Tex.  Civ.),  93  S.  W.  493. 
Presumed  court  took  judicial  notice 
that  jiardons  related  to  particular  judg- 
ments. Thompson  r.  U.  S.,  202  '  Fed. 
401.  407,  120  C.  C.  A.  575. 

223-65  Kendrick  r.  Cunningham,  9 
Ala.  App.  398,  63  S.  797;  Dotterer  r. 
S.,  172  Ind.  357,  88  X.  E.  689;  Shields 
r.  Conwav,  133  Kv.  35,  117  S.  W.  3-10; 
S.  r.  Peters  (^U.\  167  .<5.  W.  520. 
"We  are  of  the  opinion  that  this 
would  ojien  up  a  wide  field  upon  a  col- 
lateral issue,  and  place  upon  the  jury 
the  burden  of  retrying  an  issue  already 
adjudicated  b.v  a  court  of  competent 
jurisdiction,  and  would  tend  to  divert 
the  attention  of  the  jury  from  the  real 
issue  the.v  were  impaneled  to  try.  The 
right  to  ask  a  witness  whether  he  has 
been  convicted  is  statutory  in  this 
state,  and  when  the  witness  answers  in 
the  affirmative  this  ends  the  line  of 
incpiiry. "  Smith  r.  S.,  102  Miss.  330, 
59  S.  96. 

Admission  of  conviction,  conclusive. 
Fuller  r.  S..  IJT  Ala.  35,  41  S.  774. 
223-66  See  Par.sons  V.  C.  33  Kv.  L. 
R.  1051,  112  S.  W.  057.  But  see  Rit- 
tenberg  r.  Smith,  214  Mass.  343,  101 
X.  ]•:.  989,  47  L.  R.  A.  (X.  S.l  215, 
note;  Perry  r.  .^  (Tex.  Or.),  155  S.  W. 
263. 

Cannot  show  sentence  was  committed. 
Rittenberg    r.    Smith.    214    Mass.    343, 
101    X.    E.    989,    47    L.    R.    A.    (X.    S.) 
215.   n. 
223-67     Proof  must  be  limited  to  con- 
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viction.  Dodds  v.  S.  (Miss.),  45  S.  863, 
statute. 

Not  that  he  has  been  in  jaiL — Bell  v. 
S.,  170  Ala.  16,  54  S.  116. 
223-68     Smith   v.  S.,  159  Ala.   68,  48 
S.  668,  and  how  long  imprisoned. 
224-74:     Bergman  v.  Solomon,  143  Ky. 
681,  136  S.  W.  1010. 
224-75     Ward  v.  S.  (TeH.  Cr.),  146  S. 
W.  931. 

224-76  Keeton  v.  S.,  59  Tex.  Cr.  316, 
128  S.  W.  404. 

In  some  states  witness  may  not  be 
asked  if  he  has  been  indicted.  Eoss 
V.  S.,  139  Ala.  144,  36  S.  71S;  Watson 
V.  S.,  155  Ala.  9,  46  S.  232;  Howard 
V.  C,  110  Ky.  356,  61  S.  W.  756;  Pen- 
nington V.  C,  21  Ky.  L.  K.  542,  51 
S.  W.  818;  Missouri,  etc.  R.  Co.  v. 
Cteason,  101  Tex.  335,  107  S.  W.  527, 
over.  Carroll  V.  S.,  32  Tex.  Cr.  431,  24 
S.  W.  100,  40  Am.  St.  786. 
225-82  Johnson  v.  S.  (Tex.  Cr.),  153 
S.  W.  875. 

225-84  P.  V.  Wright,  133  App.  Div. 
133,  117  N.  Y.  S.  441,  if  witness  tes- 
tified on  subject.  Contra,  Smith  v.  S., 
159  Ala.  68,  48  S.  668;  S.  v.  Bryant, 
97  Minn.  8,  105  N.  W.  974,  §6841  Gen. 
Stats.  1894;  Smith  v.  S.,  3  Okla.  Cr. 
629,  108  P.  418. 

226-87  Peters  v.  S.,  124  Ga.  80,  52 
S.  E.   147. 

Witness  in  criminal  case  cannot  tes- 
tify of  his  character  for  truth  and 
A'eracity.  Glass  v.  S.,  147  Ala.  50,  41 
S.  727. 

226-89  Eedmond  l^  S.,  4  Ala.  App. 
190,  59  S.  181;  Tilley  v.  S.,  167  Ala. 
107,  52  S.  732;  Graham  v.  S.,  57  Tex. 
Cr.  104,  123  S.  W.  691;  Dunlap  i'.  S., 
50  Tex.  Cr.  504,  98  S.  W.  845  (for  truth 
or  honesty). 

Where  grand  jurors  may  be  required 
to  disclose  testimony  of  witnesses  one 
juror  may,  in  contradiction  of  the  tes- 
timony of  another,  -testify  testimony 
given  in  court  corresponded  with  that 
before  the  jury.  Kennedy  v.  C,  33  Kv. 
L.  R.  83,  109  S.  W.  313. 
226-90  Carter  t:  S.,  145  Ala.  679,  40 
S.  82  Earle  v.  S.,  1  Ala.  App.  183,  56 
S.  32;  Title  Ins.  &  T.  Co.  v.  Ingersoll, 
153  Cal.  1,  94  P.  94;  S:  v.  Cato,  116 
La.  195,  40  S.  633;  Weitzel  v.  Fowler, 
143  Mich.  700,  107  N.  W.  451;  Milan 
Bk.  i\  Richmond,  235  Mo.  532,  139  S. 
W.  352;  P.  V.  Kinney,  202  N.  Y.  389, 
95  N.  E.  756;  Missouri,  etc.  R.  Co.  V. 
Burk  (Tex.  ^iv.),  162  S.  W.  457;  Pratt 
V.  S.,  53  Tex.  Cr.  281,  109  S.  W.   138; 


Smith  V.  S.,  51  Tex.  €r.  137,  100  S.  W. 
924;  Casey  v.  S.,  50  Tex.  Cr.  392,  97 
S.  W.  496;  McKnight  V.  S.,  50  Tex. 
Cr.  252,  95  S.  W.  1056;  Green  v.  S., 
49  Tex.  Cr.  238,  90  S.  W.  1115;  Western 
U.  Tel.  Co.  V.  Tweed  (Tex.  Civ.),  138 
S.  W.  1155. 

Testimony  cannot  be  ' '  bolstered, ' '  when 
there  was  no  effort  made  to  impeach 
her,  by  contradictory  statements,  repu- 
tation for  truth  and  veracity,  or  other- 
wise. Oldham  v.  S.,  63  Tex.  Cr.  527, 
142  S.  W.  13. 

227-91  Competency  of  assailing  evi- 
dence is  immaterial  to  the  right  to  of- 
fer sustaining  evidence.  Party  assailed 
is  not  bound  to  move  such  evidence  be 
stricken  out  or  its  purpose  and  effect 
be  limited.  S.  v.  Speritus,  191  Mo.  2i, 
90  S.  W.  459. 

Attack  may  be  anticipated  where  pred- 
icate laid  and  sustaining  evidence  of- 
fered before  impeaching  witnesses  have 
testified.  Harris  v.  S.,  49  Tex.  Cr.  338, 
94  S.  W.  227. 

228-94  Inman  r.  Co.,  146  Fed.  449, 
76  C.  C.  A.  659;  Southern  R.  Co.  i: 
Hobbs,  151  Ala.  335,  43  S.  844;  Bir- 
mingham, etc.  R.  Co.  V.  Ellard,  135  Ala. 
433,  33  S.  276;  Title  Ins.  &  T.  Co.  v. 
Ingersoll,  153  Cal.  1,  94  P.  94. 
Deponent  who  has  admitted  in  a  second 
deposition  making  of  mistake  in  a  prior 
one  may  not  be  sustained  by  proof  of 
statements  corroborative  of  later  depo- 
sition. Breeden  v.  Martens,  21  S.  D. 
357,  112  N.  W.  960. 

228-95  Brown  v.  S.,  52  Tex.  Cr.  267, 
10'6  S.  W,  368  (variance  in  testimony 
of    witness);    Myers    v.    S.    (Tex.    Cr.), 

101  S.  W.  1000;  Chesapeake  &  O.  R. 
Co.  V.  Fortune,  107  Va.  412,  59  S.  E. 
1095. 

228-96     Eeavely  v.  Harris,    239    111. 
526,  88  N.  E.  238  (if  counsel  refuses  to 
state  purpose  of  evidence) ;   Warren  v. 
S.,  51   Tex.  Cr.  598,  103  S.  W.  888. 
229-97     Harris  v.  S.,  49  Tex.  Cr.  338, 
94  S.  W.  227;  Warren  V.  S.,  supra. 
Wherever   contradictory   or   apparently 
contradictory  statements  of  witness  are 
proved,    his    reputation    for    truth    and 
veracity  may  be  shown.     Dunlap  v.  S., 
50  Tex.  Cr.  504,  98  S.  W.  845. 
229-98     Harris  v.  S.,  49  Tex.  Cr.  338, 
94  S.  W.  227. 
229-99     Corpus  v.  S.,  51  Tex.  Cr.  315, 

102  S.  W.  1152. 

230-5  Kennedy  v.  C,  33  Ky.  L.  R. 
83,  109  S.  W.  313;  Harris  v.  S.,  supra. 
231-13     Veracity  of  impeaching  wit- 
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ness  cannot  be  gone  into.  Graham  v. 
8.,  o7  Tex.  Cr.  104,  123  S.  W.  691. 
231-14  Hopkins  v.  S.  (In<l.),  102  N. 
E.  Sol;  Ilicks  v.  S.,  1G.5  Ind.  -140,  75 
N.  E.  641;  liinshaw  i:  S.,  147  Ind.  334, 
372,  47  N.  E.  157;  Bowman  v.  Blanken- 
ship,  165  N.  C.  519,  81  S.  E.  746;  Arm- 
field  V.  R.  Co.,  162  N.  C.  24,  77  S.  E. 
963;  Allrod  v.  Kirkman,  160  N.  C.  392, 
76  S.  E.  244;  Nortluutt  r.  S.  (Tex. 
Cr.),  158  S.  W.  1004;  Bosley  v.  S. 
(Tex.  Cr.),  153  S.  W.  S7S;  Foster  v. 
S.  (Tex.  Cr.),  150  S.  W.  936;  ILardin 
V.  S.,  55  Tex.  Cr.  631,  117  S.  W.  974, 
123  S.  W.  613;  Rice  r.  S.,  51  Tex.  Cr 
255,  103  S.  \V.  1156;  Casey  r.  S.,  50 
Tex.  Cr.  392,  97  S.  W.  496;  Davis  v. 
Davis,  44  Tex.  Civ.  £38,  9S  S.  W.  198; 
Aetna  Ins.  Co.  r.  Eastman,  95  Tex. 
34,  64  S.  W.  863;  St.  Louis  S.  R.  Co.  r. 
Irvine  (Tex.  Civ.),  89  S.  W.  428; 
Craven  v.  S.,  49  Tex.  Cr.  78,  90  S.  W. 
311;  Franklin  r.  S.  (Tex.  Cr.),  88  S.  W. 
357.  See  Richard  Cocke  &  Co.  t'. 
Develop.  Co.  (Tex.  Civ.),  168  S.  W. 
OSS. 

"When  one  seeks  to  impeach  a  witness, 
then  his  statements  made  at  the  time 
of  or  shortly  after  the  occurrence  are 
admissible  to  sujiport  his  testimony  in 
the  trial,  if  it  does  do  so.''  Williams 
V.  S.  (Tex.),  148  S.  W.  763;  Dickson 
V.  S.  (Tox.  Cr.),  146  S.  W.  914;  Lewis 
l\  S.,  64  Tex.  Cr.  490.  142  R.  W.  875. 
"Testimony  of  this  character  is  known 
as  evidence  of  a  consonant  statement; 
and  this  may  be  defined  as  a  prior 
declaration  of  a  witness  whose  testi- 
mony has  been  attacked,  and  whoso 
credibility  stands  impeached  which, 
considering  tlie  impeacliment,  the  court 
will  allow  to  bo  proved  by  the  per- 
son to  whom  the  declaration  was  made, 
in  order  to  support  the  credibility  of 
the  witness,  and  which,  but  for  the 
existence  of  such  impeachment,  would 
ordinarily  be  excluded  as  hearsay.  To 
sustain  the  admission  of  such  declara- 
tions, the  impeachment  must  jd.-iinly 
api>car,  and  must  go  to  the  credibility 
of  the  witness."  Lyke  r.  R.  Co.,  236 
Pa.  38,  84  A.  .595.  "The  court  further 
said:  "To  a  considerable  extent  the 
admission  of  such  testimony  is  a  matter 
to  be  decided  in  each  case  by  the  trial 
.iudge  in  the  exercise  of  a  wise  dis- 
cretion, and  depends  largely  upon  the 
character  and  degree  of  impeachment 
indulged  in  by  the  opposite  party.  Here 
the  jury  had  the  testimony  of  numer- 
ous   witnesses    for    the     defendant     to 


declarations  by  the  plaintiff  contrary 
to  his  evidence  given  at  the  trial,  and 
this  with  the  other  impeachments,  de 
spite  the  assertion  of  counsel  for  the 
defense,  in  objei-ting  to  the  rebuttal 
testimony,  that  he  did  not  so  intend, 
could  well  be  taken  as  conveying  the 
charge  that  the  plaintiff's  testimonv 
was  not  the  story  told  by  him  from 
the  time  of  the  accident,  but  one  ron- 
cocted  for  the  purpose  of  the  trial,  or 
what  is  known  in  the  law  as  a  recent 
fabrication.  Therefore  the  trial  judge 
was  within  his  right  in  permitting  the 
plaintiff  to  show  that  his  testimony  at 
the  trial  was  consistent  with  his  dec- 
larations made  a  few  minutes  after  the 
accident  and  years  before  the  suit  was 
brought.  Whether  or  not  the  declara- 
tions then  m;ido  were  for  the  purpose 
of  putting  him  in  a  position  subse- 
quently to  bring  suit  against  the  de- 
fendant was  for  the  jury  to  consider 
in  passing  upon  the  weight  of  the  e\'i- 
dence." 

Only  so  much  of  prior  statements  a3 
have  been  contradiited  are  .Tdnii>;sil>le, 
and  they  only  for  purpose  of  affecting 
credibilitv.  Hicks  V.  S.,  165  Ind.  440, 
75  X.   K.  641. 

Qualified  rule. — In  some  jurisdictions 
admissibility  of  prior  consistent  state- 
ments depends  upon  existence  of  con- 
tention evidence  is  a  recent  fabrica- 
tion. Driggers  r.  U.  S.,  21  Okla.  60.  95 
P.  612,  discussion  of  cases. 
232-16  Bowman  V.  Blankrnship,  165 
N.  (".  519.  81  S.  E.  746;  Armfield  r.  R. 
Co.,  162  N.  C.  24.  77  S.  E.  963;  Crn\on 
r.  S.,  49  Tex.  Cr.  78.  90  .R.  W.  311; 
Hudson  r.  S.,  49  Tex.  ("r.  24,  90  S.  W. 
177;  Burch  V.  S.,  49  Tex.  Cr.  13,  90 
S.  W.  168. 

232-17  Bowman  r.  Blankenship,  su 
pra;  Armfield  /'.  R.  Co.,  su|ir.n. 
232-18  Bowman  r.  Blankenship,  16.3 
N.  C.  519,  81  S.  E.  746;  Armfield  r.  R. 
Co.,  162  N.  C.  24,  77  S.  E.  963.  Contra. 
Lannsa  r.  S.,  109  ^fd.  602,  71  A.  105S. 
233-20  P.  r.  Wright,  4  Cal.  .\i>p.  704, 
89  P.  364;  P.  r.  Turner,  1  Cal.  App. 
420,  82  P.  397;  Turner  r.  S..  131  Ca. 
761,  63  S.  E.  294;  Cook  r.  S.,  124  Ga. 
653,  53  S.  E.  104;  Atlanta,  etc.  R.  Co. 
r.  Strickland,  116  Ga.  4.19,  42  S,  E. 
864;  McBrido  r.  R.  &  E.  Co.,  125  Ga. 
515,  54  S.  E.  674;  Marengo  C.  Eiohler. 
245  Til.  47,  91  N.  E.  758;  C.  F.  Tucker. 
189  Mass.  457,  76  \,  E.  127;  S.  r 
Burgess  (Mo.),  168  S.  W.  740;  Zuckr- 
man  r.  R.  Co..  117  App.  Div.  37S.   m: 
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N.  Y.  S.  641;  Cincinnati  T.  Co.  V. 
Stephens,  75  O.  St.  171,  79  N.  E.  235; 
Williams  r.  Lumb.  Co.  (Tex.  Civ.),  136 
S.  W.  11S2;  S.  V.  Turley  (Vt.),  88  A. 
562. 

234-23     Zuckerman    v.    E.     Co.,     117 
App.  Div.  378,  102  N,  Y,  S.  641. 
235-25     Extension    of    rule    not    fav- 
ored.    0.  V.  Tucker,  189  Mass.  457,  76 
N.  E.  127. 

235-26  Hudson  v.  Slate,  53  Tex.  Civ. 
453,  117  S.  W.  469. 

Extension  of  rule  opposed. — C.  v.  Tuck- 
er, supra. 

236-28  White  v.  S.,  57  Tex.  Cr.  196, 
122    S.   W.   391. 

236-29  P.  V.  Katz,  154  App.  Div.  44, 
139  N.  Y.  S.  137;  Holmes  v.  S.  (Tex. 
Cr.),  156  S.  W.  1172;  Gusemano  V.  S. 
(Tex.  Cr.),  155  S.  W.  217;  Ft.  Worth, 
etc.  R.  Co.  V.  Matchett  (Tex.  Civ.),  152 
S.  W.   1113. 

237-32  Corpus  v.  S.,  51  Tex.  Cr.  315, 
102   S.  W.  1152. 

237-34  S.  V.  Pace,  159  N.  €.  462,  74 
S.  E.  1018. 

238-37  Watson  v.  S.,  155  Ala.  9,  46 
S.  232;  Graham  v.  S.,  153  Ala.  38,  45 
S.  580;  Bell  v.  Aiken,  1  Ga.  App.  36, 
57  S.  E.  1001;  S.  v.  Puller,  130  La. 
249,  57  S,  906;  S.  v.  Christopher,  134 
Mo.  App.  6,  114  S.  W.  549;  Browning 
V.  R.  Co.,  118  Mo.  App.  449,  94  S.  W. 
315;  Warfield  v.  E.  Co.,  104  Tenn.  74, 
55  S.  W.  304,  78  Am.  St.  911;  La  Fol- 
lette  Co.  V.  Minton,  117  Tenn.  415,  101 
S.  W.  178,  11  L.  E.  A.  (N.  S.)  478; 
Whittlesey  v.  S.  (Tex.  Cr.),  167  S.  W. 
345;  Missouri,  etc.  E.  Co.  v.  Adams 
(Tex.  Civ.),  114  S.  W.  453;  Missouri, 
etc.  E.  Co.  V.  Dumas  (Tex.  Civ.),  93 
S.  W.  493;  Harris  r.  S.,  49  Tex.  Cr 
838,  94  S.  W.  227. 

239-42  Inquiry  must  be  as  to  "gen- 
eral character,"  and  not  "character 
merelv."  Southern  R.  Co.  v.  Hobbs, 
151  Ala.  335,  43  S.  844. 
240-43  Haywood  v.  S.,  12  Ga.  App. 
240,  76  S.  E.  1077;  S.  v.  Gibson,  83 
S.  C.  34,  64  S.  E.  607,  uncontradicted 
evidence  of  good  moral  character  ren- 
ders it  harmless  to  exclude  testimony 
as  to  whether  witness  would  believe 
defendant  under  oath. 
240-44  Mayhew  v.  S.  (Tex.  Cr.),  155 
S.  W.   191. 

Letter  from  a  third  party,  shown  de- 
fendant at  time  plaintiff  made  the 
variant  statement,  is  admissible  to 
show  improbability  of  his  making  such 
statement  in  contradiction  of  terms  of 


letter,  Davis  r.  Farwell,  SO  Vt.  166, 
67  A.  129. 

240-45     S.  V.  Speritus,  191  Mo.  24,  90 
S.    W.    459;    Missouri,    etc.    E.    Co.    v. 
Adams   (Tex.  Civ.),  114  S.  W.  453. 
242-51     Shields  v.   Conway,   133  Ky. 
35,  117  S.  W.  340. 

243-54  Missouri,  etc.  E.  Co.  v.  Du- 
mas (Tex.  Civ.),  93  S.  W.  493. 
243-57  Southern  R,  Co.  v.  Hobbs,  151 
Ala.  335,  43  S.  844  (what  witness 
"thought"  about  another's  character, 
immaterial) ;  S.  v.  Stewart,  6  Pcnne. 
(Del.)  435,  67  A.  786;  Lee  v.  Andrews, 
151  Mich.  5,  114  N.  W.  672;  P.  v.  Tur- 
ney,  124  Mich.  542,  83  N.  W.  273. 
244-59  Negative  testimony  is  com- 
petent by  witness  who  has  known  as- 
sailed witness  for  a  long  time.  Spen- 
cer V.  S.,  132  Wis.  509,  il2  N.  W.  402. 
244-61  P.  V.  Wright,  4  Cal.  App.  704, 
89  P.  364,  cross-examination  proper 
though  state  announced  it  would  not 
attack  defendant's  character. 
244-62  Sustaining  evidence  received 
up  to  beginning  of  argument.  Neill  V, 
S.,  49  Tex.  €r.  219,  91  S.  W.  791, 
statute. 

245-63  Lay  v.  Fuller,  178  Ala.  375, 
59  S.  609;  Wynne  V.  S.,  155  Ala.  99, 
46  S.  459;  Strickland  v.  S.,  151  Ala. 
31,  44  S.  90;  Maloy  v.  S.,  52  Fla.  101, 
41  S.  791;  Hudgins  V.  S.,  7  Ga.  App. 
785,  68  S.  E.  336;  Sebree  v.  Sogers,  31 
Ky.  L.  E.  476,  102  S.  W.  841;  Malinow- 
ski  V.  E.  Co.,  154  Mich.  104,  117  N.  W. 
565;  Yalovitz  v.  Sehutz,  115  N.  Y.  S. 
1080. 

246-64  Jones  v.  S.,  145  Ala.  51,  40 
S.  947;  Benjamin  v.  S.,  148  Ala.  671, 
41  S.  739;  St.  Louis  S.  E.  Co.  v. 
Hutchison,  79  Ark.  247,  96  S.  W.  374; 
Georgia  E.  &  B.  Co.  v.  Andrews,  125 
Ga.  85,  54  S.  E.  76;  Godair  v.  Bk.,  225 
HI.  572,  80  N.  E.  407;  Chicago,  etc. 
Co.  V.  Jennings,  217  HI.  494,  75  N.  E. 
560;  Bennett  V.  Susser,  191  Mass.  329, 
77  N.  E.  884;  Cullen  v.  Co.,  128  App. 
Div.  36fl,  112  N.  Y.  S.  934;  S.  v.  Trail, 
59  W.  Va.  175,  53  S.  E.  17. 
247-69  Chandler  v.  S.,  124  <?a.  821, 
63  S.  E.  91;  S.  v.  Wells,  33  Mont.  291, 
83  P.  476. 

247-70  Olson  v.  Eiee,  140  la.  630, 
119  N.  W.  84. 

248-71  Hardwick  v.  Hardwick,  130 
Ta.  230,  106  N.  W.  629,  error  to  in- 
struct evidence  of  character  entitled  to 
weight  in  proportion  to  its  nearness  to 
time  in  question. 
248-72     The  Ocracoke,  159  Fed.  552, 
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248-73  Goflair  r.  Bk.,  22.1  111.  .172, 
80  X.  E.  407;  Chi(a<,'o  Citv  R.  Co.  v. 
Rvan,  22.1  111.  2S7,  SO  X.  E.'lll);  FieMs 
f.'R.  Co.,  113  Mo.  App.  642,  88  S.  W, 
134. 

249-74  MoCullouph  v.  SawtcU,  134 
Ga.  .112,  08  S.  E.  89;  Fostor  v.  Cris- 
man  (la.),  144  N.  W.  1021;  Malinowskj 
f.  R.  Co.,  154  Mich.  104,  117  N.  W 
56.1.  Jury  need  not  ])olicvo  beyond 
reasonable  doubt  witness  has  testified 
falsely.  Colbert  v.  S.,  125  Wis.  423, 
104  N.  W.  01.  See  P.  r.  Arnold,  248 
111.  169,  93  N.  E.  786;  Allen  v.  E.  Co., 
14.1  Wis.  263,  129  N.  W.  1094. 
249-75  J.  Hanfock  Ins.  Co.  v.  Pow- 
ell, 116  111.  App.  Ml;  Allen  v.  Ellis,  125 
Wis.  .16.1,  104  N.  W.  739. 


Watson  r.  Co.,  137  Kv.  619,  126  S,  W. 
146;  Sturpis  r.  S.,  2  Okla.  Cr.  362,  102 
P.  57;  ll.'Mdorson  r.  S.,  58  Tex.  Cr. 
5«!1,  126  S.  W.  1133. 
252-86  Illinois  C.  R.  Co.  r.  Johnson 
(Ky.),  115  S.  W.  798;  S.  r.  D'Adame 
(X.  J.),  86  A.  414;  Rowan  V.  S.,  57 
Tex.  Cr.  625,  124  S.  W.  COS. 
252-87  Stark  v  Burke,  131  la.  684, 
109  N.  W.  200;  Puivear  r.  S.,  56  Tex. 
Cr.  231,  lis  S.  W.  1042;  Bluestein  V. 
Collins  (Tex.  Civ.),  103  S.  W.  6S7. 
Waiver  does  not  result  from  failure  to 
ask  instruct  ion  when  testimony  re- 
ceived. Walsh  r.  Co.,  120  App.  Div. 
229,  no  N.  Y.  S.  523. 
252-88  Harris  r.  S.,  49  Tex.  Cr.  338, 
94    S.    W.    227;    Franklin    r.    S.    (Tex. 


249-76     Godair   f.    Bk.,   225   111.   572,    Cr.),  SS  S.  W.  357. 


SO  X.  E.  407,  testimony  of  witnesses  for 
one  pnrty  must  not  bo  singled  out. 
Improper  in.stniction. — Jefferson  r.  S., 
li'2  Miss.  174,  .19  S.  8. 
Impeached  witness  is  not  to  be  be- 
lieved because  testimony  corroborated 
bv  uninipeached  witnesses.  Olson  i". 
Rice,  140  la.  630,  119  X.  W.  84. 
249-77  Atlantic  C.  L.  R.  Co.  r.  Odum, 
5  Ga.  App.  7S0,  63  S.  E.  1126;  Coles 
r.  Goles,  130  Kv.  349,  113  S.  W.  417; 
Hut(diins  I'.  Murphv,  146  Mich.  621,  110 
X.  W.  52;  Hobbs  r.  Blancdiard,  75  X.  H. 
73,  70  A.  10S2;  Walsh  r.  Co.,  126  App. 
Div.  229,  110  X.  Y.  523;  Brown  r.  S., 
65  Tex.  Cr.  9,  114  S  W.  820;  Frank- 
lin r.  S.  (Tex.  Cr.),  88  S.  W.  357;  Am. 
L.  Co.  V.  Whitlock,  109  Va.  238,  63 
S.   K.  991. 

The  office  of  impeaching  testimony  is 
to  break  the  effect  only  of  dauia^inji 
evidence.  Antur  v.  S.  (Tex.  Cr.),  147 
S.  W.  234. 

250-78  Mass  v.  S.,  59  Te.x.  Cr.  390, 
IL'S  S.  W.  394. 

Conviction  not  sustained  on  previous 
tostiiiiony  contradictory  to  that  j^iven 
(in  trial.  Thoiiii>son  V.  S.,  57  Tex.  Cr. 
408,  123  S.  W.  593. 

251-80  Competency  of  testimony, 
not  nft'ected  bv  proof  of  variant  st^nte- 
ments.  Fuhry  r.  R.  Co.,  23!»  111.  548, 
«8   X.   E.   221. 

251-81  Watson  r.  R.  Co.,  137  Kv. 
619,  129  S.  W.  341;  Thornton  r.  S.,  117 
Wis.  :^P.8,  93  X.  W.  1107. 
^51-8S  Ada  Coal  Co.  v.  Linville,  152 
Kv.  2.  153  S.  W.  21. 
251-85  P.  r.  Corey,  8  Cal.  App.  720, 
07  P.  907;  Kinpsburv  r.  P..  44  Colo 
403.  on  P.  61;  Geor<:ia  R.  &  Elec.  Co 
V.  Cocke,   137   Ga.    720,   74  S.   E.   244; 


252-89  Rollinps  f.  S.,  160  Ala.  82,  49 
S.   329,  on  rerjuest. 

252-90  Court  must  restrict  use  of 
evidence.  Ediuondson  r.  .S.  (Tex.  Cr.), 
110  R.   W.  917. 

252-91  S.  r.  Ilavdcn,  131  Ta.  1.  107 
X.  W.  929;  Ochsner  r.  C,  128  Kv.  761, 
109  S.  W.  326;  Fucston  v.  C,  91  Ky. 
230.  15  S.  W.  177;  Collins  r.  C.  l.>  Ky. 
L.  R.  691,  25  S.  W.  743;  Jones  r.  C, 
22  Kv.  L.  R.  388,  57  S.  W.  472;  Ash- 
craft  r.  C,  24  Kv.  L.  R.  4«^,  68  .S.  W. 
847;  Dun<ran  r.  S.,  135  Wis.  Ml,  115 
N.  W.  3.10;  Thornton  r.  S..  117  Wis. 
338,  93  X.  W.  1107  (immaterial  what 
was  character  of  previous  offense). 
Improper  impeaching  evidence  not 
ground  for  reversal  of  accused  not  af- 
fected. Caples  r.  S.,  3  Okla.  Cr.  72, 
104  P.  493. 

If  record  silent  it  will  be  assumed 
proper  caution  was  piven.  Farmer  C. 
C,  28  Kv.  L.  R.  1168,  91  S.  W.  6S2. 
253-94"  Smith  r.  S.,  90  Ark.  435,  119 
S.  W.  655;  .lames  r.  Co..  10  Cal.  .\pp. 
785,  103  P.  1082;  ^filler  r.  S.,  139  Ga. 
716,  78  R.  E.  181;  Oppenheim  r.  S.,  12 
Ga.  App.  480,  77  S.  E.  652;  Clnrk  v. 
S..  5  Ga.  App.  605,  63  S.  E.  606;  Bart- 
lett  r.  S.  r..  142  Ta.  53S,  119  N.  W. 
729;  S.  1'.  Hill.  135  Ln.  — .  65  S.  763; 
Si>rav  r*.  Avotte.  161  Mich.  593,  126 
X.  W.  630;  Bailev  r.  S..  94  Miss.  863, 
48  S.  227;  S.  r,"  Sebastian.  215  Mo. 
58,  114  S.  W.  522;  Caple  r.  S..  3  Okla. 
Ct.  621,  105  P.  681;  R.i!ci.jh  r.  S. 
(Tex.  Cr.),  168  S.  W.  lO'd;  IT.ilev  p. 
S..  59  Tox.  Cr.  338.  128  8.  W.  1133; 
Gulf,  etc.  R.  Co.  r.  TTavs.  40  Tex.  Civ. 
162,  SO  S.  W.  29;  Xorfolk  &  W.  R. 
Co.  r.  Spencer.  104  Va.  657,  12  S.  E. 
310.      See   Bowlegs   r.   S.,   9   Okla.   Cr. 
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69    130   P.   824.     Comp.   Chaet  v.  Gold-  i  of  emission.     Latter  inferred  from  cir 

berg,    110    N.    Y.    S.    817.      Exceptional  cumstanoes.    S,  v.  Judd,  132  la.  296,  lOf 

recognized.     Hanson  V.  Bailey,  96  Minn,  j  N,  W.  892. 

274,  104  N.  W.  969;  Cairns  r.  Keith,  50 

Minn.  32,  52   N.  W.   267;   Bankers'   M. 

O.  Assn.  V.  Kachod,  128  App.  Div.  307, 

112  N.  Y.  S.  740. 

Nor  to  seaire  continiiance. — Fletcher  v. 

S.    (Tex.    Cr.),    153    S.    W.    1134.      See 

Raleigh    r.    S.    (Tex.    Cr.),    168    S.    W. 

1050;   Cole  r.  S.   (Tex.  Cr.),  156  S.  W. 

929. 
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INCEST 
Declarations  of  prosecutrix,  255-9. 
254-1     Skidmore    v.    S.,    57    Tex.    Cr. 
497,    123    S.    W.    1129,    though    accused 
attacked  her   chastity. 
Relationship    of   father    and    daughter 
excludes   presumption   of  improper   con- 
duct between  them  arising  from  proof 
of    circumstances.      S.    V.    Hembree,    54 
Or.  463,  103  P.  1008. 
255-2     Vickers    v.   S.    (Tex.  Cr.),   154 
S.  AV.  578,  opinion  evidence. 
255-3     Skidmore    v.    S.,    57    Tex.    Cr. 
497,  123  S.  W.  1129,  competent  to  rebut 
evidence  showing  birth  of  child. 
Reason  of  husband    for    marrying    fe- 
male   whom    he    knew    to    be    pregnant 
admissible  as  bearing    on    question    of 
his  paternity  of  child.     Harris  v.  S.,  64 
Tex.   Cr.  594,  144  S.  W.   232. 
255-6     S.  v.  Burt,  17  S.   D.  7,  94  N. 
W.  409,  under  statute  forbidding  wife 
to  testify  against  husband  without  con- 
sent, except  when  crime  committed  by 
him  against  her. 

255-S     Pridemore    r.    S.,    53    Tex.    Cr. 
620,  111  S.  W.  155. 

Not  conclusion  for  prosecutrix  to  tes- 
tify that  accused  had  "sexual  inter- 
course" with  her.  Details  may  be 
elicited  on  cross-examination.  Straub 
V.  S.,  5  O.  C.  C.  (N.  S.)  529. 
Consent  of  female  or  lack  of  it  im- 
material. McCaskill  V.  S.,  55  Fla.  117, 
45  S.  843;  S.  v.  Freddy,  117  La.  121, 
41  S.  436;  Straub  f.  S.,  5  O.  C.  C. 
(N.  S.)  529;  S.  V.  Winslow,  30  Utah 
403,  85  P.  433;  S.  r.  Aker,  54  Wash. 
342,  103  P.  420  (and  so  of  means 
used). 

Conspiracy  of  prosecutrix    and    others 
to    bring    about    commission    of    offense 
cannot   be    shown.      S.    r.   Eennick,    127 
Ta.  294,  103  N.  W.  159. 
Completion  of  sexual  act  obviates  proof 


Dying  declarations  of  woman  inadmis- 
sible.— P.  V.  Stison,  140  Mich.  216,  103 
N.  W.  542. 

Flight  and  conveyance  of  property  by 
defendant  shown.  Skidmore  v.  S.,  su- 
pra. 

255-9  Burford  v.  S.  (Tex.  Cr.),  151 
S.  W.  538;  Jordan  r.  S.,  62  Tex.  Cr.  388, 
137  S.  W.  114;  Jordan  v.  S.,  59  Tex. 
Cr.  208,  128  S.  W.  139;  Pate  r.  S.  (Tex. 
Cr.),  93  S.  W.  556  (though  consent  giv- 
en  unwillingly). 

Evidence  sufficient. — P.  v.  Smith,  2S 
Cal.  App.  382,  138  P.  107;  S.  v.  Russell, 
64  Or.  247,  129  P.  1051;  Vickers  v.  S. 
(Tox.  Cr.),  154  S.  W.  578. 
Voluntary  confession  sufficient  eor- 
toboration.  Knowles  v.  S.  (Ark.),  168 
S.  W.  148. 

"Certainly  so  long  as  the  condition  of 
minority  existed  the  immaturity  of  the 
prosecutrix  could  be  taken  into  account 
as  throwing  some  light  on  the  question 
of  her  voluntary  consent."  S.  V.  Heft, 
155  la.  21,  134  N.  W.  950. 
Complaints  by  prosecutrix,  though  not 
part  of  res  gestae,  shown;  proof  should 
not  include  name  of  other  party.  S.  v. 
Winslow,  30  Utah  403,  85  P.  433. 
Declarations  of  prosecutrix,  made  in 
defendant's  absence,  concerning  pre- 
vious intercourse  with  her,  inadmis- 
sible. Peterson  r.  S.,  84  Neb.  76,  120 
N.  W.  1110. 

Sufficiency  of  corroborative  evidence. 
S.  V.  Brown,  209  Mo.  413,  107  S.  W. 
1068;  Smothers  v.  S.,  81  Neb.  426,  116 
N.  W.  152. 

256-10  Gaston  v.  S.,  95  Ark.  233, 
128  S.  W.  1033  (if  against  woman's 
will);  Straub  v.  S.,  5  O.  C.  C.  (N.  S.) 
529;  S.  V.  Aker,  54  Wash.  342,  103  P. 
420. 

256-11  P.  V.  Turner.  260  111.  84,  102 
N.  E.  1036;  S.  v.  Rennick,  127  Ta.  294, 
103  N.  W.  159  (absence  of  consent); 
Schwartz  v.  S.,  65  Neb.  196,  91  N.  W. 
190;  Bridges  v.  S.,  80  Neb.  91,  113 
N.  W.  1048. 

256-12  Adams  v.  S.,  78  Ark.  16,  92 
S.  W.  1123  (such  evidence  shows  prob- 
ability of  guilt  and  sustains  evidence 
showing  offense) ;  P.  v.  Turner,  260  111. 
84,  102  N.  E.  1036;  S.  v.  Judd,  132 
la.  296,  109  N.  W.  892  (also  of  undue 
intimacy);  S.  r.  Heft,  155  la.  21,  134 
N.   W.  950;   S.   i\  Pruitt,   202   Mo.  49, 
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lUO      S,    W.    431     (acts    of    lascivious  '  complainod  of  have  believed  beyond  a 
familiarity   not    amounting    to    offense    reasoual.Ie   doubt   that   it   took    jdace. " 


shown);  S.  v.  Brown,  2u9  Mo.  413,  107 
S.  W.  lOGS  (testimony  need  not  be 
specific  as  to  time,  unless  objection 
is  pointed);  Smothers  r.  S.,  81  Xeb. 
42r,,  116  N.  W.  152;  Ellsworth  r.  S. 
(Okla.  Cr.),  137  P.  ll^^S;  Cowser  v.  S. 
(Tex.  Cr.),  157  S.  W.  75S;  Pridemore  r. 
S..  53  Tex.  Cr.  620.  Ill  S.  W.  155  (famil- 
iaritv).  Contra,  Skidmore  v.  S.,  57  Tex. 
Cr.  -197,  123  S.  W.  1129,  notinfj  that 
Parrctt  r.  S.,  55  Tex.  Cr.  1S2,  115  S. 
"\V.  11S7,  was  ruled  on  authority  of 
P.urnetl  v.  S.,  32  Tex.  Cr.  8tj,  22  vS.  W. 
117,  which  was  overruled  in  Clifton  r. 
S.,  4b  Tex.  Cr.  IS,  79  S.  W.  824,  lOS 
.Am.  St.  983,  which  latter  was  followed 
in  cases  referred  to. 
2rJG-13  S.  V.  Heft,  155  la.  21,  134 
X.  \V.  950. 
257-15     Barrett  r.  S.,  55  Tex.  Cr.  182, 

115  S.   W.   1187. 

257-16  Quaere  S.  v.  Ileft,  155  la. 
21.  131  ^^  W.  950. 

257-17  P.  r.  Stison,  140  Mi.h.  216, 
l(t3  N.  W.  542  (pregnancy);  S.  r.  Win- 
slow,  30  Utah  403,  85  P.  433  (expert 
testimony  based  on  examination  made 
Boon  after  offense). 

Exhibition  to  jury  of  child  to  show 
nscmlilance  is  jnoper.  S.  r.  Kussell,  64 
Or.  247,  129  P.  1051. 
Birth  of  child  to  prosecutrix  proved 
(Barrett  r.  S.,  55  Tex.  Cr.  182,  115 
S.  W.  1187),  though  married  at  time 
of  birth.     Smothers  V.  S.,  81   Xeb.  426, 

116  N.  W.  152. 

Birth  of  child  admissible. — Jordan  v. 
s..  I.-2  T.-X-.  cv.  n^s.  m:  s.  \v.  III. 

Prosecutrix  allowed  to  testify  that  she 
Iiail  .'i  child  wlu'ie  from  the  con<lition 
of  the  evidence  the  jury  would  infer 
that  her  testimony  would  liave  been 
against  the  state  on  this  point.  Tlarris 
r.  S..  (if  Tex.  Cr.  594.  1  I  I  S.  W.  232. 
"It  Is  tnie  that,  in  view  of  the  tes- 
timony of  (he  prosecutrix  tli.it  slie  hatl 
no  intercourse  with  any  other  man 
than  her  father,  a  doubt  as  to  tlie  pa- 
ternity of  the  child  might  give  rise  to 
a  doubt  by  necessary  inference  as  to 
the  general  truthfiilness  of  the  testi- 
mony of  the  prosecutrix,  but  such  a 
doubt  would  not  necessarily  result  in 
an  acquittal.  The  jurors  might  believe 
that  in  this  one  respect  the  prosecutrix 


S.  r.  Heft,  155  la.  21,  134  X.  W.  950. 
258-18  P.  V.  Stison,  140  Mich.  216, 
103  X.  W.  542;  Pridemore  r.  S.,  53  Tex. 
Cr.  620,  111  S.  W.  155;  S.  r.  Manlev, 
82  Vt.  556,  74  A.  231. 
Defendant's  confession  shown  as  sub- 
stantive evidence,  thougli  denied  bv 
him.  P.  r.  Block,  120  Ar.p.  Div.  364. 
105   N.   Y.   S.   275. 

Mother  of  prosecutrix  must  be  lawful 
wife  of  defen.lant.  Hamilton  r.  S. 
(Tex.  Cr.),   153   S.   W.  331. 

258-19  Knowledge  of  relationship  no 
element  of  crime.  S.  r.  Ju.ld,  132  la. 
296,  109  X.  W.  892;  S.  r.  Kennick,  127 
la.  294,  103  X.  W.  159.  Otherwise 
under  statutes.  S.  r.  Winslow,  30  Utah 
403,  85  P.  433. 

258-20  Affirmative  proof  essential; 
witness'  unrlerstanding  as  to  existence 
of  fact  essential  to  validity  of  mar- 
riage relied  on  to  establish  relationship 
inadmissible.  Harvill  v.'  S.,  54  Tex, 
Cr.  426,  113  S.  W.  283. 
258-21  S.  r.  Judd,  132  la.  296,  109 
X.  W.  892;  Wadkins  r.  S.,  58  Tex.  Cr. 
110,  124  S.  W.  959, 

259-22  Relationship  of  daughter  in- 
ferred from  long  residence  with  one 
whom  she  haldtually  adilresseil  as 
mother,  and  that  of  uncle  from  fre- 
quent reference  to  him  as  such  by  ac- 
cused, and  of  the  mother  in  her  pres- 
ence as  brother.  vS.  r.  Judd,  132  la. 
296.  109  X.  W.  892. 

Where  it  appears  that  defendant  had 
been  married  prior  to  marriage  to  the 
rjiother  of  j'rosecutrix  it  must  also  be 
proved  that  first  marriage  had  been 
ieirallv  dissolved.  Vickers  r.  S.  (Tex. 
Cr.),  'l54  S.  W.  57S;  Burford  r.  S. 
(Tex.  Cr.),  151  S.  W.  538. 
Defendant's  confession  in  presence  of 
his  wife  and  daugliter  not  a  confiden- 
tial communication  within  Code  Cr. 
Pro.,  1911.  art.  794.  Cowser  c.  S.  (Tex. 
Cr.),  157  S.  W.  758. 

Mere  proof  that  female  was  his  niece 
not  sullicient.  Blalack  r.  S.  (Tex.  Cr.), 
162   S.   W.  865. 

250-211  >rarriage  license  and  return 
admissible  without  other  proof  than 
party  who  performcij  ceremony  waa 
public    oflicer     except     designation     fob 


testified    fals<>Iy,    and    yet    in    view    of  j  lowing   his   signature.      Baker  C.  S.,   56 
the  corroboration  as  to  tho  transaction  I  Tex.  Cr.  IG,  US  S.  W.  542. 
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Judicial  notice,  262-1;  Capacity  to  com- 
mit sexual  crime,  265-14. 
363-1  Tennessee  C,  I.  &  E.  Co.  v. 
Crotwell,  156  Ala.  304,  47  S.  64;  Stand- 
ard F.  Co.  V.  Holmstrom  (Ind.  App.), 
104  N.  E.  872;  Phillips  v.  Williams 
(Kv.),  114  S.  W.  1191;  Byrnes  v.  Byrnes, 
126  App.  Div.  619,  111  N.  Y.  S.  72; 
Eice  V.  Euble,  39  Okla.  51,  134  P.  49. 
Proof  must  be  clear  and  conclusive. 
McCauly  r.  Grim  (Ya.),  79  S.  E.  1041, 
Evidence  held  to  show  plaintiff  was 
not  of  age  when  he  executed  deed. 
Walker  v.  Goodlett,  102  Ark.  383,  144 
S.  W.  189. 

Judicial  notice  that  party  to  action  is 
infant  taken  by  court  appointing  guard- 
ian ad  litem.  Eevnolds  r.  Alderman, 
54  Misc.  73,  103  X."  Y.  S.  863. 
Presumed  girl  of  fourteen  a  child  with- 
in intent  of  statute  concerning  cruelty 
to  children.  Stone  V.  S.,  1  Ga.  App. 
292,  57  S.  E.  992. 

263-4  Crosby  v.  Ardoin  (Tex.  Civ.), 
145  S.  W.  709. 

263-5  See  Bryant  v.  McKinnev,  29 
Ky.  L.  E.  951,  96  S.  W.  809;  Brook 
V.  Kalfon,  58  Misc.  192,  108  N.  Y.  S. 
1102. 

Proof  of  infancy  under  law  of  Mexico. 
See  Banco  DeSonora  v.  Co.,  124  la.  576, 
100  N.  W.  532. 

263-6  Presumed  that  children  under 
twelve  non  sui  juris.  Gerber  V.  Boor- 
stein,  113  App.  Div.  808,  99  N.  Y.  S. 
1091;  Grealish  v.  E.  Co.,  130  App.  Div. 
238,  114  N.  Y.  S.  582.  Contra,  Simkofl 
V.  E.  Co.,  190  N.  Y.  256,  83  N.  E.  15 
(seven  years);  Batchelor  v.  Co.,  131 
App.  Div.  136,  115  N.  Y.  S.  93  (five 
years). 

Not  presumed  in  favor  of  one  who  has 
dealt  with  infant  in  violation  of  law, 
that  latter  was  agent.  P.  v.  McGuire, 
113  App.  Div.  631,  99  N.  Y.  S.  91. 
263-7  S.  V.  risk,  15  N.  D.  589,  108 
N.  W.  485. 

264-9  Presumption  of  innocence  con- 
tinues until  child  is  twelve.  P.  v.  Do- 
Menieo,  45  Misc.  309,  92  N.  Y.  S.  390. 
264-11  Key  v.  S.,  4  Ala.  App.  76,  58 
S.  946;  Eevnolds  V.  S.,  154  Ala.  14,  45 
S.  894;  Beason  v  S.,  96  Miss.  105,  50 
S.  488;  S.  V.  Tincher  (Mo.),  166  S.  W. 
1028;  S.  V.  Fisk,  15  N.  D.  589,  108 
N.  W.  485. 

265-12  Whether  boy  within  three 
months    of    fourteen    had    capacity    to 


commit  manslaughter  question  for  jury. 
S.  V.  Mariano   (E.  I.),  91  A.  21. 

265-14  Eeynolds  v.  S.,  supra;  Single- 
ton V.  S.,  124  Ga.  136,  52  S.  E.  156; 
Beason  r.  S.,  supra;  P.  v.  Squazza,  40 
Misc.  71,  81  N.  Y.  S.  254;  P.  v.  Do- 
menico,  45  Misc.  309,  92  N.  Y.  S.  390; 
S.    V.   Fisk,   supra. 

Physical  capacity  of  boy  under  four- 
teen to  rape  must  be  shown  as  in- 
dependent fact;  rule  applies  to  prosecu- 
tion for  assault  with  intent.  S.  V.  Fisk, 
15    N.   D.   589,   108    N.   W.   485. 

A  plea  of  guilty  by  child  under  twelve 
does  not  overcome  presumption  of  in- 
nocence. P.  V.  Domenico,  45  Misc.  309, 
92  N.  Y.  S.  390, 

267-16  Hampton  r.  S.,  1  Ala.  App. 
156,  55  S.  1018;  Brown  v.  S.  (Ga.  App.), 
78  S.  E.  352;  Scott  v.  S.  (Tex.  Cr.),  158 
S.  W.  814;  Pvron  v.  S.,  €2  Tex.  Cr.  639, 
138  S.  W.  705. 

Infant  under  nine  cannot  be  convicted 
of  perjury  unless  he  understands  tho 
nature  and  illegality  of  the  act.  Smith 
V.  S.  (Tex.'  Or.),  164  S.  W.  838. 
Under  act  relating  to  juvenile  offenders, 
the  issue  of  age  must  be  settled.  Ex 
parte  Winfield  (Tex.  Cr.),  168  S.  W. 
92. 

State  must  show  defendant  under  thir- 
teen understood  nature  and  illegality 
of  particular  act.  Simmons  v.  S.,  50 
Tex.  Cr.  527,  97  S.  W.  1052.  Mere 
proof  of  knowledge  of  right  from 
wrong  insufficient.  Price  V.  S.,  50  Tex. 
Cr.  71,  94  S.  W.  901. 
267-17  Adams  v.  E.  Co.  (W.  Va.), 
SO    S.    E.    1115. 

Child  over  fourteen  presumed  sui  juris. 
Fortune  r.  Hall,  122  App.  Div.  250,  106 
N.  Y.  S.  787. 

Mental  and  physical  capacity  cor- 
responding to  age  of  infant  presumed 
in  action  for  negligence.  Conkey  v. 
Larsen,  173  Tnd.  585,  91  N.  E.  163. 
268-18  Singleton  v.  S.,  124  Ga.  136, 
52  S.  E.  156;  Scott  v.  S.  (Tex.  Cr.), 
158  S.  W.  814. 

Capacity  of  boy  to  understand  and 
avoid  danger  a  subject  for  opinion  evi- 
dence. Sprinkle  V.  Coal  Co.  (W.  Va.), 
78  S.  E.  971. 

Presumed  that  servant  under  fourteen 
does  not  appreciate  risk  of  employment. 
Ghaner  v.  Co.,  85  S.  C.  90,  67  S.  E. 
242.  Person  over  fourteen  presumed 
competent  to  perform  duties  as  servant. 
Burnett  v.  Co.,  152  N.  C.  35,  67  S;  E. 
30.    To  be  conscious  of  danger  and  able 
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to  avoid  voluntary  act.  Baker  v.  E., 
150  N.  C.  5G2,  64  S.  E.  506;  Hairston 
V.  Co.,  66  W.  Va.  324,  66  S.  E.  473. 
Not  presumed  that  infant  of  thirteen 
not  sni  imis.  Loe  r.  Co.,  134  App.  Div. 
123,  ]1S  N.  Y.  S.  S.";2. 
Freedom  from  contributory  negligence 
prosuined  of  chiMrcn  under  seven. 
Baker  v.  R.  Co.,  79  N.  J.  L.  249,  75 
A.  441.  Contributory  nefrli;?enoe  not 
involved  in  injury  to  child  of  six. 
Pascagoula  R.  &  P.  Co.  r.  Brondum,  96 
Miss.  28,  50  S.  97.  Prior  to  fourteen 
presumed  incapacity  to  be  jjuilty  of 
contributory  ne;n:li<.'ence,  which  must  bo 
overcome  by  evidence  th.at  infant  did 
not  exorcise  care  and  discretion  usual 
with  infnnts  of  a  like  apre.  Hazcle- 
Tipfr  r  Dobbins,  145  Ta.  495,  123  X.  W. 
196.  See  infra,  "Master  and  Servant," 
529-95. 

Question  of  capacity  for  jurv.  Single- 
ton r.  8.,  124  r.a.  136,  52  S. 'E.  156. 
260-20  Pearson  r.  White  &  Cochran, 
13  Oa.  App.  117,  7S  S.  E.  864;  Mc- 
Allister V.  Gatlin,  3  Ga.  App.  731,  60 
S.  E.  355;  Mauldin  r.  Universitv,  126 
Oa.  681,  55  S.  E.  922. 
Statutes  not  affecting  proof  of  declara- 
tions of  infants  under  aire  at  which 
they  niay  testify,  their  declarations  be- 
ing part  of  the  res  gestae.  BcalD.  Co. 
r.  f'arr,  85  Ark.  479,  108  S.  W.  1053. 
269-22  Falconer  r.  May  Stern  &  Co., 
165  111.  App.  598;  International  Co.  r. 
Connellv,  206  N.  Y.  188,  99  X.  E.  722; 
Crissom  r.  Beidleman.  35  Okla.  343, 
129  P.  853.  See  Hickman  &  Wells  r. 
McDonald  (Ta.),  145  X.  W.  322;  Starke 
r.  Storm's  Exrs.,  115  Va.  651,  79  S.  E. 
1057. 

Plaintiff  must  show  state,  degree,  con- 
dition in  life  of  infant,  and  his  par- 
ents' failure  to  furnish  alleged  neces- 
sary. ^Mauldin  r.  T^niversitv,  126  Ga. 
68l',  55  S.  E.  922;  Nash  v.  Inman,  L.  R. 
2  K.  B.  (1908)  1. 

Torts.— See  Covault  v.  Nevitt  (Wis.), 
116   X.  W.  1115. 

270-2.1  International  T.  B.  Co.  r.  Do- 
ran,  SO  Conn.  307.  6S  .\.  255;  Malonev 
&  Krntky  v.  Perks.  169  Til.  App.  227; 
T\alconer  v.  Mav  Stern  &  Co.,  16o  111. 
App.  598. 

270-24  Wickham  r.  Torlev,  13G  Ga. 
591,   71    S.   E.    881. 

Certified  copy  of  court  proceedings 
com]>etent  to  show  removal  of  disabilitv 
under  statute.  Ketchuni  t>.  Co.,  155 
Ala.  256,  46  S.  476. 


270-25  Grotjan  r.  Rice,  124  Wis.  253, 
102  X.  W.  551.  See  Farrar  r.  Wheeler, 
145  Fed.  482,  75  C.  C.  A.  386. 
Statements  of  infant's  father  to  third 
persons  of  his  and  his  son's  relations, 
in  absence  of  parties  to  suit,  incom- 
petent on  question  of  emancipation. 
Grotjan  v.  Rice,  124  Wis.  253,  102  X.  W. 
551. 

That   infant   is   receiving   proceeds   of 
labor  docs   not   alone    show    permission 
to  engage  in  Inisiness  from  which  pro- 
ceed   flow.      Southern     C.     O.     Co.     v. 
Dukes,  121   Ga.  7S7,  49  S.  E.  788. 
270-27    Any  act   or   declaration   dis- 
closing clear  intent  suflicicnt.     .'Spencer 
r.  Collins,  156  Cal.  298,  104  P.  320. 
Institution  of  suit  and  plea  of  infancy 
is    sufficient    disaffirmance.       Smoot     c. 
Ryan  (Ala.),  65  S.  828. 
Disaffirmance    must    be    shown    by    un- 
equivocal acts.    Hatton  r.  Co.,  57  Tex. 
Civ.  47S,  123  S.  W.  163. 
271-28     Admission  of  existing  liabil- 
ity must  be  shown;  not  enough  to  prove 
admission  of  existence  of  account.    Lou- 
den Mfg.  Co.  V.  Milmine,  14  Ont.  L.  R. 
(Can.)    532. 

271-30  Ratification  of  contract  by 
retaining  possession  of  proceeds  after 
majority  must  be  shown  by  party  so 
alleging.  Southern  C.  O.  Co.  c.  Dukes, 
121  Ga.  787.  49  S.  E.  788. 
271-31  Freasier  v.  S.  (Tex.  Cr.),  84 
S.  W.  360.  Rule  changeil  bv  statute. 
Moore  r.  S.,  49  Tex.  Cr.  449,"  96  S.  W. 
327. 

271-32  Adult  may  not  testify  to 
matters  occurring  when  he  less  than 
two  vears  old.  P.  r.  Carlin,  194  N.  Y. 
445.  S7  X.  E.  805. 

272-33  S.  r.  Findling,  12.?  Minn. 
41.*^.  in  X.  W.  142.  Spo  Valdez  r.  8. 
(Tex.  Cr.),  160  S.  W.  341. 
272-34  S.  r.  Meyer.  135  la.  507.  113 
N.  W.  322  (child  of  six  competent^; 
S.  r.  Tolla.  72  X.  J.  L.  515,  62  A.  67.'i 
272-3S  Landthrift  r.  S.,  1 10  Ala.  114, 
37  S.  2^7;  Grosbv  r.  S.,  93  Ark.  156, 
124  S.  W.  781;  Warthen  r.  S..  11  Ga. 
App.  151,  74  S.  E.  S'Oi:  P.  r.  Scott.  261 
III.  165,  103  X.  E.  617:  McLain  r.  Chi- 
cago, 127  111.  App.  4^9:  Sokel  r.  P., 
212  Til.  238,  72  X.  E.  3<?2;  S.  r.  Mcver, 
135  T.i.  507,  113  X.  W.  322:  S.  r.  King, 
117  In.  484,  91  X.  W.  7rv<;;  I.Ho  r.  C, 
H<?  Kv.  618,  147  S.  W.  ?S1:  Bright  r. 
C.  120  Kv.  298.  86  S.  W.  527;  Peters 
r.  S.  (Mi»a.\  63  S.  666;  8.  r.  Toll.i, 
72  X.  J.  L.  515,  62  A.  675;  G.  r.  Fur- 
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man,  211  Pa.  549,  60  A.  10S9;  Douglass 
V.  S.  (Tex.  Cr.),  165  S.  W.  933;  Cole 
V.  S.  (Tex.  Cr.),  165  S.  W.  929;  Hunger 
V.  S.,  57  Tex.  Cr.  384,  122  S.  W.  874; 
Freasier  v.  S.  (Tex.  Cr.),  84  S.  W.  360; 
Moore  v.  S.,  49  Tex.  Cr.  449,  96  S.  W. 
327;  North  Tex.  C.  Co.  v.  Bostick  (Tex. 
Civ.),  80  S.  W.  109;  S.  v.  Morasco 
(Utah),  128  P.  571.  See  Matthews  v. 
S.,  96  Miss.  169,  50  S.  561.  And  see 
Birdwell  v.  U.  S.,  4  Olda.  Cr.  472,  113 
P.  205. 

"Nothing  was  said  aljout  this  testi- 
mony, or  the  age  of  the  witness,  be- 
fore verdict;  but  the  point  was  made 
in  the  motion  for  a  new  trial.  If  the 
defendant  had  any  reason  to  believe 
that  the  witness  was  not  qualified,  he 
should  have  suggested  this  to  the  trial 
judge,  either  before  he  was  permitted 
to  testify,  or  by  motion  to  exclude  his 
evidence.  A  defendant  will  not  be 
permitted  to  play  fast  and  loose  with 
the  court.  Courts  are  not  forums  in 
which  to  test  the  relative  adroitness 
and  ingenuity  of  opposing  counsel,  but 
are  organized  to  administer  the  law 
with  fairness  and  impartialitv. "  Smith 
V.  S.,  102  Miss.  330,  59  S.  96. 
274-36  Olson  v.  Olson,  130  la.  353, 
106  N.  W.  758;  Mavs  v.  S.,  58  Tex. 
Cr.  651,  127  S.  W.  546. 
Presumption  that  child  is  incompetent 
by  reason  of  tender  years  may  be  re- 
butted by  showing  his  l^nowledge  of 
oath  and  of  legal  and  moral  penalty 
that  follows  a  known  falsehood.  Gehl 
t\  Brew.  Co.,  156  App.  Div.  51,  141 
N    Y    S    133 

275-37  Gordon  v.  S.,  147  Ala.  42,  41 
S.  847;  Henderson  v.  S.  (Ala.  App.), 
65  S.  721;  S.  v.  Meyer,  135  la.  507,  113 
N.  W.  322  (inability  to  define  "oath" 
and  "testimonv"  not  determinative  of 
capacitv);  Bright  V.  C,  120  Kv.  298, 
86  S.  W.  527;  P.  r.  Washor,  196  N.  Y. 
104,  89  N.  E.  441;  Munger  r.  S.  (Tex. 
Cr.).  122  S.  W.  875;  Gabler  v.  S.,  49 
Tex.  Cr.  623,  95  S.  W.  521. 
Age  at  time  of  event  testified  of  and 
memory  of  it  matters  affecting  only 
weight  of  child's  testimony.  Gordon 
V.  S.,  147  Ala.  42,  41  S.  347. 
275-38  Contra,  Freasier  v.  S.  (Tex. 
Cr.),  84  S.  W.  360. 

275-39     P.  V.  Washor,  196  N.  Y.  104, 
89    N.    E.    441;    North    Texas   C.    Co.   V. 
Bostick   (Tex.  Civ.),  80  S.  W.  109. 
275-41     S.  V.  King,   117  la.   484,   91 
N.  W.  768. 


276-45  "Simmons  v.  S.,  158  Ala.  8,  48 
S.  606;  Jones  v.  S.,  145  Ala.  51,  40 
S.  947;  Crosby  r.  S.,  93  Ark.  156,  124  ^ 
S.  W.  781.  Knowledge  of  nature  of 
oath  more  significant  than  general  in- 
telligence. Young  V.  S.,  122  Ga.  725, 
50  S.  E.  996.  In  Castleberry  v.  S.,  1-35 
Ala.  24,  33  S.  431,  a  witness  of  ei.cht, 
who  stated  that  she  was  made  by  God, 
and  that  if  she  lied  would  go  to  hell, 
was  competent.  And  see  Walker  v,  S., 
134  Ala.  86,  32  S.  703;  Eatman  r.  S., 
139  Ala.  67,  36  S.  16;  Landthrift  v. 
S.,  140  Ala.  114,  37  S.  287;  Trim  r. 
S.  (Miss.),  33  S.  718;  North' Texas  C. 
Co.  V.  Bostwick  (Tex.  Civ.),  80  S.  W. 
109;  Freasier  v.  S.  (Tex.  Cr.),  84  S.  W. 
S60. 

277-46  Clinton  f.  S.,  53  Fla.  98,  43 
S.  312;  Bright  v.  C,  120  Ky.  298,  86 
S.  W.  527;  C.  v.  Furihan,  211  Pa.  549, 
60  A.  1089;  Sancedo  r.  S.  (Tex.  Cr.), 
69  S.  W.  142.  See  Gabler  v.  S.,  49  Tex. 
Cr.  623,  95  S.  W.  521. 
277-48  See  S.  v.  Smith,  203  Mo.  695, 
102  S.  W.  526. 

278-50  Eex  'V.  Armstrong,  15  Ont. 
L.  E.  47;  City  of  Victor  v.  Smilavich, 
54  Colo.  479,  131  P.  392;  S.  V.  Sykes, 
248  Mo.  708,  154  S.  W.  1130;  S.  v.  Con- 
nors, 233  Mo'.  348,  135  S.  W.  444;  Mad- 
den V.  K.  Co.,  76  N.  H.  379,  83  A.  129; 
P.  V.  Washor,  196  N.  Y.  104,  89  N.  E. 
441;  Smith  v.  S.  (Tex.  Cr.),  164  S.  W. 
838;  Freasier  r.  S.  (Tex.  Cr.),  84  S.  W. 
360;  S.  r.  Morasco  (Utah),  128  P. 
571;  Johnson  V.  Co.,  Ill  Va.  877,  69 
S.  E.  1104. 

279-51  Citv  of  Victor  v.  Smilavich, 
54  Colo.  479,  "131  P.  392;  Clinton  v.  S., 
53  Fla.  98,  43  S.  312;  S.  v.  Gregory, 
148  Ta.  152,  126  N.  W.  1109;  S.  v. 
Me.yer,  135  la.  507,  113  N.  W.  322;  S. 
V.  Headley,  224  Mo.  177,  123  S.  W. 
577;  S.  V.  Tolla,  72  N.  J.  L.  515,  62 
A.  675;  C.  v.  Furman,  211  Pa.  549,  60 
A.  1089;  Douglass  V.  S.  (Tex.  Cr.),  165 
S.  W.  933;  Cole  r.  S.  (Tex.  Cr.),  165 
S.  W.  929;  Applebaum  r.  Bass  (Tex, 
Civ.),  113  S.  W.  173;  Freasier  v.  S. 
(Tex.  Cr.),  84  S.  W.  360;  Moore  v.  S., 
49  Tex.  Cr.  449,' 96  S.  W.  327;  Gabler 
V.  S.,  49  Tex.  Cr.  623,  95  S.  W.  521; 
S.  V.  Morasco  (Utah),  128  P.  571;  S. 
V.  Myrberg,  56  Wash.  384,  105  P.  622; 
Eobinson  v.  S.,  143  Wis.  205,  126  N.  W. 
750. 

Insufficient  examination  cause  for  ap- 
pollato  intorfrrerice  (Crosbv  r.  S.,  93 
Ark.  156,  124  S.  W.  781),  though  child 


1050 


I  S.J  I- serins 


Vol  7 


testified  on  previous  trial.  Young  f. 
S.,  122  Ga.  72.1,  .50  S.  E.  996.  Ques- 
tion of  competency  may  be  considered 
during  examination  on  main  issue, 
thorehy  curinj^  failure  to  examine. 
Webb  V.  S.,  7  Ga.  App.  3.1,  (>»>  S.  E. 
27. 

279-52  Clinton  r.  S.,  T,?,  Fla.  OS.  43 
S.    ?,\2. 

Te.st  prescribed  by  law  must  be  applied 
and  if  ho  is  excluded  without  such  test 
of  his  capacity  it  is  an  arbitrary  abuse 
of  discretion.  I'iepke  r.  K.  Co.,  242 
Pa.  321,  89  A.  124. 

In  absence  of  request  for  examination 
of  child  of  six  objection  to  competency 
projierlv  overruled.  Evers  r.  S.,  84 
X.'b.  7<")S,  121  X.  W.  lOO.'j. 
28<>-53  P.  r.  Stanlev,  130  App.  Div. 
r.l.  114  N.  Y.  S.  3ft.">.  " 
Court  may  allow  counsel  to  examine. 
Siiiiiiu)iiH  V.  S.,  MS  Ala.  M,  4S  S.  (KH!. 
284>-5.>  Yount,'  r.  8.,  122  (ia.  72.1,  .50 
S.    K.   !»!)»). 

281-58  "Rex  r.  Armstrong;,  l.l  Ont.  L. 
1?.    47. 

281-60  Clinton  r.  S.,  .13  Fla.  98,  43 
8.   312. 

281-63  In  civil  cases.  See  Gehl  r. 
Brew.  Co.,  1.16  App.  Div.  .11.  Ml  X.  Y. 
S.   133. 

282-66  Lvons  r.  Nat.  Pk..  101  Ark. 
3(',s.  14  2  S.  W.  8.16. 

Admissions  in  pleadings  by  guardians 
ad  liti'in  do  not  bind  infants;  neither 
do  ailmissions  of  co  defendants  th«u;rh 
interests  joint.  Stephenson  V.  Collins, 
.17  \V.  Va.  3.11,  .10  S.  K.  439. 

Admissions  negativing  infancy. — Tay- 
lor r.  White  &  .\wbrcv,  1  Ala.  App. 
593,  36  S.   2. 


INJUNCTION 

Trmumption  in  favnr  of  patrnicc  who 
haa  juflfjment,  288-1. 

288-1  Sanders  r.  Prown,  141  Aln. 
66.1,  39  S.  732;  Everett  r.  .lennin^ra. 
137  Ga.  2.13,  73  S.  E.  37.1;  Everett  r. 
Tabor.  119  Gn.  128,  46  S.  E.  72;  S,hoe- 
maker  r.  Wallace.  1.14  la.  236,  134  N. 
W.    740;    D.nv.ifdl    r.   Soc.    114    La.    49, 

38  S.  16;  Carswoll  r.  Swindell.  lO-J  M,l 
636.  62  A.  9.16;  Little  r.  Lenoir.  Ml 
N.  C.  4M.  66  S.  E.  337;  Tv.  r.  White- 
hall. 13  Okla.  .134.  76  P.  MS;  McMnhan 
r.  Morv'an  (Tex.  Civ.^  Ml  S.  W.  1123. 
Evidence  must  sustain  case  mnrle  by 
bill.      Sanders   r.   Prown,    14.1   Aln.   66.1, 

39  S.  732. 


Patentee  who  bas  established  his  right 
to  jtriority  of  invention  has  strong  jire- 
sum|)tion  in  his  favor  and  is,  prima 
facie,  entitled  to  injunction.  Defend- 
ant must  satisfy  court  beyond  reuBon- 
ablo  doubt.  Laas  r.  S«».tt,  145  Fed. 
19.1.  Presumption  in  favor  of  com- 
plaint not  overcome  by  ex  parte  affi- 
davits relating  to  lon^'  past  events. 
American  G.  Co.  r.  U.  Co.,  155  Fed. 
427;  Richards  v.  Meiwsner,  MS  Fed. 
109  (evidence  must  carry  thorough  con- 
viction). 

Ne  exeat. — Rule  applies  to  one  seeking 
writ.  Jastram  r.  McAuslan,  29  P.  I. 
471,  72  A.  531. 

288-2  Sharp  v.  Bellinger,  15.1  Fed. 
l.l'i;  .Tohns-P.  Co.  r.  Co.,  M5  Fed.  129; 
Weir  r.  Winnett,  M5  Fed.  824;  Robert- 
son r.  Lewie.  77  Conn.  341,  59  A.  4'»9; 
Godwin  r.  Phifer,  51  Fla.  441,  41  S. 
597;  Warren  Mfg.  Co.  r.  Baltimore,  119 
Md.  ISS,  S6  A.  .102;  Citv  of  Water  Val. 
r.  S.  (Miss.),  60  S.  576;  Marvel  r. 
.Tonah,  81  X.  J.  Eq.  369,  86  A.  968; 
Savage  r.  R.  Co.,  73  X.  J.  Eq.  308, 
67  A.  436;  Wolfer  r.  Hurst.  50  Or.  218, 
91  P.  3nr>;  Columbia  College  r.  Tun- 
berg,  64  Wash.  19,  116  P.  280;  Ponce 
r.  Carnev,  5S  W.  ^•a.  296,  52  S.  E. 
702. 

Should  be  granted  with  gfreat  caution 
and  oidy  whm  nc.  cs>ity  requires.  West 
ern  X.Y.  Water  Co.  r.  Laughlin,  82 
Misc.  496.  143  X.  Y.  S.  737. 
Cannot  invoke  to  decide  an  academic 
question.  Pellarts  r.  Cleeton,  65  Or. 
26!i.    132    P.   961. 

289-3  St.  Louis  S.  W.  R.  Co.  r.  R. 
Co..  1S8  Fed.  374;  McCnrthv  r.  Co.,  147 
Fed.  981;  Hall  S.  Co.  r.  Co.,  153  Fed. 
907,  82  C.  C.  A.  653;  Indian  L.  &  T. 
Co.  r.  Shoenfelt,  135  Fed.  4S4,  68  C.  C. 
A.  J 96;  Randall  r.  Freed.  154  Cnl.  299, 
97  P.  669;  Grav  r.  Council.  9  Del.  Ch. 
171,  79  A.  735-;  Metealf  r.  Martin.  .54 
Fla.  531,  45  S.  463;  White  r.  Awin., 
233  111.  526,  84  N.  E.  (VIS;  Chirnpo. 
etc.  R.  Co.  r.  Comrs.,  175  Ind.  630,  95 
X.  E.  364;  Owen  Cojintv  Soc.  r.  Brum- 
back,  32  Ky.  L.  R.  916."  107  S.  W.  710; 
Devon  r.  Pence.  32  Kv.  L.  R.  697.  lOfl 
S.  W.  874;  Carswell  r.  .«iwindcll,  102 
Md.  636,  62   A.  !>.".6:   .-^nvage  r.  R.  Co., 

73  X.  J.  Eq.  30S.  67  A.  436;  Schwarr.cn- 
bach  r.  Co..  129  X.  Y.  S.  3S4;  Yount 
r.  Setrer.  M5  X.  C.  213.  71  S.  E.  209; 
Bracken  r.  Stone.  20  Okla.  613.  95  V. 
236;   Marshall   r.   Homier.   13  Okla    2*^1 

74  P.    368;    So)ith    &    W.    R.    Co.    r     R 
Co,    lOJ    V,a     ?.:?.     .11    S     r.    843:    Grant- 
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ham*?-.  Gibson,  41  Wash.  125,  S3  P.  14. 
289-4  Williams  v.  Harper,  127  111 
App.  619;  Eannev  v.  Stoll,  174  Mich. 
440,  140  X.  W.  607;  Whalen  v.  Co.,  129 
N.  Y.  S.  391;  Gannett  V.  C,  55  Mi 
555,  106  X.  Y.  S.  3;  Berkey  r.  Co.,  S 
Pa.  65,  69  A.  329. 

289-5  Carpenter  r.  Cemetery,  188 
Fed.  856;  Weir  r.  Winnett,  155  Fed. 
824. 

If  it  appears  that  more  damage  is  likely 
to  occur  by  granting'  a  temporary  in- 
junction than  by  refusing  it  it  should 
not  be  granted  and  contrariwise  it 
should  be  granted  if  greater  injury  will 
occur  by  refusing.  Cubbins  V.  Com., 
204  Fed.  299;  Marvel  v.  Jonah,  81  N.  J. 
Eq.  369,  86  A.  968;  Willoek  v.  Arens- 
berg,  51  Pa.  Super.  73;  Matagorda  C. 
Co.  V.  Irr,  Co.  (Tex.  Civ.),  154  S.  W. 
1176. 

290-8  Bracken  r.  Stone,  19  Okla.  613, 
95  P.  236;  Barget  v.  Drake,  52  Pa. 
Super.    647. 

290-9  Louisville  &  N.  R.  Co.  v.  Com., 
157  Fed.  944;  Sorenson  v.  Norell,  24 
Colo.  App.  470,  135  P.  119;  S.  v.  Co., 
77  Kan.  774,  95  P.  391;  Hurd  r.  E. 
Co.,  73  Kan.  83,  84  P.  553;  Ver  Steeg 
V.  R.  Co.,  250  Mo.  61,  156  S.  W.  689; 
Aldrich  V.  Paper  Co.,  81  N.  J.  Eq.  244, 
87  A.  65;  S.  v.  E.  Co.,  145  N.  C.  495, 
59  S.  E.  570. 

290-10  Delaware,  etc.  R.  Co.  r. 
Union,  158  Fed.  541;  Randall  r.  Freed, 
154  Cal.  299,  97  P.  669;  Allott  v.  Co., 
237  111.  55,  86  N.  E.  685;  City  of 
Chicago  V.  Gaslight  Co.,  170  111.  App. 
98;  Spurgeon  r.  Rhodes,  167  Ind.  1,  78 
X.  E.  288;  Williams  V.  School  Dist.,  167 
Mo.  App.  476,  151  S.  W.  506;  Hotch- 
kiss  V.  Keck,  84  Xeb.  545,  121  X.  W. 
579;  Mever  v.  Somerville  Water  Co. 
(X.  J.),  82  A.  915;  Russell  v.  Union,  57 
Misc.  96,  107  X.  Y.  S.  303;  Hodgins 
V.  Hodgins,  23  Okla.  625,  103  P.  711; 
Le  Blond  v.  Peshtigo,  14  Wis.  604,  123 
X.  W.  157. 

291-12  Carlisle  v.  Smith,  200  Fed. 
268;  Sperrv  &:  Hutchinson  Co.  V.  Pom- 
mer,  199  Fed.  309;  Hall  S.  Co.  r.  Co., 
153  Fed.  907,  82  C.  C.  A.  653  (reason- 
able certainty) ;  Mathews  G.  C.  Co.  f. 
Lister,  154  Fed.  490;  Marconi  W.  T. 
Co.  v.  Co.,  154  Fed.  74;  McCarthy  v. 
Co.,  147  Fed.  981;  Star  Co.  r.  House, 
141  Fed.  129;  Paul  Steam  S.  Co.  r. 
Paul,  129  Fed.  757  (rule  especially 
strict  in  circuit  court  for  Massachu- 
setts);   Builders'   S.    Co.   v.   Acton,   56 


Fla.  756,  47  S.  822;  Godwin  v.  Phifer, 
51  Fla.  441,  41  S.  597  (especially  if 
application  made  without  notice) ;  Sil- 
vey  V.  R.  Co.,  137  Ga..468,  73  S.  E. 
629;  Williams  r.  Harper,  127  111.  App. 
619  (if  granted  without  notice);  Spur- 
geon r.  Rhodes,  167  Ind.  1,  78  X.  E. 
288;  Perry  v.  Co.,  44  Ind.  App.  207, 
88  X.  E.  859;  Stinson  v.  Co.,  109  Md. 
Ill,  71  A.  527;  Pearman  v.  Wiggins 
(Miss.),  60  S.  1;  School  Dist.  v.  De- 
Long,  80  Xeb.  667,  114  X.  W.  934; 
Savage  v.  R.  Co.,  73  X.  J.  Eq.  308,  67 
A.  436;  Schalkenbach  r.  Co.,  129  App. 
Div.  389,  113  X.  Y.  S.  352  (especially 
if  court  without  jurisdiction  to  grant 
permanent  injunction) ;  Lanham  r.  Co., 
48  Wash.  337,  93  P.  522  (mandatory 
writ) . 

See  American  V.  Fibre  Co.  r.  Taylor 
(Del.  Ch.),  87  A.  1025. 
For  preservation  of  possible  rights 
temporary  injunctions  granted  upon  tes- 
timony not  convincing,  but  permanent 
injunction  granted  only  upon  clear  es- 
tablishment of  necessary  facts.  Mc- 
Carthy V.  Co.,  147  Fed.  981.  See  Gold- 
field  C.  M.  Co.  V.  Union,  159  Fed  500. 
Showing  need  not  be  so  strong  where 
it  is  merely  sought  to  maintain  status 
quo  and  denial  of  writ  would  prac- 
tically be  decision  against  complainant 
on  merits.  Jones  v.  Dimes,  130  Fed. 
638;  Gring  V.  'Co.,  129  Fed.  996. 
Sufficient  evidence. — Baldwin  v.  Assn., 
163  :\rich.  98,  130  X.  W.  214. 
Insufficient  evidence. — Fleming  v.  Rohl- 
eder  (Tex.  Civ.),  135  S.  W.  735. 
393-14  Jones  v.  Dimes,  130  Fed. 
638;  Lehman  v.  Graham,  135  Fed.  39, 
67  C.  C.  A.  513;  Kerr  v.  Xew  Orleans, 
126  Fed.  920,  61  C.  C.  A.  450;  Haisfield 
V.  City  of  Gainesville,  139  Ga.  715,  77 
S.  E.  1126;  Steadman  v.  Co.,  119  Ga. 
616,  46  S.  E.  838;  Everett  v.  Tabor,  119 
Ga.  128,  46  S.  E.  72;  McConnell  V. 
Co.,  125  Ga.  376,  54  S.  E.  117. 
See  Sperry  &  Hutchinson  Co.  V.  Pom- 
mer,  199  Fed.  309;  Adel  Lumber  Co.  v. 
Sorrell,  139  Ga.  375,  77  S.  E.  153; 
Simmons  V.  Atlanta  Tel.  &  Tel.  Co., 
139  Ga.  488,  77  S.  E.  377;  Brantley  f. 
Lee,  139  Ga.  600,  77  S.  E.  788:  Kohl- 
russ  r.  Zachery,  139  Ga.  625,  77  S.  E. 
812;  Hendricks  v.  Jackson,  139  Ga.  604, 
77  S.  E.  816;  Hanes  v.  Davis.  139  Ga. 
669,  77  S.  E.  1034;  City  of  St.  George 
V.  Haag,  138  Ga.  768,  76  S.  E.  49;  Craw- 
ford V.  Sullivan,  238  Pa.  142,  So  A. 
1090. 
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Granting  or  refusing  of  an  injiinction 
is  largely  within  tlisi-retion  of  the 
court.  American  G.  S.  Co.  v.  S.  Co., 
202  Fed.  202,  120  C.  C.  A.  014;  Kan- 
kakoo  V.  S.  Co.,  199  Fed.  757,  118  C.  C. 
A.  19.-;;  Firel.all,  etc.  Co..  r..A.  Co.,  19S 
Fed.  6J0,  117  C.  C.  A.  354;  Wilming- 
ton C.  R.  Co.  V.  Tavlor,  198  Fed.  159; 
Alford  &  Mills  r.  Lumb,  Co.,  139  Ga. 
231,  76  S.  E.  999;  Ga.,  etc.  R.  Co.  v. 
R.  Co.,  139  Ga.  119,  76  S.  E.  853; 
Beidenkopf  r.  Ins.  Co.  (la.),  142  N. 
AV.  434;  Onen  r.  Herkimrr,  172  Mich. 
593,  138  X.  W.  198;  Ilalfmoon  B.  Co.  V. 
Const.  Co.,  157  App.  Div.  1S3,  141  N, 
Y.  S.  865;  Freseman  v.  Purvis,  51  Pa. 
Super.  506;  Weaver  r.  Richardson 
(Wyo.),  132  P.  1148.  See  Fisher  r. 
Kutztown  Borough,  49  Pa.  Super.  4S3. 
aoa-lS  Tavlor  V.  R.  Co.,  54  Fla.  635, 
45  S.  .-74,  16  L.  R.  A.  (N.  S.)  307. 
Mistake  of  law  on  part  of  court  is  an 

nl'use    of    discretion.      Bissel    r.    Olson, 
2(i  X.  I).  60,  143  X.  W.  340. 

293-16     Russell    r.    Union,     57     Misc. 

96,    107    X^.    Y.    S.    303;    Angclo    Co,   r. 

Co.,   55    Misc.    32S,    105    X.    Y.   S.    590; 

Tise   r.    Whitaker    Co.,    144    X.    C.    507, 

57  S.  E.  210;  Jeff  r'haison  T.-S.  Co.  r. 

Co.,   56   Tex.   Civ.   611,    121    S.    W.   716. 

294-17     Ford  r.  Taylor,  140  Fed.  356; 

Goldficld  C,  yi.  Co.  t:  I'nion,   159   Fed. 

500;  Seaboard  A.  L.  R.  Co.  r.  Com.,  155 

Fed.    792;     Richards    t*.    Meissner,    158 

Fed.    109;    Colorado    Ea.stern    R.    Co.   1: 

R.  Co.,  141   Fed.  898,  73  C.  C.  A.  132; 

Enright    v.    Bovd,    122    Aj'p.    Div.    885, 

106  X.  Y.  S.  493;   S.  f.  Club,  82  S.  C. 

142,  63   S.    E.   545.     See   X.   Y.   Motion 

P.   Co.    l\   J^ffg.   Co,   77    Misc.    581,    137 

N.  Y.  S.  278;   American   L.   Ins.   Co.  v. 

Ferguson,  66  Or.  417,   134   P.   1029. 

29.'>-18     Spokane  S.  Wks.  r.  Ridpath, 

4S   \V;ish.  370,  93  P.  533. 

29G-2<»     Daniels      r.      Daniels      (Tex. 

Civ.").    127   S.   W.   569. 

29G-21     Anderson     r.     Knglehart,     18 

Wvo.    409,    108    P.   977. 

297-22     Alderman  r.  Wilson.  69  S.  C 

156,    IS  S.  E.  85. 

297-24     S.    r.    Co.,    77    Kan.    774.    95 

P.  3!M;  School  Dist.  r.  DeLong,  SO  Xeb. 

667.    114    X.   W.  934. 

298-25     Camp  Xo.  6  r.  .\rrington,  107 

!Md.  ?>]9,  68  A.  548,  answers  by  merely 

formal  |>artieH  not  essential. 

Verification  essentiaL — T>ee  r.  Broorka. 

54    Tex.   Civ.   220,   118   S.   W.   164,   stat- 
ute. 

S98-26     White  r.  Rvan,   15   Pa.  C.  C. 

170. 


298-28  Baker  r.  McKinnev.  54  Fla 
4'jrj,  44  S.  944;  Godwin  r.  i'hifer,  51 
Fla.  441,  41  S.  597;  Reed  r.  Bk.,  230 
111.  50,  82  X.  E.  341;  Cadillac  A.  Co. 
f.  Boynton,  142  III.  App.  381;  Shulman 
f.  Co.,  113  App.  Div.  759,  99  X.  Y.  S. 
419;  Blackwell's  D.  T.  Co.  r.  Co.,  145 
X.  C.  367,  59  S.  E.  123;  Harvev  f. 
Ryan,  59  W.  Va.  134,  .53  S.  E.  7; 
Badger  B.  Mfg.  Co.  r.  Dalv,  137  Wis. 
6(11,   119  X.  W.  328. 

299-30  Weeks  r.  Co.,  53  Fla.  793,  44 
S.   173. 

299-32     Greenwood  r.  Trigg,  154  Ala, 
487,  46  S.  227:  Bishop  r.  Owens,  5  Cal. 
App.    83,   89   P.   844    (allegations  as   to 
multiplicity    of    suits    and    legal    rights 
wliich   ma.v  result  from  wrongful  acts); 
Baker   r.   McKinnev,  54  Fla.  4'.»5,  44  .S. 
944;   Hall    r.   Home,  52   Fla.  510,  42  S. 
383;  Godwin  r.  Phifer,  51   Fla.  441,  41 
S.    597;    Reed    r.    Bk.,    230    III.    .50,    82 
X^    E.    341;    Builders'    P.    &    D.    Co.    q. 
Trades,  116  111.  App.  264;   Vandalia  V. 
Co.   V.    Lawson,    43    Ind.    Api>.    226.   87 
N.  E.  47;  McKeever  r.  Buker.  80  Kan. 
201,  101  P.  991;  S.  f.  Co.,  77  Kan.  774, 
95  P.  391;   Gulf.  etc.  R.  Co.  r.  Barnes, 
94  Miss.   484,  48   S.  823;    Kienle   r.   R. 
Co.,    133    App.   Div.   391,    117    X.   Y.   a 
500;  Jordan  r.  Greenville,  79  S.  C.  436, 
60  S.   E.  973;   Holbein  r.  De  La  Garza 
(Tex.    Civ.),    126    S.    W.    42;    Clark    r. 
Peck.  79  Vt.  275,  65  A.  14. 
301-34     Ri.hards     f.     Meissner,     158 
Fed.    1(19;   Ashburn   r.  Graves,   149  Fed. 
968,   79   C.   C.    A.    47S;    Indian   L.   &    T. 
Co.   V.   Shoenfelt,    135    Fe.l.    484,   68   C. 
C.  A.  196;   Montgomerv,  etc.  Co.  r.  Co., 
142    Ala.    462,    3S    S.    1026;    Randall    r. 
Freed.   154  Cal.  299,  97   P.  669;   Bishop 
r.   Owens,   5    Cal.    App.    S3,   89    P.    S|4; 
Merced   Falls  G,  &   E.  Co.  r.  Turner,  2 
Cal.    Ap]».    720,    84    P.    239;    Metoalf    r. 
Martin,    54    Fla.    531,  45    S.    463;    Con- 
solidated, etc.  R.  Co.  r.  R.  Co.,  107  M.l 
671,    69    A.    518;    Carswell    r.    Swindell, 
102  Md.  636,  62  A.  9r,C,;  Sehoch  r.  G.ir- 
rison,    74    X.    .T.    Eq.    292,    70    A.    147; 
Eh  rich    r.    Grant.    Ill    App.    Div.    196, 
97    X.    Y.    S.    600;    South    &    W.    R.    C, 
r.   R.   Co.,   104    Va.   323.  51    S.   E.   S43; 
Pence    r.    Carnev, -58    W.    Va.    296,    52 
S.   E.  702. 

Allegation  that  damage  amounted  to 
sum  n:imed  or  ittlicr  large  num  does 
not  negative  injury  done  and  threat- 
ened irrej<arable.  Roberta  r.  Heinsohn, 
12.1  r,n.  6'i5,  51  S.  V.  r.^9. 
If  allegations  .show  irreparable  injury 
defendant's  insolvency  iiumaterial.  Mc- 
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Connell  v.  Co.,  125  Ga.  376,  54  S.  E. 
117. 

302-38  Godwin  v.  Phifer,  51  Fla. 
441,  41  S.  597;  McLauchlin  v.  McLaucli- 
lin,  128  Ga.  653,  58  S.  E.  156;  Ft.  Dear- 
born S.  &  D.  Co.  V.  Eigdon,  166  111. 
App.  334. 

Verification  sufficient  in  form  if  signed 
by  plaintiff  and  fact  duly  certified  to. 
Chancer  v.  Allison,  48  Tex.  Civ.  441, 
107  S.  W.  605. 

In  federal  courts  verification  must  be 
made  before  an  officer  within  §1778 
E.  S.  Stationary  E,  P.  Co.  v.  Comer- 
ford,  155  Fed.  667. 

303-40  My  Maryland  Lodge  v.  Adt, 
100  Md.  238,  59  A.  721;  Baltimore  B. 
H.  V.  St.  Clair,  58  W.  Va.  565,  52  S.  E. 
660. 

Affidavit  by  attorney  must  state  rea- 
sons for  making  unless  made  on  his 
knowledge,  and,  if  not  so  made,  must 
show  why  not  made  by  person  having 
knowledge.  Wiles  v.  Co.,  13  Ida.  326, 
89  P.  1053;  Terry  v.  Green,  53  Misc. 
10,  103  N.  Y.  S.  i014: 
303-42  Seaboard  A.  L.  E.  Co.  v.  Co., 
53  Fla.  832,  44  S.  351  (solicitor);  First 
Baptist  Soc.  V.  Dexter,  193  Mass.  187, 
79  N.  E.  342  (treasurer  of  religious 
corporation,  plaintiff);  Southern  E.  Co 
V.  E.  Co.,  102  Va.  483,  46  S.  E.  784 
(president). 

303-45  McLauchlin  v.  McLauchlin, 
128  Ga.  653,  58  S.  E.  156. 
A  verification  "are  true  in  substance 
and  fact  as  therein  alleged"  is  suffici- 
ently positive.  Mohr  v.  Smith,  176  111. 
App.  64. 

303-48  Allegations  made  on  under- 
standing and  belief,  no  statement  be- 
ing made  as  to  source  or  grounds  there- 
of, not  helped  by  affidavits  of  others 
stating  that  allegations  true.  Gillette 
V.  Neves,  92  App.  Div.  313,  86  N.  Y. 
S.   1062. 

304-52  Leek  v.  Baldwin  Co.,  178  III. 
App.  93;  Allen  v.  Judge,  159  Mich.  612, 
124  N.  W.  581. 

Where  none  of  allegations  are  on  in- 
formation and  belief  a  verification  that 
the  facts  are  true  and  adding  "that  the 
allegations  in  said  petition  based  on 
knowledge  and  belief  were  true  to  the 
best  of  affiant's  knowledge  and  belief" 
the  latter  part  is  mere  surplusage  and 
may  be  disregarded.  Houston  Oil  Co. 
V.  Davis  (Tex.  Civ.),  154  S.  W.  337. 
306-54  Under  a  statute  providing 
that  a  writ  shall  not  be  awarded  unless 
judge    satisfied    of    plaintiff's    equity, 


and  that  an  affidavit  is  sufficient  if  af- 
fiant swears  he  believes  it  to  be  true, 
it  is  enough  to  state  affiant  president 
of  corporation,  has  read  bill,  allega- 
tions in  it  of  which  he  has  knowledge 
are  true,  and,  as  to  the  other  matters, 
he  believes  them  to  be  true.  Southern 
E.  Co.  V.  E.  Co.,  102  Va.  483,  46  S.  E. 
7.84. 

306-55  Eule  varied  though  bill  veri- 
fied only  upon  information  and  belief 
after  rule  to  show  cause  has  been  is- 
sued and  no  return  made  to  it,  and 
especially  after  demurrer  has  been  in- 
terposed. Niles  V.  Co.,  22  App.  Cas. 
(D.  C.)    225. 

308-60     Familiarity    of    affiant    with 
facts   alleged   must   be   stated.     Empire 
G.  Co.  v.  Co.,  154  Ala.  409,  45  S.  657. 
Affidavits  made  on  information  and  be- 
lief   sufficient.      Freeman    v.    Talc.    Co., 
151  App.  Div.  732,  136  N.  Y.  S.  233. 
In  Illinois  it  is  sufficient  if  the  material 
allegations  are  positively  sworn  to,  and 
it   may   otherwise  be   verified   upon   in- 
formation   and    belief.      Leek    v.    Bald- 
win Co.,  178  111.  App.  93. 
309-62     Christian  Hospital  v.  P.,  223 
HI.    244,   79   N.    E.    72;    Leeds  v.   Insti- 
tute,  122  111.  App.   650. 
311-66     See  Spurgeon  v.  Ehodes,  167 
Ind.    1,    78    N.    E.   288. 
311-67     Godwin    v.    Phifer,    51    Fla. 
441,  41   S.  597. 

If  notice  is  given  of  the  application 
and  there  is  no  denial  of  the  averments 
of  the  bill  allegations  on  information 
and  belief  sufficient.  Spurgeon  V. 
Ehodes,  167  Ind.  1,  78  N.  E.  288. 
312-73  See  Hartingh  v.  Circuit 
Judge,  176  Mich.  289,  142  N.  W.  585. 
313-74  Stationary  E.  P.  Co.  v.  Com- 
erford,  155  Fed.  667;  McLauchlin  v. 
McLauchlin,  128  Ga.  653,  58  S.  E.  156 
(amendment  made  after  order  nisi  is- 
sued). 

313-77     Cragg  r.  Levinson,  238  HI.  69, 
87  N.  E.   121;   S.  v.   Co.,  82  S'.  C.   181, 
63   S.  E.   884;   Alamo   Club  v.  S.    (Tex. 
Civ.),   147   S.  W.   639;    Citizens  St.   Bk. 
V.  Bk.,  56  Tex.  Civ.  515,  120  S.  W.  1141. 
313-78     Dawson  v.  Baldridge,  55  Tex. 
Civ.  124,  118  S.  W.  593. 
313-79     Pocahontas  C.  Co.  v.  Co.,  60 
W.  Va.  508,  56  S.  E.  264. 
Conclusions   not    admitted;    only    facts 
v/oll  pleaded.     White  r.  Assn.,  "233  111 
526,  84  N.  E.  658. 
313-80     White  r.  Assn.,  supra. 
Amended  bill  considered  in  passing  on 
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motion  to  dissolve  injunftion.  Bel- 
zoni  O.  Co.  v.  R.  Co.,  94  Miss.  58,  47 
S.  46S. 

314-81  If  contradictory  allegations 
are  made  bill  will  be  tested  by  weaker 
ones.     Durham  v.  Edwards,  50  Fla.  405, 

38  S.  920;   Barco  r.  Dovle,  50  Fla.  488, 

39  S.  103;  Godwin  t\  '  Phif er,  51  Fla. 
441,  41   S.  597. 

315-89  Brookshire  0.  Co.  v.  Co.,  lol 
Cal.  577,  91  P.  383. 

319-2  Answers  filed  after  action  by 
trial  court  not  considered  on  ai>i>eal. 
I'-uilders'  S,  Co.  f.  Acton,  56  Fla.  75G, 
•17   S.   822. 

319-3  Brookshire  O.  Co.  f.  Co.,  151 
Cal.  577,  91  P.  383;  Terry  r.  Hageman, 
102  :\riss.  224,  59  S.  75. 
An  answer  which  either  expressly  ad- 
mits or  neither  admits  nor  dciiios  them 
is  considered  as  admitting.  Roths(diild 
&  Co.  r.  Mfg.  Co.,  174  Til.  App.  381. 
319-4  Goodson  r.  Stewart,  149  Ala. 
lOfi,  42  S.  1019. 

320-5  Deere  &  W.  Co.  r.  Co.,  153  Fed. 
177,  82  C.  C.  A.  351;  Ford  r.  Taylor, 
140  Fed.  356;  Ambursen  H.  Const.  Co. 
r.  Hun  Co.  (Del.  Ch.),  88  A.  559. 
322-8  Ford  v.  Tavlor,  supra. 
322-11  Hall  r.  R.  Co.,  158  Ala.  271, 
48  S.  365. 

323-12  Deere  &  W.  Co.  i\  Co.,  153 
Ted.  177,  82  C.  C.  A.  351.  See  Hart- 
jnuh  V.  Circuit  Judge,  176  Mich.  289, 
142  N.  W.  585. 

324-14  Schiefer  v.  Frevgang,  125 
App.  Div.  498,  109  N.  Y.  S.  SIS. 
Statements  in  form  of  justification  of 
acts  will  not  snpjdy  la(d\  of  proof  of 
intent  on  plaintiff's  ]tart.  Cox  t. 
Sheen.  82  Neb.  472,  118  X.  W.  125. 
326-19  Dinglev  r.  Buckner,  11  Cal. 
Aj.p.  181,  104  P.  478. 
329-30  Sacramento  r.  Co.,  155  Fed. 
1022;  Long  r.  Sliejdierd,  159  Ala.  595, 
48  S.  G75;  Webster  r.  Debnrdelaben, 
147  Ala.  280,  41  S.  831;  Montgomerv, 
etc.  Co.  r.  Co.,  142  Ala.  462.  38  S.  1026; 
Western  T.  &  T.  Co.  r.  Co.,  75  Ark. 
286.  87  S.  W.  432;  :N[artin  r.  Danzijer, 
21  Cal.  App.  563,  132  P.  284;  Godwin 
r.  Phifer,  51  Fla.  411,  41  S.  597:  Wall 
r.  Havton,  130  Ga.  428.  60  S.  E.  1047; 
^TcKen/ie  r.  Withers  (Tex.  Civ.),  153 
S.  W.    113. 

330-31  .Johnson  r.  TTowze,  154  Ala. 
494,  45  S.  653;  Mobile  &  W.  R.  Co. 
r.  Co.,  152  Ala.  320.  44  S.  471;  Shaw  r. 
Palmer,  54  Fla.  490.  44  S.  953;  Robbins 
V.  White,  52  Fla.  G13,  42  S.  841 ;  Swan 


r.  Tndianaola,  142  la.  731,  121  X.  W.  547 
(except  wlicre  fraud  gravamen  of  ac- 
tion); Wallace  v.  Salisbury,  147  X.  C. 
58,  60  S.  E.  713;  Dawson  f.  Balridge, 
55  Tex.  Civ.  124,  118  S.  W.  593;  Lewis 
V.  Hall,  64  W.  Va.  147,  61  S.  E.  317; 
Meyer  v.  Meyer,  60  W.  Va.  473,  56  S. 
E.  209;  Carstens  r.  Fond  du  Lac,  137 
Wis.  465,  119  X.  W.  117. 
Affidavits  given  same  effect,  as  formal 
answer  in  some  states.  Gossard  Co.  f. 
Crosbv,  132  Ta.  155,  109  N.  W.  483. 
330-32  Ford  f.  Tavlor,  140  Fed.  3.^6; 
Fr:in.is  f.  Coal  Co.  (Ala.).  60  S.  919; 
[Mobile  &  W.  R.  Co.  v.  Co.,  152  Ala. 
320,  44  S.  471;  Everett  f.  Tabor.  119 
Ga.  128,  46  S.  E.  72;  Lowerv  r.  Cole,  47 
Mont.  64,  130  P.  410;  Rea  *Bros.  Sheep 
Co.  f.  Rudi,  46  Mont.  149,  127  P.  85 
(abuse  of  discretion);  Corbett  r. 
Sweeney  (Tex.  Civ.),  151  S.  W.  858. 
See  [Masonic  F.  T.  Assn.  r.  Chicago.  131 
111.  App.  1;  Axtell  r.  Lopp  (Tex.  Civ.), 
152  S.  W.  192. 

Verified  answer  not  conclusive  upon 
TiKM'its  indcpcMidontly  of  siK'tial  circum- 
stances. Sjiar  C  M.  Co.  f.  Casserleigh, 
34  Colo.  454,  83  P.  10.58. 
331-33  Pere  Marquette  R.  Co.  r. 
Bradford,  149  Fed.  492;  Johnson  r. 
Ilowze,  1.54  Ala.  494,  45  S.  653;  Daw- 
son r.  Baldridue,  55  Tex.  Civ.  124,  118 
S.  W.  593;  Mcvor  r.  Mever,  60  W.  Va. 
473.  56  S.  E.  209. 

Denials  disregarded  if  right  to  commit 
acts  soui^ht  to  be  ouioinod  not  assertcil. 
P.  r.  Tool,  35  Colo.  225.  S6  P.  224.  229, 
239;  Herzog  r.  Fitzgerald,  74  App.  Div. 
no.  77  X.  Y.  S.  366. 
332-34  Swan  v.  Indianola  (Ta.),  121 
N.  W.  547. 

333-36  Fuller  r.  Hienault,  157  .Ma. 
46,  47  S.  197:  Gilreath  r.  Co.,  157  Ala. 
153,  47  S.  298. 

33  4-38  See  Mobile  &  W.  R.  Co.  r. 
Co..  112  Ala.  320.  44  S.  471. 
335-39  Arlington  Heights  F.  Co.  r. 
Co..  175  I'^ed.  141;  Lehman  r.  Graham, 
135  Fed.  39,  67  C.  C.  A.  513;  Seaboard 
A.  L.  R.  Co,  r.  Comm..  155  Fed.  792; 
Mountain  C.  Co.  r.  V.  S.,  142  Fcl  625. 
73  C.  C.  A.  621;  Pere  Marquette  R. 
Co.  r.  Bradford,  149  Fed.  492;  McCar- 
thy r.  Co..  147  Fed.  9S1;  Gring  r.  Co., 
129  Fed.  996;  Sampson  &  M.  Co.  r.  R. 
Co..  129  Fed.  761;  Williams  f.  R.  Co.. 
150  Cal.  .592.  89  P.  330;  P.  r.  Tool, 
supra:  Eberhardt  r.  Cn.  (Del.  Ch.).  74 
A.  33;  Everett  r.  Tnbor.  119  Ga.  12S. 
46   S.    E.    72;    My   Maryland   Lodge   v. 
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Adt,  TOO  M.l.  23S,  59  A.  721;  Martin  v. 
McFall,  65  N.  J.  Eq.  91,  55  A.  465;  P. 
V.  Co.,  131  App.  Div.  174,  115  N.  Y. 
S.  297;  Berkey  v.  Co.,  220  Pa.  65,  69 
A.  329;  Ferry  L.  L.  Co.  v.  Holt,  53 
Wash.  584,  102  P.  445;  Meyer  v.  Meyer, 
60  W.  Va.  473,  56  S.  E.  209;  Eau  Claire, 
etc.  Co.  V.  Eau  Claire,  134  Wis.  548, 
115  N.  W.  155. 

336-40  American  S.  &  R.  Co.  v.  God- 
frey, 158  Fed.  225,  89  C.  C.  A.  139; 
Arizona  C.  Co.  r.  Gillespie,  12  Ariz.  190, 
100  P.  465;  Garth  L.  &  S.  Co.  v.  John- 
son, 151  Mich.  205,  115  N.  W.  52;  Sulli- 
van V.  Co.,  208  Pa.  540,  57  A.  1065,  66 
L.  R.  A.  712,  over.  Huckenstine's  App., 
70  Pa.  102,  10  Am.  Rep.  669.  Doctrine 
not  applicable  to  decrees  after  hearing 
on  plenary  proofs.  U.  S.  v.  Luce,  141 
Fed.  385,  "416. 

337-42     Pere    Marquette    R.     Co.    v. 
Bradford,  149  Fed.  492. 
338-44     McGourin  v.  Springs,  51  Fla. 
502,  41  S.  541. 

340-51  New  Decatur  v.  Scharf  en- 
berg,  147  Ala.  367,  41  S.  1025. 
343-54  Pere,  Marquette  R.  Co.  t'. 
Bradford,  149  Fed.  492;  McGourin  v. 
Springs,  51  Fla.  502,  41  S.  541. 
342-55  See  Hall  v.  R.  Co.,  158  Ala. 
271,  48  S.  365. 

342-58     Denials   of  answer  must  not 
be  less  positive   than  those  of  petition 
in    order    that    writ    may    be    dissolved 
on    pleadings.      Collins    v.    Stanley,    15 
Wyo.  282,  88  P.  620. 
343-59     Empire  G.  Co.  v.  F.  Co.,  154 
Ala.   409,  45  S.   657. 
Verified    answer,     oath     thereto    being 
waived,   entitled   only  to  weight  of   ex 
parte  affidavit.     Pere  Marquette  R.  Co. 
1-.  Bradford,  149  Fed.  492. 
Defective  verification  of  bill  does  not 
remedy     answer     defectively     verified. 
Empire  G.  Co.  v.  F.  Co.,  154  Ala.  409, 
45  S.  657. 

345-68  S.  V.  Co.,  82  S.  C.  181,  63  S. 
E.   884. 

346-70  Right  to  cross-examine  affi- 
ant sometimes  provided  for  by  rule  of 
court,  and  when  examination  has  been 
had  testimony  used  by  either  party 
though  the  other  announces  he  will  not 
use  it.  Campbell  v.  Hough,  73  N.  J 
Eq..601,   68  A.   759. 

Affidavits  inadmissible  if  not  properly 
entitled  unless  they  otherwise  show 
necessary  facts.  Hicks  v.  Portwood, 
l"9  Ga.  307,  58  S.  E.  837;  Horton  v. 
Fulton,    130    Ga.    466,    60    S.    E.    1059; 


Johnson  v.  Tanner,  126  Ga.  718,  56  S. 
E.  80. 

346-72  Withers  r.  Linden  (Tex. 
Civ.),  138  S.  W.  1117. 
Affidavits  not  admissible  after  argu- 
ments closed  and  court  has  announced 
purpose  to  grant  order.  Green  v.  Free- 
man, 126  Ga.  274,  55  S.  E.  45. 
346-73  Affidavits  competent  only  to 
support  allegations  of  bill  and  peti- 
tion; cannot  serve  as  amendments  of 
either,  or  to  introduce  new  grounds  for 
relief.  Montgomery  W.  P.  Co.  v.  Chap- 
man, 128  Fed.  197. 

Deposition  not  inadmissible  because 
after  taken  and  before  hearing  there 
was  substitution  of  parties,  issues  not 
affected.  Munger  v.  Yeiser,  80  Neb. 
285,  114  N.  W.  166,.  under  statute. 
347-74  Ford  v.  Taylor,  140  Fed.  356. 
348-75  Affidavits  required  before 
preliminary  writ  issues.  Juniata  W.  & 
P.  Co.  V.  Co.,  226  Pa.  407,  75  A.  603. 
348-76  Roman  v.  Co.,  147  Ala.  389, 
41  S.  292.  Comp.  Wilson  v.  Wilson,  52 
Pa.  Super.  639,  where  the  court  permit- 
ted two  other  affidavits  to  be  filed  nunc 
pro  tune. 

349-77  Notice  of  purpose  to  support 
bill  by  extrinsic  evidence  must  be 
given  opposing  party  where  such  evi- 
dence admissible.  Roman  v.  Co.,  supra, 
witnesses). 

349-81  Webster  r.  Debardelaben,  147 
Ala.  280,  41  S.  831. 

355-95  If  petitioner  has  verified  lie- 
tition  affidavit  impeaching  his  veracity 
admissible.  '  Buschbaum  v.  Heriot,  5 
Ga.  App.  521,  63  S.  E.  645. 
355-96  Bracken  v.  Stone,  20  Okla. 
613,   95   P.   236. 

355-97     False  statements  as  to  some 
facts   weakens   whole   case.    Connett   v. 
Hatters,  76  N.  J.  Eq.  202,  74  A.  188. 
356-98     Nelson     v.     Hammonds,     173 
Ala.  14,  55  S.  301. 

356-1  Collins  v.  Weigselbaum,  126 
HI.  App.  158. 

357-6  Service  of  notice  necessary. 
Roman  r.  Co.,  147  Ala.  389,  41  S.  292. 
In  action  against  municipality  clear 
proof  of  urgency  to  authorize  issuance 
of  writ  without  notice  necessary.  Chi- 
cago V.  Farson,  118  111.  App.  291. 
Affiant's  conclusion  as  to  consequences 
resulting  from  giving  notice  of  appli- 
cation for  injunction  no  cause  for  issu- 
ing without  notice  under  exception  in 
statute.  Godwin  v.  Phifer,  51  Fla.  441, 
41  S.  597;  Christian  Hospital  p.  P.,  223 
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111.  244,  7!J  \.  J:.  :-2;  Chicago  r.  Far- 
eon,  118  111.  App.  291;  South  Park 
Coinrs.  V.  Farson,  119  111.  Ajji.  337. 
Affidavits  not  served  as  prescribed  by 
rule  of  court  excluded,  and  court  may 
refuse  to  hear  testimony  of  affiants 
as  to  matters  contained  therein.  Hes- 
ter v.  Exley,  130  Ga.  4r,n,  GO  S.  E.  10.53. 
Service  of  notice  dispensed  with  for 
8u(Ii(  ient  cause.  Seaboard  A.  L.  R.  r. 
Co.,  .13  Fla.  832,  44  S.  351. 
358-7  All  comjdainant 's  evidence 
need  not  be  presented  on  application 
for  preliminary  writ.  New  York  C.  I. 
Wks.  V.  Brennan,  105  N.  Y.  S.  865. 
359-9  Chattanooga,  etc.  R.  Co.  f. 
Morrison,  140  Ga.  769,  79  S.  E.  903; 
Cassidv  V.  Howard,  140  Ga.  844,  80  S. 
E.  1;  Qark  v.  Wall,  32  Mont.  219,  79 
P.  1052. 

Testimony  given  by  defendant's  presi- 
dont  as  witness  in  suit  between  other 
parties  inadmissible.  ArnoM  i'.  R.  Co., 
123  A  pp.  Div.  659,  108  N.  Y.  S.  296. 
359-10  Chamberlain  v.  Brown,  144 
la.  601,  123  N.  W.  161;  Marshall  r. 
Homier,  13  Okla.  264,  74  P.  36S;  Kit- 
tanning  B.  Co.  V.  Co.,  224  Pa.  129,  73  A. 
174  (error  to  refuse  to  hear  defendant's 
witnesses). 

36<»-13  Walker  v.  Brosius  (Tex. 
Civ.),  90  S.  W.  65.5,  negotiations  prelim- 
inary to  written  contract  incom|ietent. 
360-1-4  Parol  evidence  of  ownershij) 
ami  j)os3ession  of  realty  received. 
American  S.  &  R.  Co.  v.  Godfrey,  158 
Fed.  225,  89  C.  C.  A.  139. 
3GO-15  AVilson  r.  Wilson,  128  Ga. 
177,  ."7  S.  E.  310  (deeds  admissible  in 
suit  to  restrain  tresi)ass) ;  Mossman  v. 
Thor.son,  118  111.  App.  574;  Todd  r. 
Crail,  167  Tn.l.  IS,  77  X.  E.  402. 
Deed  to  common  grantor  of  both  par- 
ties immaterial.  Corker  r.  StafTord,  125 
Oa.  42S.  54  S.  E.  92. 
361-16  Stinson  r.  Co.,  109  Md.  Ill, 
71   A.  527. 

361-17  Laaa  r.  Scott.  145  Fed.  195, 
judgment  casts  upon  party  resisting 
injunction  burden  of  satisfying  court 
beyond  reasonable  dould. 
Ex  parte  order  granting  preliminary 
restraining  order  not  given  much 
weight  on  question  of  continuing  in- 
.iunction.  Richards  v.  Meissner,  158 
Fed.  109. 

362-19     Glasco  v.  Dist.,  21  Okla.  236, 
103    r.    687,    if    pleadings    silent    as    to 
nature   of   evidciiro   relied   on. 
E\-idence  incompetent  in  support  of  aj>- 
plication    for    perpetual    injunction    re- 


ceived upon  hearing  motion  for  prelim- 
inary writ.  My  Maryland  Lodge  t. 
Adt,  100  Md.  238,  59  A.  721. 
Defendant's  malice  shown;  complain- 
ant allowed  to  show  everything  rele- 
vant under  his  pleadings  reasonably 
tending  to  show  him  entitled  to  writ. 
Whittaker  r.  Stangvick,  100  Minn.  3^6, 
111  X.  W.  295.  10  L.  R.  A.  (N.  8.)  921. 
Parol  evidence  competent  on  motion 
to  dissolve  injunction  if  notice  rei-ites 
it  will  be  offered.  Fisher  f.  Husaey, 
25  Okla.  845,  108  P.  374. 
362-2(>  Remberg  r.  Co.,  73  Kan.  66, 
84   P.  548. 

363-24  Reed  r.  Bk.,  230  111.  50,  82 
N.  E.  341.  See  HaW'kins  r.  Hubbell  & 
Houser,  127  Tenn.  312,  154  S.  W.  1146. 
Plaintiff  in  action  to  cancel  injunction 
l>oncl  must  sustain  all'-;^ati(iu  that  de- 
feiiilant  had  not  suffered  damage.  Law- 
lor  r.  Merritt.  81  Conn.  715,  72  A.  143. 
364-26  Babcock  r.  Reeves,  149  Ala. 
6i;">.  43  S.  21. 

363-28  Brown  r.  Peterson,  117  111, 
A{>p.  401. 

363-29  Mica  I.  Co.  v.  Co.,  157  Fed. 
92;  Littleton  r.  Burge.ss,  16  Wvo.  58,  91 
P.  832,  16  L.  R.  A.  (X.  S.)  49  (juris- 
diction of  court  issuing  writ  <*annot  be 
questioned).  See  Virginia  Beach  D.  Co. 
r.  C,  115  Va.  280,  78  S.  E.  617. 
366-32  Cimiotti  Co.  r.  Co.,  158  Fed. 
171.  See  Pyott  L.  &  M.  Co.  r.  Tar- 
water  (Tenn.),  150  S.  W.  539. 
If  bond  is  broader  than  statute,  latter 
controls.  Quiiiii  r.  Co.,  lit  Colo.  Ai>p. 
497.  76  P.  552. 

366-33  Fidelitv  &  D.  Co.  r.  Tinslev, 
30  Ky.  L.  R.  1095.  100  S.  W.  272;  Al- 
bers  Com.  Co.  r.  Spencer,  236  Mo.  608, 
139  S.  W.  321;  Moore  r.  Lachmund,  59 
Or.  565,  117  P.  1123:  Crawford  r.  Corp., 
89  S.  C.  456.  71  S.  E.  1049;  (^uarnberg 
r.  City  of  Chamberlain.  29  S.  I>.  377, 
137  X.  W.  405;  McLennon  r.  Fenner, 
19  S.  D.  492,  104  X.  W.  218.  See  Ten- 
nes  r.  Bldg.  Co.,  72  Wash.  644.  131  P. 
201,  where  there  is  no  basis  for  meas- 
uring damages. 

Limited  to  such  actual  damages  as  are 
the  jiroximate  consequeiucs  of  issuing 
the  injunction.  American  Bonding  Co, 
r.  S..  12(1  Md.  305,  87  A.  922;  Virginia 
Beach  D.  Co.  r.  C,  115  Va.  2S0,  78  S. 
E.  617. 

Value  of  property  tieil  up  need  not  bo 
jiroved.       Cameron     r.    .Tones,     41     Tex. 
Ci\.    4.    ;tit    S.    \V.    112!'. 
Stipulation  between  parties  as  to  basis 
on  which  goods  to  be  charged  binding 
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as  to  rate  of  credit  given  for  returns. 
Collins  V.  Huffman,  48  Wash.  184,  93 
P.  220. 

Holder  of  stock  restrained  from  selling 
may  show  he  had  purchaser,  notwith- 
standing it  could  not  be  sold  without 
order  of  court,  which  was  not  obtained 
and  could  not  be  because  of  injunction. 
Slack  V.  Stephens,  19  Colo.  App.  538, 
76  P.  741. 

Evidence  restricted  to  damages  caused 
by  injunction.  Collins  V.  Huffman,  48 
Wash.  184,  93  P.  220. 
367-34  Lewis  v.  Collier,  157  Ala.  533, 
47  S.  790;  'Chicago  Title  &  T.  Co.  v. 
Chicago,  209  HI.  172,  70  N.  E.  572; 
Clay  Center  v.  Williamson,  79  Kan.  485, 
100  P.  59;  Hawkins  v.  Hubbell  & 
Houser,  127  Tenn.  312,  154  S.  W.  1146. 
367-36  Fidelity  &  D.  Co.  v.  Walker, 
158  Ala.  129,  48  S.  600;  Fidelity  &  D. 
Co.  v.  Tinsley,  30  Ky.  L.  E.  1095,  100 
S.  W.  272;  kielsen  v.  Albert  Lea,  87 
Minn.  285,  91  N.  W.  1113;  Curphy  v. 
Terrell,  89  Miss.  624,  42  S.  235;  Albera 
Com,  Co.  V.  Spencer,  236  Mo.  608,  139 
S.  W.  321;   McLennon  v.  Fenner,   19   S. 

D.  492,  104  N.  W.  218;  Littleton  v. 
Burgess^  16  Wyo.  58,  91  P.  832,  16  L. 

E,  A.  (N.  S.)  49.  Contra  in  federal 
courts.  Tullock  v.  Mulvane,  184  U.  S. 
497;  Missouri,  etc.  E.  Co.  v.  Elliott,  184 
U.  S.  530;  Sullivan  v.  Cartier,  147  Fed. 
222,  77  C.  C.  A.  448;  Lindeberg  v.  How- 
ard, 146  Fed.  467,  77  C.  C.  A.  23;  Na- 
tional Society  v.  Co.,  56  Misc.  627,  107 
N.  Y.  S.  820  (applying  rule  to  action  in 
state  court  on  bond  given  in  federal 
court). 

368-37  Marks  v.  Club,  219  HI.  417, 
76  N.  E.  582;  Fordham  v.  Thompson, 
144  HI.  App.  342  (if  there  was  a  con- 
tract it  should  be  proved);  Littleton  v. 
Burgess,  16  Wyo.  58,  91  P.  832,  16  L. 
E.  A.   (N.  S.)   49. 

Counsel  fees  not  recoverable  because 
auxillarv  to  the  main  suit.  S.  v.  Nash 
(W.  VaO,  79  S.  E.  829. 
Right  to  recover  attorney's  fees  where 
injunction  sole  relief  sought  not  de- 
pendent upon  proof  of  substantial  dam- 
age if  legal  rights  invaded.  Weier- 
hauser  v.  Cole,  132  la.  14,  109  N.  W. 
301. 

Sum  agreed  to  be  paid  best  evidence 
of  value  of  attorney's  services.  Moss- 
man  V.  Thorson,  118  HI.  App.  574. 
368-38  Miller  v.  Donovan,  13  Ida. 
735,  92  P.  991  (stating  rule  more 
broadly  than   text) ;   Lanum   v.   Patter- 


son, 143  111.  App.  255;  Chicago  A.  &  N. 
E.  Co.  V.  Whitney,  143  la.  506,  121  N. 
W.  1043;  Chicago,  etc.  E.  Co.-  v.  Sulli- 
van, 26  Ky.  L.  E.  46,  80  S.  W.  791; 
Gulfport  L.  &  I.  Co.  V.  Augur  (Miss.), 
48  S.  722. 

Estimate  of  value  of  several  services 
be  sufficient.  Akin  v.  Eice,  137  Mo. 
App.  147,  117  S.  W.  655. 
369-39  Dempster  v.  Lansingh,  128 
111.  App.  388  (immaterial  that  services 
performed  in  securing  dissolution  nec- 
essary on  hearing  on  merits) ;  Collins 
V.  Huffman,  48  Wash.  184,  93  P.  220. 
See  Littleton  v.  Burgess,  16  Wyo.  58,  91 
P.  832,  16  L.  E.  A.  (N.  S.)  49. 


INJURIES  TO  PERSON 

Testimony  of  plaintiff,  375-4;  Declara- 
tions of  injured  person,  375-4;  Declara- 
tion amounting  to  conclusion,  377-9; 
Judicial  notice  pain  suffered,  385-31; 
Actions  for  wrongful  death,  406-99;  Per- 
sons abnormal  or  suffering  from  incur- 
able disease,  427-62;  Duration  of  an- 
.cestor's  life,  428-68;  Eesponsibility  of 
beneficiary  for  death,  441-6. 
374  That  defendant  is  protected  by 
accident  Insurance  is  inadmissible. 
Shay  V.  Horr  (Wash.),  139  P.  604.  So 
also  the  admission  of  testimony  that 
counsel  for  defendant  represented  an 
indemnity  insurance  company  is  error 
because  it  neither  affected  his  liability 
or  his  credibility.  Watson  v.  Adams 
(Ala.),   65  S.   528. 

374-1  See  "Expert  and  Opinion 
Evidence. ' ' 

374-3  Contra  if  medical  expert  called 
examine  plaintiff  with  a  view  to  quali- 
fying as  a  witness.  Comstock  v. 
Georgetown,  187  Mich.  541,  100  N.  W. 
788. 

If  plaintiff's  condition  has  been  fully 
testified  to  physician  should  not  give 
opinion  as  to  whether  he  was  simulat- 
ing. McCormick  v.  E.  Co.,  141  Mich. 
17,  104  N.  W.  390.  Comp.  Judd  v.  Cale- 
donia, 150  Mich.  480,  114  N.  W.  346. 
375-4  Testimony  of  plaintiff  he  was 
injured  and  suffered  is  not  only  com- 
petent, but  jury  can  accept  and  credit 
testimony  based  on  his  knowledge  in 
preference  to  the  evidence  of  "a  whole 
college  of  physicians"  he  was  not  in- 
jured. Southern  E.  Co.  v.  Tankersley, 
3  Ga.  App.  548,  60  S.  E.  297. 
Declarations  of  injured  person  he  was 
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injured  are  admissible  when  i>art  of 
res  gestae.  Kunnels  f.  R.  Co.,  49  Tex. 
Civ.  150,  107  S.  W.  647;  St.  Louis,  etc. 
K.  Co.  V.  Coats  (Tex.  Civ.),  103  S.  W. 
eG2.  See  Nielson  v.  Co.,  5  Neb.  (Unof.) 
430,  98  N.  W.  1090,  exclusion  of  evi- 
<lpnee  of  declarations  not  fatal,  the 
fact  of  injury  being  otherwise  estab- 
lished. 

Conversation  between  plaintiff  and 
( onductor  of  car  from  wliicli  jilaintiir 
thrown,  occurring  iinniodiatcly  on  re- 
1  (lardiiig  car,  in  which  conductor  asked 
jdaintifl:  if  she  was  hurt,  to  which  she 
replied  she  was,  is  part  of  res  gestae 
and  admissible.  Nixon  r.  R.  Co.,  79 
Neb.  550,  113  N.  W.  117. 

Statement  of  plaintiff  to  companion 
he  was  hurt,  niailo  immediately  after 
arising  from  a  fall  and  in  response  to 
inquirv,  is  admissible.  Lexington  V. 
Floharty,  74  Neb.  (i2n,  104  N.  W.  lO.lfi. 
Conversation  between  plaintiff  and 
daughter  when  latter  rcachcil  h<ir 
mother  immediatelv  after  the  fall,  not 
admissible  Potter  r.  Cave,  123  la.  98, 
98  N.  W.  569. 

Non-injury  of  other  persons,  similarly 
situated  with  person  claiming  to  have 
been  injured,  mav  be  shown.  Kellv  P. 
Co.  V.  London  (Tex.  Civ.),  125  S."  W. 
974. 

Giving  notice. — Tf  statute  requires  no- 
tice be  given  defendant  before  suit 
brought  plaintiff  must  show  compliance 
therewith.     Gutierrez  v.  E.  Co.,  102  Tex. 

nrs,  117  s.  w.  42r). 

Burden  on  plaintiff  to  show  nature  and 
extent  of  injurv.  Muri)hy  i:  Co.,  31 
Nev.  120,  101  P.  322. 
:?7r;-5  Alabama  Chemical  Co.  v. 
Plielps,  17."  Ala.  121.  57  S.  094;  Robin- 
son r.  Crotwell,  175  Ala.  194.  57  S.  23; 
Spear  r.  T^nited  Railroads,  16  Cal.  App. 
637,  117  P.  956;  .Toiner  r.  R.  Co.,  128 
La.  10.-50,  55  S.  670;  Mullin  r.  R.  Co., 
T55  Mass.  522,  70  N.  E.  1021;  Markoff 
r.  R.  Co.,  169  Mich.  37,  13 1  N.  W. 
1101;  Plomquist  r.  Co.,  112  Minn.  143, 
127  N.  W.  481;  Davis  r.  R.  Co.,  145  N. 
C.  95,  58  R.  E.  798;  Waters-Pierce  O. 
Co.  r.  Deselms,  18  Okla.  107.  89  P.  212; 
Cole  r.  Parber  (R.  l.V  «;2  A.  129;  Alii 
son  r.  City,  112  Va.  243,  71  S.  E.  525. 
If  the  actual  physical  cause  of  the  in- 
jury is  admitted  by  defendant  upon  the 
tecord,  there  is  "left  for  inquiry  only 
the  question  whether  such  actual  phy- 
sical cause  was  the  legal  or  proximate 


or  a  question  of  law,  according  to 
whether  the  evidence  bearing  on  the 
subject  is  controverted  or  uncontro- 
verted.  The  fact  of  reasonable  antici- 
pation of  injury  as  an  element  of  pro.\' 
imate  cause  may  be  established  by  the 
evidence,  and,  if  so,  any  error  in  sub- 
niittiiig  it  to  the  jury  becomes  innocu- 
ous if  the  jury  answers  the  question 
correctlv.  Nelson  r.  Railwav  Co.,  130 
Wis.  2i4,  109  N.  W.  933;"  Davis  f. 
Railwav  Co.,  93  Wis.  470,  C7  N.  W. 
16,  1132,  33  L.  R.  A.  654,  57  Am.  St. 
Rep.  935;  Wheeler  r.  Milner,  137  Wig. 
26,  118  N.  W.  187."  Brossard  r.  Mor- 
gan Co.,  150  Wis.  1,  136  N.  W.  181. 

The  Indiana  statute  requires  that  an 
emidoyor  operating  emery  wheels  shall 
provide  exhaust  fans  of  sufficient 
power  for  the  purpose  of  carrying  off 
dust  from  such  wheels.  If  the  plaintiff 
claims  injury  from  failure  to  comply 
with  this,  to  enable  him  to  recover,  ho 
must  show,  in  a<ldition  to  the  other  ma- 
terial facts  alle;:ed  in  his  complaint, 
that  he  was  injured  by  the  dust  coming 
from  the  emery  wheel  in  controversy 
and  in  coiisidering  that  question  the 
term  "dust"  should  be  considered  and 
construed  in  accord  with  the  ordinary 
and  generally  accepted  meaning  of  the 
term.  Indianapolis  Fdrv.  Co.  r.  Lackcv, 
51  Tnd.  App.  175,  97  N.'  E.  349. 
In  an  action  for  injuries  sustained  by 
being  struck  by  an  automobile,  evi- 
dence as  to  whether  the  driver  would 
or  would  not  have  driven  at  a  dan;:er- 
ous  rate  of  speed  is  irrebn-ant.  Mc- 
Cown  17.  Muldrow,  91  S.  C.  523,  74  S.  E. 
3SG. 

Evidence  held  to  sustain  a  verdict  for 
injury  by  explosion  of  i:nn.  Southern 
Ind.  C.as  Co.  r.  Tvner,  49  Ind.  App.  475, 
97  N.  E.  5<50. 

The  condition  of  the  machinery  i"  n. 
question  for  the  jury  u]miu  a  sufficient 
prima  facie  showing  of  imperfect  op- 
eration. Cubbnge  r.  Est.  of  Conrad 
Youngerman,  15.-;  la.  39.  134  N.  W. 
1074. 

Evidence  as  to  mangled  condition  of 
decedent,  for  whose  wrongful  death 
damages  sought,  is  admissible,  action 
being  for  punitive  as  well  as  compensfl- 
torv  damages.  Prickman  r.  R.  Co.,  74 
S.  C.  3or,.  -J  S.  E.  '-?,. 
Injury  sustained  in  collision,  force  of 
collision  and  effect  uynn  the  cars  are 
i  proper    to    aid    in    determining    manner 


cause.    That  may  be  a  question  of  fact  ■  in   which   injuries  sustained   and   their 
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nature  and  extent.  Johnstone  V.  R. 
Co.,  45  Wash.  154,  87  P.  1125, 
In  action  to  recover  damages  for  un- 
lawful killing  grade  of  offense  is  not 
material.  Defendant  must  show  he 
acted  in  self-defense.  On  that  issue 
evidence  of  antecedent  facts  and  those 
attending  the  homicide  is  admissible. 
Graj'  V.  Phillips,  54  Tex.  Civ.  148,  117 
S.  W.  870. 

376-6     See  Heinmiller  v.  Winston,  131 
la.  32,  107  N.  W.  1102. 

In  action  to  recover  for  injury  caused 
by  a  runaway  car  evidence  of  other 
cars  running  away  at  same  place  is 
admissible.  Mayer  v.  R.  Co.,  142  Mich. 
459,  105  N.  W.  "888. 
376-7  Kansas,  etc.  R.  Co.  v.  Morris, 
80  Ark.  528,  98  S.  W.  363;  Western  & 
A.  R.  Co.  V  Watkins  (Ga.  App.),  80  S. 
E.  916;  Smith  V.  R.  Co.,  165  111.  App. 
190;  Vaughan  v.  R.  Co.,  177  Mo.  App. 
155,  164  S.  W.  144;  Jewell  v.  Mfg.  Co., 
166  Mo.  App.  555,  149  S.  W.  1045; 
Scott  V.  Townsend  (Tex.  Civ.),  159  S. 
W.  342;  International,  etc.  R.  Co.  v. 
Hugen,  45  Tex.  Civ.  326,  100  S.  W. 
1000;  Dixon  v.  Russell,  156  Wis.  161, 
145  N.  W.  761.  See  ''Res  Gestae." 
376-8  Gorza  r.  R.  Co.,  175  111.  App. 
117;  Hutcheis  v.  R.  Co.,  128  la.  279, 
103  N.  W.  779;  Robinson  V.  Stahl,  74 
N.  IL  310,  67  A.  577;  St.  Louis  B.  & 
M.  R.  Co.  V.  Fielder  (Tex.  Civ.),  163  S. 
W.  606.  See  Chicago  &  E.  T.  R.  Co.  v. 
Mitchell  (Ind.  App.),  105  N.  E.  396. 
377-9  Charleston  &  W.  C.  R.  Co.  v. 
Burckhalter,  141  Ga.  127,  80  S.  E.  278; 
Southern  R.  Co.  v.  Brown,  126  Ga.  1, 
54  S.  E.  911;  Louisville  &  N.  R.  Co.  v. 
Scalf,  155  Ky.  273,  159  S.  W.  804; 
Smith  V.  Stoner,  243  Pa.  57,  89  A.  795; 
Magill  V.  R.  Co.,  95  S.  C.  306,  78  S.  E. 
1033;  Zoesch  v.  Co.,  134  Wis.  270,  114 
K.  W.  4S5. 

Although  the  declaration  may  be  part 
of  the  res  gestae  if  it  is  nothing  more 
than  the  conclusion  of  declarant  as  to 
the  negligence  of  a  co-employe,  it 
should  not  be  received.  Dunn  v.  R.  Co. 
130  Ta.  580,  107  N.  W.  616. 
377-11  Kansas  Citv  R.  Co.  v.  Matt- 
hews, 142  Ala.  298,  39  S.  207;  Empire 
C.  Co.  V.  Gravlee,  9  Ala.  App.  657,  64 
S.  207;  Gordon  v.  E.  Co.,  154  la.  449, 
134  N.  W.  1057;  Rothrock  v.  Cedar 
Rapids,  128  la.  252,  103  N.  W.  475; 
Christopherson  r.  R.  Co.,  135  la.  409, 
109  N.  W.  1077  (declaration  immediate- 
ly after  regaining  consciousness,  in  re- 


sponse to  inquiry  bv  physician) ;  Grant 
V.  R.  Co.,  172  Mo.  App."  334,  157  S.  W 
1016;  Giles  v.  R.  Co.,  169  Mo.  App.  24, 
154  S.  W.  852;  Andrzejewski  t.  Fuel 
Co.  (Wis.),  148  N.  W.  37.  See  Koke's 
Admr.  v.  Steel  Co.,  149  Ky.  627,  149  S. 
W.  968.  Comp.  Klass  v.  R.  Co.,  169  Mo. 
Mo.  App.  617,  155  S.  W.  57. 
377-12  Christopherson  V.  R.  Co.,  su- 
pra. See  White  v.  Marquette,  140  Mich. 
310,  103  N.  W.  698. 

378-13  Alabama,  etc.  R.  Co.  v. 
Heald,  178  Ala.  636,  59  S.  461;  Prescott 
&  N.  W.  R.  Co.  V.  Thomas  (Ark.),  167 
S.  W.  486;  McBride  v.  R.  Co.,  125  Ga. 
515,  54  S.  E.  674;  White  v.  R.  Co.,  123 
Ga.  353,  51  S.  E.  411;  Louisville  &  K 
R.  Co.  V.  Scalf,  155  Ky.  273,  159  S.  W. 
804;  Chesapeake  &  O.  R.  Co.  v.  Wal- 
ker's Admrs.  (Ky.),  167  S.  W.  128; 
White  P.  Marquette,  140  Mich.  310,  103 
N.  W.  698;  Vaughan  v.  R.  Co.,  177  Mo. 
App.  155,  164  S.  W.  144;  Grant  v.  R. 
Co.,  172  Mo.  App.  334,  157  S.  W.  1016; 
Poumeroule  v.  Cable  Co.,  167  Mo.  App. 
533,  152  S.  W.  114;  Hitchman  v.  Ker- 
baugh,  242  Pa.  582,  89  A.  669;  Ferance 
V.  Mfg.  Co.  (R.  I.),  89  A.  339. 
See  Mathes  v.  R.  Co.,  178  111.  App.  34; 
Gray  r.  R.  Co.,  215  Mass.  143,  102  N. 
E.  71;  Torgeson  v.  Hanford  (Wash.), 
139  P.  648. 

Griven  in  response  to  an  inquiry. 
Greener  V.  Elec.  Co.,  209  N.  Y.  135,  102 
N.  E.  527,  46  L.  R.  A.  (N.  S.)  975,  rev. 
153  App.  Div.  439,  138  N.  Y.  S.  273. 
379-14  Jewell  r.  Mfg.  Co.,  166  Mo. 
App.  555,  149  S.  W.  1045.  Comp. 
Christopherson  V.  R.  Co.,  135  la.  409, 
109  N.  W.  1077. 

379-15  Bessierre  v.  R.  Co.  (Ala.),  60 
S.  82;  Zipperlen  v.  R.  Co.,  7  Cal.  App 
206,  93  P.  1049;  Illinois  Cent.  R.  Co.  v 
Holland's  Admr.,  147  Ky.  699,  145  S 
W.  389;  Cincinnati,  etc.  R.  Co.  v 
Evans,  33  Ky.  L.  R.  596,  110  S.  W.  844 
Illinois  C.  R.  Co.  v.  Houchins,  31  Ky 
L.  R.  93,  101  S.  W.  924;  United  R.  &  E 
Co.  v.  Cloman,  107  Md.  681,  69  A.  379; 
Johnson  V.  Motor  Co.,  173  Mich.  277, 
139  N.  W.  30;  Hedlund  v.  R.  Co.,  120 
Minn.  319,  139  N.  W.  603;  Union  P.  R 
Co.  V.  Edmondson,  77  Neb.  682,  110  N 
W.  650;  Canham  v.  R.  I.  Co.,  35  R.  I 
177,  85  A.  1050;  Missouri,  etc.  R.  Co 
f.  Boring  (Tex.  Civ.),  166  S.  W.  76 
See  Cowen  r.  R.  Co.,  169  111.  App.  236 
Nelson  r.  Const.  Co.,  148  N.  Y.  S.  971; 
Cincinnati  Tract.  Co.  i\  Jamison,  32 
0.  C.  C.  336;  Gulf,  etc.  R.  Co.  v.  Culver 
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(Tex.  Civ.),  168  S.  W.  514.  But  see  Cal- 
lahan V.  R.  Co.,  47  Mont.  401,  133  P. 
687. 

Such  declarations  must  be  a  part  of 
the  res  }i;('stac;  otherwise  they  caYinot 
be  received.  Rouston  v.  R.  Co.,  151 
Mich.  237,  115  N.  W.  G2. 
380-16  Kemp  r.  R.  Co.,  122  Ga.  559, 
50  S.  K.  465;  Dudlev  r.  R.  Co.,  170  Mo. 
App.  652,  154  S.  W.  402;  Fredenthal  V. 
Brown,  52  Or.  33,  95  P.  1114;  Zeutner 
V.  Co.,  126  Wis.  196,  105  X.  W.  911. 
See  "Res  Gestae." 

380-17  Illinois  C.  R.  Co.  r.  Lowerv 
(Ala.),  63  S.  952;  Kramm  v.  R.  Co.,  22 
Cal.  App.  737,  130  P.  523;  Atlantic  C. 
L.  R.  Co.  r.  Crosbv,  53  Fla.  400,  43  a 
318;  Interstate  Coal  Co.  v.  Love,  153 
Ky.  323,  155  S.  W.  740;  Ix)nisville  &  N. 
R.  Co.  r.  Moore,  150  Kv.  092,  150  S.  TV. 
849;  Iledliind  r.  R.  Co*.,  120  ^fiiin.  319, 
139  X.  \V.  603;  Bowman  v.  Min.  Co., 
168  ^fo.  App.  703,  154  S.  W.  S91 ; 
Greener  v.  Electric  Co.,  153  App.  Div. 
439,  138  X.  Y.  S.  273;  Harrill  v.  R.  Co., 
132  X.  C.  655,  44  S.  E.  109;  Kumko  r. 
Kid  Co.  (Pa.),  90  A.  538;  Gosa  r.  R. 
Co.,  67  S.  C.  347,  45  S.  E.  810.  See 
Clark  1.  Van  Vleck,  135  la.  194,  112 
X.  W.  648. 

380-18  Declarations  of  ajjent  of  an- 
other company  as  to  incompetency  of 
niotornian  operatinjr  car  on  which  plain- 
tiff injured,  not  admissible.  Heinze  r. 
R.  Co.'  (la.),  114  X.  W.  534. 
Declarations  of  third  persons,  in  pres- 
ence of  defendant,  adinissilde  if  ho  had 
opportunitv  to  coiitradii't  or  explnin 
them.  Stowell  v.  Hall,  5G  Or.  256,  108 
P.  1<52,  statute. 

381-19  See  also  vol.  5,  p.  610,  n. 
22.  Travis  r.  R.  Co.  (Ala.),  62  S.  851; 
Forbes  v.  Davidson,  147  Ala.  702,  41 
S.  312. 

Objection  was  made  to  the  exclusion 
of  tlie  evidence  of  a  witness  as  to  his 
opinion  as  to  the  nuniber  of  chains 
that  would  have  to  break  before  any- 
thine:  would  hajipen  to  cause  the 
wrench  to  slip.  "While  he  hnd  worke.l 
as  car  repairer  and  was  familiar  with 
the  winding  devices  on  said  cars,  we 
think,  in  view  of  his  testimony,  he  did 
not  qualify  as  an  exjiert  on  this  is- 
sue." Texas  Traction  Co.  r.  Morrow 
(Tex.  Civ.>,  145  S.  W.  1069. 
381-21  Konig  r.  R.  Co.,  36  Nev.  181, 
125  P.  141. 

Jolting  and  jarring — opinion  admissible 
as  to  whetlier  sinp  of  train  caused  jar 
suflicient     to     throw     passenger     about. 


Chicago,  etc.  R.  Co.  r.  Rowell,  151  Kj-. 
313,  151  S.  W.  950. 
i  382-22  Kane  v.  R.  Co.,  251  Mo.  13, 
157  e.  W.  G44;  Castine  v.  R.  Co.,  249 
'Mo.  192,  155  S.  W.  38. 
382-23  Travis  f.  R.  Co.  (Ala.),  62 
S.  851;  Dow  V.  Oroville,  22  Cal.  App. 
215,  134  P.  197;  Kelleher  r.  R.  Co.,  256 
111.  454,  100  X.  E.  145;  Strevcr  r. 
Woodard  (Ta.),  141  X.  W.  931;  Owens- 
boro  City  R.  Co.  r.  Tucker,  148  Kv.  844, 
147  S.  W.  916;  Baltimore  &  O.  R."Co.  r. 
Harris,  121  I^Id.  254,  88  A.  282;  Ahron 
r.  R.  Co.,  102  Minn.  435,  113  X.  W. 
1019;  ZSrillirons  V.  R.  Co.,  176  Mo.  App. 
39,  162  S.  W.  1069;  Vciss  r.  R.  Co.  (Mo. 
App.),  167  S.  W.  615;  Patterson  r.  Co. 
(Mo.  App.),  163  S.  W.  955;  Lew- 
kowitz  r.  R.  Co.  (Mo.  App.).  161 
S.  W.  588;  Porter  v.  Hethering- 
ton,  172  Mo.  App.  502,  158  S. 
W.  469;  Grav  r.  R.  Co.,  153  Wis.  637, 
142  X.  W.  505.  See  Elward  r.  R.  Co., 
161  Til.  App.  630.  Conrp.  >racFeat  r. 
R.  Co.,  5  Penne.  (Del.)  52,  62  A.  ><9«!; 
Dunn  i;.  R.  Co.,  130  la.  580,  107  X.  W. 
616  (where  plaintiff  was  injured  liy  a 
crowbar  lying  near  the  track,  struck  by 
a  passing  train,  and  hurled  against  him, 
it  was  improper  to  ask  a  physician 
whether  the  injury  might  have  been 
caused  by  a  crowbar  "thrown  by  coin- 
ing in  contact  witU  a  swiftly  moving 
object  like  a  train";  the  material  ques- 
tion for  witness  was  whether  the  in- 
jury might  have  been  caused  by  tho 
impact,  and  not  whether  the  bar  might 
had  been  thrown  by  the  train  or  some 
other  force). 

It  was  objected,  in  substance,  that  the 
opinion  of  an  exjiert  in  answer  to  an 
hypothetical  question,  "in  a  suit  for 
damage  for  personal  injury,  is  inad- 
missible in  the  development  of  plain- 
tiff's prima  facie  case  for  tho  purpose 
of  establishing  the  existence  of  such 
injuries,  where  the  issue  was  not 
whether  su(h  character  of  acci- 
dent could  cause  suih  in,iuries,  but 
whether  it  did  in  fact  cause  the  same." 
The  coiirt  said:  "There  is  nothing  in 
this  proposition.  Plaintiff  was  clearly 
entitled  to  adiluco  any  testimony  of  a 
competent  character  to  connect  tho 
cause  and  the  proxi?uate  results  of  tho 
injury.  This  the  plaintiff  was  entitled 
to  do  in  making  out  her  case  as  well 
a?  at  some  other  stage  of  the  proceed- 
ing." Gulf.  etc.  R.  Go.  r.  Abbott  (Tex. 
Giv.V  1  JO  «5.  W.  1079. 
A   physician  was  asked   if   the  injury 
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set  forth  iu  the  question  might  have 
produced  plaintiff's  nervous  condition, 
and  he  answered  in  the  affirmative. 
This  was  held  proper.  Eichardson  v. 
E.  Co.,  166  Mo.  App.  162,  147  S.  W. 
1126. 

But  testimony  of  experts  that  they 
had  never  known  of  an  injury  of  the 
nature  complained  of  resulting  from 
an  electric  shock  is  inadmissible. 
Black  V.  E.  Co.,  162  Mo.  App.  90,  144 
S.  W.  131. 

Physician  who  has  never  examined 
plaintiff's  injuries  but  is  present  at 
trial  and  hears  part  of  plaintiff's  tes- 
timony cannot  give  opinion  concerning 
probability  of  person  injured  in  man- 
ner testified  to.  Ottawa  v.  Green,  72 
Kan.  214,  83  P.  616. 
3S3-24  Empire  L.  Ins.  Co.  v.  Gee, 
178  Ala.  492,  -60  S.  90;  Chicago  U.  T. 
Co.  V.  Eoberts,  229  111.  481,  82  N.  E. 
401;  Boehm  v.  Detroit,  141  Mich.  277, 
104  N.  W.  626;  Noller  v.  Wright,  138 
Mich.  416,  101  N.  W.  553;  Murphy  v. 
Co.,  31  Nev.  120,  101  P.  322;  Beard  v. 
E.  Co.,  143  N.  C.  136,  55  S.  E.  505;  Par- 
rish  V.  E.  Co.,  146  N.  C.  125,  59  S.  E. 
348.  See  Jones  f.  Co.,  137  N.  C.  337, 
49  S.  E.  355;  St.  Louis,  etc.  Co.  v.  Brown 
(Tex.  Civ.),  163  S.  W.  383.  Comp. 
Summerlin  r.  E.  Co.,  133  N.  C.  550,  45 
S.  E.  898;  Eiser  v.  E.  Co.,  67  S.  C. 
419,  46   S.  E.   47. 

383-25  Fleddermann  v.  Co.,  134  Mo. 
App.  199,  113  S.  W.  1143. 
Burden  of  proving  the  nature  of  the 
injury  is  on  the  plaintiff,  as  at  com- 
mon law.  Warfleld  t.  Hepburn,  62  Fla. 
409,   57   S.   618. 

A  physician  may  testify  as  to  his  ex- 
amination of  deceased  made  immedi- 
ately after  injury  and  as  to  statements 
of  deceased  then  made  as  to  pain  and 
location  of  injuries.  Albrecht  V.  Mor- 
ris, 91  Neb.  442,  136  N.  W.  48. 
383-26  St.  Louis,  etc.  E.  Co.  v.  Sav- 
age, 163  Ala.  55,  50  S.  113;  Atwood  v. 
Co.,  82  Conn.  539,  74  A.  899;  Nielsen 
V.  Co.,  5  Neb.  (Unof.)  430,  98  N.  W. 
1090;  Murphy  V.  Co.,  31  Nev.  120,  101 
P.  322;  Brown  v.  Blaine,  41  Wash.  287, 
83  P.  310.  Comp.  Jacksonville  E.  Co.  v. 
Batchis,  .54  Fla.  192,  44  S.  933. 
Evidence  of  weight  of  injured  person 
before  injurv,  competent.  O  'Dea  v.  E. 
Co.,  142  Mich.  265,  105  N.  W.  746. 
Burden  is  on  plaintiff  to  show  how 
far  previous  ailment  caused  his  ex- 
isting  cflr  Htion   as   compared   with    ef- 


fect of  injurv  complained  of.  Eaw- 
lings  V.  Co.,  158  Mich.  143,  122  N.  W. 
504. 

384-27  St.  Louis,  etc.  E.  Co.  f.  Sav- 
age, 163  Ala.  55,  50  S.  113;  St.  Louis, 
etc.  E.  Co.  V.  Hook,  83  Ark.  584,  104 
S.  W.  217;  Denver  City  Tramway  Co. 
V.  Cowan,  51  Colo.  64,  116  P.  136;  At- 
lantic C.  L.  E.  Co.  V.  Whitney,  65  Fla. 
72,  61  S.  179;  Southern  I.  E.  Co.  v. 
Davis,  32  Ind.  App.  569,  69  N.  E.  550; 
Federal  B.  Co.  v.  Eeeves,  73  Kan.  107, 
84  P.  560,  77  Kan.  Ill,  93  P.  627; 
Hines  v.  Kansas  Citv,  120  Mo.  App. 
190,  96  S.  W.  672;  Drevfus  V.  E.  Co., 
124  Mo.  App.  585,  102  S.  W.  53;  Par- 
tello  v.  E.  Co.  (Mo.  App.),  107  S.  W. 
473;  Murphy  v.  Co.,  31  Nev.  120,  101 
P.  322;  Shoemaker  v.  Sonju,  15  N.  D. 
518,  108  N.  W.  42;  Brown  V.  Traction 
Co.,  230  Pa.  498,  79  A.  713;  Eapid  Trans. 
E.  Co.  V.  Williams  (Tex.  Civ.),  136  S. 
W.   267. 

A  showing  of  plaintiff's  condition  and 
the  effect  produced  upon  her  in  an  at- 
tempt to  walk  on  the  street  in  the 
heat.  Eichardson  v.  E.  Co.,  166  Mo. 
App.  162,  147  S.  W.  1126. 
"Loss  of  appetite  and  inability  to  sleep 
were  not  set  up  in  the  j)etition  as  a 
specific  injury  for  which  the  plaintiff 
sought  recompense,  but  plaintiff  testi- 
fied that  as  a  result  of  the  accident  he 
could  not  sleep  well,  and  that  he  had 
no  appetite,  conditions  which  were  ad- 
missible in  evidence  under  the  plead- 
ings as  made,  because  they  reasonably 
and  propei-ly  might  be  expected  to  fol- 
low the  shock  of  the  collision  and  the 
injuries  described."  Owensboro  City 
E.  Co.  V.  Tucker,  148  Ky.  844,  147  S. 
W.  916. 

Taking  medicine  to  cure  or  relieve  suf- 
fering, admissible.  Southern  E.  Co.  v. 
Cunningham,  152  Ala.  147,  44  S.  658. 
In  action  by  married  woman  for  per- 
sonal injuries  it  is  proper  to  show  she 
has  been  incapacitated  by  her  injuries 
from  performing  labor  for  the  purpose 
of  showing  nature  and  extent  of  in- 
juries. Bliss  r.  Beck,  80  Neb.  290,  114 
N.  W.  162,  dist.  Central  City  v.  Engle, 
65  Neb.  885,  91  N.  W.  849. 
Evidence  plaintiff  gave  birth  to  still 
born  child  one  year  after  injury  and 
had  miscarriage  three  years  after,  ad- 
missible. Chicago  U.  T.  Co.  v.  Er- 
trachter,  228  111.  114,  81  N.  E.  816. 
Impaired  vision. — Shaw  v.  Co.,  146  N. 
C.  235,  59  S.  E.  676. 
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Injui-y  to  sexual  organs,  and  inability 
to  have  inteicouiso  with  wife,  and  that 
juior  to  injury  he  had  be;,'otten  chil- 
dren, may  be  shown.  Deering  II.  Co. 
V.  Barzak,  227  111.  71,  SI  N.  E.  1.  See 
Postal  T.  Co.  c.  Likes,  225  111.  249,  80 
X.  E.  130. 

On  second  trial  it  is  competent  for 
plaintiff  to  show  condition  of  health 
between  first  and  secoml  trial,  as  to 
ini])iovement.  Kircher  v.  Larchwood, 
129  la.  5o4,  lOo  N.  W.  834.  See  W. 
Chicago  R.  Co.  r.  Doughertv,  209  111. 
241,  70  N.  E.  586,  third  trial. 
Effect  of  injury  in  creating  a  predis- 
position to  lii\e  injuries,  relevant.  Don- 
nelly v.  R.  Co.,  235  111.  35,  85  N.  E. 
233. 

385-28  Schmidt  r.  R.  Co.,  239  111. 
4!tl,   SS   N.   E.   275. 

Loss  of  childbearlng  power,  proper  to 
be  considered.  Normile  r.  Co.,  57  W. 
Va.  ]:52.  49  8.  E.  10.30. 
Plaintiff's  capacity  to  conceive,  not- 
withstanding injury,  may  be  shown,  as 
may  fact  she  would  continually  suffer 
pain  of  miscarriages.  Such  evidence  is 
not  admissible  to  show  damages  for 
loss  of  future  offs]iring,  but  relevant  as 
basis  for  damages  for  future  ])ain.  De 
vine  r.  R.  Co.,  131  App.  Div.  142,  115 
N.  Y.  S.  263. 

Amputation  of  leg  may  be  shown. 
Smart  r.  Kansas  Citv,  208  Mo.  162,  105 
S.  W.  709. 

38,'»-2J»  St.  Louis,  etc.  R.  Co.  r.  Sav- 
age, 163  Ala.  55,  50  S.  113  (loss  in 
weight  and  inal>ility  to  sleep  may  also 
be  shown);  Colorado  Spr.  &  R.  Co.  r. 
PeMt,  37  Colo.  326,  86  P.  121;  Smith 
r.  Whittlesey,  79  Conn.  189,  63  A.  10S5; 
Bpwring  v.  Co.,  5  Penne.  (Del.),  594, 
66  A.  369;  Heidelbaugh  r.  R.  Co.,  6 
Penne.  (Del.)  209,  65  A.  587;  Schmidt 
r.  R.  Co.,  240  111.  494,  88  N,  E.  275 
(sucdi  testimony  may  come  from  physi- 
cians, though  l)aaed  on  observation  open 
to  lavnien);  Keokuk  &  II.  H.  Co.  r 
Wetzol,  22S  111.  253,  81  N.  E.  864;  Donk 
V.  Thil,  228  111.  233,  81  N.  E.  857;  Cin- 
cinnati, etc.  R.  Co.  r.  Cook,  45  Ind. 
App.  401,  90  X.  E.  1052  (husband's 
action  for  iniurv  to  wife);  Davis  r. 
Co.,  20  S.  D.  399."  109  X.  W.  374;  Pecos, 
etc.  R.  Co.  r.  Coffman,  56  Tex.  Civ.  472, 
121  S.  W.  218  (such  testimony  not  a 
conclusion);  Sorenson  r.  Co.,  129  Wi.s. 
366,  109  X.  W.  84.  And  see  Partridge 
r.  R.  Co.,  184  Fed.  211,  107  C.  C.  A. 
49. 


Evidence  of  fainting  spells  after  injury 
is  admissible.  Ren.lers  r.  R.  Co.,  1 4'4 
Mich.  387,  108  X.  W.  368.  But  there 
must  be  evidence  of  some  casual  con- 
nection with  injury.  Sloss-S.,  otc.  Co. 
r.  Vinzant,  153  Ala.  212,  44  S.  1015. 
Evidence  menstrual  period  became  ir- 
regular after  injury  admissible.  Cedar- 
town  r.  Brooks,  2  Ga.  App.  583,  59  S. 
E.    836. 

Mental  and  physical  pain  may  be  in- 
ferred without  atlirmative  testimony  in 
case  of  serious  injury.  Xolan  r.  Co.,  33 
Ky.  L.  R.  745,  111  S.  W.  290;  Gulf,  etc. 
R.  Co.  t'.  Coleman,  51  Tex.  Civ.  415,  112 
S.  W.  690.  See  supra.  "Assault  and 
Battery,"    1004-4. 

Time  suffering  continued,  relevant 
Texas  C.  T.  Co.  v.  Owens  (Tex.  Civ.), 
128  S.  W.  926. 

385-30  Breen  i\  R.  Co.  (la.),  141  X. 
W.  410;  Hertzberg  r.  T.  Co.,  243  Pa. 
540,  90  A.  344;  Xiles  r.  R.  Co.  (Vt.), 
89  A.  629.  See  Spencer  r.  Johnson,  176 
Mich.  278,  142  X.  W.  582. 

385-31  Birmingham  R.  Co.  r.  Ellard, 
135  Ala.  433,  33  S.  276;  Hanrahan  r. 
Chicago,  145  111.  App.  38  (confinement 
in  prison  at  hard  labor  may  be  shown); 
Etzkorn  r.  Oelwein,  142  la.  107,  120 
X.  W.  636;  Chlanda  r.  Co.,  213  Mo. 
244,  112  S.  W.  249.  See  Kinix  r.  R. 
Co.,  156  Cal.  379,  104  P.  9S6;  Mullin 
f.  R.  Co.,  185  Mass.  522,  70  X.  E.  1021. 
Comp.  Larsen  v.  Sedro-W.,  49  Wash. 
134,  94  P.  938. 

Evidence  of  simulated  lameness  is  not 
ailniissible  wliere  plaiiititT  does  not 
claim  injury  occasioned  lameness. 
Williams  r.  Lansing,  152  Mich.  169,  115 
X.  W.  961. 

Judicial  notice  taken  that  injury  to 
hand,  resulting  in  loss  of  two  fingers, 
causes  pain.  Bolton  r.  Ovitt,  SO  Vt. 
362,  67  A.  881.  See  Kirkham  r.  Co., 
39  Wash.  415,  81  P.  S69. 
Error  of  physician  of  good  repute  in 
treating  plaintiff  mav  not  be  shown  in 
mitigation  of  damages.  S<'holl  r.  Gray- 
son, 147  Mo.  App.  652,  127  S.  W.  415, 
fnll.  Elliott  r.  Kansas  Citv,  174  >ro. 
554,   74    S.   W.   617. 

Exaggerated  claims  as  to  effect  of  pre- 
vious injury  receive-1  by  defen.lant  may 
not  be  shown  to  meet  issue  of  fraud 
as  to  extent  of  injury  for  which  suit 
brojight.  Houston,  et.^  R.  Co.  r.  .John- 
son. 103  Tex.  320.  1l'7  S.  W.  539. 
Willingness  to  submit  to  physical  ex- 
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aniination  may  be  inquired  into.  Ser- 
taut  r.  t'raiio,"  112  Til.  Apj).  49. 
Evidence  of  injuries  not  specified  and 
not  admissible  for  that  reason  may  be 
received  in  rebuttal  of  such  testimony. 
Southern  T.  &  T.  Co.  v.  Evans,  54  Tex. 
Civ.  63,  116  S.  W.  418. 
Seriousness  of  plaintiff's  injuries  may 
not  be  proved  by  showing  amount  re- 
ceived by  him  from  another  employer 
in  settlement  of  his  claim,  though  proof 
of  former  injury  and  bringing  suit 
therefor  shown.  Houston,  etc.  R.  Co.  i. 
.Tohnson  (T?x.  Civ.),  llS  S.  W.  1150. 
Previous  injury,  resulting  in  similar 
symj)toms  to  those  comjdained  of,  may 
be  shown.  Wheeler  v.  Milner,  137  Wis. 
26,  118  N.  W.  187. 

386-33  Rearden  v.  R.  Co.,  215  Mo. 
105,  114  S.  W.  961,  under  general  alle- 
gation. 

Plaintiff  may  show  heart  trouble  under 
a  declaration  that  he  was  greatly  hurt, 
bruised,  injured,  wounded,  cut,  and  lac- 
erated in  and  about  his  head,  neck, 
shoulder,  sides  and  arms,  and  then  and 
there  received  severe  and  permanent  in- 
juries by  reason  of  the  premises  to  his 
head  and  base  of  his  brain  from  which 
ho  has  suffered  through  faintness,  dizzy 
spells,  nausea,  and  hvpochondria,  etc. 
Mark  off  r.  R.  Co.,  169"  Mich.  37,  134  N. 
W.  1101,  cit.  Montgomery  v.  R.  Co.,  103 
Mich.  46,  61  N.  W.  543,  29  L.  R.  A. 
287;  Leslie  v.  Jackson,  etc.  Tr.  Co.,  134 
Mich.  518,  96  N.  W.  580;  Comstock  v. 
Tp.  of  Georgetown,  137  Mich.  541,  100 
N.  W.  788;  Renders  V.  Grand  T.  R.  Co., 
144  Mich.  387-391,  108  N.  W.  368; 
Groat  V.  Detroit  U.  R.,  153  Mich.  165- 
167,  116  N.  W.  1081. 
Injuries  naturally  resulting  from 
wounds  described  in  complaint  niay  be 
proved  though  not  pleaded.  Katahdin 
Co.  V.  Peltomaa,  156  Fed.  342,  84  C. 
C.  A.  238;  New  York  T.  Co.  v.  Garside, 
157  Fed.  521,  85  C.  C.  A.  285. 
3S6-34  Previous  disability  is  no  bar 
to  recovery  for  damage  resulting  from 
the  injury  complained  of.  North  Ger- 
man Lloyd  S.  S.  Co.  v.  Roehl  (Tex. 
Civ.),  144  S.  W.  322. 
386-35  See  Donnelly  v.  E.  Co.,  131 
111.  App.  302.  Comp.  Birmingham  R.  & 
C.  Co.  V.  Enslen,  144  Ala.  343,  39  S. 
74.  Contra,  Evarts  v.  R.  Co.,  3  Cal. 
App.  712,  86  P.  830. 
387-36  Empire  C.  Co.  v.  Gravlee,  9 
Ala.  App.  657,  64  S.  207;  Lewy  Art 
Co.  V.  Agricola,  169  Ala.  60,  53  S.  145; 


Grasselli  Chemical  Co.  v.  Davis,  166 
Ala.  471,  52  S.  35;  Louisville  &  N.  R 
Co.  v.  D&vener,  162  Ala.  660,  50  S.  276; 
Birmingham  R.  Co.  v.  Moore,  151  Ala. 
327,  43  S.  841 ;  Birmingham  R.  Co.  v. 
Rutledge,  142  Ala.  195,  39  S.  338;  Bir- 
mingham R.  Co.  V.  Enslen,  144  Ala.  343, 
39  S.  74;  St.  Louis  S.  R.  Co.  v.  Jackson, 
93  Ark.  119,  124  S.  W.  241;  Dow  r. 
City  of  Oroville,  22  Cal.  App.  215,  134 
P.  197;  Colorado  Springs  &  I.  R.  Co.  v. 
Allen,  48  Colo.  4,  108  P.  990;  Georgia 
R.  &  E.  Co.  V.  Gilleland,  133  Ga.  621, 
66  S.  E.  944;  Shaughnessy  v.  Holt,  236 
Til.  485,  86  N.  E.  256;  Indianapolis  & 
M.  R.  T.  Co.  V.  Walsh,  45  Ind.  App.  42, 
90  N.  E.  138;  Nicoll  v.  Sweet  (la.),  144 
N.  W,  615;  Etzkorn  V.  Oelwein,  142  la. 
107,  120  N.  W.  636;  Robinson  v. 
Halley,  124  la.  443,  100  N.  W. 
328;  Battis  v.  R.  Co.,  124  la. 
623,  100  N.  W.  543;  Federal  B. 
Co.  V.  Reeves,  73  Kan.  107,  84  P.  560, 
77  Kan.  Ill,  93  P.  627;  Louisville  &  N. 
R.  Co.  V.  Scalf,  155  Ky.  273,  159  S.  W. 
804;  Louisville  &  N.  R.  Co.  v.  Miller, 
154  Ky.  236,  157  S.  W.  8;  Geiselman  v. 
Schmidt,  106  Md.  580,  68  A.  202;  Pruner 
V.  R.  Co.,  173  Mich.  146,  139  N.  W. 
48;  Leedy  v.  Hoover,  160  Mich.  449, 
125  N.  W.  394;  O 'Dea  v.  R.  Co.,  142 
Mich.  265,  105  N.  W.  746;  De  Courcy 
V.  Co.,  140  Mo.  App.  169,  120  S.  W. 
632;  Murphy  v.  Co.,  31  Nev.  120,  101 
P.  322  (though  defendant  admitted  in- 
jury); Vuilleumier  v.  Co.,  55  Or.  129, 
105  P.  706;  Gosa  v.  R.  Co.,  67  S.  C. 
347,  45  S.  E.  810;  Gulf  T.  &  W.  R.  Co. 
V.  Culver.  (Tex.  Civ.),  168  S.  W.  514; 
Missouri,  K.  &  T.  R.  Co.  v.  Graham 
(Tex.  Civ.),  168  S.  W.  55;  Pecos  &  N. 
T.  R.  Co.  v.  Coffman  (Tex.  Civ.),  160 
S.  W.  145;  Texas  Tr.  Co.  v.  Morrow 
(Tex.  Civ.),  145  S.  W.  1069;  Interna- 
tional, etc.  R.  Co.  V.  Lane  (Tex.  Civ.), 
127  S.  W.  1066;  St.  Louis,  etc.  R.  Co. 
r.  Garber  (Tex.  Civ.),  108  S.  W.  742; 
St.  Louis,  etc.  R.  Co.  v.  Bover,  44  Tex. 
Civ.  311,  97  S.  W.  1070;  Graves  v.  Waits- 
field,  81  Vt.  84,  69  A.  137;  Stevens  v.  m 
Friedman,  58  W.  Va.  78,  51  S.  E.  132.  S 
Comp.  Goodwvn  v.  R.  Co.,  2  Ga.  App.  ^ 
470,  58  S.  E.  '688;  Western  &  A.  R.  Co. 
V.  Burnham.  123  Ga.  28,  50  S.  E.  984. 
See  "Mental  and  Physical  States." 
Not  when  made  to  physicians  while  they 
were  examining  her  under  order  of 
court.  De  Haven  r.  Gaslight  Co.,  150 
Ky.  241,  1.50  S.  W.  322. 
Even  though  declarant  was  then  insane. 
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Knox  f.  bobbins  (Tex.  Civ.),  1"j1  S.  W.  , 

ii:;4. 

Testimony  of  physician  as  to  complaints 
uttcri'd  during'  liin  cxatiiination.  Rich- 
ar.lFon  r.  R.  Co.,  l()fi  Mo.  Aj.p.  102.  147 
S.  W.  1126,  rit.  Rra.lv  r.  T.  Co.,  140  Mo. 
Aj.p.  421,  121  S.  W.  1070. 
Testimony  that  plaintiff  "always  com- 
plains of  being  sore  in  her  lungs"  is 
ailiiiissililn  an  importing,'  complaints  re- 
lated to  present  sufTerin^.  Howe  V.  R. 
Co..  139  Mich.  fins.  10.3  X.  W.  1  <?.'). 
Complaints  of  plaintiff  to  physician  of 
■wotirnl  throlibin;:  at  iii;_'lit  inul  loss  of 
sleep,  made  during  "actual  treatment," 
admissible.  Gilmore  r.  Co.,  79  Conn. 
49S,   fir,   A.   4. 

388-.17     Heilberper    r.    Co.,    133    Mo. 
Ai-j).   4."2.  113   S.    W.  730. 
That  plaintiff  would  cry  out  and  weep 
as  if  in  i>:iin;  otherwise  manifc.st  jdiysi- 
eal    sufTerinpf    nnil    comjilain    from    time  j 
to    time    his   brohim    limb    hurt   him,    is 
comf)etent.     Fishbnrn   r.  R.  Co.,  127  la. 
4.S3.    103    N.   W.    4K1. 
388-38     Ft.  Worth  &  D.  C.  R.  Co.  f. 
IIa^s  (Tex.  Civ.),  131  S.  W.  41fi.  Cnutra, 
Sertaiit   V.   Crane,  142   TU.  App.   49. 
388-39     Fishbnrn    r.    R.    Co.,    127    Ta. 
4«t3.    103    N.    W.   481. 
388-IO     Madden   r.   Wilcox.   174    Ind. 
6r)7,  91   N.  E.  933;   Missouri,  etc  R.  Co. 
r.   Dalton,   56  Tex.   Civ.   S2,   120   S.   W. 
240. 

388-11  Pecos,  etc.  R.  Co.  r.  Coffmnn, 
.16  Tex.  Civ.  472,  121  S.  W.  21 S.  See 
St.  Louis,  etc.  R.  Co.  r.  Williams,  108 
Ark.  3S7,  ir)S  S.  W.  494. 
388-42  Prescott,  etc  R.  Co.  r. 
Thomas  (Ark.),  167  S.  W.  4S6;  Chesa- 
peake &  O.  R.  Co.  r.  Wilev,  134  Kv. 
461,  121  S.  W.  402;  Pradv  r.  Co.,  140! 
Mo.  App.  421,  124  S.  W.  1070  {notinn 
Ctnrtsi.le  r,  Ins.  Co..  76  Mo.  446,  43  Am. 
Rep.  76.",  over,  bv  Orall  r.  Tower,  8S 
Mo.  249,  .')."»  Am".  Rep.  3."8,  foil,  in 
Squires  r.  Chillicothe,  S9  Mo.  226,  1  S. 
W.    23  V 

380-13  Western,  et^.  Co.  r.  Pean, 
163  Ala.  2.I."),  .^O  S.  1012;  Atlanta,  etc 
R.  Co.  r.  Gardner,  122  Gn.  S2.  49  S.  F.. 
81S;  Kt/korn  r.  Oelwein.  142  la.  107. 
120  N.  W.  636;  Chesapeake  &  O.  R. 
Co.  r.  Wiley.  134  Ky.  461,  121  S.  W. 
402;  ITouston,  etc  R.  Co.  r.  Maxwell 
(Tex.  Civ.).  125  S.  W.  160.  Comp. 
International,  etc  R.  Co.  r.  I^nne  fTox. 
Civ.).  127  S.  W.  1066.  Contra.  Albreeht 
r.  Morris.  91  Xeb.  442.  136  X.  W.  4S. 
Sufficient  evidence  of  appearance  of 
conduct  of  plaintiff,  or  of  the  parti,  u 


lar  circumstances  under  which  the  state- 
ments were  made  should  bo  produced 
to  make  it,  at  least,  probable  they 
were  the  natural  and  spontaneous  ex- 
pressions of  present  feeling,  and  not 
the  result  of  deliberate  purpose.  Suf- 
ficiency of  such  evidence  is  for  discre- 
tion of  the  court.  St.  Louis,  etc  R. 
Co.  V.  Chanev,  77  Kan.  276,  94  P. 
126. 

Complaint  of  inability  to  use  any  mem- 
ber of  the  body  may  be  whown  by 
plaintiff's  jdivsician.  Hrown  r.  Co., 
141  Mo.  App.*3.S2,  12.';  S.  W.  236. 
Statement  in  answer  to  question  by 
phvsician,  competent.  Vuilb-umier  C 
Co".  .".">  Or.  129,  10.-  P.  706. 
389-45  Feif,'ninp  disease  or  pain, 
not  presumed.  Greinke  r.  R.  Co.,  234 
111.  ."fit.  S.J  N".  F.  327. 
389-46  Richardson  r.  R.  Co.,  16fl  Mo. 
App.  162.  147  S.  W.  1126.  Cnmp.  Rorhe 
r.  Brooklyn.  lO.-i  X.  Y.  294.  11  X.  E. 
630;  .39  Am.  Rep.  ."iOe;  Klinpaman  r. 
Fish,  19  S.  D.  139,  102  N.  W.  601; 
Keller   r.  Gilman,  93  Wis.  9,  66  X.  W. 

soo. 

To  an  osteopath. — Smith  r.  R.  Co.,  165 
111.    Aj.p.    I'.'.i. 

389-47  Western,  etc  Co.  r.  Bean, 
163  Ala.  2.'5.'i.  .')0  S.  1012;  Leedy  r. 
Hoover.  160  Mich.  449,  12"  X.  W.  394; 
Mississippi  C.  R.  Co.  r.  Turnapc,  9.5 
Miss.  R.')4,  49  S.  S40;  International,  etc. 
R.  Co.  r.  Lane  (Tex.  Civ.).  127  S.  W. 
1066.  Contra  as  to  wife  of  injured  per- 
son. Fi.lelity  Co.  r.  Cooper,  137  Ky. 
.'34-1,  126  S.  W.  111.  Reason  for  dis- 
tinction. See  Chesapeake  k  O.  R.  Co. 
r.  Wilev,  134  Kv.  461,  121  S.  W.  402. 
391-54  Descriptive  or  narrative 
statements  of  j.hysicnl  comlition  or 
feelinp  in  answer  to  a  question.  an<l 
not  part  of  res  pestae  not  admissible. 
Klinpaman  r.  Co.,  19  S.  D.  139.  102 
N.  W.  601. 
Must    be    the    apparently    sponUneou* 

result  of  the  o<  (iirnii.  c  nptr.it  mp  on 
the  perceptive  senses  of  the  sp<»nk«»r. 
Illinois  Cent.  R.  Co.  r.  Lowery  (AU,), 
63   .><.   9 "2. 

Statements  to  physician  as  to  past  suf- 
ferinp,  not  ailmis.Hible.  Gibler  r.  R. 
Co..  129  Mo.  Ai.p.  93.  107  S.  W.  1021. 
Statements  of  injured  party  to  nnothor 
as  to  pain  au.l  iniury  after  ocrurronre 
nlleped  to  have  caused  in.iury.  not  ad- 
missible. Price  r.  Ortyll.  133  Wis.  623, 
111  X.  W.  100. 

391-55  n.nid  r.  Ace  Co..  166  111. 
.\pp.    190;    Diiffev    r.   Co.,    147    la.    225, 
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124  N.  W.  609  (long  after  injury);  Mis- 
sissippi C.  E.  Co.  V.  Turnage,  95  Miss. 
854,  49  S.  840;  Vuilleumier  v.  Co.,  55 
Or.  129,  105  P.  706;  Texas  C.  R.  Co.  v. 
Wheeler,  52  Tex.  Civ.  603,  116  S.  W. 
83.  See  Guilford  Cont.  Co.  v.  Clark 
(Ind.  App.),  99  N.  E.  777. 
Inadmissible  if  made  seveial  months 
after  injury.  Kienninger  V.  R.  Co.,  113 
N.  Y.  S.  96. 

392-58  Western,  etc.  Co.  v.  Bean, 
163  Ala.  255,  50  S.  1012;  Mobile  &  O. 
E.  Co.  f.  Carpenter  (Miss.),  61  S.  693; 
St.  Louis,  etc.  E.  Co.  v.  Norvell  (Tex. 
Civ.),  115  S.  W.  861.  See  Indianapolis 
T.  &  T.  Co.  V.  Gillaspy  (Tnd.  App.),  105 
N.  E.  242;  Johnston  v.  R.  Co.,  141  la. 
114,  119  N.  W.  286. 

A  physician  was  asked  if  he  heard  ap- 
pellee "make  any  -complaint  of  pain 
about  his  hand,  expressions  of  pain,  and 
if  so  to  state  what  he  said."  "The 
only  objection  to  this  question  was  that 
the  statement  was  not  competent  un- 
less prior  to  the  commencement  of  this 
action.  This  was  not  a  good  objection. 
The  question,  fairly  construed,  asked 
him  to  state  what  he  heard,  if  any- 
thing, in  the  way  of  expressions  of 
present  existing  pain  relating  to  the 
time  he  saw  appellee.  This  class  of 
testimony  is  competent,  and  its  admis- 
sibility does  not  depend  upon  the 
statements  being  made  before  suit  is 
begun.  The  ground  of  this  objection 
might  be  considered  in  weighing  such 
testimony,  but  not  in  determining  its 
admissibility."  Indianapolis  So.  E.  Co. 
V.  Tucker,  51  Ind.  App.  480,  98  N.  E. 
431. 

392-59  Fuhry  v.  R.  Co.,  239  111.  548, 
88  K  E.  221. 

Testimony  of  physician  as  to  flinching 
on  part  of  plaintiff  during  examination 
is  not  admissible  if  physician  called  to 
make  examination  for  purpose  of  quali- 
fying as  a  witness.  Comstock  v.  George- 
town, 137  Mich.  541,  100  K  W.  788. 
Other  indications  may  make  such  tes- 
timony competent,  as  increase  in 
movement  of  pulse.  Schmidt  v.  R.  Co., 
239  111.  494,  88  N.  E.  275. 
Exclamations  long  after  injury  and 
after  deciding  to  bring  action,  admis- 
sible. McCormiek  v.  R.  Co.,  141  Mich. 
17.  104  N.  W.  390. 

392-60  Greinke  v.  R.  Co.,  234  111. 
564,  85  N.  E.  327;  Comstock  i\  George- 
town,  137   Mich.   541,   100   N.   W.   788; 


O'Dea  r.  R.  Co.,  142  Mich.  265,  105  N. 
W.  746. 

Testimony  of  a  physician  that  two 
months  after  the  accident  plaintiff  "ex- 
hibited to  him  a  scar  about  two  inches 
long  across  the  top  of  her  head,  which 
she  had  received  from  being  thrown  out 
of  a  carriage  on  the  pike;  that  she 
was  complaining  that  since  the  acci- 
dent she  had  suffered  from  various 
nervous  manifestations,  dizziness,  head- 
ache and  the  like.  The  witness  fur- 
ther said  that  a  physician  could  not 
prove  whether  a  woman  was  sleepless 
or  dizzy,  and  that  he  had  to  rely  upon 
her  statements  for  that."  Error.  Eadel 
Co.  t\  Borehes,  147  Ky^.  506,  145  S.  W. 
155,  cit.  C.  &  O.  R.  v.  Wiley,  134  Ky. 
461,  121  S.  W.  402. 

393-61  Coburn  v.  R.  Co.,  243  111. 
448.  90  N.  E.  741;  Chesapeake  &  O.  R. 
Co.  V.  Wiley,  134  Ky.  461,  121  S.  W. 
402. 

Physician  called  not  only  to  give  treat- 
ment, but  also  to  prepare  for  testify- 
ing, cannot  testify  to  statements  made 
to  him  by  plaintiff  as  to  injuries  and 
feeling  at  time  of  first  examination. 
Kath  i\  R.  Co.,  121  Wis.  503,  99  N. 
W.   217. 

393-62  See  Schock  .v.  CooHng,  175 
Mich.  313,  141  N.  W.  675, 
394-63  See  De  Haven  v.  Gaslight 
Co.,  150  Ky.  241,  150  S.  W.  322. 
394-65  Texas  P.  &  L.  Co.  v.  Burger 
(Tex.  Civ.),  166  S.  W.  680. 
394-66  St.  Louis,  etc.  R.  Co.  v.  Sav- 
age, 163  Ala.  55,  50  S.  113;  Central  of 
Ga.  R.  Co.  v.  Campbell  (Ala.  App.),  64 
S.  540;  McClain  v.  Assn.,  17  Ida.  63,  104 
P.  1015;  Dow  W.  &  I.  Wks.  v.  Smith 
(Ky.),  124  S.  W.  819  (medical  testi- 
mony not  essential  if  plaintiff  testifies 
fully  and  exhibits  injured  member) ; 
Shaw  V.  Co.,  146  N.  C.  235,  59  ,S.  E. 
676;  Brown  v.  E.  Co.,  147  N.  C.  136, 
60  S.  E.  898;  Eeeves  r.  E.  Co.,  24  S.  D. 
84,  123  N.  W.  49S;  Chicago,  etc.  R.  Co. 
t:.  Evans  (Tex.  Civ.),  143  S.  W.  966; 
Kansas  City  M.  &  O.  R.  Co.  r.  Florence 
(Tex.  Civ.),  138  S.  W.  430;  Missouri, 
etc.  R.  Co.  V.  Johnson  (Tex.  Civ.),  126 
S.  W.  672  (may  testify  to  what  he  did 
after  injury) ;  Galveston,  H.  &  S.  R. 
Co.  V.  Holvfield  (Tex.  Civ.),  91  S.  W. 
353.  See  also  Dvkstra  v.  R.  Co.,  165 
Mich.  13,  130  N.  W.  320;  Erdmann  v.  E. 
Co.,  174  Mo.  App.  245,  156  S.  W.  764. 
He  may  testify  what  physician  exam- 
ined him.  Chesapeake  &  0.  R.  Co.  v. 
Meyers,  150  Ky.  841,  151  S.  W.  19. 
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Exclamation  of  pain  made  wlion  i>liy8i- 
( laii  is  cxaiiiiiiing  him.  St.  Louis  S.  W. 
R.  Co.  V.  Pruitt  (Tex.  Civ.),  157  S.  W. 
23fi. 

"Plaintiff  was  permitted  to  state,  over 
o1i.]o<'tion,  that  sim-o  the  afri<li'Jit  ho 
haii  not  been  able  to  sleep,  anil  that  as 
a  result  of  his  injuries  he  ha<l  been 
troubled  with  nervousness.  Whilst  this 
latter  statement  was  in  the  nature  of 
a  conclusion,  it  was  nevertheless  a  fact 
which  we  think  the  witness  competent 
to  state."  McLaughlin  r.  GrifTin,  155 
Li.  302,  135  N.  W.  1107. 
Testimony  of  injured  person  he  had  no 
use  of  his  foot  not  a  cfUKlusion.  Mc- 
Donnld  V.  R.  Co.,  114  Mich.  379,  108 
X.   W.  So. 

395-67  Southern  R.  Co.  r.  nobl)s,  151 
A  In.  8?.5.  43  S.  R-H. 

Pain  endured  by  plaintiff  as  result  of 
tests  made  by  physician  to  determino 
extent  or  seat  of  injury  may  be  testi- 
fied to.  Louisville  &  N.  R.  Co.  r. 
Lynch,  137  Ky.  690.  120  S.  W.  302. 
Irapotency  as  result  of  accident  may 
be  proved  by  plaintilT's  ti-stitnony  as 
to  his  inability  to  have  intercourse. 
Epstein  r.  R.  Co.,  143  Mo.  App.  135,  122 
S.  W.  306. 

30.">-68  Contra,  Birmingham  R.  Co.  t\ 
l'rit.li..tt,  161  Ala.  480,  49  S.  782; 
Weatherford,  etc.  R.  Co.  r.  White,  55 
Tex.  Civ.  32,  118  S.  W.  799  (if  limb 
shortened). 

In  Central  of  Georgia  R.  Co.  r.  Clem- 
ents, 2  .Ma.  Ap]..  ."JO.  .-,7  S.  .-'2,  "it 
was  entirely  permissible  for  ap- 
pellee to  state  that  the  rib  of  an  um- 
brella stuck  into  his  chest,  that  his 
hands  were  bruised,  his  fin;.'ers  and 
ribs  broken,  and  his  hips  injured,  and 
it  was  also  permissible  for  him  to  say 
that  after  that  time  he  had  sufTered 
from  a  cough  and  a  sorethroat;  but  we 
think  that  only  an  oxjiert  could  nay 
that  his  lungs  or  speaking  organs, 
neither  of  which  organs  was  actually 
injured  by  the  fall,  had  liecome  u\- 
volved  by  reason  of  injuries  to  the 
above  other  parts  of  his  body.  This 
ileduction  was  one  only  which  a  med- 
ical expert  could  draw  from  the  facts, 
or  the  jury  in  their  exclusive  province 
as  triers  of  the  facts." 
Inability  to  work  may  bo  testified  to 
bv  I'lainfifT.  .Mabnma,  etc.  Co.  r.  Tal- 
Innt.  in-  .Ma.  521.  ']  S.  S35. 
Permanency  of  injuries  may  be  in- 
ferred from  ]>lainti(T'8  testimony  show- 
ing  their  nature  and  continuance   (St. 


Louis  S.  R.  Co.  r.  Marshall  (Tex.  Civ.), 
120  S.  W.  512),  notwithstanding  ex- 
pert testimony  to  contrarv.  Southern 
R.  Co.  r.  Pet'way,  7  Ga.  App.  659,  67 
S.  E.   ^'^C,. 

Period  of  plaintiff's  inability  to  work 
may  be  shown.  Ferrari  r.  Co.,  54  Or. 
210,  102  P.   1016. 

396-70  Lewy  Art  Co.  r.  Agricola, 
100  Ala.  00.  53  S.  145;  Mobile,  etc.  R. 
Co.  r.  Walsh,  140  Ala.  293,  40  S.  E. 
500;  Georgia  R.  &  E.  Co.  r.  Gilleland, 
133  Ga.  621.  00  S.  E.  944;  Macon.  ■  t  •. 
Co.  r.  Mason,  123  Ga.  773.  51  S.  E.  "  . 
Greinke  r.  R.  Co..  234  Til.  564.  ^r,  N. 
K.  327;  Indianapolis  S.  R.  Co.  r.  Tucker, 
51  Tnd.  App.  4S0.  9S  X.  E.  431 ;  Federal 
B.  Co.  r.  Reeves,  73  Kan.  107,  S4  P. 
500,  77  Kan.  Ill,  93  P.  027;  Ohio,  etc. 
Co.  r.  Beuris.  140  Kv.  012,  143  S.  W. 
10;  Fulton  r.  R.  Co..  125  Mo.  App.  229, 
102  S.  W.  47;  Partello  r.  R.  Co.,  217 
Mo.  045,  117  S.  W.  n3S;  Hillerbrand  r. 
Co.,  141  Mo.  App.  122,  121  S.  W. 
102  S.  W.  47;  Lindsay  r.  Kansas 
105  Mo.  100,  93  S.  W.'273;  Brown  r.  R. 
Co.,  147  X".  C.  130,  00  S.  E.  <!9S;  Cro.sby 
r.  R.  Co.,  53  Or.  490,  100  P.  300;  Mis- 
souri, etc.  R.  Co.  r.  Farris  (Tex.  Civ.), 
124  S.  W.  407;  f?t.  Louis,  etc.  R.  Co.  r 
Bover,  44  Tex.  Civ.  311,  97  S.  W.  IO7O; 
St.  Louis,  etc.  R.  Co.  r.  Lowe  CTex. 
Civ.),  97  S.  W.  10<57;  San  -Vntonio  Tr. 
Co.  r.  Florv.  45  Tex.  Civ.  233,  100  8. 
W.  200;  Missouri,  etc.  R.  Co.  r.  Hih- 
bitts.  49  Tex.  Civ.  419.  1<>9  .S.  W.  22«: 
Cunningham  r.  Xeal,  40  Tex.  Civ.  013, 
100  S.  W.  455;  Blue  Ri<lge  Co.  r.  Price, 
lOS  Va.  052,  62  S.  E.  93S;  Yount  c. 
Strickland.  17  Wvo.  520,  101  P.  942. 
See  Texas  M.  R.  Co.  r.  Ritchey,  49  Tex. 
Civ.  409,  10<?  S.  W.  732.  And  ieo  "Ex- 
pert and  Opinion  Evidence";  "Mental 
and  Physical  States." 
Appearance  of  plaintiff's  face  as  in- 
di-ating  suO'ering:  his  comj>laint,s  and 
fa<t  ho  cried  a  great  deal,  etc.,  may  bn 
shown.  Fishburn  r.  R.  Co.  (la.),  98 
N.  w.  3=;o. 
Whether    injuiy    appeared    recent    or 

otherwi.se,   and    its   ajipc.irani  •      '  ••> 

testified     to    bv    non  eNp.'t.  i 

r.  llallev,  124  "la.  11".  T"i  X.  ■■  .  -  . 
Testimony  of  plaintiff's  husband  sho 
coiild  not  walk  as  well  six  months 
after  injury  as  at  time  of  trial  re- 
lates to  a  fact  within  his  observation, 
and  is  not  a  conclusion.  Schmidt  c. 
Co..  130  la.  401.  113  X.  W.  820. 
Testimony  of  non-expert  to  what  cff.  -t 
meilical  treatment  observed  by  him  liad 
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upon  injured  member  of  body  is  com- 
petent. Cleveland,  etc.  E.  Co.  v.  Had- 
ley,  40  Ind.  App.  731,  82  N.  E.  1025. 
397-71  Barker  v.  Kalamazoo,  146 
Mch.  257,  109  N.  W.  427  (holding 
proper  exclusion  of  testimony  plaintiff 
did  not  go  out  as  much  as  before,  but 
witness  could  not  say  it  was  wholly 
due  to  the  accident) ;  Johnson  v.  E. 
Co.,  35  Utah  285,  100  P.  390  (condi- 
tion of  voice). 

397-73  Kline  v.  E.  Co.,  150  Cal.  741, 
90  P.  125;  Heinel  v.  E.  Co.,  6  Penne. 
(Del.)  428,  67  A.  173;  Fidelity  &  C. 
Co.  v.  Cooper,  137  Ky.  544,  12G  S.  W. 
Ill;  Underwood  v.  Co.,  128  La.  968,  55 
S.  641;  International  etc.  E.  Co.  v. 
Saudlin,  57  Tex,  Civ.  151,  122  S,  W. 
60  (and  limbs  were  paralyzed) ;  Texas, 
etc.  E.  Co.  V.  Clippenger,  47  Tex.  Civ. 
510,  106  S.  W.  155;  Yount  v.  Strick- 
land, 17  AVyo.  526,  101  P.  942. 
Father  of  injured  son  may  testify  "he 
was  in  awful  pain  and  agony."  Boehm 
V.  Detroit,  141  Mich.  277,  104  N.  W. 
626. 

398-74     Cleveland,  etc.  E.  Co.  i).  Had- 
lev,  39  Ind.  App.  731,  82  N.  E.  1025. 
398-75     Scott  V.  O'Leary    (la.),   138 
N.  W.  512. 

398-76  Cause  of  -injury  may  be  tes- 
tified to  bv  plaintiff.  Pullman  Co.  v. 
Hoyle,  52  Tex.  Civ.  534,  115  S.  W.  315. 
399-77  Involuntary  character  of 
groaning  of  injured  person  may  not  be 
testified  to  by  another.  Pierson  v.  E. 
Co.,  159  ]\Gch.  110,  123  N.  W.  576. 
Plaintiff's  appearance  at  the  time  of 
trial  is  for  the  jurv.  Ohio  &  K.  E.  Co. 
f.  Beuris,  146  Ky.  612,  143  S.  W.  16. 
In  Nitschka  v.  G-eiszler,  23  N.  D.  412, 
137  N.  W.  454,  witness  was  allowed  to 
describe  after  proper  foundation  laid 
the  marks  of  violence  that  he  saw  on 
plaintiff's  body  when  he  saw  him  in 
bed  two  weeks  after  the  assault. 
399-78  Southern  E.  Co.  v.  Hobbs, 
151  Ala.  335,  43  S.  844;  Kansas  Citv  E.  ; 
Co.  V.  Butler,  143  Ala.  262,  38  S.  1024;  ' 
Kimic  V.  E.  Co.,  156  Cal.  379,  104  P.  j 
986;  Seaboard,  etc.  E.  v.  Maddox,  131 
Ga.  799,  63  S.  E.  844;  Hirsch  .-.  Co., 
146  111.  App.  501;  Cliesapeakc  &  O.  E. 
Oo.  V.  Wiley,  134  Ky.  461,  121  ,::.  "W. 
402;  Vohs  v.  Shorthill,  130  la.  538,  107 
N.  W.  417;  Cumberland,  etc.  Oo.  v. 
Ovcrfield,  32  Ky.  L.  E.  421,  106  o.  W. 
242;  United  Eys.  &  Electric  Co.  v. 
Dean,  117  Md.  686,  84  A.  75;  United  E. 
&  E.  Co.  V.  Corbin,  109  Md.  442,  72  A. 
600;    Fletcher  p.   Dixon,   107   Md.   420, 


68   A.   875;    Ducharme  v.   E.   Co.,   203 

Mass.  384,  89  N.  E.  561;  Marshall  v. 
€o.,  157  Mich.  541,  122  N.  W.  131; 
Hutton  V.  E.  Co.,  166  Mo.  App.  645, 
150  S.  W.  722;  Carlile  v.  Bentley,  81 
Neb.  715,  116  N.  W.  772;  Adler  v.  Les- 
ser, 110  N.  Y.  S.  196;  Holder  v.  Lumb. 
Co.,  161  N.  C.  177.  76  S.  E.  485;  Lewis 
v.  Power  Co.,  59  Or.  314,  117  P.  423; 
Crosby  v.  E.  Co.,  53  Or.  496,  100  P.  300; 
Klingaman  v.  Co.,  19  S.  D.  139,  102  N. 
W.  601;  Missouri,  etc.  E.  Co.  v.  Farris 
(Tex.  Civ.),  124  S.  W.  497;  St.  Louis,  etc. 
Co.  V.  Brown  (Tex.  Civ.),  163  S.  W.  383; 
Norfolk  E.  &  L.  Co.  v.  Spratlev,  103 
Va.  379,  49  S.  E.  502;  Dralle  v.  Eeeds- 
burg,  140  Wis.  319,  122  N.  W.  771. 
See  Cordiner  i>.  Co.,  5  Cal.  App.  400, 
91  P.  436.  And  see  "Expert  and  Opin- 
ion Evidence;"  also  vol.  5,  p.  586,  n. 
26. 

Cfharacter  of  injury  disclosed  by  X-ray 
skiagraph.  Dooley  v.  E.  Co.,  166  111. 
App.  312.  But  see  Elzig  v.  Boles,  135 
la.  208,  112  N.  W.  540. 
Injury  resulting  in  stiff  ankle. — Med- 
ical expert  may  testify  as  to  what  ef- 
fect existing  stiffness  would  have  on 
plaintiff's  ability  to  work.  Lewis  r. 
Crane,  78  Vt.  216,  62  A.  60. 
Plaintiff's  condition  long  after  injury 
may  be  testified  to  by  physician  who 
treated  him  then  if  it  is  shown  to  have 
been  continuous.  Cridland  v.  Crow,  221 
Pa.  618,  70  A.  888. 

Liable. — "The  word  'liable'  is  defined 
as  'exposed  to  a  certain  contingency 
more  or  less  probable.'  Webster's  Dic- 
tionary. The  word  was  used  by  the 
witness  in  the  sense  of  probable,  and 
was  doubtless  so  understood  by  the 
jury.  The  identical  phrase  was  used 
in  Montgomery  v.  Scott,  34  Wis.  339, 
and  upheld  as  a  legitimate  expression 
of  opinion  by  a  medical  expert.  In 
Kansas  C  ty  'v.  Stoner,  49  Fed.  209,  1 
C.  0.  A.  231,  the  court  held  that  the 
plaintiff  was  entitled  to  recover  for 
the  probable  effects  of  the  injury,  even 
though  at  the  time  not  apparent:"  Al- 
lev  r.  Foundry  Co.,  159  N.  C.  327,  74 
S.  E.  885. 

401-79  Greenway  v.  Countv,  144  la, 
332,  122  N.  W.  943. 
Trained  nurses  may  testify  as  to  what 
part  they  took  in  operation  on  deceased 
and  that  he  complained  of  pain.  Hor- 
ney  v.  E.  Co.,  165  111.  App.  547. 
Probable  result  of  injuries,  may  be 
testifier!  to.  Pullman  Co.  r.  Hoyle,  52 
Tex.  Civ.  534,  115  S.  W.  315. 
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-401-83  Missouri,  etc.  R.  Co.  r.  Dal- 
tou,  .:G  Tex.  Civ.  S2,  120  S.  W.  240, 
nature  of  injury  indicated  by  way 
pl.'iintifT  bandaged. 

401-84  Olmstead  r.  Red  Goud,  86 
Neb.  528,  12.j  X.  W.  1101;  Gillman  v 
R.  Co.,  224  Pa.  267,  73  A.  342;  St 
Louis,  etc.  Co.  v.  Brown  (Tex.  Civ.), 
Jr^?,  S.  W.  3S3. 

402-85  Lauth  r.  Co.,  244  Til.  244,  91 
N.  E.  431;  Rwpp  r.  Keeblor,"  175  111. 
App.  619;  Brininstool  r.  R.  Co.,  157 
Mich.  172,  131  X.  W.  728;  Ostcrhout 
f.  R.  Co.,  138  App.  Div.  625,  122  X'.  Y. 
S.  092;  Houston  &  T.  C.  R.  Co.  r.  Fox 
(Tex.),  160  S.  W.  093;  St.  Louis,  etc. 
R.  Co.  r.  ^^oore  (Tox.  Civ.),  101  S.  W. 
37S;  Rapid  T.  R.  Co.  r.  Allen,  54  Tex. 
Civ.  245.  117  S.  W.  486  (but  if  jdain- 
tiff  is  shown  to  be  a  mental  wreck, 
testimony  as  to  what  her  condition 
"  might "  be  is  not  objectionable); 
Bucher  v.  R.  Co.,  139  Wis.  597,  120 
N.  W.  518.  See  Dix  t'.  Co.,  76  N.  J.  L. 
178.  08  A.   1101. 

"Likely"  synonymous  with  "prob- 
ably," or  reasonalilv  to  be  exj>eitcd. 
Tavlor  v.  R.  Co.,  160"^ro.  App.  131,  143 
S.  W.  470;  Vohs  r.  Shorthill.  13n  Ta. 
538,  107  N.  W.  417.  See  Faber  r.  Co. 
124  Wis.  554,  102  X.  W.  1049;  Garard 
f.  Co.,  207  Mo.  242.  105  S.  W.  707. 
Cnmp.  Kerr  r.  Grand  Forlc,  15  N.  D. 
20},  10-  X.  W.  1!t7. 
"Liable"  synonjnnous  with  "prob- 
able."—iralhim  r.  Omro.  122  Wis.  337, 
99  N.  W.  1051. 

Eeasonable  expectation  of  reciirrence 
of  condition  m.-iy  be  sliown.  an.l  an- 
ticipatcd.  consefiuence  tlicreof.  Lauth 
f.  Co..  110  III.  App.  55.1. 
Probability  future  suffering  will  ])e  en- 
dured, sufficient.  Wjillnce  V.  R.  Co., 
222  Pa.  550,  71  A.  K.sO. 
Pain  resulting  from  improper  treat- 
ment by  defendant's  physician  may  bo 
shown  if  plaintiff  prudent  in  cnmmit- 
ting  himself  to  care  of  another  phy- 
picinn.  Wallace  r.  R.  Co.,  supra. 
403-8<i  Denver  Citv  T.  Co.  r.  Oaw- 
lev,  23  Colo.  App.  332.  129  P.  258;  Sea- 
board, etc.  R.  V.  :Nra.ldox.  133  Ha.  799, 
63  S.  E.  344  (report  of  another  ph.vsi- 
cinn  and  a  skiagraph  made  by  him  may 
be  ref<^rred  to  in  testimony  given  on 
cross-examination  ns  confirmatory  of 
witness'  testimony);  Donnell.v  r.  R.  Co., 
23"  Til.  35.  85  X.  E.  233  (predisposition 
of  plaintiff  to  similar  injiiry  in  conse- 
nuence  of  wrong'^ ;  TTirsch  r.  Co.,  146 
m.  App.  501    (testimony  based   on   re- 


flexion of  knees  and  feet,  not  objec- 
tionable as  subjective);  Lexington  R. 
Co.  r.  Woodward  (Kv.),  118  S.  W.  907; 
United  R.  &  E.  Co.  r.  Corbin,  109  Md- 
442,  72  A.  600;  Boehm  r.  Detroit,  141 
Mich.  277.  104  X.  W.  620;  Meilv  c 
R.  Co.,  215  Mo.  507,  114  S.  W.  1013; 
Roscoo  r.  R.  Co,  (Tex.  Civ.),  127  S.  W. 
872  (examination  j>rior  to  injury  not 
required  where  plaintiff  testified  to 
previous  condition);  Monaghan  r.  Co., 
140  Wis.  457,  122  X.  W.  1066.  See 
Gasink  v.  Xew  Ulm,  92  Minn.  52.  99 
N.  W.  624.  See  also  vol.  5,  p.  608,  n. 
17. 

Ability  of  person  injured  to  pursue 
avocation  may  be  testified  to  by  med- 
ical witness.  Galveston,  etc.  R.  Co.  c. 
Worth,  53  Tex.  Civ.  351,  110  S.  W. 
365. 

403-87  Opinion  may  rest  on  state- 
ments made  to  physician  by  injured 
person  and  tlioy  jnay  be  given  in  <'.)n- 
nection  with  ojdnion.  See  De  CourcV 
r.  Co.,  140  Mo.  App.  169,  120  S.  W. 
032. 

Scope  of  testimony  is  not  limited  to 
parti<'ular  parts  alleged  to  have  been 
injured,  but  may  eover  s.vmptoms  in 
any  other  part  which  may  be  con- 
firmatory of  fact  alleged.  Lexington 
R.  Co.  i\  Woodward  (Kv.),  118  S.  W. 
905. 

403-88  Empire  C.  Co.  r.  Gravlee.  9 
Ala.  App.  057,  64  P.  207;  Barnes  r.  Co. 

.  235  111.  .560.  85  X".  E.  921 :  Fuhry  r.  R 

j  Co..  144   111.   App.  521    (testimony   may 
be  based  ir.  part  on  what  patient  said); 

I  Crosby  r.  R.  Co.,  53  Or.  490,  100  P.  300. 

'  Comp'.   Fed.  B.   Co.   v.   Reeves,  73   Kan. 
107,  8  4  P.  500,  physician  cannot  testify 

j  to  conclusions  of  permanency  of  injury 
to  patient,  based   partly  on  history  of 
injury    detailed    to    him    and    partly   on 
his   examination. 
But  he  may  not  repeat  the  history  of 

,  the  case  given  bv  i>atient.     Poiiinerouin 
•»-.  Cable  Co.,  167  Mo.  App    533,  152  S. 

,  w.  n  f. 
Testimony  of  physician  who  attended 
plaintiff,    based    upon    observation,    as 
to   time  of  ultimate   recovery,   is  com- 
petent.    Simone   r.  Co.,   23   R.   L    186, 
00  A.  202,  9  L.  R.  A.   (X.  ^s)  740. 
Before  permitting  attending  physician 
to   testify   to   evfent    of   iniuries.   they 
should  be  established.     White  r    R.  Co, 
0  Penne.    (Del. 'I    105.  03   A.  931. 
Anatomy  of  affected  member  of  body 
ma.v  be  shown   for  purpose  of  connect- 
ing   it    with    injured    part.      Brown    f 
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Co.,  141  Mo.  App.  382,  125  S.  W.  236. 
Medical  testimony  must  be  based  upon 
objective,    and    not    subjective,    condi- 
tions.    Barnes  v.  E.  Co.,  147  III.  App. 
601. 

40I5-89  Louisville  &  N.  E.  Co.  r. 
Lynch,  137  Ky.  696,  126  S.  W.  362 
(statement  of  physician  to  plaintiff) ; 
Du'nkin  V.  Hoquiam,  56  Wash.  47,  105 
P.  149. 

Opinion  as  to  cause  of  plaintiff's  ab- 
sence from  trial,  irrelevant  in  absence 
of  other  testimony  on  the  point.  South- 
ern E.  Co.  V.  Davis,  132  Ga.  812,  65 
S.  E.  131. 

404-90  Opinions  of  others  than  wit* 
ness  may  not  be  given.  Allure  v.  Co., 
57  Wash.  300,  106  P.  915. 
404-91  Fitzgerald  v.  Chicago,  144  111. 
App.  462  (if  based  on  objective  symp- 
toms) ;  St.  Louis,  etc.  E.  Co.  v.  Home 
(Tex.),  145  S.  W.  1186.  Contra,  as  to 
subjective  condition.  Casey  v.  E.  Co., 
237'  111.  140,  86  N.  E.  606. 
404-93  Two  year's  lapse  between 
accident  and  examination  of  exjiert 
does  not  render  his  testimony  incom- 
petent. Czerniak  v.  Chicago,  161  111. 
App.  360. 

404-93  Eckels  v.  Muttschall,  230.  111. 
462,  82  N.  E.  872;  Wilson  v.  E.  Co., 
144  111.  App.  604  (rule  applies  to  at- 
tending physician  only).  See  St.  Louis, 
etc.  E.  Co.  V.  Wright,  105  Ark.  269,  150 
S.  W.  706,  Contra,  Chesapeake  &  O. 
E.  Co.  V.  Wiley,  134  Ky.  461,  121  S.  W. 
402,  valuable  discussion. 
Physician  cannot  testify  as  to  what 
plaintiff  said  to  him  where  there  is  no 
direct  proof  of  such  fact.  Adams  f. 
Bucyrus  Co.,  155  Wis.  70,  143  N.  W. 
1027. 

Opinion  on  statements  as  to  past  symj)- 
toms  as  detailed  by  injured  party,  not 
proper  (Gibler  v.  E.  Co.,  129  Mo.  App. 
93,  107  S.  W.  1021)  though  made  dur- 
ing examination.  Cliicago  U.  T.  Co.  v. 
Giese,  229  III.  260,  82  N.  E.  232. 
It  is  a  rigorous  rule  which  causes  a 
physician  to  exclude  everything  learned 
from  patient.  Chicago  C.  E.  Co.  f. 
Casey,  139  111.  App.  655, 
405-94  Monaghan  v.  Co.,  140  Wis. 
457,  122  N.  W.  1056. 
Means  of  mitigating  plaintiff's  injury 
mav  be  shown  by  medical  testimony. 
White  V.  E.  Co.,  145  la.  408,  124  N.  W. 
309. 

405-96  Davis  v.  Adrian,  147  Mich. 
300,  110  N.  W,  1084:  Galveston,  etc. 
E.  Co.  V.  Harper,  53  Tex.  Civ.  614^  114 


S.  W.  1168  (photograph  taken  before 
injury). 

"What  a  skiagraph  showed  cannot  be 
testified  to  by  a  physician;  it  should 
be  produced.  Elzig  v.  Bales,  135  la. 
208,  112  N.  W.  540.  But  see  Dooley  v. 
E.  Co.,  166  111.  App.  312. 
A  radiograph  is  adjnissible  to  sustain 
testinion}^  showing  necessity  for  second 
operation.  Wallace  v.  E.  Co.,  222  Pa. 
556,  71   A.  1086. 

405-97  Com])agnie,  etc.  v.  Elvers 
211  Fed.  294,  127  C.  G.  A.  580;  Birming- 
ham E.  &  C.  €o.  r.  Wright,  153  Ala,  99, 
44  S.  1037;  Chicago  Con.  T.  Co.  v. 
Schritter,  222  HI.  364,  78  N.  E.  820,  121 
111.  App.  578;  Owensboro  C.  E.  Co.  v. 
Eobertson,  31  Ky.  L.  E.  1T)47,  104  S.  W. 
707;  Bernadsky  v.  E.  Co.,  76  N.  J.  L, 
580,  70  A.  189  (but  not  mental  suffer- 
ing resulting  from  groundless  apprehen- 
sion as  to  future  result  of  injury) ; 
Tweed  r.  Tel.  Co.  (Tex.),  166  S.  W. 
696;  Gulf,  etc.  E.  Co.  v.  Sauter,  46  Tex. 
Civ,  309,  103  S.  W.  201;  Sorensen  v.  Co., 
129  Wis.  366,  109  N.  W.  84;  Pumorlo 
Co.  r.  Merrill,  125  Wis.  102,  103  N.  W. 
464.  See  Melone  r.  E.  Co.,  151  Cal.  113, 
91  P.  522;  Ilannigan  v.  Wright,  5 
Penne.  (Del.)  537,  63  A.  234;  Nash- 
ville, etc.  E.  Co.  v.  Miller,  120  Ga. 
453,  47  S.  E.  9.59;  Huggard  V.  Co.,  132 
la.  724,  109  N.  W.  475;  Eapid  T.  E.  Co. 
V.  Allen,  54  Tex.  Civ,  245,  117  S,  W, 
486. 

Inability  to  collect  faculties,  and  men- 
tal confusion,  may  be  shown.  Graves 
V.  Waitsfield,  81  Vt.  84,  69  A.  137. 
Mental  suffering  of  pregnant  woman 
due  to  fear  and  apprehension  before 
birth  of  child  it  would  be  deformed  in 
consequence  of  injury,  permissible;  but 
not  so  as  to  mental  anxiety  after  birth 
and  prospective  anxiety  and  disappoint- 
ment on  account  of  its  deformity  and 
diseased  condition.  Prescott  V.  Eobin- 
son,  74  N.  H.  460,  69  A.  522,  17  L.  E. 
A.  (N.  S.)   594. 

Mere  mental  suffering,  unconnected 
with  physical  injury,  not  to  be  con- 
sidered. Huston  V.  Freemansburg,  212 
Pa.  548,  61  A.  1022.  See  Harless  v. 
E.  Co.,  123  Mo.  App.  22,  99  S.  W.  79a 
Mental  anguish  statute  has  reference 
only  to  telegraph  companies.  Taylor 
r.  E.  Co.,  78  S.  C.  552,  59  S.  E.  641. 
Mental  suffering  connected  with  and 
growing  out  of  physical  injury  is  to  be 
considered  in  determining  damages 
(Eice  V.  Council  Bluffs,  124  la.  639,  100 
N.  W.  506);   but  sorrow  and  anguish 
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considered.  McDerniott  v.  Severe,  202 
U.  S.  tiOO;  Southern  P.  Co.  t\  Ilctzer, 
135  Fed.  272,  OS  C.  C.  A.  2G;  Sullivan 
V.  R.  Co.,  197  Mass.  .■>12,  83  N.  E. 
1091;  Britt  f.  R.  Co.,  148  N.  C.  37,  61 
8.  E.  Gill. 

Mental  anguish  suflfered  while  fastened 
in  train  wreck,  on  fire,  admissible. 
Louisville,  etc.  R.  Co.  f.  Brown,  32 
Ky.  L.  K.  .o;)2,  106  S.  W.  79.1.  Contra 
as  to  anyuish  or  wounded  feelings  of 
passenger  arising  solely  from  fact  of 
having  been  carried  J)ast  destination. 
Sapiiington  v.  R.  Co.,  127  Ga.  178,  o6 
S.   K.  311. 

Fright  followed  by  a  series  of  physical 
ills  as  its  natural  conse<|uenco  and  giv- 
ing rise  to  nervous  disturbances,  and 
these  in  turn  to  I'liysiial  troubles,  bo 
recovered  for.  Sinione  r.  Co.,  28  R.  L 
186,  66  A.  202,  9  L.  R.  A.  (N.  S.)  740, 
cit.  and  dist.  numerous  cases.  Comp. 
Porter    v.   R.  Co.,   73    N.   J.   L.   40o,   63 

A.  800. 

Fright  and  nervousness  resulting  di- 
rectly and  naturally  I'loni  tlio  negligent 
act  and  causing  imjiairment  of  health 
or  loss  of  bodily  power,  may  be  con- 
sidered. Kimbcrly  v.  JJowland,  143  N. 
C.   39S,  .J.3   S.  E.   778.     See  Stewart   v. 

B.  Co.,  112  La.  7G4,  36  S.  676. 
Mental  anguish  suffered  by  widow  con- 
sidered in  action  for  death  of  husband. 
Dobynus  f.  K.  Co.,  119  La.  72,  43  S. 
934  (deprivation  of  conijianionship) ; 
Brickman  v.  R.  Co.,  74  S.  C.  306,  o4 
S.  E.  o.")3. 

Sorrow,  mental  distress  and  bereave- 
ment of  father  occasioned  l>y  death  ol* 
eon,  may  be  considered.  Kelly  t*.  R. 
Co.,  58  W.  Va.  210,  .■)2  S.  E.  520.  Contra, 
Bubo  V.  R.  Co.,  140  Ala.  27i;,  37  S.  2i».i; 
Byrd  f.  Co.,  139  N.  C.  273,  51  S.  E. 
851. 

Under  statute  providing  mental  and 
physical  pain  suffered  by  a  decedent 
in  consequence  of  in.iiiiy  may  bo  con- 
siilercd  an  element  of  d.iniage  in  con- 
nection with  other  element.^  allowed  by 
law,  fright  or  mental  MUlYering  preced- 
ing injury  but  causetl  by  the  act  im- 
mediately resulting  therein,  may  bo 
considi>red.  Veaton  c.  R.  Co.,  73  N.  II. 
2S5,   61    A.   522. 

Mental  suffering  caused  by  contempla- 
tion of  conilition  in  which  injury  left 
plaintiff  or  because  of  attitude  of 
oth(>rs  toward  him  for  that  reason  can- 
not be  regarded.     Uulf,  etc.  R.  Co.  t". 


Plaintiff  may  testify  concerning  appre- 
hensions as  to  rcMilt  of  injury.  So. 
Kansas  R.  Co.  r.  McSwaia,  53  Tex,  Civ. 
317,  lis  S.  W.  '^74. 
406-98  <"<'iiii:i;,'nie,  etc.  c.  Rivers, 
211  Fed.  294.  127  C.  C.  A.  580.  tioe 
Chicago  U.  T.  Co.  c.  Lawrence,  211 
III.  373,  71  N.  E.  1024,  113  111.  App. 
2(39. 

406-99  Gulf,  etc.  R.  Co.  r.  Dickeni^ 
51-  Tex.  Civ.  G37,  118  S.  W.  612.  Contra, 
>rad.len  r.  Wil.  ox,  174  Ind.  057,  91  N. 
E.  938.  See  (  itv  of  Rome  r.  Ford, 
13  Ga.  App.  3S0.  79  S.  E.  243;  Bahr  r. 
R.  Co.,  101  Minn.  314,  112  N.  W.  267; 
Montgomery  r.  R.  Co.,  73  S.  C.  503,  53 
S.   K.  9s7. 

Apprehension  from  inability  to  make  a 
living  admissible  as  an  element  of 
mental  suffering.  Kgan  C.  R.  Co.,  212 
Fed.  502;  Rome  r.  Ford,  13  Ga.  App 
3S6,  79  S.  E.  243. 

In  action  for  wrongful  death,  bereave- 
ment, mental  sufTcring,  et<'.,  on  part 
of  surviving  next  of  kin  for  whom  l»w 
allows  damages  cannot  be  considered. 
Johnson  Co.  v.  Carmen,  71  Neb.  6s2, 
99  X.  W.  502. 

Mental  state  of  plaintiff,  resultinB 
from  pendency  of  action,  cannot  be 
shown.  Loi  kwood  r.  R.  Co.,  200  Mass. 
5.T7.  SO  N".   E.  034. 

406-1  ^radden  r.  Wilcox,  174  Ind. 
657,  01   X.  E.  933. 

Change  in  disposition  •  »"  '•<''!  red  per- 
son shown  bv  oxjitTt  .  Xcucr 
r.  R.  Co..  U3  Mo.  A]  .  .  11  S.  W. 
009. 

Change  in  mental  and  nervous  con- 
dition may  be  sliown  by  non-exporU 
who  have  had  oppoitunitv  to  obnorve. 
Lauth  r.  Co.,  244  111.  244,  91  N.  E. 
431.  And  bv  plaintiff's  physician. 
Rums  r.  Brier,'  204  M«m.  195,  90  N.  E. 
39;t.  effect  of  dog's  bitn 
Extent  of  plaintiff's  ir 
ncss  and  effect  of  i; 
relevant  to  sIk-w  •  • 
caused  bv  injinv.  S*.i:i.i 
X.  V.  ITS.  ,s.s  .\.  K.  5.m;3. 
407-2  Detroit,  etc.  R.  Co.  r.  Kimball, 
211  Fed.  633  "^  ('  \  ^• 
cific  Co.  c.  ^' 
C.  A.  001;  :-■ 
nge.  103  Al: 
Bnllard.   1'.  •'' 

mingham    R.    «  «'     '"- 
99.   44   S.    ir»37;    V.unw  - 
Cal.  406,  93  P.  100;  iigwiiug  *.  C«.,  w 
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Penne.  (Del.)  594,  66  A.  369;  Heinel 
V.  E.  Co.,  6  Penne.  (Del.)  428,  67  A. 
173;  Euff  V.  E.  Co.  (Fla.),  64  S.  782; 
"Western  &  A.  E.  Co.  r.  Davis,  139  Ga. 
493,  77  S.  E.  576;  Louisville  &  N.  E. 
Co.  r.  Smith,  136  Ga.  455,  71  S.  E.  774; 
Atlanta,  etc.  E.  Co.  .v.  Haralson,  133 
Ga.  231,  65 -S.  E.  437;  McClain  v.  Assn., 
17  Ida.  63,  104  P.  1015;  Lake  Shore  E. 
Co.  V.  Teeters,  166  Ind.  335,  77  N.  E. 
599;  Greenway  -p-  County,  144  la.  332, 
122  N.  W.  943;  Federal  B.  Co.  v.  Beeves, 
73  Kan.  107,  84  P.  560,  77  Kan.  Ill,  93 
P.  627;  Nolan  v.  Co.,  33  Ky.  L.  E.  745, 
111  S.  W.  290;  Central  C.  Co.  v.  Booker, 
32  Ky.  L.  E.  794,  107  S.  W.  198;  Balti- 
more &  O.  E.  Co.  V.  Comrs.,  113  Md. 
404,  77  A.  930;  Stynes  v.  E.  Co.,  206 
Mass.  75,  91  N.  E.'998;  Lewless  r.  E. 
Co.,  146  Mich.  531,  109  N.  W.  1051; 
Olivier  v.  E.  Co.,  138  Mich.  242,  101 
N.  W.  530;  Williams  f.  E.  Co.,  141 
Mo.  App.  625,  125  ,S.  W.  522;  Yergy 
f.  E.  Co.,  39  Mont.  213,  102  P.  310, 
Beckley  v.  Alexander  (N.  H.),  90  A. 
878;  Dillon  v.  E.  Co.,  73  N.  H.  367,  62 
A.  93;  Boyce  v.  E.  Co.,  126  App.  Div. 
248,  110  N.  Y.  S.  393;  Clark  v.  Co.,  138 
N.  C.  77,  50  S.  E.  518;  Davis  v.  Co., 
20  S.  D.  399,  107  N.  W.  374;  El  Paso 
E.  Co.  V.  Murphy,  49  Tex.  Civ.  586, 
109  S.  W.  489;  Shaw  r.  Seattle,  39 
Wash.  590,  81  P.  1057;  Ewing  v.  Co., 
65  W.  Va.  726,  65  S.  E.  200. 
See  "Capacity." 

In  case  of  injury  to  infant. — Perrier  v. 
Mercantile  Co.,  158  Mo.  App.  533,  138 
S.  W.  893. 

Infant.— "The  fact  that  the  child's 
death  has  occurred  before  he  has  be- 
come a  wage-earner  does  not  foreclose 
inquiry  as  to  the  probable  value  of  his 
services  for  the  years  ensuing  his 
death.  Black  v.  Eailroad  Co.,  146  Mich. 
568,  109  N.  W.  1052;  Brasch  v.  Stove 
Co.,  153  Mich.  652,  118  N.  W.  366,  2(J 
L.  E.  A.  (N.  S.)  500.  To  enable  the 
jury  to  determine  the  probable  earn- 
ing capacity  of  the  child  for  the  period 
of  his  probable  life  after  arriving  at 
the  age  of  21,  a  wide  latitude  must 
necessarily  be  allowed  in  the  admis- 
sion of  testimony  as  to  the  child's 
status  and  future  prospects  and  the  vo- 
cations and  their  remuneration  which 
might  reasonably  be  expected  to  be 
open  to  him."  Love  v.  E.  Co.,  170 
Mich.  1,  135  N.  W.  963,  cit.  Snvder  v. 
Eailway  Co.,  131  Mich.  418,  91 'n.  W 
643;  Jeffries  v.  Air  Line  E.,  129  N.  C 
236,  39  S.  E.  836;   Walters  v.   Co.,  4] 


la.  71;  Fishburn  v.  E.  Co.,  127  la.  483; 
103  N.  W.  481. 

Inability  to  follow  ordinary  avocation, 
consequent  upon  injury,  may  be  proved 
to  characterize  extent  of  injury.  Smith 
r.  Whittlesey,  79  Conn.  189,  63  A.  1085. 
Action  by  unmarried  woman  for  in- 
juries causing  postponement  of  mar- 
riage, proper  to  consider  incapacity  to 
do  work  as  housewife.  Eemey  v.  E. 
Co.,  141  Mich.  116,  104  N.  W.  420. 
Impaired  earning  capacity  of  infant 
South  Omaha   v.   Sutliffe,   72   Neb.   746, 

101  N.  W.  997. 

Earning  capacity  of  husband  for  whose 
death  damages  are  asked,  considered. 
Evarts  V.  E.  Co.,  3  Cal.  App.  712,  86 
P.  830. 

Impairment  of  earning  capacity  may 
be  shown  by  preponderance  of  evi- 
dence. Eowe  V.  Co.,  44  Wash.  658,  87 
P.   921. 

Burden  on  partially  disabled  person 
to  show  diminution  in  earning  capacity. 
Manistee  M.  Co.  v.  Hobdy,  165  Ala. 
411,  51    S.  871. 

Value  of  wife's  services  to  husband 
may  be  inferred  from  nature  of  in- 
juries and  jurors'  knowledge.  Texas 
T.  &  T.  Co.  V.  Scott  (Tex.  Civ.),  127 
S.  W.  587.  Her  earnings  need  not  be 
shown.  Louisville  v.  Tompkins  (Ky.), 
122  S.  W.  174. 

408-3     Eeeves    v.    Lutz    (Mo.    App.), 
162  S.  W.  280. 
408-4     See  "Capacity." 
408-5     Eaton     v.     E.    Co.,    1    Boyce 
(Del.)  435,  75  A.  369;  Stynes  v.  E.  Co., 
206   Mass.   75,  91    N.   E.   998    (also   im- 
portance of  business) ;  Eyan  v,  Co.,  138 
Wis.  466,  120  N.  W.  264. 
408-6     Gray  v.  E.  Co.,  215  Mass.  143, 

102  N.  E.   71. 

408-7  Chesapeake  &  O.  E.  Co.  v. 
Bank's  Admr.,  153  Ky.  629,  156  S.  W. 
109;  Evan  v.  Co.,  13S  Wis.  466,  120  N. 
W.  264  (education  and  official  position). 
Earning  capacity  depends  upon  several 
matters,  such  as  age,  health,  occupation 
or  business,  habits  of  industry,  manner 
of  living,  etc.,  and  these  should  bo 
disclosed.  Wallace  r.  Co.,  219  Pa.  327, 
68   A.   952. 

State  and  condition  of  plaintiff's  family 
or  household,  a  relative  fact  in  action 
to  recover  for  injuries  sustained  by 
wife.  Cincinnati,  etc.  E.  Co.  r.  Cook, 
45  Ind.  App.  401,  90  N.  E.  1052. 
Impaired  earning  power  may  be  de- 
termined by  jury  from  their  general 
knowledge  and   experience  where  alle- 
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gation  general;  and  not  confiupQ  to  loss 
in  particular  enii>lo.viiiont.  Dallas,  etc. 
St.  R.  Co.  r.  Motvviller,  ."il  Tex.  Qv. 
432,  112  S.  W.  794. 

409-8  Seaboard  A.  L.  R.  Co.  i\  Par- 
ker, &1  Fla.  o43,  62  S.  .189;  Central  R. 
Co.  V.  Moore,  o  Ca.  App.  .")62,  63  S.  E. 
642;  Nicoll  r.  Sweet  (la.),  144  N.  W. 
6ir,. 

Evidence  as  to  character,  continuance 
and  extent  of  plaintiff's  business  after 
injury  is  admissible  for  defendant. 
Burns  v.  Co.,  MS  f'al.  2ns,  S2  P.  9.'39. 
Assistance  rendered  decedent  by  his 
father  may  be  shown  on  behalf  of 
defendant,  his  earning  capacity  being 
small.  Abel  v.  Co.,  212  Pa.  329,  61  A. 
915. 

409-10  McClain  v.  Assn.,  17  Tda.  63, 
104  P.  101.5  (injury  proper  as  to  un- 
emancipated  minor  to  ascertain  dam- 
ages recoverable  after  majority);  In- 
dianapolis &  N.  S.  Co.  r.  Newby,  4.') 
Ind.  App.  540,  90  N.  E.  29  (also  capa- 
city of  deceased);  Cox's  Admr.  r.  R. 
Co!.  137  Ky.  388,  125  S.  W.  1056;  Mar- 
shall r.  R.  Co.,  171  Mich.  ISO,  137  N. 
W.  89;  Bovce  v.  R.  Co.,  126  App.  Div. 
248,  110  N.  Y.  S.  393;  Dallas,  etc.  St. 
R.  Co.  r.  Motwiller,  51  Tex.  Civ.  432, 
112   S.   W.   794. 

Administrator's  Inventory  and  account, 
not  competent  to  show  decedent's  earn- 
ing power.  Cooper  v.  R.  Co.,  140  N. 
C.  209,  52  S.  E.  932. 
411-11  In  action  by  infant  evidence 
of  father's  employment  and  wages 
earned  admissible.  Fishburn  r.  R.  Co, 
127  Ta.  483,  103  N.  W.  4S1  ;  Thomas  r 
Arie.  122  Ta.  538.  98  X.  W.  .^80. 
Vocation  of  father  several  years  prior 
to  son's  death  by  wrongful  act,  admis- 
sible as  tending  to  show  vocation  de- 
cedent might  have  followed.  Meggi- 
son  r.  Maine  &  Son's  Co.  (Ta.),  141  >r. 
W.    1074 

411-12  Missouri,  etc.  R.  Co.  r.  Reno 
(Tex.  Civ.),  146  S.  W.  207. 
Remote  criminal  act  cannot  be  shown. 
^Tissouri,  etc.  R.  To.  r.  Adamg  (Tex. 
Civ.').  114  S.  W.  45.?. 
Contract  of  employment  is  admissible. 
Parker  r.  R.  R..  SI  Vt.  329.  79  A.  865. 
411-13  Mississippi  C.  R.  Co.  r. 
Ilardv,  88  Miss.  732,  41  S.  505.  See 
So\ithern  Pac.  Co.  r.  Ward,  208  Fed. 
385.  125  C.  C.  A.  601.  Put  see  Ft. 
Worth,  etc.  R.  Co.  r.  Stalcup  (Tex. 
Civ.).  167  S.  W.  279.  Cnnhn  if  plain- 
tifT  just   entered   upon   employment   of 
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lower  grade  than  he  had  previously 
filled  in  similar  line  of  work  Schau- 
fele  V.  R.  Co.,  6  Ga.  App.  660,  65  S. 
E.  708.  See  also  Clark  Lumb.  Co.  v. 
St.  Conor,  97  Ark.  358,  133  S.  W.  1132; 
Burch  V.  Co..  32  Xev.  75,  104  P.  225. 
Where  promotion  governed  by  rules, 
a  railway  mail  clerk  who  has  ]'assed 
his  principal  examination  may  show 
salary  which,  but  for  injury,  he  would 
be  earning.  Williams  r.  R.  Co.,  42 
Wash.  597,  84  P.  1129. 
Burden  on  plaintiff  to  throw  light  upon 
probable  future  earnings  of  deceased 
and  their  present  value.  St.  Louis,  etc 
R.  Co.  r.  Freeman,  89  Ark.  326,  116  & 
W.   678. 

Prospects  of  young  man  may  be  con- 
sidered. Hughes  r.  Assn.,  131  .\pp. 
Div.  185,  115  X.  Y.  S.  32U. 
Plaintiff  may  testify  to  his  competency 
to  fill  a  higher  position  ancl  compensa- 
tion connected  with  it.  Missouri,  etc. 
R.  Co.  V.  Lasater,  53  Tex.  Civ.  51,  115 
S.  W.  103.  But  such  evidence  is  not 
competent  in  absence  of  proof  of  a 
vacancy,  actual  or  reasonably  prospec- 
tive, or  of  a  rule  of  defendant  to  pro- 
mote emi)lovea.  Marshal  r.  Mills,  82 
Vt.   4<5!t,   74  "a.   lO?. 

Capabilities  of  decedent  mav  be  shown. 
Conrad  r.  R.  Co..  i:;7  Api'>.  Div.  372, 
121    X.  Y.  S.   774. 

412-14  Roth  r.  Buettell,  142  Ta.  212, 
119  X.  W.  166,  failure  of  employer  to 
renew  contract  after  injurv.  See  Grav 
r.  R.  Co.,  215  Mass.  143,  102  X.  E.  71. 
412-15  Skow  V.  R.  Co.,  141  Wis.  21, 
123   X.  W.   138. 

413-20  McClain  r.  Assn.,  17  Tda.  63, 
104  P.  1015  (experience  and  ability  as 
rider  in  races'):  Rhinesmith  r.  R.  Co.^ 
76  X.  J.  L.  7sn.  72  A.  15. 
Extent  of  studies  mav  be  shown.  Orav 
f.  R  Co.,  215  Ma.ss.  143,  102  X.  E.  71. 
Immaterial. — "Do  you  want  it  to  go 
out  to  the  people  of  this  county  that 
your  earning  capacity  is  lessened  bt 
reason  of  the  accident?"  Wilkins  r 
United  Rv.,  169  Mich.  437.  135  N.  W. 
350. 

414-21  Alabama  C.  S.  R.  Co.  r.  Mc- 
Whorter.  156  Ala.  2f^.  47  S.  84  (if  it 
is  not  shown  former  emjdoyment  aban- 
donedl;  Scallv  r.  Oarratt.  11  Cal.  App. 
138,  104  P.  325 ;  Knox  r.  Mill,  236  111. 
437.  86  N.  E.  90;  Osterholm  r.  Co.,  40 
Mont.  508.  107  P.  499;  Wells,  Fargo  & 
Co.  r.  Benjamin  (Tex.  Civ.).  165  S.  W. 
120;  Pecos,  etc.  R.  Co.  r.  Blasengame, 
42    Tex.    Civ.    6C,    93    S.    W.    187;    St 
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Louis,  etc.  R.  Co.  v.  Knowles,  44  Tex. 
Civ.  172,  99  S.  W.  867;  Consolidated 
C.  E.  Co.  f.  Taylor,  48  Tex.  Civ.  605, 
107  S.  W.  889;  Cook  v.  L.  Co.,  48  Wasli. 
619,  94  P.  1S9.  See  Evansville  F.  Co. 
v.  Freeman  (Ind.  App.),  105  N.  E.  258. 
Wages  earned  in  another  capacity 
thirteen  years  prior  to  the  injury,  not 
competent.  Helmstetter  v.  Ey.  Co.,  243 
Pa.  422,  90  A.  203. 

Compensation  received  when  injury 
sustained  is  basis  of  recovery  unless 
employment  temporary.  Smith  v.  Co., 
55  Wash.  357,  104  P.  651. 
Definite  evidence  of  plaintiff's  capac- 
ity to  follow  some  other  pursuit  to  en- 
able jury  to  bring  their  general  knowl- 
edge to  bear  thereon.  Greenway  i". 
County,  144  la.  332,  122  N.  W.  943; 
O 'Conner  v.  R.  Co.,  144  la.  289,  122 
N.  W.  947. 

Illinois  rule. — Covip.  Barnett,  etc.  R 
Co.  r.  Schlapka,  208  111.  426,  70  N.  E. 
343;  West  Chicago  S.  R.  Co.  r.  Dough- 
erty, 209  111.  241,  70  N.  E.  586;  Chi- 
cago &  J.  R.  Co.  f.  Spence,  213  111.  220 
72  N.  E.  796. 

415-23  See  Bettis  v.  R.  Co.,  131  la. 
46,  108  N.  W.  103. 

Compensation  received  in  another  em 
ployment,  presumed  to  be  commensur- 
ate with  value  of  services,  and  may 
be  shown  though  plaintiff  voluntarily 
quit  defendant's  service.  Roth  v. 
Buettel,  142  la.  212,  119  N.  W.  166. 
415-24  Duke  v.  R.  Co.,  172  Fed.  684; 
Citizens'  L.,  H.  &  P.  Co.  v.  Lee  (Ala.) 
62  S.  199;  Central  R.  Co.  P.  Alexander' 
144  Ala.  257,  40  S.  424;  Chicago,  etc. 
E.  Co.  V.  Gunn  (Ark.),  166  S.  W.  568; 
MacFeat  v.  R.  Co.,  5  Penne.  (Del.)  52, 
62  A.  898  (holding  question  as  to  de- 
cedent's "habits,  with  respect  to  in- 
dustry, at  the  time  of  his  death"  too 
general);  Seaboard  A.  L.  R.  v.  Parker, 
65  Fla.  543,  62  S.  589;  Devine  V.  Boston 
Store,  167  111,  App.  443;  Conover  v. 
Coal  Co.,  161  111.  App.  74;  Louisville 
&  A.  R.  Co.  P.  Cox  (Ky.),  125  S.  W 
1056;  Louisville,  etc.  R.  Co.  P.  Daniel, 
28  Ky.  L.  R.  1146,  91  S.  W.  691;  Buf- 
falo, etc.  M.  Co.  V.  Hodges,  30  Ky.  L. 
E.  346,  98  S.  W.  274;  Buxton  v.  Ains- 
worth,  153  Mich.  315,  116  N.  W.  1094; 
Arata  v.  R.  Co.,  167  Mo.  App.  90,  150 
S.  W.  1122;  Osterholm  v.  Co.,  40  Mont. 
508,  107  P.  499;  Boyee  p.  R.  Co.,  125 
App.  Div.  248,  110  *N.  Y.  S.  393;  Ft, 
Worth,  etc.  R.  Co.  v.  Stalcup  (Tex 
Civ.  App.),  167  S.  W.  279;  Ft.  Worth 


etc.  Co.  r.  Keith  (Tex:  Civ.),  163  S. 
W.  142. 

See  Hammer  p.  Janowitz,  131  la.  20, 
108  N.  W.  109;  Felske  v.  R.  Co.,  166 
Mich.  367,  130  N.  W.  676.  See  also 
vol.  3,  p.  3,  n.  3. 

Evidence  as  to  the  habits  of  thrift,  in- 
dustry and  ability  to  work,  of  the  de- 
ceased, and  whether  or  not  he  fur- 
nished proper  maintenance  for  the 
plaintiff  out  of  his  earnings,  was  proper 
on  the  question  of  damages.  Hous- 
ton V.  Quinn,  168  HI.  App.  593. 
417-27  Chicago,  etc.  R.  Co.  v.  Hale, 
176  Fed.  71,  99  C.  C.  A.  379;  Duke  v. 
R.  Co.,  172  Fed.  684;  Elba  v.  Bullard, 
152  Ala.  237,  44  S.  412;  Central  R.  Co. 
V.  Alexander,  144  Ala.  257,  40  S.  424; 
Reiter-C.  Mfg.  Co.  v.  Hamlin,  144  Ala. 
192,  40  S.  280;  Shaw  p.  R.  Co.,  157  Cal. 
240,  107  P.  108  (either  as  wages  or 
in  business) ;  Bonneau  r.  R.  Co.,  152 
Cal.  406,  93  P.  106;  Mason  p.  Macon, 
etc.  Co.,  123  Ga.  773,  51  S.  E.  569; 
Wrightsville,  etc.  R.  Co.  v.  Gornto,  129 
Ga.  204,  58  S.  E.  769;  Barnes  P.  Co., 
235  HI.  566,  85  N.  E.  921  (value  of 
plaintiff  to  employer,  improper) ;  Chi- 
cago C.  R.  Co.  V.  Carroll,  206  111.  318, 
68  N.  E.  1087;  Wilson  p.  R.  Co.,  154 
111.  App.  632;  New  Castle  p.  Grubbs, 
171  Ind.  482,  86  N.  E.  757;  Gregory 
t:  Slaughter,  30  Ky.  L.  R.  500,  99  S. 
W.  247;  Stynes  v.  R.  Co.,  206  Mass. 
75,  91  N,  E.  998  (though  disability 
not  permanent) ;  Campbell  p.  'Ohilli- 
cothe  (Mo.  App.),  162  S.  W.  309; 
Bourke  v.  R.  Co.,  33  Mont.  267,  83  P 
470;  Carlisle  p.  Bentley,  81  Neb.  715, 
116  N.  W.  772;  Boyce  v.  R.  Co.,  12G 
App.  Div.  248,  110  N.  Y.  S.  393;  Buck- 
ner  p.  R.  Co.,  164  N.  C.  201,  80  S.  E. 
225;  Rushing  p.  R.  Co.,  149  N.  C.  161, 
62  S.  E.  890;  Chicago,  etc.  R.  Co.  r. 
Stibbs,  17  Okla.  97,  87  P.  293;  Brown 
V.  Nav.  Co.,  63.  Or.  396,  128  P.  38;  Mc- 
Carthy P.  R.  Co.,  211  Pa.  193,  60  A.  778. 
See  Southern  R.  Co.  P.  Howell,  135  Ala. 
639,  34  S.  6;  City  E.  R.  Co.  P.  Smith, 
121  Ga.  663,  49  S.  E.  724;  Wells,  Fargo 
&  Co.  P.  Benjamin  (Tex.  Civ.),  165  S. 
W.  120;  Loof'bourow  p.  R.  Co.,  33  Utah 
480,  94  P.  981;  Lewis  P.  Crane,  78  Vt. 
216,  62  A.  '60;  Southern  R.  Co.  V. 
Stockdon,  106  Va.  693,  56  S.  E.  713. 
Allowance  to  wife. — "Where  a  hus- 
band, engaged  in  a  small  business  with 
only  a  nominal  capital  invested  and 
having  no  other  means  of  support, 
gives  his  wife  a  monthly  allowance 
with  which  to  maintain  his  family,  for 
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a  long  perio'l  of  years,  it  is  a  fair 
inference  that  the  sums  of  money  so 
given  come  with  his  earnings,  and  in 
a  proper  case  such  proof  is  admissible 
to  show  earning  power  at  least  to  tho 
extent  of  the  amount  so  furnished." 
Boggers  v.  R.  Co.,  234  Pa.  379,  S3  A. 
356. 

Offer  of  wages  at  time  of  injury,  ad- 
missible to  show  earning  cajjacity. 
Montcomerv  v.  R.  Co.,  73  S.  C.  503, 
53  S.  E.  987. 

Probable  earnings  based  on  successful 
efforts  of  i)arty,  not  admissible.  Haas 
v.  R.  Co.,  128  Mo.  App.  79,  106  S.  W 
599. 

Pendency  of  parents'  action  to  recover 
w'a.irc's  of  injured  son  is  no  reason  for 
excluding  evidence  of  son's  earnings 
in  action  by  him  for  same  injury.  Mc- 
Mahon  v.  Bangs,  5  Penne.  (Del.)  178, 
62  A.  1098. 

Capacity  of  deceased  to  do  housework, 
shown.  Ilart'/.ler  r.  R.  Co.,  140  Mo. 
App.  ^CyT),  126  S.  W.  760. 
Eetums  received  by  farmer  may  be 
shown  bv  witnesses  informed  thereof. 
Grav  r.  Phillips,  54  Tex.  Civ.  148,  117 
S.  W.   870. 

Schedule  of  wages  paid  by  defendant 
and  its  time-table,  admissible  to  show 
what  deceased  could  have  earned,  sub- 
ject to  proof  as  to  his  ability  to  have 
continued  to  make  trips  accoj-ding  to 
such  table.  Atlantic  C.  L.  R.  Co.  v. 
Jones.  132  Ga.  189.  (i3  S.  E.  834. 
Necessity  for  and  definiteness  of  evi- 
dence.— See  St.  Louis  R.  Co.  r.  Nib- 
lack,  53  Tex.  Civ.  619.  117  S.  W.  188. 
Plaintiff's  financial  condition  may  be  j 
shown  on  cross  cxnniiiuition.  Pcjcos. 
etc.  B,  Co.  V.  Coffman,  5G  Tex.  Civ. 
472,  121   S.  W.  21S. 

418-28  Pronskevitch  r.  R.  Co..  232 
111.  136,  83  N.  E.  545;  Stanlev  c.  Tav- 
lor  (In.),  M2  X.  W.  81. 
Earnings  subsequent  to  injury,  not 
conclusive,  no  impairment  of  ability 
sustained.  Nolan  c.  Co.,  33  Kv.  L.  R. 
745.  ins.  W.  290. 

418-30  See  Nevers  L.  Co.  r.  Fields, 
151  Ala.  367,  44  S.  81. 
419-.';3  Proof  of  plaintiff's  qualifi- 
cations to  earn  money  received  i>rior 
to  injury  or  that  his  services  corres- 
ponded in  value  thereto  need  not  be 
made  in  absence  of  anything  to  raise 
presumption,  gift  made  bv  his  emplov- 
er.  Amann  r.  Co..  243  111.  263.  90  N. 
E.  673. 
419-34     Ilelmstetter   r.   Co.,   243    Pa. 

lo; 


422,  90  A.  203;  Buck  v.  McKeesport, 
223  Pa.  211,  72  A.  514  (earnings  of 
married  woman  twenty-three  years  be- 
fore injury,  too  remote). 
Inquiry  may  extend  to  three  or  four 
months  prior  to  injury.  West  Pratt 
C.  Co.  V.  Andrews,  1-50  Ala.  368,  43 
S.  348.  Year  prior  not  too  remote. 
Bourke  i'.  B.  Co.,  33  Mont.  267,  83  P. 
470.  Nor  twenty  years  if  capacity  ex- 
isted at  time  of  injury.  El  Paso  R. 
Co.  V.  Murphy,  49  Tex.  Civ.  5S6,  lu9 
S.  W.  489.  Time  should  not  be  limited 
to  period  between  injury  and  institu- 
tion of  action.  Shoemaker  v.  Sonju, 
15  N.  D.  518,  105  N.  W.  42. 
420-35  Employment  of  others  to 
]>erform  work  usually  done  by  plain- 
tiff' may  be  shown  in  i)roof  of  inca- 
pacity, but  not  as  element  of  recov- 
ery. Stynes  r.  R.  Co.,  206  Mass.  75, 
91  N.  E.  998,  dlsap.  Macon  C.  R.  Co.  r. 
Barnes,  113  Ga.  212,  38  S.  E.  7.56, 
which  held  sum  paid  for  services  of 
others  might  be  proved. 
420-36  Comp.  Ohio,  etc.  T.  Co.  c. 
Wernke,  42  Ind.  App.  326,  84  N.  E. 
999. 

421-37  Zibbell  v.  Pac.  Co.,  160  Cal 
237,  116  P.  513;  Morrow  r.  Co.,  70  S. 
C.  242,  49  S.  E.  573.  Comp.  Central  R. 
Co.  V.  McNab,  150  Ala.  332,  43  S.  222. 
See  vol.  11,  p,  780,  n.  16,  and  supple- 
nient   thereto. 

421-38  Chicago,  etc.  R.  Co.  v.  Hale, 
186  Fed.  626.  108  C.  C.  A.  490,  rev. 
176  Fed.  21,  99  C.  C.  A.  379;  Chicago, 
etc.  R.  Co.  V.  Hale,  99  C.  C.  A.  379, 
176  Fed.  71  (if  capital  substantial); 
Eaton  r.  R.  Co.,  1  Bovce  (Del.)  435, 
75  A.  369;  Mitchell  r.  R.  Co.,  138  la. 
283,  114  N.  W.  622;  York  v.  Everton, 
121  Mo.  App.  640,  97  S.  W.  604;  Bovce 
r.  R.  Co.,  126  App.  Div.  248,  110  N."  Y. 
S.  393.  Cmnp.  El  Paso  R.  Co.  v.  Mur- 
phy,  49  Tex.  Civ.  586,  109  S.  W.  489. 
See  Shaw  r.  R.  Co.,  157  Cal.  240,  107 
P.  108;  Wells  i\  R.  Co.,  82  Vt.  lO.S, 
71  A.  1103.  Intention  to  go  into  busi- 
ness and  arrangements  therefor  can- 
not be  shown.  Tnite.!  R.  &  E.  Co.  C 
Riley.  109  ^rd.  327.  71  A.  970. 
421-39  Fuller  r.  R.  Co.,  158  111.  App. 
19S;  Mitchell  r.  R.  Co..  138  la.  2S3, 
114  N.  W.  622;  Grav  v.  R.  Co.,  21o 
Mass.  143,  102  N.  E.  71;  Spiking  c. 
Co.,  33  Utah  313,  93  P.  838;  Rvan  v. 
Co.,  138  Wis.  466.  120  X.  W.  264.  See 
Chicaco  U.  T.  Co.  r.  Brethauer,  223  111. 
521.  79  N.  E.  2«7.  125  III.  App.  204; 
Bartow   v.  R,   Co..    73   N.   J.   L.   12,  62 
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A.  489  (error  to  refuse  to  charge  that 
"as  there  is  no  definite  proof  of  the 
amount  of  loss  of  profits  sustained  by 
the  plaintiff  in  his  business,  no  dam- 
age can  be  allowed  for  his  loss  of 
profits");  Mason  v.  R.  Co.,  75  N.  J.  L. 
521,  G8  A.  105. 

Profits  from  buying  and  selling  cattle 
may  be  shown.  Jordan  f.  R.  Co.,  124 
la.  177,  99  N.  W.  693. 

422-10  Belleview  v.  England  (Ky.), 
118  S.  W.  994;  Kirk  v.  Co.,  58  Wash. 
283,  108  P.  604. 

Tips. — Torgeson  v.  Hanford  (Wash.), 
139  P.  64S. 

Evidence  of  past  profits  not  admissible 
to  show  probable  future  profits.  Mit- 
chell r.  R.  Co.,  138  la.  283,  114  N.  W. 
622. 

Loss  of  profits  in  lunch  business,  not 
admissible.  Weir  v.  R.  Co.,  188  N.  Y 
416,  81    N.   E.   168. 

423-42  St.  Louis,  etc.  R.  Co.  v.  Os- 
borne, 9.5  Ark.  310,  125  S.  W.  537; 
St.  Louis  S.  E.  Co.  V.  Jackson,  93  Ark. 
119,  124  S.  W.  241;  City,  etc.  R.  Co, 
V.  Smith,  121  Ga.  663,  49  S.  E.  724; 
Lake  Shore,  etc.  R.  Co.  v.  Teeters,  1(?6 
Ind.  33.5,  77  N.  E.  599;  Escher  v.  Coun- 
ty, 146  la.  738,  125  N.  W.  810  (value 
of  services  in  superintending  business; 
International,  etc.  R.  Co.  v.  Lane  (Tex. 
Civ.),  127  S.  W.  1066. 
May  testify  as  to  his  experience  in 
various  kinds  of  work  which  he  had 
followed.  Birmingham,  etc.  Co.  v. 
Siinpson  (Ala.),  59  S.  213. 
424-44  Inability  to  follow  certain 
occupations  may  be  testified  to  by 
plaintiff.  St.  Louis  S.  R.  Co.  v.  Nor- 
vell  (Tex.  Civ.),  115  S.  W.  861. 
424-45  Houston,  etc.  R.  Co.  v.  Fan- 
ning, 40  Tex.  Civ.  App.  422,  91  S.  W. 
344.  Chesapeake  &  O.  R.  Co.  v. 
Hoffman,  109  Va.  44,  63  S.  E.  432.  See 
also  vol.  7,  p.  846,  n.  38. 
Amount  of  damages  may  be  testified 
to  by  injured  party.  Roundtree  v.  R. 
Co.,  72  S.  C.  474,  52  S.  E.  231.  Contra, 
Kirk  r.  Co.,  58  Wash.  283,  108  P.  604. 
424-47  See  "Expert  and  Opinion 
Evidence. ' ' 

Eeduction  of  ability  to  perform  man- 
ual labor. — Physician  familiar  with  in- 
jury, and  who  describes  its  nature, 
mav  testify  in  relation  thereto.  Mc- 
Donald V.  R.  Co.,  144  Mich.  379,  108 
N.  W.  85. 

Ability  to  perform  physical  labor  m.ay 
be  testified  to  by  non-expert  who  knew 
plaintiff  prior  to  injury  and  observed 


him  since.  Houston,  etc.  E.  Co.  V 
Parnell,  56  Tex.  Civ.  265,  120  S.  W 
951,  disap.  Wells,  Fargo  Exp.  Co.  f 
Boyle,  39  Tex.  Civ.  365,  87  S.  W.  164 
Extent  of  diminution  of  earning  capac 
ity  may  be  shown  by  plaintiff.  Atlaii 
tic,  etc.  E.  Co.  V.  Haralson,  133  Ga 
231,  65  S.  E.  437. 

425-4S  Non-expert  testimony  ia  com- 
petent to  show  earning  capacity.  Raj- 
nowski  V.  R.  Co.,  74  Mich.  20,  41  N.  W. 
847  (services  of  little  child);  Yergy 
f.  R.  Co.,  39  Mont.  213,  102  P.  310. 
425-49  Proof  of  value  of  services  of 
young  child  not  essential  in  action  hj 
parent  to  recover  for  its  death.  Black 
r.  R.  Co.,  146  Mich.  568,  109  N.  W. 
1052. 

425-50  Colusa  Parrot  M.  &  S.  Co.  v. 
Monahan,  162  Fed.  276,  89  C.  C.  A- 
256;  Duke  V.  R.  Co.,  172  Fed.  684,- 
MacFeat  v.  R.  Co.,  5  Penne.  (Del.)  5^ 
62  A.  898;  Swift  V.  Gaylord,  22?  111. 
330,  82  N.  E.  299;  Houston, t;.  Quinn, 
168  111.  App.  593;  Hammer  V.  Janowitz, 
131  la.  20,  108  N.  W.  109;  Haynes  v. 
E.  Co.,  101  Me.  335,  64  A.  614;  Wil- 
liams V.  R.  Co.,  141  Mo.  App.  625,  125 
S.  W.  522;  City  of  Shawnee  v.  Slank- 
ard,  29'  Okla.  133,  116  P.  803;  Missouri, 
etc.  R.  Co.  V.  Graham  (Tex.  Civ.),  16S 
S.  W.  55;  St.  touis  S.  R.  Co.  v.  Garber, 
51  Tex.  Civ.  70,  111  S.  W.  227  (though 
age  not  alleged) ;  Serdan  v.  Falk  Co., 
153  Wis.  169,  140  N.  W.  1035. 
Age,  health,  habits  and  physical  condi- 
tion of  injured  competent  to  prove  his 
expectanev  of  life.  St.  Louis,  etc.  R. 
Co.  V.  Brogan,  105  Ark.  533,  151  S.  W. 
699. 

Plaintiff  may  show  that  his  injuries 
will  result  fatally.  Atlantic,  etc.  R- 
Co.  V.  Thompson,  211  Fed.  889  (C.  C. 
A.). 

Judicial  notice  will  not  be  taken  of 
what  deceased  would  have  earned  dur- 
ing the  period  of  his  life  expectanev. 
White  V.  R.  Co.  (Tex.  Civ.),  146  S. 
W.   692. 

Shortening  of  life  may  be  considered 
in  determining  extent  of  injury.  Mun- 
cie  P.  Co.  V.  Hacker,  37  Ind.  App. 
194,  76  N.  E.  770. 

Decedent's  life  expectancy  must  be 
shown  bv  plaintiff.  Buckman  V.  R.  Co., 
227  Pa.  "277,  75  A.  1069. 
All  injury  sustained  not  presumed  to 
have  been  experienced  at  time  of  trial. 
Rushing  V.  R.  Co.,  149  N.  C.  161,  62 
S.  E.  890. 
425-51     Expectancy  of  life  of  bene* 
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fioiaiy    who    may    be    expe(*tc<l    to    die 
before      otlier      bcneliciarii's      must      be 
prove*!  before  there  can  be  ro<overy  on 
his    behalf    of    any    earnin;.'s    <lecoasoJ 
might  have  made  before  attaining;  ma- 
ioritv.      Mississippi    Oil    Co.    v.    Smith, 
95    Miss.   528,   4H   S.   735. 
426-52     Showing  condition  of  health. 
Xi.-.)1I    r.    Swi'.'t    (la.).    Ill    X.    W.    i;ir,. 
426-53     Howard    l\   McCabe,   71t   Neb. 
42,    112    N.    W.    305;    Virginia,    ete.    R. 
Co.    V.    Railev,    103    Va.    205,    49    S.    E. 
33;    Hodd    r.    Tacoma,    45    Wash.    43fi, 
88  P.  842.     See  O 'Clair  r.  Co.,  27  R.  I. 
448,   63    A.   238;    ^lacGregor  r.    Co.,   27 
R.  T.   85,  fiO  A.  7fil. 
Error  in  admission  is  harmless  if  seri- 
ous   in.jury    is    shown    and    an    instruc- 
tion is  given   that  such   evidence  is  to 
be  considered  only  in.i'ury  is  found  per- 
manent.    Louisville,  etc.  R.  Co.  i".  Crox- 
ton.  m  Fla.  223.  58  S.  369. 
Preponderance    of   evidence    enough    to 
establish    disrigiiri'iiiciit.      Witt    r.    Lati- 
mer.   139   La.   273,   117   X.   W.   (".80. 
426-55     Southern   R.   Co.   r.   Cunning- 
ham,  1.52  Ala.   147,  44   S.   658. 
426-.^6     Allegation     of     permanency, 
sufll.i.Mit.     St.  Louis  S.   R.   Co.   r.  Gar- 
ber,  51    Tex.  Civ.  70,  111   S.  W.  227 
426-57     Merchants'    &    M.    T.    Co.    v. 
Corcoran,  4  Ga.  \]>p.  654.  62  S.  E.  130 
(not  essential);   New  York   C.  &  St.  L, 
R.   Co.   r.   Lind    (Ind.),   H)2   N.   E.   449; 
Scott  r.  R.  Co.   (la.),  141    N.  W.   loti5; 
Cubbage    v.    Est.,    etc..    155    Ta.    39,    134 
N.  W.  1074;   Proctor  C.  C-o.  r.  Heaver's 
Admr.,    151    Ky.    839,    152    S.    W.    965; 
Louisville    &    N.    R.    Co.    r.    Campbell 
(Ky.),    122   S.    W.    848    (if   in.jury    per- 
manent);   Ranta    r.    Min.    Co.    (Slich.), 
147    N.    W.    609;    O'Dell    r.    Stewart    & 
Co.    (Neb.),    147    N.    W.    121;    Oliver   r. 
Const.    Co.    (R.    L),    90    A.    764;    Gulf, 
etc.    R.    Co.    r.    Stewart     (Te.x.     Civ.'), 
164    S.    W.    10.59;    Suell     r.    .lones.    49 
Wash.   582,  96    P.   4    (indefinite    knowl- 
edge of  plaintifT's  ag(>).     i^ee  ^^acrill  r. 
City   of   Hartington.  93    Neb.    670,    m 
N.    W.    825.      vSoo  also   vol.    13,   p.    604, 
n.  82. 

Jury  may  determine  expectancy  or 
duration  of  life  of  ]>crson  in.jurcd  with- 
out such  tables  from  age.  health,  hab- 
its and  the  facts  which  alTo<t  ]>robabI« 
continuance.  St.  T/ouis.  etc.  R.  Co.  r. 
Trotter.  101  Ark.  183,  142  S.  W.  189: 
St.  Louis,  etc.  R.  Co.  r.  Glossup.  SS 
.\rk.  22.5.  114  S.  W.  247:  Kansas,  etc. 
R.  Co.  r.  Morris.  80  Ark.  528.  98  S  W. 
363. 


Plaintiff's  testimony  respecting  him- 
self  and  in.jurics  may  afford  data  for 
ascertaining  life  expectancy.  Southern 
R.  Co.  c.  Petwav,  7  Ga.  App.  659,  67 
S.  E.  886. 

Loss  of  earnings.  —  Pierce  r.  R.  Co., 
173  U.  S.  1;  Am.  C  D.  Co.  r.  Boyd, 
148  Fed.  258;  Hirmingham  R.  Co.  C 
Wright,  153  Ala.  99,  44  S.  1037;  Va- 
lente  r.  R.  Co.,  151  Cal.  534,  91  P. 
481;  Messing  r.  R.  Co..  5  Penne.  (Del.) 
526,  64  A.  247;  Calvert  r.  Co.,  231  III. 
290,  83  N.  E.  184  (tables  of  Dr.  Wig- 
glesworth);  Pittsburg  R.  Co.  r.  Ross, 
169  Tnd.  3.  80  N.  E.  845;  Patton  r. 
.^^anborn,  133  Ta.  650.  110  N.  W.  1032; 
Banks  r.  Braman.  195  Mass.  97,  80  N, 
E.  799;  Howell  r.  R.  Co.,  136  Mich, 
432,  99  N.  W.  406;  Horst  r.  Lewis 
(Neb.),  103  N.  W.  460;  Howard  r.  Mc- 
Cabe,  79  Neb.  42,  112  N.  W.  305;  Notto 
r.  R.  Co.,  75  N.  .1.  L.  826.  69  A.  968, 
17  L.  R.  A.  (N.  S.)  1138;  O 'Clair  r. 
Co..  27  R.  1.  448.  63  A.  238;  MacGregor 
r.  Co..  27  R.  1.  85,  60  A.  761;  Virginia, 
etc.   R.   Co.    r.   Bailev,   103   Va.   2(i5,   49 

S.  E.  33;  Suell  r.  .Tones,  49  Wash.  582. 

96  P.  4;  Brown  r.  lilaine,  41  Wa.sh.  287, 
83  P.  310;   Hodd   r.  Tacoma,  45   Wash. 

436.   88   P.   842;    Rhoades   r.   R.   Co..   49 

W.    Va.   494.   39   S.    K.   209,   87    Am.   St 

826,   55   L.   R.    A.    179, 

See   Northern   Ala.   R.   Co.   r.  Key.   150 

Ala.    641.    43    S.    794;    Southern    R.    Co. 

r.  O'liryan.  119  Ga.  147,  45  S.  E.  1000. 

Cowp.  Atlantic,  etc.  R.  Co.  r.  Gardner, 

122  Ga.  82.  49  S.  E.  818. 

Tables  in  code  supplement,  admissible. 

Clark    r.    V.-ni    \l.vk.    1 :;:.    la.    1!M.    112 

N.  W    f.^4. 

Admissible  to 

male. — Croft  r 

N.  W.  723. 

427-58     See 

Ides."   636in. 

427-59     Mississippi  Oil  Co.  r.  Smith, 

95  Miss.  528.  48  .«i.  735. 

Prospective  damages  of  person  seriouB- 

Iv  iniurcd  cniinot  be  compute. 1  on  bnais 

of  such  tables.     Oinfield   r.  U.  Co.,  142 

In.   658.   121    N.   W.    1S6. 

427-60     See    Knott    r.    Peterson.    125 

Ta.  40},  101  N.  W.  173.  But  see  North- 
ern   P.   R.   Co.    r.   Cliervenak,   203    Fed. 

884,  122  0.  C.  A.  178.    .«ioo  also  "Best 

and    Secondar.v    Evidence." 

427-62     In  case  of  j^crsons  abnormal 

or     suffering     from     incurable     diseaso 

tables   not   admissible.     Colbert    r.    Co. 

CR.  J.y.  67  A.  416. 

427-03     Western    &    A.    R.    Co.    c. 


show  expectancy  of  fe- 
,  R.  Co.,  134  la.  411.  109 

infra.    "Mortality    Ta- 
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Clark,  117  Ga.  548,  44  S.  E.  1;  Scott 
V.  R.  Co.  (la.),  141  N.  W.  1065;  Movse 
V.  E.  Co.,  41  Mont.  272,  108  P.  10G2; 
Moses  V.  Mathews  (Neb.),  146  N.  W. 
920;  South  Omaha  V.  Sutliffe,  72  Neb. 
746,  101  N.  W.  997;  Bussey  v.  R.  Co., 
78  S.  C.  352,  58  S.  E.  1015.  See  Cen- 
tral R.   Co.   V.  Minor,  2   Ga.   App.   804, 

59  S.  E.  81;  Croft  v.  E.  Co.,  134  la. 
411,  109  N.  W.  723.  Comp.  Bettis  v. 
R.  Co.,  131  la.  46,  108  N.  W.  103. 
428-64  See  Davis  v.  R.  Co.,  147  Mich. 
479,  111  N.  W.  76;  Beattie  v.  Detroit, 
137  Mich.  319,  100  N.  W.  574.  Comp. 
Sterling  V.  Co.,  142  Mich.  284,  105  N. 
W.  755. 

Tables  not  essential;  jury  may  deter- 
mine probable  duration  of  life  from 
age  and  iniuries.  Missouri  V.  B.  &  I. 
Co.  V.  Ballard,  53  Tex.  Civ.  110,  116 
S.  W.  93. 

428-66  Ft.  Worth,  etc.  E.  Co.  v. 
Spear  (Tex.  Civ.),  107  S.  W.  '613. 
428-67  Northern  P.  R.  Co.  v.  Cher- 
venak,  203  Fed.  884,  122  C.  C.  A.  178; 
Love  v.  R.  Co.,  170  Mich.  1,  135  N.  W. 
963.  See  Messing  v.  R.  Co.,  5  Penne. 
(Del.)  526,  64  A.  247. 
428-68  See  Knott  v.  Peterson,  125 
Ta.  404,  101  N.  W.  173.  Co7np.  St. 
Louis,  etc.  R.  Co.  v.  Hall  (Tex.  Civ.), 
106  S.  W.  194. 

Evidence  plaintiff's  ancestors  were 
long-lived  is  admissible.  Haynes  ?".  R. 
Co.,  101  Me.  335,  64  A.  614;  Sterling 
V.  Co.,  142  Mich.  284,  105  N.  W.  755. 
See    Rincicotti    v.    Co.,    77    Conn.    617, 

60  A.  115,  age  of  decedent's  parents 
at  death. 

429-69  Amann  v.  Co.,  243  HI.  263, 
90  N.  E.  673;  McClintic,  Marshall  C. 
Co.  v.  Eckman,  153  Ky.  704,  156  S.  W. 
382;  Bruce  v.  R.  Co.,  175  Mo.  App.  568, 
158  S.  W.  102;  Meade  v.  Goldman  129 
N.  Y.  S.  899,  rehear,  denied,  130  N.  Y. 
S.  1121;  Tucker  f.  Mills,  76  S.  C. 
539,  57  S.  E.  626;  Parker  V.  R.  E.,  84 
Vt.  329,  79  A.  865;  Berg  v.  Co.,  125 
Wis.  262,  104  N.  W.  60.  See  Coffey  v. 
Sutton,  175  Til.  App.  331;  Maroney  v. 
R.  Co.,  123  Minn.  480,  144  N.  W.  149; 
Dallas  Consol.  E.  R.  Co.  v.  Carroll  (Tex. 
Civ.),  152  S.  W.  1165. 
IiialJility  to  pay  is  sufficient. — Wilson 
V.  R.  Co.,  144  Til.  App.  604. 
Medical  expenses  cannot  be  recovered 
when  not  alleged.  San  Antonio  Tract. 
Co.  V.  Cassanova  (Tex.  Civ.),  154  S.  W. 
1190. 

429-70  Montgomery  v.  Shirlev,  159 
Ala.  239,  48  S.  679;    Central  R.  Co.  v. 


McNab,  150  Ala.  332,  43  S.  222;  Elba 
V.  Bullard,  152  Ala.  237,  44  S.  412; 
Woodward  I.  Co.  v.  Curl,  153  Ala.  201, 
44  S.  974;  laoger  v.  Metcalf,  11  Ariz. 
283,  94  P.  1094;  Kimic  v.  R.  Co.,  156 
Cal.  273,  104  P.  312  (question  as  to 
expenses  plaintiff  put  to,  proper) ;  Iloi- 
delbaugh  v.  R.  Co.,  6  Penne.  (Del.) 
209,  65  A.  587;  Ruff  v.  R.  Co.  (Fla.), 
64  S.  782;  Nashville,  etc.  R.  Co.  f. 
Hubble  (Ga.),  76  S.  E.  1009;  Chicago 
C.  R.  Co.  V.  Henry,  218  111.  92,  75  N.  E. 
758;  Donk  v.  Thil,  228  111.  233,  81  N. 
E.  857;  Cross  v.  R.  Co.,  33  Ky.  L.  R 
432,  110  S.  W.  290;  Stotler  v.  R.  Co., 
200  Mo.  107,  98  S.  W.  509;  Sotebier  v. 
R.  Co.,  203  Mo.  702,  102  S.  W.  651; 
Flaherty  v.  Co.,  207  Mo.  318,  106  S.  W,. 
15;  Cowgill  v.  City  of  St.  Joseph  (Mo. 
App.),  167  S.  W.  1157;  Gibbs  v.  Co., 
142  Mo.  App.  19,  125  S.  W.  84*0  (liabil- 
ity); Clark  V.  Co.,  138  N.  C.  77,  50  S. 
E.  518;  Allen  v.  Co.,  144  N.  C.  288,  56 
S.  E.  942;  Missouri,  etc.  E.  Co.  v.  Bah 
ton.  56  Tex.  Civ.  82,  120  S.  W.  240; 
Mullen  V.  E.  Co.  (Tex.  Civ.),  92  S.  W. 
1000;  Texas  E.  Co.  v.  Chippenger,  47 
Tex.  Civ.  510,  106  S.  W.  155';  Nor- 
folk E.  &  L.  Co.  V.  Spratley,  103  Va. 
379,  49  S.  E.  502;  Shaw  v.  Seattle, 
39  Wash.  590,  81  P.  1057.  Co7itm  as 
to  expense  of  trip  for  benefit  of  plain- 
tiff's health.  Statler  r.  Co.,  195  N.  Y. 
478,  88  N.  E.  1063.  See  Sloss-S.  &  C. 
Co.  V.  Vinzant,  153  Ala.  212,  44  S.*1015; 
Shoemaker  v.  Jackson,  128  la.  488,  104 
N.  W.  503;  Storm  v.  Butte,  35  Mont. 
385,  89  P.  726;  Franey  v.  Taxicab  Co. 
(Wash.),  141  P.  890. 
Hospital  fees  may  be  shown.  Mont- 
gomery S.  E.  Co.  V.  Mason,  133  Ala. 
508,  32   S.  261. 

Expenses  incurred  by  parent  in  nurs- 
ing injured  child.  Simone  v.  Co.,  28 
E.  L  186,  66  A.  202,  9  L.  E.  A.  (N.  8.) 
740;  Johnson  V.  Co.,  131  Wis.  627,  111 
N.  W.  722. 

Physician's  bill  admissible  where  evi- 
dence shows  contract  with  plaintiff  to 
pay.  Burnham  f.  Co.  (E.  I.),  68  A. 
421. 

In  action  by  married  woman  value  of 
medical  services  cannot  be  considered 
unless  it  is  shown  she  has  paid  there- 
for, or  has  a  separate  estate  liable 
therefor.  Pomerine  Co.  l".  White,  70 
Nob.  177,  98  N.  W.  1040. 
Expenses  for  board  and  keep  while 
disabled  cannot  be  shown.  Vedder  v, 
Delaney,   122  la.  583,  98  N.  W.  373. 
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Evidence  by  plaintiff  of  agreement  to 
reimburse  county  fur  expeiihts  inmrred 
in   caring,'  for   jilaiiitifT  uiulcr   charge  of 
ofliccrs    of   the   jioor,   admissible.      Vod- 
dor  r.  Delaney,  supra. 
Evidence  plaintiff's  daughter,  who  had 
a    fainilv    of    Iht    own    aii«i    livnl    apart 
from    lier    i)areiit8,    fniii(>    to    |>laiiitilf 'a 
homo  and   nurso<l   ])laintin',   is   sufliciont 
to    show    as    between    jdaintifl'   and    her 
daufihter,  it  was  e.\|)ected  and  intended 
compensation  sliowM   be  made.     Wissler 
r.  Atlantic,   iL'.'J    la.   11,  98  X.  W.  131. 
Value    of    nurse    hire    may    be    shown, 
thou/.'h  plaintitT's  wife  nursed  him.   In- 
dia na|)ol  is   &    E.    R.    Co.    r.    Dennett,   39 
In. I.  ,\pp.   Ml,  70  \.   K.  :Mi. 
That  bills  for  expenditures  included  in 
bankruptcy  schedules  filed  by  plaintiff, 
jiro\ed  against   liis  estate  anTl  liis  legal 
liability       therefor       discharged,       not 
Cruund    for    their    exehision.      Sibley   r. 
is'asnn,   19G  Mass.   12.',  ^1    X.  K.   Ss7. 
Must  be  evidence  of  payment  or  liabil- 
ity    for    expenditures,     if    any,    before 
thev    nmv   be   eonsidered.      Hio    Grande 
S.    R.   Co.    r.   Campbell,   44    Colo.    1,   90 
P.    986;    Jones    r.    George,    227    Til.    G4, 
81  N.  R.  4. 

Itemized  bill,  not  admissible  if  it  in- 
cluiU's  items  for  which  defendant  not 
responsible.  Kirk  t".  Co.,  58  Wash.  283, 
108  V.  G04. 

429-73  Chicago  C.  R.  Co.  r.  Ilenrv, 
218  111.  92.  75  N.  E.  7.58;  Sotebier  r. 
Co.,  203  Mo.  702,  102  S.  W.  0.51;  Zilko 
f.  Johnson,  22  X.  D.  75,  ir52  X.  W.  040; 
Rusch  V.  Robinson,  40  Or.  539.  81  p. 
237;  Xorthern  Tex.  T.  Co.  r.  Mullins, 
44  Tex,  Civ.  500,  99  S.  W.  433;  Xor- 
mile  V.  Co.,  57  W.  Va.  132,  49  S.  E. 
lonn. 

430-75     Coffey     v.     Sutton.     175     111. 
Aj.p.    331;    I':i/.ip   r.    Bales,    135    la.    2(1S. 
112   X.  W.  540;   Graefe  r.  Co.,  224   Mo. 
232,   123  S.   W.   S35;    Klingaman    r.   Co., 
10    S.    n.    139.    102    X.    W.    001.  Contra, 
Rirminghani   R.   L.  &   P.  Co.   r.  llunii>h- 
ries,   172   .Ma.  405.  ."."  .">!.  niiT. 
In  an  action  against  saloonkee'per  for 
loss   of   support    duo  to  |)erKonnl  in.jurie.s 
while    her    husband     was    drunk.      Sho 
could  recover  her  services  as  nurse  and 
evidence   of   their    value    is   ndmissiblo 
Spencer  i\  Johnson,  176  Mich.  278,  142 
X.   W.   582.     Soe   vol.   7,  p.   708. 
Sum   paid   m.ay   be   shown    as   first   step 
in    proving   value   of   services.      S<-hmitt 
f.    Kurnis,    140    TH.    .Vj.p.    132,    234    111 
578,  <<.-   X.  E.  201. 
430-76     Thompson    r.    Coal    Co..    158 


111.  App.  2^9;  Amann  c.  Co.,  243  Hi. 
263,  90  X.  E.  073;  Schmitt  c.  Kurrus 
140  111.  App.  132,  234  III.  578,  85  X.  E. 
201;  Ilobhs  r.  Marion,  123  la.  726,  99 
N.  W.  577;  Veder  f.  Delaney,  122  la. 
583,  98  X.  W.  373;  Pratt  r.  Hamilton, 
101  Mich.  258,  120  X.  W.  190;  Xelson 
r,  R.  Co.,  113  Mo.  App.  059.  SS  S.  W. 
781;  Storm  r.  Butte.  35  Mont.  385.  89 
P.  720;  Armstrong  r.  .\uburn,  84  Xeb. 
842,  122  N.  W.  43;  Moran  r.  R.  Co.. 
74  X.  H.  500,  09  A.  884;  Brown  r. 
White,  202  Pa.  297,  51  A.  902;  Galves- 
ton II.  &  II.  R.  Co.  r.  Jlodnett  (Tex. 
Civ.),  155  S.  W.  07S;  International,  etc- 
R.  Co.  r.  Lane  (Tex.  Civ.),  127  S.  W. 
lonO;  Houston,  etc.  R.  Co.  r.  Garcia 
(Tex.  Civ.),  90  S.  W.  713;  Missouri, 
etc.  R.  Co.  r.  Morgan.  49  Tex.  Civ.  212, 
108  S.  W.  724.  See  also  Ft.  Worth, 
etc.  R.  Co.  r.  Morris.  45  Tex.  Civ.  .596, 
10]  S.  W.  1038;  Xelson  r.  Co..  52  Wash. 
177.  100  P.  325;  Brown  r.  Blaine,  41 
Wash.  287.  S3  P.  310. 
Sums  charged  may  .justify  inference  as 
to  rensonal'lcness.  Missouri,  etc.  R.  Co. 
r.  Dalton,  50  Tex.  Civ.  82.  120  S.  W. 
240. 

Evidence  of  usual  and  cnstomar7 
charge,  though  named  in  two  sums,  siif- 
fiiient  without  st;itement  of  amount 
charged  against  jdaintifT  or  evidence 
of  his  i>romi.sc  to  pav  either  sum.  Me 
Carthv  r.  Co.,  243  111.  185,  90  N.  E 
372. 

430-77     Physician   who  rendered   ser- 
vices may  testifv  to  their  value.  Mont- 
gomery  r.  Shirley.   1.'9   AIn.   2.39.   48   S 
079.     See  also  vol.  13.  p.  5S2.  n.  9. 
Expense    of    future    medical    servicM 

may  li(>  nsccrtaincd  fimn  e\  idcu"  e 
showing  value  of  those  rendered.  Sour- 
lock  r.  Boone,  142  In,  Os4,  121  X.  W. 
300. 

430-80  Dean  r.  Co..  44  Wash.  564. 
87  P.  S24;  Philbv  r.  R.  Co..  40  Wnnh 
173,  89  1'.  408;  llerning  r.  T.umb.  Co., 
153  Wis.  101.  MO  X.  W.  110':. 
Connection  between  expen.ses  of  and 
injury  must  be  .>ihowii.  (icorgia  R.  & 
E.  Co.  r.  Gilleland.  133  Ga.  621.  66  S. 
E.  944;  Aifmnn  r.  Co.,  243  111.  263.  90 
X.  E.  073. 

431-81  Birmingham,  vXc.  Co.  r. 
Friedman  (Ala.).  05  S.  939;  Davis  r. 
Kornmau.  141  .Ma.  479,  37  S.  789;  John- 
ston r.  Beadle,  6  Cal.  App.  251,  91  P. 
1011;  .Southern  R.  Co.  r.  Phillips.  136 
Cta.  282.  71  S.  E.  414;  O riser  r.  Schoen 
born.  109  Minn.  297.  123  X.  W.  823: 
Texas  Co.   r.   Strange   (Tex.  Civ.).   1.54 
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S.  W.  327.  See  Kellv  v.  R.  Co.,  152 
Wis.  328,  140  N.  W.  60.  Comp.  Mis- 
sissippi C,  R.  Co.  V.  Hardy,  88  Miss. 
732,  41  S.  505;  Dallas,  etc.  R.  Co.  r. 
Summers,  48  Tex.  Civ.  474,  106  S.  W. 
891.  Contra  if  punitive  damages  are 
recoverable.  Calder  v.  R.  Co.,  89  S. 
C.  287.  71  S.  E.  841. 
432-82  Marien  v.  Walsh,  64  Or.  583, 
131  P.  .505. 

433-84  Plaintiff's  pecuniary  condi- 
tion may  be  shown  if  punitive  damages 
recoverable.  Bolles  v.  R.  Co.,  134  Mo. 
App.  696,  115  S.  W.  459. 
433-86  Comp.  Morrow  v.  Co.,  70  S. 
C.  242,  49  S.  E.  573. 
433-87  De  Luna  v.  R.  Co.,  130  App. 
Div.  386,  114  N.  Y.  S.  893.  Comp. 
Proper  V.  R.  Co.,  136  Mich.  352,  99  N. 
W.  283,  reception  of  evidence  at  in- 
stance of  defendant,  decedent  was 
wealthy,  was,  if  error,  harmless.  See 
Yergy  v.  R.  Co.,  39  Mont.  213',  102  P. 
310. 

Age,  sex,  general  health  and  intelli- 
gence of  deceased,  situation  and  condi- 
tion of  survivors  and  their  relation  to 
deceased,  limits  scope  of  evidence.  De 
Luna  r.  R.  Co.,  130  App.  Div.  386,  114 
N.  Y.  S.  893. 

434-88  Ft.  Worth,  etc.  R.  Co.  v.  Stal- 
eup  (Tex.  Civ.),  167  S.  W.  279.  See 
Duke  r.  R.  Co.,  172  Fed.  684. 
434-89  Nilson  v.  R.  Co.,  84  Neb.  595, 
121  N.  W.  1128;  Chesapeake  &  O.  R. 
Co.  V.  Ghee,  110  Va.  527,  66  S.  E.  826. 
434-90  Preble  v.  R.  Co.,  243  111.  340, 
90  N.  E.  716;  Consolidated,  etc.  Co.  v. 
S.,  109  Md.  186,  72  A.  651  (may  not 
be  prejudicial).  See  infra,  "Parent 
and  Child,"  293-85. 

Plaintiff  may  show  husband  was  her 
sole  support.— Preble  v.  R.  Co.,  243  111. 
340,  90  N.  E.  716. 

Decedent's  applications  for  money  or- 
ders in  behalf  of  mother,  admissible 
after  showing  she  had  received  money 
from  him.  Nordhaus  v.  R.  Co.,  242  111. 
166.  89  N.  E.  974. 

435-92  St.  Louis,  etc.  R.  Co.  r. 
Jacks,  105  Ark.  347,  151  S.  W.  706; 
Brennen  v.  Co.,  147  111.  App.  263  (wife 
may  show  amount  of  pecuniary  aid  re- 
ceived from  husband) ;  Nordhaus  v.  R. 
Co.,  147  m.  App.  274  (mother  may 
show  receipt  of  money  from  son) ;  Pow- 
ell r.  R.  Co.  (Mo.)',  164  S.  W.  628; 
Crabtree  v.  R.  Co.,  86  Neb.  33,  124  N. 
W.  932  (in  action  by  parent  for  death 
of  child,  dist.  local  cases');  Harrison 
V.  R.  Co.,  195  N.  Y.  86,  87   N.  E.   802 


(dependence  of  children  may  be  shown, 
but  not  that  they  were  inmates  of 
orphanage).  See  Kettelhake  v.  Car  & 
F.  Co.,  171  Mo.  App.  528,  153  S.  W. 
552;  Williams  /•.  R.  Co.,  169  Mo.  App. 
4  OS,  1.55  S.  W.  64. 

Salary  and  financial  ability  of  father 
and  prospects  of.  financial  ability  to 
educate  his  child.  Love  V.  R.  Co., 
170  Mich.  1,  135  N.  W.  963. 
436-93  Farlev  r.  R.  Co.,  87  Conn. 
328,  87  A.  990;  McCoullough  v.  R.  Co. 
(Ta.),  142  N.  W.  67. 

436-95  Use  made  by  decedent  of 
earnings,  shown.  Brennen  V.  Co.,  241 
111.  610,  89  N.  E.  756. 
Insurance  on  decedent's  life  in  favor 
of  plaintiff,  immaterial.  Houston,  etc. 
R.  Co.  f.  Lemair,  55  Tex.  Civ.  237, 
119  S.  W.  1162. 

437-96  Lacorazza  V.  Cantalupo,  210 
Fed.  875,  127  C.  C.  A.  459;  Rio  Grande 
S.  R.  Co.  V.  Campbell,  44  Colo.  1,  96 
P.  986;  Louisville,  etc.  R.  Co.  v.  Col- 
lingsworth, 45  Fla.  403,  33  S.  513;  Jones 
r.  George,  227  111.  64,  81  N.  E.  4;  Frick 
f.  R.  Co.^  154  111.  App.  277;  Mononga- 
hela,  etc.  Co.  v.  Hardsaw,  169  Ind.  147, 
81  N.  E.  492;  United  R.  &  E.  Co.  v. 
Riley,  109  Md.  327,  71  A.  970;  Torrey- 
son  V.  R.  Co.,  144  Mo.  App.  626,  129 
S.  W.  409;  Southern  R.  Co.  v.  Simmons, 
105  Va.  651,  55  S.  E.  459;  Longmore 
I'.  Co.,  78  Wash.  468,  139  P.  191.  But 
see  Eoff  v.  R.  Co.,  70  Wash.  270,  126  P. 
533.  Comp.  Hardin  v.  City  of  Moline, 
179  HI.  App.  101.  Widowhood  of  plain- 
tiff suing  to  recover  for  injury  to  child, 
relevant.  Cherrj'vale  v.  Hawman,  80 
Kan.  170,  101  P.  994. 
That  plaintiff,  a  minor  fourteen  years, 
was  living  with  his  mother  who  had 
six  children  and  two  sisters  working 
for  defendant,  cannot  be  shown.  Sani- 
tary Can  Co.  V.  McKinney,  52  Ind.  App. 
379,  100  N.  E.  78.5. 

May  be  shown  to  show  incentive  to 
thrift  and  accumulation.  But  see  Nicoll 
r.  Sweet  (la.),  144  N.  W.  615. 
But  damages  will  be  presumed  in  law 
where  deceased  left  a  mother  surviving. 
Smiley  v.  R.  Co.,  169  111.  App.  29. 
Exception  to  rule  in  case  of  loss  of 
sexual  power,  Simpson  v.  Foundation 
Co.,  201  N.  Y.  479,  95  N.  E,  10,  rev. 
118  N.  Y.  S.  1142. 

Plaintiff  was  permitted  to  prove  that 
the  family  of  the  deceased  consisted 
of  his  wife  and  three  children,  and  this 
was  claimed  to  be  in  "violation  of  the 
rule   established   in   Beems   v.   Railway 
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Co.,  58  Iowa  1.38,  12  X.  W.  222.  Tn 
the  case  before  us  the  evidence  was 
received  on  redirect  examination  of  a  i 
witness  and  was  explanatory  of  mat- 
tors  developed  upon  the  crossexamina-  | 
tinn  of  the  same  witness.  It  was  made 
to  appear  by  the  direct  examinafion  of 
9uch  witness  that  the  decedent  was 
rarninp;  $3  to  $4  per  day.  ITe  was 
only  23  years  old.  On  cross  examina- 
tion it  was  shown  that  he  had  saved 
none  of  his  oarninRS  and  had  no  prop- 
erty. This  later  circumstance  was 
proper  for  the  consideration  of  the  jury 
ns  liearing  upon  the  injury  to  the  es- 
tate of  the  decedent  by  reason  of  his 
death.  It  follows,  we  think,  that  it 
was  a  proper  explanation  of  the  ab- 
sence of  property  saved  to  show  that 
he  was  supporting:  a  dependent  family 
on  such  earninps. "  Dufree  r.  R.  Co., 
l.'i.T  la.  544,  136  N.  W.  695. 
438-07  Bahr  r.  R.  Co.,  101  Minn.  314,1 
112  N.  W.  2n7. 

Contra  in  Missouri  by  statute. — TIart- 
nctt    f.   R.  Co.,  102   Mo.   App.  5.14,   142 
S.  W.   750. 
438-2     Fnited    R.   &   E.    C^.    r.   Rilev, 

100  y\,\.  327.  71  A.  970;  Rahr  v.  R.  Co., 

101  Minn.  314,  112  N.  \V.  2(57. 
439-3  Duke  i'.  R.  Co.,  172  Fed.  684; 
Valente  r.  R.  Cn..  MS  Cal.  412.  Ill  P. 
9.'5;  Kranim  ?•.  R.  Co.,  22  Cal.  A  pp.  737, 
13fi  P.  .■)23;  Kettelhake  r.  Car  i-  F.  Co., 
171  Mo.  A  pp.  528,  1.'3  S.  W.  "^2\  Powell 
V.  R.  Co.  (^fo.),  164  S.  W.  62<?;  Opan 
f.  R.  Co..  142  Mo.  App.  248,  120  S.  W. 
191;  llollinpsworth  r.  Co..  38  ^font.  143. 
99  P.  142.  Pee  Lord  r.  R.  Co..  74  N. 
IT.  295,  67  A.  639;  Portsmouth  S,  R. 
Co.  r.  Peed,  102  Va.  662,  47  S.  E.  S.'in. 
Cnmp.  Olivier  r.  R.  Co.,  13<?  Mi<h.  242, 
101  N.  W.  .'530,  holdinp  evidence  dece- 
dent left  a  family  immaterial. 
Conduct  of  deceased  toward  his  minor 
children  a  proper  sulijci-t  nf  jnijuirv. 
Kramm  v.  R.  Co.,  22  Cal.  App.  737,  136 
P.  .-23. 

Membership  of  deceased  in  a  church 
admissible  .ts  iniii<:itinp  influence  lie 
niiixht  have  had  on  the  children.  White 
r.  R.  Co.  (Vt.).  89  A.  618. 

Evidence  of  birth  of  still  born  child  is 

ina<linissil>le.      I'reblc   r.   R.   Co..   149   111. 

App.    .^^^I.    nfr.    243    111.    340,    90    N.    E. 

71»i. 

Where  a  widow  sues  for  wronpful  death 

of    lier    hMsb.'ind.    she    may    tesTify    th.nt 

ho    was    her    sole    means    of    stipport. 


Kulvie  r.  Coal  Co..  2.''.3  III.  386.  97  N. 
K.  6S<<. 

Under  the  Massachusetts  statute  it  is 
a  condition  precedent  to  recovery  for 
death  of  a  servant  that  decedent  left 
either  a  widow  or  dependent  next  of 
kin.  Bartlcv  r.  R.  Co.,  198  Mass.  163, 
83    X.   E.   1093. 

Evidence  of  ill-health  of  wife  suing  for 
death  of  husband,  competent.  Evarts 
t.  R.  Co.,  3  Tal.  App.  712.  86  P.  830. 
Care  given  children  by  father,  shown. 
rievolan.i.  etc.  R.  Co.'  r.  Starke  (Ind. 
App.).  89  X.  E.  602. 
Birth  of  child  after  father's  death, 
shown  under  proper  pleadinps.  Preble 
r.  R.  Co..  243  111.  340,  90  X.  E.  716. 
441-4  McCoullouph  r.  R.  Co.  (la.), 
142  N^  W.  67;  McKen/.ie  r.  R.  Co..  216 
Mo.  1,  115  S.  W.  13  (not  prejudicial  if 
damapes  not  afTected);  McCabe  r.  Co., 
27  R.  T.  272.  61  A.  667. 
441-5  Physical  condition  of  dece- 
dent's widow  shown  unrler  statute 
permitting  recovery  of  such  datnagwi 
as  mav  be  just.  Evans  r.  R.  Co.,  37 
Utah  431,  10S  p.  638.  Otherwise  under 
statute  limiting  recovery  to  money 
value  of  loss  of  support  and  mnintc 
nance.  Hiicapo.  etc.  R.  Co.  r.  Wool- 
ridge,  174  111.  330,  51  N.  E.  701. 
Bemarriage  of  widow  not  admisoible. 
Wal'Msh  K.  Co.  f.  Ureteinger  (Ind.), 
104  X.  E.  CO. 

Marital  relations  of  plaintiff  and  de- 
ceased mav  l>c  proved.  Mize  «".  <'o., 
38  Mont.  521.  100  P.  971.  Witness  who 
had  opportunity  to  observe  conduct  of 
parties  to  each  other  mav  testifv  there- 
of. Evans  r.  R.  Co..  37"  rtnh  431,  108 
P.  €3S. 

Number,   ages   and  sex  of  children   of 
one  of  the  plaintiffs  cannot  be  shown. 
I  Took    r.   R.  Co.,   1  t:;    III.   Api'.    1"9 

Death   of  minor  children   of   decedent, 
i  immaterial;    but    proof     thereof     harm- 
less.    Zetsche  V.  R.  Co..  238  111.  240.  87 
N.  E.  412. 

Contingency  of  decedent's  marrlag*. 
death  or  use  of  hi.s  nuincy  for  other 
purposes  may  be  regarded  in  action 
bv  his  brother  and  sole  heir.  ConVlin 
r."  Co.,  130  App.  Div.  308.  114  X.  Y. 
S.  190 

4  11-6  Converse  true  as  to  adults. 
Ilollinpsworth  r.  Co.,  38  Mont.  143.  99 
P    1  12 

Affection  existing  between  deceased 
and    his    children    may    be    shown    a» 
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predicate  for  recovery  of  damages  in 
their  behalf  after  attaining  majority, 
statute  not  limiting  period.  Kansas 
Citv  S.  E.  Co.  V.  Frost,  93  Ark.  183, 
124   S.   W.   748. 

Responsibility  of  beneficiary  for  death 
maj^  be  shown  in  mitigation.  Cleve- 
land, etc.  E.  Co.  V.  Bossert,  44  Ind. 
App.  245,  87  N.  E.  158.  , 
443-8  Baklva  r.  Coal  Co.  (Utah),  134 
P.  888.  Comp.  Louisville,  etc.  Co.  v. 
Daniel,  122  Kv.  256,  91  S.  W.  691; 
Carlton  v.  R.  Co.,  128  Mo.  App.  451, 
106  S.  W.  1100. 

Where  defendant  claimed  plaintiff  was 
malingering  evidence  of  gen  oral  repu- 
tation is  admissible.  Quanah  A.  &  P. 
E.  Co.  V.  Johnson  (Tex.  Civ.),  159  S. 
\V.   406. 

442-10  Chicago,  etc.  R.  Co.  v.  Gunn 
(Ark.),  166  S.  W.  568.  See  Hunter  v. 
Durand,  137  Mich.  53,  100  N.  W.  191; 
Bedenbaugh  v.  R.  Co.,  69  S.  C.  1,  48 
S.  E.  53. 

Habits,  care,  and  sobriety  of  deceased 
may  be  shown  where  there  are  no  eye- 
M'itnesses,  but  may  be  rejected  if  there 
were  witnesses.  O'Donnell  v.  Mfg.  Co., 
172  111.  App.  601;  Anderson  v.  R.  Co., 
170  111.  App.  210. 

Habits  and  customs. — See  Alabama  & 
V.  E.  Co.  l\  Thornhill  (Miss.),  63  S.' 
674. 


INSANITY 

Previous  insanity.  464-64;  ExamhiaUon 
'by  expert,  473-85;  Weight  of  opinions, 
476-94;  Discharge  from  asylum,  479-3; 
Belatiov  to  pleadings,  479-4;  Burden  of 
proof,  480-6. 

446-1  Kelly  v.  Nusbaum,  244  111.  158, 
91  N.  E.  72;  Ross  r.  Ross,  140  la.  51, 
117  N.  W.  1105;  Foster  V.  Long,  8  O. 
N.  P.  (N.  S.)  75;  Castle  v.  Dole,  54 
Wash.  585,  103  P.  828.  See  In  re 
Schmidt's  Will,  139  N.  Y.  S.  461. 
446-3  Hodge  v.  Rambo,  155  Ala.  175, 
45  S.  678.  See  Wood  v.  Wood,  129  la. 
255,  105  N.  W.  517,  favor  shown  son 
insufficient  to  warrant  appointment  of 
guardian. 

446-3  Taylor  v.  McClintock,  87  Ark. 
243,  112  S.  W.  405  (source  from  which 
testator  derived  property  shown) ; 
Donnan  V.  Donnan,  236  111.  341,  86  N. 
E.  279;  Hitt  V.  Terry,  92  Miss.  671,  46 
S.  829;  P.  V.  Meringola,  113  App.  3>iv. 
488,  99  N.  Y.  S.  357.  See  Swvgart  v. 
Willard,  166  Ind.  25,  76  N.  E.  755. 


446-5  P.  V.  Carlin,  194  N.  Y.  448, 
87  N.  E.  805;  S.  f.  Coyle,  86  S.  C.  81, 
67  S.  E-.  24. 

Intelligence  shown  in  the  commission 
of  crime,  knowledge  and  recollection 
of  it,  evidence  to  rebut  claim  of  epi- 
lepsy. P.  V.  Furlong,  187  N.  Y.  198, 
79  N.  E.  978. 

446-6  S.  r.  Jack,  4  Penne.  (Del.) 
470,  58   A.  833. 

446-7  Attempts  at  suicide  are  evi- 
dence of  derangement.  In  re  Killen  'a 
Est.,  223  Pa.  201,  72  A.  521. 
446-8  Masonic  Assn.  v.  Pollard,  121 
Ky.  349,  89  S.  W.  219.  See  South 
Atl.  L.  Ins.  Co.  V.  Hurt,  115  Va.  398, 
79  S.  E.  401. 

447-9  In  re  Dolbeer,  149  Cal.  227, 
86  P.  695. 

447-10  Reed  v.  S.,  102  Ark.  525,  145 
S.  W.  206;  P.  V.  Oppenheimer,  156  Cal. 
733,  106  P.  74;  P.  v.  Fallon,  149  Cal. 
287,  86  P.  689;  C.  r.  Spencer.  212  Mass. 
438,  99  N.  E.  266;  S.  v.  Porter,  213  *Mo. 
43,  111  S.  W.  529  (quot.  paragraph  of 
text  containing  this  note  number) ;  P. 
V.  Nino,  149  N.  Y.  317,  43  N.  E.  853; 
S.  V.  Driggers,  84  S.  C.  526,  66  S.  E. 
1042;  S.  V.  Constantino,  48  Wash.  218, 
93  P.  317  (whole  of  conversation  ad- 
missible). Contra,  S.  v.  Vann,  82  N.  C. 
631,  which  seems  inconsistent  with 
Norwood  V.  Marrow,  20  N.  C.  442,  and 
MeLearv  v.  Norment,  84  N.  C.  235. 
447-1  i  S.  f.  Speyer,  194  Mo.  459, 
91  S.  W.  1075  (letters). 
A  contract  stating  that  defendant  is 
subject  to  fits  is  inadmissible.  Maxey 
V.  S.  (Tex.  Cr.),  145  S.  W.  952. 
447-12  P.  v.  Brent,  11  Cal.  App.  674, 
106  P.  110;  S.  v.  Porter,  213  Mo.  43,  111 
S.  W.  529.  Contra,  S.  r.  Neubauer, 
145  la.  337,  124  N.  W.  312.  See  P. 
V.  Willard,  150  Cal.  543,  89  P.  124. 
Subsequent  conduct. — See  Oborn  v.  S., 
143  Wis.  249,  126  N.  W.  737. 
447-14  In  re  Thomas'  Est.,  155  CaL 
488,  101  P.  798;  Conway  V.  Murphy, 
135  la.  171,  112  K  W.  764  (admissions 
as  substantive  evidence);  O'Dell  v. 
Goff,  153  Mich.  643,  117  N.  W.  59; 
Jones  V.  Thomas,  218  Mo.  508,  117  S. 
W.  1177. 

448-16  Jenkins  v.  Weston,  200  Mass. 
488,  86  N.  E.  955,  Comp.  Ames  D. 
Ames,  75  Neb.  473,  106  N.  W.  5S4,  dec- 
laration in  verified  answer  inadmis- 
sible. 

448-17  Westfall  v.  Wait,  165  Ind. 
353,  73  N.  E.  1089. 
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440-18  Declarations  showing  only 
moral  (icliii'iuoney,  iaadniissible.  Snell 
V.  WpI.Iom,  •S.'.y  111.  279,  87  >f.  E.  1022. 
"Admission  of  insanity  can  never  fix 
tho  status  of  unsound  mind  in  the  per- 
son making  the  admission."  In  re 
I'hillii)s,  l.J8  Mich.  155,  122  N.  W.  554. 
449-19  See  S.  r.  Constantine,  48 
Wash.  218,  93  P.  317. 
Belief  in  spiritualism,  evidence  of  in- 
saiiitv.  See  Owen  r.  f'rumhauph,  228 
111.  380,  SI  N.  E.  1044,  and  Scott  v. 
Scott,  212  111.  597,  72  X.  E.  708. 
449-:2<)  Groce  r.  Ty.,  12  Ariz.  1,  94 
P.  1108  (consultinp  a  palmist);  Curtis 
V.  Kirkpatrick,  9  Ida.  G29,  7.',  P.  760; 
McRevnolds  f.  vSmith,  172  Ind.  336,  8() 
N.  E.  1009;  Lang  r.  Lang  (la.),  13o 
N.  W.  604;  In  re  Knox,  123  la.  24. 
98  N.  W.  468;  Eades  r.  Owens.  24  Kv. 
L.  R.  2.'',28,  74  S.  W.  isr,;  In  re  Killen's 
Est.,  223  Pa.  201,  72  A.  521;  Rofrors  v. 
S..  77  Vt.  454,  61  A.  4S9;  Steward  r. 
State  124  Wis.  623,  102  N.  W.  1079. 
S"e  r.  r.  Oppenlicimer,  156  Cal.  733, 
106  P.  74  (treatment  accorded  accused 
by  others  after  commission  of  crime, 
immaterial);    Tuhb    r.    S.,    55    Tex.    Cr. 

fion.  117  s.  w.  <;."<?. 

Where  proponents  showed  competency 
by  e\i'l('iiii'  tliat  slif  bUicessI'uUy  man- 
ageil  her  own  business  contestants  may 
show  that  management  was  unsuccess- 
ful. P.vrno  V.  Fulkcrson,  254  Mo.  97, 
162  S.  W.  171. 

Manner  of  treatment  of  testatrix  by 
her  family  p'ncn  in  <•(  unecfinn  witli 
her  conduct  under  such  treatment  and 
evidence  of  acts  in  which  no  person 
of  sound  mind  would  acquiesce  arc 
competent  to  show  a  person  is  mentally 
incompetent.  In  re  De  I^veaga's  Egt- 
16")  r'al.  (;n7.  133  P.  307. 
Grest  latitude  allowed  in  reception  of 
evidence.  S.  r.  Porter,  213  Mo.  43, 
111    S.    W.    -Jfl. 

Acts  and  threats  of  third  person,  com- 
municated to  ili'fiMidaiit .  ailinissililc.  tf. 
f.  Pra.iley,  120  La.  _M8.  45  S.  120. 
Prescription  by  physician,  of  drugs 
use.l  in  treating  insanity,  not  .nlmis 
Slide.  Ames  r.  Ames,  75  Xeb.  473,  106 
N.  W.  5.S4. 

Conveyance  made  and  business  conver- 
sations with  attorney,  competent.  In 
re  Miller,  L'7  Pa.  C.  C.  49. 
Wrongful  belief  as  to  thefts  by  hrothpr 
from  him,  competent.  Dowie  r.  Sut- 
ton. 126  111.   .\]^]^.  47. 

If  testamentary  capacity  In  issue, 
wide  range  of  inquiry  permissible  into 


facts  and  circumstances  prior  and  sub- 
gecjuent  to  will,  imludin;;  nature  and 
extent  of  the  state,  testator's  family 
and  connections  and  his  relations  to 
them.  Tavlor  r.  McClintock,  87  Ark. 
243,  112  S."  W.  405. 

Conduct  of  incompetent's  family  to- 
ward him  shown.  Ilopl  ins  t.  Wampler, 
lOS  Va.  705  62  S.  E.  926. 
449-21  I  .  S.  r.  Chisolm,  149  Fed. 
284,  153  Fed.  808;  Denver  R.  Co.  c. 
Scott,  34  Colo.  99,  81  P.  703  (expres- 
sion of  face  and  eves', ;  Swvgart  r. 
Willard,  166  Ind.  2.5.  76  N. 'E.  755; 
S.  V.  Mcrfruder,  125  la.  741,  101  N.  W, 
646;  Kempf  r.  Koj'pa,  74  Kan.  153, 
85  P.  806  (wide  latitude  allowed); 
Cogan  r.  Cogan.  202  .Mass.  58.  SS  X.  E. 
662;  Lane  r.  S.,  59  Tex.  Cr.  595.  129 
S.  W.  353.  See  Black  r.  Post,  67  W, 
Va.  253,  67  S.  E.  In72. 
Conduct  and  planning  of  defendant 
may  so  establis^li  sanity  as  to  di-^penso 
with  necessitv  of  instructing.  Bast  r. 
C,  124  Kv.  747.  99  S.  W.  97S. 
4-19-22  Barnctt  r.  S.  (.\la.),  39  S. 
778  (defendant  worked  well  as  car- 
penter); P.  r.  Willard.  150  Tal.  513. 
89  P.  124;  S.  r.  Lvons,  113  La.  959, 
37  S.  890;  Smith  r.  S.,  95  Miss.  7S6, 
49  S.  945;  S.  v.  Hancock,  151  N.  C. 
699,  66  S.  E.  137;  Tubb  r.  S.,  ru,  Tex. 
Or.  600,  117  S.  W.  S5S;  Oborn  r.  S., 
1  13  Wis.  2J9.  126  X.  W.  737. 
A  conversation  heard  as  to  playing 
crazy  is  admissible  to  show  insanity 
was  merelv  pretended.  Cranberry  r. 
S.  (.\ln.).  63  S.  975. 
Demeanor  at  triaL — I>ane  r.  S.,  59  Tex. 
Cr.  .".!i",  129  S.  W.  353. 
450-23  Perkins  r.  Co.,  155  Cal.  712, 
103  P.  190;  Las.rlics  r.  Clark.  204 
Mass.  362,  90  N.  E.  875;  Beadle  r. 
An.lerson.  158  Mich.  4^3.  123  X.  W.  8; 
West  V.  R.  Co.,  151  N.  C.  231,  65  8. 
E.  979. 

451-24  Tavlor  r.  McHintock.  87 
Ark.  243,  112  S.  W.  405  ("a  belief  in 
something  that  no  sane  man  could  be- 
lieve is  evidence  of  ins.inity";  base- 
lessness of  ]>ersonal  hostility  t»hown); 
Castle   V.    Dole,   54   Wash.   585,   103    P. 

451-25  Steward  r.  S..  124  Wis.  623, 
1fi2  X.  W.  1079. 

451-26  McR^'vnolds  r.  Smith.  172 
Ind.  336,  86  X.  K.  10^9:  In  re  Knox, 
123  la  24.  98  X.  W.  46<5;  Smith  r. 
Kvan.  136  la.  335.  112  N.  W.  8;  Mosa 
r.S..  57  Tc\.  Cr.  62i\  124  S.  W.  r,|7. 
What   person   has    done   and   said    for 
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many  years  is  pertinent.  "On  this 
ground,  evidence  that  he  had  habitu- 
ally cursed  his  wife  and  children  dur- 
ing many  years,  and  applied  to  them 
vile  epithets,  and  questioned  the  chas- 
tity of  his  daughters  when  but  11  or 
12  years  of  age,  was  admissible.  As 
argued,  a  person  may  employ  the  lan- 
guage he  indulged  in,  or  consume  the 
intoxicants  he  was  shown  to  have  dis- 
posed of,  without  being  of  unsound 
mind;  but  this  does  not  obviate  the 
probative  value  of  such  evidence,  when 
considered  in  connection  with  other 
circumstances  indicative  of  a  weak- 
ened or  diseased  intellect."  Lang  v. 
Lang  (la.),  135  N.  W.  604. 
452-2S  Comp.  Swygart  v.'  Willard, 
166  Ind.  25,  76  N.  E.  755  (increase 
in  drinking);  S.  V.  Brown,  181  Mo. 
192,  79  S.  W.  1111  (insufficient  to 
warrant  instruction). 
452-29  Boss  v.  Ross,  140  la.  51,  117 
N.  W.  1105  (neither  age  nor  wealth 
of  testator  material) ;  S.  v.  Petty,  32 
Nev.  384,  108  P.  934;  Pratt  v.  S.,  50 
Tex.  Or.  227,  96  S.  W.  8  (general  deter- 
ioration). See  Leaptrct  V.  S.,  ol  Fla. 
57,  40  S.  616. 

453-32  C.  V.  Johnson,  188  Mass.  382, 
74  N.  E.  939;  Prewitt  v.  S.  (Miss.), 
63  S.  330.  See  P.  v.  Buck,  151  Cal. 
667,  91  P.  529;  In  re  Dolbeer,  149  Cal. 
227,  86  P.  695. 

Admissible  only  in  support  of  proof  of 
acts  of  an  insane  character  on  part 
of  testatrix.  Eintelen  r.  Schaefer,  158 
App.  Div.  477,  143  N.  Y.  S.  631. 
Insanity  of  collateral  kindred  irrele- 
vant. S.  V.  Baker,  246  Mo.  357,  152  S. 
W.  46. 

Proof  must  first  be  made  that  disease 
is  hereditarv.  In  re  Mvers,  ]84  N.  Y. 
54,  76  N.  E.  920.  Comp.  Dillman  v. 
McDanel,  222  111.  276,  78  N.  E.  591, 
113  Am.  St.  400. 

Such  proof  cannot  be  made  by  declara- 
tions of  defendant.  Braham  v.  S.,  143 
Ala.  28,  38  S.  919. 

453-33  Physicians  may  be  asked 
whether  or  not  insanitv  is  hereditary. 
Prewitt  V.  S.  (Miss.),  63  S.  330. 
454-34  Dillman  v.  McDanel,  222  111 
276,  78  N.  E.  591,  113  Am.  St.  400 
(cannot  go  further  back  than  to  uncles 
and  aunts) ;  S.  t:  Van  Tassel,  103  la. 
6,  72  N.  W.  497;  Berrv  r.  Co.,  96  Md. 
45,  53  A.  720;  P.  v.  Gambacorta,  197 
N.  Y.  181,  90  N.  E.  809;  Laros  r.  C, 
84  Pa.   200;    Eogers   v.   S.,   77   Vt.   454, 


61  A.  489.  Comp.  C  v.  Johnson,  188 
JMass.  3S2,  74  N.  E.  939. 
The  supreme  court  of  Illinois  held  in 
Dillman  f.  McDanel,  222  111.  276,  78 
N.  E.  591,  113  Am.  St.  400,  that  if 
there  is  evidence  tending  to  show  men- 
tal unsoundness,  it  is  competent  to 
show  the  sanity  of  a  testator's  collat- 
eral blood  relations  no  further  re- 
moved than  uncles  and  aunts  without 
making  proof  that  it  was  hereditary 
in  character,  citing  many  authorities 
in  support  of  this  conclusion.  Martin 
V.  Beatty,  254  111.  615,  98  N.  E.  996. 
Insanity  not  inferred  from  mere  hered- 
itarv taint.  Pringle  r.  Burroughs,  185 
N.  Y.  375,  78  N.  E.  150. 
Secondary  evidence  inadmissible  unless 
some  evidence  of  insanitv.  C.  v.  Sny- 
der, 224  Pa.  526,  73  A.  910. 
454-35  Buford  v.  Gruber,  223  Mo. 
231,  122  S.  W.  717. 

Remoteness  of  testimony  for  discre- 
tion of  court.  Jenkins  V.  Weston,  200 
Mass.  488,  86  N.  E.  955. 
454-36  S.  r.  Grendahl,  131  la.  602, 
109  N.  W.  121;  Bond  v.  S.  (Tenn.), 
165  S.  W.  229. 

Finding  of  jury  of  mental  incapacity 
not  admissible  as  to  capacity  of  per- 
son at  previous  time.  Packham  v.  Lud- 
wig,  63  A.  1048,  s.  c.  sub  nom.  Peck- 
ham  V.  Glendmeyer,  103  Md.  416,  63 
A.  1048. 

455-37  Nobles  v.  Hutton,  7  Cal. 
App.  14,  93  P.  289;  P.  v.  Zeigler,  142 
Cal.   337,   75   P.   1090;    S.  r.  Austin,  71 

0.  St.  317,  73  N.  E.  218. 

455-38  U.  S.  V.  Chisolm,  149  Fed. 
284;  S.  v.  Jack,  4  Penne.  (Del.)  470, 
58  A.  833;  Rogers  i\  Rogers,  6  Penne. 
CDel.)  267,  66  A.  374;  In  re  Dullard's 
Est.  (Minn.),  144  N.  W.  412. 
456-40     Moore    v.   Gilbert,    175   Fed. 

1,  99  0.  C.  A.  141. 

456-41  Scope  of  inquiry  for  discre- 
tion of  court.  S.  p,  CJrowe,  39  Mont. 
174,  102  P.  579.  As  congenital  insanity 
of  testator  limited  to  six  years  before 
will  made.  Hardv  v.  Martin,  200  Mass. 
54S,  86  N.  E.  939. 

456-42  Moore  v.  Gilbert,  175  Fed. 
1,  99  C.  C.  A.  141;  Farr  v.  Chambless, 
175  Ala.  659,  57  S.  458;  Tavlor  v.  Mc- 
Clintoek,  87  Ark.  243,  112  S.  W.  405; 
Rogers  v.  Rogers,  6  Penne.  (Del.)  267, 
66  A.  374;  Fitzgerald  v.  Tvedt,  142  la. 
40,  120  N.  W.  465;  Ireland  v.  White, 
102  Me.  233,  66  A.  477;  Grand  Lodge 
V.  Brown,  160  Mich.  437,  125  N.  W. 
400;  West  v.  West,  84  Neb.  169,  120  N. 
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W.  925;  In  re  Gedney's  Will,  142  N. 
Y.  S.  157;  In  re  'i'hoii»s  Will,  150 
N.  C.  487,  64  S.  E.  379;  Mitchell  V. 
Jnman  (Tex.  Civ.),  15(3  S,  W.  29U; 
Morse  v.  S.  (Tex.  Cr.),  152  S.  W.  927; 
McHav  V.  Peterson.  52  Tex.  Civ.  195, 
113  S.'  W.  981;  South  Atl.  L.  Ins.  Co. 
r.  Hurt,  115  Va.  30^,  79  S.  K.  40]; 
Hopkins  V.  Wampler,  lOS  Va.  705,  62 
S.  E.  926;  S.  v.  Harris,  74  Wash.  60, 
132  P.  735. 

Insufficient. — ^rfCJuire  r.  ^foorhead,  151 
la.  25,  i:io  X.  W.  Hi). 
457-43     King  r.  Oilson,  191   Mo.  307, 
90   S.   W.  3G7;    Morse   v.  S.   (Tex.  Cr.), 
152  S.  W.  927;   Wooten   v.  S.,  51   Tex. 
Cr.  428,  102  S.  W.  416. 
457-44     In  re  Kehler,  159  Fe<l.  5.5,  86 
r.    C.    A.    245;    Towner    r.    Towner,    tl") 
W.   Va.   476,  64  S.  E.  732   (proof  must 
be    dear    and    "must    po    to    the    state 
and   habit,  not   to  the  accidental   inter- 
view   or    the    dejrree    of    self-possession 
in  any  j)articular  act"). 
On  contestant  in  will  case. — Tn  re  Dol 
beer,   1  )9  Cal.  227,  S6  P.  695. 
458-45     Altig  r.   Altig,   137   la.   420, 
in  X.  W.  10.56;  Grand  Lodge  V.  Brown, 

100  Mi(di.  437,  125  N.  W.  400;  Jones 
r.  Thomas,  218  Mo.  50S,  117  S.  W. 
1177;  Cniadwell  r.  Reed,  198  Mo.  3.'.9, 
95  S.  W.  227;  Teter  V.  Teter,  59  W. 
Va.   449,  53  S.  E.  779. 

459-47  MelTav  r.  Peterson,  52  Tex. 
fiv.  195,  113  S."W.  981. 
459-48  Burden  of  proof  in  an  ac- 
tion to  restore  one  under  guardianship 
to  the  control  of  his  jiroperty  is  on 
the  petitioner.     Shafor  V.  Shafor  (Ind.), 

101  N.   E.  507. 

459-52  In  re  Cashman,  168  Fed. 
KMtM;  U.  S.  V.  Chisolin,  H9  fVd.  284; 
Porter  v.  S.,  140  Ala.  S7,  37  S.  81;  P. 
f.  Oppenheimer,  156  Cal.  733,  106  P. 
74;  P.  I.  Willard,  150  Cal.  543,  89  P. 
124;  P.  1-.  Sues.ser,  142  Cal.  354,  75  P. 
1093:  S.  f.  Jack,  4  Penne.  (Del.)  470, 
58  A.  833;  Carter  r.  S.,  2  Oa.  App. 
254,  58  S.  E.  532;  Hall  r.  C,  155  Kv. 
541.  159  S.  W.  11.5,5;  S.  f.  Porter.  213 
Mo.  43,  111  S.  W.  529;  S.  v.  Maioni.  7S 
N.  J.  L.  339.  74  A.  526;  S.  r.  Han- 
pock.  151  N.  C.  699,  66  S.  E.  137  (must 
be  i>roved  to  satisfaction  of  iurv);  S. 
f.  Austin,  71  O.  St.  317.  73  x".  E.  218; 
C.  r.  Calhoun.  238  Pa.  474.  '^Cy  A.  472: 
r.  V.  Beckwith.  27  Pn.  C.  C.  481;  Doug- 
lass r.  S.  (Tex.  Cr.).  Ifv"  S,  W.  'X\:{: 
Graham  v.  S.  (Tex.  Or.),  163  S.  W.  :2(' 


Wilson  r.  S.,  58  Tex.  Cr.  596,  127  S.  W. 
54S  (clear  preponderance);  Pollok  r. 
S.  (Tex.  Or.),  101  S.  W.  231  (prosecu- 
tion for  slander);  Sartin  r.  S.,  51  Tex. 
Cr.  571,  103  S.  W.  875;  Nugent  r.  S., 
46  Tex.  Cr.  67,  SO  S.  W;  84;  Rusk  v 
S.,  53  Tex.  Cr.  338,  110  S.  W.  58; 
Fults  V.  S..  50  Tex.  Cr.  502.  98  S.  W. 
1057;  S.  V.  Craig,  52  Wash.  66,  100  P. 
167. 

Evidence  insufficient. — No  specialist  or 
person  who  had  any  exj^erience  in  treat- 
ing diseases  of  the  mind  was  called  as 
a  witness.  With  the  exception  of  Iwo 
physicians,  the  witnesses  were  all 
neighbors,  who  did  not  claim  and  would 
not  say  tliat  Miracle  was  mentally  un- 
sound. The  substance  of  their  testi- 
mony was  to  the  cfTei-t  that  he  looked 
queer,  ancl  sometimes  acted  in  an  un- 
usual manner,  after  he  had  received  his 
iniuries.  ^riracle  r.  C,  148  Kv.  456, 
1)6  S.  W.  1136. 

460-54  Matheson  r.  V.  S..  2!JT  XT. 
S.  540,  33  Sup.  Ct.  355,  57  L.  ed.  631; 
C.  V.  Johnson,  ISS  Mass.  3's2,  74  X.  E. 
939;  S.  r.  Barker,  216  Mo.  532,  llS 
S.  W.  1102;  S.  r.  Crowe.  39  Mont 
174,  102  P.  579;  Hamblin  r.  S.,  81 
Xeb.  148,  115  X.  W.  8.50;  Duthev  c. 
S.,  131  Wis.  178,  111  X.  W.  222':  8. 
r.  Pressler,  16  Wyo.  214,  92  P.  S06. 
46i»-.55  Johnston  r.  Johnson,  174 
Ala.  220,  57  S.  450;  In  re  Dolbeer,  149 
Cal.  227,  86  P.  695;  Rogers  r.  Rogers, 
6  Penne.  (Del.)  2<37,  66  A.  374;  S.  tx 
KildulT  (Ta.),  141  N.  W.  962;  F^sh  C. 
Poorman.  85  Kan.  237,  116  P.  898;  Hall 
r.  C,  155  Kv.  541,  159  S.  W.  1155; 
Covington  r.  6'Meara,  133  Ky.  762,  119 
S.  W.  187:  .\ndrews  v.  Committee,  120 
Kv.  718,  87  S.  ^V.  10<50.  90  S.  W.  5S1; 
Ireland  r.  Wliite,  102  Me.  233,  66  A. 
477;  In  re  Bristor's  Estate,  115  Md. 
614,  81  A.  25;  Hanson  r.  Kalstarud, 
114  Minn.  489,  131  X.  W.  477;  Chad- 
well  r.  Jicoi],  198  Mo.  359,  95  S.  W. 
227;  Donlon  r.  Donlon.  138  X.  Y.  S. 
1039;  In  re  Oednev's  Will.  142  X.  Y. 
S.  157;  In  re  Thonias,  4  Pa.  C.  C.  270; 
Cole  r.  Barber  (R.  I.)  82  A.  129; 
Morse  r.  S.  (Tex.  Cr.\  152  S.  W.  927; 
Woods  r.  S.  (Tex.  Cr.),  1.50  S.  W.  633; 
Batterton  r.  S..  52  Tex.  Cr.  381.  107 
S.  W.  826  (competency  of  witness); 
Hopkins  r.  Wnmpler.  108  Va.  705.  fi2 
S.  E.  926;  S.  r.  Harris.  74  Wash.  60, 
132  P.  735. 

See  S.  r.  Mcwhinney  (Utah),  134  P. 
632.  .\nd  sec  infra,  "Insurance.  ' 
554-44. 
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The  law  favors  the  prosecution  with 
the  presumption  of  sanity,  and  it  ia 
thus  proof  or  evidence.  De  Rinzie  v. 
P.,  5&  Colo.  249,  138  P.  1009. 
4G1-56  Stanfill  v.  Johnson,  159  Ala. 
546,  49  S.  223;  Hill-D.  Bk.  Co.  v. 
Looniis,  140  Mo.  App.  62,  119  S.  W. 
967;  Schindler  v.  Parzoo,  52  Or.  4o2, 
97  P.  755;  Lamb  v.  Adams,  18  Pa. 
Dist.  110. 

463-57  Kelly  f.  Nusbaum,  244  111. 
158,  91  N.  E.  72;  In  re  Brigham 's  Est., 
144  la.  71,  120  N.  W.  1054;  Black  v. 
Post,  67  W.  Va.  253,  67  S.  E.  1072. 
462-58  In  re  Kehler,  159  Fed.  55, 
&6  C.  C.  A.  245. 

If  will  is  challenged  before  probate 
by  thos^  entitled  to  property  disposed 
of  as  against  persons  seeking  to  ac- 
quire rights  in  derrogation  of  statute 
proponents  have  burden  of  showing  tes- 
tamentary capacity.  McEeynolds  v. 
Smith,  172  Ind.  336,  86  N.  E.  1009. 
463-59  S.  1).  Jack,  4  Penne.  (Del.) 
470,  58  A.  833;  Johnson  v.  S.,  57  Fla. 
18,  49  S.  40;  S.  v.  Wetter,  11  Ida.  433, 
73  P.  341;  S.  v.  Mitchell,  130  la.  697, 
107  N.  W.  804;  Hall  v.  C,  155  Ky. 
541,  159  S.  W.  1155;  S.  r.  Barker,  216 
Mo.  •:32,  115  S.  W.  1102;  S.  V.  Austin, 
C.  V.  T'eckwith,  supra;  Thomas  v.  S.,  55 
Tex.  Cr.  293,  116  S.  W.  600;  S.  v. 
Brown,  36  Utah  46,  102  P.  641. 
Presumption  of  sanity  "goes  little  if 
any  further  than  to  constitute  a  rule  of 
practice  to  the  effect  that  in  absence 
of  any  evidence  bearing  upon  the  sub- 
ject there  is  no  issue  to  be  submitted 
to  the  jury."  Duthey  v.  S.,  131  Wis. 
178,  111  N.  W.  222. 

Existence  of  epileptic  condition  not  ba- 
sis upon  which  presumption  of  insanity 
can  rest.  C.  v.  Snyder,  224  Pa.  526, 
73  A.  910. 

462-60  Presumption  of  sanity  con- 
tinues after  indictment  until  questioned 
by  reputable  evidence  and  specific  dec- 
laration to  contrary  is  made  to  the 
court.  If  matters  called  to  its  atten- 
tion raise  a  doubt  sanity  must  be  in- 
quired into.  Marshall  v.  Ty.,  2  Okla. 
Cr.  136,  101  P.  139. 

462-61  In  re  Kehler,  159  Fed.  55, 
86  C.  C.  A.  245;  Melvin  v.  Murphy 
(Ala.),  63  S.  546;  Rogers  v.  Eo'gers,  6 
Penne.  (Del.)  267,  66  A.  374;  Cochran 
V.  S.,  65  Fla.  91,  61  S.  187;  In  re  Weed- 
man's  Est.,  254  III.  504,  98  N.  E.  956; 


In  re  Knox,  123  la.  24,  98  N.  W.  468; 
Johnson  V.  Co.,  104  Md.  460,  65  A.  333; 
Byrne  v.  Fulkerson,  254  Mo.  97,  162 
S.  W.  171;  Buford  v.  Gruber,  223  Mo. 
231,  122  S.  W.  717;  King  v.  Gilson,  191 
Mo.  307,  90  S.  W.  367;  Beard  v.  R.  Co., 
143  N.  C.  136,  55  S.  E.  505;  In  re 
Thomas,  4  Pa.  C.  C.  270;  Mitchell  v. 
Inman  (Tex.  Civ.),  156  S.  W.  290; 
Witty  v.  S.  (Tex.  Cr.),  153  S.  W.  1146; 
Morse  v.  S.  (Tex.  Cr.),  152  S.  W.  927; 
Wooten  V.  S.,  51  Tex.  Cr.  428,  102  S 
416;  S.  V.  Snell,  46  Wash.  327,  89  P. 
931  (presumption  applies  after  finding 
of  insanity  by  jury) ;  Towner  V.  Town- 
er, 65  W.  Va.  476,  64  S.  E.  732.  See 
Ex  parte  McWilliams,  254  Mo.  512,  164 
S.  W.  221.  Comp.  C.  v.  Calhoun,  238 
Pa.   474,  86  A.  472. 

Rule  not  applicable  to  one  offered  as 
witness  unless  judgment  is  recent  or 
he  is  confined  in  asylum.  Covington 
f.  O'Meara,  133  Ky.  762,  119  S.  W. 
187. 

463-63  Cogbill  v.  S.,  8  Ala.  App. 
223,  62  S.  406;  S.  v.  Jack,  4  Penne. 
(Del.)  470,  58  A.  833;  P.  v.  Lamb,  118 
N.  Y.  S.  389;  S.  v.  Austin,  71  O.  St. 
317,  73  N.  E.  218;  Mason  v.  Rodriguez, 
53  Tex.  Civ.  445,  115  S.  W.  868;  Sims 
t.  S.,  50  Tex.  Cr.  563,  91  S.  W.  555. 
464-63  Mullen  v.  Johnson,  1.57  Ala. 
262,  47  S.  584;  S.  v.  Kavanaugh,  4 
Penne.  (Del.)  131,  52  A.  335  (delirium 
tremens) ;  Hallohan  v.  Rempe,  120  N. 
Y.  S.  901. 

464-64  Presumption  not  conclusive. 
Davis  V.  Davis,  24  S.  D.  474,  124  N. 
W.  715.  Presumed  one  discharged  from 
asylum  where  confined  because  of  de- 
lusions cured.  In  re  Thorp's  Will,  150 
N.  0.  487,  64  S.  E.  379.  And  that 
sanity  continued  after  finding  thereof, 
though  previous  inquisition  found  in- 
sanity existed.  West  v.  McDonald 
(Ky.),  113  S.  W.  872.  No  presumption 
of  previous  insanity  from  finding  of 
existing  insanity.  In  re  Dolbeer,  149 
Cal.    227,    86   P.    695. 

464-65  Taylor  '  v.  McClintoek,  87 
Ark.  243,  112  S.  W.  405;  In  re  Colburn, 
11  Cal.  App.  604,  105  P.  924  (must  be 
clearly  shown  to  justify  appointment  of 
guardian) ;  Ireland  v.  White,  102  Me. 
233,  66  A.  477;  West  v.  West,  84  Neb. 
169,  120  N.  W.  925  (clear  and  satisfac- 
tory evidence  required) ;  Mitchell  v. 
Inman  (Tex.  Civ.),  156  S.  W.  290; 
Hazard  v.  Assn.,  54  Tex.  Civ.  110,  116 
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S.  W.  625;  Hopkins  v.  Wampler,  108 
Va.  70.J,  G2  S.  E.  926,  (list,  local  cases 
in  which  stronger  language  is  used. 
"Reasonable  satisfaction  is  the  degree 
the  law  ro(|uiros."  Johnston  c.  John- 
ston, 17-1  Ala.  220,  57  S.  4.'30. 
465-66  Camp.  S.  v.  Johnston,  118  La. 
276,  42   S.  935, 

465-67  P.  V.  Willard,  110  Cal.  543, 
89  P.  124;  P.  V.  Suesser,  142  Cal.  354, 
75  P.  1093;  P.  f.  Carantan,  11  Cal. 
App.  561,  105  P,  768;  S.  v.  Austin,  71 
O.  St.  317,  73  N.  E.  218;  C.  v.  Lee,  226 
Pa.  283,  75  A.  411;  Wolch  r.  S.  (Tex. 
Cr.),  157  S.  W.  946;  Wittv  r.  S.  (Tex. 
Cr.),  153  S.  W.  1146;  McCullough  v. 
S.,  50  Tex.  Cr.  132,  94r  S.  W.  1056; 
StanfioM  r.  S.,  50  Tex.  Cr.  69,  94  S.  W. 
1057;  Fults  V.  S.,  50  Tex.  Cr.  502,  98 
S.  W.  1057;  S.  r.  Brown,  36  T'tah  46, 
102  P.  641;  S.  r.  Harris.  74  Wash.  60, 
132  P.  735  (cit.  ExcYC.  of  Ev.,  p.  84). 
To  the  reasonable  satisfaction  of  the 
jurv.  Jonos  r.  S.  (Ala.),  61  8.  434. 
*466-68  De  Einzie  v.  P.,  56  Colo.  249, 
138   P.   1009. 

Neither  the  word  "satisfied"  nor  the 
words  "  prc))onderance  of  the  evi- 
dence" should  be  used  in  an  insanity 
instruction.  "Wilcoxin  V.  C,  138  Ky. 
846.  129  S.  W.  309. 

467-69  Lang  v.  Lang  (Ta.),  135  N. 
W.  604;  Smith  V.  Guerre  (Tex.  Civ.), 
159  S.  W.  417. 

What  is  "reasonable  opportunity"  to 
produce  witnesses  on  bchnll'  of  alleged 
insane  person  for  discretion  of  court; 
abuse  of  which  must  be  proved.  Ex 
parte  Lewis,  11  Cal.  App.  530,  105  P. 
774. 

Necessarily  all  testimony  on  a  ques- 
tion of  this  sort  is  opinion.  Hall  V. 
C,  155  Kv.  541,  159  S.  W.  11.55. 
467-7(>  Heningburg  v.  S.,  153  Ala. 
13,  45  S.  246;  Denver,  etc.  R.  Co.  v. 
Scott.  34  Colo.  99,  81  P.  763;  Whisner 
f.  Whisner  (Md.),  89  A.  393;  Gorhnni 
r.  Moor.  197  Mass.  522,  84  N.  E.  436; 
Tn  re  Olienev's  Est.,  78  Neb.  274,  110 
N.  W.  731;  tn  re  Campbell's  Will.  130 
N.  Y.  S.  1086;  C.  r.  Henderson,  242 
Pa.  372.  89  A.  567;  Wittv  r.  S.  (Tex. 
Cr.).  153  S.  W.  1146.  See  Daniel  r. 
Dixon,  161  N.  C.  377.  77  S.  E.  305. 
Comp.  Weber  ;\  Co..  14  Lla.  404.  94  P. 
441;  Hodges  r.  Wilson.  165  X.  C.  323, 
81  S.  E.  340  Contra,  S.  v.  Banner,  149 
N.  C.  519.  63  S.  E.  84. 
"Bill  of  exceptions  shows  that  nppeb 
l.Tnt  ofTored  to  prove  by  the  witness 
Mclbany   that  he   had   known    the   de- 


fendant 15  or  16  years,  and  had  had 
more  or  less  intimate  knowledge  of  him 
for  the  last  3  or  4  years,  and  that 
from  such  knowledge  he  did  not  be- 
lieve defendant  could  think  consecu- 
tively, and  that  he  did  not  think  de- 
fendant had  mental  strength  enough  to 
form  and  plan  a  de»ign  to  take  life 
and  carry  same  out,  and  that  said  wit- 
ness Mcllvany,  if  permitted  by  the 
court,  would  have  so  testified,  to  which 
counsel  for  the  state  objected  for  the 
following  reason,  to-wit:  Because  the 
test  of  lunacy  was  the  knowledge  of 
right  and  wrong,  and  that  if  such 
knowledge  was  possessed  by  defendant 
he  would  be  guilty  of  murder  in  the 
first  degree  if  the  facts  of  jiremeilita- 
tion  and  design  and  malice  could  be 
proven  notwitlistanding  defendant's 
weak  mental  condition  incapacitating 
him  to  make  and  carry  out  a  plan. 
The  court  signs  the  bill  with  the  state- 
ment that  witness  was  not  a  dortor, 
nor  expert  in  diseases  of  tlie  mind,  and 
question  was  leading,  and  also  called 
for  expert  opinion.  We  think  the  rul- 
ing of  the  court  was  correct."  Lane 
r.  S..  r.9  Tex.  Cr.  595,  129  S.  W.  353. 
In  California  opinions  of  intimate  ac- 
quaintances of  person  whose  sanity  is 
in  issue  are  admissible  under  code.  Tn 
re  Budan's  Est.,  156  Cal.  230,  104  P. 
442,  hoMing  nurse  attending  such  per- 
son three  days  competent. 
New  York  rule. — Lay  witnesses  can 
only  state  contemporary  impressions  of 
rationality  or  irrationality  of  aits  and 
declarations  testified  to  by  them.  In 
re  Mvers,  184  N.  Y.  54,  76  N".  E. 
920;  P.  r.  Pekarz,  185  N.  Y.  470,  78 
N.  E.  294;  Schoenberg  r.  Ulman.  51 
Misc.  83.  99  X.  Y.  S.  650;  Schoenberg 
r.  Co.,  52  Misc.  104,  101  N.  Y.  S. 
798;  In  re  Small,  118  App.  Div.  502, 
103  N.  Y.  S.  705;  In  re  Brower.  112 
App.  Div.  370,  98  X.  Y.  S.  U^\  Warner 
r.  Packer,  123  X.  Y.  S.  725;  P.  r.  Sil- 
verman, ISl  N.  Y.  235,  73  X.  E.  9S0. 
Hsrpothetical  questions  improper.— Tn 
re  DoD.eer.  149  Cal.  L'l:7.  v<<  W  r'05. 
468-71  Ho.lge  r.  Rambo.  155  Ala.  178, 
45  S.  678;  Braham  r.  S..  143  Ala.  28, 
33  S.  919;  Roduev  r.  Burton  (Del.),  86 
A.  826;  Coss  1-.  S.  (Ga.  App.>.  81  S.  E. 
247;  Vannest  r.  Murphv,  135  la.  123, 
112  X.  W.  236;  Ireland  r.  White,  102 
Me.  233.  66  A.  477  (physicians'  teati- 
monv  received);  Xelson  r.  Thompson, 
16  X.  D.  295.  112  X.  W.  1058;  C.  V. 
Pencez,   226   Pa.    114,   75    A.   19;    S.  v. 
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Constantine,  48  Wash.  218,  93  P.  317; 
Duthey  v.  S.,  131  Wis.  178,  111  N.  W. 
222.  See  Gorham  v.  Moor,  197  Mass. 
522,  84  N.  E.  436;  Beard  v.  E.  Co.,  143 
N.  C.  136,  55  S.  E.  505. 
468-73  Jenkins  v.  Weston,  200  Mass. 
488,  86  N.  E.  955;  Kaack  v.  Stanton, 
51  Tex.  Civ,  495,  112  S.  W.  702. 
468-73  U.  S.  V.  CMsholm,  153  Fed. 
808;  Melvin  v.  Murphy  (Ala.),  63  S. 
546;  Birmingham,  etc.  R.  &  P.  Co.  v. 
Randle,  149  Ala.  539,  43  S.  355;  Love- 
man  V.  Co.,  149  Ala.  515,  43  S.  411; 
Byrd  v.  S.,  76  Ark.  286,  88  S.  W.  974; 
In  re  Dolbeer,  149  Cal.  227,  86  P.  695; 
Lamb  v.  Wilke,  19  Cal.  App.  286,  125 
P.  757;  In  re  Colburn,  11  Cal.  App. 
604,  105  P.  924;  Scott  V.  S.,  64  Fla. 
490,  60  S.  355;  Goss  V.  S.  (Ga.  App.), 
81  S.  E,  247;  Slaughter  v.  Heath,  127 
Ga.  747,  57  S.  E.  69;  Snell  v.  Weklon, 
239  111.  279,  87  N.  E.  1022;  McEeyuolds 
V.  Smith,  172  Ind.  336,  86  N.  E.  1009; 
Lawson  v.  S.,  171  Ind.  431,  84  N.  E. 
974;  In  re  Law's  Est.  (Ta.),  138  N.  W. 
531;  Smith  v.  Eyan,  136  la.  335,  112 
N.  W.  8;  S.  V.  Nowells,  135  la.  53,  109 
N.  W.  1016  (opinion  as  to  delirium 
of  person  making  dying  declaration) ; 
Stutsman  v.  Sharpless,  125  la.  335,  101 
N.  W.  105;  In  re  Selleck,  125  la.  678, 
101  N.  W.  453;  Howard  v.  Carter,  71 
Kan.  85,  80  P.  61;  Jones  v.  C,  154  Ky. 
752,  159  S.  W.  568;  Stafford  v.  Tar- 
ter, 29  Ky.  L.  R.  1184,  96  S.  W.  1127; 
Swick  V.  Sheridan,  107  Minn.  130,  119 
N.  W.  791;  Bacot  v.  S.,  96  Miss.  125, 
50  S.  500;  Hunter  u.  Briggs,  254  Mo. 
28,  162  S.  W.  204;  Wightman  v.  Lodge, 
121  Mo.  App.  252,  98  S.  W.  829;  Spen- 
cer f.  Spencer,  31  Mont.  631,  79  P.  320; 
In  re  Isaac,  76  Neb.  823,  107  N.  W. 
1016;  P.  V.  Silverman,  181  N.  Y.  235, 
73  N.  E.  980;  S.  v.  Khoury,  149  N.  C. 
454,  62  S.  E.  638;  Bowman  v.  Wade, 
54  Or,  347,  103  P.  72;  Lassas  v.  Me- 
Carty,  47  Or.  474,  84  P.  76;  Atkins 
V.  S.,  119  Tenn.  458,  105  S.  W.  353 
(basis  of  opinion  need  not  be  shown 
prior  to  giving  of  opinion) ;  Briee  V. 
S.  (Tex.  Cr.),  162  S.  W.  874;  Rogers 
V.  S.  (Tex.  Cr.),  159  S.  W.  40;  Rice  v. 
S.,  54  Tex.  Cr.  149,  100  S.  W.  299;  Betts 
V.  S.,  48  Tex.  Cr.  522,  89  S.  W.  413; 
Tavlor  v.  S.,  49  Tex.  Cr.  7,  90  S.  W. 
647;  Wells  V.  S.,  50  Tex.  Cr.  499,  98 
S.  W.  851;  Fults  v.  S.,  50  Tex.  Cr. 
502,  98  S.  W.  1057;  Henderson  v.  S., 
49  Tex.  Or.  511,  93  S.  W.  550;  Rogers 
V.  S.,  77  Vt.  454,  61   A.  489;   Hopkins 


r.  Wampler,  108  Va.  705,  62  S.  E. 
926. 

IsTot  necessary  where  opinion  is  that 
i)crson  is  mentally  sound.  Thornton  V. 
McEeynolds  (Tex,  Civ,),  156  S.  W, 
1144. 

If  expert  does  not  state  the  facts  he 
should  not  be  allowed  to  state  that 
he  has  not  observed  anything  that 
led  him  to  the  conclusion  that  the 
defendant  was  insane.  Larson  v.  S., 
92  Neb.  24,  137  N.  W.  894. 
In  testifying  to  sanity  rather  than  in- 
sanity witness  not  limited  to  basing 
his  opinion  on  facts  detailed.  Braham 
v.  S.,  143  Ala.  28,  38  S.  919;  Porter 
V.  S.,  140  Ala.  87,  37  S.  81;  Proctor 
V.  Pointer,  127  Ga.  134,  56  S.  E.  Ill; 
Glover  v.  S.,  129  Ga.  717,  59  S.  E.  816; 
Heaston  v.  Krieg,  167  Ind.  101,  77  N.  E. 
805;  S.  V.  Hayden,  131  la.  1,  107  N.  W. 
929;  Lucas  v.  McDonald,  126  la.  678, 
102  N.  W.  532. 

Cross-examination  as  to  reason  for  opin- 
ion proper.  S.  v.  Penna,  35  Mont.  535, 
90  P.  787. 

469-74  S.  v.  Rumble,  81  Kan.  16,  105 
P.  1  (sane  or  insane) ;  S.  v.  Crowe, 
39  Mont.  174,  102  P.  579;  S.  v.  Ban- 
ner, 149  N.  C.  519,  63  S.  E.  84;  S. 
V.  Craig,  52  Wash.  66,  100  P.  167. 
But  see  Eeed  v.  S.,  75  Neb.  509,  106 
N.  W.  649. 

Rule  more  broadly  stated  than  in  text 
in  some  eases.  S.  v.  Lyons,  113  La. 
959,  37  S.  890;  S.  v.  Montgomery,  121 
La.  1005,  46  S.  997. 
469-75  Schuman  v.  S.,  106  Ark.  362, 
153  S.  W.  611;  In  re  Coburn,  11  Cal. 
App.  604,  105  P.  924;  Chicago  T.  Co. 
r.  Lawrence,  211  111.  373,  71  N.  E. 
1024;  Turner  V.  Mfg.  Co.,  161  111.  App. 
535;  Whisner  v.  Whisner  (Md.),  89  A. 
393;  Struth  v.  Decker,  100  Md.  368,  59 
A.  727;  Eobinson  v.  E.  Co.,  211  Mass. 
483,  98  N.  E.  576;  Hibbard  v.  B^ker, 
141  Mich.  124,  104  N.  W.  399.  See  S. 
V.  Kilduff  (la.),  141  N.  W.  962.  See 
also  vol.  8,  p.  584,  n.  89;  vol.  14,  p. 
372,   n.   27. 

Extent  of  facts  goes  to  weight  6f  opin- 
ion rather  than  competency.  Tubb  V. 
S.,  55  Tex.  Cr.  606,  117  S.  W.  858, 
Inference  of  insanity  need  not  be  de- 
ducible  from  facts  disclosed  by  witness. 
S.  V.  Eumble,  81  Kan.  16,  105  P.  1. 
470-76  Bacot  v.  S.,  96  Miss.  125,  50 
S.  500. 

470-77  "One  who  shows  intimate 
association  or  a  course  of  dealing  with 
a   person  will  be  permitted   to   testify 
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whether  or  not,  in  his  opinion,  a  per- 
Bon  was  of  unsound  niiud;  but  it  is 
only  a  i)hysitian,  or  an  expert  witness 
who  shows  Linisolf  qualified,  wlio  can 
testify  as  to  what  effect  epilejisy  or 
other  disease  of  the  human  mind  is 
likely  to  produce.  A  nonprofessional 
•witness  who  brin'js  himscdf  in  such  con- 
tact with  an  indiviilual,  and  by  his 
dealinj,'3  or  otherwise  shows  a  knowl- 
edge of  tho  acts  ami  conduct  of  such 
individual,  can  testify  as  to  his  opin- 
ion of  tho  sanity  of  an  individual;  but 
he  cannot  give  an  oj'inion  on  a  theo- 
retical question,  based  on  facts  with 
■which  be  is  not  familiar,  or  give  an 
opinion  as  to  what  would  be  the  re- 
sult of  a  piven  course  of  conduct  or 
disease,  as  i)roducin<j  insanitv. "  Max- 
ey  r.  S.   (Tex.  Cr.),  Ho  S.  Vv.  0.-2. 

470-78  Woods  r.  S.  (Ala.),  0.18.342; 
]Nr<d\in  V.  ^rurj.hy  (Ala.),  6.3  S.  'AG; 
Harris  v.  S.,  S  Ala.  App.  33,  «)2  S.  477: 
Jones  v.  S.  (Ala.),  61  S.  434;  Tritchard 
V.  Fowler,  171  Ala.  602,  oo  S.  147; 
Mullen  r.  Johnson,  157  Ala.  202,  47 
S.  r).S4;  Braham  i\  S.,  143  Ala.  2S,  3S 
S.  919;  Schuman  r.  S.,  106  Ark.  362, 
1.^53  S.  W.  Oil;  Williams  v.  Fulkes,  103 
Ark.  190.  140  S.  W.  4S0;  In  re  M. 
]\enna.  143  Cal.  .')S0,  77  P.  401 ;  Nobles  v. 
Hutton,  7  r'al.  App.  14.  93  V.  2S9  (hus- 
bantl  separated  from  wife  for  one  year, 
competent);  lluyck  v.  Kennie,  l.-)l  Cal. 
411.  90  P.  929; 'p.  r.  Suesser,  142  Cal. 
3">4.  75  p.  1093;  M.-irtin  r.  Reattv,  2.14 
111.  01. 5,  98  X.  E.  OllO:  Wet/.ol  r.  Fire- 
bauph,  2."51  Til.  190,  9.1  X.  E.  10.<5."5;  Swy- 
part  r.  Willard,  100  Ind.  2."),  76  N.  E. 
75.1;  S.  v.  Von  Kutzloben,  136  Ta.  S9. 113 
N.  W.  4S1-  (observation  during  trial 
insuflicient) ;  Kempf  c.  Koppa,  74  Ivan. 
1.13,  85  P.  800;  S.  r.  Lyons,  113  La. 
959,  37  S.  890;  Packham  r.  Cilendmever, 
103  Md.  410,  03  A.  104S;  S.  r.  Per- 
horick,  38  Mont.  423.  100  P.  209  (ques- 
tion for  court's  discretion);  Stewart  r. 
Stewart,  1.15  N.  C.  341.  71  S.  K.  30<;; 
Con  will  r.  Eldridpo,  35  OUIa.  537.  130 
P.  912;  Atkins  r.  S.,  119  Tonn.  458,  105 
S.  W.  353;  Hri.o  r.  S.  (Tex.  Cr.),  102 
S.  W.  .874;  Kev  r.  S.  (Tex.  Cr.),  101 
S.  W.  130;  Kiri.v  r.  S.  (Tex.  Cr.),  MO 
S.  W.  455;  Hood  r.  8.  (Tex.  Cr.),  101 
S.  W.  229  (bare  acquaintance  insufli- 
cient); Sims  r.  8.,  50  Tex.  Cr.  503,  99 
S.  W.  555;  Wells  r.  8..  50  Tex.  Cr.  499, 
9S  8.  W.  851 ;  Lon.lonbcrry  r.  Frvor,  84 
Vt.  294,  7J>  A.  46. 

See  P    r.   rvelhantie.   103   Cnl.   401,   125 
P.    1066;    Kirby    v.    S.    (Tex.    Or.),    15;1 


S.    W.    455.      Antl    see    vol.    8,    p.    584, 
n.   89. 

Where  witness  was  wife. — Mehin  v. 
Murphy  (Ala.),  >',?.  .S.  .1J6, 
California  Code  Civ.  Proc,  §1870,  subs. 
10,  i>rovides  witnoss  must  be  "intimate 
acquaintance."  In  re  Coburn,  165  Cal. 
202,   131    P.  352. 

A    witness  .who    states    that    he    had 
known   the  subject  of  inquiry  while  he 
was  younp,  and  had  seen  him  while  he 
was  young   ev.-ry   day   or   so,   and    had 
known    him    intimately     for     27     or     28 
years,  is  qualified   to  testify,   from   hia 
oV)servation3   he   must   necessarily   have 
ma<le   of  the  conduct  and   declarations 
of   the    defendant,    whether    from    such 
acts    and    declarations     the     defendant 
was,   in   his   opinion,    sane    or    insane. 
Pishop    r.    S.,    96    Miss.    846,    52  f?.    21. 
The   jailer    was    permitted    to    testify 
that  during  ajipellant's  custody  in   the 
iail  he  had  frequently  talked  with  him, 
and    from    such    he    believed    defendant 
was  sane.    He  diil  not  repeat  any  state- 
ment   of    defendant.       This     testimony 
was   admissible.      Lane    r.    S.,    59    Tex. 
Cr.   r)9r,,    ]-29    8.   W.   353. 
Discretion  of  court  in  passing  on  com- 
petency   of   witness   subject    to   review. 
8.   r.  Pumble,  81   Kan.   10,   10.1  P.   ]. 
Extent  of  witness'   observation  affects 
only   weight    of   testiriionv.      Hoj^kins   r. 
Wampler,    108    Va.    705,    02    8.    E.   926. 
471-79     Woods    r.   S.    (Ala.),     05    S. 
342;    Altip   r.    Altig.    137    la.    420,    115 
N.  W.  1056;  8.  r.  Rumble,  81   Kan.   10. 
105  P.  1;  Jenkins  r.  Weston,  200  Maw. 
488,  86  X.  E.  955;   Murj.hv  r.  Xett.  47 
Mont.  38,  130  P.  451;  C.  r.  Calhoun,  238 
Pa.    474,   86   A.    472.      See    Lvles   r.   S., 
48    Tex.   Cr.    119.    86   8.   W.  '763    (non- 
experts   may    testify    deceased    rational 
at   time   of  making  dying  declaration). 
471-80     Q>iestion   for  court.     Praham 
r.   8.,    143    Ala.    2'<.    38   S.    919    (weight 
of  evidence  for   jurv) ;   Hamilton  r.  U. 
8.,   20  App.  Cas.'  (f).  C.)    3S2. 
471-81     Clover  f.  8..  129  <^a.  717,  ."59 
8.    E.    810:    8.    r.    Bell.    212    Mo.    111. 
Ill   S.  W.  21:   P.  r.  Pekarz.   Is5   X.   V. 
470,  78   X.   E.  294.     See  Braham  r.  S., 
H3   Ala.  28.  38  8.  919. 
472-83     Porter  r.  8.,  140  Ala.  87,  37 
S.  81;  Schuman  f.  S.,  106  Ark.  302.  1.53 
S.    W.    Oil:    Tavlor    r.    McHintork,    S7 
Ark.  243,   112  8.  W.   405    (comparative 
value  of  physician's   oj>inion   and    that 
of  specialist   excluded^:    In   re  Dolbeer. 
149   Cal.    227,   86    P.    695;    Hamilton   r. 
U.  S.,  26  App.  Cas.  (D.  C.)  382  (medical 
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student  incompetent) ;  In  re  Whiting, 
no  Me.  232,  85  A.  791;  C.  r.  Spencer, 
212  Mass.  438,  99  N.  E,  266;  In  re 
Miller,  27  Pa.  C.  C.  49. 
472-84  Kirbv  r.  S.  (Tex.  Cr.),  150 
S.    W.    455. 

Expert  need  not  state  ground  of  opin- 
ion; cross-examination  mav  show  this. 
C.  V.  Johnson,  188  Mass.  882,  74  N.  E. 
939. 

Experts'  opinions  not  received  vmless 
based  on  facts  testified  to  by  them- 
selves or  others.  Eogers  v.  S.,  77  Vt. 
454,  Gl  A.  4S9. 

Testimony  must  not  be  in  argumenta- 
tive form,  based  on  ethical  considera- 
tions of  decedent's  conduct.  Taylor  f, 
MeClintoek,  87  Ark.  243,  112  S.  W, 
405. 

473-85  P.  V.  Delhantie,  163  Cal.  461, 
125  P.  106<3;  C.  r.  Johnson,  188  Mass. 
38.2,  74  N.  E.  939;  P.  v.  Hill,  195  N.  Y. 
16,  87-  N.  E.  813  (preliminary  question 
not  necessary  asking  whether  witness 
formed  impression  at  time  of  inter- 
view with  accused);  S.  v.  Banner,  149 
N.  C.  5] 9,  63  -S.  E.  84;  Tubb  v.  S.,  55 
Tex.  Cr.  606,  117  S.  W.  858  (conduct 
of  person  in  court).  See  McGhee  v. 
S.,  178  Ala.  4,  59  S.  573. 
Expert's  opinion  not  inadmissible  be- 
cause he  promised  accused  right  treat- 
ment. P.  r.  Hill,  195  N.  Y.  16!  87 
N.  E.  813. 

Physical  and  mental  examination  by 
expert  made,  statements  of  defendant, 
after  warning,  admissions,  and  not  in- 
admissible upon  ground  of  compelling 
self-incrimination.  P.  v.  Furlong,  187 
N.  Y.  198,  79  N.  E.  978.  See  P.  v. 
Meringola,  113  App.  Div.  488,  99  N. 
Y.  S.  357. 

Eemoteness  of  time  no  objection  if  dis- 
ease permanent.  Tarlisle  V.  Atchley, 
165  Ala.  265,  51  S.  798. 
474-86  Yates  v.  S.,  127  Ga.  813,  56 
S.  E.  1017  (hypothetical  question  un- 
necessary); In  re  Schmidt's  Will,  139 
N.  Y.   S.   464. 

As  to  privilege,  see  Larson  v.  S.,  92 
Neb.  24,  137  N.  W.  894,  and  "Priv- 
ileged Communications." 
Accused's  declarations  after  commission 
insufficient  basis  for  expert  testimony 
P.  V.  Hill,  195  N.  Y.  16,  87  N.  E. 
813. 

474-87    Woods   v.    S.    (Ala.),    65    S. 

342;  P.  V.  Griffith,  146  Cal.  339,  80 
P.  68;  C.  V.  Johnson,  188  Mass.  382. 
74  N.  E.   939j   0,  v,  Fencez,   226  Pa. 


114,  75  A.  19;  Duthey  v.  S.,  l31  Wis. 
178,  111  N.  W.  222. 

475-88  Taj'lor  v.  MoClintock,  87 
Ark.  243,  112  S.  W.  405. 
475-89  Ince  v.  S.,  77  Ark.  426,  93 
S.  W.  65;  Bell  v.  S.,  212  Mo.  Ill,  111 
S.  W.  24;  S.  V.  Crowe,  39  Mont.  174, 
102  P.  579;  Hamblin  v.  S.,  81  Neb. 
148,  115  N.  W.  850;  Betts  V.  S.,  48 
Tex.  Cr.  522,  89  S.  W.  413. 
476-91  See  Struth  v.  Decker,  100 
Md.  368,  59  A.  727. 

476-93  Taylor  t\  MeClintoek,  87 
Ark.  243,  112  S.  W.  405;  Earp  v.  S. 
(Miss.),  38  S.  288  (expert  may  not 
state  insanes  do  not  kill  for  money). 
Whether  insanity  can  be  simulated 
stated  bv  expert.  Braham  v.  S.,  143 
Ala.  28,  38  S.  919. 

476-94  Garrus  v.  Davis,  234  HI.  326, 
84  N.  E.  924. 

Value  of  opinions  of  non-experts  meas- 
ured by  basic  facts.  Conwav  v.  Mur- 
phy, 135  la.  171,  112  N.  W.  764;  How- 
ard V.  Carter,  71  Kan.  85,  80  P.  61; 
Kempf  r\  Koppa,  74  Kan.  153,  85  P. 
806;  Smith  r.  C,  33  Kv.  L.  P.  998,  112 
S.  W.  615;  Reed  r.  S.,  75  Neb.  509, 
106  N.  W.  649;  Lassas  r.  McCartv,  47 
Or.  474.  84  P.  76;  Atkins  v.  S.,  119 
Tenn.  458,  105  S.  W.  353;  Pollok  v.  S. 
(Tex.  Cr.),  101  S.  W.  231;  Teter  v. 
Teter,  59  W.  Va.  449,  53  S.  E.  779.  See 
Ames  V.  Ames,  75-  Neb.  473,  106  N.  W. 
584. 

Received  with  caution. — Atkins  v.  S., 
119  Tenn.  458,  105  S.  W.  353.  See  P. 
r.  Nihell,  144  Cal.  200,  77  P.  916; 
P.  f.  Buck,  151  Cal.  667,  91  P.  529. 
Not  conclusive. — U.  S.  r.  Chisolm,  149 
Fed.  284,  s.  c,  153  Fed.  808;  S.  f. 
Humbles,  126  la.  462,  102  N.  W.  409. 
477-95  Barnett  v.  S.  (Ala.),  39  S. 
778;  Taylor  v.  MeClintoek,  87  Ark. 
243,  112  S.  W.  405;  Vannest  v.  Mur- 
phv,  135  la.  123,  112  N.  W.  236;  S. 
f.  Charles,  124  La.  744,  50  S.  699;  S. 
r.  Penna,  35  Mont.  535,  90  P.  787; 
Reed  r.  S.,  75  Neb.  509,  106  N.  W. 
649;  Knox  v.  Robbins  (Tex.  Civ.),  151 
S.  W.  1134;  Wilson  v.  S.,  58  Tex.  Cr.  •* 
596,  127  S.  W.  548;  Hopkins  r.  Wamp- 
ler,  108  Va.  705,  62  S.  E.  926. 
477-96  Ex  parte  Lewis,  11  Cal.  App. 
530,  105  P.  774;  In  re  Johnson  (Kan.), 
139  P.  1161;  Smedley  i\  C,  139  "Kj. 
767,  127  S.  W.  485  (is  admissible); 
Sbarbero  v.  Miller,  72  N.  J.  Eq.  248, 
65  A.  472;  Schoenberg  v.  Ulman,  51 
Misc.  83,  99  N.  Y.  S.  650  (shifts  bur- 
den); Davis  V.  Davis,  24  S.  D.  474,  124 
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X.  W.  715  (foreif?n  juHjiniPnt) ;  Bond 
r.  S.  (Tonn.),  1<35  S.  W.  229.  Seo 
Chase  V.  Chase,  216  Mass.  391,  103  N. 

[•:.  ^'7. 

In  California  commitment  to  asylum  By 
lunacy  commission  docs  not  fix  status. 
1'.  r.  Willar.l,  I'.O  Cal.  043,  S9  P.  124. 
Certified  copy  of  evidence  upon  •which 
accusi'd  was  afl.juil^'cd  insane  not  ad- 
missilde  in  absence  of  sliowin;,'  the  wit 
nesses  were  dead  or  their  attendance 
secured.  Cooper  r.  S.  (Te.x.  Cr.;,  16C 
S.   W.   382. 

In  West  Virginia  justice's  .iurisdiction 
limited  to  piir|M.se  of  cDinmitting  such 
I>erson  to  hos|)ital,  and  where  he  is  not 
so  committed  fin<lin<;  of  .iustice  inad- 
missible in  proceedin;;  for  appoint- 
ment of  committee.  Karnes  r.  John- 
ston, o8  W.  Va.  r>97,,  r>2  S.  E.  6.jS. 
Acqiiital  of  defendant  on  trial  for 
homicide,  the  defense  beinp  insanity, 
raises  conclusive  i>resumption  that  he 
is  "manifestly  dangerous,"  within 
meaninj:  of  statute.  S.  V.  Snell,  46 
Wash.  327,  89  P.  931. 
-178-97  See  Richie  r.  Shepard,  158 
App.  l>iv.  102.  113  \.  Y.  S.  19;  P. 
r.  Lamb,  11 S  X.  Y.  S.  3S9. 
"Whether  the  person's  mental  condi- 
tion .'it  the  time  covered  by  the  finding 
is  evidence  of  his  mental  condition  at 
a  prior  time  would  seem  logically  to 
be  a  question  of  the  probative  force 
or  weight  of  the  evidence  or  its  tend- 
encv  to  prove  the  fact  in  issue."  In 
re  Bullard's  Est.  (Minn.),  144  X.  W. 
412. 

Finding  of  insanity  in  collateral  pro- 
lecding  not  conclusive.  S.  i\  Orendahl. 
131  la.  602,  109  X.  W.  121.  See  P. 
r.  Willnrd.  l.'O  Pal.  .'>43.  SO  P.  124. 
•178-98  Donnelly  v.  R.  To..  163  Til. 
.\j>p.  7;  In  re  Wright,  74  Kan.  406, 
sr,  I'.  460,  so  p.  67.S;  Covington  r. 
0'>rearn,  133  Kv.  762,  110  S.  W.  1S7; 
P.  r.  Lamb.  US  X.  Y.  S.  3 SO;  Ex  parte 
.Mien,  82  Yt.  36.".  73  A.  107.S.  But  Beo 
Poran  r.  TIealv,  73  Kan.  633,  S.'5  P.  7n\, 
«r,   p.   4  70. 

Inquisition   of  lunacy,   ns   well    ns    in- 
fiuisition    of    post    mortem,    and    others, 
are  admissible  but  not  conclusive.  Don- 
nelly  r.   R.  Co..   ir3   111.   .\]'p    7. 
Cannot  he  attacked  collaterally. — Pack 
nrd   r.   Flrich,  106   Md.   2  in.  67   A.  246, 
12   L.   R.    A.    CS.   S.^    SO.-. 
478-99     Slaucrhter   r.    TTeath.    127   On. 
747,   ■7   S.   E.   nO:   Logan   r.   Yanarsdall, 
27   Ky.   L.   R.   S22,   86  S.   W.   981    (rc- 

1 


buttal  bv  parol);  Seaborn  r.  S.  (Tex. 
Cr.),  90   S.    W.  GJO. 

Fact  that  man  of  twenty-two  inmato 
of  institution  when  two  years  oM  too 
remote.  But,  generally,  whole  previous 
career  mav  be  gone  into.  P.  r.  Carlin. 
194  X.  Y.'  4-18,  87  X.  E.  805. 
In  New  York  conclusive  as  to  contracts 
and  wills,  not  as  to  crimes  or  as  be- 
tween strangers.  Schocnberg  r.  Ul- 
man,  51  Misc.  83,  99  X.  Y.  S.  6.M; 
O'Reillcy  r.  Sweeney,  54  Misc.  408,  10.j 
X"".  Y.  S.  10.33  (conclusive  as  to  com- 
petency to  make  contract). 
479-i  Smith  r.  Ruehl,  135  Kv.  264, 
12-2  S.  \V.   14.1. 

Judgment  conclusive  that  person  "was 
a  lunatic  at  the  time,  prima  facie  evi- 
dence of  lunacy  at  a  subsequent  time, 
but  raises  no  presumption  that  she  wa.i 
a  lunatic  at  anv  previous  time."  .\n- 
drew^  r.  Committee,  120  Ky.  718,  87 
S.  W.  1080,  90  S.  W.  581.  Conclusive 
upon  incompetent's  wife  in  subsequent 
proceeding  to  secure  sale  of  lanil  from 
husband's  interest.  Smith  r.  Ruehl, 
135  Ky.  264,  122  S.  W.  145. 

Adjudication  made  after  offense  com- 
mitted not  admissible.  .'5.  r.  Xeubaucr, 
14.-;  Ta.  337,  124  X.  W.  312. 
479-2  Schindler  r.  Parzoo,  52  Of. 
452,  07  P.  755,  retroactive  effect.  See 
479  4;  In  re  Bullard's  Est.  (Minn.), 
144   N\  \V.  412. 

479-3  DiKcharge  from  asylum. — Pro- 
ceedings in  California  judi<ial  in  na- 
ture; .judgment  rendered  conclusive  up- 
on status;  but  proceedings  under  other 
sections  onlv  prima  facie  evidence. 
AM  rich  r.  Barton.  153  Cal.  488,  95  P. 
900. 

479-4  Rogers  r.  S.,  77  Vt.  454,  61  A. 
4SO. 

Evidence  on  a  preliminary  inquiry  ns  to 
competency  not  limited  to  papers  pre- 
sented by  petitioner;  court  should  re- 
gard Till  the  i^apers.  In  re  Burke,  125 
App.  Div.  8S0.  110  X.  Y.  S.  1004;  In 
re  FoT.  13S  App.  Div.  43,  122  X.  Y. 
'  S.  S».o. 
Subsequent  jud^^mcnt. — ^.T -.ffnefit  find- 
ing grantor  i  en  re- 
troactive en(  •  ;  etonry 
a  vo.Tf  previous  to  rendition.  Rho.ndon 
r.  Puller.  130  Mo.  179.  40  S.  W.  760; 
TVcker  r.  Zucrcher,  54  Tex.  Civ.  2.S9, 
118  S.  W.  149.  Sec  Schindler  r.  Par- 
700,  52  Or.  452.  07  P.  7.-5. 
No  special  plea  necesjwry.  Insanity 
shown  on  plea  of  not  guilty.  8.  c.  Spey- 
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er,  207  Mo.  540,  106  S.  W.  505;  S.  v. 
Howard,  30  Mont.  518,  77  P.  50. 
479-5  If  insane  his  testimony  would 
be  entitled  to  little  credit.  Mason  v. 
S.  (Tex.  Cr.),  IGS  S,  W.  115. 
Fact  that  indictment  charges  assault 
upon  an  imbecile  female  does  not  nec- 
essarily render  her  incompetent  as  wit- 
ness. S.  V.  Simes,  12  Ida.  310,  85  P. 
9U;  S.  V.  Crouch,  130  la.  478,  107  N.  W. 
173. 

In  proceeding  for  appointment  of  guar- 
dian alleged  incompetent  may  be  com- 
pelled to  testify.  Cogan  v.  Cogan,  202 
Mass.  58,  88  N.  E.  662. 
480-6  Cuesta  f.  Goldsmith,  1  6a. 
App.  48,  57  S.  E.  983.  See  supra,  "Com- 
petency,'^  177-40. 

Existing  judgment  establishing  insan- 
ity of  witness  not  conclusive  as  to  ca- 
pacity to  testify.  Singleton,  v.  S.,  57 
Tex.  Cr.  560,  124  S.  W.  92. 
The  guardian  of  an  insane  person  can- 
not offer  him  as  witness.  Hart  f.  Mil- 
ler, 29  Ind.  App.  222,  64  N.  E.  239. 
Burden  upon  person  objecting  to  com- 
petency of  witness,  to  establish  insan- 
itv.  Batterton  -v.  S.,  52  Tex.  Cr.  381, 
107  S.  AV.  826. 

Presumption  of  regularity,  that  luna- 
tic was  present  at  hearing,  since  offi- 
cer presumed  to  do  duty.  Porter  v. 
Asvlum,  28  Ky.  L.  E.  796,  90  S.  W. 
263. 

480-7  Vannest  r.  Murphy,  135  la. 
123,  112  N.  W.  236,  weight  of  opinion 
evidence. 

Degree  of  mental  capacity  necessary  to 
enable  party  to  contract  for  court; 
whether  party  has  required  cjuantum 
for  jury;  opinions  incompetent  upon 
both  points.  Nashville,  etc.  E.  Vo.  r. 
Brundige,  114  Tenn.  31,  84  S.  W.  803. 
480-8  S.  V.  Howard,  30  Mont.  518,  77 
P.  50.  See  Baker  v.  S.,  9  Okla.  Cr.  47, 
130  P.  524. 


INSOLVENCY 

Concealment   of,   491-24. 
48:2     Insolvency    in     criminal     action. 
See  Brown  t:  S.   (Tex.  Cr.),  162  S.  W. 
339. 

482-1  McDonald  v.  E.  Co.,  164  Fed. 
1007;  Phelan  v.  Co.,  147  la.  626,  125 
N.  W.  208;  German  S.  Bk.  v.  T.  Co., 
27  Ky.  L.  E.  oSl,  85  S.  W.  761;  Ployd- 
J.  v.  Anderson,  30  Mont.  351,  76  P. 
751 ;  Moseley  v.  Johnson,  144  N.  C. 
257,  56  S.  E.  922;  Comelin  r.  Schultze, 
1  P.  E.  Fed.  289  (otherwise  under  bank- 


ruptcy act  if  fraud  shown  on  part  of 
bankrupt);  Gainesville  W.  Co.  r. 
Gainesville,  103  Tex.  394,  128  S.  W. 
370  (as  cause  for  forfeiture  of  fran- 
chise) ;  Jensen  v.  Montgomery,  29  Utah 
89,  80  P.  504;  Jackson  v.  Co.,  108  Vt. 
714,  62  S.  E.  964.  See  In  re  Perlhefter, 
177  Fed.   299. 

Evidence  sufficient. — 'Goshorn  v.  Mur- 
ray, 197  Fed.  407. 

Insolvency,  question  for  jury.  Schloss 
r.  Strellow,  156  Fed.  662,  84  C.  C.  A. 
374. 

Failure  of  bank,  prima  facie  of  its  pre- 
vious knowledge  of  insolvency.  S.  V. 
Salmon,  21&  Mo.  466,  115  S.  W.  1106, 
statute. 

482-2  Cleage  v.  Laidley,  149  Fed. 
346,  79  C.  C.  A.  284  (insolvency  pre- 
sumed to  continue  as  long  as  usual  un- 
der similar  state  of  affairs) ;  Wachs- 
muth  V.  Ins.  Co.,  147  111.  App.  510; 
Lewis  V.  Co.  (Ind.  App.),  102  N.  E.  391; 
Dehoust  r.  Lewis,  128  App.  Div.  131, 
112   N.  Y.   S.   559. 

Insolvency  of  firm  not  presumed  from 
prior  insolvency  of  member.  Jaquith 
v.  Davenport,  "197  Mass.  397,  84  N. 
E.  125. 

482-3  Martin  v.  Hertz,  224  111.  84, 
79  N.  E.   558. 

483-4     Hawes  v.  Bk.,  124  Ga.  567,  52 
S.    E.   922;    Worthy   r.   Battle,    125    Ga. 
415,   54  S.   E.    667;    Blyth    &   F.   Co.  v. 
Kastor,  17  Wvo.  180,  97  P.  921. 
485-8     Martin  r.  Gwynn,  90  Ark.  44, 
117  S.  W.   754;    Campbell  v.  Park,  128    M 
la.   181,   101    N.   W.   861;    Nelson   Mfg.    M 
Co.   V.    Shreve,    104    Mo.    App.    474,    79 
S.    W.    488    (estimate    of    value    of    al- 
leged insolvent's  property,  admissible). 
The   state  bank  commissioner  and  the 
trustee    in    bankruptcy    are    competent 
to   testify   as   to   values   of   assets   and 
liabilities    of    defendant's    band    where 
there  is  a  que.stion  of  insolvency.  Brown 
r.  S.   (Tex.  Cr.),  162  S.  W.  339. 
486-9     Cabaniss  v.  S.,  8  Ga.  App.  129, 
68   S.   E.   849. 

486-10  Campbell  v.  Park,  128  la. 
181,  101  N.  W.  861. 
486-11  See  Campbell  v.  Park,  supra. 
486-12  Cowp.  First  Nat.  Bk.  i\  Eob- 
inson  (Tex.  Civ.),  124  S.  W.  177. 
Final  account  of  administrator,  evi- 
dence of  decedent's  insolvency.  Eich 
f.  Morisev,  149  N.  C.  47,  62  S.  E. 
762. 

486-1.1!  Thrown  V.  S.  (Tex.  Cr.),  162 
S.  W.  339. 
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•487-14     Rising    r.    Dickinson,    18    N. 

i).   17S,  121  N.  W.  616. 

487-15     Blvth  &  F.  Co.  v.  Kaator,  17 

Wyo.  ISO,  97  r.  921. 
487-16  Michaels  v.  McT?oy,  15S 
-Mich.  (iOo,  123  N.  W.  37.  See  "Mosclcy 
r.  .Fnhnson,  M4  N.  C.  2r.7,  ."0  .S.  H.  922. 
488-18  Ellis  V.  S.,  138  Wis.  513,  119 
N.    W.    1110. 

491-24  Davis  v.  Yongc,  74  Arlt.  161, 
8.5  S.  W.  90;  Tibbctts  i\  Tcrrill,  44 
Colo.  94,  96  P.  978;  Parrish  v.  C,  136 
Kv.  77,  123  S.  W.  339;  Scigfricrl  r.  R. 
Co.,  147  Mo.  App.  543,  126  S. "  W.  798 
(previous  transactions  may  not  bo 
shown  to  prove  solvency;  contra  as  to 
insolvpncv).  But  see  Bolster  r.  Graves, 
1S9  Mass.  301,  75  X.  E.  714. 
In  determining  the  insolvency  of  the 
niakt'r  of  a  note  sur<l  on,  it  was  heM 
not  admissible  to  attack  his  pood  faith 
in  other  transactions  for  the  j)uri)oso 
of  establishing  his  insolvtMU  v.  Texas 
Baptist  University  v.  Patton  (Tex. 
Civ.),  145  S.  \V.  1003. 
Closing  doors  of  banlc,  evidence  of  in- 
solveiiiv.  Dolioust  r.  Lewis,  128  App. 
Div.  ]?,],  112  X.  Y.  S.  5.19. 
Concealment  of  insolvency. — Falsifying 
inventory  and  usiiip  it  as  a  basis  of 
statements  as  to  financial  standing,  de- 
stroying books,  establishing  fictitious 
credit,  and  making  excessive  purchases 
on  credit,  establish  concealment  of  in- 
solvency. In  re  Friedman,  164  Fed. 
131. 

Value  of  assets  may  be  shown  by  iiroof 
of  luice  at  v.iiich  they  sold.  Atherton 
r.  Kiiierson,  199  Mass.  199,  85  N.  E. 
.130. 

1911-25  Michaels  v.  McRov,  158 
.Mi.h.  605,  123  X.  W.  37;  S.  r.  Salmon, 
216  .Mo.  466,  115  S.  W.  1106;  First  Xat. 
Bk.  r.  R()l)inson  (Tex.  Civ."),  124  S.  W. 
177;  Xixon  i\  Wks.,  51  Wash.  419,  99 
P.   11. 

A  letter  written  by  a  third  party  re- 
questing the  l^arty  in  question  to  have 
up  certain  notes,  was  not  adinissilde.  as 
being  mere  hearsay.  Texas  Baptist 
TTni\crsitv  r.  Patton  (Tc.\.  Civ.),  145 
S.  W.   1063. 

Eefusal  to  honor  drafts,  not  evidence 
of  insolvencv.  Smith  r.  R.  Co.,  145 
Mo.  App.  394.  122  S.  W.  342. 
Trustee  In  bankruptcy  may  testify  ho 
has  not  received  or  been  able  to  find 
anv  iiropertv  of  bankrupt.  Cree  r.  Bk., 
141  In.  232,'  119  X.  W.  614. 
Affidavit  in  attachment,  not  evidence 
of     iusolvoucy     of     defendant     named 


therein  in  another  action  between  dif- 
ferent   parties.      Lemon    r.    U.    S.,    164 
Fed.  953,  90  C.  C.  A.  617. 
492-26     Martin  r.  flwynn,  90  Ark.  44, 
117  S.  W.  754. 

492-27     Ilaspcl  i\  McLaughlin,  38  Pa. 

Sui-.-r.  334. 

493-29  Fales  r.  Browning,  68  S.  C. 
13,  46  S.  E.  545.  Comp.  Halbert  r. 
Pranke,  91  Minn.  204,  97  N.  W.  976. 
Contra  in  action  by  trustee  to  recover 
fraufjulent  preference  given  one  not  a 
party  to  the  |irficce.lingg  in  which 
scheilules  and  evid«nie  filed.  Tavlor 
r.  Nichols,  134  App.  Div.  7.S7,  119  X. 
Y.  S.  1042.  Contra  in  prosecution  for 
receiving  deposits  as  banker  when  in- 
solvent, ob.jcction  being  defemlant 
would  bo  involuntary  witness  against 
himself.  S.  r.  Drew,  110  Minn.  247, 
124  X.  W.  1001.  Contra,  C.  C.  Knsign, 
41)  Pa.  Super.   157. 

Claims  allowed  by  referee  in  bank- 
ruj'tcy  may  bo  proved,  though  defend- 
ant not  a  party  to  jtroceeding.  Cree 
r.  Bk..  141  la.  232.  119  X.  W.  614. 
493-30  Crabtree  r.  R.  Co.,  86  Neb. 
33,  124  X.  W.  932,  parents'  action  for 
child  's  death. 

Bank  examiners'  reports,  admissible  to 
show  financial  condition  of  examined 
bank.  S.  r.  Salmon,  216  Mo.  466.  115 
S.   W.    1106. 

494-31  McMillan  r.  Co.,  133  Oa.  760, 
66  S.  E.  943;  Xational  Vnllev  Mk.  r. 
Houston,  66  W.  Va.  336,  6G  S."  E.  465. 
Value  of  bonds  of  corporation,  as  com- 
pared with  its  assets,  not  such  evidence 
of  insolvency  as  .justifies  forfeiture  of 
franchise  so  long  as  it  meets  accruing 
liabilities.  Oainesville  W.  Co.  r.  Oaincs- 
ville.  103  Tex.  394,  128  S.  W.  370, 
495-33  Fowler  r.  Crouso,  175  Fed. 
6J6,  99  C.  C.  A.  200;  In  re  Brigham's 
Est.,  144  la.  71,  120  X.  W.  lo.vi  (if 
conditions  remain  substantiall.v  un- 
changed); German  S.  Bk.  r.  Co.,  27 
Ky.  L.  R.  .5S1.  ,<i5  S.  W.  761  (subse- 
quent insolvencv  not  evidence  of  prior 
insolvencv);  Ellis  r.  S.,  MS  Wis.  51.1, 
119  X.  W.  1110.  Cnmp.  Kurtz  r  C,,.. 
rtah  313,  108  P.  14,  an.l  8cc  Camp- 
bell   r.    Park,    12S    la.    ISl,    101    N.    W. 

Remoteness. — .*M)lvency  four  yoani  after 
alleceil  insolvency  existed,  too  remote. 
Martin  r.  Owynn,  00  Ark.  44,  117  S. 
W.  754  Insolvency  a  .vear  after  ma- 
terial time  does  not  show  insolvency 
then.  Com.  Xat.  Bk.  r.  Gilinskv,  142 
la.  178,  120  N.  W.  47G. 
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Borrowing  money  to  meet  expenditures 
in  fiUfillnient  of  contract,  not  evidence 
of  insolvency.  McDonald  r.  E.  Co.,  164 
Fed.   1007, 

Evidence  of  subsequent  insolvency  is 
immaterial  if  insolvency  at  time  in 
question  shown.  Simons  V.  Cissna,  52 
Wash    115,   100   P.   200. 


INSURANCE 

Judicial  notice  of  farm  of  applications 
and  of  manner  of  preparing  policies, 
502-9;  Presumption  as  to  change  of  hen- 
criary,  505-22;  Apprehension  of  incen- 
diarism,  527-76;  Presumption  of  death, 
540-33. 

4J)9-1  Aetna  Ins.  Co.  v.  Kennedy,  161 
Ala.  600,  50  S.  73;  Troy  v.  London,  145 
Ala.  280,  39  S.  713;  Volunteer  S.  L. 
Ins.  Co.  V.  Buchanan,  10  Ga.  App.  255, 
73  S.  E.  '602;  Lyford  v.  Ins.  Co.,  99 
Me.  273,  58  A.  916;  Moloney  v.  Ins.  Co., 
168  Mich.  269,  134  N.  W.  6;  Eyan  v. 
Ins.  Co.,  117  Mo.  App.  688.  93  S.  W. 
347;  Bassett  v.  Ins.  Co.,  85  Neb.  85, 
122  N.  W.  703;  Samaha  v.  Ins.  Co.,  84 
N.  J.  L.  731,  87  A.  442;  Sammons  V. 
Ins.  Co.,  94  S.  C.  366,  77  S.  E.  1108. 
499-3  Presumption  in  favor  of  legal- 
ity of  marriage  in  fact  applies  to  aid 
woman  who  married  in  reliance  on  va- 
lidity of  a  divorce  obtained  by  her 
spouse  and  for  whose  benefit  he  ob- 
tained insurance.  Scott  v.  Scott,  25 
Ky.  L.  E.  1356,  77  S.  W.  1122. 
499-3  See  Troy  v.  London,  145  Ala. 
2S0,  39  S.  713. 

500-4  Not  presumed  policy  covered 
property  because  of  fraud;  if  it  is  not 
shown  how  it  was  included,  mistake 
will  be  presumed.  Herzog  V.  Ins.  Co., 
86  Wash.  611,  79  P.  287. 
Extent  of  interest. — If  insurer  is  es- 
topped to  rely  upon  clause  in  policy 
forbidding  change  of  title,  it  must  show 
insured  's  interest  is  of  less  value  than 
sum  for  which  property  insured.  Con- 
tinental Ins.  Co.  V.  Thomason,  27  Kv. 
L.  E.  158,  84  S.  W.  546. 
500-5  Troy  r.  London,  145  Ala.  280, 
39  S.  713;  McFarlane  v.  Eobertson,  137 
Ga.  132,  73  S.  E.  490;  Volunteer  S.  L. 
Ins.  Co.  r.  Buchanan,  10  Ga.  App.  255, 
73  S.  E.  602. 

It  is  presumed  assignment  duly  made 
continues  in  full  force,  notwithstanding 
assignor  is  in  possession  of  policy  claim- 
ing it  under  a  re.issio'nmcTit.  Cnvler  v. 
Wallace,  183  N.  Y.  291,  76  N.  E.  1. 


Authority  to  assign  policy  presumed  in 
favor  of  action  by  the  directors.  Cass 
County  V.  Ins.  Co.,  188  Mo.  1,  86  S. 
W.  237. 

Evidence  insufficient. — Volunteer  S.  L. 
Ins.  Co.  V.  Buchanan,  10  Ga.  App.  255, 
73   S.  E,   602. 

500-6  Ownership  shown  by  parol. 
Ozark  Ins.  Co.  v.  Hopson,  82  Ark.  603, 
101    S.  W.  171. 

501-7  German  F.  Ins.  Co.  v.  Gibbs, 
42  Tex.  Civ.  407,  92  S.  W.  1068,  96  S. 
W.  760,  declarations  of  insured  after 
loss. 

Declarations  of  insured  competent  to 
show  assignment  of  polic}'^  as  against 
his  executor,  Ormond  v.  Ins.  Co.,  145 
N.  C.  140,  58  S.  E.  997. 
501-8  Insurer's  by-laws  competent  to 
show  claimant  of  proceeds  of  policy  not 
qualified  to  be  a  beneficiary.  Foss  v. 
Petterson,  20  S,  D.  93,  104  N,  W,  91.5. 
Evidence  to  show  dependence  of  plain- 
tiff on  insured  need  not  be  strong,  cer- 
tificate designating  plaintiff  as  such  and 
all  requirements  having  been  met. 
Erickson  v.  Woodmen,  43  Wash.  242, 
86  P.  584. 

Ownership  of  burned  building  may  be 
shown  by  insured 's  testimony.  Phoenix 
Ins.  Co.  V.  McAtee,  33  Ind.  App.  106, 
70  N.  E.  947. 

Nature  of  assignment  of  property  may 
be  proved — as  that  deed  was  intended 
as  security  and  debt  secured  and  was 
paid  and  property  reconveyed  before 
loss.  Burkhart  v.  Ins.  Co.,  11  Pa. 
Super.  280. 

Issuing  policy  is  prima  facie  evidence 
of  insured's  insurance  interest  in  prop- 
erty described.  Contra  as  to  proofs  of 
loss.  Cash  V.  Ins.  Co.,  Ill  Minn.  162, 
126  N.  W.  524. 

502-9  Law  v.  Assur.  Co.,  165  Cal. 
394,  132  P.  590;  Am.  C.  Co.  v.  Ins.  Co., 
12  Cal.  App.  133,  106  P.  720;  Western 
A.  Co.  V.  McAlpin,  23  Ind.  App.  220, 
55  N.  E.  119;  Brown  r.  Ins.  Co.,  82 
Kan.  442,  108  P.  824;  German  Ins.  Co. 
V.  Goodfriend,  30  Ky.  L.  E.  218,  97  S. 
W.  1098;  Cunningham  v.  Ins.  Co.,  200 
Mass.  333,  86  N.  E.  787;  Mclntyre  v. 
Ins.  Co.,  142  Mo.  App.  256,  126  S.  W. 
227  (re-insurance) ;  Boos  v.  Ins.  Co.,  22 
N.  D.  11,  132  N.  W.  222;  State  Mut.  F. 
Ins.  Co.  V.  Taylor  (Tex.  Civ.),  157  S. 
W^.  950;  Thompson  v.  Ins.  Co.,  45  Wash. 
482,   88   P.   941. 

Parol  contract  shown. — Pelican  Ins.  Co. 
r.  Schildkneeht,  32  Ky.  L,  E.  1257,  108 
S.   W.   312.     Proof   must  be   full  and 
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cloar.  Hartford  F.  Tns.  Co.  r.  Whit- 
man, 7.1  O.  St.  312,  79  X.  E.  459. 
Judicial  notice  taken  of  custom  to  re- 
quire a  formal  application  ami  authon- 
I'natcd  im'ili<-al  oxainiiKition  of  appli- 
cant. Tavior  r.  A.  O.  V.  W.,  lol  Minn. 
72,  m  N.  W.  919.  Ana  of  manner  in 
which  policies  prepared,  includinj^  use 
of  slips  and  pasters.  Waters  v.  Co., 
141  N.  r.  603,  57  S.  E.  437. 
r>0.1-10  Athens  l^fut.  Tns.  Co.  i". 
Kvans,  132  Ga.  703',  04  S.  E.  993;  Dela- 
ware Ins.  Co.  V.  Ins.  Co.,  126  Ga.  380, 
r.5  R.   E.  330. 

f><»3-ll     See,     as     to     life     insurance, 
Erancis  V.   Ins.   Co.,  55  Or.   280,   IDO   P. 

RO.'S-IS  Because  oral  contracts  un- 
usual more  than  ordinarily  convincing; 
evidence  required  to  show  they  were 
made.  Whitman  r.  Ins.  Co.,  12S  Wis. 
121,  107  N.  W.  291. 
Contract  not  shown. — TTarriman  r.  Tns. 
Co.,  4o  Wasii.  39S.  S6  P.  65(i;  Whitman 
V.  Ins.  Co.,  US  Wis.  124,  107  X.  W. 
291. 

503-13     Western    A.    Co.    r.   McAlpin, 
2."?   lud.  App.  220,  55  N.  E.  119. 
ROl-1  1     Judicial  notice  taken  of  cus- 
tom of  life  insurers  to  forward  policies 
to   local    agents    for   deliverv.      Francis 
i\  Ins.  Co.,  55  Or.  2«0.  106  P.  323. 
50  1-15     Metropolitan  Tns.  Co.  r.  Will- 
iamson,  174    Fed.   116.   98   C.   C.   A.  90. 
See  New  York   L.  Ins.  Co.  r.  Johnson, 
24   Ky.  L.  11.  ^*^^7,  72  S.  W.  762. 
Where    beneficiary     named     was    dead 
when    ])olicv    was    issueil.      Queen    Ins. 
Co.    r.    Peters,   10   Ga.   App.    2S9,   73   S. 
E.    536. 


32  Can.  Sup.  34S;  Amos  Richia  r.  Ins. 
Co.,  152  Fed.  192;  RichardBou  r.  Ins. 
Co.,  143  III.  Ai.[..  279;  (Jardner  f.  Ins. 
Co.,  163  N.  C.  367,  79  S.  E.  806;  Wat- 
ers V.  Co.,  144  X.  C.  663,  57  8.  E.  •t37. 
Evidence  Insured  requested  new  policy 
on  diU'crciit  tciins,  iiiit  comjictent  on 
question  of  acceptance  of  poliov  iJisued. 
Cauthen  r.  Ins.  Co.,  80  S.  C'  264,  61 
S.  E.  42<^. 

Due  delivery  of  policy  presumed  where 
insureij  is  shown  to  have  had  poHsession 
of  it  and  its  loss  is  j)roved.  Xational 
M.  F.  Ins.  Co.  r.  Spra^'ue,  40  Colo.  344, 
92  P.  227.  And  where  jiolii-y  pro«lure<l 
1)V  representative  of  insured.  Mutual 
L.  A.  Co.  r.  GifTuere,  32  '^'an.  Sup.  34.S. 
Recital  in  policy  premium  paid  importa 
deli\erv.  National  M.  F.  In«.  Co.  C. 
Spragu'e,  40  Colo.  344,  92  P.  227. 

Effect  of  proving  delivery.— Amos- 
Richia  r.  Ins.  Co..  152  Fed.  192;  Rav- 
burn  v.  Co.,  141  N.  C.  425,  54  S.  E. 
2S3,  138  N.  C.  379,  ."JO  S.  E.  762;  Wat- 
ers r.  Co..  144  N.  C.  663,  57  .s.  E.  437; 
Hartford  F.  Ins.  Co.  r.  Whitman,  75  0. 
St.  312.  79  N.  E.  459. 
No  presumption,  in  absence  of  special 
circumstances,  of  variation  between  pol- 
icy and  application  because  slips  paste*! 
on  former;  their  efTect  is  for  jurv. 
Waters  v.  Co.,  144  N.  C.  663,  57  8.  E. 
437. 

Date  of  delivery  may  be  shown. — 
Haughton  v.  Ins.  Co.,  105  Ind.  32,  74 
N.  E.  613. 

Custom  of  insurer  as  to  delivering  pol- 
icies m:iy  ijc  .shown  to  c.st.ildisli  >lcliv- 
ery  to  insured.     Payne  r.  Ins.  Co.,  l-fl 


Proof    of    possession    of    policy. — New  i  Fed.  339,  72  C.  C.  A.  A^', 

York    L.   Tns.   Cn.    i.   .Inhnson.   21    Ky.  |  On   issue   of  acceptance   and  approval 


L.  R.  1H67,  72  S.  W.  762. 
Presumption  Is  policy  accepted  as  such, 
and  in  absence  of  verified  |>lea  deny- 
inir  its  execution  or  verifiiation  of  the 
peneral  issue  its  execution  and  delivery 
is  deemed  admitted.  Ilclbij;  r.  Ins.  Co., 
120   111.    App.   58. 

501-16     Gray    r.    Blackwood    (Ark.), 
165    S.    W.    958.      Delivery   and    accept- 
ance   not    ]>roved.      Wood     r.    Yeoman 
Ma.).   113    N.   W.  825. 
Non-execution  cannot  be  provecl  by  de- 
fendant   un<ler   the   peneral    issue   when 
it   is   admitted   by   the   pb-adinps.    Citi- 
zens' Nat.   Fire  Ins.  Co.  r.  Bri<lgo  Co., 
no  Md.  422.  82  A.  372. 
KOI.17     "Wni.viton    r.    Tns.    Go..    20   S. 
T\   02.    104  N.  W.   850. 
501-18     Mutual  L.  A.  Co.  r.  Giguero, 


of  application  c  ontradictory  en^lorjie- 
ments.  admissilde.  Robinson  r.  Ins.  Co., 
1  n    Fed.    10(15. 

Understanding  of  agents  of  insurer  and 
insured  as  to  meaning  of  contract  to 
renew  jtolicjes  exe<iit<'d  by  princijialii, 
not  suliicient  evidence  of  mi.ot.iko  to 
iustifv  refiirmation  thereof.  Parker  C 
Co  .13}  Fed.  70.  07  (\  C.  A.  196. 
Pos,session  of  incomplete  policy. — Amos- 
Ri.liia  r.  In.s.  Co..  152  Fed.  192. 
Presumption  in  terms  of  policy  conform 
to  application.  German  .\ni.  In«.  Co. 
r.  Darrin.  .80  Kan.  578.  103  P.  87. 
No  profiumption  arisis  from  pos^esttioa 
of  policy  requirenii  i.t  it  be  counter- 
sipned  bv  person  named,  waived.  CaV- 
wood  V.  knights,  171  lud.  -110,  86  N.  E. 
482. 
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505-19  "Witherow  v.  Mystic  Toilers 
(Utah),  130  P.  58. 

Declarations  regarded  in  conneotion 
with  letters  from  insurer  to  insured. 
Todd  V.  Ins.  Co.,  9  Pa.  Super.  371. 
Fact  of  agency. — The  fact  of  agency 
may  be  established  by  oral  testimony 
of  the  agent  where  his  appointment  is 
not  in  fact  in  writing,  or  required  to 
be.  Smith  v.  S.,  149  Wis.  63,  134  N. 
W.  1123. 

505-20  Cosmopolitan  Fire  Ins.  Co. 
V.  Cingold,  3  Ala.  App.  o37,  57  S.  266. 
Previous  delivery  of  policy  to  another 
by  agent  who  delivered  that  in  ques- 
tion may  be  shown.  Sovereign  Camp 
V.  Carrington,  41  Tex.  Civ.  29,  90  S. 
W.  921. 

Renewal  receipt  executed  by  agent,  ad- 
missible.— McCullough  V.  Ins.  Co.,  2  Pa. 
Super.  233. 

505-21  Receipt  for  premium  inad- 
missible unless  signed  in  representative 
capacity,  agent  representing  both  par- 
ties. Foreman  t\  Assn.,  104  Va.  694,  52 
S.  E.  337. 

505-22  Alexander  v.  Woodmen,  161 
Ala.  561,  49  S.  883;  Capital  F.  Ins.  Co. 
r.  Davis,  93  Ark.  179,  124  S.  W.  520 
(liability  alleged  to  have  resulted  from 
defendant's  consolidation  with  com]iany 
which  issued  policy) ;  Little  v.  Trav. 
Men's  Assn.,  154  la.  440,  134  N.  W. 
1087;  Cummins  V.  Ins.  Co.,  153  la.  579, 
134  N.  W.  79;  Lyford  v.  Ins.  Co.,  99 
Me.  273,  58  A.  916;  Lee  v.  Ins.  Co.,  203 
Mass.  299,  89  N.  E.  529  (also  existence 
of  conditions  precedent) ;  More  v.  Ins. 
Co.,  130  N.  Y.  537,  29  N.  E.  757  (no 
presumption  of  acceptance  from  silence 
after  receipt  of  application) ;  Hartford 
Ins.  Co.  V.  Whitman,  75  O.  St.  312,  79 
N.  E.  459  (proof  must  be  full  and 
clear). 

Evidence  held  insufficient  to  show  that 
the  certificate  was  issued  before  death 
of  insured.  Supreme  Lodge  K.  P.  V. 
Graham,  49  Ind.  App.  535,  97  N.  E. 
806. 

Agency  presumed  if  insurer  accepts  ap- 
plication, issues  policy  and  retains  pre- 
mium. Smith  V.  Ins.  Co.,  21  S.  D.  433, 
113   N.   W.  94. 

Agent's  possession  of  official  premium 
receipt,  evidence  of  authority  to  receive 
payment.  Lauze  v.  Ins.  Co.,  74  N.  H, 
334,  68  A.  31. 

Presumption    as    to    change    of    bene- 
ficiary.— Baker  r.  Baker,  110  App.  Div. 
660,  97  N.  Y.  S.  455. 
Burden    of   proving    intent   to    change 


beneficiary,  on  person  who  asserts  rights 
of  former.  Earner  v.  Lyter,  31  Pa. 
Super.   435. 

Authority  of  local  agents  may  be  shown 
by  evidence  of  course  of  business  be- 
tween them  and  general  agents.  St. 
Paul  F.  &  M.  Ins.  Co.  v.  Stogner,  44 
Tex.  Civ.  60,  98  S.  W.  218. 
Under  statutes  a  person  who  does  any 
of  the  acts  enumerated  therein  is  pre- 
sumed to  be  insurer's  agent.  Madden 
v.  Ins.  Co.,  70  S.  C.  295,  49  S.  E.  855; 
Costello  V.  Ins.  Co.,  133  Wis.  361,  113 
N.  W.  639. 

Agency  shown. — ^Capital  F.  Ins.  Co.  v. 
3,Iontgomery,  81  Ark.  508,  99  S.  W. 
687. 

Evidence  sufficient  to  carry  question  of 
contract    to    jurv.      Payne   v.    Ins.    Co., 
141  Fed.  339,  72' C.  C.  A.  487. 
Agent's  declaration  he  had  written  in- 
surance, inadmissible  to  show  contract. 
Torpev   v.    National   L.   I.    Co.,    29    Ky. 
L.   R.   371,  92   S.  W.  982. 
Burden   of  showing   non-observance  of 
conditions    in    policy    negativing    effect 
of     delivery,     on     insurer.      Rayburn   v. 
Co.,  141  N.  C.  425,  54  S.  E.  283. 
506-23     Helbig    r.    Ins.    Co.,    234    111. 
251,  84  N.   E.   897. 

A  certificate  of  secretary  of  state  that 
a  certain  person  is  agent  of  insurer 
is  admissible  to  establish  agency.  Sun 
Ins.  Office  V.  Mitchell  (Ala.),  65  S.  143. 
Completion  of  contract  presumed  if 
policy  found  with  other  papers  of  in- 
sured after  death.  Gardner  v.  Co.,  110 
Minn.  291,  125  N.  W.  264. 
Denial  of  authority  to  change  bene- 
ficiary must  be  shown  by  party  alleging 
it.  Grand  Lodge  v.  Brown,  160  Mich. 
437,  125  N.  W.  400. 
Clear  and  convincing  proof  necessary 
Am.  C.  Co.  v.  Ins.  Co.,  12  Gal.  App.  133, 
106  P.  720. 

No  presumption  against  power  of  in- 
surer to  issue  policy  in  question.  Mut- 
ual R.  I.  Ins.  Co.  V.  Ross,  42  Ind.  App. 
621,  86  N.  E.  506. 

506-24  Kentucky  V.  M.  &  C.  Co.  V. 
Soc,  146  Fed.  695,  77  C.  C.  A.  121; 
Mulrooney  v.  Ins.  Co.,  157  Fed.  598 
(applying  rule  to  indorsement) ;  North- 
ern A.  Co.  V.  Assn.,  183  U.  S.  308;  Con- 
necticut F.  Ins.  Co.  V.  Buchanan,  141 
Fed.  S77,  73  C.  C.  A.  Ill,  4  L.  R.  A. 
(N.  S.)  758:  Meigs  v.  Co.,  134  Fed. 
1021,  6S  C.  C.  A.  249;  Miles  v.  Sledge, 
157  Ala.  528,  47  S.  595;  Fidelitv  &  G. 
Co.  r.  Co.,  82  Conn.  475,  74  A.  780; 
Athens  Mut.  Ins.  Co.  v.  Evans,  132  Ga. 
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703,  64  S.  E.  993;  Whcolcr  r.  Co.,  129 
Ga.  237,  58  ^S,  E.  709;  Purycar  v.  Ins. 
Assn.,  137  Ga.  579,  73  S.  E.  851;  Bla- 
lock  r.  Ins.  Co.,  13  Ga.  App.  4S6,  79 
S.   E.  374;   Havs  i\  Tr.  Co.   (Ind.  App.), 


5(>9-25     Burt  r.  Burt,  221  Pa.  171,  70 
A.   710;    Mutual   L.   Ins.   Co.   f.   Hargus 
(Tex.    Civ.),   99   .S.    W.    5S0. 
Proof  similar  mistake  made  in  writing 
another    policy     hy    agent     who    wrote 


105  N.  E.  919;  Mason's  U.  L.  I.  Assn.  policv  in  suit,  incomjietent  to  show  mis 
V.  Brofknian.  20  In.l.  Ai>i).  206,  50  N. 
E.  493;  Phillipv  V.  Homesteaders,  140 
la.  562.  118  N.*W.  8S0;  Kelsey  r.  Co., 
131  la.  207,  108  N.  W.  221;  Phenix  Ins. 
Co.  V.  Stahl,  72  Kan.  578,  83  P.  614; 
State  L.  Ins.  Co.  r.  Johnson,  73  Kan. 
507,  85  P.  597;  Provident  Soo.  r.  With- 
ers, 132  Kv.  541,  110  S.  W.  350;  Good- 
ing V.  Ins.' Co.,  110  Me.  09,  85  A.  391; 
Williams  r.  Ins.  Co.  (^rd.),  89  A.  97; 
Crook  r.  Ins.  Co.,  112  Md.  26.8,  75  A. 
388;  Grisham  v.  Ins.  Co.,  130  Mo.  App. 
57,  109  S.  W.  96;  Dakan  r.  Ins.  Co., 
125  Mo.  App.  451,  102  S.  W.  634;  Col- 
lins r.  Ins.  Co.,  32  Mont.  329,  80  P. 
609;  I^uze  r.  Ins.  Co.,  74  X.  II,  334, 
68  A.  31;  Gleason  r.  Ins.  Co.,  73  X.  H. 
583,  6-4  A.  187;  Johnston  &  Collins  Co. 
f.  Davis,  142  N.  Y.  S.  475;  Langdon 
V.  Ins.  Co.,  116  App.  Div.  558,  101  N. 
Y.  S.  914;  Gardner  c.  Ins.  Co.,  163  N. 
C.  367.  79  S.  E.  806;  Hammel  v.  Ins. 
Co.,  4  O.  C.  C.  (N.  S.)  380;  Gish  r.  Ins. 
Co.,  16  Okla.  59,  87  P.  869;  Deming  1. 
Co.  r.  Ins.  Co.,  16  Okla.  1,  83  P.  918; 
Peters  t.  Ins.  Co.,  63  Or.  3.S2,  126  P. 
1005;  Johnson  r.  Stewart,  243  Pa.  485, 
90  A.  349;  Burt  r.  Burt,  218  Pa.  198, 
67  A.  210;  Kentucky  W.  Mfg.  Co.  r. 
Co.,  77  S.  C.  92,  57  S.  E.  676  (meaning 
of  "fully  insured");  Prince  r.  Ins. 
Co.,  77  S.  C.  187,  57  S.  E.  766;  McGrath 
r.  Ins.  Co.,  74  S.  C.  69,  54  S.  E.  218; 
Bowen  r.  Ins.  Co.,  20  S.  D.  103,  104 
N.  W.  1040  (binding  receipt);  Mut.  F. 
Ins.  Co.  r.  Turner,  115  Va.  631,  79  S. 
E.  1067;  Metro|>olitan  L.  Ins.  Co.  r. 
Hall,  104  Va.  572,  52  S.  E.  345;  Fer- 
guson r.  Ins.  Co.,  45  Wash.  209,  88  P. 
128;  Oliker  r.  Ins.  Co.  (W.  Va.),  78  S. 
E.  746;  Rief  r.  Co.,  131  Wis.  368,  ill 
N.  W.  .502.  See  vol.  9,  p.  322,  n.  24. 
Description  of  property. — Parol  evi- 
dt'iu'o  is  not  ailmissilijc  to  show  that 
tho  policy  was  not  intended  to  rover 
the  ]^roperty  plainly  descrilied  therein. 
Citizens'  ^fut.  Fire  Ins.  Co.  r.  Bri<lge 
Co.,  116  Md.  422,  82  A.  372. 

As  between  original  insurer  and  its  re- 
insurer liool<s  of  former  ii()t  ('onclusive 
of  good  standing  of  its  Tuemliers.  and 
under  Illinois  statute  reinsurer  is  liable 
to  all  members  in  such  standing  whether 
records  on  books  clear  or  not.  Bollcs 
V.  Assn.,  2:0  111.  400,  77  X.  E.  198. 


take  in  latter.  ArnoM  r.  Ins.  Co.,  116 
App.   Div.  60,   101    X.  Y.  S.   132. 

Mistake  not  shown. — Arkansas,  ete.  Ins. 
Co.  r.  Withain,  s2  Ark.  226,  101  S.  W. 
721. 

5(^9-26  Declarations  of  Insured  prov- 
able after  death  to  show  alterations  in 
application,  and  as  to  whether  delivery 
of  poliev  absolute  or  conditional.  Rav- 
burn    r.*  Co.,    141    X.   C.    425,   54  S.    E. 

Mistake   in  giving  date  in  application 
mav  be  shown.     Madden  r.  Ins.  Co.,  70 
S.  C.  295.  49  S.   E.  S."). 
509-27    Receipt   for   premiimi. — Huf- 
faker's    Exr.    r.    Ins.   Co.    (Kv.),   156   S. 

w.  io:is. 

"Even  though  plaintiflf  can  resort  to 
secondary  evidence  to  prove  the  light- 
ning clause  was  attacheil  to  the  jiolicy, 
this  must  be  the  best  attainable.  Though 
the  rule  seems  to  be  laid  down  broadly 
in  England  that  there  are  no  degrees 
in  secondary  evidence,  the  current  of 
authority  is  otherwise  in  this  country. 
Harvey  v.  Thorj-e,  28  Ala.  250.  260.  6,5 
Am.  Dee.  344;  Cornett  r.  Willianis.  20 
Wall.  226,  246,  22  L.  ed.  2.">4;  Wil.^on 
r.  South  Park  Commissioners,  70  111. 
46.  And  this  court  seems  to  bo  com- 
mitted  to  the  American  doctrine.  Con- 
ger r.  Converse,  9  Iowa  5.54;  Higgins 
r.  Reed,  S  Iowa  298,  74  Am.  De*-.  305; 
Zaleskv  r.  Ins.  Co.,  102  Iowa  512.  70 
X.  W.'lS7,  71  X.  W.  433."  Cummins 
r.  Ins.  Co.,  153  la.  579,  134  X.  W.  79. 
510-28  Miller  r.  Ins.  Co.,  202  Fed. 
442,  120  C.  C.  A.  548;  Osterhou.lt  r. 
Ins.  Co.,  136  App.  Div.  123,  120  X.  V. 
S.  641;  State  Mut.  L.  Co.  v.  Ballard 
(Tex.  Civ.),  122  S.  W.  267;  Xorris  r. 
Ins.  Co.,  52  Wash.  554,  100  P.  1(12.1.  Seo 
Prudential  Ins.  Co.  r.  Sullivan,  27  Ind. 
Api>.  30.  .10  X.  E.  S73;  Frost  r.  Ins.  Co., 
77  Vt.  407,  60  A.  <":^. 
Evidence  of  the  "rider"  not  attached 
to  poliev  admissible.  P.nlatine  Ins.  Co. 
r  Keho'e.  210  Mass.  426.  96  X.  E.  1099. 
510-29  See  Worthv  r.  Farmers'  Life 
Con..  139  On.  81.  76  S.  E.  ^-50. 
t511-30  Am.  C.  C<>.  r.  A.  Co..  118 
Fed.  77. 

r>  12-31  Xew  Amsterdam  C.  Co.  r. 
Co..  95  Ark.  140.  128  S.  W.  <!r>l ;  Georgia 
I.  &  C.  Co.  V.  Co.,  133  Ga.  326,  65  S. 
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E.  775;  Am.  Ins.  Co.  v  Meyers,  118 
111,  App,  484;  Aetna  Ins.  Co.  v.  Strout, 
16  Ind.  App.  160,  44  N.  E.  934;  Wol- 
verine L.  Co.  V.  Ins.  Co.,  145  Mich.  55S, 
108  N.  W.  1088.  See  Cal.  E.  Co.  v. 
Ins.  Co.,  23  Cal.  App.  611,  138  P.  960; 
Hazelton  v.  Ins.  Co.,  141  Wis.  639,  124 
N.   W.    1014, 

Condition  of  property  shown. — Harris 
r.  Ins.  Co.,  190  Mass.  361,  77  N.  E. 
493. 

512-33  Bowditch  v.  Soc,  193  Mass. 
■565,  79  N.  E.  788;  Aetna  Ins.  Co.  v. 
Brannon,  99  Tex.  391,  89  S.  W.  1057. 
513-34  A  life  policy  is  not  varied 
by  parol  evidence  showintj  it  was  not 
procured  for  insTired's  benefit  and  he 
did  not  pav  premiums.  Hinton  i".  Ins. 
Co.,  135  N."  C.  314,  47  S.  E.  474. 
513-35  Messenger  v.  Ins.  Co.,  47 
Colo.  448,  107  P.  643  ("in  yard"); 
Am.  Ins.  Co.  t\  Movers,  118  111.  App. 
484;  AVard  v.  Ins.  Co.,  80  Vt.  321,  67 
A.  821;  Prudential  Ins.  Co.  f.  Alley, 
104  Ya.  356,  51  S.  E.  812. 
Irsured  may  be  refjiured  to  produce 
books  for  examination  pursuant  to 
terms  of  indemnity  policy,  premium 
being  based  on  compensation  paid  em- 
ploves.  IT.  S.  C.  Co.  v.  Eobins,  108  App. 
niv.  361,  95  N.  Y.  S.  726. 
Evidence  of  the  basis  on  which  insured 
made  previous  claim  under  a  like  policy 
issued  by  insurer  is  immaterial  as  af- 
fecting construction  of  policy  sued 
upon.  Coutinental  C.  Co.  V.  Johnson, 
74  Kan.  129,  85  P.  545. 

513-36  Hartford,  etc.  Ins.  Co.  v. 
Brew.  Co.,  201  ,Fed.  617,  120  C.  C.  A. 
45;  Barker  r.  Ins.  Co.,  136  Mich.  626, 
99  N.  W.  866  (meaning  of  "winter- 
season"  as  applied  to  saw  mills); 
Slavik  V.  Soc,  59  Misc.  183,  110  N.  Y. 
S.  347;  Carson  v.  Ins.  Co.,  1  Pa.  Super. 
572  (meaning  of  "pulmonary"  dis- 
eases). 

Custom  must  be  pleaded  and  proof  of 
it  clear  and  harmonious.  Girard  L.  Ins. 
€o.  V.  Ins.  Co.,  13  Phila.  (Pa.)  90. 
513-37  United  States,  etc.  Co.  v. 
Hill  (Ala.  A])p.),  62  S.  954. 
Presumed  knowledge  of  insurer's  spe- 
cial agents  concerning  local  use  of 
terms  was  that  of  their  non-resident 
principal,  and  policy  written  with  ref- 
erence to  such  use  thereof.  Barker 
V.  Ins.  Co.,  136  Mich.  626,  99  N.  W.  S66. 
Well  known  custom  of  place  where 
contract  made  to  regard  "noon"  as 
twelve    o'clock    standard    time,    shown. 


Ecchester  G.  Ins.  Co.  v.  Co.,  27  Ky. 
L.  E.  1155,  87  S.  W.  1115. 
Ambiguity  in  "rider"  explained  hy 
shovidng  form  of  policy  usually  issued 
in  such  cases.  St.  Paul,  etc.  Ins.  Co. 
r.  Balfour,  168  Fed.  212,  93  C.  C.  A. 
498. 

Disregard  of  insurer's  rule  as  to  writ- 
ten application  for  reinstatement  may 
be  shown  if  insured  knew  of  it.  In- 
ability to  obtain  blanks  on  which  to 
make  application,  significant.  Louns- 
burv  V.  Knights,  128  App.  Div.  394,  112 
N.  Y.  S.   921. 

514-38  Kentucky  V.  M.  &  C.  Co.  v. 
Soc,  146  Fed.  695,  77  C.  C.  A.  121. 
Custom  of  insured  and  knowledge  of 
his  purpose  not  to  keep  safe  as  required 
may  be  shown  to  have  been  brought 
home  to  agent  at  time  policy  delivered 
and  before  premium  paid.  Eiley  V.  Ins. 
Co.,  117  Mo.  App.  229,  92  S.  W.  1147. 
Admissible  only  on  question  of  prepay- 
ment of  premiums.  Gresham  f.  Ins. 
Soc,  157  Ky.  402,  163  S.  W.  214. 
514-40  Pac  M.  L.  I.  Co.  v.  Shields 
(Ala.),  62  S.  71;  Ward  v.  Ins.  Co.,  SO 
Vt.  321,  67  A.  821  (part  of  application 
inadmissible  if  balance  unaccounted 
for): 

Where  the  policy  is  not  offered  in  evi- 
dence and  there  is  no  proof  of  its  con- 
tents there  can  be  no  recovery.  Fidel- 
itv,  etc.  Ins.  Co.  v.  Sadau  (Tex.  Civ.), 
159  S.  W.  137. 

By-laws  of  insurer,  not  mentioned  in 
policy,  are  inadmissible.  Masonic  Life 
Assn.  V.  Eobinson,  149  Ky.  80,  147  S. 
W.  882. 

Former  policy  admissible  if  renewal 
lost,  only  difference  being  as  to  dates. 
Edgefield  Mfg.  Co.  v.  Co.,  78  S.  C.  73, 
58  S.  E.  969. 

Copy  of  policy  admissible  if  insurer 
fails  to  produce  original  or  one  which 
could  be  shown  to  be  such.  Carr  v. 
Ins.  Co.,  115  App.  Div.  755,  101  K  Y. 
S.  158. 

Notice  to  produce  policy  must  be  given 
by  insurer  if  it  desires  to  use  it  to 
prove  violations  of  conditions  subse- 
quent. Thomj^son  V.  Ins.  Co.,  77  S.  C. 
294,  57  S.  E.  848. 

Conflict  between  application  and  policy 
resolved  in  accordance  with  latter.  Tatt> 
V.  Ins.  Co.,  133  Mo.  App.  584,  113  S. 
W.  659:  Harr  v.  Nobles,  78  Neb.  175, 
110  N.  W.  713,  appr.  Goodwin  v.  Soc, 
97  la.  226,  66  N.  W.  157,  59  Am.  St. 
411,  32  L.  E.  A.  473. 
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Policy  admissible. —  Wheutoii  r.  Ins.  Co., 

20    S.    J),    (ij,     l!i[     N.    \V.    S';il. 

By-laws  of  benefit  society,  if  jtart  of 
contract,  may  be  oH'oied  by  either 
party.  Havdcn  v.  Ins.  Co.,  136  Fed. 
285.  GO  C.  r.  A.  423. 
Policy  and  proofs  constitute  a  prima 
faiie  case  of  existence  of  contract. 
Holbir;  V.  Ina.  Co.,  120  III.  Api>.  58. 
They  do  not  make  such  a  case  as  to 
anioiint  of  loss.  Lancashire  Ins.  Co.  v. 
Lyon,  124  111.  App.  if»l.  In  connection 
•with  a<liiiission  in  answer  concerning: 
date  of  death  they  make  a  prima  facie 
case.  'I'ha.xton  v.  Ins.  Co.,  143  N.  C.  33, 
5.3  S.  E.  419. 

Certificate    showinpr    riphts    of    insured 
in    reserve    fund,    admissiUle.      Petite    c. 
ins.  Co.,  142  la.  265,  120  N.  W.  642. 
f»  14-41     Fraternal  L.  Assn.  r.  Evans, 
140  Oa.  2S4,  78  S.  E.  915;  Independent 
L.  L  Co.  V.  Rider,  150  Kv.  505,  150  S. 
W.    649.      See    Continental    C.    Co.     r. 
Owen,  38  Okla.  107,  131  P.  1084. 
515-42     Tackman  r.  Brotherhood,  132 
la.  G4,  106  X.  W.  350;  Keeton   r.  Nat. 
Union  (Mo.  App.),  165  S.  W.  1107. 
515-13     Ellis  r.  Ins.  Co..  228  Pa.  230, 
77  A.  460;   Fidelity  T.  &■■  T.  Co.  r.  Ins. 
Co.,  213  Pa.  415,  63  A.  51. 
515-44     Fraternal  L.  Assn.  r.  Evans, 
140  Ga.  284,  78  S.  E.  915;  Bush   r.  Ins. 
Co.   (\V.  Va.).  81   S.  E.  984;   Bowvcr  r. 
C.   Co.    (W.  Va.),   78  S.   E.   lOOO.     See 
Eminent  Household  v.  Prater,  37  Okla. 
568,  133  P.  48. 

515-45  Wheelock  v.  Ins.  Oo.,  115 
Minn.  177,  131  N.  w!  1081.  See  Dem- 
in.ir  r.  Ins.  Co.,  169  111.  App.  96. 
By-laws,  if  not  made  part  of  contract, 
inadmissible  as  ajiainst  provisions  in 
latter.  Younp  v.  Assn.,  126  Mo.  Apji. 
325,  103  S.  W.  557  (reinsurer's  by- 
laws) ;  Gleason  r.  Ins.  Co.,  73  X.  FT. 
5S3.  64  A.  187;  Brufrer  r.  Ins.  Co.,  129 
"Wis.  LNl.  100  X.  W.  !»5. 
Constitution  of  benefit  society  is  best 
evidence  of  its  jirovisions.  Masons' 
etc.  .^san.  r.  Brockman,  20  Ind.  Ajip. 
206.  50   N.   E.  493. 

Records  of  mutual  company. — Sup. 
Council  r.  Haas.  116  111.  Aj'p.  5^7;  Hup. 
lev  r.  Grand  Lodge,  131  111.  498,  22  N. 
E.  4^7. 

Application  is  best  evidence  of  disclos- 
ures made  to  phvsicirin.  Tavlor  r. 
Woodmen,  42  Wnsli.  304.  84  P.  867. 
Copy  of  application. — Bruper  r.  Ins. 
Co..  129  Wis.  2S1,  109  X.  W.  95.  Must 
be  authenticated.     Aetna  L.  Ins.  Co.  r. 


Duparquet,  53  Misc.  581,  103  X.  Y.  S. 
800. 

Becital  in  policy  property  insured  is 
jiart  of  realty,  prima  facie  evi<lence. 
Co  operative  Ins.  Assn.  r.  Ilubbs,  53 
Tex.  Civ.  68,  115  S.  W.  670. 

515-46  An  indorsement  on  applica- 
tion of  tho  examiiiinp  ph.vsician,  he 
beinp  aprent  of  insurance  company,  is 
ina<lmissib!e  and  not  binding  on  in- 
sured. Eminent  Household  r.  Prater, 
37  Okla.  568,  133  P.  48. 

515-47     Manhattan     L.    Ins.     Co.    r. 

Verneuille,  156  Ala.  592,  47  S.  72; 
Metrojiolitan  L.  Ins.  Co.  r.  Burch,  39 
App.  Cas.  (D.  C.)  397;  Southern  S. 
Ins.  Co.  V.  Herlihy,  138  Ky.  3.-9,  128 
S.  W.  91  (medical  examination  included 
if  part  of  application);   GrilTin   r.  Soc, 

119  Kv.  856,  84  S.  W.  1164;  Paquettc 
r.  Ins.  Co.,  193  Mass.  215,  79  X.  E. 
250;  Custer  v.  Assn.,  211  Pa.  257,  60  A. 
776. 

Under  Pennsylvania  statute  by  laws  or 
regulations  bearing  on  contract,  inad- 
missible if  unattached  to  policy. 
Mnwry  r.  Soc,  27  Pa.  Super.  390. 
Kentucky  statute. — Am.  Onild  r.  Wvatt, 
30  Kv.  L.  R.  632,  lOQ  S.  \V.  26(1;  Bank- 
ers F.  IT^nion  r.  Donahue,  33  Kv.  L.  B. 
196,  109  S.  W.  878. 

516-48  Metropolitan  Ins.  Co.  r.  Haw- 
kins. 31  App.  Cas.  (D.  C.)  493;  Bier- 
mann  r.  Ins.  Co.,  142  la.  341.  120  X.  W. 
963;   Sovereign   Camp  r.  Salmon   (Kv.), 

120  S.  W.  358  (immaterial  insured 
waived  statute);  Greiner  v.  Ins.  Co.,  40 
Pa.  Super.  387. 

Oral  evidence  of  statements  in  appli* 
cation,  inadmissiMe.  Fidditv  T.  i:  T. 
Co.  r.  Ins.  Co.,  213  Pa.  415.  63  A.  51; 
Southern  S.  Ins.  Co.  r.  Herlihv,  138  Ky. 
359,   12'^   S.   W.  91. 

No  presumption  ]iolicy  ami  application 
were  att.nlied  if  detached  when  of- 
fered. Mahon  r.  Ins.  Co.,  144  Pa.  409, 
22  A.  876. 

Compliance  with  statute  onnnnt  be 
shown  liy  proof  of  insurer's  custom  in 
nttacliing  papers  and  that  policy  boro 
evidence  of  having  had  application  at- 
tached; ojdnion  evidence  on  last  i^oint, 
incompetent.  Custer  r.  Assn.,  211  Pa. 
257,  60  A.  776. 

Breach  of  conditions  or  warranties  in 
]>olicy  niav  be  j^roved  thmiph  appli- 
cation not  attached.  Kirkjiatrick  r. 
Co..  139  la.  370.  115  X.  W.  1107,  19 
L.   R.   A.    (X.  S.)    102;    Barker   f.   Ins. 
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Co.,  188  Mass.  542,  74  N.  E.  945,  74 
N.  E.  495. 

Iowa  statute,  if  not  complied  with, 
makes  policv  sole  evidence.  Eauen  r. 
Ins.  Co.,  129  Ta.  725,  106  N.  W.  198. 
"Application"  includes  all  statements 
in  the  paper  so  denominated,  except  re- 
port of  medical  examiner,  considered 
necessary  to  form  basis  of  contract. 
Paquette  r.  Tns.  Co.,  193  Mass.  215,  79 
N.  E.  250.  If  all  material  portions  of 
paper  designated  as  "proposal"  are 
embodied  in  application,  except  desig- 
nation of  beneficiary,  application  is  ad- 
missible. Langdeau  v.  Ins.  Co.,  194 
Mass.  56,  80  N.  E.  452.  Supplemental 
application  must  be  attached  to  or  en- 
dorsed on  policy,  otherwise  original  not 
admissible.  Fisher  r.  Assn.,  188  Pa. 
1,  41  A.  467.  "Writings  to  secure  fi- 
delity bonds  are  within  statutes.  U. 
S.  &'G.  Co.  V.  Co.,  148  Fed.  353,  78  C. 
C.  A.  345. 

Scope  of  statute. — Hews  v.  Soe.,  143 
Fed.  850,  74  C.  C.  A.  676;  Holden  v. 
Ins.  Co.,  191  Mass.  153,  77  N.  E.  309; 
Prudential  Ins.  Co.  v.  Alley,  104  Va. 
356,  51  S.  E.  812.  Does  not  exclude 
premium  receipt  and  application  if  no 
policy  issued.  C.  Ins.  Co.  v.  Davis,  136 
Ky.  339,  124  S.  W.  345. 
Slight  discrepancies  between  copy  and 
original  will  not  affect  admissibility  of 
former.  Knapp  v.  Brotherhood,  139  la. 
136,  117  N.  W.  298. 
Unattached  application  admissible  as 
between  insured  and  stranger  to  policy. 
Knowles  r.  Knowles,  205  Mass.  290, 
91   N.  E.  213. 

Defense  of  fraudulent  conspiracy. — Pa- 
quette r.  Ins.  Co.,  193  Mass.  215,  79 
N.    E.    250. 

516-49  Mass.,  etc.  Co.  v.  Crenshaw 
(Ala.),  65  S.  65;  Mutual,  etc.  Ins.  Co. 
f.  Owen  (Ark.),  164  S.  W.  720;  Atlas 
F.  &  I.  Co.  V.  Malone,  99  Ark.  428,  138 
S.  W.  962;  Schwartz  V.  Neighbors,  12 
Cal.  App.  595,  108  P.  51;  Connecticut 
Fire  Ins.  Co.  v.  Co.,  50  Colo.  424,  116 
P.  154;  Diehl  v.  Ins.  Co.,  176  111.  App. 
462;  Johnson  V.  Foresters,  175  111.  App. 
554;  Milhim  v.  Ins.  Co.,  171  111.  App. 
262;  Court  of  Honor  v.  Clark,  125  111. 
App.  490;  Collins  v.  Foresters,  43  Ind. 
App.  549,  88  N.  E.  87;  Riermann  v. 
Ins.  Co.,  142  la.  341,  120  N.  W.  963; 
Eeserve,  etc.  Ins.  Co.  v.  Boreing  (Kv.), 
163  S.  W.  1085;  National  Council  etc. 
of  Security  v.  Wilson,  147  Ky.  293,  143 
S.  W.  1000;  Gardner  v.  Ins.  Co.,  31  Ky. 
L.  R.  89,  101  S.  W.  908;   Metropolitan 


Ins.  Co.  Co.  r.  Ford,  31  Ky.  L.  R,  513, 
102  S.  W.  876  (rejection  of  applica- 
tion for  other  insurance) ;  Harris  V. 
Ins.  Co.,  190  Mass.  361,  77  N.  E.  493; 
Murphy  v.  Ins.  Co.,  106  Minn.  112,  118 
N.  W.  355;  Roedel  v.  Ins.  Co.,  176  Mo. 
App.  584,  160  S.  W.  44;  Bailey  v.  Ins. 
Co.,  166  Mo.  App.  583,  149  S.  W.  1169; 
Winn  V.  Woodmen,  138  Mo.  App.  701, 
119  S.  W.  536  (proof  must  be  strict); 
Higgens  v.  Nobles,  83  Neb.  504,  120 
N.  W.  137;  Samaha  v.  Ins.  Co.,  84  N. 
J.  L.  731,  87  A.  442;  Peck  r.  Ins.  Co., 
91  App.  Div.  597,  87  N.  Y.  S.  210,  181 
N.  Y.  585,  74  N.  E,  1122  (no  opinion); 
Nat.  Union  v.  Kelley  (Okla.),  140  P. 
1157;  Owen  V.  S.  Co.,  38  Okla.  123,  131 
P.  1091;  Francis  r.  Ins.  Co.,  55  Or.  280, 
106  P.  323;  Am.  Nat.  Ins.  Co.  v.  Faw- 
cett  (Tex.  Civ.),  162  S.  W.  10;  Dela- 
ware Ins.  Co.  v.  Hill  (Tex.  Civ.),  127 
S.  W.  283;  Schofield  v.  Ins.  Co.,  79  Vt. 
161,  64  A.  1107;  Metropolitan  Ins.  Co. 
V.  De  Vault,  109  Va.  392,  63  S.  E.  982; 
Goldman  v.  Co.,  125  Wis.  390,  104  N. 
W.  80  (employer's  indemnity  risk). 
Warranties  deemed  representations,— 
Continental  C.  Co.  v.  Owen,  38  Okla. 
107,  131   P.  1084. 

But  when  the  falsity  of  the  representa- 
tion is  shown  the  burden  should  rest 
on  plaintiff  to  show  the  insurance  com- 
pany knew  otherwise.  Little  V.  Ins. 
Co.,' 150  Ky.  35,  149  S.  W.  1112. 
Burden  not  shifted  by  admissions  of 
fact  made  in  course  of  trial  under 
statute  giving  right  to  open  and  close 
to  party  against  whom  judgment 
would  go  if  no  evidence  offered.  Pala- 
tine Ins.  Co.  V.  Co.,  13  N.  M.  241,  82 
P.  363. 

Insurer  must  establish  facts  showing 
policy  void  because  in  contravention 
of  statute  forbidding  rebates.  Mc- 
Naughton  v.  Ins.  Co.,  140  Wis.  214,  122 
N.   W.    764. 

"When     appellee     had     alleged     and       M\ 
proven    the    issuance    and    delivery    of        ^| 
the   policy   to   him   by   appellant   for  a 
valuable  consideration  paid  by  appellee, 
the  destruction  by  fire  of  the  property, 
his    ownership   thereof   at    the    time   of 
the  issuance  of  the  policy  and  at  the        JB 
time   of  the  fire,  and   its  value  at  the        S 
time    of    its    destruction,    that    he    had 
made  the  proofs  of  loss  and  demanded 
payment  and  the  refusal  to  pay  by  ap- 
pellant,  appellee  had   made  a   case  en- 
titling him  to  recover;   and,  if  any  of 
the     terms     of    the     policy    had    been 
breached  by  appellee  which  would  de- 


1100 


IXSUILiXCE 


Vol.  7 


prive  him  of  his  ri;,'ht  to  recover,  the 
burden  of  so  allcping  anil  proving  was 
on  appellant.  Alamo  Fire  Insurance 
Company  r.  Hill,  3G  S.  W.  102;  Alle- 
mania  Fire  Insurance  Company  i'.  Fred 
et  al.,  11  Tex.  Civ.  Aj.p.  311.  32  S. 
W.  243;  Sullivan  r.  Hartford  Fire  In- 
suranf-e  Company,  34  S.  W.  999."' 
Northern  Assur.  Co.  r.  Applegate  (Tex. 
Civ.),  115  S.  W.  29o. 

519-5(>  Independent  T.  Co.  r.  Ins. 
Oflice,  173  Fed.  5(i4;  Nabors  v.  Ins. 
Co.,  84  Ark.  1S4,  105  S.  W.  92;  Haugh- 
ton  V.  Ins.  Co..  165  Ind.  32,  73  N.  E. 
592;  Scott  r.  Ins.  Co.,  56  Misc.  543, 
107  N.  Y.  S.  124;  Hueatess  v.  Ins.  Co., 
88  S.  C.  31,  70  S.  K.  403;  Schofiold  r. 
Ins.  Co.,  79  Vt.  161,  64  A.  1107;  Roch- 
ester C!.  luH.  Co.  c.  Assn.,  107  Va.  70l, 
60  S.  E.  93;  Ferrandini  v.  Assn.,  151 
Wrish.  412.  UO   V.  6. 

While  proof  of  habits  of  insured  might 
be  admissible  if  confined  to  period  im- 
mediately, succeeding  date  of  applica- 
tion they  are  not  aclmissible  if  remote 
where  defendant  relied  on  misrepresent- 
ations as  to  use  of  intoxicants.  IJrother- 
hood.  etc.  r.  Cole,  IDS  Ark.  527.  158  S 
W.    1.-..'?. 

Under  statutes. — Mutual  L.  Ins.  Co.  v. 
Mullan,  107  Md.  457,  59  A.  385;  North 
Am.  A.  T.  Co.  r.  Sickles,  2  O.  C.  C. 
(N.   S.)    222. 

520-51     Kentucky  V.  M.  &  C.  Co.  P. 
Soc,    1  JG    Fed.    695,    77    C.    C.    A.    121; 
Vincent   r.   Assn.,  77   Conn.   281,  58   A. 
963;     Metropolitan     Life     Ins.     Co.     r. 
Wolford,    49    Ind.    App.    392.    97    N.    E. 
444;   Johnson   r.  Ins.  Co.,  120   Mo.  App. 
80,  96  S.  W.  697;   Mohr  v.  Ins.  Co.,  32 
R.  T.  177,  78  A.  554. 
Effect  of  statute. — Rarker   r.   Ins.   Co., 
19S   Mass.  375.  S4   N.   K.    190. 
Order   of  proof. — Vincent   r.    Assn.,    77 
Conn.    2^1,    5S    A.    963,    dist.    Hcnnessy 
r.   Ins.   Co.,   74   Conn.   699,  52   A.   ll'O. 
Presumption  statements  in   application 
are  prima  facie  true  has  no  other  e(T(vt 
tlian   to  make  it   instirer's  duty  to  pro- 
C(>cd    with    evidence    of    their    untruth- 
fulness;   it  is  not   to   be   regardcil    with 
the   evidence   in    final   determination    of 
issues.     Vincent  r.  Assn..  77  Conn.  281, 
58  A.  963.    Contra,  Tackmnn  r.  Brother- 
hon,l,  132  la.  64,  106  N.  W.  350. 
520-r»2     Roedel   r.   Ins.   Co.,   176   Mo. 
App.  5S4,  160  S.  W.  44. 
521-«>5     A.ium  Ooolnm.  Ilosscn  &  Co. 
r.    Ins.    Co.,    (1901)    App.    Cas.    (f^ng.) 
362. 
521-37     Arkansas   M.    L.    Ins.   Co.   r. 


Stuckney,  85  Ark.  33,  106  S.  W.  203; 
Denver  L.  Ins.  Co.  r.  Crane,  19  Colo. 
App.  191,  73  P.  875  (representations 
in  application  being  set  up  and  relie<l 
upon  in  answOT) ;  Gate  City  F.  Ins.  Co. 
r.  Thornton,  5  Ga.  App.  585,  63  S.  E. 
638;  Sinclair  v.  Co.,  132  la.  54?»,  107  N. 
W.  1S4  (fidelity  bond);  Brotberhoo<l 
of  Printers  D.  i  V.  r.  Harton,  46  Ind. 
j  App.  160,  92  N.  E.  64;  Barker  r.  Ins. 
I  Co.,  136  Mich.  626,  99  N.  \V.  866;  Kce 
I  ton  f.  Nat.  Union  (.Mo.  App.),  163  S. 
W.  1107;  Hugucnin  r.  C.  Co.,  94  S.  C. 
138.  77  8.  E.  751;  Madden  r.  Ins.  Co., 
70  S.  C.  295,  49  S.  E.  855;  First  Nat. 
Bk.  r.  Gleland,  36  Tex.  Civ.  478,  82  S. 
W.  337  (must  show  fire  occurred  when 
iron  safe  clause  required  books  to  be 
kept  in  safe);  Norwii-h  Soc.  c.  Cheanev 
(Tex.  Civ.),  128  S.  W.  1163;  Port 
Blakelv  Co.  r.  Ins.  Co.,  50  Wash.  657, 
97  P.  781;  Denover  r.  Ace.  Co.,  145 
Wis.  450.  130  N.  W.  475. 
"It  is  no  part  of  an  insured's  duty  to 
negative  a  condition  subsequent.  The 
authorities  are  practically  agreed  in 
holiling  that  the  burtlen  of  proving  the 
fraud  is  on  the  insurer."  Benanti  r. 
Ins.  Co.,  86   Conn.   15,  84  A.  109. 

522-58     Mahonev  r.  Ins.  Co.,  3  O.  N. 

P.    (y.  S.)    246. 

"Because  of  the  practical  inconven- 
ience of  compelling  proof  of  all  of  the 
comlitions  precedent  in  a  policy  of  in- 
surance the  idaintifT  un<ler  our  rule 
may.  upon  proof  of  his  interest,  the  Is- 
suance of  the  ]iolicy  to  him.  the  loss  and 
compliance  with  the  i>roofs  of  loss,  rest 
upon  the  legal  presumption  that  these 
coTiditions  are  jirima  facie  established 
and  tho  case  made  out.  Thereupon  the 
defendant  may  offer  its  proof  of  tho 
several  breaches  which  it  may  have 
pleaded,  and  these  the  plaintiff  may 
in  turn  rebut.  This  burilen  of  proof 
never  shifts.  Upon  the  whole  evidence 
it  is  where  it  was  at  the  beginning, 
upon  the  plaintiff,  to  prove  his  rompli 
ance  with  the  terms  and  conditions  pre- 
cedent of  the  policy."  Benanti  f.  Ins. 
Co..  ^il  Conn.  15.  84  A.  109. 
522-61  Fi.lelitv  &  D.  Co.  r.  Co..  45 
Colo.  443.  103  P.  3S3;  Kinnev  r.  Ins. 
3oc.  (la.),  141  N.  W.  70«;  Adams  r. 
Ins.  Co..  135  la.  299,  112  N.  W.  651; 
Roseberrv  r.  Assn..  142  Mo.  App.  5o2, 
121  S.  W.  785;  Silver  r.  Assur.  Corp.. 
61  Wash.  593.  112  P.  666. 
523-63  Contra,  Cone  r.  Tns.  (^.,  139 
Ta.  2i'".  117  N.  W.  307.  statute. 
523-6  1     Cone  r.  Ins.  Co.,  supra. 
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523-66  Insured  must  show  the  viola- 
tion of  terms  of  policy  did  not  contri- 
bute to  the  loss.  Krell  v.  Ins.  Co.,  127 
la.  74S,  104  N.  W.  364,  statute. 
523-67  Fra-nldin  L.  Ins.  Co.  v.  Mc- 
Afee, 28  Ky.  L.  E.  676,  90  S.  W.  216; 
Shoemaker  v.  Co.,  75  Neb.  587,  106  N. 
W.  316;  Bowen  r.  Ins.  Co.,  20  S.  D.  103, 
104  N.  W.  1040. 

524-68  Fidelitv  Mut.  Ins.  Co.  t. 
Click,  93  Ark,  162,  124  S.  W.  764;  Mut- 
ual I.  Ins.  Co.  v.  Perkins,  81  Ark.  87, 
98  S.  W,  709;  Globe  Mut.  L.  Ins.  Co.  v. 
Meyer,  118  111.  App.  155;  Gibson  f.  Ins. 
Co.  (Mo.  App.),  168  S.  W.  818;  Cau- 
then  V.  Ins.  Co.,  80  S.  C.  264,  61  S.  E. 
428.  See  Helbig  v.  Ins.  Co.,  120  111. 
App.  58;  Lakka  r.  Brotherhood  (la.), 
143  N.  W.  513;  Boulware  v.  Ins.  Co., 
176  Mo.  App.  593,  159  S.  W.  761. 
Conclusive  evidence  under  code  so  as 
to  make  policy  binding,  and  evidence 
that  payment  was  by  note  and  the 
lapse  of  policy  by  non-payment  under 
another  provision  cannot  be  shown. 
Noble  V.  Ins.  Co.  (S.  D.),  146  N.  W. 
606. 

Receipt  may  be  contradicted  by  parol 
evidence.  Gruen  v.  Ins.  Co.,  169  Mo. 
App.  161,  152  S,  W.  407. 
Receipt  for  any  premium  subsequent  to 
first  is  prima  facie  evidence  of  pay- 
ment of  previous  premiums.  Hanson 
v.  Ins.  Co.,  78  Neb.  421,  113  N.  W.  114. 
Sworn  denial  of  execution  of  receipt 
because  of  lack  of  authority  of  offi- 
cer to  sign  it  when  it  was  executed 
does  not  render  receipt  inadmissible. 
United  Moderns  v.  Pistole,  38  Tex.  Civ. 
422,  86  S.  W.  377. 

Presumption  credit  was  extended 
arises  from  delivery  of  policy  ac- 
knowledging receipt  of  premium  if  pay- 
ment not  demanded.  Cauthen  v.  Ins. 
Co.,  80  S.  C.  264,  61  S.  E.  428;  Eaulet 
V.  Ins.  Co.,  157  Cal.  213,  107  P.  292. 
Is  conclusive  under  statute  so  far  as  to 
preclude  insurer  from  denying  effect- 
iveness of  policy.  Peever  M.  Co.  v. 
Assn.,  23  S.  D.  1,  119  N.  W.  1008. 
524-69  Note  or  due  bill  attached  to 
policy  and  bearing  its  date  is  admis- 
sible as  part  of  contract  to  show  credit 
given.  Globe  Mut.  L.  I.  Co.  v.  Meyer, 
118   111.    App.    155. 

524-70  Securitv  Ins.  Co.  v.  Kleutsch, 
169  Fed.  104,  95 'C.  C.  A.  432;  Grand 
Lodge  V.  Whithead,  87  Ark.  115,  112 
S.  W.  199;  Supreme  Council  v.  Haas, 
116  111.  App.  587;  Sovereign  Camp  v. 
Cox  (Ind.  App.),  76  N.  E.  888;  Wait  v. 


Workers,  140  la.  648,  119  N.  W.  72; 
Kidder  v.  Commandery,  192  ISIass.  326, 
78  N.  E.  469;  Strand  v.  Loyal  Am.,  122 
Minn.  118,  142  N.  W.  10;  Keeton  v. 
Nat.  Union  (Mo.  App.),  165  S.  W.  1107; 
Bange  v.  Supreme  Council  (Mo.  App.), 
161  S.  W.  652;  Burchard  f.  Assn.,  139 
Mo.  App.  606,  123  S.  W.  973;  Gruwell 
V.  Council,  126  Mo.  App.  496,  104  S.  W. 
884  (identical  clause  of  contract  pleaded 
as  ground  of  forfeiture  must  be 
shown) ;  Kinney  v.  Yeoman,  15  N.  D. 
21,  106  N.  W.  44;  Patton  v.  Women, 
etc.,  65  Or.  33,  131  P.  521;  Olympia  B. 
Co.  r.  Assn.,  53  Wash.  16,  101  P.  371 
(and  it  was  past  due). 
See  Berryhill  v.  Supreme  Tribe,  167  Mo. 
App.  530,  152  S.  W.  93. 
Evidence  of  note  given  in  partial  pay- 
ment of  premium  and  never  paid  is  ad- 
missible on  part  of  defendant.  Stephen- 
son v.  Ins.  Co.,  139  Ga.  82,  76  S.  E. 
592;  Sexton  r.  Ins.  Co.,  160  N.  C.  597, 
76  S.  E.  535. 

Weight  of  evidence. — Stand  r.  Greiss- 
man,  91  N.  Y.  S.  278. 
Uncancelled  receipt  in  insurer's  posses- 
sion for  premium  which  matured  prior 
to  death  of  insured  does  not  justify 
setting  aside  verdict.  Hanson  v.  Ins. 
Co.,   supra. 

Payment  of  waiver  may  be  inferred 
by  failure  to  repudiate  contract  gr  rec- 
ognize it.  Mauck  v.  Ins.  Co.,  4  Penne. 
(Del.)  325,  54  A.  952. 
525-71  Locomotive  Eng.,  etc.  Assn. 
V.  Bobo,  8  Ga.  App.  149,  68  S.  E.  842; 
Supreme  Council  v.  Haas,  116  111.  App. 
587;  Johnson  v.  Ins.  Co.,  166  Mo.  App. 
261,  148  S.  W.  631;  Burchard  v.  Assn., 
139  Mo.  App.  606,  123  -S.  W.  973  (tech- 
nical compliance  with  rules  required) ; 
Kinney  v.  Yeomen,  15  N.  D.  21,  106 
N.  W.  44;  Moore  v.  Everitt,  20  Pa. 
Super.  13. 

Insurer's    assessment    book. — Moore   v. 
Eohrbacker,  30  Pa.  Super.  568. 
Evidence  of  making    and    payment    of 
previous     assessments,     competent     to 
show  course  of  dealing  and  meaning  of 
contract.     Moore  r.  Eohrbacker,  supra.       ■ 
Insurer  must  show  existence  of  emer-       « 
gency  authorizing  it  to  increase  assess- 
ments.    Hicks  V.  Assn.,  117  Tenn.  203, 
96  S.  W.  962. 

526-72  Supreme  Council  -v.  Haas,  116 
111.  App.  587;  Auspitz  v.  Soc,  62  Misc. 
469,  115  N.  Y.  S.  109;  Dufify  i\  Ins. 
Co.,  142  N.  C.  103,  55  S.  E.  79;  Van 
Etten  V.  Grand  Lodge,  72  N.  J.  L.  61, 
60  A    210.     See  Seely  t\  Ins.  Co.,  73 
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N.  II.  33f»,  01  A.  5So,  72  X.  H.  49,  55 
A.  425;  Reynolds  r.  Co.,  30  Pa.  Super. 
456. 

Application  of  guaranty  fund  to  prem- 
iums.— On  insuri'r's  failun'  to  prmlufe 
its  books  plaintiff  may  introilu<'C  such 
evidence  as  is  availnMe  to  show  condi- 
tion of  its  guaranty  fund  and  its  avail- 
ability to  meet  the  demands  of  his 
]>olicy.  Sworn  reports  of  insurer  to 
state  insurance  departments,  admis- 
sions of  its  oflicers,  ex]>ert  testimony 
and  mortality  tables  are  comjietent. 
Provident,  etc.  Soc.  V.  King,  21G  111. 
416,  75  N.  E.  166. 

By-law  making  certificate  of  officer 
conclusive  notice  mailed  is  void,  if  not 
rt'r|uiring  he  certify  of  his  knowledge. 
DutTv  r.  Ins.  Co.,  142  N.  C.  103,  .55 
S.   K.  79. 

Mutual  insurer's  indebtedness  to  in- 
sured in  excess  of  sum  due  from  him  on 
account  of  dues  and  arising  out  of  a 
loss  insured  against  may  be  shown  to 
defeat  claim  of  forfeiture.  Frieman 
r.  Ins.  Co.,  120  Mo.  App.  430.  07  8. 
W.  186. 

Notice  must  be  shown  to  have  been 
given  in  accordance  with  insurer's 
charter.  Non-receipt  of  it  is  some  evi- 
dence it  was  not  mailed.  ^liner  V.  Ins. 
Co.,  1.13  Mich.  594.  117  N.  W.  211. 
5!,i6-73  Sleight  r.  Council,  133  Ta. 
379.  107  N.  W.  1S3;  Kinnev  r.  Yeomen, 
15  X.  D.  21,  106  N.  W.  44  "(good  stand- 
ing alleged). 

Reinsurer  must  show  member  of  rein- 
sured com]>any  was  not  in  good  staml- 
ing  therein.  Brown  r.  Assn.,  224  III. 
576.  79  N.  E.  949;  RoUes  r.  Assn.,  220 
111.  400,  77  N.  E.  19.S  fstatute). 
Clear  Intention  to  enforce  a  forfeiture 
must  be  jiroved.  Lane  V.  Yeomen,  125 
Til.  .Aj.f).  406. 

Burden  of  proving  reinstatement  of 
member  is  on  his  beneficiarv.  Wood- 
men r.  Jackson,  80  Ark.  419i  97  S.  W. 
673;  Kennedy  r.  Fraternity.  36  Mont. 
325.  92  P.  971.  If  forfeiture  is  fol- 
lowed by  death  beneficiary  must  show 
facts  occurring  during  membershij> 
which  avoid  the  forfeiture.  Brother- 
hood r.  Dee,  101  Tex.  597,  111  S.  W. 
396. 

Entries  in  books. — United  Moderns  r. 
Pistole.  3S  T.x.  f'iv.  t22.  '^O  S.  W.  377. 
Right  of  foreign  Insurer. — Cm  well  r. 
Council,  126  Mo.  A].p.  496.  10}  S.  W. 
S'4;  lioval  Americans  r.  'NfcCLnnahan, 
50  Tex.  Civ.  256,  109  S.  W.  973. 
Burden   on  plaintiff  to  show  material 


changes  in  defendant's  by-laws  since 
his  certificate  issued.  United  Moderns 
r.  Rathbun,  104  Va.  736,  52  S.  E.  5J2. 
Insured  must  overcome  prima  facie  evi- 
dence resulting  from  act  of  insurer  in 
accordance  with  contract.  T'nderwood 
r.  Woodmen,  141  la.  240,  119  N.  W. 
610. 

527-74  National  F.  Ins.  Co.  r.  Co., 
119  111.  App.  67;  Cerman  M.  F.  Ins. 
Co.  r.  Weikel,  153  Ky.  28<<.  155  S.  W. 
373;  Richardson  v.  Ins.  Co.,  109  Me. 
117,    S2    A.    1005;    Ivanier    V.    Ins.    Co.. 

142  N.  C.  14,  54  S.  E.  7S6  (consent  of 
beneficiary  to  cancellation  of  policy 
must  be  shown");  Waters  t'.  Co.,  144  N. 
('.  663,  57   S.  E.  437. 

Evidence  insufficient  to  show  cancella- 
tion where  it  was  not  proved  that  the 
company  accepted  the  return  of  the 
policy.  Michigan  Mut.  Life  Ins.  Co.  r. 
Parker,  10  Ga.  App.  697,  73  8.  E. 
1096. 

527-75  Beneficiary  must  show  finan- 
cial condition  of  insured  justified  pay- 
ment of  premiums  in  excess  of  sum 
fixed  by  statute  limiting  amount  which 
may  be  annuall.v  expended  for  insur- 
ance and  proceeds  of  which  shall  not 
be  subject  to  creditors'  claim.  Red 
River  N.  Bk.  v.  PeBerry,  47  Tex.  Civ. 
96.  105  S.  W.  998. 

527-76  Supremo  Lodge  r.  Baker,  163 
Ala.  51 S,  50  S.  958  (one  vice  or  moral 
delinquency  cannot  bo  shown  to  prove 
existence  of  another  not  necessarily 
connected  with  it  as  cause  or  effect); 
Schwartz  i\  Neighbors,  12  Cal.  App. 
595,  108  P.  51;  Phoenix  Ins.  Co.  r. 
McAtee,  33  Ind.  App.  106,  70  N.  E. 
947;  Knapp  r.  Yeomen.  149  la.  137,  126 
N.  W.  336;  Fidelitv  >rut.  L.  Ins.  Co. 
r.  Mia7.7.a,  93  Miss.  18,  46  S.  817; 
Brock  r.  Ins.  Co.,  156  N.  C.  112,  72  S. 
E.  213. 

Intemperance. — Evans  r*.  Modern  Wood- 
men. 117  Mo.  App.  155.  129  S.  W.  485. 
Foreign  census  reports  inadmissible  to 
show  ago  if  api'iir'ntlv  unreliable. 
Maher  r.  Ins.  Co..  110  App.  Div.  723, 
96   X.   Y.  S.   496. 

Inciunbrance    on    property. — Smith     r. 
Ins.  Co..  21    S.   P.  433.  113   N.  W.  94. 
Insured's    health. — Perry    r.    Ins.    Co., 

143  Mich.  290.  106  N.  W.  860.  In- 
sured's knowledge  of  his  health  may 
bo  shown  by  proof  of  phvsirian's  stflte- 
ments  to  him.  Brvant  r.  Woodmen,  86 
Neb.  372.  125  N.  W.  621. 
Apprehension  of  incendiarism. — Con- 
trary to  declarations  prior  to  applica- 
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tion,  admissible.  Donley  v.  Ins.  Co., 
184  N.  Y.  107,  7&  N.  E.  914.  See  Wells 
V.  Ins.  Co.,  117  App.  Div.  346,  101  N. 
Y.   S.   1059. 

Insurer  bound  by  testimony  of  its  wit- 
ness to  effoet  another  policy  obtained 
bv  plaintiif  is  A'oid.  Xabors  v.  Ins.  Co., 
84  Ark.  184,  105  S.  W.  92. 
Evidence  of  over-valuation  of  property 
covered  by  open  policy,  immaterial  un- 
less risk  increased.  Ins.  Co.  l\  Osborn, 
26  Ind.  App.  88,  59  N.  E.  181. 
Non-medical  witnesses  may  testify  as 
to  healthy  appearance  of  insured  not- 
withstanding physicians  testified  he 
might  have  disease  alleged  and  be 
apparently  healthful.  Eondinella  v. 
Ins.  Co.,  24  Pa.  Super.  293;  Baldi  v. 
Ins.  Co.,  18  Pa.  Super.  599. 
Good  faith  of  insured  immaterial  as  to 
warranties. — Glidden  v.  Co.,  198  Mass. 
109,  84  N.  E.  143;  Perry  r.  Ins.  Co., 
143  IMich.  290,  106  N.  W.  860;  Collins 
f.  Ins.  Co.,  32  Mont.  329,  80  P.  609, 
1092;  Schofield  r.  Ins.  Co.,  79  Vt.  161, 
64  A.  1107.  But  see  Keiper  v.  Soc,  159 
Fed.  206. 

Occupation  of  insured. — Collins  v.   Ins. 
Co.,  32  Mont.  329,  80  P.  609. 
Materiality  of  warranty  cannot  be  af- 
fected by  evidence.     Collins  v.  Ins.  Co., 
supra. 

Insurer  not  precluded  from  showing 
transactions  with  deceased  by  usual 
statute.  Erickson  V.  Woodmen,  43 
Wash.  242,  86  P.  584. 
Intemperance. — 'Masons'  Union  L.  Assn. 
r.  Brockman,  26  Ind.  App.  182,  59  N. 
E.  401. 

Report  of  examining  physician  compe- 
tent on  question  of  insured's  health  at 
time  policv  issued.  Perry  v.  Ins.  Co., 
143  Mich.  "290,  106  N.  W.  860. 
Prior  application  to  another  insurer  ad- 
missible to  prove  falsity  of  warranty 
as  to  age.  Taylor  r.  A.  O.  U.  W.,  101 
Minn.  72,  111  K  W.  919. 
Sale  of  land  not  shown  by  copy  of  tax 
list  and  notice  of  sale.  Am.  Ins.  Co.  v. 
Dannehower,  89  Ark.  Ill,  115  S.  W. 
950. 

530-77  Walden  v.  Assn.,  89  Neb. 
546,  131  N.  W.  962;  Schofield  17.  Ins. 
Co.,  79  Vt.  161,  64  A.  1107;  Phila.  U. 
Agency  v.  Brown  (Tex.  Civ.),  151  S. 
W.  899  (other  insurance). 
Expert  opinion  of  physician  as  to 
health  of  assured.  Keatley  v.  Grand 
Fraternity,  2  Boyce  (Del.)  511,  82  A. 
294. 
Certificate    of    death. — Krapp    v.    Ins- 


Co.,  143  Mich.  369,  106  N.  W.  1107; 
Keefe  v.  Assn.,  37  App.  Div.  276,  55  N. 
Y.  S.  827.  Are  evidence  only  of  things 
required  to  be  stated.  McKinley  i. 
Ins.  Co.,  6  Misc.  9,  26  N.  Y.  S.  63. 
Evidence  insured's  negligence  caused 
loss  is  immaterial  in  action  on  fire 
policy.  German  Ins.  Co.  v.  Goodfriend, 
30  Ky.  L.  E.  218,  97  S.  W.  1098. 
Credit  for  premium.  —  Cauthen  v.  Ins. 
Co.,  80  S.  C.  264,  61  S.  E.  428. 
Non-expert  opinions  as  to  disease  of 
which  person  died,  competent.  Krapp 
V.  Ins.  Co.,  143  Mich.  369,  106  N.  W. 
1107.  But  comp,  Grattan  v.  Ins.  Co., 
80  N.  Y.  281. 

531-78  See  Netherlands  F.  Ins.  Co. 
V.  Barry,  103  App.  Div.  581,  93  N.  Y. 
S.   164. 

Evidence  insufficient  to  show  vested 
right  in  life  policy. — Baker  v.  Baker, 
110  App.  Div.  660,  97  N.  Y.  S.  455. 
Failure  to  return  unearned  premium 
may  be  testified  to  by  wife  of  insured. 
Hartford  Ins.  Co.  v.  Becton  (Tex.  Civ.), 
124  S.  W.  474. 

532-79  Provident,  etc.  Society  v. 
Whayne,  29  Ky.  L.  R.  160,  93  S.  W. 
1049;  Carson  v.  Ins.  Co.,  1  Pa.  Super. 
572. 

Under  statutes  a  substantial  compli- 
ance may  be  shown.  Security  Mut. 
Ins.  Co.  V.  Berry,  81  Ark.  92,  98  S.  W. 
693. 

532-81     National  F.  Ins.  Co.  V.  Dun- 
can, 44  Colo.  472,  98  P.  634. 
Intent   to    deceive. — Rochester    G.   Ins. 
Co.   V.  Schmidt,  151  Fed.  681;   Helm   v. 
Ins.  Co.,  132  la.  177,  109  N.  W.  605. 
532-82     Application     of     insured     to 
other  insurer.     Speiser  v.  Ins.  Co.,  119 
Wis.  530,  97  N.  W.  207. 
False    statements    by    insured,    about 
time  policy  applied  for  tend  to   prove 
general  plan  to  defraud.  Provident,  etc. 
Society  v.  Whayne,  29  Ky.  L.  E.  160, 
93  S.  W.  1049. 

534-85  Scott  V.  Ins.  Co.,  56  Mise 
545,  107  N.  Y.  S.  124.  See  Schwartz 
V.  Neighbors,  12  Cal.  App.  595,  108  P. 
51.  Illness  intermediate  medical  ex- 
amination and  delivery  of  policy  may 
be  shown,  latter  providing  it  should 
not  take  effect  unless  insured  in 
"sound  health"  on  its  date.  Packard 
V.  Ins.  Co.,  72  N.  H.  1,  54  A.  287. 
534-86  As  a  chronic  disease. — Met. 
Life  Ins.  Co.  v.  Hayslett,  111  Va.  107, 
68  S.  E.  256. 
Addiction  to  use  of  intoxicants  for  long 
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time  prior  to  the  application  may  be 
sliown,  as  may  jlca  of  guilty  to  drunk- 
enness.   LanfT'leau  v.  Ins.  Co.,  194  Mass. 

56,  SO  X.  E.  4.J2. 

Evidence  of  ill  health  at  the  time  of 
giviiij^  the  warranty.  Brashear  c. 
American  Patriots,  IGl  Mo.  App.  566, 
144  S.  W.  163. 

Remoteness. — Declarations  concerning 
health  six  or  seven  years  before  appli- 
cation, not  too  remote.  Hews  c.  Soc, 
M.T  Fo<\.  S.in.  74  C.  C.  A.  076. 

In  Iowa  a  statute  estops  insurer  by  its 
examiner's  report  from  settinj;  up  in- 
sured not  in  condition  of  health  re- 
quireil  by  policy  at  time  of  its  delivery. 
See  Roe  r.  Ins.  Assn..  137  la.  696,  115 
X.  W.  .-no,  17  L.  I?.  A.  ex.  P.I  1144. 
Evidence  as  to  appearance  of  a  person 
in  tlio  early  stape  of  Brif,'ht's  disease 
is  immaterial.  Metropolitan  L.  I.  Co. 
r.  Bet7..  44  Tex.  Civ.  ."7,  99  S.  W.  1140. 
Ability  to  attend  to  business  and  proof 
insured  did  attend  thereto  is  competent 
on  question  of  his  being  diseased  or  in 
need  of  medical  help.  Valentini  r. 
Ins.  Co.,  106  App.  Div.  487,  94  N.  Y. 
S.  758. 

531-87  Life  Ins.  Co.  v.  Hairston,  108 
Va.  '^?>2,  62  S.  E.  10.-7. 
"The  verdict  of  the  jury  was  to  the  ef- 
fect tliat  her  reproseiitatioiis  were  true, 
and  tliat  her  health  was  good.  The 
verdict  on  the  last  proposition  was  sus- 
tained by  substantial  evidence,  althougn 
the  preponderance  was  in  favor  of  the 
appellant.  Notwithstanding  evidence 
that  she  had  consumption  in  1904, 
there  was  much  evidence  to  show  she 
wag  in  good  health  in  1908,  when  she 
became  a  member  of  the  appellant  or- 
der." Cundiff  r.  Roval  Neiglibnrs,  etc., 
162  Mo.  App.  117,  in  S.  W.  128. 
BSo-SS  Nophsker  v.  Council,  215  Pa. 
631,  r,\  A.  788.  See  Murphy  v.  Ins. 
Co.,  205  Pa.  4J4.  55  A.  19. 
Report  of  insurer's  physician  competent 
on  question  of  insured's  health  at  time 
of  examination.  Perrv  r.  Ins.  Co.,  143 
Afi.di.  'Jiio,  106  X.  W."  «560. 
Rejection  by  fraternal  association,  not 
competent  to  show  mi.'<representation 
was  made  in  stating  no  apjdication  for 
insurance  had  been  re.iei-ted  by  any  j 
"companv. "  Lvon  r.  United  Moderns, 
1  I*'  Cal.  470.  83"  P.  801. 
Cau.se  for  rejection  of  insured's  ap- 
plication by  another  insurer  may  bo 
shewn  to  prove  h'.a  pood  fnith  in  giv- 
ing     negative     answer      to      "lucstion. 


Provident,  etc.  Society  c.   Whavne,   29 

Ky.  L.  R.   160,  93  S.  W.   KUO. 

Proof  of  rejection  of  application  by 
another  insurer  of  a  person  of  same 
name  as  in.surcd  must  be  accompanied 
by  proof  of  identitv.  Fidelity  T.  & 
T.  Co.  v.  Ins.  Co.,  213  Pa.  415,  63  A. 
51.  Identity  of  names  is  pregumptivo 
evidence  of  identitv  of  persons.  Spiegel 
r.  Ins.  Co.,  96  X.  Y.  S.  201. 

Insurer's  reputation  for  accepting 
members  regardless  of  health  and  in- 
sured's knowledge  thereof  may  be  prov- 
ed on  issue  as  to  materiality  of  a  rep- 
resentation. Home  Soc.  v.  Sbelton 
(Tex.  Civ.),  S5  S.  W.  320. 

Proof  of  liability  for  assessment  where 
policy  lost. — See  Moore  v.  Everitt,  20 
Pa.  .Super.  13. 

Local  custom  respecting  time  of  clos- 
ing stores  may  be  proved  to  show  com- 
pliance with  iron-safe  clause.  Capital 
F.  Tns.  Co.  r.  Kaufman,  91  Ark.  310, 
121  S.  W.  289. 
533-89     Denver  L.  Ins.  Co.  c.  Crane, 

19  Colo.  App.  191,  73  P.  875  (demand 
for  premium);  Ranta  r.  Tent,  97  Minn. 
454,  107  X.  W.  156  (of  physician  who 
investigated  cause  of  death);  Fames 
r.  Ins.  Co.,  134  Mo.  App.  331.  114  S. 
W,  85;  Bange  r.  Legion.  12S  Mo.  App. 
461,  105  S.  W.  1092  (otlicer's  knowledge 
of  address  of  members);  Wiphtman  C 
Lodpe,  121  Mo.  App.  252,  98  S.  W.  829; 
Exchange  Bk.  r.  Ins.  Co.,  109  Mo.  App. 
654,  S3  S.  W.  534  (answer  to  former 
action  on  poHcv);  I'addock-II.  T.  Co. 
r.  Ins  Co.,  11S"Mo.  App.  S.j,  93  S.  W. 
358  (seaworthiness);  Jacobv  r.  Ins. 
Co.,  10  Pa.  Super.  366;  I'lv'sses  Elgin 
B.  Co.  r.  Ins.  Co.,  20  Pa.  Super.  384; 
Fidelity  T.  &  T.  Co.  r.  Ins.  Co.,  213 
Pa.  415,  63  A.  51;  Wheaton  r.  Ins.  Co.. 

20  S.  D.  62,  104  X.  W.  8.50;  Aetna 
Ins.  Co.  V.  Brannon  (Tex.  Civ).  91  S. 
^Y.  614  (statement  poliry  "was  all 
ripht"  not  a  conclusion). 
Admissions. — Providence,  etc.  Sociotv  r. 
Kinp.  216  III.  416.  75  X.  E.  166;  Xa- 
tional  Council  r.  Dillon.  212  III.  320.  72 
X.  E.  367.  By  co<lefendant9.  not  bind- 
ing. Herzog  v.  Ins.  Co.,  36  Wash.  611, 
79   P.   287. 

Delivery  of  policy  by  agent  charged 
with  ascertainiup  whether  in.iurp<l  in 
good  health,  and  after  inquiry,  af- 
firmative evidence.  Lee  r.  Ins.  Co.,  203 
Mass.  29:).  <;9  X.  F.  .'29. 
Report  filed  by  insurer,  competent  to 
show  its  financial   condition.      King  c. 
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Ins.  Co.,  133  Mo.  App.  612,  114  S.  W. 
63. 

535-90  Woodmen  v.  Jackson,  SO  Ark. 
419,  97  S.  W.  673;  Smith  v.  Ins.  Co., 
200  Mass.  50,  85  N.  E.  841;  Bruger  v. 
Ins.  Co.,  129  Wis.  281,  109  N.  W.  95 
(not  conclusive  though  unqualified). 
Fraternal  and  "Old  Line  Policies"  dis- 
tinguished as  to  admission  of  declara- 
tions by  the  insured.  Libre  v.  Brother- 
hood, 168  Til.  App.  328. 
Declarations  of  insured-  as  evidence 
against  beneficiary.  Knights  of  Mac- 
cabees V.  Shields,  156  Ky.  270,  160  S. 
W.  1043. 

Declarations  of  deceased  father  of  in- 
sured concerning  his  age,  competent 
though  made  at  time  application  made. 
Mutual  E.  L.  Ins.  Co.  v.  Jay,  50  Tex. 
Civ.  165,  109  S.  W.  1116. 
Declarations  of  one  claiming  to  be  in- 
sured's beneficiary,  as  his  affianced 
wife,  competent,  as  that  engagement 
broken.  Grand  Lodge  v.  Mackey  (Tex. 
Civ.),  104  S.  W.  907. 
Answer  to  original  complaint  not  ad- 
mission of  facts  set  up  in  amended 
pleading.  Moore  v.  Everitt,  20  Pa. 
Super.  13. 

535-91  Eoss-Lewin  v.  Ins.  Co.,  20 
Colo.  App.  262,  78  P.  305,  declarations 
as  to  intended  action  must  be  specific. 
535-93  Logia  Suprema,  etc.  v. 
Aguire,  14  Ariz.  390,  129  P.  503;  Daley 
V.  Trainmen,  7  O.  N.  P.  (N. '  S.)  238 
(applying  rule  to  benefit  society) ;  Met. 
L.  Iiis.  Co.  V.  O'Grady,  115  Va.  830, 
80  S.  E.  743;  Life  Ins.  Co.  r.  Hairston, 
108  Va.  832,  62  S.  E.  1057;  Johnston 
V.  Assn.,  136  Wis.  528,  117  N.  W.  1019. 
See  McEwen  v.  Ins.  Co.,  23  Cal.  App, 
694,  39  P.  242. 

Testimony  of  physician  as  to  condition 
of  insured  four  years  prior  to  applica- 
tion is  inadmissible.  Johnson  v.  Ins. 
Co.,  123  Minn.  433,  144  N.  W.  218. 
Does  not  apply  to  mutual  benefit  or 
fraternal  associations  in  which  bene- 
ficiary has  no  vested  interest  in  the  cer- 
tificate. Knights  of  Maccabees  r. 
Shield,  156  Ky.  270,  160  S.  W.  1043, 
rehear,  denied,  157  Ky.  35,  162  S.  W. 
778. 

Admission  of  answers  made  to  medical 
examiner  by  insured  after  application 
is  proper  to  show  wilful  mis-statement 
Kennedy  V.  Ins.  Co.,  177  111.  App.  50 
Rule  as  to  declarations  and  res  gestae 
is  not  strictly  observed  when  former 
made  in  explanation  of  declarant's 
physical   condition;    if   not     remote    in 


point  of  time  from  date  of  policy  they 
may  be  proved.  Haughton  v.  Ins.  Co., 
165  Ind.  32,  73  N.  E.  592.  Declarations 
of  insured,  not  made  in  extremis  or  as 
part  of  res  gestae  to  a  party  in  interest, 
inadmissible  to  show  wlio  was  his  bene- 
ficiary. Grand  Lodge  f.  Mackey  (Tex. 
Civ.),  104  S.  W.  907.  Hospital  records 
not  competent  to  prove  declarations  of 
insured  as  to  time  health  had  been  bad. 
Metropolitan  L.  I.  Co.  v.  Vo,jtech,  116 
111.  App.  271. 

53G-94  Mason's  U.  L.  I.  Assn.  v. 
Brockman,  20  Ind.  App.  206,  50  N.  E. 
493;  Lindahl  v.  Court,  100  Minn.  87, 
110  N.  W.  358. 

536-95  Hews  v.  Soc,  143  Fed.  850, 
74  C.  C.  A.  676;  McEwen  v.  Ins.  Co., 
23  Cal.  App.  694,  139  P.  242;  Denver 
L.  I.  Co.  V.  Crane,  19  Colo.  App.  191, 
73  P.  875;  Taylor  v.  A.  O.  U.  W.,  101 
Minn.  72,  111  N.  W.  919;  Ogden  v. 
W.  O.  W.,  78  Neb.  806,  113  N.  W.  524. 
Admissions  competent  against  execu- 
tor.— Finn  t\  Ins.  Co.,  98  App.  Div. 
588,  90  N".  Y.  S.  697. 
Agent's  admissions. — Continental  Ins 
Co.  r.  Cummings,  98  Tex.  115,  81  S. 
W.   705. 

536-96  Masons'  Union  L.  I.  Assn.  v 
Brockman,  20  Ind.  App.  206,  50  N.  E. 
493;  Met.  L.  Ins.  Co.  v.  O 'Grady,  115 
Va.  830,  80  S.  E.  743. 
Insured's  knowledge  of  habits,  pre- 
sumed.— Langdeau  v.  Ins.  Co.,  194  Mass. 
56,  80  N.  E.  452. 

Conclusive  presumption   of  knowledge 
of  by-laws  of  society  arises  if  they  are 
made     part     of     member's     certificate. 
Loyd   V.   Woodmen,    113    Mo.    App.    19, 
87' S.  W.  530;   Sterling  v.  Jurisdiction^ 
28  Utah  505,  80  P.  375. 
Agent's  declarations  of  knowledge  of 
plaintiff's  uninsurability,  not  competent 
unless  part  of  res  gestae.     Standard  L. 
&  A.  Ins.   Go.  V.  Holloway,  24  Ky.  L. 
R.   1856,  72  S.  W.  796. 
537-97     Union   L.   Ins.    Co.   v.  Jame- 
son,   31    Ind.    App.    28,    67    N.    B.    199; 
Western   T.   Assn.    r.   Munson,   73   Neb. 
858,  103  N.  W.  688;  Puis  r.  Lodge,  13 
N.  D.  559,  102  N.  W.  165;  Nophsker  v. 
Council,  215  Pa.  631,  64  A.  788. 
537-98     Patterson   v.    Co.,     25     App. 
Cas.  (D.  C.)  46,  if  part  of  res  gestae. 
Narration  to  layman  inadmissible  if  not 
of   res   gestae.     Travelers'  P.   Assn.   v. 
Roth    (Tex.   Civ.),   108   S.   W.   1039. 
537-1     Mutual    R.    Ins.     Co.     r.     .Tav 
(Tex.  Civ.),  101  S.  W.  545. 
537-2     Adams  t\  Ins.  Co.,  135  la.  299, 
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]12  X.  W.  n."l;  Continontal  C.  Co.  v. 
()\v(-n,  38  Okla.  1U7,  131  I'.  1084. 
SSS-S  Krell  v.  Ins.  Co.,  127  la.  748, 
104  N.  W.  364;  Stauch  r.  Assn.,  127 
App.  Div.  350,  111  N.  Y.  S.  540;  Pru- 
(lontial  Ins.  Co.  r.  Alley,  104  Va.  356, 
51  S.  E.  812. 

538-4     Tra.lers'   Ins.   Co.    v.   Dobhins, 
111   Tonn.   227,  8(5  S.  W.  383,  usa^^o  of 
dealers  to  keep  dynamite. 
539-5     Bonis7weski  i'.  Co.,  186  Mass. 
r,s!),  72  N.  E.  LMO. 

Custom  of  insurer  to  send  notice  of 
time  for  payment  of  premium  may  be 
shown.  Bango  v.  Legion,  ]2'<  Mo.  App. 
4(31,  105  S.  \V.  1092;  Knoebel  r.  Ins 
Co.,  135  Wis.  424,  115  N.  W.  1094.  But 
see  Baldwin  v.  Ins.  Co.,  107  Kv.  356,  54 
S.  W.  13,  92  Am.  St.  362;  Pelican  A. 
Co.  r.  Rchildknecht,  32  Ky.  L.  R.  1257, 
108  S.  W.  312. 

Authority  of  agent's  clerk  may  be 
shown  by  proof  of  customary  mode  in 
■which  ho  transacted  business.  German 
F.  I.  Co.  V.  Co.,  15  Tnd.  App.  623.  43 
N.  E.  41;  Provident  A.  Soc.  v.  Bailev, 
118  Ky.  36,  80  S.  W.  452. 
539-io  United  Order  r.  TTooser,  160 
Ala.  334,  49  S.  354;  Aronson  r.  Ins. 
Co.,  9  Cal.  App.  473.  99  P.  537;  Wal- 
lace V.  Ins.  Co.,  10  Ga.  App.  517,  73 
S.  E.  r>9S;  Knapp  r.  Brotherhood,  139 
la.  136,  117  N.  W.  298  (if  there  is 
specific  denial) ;  Shawnee  F.  Ins.  Co.  v. 
Knerr,  72  Kan.  385,  83  P.  611;  Crook 
r.  Ins.  Co.,  112  Md.  268,  75  A.  388; 
Conner  r.  Life  Assn.,  171  Mo.  App.  364, 
157  S.  W.  814;  Western  N.  Ins.  Co.  i\ 
Marsh,  34  Okla.  414,  125  P.  1094; 
Spann  r.  Ins.  Co.,  83  S.  C.  262,  05 
S.  E.  232;  Security  L.  &  A.  Co.  r. 
I^nderwood  (Tex.  Civ.),  150  S.  W.  293. 
Evidence  showing  knowledge  by  oflicers 
of  a  lodge  tliat  a  incinbor  was  engaged 
in  saloon  business  is  aduiissible  to 
show  waiver  and  also  evidem-o  ns  to 
actions  of  ofTicers  in  regard  to  others 
enjraged  in  that  business.  Zeman  V. 
\.    A.    Union,    263    111.    304,    105    N.   E. 

oo 

Evidence  of  insurer's  custom  to  present 
premium  receipt  as  demand  for  pay- 
ment, which  had  been  dont>  in  case  of 
other  policies  held  b.v  plaintiff  an<1 
others  is  admissible.  Mutual,  etc.  Ins. 
Co.    r.    Davis    (Tex.    Civ.),    154   S.    W. 

Conduct  of  company  in  not  promptly, 
i"'<Milv,  and  emiihatically  declaring  a 
forfeiture  is  admissible.     Kevs  r.  Nat. 


Counril,   174   Mo.   App.   671,   161    S.   W. 

Burden  on  insured  extends  to  all  facts 
essential  to  constitute  proof  of  waiver 
— as  that  the  agent,  who  wa.s  also 
agent  for  insured,  had  in  mind,  when  he 
acquired  knowledge  in  latter  capacity 
and  did  act  alleged  to  be  a  waiver,  fact 
ho  was  acting  for  insurer.  That  may  be 
shown  by  circumstantial  evi<lcnce. 
Foreman  i\  Assn.,  104  Va.  694,  52  8.  E. 
337. 

Notice  of  other  insurance  is  not  to  be 
]>r«'sunieil  from  fact  of  mailing;  dulv 
stamjied  letter  to  insurer,  receipt  of 
which  denied.  Home  Ins.  Co.  r.  Marplo, 
1  Iiid.  App.  411,  27  N.  E.  633. 
In  Kansas  it  is  presumed  agent  author- 
ized to  contract  may  make  any  waiv- 
er within  usual  scope  of  business  if 
insured  does  not  know  it  is  beyond 
scope  of  authority  conferred;  insurer 
is  presumed  to  know  all  facts  com- 
municated to  agent.  Pespain  r.  Ins. 
Co.,  SI  Kan.  722,  106  P.  1027. 
541-12  Supreme  Tribe  of  Ben  Ilur  c. 
Lennert,  178  Ind.  122,  98  N.  E.  115. 
541-15  Commercial  Ins.  Co.  r.  Belk, 
88  Ark.  506,  115  S.  W.  172;  Merchants' 
F.  Ins.  Oo.  r.  McAdams,  88  Ark.  5.50, 
115  S.  W.  175;  Arkansas  Ins.  Co.  r. 
Witham,  82  Ark.  226,  101  8.  W.  721 
(notwithstanding  nonwaiver  agree- 
ment); Capital  F.  Ins.  Co.  r.  Montgom- 
ery, 81  Ark.  508,  99  S.  W.  6^7;  N» 
tional  F.  Ins.  Co.  r.  Puncan,  44  Cola 
472,  98  P.  634;  Prudential  Ins.  Co.  r. 
Hummer,  36  Colo.  208,  84  P.  61;  Eagle 
F.  Co.  r.  Lewallen,  56  Fla.  246,  4S 
S.  947;  Veal  r.  Ins.  Co.,  6  Oa.  App. 
721,  65  S.  E.  714;  Allen  r.  Assur.  Co., 
14  Ida.  728,  95  P.  829;  .Tones  r.  Knights, 
236  111.  113,  86  X.  E.  191;  Western  U. 
Assn.  r.  Ilankins,  221  111.  30-},  77  N.  E. 
447  (offer  to  pa.v  loss  as  fixed  by  ad- 
juster, waives  right  to  appraisement); 
Prudential  Ins.  Co.  r.  Sullivan,  27  Ind. 
App.  30,  59  N.  E.  .873;  Arispc  M.  Co. 
r.  Ins.  Co.,  141  la.  607,  127  X.  W.  122; 
Farmers*  A.  Ins.  Co.  r.  Ferguson,  78 
Kan.  791,  98  P.  231;  Conn.  F.  Ins.  Co. 
V.  Moore,  154  Kv.  18,  156  S.  W.  S67; 
St.  Landry,  etc.  Co.  r.  Ins.  Co..  113 
I>a.  1053,  37  S.  907  (notwithstanding 
policy  provides  waivers  must  bo  writ- 
ten);" Perrv  r.  Ins.  Co.,  143  Mich.  290, 
100  X.  W.  860;  Exchange  Bk.  r.  Ins.  Co., 
109  Mo.  App.  654.  <;3  S.  W.  534  (agent's 
offer  to  "knock  off,"  not  a  proposition 
to  compromise'^;  Dolan  r.  I?oval  Xcieb- 
bors,  123  Mo.  App.  147,  100  S.  W.  49S; 
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Downs  V.  Knights  of  Columbus,  7G 
N  H.  165,  80  A.  227;  Modlin  r.  Ins. 
Co.,  151  N,  C.  35,  65  S.  E.  605;  Berry 
V.  Ins  Co.,  83  S.  C.  13,  64  S.  E.  859; 
Equitable  L.  Assn.  Society  v.  Ellis 
(Tex.  Civ.),  137  S.  W.  184;  British  Am. 
A.  Co.  V.  Francisco  (Tex.  Civ.),  123 
S.  W.  1144  (though  policy  stipulates 
otherwise);  Fire  Assn.  v.  Masterson 
(Tex.  Civ.),  83  S.  W.  49;  Frost  v.  Ins. 
Co.,  77  Vt.  407,  60  A.  803  (it  may  be 
shown  restrictions  in  policy  upon 
agent's  authority  to  waive  conditions 
removed);  Staats  v.  Assn.,  55  Wash. 
51,  104  P.  185.  It  is  otherwise  under 
North  Carolina  standard  policy;  waiver 
must  be  shown  by  writing  on  or  at- 
tached to  policv.  Black  v.  Ins.  Co.,  148 
N.  C.  169,  61  S.  E.  672.  And  under  a 
policy  which  provides  all  waivers  shall 
be  indorsed.  Western  A.  Co.  v.  Doull, 
12  Can.  Sup.  446;  Shannon  r.  Ins.  Co., 
2  Ont.  App.  (Can.)  396;  St.  Paul  F. 
&  M.  Ins.  Co.  V.  Penman,  151  Fed.  961, 
81  C.  C.  A.  151;  Northern  A.  Co.  v. 
Assn.,  183  U.  S.  308;  Meigs  r.  A.  Co., 
134  Fed.  1021,  68  C.  C.  A.  249. 
Evidence  that  defendant's  agents  had 
maps  in  their  offices  showing  the  oc- 
cupancy of  the  building  was  competent 
to  show  waiver.  Van  Slochem  r.  Vil- 
lard,  154  App.  Div.  166,  138  N.  Y.  S. 
855. 

Evidence  tending  to  show  waiver  by 
defendant's  local  agent  is  inadmissible 
if  there  be  no  offer  to  show  satisfac- 
tion by  the  companj""  where  there  is 
no  writing  attached  to  policy  as  re- 
quired. Eife  i\  Underwriters,  204  Fed. 
32,  122  C.  C.  A.  346. 
Knowledge  or  notice  of  condition  ex- 
isting under  prior  policy  on  same  prop- 
erty cannot  be  proved,  though  it  and 
policy  sued  upon  are  substantially  alike. 
Kentucky  V.  M.  &  C.  Co.  V.  Soc,  146 
Fed.  695,  77  C.  C.  A.  121. 
Expenditure  of  money  in  preparing  ad- 
ditional proofs  demanded  may  be  prov- 
ed to  show  waiver  of  warranty.  Pru- 
dential Ins.  Co.  V.  Hummer,  36  Colo. 
208,   84  P.   61. 

Agent's  knowledge  of  insured's  condi- 
tion.— Eearden  r.  Ins.  Co.,  79  S.  C.  526, 
60   S.   E.   1106. 

Waiver  of  conditions. — Collins  v.  Ins. 
Co.,  32  Mont.  329,  SO  P.  609. 
Limitation  of  agent's  authority  to 
waive  cannot  be  shown  unless  knowl- 
edge of  it  brought  to  insured.  Fire 
Assn.  V.  Masterson  (Tex.  Civ.),  83  S. 
W.  49. 


Order   of   proof. — Eearden    r.   Ins.    Co., 

79  S.  C.  52G,  60  S.  E.  1106. 
542-16  Metropolitan  Ins.  Co.  V.  Wil- 
liamson, 174  Fed.  116,  98  C.  C.  A.  90; 
Raulet  i\  Ins.  Co.,  157  Cal.  213,  107  P. 
292  (conduct  of  parties  shown) ;  Jones 
V.  Knights,  236  111.  113,  86  N.  E.  191; 
Triple  T.  B.  Assn.  v.  Wood,  78  'Kan. 
812,  98  P.  219;  Leland  v.  Samaritans, 
111  Minn.  207,  126  N.,  W.  728;  Keys 
r.  Nat.  Council,  174  Mo.  App.  671,  161 
S.  W.  345;  Lally  v.  Ins.  Co.,  75  N.  H. 
188,  72  A.  208;  Markgraf  v.  Fellow- 
ship, 134  App.  Div.  984,  119  N.  Y.  S. 
665;  Seidel  r.  Soc,  138  Wis.  66,  119 
N.  W.  818.  Contra  if  insured  contends 
policy  had  not  lapsed  at  time  of  fire, 
but  had  been  reinstated  by  payment 
after  due,  but  prior  to  fire.  Continental 
Ins.  Co.  r.  Hargrove,  131  Ky.  837,  116 
S.  W.  256. 

See  Day  v.  Supreme  Forest,  174  Mo. 
App.  260,  156  S.  W.  721. 
Oral  evidence  cannot  be  received  to  es- 
tablish waiver  contrary  to  terms  of 
policy.  St.  Paul  Ins.  Co.  v.  Penman, 
151  Fed.  961,  81  C.  C.  A.  151;  Gish 
V.  Ins.  Co.,  16  Okla.  59,  87  P.  869. 
Contra,  People 's  F.  Ins.  Assn.  v.  Goyne, 
79  Ark.  315,  96  S.  W.  365. 
Waiver  of  limitation  for  suing  may 
be  shown  by  correspondence  concern- 
ing claim  between  plaintiff  and  defend- 
ant's agents,  and  between  said  agents 
themselves.  Lvnchburg  C.  M.  Co.  v. 
Ins.  Co.,  149  Fed.  954,  79  C.  C.  A.  464. 
Papers  found  among  those  of  deceased, 
purporting  to  come  from  insurer 's  gen- 
eral agent,  and  bearing  his  signature 
attached  with  rubber  stamp,  according 
to  proved  custom,  admissible  to  prove 
waiver.  Union  Cent.  L.  Ins.  Co.  V. 
Washburn,  158  Ala.  169,  48  S.  475. 
Customary  time  for  remitting  pre- 
miums by  agent  may  be  proved  to 
show  prompt  payment  not  insisted  up- 
on. Crowder  V.  Co.,  115  Mo.  App.  536, 
91  S.  W.  1016. 

Proof  of  one  transaction  is  immaterial 
Suess  V.  Ins.  Co.,  193  Mo.  564,  91  S. 
W.  1041. 

Previous  policies  issued  by  insurer  on 
same  risk,  but  for  higher  rate,  inad- 
missible to  show  waiver  in  existing 
policv.  Columbian  Exp.  S.  Co.  V.  Co., 
220  ill.  172,  77  N.  E.  128. 
Agreement  for  credit  inferred  from 
dealings  of  parties.  Kelly  v.  Ins.  Co., 
106  App.  Div.  352,  94  N.  Y.  S.  601; 
Cornell  V.  Ins.  Co.,  120  App.  Div.  459, 
104  N.  Y.  S.  999. 
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Knowledge  of  truth  of  misrepresenta-  ■ 
tions  by  insured  as  to  liis  ri'.ji'.tiuii  by 
otliiT  iusurcrs  cannot  be  shown  by  proof 
of  the    existence    of    a    bureau    among 
coiiiI'3"'*^3  throujrh  which  members  sup- 
plied  with    notice  of   rejections  unless  j 
it    is    shown    re.joctinfj   comjianit's   were 
served  bv  such  bureau.  Providence,  etc.  | 
'Soc.  V.  Whayne,  29  Ky.  L.  R.   160,  93 
S.    W.    1049. 

Evidence  of  custom  generally,  inadmis- 
sible a;rainst  distinct  uotifc  in  j«articu- 
lar  case.  Browu  t'.  Co.,  2U7  I'a.  6u9,  56 
A.  112.3. 

Waiver  of  iron  safe  clause. — Riley  r. 
Ins.  Co.,  117  Mo.  App.  2:^9,  92  S.  W. 
1M7. 

513-17  Capital  F.  Ins.  Co.  v.  Mont- 
gomery, SI  Ark.  508,  99  S.  W.  6S7; 
Lyon  v.  United  Moderns,  148  Cal.  470. 
83  P.  804  (applying  rule  to  mutual 
fraternal  societies  where  ajiidication 
precedes  membership);  Schwartz  v. 
Neighbors,  12  Cal.  App.  595,  108  P.  51; 
Fair  r.  Ins.  Co.,  5  Ga.  App.  708,  63  S. 
E.  812;  Allen  r.  Co.,  14  Ida.  728.  95  P. 
829;  Farrenkoph  V.  Holm,  237  111.  94, 
86  N.  E.  702;  Iowa  L.  Ins.  Co.  v. 
Haughton  (Ind.  App.),  87  N.  E.  702; 
U.  S.  Health,  etc.  Co.  r.  Clark.  41  Ind. 
App.  Sl.'i.  S3  N.  E.  760;  Roe  r.  Ins. 
Assn.,  137  la.  696,  115  N.  W.  .500,  17  L. 
R.  A.  (X.  S.)  1144  (statute);  Gardner 
V.  Ins.  Co.,  31  Ky.  L.  R.  89,  101  S.  W. 
90«5;  Perry  r.  Ins.  Co..  143  Mich.  290, 
106  N.  W.  860;  Xute  r.  Ins.  Co.,  109 
Mo.  App.  585,  83  S.  W.  83;  Higgens  r. 
Nobles,  83  Neb.  .504.  120  N.  W.  137; 
Pearlstine  r.  Ins.  Co.,  74  S.  C.  246,  54 
S.  E.  372  (parol  waivers  prohibited); 
Smith  r.  Ins.  Co.,  21  S.  D.  433,  113 
N.  W.  94  (over-valuation);  Continen- 
tal Ins.  Co.  V.  Cummings,  98  Tex.  115, 
81  S.  W.  705;  Aetna  Ins.  Co.  v.  Bran- 
non  (Tex.  Civ.).  91  S.  W.  614;  Home 
C.  Soc.  r.  .«^helton  (Tex.  Civ.),  85  S.  W 
320  (plaintiff  illiterate);  Modern  Wood- 
men  t\  Lawson,   110  Va.   81,   65   S.   E. 

■•iO!). 

Evidence  that  insured  made  full  state- 
ment to  medical  examiner  is  admissible 
to  show  he  maile  no  misrepresentation 
when  he  denied  ever  having  had  cer- 
tain kinds  of  rheumatism.  Nat.  Coun- 
cil f.  Sealev  (Tex.  Civ.),  162  S.  W. 
455. 

Agent's  knowledge  of  a  fact  may  bo 
shown  by  evidence,  inter  alia,  faet  gen- 
erally  known    in    locality   in    which    h« 
lived.      Continental    Ins."  Co.     r.     Cum 
mings,   98   Tex.    115,    81    S.    W.    705 


Knowledge  acquired  by  agent  years  be- 
fore, policy  issued,  immaterial  unless 
it  is  shown  to  have  been  acquired  as 
insurer's  agent.  Continental  Ins.  Co. 
r.  Cummings.  supra, 
544-18  Wilder  r.  Co.,  150  Fed.  92,  80 
C.  C.  A.  46;  Cai>ital  F.  Ins.  Co.  r. 
Montgomery,  81  Ark.  508,  99  S.  W. 
6S7. 

544-19  Home  Ins.  Co.  c.  Sylvester, 
25  Ind.  Ai)p.  207,  57  N.  E.  991;  Fire 
Assn.  r.  Yeagley,  34  Ind.  App.  387,  72 
X.  E.  1035;  Modern  Woodmen  r.  Angle, 
127  Mo.  App.  94,  104  S.  \V.  297. 
Partial  explanation  of  terms  of  policy 
by  a;:int  may  be  sliown,  he  having  as- 
sumed to  fully  exj.lain  it.  Hartford  L. 
Ins.  Co.  r.  Hope,  40  Ind.  App.  354,  81 
X.   E.  595,  1088. 

544-20  Bow.litch  r.  Soc,  193  Mass. 
5(i5,  79  X.  E.  788;  Rinker  r.  Ins.  Co., 
214  Pa.  608,  64  A.  82  (notice  of  limi- 
tation on  agent's  power  given). 
545-21  Rinker  r.  Ins.  Co.,  214  i»a. 
608,  64  A.  82,  inability  of  api'Iicant 
to  read  not  being  shown.  Contra,  Ma- 
lonev  r.  Union,  143  III.  .\pp.  615. 
545-22  McKinlev  r.  Ins.  Co.,  211 
Fed.  951  (C.  C.  A.);  Banes  r.  Co., 
142  Fed.  957,  74  C.  C.  A.  127;  FideUty 
&  D.  Co.  V.  Co.,  45  Colo.  443,  103  P. 
383;  German  .Am.  Ins.  Co.  r.  Hyman, 
42  Colo.  156,  94  P.  27,  16  L.  R.  A.  (X. 
S.)  77;  Tonsor  r.  Fidelity  Co.,  158 
111.  App.  515;  Roeh  r.  Men's  Assn. 
(la.).  145  X.  W.  479;  O'Connor  r.  Ins. 
Co.,  169  Mo.  App.  150,  ].-j2  S.  W.  396; 
Clark  r.  Ins.  Co.  (Xeb.),  147  X.  W. 
1118;  Hammond  Pack.  Co.  c.  Howev, 
129  X.  Y.  S.  1062:  Knerll  r.  Co..  119 
N.  Y.  S.  744:  Schindler  r.  Co..  109  N. 
Y.  S.  723:  Tolmio  r.  Co.,  95  App.  Div. 
352,  88  N.  Y.  S.  717.  1S3  N.  Y.  581, 
76  N.  E.  1110  (no  opinion):  Warm- 
rastle  r.  Ins.  Co.,  201  Pa.  302,  50  A. 
941. 

Production  of  policy  with  proof  and 
notice  of  lieatli  is  prima  facie  case  and 
the  burden  is  on  defendant  to  show 
nnv  nnjiaiil  premiums.  Harris  r.  Ins, 
Co..  LMS  Mo.  304.  154  S.  W.  6<*. 
Evidence  as  to  whether  other  com- 
panies having  policies  covering  th<* 
same  property  had  paid  claims  under 
those  policies  is  inadmissible.  Tosmo- 
politan  Fire  Ins.  Co.  r.  Gingold,  3  Ala. 
App.  537,  57  S.  266. 
The  circumstantial  evidence  necesMry 
to  establish  cnuse  of  "Ic.ith  need  not  brt 
such  a  nature  nor  the  circumst.incrs 
so  related  to  each  other  as  not  fairly 
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and  reasonably  to  permit  any  other 
conclusion  than  tliat  death  was  so 
caused  to  be  drawn  from  them;  a  mere 
preponderance  of  evidence  is  enough. 
Travelers'  P.  Assn.  v.  Eoth  (Tex.  Civ.), 
108  S.  W.  1039,  appr.  Eippey  v.  Miller, 
46  N.  C.  479,  62  Am.  Dec.  178,  and 
disap.  Asbach  r.  R.  Co.,  74  la.  248,  37 
N.  W.  182;  Neal  f.  B.  Co.,  129  la.  5, 
105  N.  W.  197,  2  L.  R.  A.  (N.  S.)  905; 
E.  Co.  V  Bhoades,  64  Kan.  553,  68  P. 
58. 

Evidence  as  to  disease  which  caused 
incapacity  to  labor  need  not  be  specific 
if  incapacity  shown.  Jennings  v.  Co., 
44  Colo.  68,  96  P.  982. 
545-23  Royal  E^x.  A.  v.  Co.,  166  Fed. 
32,  92  C.  C.  A.  66,  to  show  right  to 
abandon.  See  Spalding  v.  Ins.  Co.,  10 
Haw.  190. 

546-24  Heagany  v.  Union,  143  Mich. 
186,  106  N.  W.  700;  Bradley  v.  Wood- 
men, 146  Mq.  App.  428,  124  S.  W.  69. 
547-25  Illinois  Com.  Men's  Assn.  v. 
Parks.  179  Fed.  794,  103  C.  C.  A.  286; 
Preferred  Ace.  Ins.  Co.  v.  Fielding,  35 
Colo.  19,  83  P.  1013;  Wilkinson  v.  Ins. 
Co.,  240  111.  205,  88  N.  E.  550;  Moore 
V.  Assn.,  166  111.  App.  38;  Central  Ace. 
Ins.  Co.  V.  Spence,  126i  111.  App.  32; 
Clark  i\  Travel,  etc.  Assn.,  156  la. 
201,  135  N.  W.  1114;  Aetna  L.  I.  Co, 
r.  Milward,  118  Ky.  716,  82  S.  W. 
364;  Noyea  v.  Assn.,  190  Mass.  171,  76 
N.  E.  665;  McAuley  v.  Co.,  37  Mont. 
256,  96  P.  131;  Goodes  v.  Order,  etc., 
174  Mo.  App.  330,  156  S.  W.  995; 
Hardenbergh  v.  Assr.  Corp.,  80  Misc. 
522,  141  N.  Y.  S.  502;  Hill  r.  Ins.  Co., 
209  Pa.  632,  59  A.  262;  Keefer  f.  Ins. 
Co.,  201  Pa.  448,  51  A.  366. 
Burden  discharged  if  death  by  unex- 
plained violent  external  means  is 
shown.  Preferred  Ace.  Ins.  Co.  v. 
Fielding,  35  Colo.  19,  83  P.  1013. 
"The  burden  was  at  all  times  upon  the 
plaintiff  to  show,  not  only  the  death 
of  the  assured,  but  that  it  was  caused 
by  violent,  accidental,  and  external 
means.  Taylor  f.  Pacific  Mutual  Life, 
110  la.  621,  82  N.  W.  326.  The  appear- 
ance of  the  wound  would  clearly  sup- 
port the  finding  that  the  cause  of  the 
wound  was  violent  and  external.  Jen- 
kins V.  Hawkeve  Commercial  Assn.,  147 
la.  113,  124  'N".  W.  199,  30  L.  E.  A.  (N. 
S.)  1181."  Caldwell  v.  Traveling  Men's 
Assn.,  156  la.  327,  136  N.  W.  678. 
Burden  sustained. — "On  the  Sunday  of 
his  death,  C.  with  his  son  who  was  then 


about  15  years  of  age,  had  breakfast 
after  9  o'clock  in  the  morning,  and 
dinner  at  a  little  after  1  o'clock.  Soon 
after  dinner,  the  two  went  to  the  Elks' 
lodge-room,  and  in  a  few  minutes  after 
reaching  there  they  both  went  to  the 
pool  for  a  bath.  C.  had  been  in  the 
water  a  few  minutes,  and  was  walking 
towards  his  son,  when  he  made  a  slight 
jump  forward,  made  a  few  faint  mo- 
tions with  his  hands,  and  sank.  He  was 
taken  from  the  pool  five  or.  ten  minutes 
later,  dead.  An  autopsy  showed  him  to 
have  been  in  perfect  health  in  life,  and 
the  opinion  of  several  medical  experts 
was  that  the  cold  water  had  produced 
a  shock  from  which  C.'s  system  did 
not  react;  that  his  vitality  was  thereby 
reduced  and  a  fainting  spell  brought 
on  which  caused  him  to  sink;  and  that 
he  was  drowned.  While  the  appellant 
earnestly  insists  that  the  evidence  is  in- 
sufficient to  sustain  a  finding  that  C. 
was  drowned,  we  think  otherwise.  The 
testimony  of  the  physicians,  based 
largely  on  the  autopsj',  it  is  true,  to- 
gether with  the  testimony  of  the  eye- 
witnesses, was  ample  to  take  the  case 
to  the  jury  on  that  question."  Clark 
V.  Traveling  Men's  Assn.,  156  la.  201, 
135  N.  W.  1114. 

547-26  Evidence  as  to  title  to  the 
property  inadmissible  where  plea  does 
not  raise  question.  Union  M.  I.  Co.  v, 
Tr.  Co.  (Ala.),  65  S.  78. 
548-27  German  Am.  Ins.  Co.  v. 
Brown,  75  Ark.  251,  87  S.  W.  135. 
548-28  Schornak  r.  Ins.  Co.,  96 
Minn.  299,  104  N.  W.  1087. 
548-29  Bichmond  C.  Co.  17.  Co.,  159 
Fed.  985;  German-Am.  Ins.  Co.  v.  Hy- 
man,  42  Colo.  156,  94  P.  27,  16  L.  B 
A.  (N.  S.)  77;  Stephens  v.  Assn.,  139 
Mo.  App.  369,  123  S.  W.  63;  Fidelity 
&  C.  Co.  V.  Bank  (Okla.),  142  P.  312; 
General  Ace.  Ins.  Co.  v.  Hayes,  52 
Tex.  Civ.  272,  113  S.  W.  990.  And 
see  Jordan  v.  Ins.  Co.,  151  la.  73,  130 
N.  W.  177. 

Reinsurer  must  show  a  p^ticular  case 
not  within  its  contract,  admission  to 
that  effect  being  qualified  by  a  refer- 
ence to  its  by-laws  and  constitution. 
Young  V.  Assn.,  126  Mo.  App.  325,  103 
S.  W.  557. 

Exceptions  and  provisos. — See  Cassidy 
V.  Co.,  99  Me.  399,  59  A.  549;  Sohier 
V.  Ins.  Co.,  11  Allen  (Mass.)  336; 
Kingsley  v.  Ins.  Co.,  8  Cush.  (Mass.) 
393  ("on  condition  applicant  take  all 
risk  from   cotton  wastes,"  a  proviso). 
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649-30  Aflmitted  seaworthiness  pre- 
sunied  to  continue.  Paddock  II.  I.  Co. 
V.  Ins.  Co.,  118  Mo.  App.  bo,  93  S.  W. 
358. 

549-32  Travelers'  P.  Assn.  v.  Faw- 
cctt  (hid.  App.),  104  N.  E.  9'Jl. 
549-33  Monpeau  r.  Ins.  Co.,  128  La. 
6.")  I,  3.5  S.  6;  Lockway  v.  Woodmen,  1-1 
Minn.  170,  141  N.  W.  1;  Martin  r.  Mod- 
ern Woodmon,  15S  Mo.  App.  4G8,  139 
S.  W.  231 ;  Qucatham  v.  Woodmen,  148 
Mo.  App.  33,  127  S.  W.  6ol;  Hart  v. 
Maccabees,  83  Xeb.  423,  119  X.  W. 
679;  llavwood  v.  Grand  Lodge  (Tex. 
Civ.),  13S  S.  W.  1104;  Sovereign  Camp 
of  Woodmen  v.  .Tackson  (Te.\.  Civ.), 
138  S.  W.  1137;  Brahmsteadt  v.  Mystic 
Workers,  etc.,  152  Wis.  580,  140  N.  W. 

Presumption  of  death  arises  after  seven 
years  without  information  concerning 
the  al>sent  person,  lloaganv  v.  Union, 
1^3  Mich.  186,  106  X.  W. '700.  Such 
presumption,  based  upon  statute,  con- 
elusive  upon  absentee  and  tlmse  claim- 
ing under  him.  Xew  ^'ork  Ins.  Co.  1*. 
aiittcnden,  134  Ta.  G13,  112  X.  W.  96. 
Presumption  not  sustafned  because 
proper  inquiries  not  made  of  relative 
of  insured.  ^^odern  Woodmen  f. 
Oraber,  128  Til.  App.  ."S.j.  In  deter- 
mining whether  death  is  to  be  pre- 
sumed it  is  proper  to  receive  evidence 
of  inquiries  made  for  missing  man, 
widely  extended  publication  of  offer 
of  reward  for  information  of  him  and 
other  like  facts  and  circumstances. 
Moilern  Woodmen  r.  Gerdom,  77  Kan. 
401,  94  P.  7^8. 

549-34  Fcnton  r.  Assn.,  139  la.  166, 
117  X.  W.  231;  .Junior  Order  T^nitd 
Ami-rican  Mechanics  v.  Ringo,  146  Ky. 
€02,   143   S.   W.   22. 

550-33  Bakalars  r.  Co.,  141  Wis.  43, 
122    \.   W.   721. 

Wliere  In  a  policy  it  is  stipulated  there 
can  be  no  recovery  for  an  injury  in- 
tentionally iiiflictocl  by  any  other  per- 
son the  inirdcn  is  on  the  insurer  to 
prove  tliat  the  injury  is  within  the 
exception.  Gavnor  r.  Ins.  Co.,  12  Ga. 
App.  r.Ol,  77  S.  E.  1072. 
550-36  Continental  C.  Co.  r.  Todd. 
82  Ark.  214,  101  S.  W.  ir,<?;  .Tonkins 
t'.  .Assn.,  117  Ta.  113,  124  N.  W.  199; 
Noycs  r.  Assn.,  190  Mass.  171,  76  X.  E. 
66";  Garcelnn  r.  Assn.,  19.t  Mass.  531, 
81  X.  E.  201;  Kephart  r.  Co..  17  X. 
D.  380,  116  X.  W.  349;  Xorth  Am.  Ace. 
Ins.  Co.  f.  Gulick,  1  0.  C.  C.  (N.  S.) 
477. 


550-37  McHure  c.  Assn.,  141  la.  n'O, 
lis  X.  W.  2t:9;  Mcado^vs  i;.  Ins.  '  o, 
120  Mo.  76,  31  S.  W.  .j7S,  50  Am.  St 
427;  Starr  v.  Ins.  <o.,  41  Wash.  199, 
83  P.  113  (rule  declared  "by  almost 
universal  authority"). 
550-38  McDormott  r.  ITawkeye,  etc. 
Assn.  (la.),  139  X.  W.  472;  Campbell 
V.  Co.,  23  Ky.  L.  R.  19;<9,  06  S.  W. 
1033;  Reddick  v.  Ace.  Co.  (Mo.  App.), 
163  S.  W.  354. 

551-39  Supreme  Lodge  v.  Lipscomb^ 
50  Fla.  40G,  39  S.  637;  Vernon  r.  A.ssn' 
(la.).  138  X.  W.  696;  Kirkpatrick  c. 
Ins.  Co.,  141  la.  74,  117  X.  W.  1111; 
Thompson  v.  Assn.,  167  Mich.  31,  133 
N.  W.  554;  Price  f.  Soc,  37  Pa.  Super. 
299. 

551-40  Preferred  Ace.  Ins.  Co.  r. 
Fielding.  35  Colo.  19,  S3  P.  1"13;  Allen 
V.  Travelers'  Assn.  (la.),  143  X.  W. 
574. 

No  presumption  as  between  disease  and 
acciilcntul  lause.  Kccfor  r.  Ins.  Co., 
201  Pa.  448,  ,^1  A.  3t)r);  Tavlor  r.  Co., 
208  Pa.  439,  57  A.  S30. 
If  the  only  question  is  whether  death 
was  accidental  the  bur<icn  of  proof  is 
on  plaintiir  to  show  the  in.jury  was 
not  self-inflicted.  Rcmick  r.  Men's 
Assn.,  175  111.  App.  511. 
"It  has  been  repeatedly  held  that,  ia 
the  absence  of  direct  evidence  on  the 
subject,  a  presuni]>tion  arises  that  the 
wound  was  not  intentionally  inflicted 
either  by  the  assured  or  by  another. 
This  presumption  is  almost  the  equiv- 
alent of  a  presumption  that  the  wound 
was  inflicted  through  accidental  means. 
The  authorities,  however,  stop  short  of 
announcing  the  prcsuni|>tion  in  this 
later  form.  They  .lo  hold,  however, 
that  the  presumption  first  stated  is 
avnila1>le  to  the  ]>lninti(T  as  aflirmative 
evidence;  and  that  an  inference  may  be 
drawn  therefrom  by  the  triers  of  fact 
that  the  wound  was  caused  by  acci- 
dental means  as  the  only  other  alter- 
native." Caldwell  r.  A.««sn..  l."6  la. 
327,  136  X.  W.  r,78,  at.  many  rases. 
552-41  Xational  I'nion  r.  Pit?:- 
Patrick,  133  Fed.  694.  66  C.  C.  A.  .'24; 
Woodmen  of  World  r.  Wright  (.\Ia. 
App.),  60  S.  1006;  Grand  Lodge  r. 
Banister.  80  Ark.  190,  96  S.  W.  742; 
Ross  Lewi n  r.  Ins.  Co.,  20  Colo.  .\pp. 
262.  78  P.  30.">;  Georgia,  etc.  Co.  r. 
McCrame.  12  Ga.  App.  S.55,  78  S.  E. 
1115;  Wilkinson  r.  Ins.  Co..  240  11!. 
20.1,  .8S  X.  E.  5.-0.  114  111.  App.  3<» 
(if    death     by     external     and     violent 
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means  proved  presumption  against  sui- 
cide and  murder  involves  prima  facie 
showing  of  death  by  accidental  means) ; 
Modern  Woodmen  r.  Kincheloe  (Ind. 
App.),  91  N.  E.  976;  Sovereign  Camp 
f.  Bridges,  7  Ind.  Ty.  433,  104  S.  W. 
672;  Equitable  L.  I.  Co.  r.  Hebert,  37 
Ind.  App.  373,  76  N.  E.  1023;  Wood  r. 
Woodmen  (la.),  147  N.  W.  888;  Van 
Norman  v.  Brotherhood,  143  la.  536, 
]21  N.  W.  1080;  Tackman  r.  Brother- 
hood, 132  la.  64,  106  N.  W.  350  (pre- 
sumption considered  in  deciding  ques- 
tion; but  see  520-51,  supra);  Vicars 
t:  Ins.  Co.,  158  Ky.  1,  164  S.  W.  106; 
Am.  B.  Assn.  v.  Stough,  20  Ky.  L.  E. 
1093,  83  S.  W.  126;  Bohaker  v.  Ins.  Co., 
215  Mass.  32,  102  N.  E.  342,  46  L.  E. 
A.  (N.  S.)  543;  Ferris  V.  Loyal  Ameri- 
cans, 152  Mich.  314,  116  N.  W.  445; 
O'Connor  v.  Woodmen,  110  Minn.  18, 
124  N.  W.  454;  Kornig  v.  Ind.  Co.,  102 
Minn.  31,  112  N.  W.  1039;  Lindahl  v. 
Court,  100  Minn.  87,  110  N.  W.  358; 
Cummings  V.  Woodmen,  170  Mo.  App. 
194,  155  S.  W.  488;  Newland  r.  Wood- 
men, 168  Mo.  App.  311,  153  S.  W.  1097; 
Almond  v.  Woodmen,  133  Mo.  App.  382, 
113  S.  W.  695;  Norman  r.  Com.  Trav- 
elers,  163  Mo.  App.  175,  145  S.  W. 
853;  Walden  v.  Assn.,  89  Neb.  546,  131 
N.  W.  962;  Benard  v.  Home  Circle,  161 
App.  Div.  59,  146  N.  Y.  S.  232;  Cornell 
V.  Ins.  Co.,  120  App.  Div.  459,  104 
N.  Y.  S.  999;  Thaxton  v.  Ins.  Co.,  143 
N.  C.  33,  55  S.  E.  419;  Soules  v. 
Brotherhood,  19  N.  D.  23,  120  N.  W. 
760;  Hildebrand  r.  Artisans,  50  Or.  159, 
91  P.  542;  Bireher  v.  Brotherhood,  25 
S.  D.  325,  126  N.  W.  583;  First,  etc. 
Ins.  Co.  V.  Jiminez  (Tex.  Civ.),  163 
S.  W.  656;  Grand  Fraternity  v.  Green 
(Tex.  Civ.),  131  S.  W.  442;  Grand 
Fraternity  v.  Melton,  102  Tex.  399,  117 
S.  W.  788;  Sovereign  Camp  v.  Boehme, 
44:  Tex.  Civ.  159,  97  S.  W.  847;  Metro- 
politan L.  Ins.  Co.  r.  De  Vault,  109 
Va.  392,  63  S.  E.  982;  Beard  v.  Ins. 
Co.,  65  W.  Va.  283,  64  S.  E.  119;  An- 
drews V.  C.  Co.,  154  Wis.  82,  142  N.  W. 
487;  Krogh  r.  Brotherhood,  153  Wis. 
397,  141  N.  W.  276;  Cady  v.  Co.,  134 
Wis.  322,  113  N.  W.  967,  17  L.  E.  A. 
rN.  S.)  260;  Eohlofif  v.  Assn.,  130  Wis. 
61,  109   N.  W.  989. 

Sae  Miles  v.  Court  of  Honor,  173  111. 
-App.  187;  Tomlinson  v.  Camp  (la.), 
''41  N.  W.  950;  Farnsley's  Admrs.  v. 
^ns.  Co.,  156  Ky.  699,  161  S.  W.  1111; 
A  <^tna  Life  Ins.  Co.  r.  Eustin,  151  Kv. 
:::,  ISl  S.  W.  366;   Newland   v.  Mod- 


ern  Woodmen,   168   Mo.  App.   311,   153    J 
S.    W.    1097;    Benard    v.    Home    Circle,     ' 
161  App.  Div.  59,  ]46  N.  Y.  S.  232. 
The  presumption  becomes  operative  only 
after  the  introduction  of  evidence  com- 
patible   either    with    the   theory    of   ac- 
cidental   death    or   with    the    theory   of 
suicide.     Farnsley's  Admr.   r.  Ins.  Co., 
156  Ky.    699,    161    S.    W.    1111. 
Evidence   held  to   shovr   death   by   ac- 
cident.— Peterson  p.  Ins.  Co.,  115  Minn. 
232,  132  N.  W.  277. 
Presumption   of   suicide    arising    from 
admission  in  proofs  is  not  stronger  than 
general     presumjition     against     suicide, 
and   does  not  change  burden   of  proof. 
Eohloff  V.  Assn.,  130  Wis.  61,  109  N.  W. 
989. 

Presumption  of  law  is  reinforced  by  a 
coincident  presumption  of  fact.  Aetna 
L.  Ins.  Co.  V.  Milward,  118  Ky.  716, 
82  S.  W.  364. 

Application  and  weight  of  presumption. 
Travelers'  Ins.  Co.  v.  Sheppard,  85  Ga. 
751,  12  S.  E.  18;  Carnes  r.  Assn.,  106 
la.  281,  76  N.  W.  683,  68  Am.  St.  306; 
Travelers'  Ins.  Co.  v.  Nicldas,  88  Md. 
470,  41  A.  9()6;  Burnham  v.  Co.,  117 
Mich.  142,  75  N.  W.  445;  Brown  V. 
Ins.  Co.  (Tenn.  Ch.  App.),  57  S.  W. 
415,  51  L.  E.  A.  252.  And  whatever 
presumption  exists  may,  in  any  case, 
be  overcome,  not  only  by  oral  testi- 
mony, but  by  reasonable  deductions  or 
inferences  from  facts  established.  Trav- 
elers' Ins.  Co.  V.  McConkey,  127  IT.  S. 
661;  Supreme  Tent  r.  King,  142  Fed. 
678,  73  C.  C.  A.  668;  Somerville  v. 
Assn.,  11  App.  Cas.  (D.  C.)  417;  Clem- 
ent V.  Clement,  113  Tenn.  40,  81  S.  W. 
1249;  John  v.  Assn.,  90  Wis.  332,  63 
N.  W.  276,  41  L.  E.  A.  587;  Agen  v. 
Ins.  Co.,  105  Wis.  217,  SO  N.  W.  1020, 
76  Am.  St.  905. 

554-42  Supreme  Tent  v.  King,  142 
Fed.  678,  73  C.  C.  A.  668;  Mutual  Life 
Ins.  Co.  P.  Durden,  9  Ga.  App.  797,  72 
S.  E.  295;  Prudential  Ins.  Co.  v.  Dolan, 
46  Ind.  App.  40,  91  N.  E.  970;  Lindahl 
r.  Court,  100  Minn.  87,  110  N.  W.  358; 
Schrader  v.  Modern  Brotherhood,  90 
Neb.  683,  134  N.  W.  267;  Walden  i\ 
Assn.,  89  Neb.  546,  131  N.  W.  962; 
Hardinger  v.  Brotherhood,  72  Neb.  860, 
101  N.  W.  983,  103  N.  W.  74;  Eohloff 
r.  Assn.,  130  Wis.  61,  109  N.  W.  989. 
Must  be  shown  by  clear  and  satisfac- 
tory evidence  and  a  mere  preponder- 
ance is  not  enoush.  South  Atl.  L.  Ins. 
Co.  V.  Hurt,  115  Va.  398,  79  S.  E.  401. 
Not  with  a  degree  of  certainty  required 
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to  justify  a  conviction  upon  circum- 
stantial evidence  in  a  criminal  case,  to 
wit,  that  "the  eviilence  iriust  be  of 
such  character  as  to  exclude  with  rea- 
sonable certainty  every  other  hyjiothe- 
sis  than  that  of  death  by  suicide." 
Modern  Woodmen  r.  Craiger,  175  Ind. 
?.0,  92  N.  E.  113. 

Great  preponderance  required.  Almond 
f.  Wodiliiicn,  loo  -Mo.  Aj)]).  3h2,  113 
S.    W.   C9.-5. 

If  circumstantial  evidence  is  relied  on 
facts  must  show  there  was  no  reason- 
able hypothesis  of  natural  or  accidental 
death,'  Kornig  i'.  Co.,  1U2  Minn.  31,  112 
N.  W,  1039;  Lindahl  c.  Court,  KiO  Minn. 
87,  110  N.  W.  3."58;  Metropolitan  Ins. 
Co.  V.  De  Vault,  109  Va.  392,  G3  S.  E. 
982. 

Lack  of  motive  may  be  shown.  Xa- 
tional  Union  r.  Fitzpatrick,  133  Fed. 
r.94,  OG  C.  C.  A.  524. 
Suicide  shown. — Supreme  Tent  r.  King, 
142  Fed.  C78,  73  C.  C.  A.  6G8;  Zear- 
foss  V.  Union,  102  Minn.  oG,  112  N.  W. 
1044;  Hardinger  r.  Brotherhood,  72 
Neb.  SGO,  101  N.  W.  983,  103  N.  \V. 
74;  White  v.  Ins.  Co.,  120  App.  Div. 
2G0,  105  N.  Y.  S.  87;  Felix  r.  Ins.  Co., 
216  Pa.  95,  64  A.  903;  Grand  F.  Co. 
r.  Melton,  102  Tex.  399,  117  S.  W. 
7««8. 

Suicide  not  shown.  —  Grand  Lodge  v. 
Banister,  SO  Ark.  190,  9G  S.  W.  742; 
TJoss-Lowin  v.  Ins.  Co.,  20  Colo.  App. 
2G2,  78  P.  Sn.l;  Sovereign  Camp  r. 
Bridges,  7  Ind.  Ty.  433,  104  S.  W. 
G72;  Sovereign  Camp  v.  Salmon  (Ky.), 
120  S.  W.  3r)8;  Ferris  r.  Loval  Ameri- 
cans, 152  Mich.  314,  116  X.  W.  445; 
Kornig  v.  Ind.  Co..  102  Minn.  31,  112 
X.  W.  1039;  Rnhloff  V.  Assn.,  130  Wig. 
Gl.   1(19   X.  W.  9s9. 

For  court  or  jury? — "It  is  true  that  in 
cases  such  as  this  suicide  is  an  allirm- 
ative  defense,  and  generally  it  is  a 
defense  that  should  be  submitted  to 
the  .jury  as  an  issue  of  fact;  but  it  is 
not  true  that  an  aflirmative  defense 
cannot  be  so  clearly  and  inilis[>utably 
established  that  its  existence  .should  not 
be  aci'ej'ted  by  the  court  na  jiroved  in 
law.  Where  all  the  evidence  in  a 
case  is  of  such  character  that  it  af- 
fords no  room  for  reasonable  contro- 
versy about  an  ultimate  fait,  there  can 
be  no  issue,  and  therefore  nothinp  con- 
cerning such  fact  for  the  triers  of  fact 
to  determine.  In  each  of  the  cases 
cited  by  jdaintifi",  there  was  room  in  ! 
the  evidence  for  a  reasonable  inference  I 


I  against  the  fact  of  suicide,  and  the  is- 
sue  proi»erly  was  submitted  to  the 
jury."  Richev  r.  Woo«lnien,  etc.,  1G3 
Mo.  App.  235,  146  S.  \V.  461,  rit.  Al- 
mond r.  Modern  Woodmen,  133  Mo. 
App.  382,  113  S.  W.  695;  Gaver  r. 
Woodmen,  152  Mo.  App.  1.55,  133  S.  W. 
153,  and,  .  also,  Xorman  r.  Order  of 
U.  C.  T.  of  America,  163  Mo.  App.  175, 
145  S.  W.  R.53. 

554—13  See  Woo<lmen  v.  Landnim 
(Ky.),    166   S.    W.   598. 

554-44  Van  Xorman  r.  Brotherhood, 
143  la.  536,  121  X.  W.  lOSO,  notwith- 
standing insured  had  mental  ailment. 
554-45  .Tenkner  v.  Supreme  Tent,  243 
Pa.   2sl,  90  A.  73. 

55-1-47  Kiesewetter  r.  Maccabees, 
227  111.  48,  81  N.  E.  19,  body  found 
hanging  with  rope  around  neck  and 
statement   in   proof. 

555-48  llilburn  r.  Ins.  Co.,  140  Mo. 
App.  355,  124  S.  W.  63;  Bode  r.  Ins. 
Co.,  103  Mo.  App.  289,  77  S.  W.  116. 
555-49  Berner  r.  Brotherhood,  154 
111.  Aj.j).  27;  Xational  Ben.  See.  r.  Old- 
ham, 70  Kan.  79,  78  P.  163;  Reed  V. 
Ins.  Co..  81  X.  .7.  L.  -•:?,,  vo  A.  4G2. 
A  void  award  of  appraisers  is  inadmis- 
sible. Kiddell  r.  Ins.  Co.  (R.  I.),  89 
A.    833. 

556-52  Fidelity  &  D.  Co.  r.  Co.,  45 
Colo.  443,  103  P.  383  (embezzlement 
by  employe);  Mott  i\  Ins.  Co.  (Tex 
Civ.),  154  S.  W.  G5S. 
Loss  under  credit  policy. — See  Philadel- 
phia   C.    Co.    r.    Co.,    133    Kv.    745.    118 

s.  w.  lont. 

Intemperance  prior  to  insurance  doca 
not  prove  subsequent  intcmporance. 
Sovereign  Camp  v.  Salmon  (Ky.),  120 
S.   W.   358. 

557-53  "Affirmative  proof"  is  such 
evidence  of  truth  of  matters  asserted 
as  tends  to  establish  them,  rcganllcM 
of  its  character.  The  condition  is  com- 
plied with  by  making  prima  facie 
showing  of  facts  required  to  im|>ofie 
liability.  Jenkins  r.  Assn.,  147  la.  113, 
124  X.'W.  199. 

C?ustom  of  mutual  insurer  to  pay  losses 
not  covered  bv  jioiici.s  cinnot  be 
shown.  Sleet  v.  Ins.  Co.  (Kv.),  113 
S.  W.  515. 

558-54  Fountain  r.  Ins.  Co.  (Cal.), 
117  P.  630;  Tvoomis  r.  Ins.  Co..  16  Cat 
App.  532.  117  P.  642:  Queen  Ins.  Co. 
r.  Van  Oicsen.  136  Ga.  711,  72  S.  E. 
41;    Vnuntr   r.    .Assn..   126  Mo.   App.   22n, 

ion  s.  w.  .-,.-,:. 

Stipulations  ts  to  form  on  which  proofs 
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shall  be  made  do  not  exclude  other 
written  evidence.  Metropolitan  Ins. 
Co.  V.  McAuley,  134  Ga.  16o,  67  S.  E. 
393. 

Events  occurring  after  abandonment  of 
vessel  may  be  shown  so  far  as  they  re- 
late to  her  pre-existing  state,  as  cus- 
tomary charge  for  wrecking  services 
performed  in  attempt  to  rescue  her. 
Koval  Ex.  A.  v.  Co.,  166  Fed.  32,  92 
C.  C.  A.  66. 

Presumption  of  death  arising  from  con- 
tinued absence  of  insured  is  available 
to  plaintiflf  though  payment  of  assess- 
ments suspended  on  assumption  of  death 
long  prior  to  time  presumption  arose. 
Behlmer  v.  A.  O.  U.  W.,  109  Minn.  305, 
123  N.  W.  1071. 

559-55  Wilkinson  v.  Ins.  Co.,  144  111. 
App.  3S;  Simpkins  v.  Assn.,  148  la.  543, 
126  N.  W.  192;  Metropolitan  Ins.  Co. 
V.  Maddox  (Ky.),  127  S.  W.  503  (plac- 
ing poison  on  different  shelf  than  that 
on  which  usually  kept,  relevant  to  show 
it  was  mistaken  for  harmless  remedy) ; 
McAuley  v.  Co.,  37  Mont.  256,  96  P, 
131. 

Plaintiff's  unwillingness  to  an  investi- 
gation of  cause  of  fire  admissible. 
Mott  V.  Ins.  Co.  (Tex.  Civ.),  154  S.  W. 
658. 

Intoxication. — Little  v.  Assn.,  154  la. 
440,  134  N.  W.  1087. 
Drinking  habits,  standing  alone,  irrele- 
vant and  immaterial.  James  v.  Casualty 
Co.,  lis  Minn.  146,  1S6  N.  W.  582. 
Belief  of  witness. — In  an  action  on  a 
fire  insurance  policy,  evidence  as  to 
witness'  belief  as  to  cause  of  fire  was 
immaterial.  Citizens'  Mut.  Fire  Ins. 
Co.  v.  Bridge  Co.,  116  Md.  422,  82  A. 
372. 

Action  on  fidelity  bond. — U.  S.  F.  & 
O.  Co.  f.  Co.,  148  Fed.  353,  78  C.  0.  A. 
345. 

Demonstrative  evidence. — Tackman  v. 
Brotherhood,  132  la.  64,  106  N.  W. 
350. 

Absence  of  motive  to  commit  suicide, 
weighty  circumstance.  Kornig  v.  Co., 
102  Minn.  31,  112  N.  W.  1039. 
Animals  killed  by  lightning. — FVeeman 
V.  Ins.  Co.,  121  Mo.  App.  532,  97  S.  W. 
225. 

Insured's  habits  may  be  shown  on  issue 
as  to  cause  of  death.  Grand  Lodge  r. 
Banister,  80  Ark.  190,  96  S.  W.  742; 
Wilkinson  v.  Ins.  Co.,  240  111.  205,  88 
N.  E.  550  (also  temperament) ;  Fnrbush 
V.  Co.,  133  Mich.  479,  95   N.  W.   551, 


131  Mich.  234,  91  N.  W.  135,  100  Am. 
St.    582. 

Pecuniary  condition  of  insured  may  be 
proved  on  issue  of  suicide.  Fidelity  & 
C.  Co.  v.  Freeman,  109  Fed.  847,  48 
C.  C.  A.  692,  54  L.  E.  A.  680;  Furbush 
V.  Co.,  133  Mich.  479,  95  N.  W.  551, 
131  Mich.  234,  91  N.  W.  135,  100  Am. 
St.  582;  Kornig  v.  Co.,  102  Minn.  31, 
112  N.  W.  1039;  Goldschmidt  V.  Ins, 
Co.,  134  App.  Div.  475,  119  N.  Y.  S. 
233;  Cox  v.  Tribe,  42  Or.  365,  71  P. 
73,  95  Am.  St.  752,  60  L.  R.  A.  620; 
Rohloff  V.  Assn.,  130  Wis.  61,  109  N.  W. 
9S9. 

Voluntary  exposure  to  minecessary 
danger. — Dillon  v.  Co.,  130  Mo.  App. 
502,  109  S.  W.  89. 

Death  by  accident  shown. — Taylor  v. 
Co.,  208  Pa.  439,  .57  A.  830.  See  Na- 
tional Assn.  v.  Scott,  155  Fed.  92,  83 
C.  C.  A.  652;  Thomas  v.  Co.,  106  Md. 
299,  67  A.   259. 

Admissions  of  insurer's  physician  com- 
petent to  show  cause  of  death.  Ranta 
V.  Supreme  Tent,  97  Minn.  454,  107 
N.  W.  156. 

Proofs  of  loss  do  not  limit  details  of 
fact  or  evidence  to  circumstances  set 
out.  Noyes  v.  Assn.,  190  Mass.  171, 
76  N.  E.  665. 

Insured's  bodily  condition  and  all  that 
was  said  or  done  by  him  during  two 
weeks  intervening  between  injury  and 
death  in  relation  to  his  condition  may 
be  shown  on  issue  as  to  whether  death 
resulted  from  accidental  injury.  Ward 
f.  Ins.  Co.,  82  Neb.  499,  118  N.  W. 
70. 

Incidental  character  of  physical  injury, 
presumed.  Simpkins  V.  Assn.,  148  la. 
543,  126  N.  W.  192, 
Deficient  documentary  evidence  may 
be  supplemented  by  other  evidence. 
Metropolitan  Ins.  Co.  v.  McAuley,  134 
Ga.  165,  67  S.  E.  393. 
Physician's  certificate  inadmissible  if 
not  referred  to  in  proofs.  Salts  f. 
Ins.  Co.,  140  Mo.  App.  142,  120  S.  W, 
714. 

Preliminary  reports  of  physician  to  in- 
surer, not  competent  to  show  insured's 
disease.  General  Aec.  Ins.  Co.  v. 
Hayes,  52  Tex.  Civ.  272,  113  S,  W, 
990. 

Relevant  facts. — Meilv  Co.  v.  Ins.  Co., 
148  Fed.  683,  79  C.  C.  A.  454  (expres- 
sions of  hopefulness) ;  Provident,  etc. 
Soc.  V.  Whavne,  29  Kv.  L.  R.  160,  93 
S.  W.  1049  (prior  to  state  of  health); 
Goldschmidt  v.  Ins.  Co.,  134  App.  Div. 
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47o,  119  X.  Y.  S.  233  (mental  and  phy- 
sical state  just  prior  to  death);  Cady 
r.  Co.,  134  Wis.  322,  li:?  X.  W.  9*57, 
17  L.  R.  A.  (N.  S.)  2()()  (res  Rostao 
declarations).  See  Patterson  v.  Co.,  25 
App.  fas.  (D.  C.)  -iG. 
550-i*6  Philadelphia  Underwriters 
A^'cncy  i*.  Brown  (To.\.  Civ."),  Ml  S.  W. 
89!>. 

50(>-57  Wilfulness  in  committing  sui- 
cide  need  not  bo  shown.  I'liion  (.'.  L. 
I.  Co.  r.  Hollowell,  14  Ind.  App.  Oil, 
•i:;    N.   K.   277. 

Mere  evidence  that  a  jiolicy  holder 
was  in  jicniniary  straits  at  the  times 
he  obtained  the  j)olicy  and  sulTcrod  the 
injury  of  itself  would  be  no  evidence 
of  an  intentional  injury,  but  such  evi- 
dence, coupled  with  other  facts  and 
circumstances,  may  form  an  imj>ortant 
and  powerful  link  in  an  evidentiary 
chain  that  will  support  a  reasonable  in- 
ference that  the  injury  was  self-in- 
flicted. Ex  parte  Alexander,  163  Mo. 
Api>.  ni.-;,  147  S.  W.  .121. 
Previous  fires  on  promises  in  question 
cannot  be  proved,  it  not  bein^  con- 
tended insured  caused  them.  Colonial 
^f.  V.  T.  Co.  V.  Ellinger,  112  111.  App. 
302. 

Previous  statements  by  plaintiff. — Pala- 
tine Ins.  Co.  r.  Co.,  13  N.  M.  241.  82 
P.    ?,(]?,. 

Defendant  may  furnish  missing  part  of 
stipulated  proof  if  plaintilT  fail.s  to  do 
so.  IlotTman  v.  Ins.  Co.,  134  App.  Div. 
97S,  lir»  N.  Y.  S.  112S. 
5GO-60  Evidence  of  plaintiff's  finan- 
cial cotidition  when  loss  occurred,  com- 
petent to  rebut  charge  of  fraud.  Pala 
tine   Ins.   Co.  r.  Co.,  13   N.  M.  241,  82 

P.  nr,.-?. 

r>r,l-«l  Meilv  Co.  r.  Ins.  Co.,  14S 
F.d.  nS3,  79  C.  C.  A.  454. 
.•>01-C{5  U.  S.  L.  Ins.  Co.  r.  Voeke, 
12!»  111.  .1.-)-.  22  N.  E.  4(17.  H  L.  R.  A. 
C)'^:  Cicnna  r.  Casualty  Co.,  107  Ml.  .\pp. 
413;  Lundholm  r.  Mystic  Workers.  104 
111.  .\ytp  472;  Poeck  r.  Woodmen  (la.), 
143  X.  W.  999;  Tomlinson  r.  Camp 
(la.).  141  N.  W.  9.in:  Mittelstndt  r. 
Woodmen,  143  la.  186,  121  X.  W. 
80!^. 

5«l-66  Pac.  M.  L.  Ins.  Co.  r.  Mo 
Cabe,  1.'7  Ky.  270,  162  S.  W.  1136; 
Aetna  L.  I.  Co.  r.  Milward.  118  Ky. 
710,  82  S.  W.  364  (reviewing  cases  on 
both  sides);  Queatham  r.  Woodmen.  148 
Mo.  .App.  33.  127  S.  W.  6.-;i  (testimony 
incompetent;  verdict  not  competent  to 
show   cause   of  death;   otherwise  aa  to 


fact  of  death);  Boehme  r.  Woodmen, 
36  Tex.  Civ.  5itl,  S-j  S.  W.  444. 
See  Krogh  r.  Brotherhood,  153  Wis. 
3!"7,  1  n  X.  W.  270. 
Record  of  the  board  of  health  not  ad- 
missible. Brotlierhood  of  Painters,  etc. 
f.  Barton,  46  Ind.  App.  160,  92  X.  E. 
64,  foil.  Craiger  r.  ilodern  Woodmen, 
etc.,  40  Ind.  App.  279.  80  N.  E.  429, 
holding  that  a  coroner's  verdict,  al- 
though attai-hcd  to  proofs  of  death 
made  by  the  beneficiary  in  conformity 
to  blanks  furnished  by  the  company, 
was  not  admissible  in  evidence. 
Verdict  of  coroner's  jury  does  not  pei 
se  m.ikr  prima  faii<'  case  for  insurer. 
Orand. Lodge  r.  Banister,  80  Ark.  190, 
90  .s.  W.   742. 

Findings  of  coroner,  without  jury,  in 
a'iniissible.  Kinncv  r.  Yeomen,  15  N. 
D.  21,  106  X.  W.  -14. 
561-67  "Whitnev  Est.  Co.  r.  Co.,  15.5 
Cal.  521,  ini  p.  911;  Knapji  v.  Brother- 
hood, 139  la.  130,  117  X.  W.  29s ;  Erie 
B.  Co.  r.  Ins.  Co.,  81  O.  .<^t.  1,  S9  X.  E. 
1065  (binding  as  to  mortgagee  though 
he  was  not  a  party  to.  and  had  no  no- 
tice of,  appraisement);  (Jraham  r.  Ins. 
Co.,  75  O.  St.  374.  79  X.  E.  930.  Roe 
Western  U.  Assn.  v.  Ilankins.  221  III. 
304,  77  X.  E.  447;  Townscn.l  r.  Ins. 
Co.,  86  App.  Div.  323,  83  X.  Y.  8.  909, 
178  X.  Y.  034.  71  X.  E.  1140  (no 
opinion). 

Award  pursuant  to  verbal  submission 
may  be  discre<lited  by  either  verbal  or 
documentary  evidence  by  one  who  de- 
nies he  was  a  partv  to  it.  Lew  r. 
Ins.  Co.,  58  W.  Va. '540,  52  S.  E.  449. 
Award,  conclusive  until  set  aside.  May- 
er r.  Co.,  124  App.  Div.  211,  108  X. 
Y.  S.  711.  Insured  may  |>resont  evi- 
<lence  to  ajipraisers.  Harth  r.  Ins.  Co., 
31  Kv.  L.  H.  ISO,  102  S.  W,  242. 
562-68  Bolte  r.  Assn.,  23  S.  D.  240, 
121  X.  W.  773;  Xorth  British,  etc. 
Ins.  Co.  i\  Edmundson,  104  Va.  4S6» 
52  S.  E.  3,50.  See  Lindahl  r.  T.  O.  P., 
100  Minn.  87.  110  X.  W.  35s.  117  Am. 
St.  C,(W,  8  L.  R.  A.  (X.  S.>  916;  Mark- 
ham  r.  T.  O.  O.  F.,  7«5  Xeb.  295,  110 
X.   W.   638. 

562-69  Rochester  German  Ins.  Co.  C 
S.liMii.lt.  151  Fe<l.  6S1;  Phoenix  Ins. 
Co.  r.  McAtee,  33  Ind.  App.  106,  70 
X.  E.  947:  Helm  r.  Ins.  Co.,  132  la.  177, 
109  X.  W.  605;  Lundwick  r.  Ins.  Co., 
128  Ta.  376.  104  X.  W.  429:  Amusement 
Svnd.  Co.  r.  Ins.  Co..  85  Kan.  36".  116 
P.  620.  rehear,  drnird.  .85  Kan.  616.  118 
P.  76;  Farlcv  r.  Ins.  Co.,  US  Wia.  622, 
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]34  N.  W.  1054.  See  Citizens'  S.  Bk. 
r.  Ins.  Co.  (Vt.),  86  A.  1056. 
Assessor's  schedule  inadmissible  where 
no  return  had  been  made  that  year. 
Kelley  v.  Ins.  Co.,  262  111.  158,  104 
N.  E.  188. 

Cost  of  construction. — Teter  v.  Ins.  Co. 
(W.  Va.),  82  S.  E,  201. 
Market  value. — State  Mut.  Ins.  Co.  v. 
Cathey  (Tex.  Civ.),  153  S.  W.  935. 
Preliminary  "proofs  of  loss" — ex  parte 
statements  of  i^laintiff — should  be  ad- 
mitted at  the  trial  only  when  neces- 
sary, and  then  with  proper  caution  to 
the  jury  against  considering  them  as 
evidence  of  the  fact.  Mut.  Fire  Ins. 
Co.  r.  Bitter,  lia  Md.  163,  77  A.  388, 
cit.   earlier  cases. 

Cost  evidence  of  value, — Glaser  v.  Ins. 
Co.,  47  Misc.  89,  93  N.  Y.  S.  524. 
563-70  Liverpool,  etc.  E.  Co.  •y.  Mc- 
Fadden,  170  Fed.  179,  95  C.  C.  A.  429 
(as  contradistinguished  from  time  fire 
started);  Lundvick  v.  Ins.  Co.,  128  la. 
376,  104  N.  W.  429;  Central  Glass  Co. 
V.  Ins.  Co.,  130  La.  18,  57  S.  538;  How- 
erton  v.  Ins.  Co.,  105  Mo.  App.  575, 
80  S.  W.  27;  Orr,  etc.  Co.  v.  Co.,  77 
N.  J.  L.  749,  73  A.  541  (bill  for  prop- 
erty sold  insured,  not  admissible) ;  Del- 
aware Ins.  Co.  V.  Hill  (Tex.  Civ.),  127 
S.  W.  283  (value  when  insured  in  con- 
nection with  proof  of  no  change).  See 
Hartford  Ins.  Co.  v.  Becton  (Tex.  Civ.), 
124   S.   W.   474. 

Expert  may  give  cost  of  replacing  ma 
chinery.  Sharp  v.  Ins.  Co.,  164  Mo. 
App.  475,  147  S.  W.  154, 
A  memorandum  made  by  the  adjuster 
at  time  of  his  investigation,  held  ad- 
missible to  show  the  point  at  which  the 
investigation  ceased,  but  not  to  show 
that  the  items  were  correct.  Chamber- 
lain V.  Ins.  Co.,  177  Ala.  516,  58  S. 
267. 

564-71  Contra,  Oklahoma,  etc.  Assn. 
V.  MeCorkle,  21  Okla.  606,  97  P.  270, 
statute. 

Amount  paid  by  insurer  for  loss  of 
property,  not  conclusive  evidence  of 
value  as  between  insured  and  third 
party  in  suit  for  insurer's  benefit  in 
part.  Verdon  v.  Co.,  69  N.  J.  L.  598, 
55  A.  99. 

564-72  Delaware  Ins.  Co,  v.  Hills 
(Tex.  Civ.),  127  S.  W.  283. 
564-74  Furlong  r.  Ins.  Co.,  136  la, 
468,  113  N.  W.  1084  (inventories  by 
both  parties') ;  Cohen  t\  Ins.  Office,  198 
N.  y.  140,  91  N.  E.  265;  Wells  W.  Co. 
V.  Ins.   Co.,  209   Pa.  488,  58  A.   894 j 


Smith  V.  Ins.  Co.,  21  S.  D.  433,  113 
N.  W.  94. 

Verified  proofs  of  loss  may  be  used  as 
basis  for  testimony  as  to  value  of  prop- 
erty. Bruger  v.  Ins.  Co.,  129  Wis.  281, 
109   N.  W.   95. 

565-75  Testimony  as  to  value  of 
goods  destroyed  is  competent,  at  least 
where  false  swearing  and  fraud  set  up, 
though  based  upon  what  witness  saw 
in  storehouse.  Prudential  F.  Ins.  Co. 
V.  Alley,  104  Va.  356,  51  S.  E.  812. 
Manner  in  wMch  loss  arrived  at  may 
be  shown  by  plaintiff  to  meet  charge  of 
fraud  in  making  proofs.  Cohen  v.  Ins. 
Office,  198  N.  Y.  140,  91  N.  E.  265. 
Amount  insured  paid  in  settlement  of 
claims  of  consignors  whose  property 
had  been  stolen,  immaterial  in  action 
on  policy  covering  loss  by  larceny 
or  burglary.  Monahan  v.  Co.,  114  N. 
Y.  S.  862. 

Loss  under  indemnity  policy, — An  em- 
ploye whose  fidelity  has  been  guaranteed 
may  testify  of  amount  collected  for  his 
employer.  Supreme  Euling  v.  Co.,  114 
App.  Div,  689,  99  N.  Y.  S.  1033.  En- 
tries made  by  him  in  course  of  duties, 
admissible.  Lancashire  Ins.  Co.  v.  Cal- 
lahan, 68  Minn.  277,  71  N.  W.  261,  64 
Am.  St.  475;  Bk.  v.  Bk.,  128  N.  C.  366, 
38  S.  E.  908,  83  Am.  St.  682;  Goldman 
V.  Co.,  125  Wis.  390,  104  N.  W.  80. 
565-76  Fidelity  &  C.  Co.  v.  Cooper, 
137  Ky.  544,  126  S.  W.  Ill;  Starr  v. 
Ins.  Co.,  41  Wash.  199,  83  P.  113. 
Verified  tax  list  by  insured,  inadmis- 
sible to  contradict  his  testimony.  Ger- 
man M.  Ins.  Co.  V.  Niewedde,  11  Ind, 
App.  624,  39  S.  E.  534. 
566-77  Modern  Woodmen  v.  Cecil, 
108  Md.  357,  70  A.  331. 
Adjustment  is  prima  facie  proof  of 
amount  due.  German  F.  Ins.  Co.  v. 
Gibbs,  42  Tex.  Civ.  407,  92  S.  W.  1068, 
96  S.  W.  760. 

566-78  Coscarella  v.  Ins,  Co.,  175 
Mo.  App.  130,  157  S.  W.  873. 
Statements  in  proofs  over  plaintiff's 
signature,  if  there  without  his  knowl- 
edge, may  be  contradicted.  Pruden- 
tial Ins.  Co.  V.  Hummer,  36  Colo.  208, 
84  P.  61. 

566-79  In  an  action  upon  a  benefit 
certificate,  statements  made  by  an  as- 
sured are  competent  evidence  against 
the  beneficiary.  Lundholm  v.  Mystic 
Workers,  164  111.  App.  472. 
Where  the  defense  is  suicide  and  proof 
shows  he  intended  to  commit  suicide 
because  his  wife  had  been  unfaithful, 
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the  evidence  of  the  good  character  of 
the  wife  for  chastity  is  a<iinissible  on 
the  theory  that  a  husband  with  a  sound 
mind  would  not  charge  his  wife  with 
infidelity  when  there  was  no  evidence. 
Ga.  L.  Ins.  Co.  r.  McCrame,  12  Ga.  App. 

srui,  78  s.  E.  111.";. 

Declarations  of  insured  looking  to  in- 
vcstijiatioiis  of  causo  of  loss,  admissible 
to    meet    subsequent     charge     of     com- 
plicity  in   causing   it,   previous   declara- 
tions  being   shown    in    support   of   that 
issue.     O 'Toole   r.    Ins.    Co.,    1;j9    Miih. 
187,  123  N.  W.  795. 
567-Sl     Insurance    Office    r.    Co.,     72 
Kan.    41,    82    P.    513      (combustion     of 
wool);   Travelers'  Ins.  Co.  v.  Bingham, 
32  Ky.  L.  R.  233,  105  S.  W.  S94;  Rath- 
jen   r.   Woodmen,   93    Neb.    (LMt,    HI    .\. 
W.  815;   Iliidebrand   r.  Artisans,  50  Or. 
159,    91    P.    542;    Madden    r.    Ins.    Co., 
70   S.   C.    295,  49   S.   E.   8.-^5;    Tavlor   r. 
Woodmen,    42    Wash.    304,    84    P.    867; 
Blo.h    r.    Ins.    Co.,    132    Wis.    150,    112 
N.  W.  45   (cause  of  explosion"). 
Opinions    of    experts    and    non-experts. 
Metropolitan   L.   Ins.  Co.   r.   Wagner,  50 
Tex.   Civ.   233,   109   S.  W.    1120. 
Conclusion  is  not  called  for  l)y  request 
to  witness  to  state  coiiclitiou  and  facial 
expression    of    insured.     V.    S.    Health, 
etc.  Co.  i\  Clark,  41    Ind.  A\>p.  345,  83 
N.   E.   760.     Inquiry  as   to   habit  of   in- 
sured concerning  use  of  intoxicants  does 
not  call  for  con(dusions  from  witnesses 
who   have  knowledge   thereof.      Tavlor 
r.  Co.,  145  N.  C.  383.  59  S.  E.  139. 
Non-experts  may  testify  whether  they 
had   sci'ii  or  oliserved  certain   symptoms 
of  disease  in  a  person.     Illinois  L.   Ins. 
Co.    r.  Do  Lang,   30  Kv.  L.   R.   753,  9!) 
S.    W.    010. 

Opinion  must  be  based  on  knowledge 
or  on  facts  and  circumstances  testified 
to  bv  others.  Kiniiev  r.  Yeomen,  15 
N.  I).  21,  100  N.  W.  44. 
Opinions  as  to  feasibility  of  removing 
goods  from  building  on  fire,  inadmis- 
sible.    Ins.  Co.  r.  Osborn,  26  Ind.  Ai)p. 

88,  59   N.   E.   181. 

Non-experts  acquainted  with  value  of 
like  jiropeity  as  tliat  burned  may  tcs- 
tifv  of  its  value.  Home  Ins.  Co.  V. 
Sylvester,  25  Ind.  App.  207,  57  N.  E. 
991;  Helm  r.  Ins.  Co.,  132  la.  177.  109 
N.  W.  005;   Glaser  r.  Ins.  Co.,  47   Misc. 

89,  93  N.  Y.  S.  524;  Tucker  r.  Ins.  Co., 
58  W.  Va.  30,  51  S.  E.  86.  Owner 
may  give  opinion  as  to  value  of  stock. 
Smith  V.  Ins.  Co.,  21  S.  D.  433,  113  N. 
W.  94. 


A  non-expert  may  not  testify  whether 
insured's  conduct  indicated  he  had  a 
certain  disease.  Tavlor  f.  Woodmen, 
42  Wash.  304,  84  p'  867.  Nor  as  to 
cause  if  facts  may  be  given  jury  in 
usual  manner.  Continental  C.  Co.  r. 
Todd,  82  Ark.  214,  101  S.  W.  168.  Hut 
he  may  testify  as  to  condition  of  in- 
sured's health  at  time  in  question  and 
performance  by  him  of  his  <lutie8. 
Fidelity  T.  &  T.  Co.  r.  Ins.  Co.,  213  Pa. 
415,   63   A.   51. 

Indicia  of  fire  may  be  testified  of.  Ins. 
Ollice  c  Co.,  72  Kan.  41,  b2  P.  513. 
568-82  Exjtert  testimony,  admissible 
on  question  of  probabilities  of  danger 
and  loss  to  be  apprehended  from  sit- 
uation of  vessel.  Roval  Ex.  A.  r.  Co., 
160  Fed.  32,  92  C.  C.  A.  66. 
569-83  Wightman  r.  Lodge,  121  Mo. 
Aj)p.  252,  98  S.  W.  829. 
569-84  Orient  Ins.  Co.  r.  Kaptur, 
176  Ind.  308,  95  N.  E.  230;  Cnited 
States  Fire  Ins.  Co.  r.  Bvnum  &  Co., 
143  Ky.  804,  137  S.  W.  771;  Globe  & 
R.  Ins.  Co.  r.  Johnson  (Ky.).  127  S.  W. 
765;  Aetna  L.  I.  Co.  r.  Milward.  113 
Kv.  710.  82  S.  W.  364,  68  L.  R.  A. 
285;  Mut.  F.  Ins.  Co.  r.  Pickett.  117 
Md.  638,  83  A.  1097;  Smith  r.  Ins.  Co., 
200  Mass.  50,  85  N.  E.  841;  Novos  r. 
Assn.,  190  Mass.  171,  76  N.  E."  665; 
Orr,  etc  Co.  r.  Co..  77  N.  J.  L.  749, 
73  A.  541;  St.  Paul  Ins.  Co.  r.  Mitten- 
dorf,  24  Okla.  051,  104  P.  354. 
Slight  evidence  will  establish  waiver 
if  insured  's  rights  not  prejudiced. 
Breeden  r.  Ins.  Co.,  23  S.  1).  417.  122 
N.  W.  348. 
Action   on   claim   by   mutual    company, 

presumed.     Winn    r.    \V linen.    liS    Mo. 

Aj.p.  701.  Hit  S.  W.  530. 
It  is  for  jury  to  say  whether  burden 
on  j>lainti(T  met  under  policy  recpiiring 
proof  satisfactory  to  insurer.  Trai.'«or 
r.  Assn..  2o2  Mass.  292.  SS  N.  E.  901. 
570-85  North  Am.  Ins.  Co.  r.  Wat- 
son. 0  Ga.  Apj).  193,  64  S.  E.  693. 
57<»-86  See  R«v  v.  Ins.  Co.  (Ala.), 
05   S.   536. 

570-88  Coy  r.  Ins.  Co.,  110  Me.  551, 
88  A.  355;  Palatine  Ins.  Co.  r.  Kehoe, 
210  Mass.  426.  96  N.  E.  1099;  Newton 
r.  Ins.  Co.,  125  Wis.  289,  104  N.  W. 
107. 

Evidence  of  any  degree  may  be  suffi- 
cient under  statute  expressing  insured 
need  not  give  such  proof  as  is  required 
in  co\irt,  but  may  give  best  evidence 
in  his  power.  Da  Rin  r.  Co.,  41  Mont. 
175,   108  P.  649. 
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570-89  See  Supreme  F.  W.  v.  Knight, 
9  Ala.  App.  428,  64  S.  196;  Preferred 
Ace.  Ins.  Co.  r.  Fielding,  35  Colo.  19, 
83  P.  1013;  Helm  v.  Ins..  Co.,  132  la. 
177,  109  N.  W.  605;  Aetna  L.  I.  Co.  v. 
Milward,  118  Ky.  716,  82  S.  W.  364; 
Walker  v.  Assn.,  142  Mich.  162,  105  N. 
W.  597;  Jacobv  v.  Ins.  So.,  10  Pa.  Super. 
•366;  Newton  i:  Ins.  Co.,  125  Wis.  289, 
104   N.   W.   107. 

Physical  and  mental  condition  of  in- 
sured may  excuse  compliance  with 
terms  of  accident  policy.  Eeed  f. 
Assn.,  154  Mich.  161,  117  N.  W.  600 
(noliee) ;  Eoseberry  v.  Assn.,  142  Mo. 
App.  552,  121  S.  W.  785. 
571-90  An  attorney,  representing  an- 
other insurer  whose  policy  covered  the 
same  loss,  examining  insured  and  pre- 
paring proofs  of  loss  with  knowledge 
of  defendant's  agent,  which  proofs 
were  accepted  by  defendant,  may  tes- 
tify to  the  facts  where  the  defense  set 
up  that  no  proofs  of  loss  had  been  fur- 
nished. Aachen  &  M.  F.  Ins.  Co.  P.  T. 
G.  Co.  (Ala.  App.),  64  S.  635. 
571-91  Copies  of  proofs  competent 
if  original  in  possession  of  insurer  and 
without  jurisdiction.  Davis  v.  Ins.  Co., 
5  Pa.  Super.  506. 

571-92     Supreme  Lodge  v.  Baker,  163 
Ala.    518,    50    S.    958. 
571-95     Queen,  etc.  Co.  v.  Laster,  108 
Ark.  261,  156  S.  W.  848. 
571-96     Western    Assn.    v.    Hankins, 
221    111.    304,    77   N.    E.   447;    Melancon 
V.  Ins.  Co.,  116  La.  324,  40  S.  718. 
Evidence    excusing    immediate    notice. 
Edaefield  Mfg.  Co.  v.  Co.,  78  S.  C.   73, 
58  S.  E.  969. 

573-99  Grood  faith  of  insured  in 
valuing  property  may  be  proved  bj' 
showing  source  of  his  information.  Ger- 
man Am.  Ins.  Co.  v.  Brown,  75  Ark. 
251,  87  S.  W.  135. 

572-1  United  Commercial  Travelers 
V.  Sain,  186  Fed.  271,  108  C,  C.  A.  317; 
Continental  Casualty  Co.  v.  Ogburn, 
175  Ala.  357,  57  S.  852;  Queen,  etc. 
Co.  V.  Laster,  108  Ark.  261,  156  S.  W. 
848;  Am.  Ins.  Co.  v.  Dannenhower,  89 
Ark.  Ill,  115  S.  W.  950;  Preferred  A. 
Ins.  Co.  r.  Fielding,  3.5  Colo.  19,  83  P. 
1013  (demanding  proofs  insurer  not 
entitled  to) ;  Mclnturfif  v.  Ins.  Co.,  155 
111.  App.  225,  af.  P.  V.  T?.  Co.,  247  111. 
445,  93  N.  E.  369;  Novak  r.  Ins.  Co., 
156  III.  App.  352;  Gash  v.  Ins.  Co.,  153 
111.  App.  31;  Penn  Mut.  L.  I.  Co.  v 
Norcross,  163  Ind.  379,  72  N.  E.  132; 
Griffith    i:    Ins.    Cp.,    143    la.    88,    120 


N.  W.  90;  Nichols  r.  Ins.  Co.,  125  la. 
262,  101  N.  W.  115;  Citizens',  etc.  Co. 
V.  Bridge  Co.,  116  Md.  422,  82  A.  372; 
Keeton  v.  Nat.  Union  (Mo.  App.),  165 
S.  W.  1107;  Johnson  v.  Ins.  Co.,  137 
Mo.  App.  380,  118  S.  W.  112;  Hays  v. 
Assn.,  127  Mo.  App,  19o,  104  S.  W. 
1141  (letter  admissible  though  signa- 
ture not  proved) ;  Exchange  Bk.  r.  Ins. 
Co.,  109  Mo.  App.  654,  83  S.  W.  534; 
Da  Rin  v.  Co.,  41  Mont.  175,  108  P 
649  (silence) ;  Morgenstern  r.  Ins.  Co., 
89  Neb.  459,  131  N.  W.  969;  Fan  ell 
v.  Ins.  Co.,  84  Neb.  72,  120  N.  W. 
929;  Orr,  etc.  Co.  v.  Co.,  77  N.  J.  L.  749, 

73  A.  541;  Bohles  V.  Ins.  Co.,  83  N. 
J.  L.  246,  83  A.  904;  O'Rourke  v.  Ins. 
Co.,  30  N.  Y.  S.  215;  Dobson  v.  Ins. 
Co.,  86  App.  Div.  115,  83  N.  Y.  S.  4.')6, 
179  N.  Y.  557,  71  N.  E.  1130.  (no  opin- 
ion); Monahan  v.  Co.,  114  N.  Y.  S. 
862;  St.  Paul  Ins.  Co.  v.  Co.,  23  Okla. 
79,  99  P.  647;  Bush  v.  Ins.  Co.,  222  Pa. 
419,  71  A.  916;  Hughes  v.  Ins.  Co., 
222  Pa.  462,  71  A.  923;  Breeden  v.  Ins. 
Co.,  23  S.  D.  417,  122  N.  W.  348; 
Fisher  v.  Ins.  Co.,  124  Tenn.  450,  138 
S.  W.  316;  Scott  v.  Ins.  Co.   (W.  Va.), 

74  S.  E.  659;  Miller  v.  Woodmen,  140 
Wis.  505,  122  N.  W.  1126.  See  Conn. 
F.  Ins.  Co.  V.  Moore,  154  Ky.  18,  156 
S.  W.  867. 

Answer  in  previous  action. — Exchange 
Bk.  V.  Ins.  Co.,  109  Mo.  App.  654,  83 
S.  W.  534. 

Promise  to  pay  loss  made  after  suit 
brought  cannot  be  proved.  Hess  v.  Ins. 
Co.,  38  Pa.  Super.  151. 

Acts  after  proofs  due,  immaterial. 
Com.  F.  Ins.  Co.  v.  Waldron,  88  Ark 
120,  114  S.  W.  210. 

573-2  Schilansky  v.  Ins.  Co.,  4 
Penne.  (Del.)  293,  55  A.  1014;  Libre 
r.  Brotherhood,  168  111.  App.  328  (in- 
surance); Lancashire  Ins.  Co.  v.  Lvon, 
124  111.  App.  491;  Com.  Travelers 
V.  Barnes,  73  Kan.  306,  82  P.  1099; 
Am.  B.  Assn.  v.  Stough,  26. Ky.  L.  R. 
1093,  S3  S.  W.  126;  Mutual  L.  Ins.  Co. 
V.  Rain,  108  Md.  353,  70  A.  87;  Traiser 
V.  Assn.,  202  Mass.  292,  88  N.  E.  901; 
Kennedy  v.  Ins.  Co.,  157  Mich.  411,  122 
N.  W.  134  (not  always  error  to  re- 
ceive proofs  as  evidence  of  extent  of 
loss);  Harmon  v.  Ins.  Co.,  170  Mo.  App. 
309,  156  S.  W.  87;  Rosenberg  v.  Ins. 
Co.,  209  Pa.  336,  58  A.  671;  Teter  v. 
Ins.  Co.  (W.  Va.),  82  S.  E.  40;  Tucker 
r.  Ins.  Co.,  58  W.  Va.  30,  51  S.  E, 
86. 
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See  Thaxton  r.  Ins.  Co.,  143  N.  C.  33, 
.35  S.   E.  419. 

Error  in  admitting  proofs  for  general 
purposes  cured  by  testimony  of  wit- 
iiissc'S  who  iiiailo  them.  Continental  C. 
Co.  r.  Colvin.  77  Kan.  -"'il,  O.j  P.  .1^7). 
Rule  varied  by  stipulations  in  policy 
to  effect  written  statement  made  as 
prescribed  shall  be  j>rima  facie  evi- 
dence of  its  truth.  See  Am.  S.  Co. 
r.  Paulv,  170  U.  S.  1(50;  Security,  etc. 
Co.  r.  Co.,  108  N".  Y.  S.  171. 
Proofs  may  be  part  of  adjustment  of 
loss,  and  if  so  are  j>rima  facie  jtroof 
of  amount  of  it.  German  F.  Ins.  Co.  i\ 
CH.ba.  42  Tex.  Civ.  407,  92  S.  W.  1068, 
W  s.  w.  7nn. 

Under  general  denial. — See  Paquette  v. 
}u^.  C,,..  l<t:!  M:iss.  21.",,  79  X.  E.  2.'0. 
574-1  Inventory  and  ex  parte  ap- 
praisement, not  admissible.  Melancon 
r.  Ins.  Co..  116  La.  324,  40  S.  718. 
Waiver  of  proofs,  not  admission  of 
truthfulness  of  statements  in  them. 
Ceneral  Ace.  Ins.  Co.  r.  Haves,  52  Tex. 
Civ.  272,  113  S.  W.  990. 
575-6  Kiesewetter  r.  Maccabees,  227 
111.  48.  81  X.  E.  19;  AVasev  r.  Ins.  Co.. 
12n  Mich.  119,  S.l  X.  \V.'  4o9;  Ferris 
r.  Americans,  152  Mich.  314,  116  N.  W. 
44');  Queatham  r.  Woodmen,  148  Mo. 
Apf..  33.  127  S.  W.  fi.-,l.  Cnntra,  if 
made  bv  guardian  on  behalf  of  ward. 
Hill  r.  "ins.  Co.,  150  N.  C.  1,  63  S.  E. 
124;  Felix  r.  Ins.  Co.,  216  Pa.  95,  64 
A.   9(13. 

57.>-7  Rodier  r.  Ins.  Co.,  32  App.  Cas. 
(D.  C.)  159;  Rasicot  r.  Xeiphbors.  IS 
Ida.  85,  lOS  P.  104<<;  Hau;,'hton  r.  Ins. 
Co..  165  Ind.  32,  73  X^.  E.  592;  Krap|» 
r.  Ins.  Co.,  143  Mich,  369,  106  N.  W. 
1107  (under  clause  in  policy);  Beard  r. 
Xeijrhbors.  53  Or.  102,  99"  P.  83;  Sie- 
belist  r.  Ins.  Co.,  19  Pa.  Super.  221; 
Knijjhts  V.  Gillis  (Tex.  Civ.),  12,5  S.  W. 

The  proofs,  when  offered  solely  to  show 
compliance  with  policy,  cannot  be  used 
by  insurer,  who  has  not  offered  any 
e\idence,  as  a  basis-  for  non  suit  be- 
cause they  show  breai-h  of  insurer's 
statements  in  aj)plioation.  Haldi  r.  Ins. 
Co..  30  Pa.  Super.  213;  Rondinell.i  r. 
Ins.  Co..  30  Pa.  Super.  223.  The  first 
case  fhsnp.  Walther  r.  Ins.  Co..  65  C.nl. 
417,  4  P.  413.  Xot  admissible  at  in- 
surer's request  after  admission  of  re- 
ceipt. Modern  Woodmen  r.  Cecil,  108 
>fd    3"7.  70  A.  331. 

Admission  which  states  it  is  based  on 
hearsay,  not  competent.    Mahcr  r.  Ins. 


Co.,  110  App.  Div.  723,  96  X.  V.  S. 
496. 

575-8  Fair  r.  Ins.  Co.,  5  Ga.  App. 
70S,  63  S.  E.  S12;  Coulter  v.  Assn.,  144 

111.  Aj)p.  255;  Traiser  i.  Assn.,  202 
Mass.  292,  88  X''.  E.  901;  Barker  r.  Ins. 
Co.,  198  Mass.  375,  84  X.  E.  490;  Linde- 
mann  v.  Ins.  Co.,  120  X.  V.  S.  96  (let- 
ter of  physician);  Knights  r.  Gillis 
(Tex.  Civ.),  125  S.  W.  338,  cit.  the 
text;  Schon  r.  Woodmen,  51  Wash.  482, 
99  P.  25  (not  error  to  exclude  if  phy- 
sician has  testified  fullv).  Hut  seo 
Triple  T.  B.  .\s.«n.  r.  Wheatlev.  76  Kan. 
251,  91    P.   .-.9. 

Statements  by  a  physician  in  proofs  of 
death  submitted  to  a  sf>ciety  are  rom- 
pct*  nt  against  a  beneficiary  if  such 
beneficiary  has,  in  such  proofs  of. death, 
adoided  such  statements.  Lundhnlm  C 
Mystic  Worker?,  164  111.  Ap|).  472. 
Physician's  statement  not  admissible 
if  based  on  hearsay.  Scott  r.  Ins.  Co., 
56  Misc.  545,  107  X.  Y.  S.  124. 

Waiver  of  statute  concerning  confiden- 
tial communications  between  physician 
and  patient  results  from  stipulation  in 
policy  that  affidavit  of  former  shall  be 
a  part  of  proofs  of  death  and  state 
cause  of  death  and  such  other  informa- 
tion as  insurer  shall  require.  The  at- 
tending physician  may  testify  to  con- 
fidential disclosures  made  by  insured 
during  his  last  illness.  MctroiH)li- 
tan  Ins.  Co.  v.  Brubaker,  78  Kan. 
146,  96  P.  62;  Western  T.  A.ssn.  r. 
Munson.  73  Xeb.  S5x!,  I(i3  X'.  W.  68S. 
Insured's  waiver  operates  in  favor  of 
those  who  claim  under  him.  Metropoli- 
tan, etc.  Co.  r.  Willis,  37  Ind.  App.  48, 
76  X''.  E.  560.  And  against  them. 
Modern  Wooilmen  r.  Angle,  127  Mo. 
App.  94,  104  S.  W.  297. 
57G-9  Metropolitan,  etc.  Co.  r.  Wajr- 
ner,  50  Tex.  Civ.  233.  109  S.  W.  1120 
(stipulation  in  jtolicy). 
The  general  rule  that  the  record  of 
a  coroner's  inquest  attached  to  proofs 
of  death  by  beneficiary  of  insured  is 
competent  to  jirove  admissions  as  to  tho 
cause  of  death  has  no  aj'plication  when 
such  record  is  made  part  of  the  proofs 
pursuant  to  bv-laws  of  insurer.  Bibbv 
r.  Thomas.  131  Ala.  3.50,  31  S.  432; 
Matzenbaugh  r.  P.,  194  Til.  108.  62 
N.  E.  .'546;  Rhode  r.  Ins.  Co..  129  Mich. 

112.  88  X.  W.  400;  Cox  r.  Tribe.  42 
Or.   3('5.   71    P.   73. 

Statement  in  physician's  affidavit  as  to 
result    of    coroner's    inquest,    inadmis- 
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sible.  Wasey  v.  Ins.  Co.,  126  Mich. 
119,  85  N.  W.  459. 

576-11  Craiger  v.  Woodmen,  40  Ind. 
App.  279,  80  N.  E.  429,  plaintiff  de- 
nied insured  came  to  his  death  as  found 
by  inquest.  See  Rohloff  v.  Assn.,  130 
Wis.  61,  109  N.  W.  989. 
Undertaker's  report  of  death,  inadmis- 
sible, and  if  attached  to  certified  copy 
of  physician's  report  both  may  be  ex- 
cluded. Globe,  etc.  Assn.  v.  Meyer,  118 
111.  App.  155. 

576-12  See  Queathem  v.  Woodmen, 
148  Mo.  App.  33,  127  S.  W.  651. 
576-13  Continental  Ins.  Co.  r.  Eosen- 
berg,  7  Penne.  (Del.)  174,  74  A.  1073; 
Coulter  V.  Assn.,  144  111.  App.  255,  cit. 
the  text;  U.  S.  Health,  etc.  Co.  v.  Har- 
vey, 129  111.  App.  104  (value  of  time 
lost);  Traiser  v.  Assn.,  202  Mass.  292, 
88  N.  E.  901;  Barker  v.  Ins.  Co.,  198 
Mass.  375,  84  N.  E.  490;  Krapp  v.  Ins. 
Co.,  143  Mich.  369,  106  N.  W.  1107; 
Coscarella  v.  Ins.  Co.,  175  Mo.  App. 
130,  157  S.  W.  873;  Queathem  v^  Wjood- 
men,  148  Mo.  App.  33,  127  S.  W.  651; 
Hart  V.  Maccabees,  83  Neb.  423,  119 
N.  W.  679;  Aetna  L.  Ins.  Co.  v.  Pel- 
ham,  52  Misc.  658,  102  N.  Y.  S.  461; 
Hill  V.  Ins.  Co.,  150  N.  C.  1,  63  S.  E. 
124;  Baldi  v.  Ins.  Co.,  18  Pa.  Super. 
599;  Eondinella  v.  Ins.  Co.,  18  •  Pa. 
Super.  613,  28  Pa.  C.  C.  517;  Holleran 
V.  Co.,  18  Pa.  Super.  573  (not  conclu- 
sive on  guardian) ;  Knights  v.  Gillis 
(Tex.  Civ.),  125  S.  W.  338;  Mellen  v. 
Ins.  Co.,  83  Vt.  242,  75  A.  273;  Roh- 
loff V.  Assn.,  130  Wis.  61,  109  N.  W. 
989. 

Expert  testimony,  not  incompetent  be- 
cause it  tends  to  contradict  opinions  of 
witnesses  as  given  in  affidavits.  Traiser. 
f.  Assn.,  202  Mass.  292,  88  N.  E.  901, 
disap.  Campbell  v.  Ins.  Co.,  92  Mass. 
213. 

Plaintiff  must  show  statement  in  proofa 
erroneous  in  point  of  fact;  not  enough 
to  show  it  was  based  on  hearsay.  Hill 
r.  Ins.  Co.,  150  N.  C.  1,  63  S.  E.  124. 
Preponderance  of  evidence,  not  required 
to  show  proofs  made  under  mistake  of 
fact.  Ferris  v.  Americans,  152  Mich. 
314,  116  N.  W.  445. 
Circumstances  under  which  proofs  made 
mav  be  shown.  Metropolitan,  etc.  Co. 
r.  Thomas,  32  Ky.  L.  R.  770,  106  S.  W. 
1175. 

577-15  Soules  v.  Brotherhood,  19  N. 
D.  23,  120  N.  W.  760,  though  plaintiff 
acquiesced  in  action  taken. 


Proof  made  by  insurer's  agent,  as  re- 
quired by  it  is  evidence  in  favor  of 
insured  (Patterson  v.  Artisans,  43  Or. 
333,  72  P.  1095;  Hildebrand  v.  Artisans, 
50  Or.  159,  91  P.  542;  Whigham  V.  For- 
esters, 44  Or.  543,  75  P.  1067),  who  can- 
not be  deprived  of  the  right  to  offer 
it  by  admission  of  its  sufficiency. 
United  Moderns  v.  Pistole,  38  Tex.  Civ. 
422,  86  S.  W.  377.  See  Puis  v.  Lodge, 
13  N.  D.  559,  102  N.  W.  165. 
577-16  See  Commercial  U.  A.  Co.  V. 
Wolfe  (Okla.),  137  P.  704. 
577-17  Unconditional  receipt,  prima 
facie  evidence  of  payment;  disregarded 
only  for  weighty  reasons.  Benseman 
r.  ins.  Co.,  13  Pa.  Super.  363. 
Payment  to  assignee. — Burden  on  as- 
signor to  show  insurer's  knowledge  of 
fraudulent  character  of  assignment. 
Vanderslice  r.  Ins.  Co.,  13  Pa.  Super. 
455. 

578-18     Molonev    v.    Co.,    168    Mich. 
269,   134   N.   W.   6. 

Dependence   of  designated  beneficiary. 
If  insurer  paid  amount  due  to  regularly 
designated  beneficiary,   person  who  al« 
leges  beneficiary  not  dependent  on  in- 
sured   must    show    fact.      Kittredge    v. 
Assn.,  191  Mass.  23,  77  N.  E.  648. 
Payment   to  wrong  person. — Morey  v. 
Monk,   142   Ala.   175,  38   S.  265. 
Insurer  must  show  expenditure   of   re- 
serve fund  in  surplus  of  which  insured 
had  right  to  share.     Petite  v.  Ins.  Co., 
142  la.  265,  120  N.  W.  642. 
578-19     Krogh    v.    Brotherhood,    153 
Wis.  397,  141  N.  W.  276.     See  Maloney 
r.  N.  A.  Union,  177  111.  App.  658. 
579-20     Frees    v.    Ins.    Co.,   163   App. 
Div.  57,  148  N.  Y.  S.  790. 
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Membership   in   society,   587-14;    Under' 

standing,     597-39;     Financial    condition, 

610-70. 

583-1     U.  S.  V.   Co.,  158  Fed.  20,  85 

C.  C.  A.  302;  P.  V.  Leavens,  12  Cal.  App. 

178,  106  P.   1103. 

583-2     Gaynor  v.  Ins.  Co.,  12  Ga.  App. 

601,  77  S.  E.  1072. 

583-3  Walker  v.  U.  S.,  152  Fed.  Ill, 
81    C.   C.   A.   329. 

Statute  presumes  and  it  was  presumed 
in  Soby  v.  P.,  134  111.  66,  25  N.  E.  109, 
that  man  keeping  place  where  gambling 
in  grain  permitted,  necessarily  intends 
permitting  it.  Weare  C.  Co.  V.  P.,  209 
111.  528,  70  N.  E.  1076. 
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583-4     Waifl  v.  Cook,  lo8  Mich.  283, 
122  X.  W.  7SJ. 

584-5  U.  S.  V.  Chisholm,  153  Fed 
80s;Luttermann  v.  Roiiioy,  143  la.  233, 
121  X.  W.  1040;  Rector  i:  Outzen,  93 
Miss.  2.54,  46  S.  408;  S.  v.  Ilovis,  13o 
Mo.  Apj..  544,  116  S.  W.  6. 
584-6  Atchison,  etc.  R.  Co.  v.  Sulli- 
van, 173  Fed.  45G,  97  C.  C.  A.  1 ;  In  ro 
Smith,  176  Fed.  426;  P.  v.  Meadows,  136 
Api..  Div.  226,  121  N,  Y.  S.  17;  Roch- 
ford  r.  Barrett,  22  S.  D.  83,  115  N.  W. 
522. 

Preference. — "The  bankruj)!  not  only 
knew  tliat  he  was  insolvent,  Ijut  he 
knew  tliat  he  was  so  irrotrievaldy  so 
that  he  could  not  hope  to  continue  his 
business,  and  he  know  that  he  could 
not  make  the  payment  in  whidi  he  did 
make  without  disi>arity  in  his  payments 
to  his  other  creditors.  If  the  cfTect  of 
the  act  was  to  create  a  preference,  and 
such  was  its  natural  consoi|uonce,  ha 
must  be  presumed  to  have  intended  to 
do  that  wliich  was  tlie  necessary  res\ilt 
of  his  act."  In  ro  Dorr,  1S6  Fed.  276, 
108  C.  ('.  A.  322. 

684-7  Walsh  v.  U.  S.,  174  Fed.  615, 
98  C  C.  A.  461;  U.  S.  v.  Wilson,  176 
Fed.  SOG;  Hankins  r.  S.,  103  Ark.  28, 
145  S.  W.  524;  P.  r.  Claudius,  8  Cal. 
App.  597,  97  P.  687;  S.  v.  Blackburn, 
7  Penne.  (Del.)  479,  75  A.  536;  Gaynor 
V.  Ins.  Co.,  12  Ga.  App.  601,  77  S.  E. 
1072;  McLeod  v.  S.,  128  Ga.  17,  57  S. 
E.  S3;  Weare  C.  Co.  r.  P.,  209  111.  528, 
70  N.  E.  1076;  Lane  r.  P.,  142  111.  App.  I 
571;  Knight  v.  Miller,  172  Tnd.  27,  S7 
N.  E.  823;  S.  i\  Colvin,  226  Mo.  446,  126 
S.  W.  448;  S.  V.  Greer,  243  Mo.  599.  147 
S.  W.  968;  Hackney  r.  Ravmond,  6S 
Neb.  624,  94  N.  W.  822,  99  X.  W.  675 
("the  obvious  consequence");  P.  r. 
P.roen,  181  X.  Y.  493.  74  X.  E.  483; 
Ami)ersand  H.  Co.  r.  Ins.  Co.,  131  App, 
Div.  3(51,  115  X.  Y.  S.  480;  Wadsworth 
r.  S.,  9  Okla.  Cr.  84,  130  P.  SOS;  S.  r. 
Clark.  .>8  Wash.  128.  107  P.  1047. 
See  Smith  r.  S.,  57  Tex.  Cr.  455.  123  S. 
W.  698;  S.  v.  Ware,  58  Wash.  526,  109 
P.  359. 

585-9  llibbard  r.  U.  S..  172  Fed.  6fl, 
•••O  ('.  C.  A.  554;  S.  r.  Tavlor,  57  W. 
Va.  228,  50  S.  E.  247;  S.  r.  Sheppard, 
19  W.  Va.  582.  39  S.  E.  676. 
5S5-11  r.  S.  r.  I'.recse.  17?.  Fed.  402. 
587-14  Membership  in  society. — Ac- 
cejitance  and  use  of  membership  tickotit 
in  society  not  determinative  of  mem- 
bership therein  in  favor  of  tliir.l  I>arty. 
Parties  could  show  they  regarded  tick- 


ets as  admission  tickets  and  did  not 
read  them.  Tarbell  r,  Gilford,  S2  Vt. 
222,   72    A.   921. 

587-15  Luther  v.  S.,  117  Ind.  619,  98 
X.   E.  640;  Tvner  i>.  U.  S.,  2  Okla.  Cr. 

689,   103   P.   1057. 

588-17  Coleman  v.  Toleman,  216  III. 
261,  74  X.  E.  7(11;  Cantwell  r.  S.,  47 
Te.x.  Cr.  521,  85  S.  W.  18. 
588-18  Brewster  r.  L.  Co.,  164  Fed. 
124;  Johnson  r.  Wald.  93  Fed.  640,  35 
C.  C.  A.  522;  Biyth  &  F.  Co.  r.  Knstor, 
17  Wyo.  180,  97  P.  921.  See  Cincinnati 
T.  W,  Co.  r.  Matthews,  24  Ky.  L.  R. 
2445,   74   S.   W.  242. 

589-19  P.  r.  Botkin.  9  Cal.  App.  244, 
98  P.  861  (i>resumi)tion  conclusive); 
S.  r.  Mills,  6  Penne.  (Del.)  497,  69  A. 
841;  Orr  i".  S.,  6  Ga.  App.  628,  65  8. 
E.  582;  S.  f.  Bennett,  128  la.  713,  lOo 
X.  W.  324;  P.  r.  Kathan,  136  App.  Div. 
303,  120  X.  Y.  S.  1096;  S.  i\  Smith,  55 
Or.  40>^,  106  P.  797. 
590-20  Louisville  R.  Co.  r.  Co.,  130 
Ky.  738,  114  S.  W.  343;  S.  r.  Clark,  32 
Xev.  145,  104  P.  593;  P.  r.  CorriRan, 
195  X.  Y.  1,  87  X.  E.  792;  S.  r.  Ross. 
55  Or.  450,  104  P.  596. 
591-21  P.  V.  Minney.  155  Mirh.  534, 
119  X.  W.  918.  Contra,  Louisville  R. 
Co.  r.  C,  130  Kv.  738,  114  S.  W.  343. 
591-22  KeiloVg  r.  Ins.  Co.,  133  Mo. 
A].]..  391,  113  S.  W.  663;  Selland  r. 
Xelson.  22  X.  D.  14.  132  X.  W.  220. 
591-23  Cleage  r.  Laidlev,  149  Fed. 
346,  79  C.  C.  A.  2S4;  Silver  r.  Graves, 
210  Mass.  26,  95  X.  K.  948;  Hubbard 
r.  Lewis,  128  Aj.]).  Div.  416,  112  X.  Y. 
S.   1050. 

591-24  S.  r.  Johns.  140  In.  125,  118 
X.  W.  295;  S.  r.  Costa,  78  Vt.  198,  62 
A.  3S. 

592-28  Scott  r.  Dunkle,  etc.  Co.,  106 
Ark.  S3,  152  S.  W.  1025;  Xo.  British, 
etc.  Ins.  Co.  r.  Tve,  1  Ga.  App.  3*^0,  58 
S.  E.  no.  See  vol.  9,  pp.  885,  450,  431; 
vol.   13,  p.  845. 

592-.10  Coon  r.  S.  (Ala.  App.),  6.5 
S.  911.  Must  be  prove.!  beyond  rea- 
sonable doubt.  S.  r.  Sparks,  79  Xcb. 
511.  Ill  X.  W.  598. 
593-31  Hurt  on  r.  P.,  47  Colo.  252, 
107  P  257;  Ilankin.son  r.  S..  C  Ca.  App. 
793,  65  S.  E.  837;  P.  r,  Kathnn,  186 
App.  Div.  303.  120  X.  Y.  S.  inPB. 
59  1-32  Jenkins  r.  S.,  58  Fla.  62,  50 
S.  582.  See  Hibbard  r.  U.  S.,  172  Fed. 
66,  96  C    C.  A.  554. 

Evidence  must  go  beyund  showing 
mere     jiossibility     of     cs.sential     intent. 
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Cotton  V.  S.,  52  Tex.  Cr.  55,  105  S.  W. 
185. 

594-33  S.  V.  Truitt,  5  Penne.  (Del.) 
466,  63  A.  790;  S.  v.  Di  Guglielmo,  4 
Penne.  (Del.)  336,  55  A.  350;  Wiggins 
V.  S.,  172  Ind.  78,  87  N.  E.  718;  Combs 
V.  S.,  55  Tex.  Cr.  332,  116  S.  W.  595. 
595-35  Horton  v.  P.,  47  Colo.  252, 
107  P.  257;  Jenkins  v.  S.,  58  Fla.  62, 
50  S.  582;  Washington  v.  S.,  51  Tex.  Cr. 
542,  103  S.  W.  879;  Castle  v.  S.,  49  Tex. 
Cr.  1,  90  S.  W.  32. 

596-37  In  re  Kyte,  174  Fed.  867  (In- 
terest under  bankruptcy  act) ;  Hibbard 
V.  U.  S.,  172  Fed.  66,  96  C.  C.  A.  554; 
Gaynor  i\  Ins.  Co.,  12  Ga.  App.  601,  77 
S.  E.  1072;  S.  v.  Luflf,  1  Boyce  (Del.) 
152,  74  A.  1079;  Fallon  v.  S.,  5  Ga.  App. 
659,  63  S.  E.  806;  Wiggins  r.  S.,  172 
Ind.  78,  87  N.  E.  718;  Garrett  r.  Co., 
219  Mo.  65,  118  S.  W.  68;  S.  v.  Pilling, 
S3  Wash.  464,  102  P.  230. 
Burden  of  proving  intent  in  civil  ac- 
tion on  party  alleging  existence.  Wil- 
lett  i\  Froel'ich,  28  Kv.  L.  R.  798,  90 
S.  W.  572;  Spead  v.  Tomlinson,  73  N. 
H.  46,  59  A.  376;  In  re  Newcomb's 
Est.,  192  N.  Y.  238,  84  N.  E.  950;  P.  v. 
Hayes,  135  App.  Div.  19,  119  N.  Y.  S. 
808.  But  if  intent  manifested  by  act 
done,  as  by  attorney  in  disrespect  of 
court,  he  must  sustain  allegations  of 
good  faith.  Cobb  i\  U.  S.,  172  Fed.  641, 
96  C.  C.  A.  477. 

And  generally  in  a  civil  action  if 
prima  facie  case  made,  burden  on  de- 
fendant to  show  good  faith.  Remmers 
r.  Bk.,  173  Fed.  484,  97  C.  C.  A.  490. 
Presumption  that  parties  making  con- 
tracts for  future  delivery  of  grain  in- 
tend performance  and  burden  on  one 
averring  illegal  intention  of  one  or 
more  has  made  contracts  void  to  estab- 
lish allegations  bv  plenary  proof. 
Cleage  v.  Laidley,  149  Fed.  346,  79  C. 
C.  A.  284. 

596-38  Southern  R.  Co.  v.  Haynes 
(Ala.),  65  S.  339;  Gilley  v.  Denman 
(Ala.),  64  S.  97;  Boan  v.  Lumb.  Co 
(Ala.),  63  S.  564;  Harris  V.  S.,  8  Ala. 
App.  33,  62  S.  477;  Bnown  v.  S.,  7  Ala. 
App.  26,  61  S.  12;  Bradley  r.  S.,  3  Ala. 
App.  212,  58  S.  95;  Wray  v.  S.,  2  Ala. 
App.  139,  57  S.  144;  Pate  r.  S.,  162 
Ala.  32,  .50  S.  357:  Patterson  v.  S.,  156 
Ala.  62,  47  S.  52  (on  cross-examination 
inquiry  made  as  to  accused's  motives 
for  acts);  Smith  r.  S.,  145  Ala.  17,  40 
S.  957;  Vest  V.  Speakman,  153  Ala.  393, 
44  S.  1017. 


See  Grantland  v.  S.,  8  Ala.  App.  319, 
62  S.  470. 

Grantor  may  testify  to  intent  in  deliv- 
ering deeds.  Napier  v.  Elliott,  162  Ala. 
129,  50  S.  148. 

597-39  Crawford  v.  U.  S.,  212  U.  S. 
183;  Weddel  v.  U.  S.,  213  Fed.  208  (C. 
C.  A.) ;  Richards  v.  V.  S.,  175  Fed.  911, 
99  C.  C.  A.  401;  Cleage  v.  Laidley,  149 
Fed.  346,  79  C.  C.  A.  284;  Ryan  v.  Ty., 
12  Ariz.  208,  100  P.  770;  Fulkerson  t\ 
Stiles.  156  Cal.  703,  105  P.  966;  P.  v. 
Martel,  21  Cal.  App.  573,  132  P.  600; 
Bertelsen  v.  Bertelsen,  7  Cal.  App.  258, 
94  P.  80;  Lupton  v.  Underwood  (Del.), 
85  A.  965;  Eatman  v.  S.,  48  Fla.  21,  37 
S.  576;  Penick  v.  County,  131  Ga.  385, 
62  S.  E.  300;  S.  r.  Jones,  25  Ida.  587, 
138  P.  1116;  P.  v.  Rudorf,  149  111.  App. 
215;  Lane  v.  P.,  142  111.  App.  571;  Dun- 
bar V.  Armstrong,  115  111.  App.  549; 
Davis  V.  Cox,  178  Ind.  486,  99  N.  E. 
803;  Beach  t\  Beach  (la.),  141  N.  W. 
921;  S.  V.  Loos,  145  la.  170,  123  N.  W. 
962;  Helm  r.  Ins.  Co.,  132  la.  177,  109 
N.  W.  605;  S.  i\  Adams,  91  Kan.  642, 
138  P.  580;  Lewis  v.  R.  Co.,  82  Kan. 
351,  108  P.  95;  Hamilton  V.  C,  83  Kv. 
L.  R.  1014,  112  S.  W.  603;  S.  v.  Morin, 
102  Me.  290,  66  A.  650;  Mut.  F.  Ins. 
Co.  V.  Ritter,  113  Md.  163,  77  A.  388; 
Carriere  r.  Co.,  203  Mass.  322,  89  N.  E. 
544;  Sherman  f.  Sherman,  193  Mass. 
400,  79  N.  E.  774;  Preger  v.  Barnett, 
175  Mich.  494,  141  N.  W.  587;  Grout  v. 
Stewart,  96  Minn.  230,  104  N.  W.  966; 
Chambers  v.  Chambers,  227  Mo.  262, 
127  S.  W.  86;  Sherman  r.  Shaughnessv, 
148  Mo.  App.  679,  129  S.  W.  245;  Hack- 
ney V.  Raymond,  68  Neb.  624,  94  N.  W. 
822,  99  N.  W.  675;  Wheeler  f.  Exch., 
72  N.  H.  315,  56  A.  754;  Hill  v.  Page, 
108  App.  Div.  71,  95  N.  Y.  S.  465; 
Watson  V.  R.  Co.,  152  N.  C.  215.  67  S. 
E.  502;  Sanford,  etc.  Co.  v.  Eubanks, 
152  N.  C.  697,  68  S.  E.  219;  S.  v.  John- 
son, 17  N.  D.  554,  118  N.  W.  230;  Cobb 
V.  Pub.  Co.  (Okla.),  140  P.  1079;  Snow 
r.  S.,  3  Okla.  Cr.  291,  105  P.  575;  Mahon 
V.  Rankin,  54  Or.  328,  102  P.  608,  cit. 
the  text;  Anthony  r.  Ball  (Tex.  Civ.), 
146  S.  W.  612;  Jones  v.  S.,  58  Tex.  Cr. 
313,  125  S.  W.  914;  Thoresen  v.  Lumb. 
Co.,  73  Wash.  99,  131  P.  645,  132  P. 
860;  Brown  V.  S.,  127  Wis.  193,  106  N. 
W.  536;  Sharpe  v.  Hasey,  141  Wis.  76, 
123  N.  W.  647.  Contra  if  testimony 
mere  conclusion.  Saxton  v.  Perry,  47 
Colo.  263,  107  P.  281. 
In  Noonan  /-.  Liither,  206  N.  Y.  105,  99 
N.   E.   178,   "when  the  defendant  waa 
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testifj'ing,  he  was  asked  this  question. 
'Did  you  have  any  intention,  in  placing 
your  hands  u})on  her  as  you  did  anil 
pushing  her  as  you  did,  did  you  have 
any  other  intention  than  to  remove  her 
from  the  premises  as  quietly  as  you 
could,  using  only  surdi  force  as  neces- 
sary?' On  the  objection  of  the  plaint- 
iff, the  evidence  was  excluded  as  im- 
material, to  which  the  defenilant  excep- 
ted. In  some  respects,  the  form  of  this 
question  was  improper;  but  the  objec- 
tion taken  was  not  to  the  form  of  the 
question,  but  to  the  materiality  of  the 
evidence.  If  objection  hail  been  made 
to  the  form,  that  could  have  been 
ehanged.  We  think  the  ruling  of  the 
trial  court  was  erroneous,  and  that  the 
evidence  was  not  only  material,  but 
that  the  question  of  the  defendant's  in- 
tent was  of  vital  imjiortance,  not  on 
the  amount  of  damages  alone,  but  on 
the  jdaintiff's  right  of  action." 
Failure  to  expressly  testify  to  intent 
not  convincing  if  conduct  exjdicit. 
Wasmund  v.  Harm,  36  Wash.  170,  78  P. 
777. 

Intent  of  a  party  in  executing  a  bill 
of  sale  cannot  be  testified  to  by  him. 
"Russell  r.  llaltom,  76  Ark.  .506,  89  S. 
W.   471. 

Understanding. — Defendant  may  testify 
concerning    umlerstanding    of    legal    re- 
quirements   resjiecting    matter    in    ques- 
tion  and  offer   documentary  proof.      He 
may   also    testify    to   his   understanding 
of  the  effect  of  a  contract  entered  into 
bv  him.     Xurnberger  v.  U.  S.,  l."6  Fed. 
7'_'1,  S4  C.  C.  A.  377. 
509-40     Cleage    r.   Laidlev,    149    Fed. 
346,   79    C.   C.   A.   284;    Green    r.   R.,  91 
Ark.    .510,    121    S.    W.    727;    Fanning    r. 
Green,  1.56  Cal.  279,  104  V.  30S;   Larson  i 
r.  Thoma,  143  la.  338.  121   N.  W.  10.59;  I 
C.   V.    Ewing,    13.5    Ky.    .5.57,    122    S.    W.  ; 
8.51;    Chambers    r.    Thambers,    227    Mo.  i 
262,  127  S.  W.  86;  Huskie  f.  Griffin,  7.5' 
X.  II.  34o,  74  A.  .59.5.  j 

009-41     Vermont   r.   U.   S.,   174    Fed.! 
79'J,  i»S   C.   r.   A.   .500;    U.   .'^.   r.    Hreese,  j 
173    Fed.   402;    Lewis   r.    McDonald,    83 
Neb.  694.  120  N.   W.  207;    Hrown   i\  S., 
!J7   Wis.  193,  106  N.  W.  53G.  | 

.'500-42  Los  Angeles  v.  ■McCollum, 
15t;  Cil.  148,  103  P.  914. 
eoo- I,*?  Connor  r.  Hodges.  7  C.a.  App. 
153.  66  S.  E.  .546;  Duckett  r.  R.  Co., 
99  Mo.  App.  444.  73  S.  W.  926. 
eOl-45  In  re  William  Hill  &  Sons, 
186  Fed.  569;   Read   v.  Gould,   139  Ga. 


499,  77  S.  E.  642;  Dunbar  c.  Armstrong, 
115  111.  App.  549;  Semler  M.  Co.  r. 
Fyffe,  127  111.  Aj.p.  514;  Rimes  c.  Car- 
penter. 59  Misc.  415,  110  N.  Y.  S.  965 
(on  direct  examination  party  cannot 
testify  to  operations  of  mind  rendering 
more  probable  doing  of  acts  testified 
to).  See  Hume  r.  Darsev  (Tex.  Civ.), 
151   S.   W.  255. 

An  e.^ort  to  show  the  motive  of  the 
maker  of  a  deed  of  trust,  "uncommuni- 
cated  to  the  other  party,  was  objec- 
tionable, both  because  it  was  not  com- 
jietent  to  show  the  undisclosed  motive 
of  a  grantor  in  order  to  destroy  the 
grant,  and  also  because  one  person  can- 
not testify  broadly  what  motive  is  in 
the  mind  of  another."  linger  r.  Prot- 
estant Episcopal  Church,  137  Ga.  205, 
73   F5.   E.   385. 

601-46  Eochford  r.  Barrett.  22  .«^.  D. 
83,  115  X.  W.  522;  Winton  r.  McGraw, 
no  W.  "Sa.  98.  54  S.  E.  506.  See  S.  r. 
Newman,  74  N.  H.  10.  64  A.  761. 
So  it  was  improper  to  ask  plaintiff, 
testifying  for  herself,  if  she  had 
"money  to  pay  your  fare  if  it  had 
been  demanded."  Witness  had  been 
allowed  to  testify  that  she  hail  with 
her  a  certain  amount  of  money,  and 
she  could  not  testify  to  her  secret  in- 
tentions or  puri)oses.  Brovles  v.  R.  Co., 
166  Ala.  616,  .52  S.  81. 
Usurious  intentions  of  parties  to  con- 
tract shown,  though  free  from  ambJg- 
uitv.  Clemens  r.  Crane.  234  111.  215,  84 
N.    E.   884. 

Oral  testimony  of  intent  of  parties  to 
written  contract  admissible  to  show 
they  intended  it  a  wagering  contract; 
immaterial  that  such  testimony  contra- 
dicts writing.  Wheeler  r.  Stock  Excb., 
7-'  N.  11.  31".  ■r,  A.  7"  J. 
Intention  of  parties  to  release  of  ono 
joint  wrong-doer  shown  by  parol,  terms 
not  varied.  VA  Paso,  etc.  R.  Co.  r. 
Darr  (Tex.  Civ.),  93  S.  W.  166. 
601-47  Ex  parte  Chow  Chok,  161 
Fed.  627;  Tarver  r.  S..  9  Ala.  App.  17, 
64  S.  161;  Hill  r.  S.,  161  Ala.  67,  50  S. 
41;  Brown  r.  Ratliff.  21  Cal.  App.  282, 
131  P.  769;  Greve  r.  Co.,  S  Cal.  App. 
275.  96  P.  904:  Bradford  r.  Assn.,  26 
App.  Cas.  (D  C.)  2'''=!;  Aetna  Ins.  Co. 
r.  Fuller,  111  Md.  321.  73  A.  738;  P.  r. 
Acritelli.  57  Misc.  574,  110  X.  Y.  8. 
430;  Comenu  r.  Hnrlev.  24  S.  D.  27.';. 
123  X"".  W.  71":  T,el:inl  r.  rhnmberlm. 
56  Tex.  Civ.  256.  120  S.  W.  1040;  Hollo- 
way  r  S.,  54  Tex.  Cr.  4^5.  113  8.  W. 
928    (witness   may   state   knowledge   of 
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meaning  of  another  from  language 
used). 

A  witness'  intention  may  be  shown  by 
kimself.  In  re  Van  Ness'  Will,  78 
Misc.  592,  139  N.  Y.  S.  485. 
603-48  Exceptions.  Jandt  v.  Pott- 
hast,  102  la.  223,  71  N.  W.  216;  Brake- 
field  i\  Shelton,  76  Kan.  451,  92  P.  709. 
603-50  Contra,  Majecia  T.  Co.  v. 
Bogers,  43  Ind.  App.  306,  87  N.  E.  165. 
See  Hamilton  v.  Co.,  129  la.  172,  105  N. 
W.  438. 

Corporation's  intent  as  to  future  action 
testified  to  by  president  without  pro- 
ducing records.  New  York,  etc.  R.  Co. 
V.  Offield,  78  Conn.  1,  60  A.  740. 
Declarations  of  members  of  corporation. 
Starr,  etc.  Assn.  v.  Assn.,  77  Conn.  83, 
58  A.  467. 

604-51  Thomas  v.  Livingston,  155 
Ala.  546,  46  S.  851. 

604-52  Hill  V.  S.,  161  Ala.  67,  50  S. 
41. 

605-55  Contra  as  to  uncommunicated 
intent.  Brent  v.  Lilly,  174  Fed.  877. 
Comp.  Valley  P.  Co.  v.  Wise,  93  Ark.  1, 
123  S.  W.  768. 

605-57  Lowrey  v.  Hawaii,  206  U.  S. 
206;  Burke  v.  Bishop,  175  Fed.  167; 
Darden  v.  Mann,  163  Ala.  297,  50  S. 
1033;  P.  V.  Carson,  155  Cal.  164,  99  P. 
970;  P.  V.  Black,  147  Cal.  426,  81  P. 
1099;  Helm  V.  Brewster,  42  Colo.  25,  93 
P.  1101;  S.  V.  Brown  (Del.),  85  A.  797; 
S.  r.  Hartnett,  7  Penne.  (Del.)  204,  74 
A.  82;  S.  V.  Mills,  6  Penne.  (Del.)  497, 
69  A.  841;  McCommons  v.  Williams,  131 
Ga.  313,  62  S.  E.  230  (extent  of  interest 
in  corporation  to  which  stockholder  sold 
goods);  First  Nat.  Bk.  v.  Miller,  233  111. 
135,  85  N.  E.  312  (unusual  precaution 
to  give  deals  in  grain  semblance  of  le- 
gality) ;  Clemens  v.  Crane,  234  111.  215, 
84  N.  E.  884;  Lucas  v.  S.,  173  Ind.  302, 
90  N.  E.  305;  McClenny  V.  Inverarity, 
80  Kan.  569,  103  P.  82;  Willett  v.  Froe- 
lich,  28  Ky.  L.  E.  798,  90  S.  W.  572; 
Atherton  V.  Emerson,  199  Mass.  199,  85 
N.  E.  530;  S.  v.  Co.,  110  Minn.  415,  126 
N  W.  126;  Leggett  v.  Exposition  Co., 
157  Mo.  App.  108,  137  S.  W.  893;  Duck- 
ett  V.  R.  Co.,  99  Mo.  App.  444,  73  S. 
W.  926;  S.  V.  Beverly,  201  Mo.  550,  100 
S  W.  463;  P.  f.  Hayes,  135  App.  Div. 
19,  119  N.  Y.  S.  80S;  De  Graff  v.  S.,  2 
Okla.  Cr.  519,  103  P.  538;  Elliott  v. 
Bozorth,  52  Or.  391,  97  P.  632;  S.  v. 
Humphreys,  43  Or.  44,  70  P.  824;  C.  v. 
Sanderson,  40  Pa.  Super.  416;  Whitsett 
r.  Carney  (Tex.  Civ.),  124  S.  W.  443; 
S.  V.  Eobv,  83  Vt.  121,  74  A,  638. 


Violation  of  sanitary  code. — "If  proof 

of  criminal  intent — that  is,  intent  to' 
use  these  rotten  eggs  in  the  making  of 
breadstuffs — was  requisite  to  sustain 
the  conviction,  then  the  circumstances 
surrounding  the  discovery  of  the  eggs 
were  suflicient  for  a  legitimate  finding 
of  such  criminal  intent. ' '  P.  V.  Fried- 
man, 122  N.  Y.  S.  500. 
Extent  of  injury  inflicted  upon  party 
assaulted  material  as  to  defendant's 
intent.  Brown  v.  S.,  142  Ala.  287,  38 
S.  268. 

606-58  New  York  Cent.,  etc.  R.  Co. 
V.  U.  S.,  212  U.  S.  481;  Hamilton  Nat. 
Bk.  V.  Balcomb,  177  Fed.  155,  100  C.  C. 
A.  575;  S.  v.  Anderson,  1  Boyce  (Del.) 
135,  74  A.  1097;  Samaha  f.  Mason,  27 
App.  Cas.  (D.  C.)  470;  Thomas  v.  S., 
58  Fla.  122,  51  S.  410;  Gaynor  v.  Ins. 
Co.,  12  Ga.  App.  601,  77  S.  E.  1072;  Ham 
V.  S.,  122  Ga.  574,  50  S.  E.  342;  Bartlett 
r.  Slusher,  215  111.  348,  74  N.  E.  370; 
Weare  Com.  Co.  v.  P.,  209  111.  528,  70 
N.  E.  1076;  Portland  v.  Co.,  103  Me. 
240,  68  A.  1040;  S.  v.  Kelley,  143  Mo. 
App.  697,  127  S.  W.  950;  S.  ;;.  Thomp- 
son, 31  Nev.  209,  101  P.  557;  Ty.  v. 
Sais,  15  N.  M.  171,  103  P.  980;  P.  v. 
Meadows,  136  App.  Div.  226,  121  N. 
Y.  S.  17;  Rochford  V.  Barrett,  22  S.  D. 
83,  115  N.  W.  522;  Lewis  v.  S.,  48  Tex. 
Cr.  149,  86  S.  W.  1027;  S.  P.  Costa,  78 
Vt.  198,  62  A.  38;  Rohrer  v.  Lockery, 
136  Wis.  532,  117  N.  W.  1060. 
The  criminal  act  "is  ordinarily  suscep- 
tible of  direct  proof  by  facts  which  are 
discernible  by  the  natural  senses.  The 
intent  or  purpose  exists  only  in  the 
mind  of  the  accused,  and,  like  malice, 
or  any  feeling,  emotion  or  mental  status, 
is  manifested  by  external  circumstances 
capable  of  proof."  P.  v.  Connors,  253 
111.  266,  97  N.  E.  643. 
Evidence  of  any  facts  having  probative 
force  upon  issue  competent.  Jamieson 
f.  Wallace,  167  111.  388,  47  N.  E.  762,  59 
Am.  St.  302;  S<prague  r.  Warren,  26 
Neb.  326,  41  N.  W.  1113,  3  L.  E.  A. 
679;  Wheeler  v.  Stock  Exch.,  72  N.  H. 
815.  5&  A.  754. 

Judgment  in  attachment  admissible  to 
show  vendor-debtor's  intent.  Smith  V. 
Eirge,  126  111.  App.  596. 
Prohibited  contract. — Bashinski  v.  S., 
122  Ga.  164,  50  S.  E.  54;  Kessler  V. 
Pearson,  126  Ga.  725,  55  S.  E.  963. 
Statute  declaring  failure  to  perform 
contract  prima  facie  evidence  of  intent 
to  injure  other  party  thereto  valid. 
Bailey  v.  S.,  158  Ala.  18,  48  S.  498. 
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606-59  Evidence  that  one  is  reputed 
overbearing  and  associates  afraid  of 
hini  admissible  to  show  no  entering 
into  of  conspiracy  throii<,'h  fear.  Choice 
f.  S.,  54  Tex.  Cr.  517,  114  S.  W.  132. 
607-60  Schuh  r.  S.,  58  Tex.  Cr.  165, 
124  S.  W.  90S. 

Hearsay  admissible. — See  supra,  "  Hear- 
say,"  447-28. 

607-01  P.  f.  Carson,  155  Cal.  164,  99 
P.  t)70;  Elliott  V.  Bozorth,  52  Or.  391, 
97  P.  632;  C.  v.  Snyder,  40  Pa.  Super. 
4S5;  Walker  v.  Hargear,  36  Wash.  672, 
79  P.  472.  See  U.  S.  v.  Hillegass,  176 
Fed.   444. 

Good  fait^  of  grantee  accepting  deed 
from  one  subseciueiitly  alleg'*d  incom- 
petent shown  by  evidence  that  party 
asserting  incompetency  of  grantor  also 
took  deed  from  him  at  about  that  time. 
Parker  v.  Betts,  47  Colo.  42S.  107  P. 
SI  6. 

Relations  of  grantor  to  others  of  his 
children  than  grantee  material  on  ques- 
tion of  intent  with  which  possession  of 
deed  was  parted  with.  Baker  v.  Baker, 
9  Cal.  App.  737,  100  P.  892. 
Knowledge  of  party  whose  funds  were 
misapplied  in  relation  to  account  of 
aciiisi'(l  relevant  fact.  U.  S.  r.  Hille- 
gass,   176   Fed.   444. 

607-62  In  re  Cashman,  168  Fed. 
1008;  Green  r.  S.,  91  Ark.  510,  121  S. 
W.  727;  S.  r.  Lockwood,  1  Boyce  (Del.) 
28,  74  A.  2;  Livingston  r.  "S.,  6  Ga. 
App.  805,  65  S.  E.  812;  Weare  C.  Co.  r. 
P.,  209  111.  528,  70  N.  E.  1076;  Bartlett 
r.  Slusher,  215  111.  348,  74  N.  E.  370; 
Hamilton  v.  C,  33  Ky.  L.  R.  1014,  112 
S.  W.  603  (abstaining  from  doing  what 
micht  easily  have  been  done) ;  Fletcher 
r.  C,  lis  kv.  351,  80  S.  W.  1089;  Voss 
f.  Svlvester',  203  Mass.  233,  89  X.  E. 
241;  S.  V.  Thompson,  31  Nev.  209,  101 
P.  557;  C.  r.  Sanderson.  40  Pa.  Super. 
416;  Houston  T.  &  B.  Co.  r.  Sharp  (Tex. 
Civ.).  114  S.  W.  ISO;  Hardin  r.  S.,  51 
Tex.  Cr.  559,  103  S.  W.  401;  S.  r.  How- 
ard. S3  Vt.  6.  74  A.  392. 
Contract  alleged  entered  into  with 
fraudulent  intent  adniissil>le  to  show  in 
tent.  Frazer  r.  S.,  159  Ala.  1,  49  S. 
2M. 

Effectiveness  of  act  matter  for  consid- 
eration. V.  r.  Strombeck,  145  Cal.  110, 
7^    i'.    172. 

608-63  In  re  Kvte,  174  Fed.  867;  S. 
r.  Loos,  145  Ta.  170,  123  N.  W.  962; 
Jones  r.  Tavlor,  136  Kv.  39.  123  S.  W. 
326;  Cohoe  r.  S.,  82  Xeb.  744.  118  N". 
W.    10S8;    Faison    v.    Kellv    149    N.    C. 


282,  62  S.  E.  1086;  Woodmen  r.  Welch, 
16  Okla.  188,  S3  P.  547.  See  infra, 
"Trade  Marks,"  etc.,  C56-7G.  Advice  of 
counsel  shown  in  issue  of  knowingly 
and  fraudulently  doing  a  prohibited  act. 
Klein  v.  Powell,  174  Fed.  640,  98  C.  C. 
A.  394;  In  re  Kyte,  supra;  Jones  r. 
Taylor,   supra. 

608-6  4  See  In  re  Kyte,  174  Fed.  867. 
Evidence  of  customary  manner  of  dis- 
charging duty  not  always  relevant  to 
reliut  evidence  of  intent,  especially  if 
performance  of  duty  in  the  customary 
way  would  have  liisclosed  the  fraud 
d'^fendant  was  a  fiartv  to.  Grunberg 
r.  r.  S.,  145  Fed.  81,  76  C,  C.  A.  51. 
609-67  Southern  R.  Co.  r.  Peek,  6 
r.a.  App.  43,  64  S.  E.  308;  Harrison  r. 
McLaughlin,  108  Mrl.  427,  70  A.  424; 
C.  I.  SaiKlerson,  40  Pa.  Super.  416. 
609-69  Rex  r.  Blvthe,  19  Out.  L.  K. 
386;  Chowning  t\  S.,  91  Ark.  503,  121 
S.  W.  735;  S.  r.  Truitt,  5  Penne.  (Del.) 
466,  62  A.  790;  S.  r.  Bennett.  128  la. 
713,  105  N.  W.  324;  S.  r.  Rumble,  M 
Kan.  16,  105  P.  1  (intoxication,  irre- 
spective of  extent,  not  conclusive  as  to 
intent).  Contra  under  statute.  Stouden- 
mire  v.  S.,  58  Tex.  C'r.  258,  l55  S.  W. 
390.  See  infra,  "  Intoxi.ation. "  78012. 
Partial  intoxication  immaterial. — Brown 
r.  S..  141'  Ala.  2S7,  3S  S.  26S. 
610-70  Brown  v.  S.,  supra,  unless  in- 
tent in\olved  specific. 
Financial  condition. — Insolvency  of 
party  seeking  restraining  enforcement 
of  judgment  because  defendant  in- 
debted to  him  and  alleging  willingness 
to  pay  difference  due  latter  shown  on 
question  of  good  faith.  Kaufman  r. 
Cooper.  39  Mont.  146.  101  P.  9^9. 
611-72  Thomp.son  r.  V.  S..  144  Fed. 
14,  75  C.  C.  A.  172;  Beck  with  r.  Shel- 
don, 154  Cal.  393.  97  P.  867;  Coghlin 
r.  Poghlin,  79  O.  St.  71,  85  N.  E.  1058; 
Elliott  r.  Bozorth.  52  Or.  391,  97  P. 
632;  S.  r.  Allison,  24  S.  D.  i)22.  124  N. 
W.  747;  Little  r.  Her/.inger.  34  TTtah 
337.  97  P.  639.  See  C.  r.  Sanderson,  40 
Pa.  Super.  416. 

611-7.3  T'.  S.  r.  Kettenbach.  ]75  Fed. 
463.  See  Rallield  r.  S.,  7  Ga.  App.  422, 
67   S.   E.    1(t!i. 

Possession  of  means  for  committing 
crime  at  remote  date  cannot  be  shown 
to  convict  of  crime  theretofore  oom- 
mitted.  Sorenson  r.  V.  S.,  168  Fed. 
7*!5.  P4  C.  C.  A.  181. 
612-74  Chitwood  r.  V.  S..  153  Fed. 
551.  82  C.  C.  .\.  "n-;  Woodmen  r. 
Wright,  7  Ala.  App.  :55,  «.K)  S.  1006;  In 
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re  Hall's  Est.,  154  Cal.  527,  98  P.  269; 
P.  V.  Barker  144  Cal.  705,  78  P.  266; 
Starr,  etc.  Assn.  v.  Assn.,  77  Conn.  83, 
58  A.  467;  S.  t\  Brown  (Del.),  85  A. 
797;  S.  V.  Luff,  1  Boyee  (Del.)  152,  74 
A.  1079;  S.  r.  Mills,  6  Penne.  (Del.) 
497,  69  A.  841;  P.  v.  Depew,  237  111. 
574,  86  N.  E.  1090;  P.  v.  Moir,  207  111. 
180,  69  N.  E.  905;  Bartlett  v.  Slusher, 
215  III.  348,  74  K  E.  370;  Smith  v. 
Birge,  126  111.  App.  .596;  Nolte  v.  R.  Co. 
(la.),  147  N.  W.  192;  Harris  v.  C,  25 
Ky.  L.  E.  297,  74  S.  W.  1044;  Webster 
V.  Moore,  108  Md.  572,  71  A.  466; 
Hunneman  v.  Phelps,  199  Mass.  15,  85 
N.  E.  169;  King  r.  McCarthy,  54  Minn. 
190,  55  N.  W.  960;  Brightwell  V.  Mc- 
Afee, 249  Mo.  562,  155  S.  W.  820;  King 
r.  Co.,  226  Mo.  351,  126  S.  W.  415;  S. 
V.  Newman,  74  N.  H,  10,  64  A.  761;  S 
t\  Kane,  77  K  J.  L.  244,  72  A.  39;  In 
re  Newcomb's  Est.,  192  N.  Y.  238,  84 
N.  E.  950;  Anson  v.  Sav.  Bk.,  155  App. 
Div.  939,  140  N.  Y.  S.  1017;  S.  v.  John- 
son, 84  S.  C.  4.5,  65  S.  E.  1023;  S.  v. 
Costa,  78  Vt.  198,  62  A.  38;  Walker  v. 
Hargear,  36  Wash.  672,  79  P.  472. 
Best  evidence  on  the  subject  but  proofs 
must  be"  restricted  to  the  time  of  the 
utterance.  Ickes  v.  lekes,  237  Pa.  582, 
85  A.  885. 

Stipulations  in  contract,  if  of  unusual 
nature,  looked  upon  with  suspicion  as 
cover  for  intentions  of  parties.  Weare 
C.  Co.  r.  P.,  209  111.  528,  70  N.  E.  1076. 
Declarations  inconsistent  with  conduct, 
siven  little  weight.  P.  V.  Moir,  207  111. 
180,   69  N.   E.   905. 

613-75  Managle  v.  Parker,  75  N.  H. 
139,  71  A.  637;  P.  v.  Cahill,  193  N.  Y. 
232,  86  N.  E.  39. 

614-76  V.  S.  V.  Kline,  201  Fed.  954; 
In  re  Brown's  Will,  143  la.  649,  120  N. 
W.  667;  McElveen  v.  King,  88  S.  C.  346, 
70  S.  E.  801;  Terrell  v.  S.,  55  Tex.  Cr. 
282,  116  S.  W.  569.  See  note,  106  C.  C. 
A.  479,  knowledge  and  intent. 
Declarations  as  to  future  action,  after 
execution  entered  upon,  no  part  of  reg 
gestae,  but  competent  as  fact  relevant 
to  fact  in  issue — doing  of  intended  act. 
Dunham  v.  Cox,  81  Conn,  268,  70  A. 
1033. 

Admissions  and  declarations  explained. 
S.  r.  Morin,  102  Me.  290,  66  A.  650. 
614-77  Dunham  r.  Cox,  81  Conn. 
268,  70  A.  1033;  P.  v.  Nail,  242  111.  284, 
89  N.  E.  1012;  S.  v.  Morgan,  146  la. 
298,  125  N.  W.  166;  S.  r.  Bailey,  190 
Mo.  257,  284,  88  S.  W.  733;  Houston  O. 
Co.  V.  Kimball,  103  Tex.  94,  122  S.  W. 


533  (declarations  of  decedent  compe- 
tent as  to  his  abandonment  of  prop- 
erty). 

615-81  See  Kaliamotes  V.  Wardwell 
(Me.),  89  A.  313;  Comeau  v.  Hurlev,  22 
S.  D.  310,  117  N.  W.  371.  See  also 
"Res  Gestae." 

Servant's  declarations  inadmissible 
against  master  if  no  part  of  res  gestae, 
whether  made  prior  or  subsequent  to 
event.  Conklin  v.  R.  Co.,  196  Mass. 
302,  82  N.  E.  23. 

616-82  Thompson  v.  U.  S.,  144  Fed. 
14,  75  C.  C.  A.  172;  Dunham  v.  Cox,  81 
Conn.  268,  70  A.  1033;  First  Nat.  Bk.  v. 
Miller,  235  111.  135,  85  N.  E.  312;  In  re 
Murray's  Est.,  145  la.  368,  124  N.  W. 
193;  Webster  p.  Moore,  108  Md.  572,  71 
A.  466;  Terrell  v.  S.,  55  Tex.  Cr.  282, 
116  S.  W.  569. 

In  a  prosecution  for  white  slavery,  acts 
done  and   declarations  made  afterward 
and   elsewhere   are   admissible   as  bear- 
ing on  intent.     Kulp  r.  U.  S.,  210  Fed. 
249,  127  C.  C.  A.  67. 
Where   series   of   similar   transactions, 
statements  prior  to  first  proved  though 
statute  bars  action.  Bartlett  v.  Slusher, 
215  111.  348,  74  N.  E.  370. 
617-87     Union  Oil  Co.  v.  Stewart,  158 
Cal.  149,  110  P.  313;  Magruder  r.  Mont- 
gomerv,  33  App.  Cas.   (D.  C.)   133. 
618-88     S.   v.  Atkins,  77  Vt.  215,  59 
A.  826. 

619-89     Julian  v.  Co.,  209  Mo.  35,  107 
S.  W.  496,  twelve  vears  before  suit. 
619-92     In    re    Newcomb's    Est.,    192 
N.    Y.    238,    84    N.    E.    950,    purposed 
change  of  domicile. 

621-95  May  r.  U.  S.,  157  Fed.  1,  86 
C.  C.  A.  575;  St.  Louis  S.  R.  Co.  v. 
Ray  (Tex.  Civ.),  127  S.  W.  281  (to  third 
partv) . 

622-98  Collison  v.  R.  Co.,  146  111. 
App.  64;  Conklin  v.  R.  Co.,  196  Mass. 
302,  82  N.  E.  23;  Thigpen  v.  Russell,  55 
Tex.  Civ.  211,  118  S.  W.  1080  (intent 
to  abandon  homestead). 
Declarations  of  testator  of  intention  to 
proA'ide  for  person  in  will,  inadmissi- 
ble. Hoffner  V.  Custer,  237  111.  64,  86 
N.  E.   737. 

624-2  Johnson  v.  S.,  12  Ga.  App.  493, 
77  S.  E.  587;  McClenny  v.  Inverarity, 
80  Kan.  569,  103  P.  82;  United  P.  Co. 
r.  Matheny,  81  O.  St.  204,  90  N.  E.  154. 
See  Hammers  v.  Knight,  168  111.  App, 
203. 

Declarations  of  agent  in  absence  of 
principal,  inadmissible.  Little  v.  Rich, 
55  Tex.  Civ.  326,  118  S.  W.  1077. 
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Uncommunicated  motive  not  admissible 
(llar.liii  r.  S.,  ,s  Ala.  Ajip.  21.3,  fi3  S. 
]S),  except  on  cross-exaiuination.  Davis 

,1     r.  Clausen,  7  Ala.  App.  3S1,  G2  S.  267. 
625-3     Chesbrougb  v.  Wooilworth.  195 

:■,  Fed.  875,  116  C.  C.  A.  465  (sale  of  bank 
stock  belonfring  to  defendants  and 
their  relatives) ;  Blake  r.  Scott,  92  Ark, 
46,  121  S.  W.  in54;  S.  V.  ilarren,  17 
Ida.  766,  107  P.  993  (preparation  and 
plan);  Ty.  v.  Gallegos,  17  N.  M.  409, 
130  P.  245;  P.  v.  Schlessel,  127  App. 
Div.  510,  112  N.  Y.  S.  45;  Rauh  r.  Mor- 
ris, 40  Okla.  288,  137  P.  1174;  W.  U.  T. 
Co.  v.  Simmons  (Tex.  Civ.),  93  S.  W. 
686  (prior  refusal  to  send  message) ;  S. 
V.  Weisenberger,  42  Wash.  426,  85  P. 
20. 

625-4  Kessler  v.  Goldstrom,  177  Fed. 
392,  101  C.  C.  A.  476;  Pumphrey  v.  S., 
156  Ala.  103,  47  S.  156;  P.  v.  Grow,  16 
Cal.  App.  147,  116  P.  369;  S.  v.  Brown 
(Del.),  85  A.  797;  Lewis  v.  McDonald, 
83  Neb..  694,  120  N.  W.  207;  Cope  r. 
Co.,  39  Pa.  Super.  134;  U.  S.  v.  Sabio, 
2  Phil.  Isl.  485;  Hutchinson  v.  S.,  58 
Tex.  Cr.  228,  125  S.  W.  19. 
See  :\rcKnight  v.  S.  (Tex.  Cr.),  156  S. 
"W.   1188. 

626-5  Kettenbach  v.  U.  S.,  202  Fed. 
377,  120  C.  C.  A.  505;  Johnson  v.  S.,  75 
Ark.  427,  88  S.  W.  905;  Savage  r.  S., 
63  Fla.  40,  57  S.  605;  S.  r.  McGann,  8 
Ida.  40,  66  P.  823;  Harlow  r.  Co.,  53 
Or.  272,  100  P.  7;  S.  v.  Johnson.  S4  S 
C.  45,  65  S.  E.  1023;  Parks  v.  Knox 
(Tex.  Civ.),  130  S.  W.  203;  Schloss- 
macher  V.  Co.,  52  Wash.  588,  100  P. 
1013. 

Agreement  to  restore  stolen  money  can- 
not be  proved.  P.  v.  Britton,  134  App. 
Div.  275,  118  N.  Y.  S.  9S9. 
Sale  of  article  for  legitimate  use  can- 
not be  shown  to  rebut  evidence  of  in- 
tent shown  bv  sales  for  prohibited  pur- 
pose. S.  V.  Costa,  78  Vt.  19S,  62  A.  3S. 
627-6  Williamson  r.  U.  S.,  207  U.  S. 
425;  Copgev  r.  Bird,  209  Fed.  803,  126 
r.  C.  A.  527;  Worden  r.  U.  S..  204  Fed. 
1,  122  C.  C.  A.  315;  Kettenbach  r.  U. 
S.,  202  Fed.  377.  120  C.  C.  A.  .505; 
Walsh  V.  U.  S.,  174  Fed.  615,  98  C.  C. 
A.  461;  Barnard  v.  U.  S.,  162  Fed.  618, 
89  C.  C.  A.  376;  Jones  r.  U.  S..  162  Fed. 
417,  89  C.  C.  A.  303;  Brvan  r.  U.  S.. 
133  Fed.  495.  66  C.  C.  A.  369;  Dillard 
r.  U.  S.,  141  Fed.  303,  72  0.  C.  A.  451; 
Brown  r.  V.  8.,  142  Fed.  1 ,  73  C.  C.  A. 
1S7;  Chitwood  r.  U.  S..  153  Fed.  551.  82 
C.  C.  A.  505;  Wall  r.  S.,  2  Ala.  App. 
157,  56  S.  57;  Morris  v.  S.,  144  Ala.  81, 


139  S.  973;  Qualey  t:  Ty.,  8  Ariz.  45,  68 
P.  546;  Ross  v.  S.,  92  Ark.  481,  123  S. 
W.  756;  Howard  r.  S.,  72  Ark.  586,  82 
S.  W.  196;  Johnson  v.  S.,  75  Ark.  427, 
88  S.  W.  905;  Storms  v.  S.,  81  Ark.  25, 
98  S.  W.  678;  P.  v.  Grubb  (Cal.  App.), 
141  P.  1051;  P.  V.  Kizer,  22  Cal.  App. 
10,  133  P.  516,  134  P.  346;  P.  v. 
Whalen,  154  Cal.  472,  98  P.  194,  cit. 
the  text;  Warford  r.  P..  43  Colo.  107.  96 
P.  556;  McLaughlin  r.  Thomas,  86  Conn. 
252,  85  A.  3711;  Preslev  r.  S.,  63  Fla.  37, 
57  S.  605;  Eatman  r."S.,  48  Fla.  21,  37 
S.  576;  Wvatt  r.  S.  (Ga.  App.),  81  S. 
E.  802;  Frank  v.  S.  (Ga.),  80  S.  E.  1016; 
S.  V.  O'Xeil,  24  Ida.  582,  135  P.  60; 
Miller  v.  Smith,  7  Ida.  204,  61  P.  824; 
S.  r.  McGann,  8  Ida.  40,  66  P.  823;  P. 
V.  Zito,  237  111.  434,  86  N.  E.  1041,  140 
111.  App.  611;  P.  V.  Pouchot,  174  111. 
App.  1;  Hartford  L.  Ins.  Co.  r.  Ilojie, 
40  Tnd.  App.  354.  81  N.  E.  595,  insS; 
Sanderson  r.  S.,  169  Ind.  301,  82  N.  E. 
525;  Eacock  v.  S.,  169  Ind.  488.  82  N. 
E.  1039;  Jeffries  r.  U.  S.,  7  Ind.  Tv.  47, 
103  S.  W.  761;  S.  v.  Sheets,  127  la.  73, 
102  N.  W.  415;  WellinL'ton  r.  C.  1-^8 
Kv.  161,  164  S.  W.  333;  Mav  r.  C.,  1.33 
S.  W.  141,  154  S.  W.  1074;  Mulligan  r. 
C,  144  Kv.  246.  137  S.  W.  1062;  Helton 
f.  C,  27  Ky.  L.  R.  137,  84  S.  W.  574; 
Carpenter  r.  C,  29  Ky.  L.  R.  100.  92  S. 
W.  553;  S.  V.  Morgan,  129  La.  154,  5.5 
S.  747;  S.  V.  Johnson,  111  La.  935.  36 
S.  30;  S.  V.  High,  116  La.  79,  40  S.  53<?; 
C.  V.  Dow  (Mass.),  105  N.  E.  995;  P. 
r.  Bullock.  173  Mich.  397.  139  N.  W. 
43;  P.  V.  Hancock,  166  Mich.  654,  132 
N.  W.  443;  P.  v.  Loomis,  161  Mich.  651, 
126  X.  W.  985;  S.  r.  Folev.  247  Mo.  607, 
153  S.  W.  1010;  S.  r.  Robinson.  236  Mo. 
712,  139  S.  W.  140;  Powell  r.  St.  Louis, 
etc.  R.  Co.,  229  Mo.  246.  129  S.  W.  963; 
S.  r.  Bailev.  190  Mo.  257,  280.  SS  S.  W. 
733;  S.  t\  Hill.  46  Mont.  24.  126  P.  41; 
Clark  r.  S..  79  Xeb.  473,  113  X.  W.  211; 
S.  r.  Sparks,  79  Xeb.  504,  113  X.  W. 
154;  S.  r.  Sparks.  79  Xeb.  511,  114  N. 
W.  .598;  S.  r.  Jankowski,  S3  X.  J.  L. 
796,  85  A.  1135,  a/f.  82  X.  J.  L.  229,  82 
A.  309;  Ty.  r.  Caldwell,  14  N. 
M.  535,  98  P*.  167;  Greensboro,  etc.  Co. 
V.  Knight.  160  X.  C.  592,  76  S.  E.  623; 
S.  V.  Jackson,  21  S.  D.  4M,  113  N.  W. 
880;  Standard  O.  Co.  r.  S..  117  T.  nn. 
618,  658.  100  S.  W.  705;  Loftus  r.  Stur- 
gis  (Tex.  Civ.),  167  S.  W.  14;  Gradinp- 
ton  r.  S.  (Tex.  Cr.).  155  S.  W.  210; 
Bailev  r.  S.  (Tex.  Cr.).  1.55  S.  W.  53fi; 
Ovcrstreet  r.  S.  (Tex.  Or.),  150  S.  W. 
899;   Garden  r.  S.,  62  Tex.  Cr.  545,  138 
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S.  W.  598;  Adams  v.  S.,  62  Tex.  Cr.  426, 
138  S.  W.  117;  Petty  v.  S.,  59  Tex.  Cr. 
58(5,  129  S.  W.  615;  Tuller  v.  S.,  58  Tex. 
Cr.  571,  126  S.  W.  1158;  Leach  r.  S., 
46  Tex.  Cr.  507,  81  S.  W.  733;  Weather- 
ford  V.  S.,  51  Tex.  Cr.  430,  103  S.  W. 
633;  S.  V.  Eoby,  83  Vt.  121,  74  A.  638; 
Carnahan  v.  Moore,  70  Wash.  623,  127 
P.    195. 

See  Schultz  v.  V.  S.,  200  Fed.  234,  118 
C.  C.  A.  420;  P.  v.  King,  23  Cal.  App. 
259,  137  P.  1076;  S.  v.  Bowen  (Utah), 
134  P.  623;  vol.  11,  pp.  791,  801,  nn. 
44,  58,  and  supplement  thereto.  Comp. 
Oi^den,  etc.  Co.  v.  Lewis  (Utah),  125  P. 
68>. 

Where  proof  of  intent  is  unnecessary, 
evidence  of  similar  offenses  is  inadmis- 
sible. Proctor  V.  S.,  8  Okla.  Cr.  537, 
129  P.  77. 

Or  lack  thereof, — Prettyman  v.  U.  S., 
180  Fed.  30,  103  C.  C.  A.  384. 
Contra,  Eex  v.  Pollard,  19  Out.  L.  E. 
(Can.)  96,  unless  evidence  of  system. 
639-7  P.  V.  Hoffman,  142  Mich.  531, 
105  N.  W.  838;  S.  v.  Sparks,  79  Neb. 
504,  511,  113  N.  W.  154,  114  N.  W.  598. 
629-8  Partridge  v.  V.  S.,  39  App. 
Cas.  (D.  C.)  571;  Miller  v.  Smith,  7 
Tda.  204,  61  P.  824:  Hartford  L.  Ins. 
Co.  V.  Hope,  40  Ind.  App.  354,  81  N.  E. 
595;  Julian  v.  Co.,  209  Mo.  35,  107  S. 
W.   496. 

629-9  S.  V.  Brown  (Del.),  85  A.  797; 
P.  V.  Hagenow,  236  HI.  514,  86  N.  E. 
370.  See  supra,  "Abortion,"  54-3. 
630-11  Bryan  v.  U.  S.,  133  Fed.  495, 
66  C.  C.  A.  369.  See  vol.  3,  p.  746,  n. 
4  et  seq;  vol.  11,  p.  804,  n.  62,  and  sup- 
plement thereto. 

630-12  Eoss  V.  S.,  92  Ark.  481,  123 
S.  W.  756;  Storms  v.  S.,  81  Ark.  25,  98 
8.  W.  678;  P.  v.  Hatch,  163  Cal.  368, 
125  P.  907;  Eatman  v.  S.,  48  Fla.  21,  37 
S.  576;  S.  V.  Boggs  (la.),  147  N.  W. 
934;  Morse  V.  C,  129  Ky.  294,  111  S. 
W.  714;  S.  V.  Hight,  150  N.  C.  817,  63 
S.  E.  1043;  Leach  v.  S.,  46  Tex.  Cr.  507, 
81  S.  W.  733;  S.  v.  Nilson,  56  Wash.  289, 
105  P.  829.  See  supra,  "Embezzle- 
ment," 145-33.  See  also  vol.  5,  p.  145, 
n.  33;  vol.  11,  p.  802,  n.  59,  and  supple- 
ment thereto. 

630-14  P.  f.  Breeker,  20  Cal.  App. 
205,  127  P.  666;  Clarke  v.  P.,  53  Colo. 
214,  125  P.  113;  P.  v.  Wiel,  244  HI.  176, 
91  N.  E.  112;  S.  v.  Poxton  (la.),  147 
N.  W.  347;  S.  1?.  Sparks,  79  Neb.  504, 
113  N.  W.  154.  See  vol.  5,  p.  747,  n. 
14;  vol.  11,  p.  803,  n.  60,  and  supple- 
ment  thereto. 


630-15     Dillard  v.  U.  S.,  141  Fed.  303, 

72  C.  C.  A.  451;  P.  v.  Bercovitz,  163 
Cal.  636,  126  P.  479;  S.  v.  Hetrick,  84 
Kan.  157,  113  P.  383;  S.  V.  Mitten,  36 
Mont.  376,  96  P.  969.  See  vol.  5,  p. 
868,  n.  71;  vol.  11,  p.  868,  n.  61,  and 
supplement   thereto. 

630-16  P.  V.  Manasse,  153  Cal.  10, 
94  P.  92;  May  v.  C,  153  Ky.  141,  154 
S.  W.  1074;  S.  V.  High,  116  La.  79,  40 
S.  538;  P.  V.  Macgregor  (Mich.),  144 
N.  W.  869;  Hunter  v.  S.,  3  Okla.  Cr. 
533,  107  P.  444;  Jenkins  v.  S.,  59  Tex. 
Cr.  475,  128  S.  W.  1113.  See  vol.  6,  p. 
676,  n.  77;  vol.  11,  p.  804,  n.  64,  and 
supplement  thereto. 

630-17  Autrey  v.  S.  (Ark.),  168  S. 
W.  556;  Johnson  V.  S.,  75  Ark.  427,  88 
S.  W.  905;  P.  V.  Eial,  23  Cal.  App.  713, 
139  P.  661;  Presley  v.  S.,  63  Fla.  37, 
57  S.  605;  Ty.  v.  Caldwell,  14  N.  M.  535, 
98  P.  167;  P.  V.  Weber,  130  App.  Div. 
593,  115  N.  Y.  S.  453;  Long  r.  S.,  55 
Tex.  Cr.  55,  114  S.  W.  632.  See  vol. 
8,  p.  132,  n.  23,  and  supplement  thereto. 
630-18  S.  i:  Sheets,  127  la.  73,  102 
N.  W.  415.  See  vol.  10,  p.  595,  n.  35, 
and  supplement  thereto. 
630-19     Brown   v.  U.  S.,  142  Fed.  1, 

73  C.  C.  A.  187  (loans  of  national  bank 
funds  to  insolvents) ;  Chitwood  v.  U. 
S.,  153  Fed.  551,  82  C.  C.  A.  505  (con- 
verson  of  mail  matter) ;  Morris  v.  S., 
144  Ala.  81,  39  S.  973  (changing  name 
of  debtor  to  defraud  creditors) ;  Qualey 
r.  Ty.,  8  Ariz.  45,  68  P.  546  (falsifying 
corporate  records) ;  S.  v.  Dulaney,  87 
Ark.  17,  112  S.  W.  158  (briberv) ;  Jef- 
fries r.  U.  S.,  7  Ind.  Ty.  47,  103  S.  W. 
761  (receiving  stolen  goods) ;  P.  v.  Gid- 
dings,  159  Mich.  523,  124  N.  W.  546 
(sale  of  liquor);  S.  v.  Sparks,  79  Neb. 
511,  115  N.  W.  598  (filing  second  claim 
for  work  for  which  payment  made);  P. 
V.  Schlessel,  127  App.  Div.  510,  112  N. 
Y.  S.  45;  S.  V.  Jackson,  21  S.  D.  494, 
113  N.  W.  880  (previous  false  reports); 
Wyatt  r.  S.,  55  Tex.  Cr.  73,  114  S.  W. 
812  (robbery);  Weatherford  v.  S.,  51 
Tex.  Cr.  430,  103  S.  W.  633  (illegal 
prescriptions).  And  see  P.  v.  Harrison, 
14  Cal.  App.  545,  112  P.  733;  Williams 
V.  S.,  4  Okla.  Cr.  523,  114  P.  1114. 
White  slavery. — S.  v.  Jankowski,  83  N. 
J.  L.  796,  85  A.  1135,  af.  82  N.  J.  L. 
229,  82  A.  309. 

Conspiracy  to  misapply  funds. — ^Breese 
V.   U.    S.,    203    Fed.    824,    122   C.    C.   A. 
142,  af.   172  Fed.  761. 
Pandering. — P.    v.   Grubb   (Oal.   App.), 
141   P.  1051. 
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Unlawful  liquor  selling. — Hill  v.  S.,  3 
Okla.   Cr.   686,  109  P.   291. 
Assaults.— Warford  v.  P.,  43  Colo.  107, 
96  P.  556, 

Convictions  for  maintaining  liquor  nuis- 
ance in  one  place  cannot  be  proved  to 
show  accused  's  intent  in  keeping  liquor 
at  another.  S.  v.  Bartley,  105  Me.  505, 
74  A.  1129. 

631-20  S.  V.  Sheets,  127  Ta.  73,  102 
N.  W.  415. 

Assault.— P.  V.  O 'Bryan,  165  Cal.  55, 
130  P.   1042. 

In  action  against  husband  for  failing 
to  provide  for  wife  and  child  his  arrest 
may  be  shown  for  seducing  wife  and 
that  prosecution  dismissed  because  of 
marriage.  S.  v.  Stout,  139  la.  557,  117 
N.  W.  958. 

632-22  Hartford  L.  Ins.  Co.  f.  Hope, 
40  Ind.  App.  354,  81  N.  E.  595,  10S8; 
Stotts  r.  Fairfield  (la.),  145  N.  W.  61; 
J.  B,  Millet  Co.  V.  Andrews,  175  Mich. 
350,  141  N.  W.  578;  Harris  v.  E.  Co., 
77  N.  J.  L.  278,  72  A.  50.  See  vol.  11, 
p.  791,  n.  41;  vol.  6,  p.  67,  n.  46,  and 
supplement  thereto.  But  see  Smolowitz 
V.  Orbach,  141  N.  Y.  S.  527. 
632-23  Walker  v.  Montgomery,  249 
111.  378,  94  N.  E.  527. 
632-24  First  Nat.  Bk.  v.  Miller,  235 
III.  135,  85  N.  E.  312;  Lockard  v.  Van 
Alstyne,  155  Mich.  507,  120  N.  W.  1; 
Julian  V.  Co.,  209  Mo.  35,  107  S.  W. 
496;  W.  U.  T.  Co.  v.  Simmons  (Tex. 
Civ.),  93  S.  W.  686  (refusal  to  trans- 
mit message). 

632-26  P.  V.  Minney,  155  Mich.  534, 
119  N.  W.  918. 

633-27  Eoden  v.  S.,  5  Ala.  App.  247, 
59  S.  751;  S.  f.  Dulanev,  87  Ark.  17, 
112  S.  W.  158;  Autrev  v.  S.  (Ark.),  16S 
S.  W.  556;  S.  v.  Weiss,  63  Or.  462,  128 
P.  448;  C.  r.  Shields,  50  Pa.  Super.  1; 
S.  V.  Dana,  .59  Wash.  30,  109  P.  191. 
633-30  Clarke  v.  S.,  5  Ga.  App.  93, 
62  S.  E.  663;  P.  v.  Molineux,  168  N. 
Y.  264,  298,  61  N.  E.  286,  62  L.  R.  A. 
193:  Parrish  r.  S.  (Tenn.),  164  S.  W. 
1174;  Currington  v.  S.  (Tex.  Cr.),  161 
S.  W.  478.  See  also  P.  v.  Ruef,  14  Cal. 
App.  576,  114  P.  48,  .54. 
Evidence  of  other  wrongful  acts  not 
competent  against  defendants  not  con- 
nected with,  or  who  have  no  knowledge 
of  them.  Miller  v.  U.  S.,  133  Fed.  337, 
66  C.  C.  A.  399. 

634-31  C.  r.  Dow  (Mnss.),  105  N.  E. 
995;  Herndon  v.  S.,  50  Tex.  Cr.  552,  99 


S.    W.    558;    Ogden,    etc.    Co.    v.    Lewis 

(Utah),  125  P.  687. 

635-32     See  S.  v.  O'NeU,  24  Ida.  582, 

135  P.  60. 

635-34     P.  V.  Minney,  155  Mich.  534, 

119  N.  W.  918;  P.  v.  Molineux,  168  N. 

Y.  264,  298,  61  N.  E.  2S0,  62  L.  R.  A. 

193;   S.  V.  Fulwider,  28  S.  D.  622,  134 

N,  W.  807. 

Accused  may  show  intent  was  against 

another  and   different  party.    Smith    v. 

S.,  46  Tex.  Cr.  267,  284,  81  S.  W.  936. 

Period  of  time   to   be   covered   is  dis- 
cretionary with  court.     First  Nat.  Bk. 
V.  Miller,"  235  111.  135,  85  N.  E.  312. 
No  similarity. — "Transactions  by  which 
defendant  misappropriated  money  given 
to  him   to  buy  stock  in  the  open  mar- 
ket,    differ     in     character    from     those 
where  moneys  were  obtained  by   false 
representation       that      he       personally 
owned  stock  for  which  he  obtained  pay- 
ment.    It  is,  of   course,   true   that   the 
acts  sought  to  be   established  as  bear- 
ing on  the  question  of  intent  need  not 
be  part  of  a  general  scheme   or   plan; 
but  it  is  necessary  that  they  must  be 
similar    in    character."      P.    v.    Cohen, 
148  App.  Div.  20.5,  133  N.  Y.  S.  103. 
637-37     Long   v.   S.,  55   Tex.   Cr.   S5, 
114   S.   W.   632.     See   infra,   "Offenses 
Against  Postal  Laws."  147-6. 
In  case  of  assault  and  battery  it  may 
be  proved  defendant  had  tried  to  hire 
witness    to    assault    the    same    person. 
Rice  v.  P.,  55  Colo.  506,  136  P.  74. 
Intent      of      corporation. — See      infra, 
"Trade    :\rarks,"    etc.,    6.-,5-73. 
Accused's  connection  with  prior  trans- 
action must  be  shown.     P.  r.  Giddings, 
1.-9  ^rich.  523,  124  N.  W.  546. 
639-41     P.  r.  Spriggs,  119  App.  Div. 
236,   104  N.  Y.  S.  539. 
639-43    See  infra,  "Trade  Marks," 
etc.,  655-73. 

640-44  Clarke  v.  S.,  5  Ga.  App.  93, 
62  S.  E.  663. 

641-46  Schultz  r.  IT.  S.,  200  Fed.  234, 
118  C.  C.  A.  420;  S.  r.  Jackson.  21  S. 
D.  494,  113  N.  W.  880  (limitation  of 
one  vear  no  abuse  of  discretion). 
641-47  Presley  v.  S.,  63  Fla.  37,  57 
S.  605. 

642-51  Storms  v.  S.,  81  Ark.  25,  98 
S.  W.  678;  Eatman  i\  S..  48  Fla.  21, 
37  S.  576;  Eacock  v.  S.,  169  Ind.  488, 
83  N.  E.  10.09;  S.  v.  Jackson,  21  S.  D. 
494,  113  N.  W.  880. 

642-52  Wvatt  v.  S.,  55  Tex.  Or.  73, 
114  S.  W.  8i2. 
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Presumption  it  ivas  included  in  verdict, 
644-4;  Unreasonable  and  vexatious  de- 
lay, 644-6;  Expert  testimony,  649-24. 
643-2  Schlotterbeck  v.  Schwinn,  23 
Okla.  681,  103  P.  854.  See  infra,  645-8. 
644-4  Myers  v.  Eurldy,  154  111,  App. 
438;  Whitman  v.  Mclntyre,  199  Mass. 
436,  85  N".  E,  426  (as  against  trustees) ; 
Bovles  V.  Bvers  (Tex.  Civ.),  138  S.  W. 
1112. 

Advancement  of  money  to  purchase 
property  is  presumed  to  be  made  on 
interest.  Semi-Tropic  S.  Assn.  v.  John- 
son, 163  Cal.  639,  126  P.  488. 
Loan  presumed  to  be  on  interest.  Hall 
•r.  Graham,  112  Va.  560,  72  S.  E.  105. 
Presumption  that  interest  included  in 
verdict,  where  party  in  whose  favor 
verdict  was  rendered  was  entitled  to 
such.  Clements  v.  Muttersbaugh,  27 
App.  Cas.  (D.  C.)  165;  Blackwell,  etc. 
E.  Co.  V.  Bebout,  19  Okla.  63,  91  P. 
877. 

No  presumption  indulged  that  a  garni- 
shee retaining  money  pending  litigation 
for  his  benefit  did  not  make  use  of  it. 
Cox  V.  Cronan,  82  Conn.  175,  72  A.  927. 
644-5  Mack  v.  Engel,  165  Mich.  540, 
131  N.  W.  92. 

644-6  O'Meara  t\  Coal  Co.,  154  111. 
App.  321.  See  Lafrentz  Co.  v.  Cavan- 
agh,  166  111.  App.  306;  Chicago  Brick 
Co.  t\  Eyan,  165  111.  App.  120;  Chicago 
Brick  Co.  v.  McLester,  165  111.  App. 
114;  Osgood  V.  Poole,  165  111.  App.  63; 
Chivers  v.  Sigmund,  164  111.  App.  555; 
Gwvnn  t\  Daugherty  (Ind.  App.),  102 
N.  E.  147. 

Unreasonable  and  vexatious  delay  es- 
tablished by  evidence  showing  refusal 
to  pay  until  creditor  shall  do  something 
not  required.  American,  etc.  Co.  v.  Co., 
129  111.   App.  548. 

645-8  Interest  laws  of  different  juris- 
dictions presumed  similar.  Schlotter- 
beck V.  Schwinn,  23  Okla.  681,  103  P. 
854. 

647-13  Part}''  who  has  agreed  to  pay 
interest  must  show  performance  of 
obligation.  Cole  v.  Co.,  200  Mass.  594, 
86  N.   E.  902. 

647-13     Vance  E.  L.  Co.  v.  Durphy, 
8  Cal.  App.  664,  97  P.  702,  implied  ad- 
mission  in  pleading. 
647-14     Fishel  v.  Irwin,  132  La.  344, 
61    S.   397. 

648-19     Thomas    v.    Turner,    157    111. 
App.  16. 
649-20     Common  law    did    not   imply 


promise  to  pay  interest  and  it  cannot 
be  recovered  unless  expressly  con- 
tracted for.  Lvnchburg  r.  Amherst  Co., 
115  Va.  600,  SO  S.  E.  117. 
649-24  Expert  testimony  inadmiss- 
ible to  show  Interest  due  if  jury  com- 
petent to  assess.  Clements  v.  Mutters- 
baugh, 27  App.  Cas.   (D.  C.)   165. 


INTERPRETER 

651-1  P.  V.  Salas,  2  Cal.  App.  537, 
84  P.  295. 

651-2  Grand  juries  have  like  power. 
S.  V.  Firmatura,  121  La.  676,  46  S.  691. 
652-3  If  testimony  required  in  Eng- 
lish, if  possible,  testimony  of  witness' 
inability  to  use  English  should  be  re- 
ceived before  calling  of  interpreter 
Hackart  P.  Co.,  243  111.  49,  90  N.  E. 
257. 

652-4  Dobbins  v.  E.  Co.,  79  Ark.  85, 
95  S.  W.  794  (though  witness  can  write, 
testimony  taken  bv  signs  if  better); 
Ealph  r.  S.,  124  Ga.  81,  52  S.  E.  298 
(party  under  physical  disability). 
653-9  P.  V.  Lopez,  21  Cal.  App.  188, 
131  P.  104.  See  John  v.  Judd,  13  Haw. 
319;  Kozlowski  v.  City,  113  111.  App. 
513. 

An  interpreter  need  not  demonstrate  his 
qualifications  in  the  presence  of  the 
jury.     P.  V.  Ong  Git.  23  Cal.  App.  148, 

137  P.  283. 

655-16  Interpreter  not  disqualified 
in  interpreting  for  prosecutrix  in  rape 
case  where  it  was  shown  his  and  her 
great-great-grandfather  was  the  same 
person.  P.  V.  Eardin,  255  HI.  9,  99  N. 
E.  59. 

655-18  S.  V.  Firmatura,  121  La.  676, 
46  S.  691,  nor  because  in  official  capa- 
city he  was  active  in  trying  to  dis- 
cover party  guilty  of  offense  investi- 
gated. 

656-20  S.  V.  Smith,  203  Mo.  695,  102 
S.  W.  526. 

657-22  P.  V.  Ong  Git,  23  Cal.  App. 
14S,  137  P.  283.  See  S.  v.  Firmatura, 
121  La.  676,  46  S.  691. 
657-23  Specific  instances  of  inaccu- 
raev  must  be  shown.  P.  v.  Phillips, 
12  Cal.  App.  760,  108  P.  731. 
657-24     Avaro  v.  Avaro,  235  Mo.  424, 

138  S.  W.  500. 

Oath  not  administered  either  to  Inter- 
preter or  witness  in  preliminary  pro- 
ceedings to  ascertain  whether  witness' 
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language   interpretable.     P.    '.    Weston, 
236  Til.  104,  86  N.  E.  188. 
65S-28     Tavares   r.   Dewing,   33   R.  I. 
424,  82  A.  133. 

659-29  Felts  v.  :Murphy,  201  U.  S. 
123. 

659-31  Extra.i'uflicial  confession 
through  interpreter  admissible  where  in- 
terpretation reducefl  to  writing,  signed 
by  accused,  and  interpreter  testifies  to 
its  correctness.  S.  v.  Banusik  (,N.  J. 
L.),   64   A.  994. 

660-33  Kelly  f.  Assn.,  2  Cal.  App. 
460,  84  P.  321. 

660-34  Davis  r.  Bk.,  6  Ind.  Ty.  124. 
89  S.  W.  101. J  (affidavit,  though  inter- 
preter affiant's  agent,  admissible  to 
contradict  or  impeach  affiant's  testi- 
monv,  although  interpreter  not  sworn) ; 
P.  r.  Randazzio,  194  N.  Y.  147,  87  N. 
E.  112  (though  accused  took  no  part  in 
selcfting  interpreter). 
661-37  Wien  the  interpreter  testi- 
fied he  had  forgotten  wliat  defendant 
had  testified  to  but  he  had  truly  in- 
ter])reted  what  was  said  at  the  time, 
the  testimony  of  a  .iuror  as  to  what 
had  been  interpreted  to  the  jury  is 
not  hearsav  and  is  admissible.  Mares 
V.  S.  (Tex.'  Cr.),  1-58  S.  W.  1130. 
663-43  Yick  Wo  v.  Underbill,  3  Cal. 
App.  .319,  90  P.  967. 
666-68  In  Alabama  Code  §717.5  re- 
quires proof  to  the  reasonable  satisfac- 
tion of  the  jury.  Smith  r.  S.  (Ala.), 
62  S.  184. 


INTOXICATING  LIQUORS 

Chemiral  composition  of  other  liquors!, 
679-38;  Liquor  sold  at  other  places  and 
by  other  persons,  682-.53;  Eehate  of 
license  money,  694-20;  Transfer  of  li- 
cense, 697-42;  Intoxication  prior  to  sales 
complained  of,  703-77;  Druggist's  affi- 
davit, 731-13. 

675-5  Rutherford  v.  S.,  48  Tex.  Cr. 
431,  88  S.  W.  810,  hop  ale. 
675-8  Wilson  v.  S.,  3  Ala.  App.  158, 
57  S.  .'503;  Lambie  r.  S.,  1.31  Ala.  86,  44 
S.  51;  Purcell  v.  S.,  61  Fla.  43,  .35  S. 
847;  Dent  r.  S.  (Ga.  App.),  80  S.  E. 
548;  O'Connell  r.  S.,  5  Ga.  App.  234,  62 
S.  E.  1007;  S.  V.  Mitchell,  134  Mo.  App. 
540,  114  S.  W.  1113;  P.  v.  O'Roillv,  129 
App.  Div.  .322,  114  N.  Y.  S.  238  (dist. 
cases  because  of  difference  in  statutes); 
S.  r.  Ball.  19  X.  D.  782.  123  N.  W.  826; 
Rni^hester  Brew.  Co.  r.  S.,  26  Okla.  309, 
109  P.  298;  Antonelli  v.  S.,  3  Okla.  Cr. 


580,  107  P.  951;  Petitti  v.  S.,  3  Okla.  Cr. 
587,  107  P.  9.34;  S.  r.  Carmody,  30  Or. 
1,  91  P.  446.  1081,  12  L.  B.  A.  (X.  S.) 
828;  S.  V.  Club,  83  S.  C.  509,  65  S.  E. 
730;  Moreno  v.  S.,  64  Tex.  Cr.  660,  143 
S.  W.  156;  Vines  v.  S.,  19  Wyo.  255,  116 
P.   1013. 

675-9  Dallas  E.  v.  Holmes,  51  Tex. 
Civ.  514,  112  S.  W.  122.  See  Potts  v. 
S.,  50  Tex.  Cr.  368,  97  S.  W.  477. 
676-10  Hoagland  t'.  Canfield,  160 
Fed.  146;  Fe^ldern  v.  S.,  79  Neb.  651, 
113  X.  W.  127. 

676-11  Lambie  r.  S.,  151  Ala.  86, 
44  S.  51  (whether  "hop  jack"  or  "hop 
ale"  is  beer  and  intoxicating  for 
court)  Potts  V.  S.,  50  Tex.  Cr.  368,  97 
S.  W.  477;  Casens  r.  S.,  48  Tex.  Cr.  186, 
88  S.  W.  229;  Sullivan  r.  S.,  48  Tex. 
Cr.  201,  87   S.  W.   150;   Schwulst  r.  S., 

52  Tex.  Cr.  426,  108  S.  W.  698  (that 
witness  received  what  he  supposed  was 
beer  and  said,  "I  guess  it  was  intoxi- 
cating," insufficient);  Bird  r.  S.,  49 
Tex.  Cr.  205,  91  S.  W.  791  (evidence 
insufficient). 

"Near   beer."— See    Abbott    r.    S.,    11 

Ga.  App.  43,  74  S.  E.  621. 

677-17     Hoagland     v.     Canfield,     160 

Fed.   146. 

677-21     Purcell  r.  S.,  61   Fla.  43,  55 

S.   847;   Benton    r.   S.,  9  Ga.   App.   422. 

71  S.  E.  498;  Carswell  v.  S.,  7  Ga.  App. 

198,  66  S.  E    488;  S.  V.  York,  74  N.  H. 

125,  65  A.  685;  Smith  v.  S.,  56  Tex.  Cr. 

501,    120    S.    W.    881;    Wilcoxson    r.    S. 

(Tex.  Cr.),  91    S.  W.  581;   Beatv   r.  S., 

53  Tex.  Cr.  432,  110  S.  W.  449.  See 
Donaldson  f.  S.,  3  Ga.  App.  451,  60  S. 
E.  115. 

678-23  Nussbaumer  v.  S.,  54  Fla.  87, 
44   S.  712. 

678-31  Marks  r.  S..  159  Ala.  71,  48 
S.  864  (mead  or  metheglin) ;  S.  r.  Pigg. 
78  Kan.  618.  97  P.  859  (Manhattan 
cocktail  known  to  be  intoxii-nting). 
679-32  The  general  reputation  that 
bitters  were  used  for  intoxicating  pur- 
poses, not  admissible.  S.  r.  Benson, 
134  T.n.  313.  134  X.  W.  831. 
679-33  Snead  r.  S..  7  Ala.  App.  118, 
61  S.  473;  Kinnane  r.  S..  106  Ark.  337, 
153  S.  W.  264;  De  Froese  r.  Atlanta,  12 
Ga.  App.  201,  76  S.  E.  1077.  See  also 
X"ussbnumer  r.  S..  34  Fla.  87.  44  S.  712; 
S.  r.  Gibbs,  109  Minn.  247,  123  N.  W. 
810;  Roberts  r.  S.,  .59  Tex.  Cr.  47,  126 
S.    W.    1129. 

That  beverage  had  color  of  whiskey, 
bottles    labeled    whiskcv    and    oilor    of 
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whiskey  in  place,  may  be  shown.  Wood- 
ward V.  S.,  5  Ala.  App.  202,  59  S.  688; 
Strange  v.  S.,  5  Ala.  App,  164,  59  S. 
691. 

679-34     Looks  and  tastes  like  whisk- 
ey is  sufficient  evidence.     Nixon  v.  S., 
92  Neb.  115,  138  N.  W.  136. 
679-35    S.  v.  Mostella  (N,  C),  74  S. 
E.  578. 

Witness  for  state  may  not  testify  that 
liquid  he  bought  at  a  sale  other  than 
that  for  which  defendant  on  trial  did 
not  taste  like  that  shown  to  jury  as 
liquid  sold  to  prosecutor.  Swalm  v. 
S.,  49  Tex.  Cr.  241,  91  S.  W.  575. 
679-38  Nussbaumer  v.  S.,  54  Fla.  87, 
44  S.  712;  Gourley  v.  C,  140  Ky.  221, 
131  S.  W.  34;  Poston  v.  S.,  83  Neb.  240, 
119  N.  W.  520;  S.  v.  Costa,  78  Vt.  198, 
62  A.   38. 

Chemical  composition  of  other  liquors 
unidentified  with  liquor  sold  inadmis- 
sible. Magill  V.  S.,  51  Tex.  Cr.  357, 
103  S.  W.  397;  S.  v.  Costa,  78  Vt.  198, 
62  A.  38. 

Hearsay. — Testimony  as  to  analysis 
made  bv  another  hearsay.  Uloth  v.  S., 
48  Tex."  Cr.  295,  87  S.  W.  823. 
680-39  Competency  of  expert.  P.  v. 
Marx.  128  App.  Div.  828,  112  N.  Y.  S. 
1011. 

680-40  Treadwell  v.  S.,  168  Ala.  96, 
53  S.  290;  Brighton  P.  Miles,  151  Ala. 
479,  44  S.  394;  Nussbaumer  v.  S.,  54 
Fla.  87,  44  S.  712;  S.  v.  Olson,  95  Minn. 
104,  103  N.  W.  727;  Feddern  v,  S.,  79 
Neb.  651,  113  N.  W.  127  (that  liquor 
tasted  like  beer) ;  Markinson  v.  S.,  2 
Okla.  Cr.  323,  101  P.  353;  Trinkle  v.  S., 
59  Tex.  Cr.  567,  123  S.  W.  1114;  Beaty 
V.  S.,  53  Tex.  Cr.  432,  110  S.  W.  449; 
Wiginton  r.  S.,  51  Tex.  Cr.  492,  102  S. 
W.  1124  (or  was  similar  to  beer  in 
color  and  taste  is  admissible) ;  Porter 
V.  S.  (Tex.  Cr.),  86  S.  W.  1014  (that 
Ino  and  Frosty  did  not  taste  like  beer 
and  were  not  beer) ;  Curtis  v.  S.,  o2 
Tex.  Cr.  606,  108  S.  W.  380;  Peeples  v. 
S.  (Tex.  Cr.),  99  S.  W.  1002;  S.  v.  Good, 
56  W.  Va.  215,  49  S.  E.  121. 
Comparison  of  the  eifect  of  the  liquor 
sold  cannot  be  made  with  another  liq- 
uor unless  qualities  of  two  are  shown. 
Petitti  V.  S.,  3  Okla.  Or.  587,  107  P. 
954. 

Though  witness  neither  smelled  nor 
tasted  liquor,  may  state  it  was  whis- 
key. Eiee  v.  S.,  52  Tex.  Cr.  359,  107  S. 
W.  832. 

680-42  Lewis  v.  S.,  6  Ga.  App.  779, 
65  S.  E.  842;   S.  v.  Gibbs,  109   Minn. 


247,    123    N.    W.    810.     See   Lambie    v. 
S.,  151  Ala.  86,  44  S.  51. 
Freight  bills  as  evidence  of  intoxicat- 
ing  properties.      Thompson  v.   S.    (Tex. 
Cr.),  87  S.  W.  353. 

681-43  But  see  Thompson  v.  S., 
supra. 

681-44  Johnson  v.  S.,  3  Ala.  App. 
155,  57  S.  499;  Martin  v.  S.,  57  Tex.  Cr. 
149,  122  S.  W.  24;  McRoberts  v.  S.,  49 
Tex.  Cr,  288,  92  S.  W.  804. 
Amount  drunk  by  prosecutor  cannot  be 
shown  by  defendant  in  absence  of  evi- 
dence as  to  effect.  Henderson  v.  S., 
49  Tex.  Cr.  269,  91  S.  W.  569. 
Probable  effect. — Statement  of  witness 
as  to  probable  effect  of  a  drink  of  liq- 
uor consumed  by  a  patron  inadmissi- 
ble. Young  V.  Beveridge,  81  Neb.  180, 
115  N.  W.  766. 

681-45     Martin  v.  S.,  ^7  Tex.  Cr.  149, 
122  S.  W.  24;  McRoberts  v.  S.,  49  Tex. 
Cr.  288,  92  S.  W.  804. 
681-46     See  infra,   682-49. 
681-47     Gourley  v.   C,   140   Ky.   221, 
131  S.  W.  34. 

682-49  Murph  v.  S.,  153  Ala.  67,  45 
S.  208;  Gourley  v.  C,  140  Ky.  221,  131 
S.  W.  34;  Markinson  v.  S.,  2  Okla.  Cr. 
323,  101  P.  353;  Newman  v.  S.,  55  Tex. 
Or.  376,  116  S.  W.  1156;  McRoberts  v. 
S.,  49  Tex.  Cr.  288,  92  S.  W.  804.  See 
S.  f.  Gillispie,  63  W.  Va.  152,  59  S.  E. 
957. 

682-50  Kennedy  v.  S.  (Ala.),  62  S. 
49;  Woodward  v.  S.,  5  Ala.  App.  202, 
59  S.  688.  See  infra,  682-53. 
682-53  S.  V.  Cool,  66  W.  Va.  86,  66 
S.  E.  740,  if  sold  in  labeled  bottles 
as  put  up  by  maker  and  has  commer- 
cial name.  But  see  Rutherford  v.  S., 
48  Tex.  Cr.  431,  88  S.  W.  810. 
Liquor  sold  at  other  places. — After 
proof  that  beverage  was  product  of 
same  concern  and  bore  same  label  as 
beverages  sold  elsewhere  to  the  trade 
by  the  manufacturer  evidence  of  its 
intoxicating  effects  at  such  places  ad- 
missible, it  being  shown  it  was  in  the 
same  condition  as  when  received  from 
manufacturer.  'S.  v.  Clark,  124  La.  965, 
50  S.  811. 

Liquor  sold  by  others. — Testimony  of 
third  person  that  he  had  sold  a  cer- 
tain liquor  to  accused  and  another 
may  be  followed  by  testimony  of  wit- 
nesses that  they  had  drank  liquor 
bought  from  the  other.  If  it  is  shown 
that  another  dealer  was  not  prosecuted 
for  selling  same  kind  of  liquor  it  may 
be  shown  he  was  officially  warned  not 
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to   continue   its   sale.      Snead    v.    S.,   55 
Tex.  Cr.  583,  ]17  S.  W.  983. 
Sale  of   "soft  drinks"   at  other  times 
^immaterial.    Hall  r.  S.,  7  Ga.  App.  186, 
66  S.  E.  486. 

682-54  Poston  v.  S.,  83  Neb.  240,  119 
N.  W.  520.  See  infra,  741-71.  But  see 
Isom  V.  S.,  52  Tex.  Cr.  438,  107  S.  W. 
350. 

Such  testimony  not  important. — Snead 
r.  S.,  55  Tex.  Cr.  583,  117  S.  W.  983. 
683-56  Tompkins  r.  S.,  2  Ga.  App. 
639,  58  S.  E.  1111  (whiskey);  Howard 
V.  S.,  7  Ga.  App.  61,  65  S.  E.  1076. 
684-58  P.  V.  Seeley,  105  App.  Div. 
149,  93  N.  Y.  S.  982,  183  N.  Y.  544, 
76  N.  E.  1102. 

684-60  Evidence  of  open  sale  of  malt 
extract,  inadmissible  to  show  non-in- 
toxicating qualities.  S.  v.  Costa,  78  Vt. 
19S,    62    A.    38. 

Comparison  with  other  liquors. — Evi- 
dence excluded  showing  extract  in 
question  used  for  same  purpose  as 
other  medicines,  that  such  medicines 
contained  large  per  cent,  of  alcohol, 
that  a  person  could  not  become  intox- 
icated on  them  or  the  extract.  S.  v. 
Costa,  supra. 

Requests  not  to  sell  particular  liquor 
irrelevant  as  to  its  properties.  Mur- 
ray i\  S.,  56  Tex.  Cr.  420,  120  S.  W. 
43S. 

Percentage  of  alcohol  in  other  prepara- 
tions recognized  as  standard  medicines 
irrelevant  if  quantity  of  alcohol  in  ar- 
ticle sold  shown.  Clement  v.  Dwight, 
137  App.  Div.  389,  121  N.  Y.  S.  788. 
684-61  Smith  v.  S.,  11  Ga.  App.  89, 
74  S.  E.  711;  Ex  parte  Lockman,  18 
Ida.  465,  110  P.  253;  Crawford  r.  S., 
•5  Okla.  Cr.  33,  113  P.  200;  Rutherford 
1-.  S.,  48  Tex.  Cr.  431,  88  S.  W.  810; 
Cannan  v.  S.  (Tex.  Cr.),  159  S.  W. 
1186;  Jones  v.  S.  (Tex.  Cr.),  156  S.  W. 
1191. 

Preparation  which  could  not  be  used 
as  a  beverage.  Kincaid  v.  S.,  49  Tex. 
Cr.  303,  92  S.  W.  415. 
Burden  when  on  defendant. — S.  v. 
Durr,  (;9  W.  Va.  251,  71  S.  K.  767. 
684-62  Gaskins  r.  S.,  127  Ga.  51,  55 
S.  E.  1045;  Lumpkin  v.  Citv,  9  Ga. 
App.  470,  71  S.  E.  755;  Gouriev  v.  C, 
140  Ky.  221,  131  S.  W.  34;  Cannan 
V.  S.  (Tex.  Cr.),  1.59  S.  W.  1186;  Sul- 
livan i\  S.,  48  Tex.  Cr.  201,  87  S.  W. 
150.  Contra  if  sale  of  beer  proved. 
P.  r.  Anderson,  159  Rlich.  185,  123 
N.    W.    605.     See   Mason    v.   S.,   1    Ga. 


App.  534,  58  S.  E.  139,  and  infra, 
769-24. 

Intoxicating  quality  must  be  shown  be- 
yond roasoiialjle  doubt  iu  criminal  cases. 
Roberts  i:  S.,  59  Tex.  Cr.  47,  126  S. 
W.  1129;  Beaty  i:  S.,  53  Tex.  Cr.  432, 
110  S.  W.  449.  Where  judicial  notice 
taken  of  properties  of  liquor  defendant 
must  raise  such  doubt  as  to  the  na- 
ture of  that  he  sold.  Antonelli  v.  S., 
3  Okla.  Cr.  580,  107  P.  951;  Petitti  v. 
S.,  3  Okla.  Cr.  587,  107  P.  954. 
684-64  Contra,  Reed  r.  Ty.,  1  Okla. 
Cr.  481,  98  P.  583.  See  S.  v.  Files,  71 
Kan.  862,  80  P.  948;  S.  v.  Olson,  95 
Minn.  104,  103  N.  W.  727  (where  court 
permitted  liquor  to  go  into  jury-room 
with  instruction  it  should  not  be 
tasted). 

Presumed  beverage  sold  to  trade  gen- 
erally under  trade  name,  the  product  of 
a  single  firm,  possesses  uniform  quali- 
ties. S.  V.  aark,  124  La.  965,  50  S. 
811. 

685-65  P.  v.  Stone,  154  HI.  App.  7; 
P.  r.  Adler,  169  Mich.  322,  135  N.  W.' 
289;  S.  r.  Burk,  234  Mo.  574,  137  S.  W. 
969,  af.  151  Mo.  App.  188,  131  S. 
W.  883;  Luther  v.  S.,  83  Neb.  455, 
120  N.  W.  125;  S.  r.  York,  74  X.  H. 
125,  65  A.  685.  See  S.  r.  Good,  56 
W.  Va.  215,  49  S.  E.  121. 
A  recent  Alabama  statute  (Acts  Spe- 
cial Session,  1909,  pp.  63,  93,  §32 v^.) 
permits  the  state  to  give  in  evidence 
the  fact  that  the  beverage  which  the 
defendant  sold  or  otherwise  disposed 
of  possessed  "the  same  color,  odor 
and  general  appearance,  or  the  same 
taste,  color  and  general  appearance  of 
a  prohibited  lifjuor  or  beverage."  "Evi- 
dence that  a  beverage  has  the  color, 
odor  an<l  general  ajiitoarance  of  whisky, 
for  instance,  or  that  it  has  the  taste, 
color  and  general  ajipearance  of  beer, 
has  some  tendency  to  prove  that  it  ia 
a  prohibited  liquor  within  the  mean- 
ing of  the  statute.  But  it  cannot  be 
said  that  proof  of  the  mere  color  of 
a  beverage  has  a  logical  or  legitimate 
tendency  to  identify  it  as  a  prohibited 
liquor.'"'  Wright  t\' S.,  4  Ala.  App.  150, 
58   S.  803. 

685-67  But  in  Neal  r.  S.,  51  Tex.  Cr. 
513.  102  S.  W.  1139,  held  not  error 
to  admit  order  for  election  where  peti- 
tion consisted  of  several  papers  at- 
tached. 

685-68  Madill  v.  Midland.  156  Mich. 
56,  120  N.  W.  355;  P.  v.  Hamilton,  143 
Mich.  1,  106  N.  W.  275. 
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Petitioner  must  show  signature  ob- 
tained by  fraud.  In  re  Petition,  18  O. 
Dec.  591. 

686-69  Long  v.  S.,  165  Ala.  101,  51 
■S.  636;  Nicols  v.  C,  27  Ky.  L.  E.  1176, 
87  S.  W.  1072  (rev.  27  Ky.  L.  E.  690, 
86  S.  W.  513);  Crigler  V.  C.  (Ky.),  83 
S.  W.  587;  S.  v.  Hitchcock,  124  Mo. 
App.  101,  101  S.  W.  117;  Jackson  v. 
S.  (Tex.  Cr.),  157  S.  W.  1196;  Robin- 
son V.  S.  (Tex.  Cr.),  154  S.  W.  997; 
Pierce  v.  S.  (Tex.  Cr.),  154  S.  W.  559; 
Lester  v.  S.  (Tex.  Cr.),  153  S.  W.  861; 
Galloway  v.  S.  (Tex.  Cr.),  153  S.  W. 
857;  Kinnebrew  v.  S.  (Tex.  Cr.),  150 
S.  W.  775;  Hogan  v.  S.  (Tex.  Cr.),  147 
S.  W.  601;  Ferguson  V.  S.  (Tex.  Cr.), 
147  S.  W.  239;  Ellis  v.  S.,  59  Tex.  Cr. 
419,  128  S.  W.  1125;  Woodward  v.  S., 
58  Tex.  Cr.  411,  126  S.  W.  270;  Davis 
V.  S.,  52  Tex.  Cr.  546,  107  S.  W.  828, 
829;  Cantwell  v.  S.,  47  Tex.  Cr.  521, 
85  S.  W.  18;  Byrd  l\  S.,  51  Tex.  Cr. 
539,  103  S.  W.  863;  Craddick  v.  S.,  48 
Tex.  Cr.  385,  88  S.  W.  347. 
See  Nobles  v.  S.  (Tex.  Cr.),  158  S.  W. 
1133. 

Issuance  of  licenses  by  judge  who  can- 
vassed votes  raises  presumption  major- 
ity in  favor  of  licenses.  S.  v.  Songer, 
76  Ark.  169,  88  S.  W.  903. 
Presumption  where  state  has  shown 
election  adopting  prohibition.  Holland 
D.  S.,  51  Tex.  Cl-.  147,  101  S.  W.  1002. 
Parol  testimony  competent  to  show 
place  where  sale  made  within  prohibi- 
tion territory.  Coleman  v.  S.,  53  Tex. 
Cr.  578,  111  S.  W.  1011. 
686-70  Jay  v.  O'Donnell,  178  Ind. 
282,  98  N.  E.  349.  See  infra,  "Judicial 
Notice,"  963-66. 

Sufficiency  of  orders  of  commissioners' 
court  putting  law  into  effect  cannot  be 
questioned.  Wesley  v.  S.,  57  Tex.  Cr. 
277,  122  S.  W.  550. 

686-71  S.  V.  Eobertson,  142  Mo.  App. 
38,  125  S.  W.  215;  S.  v.  Foreman,  121 
Mo.  App.  502,  97  S.  W.  269;  Pitze  v. 
S.  (Tex.  Cr.),  85  S.  W.  1156. 
686-72  See  Fitze  y.  S.  (Tex.  Cr.),  85 
S.  W.  1156. 

687-73  Koerber  v.  Board,  155  Mich. 
677,  120  N.  W.  8.  See  S.  v.  Songer, 
76  Ark.  169,  88  S.  W.  903. 
687-74  Long  v.  S.,  165  Ala,  101,  51 
S.  636;  Doyle  v.  S.,  59  Tex.  Cr.  60, 
127  S.  W.  815  (conclusively). 
Unless  proper  certificate  of  publication 
made  state  must  prove  each  and  every 
step  necessary  to  be  had  before  adop- 
tion of  local   option    law;    failure    to 


show  posting  of  notices  fatal.  Mc- 
Govern  v.  S.,  49  Tex.  Cr.  35,  90  S. 
W.  502. 

687-76  Holland  v.  S.,  51  Tex.  Cr. 
147,  101  S.  W.  1002,  proper  publication 
presumed. 

687-77  See  Hood  v.  S.,  52  Tex.  Cr, 
524,   107   S.  W.   848. 

That  election  held  proved  by  testimony 
of  officer  ordering  it.  Long  V.  S.,  165 
Ala.  101,  51  S.  636. 
688-80  P.  V.  Willi,  147  HI.  App.  207; 
S.  V.  Kimmel,  156  Mo.  App.  461,  137 
S.   W.   329. 

Election  record  competent  to  show  that 
election  held  in  town  in  question  not- 
withstanding the  certification  showed 
election  held  in  township.  P.  v.  Arms, 
165    111.    App.    394. 

Record  of  town  meeting  competent  and 
sufficient.  S.  r.  Bollenbach,  98  Minn. 
480,  108  N.  W.  3. 

Action  in  counting  'ballots  not  impeach- 
able by  testimony  of  bystander.  Sav- 
age V.  Umphries  (Tex.  Civ.),  118  S. 
W.  893. 

Recital  in  order  as  to  population  of 
towns  or  cities,  conclusive.  S.  v.  Rinke, 
140  Mo.  App.  645,  121  S.  W.  159. 
688-81  Lynch  v.  S.,  31  O.  C.  C.  352, 
aff.  81  O.  St.  489,  91  N.  E.  1133;  Cole- 
man V.  S.,  53  Tex.  Cr.  578,  111  S.  W. 
1011. 

688-82  Beaty  v.  S.,  53  Tex.  Cr.  432. 
110  S.  W.  449.  Comp.  Gorman  v.  S., 
52  Tex.  Cr.  327,  106  S.  W.  384. 
689-84  P.  v.  Walker,  154  HI.  App. 
3;  S.  V.  O'Kelley,  156  Mo.  App.  493, 
137  S.  W.  332;  S.  v.  O'Brien,  35  Mont. 
482,  90  P.  514;  S.  v.  Berrv,  32  O.  C. 
C.  250;  S.  V.  Carmody,  50  Or.  1,  91  P. 
446,  1081,  12  L.  E.  A.  (N.  S.)  828; 
Eomero  v.  S.,  56  Tex.  Cr.  435,  120  S. 
W.  589;  Fields  v.  S.,  52  Tex.  Cr.  451, 
107  S.  W.  857  (orders  and  decrees  order- 
ing election  and  publication  of  result, 
admissible).  See  S.  v.  Kline,  50  Or. 
426,  93   P.  237. 

Proof  by  parol. — Paul  v.  Judge,  169 
Mich.  452,  135  N.  W.  283. 
Proof  of  publication. — See  S.  r.  Oli- 
phant,  128  Mo.  App.  252,  107  S.  W. 
32;  S.  V.  Haines  (Mo.  App.),  107  S. 
W.  36. 

Testimony  of  commissioners,  inadmissi- 
ble in  absence  of  showing  of  loss  of 
records.  S.  t\  Songer,  76  Ark.  169, 
88  S.  W.  903. 

Formal  orders  necessarv.  Bills  v.  S., 
55  Tex.  Cr.  541,  117  S.  W.  835. 
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County  court  record  admissible  though 
not  showing  return  of  puljlii-ation  of 
result  of  election,  order  of  publication 
being  disclosed.  S.  v.  Bush,  136  Mo. 
App.  60S,  lis  S.  W.  670. 
690-85  Where  provision  for  contest- 
ing election  made,  defendant  in  prose- 
cution for  violating  law  cannot  deny 
its  validity.  S.  v.  O'Brien,  35  Mont. 
482,  90  P.   514. 

But  that   notice   of   election   not   pub- 
lished   for    time    required,     cannot     be 
proved.      S.    /■.    O'Brien,    supra. 
Burden  on  defendant. — S.  v.  Kline,  50 
Or.  426,  93  P.  237. 

690-88  Prima  facie  proof  that  those 
signing  a  petition  of  protest  in  regard 
to  liquor  dealers'  bonds  were  electors 
mav  be  made  by  the  poll  book.  Covell 
r.  Village  Council  (Mich.),  146  N.  W. 
309. 

690-90  Application  on  which  election 
was  ordered  and  order  admissible  when 
supplemented  by  testimony  showing 
signing  by  specified  number  of  voters. 
Long  V.  S.,  16o  Ala.  101,  51  S.  636. 
690-91  Parol  evidence  admissible  to 
identify  particular  building  referred  to 
in  petition.  Thomas  v.  Burke,  91  Ark. 
595,  121  S.  W.  1060. 

691-92  Mitchell  t\  S.,  115  Md.  360, 
80  A.  1020;  S.  v.  Brown,  130  Mo.  App. 
214,  109  S.  W.  99.  See  S.  v.  O'Brien, 
supra. 

691-93  Wiginton  v.  S.,  51  Tex.  Cr. 
492,  102  S.  W.  1124. 
691-95  Affidavits  not  admissible  to 
show  petitioners  freeholders.  In  re 
Klamm  (Neb.),  117  N.  W.  991. 
691-96  Allegations  of  fact  in  rem  on- 
strance,  not  convincing.  In  re  Indian 
B.  Po.'s  License.  226  Pa.  56,  75  A.  29. 
Petitioner  must  show  sufficiency  of  pe- 
tition.— Neither  certificate  of  register 
of  deeds  nor  testimony  of  deputy  asses- 
sor who  made  last  assessment  competent 
to  show  petitioners  are  freeholders. 
Deeds  to  them,  executed  during  a  period 
of  eight  years,  are  admissible,  but  do 
not  establish  ownership  of  real  estate 
at  time  petition  signed.  Rosenberg  r. 
Rohrer,  83  Neb.  469.  120  N.  W.  l.-i9 
Remonstrants  must  show  their  qualifi- 
cations and  authority  of  those  who  have 
acted  for  them.  Miller  v.  Resler,  172 
Ind.  320,  88  N.  E.  516. 
Action  of  signers  of  abandoned  remon- 
strance conceniinii'  it  immaterial.  Lee 
r.  Shull,  172  Tnd."309.  88  N.  E.  521. 
Agreement  by  applicant  not  to  sell 
liquors  to  factory  employes  in  neighbor- 


hood is  some  evidence  of  unsuitability 
of  place  for  business.  Bormann  's  App., 
81  Conn.  45S,  71  A.  502. 
Issue  of  license  to  another  to  sell  liquor 
near  church  or  school  immaterial  to 
rights  of  applicant,  no  abuse  of  offi- 
cial discretion  being  shown.  Appeal  of 
Schusler,  81  Conn.  276,  70  A.  1029. 
692-98  In  re  Powell,  83  Xeb.  119, 
119  N.  W.  9,  violation  of  law  or  acts 
repugnant  to  moral  sense  of  commu- 
nity. 

Non-prosecution  of  applicant  during  ten 
years  and  general  aj'proval  of  ai)plica- 
tion  by  people  of  neighborhood  consid- 
erations of  weight.  Louisville  i".  Ga- 
gen  (Ky.),  116  S.  W.  745. 
Identity  of  intoxicated  persons  to  whom 
applicant  charged  to  have  sold  liquors 
must  be  shown.  Lvcoming  Licenses, 
35  Pa.  C.  C.  24. 

Testimony  of  sales  to  minor  should  be 
stricken  out  if  witness  refuses  to  name 
him.  In  re  Klamm  (Neb.),  117  N.  W. 
991. 

That  applicant's  house  disorderly  one 
day  no  evidence  he  kci)t  such  a  house. 
Louisville  v.  Hendricks  (Ky.),  116  S. 
W.   747. 

692-1  Bolton  v.  Hegner,  82  Xeb.  772, 
118  N.  W.  1096  (single  exhibition  of 
lascivious  pictures  shown);  Woods  v- 
Garvey,  82  Neb.  776,  118  N.  W.  1114 
(ai^plicant  frequently  intoxicated). 
Acts  of  corporate  officers  and  agents 
proved  in  opposition  to  corporation's 
application  for  brewer's  license.  In 
re  Indian  B.  Co.'s  License,  22-6  Pa. 
56,  75  A.  29. 

692-3  Petitions  and  remonstrances 
of  uninformed  persons  not  entitled  to 
weight.  In  re  Indian  B.  Co.'s  License, 
supra. 

Applicant  must  show  abuse  of  discre- 
tion bv  licensinir  ofiicers.  Berger  r. 
De  Loach,  56  Tex.  Civ.  532,  121  S.  W. 
591. 

Relevant  facts  to  show  merchant's  good 
faith.— See  C.  r.  Ewiiicv.  135  Kv.  :5i7, 
122  S.  W.  «51.  statute. 
692-4  Statements  in  application  con- 
clusi\e  upon  licensing  officer.  P.  r. 
Walker.  60  Misc.  130,"  112  N.  Y.  S. 
1021,  statute. 

No   presumption  of  applicant's   fitness 
ind\ilired   against   remonstrance.      In    re 
Klamm    (Neb.),  117  N.  W.  991. 
692-7     In  re  Indian  B.  Co.'s  License. 
22ti    I'a.   56,   75   A.    29.   not  binding. 
692-8     In  re  Moore,  140  la.  560,  118 
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N.  W.  879,  if  facts  on  which  rested 
stated. 

693-12  Coinp.  Whissen  v.  Furth,  73 
Ark,  366,  84  S.  W.  500. 
693-13  Whissen  v.  Furth,  supra; 
Hodges  V.  Court,  117  Ky.  619,  78  S.  W. 
177;  In  re  Berger,  84  Neb.  128,  120 
N.  W.  960. 

693-14  Petitioner 's  qualificat  ions 
must  be  shown  by  applicant  if  issue 
made.  Swihart  i\  Hansen,  76  Neb.  727, 
107  N.  W.  862;  In  re  Marica,  85  Neb. 
842,  124  N.  W.  460. 
Remonstrators  must  show  they  consti- 
tute majority  of  ward  electors.  Adams 
V.  Smith,  173  Ind.  398,  90  N.  E.  625. 
693-15  See  Carr  v.  Augusta,  124  Ga. 
116,  52  'S.  E.  300. 

694-20  Davis  v.  Eepp,  79  N.  J.  L. 
394,  75  A.  169. 

Intent  of  license  immaterial  where  em- 
ployment prohibited  of  persons  under 
prescribed  age  to  serve  liquors.  In  re 
Clement,  64  Misc.  439,  119  N.  Y.  S. 
347. 

Rebate  of  license  money. — In  a  pro- 
ceeding to  recover  proportion  of  license 
money  paid  on  surrendering  license, 
burden  on  licensee  to  show  compliance 
with  statute.  Two  convictions  for  vio- 
lation by  employes  conclusive  against 
him,  P,  V.  Clement,  117  App,  Div, 
539,  102  N,  Y,  S.  779,  134  App.  Div, 
462,  119  N.  Y,  S.  374, 
694-21  Violations  of  law  on  other 
premises  may  not  be  shown.  Clement 
V.  Smith,  128  App.  Div.  859,  113  N. 
Y,   S,   55. 

694-22  See  City  v.  Jones,  31  Ky.  L, 
B.  1203,  104  S.  W.  971. 
695-27  County  v.  Lewis,  123  Mo, 
App.  673,  100  S.  W,  1107, 
695-29  S.  V.  Madeira,  125  Mo.  App. 
508,  102  S,  W.  1046  (sufficiency  of  no- 
tice to  produce);  S.  v.  Barnett,  110 
Mo.  App,  592,  85  S,  W,  613;  S.  v. 
Walker,  129  Mo.  App.  371,  108  S.  W. 
615,  See  S.  v.  Barnett,  110  Mo,  App. 
584,  85  S.  W.  615. 
Parol  evidence  of  license,  admissible. 
Oldham  v.  S.,  52  Tex,  Cr,  516,  108 
S,  W,  667,  See  Joliflf  v.  S.,  53  Tex. 
Cr.  61,  109  S.  W.  176, 
696-31  S.  V.  Barnett,  110  Mo.  App, 
592,  85  S.  W,  613,  See  White  v.  C, 
107  Va.  901,  59  S.  E.  1101,  But  see 
S,  V.  Madeira,  125  Mo.  App,  508,  102 
S,  W.  1046,  not  admissible  to  show  de- 
livery. 

But  not  testimony  of  person,  not  a 
revenue  collector,    who    examined    rec- 


ords, Biddy  f.  S.,  52  Tex,  Cr,  412,  107 
S,  W,  814.  Apparently  contra,  Suggs 
r.  S.  (Tex.  Cr.),  101  S.  W.  999. 
Examined  copy  admissible,  but  not  cer- 
tificate of  revenue  officer  showing  is- 
suance of  -license.  Eeed  v.  S.,  53  Tex. 
Cr.  4,  108  S,  W.  368;  Bayless  v.  S., 
121  Tenn,  75,  113  S,  W,  1039. 
696-32  A  book  containing  stubs  of 
licenses  not  admissible  if  stub  of  li- 
cense in  question  does  not  show  where 
defendant  authorized  to  sell.  S,  v. 
Madison,  23  S,  D,  584,  122  N.  W,  647. 
696-33  S.  V.  Madison,  supra, 
697-42  Burden  of  proving  right  to 
transfer  license  on  party  claiming  it. 
Hill  V.  Sheridan,  128  Mo,  App,  415, 
107  S.  W.  426.  Best  evidence  of  trans- 
fer license  itself  with  transfer  endorsed, 
best  secondary  evidence  record  of  li- 
cense. Plaintiff's  testimony  inadmissi- 
ble. Hill  V.  Sheridan,  supra, 
697-43  Weischelbaum  v.  Hayslip, 
127  Ga,  417,  56  S,  E.  413, 
Where  prohibition  rule,  burden  on 
plaintiff  to  show  legality  of  sale,  West- 
heimer  v.  Habinck,  131  la,  643,  109 
N.  W.  189. 

698-45  Federal  license  shown  held 
by  plaintiff  as  quasi  admission  that 
liquors  sold  were  intoxicating.  Shelby 
V.  Co.  V.  Hawn,  149  N.  C.  355,  63 
S.  E,  78. 

699-49  Frankel  i>.  Hillier,  16  N,  D. 
387,  113  N.  W.  1067. 
700-56  Minot  v.  Doherty,  203  Masf, 
37,  89  N.  E.  188,  See  Garrigan  v. 
Kennedy,  19  S.  D.  11,  101  N,  W,  1081. 
Prima  facie  case  is  made  by  evidence 
that  a  license  was  granted  for  saloon 
at  place  where  liquor  was  sold,  that  a 
saloon  was  opened  and  conducted  there, 
and  a  sale  made  by  a  person  in  charge 
within  time  covered  by  license  — and 
justifies  an  inference  that  person  in 
charge  was  agent  of  defendant.  Law- 
lor  p.  S.  (Ind.  App.),  99  N.  E.  487, 
700-57  Botwinis  i>.  Allgood,  113  111. 
App.  188;  Sullivan  v:  Conrad,  79  Neb. 
303,  112  N.  W.  660;  Garrigan  v.  Ken- 
nedy, 19  S.  D.  11.  101  N.  W,  1081  (sui- 
cide of  plaintiff's  husband).  See 
Currier  v.  McKee,  99  Me,  364,  59  A. 
442. 

Question  for  jury, — Triggs  v.  McTntyre, 
215  111.  369,  74  N.  E.  400,  115  111.  App. 
257;  Temme  v.  Schmidt,  210  Pa,  507, 
60  A.  158. 

700-58  No  presumption  particular 
drunkard  will  reform.  Acken  v.  Tingle- 
hoff,  83  Neb.  296,  119  N.  W.  456. 
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Burdeu  on  plaintiff  to  prove  incapacitat- 
in{4  intoxication.  Sellers  v.  Knight 
(Ala.),  64  S.  32.9. 

Defendant  must  show  facts  bringing 
him  within  exceptions  in  statute.  Birk- 
nian  v.  Fahrenthold,  52  Tex.  Civ.  335, 
114  S.  W.  428. 

700-59  McElroy  r.  Sparkman  (Tex. 
Civ.),  139  S.  W.  529. 
701-61  Woods  v.  Dailey,  211  El.  495, 
71  N.  E.  1068;  Bistline  v.  Nev,  134 
la.  172,  111  N.  W.  422;  Birkman  v. 
Fahrenthold,  52  Tex.  Civ.  335,  114  S. 
W    428. 

702-64  Howard  v.  McCabe,  79  Neb. 
42,   112   N.  W.  305. 

702-66     See    Montross   v.   Alexander, 
152   Mich.  513,   116  N.  W.  190. 
702-67     Clowry    v.    Holmes,    170     HI. 
App.  125. 

702-68  Nor  it  would  seem  is  it  ad- 
missible as  part  of  plaintilfif's  case, 
though  harmless  error  in  Mathre  v. 
Devendorf,  130  la.  107,  106  N.  W. 
366. 

Sale  to  minor. — Previous  habits  of  in- 
toxication shown  as  bearing  on  alleged 
shock  to  plaintiff's  feelings.  Bailey  r. 
Briggs,  143  Mich.  303,  ]0(i  N.  W.  863. 
Acts  and  declarations  of  husband  shown 
to  prove  habits  ami  to  roliut  evidence 
that  liquor  was  sold  for  medicine. 
Lockard  v.  Van  Alstvne,  155  Mich.  507, 
120  N.  W.  1. 

Damages  for  mental  suffering  affected 
bv  testimony.  Liobler  v.  Carrel,  155 
Mich.  196,  ]'l8  N.  W.  975. 
Deceased's  habits  in  using  liquor  prior 
to  execution  of  liond  in  suit  shown  as 
bearing  on  illegality  of  subseipient 
sales  and  exemplary  damages.  Sisso-n 
r.  Lamport,  159  Mich.  509,  124  N.  W. 
513. 

Frequency  of  abusive  conduct  of  hus- 
band when  drunk  relevant  as  to  his 
being  an  habitual  drunkard.  Birkman 
1-.  Fahrenthold,  52  Tex.  Civ.  335,  114 
S.  W.  428. 

702-69  Kelley  v.  Malhoit,  115  HI. 
App.  23;  Lee  r.  Hederman  (Ta.),  138 
N.    W.    S93. 

Frequent  previous  drunkenness  of  minor 
for  whose  death  action  brought  admis- 
siblo  to  show  extent  of  shock  of  plain- 
tiff's feelings.  Bailey  r.  Briggs,  143 
Mich.  303,  lOfi  N.  W."863. 
703-70  Defendant's  knowledge  de- 
ceased's habit  need  not  bo  shown.  Ben- 
nett's Claim,  160  Mich.  309,  125  N. 
W.  2. 
703-71     See    Hilliker     v.    Farr,    140 


Mich.  444,  112  N.  W.  1116;  Penning- 
ton f.  Gillaspie,  63  W.  Va.  541,  61 
S.  E.  416  (evidence  of  sales  by  agent 
admitted). 

703-73  Sales  on  alleged  dates  need 
not  be  shown.  Birkman  r.  Fahrenthold, 
52  Tex.  Civ.  335,  114  S.  W.  428. 
That  defendant  adlowed  prostitutes  to 
associate  with  plaintiff's  son  in  his 
place  of  business,  is  admissible  as  part 
of  res  gestae.  Mahoney  v.  Goldblatt, 
163  111.  App.  563. 

703-75  Undelivered  notice  cannot  be 
shown.  Montross  v.  Alexander,  152 
Mich.  513,  116  N.  W.  190. 
703-76  Testimony  that  notice  had 
been  withdrawn  and  plaintiff  had  not 
complained  of  sales  met  by  proof  that 
request  was  sent  defendant  not  to  sell 
plaintiff's  husband  liquor.  Birkman  t". 
Fahrenthold,  52  Tex.  Civ.  335,  114  S. 
W.  428. 

"The  presence  of  her  12  year  old  boy 
when  the  notice  was  served  was  a  part 
of  the  res  gestae  of  the  service,  and  it 
was  as  competent  for  her  to  show  that 
her  boy  witnessed  that  service  as  it 
would  have  been  to  show  that  anybody 
else  was  present."  Johnson  r.  Grondin, 
170  Mich.  447,  136  N.  W.  423. 
703-77  Prior  intoxication. — Ih-idence 
of  habitual  drunkenness  on  part  of  per- 
son to  whom  illegal  sales  were  made 
prior  to  time  stated  in  declaration  and 
continuance  to  time  of  sales  complained 
of  and  knowledge  on  part  of  seller,  ad- 
missible. Pennington  v.  Gillespie,  63 
W.  Va.  541.  61  S.  E.  416. 
Details  of  prior  intoxications  of  de- 
ceased shown  if  habit  material.  Merrill 
v..  Tinkler,  160  Mich.  575,  125  N.  W. 
717. 

Intoxication  of  deceased  on  death  day 
shown.  Sisson  r.  Lauipcit,  1")9  Mich. 
50ft,  124  X.  W.  .'13. 
Deceased's  use  of  intoxicants  on  death 
day  shown  in  proof  of  intoxiiation  tiiat 
day.  Pilkins  v.  Hans,  87  Neb.  7,  126 
N.  W.  864. 

704-78  Spencer  r.  .Johnson.  17f!  Mich. 
278,  142  N.  W.  582;  Bennett's  Claim, 
160  Mich.  309,  125  N.  AV.  2  (contract  to 
supi)ort;  sum  contributed  during  year 
preceding  death  of  intoxicated  person 
shown). 

See  Bulger  v.  Prenica,  93  Neb.  697,  145 
N.  W.  117. 

Sources  of  support  for  plaintiff's  fam- 
ily shown,  also  jihysical  suffering  of 
members.  Ac.ken  v.  Tinglehoff,  83  Neb. 
?96,   119   N.   W.   456. 
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Failure  to  support  testified  to  by  plain- 
tiff, also  details.  Such  testimony  no 
conclusion.  Lockard  v.  Van  Alstyne, 
155  Mich.  507,  120.  N.  W.  1. 
704-79  Bond  admissible  without 
showing  approval.  Barry  County  v. 
Sherman,  146  Mo.  App.  691,  125  S.  W. 
781. 

Village  records  prima  facie  evidence  of 
execution  and  delivery  of  bond.  Pil- 
kins  V.  Hans,  87  Neb.  7,  126  N.  W. 
864. 

704-80  Expenses  of  medical  attend- 
ance and  burial  shown.  Keeling  v. 
Pommer,  83  Neb.  510,  120  N.  W.  155. 
704-81  Montross  v.  Alexander,  152 
Mich.  513,  116  N.  W.  190;  Manzer  v. 
Phillips,  139  Mich.  61,  102  N.  W.  292 
(testimony  that  plaintiff  had  children, 
error). 

CfhUd  dependent  on  plaintiff  for  sup- 
port. Garrigan  V.  Kennedy,  19  S.  D. 
11,  101  N.  W.  1081. 

705-84  Sale  to  third  party,  inadmis- 
sible. Hilliker  p.  Farr,  149  Mich.  444, 
112  N.  W.  1116. 

705-85     Merrinane      v.      Miller,      148 
Mich.  412,  111  N.  W.  1050. 
706-86     Sales   to   others   than   plain- 
tiff's   husband    shown    where    sale     as 
beverage    per    se    unlawful,    contention 
being  that  sales  to  him  were  for  med- 
icinal   purposes.     Lockard    v.    Van    Al- 
styne, 155  Mich.  507,  120  N.  W.  1. 
Inebriate's   attempts  to   secure  liquor 
from  defendant  through  others  and  his 
statements  to  them  in  defendant's  ab- 
sence cannot  be  proved.     McNetton  v. 
Herb,  158  Mich.  525,  123  N.  W.  17. 
706-87     Eggers  v.  Hardwick,  155  HI. 
App.  254. 

707-91  Nagle  v.  Keller,  141  HI.  App. 
444,  financial  condition  of  plaintiff  and 
deceased  brother. 

That  children  contribute  support  can- 
not be  shown  by  plaintiff  because  she 
was  cross-examined  as  to  husband's 
earnings  and  business.  Manzer  v.  Phil- 
lips, 139  Mich.  61,  102  N.  W.  292. 
Wife  may  show  compulsion  to  perform 
menial  labor  and  aeecpt  aid  from  coun- 
ty. Eastwood  V.  Klamm,  83  Neb.  546, 
120  N.  W.  149. 

707-93  That  husband  paid  doctor's 
bills  and  funeral  expenses  occasioned 
by  plaintiff's  son's  death  inadmissible. 
Hilliker  v.  Farr,  149  Mich.  444,  112 
N.    W.    1116. 

Evidence  of  money  borrowed  and  squan- 
dered is  competent. — Hendrix  v.  Gold- 
man   163  HI.  App.  592. 


708-93     Garrigan    r.   Kennedy,    19   sj 
D.   n,  101  N.  W.  1081. 
Decedent's  statements  as  to   cause  of 
drinking,  incompetent.    Greener  v.  Niel- 
haus,   44   Ind.  App.    674,   89   N.   E.   377. 
708-94     Lee   v.   Hederman    (la.),    138 
N.    W.    893;    Spencer    v.    Johnson,    176 
Mich.  278,  142   N.  W.  582. 
SulRciency  of  evidence  to  show  actual 
damages.     Garrigan   v.  Kennedy,  supra. 
Habits  as  to  sobriety. — See  Keyser  v. 
Damron   (Ky.),  167  S.  W.  381. 
708-95     Mathre    i\   Co.,   130   la.   Ill, 
106    N.    W.    368;    Eastwood   v.   Klamm, 
83  Neb.  546,  120  N.  W.  149. 
708-96     McNetton  v.  Herb,  158  Mich. 
525,    123    N.    W.    17    (reason    for    not 
accepting  office  in  a  fraternal  society, 
immaterial). 

7C»9-98     See    Mathre   v.    Co.,    130    la. 
in,  106  N.  W.  368. 
Children's»  inability    to    attend    school 
and  since  father's  death  compulsion  to 
work  shown.     Horst  V.  Lewis,  71   Neb. 
365,    103    N.   W.    460. 
709-99     Comp.  Eastwood  V:  Klamm,  83 
Neb.   546,   120    N.   W.    149. 
Plaintiff's  ill  health  resulting  from  hus- 
band 's    drunkenness    shown.      Montross 
V.    Alexander,    152    Mich.    513,    116    N. 
W.   190. 

709-1  Pennington  v.  Gillaspie,  63  W. 
Va.  541,  61  S.  E.  416. 
In  Johnson  v.  Grondin,  170  Mich.  447, 
136  N.  W.  423,  there  was  testimony 
tending  to  show  the  use  of  vile  lan- 
guage addressed  to  the  plaintiff  by  her 
husband  when  he  was  in  an  intoxi- 
cated condition,  of  repeated  assaults 
upon  her,  and  of  other  misconduct  on 
his  part.  "We  think,"  said  the  court, 
"as  was  said  by  this  court  in  Eiee 
V.  Eice,  104  Mich.  381,  62  N.  W.  833, 
that  when  damages  of  this  nature  are 
recoverable,  the  amount  of  damages 
lies  in  the  sound  discretion  of  the  jury; 
that  they  are  not  capable  of  actual 
measurement,  and  that  it  is  not  neces- 
sary to  introduce  any  evidence  of  val- 
ue. When  the  jury  have  before  them 
the  circumstances  surrounding  the 
wrong  done,  they  have  the  basis  on 
which  they  may  find  a  verdict." 
709-2  Presence  of  children  when 
plaintiff  informed  of  husband's  drunK- 
enness,  inadmissible  in  aggravation  of 
damages.  Manzer  v.  Phillips,  139  Mich. 
61,  102  N.  W.  292. 

Admission  of  death  of  intoxicated  per- 
son does  not  preclude  evidence  of  man- 
ner of  death  and  of  condition  of  body, 
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these   facts    tending   to   show   intoxica- 
tion at  time  of  death.    Bennett's  Claim, 
160  Mich.  309,  125  X.  W.  2. 
710-5     Young   v.   Beveridge,   81   Neb. 
180,  115   N.  W.  766. 
711-9     S^ahill   V.  Ind.   Co.,  l.=37   Mich. 
310,  122  N.  W.  78;  Fahrenthold  v.  Tell, 
52  Tex.   Civ.   110,   113   S.   W.   035    (no- 
tice revoking  prohibitory   notice  given 
other  dealers  immaterial). 
711-10     Price    r.    Wakeham,    48    Tex. 
Civ.  339,  107  S.  W.  132. 
Good  faith  must  be  shown  bv  defend- 
ant.    Fahrenthold   v.  Tell,  52  Tex.   Civ. 
110,  113  S.  W.  635;  Farr  v.  Waterman 
(Tex.  Civ.),  95  S.  W.  65. 
711-11     Greener  v.  Nielhaus,  44  Ind. 
App.  674,  89  X.   E.  377. 
Defendant's  opinion  as  to  sufficiency  of 
notice  revoking  notice  not  to  sell  lifjuoi 
immaterial,    as    is    evidence    of    motive 
of  person  giving  such  notice.     Fahrent- 
hold  i\   Tell,   52   Tex.  Civ.   110,   113   S. 
W.  635. 

711-13    Emancipation    of    minor    no 
defense. — Price  v.   Wakeham,    48    Tex. 
Civ.  330,  107  S.  W.  132. 
Acquiescence  of  parent  in  sale  to  minor 
defense.     Price   r.  Wakeham,  supra. 
712-15     Wakeham      v.     Price      (Tex. 
Civ.),  89  S.   W.  1093. 
712-17     ^rontross    r.    Alexander,    l."2 
Mirh.  513,  nn  N.  W.  190. 
Husband's  conduct  toward  wife  when 
drunk  proved  to  refute  charge  of  con- 
nivance   bv    her.      Birkman    v.    Fahren- 
thold,   52  ■  Tex.    Civ.    335,    114    S.    W. 
428. 

712-18     Husband's     attitude     toward 
liquor    business    immaterial    in    action 
by   wife   to   recover   for   sale   of  liquor 
to    minor    son.      Liebler    r.    Carrel,    155 
Mich.   19G,   118   N.  W.   975. 
714-21     See  Mathre  v.  Devendorf,  130 
la.    107,    106   N.   W.   366,    evidence   of 
former  suit  inadmissible. 
714-23     Kolley    i:    Malhoit,    115    111. 
App.    23.      Comp.    Locknrd    r.    Van    Al- 
styne,   155  Mich.  507,  120  N.  W.  1. 
UrJess    specific    acts    of    intoxication 
shown    and    defendant     denies     making 
Bales      Lieliler  r.  Carrel,  155  Mich.  196, 
118    X.   W.   975. 

715-25  Peel  r.  neiligenstein.  244  Til. 
239,  91  X.  E.  429,  and  so  of  insurance 
on  husband  's  life. 

715-26     See    supra,    705-85;    Price    r. 
Wakeham,  48  Tex.  Civ.  339,  107  S.  W. 
132    (bad   character  of  plaintiff  no   de- 
fense V 
716-34     WiHiams   r.   S.,   12   Ga.  App. 


S4,   76   S.   E.   785.     See   vol.   2,   p.   804, 
n.  92-93,  and  supplement  thereto. 
716-35     Butler  v.  Mavor,  11  Ga.  App. 
133,   74  S.   E.   858. 

General  evidence  admissible  for  defend- 
ant after  lajise  of  long  time.  Clement 
r.  Beers,  120  Ai-p.  Div.  1,  110  X.  Y. 
S.  99. 

719-48  Inability  to  procure  license 
no  defense  to  action  to  recover  penalty 
for  selling  without  it  though  defendant 
has  complied  with  all  conditions  prece- 
dent. Clement  v.  Smith,  60  Misc.  595, 
112  N.  Y.  S.  955. 

720-50  Pumphrey  v.  Anderson,  141 
Ta.  140,  119  X.  W.  528. 
Burden  on  defendant  to  rebut  prima 
facie  case  made  by  plaintiff.  Shideler 
r.  Xaughton  (Ta.),'l45  X.  W.  '2^'K 
Defendant  must  show  lawfulness  of 
sales  proved.  Sharp  r.  Davis,  142  la. 
19,  120  N.  W.  323.  Compliance  with 
condition's  precedent  to  right  to  sell. 
Jones  V.  Byington,  128  la.  397,  104 
X.   W.   473. 

720-51  See  Stromert  v.  Johnson,  144 
Ta.  682,  123  N.  W.  336. 
720-52  S.  V.  Cipra  (Kan.),  141  P. 
1133.  Sufficiency  of  affidavits.  S.  v. 
.Tepson,  76  ICan.  644,  92  P.  600,  603. 
720-53  S.  r.  Johns,  140  la.  125,  118 
X.  W.  295. 

721-54  Miller  r.  C.  (Ky.),  113  S.  W. 
518,  one  year  before  indictment  not 
too  remote;  otherwise  as  to  sales  prior 
to   such   time. 

721-57  Contra  as  to  convictions  in 
another  place.  Miller  r.  C.  (Ivv.),  113 
S.  W.  518;  S.  r.  Bartley,  105  Me.  505, 
74   A.   1129. 

722-58  Sufficiencv  of  evidence.  See 
S.  i:  Johns,  140  Ta.  125,  118  X.  W. 
295. 

722-60     Presumption      of     ownership 
where   liquors  consigned   to  person   and 
knowinglv  received.     S.  r.  Johns,  supra 
722-62'  Stromert  r.  .Tohnson,  144  Ta. 
n«!2,  123  X.  W.  336. 
723-65     Indiana.— Campbell      r.      S., 
171  Tnd.  702,  87  X.  E.  212;  S.  v.  Liquor, 
82  Vt.  287,  73  A.  586. 
723-66     See    Farlev    l\    Certain,    etc., 
84  Misc.  104,  1  in  X.' Y.  S.  1003. 
In  absence  of  return  of  search  warrant 
presum]ition  none  made,  and  owner  un- 
lawfully deprived  of  property.     An  un- 
sisrned    inventorv     insufficient.       S.     r. 
Tviquors.  75  X.  H.  273.  73  A.  169. 
724-70     See  S.  r.  Liquor,  82  Vt.  287, 
73    A.   586. 
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725-76  Gillespie  v.  S.,  96  Miss.  856, 
51  S.  811  (possession  of  appliances 
adapted  to  retailing  liquors) ;  Yeoman 
r.  S.,  81  Neb.  252,  117  N.  W.  997; 
Steinkuhler  v.  S.,  77  Neb.  331,  109  N. 
W.  395;  S.  V.  Barrett,  138  N.  C.  630, 
50  S.  E.  506;  S.  P.  Kelly,  22  N.  D.  5, 
132   N.   W.   223. 

725-77  Coy  l\  S.,  59  Tex.  Cr.  379, 
128  S.  W.  414,  possession  of  revenue 
license. 

Prima  facie,  as  used  in  such  statutes, 
has  no  peculiar  meaning.  Walker  V. 
S.  (Tex.  Cr.),  145  S.  W.  904. 
725-78  Appling  v.  S.,  88  Ark.  393, 
114  S.  W.  927;  S.  V.  Adams,  22  Ida. 
485,  126  P.  401;  S.  v.  Galleton,  176  Mo. 
App.  115,  161  S.  W.  848;  S.  v.  Eussell, 
164  N.  C.  482,  SO  S.  E.  66.  See  S.  p. 
Kline.  50  Or.  426,  93  P.  237. 
Documentary  evidence  of  a  license  se- 
cured by  defendant  for  a  club  placed 
burden  on  defendant  to  prove  no  par- 
ticipation in  anv  sales  made  in  the 
club.  Taylor  v.  S.  (Ga.  App.),  80  S.  E. 
292. 

Presumption  of  innocence  attends  ac- 
cused in  absence  of  statute  declaring 
what  presumptive  evidence  of  guilt. 
Yeoman  v.  S.,  81  Neb.  252,  117  N.  W. 
997.  Follows  the  case  on  appeal  if  not 
rebutted.  Riggs  v.  S.,  84  Neb.  335,  121 
N.  W.   588. 

Question  for  jury. — S.  v.  O'Brien,  35 
Mont.  482,  90  P.  514.  See  C.  r.  Price, 
123  Ky.  163,  29  Ky.  L.  R.  593,  94  S. 
W.  32. 

726-79  But  see  Johnston  v.  S.,  65 
Fla.  492,  62  S.  655. 
726-80  Lambie  v.  S.,  151  Ala.  86,  44 
S.  51;  Josey  v.  S.,  88  Ark.  269,  114  S. 
W.  216;  Montpelier  v.  Mills,  171  Ind. 
175,  85  N.  E.  6;  Combast  v.  C,  137  Kv. 
495,  125  S.  W.  1092.  See  S.  i\  Storm, 
74  Kan.  859,  86  P.  145;  Cheney  v. 
Coughlin,  201  Mass.  204,  87  N.  E.  744; 
Milam  v.  S.  (Tex.  Ct.),  146  S.  W. 
185;  Bell  v.  &.,  62  Tex.  Cr.  242,  137 
S.  W.  670i;  Dozier  v.  S.,  62  Tex.  Cr. 
258,  137  S.  W.  679;  Salt  Lake  City  v. 
Robinson  (Utah),  125  P.  657;  S.  v. 
Brew.  Co.,  71  W.  Va.  38,  75  S.  E. 
149. 

License  to  sell  "near  beer"  is  irrele- 
vant. Abbott  V.  S.,  11  Ga.  App.  43,  74 
S.  E.  621,  under  Penal  Code,  1910, 
§426. 

727-81  S.  V.  Flagstad,  25  S.  D.  337, 
126  N.  W.  585,  presumption  of  perform- 
ance of  official  duty  must  be  over- 
come. 


When  there  was  sufficient  evidence  to 

warrant  the  jury  in  finding  that  the  de- 
fendant was  at  the  time  of  the  alleged 
offense  a  tavern  keeper,  it  must  be 
presumed,  said  the  court,  that  he  was 
a  licensed  tavern  keeper,  in  the  ab- 
sence of  any  evidence  to  the  contrary, 
rather  than  engaged  in  an  unlawful 
business.  Eeismier  v.  S.,  148  Wis.  -593, 
135   N.   W.    153. 

Existence  of  license  authorizing  physi- 
cian to  practice  must  be  proved  by  state 
if  alleged  in  prosecution  for  issuing 
prescription  for  liquors.  McAllister  V. 
S.,  156  Ala.  122,  47  S.  161. 
727-84  Roden  v.  S.,  3  Ala.  App.  197, 
58  S.  71;  S.  i\  Nethken,  60  W.  Va.  673, 

55  S.  E.  742. 

727-85  Henley  t'.  S.,  3  Ala.  App. 
215,  58  S.  96;  Stoner  v.  S.,  5  Ga.  App. 
716,  63  S.  E.  602  (liquor  sold  within 
implied  exception);  Skelton  v.  S.,  173 
Ind.  462,  89  N.  E.  860;  S.  v.  Mulhern, 
130  la.  46,  106  N.  W.  267;  Miller  v. 
S.  (Miss.),  63  S.  269;  S.  v.  Zehnder 
(Mo.  App.),  168  S.  W.  666;  S.  V.  Terry, 
73  N.  J.  L.  554,  64  A.  113;  De  Graff 
V.  S.,  2  Okla.  Cr.  519,  103  P.  538; 
S.  V.  Collins,  28  E.  I.  439,  67  A.  796; 
Devine  v.  C,  107  Va.  860,  60  S.  E.  37. 
See  Gambil  v.  C,  142  Ky.  312,  134 
S.  W.  160;  S.  V.  Wills,  154  Mo.  App. 
605,  136  S.  W.  25, 

Druggist  license  presumptive  evidence 
that  licensee  druggist.  C.  r.  Byers,  33 
Ky.  L.  R.  252,  109  S.  W.  895. 
Possession  of  druggist's  permit  immate- 
rial when  liquor  sold  as  beverage  or 
kept  under  circumstances  making  place 
public  nuisance.  S.  V.  Giroux,  75  Kan. 
695,  90  P.  249. 

Contra  in  civil  action.  Davis  V.  Kuehn 
(Tex.  Civ.),  119  S.  W.  118,  and  if  in- 
formation does  not  negative  exception. 
Rex  V.  Boomer,  15  Ont.  L.  R.  321. 
See  Highsmith  v.  Waycross,  7  Ga.  App. 
611,  67  S.  E.  677. 

Selling  within  four  miles  of  a  school 
house.  Brinkley  v.  S.  (Tenn.),  143  S. 
W.  1120. 

728-86  S.  V.  Gary,  124  Mo.  App. 
175,   101   S.  W.  614;   S.  v.  McCormick, 

56  Wash.   469,  105  P.   1037. 

On  prosecution  for  maintaining  nui- 
sance, error  to  exclude  evidence  that 
defendant  had  license.  Sopher  V.  S., 
169  Ind.  177,  81  N.  E.  913,  14  L.  R.  A. 
(N.  S.)   172. 

728-87  Gaskins  r.  S.,  127  Ga.  51,  55 
S.  E.  1045;  Jackson  ?>.  S.,  13  Ga.  App. 
147,  78  S.  E.  867;   Cooper  v.  City,  13 
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Ga.  App.  169,  78  S.  E.  1097;  McGovern 
V.  S.,  11  Ga.  App.  612,  74  S.  B.  1101; 
Langston  v.  City,  9  Ga.  App.  449,  71 
S.  E.  592;  Benton  r.  S.,  9  Ga.  App. 
422,  71  S.  E.  498;  Cheatwoofl  v.  City, 
9  Ga.  App.  828,  72  S.  E,  284. 
Burden  not  on  defendant  to  show  he 
had  no  connection  -uith  illegal  sale 
though  made  in  his  own  home.  Whit- 
ley r.  S.  (Ga.  App.),  SI  S.  E.  797. 
Presumption  of  ownership  from  deliv- 
ery.— S.  i\  Russell,  6  Penne.  (Del.) 
.573,  69  A.  839.  See  Fisher  v.  S.,  55 
Fla.   17,  46  S.  422. 

Burden  on  defendant  to  show  that  he 
acted  as  agent  for  purchaser  (Morgan 
r.  City  of  Cedartown,  13  Ga.  App.  139, 
78  S.  E.  863;  Starr  v.  S.,  12  Ga.  App. 
360,  77  S.  E.  205) ;  and  how,  when  and 
.  from  whom  he  obtained  the  liquor 
(Fletcher  v.  S.,  12  Ga.  App.  809,  78  S. 
E.  47S). 

Burden  on  accused  to  show  he  was  not 
interested  in  sale.  Jones  v.  S.,  12  Ga. 
App.  564,  77  S.  E.  892. 
Sale  by  agent  of  licensee,  contrary  to 
license,  jirinia  facie  authorized.  S.  V. 
Fagan,  1  Bovce  (Del.)  45,  74  A.  692. 
729-89  Smedley  v.  S.,  11  Ga.  App. 
108,  74  S.  E.  848. 

729-92  And  no  accommodation,  loan 
or  exchange  of  commodity  is  defense. 
Sparks  v.  S.  (Tex.  Or.)',  99  S.  W. 
546. 

But  where  served  with  lunch  for  jury 
to  sav  whether  sale  or  gift.  Savage 
V.  S.,"  50  Tex.  Cr.  199,  88  S.  W.  351. 
See  Barnes  v.  S.  (Tex.  Cr.),  88  S.  W. 
804. 

729-94  Receiving  money  from  one 
who  orilered  liquor  and  supplying  it 
casts  upon  accused  burden  of  showing 
how,  where  and  from  whom  obtained; 
burden  is  met  by  showing  liquor  was 
bought,  after  ordered,  from  another  i>er- 
son.  Bray  i\  Commerce,  5  Ga.  App. 
605,  53  S.  E.  596. 

729-96  S.  i\  Gibbs,  109  Minn.  247, 
123   N.  W.  810. 

729-97  Marx  i\  Lodge,  157  Ala.  107, 
47  S.  207. 

730-2  Marx  v.  Lodge,  supra  (apply- 
ing rule  to  police  officer);  Raum  r. 
Board,  etc.,  155  Kv.  690,  160  S.  W. 
255;  Looper  v.  S.  (Tex.  Cr.),  167  S.  W. 
342. 

Evidence  competent    though    sale    ob- 
tained   simply    as    means    to    a    convic 
tion.      S.    V.  "Spiker,    88    Kan.    644,    129 
P.  195. 
730-3     Evidence    obtained    in    an    il- 


legal search  by  officers  of  accused's 
premises  is  inadmissible.  Underwood  v. 
S.,  13  Ga.  App.  206,  78  S.  E.  1103. 
730-4  Davis  r.  S.,  145  Ala.  69,  40 
S.  663  (contra  by  statute);  S.  v.  Sher- 
man, 137  Mo.  App.  70,  119  S.  W.  479; 
S.  r.  Madeira,  125  Mo.  App.  508,  102 
S.    W.    1046;    Biddv    v.    S.    (Tex.    Cr.), 

108  S.  W.  689;   Joiiff  r.  S.   (Tex.  Cr.), 

109  S.  W.  176;  Campbell  v.  S.,  59  Tex. 
Cr.  496,  129  S.  W.  139.  But  see  Old- 
ham V.  S.,  52  Tex.  Cr.  olG,  108  S.  W. 
667. 

730-5  Schoennerstedt  r.  S.,  55  Tex. 
Cr.  638,  117  S.  W.  829,  if  time  involved 
in  transaction  coverecl. 
Certificates  from  internal  revenue  de- 
partment showing  that  defendant  had 
paid  the  special  liquor  tax  which  li- 
cense had  expired  before  offense  charged 
are  inadmissible.  Tucker  v.  S.,  -9  Okla. 
Cr.  555,  132  P.  6S9. 
730-6  Tarpey  r.  S.,  8  Ala.  App.  432, 
63  S.  17;  Collins  v.  S.,  94  Ark.  94,  125 
S.  W.  647  (does  not  make  prima  facie 
case  unless  found  on  premises) ;  Haar 
r.  S.  (Ga.  App.),  81  S.  E.  €\1;  S.  y. 
Sexton,  141  Mo.  App.  694,  125  S.  W. 
519;  Martoni  v.  S.  (Tex.  Cr.),  167  S. 
W.  349;  Brown  v.  S.  (Tex.  Cr.),  160 
S.  W.  374. 

Federal  liquor  license  though  obtained 
from  defendant  liy  stealth  is  admissible 
in  evidence.  Nixon  r.  S.,  92  Xeb.  115, 
138  N.  W.  136. 

730-7  Gustin  r.  S.  (Ala.  App.).  65 
S.  302;  Huckabee  r.  S.,  7  Ga.  App. 
677,  67  S.  E.  837  (certified  copv) ;  P. 
V.  Barton,  147  111.  App.  185;  Citv  of 
Topeka  v.  Briggs,  90  Kan.  843,  135  P. 
1184;  S.  r.  Dollar,  88  Kan.  346,  128 
P.  365;  Moulder  r.  S.  (Okla.  Cr.),  138 
P.  815;  Ward  r.  S.,  8  Okla.  Cr.  525, 
128  P.  1105;  Brown  t\  S.  (Tex.  Cr.), 
160  S.  W.  374;  Broadnox  r.  S.  (Tex. 
Cr.),  150  S.  W.  1168. 
Statutory  presumption.  —  Pa.vment  of 
federal  liquor  tax  is  ]->rima  facie  evi- 
dence of  defendant's  guilt.  Hargrove 
V.  S..  8  Okla.  Cr.  487,  129  P.  74. 
Internal  revenue  tax  stamps  admissible. 
P.  r.  Foreninn,  165  111.  ApjK  13. 
Stub  of  internal  revenue  license  and 
tax  stamp  is  competent  evidence.  War- 
rick r.  S.,  8  Ala.  App.  391,  62  S.  342; 
Woodward  v.  S.,  5  Ala.  App.  202,  59 
S.  688;  Strange  t'.  S.,  5  Ala.  App.  164, 
59  s.  noi. 

Though  not  made  or  verified  by  cus- 
todian.—S.  r.  Nippert.  74  Kan.  371, 
86  P.  478;  King  v.  S.,  53  Tex.  Cr.  101, 
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109  S.  W.  182;  Biddy  v.  S.   (Tex.  Cr.), 
108   S.   W.   689. 

Constitutionality. — Admission  of  copy 
constitutional.  S.  v.  Dowdy,  145  N. 
C.  432,  58  S.  E.  1002;  S.  f.  Toler,  145 
N.  C.  440,  58  S.  E.  1005. 
Sufficiency  of  copy. — S.  v.  Dowdy,  145 
N.  C.  432,  58  S.  E.  1002;  S.  v.  Toler, 
145  N.  C.  440,  58  S.  E.  1005. 
730-8  See  Joliff  v.  S.  (Tex.  Cr.),  10'9 
S.  W.  176;  Biddy  V:  S.  (Tex.  Cr.),  108 
S.  W.  689. 

Ambiguity  in  date  of  license  explain- 
able by  parol.  S.  v.  Fagan,  1  Boyce 
(Del.)  45,  74  A.  692. 
License  admissible  tliough  licensee  not 
in  premises  before  trial.  Lockhart  v. 
S.,  58  Tex.  Cr.  438,  126  S.  W.  575. 
Secondary  evidence  of  express  money 
orders  admissible  if  originals  are  in 
another  state.  Gary  v.  S.,  7  Ga.  App. 
SOI,  67   S.  E.   207. 

Secondary  evidence  of  defendant's  li- 
cense competent  on  failure  to  produce 
original  on  notice.  S.  v.  Poundstone, 
140  Mo.  App.  399,  124  S.  W.  79. 
Possession  of  license  explained.  O  'Brien 
V.  S.,  55  Tex.  Cr.  319,  116  S.  W.  813. 
731-10  Eeed  v.  Ty.,  1  Okla.  Cr.  481, 
98  P.  583,  testimony  that  records  do 
not  show  issue  of  license  to  accused 
sufficient. 

Evidence  admissible  that  defendant 
paid  license  tax  for  place  and  period 
of  time  involved  in  charge.  Warrick 
V.  S.,  8  Ala.  App.  391,  62  S.  342. 
Records  not  required  by  law  to  be  kept 
inadmissible.  S.  V.  Flagstad,  25  S.  D. 
337,  126  N.  W.  585. 
731-12  McGovern  v.  S.,  11  Ga.  App. 
612,  74  S.  E.  1101;  P.  V.  Boos,  155  Mich. 
407,  120  N.  W.  11. 

Labels  are  some  evidence  of  contents. 
Jackson  v.  S.  (Ala.  App.),  65  S.  708; 
Herring  r.  S.  (Ala.  App.),  65  S.  707; 
Hodge "r.  S.  (Ala.  App.),  65  S.  676. 
731-13  Druggists 's  affidavit,  required 
to  be  made  and  filed,  that  no  sales 
made  other  than  those  shown,  prima 
facie  evidence  of  such  sales.  Edgar 
V.  S.,  46  Tex.  Civ.  171,  102  S'.  W. 
439. 

732-15     See  S.  v.  Costa,  78  Vt.  198, 
62   A.   38. 

Search    warrant,    affidavit    and    return 
are  admissible.   Patterson  V.   S.,  8  Ala. 
App.   420,   62   S.   1023. 
732-18     Strickland    v.    &.,    171     Ind. 
642,  87  N.  E.  12. 

733-19     License     dated     later     than 
time    offense    committed,     inadmissible. 


S.  V.  Fagan,  1   Boyce   (Del.)   45,  74  A. 
692. 

733-20     S.  V.  Kimmel,  156  Mo.  App. 
461,    137    S.    W.    329. 
733-23     P.  V.  Van  Alstyne,  157  Mich, 
366,  122  N.  W.  193,  regardless  of  legal- 
ity of  sales. 

733-24  See  infra,  752-28. 
Certified  copies  of  records  of  internal 
revenue  collector,  admissible.  S.  v. 
Pigg,  78  Kan.  618,  97  P.  859. 
734-36  Expired  lease  admissible  if 
defendant  in  occupation  of  premises  al- 
leged to  be  used  for  illegal  sale.  Smith 
V.  S.,  55  Tex.  Cr.  320,  116  S.  W.  593. 
734-37  Harris  v.  S.,  9  Ala.  App.  87, 
64  S.  352;  Holmes  v.  S.,  12  Ga.  App. 
359,  77  S.  E.  187;  Gordon  v.  S.,  7  Ga. 
App.  691,  67  S.  E.  893;  S.  v.  Lindquist, 
110  Minn.  12,  124  N.  W.  215;  Lightle 
V.  S.,  2  Okla.  Cr.  334,  101  P.  608; 
Thompson  t\  S.  (Tex.  Cr.),  160  S.  W. 
685;  Mc Adams  v.  S.,  59  Tex.  Cr.  86, 
126  S.  W.  1156  (liquor  in  possession 
of  prosecuting  witness). 
734-39  Taylor  v.  S.,  5  Ga.  App.  237, 
62  S.  E.  1048  (though  unlawfully 
seized) ;  Eussell  v.  Anderson,  141  la. 
533,  120  N.  W.  89;  Sturgis  v.  S.,  2 
Okla.  Cr.  362,  102  P.  57. 
Bottles  lying  around,  which  were  not 
identified  in  any  way,  are  not  admis- 
sible. S.  V.  Benson,  154  la.  313,  134 
N.  W.  851. 

734-30  Vessels  officially  stamped  as 
correct,  admissible  to  show  correctness 
of  measurements.  P.  V.  Nylin,  236  111. 
19,   86   N.   E.   156. 

734-31  Peters  v.  C,  154  Ky.  689, 
159  S.  W.  531;  Wathen  v.  C,  133  Ky. 
94,  116  S.  W.  336;  Overton  V.  S.  (Okla. 
Cr.),  140  P.  1135;  Cowley  r.  S.  (Tex. 
Cr.),  161  S.  W.  471;  Lockhart  V.  S., 
57  Tex.  Cr.  438,  126  S.  W.  575  (sales 
after  date  alleged  to  connect  defendant 
with  business) ;  Hays  r.  S.,  49  Tex.  Cr. 
369,  91  S.  W.  585.  See  Oldham  v.  S., 
52  Tex.  Cr.  516,  108  S.  W.  667;  S. 
V.  Costa,  78  Vt.  198,  62  A.  38. 
Evidence  of  defendant's  resistance  to 
arrest  is  admissible.  Moreno  v.  S.  (Tex. 
Cr.),  160  S.  W.  361. 

Bulging  pockets  of  accused  is  circum- 
stantial evidence.  Cooper  v.  City  (Ala, 
App.),   65  S.   715. 

Defendant's  refusal  to  allow  sheriff  to 
search  an  adjoining  room  where  liquor 
was  found.  Patterson  v.  S.,  8  Ala. 
App.  420,  62  S.  1023. 
Defendant  was  the  only  agency  that 
steered  the  witness  to  the  place  where 
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the  whisky  was  procured.  He  stood  at 
the  door  when  the  whisky  was  taken, 
and  saw  the  proper  amount  of  money 
therefore  deposited,  and  then  accompa- 
nied the  witness  to  the  door  of  the 
house,  when,  the  transaction  being  thus 
fully  completed,  the  witness  departed, 
without  word  or  comment.  "From 
these  facts  and  circumstances,"  said 
the  court,  "we  think  the  jury  were 
warranted  in  finding  that  the  defend- 
ant either  sold  the  whisky  himself,  or 
was  connected  with  the  owner  thereof, 
and  interested  in  its  sale."  Mc Wil- 
liams r.  S.,  101  Ark.  569,  142  S.  W. 
1147. 

Reason  for  defendant's  refusal  to  take 
money  found  on  table,  inailmissible. 
King  V.  S.,  50  Tex.  Cr.  321,  97  S.  W. 
488. 

Gifts  of  whisky  to  solicit  business  in 
violation  of  statute.  Meadows  v.  S., 
121  Ga.  362,  49  S.  E.  268. 
Declarations  of  an  alleged  partner,  his 
presence  at  and  familiarity  with  place 
of  business  relevant  on  issue  of  part- 
nership. Holt  V.  S.,  57  Tex.  Cr.  432, 
12.5  S.  W.  43. 

Independent  sales  cannot  be  proved. 
Campbell  v.  S.,  55  Tex.  Cr.  277,  116 
S.   W.   581. 

Acquittal  on  charge  of  keeping  liquors 
no  relevancy  on  trial  of  accusation  for 
selling  them.  Taylor  r.  S.,  5  Ga.  App. 
237,  62  S.  E.  1048. 

Defendant's  suretyship  for  other  vio- 
lators of  law  immaterial.  Tavlor  v. 
S.,  54  Tex.  Cr.  90,  111  S.  W.  932. 
735-32  Loudermilk  v.  S.,  4  Ala.  App. 
167,  58  S.  180;  Donaldson  r.  S.,  3  Ga. 
App.  451,  60  S.  E.  115;  S.  v.  Zagone, 
135  La.  — ,  65  S.  737;  S.  r.  Linder,  76 
O.  St.  463,  81  N.  E.  753;  Scott  v.  S., 
56  Tex.  Cr.  140,  120  S.  W.  196;  Cross 
V.  S..  49  Tex.  Cr.  437,  94  S.  W.  1015. 
735-34  S.  V.  Sexton,  141  Mo.  App. 
694,  125  S.  W.  519.  See  Bonner  v.  S., 
2  Ga.  App.  711,  58  S.  E.  1123;  S.  r. 
Ford,  76  Kan.  424,  91  P.  1066  (bills 
for  liquors);  S.  r.  Martel,  103  Me.  R3, 
68  A.  454;  Baughman  v.  S.,  49  Tex. 
Cr.  33,  90  S.  W.  166;  S.  r.  Gillespie, 
63  W.  Va.  152,  59  S.  E.  957;  also  Rey- 
nolds V.  S.,  52  Fla.  409,  42  S.  373. 
But  see  Harris  v.  S.,  50  Tex.  Cr.  411, 
97  S.  W.  704.  Camp.  [Mvers  v.  S.,  52 
Tex.  Cr.  558,  108  S.  W.  392. 
Carrier's  books,  or  receipts  signed  hy 
accused  are  admissible  evidence.  Hodge 
r.  S.  (Ala.  Apj).),  6^^  S.  676;  Daniel  r. 
S.,   11    Ga.   App.    799,   76    S.     E.     162; 


Powell  v.  C,  149  Ky.  415,  149  S.  W. 
889;  Tweedy  v.  S.  (Okla.  Cr.),  140  P. 
7S7;  S.  V.  Emmons,  63  Or.  535,  127  P. 
791;  Brown  v.  S.  (Tex.  Cr.),  160  S.  W. 
374;  Wilson  v.  S.  (Tex.  Cr.),  154  S.  W. 
571. 

Exhibits  showing  shipments  of  liquors 
bv  consignors  to  thciiistdves  are  admis- 
sible. S.  V.  Sexton,  91  Kan.  171,  136 
P.  901. 

Letters  ordering  liquors  and  enclosing 
chocks   in    payment,    admissible.      Goad 
r.   S.,   73   Ark.   625,   ^?,   S.   W.  935. 
Evidence  of  receipt  of  packages,  even 
whore  nothing  to  indicate  contents,  ad 
missible.     Goad  V.  S.,  supra. 
That  defendant  had  received  eight  bar- 
rels of  whisky,  was  admissible  as  a  cir- 
cumstance in  the  case  tending  to  show 
the  character  of  business  in  which  de- 
fendant   was    engaged.      Patton    r.    S. 
(Tex.   Cr.),   145   S.  W.  1189. 
Bills  and  accounts. — S.  r.  Corn,  76  Kan. 
416,   91    P.   1067. 

Previous  application  for  license  to  carry 
on  business  where  unlawful  sale  made 
shown  as  evidence  of  identity  of  place 
and  defendant's  control.  Hookman  v. 
S.,  .59  Tex.  Cr.  183,  127  S.  W.  825. 
Ordering  as  agent  for  another.  S.  v. 
Finlev,  162  Mo.  App.  134,  144  S.  W. 
120. 

735-35  Clement  r.  Beers,  126  App. 
Div.  1,  110  N.  Y.  S.  99. 
736-36  Patterson  v.  S.,  8  Ala.  App. 
420,  62  S.  1023;  McGovern  v.  S.,  11  Ga. 
App.  267,  74  S.  E.  1101;  S.  r.  Clinken- 
beard.  142  Mo.  App.  146,  125  S.  W. 
827;  S.  V.  Kennard,  74  N.  H.  76,  6.5  A. 
376;  Williams  r.  S.,  56  Tex.  Cr.  496, 
120  S.  W.  882  (declarations  as  to  for- 
mer sales  if  evidence  circumstantial  as 
•to  accused's  idontitv);  Roberts  r.  S., 
52  Tex.  Cr.  355.  107  S.  W.  .59;  Now 
r.  S..  62  Tox.  Cr.  402,  138  S.  W.  139. 
Admission  by  partner. — S^e  supra,  "Ad- 
missions,"  578-60. 

736-41  '  Furnishing  liquid  to  one  or- 
dering whiskv  evidence  of  furni.shing 
whiskv.  P.  V.  Marx,  128  App.  Div.  828, 
112  N.  Y.  S.  1011. 

737-45  C.  r.  Bottom,  140  Kv.  212, 
130  S.  W.  1091;  Wathen  r.  C.  133  Ky. 
94,  116  S.  W.  336  (may  raise  presump- 
tion defendant's  agent  acted  within 
scope  of  employment). 
737-46  S.  r.  Fagan,  1  Bovce  (Del.) 
45,  74  A.  692;  C.  r.  Rilev,  196  Mass. 
60,  81  N.  E.  881:  Ollre  r.  S.,  57  Tex. 
Cr.  520,  123  S.  W.  1116.     See  Cantwell 


1143 


Vol.  7 


INTOXICATING  LIQUORS 


V.    S.,   47    Tex.    Cr.   521,   85    S.    W.    18, 
revocation  of  instruction. 
If   accused   kept    dramshop,    it   is   pre- 
sumed   that    those    attending    to    that 
business   had   authority   to    sell.      P.   v. 
Kryl,  168  111.  App.  298. 
738-47     See   S.   v.  Barnett,   110   Mo. 
App.  584,  85  S.  W.  615. 
738-50     Guarreno  v.  S.,  148  Ala.  637, 
42   S.    833. 

Authority  of  wife  presumed. — Trometer 
v.  D.  C,  24  App.  Cas.  (D.  C.)  242. 
738-52  See  P.  v.  Krvl,  168  111.  App. 
298;  Tucker  v.  S.,  7  Okla.  Cr.  634,  124 
P.  1134,  125  P.  1089. 
739-57  Ellington  v.  S.  (Tex.  Cr.),  86 
S.  W.  330;  Webb  v.  S.  (Tex.  Cr.),  86 
S.  W.  331. 

739-64  Powell  v.  C,  149  Ky.  415, 
149  S.  W.  889;  Walker  v.  S.,  49  Tex.  Cr. 
345,  94  S.  W.  230;  Jackson  v.  S.,  49 
Tex.  Cr.  248,  91  S,  W.  574.  See  S.  v. 
Dahlquist,  17  N.  D.  40,  115  N.  W.  81 
(receipt  for  goods  signed  by  con- 
signee's agent).  Com.  Cox  v.  S.,  3  Ga. 
App.  609,  60  S.  E.  283.  But  see  Stan- 
ley P.  S.,  89  Miss.  63,  42  S.  284;  Gor- 
man V.  S.,  52  Tex.  Cr.  24,  105  S.  W. 
200;  Novy  v.  S.,  62  Tex.  Cr.  492,  138 
S.   W.   139. 

Defendant's  signature  in  express  book 
must  be  proved.  Stevens  P.  S.  (Tex. 
Cr.),  150  S.  W.  942. 
Carrier's  records  evidence  against  con- 
signee. Herring  v.  S.  (Ala.  App.),  65 
S.  707.  But  are  inadmissible  to  show 
receipt  of  liquors.  Sadler  v.  S.,  165 
Ala.  109,  51  S.  564. 
739-65  P.  V.  Boos,  155  Mich.  407,  120 
N.  W.  11;  Todd  v.  S.,  57  Tex.  Cr.  15, 
121  S.  W.  506  (buildings,  fixtures  and 
surroundings  described).  See  Patter- 
son V.  S.,  8  Ala.  App.  420,  62  S.  1023; 
Biddy  V.  S.  (Tex.  Cr.),  108  S.  W.  689 
(testimony  as  to  bar  fixtures,  ad- 
mitted); S.  V.  Suiter,  78  Vt.  391,  63  A. 
182  (paraphernalia  on  premises);  Reis- 
mier  v.  S.,  148  Wis.  593,  135  N.  W. 
153. 

Evidence  admissible  that  defendant's 
place  of  business  had  odor  of  barroom; 
that  beverages  sold  had  color  of  whisky 
or  of  beer.  Warrick  v.  S.,  8  Ala.  App. 
391,  62  S.  342. 

Evidence  of  blind  tiger  shown. — ^Kin- 
nane  v.  S.,  106  Ark.  337,  153  S.  W. 
264. 

Paraphernalia  found  on  premises  of 
another  person,  but  in  same  building  in 
adjoining    and    connected     room,    ad- 


mitted where  close  intimacy  appears. 
S.  p.  Suiter,  78  Vt.  391,  63  A.  182. 
That  place  was  public  resort  and  un- 
usual quantity  of  liquor  found  raises 
presumption  that  it  was  kept  for  il- 
legal sale.  Bohstedt  v.  Teufel  (la.), 
106  N.  W.  513. 

Finding  of  empty  flask-shaped  bottles 
purporting  to  contain  ginger,  and  state- 
ment of  chemist  that  he  had  never  seen 
medicinal  ginger  put  up  in  such  bot- 
tles, admissible.  S.  v.  Krinski,  78  Vt. 
16S,  62  A.  37. 

740-66  Evidence  of  subsequent  con- 
duct of  place  after  complaint  filed  is 
inadmissible.  Johnson  v.  S.  (Tex.  Cr.), 
153    S.    W.    875. 

740-67  Bloodworth  v.  Mayor,  12  Ga. 
App.  650,  77  S.  E.  1131;  S.  v.  Thomp- 
son, 76  Kan.  365,  91  P.  79;  McAdams 
i\  S.,  59  Tex.  Cr.  86,  126  S.  W.  1156; 
Craddick  v.  S.,  48  Tex.  Cr.  385,  88 
S.  W.  347;  Smith  v.  S.,  52  Tex.  Cr. 
507,  107  S.  W.  819;  McNeely  v.  S., 
49  Tex.  Cr.  286,  92  S.  W.  419;  Frazier 
V.  S.,  52  Tex.  C^r.  131,  105  S.  W.  508; 
Harris  v.  S.,  50  Tex.  Cr.  411,  97  S.  W. 
704.  See  Henderson  P.  S.,  52  Tex.  Cr. 
514,  107  S.  W.  820.  Comp.  Carswell 
V.  S.,  7  Ga.  App.  198,  66  S.  E.  488; 
Eiggs  P.  S.  (Tex.  Cr.),  96  S.  W.  25; 
Owens  P.  S.  (Tex.  Cr.),  96  S.  W.  31; 
Thompson  v.  S.  (Tex.  Cr.),  97  S.  W. 
316. 

Conversations  of  others  in  presence  of 
defendants  with  detective  are  admis- 
sible and  not  hearsay.  S.  p.  Seaborn 
(N.  C),  81  S.  E.  687. 
Complaints  to  town  marshal  prior  to 
suit,  inadmissible.  Brighton  P.  Miles, 
151  Ala.  479,  44  S.  394. 
Conversation  explanatory  of  receipt  of 
letters  ordering  liquor,  admissible. 
Goad  V.  S.,  73  Ark.  625,  83  S.  W.  935. 
Statements  out  of  defendant's  pres- 
ence.— Brighton  P.  Miles,  151  Ala.  479, 
44  S.  394;  S.  P.  Kennard,  74  N.  H. 
76,  65  A.  376;  Marks  r.  S.,  49  Tex.  Cr. 
274,  92  S.  W.  414;  Holmes  i\  S.,  32  Tex. 
Cr.  352,  353,  106  S.  W.  1160;  Pride  P. 
S.,  52  Tex.  Cr.  441,  107  S.  W.  819, 
Comp.  Lambie  v.  S.,  151  Ala,  86,  44 
S.  51 ;  Henderson  V.  S.,  Sft  Tex.  Cr.  604, 
101  S.  W.  208. 

741-68  Cowley  p.  S.  (Tex.  Cr.),  161 
S.  W.  471;  Coleman  p.  S.,  53  Tex.  Cr. 
578,  111  S.  W.  1011. 
Evidence  of  liquors  in  defendant's 
house  admitted  though  owned  by  an- 
other in  Benson  P.  S.,  51  Tex.  Cr.  367, 
101  S.  W.  911. 
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741-7()     Lindley    v.    S.,    57    Tex.    Cr. 

480,  ]23  S.  W.  1107,  acts  and  .leclara- 
tions  of  go-botwoens  shown  though  ac- 
cused not  ])resent. 

741-71  Kirk  v.  S.  (Ala.  App.),  65 
S.  19.1;  Brown  V.  S.  (Tex.  Cr.),  160  S. 
W.  374;  S.  V.  Krinski,  78  Yt.  162,  62 
A.  37  (wrangling  of  intoxicated  per- 
sons). But  see  Holmes  r.  S.,  12  Ga. 
Aj.p.  3.^9,  77  S.  E.  187. 
741-73  IToutz  v.  P.,  123  111.  App.  445, 
loud  and  profane  language.  Comp. 
IHddy  r.  S.  (Tex.  Cr.),  108  S.  W.  689. 
741-74  Familiarity  of  parties  with 
alleged  disguised  sale  proved.  Coleman 
V.  S.,  53  Tex.  Cr.  578,  111  S.  W.  1011. 
742-75  See  Cooper  v.  City  (Ala. 
App.),  65  S.  715. 

742-77  S.  V.  Benson,  154  la.  313,  134 
N.  W.  851;  Thompson  v.  S.,  9  Okla. 
Cr.  525,  132  P.  695;  Hookman  r.  S., 
59  Tex.  Cr.  183,  127  S.  W.  825;  Gor- 
man V.  S.,  52  Tex.  Cr.  327,  106  S.  W. 
384,  52  Tex.  Cr.  24,  105  S.  W.  200  (repu- 
tation as  "blind  tiger"  inadmissible). 
But  see  S.  v.  Brooks,  74  Kan.  175,  85 
P.   1013. 

On  prosecution  for  illegal  sale  the  state 
may  prove  the  general  reputation  of 
defendant's  place  of  business.  Osten- 
dorf  r.  S.,  8  Okla.  Cr.  360,  128  P.  143. 
General  reputation  admissible.  O'Brien 
r.  S.,  55  Tex.  Cr.  431,  117  S.  W.  133; 
Joliff  V.  S.,  53  Tex.  Cr.  61,  109  S.  W. 
176  (to  show  character  of  house).  May 
be  shown  that  place  has  reputation  of 
being  one  where  liquors  are  sold;  but 
incompetent  to  show  generally  reputed 
they  were  sold  without  license.  Lock- 
hart  V.  S.,  58  Tex.  Cr.  438,  126  S.  W. 
575. 

Druggist's  reputation  as  violator 
law  shown  to  impeach  testimony. 
r.  Christopher,  134  Mo.  App.  6, 
S.  W.  549. 

743-80  Evidence  that  purchaser  was 
intoxicated  is  admissible.  P.  r.  Salla- 
dav,  22  Cal.  App.  552,  135  P.  508. 
745-90  Cohen  v.  S.,  7  Ga.  App.  5, 
65  S.  E.  1096;  Smith  v.  S.,  3  Ga.  App. 
934;  S.  V.  Madison,  23 
N.  W.  647;  Cohn  r.  S., 
109  S.  W.  1149;  S.  r. 
391,  63  A.  182;  S.  r. 
Krinski,  78  Vt.  162,  62  A.  37. 
745-91  Ware  r.  S.,  6  Ga.  App.  578, 
65  S.  E.  333;  Toles  r.  S.,  10  Ga.  App. 
444,  73  S.  E.  .597;  Herman  r.  S..  8  Okla. 
Cr.  422,  12S  P.  179;  S.  r.  Barr.  84  Vt. 
38,  77  A.  914.  See  Campbell  r.  S., 
171  Ind.  702,  87  N.  E.  212;   McKinzic 
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S.  D.  584,  122 
120  Tenn.  61, 
Suiter,    78    Vt. 


V.  S.,  8  Okla.  Cr.  404,  127  P.  1090;  S. 
V.  Costa,  78  Vt.  198,  62  A.  38. 
Certified  copy  of  record  of  collector  of 
internal  revenue  is  prima  facie  proof  of 
intent  to  sell.  Moulder  v.  S.  (Okla. 
Cr.),  138  P.  815. 

Large  quantities  of  liquor  received. 
Billingsley  v.  S.,  4  Okla.  Cr.  597,  113 
P.  241. 

"If  the  sales  shown  are  unlawful,  the 
unlawful  intent  with  which  they  were 
kept  is  no  less  to  be  presumed  because 
it  is  proved  or  admitted  that  the  per- 
son making  the  sale  holds  a  pharmacy 
permit  or  has  theretofore  complied 
with  all  conditions  of  the  mulct  stat- 
ute. S.  V.  Sartori,  55  Iowa  340,  7  N. 
W.  604."  Bowers  v.  Maas,  154  la.  640, 
135  N.  W.  25. 

Intent  is  immaterial  under  some  stat- 
utes. S.  r.  Ross,  70  W.  Va.  549,  74 
S.  E.  670. 

"There  is  no  law  which  prohibits  a 
person  from  keeping  whisky,  no  matter 
what  the  quantity,  unless  it  is  kept  for 
some  unlawful  purpose,  and  when  the 
above  charge  is  made  the  proof  must 
not  only  show  that  the  person  charged 
had  intoxicating  liquors,  but  that  the 
liquor  was  kept  for  an  unlawful  pur- 
pose. The  testimony  in  this  case  does 
no  more  than  create  a  suspicion  that 
the  beer  found  was  kept  for  an  un- 
lawful purpose,  if  it  can  be  said  to  do 
that.  That  a  person  ordered  a  cask 
of  beer  raises  no  presumption  that  ho 
ordered  it  for  an  unlawful  puri^ose. 
When  a  house  is  searched,  and  it  is 
discovered  that  the  beer  has  been  put 
to  the  use  wliich  it  might  be  supposed 
the  party  ordering  it  intended  it  should 
be,  and  for  which  it  is  made,  and  when 
it  additionally  api^ears  that  the  beer 
had  been  opened  with  a  cork-screw  and 
drunk  from  a  glass,  this  is  not  suflicient 
to  warrant  the  presumption  that  it  was 
kept  for  an  unlawful  purpose.  When 
section  1747  of  the  Code  of  1906,  as 
amended  by  Acts  1908,  p.  117,  provides 
that  the  fact  that  any  person  had  in 
possession  apidiances  adapted  to  the 
retailing  of  liquor  sliall  be  presumptive 
evidence  that  the  ]>erson  having  the 
appliances  is  engaged  in  keeping  in- 
toxicating liquors  for  sale,  or  for  the 
purpose  of  giving  same  away  in  viola- 
tion of  law,  it  does  not  and  cannot 
mean  that  when  a  home  is  invaded  and 
searched,  and  glasses,  and  a  waiter,  and 
a  corkscrew,  and  intoxicating  liquors 
are  found,  that  these  things  alone  shall 
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warraut  the  conviction  of  any  person 
under  this  statute.  ...  If  these 
things  be  found  in  a  storehouse,  or  in 
and  about  a  person's  place  of  business, 
this  fact  may  be  a  stronger  circum- 
stance of  guilt  than  when  found  in  a 
home;  but  in  all  cases  these  things 
alone  cannot  be  said  to  be  such  ai)pli- 
anees,  within  the  meaning  of  the  stat- 
ute, as  to  warrant  a  conviction  in 
themselves.  It  may  be  difficult  to 
prove  the  crime  charged  in  this  affi- 
davit, and  it  should  be."  Minter  r. 
City  of  Jackson,  101  Miss.  139,  57  S. 
549. 

745-94  Collins  v.  S.,  152  Ala.  90,  44 
S.  571;  Hall  v.  S.,  7  Ga.  App.  186,  66 
S.  E.  486. 

Payment  of  United  States  liquor  tax 
constitutes  prima  facie  evidence  of  in- 
tent during  term  of  license  to  violate 
prohibitory  law.  Greenwood  r.  S.,  9 
Okla.  Cr.  342,  131  P.  940. 
A  single  unauthorized  sale  by  a  drug- 
gist is  sufficient  to  establish  unlawful 
intent.  S.  v.  Benson,  154  la.  313,  134 
N.   W.   851. 

746-95  Intent  immaterial  where  sale 
of  less  than  five  gallons  outside  eit> 
alleged.  P.  v.  Nylin,  139  111.  App.  500. 
746-96  Proof  of  payment  of  United 
States  retail  liquor  dealers'  tax  and 
possession  of  liquors  is  proof  of  keep- 
ing with  intent  to  sell.  Cohn  V.  S. 
(Okla.  Cr.),  135  P.  1155. 
747-1  See  Louisville  &  N.  R.  Co.  v. 
C,  31  Ky.  L.  B.  683,  103  S.  W.  349; 
ante,  742-77. 

747-2  Baeot  v.  S.,  94  Miss.  225,  48 
S.  228;  Clement  v.  Dwight,  137  App. 
Div.  389,  121  K  Y.  S.  788.  Co7itra, 
Newman  l\  S.,  55  Tex.  Cr.  376,  116 
S.  W.  1156;  Reed  v.  S.,  53  Tex.  Cr.  4, 
108  S.  W.  368.  See  Henderson  t?.  S.,  49 
Tex.  Cr.  269,  91  S.  W.  569.  Sale  of 
Peruna.  Stelle  v.  S.,  77  Ark.  441,  92 
S.  W.  530. 

748-5  Druggist  prosecuted  for  sell- 
ing morphine  must  show  that  he  acted 
in  good  faith.  Chicago  v.  Brendecke, 
170  111.  App.  25. 

748-6  Comp.  Kittrell  v.  S.,  89  Miss. 
666,  42  S.  609. 

748-7  P.  V.  Nylin,  236  111.  19,  86  N. 
E.  156  (sale  of  less  than  five  gallons) ; 
Holly  v.  Simmons,  38  Tex.  Civ.  124, 
85  S.  W.  325. 

Intent  immaterial  in  civil  action  to 
recover  penalty  though  in  form  action 
criminal.  Pulver  v.  S.,  83  Neb.  446, 
H9  N.  W.  780. 


749-8  Admissibility  in  mitigation  of 
punishment.  Scott  v.  S.,  47  Tex.  Cr. 
176,  82  S.  W.  656. 

749-9  Smith  v.  S.,  5  Ga.  App.  834, 
63  S.  E.  928;  Louisville  &  N.  R.  Co.  v. 
C,  31  Ky.  L.  R.  683,  103  S.  W.  349; 
Goode  V.  S.,  87  Miss.  495,  40  S.  12  (sale 
for  medicinal  use);  Snell  v.  S.,  56  Tex, 
Cr.  246,  119  S.  W.  852;  Ferguson  v.  S., 
50  Tex.  Cr.  155,  95  S.  W.  Ill;  S.  t>. 
Smith,  61  W.  Va.  329,  56  S.  E.  528. 
Information  or  notice  that  liquor  was 
intoxicating  admitted.  Henderson  r. 
S.,  49  Tex.  Cr.  269,  91  S.  W.  569.  See 
supra,  747-1;  Cantwell  v.  S.,  47  Tex.  Cr. 
521,   85   S.   W.   18. 

749-10  Louisville  &  N.  E.  Co.  v.  C, 
31  Ky.  L.  R.  683,  103  S.  W.  349. 
Evidence  of  other  sales  admitted  as 
shedding  light  on  bona  fides  of  ac- 
cused. Sweatt  V.  S.,  153  Ala.  70,  45 
S.  588. 

849-11  Ferguson  v.  S.,  50  Tex.  Cr. 
155,  95  S.  W.  111. 

Good  faith  of  seller  immaterial.  Har- 
per V.  S.,  91  Ark.  422,  121  S.  W.  737. 
750-12  Contra,  Goodspeed  v.  R.  Co., 
184  N.  Y.  351,  77  N.  E.  392;  McCarthy 
V.  R.  Co.,  126  App.  Div.  182,  110  N. 
Y.  S.  936. 
751-15     S.  V.  Field,  139  Mo.  App.  20, 

119  S.  W.  499. 

751-18  P  oof  of  father's  non-con- 
sent presumptive  evidence  that  consent 
not  given,  regardless  of  absence  of  evi- 
dence of  mother's  non-consent.  S.  V. 
McCormick,  56  Wash.  469,  105  P.  1037 
751-19  See  supra,  711-13. 
751-20     Gelber  v.  S.,  56  Tex.  Cr.  460, 

120  S.  W.  863,  conduct  of  minor  in 
business  matters  shown. 

Jury  may  consider  appearance  at  trial. 
Quinn  v.  P.,  51  Colo.  350,  117  P.  996. 
Immaterial    in    action    for    breach    of 
bond.      Krick    v.   Dow    (Tex.    Civ.),    84 
S.  W.  245. 

751-22  Intent  of  defendant  immate- 
rial. Seele  i\  S.,  85  Neb.  109,  122  N. 
W.  686. 

752-25  Smothers  v.  Jackson,  92 
Miss.  327,  45  S.  982  (reputation  as 
keeper  of  "blind  tiger"  inadmissible); 
Gorman  r.  S.,  52  Tex.  Cr.  24,  105  S.  W. 
200.  See  supra,  742-77. 
752-26  Goad  v.  S.,  73  Ark.  625,  83 
S.  W.  935. 

Bills  of  firm  receipted  are  admissible. 
S.  V.  Dollar,  88  Kan.  346,  128  P.  365. 
Bill  and  accounts  to  show  kind  of  busi- 
ness,    admissible     in     prosecution     for 
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keeping  nuisance.     S.  v.  Corn,  76  Kan. 
416,    91    P.    1067. 

752-27  Joyce  v.  S.,  56  Tex.  Cr.  333, 
120  S.  W.  4o3,  competent  on  question 
of  good  faith  as  to  belief  concerning 
properties  of  liquor  sold. 
752-28  Roden  v.  S.,  5  Ala.  App.  247, 
59  S.  751;  Baker  v.  S.,  5  Ala.  App. 
156,  59  S.  690;  Sapp  v.  S.,  2  Ala.  App. 
190,  56  S.  45;  Appling  v.  S.,  88  Ark. 
393,  114  S.  W.  927;  P.  v.  Plopper,  158 
111.  App.  250;  P.  V.  Joyce,  154  111.  App. 
13;  S.  V.  Boynton,  155  N.  C.  456,  71 
S.  E.  341;  Tweedy  r.  S.  (Okla.  Cr.), 
140  P.  787;  Columbo  r.  S.  (Tex.  Cr.), 
145  S.  W.  910;  Park  r.  S.  (Tex.  Cr.), 
98  S.  W.  243;  Walker  r.  S.,  49  Tex. 
Cr.  345,  94  S.  W.  230. 
Certified  copy  of  the  stub  of  a  certain 
internal  revenue  license  and  internal 
revenue  tax  stamp,  issued  by  the  col- 
lector of  internal  revenue  for  the  state 
of  Alabama  to  the  defendant  and  an- 
other person,  authorizing  them  to  en- 
gage in  the  business  of  retail  liquor 
dealers.  Strange  r.  S.,  5  Ala.  App.  164, 
.59  S.  691. 

Under  §22V2  of  the  Alabama  statute, 
approved  August  25,  19(i9,  the  fact  of 
the  payment  of  such  wholesale  or  re- 
tail dealer's  or  wholesale  or  retail  malt 
liquor  dealer's  special  United  States 
internal  revenue  tax  for  the  place  and 
covering  the  period  involved  shall  be 
deemed  to  be  and  constitute  prima 
facie  evidence  that  the  party  paying 
the  same  or  to  whom  it  was  issued  had 
sold  or  offered  for  sale  the  liquors  for 
which  or  for  the  privilege  of  selling 
which  said  special  tax  had  been  paid. 
Rose  r.  S.,  4  Ala.  App.  163,  58  S.  680. 
License  posted  in  tire  saloon.  P.  v. 
Davis,  171  Mich.  241,  137  N.  W.  61. 
Possession  of  license  by  another,  with 
whom  defendant  was  doing  business, 
shown.  Suggs  r.  S.  (Tex.  Cr.),  101 
S.  W.  999.  But  see  Biddy  v.  S.,  52 
Tex.  Cr.  412.  107  S.  W.  814. 
Subsequent  payment  of  such  tax,  inad- 
missible. Lane  r.  S.,  49  Tex.  Cr.  335, 
92  S.  W.  839. 

Prima  facie  evidence. — Hostand  v.  C, 
28  Ky.  L.  R.  1315,  92  S.  W.  12;  Magee 
V.  S.,  50  Tex.  Cr.  444,  98  S.  W.  245. 
See  S.  V.  Martel,  103  Me.  63,  68  A. 
454:  S.  r.  Nethken,  60  W.  Va.  673,  55 
S.  E.  742.  But  see  Uloth  v.  S.,  48 
Tex.  Cr.  295,  87  S.  W.  823. 
752-29  Allen  r.  S.,  11  Ga.  App.  24-5, 
75  S.  E.  11;  Denton  i\  S.,  52  Tex.  Cr. 
58,  105  S.  W.  199. 


752-30  Fox  V.  S.,  53  Tex.  Cr.  150, 
109  S.  W.  370.  See  Peyton  r.  S.,  83 
Ark.  102,  102  S.  W.  1110,  certificate 
of  revenue  collector  inadmissible  to 
show  license. 

Such  a  statute  constitutionaL — S.  r. 
Toler,  145  N.  C.  440,  58  S.  E.  1005; 
S.  V.  Dowdy,  145  N.  C.  432,  58  S.  E. 
1002;  King  V.  S.,  53  Tex.  Cr.  101,  109 
S.  W.  182. 

Meaning  of  prima  facie  evidence  undei 
these   statutes.      S.    v.   Momberg,   14   N. 

D.  291,  103   N.  W.  566. 

753-32  Herring  v.  S.  (Ala.  App.),  65 
S.  707;  Appling  v.  S.,  88  Ark.  393,  114 
S.  W.  927;  Lancaster  r.  S.,  2  Okla.  Cr. 
681,   103  P.   1065. 

Frequency  and  amounts  of  receipts  of 
liquor  are  evidence  of  getting  it  for 
sale.  Watson  v.  S.  (Ala.  App.),  65  S. 
6S9;  Brigman  r.  S.,  8  Ala.  App.  400, 
62  S.  980;  Miller  v.  S.  (Tex.  Cr.),  161 
S.  W.   128. 

753-33  Angle  r.  S.  (Ala.  App.),  64 
S.  646;  Howell  r.  S.  (Ala.  App.),  64 
S.  522;  Hammock  r.  S.,  8  Ala.  App. 
367,  62  S.  322;  Cheek  v.  Metcalf,  3  Ala. 
App.  646,  57  S.  108;  Dillard  v.  S.,  152 
Ala.  86,  44  S.  537;  McClure  r.  S.,  143 
Ala.  625,  42  S.  813;  Hughes  r.  S.,  61 
Fla.  32,  55  S.  463;  S.  r.  Benson,  154 
la.  313,  134  N.  W.  851;  S.  r.  Oden, 
130  La.  598,  58  S.  351;  P.  v.  Bullock, 
173  Mich.  397,  139  X.  W.  43;  P.  r.  Gid- 
dinss.  159  Mich.  523,  124  N.  W.  .54R; 
Kittrell  r.  S..  «!9  Miss.  6fi6,  42  S.  (i09; 
S.  V.  Pierce,  111  Mo.  App.  216,  85  S. 
W.  663;  Proctor  r.  S.,  8  Okla.  Cr.  537, 
129  P.  77:  Nobles  v.  S.  (Tex.  Cr.),  158 
S.  W.  1133;  Todd  r.  S.  (Tex.  Cr.),  155 
S.  W.  220;  Hanev  i\  S.,  57  Tex.  Or. 
158,  122  S.  W.  34:  Swalm  r.  S.,  49 
Tex.  Cr.  241,  01  S.  W.  575.  Comp. 
Rice  r.  P.,  40  Colo.  377,  90  P.  1031; 
Oarswell   r.   S.,   7   Ga.   App.   198,  66   S. 

E.  488;  Driver  r.  S.,  48  Tex.  Cr.  20, 
85  S.  W.  1056;  S.  r.  Gillispie,  63  W. 
Va.  152.  59  S.  E.  957.  See  P.  r  Seelov, 
105  App  Div.  149,  93  X.  Y.  S.  982: 
af.  in  183  N.  Y.  544,  76  N.  E.  1102: 
Rutherford  r.  S.,  48  Tex.  Cr.  431,  88 
S.  W.  810;  Devino  r.  C,  107  Va.  860, 
60  S.  E.  37.  But  see  Kehoe  v.  C,  28 
Ky.  L.  R.  35,  88  S.  W.  1107;  Smith  r. 
S.  (Tex.  Cr.),  100  S.  W.  953. 
Keeping  bawdy  house. — Taliaferro  r. 
U.  S..  213   Fed.  25   (C.  C.  A.). 

Other    offenses    may    be    shown    under 
Alabama   Acts,  Sp.  Session,  1909,  p.  63. 
§291  ^.     Moss  V.  S.,  3  Ala.  App.  189,  58 
Is.  62. 
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Other  legitimate  sales  cannot  be  shown. 
Blasingame  v.  &>.,  47  Tex.  Cr,  582,  85 
S.  W.  275.  Contra  under  statute,  if 
within  period  of  limitation;  must  be 
shown  with  same  clearness  as  sale  al- 
leged. Harvey  v.  S.,  95  Miss.  601,  49 
S.  268. 

Evidence  of  sales  to  other  persons  in- 
admissible. Devine  V.  C,  107  Va.  860, 
60  S.  E.  37.  Such  evidence  admissible 
to  show  seller's  identity.  Abrams  r.  S., 
155  Ala.  105,  46  S.  464. 
Two  sales  constituting  one  transaction 
may  be  shown.  S.  v.  O'Brien,  35  Mont. 
482,  90  P.  514. 

Where  there  were  counts  for  selling 
and  counts  for  keeping  and  exposing 
for  sale  without  a  license,  evidence  of 
other  sales  admissible.  S.  V.  Barr,  78 
Vt.  97,  62  A.  43. 

753-34  Ross  v.  S.  (Tex.  Cr.),  163  S. 
W.  433. 

Where  indictment  charges  several  of- 
fenses evidence  of  other  offenses  is 
clearly  admissible.  Angle  v.  S.  (Ala. 
App,),  64  S.  646. 

754-35  Barron  v.  Anniston,  157  Ala. 
399,  48  S.  58;  Miller  t\  S.  (Tex,  Cr.), 
161  S.  W.  128;  Nobles  v.  S.  (Tex.  Cr.), 
158  S.  W.  1133;  Andrada  t\  S.  (Tex. 
Cr.),  152  S.  W.  910.  See  Mitchell  v. 
S.  (Tex.  Cr.),  159  S.  W.  1073;  Creech 
V.  S.  (Tex.  Cr.),  158  S.  W.  277. 
754-36  Rosenberg  v.  S.,  5  Ala.  App. 
196,  59  S.  366;  Louisville,  etc.  Co.  v. 
C,  31  Ky.  L.  R.  683,  103  S.  W.  349;  P. 
v.  Giddings,  159  Mich.  523,  124  N.  W. 
546;  Curry  v.  S.,  117  Md.  587,  83  A. 
1030;  S.  V.  Peterson,  98  Minn.  210,  108 
N.  W.  6;  Hill  V.  S.,  3  Okla.  Ct.  686,  109 
P.  291;  Nobles  v.  S.  (Tex.  Cr.),  158  S. 
W.  1133;  Wilson  v.  S.  (Tex.  Cr.),  154 
S.  W.  571;  Milam  v.  S.  (Tex.  Cr.),  146 
S.  W.  185;  Morris  t\  S.,  48  Tex.  Cr. 
562,  89  S.  W.  832;  Walker  v.  S.,  49  Tex. 
Cr.  345,  94  S.  W.  230;  Carnes  r.  S.,  51 
Tex.  Cr.  437,  103  S.  W.  403;  Childress 
V.  S.,  48  Tex.  Cr.  617,  90  S.  W.  30; 
Roach  r.  S.,  47  Tex.  Cr.  500,  84  S.  W. 
586;  Brown  v.  S.  (Tex.  Cl-.),  160  S.  W. 
374;  Russell  v.  S.,  19  Wyo.  272,  116  P. 
451. 

See  Goode  v.  S.,  50  Fla.  461,  39  S.  461; 
Gorman  v.  S.,  52  Tex.  Cr.  327,  106  S. 
W.  384,  and  supra,  749-10;  vol.  11,  p. 
801,  n.  58,  and  supplement  thereto.  But 
see  Holland  v.  S.,  51  Tex.  Cr.  142,  101 
S.  W.  1005.  Comp.  McKinley  v.  S.,  52 
Tex.  Cr.  182,  106  S.  W.  342. 
In  prosecutions  for  pursuing  the  occu- 
pation all  evidence  which  would  tend 


to  show  that  he  was  doing  so  would 
be  admissible.  Clay  v.  S.  (Tex.  Cr.), 
144  S.  W.  280. 

"The  ultimate  fact  charged  by  the 
plaintiff  is  the  keeping  of  liquors  with 
intent  to  sell  in  violation  of  law.  The 
fact,  if  it  be  a  fact,  that  defendants 
did,  in  the  building  or  place  mentioned, 
sell  and  deliver  intoxicating  liquors  to 
others  in  violation  of  law,  is  certainly 
very  cogent  evidence  both  of  the  keep- 
ing and  of  the  intent  to  sell,  and  be- 
cause of  their  probative  value  the 
proof  of  these  facts  is  clearly  admissi- 
ble, though  not  specifically  pleaded. 
State  V.  Thompson,  74  Iowa  119,  37  N. 
W.  104."  Bowers  v.  Maas,  154  la. 
640,  135  N.  W.  25. 

Previous  acquittal  of  making  another 
sale  does  not  render  evidence  inadmis- 
sible. Stovall  V.  S.  (Tex.  Cr.),  97  S. 
W.  92. 

i  Subsequent  conviction  of  selling  liquor 
and  continuing  to  do  so  cannot  be 
shown.  Henderson  v.  S.,  49  Tex.  Cr. 
47'8,  93  S.  W.  551. 

On  prosecution  for  nuisance  other  sales 
proved.  S.  P.  O'Malley,  132  la.  690, 
109  N.W.  491. 

Unlawfully  keeping  liquor  continuing 
offense,  evidence  admissible  that  same 
condition  existed,  both  before  and  after 
day  named  (within  reasonable  limits), 
to  show  intent  with  which  it  was  kept 
on  day  designated.  S.  v.  Collins,  28  Ev 
I.   439,   67   A.   796. 

Defendant  required   to   testify    of    re- 
ceijit   of  commissions   on   orders  and   tO 
his  having  license.     Coleman  v.  S.,  53 
Tex.   Cr.  578,  111   S.  W.  1011. 
755-37    Alberson  v.  S.,  54  Tex.  Cr.  8, 
111   S.  W.  412,  searches  by  sheriff. 
755-38     S.  V.  Costa,  78  Vt.  198,  62  A. 
38,  prior  sales  admissible. 
Offense  must  be  proved  before  evidence 
of    other    alleged    offenses    receivable. 
Vannort  V.  S.,  57  Tex.  Cr.  615,  124  S. 
W.  654. 

755-39  Allison  v.  S.,  1  Ala.  App.  206, 
55  S.  453. 

756-40  S.  V.  Baker,  50  Or.  381,  92 
P.  1076,  13  L.  B.  A.  (N.  S.)  1040  (al- 
lowing female  to  remain  in  saloon); 
Misher  v.  S.  (Tex.  Or.),  152  S.  W.  1049. 
756-42  Dillard  v.  S.,  152  Ala.  86, 
44  S.  537;  Untreinor  v.  S.,  146  Ala.  133, 
41  S.  170;  Scott  v.  S.,  150  Ala.  59,  43 
S.  181;  Abrams  v.  S.,  155  Ala.  105,  46 
S.  464. 

756-43  Verified  answer  of  accused  in 
prior    civil    suit    is    admissible    as    to 


1148 


INTOXICATING  LIQUORS 


Vol  7 


whether  he  was  engaged  in  selling  whis- 
key. Stitch  r.  S.  (Okla.  Cr.),  137  P. 
887. 

758-50  Contra,  Jennings  i'.  S.,  55 
Tex.  Cr.  147,  115  S.  W.  587. 
When  admitted  for  this  purpose,  it 
should  be  limited  to  the  purpose  for 
which  it  was  introduced  in  the  charge 
of  the  court.  Clay  v.  S.  (Tex.  Cr.),  144 
S.  W.  280. 

758-53  S.  V.  Stanley,  134  La.  131, 
63   S.  850. 

Defendant's   presence   in   place    where 
law    violated   four    days   after   prosecu- 
tion   irrelevant.      S.    v.    Thompson,    76 
Kan.  365,  91  P.  79. 
Ownership  of  place  cannot  be  proved 
bv    general    reputation.      Minter    v.    S. 
(Tex.  Cr.),  1.50  S.  W.  783. 
Circumstantial  evidence  proper  to  show 
accused  controls  premises.     Gales  v.  S. 
(Ga.  App.),  81  S.  E.  364. 
Knowledge  of  accused's  place  of  busi- 
ness   testified    to    bv    qualified    witness. 
P.  v.  Boos,   155   Mich.  407,   120   N.  W. 
11. 

759-57     P.  V.  Boos,  supra. 
759-61     Williams    v.   S.,   56   Tex.   Cr. 
496,    120   S.   W.   882,   declarations  tend- 
ing to  show  ownership. 
759-62     P.   V.  Moore,  155   IVIich.   107, 
lis   N.  W.  742. 

Bnis  for  liquor. — S.  v.  Corn,  76  Kan. 
416,   91   P.   1067. 

760-65  Patterson  v.  S.,  8  Ala.  App. 
420,  62  S.  1023. 

760-66  In  prosecution  for  maintain- 
ing nuisance  proper  to  show  who  lessee 
of  premises.  S.  v.  Kruse,  19  N.  D.  203, 
124  N.  W.  385. 

760-70  Watson  v.  S.,  8  Ala.  App. 
414,  02  S.  997;  Stokes  f.  S.,  5  Ala.  App. 
159,  59  S.  310;  Smith  v.  S.,  2  Ala.  App. 
216,  56  S.  39;  Kelly  v.  Anniston,  164 
Ala.  631,  51  S.  415  (found  on  person  of 
accused  after  arrest  and  also  on  per- 
son of  buyer);  Collins  v.  S.,  94  Ark. 
94,  125  S.  W.  647  (shows  prima  facie 
case);  S.  v.  Fulman,  7  Peune.  (Del.) 
123,  74  A.  1;  Williams  v.  S.,  13  Ga. 
App.  179,  78  S.  E.  1012;  Cooper  v.  S., 
12  Ga.  App.  '561,  77  S.  E.  878;  Lewis  v. 
S.,  6  Ga.  App.  205,  64  S.  E.  701 ;  P.  v 
Bullock,  173  Mich.  397,  139  N.  W.  43; 
S.  V.  Helton,  143  Mo.  App.  499,  127  S. 
W.  595  (also  quantity  sold  in  given 
time);  Field  r.  S.,  55  Tex.  Cr.  524,  117 
S.  W.  806;  Mvers  v.  S.,  52  Tex.  Cr.  558, 
108  S.  W.  392  {over.  Parish  r.  S.,  48 
Tex.  Cr,  578,  89  S.  W.  830;  Harris  v. 
S.,  50  Tex.  Cr.  411,  97  S.  W.  704;  (Tex. 


Cr.),    100    S.    W.    920);    King    v.   S.,   50 

Tex.  Cr.  321,  97  S.  W.  488;  S.  v.  Suiter, 

78  Vt.  391,  63  A.  182. 

See  Wynn  v.  S.  (Ala.  App.),  65  S.  687; 

Ward  V.  S.,  51  Fla.  133,  40  S.  177;  supra, 

745-90. 

Defendant's  access  to  liquors  at  time 

of  sales  is  admissihle.    Black  v.  S.  (Tex. 
Cr.),  151  S.  \V.  1053. 
Carrier's  agent  may  testify  to  delivery 
of  liquors  to  defendant.     Dawson  r.  S. 
(Tex.  Cr.),  164  S.  W.  5;   Cowley  v.  S. 
(Tex.  Cr.),  161  S.  W.  471. 
Shipments   of   liquors   to    defendant   is 
relevant  evidence.     Watson  v.  S.,  8  Ala. 
App.  414,  63  S.  997;  Coates  v.  S.,  5  Ala. 
App.  182,  59  S.  323. 
Large   shipments   of   liquor    raise    pre- 
sumption of  accumulation  for  unlawful 
sale.     S.  V.  Dollar,  88  Kan.  346,  128  P. 
365. 

Delivery  of  liquors  to  defendant  is 
relevant  evidence.  Webb  v.  S.,  13  Ga. 
App.  733,  80  S.  E.  14. 
Possession  of  liquors  at  any  place  ex- 
cept dwelling  is  i)rima  facie  evidence 
of  guilt.  Dunn  v.  S.,  8  Ala.  App.  382, 
62  S.  379;  Hauser  v.  S.,  6  Ala.  App. 
31,  60   8.  549. 

Though  not  a  violation  of  law  to 
purchase  whisky  outside  of  the  state 
and  ship  it  into  the  state,  yet,  where 
the  defendant  is  charged  with  having 
in  his  possession  intoxicating  liquors 
with  the  intention  or  for  the  purpose 
of  selling  the  same  in  violation  of  law, 
e%idence  that  he  was  receiving  whisky 
was  a  relevant  fact  in  connection  with 
the  charge.  Price  v.  City,  97  Miss. 
477,  52  S.  486. 

Evidence  held  sufficient. — Holland  r.  S., 
9  Ga.  App.  s:'.l,  72  S.  E.  290. 
Possession  shown  by  sales. — Holland  v. 
S.,  9  Ga.  \y\K  s?A ,  72  S.  E.  290. 
Ownership  immaterial. — "From  the  tes- 
timony of  tlio  two  witnesses  it  would 
appear  that  the  two  transactions  were 
entirely  separate  and  distinct,  and 
that  the  incidents  related  by  Dotson 
had  no  reference  to  the  time  testified 
to  by  the  state's  witness  when  he  re- 
ceived the  whisky  from  the  defendant 
in  person  and  paid  him  for  it.  Under 
such  circumstances  as  testified  to  by 
the  state's  witness,  it  was  immaterial 
who  the  whisky  belonged  to."  Roden 
r.  S..  3  Ala.  App.  204;  .'«!  S.  73. 
Evidence  of  ownership  admissible, 
though  unnecessarv.  Whitfield  v.  S., 
2  Ga.  App.  124.  5S  S.  E.  3«5.-. 
Possession   of  unusual   quantity   raises 
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presumption  of  keeping  for  illegal  sale. 
Bohstedt  v.  Teufel  (la.),  106  N.  W. 
513. 

Possession  of  other  kinds  shown  as 
bearing  on  question  whether  kind  al- 
leged kept  for  sale.  S.  v.  Krinski,  78 
Vt.  162,  62  A.  37,  Jamaica  ginger. 
Presumption  of  ownership  from  deliv- 
ery (Goode  r.  S.,  50  Fla.  461,  39  S. 
461),  and  of  guilt  from  possession.  S. 
V.  Mclntyre,  139  N.  C.  599,  52  S.  E. 
63. 

Bottles  and  other  articles  from  place 
charged  to  be  nuisance,  admissible 
though  contents  of  part  not  shown  to 
contain  liquor.  S.  v.  Giroux,  75  Kan. 
695,  90  P.  249.  See  S.  v.  Collins,  28 
E.  I.  439,  67  A.  796  (empty  bottles  on 
driveway);  S.  v.  Files,  71  Kan.  862,  80 
P.  948  (bottles  of  whisky  seized  under 
warrant) ;  Eeynolds  v.  S.,  52  Fla.  409, 
42  S.  373  (jugs  smelling  of  whisky 
found  at  defendant's  place). 

Possession  presumptive  evidence  of 
transportation,  on  prosecution  for  ille- 
gal transportation.  S.  v.  Pope,  79  S. 
C.  87,  60  S.  E.  234.  But  may  be  re- 
butted. Vann  v.  S.,  140  Ala.  122,  37 
S.  158. 

Liquor  belonging  to  others. — ^Defendant 
cannot  show  storing  liquor  for  others. 
Donald  v.  S.  (Miss.),  41  S.  4. 

761-71  Creed  v.  S.  (Tex.  C*.),  155  S. 
W.  240. 

Accused  may  rebut  evidence  of  owner- 
ship of  liquors  found  in  his  place  ol 
business  by  proof  that  they  belonged 
to  an  employee.  Bloodworth  v.  Mayor, 
12  Ga.  App.  650,  77  S.  E.  1131. 
761-72  Cheek  v.  S.,  3  Ala.  App.  646, 
57  S.  108;  Smith  v.  S.,  11  Ga.  App.  89, 
74  S.  E.  711;  S.  v.  Lindquist,  110  Minn. 
12,  124  N.  W.  215;  S.  v.  Boynton,  155 
N.  C.  456,  71  S.  E.  341;  Lancaster  v. 
S.,  2  Okla.  Cr.  681,  103  P.  1065;  Weil  v. 
S.,  48  Tex.  Cr.  603,  90  S.  W.  644;  King 
V.  S.,  50  Tex.  Cr.  321,  97  S.  W.  488; 
McKinley  r.  S.,  47  Tex.  Cr.  222,  82  S 
"W.  1042  (at  express  office). 
See  Willingham  v.  S.  (Ala.  App.),  65 
S.  847. 

Evidence  of  finding  "beer  in  building 
with  which  defendant  was  not  shown 
to  have  any  connection  is  inadmissible. 
Grider  v.  S.  (Ala.  App.),  64  S.  756; 
Cravey  v.  S.  (Ala.  App.),  64  S.  756. 
On  premises  of  another. — S.  v.  Suiter, 
78  Vt.  391,  63  A.  182. 
Shipment  of  liquors  to  accused  about 
time  witness   testified  he  bought  from 


him  shown  in  corroboration.     Sadler  v. 
S.,  165  Ala.  109,  51  S.  564. 
761-73     S.  V.  Ackerman,  214  Mo.  335, 
113  S.  W.  1087;   S.  v.  Collins,  28  E.  1. 
439,  67  A.  796. 

Receipts  of  several  shipments  proved 
by  carrier's  records.  S.  v.  Schumacher, 
2i  N.  D.  591,  132  N.  W.  143. 
761-74  S.  V.  Kennard,  74  N.  H.  76, 
65  A.  376;  Lancaster  v.  S.,  2  Okla.  Cr. 
681,  103  P.  1065;  S.  v.  Collins,  28  E.  I. 
439,  67  A.  796;  King  v.  S.,  50  Tex.  Cr. 
321,  97  S.  W.  488. 

Possession  of  empty  bottles,  inadmissi- 
ble. O'Shennessey  v.  S.,  49  Tex.  Cr. 
600,  96  S.  W.  790. 

763-75  Goss  r.  S.,  57  Tex.  Cr.  557, 
124  S.  W.  107  (seven  weeks  prior  too 
remote);  King  v.  S.,  50  Tex.  Cr.  321, 
97  S.  V\^.  488. 

762-76  Alexander  v.  S.,  7  Ga.  App. 
8&,  66  S.  E.  274;  Baughman  V.  S.,  4i) 
Tex.  Cr.  33,  90  S.  W.  166  (shipments 
to  defendant  during  year).  Contra,  S. 
V.  Eyan,  1  Boyce  (Del.)  223,  75  A.  869; 
Myers  v.  S.,  5&  Tex.  Cr.  222,  118  S.  W. 
1032  (if  whisky  same  brand  as  sold). 
Comp.  Oarnes  r.  S.,  51  Tex.  Cr.  437,  103 
S.   W.  403. 

Subsequent  to  offensei.— ^Finding  liquor 
three  days  after  sale,  admissible.  Star- 
beck  V.  S.,  53  Tex.  Cr.  192,  109  S.  W. 
162;  Parish  v.  S.,  48  Tex.  Cr.  578,  89 
S.  W.  830;  Harris  v.  S.,  51  Tex.  Cr. 
564.  98  S.  W.  390,  and  O'Shennessey  v. 
S.,  '49  Tex.  Cr.  600,  96  S.  W.  790,  are 
overruled.     See  Eiggs  v.  S.   (Tex.  Cr.), 

96  S.  W.   25. 

Purchase  of  liquors  by  third  party 
shown  where  prosecutor  testified  de- 
fendant told  him  he  would  get  liquor 
from  such  person  and  that  accused,  in 
comjjany  with  another,  returned  from 
the  third  person's  house  with  liquor. 
Wcslev  V.  S.,  57  Tex.  Cr.  277,  122  S. 
W.  .550. 

762-77  Herring  v.  S.  (Ala.  App.),  65 
S.  707;  Holmes  v.  S.,  12  Ga.  App.  359, 
77  S.  E.  187;  Price  i\  City  of  Gulfport, 

97  Miss.  477,  52  S.  486;  "Overton  v.  S. 
(Okla.  Cr.),  140  P.  1135;  Walker  v.  S. 
(Okla.  Cr.),  127  P.  895;  Martoni  v.  S. 
(Tex,  Or.),  167  S.  W.  349;  Brown  v.  S. 
(Tex.  Cr.),  160  S.  W.  374;  Creed  v.  S. 
(Tex.  Cr.),  155  S.  W.  240;  Bvrd  v.  S. 
(Tex.  Cr.),  151  S.  W.  1068.  See  S.  v. 
Dahlquist.  17  N.  D.  40,  115  N.  W.  81; 
Childs  v.  S..  4  Okla.  Cr.  474,  113  P.  545; 
Dawson  v.  S.  (Tex.  Cr.),  164  S.  W.  5; 
Leonard  r.  S.  (Tex.  Cr.),  152  S.  W.  632; 
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S.  V.  Kiger,  63  W.  Va.  450,  61  S.  E. 
362. 

763-78  S.  V.  Collins,  2S  R.  I.  439,  67 
A.  796;  S.  v.  Costa,  78  Vt.  198,  62  A. 
38. 

763-79     See  Russell  v.  Anderson,  141 
Ta.  533,  120   N.  W.  89. 
763-80     McA.lams   v.  S.,  59  Tex.  Cr. 
86,   126  S.  W.   1136. 

Possession  is  prima  facie  evidence  of 
ownership.  Pappenburg  v.  S.  (Ala. 
App.),  65  S.  418. 

Purchaser's  possession  of  liquor  on 
leaving  defendant's  iilaee,  which  he  en- 
tered without  liquor,  significant.  S.  V. 
Clinkenbeard,  142  Mo.  App.  146,  125  S. 
W.  827. 

Purpose  for  which  liquors  kept  at  place 
immaterial  under  act  of  1907.  Cohen  V. 
S..  7  Ga.  App.  5,  65  S.  E.  1096. 
763-81  Cheek  v.  S.,  etc.,  3  Ala.  App. 
646,  57  S.  108;  Garv  v.  S.,  7  Ga.  App. 
501,  67  S.  E.  207;  S.  v.  O'Mallev,  132 
la.  696,  109  N.  W.  491;  S.  v.  Gross,  76 
N.  H.  304,  82  A.  533;  Tucker  r.  S.,  7 
Okla.  Cr.  634,  124  P.  1134,  125  P.  1089; 
Walker  v.  S.  (Tex.  Cr.),  145  S.  W.  904; 
Walker  r.  S.,  49  Tex.  Cr.  345,  94  S.  W. 
230;  Holland  t\  S.,  51  Tex.  Cr.  142,  101 
S.  W.  1005.  See  Creed  v.  S.  (Tex.  Cr.), 
155  S.  W.  240;  Teague  f.  S.,  51  Tex. 
Cr.  526,  102  S.  W.  1141,  taking  orders 
for  whisky  within  local  0]>tion  district 
admissible. 

Evidence  that  empty  whisky  bottles 
anil  other  jugs  and  bottles  containing 
whisky  were  found  on  premises  was  ad- 
missible. Smith  V.  S.,  12  Ga.  App.  482, 
77  S.  E.  651. 

"It  appears  that  prior  to  the  adoption 
of  the  local  option  law  appellant  was 
engaged  in  the  saloon  business,  and 
when  prohibition  was  adopted  he  en- 
tered info  the  cold  drink  business,  and 
took  out  internal  revenue  license  to 
sell  intoxicating  liquor;  that  when 
prosecuting  witness  desired  a  bottle  of 
whisky  he  went  into*  appoUant 's  place 
of  business  and  called  for  'cheese,' 
and  placed  75  cents  on  the  counter, 
when  appellant  would  go  into  the  back 
room,  and  upon  his  return  the  jtrose- 
cuting  witness  would  go  into  the  room 
and  get  the  whisky  wrapiied  in  tissue 
paper.  Tliis  would  tend  to  show  a 
method  and  system  by  which  ai'pellant 
was  engaged  in  the  sale  of  intoxicating 
liquors,  and  was  admissible  for  the  pur- 
pose of  showing  the  svstem  by  which 
apnellant  made  sales,  if  he  did  do  so. 
James   v.  State.   138  S.   W.   612."     Co- 


lumbo  V.  S,  (Tex.  Cr.),  145  S.  W.  910. 
In  Texas  "the  legislature,  in  making 
it  an  offense  to  pursue  the  business 
or  occujiation  of  selling  intoxicating 
liquors,  has  provided  that  no  fjerson 
shall  be  convicted  of  that  offense  unleaa 
it  be  shown  that  he  has  made  at  least 
two  sales  in  three  years,  and  this  court 
has  held,  in  the  case  of  Fitch  v.  State, 
58  Tex.  Cr.  R.  366,  127  S.  W.  1040, 
that  as  the  legislature  has  provided 
that  two  sales  must  be  proven,  that  the 
person  to  whom  the  two  sales  were 
made  must  be  alleged  in  the  indict- 
ment, and  it  being  necessary  to  prove 
two  sales,  they  must  be  proven  as  al- 
leged, but  the  rules  of  evidence  are 
not  otherwise  changed,  and  all  evidence 
which  would  tend  to  show  that  the 
person  under  indictment  was  guilty  of 
the  offense  of  pursuing  that  business 
or  occupation  named  would  be  admis- 
sible." Whitehead  v.  S.  (Tex.  Cr.), 
147  S.  W.  5S3. 

Prior  sales,  under  indictment  for  nuis- 
ance, admissible.  S.  r.  Moore  (Ta.),  106 
X.  W.  268;  S.  V.  Wick,  130  la.  31,  106 
N.  W.  268. 

763-82  Goode  v.  S.,  50  Fla.  43,  39  S. 
461,  crime  proved  by  showing  system- 
atic course  of  trade  as  well  as  single 
act.  And  state  proved  in  Joliff  r.  S.. 
53  Tex.  Cr.  61,  109  S.  W.  176,  that  per- 
sons other  than  accused  sold  liquor  at 
house  kept  by  him,  to  show  house  W'as 
kt'i't  for  purpose  of  selling  liquor. 
Time  witness  testified  before  grand 
jury  proved  to  show  ]irosecution  not 
barred.  Wynne  v.  S.,  155  Ala.  99,  46 
S.  459. 

761-84  Statement  as  to  who  con- 
trolled place  where  sale  made  compe- 
tent. Green  f.  S.,  56  Tex.  Cr.  191,  120 
S.  W.  425. 

764-85     Henderson  r.  S.,  49  Tex.  Cr. 
269,   91    S.   W.   569;   S.   r.   Nethken,   60 
W.  Ya.  673,  55  S.  E.  742. 
765-f>6     May  show  bona  fide  prescrip- 
tion  issued   bv   himself.     S.   v.   Robert- 
son, 142  Mo.  App.  38.  125  S.  W.  215. 
765-97     Allison  v.  S.,  1  Ala.  App.  206, 
55  S.  453;  Harris  r.  S.,  51  Tex.  Cr.  564, 
98   S.    W.    390;    Starnes    r.    S.,   52    Tex. 
Cr.  403.  107  S.  W.  550  (sale  to  witness). 
See  Deisher  r.  S.   ^Tex.  Cr.),  96  S.  W. 
28.  testimony  of  minor  of  p'ayment. 
Evidence    confined    to    sale. — Guarreno 
V.  S.,  118  Ala.  637.  42  S.  833. 
Maintenance    of   room    adjoining    drug 
store,      where      defendant's      customers 
drank   liquor  sold  by  him.  proved.     P. 
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V.  Van  Alstyne,  157  Mich.  366,  122  N. 
W.  193. 

Consent  to  drinking  proved  by  defend- 
ant's  failure  to  object  to  others  drink- 
ing in  his  place.  S.  r.  Morgan,  134  Mo. 
App.  726,  115  S.  W.  491. 
766-6  Mitchell  r.  S.,  141  Ala.  90,  37 
S.  407;  Ledbetter  v.  S.,  143  Ala.  52, 
38   S.   836;    Miller  v.   S.,   168   Ala.    100, 

53  S.  278;  Carson  v.  S.,  3  Ala.  App.  206, 
58  S.  88;  Eeynolds  v.  S.,  52  Fla.  409, 
42  S.  373;  Flood  v.  S.,  12  Ga.  App.  702, 

78  S.  E.  268;  Walker  v.  S.,  122  Ga.  747, 
50  S.  E.  994;  Sowell  v.  S.,  126  Ga.  105, 

54  S.  E.  916;  Graves  v.  S.,  127  Ga.  46, 
56  S.  E.  72;  Southern  E.  Co.  v.  S.,  1 
Ga.  App.  700,  58  S.  E.  67;  Donaldson 
V.  S.,  3  Oa.  App.  451,  60  S.  E.  115; 
Teasley  v.  S.,  124  Ga.  794,  53  S.  E. 
102;  Robinson  v.  S.,  125  Ga.  31,  53  S. 
E.  766;  Dowdy  v.  C,  31  Ky.  L.  E.  33, 
101  S.  W.  338;  Adams  E.  Co.  v.  C,  29 
Ky.  L.  E.  224,  92  S.  W.  932;  Cable  v. 
S.  (Miss.),  38  S.  98;  Price  v.  S.  (Miss.), 
38  S.  41;  Harper  r.  S.,  85  Miss.  338,  37 
S.   956;   S.   V.  Watkins,   164  N.   C.   425, 

79  S.  E.  619;  Smith  r.  S.  (Tex.  Cr.), 
145  S.  W.  918;  Hamilton  v.  S.  (Tex. 
Cr.),  145  S.  W.  922;  Gee  v.  S.,  57  Tex. 
Cr.  151,  122  S.  W.  23;  Young  v.  S.  (Tex. 
Cr.),  90  S.  W.  1017;  Givens  v.  S.,  49 
Tex.  Cr.  267,  91  S.  W.  1090;  Smith  v. 
S.  (Tex.  Cr.),  97  S.  W.  499;  Dupree  v. 
S.  (Tex.  Cr.),  91  S.  W.  578;  Eoberson 
V.  S.  (Tex.  Cr.),  91  S.  W.  578;  Brunson 
V.  S.  (Tex.  Cr.),  91  S.  W.  582;  Oldham 
V.  S.,  52  Tex.  Cr.  516,  108  S.  W.  667; 
Gaddis  r.  S.  (Tex.  Cr.),  106  S.  W.  1155; 
Cantwell  v.  S.,  47  Tex.  Cr.  521,  85  S. 
W.  18;  Blasingame  v.  S.,  47  Tex.  Cr. 
582,  85  S.  W.  275;  Williams  v.  S.,  48 
Tex.  Cr.  75,  85  S.  W.  1144;  Cook  v.  S. 
(Tex.  Cr.),  89  S.  W.  641;  Hovt  v.  S. 
(Tex.  Cr.),  89  S.  W.  1082;  Sawver  v.  S., 
52  Tex.  Cr.  597,  108  S.  W.  394;  Owens 
V.  S.  (Tex.  Cr.),  96  S.  W.  31;  Potts  v. 
S.,  52  Tex.  Cr.  440,  108  S.  W.  660;  Bit- 
tix  V.  S.,  48  Tex.  Cr.  232,  87  S.  W.  348; 
Curtis  V.  S.,  52  Tex.  Cr.  606,  108  S.  W. 
380;  Hays  v.  S.,  49  Tex.  Cr.  369,  91  S. 
W.  585;  O'Neal  p.  S.,  49  Tex.  Cr.  297, 
92  S.  W.  417;  Choran  v.  S.,  49  Tex. 
Cr.  301,  92  S.  W.  422;  Lane  f.  S.,  49 
Tex.  Cr.  335,  92  S.  W.  839;  Cooper  v. 
S.,  52  Tex.  Cr.  228,  105  S.  W.  1126; 
Human  v.  S.,  52  Tex.  Cr.  474,  107  S. 
W.   817. 

See  Goode  v.  S.,  m  Fla.  4.5,  89  S.  461; 
Weil  r.  S.,  48  Tex.  Cr.  603,  90  S.  W. 
644;  S.  V.  Collins,  67  W.  Va.  530,  68  S. 


E.  268.  Comp.  Kelly  v.  C,  26  Ky.  L.  B. 
1038,  83  S.  W.  99. 

Evidence  must  show  the  time  when  as 
well  as  the  place  where  the  illegal  sale 
was  made.  Hammock  v.  S.,  7  Ala.  App. 
112.  61  S.  471. 

Burden  on  state  to  prove  possession  of 
liquors  and  criminal  intent  to  violate 
prohibition  laws.  Ren  v.  S.,  9  Okla. 
Cr.  671,  132  P.  1131. 
Evidence  of  specific  facts  showing  vio- 
lation of  prohibitory  law  must  be  pro- 
duced. Tracy  V.  S.,  9  Okla.  Cr.  532, 
132  P.  692. 

Evidence  sufficient. — ^Fisher  v.  S.,  55 
Fla.  17,  46  S.  422;  Gibbs  v.  U.  S.,  7 
Ind.  Ty.  182,  104  S.  W.  583;  Day  V.  C, 
29  Ky.  L.  E.  807,  814,  816,  96  S.  W. 
508;  S.  v.  Budworth,  104  Minn.  257, 
116  N.  W.  486;  S.  f.  Brown,  130  Mo. 
App.  214,  109  S.  W.  99;  S.  v.  Scanlon, 
130  Mo.  App.  395,  110  S.  W.  16;  S.  V. 
Herring,  145  N.  C.  418,  58  S.  E.  1007; 
C.  v.  Pollak,  33  Pa.  Super.  600;  Goad 
V.  S.,  52  Tex.  Cr.  444,  108  S.  W.  680; 
Owens  V.  S.,  47  Tex.  Cr.  634,  96  S.  W. 
794;  Loving  v.  S.  (Tex.  Cr.),  100  S.  W. 
154;  Feagin  v.  S.  (Tex.  Cr.),  100  S. 
W.  776;  Hall  v.  S.,  53  Tex.  Cr.  304, 
109  S.  W.  933;  Dunn  v.  S.,  48  Tex.  Cr. 
107,  86  S.  W.  326;  Brunson  v.  S.  (Tex. 
Cr.),  91  S.  W.  582;  Nicholson  r.  S.,  48 
Tex.  Cr.  223,  87  S.  W.  343;  Oldham  v. 
S.,  52  Tex.  Cr.  516,  108  S.  W.  667  (con- 
spiracy to  make  sales). 
Evidence  insufficient. — ^Bonner  v.  S.,  2 
Ga.  App.  711,  58  S.  E.  1123;  Harris  v. 
S.,  47  Tex.  Cr.  588,  85  S.  W.  1198; 
Bittix  i-  S.,  48  Tex.  Cr.  232,  87  S.  W. 
348;  Tippit  v.  S.,  53  Tex.  Cr.  180,  109 
S.  W.  190;  Gaston  v.  S.  (Tex.  Cr.),  103 
S.  W.  116;  Loving  v.  S.  (Tex.  Cr.),  100 
S.  W.  154;  Feagin  v\  S.  (Tex.  Cr.),  100 
S  W.  776;  King  v.  S.,  53  Tex.  Cr.  101, 
109  S.  W.  182;  Lane  v.  S.,  49  Tex.  Cr. 
335,  92  S.  W.  839;  Ferguson  v.  S.,  50 
Tex.  Cr.  155,  95  S.  W.  Ill;  Sims  v.  S. 
(Tex.  Cr.),  86  S.  W.  1019;  Chenowith 
V.  S.,  50  Tex.  Cr.  238,  96  S.  W.  19;  Har- 
ris r.  S.,  47  Tex.  Cr.  588,  85  S.  W.  284. 
Whether  device  or  subterfuge. — ^Turner 
V.  S.,  121  Ga.  154,  48  S.  E.  906;  Noble 
V.  C,  32  Ky.  L.  R.  73,  105  S.  W.  413; 
Lemore  v.  C,  32  Ky.  L.  R.  387,  105  S. 
W.  930  (subsequent  borrowing  money 
from  party  to  whom  defendant  had 
given  whisky  no  sale) ;  S.  v.  Melton, 
180  Mo.  App.  262,  109  S.  W.  858;  Jones 
V.  S.,  52  Tex.  Cr.  519,  107  S.  W.  849; 
Scott  r.  S.,  52  Tex.  Cr.  164,  105  S.  W. 
796;  Walker  v.  S.,  49  Tex.  Cr.  345,  94 
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S.  W.  230;  Renfro  v.  S.  (Tex.  Cr.),  91 
S.  W.  o7G;  Havs  v.  S.,  47  Tex.  Cr.  150, 
S3  S.  W.  201. 

Circumstantial  evidence  to  establish 
sale,  admissible.  Stanies  v.  S.,  52  Tex. 
Cr.  403,  107  S.  W.  550;  Johnson  r.  S., 
52  Tex.  Cr.  554,  107  S.  W.  816.  See  S. 
V.  O'Malley,  132  la.  696,  109  N.  W.  491. 
Soliciting  ordersi. — Bruce  v.  S.  (Tex. 
Cr.),  92  S.  W.  1092. 
Delivery. — Until  sale  proved  evidence 
cannot  be  admitted  of  delivery  of 
liquor  to  defendant.  Brighton  v.  Miles, 
151  Ala.  479,  44  S.  394. 
Payment  in  metal  checks  sufficient. 
Duke  V.  S.,  146  Ala.  138,  41  S.  170. 
Exchange  of  brandy  for  peaches,  a 
sale.  Barnes  i\  S.  (Tex.  Cr.),  8S  S.  W. 
804. 

Evidence  held  sufficient. — Ridley  v.  S., 
5  Okla.   Cr.  522,  115  P.  628. 
Evidence  held  insufficient. — Vines  v.  S., 
19  Wyo.  255,  116  P.  1013. 
Taking    out    federal    license     to     sell 
raises  no  prosumjition  that  a  sale  was 
made   to  the  prosecuting  witness.     Co- 
himbo  V.  S.   (Tex.  Cr.),  145  S.  W.  910. 
Circumstantial   evidence  alone   is   suffi- 
cient to  support  a  conviction.     Reismier 
r.  S.,  148  Wis.  593.  135  N.  W.  153. 
Evidence   held   sufficient   to    sustain    a 
conviction.     S.   V.   Brown,   82   N.   J.   L. 
161,  82  A.  302. 

767-7  S.  V.  Nelson,  14  N.  D.  297,  103 
N.  W.  609;  Jackson  r.  S.,  49  Tex.  Cr. 
24S.  91  S.  W.  574;  Roach  v.  S.,  47  Tex. 
Cr.  500,  84  S.  W.  586. 
767-8  See  Ledbetter  v.  S.,  143  Ala. 
52.  38  S.  386. 

767-9  Dcliverv  not  essential  to  sale. 
R.  f.  Small,  82  S.  C.  93.  63  S.  E.  4. 
Connection  of  accused  with  sale  may  be 
shown  by  circumstantial  evidence. 
Cales  V.  S.  (Ga.  App.),  81  S.  E.  364. 
767-12  Cage  v.  S.,  11  Ga.  App.  318, 
75  S.  E.  160;  Brown  r.  S.,  121  Tenn.  186. 
114  S.  W.  198  (loan,  repayment  to  be 
made  in  kind). 

767-13     Lewis  r.  S.,  6  Ga.  App.  205, 
64  S.  E.  701.     See  S.  v.  Russell,  164  N. 
C.  -4^2,  80  S.  E.  66. 
767-15     Mills  V.  S.,  148  Ala.  633,  42 
S.  SI 6;  Kinnanc  r.  S.,  106  Ark.  2S6,  153 
S.  W.  262;   Lambert  V.  S.,  11   Ga.  App. 
764,  76  S.  E.  73;  S.  r.  Benson.  154  la. 
ni3.   134  N.  W.  851.     Sec  Wolfo  r.  S., 
107    Ark.   33,    153    S.   W.   1102;    Misher 
r.    S.    (Tex.    Cr.).   152   S.   W.    1049. 
Proof  of  one   sale   insufficient.     Lester 
r.  S.   (Tox.  Cr.),  153  S.  W.  861. 
Quantity  sold  immaterial  under  Sunday 


statute.  S.  V.  Wahl,  137  Mo.  App.  651, 
119  S.  W.  453. 

Engaging  in  business  of  selling  without 
license  jfroved  by  sliowing  single  sale 
coupled  with  other  sales  on  same  and 
other  days.  P.  v.  Moore,  155  Mich.  107, 
lis   X.   W.  742. 

Continuous  keeping  or  frequent  sales 
need  not  be  shown  to  sustain  convic- 
tion for  keeping  liquors  for  illegal  sale, 
barter,  etc.  Coggins  v.  Griffin,  5  Ga. 
App.  1,  62  S.  E.  659. 
767-16  P.  V.  Rudorf,  149  111.  App. 
215;  P.  r.  Dieterich,  142  Mi.'h.  527,  105 
N.  W.  1112;  Peebles  v.  S.  (Miss.),  63  S. 
271;  Oliver  r.  S.,  101  Miss.  382,  58  S. 
6;  S.  V.  Hunter,  89  S.  C.  136,  71  S.  E. 
823.  See  S.  v.  Collins,  28  R.  I.  439,  67 
.\.  796.  Contra,  Harding  f.  C,  105  Va. 
858,  52  S.  E.  832. 

Evidence  of  sales  made  anterior  to  date 
alleged  is  ailmissible.  Lawson  v.  Gulf- 
port  (Miss.),  62  S.  357. 
Should  be  proven  as  about  the  time  al- 
leged. Lester  v.  S.  (Tex.  Cr.),  153  S. 
W.  861. 

Record  must  show  that  the  action  was 
not  barred.  Yancey  V.  S.,  1  Ala.  App. 
226,  55  S.  267. 

Must  be  prior  to  indictment. — Vaughan 
r.  S.  (Tex.  Cr.),  93  S.  W.  741.  See 
Bragg  V.  S.,  126  Ga.  442,  55  S.  E.  232, 
evidence  insufficient. 
Proof  of  sale  prior  to  indictment  and 
not  within  bar  of  statute,  sufficient. 
Stelle  v.  S.,  77  Ark.  441,  92  S.  W.  530. 
See  DeArmon  v.  S.  (Tex.  Cr.),  97  S. 
W.  479;  Pitts  r.  S.,  124  Ga.  79,  52  S. 
E.  147. 

But  it  must  appear  that  the  sale  took 
place  before  tlic  indictment  was  found. 
Abl)ott  V.  S.,  11  Ga.  App.  43,  74  S.  E. 
621. 

768-17  Henson  v.  S.,  12  Ga.  App. 
632,  77  S.  E.  916;  Sims  r.  S.  (Tex.  Cr.), 
86  S.  W.  1019.  See  Lambie  r.  S.,  151 
Ala.  86,  44  S.  51;  Wolfe  r.  S.,  107  Ark. 
29,  153  S.  W.  1100;  Collins  v.  C,  149 
Kv.  397,  149  S.  W.  817;  Stanlev  r.  S., 
89  Miss.  63,  42  S.  284;  S.  v.  Gilson.  114 
Mo.  App.  652,  90  S.  W.  400  (evidence 
sufficient);  Parker  v.  S.,  48  Tex.  Cr. 
69,  S5  S.  W.  1155;  Green  r.  S.,  49  Tex. 
Cr.  204,  91  S.  W.  585  (evidence  insuffi- 
cient);  Wolf  r.  S.,  48  Tex.  Cr.  54,  85 
S.  W.  1145. 

Order  of  commissioner's  court  creating 
the  election  j^recinct  is  admissible  and 
evidence  showing  that  offense  commit- 
ted in  such  ]>rocinct.  Walker  v.  S.  (Tex. 
Cr.),  151  S.  W.  318. 
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State  must  prove  possession  or  control 
of  premises  and  possession  of  liquor. 
Mater  v.  S.,  9  Okla.  Cr.  380,  132  P. 
383. 

Must  be  proved  to  be  within  territory 
where  sale  is  forbidden.  S.  v.  Jaeger, 
240  Mo.  1,  144  S.  W.  103. 
Where  sale  is  prohibited  within  one- 
half  mile  of  a  fair,  the  distance  must 
be  determined  by  a  straight  line  and 
not  along  the  streets  and  sidewalks. 
Woodring  r.  Nolan  (la.),  135  N.  W.  567. 
768-18  See  S.  v.  Williams,  20  S.  D. 
492,  107  N.  W.  830;  O 'Shennessey  v.  S., 
49  Tex.  Cr.  600,  96  S.  W.  790. 
768-SO  Wilburn  r.  S.,  8  Ga.  App. 
28,  68  S.  E.  460. 

768-21  Evidence  of  sale  to  agent  of 
disclosed  principal  will  not  support  in- 
dictment for  selling  to  agent  as  indi- 
vidual. Barlow  v.  S.,  127  Ga.  58,  56 
S.  E.  131. 

768-22  Southern  Exp.  Co.  v.  S.,  1 
Ga.  App.  700,  58  S.  E.  67.  Contra,  S.  v. 
Williams,  20  S.  D.  492,. 107  N.  W.  830. 
769-24  Shaw  v.  City,  11  Ga.  App. 
391,  75  S.  E.  486;  Porter  v.  S.  (Tex. 
Cr.),  86  S.  W.  1014.  See  Eice  v.  P.,  40 
Colo.  377,  90  P.  1031. 
769-25  See  James  v.  S.,  49  Tex.  Cr. 
334,  91  S.  W.  227.  But  evidence  must 
show  liquor  sold  was  judicially  known 
as  intoxicating  or  that  it  was  so  in 
fact.  Beaty  v.  S.,  53  Tex.  Cr.  432,  110 
S.  W.  449.  See  Bird  v.  S.,  49  Tex.  Cr. 
205,  91   S.  W.   791. 

769-26     Southern    Exp.    Co.   V.    S.,    1 
Ga.  App.  700,  58  S.  E.  67.    See  Graham 
V.  S.,  121  Ga.  590,  49  S.  E.  678. 
769-27    Non  existence  of  license  may 
be  shown  by  admissions  in  stipulations 
of  the  record   of   the   case.     Gill  V.   S. 
(Tex.   Cr.),   150  S.  W.  616. 
Village  clerk's  record  is  competent  evi- 
dence of  the  issuance  of  a  license.     S. 
V.  Jones  (Minn.),  147  K  W.  822. 
769-28     Possession  of  federal  license 
made  by  statute  prima  facie   evidence 
of  sale.     Clopton  v.  C,  109  Va.  813,  63 
S.  E.  1022. 

769-29  Buyers  need  not  be  called  if 
others  testify  they  saw  sales.  P.  v. 
Moore,  155  Mich.  107,  118  N.  W.  742. 
The  federal  license  itself  is  held  to  be 
the  best  evidence  of  its  issuance.  S.  v. 
Oden,  130  La.  598,  58  S.  351. 
769-31  Evidence  of  single  illegal 
sale  may  sustain  a  conviction  of  ille- 
gally keeping  intoxicating  liquors  for 
sale.  Everett  y. 'City  of  Vidalia  (Ga.), 
82  S.  E.  50. 


Operating  a  restaurant  in  local  option 
territory  in  which  liquors  are  sold  is 
suilieient  evidence  of  maintaining  a 
common  nuisance.  Young  v.  C,  149 
Ky.  390,  149  S.  W.  822. 
770-35  S.  V.  Demoss,  74  Kan.  173, 
85  P.  937  (proof  of  sales  unnecessary). 
See  Sopher  v.  S.,  169  Ind.  177,  81  N. 
E.  913,  14  L.  R.  A.  (N.  S.)  172,  evidence 
insufficient. 

Large  shipments  of  liquor  establish  in- 
ference of  maintaining  a  nuisance.     S. 
V.  Dollar,  88  Kan.  346,  128  P.  365. 
770-36     But  see  S.  v.  Poull,  14  N.  D. 
557,  105  N.  W.  717. 

770-39  Judgment  in  civil  action  in- 
admissible in  criminal  proceeding.  S. 
V.  Weil,  83  S.  C.  478,  65  S.  E.  634. 
"Evidence  that  he  had  made  a  sale  is 
admissible  as  a  circumstance  tending 
to  prove  the  offense  charged;  but  proof 
that  one  had  made  two  or  even  three 
isolated  sales  would  not  sustain  a  con- 
viction wherein  he  was  charged  with 
pursuing  the  business  and  occupation. ' ' 
Whitehead  v.  S.  (Tex.  Cr.),  147  S.  W. 
583. 

770-40  Byrd  v.  S.  (Tex.  Cr.),  151  S. 
W.  1068. 

State  in  proving  that  accused  followed 
the  business  of  selling  intoxicants  need 
not  prove  each  specific  sale  alleged  but 
must  prove  at  least  two  sales.  High- 
tower  f.  S.  (Tex.  Cr.),  165  S.  W.  184. 
771-41  Strange  v.  S.,  5  Ala.  App. 
164,  59  S.  691. 

771-43  General  reputation  of  ac- 
cused as  a  boot  legger  may  not  be 
shown.  Wilkerson  v.  S.,  9  Okla.  Cr. 
662,  132  P.  1120.  Contra,  Sasser  v.  S. 
(Tex.  Cr.),  166  S.  W.  1160. 
771-44  Smith  v.  S.,  11  Ga.  App.  89, 
74  S.  E.  711. 

Insufficient  evidence  to  show  possession 
for  illegal  sale.  Lorena  v.  S.  (Ala. 
App.),  65   S.  313. 

Mere  possession  is  insuificient. — Proof 
of  mere  possession  of  a  bottle  of  liquor 
on  the  occasion  in  question  would  not 
support  a  conclusion  that  he  kept  such 
liquor  for  sale  or  offered  to  sell  it. 
Oldacre  v.  S.,  5  Ala.  App.  187,  59  S. 
715. 

771-45  Flahive  v.  S.,  10  Ga.  App. 
401,  73  S.  E.  536;  Patterson  v.  Bates- 
ville  (Miss.),  37  S.  560;  S.  v.  Otrev,  22 
N.  D.  128,  132  N.  W.  367;  S.  v.  Collins, 
28  E.  I.  439,  67  A.  796;  S.  v.  Suiter,  78 
Vt.  391,  63   A.  182. 

Consuming  capacity  of  defendant  may 
be  shown,  but  general  evidence  of  ca- 
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pacity  is  inadmissible.  Loudermilk  v. 
S.,  4  Ala.  A  pp.  107,  5S  S.  ISO. 
Evidence  held  to  support  a  conviction 
for  unlawfully  keepinj^  intoxicatinf? 
liquors.  S.  t;.  "Eavan,  91  S.  C.  2G5,  74 
S.  E.  500. 

771-46  Wynne  v.  City,  10  Ga.  App. 
S18,  74  S.  E.  286;  Sawver  f.  Blakelv,  2 
Ga.  App.  159,  5S  S.  E.  399;  Lvnch  i\ 
S.,  31  O.  C.  C.  352,  aif.  81  O.  St.  489, 
91  N.  E.  1133. 

Mode  of  proof. — Cheek  v.  S.,  3  Ala.  App. 
64(i,  'u  s.  ins. 

But  non-ownership  in  eonnertion  with 
other  circumstances  may  shown  inno- 
cence. Heard  v.  S.,  10  Ga.  App.  546, 
73  S.  E.  694. 

^l^-^lL  Possession  of  federal  license 
is,  if  unexplained,  strong  evidence  of 
keepinf^  liquors  for  sale.  P.  v.  Moore, 
1.1.1  -Mich.  107,  ns  N.  W.  742. 
Defendant's  declarations  of  such  li- 
cense and  act  in  exhibiting  proved.  P. 
V.  Moore,  supra. 

772-52  Birminprham  v.  P.,  40  Colo. 
362,  90  P.  1121;  City  r.  Moran,  121  Mo. 
App.  682,  97  S.  W!  94S;  Lutkehaus  v. 
Village,  31  O.  C.  C.  2S1;  S.  r.  Grant, 
20  S.  D.  164,  105  N.  W.  97  (such  evi- 
dence unexplained  justifies  conviction). 
Sec  S.  v.  Madeira,  125  Mo.  App.  508, 
102  S.  W.  1046;  Smith  r.  S.,  52  Tex. 
Cr.  357,  107  S.  W.  353.  But  see  Beane 
V.  S.,  72  Ark.  368,  80  S.  W.  573;  Kolman 
V.  S.,  2  Ga.  App.  648,  58  S.  E.  1070. 
772-53  Duluth  f.  Abrahamson,  96 
Minn.  39,  104  N.  W.  682;  GriOith  v.  S., 
48  Tex.  Cr.  575,  89  S.  W.  832.  See  S. 
V.  Meagher,  114  Mo.  App.  266,  89  S.  W. 
595. 

772-55  See  Woods  v.  S.  (Tex.  Cr.), 
151  S.  W.  296;  Cranfill  t".  S.,  49  Tex. 
Cr.  397,  92  S.  W.  846. 
Intent  immaterial. — Advice  or  permis- 
Bion  from  ]>oliccman  cannot  be  sliown. 
P  r.  Gordon,  156  Mich.  237,  120  N.  W. 
578. 

773-57  See  Young  v.  C,  149  Kv.  390, 
149   S.  W.  822. 

Reputation  of  house  proved. — Bum- 
baugh  V.  S.,  56  Tex.  Cr.  331,  120  S.  W. 
423. 

773-60     See   S.   t".   Barnett,   111   Mo. 
Ap]..  688,  86  S.  W.  572. 
773-61     See  C.  v.  Price.  123  Ky.  163, 
94  S.  W.  32;  S.  t.  Gary,  124  Mo.  App. 
175.  101   S.  W.  614. 

773-63  Krick  r.  Dow  (Tex.  Cr."),  84 
S.  W.  245.  See  S.  r.  Hawkins.  96  Minn. 
140,  104  N.  W.  898;  Ferguson  i.  S.,  50 
Tex.  Cr.  155,  95  S.  W.  111. 


774-65     Kowe  v.  C,  24  Ky.  L.  E.  974, 

70  S.   W.  407. 

774-68  Diligence  immaterial  in  ac- 
tion on  licensee's  bond.  S.  l*.  Dubruiel, 
75  X.  II.  369,  74  A.  1048. 
774-71  Proof  of  what  witness  did 
with  liquor  was  material  since  if  drunk 
on  premises  it  was  circumstance  in  sup- 
port of  charge.  Norton  v.  S.  (Ind.), 
100  K  E.  449. 

775-75  Partridge  r.  S.,  88  Ark.  267, 
114  S.  W.  215  (mistaken  sale  by  clerk 
of  beer  kept  for  own  use);  Ayers  v.  C, 
147  Kv.  801,  145  S.  W.  1106;  Morgan 
f.  C,  30  Kv.  L.  E.  139,  97  S.  W.  411; 
P.  f.  Giddings,  159  Mi.-h.  523,  124  X. 
W.  546;  S.  r.  Midkiff.  125  Mo.  App. 
397,  102  S.  W.  .590;  Holland  f.  S.,  51 
Tex.  Cr.  147,  101  S.  W.  1002.  See  Eos- 
enberg  V.  S.,  5  Ala.  App.  196,  59  S.  366; 
C'itv  r.  .Tones,  31  Kv.  L.  E.  1203,  in4 
S.  W.  971. 

Sale  by  agent  sufficient. — S.  -t*.  O'^ral- 
lev,  132  la.  690,  loO  N.  W.  491; 
Schwulst  V.  S.,  52  Tex.  Cr.  426,  103 
S.  W.  698. 

775-76  McXultv  r.  S..  40  Ind.  App 
113,  81  X.  E.  109;  Pecaria  r.  S.,  48 
Tex.  Cr.  139,  90  S.  W.  42;  Sweeney  r. 
S..  49  Tex.  Cr.  226,  91  S.  W.  575.  "See 
Kittrell  r.  S.,  89  Miss.  666,  42  S.  609; 
S.  V.  Barnett,  111  Mo.  App.  688,  86  S. 
W.    572. 

775-77  S.  r.  Pierce,  111  Mo.  App. 
21  n,  85  8.  W.  063. 

Evidence  insufficient  to  show  consent 
to  sale.  S.  V.  Walls  (Mo.  App.),  167  S. 
W.   1160. 

775-78  McGovern  r.  S.,  49  Tex.  Cr. 
35,  90  S.  W.  502;  Boberts  v.  S.,  52  Tex. 
Cr.  355,  107  S.  W.  59.  See  City  r.  Jones, 
31  Ky.  L.  B.  1203,  104  S.  W.  971,  liq- 
uor dealer's  bond. 

776-79     S.  r.  Fuller,  32  0.  C.  C.  465. 
776-80     See   Lambie    r.   S.,   151    Ala. 
St"..    4  1    S.    51. 

Liquors  at  place  of  worship. — Bradford 
f.  S.,  5  Ga.  Aj.p.  49  1,  i':^  .^.  E.  530. 
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ITahit  nf,  ai\d  breach  of  contract,  780-12. 
777-1  Mav  v.  S.,  167  Ala.  36,  52  S. 
602;  Parker  V.  S.,  153  Ala.  25,  45  S. 
248;  Suggs  V.  S.,  9  Ga.  App.  830,  72 
S.  E.  2S7;  S.  r.  Sparegrove,  134  la.  .599. 
112  N.  W.  83;  S.  r.  Bennett.  128  la.  713, 
105  N.  W.  324;  Gordon  r.  C.  136  Ky. 
508,  124  S.  W.  800;  Henderson  r.  S.,  49 
Tex.  Cr.  269,  91  S.  W.  569;  Pace  v.  S. 
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(Tex.  Cr.),  79  S.  W.  531;  S.  v.  Nethken, 
60  W.  Va.  073,  55  S.  E.  742. 
Suificiency  of  observation  rests  in  dis- 
cretion of  court.  Clarke  V.  E.  Co.,  92 
Minn.  418,  100  N.  W.  231. 
T7T-2  S.  V.  Ryan,  122  La.  1095,  48 
S.  537;  G.  v.  Eyler,  217  Pa.  512,  66 
A.  746. 

Testimony  of  party. — Moore  v.  S.  (Tex. 
Cr.),  144  S.  W.  598. 
777-3  Maryland  &  P.  E.  Co.  v. 
Tucker,  115  Md.  43,  80  A.  688;  S.  v. 
Stockman,  82  S.  C.  388,  64  S.  E.  595; 
Palmer  v.  Schurz,  22  S.  D.  2S3,  117  N. 
W.  150;  Daniel  v.  Woodmen,  53  Tex. 
Civ.  570,  118  S.  W.  211;  Henderson  v. 
S.,  49  Tex.  Cr.  269,  91  S.  W.  569. 
Quantity  of  liquor  which  will  produce 
intoxication  cannot  be  shown  by  wit- 
ness whose  only  qualification  is  he  had 
drunk  a  great  deal.  Clark  v.  S.,  53 
Tex.  Cr.  529,  111  S.  W.  659. 
778-4  •Pillingslev  v.  E.  Co.,  177  Ala. 
342,  58  S.  433;  Parker  c.  S.,  153  Ala.  25, 
45  3.  248;  Hawkins  v.  Studdard,  132 
Ga.  265,  63  S.  E.  852;  Miller  v.  P.,  216 
111.  309,  74  N.  E.  743;  S.  v.  Trueman, 
34  Mont.  249,  85  P.  1024;  C.  v.  Eyler, 
217  Pa.  512,  66  A.  746;  Crowell  v.  S., 
56  Tex.  Cr.  480,  120  S.  W.  897;  Hender- 
son V.  S.,  49  Tex.  Cr.  269,  91  S.  W. 
569. 

Amount  of  liquor  drunk  by  person 
whose  intoxication  is  alleged  may  be 
shown  by  him.  C.  v.  Snyder,  224  Pa. 
526.  73  A.  910. 

Condition  of  alleged  drmiken  person 
may  be  testified  to  by  him  (Ward  v. 
E.  Co.,  237  111.  633,  "86  N.  E.  1111; 
Gordon  v.  C,  136  Ky.  508,  124  S.  W. 
800) ;  but  he  may  not  show  what  he 
said  to  others  two  hours  before  occur- 
rence in  question.  Gordon  v,  C,  136 
Kv.  508,  124  S.  W.  806. 
Kesidence  in  inebriates'  home,  not  ad- 
missible to  prove  drunkenness.  Marren 
V.  Union,  145  HI.  App.  375. 
Evidence  sufficient  to  establish. — ''A 
party  of  men  who  begin  the  morning 
with  visits  to  the  saloons,  and  keep  it 
up  at  intervals  until  afternoon,  are  not 
apt  to  carry  in  mind  a  very  accurately 
itemized  account  of  their  drinks,  and, 
if  within  one,  two,  or  three  hours  after 
a  circuit  of  that  kind  they  go  out  and 
sit  down  or  lie  down  or  fall  asleep  on 
a  railway  track  where  trains  are  liable 
to  be  passing  at  any  moment,  the  con- 
clusion that  they  are  intoxicated  is  so 
nearly  irresistible  that  a  finding  to  the 
contrary    would    border    on    the    ludie 


rous."  Little  v.  Assn.,  154  la.  440,  134 
N.  W.  1087. 

778-5  Snead  v.  Scott  (Ala.),  62  S. 
30;  Eutledge  V.  Eowland,  101  Ala.  114, 
49  S.  461;  Danley  t\  Hibbard,  222  111. 
8S,  78  N.  E.  39;  Seaborn  v.  C,  25  Ky. 
L.  E.  2203,  80  S.  W.  223;  S.  v.  Pember- 
ton,  39  Mont.  530,  104  P.  556;  Beden* 
baugh  V.  E.  Co.,  69  S.  C.  1,  48  S.  E. 
53;  St.  Louis,  etc.  Co.  v.  Jenkins  (Tex. 
Civ.),  163  S.  W.  621.  Contra,  Lewis  v. 
Co.  (Tex.  Civ.),  112  S.  W.  593  (if  issue 
raised  by  oHier  competent  evidence). 
See  McQuiggan  v.  Ladd,  79  Vt.  90,  64 
A.  503;  supra,  "Insurance,"  556-52. 
Evidence  tending  to  show  defendant's 
use  of  intoxicants  and  their  effect  on 
him  is  admissible  as  to  whether  or  not 
defendant  was  intoxicated.  Howell  v. 
S.  (Ga.  App.),  81  S.  E.  247. 
Evidence  of  reputation,  inadmissible  if 
issue  confined  to  limited  time.  Knapp 
v.  Yeomen,  149  la.  137,  120  IST.  W\  336. 
General  effect  of  intoxication  upon 
mind  of  person  in  question  cannot  bo 
shown  on  issue  of  intoxication  at  par- 
ticular time.  Hawkins  v.  Studdard,  132 
Ga.  265,  63  S.  E.  852. 
778-6  Kozlowski  v.  Chicago,  113  111. 
App.  513;  Madisonville  v.  Stewart 
(Kv.),  121  S.  W.  421;  Eyan  v.  E.  Co., 
127"  App.  Div.  11,  111  N.  Y.  S.  21; 
Fielder  v.  E.  Co.,  51  Tex.  Civ.  244,  112 
S.  W.  699  (one  instance  three  months 
before);  Lind  v.  Co.,  140  AVis.  183,  120 
N.  W.  839. 

778-7  Campbell  v.  Co.,  109  Ky.  661, 
60  S.  W.  492;  Lambert  v.  Hamlin,  73 
N.  H.  138,  59  A.  941;  Beard  V.  Ins.  Co., 
65  W.  Va.  283,  64  S.  E.  119. 
Habitual  intemperance  may  be  shown 
to  prove  neglect  of  duty.  Texas,  etc. 
E.  Co.  V.  Coutourie,  135  Fed.  465,  68  C. 
C.  A.  177. 

Finding  of  whisky  flask  in  wagon  is 
circumstance  too  remote  to  prove  in- 
toxication. Texas  M.  E.  Co.  v.  Wig- 
gins (Tex.  Civ.),  161  S.  W.  445. 
779-8  Little  Eoek  E.  &  E.  Co.  v. 
Billings,  173  Fed.  903,  9S  C.  C.  A.  467; 
Sharpton  r.  E.  Co.,  72  S.  C.  162,  51  S. 
E.  553;  Fielder  v.  E.  Co.,  51  Tex.  Civ. 
244,  112  S.  W.  699;  Norfolk  &  W.  E. 
Co.  V.  Brame,  109  Va.  422,  63  S.  E.  IMS. 
See  infra,  "Negligence,"  947-3. 
779-11  Euby  v.  Ewing,  49  Ind.  App. 
520,  97  N.  E.  798;  U.  S.  v.  Fitzgerald, 
2  Phil.  Isl.  419. 

Incapacity  must  be  shown  to  have  re- 
sulted from  intoxication  before  con- 
tract may  be  set  aside  because  of  it. 


1156 


JUDGMESTii 


Vol.  7 


I»ower  t.  King,  18  N.  D.  600,  120  N.  W. 

543. 

7SO-12     Laws  v.  S.,  144  Ala.  118,  42 

S.   40;   Byrd   v.   S.,   76  Ark.   286,   88   S. 

W.  974;   P.  V.  Stein,  23  Cal.  App.   108, 

137  P.  271;  S.  f.  Tiuitt,  5  Penne.  (Del.) 

[466,  62  A.  790   (assault  to  rape);  S.  v. 

'Adams,  6  Penne.  (Del.)  178,  65  A.  510; 
Jenkins  v.  S.,  58  Fla.  62,  50  S.  582;  P. 
f.  Jones,  263  111.  564,  105  N.  E.  744; 
Bleich  V.  P.,  227  111.  80,  81  N.  E.  36; 
S.  i;.  .Pell,  140  la.  655,  119  N.  W.  154; 
S.  V.  Yates,  132  la.  475,  109  N.  W.  1005; 
Terhuue  V.  C,  144  Ky.  370,  138  S.  W. 
274;  Norman  v.  C,  Si  Ky.  L.  E.  1283, 
104  S.  W.  1024;  Seaborn  v.  C,  25  Ky. 
L.  E.  2203,  SO  S.  W.  223;  C.  v.  McDon- 
ald, 187  Mass.  581,  73  N.  E.  852  (em- 
bezzlement); Butler  V.  S.  (Miss.),  39  S. 
1005;  S.  V.  Woodward,  191  Mo.  617,  90 
S.  W.  90;  McCormick  v.  S.,  66  Neb.  337. 
92  N.  W.  606;  S.  v.  Bridgham,  51  Wash. 
18,  97  P.  1096. 

See  P.  V.  Griffith,  146  Cal.  339,  80  P.  68; 
Miller  V.  P.,  216  111.  309,  74  N.  E.  743; 
Carney  v.  U.  S.,  7  Ind.  Ty.  247,  104  S. 
W.  606;  S.  V.  Eumble,  81  Kan.  16,  105 
P.  1;  0.  V.  Eyler,  217  Pa.  512,  66  A. 
746. 

Insanity  resulting  from  intoxication 
may  be  shown. — C.  v.  Parsons,  195 
Mass.  560,  81  N.  E.  291. 
Mistake  may  be  shown  by  evidence 
defendant  intoxicated.  Garrett  v.  S., 
49  Tex.  Cr.  235,  91  S.  W.  577. 
Voluntary  Intoxication  may  be  shown 
onl\-  in  mitigation  of  penalty.  Stoud- 
eniiiire  v.  S.,  58  Tex.  Cr.  258,  125  S.  W. 
3i)9,  statute. 

Statute  declaring  rule  substantially  in 
accord  with  the  text  docs  not  ap]dy 
where  accused  long  addicted  to  mor- 
phine habit.  ]\ross  v.  S.,  57  Tex,  Cr. 
620,  124  S.  W.  647. 

Degree  to  which  accused  intoxicated 
must  be  shown  to  make  evidence  of 
intoxication  admissible.  Eyan  v.  U.  S., 
26  App.  Gas.  (D.  C.)  74  '(specific  in- 
tent) ;  C.  v.  Snyder,  224  Pa.  526,  73  A. 
910. 

Intoxication,  mitigating  circumstance. 
IT.  S.  r.  Fitzgerald,  2  Phil.  Isl.  419. 
Habits  of  party  to  contract  for  support 
may  be  shown  as  illustrating  any 
charge  of  misconduct  by  party  allecfed 
to  have  broken  it;  but  not  general 
habits  as  to  use  of  liquors  if  such 
party  aware  of  them  before  he  con- 
tracted. Cox  V.  Combs,  51  Tex.  Civ. 
346,  111  S.  W.  1069. 


JUDGMENTS 

In  condemnation  proceedings,  839-36; 
May  be  evidence  thouf/h  not  conclusive, 
839-36;  In  equity  coiuilusice  at  law,  852- 
90;  Exceptions  to  rules,  852-90. 
781  Burden  on  party  asserting  form- 
er adjudication  to  prove  it.  Guver  v. 
Tr.  Co.  (Ind.  App.),  104  N.  E.  82; 
Cuneo  V.  Freeman,  137  N.  Y.  S.  885. 
785-1  Page  v.  Garver,  5  Cal.  App. 
3S3,  90  P.  481;  Dix  v.  Dix,  132  Ga.  630, 
64  S.  E.  790;  Crovatt  v.  Baker,  130  Ga. 
507,  61  S.  E.  127;  Connelly  v.  Omaha, 
79  Neb.  146,  112  N.  W.  360. 
785-2  Missouri  Ins.  Co.  v.  Lovelace, 
1  Ga.  App.  446,  58  S.  E.  93;  McCul- 
lough  V.  Connelly,  137  la.  682,  114  N. 
W.  301,  15  L.  E.  A.  (N.  S.)  823;  School 
Twp.  f.  Dist.,  134  la.  349,  112  N.  W. 
5;  Cotter  v.  E.  Co.,  190  Mass.  3u2,  76 
N.  E.  910;  Corbett  v.  Craven,  193  Mass. 
30,  78  N.  E.  748,  196  Mass.  319,  S2  N. 
E.  37;  Couch  v.  Harp,  201  Mo.  457,  100 
S.  W.  9;  Harris  v.  Co.,  114  Tenn.  328, 
85  S.  W.  897. 

7S5-3     Brown  v.  Clark,  80  Conn.  419, 
68  A.  1001. 

786-4  McFall  v.  Kirkpatrick,  236  HI. 
281,  S6  N.  E.  139;  Lamberton  v.  Dins- 
more,  75  N.  H.  574,  78  A.  620. 
786-5  Gering  i\  Dist.,  76  Neb.  219, 
107  N.  W.  250;  McLennon  r.  Fenner, 
19  S.  D.  492,  104  N.  W.  218;  Krug  v. 
Hendricks,  54  Wash.  209,  102  P.  1()49; 
Pereles  r.  Gross,  126  Wis.  122,  105  N. 
W.  217;  Davis  r.  Schmidt,  126  Wis.  461, 
106  N.  W.  119. 

786-7  Hays  t\  Bostick,  96  Miss.  794, 
51  S.  462;  Hembree  v.  McFarland,  55 
Wa.=?h.  605,  104  P.  837. 
786-9  Bitrelow  r.  Min.  Co.,  225  TJ. 
S.  m,  32  Sup.  Ct.  641,  56  L.  ed.  1009; 
"Michigan  T.  Co.  r.  Ferrv,  175  Fed.  667, 
99  C.  C.  A.  221;  Burt,  etc.  Co.  v.  Bailev, 
175  Fed.  131;  Dix  r.  Dix,  132  Ga.  630, 
64  S.  E.  790;  Field  v.  Field.  215  HI. 
496,  74  N.  E.  443;  In  re  Phillips,  158 
Mich.  155,  122  N.  W.  5.54;  Sam  mens  v. 
Pike.  108  Minn.  291,  120  N.  W.  540; 
Lake  v.  Perrv,  95  INfiss.  550,  49  S.  569; 
Gibson  V.  Sexson,  82  Neb.  475,  118  N. 
W.  77;  Logan  v.  Flattau,  73  N.  J.  Eq. 
222,  67  A.  1007;  Hope  r.  Seaman,  119 
N.  Y.  S.  713;  Ballew  r.  Young,  24  Okla. 
1S2,  103  P.  623;  Eoss  v.  Martin  (Tex. 
Civ.),  128  S.  W.  718;  White  v.  White, 
66  W.  Ya.  79,  66  S.  E.  2. 
7S7-10  Bk.  r.  Reed,  232  HI.  238,  83 
N.  E.  820;  Dittmer  v.  Miorandorf,  129 
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la.  643,  106  N.  W.  158;  Gibson  v.  Sex- 
son,  82  Neb.  475,  118  N.  W.  77;  Hope  v. 
Seaman,  119  N.  Y.  S.  713;  Clarke  v 
Dovle,  17  N.  D.  340,  116  N.  W.  348; 
Scales  V.  Wren,  103  Tex.  304,  127  S.  W. 
164. 

Presumption  in  favor  of.  Chicago,  etc. 
E.  Co.  V.  Grantham,  165  Ind.  279,  75  N. 
E.  265. 

787-12  Murray  v.  Strong,  2  Alaska 
517;  Converse  v.  Bk.,  79  Conn.  163,  64 
A.  341;  Whiteomb  v.  Quinlan,  75  N.  H. 
429,  75  A.  525;  Guffey  v.  R.  Co.,  122 
N.  Y.  S.  947. 

787-13  Ely  p.  Ins.  Co.,  33  Ky.  L.  E. 
272,  110  S.  W.  265;  Duval  v.  Johnson, 
90  Neb.  503,  133  N.  W.  1125;  Fitch  v. 
Huntington,  125  Wis.  204,  102  N.  W. 
1066. 

788-16     Strauss  v.  Strauss,  122  App. 
Div.  729,  107  N.  Y.  S.  842. 
788-17     See    In    re    Clark,    135    Wis. 
437,  115  N.  W.  387. 

789-24  Hall  &  Fa-ley  v.  Imp.  Co., 
173  Ala.  398,  56  S.  235;  Moody  v.  At- 
kinson, 165  Ala.  299,  51  S.  621;  Taylor 
t:  Darling,  22  Cal.  App.  101,  133  P. 
503;  McCullough  v.  Connelly,  137  la. 
682,  114  N.  W.  301,  15  L.  E.  A.  (N.  S.) 
823;  Succession  of  Herber,  119  La.  1064, 
44  S.  888;  Coyle  v.  Tr.  Co.,  216  Mass. 
156,  103  N.  E.  288;  Jones  v.  Gould,  129 
N.  Y.  S.  1038;  Fulton,  etc.  Co.  v.  Co., 
130  App.  Div.  343,  114  N.  Y.  S.  642; 
Eich  V.  Morisey,  149  N.  C.  37,  62  S.  E. 
762;  Pittsburg  C.  Co.  v.  E.  Co.,  227  Pa. 
90,  75  A.  1029;  McPherson  r.  Swift,  22 
S.  D.  165,  116  N.  W.  76;  Kerr  v.  Blair, 
55  Tex.  Civ.  349,  118  S.  W.  791;  Horner 
V.  Gas  Co.,  71  W.  Va.  345,  76  S.  E.  662. 
Collateral  motion. — Decision  not  on 
merits.  Brown  v.  Beckwith,  58  W.  Va. 
140,  51   S.  E.  977. 

Burden  is  upon  party  denying  binding 
effect  of  a  former  judgment  to  show 
it  was  not  u^ton  the  merits.  Sweenev 
r.  Waterhouse,  43  Wash.  613,  86  P.  946. 
790-26  Avery  v.  Bk.,  221  Mo.  71,  119 
S.  W.  1106;  Kerr  V.  Blair,  55  Tex.  Civ. 
349,  118  S.  W.  791;  Hermann  v.  Allen 
(Tex.  Civ.),  118  S.  W.  794. 
791-28  See  supra,  "Conclusive  Evi- 
dence," 274-20. 

791-32  First  Nat.  Bk.  v.  Goldsmith, 
40  Ind.  App.  592,  82  N.  E.  799;  Wett- 
laufer  v.  Baxter,  137  Ky.  362,  125  S. 
W.  741;  Pollak  t\  Mfg.  Co.,  81  Misc. 
216,  142  N.  Y.  S.  495;  St.  Aubin  v.  City, 
31   O.  C.  C.  106. 

79t-33  Murray  v\  Pocatello,  226  U. 
S.  31«,  33  Sup.  Ct.  107,  57  L.  ed.  239; 


Missouri,  etc.  Ind.  Co,  v.  Lovelace,  1 
Ga.  App.  446,  58  S.  E.  93;  Farmers' 
Assn.  V.  Caine,  224  111.  599,  79  N.  E. 
956. 

791-34     Motes  v.  E.  Co.,  11  Ariz.  39, 

89  P.  410. 

792-35  Weisenborn  v.  Evans,  30  Ky. 
L.  E.  781,  99  S.  W.  629. 
792-36  Prall  i\  Prall,  58  Fla.  496,  50 
S.  867;  Eichmond  Mills  v.  Co.,  123  Ga. 
216,  51  S.  E.  290;  Watt  v.  Barnes,  41 
Ind.  App.  466,  84  N.  E.  158;  Eandolphs 
V.  Snyder,  130  Ky.  159,  129  S.  W.  562; 
Pollak  i;.  Mfg.  Co.,  81  Misc.  216,  142 
N.  Y.  S.  495;  Ex  parte  Corliss,  16  N. 
D.  470,  114  N.  W.  962;  Hodge  v.  Corp., 

90  S.  C.  229,  71  S.  E.  1009;  Carpenter  v. 
Landry,  45  Tex.  Civ.  506,  101  S.  W. 
277;  Jefferson  v.  Scott  (Tex.  Civ.),  135 
S.  W.  705;  S.  V.  Super.  Ct.,  62  Wash. 
'556,  114  P.  427. 

793-37  Coram  v.  Ingersoll,  148  Fed. 
169,  78  C.  C.  A.  303;  Gould  v.  Soto,  14 
Ariz.  558,  133  P.  410;  Smith  v.  Cowell, 
41  Colo.  178,  92  P.  20;  Moore  v.  E. 
Co.,  119  Tenn.  710,  109  S.  W.  497. 
793-39  Wapello  S.  S.  Bk.  v.  Colton, 
143  la.  359,  122  N.  W.  149. 
Judgment  on  pleadings  is  on  merits. 
Bailey  v.  Co.,  5  Cal.  App.  740,  91  P. 
416. 

793-40  Prall  r.  Prall,  58  Fla.  496, 
50  S.  867;  Succession  of  Herber,  119 
La.  1064,  44  S.  888. 
793-41  Jenkins  v.  Purcell,  29  App. 
Cas.  (D.  C.)  209;  Howard  v.  Howard, 
133  Kv.  568,  118  S.  W.  367;  Jones  f. 
Hubbard,  193  Mo.  147,  90  S.  W.  1137; 
Hazel  V.  Jacobs,  78  N.  J.  L.  459,  75  A. 
903;  Pioneer,  etc.  Co.  v.  S.,  40  Okla. 
417,  138  P.  1033;  Farmers'  S.  Bk.  v. 
Stephenson,  23  Okla.  695,  102  P.  992; 
Eandal  v.  Gould,  18  Pa.  Dist.  6;  Con- 
nor V.  McCoy,  83  S.  C.  165,  65  S.  E. 
257  (recital  judgment  by  consent,  con- 
clusive) ;  Bobbins  V.  Hubbard  (Tex. 
Civ.),  108  S.  W.  773. 
A  compromise  judgment  in  suit  brought 
by  one  citizen  in  interests  of  all,  not 
binding  upon  them.  Board  V.  Buckley, 
85  Miss.  713,  38  S.  104. 
795-44  Hoff  V.  Haekett,  148  Wis. 
32,  134  N.  W.  132. 

Where  an  agreed  judgment  ig  collater- 
ally attacked,  it  will  be  conclusively 
presumed  that  all  of  the  parties  af- 
fected agreed  to,  else  the  court  would 
not  have  entered  it.  Duff  v.  Ilagins, 
146  Kv.  792,  143  S.  W.  378. 
795-46  Phillips  r.  Milling  Co.,  27  S. 
D.  350,  131  N.  W.  308. 
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795-47  In  re  Stone,  172-  Fed.  947; 
Kellogg  V.  Maloney,  152  Fe<l.  405,  81 
C.  C.  A.  531;  San  Gabriel  Bk.  v.  Co., 
4  Cal.  App.  630,  89  P.  360;  Tootle  v. 
McClellan,  7  Ind.  Ty.  64,  103  S.  W. 
766,  12  L.  R.  A.    (N.   S.)    941;   Garrett 

B.  Ins.  Co.  r.  Minard,  82  Kan.  338,  103 
P.  80;  Watson  v.  McHenry,  107  Md. 
245,  68  A.  606;  Standard  S.  Co.  v. 
Merritt,  48  Misc.  498,  96  N.  Y.  S.  181; 
Meyerhoffer  t\  Baker,  121  App.  Div. 
797,  106  N.  Y.  S.  718;  Weisinger  r. 
Eosenberg,  108  X.  Y.  S.  1065;  Turnage 
V.  Jovner,  145  N".  C.  81,  58  S.  E.  757; 
U.  S.  F.  &  G.  Co.  r.  Jasper,  56  Tex. 
Civ.  236,  120  S.  W.  1145  (no  inference 
beyond  material  facts  pleaded).  See 
supra,  "Conclusive  Evidence,"  274-21. 
796-48  Pence  r.  Long,  38  Ind.  App. 
63,  77  X.  E.  961. 

797-49     Counter     claim     pleaded    by 

defaulting    party,    not    res    adjudicata. 

North    Baltimore    Co.    r.   Altpeter,    133 

Wis.    112,   113   N.  W.  435. 

797-50     Wvman   r.    Embree,   78   Neb. 

84,  no  N.  W.  537. 

Matters  actually  litigated,  concluded  if 

parties    had    opportunity    to    be    heard. 

In    re    Eahm's    Est.,    226    Pa.    594,    75 

A.   830. 

797-52     Watson  v.  McHenrv,  107  Md. 

245.  68  A.  606. 

797-53     Calaf  Y  Fugurul   v.  Calaf  Y 

Rivera,  232  U.  S.  371,  34  Sup.  Ct.  411; 

Bemis  Car  B.  Co.  v.  Brill  Co.,  200  Fed. 

749,   119   C.   C.  A.  229;    In   re   Scarry's 

Est.    (Ariz.),   137   P.   868;    Lewis    r.   R. 

Co.,  107  Ark.  41,  154  S.  W.  19S;   Bart- 

lett    r.    O'Mahoney,   47    Colo.    237,    107 

P.    219;    Hughes    v.    Morrison,    141    Ga. 

476,   81    S.   E.    202;    Hubbard    r.    Power 

Co.,  89  Kan.  446,  131  P.  1182;  Kentucky 

C.  L.  Co.  V.  Baker,  155  Ky.  344,  159 
S.  W.  943;  Landers  ?.'.  Landers,  151  Kv, 
206.  151  S.  W.  386;  Warner  r.  Michel, 
167  Mo.  App.  713,  151  S.  W.  159;  How- 
ell V.  Bent,  48  Mont.  268.  137  P.  49; 
Dunseth  r.  R.  Co.,  41  Mont.  14,  108 
P.  567;  Schultze  r.  Schultze  (N.  J. 
Eq.),  75  A.  824;  Ward  r.  Ward,  130 
App.  Div.  27,  114  N.  Y.  S.  326;  M<-Car- 
go  V.  Jergens,  206  N.  Y.  363,  99  N.  E. 
838;  Rhvne  r.  Rhvne,  160  N.  C.  559,  76 
S.  E.  469;  Pioneer,  etc.  Co.  r.  S.,  40 
Okla.  417,  138  P.  1033;  Rice  r.  Woolcry, 
38  Okla.  199,  132  P.  817;  Claypnol  r. 
O'Neill,  65  Or.  511,  133  P.  349;  Peojdo's 
W.  Co.  r.  Titv.  241  Pa.  208,  88  A. 
503;  In  re  Rahm's  Est.,  226  Pa.  594, 
75  A.  830;  Morrow  r.  R.  Co..  84  S.  C. 
224,    66    S.    E,    186    (judgment    of    in- 


voluntary nonsuit  on  failure  to  show 
cause  of  action);  City  of  San  Antonio 
V.  Nat.  Bk.  (Tex.  Civ.),  155  S.  W.  620; 
Keller  v.  Co.  (Tex.  Civ.),  127  S.  W. 
888;  Sweetser  r.  Fox  (Utah),  134  P. 
599;  Sav.  Bk,  r.  Todd,  114  Va.  708,  77 
S.   E.   446. 

Judgment  of  dismissal  after  trial  on 
issue  joined  by  general  denial.  Fluker 
r.  De  Grange.  117  La.  331.  41  S.  .591. 
Brrden  on  party  relying  upon  plea  of 
res  judicata  to  i)rovo  matter  in  issue 
was  litigated.  Luguna  Dist.  v.  Co.,  5 
Cal.  App.  166,  S9  P.  I99Z  (also  to  show 
no  change  in  facts);  Grand  Val.  Irr. 
Co.  V.  Co.,  .37  Colo.  483,  86  P.  324  (pre- 
ponderance); Harris  r.  Co.,  129  Ga. 
241,  58  S.  E.  831;  Draper  i".  Medlock, 
122  Ga.  234,  50  S.  E.  113;  Gering  i\ 
Dist.,  76  Neb.  219,  107  N.  W.  250; 
Clark  r.  Scovill.  198  N.  Y.  279,  91 
N.  E.  800  (evidence  must  be  consist- 
ent with  record  if  that  is  indefinite) ; 
Griffen  r.  Keese,  1S7  N.  Y.  454,  80 
N.  E.  367;  Ex  parte  Stevenson,  20  Okla. 
549,  94  P.  1071;  Moore  r.  R.  Co.,  119 
Tenn.  710,  109  S.  W.  497. 
79S-54  Ederheimer  v.  Drv  Goods  Co., 
105  Ark.  488,  152  S.  W.  142;  Fowler 
r.  Davis,  1  Ga.  App.  549,  57  S.  E. 
939;  Wilcoxon  r.  Wilcoxon,  230  HI.  93, 
82  N.  E.  584;  Harrington  r.  Harrington, 
189  Mass.  281,  75  N.  E.  632;  Scientific 
A.  Club  r.  Horchitz.  168  Mo.  App.  35, 
151  S.  W.  475;  Douglas  r.  Smith,  75 
Neb.  169,  106  N.  W.  173;  Clavpool  i\ 
O'Neill,  65  Or.  511,  133  P.  349. 
798-55  St.  Louis,  etc.  R.  Co.  v.  R. 
Co.,  152  Fed.  849,  81  C.  C.  A.  643; 
Gunter  r.  R.  Co..  200  U.  S.  273;  Drink- 
ard  r.  Oden,  150  Ala.  475.  43  S.  578; 
Ederheimer  r.  Dry  Goods  Co.,  105  Ark. 
488,  152  S.  W.  142;  Briggs  r.  Manning, 
80  Ark.  304,  97  S.  W.  2'*9;  Nemo  r. 
Farrington,  7  Cal.  App.  443,  94  P.  874. 
877;  In  re  Bell's  Est.,  153  Cal.  331,  95 
P.  372;  Smith  r.  Cowell,  41  Colo.  178, 
92  P.  20;  Booth  r.  Mohr,  125  Ga.  472, 
54  S.  E.  147;  McLendon  r.  Shumate, 
128  Ga.  526,  57  S.  E.  886;  Thompson 
V.  Hemenwav,  218  111.  46,  75  N.  E. 
791;  Kidder"  r.  Walker,  121  111.  App. 
546;  Peacock  r.  Co.,  114  HI.  App.  463; 
United  O.  &  G.  Co.  r.  Alberson,  43 
Ind.  App.  626,  88  N.  E.  359;  Same  v. 
Ellsworth,  43  Ind.  App.  670,  88  N.  E. 
362;  Chicago,  etc.  R.  Co.  r.  Grantham, 
165  Tnd.  279.  75  N.  E.  265;  Van  Camp 
r.  Huntington.  39  Tnd.  App.  28.  78  N. 
E.  1057;  Jackson  r.  Morgan.  167  Tnd. 
528,  78  N.  E.  633;  Crockett  v.  Crockett, 
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132  Ta.  388,  "106  N.  W.  944;  Naugle  v. 
Naugle,  89  Kan.  622,  132  P.  164;  Wren 
V.  Cooksey,  155  Ky.  620,  159  S.  W. 
1167;  Brashears  i:  Frazier,  30  Ky.  L. 
R.  647,  99  S.  W.  342;  Harvin  v.  Blaek- 
man,  121  La.  431,  46  S.  525;  Aetna  L. 
Ins.  Co.  V.  Tremblay,  101  Me.  585,  65 
A.  22;  Slingluff  v.  Hubner,  101  Md. 
652,  61  A.  326;  Hill  v.  McConnell,  106 
Md.  574,  68  A.  199;  Cotter  v.  R.  Co., 
190  Mass.  302,  76  N.  E.  910;  Corbett 
V.  Craven,  193  Mass.  30,  78  N.  E.  748, 
196  Mass.  319,  82  N.  E.  37;  Kaufer  v. 
Ford,  100  Minn.  49,  110  N.  W.  364; 
Alexander  v.  Thompson,  101  Minn.  5, 
111  N.  W.  385;  Thornton  V.  Natchez, 
88  Miss.  1,  41  S.  498;  Scientific  A.  Club 
V.  Horchitz,  168  Mo.  App.  35,  151  S.  W. 
475;  Barber  Co.  v.  Field  (Mo.  App.), 
97  S.  W.  179;  Pond  v.  Huling,  125  Mo. 
App.  474,  101  S.  W.  115;  Summet  r. 
Co.,  208  Mo.  501,  106  S.  W.  614;  First 
Nat.  Bk.  v.  Gibson,  74  Neb.  232,  104 
N.  W.  174,  105  N.  W.  1081;  In  re 
Walsh's  Est.  (N.  J.  L.),  74  A.  563; 
Rauh  V.  Wolf,  62  Misc.  621,  116  N.  Y. 
S.  13;  Pierson  V.  Hughes,  102  N.  Y.  S. 
528;  Maasch  v.  Grauer,  123  App.  Div. 
669,  108  N.  Y.  S.  54;  Yuen  Suey  v. 
Fleshman,  65  Or.  606,  133  P.  803;  Clay- 
pool  i'.  O'Neill,  65  Or.  511,  133  P.  349; 
Miller  v.  Smith,  109  Va.  651,  64  S.  E. 
956;  Spring  Hill  I.  Co.  v.  Co.,  42  Wash. 
379,  85  P.  6  (suggested  modification) ; 
Spokane  V.  L.  &  W.  Co.  v.  Madson,  46 
Wash.  640,  91  P.  1;  Tio  v.  Brown,  131 
Wis.  573,  111  N.  W.  679,  Comp.  Shively 
V.  Co.,  5  Cal.  App.  236,  89  P.  1073.  See 
supra,  "Conclusive  Evidence,"  270-9. 
Affirmance  on  other  grounds  leaves 
question  expressly  determined  by  lower 
court,  res  adjudicata.  Russell  v.  Rus- 
sell, 134  Fed.  840,  67  C.  C.  A.  436. 
801-56  Van  Camp  v.  Huntington,  39 
Ind.  App.  28,  78  N.  E.  1057. 
801-57  Standard  M.  Ins.  Co.  v.  Co., 
167  Fed.  119,  92  C.  C.  A.  571;  Bryan 
V.  Jones,  138  Ga.  719,  75  S.  E.  1117; 
Triska  v.  Miller,  86  Neb.  503,  125  N. 
W.  1070;  Clarke  v.  Aldridge,  162  N.  C. 
326,  78  S.  E.  216;  Carver  Bros.  v.  Mer- 
rett  (Tex.  Civ.),  155  S.  W.  633;  Grain 
V.  Ins.  Co.,  56  Tex.  Civ.  406,  120  S.  W. 
1098. 

803-58  Roberts  v.  Leutzke,  39  Ind. 
App.  577,  78  N.  E.  635;  O'Brien  v. 
Allen,  42  Wash.  393,  85  P.  8. 
802-59  In  re  Clark,  176  Fed.  955; 
Arcadia  Mfg.  Co.  v.  Fisher,  120  La. 
1076,  46  S.  28;  Jennings  V.  Wall 
(Mass.)   104  N.  E.  738;  S.  v.  Muench, 


217  Mo.  124,  117  S.  W.  25;  Sloan  v. 
Byers,  37  Mont.  503,  97  P.  855;  Winni- 
piseogee  Mfg.  Co.  v.  Laconia,  74  N.  H. 
82,  65  A.  378;  Lane  v.  Kuehn  (Tex.), 
167  S.  W.  804;  Moehlenpah  v.  May- 
hew,  138  Wis.  561,  119  N.  W.  826. 
803-60  Wilkinson  v.  Co.,  150  Ala. 
464,  43  S.  857;  Bk.  v.  Smith,  146  Cal. 
398,  81  P.  542;  Neill  v.  Harris,  133  Ga. 
493,  66  S.  E.  246  (though  a  question  in- 
volved  eliminated  by  consent) ;  Georgia 
R.  &  B.  Co.  V.  Wright,  124  Ga.  596, 
58  S.  E.  251;  Kelly  v.  Moore,  128  Ga. 
683,  58  S.  E.  181;  School  Twp.  v.  Dist., 
134  la.  349,  113  N.  W.  5;  Bleakley  v. 
Barclay,  75  Kan.  462,  89  P.  906;  Siler 
V.  Carpenter,  155  Ky.  640,  160  S.  W, 
186;  McManus  v.  Scheele,  118  La.  744, 
43  S.  394;  Sloan  v.  Byers,  37  Mont. 
503,  97  P.  855;  P.  v.  Bk.,  104  App.  Div. 
219,    93    N.   Y.    S.    521;    Potash   i:.    Co., 

48  Misc.  402,  95  N.  Y.  S.  571;  Martin 
V.  Co.,  103  N.  Y.  S.  947;  Meyerhoffer 
V.  Baker,  121  App.  Div.  797,  106  N. 
Y.  S.  718;  Weisinger  v.  Rosenberg,  108 
N.  Y.  S.  1065;  Clarke  u.  Aldridge,  162 
N.  C.  326,  78  S.  E.  216.  See  supra, 
"Conclusive  Evidence,"  279-9. 
804-61  Connolly  v.  Dammann,  232 
111.  175,  83  N.  E.  531;  Sbarbero  v.  Mil- 
ler, 72  N.  J.  Eq.  248,  65  A.  472;  In  re 
Locust  Ave.,  185  N.  Y.  115,  77  N.  E. 
1012;  Eisenberg  v.  Thorne,  49  Misc. 
617,  96  N.  Y.  S.  1020;  Rothstein  v. 
Steinbugler,  52  Misc.  552,  102  N.  Y. 
S.  470;  Carter  v.  Carter,  14  N.  D. 
66,   103   N.    W.   425;    Heilner  v.   Smith, 

49  Or.  14,  88  P.  299;  Mosteller  v.  Hol- 
born,  21  S.  D.  547,  114  N.  W.  693; 
Seifen  v.  Racine,  129  Wis.  343,  109 
N.  W.  72. 

Judgment  in  bar  urged  as  defense  to 
prosecution  of  second  action  upon  same 
claim,  concludes  parties  as  to  all  mat- 
ters offered  in  relation  to  the  claim  or 
which  might  have  been  offered;  but 
where  second  action  is  upon  a  differ- 
ent claim,  prior  judgment  is  an  es- 
toppel only  as  to  those  points  upon  de- 
termination of  which  verdict  rendered. 
Werckmeister  v.  Co.,  138  Fed.  162;  Del- 
aware, etc.  R.  Co.  V.  Kutter,  147  Fed. 
51,  77  C.  C.  A.  315;  Linton  v.  Co., 
147  Fed.  824;  Grand  Val.  Irr.  Co.  v. 
Co.,  37  Colo.  483,  86  P.  324;  Blackford 
V.  Wilder,  28  App.  Cas.  (D.  C.)  535; 
Lincoln  T.  Co.  v.  Nathan,  122  Mo.  App. 
319.  99  S.  W.  484;  Am.  R.  Co.  v.  New 
York,  123  App.  Div.  483,  107  N.  Y.  S. 
1098;  Kirven  v.  Co.,  77  S.  C.  493,  58 
S.  E.  424. 
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804-62  Cartwright  v.  West,  155  Ala. 
Giy,  47  S.  93. 

804-64  Excelsior  C.  Co.  v.  Gilder- 
sleeve,  160  Fed.  47,  87  C.  C.  A.  202; 
Lowe  V.  Ozriiun,  3  Cal.  App.  387,  86 
P.  729;  Horner  t\  Bell,  105  Md.  113, 
66  A.  39;  Ilering  v.  Mosher,  144  Mich. 
152,  107  N.  W.  917;  Brown  r.  MeKie, 
185  N,  Y.  303,  78  N.  E.  64;  Moser  v. 
E.  Co.,  233  Pa.  259,  82  A.  362;  Peacock 
r.  Coltrane  (Tex.  Civ.),  116  S.  W.  389; 
Hilton  V.  Snyder,  37  Utah  384,  108  P. 
698.  Non-essential  recital  in  judgment 
is  i)rinia  facie  evidence  of  fact  recited 
after  lapse  of  forty  years.  S.  v.  Ortiz, 
99  Tex.  475,  90  S.  W.  1084,  86  S.  W. 
45. 

805  Dismissal  without  prejudice  of  a 
claim  in  bankruptcy  is  not  res  adjudi- 
cata.  Graves  v.  Bank,  89  Kan.  179, 
131    P.    146. 

Judgment  directing  a  verdict  hold  not 
conclusive.  St.  Louis,  etc.  R.  Co.  V. 
Duncan  (Tex.  Civ.),  164  S.  W.  1087. 
805-67  Sessinghaus  v.  Knoche,  137 
Mo.  App.  323,  118  S.  W.  104.  See  Wil- 
trout  V.  Showers,  82  Ngb.  777,  118  N. 
W.  1080. 

805-68  Ahlers  r.  Sniilev,  11  Cal. 
App.  343,  104  P.  997;  Keane  v.  Co.,  17 
Ida.  179,  105  P.  60;  Peninsular  Stove 
Co.  V.  Bagby,  158  111.  App.  302;  Conant 
r.  Chamber,  201  Mass.  479,  87  N.  E. 
906;  Haskell  v.  Friend,  196  Mass.  198, 
81  N.  E.  962;  Deneen  v.  R.  Co.,  150 
Mich.  235,  113  N.  W.  1126;  Wing  r. 
Ins.  Co.,  167  Mo.  App.  14,  150  S.  W. 
1121;  Dean  v.  R.  Co.,  148  Mo.  App. 
428,  128  S.  W.  10;  Frank  &  J.  G.  Jen- 
kins, Jr.  17.  Conklin,  130  N.  Y.  S.  77S; 
Forehand  r.  Tavlor,  155  N.  C.  353,  71 
S.  E.  433;  Joyner  i\  Ins.  Co.,  155  N.  C. 
255,  71  S.  E.  434;,  Smith  v.  Co.,  151 
N.  C.  260,  65  S.  E.  1009;  Gratz  r. 
Parker,  137  Wis.  104,  118  N.  W.  637. 
See  Mossier  Co.  v.  Cesare,  65  Misc.  40, 
119   N.  Y.  S.  274. 

806-69  Burns  v.  Vercen,  132  Ga.  349, 
64  S.  E.  113;  Mason  v.  R.  Co.,  22G  Mo. 
212,  125  S.  W.  1128  (statute). 
807-70  Harrison  v.  Folov,  206  Fed. 
57,  124  C.  C.  A.  191;  Crausbv  r.  Craus- 
by,  164  Ala.  471.  51  S.  529  (ro/ifra  under 
rule  of  court  unless  otherwise  ordered); 
Carr  v.  Howell,  154  Cal.  372,  97  P.  885; 
In  ro  Bump's  Est.,  152  Cal.  274,  92 
P.  643;  Hinsdale  E.  L.  &  P.  Co.  r. 
Ogle,  45  Colo.  454.  101  P.  7S6;  Smith 
r.  Cowell,  41  Colo.  178,  92  P.  20;  Sum- 
ner r.  GrifTin.  130  Ky.  323,  113  S.  W. 
422;   Sevier   v.  Bowling,   30   Ky.   L.   R. 


217,  97  S.  W.  806;  Virtue  v.  Mfg.  Co., 
123  Minn.  17,  142  X.  W.  930;  Penning- 
ton C.  Bk.  V.  Bauman,  85  Xeb.  226, 
122  N.  W.  848;  Clark  r.  Scovill,  193 
N.  Y.  279,  91  N.  E.  800;  McPherson 
r.  Swift,  22  S,  D.  165,  116  N.  W.  76; 
Averill  M.  Co.  v.  Allbritton,  51  Wash. 
30,  97  P.  1082  (without  prejudice). 
Dismissal  "without  prejudice,"  not 
judgment  on  merits  (Budlong  v.  Bud- 
long,  48  Wash.  645,  94  P.  478),  nor  is 
dismissal  by  agreement.  Couch  v. 
Harp,  201  Mo.  457,  mo  S.  W.  9. 
Dismissal  as  to  certain  defendants, 
judgment  rendered  thereafter,  not 
bin^ling  on  them  (Dittmer  v.  Mieran- 
dorf,  129  la.  643,  106  X.  W.  158),  and 
dismissal  of  one  of  two  counts,  not 
conclusive  as  to  the  other.  Lemon  v. 
Bk.,  131  Ta.  79,  108  X.  W.  104. 
Dismissal  on  ground  summons  defective, 
not  on  merits.  ]\lacon  &  B.  R.  Co.  V. 
Walton,  127  Ga.  294,  56  S.  E.  419. 
Dismissal  on  hearing,  determination  on 
merits.  Maver  v.  Kornegav,  152  Ala. 
650,  44  S.  "839;  Pond  r.  Huling,  125 
Mo.  App.  474,  101  S.  W.  115.  See 
Cohen  r.  Bachrach,  56  Misc.  524,  107 
X.  Y.  S.  61. 

808-71  Robinson  r.  F.  Co.,  159  Fed. 
131,  86  C.  C.  A.  321;  Kelly  v.  Griffin, 
16.5  Ala.  309,  51  S.  789  (for  want  of 
prosecution);  Walter  Brew.  Co.  v. 
Honseloit,  146  Wis.  666,  132  X.  W.  631. 
Presumed  dismissed  on  merits,  but  parol 
evidence  is  admissible  to  rebut  pre- 
sumption. Stratton  f.  Com.,  145  Fed. 
436. 

Dismissal  caused  by  complainant.  Boon 
r.  Riiev,  171  Ala.  657,  54  S.  99/. 
808-72  In  Hazen  v.  Lvndonville 
Bank,  70  Vt.  543,  41  A.  1046,  67  Am. 
St.  680,  it  is  said:  "A  decree  inequity, 
dismissing  a  bill  without  prejudice,  only 
puts  an  end  to  the  suit  then  pending 
and  is  not  a  bar  to  a  subsequent  suit 
for  the  same  cause  of  action."  In 
IVfassachusetts  it  is  held  that  a  declara- 
tion in  a  decree  for  divorce,  dismissing 
the  libel  without  prejudice,  imports  that 
it  is  not  intended  to  bo  a  bar  to  a 
new  libel  for  the  same  cause.  Thurs- 
ton r.  Thurston,  99  Mass.  39.  Seo 
Xoonan  r.  Luther,  206  X.  Y.  105,  99 
X.  E.  178. 

809-73  Swift  V.  McPherson,  232  U. 
S.  51,  34  Sup.  Ct.  239;  Kenealv  r.  Glos, 
241  111.  15.  89  X.  E.  289.  See  Stratton 
r.  Com..  164  Fed.  901. 
809-74  Presumption  voluntary  dis- 
missal on  merits.  In  re  Ward  's  Est.,  152 
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Mich.  218,  116  N.  W.  23;  Michel  v. 
White,  64  Wash.  341,  116  P.  860.  See 
American  H.  B.  Assn.  v.  Assn.,  114  111. 
App.  136. 

809-75  Informal  dismissal  by  plain- 
tiff, not  adjudication.  Farmers'  O.  & 
M.  Co.  V.  Melton,  159.  Ala.  469,  49  S. 
225. 

811-76  Dismissal  of  some  counts 
without  objection  by  defendant,  no  bar. 
Grossman  v.  Grriggs,  188  Mass.  156,  74 
N.  E.  358. 

Dismissal  pursuant  to  motion  by  each 
party,  no  findings  being  made  on  the 
issues,  is  not  a  bar,  regardless  of  re- 
citals in  judgment.  Northern  P.  E. 
Co.  V.  Spencer,  56  Or.  250,  108  P.  180. 
811-78  See  Smith  v.  Pinnell,  107 
Ark.  185,  154  S.  W.  497. 
811-79  S.  V.  Bellflower,  129  Mo.  App. 
138,  108  S.  W.  117. 

812-83  Melvin  v.  Melvin,  8  Cal.  App. 
684,  97  P.  696. 

813-84  Wells  v.  Co.,  144  la.  605,  123 
N.  W.  371;  Hopedale  E.  Co.  v.  Co.,  132 
App.  Div.  348,  116  N.  Y.  S.  859  (final 
judgment  dismissing  complaint  under 
code). 

Vacation  of  judgment  by  consent,  pend- 
ing appeal,  renders  it  inadmissible. 
Fidelity  &  D.  Co.  v.  E.  Co.,  50  Wash. 
391,  97  P.  453. 

Dismissal  after  reversal. — After  judg- 
ment of  reversal,  remand  of  cause  and 
setting  aside  original  judgment  dismis- 
sal prevents  judgment  of  reversal  from 
being  res  adjudicata,  though  dismissal 
erroneous.  Collins  i>.  Ins.  Co.,  232  111. 
37,  83  N.  E.  542,  14  L.  E.  A.  (N.  S.) 
356;  Jones  V.  Knights,  236  111.  113,  86 
N.  E.  191. 

813-86  Order  modifying  temporary 
injunction,  though  affirmed,  not  res 
judicata.  Kuchler  v.  Weaver,  23  Okla. 
420,  100  P.  915. 

814-87  In  re  Eick's  Estate,  160  Cal. 
467,  117  P.  539;  McKinnon  v.  Johnson, 
57  Fla.  120,  48  S.  910;  Crovatt  r.  Baker, 
130  Ga.  507,  61  S.  E.  127;  Old  Wayne 
Assn.  V.  McDonough,  164  Ind.  321,  73 
N.  E.  703;  Brown  i\  Powers,  146  la. 
729,  125  N.  W.  833;  Pierce  -v.  Marrs, 
153  Ky.  748,  156  S.  W.  404;  Herwig's 
Succession,  122  La.  64,  47  S.  398;  Baird 
V.  E.  Co.,  129  N.  Y.  S.  329;  Clark  v. 
Scovill,  198  N.  Y.  279,  91  N.  E.  800; 
Floyd  V.  Co.,  222  Pa.  257,  71  A.  13; 
Atlantic,  etc.  E.  Co.  v.  E.  Co.,  88  S. 
C.  4^4,  71  S.  E.  34;  Harris  v.  Mason, 
120  Tenn.  668,  115  S.  W.  1146;  Dieken- 
sheets   p.   Hudson    (Tex.    Civ.),   167    S. 


W.  1097;  Peacock  v.  Coltrane  (Tex. 
Civ.),  156  S.  W.  1087;  Iguano  L.  &  M. 
Co.  V.  Jones,  65  W.  Va.  59,  64  S.  E. 
640.  Ajjpeal  from  judgment  and  issue 
of  supersedeas  bond  will  not  prevent 
judgment  being  final.     Boynton   v.   Co., 

84  Ark.  203,  105  S.  W.  77. 
Notwithstanding  adjudication  is  errone- 
ous.    Hill  Co.  V.  Fidelity  Co.,  157   111 
App.   261. 

814-88  Marsh  v.  Lott,  156  Cal.  643, 
105  P.  968;  In  re  Harrington,  147  CaL 
124,  81  P.  546;  Larkins  V.  Assn.,  221 
111.  428,  77  N.  E.   678;   S.   v.  Tillotson, 

85  Kan.  577,  117  P.  1030;  Corbett  f. 
Craven,  193  Mass.  30,  78  N.  E.  748, 
196  Mass.  319,  82  N.  E.  37;  Logan  v. 
E.  Co.,  82  S.  C.  518,  64  S.  E,  515.  See 
Zerulla  v.  Lodge,  223  111.  518,  79  N.  E. 
160. 

815-89  Hope  v.  Shevill,  137  App. 
Div.  86,  122  N.  Y.  S.  127  (denial  of 
motion  to  set  aside  judgment  for  lack 
of  jurisdiction  of  party) ;  Bunker  v. 
Bunker,  140  N.  C.  18,  52  S.  E.  237; 
Texas  Co.  v.  Beddingfield,  53  Tex.  Civ. 
10,  114  S.  W.  894;  McGuire  P.  Co.,  53 
Wash.  425,  102*  P.  237. 
Interlocutory  judgment  conclusive;  ex- 
cept as  to  matters  reserved.  Gates  v. 
Paul,  127  Wis.  628,  107  N.  W.  492. 
816-90  S.  V.  Eiley,  219  Mo.  667,  118 
S.  W.  647;  O'Shea  v.  Moritz,  126  App. 
Div.  412,  110  N.  Y.  S.  885  (order  may 
have  effect  of  final  judgment  if  ac- 
cepted as  such  by  parties).  See  String- 
er V.  Gamble,  155  Mich.  295,  118  N 
\Y.  979. 

Decree  for  alimony  subject  to  modifica- 
tion, not  final.  Freund  V.  Freund,  71 
N.  J.  Eq.  524,  63  A.  756.  See  Israel 
V.  Israel,  148  Fed.  576,  79  C.  C.  A.  32. 
817-91  Old  Colony  Tr.  Co.  v.  Omaha, 
230  U.  S.  100,  33  Sup.  Ct.  967,  57  L.  ed. 
1410;  Presidio  County  -v.  Co.,  212  U. 
S.  58;  Ingersoll  i>.  Coram,  211  U.  S. 
335;  Schwab  v.  Co.,  98  C.  C.  A.  160, 
174  Fed.  305;  M'Caslin  v.  Co.,  139  Fed. 
393;  Holland  v.  Fairbanks,  166  Ala. 
]98,  51  S.  931;  Milam  v.  Coley,  144  Ala. 
535,  39  S.  511;  Posey  v.  Gamble,  148 
Ala.  660,  41  S.  416;  Daniel  v.  Jor- 
dan, 146  Ala.  229,  40  S.  940;  Sims  v. 
E.  Co.,  155  Ala.  233,  46  S.  494;  Bieder- 
man  v.  Parker,  105  Ark.  86,  150  S.  W. 
397;  Cazort  v.  Dunbar,  91  Ark.  400, 
121  S.  W.  270;  Holt  Mfg.  Co.  v.  Col- 
lins, 154  Cal.  265,  97  P.  516;  Norris 
r.  Hav,  149  Cal.  695,  87  P.  380;  Eollins 
V.  Fearnley,  45  Colo.  319,  101  P.  345- 
Hodges  V.   Co.,   140   Ga.   569,   79   S.   L. 
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462;  Tipton  V.  I*endergrass,  139  Ga.  34, 
76  S.  E.  385;  Hinkler  v.  Smith,  133  Ga. 
255,  65  S.  E.  427;  Ilarpold  v.  Doyle, 
16  Ida.  671,  101  P.  158;  Hilton  v.  Sea- 
right,  163  111.  App.  605;  Mullallv  v. 
Lott,  1G2  111.  App.  533;  P.  v.  Lower, 
162  111.  App.  305;  Waschow  v.  Wasehow, 
155  111.  App.  167;  Sanitary  Dist.  v.  R. 
Co.,  241  111.  622,  89  N.  E.  800;  Sill 
V.  Pate,  230  111.  39,  82  N.  E.  356; 
Stecher  v.  P.,  217  111.  348,  75  N.  E. 
501;  Hoover  v.  Lewis  (Ind.  App.),  105 
N.  E.  400;  Louisville,  etc.  R.  Co.  v. 
Linton,  43  Ind.  App.  709,  88  N.  E.  532; 
Am.  Exp.  Co.  V.  Bk.,  146  la.  448,  123 
N.  W.  342;  School  Twp.  r.  Dist.,  134 
la.  349,  112  N.  W.  5;  Miller  r.  Ditlinger, 
81  Kan.  9,  105  P.  20;  Brandon  v. 
Ard,  74  Kan.  424,  87  P.  366;  Hostetter 
V.  Green  (Ky.),  167  S.  W.  919;  Akers 
V.  Fulkerson,  153  Ky.  228,  154  S.  W. 
1101;  Martin  r.  Hall,  152  Kv.  677,  1-53 
S.  W.  997;  Mentz's  Assignee  v.  Ma- 
honey,  150  Kv.  409,  150  S.  W.  503; 
Wagner  v.  Hatcher,  137  Kv.  406,  125 
S.  W.  1063;  Jones  v.  Jones,  31  Ky. 
L.  R.  183,  101  S.  W.  980;  Combs  v. 
Co.,  32  Ky.  L.  R.  601,  106  S.  W.  815; 
Monroe  r.  iNIattox,  27  Kv.  L.  R.  575, 
85  S.  W.  748;  Gajan  v\  Patout,  135 
La.  — ,  65  S.  17;  Lee  v.  Powell  Bros., 
126  La.  51,  52  S.  214;  American  T.  & 
L.  Co.  V.  Co.  (Md.),  84  A.  182;  Balti- 
more &  O.  R.  Co.  r.  Comrs.,  Ill  Md. 
176,  73  A.  656;  Jennings  r.  Wall 
(Mass.),  104  N.  E.  738;  Covle  r.  Tr. 
Co.,  216  Mass.  156,  103  N.  E".  288;  Old 
Dom.  Co.  M.  &  S.  Co.  r.  Bigelow,  203 
Mass.  159,  89  N.  E.  193;  Duffoe  r.  R. 
Co.,  191  Mass.  563.  77  N.  E.  1036; 
Flint  r.  Stockdale,  157  Mich.  593,  122 
N.  W.  279;  Keeton  r.  Union  (Mo. 
App.),  16.5  S.  W.  1107;  Richards  v. 
Co.,  221  Mo.  149,  119  S.  W.  953;  Oliver 
V.  Smith,  94  Miss.  879.  49  S.  1;  Wood 
V.  Smith,  193  Mo.  130,  91  S.  W.  85; 
Sawver  v.  Walker,  204  Mo.  133.  102 
S.  W.  544;  McLaren  r.  Co.,  126  Mo. 
App.  254,  102  S.  W.  1105;  Coleman  r. 
Reynolds,  207  Mo.  463,  105  S.  W.  1070; 
Bristow  V.  Thnckston.  187  Mo.  332.  86 
S.  W.  94;  Biitte  L.  &  I.  Co.  r.  Merri- 
man,  32  Mont.  402,  SO  P.  67.";  Whit- 
comb  r.  Qiiinlan,  75  N.  H.  429,  75  A. 
525;  Hutch  ins  r.  Berry,  74  N.  H.  225, 
66  A.  1046;  Nellis  r.  Countrvman.  153 
App.  Div.  500,  138  X.  Y.  S.  246;  Shalet 
V.  Stoloff.  135  App.  Div.  376,  120  N. 
Y.  S.  345;  Cinrk  r.  Durland.  104  App. 
Div.  615.  93  X.  Y.  S.  249;  Hnbbs  r. 
Cashwell,  152  X.  C.  183,  67  S.  E.  495; 


Fisher  f.  Co.,  138  N.  C.  90,  50  S.  E. 
592;  Millhiser  r.  Lcatherwood,  140  X. 
C.  231,  52  S.  E.  7S2;  In  re  Board  of 
Education  (Okla.),  130  P.  951;  Hard- 
ing V.  Gillett,  25  Okla.  199,  107  P. 
665;  Webb  v.  Wolfard,  56  Or.  394.  lOS 
P.  1005;  Siegfried  V.  Bovd,  237  Pa.  55, 
85  A.  72;  Woods  v.  Klein,  223  Pa.  256, 
72  A.  523;  In  re  Iless,  27  Pa.  Super. 
498;  Richmond  c.  James,  27  R.  I.  154, 
61  A.  54;  Williams  r.  Co.,  85  S.  C.  1, 
66  S.  E.  117;  Mitchell  r.  Cleveland,  76 
S.  C.  432,  57  S.  E.  33;  Kammann  r. 
Barton,  23  S.  D.  442,  122  X.  W.  416; 
S.  V.  Coughran,  19  S.  D.  271,  103  X.  W. 
31;  Jones  r.  Burkitt  (Tex.  Civ.),  150 
S.  W.  275;  Miller  v.  Freeman  (Tex. 
Civ.),  127  S.  W.  302;  McKinlev  r.  Wil- 
son (Tex.  Civ.),  96  S.  W.  112;  Cocke 
f.  R.  Co.,  40  Tex.  Civ.  363,  103  S.  W. 
407;  Parlin  &  O.  Co.  r.  Vawter,  39  Tex. 
Civ.  520,  88  S.  W.  407;  Storms  r.  Mun- 
dv,  46  Tex.  Civ.  88,  101  S.  W.  258; 
Slaughter  v.  Cooper  (Tex.  Civ.),  107 
S.  W.  897;  Kirk  v.  Oaklev,  110  Va. 
67,  65  S.  E.  528;  Wick  r.  Rea,  54  Wash. 
424,  103  P.  462;  Johnson  v.  Shuev,  40 
Wash.  22,  82  P.  123;  Thompson  r. 
Mann,  65  W.  Va.  648,  64  S.  E.  920; 
Smith  r.  ^\liite,  63  W.  Va.  472,  60 
S.  E.  404,  14  L.  R.  A.  (X.  S.)  530. 
See  Miller  v.  Franklin  (Ga.  App.),  80 
S.  E.  549;  Schnitzer  r.  Mfg.  Co.  (Mo. 
App.),  160  S.  W.  282;  Smith  v.  Banks 
(Tex.  Civ.),  152  S.  W.  449. 
Admissible  against  a  stranger  as  prima 
facie  i>roof  of  a  fact  whirh  nia.v  be 
shown  by  evidence  of  general  rej>uta- 
tion,  as  custom,  pedigree,  race,  ileath, 
alicnaire  and  the  like.  Grant  Bros.  r. 
IJ.  S.,"232  U.  S.  647,  34  Sup.  Ct.  452. 
In  Hall  r.  HaU,  122  X.  Y.  S.  401, 
the  attack  was  sought  to  be  made  not 
by  a  party,  but  by  a  stranger  to  the 
record,  and  the  court  held  such  course 
permissible,  cit.  Brownell  r.  Snvder, 
122  App.  Div.  246.  106  X.  Y.  S."  771. 
"It  may  be  that  in  the  present  case 
the  defendant  in  the  Colorado  action 
could  only  attack  the  .iudgment  which 
was  rendered  against  him  by  applica- 
tion to  the  court  in  which  that  judg- 
ment was  rendered,  and  in  the  action 
in  which  it  was  rendered.  But  the 
plaintiff  in  this  action  was  not  a  part.v 
to  the  action  in  Colorado,  and  would 
have  no  standing  to  make  such  an 
application.  He  must  have  the  right, 
either  in  Colorado  or  elsewhere,  to 
question  the  validity  of  the  iudgment 
collaterallv  in  so  far  as  it  aflfects  hia 
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interests.  He  tas  satisfactorily  estab- 
lished that  that  judgment  was  procured 
by  fraud,  which  would  require  the  court 
by  which  it  was  rendered  to  vacate  it 
upon  a  proper  application,  and  I  think 
it  may  be  pronounced  void  in  the  pres 
ent  action." 

"It  has  come  to  be  accepted  law  that 
where  the  right  to  letters  of  adminis- 
tration of  an  estate  depends  upon  re- 
lationship to  the  intestate  (Code, 
§2520),  and  that  question  is  investi- 
gated and  determined  by  a  court  gen- 
erally jurisdictioned  in  the  premises, 
and  the  letters  are  granted  accordingly, 
that  adjudication  is  conclusive,  as  to  re- 
lationship to  the  decedent  and  as  to 
the  right  to  distribution,  upon  parties 
to  that  proceeding,  and  the  judgment 
therein  cannot  be  collaterally  assailed 
in  another  form.  Caujolle  v.  Ferrie, 
13  Wall.  465,  20  L.  ed'.  507;  Bouchier 
V.  Taylor,  7  Brown's  Parliamentary 
Cases,  414-432;  Barrs  v.  Jackson,  1  Phil- 
lips (Eng.  Ch.  Rep.)  581."  White  V. 
Hill,  176  Ala.  480,  58  S.  444. 
Where  two  or  more  defendants  make 
issues  with  plaintiff  a  judgment  in  their 
favor  settles  between  them  no  fact  that 
might  have  been,  but  was  not,  put 
in  issue  by  a  proper  pleading.  White- 
sell  V.  Strickler,  167  Tnd.  602,  78  N. 
E.  845;  Giblin  i>.  Co.,  131  Wis.  261,  111 
N.  W.  499.  See  Gulling  v.  Bk.,  28 
Nev.  450,  82  P.  800,  29  Nev.  257,  89 
P.  25. 

Intervenor. — Hutto  v.  Black,  88  S.  C. 
1,  70  S.  E.  420. 

When  co-plaintiff  or  co-defendants  of  a 
party  do  in  fact,  though  not  in  form, 
occupy  attitude  of  adversaries,  judg- 
ment is  conclusive.  Com  stock  r.  Keat- 
ing, 115  Mo.  App.  372,  91  S.  W.  416. 
Offer  of  former  judgment  in  evidence 
must  be  expressly  limited  to  defend- 
ants parties  to  prior  action.  Ryan  v. 
Young,  147  Ala.  660,  41  S.  954.^ 
Exceptions, — Hamilton  v.  McN-eill,  150 
Ta.  470,  129  N.  W.  480. 
819-94  Davis  v.  Schmidt,  126  Wis. 
461,  106  N.  W.  119. 
819-95  Old  Dom.,  etc.  Co.  v.  Bige- 
low,  283  Mass.  159,  89  N.  E.  193. 
820-96  Kamm  v.  Rees,  177  Fed.  14, 
100  C.  C.  A.  432;  Millie  I.  M.  Co.  v. 
McKinney,  172  Fed.  42,  96  0.  C.  A. 
156;  In  re  Bell's  Est.,  153  Cal.  331,  95 
P.  372;  Virginia-C.  C.  Co.  v.  Fisher, 
58  Fla.  377,  50  S.  504;  Copeland  v. 
Brunine,  44  Ind.  App.  405,  87  ISf.  E. 
1000;  Myers  v.  Priest,  145  la.  81,  123 


N.  W.  943;  Dibert  v.  D'Arey,  248  Mo. 
617,  154  S.  W.  1116;  Perkins  r.  Goddin, 
111  Mo.  App.  429,  85  S.  W.  936;  Hoff- 
meier  v.  Trost,  83  N.  J.  L.  358,  85  A. 
221;  Richards  v.  Gill,  138  App.  Div. 
75,  122  N.  Y.  S.  620;  Harris  v.  Co.,  114 
Tenn.  328,  85  S.  W.  897. 

Presumption  is  judgment  is  conclusive 
against  party  only  in  capacity  in  which 
he  sued.  Sbarbero  v.  Miller,  72  N. 
J.  Eq.  248,  65  A.  472.  But  judgment 
against  plaintiff  suing  under  trade 
name  is  conclusive  against  him  as  an 
individual.  Clark  v.  Wyche,  126  Ga. 
24,  54  S.  E.  909. 

821-97  Oliver  v.  Smith,  94  Miss.  879, 
49  S.  1.  And  see  Troxell  v.  R.  Co., 
185  Fed.  540,  where,  however,  the  char- 
acter was  same  in  both  suits. 
"The  judgment  establishing  the  liabil- 
ity of  her  testator,  having  been  ren- 
dered against  the  defendant  as  his  ex- 
ecutrix, did  not  bind  her  individually. 
Original  proof  of  all  the  facts  estal)- 
lished  in  the  action  against  her  as  exe- 
cutrix, and  upon  which  the  judgment 
therein  was  based,  was  required." 
Richards  v.  Gill,  122  N.  Y.  S.  620. 
Judgment  against  administrator  in  one 
state,  not  admissible  against  adminis- 
trator in  another  state,  regardless  of 
whether  same  person  or  different  per- 
sons occupy  the  positions.  Richards  V. 
Blaisdell,  12  Cal.  App.  101,  106  P.  732. 
821-98  Jefferson  H.  &  P.  Co.  v.  Co., 
139  Fed.  385,  71  C.  C.  A.  481  (must 
have  acted  openly);  Rumford  C.  Wks. 
V.  Co.,  148  Fed.  862;  Champlin  v.  But- 
ler, 124  111.  App.  41;  Montgomerv  v. 
Alden,  133  la.  675,  108  N.  W.  234; 
Parsons  v.  Urie,  104  Md.  238,  64  A. 
927;  Pew  v.  Johnson,  35  Mont.  173, 
88  P.  770;  S.  v.  Homer,  249  Mo.  58,  155 
S.  W.  405;  In  re  Alexander,  214  Pa. 
369,  63  A.  799;  Oastleberry  r.  Bussey 
(Tex.  Civ.),  166  S.  W.  14;  Elliott  V. 
Morris  (Tex.  Civ.),  121  S.  W.  209; 
Ramsey  r.  Wilson,  52  Wash.  Ill,  100 
P.  177;  Kolpack  r.  Kolpack,  128  Wis. 
169,  107  N.  W.  457. 
"There  is  no  presumption  that  one  who 
does  not  appear  to  have  been  a  party 
had  his  day  in  court,  but  the  recital  or 
silence  of  a  judgment  is  not  fatal.  The 
true  facts  may  always  be  shown.  In 
the  one  instance  that  jurisdiction  was 
never  acquired  over  an  alleged  party; 
in  other  instance  that  a  person  not 
named  as  a  party  of  record,  did,  in  fact, 
appear  in  the  action  as  a  party.     Re- 
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citals  in  a  judgment  of  a  court  of  rec- 
ord are  not  necessary,  and  the  facts 
of  jurisdiction  may  always  be  shown. 
2  Kumsey's  Practice,  p.  GS8;  Freeman 
on  Judgments,  §48;  Hampton  v.  Dean, 
4  Tex.  4o6.  Numerous  are  the  in- 
stances where  a  party  not  in  privity 
•with  any  party  to  the  action  and  not 
named  as  a  i)arty  of  record  has  yet 
been  bound  by  the  judgment."  Hen- 
drick  V.  Biggar,  66  Misc.  576,  122  N.  Y. 
S.  162. 

822-99  Lingle  v.  Chicago,  221  111. 
519,  77  N.  E.  924;  Thompson  v.  Hemen- 
•way,  218  111.  46,  75  N.  E.  791,  227  111. 
146,  81  N.  E.  52;  Murphy  r.  Coale,  107 
Md.  198,  68  A.  615;  Southern  E.  Co.  V. 
S.,  91  Miss.  195,  44  S.  785.  See  Demp- 
ster V.  Lansingh,  244  111.  402,  91  N. 
E.  488. 

Person  merely  called  as  a  witness  not 
concluded.  .Sigfried  r.  Boyd,  237  Pa. 
55,  85  A.  72. 

Payment  of  attorney  employed  does  not 
per  se  make  third  person  a  ])artieipant. 
Mankato  v.  Co.,  142  Fed.  329,  73  C. 
C.  A.  439;  Cockins  v.  Bk.,  84  Neb.  624, 
122  N.  W.  16. 

Witness  interested  in  result,  is  bound. 
Am.  B.  Co.  V.  Loeb,  47  Wash.  447,  92 
P.   2«^2. 

Deposition  does  not  render  deponent 
a  party.  Cornett  v.  Moore,  30  Ky.  L. 
R.  280,  97  S.  W.  380. 
824-1  In  re  Krall,  196  Fed.  402; 
Warren  F.  Co.  r.  DeCamp,  154  Fed. 
198  (principal  and  agent;  but  see  North- 
western Bk.  V.  Silberman,  154  Fed. 
809,  83  C.  C.  A.  525);  Gould  v.  Soto, 
14  Ariz.  558,  133  P.  410;  Walden  v. 
Walden,  128  Oa.  126,  57  S.  E.  323;  Mc- 
Fall  i\  Fitzpatrick,  236  111.  281,  S6  N. 
E.  139;  Rullman  v.  Eullman,  81  Kan. 
521,  106  P.  52;  Cecil  r.  Robertson,  32 
Ky.  L.  B.  357,  105  S.  W.  926  (lunatic's 
committee);  Roach  v.  Craig,  124  La. 
684,  50  S.  652;  McDevitt  r.  Bryant,  104 
Md.  1S7,  64  A.  931;  Francis  r.  Ilazlett, 
192  Mass.  137,  78  N.  E.  405  (stock- 
holders in  bank  concluded  by  action 
against  it);  Van  Etten  v.  Bk.,  79  Neb. 
632,  113  N.  W.  163;  McCreary  v. 
Creighton,  76  Neb.  179.  107  N.  W.  240; 
Roarko  r.  Roarke,  77  N.  J.  Eq.  181,  75 
A.  761;  Tonnele  i\  Wetmore,  195  N.  Y. 
436,  88  N.  E.  1068  (unborn  remainder- 
men);  Downev  r.  Seib,  1S5  N.  Y.  427, 
78  N.  E.  66,  113  Am.  St.  926,  8  L.  R. 
A.  (N.  S.)  49;  O'Donairhue  r.  Smith, 
184  N.  Y.  365,  77  N.  E.  621;  .Tacob  r. 
Oyster  Bay,  109  App.  Div.  630,  96  N. 


Y.  S.  626  (principal  and  agent);  Ligh- 
ton  V.  Syracuse,  112  App.  Div.  589,  98 
N.  Y.  S.  792;  S.  r.  Willis,  19  N.  D.  2U9, 
124  N.  W.  706;  Ex  parte  Corliss,  16 
N.  D.  470,  114  N.  W.  962  (receiver 
represents  creditor);  El  Reno  v.  Co. 
(Okla.),  107  P.  163;  C.  v.  Co.,  224  Pa. 
95,  73  A.  327;  Galveston,  etc.  R.  Co. 
V.  Gillespie,  48  Tex.  Civ.  56,  106  S.  W. 
707  (statutory  representative);  Shaw  v, 
'SValdron,  55  Wash.  271,  104  P.  272. 
See  Still  v.  Wood,  85  S.  C.  562,  67  S.  E. 
910,  supra,  "Conclusive  Evidence," 
277-34. 

Relator  in  mandamus  represents  people 
at  large.  City  Council  v.  Walker,  154 
Ala.  242,  45  "S.  5S6;  Kaufer  f.  Ford, 
100  Minn.  49,  110  N.  W.  364. 
Judgment  against  corporation  does  not 
show  liability  against  stockholders  if 
later  action  not  against  them  as  cor- 
porate debtors.  Schenck  C.  Co.  v.  Co., 
121  N.  Y.  S.  838. 

825-4  Busse  v.  Sehaeffer,  128  la.  319, 
103  N.  W.  947,  property  right  in- 
volved. 

A  proper,  though  unnecessary,  party  ia 
bound.  In  re  Comrs.,  138  App.  Div. 
349,  122  X.  Y.  S.  922. 
825-5  Tilt  v.  Kelsey,  207  U.  S.  43; 
Manson  r.  Williams,  213  U.  S.  453;  Hud- 
son 1-.  Wright,  164  Ala.  298,  51  S.  3S9 
(regularity  of  particij'ant.  immaterial); 
P.  V.  Wilson,  6  Cal.  Ajip.  122,  91  P.  681 
(contestant  in  election  case  and  ]>eo- 
ple) ;  Ward  v.  Clendenning,  245  111.  206, 
91  N.  E.  1028;  Greenfield  G.  Co.  v. 
Trees,  165  Ind.  209,  75  N.  E.  2  (re- 
lator in  mandamus) ;  McLellan  v.  Ros- 
ser,  116  La.  801,  41  S.  97;  Perkins  v. 
Goddin,  111  Mo.  App.  429,  85  S.  W. 
936;  Womach  r.  St.  Josei>h,  201  Mo- 
467,  100  S.  W.  443;  llendrick  r.  Biggar, 
66  Misc.  576,  122  N.  Y.  S.  162. 
825-6  Roth  T.  Co.  v.  Co.,  161  Fed. 
709,  88  C.  C.  A.  569;  B>Tie  r.  ^favor, 
6  Ga.  App.  48,  64  S.  E.  285;  Henry 
r.  Heldmaier,  226  111.  152.  SO  N.  E. 
705;  Laiides  r.  Matthews,  136  Mo.  App. 
637,  118  S.  W.  11  So;  Olmstead  r.  R,iw- 
son,  188  N.  Y.  517,  SI  N.  E.  456; 
Corning  V.  Spelman,  130  App.  Div. 
767,  115  N.  Y.  S.  366;  Stuart  t\  County, 
40  Wash.  267,  82  P.  270.  Contra. 
Lamar  County  r.  Tallev  (Tex.  Civ.), 
127  S.  W.  272.  See  Northern  P.  R.  Co. 
r.  Rovd,  177  Fed.  SOI,  101  C.  C.  A.  18; 
Feland  r.  Berrv,  130  Kv.  328,  113  S. 
W.  425;  Shaw  v.  Waldron.  55  Wash. 
271,  104  P.  272;  S.  r.  King,  64  W. 
Va.  546,  63  S.  E.  468. 
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Actions   involving   partners,  —  Heavrin 
V.   Lack   Malleable,   Iron   Co.,   153   Ky. 
329,  155  S.  W.  729. 
Lis  Pendens. — See   Boynton  v.   Co.,   84 

Ark.  203,  105  S.  W.  77;  Calkins  v.  Bk., 
20  S.  D.  466,  107  N.  W.  675;  Latta 
V.  Wiley  (Tex.  Civ.),  92  S.  W.  433; 
Bk.  V.  Doherty,  42  Wash.  317,  84  P. 
872;  Dent  v.  Pickens,  59  W.  Va.  274, 
53  S.   E.   154. 

Wife  bound  by  judgment  in  trespass 
to  try  title  where  husband  party,  if 
claim  of  homestead  not  a  defense. 
Breath  v.  Flowers,  43  Tex.  Civ,  516, 
95  S,  W,  26.  See  Gustin  v.  Crockett, 
44  Wash.  536,  87  P,  839, 
Adverse  interests  must  have  existed  be- 
tween parties  unless  issues  between 
them  tried.  Peters  v.  St.  Louis,  226 
Mo.  62,  125  S.  W,  1134.  Non-adver- 
sary position  of  parties  in  prior  suit, 
immaterial.  El  Reno  V.  Co.  (Okla.), 
107  P.  163. 

Membership  in  association  which  in- 
duced bringing  suit  does  not  make  one 
a  party  to  latter.  Brandon  v.  Ard, 
211  U.  S.  11. 

Former  partner  of  party  not  bound, 
though  he  interested  himself  in  secur- 
ing reversal  of  judgment.  Elliotl;  V. 
Morris  (Tex.  Civ.),  121  S.  W.  209, 
827-7  Moore  v.  Gilbert,  175  Fed,  1, 
99  C,  C.  A.  141;  Page  v.  Garver,  5 
Cal.  App,  383,  90  P.  481;  Davidson  v. 
Baldwin,  2  Cal,  App.  733,  84  P.  238; 
Bartlett  v.  O'Mahoney,  47  Colo.  237, 
107  P.  219;  Harding  v.  Barker,  17-  Ida. 
341,  105  P.  788;  Schuler  v.  Ford,  10 
Ida.  739,  80  P.  219;  Ward  v.  Clen- 
denning,  245  111.  206,  91  N.  E.  1028; 
Shields  v.  Sorg,  129  111.  App.  266;  Keith 
V.  Ray,  231  111,  213,  S3  N.  E,  152  (ad- 
ministrator of  deceased  party) ;  Mun- 
dell  V.  Greeley,  76  Kan.  797,  92  P. 
1117;  Power  v.  Snow,  75  Kan,  182,  88 
P,  1083;  O 'Sullivan  v.  Douglass,  124 
Ky.  243,  98  S.  W,  990;  Succession  of 
Theriot,  120  La,  383,  45  S,  285;  Min- 
nesota D.  Co.  V.  Johnson,  96  Minn.  91, 
107  N.  W,  740,  104  N.  W.  1149;  Pierce 
V.  Pierce,  139  Mo,  App.  416,  122  S.  W, 
1147;  Jones  P.  Hubbard,  193  Mo.  147, 
90  S.  W.  1137;  Carthage  v.  Weesner, 
116  Mo.  App,  118,  92  S.  W.  178  (as- 
signee bound);  Am.  8.  Co.  V.  Co,,  120 
Mo.  App.  410,  97  S,  W,  184  (bailor 
and  bailee) ;  Womach  f.  St.  Joseph,  201 
Mo.  467,  100  S.  W.  443  (husband  not 
in  privity  with  wife  in  action  to  re- 
cover for  injury  to  her);  Sumuiet  t\ 
€to.,  208  Mo.  501,  106  S.  W.  614;  Canter- 


bury V.  Kansas  City,  130  Mo.  App.  1, 

108  S,  W.  574;  Newton  v.  Hunt,  134 
App,  Div.  325,  119  N.  Y.  S.  3;  Butter- 
ly  V.  Deering,  1(;2  App.  Div.  395,  92 
N-  Y.  S.  675;  Kosower  v.  Sandler,  49 
Misc.  443,  98  N.  Y.  S.  65;  Randal  v. 
Gould,  225  Pa.  42,  73  A.  986;  Gilman 
V.  Carpenter,  22  S,  D.  123,  115  N.  W, 
659;  Davenport  v.  Bearden,  49  Tex. 
Civ,  196,  108  S,  W.  474;  S.  v.  Ortiz,  99 
Tex.  475,  90  S.  W.  1084,  86  S.  W,  45; 
Bartlett  Est,  Co.  v.  Co.,  56  Wash.  434, 
105  P.  846,  56  Wash.  437,  105  P.  848; 
Tio  V.  Brown,  131  Wis.  573,  111  N.  W. 
679;  Ryan  V.  Malone,  134  Wis.  293,  114 
N.  W.  517, 

Co-heirs  not  privies, — White  v.  Hill 
(Ala.),  58  S.  444. 

839-8  U,  S.  r.  Sommers,  171  Fed.  57, 
96  C.  C,  A.  299;  Shiels  v.  Nathan,  12 
Cal.  App.  604,  108  P.  34;  Heinroth  v. 
Griffin,  242  111.  610,  90  N.  E,  19ft;  Pilliod 
V.  Co.,  46  Ind.  App.  719,  91  N.  E.  829; 
Ward  r.  Schlosser,  111  Md,  528,  75  A. 
116;  Auditor  Gen.  v.  Bishop,  161  Mich. 
117,  125  N.  W,  715;  Zielda  F.  I.  Co. 
V.  Co.,  143  Mo.  App.  357,  126  S,  W.  788; 
Pierce  v.  Pierce,  139  Mo.  App.  416,  122 
S.  W,  1147;  Stone  V.  R.,  197  N.  Y.  279, 
90  N.  E.  843;  Yarborough  v.  Moore, 
151  N,  C.  116,  65  S.  E,  763  (unborn 
'heirs);  Patton  f.  Minor,  103  Tex.  176, 
125  S,  W.  6;  Barrette  v.  Whitney,  36 
Utah  574,  106  P.  522;  Roller  v.  Mur- 
ray, 71  W,  Va,  161,  76  S.  E.  172.  Comp. 
Holland  v.  Fairbanks,  166  Ala.  198,  51 
S.  931;  Blanton  v.  Nunley,  55  Tex.  Civ. 
427,  119  S.  W.  881.  See  Baker  v.  Car- 
tersville,  127  Ga.  221,  56  S,  E.  249 
(validity  of  city  bonds);  Board  f.  S., 
19  Okla,  375,  91  P.  699  (same). 
Decrees  in  probate  proceedings. — ^In  re 
McVav,  14  Ida.  56,  93  P.  28;  Baker 
V.  L.  Co.,  32  Ky.  L.  R.  982,  107  S.  W. 
704;  In  re  Mudgett,  103  Me.  367,  69  A, 
575;  In  re  Goldsticker,  192  N.  Y.  35, 
84  N,  E,  581;  Pearce  V.  Leitch,  43  Tex 
Civ,  398,  96  S.  W.  1094;  Meeker  v.  Win- 
vec,  48  Wash.  27,  92  P.  883. 
SS9-9  Stockman  v.  Whitmore,  140  la. 
378,  118  N.  W.  403;  Ford  v.  Ford,  25 
Okla.  785,  108  P.  366;  Taylor  v.  Tay- 
lor, 54  Or.  560,  103  P.  524;  Roemer  v. 
Traylor  (Tex.  Civ.),  128  S.  W.  685. 
Contra  if  question  but  incidentally  in- 
volved. Hilton  V.  Snyder,  37  Utah  384, 
108  P.  693.  See  Mathews  v.  Hanson,  19 
N.  D.  692,  124  N.  W.  1116. 
8,'SO-IO  Lewis  v.  Friek,  233  IJ.  S. 
291,  34  Sup.  Ct.  488;  Crausby  v.  Craus- 
by,    164    Ala.    471,    51    S.    529;   In  re 
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Blake'a  Est.,  157  Cal.  448,  108  P.  287; 
Fehringer  v.  Drug  Co.,  50  Colo.  445,  138 
P.  1007;  Goerke  v.  Manitou,  25  Colo. 
App.  482,  139  P.  1049;  Windsor  R.  &  C. 
Co.  V.  Co.,  44  Colo.  214,  98  P.  729; 
Prall  V.  Prall,  58^  Fla.  496,  50  S.  867; 
Lane  v.  Hyams,  134  Ga.  621,  68  S.  E. 
469;  Felfl  r.  Loftis,  240  111.  10.1,  88  N. 
E.  281 ;  Leigh  v.  Co.,  234  111.  76,  79  N. 
E.  318;  Hilton  v.  Searipht,  163  111.  App. 
605;  Wasphow  v.  Waschow,  ]5.o  111.  App. 
167;  Bradford  r.  Abbott,  127  111.  App. 
6;  Fullerton  r.  Des  Moines,  147  la.  234, 
126  N.  W.  159;  Hostetter  r.  Green 
(Ky.),  167  S.  W.  919;  Fuson  r.  Stew- 
art, 137  Ky.  748,  126  S.  W.  1097; 
Sehlater  v.  lie  Blanc,  121  La.  919,  46 
S.  921;  Scovel  v.  Levy,  118  La.  982,  43 
S.  642;  Morton  v.  Harrison,  111  Md. 
536,  75  A.  337;  Coyle  v.  Tr.  Co.,  216 
Mass.  156,  103  N.  E.  288;  Newhall  v. 
Co.,  205  Mass.  585,  91  N.  E.  905;  Farlin 
f.  Sanborn,  161  Mich.  615,  126  N.  W. 
634;  Virtue  V.  Mfg.  Co.,  123  Minn.  17, 
142  N.  W.  930;  Witte  v.  Storm,  236  Mo. 
470,  139  S.  W.  384;  Taylor  v.  Welch, 
168  Mo.  App.  223,  153  S.  W.  490; 
Kazebeer  v.  Nunemaker,  82  Neb.  732, 
lis  N.  W.  646;  Gering  v.  Dist.,  76  Neb. 
219,  ■'07  N.  W.  250;  Schilstra  r.  Van- 
den  Heuvel  (N.  J.),  90  A.  10.16;  Hoff- 
meier  r.  Trost,  83  N.  J.  L.  358,  85  A. 
221;  Ferrv-H.  Co.  r.  Co.,  76  N.  J.  Eq. 
1,  73  A.  230;  McArthur  r.  Griffith,  147 
N  C.  545,  61  S.  E.  519;  Sonimers  r. 
Wagner,  21  N.  D.  531,  131  N.  W.  797; 
Mahoning  V.  R.  Co.  v.  Van  Alptine,  77 
O.  St.  395,  83  N.  E.  601;  Chicago  R. 
L  &  P.  R.  Co.  r.  Davis,  26  01<la.  434, 
109  P.  214;  Siegfried  v.  Boyd,  237  Pa. 
55,  85  A.  72;  Maguvon  v.  Agra,  7  Phil. 
lal.  4;  Sanford  r.  King.  19  S.  D.  334. 
103  N.  W.  28;  Galveston  Chamber  of 
Commerce  r.  R.  ComrS.  (Tex.  Civ."),  137 
9.  W.  737;  Kirbv  r.  Haydon  (Tex.  Civ.). 
125  S.  W.  993;  Pierce  v.  Mitrhell  (Vt.), 
90  A.  577;  TTolbrook  v.  Co.,  84  Vt.  411, 
80  A.  339;  Egbers  V.  Fischer.  73  Wash. 
308,  131  P.  1128;  Vulcan  T.  Whs.  r. 
Co.,  39  Wash.  435,  81  P.  913;  Bird  r. 
Winver,  44  Wash.  264.  87  P.  2."9;  Feder 
V.  Hager,  64  W.  Va.  4.-2.  63  S.  E.  2^5. 
See  U.  S.  V.  R.  Co.,  229  U.  S.  244.  33 
Sup.  Ct  850,  .17  L.  ed.  1169;  Dempster 
V.  Lansingh.  244  HI.  402.  91  N.  E.  4<?«!; 
Modlin  r.  S.,  175  Ind.  511,  94  N.  E.  826; 
Horfmeier  r.  Trost,  83  N.  J.  L.  358,  85 
A.  221. 

Must  cause  of  action  ho  same?  In  af- 
firmative. Peachv  r.  Gold  Mines  Co.. 
204    Fed.    659;    Teel    r.    Dunnihoo,    230 


111.  476,  82  N.  E.  844;  CTiicago  T.  etc. 
Co.  V.  Moody,  233  111.  634,  84  N.  E. 
656.  Contra,  Missouri  Ins.  Co.  r.  Love- 
lace, 1  Ga.  App.  446,  58  S.  E.  93;  Stitt 
V.  C^).,  101  Minn.  93,  111  N.  W.  948. 
The  test  is  not  the  nature  of  relief 
})rayod,  but  whether  facts  found  and 
adjudged  are  same  as  those  to  be  liti- 
gated in  case  at  bar.  Tew  r.  Webster, 
118  Minn.  375,  136  X.  W.  1098.  And  see 
Mason  v.  Mason,  5  Ala.  App.  377,  59  S. 
699. 

♦'The  claim  asserted  by  the  complaint 
in  the  former  suit  was  broad  enough  to 
have  compreheniled  the  one  sought  to 
be  maintained  in  the  present  action, 
and  tliat  damages  because  of  the  fail- 
ure of  the  principal  in  the  bon.l,  after 
the  date  of  the  judgment  in  that  suit, 
to  provide  the  stipulated  maintenance 
and  support  were  recoverable  in  that 
suit,  and  that  judgment,  the  result  of 
a  trial  of  the  case  had  upon  the  mer- 
its,  might  well  be  jdeaded  as  a  bar  to 
the  plaintiff's  right  to  maintain  the 
claim  asserted  by  her  in  the  present 
suit."  Mason  v.  Mason,  5  Ala.  Ai>p. 
377,  59  S.   701. 

"The  verdict  of  the  jury  renders  res 
adjudicata  as  to  the  comjtlainant  and 
the  defendants  or  their  successors  (it 
happens  that  they  are  the  same  parties 
in  this  action")  the  precise  question  only 
which  was  submitted  to  the  jury,  name- 
ly, whether  or  not,  upon  any  of  the 
grounds  upon  which  a  verdict  could  de- 
pend, the  complainant  had  sustained 
the  burden  of  proof."  Cheatham  Elec. 
S.  D.  Co.  r.  Transit  Devel.  Co..  197  Fed. 
563,  ctt.  Russell  r.  Place,  94  U.  S.  606. 
24  L.  ed.  214. 

A  bar  to  all  matters  of  law  and  fact 
whicli  were,  or  wliich  might  have  been, 
projierly  put  in  issue  and  decided  by 
the  previous  judgment.  HosterColum- 
bus  Assoc.  Breweries  Co.  V.  Corp.,  Ill 
Va.  223.  68  S.  E.  50. 
Plaintiff,  in  a  suit  for  an  injunction  to 
]irevent  the  seizure  and  sale  of  his 
jirojierty.  cannot  witliliold  grnunds 
which  he  should  have  stated,  an.l  then, 
wlien  he  is  cast  in  the  action,  file  anoth- 
er suit,  setting  forth  the  facts  origin- 
allv  allecred  and  those  withheld.  Brooks 
V.  Magce.  126  La.  n^"?.  .-2  S.  551. 
In  Roanoke  Rapids  Power  Co.  r.  Power 
Co.,  152  N.  C.  472.  68  S.  E.  190.  the 
court  pointed  out  that  the  language 
of  the  court  in  the  former  rjse  ex- 
cludes the  idea  that  the  present  facts 
were  considered  or  decided. 
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The  burden  is  on  the  party  who  relies 
on  the  judgment  as  a  bar  to  show  such 
happenings  at  the  former  trial  as  would 
make  the  judgment  an  adjudication  of 
issues  now  presented.  Sparrow  T.  A. 
Co.  V.  Mack,  195  Fed.  474,  115  C.  C.  A. 
384. 

"Where  a  cause  of  action,  matter  in 
defense,  or  counterclaim  is  once  liti- 
gated on  the  merits  in  a  court  of  com- 
petent jurisdiction,  whether  decided 
properly  or  otherwise,  the  judgment  is 
a  bar,  and  whether  the  judgment  bfr 
res  adjudieata  is  to  be  decided  on  the 
*'iecord, "  which,  in  the  limited  sense 
in  which  that  term  is  here  used,  means 
the  judgment  roll  only  showing  the 
pleadings  and  judgment,  provided  the 
judgment  be  such,  in  the  light  of  the 
pleadings,  that  it  necessarily  shows 
whether  or  not  the  cause  of  action,  de- 
fense, or  counterclaim  over  which  the 
question  arises  was  litigated;  but,  if 
not,  then  it  is  incumbent  on  the  party 
interposing  the  judgment  as  a  bar  to 
show  the  essential  facts  by  the  record 
of  the  proceedings  on  the  trial  or  other 
parol  evidence."  Barber  v.  Elling- 
wood,  122  N.  Y.  S.  369. 
831-11  Elk  Garden  Co.  v.  Co.,  206 
Fed.  212;  Werekmeister  v.  Co.,  138  Fed. 
162;  Bagley  v.  Co.,  150  Fed.  284,  80 
C.  C.  A.  172;  Emerson  v.  Co.,  149  Cal. 
50,  85  P.  122;  Laws  v.  Newkirk,  39 
Colo.  78,  88  P.  861;  Nichols  v.  Wentz 
78  Conn.  429,  62  A.  610;  Bonds  v 
Brown,  133  Ga.  451,  66  S.  E.  156;  Chi 
cago  V.  Mecartney,  216  111.  377,  75  N. 
E.  117;  Wachsmuth  v.  Ins.  Co.,  147  111. 
App.  510;  Hoover  v.  Lewin  (Ind.  App.), 
105  N.  E.  400;  Johnson  v.  Gordon  (Ky.), 
118  S.  W.  372;  Scottish-A.  Mtg.  Co.  v. 
Bunckley,  88  Miss.  641,  41  S.  502; 
Tootle  V.  Buckingham,  190  Mo.  183,  88 
S.  W.  619;  Bennett  v.  Quinlan,  47  Mont. 
247,  131  P.  1067;  Mercer  Co.  v.  Omaha, 
76  Neb.  289,  107  N.  W.  565;  S.  v.  E. 
Co.,  80  Neb.  333,  114  N.  W.  422,  14  L. 
E.  A.  (N.  S.)  336;  Sehilstra  v.  Vanden 
Heuvel  (N.  J.),  90  A.  1056;  Vogt  v. 
Vogt,  119  App.  Div.  518,  104  N.  Y.  S. 
164;  Crow  v.  Crow  (Or.),  139  P.  854; 
Siegfried  v.  Boyd,  237  Pa.  55,  85  A.  72; 
In  re  Lappe,  215  Pa.  424,  64  A.  607; 
Wylie  V.  Langhorne,  45  Tex.  Civ.  618, 
101  S.  W.  527;  Hudson  v.  Min.  Co.,  71 
W.  Va.  402,  76  S.  E.  797;  Petrie  v.  Co., 
134  Wis.  394,  114  N.  W.  808;  Pereles  v. 
Gross,  126  Wis.  122,  105  N.  W.  217. 
See  Saylor  v.  Saylor,  151  Ky.  694,  152 
S.  W.  763. 


Issue  not  raised  by  pleadings  may  be 

conclusively  settled  by  judgment,  where 
parties  so  agree.  Engel  v.  Sontag,  110 
N.  Y.  S.  933. 

832-12  Sharp  v.  Zeller,  114  La.  549, 
38  S,  449;  Eisenberg  v.  Thorne,  49 
Misc.  617,  96  N.  Y.  S.  1020;  Stockley  v. 
Cissna,  119  Tenn.  135,  104  S.  W.  792; 
Arlington,  etc.  Co.  v.  L.  Co.  (Tex.  Civ.), 
160  S.  W.  1109;  Hermann  v.  Allen,  103 
Tex.  382,  128  S.  W.  115  (immaterial  no 
evidence  offered). 

The  findings,  verdict,  bill  of  exceptions, 
or  extrinsic  evidence  may  also  be 
looked  to  to  determine  what  questions 
were  decided.  G'erbig  v.  Bell,  143  Wis. 
157,  126  N.  W.  871. 

832-13  In  re  Hancock's  Est.,  156 
Cal.  804,  106  P.  58;  Krause  r.  Nolte, 
217  111.  298,  75  N.  E.  362;  Elkhart  P. 
Co.  V.  Fulkerson,  36  Ind.  App.  219,  75 
N.  E.  283;  Thurman  r.  Leach  (Ky.), 
116  S.  W.  300;  Athol  S.  Bk.  v.  Bennett, 
203  Mass.  480,  89  N.  E.  632;  Cope  v. 
Shoemate,  139  Mo.  App.  4,  119  S.  W. 
503;  Jordan  %:  Chambers,  226  Pa.  573, 
75"  A.  •956;  Jackson  v.  Thomson,  215  Pa. 
209,  64  A.  421;  Delaune  v.  Co.  (Tex. 
Civ.).  128  S.  W.  174;  Wells  v.  E.,  82 
Vt.  108,  71  A.  1103;  Garrett  V:  Co.,  66 
W.  Va.  587,  66  S.  E.  741;  Itzel  v.  Winn, 
141  Wis.  645,  124  N.  W.  1033.  And  see 
Pulaski  County  v.  Hill,  97  Ark.  450,  134 
S.  W.  973. 

"The  plea  of  res  judicata  applies  to 
every  objection  urged  in  a  second  suit, 
when  the  objection  was  open  to  the 
party  within  the  legitimate  scope  of  the 
pleadings  of  the  former  one,  and  might 
have  been  presented  in  it."  Jones  V. 
Morgan,  59  Fla.  542,  52  S.  140. 
Matters  in  issue,  though  not  actually 
presented,  concluded.  Bluthenthal  "v. 
Bigbie,  33  App.  Cas.  (D.  C.)  209. 
833-14  Thompson  v.  McPherson 
(Kv.),  124  S.  W.  272;  Gilcreast  v.  Bart- 
lett,  74  N.  H.  29,  64  A.  767;  Hoffman 
V.  Shoemaker,  69  W.  Va.  233,  71  S.  E. 
198.  See"  Swamp  L.  Dist.  v.  Blumen- 
berg,  156  Cal.  539,  106  P.  392;  Howcott 
i\  Smart,  128  La.  130,  54  S.  586. 
"Where  a  suit,  action,  or  proceeding  is 
sought  to  be  maintained  upon  the  same 
claim,  a  previous  judgment  concern- 
ing it,  as  an  estoppel,  is  very  broad  in 
its  effect.  It  concludes  every  fact  nec- 
essary to  uphold  it,  and  extends  not 
only  to  matters  actually  determined, 
but  to  every  other  matter  which  the 
parties  might  have  litigated  and  have 
tad  decided  as  incident  to  and  essen- 
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tially  connected  with  the  subject-mat- 
ter of  the  liti^'ation.  But  the  rule  is 
otherwise  where  the  second  action  or 
proceeding  is  souf,'ht  to  be  maintained 
upon  a  dillerent  claim.  There  the  prior 
judgment  will  only  operate  as  an  es- 
toppel against  matters  actually  liti- 
gated, or  as  to  facts  distinctly  in  issue 
and  upon  which  su<'h  judgment  is  predi- 
cated. These  principles  are  well  es- 
tablished. Cromwell  r.  County  of  Sac, 
94  U.  S.  351,  2-1-  L.  ed.  195;  White  r. 
Ladd,  41  Or.  324,  332,  68  Pac.  739,  93 
Am.  St.  Rep.  732.  It  is  also  settled  law 
that  a  judgment  upon  a  question  direct- 
ly involved  in  one  suit  is  conclusive  as 
to  that  question  in  another  suit  between 
the  same  parties;  but  to  have  this  oper- 
ation it  must  a]ipcar  from  the  record 
or  be  shown  by  extrinsic  evidence  that 
the  precise  question  was  raised  and  de- 
termined in  the  former  suit.  Any  un- 
certainty on  this  head  must  be  dis- 
pelled by  extrinsic  proof;  otherwise, 
the  entire  subject-matter  of  the  action 
will  be  set  at  large  upon  the  new  con- 
tention. Kussell  v.  Place,  94  U.  S.  606, 
24  L.  ed.  214."  Lim  Jew  v.  U.  S.,  196 
Fed.  736,  116  C.  C.  A.  364. 

Parol  testimony  admissible,  under  the 
informal  jdeadings  permitted  in  the 
municipal  court,  to  show  the  actual 
scope  of  the  issues  litigated  in  the  ear- 
lier action.  Devine  v.  Kilcommons,  122 
N.  Y.  S.  261. 

Counterclaim  not  presumed  litigated  be- 
cause i)leaded.  Barber  r.  Kllingwood, 
137  App.  Div.  704,  122  X.  Y.  S.  369. 
833-15  Woman's  Assn.  v.  Pordvce, 
74  Ark.  621,  86  S.  W.  417;  Wardlow  r. 
Middleton,  156  Cal.  585,  105  P.  738; 
Halliday  r.  Bk.,  128  Ga.  639,  5S  S.  E. 
169;  Gouwens  V.  Gouwens,  222  111.  223, 
78  N.  E.  597;  Peterson  v.  Kissell.  148 
Ta.  516,  125  X.  W.  808;  Broadway  <'. 
M.  Co.  r.  Robinson,  150  Kv.  707,  l.'O 
S.  W.  1000.  Kaufman  c.  "Cooier,  39 
Mont.  146,  101  P.  969;  Stone  r.  R.,  197 
N.  Y.  279,  90  N".  E.  S43:  Frank  r.  :^Iiller, 
116  App.  Div.  855,  102  N.  Y.  S.  277; 
Strangward  r.  Co.,  82  0.  St.  121,  91  N. 
E.  988. 

See  Grand  Forks  r.  Paulsness.  19  X.  D. 
293.  123  N.  W.  878. 

834-16  House  C.  T.  S.  Co.  v.  Tngra- 
ham.  S3  Conn.  31,  75  A.  SO;  Kaiser  v. 
S.,  SO  Kan.  364,  102  P.  454;  S.  r.  Leav- 
enworth, 75  Kan.  7S7,  90  P.  237;  Liv- 
ingston r.  Klaw.  137  App.  Div.  639,  122 
N.  Y.  S.  264;  Roach  v.  Curtis,  115  App. 


Div.  765,  101  X.  Y.  S.  333;  Bradburn 
r.  Roberts,  148  X.  C.  214,  61  S.  E.  617. 
834-17  Wadly  r.  Leggitt,  H2  Ark. 
262,  101  S.  W.  720  (outstanding  title  ac- 
quired after  trial  in  ejectment);  Bren- 
ner V.  Heiler,  46  Ind.  App.  335,  91  X. 
E.  744;  Shepherd  r.  Kansas  City,  81 
Kan.  369,  105  P.  531;  Lighten  r.  Syra- 
cuse, 188  X.  Y.  499,  81  X.  E.  464;  John- 
son V.  Seattle,  53  Wash.  564,  1<I2  P. 
448  (original  assessment  and  re-asaess- 
ment). 

834-18  Xemo  v.  Farrington,  7  Cal. 
Apj).  443,  94  P.  874;  Meeker  v.  Shuster, 
4  Cal.  App.  294,  87  P.  1102;  Brown  v. 
Banks,  54  Fla.  255,  44  S.  1011;  Chi- 
cago, etc.  R.  Co.  V.  Grantham,  165  Ind. 
279,  75  X.  E.  265;  Roach  v.  Craig,  124 
La.  684,  50  S.  652;  :Mann  v.  Doerr,  222 
Mo.  1,  121  S.  W.  86;  Houseman  V.  Co., 
214  Pa.  552,  64  A.  379;  Stocklev  v.  Cias- 
na,  119  Tenn.  135,  104  S.  W.  792. 
834-19  Kennedy  v.  Ins.  Co.,  157 
Mich.  411,  122  X.  W.  134.  See  supra, 
"Conclusive  Evidence,"  269-7. 
834-20  Jochem  v.  Coolev,  176  Fed. 
719.  100  C.  C.  A.  155;  Messinger  V. 
Anderson,  171  Fed.  7S5,  96  C.  C.  A.  445; 
Kelly  V.  Griffin,  165  Ala.  309,  51  S. 
789;  Pattison  r.  Smith,  94  Ark.  5SS,  127 
S.  W.  983;  Lvon  r.  Bursev,  36  App. 
Cas.  (D.  C.)  235;  Dils  r.  .tustice,  137 
Kv.  822,  127  S.  W.  472;  Miller  r.  Xat- 
wick,  110  Minn.  448,  125  X.  W.  1022; 
Hutchinson  r.  Patterson,  226  ^lo.  174, 
126  S.  W.  403;  Buchanan  v.  Harrington, 
152  X.  C.  333,  67  S.  E.  747;  Ottow  v. 
Friese,  20  X.  D.  86,  126  X.  W.  503; 
Weatherford  r.  McKav,  59  Or.  558,  117 
P.  969;  Remilliard  v.  Authier,  20  S.  D. 
290.  105  X.  W.  626;  Provident  Xat.  Bk. 
r.  Webb  (Tex.  Civ.),  128  S.  W.  426; 
Struntz  V.  Hood,  57  Wash.  578,  107  P. 
352. 

Ejectment. — Two  concurring  judgmenti 
neressarv.       Pritchard     v.    Fowler.     171 
-Ma.  6()2.  55  S.   1  17. 
Not  conclusive  in  ejectment. — Wjtto  v. 
Storm,  2.56  Mo.  470,  139  S.  W.  3^4. 
836     Judgment    in    eminent    domain 
proceedings  is  conthisive.     Dose  v.  Se- 
attle. 78  Wash.  571.  139  P.  594. 
836-21      Hamrick     r.     Gilbrcath.     164 
Ala.    2!t2.    51    S.    336;    Jacob    r.    Ware- 
houses, 125  App.  Div.  556.  109  N.  Y.  S. 
1015. 

836-22  Roarke  r.  Roarke,  77  X.  J. 
Kq.  ISl.  75  .\.  761  (proceeding  by  over- 
seer of  poor  resulting  in  order  requir- 
ing defendant  to  sujiport  his  family 
bars    application    by   wife   for   mainte- 
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ance  under  divorce  statute);  Nernst  L. 
Co.  V.  Hill,  243  Pa.  448,  90  A.  137; 
Smith  r.  Clark,  37  Utah  116,  106  P.  653, 
cit.  the  text.  See  Roberts  v.  Neal,  137 
Mo.  App.  109,  119  S.  W.  461;  supra, 
"Conclusive  Evidence,"  270-9. 
Judgment  on  claim  in  bill  in  equity, 
based  on  defendant's  fraudulent  repre- 
sentations leading  to  contract  of  pur- 
chase, does  not  bar  to  action  at  Itiw 
based  on  breach  of  such  contract.  New- 
hall  V.  Co.,  205  Mass.  5S5,  91  N.  E. 
905. 

836-23  Prall  v.  Prall,  58  Fla.  496,  50 
S.  867;  Dils  v.  Justice,  137  Ky.  822, 
127  S,  W.  472;  International  P.  Co.  v. 
Purdv,  136  App.  Div.  189,  120  N.  Y. 
S.  342;  Stay  v.  Stay,  53  Wash.  534,  102 
P.  420.  See  Brennan  r.  Co.,  45  Colo. 
248,  100  P.  412;  Clement  v.  Moore,  135 
App.  Div.  723,  119  N.  Y.  S.  883. 
837-24  Moser  v.  Philadelphia,  etc.  E. 
Co.,  233  Pa.  259,  82  A.  362. 
837-25  Judgment  is  evidence  of  re- 
sult of  action.  Bait.  &  O.  R.  Co.  V. 
Comrs.,  Ill  Md.  176,  73  A.  656. 
837-26  Adams  v.  Koehler,  65  Misc. 
192,  119  N.  Y.  S.  761.  See  SnowhiU 
V.  Co.,  39  Ind.  App.  240,  77  N.  E.  412; 
Case  Mfg.  Co.  v.  Moore,  144  N.  C.  527, 
57  S.  E.  213. 

837-27  See  Van  Camp  r.  Huntington, 
89  Ind.  App.  28,  78  N.  E.  1057. 
838-33  Clapp  v.  Vatcher,  9  Cal.  App. 
462,  99  P.  549;  Stuke  v.  Glaser,  223  111. 
316,  79  N.  E.  105  (proponents  bound, 
but  not  contestants) ;  In  re  Goldsticker, 
192  N.  Y.  35,  84  N.  E.  581;  Smith  v. 
Byan,  116  App.  Div.  397,  101  N.  Y.  S. 
1011  (only  presumptive  evidence  of  due 
execution  so  far  as  real  property  is  con- 
cerned). 

838-34  Keating  v.  Smith,  154  Cal. 
186,  97  P.  300,  judgment  of  distribution 
conclusive  as  to  validity  of  trust. 
839-36  Judgment  in  condemnation 
proceedings,  conclusive  as  to  public  use 
to  which  property  appropriated  to  be 
put.  Lowe  V.  Co.,  157  Cal.  503,  108 
P.  297. 

Judgment  may  be  evidence  though  not 
conclusive,  as  where  it  cancels  note  and 
mortgage.  In  such  case  it  is  admis- 
sible to  sustain  decree  directing  dispo- 
sition to  be  made  of  surplus.  Aetna 
Ins.  Co.  V.  Syndicate,  11  Cal.  App.  165, 
104  P.  470. 

839-37  Albright  r.  Mickey,  99  Ark. 
147,  137  S.  W.  568;  Beauchamp  v.  Ber- 
tig,  90  Ark.  351,  119  S.  W.  75;  Steele 
V.  Bryant,  132  Ky.  569,  116  S.  W.  755; 


Hooper  v.  E.  Co.  (Mass.),  105  N.  E 
892;  Davis  v.  Davis,  24  S.  D.  474,  124 
N.  W.  715. 

839-38  St.  Louis,  etc.  R.  Co.  v.  Van- 
derberg,  91  Ark.  252,  120  S.  W.  993; 
Propper  v.  Owens,  136  Ga.  787,  72  S 
E.  242;  McCormick  v.  McCormiek,  J  2 
Kan.  31,  107  P.  546;  Holyoke  v.  Holy- 
oke's  Est.,  110  Me.  469,  87  A.  40;  Page 
V.  Page,  189  Mass.  85,  75  N.  E.  92;  Con- 
verse V.  Ayer,  197  Mass.  443,  84  N.  E. 
98;  Armstrong  v.  Minkus,  93  Miss.  621, 
47  S.  467;  Ross  v.  Saylor,  39  Mont.  559, 
104  P.  864;  Freund  V.  Freund,  71  N.  J. 
Eq.  524,  63  A.  756;  Strickland  V.  Co.,  72 
N.  J.  Eq.  170,  64  A.  982;  Stone  v.  E., 
197  N.  Y.  279,  90  N.  E.  843;  Strauss  r. 
Strauss,  122  App.  Div.  729,  107  X.  Y. 
S.  842;  Stilwell  v.  Smith,  219  Pa.  36, 
67  A.  910;  Morrow  v.  E.  Co.,  84  S.  G. 
224,  66  S.  E.  186;  Tourtelot  v.  Booker 
(Tex.  Civ.),  160  S.  W.  293;  Yarn  r.  Co. 
(Tex.  Civ.),  124  S.  W.  693;  Eoller  f. 
Murray,  71  W.  A^a.  161,  76  S.  E.  172. 
See  supra,  "Conclusive  Evidence," 
272-14. 

Presumed  valid. — Gottlieb  v.  Co.,  87 
App.  Div.  380,  84  N.  Y.  S.  413,  181  N. 
Y.  563,  74  N.  E.  1117. 
840-39  Everett  v.  Everett,  215  U.  S. 
203;  Harris  v.  Balk,  198  U.  S.  215; 
Vennum  v.  Holmberg,  51  Colo.  306,  117 
P.  169;  Hilton  v.  Stewart,  15  Ida.  150, 
96  P.  579;  Forrest  v.  Fey,  218  111.  165 
75  N.  E.  789;  Wright  V.  Ins.  Co.,  154 
111.  App.  .201;  Bait.,  etc.  E.  Co.  v. 
Freeze,  169  Ind.  370,  82  N.  E.  761; 
Tootle  V.  Buckingham,  190  Mo.  183,  88 
S.  W.  619;  Dixon  v.  Dixon,  76  N.  J. 
Eq.  364,  74  A.  995;  Guggenheim  v. 
Wahl,  122  N.  Y.  S.  941. 
Its  nullity  in  the  state  where  rendered 
may  be  proved  by  the  decisions  of  that 
state.  Gundry  v.  Hancock,  147  111. 
App.  49. 

' '  The  respect  due  to  the  decrees  of  the 
courts  of  a  sister  state,  as  well  as  to  our 
own  previous  decision,  requires  this 
court  to  refuse  to  inquire  whether  the.' 
Connecticut  court  was  right  or  wrong 
in  its  original  determination  that  Ms. 
Curtiss  was  an  incompetent,  and  to  re- 
quire her  to  try  out  the  question  as  to 
whether  her  condition  has  so  changed 
as  to  entitle  her  to  be  restored  to  tho 
possession  of  her  property  and  the  con- 
trol of  her  person  by  direct  proceed- 
ings in  the  courts  of  Connecticut.  The 
laws  of  that  state  provide  sufficient 
methods  of  review."  In  re  Curtiss, 
122  N.  Y.  S.  468. 
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840-40  Bigelow  v.  Min.  Co.,  225  U. 
S.  Ill,  32  Sup.  Ct.  641,  56  L.  ed.  1009; 
Jos.  Joseph  &  Bro,  Co.  v.  Hofifman,  173 
Ala.  56S,  56  S.  216;  O'Dell  r.  Goff.  153 
Mich.  643,  117  N.  W.  59;  Hope  V.  Shev- 
ill,  137  App.  Div.  86.  122  N.  Y.  S.  127; 
Holcomb  V.  Kelly,  114  N.  Y.  S.  1048. 
841-41  Attestation  by  doi)uty  clerk, 
improper.  S.  v.  Foreman,  121  Mo. 
App.  502,  97  S.  W.  269.  See  Tourtelot 
V.  Booker  (Tex.  Civ.),  160  S.  W.  293; 
and  the  title  "Records." 
841-42  Forbes  f.  Davis  (Ala.),  65  S. 
51 G;  Britton  V.  Chamberlain,  234  111. 
246,  84  N.  E.  895;  Hagan  v.  Snider,  44 
Tex.  Civ.  139,  98  S.  W.  213;  Wolf  r. 
King,  49  Tex.  Civ.  41,  107  S.  W.  617 
(necessity  of  judge's  certificate). 
Full  Christian  name  of  clerk  need  not 
ajtpear.  Old  Wavne,  etc.  Assn.  v.  Me- 
Donough,  164  Ind.  321,  73  N.  E.  703. 
842-47  No  presumption  justice  of 
peace  had  jurisdiction.  Bick  r.  Lan- 
ham,  123  Mo.  App.  268,  100  S.  W.  530. 
See  Geduld  v.  R.  Co.,  55  Misc.  239,  105 

N.  Y.  s.  no. 

842-48  See  Bick  r.  Lanham,  123  Mo. 
App.  268,  100  S.  W.  530. 
842-49  Burden  on  plaintiff.  Kwi- 
lecki  r.  Holman  (Mo.),  167  S.  W.  9S9. 
842-50  Hazel  v.  Jacobs,  78  N.  J.  L. 
459,  75  A.  903. 

842-51  Ross  V.  Savior,  39  Mont.  559, 
104  P.  864;  Orient  Ins.  Co.  v.  Rudolph, 
69  N.  J.  Eq.  570,  61  A.  26. 
843-52  Comp.  In  re  Culp.  2  Cal.  App. 
70,  S3  P.  89;  Forrest  r.  Fev,  218  111. 
165,  75  N.  E.  789. 

843-54  Bigelow  v.  Min.  Co.,  225  U. 
S.  Ill,  32  Sup.  Ct.  641,  56  L.  od.  1009; 
Davis  r.  Davis,  174  Fed.  786,  98  C.  C. 
A.  494;  Cooper  v.  Brazelton,  135  Fed. 
476,  68  C.  C.  A.  188;  Old  Wavne  Ins. 
Co.  V.  McDonough,  204  U.  S.  8;  In  re 
Hancock's  Est.,  156  Cal.  804,  106  P.  58; 
In  re  Culp.  2  Cal.  App.  70,  83  P.  89; 
Field  r.  Field,  215  111.  496,  74  N.  E. 
443  (and  subiect-mattor) ;  Forrest  r. 
Fev,  218  111.  165.  75  N.  E.  789;  Citizens' 
State  Bk.  v.  Read,  45  Ind.  App.  158, 
90  N.  E.  492;  Tootle  r.  McClellan.  7 
Ind.  Ty.  64,  103  S.  W.  766,  12  L.  K.  A. 
(N.  S.j  941;  Cuykendall  r.  Doe,  129  la. 
453,  105  N.  W.  698;  Holvoke  r.  llolv- 
oke's  Est.,  110  Me.  469,  87  A.  40;  Fall 
V.  F.all  (Neb.),  113  N.  W.  175;  Olm- 
sted r.  Olmsted,  100  N.  Y.  458,  86  N. 
E.  569;  In  re  Curtiss,  134  App.  Div. 
547.  119  N.  Y.  S.  556. 
See  Bigelow  r.  Min.  Co.,  225  IT.  S.  Ill, 
32  Sup.  Ct.  641,  56  L.  ed.  1009. 


If  judgment  in  rem  it  must  appear 
res  was  within  jurisdiction  of  foreig:i 
court.  Ely  v.  Ins.  Co.,  33  Ky.  L.  R. 
272,  110  S.  W.  265. 

"No  argument  is  required  and  no  cita- 
tion of  authorities  is  necessary  to  sup- 
port the  proposition  that  the  judgment 
of  a  foreign  court  when  sued  uj>on  in 
the  courts  of  this  state  is  open  to  im- 
peachment for  want  of  jurisdiction  of 
the  foreign  court.  The  recital  or  as- 
sertion of  jurisdiction,  in  the  record  of 
the  judgment,  is  in  this  respect  im- 
material." Marshall  r.  Owen  &  Co^ 
171  Mich.  232,  137  X.  W.  204. 
"Even  though  it  have  jurisdiction  of 
the  plaintiff  and  of  the  subject-matter 
of  the  action,  in  so  far  that  it  can 
render  a  judgment  perfectly  valid  with- 
in its  own  territorial  jurisdiction,  the 
recognition  of  that  judgment  in  other 
jurisdictions  is  a  matter  of  comity  only, 
and  such  recognition  cannot  be  required 
as  a  matter  of  right."  Hall  l".  Hall, 
122  N.  Y.  S.  401. 

844-57  Roberts  v.  Leutzke,  39  Ind. 
App.  577,  78  N.  E.  635;  Holvoke  v. 
Holvoke '3  Est.,  110  Me.  469,  87  A.  40; 
S.  i".  Webber,  96  Minn.  422,  105  N.  W. 
490;  Anthony  r.  Wilson,  74  N.  J.  L. 
630,  65  A,  9S"^S;  Coaklev  r.  Rickard.  13G 
App.  Div.  489,  121  N.  Y.  S.  2S0;  John- 
ston r.  Ins.  Co.,  104  App.  Div.  550,  93 
N.  Y.  S.  1052;  Yarn  v.  Co.  (Tex.  Civ.), 
124  S.  W.  693;  Wick  r.  Rea,  54  Wash. 
424,  103  P.  462,  Contra  if  record 
shows  defendant  non-resiilent.  Smith 
r.  Oliver,  65  Misc.  4S7,  120  N.  Y.  S.  73. 
Contra,  justice  of  the  peace.  Huie  t*. 
De  Yore.  123  N.  Y.  S..12. 
Presumption  not  indulged  when  it  ap- 
pears jurisdiction  la(d<ing.  Old  Wayne 
Ins.  r.' McDonough,  204  U.  S.  «*. 
Failure  of  oflScer  who  served  process 
to  state  all  facts  necessary  to  show  jur- 
isdiction does  not  overcome  presump- 
tion. Hodge  V.  Co.,  54  Misc.  442,  105 
N.   Y.   S.   1067. 

Presumption  from  fax:t  court  had  a 
judge,  tlork,  an.l  seal,  it  was  a  court 
of  general  jurisdiction  and  had  jiiris- 
diction.  Old  Wavne  Assn.  r.  McDon- 
ough. 164  Ind.  321.  73  N.  E.  703; 
Christiansen  r.  Kriesel,  133  Wis.  508, 
113  N.  W.  9S0. 

844-58  Patterson  v.  Taylor,  78  X.  J. 
L.  in.  73  A.  225. 

844-59  In  re  Hancock's  Est.,  155 
Cal.  804.  106  P.  58:  Forsyth  v.  Barnes, 
228  111  326.  81  N.  E.  1028;  Holvol;e  '*. 
Holvoke 's  Est.,  110  Me.  469,  87' A.  40; 
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Orient  Ins.  Co.  v.  Eudolph,  69  N.  J.  Eq. 
570,  61  A.  26;  Hall  v.  Hall,  122  N.  Y. 
S.  401;  Mottu  V.  Davis,  151  N.  C.  237, 
65  S.  E.  969;  Bomar  V.  Morris  (Tex. 
Civ.),  126  S.  W.  663.  See  vol.  10,  p. 
936,  et  seq.,  and  supplement  thereto. 
845-60  Wick  t\  Eea,  54  Wash.  424, 
103  P.  462.  See  Spiker  v.  Soc,  140 
Mich.  225,  103  N.  W.  611,  104  N.  W. 
670. 

Burden    is    on    defendant. — Forbes   v. 
Davis   (Ala.),  65  S.  516. 
846-61     Forbes    v.    Davis    (Ala.),    65 
S.  516. 

846-62  El  Capitan,  etc.  Co.  v.  Lees, 
13  N.  M.  407,  86  P.  924,  misnomer  of 
defendant  corporation  no  defense. 
846-63  Hazel  v.  Jacobs,  78  N.  J.  L. 
459,  75  A.  903.  See  Harrison  v.  Co., 
140  Fed.  385,  72  C.  C.  A.  405,  and  as 
to  judgment  for  alimony.  Cureton  V. 
Cureton,  132  Ga.  745,  65  S.  E.  65. 
Decree  made  in  capacity  of  board  of 
directors  of  insurance  company  con- 
slusive  as  to  necessity  for  and  amount 
of  assessment,  but  is  not  so  in  an- 
other state  as  to  any  other  question. 
Swing  V.  Wellington,  44  Ind.  App.  455, 

89  N.  E.  514. 

847-64  Covington  v.  Bk.,  198  U.  S. 
100;  Manhattan  Trust  Co.  v.  Co.,  188 
Fed.  1006;  Willcox  v.  Jones,  177  Fed. 
870.  101  C.  C.  A.  84;  Davis  v.  Davis,  174 
Fed.  786,  98  C.  C.  A.  494;  Gunning  S. 
r.  Buffalo,  157  Fed.  249. 
Jurisdiction  of  state  court  open  to  at- 
tack. Cooper  V.  Brazelton,  135  Fed. 
476,  68  C.  C.  A.  188. 
847-65  Higgins  v.  Eaton,  188  Fed. 
938. 

848-67  Cornue  v.  Ingersoll,  176  Fed. 
194,  99  C.  C.  A.  548;  Harmon  v.  Best, 
174  Ind.  323,  91  N.  E.  19;  McCabe  v.  E. 
Co.,  136  Ky.  674,  124  S.  W.  892;  Pala- 
tine Ins.  Co.  V.  O'Brien,  107  Md.  341, 
68  A.  484,  16  L.  E.  A.  (N.  S.)  1055; 
Miller  v.  Natwiek,  110  Minn  448,  125 
N.  W.  1022;  Thornton  V.  Natchez,  88 
Miss.  1,  41  S.  498;  Dunseth  r.  E.  Co. 
(Mont.),  108  P.  567;  Whitwell  v. 
Wright,  135  App.  Div.  246,  120  N.  Y 
S.  1065;  Hamon  v.  Foust,  127  Tenn.  32, 
150  S.  W.  418;  Edwards  V.  Smith  (Tex. 
Civ.),  137  S.  W.  1161. 
848-69  Karrick  v.  Wetmore,  25  App. 
Cas.  (D.  C.)  415;  Tootle  v.  McClellan, 
7  Ind.  Ty.  64,  103  S.  W.  766,  12  L.  E. 
A.    (N.   S.)    941;   Weyburn   v.   Watkins, 

90  Miss.  728,  44  S."  145;  Vennum  v. 
Mertens,  119  Mo.  App.  461,  95  S.  W. 
292;  Fall  V.  Fall,  75  Neb.  104,  106  N. 


W.  412;  Orient  Ins.  Co.  v.  Eudolph,  69 
N.  J.  Eiq.  570,  61  A.  26;  Gleason  v.  Ins. 
Co.,  189  N.  Y.  100,  81  N.  E.  777. 
849-70  Alaska  Co.  v.  Debney,  2  Alas- 
ka 303;  Banco  Minero  v.  Eoss  &  Mas- 
terson  (Tex.  Civ.),  138  S.  W.  224. 
849-72  In  re  Neidnig,  123  App.  Div. 
894,  108  N.  Y.  S.  478,  judgment  in 
nature  of  police  regulation  of  foreign 
country,  no  extraterritorial  effect. 
849-76  Mexican  C.  E.  Co.  t\  Chantry, 
136  Fed.  316,  69  C.  C.  A.  454;  Kessler 
V.  Co.,  158  Fed.  744,  85  C.  C.  A.  642; 
Alaska  Co.  v.  Debney,  2  Alaska  303;  In 
re  Neidnig,  50  Misc.  216,  107  N.  Y.  S. 
590,  rev.  123  App.  Div.  894,  108  N.  Y. 
S.  478;  De  Kohly  v.  Fernandez,  58 
Misc.  24,  110  N.  Y.  S.  398. 
Ineffectual  as  to  matters  not  adjudi- 
cated. Com.  Nat.  Bk.  ■u.  Sloman,  194 
N.  Y.  506,  87  N.  E.  '811. 
850-79  The  Kaiser  Wilhelm  Der 
Grosse,  175  Fed.  215. 
851-80  Seaboard  E.  Co.  v.  O'Quin, 
124  Ga.  357,  52  S.  E.  427;  Beckworth 
V.  Phillips,  6  Ga.  App.  859,  65  S.  E. 
1075,  foil  Powell  i-.  Wiley,  125  Ga.  823, 
54  S.  E.  732;  Natwell  v.  Comrs.,  110 
Md.  667,  73  A.  710.  See  supra,  "Iden- 
tity," 928-75;  Micks  v.  Mason,  145 
Mich.  212,  108  N.  W.  707;  Adams  v. 
Sigman,  89  Miss.  844,  43  S.  877;  Myers 
i;.  Co,,  123  Mo.  App.  682,  101  S.  W.  124; 
Frierson  v.  Jenkins,  72  S.  C.  341,  51  S. 
E.  862. 

In  a  civil  action  by  the  widow  to  re- 
cover of  appellant  on"  a  policy  of  in- 
surance issued  on  life,  the  judgment 
of  an  examining  court  acquitting  the 
man  who  killed  him  cannot  be  regarded 
as  evidence  tending  to  sustain  the  de- 
fense that  P.  was  himself  the  agres- 
sor,  and  therefore,  when  killed,  was 
violating  the  law  of  the  state.  Sov- 
ereign Camp  of  Woodmen,  etc.  v.  Pur- 
don,  147  Ky.  177,  143  S.  W.  1021. 
Foreign  judgment  of  conviction,  not 
conclusive  in  civil  action.  In  re  Ebbs, 
150  N.  C.  44,  63  S.  E.  190. 
851-82  PoAvell  v.  Wiley,  125  Ga.  823, 
54  S.  E.  732  (judgment  of  acquittal  in- 
admissible) ;  Watson  r.  E.  Co.,  137  Ky. 
619,  129  S.  W.  341;  Karlen  v.  Hadinger, 
147  Wis.  78,  132  N.  W.  591. 
851-85  Adams  v.  Sigman,  89  Mis3. 
844,  43  S.  877. 

Judgment  on  plea  of  nolo  contendere, 
at  least  prima  facie  evidence  in  col- 
lateral civil  action.  Consolidated  I. 
Mfg.  Co.  V.  Medford,  18  Pa.  Dist.  293. 
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851-8«     U.  S.  V.   Co.,   142   Fed.   300; 
S.  v.  Corron,  73  N.  H.  434,  62  A.  1044. 
8512-88     Seattle   v.   Saulez,   47   Wash. 
365,   ()2   P.    140.     See   Cooke   v.   Leper, 

151  Ala.  546,  44  S.  78. 

852-89  See  vol.  8,  p.  418,  n.  20,  and 
su[)[)leiiient  thereto. 

852-90  Lewis  v.  Frick,  233  U.  S.  291, 
34  Sup.  Ct.  488;  Patterson  v.  S.,  156 
Ala.  62,  47  S.  52;  Wilcox  v.  S.,  8  Ga. 
App.  536,  69  S.  B.  10S6;  S.  r.  Cary,  135 

La.   ,   65   S.   748;    McConnico'  r.   S. 

(Miss.),  65  S.  243;  S.  v.  Weil,  83  S.  C. 
47S,  G5  S.  E.  634. 

Judgment  in  equity  conclusive  at  law 
if  other  requirements  met.  Uruner  r. 
Finley,  217  Pa.  127,  66  A.  159;  Van 
Camp  V.  Huntington,  39  Ind.  App,  28, 
78  N.  E.  1057;  Everett  v.  Jordan,  146 
Ala.  690,  40  S.  386. 
Converse  true. — Smith  v.  Cowell,  41 
Colo.  178,  92  P.  20. 
Exceptions. — Rules  of  res  judicata  do 
not  apply  to  statutory  new  trials  in 
ejectment.  Weigel  v.  Green,  221  111. 
187,  77  N.  E.  574.  Exceptions  to  rules 
in  criminal  cases  exist  in  prosecutions 
for  perjury,  since  conviction  cannot  be 
had  upon  uncorroborated  testimony  of 
one  witness.  S.  v.  Sargood,  SO  A't.  415, 
68  A.  49. 

853-91  Schwarz  v.  Kennedy,  142 
Fed.  1027;  St.  Louis,  etc.  R.  Co.  v.  R. 
Co.,  152  Fed.  849,  81  C.  C.  A.  643; 
Mogenson  v.  Zubler,  36  Colo.  235,  84 
P.  9S1;  C.  V.  Churchill,  131  Ky.  251,  115 
S.  W.  189.  Comp.  Ilaggart  r.  Kansas 
Citv,  77  Kan.  79S,  94  P.  7>^9;  Bandy  v. 
Cates,  44  Tex.  Civ.  38.  97  S.  W.  710. 
Presumption  status  continues  as  of  time 
decree    rendered.      Maver    r.    Kornegav, 

152  Ala.  650,  44  S.  S39.  Evidence  of 
change  in  conditions  is  admissible, 
Froelicher  v.  Wks.,  121  La.  451,  46  S. 
570. 

Prima  facie  case  of  identity  of  person 
and  subject-matter  where  record  relied 
upon  is  produced  and  alleged  facts  a]i- 
pear  with  reasonable  eertaintv.  Moore 
V.  R.  Co.,  119  Tenn.  710,  109  S.  W. 
497. 

852-92  Gulling  r.  Bk.,  28  Nev.  450, 
82   P.  800. 

Where  the  pleadings  are  definite  and 
unambiguous,  the  case  falls  within  the 
general  rule  of  former  adjudication. 
The  judgment  is  not  only  prima  f;icie 
proof  of  what  was  adjudicated,  ^fit- 
ten  r.  Caswell  Runvan  Co.,  52  Ind.  App. 
521.  99  X.  E.  47. 
853-93     Millie  I.  M.  Co.  v.  McKinney, 


172  Fed.  42,  96  C.  C.  A.  156  (opinion 
of  court  included  In  record) ;  Delaware, 
etc.  R.  Co.  V.  Kutter,  147  Fed.  51,  77 
C.  C.  A.  315;  Hall  &  Farley  v.  Co.,  173 
Ala.  398,  56  S.  235;  Xalle  v.  Oyster,  3(3 
App.  Cas.  (D.  C.)  36;  Bennett'r.  Quin- 
lan,  47  Mont.  247,  131  P.  1067;  Gering 
V.  Dist.,  76  Neb.  219,  107  N.  W.  250; 
Gulling  V.  Bk.,  28  Nev.  450,  82  P.  800; 
Hubbard  V.  Goul-l,  74  N.  H.  25,  64  A. 
668;  Wiertz  S.  M.  Co.  v.  Co.,  139  X.  Y. 
S.  926;  Reitman  v.  Shapiro,  114  N.  Y. 
S.  887;  Holbrook  r.  Co.,  84  Vt.  411,  80 
A.  239;  Manchester  Assn.  v.  Porter,  106 
Ya.  52S,  56  S.  E.  337. 
Agreement  of  dismissal  may  be  shown 
bv  extrinsic  evidence.  Turner  v.  Flem- 
ing, 37  Okla.  75,  130  P.  551. 
Opinion  of  court  in  former  case  may 
bo  looked  at.  Carson  v.  Co.,  142  Fed. 
893;  Horine  r.  Wende,  29  App.  Cas. 
(D.  C.)  415;  Moore  v.  R.  Co.,  119  Tenn. 
710,  109  S.  W.  497. 
854-94  Holford  v.  James,  136  Fed. 
553,  69  C.  C.  A.  263  (issues  did  not 
appear  in  entry  of  judgment  and 
pleadings  destroyed) ;  Gorham  r.  X'ew 
Haven,  79  Conn.' 670,  66  A.  505;  Walk- 
er V.  GIos,  245  111.  253,  91  X.  E.  1074; 
Burns  r.  Marsh,  144  Mo.  App.  412,  128 
S.  W.  834;  O'Connor  v.  Bvrne,  86  App. 
Div.  627,  83  N.  Y.  S.  665,  ISO  X.  Y. 
556,  73  X.  E.  1127;  Pennebaker  v.  Par- 
ker, 33  Pa.  Super.  458;  Iguano  L.  & 
M.  Co.  V.  Jones,  65  W.  Va.  59,  64  S. 
E.   640. 

854-95  Stone  v.  R.  Co.,  75  Kan.  600, 
90  P.  251. 

855-96  Irvin  r.  Spratlin,  127  Ga. 
240,  55  S.  E.  1037;  Harris  i\  Co..  129 
Ga.  241,  58  S.  E.  831.  See  Cambridge 
r.  Foster,  195  Mass.  411,  81  N.  E.  27S. 
855-97  Reeves  v.  Lamm,  135  la.  201, 
112  X.  W.  642. 

855-98  Hooper  v.  Pierce,  151  Ala. 
517,  44   S.  108. 

Aniendment  <lisallowed  by  court  is  ad- 
missible in  rebuttal  to  show  iilaintiffs 
unsuccessfully  endeavored  to  raise 
question  in  issue  bv  their  pleadings. 
Draper  v.  Medlock.  122  Ga.  234,  50  S. 
E.    113. 

856  Burden  on  defendant  to  show 
pavmont.  Dnwling  r.  II;istings,  211  X. 
Y.'^199.  105  X.  E.'  194. 
856-99  Schwarz  v.  Kennedy,  142 
Fed.  1027;  Ahlers  r.  Smiley,  11  Cal. 
App.  343,  104  P.  997  (records  usually 
compared);  Bonds  r.  Brown,  133  Gn. 
451,  66  S.  E.  156;  Draper  r.  Medlock. 
122  Ga.  234,  50  S.  E.  118;   Institution 
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V.  Puffer,  201  Mass.. 41,  87  N.  E.  562; 
Barber  V.  Ellingwood,  137  App.  Div. 
704,  122  N.  Y.  S.  369;  Martin  i\ 
Stranger,  29  E.  I.  464,  72  A.  534;  La 
Brie  v.  McKim,  56  Tex.  Civ.  322,  120 
S.  W.  1083  (agreement  as  to  terms  of 
judgment) ;  Gerbig  V.  Bell,  143  Wis.  157, 
126  N.  W.  871. 

Burden  on  party  claiming  benefit  of 
former  judgment  to  remove  doubt  as 
to  its  scope.  Prall  v.  Prall,  58  Fla. 
496,  50  S.  867. 

Opinion  of  appellate  court  may  be  re- 
sorted to  where  decree  ambiguous  to 
determine  points  ruled.  Taylor  v.  Tay- 
lor, 54  Or.  560,  103  P.  524. 
Pleading,  instructions  and  verdict,  ad- 
missible. Roth  T.  Co.  V.  Co.,  161  Fed. 
709,  88  C.  C.  A.  569. 
856-1  Fowler  t\  Stebbins,  136  Fed. 
365,  69  C.  C.  A.  209;  Hofferberth  v. 
Xash,  50  Misc.  328,  98  N.  Y.  S.  684. 
856-2  Fowler  v.  Stebbins,  136  Fed. 
365,  69  C.  C.  A.  209  (evidence  admis- 
sible by  party  to  apply  description  in 
pleadings  to  himself) ;  Ward  v.  Clenden- 
ning,  245  111.  206,  91  N".  E.  1028;  Mc- 
Carthy f.  Benedict,  89  Neb.  293,  131  N. 
W.  598;  Hendrick  v.  Biggar,  66  Misc. 
576,  122  N.  Y.  S.  165;  Wren  v.  Scales, 
55  Tex.  Civ.  62,  119  S.  W.  879;  Haines 
V.  West,  101  Tex.  226,  105  S.  W.  1118, 
102  S.  W.  436. 

856-5  Murphy  v.  Bk.,  82  Ark.  131, 
100  S.  W.  894. 

857-7  Ex  parte  Von  Vetsera,  7  Cal. 
App.  136,  93  P.  1036;  Miller  v.  Bulk- 
ley,  85  Miss.  706,  38  S.  99;  Ex  parte 
Stevenson,  20  Okla.  549,  94  P.  1071. 

857-8  Eussell  v.  Houston,  115  Tenn. 
536,  91   S.   W.   192. 

857-9     Standard  S.  Co.  v.  Merritt,  48 
Misc.  498,  96  N.  Y.  S.  181. 
857-11     Smith  v.  Co.,  140  N.  C.  375, 
53  S.  E.  233. 

Plea  in  bar  necessary. — P.  v.  R.  Co., 
149  Mich.  122,  112  N.  W.  716. 
857-lS  Shannon  p.  Mastin  (Mo. 
App.),  108  S.  W.  1116;  Standard  S.  Co. 
v.  Merritt,  48  Misc.  498,  96  N.  Y.  S. 
181  (need  not  be  pleaded  except  when 
used  in  bar) ;  Bonanza  M.  Co.  v.  Co., 
29  Utah  159,  80  P.  736;  Davis  v. 
Schmidt,  126  Wis.  461,  106  N.  W.  119. 
In  equity  evidence  of  former  adjudica- 
tion is  admissible  only  after  it  has 
been  pleaded.  Evans  i".  Woodsworth, 
213  HI.  404,  7  N.  E.  1082. 
858-13  See  Schott  v.  Henkin,  32  S. 
D.  633,  144  N.  W.  115. 


858-15     Eiehstein  f.  Welch,  197  Mass. 
224,  83   N.   E.   417. 

858-16     Comp.  Weatherwax  L.  Co.  v. 
Ray,  38  Wash.  545,  SO  P.  775. 
Burden  on  party  pleading  prior  adjudi- 
cation  to   prove  it.     Hawk  v.   Co.,   149 
N.  C.  16,  62  S.  E.  754. 
859-19     Swing   v.    Co.,    78    Ark.    246, 
93   S.   W.   978;   Hembree   v.   McFarland, 
55  Wash.  605,  104  P.  837. 
This  rule  is  applicable  alike  to  foreign 
and      domestic     judgments.     Lieber     i;. 
Lieber,  239  Mo.  1,  143  S.  W.  458. 
859-20     Marshall  v.  Owen  &  Co.,  171 
Mich.    232,    137    N.    W.    204.      But    see 
Swing   V.    Co.,    78    Ark.    246,    93    S.   W. 
978. 

Extrinsic  evidence  admissible  to  show- 
lack  of  jurisdiction.  In  re  Farkash,  8 
0.  N.  P.  (N.  S.)  137. 
859-22  Old  Wayne  Ins.  Co,  v.  Mc- 
Donough,  204  U.  S.  8. 
859-23  See  infra,  "Service,"  717-6, 
et  seq. 

859-24     Merz   v.    Mehner,    57    Wash. 
324,  106  P.  1118. 

859-25  Comp.  Splane  v.  Splane,  29 
Pa.  Super.  185,  California  law. 
860-27  Brown  v.  Caldwell,  13  Cal. 
App.  29,  108  P.  874;  Page  r.  Carver,  5 
Cal.  App.  383,  90  P.  481;  Waterbury 
Bk.  V.  Reed,  231  111.  246,  83  N.  E.  188 
(conclusive  if  nothing  to  contrary  ap- 
pears in  record) ;  Francis  v.  Lilly,  124 
Ky.  230,  98  S.  W.  996;  Howard  v. 
Strode,  242  Mo.  210,  146  S.  W.  792; 
Steves  V.  Smith,  49  Tex.  Civ.  126,  107  S, 
W.  141.  See  Eminence  L.  Co.  v.  Co., 
187  Mo.  420,  86  S.  W.  145. 
Recital  of  appearance  of  adult  defend- 
ants generally,  no  names  used,  does 
not  include  non-resident  not  served. 
White  V.  White,  66  W.  Va.  79,  66  S. 
E.   2. 

860-30  Thomas  v.  Virden,  160  Fed. 
418,  87  C.  C.  A.  370;  Prichard  v.  Siga- 
fus,  103  App.  Div.  535,  93  N.  Y.  S.  152; 
Rice  V.  Bennett,  29  S.  D.  341,  137  N. 
W.  359.  See  International,  etc.  R.  Co. 
V.  Brisenio  (Tex.  Civ.),  92  S.  W.  998. 
861-32  Weller  v.  Co.,  93  Ark.  490, 
125  S-  W.  129;  Board  v.  Fleming,  93 
Ark.  462,  125  S.  W.  132;  Bryant  v. 
Shute's  Exr.,  147  Ky.  268,  144  S.  W. 
28;  Levy  v.  Gilligan  (Pa.),  90  A.  647; 
Keystone  B.  Co.  v.  Schermer,  241  Pa. 
361,  88  A.  657;  Blake  T.  Co.  v.  Poslus- 
zsy,  31  Pa.  Super.  602;  Hopkins  v.  Cain 
(Tex.),  143  S.  W.  1145;  Bargna  v. 
Bargna  (Tex.  Civ.),  127  S.  W.  1156. 
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861-34     Varney  v.  Co.,  64  W.  Va.  417, 

63  S.  E.  203. 

861-36     Bk.  v.  Stroud,  223  Pa.  33,  72 

A.  341;  Light  v.  Scholl,  32  Pa.  Super. 
133  (within  court's  discretion);  Gro- 
ninper  v.  Acker,  32  Pa.  Sujier.  124; 
Uecker  f.  Thiedt,  137  Wis.  G34,  119  N. 
W.  87S.  See  Donnelly  v.  Donnelly 
(Pa.),   90   A.   922. 

Meritorious  defense  need  not  be  shown 
where  .jiidgnicnt  sliows  it  was  void  be- 
cause of  lack  of  jurisdiction.  Avers 
V.  Co.,  89  Ark.  160,  116  S.  W.  199."  Or 
is  allcfred  to  be  so.  Flowers  v.  King, 
14.-  N.  r.  2.^4,  .58  S.  E.  1074. 
Recital  in  record  of  presence  of  defend- 
ant's attornev,  not  contdusive.  ^Val- 
lace  V.  Wallace,  141  la.  306,  119  N.  W. 
7.12. 

Evidence  need  not  be  uncontradicted. 
Levy  r.  Gilligan  (Pa.).  90  A.  647. 
862-38  Case  need  not  be  sent  to  jury 
altliouffh  evidence  is  conflicting.  Aug- 
ustine r.  Wolf,  215  Pa.  558,  64  A.  777. 
862-39  Arizona,  etc.  Co.  v.  Benton, 
12  Ariz.  373,  100  P.  952  (or  oral  testi- 
mony) ;  International  Assn.  v.  Stark,  44 
Ind.App.  535,  89  N.  E.  611  (allegations 
taken  to  be  true  if  not  denied);  Chub- 
buck  V.  Beaty,  80  Kan.  789,  104  P.  558 
(registry  receipt  attached  to  affidavit 
as  exhibit  and  verified  deposition  are 
affidavits). 

862-42     Arizona,   etc.   Co.   v.  Benton, 
12    .\riz.   373,   TOO   P.   952. 
Other   competent   evidence,   admissible. 
Chubbuck   i\   Beaty,   SO   Kan.   789,   104 
P.  558. 

863-44     Briggs   V.    E.    Co.,    175    Ala. 

130,  57  S.  882. 

863-45  Edmunds  v.  Inman,  24  S.  D. 
457,  124  N.  W.  430  (records,  minutes 
or  memoranda);  Trotti  v.  Kinnear 
(Tex.  Civ.),  144  S.  W.  326. 
863-46  Bench  notes  of  judge.— The 
mere  fact  that  the  b(Mudi  notes  made 
by  the  judge  do  not  mention  the  ]dead- 
ings  in  qnestion  does  not  furnish  record 
evidence  that  no  sucdi  action  was  taken 
as  set  out  in  the  minutes,  for  tlie  rea- 
son tliat  there  is  no  law  reijuiring  the 
judge  to  make  bencdi  notes,  and  the 
minutes  of  the  court,  and  not  the  bench 
notes,  constitute  tlie  record  of  the  case. 
Nor  does  the  fact  that  the  previous 
judgment  appears  on  the  loose  leaves 
of  the  minutes  furnish  any  such  rec- 
ord evidence,  for.  without  the  aid  of 
parol  testimony,  it  shows  that  it  was 
erased,   which   is   presumed   to   be    the 


act  of  the  court.  Briggs  v.  E,  Co., 
175  Ala.  130,  57  S.  SS2. 
864-48  Ca.lillac  A.  Co.  V.  Boynton, 
240  111.  171,  88  N.  E.  564;  Steves  f. 
Smith  (Tex.  Civ.),  107  S.  W.  141. 
865  The  burden  of  proof  is  on  a 
judgment  plaintiff  suing  for  his  assig- 
nee to  prove  the  assignment  as  well  as 
to  estaldish  his  case.  Flvnn  V.  How- 
ard (Mass.),  105  N.  E.  880. 
865-52  Evans  i\  Woodsworth,  213  111. 
404,  72  N.  E.  1082.  See  Davis  i-.  Rhea, 
90  Ark.  261,  119  S.  W.  271;  Mahoney 
?•.  Ins.  Co.,  133  Ta.  570.  110  N.  W.  1041. 
Must  be  shown  beyoud  reasonable 
doubt.— P.oring  r.  Ott,  loS  Wis.  20U, 
110   N.   W.   sc.-i. 

Only  extrinsic  and  collateral  fraud 
can  be  proved.  Mengel  r.  Mengel,  145 
la.  737,  120  N.  W.  72;  French  v.  Ray- 
mond. 82  Yt.  156.  72  A.  324. 
Affirmative  proof  by  plaintiff  of  due 
diligence  at  former  trial,  necessary. 
Citizens  Ins.  Co.  v.  Herpolsheimer,  78 
Xcb.  707,  111  X.  W.  6(16;  Kngler  f. 
Knoblaugh,  131  Mo.  App.  481,  110  S. 
W.  16. 

865-53  McCarthy  v.  Troll,  90  Ark. 
199.  118  S.  W.  416. 

867-65  Whitman  v.  Hitt,  75  Ark. 
461,  87  S.  W.   1032. 

867-66  See  Gottlieb  v.  Co.,  87  App. 
Div.  380,  84  N.  Y.  S.  413,  181  N.  Y. 
.■in:l.  74  X.  E.  1117. 

867-67  Easterwood  v.  Burnitt  (Tex. 
Ci\.),  126  S.  W.  934. 
867-68  Putnam  r.  Kiffen,  (Can.)  11 
West.  L.  Rep.  559  (proceedings  in  gar- 
nishment or  sale  under  execution.  V>ut 
prima  facie  evidence  of  pavmont); 
Hagins  r.  Blitch,  6  Ga.  App. '839,  65 
S.   E.  1082. 

Note  by  stranger,  not  pa^-ment  unless 
so  agreed.  Sullivan  r.  Saunders,  66  W. 
Ya.  350,  66  S.  E.  497. 
Entry  in  attorney's  register  does  not 
show  payment  within  fixed  time  if  no 
vear  triven.  McLain  v.  Bird.  120  X.  Y. 
"S.   1032. 

868-69  .Janvier  r.  Cull.reth.  5  Penne. 
(Del.)  505,  63  A.  3o9. 
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Grnlopical  formation.  890-47;  Usrit  of 
common  tools,  890-47;  City  in  sister 
state  inrorporatcd  and  countif  scat,  891- 
51;  Tfcndh)  character  of  vcapon,  893-57; 
Financial  status  of  persons  or  counties, 
893-57;  Value  of  commodities,  906-25; 
Existcn.ce  of   telegraph   companies,   945- 
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82;   Location  of  town  ivith  reference  to 
railroads,  1017-39;   City  Pari',  1020-57* 
879-1     Timson    v.    Co.,    220    Mo.    580, 
119  S.  W.  565,  rule  of  evidence;  rebut- 
table if  facts  disputable. 
Is  of   equal   force   with   proof,   and   as 
a    means    of    establishing    facts    makes 
evidence     unnecessary.       Beardsley     v. 
Irving,  81  Conn.  489,  71  A.  580. 
880-5     Ball  v.  Flora,  26  App.  Gas.  (D. 
C.)    394. 

881-10     City  of  St.  Louis  v.  Niehaus, 
236  Mo.  8,  139  S.  W.  450. 
882-11     Appeal     of     Woodward,     81 
Conn.   152,   70  A.  453.     Contra,  Lowns- 
dale  V.  Co.,  54  Wash.  542,  103  P.  833. 
Federal  supreme  court,  on  appeal  from 
state    court,    will    not    notice    laws    of 
other  states  except  to  extent  court  be- 
low would.     See  vol.  5,  p.  812,  n.  16. 
Matters   which   cannot   be   noticed  by 
trial  court  may  not  be  noticed  by  ap- 
pellate   court    in    reviewing    judgment. 
Lownsdale    v.    Co.,    54    Wash.    542,    103 
P.  833;  Pacific  I.  &  S.  Wks.  v.  Gaerig, 
55  Wash.  149,  104  P.  151. 
882-14     Miller  v.  Miller   (Ind.  App.), 
104  N.  E.  588. 

883-15  Facts  outside  record  may  be 
noticed  if  they  disclose  moot  character 
of  question  presented.  Keely  i\  Co., 
169  Fed.  601,  95  C.  C.  A.  99. 
883-16  Contra,  P.  v.  Blair  (Mich.), 
108  N,  W.  772. 

883-17  Rome  R.  &  L.  Co.  v.  Keel,  3 
Ga.  App.  769,  60  S.  E.  468  (where  al- 
leged fact  contrary  to  laws  of  phvsics. 
See  infra,  893-61.  See  S.  v.  Co.,  52  Or. 
502,  95  P.  722.  Contra,  P.  v.  R.  Co. 
145  Mich.  140,  108  N.  W.  772,  fall. 
Griffing  v.  Gibb,  2  Black  (U.  S.)  519. 
See  Tutwiler,  etc.  Co.  t\  Farrington, 
144  Ala.  157,  39  S.  898;  Smith  v.  Lodge, 
124  Mo.  App*.  181,  101  S.  W.  662  (court 
cannot  notice  A.  O.  U.  W.  is  fraternal 
insurance  society;  where  allegation  to 
this  effect  denied  by  allegation  it  is  an 
old  line  company).  Comp.  S.  v.  Nor- 
cross,  132  Wis.  534,  112  N.  W.  40. 
883-19  Line  v.  Line,  119  Md.  403, 
80  A.  1032. 

884-22  Utah  K  Co.  v.  Marsh,  46 
Colo.  211,  103  P.  302;  .Taekson  v.  S. 
(Tex.  Cr.),  157  S.  W.  1196.  See  Rome 
R.  &  L.  Co.  V.  Keel,  3  Ga.  App.  769,  60 
S.  E.  468. 

"It  may  be  helpful  to  the  court,  in 
enabling  it  to  determine  the  weight  of 
the  evidence,  to  take  such  matters  into 
consideration;  but  in  no  case,  as  we  be- 
lieve, and  certaintly  not  where  the  tes- 


timony is  uncontroverted,  is  the  court 
authorized  to  render  judgment  against 
the  evidence,  based  solely  upon  its 
knowledge  of  the  persons  and  condi- 
tions of  litigants  or  witnesses  or  sit- 
uations." Hall  V.  Whipple  (Tex.  Civ.), 
145  S.  W.  308. 

885-27  Paterson  v.  Co.,  74  N.  J.  Eq. 
49,  70  A.  472.  See  Harris  r.  R.  Co.,  153 
Ala.  139,  44  S.  962,  14  L.  R.  A.  (N.  S.) 
261. 

886-31  Warnoek  v.  Itawis,  38  Wash. 
144,  SO  P.  297. 

887-36  Long  v.  S.,  94  Ark.  570,  127 
S.  W.  961 ;  Greenway  V.  County,  144  la. 
332,  122  N.  W.  943;  Hillerbrand  r.  Co., 
141  Mo.  App.  122,  121  S.  W.  326;  Wat- 
ers-?. Co.  v.  Deselms,  18  Okla.  107,  89 
P.  212;  McClintock  v.  R.  Co.,  83  S.  C. 
58,  64  S.  E.  1009.  See  Hoagland  v.  Can- 
field,  160  Fed.  146;  Moran  v.  R.  Co.,  74 
N.  H.  500,  69  A.  884. 
Value  of  attorney's  services  in  one 
state  cannot  be  noticed  by  jury  in  dis- 
tant state.  S.  V.  Flarsheim,  137  Mo. 
App.  1,  119  S.  W.  17. 
Distance  sparks  and  cinders  may  be 
blown  must  be  proved.  Manning  v.  R. 
Co.,  137  Mo.  App.  631,  119  S.  W.  464. 
887-38  Houston,  etc.  R.  Co.  v.  Max- 
well (Tex.  Civ.),  128  S.  W.  160. 
888-41  Green  v.  S.,  91  Ark.  510,  121 
S.  W.  727;  Levy  v.  Lupton  (Tex.  Civ.), 
156  S.  W.  362. 

889-42  Loveman  v.  R.  Co.,  149  Ala. 
515,  43  S.  411.  Contra,  Davis  r.  R.  Co., 
136  N.  C.  115,  48  S.  E.  591;  Deans  v. 
R.  Co.,  107  N.  C.  686,  12  S.  E.  77,  22 
Am.  St.  902;  Lloyd  v.  R.  Co.,  118  xs. 
C.  1010,  24  S.  E.  805,  54  Am.  St.  764. 
Value  of  physician's  services  may  be 
determined  from  juror's  knowledge. 
Moran  v.  R.  Co.,  74  N.  H.  500,  69  A. 
884. 

Distance  in  which  train  can  be  stopped. 
See  infra,  942-63. 

889-43  But  see  Harris  r.  R.  Co.,  153 
Ala.  139,  44  S.  962,  14  L.  R.  A.  (N.  S.) 
261. 

889-44  P.  V.  Price,  9  Cal.  App.  218, 
98  P.  .547  (weight  of  witness).  But 
see  Vannest  v.  Murphy,  135  la.  123, 
112  N.  W.  236;  Morehead  v.  Anderson, 
30  Ky.  L.  R.  1137,  100  S.  W.  340;  Gal- 
veston, etc.  R.  Co.  v.  Pigott,  54  Tex. 
Civ.  367,  116  S.  W.  841. 
890-45  Long  v.  S.,  94  Ark.  570,  127 
S.  W.  961;  Louisville  v.  Tompkins 
(Ky.),  122  S.  W.  174  (extent  of  im- 
pairment of  earning  capacity  of  woman 
as    housekeeper) ;    Hillerbrand    v.    Co., 
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141  Mo.  App.  122,  121  S.  W.  326.  See 
"\Vators-P.  O.  Co.  v.  Deselms,  IS  Okla. 
107,  89  P.  212. 

890-46     Value    of    services    may    be 
found    on    judgment    of    jury    if    their 
character  is  shown.     Hall   v.   Assn.,  53 
Tex.    Civ.    592,    116    S.    W.    831,    disap. 
Sayers    v.    Craven,    107    Mo.    App.    407, 
81  S.  W.  473;   Bradner  V.  Co.,  115  Mo. 
Ajip.    102,   91    S.    W.  997,   because   con- 
flicting with  Hull  r.  St.  Louis,  138  Mo. 
618,  40  S.  W.  89,  42  L.  K.  A.  753. 
890-47     Murphy  v.  P.,  225  U.  S.  623, 
32  Sup.  Ct.  697,  56  L.  ed.  1229    (keep- 
ing billiard  hall  has  harmful  tendency) ; 
Card    V.    C.    Co.,    202    Fed.    351;    Eagle 
White    Lead     Co.    v.     Commission,    188 
Fed.    256;    Hooker   v.    Commission,    ISS 
Fed,  242;  Shawnee  Milling  Co.  v.  Tem- 
ple,   179    Fed.    517;    Hoagland    v.    Can- 
field,    160    Fed.    146;    Central,    etc.    Co. 
V.  Conneaut,  167  Fed.  274,  93  C.  C.  A. 
196;   Cent,  of  G.  E.  Co.  v.  Crane   (Ala. 
App.),    65    S.    866;    Metropolitan    L.    I. 
Co.  t:  Goodman  (Ala.  App.),  65  S.  449; 
Vinegar,  etc.  Co.  v.  Howard   (Ala.),  65 
S.     172;     Empire    Imp.     Co.     v.    Lynch 
(Ala.),  62  S.  16;   Sanders  v.  S.,  2  "Ala- 
App.  13,  56  S.  69;  Heuo  v.  Favettoyille, 
90  Ark.  292,  119  S.  W.  287;  Grogan  v. 
Chafl'ee,   156  Cal.    611,   105   P.   745;    Ex 
parte  Berry,  147  Cal.  523,  82  P.  44;  Re 
Excelsior  S.  Co.,  40  App.  Cas.   (D.  C.) 
480       (organization      known      as      boy 
scouts)';  Dennohv  r.  Robertson,  32  A]ip. 
Cas.  (D.'C.)  355;  Capital  Co.  v.  Brown, 
29    App.    Cas.    (D.    C.)    473;    Peninsular 
Tel.  Co.  V.  Mcaskill,  64  Fla.  420,  60  S. 
338  (telephone  as  protection  from  light- 
ning);   S.  V.  R.  Co.,  48  Fla.   114,  37  S. 
652;   Wolfe  V.  R.  Co.,  2  Ga.  App.  499, 
58   S.    E.   899;    Dunbar    v.   Dunbar,    168 
111.  App.  142;   Lehigh   Portland   Cement 
Co.  r.  McLean,  245  111.  A]^\).  360,  92  N. 
E.  248;  af.  Hill  Lumb.  Co.  v.  Same,  149 
111.  App.  368;  Citv  of  Williams,  254  111. 
360,  98  N.  E.  666;  Chicago  v.  Duflv,  117 
111.    App.    261,    277;    Wabash    R.    Co.    v. 
Thomas,   117  111.   App.   110;   ^Vfadden   v. 
Wilcox,  174  Tnd.  657,  91   N.  E.  933;   U. 
S.   B.   &   P.  Co.   V.   S.,  174  Tnd.  460,  91 
N.  E.  953;  Princeton,  etc.  Co.  r.  Howell, 
46  Ind.  App.  572,  92  N.  E.  122;   Chap- 
man V.  Newell,  146  la.  415,  125  N".  W. 
32^;   Cardwell   r.   R.  Co.,  90  Kan.   707, 
136   P.   244;   Cheek   v.  R.   Co.,  89   Kan. 
247,  131  P.  617   (inflammable  gases  ac- 
cumulate   in    mines) ;    Sun    Ins.    Off.    r. 
Woolen    Mill,    72    Kan.    41.    82    P.    513; 
Mays   V.   Pelly    (Ky.),    125    S.   W.    713 
(increase    in    value    of    land);     S.     v. 


Lundy,  131  La.  910,  60  S.  613  (parish 
under  water  from  Mississippi) ;  Blais- 
dell  V.  Town,  110  Me.  500,  87  A.  361; 
Dawson  v.  Elec.  Co.,  119  Md.  373,  86 
A.  1041;  Aetna  L  Co.  r.  Fuller,  111 
Md.  321,  74  A.  369;  P.  v.  Barnes 
(Mich.),  148  N.  W.  400  (ability  to 
change  speed  of  automobile);  Sassaman 
V.  Wells  (Mich.),  144  N.  W.  478;  Col- 
borne  r.  R.  Co..  177  Mich.  139,  143  X. 
W.  32  (automobile) ;  Oblaser  v.  Judge, 
159  Mich.  .665,  124  N.  \V.  590;  Prowitt 
V.  S.  (Miss.),  63  S.  330  (insanity  is 
hereditary);  Couch  v.  R.  Co.,  252  Mo. 
34,  158  S.  W.  347;  Walsh  v.  Pub.  Co., 
250  Mo.  142,  157  S.  W.  326;  Ver  Steeg 
V.  R.  Co.,  250  Mo.  61,  156  S.  W.  6S9; 
Sessinghaus  Mill  Co.  v.  Hanelbrink,  247 
Mo.  212,  152  S.  W.  354  (special  skill 
required  to  manage  manufacturing 
plant) ;    S.    v.    Holtcamp,    245    ^NIo.    655, 

151  S.  W.  153;  Moler  r.  Whisman.  243 
Mo.  571,  147  S.  W.  985;  S.  r.  Gordon, 
236  Mo.  142,  139  S.  W.  403;  Home  Tel. 
Co.  V.  Tel.  Co.,  236  Mo.  114,  139  S.  W. 
108;  S.  V.  Breuer,  235  Mo.  240,  138  S. 
W.  515;  Bowman  v.  Co.,  226  Mo.  53,  125 
S.  W.  1120;  Patenaude  v.  R.  Co.  (X. 
H.),  87  A.  249;  Connett  v.  Hatters,  76 
N.  J.  Eq.  202,  74  A.  188;  P.  v.  Becker, 
210  N.  Y.  274,  104  N.  E.  396;  Pollitz 
r.  R.  Co.,  207  N.  Y.  113,  100  N.  E. 
721;  P.  V.  Ringe,  197  N.  Y.  143,  90  N. 
E  451 ;  Town  of  Ridgeway  r.  Treman, 
129  N.  Y.  S.  1081;  P.  v.  Stevens,  67 
Misc.  529,  124  N.  Y.  S.  769;  P.  v. 
State  Bd.,  123  N.  Y.  S.  609;  In  re  Peti- 
tion, etc.,  31  O.  C.  C.  54;  First  Nat. 
Bk.  V.  Rogers,  24  Okla.  357,  103  P. 
582;  Henry  v.  S.  (Okla.  Cr.),  136  P. 
982  (governor's  opposition  to  legal  exe- 
cutions); S.  i\  Laurence,  9  Okla.  Cr. 
16,  130  P.  508;  Buchanan  r.  Hicks  Co., 
66  Or.  503,  133  P.  7S0,  134  P.  1101  (nec- 
essity of  a  guard  on  a  hand  saw);  Bag- 
ley  E.  Co.  r.  Butler,  24  S.  D.  429,  123 
N.  W.  866  (disregard  of  law  concern- 
ing full  value  assessments) ;  Texas  Co. 
r.  Earles  (Tex.  Civ.),  164  S.  W.  28; 
Ex  parte  Bradshaw  (Tex.  Cr.),  159  S. 
W.  259;  Ex  parte  Botts  (Tex.  Cr.).  154 
S.  W.  22;  Vance  v.  R.  Co.  (Tex.  Civ.), 

152  S.  W.  743  (that  thistle  is  a  nuis- 
ance) ;  Brownwood  O.  M.  r.  Stubblefield, 
53  Tex.  Civ.  165,  115  S.  W.  626  (ex- 
tent of  use  of  cogwheels) ;  San  Antonio, 
etc.  R.  Co.  V.  Mertuik  (Tex.  Civ.),  102 
S.  W.  153;  Charvoz  r.  Salt  Lake  Citv 
(Utah),  131  P.  901  (thousands  of  miles 
of  irriaation  ditclies) ;  Rugg  r.  Tolman, 
39  Utah   295,   117  P.   54;   Daly  v.  Old, 
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35  Utah  74,  99  P.  460;  Ex  parte  Settle, 
114  Va.  715,  77  S.  E.  496;  Southern  E. 
Co.  V.  Blanford,  105  Va.  373,  54  S.  E. 
1;  Dougan  r.  Seattle,  76  Wash.  621,  136 
P.  1165;  Kood  v.  Co.,  55  Wash.  217,  104 
P.  249. 

See  Null  v.  Williamson,  166  Ind.  537, 
78  N.  E.  76;  Meehan  v.  R.  Co.,  43  Mont. 
72,  114  P.  781;  W^ood  V.  Sherwood,  161 
App.  Div.  335,  146  N.  Y.  S.  465;  Jones 
i\  Fowler,  161  N.  C.  354,  77  S.  E.  415. 
See  Eomano  r.  P.  Co.  (Ala.),  62  S.  677. 
That  use  of  tobacco  is  uncleanly. — S.  v. 
Olson,  20  N.  D.  304,  144  N.  W.  661. 
That  school  boy  can  use  snuff  without 
being  detected.  S.  v.  Olson,  26  N.  D. 
304,  144  N.  W.  661. 
Such  matters  of  common  knowledge 
and  science  as  are  known  to  all  men 
of  ordinary  understanding  and  intel- 
ligence. Angola  E.  &  Power  Co.  "V-. 
Butz  (Ind.),  98  N.  E.  818. 
The  every-day  experience  of  mankind. 
S.  r.  E.  Co.,  242  Mo.  339,  147  S.  W.  118. 
"In  the  bill  the  land  in  controversy 
is  described  as  S.  W.  i^  of  the  S.  W. 
%  of  section  28,  township  17  S.,  range 
4  W.,  and  N.  W.  14  of  N.  W.  14  of 
section  29,  township  17  S.,  range  6  W., 
situated  in  Jefferson  county,  Ala.  The 
court  judicially  knows  that  here  are 
two  separate  tracts. ' '  Eueker  v.  R.  Co. 
(Ala.),  58   S.   465. 

"Judicial  notice  is  taken  of  the  differ- 
ent geological  strata  of  coal  in  each 
county  and  of  many  other  facts  con- 
nected with  coal  mines  and  their  oper- 
ation. State  V.  Barrett,  87  N.  E.  7. 
This  court  knows  without  being  told 
a  detached  stone  IVj  feet  long,  3  feet 
wide,  and  18  inches  thick,  situated  in 
the  roof  of  an  entry  to  a  coal  mine, 
can  be  'carefully  secured  or  taken 
down.'  "  Princeton  Coal  Min.  Co.  V. 
Howell,  46  Ind.  App.  572,  92  N.  E.  122. 
Courts  will  take  judicial  notice  of  the 
fact  that  certain  structures  maintained 
in  the  pmblic  streets  of  a  city  will  at- 
tract children.  Buttron  v.  Bridell,  228 
Mo.  622,  129  S.  W.  12. 
Well-known  geological  formation  un- 
derlying Chicago,  noticed  in  Chicago  v, 
Duffy,  117  111.  App.  261. 
What  cigarettes  are,  noticed  in  Kappes 
V.  Chicago,  119  111.  App.  436. 
Uses  of  common  universal  tools  noticed, 
and  that  scythe  is  a  proper  tool  to 
mow  weeds.  Post  v.  E.  Co.,  121  Mo. 
App.  562,  97  S.  W.  233. 
Danger  connected  with  freight  elevator 
in  control  of  boy  of  fourteen,  noticed. 


Braasch  v.  Co.,  153  Mich.  652,  118  N. 
^V.  366. 

891-48  See  Harper  F.  Co.  v.  Co.,  144 
X.  C.  639,  57  S.  E.  458. 
Anything  that  the  court  may  take  ju- 
dicial notice  of  must  be  something 
which,  from  its  nature,  is  or  should  be 
known  to  all  men  of  ordinary  under- 
standing and  intelligence,  and  such  men 
the  jury  must  be  deemed  to  be.  Euehl 
V.  Tel.  Co.,  23  N.  D.  6,  135  N.  W.  793. 
Knowledge  of  a  class  of  men  in  a  par- 
ticular business  must  be  proved.  Bow- 
man V.  Co.,  226  Mo.  53,  125  S.  W.  1120. 
891-49  Heno  r.  Fayette ville,  90  Ark. 
292,  119  S.  W\  287. 

891-51  City  in  sister  state  incor- 
porated and  county  seat,  noticed.  Phil- 
lips V.  Lindley,  li2  App.  Div.  283,  98 
N.  Y.  S.  423,  188  N.  Y.  606,  81  N.  E. 
1173. 

Courts  will  extend  the  scope  of  judi- 
cial knowledge  so  as  to  keep  proper 
pace  with  the  rapid  advance  of  art,  sci- 
ence, and  general  knowledge,  when  the 
facts  are  of  such  an  age  and  duration 
as  to  have  become  a  part  of  the  com- 
mon knowledge  of  well-informed  per- 
sons. Moreno  v.  S.,  64  Tex.  Cr.  660,  143 
S.  W.  156,  cit.  many  cases. 
892-52  See  Auten  v.  Board,  83  Ark, 
431,  104  S.  W.  130. 

892-54  Am.  S.  P.  Co.  v.  Co.,  157  Fed. 
660,  87  C.  C.  A.  260;  P.  r.  Board,  122 
111.  App.  40;  Timson  v.  Co.,  220  Mo. 
580,  119  S.  W.  565,  qiiot.  the  text.  See 
Dunphv  V.  Co.,  118  Mo.  App.  506,  523, 
95  S.  W.  301. 

892-55  Carr  v.  Fair,  92  Ark.  359,  122 
S.  W.  659;  Washington  Terminal  Co. 
V.  Dist.,  36  App.  Cas.  (D.  C)  186.  See 
Smith  V.  Lodge,  124  Mo.  App.  181,  101 
S.  W.  662;  St.  Louis  S.  E.  Co.  1>.  Mc- 
intosh (Tex.  Civ.),  126  S.  W.  692;  S.  v. 
Norcross,  132  W^is.  534,  112  N.  W.  40. 
The  court  cannot  take  judicial  notice 
that  there  is  a  "distillery,  or  brewery, 
in  this  state,  that  confines  itself,  in  re- 
spect of  the  raw  material  it  uses,  to 
the  produce  of  this  state,  or  even  that 
it  uses  any  such  raw  material  of  the 
produce  of  the  state."  Motlow  v.  S., 
125  Tenn.  547,  145  S.  W.  177. 
Individual's  place  of  residence,  not  no- 
ticed. Slocum  1}.  McLaren,  106  Minn. 
386,  119  N.  W.  406. 
892-5S  Fountain  v.  Ins.  Co.  (Cal.), 
117  P.  630;  St.  Paul's  Parish  v.  East 
St.  Louis,  245  111.  470,  92  N.  E.  322; 
Windfall  1}.  S,  172  Ind.  302,  88  N.  E. 
505   (that  publication  a  newspai^er,  has 
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any  circulation,  or  place  of  puhlica- 
tion) ;  Ruthstrom  v.  Peterson,  72  Kan. 
679,  83  P.  82o;  Ehrsam  v.  Jackman,  73 
Kan.  435,  446,  85  P.  559,  91  P.  486 
(how  much  flour  may  be  extracted  from 
different  prades  of  wheat);  In  re  Har- 
rington's Will,  142  Wis.  447,  125  N.  W. 
986.  See  Guinn  v.  Court,  2S  Kv.  L.  R. 
759,  90  S.  W.  274;  S.  v.  Club  (Mo.), 
92  S.  W.  185.  Turpentine  industry  and 
effect  of  cutting  and  boxing  trees. 
Board  r.  Co.,  93  Miss.  822,  47  S.  177. 
Meaning  of  anything  in  a  foreign  lan- 
guage not  noticed.  Hossbach  i".  Behr, 
124   N.  Y.   S.   379. 

893-57  Thomas  v.  Hotel  Co.,  16  Cal. 
App.  403,  117  P.  1041;  Burns  v.  Casey, 
13  Cal.  App.  154,  109  P.  94;  Hohn  v. 
Pauly.  11  Cal.  App.  724,  106  P.  266 
(nianner  in  which  houses  built  and 
used  in  countv) ;  Burton  V.  Chicago,  236 
111.  383,  S6  N.  E.  93  (alleys  not  pro- 
vided with  sidewalks) ;  Jefferson  Davis 
County  V.  Long,  94  Miss.  538,  49  S. 
613  (extent  of  damage  to  trees  by  ex-, 
tracting  turpentine) ;  Newlin  r.  R.  Co., 
222  Mo.  ZT5,  121  S.  W,  125;  St.  Louis 
V.  Co.,  202  Mo.  690,  100  S.  W^  627; 
Gordon  r.  R.  Co.,  39  Mont.  571.  104 
P.  079;  Robinson  V.  Ins.  Co.,  198  N.  Y. 
523,  91  N.  E.  373;  Villa  v.  Allen,  2 
Phil.  Isl.  436;  St.  Louis  S.  R.  Co.  v. 
Mcintosh  (Tex.  Civ.),  126  S.  W.  692; 
Capito  V.  Topping,  65  W.  Va.  587,  64 
S.  E.  845. 

See  Ward  v.  S.  (Ala.),  39  S.  923  (con- 
dition of  county  roads) ;  Texas,  etc.  R. 
Co.  V.  Langham  (Tex.  Civ.),  95  S.  W. 
686. 

Condition  of  real  estate  market. — BHxt 
V.  Realty  Co..  122  N.  Y.  S.  SGI. 
Cannot  take  judicial  notice  of  the  fact 
that  ])iuninionia  develops  within  24  or 
48  hours  after  exposure.  Gillesi>ie  »". 
R.  Co.,  144  Mo.  App.  508,  129  S.  W. 
277. 

Not  how  much  time  would  be  required 
to  teach  the  average  student  to  satis- 
factorily perform  all  the  work  reriuired 
of  a  public  barber  in  such  a  manner 
as  to  prevent  the  spread  of  disease. 
Moler  r.  Whisman,  243  Mo.  571,  147 
S.   W.   985. 

"Cannot  say,  as  a  matter  of  law  or  as 
a  matter  of  fart,  in  the  absence  of  an 
aflirmativo  showing  that  there  was  any 
material  difference  between  the  cost  of 
crushing  rock  and  that  of  'selected 
earth  material,'  that  any  such  difTer- 
encp  existed  or  would  exist."  Burns 
V.  Casey,  13  Cal.  App.  154,  109  P.  94. 


Court  does  not  know  an  ax  is  a  deadly 
weapon. — Bush  v.  S.,  52  Tex.  Cr.  39*?, 
107  S.  W.  348. 

Financial  status  of  persons  or  countries. 
Financial  condition  of  litigants.  a.s  to 
their  solvency  or  insolvency,  is  not  a 
matter  for  notice  even  though  they 
may  be  large  corporations  engaged  in 
suj)plving  public  necessities.  S.  v. 
Clements,  37  Mont.  96,  95  P.  845;  and 
same  is  true  as  to  foreign  countries; 
court  does  not  know  market  value  of 
their    bonds.      Hebblethwaite    v.    Flint, 

115  App.  Div.  597,  101  N.  Y.  S.  43. 
893-58  Chicago,  etc.  B.  Co.  r.  Salem, 
166  Ind.  71,  76  N.  E.  631;  Reineman 
V.  Larkin,  222  Mo.  156.  121  S.  W.  307; 
Jackson  v.  S.  (Tex.  Cr.),  157  S.  W. 
1196;  Pierce  v.  S.  (Tex.  Cr.),  154  S.  W. 
559;  Vance  v.  R.  Co.  (Tex.  Civ.),  152 
S.  W.  743. 

893-59  Allen  r.  Co.,  17S  Fed.  287; 
Timson  V.  Co.,  220  Mo.  5^0,  119  S.  W. 
565;  S.  V.  Brooks,  58  W^ash.  648,  109 
P.  211. 

893-GO  See  Kohr  v.  E-.  Co.,  117  Mo. 
App.  302,  92  S.  W.  1145;  Norwich  Ins. 
Soc.  V.  R.  Co.,  46  Or.  123,  78  P.  1025. 
893-61  Princeton,  etc.  Co.  v.  Howell, 
46  Ind.  App.  572,  92  N.  E.  122;  Sun 
Ins.  Off.  V.  Mill,  72  Kan.  41,  82  P.  513 
(recognized  scientific  facts  and  prin- 
ciples); Miller  r.  Detroit.  156  Mich.  630. 
121  N.  W.  490  (shedding  limbs  of 
trees);  Whitman  v.  Co..  152  Mich.  6-45, 

116  N.  W\  614  (when  specific  gravity 
of  log  becomes  great<^r  than  water  it 
sinks);  Dun])hv  r.  Yards,  118  ^^o.  App. 
506,  523,  95  S."  W^  301  (court  should  be 
careful  not  to  assume  knowledge  of 
natural  facts  and  laws  beyond  scojte  of 
common  positive  knowledire);  P.  r.  Fa- 
rina, 134  App.  Div.  110,  118  X.  Y.  S. 
817  (period  of  human  gestation);  M'or- 
ton  V.  R.  Co..  48  Or.  444.  87  P.  151, 
1046;  Doty  v.  Village,  84  Vt.  15,  77  A. 
866. 

See  SeufTerle  r.  Macfarland.  28  App. 
Cas.    (D.    CA    94. 

Course  of  the  heavenly  bodies. — Fuller 
r.  R.  Co.,  104  111.   .\i'i>.  3S5. 
Gravity  and  friction — operation  of  rail- 
way.— Colli nr.    Rome     R.     i^l     L.     Co.   v. 
Keel.  3  On.  Aj.p.  769,  60  S.  E.  468. 
What    tides    noticed. — Eiehelberger    v. 
Co.,  9  Cal.  App.  62S,  100  P.  117. 
894-62     Barber,   etc.   C-n.  r.   Wabash, 
43  Ind.  App.  167.  86  N.  E.  1034:  Dnv's 
Com.  r.  Bk.  (Kv.V  116  S.  W.  259;  Put- 
nam V.  E.  Co.,  43  Tex.  Civ.  448,  94  S. 
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W.  1102  (no  fruit  growing  on  Jan. 
10th). 

894-63  Middlesex  T.  Co.  v.  R.  Co. 
(N.  J.),  89  A.  45;  First  Nat.  Bk.  v. 
Eogers,  24  Okla.  357,  103  P.  582;  Mc- 
Cullough  V.  Eucker,  53  Tex.  Civ.  89, 
115  S.  W.  323. 

895-65     Matagorda  C.  Co.  v.  Irr.  Co. 
(Tex.  Civ.),  154  S.  W.  1176. 
896-67     See   Scarborough   v.   Woodill, 
7  Cal.  App.  39,  93  P.  383   (infra,  906- 
27). 

Will  take  judicial  notice  of  the  great 
drought  during  a  certain  summer  and 
fall,  and  the  great  danger  to  life  and 
property  from  extensive  forest  fires. 
Inglis  V.  Assn.,  169  Mich.  311,  136  N. 
W.   443. 

896-68  But  see  South  Pasadena  v. 
Co.,  152  Cal.  579,  93  P.  490  (noticing 
that  cities  are  located  in  a  compara- 
tively arid  region  where  there  is  little 
if  any  water  not  applied  to  some  val- 
uable use  and  that  water  sources  in 
their  vicinity  command  a  high  price) ; 
Elser  V.  Gross  Point,  223  111.  230,  79 
N.  E.  27. 

Cannot  take  judicial  notice  of  the  pres- 
ence of  clouds  in  the  sky  at  a  given 
time.  S.  V.  Howard,  242  Mo.  432,  147 
S.   W.   95. 

896-69  S.  V.  Williams,  31  Nev.  360, 
102  P.  974. 

896-70  See  Orvik  v.  Casselman,  15 
N.  D.  34,  105  N.  W.  1105  (infra,  927- 
28);  Salt  Lake  City  v.  Robinson,  39 
Utah  260,  116  P.  442. 
896-71  Beardsley  v.  Irving,  81  Conn. 
489,  71  A.  580;  Williams  t\  Allison,  10 
Ga.  App.  840,  74  S.  E.  442;  Line  r.  Line, 
119  Md.  403,  86  A.  1032;  Meriwether  v. 
Overlv,  228  Mo.  218,  129  S.  W.  1;  Mc- 
Allister V.  S.,  55  Tex.  Cr.  264,  116  S. 
W.  582. 

897-72  Line  v.  Line,  119  Md.  403, 
86  A.  1032. 

See  Garth  v.  Motter,  248  Mo.  477,  154 
S.  W.  733. 

897-75  Beardsley  v.  Irving,  81  Conn. 
489,  71  A.  580;  Falkeneau  C.  Co.  v.  Gin- 
ley,  131  111.  App.  399  (that  consider- 
able light  would  shine  through  a  large 
opening  from  the  street  two  hours  be- 
fore sunset) ;  Davton,  etc.  Co.  v.  Mar- 
shall. 36  Tnd.  App.  491,  75  N.  E.  S24; 
Moore  v.  R.  Co.,  151  la.  353,  131  N.  W, 
30:  Warner  v.  R.  Co.,  156  Mo.  App. 
P"^.  137  S.  W.  275. 

«2')7-77  Lakin  v.  El.  R.  Co.,  148  HI. 
Ar^r,,  268;  Miller  v.  R.  Co.,  106  Minn. 
499,   119   N.  W.   218;   S.  v.  Gunderson, 


56  Wash.  672,  106  P.  194  (converse  of 
rule  of  text). 

898-78  Kyser  v.  Hertzler  (Ala.),  65 
S.  967;  Whittemore  v.  Baxter  (Mich.), 
148  N.  W.  437;  Sweezo  v.  Power  Co., 
166  Mich.  25,  131  N.  W.  125;  Laine  v. 
E.  Co.,  123  Minn.  254,  143  N.  W.  783; 
Whitaker  v.  R.  Co.,  115  Minn.  140,  131 
N.  W.  1061;  Meehan  v.  P.  Co.,  252  Mo. 
609,  161  S.  W.  825;  S.  v.  Nerzinger,  220 
Mo.  36,  119  S.  W.  379  (sulphuric  acid) ; 
Buckley  v.  Co.,  127  App.  Div.  52,  111 
N.  Y.  S.  23  (explosion  of  bottles);  Pet- 
erson V.  Co.,  55  Or.  511,  106  P.  337; 
Solleim  v.  Norbeek  (S.  D.),  147  N.  W. 
266;  Hamburg-Bremen,  etc.  Co.  t'. 
Swift  (Tex.  Civ.),  130  S.  W.  670  (in- 
flammability of  hay) ;  Texas,  etc.  R.  Co 
r.  Bellar,  51  Tex.  Civ.  154,  112  S.  W. 
323  (inflammability  of  crude  petro- 
leum). 

Three  per  cent,  butter  fat  test  for  milk, 
not  unreasonably  high.  St.  Louis  v. 
Co.,  190  Mo.  507,  89  S.  W.  627. 
Comp.  St.  Louis  v.  Liessing,  190  Mo. 
464,  89  S.  W.   611. 

That  formaldehyde  placed  in  milk  as  a 
preservative  is  not  injurious,  cannot 
be  noticed.  St.  Louis  v.  Schuler,  190 
Mo.  524,  89  S.  W.  621. 
Electricity;  dangerous  qualities  noticed. 
Warren  v.  R.  Co.,  141  Mich.  298,  104 
N.  W.  613;  DeKallands  r.  Co.,  153 
Mich.  25,  116  N.  W.  564. 
That  kerosene  is  a  product  of  crude 
petroleum. — ^Moeckel  v.  Co.,  190  Mass. 
280,    76    N.   E.   447. 

Explosives. — Chicago  r.  Murdoek,  212 
111.  9,  72  N.  E.  46  (dynamite  as  ex- 
plosive, dane^erous) ;  American  Fork 
City  V.  Briggs  (Utah),  134  P.  747 
(same). 

Rough  on  rats  is  not  known  to  contain 
arsenic,  nor  does  court  know  name  is 
evervwhere  applied  to  same  substance. 
S.  V.  Blydenburg,  135  la.  264,  112  N. 
W.  634. 

Dangerous  character  of  shotgun  when 
fired  at  close  range.     S.  v.  Sutterfield, 
22  S.  D.  584,  119  N.  W.  548. 
898-79  Chicago  v.  Gage,  237  111.  328, 
86  N.  E.  633;  S.  v.  Intoxicating  Liquors, 
106    Me.    142,    76    A.    267.      See    S.    v. 
Bowen,  247  Mo.  584,  153  S.  W.  1033. 
899-80     Et    seq.      See    "Intoxicating 
Liquors."  supra,  675-2  to  678-31. 
899-81      But     "hop-ale"     or     "hop- 
iack,"    not   known    to    be    malt   liquor. 
Daniel  v.   S.,   149   Ala.   44,   43   S.   22. 
899-84    Gourley  v.  C,  140  Ky.  221, 
131  S.  W.  34. 
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899-85     See  S.  v.  Barr,  84  Vt.  38,  77 

A.  iU4,  48  L.  E.  A.  (N.  S.)  302  n. 
899-86  Purcell  v.  S.,  61  Fla.  43,  55 
S.  847;  Fears  v.  S.,  125  Ga.  740,  54 
S.  E.  661;-  Benton  r.  S.,  9  Ga.  App. 
422,  71  S.  E.  498;  Tompkins  v.  S.,  2 
Ga.  App.  639,  58  S.  E.  1111;  S.  v. 
York,  74  N.  H.  125,  65  A.  685;  Wil- 
coxson  17.  S.  (Tex.  Cr.),  91  S.  W.  581. 
See  S.  17.  Barr,  84  Vt.  38,  77  A.  914, 
48  L.  R.  A.  (N.  S.)  302,  303  n. 
900-87  Hoagland  v.  Canfield,  160 
Fed.  146.  See  S.  v.  Barr,  84  Vt.  38,  77 
A.  914,  48  L.  R.  A.  (N.  S.)  302,  305  n. 
900-88  See  S.  v.  Barr,  84  Vt.  38,  77 
A.  914,  48  L..  R.  A.  (N.  S.)  302,  304  n. 
900-91  Lambie  v.  S.,  151  Ala.  86,  44 
S.  51;  Purcell  v.  S.,  61  Fla.  43,  55  S. 
8^7. 

9(H-92  S.  f.  Carmodv,  50  Or.  1,  91 
P.  446,  1081,  12  L.  R.  A.  (N.  S.)  828. 
See  Hoagland  r.  Canfield,  160  Fed.  146; 
l\Toreno  v.  S.,  64  Tex.  Cr.  660,  143  S.  W. 
1,56;  White  V.  Manning  (Tex.  Civ.), 
102  S.  W.  1160. 

901-93  Vines  v.  S.,  19  Wyo.  255,  116 
P.   1013. 

901-94  Dallas  B.  v.  Holmes,  51  Tex. 
Civ.  514,  112  S.  W.  122. 
9(H-2  See  S.  r.  Barr,  84  Vt.  38,  77 
A.  914,  48  L.  R.  A.  (N.  S.)  302,  306  n. 
9()i:-4  Nussbaum  v.  S.,  54  Fla.  87,  44 
S.  712;  S.  V.  Pinev,  141  N.  C.  760,  53 
S.  E.  305.  See  Hall  r.  S.,  122  Ga.  142, 
50  S.  E,  59;  S.  v.  Barr,  84  Vt.  38,  77 
A.  914,  48  L.  R.  A.  (X.  S.)  302.  305  n. 
902-9  Union  C.  Co.  v.  Tel.  Co.,  163 
Cal.  298,  125  P.  242;  City  of  St.  Louis 
V.  Niehaus,  236  Mo.  8,  139  S.  W.  450; 
Timson  i^.  Co.,  220  Mo.  580,  119  S.  W. 
565;  San  Antonio,  etc.  R.  Co.  v.  Mer- 
tink  (Tex.  Civ.),  102  S.  W.  153.  See 
Laturen  v.  Co.,  93  N.  Y.  S.  1035;  Ex 
parte  llawlev,  22  S.  D.  23,  115  N.  W. 
93;   infra,  908-34. 

How  far  science  has  rendered  safe  that 
which  was  hitherto  dangerous,  not  no- 
ticed. Jackson  r.  Butler,  249  Mo.  342, 
155   S.   W.   1071. 

That  scarlet  fever  is  contagious  or  in- 
fectious. S.  V.  Rackowski,  86  Conn.  677, 
86   A.   606. 

Cause  of  disease  in  question  not  noticed. 
Poumeroule  r.  Ca1)le  Co.,  167  Mo.  App. 
533.  152  R.  W.   114. 

Methods  commonly  employed  by  medi- 
cal profession. — The  autoi>sy  was  about 
ten  days  after  the  death  of  Myrtie 
Newton.  We  must  assume  that  the  or 
gans  had  been  in  a  preservative  liquid 
since,   for  it  is  common   knowledge  of 


which  we  may  take  notice  that  such 
is  the  means  employed  by  the  medical 
I)rofession.  S.  v.  Pierce  (Vt),  88  A. 
740. 

Nature,  operation  and  ordinary  uses 
of  telephones  are  facts  of  which  courts 
will  take  notice.  W.  U.  T.  Co.  v.  Row- 
ell,  153  Ala.  295,  45  S.  73;  Wolfe  V. 
R.  Co.,  97  Mo.  473,  11  S.  W.  49,  10  Am. 
St.  331,  3  L.  R.  A.  539. 

903-10  Poumeroulie  v.  Tel.  Co.  (Mo. 
Apji),  165  S.  W.  1174. 
Milk  test. — That  a  prescribed  test  is 
not  a  jiroper  one,  not  noticed.  St. 
Louis  V.  Co.,  190  Mo.  507,  89  S.  W.  627. 
Electrical  therapeutics. — The  court  has 
no  knowledge  as  to  the  merits  or  effi- 
cacy of  a  device  advertised  to  cure  by 
thermal  electricity,  nor  whether  it  is 
capable  of  producing  an  electric  cur- 
rent. Macomber  v.  Board,  28  R.  I. 
3,  65  A.  263,  8  L.  R.  A.  (X.  S.)  585. 
904-12  Baker  v.  Co.,  146  Fed.  744,  77 
C.  C.  A.  234;  Am.  Sulph.  P.  Co.  v.  Co., 
157  Fed.  600,  87  C.  C.  A.  2G0  (only  so 
far  as  it  is  a  matter  of  common  knowl- 
edge). See  infra,  "Patent*,"  625-43. 
905-20  McDonald  v.  S.,  2  Ga.  App. 
633,  58  S.  E.  1067. 

Court  knows  what  a  nickel  is  and  its 
value.  Barddell  v.  S.,  144  Ala.  54,  3& 
S.  975;  Sims  V.  S.,  1  Ga.  Ajip.  776,  57 
S.  E.  1029  (also  that  a  quarter  is  a 
twentv-five  cent  piece). 
906-J22  McDonald  v.  S.,  2  Ga.  App. 
633,  58  S.  E.  1067;  Sims  v.  S.,  64  Tex. 
Cr.  435,  142  S.  W.  572.  See  infra, 
"Arable,"  425-2. 

906-23  McDonald  r.  S.,  2  Ga.  App. 
633,  58  S.  E.  1067  (face  value,  pre- 
sumptively commercial  value).  See 
Barddell  v.  S.,  144  Ala.  54,  39  S.  975. 
National  bank  notes  part  of  currency 
of  United  States  and  their  value,  no- 
ticed. Joiner  v.  S.,  124  Ga.  102,  52 
S.  E.  151.  But  see  Goodman  i\  P.,  228 
111.  154,  160.  81  N.  E.  830. 
906-24  Czerney  v.  Haas,  129  X.  Y. 
S.   537. 

906-25  See  Joiner  v.  S.,  124  Ga.  102, 
52  S.  E.  151;  Ector  V.  S.,  120  Ga.  543, 
48  S.  E.  31.5. 

In  a  prosecution  for  receiving  stolen 
cotton,  no  allegation  of  its  value  be- 
ing made,  court  could  not  notire  cot- 
ton was  a  thing  of  value.  Wright  v. 
S..  1  Ga.  App.  158,  57  S.  E.  1050. 
906-27  Ackerman  r.  Ellis,  81  X.  J. 
L.  1,  79  A.  883;  Higgins  r.  Torvick. 
55  Or.  274.  106  P.  22.  See  Scarborough 
f.  Woodill,  7  Cal.  App.  39,  93   P.  3S3 
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(noticing  flora  and  climatic  conditions 
for  purpose  of  determining  whether 
certain  trees  on  a  boundary  line  were 
natural);  International,  etc.  R.  Co.  v. 
Voss,  49  Tex.  Civ.  566,  109  S.  W.  984 
(number  of  times  Johnson  grass  goes 
to  seed  in  a  season,  not  noticed). 
That  trees  and  plants  subject  to  de- 
structive communicable  diseases.  Ex 
parte  Hawley,  22  S.  D.  23,  115  N.  W. 
93. 

907-28  Gibson  v.  S.,  7  Ga.  App.  692, 
67  S.  E.  838;  Ex  parte  Botts  (Tex. 
Cr.),  154  S.  W.  221.  See  McLean  v. 
E.  Co.,  203  U.  S.  38. 
Not  that  certain  disease  affects  certain 
organs.  Stiles  f.  Hasler  (Ind.  App.), 
104  N.  E.  878. 

Not  the  time  within  which  disease  de- 
velops. Gillespie  -v.  R.  Co.,  144  Mo. 
App.  508,  129  S.  W.  277. 
907-29  See  Sun  I^ns.  Office  v.  Mill, 
72  Kan.  41,  82  P.  513. 
Texas  fever.— See  S.  v.  Asbell,  74  Kan. 
397,    86   P.   457. 

That  horses  frighten  sometimes  at  un- 
usual objects,  known.  Bait.,  etc.  R. 
Co.  V.  Slaughter,  167  Ind.  330,  79  N.  E. 
186. 

908-31  Williams  v.  R.  Co.  (Mo.),  165 
S.  W.  788;  George  v.  R.  Co.,  225  Mo. 
364,  125  S.  W.  196  (varying  capaci- 
ties to  judge  of  distances). 
Difference  between  races. — Wolfe  v.  R. 
Co.,  2  Ga.  App.  499,  58  S.  E.  899,  negro 
and  Caucasian. 

908-32  Whether  a  mother  can  tell 
the  difference  between  prematurely 
born  and  full-grown  child,  court  has  no 
knowledge.  Bessemer,  etc.  Co.  v.  Doak, 
152  Ala.  166,  44  S.  627,  12  L.  R.  A. 
(N.  S.)   389. 

908-34  Ritchi  v.  Wayman,  244  111. 
509,  91  N.  E.  695;  Whitehead  v.  White- 
head, 84  Vt.  321,  79  A.  516.  Comp. 
Macomber  v.  Board,  28  R.  I.  3,  65  A. 
263,  8  L.  R.  A.  (N.  S.)  585. 
See,  however,  Cisco  O.  Mill  v.  Van 
Geem  (Tex.  Civ.),  166  S.  W.  439. 
"The  courts  take  judicial  notice  that 
some  diseases  are  spread  by  diseased 
persons  coming  in  contact  with  those 
who  are  healthy,  and  that  barbers  on 
account  of  their  very  close  contact  with 
their  customers  may  contract  diseases 
or  allow  their  tools  or  soaps  to  be- 
come contaminated  by  the  virus  or 
germs  of  diseases,  and  thereby  com- 
municate such  diseases  to  their  patrons, 
therefore  a  prima  facie  presumption 
arises   that   barbers   should   be   able   to 


determine  whether  or  not  those  who 
apply  to  them  for  shaves  are  afflicted 
with  contagious  or  infectious  diseases, 
particularly  diseases  of  the  skin. ' ' 
Moler  V.  Whisman,  243  Mo.  571,  147  S. 
W.  985. 

"We  do  not  think  that  we  would  be 
at  all  justified  in  affirming  that  phy- 
sical injury  may  not  follow  a  shock 
caused  alone  by  fright,  though  the  in- 
cident occasioning  the  fright  involved 
no  contact  with  or  touching  of  the  per- 
son of  the  victim  of  the  injury." 
Spearman  v.  McCrary,  4  Ala.  App.  473, 
58  S.  927. 

Effect  of  morphine.— That  1-10  of  a 
grain  taken  every  four  hours  could  not 
have  a  poisonous  effect.  Laturen  v. 
Co.,  93  N.  Y.  S.  1035. 
That  milk  is  necessary  food  for  the 
young  and  the  infirm  and  disease  germs 
are  disseminated  through  impure  milk, 
and  adulterated  or  diluted  milk  is  not 
wholesome  and  nutritious.  St.  Louis  v. 
Schuler,    190    Mo.   524,    535,    89    S.    W. 

621.  Comp.  St.  Louis  v.  Co.,  190  Mo. 
507,  89  S.  W.  621  (supra,  898-78);  St. 
Louis  V.  Liessing,  190  Mo.  464,  89  S. 
W.  611. 

Vaccination. — Auten  v.  Board,  83  Ark. 
431,  104  S.  W.  130.  See  also  892-52. 
Sanitation. — Court's  knowledge  of  san- 
itation is  too  limited  to  be  opposed  to 
that  of  law  makers  on  matters  as  to 
which  even  the  learned  differ.  Logan 
V.  Childs,  51  Fla.  238,  41  S.  197. 
909-36  S.  V.  Olson,  26  N.  D.  304, 
144  N.  W.  661. 

Effects  of  venereal  disease  not  no- 
ticed. Empire  Imp.  Co.  v.  Lynch 
(Ala.),  62  S.  16. 

909-37  Hoagland  v.  Canfield,  160 
Fed.  146.  See  supra,  "Credibility," 
757-22. 

909-39  But  see  Dunphy  v.  Stock 
Yards,  118  Mo.  App.  506,  523,  95  S.  W. 
301. 

That  pain  is  suffered  from  severe  in- 
jury.—Bolton  V.  Oviatt,  80  Vt.  362,  67 
A.  881. 

Cause  of  nervous  condition,  beyond  ju- 
dicial   knowledge.      St.    Louis,    etc.    R. 
Co.  v.  Savage,  163  Ala.  55,  50  S.  113. 
909-41     See   Wolfe   v.   R.   Co.,   2   Ga. 
App.  499,  58  S.  E..  899. 
909-42     Buttron   v.   Bridell,    228    Mo. 

622,  129  S.  W.  12;  Waters-P.  O.  Co. 
r.  Deselms,  18  Okla.  107,  89  P.  212 
(common  practice  of  lighting  fires  with 
coal  oil) ;  Prince  v.  Prince,  64  Wash. 
552,  117  P.  255. 
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Mistakes  in  names,  especially  initials, 
frequently  noticed.  Shepherd  v.  Sar- 
tain  (Ala.),  6-1  S.  57. 
Not  that  strikers  desire  to  murder. — 
S.  V.  Jones,  249  Mo.  SO,  155  S.  W.  33. 
910-44  San  Joaquin,  etc.  Co.  v.  Ste- 
vinson,  164  Cal.  221,  128  P.  924;  De 
Paij?e  I?.  Douglas,  234  Mo.  78,  136  S.  W. 
345;  Bachia  r.  Havemeyer  Pt.,  77  Misc. 
362,  136  N.  Y.  S.  435. 
911-47  But  see  Somerville  v.  New 
York,  78  Misc.  203,  137  N.  Y.  S.  919, 
changing  of  coast  line. 
911-48  Ex  parte  Lair,  177  Fed.  789 
(ports  of  entry  for  seagoing  vessels) ; 
Sublette  Ex.  Bk.  v.  Fitzgerald,  168  111. 
App.  240;  Worden  v.  Cole,  74  Kan.  226, 
86  P.  464  (railways) ;  Bower  v.  E.  Co. 
(Neb.),  148  N.  W.  148;  Robinson  r. 
Ins.  Co.,  198  N.  Y.  523,  91  N.  E.  373 
(harbors  within  jurisdiction,  it  seems). 
Salient  facts  of  geography  of  incorpor- 
ated cities  of  state,  noticed.  Agnew 
V.  Citv,  79  Neb.  603,  113  N.  W.  236. 
911-49  Fletcher  v.  Hickman,  165 
Fed.  403,  91  C.  C.  A.  353;  Harper  F.  Co. 
V.  Co.,  144  N.  C.  639,  57  S.  E.  458 
(infra,  933-40). 

911-50  Gafieney  v.  Sederberg,  114 
Minn.  319,  131  N.  W.  333;  S.  v.  Nolegs, 
40  Okla.  479,  139  P.  943;  Vail  v.  Mc- 
Guire,  50  Wash.  1S7_,  96  P.  1042. 
Rivers  referred  to  in  laws. — S.  v.  R. 
Co.,  141  N.  C.  846,  54  S.  E.  294. 
911-51  That  a  river  is  a  tidal  stream, 
McCarter  v.  Co.,  70  N.  J.  Eq.  525,  61 
A.  710. 

That  flow  of  small  streams  grows  less 
year  bv  vear,  noticed.  Andrews  >'. 
'Weckerman,  144  Mich.  199,  107  N.  W. 
870. 

912-53     Weeks-T.  P.  Co.  v.  Mills,  64 
Misc.   205,   118   N.  Y.  S.   1027. 
912-55     Seufferle    v.    Macfarland,    28 
App.   Cas.    (D.   C.)    94. 
913-56     See   Chicago   v.  Kubler,   133 
111.  App.  520. 

913-58  Harrison  v.  Fite,  148  Fed. 
781,  78  C.  C.  A.  447;  Pappenburg  r 
S.  (Ala.),  65  S.  418;  P.  r.  Board,  122 
111.  App.  40;  Terrell  v.  Paducah,  28  Ky. 
L.  R.  1237,  92  S.  W.  310  (Tennessee 
river);  Heiberger  r.  Co..  133  INlo.  App. 
452.  113  S.  W.  730;  McKinnov  r.  North- 
cutt.  114  Mo.  App.  146,  89  S.  W.  351 
(all  tidal  waters  and  large  rivers) ;  S 
r.  Nolegs,  40  Okla.  479,  139  P.  943; 
S.  r.  Norcross,  132  Wis.  534.  112  N.  W. 
40.  Camp.  Donnelly  r.  U.  S..  228  V.  S. 
70S.  33  Sup.  Ct.  1024,  57  L.  ed.  1035. 
914-59    Harrison   v.   Fite,    14S    Fed. 


781,  78  C.  C.  A.  447.  See  P.  v.  Board, 
122  111.  App.  40,  navigability  of 
streams  is  a  question  of  fact,  proper 
for  notice  only  in  case  of  streams 
whose  navigability  is  well  known. 
914-60  Pinney  i".  Powers  (Ind.),  1^4 
N.  E.  857.  But  see  S.  v.  Norcross,  132 
Wis.  534,  112  N.  W.  40;  dist.  S.  v.  Car- 
penter, 68  Wis.  165,  31  N.  W.  730,  60 
Am.  Rep.  848. 

914-62  See  McKinney  v.  North- 
cutt,  114  Mo.  App.  146,  89  S.  W.  351. 
915-63  MeConncll  v.  Schultz,  23 
Colo.  A]ip.  194,  128  P.  876.  Coynp.  Gib- 
son V.  Austin,  23  Colo.  App.  220,  128  P. 
829.  Contra  as  to  important  cities  in 
countrv.  Philadelphia,  etc.  E.  Co.  v. 
Diffendal,  109  Md.  494,  72  A.  193. 
915-64  Navlor  v.  Adams,  15  Cal. 
App.  353,  114  P.  997. 
915-65  See  P.  v.  Van  Gaasbeek,  1S9 
N.  Y.  408,  82  N.  E.  718  (that  cities 
are  onlv  ten  miles  apart) ;  Johnson  v 
R.  Co.,  "l40  N.  C.  574,  53  S.  E.  362. 
915-68  Blood  r.  Morrin,  140  Fed. 
918  (that  cities  are  more  than  one  hun- 
dred miles  apart);  Harper  F.  Co.  v 
Co.,  144  N.  C.  639,  57  S.  E.  458  (infra, 
933-40). 

915-69  See  Gibson  r.  Austin,  23  Colo. 
App.  220,  128  P.  8.59;  Harper  F.  Co. 
r.  Co.,  144  N.  C.  639,  57  S.  E.  458 
and  infra,  933-40. 

916-72  Rossmann  v.  Gamier  (C.  C. 
A.),  211  Fed.  401;  Perkins  r.  Baker 
(Okla.),  137  P.  661;  Alexander  r.  Gar- 
cia (Tex.  Civ.),  168  S.  W.  376;  Flores 
r.  Hovel  (Tex.  Civ.),  125  S.  W.  606; 
Frank  v.  Gump,  104  Va.  306,  51  S.  358. 
See  W.  U.  T.  Co.  r.  Rowell,  153  Ala. 
295,  45  S.  73;  Frederick  r.  Goodbee, 
120  La.  783,  45  S.  606;  Cumberland 
T.  Co.  V.  E.  Co.,  117  La.  199,  41  S.  492; 
Paterson  v.  Water  Co.,  74  N.  J.  Eq.  49, 
70   A.   472. 

917-73  Boer  war — time  it  was  in 
progress,  noticed.  Dowie  v.  Sutton.  227 
111.  183,  81  X.  E.  395. 
917-75  Separation  of  church  into 
branches,  articles  of  separation  and  ter- 
ritory assigned  to  each  branch.  Ma- 
lone  V.  Lacroix,  143  Ala.  657,  41  S. 
734.  See  Goode  v.  McPherson,  51  Mo. 
126. 

917-76  Eossman  v.  Garnier,  211  Fed. 
401  (C.  C.  A.):  S.  r.  Wri<rht,  251  ^Vfo. 
325,  158  S.  W.  823;  S.  v.  Kortiohn, 
246  Mo.  34,  150  S.  W.  1060.  See  S. 
r.  Toole.  32  :\ront.  4.  79  P.  403. 
Political  affiliation  of  governor  and  rel- 
ative  strength   of   political   parties   at 
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general  election  noticed.  S.  v.  Wright, 
251  Mo.  32o,  158  S.  W.  823. 
917-77  Rossman  v.  Garnier,  211  Fed. 
401  (C.  C.  A.);  Kentucky,  etc.  Mfg. 
Co.  V.  Adams,  32  Ky.  L.  R.  823,  106  S. 
W.  1198. 

917-79  Mayor  v.  Co.  (N.  J.  Eq.),  70 
A.  472  (when  stated  by  counsel  with- 
out objection  and  question  determined 
in  collateral  actions) ;  Sims  v.  Sealy, 
53  Tex.  Civ.  518,  116  S.  W.  630. 
918-81  Krouse  v.  Krouse,  48  Ind. 
App.  3,  95  N.  E.  262;  Childress  r.  E. 
Co.,  141  Mo.  App.  667,  12&  S.  W.  169. 
918-83  Golden  r.  Murphy,  31  Nev. 
395,  103  P.  394;  Bailliere  y.  Co.,  150 
N.  C.  627,  64  S.  E.  754. 
Salient  facts  of  history  of  cities  of 
state,  noticed.  Agnew  v.  City,  79  Neb. 
603,  113  N.  W.  236. 
919-87  Foreign  wars.  See  supra, 
917-73. 

919-88  Day  v.  Smith,  87  Miss.  395, 
39  S.  526. 

That  the  Civil  War  raged  with  fury  in 
a  certain  section  during  lapse  in  the 
courts.  Howell  v.  Sherwood,  242  Mo. 
513,  147  S.  W.  810. 

919-89  Fielder  v.  Oil  Co.  (Tex.  Civ.), 
165  S.  W.  48.  Of  dates  on  which  prin- 
cipal battles  fought.  Ham  v.  S.,  156 
Ala.  645,  47  S.  126. 
930-98  Day  v.  Smith,  87  Miss.  395, 
39  S.  526,  de  facto  government. 
931-5  S.  v.  Drabelle  (Mo.),  167  S. 
W.  1016;  S.  V.  Roach  (Mo.),  167  S.  W. 
1008;  Wentworth  v.  McDonald,  78  Wash. 
546,  139  P.  503. 

922-11  Hay  v.  Tr.  Co.  (Ind.),  101 
N.  E,  651 ;  Pittsburg,  etc.  R.  Co.  v.  Sud- 
hoff,  173  Ind.  314,  90  K  E.  467;  Ruehl 
V.  Tel.  Co.,  23  N.  D.  6,  135  N.  W.  793; 
Suell  V.  Jones,  49  Wash.  582,  96  P.  4. 
See  infra,  "Mortality  Tables,"  641- 
28.  Admissible  without  preliminary 
proof  since  court  notices  their  au- 
thenticity and  reliability.  Valente  v. 
R.  Co.,  'l51  Cal.  534,  91  P.  481; 
Stephens  v.  Elliott,  36  Mont.  92,  92  P. 
45. 

922-13  P.  V.  Earl,  42  Colo.  238,  94 
P.  294;  Land  v.  S.,  11  Ga.  App.  761, 
76  S.  E.  78;  S.  v.  Gross,  175  Ind.  597, 
95  N.  E,  117;  S.  v.  Roach  (Mo.),  167 
S.  W.  1008;  S.  V.  Marshall  (Mo.  App.), 
167  S.  W.  1050;  Short  v.  Morrison,  149 
Mo.  App.  372,  130  S.  W.  78;  Davidson 
V.  Schmidt,  146  Mo.  App.  358,  124  S. 
W.  552;  Patterson  v.  Close,  55  N.  J.  L. 
319,  8'6  A.  430;  P.  v.  Bradley,  207  N.  Y. 
592,  101  N.  E.  766;  P.  v.  State  Bd.,  67 


Misc.  474,  123  N.  Y.  S.  609;  In  re 
Board,  128  App.  Div.  103,  112  N.  Y.  S. 
619;  S.  V.  Brooks,  58  Wash.  648,  109 
P.  211;  Times  P.  Co.  v.  Co.,  51  Wash. 
667,  99  P.  1040. 

If  constitution  assigns  cities  of  pre- 
scribed population  to  certain  class,  fact 
their  population  does  not  exceed  desig- 
nated number,  noticed.  Schwierman  V. 
Highland  Park,  130  Ky.  537,  113  S.  W. 
507. 

922-14  Rossmann  v.  Garnier,  211 
Fed.  401  (C.  C.  A.);  U.  S.  v.  Heinze, 
161  Fed.  425  (''certify"  as  applied 
to  bank  checks) ;  Ex  parte  Berry,  147 
Cal.  523,  82  P.  44  (automobile) ;  Brown 
V.  Spreckels,  14  Haw.  399;  Sun  Ins. 
Office  r.  Mill,  72  Kan.  41,  82  P.  513; 
City  of  St.  Louis  v.  Co.,  235  Mo.  29, 
138  S.  W.  648;  City  of  St.  Louis  v. 
Co.,  235  Mo.  1,  138  S.  W.  641;  In  re 
Gedney's  Will,  142  N.  Y.  S.  157;  Bar- 
ron V.  Bk.  (Tex.  Civ.),  138  S.  W.  142. 
See  McDonald  v.  S.,  2  Ga.  App.  633, 
58  S.  E.  1067  (greenback),  and  supra, 
905-20. 

Popular  meaning  of  common  words,  no- 
ticed. Knight  V.  Co.,  55  Fla.  301,  43 
S.  1025  (that  "dip"  is  popular  name 
for  crude  pine  gum  as  dipped  up  from 
places  cut  into  trees  to  collect  it  for 
manufacture  of  turpentine  and  resin) ; 
S.  V.  Maloney,  115  La.  498,  39  S.  539 
(pool  room). 

Hawaiian  words. — Hawaiian  courts  no- 
tice ''ordinary  usual  -and  well  known 
meaning  of  Hawaiian  words, ' '  and  can 
consult  authorities.  John  II  v.  Judd, 
13  Haw.  319,  325. 

923-15  Rossman  v.  Garnier,  211  Fed. 
401  (C.  C.  A.);  United  States  v.  One 
Car  Load,  etc.,  188  Fed.  453;  S.  v.  Wil- 
hite,  132  la.  226,  109  N.  W.  730  (may 
receive  in  evidence  standard  works  de- 
fining medical  terms). 
924-16  See  Bond  v.  Kidd,  122  Gu. 
812,  50  S.  E.  934. 

925-19  Bond  v.  Kidd,  122  Ga.  812, 
50  S.  E.  934. 

Meaning  of  "rake  off,"  noticed.  C.  v. 
Root,  15  Pa.  Dist.  441. 
925-21  Westerlund  v.  Min.  Co.,  203 
Fed.  599,  121  C.  C.  A.  627.  See  S.  v. 
Maloney,  115  La.  498,  39  S.  539. 
925-22  Birmingham  &  A.  R.  Co.  V. 
Maddox,  1.55  Ala.  292,  46  S.  780,  cit. 
the  text;  Topeka  v.  Stevenson,  79  Kan. 
394,-  99  P.  589.  Co7itra,  of  "10-10-04." 
Southwestern  T.  &  T.  Co.  v.  Owens 
(Tex.  Civ.),  116  S.  W.  89.  See  supra, 
"Abbreviations,"  24-8. 
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"F.    O.    B."— Kilmer    v.    Co.,    36    Ind. 
App.   568,   76   A.  271;   Hurst  v.   Co.,   73 
Kan.  422,  85  P.  551;   Yogt  v.  Sehiene- 
beck,  122  Wis.  491,  100  N.  W.  820,  106 
Am.   St.   989,   67  L.   R.  A.   756, 
"R.  L.  D."  as  used  in  records  of  U.  S. 
revenue  collector,  known  to  mean  "re- 
tail liquor  dealer."     S.   v.  Nippert,   74 
Kan.   371,   86  P.  478. 
O.    N.    in    freight    bill    means    "order 
notify."     Alabama,  etc.  E.  Co.   v.  Co., 
92  Miss.  781,  46  S.  2.14. 
"Pres."    means    president. — Grifiin    v. 
Erskine,  131  la.  444,  109  N.  W.  13. 
926-23     McDonald  v.  S.,  55  Fla.  134, 
46    S.    176    (Jno.    means    John).      See 
Bupra,  "Abbreviations,"  26-19. 
927-25     Hull   V.   Croft,   132   HI.   App. 
509. 

927-27  Van  Heusen  v.  Argenteau, 
194  N.  Y.  309,  87  N.  E.  437. 
927-28  Rohrbach  v.  Hammill  (la.), 
143  N.  W.  872;  Atkinson  v.  Kirkpatrick, 
90  Kan.  515,  135  P.  579;  Prudoehl  r. 
Randall,  108  Minn.  185,  121  N.  W.  913 
(of  farmers  to  provide  wood  for  en- 
suing year  during  winter  and  early 
spring);  Pallotta  v.  Tr.  Co.  (Miss.),  64 
S.  938;  Watkins  v.  Thomas,  141  Mo. 
App.  263,  124  S.  W.  1063  (to  furnish 
purchaser  with  abstract  of  title) ; 
O'Brien  L.  Co.  i\  Wilkinson,  123  Wis. 
272,  101  N.  W.  1050.  See  Wamser  r. 
Co.,  109  App.  Div.  53,  95  N.  Y.  S.  lOoi 
(of  business  men  to  wear  watch  in  vest 
pocket);  Waters-P.  O.  Co.  r.  Deselms, 
18  Okla.  107,  89  P.. 21 2;  Clement  r.  Gra- 
ham, 78  Vt.  290,  63  A.  146. 
Custom  to  leave  hay  chutes  open,  not 
noticed.  ^loclliiian  r.  Co.,  134  Mo.  App. 
485,  114  S.  W.  1023. 
System  of  designating  time.  —  That 
"Standard"  or  "railroad"  time  has 
been  system  for  designating  time  since 
territorial  davs.  Orvik  r.  Casselman, 
15  X.  D.  34,  10.-;  X.  W.  1105. 
Customs  of  business. — See  infra.  933- 
39;    935-46,   et   seq. 

929-29  But  not  those  contrary  to 
law.  Mendetz  r.  Wood  &  Co.,  86  Misc 
52,  148  N.  Y.  S.  92. 
929-31  See  Schultz  r.  Ford,  133  Ta. 
142.  109  N.  W.  614. 
929-32  Contra,  Butler  r.  Co..  1 
Alaska  246. 

923-33  Parkersvillo  v.  Wattiei>,  48 
Or.  332.  86  P.  775,  over.  Lewis  r.  Mc- 
Clure,  S  Or.  274.  See  Crawford  Co. 
V.  Hathaway,  67  Neb.  325,  358,  93  N. 
W.  7S1. 
929-34     Hitchcock  r.  Bd.,  259  HI.  2SS, 


102  N.  E.  741,  that  most  religious  de- 
nominations maintain  missions  or  mis- 
sionary societies.  See  Malone  f.  La- 
croix,  143  Ala.  657,  41  S.  734. 
What  "Martinism"  is  not  noticed 
where  its  adoption  is  alleged  to  be  de- 
parture from  tenets  of  a  church.  Jar- 
rell  V.  Sproles,  20  Tex.  Civ.  387,  49 
S.  W.  904. 

931-38  Eastern  O.  Co.  v.  Coulehan, 
G5  W.  Va.  531,  64  S,  E.  836,  method 
of  marketing  natural  gas.  See  South 
Pasadena  v.  Co.,  152  Gal.  579,  93  P. 
■190  (supra,  896-68). 

Existence  of  prejudice  against  Jews 
will  not  be  judicially  noticed.  Hoxio 
r.  Pfaclzer,  167  111.  App.  79. 
The  events  which  led  to  the  enactment 
of  laws  will  be  judicially  noticed.  In 
re  Union  Bk.,  204  N.  Y.  313,  97  N.  E. 
737. 

Sunday    labor. — McCain    v.    S.,    2    Ga. 
App.  3S9,  5S  S.  E.  550. 
Political    parties. — But    one    republican 
partv.      S.    V.    Board,    167    Ind.    276,    78 
N.  E.  1016. 

Where  under  statute  regulating  primary 
elections  a  party  to  be  entitled  to  hold 
such  election  must  have  cast  10,000 
votes  for  governor  at  the  last  election, 
court  knows  democratic  party  cast 
more  than  that  number  of  votes.  S.  f. 
Flynn,  119  Mo.  App.  712.  94  S.  W.  543. 
Matters  naturally  pertaining  to  labor 
unions,  noticed  (Lawlor  r.  >rorritt,  78 
Conn.  630,  63  A.  639);  but  not  ciompact 
or  principles  by  which  members  bound. 
Birmingham  R.  Co.  v.  Crampton  (Ala.), 
39  S.  1020. 

Inferiority  of  negro  race. — In  determin- 
ing whether  calling  a  man  a  negro  is 
an  actionable  wrong  the  court  may  rec- 
ognize negro  race  is  in  mind  and  morals 
inferior  to  the  Caucasian.  Wolfe  v.  R. 
Co..  2  Ga.  App.  499.  ."s  S.  E.  S99. 
Common  use  of  telephone. — W.  U.  T. 
Co.  ('.  Rowell.  153  .\la.  295.  45  S.  73; 
Wolfe  r.  R.  Co.,  97  Mo.  473.  11  S.  W. 
49,  10  Am.  St.  331,  3  L.  R.  A.  539. 
See  also  S.  v.  R.  Co.,  51  Fla.  578,  40 
S.  875. 

Automobiles. — Ex  parte  Berry,  147  Cal. 
rr2?,.    S2    P.    41. 

Evil  of  gambling  on  horse  races. — See 
S.  r.  Malonoy,  115  La.  49S.  39  S.  539. 
Football  season. — Opening  and  closing 
of,  known,  .'^ieberts  r.  Spangler,  140 
la.  236,  118  X.  W.  292. 
Value  of  chattels,  not  noticed. — Pierce 
r.  Coryn,  139  111.  App.  445. 
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933-39  New  York  Cent.,  etc.  R.  Co. 
V.  U.  S.,  212  U.  S.  481  (greater  part  of 
interstate  commerce  conducted  by  cor- 
porations);  s.  c.  (C.  C.  A.),  1G5  Fed. 
833  (use  of  waybills  where  transporta- 
tion over  long  distance) ;  Mayhew  v. 
P.  Co.,  72  Wash.  431,  130  P.  485.  Comp, 
Ex  parte  Berry,  147  Cal.  523,  82  P. 
44. 

General  custom  of  transporting  sample 
trunks  as  personal  baggage.  Fleiseh- 
man  M.  Co.  v.  R.  Co.,  76  S.  C.  237,  56 
S.   E.   974. 

933-40  Harper  P.  Co.  v.  Co.,  144  N, 
C.  639,  57  S.  E.  458,  noticing  railway 
connections  between  Lenoir,  N.  C,  and 
Erie,  Pa.,  geographical  situation  of  lat- 
ter, and  that  fourteen  days  is  unneces- 
sary for  carrying  goods  by  express  be- 
tween such  points. 

934-43  McLean  v.  R.  Co.,  203  U.  S. 
38;  Baker  v.  Co.  (Ala.),  65  S.  321; 
Louisville  &  N.  R.  Cu.  t'.  Holland,  174 
Ala.  675,  55  S.  1001;  S.  v.  R.  Co.,  48 
ria.  114,  37  S.  652;  King  v.  Heleliilii,  5 
Haw.  16;  Denegre  v.  Walker,  114  111. 
App.  234  (character  of  improvements 
in  business  center  of  Chicago  and  many 
buildings  are  erected  under  long  terra 
leases);  Dibert  v.  D'Arcy,  248  Mo.  617, 
154  S.  W.  1116  (stock  exchange);  P.  v 
Comrs.,  196  N.  Y.  39,  89  N.  E.  581 
(continual  lessened  value  of  industrial 
plants  notwithstanding  ordinary  re- 
pairs, and  that  return  of  not  less  than 
six  per  cent,  is  expected  from  in- 
vestors) ;  Garrett  v.  Co.,  66  W.  Va.  587, 
6!6  S.  E.  741  (concerning  mining  for  oil 
and  gas  and  usual  royalty).  See  Craw- 
fo^-d  Co.  V.  Hathaway,  67  Neb.  325,  358, 
9i3  N.  W.  781. 

934-44  Kentucky,  etc.  Mfg.  Co.  v. 
Adams,  3S  Ky.  L.  R.  823,  106  S.  W., 
1198  (that  in  1898  country  not  recov- 
ered from  panic  of  1893,  and  values  of 
realty  were  low,  but  that  in  1902  coun- 
try was  recovering  and  prices  had 
risen) ;  Hawley  v.  Von  Lanken,  75  Neb. 
597,  106  N.  W.  456.  Financial  depres- 
sion and  disturbance  of  October,  1907, 
noticed.  Germania  Ins.  Co.  v.  Ir'otter, 
124  App.  Div.  814,  109  N.  Y.  S.  435. 
934-45  Baker  v.  Co.  (Ala.),  65  S. 
321.  Pact  articles  of  commerce  do  not 
have  fixed  values,  noticed.  Lindsey  v. 
Hewitt,  42  Ind.  App.  573,  86  N.  E. 
446. 

935-46  Knight  v.  Co.,  55  Fla.  301, 
45  S.  1025;  P.  V.  R.  Co.,  233  HI.  378, 
84  N.  E.  368  (that  grain  coming  to 
Chicago  by  any  railroad  may  be  trans- 


ferred by  means  of  the  belt  roads  to 
any  warehouse  in  city) ;  Wendnagel  v. 
Houston,  155  111.  App.  664;  Wallace  v. 
Coons,  48  Ind.  App.  511,  95  N.  E.  132; 
Ayer  &  L.  Tie  Co.  v.  Keown,  29  Ky, 
L.  R.  110,  93  S.  W.  588  (business  of 
loading  ties  on  barges  for  exportation) ; 
S.  V.  P.  Co.,  119  Minn.  225,  137  N.  W. 
1104;  Penn.  S.  Co.  v.  Co.,  193  N.  Y. 
37,  85  N.  E,  820  (payment  of  incum- 
brances and  expenses  out  of  loan) ; 
Harper  F.  Co.  P.  Co.,  144  N.  C.  639,  57 
S.  E.  458  (express  business);  Grant  v. 
D.  G.  Co.,  23  S.  D.  195,  121  N.  W.  95 
(mortgaging  entire  stock  of  goods,  out 
of  usual  course) ;  Southwestern  Tel.  & 
Tel.  Co.  V.  City  (Tex.  Civ.),  131  S.  W. 
80.  Contra  as  to  methods  of  transmit- 
ting and  paying  money  by  express  com- 
panies. Downs  v.  Co.,  135  Mo.  App. 
330,  116  S.  W.  9.  See  supra,  927-28; 
928-29;   933-39. 

Of  insurance  companies  to  require 
signed  application  and  medical  examina- 
tion before  issuing  policy,  noticed. 
Taylor  v.  Lodge,  101  Minn.  72,  111  N. 
W.  919;  Francis  V.  Ins.  Co.,  55  Or.  280, 
106  P.  323.  See  Waters  v.  Co.,  144  N. 
C.  663,  57  S.  E.  437. 

Of  association  to  keep  records  of  pro- 
ceedings. Norwich  Ins.  Soc.  v.  R.  Co., 
46  Or.  123,  78  P.  1025. 
936-48  Lippitt  v.  Tr.  Co.  (Conn.),  90 
A.  369;  Mason  v.  Nelson,  148  N.  C. 
492,  62  S.  E.  625.  See  Lewis  H.  Co.  v. 
Co.,  59  W.  Va.  75,  52  S.  E.  1017. 
In  foreign  state. — Customary  business 
hours  in  foreign  jurisdiction,  not  no- 
ticed. Columbian  Bkg.  Co.  v.  Bowen, 
134  Wis.  218,  114  N.  W.  451. 
937-49  Johnson  v.  S.,  159  Ala.  113, 
48  S.  792  (particular  clearing-house  or 
its  certificates) ;  Walker  v.  Skliris,  34 
Utah  353,  98  P.  114  (different  methods 
of  bookkeeping).  See  supra,  ' 'Assign- 
ments," 16-1. 

937-50  See  Schultz  v.  Ford,  133  la. 
402,  109  N.  W.  614. 
938-51  V.  S.  V.  Catsup,  166  Fed.  773 
(process  of  making  tomato  catsup) ; 
Abbey,  etc.  Co.  v.  San  Mateo,  167  Cal. 
434,  139  P.  1068;  Detroit  L.  Co.  v.  The 
Petrel,  153  Mich.  528,  117  N.  W.  SO 
(accrued  seamen's  wages  rarely  equal 
$100);  Wendt  v.  Industrial  Ins.  Com. 
(Wash.),  141  P.  311.  See  Knight  v.  Co., 
55  Fla.  301,  45  S.  1025;  S.  v.  Wood- 
land,  89  Kan.  641,  132  P.  204. 
General  duties  and  cliaracter  of  profes- 
sions, noticed.  O'Reilly  v.  Erianger, 
108  App.  Div.  318,  95  N.  Y.  S.  760. 
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Not  known  that  covers,  carpets,  nap- 
kins, etc.,  may  not  be  useful  or  orna- 
mental in  hotel.    Hoffmaster  v.  Hodges, 
154    Mich.    641,    118    N.    W.   484. 
939-53     Elkhart  H.  Co.  v.  Turner,  170 
Inrl.  45.5,  84  N.  E.  812. 
940-54     Conductor 's  duty  and  author- 
ity   in    management    of    train,    noticed. 
Chicago,   etc.   R.   Co.    v.   Anderson,   168 
Fed.  901,  94  C.  C.  A.  241. 
Authority  and  functions  of  porter  on 
Pullman  cars  in  relation  to  passengers, 
noticed.     Gannon  v.  R.  Co.,  141  la.  37, 
117  N.  W.  966. 

941-55  Comp.  943-83,  authority  of 
street  car  conductor. 
941-57  Central  G.  R.  Co.  v.  Crane 
(Ala.  App.),  65  S.  866;  Vinegar,  etc. 
Co.  V.  Howard  (Ala.),  65  S.  172; 
Deason  v.  R.  Co.  (Ala.l.  65  S. 
172;  Bergan  v.  R.  Co.,  82  Conn.  574, 
74  A.  937  (iise  of  caboose  cars);  Louis- 
ville, etc.  Co.  V.  C,  15S  Kv.  773,  166 
S.  W.  237;  Thacker  v.  R.  Co.  (Miss.), 
55  S.  595;  White  v.  R.  Co.,  99  Miss. 
651,  55  S.  593;  Shohoney  v.  R.  Co.,  223 
Mo.  64.Q,  122  S.  W.  1025  (trunk  lines 
engaged  in  interstate  and  intrastate 
commerce);  S.  v.  R.  Co.,  212  Mo.  658, 
111  S.  W.  500  (certain  road  interstate 
carrier);  Delavan  r.  R.  Co.,  137  N.  Y. 
S.  207  (grades  may  be  changed) ;  P.  v. 
R.  Co..  198  N.  Y'.  369,  91  N.  E.  849 
(operation  of  by  corporations) ;  Texas 
Cent.  R.  Co.  r.  Co.  (Tex.  Civ.),  130 
S.  W.  2.50;  Houston,  etc.  R.  Co.  v.  Lee 
(Tex.  Civ.),  123  S.  W.  154  (custom  of 
passengers  not  to  read  tickets);  Hous- 
ton, etc.  R.  Co.  V.  Pollock  (Tex.  Civ.), 
115  S.  W.  843  (means  of  protecting 
eyes  of  bystander  from  cinders) ;  San 
Antonio,  etc.  R.  Co.  v.  Mertink  (Tex. 
Civ.),  102  S.  W.  153;  Thorgrimson  v. 
R.  Co.,  64  Wash.  .500,  117  P.  406;  Grav 
f.  R.  Co.,  153  Wis.  637,  142  N.  W.  50.5. 
See  vol.  10,  p.  564,  n.  44.  and  supple- 
ment thereto.  But  see  Chicago,  etc. 
R.  Co.  V.  Diver,  213  Til.  26,  72  N.  E. 
758. 

But  not  of  time  necessary  for  construc- 
tion.    Morlov  &   M.  R.  Co.   r.  ITimmel- 
berger,  247   Mo.   179,   152  S.  W.   S6. 
That  one  electric  road  is  sufficient  in 
certain  district.     See  Dav  r.  Tacoina  R. 
&  P.  Co.  (Wash.V  in  P.'  347. 
But  not  of  schedule  of  rates  filed  with 
commission.     Hartwell   R.   Co.   r.   Kidd, 
10  Oa.   App.   771,   74  S.  E.  310. 
Fare  between  points,  not  noticed.    ^Hs- 
souri.  etc.  R.   Co.  ;•.  Lisjhtfoot,  48  Tex. 
Civ.  120,  106  S.  W.  395. 


941-58  Philadelphia,  etc.  R.  Co.  r. 
Diffendal,  109  Md.  494,  72  A.  193; 
Harper  F.  Co.  v.  Co.,  144  N.  C.  639, 
57  S.  E.  458. 

Court  does  not  know  fifty  or  fifty  five 
miles  per  hour  is  a  dangerous  rate  of 
speed.  Tex.,  etc.  R.  Co.  v.  Langham 
(Tex.  Civ.),  95  S.  W.  686. 
941-Gl  Broyles  v.  R.  Co.,  166  Ala. 
616,  52  S.  81;  Cleveland,  etc.  R.  Co. 
V.  Heineman,  46  Tnd.  App.  388,  90  N.  E. 
899;  Folev  v.  R.  Co.,  193  Mass.  332, 
79  N.  E.  765;  Mason  v.  Nelson,  148 
N.  C.  492,  62  S.  E.  625.  See  U.  S.  v. 
Adair,  152  Fed.  737;  Wabash  R.  Co. 
V.  Thomas,  117  HI.  App.  110;  Grand 
Trunk  R.  Co.  r.  S..  40  Ind.  App.  695, 
S2  N.  E.  1017  (switching);  Harper  F. 
Co.  r.  Co.,  144  N.  0.  639,  57  S.  E.  458, 
and  933-39. 

Usual  means  of  transporting  grain, 
noticed.  Atchison,  etc.  R.  Co.  v.  P., 
12S  111.  App.  38. 

941-62  P.  r.  R.  Co.,  233  HI.  37«^,  84 
N.  E.  368  (see  supra,  935-46) ;  Tvler  v. 
Coker  (Tex.  Civ.),  124  S.  W.  729  (use 
of  rolling  stock  and  portion  of  it  which 
could  be  in  a  city  on  a  given  day  or 
be  kept  there). 

942-63  International,  etc  R.  Co.  v. 
Walters  (Tex.  Civ.),  165  S.  W.  525. 
Concussions  and  jerks.  —  Folev  v. 
R.  Co.,  193  ^rass.  332.  79  X.  E."  765; 
Partelow  v.  R.  Co.,  196  Mass.  42.  81 
N.  E.  894;  Hawk  r.  R.  Co.,  130  Mo. 
App.  658,  108  S.  W.  1119.  See  Cleve- 
land, etc.  Co.  r.  Xichols,  52  Tnd.  App. 
349,  99  N.  E.  497.  Comp.  R.  &  L.  Co.  r. 
Keel,  3  Ga.  App.  769.  60  S.  E.  468. 
Spark  arresters.— Babbitt  r.  R.  Co.,  108 
A  lip.  Div.  74.  95  X.  Y.  S.  429. 
That  maintenance  of  switch  lanterns 
or  targets  at  railroad  sidings  tends  to 
promote  safetv  of  emploves  and  jnih- 
lic.  Southern"  R.  Co.  r.  Blanford.  105 
Va.  373.  54  S.  E.  1. 

Relative  efficiency  of  airbrakes  used 
alone  and  in  connection  with  revprse 
lever.  See  ITarris  r.  R.  Co.,  153  Ala. 
139.  41  S.  962.  14  L.  R.  A.  (X.  S.)  261. 
Distance  in  which  train  could  have 
been  stopped — court  does  not  know 
traiTi  going  at  rate  of  twenty  to 
twenty-five  miles  an  hour  can  be 
stnpi>ed  within  eiL'htv  or  ninetv  vards. 
Southern  R.  Co.  r.  Oullatt.  150  Ala. 
31 S,  43  S.  577.  See  Thornton  v.  R. 
Co.,  24  Kv.  L.  R.  854.  70  S.  W.  53; 
Tullv  V.  R.  Co.,  134  "Mass.  499.  Contra, 
Davis  V.  R.  Co.,  136  N.  C.  115,  48  S. 
E.  591. 
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943-G5     See  PTarper  F.  Co.  v.  Co.,  144 

N.  C.  639,  57  S.  E.  458. 
Cost  of  maintaining  agency  must  be 
proved.  Missouri,  etc.  R.  Co.  v.  S.,  24 
Okla.  331,  103  P.  613. 
943-6G  Contra,  Goodman  v.  P.,  228 
Til.  L54,  81  N.  E.  830,  refusing  to  no- 
tice that  Chicago  Great  Western  R.  Co. 
owned  or  operated  a  railroad  although 
corporate  character  alleged. 
943-67  Vickery  t\  R.  Co.,  87  Conn. 
634,  89  A.  277;  Worden  i\  Cole,  74  Kan. 
226,  86  P.  464;  Patterson  r.  R.  Co.,  77 
Kan.  236,  94  P.  138,  15  L.  R.  A.  (N.  S.) 
733;  Bower  v.  R.  Co.  (Neb.),  148  N.  W. 
145;  McCullen  v.  R.  Co.,  146  N.  C.  568, 
60  S.  E.  506;  Tvler  v.  Coker  (Tex. 
Civ.),  124  S.  W.  729;  Missouri,  etc.  R. 
Co.  V.  Lightfoot,  48  Tex.  Civ.  120,  106 
S.  W.  395;  Texas  C.  R.  Co.  v.  Marrs, 
100  Tex.  530,  101  S.  W.  1177;  Texas, 
etc.  R.  Co.  V.  Walker,  43  Tex.  Civ. 
278,  95  S.  W.  743.  But  see  Pierce  v.  E. 
Co.  (Tex.  Civ.),  108  S.  W.  979. 
944-68  Tyler  v.  Coker  (Tex.  Civ.), 
124  S.  W.  729. 

Termini  of  interurban  electric  roads 
known  to  be  in  some  citv  in  state. 
Halladay  v.  R.,  155  Mich.  436,  119  N. 
W.  445. 

Stations  not  noticed.  St.  Louis,  etc. 
R.  Co.  V.  Williams,  25  Okla.  662,  107 
P.  428. 

944-71  But  see  Worden  v.  Cole,  74 
Kan.  226,  86  P.  464. 
944-72  That  no  railroads  existed  at 
passage  of  organic  act.  Coffman  v.  S. 
(Tex.  Cr.),  165  S.  W.  939. 
944-74  Local  or  principal  office  of 
domestic  company,  noticed.  White  v. 
R.  Co.,  5  Ga.  App.  308,  63  S.  E.  234, 
945-77  Where  tracks  of  several  com- 
panies lie  in  close  proximity  along  a 
street,  ownership  of  particular  track 
cannot  be  noticed.  Pierce  v.  R.  Co. 
(Tex.  Civ.),  108  S.  W.  979. 
945-78  City  of  St.  Louis  v.  R.  Co. 
248  Mo.  10,  1*54  S.  W.  55.  But  see  At- 
lanta, etc.  R.  Co.  V.  R.  Co.,  125  Ga. 
529,  54  S.  E.  736  (noticing  one  com- 
pany succeeded  another  by  legislation), 
945-82  Existence  of  only  two  tele- 
graph companies  in  state,  not  known. 
S.  V.  R.  Co.,  51  Fla.  578,  40  S.  875. 
Minimum  telephone  charge  for  mes- 
sages to  be  carried  a  given  distance, 
noticed.  W.  U.  T.  Co,  v.  Saunders,  164 
Ala.  23'4,  51   S.  176. 

945-83  Indianapolis  St.  R.  Co.  v. 
Ray,  167  Tnd.  236,  78  N.  E.  978  (street 
railway  is  carrier  of  passengers) ;  Love 


V.  R.  Co.,  170  Mich.  1,  135  N.  W.  963; 
Orth  V.  Saginaw,  etc.  Co.,  162  Mich.  353, 
127  N.  W.  330;  Kirkpatrick  p.  R.  Co., 
161  Mo.  App.  515,  143  S.  W.  865;  Kleff- 
mann  v.  R.  Co.,  104  App.  Div.  416,  93 
N.  Y.  S,  741  (construction  of  ordinary 
horse  car).  See  Spiking  v.  R.  Co.,  33 
Utah  313,  93  P.  838,  purpose  of  fen- 
ders. 

That  conductor  has  charge  of  move 
ments  of  street  car,  noticed.  Kohr  v. 
R.  Co.,  117  Mo.  App.  302,  92  S*.  W. 
1145. 

The  stopping  at  street  crossings  to  let 
off  and  take  on  passengers  and  that 
such  stopping  is  an  invitation  to  ride 
to  all  persons  desiring  to  do  so,  even 
though  ear  crowded.  Baskett  v.  R.  Co., 
123  'Mo.  App.  725,  101  S.  W.  138. 
Failure  to  provide  adequate  accommo- 
dations and  over-crowding  of  street 
cars,  noticed.  Capital  T.  Co.  V.  Brown, 
29  App.  Cas.  (D.  C.)  473. 
946-85  Craps  is  known  to  be  a  game 
played  with  dice.  Sims  v.  S.,  1  Ga. 
App.  776,  57  S.  E.  1029,  also  meaning 
of  "shooting"  used  in  connection. 
That  poker  is  a  game  of  chance  noticed 
only  when  shown  to  be  played  with 
cards.  S.  v.  Solon,  247  Mo.  672,  153 
S.  W.  1023. 

Draw  poker  is  known  to  be  a  gambling 
game.  Shreveport  v.  Bowen,  116  La. 
522,  40  S.  859. 

947-89  See  St.  Louis  v.  Co.,  190  Mo. 
507,  89  S.  W.  621  (supra,  897-78);  Em- 
pire R.  Co.  V.  Sayre,  107  App.  Div,  415, 
95  N.  Y.  S.  371. 

947-90  Bruce  v.  United  States,  202 
Fed.  98,  120  C.  C.  A.  370;  Reid  v.  V.  S., 
211  IT.  S.  529;  Brandon  r.  Ard,  211  U. 
S.  11;  Cox  V.  Board,  161  Ala.  639,  49 
S.  814;  Campbell  v.  County,  147  Ala. 
703,  41  S.  407  (repeal  of  statute  by 
constitution) ;  Kansas  City  S.  R.  Co. 
V.  S.,  90  Ark.  343,  119  S.  W".  288;  Jaques 
V.  Board  (Cal.  App.),  141  P.  404;  Hogan 
V.  Sup.  Ct.,  16  Cal.  App.  78-3,  117  P. 
947;  S.  f.  Grier  (Del.),  88  A.  579; 
S.  V.  Briscoe,  6  Penne.  (Del.)  401,  67 
A.  154;  S.  V.  Gutke,  25  Ida.  737,  139 
P.  346;  Stone  v.  Elliott  (Ind.),  101  N. 
E.  309;  S.  V.  Paris,  179  Ind.  446,  101 
N.  E.  497;  Henderson  v.  MciG ruder,  49 
Ind.  App.  682,  98  N.  E.  137;  S-.  v. 
Wheeler,  172  Ind.  578,  89  N,  E,  1; 
Saum  V.  Dewey,  84  Kan.  811,  115  P. 
570;  Louisville,  etc.  R.  Co.  v.  C,  154 
Ky.  293,  157  S.  W.  369;  Anderson  v. 
C."  (Ky.),  117  S.  W.  364;  Burke  v.  L. 
Co.,    133   La.   369,   63   S.   51;    Doss  v. 
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Board,  117  La.  450,  41  S.  720;  Moyni- 
han  V.  Holyoke,  193  Mass.  26,  78  N.  E. 
742;  Montgomery  v.  S.  (Miss.),  65  S. 
572;  S.  V.  Roach  (Mo.),  167  S.  W. 
1008;  S.  V.  Drabelle  (Mo.),  167  S.  W. 
1016;  Swing  v.  Co.,  loO  Mo.  App.  574, 
131  S.  W.  153;  Lohmeyer  v.  Co.,  214 
Mo.  685,  113  S.  W.  1108;  In  re  Mohawk 
R.  Bridge,  128  App.  Div.  54,  112  N.  Y. 
S.  128;  Empire  R.  Co.  v.  Savre,  107 
App.  Div.  415,  95  N.  Y.  S.  371;  An- 
heuser-B.  Assn.  v.  Doss,   36   Okla.   318, 

129  P.  49;  Casner  r.  Hoskins,  64  Or. 
254,  128  P.  841,  130  P.  55;  Mayhew 
V.  Eugene,  56  Or.  102,  104  P.  727;  Robin- 
son v.  Morris,  30  R.  I.  132,  73  A.  611; 
Ganow  v.  Ashton,  32  S.  D.  458,  143  N.  W. 
383;  Sears  r.  Ainsworth  (Tex.  Civ.), 
166  S.  W.  60;'S.  v.  Savage  (Tex.),  151 
S.  W.  530;  Clement  r.  Graham,  78  Vt. 
290,  63  A.  146;  Squilache  r.  Co.,  64  W. 
Va.  337,  62  S.  E.  446.  See  City  of 
Shreveport  r.  Maroun,  134  La.  490,  64 
S.  388;  Consumers  C.  Co.  r.  Connolly, 
31  Can.  Sup.  244;  infra,  "Statutes,'" 
31-1. 

That  duty  of  waterworks  company  to 
lay  pipes  to  property  is  mooted  ques- 
tion, noticed.  S.  v.  Waterworks  Co. 
(Ala.),  64  S.  23. 

"We  judicially  know  that  all  of  each 
section  is  incumbered  by  a  first  lien  in 
favor  of  the  state  for  the  total  amount 
due  the  state  upon  that  particular  tract 
of  land."  Texas  Moline  Plow  Co.  v. 
Clark  (Tex.  Civ.),  145  S.  W.  266. 
In  Walker  r.  Board,  82  N.  J.  L.  348, 
82  A.  422,  it  was  pointed  out  that  a 
certain  enactment  "represented  tlie  re- 
sult, which  we  must  judicially  notice, 
of  a  pressing  public  demand  in  nation 
and  state  for  the  abolition  of  a  system 
of  public  employment,  based  upon 
stratagem  and  spoils,  and  the  substitu- 
tion thereof,  pro  bono  publico,  of  a 
system  of  employment,  based  upon 
businesslike  methods  of  merits  and  fit- 
ness." 

948-91  Marrash  v.  U.  S.,  168  Fed. 
225,  93  C.  C.  A.  511;  Jordan  r.  Mc- 
Donnell, 151  Ala.  279,  44  S.  101;  Perry 
V.  Morris,  7  Ind.  Ty.  146,  104  S.  W. 
571;  Worden  i\  Cole,  74  Kan.  226.  86 
P.  464;  Davis  v.  McColl  (^\o.  Ajip.), 
166  S.  W.  1113;  Milliken  v.  Dotson,  117 
App.  Div.  527,  102  N.  Y.  S.  564;  Cas- 
ner V.  Hoskins,  64  Or.  254,  128  P.  841, 

130  P.  55;  Ganow  v.  Ashton,  32  S.  D. 
458,  143  N.  W.  383;  El  Paso,  etc.  R 
Co.  V.  Smith,  50  Tex.  Civ.  10,  108  S.  W. 
088. 


949-92  Kingman  v.  Comrs.,  105  Me. 
184,  73  A.  1038  (resolves  of  legisla- 
ture); Galveston,  etc.  Co.  v.  Stautz 
(Tex.  Civ.),  166  S.  W.  11.  But  see 
International,  etc.  R.  Co.  v.  Hall,  35 
Tex.  Civ.  545,  81  S.  W.  82.  Comp.  Reid 
V.  R.  Co.,  162  N.  C.  355,  78  S.  E. 
306. 

A  law  operative  because  of  a  special 
election  in  a  countv,  not  noticed.  Gay 
r.  Eugene,  53  Or.  282,  289,  100  P.  254, 
306. 

950-93  Casner  v.  Hoskins,  64  Or. 
254,  128  P.  841,  130  P.  55. 
950-98  See  Chesapeake,  etc.  Canal 
V.  R.  Co.,  99  Md.  570,  5S  A.  34. 
951-4  Duv  V.  R.  Co.,  175  Ala.  162, 
57  S.  724;  Badgett  f.  S.,  157  Ala.  20, 
48  S.  54. 

951-5     Combs  v.  C,  31  Ky.  L.  B.  822, 
104    S.    W.    270     (prohibiting     sale     of 
liquor);    Ball   v.   C,   30   Kv.  L.  R.   600, 
99   S.  W.  326   (same);   Crigler  v.  C,  27 
Ky.  L.  R.  918,  87  S.  W.  276;   Mitchell 
r.  S.,  115  Md.  360,  80  A.  1020. 
953-11     Denver,  etc.  R.  Co.  v.  Wag- 
ner, 167   Fed.  75,  92  C.  C.  A.  527. 
953-14     N.  Y.,  etc.  R.   Co.  r.  Oilield, 
78  Conn.  1,  60  A.  740. 
953-17     Limitation  of  time  for  suing 
out  writ  of  error,  not  noticed.     Peter- 
son  V.  Ins.   Co.,   244  111.   329,  91    N.    E. 
466. 

954-19  In  such  a  case,  in  passing 
upon  the  leiral  sufliciency  of  the  plead- 
ings, they  must  be  considered  with  ref- 
erence to  all  the  relevant  provisions  of 
the  charter,  whether  these  are  siiecific- 
allv  set  out  or  not.  ^fcCuistion  v. 
Fenet  (Tex.  Civ.),  144  S.  W.  1155. 
954-20  Sandoval  r.  Priest,  210  Fed. 
814,  127  C.  C.  A.  364;  Davis  r.  McColl 
(Mo.  App.).  166  S.  W.  1113;  Townsend 
r.  Trustees,  97  App.  Div.  316,  89  N. 
Y.  S.  982  (noticing  old  laws  affecting 
realtv);  Guthrie  r.  Mitchell,  38  Okla. 
55,   132  P.   138. 

955-24  Teat  r.  Chapman  &  Co.,  1 
Ala.  App.  491.  56  S.  267;  Rvan  r.  Co., 
153  Cal.  438.  95  P.  862;  Equitable,  etc 
Assn.  r.  King.  48  Fla.  252,  37  S.  181; 
Krouse  r.  Krouse,  48  Ind.  App.  3,  95 
N.  E.  262;  M.  K.  &  T.  R.  Co.  r.  Hind- 
man  (Kan.),  no  P.  102;  Lov.il  y\.  L. 
r.  Brewer.  75  Kan.  729.  90  P.  217;  Twin 
City  Box  Factorv  r.  Co.,  114  Minn.  475, 
131  N.  W.  497;  Fehrenbach  W.  &  L. 
Co.  r.  R.  Co.  (Mo.  App.\  167  S.  W. 
631;  Davis  r.  l^FcColl  (Mo.  App.\  166 
S.  W.  1113;  ^rilwaukee  G.  E.  Co.  v. 
Gordon,  37  Mont.  209,  95  P.  995;  StrodI 
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V.  Co.,  130  N.  Y.  S.  35,  rev.  122  N.  Y. 
S.  609;  Brown  Carriage  Co.  v.  Dowd, 
155  N.  C.  307,  71  S.  E.  721;  Goss  v. 
Herman,  20  N.  D.  295,  127  N.  W.  78; 
Cape  May  E.  E.  Co.  v.  Henderson,  231 
Pa.  82,  79  A.  982;*  Tourtelot  v.  Booker 
(Tex.  Civ.),  160  S.  W.  293;  Texas,  etc. 
R.  Co.  V.  Miller  (Tex.  Civ.),  128  S.  W. 
1165.  See  infra,  958-36;  supra,  "For- 
eign Laws,"  808-4. 

Where  laws  of  sister  state  involved, 
decisions  of  highest  court  noticed.  Bax- 
ter V.  Beckwith,  25  Colo.  App.  322,  137 
P.   901. 

"Where  the  law  of  another  state  is 
relied  on  to  maintain  an  action  or  de- 
fense, it  must  be  proved  as  any  other 
fact.  Where  there  is  no  proof  on  the 
subject,  it  is  presumed  that  the  com- 
mon law  of  a  sister  state  is  the  same 
as  the  common  law  of"  the  forum. 
Horton  V.  Lumb.  Co.,  147  Ky.  226,  143 
S.   W.   1053. 

Decisions  of  other  states,  not  noticed. 
Southern  Exp.  Co.  v.  Owens,  146  Ala. 
412,  41  S.  752.  Comp.  Missouri,  etc. 
E.  Co.  V.  Wise  (Tex.),  109  S.  W.  112, 
af.  106  S.  W.  465. 

"We  cannot  take  judicial  notice  of  the 
statutes  of  Illinois,  and  therefore  can 
'not,  upon  this  record,  determine 
whether  a  foreign  corporation  may  do 
business  in  that  state  with  or  without 
complying  with  prescribed  conditions, 
or  determine  whether  defendant, 
whether  it  be  a  domestic  or  foreign 
corporation,  was  served  with  process  in 
that  state  in  accordance  with  the  laws 
thereof.  Certain  presumptions  may  be 
indulged  in  support  of  the  jurisdiction 
of  the  courts  of  a  state  in  certain 
eases."  Marshall  v.  Owen  &  Co.,  171 
Mich.  232,  137  N.  W.  204. 
956-27  Ellis  V.  Terrell  (Ark.),  158 
S.  W.  957;  Gleason  v.  Thayer,  87  Conn. 
248,  87  A.  790;  Appeal  of  Woodward, 
81  Conn.  152,  70  A.  453  (noticed  on 
appeal  notwithstanding  finding). 
956-28  Leathe  v.  Thomas,  218  HI. 
246,  75  N.  E.  810;  McKnight  V.  E.  Co., 
33  Mont.  40,  82  P.  661;  De  Vail  v.  Be 
Vail,  57  Or.  128,  109  P.  755,  110  P.  705; 
Hunt  V.  Monroe,  32  Utah  428,  91  P. 
269. 

957-31  Laws  of  Arkansas  adopted  by 
act  of  congress  as  laws  in  Indian  Ter- 
ritorv,  noticed.  Missouri,  etc.  E.  Co. 
V.  Wise  (Tex.),  109  S.  W.  112,  af.  106 
S.  W.  465,  construction  previously 
placed  on  such  laws  by  the  Arkansas 
court,    not    noticed.      See    Eed    River 


Nat.  Bk.  V.  De  Berry,  47  Tex.  Civ.  96, 
105  S.  W.  998;  Bink  f.  S.,  48  Tex.  Cr^ 
598,  89   S.  W.  1075. 

957-33  Beck  v.  Johnson,  169  Fed. 
154;  In  re  Marconi,  38  App.  Cas.  (D. 
C.)  286;  Sullivan  v.  Algrem,  157  111. 
App.  123;  Wabash  R.  Co.  v.  Priddy,  179 
Ind.  483,  101  N.  E.  724;  Louisville  R. 
Co.  V.  Woodford,  153  Ky.  185,  154  S. 
W.  1083;  Lemon  v.  E.  Co.,  137  Ky.  276, 

125  S.  W.  701;  Wentz  v.  E.  Co.  (Mo.), 
168  S.  W.  1166;  Davis  v.  McColl  (Mo. 
App.),  166  S.  W.  1113;  Little  Eivei; 
Drainage  Dist.  v.  E.  Co.,  236  Mo.  94, 
139  S.  W.  330;  O'Connell  v.  Pub.  Co., 
77  Misc.  3,  137  N.  Y.  S.  332;  Carlin 
V.  R.  Co.,  71  Misc.  521,  130  N.  Y.  S. 
828;  Erie  R.  Co.  v.  Welsh  (Ohio),  105 
N.  E.  189;  Yankton  Nat.  Bk.  v.  Ben- 
son (S.  D.),  146  N.  W.  582;  House  v. 
R.  Co.,  30  S.  D.  321,  138  N.  W. 
809;  Edwards  v.  Smith  (Tex.  Civ.),  137 
S.  W.  1161;  Sowards  v.  Meagher,  37 
Utah  212,  108  P.  1112;  Bouchard  f.  R. 
Co.  (Vt.),  89  A.  475;  Northern  P.  R. 
Co.  V.  Wadekamper,  70  Wash.  392,  126 
P.  909;  Rowlands  v.  E.  Co.,  149  Wis. 
51,  135  N.  W.  156. 

See  Missouri,  etc.  E.  Co.  v.  Wulf,  226 
U.  S.  570,  33  Sup.  Ct.  135,  57  L.  ed.  355; 
S.  V.  Pub.  Service  Com.  (Mo.),  168  S, 
W.  1156;  Mcintosh  v.  E.  Co.  (Mo. 
App.),  168  S.  W.  821;  Stamp  v.  E.  Co. 
(Tex.  Civ.),  161  S.  W.  450;  infra, 
"Statutes,"  31-2. 

General  orders  with  general  forms  in 
bankruptcy  promulgated  by  United 
States  Supreme  Court — judicially  no- 
ticed. Powell  V.  Pangborn,  145  N.  Y. 
S.  1073. 

958-33  Elliott  v.  Garvin,  7  Ind.  Ty. 
679,  104  S.  W.  878;  Coombs  v.  Cook,  35 
Okla.  326,  129  P.  698.  But  see  Porter 
V.  U.  S.,  7  Ind.  Ty.  616,  104  S.  W. 
855. 
958-34     Scott  V.  Jacobs,  31  Okla.  109, 

126  P.  780  (laws  continued  by  stat- 
ute). See  Perkins  v.  Baker  (Okla.),  137 
P.  661. 

958-35  Holly  v.  Coke  Co.,  203  Fed. 
668,  122  C.  C.  A.  64;  Irvine  v.  Elliott, 
203  Fed.  82;  Bohlander  v.  Heikes,  168 
Fed.  886,  94  C.  C.  A.  298;  Denver,  etc. 
R.  Co.  V.  Wagner,  167  Fed.  75,  92  C.  C. 
A.  527;  The  Alligator,  161  Fed.  37,  88 
C.  C.  A.  201  (admiralty  court);  Powell 
V.  Pangborn,  145  N.  Y.  S.  1073;  Ed- 
wards V.  Smith  (Tex.  Civ.),  137  S.  W. 
1161. 

Courts  of  District  of  Columbia  are 
courts    of    United    States    within    this 
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rule.     Moore  v.   Pywell,   29   App.   Cas. 
■■       (D.  C.)    312,  recognizing  distinction  in 
■     Hanley  v.  Donoghue,   116   U.   S.   1,  be- 
H     tween   cases  coming   from   state   courts 
m      and  those  beginuing  in  federal  court. 
f-      In  local  law  of  Porto  Rico,  distinction 
between   law   and   equity   does    not   ob- 
tain.    Garzot   v.   de   Eubio,    209   U.   S. 
283^  304. 

Canadian  supreme  court  notices  exist- 
ing laws  in  any  of  the  provinces  or 
territories.  Logan  v.  Lee,  39  Can.  Sup. 
311. 

958-36  Southern  Exp.  Co.  v.  Owens, 
146  Ala.  412,  41  S.  7.52;  Rvan  f.  Co., 
153  Cal.  43S,  95  P.  862;  Clark  v.  Co., 
115  111.  App.  150;  Crane  v.  Blackman, 
126  111.  App.  631;  Roj'al  League  r. 
Kavanagh,  233  111.  175,  84  N.  E.  178; 
New  York,  etc.  R,  Co.  v.  Lind  (Ind.), 
102  N.  E.  449;  Varner  v.  Int.  Exch., 
138  la.  201,  115  N.  W.  1111  (failure 
to  prove  such  laws  not  cured  on  ap- 
peal by  citing  reports  of  decisions  of 
such  foreign  courts) ;  Cumberland  T. 
Co.  V.  R.  -Co.,  117  La.  199,  41  S.  492; 
In  re  Lando's  Est.,  112  Minn.  257,  127 
N.  W.  1125;  Smith  V.  Aultman,  120  Mo. 
App.  462,  96  S.  W.  1034;  Snuffer  r. 
Karr,  197  Mo.  182,  94  S.  W.  9S3;  Mc- 
Knight  r.  R.  Co.,  33  Mont.  40,  82  P. 
661;  White  r.  Richeson  (Tex.  Civ.), 
94  S.  W.  202;  App  v.  App,  106  Va.  253, 
55  S.  B.  672.  See  supra,  "Foreign 
Laws,"  S08-3. 

Laws  of  Cuba  not  noticed. — Crosbv  v. 
E.  Co.,  15S  Fed.  144. 
958-37  Southern  Exp.  Co.  v.  Owens, 
146  Ala.  412.  41  S.  752. 
958-38  Contra,  Cumberland  T.  Co.  t: 
R.  Co.,  117  La.  199,  41  S.  492,  over. 
Graham  r.  Williams,  21  La.  Ann.  594. 
959-42  Frank  v.  Gump,  104  Va.  306, 
51   S.   E.  35S. 

959-43     Basis  of  foreign  laws.   Banco 
de   Sonora  r.   Co.,   124   la.  576,   100  N. 
W.  532,  104  Am.  St.  367. 
960-50     The  Brig  Freemason,  45   Ct. 
CI.    5.15. 

Reservation  created  by  treaty  with 
Indian  tril)p  is  notii'cd,  and  tliat  title 
to  land  therein  is  in  the  Indians  as  a 
tribe.  Peano  r;  Brennan,  20  S.  D.  342, 
106  N.   W.   409. 

960-54    The    Matterhorn,    12S    Fed. 
863,  63  C.  C.  A.  331. 
960-56     Walklin  v.  Horswill,  24  S.  D. 
191,  123  S.  W.  668;  S.  v.  R.  Co.,  81  Vt. 
508,  71   A.  197. 
Attempts  to  seciire  repeal  of  particular 


statute,  noticed.  Youmans  v.  S.,  7  Ga. 
App.  101,  66  S.  E.  383. 
961-57  S.  V.  Joseph,  175  Ala.  579,  57 
S.  942;  Ty.  i\  Co.,  13  Ariz.  198,  108 
P.  960  (practical  construction) ;  Low- 
man  V.  Billington,  65  Misc.  111.  119 
N.  Y.  S.  825  (construction  by  inferior 
courts). 

Report  of  commission  wMcli  drafted 
law  before  court,  noticed.  Tenement 
11.  Dept.  V.  Moeschen,  179  N.  Y.  325, 
72  N.  E.  231,  103  Am.  St.  910,  70  L. 
R.  A.  704;  Grimmer  v.  Dept.,  134  App. 
Div.  896,  119  N.  Y.  S.  812. 
Long  continued  practical  construction 
given  law  bv  officers,  noticed.  Copper 
Q.  M.  Co.  r."  Board,  9  Ariz.  383,  84  P. 
511.  Comp.  Griner  v.  Baggs,  4  Ga.  App. 
232,   61   S.  E.   147. 

962-59  McCabe  r.  "R.  Co.,  13<5  Ky. 
674,  124  S.  W.  892;  Lunsford  v.  Wren, 
64  W.  Va.  458,  63  S.  E.  308.  See  In  re 
Appointment  of  Revisor,  141  Wis.  592, 
124   N.   W.   670. 

962-61  See  In  re  Appointment  of 
Revisor,  supra,  and  eases  cited  under 
908-34  and  931-38. 

963-62  Lester  r.  Riley  (Tex.  Civ.), 
157  S.  W.  459  (date  of  publication  of 
statutes). 

963-66  Jay  r.  O'Donnell,  178  Ind. 
282,  98  N.  E.'349,  cit.  Prince  r.  Crocker, 
166  Mass.  347,  358,  44  N.  E.  446,  32 
L.  R.  A.  610.  See  also  Brown  r.  Piper, 
91  IT.  S.  37,  42;  Gardner  r.  Collector. 
6  Wall.  (U.  S.)  499;  Sherman  r.  Story, 
30  Cal.  253.  89  Am.  Dec.  93;  S.  r. 
^Mieeler,  172  Ind.  578,  582,  583.  89 
N.  E.  1,  19  Anno.  Cas.  834,  and  cases 
cited;  Evans  r.  Browne,  30  Ind.  514, 
519-521,  95  Am.  Dec.  710;  Prohibition 
Amendment  Cases,  24  Kan.  700.  715; 
S.  V.  Stearns,  72  Minn.  200,  219,  75 
>r.  W.  210.  and  authorities  cited. 
Adoption  of  local  option  law  noticed. 
Bass  r.  S..  1  Ga.  A]n\  728.  790.  "  S. 
E.  1054.  See  Moore  v.  S.,  126  Ga.  414, 
.55  S.  E.  327;  Irby  v.  S.,  91  Miss.  542, 
44   S.    801. 

964-67  Johnson  r.  Scott.  133  Mo. 
App.  689,  114  S.  W.  45;  Woodward  r. 
S..  58  Tex.  Cr.  411.  126  S.  W.  270. 
Local  option. — S.  v.  O'Brien,  35  Mont. 
4^2,  90  P.  514;  Allen  v.  S.  (Tex.  Cr.), 
98  S.  W.  869  (appellate  court);  Crad- 
dick  r.  S..  48  Tex.  Cr.  385,  88  S.  W. 
347.  Comp.  Combs  r.  C.  31  Ky.  L.  R. 
822.  104  S.  W.  270:  Ball  v.  C,  30  Ky. 
L.  R.  600.  00  S.  W.  326. 
Continuance  of  law.  after  adoption,  for 
four  years  as  provided  by  general  law, 
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noticed.  S.  v.  Hall,  130  Mo.  App.  170, 
108  S.  W.  1077. 

964-G8  Hunger  v.  S.,  57  Tex.  Cr.  384, 
122  S.  W.  874,  marriageable  age  and 
incapacity  of  white  and  colored  persons 
to  intermarry. 

Acts  of  local  authorities  ratified  by 
law,  noticed.  Cohen  v.  New  York,  61 
Misc.  124,  113  N.  Y.  S.  88. 
9G5-70  S.  V.  Comrs.  (Ala.),  63  S.  76; 
Mauldin  v.  R.  Co.  (Ala.),  61  S.  947; 
House  V.  R.  Co.,  30  S.  D.  321,  138 
N.  W.  809;  Connor  i'.  Zaekry,  .54  Tex. 
Civ.  188,  117  S.  W.  177  (amount  of 
official  bond  fixed  by  judge). 
965-71  Bruce  v.  U.  S.,  202  Fed.  98, 
120  C.  C.  A.  370;  In  re  Mohawk  R 
Bridge,  128  App.  Div.  54,  112  N.  Y.  S. 
428. 

Succession,  by  legislative  action,  of  one 
railroad  corporation  to  properties  of 
another,  noticed.  Atlanta,  etc.  R.  Co. 
V.  R.  Co.,  125  Ga.  529,  798,  54  S.  E. 
736. 

Authority  of  state  officer  provided  for 
by  constitution,  noticed.  Dailey  v.  S., 
171  Ind.  646,  87  N.  E.  4. 
Non-action  by  railroad  commissioner 
under  statute,  noticed.  Wight  v.  R. 
Co.,  161  Mich.  216,  126  N.  W.  414. 
Universal  belief  among  lawyers  con- 
cerning prejudicial  effect  of  evidence 
showing  defendant  in  action  by  his 
servant  to  recover  for  personal  injuries 
carried  insurance,  noticed.  Trent  f. 
Co.,  141  Mo.  App.  437,  126  S.  W.  238. 
Custom  of  public  officers  under  a  law, 
noticed.  Bernard  v.  Benson,  58  WasU. 
191,  108  P.  439. 

966-74  Reed  i?.  Ty.,  1  Okla.  Cr.  481, 
98  P.  588;  Cator  v.  Hays  (Tex.  Civ.), 
122  S.  W.   953. 

966-75  Coffman  v.  S.  (Tex.  Cr.),  165 
S.   W.   939. 

The  territories  organized  into  a  state 
and  fact  differences  existed  in  their 
laws,  noticed.  W.  U.  T.  Co.  v.  Parsley, 
57  Tex.  Civ.  8,  121  S.  W.  226. 
Date  of  statehood,  noticed.  Rea  v.  S., 
3  Okla.  Cr.  281,  105  P.  386. 
966-76  See  Perkins  v.  Baker  (Okla.), 
137  P.  661. 

967-80  S.  V.  Barr,  7  Penne.  (Del.) 
340,  79  A.  730;  Bell  v.  S.  (Okla.  Cr.), 
141  P.  804;  S.  V.  Custer,  28  R.  I.  222, 
66  A.  306;  Leonard  v.  S.  (Tex.  Cr.), 
152  S.  W.  6'32;  American  Fork  City  V. 
Charlier  (Utah),  134  P.  739. 
Impossibility  of  holding  referendum 
election  within  thirty  days  after  pass- 


age of  ordinance.  Stetson  v.  Seattle, 
74  Wash.  606,  134  P.  494. 
967-81  Wyatt  v.  Arnot,  7  Cal.  App. 
221,  94  P.  86  (election  to  fill  judicial 
vacancy);  In  re  Boswell,  179  Ind.  292, 
100  N.  E.  833;  Mayes  r.  Palmer,  206 
Mo.  293,  103  S.  W.  1140;  S.  v.  Swink, 
151  N.  C.  726,  66  S.  E.  448. 
967-83  In  re  Boswell,  179  Ind.  292, 
100  N.  E.  833. 

Not  in  Missouri. — S.  v.  Wilson,  161  Mo. 
App.  301,  143  S.  W.  534. 
967-86     Perovich  v.   Perry,   167   Fed. 
789,  93  C.  C.  A.  209. 
968-89     See    In    re    Meeh.    Bk.,    156 
App.  Div.  343,  141  N.  Y.  S.  473. 
968-90     See     Georgia     Bkg.     Co.     t". 
Wright,  125  Ga.  589,  54  S.  E.  52. 
968-91     School   Dist.   r.   Squares,    82 
Kan.  806,  109  P.  168;  S.  t*.  Mutty,  39 
Wash.   624,  82  P.  118.     See  Copper  Q. 
M.  Co.  r.  Board,  9  Ariz.  383,  84  P.  511. 
Validity  or  form  of  tax  deeds  not  no- 
ticed.     Fitschen   v.   Qlson,     155     Mich. 
320,  119  N.  W.  3. 

969-94  Naftzger  v.  U.  S.,  200  Fed. 
494,  lis  C.  C.  A.  598,  as  to  exchange 
and  possession  of  stamps. 
969-95  Aetna  Ind.  Co.  v.  Fuller,  111 
Md.  321,  73  A.  738. 
970-5  Reese  v.  Cobb  (Tex.  Civ.),  135 
S.  W.  220. 

970-6  Comp,  Phillips  v.  Lindley, 
112  App.  Div.  283,  98  N.  Y.  S.  423, 
188  N.  Y.  606,  81  N".  E.  1173. 
970-7  'Trotta  v.  Johnson,  28  Ky,  L. 
R.  851,  90  S.  W.  540,  United  States 
and  Ital.y  at  peace. 

970-10'    Myher  v.  Myher,  224  Mo.  631, 
123  S.  W.  806. 

971-11  Election  precinct  established 
by  county  court,  which  may  change 
boundaries,  not  noticed.  S.  v.  Car- 
mody,  50  Or.  1,  91  P.  446,  12  L.  R.  A. 
(N.  S.)  828.  See  974-29,  infra. 
971-12  Erickson  t\  S.,  14  Ariz.  253, 
127  P.  754;  Scott  v.  L.  Co.,  106  Ark. 
83,  152  S.  W.  1025;  P.  v.  Ayers  (Mich.), 
148  N.  W,  383;  In  re  Commissioner,  64 
Misc.  620,  120  N.  Y.  S.  580. 
Otherwise  if  not  fixed  by  public  act. 
S.  V.  Carmody,  50  Or.  1,  91  P.  446,  12 
L.  R.  A.  (N.  S.)  828. 
971-13  Crow  v.  Roane,  86  Ark.  172, 
110  S.  W.  801;  Merritt  v.  Countv,  3 
Cal.  App.  168,  84  P.  675;  Huxford  v. 
Co.,  124  Ga.  181,  52  S.  E.  439;  Sea- 
board A.  L.  R.  iy.  Peeples,  12  Ga.  App. 
206,  77  S.  E.  12;  Cooper  r.  S.,  2  Ga. 
App.  730,  59  S.  E.  20;  Atchison,  etc. 
R.  Co.  t\  Paxton,  75  Kan.  197,  88  P. 
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10S2;  P.  V.  Ayers  (Mich.),  1-18  N.  W. 
383;  Noble  f.  Gates,  230  Mo.  189,  130 
S.  W.  302;  S.  V:  R.  Co.,  141  N.  C.  846, 
54  S.  E.  294;  Reed  v.  Ty.,  1  Okla.  Cr. 
481,  98  P.  583;  Hughes  v.  Adams,  55 
Tex.  Civ.  197,  119  S.  W.  134  (and 
geographical  shape). 
971-14  Topeka  v.  Cook,  72  Kan.  595, 
84  P.  376. 

972-15  Barney  v.  S.,  5  Ala.  App. 
302,  57  S.  598;  Gibson  v.  Austin,  23 
Colo.  App.  220,  128  P.  859;  Curtis  V. 
Sexton,  253  Mo.  221,  159  S.  W.  512; 
Bussey  v.  S.,  59  Tex.  Cr.  260,  127  S. 
W.  1035. 

972-17  U.  S.  V.  Stannard,  207  Fed.  198 
(counties  in  federal  district);  Lyman 
V.  S.,  90  Ark.  596,  119  S.  W.  1116;  Hui- 
ford  r.  Co.,  124  Ga.  181,  52  S.  E.  439; 
Moore  v.  S..  126  Ga.  414,  55  S.  E.  327. 
That  a  certain  county  was  carved  out 
of  the  territory  of  another.  McCam- 
mant  V.  Webb  (Tex.  Civ.),  147  S.  W. 
693. 

Class  of  county. — Alameda  County  v. 
Dalton,  148  Cal.  246,  82  P.  1050. 
97S-19  Court  of  subsequently  organ- 
ized state  will  notice  existence  of 
county  in  another  state  created  by  law 
in  force  within  its  iurisdiction.  Hud- 
son V.  Webber,  104  Me.  429,  72  A.  184. 
973-20  Crosson  v.  Summer,  125  Ga. 
291,  54  S.  E.  181;  Brownsville  v.  At- 
buckle,  30  Kv.  L.  R.  414,  99  S.  W. 
239;  Ladd  v.  Craig,  94  Miss.  659,  47  S. 
777;  St.  Louis,  etc.  R.  Co.  r.  Williams, 
25  Okla.  662,  107  P.  428;  Missouri,  etc. 
R.  Co.  ;;.  Lightfoot,  48  Tex.  Civ.  120, 
106  S.  W.  395. 

De  facto  county  seat,  noticed. — Board 
r.  S.,  19  Okla.  375,  91  P.  699. 
Of  foreign  county. — See  supra,  891-51, 
972-19. 

973-21  Muntzing  v.  Newsom,  22 
Colo.  App.  446,  125  P.  130. 
973-23  Contra,  Brownsville  r.  Ar- 
buckle,  30  Kv.  L.  R.  414,  99  S.  W.  239. 
973-24  Huxford  v.  Co.,  124  Ga.  181, 
52  S.  E.   439. 

That  new  county  formerly  embraced 
within  limits  of  another,  noticed.  Par- 
ker r.  S.,  126  Ga.  443,  55  S.  E.  329. 
973-25  Rea  v.  S.,  3  Okla.  Cr.  281, 
105  P.  386;  Board  v.  Patrick,  18  Wyo. 
131,  104  P.  531;  S.  v.  Schnitger,  16  Wyo. 
479,   95   P.   698. 

974-29     Miller  v.  Miller  (Tnd.  App.), 
164    N.    E.    588;    P.   r.    Ayers    (Mich.), 
148  N.  W.  383:  Shivers  i\  Ins.  Co..  99 
Miss.   744.   55    S.   965. 
Notice   not   taken   places   are   in    par- 


ticular counties  unless  they  are  county 
seats.  Dallas  B.  v.  Holmes,  51  Tex. 
Civ.  514,  112  S.  W.  122. 
Townships  constituting  a  county  and 
election  precincts  therein,  noticed 
though  latter  created  or  changed  by 
local  authorities.  Chicago,  etc.  R.  Co. 
r.  County,  87  Ark.  406,  112  S.  W.  977. 
But  see  971-11,  supra. 
974-31  Board  r.  Berry,  62  W.  Va. 
433,  59  S.  E.  169. 

975-33  State  Board  v.  Bellinger,  138 
App.  Div.  12,  122  N.  Y.  S.  6.51. 
This  is  entirely  distinct  from  the  ques- 
tion of  the  titles  to  ofiice  of  its  indi- 
vidual members,  which  may  be  inquired 
into  under  other  and  appropriate  cir- 
cumstances. State  Brd.  of  Pharmacy 
f.  Bellinger,  122  N.  Y.  S.  654. 
975-36  Reach  v.  Quinn,  159  Ala.  340, 
48  S.  540. 

976-38  Perovich  v.  Perry,  167  Fed. 
789,  93  C.  C.  A.  209  (member  of  cab- 
inet); Frederick  r.  Goodbee,  120  La. 
783,  45  S.  606  (member  of  cabinet); 
S.  V.  Yeomen,  111  Minn.  39,  126  N". 
W.  404;  Viertel  r.  Viertel,  212  Mo.  562, 
111  S.  W.  579  (judge  of  circuit  court); 
S.  V.  Schnitger,  'l6  Wyo.  479,  95  P.  69S 
(members  of  legislature). 
976-39  Mayors,  past  and  present,  of 
a  city  should  be  noticed  by  court  of 
county  in  which  city  is.  Lucas  f.  Boyd, 
156  Ala.  427,  47  S.  209. 
976-40  S.  V.  Burtenshaw,  25  Ida. 
607,  138  P.  1105;  S.  v.  G.  Co.  (W.  Va.), 
77  S.  E.  902. 

977-42  In  re  Clement,  132  App.  Div. 
598,  117  N.  Y.  S.  30,  appointee  of  gov- 
ernor. 

977-43     See    Maves   r.     Palmer,     206 
Mo.  293,  103  S.  W.  1140. 
977-44     Commissioners  to  take  depo- 
sitions in  other  states.     Palmer  r.  Fogg, 
35    Me.    368,    58    Am.    Dec.    708. 
978-45     Kellogg  v.  Finn.  22  S.  D.  578, 
119  X.  W.  545.  ■Tit.  the  text. 
978-49     Courts  not   compelled   to  no- 
tice who  are  de  facto  officers.    Williams 
r.   Finch,   148  Ala.   674,  41    S.  834. 
979-50     Maves    r.    Palmer,     206    Mo. 
293,    103   S.   W.   1140,  judge  to   fill  un- 
expired term. 

979-51  See  Shirran  v.  Dallas.  21  Cal. 
App.  405,  132  P.  454.  But  see  Globe, 
etc.  Co.  L\  Savle  (Miss.).  65  S.  125. 
979-52  Ryan  r.  Young.  147  Ala.  660, 
41  S.  954  (though  dis]>laced  by  suc- 
cessor); Williams  v.  Finch,  148  Ala. 
674,  41  S.  834.  Sec  Butts  v.  Purdy,  63 
Or.  150,  125  P.  313,  127  P.  So. 
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979-53     Casey  v.  Bryce,  173  Ala.  129, 
55  S.  810. 

979-55     Mayor  of  city,  noticed.    P.  v. 
Hall,  45  Colo.  303,  100  P.  1129. 
980-Gl     Oberhaus  v.  S.,  173  Ala.  483, 

55  S.  898;  Aultman  M.  Co.  v.  Burchett, 
15    Okla.    490,    83    P.    719.      See    S.    v. 
Schnitger,  16  Wyo.  479,  95  P.  698. 
981-63     Greene  v.  Boaz,  157  Ala.  68, 
47  S.   255;    Touart  v.   S.,   173  Ala.   453, 

56  S.  211. 

981-64  Ex  parte  Bargagliotti,  6  Cal. 
App.  333,  92  P.  96  (sheriff);  Eogers 
V.  McCoaeh,  120  N.  Y.  S.  686  (police 
officer  of  another  state). 
That  a  county  treasurer  is  bound  to 
collect  the  taxes  extended  on  the  dupli- 
cate as  the  same  comes  to  him  from 
the  auditor,  and  to  this  end  he  is  not 
only  authorized,  but  required,  to  levy 
and  sell  the  property  of  the  delinquent. 
Warrick  p.  Sprv,  49  Ind.  App.  327,  97 
N.  E.  361. 

981-66  Touart  v.  S.,  173  Ala.  453,  56 
S.  211;  Eyan  v.  Young,  147  Ala.  660, 
41  S.  954;  P.  v.  Paulsen,  146  111.  App. 
534;  S.  V.  Yeomen,  111  Minn.  39,  11^6 
N.  W.  404;  In  re  Peterson's  Est.,  22 
N.  D.  480,  134  N.  W.  751. 
Signatvire  of  officer  authorized  to  make 
certificate,  noticed.  S.  r.  Hopkins,  118 
La.  99,  42  S.  660,  assistant  coroner. 
982-71  In  re  Peterson's  Est.,  22.  N. 
D.  480,  134  N.  W.  751. 
982-72  Pardee  v.  Schanzlin,  3  Cal. 
App.  597,  86  P.  812;  McDonald  v.  P., 
123  111.  App.  346  (seal  and  signature); 
S.  V.  Zehnder  (Mo.  App.),  168  S.  W. 
661;  Brown  Mfg.  Co.  v.  Gilpin,  120  Mo. 
App.  130,  96  S.  W.  '669;  Butts  v.  Purdy, 
63  Or.  150,  125  P.  313,  127  P.  25. 
983-80  Grant  v.  Hardage,  106  Ark. 
506,  153  S.  W.  826;  Foss  v.  Johnstone, 
158  Cal.  119,  110  P.  294;  Central  of 
Georgia  R.  Co.  v.  Granite  Co.,  8  Ga. 
App.  1,  68  S.  E.  775;  Warren  v.  R. 
Co.,  156  111.  App.  Ill;  City  of  St.  Louis 
V.  Niehaus,  236  Mo.  8,  139  S.  W.  450; 
City  of  St.  Louis  v.  Kruempeler,  235 
Mo.  710,  139  S.  W.  446;  Pecos  &  N.  T. 
B.  Co.  V.  Jarman  &  Arnett  (Tex.  Civ.), 
138  S.  W.  1131;  M.  K.  &  T.  R.  Co.  v. 
Mcllhaney  (Tex.  Civ.),  129  S.  W.  153. 
See  also  Bennett  Trust  Co.  v.  Seng- 
staeken,  58  Or.  333,  113  P.  863;  Hohn 
V.  Bidwell,  27  S.  D.  249,  130  N.  W. 
837. 

Practices  of  departments  of  state  gov- 
ernment, noticed.  Griner  v.  Baggs,  4 
Ga.  App.  232,  61  S.  E.  147,  commis- 
sioner of  agriculture.    Comp.  Copper  Q. 


M.  Co.  V.  Board,  9  Ariz.  383,  84  P. 
511. 

984-81  Poheim  v.  Meyers,  9  Cal. 
App.  31,  98  P.  65  (holidays  declared  by 
governor) ;  S.  v.  Toole,  32  Mont.  4,  79 
P.  403.  See  Merritt  V.  County,  3  Cal. 
App.  16'S,  84  P.  675. 
984-82  Casey  v.  Bryce,  173  Ala.  129, 
55  S.  810;  S.  v.  Norwalk,  77  Conn.  257, 
58  A.  759  (volume  in  which  secretary 
of  state  binds  up  bills  which  have  be- 
come laws);  S.  V.  Barrett,  172  Ind.  169, 
S7  N.  E.  7;  In  re  Decatur  St.,  133  App. 
Div.  321,  117  N.  Y.  S.  855  (city  rec- 
ords);   S.  V.   Candland,    36    Utah    406, 

104  P.  285.  See  Atlanta,  etc.  R.  Co. 
V.  E.  Co.,  124  Ga.  125,  52  S.  E.  320 
(of  secretary  of  state);  P.  v.  R.  Co., 
145  Mich.  140,  108  N.  W.  772,  and 
supra,  961-57. 

Letter  of  commissioner  of  general  land 
office  in  course  of  official  business,  no- 
ticed. So.  P.  R.  Co.  V.  Lipman,  148 
Cal.  480,  83  P.  445. 
985-83  Records  of  tax  proceedings 
not  noticed.  Auditor-Gen.  i'.  Clifford, 
143  Mich.  626,  107  N.  W.  2S7. 
Report  of  state  tax  commissioners,  no- 
ticed. Jeffersonville  v.  Co.,  169  Ind. 
645,  83  N.  E.  337. 

Reports    to    corporation    commissioners 
bv  railroad  companies,  noticed.    Staton 
t\  R.  Co.,  144  N.  C.  135,  56  S.  E.  794. 
986-84     Ferrell  v.   Ellis,  129  la.   614, 

105  N.  W.  993;  Gannett  v.  Co.,  55  Misc. 
555,  106  N.  Y.  S.  3;  Page  v.  MeClure, 
79  Vt.  83,  64  A.  451. 

986-85  Jones  v.  Ilines,  157  Ala.  624, 
47  S.  739;  Henderson  v.  McGruder,  49 
Ind.  App.  682,  98  N.  E.  137;  Ferrell  i\ 
Ellis,  129  la.  614,  105  N.  W.  993;  Par- 
ker Co.  V.  Kan.  City,  73  Kan.  722,  726, 
85  P.  781  (only  one  city  in  state  with 
population  of  50,000).  See  P.  v.  Earl, 
42  Colo.  238,  94  P.  294. 
986-86  Ruckert  v.  Richter,  127  Mo. 
App.  664,  106  S.  W.  1081. 
986-87  St.  Louis,  etc.  R.  Co.  v.  Wil- 
liams, 25  Okla.  662,  107  P.  428,  special 
census. 

And  the  date  of  the  last  federal  census. 
S.  r.  Brooks,  58  Wash.  648,  109  P.  212. 
986-88  S.  V.  Schnitger,  16  Wyo.  479, 
95  P.  698. 

987-89  S.  V.  Wooten,  139  Mo.  App. 
221,  122  S.  W.  1101,  result  of  colorable 
official  proceeding,  not  noticed. 
987-92  Bank  t:  Fulgham,  151  Cal. 
234.  90  P.  936;  Merritt  v..  County,  3 
Cal.  App.  168,  84  P.  675;  Stanford  v. 
Bailey,  122  Ga.  404,  50  S.  E.  161;  Pay- 
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ton  V.  McPhaul,  128  Ga.  510,  58  S.  E. 
50;  Williams  v.  S.,  2  Ga.  App.  629,  58 
S.  E.  1071;  North  V.  Jones  (Ind.  App.), 
100  N.  E.  84;  Myher  v.  Myher,  224  Mo. 

631,  123  S.  W.  806;  Wishard  v.  S.,  5 
Okla.  Cr,  610,  115  P.  796. 

987-93  Little  v.  Williams,  88  Ark. 
37,  113  S.  W.  340,  cit.  the  text;  Stan- 
ton V.  Hotchkiss,  157  Cal.  652,  108  P. 
864. 

988-96  P.  V.  Metz,  126  N.  Y.  S.  986. 
988-97  Little  v.  Williams,  88  Ark. 
37,  113  S.  W.  340,  cit.  the  text;  Payton 
V.  McPhaul,  128  Ga.  510,  58  S.  E.  50; 
Brannan  v.  Henry,  175  Ala.  454,  57  S. 
967.  See  Bank  v.  Fulgham,  151  Cal. 
234,  90  P.  936;  Kimball  v.  McKee,  149 
Cal.  435,  86  P.  1089. 
988-98  S.  ex  rel.  Allen  v.  Town,  etc. 
177  Ala.  204,  58  S.  905. 
989-4  Brannan  v.  Henry,  142  Ala. 
698,  39  S.  92;  Worden  v.  Cole,  74  Kan, 
226,   86  P.  464. 

989-6  Stanton  v.  Hotchkiss,  157  Cal 
652.  108  P.  864. 

989-7  Stanton  v.  Hotchkiss,  supra; 
Merritt  V.  County,  3  Cal.  App.  168,  84 
P.  675. 

990-10  Merritt  v.  Barta,  158  Cal. 
377,  111  P.  259;  Davis  v.  S.,  134  Wis. 

632,  115  N.  W.  150.  See  Kimball  v. 
McKee,  149  Cal.  435,  86  P.  1089. 
990-14  Leonard  v.  Lennox,  181  Fed. 
760,  104  C.  C.  A.  296;  U.  S.  v.  Moody, 
164  Fed.  269;  Nurnberger  r.  U.  S.,  156 
Fed.  721,  84  C.  C.  A.  377  (land  office); 
Kansas  Citv  S.  R.  Co.  v.  S.,  90  Ark. 
343,  119  S.  W.  288,  quot.  the  text;  Kim- 
ball V.  McKee,  149  Cal.  435,  86  P.  1089 
(land  office);  Wabash  R.  Co.  v.  Camp- 
bell, 219  111.  312,  76  N.  E.  346  (federal 
quarantine  reprulations  for  cattle) ;  S.  v. 
R.  Co.,  141  N.  C.  846,  54  S.  E.  294 
(department  of  agriculture  regulating 
transportation  of  cattle).  See  Beck  r. 
Johnson,  169  Fed.  154;  Griner  v.  Baggs, 
4  Ga.  App.  232,  61  S.  E.  147. 
991-15  See  Nagle  v.  U.  S.,  145  Fed. 
302.  76  C.  C.  A.  181. 

991-18  Grant  r.  Hardage,  106  Ark. 
506,  153  S.  W.  826;  Rash  r.  Allen,  1 
Bovce  (Del.)  444,  76  A.  370;  S.  V.  Goff, 
135  La.  — ,  65  S.  481;  S.  r.  Swicgart. 
118  Tenn.  556.  102  S.  W.  75.  See  S.  r. 
Schnitger,  16  Wyo.  479,  95  P.  698. 
Of  the  recitals  and  records  of  the  jour- 
nals of  both  brnncheg  of  the  general 
assembly  to  nid  the  court  in  determin- 
ing the  validitv  of  nnv  net.  .Tnbe  r. 
Frnuhart,  102  Ark.  470!  143  S.  W.  121. 
992-19     S.  V.  Joseph,  175  Ala.  579,  57 


S.  942;  Woessner  V.  Bullock,  176  Ind. 
1G6,  93  N.  E.  1057. 

992-21  Worthy  v.  Bush,  262  111.  560, 
104  N.  E.  904;  Erford  V.  Peoria,  229  111. 
546.  82  N.  E.  374. 

993-22  But  see  Erford  v.  Peoria, 
supra. 

993-24  Journals  of  constitutional 
convention,  noticed.  Schwartz  f.  P., 
46  Colo.  239,  104  P.  92. 
993-26  S.  V.  Ricksecker,  73  Kan.  49o. 
85  P.  547;  S.  v.  Toole,  32  Mont.  4,  79 
P.  403;  S.  V.  Swink,  151  N.  C.  726,  66 
S.  E.  448;  Bosworth  f.  R.  Co.,  26  R.  L 
309,  58  A.  982;  M.  K.  &  T.  R.  Co.  v. 
Mcllhaney  (Tex.  Civ.),  129  S.  W.  153. 
993-27  Villa  v.  Allen,  2  Phil.  Isl. 
436;  Sowards  V.  Meagher,  37  Utah  212, 
108  P.  1112. 

994-29  Bosworth  r.  R.  Co.,  26  R.  I. 
309,  58  A.  982,  ordering  out  militia. 
994-30  S.,  etc.  v.  Philips,  64  Fla.  105, 
59  S.  241;  Kiser  r.  Oerlesbv,  11  Ga. 
App.  190,  74  S.  E.  1036;  Thomas  r.  S., 
59  Tex.  Cr.  159,  127  S.  W.  1030.  See 
P.  V.  Pugliese,  80  Misc.  75,  140  N.  Y.  S. 
849. 

995-32  Sapp  v.  S.,  2  Ala.  App.  190, 
56  S.  4.5. 

995-34  S.  V.  Roach  (Mo.),  167  S.  W. 
1008;  Law  Rep.  Co.  v.  Co.,  135  Mo. 
App.  10,  115  S.  W.  475  (interstate  com- 
merce commission). 

The  court  knows  judicially  that  the 
city  court  of  Quitman  has  jurisdiction 
over  the  whole  county  of  Brooks,  and 
has  authority  to  enforce  a  cause  of  ac- 
tion, such  as  that  set  forth  in  the  peti- 
tion. It  likewise  knows  judicially  that 
the  superior  court  of  Brooks  county 
has  the  same  power  and  authority;  and 
that  these  are  the  only  two  courts  in 
the  county  which  have  the  jurisdiction 
to  enforce  the  cause  of  action.  Kiser 
r.  Oglesby,  11  Ga.  App.  190,  74  S.  E. 
1036. 

Extent  of  judicial  district. — S.  f.  Pope, 
no  Mo.  App.  .-20.  8.-  S.  W.  633;  S. 
r  Lu  Sing.  34  Mont.  31.  85  P.  521. 
997-38  Lindsev  r.  Bloodworth.  P7 
Ark.  541,  134  S.  W.  959;  Ex  parte 
Looper,  61  Tex.  Cr.  129,  134  S.  W.  345; 
Har.lman  r.  Brannon,  70  W.  Va.  726, 
75  S.   K.  74. 

997-39  S.  r.  Taylor  (Mo.  App.).  166 
S.  W.  1071,  from  entries  in  record.  See 
P.  r.  Pugliese,  80  Misc.  75,  140  N.  Y. 
S.  <?49. 

997-40  McMullan  r.  Long  (Ala.).  3(1 
S.  777  (beginning  and  length  of  se;^- 
sion);   Edwards  r.  S.,  123  Ga.  542,  51 
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S.  E.  630;  Fry  v.  Radzinski,  219  111. 
526,  76  N.  E.  694;  Sinclair  v.  Gunzen- 
hauser,  179  Ind.  78,  98  N.  E.  37,  100 
N.  E.  876;  Federal  Cement  T.  Co.  v. 
Korff,  50  Ind.  App.  608,  97  N.  E.  185; 
Mitchell  V.  Sparlin  (Mo.),  164  S.  W. 
205;  S.  V.  Broaddus,  239  Mo.  359,  143 
S.  W.  455;  Kuczma  v.  Droszkowski,  243 
Mo.  57,  147  S.  W,  1000;  Nickey  v. 
Leader,  235  Mo.  30,  138  S.  W.  18;  Ray 
Co.  S.  Bk.  V.  Hutton,  224  Mo.  42,  123 
S.  W.  47;  S.  V.  Pope,  110  Mo.  App.  520, 
85  S.  W.  633;  S.  v.  Lu  Sing,  34  Mont. 
31,  85  P.  521;  Meadows  i>.  Osterkamp, 
23  S.  D.  462,  122  N.  W.  419. 
See  S.  V.  McQuillan  (Mo.),  165  S.  W. 
713. 

When  supreme  court  fixes  terms,  order 
is  equivalent  to  statute  and  is  noticed. 
Board  v.  S.,  19  Okla.  375,  91  P.  699. 
When  commencement  only  is  fixed  by 
law  date  of  adjournment  not  noticed. 
Felt  V.  Cook,  31  Utah  299,  87  P.  1092. 
Notice  taken  courts  not  closed  in  1861 
and  1862.  Breekenridgc  C.  Co.  V.  Scott, 
121  Tenn.  88,  114  S.  W.  930. 
998-42  Eules  of  district  courts  of 
state,  not  noticed.  Powell  v.  Co.,  12 
Ida.  723.  88  P.  97. 

998-43  Mann  v.  Brown,  263  111.  394, 
105  N.  E.  328;  Stivers  v.  Byrkett,  56 
Or.  565,  109  P.  386.  Contra,  Johnson- 
W.  Co.  V.  Wright,  28  App.  Cas.  (D.  C.) 
375. 

A  custom  of  the  lower  court  will  be 
noticed.  Farber  V.  Conti,  84  Conn.  458, 
80  A.  581. 

998-44  S.  V.  Homer,  249  Mo.  58,  155 
S.  W.  405.  See  Wyatt  v.  Arnot,  7  C'al. 
App.  221,  94  P.  86. 

Not  that  suit  with  lower  number  was 
commenced  before  present.  Dowdy  v. 
Calvi,  14  Ariz,  148,  125  P.  873. 
999-46  Usual  method  of  preparing 
judgments.  Bulkley  v.  Co.,  136  App. 
biv.  479,  121  N.  Y.  S.  159. 
999-48  A  written  report  by  grand 
jury,  not  noticed.  Chicago,  etc.  C.  Co. 
'v.  P.,  114  111.  App.  75,  99. 
999-50  Withaup  v.  U.  S.,  127  Fed. 
530,  62  C.  C.  A.  328;  Alabama,  etc.  R. 
Co.  r.  Bates,  155  Ala.  347,  46  S.  776; 
Sewell  V.  Price,  164  Cal.  265,  128  P. 
407;  U.  S.,  etc.  Co.  v.  Newton,  50  Colo. 
379,  115  P.  897;  Capital  City  Bk.  v. 
Hilson,  64  Fla.  206,  60  S.  189;  P.  v. 
Ackermann,  146  111.  App.  301;  Pavlieek 
V.  Eoessler,  121  111.  App.  219  (appraise- 
ment of  widow's  award);  Macv  v.  Lind- 
ley  (Ind.  App.),  99  N.  E.  790;  S.  v. 
Simpson,  166  Ind.   211,  76  N.  E.  544, 


lOOo;  Bond  v.  R.  Co.,  124  Minn.  195, 
144  N.  W.  942;  Mahopoulos  v.  R.  Co. 
(Mo.),  165  S.  W.  310;  Shaw  v.  Shaw, 
155  App.  Div.  252,  140  N.  Y.  S.  109 
(but  not  that  medical  testimony  is  in 
this  record) ;  Yarbrough  v.  Etheredge 
(Tex.  Civ.),  163  S.  W.  998;  Cent.  Bk. 
&  Trust  Co.  V.  Davis  (Tex.  Civ.),  149 
S.  W.  290. 

1000-51  Bowes  v.  Cannon,  50  Colo. 
262,  116  P.  336;  McNish  v.  S.,  47  Fla. 
69,  36  S.  176;  Slater  v.  Roche,  148  la. 
413,  126  N.  W.  925;  S.  v.  Kesner,  72 
Kan.  87,  82  P.  720  (journal  entry  in 
same  case  at  previous  term). 
1000-52  Withaup  v.  U.  S.,  127  Fed. 
530,  62  C.  C.  A.  328;  McNish  v.  S.,  47 
Fla.  69,  36  S.  176;  Slater  v.  Roche,  148 
la.  413,  126  N.  W.  925;  Shaw  v.  Shaw, 
155  App.  Div.  252,  140  N.  Y.  S.  109; 
Silverstein  v.  Brown,  153  App.  Div. 
677,  138  N.  Y.  S.  848;  Brown  v.  De 
Long,  18  O.  Dec.  474;  S.  v.  Hunter,  82 
S.  C.  153,  63  S.  E.  685;  Johnson  v.  Co. 
(Tex.  Civ.),  121  S.  W.  883;  Hale  i".  Co., 
56  Wash.  236,  105  P.  480.  See  Howe  V. 
Kern,  63  Or.  487,  125  P.  834,  128  P. 
818. 

1001-55  P.  V.  Cohen,  136  N.  Y.  S. 
163,  a  charge  of  assault  made  pending 
this  case  in  this  court.  See  S.  v.  Sassa- 
man,  214  Mo.  695,  114  S.  W.  590. 
Former  decision  in  the  case. — MeGee  v. 
Anderson  (Tex.  €iv.),  146  S.  W.  1198. 
Claims  made  by  parties  in  previous 
case,  noticed.  In  re  Ordway,  196  N. 
Y.  95,  89  N.  E.  474. 
1001-58  Bunting  v.  Powers,  144  la. 
65,  120  N.  W.  679;  S.  v.  Walker,  78 
Kan.  680,  97  P.  862;  Danforth  v.  Egan, 
23  S.  D.  43,  119  N.  W.  1021;  Dupree  v. 
S.,  56  Tex.  Cr.  562,  120  S.  W.  871.  See 
In  re  Holt,  15  Haw,  580;  Reed  v.  Bk., 
135  111.  App.  165  (on  scire  facias  to  re- 
vive judgment),  aff.  in  232  111.  238,  83 
N.  E.  820;  Edgar  v.  McDonald  (Tex. 
Civ.),  106  S.  W.  1135. 
In  contempt  proceedings  court  notices 
its  orders  and  actions  in  matter  out 
of  which  contempt  arises,  and  facts 
constituting  contempt  where  committed 
in  its  presence.  Ferriman  v.  P.,  128 
111.  App.  230;  S.  V.  Thomas,  74  Kan. 
360,  86  P.  499  (violation  of  injunc- 
tion). See  Wilson  v.  Co.,  153  Fed.  961, 
83  C.  C.  A.  77. 

Appointment  of  receiver. — Where  ap- 
plication therefor  is  mere  incident  of 
action  court  will  notice  facts  and  cir- 
cumstances brought  out  in  main  action. 
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Waters-P.  O.  Co.  f.  S.,  47  Tex.  Civ.  299, 

105  S.   W.  8.j1. 

1002-60     See    infra,    "Venue,"    931- 

21. 

Garnishment  proceedings  after  judg- 
ment. Baze  V.  Co.  (Tex.  Civ.),  94  S. 
\\.  460;  Sawver  r.  Bk.,  41  Tex.  Civ. 
486,  93  S.  W.  151. 

1<K)3-61  But  see  Young  Hin  v.  Hack- 
feld,  16  Ilaw.  427,  430. 
l(M>3-62  Buhman  v.  Nickels,  7  Cal. 
Ai)p.  592,  95  P.  177;  S.  v.  Hunter,  82 
S.  C.  153,  63  S.  E.  685  (trial  court 
should  notice  remittitur).  Contra  on 
demurrer  to  bill.  National  C.  Co.  v. 
Stolts,  174  Fed.  413,  98  C.  C.  A.  617. 
Former  jeopardy. — McNish  v.  S.,  47 
Fla.  69,  36  S.  176. 

l(M)3-63  ^Vithaup  f.  U.  S.,  127  Fed. 
530,  62  C.  C.  A.  328;  Murphy  v.  Bk., 
82  Ark.  131,  100  S.  W.  894  (on  plea 
res  judicata);  Sewell  f.  Price,  164  Cal. 
265,  128  P.  407;  Estudillo  v.  Co.,  149 
Cal.  556,  87  P.  19  (though  between 
same  parties);  In  re  Kearney's  Est., 
13  Cal.  A  pp.  92,  109  P.  37;  Evan  f. 
Knights,  82  Conn.  91,  72  A.  574;  Capital 
Citv  Bk.  V.  Hilson,  64  Fla.  206,  60  S 
189;  McNish  V.  S.,  47  Fla.  69,  36  S. 
176;  O'Connor  v.  U.  S.,  11  Ga.  App.  246, 
75  S.  E.  110;  Hines  v.  Stahl,  79  Kan. 
88,  99  P.  273;  Lilly  v.  Francis,  137  Ky. 
385,  125  S.  W.  1050;  Matthews  v.  Matt- 
hews, 112  Md.  582,  77  A.  249;  Oliver  v. 
Euriquez,  16  N.  M.  322,  117  P.  844;  In 
re  Ollschlager's  Est.,  50  Or.  55,  89  P. 
1049;  Byrd  V.  S.,  51  Tex.  Cr.  539,  103 
S.  W.  863;  Pacific  I.  &  S.  Wks.  v.  Goe- 
rig,  55  Wash.  149,  104  P.  151;  Wellman 
f.  Iloge,  66  W.  Va.  234,  66  S.  E.  357; 
Nicholson  v.  S.,  18  Wyo.  298,  106  P. 
929;  Demars  v.  Hickey,  13  Wyo.  371, 
80  P.  521,  81  P.  705. 
See  Cumberland  T.  Co.  v.  R.  Co.,  117 
La.  199,  41  S.  492;  Taylor  v.  Shelton 
(Tex.  Civ.),  134  S.  W.  302. 
1004-65  Comp.  Board  v.  S.,  19  Okla. 
375,  91   P.  699. 

1004-66  Files  r.  Jackson,  84  Ark. 
587,  106  S.  W.  950  (tax  sales  in  1S73 
for  taxes  of  1872,  illegal);  McKinnon 
r.  Johnson,  57  Fla.  120,  48  S.  910.  But 
in  Cumberland  T.  Co.  v.  R.  Co.,  117  La. 
199,  41  S.  492,  court  overrules  Graham 
r.  Williams,  and  other  cases  which 
hold  record  of  other  cases  in  which 
foreiirn  law  determined  can  be  noticed. 
1004-68  Buhman  r.  Nickels,  1  Cal. 
App.  266,  82  P.  So;  Brashears  r.  Praz- 
ier,  33  Ky.  L.  B.  662,  110  S.  W.  826 
(in  action  for  wrongfully  prosecuting 


another  action  in  same  court  disposi- 
tion of  first,  noticed  by  trial  court  on 
demurrer,  though  not  pleaded,  and  by 
court  on  appeal).  See  Edgar  v.  Mc- 
Donald (Tex.  Civ.),  106  S.  W.  1135; 
Sawyer  v.  Bk.,  41  Tex.  Civ.  486,  93  S. 
W.  151;  In  re  Evans  (Utah),  130  P. 
217.  But  see  Estudillo  v.  Co.,  149  Cal. 
556,  87  P.  19. 

As  guide  to  exercise  of  its  discretion 
in  the  disposition  of  an  erroneous 
judgment  appellate  court  may  notice 
its  records  of  other  cases,  but  not  to 
reverse  a  judgment  unimpeachable  on 
the  face  of  its  own  record.  In  re 
Trans.  Pen.  Cases,  46  Misc.  579,  92  N. 
Y.  S.  322. 

1005-69  Lownsdale  v.  Co.,  54  Wash. 
542,  103  P.  833. 

1005-71  Wilson  v.  Co.,  153  Fed. 
961,  83  C.  C.  A.  77;  Gallagher  v.  U.  S., 
144  Fed.  87,  75  C.  C.  A.  245  (that  wit- 
ness testified  differently  in  another  case 
before  the  court);  Hancock  v.  Co.,  37 
Tnd,  App.  351,  75'  N.  E.  659;  Edgar  v. 
McDonald  (Tex.  Civ.),  106  S.  W.  1135. 
See  Comstock  v.  Eamsav,  55  Colo.  244, 
133  P.  1107;  Seymour  v.  Berg,  127  111. 
App.  370;  Waterbury  Bk.  r.  Keed,  231 
111.  246,  83  N.  E.  188;  Culver  v.  Co., 
149  Mich.  630,  113  N.  W.  9;  Sawver  v. 
Bk.,  41  Tex.  Civ.  486,  93  S.  W.  151. 
l<>(K5-73  Savage  v.  S.  (Tex.  Cfiv.), 
138  S.  W.  211. 

1006-74  In  re  Ollschlager's  Est.,  50 
Or.  55,  S9  P.  1049. 

1007-76  See  Bk.  of  Eau  Claire  «, 
Reed,  232  111.  238,  83  N.  E.  S20;  Water- 
bury  Bk.  V.  Reed,  231  III.  246,  83  N.  E. 
188. 

1O07-77  McDonald  v.  R.  Co.,  164 
Fed.  1007. 

Mandate  of  supreme  court,  fileil  in  an- 
other court  and  incorjiorated  in  decree 
rendered  in  another  case  by  intermedi- 
ate court,  noticed.  Coram  v.  Davis,  174 
Fed.  664. 

l(>07-78  Hunter  v.  Lissner,  1  Ga. 
Apj).  1,  58  S.  E.  54  (bankruptcy  pro- 
ceedings) ;  Robinson  r.  R.  Co.,  64  W. 
Va.  406,  63  S.  E.  323  (interstate  com- 
merce commission). 

1007-79  See  Southern  P.  R.  Co.  t". 
Lipman,  148  Cal.  480,  83  P.  445. 
l<mS-84  Pevcke  v.  Shinn,  68  Neb. 
343.  347,  94  N.  W.  135;  P.  r.  Pugliese, 
SO  Misc.  75.  140  N.  Y.  S.  849;  Guenther 
r.  S..  137  Wis.  183,  118  N.  W.  640. 
Method  of  entering  judgments,  noticed. 
Wvnn  1-.  McCraney,  156  Ala.  630,  46  S. 
S5'4. 
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lOOS-86  Bohanon  v.  Darden,  7  Ala. 
App.  220,  60  S.  955;  McNish  v.  S.,  47 
Fla.  69,  36  S.  176;  Keaton  v.  Jorndt 
(Mo.),  168  S.  W.  784;  S.  v.  Richardson, 
48  Or.  309,  85  P.  225;  Good  v.  E.  Co. 
(Tex.  Civ.),  166  S.  W.  670.  See  Munn 
V.  Gorden,  87  Kan.  519,  125  P.  7;  Eich- 
ardson  i\  S.,  47  Tex.  Cr.  592,  85  S.  W. 
282.  Comp.  Canal  L.  Co.  V,  Inv.  Co., 
72  Wash.  437,  130  P.  492. 
But  not  that  a  certain  decision  is  basis 
for  the  publication.  Taylor  v.  Pub.  Co. 
(Fla.),  65  S.  3. 

1009-87  Glos  f.  Greiner,  226  111.  546, 
80  N.  E.  1055;  S.  v.  Campbell,  210  Mo. 
203,  109  S.  W.  706  (prosecuting  attor- 
ney) ;  S.  V.  Guglielmo,  46  Or.  250,  79  P. 
577,  80  P.  103. 

1010-95     Contra,   Perry   v.   Bush,   46 
Fla.   242,    35'  S.   225. 
1010-99     Glover   v.   Morris,    122    Ga. 
768,   50   S.    E.    956;    In   re  Barlow,   141 
App.  Div.  640,  127  N.  Y.  S.  542. 
lOlO-l     Brunson  v.   S.    (Ala.),   39   S. 
569;   Wyatt  f.  Arnot,  7  Cal.  App.  221, 
94  P.  86  (election  as  judge  pursuant  to 
governor's    proclamation    to    fill    unex- 
pired term) ;  Perry  V.  Bush,  46  Fla.  242, 
35  S.  225;  S.  v.  Pope,  110  Mo.  App.  520, 
85  S.  W.  633;  Mayes  v.  Palmer,  206  Mo. 
293,  103  S.  W.  1140. 
Death   of  judge. — Gross  v. .  Wood,   117 
Md.  362,  83  A.  337. 

1011-2  P.  V.  Knoblock,  11  Cal.  App. 
333,  104  P.  1012;  Glover  v.  Morris,  122 
Ga.  768,  50  S.  E.  956;  S.  r.  Shea,  28 
Okla.  821,  115  P.  862;  N.  W.  Port 
Huron  Co.  v.  Zickrick,  22  S.  D.  89,  115 
N.  W.  525. 

1011-7  Weber  i).  Powers,  114  111. 
App.  411;  Baker  v.  S.,  9  Okla.  Cr.  62, 
130  P.  820;  Nolan  v.  R.  Co.,  19  Okla. 
'51,  91  P.  1128  (supreme  court  licenses 
all  attorneys  and  therefore  knows  who 
are  licensed). 

1012-10  S.  V.  Kinney,  21  S.  D.  390, 
113  N.  W.  77. 

1012-13     Bloeh    v.     Crumpacker,    44 
Ind.  App.  171,  88  N.  E.  875. 
1012-15     S.  V.  Guglielmo  (deputy  dis- 
trict attorney),  S.  v.  Kinney,  21   S.  D. 
890,  113  N.  W.  77  (clerk). 
1012-16     Missouri,  K.  &  T.  R.  Co.  v. 
Hurdle   (Tex.  Civ.),  142  S.  W.  992. 
Signature    of   officer   unkown    to    law, 
not   noticed.     Eames  v.   Woodson,   120 
La.  1031,  46  S.  13. 

1013-17  See  S.  v.  Campbell,  210  Mo. 
203,  109  S.  W.  706;  S.  v.  Kinney,  21  S. 
D.  390,  113  N.  W.  77. 


1013-20     See   Harper   F.    Co.    v.   Co., 

144  N.  C.  639,  57  S.  E.  458. 
1013-22     Lyman   v.  S.,  90  Ark.  596, 
119  S.  W.  1116. 
1013-23    See   S.    v.   Arthur,   129   la. 

235,  105  N.  W.  422. 

1013-25  Eowe  v.  Spencer,  132  Ga. 
426,  64  S.  E.  468;  Brown  v.  R.  Co.,  76 
N.  J.  L.  795,  71  A.  271  (town  boun- 
daries and  relative  location  of  town) ; 
White  V.  Sohn,  65  W.  Va.  409,  64  S.  E. 
442. 

1013-26  Beaty  v.  Sears,  132  Ga.  516, 
64  S.  E.  321;  S.  r.  Fishel,  140  la.  460, 
118  N.  W.  763;  Atchison,  etc.  R.  Co.  v. 
Paxton,  75  Kan.  197,  88  P.  1082. 
Notice  taken  that  city  in  certain 
county.  Gaddy  v.  Smith  (Tex.  Civ.), 
116  S.  W.  164. 

1014-28  Holtan  v.  Beck,  20  N.  D.  5, 
125  N.  W.  1048;  Gossett  v.  S.,  57  Tex. 
Cr.  43,  123  S.  W.  428.  See  Davis  v.  S., 
134  Wis.  632,  115  N.  W.  150. 
1015-31  S.  V.  Bush,  136  Mo.  App. 
608,  118  S.  W.  670;  Missouri,  etc.  R. 
Co.  r.  Lightfoot,  48  Tex.  Civ.  120,  106 
S.  W.   395. 

1015-32  But  see  Curtis  v.  Sexton^ 
252  Mo.  221,  159  S.  W.  512;  Bartling 
V.  Wait  (Neb.),  148  N.  W.  507. 
1015-34  Barney  v.  S.,  5  Ala.  App. 
302,  57  S.  598;  Howard  v.  S.,  172  Ala. 
402,  55  S.  255;  Anniston  E.  G.  Co.  V. 
Elwell,  144  Ala.  317,  42  S.  45;  Dupree 
V.  S.,  148  Ala.  620,  42  S.  1004;  Bell  v. 
S.,  93  Ark.  600,  125  S.  W.  1020;  Gould 
V.  Mathes,  55  Colo.  384,  135  P.  780; 
Shaw  V.  Martin,  20  Ida.  168,  117  P. 
853;  Volker  v.  S.,  177  Ind.  159,  97  N. 
E.  422;  S.  v.  Meyer,  135  la.  507,  113 
N,  W.  322;  P.  v.  Loris,  131  App.  Div. 
127,  115  N.  Y,  S.  236;  C.  v.  Salawich, 
28  Pa.  Super.  330.  See  S.  v.  R.  Co., 
141  N.  C.  846,  54  S.  E.  294. 
1016-36  Lemuels  f.  S.  (Ark.),  166  S. 
W.  741;  Miller  v.  Miller  (Ind.  App.), 
104  N.  E.  588;  Reed  v.  Ty.,  1  Okla.  Cr. 
481,  98  P.  583.  See  Lowville,  etc.  R. 
Co.  V.  Elliott,  115  App.  Div.  884,  101  N. 
Y.  S.  328. 

1017-37  Boundaries  of  city  in  which 
court  sits,  noticed.  Heno  v.  Fayette 
yilJe,  90  Ark.  292,  119  S.  W.  287. 
1017-39.  Scott  V.  S.,  75  Ark.  142,  86 
S.  W.  1004  (offense  committed  five 
miles  east  of  county  seat,  committed 
within  county) ;  Cleveland,  etc.  R.  Co. 
V.  Miller,  40'  Ind.  App.  165,  81  N,  E. 
517;  Atchison,  etc.  R.  Co.  v.  Paxton, 
75  Kan.  197,  88  P.  1082  (incorporated 
towns);    Scheffler   v.    Hardin,    140    Mo. 


1198 


JUDICIAL  NOTICE 


Vol.  7 


App.  13,  124  S.  W.  569;  St.  Louis,  etc. 
E.  Co.  r.  Williams,  2o  Okla.  662,  107  P 
428.  See  S.  v.  Arthur,  129  la.  23.3,  10.5 
N.  W.  422;  S.  V.  E.  Co.,  141  N.  C.  846, 
54  S.  E.  294. 

That  town  not  on  a  railroad,  noticed 
(Green  v.  Co.,  150  Ala.  112,  43  S.  216); 
also  that  towns  are  points  on  a  railroail 
between  other  towns.  Lowville  R.  Co. 
f.  Elliott,  115  App.  Div.  884,  101  N.  Y. 
S.  328. 

1018-40  That  a  certain  township 
contains  a  city  of  more  than  50,000 
population  has  been  .iudicially  noticed. 
Henderson  v.  McGruder,  49  Ind.  App. 
682,  98   N.  E.  137. 

1018-42  Dupree  v.  S.,  148  Ala.  620, 
42  S.  100"4;  Heno  v.  Favetteville,  90 
Ark.  292,  119  S.  W.  287;  S.  v.  Arthur, 
129  la.  235,  105  N.  W.  422. 
lOlS-43  Fletcher  v.  Hickman,  165 
Fed.  403,  91  C.  C.  A.  353;  Barney  v. 
S.,  5  Ala.  App.  302,  57  .S.  598;  McKen- 
zie  I'.  Newton,  89  Ark.  564,  117  S.  W. 
553  (natural  boundaries);  Gibson  v. 
Austin,  23  Colo.  App.  220,  128  P.  859; 
Miller  v.  Miller  (Ind.  App.),  104  N.  E. 
588;  S.  r.  Dollar,  88  Kan.  346,  128  P. 
305;  Skillman  v.  Clardy  (Mo.),  165  S. 
W.  1050;  Curtis  r.  Sexton,  252  Mo.  221, 
159  S.  W.  512;  S.  r.  Cummings,  248  Mo. 
509,  154  S.  W.  725;  Johnson  r.  R.  Co., 
104  Mo.  App.  588,  78  S.  W.  275  (towns 
are  suburbs  and  part  of  a  city  although 
one  of  them  is  across  state  line) ;  S.  v. 
Booth.  46  Mont.  334,  127  P.  1017;  S.  v. 
Wildwood  (N.  J.),  84  A.  274;  P.  v. 
Bradlev,  207  N.  Y.  592,  101  N.  E.  766; 
Harper  F.  Co.  v.  Co.,  144  N.  C.  639,  57 
S.  E.  458  (see  supra.  933-40).  See  Low- 
ville R.  Co.  r.  Elliott,  115  App.  Div. 
884,  101  N.  Y.  S.  328. 
Means  of  communication,  public  im- 
provements and  existence  of  daily  press 
of  general  local  circulation,  noticed. 
Fletcher  r.  Hickman,  165  Fed.  403,  91 
C.  C.   A.  353. 

lOlS-44  Boundaries  of  municipali- 
ties, noticed.  Guarreno  V.  S.,  157  Ala. 
17,  48  S.  65. 

1018-46  Anderson  r.  Ocala  (Fla.), 
64  S.  775;  Kolman  r.  S.,  124  Ga.  63,  52 
S.  E.  82;  P.  r.  Wilkerson.  162  111.  App. 
76;  Topeka  v.  Cook,  72  Kan.  595,  84 
P.  376  (whether  streets  in  or  out  of 
eitv  boundaries);  S.  v.  Schneiders 
(Mo.),  168  S.  W.  604;  Woodson  r.  R. 
Co..  224  Mo.  685,  123  S.  W.  820.  Cnnfra, 
Pacific  P.  Co.  r.  Verso.  12  Cal.  App. 
362.  107  P.  590  (streets,  their  bound- 
aries and  relation  to  each  other).    See 


Ingersoll  v.  Davis,  14  Wyo.  120,  82  P. 
867.  But  see  In  re  New  York,  48  Misc. 
602,  96  N.  Y.  S.  554. 
1019-49  S.  V.  Rogers,  31  Mont.  1,  77 
P.  293.  See  In  re  Comr.,  64  Misc.  620, 
120   N.  Y.  S.  580. 

Existence  and  use  of  streets  in  city, 
noticed.  Bailliere  i:  Co.,  150  N.  C.  627, 
64  S.  E.  754. 

1019-50  Foster  v.  R.  Co.,  158  HI. 
App.  478. 

1019-51  S.  V.  P.  Co.,  119  Minn.  225, 
137  N.  W.  1104;  Gruber  v.  R.  Co..  53 
Misc.  322,  103  N.  Y.  S.  216  (appellate 
court  in  New  York  City  may  notice  lo- 
cation and  direction  of  its  streets  and 
avenues).  See  Chicago  v.  Kubler,  133 
111.  App.  520. 

1020-56     Nichols      v.      Ansonia,      81 
Conn.  229,  70  A.  636;  S.  v.  P.  Co.,  119 
Minn.  225,  137  N.  W.  1104. 
1020-57     That  a  park  is  within  lim- 
its of  a  citv,  not  noticed.     Edwards  v. 
City,  124  Ga.  78,  52  S.  E.  297. 
"The  complaint  describes  the  land  by 
metes  and  l)oun(ls,  as  containing  63  7-20 
acres,   more   or  less,   and   avers  that   it 
is   within    the    corporate   limits    of    the 
town   of   Windfall    Cit.y,   but   it   is   not 
alleged  that  it  forms  any  boundary  line 
of  the  to'vyn,  and  we  cannot  judicially 
know,  and  do  not  know  as  a  fact,  that 
it    does."      Town    of   Windfall    City    v. 
S.,  174  Ind.  311,  92  N.  E.  57, 
1020-58     S.    r.    Rogers,    31    Mont.    1 
77  P.  293. 

Location  of  schoolhouse,  noticed.  Jef- 
fries V.  Board,  135  Ky.  488,  122  S.  W. 
813 

1020-59  Badgett  r.  S.,  157  Ala.  20, 
48  S.  .54;  Stoner  r.  Los  Angeles,  S  Cal. 
App.  607.  97  P.  692;  C.  r.  Co..  30  Kv 
L.  R.  1235,  100  S.  W.  871;  Bode  r.  S, 
SO  Neb.  74,  113  N.  W.  996;  Board  r. 
Buckly,  82  S.  C.  352,  64  S.  E.  163  (and 
of  repeal  of  charter);  Atherton  r.  .Tunc- 
tion,  83  Vt.  218,  74  A.  1118.  Contra, 
Paris  r.  Tucker  (Tex.),  104  S.  W.  1046. 
Where  made  a  public  act  charter,  no- 
ticed. Austin  r.  Forbis.  99  Tex.  234, 
89  S.  W.  40,-. 

1021-60  fitv  of  Columbiana  r.  Kel- 
ley  &  Co..  172  Ala.  336.  .55  S.  526;  Darbv 
r.  Citv,  173  Ala.  709,  .55  S.  8S9;  Bessemer 
r.  Carrol],  154  Ala.  506,  45  S.  419;  S.  r. 
Matthews,  15.^  Ala.  646.  45  S.  307;  Frost 
r.  Clements,  153  Ala.  654.  45  S.  203; 
Denver  Citv  T.  Co.  r.  Carson,  21  Colo. 
App.  604.  123  P.  6«?0:  Miami  r.  Co..  57 
FlA.  366.  49  S.  55;  Seaboard  A.  L.  Rv. 
r.  Peeples.  12  Ga.  App.  154.   77  S.  E. 
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12;  Mound  City  v.  Mason,  262  111.  392, 
104  N.  E.  685  (corporate  existence) ; 
White  V.  Moorhead,  120  Minn.  1,  138  N. 
W.  939;  Jennings  Hts.,  etc.  Co.  v.  St. 
Louis  (Mo.),  165  S.  W.  741;  Chase- 
Hibbard  M.  Co.  v.  City,  207  N.  Y.  460, 
101  N.  E.  158;  Mosher  v.  Elmira,  83 
Misc.  328,  145  N.  Y.  S.  964;  Stone  v. 
Auerbach,  183  App.  Div.  75,  117  N.  Y. 
S.  734;  S.  r.  Thompson,  21  N.  D.  426, 
131  N.  W.  231;  Naylor  v.  McColloch,  54 
Or.  305,  103  P.  68;  Bluitt  r.  S.,  56  Tex. 
Cr.  525,  121  S.  W.  168;  City  of  Paris 
V.  Bray  (Tex.  Civ.),  142  S.  W.  927; 
Satterfield  v.  C,  105  Va.  867,  52  S.  E. 
979  (especially  where  jurisdiction  of 
mayor's  court  exceeds  city  limits);  S. 
V.  Tausick,  64  Wash.  69,  116  P.  651. 
1022-61  But  see  S.  v.  Eicksecker, 
73  Kan.  495,  85  P.  547;  Brownsville  v. 
Arbuckle,  30  Ky.  L.  E.  414,  99  S.  W. 
239;  Agnew  v.  City,  79  Neb.  603,  113  N. 
W.  236. 

1022-62  Welsh  v.  Shumway,  232  111. 
54,  83  N.  E.  549. 

Illinois  statute  does  not  require  notice 
to  be  taken  of  territory  in  village.  P. 
V.  Pederson,  220  111.  554,  77  N.  E.  251. 
1023-65  Clark  v.  City,  160  Cal.  30, 
116  P.  722. 

1023-67  Class  to  which  city  belongs, 
if  dependent  upon  population,  need  not 
be  proved.  Olmstead  r.  Eed  Cloud,  86 
Neb.  528,  125  N.  W.  1101. 
1023-68  Clayton  v.  Martin,  7  Ala. 
App.  190,  60  S.  963;  Padgett  v.  S.,  157 
Ala.  20,  46  S.  54;  City  of  Malvern  v. 
Cooper,  108  Ark.  24,  156  S.  W.  845; 
Drifoos  V.  Jonesboro,  107  Ark.  99,  154  S. 
W.  196;  Gardner  v.  S.,  80  Ark.  264,  97 
S.  W.  48;  Metteer  t\  Smith,  156  Cal. 
572,  105  P.  735;  May  v.  Craig,  13  Cal. 
App.  368,  109  P.  842;  Gault  v.  City 
(Colo.),  142  P.  171;  Wolfe  v.  Abbott, 
54  Colo.  531,  131  P.  386;  Coors  v. 
Brock,  22  Colo.  App.  470,  125  P.  599; 
Hill  V.  City,  125  Ga.  697,  54  S.  E.  354 
(neither  supreme  court  nor  any  other 
than  a  municipal  court  can  notice  ordi- 
nances) ;  Chicago  v.  Miller,  146  111.  App. 
530;  Cordatos  v.  Chicago,  129  111.  App. 
471;  P.  V.  Co.,  233  111.  290,  84  N.  E. 
230;  Sullivan  t\  Darratt,  83  Kan.  799, 
109  P.  777;  Eudison  v.  Glover,  131  La. 
381,  59  S.  817;  S.  v.  Mayor,  etc.,  130 
La.  195,  57  S.  798;  Burke  v.  Tricalli, 
124  La.  774,  50  S.  710;  Thomas  v.  S.,  101 
Miss.  74,  57  S.  364;  Peterson  v.  United 
Eys.  (Mo.  App."),  168  S.  W.  254;  Citv 
of  St.  Louis  V.  Young,  235  Mo.  44,  138 
S.  W.  5;  City  of  St.  Louis  v.  Bingold, 


235  Mo.  472,  139  S.  W.  186;  City  of  St. 
Louis  V.  Johnson,  235  Mo.  478,  139  S. 
W.  188;  City  of  St.  Louis  v.  Ameln,  235 
Mo.  669,  139  S.  W.  429;  City  of  St. 
Louis  V.  Meyer,  235  Mo.  699,  139  S.  W. 
438;  Canton  v.  Madden,  120  Mo.  App. 
404,  96  S.  W.  699;  St.  Louis  v.  Leissing, 
190  Mo.  464,  89  S.  W.  611;  P.  v.  Bell, 
148  N.  Y.  S.  753;  Berry  v.  Sup.  Co., 
163  App.  Div.  21,  148  N.  Y.  S.  67;  New 
York  r.  Co.,  104  App.  Div.  223,  93  N. 
Y.  S.  937;  Grimmer  v.  Tenement  House 
Pept.,  205  N.  Y.  549,  98  N.  E.  332;  Col- 
lender  V.  Eeardon,  121  N.  Y.  S.  531; 
P.  V.  Ahearn,  109  N.  Y.  S.  249;  Cun- 
ningham V.  City,  27  Okla.  858,  113  P. 
919;  Edwards  v.  Perrette,  35  Pa.  C.  C. 
269;  Norfolk  &  P.  T.  Co.  v.  Forrest, 
109  Va.  658,  64  S.  E.  1034;  S.  v.  Koch, 
138  Wis.  27,  119  N.  W.  839. 
And  so  of  federal  courts. — ^Eobinson  v. 
T.  Co.,  164  Fed.  174,  90  C.  C.  A.  160. 
1024-69  Weiss  v.  Comrs.,  152  Ky. 
552,  153  S.  W.  967;  Minnesota  v.  Mar- 
tin (Minn.),  145  N.  W.  383. 
1025-70  P.  V.  Tillman,  139  App.  Div. 
572,  124  N.  Y.  S.  44,  rev.  118  N.  Y.  S. 
442,  af.  201  N.  Y.  585,  95  N.  E.  1136. 
1025-72  Hill  V.  .City,  125  6a.  697,  54 
S.  E.  354;  City  of  Chicago  v.  Baker,  157 
111.  App.  130;  Houren  v.  E.  Co.,  236  111. 
620,  86  N.  E.  611;  S.  v.  Fulco  (La.), 
65  S.  239;  S.  v.  Gulla  (La.),  65  S.  240; 
Steiner  v.  S.,  78  Neb.  147,  110  N.  W. 
723;  Byer  v.  Harris,  77  N.  J.  L.  304,  72 
A.  136;  Galen  Hall  Co.  v.  City,  76  N. 
J.  L.  20,  68  A.  1092.  See  also  Buffalo 
V.  Stevenson,  129  N.  Y.  S.  125. 
And  so  "in  an  action  brought  in  such 
courts  to  enforce  an  ordinance,  such  or- 
dinance need  neither  be  pleaded  nor 
proven."  City  of  Milbank  v.  Cronlok- 
ken,  29  S.  D.  46,  135  N.  W.  711. 
1025-73  Hill  V.  City,  125  Ga.  697, 
54  S.  E.  354  (on  certiorari) ;  Canton  v. 
Madden,  120  Mo.  App.  404,  96  S.  W. 
699;  Sachs  v.  Lyons,  53  Misc.  640,  103 
N.  Y.  S.  149. 

Contra,  Galen  Hall  Co.  t\  City,  76  N.  J, 
L.  20,  68  A.  1092. 

On  trial  de  novo  appellate  court  must 
notice  all  matters  which  trial  court 
compelled  to  notice,  but  on  appeal  to 
a  still  higher  court  where  no  trial  de 
novo  is  had  a  different  rule  prevails 
and  ordinances  must  be  embodied  in 
the  record.  Steiner  v.  S.,  78  Neb.  147, 
no  N.  W.  723;  dist.  Foley  v.  S.,  42  Neb. 
233,  60  N.  W.  574. 
1026-76    Kempton  Lodge  v.  Mozingo 
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(Ind.),  103  X.  E.  411;   Elkhart  v.  Tur- 
ner, 170  Ind.  455,  84  N.  E.  S12. 
1026-79     Seals    of    private    corpora- 
tions, not  noticed.     Grilling  v.  Winfield, 
53  Fla.  5S9,  43  S.  W.  687. 
Location  of  principal  office  of  domestic 
corporation,  noticed.     Wallace  V.  Co.,  7 
Ga.  A  pp.  565,  67  S.  E.  694. 
Authority  by  which  corporation  can  ac- 
quire rights  in  bed,  banks  or  water  of 
river,    noticed.      S.    f.    Co.,   52   Or.    502, 
95   P.   722. 

Wealth  of  corporation,  not  noticed.     S. 
r.   Clements,   37    Mont.   314,   96   P.   498, 
37  Mont    96,  95  P.  845. 
1036-80     Wycoff  v.  Co.,  146  Mo.  App. 
554.  125  S.  W.  550. 

1037-81  King  Land,  etc.  Co.  v. 
Bowen,  7  Ala.  App.  462,  61  S.  22;  P. 
f.  Wirsching,  239  111.  522,  88  N.  E.  169 
(prosecution  for  keejung  gaming  place). 
Method  by  which  title  to  land  acquired, 
noticed.  S.  v.  Co.,  52  Or.  502,  95  P. 
722. 

Existence  of  class  of  corporations  un- 
der local  laws,  noticed.  Ingle  v.  Co., 
89  Ark.  378,  117  S.  W.  241. 
1027-83  Atlanta,  etc.  R.  Co.  v.  R. 
Co.,  124  Ga.  125,  52  S.  E.  320  (charter 
of  railroad  of  record  in  office  of  secre- 
tary of  state) ;  McArdle  v.  R.  Co.,  141 
111.  App.  59;  Louisville,  etc.  R.  Co.  v. 
C,  154  Kv.  293,  157  S.  W.  369;  C.  v. 
R.  Co.,  31 'Ky.  L.  R.  859,  104  S.  W.  290 
(incorporating  railway  companies) ;  Chi- 
cago, etc.  R.  Co.  V.  Liebel,  27  Kv.  L.  R. 
716,  86  S.  W.  549  (same);  Madison- 
ville,  etc.  Co.  r.  C,  140  Kv.  255,  130 
S.  W.  1084;  American  S.  &  W,  Co.  v. 
Pearae,  194  Mass.  596,  SO  N.  E.  623. 
When  created  by  public  act,  existence 
of  corporations,  noticed.  S.  r.  Bris- 
coe, 6  Penne.  (Del.)  401,  67  A.  154. 
1027-84  See  Fuller  v.  Co.,  16  Haw, 
1,  railroad. 

1028-85  Notice  taken  of  legal  effect 
of  consolidation  of  domestic  cori)ora- 
tions,  but  not  of  foreign.  Jackson  C. 
T.  Co  V.  Judge,  155  Mich.  522,  119  N. 
W.  915. 

1029-86  Matter  of  Dunn,  212  U.  S. 
;?74;  IloflPelfinger  V.  R.  Co.,  140  Fed.  75. 
1029-87  See  Northern  P.  R.  Co.  v. 
Wadokomper.  70  Wash.  392,  126  P.  909. 
1039-90  Mobile  L.  &  R.  Co.  r.  Mac- 
kay.  158  Ala.  51,  48  S.  509,  existence 
of  another  corporation  with  similar 
name,  not  noticed. 

1029-91  Quantity  of  land  in  a 
league,  known.  Lonv  v.  Shelton  (Tex. 
Civ.),   126   S.   W.   40.' 


Location  of  boundary  lines  of  land  in- 
cluded within  portion  sold  at  sheriff's 
sale,  not  noticed.  Hill  v.  Barner,  8 
Cal.  App.  58,  96  P.  111. 
1030-95  See  S.  v.  Co.,  52  Or.  502, 
95  P.  722. 

1030-96  Black  v.  R.  Co.,  237  111.  500, 
86  N.  E.  1065. 

1030-1  Greene  f.  Boaz,  157  Ala.  68, 
47  S.  255. 

1031-5  United  States  Wood.  P.  Co. 
f,  Sundmaker,  186  Fed.  678,  110  C,  C. 
A.  224;  Merritt  v.  County,  3  Cal.  App. 
168,  84  P,  675;  Hall  v.  Co.,  56  Fla.  324, 
47  S.  609.  See  S.  v.  Board,  34  Mont 
426,  87  P.  450. 

1031-6  Merritt  v.  County,  3  Cal. 
App.  168,  84  P.  675. 
1031-7  Line  v.  Line,  119  Md.  403, 
86  A.  1032;  Butts  r.  Butts,  63  Or.  150, 
125  P.  313.  127  P.  25. 
1031-9  Baker  r.  Co.,  146  Fed.  744, 
77  C.  C.  A.  234;  John  II  Est.  v.  Judd, 
13  Haw.  319.  325;  Line  r.  Line,  119  Md. 
403,  86  A.  1032. 

Standard  medical  works  admissible  to 
aid  court's  memory  and  understanding 
of  medical  terms.'  S.  v.  Wilhite,  132 
la.  226,  109  S.  W.  730. 
1033-21  But  see  S.  f.  Board,  34 
Mont.  426,  87  P,  450. 
1033-22  Clement  i\  Graham,  78  Vt. 
290,  63  A.  146;  Page  r.  McClure,  79 
Vt.  83,  64  A.  451;  Satterfield  r.  C,  105 
Va.  867,  52  S.  E.  979;  O'Brien  L.  Co. 
r.  Wilkinson,  123  Wis.  272,  101  N.  W. 
1050  (usage).  See  Goodman  v.  P,,  228 
111.  154,  81  N.  E.  830, 
1034-23  Sun  Ins.  Off.  v.  Mill,  72 
Kan.  41,  82  P.  513;  Line  v.  Line,  119 
Md.  403,  86  A.  1032;  Tavlor  r.  Lodge, 
101  Minn.  72,  111  N.  W.  919  (where  uni- 
versal custom  of  requiring  signed  ap- 
plication before  issuance  of  life  insur- 
ance policy  is  noticed,  evidence  appli- 
cation was  signed,  unnecessarv) ;  Bol- 
ton V.  Ovitt.  SO  Vt.  362,  67  A.  SSI.  See 
Goodman  v.  P.,  228  111.  154,  81  N.  E. 
830. 

1034-25  S].iking  v.  R.  Co.,  33  Utah 
313,  93  P.  S3S.  See  Hoagland  v.  Can- 
field,  160  Fed.  146. 

1034-27  Ex  parte  Lair,  177  Fed.  789; 
Movnihan  v.  Ilolvoke,  193  Mass.  26,  78 
N.  E.  742;  C.  V.  Root,  15  Pa.  Dist.  441. 
But  see  S.  r.  Norcross,  132  Wis.  534, 
112  N.  W.  40. 

1035-29  Cox  V.  Board,  161  Ala.  639, 
49    S.   814;    Kansas   City   S.   R.   Co.   v. 
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S.,  90  Ark.  343,  119  S.  W.  288;  C.  V. 
Eoot,  15  Pa.  Dist.  441;  Eobinson  v. 
Morris,  30  R.  I.  132,  73  A.  611. 
1035-30  But  see  Wabash  R.  Co.  V. 
Campbell,  219  111.  312,  76  N.  E.  346. 
1036-34  Timson  v.  Co.,  220  Mo.  580, 
119  S.  W.  565. 


KIDNAPING 

Burden  of  proving  consent,  3-6. 
1-3  S.  V.  Leuth,  128  la.  189,  103  N. 
W.  345,  proof  of  detaining  person  for 
ransom  shows  intent.  But  S.  v.  Hol- 
land, 120  La.  429,  45  S.  380,  holds  in- 
tent immaterial  (statute). 
Harboring  runaway  child  no  kidnaping. 
Soper  V.  Crutcher,  29  Ky.  L.  R.  1080, 
96  S.  W.  907. 

2-4  S.  V.  Leuth,  128  la.  189,  103  N.  W. 
345;  S.  v.  Altemus,  76  Kan.  718,  92  P. 
594;  S.  V.  Harrison,  145  N.  C.  408,  59 
S.  E.  867;  Nunez  v.  S.  (Tex.  Cr.),  156  S. 
W.  933. 

Acts  and  declarations  of  accused's  co- 
conspirators admissible.  P.  v.  Micelli, 
156  App.  Div.  756,  142  N.  Y.  S.  102. 
Evidence  of  her  general  appearance! 
and  condition  on  return  is  admissible, 
but  an}'  evidence  of  physician 's  examin- 
ation and  circumstances  tending  to 
prove  rape  is  inadmissible.  P.  v.  Har- 
rison, 261  111.  517,  104  N.  E.  259. 
2-6  Burden  of  proving  consent  of  cus- 
todian on  defendant.  S.  v.  Burnett, 
142  N.  C.  577,  55  S.  E.  72. 
3-9  Under  Idaho  statutes  mother  has 
equal  right  with  father  to  custody  of 
child,  and  one  cannot  be  convicted  of 
kidnaping  who,  the  father  being  out  of 
the  state,  takes  the  child  in  company 
with  its  mother,  going  of  her  own  free 
will,  out  of  the  state.  S.  v.  Beslin,  19 
Ida.  185,  112  P.  1053. 
3-10  S.  V.  Sager,  99  Minn.  54,  108 
N.  W.  812. 

4-12  Arrington  V.  S.,  3  Ga.  App.  30, 
59  S.  E.  207;  S.  v.  Rivers,  84  Vt.  154, 
78  A.  786. 


KNOWLEDGE 

6-1  Fowler  v.  Crouse,  175  Fed.  646, 
99  C.  C.  A.  200;  Chicago,  etc.  R.  Co. 
<7.  Bk.,  174  Fed.  923,  98  C.  C.  A.  .535; 
Tedescki  v.  Burger,  162  Ala.  534,  50 
S.  150;  Hughes  v.  Co.,  13  Ariz.  52,  108 
P.  231;  Arkansas  &  L.  R.  Co.  r.  Sain, 
90  Ark.  278,  119  S.  W.  659;  Powers 
V.  Perry,  12  Cal.  App.  77,  106  P.  595;  I 


S.  V.  Anderson,  1  Boyce  (Del.)  135,  71 
A.  1097;  S.  V.  Hartnett,  7  Penne.  (Del.) 
204,  74  A.  82;  Warner  v.  Warner,  235 
111.  448,  85  N.  E.  630;  Ross  v.  R.  Co., 
243  111.  440,  90  N.  E.  701;  Sanitary  C. 
Co.  V.  Lindley  (Ind.  App.),  105  N.  E. 
585;  Day's  Com.  v.  Bk.  (Ky.),  116  S. 
W.  259;  Parrish  v.  C,  136  Ky.  77,  123  S. 
W.  339;  P.  V.  Jefferson,  161  Mich.  621, 
126  N.  W.  829;  Stewart  v.  S.,  95  Miss. 
627,  49  S.  615;  Ray  Co.  S.  Bk.  v.  Hut- 
ton,  224  Mo.  42,  123  S.  W.  47;  RamsaJ 
f.  Miller,  135  App.  Div.  503,  120  N.  Y. 
S.  523;  Liland  v.  Tweto,  19  N.  D.  551, 
125  N.  W.  10^2;  Posey  i:  Nat.  Bk.,  243 
Pa.  508,  90  A.  3G3;  Lone  Star  B.  Co.  v. 
Solcher  (Tex.  Civ.),  126  S.  W.  26;  El 
Paso,  etc.  R.  Co.  v.  Welter  (Tex.  Civ.), 
125  S.  W.  45;  Lightfoot  v.  Horst  (Tex. 
Civ.),  122  S.  W.  606;  Lewis  v.  R.  Co., 
57  Tex.  Civ.  585,  122  S.  W.  605;  Louis- 
iana &  T.  L.  Co.  V.  Dupuy,  52  Tex.  Civ. 
46,  113  S.  W.  973;  Carter  f.  Thorp,  114 
Va.  348,  76  S.  E.  950;  Crane's,  etc.  Ca 
V.  Co.,  108  Va.  862,  62  S.  E.  954. 
Time  knowledge  acquired  must  be 
shown  by  party  alleging  action  brought 
within  limit  fixed  after  knowledge  of 
right  obtained.  Antrim  L.  Co.  v.  Bo- 
linger,  121  La.  306,  46  S.  337;  Citi- 
zens' Bk.  V.  Jeansonne,  120  La.  393, 
45  S.  367. 

Time  knowledge  of  misconduct  of  jury 
obtained  must  be  shown  by  party  claim- 
ing advantage.  S.  v.  Jefferson,  125  La. 
296,  51  S.  203. 

Burden  on  person  claiming  under  unre- 
corded deed  to  show  notice.  Sheldon 
r.  Powell,  31  Mont.  249,  78  P.  491.  On 
carrier  to  show  knowledge  of  shipper 
of  restrictive  provision  of  contract 
signed.  Chicago,  etc.  R.  Co.  v.  Igo,  130 
111.  App.  373;  Cleveland,  etc.  R.  Co.  v. 
Shoot,  130  111.  App.  139. 
7-2  McElvain  ?;.  Hardesty,  169  Fed. 
31,  94  C.  C.  A.  399;  Miller  v.  Ash,  156 
Cal.  544,  105  P.  600;  Rubio  Canon  L. 
&  W.  Assn.  V.  Everett,  154  Cal.  29,  96 
P.  811;  Tibbetts  v.  Terrill,  44  Colo.  94, 
96  P.  978;  Conger  v.  R.  Co.,  31  App. 
Cas.  (D.  C.)  139;  Monahan  v.  Co.,  4  Ga. 
App.  680,  62  S.  E.  127;  Coe  v.  Sloan, 
16  Ida.  49,  100  P.  354;  McCormick  v. 
Co.,  142  111.  App.  1.59;  Colbert  v.  Rines, 
231  111.  401,  83  N.  E.  274;  Parrish 
V.  C,  136  Ky.  77,  123  S.  W.  339;  Manuel 
i:  Mayor,  111  Md.  196,  73  A.  705;  S.  r. 
Salmon,  216  Mo.  466,  115  S.  W.  1106; 
Perrin  r.  Co.,  78  N.  J.  L.  515,  74  A.  462 
(individual  preparing  writing  in  per- 
son or  by  agent  deemed  to  know  con- 
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tents);  Osterhoudt  f.  Co.,  136  App.  Div. 
123,  120  N.  Y.  S.  641;  Republic  L.  Ins. 
Co.  V.  Co.,  130  App.  Div.  618,  115  N.  Y. 
S.  503;  Kirby  v.  Montgomery,  197  N. 
Y.  27,  90  N.  E.  52;  Leggett  V.  E.  Co., 
152  N.  C.  110,  67  S.  E.  249  (presump- 
tion conclusive  against  railroad's  know- 
ledge of  condition  of  tracks  in  favor 
of  employe) ;  Rush  v.  Co.,  51  Or.  519, 
95  P.  193;  West  Lumb.  Co.  v.  Chessher 
(Tex.  Civ.),  146  S.  W.  976;  Watson  v. 
Vansickle  (Tex.  Civ.),  114  S.  W.  1160; 
Rollo  ?;.  Nelson,  34  Utah  116.  96  P.  263; 
Gav  r.  Ins.  Co.,  37  Utah  280,  107  P. 
237  (knowledge  of  legal  acts  of  direc- 
tors bv  minority  of  board);  ^Fanning 
V.  Foster,  49  Wash.  541,  96  P.  233. 
See  New  York,  etc.  Co.  f.  Dist.,  33  App. 
Cas.  (D.  C.)  377. 

An  administrator  will  be  presumed  to 
know  an  act  which  his  offir-ial  duty  re- 
quired him  to  know.  O'Hanlon  r.  Min. 
Co.,  48  Mont.  65,  135  P.  913. 
"These  truisms  are  more  often  invoked 
in  negligence  cases  against  a  plaintiff, 
but  where  the  boot  is  on  the  other  foot 
and  defendant  is  charged  with  a  duty 
to  use  due  care,  as  here,  they  fill  a  very 
useful  office  in  determining  the  scope 
and  discerning  the  elements  of  defend- 
ant's dutv."  Butcher  v.  R.  Co.,  241 
Mo.  137,  145  S.  W.  63. 
A  corporation  mailing  newspaper  con- 
taining uniaailablo  matter  chargeable 
with  knowledge  thereof.  U.  S.  v.  Co., 
159   Fed.   296. 

Grantor  presumed  to  know  contents  of 
deed.  Kaaihue  V.  Crabbe,  3  Haw.  768. 
Not  presumed  that,  because  one  owner 
of  option  showed  contract  to  another, 
he  also  exhibited  other  papers  relating 
to  the  subject-matter  of  the  contract 
to  him.  Varlev  D.  M.  Co.  v.  Ostheiraer, 
159  Fed.  655,  86  C.  C.  A.  523. 
7-3  P.  V.  Jefferson,  161  Mich.  621, 
126  N.  W.  829. 

The  deceased  is  presumed,  in  the  ab- 
sence of  any  showing  to  the  contrary, 
to  have  been  familiar  with  the  law 
of  gravitation,  and  to  have  known  that 
any  material  which  was  loose  or  might 
become  so  in  the  roof  of  the  air  course 
would  fall  toward  the  earth.  Michael- 
son  v.  Sergeant  Bhiflfs  &  Sioux  Citv 
Brick  Co.,  94  Iowa  72.5,  62  N.  W.  15." 
Sidwell  V.  Co.,  154  la.  475,  135  N.  W. 
59. 

7-4    Walker  v.  Chessman,  75  N.  H.  20, 
70  A.  248. 
Evidence  of  a  bill  in  equity  brought  by 


defendant   is  admissible.     Bean   r.   At- 
kins  (Vt.),  89  A.  643. 
7-5     Hogg  V.  Shield,   114  Va.   403,   76 
S.   E.   934. 

Sureties  of  executor  within  rule  though 
not  parties.  Tucker  v.  Stewart,  147  la. 
294,  126  N.  W.  183. 
Purchaser  at  sale  under  order  of  court 
ig  presumed  to  have  had  knowledge  of 
the  proceedings.  In  re  Flvnn,  171  Mich. 
136,  137  N.  W.  113,  cit.  In  re  Axtell,  95 
Mich.  244,  54  N.  W.  889. 
8-7  Joslvn  V.  Co.,  177  Fed.  863,  101 
C.  C.  A.  77. 

Knowledge  of  vendee  not  imputable  to 
co-vendee  unless  relationship  of  part- 
ners or  principal  and  agent  shown.  Var- 
lev D.  M.  Co.  V.  Ostheimer,  159  Fed. 
655,  86  C.  C.  A.  523. 
8-8  Merchants'  G.  Co.  v.  Co.,  89  Ark. 
591,  117  S.  W.  767. 

Non-resident  business  man  presumed  to 
know  local  customs.  Gould  v.  Co.,  147 
Ala.  629,  41  S.  675.  See  Bacon  v. 
Blessine,  122  Ga.  369,  50  S.  E.  139. 
8-9  Exchange  Nat.  Bk.  r.  Little 
(Ark.),  164  S.  W.  731;  Bacon  v.  Bless- 
ing, supra;  Ellis  v.  S.,  58  Tex.  Cr.  319, 
125  S.  W.  892;  Consolidated  S.  &  R. 
Co.  r.  Gonzales,  50  Tex.  Civ.  79,  109 
S.  W.  946;  Bowles  v.  Rice,  107  Ya.  51, 
57  S.  E.  575. 

8-10  Steidtmann  v.  Lay,  234  HI.  84, 
84  N.  E.  640.  See  Ross  v.  Northrup, 
156  Wis.  327,  144  N.  W.  1124. 
9-12  Custom  of  local  banks  binding 
on  parties  dealing  with  such  bank, 
whether  aware  of  existence  or  not.  San 
Francisco  Nat.  Bk.  i\  Bk.,  5  Cal.  App. 
408,  90  P.  558.  See  Plover  S.  Bk.  v. 
Moodie,  135  la.  685,  110  N.  W.  29,  pre- 
sentment of  checks. 
9-13  See  Central  Kentuckr  T.  Co.  v. 
Chapman  (Ky.),  124  S.  W.  S30  (knowl- 
edge of  custom  of  passengers  to  alight 
from  street  car  at  a  place);  Farris  v. 
R.  Co.,  151  N.  C.  4S3.  66  S.  E.  457. 
9-14  Crawford  r.  Co..  215  Mo.  394, 
114  S.  W.  1057.  But  see  Citizens'  Bk. 
r.  Chambers,  129  la.  414,  105  N.  W. 
692. 

Profession.— S.  v.  Rcilly,  25  N.  D.  339, 
^A\    X.   W.   720. 

1()-16  Smith  V.  Bloom  (Ta.),  141  N. 
W.  22. 

10-17  Customs  of  parties  shown. 
Smith  r.  Bk.,  147  Mo.  App.  461,  126 
S.  W.  Sin. 

Testimony  of  fact  presumed  based  on 
knowledge.  Shaw  r.  Jones,  133  Ga. 
446,  66  S.  E.  240. 
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Presumption  of  knowledge  of  terms  of 
in.iarance  policies  not  strong  as  applied 
to  insured.  Eaulet  V.  Ins.  Co.,  157  Cal. 
213,  107  P.  292. 

K-iowledge  of  contents  of  papers  signed 
not  conclusively  presumed.  McKittrick 
v.  Co.,  84  S.  C.  275,  66  S.  E.  289. 
IP-IS  Southern  E.  Co.  v.  Cleveland, 
163  Ala.  470,  50  S.  122;  Newman  v.  L. 
Assn.,  14  Ariz.  354,  128  P.  53;  Para- 
gonld  r.  Lawson,  88  Ark.  478,  115  S.  W. 
37!<;  First  Nat.  Bk.  V.  Whisenhunt,  94 
Ark.  583,  127  S.  W.  968  (powers  of 
school  officers);  Loud  v.  Collins,  12  Cal. 
App.  786,  108  P.  880;  Wyatt  v.  Burdette, 
43  Colo.  208,  95  P.  336;  Saxton  v. 
Perry,  47  Colo.  263,  107  P.  281;  In  re 
Elbert  (Del.),  88  A.  608;  Eobinson  v. 
Yetter,  143  111.  App.  172;  Am.  &  S.  G. 
Co.  r.  Spencer  (Ind.  App.),  103  N.  E. 
426;  Brunaugh  v.  S.,  173  Ind.  483,  90 
N.  E.  1019;  Holts-claw  v.  S.,  46  Ind. 
App.  238,  92  N.  E.  121;  Newman  v. 
Flowers,  134  Ky.  557,  121  S.  W.  652; 
Moulton  V.  Scully  (Me.),  89  A.  944 
(sheriffs);  Garrett  t:  Wiltse,  252  Mo. 
699,  161  S.  W.  694;  Peters  v.  St.  Louis, 
226  Mo.  62,  125  S.  W.  1134  (powers  of 
citv) ;  State  Bk.  v.  Forsyth,  41  Mont. 
249,  108  P.  914;  Lawrence  v.  Toothaker, 
75  N.  H.  148,  71  A.  534;  P.  f.  Cook,  158 
App.  Div.  74,  142  N.  Y.  S.  692,  afd. 
103  N.  E.  1130;  Mackmull  v.  Brandlein, 
152  App.  Div.  733,  137  N.  Y.  S.  607; 
Hebron  V.  New  York,  78  Misc.  653,  138 
N.  Y.  S.  1010  (applies  to  enactment 
and  repeal) ;  Wakefield  v.  Brophy,  122 
N.  Y.  S.  632;  Wadsworth  p.  Board,  llo 
N.  Y.  S.  8;  Breece  v.  Breece,  8  0.  N.  P. 
(N.  S.)  421;  Klein  v.  Miller  (Okla.), 
141  P.  1117;  Chapman  v.  Pendleton,  34 
R.  I.  160,  82  A.  1063;  luszkewicz  v. 
Luther,  30  R.  L  570,  76  A.  829;  Lee  v. 
R.  Co.,  84  S.  0.  125,  65  S.  E.  1031;  Taff 
V.  S.  (Tex.  Cr.),  155  S.  W.  214;  Grain 
V.  S.  (Tex.  Cr.),  153  S.  W.  155;  Foard 
Co.  V.  Sandifer,  105  Tex.  420,  151  S. 
W.  523,  af.  (Tex.  Civ.),  134  S.  W.  823; 
Cartwright  v.  La  Brie  (Tex.  Civ.),  144 
S.  W.  7-25;  Day  v.  Co.  (Tex.  Civ.),  130 
S.  W.  716;  Westchester  F.  Ins.  Co.  v. 
Co.,  106  Va.  633,  56  S.  E.  584;  Pinoza 
V.  Chair  Co.,  152  Wis.  173,  140  N.  W. 
84. 

See  S.  V.  Palaeios  (Tex.  Civ.),  150  S. 
W.  229. 

No  proof  is  required  of  a  statute.     S. 
V.  Angel,  93  S.  C.  149,  76  S.  E.  190. 
This  presumption  applies  both  to  their 
enactment  and  repeal.     Herron  v.  New 
York,  78  Misc.  653,  138  N.  Y.  S.  1010. 


Knowledge  of  instructions  given  by 
proper  authorities  to  carry  a  law  into 
effect,  not  presumed.  State  v.  Palaeios 
(Tex.  Civ.),  150  S.  W.  229. 
11-20  Presumption  that  judicial  offi- 
cer knows  plainly  written  law  not  con- 
clusive where  he  is  charged  with  cor- 
ruption. Vogel  V.  Brown,  201  Mass. 
261,  87  N.  E.  686. 

12-22  Conclusively  presumed  to  know 
that  no  fee  or  commission  could  bo 
charged  against  the  town  for  the  col- 
lection of  the  taxes  in  question.  Holts- 
claw  V.  S.,  46  Ind.  App.  238,  92  N.  E. 
121. 

12-23  Ware  v.  Fitchburg,  200  Mass. 
61,  85  N.  E.  951. 

Courts  will  not  take  judicial  notice  of 
municipal  ordinances.  Coors  r.  Brock, 
22  Colo.  App.  470,  125  P.  599;  Rudison 
V.  Glover,  131  La.  381,  59  S.  817. 
Persons  dealing  with  municipality 
bound  to  notice  ordinances.  Hope  v. 
Alton,  214  111.  102,  73  N.  E.  406. 
12-24  Goldberg  v.  Parker,  87  Conn. 
99,  87  A.  555,  46  L.  R.  A.  (N.  S.)  1097; 
State  Bk.  v.  Forsyth,  41  Mont.  249,  108 
P.  914;  Boswell  v.  Ins.  Co.,  193  N.  Y. 
465,  86  N.  E.  532. 

12-25  Long  v.  Newman,  10  Cal.  App. 
430,  102  P.  534;  Iowa,  etc.  B.  &  L. 
Assn.  V.  Fitch,  142  la.  329,  120  N.  W. 
694. 

12-26  Minshew  v.  L.  Corp.  (S.  C), 
81  S.  E.  1027. 

12-27  Hayes  v.  S.,  13  Ga.  App.  647, 
79  S.  E.  761.  Comp.  Ft.  Worth,  etc.  Co. 
V.  R.  Co.  (Tex.  Civ.),  151  S.  W.  850. 
13-29  Contra  as  to  members.  United 
Order  i>.  Hooser,  160  Ala.  334,  49  S. 
354;  Iowa,  etc.  Assn.  v.  Fitch,  142  la. 
329,  120  N.  W.  694;  Shartle  v.  Brother- 
hood, 139  Mo.  App.  433,  122  S.  W.  1139. 
Conclitsively  presumed  that  members 
of  mutual  insurance  or  benefit  society 
informed  of  by-laws.  Smoot  v.  Assn., 
138  Mo.  App.  438,  120  S.  W.  719;  Bur- 
chard  V.  Assn.,  139  Mo.  App.  606,  123 
S.  W.  973. 

13-30  Pouch  1).  Ins.  Co.,  204  N.  Y. 
281,  97  N.  E.  731. 

14-31  Owen  v.  Ins.  Co.,  84  S.  C.  253, 
66  S.  E.  290,  as  against  foreign  cor- 
poration. 

14-33  Topolewski  v.  P.  Co.,  143  Wis. 
52,  126  N.  W.  554. 

14-34  P.  V.  Duncan,  22  Cal.  App. 
430,  134  P.  797;  P.  v.  Reitzke,  21  Cal. 
App.  740,  132  P.  1063;  Lury  v.  R.,  205 
Mass.  540,  91  N.  E.  1018;  P.  v.  Boos, 
155  Mich.  407,  120  N.  W.  11;  Interna- 
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tional,  etc.  E.  Co.  f.  Morin,  53  Tex.  Civ. 
531,  116  S.  W.  656. 

Knowledge  of  an  assignment  of  claim 
for  personal  injuries.  St.  Louis,  etc. 
K.  Co.  V.  Thomas  (Tex.  Civ.),  167  S. 
W.   784. 

15-35  Tedescki  v.  Burger,  162  Ala. 
534,  50  S.  150;  Powers  v.  Perry,  12  Cal. 
App.  77,  106  P.  595;  Eubio  Canon  Assn. 
f.  Everett,  154  Cal.  29,  96  P.  811  (not 
conclusive);  Pinnell  V.  E.  Co.,  146  111. 
App.  150;  Blossi  v.  E.  Co.,  144  la.  697, 
123  N.  W.  360;  Smith  r.  E.  Co.,  82  Kan. 
136,  107  P.  635;  Willner  v.  Silverman, 
109  M(l.  341,  71  A.  902;  Welch  v.  Water- 
burv,  136  App.  Div.  315,  120  N.  Y.  S. 
1059;  Eoberts  i\  Co.,  84  S.  C.  283,  66 
S.  E.  298;  Texas,  etc.  E.  Co.  v.  Plum- 
mer,  57  Tex.  Civ.  563,  122  S.  W.  942; 
Western  U.  T.  Co.  v.  Burton,  53  Tex. 
Civ.  378,  115  S.  W.  364. 
15-36  Louisville  &  N.  E.  Co.  v.  Will- 
iams (Ala.),  62  S.  679;  Birmingham  E., 
L.  &  P.  Co.  V.  Selhorst,  165  Ala.  475, 
51  S.  568;  Louisville  &  N.  E.  Co.  v. 
Perkins,  165  Ala.  471,  51  S.  870;  U.  S. 
P.  &  F.  Co.  V.  Granger,  1G3  Ala.  637, 
50  S.  159;  Lay  ton  v.  Campbell,  155  Ala. 
220,  46  S.  775  (may  state  the  circum- 
stances relied  upon  to  show  knowledge) ; 
disap.  Abbett  v.  Page,  92  Ala.  571,  9  S. 
332;  West  Pratt  C.  Co.  v.  Andrews,  150 
Ala.  368,  43  S.  348;  Sneed  v.  Co.,  149 
Cal.  704,  87  P.  376  (deceased's  knowl- 
edge of  dangers  of  electricity) ;  South- 
ern C.  O.  Co.  V.  Skipper,  125  Ga.  368, 
54  S.  E.  110;  Bush  v.  McCarty,  127  Ga. 
308,  56  S.  E.  430;  Slaughter  v.  Heath, 
127  Ga.  747,  57  S.  E.  69;  Minis  f>.  Brook, 
3  Ga.  App.  247,  59  S.  E.  711;  Consoli- 
dated, etc.  Co.  V.  S.,  109  Md.  186,  72 
A.  651;  Flora  v.  Mathing,  19  N.  D.  4, 
121  N.  W.  63;  Winkler  v.  S.,  58  Tex. 
Cr.  564,  126  S.  W.  1134;  Sovereign 
Camp  V.  Carrington,  41  Tex.  Civ.  29, 
90  S.  W.  921. 

Inquiry  of  opinion  improper  if  witness 
has  testified  to  facts.  Willner  v.  Sil- 
verman, 109  Md.  341,  71  A.  962. 
16-37  Scheerer  r.  Deming,  154  Cal. 
138,  97  P.  155;  Stokes  v.  Stokes,  198 
N.  Y.  301,  91  N.  E.  793;  Sarro  v.  Bell 
(Tex.  Civ.),  120  S.  W.  24  (understand- 
ing of  deposition). 

16-38  Adams  v.  Crim,  176  Ala.  279. 
58  S.  442;  Southern  E.  Co.  r.  Lewis, 
165  Ala.  555,  51  S.  746;  Cranev  r.  Co., 
240  111.  602,  88  N.  E.  1046;  Franke  v. 
Hanly.  215  111.  216,  74  N.  E.  130;  West- 
ern Ins.  Co.  r.  Ashbv  (Ind.  App.),  102 
N.  E.  45;  So.  Pae.  Co.  v.  Vaughn  (Tex. 


Civ.),  165  S.  W.  885;  Folkes  v.  Wyatt 
(Tex.  Civ.),  126  S.  W.  958. 
16-39  Davis  v.  Clausen,  2  Ala.  App 
378,  57  S.  79;  Alabama  S.  Co.  v.  Dewy, 
156  Ala.  530,  47  S.  55;  Midland  V.  E. 
Co.  V.  Co.,  91  Ark.  180,  120  S.  W.  380- 
P.  V.  Duncan,  22  Cal.  App.  430,  134  P. 
797;  Pacific  Mut.  Ins.  Co.  v.  Van  Fleet, 
47  Colo.  401,  107  P.  1087;  St.  Paul's  B. 
Church  V.  Fields,  81  Conn.  670,  72  A. 
145;  P.  V.  Holtz,  261  111.  239,  103  N.  E. 
1007;  P.  V.  Nail,  242  111.  284,  89  N. 
E.  1012;  Swanson  v.  E.  Co.,  242  111. 
388,  90  N.  E.  210;  Kentucky  S.  Co. 
1-.  Page  (Ky.),  125  S.  W.  170  (admis- 
sions of  agent);  Anderson  v.  C.  (Kv.), 
117  S.  W.  364;  Day's  Com.  v.  Bk. 
(Ky.),  116  S.  W.  259;  S.  r.  Dav,  108 
Minn.  121,  121  N.  W.  611;  Beinert  v. 
Tivoli,  62  Misc.  616,  116  N".  Y.  S.  4; 
C.  V.  Sanderson,  40  Pa.  Super.  416;  W. 
U.  T.  Co.  V.  Burton,  53  Tex.  Civ.  378, 
115  S.  W.  364;  S.  v.  Pettit,  77  Wash. 
67,  137  P.  335. 

"It  was  also  proper  for  the  witness 
to  state  that  appellant  had  told  him 
he  did  not  give  receipts,  that  it  was 
not  necessary  as  he  could  not  collect 
by  law,  for  it  would  show  that  ap- 
pellant was  aware  of  the  provisions  of 
the  medical  practice  act  and  the*  busi- 
ness he  was  ])ursuing  was  prohibited 
bv  law.*'  Singh  v,  S.  (Tex.  Cr.),  146 
S.   W.   801. 

Lack  of  knowledge,  in  favor  of  de- 
clarant. Barnev  r.  Quaker  Oats  Co., 
85  Vt.  372,  82  A.  113. 
Admissions  against  interest,  on  stand, 
weightier  than  denials  of  knowledge  on 
direct  examination.  Cohen  v.  Barry, 
111   K  Y.   S.  66S. 

Obligation  of  junior  grantee  to  return 
purchase  money  if  title  not  clear  not 
admission  of  knowledge  of  prior  con- 
ve\ance  by  grantor  to  another.  Hous- 
ton O.  Co.'  V.  Kimball  (Tex.  Civ.),  114 
S.  W.  662. 

18-40  Testator's  declarations  compe- 
tent to  show  knowledge  of  facts  of 
which  will  represented  his  ignorance. 
In  re  Thomas  Est.,  155  Cal.  488,  101  P. 
798. 

Agent's  acts  and  declarations  proved. 
S.  V.  TIartnett,  7  Penne.  (Del.)  204,  74 
A.  82. 

18-42  Marrash  r.  U.  S.,  168  Fed.  225, 
93  C.  C.  A.  511;  Birmingham  E.  Co.  V. 
Jung,  161  Ala.  461,  49  S.  434;  Louis- 
ville <Sr  N.  E.  Co.  r.  Fitzgerald,  161  Ala. 
397,  49  S.  860;  Atlanta",  etc.  E.  Co.  v. 
Wood,  160  Ala.  657,  49  S.  426;  Birming- 
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ham,  etc.  Co.  v.  Curry,  160  Ala.  370, 
49  S.  319;  Daffin  v.  Co.,  158  Ala.  637, 
48  S.  109;  Hughes  f.  Co.,  13  Ariz.  52, 
108  P.  231;  Kubio  Canon  Assn.  v.  Ever- 
ett, 154  Cal.  29,  96  P.  811;  S.  V.  Ander- 
son, 1  Boyce  (Del.)  135,  74  A.  1097; 
New  York,  etc.  Co.  v.  Dist.,  33  App. 
Cas.  (D.  C.)  377;  Hall  v.  Hilley,  134 
Ga.  77,  67  S.  E.  428;  Cabaniss  v.  S.,  8 
Ga.  App.  129,  68  S.  E.  849;  Eobinson 
V.  S.,  6  Ga.  App.  696,  65  S.  E.  792; 
Eoss  V.  E.  Co.,  243  HI.  440,  90  N.  E. 
701;  Hampton  v.  E.  Co.,  236  HI.  249, 
86  N.  E.  243;  Earp  v.  Lilly,  217  111.  582. 
75  N.  E.  552;  Bimel  Co.  v.  Harter,  51 
Ind.  App.  267,  98  N.  E.  360;  Ashcraft  v. 
Wks.,  148  la.  420,  126  N.  W.  1111; 
Citizens'  Nat.  Bk.  v.  Gardner,  147  la. 
695,  125  N.  W.  161;  Walsh  v.  Doran, 
145  la.  110,  123  N.  W.  999;  Eager  v. 
E.  Co.,  137  Ky.  811,  127  S.  W.  155; 
Hendrickson  v.  E.  Co.,  137  Ky.  562, 
126  S.  W.  117;  Parrish  v.  Co.,  136  Ky. 
77,  123  S.  W.  339;  Day's  Com.  v.  Bk. 
(Ky.),  116  S.  W.  259;  Adams  Exp. 
€o.  V.  C,  29  Ky.  L.  E.  231,  92  S.  W. 
935;  C.  V.  Eivet,  205  Mass.  464,  91 
N.  E.  877;  Eintamaki  v.  S.  S.  Co.,  205 
Mass.  115,  91  N.  E.  220;  P.  v.  JefiPer- 
8on,  161  Mich.  621,  126  N.  W.  829; 
Karp  V.  Barton,  164  Mo.  App.  389,  144 
S.  W.  1111;  Groshong  r.  E.  Co.,  142 
Mo.  App.  718,  121  S.  W.  1084;  Morrow 
V.  E.  Co.,  140  Mo.  App.  200,  123  S.  W. 
1034;  Bryant  v.  Woodmen,  86  Neb.  372, 
125  N.  W.  621  (information  derived 
from  physician);  Willis  v.  Co.,  75  N.  H. 
453,  75  A.  877;  Welch  v.  Waterbury, 
136  App.  Div.  315,  120  N.  Y.  S.  1059; 
Heilig  V,  E.  Co.,  152  N.  C.  469,  67  S. 
E.  1009;  S.  V.  Welford,  29  E.  I.  450,  72 
A.  396  (subsequent  conduct);  Simpson 
V.  S.,  58  Tex.  Cr.  253,  125  S.  W.  398; 
Ligon  V.  S.,  59  Tex.  Cr.  274,  128  S.  W. 
620;  Western  U.  T.  Co.  v.  Burton,  53 
Tex.  Civ.  378,  115  S.  W.  364;  Marshal 
V.  Mills,  82  Vt.  489,  74  A.  108;  Ctane's 
etc.  Co.  v.  Co.,  108  Va.  862,  62  S.  E. 
954;  Foreman  v.  Assn.,  104  Va.  694,  52 
S,  E.  337. 

Knowledge  of  contents  of  will. — Bailey 
«/-.  Bee  (W.  Va.),  SO  S.  E.  454. 
Prior  accidents. — Falling  of  plunger  on 
other  occasions  having  been  brought  to 
attention  of  defendant's  superintend- 
ent maj'  be  shown  as  bearing  on  de- 
fendant's knowledge  of  its  defective 
condition.  Herrera  v.  Sup.  Co.  (N.  J.), 
88  A.  1082.  See  also  vol.  8,  p.  926,  n. 
12. 
Where  plaintiff  had  worked   with   ma- 


chinery for  two  years  it  was  said  that 
he  must  have  known  of  a  set  screw. 
"His  denial  of  knowledge  of  its  pres- 
ence is  incredible,  and  may  almost  be 
said  to  be  false  as  matter  of  law." 
Larsen  v.  Co.,  122  N.  Y.  S.  1077. 
Use  of  proper  address  of  a  party  not 
determinative  of  knowledge  thereof  or 
sufric'ient  to  compel  an  inference.  Flem- 
ing r.  McLeod,  39  Can.  Sup.  290. 
Knowledge  of  wrong-doer's  right  and 
title  of  another  to  property  converted 
inferred  from  reckless  disregard  of 
same  and  intent  to  appropriate.  U.  S. 
V.  Co..  158  Fed.  20,  85  C.  C.  A.  302. 
20-44  Atkinson,  etc.  E.  Co.  v.  Burks, 
78  Kan.  515,  96  P.  950;  Voss  v.  Ins. 
Co.,  138  Wis.  492,  118  N.  W.  212. 
20-45  Farmer  v.  Behmer,  9  Cal.  App. 
773,  100  P.  901;  Pennington  V.  Co. 
(Tex.  Civ.),  122  S.  W.  923;  Continental 
Ins.  Co.  V.  Cummings  (Tex.  Civ.),  95 
S.  W.  48. 

Reputed  wealth  of  party  not  convinc- 
ing that  person  contracting  with  him 
knew  nature  and  value.  Warner  v. 
Warner,  235  111.  448,  85  N.  E.  630. 
Knowledge  of  dissolution  of  partner- 
ship jjroved  by  showing  general  reputa- 
tion. Bush  V.  McCarty,  127  Ga.  308, 
56  S.  E.  430;  Minis  V.  Brook,  3  Ga.  App. 
247,  59   S.  E.   711. 

Common  repute  admissible. — Smith  v. 
Merc.  Co.,  6  Ala.  App.  171,  60  S.  484. 
21-46  See  Southern  E.  Co.  v.  Stew- 
art, 164  Ala.  171,  51  S.  324. 
21-47  Knowledge  of  injunction 
through  publications  not  imputed  in 
contempt  proceeding,  defendant's  at- 
tention not  directed.  ,  Garrigan  r.  IT. 
S.,  163  Fed.  16,  89  C.  C.  A.  494. 
21-48  See  Krah  v.  Wassmer,  75  N.  J, 
Eq.  109,  71  A.  404,  knowledge  of  build- 
ing restrictions. 

Usage  and  custom  shown  to  prove 
knowledge  by  third  party  of  contract's 
terms.  Southern  E.  Co.  ^\  Lewis,  165 
Ala.  451,  51  S.  863. 

21-49  Knowledge  by  bank  oiRcer  of 
bank 's  insolvency  when  deposit  re- 
ceived shown  by  large  variety  of  cir- 
cumstances. See  Parrish  v.  C,  136  Ky. 
77,  123  S.  W.  339. 

Acts  of  creditor  dealing  with  alleged 
insolvent  material.  Coder  v.  Arts,  152 
Fed.  943,  82  C.  C.  A.  91;  Getts  v.  Co., 
163  Fed.  417. 

22-51     Griffin  v.  R.  Co.   (Vt.),  89  A. 
220.     See  also  vol.  8,  p.  535,  n.  61. 
22-52     Eedepenning  v.  Rock,  136  Wis. 
372,    117    N.   W.    805,    reports    of   prior 
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accidents  on  highway.  See  D.  C.  9. 
Diiryee,  29  App.  Cas.'(D.  C.)  327. 
Existence  of  defect  in  liifrhway  for  rea- 
sonable titiio  provcfl  to  show  knowl- 
edge. Burnside  v.  Smith  (Kv.),  119  S. 
W.  744. 

22-53     Lone    Star   B.    Co.   r.    Solcher 
(Tex.  Civ.),  126  S.  W.  26. 
Similar   prior   operations   of   appliance 
shown.     Oregon  Co.  v.  Eoe,  17G  Fed.  715, 
100  C.  C.  A.  2(i9. 

Servant's  reports  to  master  competent 
Brady  v.  E.  Co.,  7i6  N.  J.  L.  744,  71  A. 
238. 

23-55  See  Krah  r.  Wassmer,  75  N. 
J.  Eq.  109,  71  A.  404. 
23-56  Sapir  v.  V.  S.,  174  Fed.  219,  98 
C.  C.  A.  227;  Evan  v.  U.  S.,  26  App. 
Cas.  (D.  C.)  74;  Piano  v.  S.,  161  Ala. 
88,  49  S.  803;  S.  v.  O'Neil,  24  Ida.  5S2, 
135  P.  60;  Juretich  v.  P..  223  111.  484, 
79  N.  E.  181  (use  of  confidence  game); 
S.  V.  Calhoun,  75  Kan.  259,  88  P.  1079 
(other  forgeries  to  show  guiltv  knowl- 
edge); S.  V.  Lee,  228  Mo.  480,  128  S. 
W.  987;  P.  V.  Dolan,  186  N.  Y.  4,  78  N. 
E.  569;  Posey  v.  Nat.  Bk.,  243  Pa.  568, 
90  A.  363;  Armstrong  v.  Co.,  75  Wash. 
477,  135  P.  233;  S.  r.  Nilson,  56  Wash. 
289,  105  P.  829.  See  King  r.  ]\rahuka- 
liilii,  5  Haw.  96  (possession  of  other 
forged  papers);  vol.  11,  p.  801,  n.  58, 
and  supplement  thereto. 
Subsequent  accidents  cannot  he  proved. 
Hollidav  &  W.  Co.  r.  O'Donnell  (Ind. 
App.),  101  N.  E.  642. 
Prosecution  for  blackmail,  former  con- 
spiracies shown.  Eacoek  v.  S.,  169  Ind. 
488,   82   N.   E.   1039. 

In  trail  for  receiving  embezzled  rail- 
road tickets,  receipt  of  other  embezzled 
property  shown.  Oassenheimer  v.  U. 
S.,  26  Apj».  Cas.  (D.  C.)  432. 
Receiving  stolen  goods. — Lipsev  ?;.  P., 
227  111.  364,  81  N.  E.  348;  Beiichert  v. 
S.,  165  Ind.  523,  76  N.  E.  Ill;  Jeffries 
r.  V.  S.,  7  Ind.  Ty.  47,  103  S.  W.  761. 
Similar  acts  of  accomplice  must  be 
connected  with  accused  by  other  than 
accomplice's  testimony.  S.  r.  Kelli- 
her,  49  Or.  77,  88  P.  867. 
23-57  Marrash  v.  U.  S.,  168  Fed.  225, 
93  C.  C.  A.  511;  Birmincham  T.  &  S. 
Co.  V.  Curry,  160  Ala.  370,  49  S.  319. 
Seo  Eastern  T.  &  B.  Co.  v.  Cunning- 
ham, 103  Me.  455.  70  A.  17;  Smith  r. 
Bk.,  147  Mo.  App!  461.  127  S.  W.  810; 
vol.  11,  p.  791,  n.  41;  vol.  6,  p.  61,  n. 
46  and  supplement  thereto. 
23-58  Corporate  books  inadmissible 
to    show    knowledge    of    directors    con- 


cerning financial  condition  unless  con- 
nected witli  entries,  action  being  be- 
tween third  parties.  Thayer  v.  Schley, 
137  App.  Div.  16G,  121  N.  Y.  S.  1064. 
Similar  occurrences  competent  to  show 
master's  knowlcd^rp  of  defective  opera- 
tion of  apj>lianco  if  occurring  reason- 
able time  before  accident.  Eondeau  v. 
Sayles,  30  E.  I.  22S,  74  A.  785. 
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29-1  Gabel  r.  Page,  6  Cal.  App.  618, 
92  P.  719;  Kilrov  r.  Citv,  242  Mo.  79, 
145  S.  W.  769;  Hollidav  r.  Pegrani,  89 
S.  C.  73,  71  S.  E.  367.  See  also  Skar- 
kowska  r.  Malting  Co.,  152  111.  App. 
48. 

Evidence  held  sufficient. — Silvers  t*. 
Flovd.  151  la.  415,  131  X.  W.  652; 
Brooklyn  Dock  &  T.  Co.  r.  Bahrenburg, 
120   N.   Y.  S.   205. 

Evidence  held  insufficient. — Tsraelson  v. 
Valenstoin,  130  X.  Y.  S.  265. 
In  an  action  to  recover  rent  due  under 
a  lease,  the  burden  of  proving  the  lease 
inoperative  is  on  defendant.  McTn- 
turf  V.  Co.,  160  Mo.  App.  672,  142  S. 
W.  451. 

Presumption  as  to  extent  of  lease  from 
failure  to  explain  ambiguity.  Isabella 
G.  M  Co.  V.  Glenn.  37  Colo.  165,  86 
P.  349. 

30-3  Swift  r.  Boyd,  202  Mass.  26,  88 
N.  E.  439;  Cavett 'r.  Graham,  85  Neb. 
152,  122  N.  W.  846;  Fink  r.  Co..  110 
N.  Y.  S.  248.  See  United  M.,  etc.  L 
Co.  V.  Roth,  122  App.  Div.  628,  107  N. 
Y.  S.  511. 

31-4  S.  V.  Dickmann,  146  Mo.  App. 
396,  124  S.  W.  29;  Donovan  r.  Bren- 
ning.  79  N.  J.  L.  202.  74  A.  253.  Contra, 
Mason  r.  Haurand,  79  X.  J.  L.  375,  75 
A.  452,  inference  rebutted  by  land- 
lord's demand  of  possession. 
OixTiership  by  plaintiff  and  occupancy 
by  defendant  show  liability  unless 
agreement  to  contrary  proved.  Walsh 
r.  Taylor.  142  111.  App.  46. 
31-7  If  lease  exists  and  defendant 
put  in  possession  when  made,  though 
doubtful  whether  land  in  question  cov- 
ered, admissible  to  rebut  presumption 
an  agreement  was  made  to  pay  more 
than  lease  specifies.  Gerhardt  r.  Boett- 
per  (X.  J.  L.),  70  A.  173. 
34-20  Donaldson  r.  Strong,  195 
Mass.  429,  81  X.  E.  267. 
34-21  See  Wilson  r.  Wilson,  30  Kv. 
L.  R.  695.  99  S.  W.  319. 
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Acts  done  under  lease  assigned  as  col- 
lateral may  not  be  proved  if  it  is  al- 
leged assignment  absolute.  Early  v. 
Koehler,  110  N.  Y.  S.  357. 

35-28  Brown  v.  Thompson,  45  Ind. 
App.  188,  90  N.  E.  631;  Ventura  H.  Co. 
V.  Co.,  33  Ky.  L.  R.  149,  109  S.  W.  354. 
Landlord  must  show  continuance  of 
possession  under  lease.  Myers  v.  Co., 
132  App.  Div.  710,  117  N.  Y.  S.  569. 
36-30  In  rebuttal  of  presumption 
that  tenant  held  over  on  new  terms  pro- 
posed in  notice,  may  be  shown  he  re- 
fused to  assent  thereto  or  made  a  coun- 
ter proposition,  notwithstanding  he  re- 
mained in  possession.  Galloway  v. 
Kerby,  9  111.  App.  501;  Lasher  v.  Heist, 
126  111.  App.  82;  Appleton  W.  Co. 
V.  Appleton,  132  Wis.  563,  113  N.  W. 
44. 

37-33     Milligan  v.  Co.,  145  111.  App. 

518. 

37-37  Johnson  v.  Tucker,  136  Wis. 
505,  117  N.  W.  1002,  tenant  may  show 
in  action  for  rent  lease  from  another 
than  plaintiff. 

39-45  Draughtsman  may  testify  of 
contents  of  lease  if  loss  shown.  Hed- 
strom  V.  Co.,  7  Cal.  App.  278,  94  P. 
386. 

39-46  Cohn  v.  Jeffries,  89  Ark.  144, 
115  S.  W.  926;  Cherry  Lake  Turpentine 
Co.  r.  Co.,  10  Ga.  App.  339,  73  S.  E. 
610. 

Lease  admissible  against  assignee  if 
furnished  copy  and  paid  rent  under  it. 
Landt  v.  MeCullough,  218  111.  607,  75 
N.  E.  1069,  121  111.  App.  328. 
Recorded  lease  under  seal  may  estop 
lessor  from  showing  tenant's  possession 
not  under  it  and  lease  had  not  been 
delivered.  Jetter  B.  Co.  v.  Kurzel,  59 
Misc.  271,  112  N.  Y.  S.  239. 
39-48  Boardman  E.  Co.  v.  Carlin,  82 
Conn.  413,  74  A.  682;  Hayes  v.  Atlanta, 
1  Ga.  App.  25,  57  S.  E.  1087;  Walder 
r.  English,  137  App.  Div.  43,  122  N. 
Y.  S.  1  (lease  executed  by  husband  of 
wife's  property,  also  receipts  for  money 
paid  him  in  her  presence  and  with  her 
approval);  Eagle  Tube  Co.  v.  Holsten, 
no  N.  Y.  S.  242. 

Even  though  not  properly  attested. — 
Cherry  Lake  Turpentine  Co.  v.  Co.,  10 
Ga.  App.  339,  73  S.  E.  610. 
Unsigned  draft  of  cropping  contract 
with  which  defendant  expressed  satis- 
faction, admissible,  with  other  evidence, 
to  prove  contract.  Morgan  v.  Tims,  44 
Tex.  Civ.  308,  97  S.  W.  832. 


Undelivered  lease. — Charlton  v.  Co.,  67 
N.  J.  Eq.  629,  60  A.  192. 
Whole  lease  must  be  offered.  Wallace 
V.  Dorris,  218  Pa.  534,  67  A.  858. 
Void  lease  and  strangers. — The  rule 
that  where  tenant  enters  upon  occu- 
pancy of  premises  under  a  void  lease, 
provisions  will  regulate  "the  terms  on 
which  the  tenancy  subsists  in  all  re- 
spects, except  as  to  the  duration  of  the 
term"  (Laughran  v.  Smith,  75*  N.  Y. 
205;  Coudert  v.  Cohn,  118  N.  Y.  309, 
23  N.  E.  298,  16  Am.  St.  761,  7  L.  R. 
A.  69),  has  no  application  except  to 
parties.  Fink  v.  Co.,  110  N.  Y.  S.  248. 
Expired  lease  competent  to  show  re- 
lation of  lessee  in  occupation  of  prem- 
ises. Smith  V.  S.,  55  Tex.  Cr.  320,  116 
S.  W.  593. 

40-49  Stanley  v.  Stembridge,  140  Ga. 
750,  79  S.  E.  842. 

Receipt  for  rent,  though  providing  for 
execution  of  lease,  enforced  as  lease. 
Feust  V.  Craig,  107  N.  Y.  S.  637. 
40-53  Walker  I.  Co.  v.  Co.,  185  Mass. 
463,  473,  70  N.  E.  937  (may  be  shown 
by  parol  that  plaintiff  was  tenant  at 
will) ;  Drake  v.  Cunningham,  127  App. 
Div.  79,  111  N.  Y.  S.  199;  Tobey  v. 
Mattimore,  54  Misc.  231,  104  N.  Y.  S. 
393. 

40-54  Pankau  v.  Morrissey,  224  III. 
177,  79  N.  E.  643. 

41-57  Gabel  v.  Page,  6  Cal.  App.  618, 
92  P.  749;  Price  v.  Thompson,  4  Ga. 
App.  46,  60  S.  E.  800.  See  Newell 
f.  Taylor,  74  S.  C.  8,  54  S.  E.  212; 
infra,  "Parol  Evidence,"  460-27. 
42-59  Cherry  Lake  Turpentine  Co.  v. 
Lanier  Armstrong  Co.,  10  Ga.  App.  339, 
73  S.  E.  610. 

42-61  Contemporaneous  parol  con- 
tract may  be  shown  by  which  lease  was 
not  to  be  operative  between  parties. 
Metzger  v.  Roberts,  5  O.  C.  C.  (N.  S.) 
344.  But  it  cannot  be  shown  that  a 
grant  was  made  upon  condition  defeat- 
ing effect.  Morris  v.  Healy,  46  Wash. 
686,  91  P.  186. 

Acceptance  of  others  as  tenants. — 
Cooley  V.  Collins,  186  Mass.  507,  71  N. 
E.  979. 

43-62  Taber  v.  Eyler  (Tex.  Civ.), 
162  S.  W.  490, 

43-63  Knoepker  v.  Bedel,  116  Mo. 
App.  62,  92  S.  W.  171;  Metzger  v.  Rob- 
erts, 5  O.  C.  C.  (N.  S.)  344.  See  infra, 
"Parol  Evidence,"  461-33. 
44-64  Prestwood  v.  Carlton,  162  Ala. 
327,  50  S.  254.  See  supra,  *< Disorderly 
House,"  730-9. 
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44-68  Circumstances  rebutting  writ- 
ten aj,'reement.  I'nited  Mcrcliants'  R. 
&  I.  Co.  V.  Ilippoflrome,  133  App.  Div. 
582,  118  N.  Y.  S.  128,  rev.  61  Misc.  308, 
113  N.  Y.  S.  740,  af.  201  N.  Y.  601,  95 
N.  E.  1140. 

45-70  German-Am.  S.  Bk.  v.  Gollmer, 
155  Cal.  683,  102  P.  932;  Sommer  v. 
Breweries,  117  N.  Y.  S.  972. 
45-72  Moore  v.  Meat.  Co.,  16  N.  M. 
107,  113  P.  827;  Eagle  T.  Co.  v.  Holsten, 
110  N.  Y.  S.  242. 

Presumption  that  party  is  a  tenant 
rather  than  a  lodger  arises  when  it  is 
shown  that  he  has  exclusive  possession 
of  the  rooms  occupied  by  him.  Mat- 
hews V.  Livingston,  86  Conn.  263,  85 
A.  529. 

Evidence  held  insufficient. — Patterson 
V.  Patterson,  251  111.  153,  95  N.  E. 
1051. 

46-73  People's  Bank  v.  Bennett,  159 
Mo.  App.  1,  139  S.  W.  219;  Brooklvn 
Dock  &  T.  Co.  V.  Bahrenburg,  120  N. 
Y.  S.  205,  af.  202  N.  Y.  521,  95  N.  E. 
1123. 

46-75  See  Pullis  v.  Somerville,  218 
Mo.  624,  117  S.  W.  736. 
46-77  Sommer  v.  Breweries,  117  N. 
Y.  S.  972  (justifies  implication  of  ten- 
ancy); Moskowitz  V.  Co.,  117  N.  Y.  S. 
1017  (presumptive  evidence  of  holding 
under  assignment) ;  Eagle  T.  Co.  v.  Hol- 
sten, 110  N.  Y.  S.  242. 
Receipt  of  part  of  crops  raised  by  oc- 
cupier not  presumptive  evidence  that  it 
was  leased  if  right  of  occupancy  de- 
nied and  owner  was  asserting  right  to 
all  crops.  Myer  v.  Roberts,  50  Or.  81, 
89  P.  1051,  12  L.  R.  A.  (X.  S.)  194. 
Payment  of  rent  proved  though  not 
pleaded  in  action  for  use  and  occupa- 
tion. Butler  V.  Deegan,  130  App.  Div. 
544,  115  N.  Y.  S.  60. 
Acceptance  of  rent  from  assignee  of 
lease  must  bo  shown  to  have  been  with 
knowledge  of  assignment  to  establish 
waiver  of  covenant  against  its  assign- 
ment. German-Am.  S.  Bk.  v.  Gollmer, 
155  Cal.  683.  102  P.  932. 
47-79  Presumption  that  oral  lease  in 
absence  of  local  usage,  is  for  one  year 
unless  otherwise  expressed,  has  no  ap- 
plication where  tenant  under  a  written 
lease  stipulated  orally  for  permission  to 
remain  a  definite  time,  less  than  one 
vear,  after  expiration  of  formal  lease. 
Gabel  v.  Page,  6  Cal.  App.  618,  92  P. 
749. 

47-80  Boyles  v.  Bradley,  79  Kan.  844, 
101  P.  477. 


Where  a  new  agreement  is  claimed  to 
have  been  made  the  tenant  must  prove 
it.  Graham  v.  Crisman  (la.),  146  N".  W. 
756. 

47-81  Cowell  v.  Snvder,  15  Cal.  App. 
634,  115  P.  961;  Callahan  f.  Michael,  45 
Ind.  App.  215,  90  N.  E.  642  (rule  ap- 
plied to  exercise  of  option  for  exten- 
sion; but  where  option  is  for  renewal 
there  must  be  affirmative  action); 
Searle  v.  Bishop,  203  Mass.  493,  89  N. 
E.  809;  P.  Bank  v.  Bennett,  159  Mo. 
App.  1,  139  S.  W.  219;  Leggett  v.  Ex- 
position Co.,  157  Mo.  App.  108,  137  S. 
W.  893;  Haynes  v.  Aldrich,  133  X.  Y. 
287,  31  X.  E.  94,  28  Am.  St.  636;  Ernst 
f.  Holzner,  130  N.  Y.  S.  442;  Brooklyn 
Dock  &  T.  Co.  V.  Bahrenburg,  120  N. 
Y.  S.  205;  Dagett  f.  Champnev,  122 
App.  Div.  254,  106  N.  Y.  S.  892;  Holton 
V.  Andrews,  151  N.  C.  340,  66  S.  E. 
212;  Rohbock  v.  McCargo,  6  Pa.  Super. 
134;  Lii)per  i'.  Bouve,  6  Pa.  Super.  452; 
Harding  v.  Seelev,  148  Pa.  20,  23  A. 
1118;  Carhart  r.  Co.,  122  Tenn.  455,  123 
S.  W.  747;  Waterman  V.  LeSage,  142 
Wis.  97,  124  N.  W.  1041  (for  one  year 
or  less). 

Mixed  question  of  law  and  fact  under 
the  evidence  in  Magner  v.  Barrett,  123 
N.  Y.  S.  690. 

49-83  Possession  of  written  lease  by 
tenant  raises  no  presumption  that  agree- 
ment for  new  lease  conformed  to'terma 
of  old  lease,  no  reference  being  made 
to  it.  Sherrv  r.  Proal,  131  App.  Div. 
774,  116  X.  Y.  S.  234. 
Period  fixed  for  payment  of  rent  gov- 
erns presumption  where  tenant  for 
term  of  vears  holds  over.  White  v. 
Sohn.  65  W.  Va.  409,  64  S.  E.  442. 
49-85  Long  v.  Grant.  163  Ala.  507, 
50  S.  914;  Ambrose  r.  Hvde,  145  Cal. 
555,  79  P.  64;  Carhart  v.  Co.,  122  Tenn. 
455,  123  S.  W.  747. 

49-86  Waterman  r.  LeSage.  142  Wis. 
97,  124  X.  W.  1041. 
49-87  Acceptance  of  option  to  ex- 
tend lease  at  increased  rent  inferred 
from  holding  over  and  paying  addi- 
tional rent,  though  no  evidence  of  giv- 
ing the  stipulated  notice.  Briggs  V. 
Chase,  105  ^re.  317,  74  A.  796;  Stone 
r.  Co.,  155  Mass.  267,  29  X.  E.  623; 
Carhart  r.  Co.,  122  Tenn.  455,  123  S.  W. 
747.  Otherwise  if  increased  rent  not 
paid.  Murtland  v.  English.  214  Pa.  325, 
63  A.  SS2,  112  Am.  St.  747;  Carhart  v. 
Co..  supra. 

Under  statute  imposing  liability  for 
double  rent  upon  tenant  holding  over 
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he  may  show  good  faith  by  testifying 
to  advice  of  competent  attorney.  Jones 
V.  Taylor,  136  Ky.  39,  123  S.  W.  326. 
50-88     Walsh    v.   Schmidt,   206  Mass. 
405,  92  N.  E.  496. 

Local  usage. — Shute  v.  Bills,  191  Mass. 
433,  78  N.  E.  96. 

Burden  on  landlord  seeking  to  recover 
for  repairs  to  show  what  was  done  and 
reasonableness  of  charge.  Woods  v.  Co., 
37  Pa.  Super.  39. 

50-91     Walker  I.  Co.  v.  Co.,  185  Mass. 
463,  70  N.  E.  937;  Dominick  v.  Kane,  4 
O.  N.  P.  (N.  S._)  583. 
50-92     Lease  is  full  evidence  in  mar- 
ried   woman's    favor.      Ewing    v.    Cott- 
man,  9  Pa.  Super.  444. 
Alterations  on  face  of  lease  need  not 
be  sustained  by  testimony  of  two  wit- 
nesses that  it  may  be  received.    Yeager 
V.  Cassidy,  12  Pa.  Super.  232. 
50-9J?'    Peaks  v.  Cobb,  192  Mass.  196, 
77  N.  E.  881. 

Secondary  evidence  of  contents  of 
lease  admissible  if  adverse  party  not 
expected  to  have  possession  and  fails 
to  show  ability  to  produce  on  notice. 
Cooley  V.  Collins,  186  Mass.  507,  71  N. 
E.  979. 

50-94  Correspondence  concerning  re- 
newal of  lease,  before  expiration  of 
term,  admissible.  Wallace  v.  Dorris,  218 
Pa.  534,  67  A.  858. 

Lease  given  lessor  by  third  person  ad- 
missible if  referred  to  in  former's 
lease.  Davis  v.  Co.,  162  Ala.  424,  50 
S.  868. 

Written  options  executed  prior  to  leases 
received  to  identify  premises  if  leases 
ambiguous.  Chicago  A.  Assn.  v.  Bldg., 
244  111.  532,  91  N.  E.  665. 
Unexecuted  draft  of  lease  admissible 
to  remove  ambiguity  concerning  "re- 
pairs. Bosen  v.  Bamberger,  122  N.  Y. 
S.  240. 

Void  or  insuflcient  lease,  admissible. 
Eagle  T.  Co.  v.  Holsten,  110  N.  Y.  S. 
242. 

51-95  Morningstar  v.  Querens,  142 
Ala.  186,  37  S.  825;  Thompson  F.  &  M. 
Co.  V.  Glass,  136  Ala.  648,  33  S.  811; 
Bloch  V.  Tucker,  107  Ark.  349,  154  S. 
W.  1140;  Johnston  v.  Mulcahy,  4  Cal. 
Apt).  547,  88  P.  491;  Dodd  v.  Pasch,  5 
Cal.  App.  686,  91  P.  166  (term  of  ten- 
ancy) ;  Wilson  v.  Agnew,  25  Colo.  App. 
109,  136  P.  96;  Cherry  Lake  Turpen- 
tine Co.  V.  Co.,  10  Ga.  App.  339,  73  S. 
E.  610;  Kenyon  v.  Manley,  125  111.  App. 
•615;  Willis  v.  Weeks,  129  la.  525,  105 
N.  W.  1012;  Jackson  B.  Co.  v.  Wagner, 


117  La.  875,  42  S.  356;  Brown  v.  Dickey, 
106  Me.  97,  75  A.  382,  cit.  the  text; 
Wentworth  v.  Market  Co.,  216  Mass. 
374,  103  N.  E.  1105;  Vanderberg  v.  Co., 
126  Mo.  App.  600,  105  S.  W.  17;  Soulier 
r.  Daab  (N.  J.),  90  A.  266;  P.  v.  Pitt, 
142  N.  Y.  S.  873;  Cohen  v.  Strauss,  139 
N.  Y.  S.  929;  American  B.  P.  Co.  v. 
Geiger,  76  Misc.  571,  137  N.  Y.  S.  148; 
Goerlitz  V.  Schwartz.  112  N.  Y.  S.  1119; 
Kirby  v.  Hardin  (Okla.),  134  P.  854; 
Creighton  v.  Ladley,  6  Phila.  (Pa.), 
209;  Pressler  v.  Barreda  (Tex.  Civ.), 
157  S.  W.  435;  Eeserve  G.  Co.  v.  Mfg. 
Co.  (W.  Va.),  79  S.  E.  1002. 
Actual  consideration  shown  by  parol. 
Suderman-D.  Co.  v.  Eodgers,  47  Tex. 
Civ.  67,  104  S.  W.  193. 
51-96  Slaughter  v.  Johnson,  128  111. 
App.  417;  Billiter  f.  Mounts,  147  Ky. 
97,  143  S.  W.  768;  DeFriest  v.  Brad- 
ley, 192  Mass.  346,  78  N.  E.  467;  Walk- 
er I.  Co.  v.  Co.,  185  Mass.  463,  473,  70 
N.  E.  937. 

51-97  See  infra,  "Parol  Evidence," 
462-34. 

Proof  made  of  parol  agreement  to  per- 
form condition  precedent.  Cavanagh 
V.  Co.,  136  la.  236,  113  N.  W.  856. 
Parties'  purpose  to  make  formal  lease 
strong  evidence  of  intent  that  oral 
agreement  should  not  be  binding. 
Sherry  f.  Proal,  131  App.  Div.  774,  116 
N.  Y.'  S.  234. 

53-98  Davis  P.  Co.,  162  Ala.  424,  50 
S.  368;  Broughton  v-.  Mitchell,  147  111. 
App.  281;  Aufenkamp  v.  Storch,  138 
Ky.  104,  127  S.  W.  529;  Naughton  v. 
Elliott,  68  N.  J.  Eq.  259,  59  A.  869; 
Eisert  v.  Adelson,  136  App.  Div.  741, 
121  N.  Y.  S.  446;  Hardin  v.  Kirby,  25 
Okla.  479,  106  P.  837;  Bonicamp  v. 
Starbuek,  25  Okla.  483,  106  P.  839; 
Suderman-D.  Co.  v.  Eodgers,  47  Tex. 
Civ.  67,  104  S.  W.  193.  Contra,  Tribel- 
horn  V.  Hanavan,  116  N.  Y.  S.  632; 
Harrison  v.  Focht,  18  Pa.  Dist.  13 
(though  parol  agreement  not  omitted 
through  fraud,  accident  or  mistake). 
52-1  Carnegie  Nat.  Gas.  Co.  v.  Oil 
Co.  (W.  Va.),  81  S.  E.  840. 
52-2  Witness'  conclusion  as  to  prop- 
erty covered  by  lease,  incompetent. 
Kasower  v.  Sandler,  96  N.  Y.  S.  734. 
53-4  Bristol  H.  Co.  v.  Pegram,  49 
Misc.  535,  98  N.  Y.  S.  512. 
Evidence  of  custom. — Prigg  v.  Preston, 
28  Pa.   Super.  272. 

54-6  Morningstar  r.  Querens,  142  Ala. 
186.  37  S.  825;  Gandy  v.  Wiltse,  79  Neb. 
280,    112    N.    W.    569;    Hallenbeck   v. 


1210 


LANDLORD  AND   TENANT 


Vol.  8 


Chapman,  71  N.  J.  L.  477,  58  A.  1096, 
72  N.  J.  L.  201,  63  A.  498;  Moore  f. 
Couphlin,  127  App.  Div.  810,  111  N.  Y. 
S.  85f^;  Tribolhorn  v.  Hanavan,  65  Misc. 
22,  119  N.  Y.  S.  262. 
54-7  Erikson  v.  Propp,  106  Minn.  238, 
119  N.  W.  390. 

54-8     Dalv  v.  Piza,  105  App.  Div.  496, 
9-i    N.    Y.    S.    154;    Greene    v.    Ker,    48 
Misc.  609,  95  N.  Y.  S.  569. 
Allowance    made    in    lease  for  repairs 
conclusive   of  lessor's  liabilitv.     Faron 
V.  Jones,  49  Misc.  47,  96  N.  Y.  S.  316. 
55-9     Lceming    v.    Durvea,    49    Misc. 
240,  97  N.  Y.  S.  355.    See  Morningstar 
V.  Querens,  142  Ala.  186,  37  S.  825. 
IJxception. — See    Bailev    v.    Krupp,    59 
Misc.  4.'9,  HON.  Y.  S.  994. 
Admission  of  liability  to  make  repairs 
does   not   result   from    making   them   at 
request.     Dalton   v.  Gibson,   192   Mass. 
1.   77  N.  E.  1035. 

Vague  and  indefinite  terms  in  lease  ex- 
plained by  parol  showing  circumstances 
connected  with  execution.  Link  v. 
Hathway,  143  Mo.  App.  502,  127  S.  W. 
913. 

Parties'  acts  under  lease  competent  to 
show  non-existence  of  agreement  con- 
cerning repairs.  Tracey  v.  Page,  201 
Mass.  62,  87  N.  E.  491. 
55-10  Richards  t*.  Ontai,  19  Haw. 
451;  Stevenson  B.  Co.  v.  R.  Co.,  156 
App  Div.  271,  141  N.  Y.  S.  271. 
50-11  Oldfield  v.  Brew.  Co.,  77  Wash. 
158,    137    P.    469. 

56-12  Course  of  dealing  or  under- 
standing variant  from  terms  of  lease 
must  be  shown  by  satisfactory  evi- 
dence; and  only  as  between  parties 
unless  subsequent  grantee  or  assignee 
had  kTiowledge.  Thomas  r.  E.  Co.,  226 
Pa.  136.  75  A.  199. 

Local  custom  not  provable  if  parties 
ha\e  orallv  agreed  upon  point.  Tur- 
ner V.  Morris,  142  Mo.  App.  60,  125  S. 
W.  238. 

Construction  put  upon  lease  by  parties, 
as  to  matter  of  which  it  is  silent, 
proved.  Plant  r.  Co..  174  Fed.  852. 
Parties'  conduct  shown  as  affecting  rent 
recoverable.  Doyle  v.  Dunne,  144  111. 
App.   14. 

57-14    Wilson    v.    Agnew,    25    Colo. 
App.   109,  136  P.  96. 
57-15     Grnnniss  v.  Co.,  117   N.  Y.  S. 
881,  authority    of    executor    to    make 
lease. 

57-16  Parol  agreement  made  when 
lease  executed  shown  whero  lessee  at- 
tempts to  use  lease  in  violation  there- 


of. Phillips  G.  &  O.  Co.  V.  Co.,  213 
Pa.  183,  62  A.  830. 

57-17  Searle  v.  Bishop,  203  Mass. 
493,  89  N.  E.  809;  Schweig  v.  Co.,  54 
Misc.  233,  104  N.  Y.  S.  371;  Yinger  v. 
Youngman,  30  Pa.  Super.  139. 
Evidence  of  fraud  relied  upon  inde- 
pendently of  lease  must  be  clear.  Sacks 
V.  Schimmel,  3  Pa.  Super.  426. 
As  must  evidence  to  show  collateral 
agreement.  Yinger  v.  Youngman,  30 
Pa.  Super.  139;  Fidelity  T.  Co.  r.  Kohil, 
27  Pa.  Super.  374;  Reploge  v.  Singer,  19 
Pa.  Super.  442  (suit  for  reformation). 
57-18  Davies  v.  Hotchkiss,  112  N.  Y. 
S.  233. 

58-19  But  see  Tobey  r.  Mattimore, 
54  :\risc.  231,  104  N.  Y.  S.  393. 
58-20  Natelsohn  v.  Reich,  50  Misc. 
oS5.  99  N.  Y.  S.  327. 
59-23  Morse  v.  Tochterman,  21  Cal. 
App.  726,  132  P.  1055;  Xash  r.  Webber, 
204  Mass.  419,  90  X.  E.  872;  Rosen  r. 
Bamberger,  122  N.  Y.  S.  240;  Swigert  r. 
Ilartzell,  20  Pa.  Super.  56.  In  Pine 
Beach  Inv.  Co.  v.  Co.,  106  Va.  810,  56 
S.  E.  822,  original  draft  of  lease  con-* 
tained  words  "bars  or  buffets;"  the 
words  "bars  or"  were  erased  by  lessor, 
who,  before  lease  consuinmated,  ex- 
pressed opinion  that  "buffet"  carried 
with  it  right  to  sell  liquor.  Proof  of 
these  facts  proper. 

59-24  O'Neill  v.  Ogden.  52  Utah  162, 
S9  P.  464,  local  usage  to  explain  "lodge 
use"  or  "lodge  purposes." 
Local  custom  inadmissible  to  vary  un- 
ani])iguous  lease.  Eckhardt  r.  Taylor, 
90  Kan.  698,  136  P.  218.  S'ee  also  vol. 
9,  p.  361,  n.  49. 

59-26  Swigert  f.  Hartzell,  20  Pa. 
Super.  56. 

60-27  Boiee  v.  Zimmerman,  3  Pa. 
Suj.er.   181. 

Parties'  identity  shown  bv  parol.  Gran- 
niss  r.  Co.,  117  X.  Y.  S.  881. 
60-28     Landt   f.   Schneider,  31    Mont 
15.  77  P.  307. 

61-29  Chamberlain  r.  Brown,  141  la. 
510.  120  N.  W.  334  (if  lease  silent  in- 
tended use  of  premises  shown  by  pa 
rol) :  Lauderdale  r.  King,  130  Mo.  App 
2r,ri,  109  S.   W.  852. 

61-34  Hinsdale  f.  McCune,  135  la. 
6*^2,  113  X.  W.  478. 

62-35  Dunn  r.  Stegemann,  10  Cal. 
Apr..  38,  101   P.  25. 

62-39  Hafer  v.  Corbin,  R  O.  N.  P. 
(X.   S.)    46<?. 

63-40  Waterman  v.  Le  Sage,  142  Wis. 
97.  124  N.  W.  1041. 
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Proof  of  oral  lease  to  take  effect  on 
expiration  of  written  lease,  proper. 
Gabel  v.  Page,  6  Cal.  App.  618,  92  P. 
749. 

63-41  Wilson  v.  Co.,  75  Kan.  499,  89 
P.  897  (manner  and  terms  of  paying 
rent);  Haight  v.  Cohen,  123  App.  Div. 
707,  108  N.  Y.  S.  502;  American  E.  Nat. 
Bk.  V.  Smith,  61  Misc.  49,  113  N.  Y.  S. 
236. 

63-44  Geer  v.  Co.,  126  Mo.  App.  173, 
103  S.  W.  151. 

63-45  Ventura  H.  Co.  V.  Co.,  83  Ky. 
L.  R.  149,  109  S.  W.  354;  Hermitage 
Co.  V.  Eoos,  110  N.  Y.  S.  976. 
63-46  Voss  V.  Sylvester,  203  Mass. 
233,  89  N,  E.  241;"Siebold  P.  Heyman, 
120  N.  Y.  S.  105;  Wilkes  v.  Levy,  114 
N.  Y.  S.  713. 

Tenant  must  prove  warranty. — Clark  v. 
Sharpp,  76  N.  H.  446,  83  A.  1090;  Walsh 
V.  Brew.  Co.,  123  N.  Y.  S.  814. 
64-50     See  Wood   v.  Monteleone,   118 
La.  1005,  43  S.  657;   Drouin  v.  Wilson, 
80  Vt.   335,  67  A.  825. 
Lessor  must  prove  exercise  of  due  dili- 
gence to   relet  premises   for  benefit  of 
lessee,  his  neglect  being  set  up  in  lat- 
ter's    answer.      Woodbury   v.    Sparrell, 
198  Alass.  1,  84  N.  E.  441. 
Breach  of  covenant  by  landlord  must 
be  established  by  tenant.     Seheflfler  P. 
V.    Perlman,    130    App.    Div.    576,    115 
N.  Y.  S.  40. 

Notice  of  defect  or  existence  for  such 
time  as  to  charge  landlord  with  notice 
must  be  shown.  Brooks  v.  Schlernit- 
zauer,  144  N.  Y.  S.  484. 
Evidence  of  condition  of  premises  and 
admissions  by  landlord  before  lease 
executed  irrelevant  to  show  notice  of 
condition.  Gutman  v.  Folsom,  61  Misc. 
304,  113  N.  Y.  S.  691;  Townsend  v. 
Eosenblum,  113  N.  Y.  S.  1029. 
64-51  Notice  to  landlord  of  condi- 
tion of  premises  shown  by  proof  that 
part  of  them,  similar  to  part  in  ques- 
tion, previously  found  defective.  Han- 
selman  v.  Broad,  113  App.  Div.  447,  99 
N.  Y.  S.  404. 

Negligence  in  making  repairs. — ^Blick- 
lev  V.  Luce,  148  Mich.  233,  111  N.  W. 
752. 

65-53  Phoenix  L.  &  I.  Co.  v.  Seidel, 
135  Mo.  App.  185,  115  S.  W.  1070. 
Evidence  of  repairs  after  eviction  ir- 
relevant, as  is  evidence  of  profits  on 
property  thereafter.  Niles  v.  E.  Co., 
130  App.  Div.  744,  115  N.  Y.  S.  602. 
Non-compliance  of  lessor  with  ordi- 
nances to  secure  safety  of  public  shown. 


Norris  v.  McPadden,  159  Mich.  424, 
124  N.  W.  54. 

Tenant's  knowledge  that  premises  in- 
cluded part  of  street  shown  if  evicted 
by  city  and  there  is  no  covenant  to 
contrary  by  lessor.  Davis  v.  Co.,  162 
Ala.  424,  50  S.  368. 
65-54  Sanders  v.  Cline,  22  Okla.  154, 
101   P.  267. 

65-55  Mah  Po  v.  McCarthy  (Can.), 
10  West.  L.  Eep.  670. 
65-56  Parol  evidence  not  admissible 
in  action  for  breach  of  covenant,  be- 
cause of  lessor's  failure  of  title,  to 
show  he  leased  land  by  parol  from 
owner.  Prestwood  v.  Carlton,  162  Ala. 
327,  50  S.  254. 

65-57  Phoenix  L.  &  L  Co.  v.  Seidel, 
135  Mo.  App.  185,  115  S.  W.  1070. 
Issue  of  ex  parte  injunction  restraining 
tenant  from  using  premises  shows  evic- 
tion. Pfund  V.  Herlinger,  10  Phila. 
(Pa.)    13. 

Declarations  of  tenant  inadmissible  un- 
less inconsistent  with  rights.  Behrena 
r.  Mountz,  37  Pa.  Super.  326. 
66-59  Prestwood  v.  Carlton,  162  Ala. 
327,  50  S.  254;  Palmer  v.  Ingram,  2 
Ga.  App.  200,  58  S.  E.  362;  Devers  V. 
May,  124  Ky.  387,  99  S.  W.  255. 
Value  of  tenancy  of  will. — Hayes  v. 
Atlanta,  1  Ga.  App.  25,  57  S.  E.  10iS7. 
Burden  on  lessor  evicting  tenants  from 
mine  to  show  amount  and  value  of  ore 
removed  during  term  of  lease.  Isabella 
G.  M.  Co.  V.  Glenn,  37  Colo.  165,  86 
P.  349. 

Special  damages  recoverable  if  neces- 
sarily resulting  from  lessor's  act.  Her- 
polsheimer  v.  Christopher,  76  Neb.  352, 
111  N.  W.  359,  9  L.  E.  A.  (N.  S.) 
1127. 

66-60  Evidence  of  damage  may 
cover  all  natural  and  probable  conse- 
quences of  act  so  far  as  they  might 
have  been  foreseen  by  reasonable  fore- 
cast. Behrens  v.  Mountz,  37  Pa.  Super. 
326. 

67-61  Special  value  of  premises, 
over  stipulated  rent,  to  lessee  proved. 
Devers  V.  May,  124  Ky.  387,  99  S.  W. 
255. 

Evidence  of  comparative  advantages  of 
premises  demised  and  those  plaintiff 
was  subsequently  forced  to  accept  is 
inadmissible  to  show  rental  value. 
Wertheimer  r.  Rosenbaum,  146  N.  Y. 
S.  177. 

Receipts  of  business  prior  and  subse- 
quent  to   landlord's   act   shown.     Ven- 
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tura  H.  Co.  v.  Co.  (Ky.),  128  S.  W. 
292. 

Damages  to  other  members  of  plaintiff's 
family  bv  eviction  not  provable.  San- 
ders L-.  Cline,  22  Okla.  154,  101  P.  267. 
67-62  Value  of  premises  for  rent  is 
admissible.  Williams  W.  Wks.  v.  Gunn 
(Ga.  App.),  80  S.  E.  668. 

67-63  Hayes  v.  Atlanta,  1  Ga.  App. 
25,  57  S.  E.  1087;  Eoth  T.  Co.  v.  Co., 
146  Mo.  App.  1,  123  S.  W.  513;  Stan- 
dard A.  &  Mfg.  Co.  V.  Champion,  76 
N.  J.  L,  771,  72  A.  92  (in  tort);  Hend- 
ler  V.  Quigley,  38  Pa.  Super.  39;  Crews 
V.  Cortez,  102  Tex.  Ill,  113  S.  W.  523. 
If  possession  of  but  part  of  land  leased 
is  given  tenant  he  may  show  quality 
of  part  withheld,  crop  raised  on  that 
cultivated  and  value  and  that  whole 
cultivatable  by  him  without  extra  ex- 
pense. Pressler  v.  Warren,  57  Tex.  Civ. 
635,  122  S.   W.  909. 

Profits  by  lessee  of  undeveloped  mine 
during  period  plaintiif 's  promised  lease 
was  to  run  proved  if  shown  he  would 
have  worked  mine  as  it  was  worked. 
Kjelsberg  v.  Chilberg,  177  Fed.  109,  100 
C.  C.  A.  529. 

68-65  Prestwood  r.  Carlton,  162  Ala. 
327,  50  S.  254. 

Receipts  of  a  business  shown  by  les- 
see's books  or  testimony,  rent  based 
on  such  receipts.  Standard  A.  &  Mfg. 
Co.  V.  Champion,  76  N.  J.  L.  771,  72  A, 
92. 

68-67  Profits  made  by  tenant  before 
and  after  removal  in  consequence  of 
breach  of  oral  agreement  to  extend 
lease  shown;  but  not  rental  value  of 
premises  as  agreed  upon  in  lease  to 
another  party  providing  for  new  build- 
ing. Rooks  V.  Booth,  160  Mich.  62, 
125  N.  W.  69. 

Value  of  work  and  services  performed 
by  tenant  in  pnrt  execution  of  contract 
prove<l  if  he  elects  to  treat  landlord's 
breach  as  termination  of  contract.  Kob- 
erson  v.  Allen,  7  Ga.  App.  142,  66  S.  E. 
542. 

Sales  by  lessee  in  another  place  oc- 
CU]iied  AAliilo  l)uil(ling  was  IxMiig  erected 
on  site  of  former  place  and  thereafter 
cannot  be  shown  to  prove  damages  sus- 
tained in  consequence  of  lessor's  fail- 
ure to  make  new  building  of  sti])ulated 
dimensions.  Bromberg  r.  Co.,  162  Ala. 
359,  50   S.   314. 

69-68  Sloan  r.  Hart,  150  N.  C.  269. 
63  S.  E.  1037. 

69-69  See  Lauderdale  r.  King,  130 
Mo.  App.   236,   109   S.  W.  852. 


69-71  Circumstances  of  aggravation 
shown  as  basis  for  exemplary  dama;,'e3. 
Hendler  v.  Quigley,  38  Pa. 'Super.  39. 
70-72  Devers  v.  May,  124  Ky.  387, 
99   S.  W.  255. 

Lessor  may  prove  tender  of  possession 

to  lessee  few  days  after  right  thereto 
accrued  and  that  lessee  situated  to  ac- 
cept it.  Huntington  E.  P.  Co.  v.  Par- 
sons, 62  W.  Va.  26,  57  S.  E.  253,  9 
L.  R.  A.  (N.  S.)  1130. 
Burden  of  proving  matter  in  mitigation 
upon  party  asserting  existence.  Evi- 
dence must  cover  all  elements.  Hun- 
tington E.  P.  Co.  V.  Parsons,  supra. 
Mitigation  for  breach  of  crop  lease. 
Crews  V.  Cortez,  102  Tex.  Ill,  11.3  S. 
W.   523. 

70-77  In  action  by  tenant's  servant 
to  recover  for  negligence  of  landlord 
lease  admissible  to  show  tenant's  right 
to  elevator  privileges.  Sciolaro  v. 
Asch,  198  N.  Y.  77,  91  N.  E.  263. 

71-78  Cummings  i\  Elsholtz,  154  111. 
A])]!.  457. 

Acts  of  lessor  after  rent  accrued  do 
not  affect  right  to  recover  it.  And  in 
action  between  tenant  and  sub-tenant 
for  rent  due  when  former  was  dis- 
possessed evidence  showing  tender  by 
latter  to  lessor  in  summary  proceed- 
ings not  relevant.  Rainier  Co.  v. 
Smith,  65  Misc.  560,  120  N.  Y.  S.  993. 

71-79  Swift  V.  Bovd,  202  Mass.  26. 
SS  N.  E.  439. 

Where  the  premises  are  burned  the 
burden  of  proving  negligence  of  the 
tciiant  is  on  the  landlord  to  enable 
him  to  hold  the  tenant  for  rent  under 
an  agreement  to  pay  rent  on  the  dam- 
aged property  only  when  the  fire  should 
be  caused  by  the  tenant's  negligence. 
Guernsey  r.  Pub.  Co.,  85  Misc.  380,  147 
X.  Y.  S.  40S. 

Burden  is  on  tenant  to  establish  de- 
fense to  action  for  lent.  Katz  r.  AI- 
vord,  137  X.  Y.  S.  870. 
In  an  action  for  rent,  evidence  of  no- 
tice of  intent  to  surrender  is  inadmis- 
sible unless  it  shows  such  notice  as 
stijnilated  in  the  lease.  Ileyman  v. 
Robertson,  146  X.  Y.  S.  1075. 
Admission  of  relation  and  of  non-pay- 
ment of  rent  casts  upon  tenant  burden 
of  ])roving  justification  for  default. 
Pearce  r.  ITo'yt,  136  Mo.  App,  590,  118 
S.  W.  656. 

71-81     See  Streit  r.  Fav,  230  111.  319, 
S2  X.  E.  648. 
72-84    Purtell  f.  Farris,  137  Ga.  318, 
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73  S.  E.  634;  Hanson  v.  Co.,  23  N.  D. 
169,  135  N.  W.  766. 
Lessor  must  show  existence  of  all  stat- 
utory conditions  giving  right  to  use 
summary  remedy  for  collection  of  rent. 
Palethorp  v.  Schmidt,  12  Pa.  Super.  214. 
*'*If  one  entitled  to  a  forfeiture  de- 
mands rent  accrued  after  the  date  of 
the  right  of  forfeiture,  he  waives  the 
forfeiture;  but  there  is  no  waiver  in 
demanding  the  payment  of  that,  upon 
the  non-payment  of  which  the  forfeit- 
ure depends."  Mansur  v.  Chamberlin, 
162  Mo.  App.  155,  144  S.  W.  510. 
72-85  Moran  v.  Lavell,  32  E.  T.  338, 
79  A.  818. 

73  Where  rent  is  portion  of  crop, 
landlord  in  an  action  for  failure  to 
properly  cultivate,  may  show  the 
amount  grown  on  the  premises  in  other 
years.  Hen  son  v.  Baxter  (Tex.  Civ.), 
166  S.  W.  460. 

73-86  National  Cash  Register  Co.  v. 
Wait,  158  111.  App.  168. 
73-87  Burden  of  showing  tenant's 
authority  to  sell  crop  on  which  land- 
lord claims  lien  upon  intervener,  set- 
ting up  fact.  Antone  v.  Miles,  47  Tex. 
Civ.  289,  105  S.  W.  39. 
Lien  for  advancements. — Advancement 
of  things  necessary  to  cultivation  of 
land  presumed  to  create  lien.  Brown 
V.  Brown,  109  N.  C.  124,  13  S.  E.  797. 
In  other  cases  it  must  be  shown  that 
things  advanced  were  in  aid  of  pro- 
duction of  crop.  Windsor  B.  House 
V.  Watson,  148  K  C.  295,  62  S.  E.  305. 
73-88  Moore  v.  Eosser,  13  Ga.  App. 
392,   79   S.  E.  246. 

Evidence  of  improvements  by  the  les- 
see may  be  introduced  in  an  action  by 
him  against  his  transferee  to  recover 
a  greater  rental  than  that  mentioned 
in  the  lease.  J.  H.  Hicks  &  Son  v.  Moz- 
lev  &  Co.,  12  Ga.  App.  661,  78  S.  E. 
133. 

Evidence  of  a  custom  held  admissible 
to  corroborate  testimony  as  to  an  oral 
agreement  relative  to  the  rent.  Jack- 
son r.  Taylor  (Tex.  Civ.),  166  S.  W.  413. 
73-89  See  Ingraham  v.  Mitchell,  176 
111.  App.  469. 

Agreement  as  to  rent  to  be  paid  for 
subsequent  term  admission  as  to  rental 
value  for  preceding  term.  Dickinson 
V.  Co.,  77  Ark.  570,  92  S.  W.  21. 
Profits  owner  might  have  made  by  us- 
ing premises  not  provable.  Coles  Co. 
V.  Co.,  150  N.  C.  183,  63  S.  E.  736. 
Use  of  land  or  capability  for  use  shown. 
Coles  Co.  V.  Co.,  supra. 


Landlord  must  show  rental  value  dur- 
ing such  time  as  tenant  was  not  in 
possession  if  he  claims  surrender  inef- 
fectual. Gay  V.  Peak,  5  Ga.  App.  583, 
63  S.  E.  650. 

Customary  rent  paid  for  like  land  in 
community  shown.  Baldwin  v.  Bohl,  23 
S.  D.  395^  122  N.  W.  247. 
Unexecuted  oral  agreement  to  reduce 
rent  not  binding;  otherwise  as  to  pay- 
ments made  and  accepted  thereunder. 
Zindler  V.  Levitt,  132  App.  Div.  397, 
116  N.  Y.  S.  726. 

Judicial  notice  not  taken  of  lessened 
value  of  premises  because  of  failure 
to  repair.  Davies  v.  Hotchkiss,  112 
N.  Y.  S.  233. 

74-91     Dorb  v.  Waybright,  121  N.  Y. 
S.  584,  not  binding. 
74-92     Quinn  v.  Tobiason,  153  la.  650, 
133    N.   W.   1052. 

74-93     In   re  Young,    16  Phila.    (Pa.) 

215. 

When  presumption  of    payment    arises 

from  delay  in  making  denmnd.  Phe- 
nix  V.  Hallcock,  175  111.  App.  113. 
The  production  of  the  lease  containing 
a  provision  for  the  payment  of  the 
amount  claimed  makes  a  prima  facie 
case  that  such  sum  is  due  without  in- 
trinsic proof  that  the  same  has  not 
been  paid.  Cohen  v.  Plumtree,  170  IlL 
App.  311. 

Landlord  must  show  title  in  action  to 
enjoin  removal  of  building  during  life 
of  lease,  tenant  in  admittedly  rightful 
possession  and  claiming  ownership. 
Hoffman  v.  Nelson,  158  Mich,  573,  123 
N.  W.  41. 

74-94  Busch-Everett  Co.  v.  Oil  Co., 
128  La.  886,  55  S.  564;  Morgan  v.  Wil- 
liams, 39  Pa.  Super,  580. 
Tenant's  assent  to  increased  rent  dur- 
ing first  year  relevant  as  to  leasehold 
period.  Busch-Everett  Co.  v.  Oil  Co., 
supra;  Morgan  v.  Williams,  supra. 
75-96  Whether  premises  damaged 
as  to  be  unfit  for  occupancy,  amount 
paid  lessor  by  insurers  provable.  Ex- 
pert opinions  admissible  to  show  effect 
upon  stock  of  dry  goods  the  premises 
would  have  in  condition  in  which  they 
were  left  by  fire.  Testimony  as  to  con- 
dition of  walls  and  what  has  been  done 
to  secure  their  safety  also  competent. 
It  may  be  shown  that  precautions  taken 
were  called  for  by  reason  of  fire  in  an 
adjoining  building.  Meyer  D.  Co.  v. 
Madden,  45  Tex.  Civ,  74,  99  S.  W.  723. 
75-97  Gabel  v.  Page,  6  Cal.  App.  618, 
92  P.  749. 
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75-98     See  Bloom  r.  Wanner,  25  Ky. 

L.  R.  ]()4G,  77  S.  W.  930,  mailing  notice. 
Landlord  must  show  suffieienr-y  of  no- 
tice. Morgan  v.  Williams,  39  Pa.  Super. 
580. 

Writ  in  dispossession  proceedings  in- 
stituted by  landlord 's  at^ent  not  ad- 
missible unless  authority  shown.  Mc- 
Donald r.  Ruggiero,  136  App.  IHv.  699, 
121  N.  Y.  S.  417. 

75-1  Cancellation  of  lease  by  con- 
sent must  be  shown  bv  alleging  party. 
Lynch  v.  H.  Co.,  112  N.  Y.  S.  915. 
76-2  McLeod  r.  Amero  (Me.),  8S  A. 
652;  Levitt  v.  Zindler,  136  App.  Div. 
695.  121  N.  Y.  S.  483;  Herb  v.  Dav, 
139  N.  Y.  S.  931;  Edmundson  v.  Mach. 
Co.,  51  Pa.  Super.  545;  Gardiner  v 
Bair.  10  Pa.  Super.  74;  Rohbock  v.  Mc- 
Cargo,  6  Pa.  Super.  134;  Lipper  v. 
Bouve,  6  Pa.  Super.  452;  John  B.  Web- 
ster Co.  r.  Grossman  (S.  D.),  146  X.  W. 
565;  Theo.  Hamm  Brewing  Co.  v.  Wig- 
gam,  27  S.  D.  613,  132  N.  W.  270. 
76-3  Presumption  from  non-removal 
of  tenant's  goods  explained  by  prov- 
ing acts  of  lessor.  Schneider  r.  Bates, 
37   Pa.    Super.    432. 

76-4  New  parol  lease  no  evidence  of 
surrender  unless  within  exception  in 
stitute  of  frauds.  Rogge  v.  Levinson, 
113  X.  Y.  S.  525. 

76-6  Proof  of  agreement  as  to  sur- 
render must  be  clear  and  explicit;  es- 
tablished by  preponderance  of  evidence. 
Statute  of  frauds  not  involved.  Roh- 
bock  V.  McCargo,  6  Pa.  Super.  134. 
Time  to  vacate. — Evidence  of  time  in 
which  lessee  could  procure  similar 
premises  incompetent  where  he  has  stip- 
ulated to  vacate  in  reasonable  time 
after  notice.  Cooper  v.  Gambill,  146 
Ala.  184,  40  S.  827. 

76-7  Wabash  R.  &  L.  Co.  v.  Krabbe, 
145  Til.  App.  462;  Schwin  r.  Perkins, 
77  N.  J.  L.  402,  72  A.  454;  Stott  v. 
Chamberlain,  21  S.  D.  520,  114  N.  W. 
683  (under  statute");  Aaron  r.  TTolmes, 
35  Utah  49.  99  P.  450. 
77-8  Gav  V.  Peak,  5  Ga.  App.  583, 
63  S.  E.  650;  nabich  v.  Co.,  177  Tnd. 
193,  97  N.  E.  539;  Commercial  W.  Co. 
t\  Boston.  194  Mass.  460,  SO  N.  E.  645; 
Millis  r.  Ellis.  109  Minn.  81,  122  N.  W. 
1119;  Gerhart  R.  Co.  v.  Brecht.  109 
Mo.  Ap]>.  25,  84  S.  W.  216;  Pavne  r. 
Hall.  82  N.  .T.  L.  362,  82  A.  518;  Dagett 
v.  Champnev,  122  App.  Div.  254.  106 
N.  Y.  S.  892:  White  r.  Berrv.  24  R.  L 
74,  .52  A.  682;  Stott  r.  Chamberlain,  21 
S.  D.  520,  114  N.  W.  683. 


Evidence  of  acceptance. — Friedlander 
V.  Citron,  129  X.  Y.  S.  427. 
Lessor  may  testify  of  purpose  in  tak- 
ing possession  of  and  reletting  prem- 
ises abandoned  bv  lessee.  Higgins  v. 
Street,  19  Okla.  45,  92  P.  153,  13  L.  R. 
A.  (X.  S.)   398. 

Unauthorized  entry  upon  premises  after 
abardounient,  and  attempt  by  lessor  to 
relet  them  in  own  name  tends  strongly 
to  show  acceptance  of  surrender,  but 
not  conclusive.  It  seems,  that  an  ac- 
tual reletting  by  lessor  in  own  name 
to  another  tenant  for  a  different  period 
than  they  were  leased  to  defendant  for 
would  be  conclusive  evidence  of  accept- 
ance of  surrender.  Feust  r.  Craig,  107 
X.  Y.  S.  637,  cit.  Gray  v.  Co.,  9  App. 
Div.  115,  41  N.  Y.  S.  73,  162  X.  Y. 
388,  56  X.  E.  903,  76  Am.  St.  327,  49 
L.  R.  A.  580;  Crane  v.  Edwards,  80 
App.  Div.  333,  SO  X.  Y.  S.  747.  It  has 
been  said  in  another  case  that  accept- 
ance of  has  never  been  found,  as  mat- 
ter of  law,  to  arise  from  mere  attempt 
to  relet.  Dorrance  r.  Bonesteel,  51 
App.  Div.  129,  64  X.  Y.  S.  307. 
Adniissions  in  another  action  compe- 
tent to  show  acceptance  of  surrender. 
Hillman  v.  DeRosa,  46  Misc.  261,  92 
X.  Y.  S.  67. 

Lessor's  ".ntry  for  distress  of  goods  for 
month  of  term  prior  to  that  for  which 
suit  brought  and  receipt  of  rent  there- 
for shows  no  surrender  of  lease  by 
operation  of  law.  Home  C.  E.  Co.  v. 
Goldfarb,  78  X.  J.  L.  146,  74  A.  143. 
77-9  Gomprecht  r.  Ludwig,  63  Misc. 
557,  120  X.  Y.  S.  986. 
Receipt  containing  statement  that  re- 
mainder of  rent  was  to  be  paid  by  a 
snb-tenatit  held  insufficient  to  show  an 
acceptance  of  the  surrender.  Edinund- 
son  r.  Mach.  Co.,  51  Pa.  Super.  545. 
78-11  Kean  v.  Rogers.  146  Ta.  3.59, 
123  X.  W.  754;  Millis  r.  Ellis,  109 
Minn.  81,  122  X.  W.  1119;  Feust  v. 
Craig.  107  X^.  Y.  S.  637;  Pascoe  Ap. 
House  r.  Eno,  35  Pa.  Super.  337.  See 
Sandberg  r.  Light,  55  Wash.  189,  104 
P.  205. 

78-12  Kean  v.  Rogers,  146  La.  3.59, 
123  X.  W.  754;  Pavne  r.  Hall,  82  X.  J. 
L.  362,  82  A.  518;  Levitt  r.  Zindler, 
136  App.  Div.  69.5,  121  X.  Y.  S.  483 
(seeking  tenant  not  enough);  Dagett 
r.  Champnev.  122  App.  Div.  2.54.  106 
X.  Y.  S.  892;  Feust  r.  Craig,  107  X.  Y. 
S.  637;  ITnd^rhill  v.  Collins,  132  N.  Y. 
269.  30  X.  E.  576;  Gardiner  r.  Bair,  10 
Pa.  Super.  74. 
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Non-occupancy  of  business  property  evi- 
dence of  abandonment.  Parnass  r.  Ry- 
erson,  128  III.  App.  489, 
Abandonment  of  oil  and  gas  lease. — 
Rawlings  v.  Armel,  70  Kan.  778,  79  P. 
683. 

Abandonment  of  mine. — Material  to 
show  in  justification  of  abandonment 
of  mine  whether  operated  at  profit,  and 
capabilities.  Wilson  v.  Co.,  142  la. 
521,  119  N.  W.  604. 
Dissolution  of  lessee  partnership  and 
tender  of  key  by  stranger  insufficient 
to  show  surrender.  Creachen  v.  Achen- 
berg  (-N.  J.  L.),  70  A.   160. 


LARCENY 

86-1  Jackson  v.  S.,  5  Ala.  App.  306, 
57  S.  594;  S.  v.  Stewart,  6  Penne.  (Del.) 
435.  67  A.  786;  S.  v.  Wolf,  6  Penne. 
(Del.)  323.  66  A.  739;  S.  v.  Carr,  4 
Penne.  (Del.)  523,  57  A.  370;  Powell 
V.  S.,  63  Fla.  34,  57  S.  609;  Franklin 
V.  S.,  3  Ga.  App.  342,  59  S.  E.  835; 
Blankenship  v.  C,  147  Ky.  768,  145  S. 
W.  752;  Lucas  v.  C,  147  Ky.  744,  145  S. 
W.  751:  Wallace  v.  S.,  91  Neb.  158,  135 
N.  W.  549;  Rockwell  v.  S.,  90  Neb.  744, 
134  N.  W.  528;  Motley  v.  S.  (Tex.  Cr.), 
145  S.  W.  620;  Suggs  v.  S.  (Tex. 
Or.),  143  S.  W.  186;  Whitsel  v.  S.,  49 
Tex.  Cr.  42,  90  S.  W.  505;  Wilson  r.  S. 
(Tex.  Cr.),  100  S.  W.  153;  S.  v.  Nelson, 
39  Utah  238,  117  P.  71;  S.  v.  Blay,  77 
Vt.  56,  58  A.  794  (uncorroborated  ex- 
tra-judicial confessions  insufficient) ; 
Topolewski  V.  S.,  130  Wis.  244,  109 
N.  W.  1037. 

Evidence  held  sufficient. — Ledgerwood 
V.  S.,  6  Okla.  Cr.  105,  116  P.  202;  S. 
V.  Cline,  27  S.  D.  573,  132  N.  W.  160. 
Evidence  of  breaking  in  is  admissible, 
although  defendant  has  been  acquitted 
of  burglary,  since  under  Texas  statute 
the  offenses  do  not  merge.  Roman  v. 
S.  (Tex.  Cr.),  142  S.  W.  912. 
86-2  Control  of  property  by  accused 
must  be  shown.  S.  v.  Johnson,  78 
Kan.  866,  98  P.  216. 
86-3  Celender  v.  S.,  86  Ark.  23,  109 
S.  W.  1024;  S.  V.  Wolf,  6  Penne.  (Del.) 
323,  66  A.  739;  S.  v\  West,  15  Ida.  73, 
95  P.  949;  S.  v.  Kimes,  145  la.  346,  124 
N.  W.  164;  P.  V.  Mindeman,  157  Mich. 
120,  121  N.  W.  488;  Francis  v.  S.,  87 
Miss.  493,  39  S.  897;  S.  v.  Lockhart, 
188  Mo.  427,  87  S.  W.  457;  Rios  v.  S. 
(Tex.  Cr.),  101  S.  W.  988;  Winchester 
f.  S.  (Tex.  Cf.),  85  S.  W.  1073;  Bogan 


f.  S.  (Tex.  Cr.),  95  S.  W,  131;  Johnson 
V.  S.,  50  Tex.  Cr.  68,  94  S.  W.  900. 
Evidence  held  insufficient. — Stewart  v. 
S.,  9  Ga.  App.  501,  71  S.  E.  755;  P.  v. 
Manfredi,  129  N.  Y.  S.  84;  S.  V.  Givens, 
87  S.  C.  525,  70  S.  E.  162. 
Evidence  held  sufficient. — ^Rynes  v.  S., 
99  Ark.  121,  137  S.  W.  800;  Allen  v. 
C,  144  Ky.  222,  137  S.  W.  1060;  Deaton 
f.  S.,  7  Okla.  Cr.  436,  123  P.  701;  Chairs 
V.  S.,  124  Tenn.  630,  139  S.  W.  711;  Tay- 
lor V.  S.,  62  Tex.  Or.  611,  138  S.  W.  615. 
87-5  P.  V.  Mindeman,  157  Mich.  120, 
121  N.  W.  488;  Wilburn  v.  Ty.,  10  N. 
M.  402,  62  P.  968. 

89-8  S.  V.  Johnson,  36  Wash.  294,  78 
P.  903,  sufficient. 

89-9  S.  V.  Smith,  190  Mo.  706,  90  S. 
W.  440. 

89-10  Bailey  v.  S.,  50  Tex.  Or.  398, 
97  S.  W.  694. 

89-12  Dimmick  v.  U.  S.,  135  Fed. 
237,  70  C.  C.  A.  141;  Jefferson  v.  S., 
89  Ark.  129,  115  S.  W.  1140;  P.  v. 
Ward,  10  Cal.  App.  524,  102  P.  679; 
McDonald  v.  S.,  56  Fla.  74,  47  S.  485; 
Ray  V.  S.,  4  Ga.  App.  67,  60  S.  E.  816; 
Sheffield  v.  'S.,  1  'Ga.  App.  13i5,  57  S.  E. 
969;  Gurley  v.  S.,  10  Ga.  App.  841,  74 
S.  E.  441;  S.  V.  Clark,  145  la.  731,  122 
N.  W.  957;  S.  v.  Collins,  79  Kan.  411, 
99  P.  817;  S.  t\  Broxton,  118  La.  126, 
42  S.  721;  Ty.  v.  Leslie,  15  N.  M.  240, 
106  P.  378;  Ty.  v.  Caldwell,  14  N.  M. 
535,  98  P.  167;  C.  v.  Dingman,  26  Pa. 
Super.  615;  S.  v.  Wilkes,  82  S.  C.  163, 
63  S.  E.  688;  S.  l>.  Langford,  74  S.  C. 
460,  55  S.  E.  120;  S.  v.  Glover,  21  S.  D. 
4i65,  113  N.  W.  &25;  Daly  v.  S.  (Tex. 
Or.),  117  S.  W.  798  (opportunitv) ;  Har- 
rold  V.  S.,  46  Tex.  Cr.  568,  81  S.  W. 
728;  Rucker  v.  S.,  51  Tex.  Cr.  222,  101 
S.  W.  804;  Franks  t\  S.,  48  Tex.  Ct. 
211,  87  S.  W.  148;  Burch  v.  S.,  49  Tex. 
Cr.  13,  90  S.  W.  168;  Nelson  v.  S., 
48  Tex.  Cr.  471,  88  S.  W.  807;  Byrd 
V.  S.,  49  Tex.  Cr.  279,  93  S.  W.  114; 
Hooton  V.  S.,  53  Tex.  Cr.  6,  108  S.  W. 
651;  Robinson  V.  S.,  18  Wyo.  216,  106 
P.  24. 

90-13  Lipsey  v.  P.,  227  111.  364,  81 
N.  E.  348;  S.  v.  Johnson,  36  Wash.  294, 
78  P.  903. 

90-14  S.  V.  Wells,  33  Mont.  291,  S3 
P.  476  (information  from  defendant's 
accomplices  as  to  whereabouts  of  stolen 
property,  admissible) ;  Winkler  v.  S., 
58  Tex!  Cr.  564,  126  S.  W.  1134. 
91-16  C.  V.  Fritch,  9  Pa.  C.  C.  164; 
Counts  t\  S.,  48  Tex.  Ct.  629,  89  S.  W. 
972    (on  prosecution   for   theft   of  ap- 
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pearance  bond  evidence  defendant  and 
principal  in  bond  had  been  living  to- 
gether in  adultery,  not  admissible). 
91-17  S.  V.  Baird,  13  Ida.  29,  88  P. 
233;  S.  V.  Soper,  207  Mo.  502,  106  S. 
W.  3;  Hawkins  v.  S.,  58  Tex.  Cr.  407, 
126  S.  W.  268;  Brown  v.  S.,  57  Tex. 
Cr.  570,  124  S.  W.  101. 
Advertisements  for  accused  are  admis- 
sible on  question  of  flight.  S.  V.  Wal- 
lace, 162  N.  C.  622,  78  S.  E.  1. 
92-18  P.  V.  Mindeman,  157  Mich.  120, 
121  N.  W.  488;  Brown  v.  S.,  57  Tex. 
Cr.  570,  124  S.  W.  101. 
Flight  in  respect  to  another  like  of- 
fense, not  relevant  to  offense  as  to 
which  llight  not  attempted.  Damron 
V.  S.,  58  Tex.'  Cr.  255,  125  S.  W.  396. 
92-19  Lynch  v.  S.,  95  Ark.  168,  128 
S.  W.  1053  (and  of  othjer  articles  than 
that  alleged,  all  being  in  same  recep- 
tatde) ;  P.  V.  King,  8  Cal.  App.  329,  96 
P.  916;  Menefee  v.  S.,  59  Fla.  316,  51 
S.  555  (offer  to  sell  property  in  which 
accused  did  not  deal);  Brvant  v.  S., 
4  Ga.  App.  851,  62  S.  B.  ^540;  Quin- 
lan  V.  C,  149  Ky.  476,  149  S.  W.  892; 
AValton  v.  C,  148  Ky.  48.5,  146  S.  W. 
1097;  S.  V.  Allen,  34  Mont.  403,  87  P. 
177;  S.  V.  Hamilton,  77  S.  C.  383,  57  S. 
E.  1098  (possession  of  stolen  property 
and  sale  for  much  less  than  its  value, 
evidence  from  which  guilt  inferred) ; 
Overstreet  i\  S.  (Tex.  Cr.),  150  S.  W. 
809;  Daly  v.  S.  (Tex.  Cr.),  117  S.  W. 
79S;  Bink  v.  S.,  48  Tex.  Cr.  598,  89 
S.    W.    1075. 

See   Coleman  r.  S.,   150  S.  W.  1177. 
Circumstantial  evidence  mav  show  pos- 
session.     S.   v.   Clark,   145   la.   731,   122 
N.  W.  957. 

92-2<)     Dimmick    v.    U.    S.,    135    Fed. 
257,    70    C.    C.    A.    141. 
The  corpus  delicti  not  proved  by  show- 
ing possession.    Robinson  v.  S.,  18  Wyo. 
216,  106  P.  24. 

92-21  P.  V.  Horton,  7  Cal.  App.  34, 
93  P.  382;  Roquemore  V.  S.,  50  Tex. 
Cr.  542,  99  S.  W.  547. 
93-23  Douglass  v.  S.,  91  Ark.  492, 
121  S.  W.  923;  Wilev  v.  S.,  3  Ga.  App. 
120,  59  S.  E.  438;  S.  v.  Anderson,  162 
N.  C.  571,  77  S.  E.  238;  S.  r.  Record,  151 
N.  C.  695.  65  S.  E.  1010;  S.  r.  Winter, 
83  S.  C.  153,  65  S.  E.  209;  Pool  v.  S., 
51  Tex.  Cr.  596,  103  S.  W.  vS92.  See 
S.  r.  Weinberg,  245  Mo.  oW.  150  S.  W. 
1069. 

93-24  S.  r.  Carr,  4  Penne.  (Del.)  523, 
57  A.  370;  Hilscher  v.  S.,  48  Tex.  Cr. 
357,  88  S.  W.  227. 


93-25  P.  V.  King,  8  Cal.  App.  329,  96 
P.   916;   Brvant   v.   S.,  4  Ga.  App.   851, 

62  S.  E.  540;  S.  f.  Stone,  40  Mont.  88, 
105  P.  89;  Askew  v.  U.  S.,  2  Okla.  Cr. 
155,  101  P.  121;  Pickering  f.  U.  S., 
2  Okla.  Cr.  197,  101  P.  123. 

There  is  no  burden  on  defendant  to 
exjdain  his  i)ossession  of  stolen  prop- 
erty. S.  V.  Hutchison,  121  Minn.  405, 
141  N.  W.  483. 

93-26  Slater  v.  U.  S.,  1  Okla.  Cr. 
275,   98   P.    110. 

93-27  S.  V.  Clark,  145  la.  731,  122 
N.  W.  957. 

94-28  Black  v.  S.,  1  Ala.  App.  168, 
55  S.  948; -Wiley  r.  S.,  92  Ark.  586, 
124  S.  W.  249;  Douglass  v.  S.,  91  Ark. 
492,   121    S.   W.   923;    P.   r.   Matezuski, 

11  Cal.  App.  465,  105  P.  425;  P.  r.  King, 
8  Cal.  App.  329,  96  P.  916  (rehear,  de- 
nied by  supreme  court) ;  P.  v.  Horton, 
7  Cal.  App.  34,  93  P.  382;  Clark  r.  S., 
59  Fla.  9,  15,  52  S.  518;  Besheres  r.  S., 

12  Ga.  App.  805,  78  S.  E.  483;  Wilkes 
f.  S.,  11  Ga.  App.  384,  75  S.  E.  443; 
S.  f.  Kimes,  145  la.  346,  124  X.  W.  164; 
S.  V.  Sparks,  40  Mont.  88,  105  P.  89; 
S.  i\  Allen.  34  Mont.  403,  87  P.  177; 
Ty.  V.  Caldwell,  14  N.  M.  535,  98  P. 
167;    Ty.   v.  Livingston,   13   N.   M.  318, 

84  P.  1021;  Slater  r.  U.  S.,  1  Okla. 
Cr.  275,  98  P.  110;  Askew  v.  U.  S.,  2 
Okla.  Cr.  155,  101  P.  121;  Cox  v.  Ty., 
2  Okla.  Cr.  668,  104  P.  378;  S.  r.  Hill, 

63  Or.  451,  128  P.  444;  S.  f.  Brink- 
ley,  55  Or.  134,  104  P.  893;  S.  r.  Min- 
nick,  54  Or.  86,  102  P.  605;  McDonald 
V.  S.  (Tex.  Cr.),  1.56  S.  W.  209  (suffi- 
cient); Newton  v.  S.,  63  Tex.  Cr.  622, 
138   S.   W.   708. 

95-29  S.  r.  Short.  7  Penne.  (Del.) 
295,  75  A.  787;  S.  r.  Wolf,  6  Penne. 
(Del.)  323,  66  A.  739;  S.  r.  Anderson, 
162  N.  C.  571,  77  S.  E.  238. 
96-30  P.  r.  Roderiguez,  16  Cal.  App. 
358,  116  P.  986;  S.  r.  Wolf,  6  Penne. 
(Del.)  323.  66  A.  739;  Miller  r.  P., 
229  HI.  376,  82  X.  E.  391;  S.  r.  Mag- 
gard,  250  Mo.  335,  157  S.  W.  354. 
96-31  Glass  r.  S.  (Ark.),  1.58  S.  W. 
1071;  McDonald  v.  S..  56  Fla.  74,  47 
S.  4S5;  P.  v.  Everett,  242  HI.  628,  90 
N.   E.   226;    Mason   r.  S.,   171   Ind.   78, 

85  N.  E.  776;  S.  r.  Perry  (la.),  14.5  N. 
W.  56;  .Tohnson  r.  C,  1.54  Kv.  742,  1.59 
S.  W.  560;  S.  r.  Court.  225  ^fo.  609,  125 
S.  W.  451;  S.  V.  Vinton,  220  Mo.  90,  119 
S.  W.  370;  S.  r.  Crooke.  129  ^fo.  App. 
490.  107  S.  W.  1104;  S.  r.  Stone,  40 
Mont.    88,    105    P.    89,.      Contra,    S.    v. 
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Kimes,  145  la.  346,  124  N.  W.  164, 
over,  cases. 

Proof  of  opportunity  and  false  state- 
ments may  be  made  to  ascertain  origin 
of  possession.  Mason  v.  S.,  171  Ind. 
78,   85   N.   E.   776. 

Under   Spanish   law   possession   is   pre- 
sumed  acquired   in   good   faith.      U.   S. 
V.  Eapman,   1   Phil.  Isl.   294. 
97-32     P.  v.  Gibson,  16  Cal.  App.  347, 
116  P.  987. 

98-35     Mason    r.  S.,   171    Ind.    78,   85 
N.  E.   776. 
98-36     S.    V.   Bailey,    63   W.   Va.   668, 

60  S.  E.  785. 

99-37  Jones  v.  B.,  85  Ark.  360,  108 
S.  W.  223;  P.  V.  King,  8  Cal.  App.  329, 
96  P.  916;  Collier  v.  S.,  55  Fla.  7,  45 
S.  752;  Smith  v.  S.,  11  Oa.  App.  385, 
75  S.  E:.  447;  S.  v.  McKinney,  76  Kan. 
419,  91  P.  1068;  S.  V.  Christian  (Mo.), 
161  S.  W.  805;  S.  v.  Anderson,  162  N. 
C.  571,  77  S.  E.  23^8;  Armstead  v.  S., 
48  Tex.  Cr.  304,  87  S.  W.  824;  Selph  V. 
S.,  49  Tex.  Cr.  18,  90  S.  W.  174;  Pool 
V.  S.,  51  Tex.  Cr.  596,  103  S.  W.  892; 
Robinson  v.  S.,  18  Wyo.  216,  106  P.  24. 
100-38  Perry  v.  S.,  155  Ala.  93,  46 
S.  470;  Jackson  p.  S.,  108  Ark.  425, 
158  S.  W.  138;  Crossland  v.  S.,  77  Ark, 
537,  92  S.  W.*  776;  Collier  v.  S.,  55  Fla. 
7,  45  S.  752;  S.  v.  Beard  (S.  D.),  147 
N.  W.  69;  Peters  v.  S.,  49  Tex.  Cr. 
365,  91   S.  W.  224v 

See  Jackson  v.  S.  (Okla.  Cr.),  139  P. 
324. 

100-40  S.  V.  Wolf,  6  Penne.  (Del.) 
3-23,  66  A.  739;  Mance  v.  S.,  5  Ga. 
App.  229,  62  S.  E.  1053;  Huguley  v. 
S.,  7  Ga.  App.  780,  68  S.  E.  333;  Mil- 
ler V.  P.,  229  111.  376,  82  N.  E.  391; 
S.  V.  McClain,  130  la.  73,  106  N.  W. 
376;  Ty.  r.  Livingston,  13  N.  M.  318, 
84  P.  1021;  Blair  r.  Ty.,  15  Okla.  549, 
82  P.  653;   C.  V.  Berney,  28  Pa.  Super. 

61  (inference  does  not  arise  after  lapse 
of  two  months);  C.  V.  Frew,  3  Pa. 
C.  O.  492;  Menehaca  P.  S.,  58  Tex.  Cr. 
198,   125   S.  W.   20. 

On  the  question  of  recovery  the  nature 
of  the  property  may  be  considered. 
The  jury  properly  could  say,  that  auto- 
mobile tires  ordinarily  do  not  pass  from 
hand  to  hand  in  common  traffic.  C.  v. 
Taylor,  210  Mass.  443,  97  N.  E.  94. 
Check  given  accused  in  payment  for 
stolen  property,  competent  to  fix  date 
of  sale.  Dennis  v.  &.,  88  Ark.  418,  114 
S.  W.  926. 

101-42  Echols  V.  S.,  147  Ala.  700,  41 
S.  298;   S.  V.  Wells,  33  Mont.  291,  83 


P.  476;  S.  V.  Minnick,  54  Or.  86,  102 
P.  605. 

Where  accused  did  not  have  possession 
until  thirty  days  after  theft,  presump- 
tion of  guilt  would  not  apply.  S.  v. 
Anderson,  162  N.  C.  571,  77  S.  E.  238. 
102-43  Three  and  half  months,  too 
remote.  Menehaca  v.  S.,  58  Tex.  Cr. 
198,  125   S.   W.   20. 

102-44  S.  r.  Record,  151  N.  C.  695, 
65  S.  E.  1010. 

103-45  Wiley  v.  S.,  92  Ark.  586,  124 
S.  W.  249. 

103-46  S.  v.  Hammons,  226  Mo.  604, 
126  S.  W.  422;  Morgan  V.  S.,  62  Tex. 
Cr.  120,  136  S.  W.  1065. 
Sack  of  shoes,  identified,  may  be  admit- 
ted in  evidence  to  show  recent  posses- 
sion. See  S.  V.  Stutches  (la.),  144  N. 
W.   597. 

105-49  S.  V.  Minnick,  54  Or.  86,  102 
P.  605.  See  Lujan  v.  S.  (Ariz.),  141 
P.   706. 

105-50  Peterson  r.  S.,  6  Ga.  App. 
491,  65  S.   E.   311. 

105-51  Perry  v.  P.,  38  Colo.  23,  87 
P.  796  (identification  is  for  jury) ;  S. 
V.  James,  194  Mo.  268,  92  S.  W.  679 
(after  identification  it  is  for  jury  to 
determine  ownership) ;  McDaniel  v.  S., 
49  Tex.  Cr.  47,  90  S.  W.  504.  See 
Perry  v.  S.,  155  Ala.  93,  46  S.  470; 
P.  V.  Petlin,  1  Cal.  App.  612,  82  P.  980; 
Peace  v.  S.  (Tex.  Cr.),  153  S.  W.  320 
(insuflicient). 

Testimony  of  owner  is  sufficient  to  con- 
vict even  though  the  preponderance  of 
evidence  is  contrary.  Stewart  v.  S. 
(Tex.  Cr.),  160  S.  W.  381. 
Evidence  to  he  relevant  and  admissible 
need  not  be  sufficient  in  itself  to  es- 
tablish a  disputed  point  in  fact.  S. 
V.  Tidwell  (Utah),  139  P.  863. 
Identity  shown  by  circumstantial  evi- 
dence.—S.  V.  Clark,  145  la.  731,  122 
N.  W.  957. 

106-52     S.  V.  Clark,  supra. 
106-53     McDonald  v.  S.,  2  Ga.  App. 
633,  58   S.  E.   1067. 

106-54  Miller  v.  Ty.,  9  Ariz.  123,  80 
P.  321,  identity  of  colt's  mother.  Wit- 
ness may  testify  he  identified  the  goods. 
Platinburg  v.  S.,  57  Tex.  Cr.  375,  123 
S.  W.  421. 

Men  who  had  repaired  article  may  tes- 
tify to  identity  by  the  way  it  had 
been  repaired.  McGee  v.  S.  (Tex.  Cr.), 
155  S.  W.  246. 

106-55  McDonald  v.  S.,  56  Fla.  74, 
47  S.  485   (a  gold  coin);   Thompson  v.. 
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S.,  58  Fla.  106,  50  S.  507;  S.  v.  Walker, 
194   Mo.   253,  92   S.  W.  659. 
107-56     See  Lynne  v.  S.,  53  Tex.  Cr. 
375,   111    S.   W.   729. 
107-57     Lynne  v.   S.,   supra. 
108-58     Acts     and     declarations     of 
prosecuting      witness,      after      accused 
parted     with     possession     of     property 
stolen,  if  made  in  his  absence,  not  com- 
petent.     Richards    r.    S.,    59    Tex.    Cr. 
203.  127  S.  W.   823. 
Acts  and  conduct  of  third  persons  can- 
not  be    proved    if    thoy    imply    opinion 
concerning  fact  of  larceny  and  defend- 
ant's guilt.     Richards  v.  S.,  supra. 
108-59     Wilson  v.  S.,  58  Tex.  Cr.  104, 
124   S.   W.    943. 

108-60  Failure  of  accused  to  defend 
action  of  replevin  for  property  in  his 
possession,  immaterial.  S.  f.  Kimes, 
145  la.  346.  124  N.  W.  164. 
108-61  Crossland  v.  S.,  77  Ark.  537, 
92  S.  W.  776  (method  of  obtaining 
property  competent  to  overcome  pre- 
sumption) ;  Peeples  i\  S.,  5  Ga.  -App. 
706.  63  S.  E.  719. 

108-63  McDonald  v.  S.,  56  Fla.  74, 
47  S.  485;  Lanier  v.  S.,  126  Ga.  586, 
55  S.  E.  496  (statements  or  declara- 
tions by  accused  when  first  asked  for 
explanation);  Morris  v.  S.,  5  Ga.  App. 
30n,  63  S.  E.  26;  S.  v.  Grubb,  201  Mo. 
585,  99  S.  W.  1083;  Britain  v.  S..  52 
Tex.  Cr.  169,  105  S.  W.  817;  Pool  n 
S.,  48  Tex.  Cr.  478,  88  S.  W.  350. 
109-64  There  is  no  burden  on  de- 
fendant to  explain  his  possession  of 
stolen  property.  S.  V.  Hutchison,  121 
Minn.  405,  141  N.  W.  483. 
110-66  Williams  v.  S.,  o  Ala.  App. 
112,  59  S.  528. 

112-70  If  explanation  first  attempt- 
ed on  trial  failure  of  accused  to  sub- 
poena person  from  whom  he  claims  to 
have  obtained  property  is  to  be  regard- 
ed in  considering  good  faith  of  expla- 
nation. Cleveland  v.  S.,  57  Tex.  Cr- 
356,  123  S.  W.   142. 

112-72  McDonald  v.  S.,  56  Fla.  74, 
47  S.  485. 

113-74     McDonald  r.  S.,  supra. 
115-76     S.  V.  Carter,  144  Ta.  280,  121 
N.  W.  694;   S.   V.  Grubb,   201   Mo.  585, 
99   S.   W.   1083;   S.   v.  Stone,  40   Mont. 
88,  105  P.  89. 

Inference  of  giiilt,  strengthened  by 
false  explanation  and  claim  of  owner- 
ship. Douglass  r.  S.,  91  Ark.  492,  121 
S.  W.  923. 

116-81  S.  V.  Carter,  144  la.  280,  121 
N.  W.  694. 


117-82  Martin  v.  S.,  76  Ark.  615,  88 
S.  W.  962;  McGaha  r.  S.,  76  Ark,  615, 
88  S.  W.  983;  P.  v.  Mevers,  5  Cal.  App. 
674,  91  P.  167;  Morris  v.  S.,  5  Ga. 
App.  300,  63  S.  E.  26;  S.  v.  Carter,  144 
la.  280,  121  N.  W.  694;  S.  v.  Bartlett, 
128  la.  518,  105  X.  W.  59;  Todd  v.  C, 
29  Ky.  L.  R.  473,  93  S.  W.  631;  S.  r. 
Soper,  207  Mo.  502,  106  S.  W.  3;  S.  r. 
Willette,  46  Mont.  326,  127  P.  1013;  Ty. 
V.  Livingston,  13  N.  M.  318,  84  P. 
1021;  S.  V.  Winter,  83  S.  C.  153,  6-5  S. 
E.  209;  Slaughter  v.  S.  (Tex.  Cr.),  105 
S.  W.  198. 

117-83  Sims  r.  S.  (Tex.  Cr.),  103  S. 
W.   79. 

118-84  S.  V.  Winter,  83  S.  C.  153,  65 
S.  E.  209. 

118-85  Sparks  r.  Tv.,  146  Fed.  371, 
76  C.  C.  A.   594. 

But  where  defendant  claimed  never  to 
have  had  any  anvil  in  his  shop,  except 
one  different  from  the  stolen  one,  he 
cannot  show  from  whom  he  bought  it. 
Murphy  v.  S.  (Ala.  App.),  64  S.  520. 
119-87  S.  V.  Wright,  199  Mo.  161, 
97  S.  W.  874;  C.  r.  Dingman,  26  Pa. 
Super.  615;  S.  v.  Winter,  S3  S.  C.  153, 
65  S.  E.  209. 

119-88  S.  i\  Carr,  4  Penne.  (Del.) 
523,  57  A.  370. 

120-90  Martin  r.  S.,  10  Ga.  App.  79.5, 
74  S.  E.  304;  Ty.  r.  Caldwell.  14  N.  M. 
535,  98  P.  167  (to  show  intent);  How- 
ard r.  S.,  9  Okla.  Cr.  337.  131  P.  1100. 
121-93  Clampitt  v.  U.  S.,  6  Tnd.  Tv. 
92,  89  S.  W.  666;  F.  v.  Gever,  196  N. 
Y.  364.  90  N.  E.  48;  P.  r.  Sekcson,  111 
App.  Div.  490,  97  N.  Y.  S.  917;  P'.  v. 
Smilie,  118  App.  Div.  611.  103  X.  Y. 
S.  348;  Clark  i\  S.,  59  Tex.  Cr.  246, 
128  S.  W.  131;  Weslev  r.  S.  (Tex. 
Cr.),  85  S.  W.  802;  Topolewski  v.  S., 
130  Wis.  244,  109  X.  W.  1037. 
121-94  Stapleton  v.  S..  80  Ark.  617, 
97  S.  W.  296;  P.  v.  Cahill.  11  Cal. 
App.  685,  106  P.  115.  Suspicious  con- 
duct of  two  apparent  strangers  on  day 
they  co-operated  in  committing  larceny 
may  be  proved  to  show  concert  of 
action.  Rvan  r.  U.  S.,  26  App.  Cas. 
(D.  C.)  74;  Rav  r.  S.,  4  Ga.  App.  67, 
60  S.  E.  816;  Young  r.  IT.  S.,  7  Tnd.  Ty. 
78,  103  S.  W.  771;  Tv.  r.  Livingston, 
13  X.  :M.  318,  84  P.  1021;  Hurst  v.  Tv., 
16  Okla.  600,  86  P.  2«0;  C.  r.  Bene- 
dick, 39  Pa.  Super.  477. 
Admissible  where  evidence  tends  to 
show  a  conspiracy.  Jones  i'.  S.  (Okla. 
Gr.V  137  P.  121.' 
122-95     Douglass  v.  S.,  91  Ark.  492, 
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121  S.  W.  923;  Bailey  v.  S.,  92  Ark. 
216,  122  S.  W.  497;  Thrash  v.  S.,  79 
Ark.  347,  96  S.  W.  360  (changing  ear 
marks  on  hog  and  offering  to  buy  same 
when  found  sufficient  evidence  of  in- 
tent); P.  V.  Grider,  13  Cal.  App.  703, 
110  P.  586;  S.  V.  Wolf,  6  Penne.  (Del.) 
323,  66  A.  739;  Musgrove  v.  S.,  5.  Ga. 
App.  467,  63  S.  E.  538;  Simmons  v. 
S.,  2  Ga.  App.  638,  58  S.  E.  1066; 
S.  17.  Kimes,  145  la.  346,  124  K  W. 
164;  S.  V.  Claybaugh,  138  Mo.  App. 
360,  122  S.  W.  319;  P.  v.  Moss,  113 
App.  Div.  329,  99  N.  Y.  S.  138;  P.  v. 
Brunham,  ]19  App.  Div.  302,  104  N.  Y. 
S.  725;  Johnson  v.  V.  S.,  2  Okla.  Cr 
16,  99  P.  1022.  Permanent  appropria- 
tion of  property  must  be  contemplated. 
P.  V.  Kenney,  135  App.  Div,  380,  119  N. 
Y.  S.  854;  Canaday  v.  S.  (Tex.  Cr.), 
87  S.  W.  346;  Flagg  v.  S.,  51  Tex.  Cr. 
602,  103  S:  W.  855;  Womack  v.  S..  48 
Tex.  Cr.  148,  86  S.  W.  1015;  S.  v.  Eddj. 
46  Wash.  494,  90  P.  641. 
123-96  Canton  Nat.  Bk.  v.  Co.,  Ill 
Md.  41,  73  A.  684;  Crockford  v.  S., 
73  Neb.  1,  102  N.  W.  70;  S.  v.  Donald- 
son, 35  Utah  96,  99  P.  447. 
124-97  In  Missouri,  in  order  to  con- 
stitute the  crime  of  larceny,  it  is  nec- 
essary that  the  goods  be  taken  with 
the  intent,  not  only  to  deprive  the 
owner  of  the  us©  thereof,  but  to  con- 
vert them  to  the  use  or  benefit  of  the 
defendant.  S.  v.  Ehea,  164  Mo.  App. 
666,  147  S.  W.  1096. 
1S4-98  P.  V.  Weber,  130  App.  Div. 
593,  115  N.  Y.  S.  453;  Worthington 
V.  S.,  53  Tex.  Cr.  178,  109  S.  W.  187. 
But  see  Aldrich  v.  S.,  224  111.  622,  79 
N.  E.  964. 

125-1  Kennon  V.  S.,  46  Tex.  Cr.  359, 
82   S.   W.   518. 

125-2  Brewer  v.  S.,  93  Ark.  479,  125 
S.  W.  127;  Cohoe  v.  S.,  82  Neb.  744, 
118  N.  W.  1088;  Eochell  v.  S.,  55  Tex. 
Cr.  152,  115  S.  W.  583. 
126-3  Miller  r.  Ty.,  9  Ariz.  123,  80 
P.  321;  Jackson  V.  S.,  101  Ark.  473,  142 
S.  W.  1153;  P.  V.  Mullallev,  16  Cal. 
App.  44,  116  P.  88;  Collier  v.  S.,  55 
Fla.  7,  45  S.  752;  S.  v.  Bailev,  63  W. 
Va.  668,  60  S.  E.  785;  Stoddard  V.  S., 
132  Wis.  520,  112  N.  W.  453. 
127-6  S.  V.  Phillips,  105  Minn.  375, 
117  N.  W.  508;  S.  V.  Thompson,  31  Nev. 
209,  101  P.  557. 

128-7  Towns  v.  S.,  167  Ind.  315,  78 
N.  E.  1012;  Malone  v.  S..  169  Ind.  72 
81  N.  E.  1099;  Bradlev  v.  S.,  165  Ind. 
397,  75  N.  E.  873;  S.  v.  Wortman,  78 


Kan.  847,  98  P.  217  (time  of  taking); 
C.  V.  Clanev,  187  Mass.  191,  72  N.  E. 
842;  S.  V:  Force,  100  Minn.  396,  111  N. 
W.  297;  S.  V.  McGee,  188  Mo.  401,  87 
S.  W.  452;  S.  V.  Lockhart,  188  Mo.  427, 
87  S.  W.  457;  S.  v.  McCarthv,  36  Mont. 
226,  92  P.  521;  Ty.  v.  Meredith,  14  N. 
M.  288,  91  P.  731;  P.  r.  Kellogg,  105 
App.  Div.  505,  94  N.  Y.  S.  617. 
128-8  Blaekshare  v.  S.,  94  Ark.  548, 
128  S.  W.  549  (ineffectual  attempt  to 
post  animals  as  estravs);  Bailey  v.  S. 
(Ark.),  122i  S.  W.  497^  (one  accused  of 
stealing  pistol  from  policeman  may 
show  latter  threatened  to  kill  him) ; 
Kegans  r.  S.  (Tex.  Ct.),  95  S.  W.  122. 
129-11  See  Taylor  v.  Means,  139  Ga. 
578,  77  S.  E.  373. 

129-12  C.  V.  Taylor,  210  Mass.  443, 
97  N.  E.  94;  P.  v.  Henry,  127  App. 
Div.  489,  111  N.  Y.  S.  1005;  Long 
V.  S.,  55  Tex.  Cr.  55,  144  S.  W.  632; 
Richardson  v.  S.  (Tex.  Cr.),  103  S.  W. 
852. 

Publicity  of  taking,  powerful  evidence 
to  show  bona  fides  of  claim  of  right. 
Musgrove  v.  S.,  5  Ga.  App.  467,  63 
S.  E.  538. 

130-13  Impecunious  circumstances 
of  defendant  before  commission  of 
crime,  admissible.  Dimmick  r.  U.  S., 
135  Fed.  257,  70  C.  C.  A.  141;  P.  v. 
Peltin,  1  Cal.  App.  612,  82  P.  980;  S. 
V.  Wells,  33  Mont.  291,  83  P.  476.  If  it 
is  shown  he  had  considerable  money 
thereafter.  Thompson  v.  S.,  58  Fla.  106, 
50  S.  507. 

130-14  Bass  v.  S.,  58  Fla.  1,  50  S. 
531;  S.  V.  Clavbaugh,  138  Mo.  App. 
360,  122  S.  W.  319.  See  Gallowav  v. 
S.  (Miss.),  63  S.  313;  Greene  v.  Fank- 
hauser,  137  App.  Div.  124,  121  N.  Y.  S. 
1004. 

130-15  Douglass  v.  S.,  91  Ark.  492, 
121  S.  W.  923;  Thompson  v.  S.,  58  Fla. 
106,  50  S.  507. 

130-16  Jenkins  v.  S.,  5'8  Fla.  62,  50 
S.  582,  cit  the  text;  P.  t\  Britton,  134 
App.  Div.  275,  lis  N.  Y.  S.  989.  See 
Creale  v.  S.  (Tex.  Cr.),  158  S.  W.  268. 
Offer  to  pay  prosecutor  value  of  prop- 
erty is  admissible,  as  showing  accused 
believed  prosecutor  to  be  owner,  as 
well  as  accused's  guilty  participation 
in  crime.  Seaborn  v.  S.  (Tex.  Cr.), 
90  S.  W.  649;  Armstead  v.  S.,  48  Tex. 
Cr.  304,  87  S.  W.  824. 
Payment  to  avoid  arrest  and  inconven- 
ience caused  thereby,  while  protesting 
innocence,  competent.  Sowles  V.  S., 
52  Tex.  Ci-.  17,  105  S.  W.  178. 
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131-18  Sanford  l\  S.  (Tex.  Cr.),  143 
S.  W.  1172.  See  Stubbs  v.  S.  (Tex. 
Cr.),  ICQ  S.  W.  87;  Drummond  v.  S. 
(Tex.  Cr.),  158  S.  W.  549. 
Restitntion  contemplated  but  not  ear- 
riod  out  is  inadmissible.  P.  V.  Pindar, 
210  N.  Y.  101,  104  X.  E.  133. 
Turning  animal  loose  on  range  after  it 
had  been  rebranded,  though  alleged 
mistake  does  not  constitute  a  return. 
Thome  V.  S.,  52  Tex.  Cr.  309,  107  S. 
W.   831. 

Return  of  property  by  unidentified  per- 
son, not  connected  with  accused,  cannot 
be  shown.  P.  v.  Spencer,  137  App.  Div. 
330,  122  N.  Y.  S.  190;  P.  v.  Spencer, 
122  N.  Y.  S.  195. 

131-19  Marley  v.  S.  (Ariz.),  140  P. 
215;  S.  V.  Claybaugh,  138  Mo.  App.  360, 
122  S.  W.  319;  Callahan  v.  Kelso,  170 
Mo.  App.  338,  156  S.  W.  716;  Fields  v. 
S.,  57  Tex.  Cr.  613,  124  S.  W.  652.  See 
Galloway  r.  S.  (Miss.),  63  S.  313. 
But  the  state  may  trace  the  use  of  col- 
lateral security,  wdiere  accused  asserted 
his  right  to  use  it,  as  bearing  on  his 
motive  and  intent.  P.  f.  Cummins,  153 
App.  Div.  93,  138  N.  Y.  S.  517. 
Where  accused  claimed  he  believed  hog 
belonged  to  his  father,  the  jirosecution 
could  not  prove  as  an  incriminative  fact 
that  he  had  never  instituted  civil  pro- 
ceedings to  recover  hos.  Harris  v.  S. 
(Tex.  Cr.),  160  S.  W.  447. 
Taking  by  artifice  or  concealment  may 
rebut  claim  of  title.  Farrell  V.  Phil- 
lips, 140  Wis.  611,  123  N.  W.  117. 
Authority  to  remove  property  may  be 
testified  to  by  accused.  Guthrie  V.  S. 
(Miss.),  47  8.^639. 

131-21  See  P.  v.  Pitt,  142  N.  Y.  S. 
873. 

132-23  P.  V.  Eial,  23  Cal.  App.  713, 
139  P.  661;  Brown  V.  S.  (Ga.  App.),  81 
S.  E.  590;  Martin  v.  S.,  10  Ga.  App. 
795,  74  S.  E.  304;  Mulligan  v.  C,  144 
Kv.  246,  137  S.  W.  1062;  S.  V.  Morgan, 
129  La.  154,  55  S.  747;  S.  v.  Allen,  34 
Mont.  403,  87  P.  177;  P.  v.  Weber.  130 
App.  Div.  593,  115  N.  Y.  S.  453;  Long 
V.  S.,  55  Tex.  Cr.  55,  114  S.  W.  632 
(larcenies  from  various  persons  at  same 
time  by  conspirators);  Penrice  v.  S. 
(Tex.  Cr.),  105  S.  W.  797;  Watters  V. 
S.  (Tex.  Cr.),  94  S.  W.  1038.  See  vol. 
7,  p.  630,  n.  17;  vol.  11,  p.  SOI,  n.  58, 
and  supplement  thereto.  Coiiira,  S.  v. 
Fulwider.  28  S.  D.  622.  134  X.  W.  807. 
Contemporaneous  theft. — See  ^fc Knight 
r.  S.  (Tex.  Cr.),  156  8.  W.  1188. 
132-24     S.    V.   Hatch,   63    Wash.    617, 


116  P.  286.  See  Dimmick  v.  U.  S.,  135 
Fed.  257,  70  C.  C.  A.  141;  S.  v.  Strode- 
mior,  40  Wash.  608,  82  P.  915. 
132-25  Lanier  v.  S.,  126  Ga.  586,  55 
S.  E.  496;  S.  v.  Allen,  34  Mont.  403, 
87  P.  177;  C.  r.  Frew,  3  Pa.  C.  C.  492 
(incompetent  to  prove  innocence) ;  S. 
r.  White,  77  Vt.  241,  59  A.  829;  S.  V. 
Blay,  77  Vt.  56,  58  A.  794. 
132-26  Dickerson  r.  S.,  105  Ark.  72, 
150  S.  W.  119;  P.  V.  Russell,  19  Cal. 
App.  750,  127  P.  829;  S.  i".  Stewart,  6 
Penne.  (Del.)  435,  67  A.  786;  McCrory 
V.  S.,  11  Ga.  App.  787,  76  S.  E.  163; 
S.  V.  Grubb,  201  Mo.  585,  99  S.  W.  1083; 
Cohoe  r.  S.,  82  Neb.  744,  118  N.  W. 
1088;  Manley  r.  S.  (Tex.  Cr.),  153 
S.  W.  1138;  Seaborn  r.  S.  (Tex.  Cr.), 
90  S.  W.  649  (self-serving  declarations, 
inadmissible);  Eads  v.  S.,  17  Wyo.  490, 
101  P.  946  (attempt  to  keep  property 
without  jurisdiction  and  otherwise  pre- 
vent inspection  in  aid  of  proof  of  iden- 
tity). 

Borrowing  money  on  property  left  in 
possession  of  bailee  does  not  show  con- 
version, possession  not  being  changed. 
McAlister  v.  S.,  59  Tex.  Cr.  237,  128 
S.  W.  123. 

Self-serving  acts  and  declarations,  not 
part  of  res  gestae,  cannot  be  jiroved. 
Jenkins  v.  S.,  58  Fla.  62,  50  S.  582. 
133-28  P.  V.  Grider,  13  Cal.  App.  703, 
110  P.  586;  Stewart  r.  S.,  10  Ga.  App. 
442,  73  S.  E.  602;  Watson  f.  S.,  6  Ga. 
App.  801.  65  S.  E.  813;  S.  r.  Kimes, 
145  Ta.  34i6,  124  N.  W.  164;  S.  r.  Ilatha- 
wav,  150  X.  C.  798,  63  S.  E.  892;  Case 
r.  S.  (Okki.  Cr.),  139  P.  322;  Xixon  v. 
S.  (Tex.  Cr.),  93  S.  W.  555;  Rose  v. 
S..  52  Tex.  Cr.  154,  106  S.  W.  143;  To- 
polewski  r.  S.,  130  Wis.  244,  109  X.  W. 
1037.  See  P.  v.  Majorana,  155  App. 
Div.  431,  140  X.  Y.  S.  8.  Contra,  Hurst 
V.  Ty.,  16  Okla.  600,  86  P.  280. 
Insufficient. — Smith  v.  S.  (Ga.  App.), 
80   S.   E.   22. 

Non-consent  of  under-clerk  need  not  be 
proved  when  ownership  alleged  in  per- 
son having  entire  cliarce.  King  v.  S. 
(Tex.  Cr.),  100  S.  W.  387. 
134-32  Lane  r.  S.  (Tex  Or.),  152  S. 
W.  897;  Lvnch  i:  S.  (Tex.  Cr.),  156 
S.   W.   1182. 

Non-action,  not  evidence  of  consent. 
Price  V.  S.,  55  Tex.  Cr.  157,  115  S.  W. 
586. 

135-33     Jones  r.  P..  33  Colo.  161,  79 
P.    1013,   proved    bv   other   witnesses. 
135-34     S.  r.  Bielkstrom.  20  S.  D.  1, 
104  N.  W.  481.     See  Georg(?  i\  U.  S., 
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6  Ind.  Ty.  155,  89  S.  W.  1121,  exclusion 
of  testimony  of  third  persons  they 
heard  owner  give  accused  autliority  to 
take  property  from  j)ossession  of  an- 
other, error. 

135-35  P.  V.  Hutchings,  8  Cal.  App. 
550,  97  P.  325. 

135-3G  Jones  v.  P.,  33  Colo.  161,  79 
P.  1013  (picking  drunken  person's  pock- 
ets); Jackson  v.  S.  (Okla.  Cr.),  139  P. 
324;  George  v.  V.  S.,  1  Okla.  Cr.  307, 
97  P.  105'2  (causing  search  to  be  made 
for  stolen  property,  a  cogent  circum- 
stance); S.  V.  Faulk,  22  S.  D.  183,  116 
N.  W.  72;  Lynch  V.  S.  (Tex.  Cr.),  156 
S.  W.  1182;  Jordan  v.  S.,  51  Tex.  Cr. 
646,  104  S.  W.  900  (death  of  owner 
before  trial).  See  Nixon  v.  S.,  89  Neb. 
109,  130  N.  W.  1049. 
13«-37  S.  V.  James,  133  Mo.  App. 
300,  113  S.  W.  232;  Vought  v.  S.,  135 
Wis.  6,  114  N.  W.  518,  646  (unlawful 
diversion  of  funds  by  town  officers  in- 
volves element  of  non-consent  on  part 
of  town). 

136-38  Lujan  v.  S.  (Ariz.),  141  P. 
706;  Baxter  v.  S.  (Fla.),  65  S.  653 
(insufficient  proof) ;  S.  f.  Baird,  13  Ida. 
29,  88  P.  233;  S.  v.  James,  133  Mo.  App. 
300,  113  S.  W.  232;  Heliums  t\  S.,  55 
Tex.  Cr.  356,  116  S.  W.  590;  Brvan 
V.  S.,  49  Tex.  Cr.  196,  91  S.  W.  580; 
Byrd  v.  S.,  49  Tex.  Cr.  279,  93  S.  W. 
114;  Hatfield  v.  S.  (Tex.  Cr.),  147  S. 
W.  236;  S.  v.  Eddy,  46  Wash.  494,  90 
P.  641.  See  Moore  v.  S.,  55  Tex.  Cr. 
3,  114  S.  W.  807. 

Evidence  held  sufficient. — ^Eynes  v.  S., 
99  Ark.  121,  137  S.  W.  800;  Taylor  v. 
S.,  62  Tex.  Cr.  611,  138  S.  W.  615. 
It  is  sufficient  to  allege  ownership  of 
corporate  property  in  superintendent 
and  prove  he  was  in  full  control  of 
the  business  and  property,  and  was  in 
possession  of  latter  when  stolen.  Barnes 
V.  S.,  46  Tex.  Cr.  513,  81  S.  W.  735. 
136-39  Eussell  v.  S.,  97  Ark.  92,  133 
S.  W.  188;  Gipson  V.  S.,  57  Tex.  Cr. 
290,  122  S.  W.  557. 
137-40  Black  v.  S.,  1  Ala.  App.  168, 
55  S.  948;  Kichards  r.  S.,  59  Tex.  Cr. 
203,  127  S.  W.  823;  Anglin  v.  S.,  52 
Tex.  Cr.  475,  107  S.  W.  835  (money). 
137-42  Ogletree  v.  S.,  7  Ga.  App. 
523,  67  S.  E;  126, 

If  stolen  money  is  introduced  and  ex- 
hibited, it  need  not  be  identified  as 
that  described  in  information.  S.  v. 
Pisre,  SO  Kan.  481,  103  P.  121. 
138-45  Wiley  v.  S.,  92  Ark.  5'S6,  124 
S.  W.  249. 


Statement  of  accused  when  he  mad^ 
final  payment  for  property  in  question, 
proved.  White  v.  S.,  57  Tex.  Cr.  196, 
122  S.  W.  391. 

Identity  of  property  with  that  owned 
by  prosecuting  witness  may  be  shown 
by  opinions.  Wright  V.  S.,  156  Ala. 
108,  47  S.  201. 

138-46  General  foreman  of  mechan- 
ical department  of  railroad  company 
had  sufficient  special  ownership. 
Schneider  v.  S.  (Tex.  Cr.),  156  S.  W. 
944. 

138-47  S.  V.  Tillett,  173  Ind.  133,  89 
N.  E.  "589;  S.  v.  Laird,  79  Kan.  681, 
100  P.   637;    S.  v.   Mintz,  189   Mo.  268, 

88  S.  W.  12;  McDonald  v.  S.  (Tex.  Cr.), 
156  S.  W.  209. 

Nature  of  defendant's  possession, 
shown.  Hill  v.  S.,  55  Tex.  Cr.  407,  117 
S.  W.  823. 

Proof  of  possession  will  not  overcome 
presumption  of  defendant's  innocence. 
S.  r.  James,  133  Mo.  App.  300,  113  S. 
W.  232. 

139-48  Ty.  v.  Smith,  12  N.  M.  229, 
78  P.  42  (certificate  of  recorded  brand 
must  be  shown,  where  title  is  sought 
to  be  established  by  brand) ;  S.  v. 
Brinkley,  55  Or.  134,  104  P.  893;  Sea- 
born V.  S.  (Tex.  Cr.),  90  S.  W.  649. 
In  Arizona. — Webb  v.  S.,  14  Ariz.  506, 
131  P.  970. 
139-49     S.   V.   Wolfley,   75   Kan.   406, 

89  P.  1046,  93  P.  337. 

Ownership  of  a  cow  is  not  proven  by 
showing  that  owner  bought  all  stock 
bearing  a  similar  brand,  unless  the  ani- 
mal is  otherwise  identified.  Baxter  v. 
S.  (Fla.),  65  S.  653. 
139-50  Hurst  v.  Ty.,  16  Okla.  600, 
86  P.  280  (under  statute  unrecorded 
brands,  competent  to  prove  owner- 
ship); Elmore  v.  S.  (Tex.  Cr.),  162  S. 
W.  517;  Eeynolds  v.  S.  (Tex.  Cr.),  160 
S.  W.  362;  Turner  v.  S.  (Tex.  Cr.),  160 
S.  W.  357. 

139-51  S.  V.  Garrett  (Or.),  141  P. 
1123.  See  Webb  r.  S.,  14  Ariz.  506, 
131  P.  970.  Eule  does  not  apply  if  dili- 
gence used  by  owner  in  getting  brand 
recorded.  Ty.  v.  Meredith,  14  N.  M. 
28S     91   P    731 

140-52  *See  Jones  v.  S.  (Okla.  Cr.); 
137  P.  121. 

Particular  marks  relied  upon  to  identify 
animal  need  not  be  proved  beyond  rea- 
sonable doubt  if  there  is  testimony  as 
to  other  marks.  Pate  v.  S,,  158  Ala. 
1,  48  S.  388. 
Ownership  and  possession  in  third  per- 
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son  may  be  shown.  Wilson  v.  S.,  58 
Tex.  Cr.  104,  124  S.  W.  943. 
140-53  Williams  v.  S.,  11  ^Ga.  App. 
766,  76  S.  E.  72;  Peterson  v.  S.,  6  Ga. 
App.  491,  65  S.  E.  311;  Downer  v.  S., 
10  Ga.  App.  827,  74  S.  E.  301.  And  see 
Roberts  v.  S.,  61  Tex.  Cr.  434,  135  S. 
W.  144.  See  Taylor  v.  Means,  139  Ga. 
57S,  77  S.  E.  373. 

140-54  Evidence  that  defendant 
sold  the  stolen  goods  is  suficient  to 
show  they  were  of  some  value.  Green- 
field r.  S'.  (Ga.  App.),  81  S.  E.  814. 
140-55  Allen  v.  C,  14g  Ky.  327,  146 
S.  W.  762;  Schwartz  v.  S.,  53  Tex. 
Cr.  449,  111  S.  W.  399;  Johnson  v. 
S.,  57  Tex.  Cr.  308,  122  S.  W.  877  (if 
property  consists  of  several  articles  ag- 
gregate value  must  be  shown,  and  fact 
they  were  taken  at  same  time);  Has- 
ley  i:  S.,  50  Tex.  Cr.  45,  94  S.  W. 
899  (failure  to  prove  alleged  value, 
error). 

Evidence  held  sufficient. — S.  v.  Murphy, 
113  Minn.  405,  129  N.  W.  850;  Frazier 
f.  S.,  62  Tex.  Cr.  640,  138  S.  W.  620. 
141-56     S.  V.  Lucero,   17  N.   M.  484, 
131   P.  491. 

141-57     S.  r.  Stanley,   123   Mo.  App. 
294,  100  S.  W.  678. 

141-58  Joiner  v.  S.,  124  Ga.  102,  52 
S.  E.  151;  S.  r.  Faulk,  22  S.  D.  1S3, 
116  N.  W.  72;  Sowles  r.  S.,  52  Tex.  Cr. 
17,  105  S.  W.  178;  Gibson  t:  S.  (Tex. 
Cr.),  100  S.  W.  776. 
Value  of  unindorsed  check  is  amount 
it  represents.  S.  r.  McClcllan,  82  Vt. 
361,  73  A.  993,  statute. 
142-59  Echols  v.  S.,  147  Ala.  700, 
41  S.  298;  McGee  r.  S.  (Tex.  Cr.),  155 
S.  W.  246;  Cummincs  V.  S.  (Tex.  Cr.), 
106  S.  W.  363;  Koipp  v.  S.,  51  Tex. 
Cr.  417,  103  S.  AV.  .'^92. 
Opinions  as  to  value  of  goods  of  qual- 
itv  sujiorior  to  those  stolon,  inadmiw 
si'ble.  Close  r.  S.,  55  Tex.  Cr.  380,  117 
S.  W.  137. 

143-60  Peterson  v.  S.,  6  Ga.  App. 
491,  05  S.  E.  311;  P.  v.  Zuckerman,  133 
App.  Div.  615,  118  N.  Y.  S.  127;  Mc- 
Coy V.  S.,  56  Tex.  Cr.  551,  120  S.  W. 
858  (cost);  Collins  r.  S..  56  Tex.  Cr. 
385,  118  S.  W.  1038  (price  for  which 
accused  sold  property). 
Circumstances  may  be  proved  to  show 
need  of  coiii]>lnining  witness  for  money 
to  corroborate  defendant's  testimony 
part  of  sum  stolon  was  returned.  S. 
r.  Prown.  38  Mont.  309,  99  P.  954. 
143-61  Glover  v.  S.,  116  Ala.  090,  40 
S.   354;   Keipp   i\  S.,   51   Tex.   Cr.   417, 


103  S.  W.  392;  Close  v.  S.,  55  Tex.  Cr. 
380,  117  S.  W.  137  (in  county  at  time 
and  where  taken). 

"Evidence  of  th^  cost  price  of  an  ar- 
ticle is  not  conclusive  as  to  its  value; 
nor,  indeed,  is  evidence  as  to  its  selling 
price.  The  test  by  which  the  degree 
of  guilt  of  the  accused  is  to  be  de- 
termined is  the  value  of  the  article  at 
the  time  it  was  stolen,  and  this  value 
is  to  be  arrived  at  by  the  jury  from  a 
consideration  of  all  the  facts  ami  cir- 
cumstances shown  in  the  evidence. 
AV'here  the  article  stolen  is  in  general 
use,  and  has  what  might  be  called  a 
standard  market  value,  of  course,  tho 
best  evidence  of  the  value  of  such  an 
article  is  the  price  at  which  it  sells  in 
the  open  market.  But  where  the  ar- 
ticle does  not  appear  to  have  a  standaril 
value  in  the  open  market,  or  its  stand- 
ard value  is  not  shown,  the  evidence 
of  its  value  must  be  arrived  at  from 
facts  and  circumstances  testified  to  by 
witnesses  who  qualify  themselves  to 
speak  as  to  its  value."  Allen  v.  C, 
148  Ky.  327,  146  S.  W.  762. 
143-62  S.  V.  Lewis,  144  Ta.  483,  123 
N.  W.  168;  S.  V.  McDermet,  138  la.  86, 
115  N.  W.  S<=!4. 

Cost  when  new,  cost  of  rojilacing  or 
value  of  use  to  owner  cannot  be  proved 
to  show  value  when  taken.  Wigginton 
r.  C.  (Ky.),  114  S.  W.  1185. 
144-66  S.  r.  Connor,  74  Kan.  S98,  87 
P.  703  (one  witness  sufficient  to  tako 
case  to  jurv);  P.  v.  Decker,  127  X.  Y. 
S.  1059;  Ootcher  v.  S.  (Tex.  Cr.),  14S 
S.   W.   574. 

Evidence  sufficient. — Briscoe  r.  S.  (Tex. 
Cr.),  14S  S.   W.  565. 

And  such  evidence  is  competent,  though 
it  may  incidentally  tend  to  prove  that 
ho  has  committed  another  and  indepen- 
dent crime.  S.  v.  Harris,  153  la.  592, 
133  N.  W.  1078. 

145-68  S.  r.  Grnbb.  201  Mo.  585,  99 
S.  W.  1083;  Trevonio  r.  S..  48  Tex.  Cr. 
207,  87  S.  W.  1162.  But  see  Pool  r. 
S.,  48  Tex.  Cr.  478,  88  S.  W.  350. 
145-74  Opportunity  may  be  shown 
though  not  exclusive.  C.  r.  Tavlor,  210 
Mass.  443,  97  N.  E.  94. 
146-75  Davis  v.  C,  154  Ky.  774,  159 
S.   W.   607. 

147-79     Howard  r.  S.,  3  Ga.  App.  659, 
60  S.  K.  328   (railroad  car);  Warren  f. 
S.  (Tex.  Cr.),  105  S.  W.  817. 
147-80     Time  of  theft  must  be  shown 
to  be  anterior  indictment.     S.  V.  Carr, 
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4  Penne.  (Del.)  523,  57  A.  370;  Mc- 
Daniel  v,  S.,  49  Tex.  Cr.  47,  90  S.  W, 
504. 

148-81  Thomas  v.  S.,  51  Tex.  Cr. 
329,  101  S.  W.  797;  S.  v.  Hier,  78  Vt. 
488,  63  A.  877  (burden  on  defendant 
to  establish  by  preponderance  of  evi- 
dence). 


LEADING    QUESTIONS 

150-2  Davis  v.  Millings,  141  Ala. 
378,  37  S.  737;  Peebles  v.  Co.,  143  111. 
App.  370;  First  Nat.  Bk.  v.  Pearce  (Tex, 
Civ.),  126  S.  W.  285;  Gibson  v.  S.,  47 
Tex.  Cr.  489,  83  S.  W.  1119;  Fire  Assn. 
V.  Masterson  (Tex.  Civ.),  83  S.  W.  49; 
Missouri,  etc.  E.  Co.  v.  Hendricks,  49 
Tex.  Civ.  314,  10®  S.  W.  ,745.  iSee 
Southern    Cotton   Oil   Co.   v.    Campbell, 

106  Ark.  379,  153  S.  W.  256. 
151-3  Peebles  v.  Co.,  239  111.  370,  88 
jST.  E.  166;  Chicago  Citv  K.  Co.  v.  Shaw, 
220  111.  532,  77  N.  E.  139;  Granger  i". 
Darling,  156  Mich.  31,  120  N.  W.  32. 
153-4  Nurnberger  v.  U.  S.,  156  Fed. 
721,  84  C.  C.  A.  377;  Hoagland  r.  Can- 
field,  160  Fed.  146;  Anniston  Mfg.  Co. 
V.  E.  Co.,  145  Ala.  351,  40  S.  965; 
Peebles  v.  Co.,  239  111.  370,  88  N.  E.  166; 
Prather  v.  E.  Co.,  221  111.  190,  77  N.  E. 
430;  Devine  v.  Tazewell  Co.,  161  111. 
App.  547;  Eoth  V.  Assn.,  102  Tex.  241, 
115    S.   W.    31;    Jesse   French    P.    &    0. 

■Co.  V.  Garza,  53  Tex.  Civ.  346,  116  S. 
W.  150;  Gate  City  Co.  v.  McGuire 
(Tex.  Civ.),  112  S.  W.  436;  O'Farrell 
V.  O'Farrell,  56  Tex.  Civ.  51,  119  S.  W. 
899;  Ft.  Worth,  etc.  E.  Co.  i\  Jones, 
38  Tex.  Civ.  129,  85  S.  W.  37;  Missouri, 
etc.  E.  Co.  V.  Hendricks,  49  Tex.  Civ. 
314,  IDS  S.  W.  745;  Cleveland  v.  Taylor, 
49  Tex.  Civ.  496,  108  S.  W.  1037;  "Nor- 
folk &  W.  E.  Co.  V.  Briggs,  103  Va. 
105,  48  S.  E.  521. 

152-5  Marvland,  etc.  E.  Co.  v.  Brown, 
109  Md.  304,  71  A.  1005;  Continental 
Ins.  Co.  V.  Cummings  (Tex.  Civ.),  95 
S.  W.  48. 

152-6  Bryan  Press  Co.  v.  E.  Co. 
(Tex.  Civ.),  110  S.  W.  99.  See  El  Paso 
E.    Co.    V.    Euckman,    49    Tex.    Civ.    25, 

107  S.  W.  1158. 

152-7  Southern,  etc.  Co.  v.  Co.,  165 
Ala.  582,  51  S.  789;  Fulgham  v.  Carter, 
142  Ala.  227,  37  S.  932;  Fountain  v. 
S.,  7  Ga.  App.  559,  67  S.  E.  218;  Eman- 
uel V.  Co.,  47  Misc.  378,  94  N.  Y.  S.  36; 
Williams  P.  Smith,  29  E.  I.  562,  72  A. 
1093;   Ganow  v.  Ashton,  32  S.  D.  458, 


143  N.  W.  383;  St.  Louis  S.  E.  Co.  V.' 
Lowe  (Tex.  Civ.),  97  S.  W.  1087;  Moore 
V.  S.,  49  Tex.  Cr.  499,  96  S.  W.  321; 
Coons  V.  S.,  49  Tex.  Cr.  256,  91  S.  W. 
1085;  Wells  v.  S.  (Tex.  Cr.),  145  S.  W. 
950;  Brock  v.  Moderns,  36  Tex.  Civ.  12, 
81  S.  W.  340;  I.  &  G.  N.  E.  Co.  t\  Dal- 
wigh,  92  Tex.  655,  51  S.  W.  500;  Bryan 
Press  Co.  v.  E.  Co.  (Tex.  Civ.),  110  S. 
W.  99  (last  two  cases  treat  text  as 
modification  of  the  common  law) ;  Mis- 
souri, etc.  E,  Co.  V.  Steele,  50  Tex.  Civ. 
634,  110  S.  W.  171;  L  &  G.  N.  E.  Co. 
V.  Drought  (Tex.  Civ.),  100  S.  W.  1011. 
Contra,  Hill  v.  S.,  156  Ala.  3,  46  S.  864. 
See  Southern  Cotton  O.  Co.  v.  Camp- 
bell, 106  Ark.  379,  153  S.  W.  256;  Long 
V.  S.,  58  Tex.  Cr.  209,  127  S.  W.  208. 
No  error. — A  state 's  witness  was  asked 
the  following  questions,  to-wit:  "You 
did  not  give  him  the  money  willingly, 
did  you!"  and:  "He  did  not  have  your 
consent  to  take  the  money,  did  he?" 
To  both  of  which  questions  the  witness 
answered,  "No."  Green  v.  S.  (Tex. 
Cr.),  147  S.  W.  593. 
152-8  Greene  v.  Hereford,  12  Ariz. 
85,  95  P.  105;  Lukenbaeh  v.  Seiple,  72 
N.  J.  L.  476,  63  A.  244;  El  Paso,  etc. 
E.  Co.  V.  Welter  (Tex.  Civ.),  1-25  S.  W. 
45;  Gulf,  etc.  E.  Co.  v.  Tullis,  41  Tex. 
Civ.  219,  91  S.  W.  317;  Cunningham 
V.  Neal,  49  Tex.  Civ.  613,  109  S.  W. 
455;  Seago  v.  White,  45  Tex.  Civ.  539, 
100  S.  W.  1015;  St.  Louis,  etc.  E.  Co. 
V.  Conrad  (Tex.  Civ.),  99  S.  W.  209; 
Goodsoe  V.  S.,  52  Tex.  Cr.  626,  108  S. 
W.  388;  U.  S.  G.  Co.  v.  Shields  (Tex. 
Civ.),  106  S.  W.  724;  Houston,  etc.  E. 
Co.  V.  Johnson  (Tex.  Civ.),  118  S.  W. 
1150;  Garrett  V.  S.,  52  Tex.  Cr.  255, 
106  S.  W.  389;  Ft.  Worth,  etc.  E.  Co. 
V.  Walker,  48  Tex.  Civ.  86,  106  S.  W. 
400. 

See  Andrews  v.  S.,  159  Ala.  14,  48  S. 
858;  Citv  of  Kankakee  v.  E.  Co.,  258  111. 
368,  101  "N,  E.  592;  Mulkey  v.  S.,  5  Okla. 
Cr.  75,  113  P.  532. 

152-9  Andrews  v.  S.,  159  Ala.  14,  48 
S.  858;  Williamson  Iron  Co.  v.  Mc- 
Queen, 144  Ala.  265,  40  S.  306;  S.  v. 
Clark  (la.),  144  N.  W.  596;  S.  v.  Jones, 
48  Mont.  505,  139  P.  441;  Gate  City 
Co.  P.  McGuire  (Tex.  Civ.),  112  S.  W. 
436;  Hein  v.  Mildebrandt,  134  Wis.  582, 
115  N.  W.  121.  See  Lupton  v.  Under- 
wood (Del.),  85  A.  965;  Williams  v. 
Norton,  81  Vt.  1,  6'9  A.  146. 
152-10  See  Greene  v  Hereford,  12 
Ariz.   85,  95  P.   105. 
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152-11     O'Farrell     v.     O'Farrell,     56 
Tex.    Civ.    51,   119    S.    W.    S99. 
133-13     Essary  v.  S.,  53  Tex.  Cr.  596, 
111  S.  W.  927. 

153-14  Carter  v.  S.,  59  Tex.  Cr.  73, 
127  S.  W.  215,  using  language  of  text. 
See  Davis  i".  Mach.  Wks.,  175  Mich. 
61,  140  N.  W.  986. 

153-15  Bolton  v.  S.,  146  Ala.  691, 
40  S.  409;  Denison  &  S.  R.  Co.  v.  Powell, 
3.)  Tex.  Civ.  454,  80  S.  W.  1054. 
153-17  P.  V.  Jones,  160  Cal.  358,  117 
P.  176;  Moore  v.  S.,  49  Tex.  Cr.  499, 
96  S.  W.  321;  Hunter  v.  Malone,  49 
Tex.  Civ.  116,  108  S.  W.  709. 
153-18  Wickham  v.  P.,  41  Colo.  345, 
93  P.  4?8;  Nalley  r.  S.,  11  Ga.  App.  15, 
74  S.  E.  567;  Chicago  &  A.  E.  Co.  k. 
Walker,  118  111.  App.  397;  S.  v.  Walker, 

133  la.  489,  110  N.  W.  925;  S.  v.  Bar- 
rett, 117  La.  10S6,  42  S.  513;  Reed  v. 
Co.,  198  Mass.  306,  84  N.  E.  469  (in 
court's  discretion);  S.  V.  Newman,  93 
Minn.  393,  101  N.  W.  499;  Hacknev  v. 
Raymond,  75  Neb.  793,  106  N.  W.  1016; 
Ainlav  v.  S.,  89  Neb.  721,  132  N.  W. 
120;  Blair  v.  S.,  72  Neb.  501,  101  N. 
W.  17  (to  reaso-nable  extent);  Ander- 
son V.  Berrum,  36  Nev.  463,  136  P.  973; 
P.  V.  Sexton,  187  N.  Y.  495,  80  N.  E. 
396;  McKeel  v.  Holloman,  163  N.  C. 
132,  79  S.  E.  445;  Ostendorf  v.  S.,  8 
Okla.  Cr.  360,  128  P.  143;  Gardner  r. 
S.,  5  Okla.  Cr.  531,  115  P.  607;  Warren 
V.  Warren  (R.  I.),  80  A.  593;  S.  v.  Mc- 
Kav,  89  S.  C.  234,  71  S.  E.  858;  S.  v. 
Kennedy,  85  S.  C.  146,  67  S.  E.  152; 
S.  V.  Cambron,  20  S.  D.  282,  105  N.  W. 
241;  Jones  v.  S.  (Tex.  Cr.),  163  S.  W. 
81  (leading  question);  Wilson  v.  S. 
(Tex.  Cr.),  154  S.  W.  571;  Moore  v. 
S.  (Tex.  Cr.),  144  S.  W.  598;  Burch 
V.  S.,  49  Tex.  Cr.  13,  90  S.  W.  16S; 
Missouri,  etc.  R.  Co.  v.  McAnanev,  36 
Tex.  Civ.  76,  80  S.  W.  1062  (though 
witness  professes  friendship  for  party 
calling  him,  if  answers  evasive);  Littler 
f.  Diolmann.  48  Tex.  Civ.  392.  106  S.  W. 
1137;    Hanson   r.  R.  Co.,  75  Wash.  342. 

134  P.  1058;  S.  r.  Palton,  43  Wash. 
278.  86  P.  590;  S.  r.  Carr,  65  W.  Va.  81, 
63  S.  E.  766. 

The  court  may  in  its  discretion  permit 
leading  <|urstioiis  where  such  course  of 
prncediirp  promotes  the  ends  of  justice 
and  does  not  dojirive  dcfemlant  of  any 
legal  ritrhts.  Thomas  r.  S.  (Ala.  App.), 
65  S.  863;  Bachelder  r.  Morgan  (Ala.), 
60  R.  815;  Shanevfelt  r.  S..  8  Ala. 
App.  370,  62  S.  331;  Prattville  Cotton 
Mills   Co.   V.   McKinney,   178   Ala.   554, 


59  S.  498;  P.  v.  Anthony,  20  Cal.  App. 
586,  129  P.  968;  Padgett  r.  S.,  64  Fla. 
3<?9,  59  S.  946;  Penton  v.  S.,  64  Fla. 
411,  60  S.  343;  Iligdon  v.  Williams, 
140  Ga.  187,  78  S.  E.  767;  Wade  v 
S.,  13  Ga.  App.  142,  78  S.  E.  863;  Rior- 
dan  r.  R.  Co.,  178  111.  App.  323;  C.  v 
Cline,  213  Mass.  225,  100  N.  E.  358; 
C.  V.  Dorr,  216  Mass.  314,  103  N.  E. 
902;  P.  i:  Frost  (Mich.),  146  N.  W. 
174;  Anderson  v.  Berrum,  36  Nev.  463, 
136  P.  973;  McKeel  v.  Holloman,  163 
N.  C.  132,  79  S.  E.  445;  S.  f.  Oden 
(Or.),  138  P.  1083;  Englefield  v.  R. 
Co.  (Tex.  Civ.),  159  S.  W.  1033;  S.  v. 
Snyder,  86  Vt.  4-19,  85  "A.  984;  Flint 
f.  C,  114  Va.  820,  76  S.  E.  308;  Sho- 
walter  v.  S.,  148  Wis.  450,  134  N.  W. 
830. 

See  Dunshee  v.  Oil  Co.  (la.),  146  N. 
W.  830. 

Witness  called  under  misapprehension 
and  who  has  misled  the  party  calling 
him  may  be  asked  leading  questions. 
Zilver  v.  Graves,  106  App.  Div.  582, 
94  N.  Y.  S.  714. 

154-19  Thomasson  r.  S.,  80  Ark.  364, 
97  S.  W.  297;  Wickham  r.  P.,  41  Colo. 
345,  93  P.  478;  Deming  r.  Ins.  Co.,  169 
111.  App.  96;  Gray  v.  Kelly,  190  Mass. 
184,  76  N.  E.  724  (aged  witness  whose 
recollection  was  exhausted);  DeKremen 
V.  Clothier,  109  App.  Div.  481,  96  N.  Y. 
S.  525;  Carter  v.  S.,  59  Tex.  Cr.  73,  127 
S.  W.  215;  Warren  v.  Warren  (R.  I.), 
80  A.  593;  Wilson  v.  S.  (Tex.  Cr.),  154 
S.  W.  571;  Gulf.  etc.  R.  Co.  v.  Hall, 
34  Tex.  Civ.  535,  80  S.  W.  133;  Sam- 
son V.  Ward,  147  Wis.  48,  132  N,  W. 
629. 

When  improper. — ^Vfontgomery  r.   S.,  2 

Ala.  A  J. J..  25,  56  S.  92. 

154-20     Shanevfelt  v.  S.,  S  Ala.  App. 

370,  62  S.  331. 

155-21     S.  V.  Dudley.  147  La.  645,  126 

N.   W.   812;    S.   r.   Waters,   132  la.  481, 

109  N.  W.  1013;  S.  r.  George,  214  Mo. 

262,    113    S.   W.    1116;    Carter   r.   S.,   59 

Tex.   Cr.  73,   127  S.  W.   215;   Roberson 

r.   S.,  53   Tex.   Cr.   297,   109   S.   W.   160 

(prosecutrix    talked    low,     necessitating 

repetition    of    questions):    Smits    v.    S., 

145  Wis.  601.  130  N.  W.  525. 

As   in   seduction- — "If    you     had     not 

been  engaged    to    marry    him    at    that 

time,    would    you    have    given    him    the 

privilege    of    having     intercourse     with 

you?"      Brown incT    r.    S.,    64    Tex.    Cr. 

U«:.   1!2   S.   W.   1. 

155-22     S.  V.  Drake,  128  la.  530,  105 
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N.  W.  54;  Carter  v-.  S.,  59  Tex.  Cr.  73, 
127  S.  W.  215. 

155-23  ;S.  V.  Hazlett,  14  N.  D.  490, 
105  N.  W.  617. 

155-24  Washington  v.  S.,  155  Ala.  2, 
46  S.  778;  Reeves  v.  R.  Co.,  164  111. 
App.  611;  Liquid  C.  Co.  V.  Dilley  (Tex. 
Civ.),  150  S.  W.  468. 
155-25  S.  V.  Simes,  12  Ida.  310,  85 
P.  914  (to  feeble  or  simple-minded  per- 
son);  W.  U.  T.  Co.  V.  Teague,  134  Ky. 
601,  121  S.  W.  484;  Anderson  v.  Berrum, 
36  Nev.  463,  136  P.  973;  S.  v.  Oden 
(Or.),  138  P.  1083;  Graham  v.  S.  (Tex. 
Cr.),  lea  S.  W.  726;  Carter  v.  S.,  57 
Tex.  Cr.  73,  127  S.  W.  215;  Diaz  v. 
S.,  62  Tex.  Cr.  317,  137  S.  W.  377.  See 
Strnad  v.  Messer  Co.,  142  N.  Y.  S.  314. 
See  also  Cal.  Wine  Assn.  v.  Ins.  Co., 
159  Cal.  49,  112  P.  858. 
155-26  McCrary  v.  S.,  137  Ga.  784, 
74  S.  E.  536;  S.  v.  Drake,  128  la.  539, 
105  N.  W.  54;  Carter  v.  S.,  57  Tex.  Cr. 
73,  127  S.  W.  215;  Bannen  v.  S.,  115 
Wis.  317,  91  N.  W.  107. 
An  ignorant  child  who  is  a  reluctant 
witness.  .Clardy  v.  S.  (Tex.  Civ.),  147 
S.  W.  568. 

156-27  P.  V.  Gregory,  8  Cal.  App. 
738,  97  P.  912;  Ehrhardt  V.  P.,  51  Colo. 
205,  117  P.  164;  S.  v.  Megorden,  49  Or. 
259,  88  P.  306  (one  witness  aged  IS, 
other  14,  testifying  of  killing  of  mother 
by  father) ;  Campbell  v.  S.,  62  Tex.  Cr. 
561,  138  S.  W.  607. 
156-28  Southwestern  B.,  etc.  Co.  v. 
Schmidt,  226  U.  S.  162,  33  Sup.  Ct.  68, 
57  L.  ed.  170;  Asplund  v.  Min.  Co.,  177 
Mich.  529,  143  N.  W.  633;  Craddiek  v. 
S.,  48  Tex.  Cr.  385,  88  S.  W.  347;  Kozik 
V.  Czapiewski,  136  Wis.  70,  116  N.  W. 
640. 

156-30  Carter  v.  S.,  59  Tex.  Cr.  73, 
127  S.  W.  215;  Missouri,  etc.  R.  Co.  v. 
Neiser,  54  Tex.  Civ.  460,  118  S.  W.  166. 
157-33  Mabry  v.  Randolph,  7  Cal. 
App.  421,  94  P.  403;  Peebles  v.  Co.,  239 
111.  370,  88  K  E.  166;  McCann  v.  P., 
226  111.  562,  80  N.  E.  1061;  S.  v.  Mani- 
gan  (la.),  145  N.  W.  869;  P.  v.  Hodge, 
141  Mich.  312,  104  N.  W.  599;  De- 
Kremen  v.  Clothier,  109  App.  Div.  481, 
96  N.  Y.  S.  525;  Freeman  v.  Grashel 
(Tex.  Civ.),  145  S.  W.  695;  Jenkins  v. 
S.  (Wvo.),  134  P.  260. 
157-34  "Who  was  after  him?"  held 
leading.  Bishop  v.  S.  (Ala.),  61  S. 
820. 

158-36  Hinman  v.  S.,  59  Tex.  Cr.  29, 
127  S.  W.  221;  Carter  v.  S.,  59  Tex. 
Cr.  73,  127  S.  W.  215.     But  see  Collins 


r.  Co.,  140  la.  114,  115  N.  W.  497; 
St.  Louis  S.  R.  Co.  V.  Crabb  (Tex.  Civ.), 
80  S.  W.  408. 

159-39  Hart  v.  U.  S.,  183  Fed.  368, 
105  C.  C.  A.  588;  S.  V.  Harris  (E.  L), 
69  A.  506. 

159-40     Before    court.      Pease   v.     S. 
(Tex.  Civ.),  155  S.  W.  657. 
159-42     Friedland      v.       Nieholsburg 
110  N.  Y.  S.  1055;  Busch  V.  Robinson, 
46  Or.  539,  81  P.  237. 
160-43     Text    not    applicable    where 
name    of    party    to    be     identified     not 
proved   and    no    testimony   to    show   he 
was    named   as    alleged.      Brown    v.    S., 
53  Tex.  Cr.  303,  109  S.  W.  188. 
Leading  questions  not  reiteraljle  after 
positive  answer.     Briggs  v.  P.,  219  HI. 
330,  76  N.  E.  499. 

160-44  Graf  Distilling  Co.  v.  Wil- 
son, 172  Mo.  App.  612,  156  S.  W.  23; 
S.  V.  Angel,  93  S.  C.  149,  76  S.  E.  190; 
Zavalla,  etc.  Co.  t\  Tolbert  (Tex.  Civ.), 
165  S.  W.  28;  Finch  v.  S.  (Tex.  Cr.), 
158  S.  W.  510.  See  vol.  3,  p.  814,  n.  48, 
and  supplement  thereto. 
On  redirect  as  to  new  matter  brought 
out  on  cross-examination,  permitted. 
Eaton  V.  Locey,  22  Cal.  App.  762,  136 
P.   534. 

160-45  Fox  V.  S.  (Tex.  Cr.),  158  S. 
W.  1141.  See  vol.  3,  p.  815,  n.  55,  and 
supplement  thereto.  But  see  Zavalla 
L.  &  W.  Co.  V.  Tolbert  (Tex.  Civ.),  165 
S.  W.  28. 

160-46  Anderson  v.  Berrum,  36  Nev. 
463,  136  P.  973. 

160-47     Rockwell  v.  Hudgens,  57  Tex. 
Civ.  504,  123  S.  W.  185. 
160-49     Corkery   v.    O'Neill,     9     Pa. 
Super.   335. 

Error  in  permitting  answers  to  leading 
questions  not  cured  because  witness 
reiterates  matter  without  objection. 
Ft.  Worth,  etc.  R.  Co.  v.  Jones,  38  Tex. 
Civ.  129,  85  S.  W.  37. 
160-50  Hilton  f.  Santelman,  129  111. 
App.   109. 

161-51  Rainey  v.  Potter,  120  Fed. 
651,  57  C.  C.  A.  113;  Birmingham  R. 
Co.  v.  Pritchett,  161  Ala.  480,  49  S. 
782;  Barlow  v.  Hamilton,  151  Ala.  634, 
44  S.  657;  W.  U.  t.  Co.  r.  Westmor- 
land, 150  Ala.  654,  43  S.  790;  Scott  V. 
S.,  75  Ark.  142,  86  S.  W.  1004;  Plumlee 
V.  R.  Co.,  85  Ark.  488,  109  S.  W.  515; 
Beaudrot  v.  S.,  126  Ga.  579,  55  S.  E. 
592;  Colley  v.  Williams,  122  Ga.  841, 
50  S.  E.  917;  Georgia,  etc.  R.  Co.  v. 
Sasser,  4  Ga.  App.  276,  61  S.  E.  505; 
Lyles  V.  S.,  130  Ga.  294,  60  S.  E.  578; 
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M(^Bru1e  V.  Co.,  125  Ga.  515,  54  S.  E. 
674;  Holmes  v.  Clisby,  121  Ga.  241, 
48  S.  E.  934  (answers  to  leading  in- 
terrogatories read  in  court's  discre- 
tion); Barker  v.  S.,  1  Ga.  App.  286, 
57  S.  E.  989;  McClain  v.  Assn.,  17  Ida. 
63,  104  P.  1013;  Mr-Lean  v.  Lewiston, 
8  Ida.  472,  69  P.  478;  Peebles  v.  Co., 
239  111.  370,  88  N.  E.  166;  Chicago  & 
A.  R.  Co.  r.  Walker.  118  111.  App.  397; 
Purcell  Mills  v.  Bell,  7  Ind.  Ty.  717, 
104  S.  W.  944;  S.  v.  Drake,  128  la. 
539,  105  N.  W.  54;  Breiner  v.  Nugent, 
136  la.  322,  111  N.  W.  446;  S.  v.  Bur- 
saw,  74  Kan.  437,  87  P.  183;  Gray  v. 
Kelley,  190  Mass.  184,  76  N.  E.  724; 
S.  f.  George,  214  Mo.  262,  113  S.  W. 
•1116;  S.  V.  Clinkenbeard,  142  Mo.  App. 
146,  125  S.  W.  827;  S.  v.  Bateman,  198 
Mo.  212,  94  S.  W.  843;  S.  v.  Knost,  207 
Mo.  18,  105  S.  W.  616;  S.  r.  Woodward, 
191  Mo.  617.  90  S.  W.  90;  S.  v.  Van 
Ness,  82  N.  J.  L.  181,  83  A.  195;  Tv. 
V.  Meredith,  14  N.  M.  288,  91  P.  731; 
P.  r.  Wav,  119  App.  Div.  344,  104  N. 
Y.  S.  277;  Williams  v.  Smith.  29  R.  I. 
562,  72  A.  1093;  S.  v.  Kennedy,  85  S.  C. 
146,  67  S.  E.  152;  S.  V.  Cambron,  20 
S.  D.  282,  105  N.  W.  241;  Carter  v. 
S.,  59  Tex.  Cr.  73,  127  S.  W.  215;  Mis- 
souri, etc.  R.  Co.  V.  Hendricks,  49-  Tex. 
Civ.  314,  108  S.  W.  745;  Hunter  r.  S., 
59  Tex.  Cr.  439,  129  S.  W.  125;  John- 
son V.  S.,  133  Wis.  453,  113  N.  W. 
674. 

Abuse  of  discretion  shown. — S.  v.  TTaz- 
lett.  14  N.  D.  400,  105  N.  W.  617;  Lvon 
r.  Grand  Rapids,  121  Wis.  609,  99  N. 
W.  311. 

Refusal  to  permit  leading  question 
stands  upon  at  least  as  high  footing 
as  discretion  to  permit  it,  being  in  it- 
self normal  rule.  Luckenbaeh  r.  Sciple, 
72  N.  J.  L.  476,  63  A.  244. 
161-52.  Washington  v.  S.,  155  Ala.  2, 
46  S.  778  (if  generality  of  answer  obvi- 
ated by  cross-examination  error  imma- 
terial); U.  S.  O.  &  L.  Co.  V.  Bell,  1.13 
Cal.  781,  96  P.  901;  P.  v.  Weber,  149 
Cal.  325,  86  P.  671;  Shaffer  r.  U.  S., 
24  App.  Cas.  (D.  C.)  417;  Phinazee  v. 
Bunn,  123  Ga.  230,  51  S.  E.  300;  Peter- 
son f.  S.,  6  Ga.  App.  491,  65  S.  E. 
311;  Maguire  v.  P.,  219  Til.  16,  76  N.  E. 
67;  Indianapolis  &  E.  R.  Co.  r.  Bennett. 
30  Ind.  App.  141,  79  N.  E.  380;  Dow 
V.  R.  Co.,  148  la.  429.  126  N.  W.  018 
(unanswered  question  immaterial) :  Bess 
tv  C.  118  Kv.  858.  82  S.  W.  576;  S. 
r.  Finley.  24.5  Mo.  465.  150  S.  W.  1051; 
Luckenbaeh  r.  Sciple,  72  N.  J.  L.  476, 


63  A.  244;  Eovle  v.  R.  Co.,  58  Misc.  50, 
110  N.  Y.  S.  19;  Denison  &  S.  R.  Co. 
V.  Powell,  35  Tex.  Civ.  454,  SO  S.  W. 
1054;  Norfolk  &  W.  R.  Co.  v.  Briggs, 
103  Va.  10.5,  48  S.  E.  521;  Richmond, 
etc.  R.  Co.  r.  Rubin,  102  Va.  809,  47 
S.  E.  834. 

See  Pease  r.  S.  (Tex.  Civ.),  155  S.  W. 
657;  Gate  Citv  R.  Co.  r.  McGuire  (Tex, 
Civ.),  112  S.  W.  436. 
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163-1  In  re  Ilartman's  Est.,  157  Cal. 
206,  107  P.  105;  Grant  t.  Stimpson,  79 
Conn.  617,  66  A.  166;  Buckner  r.  Buck- 
ner,  120  Kv.  506,  87  S.  W.  776;  Bow- 
7nan  v.  Little,  101  Md.  273,  61  A.  223, 
657,  1084;  McRae  v.  S.  (Miss.),  61  S. 
977;  Nelson  r.  Jones,  245  Mo.  579,  151 
S.  W.  80;  In  re  Kennedy,  82  Misc.  214, 
143  N.  Y.  S.  404;  Timmann  v.  Timmann, 
142  N.  Y.  S.  298;  Flint  v.  Pierce.  136 
N.  Y.  S.  1056;  Ewell  v.  Ewell.  163  N. 
C.  233,  79  S.  E.  509;  Powell  r.  S.,  84 
O.  St.  16.5,  95  N.  E.  660;  Kennington 
V.  Catoe,  68  S.  C.  470,  47  S.  E.  719; 
Pooler  V.  Smith.  73  S.  C.  102,  52  S.  E. 
967.  Camp.  Osborne  f.  McDonald,  159 
Fed.  701. 

If  filiation  is  established. — Lav  f.  Fuller, 
178  Ala.  375,  59  S.  6<i0. 
By  common  law  marriage. — Skidmore  v. 
Harris,  157  Ky.  756,  164  S.  W.  98. 
In  Utah  child  bom  as  result  of  plural 
marriage  is  illegitimate  unless  legiti- 
m.itod  bv  statute.  Mansfield  f.  Neff 
(Utah),  134  P.  1160. 
Affirmative  evidence  admissible  though 
question  of  chastity  not  raised.  O'Dell 
r.  Goff.  153  Mich."  643.  117  N.  W.  59. 
165-2  In  re  Ilartman's  Est..  157  Cal. 
206.  107  P.  105;  Tyner  r.  Schoonover, 
79  Kan.  573,  100  P.  478;  Sparks  r. 
Ross,  72  N.  J.  Eq.  762,  65  A.  977; 
Locust  r.  Caruthers,  23  Okla.  373,  100 
P.  520,  quot.  text;  ITmbenhower  V. 
Labus.  85  O.  St.  238,  07  N.  E.  832. 
"Strict  proof"  required  where  estab- 
lishment of  marriage  would  bastardize 
issue  of  subsequent  marriage.  Bow- 
man r.  Little,  101  Md.  273,  61  A.  223, 
657,  1084. 

Presumption  rebutted  by  marriage  of 
one  of  parties  during  life  of  other. 
In  rp  Campbell's  Est.,  12  Cal.  App. 
607.   108   P.   669. 

165-3  Osborne  f.  McDonald,  159  Fed. 
791;  Brisbin  r.  Huntington,  128  la. 
166,  103  N.  W.  144. 
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165-4     Dunn  i\  Garnett,  120  Ky.  72,8, 

112  S.  W.  841;  Locust  v.  Caruthers, 
23  Okla.  373,  100  P.  520,  quot.  text; 
McAllen  v.  Alonzo,  46  Tex,  Civ.  449, 
102  S.  W.  475. 

166-6  Birth  out  of  wedlock  not  con- 
clusive that  subsequent  husband  of 
mother  was  not  father  of  child,  at 
least  in  direct  proceeding.  Carnley  v. 
S.,  162  Ala.  94,  50  S.  362. 
166-9  Yool  V.  Eiwing,  (1904)  1  Ir.  R. 
434;  Mayer  v.  Davis,  119  App.  Div. 
96,  103  N.  Y.  S.  943,  af.  in  122  App. 
Div.  393,  106  N.  Y.  S.  1041  (husband 
dead  before  birth). 

Only  proof  of  non-intercourse  can  bas- 
tardize where  presumption  of  inter- 
course raised  by  fact  of  opportunitv. 
Gordon  v.  Gordon,  (1905)  Pr.  Div.  96. 
166-10  Jones  r.  S.,  11  Ga.  App.  760, 
76  S.  E.  72;  Skidmore  v.  Harris,  157 
Ky.  756,  164  S.  W.  98;  Timmann  V. 
Timniann,  142  N.  Y.  S.  298;  Flint  v. 
Pierce,  136  N.  Y.  S.  1056;  Ewell  v. 
Ewell,  163  N.  C.  233,  79  S.  E.  509.  But 
see  Ezidore  v.  Curean,  113  La.  839,  37 
S.  773;  Bowman  v.  Little,  101  Md.  273, 
61  A.  223,  657,  1084. 
167-11  See  Van  Hove  v.  Van  Hove, 
94  Neb.  575,  143  N.  W.  815.  Comp. 
Wallace  v.  Wallace,  137  la.  37,  114  N. 
W.  527,  14  L.  E.  A.  (N.  S.)  544. 
Strongest  presumptions  in  favor  of 
legitimacy.  In  re  Garner's  Est.,  59 
Misc.  116,  112  N.  Y.  S.  212. 
168-12  Wallace  v.  Wallace  (N.  J. 
L.),  67  A.  612;  In  re  Garner's  Est, 
supra    (divorce). 

169-16  Godfrey  v.  Eowland,  16  Haw. 
377;  Hopkins  v.  Chung  Wa,  4  Haw. 
650  (though  child  shows  admixture  of 
blood) ;  Canaan  v.  Avery,  72  N.  H. 
591,   58   A.   509. 

So  as  to  admissions  of  wife. — Grant  r. 
Mitchell,  83  Me.  23,  21  A.  178;  Scan- 
Ion  V.  Walshe,  81  Md.  118,  31  A.  498, 
48  Am.  St.  Rep.  488;  Hemmenway  v. 
Towner,  1  Allen  (Mass.)  209.  "And 
evidence  of  the  adultery  of  the  wife 
at  or  about  the  commencement  of  the 
period  of  gestation  is  not  sufficient  to 
overcome  the  presumption.  Van  Aer- 
nam  v.  Van  Aernam,  1  Barb.  Ch.  (N. 
Y.)  375;  Cross  v.  Cross,  3  Paige  139, 
23  Am.  Dec.  778."  P.  v.  Case,  171 
Mich.  282,  137  N.  W.  55. 
169-1 T  Unlawful  intercourse  not  pre- 
sumed from  mere  opportunity.  S.  v. 
Breeden,  41  Ind.  App.  370,  83  N.  E. 
1020. 


170-18     Kennington    v.    Catoe,    68   S. 

C.  470,  47  S.  E.   719. 
Chastity  of  mother  in  issue  on  question 
of  testator's  delusion  as  to  legitimacy 
of  son  in  will  contest  bv  him.    O'Dell 
V.  Goff,  153  Mich.  643,  117  N.  W.  59. 
170-19    Lay  v.  Fuller,  178  Ala.  375, 
59  S.  609;  In  re  Grand's  Est.,  80  Misc. 
450,  141  N.  Y.  S.  535. 
Presumption  of  continuation    of    mar- 
riage yields  to  presumption  of  validity 
of   a    second    marriage,    and    the    legit- 
imacy of  the  children   thereof  after  a 
long  desertion  by  the  husband   of  the 
first   marriage.     Lewis  t".   Sizemore,   25 
Ky.   L.   R.    1354,   78   S.  W.   122;    In  re 
Kelly,  46  Misc.   541,  95   N.   Y.   S.  57; 
In  re  McCausland,  213  Pa.  189,  62  A. 
780;  In  re  Wile,  6  Pa.  Super.  435. 
170-20    Lay  v.  Fuller,  178  Ala.  375, 
59   S.   609. 

170-21     Godfrey  v.  Rowland,  16  Haw. 
377;  In  re  Wile,  6  Pa.  Super.  435. 
171-23     Godfrey  v.  Rowland,    supra; 
Sergent  f.  Co.,  112  Ky.  888,  66  S.  W. 
1036. 

171-25  See  Ledet's  Succession,  122 
La.  200,  47  S.  506. 

171-27  Hays  v.  Claypool  (la.),  145 
N.  W.  874  (legitimacy) ;  Brisbie  v. 
Huntington,  128  la.  166,  103  N.  W. 
144  (insufficient  acknowledgment) ;  Mc- 
Lean i\  McLean  (Kan.),  140  P.  847. 
See  In  re  Gird's  Est.,  157  Cal.  534,  108 
P.  499;  In  re  Jones'  Est.,  166  Cal.  108, 
135  P.  288;  Duvigneaud  t\  Loquet,  131 
La.  568,  59  S.  992. 

Testimony  as  to  recognition  of  children 
inadmissible  to  prove  legitimation  but 
admissible  as  showing  relation  between 
mother  and  putative  father.  Oklahoma 
L.  Go.  V.  Thomas,  34  Okla.  681,  127 
P.   8. 

In  Porto  Rico  the  recognition  of  a 
natural  son,  disinherited,  may  be  proved 
in  a  suit  to  nullify  the  institution  of 
a  universal  heir  by  will,  only  by  judg- 
ment or  by  an  act  in  solemn  and 
authentic  form.  Calaf  t:  Calaf,  232 
U.  S.  371,  34  Sup.  Ct.  411,  58  L.  ed. 
642. 

"We  know  of  no  authority  that  holds 
that  the  proof  upon  this  question,  so 
far  as  its  impelling  and  controlling 
force  or  influence  upon  the  mind  and 
belief  of  the  jury  is  concerned,  shall 
be  of  any  different  or  higher  degree 
than  the  proof  of  any  other  material 
and  essential  fact."  Haddon  v.  Craw- 
ford, 49  Ind.  App.  551,  97  N.  H  811. 
Denials  of  paternity  by  the  putative 
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father  are  admissible  only  for  the  pur- 
pose of  determining  whether  or  not 
the  acknowledgment  was  in  fact  ever 
made  and  intended,  but  not  for  the 
purpose  of  defeating  such  acknowledg- 
ment once  actually  made  and  intended. 
na<ldon  V.  Crawford,  49  Ind.  App.  551, 
97  N,  B.  811. 

Presumption  of  paternity  from  subse- 
quent marriage. — Where  statutes  de- 
clare if  a  man  having  a  child  by  a 
woman  afterwards  marries  he*r  and  rec- 
ognizes the  child,  it  shall  be  legitimate, 
the  marriage  of  a  man  to  an  unmar- 
ried woman  who  has  had  a  child  born 
out  of  lawful  wedlock  creates  some 
presumption  that  it  was  his  child, 
though  not  as  strong  as  in  case  of  child 
born  after  marriage.  Stein  v.  Stein, 
32  Ky.  L.  E.  664,  lOG  S.  W.  S60.  Such 
statutes  sometimes  make  such  recogni- 
tion a  legitimation  of  the  child,  in 
wliich  case  the  contrary  cannot  be 
shown.  Wliere  they  do  not,  presump- 
tion of  paternity,  and  hence  of  legiti- 
macy, arising  from  such  recognition  is 
at  least  as  strong  as  in  case  of  child 
born  in  lawful  wedlock.  Davenport  f. 
Davenport,  116  La.  1009,  41  S.  240; 
Breidenstein  t\  Bertram,  198  Mo.  328, 
95  S.  W.  828;  Moore  v.  Flack,  77  Neb. 
52,  108  N.  W.  143.  Comp.  Miller  v.  Pen- 
nington, 218  111.  220,  75  N.  E.  919 
(what  is  sufficient  acknowledgment  un- 
der statute) ;  Townsend  v.  Menelv,  37 
Tnd.  App.  127,  74  N.  E.  274;  Hough- 
ton r.  Dickinson,  196  Mass.  389,  82  N. 
E.  481  (sufficiency  of  acknowledg- 
ment). 

Will  recognizing  illegitimate  son  re- 
tainer by  testator's  brother,  until  after 
testator's  death,  no  "public  acknowl- 
edgment" under  statute.  In  re  De 
Lavcaga,  142  Cal.  1-58,  75  P.  790.  disap. 
dicta  in  In  re  Jessup,  81  Cal.  408,  21 
P.  976,  22  P.  742-1028. 
Mother's  consent  not  essential  where 
father  acts  under  statute.  Allison  r. 
Bryan,  21  Okla.  557,  97  P.  282. 
172-28  Mutual  L.  Ins.  Co.  r.  Good, 
25  Colo.  App.  204,  136  P.  821. 
172-31  McCalman  v.  S.,  121  Ga.  491, 
40  S.  E.  609;  Esch  V.  Graue,  72  Xob. 
719,  101  N.  W.  978.  But  see  Land  r. 
S.,  84  Ark.  199,  105  S.  W.  90  (exhibit 
of  child  to  show  paternity  in  bastardy 
proceedings).  Contra,  Shailer  v.  Bui- 
lock,  78  Conn.  65,  61  A.  6o;  Higley  v. 
Bostick,  79  Conn.  97,  63  A.  786. 
Mere   presence    of    child    not     error. 


Johnson  v.  S.,  133  TVis.  453,  113  N. 
W.  674. 

172-33  Wallace  v.  Wallace,  137  la. 
37,  114  N.  W.  .527,  14  L.  R.  A.  (N.  S.) 
544;  Flint  V.  Pierce,  136  N.  Y.  S.  10.56; 
C.  V.  Heed,  5  Phila.  (Pa.)  528.  Contra 
by  statute  in  bastardy  cases.  Evans 
V.  S.,  165  Ind.  369,  75"  X.  E.  651,  dis- 
cussion of  history  of  common  law  rule. 
Non-access  of  husband  shown,  mother 
mav  testify  to  {laternitv  of  children. 
In  re  Gird"'s  Est.,  157  Cal.  534,  108  P. 
499. 

174-37  Evans  v.  S.,  165  Ind.  369,  75 
N.  E.  651  (statute);  Wallace  r.  Wallace, 
137  la.  37,  114  N.  W\  527,  14  L.  R.  A. 
(X.  S.)  544.  See  supra,  "Husband  and 
Wife,"  816-33. 

174-38  In  re  Jones'  Est.,  166  Cal. 
108,  135  P.  288;  In  re  Gird's  Est.,  157 
Cal.  534,  108  P.  499;  Tout  v.  Woodin 
(la.),  137  N.  W.  1001;  Duvigneaud  v. 
Loquet,  131  La.  568,  59  S.  992;  S.  v. 
McDonald,  55  Or.  419,  104  P.  967; 
Smith  V.  Smith,  140  Wis.  599,  123  N. 
W\  146. 

174-39  Van  Hove  v.  Van  Hove,  94 
Xeb.  575,  143  X.  W.  815. 
Circumstances  surrounding  birth  of 
child  and  conditions  existing  in  house- 
hold before  and  after  event,  coupled 
with  alleged  father's  treatment  of 
child,  may  constitute  public  acknowl- 
edgment of  paternity.  In  re  Gird's 
Est.,  157  Cal.  534.  109  P.  499. 
Reputation,  cohabitation  declarations 
of  former  slaves,  comi^etent  to  show 
existence  of  marriage  relation  under 
act  legitimatizing  children.  Spaugh  t'. 
llartman,  150  X.  C.  454,  64  S.  E.  198. 
174-41  T'^mbenhour  r.  Umbenhour,  31 
0.  C.   r.   317. 

Husband's  deposition  of  non-inter- 
course before  marriage  competent  to 
show  illegitimacy.  The  Poulett  Peer- 
age, Aj.p.  Cas.  ("1903)  395. 
Even  though  conceived  before  wed- 
lock.— Palmer  v.  Palmer,  79  X.  J.  Eq. 
496.  82  A.  358. 

175-43  Walker  r.  Walker,  151  X".  C 
161.  65  S.  E.  923. 

Widow  not  competent  witness  to  show 
marriage  to  intestate,  issue  being  their 
marriage.  Bowman  v.  Little.  101  Md. 
273.  61  A.  223. 

Declarations  and  acts  of  alleged  illegit- 
imate admissible  against  claimants  un- 
der him.  S.  V.  McDonald,  55  Or.  419, 
104  P.  967. 

175-44  Hardin  r.  Hardin,  27  Ky.  L. 
R.  899,  87  S.  W.  284. 
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Entry  in  family  bible  made  by  a  per- 
son since  deceased  showing  birth  and 
date  is  admissible.  Ewell  v.  Ewell,  163 
N.  C.  233,  79  S.  E.  509. 
* 'Reputed"  defined. — McBride  v.  Sul- 
livan, 155  Ala.  166,  45  S.  902. 
175-45  In  re  Kelley,  46  Misc.  541, 
95  N.  Y.  S.  57. 

Proof  of  a  partition  of  property  where- 
in a  person  had  been  recognized  as  a 
legitimate  heir  is  competent  as  an  ad- 
mission or  recognition.    Ewell  v.  Ewell, 
163  N.  C.  233,  79  S.  E.  509. 
176-46     In   re  Hartman's    Est.,    157 
Cal.    206,   107  P.   105. 
176-47     In  re  Kelley,  46  Misc.  541,  95 
N.  Y.  S.  57.    But  see  Hays  v.  Claypool 
(la.),   145  N.  V/.  874. 
Is  admissible. — Comp.  Lay  v:  Fuller,  178 
Ala.   375,  59   S.   609. 
177-49     Certificate  of  baptism  given 
weight.      Ledet's    Succession,    122    La. 
200,   47    S.   506. 

177-52  On  cross-examination  inquiry 
concerning  relations  of  mother  with 
other  than  alleged  father  of  child  lim- 
ited to  or  at  about  time  of  begetting. 
In  re  Gird's  Est.,  157  Cal.  534,  108  P. 
499. 

Acts  of  alleged  parents  at  time  not 
closely  related  to  time  child  begotten 
admissible  to  show  extent  of  intimacy 
and  to  corroborate  mother's  testimony 
as  to  paternity.  In  re  Gird's  Est., 
eupra. 


LIBEL  AND  SLANDER 

Comparison  of  pictures,  200-48. 
189-1  Davis  v.  Hearst,  160  Cal.  143, 
116  P.  530;  Whittaker  v.  McQueen,  32 
Ky.  L.  E.  1094,  108  S.  W.  236. 
Evidence  held  sufficient. — Simmons  v. 
Thompson,  138  Ga.  605,  75  S.  E.  671; 
Cardarelli  V.  Journal  Co.  (E.  I.),  80  A. 
683. 

Special  damage  must  be  strictly  proved. 
De  Witt  V.  Scarlett,  113  Md.  47,  77 
A.   271. 

The  proof  must  be  "beyond  a  reason- 
able doubt. ' '  Dungan  v.  S.,  2  Ala.  App. 
235,  57  S.  117. 

More  of  a  preponderance  than  required 
to  establish  civil  case  necessary  to 
make  out  case.  D'Echaux  v.  D'Eehaux, 
133  La.  123,  62  S.  597. 
189-3  United  Cigar  Stores  Co.  v. 
Young,  36  App.  Cas.  (D.  C.)  390;  Curtia 
V.  Iseman,  137  Ky.  796,  127  S.  W.  150. 
Burden  of  proof  is  on  plaintiff. — ^United 


Cigar  Stores  Co.  v.  Young,  36  App.  Cas. 

(D.  C.)   390. 

189-4    Publication  not  shown. — Kon- 

kle  V.  Haven,  144  Mich.  667,  108  N. 
W.  98. 

Defendant's  wife  not  shown  to  have 
published  slander.  Buckwalter  v.  Gos- 
sow,  75  Kan.  147,  88  P.  742;  Konkle 
t\  Haven,  140  Mich.  472,  103  N.  W. 
850. 

Making  letter-press  copy  of  libelous 
message,  not  a  publication,  it  not  be- 
ing shown  copyist  read  contents.  W. 
U.  T.  Co.  V.  Cashman,  149  Fed.  367,  81 
C.  C.  A.  5. 

Plaintiff  may  name  person  who  told 
him  of  utterance  of  alleged  slanderous 
words.  Patterson  v.  Frazer  (Tex. 
Civ.),  93  S.  W.  146.  Such  testimony, 
immaterial.  Proctor  v.  Pointer,  127 
Ga.  134,  56  S.  E.  111. 
Publication  to  husband  and  wife  of 
slander  of  latter  shown.  Schultz  r. 
Guldenstein,  144  Mich.  636,  108  N. 
W.   96. 

189-5  And  so  of  postal  card.  Logan 
V.  Hodges,  146  N.  C.  38,  59  S.  E.  349. 
190-6  Copy  of  newspaper  of  date  sub- 
sequent to  libel,  not  evidence  of  de- 
fendant's prior  connection  therewith. 
Yusay  v.  Valdez,  1  Phil.  Isl.  384. 
190-9  Instigation  by  one  defendant 
of  publication  in  paper  published  by 
co-defendants.  Maddox  v.  Newton,  4 
Ala.  App.  454,  58  S.  934. 
191-11  Keller  v.  Pub.  Co.,  140  App. 
Div.  311,  125  N.  Y.  S.  212. 
191-12  San  Antonio  L.  Pub.  Co.  v. 
Lewy,  52  Tex.  Civ.  22,  113  S.  W.  574. 
Photograph  competent  to  prove  con- 
tents of  lost  libelous  letter  and  to  show 
peculiarities  of  handwriting.  McCul- 
lough  V.  Munn,  (1908)  2  Irish  194. 
191-15  Briggs  v.  Brown,  55  Fla.  417, 
46  S.  325;  Brinsfield  i>.  Howeth,  107 
Md.  278,  68  A.  566  (admissions  do  not 
show  cause  of  action) ;  Overton  v. 
White,  117  Mo.  App.  576,  93  S.  W.  363 
(in  pleading  may  be  explained).  See 
Buckwalter  i>.  Gossow,  75  Kan.  147,  88 
P.  742. 

Withdrawal  of  plea  of  general  issue. 
Geringer  v.  Novak,  117  111.  App.  160. 
192-18  If  publication  made  in  a  for- 
eign language  plaintiff  must  show  cor- 
rectness of  translation  as  pleaded.  Ro- 
mano V.  De  Vito,  191  Mass.  457,  78  N. 
E.  105.  If  it  is  challenged.  Charleson 
r.  Russell,  144  la.  38,  121  N.  W.  531. 
192-19  Cox  i>.  S.,  162  Ala.  66,  50  S. 
398. 
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192-21     Cox  V.  S.,  supra. 
192-22     See  Hedenberg  v.  Nash,   144 
111.   App.  252. 

192-23  Briggs  V.  Brown,  55  Fla.  417, 
46  S.  325. 

Copy  must  be  verified  and  if  purported 
copy  contains  opinions  and  other  ex- 
traneous matter  it  is  not  admissible. 
Briggs  V.  Brown,  supra. 
193-24  Patterson  v.  Frazer  (Tex. 
Civ.),  93  S.  W.  146. 
Evidence  that  statement  was  made  in 
the  presence  of  a  third  party  under  cir- 
cumstances such  that  he  must  have  heard 
it,  is  sufficient  to  raise  an  issue  for  the 
jury.  Cameron  v.  Cameron,  162  Mo. 
App.  no,  144  S.  W.  171. 
194-30  Kuhlman  r.  Kiefer,  147  HI. 
App.  162;  Vordenbaumen  Lumb.  Co. 
V.  Parkerson,  129  La.  1080,  57  S.  524. 
Contra,  Hamilton  t*.  Nance,  159  N.  C. 
56,  74  S.  E.  627;  Wiese  v.  Riley,  146 
Wis.  640,  132  N.  W.  604. 
194-31  See  Lee  r.  Crump,  146  Ala. 
655,  40  S.  609;  Miller  v.  Nuckolls.  77 
Ark.  64,  91  S.  W.  759;  Kloths  v.  Hess, 
126  Wis.  587,  106  N.  W.  251. 
All  words  pleaded  need  not  be  proved 
if  part  of  them  constitute  cause  of 
action.  Dubois  v.  Eobbins,  115  111. 
App.  372. 

194-32  Actual  malice  must  be  estab- 
lished bv  a  preponderance  of  evidence. 
Houston"  C.  Pub.  Co.  v.  McDavid  (Tex. 
Civ.),  157  S.  W.  224. 
194-33  See  Tingley  v.  Co.,  151  Cal. 
1,  89  P.  1097.  But  see  Carpenter  r. 
Co.,  Ill  App.  I>iv.  266,  97  N.  Y.  S. 
478. 

195-34  Tingley  v.  Co.,  151  Cal.  1, 
89  P.  1097;  Bohan  v.  Co.,  1  Cal.  App. 
429.  82  P.  634;  Rockv  Mt.  N.  P.  Co. 
f.  Fridborn,  46  Colo.  440,  104  P.  956; 
Flanagan  v.  McLano,  87  Conn.  220,  87 
A.  727,  88  A.  96;  Donahoe  r.  Co.,  4 
Penne.  (Del.)  166,  55  A.  337;  Todd  r. 
Co.,  6  Penne.  (Del.)  233,  66  A.  97; 
Russell  r.  Co.,  31  App.  Cas.  (D.  C.)  277; 
Washington  T.  Co.  r.  Downey.  26  App. 
Cas.  (D.  C.)  258;  Briggs  r.  Brown.  55 
Fla.  417,  46  S.  325;  Abraham  r.  Bald- 
win, 52  Fla.  151,  42  S.  591;  Sparks  r. 
Bedford,  4  Ga.  App.  13,  60  S.  E.  809; 
Beeson  r.  Gosaard  Co.,  167  HI.  App. 
561;  Stephens  v.  News  Co.,  16}  HI.  App. 
6;  Conwisher  v.  .Tohnson,  127  HI.  App. 
602;  Lodge  v.  Hampton,  116  HI.  App. 
414;  Brandt  v.  Story  (Ll.),  143  N.  W. 
545;  Andreas  v.  Hinson  (Ta.),  137  N. 
W.  1004;  S.  V.  Cooper,  138  Tn.  516.  116 
N.  W.  691;  Vial  v.  Larson,  132  la.  208, 


109  N.  W.  1007;  Sheibley  v.  Ashton, 
130  la.  195,  106  N.  W.  <318;  Berger  v. 
Co.,  132  la.  290,  109  N.  W.  784;  Eeid 
r.  Pub.  Co.,  158  Ky.  727,  166  S.  W. 
245;  Tanner  v.  Stevenson,  138  Ky.  578, 
128  S.  W.  878;  Foster  r.  Chinn,  134 
Ky.  424,  120  S.  W.  364;  Penn.  L  Wks 
f.  Co.,  29  Ky.  L.  P.  861,  96  S.  W.  551; 
Shockey  v.  IsIcCaulrv,  101  ]\rd.  461,  61 
A.  583;  Cairnes  v.  Pelton,  103  Md.  40, 
63  A.  105;  Ex  parte  Nelson,  251  Mo. 
63,  157  S.  W.  794;  Miller  v.  Dorsev,  149 
Mo.  App.  24,  129  S.  W.  66;  Brown  v. 
Publishers,  213  Mo.  655,  112  S.  W.  474; 
Farley  v.  Co.,  113  Mo.  App.  216,  87 
S,  W.  565;  Paxton  v.  Woodward,  31 
Mont.  195,  78  P.  215;  Sheiblev  f.  Nel- 
son, 84  Neb.  393,  121  N.  W.  458;  Sheib- 
ley V.  Fales,  75  Neb.  823,  106  N.  W. 
1032;  Crane  f.  Bennett,  177  N.  Y.  106, 
69  N.  E.  274;  C.  v.  Swallow,  8  Pa.  Super. 
539,  580;  Moore  v.  Co.,  8  Pa.  Super 
152;  Stewart  v.  Co.,  1  Pa.  C.  C.  247; 
U.  S.  V.  Ubinana,  1  Phil.  Isl.  471;  Leh- 
mann  v.  Medack  (Tex.  Civ.),  152  S.  W. 
438;  Mayo  v.  Goldman,  57  Tex.  Civ. 
475,  122  S.  W.  449;  James  v.  T.  Co., 
53  Tex.  Civ.  603,  117  S.  W.  642;  Pat- 
terson V.  Frazer  (Tex.  Civ.),  93  S.  W. 
146;  Chambers  V.  Leiser,  43  Wash.  285, 
86  P.   627. 

But  see  W.  U.  T.  Co.  v.  Cashman,  149 
Fed.  367,  81  C.  C.  A.  .5. 

And  the  burden  would  be  on  the  de- 
fendant to  11  rove  the  truth  of  the 
charge  under  tlie  plea  of  justification. 
Hamilton  v.  Nance,  159  N.  C.  56,  74 
S.  E.  627,  cit.  Ramsey  v.  Cheek,  109 
N.  C.  270,  13  S.  E.  775. 
This,  Uke  all  other  presumptions  which 
take  the  place  of  cviilonce,  is  a  re- 
buttable presumption,  and  the  presump- 
tion may  be  conclusively  destroyed  by 
the  facts  and  circumstances.  Tillcs  r. 
Pub.  Co.,  241  Mo.  609,  145  S.  W.  1143. 
Legal  malice  is  shown  by  establishing 
publication  of  libelous  article  of  per- 
son named,  or  if  it  is  so  written  it  may 
reasonably  be  taken  to  refer  to  .a  par- 
ticular person.  Binder  v.  Co.,  33  Pa. 
Super.  411,  statute. 

196-35  Smith  r.  Singles.  6  Penne. 
(Del.)  544,  72  A.  977;  Sparks  r.  Bed- 
ford. 4  Ga.  App.  13.  60  S.  E.  809; 
Burch  V.  Bernard,  107  Minn,  210,  120 
N.  W.  33;  Humphrevs  r.  Pile,  144  Mo. 
App.  28,  128  S.  W.  20S. 
196-36  Murrav  r.  Gnlbrnith.  9."  Ark. 
199,  128  S.  W.  1047;  Bohan  r.  Co.,  1 
I  Cal.  App.  429,  82  P.  634;  Todd  v.  Co., 
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6  Penne.  (Del.)  233,  66  A.  97;  Jensen 
1-.  Damm,  127  la.  5o5,  103  N.  W.  798; 
Butler  V.  Co.,  119  App.  Div.  767,  104 
N.   Y.  S.   637. 

197-37  Cornelius  v.  S.,  145  Ala.  65, 
40  S.  670;  C.  v.  Swallow,  8  Pa.  Super. 
539,  580;  C.  v.  Bovnianek,  12  Pa.  Super. 
86;  C.  r.  Pascoe,  39  Pa.  Super.  163;  U. 
S.  r.  Lerma,  2  Phil.  Isl.  254. 
197-3S  Tingley  v.  Co.,  151  Cal.  1,  89 
P.  1097;  Cadle  v.  Mcintosh,  51  Ind. 
App.  365,  99  N.  E.  779;  Berger  v.  Co., 
132  la.  290,  109  N.  W.  784;  Bureh  i). 
Bernard,  107  Minn.  210,  120  N.  W.  33; 
Paxton  V.  Woodward,  31  Mont.  195,  78 
P.  215.  Contra,  Carpenter  v.  Ashley,  16 
Cal.  App.  302,  116  P.  983. 
In  Alabama,  contrary  to  the  rule  else- 
where, a  party  cannot  testify  of  his 
intent.  Vest  v.  Speakman,  153  Ala. 
393,  44  S.  1017.  It  may  be  testified 
of  by  defendant  in  criminal  action. 
C.  V.  Scouten,  25  Pa.  C.  C.  138. 
Plaintiff  must  show  actual  malice. 
Liceione  v.  Collier,  133  App.  Div.  40, 
117  N.  Y.  S.  639. 

197-40  Berger  i>.  Co.,  132  la.  290, 
109   N.   W.   784. 

198-41  Lewis  v.  Hayes,  165  Cal.  527, 
132  P.  1022;  Smith  i\  Singles,  6  Penne. 
(Del.)  544,  72  A.  977;  Donahoe  v.  Co., 
4  Penne.  (Del.)  166,  55  A.  337;  Gra- 
ham V.  S.,  6  Ga.  App.  436,  65  S.  E. 
167;  Hubbard  v.  Allyn,  200  Mass.  166, 
86  N.  E.  356;  Butterworth  v.  Todd,  76 
N.  J.  L.  317,  70  A.  139;  Carpenter  v. 
Co.,  Ill  App.  Div.  266,  97  N.  Y.  S. 
478. 

198-42  Thomas  v.  Bradbury,  (1906) 
2  K.  B.  (Eng.)  627,  642;  National  C. 
R.  Co.  V.  Sailing,  173  Fed.  22,  97  C.  C. 

A.  334;  Todd  v.  Co.,  6  Penne.  (Del.) 
233,  66  A.  97;  Dorn  v.  Cooper,  139  la. 
742,  118  N.  W.  35;  S.  v.  Lomaek,  130 
la.  79,  106  N.  W.  386;  Berger  v.  Co., 
132  la.  290,  109  N.  W.  784;  Brinsfield 
r.'Howeth,  107  Md.  278,  68  A.  566; 
Hubbard  v.  Allyn,  200  Mass.  166,  86 
N.  E.  356  (and  attendant  circum- 
stances) ;  Moore  v.  Co.,  8  Pa.  Super. 
152;  Stewart  v.  Co.,  1  Pa.  C.  C.  247. 
Defendant  who  has  pleaded  fair  com- 
ment may  be  questioned  concerning  his 
state  of  mind  (Plymouth  M.  Soc.  v. 
Assn.,  [1906]  1  K.  B.  [Eng.]  403; 
Thomas  v.  Bradbury,  [1906]  2  K.  B. 
[Eng.]  627,  642),  though  privilege 
pleaded.     White  v.  Assn.,   (1905)   1   K. 

B.  fEng.)   653. 

Deliberation  of  defendant  in  publish- 
ing substance  of  clipping  from  another 


paper  shown.  Morning  Union  Co.  v 
Butler,  151  Fed.  188,  80  C.  C.  A.  464. 
Recklessness  in  giving  currency  to  re- 
port may  raise  presumption  of  malice. 
Manitoba  F.  P.  Co.  v.  Nagy,  39  Can. 
Sup.  340. 

198-43  Evidence  of  express  malice, 
competent  though  truth  of  slander 
pleaded  in  connection  with  not  guilty. 
Smith  f.  Singles,  6  Penne.  (Del.)  544, 
72  A.  977, 

Express  malice  may. — Berson  v.  Gossard 
Co.,  167  111.  App.  561. 
198-44  Thomas  v.  Bradbury,  (1906) 
2  K.  B.  (Eng.)  627,  642;  Lee  v.  Crump, 
146  Ala.  655,  40  S.  609;  Julian  v.  Co., 
209  Mo.  35,  107  S.  W.  496.  Contra, 
Dorn  V.  Cooper,  139  la.  742,  117  N. 
W.  1. 

Remoteness.  —  Threat  by  owner  of 
nearly  all  the  stock  of  a  newspaper 
twelve  years  before  publication  ol 
libel,  competent;  remoteness  affected 
only  weight  of  the  evidence.  Julian 
r.  Co.,  209  Mo.  35,  107  S.  W.  496. 
Defendant's  feelings  toward  plaintiff 
may  not  be  shown  by  latter 's  testi- 
monv.  Dorn  v.  Cooper,  139  la.  742,  118 
N.  W.  35. 

198-45  Gallagher  v.  Mach.  Co.,  177 
111.  App.  198. 

199-46  Gallagher  v.  Mach.  Co.,  177 
HI.  App.  198. 

199-47  Davis  v.  Hearst,  160  Cal.  143, 
116  P.  530;  Smith  v.  Singles,  6  Penne. 
(Del.)  544,  72  A.  977;  Paxton  v.  Wood- 
ward, 31  Mont.  195,  78  P.  215  (threats 
to  revoke  teacher's  certificate);  De  Van 
Rose  V.  Tholborn  (Mo.),  134  S.  W,  1093. 
200-48  In  action  by  a  pastor  against 
members  of  his  church  testimony  of  its 
financial  condition  and  number  of 
members  added  by  him,  immaterial. 
Konkle  v.  Haven,  140  Mich.  472,  103 
N.  W.  850. 

Special  manner  in  which  libelous  mat- 
ter published,  regarded.  Thomas  v. 
Bradbury,  (1906)  2  K.  B.  (Eng.)  627. 
Expressions  and  demeanor  of  defend- 
ant as  witness  and  terms  of  subsequent 
apology,  relevant.  Thomas  v.  Brad- 
bury, supra. 

Comparison  of  pictures. — ^If  two  pic* 
tures  published  as  representative  of  a 
disreputable  person,  one  of  which  was 
of  plaintiff,  picture  of  former  is  ad- 
missible for  comparison  and  to  aid  in 
determining  whether  defendant  acted 
with  due  care.  Burkhardt  v.  Co.,  130 
App.  Div.  22,  114  N.  Y.  S.  451. 
200-49    Cadle  v.   Mcintosh,   51    Ind. 
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App.  'i^o,  :&&  N.  E.  VV^.  Comn.  Beeson 
V.  Gossard  Co.,  167  111.  App.  561. 
Cannot  rebut  implied  malice. — Ex  parte 
Nelson,  251  Mo.  63,  157  S.  W.  794. 
200--50  Donohoe  v.  Co.,  4  Penne. 
(Del.)  166,  55  A.  337;  McHugh  v.  Am- 
brose (la.),  113  N.  W.  lOSO;  Sheibley 
r.  Fales,  81  Neb.  79.5,  116  N.  W.  1035; 
Neafie  v.  Co.,  75  N.  J.  L.  564,  68  A. 
146. 

200-51     See   Snvder  v.    Tribune    Co. 
(la.).  143  N.  W.  519. 
Subsequent  publication  of  full  report  of 
trial    may    be    shown    for    j»urjiose     of 
proving  intention  to  make  a  fair  rei)ort 
of  all  proceedings.     Meriwether  V.  Pub- 
lishers, 211   Mo.  199,  109  S.  W.  750,  16 
L.  R.  A.  (N.  S.)   953. 
Age  of  adult  defendant  immaterial  if 
he  was  before   jurv.      Gillis  v.  Powell, 
129  Oa.  403,  58  S.  R  1051. 
"Disclaimer    of    malice    immaterial    in 
criminal    action.       Eobinson    r.    S.,    IdS 
Md.  644,  71  A.  433. 

Defendant's  declarations,  made  in  a 
natural  manner,  and  not  under  circum- 
stances leading  to  suspicion  he  was 
manufacturing  evidence,  and  in  refer- 
ence to  matter  published,  competent, 
though  made  prior  to  publication,  in 
discretion  of  judge.  Barry  v.  McCol- 
lom.  SI  Conn.  293,  70  A.  1035. 
200-52  Contra,  Dorn  v.  Cooper,  139 
la.  742,  118  N.  W.  35,  over.  Barr  v. 
Hack,  46  la.  308,  on  which  the  text 
seems  to  have  been  based.  Rule  other- 
wise in  Alabama.  See  supra,  "In- 
tent," 596-38. 

200-54  Dorn  v.  Cooper,  139  la.  742, 
117   X.  W.  1. 

Disregard  of  specific  instructions  by 
proprietor  of  nows|>aper  and  his  ab- 
sence when  publication  made  may  be 
proved.  C.'v.  Rovnianek,  12  Pa.  Super. 
86. 

201-55  Oraham  r.  S.,  6  Ga.  App.  436, 
65  S.  E.  167;  Holmes  v.  Union.  222 
Mo.  556.  121  S.  W.  100;  C.  v.  Swallow, 
8  Pa.  Super.  539. 

■t'or  a  paper  to  say  that  corporate 
property  should  be  taxed  is  no  evidence 
of  malice  toward  a  mere  stockholder. 
Tilles  V.  Pub.  Co.,  241  Mo.  609,  145  S. 
\\'.    ,143. 

Publication  of  what  was  being  done 
by  county  officials  toward  enforcing 
the  law  which  ]irohibited  bookmaking 
is  not  evidence  of  express  malice  to- 
ward a  mere  stockholder  or  even  man- 
ager of  the  corporation.  Tilles  r.  Pub. 
Co.,  241  Mo.  609,  145  S.  W.  1143. 


Circumstances  under  which  press  asso- 
ciation sent  out  news,  immaterial  in 
action  against  publisher  who  gave  it 
currency  regardless  of  such  circum- 
stances. Post  Pub.  Co.  V.  Butler,  137 
Fed.  723,  71  C.  C.  A.  309. 
Acts,  expressions  and  conduct  of  plain- 
tiff, circumstances  surrounding  him  and 
general  rumors  and  rei)resentations 
concerning  him  may  be  proved.  Dona- 
hoe  V.  Co.,  4  Penne.  (Del.)  166,  55 
A.  337. 

Provocation  cannot  be  shown  in  crim- 
inal action.  Robinson  v.  S.,  108  Md. 
644,  71  A.  4S3. 

201-56     Butler  v.  Co.,  119  App.  Div. 
767,  104  N.  Y.  S.  637. 
201-57    Justifiable  motive,  a  defense 
to  criminal  action.     U.   S.   v.  Lerma,  2 
Phil.  Isl.   254,  statute. 
201-58     Harms   v.   Proehl,   104   Minn. 
303,  116  N.  W.  587. 
2(»2-59     S.  V.  Lomack,  130  la.  79,  106 
N.    W.   386;    Yager   r.   Bruce,   116   Mo. 
App.  473,  93  S.  W.  307;  C.  v.  Swallow, 
8  Pa.  Super.  539;  Coates  v.  Wallace,  4 
Pa.  Super.  253. 

202-60  Honest  belief  of  defendant 
may  be  inquired  into  although  answers 
may  incidentally  prove  truth  of  al- 
leged libel.  McKergow  v.  Comstock, 
n  Ont.  L.  R.  637. 

202-61  Witness  may  not  testify  as 
to  effect  of  information  given  before 
he  wrote  libel;  facts  upon  which  to 
base  probable  cause  for  his  action  are 
subject  to  proof.  Moore  v.  Co.,  8  Pa. 
Super.  152. 

202-63  But  see  Ott  r.  Co.,  40  Wash. 
308,  82  P.  403.  Camp.  300-37,  infra. 
Contra,  Day  v.  Becker  (Tex.  Civ.),  145 
S.  W.   1197. 

203-67    See    Crafer    v.    Hooper,    194 
Mass.   68,  SO  N.  E.  2. 
203-68     Converse.       Webb     v.     Gray 
(Ala.).   62   S.    194. 

203-69  Barley  v.  Winn,  129  Wis.  291, 
109  N.  W.  633. 

204- 70  Snvder  v.  Tribune  Co.  (la.), 
143  X.  W.  519;  Gripman  r.  Kitchel,  173 
Mich.  242.  138  N.  W.  1041.  See  Ingalls 
r.  Morrissev,  154  Wis.  P32.  143  N.  W. 
681.  Contra,  S.  v.  Conklin,  47  Or.  509, 
84  P.  482. 

205-73     But    see    Overton    v.    White, 
117   Mo.  App.  576.  93  S.  W.  363. 
24»5-74     Cornelius  v.  S.,  145  Ala.  65, 
40  S.  670. 

206-76  Earley  v.  Winn,  129  Wis. 
291,  lt"H)  X.  W.  h?,?,.  unsworn  statements 
of  others  or  current  rumors. 
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207-79  Collins  v.  Co.,  6  Pa.  Super. 
830. 

Failure  to  investigate  excused  by  show- 
ing investigation  would  have  been  fu- 
tile. Butier  V.  Co.,  119  App.  Div.  767, 
104  N.  Y.  S.  637.  It  does  not  show 
liability.  Sheibley  v.  Tales,  81  Neb. 
795,  116  N.  W.  1035. 
207-80  Elimination  of  matter  derog- 
atory to  plaintiff  before  publication  of 
article  cannot  be  proved.  Tingley  t?. 
Co.,  151  Cal.  1,  89  P.  1097;  Todd  v. 
Co.,  9  O.  C.  C.  (N.  S.)  249,  260;  C.  v. 
Swallow,  8  Pa.  Super.  539,  585;  Collins 
17.  C,  6  Pa.  Super.  330. 
208-84  Brown  v.  Co.,  213  Mv.  655, 
112  S.  W.  474. 

208-85  Spencer  v.  Minnick  (Okla.), 
139  P,  130;  Mengel  v.  Co.,  241  Pa.  367, 
88  A.  660. 

Cfonversation  with  reporter  of  news- 
paper which  had  previously  published 
the  information,  and  what  defendant 
learned  from  police  blotter.  Kershaw 
V.  Steurer.  13S  App.  Div.  211,  123  N. 
Y.   S.    77.' 

209-88  Cook  v.  Co.,  227  Mo.  471,  127 
S.  W.  332. 

Wanton  disregard  of  truth  or  falsity. 
Sutphin  f.  Times  Co.,  122  N.  Y.  S. 
835. 

209-89  Tingley  v.  Co.,  151  Cal.  1,  89 
P.  1097.  Comp.  Ferdon  v.  Dickens,  161 
Ala.  181,  49  S.  888,  plaintiff  may  show 
^alue  of  his  property  to  meet  charge 
he  was  to  leave  state  to  defraud  cred- 
itors. 

210-93     Andrus   v.   Harris,   126   App. 
Div.  564,  110  N.  Y.  S.  819. 
211-95     S.  V.  Lomack,  130  la.  79,  106 
N.  W.  386;  Andrus  V.  Harris,  supra. 
211-96     Shockey    P.     McCauley,    101 
Md.  461,  61  A.  583. 
213-6    Schwing  v.   Dunlap,    130    La. 
498,   58   S.   162. 

213-8  Tate  v.  Co.,  122  La.  472,  47 
S.  774;  Brown  v.  Co.,  213  Mo.  655,  112 
S.  W.  474  (suppression  of  parts  of  tes- 
timony). 

May  show  he  said  he  did  not  believe 
report  and  that  he  gave  name  of  author. 
UfAd  V.  Pub.  Co.,  158  Ky.  727,  166  S. 
vv .  b"-"i-5. 

214-10  See  ElJer  V.  B.  (Tex.  Cr.), 
151  S.  W.  1052. 

214-11     Fleet    v.    Tiehenor,    156    Cal. 
343,  104  P.  458;  O'N'el)  v;    Adams,  144 
la.  385,  122  N.  W.  976. 
215-13     Record    of    church     trial     of 
plaintiff  on  charges  made  basis  of  suit 


for    slander,    inadmissible.       Harms    v. 
Proehl,   104  Minn.   303,   116  N.  W.   587. 
215-14     Harms  v.  Proehl,  supra. 
216-16     Pfister  i>.  Co.,  139  Wis.  627, 
121  N.  W.  938. 

Scope  of  examination  may  be  limited 
to  opportunity  for  explicit  and  direct 
denial.  Pfister  v.  Co.,  supra. 
217-18  Malice  of  defendant's  wife, 
immaterial  if  she  was  not  concerned 
in  publication.  Konkle  V.  Haven,  144 
MicJi.  667,  108  ]Sr.  W.  98. 
317-21  Whittaker  v.  McQueen,  32 
Ky.  L.  R.  1094,  108  S„  W.  236;  Yager 
v.  Bruce,  116  Mo.  App.  473,  93  S.  W. 
307. 

The  answer,  if  not  sustained,  may  be 
regarded  on  question  of  defendant 's 
good  faith.  Ra.ynolds  v.  Vinier,  125 
App.  Div.  18,  109  N.  Y.  S.  293. 
218-24  Proctor  v.  Pointer,  127  Ga. 
134,  56  S.  E.  Ill;  Pettingill  v.  Gandia, 
4  P.  R.  Fed.  383;  Pfister  v.  Co.,  139 
Wis.  627,  121  N.  W.  938. 
Plea  of  justification,  uusustained,  may 
be  evidence  of  ratification  of  act  of 
employe  of  corporation.  Pfister  v.  Co., 
supra. 

Exemplary  damages  not  to  be  awarded 
because   of  failure   to    support   plea    of 
justification.     Yager  v.  Bruce,  116  Mo. 
App.  473,  93  S.  W.  307. 
220-27     National  C.  R.  Co.  v.  Sailing 
173  Fed.  22,  97  C.  C.  A.  334;   Brice  v 
Curtis,  38  App.  Cas.  (D.  C.)  304;  Abra 
ham  V.  Baldwin,  52  Fla.  151,  42  S.  591 
Barth  v.  Hanna,  158  HI.  App.  20;  Ever 
ett    V.    De   Long,    144     111.     App.     496 
Ott  V.   Murphy    (la.),   141    N.    W.   463 
Holmes   v.  Union,   222  Mo.   556,  121   S. 
W.  100;   Cook  V.  Co.,  227  Mo.  471,  127 
S.    W.    332;    Fitzgerald    v.     Young,     89 
Neb.   693,   132   N.   W.   127;   Sheibley  v. 
Fales,    81    Neb.    795,    116   N.    W.    1035; 
Logan   V.   Hodges,   146  N.  C.   38,   59  S. 
E.   349;   Hubbard  v.  Cowling,  36  Okla. 
603,   129   P.    714;    Collins    v.   Co.,   6   Pa. 
Super.    330;    Coates   v.    Wallace,    4    Pa. 
Super.  253;   Mulderig  V.  Times,  215  Pa. 
470,    64    A.    636;    Joseph    v.   Baars,    142 
Wis.   390.   125   N.  W.   913. 
The   burden   of   establishing   facts  ren- 
dering  a   privileged   communication   ac- 
tionable is  on  the  plaintiff.    Melcher  v. 
Beeler,  48  Colo.  233,  110  P.  181. 
Burden  is  on  plaintiif  to  prove  that  a 
comment  is  unfair  and  dishonest.    Cook 
V.    Pub.    Co.,    241    Mo,    326,    145    S.    W. 
480. 

220-28     Woods    r.   Plummer,    15   Ont. 
L.  R.  552;  Massee  v.  Williams,  207  Fed. 
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222,  124  C.  C.  A.  492;  Denver  P.  W. 
Co.  V.  Holloway,  34  Colo.  432,  83  P. 
131;  Flana^'an  v.  MoLane,  87  Conn.  220, 

87  A.  727,  88  A.  96;  Barry  v.  McCollom, 
81  Conn.  293,  70  A.  1035;  Abraham  v. 
Baldwin,  52  Fla.  151,  42  S.  591;  Ott 
V.  Murphv  (Ta.),  141  N.  W.  463;  Ger- 
man S.  Bk.  v.  Fritz,  135  la.  44,  109 
N.  W.  1008;  Vial  v.  Larson,  132  la.  208, 
109  ISr.  W.  1007;   Richardson  v.  Gunby, 

88  Kan.  47,  127  P.  533;  Tanner  f. 
Stevenson,  138  Ky.  578,  128  S.  W.  878; 
Schultz  V.  Guldenstein,  144  Mich.  636, 
108  N.  W.  96;  Cook  v.  Pub.  Co.,  241 
Mo.  326,  145  S.  W.  480;  Holmes  v. 
Union,  222  Mo.  556,  121  S.  W.  100;  Ash- 
croft  V.  Hammond,  197  N.  Y.  488,  9C 
N.  E.  1117;  Mellen  v.  Hotel  Co.,  153 
App.  Div.  891,  138  N.  Y.  S.  451;  Mor- 
ton r.  Knipe,  128  App.  Div.  94,  112 
N.  Y.  S.  451;  Howarth  r.  Barlow,  113 
App.  Div.  510,  99  N.  Y.  S.  457;  Gattis 
V.  KilfTo,  140  N.  C.  106,  52  S.  E.  249; 
Echard  r.  Morton,  26  Pa.  Super.  579; 
C.  V.  MeClure,  1  Pa.  C.  C.  207;  Pettin- 
gill  t;.  Gandia,  4  P.  R.  Fed.  383;  Spiel- 
berg t\  Kuhn  &  Bro.,  39  Utah  276,  116 
P.  1027;  Gatewood  r.  Garrett,  106  Va. 
552,  56  S.  E.  335;  Chambers  v.  Leiser, 
43  Wash.  285,  86  P.  627;  Joseph  v. 
Baars,  142  Wis.  390,  125  N.  W.  913. 
See  Yager  r.  Bruce,  116  Mo.  App.  473, 
93  S.  W.  307. 

221-30     Tanner  v.  Stevenson,  138  Ky. 

678,  128  S.  W.  878. 

221-31     Barrv  i\  McCullom,  81  Conn. 

293,  70  A.  1035"^;  Ashcroft  r.  ITammond, 

132  App.  Div.  3,  116  N.  Y.  S.  362. 

Knowledge  of  falsity  must  be  shown. 

Schultz   r.  Guldenstein,  144  Mich.   636, 

108  N.  W.  96. 

221-32     Penry    v.    Dozier,    161     Ala. 

292,  49   S.  909;    Ashcroft   v.  Hammond, 

197  N.  Y.  488,  90  N.  E.  1117. 

222-33     Briggs  r.  Brown,  55  Fla.  417, 

46    S.    325;    O'Neil   v.    Adams,    144    Ta. 

385,    122    N.    W.    976    (defendant    may 

state  how  he  came  to  publish   article 

and    purpose   in    so    doing);    Trimble   v. 

Morrish,    152    IMich.    624.    116    N.    W. 

451.  16  L.  R.  A.   (N.  S.)    1017;   Morton 

V.    Knipe,    128    App.    Div.    94,    112    N. 

Y.  S.  451. 

Libel   contained   excerpts    from    brief. 

whole   brief   admissible    on    rpiostion    of 

fairness.     Cobb  v.  Pub.  Co.  (Okla.),  140 

P.  1079. 

Opinions  as  to  privileged  character  of 

matter,  inadmissible.     Briggs  i'.  Brown, 

55  Fla.  417,  46  S.  32.5. 

Existence  of  like  allegations  in  bill  in 


equity,  immaterial.  Kimball  i".  Co , 
]9!f  Mass.  24'^.  's.j  X.  E.  103. 
Papers  not  referred  to  in  article,  not 
admissible.  San  Antonio  L.  Pub.  Co. 
V.  Lewy,  52  Tex.  Civ.  22,  113  S.  W. 
574. 

Information  of  threats  by  plaintiff 
against  defendant's  property  may  be 
proved  if  defendant  believed  it  and 
it  was  such  as  a  reasonably  prudent 
man  would  believe;  immaterial  whether 
plaintiff  made  thorn  or  not.  Edwards 
V.  Kevil,  133  Ky.  392,  118  S.  W.  273. 
222-34  Publication  of  advertisements 
by  physician,  immaterial.  Rood  v. 
Dutcher.  23  S.  D.  70,  120  N.  W.  772. 
Declarations  of  plaintiff. — Ott  v.  Mur- 
phv  (la.),  141  X.  W.  463. 
222-35  Mvers  v.  Hodges,  53  Fla.  197, 
44  S.  357;  Cook  r.  Pub.  Co.,  241  Mo. 
326,  145  S.  W.  480;  San  Antonio  L. 
Pub.  Co.  V.  Lewy,  52  Tex.  Civ.  22,  113 

Q    TnTr     1^71 

222-36  '  National  C.  R.  Co.  v.  Sailing, 
173  Fed.  22,  97  C.  C.  A.  334;  Thompson 
f.  Rake,  140  la.  232,  118  X.  W.  279; 
Sunley  v.  Ins.  Co.,  132  Ta.  123,  109  X. 
W.  463;  Meriwether  r.  Publishers.  224 
Mo.  617,  123  S.  W.  1100;  Ashcroft  v. 
Hammond,  132  App,  Div.  3,  116  N.  Y. 
S.  362. 

Abandoned  answer  setting  up  justifica- 
tion, admissilde,  as  is  evidence  to  show 
knowledge  of  falsity  of  charge  before 
answer  filed.  ^Teriwether  i\  Publish- 
ers, 224  :\ro.  617.  i2n  s.  w.  noo. 
Defendant's  contradictory  statements 
concerning  occurrence,  evidence  of 
malice.  Woods  v.  Plummer,  15  Ont. 
L.  R.   552. 

222-37  National  C.  R.  Co.  r.  Sailing, 
173  Fed.  22.  97  C.  C.  A.  334;  Mvers 
t\  Hodges,  53  Fla.  197,  44  S.  357;  Shef- 
tall  V.  R.  Co.,  123  Ga.  589,  51  S.  E. 
646;  Crafer  r.  Hooper.  194  Mass.  68, 
SO  N.  E.  2;  Mulderig  r.  Times,  215  Pa. 
470,  64  A.   636. 

Malice  not  shown  by  publication. 
Trimble  r.  ^rorrish.  152  :Mich.  621.  116 
X.  W.  451.  16  L.  R.  .\.  fX.  S.)  1017. 
Defendant  should  testify  as  to  his 
motive.— Fleet  v.  Tichcnor.  ir>6  Cal.  343, 
101    P.   458. 

223-39  Melcher  r.  Beeler.  48  Colo. 
233,  110  P.  181;  IMvers  r.  Hodges,  53 
Fla.  197,  44  S.  357;  Trimble  l\  Morrish, 
152  Mich.  624,  116  X^.  W.  451.  16  L. 
R.  A.  (X.  S.)  1017;  Ashcroft  r.  Ham- 
mond. 132  App.  Div.  3.  116  N.  Y.  S. 
362:  C.  r.  McHure,  1  Pa.  C.  C.  207. 
Declining  to  name  confidential  inform- 
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ant,  not  cause  for  inferring  malice  on 
part  of  maker  of  qualifiedly  priv- 
ileged communication.  Trimble  v.  Mor- 
rish,  supra. 

Defendant  need  not  show  good  reason 
to  believe  statements  made;  only  his 
belief  in  their  truth  when  made.  Barrv 
V.  McCollom,  81  Conn.  293,  70  A.  1035. 
224-41  Thompson  v.  Eake,  140  la. 
232,  118  N.  W.  279;  Cook  v.  Pub.  Co., 
241  Mo.  326,  145  S.  W.  480. 
Opportunity  of  persons  not  concerned 
in  discharge  of  servant  by  defendant 
to  read  notice  thereof  may  be  shown. 
Eamsdell  v.  K.  Co.,  79  N.  J.  L.  379, 
75  A.  444. 

224-43  Eedfearn  v.  Thompson,  10 
Oa.  App.  550,  73  S.  949;  Mills  v.  Flynn 
(la.),  137  N.  W.  1082;  Ladwig  v.  Heyer, 
136  la.  196,  113  N.  W.  767  (in  ab- 
sence of  plea  of  truth) ;  Cook  v.  R. 
Co.,  227  Mo.  471,  127  S.  W.  332;  Ash- 
croft  v.  Hammond,  132  App.  Div.  3,  116 
N.  Y.  S.  362;  McGeary  v.  Pub.  Co.,  52 
Pa.  Super:  35;  Sherin  v.  Eastwood,  27 
S.  D.  312,  131  N.  W.  287.  Coinp.  Cooper 
v.  ■Romney  (Mont.),  141  P.  2S9. 
Failure  to  plead  truth  of  charges,  ad- 
mission of  falsity.  Brinsfield  V. 
Howeth.  107  Md.  278,  68  A.  566. 
225-45  Smith  v.  Sindes,  6  Penne. 
(Del.)  544.  72  A.  977;  P.  v.  Fuller, 
238  III.  116,  87  N.  E.  336;  O'Neil  v. 
Adams,  144  la.  385,  122  K  W.  976; 
Biglev  r.  Casualty  Co.,  94  Neb.  813, 
144  N.  W.  810;  Beck  v.  Bk.,  161  N.  C. 
201,  76  S.  E.  722;  Oles  v.  Times,  2 
Pa.  Super.  130  (in  general  whole  libel 
must  be  proved  to  be  true) ;  Sacchetti 
V.  Fehr,  217  Pa.  475,  66  A.  742;  Rey- 
nolds V.  Holland,  46  Wash.  537,  90  P. 
648;  Pfister  V.  Co.,  139  Wis.  627,  121 
N.  W.  938  (defendant  may  not  com- 
plain if  plaintiff  assumes  burden  of 
proving  falsity  of  allegations). 
But  see  Cooper  v.  Eomney  (Mont.),  141 
P.  289. 

Sufficient. — Courier-Journal  Co.  v.  Phil- 
lips.  142   Ky.   372,   134   S.   W.  446. 
225-46     Bennett  v.   Crumpton,   1    Ga. 
App.  476,  58  S.  E.  104;   Oles  v.  Times, 
2  Pa.  Super.  130. 

Defendant  in  civil  action  must  also 
show  matter  published  with  good  mo- 
tives and  for  justifiable  ends.  Wertz 
V.  Sprecher,  82  Neb.  834,  118  N.  W. 
1071. 

225-47  Bennett  v.  Crumpton,  1  Ga. 
App.  476,  58  S.  E.  104;  Geringer  v. 
Novak,  117  HI.  App.  160;  Corning  v. 
DoUmeyer,   123   111.   Ajpp.   188;    O'Neil 


f.  Adams,  144  la.  385,  122  N.  W.  976; 
Schultz  V.  Guldenstein,  144  Mich.  636, 
108  N.  W.  96.  See  Parsons  v.  Pub. 
Co.  (Ala.),  61  S.  345;  Ogle  v.  Sidwell, 
167  Mo.  App.  292,  149  S.  W.  973;  Cobh 
V.  Pub.  Co.  (Okla.),  140  P.  1079. 
Conversation  not  in  presence  of  plain- 
tiff inadmissible.  Stephens  v.  News  Co., 
164  111.  App.  6. 

Court  in  its  discretion  may  exclude  re- 
mote events.  S.  v.  Chiles,  90  Kan. 
787,  136  P.  225. 

226-48  Certificate  issued  to  insur- 
ance company  showing  compliance  with 
law,  admissible.  S.  v.  Chiles,  90  Kan. 
787,  136  P.  225. 

Where  a  newspaper  article  complained 
of  stated  that  i^laintiff  was  served  with 
a  summons  in  an  alleged  fraudulent  cat- 
tle transaction  and  that  he  had  taken 
advantage  of  the  bankruptcy  laws,  etc., 
the  defendant  alleged  the  truth  of  the 
publication,  and  plaintiff  replied  by  a 
general  denial.  "Under  the  issues  thug 
framed  we  think  it  was  competent  for 
plaintiff  to  show  that  his  bankruptcy 
was  the  result  of  causes  beyond  his 
control  and  was  not  resorted  to  for 
the  purpose  of  defrauding  his  cred- 
itors." Sotham  r.  Telegram  Co.,  239 
Mo.  606,  144  S.  W.  428. 
227-49  Preponderance  of  evidence, 
sufficient.  Sacchetti  v.  Fehr,  217  Pa. 
475,    66   A.   742. 

237-50  S.  V.  Putnam,  53  Or.  266,  100 
P.  2. 

Evidence  must  meet  identical  accusa- 
tion.—P.  V.  Fuller,  238  111.  116,  87  N. 
E.  336. 

227-51  Plaintiff  may  meet  charge  of 
larceny  as  bailee  by  proof  of  a  judg- 
ment obtained  against  party  he  is  al- 
leged to  have  wronged  on  its  obliga- 
tions. Such  proof  may  not  be  met  by 
evidencv)  showing  the  judgment  paid 
on  account  of  another  transaction  be- 
tween different  parties.  Pfister  v.  Co., 
139  Wis.  627,  121  N.  W.  938. 
227-52  C.  V.  McClure,  1  Pa.  C.  C. 
207.  See  Abraham  v.  Baldwin,  52  Fla. 
151,  42  S.  591.  Comp.  233-77,  et  seq. 
Testimony  given  before  grand  jury, 
inadmissible  in  action  for  publication 
of  article  concerning  indictment  of 
plaintiff.  He  may  cross-examine  wit- 
ness to  establish  his  guilt  of  a  crime. 
Pfister  V.  Co.,  139  Wis.  627,  121  N.  W. 
938. 

228-53  Coates  v.  Wallace,  4  Pa. 
Super.  253. 
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'"":8-54     But  see  Eggert  r.  Newspaper 

0.,  ]76  111.  App.  20'. 
•^29-59     Whittaker     v.     McQueen,    32 
^Cv.   L.   E.    1094,   108   S.  W.  236. 
'JiO-eO     See  Webb  v.  Gray  (Ala.),  62 
f,x  194. 

3SO-61     Krulic  v.  Petcoff,  122  Minn. 
517,    1-12    N.    W.    897;    Ingalls    v.    Mor- 
rissoy,  154  Wis.  632,  143  N.  W.  681. 
Evidence  as  to  acts  of  wife  in  absence 
of    husband     inadmissible.       Flvnn     V. 
Boglarsky   (Mich.),   144   N.  W.  516. 
230-62     Krulic  v.  Petcoff,  supra. 
231-66     Bennett   v.   Crumpton,   1    Ga. 
App.   476,  58  S.  E.  104;  Krulic   v.  Pet- 
coff,   122    Minn.    517,    142    N.    W.    897; 
Sotham   v.  Telegram  Co.,   239   Mo.  606, 
144   S.   W.  428. 

231-69  Tingley  v.  Co.,  151  Cal.  1,  89 
P.  1097;  Lodge  v.  Hampton,  116  111. 
App.  414;  S.  V.  Lomack,  130  Ta.  79, 
ino  N.  W.  386;  Berger  r.  Co.,  132  la. 
290,  109  N.  W.  784\  Saunders  v.  Co., 
107  App.  Div.  84,  94  N.  Y.  S.  993. 
If  facts  of  alleged  libel  are  severable 
evidence  in  support  of  a  portion  of  it 
is  admissible.  Farbenfabricken  v.  Ber- 
inger,  158  Fed.  802,  86  C.  C.  A.  62; 
McKergow  v.  Comstock,  11  Ont.  L.  R. 
(Can.)    637. 

232-70  Sheiblev  v.  Nelson,  84  Neb. 
393,  121  N.  W.  4.58.  See  Shipp  v.  Pat- 
ton,  29  Ky.  L.  R.  480,  93  S.  W,  1033, 
qualifving  earlier  cases. 
232-71  Flvnn  v.  Boglarsky  (Mich.), 
144  N.  W.  516. 

Cannot  show  those  parts  of  publication 
not  made  the  basis  of  the  action  to 
be  true  or  iustifiable.  S.  i*.  Fosburgh 
(S.  D.),  143  N.  W.  279. 
Under  plea  of  truth,  both  words  and 
use  in  connection  with  an  innuendo  is 
admissible.  Spencer  v.  Minnick  (Okla.), 
139    P.    130. 

232-75  S.  V.  Mays,  57  Wash.  540, 
107  P.  363.  it  must  also  appear  matter 
charged  was  a  crime. 
234-78  Abraham  v.  Baldwin,  52  Fla. 
151,  42  S.  591,  over.  Schultz  r.  Ins. 
Co.,  14  Fla.  73,  and  Williams  r.  Pick- 
enson.  28  Fla.  90,  9  S.  847;  Bennett 
r.  Crumpton,  1  Ga.  App.  476,  58  S.  F. 
104;  Madill  v.  Curric.  168  :\rich.  546, 
134  N.  W.  1004;  Biglev  r.  Casualtv  Co., 
94  Neb.  813,  144  N.  W.  810;  Fleming 
r.  Wallace,  116  Tenn.  20,  91  S.  W. 
47. 

235-81  Dnilv  v.  Co.,  1.51  Fed.  114; 
Rocky  IVrt.  N.  P.  Co.  r.  Fridborn.  46 
Colo.  440.  104  P.  956;  Lad  wig  r.  TTever, 
136  la.  196,  113  N.  W.   767-   Julian   v. 


Co.,  209   Mo.  35,  107   S.   W.   496;   C.   v. 
Swallow,  S  Pa.  Super.  539,  607. 
235-82     Ibid.;   Conwisher  v.  Johnson, 
127  111.  App.  602. 

Defendant  may  impute  to  words  used 
different  meaning  from  that  alleged  in 
tire  innuendo  and  justify  by  showing 
truth  of  intended  meaning.  Pfister  V. 
Co.,  139  Wis.  627,  121  X.  W.  938.  oppr 
Bathrick  v.  Co.,  50  Mich.  629.  16  N 
W.  172,  45  Am.  Rep.  673,  and  rZf.trt?. 
Bremridge  v.  Latimer,  10  L.  T.  (Eng.) 
816. 

235-83  Line  v.  Spies,  139  Mich.  484, 
102  X.  W.  993. 

236-84  Rockv  Mt.  N.  P.  Co.  v.  Frid- 
born, 46  Colo.  440,  104  P.  956 r  Chaloner 
V.  Co.,  36  App.  Cas.  (D.  C.)  231 :  Davis 
r.  Mohn,  145  la.  417,  124  X.  W.  206; 
Bovce  v.  Wheeler,  161  Mo.  App.  504, 
144  S.  W.  119. 

236-85     Contra,    Shepard    v.    Brewer, 
248  Mo.  133,  154  S.  W.  116. 
236-86    Ladwig  r.  Heyer,  136  la.  196, 
113    X.    W.    767. 

237-89  Brinsfield  v.  Howeth,  llOMd. 
520,  73  A.  289,  local  meaning  and  wit- 
ness' understanding.  See  .lones  r.  Ban- 
ner. 172  i\ro.  App.  132,  157  S.  W.  967. 
237-91  Proctor  v.  Pointer.  127  Ga. 
134,  56  S.  E.  Ill;  Arnold  r.  Lutz,  141 
Ta.  596,  126  N.  W.  121;  Schaefer  r. 
Schoenborn.  101  Minn.  67.  Ill  X.  W. 
843;  Shepard  r.  Brewer.  248  Mo.  133, 
154  S.  W.  116.  See  Beeson  v.  Gossard 
Co..  167  111.  App.  561. 
238-92  Branch  v.  Publishers.  222 
Mo.  580,  121  S.  W.  93:  S.  r.  Fosburtrh, 
32  S.  D.  370,  143  X.  W.  279;  Kloths 
r.  Hess.  126  Wis.  587.  106  N.  W.  251. 
Witness'  understanding  of  words  of 
obvious  meaning  cannot  have  effect. 
Brown  v.  Wintsch.  110  Mo.  App.  264, 
84  S.  W.  196.  It  cannot  be  shown  to 
aid  innuendo  or  enlarge  meaning  of 
words  used.  Line  v.  Spies,  139  Mich. 
484.  102  N.  W.  993. 

238-93  Rockv  Mt  X".  P.  Co.  r.  Frid- 
born, 46  Colo.  440.  104  P.  956;  .Tulian 
v.  Co..  209  Mo.  35.  107  S.  W.  496. 
239-95  All  v.'ho  heard  words  must  bo 
shown  to  have  had  knowledge  of  cir- 
cumstances rendering  them  non-slan- 
derous. Kloths  V.  Hess.  126  Wis.  587, 
106  N.  W.  251. 

240-1  Lemnster  i*.  Ellis,  173  Mo.  App. 
332.  158  S.  W.  P04. 

Though  meaning  of  words  of  which 
notice  is  taken  cnnnot  be  affected  by 
extraneous    evidence,    it    may    not    be 
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material  error  to  receive  it.  C.  v.  Root, 
15  Pa.  Dist.  441. 

Expert  testimony  of  Swiss  lawyers  is 
admissible  to  say  whether  certain 
words  contained  in  a  letter  were  libel- 
ous within  the  meaning  of  the  Swiss 
penal  code.  Hite  v.  Keene,  149  Wis. 
207,  134  N.  W„  383. 
341-3  Green  v.  Miller,  33  Can.  Sup. 
193. 

241-4  Eoeky  Mt.  N.  P.  Co.  v.  Frid- 
born,  46  Colo.  440,  104  P.  956;  Shef- 
tall  V.  R.  Co.,  123  Ga.  589,  51  S.  E. 
646. 

242-8  Brinsfield  v.  Howeth,  107  Md. 
278,  68  A.  566. 

244-11  Davis  v.  Hearst,  160  Cal.  143, 
116  P.  530;  Corr  v.  Assn.,  177  N.  Y. 
131,  69  N.  E.  288;  Bianehi  t:  Co.,  46 
Misc.  486,  95  N.  Y.  S.  28;  Fisher  v. 
Pub.  Co.,  239  Pa.  200,  86  A.  776;  Ex- 
press Pub.  Co.  V.  Orsborn  (Tex.  Civ.), 
151   S.  W.  574. 

"The  correct  Issues  in  actions  to  re- 
cover damages  for  slander,  where  the 
words  alleged  are  actionable  per  se, 
and  in  which  justification  is  not  plead- 
ed  and   privilege  is    not    claimed,    are; 

(1)  Did  the  defendant  speak  of  and 
concerning  the  plaintiff  the  words,  in 
substance,    alleged    in    the    complaint! 

(2)  If  so,  what  damage  is  the  plaintiff 
entitled  to  recover?"  Hamilton  v. 
Nance,  159  N.  C.  56,  74  S.  E.  627. 
244-12  See  Newton  v.  Grubbs,  155 
Ky.  479,  159  S.  W.  994,  48  L.  R.  A. 
(N.    S.)    355,   363n. 

244-13  Farley  v.  Co.,  113  Mo.  App. 
216,  87  S.  W.  565  (pictures  of  plaintiff 
published  by  mistake) ;  James  r.  Co. 
(Tex.  Civ.)_,  117  S.  W.  1028  (publica- 
tion of  plaintiff's  picture  with  knowl- 
edge). 

245-15  Goldsborough  V.  Orem,  103 
Md.  671,  64  A.  36;  Dennison  v.  Co.,  82 
Neb.  675,  118  N.  W.  568  (relations  be- 
tween parties);  Clark  v.  Co.,  203  Pa. 
346,  53  A.  237. 

245-16  Ellis  V.  Co.,  198  Mass.  538, 
84   N.   E.    1018. 

245-17  Newton  v.  Grubbs,  155  Ky. 
479,  159  S.  W.  994,  48  L.  R.  A.  (N.  S.) 
355,  364n.. 

245-18  Mueller  v.  Radebaugh,  79 
Kan.  306,  99  P.  612;  Dennison  v.  Co., 
82  Neb.  675,  118  N.  W.  568  (editor's 
understanding) ;  P.  V.  Parr,  42  Hun 
(N.   Y.)    313. 

Defendant  may  explain  whom  he  meant 
Ogle  V.  Sidwell,  167  Mo.  App.  292,  149 
S.  W.  973. 


246-19  Ball  v.  Co.,  237  111.  592,  86 
N.  E.  1097;  Peak  v.  Taubman,  251  Mo 
390,  158  S.  W.  656. 

247-24  Author  of  article  submitted 
to  paper  cannot  be  asked  as  to  whom 
it  referred,  it  being  res  inter  alios 
acta.  Parsons  v.  Co.  (Ala.),  61  S.  345; 
Weinman  v.  Wks.,  140  N.  Y.  S.  1085. 
247-25  Wisner  v.  Nichols  (la.),  143 
N.  W.  1020;  Gold  v.  Jewelry  Co.,  165 
Mo.  App.  154,  145  S.  W.  1174.  See  Ball 
V.  Co.,  237  111.  592,  86  N.  E.  1097. 
247-26  Goldsborough  v.  Orem,  103 
Md.  671,  64  A.  36. 

249-32  Sternberg  Mfg.  Co.  i>.  Miller, 
170  Fed.  298,  95  C.  C.  A.  494;  Smith 
V.  Singles,  6  Penne.  (Del.)  544,  72  A. 
977;  Donahoe  v.  Co.,  4  Penne.  (Del.) 
166,  55  A.  337;  Todd  v.  Co.,  6  Penne. 
(Del.)  233,  66  A.  97;  Sparks  v.  Bed- 
ford, 4  Ga.  App.  13,  60  S.  E.  809; 
Brandt  v.  Story  (la.),  143  N.  W.  545; 
Dorn  V.  Cooper,  139  la.  742,  117  N. 
W.  1;  Clair  v.  Co.,  168  Mich.  467,  134 
N.  W.  443;  Slater  v.  Walter,  148  Mich. 
650,  112  N.  W.  682;  Gold  v.  Jewelry 
Co.,  165  Mo.  App.  154,  145  S.  W.  1174; 
Paxton  V.  Woodward,  31  Mont.  195,  78 
P.  215;  Fitzgerald  v.  Young,  89  Neb. 
693,  132  N.  W.  127;  Sheibley  v.  Nelson, 
■84  Neb.  393,  121  N.  W.  458;  Butler  v. 
Co.,  73  N.  J.  L.  45,  62  A.  272;  Gress- 
man  v.  Assn.,  197  N.  Y.  474,  90  N. 
E.  1131;  Barringer  v.  Deal,  16.3  N.  C. 
246.  80  S.  E.  161;  Sherin  v.  Eastwood, 
27  S.  D.  312,  131  N.  W.  287;  Mayo 
V.  Goldman,  57  Tex.  Civ.  475,  122  S.  W. 
449;  Boyd  V.  Boyd  (Va.),  82  S.  E. 
110. 

Substantial  damage  without  proof  of 
pecuniary  loss.  Williams  Printing  Co. 
■V.  Saunders,  113  Va.  156,  73  S.  E. 
472. 

The  bad  reputation  of  plaintiff  may  be 
shown  in  mitigation  of  damages.  Red- 
fearn  v.  Thompson,  10  Ga.  App.  550, 
73   S.  E.  949. 

Good  faith  does  not  reduce  actual  dam- 
ages. Comer  v.  Advertiser  Co.,  172 
Ala.  613,  55  S.  195. 

250-33  Sunley  v. '  Ins.  Co.,  132  la. 
123,  109  N.  W.  463;  Levert  V.  Co.,  123 
La.  594,  49  S.  206;  Saunders  v.  Co.,  107 
App.  Div.  84,  94  N.  Y.  S.  993;  James 
r.  Co.  (Tex.  Civ.),  117  S.  W.  1028; 
Williams  Printing  Co.  v.  Saunders,  113 
Va.  156,  73  S.  E,  472.  And  see  Town- 
sley  V.  Yentsch,  98  Ark.  312,  135  S.  W. 
882. 

Actual  damage  must  be  shown  unless 
utterances  privileged.    Phillips  v.  Brad- 
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shaw,  167  Ala.  199,  52  S.  662;  Morasca 
f.  Item  Co.,  126  La.  426,  52  S.  565. 
250-34  Sunley  v.  Ins.  Co.,  132  la. 
123,  109  N.  W.  463.  Specific  proof  of 
injury  to  reputation,  unnecessary.  Jury 
may  pass  upon  it  from  all  the  evidence. 
Belo  r.  Fuller,  84  Tex.  450,  19  S,  W. 
616,  31  Am.  St.  75;  Eosenbaum  v. 
Eoche,  46  Tex.  Civ.  237,  101  S.  W.  1164. 
250-35  Foster-M.  Co.  v.  Chinn,  134 
Ky.  424,  120  S.  W.  364. 
Existence  of  scale  of  prices  for  cards 
commenting  i)atent  medicines  may  be 
shown  to  illustrate  effect  of  publish- 
ing such  a  card  over  plaintiff's  name. 
Poster-M.  Co.  f.  Chinn,  134  Ky.  424, 
120  S.  W.  364. 

250-37  Smiddv  f.  Pearlstein,  201 
Mass.  246,  87  N.  E.  572. 
25(^-38  Contra,  Linehan  r.  Xelson, 
197  N.  Y.  482,  90  N.  E.  1114.  See 
Sheftall  V.  E.  Co.,  123  Ga.  589,  51  S. 
E.  646. 

251-39  Geringer  i\  Novak,  117  111. 
Api>.  160. 

It  is  presumed  a  statute  fori)  id  ding 
tele^n-aph  operators  to  disclose  contents 
of  messages,  observed.  W.  U.  T.  Co. 
V.  Cashman,  149  Fed.  367,  81  C.  C.  A. 
5. 

251-41     Dalton  v.  Dist.  Ct.  (la.),  145 
N.  W.  498;   Gressman   v.  Assn.,   197  N. 
Y.  474,  90  N.  E.  1131. 
251-42     Dalton  r.  Dist.  Ct.  (Ta.),  145 
N.  W.  408. 

252-48  Williams  v.  Fulks  (Ark.), 
167  S.  W.  93;  Eeid  v.  Pub.  Co.,  158  Kv. 
727,  166  S.  W.  245;  Biglev  r.  Casualty 
Co.,  94  Neb.  813,  144  N.  W.  810. 
253-49  llarriman  v.  Co.,  132  Ta.  616, 
110  N.  W.  33. 

Plaintiff  may  testify  to  fact  of  dam- 
age ■\vitli  a  bank;  Init  not  as  to  neces- 
sity of  filing  exjilanation  of  libel  witli 
it,  nor  consequence  of  libel  if  he  acted 
otherwise.  Ferdon  v.  Dickens,  161  Ala. 
181,  49  S.  888. 

253-50  Corning  r.  Dollmeyer,  123  111. 
App.  188;  Foster-M.  Co.  r.'Chinn,  134 
Ky.  424,  120  S.  W.  364. 
Eeason  of  plaintiff's  liability  to  obtain 
local  emi)loyinent  as  foriiicrly  may  be 
shown  bv  ojMnions.  Bri?isfield  V. 
ITowoth.  110  Md.  520,  73  A.  289. 
253-52  Williams  v.  Fulks  (Ark.), 
167  S.  W.  93,  standing  as  ofiicer  of 
lodtre. 

254-53     Post   Pub.   Co.    r.   Peck,   199 
Fed.    6    (C.    C.    A.");    Smith    r.    Ilubbell, 
142  Mich.  637.  infi  X.  W.  .-)47. 
254-55    Abandomnent  of  employment 


because  of  physical  illness  resulting 
from  a  publication  libelous  per  se  can- 
not be  shown.  Butler  f.  Co.,  73  X.  J. 
L.  45,   73   A.   272. 

Minister  and  author  may  show  size  of 
his  congregation,  circulation  of  journal 
edited  by  him,  books  he  was  author 
of,  their  circulation  and  loss  of  income 
from  sales.  Eussell  i".  Co.,  31  App.  Cas. 
(D.  C.)  277. 

255-59  Hubbard  v.  Allyn,  200  ^fass. 
166,  b6  X.  E.  356;  Crandall  v.  Greeves 
(Mo.  App.),  168  S.  W.  264. 
255-62  Washington  T.  Co.  v.  Dow- 
nev,  26  App.  Cas.  (D.  C.)  258;  Smith 
V.  Ilubbell,  151  Mich.  59,  114  X.  W.  865. 
Coinp.  Woodhouse  v.  Powles,  43  Wash. 
617,   86   P.    1063. 

255-63     Xecessary  preliminary  show- 
ing.     Schaffliauser    Bros.    v.    Hemmer, 
152  la.  200,  131  X.  W.  6. 
255-66     Brinsfield     v.     Howeth,     107 
Md.  278,  68  A.  566. 

256-68  Hubbard  v.  Allyn,  200  Mass. 
166,  86  N.  E.  356. 

257-70  Binder  v.  Co.,  33  Pa.  Super. 
411. 

Illegal  character  of  plaintiff's  business, 
shown.  O'Xeil  v.  Adams,  144  la.  395, 
122  X.  W.  976. 

257-71  Gallagher  r.  Mach.  Co.,  177 
111.  App.  198;  Ott  V.  Murphv  (la.),  141 
X.  W.  463;  Mills  v.  Flvnn  (la.).  137  X. 
W.  1082;  Davis  v.  Mohn,  145  la.  417, 
124  N.  W.  206,  over.  Prime  r.  East- 
wood, 45  la.  640;  Ellis  v.  Co.,  198  Mass. 
53S,  84  X.  E.  1018;  Weicherding  r. 
Krueger,  109  Minn.  461,  124  X.  W.  225; 
Xeafie  r.  Co.,  75  X.  J.  L.  564,  68  A. 
146;  Bird  r.  Co..  154  App.  Div.  491,  139 
X.  Y.  S.  88;  Price  v.  Clapp,  119  Teim. 
425,  105  S.  W.  864. 

257-72  Star  Co.  r.  Madden,  18S  Fed. 
910,  110  C.  C.  A.  652;  McClure  r.  Phil- 
ipp,  170  Fed.  910,  96  C.  C.  A.  86  (plaint- 
iff may  testify  to  feelings  on  reading 
subsequent  article  set  up  as  a  retrac- 
tion, jury  being  told  to  disregard  it  as 
ground  of  damage);  Tingley  v.  Co.,  151 
Cal.  1,  89  P.  1097. 

Defendant's  capacity  for  mental  suf- 
fering and  sources  whence  same  came 
cannot  be  shown  by  evidence  offered 
on  cross-examination,  as  to  family  ties, 
history  and  occupation,  public  contro- 
versies and  litigation,  those  subjects 
not  having  been  testified  of  in  direct 
examination.  Tingley  r.  Co..  151  Cal. 
1.  SO  P.  1097.  Error  to  permit  plaintiff 
to  state  he  suffered  much.  Penry  r. 
Dozicr,  161  Ala.  292,  49  S.  909. 
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257-73     Houston    C.    P.    Co.    v.    Mc- 

David    (Tex.   Civ.),   157  S.  W.   224. 
Bad  character  not  cause  for  refusing 
damages    for    injured    feelings.      McAr- 
thur  V.  Co.,  148  Mich.  556,  112  N.  ,W. 
126. 

Future  mental  suffering  ceases  to  be 
element  of  damages  by  lapse  of  time. 
Eeding  v.  Eeding,  143  Mo.  App.  659, 
127  S.  W.  936. 

257-74  Post  Pub.  Co.  -u,  Peck,  199 
Fed.  6   (C.  C.  A.). 

Orphaned  condition  and  dependence  of 
plaintiff  upon  her  own  exertions  may 
be  proved  to  show  extent  of  mental 
Buft'ering,  apprehension  of  loss  of  em- 
ployment being  a  probable  factor. 
Proof  of  poverty  as  independent  fact, 
improper.  Washington  T.  Co.  v.  Dow- 
ney, 26  App.  Cas.  (D.  C.)  258. 
257-75  Smith  v\  Hubbell,  142  Mich. 
637.  106  N.  W.  547. 
258-76  Effect  of  libel  upon  plaint- 
iff's family  and  friends  when  matter 
discussed,  not  a  suh.ject  for  evidence. 
Sheftall  V.  E.  Co.,  123  Ga.  589.  51  S. 
E.  646;  Dennison  v.  Co.,  82  Neb.  675, 
118  N.  W.  568  (nor  influence  of  their 
suffering  on  plaintiff). 
Physical  conditions  indicating  mental 
suffering  may  bo  proved.  Finger  v. 
Pollack,  188  Mass.  208,  74  N.  E.  317; 
Brown  v.  Wintsch,  110  Mo.  App.  264, 
84  S.  W.  196  (plaintiff's  appearance). 
258-78  Russell  v.  Co.,  31  App.  Cas. 
(D.  C.)  277;  Brown  v.  Co.,  213  Mo.  611, 
112  S.  W.  462;  Brown  v.  Publishers,  213 
Mo.  655,  112  S.  W.  474;  Amory  v.  Vree- 
land,  125  App.  Div.  850,  110  N.  Y.  S. 
859;  Saunders  v.  Co.,  107  App.  Div.  84, 
94  N.  Y.  S.  993;  Crane  v.  Bennett,  177 
N.  Y.  106,  69  N.  E.  274,  101  Am.  St. 
722;  Day  v.  Becker  (Tex,  Civ.),  145  S. 
W.   1197. 

Exemplary  damages  rest  upon  proof 
either  of  express  malice,  recklessness 
or  carelessness.  Butler  v.  Co.,  119  App. 
Div.  767,  104  N.  Y.  S.  637;  Burkhardt 
V.  Co.,  130  App.  Div.  22,  114  N.  Y.  S. 
451. 

259-79  Todd  v.  Co.,  6  Penne.  (Del.) 
233,  66  A.  97;  Thompson  v.  Rake,  140 
la  232,  118  N.  W.  279;  Garvin  v.  Gar- 
vin, 87  Kan.  97,  123  P.  717. 
Clear  proof  of  express  malice  must  be 
mnde  to  justify  exemplary  damages. 
Donahoe  v.  Co.,  4  Penne.  (Del.)  166, 
55  A.  337. 

Plaintiff's  conduct  concerning  alleged 
libelous  matter,  relevant.  Gressman  v. 
Assn.,  197  N.  Y.  474,  90  N.  E.  1131. 


259-81  Gressman  r.  Assn.,  supra; 
Binder  V.  Co.,  33  Pa.  Super.  411  (and 
has  a  family).  See  Mills  v.  Flynn  (la.), 

137  N.  W.  1082. 

259-82  Plaintiff  may  show  what  of- 
fices he  has  held  in  church,  state  and 
corporations.  Saunders  v.  Co.,  107  App. 
Div.  84,  94  N.  Y.  S.  993. 
Not  specific  instances. — Sotham  v.  Tel. 
Co.,  239  Mo.  606,  144  S.  W-  428. 
259-83  But  cannot  show  plaintiff's 
brother  to  be  a  fugitive  from  justice, 
he  being  neither  party  nor  witness. 
Kimberlin  v.  Ephraim  (Okla.),  136  P. 
1097. 

260-85  Gallagher  v.  Mach.  Co.,  177 
111.  App.  198;  Geringer  v.  Novak,  117 
111.    App.    160;    Hahn    v.    Lumpa    (la.), 

138  N.  W.  492;  Cairnes  V.  Pelton,  103 
Md.  40,  63  A.  105;  Burch  i\  Bernard, 
107  Minn.  210,  120  N.  W.  33;  Sotham 
V.  Tel.  Co.,  239  Mo.  606,  144  S.  W.  428; 
Downs  V.  Cassidy,  47  Mont.  471,  133  P. 
106. 

261-89  Harter  v.  Whitebread,  38  Pa. 
Super.    10. 

261-90  Contra,  Tingley  P.  Co.,  151 
Cal.  1,  89  P.  1097. 

261-91  Downs  v.  Cassidy,  47  Mont. 
471,    133    P.   106. 

262-93  Geringer  v.  Novak,  117  111. 
App.  160,  evidence  must  be  confined 
to  time  reasonably  near  the  wrong.  See 
Downs  r.  Cassidy,  supra. 
Such  evidence  not  competent  where 
there  are  two  defendants,  "for  it  is 
highly  unjust  that  the  recovery  against 
both  shall  be  expanded  because  of  the 
wealth  of  one  only. ' '  Schaf er  v.  Ost- 
mann  (Mo.),  129  S.  W.  63. 
262-96  Reliance  by  defendant  on  act 
of  agent  may  be  shown  in  mitigation. 
Foster-M.  Co.  v.  Chinn,  134  Ky.  424, 
120  S.  W.  364. 

264-4  Vest  v.  Speakman,  153  Ala. 
393,  44  S.  1017;  Foster-M.  Co.  v.  Chinn, 
134  Ky.  424,  120  S.  W.  364;  Butler  v. 
Co.,  73  N.  J.  L.  45,  73  A.  272. 
Evidence  of  special  damage  must  be 
confined  to  the  court  in  which  it  is 
alleged.  Boyce  P.  Wheeler,  16'1  Mo. 
App.  504,  144  S.  W.  119. 
264-8  See  vol.  11,  p.  805,  n.  65  and 
supplement  thereto. 

265-11  Beeson  v.  Gossard  Co.,  167 
111.  App.  561. 

Error  to  admit  entire  conversation  con- 
taining another  slander.  Alsup  v.  Ray, 
175  111.  App.  621. 

Slander  by  wife,  all  not  alleged  to  be 
reiterated  by  husband,  only  the  reiter- 
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ated  portion  is  admissible.  Lehmann  v. 
Mcdack  (Tox.  Civ.),  l-"2  S.  W.  438. 
And  first  interview  leailing  up  to  in- 
terview in  question  arlniissible.  Massee 
V.  Williams,  207  Fed.  222,  124  C.  C.  A. 
492. 

If  newspaper  article  formed  part  of 
subject-matter  of  a  conversation  ma- 
terial to  the  cause  it  is  admissible 
Gerinpror  v.  Novak,  117  Til.  App.  160. 
265-12  McLean  v.  Caverne,  17.5  Til. 
App.  273;  Lodge  v.  Hampton,  116  Til. 
App.  414;  Berger  r.  Co.,  132  la.  290, 
109  N.  W.  784. 

Anonymous  letter  referred  to  in  ar- 
ticle complained  of,  not  admissible. 
Lodge  V.  Tl.impton,  116  Til.  App.  414. 
Part  of  printed  matter  may  be  ex- 
cluded if  it  bears  no  relation  to  libel- 
ous part.  S.  V.  Williams,  74  K^an.  ISO, 
8.5  P.  938. 

266-13  Berger  v.  Co..  132  Ta.  290. 
109  N.  W.  784;  Craig  v.  Warren,  99 
Minn.  246,  109  N.  W^  231. 
268-25  .S.  V.  Shiles,  90  T<:an.  787,  136 
P.  225  (and  subsequent  publications 
consistent  therewith);  McDonald  f.  S. 
(Tex.  Cr.),  164  S.  W.  831. 
269-26  But  see  Am.  Pub.  Co.  v.  Gam- 
ble. 115  Tenn.  663.  686,  90  S.  W.  1005. 
Comp.  Ashford  v.  Star  Co.,  41  App.  Cas. 
(D.   C.)   395. 

269-30  Raymond  v.  Ring,  60  Misc. 
235.  112  N".  Y.  S.  1. 

Letter  by  plaintiif  to  defendant  admis- 
sible. Parsons  v.  Pub.  Co.  (Ala.),  61 
S.  343. 

270-34  Pier  v.  Speer,  73  X.  J.  L. 
633,    64   A.    161. 

270-35  Webb  r.  Gray  (Ala.).  62  S. 
194;  Redfearn  r.  Thompson,  10  Oa.  App. 
550,  73  S.  E.  949;  Dowie  r.  Priddle.  216 
111.  553,  75  N.  E.  243;  Corning  r.Doll- 
mever,  123  111.  App.  188;  Txovacs  r. 
Mavoras,  175  Mich.  582,  141  N.  W.  662; 
Dodge  V.  Gilman,  122  W\nn.  'ill,  142  N. 
W.  147;  Krulic  r.  Petcnff,  122  Minn. 
517,  142  N.  W.  897;  Burkhiser  r.  Lvons 
(Tex.  Civ.),  167  S.  W.  244.  See  vol. 
3,  p.  4,  n.  4.  and  supplement  thereto. 
Whether  or  not  complaint  alleges  good 
reputation. — Dodire  r.  Gilman,  122 
Minn.  177.  142  X.  W.  147. 
Evidence  must  relate  to  character  prior 
to  wrong. — Earlev  v.  Winn,  120  Wis. 
291.  109  N.  W.  633.  ' 
271-37  New  York,  etc.  Pub.  Co.  v. 
Simon.  147  Fed.  224.  77  C.  C.  A.  366; 
Schwing  r.  Dunlap.  130  La.  498.  58  S.. 
1R2:  Krulic  r.  Potcnff.  122  Minn.  517. 
142  N.  W.  897;  Sotham  v.  Tel.  Co.,  239 


Mo.  606,  144  S.  W.  428;  Pfister  v.  Co., 
139  Wis.  627,  121   N.  W.  938. 
In  mitigation    of    damages    other    and 
disconnected    immoralities   may   not   be 
shown.     Bergstrom  v.  Ridgwav  Co.,  138 
App.  Div.  178,  123  N.  Y.  S.  33. 
273-40    Legal  acts  may  not  be  proved 
in  defense  of  like  acts  done  after  they 
became  unlawful.     McTlure  v.  Philipp, 
170  Fed.  910,  96  C.  C.  A.  86. 
273-41     Lydiard    r.    Co.,    110    Minn. 
140,    124   N.    W.   985;    Earlev   v.   Winn, 
129   Wis.  291,  109   N.  W.   633. 
273-42     Redfearn     r.     Thompson,     10 
Ga.  App.  550.  73  S.  E.  949;  Stearns  v. 
Long,    215    Mass.    152.    102    N.    E.    362. 
f5ee  vol.  3,  p.  4,  n.  4,  and  supplement 
thereto. 

274-43  Yager  v.  Bruce,  116  Mo.  App. 
473,  497.  93  S.  W.  307. 
274-44  Good  faith  of  officer  in  per- 
forming official  dutv,  irrelevant  as  to 
character.  Pickford  v.  Talbot,  211  U. 
S.   199. 

274-47  Phillips  r.  Bradshaw,  167 
Ala.  199.  52  S.  665;  Burkhart  r.  Co..  214 
Pa.  39,  63  A.  410  (professional  reputa- 
tion); Clark  V.  Co.,  203  Pa.  346,  53  A. 
237. 

Even  upon  attack  on  plaintiff's  reputa- 
tion he  cannot  show  his  general  repu- 
tation. Kovaes  x\  Mavoras,  175  Mich. 
582.  141   N.  W.   662. 

275-48  Liberal  rule  governs  admis- 
sion of  evidence.  See  Murrav  v.  Gal- 
braith.  95  Ark.  199,  128  S.  W.'  1047. 
277-53  Attack  may  be  by  slurs  and 
insinuations  in  cross-examination  and 
other  covert  wavs.  Clark  r.  Co.,  203 
Pa.  346.  53  A.  237. 

278-57  Brinsfield  r.  Howeth.  110 
Md.  520.  73  A.  289;  Smithlev  v.  I^nch, 
148  Mich.  670.  112  N.  W.  6«!6. 
Particular  traits  of  character  not  prov- 
able by  plaintiff  exce]it  as  the  evidence 
meets  the  accusation.  Yager  r.  Bruce, 
116  :\fn.  App.  473.  497.  93  S.  W.  307. 
278-59  Defendant's  character  in  is- 
sue only  so  far  as  he  gives  evidence 
of  it;  if  that  is  limited  to  general  repu- 
tation it  cannot  be  shown  he  was  re- 
puted to  be  given  to  writing  libelous 
letters.  Cox  v.  S.,  162  Ala.  66,  50  S. 
39<?. 

279-60  Webb  r.  Gray  (Ala.V  62  S. 
194;  Wells  r.  Toogood.  165  Mich.  677. 
131  N.  W.  124;  Dowie  r.  Priddle.  216 
Til.  553.  75  N.  E.  243;  Corning  r.  Doll- 
m ever.  123  Til.  App.  1<'8;  Smithlev  r. 
Pinch,  14S  Mich.  670,  112  N.  W.  '686; 
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Krulic  V.  Petcoff,  122  Minn.  517,  142  N, 
W.  897;  Yager  V.  Bruce,  116  Mo.  App. 
473,  497,  93  S.  W.  307;  Pier  v.  Speer, 
73  N.  J.  L.  633,  64  A.  161;  Stewart  V. 
Co.,  1  Pa.  C.  C.  247;  Earley  v.  Winn, 
129  Wis.  291,  100  N.  W.  633. 
Indictments  for  misdemeanors  of  a  dif- 
ferent nature  than  that  of  which 
plaintiff  accused  cannot  be  shown. 
Register  Co.  t\  Stone,  31  Ky.  L.  R.  458, 
102  S.  W.  800. 

279-61  See  Register  Co.  i\  Stone, 
supra. 

280-63  Plaintiff  may  be  asked  on 
cross-examination  concerning  his  repu- 
tation, but  not  whether  it  is  as 
good  as  ever.  He  may  be  asked 
whether  people  believed  defendant's 
statements,  and  if  he  stated  on  direct 
examination  some  people  believed  them, 
he  mav  be  asked  to  nam.e  them.  Smith 
V.  Singles,  6  Penne.  (Del.)  '544,  72  A. 
977. 

280-65  See  Tingley  v.  Co.,  151  Cal. 
1,  89  P.  1097. 

280-68  Dodge  v.  Oilman,  122  Minn. 
177,  142  N.  W.  147. 

281-70     Not  permissible  to  show  repu- 
tation for  veracitv.     Johnson  v.  Feath- 
erstone,  141  Ky.  793,  133  S.  W.  573. 
281-73     Clark    v.    Co.,    203    Pa.    346, 
53  A.  237;  C.  p.  Swallow,  S  Pa.  Super. 
539,   605.     See  Meeker  v.  Pub.  Co.,  55 
Colo.  355,  135  P.  457. 
282-74     Gripman     v.      Kitehel,     173 
Mich.   242,   138   N.   W.   1041. 
Church  trial. — Defendant  may  show  he 
heard    accusations    made   by   him    at   a 
church     trial.      Harms    v.    Proehl      104 
Minn.   303,   116   N.   W.   587. 
Facts  provable  as  provocation  may  be 
shown  in  mitigation  in   slander   action. 
Andrus   v.   Harris,    126  App.   Div.    564, 
110  N.  Y.  S.  819. 

282-75  Ott  P.  Murphy  (la.),  141  N". 
W.  463;  Morgan  f.  Co.,  138  Ky.  637, 
128  S.  W.  1064.  Contra,  Pfister'f.  Co., 
139  Wis.  627,  121  N.  W.  938. 
Truth  of  some  of  statements  may  be 
regarded  in  mitigation,  as  may  plaint- 
iff's provocatory  conduct  if  exemplary 
damages  not  reducible  thereby.  Gress- 
man  v.  Assn.,  197  N.  Y.  474,  90  N.  E. 
1131. 

283-76  Dodge  v.  Gilman,  122  Minn. 
177,  142  N.  W.  147. 
Circumstances  connected  with  publica- 
tion may  be  shown  to  affect  exemplary 
damages.  Flowers  v.  Smith,  214  Mo. 
98.  112  S.  W.  499,  510. 
283-77     Tingley  v.  Co.,  151  Cal.  1,  89 


P.  1097;  Ott  V.  Murphy  (la.),  141  N. 
W.  463. 

283-78  Tingley  v.  Co.,  supra;  An- 
drus p.  Harris,  126  App.  Div.  664,  110 
N.  Y.  S.  819. 

2S4-80     Davis     v.    Hearst,     160     Cal. 

143,  116  P.  530. 

285-81     Harms  v.  Proehl,   104  Minn. 

303,    116   N.    W.  5S7. 

286-84     Pfister  v.   Co.,  139   Wis.   627, 

121   N.  W.  938. 

286-88     Dodge  v.  Gilman,   122  Minn. 

177,  142  N.  W.  147. 

287-89     Patterson     p.     Frazer     (Tex. 

Civ.),  93  S.  W.  146. 

287-92     Cornelius  p.  S.,   145  Ala.   65, 

40  S.  670. 

288-97     Cox  p.  S.,  162  Ala.  66,  50  S. 

398;    Butler    v.    S.,    162    Ala.    71,   50    S. 

400;   Murray  P.  Galbraith,  86  Ark.  50, 

109   S.  W.  1011;  Hay  ward  p.  Maroney, 

86  Conn.  261,  85  A.  379;  Alsup  p.  Ray, 

175    111.    App.    621;    Burch   p.    Bernard, 

107  Minn.  210,  120  N.  W.  33;   Cook  v. 

Conners,  157  App.  Div.  832j  143   N.  Y. 

S.  230;  Hayden  p.  Hasbrouck,  34  R.  I. 

556,  84  A.  1087;  Gill  p.  Ruggles,  95  S. 
C.  90,  78  S.  E.  536. 

Publication  of  same  libel  by  other 
papers  inadmissible.  Hagener  p.  Pub. 
Co.,  172  Mo.  App.  436,  158  S,  W.  54. 
289-98  Ladwig  v.  Heyer,  136  la. 
196,  113  N.  W.  767;  S.  p.  Wilcox,  90 
Kan.  80,  132  P.  982;  Meriwether  r.  Pub- 
lishers, 211  Mo.  199,  109  S.  W.  750,  16 
L.  R.  A.  (N.  S.)  953;  Smith  p.  Brown, 
97  S.  C.  239,  81  S.  E.  633;  Curl  v.  S. 
(Tex.  Cr.),  145  S.  W.  602;  Greeler  v. 
Redmond,  154  Wis.  503,  143  N.  W.  152; 
Earley  v.  Winn,  129  Wis.  291,  109  N. 
W.  633;  Kloths  P.  Hess,  126  Wis.  587, 
106  N.  W.  251.  See  Ashford  P.  Star 
Co.,  41  App.  Cas.  (D.  C.)  395.  But  see 
Giehl  V.  Winkler,  164  HI.  App.  358; 
Yazoo,  etc.  R.   Co.  p.  Rivers,  93   Miss. 

557,  46  S.  705  (proof  of  what  was  said 
in  a  conversation  other  than  that  in 
question,  improper). 
Circumstances  attending  other  publi- 
cations and  mode  and  extent  of  their 
repetition  may  be  shown.  Register  Co. 
P.  Worten,  33  Ky.  L.  R.  840,  111  S.  W. 
693. 

289-99  "Vest  r.  Speakman,  153  Ala. 
393,  44  S.  1017;  Tingley  p.  Co.,  151 
Cal.  1,  89  P.  1097;  Melcher  v.  Beeler, 
48  Colo.  233,  110  P.  181;  Berger  P.  Co., 
132  la.  290,  109  N.  W.  784;  Register  Co. 
r.  Worten,  33  Ky.  L.  R.  840,  111  S.  W. 
693;  Gambrill  v.  Sehooley,  95  Md.  260, 
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52  A.  500,  63  L.  R.  A.  427;  Smith  t'. 
Ilubbell,  142  Mich.  637,  106  N.  W.  547; 
Downs  v.  Cassiily,  47  Mont.  471,  133  P. 
106;  Crane  v.  Bennett,  177  N.  Y.  106, 
69  N.  E.  274;  Flint  v.  Holman,  82  Vt. 
297,  73  A.  585. 

290-1  Smith  v.  Singles,  6  Penne. 
(Dil.)  544,  72  A.  977;  Blodpett  r.  Co. 
(la.),  113  N.  W.  821;  Weicherding  V. 
Kiucger,  109  Minn.  461,  124  N.  W.  225; 
Julian  V.  Co.,  209  Mo.  35,  107  S.  W. 
490;  Yager  v.  Bruce,  116  Mo.  App.  473, 
93  S.  W.  307  (made  while  discussing 
proposition  for  settlement,  negotiations 
for  comj>romise  not  pending);  Bloom- 
field  V.  Pinn,  84  Neb.  472,  121  N.  W. 
716;  Cook  v.  Conners,  157  App.  Div. 
832,  143  N.  Y.  S.  230. 
290-2  Cain  r.  Shutt,  105  Md.  304, 
60  A.  24.  See  Hayward  v.  Maronev,  86 
Conn.  261,  So  A.  379. 
291-3  Cox  V.  S.,  162  Ala.  66,  50  S. 
39S;  Ball  r.  Co.,  237  111.  592,  S6  N.  E. 
1097;  Paxton  v.  Woodward,  31  Mont. 
195,  78  P.  215;  Bloomfield  v.  Pinn,  84 
Neb.  472,  121  N.  W.  716;  Fitzgerald  V. 
Young,  89  Neb.  693,  132  N.  W.  127. 
292-4  Smith  v.  Singles,  6  Penne. 
(Del.),  544,  72  A.  977;  Roberts  r.  S., 
51  Tei.  Cr.  27,  100  S.  W.  150  (six 
months  after  words  spoken). 
292-5  Cox  V.  S.,  162  Ala.  66,  50  S. 
398;  Butler  v.  S.,  162  Ala.  71,  50  S. 
400;  Ball  v.  Co.,  237  111.  592,  86  N.  E. 
1097. 

293-6     Register  Co.  v.  Worten,  33  Kv. 
L.  R.  840,  111  S.  W.  693;  Bloom fiel.l  V. 
Pinn,  84  Neb.  472,  121   N.  W.  716. 
293-7     Ladwig  i\  Ileycr,  136  la.  196, 
113   N.  W.  767. 

Articles  published  at  different  times 
are  sullicicntly  related  if  they  deal 
with  the  same  general  subject.  Julian 
r.  Co.,  209  ^ro.  35,  107  S.  W,  496. 
294-9  IMclcher  v.  Bcelcr,  48  Colo. 
233.  no  P.  181. 

294-11     Register    Co.    r.    Worten,    33 
Ky.   L.  R.  840,   111   S.  W.   693;   Downs 
V.   Cassidy,  47  Mont.  471,  133   P.   106. 
294-12     Yazoo,  etc.  R.  Co.  v.  Rivers, 
93   Miss.  557,  46  S.   705.     See  Oiehl   r. 
Winkler.    164    111.    App.    358;    Quinn    r. 
Co.,  55  Wash.  69,  104  P.  181. 
Not  competent  in  criminal  case. — Cox 
r.  S.,  162  .Ma.  66,  50  S.  3!ts. 
295-13     Price  t\  Clapp.  119  Tenn.  425, 
105    S.    W.   864. 

295-15     Dubois    r.    Robbins.    115    111. 
Aim..  372. 
296-19     May  be  too  remote.  Weicher- 


ding  V.  Krueger,  109  Minn.  461,  124 
N.  W.   225. 

296-22  Blodgett  v.  Co.  (la.),  113  N. 
W.  821 ;  Register  Co.  f.  Worten,  33  Ky, 
L.  R.  840,  111  S.  W.  693;  Bloomfield  r. 
Pinn,  84  Neb.  472,  121  N.  W.  716;  Curl 
r.  S.  (Tex.  Or.),  145  S.  W.  602. 
297-25  Register  Co.  f.  Worten,  33 
Ky.  L.  R.  840,  111  S.  W.  693. 
299-35  Ellis  r.  Co.,  19S  Mass.  5».8, 
84  N.  E.  1018;  Neafie  v.  Co.,  72  N.  J. 
L.  340,  62  A.  1129;  James  v.  Co.  (Tex. 
Civ.),  117  S.  W.  102S  (general  notice 
appearing  in  samo  paper  as  libel). 
Competent  to  ask  witness  effect  of  re- 
traction on  his  feelings.  Gripman  V. 
Kitchel,  173  Mich.  242,  138  N.  W.  1041. 
3(K)-37  Post  Pub.  Co.  v.  Butler,  137 
Fed.  723,  71  C.  C.  A.  309;  Fessinger  v. 
Times  Co.  (Tex.  Civ.),  154  S.  W.  1171. 
In  Massachusetts  punitive  damages  not 
allowed;  but  a  manifestation  of  malev- 
olent motives  may  enhance  compensa- 
tion for  injured  feelings.  Hence, 
prompt  jniblication  of  retraction  may 
be  shown  though  effect  be  to  substan- 
tially reduce  damages.  Ellis  r.  Co., 
198  Mass.  538,  84  N.  E.  1018.  Comp. 
Ott  f.  Co.,  40  Wash.  308,  82  P.  403. 
300-41  Offer  to  retract,  made  be- 
fore trial,  may  be  shown  on  question 
of  good  faith.  Dalziel  r.  Co.,  52  Misc. 
207,  102  N.  Y.  S.  909,  (list.  Turton  v. 
Co.,  144  N.  Y.  144,  38  N.  E.  1009,  on 
ground  offer  made  to  attorney  not  au- 
thorized to  entertain  it.  Such  offer 
not  within  rule  which  bars  evidence  of 
admissions  by  way  of  compromise. 
Dalziel  v.  Co..  supra. 
301-44  In  absence  of  proof  of  a  de- 
mand for  a  retraction  a  statute  limit- 
ing recovery  to  special  damages  is  not 
operative.  Post  Pub.  Co.  r.  Butler,  137 
Fed.  723,  71  C.  C.  A.  309. 
301-45  Crane  v.  Bennett,  177  N.  Y. 
106,  69  N.  E.  274;  Kloths  J\  Hess,  126 
Wis.  587,  106  N.  W.  251.  Contra,  Den- 
nison  V.  Co.,  82  Neb.  675,  118  N.  W. 
568,  improi^er  to  prove  other  publishers 
of  libel  had  published  a  retraction,  art- 
icle, being  lilyelous  per  se  and  punitive 
d;i mages  not  bt-ing  recoverable. 
Failure  to  pubUsh  retraction  relevant 
to  show  publisher's  ratitication  of  edi- 
tor's acts  and  charge  it  with  his  mal- 
ice. Pfister  V.  Co.,-  139  Wis.  627,  121  N. 
W.   OSS. 

303-49  Keller  v.  Am.  Bottlers,  etc. 
Co.,  140  App.  Div.  311,  125  N.  Y.  S. 
212. 
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305-58  Dalziel  v.  Co.,  52  Misc.  207, 
102  N.  Y.  S.  909;  Pfister  v.  Co.,  139 
Wis.  677,  121  N.  W.  938. 
305-59  Similar  publications  cannot 
be  shown  if  matter  published  as  of 
writer's  knowledge;  neither  can  it  be 
proved  it  was  received  from  a  corres- 
pondent. Berger  v.  Co.,  132  la.  290, 
109  N.  W.  784. 

306-60  Dalziel  v.  Co.,  52  Misc.  207, 
102  N.  Y.  S.  909. 

306-61  Carpenter  v.  Ashley,  148  Cal. 
422,  83  P.  444,  purporting  to  be  repe- 
titions of  defendant's  statement. 
306-65  Butler  v.  Co.,  119  App.  Div. 
767,  104  N.  Y.  S.  637. 
308-73  Lambright  v.  S.,  9  0.  C.  C. 
(N.  S.)  151,  dist.  Bowers  v.  S.,  29  O. 
542. 

308-74  Bobbs  v.  S.,  55  Tex.  Cr.  483, 
117  S.  W.  799. 

Evidence  as  to  reputation  of  prosecu- 
trix for  chastity  must  relate  thereto 
as  of  or  about  time  of  slander.  Eich- 
mond  V.  S.,  58  Tex.  Cr.  435,  126  S.  W. 
596. 

308-75  Lay  v.  Linke,  122  Tenn.  433, 
123  S.  W.  746,  by  two  witnesses  or  one 
witness  and  cogent  corroborating  cir- 
cumstances. See  Coulter  v.  Stuart,  2 
Yerg.  (Tenn.)  225,  as  explained  in 
Fleming  v.  Wallace,  116  Tenn.  20,  91  S. 
W.  47. 

309-76  Lay  v.  Linke,  122  Tenn.  433, 
123  S.  W.  746,  dist.  cases. 
310  Wordsi  must  be  proved  strictly 
as  alleged.  Burkhiser  v.  Lyons  (Tex. 
Civ.),  167  S.  W.  244. 
310-83  Hygienic,  etc.  Co.  v.  Way, 
35  Pa.  Super.  229;  Fant  v.  Sullivan 
(Tex.  Civ.),  152  S.  W.  515. 
Defendant  may  be  compelled  to  give 
names  of  persons  to  whom  it  sent  a 
circular  and  name  of  its  informant  aa 
to  matter  of  which  circular  stated  it 
had  been  "advised"  because  of  the 
bearing  such  information  would  have 
©n  bona  fides  and  privilege.  Massey-H. 
Co.  V.  Co.,  11  Ont.  L.  R.  (Can.)  227. 
The  principle  affirmed  by  divisional 
court.  Massey-H.  Co.  v.  Co.,  11  Ont. 
L.  R.  (Can.)  591.  See  Plymouth  Mut. 
Soc.  V.  Assn.,  (1906)  1  K.  B.  (Eng.) 
403. 

310-83  McKergow  v.  Comstoek,  11 
Ont.  L.  R.  (Can.)  637;  Pickford  v.  Tal- 
bott,  28  App.  Cas.  (D.  C.)  498;  Dowie 
V.  Priddle,  216  111.  553,  75  N.  E.  243; 
Krulic  V.  Petcoif,  122  Minn.  517,  142  N. 
W.  897;  Logan  v.  Browning  (Tex.  Civ.), 


128  S.  W.  1181.     Comp.  Parsons  r.  Pub. 
Co.  (Ala.),  61  S.  345. 
311-84     Merrey  f.    Co.,    79    N.    J.   L. 
177,    74   A.   464. 

311-85     Watt   V.   Watt,    (1905)    App. 
Cas.    (Eng.)    115;    McKergow    v.    Corn- 
stock,  11  Ont.  L,  R.    (Can.)   637. 
312-86     Ferdon  v.  Dickens,   161    Ala. 
181,  49   S.   888. 

314-89  Dodge  r.  Gilman,  122  Minn. 
177,  142  N.  W.  147. 
315-93  Proof  of  general  conduct  of 
officer  may  be  made  in  criminal  case 
though  article  specifies  particular  acts. 
P.  V.  Cornell,  126  App.  Div.  151,  110 
N.   Y.   S.   648. 

316-96  Allegation  as  to  circulation 
of  libel  limits  evidence.  O'Neil  v.  Ad- 
ams, 144  la.  385,  122  N.  W.  976. 
Proof  of  plaintiff's  character,  limited 
by  allegation  as  to  place  in  which  de- 
fendant alleged  it  to  be  bad.  O  'Neil  v. 
Adams,   supra. 

316-97     Massee  r.  Williams,  207  Fed. 
222,  124  C.  C.  A.  492;  Donahoe  v.  Co.,  4 
Penne.   (Del.)    166,  55  A.  337. 
317-99     Everett  v.  De  Long,  144  HI. 
App.   496. 

317-2  Inconsistent  statutory  pleas 
cannot  be  used  as  evidence  against 
each  other.  Ferdon  v.  Dickens,  161 
Ala.   181,  49   S.   888. 
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Burden  of  showing  effect  of  acTcnowl- 
edgment,  322-7;  Burden  of  proving  har 
under  foreign  statute,  328-21;  Custom 
as  to  presentation  of  bills,  328-22;  Bur- 
den of  showing  laches,  328-22;  Discov- 
ery of  fraud,  337-50;  Repudiation  of 
trust,  338-57. 

319-1  Lord  v.  Calhoun,  162  Ala.  444, 
50  S.  402;  Culberhouse  i>.  Hawthorne, 
107  Ark.  462,  156  S.  W.  421;  Swing  v. 
Co.,  90  Ark.  394,  119  S.  W.  265;  Swing 
V.  Co.,  78  Ark.  246,  93  S.  W.  978;  Cath- 
olic University  v.  Wasrgaman,  32  App. 
Cas.  (D.  C.)  307;  Williams  v.  S.,  13  Ga. 
App.  338,  79  S.  E.  207;  Ditmore  v.  Rex- 
ford,  165  N.  C.  620,  81  S.  E.  994; 
Sprinkle  P.  Sprinkle,  159  N.  C.  81,  74 
S.  E.  739;  Conaway  v.  Home  Builders, 
65  Wash.  39,  117  P.  716. 
Statute  must  be  pleaded  or  evidence 
cannot  be  introduced  thereunder.  Raley 
r.  Sullivan  (Tex.  Civ.),  159  S.  W.  99; 
Holderman  v.  Reynolds  (Tex.  Civ.),  159 
S.  W.  67. 
Plaintiff   must   show   compliance   with 
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statute  imposing  conditions  upon  right 
of  action.  McRae  v.  R.  Co.,  199  Mass. 
418,  85  N.  E.  425. 

320-2  U.  S.  V.  Mason,  211  Fed.  233; 
Van  Buskirk  v.  Kuhns,  164  Cal.  472, 
129  P.  5S9;  Schcll  r.  Weaver,  225  111. 
159,  SO  N.  E.  95,  cit.  the  text,  aff.  128 
111.  App.  106;  Ruhl  r.  Gainbrill.  175  111. 
Ay)p.  641;  Tlellen  r.  Hollen,  170  III.  App. 
464;  Moffett  v.  Farwell,  123  III.  App. 
52S;  S.  V.  Jackson,  52  Tnd.  App.  254, 
100  N.  E.  479;  Clark  t\  Countv,  138 
Kv.    676,    128    S.    W.    1079;    Hunter   v. 

Martien,  135  La.  ,  65  S.  4S6;  Slicer 

V.  Owens,  241  Mo.  319,  145  S.  W.  428; 
Freeland  v.  Williamson,  220  Mo.  217, 
119  S.  W.  560;  Pemiscot  L.  &  C.  Co.  v. 
Davis.  147  Mo.  App.  194,  126  S.  W.  218; 
Van  Burg  V.  Van  Engen,  76  Neb.  816, 
107  X.  W.  1006;  Beugger  r.  Ashley,  146 
N.  Y.  S.  910;  Watertown  Nat.  Bk.  t\ 
Bagley,  134  App.  Div.  831,  119  N.  Y. 
S.  592;  Porter  r.  Co.,  115  App.  Div.  333, 
100  N.  Y.  S.  888;  Anderson  v.  Crow 
(Tex.  Civ.),  151  S.  W.  1080;  Texas  & 
0.  R.  Co.  V.  Whiteside,  55  Tex.  Civ. 
593,  119  S.  W.  126;  Mc Allen  v.  Alonzo 
(Tex.  Civ.),  102  S.  W.  475;  Houston, 
etc.  R.  Co.  V.  Grossman  (Tex.  Civ.).  89 
S.  W.  312;  Tate  v.  Rose,  35  Utah  229, 
99  P.  1003;  Green  r.  Dodge,  79  Yt.  73, 
64  A.  499;  Goodvear  Co.  r.  Baker's 
Est.,  81  Vt.  39,  69  A.  160;  Virginia  R. 
Sc  P.  Co.  V.  Ferebee,  115  Ya.  289,  78 
S.  E.  556.  Comp.  Lamberida  r.  Barnum 
(Tex.  Civ.),  90  S.  W.  698;  Pickens  r. 
Stout,  67  W.  Va.  422,  68  S.  E.  354. 
320-3  Atkinson  r.  Co.,  16  Ont.  L.  R. 
619  (limitation  bv  contract);  Caldwell 
r.  VUh  (Tnd.  App.),  103  N".  E.  879; 
Gatlin  V.  Yant,  6  Tnd.  Tv.  254,  91  S. 
W.  38;  Garnet  v.  ITaas  (la.),  146  N.  W. 
465;  Farrow  r.  Farrow  (la.),  143  X.  W. 
856;  Mvers  P.  Lees  (Ta.),  117  N.  W. 
45;  Hondrick  r.  Miller,  32  Ky.  L.  R. 
1030.  107  S.  W.  731;  Green  Co.  r.  How- 
ard. 32  K:v.  L.  R.  243,  105  S.  W.  897; 
Rvan  r.  Bk.,  103  Md.  42S.  63  A.  1062; 
Forest  Tp.  r.  B.  Co.  (Mich.).  146  X. 
W.  416;  Berrvman  V.  Beidvcr,  173  ^fo. 
App.  346.  15S"S.  W.  899;  Casev  r.  Tel. 
Co..  155  App.  Div.  66,  139  X.  Y.  S. 
579;  Beattvs  r.  Rtraiton.  126  X.  Y.  S. 
848;  Wright  r.  Hull.  83  O.  St.  385.  94 
N.  E.  813;  Tngersoll  v.  Davis,  14  Wyo. 
120.  82  P.   S67. 

Rule  applied  in  equity  where  sought  to 
excuse  laches.  S.  r.  Co.,  56  Or.  2S3, 
106    P.    780. 

321-4  Clark  v.  Lesser,  10«  Ark.  207. 
153  S.  W.  112;  Gray  r.  Good,  44  Ind. 


\y]>.  476,  89  X.  E.  498;  Rullman  r.  Rull- 
Hian,  81  Kan.  521,  106  P.  52;  Owslev  r 
Boies,  30  Kv.  L.  R.  1016,  99  S. "  W. 
1157;  Holden  f.  Cooney.  110  X.  Y.  S. 
1030  (cleaily  preponderating  evidence 
necessarv);  Scott  i".  Christenson,  46  Or. 
417,  80  P.  731. 
321-5     Rvan   v.  Bk.,  103  Md.  428.  63 

A.  1062;  Slurphv  r.  Walsh.  113  App. 
Div.  428.  90  X.  Y.  S.  346;  Cahn  v. 
Reilly,  113  X.  Y.  S.  545. 

321-6     Barrett   i'.  Sipp,  50  Ind.  App. 

304.   98   X.   E.   310. 

Proof  of  partial  payments  make  a  prima 

facie  case  for  the  iurv.    Rav  r.  McCon- 

nrll   (Mo.  Apji.").  1(;5"s.  W.  "394. 

Payment  by  wife  of  interest  on  note 

executed  by  her  and  husl)an<l   suflicient 

evidence    of    pavment    bv    both.      Bre- 

thauer  r.  Schorer,  81    Conn.  143,  70  A. 

592. 

Presumed    pasonent     by     principal     on 

suretv's    account    on     latter 's    request. 

Blanchard    r.   Blanchard,   61    Misc.   497, 

113   X.   Y.  S.   882. 

322-7     Brooklvn  Bk.  r.  Barnaby.  197 

X.  Y.  210.  90  X.  E.   ^.''.4. 

Evidence     held     sufficient. — Mowrv     v. 

Saun.lcrs   (R.  T.),  SO  A.  421. 

Acknowledgment     shown,      presumably 

relates    to     entire    demand,    bunlen     on 

acknowledger  to   show   relation   to   part 

only.  Chicago  r.  Franklin,  119  111.  App, 

322-8  Bk.  v.  Guse,  51  Wash.  365,  98 
P.  1127. 

Burden  not  necessarily  on  one  side  or 
other  to  jirove  existence  or  non-exia- 
tence  of  other  debt.  Question  solved 
by  construction  of  acknowle<lgmcnt  or 
bv  secondarv  evidence  of  contents  when 
received.      I?ead    r.   Price.    (1909)    2   K. 

B.  724,  noting  that  Baillie  r.  Lord  In- 
chiquin,  1  Esp.  435.  overruled. 
General  promise  or  acknowledgment  as- 
sumed to  relate  to  demand  in  question; 
defendant  must  show  otherwise.  Gal- 
vin  V.  O 'Gorman.  40  ^ront.  391,  106  P. 
887.  fnll  Black  more  r.  Xeale.  15  Cola 
Ajip.  49.  60  P.  <).-i2;  Doran  r.  Doran,  145 
la.  122.  123  X.  W.  996. 

323-9     Hornblower    V.    University.    31 

App.  Cas.   (D.  C.)   64;   Morgan  r.  Kirk- 

patrick,  2  Pa.  C.  C.  262  (evidence  sufTi- 

cienf^;    Bank    v.   Guse,   51    Wash.    365, 

98  P.  1127. 

323-10     Sartor  v.  Wells.  39  Colo.  84^ 

89  P.  797.  ]iarol  s\ilTiciont  to  prove  new 

promise.      Soe    Disnev    r.    Healev.    73 

Knv.   326,   85   P.   287.  ' 

323-11    Doran  v.  Doran,  145  la.  122, 
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123  N.  W.  996,  reasonable  certainty, 
Bufficient. 

324-13  Cliff  V.  Cliff,  23  Colo.  App. 
1,S3,  128  P.  860;  Caldwell  v.  Ulsh  (Ind. 
App.),  108  N.  E.  879;  Kidd  v.  Bell 
(Ky.),  122  S.  W.  232;  Breaux  v.  Brous- 
sard,  116  La.  215,  40  S.  639;  Dowse  v. 
Gaynor,  155  Mich.  38,  118  N.  W.  615; 
Church  V.  Stevens,  56  Misc.  572,  107  N. 
Y.  S.  310;  Paine  v.  Dodds,  14  N.  D.  189, 
103  N.  W.  931 ;  Theis  v.  Board,  22  Okla. 
333,  97  P.  973.  See  Gillmore  v.  Gill- 
more,  91  Kan.  707,  139  P.  386. 
324-14  Armstrong  V.  Wilcox,  57  Fla. 
30,  49  S.  41;  Pickens  v.  Stout,  67  W. 
Va.  422,  68  S.  E.  354. 
324-15  Elcan  v.  Childress,  40  Tex. 
Civ.  193,  89  S.  W.  84. 
325-16  Gamet  v.  Haas  (la.),  146  N. 
W.  465.  See  Strout  v.  Mach.  Co.,  208 
Fed.  646. 

In  a  suit  for  conspiracy  the  period  of 
limitation  begins  when  the  existence  of 
the  conspiracy  and  the  cause  of  action 
is  discovered.  See  Am.  Tob.  Co.  v.  To- 
bacco Co.,  204  Fed.  58,  122  C.  C.  A. 
872. 

326-17  Knowledge  not  presumed  as 
basis  of  laches  in  fraud  action.  Wills 
V.  Co.,  52  Or,  70,  96  P.  528. 
327-18  Morris  v.  Cisler,  7  O.  N.  P. 
(N.  S.)  142;  Kammann  v.  Barton,  23 
S.  D.  442,  122  N.  W.  416;  Dignowity  v. 
Sullivan,  49  Tex.  Civ.  582,  109  S.  W. 
428  (not  unnecessary  to  show  precise 
periods  when  defendant  visited  state). 
See  Burleigh  v.  Hecht,  22  S.  D.  301, 
117  N.  W.  367. 

327-19     Phillips  v.  Lindley,  112  App. 
Div.  2S3,  98  N.  Y.  S.  423. 
Burden  is  on  debtor  where  plaintiff  has 
made  prima  facie  case  of  absence.  Gold- 
berg f.  Lackshin,  139  N.  Y.  S.  943. 
Accused    must    show    absence. — P.    v. 
Whittington,  143  111.  App.  438. 
328-31     Burden  of  proving  bar  under 
foreign  statute  upon  defendant.  Wojty- 
lak  V.  Co.,  188  Mo.  260,  87  S.  W.  506. 
328-22     Clifford    v.    Duffy,    56    Misc. 
667,  107  K  Y.  S.  809. 
Record  of  former  action  is  competent 
to   avoid   the  bar   of  limitations  where 
the    first    proceedings    were    dismissed 
for    misjoinder    and    new    suits    were 
brought    after    the    running    of   limita- 
tions.     Owenby   v.   R.    Co.,    165    N.    C. 
641,  81   S.  E.  997. 

Custom  of  presentation  of  bills  by 
plaintiff  cannot  be  proved.  Presumed 
work  charged  for  completed  when  bills 


approved.      Hornblower    v.    University, 
31  App.  Cas.   (D.  C.)   64. 
Biirden   of   showing  laches   on   defend- 
ant  in   equity   suit  brought   within   pe- 
riod,   and    on    complainant    if    brought 
thereafter.     Wilson  v.  M.  Co.,  174  Fed. 
317,  98  C.  C.  A.  189. 
329-23     Catholic  University  v.  Wag- 
gaman,  32  App.  Cas.  (D.  C.)  307;  Brown 
v.  Osborne,  136  Ky.  456,  124  S.  W.  405 
(acknowledgment  at  time  of  payment). 
Contents      of      lost      acknowledgment 
proved  by  parol. — Read  i\  Price,  (1909) 
1  K.  B.  577,  2  K.  B.  724. 
330-26     Berryman  v.  Becker,  173  Mo. 
App.  346,  158  S.  W.  899. 
Corroboration  of  indorsement,  required, 
Ott  V.  Flinspach,  143  111.  App.  61. 
330-27     Brown    V.    Osborn,    136    Ky. 
456,  124  S.  W.  405. 

330-28  Brown  v.  Carson,  132  Mo. 
App.  371,  111  S.  W.  1181.  See  Keener 
r.  Lloyd,  90  Kan.  250,  133  P.  710. 
331-29  Eay  v.  McConnell  (Mo. 
App.),  165  S.  W.  394;  Berryman  V. 
Becker,  173  Mo.  App.  346,  158  S.  W. 
899;  Crow  V.  Crow,  124  Mo.  App.  120, 
100  S.  W.   1123. 

331-30  Eay  v.  MeConnell  (Mo. 
App.).  165  S.  W.  394;  Crow  v.  Crow, 
124  Mo.  App.  120,  100  S.  W.  1123. 
332-31  McAbee  v.  Wiley,  92  Ark. 
245,  122  S.  W.  623;  Lovell  p.  Goss,  45 
Colo.  304,  101  P.  72;  Holmquist  V.  Gil- 
bert, 41  Colo.  113,  92  P.  232,  14  L.  E. 
A.  (N.  S.)  479;  Bulcken  v.  Eohde,  81 
S.  C.  503,  63  S.  E.  786;  Crahan  v.  Chit- 
tenden, 82  Vt.  410,  72  A.  86. 
332-32  Eatifieation  of  indorsement 
not  shown  by  debtor's  failure  to  ob- 
ject. Brooklyn  Bk.  v.  Barnaby,  197 
N.  Y.  210,  90'  N.  E.  834. 
332-35  Bulcken  v.  Eohde,  81  S.  C. 
503,   63   S.   E.   786. 

332-37     McAbee    v.    Wiley,    92    Ark. 
245,  122  S.  W.  623. 

333-38     Western    C.    Co.    v.    Estrada 
(Tex.  Civ.),  116  S.  W.  113. 
334-42     Doran  v.  Doran,  145  la.  122, 
123   N.   W.  996. 

335-43  Davis  v.  Strange,  156  Ky. 
420,  161  S.  W.  217;  Dowell  v.  Dowell, 
137  Ky.  167,  125  S.  W.  283. 
Declarations  of  intestate  that  he  owed 
plaintiff  and  wanted  to  pay  is  admis- 
sible to  show  an  intention  to  make  part 
payment  to  revive  debt.  Miller  v. 
Miller,  169  Mo.  App.  432,  155  S.  W. 
76. 

335-45     Atwood  v.  Lammers,  97  Minn. 
214,   106   N.  W.   310. 
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336-46     Parker    v.    Carter,    91    Ark, 

162,  120  S.  W.  836. 

Declarations  of  former  owner,  made 
after  conveyance  of  land  suVjject  to 
vendor's  lien,  irrelevant  as  a;rainst 
grantee  ifjnorant  of  lien.  Benedict  v. 
Griffith,  92  Ark.  19.5,  122  S.  W.  479. 
336-47  Ott  r.  Flinspach,  143  111. 
App.  61;  Gaffney  v.  Mentele,  23  S.  D. 
38,  no  X.  W.  1030. 
Letter  written  seventeen  years  before 
is  admissible.  Quincy  v.  Blanchard  (R. 
I.),  90  A.  209. 

"In  Gilliugham  ;•.  Brown,  ITS.Mass. 
417,  60  N.  E.  122,  .j-l  L.  E.  A.  320, 
under  a  statute  in  effect  the  same  as 
section  79,  Code  Civ.  Pr.,  providing 
that  no  acknowledgement  or  promise 
shall  be  evidence  of  a  now  contract  to 
take  a  promise  out  of  the  statute  of 
limitations  unless  in  writing,  but  noth- 
ing in  it  shall  alter  or  take  away  the 
effect  of  a  part  payment,  the  court 
held  that  such  statute  does  not  ex- 
clude all  parol  evidence  bearing  upon 
the  new  promise  by  way  of  part  pay- 
ment, that  the  intent  with  which  the 
part  payment  is  made  may  be  deter- 
mined from  surrounding  circumstances 
and  by  statements  of  the  parties  made 
at  the  time."  McCarthv  Bros.  Co.  v. 
Hanskutt,  29  S.  D.  .iS.l,  137  N.  W.  2S6. 
336-48  Assumption  of  debt  by  third 
person  making  payments  thereon, 
shown  by  parol.  Fitzgerald  v.  Flan- 
nagan  (la.),  125  N.  W.  995. 
337-49  "Where  clerk's  certificate 
showed  that  complaint  and  summons 
were  issueil  within  the  statutory  time 
it  was  suiTicient  to  prove  such  fact, 
even  though  an  indorsement  in  lead 
pencil  on  complaint  showed  summons 
was  not  issued.  Barker  r.  Cunningham, 
104  Ark.  627,  150  S.  W.  153. 
The  record  must  determine  uhen  notice 
of  bogiiming  of  an  a<'tinn  was  delivered 
to  sheriff.  Cooley  v.  Maine  (la.),  143 
N.  W.  431. 

337-50  Competent  to  show  an  heir 
of  deceased  grantee  first  learned  from 
another  of  perpetration  of  fraud  at 
given  time.  ^Martinson  i\  McCutcheon, 
84  S.  C.  256,  66  S.  E.  120. 
337-51  Succession  of  Driscoll,  125 
La.  2S7,  51  S.  200  (payment  on  ac- 
count cannot  be  shown);  O 'Quin  r. 
Russell.  121  La.  57,  46  S.  100  (debt  of 
docodoitV 

As,   for   example,   where   the   only    evi- 
dence offered  by  plaintiff'  was  his  own 


testimony  to  the  effect  that  on  June 
8,  1909,  he  presented  the  note  to  de- 
fendant, who  "took  it  in  his  hand  and 
examined  the  face,  and  turned  it  over 
and  examined  the  back,  and  admitted 
the  justness  of  the  note,  that  it  was 
all  right — made  no  objection  whatev- 
er." Fry  r.  Smith,  160  Mo.  App.  361, 
142  S.  W.  739. 

338-54     Promise    must    be    made    to 
creditor  or  agent.     President  f.  Steph- 
ens, 11  Cal.  App.  523,  105  P.  614. 
338-55     Letters,  sufficient.     Galvin  t". 
O 'Gorman,  40  Mont.  391,  106  P.  SS7. 
338-56     Duncan   r.  Redd   (Ga.  App.), 
SO  S.  E.  726;  Zinn  r.  Stamm,  78  Misc. 
567,  139  N.  Y.  S.  992. 
338-57     Trustee    setting    up    statute 
must  show  beneficiary's  express  or  im- 
plied  knowledge   of   denial   of   liability 
or  repudiation  of  trust.     Coolev   v.  Gil- 
liam, SO  Kan.  278,  102  P.  1091.' 


LOST  INSTRUMENTS 
Eecitals  as  evidence  of  <'0)tt(>tts,  358-74. 

343-2  McCullough  r.  Munn  (1908), 
2  Irish  194;  P.  r.  Murphv.  20  Cal.  App. 
398,  129  P.  603;  Young  r.  P.,  221  111.  51, 
77  N.  E.  536;  Choctaw,  etc.  R.  Co.  r. 
McAlester,  7  Ind.  Ty.  520,  104  S.  W. 
821;  Interstate  Co.  V.  Bailev,  29  Ky. 
L.  R.  468,  93  S.  W.  578;  Young  i\  Eng- 
dahl.  IS  N.  D.  166,  119  N.  W.  169; 
Timbol  V.  Manalo  Co.,  6  Phil.  Tsl.  254; 
Lancaster  r.  Lee,  71  S.  C.  280,  51  S 
E.  139;  Xelson  v.  Co..  20  S.  D.  299,  lO.-j 
N.  W.  630;  Poitevent  r.  Scarborough 
(Tex.  Civ.),  117  S.  W.  443. 
343-3  Read  i\  Price,  (190^)  1  K.  B. 
577,  2  K.  B.  724;  Carjienter  r.  Jones,  76 
Ark.  163,  88  S.  W.  871;  Brasch  r.  Co., 
SO  Ark.  425,  97  S.  W.  44.3;  Xemo  r. 
Farrington,  7  Cal.  App.  443,  94  P.  874, 
877;  Houston  r.  S.,  124  Ga.  417,  52  S. 
E.  757;  Hiss  r.  Hiss,  228  111.  414.  81  N. 
E.  1056;  Mahaffv  r.  Faris.  144  la.  220. 
122  N.  W.  934;  C.  r.  Johnson.  199  Mass. 
55.  85  X.  E.  ISS;  Bailev  r.  Bailev.  139 
^lo.  App.  176,  122  S.  W.  1099;  Wells  r. 
llarrell,  152  N.  C.  218,  67  S.  E.  584; 
Pierce  v.  S.,  54  Tex.  Or.  424,  113  S.  W. 
148. 

Rule  unchanged  by  burnt  records  act. 
llibernia    S.    i^-    L.    S<x'.    r.    Bovd.    I.tI 
Tal.   103,  100  P.  239. 
344-9     Felker     r.     Breece,     226     Mo. 
320.  126  S.  W.  424. 
345-10     Martin  r.  Co.,  151  Ala.  289, 
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44  S.  112;  Kenady  v.  Gilkey,  81  Ark. 
147,  98  S.  W.  969;  Houghtalling  v. 
Houghtalling  (la.),  112  N.  W.  197; 
Llovd  V.  Simons,  97  Minn.  315,  105  X. 
W.  "^902;  Borstelman  v.  Brohan,  SO  N. 
J.  Eq.  401,  87  A.  145;  In  re  Hedgepetli's 
Will,  150  N.  C.  245,  63  S.  E.  1025.  See 
supra,  "Limitation  of  Actions,"  322-8. 
Forgery. — Where  affidavit  of  forgery 
made  party  relying  on  lost  instrument 
must  show  its  execution  and  genuine- 
ness. Bentley  V.  McCall,  119  Ga.  530, 
46  S.  E.  645. 

Presumption  of  grant  from  long  pos- 
session.— Flanagan  v.  Mathiesen,  70 
Neb.  223,  97  N.  W.  287. 
345-13  Embree  v.  Emerson,  37  Ind. 
App.  16,  74  N.  E.  44,  1110  (no  allega- 
tion note  lost  before  maturity) ;  Jenk- 
ins V.  Emmons,  117  Mo.  App.  1,  94  S. 
W.   812. 

345-13  No  presumption  lost  note 
payable  at  bank  in  state.  Embree  v. 
Enierson,  37  Ind.  App.  16,  74  N.  E.  44, 
1110. 

345-14  Presumed  lost  deed  regularly 
executed,  but  not  a  reservation  therein 
in  favor  of  vendor.  Laird  v.  Murray 
(Tex.  Civ.),  Ill  S.  W.  780. 
345-15  Choctaw,  etc.  E.  Co.  v.  Mc- 
Alester,  7  Ind.  Ty.  520,  104  S.  W.  821. 
346-18  Bentley  v.  McCall,  119  Ga. 
530,  46  S.  E.  645;  Hutchins  V.  Murphy, 
146  Mich.  621,  110  N.  W.  52  (evidence, 
insufficient);  Lloyd  v.  Simons,  97  Minn. 
315,  105  N.  W.  902;  Haworth  v.  Ha- 
worth,  123  Mo.  App.  303,  100  S.  W. 
531;  Bright  v.  Allan,  203  Pa.  386,  53 
A.  248;  Hutcheson  v.  Massie  (Tex. 
Civ.),  159  S.  W.  315  (copy  of  notary's 
record) ;  Pratt  V.  Townsend  (Tex.  Civ.), 
125  S.  W.  Ill;  Simpson  Bk.  v.  Smith, 
52  Tex,  Civ.  349,  114  S.  W.  445  (declar- 
ation of  scrivener  to  witness) ;  Garrett 
V.  Spradling,  39  Tex.  Civ.  60,  88  S.  W. 
293;  Jones  V.  Neal,  44  Tex.  Civ.  412, 
98  S.  W.  417  (record  admissible  though 
deed  not  entitled  to  record) ;  Texas  L. 
&  W.  Co.  V.  Walker,  47  Tex.  Civ.  543, 
105  S.  W.  545  (acknowledgment  by  mar- 
ried woman) ;  Carter  v.  Wood,  103  Va. 
68,  48  S.  E.  553. 

See  Wagner  v.  Bk.  (la.),  118  N.  W. 
523  (lost  certificate  of  deposit) ;  Sick 
V.  Schug  (Mich.),  146  N.  W.  270;  Ad- 
kins  V.  Wright,  37  Okla.  771,  131  P. 
686;  Kirby  v.  Hayden  (Tex.  Civ.),  125 
S.  W.  993,  and  vol.  4,  pp.  214,  218. 
Sales  and  resales  of  land  under  title 
represented  by  lost  document  and  gen- 
eral   reputation    of    ownership    consid- 


ered. Guffey  Co.  v.  Hooks,  47  Tex.  Civ, 
560,  106  S.  W.  690. 

Recital  in  ancient  deed  of  antecedent 
deed,  consistent  with  own  provisions 
after  lapse  of  long  period,  presumptive 
proof  of  former  existence  of  such  deed. 
Havens  r.  Co.,  47  N.  J.  Eq.  365,  20  A. 
497. 

Contents   of  letter  dictated  by  illiter- 
ate proved  to   show  source.     Whalen  v. 
Gleeson,  81   Conn.  638,  71  A.  908. 
Denial  of  knowledge  by  defendant  con- 
cerning lost  paper  does  not  render  proof 
of   contents    inadmissible.      C.    l".    John- 
son, 199  Mass.  55,  85  N.  E.  188. 
346-19     See   Bentley   i\   McCall,    119 
Ga.  530,  46  S.  E,  645, 
Attesting   witnesses'    absence   account- 
ed  for.      In    re    Hedgepeth's   Will,    150 
N.  C.  245,  63  S.  E.  1025. 
347-30     Lloyd    v.    Simons,    97    Minn. 
315,  105  N.  W.  902. 
347-31     Martin   v.   Co.,  151   Ala.   289, 
44   S.   112;    Hogg  V.   Combs,   29  Ky.  L. 
R.  559,  93  S.  W.  670;   Haworth   v.  Ha- 
worth,   123    Mo.    App.    303,    100    S.    W. 
531;  In  re  Hedgepeth's  Will,  150  N.  C. 
245,   63   S.   E.   1025;   Buchanan  v.  Roll- 
ings   (Tex.   Civ.),   112   S.   W.   785.     See 
Houghtalling  v.  Houghtalling  (la.),  112 
N.  W.   197. 

348-34     See  S.  v.  Ortiz,  99  Tex.  475, 
90  S.  W.  1084,  Indian  raid. 
350-33     In  re  Hedgepeth's  Will,  150 
N.   C.  245,   63   S.   E.   1025. 
350-35     Embree  v.   Emerson,   37  Ind. 
App.  16,  74  N.  E.  44;  Olcott  v.  Squires 
(Tex.  Civ.),  144  S.  W.  314. 
Difficulty    of    finding    not    sufficient. — 
Haven    Malleable    Casting    Co.    v.    Co., 
146  Kv.  135,  142  S.  W.  227. 
353-36     Bower  v.  Cohen,  126  Ga.  35, 
54  S.  E.  918;  Turner  V.  Elliott,  127  Ga. 
338,  56  S.   E.  434. 

353-37  Interstate  Co.  v.  Bailey,  29 
Ky.  L.  E.  468,  93  S.  W.  578. 
Evidence  as  to  extent  of  search  to  go 
to  jury  to  rebut  adverse  inferences. 
Rice  V.  Taliaferro  (Tex.  Civ.),  156  S. 
W.  242. 

353-38  Alabama  C.  Co.  v.  Meador, 
143  Ala.  336,  39  S.  216. 
353-40  Abernathy  v.  E.  Co.,  150  N. 
C.  97.  63  S.  E.  180;  Kenworthy  v.  Sloo- 
man,  62  Or.  604,  125  P.  273,  cit.  8  En- 
cyclop-t:dia  of  Evidence. 
353-41  Bower  v.  Cohen,  126  Ga.  35, 
54  S.  E.  918  (predecessor  in  title  should 
search  for  lost  deed);  Liles  v.  Liles,  183 
Mo.  326,  81  S.  W.  1101   (circumstancea 
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excuse) ;  Kenworthy  v.  Slooman,  62  Or. 
e04,  125  P.  273  cit.  S  Encyclop.edia  of 
EviuE.N-CE  343,  353. 

353-42  Alabama  C.  Co.  v.  Meador, 
143  Ala.  336,  39  S.  216;  Kenworthy  f. 
Slooman,  62  Or.  604,  125  P.  273,  cit.  S 
Encyclopedia  of  Evidence  353.  But 
see  Stark  v.  Burke,  131  la.  684,  109  N. 
W.  206. 

354-53  Kenworthy  V.  Slooman,  62 
Or.  604,  125  P.  273. 

355-55  Declarations  of  testator, 
competent  to  show  contents  of  lost  or 
destroyed  will.  Buchanan  v.  Rollings 
(Tex.  Civ.),  112  S.  W.  785. 
355-56  See  Inlow  v.  Hughes,  38  Ind. 
App.  375,  76  N.  E.  763,  lost  will. 
355-57  Jones  v.  Ballou,  139  N.  C. 
526,  52  S.  E.  254. 

356-59  Inlow  v.  Hughes,  38  Ind. 
App.  375,  76  N.  E.  763  (attorney  draw- 
ing will  may  testify  to  provisions) ;  In- 
terstate Co.  V.  Bailey,  29  Ky.  L.  R.  468, 
93  S.  AV.  578. 

357-65  Right  to  introduce  parol  evi- 
dence depends  upon  law  at  time  of 
trial.  Aldeguer  r.  Hoskyn,  2  Phil.  Isl. 
500. 

357-67  Authenticated  copy  of  lost 
writing  appearing  in  brief  of  evidence, 
approved  by  judge  on  former  trial  be- 
tween same  parties,  competent.  Craw- 
ford V.  S.,  4  Ga.  App.  789,  62  S.  E. 
501. 

357-68     Arbuckle     v.     Matthews,     73 
Ark.  27,  83  S.  W.  326. 
358-71     Monahan  v.  Co.,  114  N.  Y.  S. 
862,   lost    exhibit. 

358-73  Whalen  v.  Gleeson,  81  Conn. 
638,  71  A.  908;  Million  r.  Million  (Ky.), 
121  S.  W.  985;  C.  v.  Johnson,  199  Mass. 
55,  85  N.  E.   188. 

358-74  Recitals  in  ancient  deeds,  or- 
dinarily of  no  evidentiary  value  as 
against  strangers.  Davis  v.  Moyles,  76 
Vt.   25,   56   A.    174. 

358-75  Bailey  v.  Bailey,  139  Mo. 
Api).  176,  122  S.  W.  1099. 
359-77  Testimon.y  of  grantee  insuf- 
ficient. Houghtalling  v.  Hough  tailing 
(la.),  112  N.  W.  197. 
359-80  Hogg  V.  Combs,  29  Ky.  L.  R. 
559,  93  S.  W.  670;  Jenkins  r.  Emmons, 
117  Mo.  App.  1,  94  S.  W.  812  (party 
can  testify  as  to  fact  and  circumstances 
of  loss). 

359-81  Union  Baptist  Church  v. 
Roper  (Ala.),  61  S.  288;  Nunn  r.  Lvnch, 
89  Ark.  41,  115  S.  W.  926;  Kenadv  r. 
Gilkey,  81  Ark.  147,  98  S.  W.  969; 
Nemo  V.  Farrington,  7  Cal.  App.  443,  94 


P.  874,  877;  Campbell  v.  Co.,  53  Fla. 
632,  43  S.  874  (more  liberal  rule  applies 
where  document  ancient) ;  Appeal  of 
Flint,  157  Mich.  593,  122  N.  W.  279 
(evidence  need  not  be  clear  and  un- 
questionable); Lloyd  V.  Simons,  97 
Minn.  315,  105  N.  W.  902;  Stevens  i;. 
Fitzpatrick,  218  :\ro.  708,  118  S.  W.  51; 
Borstelman  v.  Brohan,  80  N.  J.  Eq.  401, 
87  A.  145;  Garland  v.  Bk.,  11  X.  D. 
374,  92  N.  W.  452;  Leftwich  r.  Early, 
115  Va.  323,  79  S.  E.  384;  McLin  v. 
Richmond,  114  Va.  244,  76  S.  E.  301; 
Johnson  v.  McCoy,  112  Va.  580,  72  S. 
E.  123;  Smith  v.  Lurty,  108  Va.  799,  62 
S.   E.    789. 

Importance  of  document  determines  de- 
gree of  proof.  Carter  i\  Wood,  103  Va. 
68,  48  S.  E.  553.  Less  proof  necessary, 
apparently,  where  writing  is  not  basis 
of  action.  S.  v.  Leasia,  45  Or.  410,  78 
P.  328. 

Clear  and  satisfactory  proof  of  con- 
tents required.  Solph  r.  Purvis,  57  Fla. 
188,  49  S.  289.  See  359-81,  sui)ra.  Suffi- 
ciency of  evidence  Jargely  for  court's 
discretion.  Felker  v.  Breece,  226  Mo. 
320,  126  S.  W.  424. 

360-82  Garland  v.  Bk.,  11  N.  D.  374, 
92  N.  W.  452;  Araujo  V.  Cells,  6  Phil. 
Isl.  223. 

360-83  Nemo  r.  Farrington,  7  CaL 
App.  443,  94  P.  874;  Llovd  v.  Simons, 
97  Minn.  315,  105  N.  W.  902;  Capell 
f.  Fagan,  30  Mont.  507,  77  P.  oo;  Mul- 
ler  V.  Keller,  117  N.  Y.  S.  205  (owner- 
ship at  time  of  trial  also). 
361-85  Scurry  v.  Seattle,  56  Wash. 
1,  104  P.  1129. 

362-92  In  re  Hedgepoth 's  Will,  150 
N.  C.  245,  63  S.  E.  1025.  Comp.  In- 
low  V.  Hughes,  38  Ind.  App.  375,  76 
N.  E.  763  (two  witnesses  necessary  to 
proxe  execution  of  lost  will);  Michel! 
r.  Low.  213  Pa.  526,  63  A.  246  (same). 
363-95  Embree  v.  Emerson,  37  Ind. 
Ai)p.  16,  74  N.  E.  44,  as  proof  of  exe- 
cution. 

Judgment  establishing  lost  deed  has 
only  such  weight  as  evidence  as  orig- 
inal deed.  McNeelv  r.  Laxton,  149  N. 
C.  327,  63  S.  E.  278,  statute. 


MALICE 

365-1     Brennan   r.   Hatters,   73   N.   J. 

L.  729,  65   A.   165. 

365-2     Davis  r.  Hearst,  160  Cal.  143, 

116  P.  530. 

366-9     McCarthy    r.   Barrett,    129    N. 

Y.  S.  705. 
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Malicious  prosecution. — Simmons  v. 
Gardner,  46  Wash.  282,  89  P.  887. 
Libel  and  slander. — Vial  v.  Larson,  132 
la.  208,  109  N.  W.  1007;  German  S. 
Bk.  V.  Fritz,  135  la.  44,  109  N.  W.  1008; 
Chambers  V.  Leiser,  43  Wash.  285,  86 
P.  627. 

False  imprisonment. — Steinbergen  v. 
Miller,  29  Kv.  L.  R.  1132,  96  S.  W. 
1101. 

366-H  P.  V.  Mikulski,  146  N.  Y.  S. 
829. 

366-12  Todd  v.  Co.,  6  Penne.  (Del.) 
a3'3,  66  A.  917;  Abraham  t\  Baldwin,  52 
Fla.  151,  42  S.  591;  Berger  v.  Co.,  132 
la.  290,  109  N.  W.  784;  Gendron  v.  St. 
Pierre,  73  N.  H.  419,  62  A.  966. 
366-13  Jones  v.  R.  Co.,  29  Ky.  L. 
E.  945,  96  S.  W.  793;  Sundmaker  v. 
Gaudet,  113  La.  887,  37  S.  865;  Smith 
V.  League,  121  App.  Div.  600,  106  N. 
y,  S.  251;  Hale  v.  Barnes  (Tex.  Civ.), 
155  S.  W.  358;  Ton  v.  Stetson,  43  Wash. 
471,  86  P.  668  (notice  unnecessarily  in- 
ferred from  presumptive  case  of  want 
of  probable  cause). 

366-16  S.  V.  Naylor  (Del.),  90  A. 
880;  Chicago  T.  Co.  v.  Mahonev,  230 
111.  562,  82  N.  E.  868;  S.  v,  Nerzinger, 
220  Mo.  36,  119  S.  W.  379.  See  supra, 
"Homicide,"  583-27  et  seq. 
Malice  presumed  from  false  accusation 
against  passenger,  in  nature  of  inten- 
tional insult.  White  v.  R.  Co.,  132  Mo. 
App.  339,  112  S.  W.  278. 
366-17  Warner  v.  Baker,  36  App. 
Cas.  (D.  C.)  493;  Williams  v.  R.  Co.,  90 
Kan.  478,  135  P.  671.  Co7itra,  Vandi- 
ver  V.  Waller,  143  Ala.  411,  39  S.  136. 
See  supra,  "Intentj,"  597-39;'  supra 
"Libel  and  Slander,"  200-52. 
Corporation's  servant,  defendant  in  ac- 
tion for  malicious  prosecution,  may  tes- 
tify belief  plaintiff's  act  a  misde- 
meanor. East  r.  R.  Co.,  115  App.  Div, 
683,  101  N.  Y.  S.  364. 
366-18  Dorn  v.  Cooper,  139  la.  742, 
118   N.  W.  35. 

367-25  Lowe  v.  Co.,  157  Cal.  503,  108 
P.  297;  Wortham  v.  S.,  141  Ga.  307,  80 
S.  E.  1001;  Davis  i:  S.,  11  Ga.  App. 
804,  76  S.  E.  391;  Willner  v.  Silverman, 
109  Md.  341,  71  A.  962;  Johnson  v.  S., 
85  Miss.  572,  37  S.  926;  Jennings  v. 
Appleman,  159  Mo.  App.  12,  139  S.  W. 
817.  See  »pra,  "Homicide,"  636-61. 
368-28  Pitts  t\  S.,  140  Ala.  70,  37 
S.  101;  S.  V.  Hyder  (Mo.),  167  S.  W. 
S24;  S.  v.  Brotzer,  245  Mo.  499,  150  S. 
W.  1078;  S.  V,  Atkius,  77  Vt.  215,  59  A. 
§26. 


370-39  Irby  v,  Wilde,  155  Ala.  388, 
46  S.  454. 

371-42  Dornsife  v.  Ralston,  55  Or. 
254,  106  P.  713. 

371-47  Willner  l>.  Silverman,  109 
Md.  341,  71  A.  962. 

372-53  Vandiver  t\  Waller,  143  Ala. 
411,  39  S.  136. 

Prior  and  subsequent  publication  of 
similar  articles  shows  malice.  Cox  v. 
S.,  162  Ala.  66,  50  S.  398;  Butler  f.  S., 
162  Ala.  71,  50  S.  400;  Tingley  v.  Co., 
151  Cal.  1,  89  P.  1097. 
372-54  Stark  v.  Epler,  59  Or.  262, 
117  P.  276. 

373-61     Crosland    v.    Graham,    83    S. 
C.  228,  65  S.  E.  233. 
373-62     Huskie  v.  Griflan,   75   N.   H. 
345,  74  A.  595. 

374-68  Johnson  v.  Collier,  161  Ala. 
204,  49  S.  761  (sale  of  exempt  prop- 
erty knowingly) ;  Scott  v.  Wilson,  82 
Conn.  289,  73  A.  781  (erection  of  spite 
fence);  Bates  v.  Kitehel,  166  Mich. 
695,  132  N.  W.  459;  Gallon  v.  House  of 
G.  S.,  158  Mich.  361,  122  N.  W.  631; 
Magognos  v.  R.  Co.,  128  App.  Div.  182, 
112  N.  Y.  S.  637;  Miller  v.  Wanamak- 
er.  111  N.  Y.  S.  786. 
Absence  of  good  reason  for  doing  act 
complained  of  justifies  inference  of 
malice  if  in  absence  of  proof  of  other 
motive.  Such  testimony  may  overcome 
defendant's  evidence  as  to  motive. 
Huskie  V.  Griffin,  75  N.  H.  345,  74  A. 
595. 

374-69     International  H.   Co.   P.   Co., 
146  Ta.  172,  122  N.  W.  951.       . 
375-74     P.  V.  Flynn,  58  Misc.  621,  111 
N.  Y.  S.  1065,  1067. 
375-78     Mills    v.    Larrance,    217    HI. 
446,  75  N.  E.  555. 

376-79  Todd  v.  Co.,  6  Penne.  (Del.) 
233,  66  A.  97;  Thompson  v.  Rake,  140 
la.  232,  118  N.  W.  279;  C.  v.  Pascoe, 
39  Pa.  Super.  163. 

376-80  Morning  U.  Co.  V.  Butler, 
151  Fed.  188,  80  C.  C.  A.  464. 
376-81  National  C.  R.  Co.  v.  Sailing, 
173  Fed.  22,  97  C.  C.  A.  334. 
376-83  P.  V.  Jones,  241  111.  482,  89 
N.  E.  752;  P.  v.  Minney,  155  Mich.  543, 
119  N.  W.  918. 

376-86  Brown  v.  S.,  142  Ala.  287,  38 
S.  268;  Clardy  v.  S.,  96  Ark.  52,  131 
S.  W.  46;  Flannigan  v.  S.,  135  Ga.  221, 
69  S.  E.  171. 

376-90  Pumphrey  v.  S.,  84  Neb.  636, 
122  N.  W.  19. 

377-94  Gallon  v.  House  of  G.  S.,  158 
Mich.  361,  122  N.  W.  631. 
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False     Imprisonment. — Gates     v.     Mc- 
Glaun,  145  Ala.  656,  39  S.  607. 
377-4     Repetition  of  slander  evidence 
of  malice.     Vest  v.  Spoaknian,  153  Ala. 
393,  44  S.  1017;  Lachvig  v.  Ileyer,  136 
la.  196,  113  N.  W.  767. 
378-8     Contradictory  statements.    See 
supra,  "Libel  and  Slander,"  22-36. 
378-11     Evidence  of  collateral  crimes 
admissible.     Sanderson   f.   S.,    169   Ind. 
301,  82  N.  E.  525. 

378-13     Dunlap    v.    R.    Co.,    145    Mo. 
App.  21.5,  129  S.  W.  262. 
379-18     P.  f.  Jones,  241   111.  482,  89 
N.  E.  752, 

379-19  Bailee  may  prove  doubt  as  to 
plaintiff's  title  to  property.  Riddle  v. 
Blair,  163  Ala.  314,  51  S.  14. 
380-24  Cook  v.  Proskey,  138  Fed. 
273.  70  C.  C.  A.  563;  Sehon  r.  Wliitt, 
29  Ky.  L.  R.  691,  92  S.  W.  2S0;  Scliroe- 
der  V.  Blum,  74  Neb.  60,  103  N.  W. 
1073;  Pittsburgh,  etc.  R.  Co.  f.  Co.,  143 
N.  C.  .54,  55  S.  E.  A 22. 
380-25  Rea  v.  Schow,  42  Tex.  Civ. 
600,  93  S.  W.  706,  plaintiff  may  show 
lien  on  property  sued  for  to  rebut 
allegation  of  malice. 


MALICIOUS  MISCHIEF 

382-1  Evidence  held  sufficient. — S. 
V.  Rogne,  115  Minn.  204,  132  N.  W.  5. 
382-2  Holder  v.  S.,  127  Ga.  51,  56 
S.  E.  71 ;  Woods  v.  S.,  10  Ga.  App.  476, 
73  S.  E.  608. 

382-3  Deaderick  v.  S.,  122  Tenn.  222, 
122  S.  W.  975;  Craighead  r.  S.,  55  Tex. 
Cr.  380,  117  S.  W.  128  (witness  may 
testify  he  and  another  owned  prop- 
erty). 

382-4  S.  V.  Leasman,  137  la.  191,  114 
N.  W.  1032. 

382-5  S.  V.  Martin,  141  N.  C.  S32,  53 
S.  E.  874.  See  Moody  t\  S.,  127  Ga. 
821,  56  S.  E.  993. 

Injury  must  Impair  utility  or  diminish 
value  of  property.     Davis  l\  R.  Co.f  61 
W.  Va.  246.  5'6  S.  E.  400. 
383-7     Holder  v.  S.,    127   Ga.    51,   56 
S.    E.   71. 

383-8  Rex  r.  Kroesing  (Can.).  10 
West.  L.  R.  649;  S.  v.  Cubberly  (Del.), 
80  A.  1003;  Crowder  v.  S.,  10  Ga.  App. 
355,  73  S.  E.  424;  S.  V.  Churchill,  15 
Ida.  645,  98  P.  853;  P.  v.  Jones,  241 
111.  482,  89  N.  E.  752;  S.  v.  Graeme, 
130  Mo.  App.  138,  108  S.  W.  1131; 
S.  V.  Minor,  17  N.  D.  454.  117  N.  W. 
528;  C.  V.  Schaffer,  32  Pa.  Super.  375; 


Knudson  v.  S.,  56  Tex.  Cr.  513,  120 
S.  W.  S78  (intent  to  injure  property). 
Intentional  injury  or  destruction  with- 
out cause  shows  malice.  S.  v.  Roscum, 
12S  Ta.  509,  104  X.  W.  800. 
383-9  C.  r.  Bvard,  200  Mass.  175,  86 
N.  E.  285;  Ross  v.  S.  (Tex.  Cr.),  103 
S.  W.  697.  See  C.  r.  Lipshutz,  30  Pa. 
C.  C.  245;  S.  v.  Davis,  88  S.  C.  229, 
70  S.  E.  811. 

384-11     Minor  v.  S.,  56  Tex.  Cr.  431, 
120  S.  W.  860. 

Defendant's  inconsistent  declarations 
as  to  ownership  of  land  on  wliii-h  de- 
stroyed property  situated  proved  to 
show  wilfulness.  Craighead  i".  S.,  55 
Tf>x.  Cr.  3S6,  117  S.  W.  12'^. 
Declarations  of  accused  as  to  purpose 
not  admissible  in  absence  of  other  evi- 
dence connecting  him  with  offense. 
Caldwell  v.  S.,  55  Tex.  Cr.  164,  115 
S.  W.  597. 

384-15     Miles  V.  Hutchings,  (1903)  2 
K.  B.  714;   Rex  v.  Kroesina   (Can.),  10 
West.  L.  R.  649;  S.  f.  Tarlton,  22  S.  D. 
405,  118  N.  W.  706. 
Time,  place  and  circumstances  of  act 
shown  to  disprove  malice.     McClurg  r. 
S..  2  Ga.  App.  624.  58   S.   1064. 
385-20     S.  r.  Waltz  (la.),  139  X.  W. 
45S    (abusive  language);   S.  f.  Tarlton, 
22  S.  D.  495,  lis  N.  W.  706. 
386-26     Edgar    v.    S.,    156    Ala.    147 
47  S.   295;   C.  f.  Shaffer.  32- Pa.  Super 
375;    Fitzsimon   r.   S.,   59   Tex.   Cr.   540, 
128  S.  W.  903. 

387-33  S.  V.  Churchill,  15  Ida.  645, 
9S  P.  853;  P.  r.  Jones.  241  111.  482. 
89  N.  E.  752  (consequence  of  trespass 
proved  on  issue  of  malice);  Caldwell 
i\  S.,  55  Tex.  Cr.  164,  115  S.  W.  597. 
Expert  testimony  as  to  characteristics 
of  (Idg  killeil  while  chasing  animals 
immaterial  in  criminal  case  unless  de- 
fendant knew  thereof.  S.  v.  Church- 
ill, 15  Ida.  645,  98  P.  853. 
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Bcfrrcp  of  proof,  392-1;  Declaration  of 
complainant  to  mapistratc,  402-4.5;  Pre- 
sumptions— acquittal,  40JKS1 ;  Grand 
jnni  (Inclcct,  421 -3S;  Documentary  evi- 
dence—Hulcs  of  Board  of  Health,  422-48. 
302-1  Hetu  r.  Assn..  40  Can.  Sup. 
128;  .Johnson  v.  Co..  157  Cal.  333.  107 
P.  611;  Slater  r.  Tavlor,  31  Ai»p.  Cas. 
(D.  C.)  100;  McElroy  r.  Co..  254  HI 
290.  98  N".  E.  527;  Stephens  r.  Gravit, 
136  Ky.  479,  124  S.  W.  414;  Thomas  v. 
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Henderson,  125  La.  292,  51  S.  202;  Casa- 
van  r.  Sage,  201  Mass.  547,  87  N.  E. 
89o  Orefice  v.  Savarese,  61  Misc.  88, 
113  N.  Y.  S.  175;  Deering  v.  Gebhard, 
57  Misc.  451,  108  N.  Y.  S.  715;  Cole- 
man V,  Brown,  126  App.  Div.  44,  110 
N.  Y.  S.  701;  Bobitzek  v.  Daum,  220 
Pa.  61,  69  A.  96;  Brown  v.  Waite,  38 
Pa.  Super.  216;  Casalduc  v.  Ins.  Co.,  1 
P.  E.  Fed.  189. 

Conviction  of  co-defendant  inadmis- 
sible. Schwartz  v.  Boswell,  156  Ky 
103,  160  S.  W.  748. 

Preponderance  necessary  to  establish 
both  malice  and  want  of  probable 
cause.  Lisseck  v.  Anderson,  167  III 
App   393. 

Evidence     held     sufficient. — Lasky     v. 
Smith,  115  Md.  370,  SO  A.  1010;  Panzer 
f.  Nathan,  129  N".  Y.  S.  966;  McCarthy 
V    Barrett,  129  N".  Y.  S.  705. 
Actual   guilt  must   be   established   be- 
yond  a    reasonable    doubt,    while   prob- 
able cause  may  be  shown  by  proof  of 
such    circumstances    as    would    lead    a 
careful    and    conscientious    man    to   be- 
lieve  plaintiff    guilty.      Martin    V.    Cor- 
scaddnn,  34  Mont.  308,  86  P.  33. 
392-3     Conner  v.   Wetmore,  110  App. 
Div.  440,  96  N.  Y.  S.  999;  Stanford  v. 
Co.,  143  K  C.  419,  55  S.  E.  815. 
Judicial  determination  of  invalidity  of 
statute    under    which    complaint    made 
has    no    retroactive    effect    on    question 
of  probable   cause.     Birdsall   v.  Smith, 
158  Mich.  390,  122  N.  W.  626. 
392-4     Banker  v.  Ford,   152  111.   App. 
12;   Davis  V.   Calvin,   143   Ky.   270,  136 
S.    W.    219;    Martin   V.    Corscadden,    34 
Mont.  308,  86  P.  33. 
393-5     Gulsby  v.  Co.,  167  Ala.  122,  52 
S.  392. 

394-8  Graham  v.  Graham,  126  N.  Y. 
S.  941. 

395-12  Indictment  found  after  dis- 
charge by  examining  magistrate,  prima 
facie  evidence  of  probable  cause.  Lind- 
sey  V.  Couch,  22  Okla.  4,  98  P.  973. 
395-14  Booraem  v.  Co.,  154  Cal.  99, 
97  P.  65;  Pickford  v.  Hudson,  32  App. 
Cas.  (D.  0.)  480;  Birdsall  v.  Smith,  158 
Mich.  390,  122  N.  W.  626;  Orefice  v. 
Savarese,  61  Misc.  88,  113  N.  Y.  S.  175; 
Scheunert  v.  Albers,  140  Wis.  578,  123 
N.  W.  155. 

396-19     Fancourt  v.  Heaven,  18  Ont 
L.  P.   492,  in  favor  of  plaintiff. 
Erratum, — For    "admissible"    in    orig- 
i'lal  text,  substitute  "inadmissible." 
Evidence   of   debtor   and   creditor   ac- 
count showing  plaintiff's  claim  to  em- 


bezzled money  is  inadmissible  in  ab- 
sence of  evidence  of  knowledge  of  ac- 
count by  defendant.  Singer  Mfg.  Co. 
V.  Bryant,  105  Va.  403,  54  S.  E.  320. 
396-20  Shannon  v.  Simms,  146  Ala. 
673,  40  S.  574,  though  affidavit  on  which 
warrant  issued  void. 
Notwithstanding  acquittal,  plaintiff 'a 
guilt  may  be  shown.  Mack  v.  Sharp, 
138  Midi.  448,  101  N.  W.  631. 
Reversed  judgment  of  conviction,  con- 
clusive of  existence  of  probable  cause. 
Casey  v.  Dorr,  94  Ark.  433,  127  S.  W. 
708;  Smith  v.  Thomas,  149  N.  C.  100, 
62  S.  E,  772  (judgment  based  on  con- 
f  ession) ;  Topolewski  v.  Co.,  143  Wis. 
52,  126  N.  W.  554  (in  absence  of  col- 
lateral fraud). 

396-21  Indictment,  but  prima  facie 
evidence.  Casey  v.  Dorr,  94  Ark.  433, 
127  S.  W.  708. 

397-22  See  Conner  v.  Wetmore,  110 
App.  Div.  440,  96  N.  Y.  S.  999;  Malich 
V.  Josephson,  50  Misc.  315,  98  N.  Y.  S. 
671;  Merrell  V.  Dudley,  139  N.  C.  57, 
51  S.  E.  777. 

397-24  Johnson  v.  Co.,  157  Cal.  333i 
107  P.  611;  Ching  Lum  v.  Lam  Man 
Beu,  19  Haw.  363;  Johnston  v.  Linder 
(la.),  143  N",  W.  410;  Gatz  v.  Harris, 
134  Kv.  550,  121  S.  W.  462;  Stephens 
V.  Gravit,  136  Ky.  479,  124  S.  W.  414 
(contra  as  to  advice  of  magistrate  un- 
less he  was  learned  in  law) ;  Smith 
V.  Tolan,  158  Mich.  89,  122  N.  W.  513; 
Bartlett  r.  Jenkins,  150  Mich.  682,  114 
N.  W.  679  (defendant  may  be  asked 
whether  he  paid  counsel  and  as  to  time 
and  amount  of  judgment) ;  Stephens  v. 
Conlev,  48  Mont.  352,  138  P.  189;  Saun- 
ders V.  Baldwin,  112  Va.  431,  7J  S.  E. 
620. 

Reason  given  by  state's  attorney  for 
arresting  plaintiff  instead  of  his  ser- 
vant, inadmissible.  Mertens  V.  Muel- 
ler, 119  Md.  525,  87  A.  501. 
397-25  Pickford  V.  Hudson,  32  App. 
C^.  (D.  C.)  480. 

397-26  Goode  v.  Eslow,  151  Mich. 
48,   114   N.  W.  859. 

Attorney  not  unbiased. — Smith  v. 
Fields,  139  Ky.  60,  129  S.  V/.  325. 
397-27  Hardin  v.  Hight,  106  Ark. 
190,  153  S.  W.  99  (whether  full  state- 
ment made,  a  question  for  jury) ;  Van 
Meter  v.  Bass,  40  Colo.  78,  90  P.  637; 
Baker  v.  Langley,  3  Ga.  App.  751,  60 
S.  E.  371;  Drake  v.  Vickery,  81  Kan. 
519,  106  P.  290  (including  all  facts 
which  could  have  been  known  by  dili- 
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gent  effort);  Oatz  v.  Harris,  135  Ky. 
550,  121  S.  W.  462;  De  Boer  v.  Adams, 
159  Mich.  5G0,  124  N.  W.  540  (question 
of  fact);  Fleckinger  v.  Ta£Fee,  149 
Mich.  678,  113  N.  W.  311;  Gurden  v. 
Stevens,  146  Mich.  489,  109  N.  W.  856; 
Mundal  t\  E.  Co.,  92  Minn.  26,  99 
N.  W.  273,  100  N".  W.  363;  Martin  r. 
Corscaflden,  34  Mont.  308,  86  P.  33; 
Schroeder  v.  Blum,  74  Neb.  60,  103  N". 
W.  1073;  Putnam  v.  Stalker,  50  Or. 
210,  91  P.  363;  McDonald  c.  Schroeder, 
28  Pa.  Super.  128;  Topolewski  v.  Co., 
143  Wis.  52,  126  N.  W.  554;  Haas  v. 
Powers,  130  Wis.  406,  110  N.  W.  205. 
Question  for  jury  whether  full  and  fair 
statement  made  and  whether  attorney 
unequivocally  advised  prosecution.  Ab- 
ingdon Mills  V.  Grogan,  167  Ala.  146, 
52  S.  596. 

397-28  Self  serving  declarations  to 
counsel  not  relevant  to  issue  of  prob- 
able cause.     Singer  Mfg.  Co.  v.  Bryant, 

105  Va.  403,  54  S.  E.  320. 

398-29     Mills  V.  R.  Co.,  113  N.  Y.  S. 
641.      Comp.    Stewart    v.    Mulligan,    11 
Ga.   App.   660,  75  S.   E.  991. 
398-30    Charging    money    embezzled 
against  accused  as  a  debt  does  not  neg- 
ative    existence     of     probable     cause. 
Moneyweight  S.  Co.  v.  McCormick,  109 
Md.  170.  72  A.  537. 
Want  of  probable  cause  cannot  be  in- 
ferred from  malice.     Callahan  v.  Kelio, 
170  Mo.  App.  338,  156  S.  W.  716. 
398-31  Thurkettle  v.  Frost,  137  Mich. 
115,    100   N.   W.    283;    Shea    r.    Co.,   97 
Minn.  41,  105  N.  W.  552;   Carp  v.  Ins. 
Co..  203  Mo.  295.  101  S.  W.  78. 
399-33     Gulsbv    i\    R.    Co.,    167    Ala. 
122.    52    S.    392;    Blazek    v.    McCartin, 

106  Minn.  461,  119  N.  W.  215  (ac- 
quittal, prima  facie  evidence  of  want 
of  cause);  Weisner  v.  Hansen,  81  N.  J. 
L.  601.  SO  A.  455. 

Finding  of  magistrate  there  was  no 
probable  cause,  admissible.  Jacobson 
r.  Doll.  82  Neb.  93.  117  N.  W.  12t, 
dixt.  Obernalte  r.  Johnson.  36  Neb.  772. 
55  N.  W.  220  (finding  of  .iury  inadmis- 
sible). 

399-35  Rogers  r.  Van  Eps.  143  Wis. 
396.  127  N.  W.  1000.  Comp.  Nickelson 
r.  Co..  39  Wash.  500,  81  P.  1059. 
Discharge  of  plaintiff  in  criminal  prose- 
cution without  hearing,  not  relevant. 
Smith  r.  Clark,  37  Utah  116,  106  P. 
653,  Discharge  after  hearing,  prima 
facie  evidence  against  probable  cause. 
Lindsay  r.  Touch.  22  Okla.  4,  OS  P.  973. 
Acquittal   of   plaintiff,    not   conclusive 


as  to  falsitv  of  charge.  Monevweight 
S.  Co.  V.  McCormick,  109  Md. 'l70,  72 
A.  537.  Does  not  tend  to  show  lack 
of  cause.  Hanowitz  v.  R.  Co.,  122  Minn. 
241,  142  N.  W.  196;  Harris  r.  R.  Co., 
172  M.o  App.  261,  1.57  S.  W.  893;  Lind- 
say f.  Couch.  22  Okla.  4,  98  P.  973; 
Furnish  r.  Wallace  (Tex,  Civ.),  157  S. 
W.  958  (loss  of  civil  suit). 
400-37  Abingdon  Mills  r.  Grogan, 
167  Ala.  146,  52  S.  596;  Cramer  f.  Bar- 
mon,  136  Mo.  App.  673.  118  S.  W.  1179; 
Linitzky  v.  Gorman.  146  N.  Y.  S.  313; 
Orefice  r.  Savarese,  61  Misc.  88.  113  N. 
Y.  S.  175;  Thienes  r.  Francis  (Or.),  138 
P.  490;  Baker  r.  Moore,  29  Pa.  Super. 
301 ;  Casalduc  v.  Ins.  Co.^  1  P.  R.  Fed. 
1S9.  See  Mertens  v.  Mueller,  119  Md. 
525,  87  A.  501. 

Malice  inferred  from  reckless  charge. 
Smith  V.  League,  121  App.  Div.  600, 
106  N.  Y.  S.  251.  From  failure  to 
make  reasonable  inquiries.  Linitzkv  r. 
Gorman.  146  N.  Y.  S.  313.  Not"  re- 
quired to  draw  inference.  Linitzky  f. 
Gorman,  supra. 

400-38  Greenlee  r.  Ealy,  145  la.  394, 
124  N.  W.  166;  International  H.  Co. 
r.  Co.,  146  la.  172.  122  N.  W.  951; 
Pierce  r.  Doolittle.  130  la.  333,  lor>  N. 
W.  751;  Thomas  r.  Henderson,  125  La. 
292.  51  S.  202;  Monevweight  S.  Co.  r. 
McCormick,  109  Md.  170.  72  A.  .537; 
McDonald  i\  Schroeder.  214  Pa.  411.  63 
A.  1024;  M.  K.  &  T.  R.  Co.  r.  Grose- 
close  (Tex.  Civ.).  134  .^.  W.  736. 
Inferred  from  want  of  probable  cause. 
Jones  r.  R.  Co.,  29  Kv.  L.  R.  945,  96 
S.  W.  793. 

401-40  Six  v.  Sikking.  158  111.  App. 
230;  Stanford  r.  Co..  143  N.  C.  419, 
55  S.  E.  815. 

401-41  Wvatt  r.  Burdctte,  43  Colo. 
20S,  95  P.  336;  McElrov  v.  Co.,  2.54 
111.  290.  98  N.  E.  527;  White  r.  Co., 
144  la.  92,  121  N.  W.  1104;  Nelson  v. 
Co..  117  ^rinn.  298,  135  N.  W.  808; 
Callahan  r.  Kelso.  170  Mo.  App.  338, 
156  S.  W.  716;  Martin  r.  Corscadden, 
34  MoTit.  308.  86  P.  33;  Linitzkv  r. 
Gorman,  146  N.  Y.  S.  313;  Smith  r. 
League.  121  App.  Div.  600.  lOfi  N.  Y.  S. 
251;  Merrell  r.  Dudlev.  139  N.  C.  57, 
51  S.  E.  777;  McTall  r.  Alexander.  84 
S.  C.  1S7.  65  S.  E.  1021;  Evans  r.  R. 
Co..  10.1  Yn.  72.  '?.  S.  E.  3. 
But  is  not  a  necessary  inference.  Bir- 
mingham R..  etc.  Co.  V.  Ellis,  5  Ala. 
.^pp.  525.  58  S.  796. 
Want  of  probable  cause  alone  does  not 
show  malice.     Farjucrs'  Assn.  r.  Stew- 
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art,  167  Ind.  544,  79  N.  E.  490;  Ton  v. 
Stetson,  43  Wash.  471,  86  P.  668.  See 
Van  Meter  v.  Bass,  40  Colo.  78,  90 
P.  637. 

401-42  Casey  v.  Dorr,  94  Ark.  433, 
127  S.  W.  708;  W.yatt  v.  Burdette,  43 
Colo.  208,  95  P.  336;  Holliday  v.  Cole- 
man, 12  Ga.  App.  779,  78  S.  E.  482; 
Pierce  v.  Doolittle,  130  la.  333,  106  N. 
W.  751;  Vorhes  t\  Bueliwald,  137  la. 
721,  112  N.  W.  1105;  Mascot  v.  B.  Co., 
216  Mass.  193,  103  N.  E.  293;  Davis  t\ 
McMillan,  142  Mich.  391,  105  N.  W. 
862;  Bosch  v.  Miller,  136  Mo.  App.  482, 
118  S.  W.  506;  Humphries  v.  Edwards, 
163  N.  C.  154,  80  S.  E.  165;  Heide  f. 
E.  Co.,  40  Pa.  Super.  590.  See  Shat- 
tuck  V.  Simonds,  191  Mass.  506,  78  N. 
E.   122. 

402-43  Miller  v.  Lai,  77  N.  J.  L. 
135,  71  A.  63. 

402-44  Miller  v.  Eunkle,  137  la.  155, 
114  N.  W.  611;  Moneyweight  S.  Co.  v. 
McCormick,  109  Md.  170,  72  A.  537. 
402-45  Shadden  v.  Butler  (la.),  144 
N.  W.  329;  Wagner  v.  Hatcher,  137  Ky. 
406,  125  S.  W.  1063;  Lindsay  v.  Bates, 
223  Mo.  294,  122  S.  W.  682;  Martin  v. 
Corscadden,  34  Mont.  308,  86  P.  •33. 
Complainant's  declarations  to  magis- 
trate in  taking  out  warrant  and  caus- 
ing arrest,  admissible  as  part  of  res 
gestae  (Stanford  v.  Co.,  143  N.  C.  419, 
55  S.  E.  815.  See  Fetzer  v.  Burlew, 
114  App.  Div.  650,  99  N.  Y.  S.  1100); 
but  not  statement  to  magistrate  imme- 
diately before  ease  called  he  desired 
prosecution  dismissed.  Rutherford  v. 
Dyer,  146  Ala.  665,  40  S.  974. 
403-48  Adler  p.  Lesser,  110  N.  Y. 
S.  196. 

403-49  Cragin  r.  De  Pape,  159  Fed. 
691,  86  C.  C.  A.  559;  Wyatt  r.  Bur- 
dette, 43  Colo.  208,  95  P.  336;  McClain 
V.  Adams,  143  111.  App.  77;  Sasse  v. 
Rogers,  40  Ind.  App.  197,  81  N.  E.  590; 
Farmer  v.  Norton,  129  la.  88,  105  N.  W. 
371;  Sehon  v.  Whitt,  29  Ky.  L.  R.  691, 
92  S.  W.  280;  Gates  v.  Co.,  122  La. 
437,  47  S.  761;  Thurkettle  v.  Frost, 
137  Mich.  115,  100  N.  W.  283;  Putnam 
V.  Stalker,  50  Or.  210,  91  P.  363;  Baker 
V.  Moore,  29  Pa.  Super.  301. 
Advice  of  counsel  no  protection  for  one 
who  acts  maliciously,  where  acts  proved 
consistent  with  innocence  of  accused. 
Gurden  v.  Stevens,  146  Mich.  489,  109 
N.  W.  856. 

403-51  Abingdon  Mills  v.  Grogan, 
175  Ala.  247,  57  S.  42;  Cascarella  v. 
Co.,  151  Mich.  15,  114  N.  W.  857;  Mis- 


souri, etc.  R.  Co.  V.  Groseelose,  50  Tex. 
Civ.  525,  110  S.  W.  477;  Evans  v.  R. 
Co.,  105  Va.  72,  53  S.  E.  3  (defendant 
must  show  he  was  guided  by  counsel). 
403-52  W^hite  v.  Co.,  144  la.  92,  121 
N.  W.  1104;  Evans  v.  R.  Co.,  105  Va. 
72,  53  S.  E.  3;  Hippler  v.  Quandt,  145 
Wis.  221,  129  N.  W.  1099. 

404-53  Wyatt  v.  Burdette,  43  Colo. 
208,  95  P.  336;  White  v.  Co.,  144  la. 
92,  121  N.  W.  1104;  Moneyweight  S. 
Co.  V.  McCormick,  109  Md.  "170,  72  A. 
537. 

404-55  Hammar  v.  Atkins,  124  La. 
897,  50  S.  787;  Baldwin  v.  Co.,  109 
Minn.  38,  122  N.  W.  460. 
404-56  Florida,  etc.  R.  Co.  v.  Groves, 
55  Fla.  436,  46  S.  294. 
404-57  Cook  i'.  Proskey,  138  Fed. 
273,  70  C.  C.  A.  563;  Cook  v.  Bartlett, 
115  App.  Div.  829,  100  N.  Y.  S.  1032. 
But  see  Fetzer  v.  Burlew,  114  App.  Div. 
mo,  99  N.  Y.  S.  1100.  Comp.  Gurden 
r.  Stevens,  146  Mich.  489,  109  N.  W. 
856. 

405-58     Casey  v.  Dorr,   94  Ark.  433, 
127    S.    W.    708;    Waring   v.   Hudspeth, 
75  Wash.   534,   135  P.   222. 
405-61     See      Mertens      v.      Mueller 
(Md.),  89  A.  613. 

405-62  White  v.  Co.,  144  la.  92,  121 
N.  W.  1104;  Moneyweight  S.  Co.  V. 
McCormick,  109  Md.  170,  72  A.  537 
(agent  may  show  extent  and  nature  of 
claim  against  defendant  and  how  lat- 
ter regarded  use  made  of  the  money). 
Evidence  for  the  plaintiff  tending  to 
prove  that  the  prosecution  against  her 
was  instituted  for  the  purpose  of  col- 
lecting an  alleged  debt,  and  that  prose- 
cution could  have  been  ended  on  the 
payment  of  a  sum  somewhat  in  excess 
of  the  amount  that  was  claimed  to  be 
due  tended  to  prove  that  the  prosecu- 
tion was  malicious,  since  a  prosecution 
with  any  other  motive  than  that  of 
bringing  a  guilty  party  to  justice  is 
malicious  as  a  matter  of  law.  McEl- 
roy  V.  Catholic  Press  Co.,  254  111.  290, 
98  N.  E.  527,  cif.  Krug  v.  Ward,  77 
111.  603. 

Agent's   malice   not    provable    against 
principal.     Little  r.  Rich,  55  Tex.  Civ. 
326,   118   S.   W.   1077. 
406-65     Spilker     v.     Abrahams,     133 
App.  Div.   226,   117  N.  Y.  S.  376. 
Circumstances  provoking  statement  ad- 
missible.     Mertens    v.    Mueller    (Md.), 
89  A.  613. 
And  to  show  defendant's  co-operation 
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in  prosecution.  Mertens  r.  Mueller 
(Md.),  «!J  A.  613. 

Offer  by  defendant  to  pay  money  if 
building  in  question  burned,  irrelevant. 
Lindsay  v.  Bates,  223  Mo.  294,  122  S. 
W.  682. 

408     Presumed  prosecution  abandoned, 

comiilaint  fatally  defective.  Pcake  f. 
State  Bk.,  120  Minn.  455,  139  N.  W. 
S13. 

408-78  Dahlberg  v.  Grace,  178  111. 
A  pp.  97;  Keithley  v.  Stevens,  142  111. 
App.  406.  Contra,  Cobbey  v.  Co.,  77 
Neb.  626,  113  N.  W.  224,  only  prima 
facie  evidence. 

408-79  McElroy  r.  Press  Co.,  165 
III.  App.  290;  Duerr  v.  Co.,  132  Ky.  228, 
116  S.  W.  325  (unless  prosecution  and 
conviction  procured  by  fraud,  corrup- 
tion or  perjured  testimony;  such  de- 
fense not  open  when  plea  of  guilty 
made);  Hegan  M.  Co.  v.  Alford  (Ky.), 
114  S.  W.  290;  Schnider  r.  Montross, 
158  Mich.  263,  122  N.  W.  534.  Contra, 
Skeffington  i\  Eylward,  97  Minn.  244, 
105  N.  W.  638;  Francisco  V.  Schmeelk, 
156  App.  Div.  335,  141  N.  Y.  S.  402. 
408-80  Schnider  v.  Montross,  158 
Mich.  263,  122  N.  W.  534;  Skeffington 
r.  Eylward,  97  Minn.  244,  105  N.  W. 
638;  McDonald  v.  Schroeder,  214  Pa. 
411,  63  A.  1024. 

409-81  Miller  r.  Euukle,  137  la.  155, 
114  N.  W.  611. 

Acquittal  does  not  raise  presumption 
of  lack  of  probable  cause.  Hauowitz 
V.  R.  Co.,  122  Minn.  241,  142  N.  W. 
196;  Morgan  v.  Stewart,  144  N.  C.  424, 
57  S.  E.  149. 

Plaintiff's  discharge  not  presumptive 
evidence  of  want  of  piobablc  cause. 
Trine  v.  Mach.  Co..  176  Mich.  300,  142 
N.  W.  377;  Ilanowitz  v.  R.  Co.,  122 
Minn.  241,  142  N.  W.  196. 
409-83  Johnson  v.  Co.,  157  Cal.  333, 
107  P.  611;  Lindsay  v.  West,  6  Ga. 
App.  284,  64  'S.  E.  1005;  Jones  r.  R. 
Co.,  29  Ky.  L.  R.  945,  96  S.  W.  793; 
Putnam  r.  Stalker,  50  Or.  210,  01  P 
363;  McKenzie  i\  Canning  (Utah).  131 
P.  1172  (converse);  Waring  r.  Huds- 
peth, 75  Wash.  534,  135  P.  222  (con- 
verse). See  Stanford  v.  Co.,  143  N.  C. 
419,   55   S.   E.   815. 

409-84  Contra,  Perkins  v.  Spaulding, 
182  Mass.  218,  65  X.  E.  72,  but  a  cir- 
cumstance. See  Stanford  v.  Co.,  143 
N.  C.  419,  55  S.  E.  815. 
410-86  Equitable  L.  A.  Soc.  r.  Lester 
(Tex.  Civ.),  no  S.  W.  499. 
411-88     Contra  if  dismissal  result  of 


death  of  prosecuting  witness.  Gates  t'. 
Co.,  122  La.  437,  47  S.  761.  Unex- 
plained possession  of  recently  stolen 
property  justifies  inference  of  criminal 
connection  in  acquiring  it,  notwith- 
standing acquittal  on  charge  of  lar- 
ceny. Mills  V.  R.  Co.,  113  N.  Y.  S. 
641. 

411-89  White  v.  Co.,  156  la.  210,  136 
N.  W.  121;  Nelson  v.  Co.,  117  Minn. 
298,  135  N.  W.  808.  See  Smith  t;. 
League,  121  App.  Div.  600,  106  N.  Y. 
S.  251. 

No  presumption  of  malice — it  may  be 
inferred.  Redgate  v.  So.  Pac.  Co.  (Cal. 
App.),  141  P.  1191. 

411-90  Emerson  v.  Co.,  159  Ala.  350, 
49  S.  69;  Chapman  v.  Nash.,  89  Md. 
608,  89  A.  117;  Orefice  v.  Savarese,  61 
Misc.  88,  113  N.  Y.  S.  175;  Casalduc 
f.  Ins.  Co.,  1  P.  R.  Fed.  189;  Farrell 
V.  Phillips,  140  Wis.  611,  123  N.  W.  117. 
411-91  Willinsky  v.  Anderson,  19 
Ont.  L.  R.  437. 

412-93  Hetu  v.  Assn.,  40  Can.  Sup. 
128;  Hawkins  v.  Collins,  5  Ala.  App. 
522,  59  S.  694;  Booraem  v.  Co..  154  Cal. 
99,  97  P.  65;  Wvatt  r.  Burdette,  43 
Colo.  208,  95  P.  336;  Florida,  etc.  R:  Co. 
v.  Groves,  55  Fla.  436,  46  S.  294  (want 
of  probable  cause  and  malice  must  be 
proved);  Kalaukoa  i'.  Henry,  11  Haw. 
430;  Levinson  v.  Thomas,  174  111.  App. 
68;  McElroy  v.  Co.,  254  111.  290,  98 
N.  E.  527;  Sasse  r.  Rogers,  40  Ind. 
App.  197,  81  N.  E.  590;  Shadden  «. 
Butler  (la.),  144  N.  W.  329;  Stephens 
V.  Gravit,  136  Ky.  479,  124  S.  W.  414; 
Carnes  r.  Atkins,  123  La.  26,  48  S.  572; 
Chapman  r,  Nash.,  121  Md.  608,  89  A. 
117;  Mascot  r.  R.  Co.,  216  Mass.  193, 
103  N.  E.  293;  Davis  v.  McMillan,  142 
Mich.  391,  105  N.  W.  862;  March  v. 
Vandiver  (Mo.  App.),  168  S.  W.  824; 
Harris  r.  R.  Co.,  172  Mo.  App.  261, 
157  S.  W.  893;  Stephens  r.  Conlev,  48 
Mont.  352,  138  P.  189;  Condron  r.  Carr, 
156  App.  Div.  658.  141  N.  Y.  S.  721; 
Nelson  v.  Co.,  117  Minn.  29S.  135  N.  W. 
80S;  Cox  V.  Lauritsen  (Minn.),  147  N. 
W.  1093;  Ilanowitz  v.  R.  Co.,  122  Minn 
241,  112  N.  W.  196;  Haves  v.  Hovt.  123 
N.  Y.  S.  357;  Staton  v.  Mason,  119  App. 
Div.  437,  104  N.  Y.  S.  155;  Orefice  v. 
Savarese,  61  Misc.  88,  113  N.  Y.  S.  175; 
Stanford  r.  Co.,  143  N.  C.  419,  55  S.  E. 
815;  Gaithcr  v.  Carpenter,  143  N.  C. 
240,  55  S.  E.  625;  R.  Co.  v.  Co.,  143 
N.  C.  54,  55  S.  E.  422,  138  N.  C.  174, 
50  S.  P:.  571;  Brown  r.  Waite,  38  Pa. 
Super.  216;   Casalduc   v.  Ins.  Co.,  1  P. 
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E.  Fed.  189;  Hale  v.  Barnes  (Tex.  Civ.), 
155  S.  W.  358;  McKenzie  V.  Canning 
(Utah),  131  P.  1172;  Simmons  v.  Gard- 
ner, 46  Wash.  282,  89  P.  887;  Farrell 
V.  Phillips,  140  Wis.  611,  123  N.  W. 
117. 

See  McClarty  v.  Bickel,  155  Ky.  254, 
159  S.  W.  783;  Healey  v.  Aspinwall, 
195  Mass.  453,  81  N.  E.  256;  Crow  v. 
Sims  (Ohio),  102  N.  E.  741;  Nickelson 
V.  Co.,  39  Wash.  569,  81  P.  1059. 
"Where  the  facts  are  undisputed,  the 
court  must  decide  as  a  matter  of  law 
from  such  facts  whether  the  defendant 
had  or  had  not  probable  cause.  Lyttou 
f.  Baird,  95  Ind.  349;  Pennsylvania 
County  V.  Weddle,  100  Ind.  138;>aylor 
V.  Baltimore,  etc.  E.  Co.,  18  Ind.  App. 
692,  48  N.  E.  1044."  Henderson  v. 
McGruder,  49  Ind.  App.  682,  98  N.  E. 
137.  And  see  Brown  v.  Selfridge,  34 
App.  Cas.  (D.  C.)  242. 
412-93  Jones  v.  E.  Co.,  29  Ky.  L.  E. 
945,  96  S.  W.  793;  Gaither  v.  Carpen- 
ter, 143.  N.  C.  240,  55  S.  E.  625;  Moore 
V.  Bk.,  140  N.  C.  293,  52  S.  E.  944. 
413-96  Heide  v.  E  Co,  40  Pa.  Super. 
590.  Contra,  Davis  v.  McMillan,  142 
Mich.  391,  105  N.  W.  862. 
But  see  Waring  v.  Hudspeth,  75  Wash. 
534,   135   P.   222. 

Reversed  judgment  setting  aside  ver- 
dict of  acquittal  because,  as  a.  matter 
of  law,  the  facts  showed  guilt,  while 
evidentiary,  is  not  conclusive  of  exist- 
ence of  probable  cause.  Piatt  t'.  Bon- 
sall,  136  App.  Div.  397,  120  N.  Y.  S. 
983,  declining  to  follow  Crescent  City 
Co.  r.  Union,  120  U.  S.  141.  See  Burt 
v.  Smith,  181  N.  Y.  1,  73  N".  E.  495; 
Schultz  V.  Cemetery,  190  N.  Y.  276, 
83  N.  E.  41. 

414-97  Hawkins  v.  Collins,  5  Ala. 
App.  522,  .59  S.  694;  Piekford  v.  Hudson, 
32  App.  Cas.  (D.  C.)  480;  Levinson  v. 
Thomas,  174  111.  App.  68;  Shadden  v. 
Butler  (la.),  144  N.  W.  329;  Stephens 
r.  Gravit,  136  Ky.  479,  124  S.  W.  414; 
Chapman  v.  Nash.,  89  Md.  608,  89  K. 
117;  Moscot  ?\  E.  Co.,  216  Mass.  193, 
103  N.  E.  293;  Cox  v.  Lauritsen 
(Minn.),  147  N.  W.  1093;  March  v. 
Vandiver  (Mo.  App.),  168  S.  W.  824; 
Harris  f.  E.  Co.,  172  Mo.  App.  261,  157 
S.  W.  893;  Stephens  V.  Conley,  48  Mont. 
352,  138  P.  189;  S.  V.  Coats  (N.  M.), 
137  P.  597;  Schultz  v.  Cemetery,  190 
N.  Y.  276,  83  N.  E.  41;  Linitzky  v.  Gor- 
man, 146  N.  Y.  S.  313;  Galley  v.  Bren- 
nan,  156  App.  Div.  443,  141  N.  Y.  S. 
991;   Orefice  v.   Savarese,  61   Misc.  88, 


113  N.  Y.  S.  175;  Hayes  v.  Hoyt,  123 
N.  Y.  S.  359;  Maher  v.  Potter,  112 
N.  Y.  S.  102;  Berkowich  V.  Kommel, 
107  N.  Y.  S.  119;  Casalduc  v.  Ins.  Co., 
1  P.  E.  Fed.  189;  Hale  v.  Barnes  (Tex. 
Civ.),  155  S.  W.  358;  So.  E.  Co.  r. 
Mosby,  1J2  Va.  169,  70  S.  E.  517;  An- 
derson V.  L.  Co.,  71  Wash.  155,  127  P. 
1108. 

See   McClarty  v.   Bickel,    155   Ky.    254, 
1.59    S.   W.   783;    Crow  v.   Sims    (Ohio), 
102  N.  E.   741. 
414-98     Carnes  v.  Atkins,  123  La.  26, 

48  S.  572. 

415-2  Donati  v.  Eighetti,  9  Cal.  App. 
45,  97  P.  1128;  Chapman  v.  Nash.,  121 
Md.  608,  89  A.  117j  Moscot  v.  E.  Co., 
216  Mass.  193,  103  N.  E.  293;  Bartlett 
V.  Jenkins,  150  Mich.  682,  114  N.  W. 
679;  Harris  i\  E.  Co.,  172  Mo.  App.  261, 
157  S.  W.  893;  Berkowich  v.  Kommel, 
107  N.  Y.  S.  119;  Halberstadt  v.  Ins. 
Co.,  125  App.  Div.  830,  110  N.  Y.  S. 
188  (dismissal  because  accused  became 
fugitive  from  justice  for  period  render- 
ing prosecution  impossible,  not  suffici- 
ent) ;  Orefice  v.  Savarese,  61  Misc.  88, 
113  N.  Y.  S.  175;  Hoskins  v.  Co.,  219 
Pa.  373,  68  A.  843;  Evans  v.  Co.,  105 
Va.  72,  53  S.  E.  3;  Anderson  v.  L.  Co., 
71  Wash.  161,  127  P.  1108;  Farrell  v 
Phillips,  140  Wis.  611,  123  N.  W.  117. 
See  Crews  v.  Mayo,  165  Cal.  493,  132  P. 
1032. 

Mode  of  termination  may  be  either  by 
acquittal,  dismissal  or  refusal  of  prose- 
cutor tO'  proceed;  but  termination 
brought  about  by  fraud  of  accused,  or 
compromise  with  accuser  or  any  act  or 
procurement  on  his  part  is  not  sufficient. 
Halberstadt  v.  Ins.  Co.,  125  App.  Div. 
830,  110  N.  Y.  S.  188. 
415-4     Emerson  v.  Co.,  159  Ala.  350, 

49  S.  69  (statements  made  by  defend- 
ant's superintendent  to  attorney  prior 
to  arrest) ;  Eutherford  v.  Dyer,  146  Ala. 
665,  40  S.  974;  Davis  t\  McMillan,  142 
Mich.  391,  105  N.  W.  862;  Stephens  v. 
Conley,  48  Mont.  352,  138  P.  189;  Moore 
V.  Bk.,  140  N.  C.  293,  52  S.  E.  944. 
Under  general  issue,  defendant  may 
prove  that  he  did  not  instigate  prose- 
cution or  that  prosecution  has  not  yet 
terminated.  Stephens  v.  Conley,  48 
Mont.  352,  138  P.  189. 

415-5     Stephens   v.  Conley,   48   Mont. 
352,  138  P.  189;   Hackler  V.  Miller,   79 
Neb.  209,  114  N.  W.  274. 
416-7     Shannon    r.    Simms,    146    Ala. 
673,  40  S.  574;  Penney  v.  Johnston,  142 
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111.  App.  634  (such  disclosure  as  would 
have  been  inacle  by  reasonable  and  pru- 
dent person);  Stephens  v.  Conlov,  48 
Mont.  352,  13S  P.  1S9;  Schroeder  v. 
Blum,  74  Neb.  60,  103  N.  W.  1073. 
418-20  Grimes  v.  Greenblatt,  47 
Colo.  495,  107  P.  1111;  Holtman  v.  Bul- 
lock, 154  Ky.  634,  157  S.  W.  933  (rec- 
ord different  from  that  in  petition  ex- 
cluded). See  vol.  7,  p.  S52,  n.  89,  and 
supplement  thereto. 

418-21  Carp  v.  Ins.  Co.,  203  Mo.  295, 
101  S.  W.  78;  McCoy  v.  Kalbach,  242 
Pa.  123,  88  A.  879. 

Bill  of  exceptions  and  opinion  of  su- 
preme court  reversing  judgment,  inad- 
missible. McElroy  v.  Press  Co.,  165 
111.  App.  290. 

Eecord  in  civil  suit  admissible  in  favor 
of  defendant.  Smith  v.  Clark,  37  Utah 
116,  106  P.  653. 

Finding  in  original  action  nothing  was 
due  plaintiff  supports  inference  of  want 
of  probable  cause  and  that  plaintiff 
was  moved  by  malice.  Peters  r. 
Snavelv  A.,  144  la.  147,  120  N.  W.  1048. 
419-25  Thompkins  v.  E.  Co.,  211 
Fed.  391  (C.  C.  A.);  Brown  v.  Alexan- 
der, 7  Ala.  App.  452,  60  S.  975;  Ruth- 
erford V.  Dver,  146  Ala.  665,  40  S.  974; 
Smith  V.  Koziolek,  51  Pa.  Super.  211. 
419-26  Thompkins  f.  R.  Co.,  211 
Fed.  391  (C.  C.  A.);  Brown  r.  Alexan- 
der, 7  Ala.  App,  452,  60  S.  975;  Ruth- 
erford r.  Dyer,  supra. 
419-27  Brown  v.  Alexander,  7  Ala. 
App.  452,  60  S.  975. 
419-28  Unsigned  by  magistrate,  in- 
admissible. Orissom  v.  Lawler  (Ala. 
App.).  65  S.  705. 

420-34  Motives  of  judge  in  dismis- 
sing action  inailmissible.  Stewart  Dry 
G-oods  Co.  V.  Arnold,  158  Ky.  241,  164 
S.   W.   785. 

421-37  Brown  i\  Alexander,  7  Ala. 
App.  452,  60  S.  975;  Lamprev  v.  Hood, 
73  N.  IT.  384,  62  A.  3S0. 
Also  grand  jury  docket.  —  Abingdon 
Mills  r.  Grogan,  167  Ala.  116.  52  S. 
596. 

Transcript  of  justice's  proceedings  is 
competent,  where  it  shows  prosecution 
dismissed  by  state,  though  it  does  not 
show  charge  judicially  investigated  and 
prosecution  ended.  Rutherford  v. 
Dyer,  146  Ala.  665,  40  S.  974. 
Actual  possession  of  dwelling  injured 
suflicient;  right  of  possession  cannot 
be  questioned.  Perrv  r.  S.,  149  Ala. 
40.  43  S.  IS. 
421-38     Martin     r.     Corscadden,     34 


Mont.  308,  86  P.  33  (recital  in  docket 
there  were  no  grounds  for  complaint 
and  judgment  entered  for  costs,  inad- 
missible); Combert  r.  R.  Co.,  195  N. 
Y.  273,  88  X.  E.  382. 
Grand  jury  docket  showing  termination 
of  investigation  without  indictment  of 
plaintiff,      admissible.  Shannon      r. 

Simms,  146  Ala.  673,  40  S.  574. 
421-39  Thompkins  r.  R.  Co.,  211 
Fed.  391  (C.  C.  A.);  So.  R.  Co.  f.  Bar- 
field,  139  Ga.  460,  77  S.  E.  637. 
422-42  See  Gentzen  v.  H.  Co.,  173 
111.  App.  127;  Carp  v.  Ins.  Co.,  203  Mo. 
295,  101   S.  W.  7S. 

Illegality  of  complaint  or  defects  in 
judgment  in  alleged  malicious  action 
cannot  bo  used  to  defeat  action  for 
damages.  Hackler  r.  Miller,  79  Neb. 
209,  114  N.  W.  274. 

422-48  Certified  copy  of  publication 
containing  rules  of  state  board  of 
health  admissible  to  show  a  particular 
rule,  and  plaintiff's  notice  and  knowl- 
edge of  it.  Pierce  v.  Doolittle,  130 
Iar333,  106  N.  W.  751. 
423-51  Provident  Sav.  Soc.  v.  John- 
son. 30  Ky.  L.  R.  1031,  99  S.  W.  1159. 
Recognizance  of  plaintiff  admissible. 
Smith  V.  Brown,  119  Md.  236,  86  A. 
609. 

423-52  Material  inquiry  whether  an 
agent  of  defendant  acted  as  such  or 
as  officer.  Abingdon  Mills  v.  Grogan, 
175  Ala.  247,  57  S.  42. 
Erratum.  —  The  word  "plaintiff"  in 
text  should  be  read  "defendant." 
424-59  Where  good  faith  of  justice 
is  questioned  in  issuing  warrant  he  may 
testify  in  relation  thereto  though  his 
opinion  of  plaintiff's  guilt  is  thereby 
disclosed.  Gurden  r.  Stevens,  146  Mich. 
4S9,  109  N.  W.  856.  See  Aldrich  r. 
Tele.  Co.,  62  Wash.  173,  113  P.  264. 
425-67  Part  taken  by  president  of 
defendant  in  the  action  mav  be  shown. 
Tutwiler  C.  &  I.  Co.  r.  Tuvin,  158  Ala. 
657.    4S   S.   79. 

426-68  Condition  of  jail  in  which 
jdaintiff  confined  and  sufferings  there, 
shown.  Grimes  17.  Greenblatt,  47  Colo. 
495.  107  P.  1111. 

426-70  Shanon  r.  Simms,  146  Ala. 
673.  40  S.  574;  Stewart  r.  Blair.  171 
Ala.  147,  54  S.  206;  Cramer  r.  Bar- 
mon.  136  Mo.  App.  673.  118  S.  W.  1179. 
Size  of  plaintiff's  family  admissible  to 
show  charnctor  and  extent  of  his  men- 
tal suffering.  Fleckintrer  r.  Taffee,  149 
Mich.  67's.  113  N  W.  311. 
Vexation,  not  element  of  damage.  Beck- 


1257 


Vol.  8 


MAPS 


ham    V.   Collins,   54   Tex.    Civ.    241,    117 

S.  W.  431. 

437-72  Grimes  v.  Greenblatt,  47  Colo. 

495,  107  P.  1111;   International  H.   Co. 

V.    Co.,    146    la.    172,    122    N.    W.    951; 

Mertens  V.   Mueller    (Md.),   89   A.   613. 

Contra  as  to  fees  for  prosecuting  action 

for  malicious  prosecution.     Beckham  v. 

Collins,    54    Tex.    Civ.   241,    117   S.    W. 

431. 

Contract  for  fees  may  not  be  proved; 

only  such  sum  as  is  reasonable  can  be 

recovered.      Tutwiler    C.    &    I.    Co.    v. 

Tuvin.  158  Ala.  657,  48  S.  79. 

438-78     Carp  v.  Ins.  Co.,  203  Mo.  295, 

101  S.  W.  78. 

438-79     Inability  to  work  cannot  be 

proved  unless  special  damages  alleged. 

Moneyweight  S.  Co.  v.  MeCormick,  109 

Md.  170,  72  A.  537. 

439-80     Martin     r.     Corscadden,     34 

Mont.  308,  86  P.  33. 

429-81     Contra,   Penney  v.   Johnston, 

142  111.  App.  634,  information  of  other 

alleged    thefts    obtained   by    defendant 

may  also  be  proved. 

429-86     Mertens  t\  Mueller,  119'  Md. 

'525,   87   A.   501;    Carp   v.   Ins.    Co.,   203 

Mo.  295,  101  S.  W.  78;  Singer  Mfg.  Co. 

V.  Brvant,   105  Va.  403,  54   S.  E.   320; 

Mcintosh  V.  Wales  (Wyo.),  134  P.  274. 

But   see  Singer,   etc.   Co.  v.  Dyer,   156 

Kv.  156,  160  S.  W.  917. 

430-87     Carp  v.  Ins.  Co.,  203  Mo.  295. 

101    S.   W.   78;   Faroux  v.   Cornwell,  40 

Tex.  Civ.  529,  90  S.  W.   537. 


MAPS 

432-1  Van  De venter  v.  Lott,  172  Fed. 
574;  City  of  Maysville  v.  Truex,  235 
Mo.  619,  139  S.  W.  390;  Lallv  r.  E. 
Co.,  61  Misc.  199,  113  N.  Y.  S.177. 
Presumed  correct.  Finberg  v.  Gilbert 
(Tex.  Civ.),  124  S.  W.  979. 
May  be  excluded  when  offered  merely 
to  illustrate  situation  in  question 
Brown  v.  R.  Co.,  76  N.  J.  L.  795,  71 
A.  271. 

432-2  Authenticity  presumed  when 
made  pursuant  to  statute  and  by  court  'a 
order.  Farmers'  Co-op.  D.  Co.  v.  Dist, 
16  Ida.  525,  102  P.  481. 
432-3  Eiehards  v.  U.  S.,  175  Fed. 
911,  99  C.  C.  A.  401;  Morcom  v.  Baier- 
skv,  16  Cal.  App.  480,  117  P.  560;  Ful- 
ton L.,  etc.  Co.  V.  S.,  62  Misc.  189,  116 
N.  Y.  S.  1000;  Finberg  v.  Gilbert  (Tex. 
Civ.),  124  S.  W.  979;  Sullivan  v.  Solis, 
52  Tex.  Civ.  464,  114  S.  W.  456. 


432-4     Stewart  v.  U.  S.,  211  Fed.  41, 

127  G.  C.  A.  477. 

433-9     Morse  v.  Whitcomb,  54  Or.  412, 

102  P.  788. 

433-10     Competent    to    aid    defective 
descriptions     in     deeds.     Houghton     v. 
Bk.,  157  Cal.  289,   107  P.  113. 
433-11  Finberg    v.    Gilbert    (Tex. 

Civ.),  124  S.  W.  979;  Dickinson  v. 
Smith,  134  Wis.  6,  114  N.  W.  133. 
434-14  Thrasher  v.  Eoyster  (Ala.), 
65  S.  796;  Amee  v.  E.  Co.,  212  Mass. 
421,  99  N.  E.  168;  In  re  Central  E.  Co. 
(N.  J.),  65  A.  905;  Hagaman  v.  Bern- 
hardt, 162  N.  C.  381,  78  S.  E.  209;  Ful- 
wood  V.  Fulwood,  161  N.  C.  601,  77  S. 
E.  763;  Manila  v.  del  Eosario,  5  Phil. 
Isl.  227  (though  taken  from  city 
archives). 

Maker  of  map  may  not  complain  of  its 
introduction  by  other  party;  nor  is  it 
to  be  excluded  because  used  in  futile 
effort  to  effect  a  compromise  of  the 
dispute.  If  such  map  erroneously  ad- 
mitted, error  cured  by  view  of  prem- 
ises by  jury.  Illinois  C.  E.  Co.  v.  Nel- 
son (ky.),  127  S.  W.  520. 
Burden  on  party  offering  map  to  show 
its  correctness;  conclusions  of  witness 
not  sufficient.  Hamilton  v.  Trust,  39 
Mont.  269,  102  P.  335. 
434-15  Murphy  v.  E.  Co.,  135  Ga. 
194,  69  S.  E.  117;  P.  v.  E.  Co.,  239 
111.  42,  87  N.  E.  946. 
Sufficiency  for  court. — Strasser  v.  Sta- 
beck,  112  Minn.  90,  127  N.  W.  384. 
435-17  Birmingham,  etc.  Co.  v.  Long, 
5  Ala.  App.  510,  59  S.  382;  Dudley  v. 
Stansberry,  5  Ala.  App.  491,  59  S.  379; 
Republic  I.  &  S.  Co.  v.  White,  163  Ala, 
187,  50  S.  141;  Foley  v.  P.  Co.,  165  Cal. 
103,  130  P.  1183;  Atlanta,  etc.  E.  Co. 
V.  E.  Co.,  125  Ga.  529,  54  S.  E.  736 
(plat  admissible  when  accompanied  by 
affidavit  by  surveyor  that  it  is  cor- 
rect) ;  Eeinke  r.  Sanitary  Dist.,  260  111. 
380,  103  N.  E.  236;  Watson  v.  Elec. 
Co.  (la.),  144  N.  W.  350;  Britt  v.  E. 
Co.,  148  N.  C.  37,  61  S.  E.  601;  Eeynolds 
V.  S.  (Tex.  C^.),  160  S.  W.  362;  Finberg 
V.  Gilbert  (Tex.  Civ.),  124  S.  W.  979. 
See  Peru  v.  Bartels,  214  111.  515,  73  N. 
E.  755  (plat  inadmissible  where  maker 
testifies  it  is  incorrect) ;  Austin  V. 
Whitcher,  135  la.  733,  110  N.  W.  910; 
Camden  v.  City.  119  App.  Div.  84,  103 
N.  Y.  S.  971;  Seabrook  i;.  Co.,  54  Or. 
172,  102  P.  175;  Nat.  B.  Co.  v.  Block 
(Tex.  Civ.),  164  S.  W.  393. 
Maps  shown  to  be  accurate  admissible 
to     illustrate     testimony     though     not 


1258 


MARRIAGE 


Vol  8 


made    by    persons    who    made    surveys 
upon    the    ground.      Portland    &    S.    K. 
Co.  V.  Ladd,  47  Wash.  88,  91  P.  573. 
Map  made  from  notes  of  another,  which 
witness    did    not    know    to    be    correct, 
inadmissible.      Hays    v.    Ison,    24    Ky. 
L.    R.    ]947,    72   S.   W.    733. 
Statute  giving  party  in  ejectment  right 
to   have    survey    made   and   to    recover 
costs    therefor    does    not    modify    rule 
giving  litigant  right  to  introduce  maps 
of  the  premises  with  testimony  of  sur- 
veys   explanatory    thereof.      Lenoir    v. 
Bk.,  87  Miss.  559,  40  S.  5. 
435-18     In  re  Ring,  104  Me.  544,  72 
A.  548  (though  not  shown  to  have  been 
of  stated  age);  Dickinson  v.  Smith,  134 
Wis.  6,  114  N.  W.  133. 
Map  fifty  years  old  and  produced  from 
property  custody,    competent    to   prove 
boundary.     Cravath  v.  Baylis,  113  App. 
Div.  666,  99  N.  Y.  S.  973. 
Evidence  of  age.— Date  on  map  not  suf- 
ficient evidence  of  age,  without  a  show-- 
ing  as  to  who  placed  it  there.     Bower 
V.  Cohen,  126  Ga.  35,  54  S.  E.  918. 
435-19     Van    Deventer    v.    Lott,    172 
Fed.   574;    Barker   v.   Electric    Co.,   173 
Ala.  28,  55  S.  364. 

436-20  Bower  v.  Cohen,  126  Ga.  35, 
54  S.  E.  918;  Davis  v.  Clinton,  25  Ky. 
L.  R.  2021,  79  S.  W.  259. 
Ancient  map  proves  itself  when  it, 
comes  from  custody  which  court  deems 
proper  and  is  free  from  indication  of 
fraud  or  invalidity.  In  re  Webster, 
106  App.  Div.  360,  94  N.  Y.  S.  1050. 
Maps  found  in  volumes  in  possession 
of  a  historical  society,  purporting  to 
be  of  a  survey  made  over  100  years 
ago  and  referred  to  in  old  deeds,  ad- 
missible as  ancient  documents.  Burns 
f.  U.  S.,  160  Fed.  631,  87  C.  C.  A.  .533. 
436-21  See  Pullman  v.  Houston  (Tex. 
Civ.),  125  S.  W.  69. 
436-22  See  Brown  v.  Metcalf,  215 
Mass.  289,  102  N.  E.  413;  Bd.  of  Trus- 
tees i\  R.  Co.  (N.  J.),  89  A.  773. 
436-23  Tores  r.  S.  (Tex.  Cr.),  166 
S.  W.  523. 

Exhibiting  map  to  witnesses  in  pres- 
ence of  jury  to  lay  fouii<lation  for  its 
introduction,  not  preiudicial.  Richards 
f.  U.  S.,  99  C.  C.  A. '401,  175  Fed.  911. 
437-24  Hisler  v.  S..  52  Fla.  30,  42 
S.  692;  S.  V.  De  Hart.  3S  :\ront.  211, 
99  P.  438;  S.  v.  Smith.  68  N.  J.  L.  609, 
54  A.  411;  Morse  v.  Freeman,  157  N. 
C.  385,  72  S.  E.  1056;  Britt  r.  R.  Co., 
MS  N.  C.  37,  61  S.  E.  601;  Spokane 
V.  Patterson,  46  Wash.  93,  89  P.  402. 


Correctness  should  be  determined  by 
court  before  admitting  it.  West  v.  S., 
53  Fla.  77,  43  S.  445. 
To  illustrate  testimony  and  make  it  in- 
telligible. Person  v.  Roberts,  159  N.  C. 
168,  74  S.  E.  322. 


MABRIAGE 

License  prestimed,  4G7-72;  Time  of  mar- 
riage, 481-13;  Ratification  of  slave  mar- 
riage, 481-15. 

441-1  Darling  r.  Dent,  82  Ark.  76, 
100  S.  W.  747;  Lvnch  r.  Knoop,  118 
La.  611,  43  S.  252;  Duflf  r.  Duff,  156 
Mo.  App.  247,  137  S.  W.  909;  Pooler 
v.  Smith,  73  S.  C.  102,  52  S.  E.  967; 
Ruedas  r.  O 'Shea  (Tex.  Civ.),  127  S. 
W.  891;  Hilton  v.  Snyder,  37  Utah  384, 
108  P.  698.  But  see  Dudlev  v.  R.  Co., 
167  Mo.  App.  '647,  1.50  S.  W.  737.  Comp. 
vol.  4,  p.  579,  n.  16;  vol.  9,  p.  912,  and 
supplement. 

Presumed  legal  as  between  parties  un- 
til contrary  show^n.  Ricard  V.  Ricard, 
143  la.  182,  121  N.  W.  525. 
Establishment  of  common  law  marriage 
requires  stringent  proof.  Xelsou  v. 
Jones,  245  Mo.  579,  151  S.  W.  SO. 
4:4:t.-2  Travers  r.  Rcinhardt,  205  U. 
S.  423.  Comp.  Hearne  v.  S.,  50  Tex. 
Cr.  431,  97  S.  W.  1050,  though  there 
be  no  ceremony,  if  parties  agree  to 
live  as  husband  and  wife  and  do  so  live 
professedly,  proof  of  these  facts  be- 
yond reasonable  doubt  is  sufficient  in 
prosecution  for  bigamv. 
441-3  Tison  v.  S.,  125  Ga.  7,  53  S. 
E.  809. 

4:4^1.-4:  Snowman  v.  Mason,  99  Me. 
490,  59  A.  1019.  See  vol.  3,  p.  782, 
n.  1,  and  supplement  thereto. 
In  criminal  cases  marriage  should  be 
proved  by  person  solemnizing,  by  per- 
sons present  and  who  can  identify  par- 
ties, by  ]iroduction  and  proof  of  record 
and  identity,  or  other  mode  equally  di- 
rect and  clear.  Whittit  V.  Miller,  1 
Haw.  139. 

442-6  In  re  Tliompson,  91  L.  T. 
(Eng.)  680;  Travers  r.  Reinhardt,  205 
U.  S.  423;  In  re  Hartman's  Est.,  157 
Cal.  206.  107  P.  105;  Caldwell  i\  Wil- 
liams (Kv.),  118  S.  W.  932;  Fames  v. 
Woodson.  120  La.  1031.  46  S.  13;  Platt- 
ner  r.  Plattner.  116  Mo.  App.  405,  91 
S.  W.  457;  Forbes  v.  Burgess,  15S  X.  C. 
131.  73  S.  E.  792;  Fender  r.  Segro 
rOkla.),  137  P.  103;  Locust  r.  Caruthers, 
23  Okla.  373,  100  P.  520;  Ollschlager's 
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Est.  f.  Widnier,  55  Or.  145,  105  P.  717; 
In  re  Hines,  10  Pa.  Super.  124;  C.  V. 
Haylow,  17  Pa.  Super.  541;  In  re  Jan- 
ney,  12  Pa.  C.  C.  550;  In  re  Thewlis, 
217  Pa.  307,  66  A.  519;  Llamos  v. 
Nairn,  4  P.  E.  Fed.  75;  Jordan  v.  John- 
son (Tex.  Civ.),  155  S.  W.  1194;  Weath- 
erall  v.  Weatherall,  56  Wash.  344,  105 
P.  822;  Nelson  v.  Carlson,  48  Wash. 
651,  94  P.  477. 

See  Pourier  v.  MeKinzie,  147  Fed.  287; 
Klipfel  V.  Klipfel,  41  Colo.  40,  92  P. 
26;  Pegg  v.  Pegg,  138  la.  572,  115  N. 
W.  1027  (agreement  to  be  husband  and 
wife,  followed  by  cohabitation,  pre- 
sumptively establishes  common-la'W 
marriage) ;  Farley  v.  Lumb.  Co.,  133  La. 
497,  63  S.  122;  In  re  Eichler,  146  N.  Y. 
S.  846;  Cramsey  v.  Sterling,  111  App. 
Div.  568,  97  N.  Y.  S.  1082;  Suter  v. 
Suter,  68  W.  Va.  690,  70  S.  E.  705. 
Persons  deporting  themselves  as  hus- 
band  and  wife  presumed  married.  In 
re  Elliott's  Est.,  165  Cal.  339,  132  P. 
439. 

443-7  Sorensen  v.  Sorensen  (Neb.), 
103  N.  W.  455.  See  Ollschlager 's  Est. 
V.  Widmer,  55  Or.  145,  105  P,  717. 
443-8  Murchison  v.  Green,  128  Ga. 
339,  57  S.  E.  709;  Plattner  v.  Plattner, 
116  Mo.  App.  405,  91  S.  W.  457;  Locust 
V.  Oaruthers,  23  OMa.  373,  100  P.  520. 
444-9  Sparks  v.  Eoss,  74  N.  J.  Eq. 
621,  70  A.  679  (where  legitimacy  in- 
volved, presumption  powerful) ;  Umben- 
bower  v.  Labus,  85  O.  St.  238,  97  N.  E. 
832;  In  re  Sloan's  Est.,  50  Wash.  86,  96 
P.  684. 

No  presumption  in   certain  cases. — ^In 
te  Eossignot's  Will,  112  N.  Y.  S.  353. 
444-10     Thomas  v.  Thomas,  53  Wash. 
297,  101  P.  865. 

444-13  S.  V.  Wilson,  5  Penne.  (Del.) 
77,  62  A.  227. 

445-14  Osborne  v.  McDonald,  159 
Fed.  791;  Smith  v.  Fuller  (la.),  108 
N.  W.  765,  13;8  la.  91,  115  N.  W.  912, 
16  L.  E.  A.  (N.  S)  98;  Moore  v.  Flack, 
77  Neb.  52,  108  N.  W.  143;  Bey  v.  Bey 
(N.  J.),  90  A.  684;  In  re  Gallery's  Est., 
226  Pa.  469,  75  A.  672;  In  re  Green, 
S  Pa.  C.  C.  605;  Muhr's  Est.,  17  Pa. 
Dist.  917;  Weatherall  v.  Weatherall,  63 
Wash.  526,  115  P.  1078. 
Cohabitation  must  be  regular  and  con- 
stant to  raise  presumption  of  marriage. 
Fender  v.  Segro  (Okla.),  137  P.  .103; 
In  re  Patterson's  Est.,  237  Pa.  24,  85 
A.  75. 

Living  together  as  husband  and  wife 
for  years  creates  presumption.     Coach- 


man V.  Sims,  36  Okla.  536,  129  P.  845. 
See  vol.  2,  p.  734,  n.  2,  and  supplement 
thereto. 

445-15  Osborne  v.  McDonald,  159 
Fed.  791. 

446-16  Pegg  V.  Pegg,  138  la.  572, 
115  N.  W.  1027;  Forbes  v.  Burgess,  158 
N.  C.  131,  73  S.  E.  792;  In  re  Patter- 
son's Est.,  237  Pa.  24,  85  A.  75;  Weid- 
enhoft  V.  Primm,  16  Wyo.  340,  94  P. 
453. 

446-17     Shattuck  v.  Shattuck's  Est., 
118   Minn.  60,  136  N.  W.  409. 
447-18     Sparks  v.  Eoss,  72  N.  J.  Eq. 
762,  65  A.  977;  In  re  Stanton,  123  N. 
Y    S    458 

447-19 "  Klipfel  v.  Klipfel,  41  Colo. 
40,  92  P.  26  (circumstances  from  which 
marriage  be  inferred  in  absence  of  con- 
trary evidence) ;  Penney  v.  Co.,  212 
Mo.  309,  111  S.  W.  79;  Bey  v.  Bey 
(N.  J.),  90  A.  684;  Coachman  v.  Sims, 
36  Okla.  536,  129  P.  845;  Weatherall  v, 
Weatherall,  56  Wash.  344,  105  P.  822. 
But  see  Smith  v.  Bk.,  115  Tenn.  12, 
89  S.  W.  392  (where  persons  lived  as 
husband  and  wife  more  than  twenty- 
five  years,  deceased,  if  living,  would 
be  estopped  from  denying  marriage, 
and  in  proceedings  by  woman  to  en- 
force marital  rights,  marriage  pre- 
sumed as  against  administrator) ;  Nel- 
son V.  Carlson,  48  Wash.  651,  94  P. 
477. 

447-20  Colored  Knights  V.  Tucker, 
92  Miss.  501,  46  S.  51. 
448-22  Wallace's  Est.,  40  Pa.  Super. 
595.  See  In  re  Eossignot's  Will,  112 
N.  Y.  S.  353.  Comp.  Smith  v.  Fuller 
(la.),  108  N.  W.  765,  where  evidence 
almost  conclusively  showed  common-law 
marriage,  fact  both  parties  married 
again  without  divorce,  wife  after  ab- 
sence of  husband  over  seven  years,  not 
conclusive  against  common-law  mar- 
riage. See  Smith  v.  Fuller,  138  la.  91, 
115  N.  W.  912,  16  L.  E.  A.  (N.  S.)  98. 
448-24  Klipfel  v.  Klipfel,  41  Colo. 
40,  92  P.  26. 

448-25  If  prior  marriage  shown  it 
is  competent  to  show  both  parties  to 
it  are  alive;  place  in  which  they  have 
since  resided  and  that  no  divorce  ob- 
tained by  either  of  them.  Colored 
Knights  V.  Tucker,  92  Miss.  501,  46  S. 
51. 

448-26     Bowman   v.   Little,    101    Md. 
273,    61    A.    223,    656,     And    see   supp. 
opinion,  61  A.  1084. 
Inconclusive  evidence  of  former  mar- 
riage   does    not    overcome   presumption 
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arising  from  cohabitation  and  reputa- 
tion. In  re  Seibert,  1  Pa.  C.  C.  229. 
450-28  Drawdy  v.  Hesters,  130  Ga. 
161,  60  S.  E.  451;  In  re  Imboden,  111 
Mo.  App.  220,  86  S.  W.  263;  In  re 
Eichler,  146  N.  Y.  S.  846;  Spencer  t'. 
Spencer,  84  Misc.  264,  147  N.  Y.  S. 
ni;  Bell  V.  Clarke,  45  Misc.  272,  92  N. 
Y.  S.  163;  Weidenhoft  v.  Primm,  16 
"Wvo,  340,  94  P.  453.  See  Bey  v.  Bey 
(N.  J.),  90  A.  684;  In  re  Patterson's 
Est.,  237  Pa.  24,  85  A,  75. 
Dis(iualification  of  one  of  the  parties 
floes  not  affect  presumption.  Dietrich 
f.  Dietrich,  128  App.  Div.  564,  112  N. 
Y.  S.  968. 

Slight  circumstances  wnll  show  such 
change  and  raise  presumption  of  mar- 
riage. Edelstein  v.  Brown,  35  Tex. 
Civ.  625.  95  S.  W.  1027.  But  see  Klip- 
fel  V.  Klipfel,  41  Colo.  40,  92  P.  26. 
Contra,  Darling  r.  Dent,  82  Ark.  76, 
100  S.  W.  747,  not  presumed  relation 
continued  illicit;  matter  is  for  proof. 
450-31  Presumption  of  marriage 
very  strong.  Bruns  r.  Cope  (Tnd.),  105 
N.  E.  471;  In  re  Grande's  Est.,  80  Misc. 
450,  141  N.  Y.  S.  535;  In  re  Spink's 
Est.,  62  Misc.  158,  116  N.  Y.  S.  267. 
450-32  O'Neill  v.  Davis,  88  Ark.  196. 
113  S.  W.  1027;  Compton  r.  Benham, 
44  Ind.  App.  51,  85  N.  E.  365.  Contra 
in  case  of  defacto  marriage.  Ollschlag- 
er's  Est.  r.  Widmer,  55  Or.  145,  105  P. 
717,  statute. 

Burden  on  party  who  seeks  to  show 
change  in  the  relation.  Drawdy  v. 
Hesters,  130  Ga.  161,  60  S.  E.  451; 
Bey  r.  Bey  (N.  J.).  90  A.  684. 
Circumstantial  evidence  to  prove  a 
change  must  be  very  strong,  positive 
and  convincing.  In  re  Eiohler,  146  N. 
Y.  S.  846. 

451-33  Prince  v.  Edwards,  175  Ala. 
532,  57  S.  714;  Drawdv  r.  Hesters,  130 
Ga.  161.  60  S.  E.  451;  Mick  «:.  Mart 
(N.  J.  Eq.),  65  A.  851;  In  re  Spink's 
Est.,  62  Misc.  158,  116  N.  Y.  S.  267; 
In  re  Rossignot's  Will,  112  N".  Y.  S. 
353. 

452-35  Compton  r.  Benham.  44  Ind. 
Ai>p.  51,  85  N.  E.  365  (presumption 
much  stronger  against  parties  in  such 
case);  Mick  v.  Hart  (N.'  .1.  Eq.).  65  A. 
851 ;  Clark  v.  Barnev.  21  Okla.  455,  103 
P.  59S;  Wertzcl  r.  Lodtre.  11  Pa.  C.  C. 
260;  In  re  Borgdoll.  20  Pa.  C.  C.  577. 
Actual  marriage  must  be  shown.  Hunt 
V.  Cleveland.  6  Pa.  C.  C.  592. 
453-37  Killackev  r.  Killackev.  156 
Mich.     127,    120    N.    W.    680    (nothing 


more  appearing  than  previous  mar- 
riage); Beehtel  r.  Barton,  147  Mich. 
318,  110  N.  W.  935;  In  re  Terwilliger 's 
Est.,  63  Misc.  479,  118  N.  Y.  S.  424;  In 
re  Thewlis,  217  Pa.  307,  66  A.  519; 
Glens  Falls  Ins.  Co.  r.  Walker  (Tex. 
Civ.),  166  S.  W.  122.  See  Geiger  f. 
Rvan,  123  App.  Div.  722,  108  X.  Y.  S. 
13. 

Statute  providing  cohabitation  subse- 
quent to  death  of  former  spouse  makes 
marriage  valid,  leaves  no  room  for  pre- 
sumption of  continuance  of  meretricious 
relation.  Smith  r.  Fuller  (la.),  108  N. 
W.  765,  138  la.  91.  115  N.  W.  912,  16 
L.  E.  A.  (X.  S.)  98.  See  Turner  v. 
Turner,  189  Mass.  373,  75  N.  E.  612. 
454-38  See  Compton  r.  Benham, 
44  Ind.  App.  51,  85  N.  E.  365. 
455-42  Sv  Joe  Lieng  v.  Sv  Quia,  228 
U.  S.  335,  33  Sup.  Ct.  514.  57  L.  cd. 
862;  Murchison  r.  Green.  128  Ga.  339. 
57  S.  E.  709;  Lando  v.  Lando,  112  Minn. 
257,  127  X.  W.  1125;  Sullivan  r.  Grand 
Lodge,  97  Miss.  218,  52  S.  360;  Sparks 
r.  Ross,  79  X.  J.  Eq.  99,  SO  A.  932; 
Ollschlager's  Est.  r.  Widmer,  55  Or.  145. 
105  P.  717;  Gamble  v.  Rucker,  124  Tenn. 
415,  137  3.  W.  4.99;  Adams  r.  Cameron 
Co.  (Tex.  Civ.),  161  S.  W.  417;  Clay- 
ton V.  Havwood  (Tex.  Civ.),  133  S.  W. 
1082. 

See  Adams  r.  Scott,  03  Xeb.  537,  141 
X.  W.  14<?;  Hale  v.  Hale,  40  Okla.  101. 
]35  P.  1143. 

"We  know  of  no  public  policy  which 
will  warrant  a  court  in  annulling  a 
marriage  between  competent  parties  if 
there  be  any  evidence  to  sustain  it. 
and  especially  so. where  it  appears  that 
the  parties  have  consummated  the  mar- 
riage, ft  child  has  been  born,  and  the 
offending  jiarty  has  been  openly  ac- 
knowledge as  a  spouse."  Pierce  f. 
Pierce,  58  Wash.  622.  109  P.  45. 
After  proof  of  ceremonial  marriage  and 
cohabitation,  powerful  presumption  of 
legalitv  arises.  S]'arks  r.  Ross,  72  N. 
J.  Eq.'762,  65  A.  977. 
456-43  Murchison  f.  Green.  128  Ga. 
339.  57  S.  E.  709;  Winter  r.  Dibble, 
251  111.  200.  95  X.  E.  1093;  C.  r.  Mc- 
Kenna,  17  Pa.  Dist.  586;  Wiij.jio  v. 
Rudder  (Tex.  Civ.),  120  S.  W.  1073. 
456-44  Weatherall  v.  Weatherall.  5B 
Wash.  344.  105  P.  *^22;  In  re  Sloan's 
Est.,  50  Wash.  86,  96  P.  684. 
457-45  Reifschneider  r.  Reifschnei- 
der  241  111.  92.  *59  X.  E.  255;  In  re 
Sloan's  Est..   50   Wash.   86,  96   P.   684. 
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458-46     Wingo  f.  Eudder  (Tex.  Civ.), 
120  S.  W.  1073. 

458-47  Non-produetion  of  license 
after  lapse  of  long  time  does  not  rebut 
presumption  in  favor  of  legality  of 
marriage.  Ollsclilager 's  Est.  v.  Wid- 
mer,  55  Or.  145,  105  P.  717. 
458-49  Goset  v.  Goset  (Ark.),  164 
S.  W.  759;  Murchison  v.  Green.  128 
Ga.  339,  57  S.  E.  709  (illegality  must 
be  shown  by  clear,  distinct,  positive 
and  satisfactory  proof) ;  Eames  v. 
Woodson,  120  La.  1031,  46  S.  13;  Tur- 
ner V:  Williams,  202  Mass.  500,  89  N.  E. 
110;  Sullivan  v.  Grand  Lodge,  97  Miss. 
218,  52  S.  360;  Adams  v.  Scott,  93 
Neb.  537,  141  N.  W.  148;  Sparks  v. 
Eoss,  72  N.  J.  Eq.  762,  65  A.  977;  Lau 
V.  Lau,  140  N.  Y.  S.  310;  Haile  v.  Hale, 
40  Okla.  101,  135  P.  1143;  Gamble  v. 
Eucker,  124  Tenn.  415,  137  S.  W.  499; 
Adams  v.  Cameron  &  Co.  (Tex.  Civ.), 
161  S.  W.  417;  Potter  v.  Potter,  45 
Wash.  401,  88  P.  625. 
459-50  Winter  v.  Dibble,  251  111. 
200,  95  N.  E.  1093;  In  re  Thewlis,  217 
Pa.  307,  66  A.  519. 

459-51  Stoutenborough  v.  Eammel, 
123  111.  App.  487;  Kentucky  S.  Co.  v. 
Page  (Ky.),  125  S.  W.  170;  In  re  Wile, 
6  Pa.  Super.  435;  Ililliard  v.  Ins.  Co., 
137  Wis.  208,  117  N.  W.  999.  See  vol. 
1,  p.  626,  n.  11,  et  seq.;  vol.  9,  p.  912, 
n.  34,  and  supplement  thereto. 
459-52  See  Sparks  v.  Eoss,  75  N.  J. 
Eq.  550,  73  A.  241;  In  re  Sloan's  Est., 
50  Wash.  86,  96  P.  6-84.  See  vol.  2,  p. 
418,  n.  15,  and  supplement  thereto. 
Presumption  of  innocence  stronger. 
In  re  Stanton,  123  N.  Y.  S.  458. 
Presumption  of  innocence  in  favor  of 
remarried  spouse  does  not  exist  if  evi- 
dence received;  question  is  of  fact. 
Turner  v.  Williams,  202  Mass.  500,  89 
N.  E.  110. 

Last  marriage  is  presumptively  valid 
and  necessitates  proof  former  not  dis- 
solved bv  death  or  divorce.  In  re  Col- 
ton,  129 'la.  542,  105  N.  W.  lOOS.  But 
proof  of  second  marriage  does  not  raise 
presumption  of  illegality  of  first.  Hal- 
lums  V.  Hallums,  74  S.  C.  407,  54  S. 
E.  613.  But  see  Eesniek  v.  Eesnick, 
126  111.  App.  132;  Bowman  v.  Little, 
101  Md.  273,  61  A.  223,  1084;  In  re 
Thewlis,  217  Pa.  307,  66  A.  519. 
460-53  Goset  v.  Goset  (Ark.),  164  S. 
W.  759;  Murchison  i\  Green,  128  Ga. 
339,  57  S.  E.  709;  Smith  v.  Fuller  (la.), 
108  N.  W.  765,  138  la.  91,  115  N.  W. 
912,  16  L.  E.  A.   (N.  S)   98;  Taylox  v. 


Garrett,  101  Miss.  660,  57  S.  658;  Gilroy 
V.  Brady,  195  Mo.  205,  93  S.  W.  279; 
In  re  McCausland,  213  Pa.  189,  62  A. 
780;  C.  V.  McKenna,  17  Pa.  Dist.  586. 
Contra,  Dfetrich  v.  Dietrich,  128  App. 
Div.  564,  112  N.  Y.  S.  968... 
463-56  Goset  v.  Goset  (Ark.),  164 
S.  W.  759;  Town  of  Eoxbury  v.  Town, 
85  Conn.  196,  82  A.  193;  Alexander  v. 
Alexander,  36  App.  Cas.  (D.  C.)  78; 
Lyon  V.  Lash,  79  Kan.  342,  99  P.  598 
(presumption  same  where  former  spouse 
dead) ;  Colored  Knights  v.  Tucker,  -92 
Miss.  501,  46  S.  51;  Nelson  v.  Jones, 
245  Mo.  579,  151  S.  W.  80;  Maier  v. 
Brock,  222  Mo.  74,  120  S.  W.  1167;  In 
re  Grande's  Est.,  80  Misc.  450,  141  N. 
Y.  S.  535;  Coachman  v.  Sims,  36  Okla. 
536,  129  P.  845;  In  re  Thewlis,  217 
Pa.  307,  66  A.  519.  But  see  In  re  Col- 
ton,  129  la.  542,  105  N.  W.  1008  (it 
must  first  be  shown  there  were  grounds 
of  divorce),  foil.  Ellis  v.  Ellis,  58  la. 
720,  13  N.  W.  65;  Hallums  v.  Hallums, 
74  S.  C.  407,  54  S.  E.  613;  Hammond 
r.  Hammond,  43  Tex.  Civ.  284,  94  S.  W. 
1067  (no  legal  presumption  of  divorce 
in  such  ease). 

The  further  presumption  that  either  of 
the  parties  presumed  to  be  divorced  was 
guiltv  of  wrong  will  not  be  indulged. 
Murray  r.  Scully  (Mo.),  167  S.  W.  1017. 
When  such  presumption  is  not  indulged. 
Eorbes  v.  Burgess,  158  N.  C.  131,  73 
S.  E.  792. 

464-57  In  re  Wile,  6  Pa.  Super.  435; 
In  re  Thewlis,  217  Pa.  307,  66  A.  519. 
See  Sparks  v.  Eoss,  75  N.  J.  Eq.  550, 
73  A.  241. 

464-58     Colored    Knights    v.    Tucker, 
92  Miss.  501,  46  S.  51.     Contra,  Maier 
f.  Brock,  222  Mo.  74,  120  S.  W.  1167. 
464-59     P.  f.  Portman,  159  App.  Div. 
702,  145  N.  Y.  S.  189;  Forbes  v.  Burgess, 
158   N.   C.   131,   73   S.  E.   792. 
Most  cogent  and  satisfactory  evidence 
required   to    overcome   presumptions   in 
favor   of   marriage.     Ollsehlager's   Est. 
r.  Widmer,  55  Or.  145,  105  P.   717. 
464-60     Berger    v.    Kirby,    105    Tex. 
611,  153  S.  W.  1130.     Comp.  Lindsey  v. 
Smith,  131  Ky.  176,  114  S.  W.  779. 
464-61     Hawaai   v.    Kuhia,    10    Haw. 
440;  Watson  v.  Lawrence,  134  La.  194, 
63  S.  873;  S.  v.  Hillman,  142  Mo.  App. 
510,  127  S.  W.  102;  S.  v.  Thompson,  31 
Utah  228,  87  P.  709. 
465-62     Smith  v.  Fuller,   138  la.   91, 
115  N.  W.  912,  16  L.  E.  A.  (N.  S.)  98; 
Lindsey  v.  Smith,  131  Ky.  176,  114  S. 
W.   779;   Watson  v  Lawrence,  134  La. 
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194,  63  S.  873  {cit.  8  Ency.  of  Ev.  465); 
Eichardson  f.  S.,  103  Md.  112,  63  A. 
317  (bigamy);  Boling  v.  S.,  91  Xeb.  579, 
136  N.  W.  1078;  Cooper  v.  S.  (Tex.  Cr.), 
160  S.  W.  382;  Stevens  v.  S.  (Tex.  Cr.), 
150  S.  W.  944;  S.  v.  Thompson,  31  Utah 
228,  87  P.  709;  Koloff  v.  R.  Co.,  71 
Wash.  543,  129  P.  398  (cit.  8  Excy.  of 
Ev.  46o) ;  Massueco  v.  Tomassi,  SO  Vt. 
186,  67  A.  551  (such  testimony  is  bet- 
ter than  record) ;  S.  r.  Nieburg,  86  Vt. 
392,  85  A.  769. 

See  vol.  1,  p.  625,  n.  6;  vol.  2,  p.  417, 
n.  6,  and  supplement  thereto. 
Anyone   who   knows   facts   may  prove 
marriage. — Sellers  v.  Page,  127  Ga.  633, 
56  S.  E.  1011. 

Common-law  marriage  may  be  shown  by 
witnesses  present  when  contract  made. 
In  re  Imboden,  111  Mo.  App.  220,  86 
S.  W.  263. 

465-63  Watson  v.  Lawrence,  134  La. 
194,  63  S.  873. 

466-64  Resnick  v.  Resnick,  126  111. 
App.  132. 

466-66  Stodenmeyer  v.  Hart,  155  Ala. 
243,  46  S.  488;  Stark  v.  Johnson,  43 
Colo.  243,  95  P.  930;  Southern  R.  Co. 
V.  Brown,  126  Ga.  1,  54  S.  E.  911;  Wat- 
son V.  Lawrence,  134  La.  194,  63  S.  873; 
In  re  Janney,  12  Pa.  C.  C.  550;  S.  v. 
Nieburg,  86  Vt.  392,  85  A.  769.  See 
vol.  3,  p.  784,  n.  4;  vol.  4,  p.  750,  n. 
21,  and  supplement  thereto. 
In  prosecution  for  bigamy  testimony 
of  defendant's  alleged  wife  competent 
to  prove  marriage.  Richardson  v.  S. 
103  Md.  112,  63  A.  317. 
467-67  In  re  Luce,  3  Pa.  Super.  289. 
Contra,  Crane  v.  Stafford,  217  111.  21, 
75  N.  E.  424;  Weidenhoft  v.  Priram, 
16  Wvo.  340,  94  P.  453. 
467-68  Hewlett  v.  Watson,  134  Ga. 
516,  67  S.  E.  1128;  In  re  Miller,  34 
Pa.  Super.  385.  See  Berger  v.  Kirby, 
105  Tex.  611,  153  S.  W.  1130. 
Woman  may  not  testify  to  marriage 
with  decedent  in  action  to  establish 
marriage.  Weatherall  v.  Weatherall, 
56  AVash.  344,  105  P.  822. 
Child  of  alleged  marriage  may  testify 
to  status  of  parents  arising  from  their 
resj'Cftive  claims.  Lindsev  v.  Smith, 
131  Kv.  176,  114  S.  W.  779. 
467-69  See  vol.  1,  p.  626,  n.  10,  and 
supplement  thereto. 

467-70     Documentary     evidence     ad- 
missible   although    clergvman    was    not 
"stated."   Ross  v.  Sparks,  81  N.  J.  Eq. 
117,  SS  A.  3S4. 
467-71     Gardner  v.   S.,  9   Ala.   App. 


60,  64  S.  183;  Reifsehneidei  r.'  Reif- 
Bchneider,  241  111.  92,  S9  X.  E.  255; 
Harris  r.  S.  (Tex.  Cr.),  167  S.  W.  43. 
See  supra,  "Incest,''  259-23. 
Sworn  application  for  license  admis- 
sible. P.  V.  Portman,  159  App.  Div. 
702,  145  N.  Y.  S.  189. 
467-72  License  presumed  from  cele- 
bration of  ceremony.  Godfrey  v.  Row- 
land, 16  Haw.  377.  See  Hawaii  v. 
Waipa,  10  Haw.  442. 
468-73  S.  r.  Rocker,  130  la.  239,  106 
N.  W.  645;  Watson  v.  Lawrence,  134 
La.  194,  63  S.  E.  873;  S.  v.  McRae,  83 
N.  J.  L.  796,  85  A.  455;  S.  v.  Walsh, 
25  S.  D.  30,  125.  N.  W.  295;  S.  v. 
Thompson,  31  Utah  228,  87  P.  709.  See 
vol.  1,  p.  625;  n.  4;  vol.  2,  p.  963,  n.  3, 
and  supplements  thereto. 
Minister's  certificate  not  admissible  to 
prove  marriage  in  prosecution  for  crim. 
con.  unless  it  purports  to  be  copy  of 
record  law  requires  him  to  keep.  Whit- 
tit  V.  Miller,  1  Haw.  139. 
469-76  P.  V.  Le  Doux,  155  Cal.  535, 
102  P.  517  (certified  copy  of  cer- 
tificate); Holtman  v.  Holtman  (Ky.), 
114  S.  W.  1198;  Eames  v.  Woodson,  120 
La.  1031,  46  S.  13;  Broadrick  v.  Broad- 
rick,  25  Pa.  Super.  225;  Harris  r.  S. 
(Tex.  Cr.),  161  S.  W.  125. 
469-77  Snowman  v.  Mason,  99  Me. 
490,  59  A.  1019;  Bowman  v.  Little,  101 
Md.  273,  61  A.  223,  647,  1084  (such 
fact  cannot  be  proved  by  declarations 
of  parties  which  would  bastardize  is- 
sue); S.  i\  Thompson,  31  Utah  228,  87 
P.  709. 

469-78  Wigley  v.  Solicitor,  (1902) 
Prob.  Div.  233;'  Hawaii  v.  Waipa,  10 
Haw.  442  (without  producing  license 
or  authority  of  celebrant) ;  Krekel  v. 
Guenzler  (Ky.),  124  S.  W.  84S  (for- 
eign record  not  conclusive;  presumed 
correct  if  assented  to  by  all  parties). 
See  vol.  2,  p.  416,  n.  5;  vol.  10,  p.  733, 
n.  77,  and  supplements  thereto. 
Clergyman's  record. — See  vol.  5,  p.  272, 
u.  63;  vol.  10.  p.  73S,  n.  98;  vol.  1, 
p.  62.",  n.  5,  and  supplements  thereto. 
In  criminal  case  against  defendant. 
Sokel  v.  P.,  212  El.  238,  72  N.  E.  382. 
Comp.  P.  1-.  Goodrode,  132  Mich.  542, 
94  N.  W.  14. 

471-82  Smith  r.  Fuller  (la.),  lOS  N. 
W'.  765,  138  la.  91,  115  N.  W.  91, 
16  L.  R.  A.  (X.  S.)  98;  S.  l\  Walsh, 
25  S.  D.  30,  125  N.  W.  29.5. 
472-83  See  vol.  10,  p.  981,  n.  88, 
et  seq..  and  supplement  thereto. 
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'472-84  In  re  Terwilliger 's  Est.,  63 
Misc.  479,  118  N.  Y.  S.  424. 
*As  between  parties  and  privies  decree 
of  divorce  is  sufficient  evidence  of  mar- 
riage. Killackey  v.  Killackey,  156 
Mich.  127,  120  N.  W.  680. 
473  See  vol.  3,  p.  323,  n.  76,  and  sup- 
plement thereto. 

473-85  Stodenmeyer  v.  Hart,  155 
Ala.  243,  46  S.  488  (name  under  which 
property  listed  for  taxation) ;  Smith  v. 
Puller  (la.),  108  N.  W.  765,  138  la. 
91,  115  N.  W.  912,  16  L.  R.  A.  (N.  S.) 
98;  Tyner  v.  Schoonover,  79  Kan.  573, 
100  P.  478;  In  re  Imboden,  111  Mo. 
App.  220,  86  S.  W.  263;  Topper  v.  Perry, 
197  Mo.  531,  95  S.  W.  203;  Forbes  v. 
Burgess,  158  N.  C.  131,  73  S.  E.  792; 
C.  V.  Haylow,  17  Pa.  Super.  541;  Per- 
rine  v.  Kohr,  20  Pa.  Super.  36;  Harlan 
V.  Harlan  (Tex.  Civ.),  125  S.  W.  950. 
See  vol.  1,  p.  626,  n.  7;  vol.  2,  p.  417, 
n.  7  and  supplements  thereto. 
A  certificate  of  acknowledgment  of  a 
woman  that  she  is  the  wife  of  a  cer- 
tain person  cannot  be  used  in  evidence 
to  prove  any  certain  man  to  be  her 
husband.  Dunn  v.  Taylor  (Tex.  Civ.), 
143   S.   W.   311. 

Declarations  of  parties  sufficient  to 
establish  marriage.  Smith  v.  Fuller 
(la.),  108  N.  W.  765,  138  la.  91,  115 
N.  W.  912,  16  L.  E.  A.  (N.  S.)  98. 
Proof  of  suit  brought  by  plaintiff  m 
maiden  name  against  alleged  husband, 
after  "ritual"  marriage,  to  recover 
money  loaned  him  on  his  promise  to 
legally  marry  her,  competent.  Kresh 
V.  Kresh,  58  Misc.  461,  111  N.  Y.  S. 
437. 

473-86  Murphy  v.  S.,  122  Ga.  149, 
50  S.  E.  48.  But  see  Tison  v.  S.,  125 
Ga.  7,  53  S.  E.  809. 
474-88  Murphy  v.  S.,  122  Ga.  149, 
50  S.  E.  48  (bigamy);  Dietrich  v. 
Dietrich,  128  App.  Div.  564,  112  N.  Y. 
S.  968;  S.  V.  Moore,  36  Utah  521,  105 
P.  293. 

474-89  In  re  Garner's  Est.,  59  Misc. 
116,  112  N.  Y.  S.  212,  notwithstanding 
prohibition  in  divorce  decree  against 
subsequent  marriage  of  one  of  the 
parties. 

475-91  C.  V.  Haylow,  17  Pa.  Super. 
541;  In  re  Seibert,  1  Pa.  C.  C.  229, 
18  Phila.   (Pa.)   5. 

476-93     In    re    Terwilliger 's    Est.,    63 
Misc.  479,  118  N.  Y.  S.  424. 
In    presence    of    spouse. — ^Hubatke   v. 
Maierhoffer,    81    N.    J.    L,    410,    79    A. 
346. 


To  characterize  cohabitation  declara- 
tions of  parties  during  period  are  ad- 
missible -as  part  of  res  gestae,  but 
otherwise  they  are  hearsay,  though  de- 
clarant dead.  Drawdy  v.  Hesters,  130 
Ga.  161,  60  S.  E.  451.  But  see  In  re 
Colton,  129  la.  542,  105  N.  W.  1008. 
476-97  Declarations  of  those  who 
knew  alleged  married  parties  received 
after  lapse  of  long  time  (fifty  years), 
especially  in  case  of  slaves.  Dunn  v. 
Garnett,  129  Ky.  728,  112  S.  W.  841. 
477-1  In  re  Terwilliger 's  Est.,  63 
Misc.  479,  118  K  Y.  S.  424;  Harlan 
i:  Harlan  (Tex.  Civ.),  125  S.  W.  950. 
477-2  Davis  v.  Stouffer,  132  Mo.  App. 
555,  112  S.  W.  282;  Nelson  v.  Carlson, 
48  Wash.  651,  94  P.  477.  Contra, 
Ruedeas  v.  O'Shea  (Tex.  Civ.),  127  S. 
W.  891,  appr.  Allen  v.  Hall,  2  N.  & 
MeC.  (S.  C.)  114,  10  Am.  Dec.  578. 
See  Drawdy  v.  Hesters,  130  Ga.  161,  60 
S.  E.  451. 

478-3  In  re  Moore,  9  Pa.  C.  C.  284. 
Contra,  Topper  v.  Perry,  197  Mo.  531, 
95  S.  W.  203  (cases  discussed).  See 
In  re  Imboden,  111  Mo.  App.  220,  86 
S.  W,  263,  oral  and  written  declara- 
tions of  alleged  husband,  not  in  pres- 
ence of  wife,  competent  to  rebut  evi- 
dence of  marriage;  but  his  conduct  to- 
ward other  women,  inadmissible. 
Papers  executed  to  secure  appointment 
as  notary,  admissible  to  show  woman 
held  herself  out  as  being  unmarried. 
She  cannot  testify  to  reasons  for  so 
representing  herself  if  alleged  husband 
dead.  Collard  i\  Burch,  138  Mo.  App. 
94,  119  S.  W.  1009. 

478-7  In  re  Moore,  9  Pa.  C.  C.  284. 
479-9  Smith  v.  Fuller  (la.),  108  N. 
W.  765,  138  la.  91,  115  N.  W.  912,  16 
L.  R.  A.  (N.  S.)  98  (fact  parties  ioined 
in  deed  as  husband  and  wife,  admissi- 
ble) ;  Mazzei  v.  Gruis,  128  La.  860,  55 
S.  555;  Imboden  v.  Co.,  128  Mo.  App. 
555,  107  S.  W.  400. 

Evidence  held  not  sufficient  to  estab- 
lish a  common  law  marriage.  In  re 
Peterson's  Est,  22  N.  D.  480,  134  N.  W. 
751. 

479-10  Travers  v.  Reinhardt,  205  U. 
S.  423;  Stodenmeyer  t>.  Hart,  155  Ala. 
243,  46  S.  488  (letter  to  woman  in 
which  she  is  recognized  as  wife) ;  Davis 
r.  S.,  95  Ark.  555,  129  S.  W.  530; 
Hewlett  V.  Watson,  134  Ga.  !)16,  67  S. 
E.  1128,  Drawdy  v.  Hesters,  130  Ga. 
161,  60  S.  E.  451;  Cobb  v.  Makee, 
]  Haw.  85;  Tyner  v.  Schoonover,  79 
Kan.   573,   100   P.   478;   Bartee  v.   Ed- 
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munds,  29  Ky.  L.  R.  872,  96  S.  W.  535; 
In  re  Iniboden,  111  Mo.  App.  220,  86 
S.  W.  263;  Plattner  v.  Plattner,  116 
Mo.  App.  405,  91  S.  W.  457;  Dietrich 
V.  Dietrich,  128  App.  Div.  564,  112  N. 
Y.  S.  968. 

See  vol.  2,  p.  417,  n.  8,  and  supplement 
thereto. 

Evidence  as  to  conduct  after  the  date 
when  marriage  bctv^^cen  first  cousins 
prohibited,  admissible  to  prove  com- 
mon-law marriage  prior  thereto.  In  re 
Wittick's  Est.  (la.),  145  N.  W.  913. 
In  action  for  dower  cohabitation  and 
reputation,  sufficient  to  establish  mar- 
riage. Smith  V.  Fuller  (la.),  108  N.  W. 
765,  138  la.  91,  115  N.  W.  912,  16  L. 
E.  A.  (N.  S.)  98;  McFadden  r.  Mc- 
Tadden,  32  Pa.  Super.  533. 
General  reputation  used  to  show  mar- 
riage (Drawdy  v.  Hesters,  130  Ga.  161, 
60  S.  E.  451);  but  not  when  cere- 
monial marriage  is  claimed.  Bowman 
V.  Little,  101  Md.  273,  61  A.  223,  657, 
1084.  Where  records  burned,  admis- 
sible. Farmer  v.  Towers,  106  Ark.  123, 
152  S.  W.  993. 

481-12     Bowman   v.   Little,    101    Md. 
273,  61   A.  223,  657,  1084. 
Spouse    cannot    testify    to    reputation. 
S.  V.  Adams,  2  Boyce  (Del.)  588,  S3  A. 
936. 

481-13  Deed  executed  by  one  who 
subsequently  married  grantee  therein, 
before  alleged  date  of  marriage,  admis- 
sible to  prove  marriage  as  of  that 
date.  Phillips  v.  Palmer,  56  Tex.  Civ. 
91,  120  S.  W.  911. 

481-15  Stodenmeyer  i\  Hart,  153 
Ala.  243,  46  S.  488,  transactions  in 
which  alleged  husband  held  himself 
out  as  unmarried  may  be  shown  on 
cross-examination  to  disprove  marriage. 
Indictment  for  illicit  cohabitation. 
Forbes  v.  Burgess,  158  N.  C.  131,  73 
S.  E.  792. 

Unchaste  character  of  woman  may  be 
shown  to  negative  assertion  of  marri- 
age by  her.  Bell  v.  Clarke,  45  Misc. 
272,  92  N".  Y.  S.  163. 
Slave  marriages  must  be  validated  by 
legislation  or  ratification  by  |)nrties 
after  emancipation.  Johnson's  Heirs 
V.  Raphael,  117  La.  967,  42  S.  470. 
Their  conduct  thereafter,  competent  to 
show  no  ratification  occurred.  In  re 
Walker,  121  La.  865,  46  S.  890. 
482-16  Evidence  of  general  reputa- 
tion in  decedent's  family  he  was  not 
married,  competent.  .lacobs  r.  Fowler. 
135  App.  Div.  713,  119  X.  Y.  S.  647. 


482-17  Nelson  v.  Carlson,  48  Wash. 
051,  94  P.  477. 

482-18  Henderson  v.  Ressor,  141  Mo. 
App.  540,  126  S.  W.  203  (in  case  of 
death  of  alleged  incapable  person  evi- 
dence should  be  clear  and  cogent) ; 
Schneider  v.  Rabb  (Tex.  Civ.),  100  S. 
W.  163  (prepontlerance  essential). 
483-23  Defendant's  knowledge  her 
former  husband  was  living  and  undi- 
vorced  or  her  ability  to  obtain  such 
knowledge  mav  be  shown  bv  him. 
Stokes  V.  Stokes,  198  N.  Y.  301,  91 
N.  E.  793. 

484-24  Pray  v.  Pray,  128  La.  1037, 
55  S.  666;  Thorne  f.  Farrar,  57  Wash. 
441.    107    P.    347. 

Proof  must  be  clear,  satisfactory  and 
convincing.  Beeks  i".  Beeks,  66  Fla. 
256,  63  S.  444. 

484-25  Kutch  v.  Kutch,  85  Neb.  702, 
124  N.  W.  108;  Vazakas  f.  Vazakas. 
109  N.  Y.  S.  568  (where  plaintiff  only 
witness). 

Evidence  held  insuflcient. — Williams  v. 
Williams,  71  Misc.  590,  130  N.  Y.  S. 
875. 

485-27  Menzies  f.  Farnon,  18  Ont. 
L.  R.  174. 

485-28  Hobbs  r.  Hobbs,  10  Cal.  App. 
97,  101  P.  22. 

Defendant's  age  may  be  proved  if 
plaintiff  knew  of  it  when  marriage 
occurred.  Hatch  V.  Hatch,  58  Misc.  54, 
no  X.  Y.  S.  18. 

486-33  W.  V.  S.,  (1903)  Prob.  Div. 
231. 

486-34  Statement  by  wife,  together 
with  refusal  to  submit  to  medical  in- 
spection, sufficient.  W.  v.  S.,  suj^ra. 
486-35  Examination  ought  not  to  be 
required  where  testimony  of  jdaintiff, 
standing  alone,  is  persuasive.  Christ- 
man  V.  Christman,  7  Pa.  C  C.  595. 
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Ctistom  as  in  tinir  of  wal-inf/  contracts, 
498-33;  Existence  of  special  dangers, 
520-88;  Injury  not  result  of  risk  as- 
sumed, 520-88;  Obedience  to  order  as 
cause  of  injury,  325-9;  Neqligence  of 
fellow  servant,  533-46;  Custom  of  giv- 
ing signals,  .341-99;  Comparative  safety 
of  places,  343-17;  Precautions  tal'en  by 
another  employer,  343-17;  Scope  of  em- 
ployment, 347-36;  Injuries  to  third  per- 
sons— burden,  547-37;  Custom  of  serv- 
ant. 34S-4S. 

493-1  Nelson  r.  Plaster  Co..  84  Kan. 
797,    115    P.    578;    Finkbine   Lumb.   Co. 
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v.  Cunningham,  101  Miss.  292,  57  S. 
916. 

495-8  rraker  r.  Hyde,  127  App.  Div. 
620,  111  N.  Y.  S.  757,  resolution  of 
directors. 

495-l()  Parol  evidence  competent  to 
show  the  employment  even  though  a 
written  contract  exist;  providing,  of 
course,  that  a  writing  is  not  required 
by  statute.  Stanley  v.  E.  Co.,  166  111. 
App.  132.  See  also  vol.  8,  p.  49S,  and 
infra,  "Parol  Evidence,"  p.  449,  n.  57. 
See  Eichardson  v.  Lumb.  Co.  (N.  H.), 
90  A.  174.  (Burden  of  proving  the 
servant's  ignorance  of  the  danger  is  on 
the  plaintiff). 

495-11  Griscom-Spencer  Co.  v.  Ber- 
nier,  204  Fed.  74,  122  C.  C.  A.  388; 
Conger  v.  Hall,  158  Mich.  447,  122  N. 
W.  1073  (though  antedating  time  for 
which  compensation  asked  if  written 
after  relation  established);  Helwig  i". 
Aulabaugh,  83  Neb.  542,  120  N.  W. 
162;  C.  V.  Snyder,  40  Pa.  Super.  485. 
See  also  vol.  14,  p.  713,  n.  2. 
495-12  Letters  from  employer  to 
third  party,  competent  as  admissions. 
Harding  v.  Stockyards,  242  111.  444,  90 
N.  E.  205. 

Parol  evidence,  competent  to  show  re- 
lation between  defendant  and  stranger 
that  of  master  and  servant,  notwith- 
standing terms  of  a  written  contract. 
Kendall  v.  Johnson,  51  Wash.  477,  99 
P.  310.  Admissible  to  show  contract 
of  emploj^ment  by  corporation  at 
formal  meeting  of  directors  and  stock- 
holders, no  record  kept.  Kropp  t\  Co., 
138  Mo.  App.  49,  119  S.  W.  1066.  Not 
inadmissible  because  letters  have  been 
received  showing  admissions  concern- 
ing employment.  Wintermute  v.  Co., 
53  Wash.  539,  102  P.  443. 
495-13  Eosenow  v.  Wiener,  11  CaL 
App.  294,  104  P.  839;  Thornton  v.  Mer- 
sereau,  168  Mo.  App.  1,  151  S.  W.  212; 
Smith  t\  Williams,  123  Mo.  App.  479, 
100  S.  W.  55;  Walker  v.  Co.,  131  Wis. 
542,  111  N.  W.  694.  See  Montelione  v. 
Co.,  143  111.  App.  413. 
495-14  Big  Hill  C.  Co.  v.  Clutts,  208 
Fed.  524,  125  C.  C.  A.  526;  Eosseau  p. 
Desehenes,  208  Mass.  261,  89  N.  E.  391; 
Eand  v.  E.  Co.,  40  Mont.  398,  107  P. 
87;  Texas,  etc.  E.  Co.  v.  Parsons,  102 
Tex.  157,  113  S.  W.  914. 
Non-payment  by  defendant's  alleged 
manager,  of  expenses  of  plaintiff's  trip, 
admissible.  Buford  r.  Graden  (Ala.), 
64  S.  552. 
496-19     Pryor  v.  Crum,  146  Mo.  App. 


623,  124  S.  W.  597;  Muldon  t\  Co.,  134 
App.  Div.  453,  119  N.  Y.  S'.  320;  Beau- 
mont, etc.  E.  Co.  V:  Olmstead,  56  Tex. 
Civ.  96,  120  S.  W.  596;  Walker  v.  Co., 
131  Wis.  542,  111  N.  W.  694. 
Presumption  services  rendered  corpora- 
tion by  officer  and  stockholder  gratui- 
tous, in  absence  of  express  contract, 
rebuttable.  Euttle  v.  Co.,  153  Mich. 
300,  117  N.  W.  168;  Dodge  v.  Co.,  152 
Mich.  100,  115  N.  W.  1004. 
As  between  master  and  third  person 
one  in  charge  of  automobile  at  time 
of  collision  is  prima  facie  servant  of 
owner.  Hiroux  v.  Baum,  137  Wis.  197, 
118  N.  W,  533. 

496-20  Taylor  v.  E.  Co.,  108  Va.  817, 
62  S.  E.  798. 

496-22  Wagner  v.  Co.,  141  Mo.  App. 
51,  121  S.  W.  329. 

496-23  Witness  who  has  testified  to 
knowledge  concerning  employment  of 
another  may  state  in  whose  employ- 
ment. Brown  v.  E.  Co.,  108  Minn.  1, 
121  N.  W.  123. 

496-24  But  see  Winslow  v.  P.  Co., 
164  Cal.  688,  130  P.  427. 
Testimony  witness  was  hired  by  C,  made 
proper  by  C  's  testifying  as  to  authoriza- 
tion to  employ.  Greenlaw  L.  &  T.  Co. 
V.  Chambers,  46  Colo.  587,  105  P.  1091. 
Employe  may  testify  who  employer. 
McClierry  v.  Snare,  130  App.  Div.  241, 
114  N.  Y.  S.  674. 

497-25     Walleston  v.  Fahnestock,  116 
N.  Y.  S.  743;   Arthur  C.  Co.  v.  Willis 
(Tex.   Civ.),  125  S.  W.  584. 
497-26     Marshall  v.  Taylor,  168  Mo. 
App.    2i40,    153    S.   W.    527. 
497-27     So.  E.  Co.  v.  Crone,  51  Ind. 
App.  300,  99  N.  E.  762;  Bourne  v.  Whit- 
man, 209  Mass.  155,  95  N.  E.  404;  In  ro 
McCahan's  Est.,  221  Pa.  188,  70  A.  711 
(also  declarations  to  third  persons). 
Conversations  between    agent    making 
contract  for  defendant  and  latter,  im- 
material.     Purvear    v.    Ould,    81    S.    C. 
456,   62  S.  E.   863. 
497-28     Sutton  p.  Lyons,  156  N.  C.  3, 

72  S.  E.  4;  Wilson  p.  Alexander,  115 
Tenn.  125,  88  S.  W.  935.  See  Heinz 
p.  Co.,  81  Kan.  261,  105  P.  527;  Texas, 
etc.  E.  Co.  v.  Parsons,  102  Tex.  157,  113 
S.  W.  914. 

A  showing  that  the  automobile  belonged 
to  defendant  and  that  the  driver  was 
hired  by  him  puts  defendant  upon 
proof  that  the  automobile  was  not  used 
in  his  business.     Ludberg  P.  Barghoorn, 

73  Wash.  476,  131  P.  1165.  But  see 
Hartnett  v.  Gryzmish   (Mass.),  105  N. 
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E.  988  (proof  that  the  automobile  was 
defendant's  and  at  time  of  accident 
was  being  driven  by  defendant's 
chauffeur,  does  not  make  out  a  prima 
facie  case). 

Employe  may  testify  for  whom  he 
worked  on  certain  dav.  Winslow  V. 
Co.,  12  Cal.  App.  530,  107  P.  1020. 
498-33  Master's  admission  compe- 
tent. Kirn  v.  Co.,  146  Mo.  App.  451, 
124  S.  W.  45. 

Custom  as  to  time  of  making  employ- 
ment contracts  shown  to  aid  in  deter- 
mining whether  made  and  to  assist  in 
construction.  Carney  v.  Co.,  157  Mich. 
54,  121  N.  W.  806. 

498-34  Mobile,  etc.  R.  Co.  v.  Hawk- 
ins, 163  Ala.  565,  51  S.  37;  Indianapolis 
F.  Co.  V.  Bradley,  45  Ind.  App.  530, 
89  N.  E.  505;  Linnan  v.  Linnan,  131 
La.  535,  59  S.  981;  Hartnett  i:  Gryz- 
mish  (Mass.),  105  N.  E.  988;  M'cDon- 
ough  V.  Cameron,  116  Minn.  480,  134 
N.  W.  118;  Winnicott  v.  Orman,  30 
Mont.  339,  102  P.  570;  Neff  v.  Brandeis, 
91  Neb.  11,  135  N.  W.  232;  Silverman 
V.  Garibaldi,  116  N.  Y.  S.  780;  Chaet 
r.  Goldberg,  110  N.  Y.  S.  817;  Powell 
i\  R.  Co.,  136  App.  Div.  204,  120  N. 
Y.  S.  336;  Midgette  v.  Co.,  150  N.  C. 
333,  64  S.  E.  5;  Marshall,  etc.  Co.  i". 
Sirman  (Tex.  Civ.),  153  S.  W.  401; 
Layno  v.  R.  Co.,  66  W.  Va.  607,  67  S. 
E.  1103;  Hendriokson  v.  R.  Co.,  143 
Wis.  179,  122  X.  W.  758. 
Evidence  held  sufficient. — Yazoo  &  M. 
V.  R.  Co.  V.  Kern,  99  Ark.  584,  138  S. 
W.  988;  Chicago,  R.  I.  &  P.  R.  Co.  v. 
Box,  99  Ark.  108,  137  S.  W.  566;  A. 
Bentley  &  Sons  Co.  v.  Brvant,  148  Ky. 
634,  147  S.  W.  402;  Sampson  v.  R.  Co., 
156  Mo.  App.  419,  138  S.  W.  98;  Buck- 
lev  r.  Beinhauer,  121  N.  Y.  S.  ISO;  Mc- 
Leod  V.  R.  Co.,  65  Wash.  62,  117  P.  749. 
Evidence  insufficient. — Casey  r.  Davis 
^  Furbcr  :Mach.  Co..  122  N.'Y.  S.  S04. 
Continuance  of  relation  of  master  and 
servant  sometimes  ])resunied,  as  where 
latter  acts  as  driver  for  person  travel- 
ing in  his  company.  See  Jones  r. 
Scullard,  (1898)  2  Q.  B.  (Eng.)  565; 
Delory  v.  Blodgett,  185  Mass.  126.  69 
N.  E.  1078,  102  Am.  St.  328,  64  L.  R. 
A.  114;  Shepard  r.  Jacobs,  204  Mass. 
110,  90  N.  E.   392. 

Actions  for  injuries. — Tutwiler,  etc.  I. 
Co.    r.   Farrington.   144   Ala.   157,   39   S. 
89S;    Larson   v.   Co.,   40   Wash.   224,   82 
P.   294. 
To  third  persons. — Burns    v.    Co.,    152 


Mich.  613,  116  X.  W.  182,  16  L.  R.  A. 
(X.  S.)    816. 

Wrongful  discharge.— Chaet  v.  Gold- 
berg, 110  X.  Y.  S.  SI  7. 
Proof  of  nature  of  employment  must 
be  made  by  ])arty  alleging.  Ilowell  v. 
Atkinson,  3  Ga.  App.  5S,  59  8.  E.  316. 
Burden  of  proving  engagement  In  mas- 
ter's business. — Yazoo,  etc.  R.  Co.  v. 
Slaughter.  92  Miss.  289,  45  S.  S73. 
Burden  of  showing  modification  of 
original  contract. — Glaser  v.  Alumni, 
97  X.  Y.  S.  984. 

Presumption  as  to  employment. — Karap- 
mann  v.  Rothwell  (Tex.  Civ.),  107  S. 
W.  120. 

498-38  Gould  v.  McCrae,  14  Ont.  L. 
R.    194. 

498-42  King  v.  R.  Co.,  140  X.  C.  433, 
53  S.  E.  237;  Weidman  v.  Co.,  223  Pa. 
160.  72  A.  377. 

499-43     Woods   r.   Shumard,   114  La. 
451,  38  S.  416;  Bailev  v.  Siblev  Quarry 
Co.,  169  Mich.  227,  134  X.  W.  1098. 
499-44     Bauer    r.   Goldman,    45   Colo. 
163.   100    P.    435.      Contra.   Weidman    v. 
Co.,  223  Pa.  160,  72  A.  377. 
499-46     See  cases  cited   in  Mavnard 
r.   Co.,  200   Mass.  1,  85  X.  E.  877. 
499-49     Tbid.;    Weidman   r.    Co.,    223 
Pa.  160,  72  A.  377. 
500-50     Weidman    V.    Co..    supra. 
500-51     Understanding   of  one   party 
may  not  be  testified  to  if  nothing  said. 
:\robile,    etc.    R.    Co.    f.    Hawkins,    163 
Ala.  565,  51   S.  37. 

500-53  Declarations  made  by  plain- 
tiff after  contract  of  hiring  to  suc- 
cessor of  person  contracting,  incompe- 
tent to  show  what  it  was.  Purvear 
r.  Ould,  81  S.  C.  456,  62  S.  E.  S63." 
500-54  Previous  contracts  of  parties, 
relevant.  Mavnard  v.  Co.,  200  Mass.  1, 
S5  X.  E.  877." 

Customary  meaning  of  "turpentine 
season"  may  be  shown  by  parol.  Pea- 
cock V.  S.,  10  Ga.  App.  402,  73  S.  E. 
404. 

500-55  Contra  if  term  fixed.  Camp 
r.  Co.,  123  La.  257,  48  S.  927. 
Duration  of  contracts  between  defend- 
ant and  other  employes,  irrelevant. 
Puryear  i\  Ould,  81  S.  C.  456,  62  S.  E. 
863. 

500-56  Merrill  r.  Paper  Co.,  128  N. 
Y.  S.  959;  Kin?  v.  R.  Co..  140  N.  C.  433, 
53   S.   E.   237.  ^ 

500-58  Parol  evidence  admissible  if 
entire  contract  not  in  writing.  Kelly 
P.  Co.  V.  London  (Tex.  Civ.),  125  S. 
W.  974. 
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Agreement  recognizing  existence  of 
parol  understanding,  without  rule  of 
text.  Sieberts  v.  Spangler,  140  la.  236, 
118  N.  W.  292. 

501-59  Watt  V.  Watt,  (Can.)  10 
West,  L.  Eep.  697,  silence  of  employer 
assent  to  terms  proposed. 
Circumstances  leading  up  to  transac- 
tion shown  to  show  intent  and  as  bear- 
ing on  plaintiff's  testimony.  Gate  City 
Co.  P.  MoGuire  (Tex.  Civ.),  112  S.  W. 
436. 

Admissions  subsequent  to  contract, 
competent.  Sicard  v.  Albenberg,  136 
Wis.  632,  118  N.  W.  179. 
501-60  Incomplete  writing  excluded 
if  terms  fully  testified  to.  Gate  City 
Co.  V.  McGuire  (Tex.  Civ.),  112  S.  W. 
436. 

Paper  prepared  by  employe  at  employ- 
er's request,  after  performance  of  serv- 
ices to  which  it  related,  if  not  objected 
to  at  time,  competent  as  res  gestae. 
Shepard  v.  Co.,  59  Wash.  242,  97  P. 
57. 

Application  for  indemnity  bond  com- 
petent.— Ackerman  v.  Berriman,  113  N. 
Y.  S.  1015. 

501-61  Evidence  is  not  material  that 
other  servants  had  also  sued  the  master 
for  services.  Mance  v.  Hossington,  203 
N.  Y.  33,  98  N.  E.  203. 
501-62  Sum  paid  by  one  employe, 
party  to  contract,  to  another  not  a 
partv,  not  provable.  Dixon  v.  Million, 
142  111.  App.   559. 

Sum  demanded  and  paid  shown.  Allen 
V.  Urdangen,  141  la.  280,  119  N.  W. 
724. 

Notice  of  reduction  of  wages  must  be 
shown  by  master;   may  show  notice  at 
meeting    of    employes    though    plaintiff 
not   present.     Pennington  V.   Co.    (Tex. 
Civ.),  122  S.  W.  923. 
501-63     See    Swafford   v.   Board,   127 
Cal.  484,  59  P.  900;  Westerman  v.  Cle- 
land,  12  Cal.  App.  63,  106  P.  606. 
501-66     Goldstein     v.     -D'Arcy,     201 
Mass.  312,  87  N.  E.  584;  Euttle  v.  Foss, 
161  Mich.  132,  125  N.  W.  790   (defend- 
ant may  not  show  what  he  thinks  he 
could  have  got  others  for  or  price  paid 
another) ;  Fordtran  v.  Stowers,  52  Tex. 
Civ.  226,  113  S.  W.  631. 
501-69     Euttle  v.  Foss,  161  Mich.  132, 
125  N.  W.  790;  Allen  v.  Urdangen,  141 
la.  280,  119  N.  W.  724. 
Kind  of  labor  performed  may  be  shown 
though  price  agreed  on.     Arnold  v.  Gil- 
more   (la.),  125  N.  W.  658.' 
Payment  made   proved  to  show  terms 


of  contract.     Colloty  v.  Schuman,  76  N 
J.  L.  502,  70   A.  190. 
502-80     Colloty    v.    Schuman,    supra; 
McCurdy  v.  Boring,  27  N.  D.  1,  146  N. 
W.  730;  McCarthy  v.  Fell,  24  S.  D.  74, 
123  N.  W.  497;  Weil  v.  Schwartz  (Tex. 
Civ.),  120  S.  W.  1039. 
In  an  action  for  compensation,  evidence 
that   a   party   rendered   services    to   the 
corporation  with  the  expectation  of  re- 
ceiving   pay    and   with    the    knowledge 
and  acquiescence  of  its  officers,  makes 
out  a  prima  facie  case  for  compensation. 
Trogdon  r.  Co.   (Mont.),  139  P.  792. 
503-82     Mobile,   etc.   E.  Co.  v.  Haw- 
kins, 163  Ala.  565,  51  S.  37. 
503-83     Trubenbach     v.     Otten,     138 
App.  Div.  887,  122  N.  Y.  S.  616,  actual 
or  estimated  cost  of  doing  work  shown. 
Previous    compensation    paid    plaintiff 
by   defendant   shown.      Mobile,    etc.    E. 
Co.  V.  Hawkins,  163  Ala.  565,  51  S.  37. 
503-84     Euttle  v.  Co.,  153  Mich.  300, 
117   N.   W.   168. 

Employer's  by-laws,  competent  to  show 
employe's  duties  and  to  aid  in  deter- 
mining whether  properly  discharged. 
Perry  v.  Co.,  8  Cal.  App.  35,  95  P.  1128. 
503-85  Value  of  services  rendered 
another  employer  during  time  those  in 
question  performed  shown.  Euttle  v. 
Co.,  153  Mich.  300,  117  N.  W.  168. 
503-86  Contra  if  position  dissimilar. 
Alabama  S.  Co.  v.  Dewey,  156  Ala. 
530,  47  S.  55. 

In  an  action  for  compensation  evidence 
that  no  salary  had  been  fixed  or  paid 
to  plaintiff' 's  predecessor  by  the  cor- 
poration was  properly  excluded.  Gem 
K.  Mills  V.  Thurman,  140  Ga.  15,  78 
S.   E.   408. 

503-87  Plaintiff  may  testify  to 
value  of  service.  Eosenow  v.  Wiener, 
11  Cal.  A.pp.  294,  104  P.  839. 
503-91  Alabama  S.  Co.  t).  Dewey, 
156  Ala.  530,  47  S.  55,  in  other  em- 
ployments. 

503-93  If  open  account  pleaded 
plaintiff  may  show  person  contracting 
with  him  on  behalf  of  defendant  an 
expert.  Mobile,  etc.  E.  Co.  v.  Hawkins, 
163  Ala.  565,  51  S.  37. 
504-94  Cotter  v.  Cotter,  .82  Conn. 
331.  73  A.  903;  Wise  v.  Outtrim,  139  la. 
192,  117  N.  W.  264;  In  re  Martin's  Est. 
(Minn.),  144  N.  W.  941;  Hartley  v. 
Hartlev's  Est.,  173  Mo.  App.  18,  155 
S.  W.  1099. 

Eitle  inapplicable  where  married 
daughter  leaves  home  and  goes  to 
father.     Carrell  v.  McDonnell,  139  Mo. 
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App.  450,  122  S.  W.  1129;  Stone  v. 
Troll,  134  Mo.  App.  308,  114  S.  W.  82; 
Officer  V.  Swinrllehurst,  41  Mont.  126, 
108  P.  583;  Satterly  v.  Dewiok,  129 
App.  Div.  701,  114  N.  Y.  S.  354  (to 
a^ed   stepmother). 

Presumption  where  members  have 
ceased  to  live  together — as  where  adult 
child  having  a  home  returns  to  paren- 
tal domicile  or  receives  parent  in  his. 
Cole  V.  Fitzgerald,  132  Mo.  App.  17,  111 
S.  W.  628. 

504-95  Jones  v.  Tucker  (Del.),  84 
A.  1012;  Pelton  V.  Smith,  50  Wash. 
459,  97  P.  460. 

504-97  In  re  Devoe,  58  Misc.  490, 
111  N.  Y.  S.  638  (nephew  and  aunt). 
504-98  Jackson  v.  Buice,  132  Ga. 
51,  63  S.  E.  823;  Boiling  r.  Boiling's 
Admr.,  146  Ky.  313,  142  S.  W.  387; 
Linnan  v.  Linnan,  131  La.  535,  59  S. 
981;  Cole  r.  Fitzgerald,  132  Mo.  App. 
17,  111  S.  W.  628;  Officer  r.  Swindle- 
hurst,  41  Mont.  126,  108  P.  583;  Ploger 
V.  Bright,  119  N.  Y.  S.  628;  Cowles  v. 
Cowles,  81  Vt.  498,  71  A.  191;  Pel- 
ton  r.  Smith,  50  Wash.  459,  97  P.  4nn. 
505-99  Conway  v.  Conway,  130  Kv. 
218,  113  S.  W.  94.  See  supra,  "Exe- 
cutors and  Administrators,"  429-99. 
505-1  Converse  of  rule  applied. 
Ploger  V.  Bright,  119  X.  Y.  S.  628. 
505-2  Pelton  v.  Smith,  50  Wash.  459, 
97  P.  460. 

505-4  Pelton  r.  Smith,  supra. 
Character  of  services. — If  services  ren- 
dered such  as  claimant  accustomed  to 
render  in  gaining  livelihood  promise 
presumed  to  pay;  otherwise  if  not  of 
that  nature.  In  re  Devoe,  58  Misc.  490, 
111    N.  Y.  S.  638. 

Non-payment  where  services  have  cov- 
ered    long    period    significant.      In    re 
Devoe,  supra. 
506-G     Cole    v.    Fitzgerald,    132    Mo. 

App.  17,  m  s.  w.  n2s. 
Evidence  of  expectation    of    payment, 
inadmissible.      Lnttn    r.    Ixx'kman,    139 
la.  626,  117  N.  W.  962. 
506-13     In    re    Devoe,    58    Misc.    490, 
111    N.  Y.  S.  638;   In  re  Miller's  Est., 
222  Pa.  334,  71   A.  185. 
Such   declarations  proved. — Jackson   t". 
Buico,  132  Oa.  51,  63  S.   E.  823. 
506-15     Stone  r.  Troll.  134  Mo.  App. 
308,   114   S.   W.   82,  situation   and    fam- 
ily  of   claimant   regarded.      See    supra, 
"Executors        and        Administrators," 
430-6. 

Evidence  may  cover  considerable  range 
of  circumstances — previous  situation  of 

i: 


party  returning  to  parental  roof;  that 
parent  expressed  wi.sh  to  that  effect; 
kind  of  work  done;  financial  ability  of 
parent  and  his  declarations  of  purpose 
to  pav.  Cole  v.  Fitzgerald,  132  Mo. 
App.  17,  111  S.  W.  628. 
507-20  Value  of  services  must  be 
shown  by  party  seeking  to  recover  on 
quantum  meruit.  Trubenbach  r.  Ot- 
ten,  138  App.  Div.  887,  122  N.  Y.  S. 
filfi. 

Burden  of  showing  compensation  de- 
pendent on  contingency  in  nature  of 
aflirmative  defense  and  must  be  es- 
tablished bv  master.  Mansfield  v.  Mai- 
lory,  140  Ta.  206,  118  N.  W.  290. 
508-24  Presumed  payments  made  at 
regular  periods  in  full.  Heywood  v. 
Doherty,  121  N.  Y.  S.  610. 
508-25  Payment  for  domestic  serv- 
ice presumed  made  at  stated  period, 
and  burden  on  party  seeking  to  re- 
cover, after  any  great  length  of  time, 
to  rebut  presumption.  In  re  Cummis- 
kev's  Est.,  224  Pa.  509,  73  A.  916. 
5(')8-26  Perry  t\  Co.,  8  Cal.  App.  35, 
95  P.  1128. 

509-31     Circumstances    under    which 
services       performed       after       nominal 
change    of    employers    proved    to    show 
original  contract  regarded  as  in  force. 
Perry   v.  Co.,  supra. 
510-33     See    Reiter    v.    Co.,    237    111. 
374,   86  N".   E.   745;   Lopes  v.  Connollv, 
210  Mass.  487,  97  N.  E.  80. 
510-34     Mobile,  etc.  Co.  t?.  Hawkins, 
163    Ala.   565,   51    S.  37. 
Master  may   testify  of  acceptance   of 
servant's    discharge    and    riutlidrity    of 
another  to  discharge.     Mobile,  etc.  Co. 
r.   Hawkins,   supra. 

510-36     Kellv  P.  Co.  V.  London  (Tex. 
Civ.),    125   S.    W.    074. 
If  contract  ambiguous  as  to   right   to 
discharge    servant    m;iy    question    good 
faith.     Texas  L.  Ins.  Co.  r.  Roberts,  55 
Tex.  Civ.  217,  119  S.  W.  926. 
513-50     Likewise  he  may  justify  the 
discharge    by    showing    employe's    inso- 
lence toward  his  superiors.    -\nd  where 
the  insolence   consists  in   ofTensive   let- 
ters written  to  the  superior  officer  these 
letters    are    comj'etcnt.      ^^artindale    t'. 
Cummins  Co.,  143  N.  Y.  S.  1100. 
513-54     See   Kdlv   P.   Co.  r.  London 
fTex.  Civ.),  125  S.  W.  974. 
514-56     Bauer    r.    Goldman,    45    Colo. 
163,  ion  P.  435  (letter  of  recommenda- 
tion from  third  party,  irrelevant  where 
discharge   for   disobedience);    .\9in0f  r. 
Lasker,   121   N.   Y.   S.   375    (if  reason- 
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able);  Smith  v.  S.  Co.,  115  N.  Y.  S. 
204. 

514-59  Williams  v.  Crane,  153  Mich. 
89,  116  N.  W.  554;  Hinchman  r.  C.  Co., 
151  Mich.  214,  115  N.  W.  48;  Maxton  v. 
Co.  (Mo.  App.),  114  S.  W.  577  (notwith- 
standing allegation  in  servant's  com- 
plaint) ;  Geiger  v.  Rapaport,  79  Misc. 
5,  139  N.  Y.  S.  55;  Turner  v.  Wright, 
123  N.  Y.  S.  801;  Toube  v.  Co.,  116  N. 
Y.  S.  673;  Bubanks  v.  Alspaugh,  139  N. 
C.  520,  52  S.  E.  207;  Mobile,  etc.  E.  Co. 
V.  Hayden,  116  Tenn.  672,  94  S.  W.  940. 
Co7itra,  Chaet  v.  Goldberg,  110  N.  Y.  S. 
817. 

Allegation  of  performance  of  contract 
by  servant  must  be  sustained.  Kahn 
V.  Guggenheimer,  114  N.  Y.  S.  767. 
515-61  Brown  v.  Co.,  127  App.  Div 
368,  111  N.  Y.  S.  594;  Smith  v.  S.  Co., 
115  N.  Y.  S;  204. 

515-64  By-laws  of  union  enter  into 
contract  of  employment  and  their  vio- 
lation may  be  shown  as  cause  for  dis- 
charge. Searano  v.  Lemlein,  66  Misc. 
174,  121  N.  Y.  S.  351. 
Servant  may  testify  of  ability  to  per- 
form service  demanded,  employer  be- 
ing informed  of  it.  Development  Co. 
V.  King,  170  Fed.  923,  96  C.  C.  A.  139. 
And  may  prove  reasons  given  for  dis- 
charge. Puryear  V.  Ould,  81  S.  C.  456, 
62  S.  E.   863. 

Expense  account  of  servant  from  time 
of  employment,  admissible.  Texas  L. 
Ins.  Co.  V.  Roberts,  55  Tex,  Civ.  217, 
119  S.  W.  926. 

515-65     Batchelder    v.    Co.,    227    Pa. 
201,   75   A.  1090.     See  Kelly  P.   Co.  v. 
London   (Tex.  Civ.),  125  S,  W.  974. 
516-66     Batchelder   v.    Co.,    227    Pa. 
201,  75  A.  1090. 

517-74  Letters  of  servant  competent 
to  show  readiness  to  perform.  Reiter 
r.  Co.,  237  111.  374,  86  N.  E.  745. 
517-76  Lopes  v.  Connolly,  210  Mass. 
487,  97  N.  E.  80;  Goldberg  v.  Wein- 
berger, 115  N.  Y.  S.  1098;  Texas  L. 
Ins.  Co.  V.  Roberts,  55  Tex.  Civ.  217, 
119  S.  W.  926  (notwithstanding  plaint- 
iff filed  waiver  of  some  of  damages 
claimed).  Contra,  Camp  v.  Co.,  123  La. 
257,  48  S.  927. 

Servant  may  show  net  financial  result 
of  contract  made  after  discharge.  De- 
velopment Co.  V.  King,  170  Fed.  923, 
96  C.  C.  A.  139. 

518-77  Phillips  L.  Co.  v.  Smith,  7 
Ga.  App.  222,  66  S.  E.  623;  Shepherd 
r.  Gambill,  29'  Ky.  L.  R.  1163,  96  S.  W. 
1104;  Hunt  v.  Crane,  33  Miss.  669,  69 


Am.  Dec.  381;  Tenzer  v.  Gilmore,  114 
Mo.  App.  210,  89  S.  W.  341;  Helwig 
f.  Aulabaugh,  83  Neb.  542,  120  N.  W. 
162;  Milage  v.  Woodward,  186  N.  Y. 
252,  78  N.  E.  873;  Altes  v.  Blumenthal, 
113  N.  Y.  S.  574;  Graff  p.  Blumberg, 
53  Misc.  296,  103  N.  Y.  S.  184;  Monroe 
V.  Proctor,  51  Misc.  632,  100  N.  Y.  S. 
1021;  Quick  v.  Swing,  53  Or.  149,  99  P. 
418;  San  Antonio  P.  Co.  v.  Moore,  46 
Tex.  Civ.  259,  101  S.  W.  867;  Pacific 
Exp.  Co.  V.  Walters,  42  Tex.  Civ.  355, 
93  S.  W.  496.  See  cases  cited  in  May- 
nard  V.  Co.,  200  Mass.  1,  85  N.  E.  877. 
In  an  action  for  wrongful  discharge 
the  defendant  has  the  burden  of  show- 
ing that  the  servant  or  employe  could 
have  obtained  other  employment  by 
reasonable  diligence.  Robinson  v.  West- 
ern V.  T.  Co.,  169  Mich.  503,  135  N. 
W.   292. 

Burden  met  by  proof  servant  made  no 
effort  to  secure  other  employment. 
Pindar  v.  Jenkins,  128'  App.  Div.  711, 
113  N.  Y.  S.  588. 

518-78  Court  may  determine  ques- 
tion from  own  knowledge.  Maynard 
V.  Co.,  200  Mass.  1,  85  N.  E.  877. 
518-79  Loos  V.  Brewing  Co.,  145 
Wis.  1,  129  N.  W.  645. 
519-83  Letter  written  before  con- 
tract made  admissible  to  show  what 
parties  anticipated  would  be  course  of 
events  and  what  might  reasonably  be 
anticipated.  Brown  v.  Assn.,  173  Fed. 
927. 

Sums  advanced  plaintiff  to  pay  his  sub- 
agents  may  be  shown  by  defendant. 
Guttentag  v.  R.  Co.,  141  N.  Y.  S.  477. 
520-88  Butler  v.  Frazee,  211  U.  S. 
459;  Connellev  v.  R.  Co.,  201  Fed.  54, 
119  C.  C.  A.  392;  Williams  v.  Min.  Co., 
200  Fed.  211,  118  C.  C.  A.  397;  Peo- 
ple's Tel.  Co.  V.  Conant,  198  Fed.  624, 
117  C.  C.  A.  32i8;  Campbell  v.  R.  Co., 
188  Fed.  516;  Jackson  v.  R.  Co.,  178 
Fed,  432,  102  C.  C.  A.  159;  Rocky  Mt., 
etc.  Co.  V.  Bassett,  178  Fed.  768,  102 
C.  C.  A.  216;  Mengel  B.  Co.  v.  Dubin, 
174  Fed.  647,  98  C.  C.  A.  401;  Haines 
r.  Spencer,  167  Fed.  266,  92  C.  C.  A. 
658;  Nelson  i\  R.  Co.,  158  Fed.  92,  85 
C.  C.  A.  560;  Alabama,  etc.  Co.  v.  Ham- 
mond, 156  Ala.  253,  47  S.  248;  St. 
Louis,  etc.  R.  Co.  v.  Hempfling,  107 
Ark.  476,  156  S.  W.  171;  Chicago,  etc. 
R.  Co.  V.  Crawford,  107  Ark.  564,  156 
S.  W.  175;  Missouri  &  N.  A.  R.  Co.  t*. 
Murphy.  106  Ark.  436,  153  S.  W.  587; 
Missouri  &  N.  A.  R.  Co.  v.  Collins,  106 
Ark.   353,   153   S.   W.   607;   Delight  L. 
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Co.  V.  Henderson,  105  Ark.  334,  150  S. 
W.  868;  St.  Louis,  etc.  R.  Co.  v.  Wells, 
93  Ark.  153,  124  S.  W.  524;  St.  Louis, 
etc.  R.  Co.  V.  Goins,  90  Ark.  387,  119 
S.  W.  277;  Arkansas  C.  0.  Co.  v.  Carr, 

89  Ark.  50,  115  S.  W.  925;  St.  Louis, 
etc.  R.  Co.  V.  Jamison,  87  Ark.  511,  113 
S.  W.  41;  St.  Louis,  etc.  Co.  r.  Holman, 

90  Ark.  555,  120  S.  W.  146;  Wyckoff 
V.  R.  Co.,  11  Cal.  App.  106,  103  P. 
1100;  Ryan  v.  Gas  Co.,  10  Cal.  App. 
484,  102  P.  558;  Pre  v.  Co.,  9  Cal.  App, 
591,  100  P.  122;  Portland  G.  M.  Co.  v. 
O'llara,  45  Colo.  416,  101  P.  773;  Bow- 
ring  V.  1.  Co.,  5  Penne.  (Del.)  594,  66 
A.  369;  Am.  B.  Co.  f.  Valente,  7  Penne. 
(Del.)  370,  73  A.  400;  German-Am.  L. 
Co.  V.  Brock,  55  Fla.  577,  46  S.  740; 
Stearns  C.  L.  Co.  v.  Fowler,  58  Fla. 
362,  50  S.  680;  Central  R.  Co.  t".  Hen- 
derson, 6  Ga.  App.  459,  65  S.  E.  297; 
Goure  v.  Storey,  17  Ida.  352,  105  P.  794; 
Christiansen  v.  Wks.,  223  HI.  142,  79  N. 
E.  97;  Obstetar  v.  Steel  Co.,  154  111. 
App.  172;  Lawton  v.  Coal  Co.,  154  111. 
App.  368;  Sivengel  v.  Coal  Co.,  154 
111.  App.  409;  Kresmar  v.  Pack.  Co., 
153  111.  App.  338;  Gunszpsky  v.  Co., 
145  111.  App.  255;  Whitsett  v.  S.  Co., 
145  111.  App.  631;  Tvma  v.  F.  Co.,  144 
111.  App.  454;  Funk  r.  P.  Co.,  143  111. 
App.  460;  Blood  v.  S.  Co.,  142  111.  App. 
243;  Springer  v.  T.  Co.,  142  111.  App. 
574;  Willson  v.  Logan,  130  111.  App. 
204;  Cooney  f.  Co.,  143  111.  App.  155; 
So.  R.  Co.  V.  Howerton  (Ind.),  105  N. 
E.  1025  (application  of  the  rule  under 
the  Federal  Employers'  Liability  Act); 
Adams  v.  Antles  (Ind.  App.),  105  N.  E. 
931  (assumption  of  risk  doctrine  does 
not  apply  in  case  of  failure  to  comply 
with  factory  act  requiring  the  guard- 
ing of  machinery);  Emrich  F.  Co.  r. 
Byrnes,  44  Ind.  App.  341,  87  N.  E. 
1042;  So.  R.  Co.  V.  Bufkins,  45  Ind. 
App.  80,  90  N.  E.  98;  Cleveland,  etc. 
Co.  r.  Bossert,  44  Ind.  App.  245,  87  N. 
E.  158;  Ambre  f.  Co.,  43  Ind.  App.  47, 
86  N.  E.  871;  Mellette  v.  T.  Co.,  45 
Ind.  App.  88,  86  N.  E.  432;  Atoka  M. 
Co.  V.  Miller,  7  Ind.  Ty.  104,  104  S. 
W.  555;  Williams  r.  C.  Co.,  146  la.  4S9, 
125  N,  W.  232;  Koch  v.  C.  Co.,  144  la. 
548,  123  N.  W.  172;  .Tacobson  v.  G.  Co., 
144  la.  1,  120  N.  W.  651;  Miller  v.  M. 
Co.,  141  la.  701,  lis  N.  W.  518;  Con- 
tri  r.  C.  Co.,  143  la.  115,  121  N.  W. 
506;  Hardv  r.  R.  Co.,  13<)  Ta.  314.  115 
N.  W.  S,  19  L.  R.  A.  (N.  S.)  997;  Riv- 
erside I.  Wks.  r.  Groon.  79  Kan.  588, 
lOO    P.    482;    Continental    C.    Corp.    v. 


York's  Admr.  (Ky.),  167  S.  W.  131; 
Chesapeake  &  O.  R.  Co.  r.  Walker's 
Admr.  (Ky.),  167  S.  W.  128;  Louisville 
&  N.  R.  Co.  V.  Cook,  150  Ky.  689,  150 
S.  W.  802;  Mowrey  r.  Frazier  (Ky.), 
120  S.  W.  289;  Blankenship 'a  Admr.  v. 
R.  Co.,  147  Ky.  260,  143  S.  W.  995; 
Louisville  &  N.  R.  Co.  v.  Crutcher,  135 
Ky.  381,  122  S.  W.  191;  Chesapeake  & 
O.  R.  Co.  V.  Lang,  135  Kv.  76,  121  S. 
W.  993;  Wallace  v.  R.  Co.'(Ky.  L.  R.), 
118  S.  W.  902;  BaUard  v.  Lee,  131  Ky. 
412,  115  S.  W.  732;  Price  i".  L.  Co.,  125 
La.  888,  51  S.  1025;  Ball  v.  R.  Co.,  123 
La,  7,  48  S.  565;  Alexander  v.  Co.,  124 
La.  1,  49  S.  724;  Wiley  v.  Batchelder, 
105  Me.  536,  75  A.  47;  Reid  v.  S.  S.  Co. 
(Me.),  90  A.  609;  Podvin  t'.  Mfg.  Co., 
104  Me.  561,  72  A.  618;  Young  v.  Ran- 
dall, 104  Me.  135,  71  A.  647;  Golden  v. 
Ellis,  104  Me.  177,  71  A.  649;  Perkins 
v.  P.  Co.,  104  Me.  109,  71  A.  476;  Mer- 
chants, etc.  Co.  r.  S.,  108  Md.  564,  70 
A.  413;  Stewart  v.  Harraan,  108  Md. 
446,  76  A.  333;  S.  v.  Co.,  109  Md.  404, 
72  A.  602  (rule  is  specially  applicable 
where  employe  exposes  himself  to  in- 
jury for  personal  reasons) ;  Dagis  v. 
Mfg.  Co.,  213  Mass.  524,  100  N".  E.  620; 
Archer  r.  Eldredge,  212  Mass.  400,  99 
N.  E.  161;  Goudie  V.  Foster,  202  Mass. 
226,  88  N.  E.  663;  Simoneau  t\  Rice, 
202  Mass.  82,  88  N.  E.  433;  Cavagnaro 
f.  Soule,  202  Mass.  62.  88  N.  E.  433; 
Pearson  v.  G.  Co.,  201  Mass.  176,  87 
N.  E.  571;  Connolly  r.  Furbush,  201 
Mass.  271,  87  N".  E.  469;  Lvnch  v.  R., 
200  Mass.  403,  86  N.  E.  781;  Eisner  v. 
Horton,  200  Mass.  507,  86  N.  E.  892; 
Han  is  V.  Co,.  204  Mass.  251,  90  N.  E. 
542;  Teachout  v.  R.  Co.  (Mich.),  148 
X.  W.  241;  Kaaro  v.  Min.  Co.  (Mich.), 
146  N.  W.  149;  Mover  r.  R.  Co.,  159 
Mich.  64.5,  124  N.  W.  542;  Engluud  V. 
R.  Co.,  108  Minn.  380,  112  N.  W.  454; 
Murjihv  r.  Stone  Co.,  115  Minn.  308, 
132  N.  W.  294;  Manore  r.  P.  Co..  107 
Minn.  347,  120  N.  W.  340;  Hutchinson 
V.  Gate  Co.,  247  ^lo.  71.  152  S.  W.  52; 
Haas  f.  Foundry  Co.,  176  Mo.  App.  314, 
157  S.  W.  1036';  Nagle  v.  Gaslight  Co., 
169  Mo.  App.  243,  152  S.  W.  415;  Eng- 
lish l\  Co.,  145  Mo.  App.  430,  122  S.  W. 
747;  Charlton  v.  R.  Co.,  200  Mo.  413, 
98  S.  W.  529;  Mavnard  r.  R.  Co.,  155 
Mo.  App.  352.  137  "S.  W.  58;  Roberts  V. 
.Tones.  156  Mo.  App.  552,  137  S.  W. 
639;  Welch  r.  Dieter.  136  Mo.  App.  260, 
117  S.  W.  97;  Fotherinsrill  r.  Copper  Co., 
43  Mont.  4S5,  117  P.  S6\  Schroder  r. 
Wks.,  38   Mont.  474,  100  P.  619;   For- 
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quer  v.  B.  Co.,  37  Mont.  426,  97  P.  843; 
Thurman  v.  Co.,  41  Mont.  141,  108  P. 
588;  Creighton  v.  Keens,  89  Neb.  637, 
131  N.  W.  915;  Westlake  v.  Murphy, 
85  Neb.  45,  122  N.  W.  684;  C^onin  f. 
Co.,  75  N.  H.  319,  74  A.  180;  Loid  v. 
Eogers,  77  N.  J.  L.  784,  73  A.  488; 
Zebrowski  v.  W.  Co.,  83  N.  J.  L.  558, 
83  A.  957;  Lauter  v.  Const.  Co.,  '83  N. 
J.  L.  617,  83  A.  878;  Wallace  v.  Haines, 
77  N.  J.  L.  184,  71  A.  44;  Conyes  v. 
Amusement  Co.,  202  N.  Y.  408,  95  N. 
E.  801,  rev.  in  part,  116  N.  Y.  S.  611; 
Nappa  V.  E.  Co.,  195  N.  Y.  176,  88  N. 
E.  30;  Harrison  v.  R.  Co.,  195  N.  Y. 
86,  87  N.  E.  802;  Sigel  v.  American  S. 
Co.,  161  App.  Div.  54,  146  N.  Y.  S.  350 
(obligations  of  master  to  safeguard 
servant  must  have  been  performed  be- 
fore there  can  be  any  assumption  of 
risk);  Grady  v.  C.  Co.,  153  App.  Div. 
401,  138  N.  Y.  S.  549  (application  un- 
der Labor  Laws,  N.  Y.  Consol.  Laws, 
1909,  c.  36) ;  Schultis  v.  Waterbury  Co., 
152  App.  Div.  416,  137  N.  Y.  S.  352; 
Davenport  v.  O.  Co.,  132  App.  Div.  368, 
116  N.  Y.  S.  609;  Utess  v.  R.  Co.,  131 
App.  Div.  447,  115  N.  Y.  S.  389;  Feola 
i>.  Const.  Co.,  129  App.  Div.  435,  114  N. 
Y.  S.  70;  Bushtis  v.  C.  Co.,  128  App. 
Div.  780,  113  N.  Y.  S.  294  (notwith- 
standing penal  statute  disregarded  by 
master);  Pearsall  v.  R.  Co.,  128  App. 
Div.  397,  112  N.  Y.  S.  872  (including 
risks  arising  from  employer's  negli- 
gence); Courtney  v.  Mfg.  Co.,  122  N. 
Y.  S.  721;  Larsen  v.  Co.,  122  N.  Y.  S. 
1077;  Dixon  v.  R.  Co.,  198  N.  Y.  58,  91 
N.  E.  271;  White  v.  Co.,  151  N.  C.  356, 
66  S.  E.  210;  McOill  f.  Co.,  79  O.  St. 
203,  86  N.  E.  989;  Dewey  P.  C.  Co.  v. 
Blunt,  38  Okla.  182,  132  P.  659;  Rich- 
ardson V.  S.  S.  Co.,  62  Or.  490,  126  P. 
24;  Dryden  i;.  Co.,  53  Or.  418,  101  P. 
190;  Flaherty  v.  Const.  Co.,  243  Pa. 
580,  90  A.  342;  Myers  v.  Co.,  225  Pa. 
387,  74  A.  223;  Bisko  v.  C.  Co.,  223 
Pa.  186,  72  A.  504;  Wilson  v.  R.  Co., 
222  Pa.  341,  71  A.  183;  Stimson  v. 
Whitmore,  34  R.  L  581,  85  A.  113; 
Milne  V.  Co.,  29  R.  I.  504,  72  A.  716; 
Roberts  v.  Co.,  84  S.  C.  283,  66  S.  E 
298;  Goodwin  v.  Co.,  80  S.  C.  349,  61  S. 
E.  390;  Pollard  v.  Co.,  86  S.  C.  69,  68 
S.  E.  132;  Mo.,  etc.  R.  Co.  v.  Wereberry 
(Tex.  Civ.),  167  S.  W.  304  (a  repair 
man,  accustomed  to  cross  railroad 
tracks,  does  not  assume  risk  of  injury 
occasioned  by  failure  of  operators  to 
give  the  usual  warning) ;  Texas  &  N. 
O.  R.   Co.  V.   Murray   (Tex.   Civ.),   156 


S.  W.  594;  City  of  Austin  v.  Oress  (Tex. 
Civ.),  156  S.  W.  535;  Judson  &  Little 
V.  Tucker  (Tex.  Civ.),  156  S.  W.  225; 
Missouri,  etc.  R.  Co.  v.  Bunkley  (Tex. 
Civ.),  153  S.  W.  937;  Adams  f.  Lignite 
Co.  (Tex.  Civ.),  138  S.  W.  1178;  Ver- 
non Cotton  Oil  Co.  V.  Catron  (Tex. 
Civ.),  137  S.  W.  404;  Alamo  D.  B.  Co. 
v.  Yeargan  (Tex.  Civ.),  123  S.  W.  721; 
Mt.  Marion  C.  M.  Co.  v.  Holt,  54  Tex. 
Civ.  411,  118  S.  W.  825;  Ft.  Worth  L. 
&  P.  Co.  V.  Moore,  55  Tex.  Civ.  157, 
118  S.  W.  831;  Quinn  v.  L.  Co.  (Tex. 
Civ.),  118  S.  W.  733;  Houston,  etc.  R. 
Co.  V.  Pollock  (Tex.  Civ.),  115  S.  W. 
843;  Gilmartin  V.  Kilgore,  52  Tex.  Civ. 
177,  114  S.  W.  398  (notwithstanding 
protest  against  orders) ;  Western  U.  T 
Co.  V.  Burton,  53  Tex.  Civ.  378,  115  S. 
W.  364;  Lone  Star  B.  Co.  v.  Willie  (Tex 
Civ.),  114  S.  W.  186;  Continental  O.  & 
C.  Co.  i:  Scott,  51  Tex.  Civ.  117,  112 
S.  W.  107;  Houston,  etc.  Co.  v.  Alex- 
ander, 102  Tex.  497,  119  S.  W.  1135 
(stating  limitation  based  on  act  of 
1905);  Galveston,  etc.  R.  Co.  v.  Fitz- 
patrick  (Tex.  Civ.),  91  S.  W.  355;  Stone 
r.  R.  Co.,  35  Utah  305,  100  P.  362; 
Fowlie  r.  Co.,  82  Vt.  230,  72  A.  989; 
American  L.  Co.  v.  Whitlock,  109  Va. 
238,  63  S.  E.  991;  Jacoby  v.  Williams, 
110  Va.  55,  65  S.  E.  491;  Nordstrom  v. 
R.  Co.,  55  Wash.  521,  104  P.  809;  O'Dell 
r.  Timber  Co.,  63  Wash.  546,  115  P. 
1085;  Shore  t\  R.  Co.,  57  Wash.  212, 
106  P.  753;  Goddard  r.  T.  Co.,  56  Wash. 
536,  106  P.  188;  Meshishnek  v.  S.  &  G. 
Co.,  51  Wash.  382,  99  P.  9;  Stewart  v. 
Balfour,  51  Wash.  127,  98  P.  103; 
Chandler  v.  Foundry  Co.,  69  W.  Va.  391, 
71  S.  E.  387;  Brotzki  v.  G.  Co.,  142 
Wis.  380,  125  N.  W.  916;  Lillis  v.  W. 
Mills,  142  Wis.  128,  124  N.  W.  1011; 
Kraczek  v.  Co.,  142  Wis.  570,  126  N. 
W.  30;  Rahles  v.  Mfg.  Co.,  137  Wis. 
506,  118  N.  W.  350. 
Eisk  from  master's  negligence  not  as- 
sumed. Pennsylvania  R.  Co.  v.  Gough- 
nour,  208  Fed.  961,  126  C.  C.  A.  39; 
Citizen's,  etc.  Co.  r.  Lee  (Ala.),  62  S. 
199;  Evans  Chem.  Wks.  r.  Ball  (Ky.), 
167  S.  W.  390;  Brucken  v.  Mvers,  153 
Kv.  274,  155  S.  W.  383;  Bliesner  v. 
Dist.  Co.,  174  Mo.  App.  139,  157  S.  W. 
980;  Erwin  v.  Tel.  Co.,  173  Mo.  App. 
508,  158  S.  W.  913;  Shimp  v.  Stove  Co., 
173  Mb.  App.  423,  158  S.  W.  864;  Ket- 
tlehake  v.  F.  Co.,  171  Mo.  App.  528, 
153  S.  W.  552;  Dales  v.  R.  Co.,  169  Mo. 
App.  183,  152  S.  W.  401;  Bowman  v. 
Min.  Co.,  168  Mo.  App.  703,  154  S.  W. 
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891;  Bradley  v.  Northern  Cent.  Coal 
Co.,  167  Mo.  App.  177,  151  S.  W.  180; 
Rosasco  v.  Ideal  0.  D.  Co.,  79  Misc. 
507,  141  N.  Y.  S.  23. 
But  does  not  assume  those  arising 
from  the  negligence  of  his  employer, 
unless  the  defects  constituting  the  neg- 
ligence are  either  known  to  him  or 
plainly  observable  bv  him.  Republic 
Elev.  Co.  V.  Lund,  196  Fed.  745,  116 
C.  C.  A.  373.  And  see  Wright  v.  R.  Co., 
197  Fed.  94;  A.  L.  Clark  Lumb.  Co.  v. 
Northeutt,  95  Ark.  291,  129  S.  W.  88; 
International  &  G.  N.  R.  Co.  v.  Mee- 
han  (Tex.  Civ.),  129  S.  W.  190;  Dug- 
gan  V.  Heaphy,  85  Vt.  515,  83  A.  726. 
The  same  is  true  when  the  servant  is 
working  overtime.  St.  Louis  I.  M.  & 
S.  R.  Co.  V.  Martin,  104  Ark.  274,  149 
S.   W.  69. 

Rebutted  by  custom  to  warn- — Wick- 
strom  r.  Whitney,  118  Minn.  416,  136 
N.   W.   1099. 

So  it  would  seem  that,  where  a  serv- 
ant knows  of  dangers  incident  to  doing 
a  work  in  a  particular  way,  and  vol- 
untarily undertakes  to  perform  it  that 
way,  instead  of  doing  it  in  a  safer 
way  which  was  known  to  him,  he 
should  be  denied  a  recovery  for  in- 
juries sustained,  upon  the  ground  that 
he  assumed  the  risk  of  the  known 
danger.  Jenney  Elec.  Mfg.  Co.  v.  Flan- 
nery  (Tnd  App.),  98  N.  E.  424. 
Even  though  such  dangers  are  not  usu- 
ally incident  thereto. — Jenney  Elec. 
Mfg.  Co.  v.  Flannery  (Ind.  App.),  98 
N.    E.   424. 

Presumption  rebutted. — Larsen  v.  Man- 
ge-Lilica  Co..  14  Cal.  App.  70,  111  P. 
119. 

If  one  has  full  knowledge  of  the  dan- 
gers, momentary  forgetfulness  would 
not  relieve  him  from  the  rule  of  as- 
sumption of  risk.  Courtney  v.  Mfg. 
Co..  122  N.  Y.  S.  721. 
Evidence  showing  lack  of  knowledge. 
Alabama  Consol.  Coal  &  Iron  Co.  r. 
Heald,  168  Ala.  626,  53  S.  162;  Barnev 
V.  Quaker  Oats  Co.,  85  Vt.  372,  82  A. 
113. 

No  hidden  defects. — Davis  v.  Co.,  133 
N.  Y.  S.  247. 

It  is  manifest  that  the  inflexible  rule 
cannot  be  laid  down  that  in  all  cas^a 
linemen  are  charged  with  the  entire 
responsibility  for  due  inspection  of 
poles  before  going  upon  them,  for  the 
responsibility  would  depend  on  the 
rules  and  practice  of  the  companies 
which  they  serve,  the  knowledge  of  the 


linemen  of  such  rules  and  practice,  the 
experience  of  the  linemen,  and,  per- 
haps, other  circumstances."  Jones  v. 
Co.,  91  S.  C.  273,  74  S.  E.  492. 
Rule  applies  to  servant  of  town.  Phil- 
brick  V.  Gardiner,  105  Me.  164,  73  A. 
1002. 

Rule  inapplicable  where  employment 
contrarv  to  child-labor  law.  Swift  v. 
Miller,  ^139  111.  App.  192. 
Master  must  show  assumption  of  risk 
unusuallv  incident  to  service.  Tar- 
noski  V.  Co.,  85  Neb.  147,  122  N.  W. 
671.  As  to  risk  not  disclosed.  Ger- 
man-Am. L.  Co.  V.  Brock,  55  Fla.  577, 
46  S.  740.  And  risk  resulting  from 
own  negligence.  Brown  v.  Co.,  143  la. 
662,  120  N.  W.  732.  Also  servant's 
knowledge  of  act  or  his  increasing 
danger.  Knox  v.  Mill,  236  111.  437,  86 
N.  E.  90.  And  must  show  servant's 
knowledge  of  conditions  on  which  pre- 
sumption of  assumption  of  risk  rests. 
Lewis  V.  R.  Co.,  57  Tex.  Civ.  585,  122 
S.  W.  605. 

Disregarded  of  statute  enacted  for 
servant 's  protection  rebuts  presump- 
tion. Kleinfelt  r.  Co.,  156  Mich.  473, 
121  N.  W.  118;  Collins  v.  Co.,  143  Mo. 
App.  333,  127  S.  W.  641.  Unless  servant 
shown  to  have  knowledge.  Doolan  v. 
Co.,  200  Mass.  200,  85  N.  E.  1055;  Mika 
V.  Wks.,  76  N:  J.  L.  561,  70  A.  327. 
la  Virginia  knowledge  by  railroad  era- 
ployes  of  certain  risks  not  conclusive 
of  contributory  negligence  because  of 
statute,  though  it  may  be  considered 
with  other  evidence.  Chesapeake  & 
O.  R.  Co.  V.  Rowsey,  108  Va.  632,  62 
S.  E.  363. 

Burden  of  proving  existence  of  special 
dangers  not  apparent,  or  that  special 
skill  required  to  enable  safely  to  do 
certain  work,  upon  servant.  ITicks  t>. 
Co.,  74  N.  H.  I.i4,  65  A.  1075. 
Burden  of  showing  injury  not  result  of 
risk  assumed  on  servant.  Evansville 
G.,  etc.  Co.  V.  Ralev,  38  Ind.  App.  342, 
76  N.  E.  548,  78  N.  E.  254;  Qark  v. 
Co.,  146  la.  428,  123  N.  W.  327. 
Knowledge  by  master  of  danger  un- 
known to  servant  and  failure  to  take 
precautions  shown.  Palmijiano  r.  Hyde, 
126  App.  Div.  221,  110  N.  Y.  S.  368. 
522-89  Sterling  P.  Co.  r.  Hamcl,  207 
Fed.  300,  125  C.  C.  A.  44;  Williams  v. 
Min.  Co.,  200  Fed.  211,  118  C.  C.  A. 
397;  Pulaski  l\nn.  Co.  r.  Hagan,  196 
Fed.  724,  116  C.  C.  A.  352;  Louisville 
&  N.  R.  Co.  r.  Wilson.  188  Fed.  417, 
110  C.  C.  A.  217;  St.  Louis,  L  M.  &  S. 
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E.   Co.  V.   Conley,  187  Fed.  949,  110   C. 
C.  A.  97;  Postal  Tel-C.  Co.  v.  Grantham, 
187   Fed.    52,   109   C.    C.   A.   370;    Great 
Northern  E.  Co.  v.  McDermid,  177  Fed. 
10.5,  100  C.  C.  A.  52.5;  Montana  C.  &  C. 
Co.  V.  Kovec,  176  Fed.  211,  (C.  C.  A.); 
Puget    Sound    E.    E.    i}.    Harrigan,    176 
Fed.   48S,   100   C.    C.  A.   104;    McClaren 
V.  S.  Co.,  166  Fed-.  714,  92  C.  C.  A.  386; 
Standard  O.  Co.  v.  Brown,  31  App.  Cas 
(D.  C.)  371;  Sloss  S.  S.  &  I.  Co.  v.  Trip- 
lett,   4  Ala.  App.   323,   58   S.   109;   Ala- 
bama, etc.  Co.  v.  Tallant,  165  Ala.  521, 
51  S.  835;  So.  E.  Co.  v.  Bentley,  1  Ala. 
App.   359,  56  S.   249;   Chicago,' etc.   Co. 
V.  Smith,  107  Ark.  512,  156  S.  W.  166; 
Eiver,    etc.    Co.    v.    Goodwin,    105    Ark. 
247,  151  S.  W.  267;  Southern  A.  C.  Co. 
V.  Bowen,  93  Ark.  140,  124  S.  W.  1048; 
St.    Louis,    etc.    E.    Co.    v.    Corman,    92 
Ark.  102,  122  S.  W.  116;  St.  Louis,  etc. 
E,   Co.  V.  Holman,  90  Ark.  555,   120  S. 
W.  146;  Arkansas  M.  E.  Co.  v.  Worden 
90  Ark.  407,  119   S.  W.  828;   St.  Louis 
S.    &    L.    Co.   V.    Sawyer,    90    Ark.    473, 
119  S.  W.  830;  St.  Louis,  etc.  E.  Co.  v. 
Hawkins,  88  Ark.  548,  115  S.  W.  175; 
St.    Louis,    etc.    E.    Co.    v.    Mangan,    86 
Ark.  507,   112   S.  W.   168;    Boin   v.  Co., 
155  Cal.  612,  102  P.  937;  Hawley  v.  Co., 
16   Cal.   App.   50,   116  P.   84;    Girard    v. 
Co.,  83  Oonn.  20,  74  A.  1126;   Eoloff  v. 
Luer  Bros.,  263  111.  152,  104  N.  E.  1093; 
Asmossen  v.  Swift,  243  111.  93,  90  JST.  E. 
250;    Kenny   v.   Mfg.   Co.,   243    111.    396,' 
90  N.  E.  724;  McCuUoch  v.  S.,  243  111. 
464,  90  N.  E.   664;   Lee  v.  I.  &  S.  Co., 
241   111.  372,  '89  N.  E.   655;   Dickson   r. 
Swift,    238    111.    62,    87    N.    E.    59;    Ste- 
phen  t\   Duffy,    237   III.    549,    86    N".    E. 
1082;    Mann   v.   Tr.   Co.,   236  111.   30,   86 
N.  E.  161;  Lawton  v.  Coal  Co.,  154  111. 
App.  368;   McNulty  v.  Biscuit  Co.,  153 
111.    App.    206;    Carr   v.    Silica    Co.,    153 
111.    App.    511;    Malloy  v.   Co.,    144  111. 
App.  226;  Bonato  V.  C.  Co.,  143  III.  App 
163;  Illinois  C.  T.  Co.  T.  Mann,  142  111. 
App.  561;    Ambre  r.   Co.,  43   Ind.   App. 
47,  86  N.  E.  871;  Hartshorn  r.  Mardis 
Co.    (la.),  146  N.  W.  70;   Gordon   r.  E. 
Co.,  146  la.  588,  123  N.  W.  762;  Ham- 
ilton V.  E.  Co.,  145  la.  431,  124  N.  W 
363;  Kirchoff  -v.  C.  S.  Co.,  148  la.  508, 
123  N.  W.  210;   Kerker  p.  W.  Co.,  140 
Ta.  209,  118  N.  W.  306;   Meier  v.  Way, 
136   la.   302,   111    N.   W.   420;    Cloud   v. 
E.   Go.,  82  Kan.   851,   109   P.  400;   Tur- 
ner V.  E.  Co.,  85  Kan.  6,  116  P.  4S2,  af. 
83   Kan.   315,   111    P.   433;    Thrasher  v. 
Emke,    154    Ky.    744,    159    S.    W.    565; 
Louisville   &   IST.    E.    Co.   v.   Mahoney's 


Admx.,    153    Ky.    761,    156    S.    W.    388; 
Sunrise  Coal  Co.  v.  McDaniel,  150  Ky. 
70,    150    S.    W.    35;    Frazier    v.   Danner 
(Ky.),   142   S.   W.   216;    Louisville,    etc. 
E.   Co.   V.  Armstrong,   137   Ky.   146,   125 
S.   W.   276;   Louisville   &   N.   E.   Co.  v. 
McMillen  (Ky.),  119  S.  W.  221;  Mason 
V.  Highland  (Ky.),  116  S.  W.  320;  Eeid 
f.-S.  S.  Co.  (Me.),  90  A.  609;  Bowen  i>. 
Co.,  105  Me.  31,  72  A.  685;  Berenson  t\ 
Butcher,  209  Mass.  208,  95  N.  E.  220; 
Grifiin   V.   Co.,  204  Mass.  477,  90  N.  E. 
926;  Silvia  v.  E.  Co.,  203  Mass.  519,  89 
N.    E.    1061;    Howard    v.    W.    Co.,    203 
Mass.    273,    89    N.    E.    615;    Eosseau    v. 
Deschenes,    203    Mass.    261,    89    N.    E. 
391;    Anderson   v.   Marrinan,   202   Mass. 
193,  88  N.  E.  782;  Shannon  v.  Shaw,  201 
Mass.  393,  87  N.  E.  748;  Barrett  v.  T. 
&  T.  Co.,  201  Mass.  117,  87  N.  E.  565; 
Lynch  t\  Box  Co.,  200  Mass.  340,  86  N. 
E.  659;  Cousineau  v.  Embury,  171  Mich. 
23,  136  K  W.  1111;  Kankola  v.  Co.,  159 
Mich.   689,  124.  N.   W.  501;   Wiekstrom 
V.  Whitney,  118  Minn.  416,  136  N.  W. 
1099;    Greer  v.  E.    Co.,   115   Minn.   213, 
132  N.  W.  6;  Olson  v.  Gibson  Co.,  115 
Minn.    25,    131    N.    W.    637;    Snyder    v. 
Board    Co.,    110    Minn.    40,    124    N.   W. 
450;  Wickham  v.  E.  Co.,  110  Minn.  74, 
124   N.   W.   639;    Shaver  v.  L.   Co.,   109 
Minn.   376,   123   N.   W.   1076;    Koreis   v. 
E.  Co.,  108  Minn.  449,  122  N.  W.  668; 
Bigum    V.    Lumb.    Co.,    107    Minn.    567, 
119  N.  W.  481 ;  Ease  r.  E.  Co.,  107  Minn. 
260,  120  N.  W.  360;  Burkard  v.  Co.,  217 
Mo.   466,  117  S.  W.  35;   Charlton  v.  E. 
Co.,  200  Mo.  413,  98  S.  W.  529;  Bradley 
V.  C.  Co.,  167  Mo.  App,  177,  151  S.  W. 
180;    Bennett  v.  L.  Co.,    146   Mo.   App. 
565,    124    S.   W.    608;    O'Brien   v.    Mfg. 
Co.,  141  Mo.  App.  331,  125  S.  W.  804; 
Allen  r.  Coal  Co.,  43  Mont.  269,  115  P. 
673;    Moyse   v.    E.    Co.,    41    Mont.    272, 
108   P.    1062;    Osterholm   v.   M.    Co.,   40 
Mont.   508,  107  P.  499;   Hill  v.   C.   Co., 
40  Mont.  1,  104  P.  876;  Cutler  v.  Min. 
Co.,  34  Nev.  45,  116  P.  418;   Tobler  v. 
Co.,  85  Neb.  413,  123  N.  W.  461;  Eam- 
sey  V.  Wks.,  78  N.  J.  L.  474,  74  A.  437; 
Floersch  v.  Donnell,  77  N.  J.  L.  772,  73 
A.    490;    Laragay   v.    Co.,    77    N.   J.   L. 
516,  72  A.  57;  Pankow  t\  Swift,  78  N. 
J.  L.   532,  74  A.   669;   Clark   ;;.  E.  Co., 
191  K  Y.  416,  84  N.  E.  397;   Courtney 
r.  Co.,  138  App.  Div.  383,  112  N.  Y.  S. 
721;  Eevnolds  v.  Co.,  137  App.  Div.  446, 
122  K  Y.  S.  797  (under  employers'  lia- 
bility act,   question  for  jury  under  all 
states  of  evidence) ;  Ostermann  r.  Ware, 
135  App.  Div.  119,  119   N.  Y.   S.  981  j 
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Bria  v.  Westinghouse,  133  App.  Div. 
346,  117  N.  Y.  S.  195;  Trentacoste  v. 
Cronin,  132  App.  Div.  907,  116  N.  Y.  S. 
755;  Larsen  f.  Steel  Co.,  130  N.  Y.  S. 
887;  Cherniek  v.  Ice  Cream  Co.,  129  N. 
Y.  S.  694;  Ovelsen  v.  Transp.  &  C.  Co., 
123  N.  Y.  S.  649;  Reid  v.  Eees'  Sons 
Co.,  155  N.  C.  230,  71  S.  E.  315;  Um- 
sted  V.  Co.,  18  N.  D.  309,  122  N.  W. 
390;  Fisher  v.  Prairie,  26  Okla.  337,  109 
P.  514;  Richardson  v.  S.  S.  Co.,  62  Or. 
490,  126  P.  24;  Rogers  v.  L.  Co.,  54  Or. 
387,  102  P.  601;  Ferrari  v.  Co.,  54  Or. 
210,  102  P.  1016;  Ainsley  v.  R.  Co.,  243 
Pa.  437,  90  A.  129;  Perrier  v.  Mills,  29 
R.  I.  396,  71  A.  796;  Berley  v.  Co.,  82 
S.  C.  360,  64  S.  E.  157;  Iverson  v.  Look 
(S.  D.),  143  N.  W.  332;  Orange  Lumb. 
Co.  V.  Ellis,  105  Tex.  363,  150  S.  W. 
582;  Hartshorn  Bros.  v.  Williamson 
(Tex.  Civ.),  156  S.  W.  264;  Carter  r.  R. 
Co.  (Tex.  Civ.),  155  S.  W.  638;  Pecos 
&  N.  T.  R.  Co.  V.  Finkler  (Tex.  Civ.), 
155  S.  W.  612;  Casey  i\  R.  Co.  (Tex. 
Civ.),  151  S.  W!  856;  Freeman  r.  Griewe 
(Tex.  Civ.),  143  S.  W.  730;  Internat'l, 
etc.  R.  Co.  V.  Meehan  (Tex.  Civ.),  129 
S.  W.  190;  Gentry  v.  Oilmill  (Tex.  Civ.), 
127  S.  W.  879;  Muse  v.  Abeel  (Tex. 
Civ.),  124  S.  W.  430;  El  Paso,  etc.  R. 
Co.  V.  Alexander  (Tex.  Civ.),  117  S.  W. 
927;  Stone  v.  R.  Co.,  35  Utah  305,  100 
P.  362;  Miner  v.  T.  Co.,  83  Vt.  311,  75 
A.  653;  Eraser  v.  Blanchard,  83  Yt.  136, 
73  A.  995;  Vaillaneourt  v.  R.  Co.,  82 
Vt.  416,  74  A.  99;  Anustasakas  v.  Co., 
57  Wash.  453,  107  P.  342;  Philbin  r.  R. 
Co.,  56  Wash.  610,  106  P.  169;  John- 
son t\  Collier,  54  Wash.  478,  103  P.  818; 
Gage  V.  L.  Co.,  53  Wash.  108,  101  P. 
501;  Morgan  i".  Lumb.  Co.,  51  Wash. 
335,  98  P.  1120;  Cook  v.  Co.,  48  Wash. 
619,  94  P.  189;  De  Mase  v.  Co.,  40 
Wash.  108,  82  P.  170;  McHolm  v.  Co., 
147  Wis.  381,  132  N.  W.  585;  Szewczyk 
V.  Co.,  146  Wis.  452,  131  N.  W.  977; 
Schumacher  r.  Co.,  142  WMs.  631,  126  N. 
W.  46;  Walker  v.  Co.,  131  Wis.  542, 
111  N.  W.  694. 

When  testimony  not  of  such  a  nature 
that  only  one  inference  could  be  drawn 
from  it.  Campbell  v.  R.  Co.,  90  S.  C. 
312,  73  S.  E.  4SS. 

Unless  facts  undisputed. — Chase  v.  R, 
Co.,  91  Neb.  SI,  135  N.  W.  430. 
Burden  of  proof  is  on  defendant. — Bal- 
timore &  O.  R.  Co.  r.  Tavlor,  ISO  Fed. 
828,  109  0.  C.  A.  172;  Scipel  v.  Kxa- 
nich  &  Bach,  129  N.  Y.  S.  373;  Gt. 
West.,  etc.  Co.  i\  Malone,  39  Okla.  693, 
136  P.  403. 


Construing  the  statute,  "the  reason- 
able and  obvious  interpretation  is  that 
an  assumption  of  risk  does  not  follow 
as  a  matter  of  law  from  a  knowledge 
or  understanding  of  the  risk,  but  is 
a  question  of  fact  to  be  decided  by 
the  jury  under  all  the  circumstances 
peculiar  to  the  case.  In  this  respect, 
the  change  wrought  by  the  statute  was 
to  make  applicable  to  actions  brought 
under  it  the  prevailing  doctrine  of  re- 
cent English  cases,  where  the  rule  as 
to  the  assumption  of  risks  was  applied 
less  rigidly  as  against  the  empiove. " 
Ovelsen  v.  Co.,  123  N.  Y.  S.  649;  Get- 
tins  i\  Kelley,  212  Mass.  171,  98  N.  E. 
684. 

522-90  Michigan  C.  R.  Co.  v. 
Ma.ikzrak,  200  Fed.  936,  119  C.  C.  A. 
320;  Womack  v.  Wks.,  172  Fed.  217, 
97  C.  C.  A.  35;  Delaware  &  H.  Co.  v. 
Beemer,  171  Fed.  821.  96  C.  C.  A.  493; 
Western  I.  Co.  v.  McFarland,  166  Fed. 
76,  91  C.  C.  A.  504;  Reed  r.  R.  Co.,  162 
Fed.  750;  Alabama  S.  &  W.  Co.  r.  Tal- 
lant,  165  Ala.  521,  51  S.  835;  Warren 
Co.  V.  Siggs,  91  Ark.  102,  120  S.  W. 
412;  Arkansas  Cent.  R.  Co.  v.  Workman, 
87  Ark.  471,  112  S.  W.  1082;  Boin  v. 
Co.,  155  Cal.  612,  102  P.  937;  German- 
Am,  L.  Co.  v.  Brock,  55  Fla.  577,  46  S. 
740;  Zinkl  v.  A.  Co.,  169  111.  App.  191; 
Kennedy  r.  Swift,  140  111.  App.  141, 
Swift  V.  Miller,  139  111.  App.  192;  Mil- 
ler V.  Co.,  239  111.  626,  88  X.  E.  196; 
Green  Eng.  Co.  v.  Rosinski  (Ind.  App.), 
105  N.  E.  938;  Madden  r.  Wilcox,  174 
Ind.  657.  91  N.  E.  933;  Brown  r.  Co.. 
143  la.  662,  120  N.  W.  732  (risk  caused 
bv  master's  negligence);  So.  R.  Co.  v. 
Mauck,  152  Kv.  498,  153  S.  W.  729; 
L'llote  r.  Co.,  203  Mass.  294,  89  N.  E. 
532;  Wickham  r.  R.  Co.,  110  ^finn.  74, 
124  N.  W.  639;  Gettins  r.  Kellev,  213 
Mass.  171,  98  N.  E.  684;  Di  Bari  r. 
Bishop,  199  Mass.  254,  85  K  E.  89; 
Peek  V.  Ostrom,  107  Minn.  488.  120  N". 
W.  1084:  Bigum  r.  Co.,  107  ^^inn.  567, 
119  N.  W.  481;  Werner  r.  R.  Co.,  138 
Mo.  App.  1,  119  S.  W.  1076;  Bradford 
r.  R.  Co.,  136  Mo.  App.  705.  119  S. 
W.  32;  O'Brien  r.  Co.,  40  Mont.  212, 
105  P.  724;  DriscoU  r.  Rolfe.  75  N. 
IT.  586,  71  A.  379;  Pelow  r.  Co.,  194 
N.  Y.  64,  86  N".  E.  812;  Elliff  r.  Co., 
53  Or.  66,  99  P.  76  (not  presumed  adult 
laborer  knows  chemical  characteristics 
of  zinc  chloride,  strength  depending 
upon  circumstances);  Izydorczyk  r.  Co., 
225  Pa.  533.  74  A.  428;  Tavares  v. 
Dewing   (R.   I.),  82   A.   133;   Manzi   v. 
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Co.,  29  E.  I.  460,  72  A.  394;  Sawyer 
V.  Co.,  83  S.  C.  271,  65  S.  E.  225;  St. 
Louis  S.  E.  Co.  V.  Marshall  (Tex.  Civ.), 
120  S.  W.  521;  Texas  &  N.  O.  E.  Co.  v. 
McCoy,  54  Tex.  Civ.  278,  117  S.  W. 
446;  Barney  v.  Co.,  85  Vt.  372,  82  A. 
113;  Fowlie  v.  Co.,  82  Vt.  230,  72  A. 
989  (facts  warrant  inference  of  ignor- 
ance of  defects  or  danger) ;  Meshish- 
nek  V.  Co.,  51  Wash.  382,  99  P.  9;  Novak 
V.  Co.,  141  Wis.  298,  124  N.  W.  282; 
Eankel  v.  Co.,  138  Wis.  442,  120  N.  W. 
269. 

See  Boyd  v.  Taylor,  195  Mass.  272,  81 
N.  E.  277;  Eahles  v.  Co.,  137  Wis.  506, 
118  N.  W.  350  (inability  of  adult  to 
understand  English  immaterial). 
Evidence  of  youth  and  inexperience 
should  be  submitted  to  jury,  not  as- 
sumed as  facts  by  court  in  its  in- 
structions. National  Biscuit  Co.  v. 
Scott  (Tex.  Civ.),  142  S.  W.  65. 
Master's  assurance  of  safety  shown. 
Warren  Co.  v.  Siggs,  91  Ark.  102,  120 
S.  W.  412. 

Servant  may  show  usual  and  customary 
manner  of  doing  work  in  which  en- 
gaged when  injured  to  meet  issue  of 
assumed  risk.  Kennedy  v.  Swift,  234 
111.  606,  85  N.  E.  287. 
Need  for  instruction  shown  by  proof 
that  inexperienced  would  probably 
have  done  work  in  manner  of  plaintiff. 
Johnson  V.  Co.,  156  Mich.  669,  121  N. 
W.  269. 

522-92  Custom  of  similar  employers 
to  give  instructions,  immaterial. 
Kirckhoff  v.  Co.,  148  la.  508,  123  N.  W. 
210. 

Neglect  of  statutory  duty  to  guard 
machinery  shown.  Gustafson  v.  Co. 
(Wash.),  97  P.  1094.  Immaterial 
whether  other  employers  conformed  to 
statute.  O'Connell  v.  Smith,  141  la. 
1,  118  N,  W.  266.  Whether  injury  sus- 
tained in  discharge  of  servant's,  or- 
dinarv  duties  or  not  if  sustained  in 
discharge  of  duty.  Miller  v.  Co.,  137 
Wis.  138,  118  N.  W.  536.  Non-observ- 
ance of  statute  for  protection  of  work- 
men raises  presumption  of  negligence 
where  injury  results.  Sterns  C.  Co.  v. 
Evans,  33  Ky.  L.  E.  755,  111  S.  W. 
308. 

523-93  American,  etc.  Co.  v.  Urban- 
ski,  162  Fed.  91,  89  C.  C.  A.  91;  Lar- 
sen  V.  Co.,  14  Cal.  App.  70,  111  P.  119; 
Savage  v.  Hayes,  142  111.  App.  316; 
Kerker  r.  Co.,  140  la.  209,  118  N.  E. 
306  (if  master  knew  or  ought  to  have 
known  fact) ;  Lunde  v.  Co.,  139  la.  688, 


117  N.  W.  1063;  Bartley  v.  C.  Co.  (Ky.), 
152  S.  W.  955;  North  East  C.  Co.  v. 
Preston,  132  Ky.  262,  116  S.  W.  704; 
Donovan  v.  Co.,  201  Mass.  357,  87  N. 
E.  580;  Lane  v.  Mills,  75  N.  H.  102,  71 

A.  629;  Driseoll  v.  Eolfe,  75  N.  H.  586, 
71  A.  379;  Tittlebaum  v.  Co.,  77  N.  J. 
L.  596,  73  A.  500;  Wood  v.  McCabe, 
151  N.  C.  457,  66  S.  E.  433;  Ferrari  v. 
Co.,  54  Or.  210,  102  P.  1016;  Cumming 
V.  Lawrence,  87  S.  C.  457,  69  S.  E.  1090; 
Walton  V.  Burchel,  121  Tenn.  715,  121 
S.  W.  391;  Producers'  O.  Co.  v.  Barnes 
(Tex.  Civ.),  120  S.  W.  1023. 
Transfer  of  minor  to  more  dangerous 
employment,  without  parents'  consent, 
evidence  of  negligence.  Hillsboro  C. 
Mills  V.  King,  51  Tex.  Civ.  518,  112  S. 
W.    132. 

Employment  of  child  under  age  speci- 
fied in  statute  sufficient  evidence  of 
negligence.  Danaher  v.  Co.,  126  App. 
Div.  385,  110  N.  Y.  S.  617. 
523-94  Louisville  &  N.  E.  Co.  v. 
Wilson,  162  Ala.  588,  50  S.  188;  Muel- 
ler V.  Co.,  143  111.  App.  332;  Cent.  Ky. 
Tract  Co.  v.  Smedley,  150  Ky.  o98,  150 
S.  W.  658;  Cook  v.  Urban  (Tex.  Civ.), 
167  S.  W.  251;  Continental  O.  &  C.  Co. 
r.  Gilliam  (Tex.  Civ.),  151  S.  W.  890. 
See  Forquer  v.  Co.,  37  Mont.  426,  97  P. 
843.  Contra  under  statute  as  to  children 
under  prescribed  age.  Madden  v.  Wil- 
cox, 174  Ind.  657,  91  N.  E.  933;  Inland 
S.  Co.  V.  Yedinak,  172  Ind.  423,  87  N. 

B.  229. 

Child  under  child  labor  statutory  age 
assumes  no  risk  and  not  chargeable 
with  contributory  negligence.  Lenahan 
V.  Co.,  218  Pa.  311,  67  A.  642,  120 
Am.  St.  885,  12  L.  E.  A.  (N.  S.)  461; 
Stehle  V.  Co.,  220  Pa.  617,  69  A.  1116; 
Sullivan  v.  Co.,  222  Pa.  40,  70  A.  909. 
523-95  King  v.  Co.,  143  Ala.  632,  42 
S.  27;  Stegmann  v.  Gerber,  146  Mo. 
App.  104,  123  S.  W.  1041;  Goodwin  r. 
Co.,  80  S.  C.  349,  61  S.  E.  390.  Contra 
as  to  infant  under  fourteen.  Owens 
V.  Mills,  83  S.  C.  19,  64  S.  E.  915. 
Comp.  Alexander  v.  Mills,  83  S.  C.  17, 
64  S.  E.  914.  See  Ball  v.  E.  Co.,  123 
La.  7,  48  S.  .565;  supra,  "Infants," 
267-17. 

Incapacity  under  fourteen  presumed 
prima  facie,  as  capacity  over  that  age. 
Ewing  V.  Co.,  65  W.  Va.  726,  65  S. 
E.  200.  See  Goodwin  v.  Co.,  80  S.  C. 
349,  61  S.  390. 

523-96  Doolan  v.  Co.,  200  Mass.  200, 
85  N.  E.  1055,  proof  of  mental  de- 
ficiency proper  though  not  pleaded. 
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Appearance  of  plaintiff  as  witness  re- 
garded by  jury  on  issue  of  competency 
to  appreciate  risk.  Ewing  v.  Co.,  65 
W.  Va.  726,  65  S.  E.  500. 
523-99  King  v.  Co.,  143  Ala.  632,  42 
S.  27;  Hairston  v.  Co.,  66  W.  Va.  324, 
66  S.  E.  473  (if  infant  fourteen) ;  Bare 
V.  Co.,  61  W.  Va.  28,  55  S.  E.  907. 
Contra  if  servant  under  fourteen. 
Ghaner  t.  Co.,  85  S.  C.  90,  67  S.  E.  242. 
Misrepresentations  on  behalf  of  minor, 
though  not  denied  by  him,  as  to  age 
do  not  estop  him  from  recovering  for 
injuries  sustained  in  employment  from 
which  barred  by  statute.  Braasch  v. 
Co.,  153  Mich.  6'52,  118  N.  W.  366. 
Master's  knowledge  of  servant's  mi- 
nority must  be  shown  unless  appear- 
ances sufficient  to  cause  inquirv.  Louis- 
ville &  N.  R.  Co.  V.  Wilson,  "l62  Ala. 
588,  50  S.  188. 

Comparison  of  danger  connected  with 
employment,  to  which  father  consented, 
cannot  be  made  with  danger  connected 
with  different  employment  to  which 
minor  subjected.  Ewing  v.  Co.,  65  W. 
Va.  726,  65  S.  E.  500. 
523-1  Choctaw,  etc.  R.  Co.  v.  Mc- 
Dade,  191  U.  S.  64;  Yazoo,  etc.  Co.  r. 
Wright,  207  Fed.  '281,  125  C.  C.  A. 
25;  Williams  v.  Min.  Co.,  200  Fed.  211, 
118  C.  C.  A.  397;  Lake  r.  Co.,  160  Fed. 
887,  88  C.  C.  A.  69;  Missouri,  etc.  R. 
Co.  V.  Wilhoit,  160  Fed.  440,  87  C.  C. 
A.  401;  St.  Louis,  etc.  Co.  r.  Rodgers 
(Ark.),  167  S.  W.  106;  Nashville  Lumb. 
Co.  V.  Thornton,  101  Ark.  283,  142  S.  W. 
152;  St.  Louis,  etc.  R.  Co.  r.  Jamison, 
87  Ark.  511,  113  S.  W.  41;  Barckdall 
V.  B.  Co.,  21  Cal.  App.  685,  132  P.  846; 
Bogers  v.  Ponet,  21  Cal.  App.  577,  132 
P.  851;  Girard  v.  Co.,  82  Conn.  271,  73 
A.  747;  Murphv  r.  Jones,  168  Til.  App. 
23;  IVfcShane  r.  Hanreddv,  167  111.  App. 
374;  Shipley  r.  R.  Co.,  164  Til.  App.  69; 
Lake  Shore,  etc.  R.  Co.  r.  Johnson,  172 
Ind.  548,  88  N.  E.  849;  Kirchoff  r.  Co., 
148  Li.  508,  123  N.  W.  210;  Glenn  r.  R. 
Co.,  157  Ky.  453,  163  S.  W.  461;  Robin- 
son N.  &  C  Co.  r.  Legrande,  l."l  Kv. 
188,  151  S.  W.  383;  Dvor  r.  Co.,  144  Kv. 
592,  139  S.  W.  789;  Main  Jellico  M.  C. 
Co.  V.  Parker  (Kv.),  124  S.  W.  871; 
Harris  r.  Co.,  llTMd.  209,  73  A.  805; 
Lobenstein  r.  Iron  Wks.  (Mich.).  146 
N.  W.  293;  Stenvog  v.  Co..  108  Minn. 
199,  121  N.  W.  903;  Coin  v.  Co.,  222-  Mo. 
488,  121  S.  W.  1;  Pullev  v.  Co..  136 
Mo.  App.  172,  nn  S.  W.  430;  Evans 
V.  Co..  129  App.  Div.  768.  113  N.  Y.  S. 
986;    Peters   r.   Coal   Co.,  243   Pa.   241, 


90  A.  65;  Lamb  r.  R.  Co.,  217  Pa.  564, 
66  A.  762;  Hess  v.  Ins.  Co.,  38  Pa.  Super. 
158;  Cisco  O.  Mill  r.  Van  Geem  (Tex. 
Civ.),  166  S.  W.  439;  Galveston,  etc 
Co.  V.  Hodnett  (Tex.),  163  S.  W.  13; 
San  Antonio  B.  Assn.  v.  Wolfshohl 
(Tex.  Civ.),  155  S.  W.  644;  Blalack  v. 
Tr.  Co.  (Tex.  Civ.),  149  S.  W.  1086; 
Continental  O.  &  C.  Co.  v.  Scott,  51 
Tex.  Civ.  117,  112  S.  W.  107;  McPher- 
son  V.  R.  Co.,  140  Wis.  473,  122  N.  W. 
1022.  Contra  if  result  from  breach  of 
master's  statutory  duty.  Miami  C.  Co. 
V.  Kane,  45  Ind.  App.  391,  90  N.  E. 
13. 

The  knowledge  must  amount  to  a  com- 
plete appreciation  of  the  risk  and  not 
a  mere  apprehension  of  danger.  Orange 
Lumb.  Co.  V.  Ellis,  105  Tex.  363,  150 
S.  W.  582. 

Rule  inapplicable  where  doctrine  of  as- 
sumed risk  inap]>licable.  Devine  v.  Co., 
240  111.  369,  88  X.  E.  Sn4. 
Presumption  extends  not  to  risks  re- 
sulting from  negligence  of  master  in- 
creasing danger.  St.  Louis,  etc.  R.  Co. 
V.  Mangan,  86  Ark.  507,  112  S.  W.  168. 
523-2  Republic  L  &  S.  Co.  v.  Thom- 
asino,  176  Fed.  49,  99  C.  C.  A.  523; 
Utah  C.  M.  Co.  r.  Bateman,  176  Fed. 
57,  99  C.  C.  A.  365;  Missouri,  etc.  R. 
Co.  V.  Wilhoit,  160  Fed.  440.  87  C.  C.  A. 
401;  Ross  r.  B.  Co.,  243  111.  440.  90  N. 
E.  701;  Vandeveer  v.  Anderson.  143  111. 
App.  65;  Layman  v.  Co.,  142  111.  App. 
580;  Lammev  r.  Co..  144  la.  640,  123 
N.  W.  356;  Green  River  C.  &  C.  Co.  f. 
Phaup,  137  Ky.  34,  121  S.  W.  651; 
Smith  i:  R.  Co.,  Ill  Md.  274,  73  A. 
818;    Cote    v.    Pingree,    205    Mass.    2S6, 

91  N.  E.  300;  Harris  r.  R.  Co..  146 
Mo.  App.  524,  124  S.  W.  576;  Welch 
?•.  Waterbiirv,  136  App.  Div.  315.  120 
N.  Y.  S.  10.59;  Sabatino  r.  Co.,  136  App. 
Div.  217:  120  X.  Y.  S.  956;  Scott  v. 
R.  Co.,  136  App.  Div.  347.  120  X\  Y.  S. 
895;  Frank  v.  Co.,  IS  O.  Dec.  32;  Stir- 
ling r.  Co.,  39  Pa.  Super.  42;  Lone  Star 
B.  Co.  V.  Solcher  (Tex.  Civ.),  126  S.  W. 
26;  Maxwell  G.  Co.  r.  Wallan,  57  Tex. 
Civ.  42,  121  S.  W.  182;  Lad  wig  v.  Co., 
141  Wis.  191,  124  N.  W.  407. 
524-3  American,  etc.  Co.  f.  Urban- 
ski,  162  Fed.  91,  89  C.  C.  A.  91;  Gag- 
non  r.  Co.,  174  Fed.  477;  Savage  f. 
Haves,  142  111.  App.  316;  Kerker  r. 
Co.,  140  la.  209.  118  N.  W.  306;  Dono- 
van V.  Co..  205  Mass.  248,  91  X.  E 
305;  Clemens  r.  Co..  152  Mich.  495. 
117  N.  W.  1<57;  Borchardt  r  Co..  106 
Minn.   134,  118  N.  W.  359:   Barnev  r. 
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Co.,  85  Vt.  372,  82  A.  113;  Herring  v. 
Co.,  139  Wis.  412,  121  N.  W.  170. 
524-4  Am.  S.  &  T.  P.  Co.  v.  Urban- 
ski,  162  Fed.  91,  89  C.  C.  A.  91;  Wallis 
f.  E.  Co.,  77  Ark.  556,  95  S.  W.  446; 
Choctaw,  etc.  E.  Co.  iK  Jones,  77  Ark. 
367j  92  S,  W.  244;  Williams  v.  Co.,  37 
Colo.  62,  86  P.  337;  Vickery  v.  E.  Co., 
87  Conn.  634,  89  A.  277;  Arnold  v. 
Co.,  83  Conn.  97,  75  A.  78;  Bowring 
V.  Co.,  5  Penne.  (Del.)  594,  66  A.  369; 
Crawford  v.  Co.,  12  Ida.  678,  87  P. 
998;  Egan  v.  Tr.  Co.  (Ind.  App.),  103 
N.  E.  1100;  Chicago,  etc.  E.  Co.  f. 
Brvan,  37  Ind.  App.  487,  75  N.  E.  678; 
Hamm  v.  A.  Co.,  147  la.  681,  125  N.  W. 
186;  Duffey  v.  Co.,  147  la.  225,  124 
N.  W.  609;  Cinkovitch  v.  C.  Co.,  143  la. 
595,  121  N.  W.  1036;  Madden  v.  Co., 
133  la.  699,  111  N.  W.  57;  Arenschield 
V.  E.  Co.,  128  la.  677,  105  N.  W.  200; 
Martin  r.  Co.,  131  la.  724,  106  N.  W. 
359;  Calloway  p.  Co.,  129  la.  1,  104 
N.  W.  721  (must  show  knov/ledge  or 
that  conditions  were  such  that  ignor- 
ance was  inexcusable) ;  Bartley  v.  C.  Co. 
(Ky.),  152  S.  W.  955;  Cumberland  T. 
Co.  V.  Graves,  31  Ky.  L.  E.  972,  104  S. 
W.  356;  Urquhart  v.  Co.,  192  Mass.  257, 
78  N.  E.  410;  Moylon  v.  Co.,  188  Mass. 
499,  74  N.  E.  929;  Oiva  V.  Min.  Co. 
(Mich.),  146  N.  W.  181;  Cristanelli  v. 
Co.,  154  Mich.  423,  117  N.  W.  910;  Mc- 
Donald V.  Co.,  140  Mich.  401,  103  IST.  W. 
829;  Nord  V.  Co.,  33  Mont.  464,  84  P. 
3116;  Stephens  v.  Elliott,  36  Mont.  92, 
92  P.  45;  Grimm  v.  Co.,  79  Neb.  395, 
114  N.  W.  769;  Bryant  v.  Pissell,  84 
N.  J.  L.  72,  86  A.  458;  Leddy  v.  Carlev, 
78  Misc.  546,  139  N.  Y.  S.  227;  Free- 
mont  V.  E.  Co.,  Ill  App.  Div.  831,  98 
N.  Y.  S.  179;  Strong  v.  E.  Co.,  121 
App.  Div.  391,  106  N.  Y.  S.  85;  Graves 
V.  Co.,  125  App.  Div.  132,  109  K  Y.  S. 
256;  Hunt  v.  Co.,  100  App.  Div.  119,  91 
N.  Y.  S.  279:  Orange  Lumb.  Co.  r.  El- 
lis, 105  Tex.  363,  150  S.  W.  582;  Texas, 
etc.  Co.  V.  Bird  (Tex.  Civ.),  165  S.  W. 
8;  El  Paso,  etc.  E.  Co.  v.  Welter'  (Tex. 
Civ.),  125  S.  W.  45;  Galveston,  etc. 
E.  Co.  V.  Hanson  (Tex.  Civ.),  125  S. 
W.  63;  Industrial  Co.  v.  Bivens.  47  Tex. 
Civ.  396,  105  (^  W.  831;  Galveston, 
etc.  E.  Co.  V.  Parish  (Tex.  Civ.),  93  S. 
W.  682;  Hoff  V.  Co.,  48  Wash.  581,  94 
P.  6.54;  Prior  V.  Eggert,  39  Wash. 
481,  81  P.  929  (preponderance  of  evi- 
dence necessarv) ;  Blankavag  v.  Co..  136 
Wis.  380,  117  N.  W.  852.  Contra,  Eoas 
V.  E.  Co.,  243  111.  440,  90  N.  E.  701; 
S^ift  T.   Gavlord,    229   111.    330,   82   N. 


E.  299;  Dunbar  v.  E.  Co.,  79  Vt.  474, 
65  A.  528;  Bolton  r.  Ovitt,  80  Vt.  362, 
67  A.  881;  McDuffee  v.  E.  Co.,  81  Vt. 
52,  69  A.  124. 

Unless  the  jury  believe  from  the  testi- 
mony of  the  plaintiff,  or  other  evidence 
in  the  case,  including  the  knowledge 
and  experience  of  the  plaintiff,  that  he 
knew,  or  should  have  known,  of  the 
defect  complained  of.  Seininski  v.  Co. 
(Del.),  83  A.  20. 

Master  must  show  servant's  assump- 
tion of  risks  obviated  by  ordinarv  care. 
Manning  v.  Co.,  52  Or.  101,  96  P.  545. 
Servant  must  show  machinery  left  un- 
guarded required  guarded  by  statute. 
Jenkins  v.  Co.,  43  Ind.  App.  463,  87 
N.  E.  992. 

524-5  Webb  p.  Dinnie  Bros.,  22  N. 
D.  377,  134  N.  W.  41;  Flaherty  v\ 
Const.  Co.,  243  Pa.  580,  90  A.  342. 
Character  of  risk  shown,  but  improper 
to  allow  testimony  that  there  was  noth- 
ing connected  with  it  which  plaintiff 
would  not  likely  see.  Gulf  C.  Co.  v. 
Abernathy  (Tex.  Civ.),  116  S.  W.  869. 
524-6  be  Frates  r.  Co.,  243  111.  356, 
90  N.  E.  719;  Waggoner  v.  Porterfleld, 
55  Tex.  Civ.  169,  118  S.  W.  1094. 
525-T  Herrera  v.  Sup.  Co.  (N.  J.), 
88  A.  1082.  Servant's  knowledge 
shown  under  plea  of  contributory  neg- 
ligence. Burkard  v.  Co.,  217  Mo.  466, 
117  S.  W.  35. 

525-8  Prattville  Cotton  Mills  Co.  v. 
McKinney,  178  Ala.  554,  59  S.  498; 
Odabashian  v.  Eubber  Co.,  214  Mass. 
66,  100  N.  E.  1081;  Iverson  v.  Look 
(S.  D.),  143  N.  W.  332;  Texas,  etc.  E. 
Co.  V.  Plummer,  57  Tex.  Civ.  563,  122 
S.  W.  942. 

That  there  were  not  enough  men  to 
handle  the  train.  Kington  Coal  Co. 
V.  Aaron,  147  Ky.  480,  144  S.  W.  371. 
Indirect  evidence  establishes  servant's 
lack  of  knowledge.  Eoss  v.  E.  Co., 
243  111.  440,  90  N.  E.  701. 
Ignorance  of  special  danger  testified 
to  though  servant  knew  of  defective 
condition.  Am.  S.  &  T.  Co.  v.  Urban- 
ski,  162  Fed.  91,  89  C.  C.  A.  91. 
525-9  Alteriae  v.  C.  Co.,  161  Ala. 
435,  49  S.  867;  Briggs  p.  Co.,  163  Ala. 
237,  50  S.  1025;  Kolp  P.  Co.,  145  111. 
App.  645  (if  work  ordered  done  within 
general  scope  of  employment) ;  Weber 
V.  E.  Co.,  143  111.  App.  498;  Slavik  v. 
I.  &  E.  Co.,  143  111.  App.  509;  Chicago, 
etc.  R.  Oo.  V.  Sanders,  42  Ind.  App.  585, 
86  N.  E.  430  (obvious  danger);  Mel- 
lette V.  Co.,  45  Ind.  App.  88,  86  N.  E. 
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432  (like  ease) ;  Mason  v.  Henry,  137 
Ky.  51,  121  S.  W.  1001  (if  work  or- 
deied  done  in  usual  course  of  employ- 
ment) ;  Stenvog  v.  Co.,  108  Minn.  199, 
121  N.  W.  903;  Pulley  v.  Co.,  136  Mo. 
App.  172,  116  S.  W.  430;  Evans  i'. 
Co.,  129  App.  Div.  768,  113  N.  Y.  S. 
9S6;  Kennedy  v.  T.  Co.,  12.5  App.  Div. 
846,  no  N.  Y.  S.  887;  Texas  B.  Co. 
V.  Hutson  (Tex.  Civ.),  116  S.  W.  146. 
Held,  for  the  jury. — ;MeBraver  v.  Chem- 
ical Co.,  89  S.  C.  387,  71  S.'  E.  980. 
Master's  intention  as  to  manner  of  per- 
formance of  order  cannot  be  shown. 
Missouri,  etc.  R.  Co.  v.  Gray,  5G  Tex. 
Civ.  61,  120  S.  W.  527. 
Employe  must  show  obedience  caused 
injurv.  Tuckett  v.  Laundry,  30  Utah 
273,  84  P.  500. 

525-10  Alaska,  etc.  Co.  r.  Ej^an,  202 
Fed.  867,  121  C.  C.  A.  225;  Ohio  C.  M. 
Co.  V.  Hutchings,  172  Fed.  201,  96  C.  C. 
A.  653;  Alabama,  etc.  Co.  v.  Tallant, 
165  Ala.  521,  51  S.  835;  St.  Louis,  etc. 
R.  Co.  V.  Puckett,  88  Ark.  204,  114  S. 
W.  224;  Chenoweth  v.  Burr,  242  111. 
312,  89  N.  E.  1008;  Yarber  v.  R.  Co., 
235  111.  589,  85  N.  E.  928;  Kennedy  v. 
Swift,  234  111.  606,  85  N.  E.  287;  Cheno- 
weth V.  Burr,  146  111.  App.  443;  Ken- 
nedy V.  Swift,  140  111.  App.  141  (shown 
work  directed  done  in  unusual  way, 
and  that  usual  way  safe) ;  Mellette  v. 
Co.,  45  Ind.  App.  88,  86  N.  E.  432 
(order  must  be  specific);  Young  r.  R. 
Co.,  82  Kan.  332,  108  P.  99;  Mo.,  etc. 
R.  Co.  V.  Walker,  79  Kan.  31,  99  P 
269;  Evans  Chem,  Wks.  v.  Ball  (Ky.), 
167  S.  W.  390;  Interstate  C.  Co.  v. 
Molner,  150  Ky.  321,  150  S.  W.  372; 
Louisville,  etc.  Co.  v.  Armstrong,  137 
Ky.  146,  125  S.  W.  276;  Pittsburg,  etc. 
Co.  1-.  Schaub,  136  Ky.  652,  124  S.  W. 
885;  Owensboio  v.  Gabbert,  135  Ky. 
346,  122  S.  W.  178;  Keen  v.  L.  Co. 
(Kv.),  118  S.  W.  355;  Ballard  r.  Lee, 
13l"  Kv.  412,  115  S.  W.  732;  Louisville, 
etc.  Co.  v.  Mahan  (Ky.),  113  S.  W.  8S6; 
Price,   etc.   Co.    v.   Tlaley,   137   Ky.    305, 

125  S.  W.  720;  Mathews  v.  Kerlin,  122 
La.  606,  48  S.  123;  Euckner  r.  Co., 
221  Mo.  700,  120  S.  W.  766;  Schlavick 
r.  Shoe  Co.,  157  Mo.  App.  83.  137  S. 
W.  79;  Bennett  r.  L.  Co.,  146  Mo.  App. 
565,  124  S.  W.  608;  Anderson  r.  C.  & 
M.  Co.,  138  Mo.  App.  76,  119  S.  W. 
9S6;    Miller   r.    Co.,   141    Mo.   App.   462. 

126  S.  W.  187;  Benak  i\  Wks.,  85  Neb. 
836,  124  N.  W.  461;  Halev  r.  Co..  127 
App.  I)iv.  753,  112  N.  Y.  S.  25  (dis- 
tinction   stated   in   text    not   noticed); 


Lowe  V.  R,  Co.,  85  S.  C.  363,  67  S.  E. 
460;  Galveston,  etc.  R.  Co.  v.  Sanchez, 
57  Tex.  Civ.  87,  122  S.  W.  44;  Houston, 
etc.  R.  Co.  r.  Johnson  (Tex.  Civ.),  118 
S.  W.  1150;  Houston,  etc.  R.  Co.  v. 
Malloy,  54  Tex.  Civ.  490,  118  S.  W. 
721;  Hugo  v.  Paiz  (Tex.  Civ.),  128  S. 
W.  912;  Washington-S.  R.  Co.  v.  Che- 
shire, 109  Va.  741,  65  S.  E.  27;  Lamoon 
V.  Co.,  74  Wash.  164,  132  P.  880;  Anus- 
tasakas  v.  Co.,  57  Wash.  453,  107  P.  342; 
Miller  v.  Co.,  137  Wis.  138,  118  N.  W. 
536, 

See  Griffin  v.  Co.,  204  Mass.  447,  90 
N.  E.  926;  Igo  v.  R.  Co.,  204  Mass.  197, 
90  N.  E.  574;  Proulx  v.  Bishop,  204 
Mass.  130,  90  N.  E.  539;  Carriere  v. 
Co.,  203  Mass.  322,  89  N.  E.  544;  No- 
vak V.  Co.,  141  Wis.  298,  124  X.  W. 
282. 

Presence  and  acquiescence  of  servant's 
superior  in  porfonnaiKe  c>f  act  relevant 
on  issue  of  whether  servant  discharg- 
ing duties.  St.  Louis  S.  &  L.  Co.  v. 
Sawyer,  90  Ark.  473,  119  S.  W.  830. 
Assurance  of  safety  must  relate  to  con- 
dition after  thing  reached  condition  it 
was  in  when  injury  resulted.  Yarber 
V.  R.  Co.,  235  111.  5s9.  s5  N.  E.  it2S. 
Direct  order  of  master  to  inexperienced 
servant  shown  as  circumstance  excus- 
ing servant  from  degree  of  caution  oth- 
erwise due.  Hobbs  r.  Small,  4  Ga.  App. 
627,  62  S.  E.  91. 

Assurance  of  safety  of  place  relied  on. 
Brown  v.  Lennane,  155  Mich.  868,  118 
N.  W.  581,  dist.  other  local  cases. 
Orders  and  directions  regarded  on  ques- 
tion of  contributory  negligence.  Haidu- 
kovich  v.  Co.,  106  Minn.  230,  118  N. 
W.  1017;  Cleveland,  etc.  R.  Co.  r.  Bos- 
sert,  44  Ind.  App.  245,  87  N.  E.  158. 
Foreman's  authority  to  give  directions 
to  workman  jiresumed.  Collins  v.  Co., 
143  :\lo.  Ai)p.  333,  127  S.  W.  641. 
In  Mississippi  j^eril  must  be  so  obvious- 
ly imminent  as  to  render  servant's  con- 
duct careless  to  point  of  recklessness. 
Yazoo,  etc.  R.  Co.  v.  Scott,  95  Miss. 
43,  -IS  S.  239. 

525-12  Cotton  r.  Co.,  147  la.  427, 
123  X.  W.  381;  Griflin  r.  Co..  204  Mass. 
477,  90  N.  E.  926;  Jellow  v.  S.  Co.,  20; 
]\rass.  464,  87  N.  E.  906;  Carlson  r.  R. 
Co.,  106  Minn.  254,  118  N.  W.  832; 
Pankow  r.  Swift,  78  N.  J.  L.  532,  74  A. 
669;  Towler  r.  Mfg.  Co.,  79  N.  J.  L.  140, 
74  A.  279;  Pavan  r.  Worthen  &  A.  Co. 
(N.  .1.),  83  A.  960;  Flans  Bois  C.  Co.  v. 
.Tanewav,  22  Okla.  425,  99  P.  153;  Pfei- 
fer  V.  Steel  Co.,  243  Pa.  256,  90  A.  152; 
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Hughes  B.  Co.  v.  Mendoza  (Tex.  Civ.), 
156  S.  W.  328;  Taylor  v.  White  (Tex. 
Civ.),  113  S.  W.  554;  Larnoon  v.  Co., 
74  Wash.  164,  132  P.  880;  Morgan  v. 
Co.,  51  Wash.  335,  98  P.  1120  (to  re- 
pair on  or  after  certain  event);  Cook 
V.  Co.,  51  Wash.  316,  98  P.  1130. 
Entry  in  master's  'books  competent  to 
show  notice  of  defect,  but  not  to  show 
that  defect  existed.  Brady  v.  R.  Co., 
76  N.  J.  L.  744,  71  A.  238. 
525-13  Great  Northern  R.  Co.  v.  Me- 
Dermid,  177  Fed.  105,  100  C.  C.  A.  525; 
Haines  v.  Spencer,  167  Fed.  266,  92  C. 
C.  A.  658;  St.  Louis,  etc.  R.  Co.  v. 
Phillips,  165  Ala.  504,  51  S.  638;  Pfeif- 
fer  Stone  Co.  v.  Ford  (Ark.),  148  S.  W. 
516;  St.  Louis,  etc.  R.  Co.  v.  Holman, 
90  Ark.  555,  120  S.  W.  146;  Hawley  v. 
C.  Co.,  16  Cal.  App.  50,  116  P.  84; 
Suchorael  v.  Maxwell,  240  HI.  231,  88 
N.  E.  558;  Holacek  v.  Sinclair,  145  la. 
569,  124  N.  W.  331;  Cinkovitch  v.  C. 
Co.,  143  la.  595,  121  N.  W.  1036;  Brou- 
seau  V.  Co.,  158  Mich.  312,  122  N.  W. 
620  (rule  applies  alike  to  tools  and  com- 
plicated machinery) ;  Buekner  v.  Co., 
221  Mo.  700,  120  S.  W.  766;  Burch  v. 
Co.,  32  Nev.  75,  104  P.  225;  Schmidt  v. 
Co.,  15  N.  M.  232,  107  P.  677;  Rice 
V.  Co.,  174  N.  Y.  385,  66  N.  E.  979, 
95  Am.  St.  585,  62  L.  R.  A.  611;  Lobasco 
V.  Food  Co.,  127  App.  Div.  677,  111 
N.  Y.  S.  1007;  Stokes  v.  P.  Co.,  134 
App.  Div.  363,  119  N.  Y.  S.  37;  Hollis 
v.  Widener,  221  Pa.  72,  70  A.  287; 
Meade  v.  Rys.,  223  Pa.  145,  72  A.  263; 
Gulf,  etc.  R.  Co.  V.  Adams  (Tex.  Civ.), 
121  S.  W.  S76;  Myhra  v.  R.  Co.,  62 
Wash.  1.  112  P.  939. 
"A  promise  to  remedy  a  defect  com- 
plained of  does  not  prove  that  the  de- 
fect actually  existed,  or  establish  neg- 
ligence on  the  part  of  the  master;  but, 
a  defective  condition  having  been 
proved,  a  promise  to  repair  may  be 
proved  for  the  purpose  of  shifting  the 
risk  from  the  servant  to  the  master 
himself.  Where  a  defect  which  might 
constitute  negligence  is  shown,  the  in- 
jured employe  may  prove  that  he 
called  the  attention  of  his  master  to 
the  defect,  and  that  the  master  prom- 
ised to  repair,  and  during  the  contin- 
uance Of  the  promise,  if  it  was  in  fact 
made,  the  risk  of  injury  through  rea 
sonable  care  in  the  use  of  the  defective 
machine  rests  on  the  master,  and  not 
on  the  servant."  Carron  v.  Standard 
Refrigerator  Co.,  123  N.  Y.  S.  682. 
Limitations  on  rule. — See  Am.   T.   Co. 


V.  Adams,  137  Ky.  414,  125  S.  W.  1067. 
526-14  Southwestern  B.,  etc.  Co.  v, 
Schmidt,  226  U.  S.  162,  33  Sup.  Ct.  68, 
57  L.  ed.  170;  McClaren  v.  Co.,  166  Fed. 
714,  92  C.  C.  A.  3&6;  Crosby  v.  R.  Co., 
158  Fed.  144;  Marcum  v.  Lumb.  Co.,  88 
Ark.  28,  113  S.  W.  357;  St.  Louis,  etc. 
R.  Co.  v.  Mangan,  86  Ark.  507,  112  S. 
W.  168;  St.  Louis,  etc.  R.  Co.  v.  Hol- 
man, 90  Ark.  555,  120  S.  W.  146;  Elie 
V.  Cowles,  82  Conn.  236,  73  A.  258; 
Suchomel  v.  Maxwell,  144  111.  App.  543; 
Miller  v.  Co.,  141  la.  701,  118  N.  W. 
518;  Burkard  V.  Co.,  217  Mo.  466,  117 
S.  W.  35;  Morgan  v.  R.  Co.,  136  Mo. 
App.  337,  117  S.  W.  106;  Comer  v. 
Meyer,  78  N.  J.  L.  464,  74  A.  497; 
Andrecsik  v.  Co.,  73  N.  J.  L.  6-64,  63  A. 
719,  4  L.  R.  A.  (N.  S.)  913;  Dowd  v. 
R.  Co.,  70  N.  J.  L.  451,  57  A.  248; 
McGill  V.  Co.,  79  O.  St.  203,  86  N.  E. 
989;  Hollis  v.  Widener,  221  Pa.  72, 
70  A.  287;  Taylor  v.  White  (Tex.  Civ.), 
156  S.  W.  349;  Medlin  M.  Co.  v.  Schmidt 
(Tex.  Civ.),  126  S.  W.  689;  Alkire  v. 
Co.,  57  Wash.  300,  106  P.  915;  Mor- 
gan V.  Lumb.  Co.,  51  Wash.  335,  98  P. 
1120. 

Where  servant  was  directed  by  master 
to  drive  unbroken  horse  for  one  more 
day,  this  exonerated  him  from  assum- 
ing risk.  Nooney  v.  Exp.  Co.,  208  Fed. 
274,  125  C.  C.  A.  474. 
526-16  St.  Louis,  etc.  R.  Co.  v.  Hol- 
man, 90  Ark.  555,  120  S.  W.  146;  Shue 
V.  R.  Co.,  6  Ga.  App.  714,  65  S.  E. 
697;  Miller  v.  Co.,  141  la.  701,  118  N. 
W.  518;  Am.  T.  Co.  v.  Adams,  137  Ky. 
414,  125  S.  W.  1067;  Cook  v.  Co.,  51 
Wash.  316,  98  P.  1130;  Lower  v.  Whit- 
ney Bros.  Co.,  147  Wis.  41,  132  N.  W. 
588. 

526-17  Wortz  v.  Biscuit  Co.,  105 
Ark.  526,  151  S.  W.  691;  Chicago  Mill 
&  L.  Co.  V.  Wells,  101  Ark.  537,  142  S. 
W.  1131;  St.  Louis,  etc.  R.  Co.  v.  Meal- 
man,  78  Kan.  496,  97  P.  381;  Am.  T.  Co. 
v.  Adams,  137  Ky.  414,  125  S.  W.  1067; 
Primley  v.  Co.,  53  Wash.  687,  102  P. 
763. 

Testimony  showing  that  plaintiff  knew 
that  the  promise  of  the  master  to  re- 
pair had  come  to  an  end  and  had  not 
been  fulfilled,  and  that  he  was  no  longer 
relying  upon  same.  Nashville  Lumb. 
Co.  V.  Thornton,  101  Ark.  283,  142  S. 
W.  152. 

Implied  promise  sufficient. — Huggard  v. 
Co.,   132   la.   724,  109   N.  W.  475. 
526-18       See  Devine  v.  Co.,  126  App. 
Div.  7,  110  N.  Y.  S.  119. 
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Promise  made  a  fellow  servant  and 
communicated  to  plaintiff  may  be  re- 
lied upon.  St.  Louis,  etc.  R.  Co.  t". 
Mangan,  86  Ark.  507,  112  S.  W.  16S; 
Odil  C.  Co.  V.  Tadlock,  216  111.  624, 
75  X.  E.  332. 

52G-19  Alkire  v.  Co.,  57  Wash.  300, 
106  P.  915. 

Nor    to    the    plaintiff    individually. — 
Phoenix   JelHco    f'oal    Co.    v.   Robinson, 
14S  Ky.  26,  145  S.  W.  1131. 
526-20       Johnson  v.  Co.,  88  Ark.  243, 

114  S.  W.  722,  statute.  See  St.  Louis, 
etc.    R.    Co.   r.    Hawkins,    88    Ark.    548, 

115  S.  W.  175,  holding  servant  may 
assume  for  reasonable  time  complaint 
heeded. 

526-21  Colorado  &  S.  R.  Co.  f.  Rey- 
nolds, 51  Colo.  231,  116  P.  1043;  Mor- 
den,  etc.  Wks.  v.  Fries,  228  111.  246, 
81  N.  E.  862  (and  that  promise  was  in- 
ducement); Fotheringill  v.  Copper  Co., 
43  Mont.  485,  117  P.  86;  Burch  r.  Co., 
32  Xev.  75,  104  P.  225. 
Master  must  show  performance  of  duty 
of  repairing.  Mcf^larcn  v.  Co.,  166  Fed. 
714,  92  C.  C.  A.  3^6. 
Proof  of  existence  of  defect  necessary 
to  make  master's  promise  binding  or 
material.  Coin  r.  Co.,  222  Mo.  4«SS, 
121   S.  W.  1. 

Xxpress  delegation  of  master's  author- 
ity to  make  promise  nood  not  be  shown. 
Spencer  r.  Haines,  74  X.  J.  L.  13.  64 
A.  970;  Fcx  r.  R.  Co.,  75  N.  J.  L.  716, 
67  A.  1011;  Stokes  r.  Co.,  134  App. 
Div.  363,  119  X.  Y.  S.  37. 
Assurance  of  safety  of  place,  after 
making  insj)0(tion  and  alterations,  may 
be  relied  upon.  Virginia  I.,  etc.  Co. 
r.  Munsey,  110  Va.  156.  65  S.  E.  47S. 
If  servant  unable  to  ascertain.  Keller 
t\  Berry  (Ky.).  121  S.  W.  1009. 
Master  must  show  scope  of  servant's 
dutv.  Quebec  R.,  L.  &  P.  Co.  r.  Fortin, 
40  Can.  Sup.  181. 

Plaintiff  may  show  defendant  conscious- 
ly neglected  statutory  duty. — Mortens 
V.  Co.,  235  111.  510.  <io  X.  ]■:.  m. 
On  question  of  duty  to  remedy  defect 
known  to  both  parties  comjtetent  to 
show  how  many  defects  remedied  by 
master.  Maseott  C  Co.  v.  Garrett,  156 
Ala.  290,  47  S.  149. 

527-22  Wellington  v.  Pelletier,  173 
Fed.  908.  97  C.  C.  A.  458;  Stearns  Co. 
V.  Fowler.  58  Fla.  362.  50  S.  680;  Ben- 
nett r.  R.  Co.,  243  111.  420.  90  X.  E. 
735;  Oathman  r.  Chicago,  236  HI.  9,  86 
N.  E.  152;  M.-Culloch  r.  S.  Co..  243 
111.  464,  90  X.  E.  664;  Lyons  r.  Eyerson, 


242  111.  409,  90  X.  E.  288;  Aid  rich  v. 
R.  Co.,  241  111.  402,  89  X.  E.  702;  Mal- 
loy  f.  C.  Co.,  240  111.  102,  88  X.  E. 
234;  Doherty  r.  Co.,  146  111.  App.  219; 
Mallov  V.  C.  Co.,  144  111.  App.  226;  Igo 
V.  R.  Co.,  204  Mass.  197,  90  X.  E.  574; 
Mclntvre  t\  Tebbetts,  140  Mo.  App.  116, 
120  S.  W,  621;  Kipp  v.  Ovster.  133  Mo. 
App.  711,  114  S.  W.  .538;  Hurler  v. 
Olcott,  134  App.  Div.  631,  119  X.  Y.  8. 
430;  Sullivan-Sanford  L.  Co.  r.  Cooper 
(Tex.).  142  S.  W.  1168;  Freeman  f.  Co., 
150  Wis.  93,  135  X.  W.  540. 
527-23  Am.  B.  Co.  r.  Valente,  7 
Penne.  (Del.)  370,  73  A.  400;  Bennett 
r.  R.  Co.,  243  111.  420,  90  X.  E.  735; 
Doherty  r.  Co.,  146  111.  App.  219;  Die- 
bold  V.  Wollborn  (Kv.),  122  S.  W.  212; 
Harris  v.  Co.,  Ill  M.l.  209,  73  A.  805; 
McMurray  i\  R.  Co..  225  Mo.  272.  125 
S.  W.  751;  Mclntvre  r.  Tebbetts,  140 
Mo.  App.  116,  120  S.  W.  621;  Samboi 
r.  R.  Co.,  134  Mo.  App.  460,  114  S. 
W.  567;  McConnell  v.  Op.  Co.,  133  X. 
Y.  S.  255. 

Presumed  railroad  employe  used  pass 
given  him  in  consideration  of  contract. 
Vroom  r.  R.  Co.,  129  App.  Div.  858, 
115   X.   Y.  S.   1063. 

527-24  Mollhoff  r.  R.  Co.,  15  Okla. 
540.  82  P.  733,  burden  on  servant  to 
show  co-employe  vice-principal. 
Master  must  show  injury  caused  by 
negligence  of  fellow  servant.  Millen 
r.  Co..  51  Or.  538.  95  P.  196. 
527-25  Sloss-S.  Co.  r.  Green.  159  Ala. 
17'^.  49  S.  301;  Stearns  Co.  r.  Fowler, 
58  Fla.  362.  50  S.  6S0;  Southern  R.  Co. 
V.  Pope.  133  Kv.  «!35,  119  S.  W.  237; 
Kipp  r.  Ovpter,'l33  Mo.  App.  711,  114 
S.  W.  52^'.  Comp.  Spring  V.  C.  Co.  r. 
Buzis,  115  HI.  App.  196,  holding  master 
must  show  existence  of  relation.  See 
So.  R.  Co.  r.  Howerton  (Ind.),  105  X. 
E.  1025.  And  see  Woolf  r.  Deahl,  152 
111.  App.  357. 

527-26  Middleton  r.  R-nss.  202  Fed. 
799;  Illinois  C.  R.  Co.  r.  Hart,  176  Fed. 
245,  100  C.  C.  A.  49;  Maine,  etc.  0. 
Co.  r.  Hachey.  173  Fed.  784.  97  C.  C. 
A.  508;  American  B.  Co.  r.  Valente, 
7  Penne.  (Del.')  370,  73  A.  400;  Whit- 
field r.  R.  Co.,  7  Ga.  .\pp.  26,<?.  M  S.  E. 
973;  Lunn  r.  Morris,  81  Knn.  94.  105  P. 
15;  McMurrav  r.  R.  Co.,  225  Mo.  272, 
125  S.  W,  7.51;  Mclntvre  r.  Tebbetts, 
140  Mo.  App.  116.  120  S.  W.  621;  West- 
lake  V.  Murphv,  85  Xeb.  45.  122  X.  W. 
6<!4. 

528-27  Standard  C  Mills  r.  Collum, 
6  Ga.  App.  426,  65  S.  E.  195. 


81 


1281 


Vol.  8 


MASTER  AND  SERVANT 


52S-2S  Illinois  C.  E.  Co.  r.  Hart, 
176  Fed.  24.3,  100  C.  C.  A.  49;  Roland 
V.  Tift,  131  Ga.  683,  63  S.  E.  133.  Contra, 
Morgan  v.  Robinson,  157  Cal.  348,  107 
P.  695,  noting  code  amendment  1907. 
See  Cent.,  etc.  Co.  v.  Smedley,  150  Ky, 
598,  150  S.  W.  658. 

5S8-S;0  American  B.  Co.  v.  Valente, 
7  Penne.  (Del.)  370,  73  A.  400;  Lunn 
f.  Morris,  81  Kan.  94,  105  P.  15; 
Schmeizer  v.  Co.,  134  Mo.  App.  493,  114 
S.  W.  1043;  Ouinn  v.  Co.  (Tex.  Civ.), 
118  S.  W.  733. 

Captain  and  crew  are  fellow  servants. 
Carlin  v.  N.  Y.  Dock  Co.,  137  App.  Div. 
71,  122  N.  Y.  S.  57. 
Superintendent's  principal  duty  under 
Massachusetts  statute  not  determinable 
bv  fact  that  emplove  works  with  hands. 
New  England  T.  "&  T.  Co.  v.  Butler, 
156  Fed.  321,  84  C.  C.  A.  217. 
529-32  Gathman  r.  Chicago,  236  111. 
9,  86  N.  E.  152;  AldricR  r.  R.  Co.,  241 
111.  402,  89  N.  E.  702;  Lyons  v.  Ever- 
son,  242  111.  409,  90  N.  E.  288;  Bennett 
V.  R.  Co.,  '243  111.  420,  90  N.  E.  735; 
Kelly  i>.  Peters,  126  La.  355,  52  S.  540; 
Meyers  v.  R.  Co.,  36  Utah  307,  104  P. 
736;  Jock  t\  R.  Co.,  53  Wash.  437,  102 
P.  405;  Rankel  v.  Co.,  138  Wis.  442,  120 
N.  W.  269. 

Engineer  and  fireman. — Louisville  &  N. 
R.  Co.  V.  Moran,  148  Ky.  418,  146  S.  W. 
1131. 

529-34  Stearns  &  C.  L.  Co.  r.  Fow- 
ler, 58  Fla.  362,  50  S.  680.  See  Chicago 
V.  Richardson,  202  Fed.  836,  121  C.  C.  A. 
144. 

530-37  Moss  r.  C.  Co.,  202  Fed.  657, 
121  C.  C.  A.  67;  Bayles  v.  Co.,  148  la, 
29,  126  N.  W.  808;  Barrett  V.  Co.,  201 
Mass.  117,  87  N.  E.  565;  Belmer  v. 
Co.,  158  Mich.  399,  122  N.  W.  793; 
Schmeizer  v.  F.  Co.,  134  Mo.  App.  493, 
114  S.  W.  1043;  Benak  v.  Wks.,  85  Neb. 
836,  124  N.  W.  461;  Hurlev  v.  Oleott, 
134  App.  Div.  631,  119  N.  Y.  S.  430; 
Jaehetta  v.  R.  Co.,  36  Utah  470,  105 
P.  100;  Jock  V.  E.  Co.,  53  Wash.  437, 
102  P.  405;  Olson  v.  Erickson,  53  Wash. 
458,  102  P.  400. 

530-38  Stokes  v.  Co.,  134  App.  Div. 
363,  119  N.  Y.  S.  37;  Lantrv,  etc.  C, 
Co.  V.  McCrackin,  105  Tex.  407,  150  S. 
W.  1156;  Hugo  v.  Paiz  (Tex.  Civ.),  128 
S.  W.  912;  Ewing  v.  Co.,  65  W.  Va. 
726,  65  S.  E.  200. 

530-39  Met.  R.  Lumb.  Co.  v.  Davis, 
205  Fed.  486,  123  C.  C.  A.  554;  Casev 
V  Co.,  240  111.  416,  88  N.  E.  982,  146 
111.   App.  551;   Chenoweth  v.  Burr,   146 


111.  App.  443;  Doherty  v.  Co.,  146  111. 
App.  219;  Meier  v.  Co.,  136  la.  302,  111 
N.  W.  420;  North-East  C.  Co.  V.  Pres- 
ton,  132  Ky.  262,  116  S.  W.  704;  Mooney 
V.  Smith,  205  Mass.  270,  91  N.  E.  125 
(statutory  superintendent) ;  Mertz  v. 
R.  Co.,  i74  Mo.  App.  94,  156  S.  W. 
807;  Madden  v.  R.  Co.,  167  Mo.  App. 
143,  151  S.  W.  489;  English  v.  Co.,  145 
Mo.  App.  439,  122  S.  W.  747  (though 
superior  co-operating  with  subordinate 
if  exercising  authority  on  matter  con- 
nected with  injury) ;  Shives  V.  Mills, 
151  N.  C.  290,  66  S.  E.  141;  Noble  v. 
L.  Co.,  151  N.  C.  76,  65  S.  E.  622;  Gal- 
vin  i:  Brown,  53  Or.  598,  101  P.  671; 
Reliable  S.  L.  Co.  v.  Schuster  (Tex. 
Civ.).  159  S.  W.  447;  Kirby  L.  Co.  V. 
Williams  (Tex.  Civ.),  159  S.  W.  309; 
Citv  of  Greenville  v.  Branch  (Tex. 
Civ.),  15,2  S.  W.  478;  Sullivan-S.  L.  Co. 
f.  Cooper  (Tex.  Civ.),  126  S.  W.  35 
(power  to  control  merely). 

See  Missouri,  etc.  R.  Co.  f.  Romans, 
103  Tex.  4,  121  S.  W.  1104. 

531-40  Suchomel  t.  Maxwell,  144 
111.  App.  543;  Schumacher  r.  Brew. 'Co., 
247  Mo.  141,  152  S.  W.  13;  Mclntyro 
V.  Tebbetts,  140  Mo.  App.  116,  120  S. 
W.  621.  Relevant  as  a  circumstance, 
but  not  decisive.  Bayles  v.  Co.,  148 
la.  29,  126  N.  W.  808;  Belmer  v.  Co!, 
158  Mich.  399,  122  N.  W.  793. 

531-42  Moss  V.  Compress  Co.,  202 
Fed.  657,  121  C.  C.  A.  67;  Boin  v.  Co., 
155  Cal.  612,  102  P.  937;  Valente  v. 
Co.,  6  Penne.  (Del.)  556,  73  A.  395; 
Kenny  v.  Co.,  243  111.  396,  90  N.  E. 
724;  Powers  V.  R.  Co.,  142  111.  App. 
515;  L'Hote  v.  Co.,  203  Mass.  294,  89 
N.  E.  532;  Dalm  v.  Co.,  157  Mich.  550, 
122  N.  W.  257;  Potvin  V.  S.  Co.,  156 
Mich.  201,  120  N.  W.  613;  Berglund 
r.  R.  Co.,  109  Minn.  317,  123  N.  W. 
928;  Martin  V.  Cornell,  136  App.  Div. 
585,  121  N.  Y.  S.  119;  Shives  v.  Mills, 
151  N.  C.  290,  66  S.  E.  141;  Hickey 
V.  Caldwell,  221  Pa.  545,  70  A.  855;  Gil- 
bert V.  T.  Co.,  221  Pa.  176,  70  A.  719; 
Sawver  v.  Co.,  83  S.  C.  271,  65  S.  E. 
225;  Davis  v.  Lumb.  Co.,  126  Tenn.  576, 
150  S.  W.  545;  Virginia  I.  etc.,  Co.  V. 
Munsev,  HO  Va.  156,  65  S.  E.  478; 
Westerlund  V.  Rothschild,  53  Wash.  626, 
102  P.  765  (competency  of  employes 
immaterial  injury  sustained  as  result 
of  negligence  of  fellow  servant  in  per- 
forming non-delegatabl©  dutv) ;  Olson 
V.  Erickson,  53  Wash.  458,  102  P.  400; 
Gierczak  i?.  Co.,  142  Wis.  207,  125  N.  W. 
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436;    Halwas  v.   G.    Co.,   141   Wis.   127, 

123  X.  W.  789. 

Failure  to  give  warning,  attributable  to 
master.  Amlerson  v.  Co.,  lUS  Minu.  455, 
122  N.  W.  794. 

532-43  Erie  R.  Co.  v.  Sehomer,  171 
Feil.  79S,  96  C.  C.  A.  458;  Girard  r. 
Co.,  82  Conn.  271,  73  A,  747;  Bernheimer 
r.  Eager,  108  Md.  .751,  70  A.  91;  Hosetii 
r.  Co..  55  Wash.  416,  104  P.  612. 
Custom  of  foreman  to  give  warning  be- 
fore doing  certain  act  relevant  to  show 
dutv.  Mooney  v.  Smith,  205  Mass.  270, 
91  "N.    E.   125. 

Witness  may  testify  whose  duty  to 
keep  place  safe. — Sloss-lS.  &  S.  I.  Co. 
v.  Green,  159  Ala.  178,  49  S.  301. 
533-44  Wilkinson  G.  Co.  r.  Dickin- 
son, 35  Ind.  App.  230,  73  N.  E.  957; 
Westlake  v.  Murphv,  85  Neb.  45,  122 
N.  W.  684;  Walters  r.  Lumb.  Co.,  163 
N.  C.  536,  SO  S.  E.  49. 
Failure  to  employ  servants  possessing 
qualifications  inosi-ribod  by  statute  pre- 
vents master  from  asserting  defense  of 
assumption  of  risk  or  negligence  of  fel- 
low servant.  Lavzell  f.  Co.,  156  Mich. 
26S.  11 7  N.  W.  1 79. 

533-45  Southern  P.  Co.  v.  Hetzer, 
135  Fed.  272,  68  C.  C.  A.  26;  Vogel  r. 
Herzfeld-Phillipson  Co.,  148  Wis.  573, 
134  N.  W.  141. 

533-46  Norfolk  &  W.  R.  Co.  r. 
llauser,  211  Fed.  567  (C.  C.  A.);  Pitts- 
burgh R.  Co.  r.  Thomas,  174  Fed.  591; 
98  C.  C.  A.  437;  Penn.  C.  Co.  v.  Bowen, 
159  Ala.  165,  49  S.  305;  First  Nat.  Bk. 
r.  ("handler,  144  Ala.  286,  39  S.  822; 
Arlington  H.  Co.  r.  Tanner  (Ark.),  164 
S.  W.  286;  Denton  r.  P.  Co.,  105  Ark. 
161,  150  S.  W.  572;  Still  r.  R.  Co.,  154 
Cal.  559.  98  P.  672;  Thompson  r.  War- 
ren. 38  App.  Cas.  (D.  C.)  311;  Smith  r. 
R.  Co.,  143  111.  App.  12<^;  .Joohs  r.  C. 
Co.,  143  111.  App.  20;  Wilkinson  G.  Co. 
r.  Dickinson,  35  Ind.  App.  230,  73  N. 
E.  957;  Gregory  r.  R.  Co..  147  la.  715. 

124  N.  W.  797;  Igo  r.  R.  Co.,  204  ^fass. 
197,  90  N.  E.  574;  PfudI  r.  Romer,  107 
Minn.  353,  120  N.  W.  302;  Britt  r. 
Crebo,  172  Mo.  App.  426.  15S  S.  W.  65; 
Eotrers  r.  P.  Co.,  167  Mo.  App.  49,  150 
S.  W.  556;  Tucker  v.  Co.,  132  Mo.  App. 
418.  112  S.  W.  6;  Chicago,  etc.  Co.  v. 
Duran,  38  Okla.  719,  134  P.  876;  Mc- 
Guire  r.  R.  Co.,  215  Pa.  618,  64  A.  825; 
Roberts  r.  Co.,  84  S.  C.  283,  66  S.  E. 
298;  Girocamo  i\  Tribble,  70  Wash.  25, 
126  P.  27;  Long  r.  McCabe.  52  Wash. 
422,  100  P.  1016;  Fuller  v.  Co.,  64  W. 
Va.  437,  63  S.  E.  200. 


Evidence  held  sufficient. — Peters  t.  Co., 
IGi)  (  al.  4^,  11 G  P.  4UU. 
Burden  shifts  where  acts  from  which 
incompetency  inferred  proven.  Scewald 
V.  Co.,  49  Wash.  055,  90  P.  221. 
If  statute  governing  labor  hours  con- 
tains exception  jdaintilT  must  show  him- 
self not  witliin  exception.  Chicago,  etc. 
R.  Co.  V.  Hamilton,  42  Ind.  App.  512, 
85  N.  E.  1044. 

Burden  of  showing  negligence  of  fellow 
servant. — Mobile,  etc.  R.  Co.  v.  Hicks, 
91  Miss.  273,  46  S.  3GU.  See  Creola 
L.  Co.  V.  Mills,  149  Ala.  474,  42  S. 
1019;  Walker  v.  Co.,  76  Ark.  436,  88 
S.  W.  988;  Pearsall  r.  R.  Co.,  189  N.  Y. 
474,  82  N.  E.  752;  Hendrix  v.  Mills, 
138  N.  C.  169,  50  S.  E.  561. 
533-47  Willette  r.  Co.,  75  N.  II.  399, 
74  A.  870;  Pearson  v.  Co.,  51  Wash. 
560,  99  P.  753. 

Proof  of  misrepresentations  by  minor 
and  parent  of  age  of  former  not  con- 
clusive that  master  free  from  negli- 
gence in  employing  him  in  contraven- 
tion of  statute.  Koester  v.  Wks.,  194 
N.  Y.  92,  87  N.  E.  77.  They  do  not 
affect  master's  liabilitv.  Inland  S.  Co. 
V.  Yedinak,  172  lud.  423,  87  N.  E.  229. 
534-48  Pittsburgh  R.  Co.  i'.  Thomas, 
147  Fed.  591,  98  C.  C.  A.  437;  First 
Nat.  Bk.  r.  Chandler,  144  Ala.  2s6,  39 
S.  822;  Cubbage  r.  Est.,  155  la.  39,  134 
N.  W.  1074;  Standard  O.  Co.  v.  Leach 
(Kv.),  128  S.  W.  SS5;  Place  v.  R.  Co, 
82  Vt.  42,  71  A.  S36. 
Notice  of  incompetency  immaterial  if 
employe  does  not  ])ossess  statutory 
cjualifications.  Kleinfelt  f.  Co.,  156 
Mich.  473,  121  N.  W.  118. 
534-49  Hiring  an  unlicensed  per- 
son, negligence  per  se  if  not  excused  by 
master.  Cragg  v.  Co.,  154  Cal.  663,  98 
P.  1063. 

Delinquency  of  servant  may  be  of  such 
flagrant  character  tliat  jury  may  infer 
master  could  not  have  failed  to  dis- 
cover upon  inquiry.  See  Still  r.  B. 
Co.,  154  Cal.  559,  *98  P.  672:  Lowe  V. 
R.  Co..  154  Cal.  573.  98  P.  678. 
534-51  Father's  request  that  minor 
be  not  required  to  do  certain  work 
proved  to  show  master's  knowledge  of 
incompetency.  Ewing  r.  Co.,  65  W. 
Y:\.  726.  65 'S.  E.  200. 
534-52  Lee  r.  Co.,  134  App.  Div.  123, 
118  N.  Y.  S.  852,  shown  what  rejire- 
sentation  minor  made  as  to  ago  when 
em]doyod. 

Possession  of  experience  prescribed  by 
statute  not  sole  test  of  servant's  com-' 
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peteney. '  Majestic   C.   Co.  v.   Bradley, 
132  Ky.  533,  116  S.  W.  738. 
534-53     Louisville    &    N.    E.    Co.    v. 
Keiffer,  132  Ky.  419,  113  S.  W.  433. 
535-56     Klofski  v.   Co.,   235   111.  146, 

85  N.  E.  274;  Layzell  v.  Co.,  156  Mich. 
268,  117  N.  W.  179;  Pfudl  v.  Eomer, 
107  Minn.  353,  120  N.  W.  302;  Curtis 
V.  Co.,  73  N.  H.  516,  63  A.  400;  Veit 
V.  Co.,  225  Pa.  54,  73  A.  982;  Walton 
V.  Burchel,  121  Tenn.  715,  121  S.  W. 
391. 

535-58  Walton  v.  Burchel,  121  Tenn. 
715,  121  S.  W.  391. 

535-59  Penn.  C.  Co.  v.  Bowen,  159 
Ala.  165,  49  S.  305;  Doll  r.  E.  Co.,  138 
Kv.  486,  128  S.  W.  344;  Igo  v.  E.  Co, 
204  Mass.  197,  90  N.  E.  574;  Tucker  v. 
Co.,  132  Mo.  App.  418,  112  S.  W.  6; 
Hunter  v.  Co.,  89  S.  C.  502,  71  S.  E. 
1082. 

In  Merchants'  T.  Co.  i\  Corcoran,  4  Ga. 
App.  654,  63  S.  E.  130,  evidence  of  un- 
skilfulness  in  performance  of  act  out- 
side servant's  duty  comiietent  to  show 
skill  or  unskillfulness. 
535-61  Pittsburgh  E.  Co.  v.  Thomas, 
174  Fed.  591,  98  C.  C.  A.  437  (among 
those  of  servant's  calling);  Southern 
P.  Co.  V.  Hetzer,  135  Fed.  272,  68  C. 
C.  A.  26;  Walters  v.  Lumb.  Co.,  163 
N.  C.  536,  80  S.  E.  49;  El  Paso,  etc. 
E.  Co.  V.  Smith,  50  Tex.  Civ.  10,  108 
S.  W.  988;  Gulf,  etc.  E.  Co.  v.  Havs, 
40  Tex.  Civ.  162,  89  S.  W.  29;  Griffin 
V.  E.  Co.  (Vt.),  89  A.  220;  Moering 
V.  Falk  Co.,  141  Wis.  294,  124  N.  W. 
402  (reputation  among  particular  class, 
including  only  a  part  of  those  knowing 
servant's  character  or  work,  inadmis- 
sible. Before  evidence  of  reputation 
received  evidence  of  incompetency 
should  be  offered).  See  also  vol.  8,  p. 
22  n.  51. 
536-63*   Smith  v.  E.  Co.,  236  111.  369, 

86  N.  E.  150;  Majestic  C.  Co.  v.  Brad- 
ley, 132  Ky.  533,  il6  S.  W.  738;  Young 
V.  Co.,  133  Wis.  9,  113  N.  W.  59. 
536-64  Hunt  v.  E.  Co.  (la.),  141  N. 
W.  334;  Pfudl  v.  Eomer,  107  Minn.  353, 
120  N.  W.  302.  See  Gulf,  etc.  E.  Co. 
V.  Hays,  40  Tex.  Civ.  162,  89  S.  W.  29. 
Declarations  of  a  master  mechanic,  in- 
admissible to  show  defendant's  notice 
of  servant's  incompetency.  McClure 
V.  E.  Co.,  146  Mich.  459,  109  N.  W. 
847. 

536-66    Layzell  v.  Co.,  156  Mich.  268 

117  N.  W.  179. 

Defendant's  records,  competent  to  shov; 


knowledge.    Northern  P.  E.  Co.  V.  Lund- 
berg,  176  Fed.  847,  100  C.  C.  A.  317. 
536-67     King   v.    Co.,    143    Ala.    632, 
42  S.  27. 

536-68  See  Hodde  v.  Co.,  193  Mass. 
237,  79  N.  E.  252;  Vogel  V.  Co.,  148 
Wis.  573,  134  N.  W.  141. 
537-69  Southern  P.  Co.  V.  Hetzer, 
135  Fed.  272,  68  C.  C.  A.  26;  Date 
17.  Co.,  104  App.  Div.  207,  93  N.  Y.  S. 
249.  See  infra,  p.  939,  n.  60;  vol.  U, 
p.  788,  n.  36,  and  supplement  thereto. 
Result  of  investigating  servant's  com- 
petency proved.  Lamb  v.  Co.,  140  111. 
App.  195. 

Specific  acts  admissible  where  employer 
had  knowledge  of  incompetency  or  by 
reasonable  diligence  might  have  had. 
Southern  P.  Co.  v.  Hetzer,  135  Fed. 
272,  68  C.  C.  A.  26;  Pfudl  v.  Eomer, 
107  Minn.  353,  120  N.  W.  302;  Dossett 
V.  Co.,  40  Wash.  276,  82  P.  273. 
537-70  Eush  v.  Co.,  135  la.  376,  112 
N.  W.  814  (casual  neglect  not  sufficient 
to  show  negligence  of  principal); 
Cooney  v.  E.  Co.,  196  Mass.  11,  81  N. 
E.  905;  Iwanowski  v.  Co.,  205  Mass. 
316,  91  N.  E.  296;  Pratt  v.  McKee,  135 
App.  Div.  752,  119  N.  Y.  S.  967  (if 
negligence  proved  all  surrounding  cir- 
cumstances competent.  Contra,  Mobile, 
etc.  E.  Co.  V.  Hicks,  91  Miss.  273,  46 
S.  360,  389. 

Single  act  or  omission  may  be  of  such 
character  as  to  carry  question  of  com- 
petency to  jury.  Smith  v.  E.  Co.,  143 
111.  App.  128. 

537-71  First  Nat.  Bk.  v.  Chandler, 
144  Ala.  286,  39  S.  822. 
537-72  Pittsburgh  E.  Co.  r.  Thomas, 
174  Fed.  591,  98  C.  C.  A.  437;  Mapes 
V.  E.  Co.,  165  111.  App.  616;  Tucker 
V.  Co.,  132  Mo.  App.  418,  112  S.  W. 
6;  Moering  v.  Falk  Co.,  141  Wis.  294, 
124  N.  W.  402;  Young  v.  Co.,  133  Wis. 
9,  113  N.  W.  59. 

537-73  Alabama  E.  Co.  v.  Vail,  155 
Ala.  382,  46  S.  587  ("was  a  kind  of 
slow  fellow");  Trend  v.  E.  Co.,  149 
Mich.  338,  112  N.  W.  977;  Willette  v. 
Co.,  75  N.  H.  399,  74  A.  870;  Young 
v.  Co.,  133  Wis.  9,  113  N.  W.  59. 
538-77  Still  V.  E.  Co.,  154  Cal.  559, 
98   P.   672. 

538-79  Peeno  v.  Co.,  32  Ky.  L.  E. 
1313,  108  S.  W.  349. 
538-80  La  Chappelle  v.  Co.,  157  111. 
App.  112;  Chesapeake  S.  Co.  v.  Huf- 
nagel,  120  Md.  53,  87  A.  4. 
538-81  Ft.  Worth,  etc.  E.  Co.  v.  Pau- 
ley, 50  Tex.  Civ.  291,  110  S.  W.  531. 
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Opinions    of   general   competency    and 

skill  liniited  to  condur-t  of  servant  on 
instant  occasion.  Lamb  v.  Co.,  140  111. 
App.  195. 

539-84  Gettings  v.  Kelley,  212 
Mass.  171,  98  N.  E.  684. 
539-85  Physical  or  mental  infirmity 
shown  to  establish  incompetencv.  Tuck- 
er V.  Co.,  132  Mo.  App.  418,  112  S.  W. 
6.  Physical  condition  evidences  incom- 
petency. Ehatigan  v.  Co.,  121  N.  Y.  S. 
481. 
540-88     Loftus  v.  L.  Co.  (Mass.),  104 

J        N.  E.  575. 

540-89  DiBari  v.  Bishop,  199  Mass. 
254,  85  N.  E.  89;  Johnson  v.  Caugh- 
1-en,  55  Wash.  125,  104  P.  170. 
Instructions  and  warning  which  related 
to  matters  occurring  before  the  acci- 
dent, and  had  no  relation  to  the  proxi- 

!■>  mate  cause  of  plaintiff's  injury  are 
not  admissible.  Mastrostefano  v.  R.  I. 
Processing  Co.  (R.  I.),  82  A.  3<5.'. 
540-9C>  Opinion  of  person  represent- 
ing master  inadmissible  on  question  of 
competency  of  servant  when  employed; 
but  statements  competent  after  em- 
ploye's incompetency  shown,  to  charge 
master  with  notice.  Smith  v.  E.  Co., 
143  111.  App.  128. 

Inability  to  speak  language  of  person 
with  whom  servant  sent  to  work 
shown.  Beers  v.  Co.,  200  Mass.  19,  S." 
N.  E.  864.  But  inability  to  understand 
English  no  evidence  of  incompetency 
in  servant  associated  with  others  in 
performance  of  mere  manual  labor.  Fri- 
berg  r.  Co.,  201  Mass.  461,  87  N.  E.  897. 
540-91  Insufficiency  of  servants 
shown.  Denver,  etc.  P.  Co.  v.  Reiter, 
47  Colo.  417,  107  P.  1100. 
Burden  on  plaintiff  to  show  insuffi- 
ciency. Ryan  v.  Co.,  140  la.  619,  119 
N.  W.   86. 

Expert  opinions  as  to  number  of  serv- 
ants necessary,  inadmissible  if  mechan- 
ical operation  simple.  P.owie  r.  Co., 
200  Mass.  571,  Sfi  X.  E.  914. 
Number  of  men  defendant  customarily 
used  in  doing  work  shown.  Alabama 
E.  Co.  r.  Vail,  155  Ala.  382.  46  S.  587. 
540-92  Stone  v.  R.  Co.,  35  Utah  305, 
100  P.  362. 

540-93  Coughlan  r.  R.  Co.,  6  Pcnne. 
(Del.)  242,  67  A.  148. 
Failure  to  adopt  rules,  immaterial  if 
need  not  obvious.  Knickerbocker  t\ 
Co.,  133  App.  Div.  787,  118  N.  Y.  S. 
82. 

540-95  Rules  adopted  and  enforced 
by  others  shown  to  test  sufficiency  of 


defendant's  rules,  though  former  inde- 
cisive. Stone  f.  R.  Co.,  35  Utah  305, 
100  P.  362. 

Non-adoption  of  rules  by  others  may 
not  excuse.  Van  Alstine  f.  Co.,  128 
App.  Div.  58,  112  N.  Y.  S.  416. 
541-97  Sipes  v.  R.,  54  Wash.  47,  102 
P.  1057.  See  Stone  v.  R.  Co.,  35  Utah 
30.5,  100  P.  362. 

541-98  Written  rules  admissible  to 
show  plaintiff  acting  within  scoj)e  of 
employment   (Wilson  r.  R.  Co.    (R.  I.), 

69  A.  364),  or  to  show  defendant's 
negligence.  Atchison,  etc.  R.  Co.  v. 
Bryant  (Tex.  Civ.),  162  S.  W.  400; 
Galveston,  etc.  R.  Co.  v.  Garrett,  44 
Tex.  Civ.  406,  98  S.  W.  932.  Admis- 
sible in  behalf  of  plaintiff,  though  not 
pleaded,  to  support  his  testimony  as  to 
effect  of  application  of  emergency 
brakes.  Galveston,  etc.  R.  Co.  r.  Har- 
per, 53  Tex.  Civ.  614,  114  S.  W.  1168. 
Rules  best  evidence  of  servant's  duties. 
Bennett  r.  R.  Co.,  243  111.  420,  90  X. 
E.  735. 

Violation  of  rules  with  knowledge  of 
the  master  may  be  shown.  Sloss-S., 
etc.  Co.  V.  Capps  (Ala.),  62  S.  66.  Seo 
vol.  8,  p.  954,  n.  40. 
Book  of  rules  carried  by  deceased  and 
found  near  place  of  his  injury,  admit- 
ted. Devine  r.  R.  Co.,  167  111.  App. 
195.  See  also  vol.  8,  p.  954,  n.  40. 
541-99  Negligence  in  not  adopting 
rules.  See  Bell  r.  R.  Co.,  128  App.  Div. 
730,  113  N.  Y.  S.  185. 
Custom  of  giving  signals  shown  by  em- 
plove  injured  in  performance  of  duty. 
Ploan  v'.  R.  Co..  101  Minn.  113,  111 
N.  W.  957;  Jovce  r.  R.  Co.,  100  Minn. 
225,  no  N.  W.  975,  8  L.  R.  A.  (N.  S.) 
756.  Otherwise  when  injury  sustained 
by  one  not  so  engaged.  Magliani  v.  R. 
Co.,  108  Minn.  148,  121  N.  W.  635. 
541-4  Virginia,  etc.  C.  Co.  r.  Tom- 
linson,  104  Va.  249,  51  S.  E.  362,  em- 
ployes' testimony  never  heard  warn- 
ing, inadmissible. 

541-5  Ambre  r.  Co..  43  Tnd.  App.  47, 
86  N.  E.  871;  Carr  v.  Co.,  29  R.  I.  276, 

70  A.  196. 

Co-employe  may  testify  plaintiff 
warned  l)y  defendant's  foreman.  Louis- 
ville, etc.  R.  Co.  V.  Anderson,  150  Ala. 
350.  43  S.  566. 

Meaning  placed  on  rule  by  experts 
shown  bv  thorn.  Tntonintional.  etc.  R. 
Co.  r.  Price  (Tex.  Civ.),  126  S.  W.  613, 
541-e  Looney  r.  R.  Co.,  200  U.  S. 
480;  Louisville  &  N.  R.  Co.  r.  Lowe, 
158  Ala.  391,  48  S.  99;  Woodson  v.  R. 
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Co.,  91  Ark.  388,  121  S.  W.  273;  Valerii 
r.  Breakwater  Co.  (Del.),  82  A.  597; 
Bates  M.  Co.  v.  Crowley,  115  111.  App. 
540;  Bait.,  etc.  E.  Co.  v.  Walker,  41 
Ind.  App.  588,  84  K  E.  730;  Eliot  v. 
E.  Co.,  204  Mo.  1,  102  S.  W.  532;  Davis 
V.  Gas,  etc.  Co.,  133  N.  Y.  S.  247; 
Helfenbein  v.  Wohlfeld,  233  Pa.  302,  83 
A.  827;  Stone,  etc.  Corp.  v.  Goodraan 
(Tex.  Civ.),  167  S.  W.  10;  St.  Louis, 
etc.  Co.  V.  Cason  (Tex.  Civ.),  129  S.  W. 
394;  Galveston,  etc.  E.  Co.  v.  Smith 
(Tex.  Civ.),  93  S.  W.  184;  Missouri, 
etc.  E,  Co.  V.  Lynch,  40  Tex.  Civ.  543, 
90  S.  W.  511.  But  see  N.  Albany  M. 
Co.  V.  Senior  (Ind.  App.),  101  N.  E. 
1025  (holding  there  is  no  such  presump- 
tion, yet  the  burden  is  upon  plaintiff  to 
establish  master's  negligence);  El  Paso 
M.  Co.  r.  DeGuereque,  46  Tex.  Civ.  86, 
101  S.  W.  814,  also  Galveston,  etc.  R 
Co.  V.  Eoberts  (Tex.  Civ.),  91  S.  W 
375;  La  Bee  v.  Co.,  47  Wash.  57,  9] 
P.  560. 

Master  presumed  to  know  structural 
defects  in  appliances  furnished.  Stine 
V.  Co.,  219  Pa.  145,  67  A.  990.  See 
Allen  V.  Co.,  212  Pa.  54,  61  A.  572. 
Presumption  arising  from  proof  that 
appliance  bought  from  a  reputable 
dealer  not  conclusive  in  favor  of  mas- 
ter. Longpre  v.  Co.,  38  Mont.  99,  99 
P.  131. 

542-7  Canadian  K  Co.  v.  Walker, 
172  Fed.  346,  97  C.  C.  A.  44;  Western 
C.  &  M.  Co.  v.  Fountz,  101  Ark.  205, 
142  S.  W.  160;  Jellico  v.  White,  11  Ga,, 
App.  836,  76  S.  E.  599;  Feeney  v.  Co., 
189  Mass.  336,  75  N.  E.  733;  Webb  v, 
Dinnie  Bros.,  22  N.  D.  377,  134  N.  W. 
41;  Millen  v.  Co.,  51  Or.  538,  95  P. 
196;  Price  V.  Co.,  41  Tex.  Civ.  47,  90 
S.  W.  717;  Merrill  v.  R.  Co.,  29  Utah 
264,  81  P.  85;  Jacoby  v.  Williams,  110 
Va.  55,  65  S.  E.  491  (methods  of  work); 
Knudsen  r.  Stone  Co.,  145  Wis.  394,  130 
N.  W.  519. 

Master  need  not  provide  the  safest 
methods  of  doing  the  work.  Erwin  v. 
Tel.  Co.,  173  Mo.  App.  508,  158  S.  W. 
913. 

That  safe  place  not  furnished  presump- 
tive evidence  of  negligence.  Fowler 
P.    Co.    r.    Enzenperger,    77    Kan.    406, 

94  P.  995,  15  L.  E.  A.  (N.  S.)  784; 
Kansas  M.   Co.   y.   Stark,   77  Kan.   648, 

95  P.  1047. 

542-8  Norfolk  &  W.  R.  Co.  v.  Reed. 
167  Fed.  16,  92  C.  C.  A.  478;  Cryder 
r.  E.  Co.,  152  Fed.  417,  81  C.  C.  A. 
559 J    Jefferys   v.    Co.,    157    Fed.    932; 


Byers  v.  Co.,  159  Fed.  347,  86  C.  C.  A. 
347;  Carnegie  S.  Co.  v.  Byers,  149  Fed. 
667,  82  C.  C.  A.  115;  Southern  E.  Co. 
V.  Carr,  153  Fed.  106,  82  C.  C.  A.  240; 
Looney  v.  E.  Co.,  200  U.  S.  480;  North- 
ern P.  Co.  v.  Dixon,  139  Fed.  737,  71 
C.  C.  A.  555;  Tutwiler,  etc.  I.  Co.  v. 
Farrington,  144  Ala.  157,  39  S.  898; 
Birmingham  M.  Co.  v.  Eockhold,  148 
Ala.  115,  42  S.  96;  St.  Louis,  etc.  R. 
Co.  t\  Wells,  82  Ark.  372,  101  S.  W. 
738;    Chicago,    etc.    R.    Co.    v.    Murray, 

85  Ark.  600,  109  S.  W.  549;  Walls  v. 
R.  Co.  (Del.),  80  A.  355;  Bowring  v. 
Co,  5  Penne.  (Del.)  594,  66  A.  369; 
Jemnienski  v.  Co.,  5  Penne.  (Del.)  385, 
63  A.  935;  Holland  v.  Co.,  131  Ga.  715, 
63  S.  E.  290;  Vinson  v.  Mills,  2  Ga. 
App.  53,  58  S.  E.  413;  Tyma  v.  Co., 
144  111.  App.  454;  Chicago,  etc.  R.  Co. 
r.  O'Donnell,  114  111.  App.  345;  Try- 
bula  V.  Mfg.  Co.,  153  111.  App.  298; 
Carloek  v.  R.  Co.,  155  111.  App.  199; 
Geraghty  v.  Fire  Proofing  Co.,  157  111. 
App.  308;  Geraghty  r.  Wm.  Grace  Co., 
157  111.  App.  309;  Chicago,  etc.  R.  Co. 
r.  Kimmel,  221  111.  547,  77  N.  E.  936; 
Sanitarv  C  Co.  v.  Lindley  (Ind.  App.), 
105  N.  E.  585;  Adams  v.  R.  Co.,  38  Ind. 
App.  607,  78  N.  E.  687;  Huggard  v. 
Co.,  132  la.  724,  109  N.  W.  475;  Husk's 
Admr.  t\  Grocery  Co.,  153  Ky.  595,  156 
S.  W.  120;  Davis  v.  Co.,  116  La.  1070, 
41  S.  318;  Berdos  v.  Mills,  209  Mass. 
489,  95  N.  E.  876;  Lehman  v.  Co.,  104 
Minn.  190,  116  N.  W.  352;  Cederberg  v. 
R.  Co.,  101  Minn.  100,  111  N.  W.  953; 
Kane  v.  R.  Co.,  251  Mo.  13,  157  S.  W. 
644;  Zaehra  v.  Mfg.  Co.,  159  Mo.  App. 
96,  139  S.  W.  518;  Hodges  v.  R.  Co., 
135  Mo.  App.  683,  116  S.  W.  1131; 
Shore  v.  Co.,  Ill  Mo.  App.  278,  86  S. 
W.  905;  Beebe  v.  Co.,  206  Mo.  419, 
103  S.  W.  1019;  Wo.jtvlak  v.  Co.,  188 
Mo.  260,  87  S.  W.  506;  Dunphy  v.  Stock- 
yards, 118  Mo.  App.  506,  95  S.  W.  301; 
kremer  v.  Co.,  120  Mo.  App.  247,  96  S. 
W,  726;  Purcell  v.  Co.,  187  Mo.  276,  86 
S.   W.  121;   Trigg  v.  Co.,  187  Mo.  227, 

86  S.  W.  222;  Hamel  v.  Co.,  73  N.  H. 
386,  .62  A.  592;  Smith  v.  R.  Co.,  73  N. 
H.  325,  61  A.  359;  Carney  v.  Co.,  191 
N.  Y.  301,  84  N.  E.  62;  Cotton  v.  R. 
Co.,  149  N.  C.  227,  62  S.  E.  1093;  Ross 
V.  Mills,  140  N.  C.  115,  52  S.  E.  121; 
Dewey,  etc.  Co.  v.  Blunt,  38  Okla.  182, 
132  P.  659;  Manning  v.  Co.,  52  Or.  101, 
96  P.  545;  Fredenthal  v.  Brown,  52  Or. 
33,  95  P.  1114;  Finn  v.  R.  Co.,  51  Or, 
66,  93  P.  690;  Lewis  v.  R.  Co.,  220  Pa. 
317,  69  A.  821;  Hughes  v.  Co.,  214  Pa. 
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282,  63  A.  692;  Wilson  v.  K.  Co.,  29 
R.  I,  140,  69  A.  364;  Tavares  v.  Dewing 
(R.  I.),  82  A.  133;  Nashville,  etc.  R. 
Co.  V.  Hayes,  117  Tenn.  680,  99  S.  W. 
362;  Galveston,  etc.  Co.  v.  Chojnacky 
(Tex.  Civ.),  163  S.  W.  1011;  Vernon 
C.  O.  Co.  V.  Catron  (Tex.  Civ.),  137  S. 
W.  404;  Xat.  B.  Co.  v.  Scott  (Tex.  Civ.), 
142  S.  W.  65;  Galveston,  etc.  R.  Co.  v. 
Parish  (Tex.  Civ.),  93  S.  W.  682;  Gal- 
veston, etc.  R.  Co.  V.  Smith,  100  Tex. 
267,  98  S.  W.  240;  Kilev  r.  R.  Co.,  80 
Vt.  536,  68  A.  713;  Virginia,  etc.  C. 
Co.  V.  Riser,  105  Va.  695,  54  S.  E.  889; 
Norfolk  R.  Co.  v.  McDonald,  106  Va. 
'207,  55  S.  E.  554;  Law  v.  Bedding  Co., 
147  Wis.  224,  132  N.  W.  593. 
See  Meyers  v.  Co.,  118  La.  805,  43  S. 
44S;  Hendrix  v.  Mills,  138  N.  C.  169, 
50  S.  E.  561.  But  see  St.  Jean  v.  Co. 
(R.  I.),  69  A.  604  (holding  proof  of 
automatic  starting  of  machine  excused 
servant  from  proof  of  latent  defect  or 
negligence  which  caused  it).  See  also 
Petrarca  v.  Co.,  27  R.  I.  265,  61  A. 
648.  Comp.  O'Connor  r.  Co.,  158  Fed. 
241,  85  C.  C.  A.  459  (inspection  of 
material  on  which  servant  works). 
Preponderance  of  evidence  is  sufficient. 
Gnrnoa  v.  R.  Co..  157  111.  App.  331. 
Evidence  sufficient.  —  Holland  v.  Bar- 
nett  &  Record  Co.,  143  Wis.  446,  128  N. 
W.  61. 

Under  a  statute  requiring  manufactur- 
ers to  use  certain  things  for  the  pro- 
tection of  employes,  where  an  injury 
is  proved,  the  burden  of  proof  rests  on 
defeiulant  to  show  that  certain  pro- 
tecting guards  were  not  practicable, 
and  would  not  have  prevented  the  ac- 
cident. Kimmerle  v.  Dubuque  Altar 
Mfg.  Co.,  154  la.  42,  134  N.  W.  434. 
Presumption  operates  in  favor  of  serv- 
ant. Ball  r.  Co.,  32  App.  Cas.  (D.  C.) 
177. 

Burden  is  on  master  to  show  imperfec- 
tion did  not  enter  into  original  con- 
struction of  machine,  rather  tlian  on 
servant  to  show  negligence  in  not  re- 
pairing it.  Miller  v.  Co.,  137  Wis.  13S, 
lis   X.  W.  536. 

Ii]spection  of  appliances. — Where  ap- 
pliances constructively  in  master's  cus- 
tody burden  of  showing  proper  inspec- 
tion upon  him.  Reed  v.  R.  Co.,  162 
Fed.   750. 

Servant  may  rely  on  master's  assur- 
ance that  tool  is  safe  and  adequate 
unless  risk  of  using  it  so  obvious  that 
ordinarily  prudent  person  would  not 
have  continued   to  use.     Rogers  r.   R. 


Co.,  33  Ky.  L.  R.  1067,  112  S.  W.  630. 
Repairs. — Credible  evidence  appliancca 
known  by  master  out  of  repair  must 
be  overcome  by  evidence  showing  con- 
trary or  that  repairs  were  made.  Fir- 
ment  f.  Co.,  162  Fed.  758. 

Neglect  of  employe  to  report  defect 
shown.  Gardner  v.  R.  Co.,  128  App. 
Div.  12,  112  X.  Y.  S.  309. 
Burden  of  showing  ignorance  of  de- 
fects— rule  inapplicable  when  death  re- 
sults.— Moselev  v.  Co.,  33  Kv.  L.  K. 
110,  109  S.  W'.  300.  Contra,  St.  Louio, 
etc.  R.  Co.  V.  Standifer,  81  Ark.  275, 
99  S.  W.  81;  Klebe  r.  Co.,  2u7  Mo. 
4S0,  105  S.  W.  1057;  Eliot  v.  R.  Co., 
204  Mo.  1,  102  S.  W.  532, 
Cause  of  injury  must  be  shown.  Ash- 
craft  V.  Wks.,  148  la.  420,  126  X.  W. 
1111. 

542-9  Looney  v.  R.  Co.,  200  U.  S. 
480;  Norfolk  &  W.  R.  Co.  r.  Hauser, 
211  Fed.  567  (C.  C.  A.);  Canadian  N. 
R.  Co.  V.  Senske,  201  Fed.  637,  120  C. 
C.  A.  65;  Carnegie  S.  Co.  v.  Bvers.  149 
Fed.  667,  82  C.  C.  A.  115;  Northern 
R.  Co.  V.  Dixon,  139  Fed.  737,  71  C.  C. 
A.  555;  McDonnell  r.  Co.,  143  Fed.  4^1, 
74  C.  C.  A.  500;  Jefferys  v.  Co.,  157  Fed. 
932;  Hunter  r.  R.  Co.,  188  Fed.  645, 
110  C.  C.  A.  459;  Lewis  v.  Koller,  etc., 
ISO  Fed.  403;  Johnson  r.  R.  Co.,  177 
Ala.  284,  58  S.  447;  Tennessee  C.  I.  & 
R.  Co.  1-.  Crotwell,  156  Ala.  304,  47  S. 
64;  Woodson  v.  R.  Co.,  91  Ark.  388,  121 
S.  W.  273;  St.  Louis,  etc.  R.  Co.  r.  Roed, 
92  Ark.  350,  122  S.  W.  645;  St.  Louis, 
etc.  R.  Co.  v.  Hill,  79  Ark.  76,  94  S.  W. 
914;  St.  Louis,  etc.  R.  Co.  r.  Wells.  82 
Ark.  372,  101  S.  W.  738;  McDonald  V. 
Co.,  7  Cal.  App.  375,  94  P.  376;  Thomp- 
son V.  Co.,  148  Cal.  35,  82  P.  367; 
Creede  U.  M.  Co.  r.  ILiwman,  23  Colo. 
App.  125,  127  P.  924;  Elkton.  etc.  M. 
Co.  V.  Sullivan,  41  Colo.  241,  92  P.  679; 
Bowring  r.  Co.,  5  Penne.  (Del.)  594,  66 
A.  369;  Butler  i\  Frazee,  25  App.  Cas. 
(D,  C.)  392;  Seininski  r.  Loather  Co. 
(Del.),  83  A.  20;  National  B.  Co.  v. 
Wilson,  ira  Tnd.  442,  S2  N.  E.  916; 
Mitchell  L.  Co.  r.  Nickless,  44  Ind.  A]^^p. 
197,  85  N.  E.  728;  Rush  t'.  Co.,  l3o  la. 
376,  112  N.  W.  814;  Bergman  v.  Alt- 
man,  127  la.  693,  104  N.  W.  280;  Dana 
V.  Blackburn,  28  Kv.  L.  R.  695,  90  S, 
W.  237;  Vissman  i'.  R.  Co.,  28  Ky.  L.  R. 
429,  89  S.  W.  502;  Levins  r.  Bancroft, 
114  La.  105.  38  S.  72;  Baltimore  &  O. 
R.  Co.  V.  Wilson,  117  Md.  198,  S3  A. 
248;  Gans  S.  Co.  r.  Byrnes,  102  Md. 
230,   62   A.   155;   Bamford  v.   Co.,   191 
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Mass.  479,  78  N.  E.  115;  Curtin  v.  E. 
Co.,  194  Mass.  260,  80  N.  E.  .522;  Fuller 
V.  R.  Co.,  141  Mich.  66,  104  N.  W. 
414;  Cederberg  v.  E.  Co.,  101  Minn. 
100,  111  N.  W.  953^  Eliot  v.  E.  Co.,  204 
Mo.  1,  102  S.  W.  532;  Beebe  i\  Co., 
206  Mo.  419,  103  S.  W.  1019;  Deekerd 
V.  E.  Co.,  Ill  Mo.  App.  117,  85  S.  W. 
982;  Hicks  v.  Co.,  74  N.  H.  154,  65  A. 
1075;  Andrews  v.  Eeiners,  113  App, 
Div.  378,  98  N.  Y.  S.  658;  Stackpole  v. 
Wray,  99  App.  Div.  262,  90  N.  Y.  S. 
1045;  Fallon  v.  Mertz,  110  App.  Div. 
755,  97  N.  Y.  S.  417;  Eende  v.  Co.,  187 
N.  Y.  382,  80  N.  E,  206;  Jones  -v.  E. 
Co.,  144  N.  C.  79,  .56  S.  E.  556;  Shaw 
V.  Co.,  143  N.  C.  131,  -55  S.  E.  433;  Hor- 
ton  V.  E.  Co.,  145  N.  C.  132,  58  S.  E. 
993;  W.  Powell  Co.  v.  Gaskins,  31  O. 
C.  C.  656;  Eush  v.  Co.,  51  Or.  519,  95 
P.  193;  Finn  v.  E.  Co.,  51  Or.  66,  93 
P.  '690;  Kimke  i'.  Co.  (Pa.),  90  A.  538; 
McDonnell  V.  Mills,  241  Pa.  61,  88  A. 
81;  Allen  v.  Co.,  212  Pa.  54,  61  A. 
572;  Lewis  v.  E.  Co.,  220  Pa.  317,  69 
A.  821;  Eeeder  v.  Coal  Co.,  231  Pa. 
56i3,  80  A.  1121;  Venbuvr  v.  Mills,  27 
R.  I.  89,  60  A.  770;  Green  v.  Co.,  75 
S.  C.  102,  55  S.  E.  125;  Galveston,  etc. 
E.  Co.  V.  Garven,  50  Tex.  Civ.  245, 
109  S.  W.  426;  St.  Louis,  etc.  Co.  v. 
Cason  (Tex.  Civ.),  129  S.  W.  394;  Nor- 
folk E.  Co.  V.  McDonald,  106  Va.  207, 
55  S.  E.  554;  Newhouse  v.  E.  Co.,  62 
W.  Va.  562,  59  S.  E.  1071. 
See  Binewiez  i\  Haglin,  103  Minn.  297, 
115  N.  W.  271;  Croce  v.  Buckley,  115 
App.  Div.  854,  100  N.  Y.  S.  898.  But 
see  Moit  i:  E.  Co.,  153  Fed.  354,  82 
C.  C.  A.  430;  St.  Louis,  etc.  E.  Co.  v. 
Standifer,  81  Ark.  275,  99  S.  W.  81; 
Louisville,  etc.  E.  Co.  v.  Jones,  50  Fla. 
225,  39  S.  485;  Atlanta,  etc.  E.  Co.  v. 
McManus,  1  Ga.  App.  302,  58  S.  E.  258; 
King  V.  E.  Co.,  1  Ga.  App.  88,  58  S. 
E.  252  (holding  where  negligent  thing 
complained  of  existed  independently  of 
acts  of  plaintiff  or  of  a  fellow  servant 
presumption  arises  as  to  defendant's 
negligence  upon  proof  of  injury) ;  Pitts- 
burg, etc.  E.  Co.  V.  Campbell,  116  111. 
App.  356;  Murray  v.  E.  Co.,  33  Ky.  L. 
E.  545,  110  S.  W.  334;  Mobile,  etc.  E. 
Co.  V.  Hicks,  91  Miss.  273,  46  S.  360; 
St.  Clair  v.  E.  Co.,  122  Mo.  App.  519, 
99  S.  W.  775;  Lee  v.  E.  Co.,  112  Mo. 
App.  372,  87  S.  W.  12;  McGowan  v.  Nel- 
son, 36  Mont.  67,  92  P.  40;  Keenan  v. 
Co.,  58  Misc.  371,  108  N.  Y.  S.  952; 
Ferrick  v.  Eidlitz,  123  App.  Div.  587, 
108   N.   Y.   S.   28;    Eistau  v.   Co.,   120 


App.  Div.  478,  104  N.  Y,  S.  1059;  Gor- 
man V.  Milliken,  42  Misc.  336,  86  N. 
Y.  S.  699;  Haggblad  v.  E.  Co.,  117  App. 
Div.  838,  102  N.  Y.  S.  1039;  Van  In- 
wegan  v.  E.  Co.,  126  App.  Div.  297, 
110  N.  Y,  S.  959  (negligence  presumed 
under  doctrine  res  ipsa  loquitur) ; 
Hemphill  v.  Co.,  141  N.  C.  487,  54  S.  E. 
420;  Stewart  v.  E.  Co.,  141  N.  C.  253, 
53  S.  E.  877;  Webb  v.  Dinnie  Bros.,  22 
N.  D.  377,  134  N.  W.  41;  Bussey  v.  E. 
Co.,  78  S.  C.  352,  58  S.  E.  1015;  Com- 
merce, etc.  Co.  V.  Camp  (Tex.  Civ.),  117 
S.  W.  451;  Galveston,  etc.  E.  Co.  v. 
Harris,  48  Tex.  Civ.  434,  107  S.  W. 
108  (where  shown  servant  was  free  from 
fault  upon  happening  of  injury  pre- 
sumption of  defendant's  negligence 
arises).  See  vol.  8,  p.  869,  n.  44-45, 
and  supplement  thereto. 
Res  ipsa  loquitur  inapplicable. — ^Lvnch 
r.  Packing  Co.,  63  Wash.  423,  115  P. 
838;  Lewinn  V.  Murphy,  63  Wash.  356, 
115  P.  740. 

Presumption  that  article  used  in  de- 
fendant's business  placed  for  use  by 
him.  Hoseth  v.  Co.,  55  Wash.  416,  104 
P.  612.  Master's  knowledge  of  con- 
dition of  place  conclusively  presumed. 
Leggett  V.  E.  Co.,  152  N.  C.  110,  67 
S.  E.  249. 

Master  must  show  employe  assumed 
duty  of  inspecting  appliance.  Denker 
V.  Co.,  135  Mo.  App.  340,  115'  S.  W. 
1035. 

Neglect  of  statutory  duty  to  guard 
machinery  raises  presumption  of  negli- 
gence against  master.  Kansas  B.  B. 
&  Mfg.  Co.  V.  Stark,  77  Kan.  648,  95 
P.  1047.  Negligence  if  practicable  to 
comply  with  law  and  neglect  to  do  so 
caused  injury,  Callopy  v.  Atwood,  105 
Minn.  80,  117  N.  W.  238.  In  New 
Jersey  statute  not  imposing  civil  lia- 
bility for  failure  to  comply  with  it 
does  not  affect  master's  liability.  Mika 
V.  Wks.,  76  N.  J.  L.  561,  70  A.  327. 
Under  Kansas  statute  happening  of 
collision  on  a  railroad  whereby  em 
ploye  carried  to  place  of  work,  pursu- 
ant to  contract,  is  injured  raises  pre- 
sumption of  negligence  on  master's 
part.  Missouri  P.  E.  Co.  v.  Larussi, 
161  Fed.  66,  88  C.  C.  A.  230. 
543-10  Norfolk  &  W.  E.  Co.  v.  Eeed, 
167  Fed.  16,  92  C.  C.  A.  478;  Firment 
V.  Co.,  162  Fed.  758;  Franke  v.  Hanly, 
215  111.  216,  74  N.  E.  130;  McCarthy 
V.  Co.,  232  111.  473,  83  N.  _E.  957  (evi- 
dence of  dangerous  condition  of  mine 
several  days  prior  to  accident  admls- 
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Bible);  Sterns  C.  Co.  v.  Evans,  33  Ky. 
L.  R.  755,  111  S.  W.  308;  Dean  r.  R. 
Co.,  199  Mo.  386,  97  S.  W.  910;  Winkle 
1-.  Co.,  132  Mo.  App.  656,  112  S.  W. 
1026;  Reich  v.  Co.,  120  App.  Div.  445, 
104  N.  Y.  S.  1069;  Walker  r.  Co.,  Ill 
App.  Div.  19,  97  N.  Y.  S.  521;  Davis 
V.  Co.,  20  S.  D.  399.  107  N.  W.  374; 
Paris  &  Great  N.  R.  Co.  v.  Boston 
(Tox.  Civ.),  142  S.  W.  944;  Texas  Trac- 
tion Co.  V.  Morrow  (Tex.  Civ.),  Ho 
S.  W.  1069;  Barney  v.  Quaker  Oats  Co., 
So  Vt.  372,  83  A.  113;  Hansen  v.  Co., 
41  Wash.  349,  83  P.  102;  Gartin  v.  Coal 
Co.  (W.  Va.),  78  S.  E.  673. 
See  Southern  C.  Co.  v.  Swinney,  149 
Ala.  405,  42  S.  808;  Bundy  r.  Co.,  149 
Cal.  772,  87  P.  622;  Stratton,  etc.  Co. 
r.  Kllison,  42  Colo.  498,  94  P.  303; 
Hotchkiss  M.  R.  Co.  r.  Brunor,  42  Colo. 
305.  94  P.  331;  Finlev  r.  R.  Co.,  31 
Ky.  L.  R.  740,  103  S.  W.  343;  Black  Dia- 
monfl.  etc.  Co.  r.  Price,  33  Kv.  L.  R. 
334,  108  S.  W.  345;  Lamb  r.  R.  Co.,  217 
Pa.  564,  66  A.  762;  infra,  "Negli- 
j^'oiice,"  908--40,  41. 

Expert  who  testified  he  informecl  mas- 
ter of  the  improper  method  of  con- 
struction at  time  may  state  reasons  for 
his  opinion  bv  indicatinj?  defects.  Grif- 
fin W.  Co.  V.  Smith,  173  Fed.  245,  97 
C.  0.  A.  411. 

Condition  of  the  whole  of  a  machine 
proved  to  show  unusual  strain  on  part 
causinfj  injury.  Xorthern  P.  R.  Co. 
r.  Wendel,'  1.56  Fed.  336,  84  C.  C.  A. 
232. 

Previous  failure  of  appliance  proved 
to  .show  master's  knowled.Lre  and  duty 
to  jrive  warninfr.  Ashcraft  V.  Wks., 
148  la.  420,  126  N.  W.  1111. 
543-11  Betts  i'.  Hancock,  139  Ga. 
198.  77  S.  E.  77.  See  also  vol.  S,  p. 
905,  n.  31. 

543-13  Norfolk  &  W.  R.  Co.  v.  Reed. 
167  Fed.  16,  92  C.  C.  A.  478;  Louis- 
ville R.  Co.  V.  Lowe,  158  Ala.  391.  48 
S.  99;  Brunper  r.  Co.,  6  Cal.  App.  691, 
92  P.  1043.  But  see  Culver  r.  R.  Co., 
144  Mich.  254,  107  N.  W.  90S;  Cho.i- 
nacki  r.  Transit  Co.,  138  N.  Y.  S.  1093; 
Dunbar  r.  R.  Co.,  79  Vt.  474,  65  A. 
528.  Sec  vol.  8,  p.  905,  n.  35,  et  seq., 
and  pup]ilement  thereto. 
Condition  of  belt  several  days  after  ac- 
cident admissible.  Cha]unan  r.  ^fin. 
Co.,  177  :\ro.  App.  264.  162  S.  W.  648. 
See  also  vol.  8.  p.  905,  n.  35. 
Evidence  of  the  condition  Ions:  after 
the     accident      held      not      admissible. 

1 


Texas  Traction  Co.  v.  Morrow  (Tex. 
Civ.),  145  S.  W.  1069. 
The  practicability  of  guarding  machin- 
ery in  accordance  witii  statute  shown. 
Rase  t'.  R.  Co.,  107  Minn.  260,  120 
N.  W.  360. 

Occurrences  after  workmen  directed  to 
resume  work  ainl  assured  of  s:if<'ty  of 
place  shown  to  prove  nepli}.'ence  of 
superintendent  in  examination.  Ten- 
nessee, etc.  Co.  V.  George,  161  Ala.  421, 
49  S.  681. 

543-14  Korab  v.  R.  Co.  (Li.).  143 
N.  W.  876;  Silva  v.  Davis,  191  Mass. 
47,  77  N.  E.  525.  See  Burns  r.  Crow, 
123  App.  Div.  2.51,  107  N.  Y.  S.  944; 
Wren  r.  Co.,  122  App.  Div.  289.  106 
N.  Y.  S.  710;  St.  LouLs.  etc.  R.  Co.  v. 
Arnold,  39  Tex.  Civ.  161,  87  S.  W.  173; 
Lay  V.  Co.,  64  W.  Va.  288,  61  S.  E. 
156. 

543-16  Woodson  r.  "R.  Co.,  91  Ark. 
38S,  121  S.  W.  273  (defect  discoveraMo 
by  reason  of  inspection);  Tnd.  V.  T. 
Co.  V.  Sullivan  (Ind.  App.).  101  N.  E. 
401;  Campbell  V.  Tr.  Co.  (Mo.  App.), 
163  S.  W.  287;  Erickson  v.  McNecley, 
41  AVash.  509,  84  P.  3. 
Existence  of  guards  for  some  machines 
evidence  of  practicability  to  comply 
with  statute  requiring  like  machines 
guarded.  Kerr  V.  Co.,  155  Mich.  191, 
118   N".   W.  92.5. 

543-17  See  Bokamp  r.  R.  Co..  123 
Mo.  App.  270,  100  .«;.  W.  689. 
Customary  use  by  employes  of  one 
appliance  to  supplement  another,  when 
conditions  such  as  to  render  latter  in- 
adequate, proved,  in  connection  with 
proof  of  master's  knowledge,  to  show 
dutv  to  inspect  and  rej^air.  Ft.  Worth, 
et.-."  R.  Co.  V.  Dav,  55  Tex.  Civ.  24.  US 
S.  W.  739. 

Master's  ignorance  of  danger  of  using 
defective  machine  immaterial.  King 
r.  King,  79  Kan.  584,  100  P.  .503. 
Comparative  safety  of  places. — Incom- 
petent for  servant  to  show  another 
place  reasonably  safe  one  or  safer  than 
one  to  whi(di  assigned,  if  that  was  rra- 
sonablv  safe  place.  VirL'inia  P.  C.  Co. 
r.  Seal.  110  Va.  184.  6r,  .^.  E.  75. 
Competent  to  show  precautions  taken 
by  another  using  same  machinery  as 
showing  what  defendant  could  have 
done  and  as  bearing  upon  question  of 
reasonable  care.  Chicago,  etc  R.  Co. 
V.  McDonough.  161  Fed.  657.  8<<  C.  C. 
A.  517  (shown  thnt  platform  not  such 
as  in  ordinarv  useV  TTollis  v.  Widencr, 
'  221  Pa.  72,  70  A.  2S7. 
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Number  of  people  killed  in  mine  ex- 
plosion shown  to  illustrate  force  and 
PS  tending  to  show  negligence.  Sterns 
C.  Co.  V.  Evans,  33  Ky.  L.  B.  755,  111 
S.  W.  SOS. 

Other  defects  in  appliances  cannot  be 
shown.  Gardner  r.  E.  Co.,  128  App. 
Div.  12,  112  N.-  Y.  S.  369. 
543-19  Longhead  v.  Co.,  16  Ont.  L. 
R.  61;  Pekin  Stave  &  Mfg.  Co.  v. 
Eamey,  104  Ark.  1,  147  S.  W.  S3; 
Steve  t\  Co.,  13  la.  384,  92  P.  363; 
McCarthy  c.  Co.,  232  111.  473,  83  N.  E. 
957;  Wullner  V.  Co.,  145  111.  App.  486; 
Trent  v.  Co.,  141  Mo.  App.  437,  126 
S.  W.  238;  Chernick  v.  Co.,  66  Misc. 
177,  121  N.  Y.  S.  352;  Virginia,  etc. 
€.  Co.  V.  Knight,  106  Va.  674,  56  S.  E. 
725.  See  Perry  v.  Centralia,  50  Wash. 
670,  97  P.  802. 

Evidence  that  defendant  was  insured 
in  a  casualty  company  is  incompetent 
and  so  dangerous  as  to  require  a  re- 
versal even  when  the  court  strikes  it 
from  the  record  and  instructs  the  jury 
not  to  consider  it.  EodKborski  v.  Sugar 
Ref.  Co.,  210  N.  Y.  262,  104  N.  E. 
616. 

Fact  of  insurance  is  competent  upon 
question  as  to  which  company  v/as  do- 
ing the  work.  Boten  V.  Sheffield  Ice 
Co".  (Mo.  App.),  166  S.  W.  883. 
544-20  Pace  v.  R.  Co.,  166  Ala.  519, 
52  S.  52;  Stratton,  etc.  Co.  v.  Ellison, 
42  Colo.  4.98,  94  P.  303  (direction  of 
foreman  to  plaintiff's  co-employe  to 
remove  cause  of  injury  prior  to  acci- 
dent); Reid  V.  S.  S.  Co.  (Me.),  90  A. 
609;  Dutro  v.  R.  Co.,  Ill  Mo.  App. 
258,  86  S.  W.  915  (statement  of  co- 
employe  to  foreman  admissible  to  show 
notice);  Weinert  i".  Co.,  127  App.  Div. 
826,  112  N.  Y.  S.  123;  Allen  v.  Shook 
(Tex.  Civ.),  160  S.  W.  1091. 
544-21  River,  R.  &  H.  Const.  Co.  v. 
Goodwin,  105  Ark.  247,  151  S.  W.  267 
(statements  of  fellow  servant,  "If  I 
had  been  doing  my  duty  the  accident 
wouldn't  have  happened,"  excluded); 
Union  P.  R.  Co.  r.  Edmondson,  77  Neb, 
682,  110  N.  W.  650;  Young  v.  R.  Co., 
75  S.  C.  190,  .55  S.  E.  225. 
544-22  Exjiert  testimony  as  to  extra- 
hazardous nature  of  employment,  in- 
admissible. Swift  V.  Miller,  139  111. 
App.  192. 

544-24  DeWitt  v.  Co.,  7  Cal.  App. 
774,  96  P.  397;  Christopherson  v.  E. 
Co.,  135  la.  409,  109  N.  W.  1077;  Reid 
Auto  Co.  V.  Gorsczya  (Tex,  Civ.),  144 
S.   W.   688. 


544-36  Chicago,  etc.  R.  Co.  v.  Ship, 
17.4  Fed.  353,  98  €.  C.  A.  257;  Missouri, 
etc.  R.  Co.  V.  Collier,  157  Fed.  347,  88 
C.  C.  A.  127;  Mascott  C.  Co.  v.  Gar- 
rett, 156  Ala.  290,  47  S.  149;  Morelli 
V.  Co.,  81  Conn.  447,  71  A.  353;  Wetzel 
V.  E.  Co.,  147  111.  App.  195;  Hampton 
V.  E.  Co.,  143  111.  App.  91;  Cleveland, 
etc.  R.  Co.  V.  Gossett,  172  Ind.  525,  87 
N.  E.  723;  Contri  v.  Co.,  143  la.  115, 
121  N.  W.  506;  Russell  V.  R.  Co.  (Ky.), 
124  S.  W.  841 ;  Sinclair  v.  R.  Co.,  129 
Ky.  828,  112  S.  W.  910;  Meyer  v.  R. 
Co.,  159  Mich.  64.5,  124  N.  W.  542; 
Matthews  r.  R.  Co.,' 227  Mo.  241,  126 
S.  W.  1005;  Van  Camp  v.  R.  Co.,  141 
Mo.  App.  344,  125  S.  W.  530;  Lapsley 
v.  Co,,  79  N.  J.  L.  131,  74  A.  283; 
Burnett  i:  Co.,  152  N.  iC.  35,  67  S.  E. " 
30;  Mills  V.  R.  €o.,  85  S.  C.  463,  67 
S.  E.  565;  Athens  C.  O.  Co.  v.  Clark 
(Tex.  Civ.),  126  S.  W.  322;  Int.,  etc. 
R.  Co.  V.  Brice  (Tex,  Civ.),  Ill  S.  W. 
1094;  Stone  v.  E.  Co.,  35  Utah  305,  100 
P.  362;  Boucher  v.  R.  &  N.  Co.,  50 
Wash.  627,  97  P.  661;  Collins  v.  R.  Co., 
136  Wis.  421,  117  N.  W.  1014. 
Federal  employers'  liability  act  permits 
a  showing  of  contributory  negligence, 
not  to  defeat  the  action,  but  to  miti- 
gate damages.  Hall  t'.  R.  Co.,  169  111. 
App.  12.  See  supra,  "Damages,"  19-41, 
and  infra,  "Negligence,"  896-6. 
Violation  of  a  rule  not  contributory 
negligence  unless  plaintiff  had  knowl- 
edge of  it.  Nashville  Lumb.  Co.  v. 
Thornton,  101  Ark.  283,  142  S.  W.  152. 
Evidence  held  insufficient. — Adams  v. 
Kinston,  etc.  Co.,  156  N.  C.  174,  72 
S.  E.  208. 

Circumstances    may    vary    rule.      Mis- 
souri,  etc.   R.    Co.    V.   Richardson    (Tex. 
Civ.),  125  S.  W,   623. 
No  presumption  that  orders  disobeyed. 
Powers  V.  R.  Co.,  142  111.  App.  515. 
Excuse    or    justification    for    violating 
rule    shown.      Houston,    etc.    R.    Co.    i'. 
Ravanelli    (Tex.    Civ.),   123    S.   W.   208. 
As    existence   of    emergencv.       Hall    v. 
R.,  81   S.  C.  522,  62  S.  E.  848;   Brown 
V.  R.,  H2  S.  C.  528,  64  S.  E.  522. 
Violation    of    discretionary     rule     not 
fatal.     Cahill  r.  E.  Co.,  143  la.  152,  121 
N.  W.  553. 

Violation  of  rules  immaterial  unless 
master  has  furnished  means  by  which 
they  mav  be  complied  with.  Huggins 
r.  E.  Co'.,  159  Ala.  189,  49  S.  299. 
Burden  on  servant  violating  rules  to 
show  injury  not  resulting  from   viola- 
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tion.  International,  etc.  R.  Co.  v.  Brice 
(Tex.  Civ.),  Ill  S.  W.  109-1. 
Evidence  of  contributory  negligence 
is  sujjjtlied  by  proof  of  violation  of 
rule.  Erickson  v.  Co.,  100  Me.  107,  60 
A.  708;  Inglese  v.  E.  Co.,  133  App.  Div. 
198,  117  N.  Y.  S.  392. 
Question  for  jury. — Except  in  obvious 
cases  effect  of  breach  of  a  rule  by  an 
injured  employe  is  to  be  determined  by 
jury  as  element  of  contributory  negli- 
gence. Yongue  v.  E.  Co.,  133  Mo.  App. 
141,  112  S.  W.  985. 

Violation  of  statute  by  servant  shown 
to  establish  no  duty  owing  him  as 
servant.  Seaboard  A,  L.  E.  v.  Chap- 
man, 4  Ga.  App.  706,  62  S.  E.  488. 
546-27  Stewart  v.  E.  Co.,  141  N.  C. 
253,  53  S.  E.  877;  Southern  K.  E.  Co. 
V.  McSwain,  55  Tex.  Civ.  317,  118  S. 
W.  874. 

546-29  Comp.  St.  Louis,  etc.  E.  Co. 
V.  Holmes,  88  Ark.  181,  114  S.  W.  221; 
St.  Louis,  etc.  E.  Co.  v.  Puckett,  88  Ark. 
204,  114  S.  W.  224. 

Violation  of  rules  by  another  than  in- 
jured servant  shown  on  theory  that  it 
is  an  implied  form  of  contract  they 
are  to  be  mutually  obeved.  Cleveland, 
etc.  E.  Co.  V.  Gossett,  i72  Ind.  525,  87 
N.  E.  723. 

Burden  on  plaintiff  to  show  facts  ex- 
cusing violation  of  rule.  Missouri,  etc. 
E.  Co.  V.  Collier,  157  Fed.  347,  88  C. 
C.  A.  127. 

Rules  admissible  to  show  whether  serv- 
ant exercised  due  care  as  to  third  per- 
son. Stevens  v.  E.  Co.,  184  Mass.  476, 
69  N.  E.  338;  Sullivan  v.  Co.,  12S  App. 
Div.  175,  112  N.  Y.  S.  648.  Inadmis- 
sible unless  covering  such  situation  as 
plaintiff  in  when  injured,  he  acting 
under  orders.  Olson  i\  Co.,  85  Xeb. 
331,  123  N.  W.  422. 
Failure  to  make  rules  material  only 
where  master  should  anticipate  neces- 
sity. Palmiori  r.  Pearson,  128  App. 
Div.  231,  112  N.  Y.  S.  6S4. 
Rules  of  other  employers,  inadmissible. 
Moyer  i\  R.  Co.,  159  Mich.  645,  124 
N    W.  542. 

Reasonableness  of  rules,  question  of 
law.  Missouri,  etc.  E.  Co.  r.  Collier, 
157  Fed.  347,  SS  C.  C.  A.  127. 
Custom  of  foreman  may  justify  finding 
of  existence  of  rule.  Inglese  r.  R.  Co., 
133  App.  Div.  198,  117  N.  Y.  S.  392. 
546-31  Kennedy  v.  Wanamakor,  129 
N.  Y.  S.  1053. 

546-32  Incompetent  to  prove  exist- 
ence  of    rule     by     testimony     showing 


general  understanding  of  employes. 
Schaufele  v.  E.  Co.,  6  Ga.  App.  6G0, 
65  S.  E.  708. 

546-33  Declarations  of  servant  im- 
mediately after  injury,  admissible  to 
show  action  in  reliance  upon  obeyance 
of  rule  by  another.  Brady  v.  E.  Co., 
44  Colo.  283,  98  P.  321. 
546-34  Murphy  r.  Gross,  118  Minn. 
311,  136  N.  W.  S68.  »See  Houston,  etc. 
E.  Co.  V.  Eavanelli  (Tex.  Civ.),  123 
S.  W.  208. 

Parol  evidence  admissible  to  show  prac- 
tical construction  given  ambiguous 
rules.  Cleveland,  etc.  E.  Co.  v.  Gossett, 
172  Ind.  525,  87  N.  E.  723. 
546-35  Toledo,  etc.  R.  Co.  v.  Bart- 
ley,  172  Fed.  82,  96  C.  C.  A.  570;  El 
Dorado  &  B.  E.  Co.  v.  ^\'heatlev.  SS 
Ark,  20,  114  S.  W.  234  (such  evidence 
not  determinative  of  contributory  neg- 
ligence if  danger  of  violation  imminent 
and  obvious) ;  Big  Five,  etc.  Co.  r. 
Johnson,  44  Colo.  236,  99  P.  63  (as  to 
scope  of  employe's  duties);  Central  R. 
Co.  V.  Mobley,  "6  Ga.  App.  33,  64  S.  E. 
300;  Seaboard,  etc.  Co.  r.  Hunt,  10  Ga. 
App.  273,  73  S.  E.  588;  ITami)ton  v. 
E.  Co..  236  111.  249,  86  N.  E.  243;  Preble 
f.  E.  Co.,  149  111.  App.  584,  aff.  243  111. 
340,  90  N.  E.  716;  Kenny  v.  Co.,  243 
111.  396,  90  N.  E.  724  (habitual  viola- 
tion with  master's  knowledge);  Ben- 
nett V.  E.  Co.,  243  111.  420,  90  N".  E. 
735  (custom  of  servants  inadmissible 
unless  habitual  violation  shown  and 
master's  knowledge);  Chesapeake  &  O. 
E.  Co.  V.  Barnes.  132  Ky.  728,  117  S. 
W.  261  (by  plaintiff's  superiors);  Hous- 
ton, etc.  Co.  r.  Schneider,  14S  Kv.  651, 
147  S.  W.  371;  Berglund  u.  E.  Co.,  109 
Minn.  317,  123  N.  W.  928;  Marcum  v. 
E.  Co.,  139  Mo.  App.  217,  122  S.  W. 
1148;  O'Brien  v.  Co.,  40  INfont.  212,  105 
P.  724;  Burch  V.  Co.,  32  Xev.  75,  104 
P.  225;  Willis  r.  Co.,  75  X.  H.  453.  75 
A.  877;  Eevnolds  r.  Co.,  137  App.  Div. 
446,  122  N."  Y.  S.  797;  Halev  v.  P.  Co., 
127  App.  Div.  753,  112  X.  Y.  S.  25; 
Bordeaux  v.  E.  Co.,  150  X.  C.  52<^,  64 
S.  E.  439;  International,  etc.  R.  Co.  v. 
Price  (Tex.  Civ.).  126  S.  W.  613  (com- 
petency of  such  evidence  not  affected 
by  plaintiff's  admissions  on  previous 
trials  expected  to  obey  rule) ;  Texas, 
etc.  E.  Co.  r.  Jackson,  51  Tex.  Civ. 
646,  113  S.  W.  628.  Contra  if  express 
direction  given  plaintiff,  or  if  act  negli- 
gent per  se.  Contri  v.  Co.,  143  la.  115, 
121  X.  W.  506. 
Burden  upon  plaintiff  to  show  master 
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acquiesced  in  violation  of  rules.  Nor- 
folk &  W.  E.  Co.  V.  Gofer,  114  Va.  434, 
76  S.  E.  909. 

Violation  of  rules  immaterial  if  plain- 
tiff injured  in  place  of  danger  as- 
sumed for  individual  purpose.  Chesa- 
peake &  O.  E.  Co.  V.  Barnes,  132  Ky. 
728,  117  S.  W.  261. 

Evidence  of  custom,  immaterial  as 
against  positive  i^istructions.  Green  v. 
Co.,  162  Ala.  609,  50  S.  289.  But  cus- 
■i\om  uniformly  observed  by  employes 
with  employer's  sanction  has  same  ef- 
fect as  rule.  Lewis  i\  E.  Co.,  142  Mo. 
App.  585,  121  S.  W.  1090.  Custom  of 
employes  of  another  master  immaterial. 
Collins  V.  R.  Co.,  136  Wis.  421,  117  N. 
W.  1014. 

Evidence  of  violation  of  specific  in- 
structions overcomes  evidence  of  mas- 
ter's knowledge  of  customary  violation 
of  rules.  Crawford  v.  R.  Co.,  150  N. 
C.  619,  64  S.  E.  589. 
Failure  of  master  to  inspect  premises 
according  to  custom  and  duty  shown 
Bjorklund  V.  Gray,  106  Minn.  42,  118 
N.  W.  59. 

547-36  St.  Louis,  etc.  R.  Co.  v.  York, 
92  Ark.  554,  123  S.  W.  376;  Hampton 
V.  R.  Co.,  143  ni.  App.  91  (deceased's 
knowledge  of  abrogation  of  rule  need 
not  be  shown) ;  George  v.  R.  Co.,  225 
Mo.  364,  125  S.  W.  196.  Comp.  Hous- 
ton, etc.  E.  Co.  V.  Ravanelli  (Tex.  Civ.), 
123  S.  W.  208.  See  Clay  v.  R.  Co.,  221 
Pa.  439,  70  A.  807. 
Acquiescence  of  master  must  be  shown. 
Thomas  v.  Houston,  146  Ky.  156,  142 
'S.  W.  214. 

Burden  on  servant  to  bring  himself 
within  aci  of  congress  regulating  lia- 
billLy  of  interstate  carriers.  Tsmura 
t\  R.  Co.,  58  Wash.  316,  108  P.  774. 
Burden  on  master  to  show  servant 
causing  injury  to  another  servant  not 
actin.^'  within  scope  of  employment. 
Big  Five,  etc.  Co.  v.  Johnson,  44  Colo. 
23 fi,  r9  P.  63. 

Knowledge  of  master,  not  presumed 
from  acts  of  unfaithful  servants. 
Pittsburg,  etc.  R.  Co.  r.  Hall,  46  Ind. 
App.  219,  90  N.  E.  498.  His  knowl- 
edge of  a  defect  and  promise  to  repair 
waiver  of  rule  requiring  defects  re- 
ported to  another.  Comer  v.  Meyer, 
78  N.  J.  L.  464,  74  A.  497. 
Failure  of  master  to  observe  rule  may 
make  a  defense  of  misrepresentation 
by  employe  of  his  age  ineffectual. 
Yazoo,  etc.  R.  Co.  v.  Cobb,  94  Miss. 
561,  48  S.  522. 


Time  table  of  later    date    than    ruiel 

competent  to  show  observance  of 
former  incompatible  with  latter.  Gal- 
veston, etc.  R.  Co.  V.  Worth,  53  Tex. 
Civ.  351,  116  S.  W.  365. 
Rules  not  observed  by  master,  compe- 
tent in  favor  of  servant  as  admission 
in  his  favor.  Chesapeake  &  O.  R.  Co. 
V.  Wiley,  134  Ky.  461,  121  S.  W.  402. 
Violation  of  rules  by  foreman  shown. 
Norton  C.  Co.  V.  Hanks,  108  Va.  521, 
62  S.  E.  335. 

Sporadic  violation  of  rules,  unauthor- 
ized and  unknown,  immaterial.  Mis- 
souri, etc.  R.  Co.  V.  Collier,  157  Fed. 
347,  88  C.  C.  A.  127.  Single  violation 
may  be  shown  by  employe  having  right 
to  assume  observance  regardless  of  in- 
tent in  adopting.  Galveston,  etc.  R. 
Co.  V.  Murphy,  52  Tex.  Civ.  420,  114 
S.  W.  443. 

Scope  of  employment.— Custom  of  de- 
fendant's employes  to  assist  in  doing 
work  without  usual  course  of  employ- 
ment shown  on  issue  as  to  whether 
plaintiff  in  line  of  employment.  Jones 
V.  Herrick,  141  la.  615,  118  N.  W.  444. 
But  where  the  relation  of  master  and 
servant  has  been  established  and  the 
servant  shown  to  be  apparently  work- 
ing in  the  performance  of  his  duties, 
the  defendant  has  the  burden  of  show- 
ing that  the  servant  is  not  acting  with- 
in the  scope  of  his  employment.  Haz- 
zard  f.  Carstairs  (Pa.),  90  A.  556.  See 
infra,  498-34. 

547-37  In  action  by  third  person  for 
injuries  burden  on  plaintiff  to  show 
act  complained  of  done  by  defendant's 
servants.  Halsch  v.  Co.,  49  Misc.  525, 
97  N.  Y.  S.  983. 

547-38  Evidence  that  elevator  oper- 
ator smoked  cigarettes  held  inadmis- 
sible. Vogel  V.  Herzfeld-Phillipson  Co., 
148  Wis.  573,  134  N.  W.  141. 
547-39  Broadstreet  r.  Hall,  168  Ind. 
192,  80  N.  E.  145;  Yazoo,  etc.  R.  Co. 
r.  Hare  (Miss.),  61  S.  648.  See  also 
vol.  8,  p.  22,  n.  51;  p.  547,  n.  39. 
Evidence  as  to  master's  knowledge  of 
servant's  incapacity  immaterial  when 
latter  acting  for  himself  in  violation 
of  orders.  Danforth  v.  Fisher,  75  N. 
H.  Ill,  71  A.  535. 

547-41     Minot  ^\   Snavely,   172   Fed. 
212,  97  C.  C.  A.  30. 
Notice  of  proclivity  of  servant  to  harm 
shown.     Cressv  v.   Co.,   108   Minn.   349, 
122   N.   W.   484. 

547-44  See  vol.  8,  p.  954,  n.  40,  and 
supplement  thereto. 
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548-47  Contra  in  action  for  assault 
and  battery.  Miller-B.  L.  Co.  f.  Stew- 
art, lf)6  Ala.  6o7,  .51  S.  943.  See  Palmer 
T.  Co.  V.  Smith,  137  Ky.  319,  125  S. 
W.  72o. 

548-48  Circumstances  may  show  de- 
fendant's property  in  charge  of  serv- 
ants and  their  acting  within  scope  of 
dutv  in  use.  Fleishman  r.  Co.,  148 
Mo.'  App.  117,  127  S.  W.  660.  Conduct 
of  servant  raises  inference  acting  for 
and  with  master's  assent.  Bryant  V. 
Graves,  77  N.  J.  L.  61,  71  A.  60. 
Proof  of  violation  of  master's  rules 
does  not  absolve  unless  it  is  also  shown 
servant's  act  wanton  or  without  scope 
of  employment.  Rhinesmith  r.  R.  Co., 
76  N.  J.  L.  783,  72  A.  15. 
Custom  of  servant. — Whether  particu- 
lar act  of  servant,  performed  to  the 
injury  of  a  third  person,  was  in  line 
of  duty  determined  from  relevant  facts 
an<l  circumstances,  including  evidence 
of  custom  of  defendant's  servants  to 
do  like  acts.  St.  Louis,  etc.  R.  Co.  v. 
Pell,  89  Ark.  87,  115  S.  W.  957. 
Authority  of  foreman  inferred  from 
giving  orders  to  men  under  charge 
which  thev  obeved.  Waaler  v.  R.  Co., 
22  S.  D.  256,  117  N.  W.  140. 
Burden  is  on  master  to  show  that  one 
admitted  to  be  his  servant  and  to  have 
been  in  charge  of  property  was  not 
acting  for  him  when  injury  inflicted 
by  negligent  use.  Shamj)  r.  Lambert, 
142  Mo.  App.  .3G7,  121  S.  W.  770. 
Master's  knowledge  of,  and  acquies- 
cence in,  custom  to  initiate  new  em- 
ployes by  inflicting  corporal  punish- 
ment by  those  already  in  service, 
shown.  Medlin  M.  Co.  v.  Boutwell 
(Tex.  Civ.),  122  S.  W.  442. 
Shown  that  servant  did  act  in  question 
in  capacity  of  public  oflicer,  in  lioliof 
he  was  validly  appointed.  Philadel- 
phia, etc.  R.  Co.  V.  Green,  110  Md.  32, 
71   A.  986. 

Neglect  of  master  to  stop  malicious 
acts  of  servants  on  premises  shown. 
Hogle  r.  Co.,  128  App.  Div.  40.'',.  112 
N.  Y.  S.  881,  foil.  Fletcher  r.  R.  Co., 
168  U.  S.  13.5. 

Master  may  show  under  general  denial 
acts  complained  of  imt  done  by  his 
servant.  Kiers  r.  Rathjen,  60  Misc. 
in.5,  m  N.  Y.  S.  599. 
Servant  who  has  injured  third  person 
mav  testify  against  master.  Bernad- 
skv  V.  R.  Co.,  76  N.  J.  L.  580,  70  A. 
189. 


MATERIAlilTY 

549-1  Porido  V.  R.  Co.,  144  111.  App. 
446. 

"Evidence  offered  in  a  cause  nr  a 
question  propounded,  is  m?1:eri:il  v.  hen 
it  is  relevant  and  go^s  to  the  suViptan- 
tial  matters  in  dispute  or  has  a  legiti- 
mate and  effective  influence  or  bearing 
on  the  decision  of  the  case."  Porter 
r.  Valentine,  18  Misc.  213,  41  N.  Y. 
S.  o07. 

550-6  Dickinson  v.  U.  S.,  159  Fed. 
801,  86  C.  C.  A.  625;  First  Nat.  Bk. 
V.  Miller,  235  111.  135,  85  N.  E.  312; 
Ruttle  V.  Co.,  153  Mic-h.  300,  117  X.  W. 
168;  Rogers  r.  Colebaugh,  74  N.  J.  Eq. 
367,  70  A.  299;  Sterling  M.  Co.  v. 
Xessler,  110  N.  Y.  S.  246;  I^awshe  f. 
S.,  57  Tex.  Cr.  32,  121  S.  W.  865. 
551-10  .Czarnecki  r.  Derecktor,  81 
Conn.  338,  71  A.  354;  Houston,  etc.  R. 
Co.  V.  Cheatham,  52  Tex.  Civ.  1,  113 
S.  W.  777. 


MAYHEM. 

552-1     Key  v.  S.  (Tex.  Cr.),  161  S.  W. 

121;    Neblett    v.    S.,    47    Tex.    Cr.    573. 

S5    S.    W.    813.      See   Greon    -.   S.,   151 

Ala.  14,  44  S.  194. 

553-5     O'Brien  v.  S.,  31   O.  C.  C.  33. 

554-12     Attempt.  See  Dahlberg  f.  P., 

225  111.  485,  80  N.  E.  310. 

554-13     S.  r.  Bunyard,   253  Mo.  347, 

161    S.    W.    756.      Evidence   in    rebuttal 

Cole  r.  S.,  62  Tex.  Cr.  270,  138  S.  W. 

109. 


MECHANICS'  LIENS 

Arcount  no  proof  of  ih  lir,  rji  of  male- 
rial^,  562-25. 

557-1  Auditing  and  approving  bill 
rendered  makes  it  an  account  stated, 
which  will  support  claim  for  lien.  Nay- 
lor  r.  R.  Co.,  14  Ida.  7'^9,  96  P.  573. 
In  Michigan  a  sworn  bill  in  chancery 
to  enforce  such  lien  is  evidence  of  the 
matters  charged  under  Comp.  Laws. 
§10,719,  unless  the  answer  is  a  sworn 
denial.  Such  bill  therefore  if  sufficient 
will  establish  a  prima  facie  ca.^e  unless 
answer  is  sworn  to.  Green  Bay  Cut 
Stone  Co.  r.  Fabrv,  169  Mi.-h.  544,  135 
N.  W.  312. 

558-7  Parol  evidence,  not  admissible 
to  show  material.'?  supplied  at  earlier 
date  than  stated  in  notice.  Mav  f. 
Mode,  142  Mo.  App.  656,  123  3,  W.'523. 
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559-10  ^tna  E.  Co.  v.  Deeves,  125 
App.  Div.  842,  110  N.  Y.  S.  124;  Equit- 
able S.  &  L.  Assn.  V.  Hewitt,  55  Or. 
329,  106  P.  447.  See  Haas  E.  &  Mfg. 
Co.  V.  Co.,  236  HI.  452,  86  N.  E.  248; 
Empire,  etc.  Wlis.  v.  Margolies,  85  Misc. 
238,  148  N,  Y.  S.  348;  Anderson  f. 
Falkenmeyer,  148  N.  Y.  S.  746. 
Contract  as  set  out  in  notice  must  be 
substantially  proved.  Lucas  y.  Eea 
(Cal.  App.),  101  P.  537. 
It  is  presumed  in  favor  of  owner  of 
land  she  supposed  building  was  being 
erected  under  contract  between  her 
husband  and  plaintiff;  she  is  not  sub- 
ject to  personal  judgment  because  of 
knowledge  of  its  erection.  Friesehel  v. 
Grosshauser,  24  S.  D.  129,  123  N.  W. 
698. 

Burden  on  plaintiff  to  show  compliance 
with  conditions  precedent  to  right  to 
maintain  action.  Fabien  v.  Grabow, 
134  Mo.  App.  193,  114  S.  W.  80. 
559-11  Burden  on  party  to  prove 
cancellation  who  seeks  to  escape  lia- 
bility on  that  ground.  Wahouma  Drug 
Co.  "v.  S.  &  C.  Co.  (Ala.),  65  S.  825. 
Burden  on  owner  to  prove  service  or 
posting  of  notice.  Minneapolis,  etc.  Co. 
V.  Co.,  124  Minn.  317,  145  N.  W.  37. 
559-12     Litherland  v.  Co.,  54  Or.  71, 

ino  P.  1. 

A  prima  facie  right  to  a  lien  is  estab- 
lished by  proof  that  the  amount  charged 
for  material  used  in  building  is  less 
,than  contract  price  of  construction  and 
has  not  been  paid  and  defendant  has 
burden  to  prove  that  plaintiff  is  not 
entitled  to  lien.  Marianna  Hotel  Co.  r. 
L.  F.  &  M.  Co.,  107  Ark.  245,  154  S.  W. 
952. 

Evidence  held  sufficient. — Wills  v.  Za- 
nello,  59  Or.  291,  117  P.  291. 
559-13  Chicago  L.  &  C.  Co.  v.  Gar- 
mer,  132  la.  282,  109  N.  W.  780;  Laugh- 
lin  V.  Connors,  54  Or.  184,  102  P.  793 
(proof  of  value  must  be  definite). 
560-15  Nashville,  etc.  R.  Co.  v. 
Moore,  148  Ala.  63,  41  S.  984  (husband 
as  wife's  agent);  Parke  Co.  v.  Co.,  147 
Cal.  490,  82  P.  51;  Snyder  v.  Sparks, 
73  Neb.  804,  103  N.  W.  662;  Christian- 
son  V.  Hughes,  18  N.  D.  282,  122  N.  W. 
384;  Seattle  L.  Co.  v.  Sweeney,  43 
Wash.  1,  85  P.  677. 
Permission  by  vendor  to  vendee  to 
make  improvements,  or  knowledge  or 
acquiescence  on  former's  part,  not  suf- 
ficient to  show  agency  or  express  as- 
sent. Belnap  v.  Condon,  34  Utah  213, 
97  P.  111. 


561-17  Madary  v.  Smartt,  1  Cal.  App. 
498,  82  P.  561  (counters  and  parti- 
tions as  "repairs  and  alterations") 
See  Tuck  t\  Co.,  127  Ga.  729,  56  S.  E. 
1001;  Wera  v.  Bowerman,  191  Mass. 
458,  78  N.  E.  102;  Hathaway  v.  M,  Co. 
(Utah),  132  P.  388. 

That  structure  permanent  part  of 
realty.  Stevenson  v.  Woodward,  3  Cal. 
App.  754,  86  P.  990. 
Acceptance  and  approval  of  account 
stated  renders  unnecessary  proof  of 
character  mentioned  in  text.  Naylor 
V.  R.  Co.,  14  Ida.  789,  96  P.  573. 
562-19  Potter  Mfg.  Co.  v.  Meyer,  171 
Ind.  513,  86  N,  E.  837. 
Lienors  entitled  to  prove  that  their 
materials  were  either  in  whole  or  in 
part  used  for  the  specific  work  for 
which  the  owners  had  given  consent 
under  the  terms  of  the  lease.  McNulty 
Bros.  V.  Offerman,  152  App.  Div.  181, 
137  N.  Y.  S.  27. 

Materialmen  must  prove  that  there  was 
a  mutual  understanding  that  materials 
were  to  be  used  in  a  particular  building. 
Milwaukee  G.  M.  Co.  v.  Hardware  ■Co. 
(Colo.  App.),  141  P.  527. 
562-25  Verified  account  filed  not  evi- 
dence of  delivery  of  material  or  state 
of  delivery.  Searle  &  C.  L.  Co.  v. 
Jones,  80  Neb.  567,  114  N.  W.  783. 
563-26  Actual  use  of  materials  fur- 
nished need  not  be  shown.  Montjoy 
V.  Dist.  (Can.),  10  West.  L.  Eep.  282. 
Evidence  held  insufficient. — ^Burton  v. 
Meinert  &  Miller,  136  Ga.  420,  71  S. 
E.  870. 

Statutory  presumption. — ^Builders'  Ma- 
terial Co.  r.  Johnson,  158  111.  App.  411. 
563-27  Madary  v.  Smartt,  1  Cal 
App.  498,  82  P.  561. 
564-28  Georgia  Steel  Co.  v.  White, 
136  Ga.  492,  71  S.  E.  890;  Schaller- 
Hoerr  Co.  v.  Gentile,  153  111.  App.  458; 
Wiolf  Co.  V.  R.  Co.,  29  Pa.  Super.  439; 
Wees  V.  Elbon,  61  W.  Va.  380,  56  S. 
E.  611.  See  Poland  v.  Webster,  126 
Mo.  App.  591,  105  S.  W.  34;  Guarantee 
B.  &  L.  Assn.  V.  Connor,.  216  Pa.  543, 
65  A.  1089.  Substantial  cotoplianee 
sufficient.  Salter  v.  Goldberg,  150  Ala. 
511,  43  S.  571;  Nofziger  L.  Co.  v. 
Shafer,  2  Cal.  App.  219,  83  P.  284; 
Este  V.  R.  Co.,  27  Pa.  Super.  521; 
Knudson-J.  Co.  v.  Brandt,  44  Wash.  68, 
87  P.  48;  Wees  t\  Elbon,  61  W.  Va. 
380,  .56  S.  E.  611;  U.  S.  Blowpipe  Co. 
V.  Spencer,  61  W.  Va.  191,  56  S.  E.  345. 
564-29     Dunham    v.    Woodworth,  158 
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111.  App.  486;  Merritt  v.  Poli,  231  Pa. 
611,  SO  A.  1116. 

Where  pajmient  pleaded  defendant  may 
introduce  itoniizctl  account  of  pay- 
ments made,  althoutrh  ho  did  not  file  it. 
Easterling  v.  Shaifer  (Miss.),  38  S.  230. 
565-30  Grant  r.  Co.,  58  W.  Va.  162, 
r>2  P,.  E.  36. 

Erroneous  statements  of  sum  due,  not 
fatal  unless  wilful  or  so  exajr^'erated 
as  to  raise  presumption  to  that  effect. 
Hall  v.  Thomas,  111  N.  Y.  S.  979. 
565-31  Fraudulent  de^ii^n  to  prolong 
contract  for  purjiose  of  extoi;  'iiifr  time 
for  filing  account  must  be  proved. 
Shorthill  v.  Co.  (la.),  124  N.  W.  G13. 
566-33  Winton  f.  Bcnore,  28  Pa. 
Super.  27. 

566-34  Baker  v.  Smallwood,  161  Mo. 
App.  2."7.  143  S.  W.  olS;  Sabin  v.  Cam- 
eron. S2  Xeb.  106,  117  X.  W.  95. 
566-35  Parol  evidence,  admissible  to 
exjilain  trade  abbreviations  in  state- 
ment of  lien.  Wilson,  etc.  L.  Co.  i". 
Cay.ron,  145  Mo.  App.  497,  122  S.  W. 
1 0s5. 

567-36  Dirksen  t\  Manning,  158  111. 
App.  430;  Collins  r.  R.  Co.,  29  Pa. 
Super.  547. 

567-37  Subcontractor  must  prove 
either  the  expressed  satisfaction  of  the 
owner  as  to  the  correctness  of  the 
claim,  or  prove  circumstances  from 
which  satisfaction  may  be  inferred  in 
order  to  recover  against  owner.  Reeve 
r.  Kernan  (X.  J.),  90  A.  2S5. 
567-38  Claimant  must  show  money 
due  contractor.  Sioux  Falls  P.  B.  Co. 
r.  Board,  2o  S.  D.  36,  125  X.  W.  291. 
568-41  Contractor's  statements  as 
to  the  use  of  material  purchased  not 
admissible  against  the  owner.  Stewart 
Bros.  r.  Randall  Bros.,  138  Ga.  796,  76 
S.    E.    352. 

568-42  KnudsonJ.  Co.  v.  Brandt,  44 
Wash.  68,  S7  P.  43. 

568-45  Evidence  admissible  to  show 
sufliciency  of  notice  as  to  description 
of  propertv.  Union  L.  Co.  V.  Simon. 
150  Cal.  751.  S9  P.  1077. 
Amount  of  land  necessary. — Union  L. 
Cn.  V  Simon,  supra. 
Property  must  be  identified  by  notice 
and  extrinsic  evidence  is  not  admissi- 
ble to  supply  deficiency  (Armstrong  r. 
CliiF.olm,  100  App.  Div.  440.  91  X.  Y. 
S.  693),  except  dimensions  of  premises 
may  bo  shown  so  as  to  enibody  them  in 
decree.  ITurlev  r.  Tucker,  128  App. 
Div.  580,  112  .If,  Y.  S.  9S0. 


569-46  Fcles  L.  Co.  r.  Martin,  31 
Utah  2}1,  b7  P.  713;  Johnson  r.  Grif- 
fiths &  Co.  (Tex.  Civ.),  135  S.  W.  GS3. 
569-47  See  Rider-E.  E.  Co.  v.  Freder- 
icks, 25  Pa.  Super.  72. 
57<>-48  Where  materials  sold  on  per- 
sonal credit  of  owner  or  contractor  it 
raises  question  of  fact  as  to  waiver  of 
lien.  Scott  Mfg.  Co.  r.  Morgan,  217 
Pa.  367,  66  A.  566.  Sec  Central  L. 
Co.  V.  Co.,  S4  Ark.  560,  105  S.  \V.  583. 


MENTAL   AND    PHYSICAL   STATES 

Coniaf/ious  disease;  non  contagion,  573- 
15;  Actual  state  of  mind,  583-SO;  Vn- 
dcrstanding  of  others,  5S0-6. 
As  to  mental  capacity  as  affecting 
competency  of  witnesses,  see  vol.  3,  p. 
200,  et  sc<|.;  vol.  7.  j>.  4  79,  et  seq.;  and 
supidement  thereto. 

As  to  intoxication  as  affecting  capacity 
to  commit  crime,  see  vol.  7,  p.  779,  and 
supplement  thereto. 

As  to  mental  condition  as  affecting  tes- 
tamentary  capacity,  see  vol.  14.  ]>.  267, 
et    seq.,    and    suj'plement    thereto. 
572-1     Altig  r.  Altig,  137  la.  420,  114 
X.   W.  1056. 

572-4  Mountford  v.  Co.,  202  Mass. 
34.5,  88  X.  E.  782. 

572-5  When  a  present  intention  o! 
state  of  mind  is  once  shown  it  may  be 
presumed  to  have  continued.  Ickes  t". 
Id.,  237  Pa.  582,  85  A.  S'^.l. 
572-7  In  re  Miller's  Will  (Del.),  85 
A.  S03;  Xewman  r.  Thompson.  134  Ga. 
137,  67  S.  E.  662;  Mobile,  etc.  R.  Co. 
r.  Carpenter  (Miss.),  61  S.  693;  S.  V. 
Fuller.  52  Or.  42.  96  P.  456. 
Physical  condition  of  injured  person 
not  provable  by  particulars  of  difTiculty 
he  engaged  in  a  month  after  injurv. 
Rutledge  r.  Rowland,  161  Ala.  114,  -19 
S.    401. 

573-11  Finger  r.  Pollack,  1S8  Mass. 
2ns.  71  X.  E.  317,  plaintiff  cried. 
573-13  White  r.  White.  76  Kan.  82, 
90  p.  10S7  (anger):  White  r.  R.  Co., 
132  Mo.  App.  339.  112  S.  W.  27S; 
Snowberger  r.  S..  58  Tex.  Or.  530,  126 
S.   W.   «578. 

573-14  ^rontgomerv  R.  Co.  r.  Shanks, 
139  Ala.  4<^9,  37  S.  166  (plaintiff 
cried);  Barlow  r.  TTamilton.  151  .\la. 
634,  44  S.  657;  v^it.  Louis,  etc.  R.  Co.  r. 
Boyer,  44  Tex.  Civ.  311,  97  S.  W.  1070 
existence  of  |>hysic.Tl  iniuryV 
573-15  Contagious  disease;  non-con- 
tagion.— People  who  have  had  intimate 
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relations  with  a  person  alleged  to  have 
a  contagious  disease  may  testify  no 
bad  results  followed  association  with 
him.  Mountford  v.  Co.,  202  Mass.  345, 
88  N.  E.  782. 

573-17  Madre  v.  Gaskins,  39  App. 
Cas.  (D.  iC.)   19. 

573-18  Martin  v.  Garlock,  82  Kan. 
266,  108  P.  92  (spoken  after  event); 
Mobile  &  O.  E.  Co.  v.  Carpenter  (Miss.), 
61  S.  693;  Snowberger  v.  S.,  58  Tex. 
€r.  530,  126  S.  W.  878. 
573-19  lekes  v.  Ickes,  237  Pa.  582, 
85  A.   885. 

573-20     Knittel   v.   B.    Co.,    147    Mo. 
App.  677,  128  S.  W.  5;  S.  V.  Brand,  77 
N.  J.   L.  486,  72  A.  131    (surprise). 
573-21     Harris  v.  S.   (Ala.  App.),  62 
S.   477. 

573-22  Kansas  City,  etc.  B.  Co.  v. 
Matthews,  142  Ala.  298,  39  S.  207-, 
Patterson  v.  Co.,  25  App.  Cas.  (D.  C.) 
46;  Ward  v.  Ins.  Co.,  82  Neb.  499,  118 
N.  \V.  70  (from  time  of  illness  until 
death — two  weeks). 

573-23  Macon  R.  &  L.  Co.  v.  Mason, 
123  Ga.  773,  51  S.  E.  569;  Smith  i\  B. 
Co.,  165  111.  App.  190;  Scott  v.  Town- 
send  (Tex.  Civ.),  159  S.  W.  342.  See 
Aurora  v.  Plummer,  122  111.  App.  143. 
574-26  Birmingham  L.  &  P.  Co.  v. 
Eutledge,  142  Ala.  195,  39  S.  338;  Tay- 
lor V.  MeClintock,  87  Ark.  243,  112  S. 
W.  405;  Indianapolis  St.  B.  Co.  v. 
Haverstiek,  35  Ind.  App.  281,  74  N.  E. 
34;  Ind.,  etc.  €o.  v.  Tucker,  51  Ind. 
App.  480,  98  N.  E.  431;  Patton  i\  San- 
born, 133  la.  650,  110  N.  W.  1032;  lola 
V.  Farmer,  72  Kan.  620,  84  P.  386; 
Weeks  v.  B.  Co.,  190  Mass.  563,  77 
N.  E.  654;  Ward  v.  Ins.  Co.,  82  Neb. 
499,  118  N.  W.  70;  Stevens  v.  Friedman, 
58  W.  Va.  78,  51  S.  E.  132. 
Fact  complaints  made  may  be  shown. 
O'Dea  V.  B.  Co.,  142  Mich.  265,  105 
N.   W.    746. 

575-28  Kansas  City,  etc.  B.  Co.  v. 
Butler,  143  Ala.  262,  38  S.  1024;  Moran 
V.  Martinson  (la.),  146  N.  W.  841;  Fish- 
burn  V.  n.  Co.,  127  la.  483,  1-03  N.  W. 
481;  McHugh  v.  Co.,  190  Mo.  85,  88 
S.  W.  853;  Western  A.  Assn.  v.  Mun- 
son,  73  Neb.  858,  103  N.  W.  688;  St. 
Louis,  etc.  B.  Co.  i\  Boyer,  44  Tex.  Civ. 
311,  97  S.  W.  1070;  Sheldon  v.  Wright, 
80  Vt.  298.  67  A.  807. 
577-39  Kansas  City,  etc.  B.  Co.  v. 
Butler,  143  Ala.  262,  38  S.  1024;  S. 
V.  Draughon,  151  N.  C.  667,  65  S.  E. 
913  (declarations  of  decedent  to  show 
attitude   toward   anotlier);    Sheldon  v. 


Wright,  80  Vt.  298,  67  A.  807;  Stevens 
v.  Friedman,  58  W.  Va.  78,  51  S.  E. 
132. 

577-41  McHugh  v.  Co.,  190  Mo.  85, 
88   S.   W.  853. 

577-42  Grasselli  Chem.  Co.  v.  Davis, 
166  Ala.  471,  52  S.  35;  Birmingham, 
etc.  E.  Co.  V.  Moore,  151  Ala.  327,  43 
S.  841;  Smith  V.  B.  Co.,  165  111.  App. 
190;  Chicago  v.  McNally,  227  111.  14, 
81  N.  E.  23;  Pittsburg,  etc.  B.  Co.  v. 
Coll,  37  Ind.  App.  232,  76  N.  E.  816; 
Indiana  T.  Co.  v.  Jacobs,  167  Ind.  85, 
78  N.  E.  325;  Shade  v.  Co.,  119  Ky. 
592,  84  S.  W.  733;  O'Dea  v.  B.  Co., 
142  Mich.  26.5,  105  N.  W.  746;  Or- 
lando V.  B.  Co.,  109  App.  Div.  356,  95 
N.  Y.  S.  898;  St.  Louis,  etc.  B.  Co. 
V.  Pruitt  (Tex.  Civ.),  157  S.  W.  236. 
See  David  v.  Accident  Co.,  166  111.  App. 
490. 

578-47  Krakowski  v.  B.  Co.,  167  111. 
App.  469;  Chicago  City  B.  Co.  v. 
Mauger,  128  111.  App.  512;  O'Dea  v.  R. 
Co.,  142  Mich.  265,  105  N.  W.  746. 
Declarations  during  examination  had  at 
instance  of  adverse  party,  competent. 
Chicago  r.  McNally,  227  111.  14,  81 
N.  E.   23. 

578-48     Manhattan    L.    Ins.     Co.    v. 
Verneuille,   156  Ala.  592,  47  S.  72. 
578-49     Krakowski  v.  B.  Co.,  167  111. 
App.   469. 

579-51     Mobile   &  0.  B.  Co.   v.  Car- 
penter (Miss.),  61  S.  693. 
579-52     McCormick    v.    B.    Co.,     141 
Mich.  17,  104  N.  W.  390. 
579-54     W.  U.  T.  Co.  v.  Bowell,  153 
Ala.  295,  45  S.  73. 

579-55  Gilmore  v.  Co.,  79  Conn.  498, 
66  A.  4;  Orlando  v.  B.  Co.,  109  App. 
Div.  356,  95  N.  Y.  S.  898.  Contra, 
Gibler  v.  B.  Co.,  129  Mo.  App.  93,  107 
S.   W.   1021. 

580-56  Goodwyn  v.  E.  Co.,  2  Ga.  App. 
470,  58  S.  E.  688. 

580-58  Hardin  v.  B.  Co.  (Tex.  Civ.), 
88   S.   W.   440. 

580-59  Aurora  v.  Plummer,  122  111. 
App.  143;  Shade  v.  Co.,  119  Ky.  592,  84 
S.  W.  733;  Poumeroule  v.  Cable  Co.,  167 
Mo.  App.  533,  152  S.  W.  114. 
581-62  Competent  to  show  his  state 
of  mind  and  mental  suffering.  Buckley 
V.  B.  Co.,  215  Mass.  50,  102  N.  E.  75. 
581-67  Mobile  &  0.  B.  Co.  v.  Car- 
penter (Miss.),  61  S.  693.  See  Grant- 
land  r.  S.,  8  Ala.  App.  319,  62  S.  470. 
581-68  Wirsing  v.  Smith,  222  Pa.  8, 
70  A.  906.  See  infra,  "Telegraphs  and 
Telephones,"  463-60. 
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582-76  Ditto  V.  Slaughter,  28  Ky.  L. 
R.  1164,  92  S.  W.  2,  duress. 
583-77  Penn.  C.  Co.  v.  Perdue,  164 
Ala.  508,  51  S.  352;  Goodwyn  v.  K.  Co.. 
2  €ia.  App.  470,  58  S.  E.  688;  O'Dea 
V.  R.  Co.,  142  Mich.  265,  105  N.  W 
746;  Wise  v.  R.  Co.,  135  Mo.  App.  230, 
115  S.  W.  452;  Ickes  v.  Ickes,  237  Pa. 
582,  85  A.  "885;  Reeves  v.  R.  Co.,  24 
S.  D.  84,  123  N.  W.  498;  Sheldon  v. 
Wright,  80  Vt.  298,  -67  A.  807  (he  could 
not  travel  as  well  as  formerly). 
Contra  as  to  mental  anguish. — Louis- 
ville &  N.  R.  Co.  V.  Sharp,  171  Ala.  212, 
55  S.  139. 

583-78  "  McClure  v.  Philipp,  170  Fed. 
910,  96  C.  C.  A.  86;  St.  Louis,  etc.  Co. 
V.  Tucka,  95  Ark.  190,  129  S.  W.  541; 
Fagan  v.  Lentz,  156  Cal.  681,  105  P. 
951. 

Apprehension  as  to  effects  of  wounds 
mav  be  testified  to  by  complainant. 
Decker  v.  S.,  58  Tex.  Cr.  159,  124  S.  W. 
912, 

583-79  Witness'  opinion  as  to  preg- 
nancy, inadmissible  in  prosecution  for 
rape.  P.  v.  Corev,  8  Cal.  App.  720, 
97  P.  907. 

583-80  Thoughts  of  a  party,  prior  to 
commission  of  offense,  may  not  be  tes- 
tified to  by  him  though  his  acts  and 
declarations  may  have  given  some  in- 
dication of  them.  Gordon  v.  C,  136 
Ky.  508,  124  S.  W.  806. 
Actual  state  of  mind. — A  person  may 
testify  to  his  state  of  mind  as  it  was 
at  a  certain  time  in  consequence  of 
neglect  of  another;  but  not  to  what 
it  would  have  been  under  certain  con- 
ditions. Marriott  V.  Co.,  84  Neb.  443, 
121  N.  W.  241.  Effect  of  duress  may 
be  testified  to  by  party  upon  whom 
it  was  exerted.  Internatiortal  L.  Co. 
V.  Parmer  (Tex.  Civ.),  123  S.  W.  196. 
583-81  Barlow  r.  Hamilton,  151  Ala. 
623,  44  S.  657;  Georgia  R.  &  E.  Co 
V.  Gilleland,  133  Ga.  621.  66  S.  E.  944; 
Fleckinger  r.  Taffee,  149  Mirh.  678,  113 
N.  W.  311;  Rearden  r.  R.  Co.,  215 
Mo.  105,  114  S.  W.  961;  Barbop  r.  S.. 
58  Tex.  Cr.  129,  124  S.  W.  961.  See 
pupra,  "Injuries  to  Person,"  396-70, 
et  seq. 

Knowledge  of  person  whose  conduct  is 
involved,    essential.     S.    v.  VaneUa,   40 
Mont.   326.  106  P.  304. 
583-82    Fearon  v.  Mullins,  38  Mont. 
45,  9S  P.  6.50. 

583-83  Vannest  v.  Murphv,  U5  la. 
123,  112  N.  W.  236;  TTodiros  r.  Wilson, 
165   N.  C.   323,  81   S.   E.   340.     Contra, 


Roth  V.  Assn.,  102  Tex.  241,  115  S.  W. 
31. 

583-84  Keys  v.  McDowell  (Ind. 
App.),  100  X.  E.  385;  Bales  v.  Bales 
(la.),  145  N.  W.  673;  Caltrider  v. 
Sharon  (la.),  145  N.  W.  540;  S.  v. 
Neubauer,  145  Ta.  337,  124  N.  W.  312; 
Hunter  v.  Briggs,  254  Mo.  28,  162  S. 
W.  204;  Roth  v.  Assn.,  102  Tex.  241, 
115  S.  W.  31;  Binklev  t\  S.,  51  Tex. 
Cr.  54,  100  S.  W.  780  "(facts  on  which 
opinion  of  capacity  to  form  criminal 
intent  is  based).  See  In  re  De  Laveaga's 
Est.,  165  Cal.  607,  133  P.  307. 
Facts  which  are  based  on  opinion  need 
not  be  stated  specifically  and  in  de- 
tail. Koppe  V.  Koppe,  57  Tex.  Civ.  204, 
122  S.  W.  68.  Thus  details  of  con- 
vei"sation  with  alleged  incompetent  not 
essential  in  connection  with  opinion. 
Ballou  V.  Ballou,  30  R.  I.  286,  74  A. 
1089. 

584-85  Illinois  Ins.  Co.  v.  DeLang, 
124  Kv.  569,  99  S.  W.  616;  Kirby  v. 
Co.,  77  S.  C.  404,  58  S.  E.  10. 
584  89  Melvin  v.  Murphy  (Ala.).  63 
S.  546;  Perkins  V.  Co..  155  Cal.  712,  103 
P.  190;  Dohertv  v.  Courtney.  150  Cal. 
606,  89  P.  434;"Goss  v.  S.  (Ga.  App.), 
81  S.  E.  247;  Graham  r.  Deuterman, 
244  HI.  124,  91  N.  E.  61;  Swygart  r. 
Willard,  166  Tnd.  25,  76  N.  E.  755; 
Wiseman  v.  Goldsberrv,  45  Ind.  App. 
677,  91  N.  E.  616;  McBride  r.  McBri.le, 
142  la.  169,  120  N.  W.  709;  In  re  Mur- 
ray's Est.,  145  la.  368,  124  N.  W.  193; 
Lucas  r.  McDonald,  126  la.  678,  102 
N.  W.  532  (to  continued  rationality  but 
not  to  unsoundness) ;  Howard  r.  Car- 
ter, 71  Kan.  85.  80  P.  61;  Whisner  r. 
Whisner  (Md.),  89  A.  393;  Jones  r. 
Thomas,  218  Mo.  508,  117  S.  W.  1177; 
S.  V.  Banner,  149  N.  C.  519,  63  S.  E. 
84;  Mvatt  r.  Mvatt.  149  N.  C.  137,  62 
S.  E.  SS7;  Conwill  r.  Eldridge  (Okla.). 
130  P.  912;  Guerra  r.  Co.  (Tex.  Civ.). 
163  S.  W.  669;  Price  r.  8.  (Tex.  Cr.). 
162  S.  W.  874.  See  also  vol.  7.  p.  470, 
n.  78;  p.  468,  n.  73. 

"Whether  a  non-expert  witness  has 
sufliciont  knowledge  of  another  to  ex- 
press an  oi>inion  on  his  mental  con- 
dition is  to  be  determined  by  the  court. 
A  witness  who  is  not  an  expert  may 
detail  facts  and  circumstances  from 
which  the  .iury  may  form  an  opinion 
and  then  give  his  own  conclusion  in 
the  form  of  an  opinion.  Graham  r. 
Deuterman,  244  111.  124.  91  N  E.  Rl. 
This  opinion  is  to  be  taken  by  the  jury 
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for  what  it  is  worth.  From  the  nature 
of  things  no  rule  can  be  laid  down 
declaring  the  extent  of  the  acquaint- 
ance or  the  opportunities  necessary  to 
enable  an  observer  to  be  a  witness. ' ' 
Martin  v.  Beatty,  254  111.  615,  98  N.  E 
996. 

Long    and    intimate    acquaintance    of 

witness  with  person  whose  mental  state 
is  involved  is  as  essential  where  such 
person  is  near  death  as  in  other  cases. 
Carlisle  V.  Atchley,  165  Ala.  265,  51  S. 
798. 

5S4-90  Piper  r.  E.  Co.,  75  N.  H.  228, 
72  A.  1024  (wife  of  party  competent) ; 
Missouri,  etc.  E.  Co.  v.  Linton  (Tex. 
Civ.),  126  S.  W.  678.  See  Ames  v. 
Ames,  75  Neb.  473,  106  N.  W.  584, 
whether  person  able  to  converse  intel- 
ligently is  for  jury,  witness  having 
given  conversation  on  which  issue 
based. 

584-91  Lauth  r.  Co.,  244  111.  244,  91 
N.  E.  431;  In  re  Martin's  Will  (la.), 
142  N.  W.  74;  S.  r.  Banner,  149  N.  C. 
519,  63  S.  E.  84.  Comp.  Cragg  v.  Co., 
154  Cal.  663,  98  P..  1063. 
584-92  First  Nat.  Bk.  v.  Chandler, 
144  Ala.  286,  39  S.  822  (boy  a  wide- 
awake and  attentive  servant) ;  Citizen 's 
E.  Co.  r.  Eobertson,  41  Tex.  Civ.  324, 
91  S.  W.  609  (whether  sufficient  in- 
telligence existed  to  warrant  certain 
action,  is  for  jury). 

584-94  Missouri,  etc.  R.  Co.  v.  Lin- 
ton (Tex.  Civ.),  126  S.  W.  678;  Eobin- 
son  V.  S.,  143  Wis.  205,  126  N.  W.  750 
(testimony  as  to  interviews  with  child 
and  impression  as  to  mental  state). 
Capacity  to  do  right  and  abstain  from 
doing  wrong  may  be  testified  to.  S.  v. 
Crowe,  39  Mont.  174,  102  P.  579. 
585-95  Hurley  v.  Caldwell,  244  111. 
448,  91  N.  E.  654;  Searles  v.  N.  W., 
etc.  Ins.  Co.,  148  la.  65,  126  N.  W. 
801;  McElenev  v.  Donovan,  119  Minn. 
294,  138  N.  W.  306;  Lee  v.  Lee  (Mo.), 
167  S.  W.  1030;  Hilmer  v.  Assn.,  86 
Neb.  285,  125  N.  W.  535;  Koppe  v. 
Koppe,  57  Tex.  Civ.  204,  122  S.  W.  68. 
585-97  ITeeker  v.  Zuercher,  54  Tex. 
Civ.  289,  118  S.  W.  149,  though  no 
facts  given. 

585-98  Koppe  v.  Koppe,  57  Tex.  Civ. 
204,  122  S.  W.  68. 

Involuntary  nature  of  act  done  by  one 
person  may  not  be  shown  by  another's 
testimony.  Pierson  v.  R.  Co.,  159  Mich. 
110,  123  "N.  W.  576. 

585-99  Swain  r.  S.,  8  Ala.  Apn.  26, 
62  S.  446;  Kuhlman  v.  Weiben,  129  la. 


188,  105  N.  W.  445;   Gordon  v.  C,  136 
Ky.  508,  124  S.  W.  806. 
585-1     Swygart   v.   Willard,    166   Ind. 
25,  76  N.  E.   755,  whether  habit  of  in- 
temperance grown. 

585-3  Roberts  l>.  S.,  123  Ga.  146,  51 
S.  E.  374;  S.  f.  Vanella,  40  Mont.  326, 
106  P.  364;  Shelton  v.  E.  Co.,  86  S.  C. 
98,  67  S.  E.  899;  Sullivan  v.  E.  Co., 
85  S.  C.  532,  67  S.  E.  905;  Canon  v. 
S.,  59  Tex.  €r.  898,  128  S.  W.  141; 
Sanders  v.  S.,  54  Tex.  Cr.  101,  112  S.  W. 
68;  Jones  r.  S.,  47  Tex.  Cr.  515,  85  S. 
W.  5;  Till  V.  S.,  132  Wis.  242,  111  N. 
W.  1109  (person  "worried"  and 
"acted  stupid").  See  Erie  R.  Co.  v. 
Schemer,  171  Fed.  798,  96  C.  C.  A. 
458. 

585-3  Contra,  Cohn  &  G.  L.  Co.  v. 
Robbins,  159  Ala.  289,  48  S.  853. 
586-6  Hill  V.  S.,  146  Ala.  51,  41  S. 
621  (whether  another  was  joking) ; 
White  V.  White,  76  Kan.  82,  90  P.  1087; 
Gordon  r.  C,  136  Kv.  508,  124  S.  W. 
806;  White  r.  R.  Co.,  132  Mo.  App.  339, 

112  S.  W.  278;  Hoxie  v.  Walker,  75 
N.  H.  308,  74  A.  183;  In  re  Miller's 
Est.,  36  Utah  228,  102  P.  996.  But  see 
P.  V.  Meert,  157  Mich.  93,  121  N.  W. 
318;  Stevens  r.  Larwill,  110  Mo.  App. 
140,  84  S.  W.  113  (prejudice  against 
another). 

Mental  attitude  of  others.  —  Witness 
may  not  testify  another  assumed  what 
conduct  of  third  person  would  be. 
Milne  r.  Co.,  29  R.  L  504,  72  A.  716,. 
Nor  say  whether  remark  made  through 
friendliness.  Knight  f.  S.,  160  Ala.  58, 
49  S.  764. 

Understanding  of  others,  based  upon 
conduct  of  third  person,  may  be  tes- 
tified to  by  person  who  witnessed  such 
conduct.  Houston,  etc.  E.  Co.  v.  Lee 
(Tex.  Civ.),  123  S.  W.  154. 
586-9  Grantland  v.  S.,  8  Ala.  App. 
319,  62  S.  470;  Supreme  Lodge  f.  Jones, 

113  111.  App.  241;  Swing  v.  Light  Co., 
91  Kan.  388,  137  P.  940;  Crosby  v.  R. 
€o.,  53  Or.  496,  100  P.  300;  Duerler 
Mfg.  Co.  r.  Eichhorn,  44  Tex.  Civ.  638, 
99  S.  W.  715;  Davis  v.  R.  Co.,  31  Utah 
S07,  88  P.  2.  See  also  vol.  5,  p.  697, 
n.  96. 

586-10  Southern  R.  Co.  v.  Hobbs, 
151  Ala.  335.  43  S.  844;  Kline  v.  E.  Co., 
150  €al.  741,  90  P.  125;  Fidelity  & 
C.  Co.  v.  Cooper,  137  Ky.  544,  126  S.  W. 
Ill;  Illinois  Ins.  Co.  v.  DeLang,  124 
Ky.  569,  99  S.  W.  616  (what  symptoms 
existed) ;  Missouri,  etc.  E.  Co.  ?*.  Farris 
(Tex.   Civ.),   124   S.   W.   497;    Houston, 
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etc.  R.  Co.  V.  Johnson  (Tex.  Civ.),  118 
S.  W.  1150;  San  Antonio  Co.  v.  Flory, 
45  Tex.  Civ.  233,  100  S.  W.  200;  S.  v. 
Carr,  65  W.  Va.  81,  63  S.  E,  766  (con- 
dition after  person  shot). 
586-11  Macon  E.  &  L.  Co.  v.  Mason, 
123  Ga.  773,  51  S.  E.  569  (headache); 
St.  Louis,  etc.  R.  Co.  v.  Boyer,  44  Tex. 
Civ.  311,  97  S.  W.  1070. 
586-13  Dilburn  v.  R.  Co.,  156  Ala. 
228,  47   S.  210. 

587-14     Morris   v.  R.   Co.,   105   Minn. 
276,  117  N.  W.  500. 
587-15     Partello   v.  R.  Co.,   217   Mo.. 
645,  117  S.  W.  1138. 
587-16     Walker   v.   S.,   147   Ala.   699, 
41  S.  176  (conscious);  Watson  v.  New- 
ell, 142  N.  Y.  S.  653. 
587-19     San    Antonio    Co.    v.    Florv, 
45    Tex.    Civ.    233,    100    S.    W.    200,   in- 
jured   person    could    not    lift   anvthing. 
587-20     Chicago  v.  McNallv,  227  111. 
14.  81  N.  E.  23. 

587-21  Alabama,  etc.  R.  Co.  v.  Bul- 
lard,  157  Ala.  618,  47  S.  578  (may  char- 
acterize a  fall) ;  Jacobs  r.  S.,  146  Ala. 
103,  42  S.  70  (condition  in  which  pros- 
ecutor found  after  assault);  Mcllwain 
r.  Gaebe,  128  111.  App.  209;  S.  v.  Carr, 
65  W.  Va.  81,  63  S.  E.  766  (whether 
wound  near  heart  so  as  to  affect  it). 
Questions  which  simply  asked  the  wit- 
nesses what  they  saw  when  examining 
one's  injuries  are  proper.  Ind.,  etc. 
R.  Co.  r.  Tucker,  51  Ind.  App.  480,  98 
N.  E.  43. 

588-22     Modern    B.,    etc.     v.     Jordan 
(Tex.   Civ.),  167   S.   W.   794.     See  also 
vol.  5,  p.  697,  n.  97. 
588-23     Cordes  v.  S.,  54  Tex.  Cr.  204, 
112  S.   W.  943. 

Non-expert  may  testify  whether  a 
brother  had  consumjition  and  as  to 
disease  of  which  parent  died.  Dono- 
van V.  Ins.  Co.,  119  X.  Y.  S.  1078. 


MINES  AND  MINERALS 

rrfftjimptioii    (IS    to   righta   of   respective 
lessees,  614-93. 

592-1  Mineral  bearing  properties  of 
region  in  which  claim  situated,  ju- 
diiiallv  noticed.  Golden  r.  Murphv,  31 
Xev.  395,  103  P.  394. 
592-2  In  absence  of  proof  of  exist- 
ence of  custom,  presumption  is  federal 
law  governed  location.  Anderson  r. 
Caughey,  3  Cal.  App.  22,  84  P.  223. 
594-12  Dean  r.  Oil  Co.  (Wvo.),  128 
P.  881. 


594-13  The  original  of  an  amended 
or  additional  certificate  duly  recorded 
stating  that  the  locators  are  citizens 
is  prima  facie  proof  of  citizenship. 
Dean  v.  Oil  Co.  (Wyo.),  128  P.  881. 
595-16  Whether  citizenship  provable 
by  hearsay,  quaere.  Stewart  v.  Co.,  29 
Utah  443,  82  P.  475. 
596-17  Cook  r.  Klonos,  164  Fed.  529, 
9Q  C.  C.  A.  403;  Steele  v.  R.  Co.,  148 
Fed.  678,  78  C.  C.  A.  412;  Charlton  f. 
Kelly,  2  Alaska  532;  New  England  O. 
Co.  V.  Congdon,  152  Cal.  211,  92  P. 
180;  Daggett  v.  Co.,  149  Cal.  357,  86 
P.  968;  Lockhart  r.  Farrell,  31  Utah 
155,  86  P.  1077;  Dean  i-.  Oil  Co.  (Wyo.), 
128   P.   8S1. 

Plaintiif  in  adverse  suit  must  show  be- 
sides usual  facts,  location  was  not  pre- 
viously made  by  another  or,  if  it  was, 
it  was  void,  forfeiture  or  abandon- 
ment of  claimant's  right;  latter  may 
not  be  shown  in  rebuttal.  Moffat  V. 
Co.,  33  Colo.  142,  80  P.  139;  Clearv  V. 
Skiffich,  28  Colo.  362,  0-5  P.  59,  89  Am. 
St.  207;  Lozar  v.  Xeill,  37  Mont.  287, 
96  P.  343. 

596-18  Cook  V.  Klonos,  164  Fed.  529, 
90  C.  C.  A.  403.  See  Bergquist  v.  Co., 
18  Wyo.  234,  106  P.  673. 
Where  mining  claims  which  have  passed 
out  of  the  hands  of  the  original  own- 
ers have  stood  unchallenged  for  years 
and  have  been  develoj^ed  to  a  consider- 
able extent,  the  certificate  of  location, 
if  in  due  form  may  be  deemed  presump- 
tive evidence  of  discovery  and  of  a 
valid  location;  but  in  the  absence  of 
such  grounds  for  indulging  a  presump- 
tion in  favor  of  the  integrity  of  the 
location,  the  location  notice  is,  when 
recorded,  prima  facie  evidence  only  of 
what  the  statute  requires  it  to  contain, 
and  which  is  therein  suflicientlv  set 
forth.  Thomas  r.  Min.  Co.,  211  Fed. 
105. 

Recital     in     location    notice. — Fox     v. 
divers.  29  Xev.  16!'.  Sf,   1>.  793. 
Posting  notice  at  given  point,  evidence 
locator  claims  discover}'  there.     Fox  i;. 
Myers,   supra. 

Opinions  of  miners,  based  on  facts  as 
to  sulliciency  of  discovery  to  justify 
development,  competent.  Cascaden  v. 
Bortolis,  162  Fed.  267,  89  C.  C.  A.  247. 
Proof  of  discovery  of  gold  may  be 
supidemented  by  evidence  of  value  of 
adjacent  claims.  Cascaden  r.  Bortolis, 
supra. 

597-19  Washoe  Copper  Co.  r.  Junila. 
43   Mont.   178,   115  P.  917.     See  Knut- 
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son  V.  Fredlund,  56  Wash.  634,  106  P. 
200,  notice  must  comply  with  law. 
Defective  notice,  coupled  with  posses- 
sion,   good    as    color    of    title    against 
party  without  right.     Protective  M.  Co. 
V.  Co.,  51  Wash.  643,  99  P.  1033. 
Notice     admissible     to    show    color    of 
title    and    explain    testimony.      Gibson 
V.  Hjul,  32  Nev.  360,  108  P.  759. 
Relocation,    made    after    original    ad- 
judged void,   may  be   shown  under  al- 
legation   of    ownership    and    possession 
since  a   given   time.     Bergquist   v.   Co., 
18  Wyo.  234,  106  P.  673. 
Sufficiency  of  notice,  question  of  fact. 
Bismarck  M.  G.  M.  Co.  V.  Co.,  14  Ida. 
516,   95   P.   14. 

Notices  construed  liberally. — If  by  rea- 
sonable construction,  with  or  without 
testimony  aliunde,  notices  give  informa- 
tion to  subsequent  locators,  they  are 
sufficient.  Londonderry  M.  Co.  v.  Co., 
38  Colo.  480,  88  P.  455;  Bismarck  M. 
G.  M.  Co.  V.  Co.,  supra. 
597-30  Intent  of  party  to  adopt  old 
stakes  remaining  from  former  location 
may  not  be  testified  to  by  him.  Sax- 
ton  v.  Perry,  47  Colo.  263,  107  P.  281. 
597-21  Declarations  contained  in 
record,  by  which  subsequent  patent  was 
obtained  are  admissible  in  evidence 
in  absence  of  proof  that  record  did  not 
state  the  truth.  Round  Mt.  M.  Co.  v. 
Min.  Co.,  36  Nev.  543,  138  P.  71. 
597-23  Thomas  v.  M.  Co.,  211  Fed. 
105;  Londonderry  M.  Co.  v.  Co.,  38 
Colo.  480,  88  P.  455;  Bismarck  M.  G. 
M.  Co.  V.  Co..  14  Ida.  516,  95  P.  14; 
Ford  V.  Campbell,  29  Nev.  578,  92  P. 
206;  Bergquist  v.  Co.,  18  Wyo.  234,  106 
P.  673;  Slothower  v.  Hunter,  15  Wyo. 
189,   88   P.   36. 

The  field  notes  or  survey  being  part  of 
the  application  for  patent  a  certified 
copy  of  them  is  admissible  in  evidence. 
Round  Mt.  M.  Co.  r.  Min.  Co.,  36  Nev. 
543,  138  P.  71. 

Defective  statement,  in  connection  with 
amended  one,  admissible  to  show  at- 
tempt on  part  of  locator  to  comply 
with  law.  Butte  C.  M.  Co.  v.  Barker,  35 
Mont.  327,  89  P.  302. 
Second  statement,  filed  after  adverse 
proceeding  begun,  admissible  except  as 
against  intervening  claimants.  Mil- 
waukee G.  E.  Co.  V.  Gordon,  37  Mont. 
209,  95  P.  995;  Bismarck  M.  G.  M.  Co. 
V.  Co.,  14  Ida.  516,  95  P.  14. 
Failure  to  file  certificate  imposes  upon 
claimant  burden  to  show  by  other  evi- 
dence   validity    of    location.      Ford    v. 


Campbell,  29  Nev.  578,  92  P.  206;  Gib- 
son V.  Hjul,  32  Nev.  360,  108  P.  759. 
59S-24  Declaratory  statement  of  dis- 
covery which  describes  claim  by  metes 
and  bounds  will,  after  disappearance 
of  monuments,  prevail  over  oral  tes- 
timony concerning  their  location,  and 
calls  in  such  statement  will  control 
subsequent  location  inconsistent  there- 
with. Tiggeman  v.  Mrzlak,  40  Mont. 
19,  105  P.   77. 

59S-26  Affidavit  of  deceased  original 
locator,  prima  facie  evidence  in  favor 
of  his  grantee.  Bismarck  M.  G.  M. 
Co.  V.  Co.,  14  Ida.  516,  95  P.  14. 
598-27  Copper  Mt.  M.  &  S.  Co.  f. 
Co.,  39  Mont.  487,  104  P.  540. 
Where  positive  evidence  is  introduced 
showing  that  the  annual  labor  has  not 
been  performed  the  burden  is  upon  the 
party  claiming  performance  to  show 
that  it  has  been  performed  by  other 
evidence  than  his  affidavit.  Dicken  's 
West.  M.  Co.  V.  M.  &  M.  Co.  (Ida.),  141 
P.  566. 

In  Fredericks  v.  Klauser,  52  Or.  110, 
96  P.  679,  under  U.  S.  Stats,  expendi- 
tures made  on  one  claim  may  inure 
to  benefit  of  another  only  where  con- 
tiguous claims  held  in  common.  See 
Upton  V.  Co.,  14  N.  M.  96,  89  P.  275; 
Hawgood  r.  Emery,  22  S.  D.  573,  119 
N.  W.  177. 

599-28  Copper  Mt.  M.  &  S.  Co.  v. 
Co.,  39  Mont.  487,  104  P.  540;  Protec- 
tive M.  Co.  V.  Co.,  51  Wash.  643,  99  P. 
1033.  See  Fredricks  v.  Klauser,  52  Or. 
110,  96  P.  679,  as  to  items  which  may 
be  allowed  for. 

599-29  See  Wailes  v.  Davies,  158 
Fed.  667  (conduct  inconsistent  with  tes- 
timonv  concerning  intentions);  Fred- 
ricks *r.  Klauser,  52  Or.  110,  96  P.  679. 
Practical  value  of  miU  erected  may  be 
shown  as  bearing  on  party's  good 
faith,  and  recorded  affidavits  of  proof 
of  labor  under  statute,  admissible.  Big 
Three  M.  &  M.  Co.  v.  Hamilton,  157 
Cal.  J  30.  107  P.  301. 
Building  road  in  unorganized  mining 
district  for  use  in  general  develop- 
ment of  property  compliance  with  law. 
Sexton  V.  Co.,  55  Wash.  380,  104  P. 
614. 

Any  competent  evidence  sufficient.  Bis- 
marck M.  G.  M.  Co.  V.  Co.,  14  Ida.  516, 
95  P.   14. 

599-31  Dicken 's  West  M.  Co.  v.  M. 
&  M.  Co.  (Ida.),  141  P.  566;  Bismarck 
M.  G.  M.  Co.  V.  Co.,  14  Ida.  516,  95  P, 
14. 
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Mistake  in  affidavit  of  labor  corrected 
by  extrinsic  evidence.  Bismarck  M.  G. 
M.  Co.  V.  Co.,  supra. 
Evidence  work  done  not  paid  for,  im- 
material. Big  Three  M.  &  M.  Co.  v. 
Hamilton,  157  Cal.  130,  107  P.  301. 
600-32  Wailes  v.  Davies,  158  Fed. 
667:  Big  Three  M.  &  M.  Co.  v.  Ham- 
ilton, 157  Cal.  130,  107  P.  301;  Gear 
t.  Ford,  4  Cal.  App.  556,  88  P.  600; 
Snowy  Peak  M.  Co.  v.  Co.,  17  Ida.  630, 
107  P.  60.  Comp.  Upton  v.  Co.,  14  N. 
M.  96,  89  P.  275;  Fredricks  f.  Klauser, 
52  Or.  110,  96  P.  679. 
600-33  Tiggeman  v.  Mrzlak,  40 
Mont.  19,  105  P.  77;  Thornton  v.  Kauf- 
man, 40  Mont.  282.  106  P.  361;  Copper 
Mt.  M.  &  S.  Co.  V.  M.  Co.,  39  Mont.  487, 
104  P.  540. 

600-34  Wailes  v.  Davies,  158  Fed. 
G67  (proof  must  be  clear  and  convinc- 
ing);  Fredricks  r.  Klauser,  52  Or.  110, 

96  P.  679.  See  Ford  r.  Campbell,  29 
Nev.  578,  92  P.  206. 

600-35  Washington  G.  M.  &  M.  Co. 
V.  O'Laughlin,  46  Colo.  503,  105  P. 
1092;  Strickland  v.  Co.,  55  Or.  48,  104 
P.  965. 

Cessation  of  work  on  mining  claim  is 
strong  evidence  of  abandonment.  Logan, 
etc.  Co.  r.  R.  Co.,  126  Fed.  623,  61  C. 
C.  A.  359;  Foster  v.  Co.,  90  Fed.  178. 
32  C.  C.  A.  560;  Huggins  r.  Dalev,  99 
Fed.  606,  40  C.  C.  A.  12,  48  L.  Ji.  A. 
320;  Tennessee  Oil,  etc.  Co.  r.  Brown,, 
131  Fed.  696,  65  C.  C.  A.  524;  Pavne  v. 
Neuval,  155  Cal.  46,  99  P.  476;  "Acme 
Co.  V.  Williams,  140  Cal.  681,  74  P.  296; 
Florence  O.,  etc.  Co.  v.  Orman,  19  Colo. 
App.  79,  73  P.  628;  Gadburv  r.  Co.,  162 
Ind.  9,  67  N.  E.  259;  Ohio  Co.  r.  Deta- 
more,  165  Ind.  243,  73  N.  E.  906;  Raw- 
lings  V.  Armel,  70  Kan.  77S,  79  P.  683; 
Bav  State  Co.  r.  Co.,  27  Kv.  L.  R.  1133, 
87  S.  W.  1102;  Venture  O.  Co.  r.  Fretts, 
152  Pa.  451,  25  A.  732;  Calhoon  r. 
Neelv,  201  Pa.  97,  50  A.  967;  Stage  v. 
Bover,  183  Pa.  560,  38  A.  1035;  Urp- 
man  v.  Co.,  53  W.  Va.  501.  44  S.  E.  433, 

97  Am.  St.  1027;  Steelsmith  r.  Gartlan, 
45  W.  Va.  27,  29  S.  E.  978.  44  L.  R.  A. 
107.  Failure  to  do  required  assessment 
work  does  not  show  abandonment.  Mof- 
fat V.  Co.,  33  Colo.  142,  80  P.  139.  Fail- 
ure of  lessee  of  oil  lands  to  enter  within 
reasonable  time  mav  be  shown.  Gar- 
rett r.  Co.,  66  W.  'Va.  587,  66  S.  E. 
741. 

Abandonment  may  be  proved  by  acts 
and   words  and   statements   of   original 


owner.  Emerson  v.  Akin  (Colo.  App.), 
140  P.  481. 

600-36  Ineffectual  attempt  to  relo- 
cate claim,  not  abandonment  of  orig- 
inal location.  Bergquist  v.  Co.,  18  Wyo. 
234,  106  P.  673. 

601-40  Outcroppings  of  mineral  upon 
land  aro  more  or  less  evidentiary  but 
by  no  means  conclusive  of  its  mineral 
character,  and  off  the  land  their  value 
as  evidence  ra])idlv  lessens.  U.  S.  v. 
Kostelak,  207  Fed.*447. 
601-41  U.  S.  V.  Kostelak,  207  Fed. 
447. 

601-43  Brown  v.  Gurnev,  201  U.  S. 
184;  Cuenin  v.  P.  Co.  (Colo.),  141  P. 
463;  Mc Williams  f.  Winslow,  34  Colo. 
341,  82  P.  538;  Lozar  v.  Neill,  37  Mont. 
287,  96  P.  343. 

Burden  on  plaintiff  to  show  that  prior 
patent  is  invalid.  Round  Mt.  Min.  Co. 
r.  Min.  Co.,  35  Nev.  392,  129  P.  308. 
601-44  Healev  r.  Rupp,  37  Colo.  25, 
S6  P.  1015;  Lockhart  r.  Farrell.  31 
Utah  15.5,  86  P.  1077.  See  Porter  r. 
Co.,  146  Fed.  385,  76  C.  C.  A.  657; 
Lozar  v.  Neill,  37  Mont.  287,  96  P.  343. 
Location  notice  or  certificate  when  re- 
corded, prima  facie  evidence.  Bismarck 
^L  Co.  v.  Co.,  14  Ida.  516,  9.5  P.  14. 
602-47  The  end  lines  of  a  claim  as 
fixed  by  a  patent  are  the  same  lines 
prima  facie,  and  the  presumption  is 
that  the  vein  runs  lengthwise  and  not 
crosswise  of  the  claim  as  located. 
Work  Min.  &  Mill.  Co.  r.  Min.  Co.,  194 
Fed.  620,  114  C.  C.  A.  392. 
The  existence  of  the  patent  to  a  claim 
is  presumptive  cvidonce  tliat  the  loca- 
tion was  laid  along  the  course  of  the 
vein,  and  that  the  vein  or  lode  crosses 
the  end  lines  of  the  claim  as  marked  on 
the  ground,  and  that  the  side  lines  are 
laid  in  the  direction  of  the  strike  or 
onward  conrse  of  the  vein.  Stewart 
Min.  Co.  V.  Min.  Co.,  23  Ida.  724.  132 
P.  787. 

Whether  or  not  there  was  mineral  bear- 
ing rock  discovered  at  time  of  record- 
ing of  location  certificate  may  be  shown. 
Specie  P.  G.  M.  Co.  v.  Kirk,  56  Colo. 
275.  139  P.  21. 

603-51  Sharkey  i\  Candiana,  48  Or. 
112.  S5  P.  219. 

603-52  See  Round  Mt.  M.  Co.  v.  Min. 
Co..  .36  Nev.  543,  138  P.  71. 
6i)4-.55  Patent  raises  conclusive  pre- 
suni]ition  there  is  an  apex  of  a  vein 
within  patented  ground,  but  no  pre- 
sumption it  is  apex  of  vein  in  dispute. 
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Grand  C.  M.  Co.  v.  Co.,  29  Utah  490, 
83   P.   64S. 

604-56     Bound    Mt.    M.    Co.    v.    Min. 
Co.,  35  Nev.  392,  129  P.  308. 
604-57     See  Las   Vegas   &  T.   E.   Co. 
V.    Summerfield,    35    Nev.    229,    129    P. 
303. 

605-58     See  Uinta,  etc.  T.  Co.  v.  Co., 
141  Fed.  563,  73  C.  C.  A.  35. 
605-59     Noyes   v.  Clifford,   37   Mont 
138,  94  P.  842. 

606-62     Original  C.  M.  Co.  v.  Abbott, 
167   Fed.   681.     See  Ware  f.  White,   81 
Ark.  220,  108  S.  W.  831. 
606-64    See  Upton  v.  Co.,  14  N.  M. 
96,  89  P.  275. 

607-67  White  Co.  v.  Co.,  41  Can. 
Sup.  377,  af.  13  B.  C.  234;  Keely  v.  Co., 
169  Fed.  601,  95  C.  C.  A.  99;  Lawson  v. 
Co.,  207  U.  S.  1;  Grand  C.  M.  Co.  v. 
Co.,  29  Utah  490,  83  P.  648;  Bed.  W.  G. 
M.  Co.  f.  Clays,  30  Utah  242,  83  P.  841. 
Person  who  asserts  ownership  must 
prove  it.  Keely  v.  Co.,  169  Fed.  601, 
95  C.  C.  A.  99. 

608-69     Henderson  Mfg.  Co.  v.  Nich- 
olson  (Ky.),  126  S.  W.  139. 
611-72     Shreve  v.   Harvey,   74  N.   J. 
Eq.  336,  70  A.  671. 

612-82  Henderson  Mfg.  Co.  v.  Nich- 
olson (Ky.),  126  S.  W.  139. 
614-93  Presumption  as  to  rights  of 
respective  lessees. — There  is  a  presump- 
tion that  right  to  let  down  surface  of 
land  by  lessee  of  it  for  mining  pur- 
poses does  not  exist  unless  contrary  is 
apparent  from  lease.  This  presumption 
may  be  met  by  evidence  of  the  cir- 
cumstances, under  which  lease  execu- 
ted, including  facts  known  to  both 
parties.  Butterknowle  C.  Co.  v.  iCo. 
(1906),  App.  Cas.  305.  Thus,  if  it  is 
shown  the  authorized  working  of  lower 
seam  will  not  make  it  impossible  to 
work  upper  seam  and  it  is  impossible  to 
work  such  seam  without  affecting  the 
tipper  one,  presumption  is  overcome. 
Butterley  Co.  v.  Co.   (1909),  1  Ch.  37. 


MONEY  COUNTS 

618-1     Siebrecht     v.     Siebrecht,     153 
App.  Div.  227,  137  N.  Y.  S.  1073. 
By  a  fair  preponderance  of  evidence.— 
Siebrecht  v.    Siebrecht,    153    App.   Div 
227.   137  N.  Y.  S.  1073. 
Evidence  insufficient. — Stapleton  v.  Cur- 
ran    (Me.),  90  A.  979. 
618-3     Miller  r.  Miller,  169  Mo.  App. 
432,   155  S.  W.   76;   Levy  v.  Friedman, 
83  Misc.  44o,  145  N.  Y.  *S.  89;  Leask  v. 


Hoagland,  64  Misc.  156,  118  N.  Y.  S. 
1035.  See  Pyle  v.  Starbird,  72  Wash. 
386,    130   P.    477. 

619-5     Time  of  payment,  presumed  to 
be   on   demand   if  nothing   said.     Duk« 
V.  Co.,  163  Ala.  477,  50  S.  892. 
620-11     Morrow    v.    Frankist    (Del.), 
89   A.   '740. 

620-13  Morrow  f.  Frankist  (Del.), 
89  A.  740;  White  v.  Bligh,  129  N.  Y.  S. 
405. 

620-15  But  see  Cairbre  v.  McQuillan, 
151  Mich.  590,  115  N.  W.  737,  letters 
acknowledging  receipt  of  money,  evi- 
dence. 

621-22  Sufficiency  of  circumstantial 
evidence.  See  Leask  v.  Hoagland,  64 
Misc.  156,  118  N.  Y.  S.  1035. 
622-23  Aetna  L  Co.  v.  Ladd,  135 
Fed.  636,  68  C.  C.  A.  274;  Leask  v. 
Hoagland,  64  Misc.  156,  118  N.  Y.  S. 
1035;  Lincoln  r.  Hemenway,  80  Vt.  530, 
69  A.  153. 

Witness  may  testify  whether  money 
lent  or  paid  by  one  party  to  the  other, 
Birmingham  P.  &,  E.  Co.  v.  Gillespie, 
163  Ala.  408,  50  S.  1032. 
622-24  Johnson  v.  Bemis,  3  Cal.  App. 
82,  84  P.  441;  Bolanos  v.  Zumeta,  108 
N.  Y.  S.  1014  (loan  to  partnership  of 
which  defendant  a  member  rather  than 
to  him  individually). 
622-25  Contra,  where  there  was  no 
issue  of  fraud.  Agat  v.  Apflebaum,  155 
111.  App.  572. 

622-26  See  Eevel  v.  Vien  (Mass.), 
105   N.  E.  981. 

623-28  Young  v.  Anthony,  119  App. 
Div.  612,  104  N.  Y.  S.  87,  relations 
such  as  tended  to  show  gift  rather 
than  loan. 

Value  of  property  for  which  money 
paid  by  lender,  a  circumstance  as  to  his 
good  faith.  Pullis  v.  Somerville,  218 
Mo.  624,  117  S.  W.  736. 
623-29  Oliver  v.  Camp,  9  Ala.  App. 
232,  62  S.  469;  Hlinois  Terminal  E.  Co. 
V.  E.  Co.,  157  HI.  App.  102;  Miller  v. 
Wagner  (la.),  141  N.  W.  1052;  Huff  v. 
Simmers,  114  Md.  548,  79  A.  1003; 
Kiendl  v.  Cochrane,  153  App.  Div.  802, 
138  N.  Y.  S.  630;  Fallon  r.  Vandesand, 
136  Wis.  246,  116  N.  W.  176.  And  see 
Dobbins  t'.  Graer,  50  Colo.  10,  114  P. 
303;  Mclntyre  v.  S.  S.  Line,  13  Ga. 
App.  399,  78  S.  E.  347. 
625-39  Hathaway  v.  County,  103 
App.  Div.  179,  93  N.  Y.  S.  436;  Mings  v. 
Co.  (Tex.  Civ.),  106  S.  W.  192. 
625-40  Oliver  v.  Camp,  9  Ala.  App. 
232,  62  S.  469. 
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625-43  See  Fry  v.  Talbott,  106  Md. 
43,  66  A.  664. 

626-49  Mings  v.  Co.  (Tex.  Civ.),  106 
S.  W.   192. 

627-53  Miller  v.  Wagner  (la.),  141 
X.  W.  1052,  also  defendant's  claim  as 
defense.  See  Fallon  r.  Vandesand,  136 
Wis.  246,  116  N".  W.  176,  plaintiff's 
statements  showing  payment  a  gift. 
627-54  Pacific  Coast  C.  Co.  v.  Co.,  11 
Cal.  App.  712,  106  P.  262;  Harr  v. 
Eoome,  28  App.  Cas.  (D.  C.)  214;  Rudi- 
sill  V.  Handley,  9  Ga.  App.  789,  72  S.  E. 
189;  Eosenbaum  v.  Co.,  146  111.  App. 
229;  Devlin  v.  Houghton,  202  Mass.  75, 
8S  N.  E.  5S0;  St.  Louis  S.  Co.  v.  Reed 
(Mo.  App.),  161  S.  W.  315;  Early  v. 
R.  Co.,  167  Mo.  App.  252,  149  S.  W. 
1170;  Seaward  v.  Tasker,  80  Misc.  570, 
141  N.  Y.  S.  618;  Gile  v.  Motor  Car 
Co.  (N.  D.),  145  N.  W.  732. 
Evidence  held  insufficient. — White  r. 
Robinson,  130  X.  Y.  S.  388. 
Not  only  that  money  was  received  by 
defendant,  but  also  that  it  was  re- 
ceived to  the  use  of  plaintiff.  Blake 
f.  Corcoran,  211  Mass.  406,  97  N.  E. 
1002. 

Where  money  paid  by  mistake. — Mor- 
rison r.  Morrison,  101  Me.  131,  63  A. 
392, 

628-55  Binser  r.  Co.,  1  Boyee  (Del.) 
220,  75  A.  792;  Broaddus  v.  Bruce,  177 
111.  App.  183. 

Evidence   held   insufficient. — Duryea   r. 
Lohrke,  121   N.  Y.  S.  138;  Ball  r.  Shep- 
harj,  120  N.  Y.  S.  830. 
628-57     Gilson   v.  Co.,   S3  Conn.   383, 
73   A.  765 

628-58  Devlin  v.  Houghton,  202 
Mass.  75,  88  N.  E.  580;  Duncan  f. 
Holder,  15  N.  M.  323,  107  P.  685. 
629-59  Bradley  Lumb.  Co.  v.  Bank, 
206  Fed.  41,  124  C.  C.  A.  175;  Copper, 
etc.  Min.  Co.  v.  Glceson.  14  Ariz.  548, 
134  P.  285;  Smith  r.  Bk.,  2  Cal.  App. 
377.  84  P.  348;  Harr  r.  Roonie,  28  App. 
Cas.  (D.  C.)  214;  Grone  v.  Ins.  Co. 
(Del.),  80  A.  809;  CuUen  r.  R.  Co.,  63 
Fla.  122,  58  S.  182;  Citizens'  Bk.  r. 
Rudisill,  4  Ga.  App.  37.  60  S.  E.  818; 
In  re  Stepan's  Est..  178  HI.  App.  227; 
Cook  r.  Lewis,  172  Til.  App.  518;  .Tacob- 
snn  r.  Co.,  156  HI.  App.  512;  First  Xat. 
Bk.  r.  Pickens,  7  Tnd.  Ty.  725,  104  S. 
W.  9  47;  Lee  r.  Xnt.  Bk.  (Lt.),  144  N. 
W.  630;  Dow  r.  Brnrllcv.  110  ^fe.  249.  85 
A.  896;  Devlin  r.  Houghton.  202  ^Fnss. 
75,  88  N.  E.  580;  Hoyt  v.  Co.,  loS  Mich. 


619,  123  N.  W.  529;  Hart  r.  Goadbv, 
129  X.  Y.  S.  892;  E.hvards  v.  Const. 
Co.,  64  Or.  308,  130  P.  49;  McAvoy  r. 
C,  27  Pa.  Super.  271.  See  Simmoneli 
f.  White  S.  L.  (R.  I.),  66  A.  836;  Prin- 
cipe r.  Same  (R.  L),  68  A.  476;  Ingram 
f.  Posey  (Tex.  Civ.),  138  S.  W.  421. 
629-60  March  r.  Union,  79  Conn.  7, 
63  A.  291;  Mulligan  r.  Harlam,  46 
Misc.  571,  92  N.  Y.  S.  765  (action  sus- 
tained where  money  received  through 
fraud  of  third  person);  Williams  f. 
Smith,  29  R.  I.  562,  72  A.  1093.  See 
Gorardi  v.  Gardner  (Mo.),  104  S.  W. 
568. 

Making    complaint    against    defendant 
for  embezzlemont  may  be  shown.    Com- 
plaint and  warrant,  admissible  to  show 
institution  of  proceedings  prior  to  com- 
mencement  of   civil    suit.      Williams  r. 
Smith,   29  R.   I.  562,   72  A.   1093. 
629-61     McClean'  r.    Stansberrv,    151 
Ta.  312.  131  X.  W.  15. 
Parol   evidence   is  admissible   to   show 
plaintiff   misled   by   declarations  of  his 
vendor     though     written     contract     for 
sale   and   purchase   of   land.      Gilson    r. 
Co.,  82  Conn.  383,  73  A.  765. 
630-63     Manning  r.   Fallon    (X.   J.), 
66  A.  903. 

630-64  Harr  v.  Roome,  28  App.  Cas. 
(D.  C.)   214. 

630-65     Wilson     r.    Duffv,     15S     Mo. 
App.  509,  138  S.  W.  918. 
630-68     Titcomb   v.   Powers,-  108   Me. 
347,  80  A.  851. 

631-69  Walder  r.  English,  137  App. 
Div.  43,  122  X.  Y.  S.  1,  invalid  con- 
tract. 

631-70  Brinser  r.  Co.,  1  Boyoe  (Del.) 
220,  75  A.  792  (receipt  indicating  own- 
ership, not  conclusive) ;  Walder  r.  Eng- 
lish. 137  App.  Div.  43.  122  X.  Y.  S.  1. 
631-73  Jenkins  r.  Clopton.  141  Mo. 
App.  74,  121  S.  W.  7.'9;  Seaward  f. 
Tasker,  80  Misc.  570,  141  X.  Y.  S.  618 
(evidence  suflicient). 
631-74  If  defendant  asserts  plaintiff 
paid  third  person  large  sum  due  him 
fact  such  person  never  had  a  claim 
against  plaintiff,  material.  Williams  v. 
Smith.  29  R.  T.  5fi2.  72  A.  1093. 
632-75  Weber  r.  Werner.  138  App. 
Div.  127,  122  X.  Y.  S.  943.  See  St. 
Louis  S.  Co.  r.  Reed  (Mo.  App.).  161  S. 
W.  315:  Gile  r.  Car  Co.  (X.  D.),  145 
X.  W.  732. 

Defendant  must  show  pajrment. — Wil- 
liams r.  Smith,  29  R.  I.  oG2,  72  A.  1093. 
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633-1  Cusick  V.  Boyne,  1  Cal.  App. 
643,  82  P.  985  (value  of  life  estate); 
Presley  v.  Tel.  Co.,  158i  111.  App.  220; 
Croft  V,  R.  Co.,  134  la.  411,  109  S.  W. 
723  (expectancy  of  female);  Little  v. 
•Co.,  165  Mich.  654,  131  N.  W.  63; 
Acken  v.  Tinglehoff,  83  Neb.  296,  119 
N.  W.  456;  City  of  Shawnee  v.  Slank- 
ard,  29  Okla.  133,  116  P.  803. 
634-3  See  Nobrega  v.  Nobrega,  14 
Haw.  152. 

634-4  Northern  P.  E.  Co.  v.  Cherve- 
nak,  203  Fed.  884,  122  C.  C.  A.  178; 
Southern  P.  Co.  v.  Cavin,  144  Fed.  348, 
75  C.  C.  A.  350;  Southern  R.  Co.  v. 
Cunningham,  152  Ala.  147,  44  S.  658; 
Birmingham,  etc.  Co.  v.  Wright,  153 
Ala.  99,  44  S.  1037;  McMahon  v.  Bangs, 

5  Penne.  (Del.)  178,  62  A.  1098;  At- 
lanta, etc.  R.  Co.  V.  Gardner,  122  Ga. 
82,  49  S.  E.  818'  (inadmissible  unless 
earning  capacity  established) ;  Pitts- 
burg, etc.  Co.  V.  Lightheiser,  168  Ind. 
438,  78  N.  E.  1033;  Pittsburg,  etc.  Co. 
l>.  Ross,  169  Ind.  3,  80  N.  E.  845;  Scott 
17.  R.  Co.  (la.),  141  N.  W.  1065  (al- 
though possibly  of  little  value) ;  Patton 
V.  Sanborn,  l33  la.  650,  110  N.  W.  1032; 
Proctor  C.  €o.  v.  Beaver's  Admrs.,  151 
Ky.  839,  152  S.  W.  965  (even  though 
he    died    before    judgment) ;    Louisville 

6  N.  R.  Co.  V.  Campbell  (Ky.),  122  S. 
W.  848;  Louisville  &  N.  R.  Co.  v.  Mc- 
Millen  (Ky.),  119  S.  W.  221;  Illinois 
C.  R.  Co.  V.  Houchins,  121  Ky.  526,  89 
S.  W.  530;  111.  C.  R.  Co.  v.  Morris,  28 
Ky.  L.  R.  956,  90  S.  W,  979;  Louisville 
B.  &  L  Co.  V.  Hart,  122  Ky.  731,  92  S. 
W.  951;  Banks  v.  Braman,  195  Mass. 
97,  80  N.  E.  799;  Merrinane  v.  Miller, 
157  Mich.  279,  118  N.  W.  11;  Robinson 
V.  Co.,  38  Mont.  222,  99  P.  837;  Sledge 
V.  Co.,  140  N.  C.  459,  53  S.  E.  259  (prima 
facie  evidence  of  life  expectancy  under 
statute);  Oliver  v.  Const.  Co.  (R.  I.), 
90  A.  764;  Colbert  v.  R.  L  Co.  (R.  I.), 
67  A.  446  (inadmissible  when  injured 
party  abnormal  or  has  incurable  dis- 
ease) :  Texas  N.  O.  R.  Co.  v.  Kelley,  34 
Tex.  Civ.  21,  80  S.  W.  1073;  Interna- 
tional, etc.  Co.  v.  Brandon,  37  Tex.  Civ. 
371  84  S.  W.  272;  Virginia,  etc.  R.  Co. 
V.  Bailev,  103  Va.  205,  49  S.  E.  33; 
Suell  r.  "Jones,  49  Wash.  582,  96  P.  4. 
When  not  admissible, — Comp.  Pensaeola 
Sanitarium  v.  Wilkins,  64  Fla.  407,  60 
S.    128. 

Admissible  after  permanent  character 
of  injury   established.     Messing  v.   R. 


Co.,  5  Penne.  (Del.)  526,  64  A.  247; 
Knott  V.  Peterson,  125  la,  404,  101  N, 
W.  173;  Haney  v.  Pinckney,  155  Mich. 
656,  119  N.  W.  1099;  Acken  v.  Tingle- 
hofif,  83  Neb.  296,  119  N.  W.  456;  How- 
ard V.  MeCabe,  79  Neb.  42,  112  N.  W. 
305;  Mac'Gregor  v.  Co.,  27  R.  I.  85,  60 
A.  7G1;  O 'Clair  v.  Co.,  27  R.  I.  448, 
63  A.  238;  Hyland  v.  Co.,  70  S.  C. 
315,  49  S.  E.  879  (statutory  tables); 
Duskey  v.  Co.,  51  Wash.  145,  98  P. 
99;  Brown  r.  Blaine,  41  Wash.  287,  83 
P.  310;  Hodd  v.  Tacoma,  45  Wash.  436, 
88  P.  842. 

634-5  Ward  v.  Kjoebenhavn,  144 
Fed.  524  (when  proof  brings  him  with- 
in class  of  lives  tabulated) ;  Kansas 
City  R.  Co.  v.  Morris,  80  Ark.  528,  98 
S.  W.  363;  St.  Louis,  etc.  R.  Co.  v. 
Hitt,  76  Ark.  227,  88  S.  W.  908,  990; 
Valente  v.  R.  Co.,  151  Cal.  534,  91  P. 
481;  Calvert  r.  Co.,  231  111.  290,  83 
N.  E.  184;  Winn  r.  R.  Co.,  143  111.  App. 
71 ;  Pittsburgh,  etc.  R.  Co.  v.  Rogers,  45 
Ind.  App.  230,  87  N.  E.  28;  Peterson  v. 
Brackley,  143  la.  75,  119  N.  W.  967; 
Knott  V.  Peterson,  125  la.  404,  101  N. 
W.  173;  Southern  R.  Co.  v.  Adkins,  133 
Ky.  219,  117  S.  W.  321;  Illinois  C.  R. 
Co.  V.  Cane,  28  Ky.  L.  R.  1018,  90  S.  W. 
1061;  Philip  r.  Heraty,  135  Mich.  446, 
100  N.  W^  186;  Piper  V.  R.,  75  N.  H. 
228,  72  A.  1024;  Reynolds  v.  Co.,  26  R. 
L  ^57,  59  A.  393;  Memphis  St.  R.  Co. 
V.  Berry,  118  Tenn.  581.  102  S.  W.  85; 
Huber  v.  R.  Co.  (Tex.  Civ.),  113  S.  W. 
984;  N.  &  W.  R.  Co.  v.  Spencer,  104 
Va.  657,  52  S.  E.  310. 
Admissible,  but  not  necessary  to  pro- 
duce them.  Moses  V.  Mathews  (Neb.), 
146  N.  W.  920. 

635-7     Horst  v.  Lewis,  71   Neb.   365, 
103  N.  W.  460. 

635-8  Cusick  v.  Boyne,  1  Cal.  App. 
643,  82  P.  985;  Memphis  S.  R.  Co.  v. 
Berry,  118  Tenn.  581,  102  S.  W.  85 
(deceased  in  advanced  stage  of  drop- 
sy); So.  Kan.,  etc.  R.  Co.  v.  Sage  (Tex. 
Civ.),  80  S.  W.  1038. 
635-9  Canfield  v.  R.  Co.,  142  Ta.  658, 
121  N.  W.  186;  Miss.  C.  O.  Co.  v. 
Smith,  95  Miss.  528,  48  S.  735;  Horst 
i:  Lewis,  71  Neb.  365,  103  N.  W.  460; 
Colbert  v.  Co.  (R.  L),  67  A.  446. 
636-10  Louisville  &  N.  R.  Co.  v.  Mc- 
Millen  (Ky.),  119  S.  W.  221  (jury 
should  consider  hazardous  nature  of 
employment  in  fixing  weight  to  be  giv- 
en tables) :  International,  etc.  Co.  v. 
Brandon,   37   Tex.   Civ.   371,   84   S.   W. 
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272;    International,    etc.    Co.    v.    Aten 
(Tex.  Civ.),  81  S.  W.  346. 
636-12     N.    Y.    etc.    R.    Co.    v.    Lind 
(In.l.),  102  N.  E.  4J9;   Macrill  v.  City, 
93  Neb.  670,  141  N.  W.  825. 
637-17     Southern  R.  Co.  v.  Cunning- 
ham,  152   Ala.   147,   44  S.   6-58;   Illinois 
C.   R.    Co.   V.   HoTichins,   28   Ky.   L.   R. 
499,  89  S.  W.   530;   Miss.   C.  R.   Co.  v. 
Robinson   (Miss.),  64  S.  S3S;   Collins  V. 
Co.,  143  Mo.  App.  333,  127  S.  W.  641. 
Wigglesworth  tables. — Winn   v.  II.  Co., 
239  111.  132,  87  N.  E.  954;  Owens  f.  R. 
Co..  163  111.  App.  629. 
638-18     Tables  in  use  by  reliable  in- 
surers,   admissible.      Huber    v.    R.    Co. 
(Tex.  Civ.),  113  S.  W.  984. 
639-19    Valente  v.   R.   Co.,   151    Cal. 
534.  01    P.  481;   Pittsburjr,  etc.  R.   Co. 

•,      V.  Sndhoff,  173  Ind.  314,  90  N.  E.  467; 

|.  Stephens  V.  Elliott,  36  Mont.  92,  92  P. 
45;  Rober  v.  R.  Co.,  25  N.  D.  394,  142 
N.  W.  22. 

American  Experience  Tables  of  Mortal- 
ity.—Tlay  V.  L.  &  T.  Co.  (Ind.  App.), 
ini  N    i?    r,ni. 

By  North  Dakota  statute  (§7303,  R.  C 
1905)  makes  the  so-called  "Carlisle 
Tables"  admissible.  "But  nowhere  do 
we  find  authority  for  the  proposition 
that  their  introduction  is  absolutely 
necessary.  In  fact,  the  overwhelming 
weight  of  authority  is  to  the  effect  that 
the  court  will  talce  judicial  notice  of 
the  standard  tables,  and,  if  called  upon, 
or  even  if  not  called  upon,  may  in- 
struct the  jury  in  relation  thereto." 
Ruchl  r.  Lidgerwood  lUiral  Tel.  Co.,  23 
N.  D.  6,  135  N.  W.  793. 
639-20  Such  tables  not  essential. 
Merchants'  T.  Co.  r.  Corcoran,  4  Ga. 
A]>p.  6.54,  62  S.  E.  130. 
639-21  Clark  v.  Van  Vleek,  135  la. 
194,  112  N.  W.  648. 
641-28  Winn  r.  R.  Co.,  143  HI.  App. 
71;  Stephens  v.  Elliott,  36  ^lont.  92,  92 
P.  45;  Whaley  v.  Vidal,  27  S.  D.  642, 
132  T^.  W.  248. 

641-29  Valente  v.  R.  Co.,  151  Cal. 
534.  91  P.  481,  discretionarv  with  court. 
642-33  Scott  r.  R.  Co.  "(la.),  141  N. 
W.  1065;  Farrell  r.  R.  Co..  123  Ta.  690, 
99  N.  W.  578;  Sterling  r.  Co.,  142  Mich. 
284,  105  N.  W.  755;  Mcrrinano  l\  Mil 
ler,  US  Mich.  412,  111  N.  W.  1050; 
Moses  7".  I^lathews  (Neb.),  146  N.  W. 
920;  Omaha  r.  Sutliffe,  72  Neb.  746, 
101  N.  W.  997;  Holt  r.  Hamlin,  120 
Tenn.  496,  111  S.  W.  211;  Texas,  etc. 
R.  Co.  r.  Higgins,  44  Tex.  Civ.  523,  99 
S.  W.  200. 


643-34  Louisville,  etc.  R.  Co.  r.  An- 
derson, 150  Ala.  350,  43  S.  566;  Peter- 
son V.  Braekey,  143  la.  75,  119  N.  W. 
967;  Robinson  v.  Co.,  38  Mont.  222,  99 
P.  837;  Davis  v.  Borland,  S3  Neb.  281, 
119  N.  W.  454;  Iseminger  v.  Co.,  209 
Pa.  615,  59  A.  64. 

Opinion  of  experts  on  expectancy  of 
life  beyond  th.it  Lrivon  in  tables,  based 
upon  such  tables  and  longevity  of 
party's  father  and  grandfather  are  ad- 
missible. Hamilton  v.  R.  Co.,  135  Mich. 
9r,,  97  N.  W.  392. 

643-35  Bettis  r.  R.  Co.,  131  la.  46, 
IDS  N.  W.  103. 
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655-1  Gibbons  r.  Co.,  37  Colo.  96,  86 
P.  94  (although  fraud  not  alleged); 
Smith  V.  Hope,  51  Fla.  541,  41  S.  69; 
Okuu  V.  Kaiaikawaha,  7  Haw.  311; 
Wasev  V.  Whitcomb,  167  Mich.  58,  132 
N.  W.  572;  Am.  C.  Bk.  v.  Cabrera,  3 
P.  R.  Fed.  14.  See  Gore  f.  Glover,  49 
Misc.  473,  96  N.  Y.  S.  969;  Smith  f. 
Pfluger,  126  Wis.  253,  105  N.  W.  476. 
657-2  Stalker  v.  Haves,  81  Conn. 
711,  71  A.  1099. 

658-6  Holman  v.  Ketchum,  153  Ala. 
360,  45  S.  206.  See  Owen  r.  Mulkey, 
84  Ark.  623,  106  S.  W.  937;  Hereford 
r.  Benton,  20  Colo.  App.  500.  SO  P. 
499;  Stewart  r.  Hoffman,  31  ]\ront.  184, 
81  P.  3;  First  Nat.  Bk.  v.  Stewart.  13 
N.  M.  551,  86  P.  622.  To  show  fraudu- 
lent character  parol  evidence  admissi- 
ble to  prove  statements  by  mortgagoi 
to  mercantile  agency.  Bruce  r.  Bruco 
(Tex.  Civ.),  89  S.  'W.  435;  Walsh  r. 
Taitt.  142  Mich.  127,  105  N.  W.  544. 
658-10  Hubbard  v.  Ranje,  52  Ind. 
App.  611,  98  N.  E.  314;  Wasev  v.  Whit- 
comb, 167  Mich.  58,  132  N.  W.  572. 
660-15  See  Harris  r.  Staples  (Tex. 
Civ.).  S9  S.  W.  801. 
Presumption  as  to  sum  duo  arising 
from  recitals  in  mortgage  must  be 
overcome  bv  mortuagor.  Price  v.  Fer- 
tig.  U4  Ta.l78.  122  N.  W.  814. 
664-37  See  Van  Norman  r.  Young, 
228  Til.  425,  SI  N.  E.  1060,  conditional 
delivery. 

665-40  Proof  mortgage  executed  so 
as  to  entitle  it,  when  recorded,  to  prior- 
ity over  other  creditors  must  bo  made 
by  one  who  subsi^ribcd  as  witness  after 
seeing  writing  executed  or  hearing  it 
acknowledged.  It  is  not  enough  one 
deposes    he    did    so    subscribe,    statute 
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providing  that  when  "proved  by  one 
or  more  of  the  subscribing  witnesses 
to  it,"  it  shall  be  received  as  evidence 
and  be  recorded.  Pryor  v.  Gray,  74 
N.  J.  Eq.  438,  70  A.  341. 
Secretary  of  corporation  which  exe- 
cutes mortgage  proper  person  to  make 
proof  of  its  execution.  Pryor  V.  Grav, 
74  N.  J.  Eq.  438,  70  A.  341. 
665-43  Pepper  v.  James,  7  Ga.  App. 
518,  67  S.  E.  218. 

665-44  Certified  copy  admissible 
without  proof  of  loss  of  original  or  of 
its  execution,  if  that  be  admitted.  It 
may  be  received  if  filed  before  an- 
nouncement of  ready  for  trial  is  made. 
Plea  denying  existence  of  partnership 
between  defendants  does  not  require 
plaintiff  to  prove  execution  of  mort- 
gage before  offering  certified  copy. 
Morris  V.  Moon  (Tex.  Civ.),  120  S.  W. 
1063. 

666-46    In  re  Signor,  203  Fed.  753. 

See  Craddoek  v.  Walden   (Ala.),  63  S. 

534;    Winston  v.   Farrow    (Ala.),   40   S. 

53.    Contra  by  statute.    Collerd  v.  Tully 

78  N.  J.  Eq.  557,  80  A.  491,  af.  77  N. 

J.  Eq.  439,  77  A.  1079. 

666-48     In  re  Signor,  203   Fed.   753; 

Reeves  v.  Allgood,   133   Ga.   835,  67  S. 

E.     82;     Hallagan    v.    .Johnston     (Ind. 

App.),  104  N.  E.  91;  Peppers  v.  Harris, 

145  la.  635.  124  N.  W.  625.  See 

Schmidt  V.   Eankin,  193  Mo.  254,  91  S. 

W.  78. 

But  parol  is  not  admissible  to  aid  in 

description   of  chattels   mortgaged.    In 

re  Raney,  202  Fed.  1000.     See  vol.  9,  p. 

473,  n.  83,  and  supplement  thereto. 

As  to  progeny  of  mortgaged  animals. 

Swint  V.  S.,  3  Ala.  App.  93,  57  S.  394. 

667-50    Patchin  v.  Crossland,  145  111. 

App.  589. 

66S-52     Dierling   v.   Pettit,   140    Mo. 

App.  88,  119'  S.  W.  524. 

668-53     In  re  Signor,  203  Fed.   753; 

Sigel-C,  etc.  Co.  v.  Holly,  44  Colo.  580, 

101   P.   68;   Albien   v.  Smith,  24  S.  D. 

203,   123   N.   W.   675. 

Intention  of  parties  may  be  shown  and 

that  by  mutual  mistake  after  acquired 

goods   omitted.     White   Co.   v.   Carroll, 

147  N.  C.  330,  61  S.  E.  196. 

Burden  on  party  who  asserts  mortgagee 

not  entitled  to  certain  property  claimed 

bv  him  to  show  fact.  Mattley  v.  Wolfe, 

175  Fed.  619. 

668-59    Hubbard   v.   Eanje,    52   Ind. 

App.    611,    98    N.    E.    314;    Perkins   v. 

Drew  (Ky.),  122  S.  W.  526. 


670-61  Hubbard  f.  Ranje,  supra; 
Perkins  V.  Drew,  supra. 
671-67  Presumption  mortgage  re- 
mained on  file  continues  until  proof 
niado  showing  it  was  elsewhere;  such 
proof  not  given  retroactive  effect. 
Murray  v.  Co.,  79  Kan.  326,  99  P.  589. 
672-76  Wilson  V.  Johnson,  152  Ala. 
614,  44  S.  539. 

672-78  Certificate  must  be  identified 
and  offered  independently  of  mortgage 
on  which  it  is  endorsed.  Ayre  v.  Hix- 
son,  5o'  Or.  19,  98  P.  515. 
674-86  Kitchen  v.  Schuster,  14  N. 
M.  164,  89  P.  261. 

674-87  Avre  v.  Hixson,  53  Or.  19,  99 
P.  515.  See  Boswell  v.  Bk.,  16  Wyo. 
161,  92  P.  624,  93  P.  661. 
675-92  Dierling  v.  Pettit,  140  Mo. 
App.  88,  119  S.  W.  524;  Joslyn  V.  Co., 
83  Vt.  49,  74  A.  385. 
675-93  Roberts  v.  Little,  18  N.  D. 
808,  1 20  N.  W.  563,  foil.  Musser  v.  King, 
40  Neb.  892,  59  N.  W.  744,  42  Am.  St. 
700. 

677-98  Mortgagee^  must  establish 
lien  on  property  insufficiently  identified 
by  mortgage  before  his  right  to  prior- 
ity can  be  admitted.  Swayne  v.  Tillot- 
son  (la.),  123  N.  W.  345. 
679-8  Hfeld  V.  Ziegler,  40  Colo.  401, 
91   P.   825. 

679-9    Baker  V.  Hutchinson,  147  Ala. 
636,  41  S.  809. 

680-11     Nolen    v.    Farrow,    154    Ala. 
269,  45  S.  183;  Vermillion  v.  Bk.  (Ind. 
App.),  105  K  E.  530;  Peoria  S.  &  M. 
Wks.  r.  Sinclair,  146  la.  56,  124  N.  W. 
772;  Zacharia  v.  Cohen,  140  la.  682,  119 
N.  W.   136.     See  Pritchard  v.  Hooker, 
114  Mo.  App.  605,  90  S.  W.  415. 
In  replevin  for  property  mortgaged  to 
plaintiff,  burden  is  on  him  to  show  his 
mortgagor  had  title.     Martin  V.  Lesan, 
129  la.  573,  105  N.  W.  996. 
681-13     See  Mashburn  v.  Co.,  117  Ga. 
567,    44   S.    E.    97;    Bell    Wayland   Co. 
V.  Miller,  3'9  Okla.  4,  130  P.  593. 
681-14     Purchaser     who     claims     to 
have  acted  in  good  faith  and  without 
notice  must  show  facts  making  record 
ineffectual.     Bradford  v.  Lembke  (Tex. 
Civ.),  118  S.  W.  159. 
683-23    Gilroy  v.  Co.,  118  App.  Div. 
733,  103  N".  Y.  S.  620. 
684-29    Van  Gordon  v.  Goldamer,  16 
N.  D.  323,  113  N.  W.  609. 
685-31     Mortgagee's  knowledge  mort- 
gagor   indebted    to    others,    immaterial, 
as   is    former's   purpose   in   taking   an- 
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other  mortgage  from   latter.     Kelly  t". 
Ryan,  140  la.  .580,  118  N.  W.  901. 
G85-36     Luke    r.    Cason,   7    Ga.    App. 
183,    66  S.   E.   493. 

686-37     Evidpiice  held  sufficient.  Fort 
r.  S.,  1  Ala.  Ai)p.  195,  55  S.  434. 
686-38     See  I'inson  v.  Campbell,  124 
Mo.  App.  ^60,  101  S.  W.  621. 
686-42     Mortgage  admissible.   Martin 
r.  S.,  3  Ala.  Ai)p.  90,  58  S.  83. 
686-44    Declarations  of  defendant  as 
to  unencumbered  condition  of  i)roperty 
held  admissible.     Coley  v.  S.  (Tex.  Cr.), 
150  S.  W.  789. 

687-49  That  prior  mortgage  ex- 
ceeded value  of  projierty  may  be 
sliown.  Osborne  v.  S.  (Ark.),  160'  S. 
W.   215. 

688-54    'Sum      realized,      immaterial. 
Hooks  V.  S.,  58  ria.  57,  50  S.  586. 
688-56     Com.,  etc.  Co.  v.  White,  172 
Mo.   App.  537,  158  S.  W.  457. 
689-59     Brown    v.    Koflfler,    133    Mo. 
App.  494,  113  S.  W.  711. 
689-61     Release     shown     by     parol. 
Fiucher  v.  Bennett,  94  Ark.  165,  126  S. 
W.   392. 

69  <)  Proof  of  cost  of  attempted  stat. 
utory  foreclosure  inadmissible  in  fore- 
closure suit  brought  under  order  of 
court  in  the  absence  of  a  proper  show- 
ing that  such  charges  were  lawful  and 
reasonable.  Townsend  v.  Weisenburger, 
32  S.  D.  148,  142  N.  W.  253. 
691-73  Price  obtained  for  property 
tends  to  show  validity  of  sale.  Speak- 
man  r.  Vest,  166  Ala.  235,  51  S.  980. 
691-74  Linkemann  v.  Knepper,  226 
111.  473,  80  N.  E.  1009;  Guarantee,  etc. 
Co.  v.  Edwards,  7  Ind.  Ty.  297,  104  S. 
W.  624;  Laub  v.  Romans,  131  la.  427, 
105  N.  W.  102;  Keeline  r.  Clark,  132 
la.  360,  166  N.  W.  257;  Clark  v.  Mc- 
Dowell. 33  Kv.  L.  R.  177,  109  S.  W.  887; 
In  re  Schmidt,  114  La.  78,  38  S.  26; 
Conover  v.  Palmer,  123  App.  Div.  817, 
108  N.  y.  S.  480;  Moorhead  r.  Ellison, 
56  Tex.  Civ.  444,  120  S.  W.  1049;  Par- 
ker r.  Bushong  (Tex.  Civ."),  14-3  S.  W. 
281;  TTessor  r.  Brown.  40  Wfish.  688,  82 
P.  934;  Sahlin  r.  Gregson,  46  Wash. 
452,  90  P.  592;  Smith  v.  Pfluger,  126 
Wis.  253,  105  N.  W.  476. 
See  Hilt  V.  Griffin,  77  Kan.  783,  90  P. 
808. 

692-76  Thornton  v.  Pinckard,  157 
Ala.  206,  47  S.  289;  Rodgors  r.  Burt. 
157  Ala.  91,  47  S.  226;  Harrison  r. 
Maury.  157  Ala.  227.  47  S.  724;  Thomas 
r.  Livincrston,  1.55  .Ma.  .546.  46  S.  851; 
Elliott  V.  Conner,  63  Fla.  40S,  58  S.  841; 


McKibben  v.  Biltz,  138  Ky.  664,  123  S. 
W.  10S2;  Gibbs  v.  Haughowout,  2U7 
Mo.  384,  105  S.  W.  1067;  Xagle  r.  Sim- 
mank,  54  Tex.  Civ.  432,  116  S.  W.  862; 
Shields  V.  Simonton,  05  W.  Va.  179,  63 
S.  E.  972;  Froidevaux  v.  Jordon,  64  W. 
Va.  3S8,  62  S.  E.  086. 
So,  In  a  doubtful  case,  the  facts  and 
circumstances  surrounding  the  transac- 
tion may  be  shown.  Vauglin  r.  Smith, 
148  Ky.  531,  146  S.  W.  1094. 
Deed  and  other  papers  may  sufficiently 
evidence  intention  of  parties.  Horn  v. 
P.atcs  (Ky.),  114  S.  W.  763. 
693-77  Cabrera  f.  Bk.,  214  U.  S.  224 
(Porto  Rico  case);  Morton  r.  Allen 
(Ala.),  60  S.  866;  Smith  v.  Smith,  153 
Ala.  504,  45  S.  168;  Shreve  v.  McGowin, 
143  Ala.  66.5,  42  S.  94;  Prickett  r.  Will- 
iams  rArk.),  161  S.  W.  1023;  Meeker 
r.  Shuster,  4  Cal.  App.  294.  87  P.  1102; 
Todd  V.  Todd,  104  Cal.  255.  128  P.  413; 
Anglo  Cal.  Bk.  r.  Cerf,  147  Cal.  384, 
81  P.  1077;  Davis  r.  Pursol.  55  Colo. 
287,  134  P.  107;  Reitze  r.  Humphrey.  53 
Colo.  177,  125  P.  510;  Heron  r.  Woston, 
44  Colo.  379,  100  P.  1130;  Lowe  v. 
Findley,  141  Ga.  380,  81  S.  E.  230; 
Spencer  r.  Schuman,  132  Ga.  515,  64  S. 
E.  466  (if  grantee  has  not  gone  into 
possession);  Bashinski  v.  Swint.  133  (3a. 
38,  65  S.  E.  152;  Thompson  r.  Burns,  15 
Ida.  572,  99  P.  Ill;  Bartoletti  v.  Hoer- 
ner,  154  111.  App.  336;  Salinger  r.  Mc- 
Allister (Ta.),  146  N.  W.  8;  Cold  V. 
Beh,  152  la.  368.  132  N.  W.  73;  Veeder 
V.  Veeder,  141  la.  492,  120  N.  W.  61; 
Jones  V.  Gillett,  142  la.  506.  118  X.  W. 
314;  Mahaflfv  r.  Paris.  144  Ta.  220.  122 
N.  W.  934;"  Keeline  v.  Clark,  132  la. 
360,  106  N.  W.  257;  Laub  r.  Romans, 
131  la.  427,  10.5  N.  W.  102;  Kinkead  i;. 
Peet,  137  la.  692.  114  N.  W.  616;  Krebs 
r.  Lauser,  133  Ta.  241.  110  N.  W.  443 
(title  taken  as  security  for  monov  ad- 
vanced to  purchase  propertv) ;  Savior 
r.  Oooker.  89  Kan.  51.  130  P.  689; 
Farmers'  &  'y\.  Bk.  r.  Kacklov.  88  Kan. 
70,  127  P.  539;  Brown  r.  Spradlin.  136 
Ky.  703.  125  S.  W.  150  (regardless  of 
fraud  or  mistake');  Hobbs  r.  Rowland, 
136  T\v.  197.  123  S.  W.  1185;  Funk  v. 
Harsh  man,  110  ^rd.  127.  72  A.  665; 
Sohmidt  r.  Barclnv,  161  ^,^^(>h.  1.  125 
X.  W.  729;  Leaoh  r.  Gnibe.  147  Mich. 
318,  im  N.  W.  1076;  Brichtwell  r.  ^fc- 
Afee.  249  I\ro.  562.  155  S.  W.  820; 
Harrah  v.  Smith.  7^  Neb.  .^1,  119 
X^.  W.  357;  Tn  re  Mechanics'  Bk., 
156  App.  Div.  343.  141  N.  Y.  S. 
473;    Miller   v.  Smith,  20  N.  D.  96,  126 
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N.  W.  499;  Kramer  v.  Wilson,  49  Or 
333,  90  P.  183;  Nagle  v.  Simmank,  54 
Tex  Civ.  432,  116  S.  W.  862;  Batch- 
elder  V.  Eandolph,  112  Va.  206,  71  a 
E.  533;  Clambey  v.  Copland,  5^  Wash. 
580,  100  P.  1031;  Shields  v.  Simonton, 
65  W.  Va.  179,  63  S.  E.  972. 
See  Tappen  v.  Eshelman,  164  Ind.  338, 
73  N.  E.  688;  Miller  v.  Miller,  101  Md. 
600,  61  A.  210;  Jennings  v.  Demmon, 
194  Mass.  108,  80'  N.  E.  471;  infra, 
"Parol  Evidence,"  442-23  et  seq. 
And  see  vol.  9,  p.  442,  n.  24,  and  sup- 
plement thereto. 

Extrinsic  evidence  proper  to  deterinine 
extent,  nature  and  terms  of  an  obliga- 
tion. Hurd  V.  Chase,  100  Me.  561,  62 
A.  660.  It  may  be  shown  deed  to  wife 
through  third  person  intended  to  be 
mortgage;  but  proof  must  be  clear  and 
convincing.  Wilson  V.  Terry,  70  N.  J. 
Eq.  231,  62  A.  310. 

697-79     Richardson     V.     Beaber,     62 
Misc.  542,  115  N.  Y.  S.  821. 
697-85     See  McCusker  P.  Geiger,  195 
Mass.  46,  80  N.  E.  648. 
699-87     Rodgers  v.  Burt,  157  Ala.  91, 
47  S.  226. 

699-88  Rushton  v.  Mclllvene,  88 
Ark.  299,  114  S.  W.  709;  Shields  v.  Sim- 
onton, 65  W.  Va.  179,  63  S.  E.  972. 
700-89  Shreve  v.  McGowin,  143  Ala. 
665,  42  S.  94;  De  Bartlett  v.  De  Wilson, 
52  Fla.  497,  42  S.  189.  See  Jennings 
V.  Demmon,  194  Mass.  108,  80  N.  E. 
471. 

700-90  Freeman  v.  Peterson,  45 
Colo.  102,  100  P.  600;  Salenger  v.  Mc- 
Allister (la.),  146  N.  W.  8;  Jennings 
V.  Demmon,  194  Mass.  108,  80  N.  E. 
471. 

700-91  Belinski  v.  Co.,  124  111.  App. 
45;    Hubbard   V.  Cheney,   76   Kan.    222, 

91  P.  793;  Borders  v.  Allen,  33  Ky. 
L.  R.  194,  110  S.  W.  240;  Graham  v. 
Fischer  (Kv.),  110  S.  W.  386;  Stitt  v. 
Co.,  96  Minn.  27,  104  N.  W.  561;  Gran- 
nis  V.  Hitchcock,  118  Minn.  462,  137  N. 
W.  186;  Wagg  v.  Herbert,  19  Okla.  525, 

92  P.  250;  Welborn  v.  Dixon,  70  S.  C. 
108,  49  S.  E.  232;  Bernardy  v.  Co.,  20 
S.  D.  193,  105  N.  W.  737;  Duerden  v. 
Solomon,  33  TJtah  468,  94  P.  978;  Lynch 
V.  Rvan.  132  Wis.  271,  111  N.  W.  707; 
Smith  r.  Pfluger,  126  Wis.  253,  105  N. 
W.   476. 

See  Shreve  v.  MeGowin,  143  Ala.  665, 
42  S.  94;  De  Bartlett  v.  De  Wilson,  52 
Fla.  497,  42  S.  189.  Contra,  Crockett 
V.  Waller,  29  Ky.  L.  R.  1155,  96  S.  W. 
860  (in  absence  of  allegation  of  fraud 


or  mistake);  Nevius  v.  Nevius,  117 
App.  Div.  236,  101  N.  Y.  S.  1091. 
701-92  Shields  v.  Simonton,  65  W. 
Va.  179,  63  S.  E.  972.  See  Campbell  v. 
Co.,  70  N.  J.  Eq.  40,  62  A.  319. 
701-93  Dabney  v.  Smith,  38  Wash. 
40,  80  P.   199. 

Mortgagee  must  conclusively  show 
mortgagor  has  waived,  rescinded  or 
abandoned  his  equity  by  subsequent 
distinct  and  independent  parol  agree- 
ment partially  or  completely  carried 
out.  Froidevaux  v.  Jordon,  64  W.  Va. 
388,  62  S.  E.  686. 

702-96  Calhoun  v.  Anderson,  78  Kan. 
746,  98  P.  274. 

702-98  Abrams  v.  Abrams,  74  Kan. 
888    88  P.  70. 

702-99  See  Kidd  v.  Sparks  (Tex. 
Civ.),  167  S.  W.  799. 
703-1  Nelson  r.  Wadsworth,  171  Ala. 
603,  55  S.  120;  Thornton  v.  Pinekard, 
157  Ala.  206,  47  S.  289;  Elliott  r.  Con- 
ner, 63  Fla.  408,  58  S.  241;  Funk  v. 
Harshman,  110  Md.  127,  72  A.  665.  See 
Gardner  v.  Welch,  21  S.  D.  151,  110  N. 
W.  110. 

Circumstantial  evidence  is  sufficient. 
Holien  v.  Slee,  120  Mich.  261,  139  N. 
W.   493. 

704-2  Spencer  v.  Schuman,  132  Ga. 
515,  64  S.  E.  466;  Miller  v.  Smith,  20 
N.  D.  96,  126  N.  W.  499;  Mansfield  v. 
Hill,  .56  Or.  400,  107  P.  471;  Moore  v. 
Kirby,  52  Tex.  Civ.  200,  115  S.  W.  632; 
Froidevaux  v.  Jordon,  64  W.  Va.  388, 
62  S.  E.  686.  See  Ca^y  v.  Burgess,  144 
Mich.  523,  108  N.  W.  414. 
705-3  Wilson  v.  Terry,  71  N.  J.  Eq. 
785,  65  A.  983,  entries  in  diary, 
705-4  Rodgers  v.  Burt,  157  Ala.  91, 
47  S.  226,  admissions  received  with 
great  caution  and  tested  by  other  evi- 
dence. 

705-5  Bollinger  v.  Bollinger,  154  Cal 
695.  99  P.  196. 

Evideifice  of  conversation  between 
grantor  and  third  person  at  time  agree- 
ment was  being  drawn  is  inadmissible. 
Miller  r.  Mandel,  174  111.  App.  166,  af. 
259  TIL  314,  102  N.  E.  760. 
705-8  Wilbur  v.  Jones,  80  N.  J.  Eq. 
520,  86  A.  769;  Miller  v.  Harris,  117 
App.  Div.  305,  102'  N.  Y.  S.  604;  Miller 
V.  Smith,  20  N.  D.  96,  12:6  N.  W.  499. 
706-10  Baseombe  v.  Marshall,  129 
App.  Div.  516,  113  N.  Y.  S.  991. 
706-11  Rodgers  v.  Burt,  157  Ala.  91, 
47  S.  226;  Rushton  v.  Mclllvene,  88 
Ark.  299,  114  S.  W.  709;  Gray  v.  Hay- 
hurs-t,  157  111.  App.  488;  Henninger  v. 
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McGuire,  146  la.  270,  125  N.  W.  180, 
Ridings  r.  Bk.,  147  la.  608,  125  N.  W. 
200;  Lemke  r.  Lemke,  78  Neb.  525,  111 
N.  W.  138;  Miller  f.  Smith,  20  N.  D. 
96.  126  N.  W.  499;  Shields  r.  Simonton, 
6.5  W.  Va.  179,  63  S.  E.  972;  Weltner  v. 
Thurmond,  17  Wyo.  268,  98  P.  590. 
S6«  Smith  r.  Smith,  153  Ala.  504,  45  S. 
168;  Samuelson  v.  Mickey,  73  Nelj.  852, 

103  N.  W.  671. 

Existence  of  debt  is  sometimes  said  to 
be  essential;  it  need  not  be  shown  by 
covenant.  Jones  v.  Gillett,  142  la.  506, 
118  N.  W.  314;  Henninger  v.  McGuire, 
146  la.  270,  125  N.  W.  ISO;  Bascombe 
V.  Marshall,  129  App.  Div.  516,  113  N. 
Y.  S.  991.  Absence  of  it,  a  strong  cir- 
cumstance. Rodgers  f.  Burt,  157  Ala. 
91,  47  S.  226. 

708-12  Rodgers  r.  Burt,  157  Ala.  91, 
47  S.  226. 

708-13  Guarantee,  etc.  Co.  v.  Ed- 
wards, 164  Fed.  809,  90  C.  C.  A.  585; 
Kahn  v.  Metz,  88  Ark.  363,  114  S.  W. 
911;  Griffin  r.  Welch,  88  Ark.  336,  114 
S.  W.  710;  Ridings  v.  Bk.,  147  Ta.  608, 
125  N.  W.  200;  Holien  r.  Slee,  120  Minn. 
2.61,  139  N.  W.  493;  Brightwell  r.  Mc- 
Afee, 249  Mo.  562,  1.55  S.  W.  820.  See 
Moyer  v.  Dodson,  212  Pa.  344,  61  A. 
937;  McGaughev  r.  Bk.,  41  Tex.  Civ. 
191,   92  S.   W.   1003:   Kane  v.  Quillian, 

104  Va.  309,  51  S.  E.  353. 

709-14  Bascombe  r.  Marshall.  129 
App.  Div.  516,  113  N.  Y.  S.  991;  Welt- 
ner V.  Thurmond,  17  Wyo.  268,  98  P. 
590. 

710-17  Calhoun  v.  Anderson,  78  Kan. 
746,  98  P.  274. 

711-2.'?  Thornton  f.  Pinckard,  157 
Ala.  206,  47  S.  289;  Jones  r.  Gillett, 
142  Ta.  506,  llS  N.  W.  314.  See  Kidd 
V.  Sparks  (Tex.  Civ.).  167  S.  W.  799. 
711-24  Rodgers  r.  Burt,  157  Ala.  91, 
47  S.  226;  Thornton  r.  Pinckard,  157 
Ala.  206,  47  S.  2S9;  Brightwell  r.  Mc- 
Afee, 249  Mo.  562.  155  S.  W.  820; 
Bascombe  r.  Marshall,  129  App.  T)iv. 
516.  113  N.  Y.  S.  991;  Yates  r.  Cas- 
well (Tex.  Civ.),  126  S.  W.  914;  l^foor- 
head  r.  Ellison,  56  Tex.  Civ.  444,  120 
S.  W.  1049.  See  White  r.  Redenbaugh, 
41  Tnd.  App.  580,  82  N.  E.  110. 
713-25  llemsted  r.  TTemsted.  150  la. 
635,  130  N.  W.  413;  Rathbone  v.  Maltz, 
155  ^rich.  306,  118  N.  W.  991. 
713-27  Schmidt  r.  Barclay,  161 
Mich.  1.  125  N.  W.  729,  of  greatweight. 
713-30  See  vol.  11,  p.  783.  n.  21.  and 
supplement  thereto. 
713-31     Execution  of  lease  bv  holder 


of  title  to  ono  claiming  equitable  own- 
ership, not  conclusive  against  latter. 
Jones  V.  Gillett,  142  la.  506,  118  N.  W. 
314. 

713-32  Thomas  r.  Livingston,  155 
Ala.  546,  46  S.  851;  ITeron  v.  Weston, 
44  Colo.  379,  100  P.  1130;  Clambev  r. 
Copland,  52  Wash.  580,  100  P.  1031. 
See  Ridings  r.  Bk.,  147  Ta.  608,  125  X. 
W.  200.  See  Calahan  r.  Dunker,  51  Ind. 
App.  436,  99  X.  E.  1021. 

Parol  evidence  is  admissible  to  connect 
an  absolute  deed  and  a  separate  de- 
feasance, and  to  show  that  together 
they  were  intended  to  be  a  mortgage. 
Smith  f.  Hoflf,  23  X.  D.  37,  135  X.  W. 
772. 

714-39  McTver  r.  Roberts  (Ark.), 
165  S.  W.  273;  Strong  r.  Tavlor  (Ark.), 
158  S.  W\  123;  Edwards  r.  Bond.  105 
Ark.  314,  151  S.  W.  243;  Grummer  r. 
Price,  101  Ark.  611,  143  S.  W.  95;  Ilavs 
f.  Emerson,  75  Ark.  551,  87  S.  W.  1027; 
Black  E.  O.  Co.  r.  Belcher,  22  Cal.  App. 
258,  133  P.  1153;  Mitchell  v.  Mason.  65 
Fla.  208,  61  S.  579;  Elliott  r.  Conner, 
63  Fla.  408,  58  S.  241 ;  Martinet  v.  Duff. 
178  Til.  App.  199;  Belinski  r.  Co.,  124 
Til.  App.  45;  Grubb  r.  Brendel,  52  Tnd 
App.  531,  100  X^.  E.  872;  Fort  v.  Colbv 
(Ta.),  144  X.  W.  393;  Miller  v.  Peter, 
158  Mich.  336.  122  X.  W.  7S0;  Schmidt 
r.  Barclay,  161  Mich.  1.  125  X.  W.  729; 
Cadv  f.  Burgess,  144  iNfich.  523,  108  X. 
W.  414;  Brightwell  r.  ^FcAfee,  249  Mo. 
562,  155  S.  W.  820;  Gibson  r.  Morris 
(Mont.),  140  P.  76;  Boall  r.  Beall.  67 
Or.  33,  128  P.  835,  135  P.  1S5;  Bank  r. 
Cassem  (S.  D.),  145  X.  W.  551;  Elliott 
V.  Morris  (Tex.  Civ.),  121  S.  W.  209; 
Lowry  r.  Carter.  46  Tex.  Civ.  488,  102 
S.  W.  930;  Irvin  r.  Johnson.  44  Tex. 
Civ.  436,  98  S.  W.  405;  Johnson  r. 
Scrimshire,  42  Tex.  Civ.  611,  93  S.  W. 
712;  Goodbar  v.  Bloom,  43  Tex.  Civ. 
434,  96  S.  W.  657;  ^fotlev's  Admr.  r. 
Carstairs,  114  Va.  429.  76  S.  E.  94«: 
Fridlev  r.  Somerville,  60  W.  Va.  272, 
54   S.   E.  502. 

715-40  Campbell  r.  T.  Co.,  229  V.  S. 
561,  33  Sup.  Ct.  796,  57  L.  ed.  1330 
ircv.  36  App.  Cas.  (D.  C.)  149);  Guar- 
antee, etc.  Co.  V.  Edwards,  164  Fed. 
80!).  90  C.  C.  A.  585:  Tribble  r.  Single- 
ton, 158  Ala.  308,  48  S.  481;  Harper  r. 
Co.,  149  Ala.  174.  43  S.  360;  Harrison 
r.  Maurv,  157  Ala.  227,  47  S.  724;  Rodg- 
ers r  Burt.  157  Ala.  91,  47  S.  226: 
Thornton  r.  Pinckard.  157  Ala.  206.  147 
S.  289;  Ford  r.  Xunnollv  (..\rk).  165  S. 
W.  291;  La  Cotts  r.  La  Cotts  (Ark.). 
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159  S.  W.  1111;  Crismon  v.  P.  Co.,  106 
Ark.  166,  152  S.  W.  989;  Gates  v.  Mc- 
Peace,  106  Ark.  583,  153  S.  W.  797; 
Griimmer  c.  Price  (Ark.),  143  S.  W.  95; 
Eushton  V.  Mclllvene,  88  Ark.  299,  114 
S.  W.  709;  Griffin  v.  Welch,  88  Ark.  336, 
114  S.  W.  710;  Kahn  v.  Metz,  88  Ark. 
363,  114  S.  W.  911;  Reynolds  v.  Blanks, 
78  Ark.  527,  94  S.  W.  694;  Bollinger  v. 
Bellinger,  J54  Cal.  695,  99  P.  196; 
Renton  V.  Gibson,  148  €al.  650,  84  P. 
186;  Freeman  v.  Peterson,  45  Colo.  102, 
100  P.  600;  Rankin  v.  Rankin,  216  111. 
132,  74  N.  E.  763;  Deadman  v.  Yantis, 
230  111.  243,  82  N.  E.  592;  Babcock  v. 
Babcock,  179  111.  App.  188;  Martinet 
V.  Duff,  178  111.  App.  199;  Hill  v.  Viele, 
128  111.  App.  5;  Gray  v.  Haykurst,  157 
111.  App.  488;  Jones  v.  Gillett,  142  la. 
506,  118  N.  W.  314;  Ridings  v.  Bk.,  147 
la.  608,  125  N.  W.  200;  Betts  v.  Betts, 
132  la.  72,  106  N.  W.  928;  Stokeley 
V.  Flanders  (Ky.),  128  S.  W.  608;  Funk 
V.  Harshman,  110  Md.  127,  72  A.  655; 
Smith  V.  Smith,  177  Mich.  268,  143  N. 
W.  86;  Dalton  v.  Mertz,  173  Mich.  153, 
138  N.  W.  1055;  Rathbone  v.  Maltz, 
155  Mich.  306,  118  N.  W.  991  (clear); 
Stitt  V.  Co.,  96  Minn.  27,  104  N.  W. 
561;  Rinkel  v.  Lubke,  246  Mo.  377,  152 
S.  W.  81;  Brightwell  v.  McAfee,  249 
Mo.  562,  155  S,  W.  820;  Gibson  v.  Mor- 
ris (Mont.),  140  P.  76-  Wilson  r.  Terry, 

70  N.  J.  Eq.  231,  C :;  A.  310;  Miller  v. 
Smith,  20  N.  D.  96,  126  N.  W.  499;  Hall 
V.  O'Connell,  52  Or.  164,  95  P.  717; 
Frazer  v.  Seureau  (Tex.  Civ.),  128  S. 
W.  649;  Irvin  V.  Johnson,  44  Tex.  Civ. 
436.  98  S.  W.  405;  Hill  r.  Saunders,  115 
Va.  60,  78  S.  E.  559;  Motley's  Admr. 
V.  Carstairs,  114  Va.  429,  76  S.  E.  948; 
Batchelder   v.    Randolph,    112    Va.    296, 

71  S.  E.  533;  Beverly  v.  Davis  (Wash.)- 
140  P.  696;  Hansen  r.  Abrams,  76  Wash. 
457,  136  P.  678;  Mittlesteadt  i'.  John- 
son, 75  Wash.  550,  135  P.  214;  Hoover 
V.  Bouffleur,  74  Wash.  382,  133  P.  602; 
Revnolds  v.  Reynolds,  42  Wash.  107, 
84  "p.  579;  Way  v.  Mayhugh,  57  W.  Va. 

175,  50  S.  E.  724. 

See  Wadleigh  v.  Phelps,  149  Cal.  627, 
87  P.  93. 

Uiieojiivocal. — Smith  v,  Hoff,  23  N.  D. 
37,  135  N.  W.  772. 

Preponderance    sufficient. — Schmidt    •». 

Barclay,  161  Mich.  1,  125  N.  W.  729. 
T18-41     Butsch  r.  Smith,  40  Colo.  64, 
90    P.    61;    Derrv    v.    Fielder,    216    Mo. 

176,  115  S.  W.  412;  Bascombe  r.  Mar- 
shall, 129  App.  Div.  516,  113  N.  Y.  S. 


991;  Richardson  v.  Beaber,  115  N.  Y. 
S.  821. 

718-43  Griffin  v.  Welch,  88  Ark.  336, 
114  S.  W.  710.  See  Hudkins  v.  Crim 
(W.  Va.),  78  S.  E.  1043. 
Question  of  fact  for  the  trial  judge. — 
Cochrane  v.  Wilson  (Tex.),  160  S.  W. 
593. 

721-53  Yates  v.  Caswell  (Tex.  Civ.), 
126  S.  W.  914,  testimony  of  notary 
and  inadequacy  of  consideration. 
731-54  Richardson  v.  Beaber,  62 
Misc.  542,  115  N.  Y.  S.  821. 
732-63  Nelson  f.  Wadsworth  (Ala.), 
61  S.  895;  Morton  r.  Allen  (Ala.),  60 
S.  866;  Manser  v.  Sims,  157  Ala.  167, 
47  S.  270;  Strong  v.  Taylor  (Ark.),  158 
S.  W.  123;  Crisman  v.  P.  Co.,  106  Ark. 
166,  152  S.  W.  989;  Kahn  v.  Metz,  88 
Ark.  363,  114  S.  W.  911;  Griffin  v. 
Welch,  88  Ark.  336,  114  S.  W.  710; 
Lynch  v.  Lynch,  22  Cal.  App.  653.  135 
P.  1101;  Todd  v.  Todd,  164  Cal.  255, 
128  P.  413;  Davis  r.  Pursel,  55  Colo. 
287,  134  P.  107;  Miller  v.  Armstrong, 
169  in.  App.  185;  Ward  v.  Tuttle  (Ind. 
App.),  102  N.  E.  405,  aff.  100  N.  E. 
761;  Fort  V.  Colby  (la.),  144  N.  W.  393; 
Farmers'  &  M.  Bk.  v.  Kaekley,  88  Kan. 
70,  127  P.  539;  Smith  v.  Berry,  155  Kv. 
686,  160  S.  W.  247;  Holien  f.  Slee,  120 
Minn.  261,  139  N.  W.  493;  Baumgart- 
ner  v.  Corliss,  115  Minn.  11,  131  N.  W. 
638;  Teal  v.  Bank,  114  Minn.  435,  131 
N.  W.  486;  Bryant  v.  Lazarus,  235  Mo. 
606.  139  S.  W.  558;  Brightwell  v.  Mc- 
Afee, 249  Mo.  562,  155  S.  W.  820;  Beall 
f.  Beall,  67  Or.  33,  128  P.  835,  135  P. 
185;  Kidd  v.  Sparks  (Tex.  Civ.),  167 
S.  W.  799;  Mitchell  v.  Morgan  (Tex. 
Civ.),  165  S.  W.  883;  Batchelder  f. 
Randolph,  112  Va.  296,  71  S.  E.  533; 
Beverlv  v.  Davis  (Wash.),  140  P.  696; 
Hoover  v.  Bouffleur,  74  Wash.  382,  133 
P.  602;  Scandinavian,  etc.  Bk.  i\ 
Downs,  72  Wash.  79,  129  P.  894;  Polly 
r.  Gumney  (Wis.),  147  N.  W.  356. 
See  Cuthbertson  v.  Bank  (la.),  138  N. 
W.  1090. 

733-63  Thornton  v.  Pinckard,  157 
Ala.  206,  47  S.  289;  Rushton  r.  Mclll- 
vene, 88  Ark.  299,  114  S.  W.  709;  Ford 
r.  Nunnelly  (Ark.),  165  S.  W.  291; 
Mclver  v.  Roberts  (Ark.),  165  S.  W. 
273;  La  Cotts  i\  La  Cotts  (Ark.),  159 
S.  W.  1111;  Gates  v.  McPeace,  106  Ark. 
583,  153  S.  W.  797;  Cold  v.  Beh.  152  la. 
368,  132  N.  W.  73;  Smith  v.  Smith,  177 
Mich.  268,  143  N.  W.  86;  Hungerfocd 
V.  Snow,  129  App.  Div.  816,  114  N.  Y. 
S.   127;   Banks  v.  Frith,   97  S.   C.   362, 
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Fl  S.  E.  677;  Niles  v.  Lee,  31  S.  D.  234, 
140  N.  W.  259;  Motlov's  Aflmrs.  v.  Car- 
stairs,  114  Va.  429,  7(3  S.  E.  948. 
724  Mortgage  and  bonrl  presumed  to 
have  been  issued  on  date  of  recorda- 
tion. Kelly  V.  Val.  Co.  (W.  Va.),  81  S. 
K.   712. 

•7'?4-65    See  Reynolds  v.  Reynolds,  42 
Wash.    107,  84  P.   579. 
7:?4-66     Currier  v.  Clark,  145  la.  613, 
121   N.  W.  622. 

Burden  of  proof  of  forgery  is  on  de- 
fendant. Succession  of  Eandazzo  f. 
Fevrantelli,  130  La.  552,  58  S.  335,  con- 
,^1-nrvfi  Code  Prac,  art.  741. 
Verified  answer  denying  authority  of 
oc-poration  officers  to  execute  and  sell 
lionds  in  question  does  not  place  on 
))]aintiff  burden  of  proving  execution 
and  delivery  otherwise  than  bv  produc- 
insT  them.  ^McCormick  f.  Co.',  239  111. 
306.  87  N.  E.  924. 

724-69  Acknowledgment  of  recorded 
mortgage,  presumed.  In  re  Pirie,  133 
Apn  Div.  431,  117  K  Y.  S.  733;  Pres- 
ton r.  Albee,  120  App.  Div.  89,  105  N. 
y.  8.   33. 

725-71  Proof  of  execution  of  mort- 
gage which  describes  a  note  sufficiently 
shows  execution  of  note.  Currier  i\ 
Clark.  145  Ta.  613,  124  N.  W.  622. 
72G-76  See  Currier  r.  Clark,  supra. 
75?.6-77  Ross  r.  Harney,  13!TI11.  App. 
513,  execution  shown  by  any  witness 
who  saw  grantor  sign,  or  by  latter 's 
admip'sinn. 

726-7f>  Authority  of  president  of 
cori>oration  to  execute  mortgage,  not 
presumed;  existence  of  resolution  au- 
thorizing its  execution  not  shown  by  ex 
parte  affidavit.  Bk.  v.  Wingate,"  123 
La.  3S6.  48  S.  1005. 
726-84  Hendricks  f.  Brooks,  80  Kan. 
1,  ini   P.  622. 

726-86  Authority  to  deliver  mort- 
gage may  be  shown  by  circumstantial 
evidence,  and  cannot  be  denied  after 
delivery  if  mortgagee  ignorant  of  in- 
firmitv  in  such  person's  authority. 
Ross  r.  Harney.  139  111.  App.  513. 
Authority  of  foreign  corporation  to 
foreclose  mortgage. — See  Marx  r.  Dis- 
trict Crand  Lodge,  157  Ala.  107,  47 
S.   207. 

727-88  Corporation  mortgage,  duly 
sealed,  is  prima  facie  evidence  it  was 
done  bv  proper  officer  and  execution 
lecral.  Edwards  v.  Co.,  150  N.  C.  173, 
63   P.  E.  740. 

727-89  Ross  r.  Harnev,  139  Til.  App. 
513. 


728-93  Preston  r.  Albee,  120  App. 
Div.  89,  105  X.  Y.  S.  33.  But  see  Stod- 
dard r.  Lyon,  IS  S.  D.  207,  99  X.  W. 
1116,  when  execution  of  note  denied 
possession  by  mortgagee  is  not  suffi- 
cient proof. 

729-1     But  see  Preston  v.  Albee,  120 
App.  Div.  89,  105  X.  Y.  S.  33. 
7o0-10     Recitals     in    mortgage    bind 
parties.     Sanchez  r.  Veve,  4  P.  R.  Fed. 
329. 

732-17  Waymire  v.  Shipley,  52  Or. 
464.  97  P.  807.  See  Canadian  Bk.  v. 
Wilson  (Can.),  11  West.  L.  Rep.  539. 
732-19  Fairchild  r.  Realtv  Co.,  82 
X.  .T.  L.  423,  82  A.  924. 
Defendant  must  show  plaintiff's  bad 
faith  in  purchase  of  bonds  collateral 
to  mortgage.  McCormick  t*.  Co.,  239 
111.  306,  87  X.  E.  924. 
732-20  lie  who  claims  fruit  of  an 
election  to  treat  mortgage  as  void  must 
show  conduct  inconsistent  with  right 
claimed  under  it.  First  Xat.  Bk.  f. 
Bk..  171  Ind.  323,  86  X.  E.  417. 
732-21  First  Xat.  Bk.  v.  Davis,  146 
111.    App.   462. 

732-22     First  Xat.  Bk.  r    Keller,  127 
App.  Div.  435.  Ill  X.  Y.  S.  729;  Hall  f. 
Thomas,  111  X.  Y.  S.  979. 
733-24     In    re   Farmers'   S.   Co.,    170 
Fed.   502;   Campbell   r.  Davis,   94   Misu. 
164,  47  S.  546;  First  Xat.  Bk.  r.  Keller, 
127  App.  Div.  43".  m  X.  Y.  S.  7-J<>. 
In   foreclosure    proceedings    parol    evi- 
dence   is    ]u-oper    to     show    mortgagee 
agreed   as  part  consideration  to  pay  a 
prior    mortgage.      Barton    v.    Assn.,    29 
Kv.  L.  R.  330.  93  S.  W.  9. 
734-27     Clowers  r.  Snowden,  21  Okla. 
476.    96    P.    .596. 

734-29  Brnuillard  r.  Stimpson,  201 
:\lass.  236.  87  X.  E.  493. 
After  mortgage  extinguished  parol  evi- 
dence is  inadmissible  to  show  it  wa.s 
sccuritv  for  a  new  and  independent 
del)t.  Havhurst  v.  Morin,  104  Me.  169, 
71    A.  707! 

734-30  Failure  of  mortgagor's  gran- 
tee to  deny  he  assumed  ]\Tyment 
of  mortgage  as  a  consideration  for  his 
deed,  an  admission,  notwithstanding 
stipulation  deed  was  silent  concerning 
it;  it  was  inferred  fact  shown  by  some 
other  writing.  Kennev  r.  Streeter,  88 
Ark.  .]06.  114  S.  W.  923. 
734-31  See  Hall  r.  Thomas,  111  N. 
Y.  S.  979. 

735-32  Denial  of  genuineness  of 
note,  not  overcome  by  recital  in  mort- 
cage  of  execution  of  note  of  like  date 
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and  tenor.     In  re  Pirie,  133  App.  Div. 

431,  117  N.  Y.  S.  753. 

735-33     Sanchez  v.  Yeve,  4  P.  E.  Fed. 

329;    Anderson    i:   Co.    (Tex.   Civ.),   120 

S.  W.  918;  Openshaw  v.  Eickmeyer,  45 

Tex.  Civ.  508,  102  S.  W.  467. 

735-34     Briggs  f.  Steele,  91  Ark.  458, 

121  S.  W.  754,     See  Shreve  v.  Harvey, 
74  N.  J.  Eq.  336,  70  A.  671. 
736-35     Dose    v.    Bank,    58    Or.    529, 
115  P.  286. 

736-40  First  Nat.  Bk.  v.  Davis,  146 
111.  App.  462.  'See  Huntington  v.  Knee- 
land,  187  N.  Y.  563,  80  N.  E.  1111. 
739-45  There  being  no  averment  of 
fraud,  accident  or  mistake.  Kight  v. 
Eobinson,  10  Ga.  App.  548,  73  S.  E. 
863. 

739-51  Burden  is  on  party  who  as- 
serts mortgage  payable  to  person  desig- 
nated as  "trustee,"  made  for  his  bene- 
fit.    Andrews   v.   Kennon,   145   la.   474, 

122  N.  W.  840. 

739-52  McCabe  v.  Eeed,  88  Neb.  457, 
129  N.  W.  1019. 

740-54  Subsequent  assignee  must 
show  assignment  was  in  good  faith  and 
for  value.  Froelich  f.  Swafford  (S. 
D.),  144  N.  W.  925. 
740-57  Harris  v.  Barrett,  75  N.  J. 
Eq.   386,   73  A.  956. 

740-58  Subscribing  witness  need  not 
be  called  if  transfer  of  mortgage  but 
collaterallv  involved.  Prescott  v. 
Fletcher,  133  Ga.  404,  65  S.  E.  877. 
747-87  Ferguson  t:  Boyd,  169  Ind. 
537,  81   N.  E.  71. 

748-91  Agreement  as  to  interest 
proved  by  parol  if  it  explains  mort- 
gage. Eareekson  v.  Eogers,  112  Md. 
160,  75  A.  513. 

749-98  Eelinquishment  of  mortgag- 
or's interest  in  favor  of  mortgagee 
presumed  only  when  latter  in  posses- 
sion. Sowles"y.  Minot,  82  Vt.  344,  73 
A.  1025. 

Mortgagee  must  show  enlargement  of 
rights  he  claims.  Sowles  v.  Minot, 
supra. 

755-17     Welsh    f.    Briggs,    204    Mass. 
540,   90   N.   E.    1146;    Mutual,    etc.   Ins. 
Co.  f.  Hotel  Co.,  82  Misc.   632,  144  N. 
Y.  S.  476;   Fulshear  v.  Deadman   (Tex. 
Civ.),  154  S.  W.  616. 
756-18     Brownell   v.   Oviatt,    215   Pa. 
514,    64    A.    670;    O'Hara   v.    Corr,    210 
Pa.  841,  59  A.  1099. 
Conclusive  by  statute. — Mutual,  etc.  Go. 
r.  Hotel  Co.,  82  Misc.  632,  144  N.  Y.  S 
476. 
757-20     Lapse  of  fifteen  years  with- 


out payment  or  other  recognition  and 
without  enforcement  of  security,  de- 
feats mortgagee's  rights.  Sowles  v. 
Minot,  82  Vt.  344,  73  A.  1025. 
757-23  Sowles  v.  Minot,  supra,  no 
presumption  payment  made  at  maturity 
of   note. 

758-29  Chancellor  v.  Seiberlich,  75 
N.  J.  Eq.  501,  72  A.  948. 
759-33  Eelationship  of  parties  may 
overcome  presumption.  See  Chancellor 
V.  Seiberlich,  supra;  Ayres  v.  Ayres,  69 
N.  J.  Eq.  343,  60  A.  422,  69  N.  J.  Eq. 
842,  66  A.  1133. 

760-34     See  Chancellor   v.  Seiberlich, 
75  N.  J.  Eq.  501,  72  A.  948. 
761-40     Bower  v.  Bower,  78  N.  J.  L. 
387,  74  A.  522. 

762-42  Ward  v.  Ward,  144  Fed.  308; 
Bower  r.  Bower,  7i8'  N.  J.  L.  387,  74  A. 
522  (gives  rise  to  inference  only). 
763-44  Morrison  v.  Eoehl,  215  Mo. 
545,  114  S.  W.  981;  Gowdy  v.  Gowdy, 
83  S.  C.  349,  65  S.  E.  385. 
763-51  Execution  of  obligation  by 
creditor  to  debtor,  after  maturity  of 
previous  debt,  raises  presumption  lat- 
ter was  satisfied.  But  rule  does  not 
apply  if  it  appears  mortgage  sale  made 
at  recjuest  of  mortgagor  and  he  there- 
after acknowledged  mortgagee's  title. 
Gowdy  V.  Gowdy,  83  S.  C.  349,  65  S.  E. 
385. 

764-52  Fitzgerald  v.  Flanagan,  155 
la.  217,  135  N.  W.  738;  Gowdy  v.  Gowdy, 
83  S.  C.  349,  65  S.  E.  385;  Mead  V. 
Mead,  28  8.  D.  131,  132  N.  W.  701. 
See  Bruce  v.  Wanzer,  18  S.  D.  155,  99 
N.   W.   1102. 

Evidence  suflicient. — Harris  v.  Hanson, 
119  Minn.  20,  137  N.  W.  166. 
765-55  Davis  v.  Anderson,  163  Ala. 
385,  50  S.  1002;  Burton  r.  Phillips,  161 
Ala.  664,  49  S.  848  (circumstantial  evi- 
dence). 

Presumption  of  pasmient  arising  from 
lapse  of  time  confirmed  by  testimony 
of  guardian  of  mortgagee  and  of  his 
administrator  concerning  their  ignor- 
ance of  existence  of  mortgage.  Welsh 
r.  Brings,  204  Mass.  540,  90  N.  E.  1146. 
765-57  Greist  v.  Gowdy,  81  Conn. 
351,  71    A.  555. 

765-58  Declarations  by  decedent, 
one  of  tlie  debtors,  competent  to  prove 
non-pavment.  Burton  v.  Phillips,  161 
Ala.  664,  49  S.  848. 
766-62  U.  S.  V.  Callotes,  2  Phil.  Isl. 
16. 

766-67  Montague  V.  Priester,  82  S. 
C.  492,  64  S.  E.  393. 
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767-68  Receipt  written  by  mort- 
gagor and  signed  by  mortgagee  taken 
most  strongly  against  former  in  ascer- 
taining whether  money  to  be  api'lied  on 
principal  or  interest.  Benson  r.  Rein- 
shagen,  75  N.  J.  Eq.  338,  72  A.  954. 
767-69  Payment  of  sum  bid  at  sale, 
presumed  from  recital  in  deed.  Gowdy 
f.  Gowdy,  83  S.  C.  349,  65  S.  E.  385. 
767-71  See  vol.  11,  p.  161,  n.  8,  and 
supplement  thereto. 

767-72  See  vol.  11,  p.  160,  n.  1,  and 
supi)lement  thereto. 

767-73  Entry  of  release  on  record  by 
mortgagee,  mortgagee  presumed  to  act 
with  authority.  Newman  v.  Assn.,  14 
Ariz.  3.54,  128  P.  53. 
768-75  Smith  r.  Fuller,  152  N.  C.  7, 
67  S.  E.  48. 

768-76  See  Eakle  f.  Hagan,  101  Md. 
22,  60  A.  615. 

769-77  Latton  v.  McCartv,  142  ^Vis. 
190,  125  N.  W.  430. 
770-83  Presumed  mortgagee's  in- 
tention is  to  keep  mortgage  alive  if  it 
is  for  his  interest  to  do  so.  Feigner  f. 
Slingluff,  109  Md.  474,  71  A.  97<^. 
771-85  HilM.  L.  Co.  v.  Neal,  89  Ark. 
385,  117  S.  \V.  247. 

772-88  Thomas  v.  Livingston,  155 
Ala.  546,  46  S.  851. 

772-89  Parol  evidence  competent  to 
show  service  of  demand  for  satisfac- 
tion. Burton  v.  Phillips,  161  Ala.  664, 
49   S.   848. 

773-93     See    Dawson    v.    Orange,    78 
Conn.    96,    fil    A.    101. 
Only  one  witness  required  to  show  en- 
try.    Largey   v.  Taylor,  75   N.   11.   211, 
72  A.  375. 

Conclusive  evidence  of  mortgagor's 
entry  and  possession,  not  an\inlo(l  by 
proof  of  presence  of  his  personal  chat- 
tels on  premises  and  existence  of  locks 
which  remained  unforced  by  mortgagee 
at  time  of  his  entry  and  for  a  few 
davs  thereafter.  Largey  r.  Taylor,  75 
n/h.  211,  72  A.  375. 
774-98  Recitals  in  afT davit  of  sale 
as  to  default  existing,  evidentiary  only 
and  do  not  work  estoppel.  Brouillard 
f.  Stimpson,  201  Mass.  236,  87  N.  E. 
493. 

776-13  ITarton  v.  Little,  176  Ala. 
267,   .-,7   S.   851. 

777-15     But    see   Windes    r.    Russell, 
150  Ala.  625,  43  S.  7SS. 
777-16     See  Iligbee   r.  Daeley.  15  N. 
D.  3^9,  109  N.  W.  31^. 
778-17     McCartv    r.    Hamburger,    112 
Md.  40,  75  A.  964. 


780-21  Clark  r.  Johnson,  1.55  Ala. 
648,  47  S.  82,  of  fact  of  foreclosure 
and  its  validity. 

780-22  Bryan  v.  Straus,  157  Mich. 
49,  1:^1  N.  W.  301. 

782-31     See   Smith    v.    Kirkland,    89 
Miss.    047,  42  S.   2S5, 
782-36     Jobert  v.  Wagner,  147  Mich. 
409,    110    N.    W.    942.      See    Hewitt    v. 
Price,   204  Mo.  31,  102  S.   W.   647. 
783-37     Seed  v.  Brown    (Ala.),  60  S. 
98;  Talbert  v.  Talbcrt,  97  S.  C.  136,  81 
S.  E.  64.     See  Franklin  v.  Jamieson,  15 
X.  D.  613,  109  X.  W.  56. 
Burden    of   proof   is    on    defendant    to 
jirove  an  agreement  to  extend  time  of 
note.     Lovelace  i:   Dwver,  65   Or.   113, 
131    P.    102S. 

Evidence  held,  insufficient. — Lauterjung 
V.   Trustee  Co.,  156  111.  App.  621. 
783-38     Beebe  v.  Bahr,  84  Neb.  191, 
120   X.  W.   1021. 

783-39  See  West.,  etc.  Co.  v.  HalU- 
well  (X.  J.),  90  A.  276. 
786-50  Plaintiff  must  show  he  did 
not  know  of  deed  executed  before  hii 
mortgage,  but  recorded  thereafter.  Bell 
r.  Pleasant,  145  Cal.  410,  78  P.  957, 
104  Am.  St.  601;  Hibernia  S.  &  L.  See. 
V.  Farnham,  153  Cal.  578,  96  P.  9. 
788-58  See  Ronginskv  r.  Freuden- 
tiial.  134  App.  Div.  422,'  119  N.  Y.  S. 
409. 

788-59  Hungerford  r.  Snow.  129 
App.  Div.  816,  114  N.  Y.  S.  127;  "Mc- 
Cormick  v.  Levy,  37  Utah  134,  106  P. 
660. 

789-63  Admissions  in  answer  may 
dispense  with  production  of  mortgage 
and  evidence  plaintiff  possessed  it. 
Continuance  of  admitted  condition, 
presumed.  Pettus  r.  Gault,  81  Conn. 
415.  71  A.  509. 

792-77  International  Kaolin  Co.  r. 
A'ause.  62  Fla.  505.  57  S.  360. 
794-83  Campbell  v.  Hughes.  155  Ala. 
•"ilM,  +7  S.  4.5.  as  against  one  claiming 
to  be  surety,  fact  not  being  shown  by 
note. 

796-95  Sum  for  which  property  sold, 
l^rima  facie  shown  by  report  of  com- 
missioner. Hibernian  S.  &  L.  Soc.  c. 
Boyd.  155  Cal.  193.  100  P.  239. 
796-96  Existence  of  right  must  be 
established  by  clear  and  satisfactor.v 
evidence  where  it  rests  upon  claim 
deed  intended  to  be  mortgage.  Elliott 
r.  Bo7.orth,  52  Or.  ?.01.  07  P.  632. 
Mortgagee  asserting  right  to  redeem 
by  virtue  of  cor.tr.nct  must  make  it 
clearly  appear  contract  was  fair.    Gas- 
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sert  V.  Strong,  38  Mont.  18,  98  P.  497. 
796-97  Coates  v.  Marsden,  142  Wia. 
106,  124  N.  W.  1057. 
796-99  Clear  and  convincing  evi- 
dence required  to  show  redemption  fore- 
gone because  of  inequitable  conduct  of 
mortgagee.  Kenmore,  etc.  Co.  v.  Riley, 
20  N.  D.  182,  126  N.  W.  241. 
Mortgagee  who  relies  upon  transfer  of 
land  as  barring  right  of  redemption  bj 
payment  must  clearly  show  conveyance 
was  voluntary,  the  consideration  ade- 
quate and  untainted  by  fraud,  and 
mortgagor  not  driven  into  hard  bar- 
gain. Young  V.  Miner,  141  Wis.  ''501, 
124  N.  W.  660. 

797-1  Ogden  v.  fitevens,  241  111.  5o6, 
89  N.  E.  741. 

797-3  Existence  of  unrecorded  sher- 
iff's deed,  evidence  of  sale  of  land  and 
right  of  grantee  to  redeem.  Kent  B. 
&  L.  Assn.  V.  Middleton,  112  Md.  10, 
75  A.   9'67 

797-4  Lynch  v.  Ryan,  132  Wis.  271, 
111  N.  W.  707,  137  Wis.  13,  118  N.  W. 
174,  basis  on  which  mortgagee  should 
be  reimbursed  is  reasonable  cost  of  im 
provements,  which  is  prima  facie  shown 
by  proof  they  are  such  as  judicious 
owner  would  make  on  his  property. 
797-5  Burden  on  transferee  of  equity 
of  redemption  for  inadequate  consid- 
eration and  on  understanding  it  was 
being  taken  for  mortgagor's  benefit, 
to  show  facts  relied  upon  in  an  ac- 
counting to  absolve  him  from  liability. 
Johnston  v.  McKenna,  76  N.  J.  Eq.  217, 
74  A.  284. 

797-6  West  v.  McDonald  (Ky.),  113 
S.  W.  872;  Davis  v.  Blackiston,  108 
Md.  640.  71  A.  89;  Bartlett  Est.  Co. 
f.  Co.,  56  Wash.  437,  105  P.  848. 
798-11  Appraisement  presumed  reg- 
ularly made.  Arnold  v.  Watson,  91  Ark. 
828,  121  S.  W.  354, 
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Irregularities  in  adoption  of  ordinance, 
838-98;  Extension  of  houndaries,  838-1; 
Damages  from  change  of  grade — value 
of  other  abutting  property,  840-5;  Pre- 
sump  Hon  as  to  settlement  for  grade 
changes,  844-19;  Damages  from  change 
of  grade — burden  of  showing  failure  to 
comply  with  law,  844-19;  Bes  gestae  in 
action  to  recover  for  mob  violence,  844- 
19. 

802-2  Presumption  of  incorporation, 
conclusive    on    collateral    attack.      Eat 


parte  Koen,  58  Tex.  Cr.  279,  125  S. 
W.   401. 

802-3     McCormick  v.  Jester,  53   Tex. 
Civ.  306,  115  S.  W.  278. 
Charter  or  certificate  of  incorporation 
best  evidence.     Dick  v.  S.,  107  Md.  11, 
68  A.   286,  576. 

803-4  Salem  v.  Young,  142  Mo.  App. 
160,  125  S.  W.  857;  Board  v.  Berry,  62 
W.  Va.  433,  59  S.  E.  169. 
804-5  Rule  applies  where  territory 
annexed.  Ogle  v.  Belleville,  238  111. 
ZS9,  87  N.  E.  353. 

Annexation  proceedings  cannot  be  col- 
laterally attacked.     Ogle   v.  Belleville, 

143  111.  App.  514;  Gardner  V.  Benn,  81 
Kan.  442,  105  P.  435;  Meffert  U  Brown, 
133  Ky.  aOl,  116  S.  W.  779. 
Passing  of  county  judge  on  petition 
and  ordering  election,  not  conclusive 
of  extent  of  municipal  boundaries. 
Spurlin  v.  S.,  51  Tex.  Civ.  266,  115  S. 
W.  128. 

804-7  Lavelle  v.  Town,  49  Colo.  290, 
112  P.  774. 

804-8  Pickett  v.  Bd.  of  Comrs.,  24 
Ida.  200,  133  P.  112.  But  see  Dick  v. 
S.,  107  Md.  11,  68  A.  286,  576;  though 
charter  best  evidence  general  reputa* 
tion  admissible. 

806-12  Presumed  contract  of  city 
for  its  benefit  not  for  advantage  of  in- 
habitants individually.  Ancrum  r.  Co., 
82  S.  C.  284,  64  S.  E.  151. 
806-13  Right  to  be  supplied  with 
water  must  be  established  by  showing 
compliance  with  regulations.  Sturgeon 
r.  Paris  (Tex.  Civ.),  122  S.  W.  967. 
806-14  Manson  v.  College  Park,  131 
Ga.  429,  62  S.  E.  278;  Cicero  v.  Grisko, 

144  111.  App.  564;  Holly  v.  New  York, 
128  App.  Div.  499,  112  N.  Y.  S.  797; 
Pitkin's  Admr.  r.  City,  85  Vt.  467,  82 
A.  671 ;  Bekkedahl  v.  Westby,  140  Wis. 
230,  122  N.  W.  727. 

Record  showing  in  detail  what  was 
done  controls  officers'  report  stating 
conclusions.  Northrop  v.  Waterbury, 
81  Conn.  305,  70  A.  1024. 
807-15  See  White  v.  Mitchell,  11  Cal. 
App.  202,  104  P.  333. 
807-16  Quackenbush  v.  City,  186 
Fed.  991,  lO'S  C.  C.  A.  661;  Van  Ars- 
dale  V.  Dist.,  23  Okla.  894,  101  P.  1121. 
808-18  City  of  St.  Louis  v.  Ameln, 
2.35  Mo.  669,  139  S.  W.  429;  City  of 
St.  Louis  V.  Ringold,  235  Mo.  472,  139 
S.  W.  186;  Citv  of  St.  Louis  v.  Johnson, 
235  Mo.  478,  139  S.  W.  188;  Citv  of  St. 
Louis  P.  Young,  235  Mo.  44,  138  S.  W. 
5,  235  Mo.  63,  138  S.  W.  11;  Canton  v. 
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Madden,  120  Mo.  App.  404,  96  S.  W. 
699;  Sachs  v.  Lyons,  53  Misc.  640,  103 
N.  Y.  S.  149;  International,  etc.  K.  Co. 
V.  Hall,  35  Tex.  Civ.  545,  81  S.  W.  82. 
Contra  as  to  municipal  courts.  Bver  t*. 
Harris,  77  X.  J.  L.  304,  72  A.  136.' 
808-19  City  of  El  Dorado  v.  Faulk- 
ner, 1U7  Ark.  455,  155  S.  W.  516;  Can- 
ton V.  Madden,  120  Mo.  App.  404^  96  S. 
W.  699;  Schnaier  v.  Grigsby,  132  App. 
Div.  S54,  117  N.  Y.  S.  455;  Tucker  f. 
O'Brien,  117  N.  Y.  S.  1010. 
Introduction  of  ordinance  book  and 
reading  of  ordinances  therefrom  with- 
out objection  was  prima  facie  proof 
that  such  ordinances  were  in  force. 
Plummer  v.  R.  Co.  (Ind.  App.),  104  N. 
E.  601. 

Ordinance  of  excise  board  not  noticed 
by  municipal  court.  Byer  i:.  HarHs, 
77  X.  J.  L.  304,  72  A.  136. 
808-20  Briggs  v.  P.  Co.  (Ala.),  66 
S.  95;  City  of  Malvern  r.  Cooper,  108 
Ark.  24.  156  S.  W.  845;  Dreyfus  r. 
Boone,  88  Ark.  353,  114  S.  W.  718;  Ex 
parte  San  Chung,  11  Cal.  App.  511,  105 
P.  609;  Hardee  v.  Brown,  56  Fla.  377, 
47  S.  834;  Haugan  v.  City,  259  HI.  249, 
102  N.  E.  185;  Chicago  v.  Co.,  258  HI. 
409,  101  N.  E.  588;  P.  f.  R.  Co.,  232 
HI.  292,  83  N.  E.  839;  Gage  v.  Wil- 
mette,  230  HI.  428,  82  N.  E.  656;  Pitts- 
burgh, etc.  R.  Co.  r.  Hartford,  170  Ind. 
674,  85  N.  E.  362  (only  such  extrane- 
ous matters  as  judicially  noticed  re- 
garded); Schmidt  r.  Indianapolis,  168 
Ind.  631,  80  N.  E.  632;  S.  v.  City  of  At- 
chison (Kan.),  140  P.  873;  Cumberland, 
etc.  Co.  r.  Calhoun,  1-51  Ky.  241,  151 
S.  W.  659;  Bldg.,  etc.  of  Detroit  v. 
Kunin  (Mich.).  148  N.  W.  207;  Cox  f. 
Mignerv,  126  Mo.  App.  669,  105  vS.  W. 
675;  Ci'tv  of  St.  Louis  v.  Kollman,  235 
Mo.  687,"  139  S.  W.  443;  Fifth  Ave.  C. 
Co.  r.  New  York,  194  X.  Y.  19,  S6  N. 
E.  824;  Citv  of  Brcnham  r.  Holle  & 
Seelhorst  (Tex.  Civ.),  153  S.  W.  345; 
American  Fork  City  r.  Charlicr  (Utah), 
134  P.  739;  Cream  Citv  B.  P.  Co.  v. 
Milwaukee  (Wis.),  147  N.  W.  25. 
See  Citv  of'  Benton  r.  Blake,  263  111. 
358,  104  N.  E.  1040;  Miners'  Bk.  f. 
Clark.  252  Mo.  20,  158  S.  W.  597. 
No  presumption  of  validity  where  ordi- 
nance could  be  enacted  only  by  city  of 
jirescribed  class  and  only  evidence  is 
court's  knowledge  not  of  that  class. 
Tones  r.  Hines,  157  Ala.  621,  47  S.  739. 
«09-21  Briggs  r.  P.  Co.  (Ala.),  66  S. 
0';  Williams  r.  Talladega,  164  Ala.  633, 
51    S.   330;   Helena   v.   Miller,  S8  Ark. 


263,  114  S.  W.  237;  P.  r.  R.  Co.,  232  111. 
292,  83  N.  E.  839;  Gage  v.  Wilraette, 
230  111.  428,  82  N.  E.  656;  City  of 
Springfield  v.  Tel.  Co.,  164  111.  App.  276; 
Conrad  f.  R.  Co.,  145  111.  App.  564;  Rin- 
gelstein  v.  Chicago,  128  III.  App.  4 S3; 
Grand  Trunk  W.  R.  Co.  f.  South  Bend, 
174  Ind.  203,  91  N.  E.  809;  Cumberland 
T.  &  T.  Co.  V.  City  of  Calhoun,  151  Kv. 
241,  151  S.  W.  659;  Etchison  v.  Freder- 
ick  City  (Md.),  91  A.  161;  Shaw  f. 
Stoeltzing  (Mo.  App.),  167  S.  W.  1158; 
Hislop  V.  Joplin,  250  Mo.  5SS,  157  S. 
W.  625;  S.  V.  Clififord,  228  Mo.  194,  128 
S.  W.  755;  McCook  W.  Co.  r.  McCook, 
85  Neb.  677,  124  N.  W.  100  (water 
rates) ;  North  Jersey  R.  Co.  v.  Citv,  75 
N.  J.  L.  349,  67  A.  1072;  City  of  "Buf- 
falo f.  Goodman,  77  Misc.  355,  136  N. 
Y.  S.  568. 

See  City  of  Brenham  v.  Holle  &  Seel- 
horst (Tex.  Civ.),  153  S.  W.  345. 
809-22  Knoxvill  r.  Co.,  212  U.  S.  1; 
Grumbaeh  r.  Lelande,  154  Cal.  679.  98 
P.  1059;  Ex  parte  Junqua,  10  Cal.  App. 
602,  103  P.  159;  Ex  parte  Thomas, 
10  Cal.  App.  375,  102  P.  19;  Ex  parte 
McCov,  10  Cal.  App.  116,  101  P.  419; 
Atlantic  P.  Tel.  Co.  r.  City,  136  Ga. 
G57,  71  S.  E.  1115;  City  of  Chicago 
V.  Walden,  etc.  Co.,  258  111.  409,  101 
N.  E.  588;  Village  of  Riverton  r.  Horn, 
176  III.  App..  433;  Citv  of  Springfield  v. 
Tel.  Co.,  164  111.  App.  276;  Chicago  c. 
Marsh,  238  HI.  254,  87  N.  E.  319;  Chi- 
cago 1-.  R.  Co.,  146  111.  App.  403;  Ma- 
rengo r.  Eichler,  245  111.  47,  91  N.  E. 
75S;  Ringelstein  r.  Chicago,  128  111.  App. 
483;  Gage  r.  Wilmetto,  230  111.  428,  82 
N.  E.  656;  Cedar  Rapids  G.  Co.  v. 
Cedar  Rapids,  144  la.  426,  120  N.  W. 
966;  Cumberland,  etc.  Co.  r.  Calhoun, 
151  Kv.  241,  151  S.  W.  6;39;  Shaw  r. 
Stoeltzing  (Mo.  App.),  167  S.  W.  1158; 
Hislop  V.  .Joslin,  250  Mo.  5SS,  157  S. 
W.  625;  Salem  v.  Young,  142  Mo.  App. 
160,  125  S.  W.  857;  North  .Tersev  R. 
Co.  f.  City,  75  N.  .1.  L.  349.  67  A.  1072; 
Neumann'f.  Mayor,  etc..  S2  N.  .T.  L.  275, 
S2  A.  511;  Citv  of  Buffalo  r.  Goodman, 
77  Misc.  355,  "136  N.  Y.  S.  56S;  Bor- 
ough r.  Co.,  239  Pa.  210,  86  A.  717; 
Unreasonable. — Stamps  f.  Burk,  83 
.Ark.  351.  104  S.  W.  153. 
810-24  Hardee  v.  Brown,  56  Fla. 
377,  47  S.  834;  Corp.  of  Hammond  r. 
B.idde.in.  134  La.  871.*  64  S.  803. 
810-25  Afonett  Elec,  etc.  Co.  t?. 
Citv.  ISn  Fed.  360:  P.  f.  R.  Co..  233 
HI.  292,  83  N.  E.  839;  Fellows  r.  Dor- 
isey,  171  Mo.  App.  289,  157  S.  W.  995; 
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Cox  V.  Mignery,  126  Mo.  App.  669,  105 
S.  W.  675;  Dillon  v.  Beacom  (Or.),  134 
P.  778.  See  Granite,  etc.  Co.  v.  Imp. 
Co.,  168  Mo.  App.  498,  151  S.  W.  487. 
Becord  book  is  prima  facie  evidence 
that  ordinance  was  duly  enacted  and 
published.  City  of  Moberly  v.  Deskin 
(Mo.),  155  S.  W.  842. 
812-29  Eome  v.  Co.,  113  App.  Div. 
547,  100  N.  Y.  S.  357. 
813-31  Bryant  v.  Pittsfield,  199 
Mass.  530,  85'  N.  E.  739  (appr.  McCor- 
mick  V.  Bay  City,  23  Mich.  457,  stated 
on  corresponding  page  and  note  in  orig- 
inal work);  Cox  v.  Mignery,  126  Mo. 
App.  669,  105  S.  W.  675;  Harrold  v. 
City  of  Huntington  (W.  Va.),  82  S.  E. 
476. 

814-35     See  City  of  Corinth  v.  Sharp 
(Miss.),  65  S.  888. 

815-37  Published  ordinances,  pre- 
sumed duly  executed.  Hancock  v.  Mc- 
Carthy, 145  la.  51,  123  N.  W.  766. 
815-39  Book  of  ordinances  presump- 
tive evidence  of  the  validity  of  ordi- 
nance in  question,  so  far  as  publication 
concerned.  Pittsburgh,  etc.  R.  Co.  v. 
Eogers,  45  Ind.  App.  230,  87  N.  E.  28. 
817-42  Burden  on  party  relying 
on  ordinance  to  be  effective  on  condi- 
tion to  show  performance.  Sutor  v.  R. 
Co.  (Tex.  Civ.),  125  S.  W.  943. 
817-43  Winn  v.  R.  Co.,  239  111.  132, 
87  N.  E.  954;  Grafton  v.  E.  Co.,  16 
N.  D.  313,  113  N.  W.  598.  See  Borough 
V.  Co.,  239  Pa.  210,  86  A.  717. 
The  passage  of  an  ordinance  may  be 
proved  by  common  law  methods.  In 
re  Alexander  (Neb.),  144  N.  W.  907. 
818-45  City  of  Malvern  v.  Cooper, 
108  Ark.  24,  156  S.  W.  845;  Stone  v. 
Tallulah  Falls,  131  Ga.  452,  62  S.  E. 
592  (if  book  produced  pursuant  to  no- 
tice and  offered  party  against  whom 
introduced  may  offer  it  to  prove  any 
other  relevant  ordinance) ;  Plante  v. 
111.  Cent.  R.  Co.,  148  111.  App.  609; 
Plummer  v.  R.  Co.  (Ind.  App.),  104  N. 
E.  601;  Van  Valkenberg  v.  Rutherford, 
92  Neb.  803,  139  N.  W.  652;  Grafton 
V.  R.  Co.,  16  N.  D.  313,  113  N.  W. 
598;  St.  Louis  S.  R.  Co.  f.  Garber,  51 
Tex.  Civ.  70,  111  S.  W.  227  (though 
enacted  clause  omitted,  if  not  shown 
omitted  from  original) ;  Looney  v.  C, 
115  Va.  921,  78  S.  E.  625.  Contra  if 
book  does  not  purport  to  be  published 
by  authoritv.  Winn  v.  R.  Co.,  239  111. 
132,  87  N.  E.  954. 
Proof  of  publication  essential. — Atchi- 


son, etc.  E.  Co.  V.  Baker,  79  Kan.  183, 
98  P.  804. 

818-46  Van  Valkenberg  v.  Ruther- 
ford, 92  Neb.  803,  139  N.  W.  652. 
819-47  Alderman  v.  New  Haven,  81 
Conn.  137,  70  A.  626;  Cleburne  v.  Co. 
(Tex.  Civ.),  127  S.  W.  1072. 
S20-48  Competent  between  individ- 
uals. Norris  v.  McFadden,  159  Mich. 
424,  124  N.  W.  54. 

821-51     Account    containing    an    ac- 
knowledgment     of      indebtedness      by 
chairman  of   finance  committee  compe- 
tent as  original  proof  or  in  corrobora- 
tion   of    other    testimony    showing    in- 
debtedness.     Walker    v.    Rome,    6    Ga. 
App.  59,  64  S.  E.  310. 
821-53     Donovan     v.     Donovan,     236 
111.   636,  86  N.  E.  575. 
823-59     City   of  Decatur  v.  Barteau, 
260  111.   612,   103   N.   E.   601. 
823-60     IlHnois,  etc.  R.   Co.   r.   Kief, 
111    111.    App.    354;    Town    of   Slidell   v. 
Lew,  128  La.  809,  55  S.  413. 
824-65     Southern  R.  Co.  v.  Weather- 
low,  153  Ala.  171,  44  S.  1019;  Chicago, 
etc.   R.   Co.    V.   Wilson,   225   111.   50,   80 
N.  E.  56,  128  111.  App.  88;  Earlville  v. 
Radley,   141  111.   App.  359;   Ft.  Worth, 
etc.  R.  Co.  V.  Hawes,  48  Tex.  Civ.  487, 

107  S.  W.  556;  Spokane  v.  Griflath,  49 
Wash.  293,  95  P.  84.  But  see  Inter- 
national, etc.  R.  Co.  V.  Hall,  35  Tex. 
Civ.  545,  81  S.  W.  82  (such  book  inad- 
missible unless  proved  authorized). 
824-66  Southern  R.  Co.  v.  Weather- 
low,  153  Ala.  171,  44  S.  1019;  Heno  v. 
Fayetteville,  90  Ark.  292,  119  S.  W. 
287;  Illinois,  etc.  R.  Co.  V.  Warriner, 
132  111.  App.  301,  229  111.  91,  82  N.  E. 
246;  Winn  V.  R.  Co.,  143  111.  App.  71 
(to  overcome  case  made  by  pamphlet 
must  be  shown  that  ordinance  not 
adopted  when  pamphlet  printed) ;  St. 
Louis,   etc.    Co.   v.   Garber    (Tex.    Civ.), 

108  S.  W.  742,  See  Brighton  v.  Miles, 
151  Ala.  479,  44  S.  394;  Illinois,  etc.  R. 
Co.  r.  Minnihan,  129  111.  App.  433 
(pamphlet  must  purport  to  have  been 
published  by  authority). 

825-67  See,  under  Texas  statute, 
Texarkana,  et«.  R.  Co.  v.  Frugia,  43 
Tox.  Civ.  48,  95  S.  W.  563;  City  v. 
Stewart,  40  Tex.  Civ.  499,  90  S.  W.  49. 
826-71  City  of  Decatur  v.  Barteau, 
260  111.  612,  103  N.  E.  601. 
827-72  City  of  Malvern  v.  Cooper, 
108  Ark.  24,  156  S.  W^845. 
828-74  Payson  v.  Milan,  144  111. 
App.  204.  See  Mendel  v.  Dist.,  121  Wis. 
80,  98  N.  W.  932. 
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829-75  Birmingham  v.  Chestnutt,  161 
Ala.  253,  49  S.  813  (letter  of  clerk  no 
evidenee  of  action  on  claim);  Viernow 
V.  Oarthaf?e,  139  Mo.  App.  276,  123  S. 
W.  67;  Cleburne  v.  Co.  (Tex.  Civ.),  127 
S.  W.  1072.  See  Mendel  v.  Dist.,  121 
Wis.  80,  98  N.  W.  932.  Comp.  Mitch- 
iner  v.  Co.,  70  S.  C.  522,  50  S.  E.  190. 
where  existence  of  quarantine  in  ques- 
tion, it  may  he  shown  without  introduc- 
ing authorizing  ordinance. 
830-78  Bell  r.  Town,  3  Ala.  App 
652,  57  S.   138. 

831-81  Pelham  v.  Co.,  131  Ga.  32.5, 
62  S.  E.  186;  Kidson  v.  Bangor,  99 
Me.  139,  58  A.  900;  C.  v.  King,  17  Pa. 
Dist.  785  (quorum  present  at  certain 
time,  presumed  to  continue) ;  Parrent 
V.  Co.  (R.  I.),  72  A.  865. 
832-82  Swan  r.  Indianola,  142  la. 
731,  121  N.  W.  347. 

Informal  conversation  of  council  mem- 
bers proved  to  show  claim  presented; 
but  otherwise  as  to  attitude  of  mem- 
bers concerning  allowance.  Haney  v. 
Pinckney,  155  Mich.  656,  119  N.  W. 
1099. 

833-85  Riverside  Tp.  v.  Stewart,  211 
Fed.  873  (C.  C.  A.). 
833-86  Riverside  Tp.  v.  Stewart,  211 
Fed.  S73  (C.  C.  A.);  Walker  v.  Rome, 
6  Ga.  App.  59,  64  S.  E.  310. 
835-93  Cook  v.  Manasquan,  80  N.  J 
L.  206,  76  A.  310,  eminent  domain  pro- 
ceeding. 

837-97  Ex  parte  Young,  134  Cal. 
317,  07  P.  822;  Cox  r.  Mignery,  126 
Mo.  App.  669,  105  S.  W.  675. 
838-98  Where  journal  contains  ir- 
regularities with  respect  to  mode,  man- 
ner and  tin\e  of  adoption  of  ordinances, 
parol  evidenee  admissible  to  aiil  same. 
Chicago,  etc.  R.  Co.  r.  Wilson.  128  111. 
App.  SS,  223  111.  50,  80  N.  E.  56. 
838-99  Ambov  v.  R.  Co..  236  111. 
236.  S6  N.  E.  238;  Pottsville  r.  Co.,  39 
Pa.  Super.  1. 

838-1  Ex  parte  Junqua,  ]0  Cal.  App. 
602,  103  P.  159;  Radley  f.  Knepfly 
(Tex.  Civ.),  124  S.  W.  447. 
Extension  of  boundaries. — Contro 
verted  allegation  as  to  number  of  re- 
monstrants against  annexation  must  be 
established  by  party  alleging  suflici- 
ency.  In  absence  of  such  proof  evi 
dence  as  to  consequence  of  non-annexa- 
tion inadmissible.  Remonstrance  ad- 
missible onlv  to  show  nnmcs  of  signers. 
Louisville  V.  Brown  (Ky.),  119  S.  W. 
1196. 


Scope  of  evidence  to  show  unreason- 
ableness of  cfjuntv  license  ordinance. 
See  Ex  parte  McCov,  10  Cal.  App.  116, 
101  P.  419. 

839-4     McKee     r.     Peters,     142     Mo. 

App.  286,  126  S.  W.  2.55. 
Incomplete  ordinance,  in  form  of  con- 
tract, inadmissible — as  one  providing 
for  watchman  duties  to  be  prescribed 
therebv,  but  were  not.  Wills  f.  R. 
Co.,  133  Mo.  App.  625,  113  S.  W.  713. 
840-5  Eutaw  v.  Botnick,  150  Ala. 
429.  43  S.  739,  evidence  of  value  im- 
mediately after.  But  see  Richardson 
f.  Sioux  Citv,  136  la.  436,  113  N.  W. 
928. 

Damages  from  change  of  grade,  value 
of  other  abutting  property  before  and 
since  change  shown.  Americus  r.  Tower, 
3  Ga.  App.  1.59,  59  S.  E.  434. 
841-8     Mavor,  etc.  r.  Phillips.  13  Ga. 
A[>p.  321,  79  S.  E.  36. 
841-9     Richardson      r.      Sioux      City, 
136  Ta.  436,  113  N.  W.  928;  Landrv  r. 
Lake    Charles.   125   La.   210,   51    S.    120 
(except  as  to  trees). 
Cost  of  filling. — Mavor.   etc.    r.   Daley, 
2  Ga.   App.   355,  58  S.  E.  .540. 
Cost   of  walL — Eutaw   r.   Botnick,    150 
Ala.  429.  43  S.  439;  Richardson  r.  Sioux 
City.  136  la.  436,  113  N.  W.  928. 
842-10  Comp.  Landrv  f.  Lake  Charles, 
125  La.  210,  51  S.  120. 
843-13     See    Eutaw    v.   Botnick,    150 
Ala.  429,  43  S.  439. 

843-14     Americus    r.    Tower,    3    Ga. 
App.   159,  59  S.   E.  434. 
844-15     Americus    r.    Tower,    supra; 
Richardson   r.   Sioux  City,  136  la.  436, 
113  N.  W.  928. 

844-17     Spokane     r.     Thompson,     69 
Wash.    650.   126   P.   47. 
844-18     Spokane  r.  Thompson,  supra. 
844-19     Gross  Coal  Co.  r.  Milwaukee, 
148   Wis.  72,  134  X.  W.   139. 
Where  city  negligently   failed  to  pro- 
vide a  drainage  system   in    r.using   its 
grade,    any    evidence    tending    to    show 
that    the  "adjacent    property    was    dam- 
ageil  by  the  overflow  of  water  dammed 
up   by    the    raise    in    grade   is    rolcv.qnt 
and    material.     Mavor.    etc.    r.    Phillip.s, 
13   G.T.   A]'p.  321.  70  S.   E.  36. 
Damages  from  change  of  grade. — Bur 
den   of  showing  failure  to  romj)ly  with 
law    upon     plaintiff.      Bernstein    r.    Mt. 
Vernon.    109    App.    Div.   899,   96    X.   Y. 
S.  458. 
Res   G^state   in   action   to  recover  for 
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mob  violence. — Dispatch  from  mayor 
to  governor  requesting  troops  inadmis- 
sible. Pittsburgh,  etc.  R.  Co.  v.  Chi- 
cago, 144  111.  App.  293. 


NEGLIGENCE 

Weight  of  plaintiff's  testimony,  8.54-7; 
Burden  of  proving  contributory  negli- 
gence when  shown  hy  plaintiff's  .plead- 
ings, 858-13;  Violation  of  ordinance, 
870-47;  Pleading  and  res  ipsa  loquitur, 
892-93. 

851-1  Thompson  v.  Co.,  40  Can.  Sup. 
396;  Weatherly  v.  R.  Co.,  166  Ala.  575, 
51  S.  959;  Tobler  v.  Mfg.  Co.,  166  Ala. 
482,  52  S.  86;  Wood  v.  E.  Co.,  5  Penne. 
(Del.)  3i69,  64  A.  246;  Latham  v.  R.  Co., 
179  111.  App.  324;  Riordan  v.  R.  Co., 
178  111.  App.  323;  Hickey  v.  Min.  Co., 
149  111.  App.  453;  Hamilton  v.  Coal 
Co.,  149  111.  App.  10;  Cleveland,  etc. 
Co.  V.  Henson  (Ind.  App.),  102  N.  E. 
399;  Nichols  v.  T.  Co.,  43  Ind.  App. 
64,  86  N.  E.  878;  Brown  v.  Co.,  43  Ind. 
App.  560,  88  N.  E.  SO;  Pittsburg,  etc. 
R.  Co.  V.  Simons  (Ind.  App.),  76  N".  E. 
883;  Comes  v.  Dabney  (Kan.),  10-2  P. 
488;  St.  Louis,  etc.  R.  Co.  v.  Justice,  80 
Kan.  10,  101  P.  469;  Wood  r.  Tel.  Co., 
151  Ky.  77,  151  S.  W.  29;  Thomas  v. 
Dist.  Co.,  151  Ky.  29,  151  S.  W.  47; 
Louisville  &  N.  R.  Co.  v.  Long  (Kv.), 
117  S.  W.  359;  Cincinnati,  etc.  R.  Co. 
V.  Zachary,  32  Ky.  L.  R.  678,  106  S.  W. 
842;  Harris  V.  Co.,  Ill  Md.  209,  73  A. 
805;  La  Pray  v.  Co.,  117  Minn.  152,  134 
N.  W.  313;  Haake  r.  Davis,  166  Mo. 
App.  249,  148  S.  W.  450;  Battles  v.  R. 
Co.  (Mo.  App.),  161  S.  W.  614;  O'Con- 
nell  V.  R.  Co.,  149  Mo.  App.  501,  131 
S.  W.  117;  Smith  r.  Pullman  Co.,  138 
Mo.  App.  238,  119  S.  W.  1072;  Mc- 
Clanahan  v.  R.  Co.,  147  Mo.  App.  386, 
126  S.  W.  535;  Reino  r.  Co.,  38  Mont. 
291,  99  P.  853;  Gage  ?;.  R.  R.  (N.  H.), 
90  A.  855;  Caher  v.  R.  Co.,  75  N.  H. 
125,  71  A.  225;  Coolev  r.  Box  Co.,  75 
N.  H.  529,  77  A.  936;  Crum  v.  Wright, 
82  Misc.  419,  143  N.  Y.  S.  lOSO;  Mos- 
carello  v.  Haines,  130  App.  Div.  135, 
114  N.  Y.  S.  519;  McDonnell  V.  Co.,  131 
App.  Div.  301,  115  N.  Y.  S.  865;  Alex- 
ander V.  Statesville,  165  N.  C.  527,  81 
S.  E.  763;  Hauser  r.  Co.,  150  N.  C.  5.57, 
64  S.  E.  503;  Kearns  f.  R.  Co.,  139  N. 
C.  470,  52  S.  E.  131;  Byrd  v.  Co.,  139 
N.  C.  273.  51  S.  E.  851;  Brewster  v. 
City,  142  N.  C.  9,  54  S.  E.  784;  St. 
Louis,  etc.  R.  Co.  v.  Criner  (Okla.),  137 


P.  705;  Atchison,  etc.  R.  Co.  v.  R.  Co 
(Okla.),  135  P.  353;  Chicago,  etc.  Co.  v 
Duran,  38  Okla.  719,  134  P.  876;  St. 
Louis  &  S.  F.  R.  Co.  v.  Davis,  37  Okla. 
340,  132  P.  337;  Ahern  v.  Melvin,  21 
Pa.  Super.  462;  Baker  v.  Thompson,  228 
Pa.  543,  77  A.  818;  International,  etc. 
Co.  V.  Matthews  (Tex.  Civ.),  158  6.  W. 
1048;  Texas  &  P.  R.  Co.  v.  Bailey  (Tex. 
Civ.),  150  S.  W.  962;  Chicago,  etc.  R. 
Co.  A-.  Latham.  ,53  Tex.  Civ.  210,  115 
S.  W.  890;  Producers'  O.  Co.  r.  Barnes 
(Tex.  Civ.),  120  S.  W.  1023;  Missouri, 
etc.  R.  Co.  v.  Greenwood,  40  Tex.  Civ. 
252,  89  S.  W.  810;  Ruesch  r.  S.  Co.,  153 
Wis.  664,  140  N.  W.  1085. 

See  Scott  i\  D.  C,  27  App.  Cas.  (D.  C.) 
413;  and  vol.  10,  p.  468,  n.  3,  and  sup- 
plement thereto. 

851-2  Larsen  ?'.  Magna-Silica  Co., 
14  Cal.  App.  70,  111  P.  119;  Wistrora 
r.  Redlick,  6  Cal.  App.  671,  92  P.  1048; 
Wood  V.  R.  Co.,  5  Penne.  (Del.)  369, 
64  A.  246;  Scott  v.  D.  C,  27  App.  Cas. 
(D.  C.)  413;  Demereski  r.  Min.  Co.,  149 
111.  App.  513;  Evansville,  etc.  Co.  v. 
Montgomery,  50  Ind.  App.  528,  98  N.  E. 
731;  Pittsburg,  etc.  R.  Co.  v.  Simons 
(Ind.  App.),  76  N.  E.  883;  Isnard  v. 
Zinc  Co.,  83  Kan.  261,  111  P.  185,  af. 
81  Kan.  765,  106  P.  1003;  Reino  V. 
Co.,  38  Mont.  291,  99  P.  853;  Caher  i?. 
R.  Co.,  75  N.  H.  125,  71  A.  225;  Pro- 
ducers' O.  Co.  V.  Barnes  (Tex.  Civ.), 
120  S.  W.  1023;  Missouri,  etc.  R.  Co.  v. 
Greenwood,  40  Tex.  Civ.  252,  89  S.  W. 
810;  Missouri,  etc.  R.  Co.  v.  Romans, 
103  Tex.  4,  121  S.  W.  1104;  Ft.  Worth, 
etc.  R.  Co.  v.  Anderson  (Tex.  Civ,), 
118  S.  W.  1113. 

Evidence  insufficient. — Koke's  Admr. 
V.  Steel  Co.,  149  Ky.  627,  '149  S.  W. 
968. 

851-3     Norfolk  &  W.  R.  Co.  v.  Reed, 

167  Fed.  16,  92  C.  C.  A.  478;  Chicago, 
etc.  R.  Co.  r.Wilfong,  173  Ind.  308,  90 
N.  E.  307;  Lake  Shore,  etc.  Co.  v.  John- 
son, 172  Ind.  548,  88  N.  E.  849;  Nich- 
ols v.  T.  Co.,  43  Ind.  App.  64,  86  N.  E. 
878;  Pilgrim  v.  Co.,  82  Kan.  114,  107 
P.  554;  Robinson  V.  Co.,  204  Mass.  191, 
90  N.  E.  413;  Wickham  v.  R.,  160  Mich. 
277,  125  N.  W.  22;  Clark  v.  Sharpe,  76 
N.  H.  446,  83  A.  1090;  Frahm  v.  Co., 
131  App.  Div.  747,  116  N.  Y.  S.  90; 
Gentzkow  v.  R.  Co.,  54  Or.  114,  102  P. 
614;  Missouri,  etc.  R.  Co.  v.  Romans,  103 
Tex.  4,  121  S.  W.  1104;  Wickert  r.  Co., 
142  Wis.  375,  125  N.  W.  943;  Ryan  v. 
G.   Co.,  138  Wis.   466,  120  N.  W.   264; 
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Gay  f.  R.  &  L.   Co.,  138  Wis.  348,  120 
N.  W.  283. 

Entry  in  book  kept  for  purpose,  notice 
to  defendant  of  need  of  repairs.     Blair 
V.  R.  Co.,  243  111.  224,  90  N.  E.  691. 
852-4     Swift  V.  O'Brien,  127  111.  App. 
26;    Main   Jellico   M.    C.   Co.   v.   Parker 
(Ky.),  124  S.  W.  871. 
852-5     Waters-P.    0.    Co.    v.    Deselms, 
212  U.  S.  159;   Norfolk  &  W.  R.  Co.  i'. 
Hauser,  211  Fed.  567  (C.  C.  A.);  Hart- 
ford, etc.  Ins.  Co.  v.  Brew.  Co.,  201  Fed. 
617,  120  C.   C.  A.   45;   Smith  r.  R.  Co., 
20O  Fed.  553,  119   C.  C.  A.   33;   Dubois 
V.  Paper  Co.,  196  Fed.  37,  116  C.  C.  A. 
52;    Missouri,    etc.    R.    Co.   v.   Foreman, 
174  Fed.  377,  98  C.  C.  A.  281;  Chicago, 
etc.  R.  Co.  V.  Davis,  172  Fed.  861,  97  C. 
C.  A.  281;  Firment  v.  M.  Co.,  162  Fed. 
758;    American    S.    &    T.    Plate    Co.    v. 
Urbanski,  162  Fed.  91,  89  C.  C.  A.  91; 
Northern    Com.    Co.    v.    Lindblom,    162 
Fed.    250,    89    C.    C.    A.    230;    Beardsley 
f.    Co.,    176   Fed.    619;    Leonard    v.    Co., 
148   Fed.    827,   78   C.  C.   A.   517;    Cedar 
C.  S.  Co.  V.  Steadham  (Ala.),  65  S.  984; 
Travis    v.    R.    Co.     (Ala.),    62    S.    851; 
Weatherly  v.   R.   Co.,   166  Ala.   575,   51 
S.   959;    Central   F.   Co.   r.   Bailev,    162 
Ala.    623,    50   S.    346    (if    two    or    more 
acts     of     negligence     alleged     plaintitf 
must  show  injury  caused  bv  all);   Ala- 
bama G.  S.  Co.  V.  Yount,  165  Ala.  537, 
51    S.    737;    Southern   R.    Co.    f.   Carter, 
164  Ala.   103,   51   S.   147;    Suell  v.  Der- 
ricott,   161   Ala.   259,  49   S.   895;   Louis- 
ville &  N.  R.  Co.  r.  Fitzgerald,  161  Ala. 
397,  49  S.  860;  Alabama,  etc.  R.  Co.  v. 
Brock,  161  Ala.  351,  49  S.  453;  Chamber- 
lain V.  R.  Co.,  159  Ala.  171,  48  S.  703; 
Robinson  r.  Cowan,  158  Ala.  603,  47  S. 
1018    (spread  of  fire);   St.  Louis,  I.  M. 
&  S.  E.  Co.  V.  De  Lambert  (Ark.),  166 
S.  W.  544;  Arlington  II.  Co.  v.  Tanner 
(Ark.),  164   S.   W.    286;   St.  Louis,   etc. 
R.   Co.  V.  Brogan,  105  Ark.  533,  151   S. 
W.  699;  Denton  v.  P.  Co.,  105  Ark.  161, 
150  S.  W.  572;  Bvrd  I'.  Pine  Bluff  Corp., 
102  Ark.  631,  145  S.  W.  562;   Arkansas 
&  L.   R.   Co.  f.   Sain,  90  Ark.   278,   119 
S.    W.    6.59;    St.    Louis,    etc.    R.    Co.    v. 
Coins,    90    Ark.    387,    119    S.    W.    277; 
Arkansas  S.  C.  Co.  r.  Pippins,  92  Ark. 
138,    122    S.    W.    113;    Arkansas    C.    O. 
Co.    r.    Carr,    89    Ark.    50,    115    S.    W. 
925;    Chicago   M.    &    L.    Co.    r.    Cooper, 
90  Ark.  326,  119  S.  W.  672;   Waters-P. 
0.  Co.  r.  Knisel,  79  Ark.  60S,  96  S.  W. 
342;   Thonijison  v.  R.  Co.,  165  Cal.  748, 
134  P.  709;  Sullivan  r.  Co.,  13  Cal.  App. 
35,   108   P.   895;    Atchison,   etc.   Co.  v. 


Gumaer,  22  Colo.  App.  495,  125  P.  589; 
Pryor   v.   Murnane,  82   Conn.   48,   72  A. 
571;  Katzenstein  v.  Hartford,  80  Conn. 
663,  70  A.  23;  Fay  i.  R.  Co.,  81  Conn. 
330,    71    A.    364;    Conaway     r.     Dukes 
(Del.),    90    A.    413;    Brown     v.     Mavor 
(Del.),  90  A.  44;  Neely  v.  R.  Co.  (Del.), 
89  A.  211;  Keith  Co.  f.  Co.   (Del.),  87 
A.    715;   Grier   r.  Samuel    (Del.),   86   A. 
209:    Dickerson    v.   Brittingham    (Del.), 
86    A.    106;    Bowen    v.    Steamboat    Co. 
(Del.    Sui)er.),    84   A.    1022;    Culbert    v. 
Tr.   Co.    (Del.),  82  A.   1081;   Girardo  v. 
Tr.  Co.   (Del.),  90  A.  476;  Spahn  i.  R. 
Co.   (Del),  83  A.  27;  Riccio  r.  R.  Co. 
(Del.),  82  A.   604;  Shockley  v.   McCul- 
lough,   2  Boyce   (Del.)   504,  82   A.   144; 
Tobias    v.    R.    Co.    (Del.),    80    A.    358; 
Coyle   r.   R.   Co.,   7   Penne.    (Del.)    454, 
SO   A.    638;    Freeman    r.   Wilmington    & 
Philadelphia  (Del.),  80  A.  1001;  Valento 
I.  Co.,  6  Penne.   (Del.)   556,  73  A.  395; 
MacFeat  v.  R.  Co.,  o  Penne.  (Del.)  52, 
62   A.    898    (death   by  being   struck   by 
train  while  awaiting  transportation  at 
a    station);    Graboski    r.    Co.,    6   Penne. 
(Del.)   145,  64  A.  74;  Garrett  v.  R.  Co., 
6  Penne.  (Del.)  29,  64  A.  254;  Robinson 
V.  Huber,  6  Penne.  (Del.)  21,  63  A.  873; 
Hannigan    v.    Wright,    5    Penne.    (Del.) 
537.  63  A.  234;  Little  r.  Co.,  6  Penne. 
(Del.)    374,    67    A.    169;    Thompson    v. 
Warren,    38    App.    Cas.    (D.     C.)     311; 
Schneider  r.  Co.,  31  App.  Cas.   (D.  C.) 
420;    Girtman    Bros.   v.    Eaton,    64    Fla. 
69,  59  S.   397;   L.  &  N.   R.   Co.   r.   An- 
drews, 10  Ga.  App.  349,  73  S.  E.  549; 
Mayor,  etc.  r.  Morris,  10  Ga.  App.  298, 
73    S.    E.    539    (as    to    construction    of 
sewei  in  newlv  acquired  territorv) ;  Tal- 
madge    t\    R.  *  Co.,    125    Ga.    400.    54    S. 
E.    128;    Central   R.    Co.   r.   Henderson, 
6  Ga.  App.  4.59,  65  S.  E.  297;   Riordan 
V.   R.    Co.,   178   111.   App.   323;    McCabe 
r.  Swift,  143  111.  App.  404;  Chicago,  etc. 
Co.   i".  Mitchell    (Ind.),  105   N.   E.   396; 
Citv    of   Evansville    r.    Behme,    49    Ind. 
App.  448,  97  N.  E.  565;  Brown  r.  S.  & 
W.  Co.,  43  Ind.  App.  560,  88  N.  E.  80; 
Pittsburgh,    etc.    R.    Co.    r.    Rogers,    45 
Ind.  App.  230,  87  N.  E.  28;   Emrich  & 
Co.  V.  Byrnes,  44  Ind.  App.  341,  87  N. 
E.   1042;"   i:vansville,   etc.   Co.    r.   Loge, 
42  Ind.  App.  461,  85  N.  E.  979;  Fletcher 
1.    Kellv,    37    Ind.   App.    254,    76   N.    E. 
813;   Diamond,  etc.  C.  Co.  r.  Cuthbert- 
6on.  166  Ind.  290,  76  N.  E.  1060;  Indian- 
apolis F.   Co.   r.  Bradley,  45  Ind.   App. 
530,  89  N.  E.  505;  Dreier  r.  McDermott 
(la.),  141  N.  W.  315;  §iemonsma   r.  R. 
Co.,  137  la.  607,  115  N.  W.  230;  Pilgrim 
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V.  Co.,  82  Kan.  114,  107  P.  554;  Stone 
V.  News  Co.,  153  Ky.  240,  154  S.  W 
1092;    Creager  v.   R.   Co.,   134   Ky.   543, 

121  S.  W,  458;  Rural  Home  T.  Co.  v. 
Arnold  (Ky.  L.  R.),  119  S.  W.  811; 
Louisville  &  N.  R.  Co.  v.  Long  (Ky.), 
117  S.  W.  359;  Steele  v.  L.  &  I.  Co. 
(Kv.),  114  S.  W.  311;  Bevis  v.  T.  Co.. 
132  Ky.  385,  113  S.  W.  811;  Louisville 
&  N.  R.  Co.  V.  Greenwell  (Ky.),  125  S. 
W.  1054;  Brown  V.  S.  Co.,  134  La.  1046, 
64  S.  903;  Cofield  v.  Co.,  123  La.  944, 
49  S.  650;  Harris  v.  Co.,  115  La.  973, 
40  S.  374;  Merchants'  F.  Co.  v.  S.,  108 
Md.  564,  70  A.  413;  Smith  v.  R.  Co., 
Ill  Md.  274,  73  A.  8J8;  Rasmussen  v. 
Whipple,  211  Mass.  546,  98  N.  E.  592; 
Ahern  v.  R.  Co.,  210  Mass.  506,  97  N.  E. 
72;  Berdos  f.  Mills,  209  Mass.  489,  95 
N.  E.  876;  McGanu  v.  R.  Co.,  199  Mass. 
446,  %^  N.  E.  570;  Carroll  v.  R.  Co.,  200 
Mass.  527,  86  N.  E.  793;  Shadduek  v. 
R.  Co.  (Mich.),  146  N.  W.  238;  Tolmie 
V.  T.  Co.  (Mich.),  144  N.  W.  855;  Allen 
V.  Bainbridge,  145  Mich.  366,  108  N.  W. 
732  (damages  from  fire  set  on  adjoining 
premises) ;  Powers  v.  R.  Co.,  143  Mich. 
379,  106  N.  W.  1117;  Galloway  v.  R., 
168  Mich.  343,  134  N.  W.  10;  Uggen 
V.  Bazille,  123  Minn.  97,  143  N.  W.  112; 
Gloekner    v.    Mfg.    Co.,    109    Minn.    30, 

122  N  W.  465  (practicability  of  guard- 
ing machinery) ;  Larson  v.  Swift  &  Co., 
116  Minn.  509,  134  N.  W.  122;  Bruck- 
man  v.  R.  Co.,  110  Minn.  308,  125  N. 
W.  263;  Bowman  v.  Co.,  226  Mo.  53, 
125  S.  W.  1120;  Winter  v.  Van  Blareom 
(Mo.),  167  S.  W.  498;  Kane  v.  R.  Co., 
251  Mo.  13,  157  S.  W.  644;  Burns  v. 
United  Rys.  Co.,  176  Mo.  App.  330,  158 
S.  W.  394;  Giles  v.  R.  Co.,  169  Mo.  App. 
24,  154  S.  W.  852;  Perry  v.  Sedalia, 
168  Mo.  App.  235,  153  S.  W.  536;  Rog- 
ers t\  Pack.  Co.,  167  Mo.  App.  49,  150 
S.  W.  556;  Collins  v.  Tootle,  166  Mo. 
App.  551,  149  S.  W.  1040;  McGrath  v. 
Co.,  197  Mo.  97,  94  S.  W.  872;  Lovell  v. 
E.  Co.,  121  Mo.  App.  466,  97  S.  W.  193; 
•Caudle  r.  Kirkbride,  117  Mo.  App.  412, 
93  S.  W.  868;  Luecke  v.  Graham,  123 
Mo.  App.  212,  100  S.  W.  505;  Howard 
V.  Searritt  Estate  Co.,  161  Mo.  App. 
552,  144  S.  W.  185;  Funsten,  etc.  Co. 
V.  R.  Co.,  163  Mo.  App.  426,  143  S.  W. 
839;  Fink  v.  R.  Co.,  161  Mo.  App.  314, 
143  S.  W.  568;  Michael  v.  R.  Co.,  161 
Mo.  App.  53,  143  S.  W.  67;  Decker 
V.  R.  Co.,  149  Mo.  App.  534,  131  S.  W. 
118;  Evans  f.  R.  Co.,  222  Mo.  435,  121 
S.  W.  36;  Anderson  t\  C.  &  M.  Co.,  138 
Mo.  App.  76,  119   S.  W.  986;   Titus  v. 


Min.  Co.,  47  Mont.  '583,  133  P.  677; 
Winnieott  v.  Orman,  39  Mont.  339,  102 
P.  570;  Monson  v.  C.  Co.,  39  Mont.  50, 
101  P.  243;  Reino  v.  L.  D.  Co.,  38  Mont. 
291,  99  P.  853;  O'Brien  v.  Co.,  40  Mont. 
212,  105  P.  724;  Bowers  v.  R.  Co.,  91 
Neb.  229,  135  N.  W.  1017;  Suiter  v.  R. 
Co.,  84  Neb.  256,  121  N.  W.  113;  Lincoln 
T.  Co.  V.  Shepherd,  74  Neb.  369,  104  N. 
W.  8-82,  107  N.  W.  764;  Gage  v.  R.  R. 
(N.  H.),  90  A.  855;  Piper  v\  R.,  75 
N.  H.  435,  75  A.  1041;  Wright  v.  R.  Co., 

74  N.  H.  128,  65  A.  687;  Hughes  v.  R. 
Co.  (N.  J.),  80  A.  769;  Kennedy  v.  Co., 
76  N.  J.  L.  618,  72  A.  382;  Reagan  v. 
R.  Co.,  15  N.  M.  270,  106  P.  376;  Sinay 
V.  Co.,  140  N.  Y.  S.  1074;  Wetsell  v. 
Reilly,  159  App.  Div.  688,  145  N.  Y.  S. 
167;  Rosenstein  v.  McCutcheon,  155 
App.  Div.  278,  140  N.  Y.  S.  315;  Flieg 
V.  Levy,  133  N.  Y.  S.  249;  Lucas  i).  P. 
Co.,  131  App.  Div.  368,  115  N.  Y.  S. 
814;  Burke  v.  P.  Co.,  128^  App.  Div.  680, 
112  N.  Y.  S.  893;  Continental  Ins.  Co. 
f.  Co.,  193  N.  Y.  186,  85  N.  E.  1006; 
Cunningham  v.  Dady,  191  N.  Y.  152,  83 
N.  E.  689;  Lane  v.  Co.,  125  App.  Div. 
808,  110  N.  Y.  S.  91;  Morhard  v.  R. 
Co.,  Ill  App.  Div.  353,  98  N.  Y.  S. 
124;  Henderson  r.  R.  Co.,  159  N.  C.  581, 

75  S.  E.  1092;  Hauser  v.  Co.,  150  N.  C 
557,  64  S.  E.  503;  Merrill  v.  R.  Co.,  151 
N.  C.  743,  66  S.  E.  570;  Kumke  v.  Co. 
(Pa.),  90  A.  538;  Kurts  v.  Tr.  Co.  (Pa.), 
90  A.  525;  Glancy  v.  Borough,  243  Pa. 
216,  89  A.  972;  Montgomery  v.  Rowe, 
239  Pa.  321,  86  A.  923;  Kahn  v.  L.  Co.j 
238  Pa.  70,  85  A.  1117;  Johns  v.  R.  Co., 
226  Pa.  319,  75  A.  408;  Harrier  v.  Dale, 
224  Pa.  643,  73  A.  945;  Phillips  v.  Co., 
8  Pa.  Super.  210;  Jones  v.  R.  Co.,  9  Pa. 
Super.  65;  Allen  v.  Warwick,  9  Pa. 
Super.  507;  Camancho  v.  Rubert,  4  P. 
R.  Fed.  43;  Requena  de  Molina  v.  Co., 
4  P.  R.  Fed.  356;  Campbell  v.  R.  Co.. 
90  S.  C.  312,  73  S.  E.  488;  Walton  v. 
Burchel,  121  Tenn.  715,  121  S.  W.  391; 
Lone  Star  B.  Co.  v.  Solcher  (Tex.  Civ.), 
126  S.  W.  26;  Beaty  r.  R.  Co.  (Tex. 
Civ.),  91  S.  W.  365;  Houston,  etc.  Co. 
r.  Foster  (Tex.  Civ.),  142  S.  W.  846; 
Trinity,  etc.  R.  Co.  v.  Gregory  (Tex. 
Civ.), "142. S.  W.  656;  Rosenbauin  Grain 
Co.  V.  Mitchell  (Tex.  Civ.),  142  S.  W. 
121;  Galveston  H.  &  S.  A.  R.  Co.  v. 
Pingenot  (Tex.  Civ.),  142  S.  W.  93; 
Missouri,  etc.  R.  Co.  V.  Jones,  103  Tex. 
187,  125  S,  W.  309;  Producers'  O.  Co. 
■v.  Barnes  (Tex.  Civ.),  120  S.  W.  1023; 
Houston,  etc.  R.  Co.  v.  Davenport,  102 
Tex.  369,  117  S.  W.  790;  Houston,  etc. 
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A  servant  to  make  a  case  apainst  his 
Tiiaster  "imist  jirt^sent  to  the  jury  a 
state  of  facts  that  will  show  that  at 
the  time  of  the.  injury  an  ordinarily 
prudent  man  in  the  place  of  his  master 
would  have  ajiprehended  that  the  uso 
of  the  tools  or  appliances  furnished 
would,  by  reason  of  their  condition, 
probably  result  in  injury  to  the  serv- 
ants." Lowe  r.  R.  Co.,  16.5  Mo.  App. 
.523,  148  S.  W.  956. 

In  an  action  for  injury  to  a  passenper 
to  cast  tlie  burden  ui)nn  the  carrier, 
it  must  first  be  shown  that  the  injury 
complained  of  resulted  from  something 
improper  or  unsafe  in  the  conduct  of 
the  business  or  in  the  appliances  of 
transportation.  Smith  r.  Ribblett,  233 
Pa.  300,  S2  A.  24.5. 

Where  the  pleader  has  averred  several 
specific  acts  of  neplipence  in  his  peti- 
tion and  pointed  out  the  jiarticulars  in 
which  the  oblipation  to  exercise  ordi- 
nary care  for  the  safety  of  plaintiff's 
husband  was  breached,  the  presum|»tion 
of  neplipence  involved  in  the  phrase 
"res  ipsa  loquitur"  is  not  available  as 
prima  facie  evidence  of  fault  on  the 
part  of  defendants;  and  it,  therefore, 
devolved  upon  plaintiff  to  show,  by  tho 
facts  and  circumstances  in  evidence,  at 
least  one  of  the  breaches  of  duty  speci- 
fied in  the  petition.  Capehardt  r. 
Murta,  165  Mo.  App.  55,  145  S.  W.  R27. 
A  statute  imposinp  upon  a  railroad  com- 
pany the  duty  of  maintaininp  fences 
does  not  chanpe  the  rule.  Cross  v. 
-R.  Co..  123  X.  Y.  S.  908. 
Modified  by  statute  in  sonic  cases.  See 
Park  r.  Buxton.  10  Oa.  App.  356.  73  S. 
E.  557;  Now  Entrland  Pox  Co.  r.  R 
Co.,.  210  Mass.  465,  07  \.  E.  140. 
"In  personal  injury  cases  the  burden 
is  always  on  the  plaintiff  to  prove  that 
the  injury  was  the  direct  result  of  tho 
neplipence  alleped.  The  principles  an<1 
rules  of  the  'humanitarian  doctrine' 
have  not  afl'ected  this  rule."  Veatch 
r.  R.  Co..  145  Mo.  App.  232,  129  S.  W. 
404. 

Gross  negligence. — "Where  a  jilaintiff 
charpes  pross  neplipence  and  the  injury 
is  one  that  mipht,  under  the  circum- 
stances, lie  the  result  of  mere  inad- 
vertence, it  is  necessary,  to  sust-ain  the 
charpe,  to  have  some  evidence  to  take 
tho  injury  out  of  the  field  of  ordinary 
neplipence.  Tlie  burden  is  upon  tho 
plfiintiff  to  show  pross  neplipence;  and 
Rumberg  v.  Cutler,  86  Conn.  8,  I  such  burden  is  not  met  by  showing  facts 
107.  '  and   circumstances  amounting  at  most 


R.  Co.  V.  Johnson  (Tex.  Civ.),  118  S. 
W.  1150;  Houston,  etc.  R.  Co.  v.  Pol- 
lock (Tex.  Civ.).  115  S.  W.  843;  Pfeiflfer 
f.  Aue,  53  Tex.  Civ.  98,  115  S.  W.  300; 
Lone  Star  B.  Co.  v.  "Willie,  52  Tex.  Civ. 
550,  114  S.  W.  186;  Cook  r.  Co.,  34  Utah 
190,  37  P.  28;  Smith  r.  R.  Co.,  33  Utah 
129,  93  P.  185;  Steele's  Admr.  v.  C.  & 
C.  Co.,  115  Va.  38.5,  79  S.  E.  346;  Nor- 
folk &  W.  R.  Co.  r.  Rhodes,  109  Va. 
176,  63  S.  E.  445;  So.  R.  Co.  v.  Lewis, 
113  Va.  117,  73  S.  E.  469;  Baupher  r. 
Harman,  110  Va.  316,  66  S.  E.  S6;  Hale 
V.  P.  Co.,  56  Wash.  236,  105  P.  480; 
Bush  r.  Mill  Co.,  54  Wash.  212,  103  P. 
45;  Wilkie  V.  Co.,  55  Wash.  324,  104  P. 
616;  Findlev  v.  R.  Co.  (W.  Va.),  78  S. 
E.  396;  Chandler  v.  Foundry  Co..  69  W. 
Va.  391,  71  S.  E.  387;  Schumjudier  v. 
Co.,  142  Wis.  631,  126  X.  W.  46;  Mc- 
Kenzie  v.  Chilliwack  Co.,  82  L.  J.  P.  C. 
22;  L.  R.  (1912)  App.  Cas.  888;  107  L. 
T.  570;  29  T.  L.  R.  40. 
See  International,  etc.  Co.  f.  Matthews 
(Tex.  Civ.),  1.58  S.  W.  1048;  Ellis  r. 
Banvard,  106  L.  T.  51;  28  T.  L.  R. 
122,  56  S.  J.  139;  vol.  2,  p.  792,  n. 
55;  vol.  2,  p.  908,  n.  44;  vol.  10,  p. 
467,  n.  2;  vol.  12,  p.  126,  n.  60,  and  sup- 
plement thereto;  infra,  "Railroads," 
467-1  et  seq.  Plaintiff  must  show  it 
was  practicable  for  defendant  to  com- 
ply with  statute  requiring  safe-puard- 
ing  of  machinery.  Laj^orte  C.  Co.  v. 
Sullender,  165  Ind.  290,  303,  75  N.  E. 
277;  Henschell  r.  R.  Co.,  78  Kan.  411, 
96  P.  857.  (In  the  latter  case  statute 
used  words  "when  practicable,"  in  for- 
mer, such  words  not  used.) 
The  fact  that  accurate  evidence  of  the 
manner  and  cause  of  the  accident  is 
not  available  does  not  chanpe  the  bur- 
den. Hayden  r.  .Toline.  122  N.  Y.  S. 
629,  injury  from  defective  pavement. 
That  damage  was  caused  by  plaintiff's 
neplipence  set  up  in  answer  as  matter 
of  defense  in  reducing  the  amount  of 
the  sjiecial  damage  wiii(h  the  ]daintiff 
claimed  to  recover  for  the  defendant's 
breach  of  his  covenant  to  rejiair  must 
be  established  by  defendant.  "It  is 
not  a  case,  as  the  defendant  claims,  of 
contributory  neplipence.  Tf  the  defend- 
ant broke  his  covenant,  he  was  liablo 
for  at  least  nominal  damages.  Tf  the 
plaintiff  neplipently  placed  his  poods 
where  he  knew  they  must  be  damaped 
by  water  from  the  leaky  window  and 
roof,  he  could  not  recover  for  that  dam- 
age.' 
84  A 
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to  only  ordinary  negligence. ' '  Willard 
V.  R.  Co.,  150  Wis.  234,  136  N.  W.  646. 
Sufficient  evidence. — O'Connor  v.  R.  Co., 
197  Fed.  224;  Maguire-Penniman  Co.  v. 
Lombard,  195  Fed.  477,  115  C.  C.  A. 
387;  Dardanelle,  etc.  Co.  v.  Croom,  95 
Ark.  280,  129  S.  W.  284;  Louisville  & 
N.  R.  Co.  V.  Tharpe,  11  Ga.  App.  465, 
75  S.  E.  677;  Sheppard  v.  Johnson,  11 
Ga.  App.  280,  75  S.  E.  348;  U.  S.  Brd. 
&  Paper  Co.  r.  Landers  (Ind.),  92  N.  E. 
203;  Ray  r.  R.  Co.,  82  Kan.  704,  109  P. 
172;  Cloud  V.  R.  Co.,  82  Kan.  851,  109  P. 
400;  Garafalo  f.  R.  Co.,  206  Mass.  539, 
92  N.  E.  723;  Cornell  v.  R.  Co.,  112 
Minn.  341,  128  N.  W.  22;  Millman  v. 
Co.,  119  Minn.  124,  137  N.  W.  300; 
Brown  v.  R.  Co.,  166  Mo.  App.  255,  148 
S.  W.  457;  Thompson  v.  R.  Co.,  243  Mo. 
336,  148  S.  W.  484;  StefPens  v.  Fisher, 
161  Mo.  App.  386,  143  S.  W.  1101;  King 
v.  Co.,  -76  N.  H.  442,  83  A.  806;  Rey- 
nolds V.  Mfg.  Co.,  122  N.  Y.  S.  797; 
Messersmith  v.  City,  122  N.  Y.  S.  918; 
Zwirn  v.  Joline,  122  N.  Y.  S.  233; 
Knaisch  v.  Joline,  123  N.  Y.  S.  412; 
Hipp  V.  Co.,  152  N.  C.  745,  68'  S.  E. 
215;  Lewis  v.  Building  Co.,  87  S.  G 
210,  69  S.  E.  212;  Gilliland  v.  R.  Co., 
86  S.  C.  137,  68  S.  E.  186;  Pullman  Co. 
V.  Schober  (Tex.  Civ.),  149  S.  W.  236; 
Cromeenes  v.  R.  Co.,  37  Utah  475,  109 
P.  10. 

Evidence  insufficient. — Tobler  v.  Mfg. 
Co.,  166  Ala.  482,  52  S.  86;  Di  Nardi 
V.  Co.  (Del.),  84  A.  124;  Girtman  Bros. 
t\  Eaton,  64  Fla.  69,  59  S.  397;  Patter- 
son V.  R.  Co.,  127  La.  44,  53  S.  406; 
Sexton  V.  R.  Co.,  245  Mo.  254,  149  S.  W. 
21;  Miller  v.  Walsh,  145  Mo.  App.  131, 
129  S.  W.  458;  Wood  v.  R.  Co.,  137 
App.  Div.  63,  122  N.  Y.  S.  159;  War- 
wick V.  Ginning  Co.,  153  N.  C.  262,  69 
S.  E.  129;  Brookshire  V.  Electric  Co., 
152  N.  C.  669,  68  S.  E.  215;  Armstrong 
D.  Lumb.  Co.,  86  S.  C.  116,  68  S.  E.  245; 
Delaneey  v.  R.  Co.  (Tex.  Civ.),  149  S. 
W.  259. 

854-6  Illinois  C.  R.  Co.  v.  Nelson,  173 
Fed.  915,  97  C.  C.  A.  331;  St.  Louis, 
etc.  R.  Co.  V.  Summers,  173  Fed.  358, 
97  C.  C.  A.  328  (burden  must  be  met 
independently  of  original  act  of  negli- 
gence) ;  Arkansas  &  L.  R.  Co.  v.  Sain, 
90  Ark,  278,  119  S.  W.  659;  Chesapeake 
&  O.  R.  Co.  V.  White's  Admr.,  147  Ky. 
15,  143  S.  W.  1046;  Louisville  &  N.  R. 
Co.  V.  Trisler,  140  Ky.  447,  131  S.  W. 
198;  Wagner  v.  R.  Co.,  160  Mo.  App. 
334,  142  S.  W.  463;  Hufft  v.  R.  Co.,  222 
Mo.  286,  121  S.  W.  120;  Missouri,  etc. 


R.  Co.  v.  Sharp  (Tex.  Civ.),  120  S.  W. 
263. 

freedom  from  contributory  negligence 
must  be  shown  by  plaintiff  to  overcome 
admission  by  invoking  humanitarian 
doctrine.  Krehmeyer  v.  Co.,  220  Mo. 
639,  120  S.  W.  78. 

854-7  Schwartzmiller  v.  Co.,  197 
Fed.  39,  116  C.  C.  A.  586;  Hart  v.  R. 
Co.,  196  Fed.  180,  116  C.  C.  A.  12; 
Pulaski  Min.  Co.  v.  Hagan,  196  Fed. 
724,  116  C.  C.  A.  352;  The  Sunbeam, 
195  Fed.  468,  115  C.  C.  A.  370;  Balti- 
more &  O.  R.  Co.  V.  Tavlor,  186  Fed. 
828,  109  C.  C.  A.  172;  Western  R.  E. 
Trustees  v.  Hughes,  172  Fed.  206,  96 
C.  C.  A.  658;  Winona  v.  Botzet,  169 
Fed.  321,  94  C.  C.  A.  563;  Ellsworth 
V.  Hunt,  168  Fed.  506,  93  C.  C.  A.  662; 
Armour  t'.  Carlas,  42  Fed.  721,  74  C.  C. 
A.  53;  Missouri,  etc.  R.  Co.  v.  Wilhoit, 
160  Fed.  440,  87  C.  C.  A.  401;  Ledbet- 
ter  V.  R.  Co.  (Ala.),  63  S.  987;  North 
Ala.  Tr.  Co.  v.  Taylor,  3  Ala.  App.  456, 
57  S.  146;  Brigham  v.  R.  Co.,  104  Ark. 
267,  149  S.  W.  90;  St.  Louis,  L  M.  & 
S.  R.  Co.  V.  Wells,  102  Ark.  257,  143 
S.  W.  1069;  St.  Louis,  etc.  R.  Co.  v. 
Hutchinson,  101  Ark.  424,  142  S.  W. 
527;  Soard  v.  Co.,  92  Ark.  502,  123  S. 
W.  759  (rule  not  changed  by  acts  1907, 
p.  162) ;  Aluminum  Co.  v.  Ramsey,  89 
Ark.  522,  117  S.  W.  568;  Choctaw,  etc. 
R.  Co.  V.  Doughty,  77  Ark.  1,  91  S. 
W.  768;  Little  Ro'ek,  etc.  Co.  r.  Doyle, 

79  Ark.  378,  96  S.  W.  353;  Zibbell  v. 
Co.,  160  Cal.  237,  116  P.  513;  Cahill  v. 
Stone,  153  Cal.  571,  96  P.  84;  Jackson 
r.  R.  Co.,  11  Cal.  App.  101,  103  P. 
1098;  Kenny  v.  Kennedy,  9  Cal.  App. 
350,  99  P.  384;  Wistrom  v.  Redlick,  6 
Cal.  App.  671,  92  P.  1048;  Big  Five,  etc. 
Co.  V.  Johnson,  44  Colo.  236,  99  P.  63; 
Coyle  V.   R.   Co.,   7   Penne.    (Del.)    454, 

80  A.  638;  Valente  v.  Co.,  6  Penne. 
(Del.)  556,  73  A.  395;  MacFeat  v.  R. 
Co.,  5  Penne.  (Del.)  52,  62  A.  898;  Fla., 
etc.  Co.  V.  Geiger,  64  Fla.  282,  60  S.  753; 
Farnsworth  V.  Elect.  Co.,  62  Fla.  166, 
57  S.  233;  German-Am.  L.  Co.  v.  Brock, 

55  Fla.  577,  46  S.  740;  Hainlin  v.  Budge, 

56  Fla.  342,  47  S.  825;  Parkin  v.  R. 
Co.,  149  HI.  App.  421;  Am.,  etc.  Co. 
V.  Vance,  177  Lid.  78,  97  N.  E.  327; 
Lake  Erie,  etc.  R.  Co.  v.  Moore,  51  Ind. 
App.  110,  97  N.  E.  203;  Harmon  V. 
Foran,  48  Ind.  App.  262,  94  N.  E.  1050, 
rehear,  denied  (Ind.),  95  N.  E.  597;  In- 
land S.  Co.  V.  Yedinak,  172  Ind.  423,  87 
N.  E.  229;  Indianapolis  r.  Mullallv.  38 
Ind.  App.  125,  77  N.  E.  1132;  Wamsley 
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V.  K.  Co.,  41  Ind.  Ai^p.  147,  82  X.  E. 
490,  83  N.  E.  640;  Stephens  v.  Co.,  38 
Ind.  App.  414,  78  N.  E.  335;  Louisville 
T.  C^.  V.  Short,  41  Ind.  App.  .570,  83 
N.  E.  265;  Fletcher  v.  Kelly,  37  Ind. 
App.  254,  76  N.  E.  813;  Koberts  v.  Co., 
37  Ind.  App.  664,  76.  N.  E.  323;  New 
Castle  B.  Co.  v.  Doty,  37  Ind.  App. 
84,  76  N.  E.  557;  Indianapolis  v.  Keeley, 
167  Ind.  516,  79  N.  E.  41)9;  Eidson  v.  R. 
Co.,  85  Kan.  329,  116  P.  485;  Lewis 
V.  S.  Co.,  82  Kan.  163,  107  P.  783; 
Atchison,  etc.  E.  Co.  v.  Peck,  79  Kan. 
413,  100  P.  54;  Kansas  B.  B.  &  Mfg. 
Co.  V.  Stark,  77  Kan.  648,  95  P.  1047; 
Storm  Bros.  v.  First  Nat.  Bank,  148 
Ky.  585,  147  S.  W.  5;  Geary  v.  Mc- 
Creary,  147  Ky.  2.54,  143  S.  W.  1004; 
Cynthiana  T.  Co.  v.  Asbury,  147  Ky. 
307,  143  S.  W.  1050;  Warren  v.  Jeunesse 
(Ky.),  122  S.  W.  862;  Bevis  v.  Co. 
(Ky.),  113  S.  W.  811  (rule  not  changed 
because  plaintiff  unnecessarily  alleges 
due  care) ;  Weiss  v.  Co.,  133  La.  14,  62 
S.  216;  Ferringer  v.  Co.,  122  La.  441, 
47  S.  763;  Crosby  v.  Plummer  (Me.), 
89  A.  145;  Anne  Arundel  Countv  v. 
Carr,  111  Md.  141,  73  A.  668;  Born- 
heimer  v.  Eager,  108  Md.  551,  70  A. 
91;  Obrien  v.  Co.,  119  Minn.  4,  137 
N.  W.  399;  Peterson  v.  Co.,  Ill  Minn. 
105,  126  N.  W.  534;  Mississippi  C.  R. 
Co.  V.  Hardy,  88  Miss.  732,  41  S.  505; 
Byerley  v.  R.  Co.,  172  Mo.  App.  470, 
1.58  S.  W.  413;  Peperkorn  r.  R.  Co.,  171 
Mo.  App.  709,  154  S.  W.  836;  Davidson 
r.  Co.,  164  Mo.  App.  701,  148  S.  W.  406; 
Peppers  v.  Co.,  165  Mo.  App.  556,  148 
S.  W.  401;  S.  r.  llallon.  165  Mo.  App. 
422,  146  S.  W.  1171;  Tetwiler  r.  R.  Co., 
242  Mo.  178,  145  S.  W.  780;  Lessenden 
1-.  R.  Co.,  238  Mo.  247,  142  S.  W.  332; 
George  v.  R.  Co.,  225  Mo.  364,  125  S.  W. 
196;  Stotler  v.  R.  Co.,  200  Mo.  107,  98 
S.  W.  509;  Moilv  v.  R.  Co.,  215  Mo.  567. 
114  S.  W.  1013;'  Von  Trobra  v.  Co.,  209 
Mo.  648,  lOS  S.  W.  559;  Strickland  r. 
Woolworth,  143  Mo.  App.  52S.  127  S. 
W.  628;  Lattiniore  v.  Co.,  128  Mo.  App. 
37,  106  S.  W.  543;  Underwood  r.  R.  Co., 
125  Mo.  App.  490,  102  S.  W.  1045; 
Schrooder  r.  Wks.,  38  INlont.  474.  100 
P.  619;  Harrington  r.  R.  Co.,  37  Mont. 
169,  95  P.  8,  16  L.  R.  A.  (N.  S.)  395; 
Nord  V.  Co.,  33  Mont.  464,  84  P.  1116; 
Birsch  v.  E.  Co.,  36  Mont.  574,  93  P. 
940;  O'Brien  Co.  r.  Co.,  83  Nob.  71,  118 
N.  W.  1110;  Vertrees  v.  Countv,  81 
Neb.  213,  115  N.  W.  863;  S.  r.  Dunk- 
lee,  76  N.  H.  439,  84  A.  40;  Sigel  r. 
American  S.  Co.,  161  App.  Div.  54,  146 


N.  Y.  S.  350;  Cloke  v.  Con.  Co.,  155 
App.  Div.  461,  140  N.  Y.  S.  252;  Ban- 
chetti  V.  Co.,  133  X.  Y.  S.  170;  Ovelsen 
V.  Co.,  123  N.  Y.  S.  649;  Cook  v.  F.  Co., 
161  N.  C.  39,  76  S.  E.  473;  Coleman  v. 
R,  Co.,  153  N.  C.  322,  69  S.  E.  251; 
Shives  V.  Mills,  151  N.  C.  290,  66  S.  E. 
141;   Stewart  v.  R.  Co.,  141   N.  C.  253, 

53  S.  E.  877;  Goforth  v.  R.  Co.,  144  N. 
C.  569,  57  S.  E.  209;  Rober  v.  R.  Co., 
25  N.  D.  394,  142  X.  W.  22;  Jackson  K- 
&  S.  Co.  V.  Hathawav,  7  0.  C.  C.  (N.  S.) 
242;    Coalgate   v.   Hurst,   25   Okla.   588, 

107  P.   657;    Dovle   i\   Co.,  56   Or.   495, 

108  P.  201;  Palmer  v.  Co.,  56  Or.  262, 
108  P.  211;  Peterson  v.  O.  Co.,  o5  Or. 
511,    106    P.   337;    Gentzkow    r.   R.    Co., 

54  Or.  114,  102  P.  614;  Jackson  r.  R. 
Co.,  50  Or.  455,  93  P.  356;  Schaefcr  f. 
Ice  Co.,  238  Pa.  367,  86  A.  193;  Phil- 
lips V.  Co.,  8  Pa.  Super.  210;  Galveston, 
etc.  R.  Co.  V.  Pennington  (Tex.  Civ.)^ 
166  S.  W.  465;  Texas,  et^c.  Co.  v.  Bird 
(Tex.  Civ.),  165  S.  W.  8;  Peden  I.  &  S. 
Co.  V.  Jaimes  (Tex.  Civ.),  162  S.  W.  965; 
Yellow  Pine  P.  Co.  v.  Wright  (Tex. 
Civ.),  154  S.  W.  1168;  Galveston  Elec. 
Co.  V.  Antonini  (Tex.  Civ.),  152  S.  W. 
841;  Barnes  v.  Hewitt  (Tex.  Civ.),  152 
S.  W.  236;  El  Paso,  etc.  R.  Co.  r.  Wel- 
ter (Tex.  Civ.),  125  S.  W.  45;  Texas 
Cent.  R.  Co.  V.  Perry  (Tex.  Civ.).  147 
S.  W.  30.5;  Lam  &  Rogers  r.  E.  Co. 
(Tex.  Civ.),  142  S.  W.  977;  St.  Louis 
S.  W.  R.  Co.  V.  Addis  (Tox.  Civ.),  142 
S.  W.  955;  Western  Union  Tel.  Co.  r. 
Conder  (Tex.  Civ.),  13S  S.  W.  447; 
El  Paso  E.  R.  Co.  v.  Shaklee  (Tex. 
Civ.),  138  S.  W.  1S8;  Texas  &  X.  O.  R. 
Co.  V.  McLeod  (Tex.  Civ.),  131  S.  W. 
311;  Producers'  O.  Co.  v.  Barnes  (Tex. 
Civ.),  120  S.  W.  1023;  Houston,  etc. 
R.  Co.  V.  Johnson  (Tex.  Civ.),  118  S. 
W.  1150;  Galveston,  etc.  R.  Co.  f. 
Worth,  53  Tex.  Civ.  ^.51,  116  S.  -W. 
365;  Houston,  etc.  R.  Co.  r.  Pollock 
(Tex.  Civ.),  115  S.  W.  843;  San  An- 
tonio T.  Co.  V.  Levyson,  52  Tex.  Civ. 
122,  113  S.  W.  569;  Kansas  City,  etc. 
R.  Co.  l\  Young,  50  Tex.  Civ.  610, 
m  S.  W.  764;  Houston,  etc.  R.  Co.  v. 
Anglin,  99  Tex.  349,  89  S.  W.  897,  966; 
Texas,  etc.  R.  Co.  r.  Conway,  44  Tox. 
Civ.  68,  98  S.  W.  1070;  Booty  r.  R.  Co. 
(Tex.  Civ.).  91  S.  W.  365;  Houston,  etc. 
R.  Co.  r.  Davenport  (Tex.  Civ.),  110  S. 
W.  150:  Galveston,  etc.  R.  Co.  r.  Conute- 
son,  51  Tox.  Civ.  1.111  S.  W.  187;  Smith 
r.  R.  Co..  33  Utah  129.  93  P.  185;  Hickey 
r.  R.  Co..  29  Utah  392.  82  P.  29;  Wash- 
ington, etc.   R.  Co.   r.  Grove's  Admr., 
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113  Va.  411,  74  S.  E.  148;  Atlantic,  etc. 
E.  Co.  V.  Grubbs,  113  Va.  214,  74  S.  E. 
144;  Chesapeake  &  O.  E.  Co.  v.  Kowsey, 
108  Va.  632,  62  S.  E.  363;  Interstate 
E.  Co.  V.  Tyree,  110  Va.  38,  65  S.  E. 
500;  Benson  v.  Lumb.  Co.,  71  Wash.  616, 
129  P.  403;  Norman  v.  Bellingham,  46 
Wash.  205,  89  P.  5.59;  Sprinkle  v.  C.  C. 
Co.  (W.  Va.),  78  S.  E.  971;  Melton  r. 
Ey.  Co.,  71  W.  Va.  701,  78  S.  E.  369; 
Erwing  v.  F.  Co.,  65  W.  Va.  726,  65  S. 
E.  200;  Pfeiffer  v.  Eadke,  142  Wis.  512, 
125  N.  W.  934;  Hart  v.  Neillsville,  141 
Wis.  3,  123  N.  W.  125;  Lind  v.  Co.,  140 
Wis.  183,  120  N.  W.  839  (immaterial  as 
to  source  from  which  evidence  comes). 
See  infra,  *'Eailroads,"  468-5  et  seq; 
Lewin  v.  Pauli,  19  Pa.  Siiper.  447;  vol. 
2,  p.  935,  n.  14;  vol.  9,  p.  836,  n.  47; 
vol.  10,  p.  469,  n.  10,  and  supplements 
thereto. 

Exception,  where  plaintiff's  own  case 
raises  presumption  of  contributory 
negligence.  Smith  v.  Zimmer,  45  Mont. 
282,  125  P.  420;  Texas  Tr.  Co.  v.  Wiley 
(Tex.  Civ.),  164  S.  W.  1028;  Melton 
f.  E.  Co.,  71  W.  Va.  701,  78  S.  E.  369. 
See  Patterson  v.  Eoetzel  &  Chipman 
(Ark.),  164  S.  W.  301. 
Question  for  jury  whether  plaintiff  was 
guilty  of  contributory  negligence.  Bei- 
ser  V.  E.  Co.,  152  Ky.  522,  153  S.  W. 
742;  Bell-K.  C.  Co.  v.  Gregory,  152  Ky. 
415,  153  S.  W.  465;  Jackson  v.  Butler, 
249  Mo.  342,  155  S.  W.  1071;  Chicago, 
etc.  Co.  V.  Duran,  38  Okla.  719,  134 
P.  876. 

Where  specific  acts  of  contributory 
negligence  are  alleged  in  an  answer 
the  proof  must  be  confined  thereto.  J. 
Eosenbaum  Grain  Co.  v.  Mitchell  (Tex,), 
145  S.  W.  1188. 

Rule  not  affected  by  comparative  negli- 
gence act.  Zeratsky  v.  E.  Co.,  141  Wis. 
423,  123  N.  W.  904. 

On  issue  of  contributory  negligence 
plaintiff's  testimony  accepted  as  true 
and  most  favorable  inference  to  be 
drawn  from  it  in  his  favor  indulged. 
Strong  V.  E.  Co.,  156  Mich.  66,  120 
N.  W.  683. 

857-8  Denver  City  T.  Co.  v.  Carson, 
21  Colo.  App.  604,  "l23  P.  680;  Pitts- 
burgh, etc.  E.  Co.  V.  Eogers,  45  Ind. 
App.  230,  87  N.  E.  28;  Hawkins  v.  E. 
Co.,  107  Minn.  245,  119  N.  W.  1070; 
Hegberg  v.  E.  Co.,  164  Mo.  App.  514, 
147  S.  W.  192;  Kunkel  r.  E.  Co.,  18 
N.  D.  367,  121  K  W.  830;  Houston, 
etc.  E.  Co.  V.  Davenport,  102  Tex.  369, 
117  S.  W.  790;  Galveston,  etc.  R.  Co.  v 


Conuteson,  51  Tex.  Civ.  1,  111  S.  W.  187. 
But  less  evidence  may  be  required  to 
show  freedom  from  fault  in  such  case 
Peterson  i\  P.  Ballantine  &  Sons,  205 
N.  Y.  29,  98  N.  E.  202. 

858-10  Nelson  v.  E.  Co.  (Ind.  App.), 
103  N,  E.  857;  Ehea  v.  Sawyer  (Ind. 
App.),  102  N.  E.  52. 
858-13  Hainlin  v.  Budge,  56  Fla. 
342,  47  'S.  825.  Contra,  Lyddy  v.  E.  Co., 
197  Fed.  524,  117  C.  C.  A.  20;  Louis- 
ville &  N.  E.  Co.  V.  Williams,  172  Ala. 
560,  55  S.  '218;  Gleason  v.  Suskin,  110 
Md.  137,  72  A.  1034;  Meehan  v.  E.  Co., 

43  Mont.  72,  114  P.  781. 

But  where  plaintiff's  pleadings  or  evi- 
dence show  prima  facie  negligence  on 
Ms  part,  he  has  burden  of  meeting 
prima  facie  case.  Choctaw,  etc.  E.  Co. 
r.  Doughty,  77  Ark.  1,  91  S.  W.  768; 
Cahill  V.  Co.,  153  Cal.  571,  96-  P.  84; 
Harrington  v.  E.  Co.,  37  Mont.  169,  95 
P.  8,  16  L.  E.  A.  (N.  S.)  395;  Nord  v. 
Co.,  33  Mont.  464,  84  P.  1116;  Jack- 
son V.  E.  Co.,  50  Or.  455,  93  P.  356; 
Galveston,  etc.  E.  Co.  v.  Conuteson,  51 
Tex.  Civ.  1,  111  S.  W.  187;  Missouri, 
etc.  E.  Co.  v.  Plunkett  (Tex.  Civ.),  103 
S.  W.  663;  Texas,  etc.  E.  Co.  v.  Conway, 

44  Tex.  Civ.  68,  98  S.  W.  1070;  Houston, 
etc.  E.  Co.  V.  Davenport  (Tex.  Civ.),  11(> 
S.  W.  150.  See  Pereira  r.  Co.,  51  Or.  477, 
94  P.  835;  Allen  v.  Warrick,  9  Pa.  Super. 
507;  Lewin  v.  Pauli,  19  Pa.  Super.  447; 
Smith  V.  E.  Co.,  33  Utah  129,  93  P.  185. 
Recovery  defeated  only  by  proof  of  acts 
of  contributory  negligence  pleaded.  Al- 
abama G.  S.  E.  Co.  V.  McWhorter,  156 
Ala.   269,  47  S.   84. 

859-14  Burge  v.  E.  Co.,  244  Mo.  76, 
148  9.  W.  925. 

859-15  Worthington  v.  Elmer,  207 
Fed.  306,  125  C.  C.  A.  50;  German-Am. 
L.  Co.  V.  Brock,  55  Fla.  577,  46  S.  W. 
740;  Nelson  v.  E.  Co.,  119  Minn.  347, 
138  N.  W.  419;  Porter  v.  Co.,  213  Mo. 
372,  111  S.  W.  1136.  See  also  "Pre- 
sumptions," p.  895,  n.  72. 
859-16  Nehring  v.  Co.  (Conn.),  84  A. 
301;  O'Connor  v.  E.  &  L.  Co.,  82  Conn. 
170,  72  A.  934;  Fay  v.  E.  Co.,  81 
Conn.  330,  71  A.  364;  Mesite  v.  Co., 
82  Conn.  403,  74  A.  684;  West.,  etc.  E. 
Co.  V.  Casteel  (Ga.),  75  S.  E.  609;  So. 
E.  Co.  V.  Freeman,  6  Ga.  App.  .55,  64 
S.  E.  129;  So.  E.  Co.  v.  Salmon,  132  Ga. 
753,  65  S.  E.  70  (statute);  Eiordan  v. 
E.  Co.,  178  111.  App.  323;  Davis  P.  E. 
Co.,  168  111.  App.  307;  Hart.i'e  v.  Mox- 
ley,  235  111.  164,  85  N.  E.  216;  Bait., 
etc.  E.  Co.  V.  Ayers,  119  111.  App.  108; 
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m  ,  n  17Q  l^q  Tt  6S8  117  N.  W.  1063;  Fournier 
Ft.  Wayne,  etc  Co  t;.  TeL  Co  ^^^  I  [.''^  J^g.^'^^/  Me.),  81  A.  ^•,  Ral,.h 
Ind.  334,  100  N   K  69;  Lunde  t^^  P-  Co.     t    ^Itg^     ^^^  ^^^J,  ^^  ^ 

li'   m'la'  ?P4\  w' 60?;  cTno-    Hamma   t     Co.,   203   Mas.   572     S^.    V 

S^y'     C^;  'ip'la;  1,  104  N.  W^  721;    E._104.;^  Dunauro  ^,  K.  Co.,  ^  M^s. 


SjyolU-k^^^lfi^,129la.27  1^ 
N  W.  336;  Cahill  v.  R.  Co.,  137  ia. 
577,  115  N.  W.  216;  Wilson  «-••  «-J;°- 
riaS  142  N.  W.  54;  Dreier  f.  McDer- 
mott  (la),  141  N.  W.  315;  Dirken  v. 
?  Co  110  Me.  374,  86  A.  320;  Wyman 
rBe;;y7l06  Me.  43,  75  A.  123;  French 
I:  IS  202  Mass. '240  88  N.  E.  84o; 
Prince  f.  Light  Co.,  201  Mass.  2  6  8' 
N  E.  558;  Teachout  v.  R.  Co.  (Mich.), 
146    N    W.    241;    Shadduck    v.     «•     V^' 

^^^o'^riih.)!  144  N  W,.S5.^;  Rohl^s 
V.  Fairgrove,  174  Mich^^ooo,  140  >>_  W. 
908;  Caher  v.  R.  Co.,  7o  N  H.  12.^  71 
A.  225;  Wright  V.  R.  Co.,  74  N^H:^128, 
65  A.  687;  Sinay  i'"-  Co.,  HO  NY  b. 
1074;  Quick  V.  Can  Co..  205  N.Y-  330 
98  N.  E.  480;  Maercker  \\^,''-^^^' 
Ann  Div  49,  122  ^.  Y.  S.  87;  Bojie 
f  &  ?o^8 W  50,  110  N.  Y^  S.  19; 

Cherbuliez  v.  Parsons,  o9  Misc.  61 -..Hi 
N  Y  S  516  (freedom  from  contribu- 
torv  negligence  may  be  established  by 
proof  of  the  facts  and  circumstances). 


147    85  N.  E.  894  (though  defendant  s 
negligence  gross,   not    being    wanton); 
Gatel  V.  Beebe,  170  Mich.  107    13.  N. 
W    934;  Lamb  r.  R.  Co.,  195  N.  Y.  260, 
88  N.  E.  371   (if  plaintiff's  negligence 
does    not     excuse     contributory     negli- 
eence);  Goldberg  v.  Herman,  136  App. 
T)iv    5Z'>,  121   N.  Y.  6.  114;  Nichols  i- 
Mfg.  Co.,  134  App.  Div.  62.  118  NY. 
S    m  ;  Bovce  v.  R.  Co.,  126  App.  Div 
248,   no   N.  Y.  S.   303. 
How   burden   met.— Pee   Lunde    r.    Co., 
139  Ta.  6S8,  117  N.  W.  1063. 
861-18     Ardolino    r.    Reinhardt,    1^0 
App.   Div.    119,   114   N.   Y.   S.   .508,   de- 
gree of  proof  may  vary. 
861-20     Del.,  etc.  Co.  i".  Fleming  (Ind. 
Am.  ^     102  N.  E.  163;  Rhea  r.  Sawyer 
(Ind.  App.),  102  N.  E.  52;  Ft.  Wayne, 
etc     Tract.    Co.    v.   Tele.   Co     179    Ind. 
'',^4    100  N.   E.   69;    Evansville,  etc.   K. 
Co't^Berndt,   172   Ind.   697,   S8   N.   E. 
612;  Pittsburgh,  etc.  R.  Co.  r  Ins.  Co., 
44  ind.  App.  268,  87  N.  E  ^99..;  Potter 
r.  F.   Co.,  43  Ind.   App.   42/,   87    ^.    t>- 


proof  of  the  facts  ana  circum..au..., ,     ^g^ 

Lane  v.  Co.,  125  Ap^  Div    808    liu^.  ^^^  ^^   statute.-Chicapo   & 

Y.  S.  91;  Meaney  f.  Horowitz   no  App.  ^  ^-3    j,^^     ,,19^    90 

Div.  572,  100  N.  Y.  S.  ^J-^'^^.^^'^'S^  ':    x    E    76      Unless  in  case  of  injury  to 
R.  Co..  109   App.  Div.  8/     9o  N    Y     b.        •      •  Cleveland,    etc.     R.     Co^     f. 

1072;  Baxter  r.^R.  Co.    190  N^Y.  439   ^^^J^^   4-  i„d.  App.  58,  90  N.  E.  93. 
%%l:   6??-'  nO^N:  Y:  t^^rrL-  \  861-22  .  Contra  Jn ^action^^or  Jeath 


fh^o^rTubert '4  P.  R.'Fed.  43;  Robinson 
*^^ Ai       "Tn  R    I    13"    73  A.  Oil;  Sher- 

S    W.  137;   Duggan  v.  Heaphy,  80    vt. 
515,  83  A.  726.  ^ 

See  Humason   v.   K-    Co.,   2o9   111.   462, 
102    N.    E.     793;     infra.     "Ra.  roads. 
470-12;      infra,      "Street      Railroads, 
i30-72     vol.    2,   p.   939,    n^   12;    vol.J^ 
p.  836,n.  47;  vol.  10,  p.  470,  n.  12,  and 
supplements  thereto. 

rnntra  bv  N.  Y.  statute  of  1910.— Greif 
Contra,  by  r,  ^^  ^^  ^  ^^^ 

^86'i-17  -Cot;ie  r.  R.  Co  82  Conn.  142, 
72  \  7''7;  Wallace  v.  R.  Co.,  6  Ga. 
App.  '526,  65  S.  E.  299;  CoHison  r. 
R^Co.,  239  Til.  532,  ^S  ^^-^  ^^^  2^^1 ; 
Chicago  V.  Carlin,  141  HI.  App.  US, 
sS?  ^  R.  Co.,  243  Tlh  290  00  N- 
E  709;  Weber  v.  R.  Co.,  142  111.  App. 
550  (if  testimony  of  eye-witness  re- 
ceived, no  presumption  m  favor  of  solf- 
preservation   indulged);   Lunde   i-   Co., 


fincinnati,  etc  R.  Co.  r.  \ocum,  137 
Ky.  117,  123  S.  W.  247. 
861-24  Caminez  r.  R.  Co..  127  App. 
Div.  13S,  111  N.  Y.  S  384^  Comp. 
Noakes  r.  R.  Co.,  121  App.  Div.  716, 
106  N.  Y.  S.  522. 

862-25     Potter   r.   Co..   43   Ind.   App. 
4"7    S7   X.  E.  694.  ^^_     _, 

862-27     Hartie    r.   Moxley,     23.t     HI. 
ir,4.  S.l  X.  E.  216. 

862-28     Coiifrn,  Brown  r.  to.,  i4.i  la- 
662,   120  X.  W.   73:.  .  ,^A    e 

Eule  as  to  quantum  of  proof  relaxed  if 
death  resulted.  Yandenbout  r.  R-  ^^o 
T-9  App.  Div.  844.  114  N.  \.J>.  '60. 
If"  no  witnesses  of  a'-oident  Glonnon 
r.  Co..  130  App.  Div.  491.  "^^t-  T; 
s  1044  In  such  case  comparatneiy 
slight  evidence  will  establish  ^rco']nm 
?rom  contributory  "opliP.^"*-^,/^"^ ?f 
r.    R.    Co.,    132    App.    Div.    68.    116    T.. 

ins^ciency  In  plaintiff's  evidence  sup- 
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plied  by  .defendant's.  Boyce  v.  B.  Co., 
126  App.  Div.  248,  110  N.  Y.  S.  393. 
864-33  Contra,  So.  R.  Co.  v.  Eobert- 
son,  7  Ga.  App.  154,  66  S.  E.  535. 
864-34  Western  U.  T.  Co.  v.  Bennett, 
3  Ala.  App.  275,  57  S.  87;  Carlisle  v. 
R.  Co.,  166  Ala.  591,  52  S.  341;  Layton 
V.  Hudson,  2  Boyce  (Del.)  573,  83  A. 
134;  Girtman  Bros.  v.  Eaton,  64  Fla. 
69,  59  S.  397;  Herath  v.  R.  Co.,  149 
111.  App.  268;  Campbell  r.  R.  Co.,  149 
111.  Apj3.  20,  243  111.  620,  90  N.  E.  1106; 
Coleman  t\  New  Orleans  R.  &  L.  Co., 
126  La.  239,  52  S.  386;  Wilbur  v.  Co., 
109  Me.  521,  85  A.  48;  Penn.  R.  Co. 
V.  Cecil,  111  Md.  288,  73  A.  820;  Re- 
naud  r.  R.  Co.,  210  Mass.  553,  97  N.  E. 
98;  Larned  v.  Vanderlinde,  165  Mich. 
464,  131  N.  W.  165;  Capehardt  v.  Murta, 

165  Mo.  App.  55,  145  S.  W.  827;  Cliap- 
man  v.  R.  Co.,  240  Mo.  592,  144  S.  W. 
469;  Freeman  v.  Griewe  (Tex.  Civ.), 
143  S.  W.  730;  James  v.  Robertson,  39 
Utah  414,  117  P.  1068. 

Sufficient  evidence. — Baltimore  &  O,  E. 
Co.  V.  Taylor,  186  Fed.  828,  lOO  C.  C. 
A.  172;  Larsen  v.  Imp,  Co.,  180  Fed. 
268;  So.  Anthracite  C.  Co.  v.  Hodge, 
99  Ark.  302,  139  S.  W.  292;  Arkansas 
Lumb.  Co.  V.  Wallace,  99  Ark.  537,  139 
S.  W.  534;  Hawley  v.  Creamery  Co., 
16  Cal.  App.  50,  116  P.  84;  Wilkerson 
V.  Min.  Co.,  158  111.  App.  620;  Peru 
Heating  Co.  v.  Lenhart,  48  Ind.  App. 
319,  95  N.  E.  680;  Spevack  v.  Fuel 
Co.,  152  la.  90,  131  N.  W.  653;  Ringer 
V.  R.  Co.,  85  Kan.  167,  116  P.  212; 
Haynes  v.  R.  Co.,  108  Me.  243,  80  A. 
38;  Druck  v.  Lime  Co.,  167  Mich.  154, 
132  N.  W.  492;  Bannigan  j.  Woodbury, 

166  Mich.  491,  132  N.  W.  77;  La  Pray 
V.  Chemical  Co.,  117  Minn.  152,  IS:  N. 
W.  313;  Greer  v.  R.  Co.,  115  Minn. 
213,  132  N.  W.  6;  Sampson  v.  Ik  Co., 
156  Mo.  App.  419,  13£  S.  W.  98; 
M'Kenna  v.  Snare  &  Triest  Co.,  147 
App.  Div.  855,  133  N.  Y.  S.  107;  Cro- 
martie  v.  R.  Co.,  156  K  C.  97,  72  r.  E 
98;  Olson  v.  Riddle,  22  N.  D.  144,  132 
N.  W.  655;  Shields  v.  Transp.  €0.",  230 
Pa.  624,  79  A.  804;  McLeod  v.  R.  Co., , 
65  Wash.  62,  117  P.  749;  O'Dell  v. 
Timber  Co.,  63  Wash.  546,  115  P.  1085; 
Lehman  v.  Coffee  Co.,  146  Wis.  213,  131 
N.  W.  362;  Benson  v.  Mfg.  Co.,  147 
Wis.  20,  132  N.  W.  633. 

Insufficient  evidence. — Wright  p.  R.  Co., 
47  Ind.  App.  673,  95  N.  E.  129;  Bovd 
V.  R.  Co.,  236  Mo.  54,  139  S.  W.  561; 
Swanson  ??.  Stockyards  Co.,  89  Neb.  361, 
131  N.  W.  594;   Geer  r.  Tele.   Co.,  129 


N.  Y.  S.  784;  McHugh  v.  Gas  Co.,  32 
R.  I.  394,  80  A.  12;  Houston,  E.  & 
M.  T.  E.  Co.  V.  Foster  (Tex.  Civ.),  142 
S.  W.  846;  Wilson  v.  Werry  (Tex.  Civ.), 
137  S.  W.  390;  Arminius  Chem.  Co.  v. 
White's  Admr.,  112  Va.  250,  71  S.  E. 
637;  Young  v.  Lumb.  Co.,  63  Wash. 
600,  116  P.  4. 

Before  an  appellate  court  can  consider 
the  question  of  negligence,  it  must  de- 
termine that  the  facts  are  indisputable, 
and  that  but  one  legitimate  legal  in- 
ference may  be  drawn  from  them.  Fink 
V.  Kansas  City  So.  E.  Co.,  161  Mo. 
App.  314,  143  S.  W.  568. 
865-35  Louisville  Gas  Co.  v.  Fry, 
147  Kv.  754,  145  S.  W.  748;  Vogel  v. 
Herzfeld-Phillipson  Co.,  148  Wis.  573, 
134  N.  W.  141. 

Reasonable  degree  of  certainty  re- 
quired to  establish  cause  of  injury 
Bachelder  v.  Morgan  (Ala.),  60  S.  815; 
Fowler  v.  Co.,  143  Mo.  App.  422,  127 
S.  W.  616;  Glaney  v.  Borough,  243  Pa. 
216,  89  A.  972.  See  Travis  r.  R.  Co. 
(Ala.),  62  S.  851;  Ness  v.  Zl.  Co.,  25 
N.  D.  572,  142  N.  W.  165. 
866-36  Bolen-D.  C-.  Co.  t\  Williams, 
164  Fed.  665,  90  C.  C.  A.  481  (not 
absolutely) ;  Suell  v.  Derricott,  161  Ala. 
259,  49  S.  895;  Ala.  T.,  etc.  Co.  v. 
Demoville,  167  Ala.  292,  52  S.  406 
Chicago  M.  &  L.  Co.  v.  Cooper,  90  Ark 
326,  119  S.  W.  672;  Grier  v.  Samuel 
(Del.),  86  A.  209;  Dickerson  v.  Brit 
tingham  (Del.),  86  A.  10-6;  Valente  v. 
Co.,  6  Penne.  (Del.)  556,  73  A.  395 
Gatta  V.  R.  Co.  (Del.),  83  Ao  791 
Seiniski  r.  L.  Co.  (Del.),  83  A.  20 
Walls  V.  R.  Co.  (Del.),  SO  A.  355;  Calk 
ins  V.  Lumb.  Co.,  23  Ida.  128,  129  P 
435;  Gurnea  t\  R.  Co.,  157  111.  App 
331 ;  Garry  v.  R.  Co.,  155  111.  App.  673 
Pierson  r.  Lyon,  243  111.  370,  90  N. 
E.  693;  Nelson  v.  R.  Co.  (Ind.  App.), 
103  N.  E.  857;  Dreier  v.  McDermott 
(la.),  141  N.  W.  315;  Lunde  v.  Co.,  139 
la.  688,  117  N.  W.  1063;  Rase  v.  R.  Co., 
]07  Minn.  260,  120  N.  W.  360;  Missis- 
sippi C.  O.  Co.  .-.  Smith,  95  Miss.  028, 
48  S.  735;  Kellv  v.  B.  Co.,  141  Mo. 
App.  490,  125  S.  W.  818;  FinI:  v.  R.  Co., 
161  Mo.  App.  314,  143  S,  W.  568;  Hol- 
lingsworth  v.  Co.,  38  Mont.  143,  99  P. 
142;  Hughes  v.  -R.  Co.  (N.  J.),  89  A. 
769;  Oakerson  v.  R.  Co.,  77  N.  J.  L. 
769,  73  A.  496;  Huseher  v.  P.  Co.,  25'8 
App.  Div.  422,  143  N.  Y.  S.  639; 
O'Donohue  v.  Co.,  67  Misc.  435,  123 
N.  Y.  S.  193;  Farmers  Mere.  Co.  v. 
R.  Co.  (N.  D.),  146  N.  W.  550;  Milton 
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f.  R.  Co.,  lOS  Va.  752,  62  S.  E.  960 
(greater  probability  sullicient);  Steele's 
Admr.  V.  C.  &  C.  Co.,  115  Ya.  385,  79 
S.  E.  346;  Clinchfielfl  C.  Co.  v.  Wheeler, 
108  Va.  448,  62  S.  E.  269;  Bush  v.  Co., 
54  Wash.  212,  103  P.  45. 
See  Hughes  v.  E.  Co.  (N.  J.),  89  A. 
769. 

Quantum  of  proof  required  to  establish 
contributory  negligence  is  the  same  as 
that  required  to  establish  negligence. 
Great  W.  R.  Co.  r.  Drorbaugh,  24  Colo. 
A  pp.  188,  134  P.  168. 
Negligence. — See  Kearns  v.  R.  Co.,  139 
N.  C.  470,  52  S.  E.  131;  Woods  v.  R. 
Co.,  104  Va.  650,  52  S.  E.  371. 
Contributory  negligence. — See  Wistrom 
r.  Redliek,  G  Cal.  App.  671,  92  P.  1048; 
Cartlieh  v.  R.  Co.,  129  Mo.  App.  721, 
ins  S.  W.  584;  El  Paso,  etc.  R.  Co. 
r.  Kitt  (Tex.  Civ.),  9j  S.  W.  678. 
867-37  Wyatt  r.  R.  Co.,  156  Cal.  170, 
103  P.  892;  Stone  v.  News  Co.,  153 
Kv.  240,  154  S.  W.  1092;  Watson  v.  R. 
Co.  (Ky.),  114  S.  W.  292;  Cincinnati, 
etc.  R.  Co.  V.  Johnica  (Ky.),  113  S.  W. 
844;  Scanlon  v.  R.  Co.,  215  Mass.  554, 
102  N.  E.  915;  Quisenberry  v.  R.  Co., 
143  Mo.  App.  275,  126  S.  W.  182; 
Chester  v.  Co.,  78  N.  J.  L.  131,  73  A. 
836;  Lamb  v.  R.  Co.,  195  N.  Y.  260, 
88  N.  E.  371;  Cross  v.  R.  Co.,  123  N. 
Y.  S.  908;  Merriam  v.  Hamilton,  64  Or. 
476,  130  P.  406;  Hale  v.  Co.,  56  Wash. 
2.S6,  105  P.  480. 

867-38  Great  Northern  R.  Co.  v. 
Johnson,  176  Fed.  328,  99  C.  C.  A.  618; 
Minneapolis  E.  Co.  v.  Cronon,  166  Fed. 
651,  92  C.  C.  A.  345;  Denton  r.  Spring, 
etc.  Co.,  105  Ark.  161,  150  S.  W.  572; 
O'Connor  V.  Co.,  82  Conn.  170,  72  A. 
934;  Pryor  V.  Murnane,  82  Conn.  48, 
72  A.  571;  Morse  v.  R.  Co.,  81  Conn. 
395,  71  A.  553;  U.  S.  Cem.  Co.  v. 
Whitted,  46  Ind.  App.  105,  90  N.  E. 
481;  Heinz  v.  Co.,  81  Kan.  261.  105 
P.  527;  Cincinnati,  etc.  R.  Co.  V. 
Zachnrv  (Kv.),  124  S.  W.  363;  Mer- 
chants' Co.  V.  S.,  108  Md.  564,  70  A. 
413;  Bigwood  r.  R.  Co..  209  Mass.  345, 
95  N.  E.  751;  Ryan  v.  Co.,  200  Mass. 
188  86  N.  E.  310,'  and  local  cases  cited; 
Fontaine  v.  Co.,  203  Mass.  265.  89 
N.  E.  .533;  Brennan  r.  Butler,  107  Minn. 
430,  120  N.  W.  540;  Olson  r.  Pike,  107 
Minn.  411,  120  N.  W.  378;  Binervicz 
r.  Ilaglin,  103  Minn.  297,  115  N.  W. 
271,  15  L.  R.  A.  (N.  S.)  1096;  Fink 
r.  R.  Co..  161  ^lo.  App.  314,  143  S.  W. 
568;  Levi  r.  R.  Co.,  157  Mo.  App.  536. 
138  S.  W.  699;  Coin  r.  L.  Co.,  22?  Mo. 


488,  121  S.  W.  1;  Graefe  r.  Co.,  224 
Mo.  232,  123  S.  W.  835;  Painter  r.  R. 
Co.,  93  Xeb.  419,  140  N.  W.  787;  Rosen- 
stein  V.  McCutcheon,  1.55  App.  Div.  278, 
140  N.  Y.  S.  315;  McDonnell  r.  Co., 
131  App.  Div.  301,  115  N.  Y.  S.  865; 
Keenan  v.  E.  Co.,  129  App.  Div.  117, 
113  N.  Y.  S.  343;  Schoonmaker  v.  R. 
Co.,  129  App.  Div.  467,  113  ?s.  Y.  S. 
1048;  Lane  r.  Cont.  Co.,  125  App.  Div. 
808,  110  N,  Y.  S.  91;  Kearns  r.  R. 
Co.,  139  X.  C.  470,  52  S.  E.  131;  Byrd 
V.  Co.,  139  N.  C.  273,  51  S.  E.  851; 
Scherer  v.  Schlaberg,  18  X.  D.  421.  122 
N.  W.  1000;  Mt.  Marion,  etc.  Co.  c. 
Holt,  54  Tex.  Civ.  411,  118  S.  W.  825; 
Texas  &  P.  C.  Co.  v.  Kowiskowsiki.  103 
Tex.  173,  125  S.  W.  3,  rev.  lis  S.  W. 
829;  Baugher  r.  Harman,  110  Va.  316, 
66  S.  E.  86;  Norfolk,  etc.  Co.  r.  Witt, 
110  Va.  117,  65  S.  E.  489;  Whitehouse 
V.  M.  Co.,  50  Wash.  563,  97  P.  751; 
Weckter  /•.  R.  Co.,  54  Wash.  203,  102 
P.  1053;  Moore  v.  Co.,  65  W.  Va.  552, 
64  S.  E.  721.  quot.  the  text;  Stock  v. 
Kern,  142  Wis.  219.  125  N.  W.  447; 
Hart  V.  Xeillsville,  141  Wis.  3.  123  N. 
W.  125;  Johanson  i'.  Mfg.  Co.,  139  Wis. 
181,  120  N.  W.  832. 

Evidence  which  does  no  more  than 
raise  a  surmise  or  suspicion  insuf- 
ficient. GrifTin  v.  Lumb.  Co.  (Tex.  Civ.), 
144 -S.  W.  303. 

Must  show  facts  from  which  negli- 
gence mav  be  reasonably  inferred. 
Carlisle  r.  Co.  (Ala.),  62  S.  7.59;  Rosen- 
stein  V.  McCutcheon,  155  App.  Div.  278, 
140   X.  Y.  S.  315. 

Cause  of  injury  inferred  from  circum- 
stances. Lunde  v.  Co.,  139  la.  6SS,  117 
X.  W.  1063. 

867-39  Louisville,  etc.  R.  Co.  r.  Bell, 
206  Fed.  395.  124  C.  C.  A.  277;  Ches- 
apeake &  O.  R.  Co.  r.  Cowley.  166  Fed. 
283,  92  C.  C.  A.  201;  Brown  r.  Co..  143 
Ta.  662,  120  X.  W.  732;  Rowell  r.  Gif- 
ford.  200  Mass.  546,  86  X.  E.  001 ;  Har- 
rison r.  R.  Co.,  195  N.  Y.  86,  87  X.  E. 
802,  disit.  Wieland  r.  Co..  167  N.  Y. 
19  60  X.  E.  234.  82  Am.  St.  707. 
Comp.  Bender  v.  S.  S.,  (1909)  2  K.  B. 
41;  Marshall  v.  S.  S.,  (1909)  2  K.  B. 
46.  See  So  Exp.  Co.  r.  Williamson.  66 
Fla.  286,  63  S.  433;  Bochat  v.  Knisely, 
144  Til.  App.  551;  Parker  r.  Assn.,  155 
:Mich.  72,  118  X.  W.  733;  Werner  v. 
Co..  138  Mo.  App.  1,  119  S.  W.  1076; 
Vosler  r.  R.  Co.,  77  N.  J.  L.  727,  73 
A.  483;  Kennedv  r.  Co..  76  X.  J.  L. 
618  72  A.  382;  Kunkcl  r.  R.  Co.,  18 
X.  b.  367,  121  N.  W.  830. 
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Due  care  presumed. — Lincoln  r.  E.  Co. 
(Mich.),  146  N.  W.  405;  Teachout  v. 
R.  Co.  (Mich.),  146  N.  W.  241;  Wis- 
niewski  v.  E.  Co.,  177  Mich.  481,  143 
N.  W.  613;  Stottler  r.  Wabash  E.  Co. 
(Mo.  App.),  164  S.  W.  668;  Capp  v. 
St.  Louis,  251  Mo.  345,  158  S.  W.  616; 
Ebert  v.  R.  Co.,  174  Mo.  App.  45,  160 
S.  W.  34;  Ledbetter  v.  Kirksville,  167 
Mo.  App.  195,  151  S.  W.  228;  Melzner 
v.  Copper  Co.,  47  Mont.  351,  132  P.  552; 
Armstrong  V.  Union  S4;ock  Yards  Co.,  93 
Neb.  258,  145  N.  W.  158;  Grimm  v.  Co., 
79  Neb.  395,  114  N.  W.  769;  Wells 
Fargo  &  Co.  r,  Benjamin  (Tex.  Civ.), 
165  S.  W.  120.  Co7np.  Bradv  r.  St. 
Joseph,  167  Mo.  App.  423,  151  S.  W. 
234.  See  vol.  10,  p.  468,  n.  6,  and 
supplement  thereto. 

Cause  of  injury  must  be  left  to  jury 
if  evidence  leaves  it  problematical. 
Palmer  v.  Co.,  56  Or.  262,  108  P.  211. 
Reasonable  inference,  though  it  is  not 
sole  one  which  might  be  drawn,  suf- 
ficient. Lehner  v.  E.  Co.,  223  Pa.  208, 
72  A.  525. 

Individual  responsibility  for  negligent 
act  need  not  be  shown  if  injury  re- 
sulted from  thing  in  defendant's  cus- 
tody. Crawford  v.  Co.,  215  Mo.  3S4, 
114  S.  W.   1057. 

Question  for  court. — "Sometimes  proof 
of  a  particular  fact  establishes  the  neg- 
ligence, in  case  of  there  being  any 
because  the  act  of  commission  or  omis- 
sion, under  the  circumstances,  is  negli- 
gence as  matter  of  law.  Then  the  act 
being  conclusively  established  there  is 
nothing  for  a  jury  to  do.  But  where 
whether  there  was  negligence  or  not  is 
dependable  upon  inference  of  fact  from 
evidentiary  circumstances,  established 
by  direct  evidence,  or  conceded,  in 
general,  the  question  is  for  the  jury. 
It  is  only  where  there  is,  obviously,  no 
conflict  in  the  permissible  inferences 
from  the  evidence,  circumstantial  and 
direct,  that  the  question  is  for  the 
court."  Ennis  v.  Dock  Co.,  148  Wis. 
655,  134  N.  W.  1051.  See  also  Penn- 
sylvania E.  Co.  V.  Goughnour,  208  Fed. 
961,  126  €.  C.  A.  39;  Middleton  v.  Ross, 
202  Fed.  799;  American  C.  &  F.  Co.  r. 
Ruckle,  200  Fed.  47,  118  C.  C.  A.  275; 
Little  Rock  R.  &  E.  Co.  v.  Sledge,  108 
Ark.  D5,  158  S.  W.  1096;  Good  f.  Land 
&  Lumb.  Co.,  107  Ark.  118,  153  S.  W. 
1107;  Tippecanoe,  etc.  Co.  r.  R.  Co. 
(Tnd.  App.),  104  N.  E.  866;  Ashbach  v. 
Tel.  Co.  (la.),  146  N.  W.  441;  Louis- 
ville &  N.  B.  Co.  V.  AUuutt  (Ky.),  151 


S.  W.  14;  Beiser  v.  R.  Co.,  152  Ky. 
522,  153  S.  W.  742;  Lexington  v.  E.  R. 
Co.  V.  Fields,  152  Ky.  19,  153' S.  W.  43; 
Chesapeake  &  O.  R.  Co.  v.  Warnock's 
Admr.,  150  Ky.  74,  150  S.  W.  29;  Teach- 
out  V.  R.  Co.  (Mich.),  146  N.  W,  241; 
Marshall  v.  Taylor,  168  Mo.  App.  240, 
153  S.  W.  527;  Dudley  v.  R.  Co.,  167 
Mo.  App.  647,  150  S.  W.  737;  Strnad  V. 
William  Messer  Co.,  146  N.  Y.  S.  129; 
Garraghty  v.  Hartstein,  '26  N.  D.  148, 
143  N.  W,  390;  Kirkland  V.  Corp.,  97 
S.  C.  '61,  81  S.  E.  306;  Nashville,  etc. 
R.  Co.  V.  Wade,  127  Tenn.  154,  153  S. 
W.  1020;  Freeman  v.  Kennerly  (Tex. 
Civ.),  151  S.  W,  580. 
867-41  Payne  v.  Bottling  Co.,  10  Ga. 
App.  762,  74  S.  E.  1087;  Atlantic  C.  L. 
Co.  V.  Jones,  132  Ga.  189,  63  S.  E.  834; 
Logue  V.  R.  Co.,  102  Me.  34,  65  A. 
522;  S.  V.  Co.,  120  Md.  65,  87  A.  492; 
Brown  r.  R.  Co.,  166  Mo.  App.  255,  148 
S.  W.  457;  Cunningham  V.  Dady,  191 
N.  Y.  152,  83  N.  E.  689;  St.  Louis,  etc. 
R.  Co.  V.  Nichols,  39  Okla.  522,  136  P. 
159;  Kennedy  v.  Williamsport,  11  Pa. 
Super,  91.  See  vol.  2,  p.  808,  n.  5; 
vol.  2,  p.  811,  n.  15  and  supplements 
thereto. 

Justification  or  excuse  set  up  in  special 
picas  must  be  shown  by  defendant- 
Sue!!  ?'.  Derricott,  161  Ala.  259,  49 
S.   395. 

868-42  Quebec,  etc.  R.  Co.  v.  Julien, 
37  Can.  Sup.  632;  North  Jersey  St.  R. 
Co.  i\  Tardy,  142  Fed.  955,  74  C.  C. 
A.  125;  West.  R.  v.  MciGraw  (Ala.),  62 
S.  772;  Wood  r.  R.  Co.,  5  Penne.  (Del.) 
369,  G4  A.  246;  Shockley  v.  MeCul- 
lough,  2  Boyce  (Del.)  504,  82  A.  144; 
Park  v.  Buxton,  10  Ga.  App.  356,  73 
S.  E.  3.57;  Zoeller  v.  Schmitz,  172  111. 
App.  167;  Everett  v.  Foley,  132  Dl. 
App.  438;  Nicoll  v.  Sweet'^  (la.),  144 
N.  W.  615;  Nagel  v.  R.  Co.,  169  Mo. 
App.  284,  152  S.  W.  621;  Heiberger  v. 
Co.,  133  Mo.  App.  452,  113  S.  W.  730; 
Brown  v.  Co.  (Mo.  App.),  109  S.  W. 
1032;  Curtis  v.  R.  Co.,  159  App.  Div. 
757,  144  N.  Y.  S.  1007;  Sweeney  v.  Elec- 
111.  Co.,  158  App.  Div.  449,  143  N.  Y. 
S.  636;  Pyne  v.  Marx,  152  App.  Div, 
471,  137  N.  Y.  S.  33'8;  Moglia  v.  R. 
Co.,  127  App.  Div.  243,  111  N.  Y.  S, 
70;  Elliott  V.  R.  Co.,  127  App.  Div. 
300,  111  N.  Y.  S.  358;  Pearson  v.  Ehrich, 
133  N.  Y.  S.  273;  Martin  v.  M,cCrary, 
115  Tenn.  316,  89  S.  W.  324;  S.  W, 
Tel.,  etc.  Co.  r.  Shirley  (Tex.  Civ.),  1.55 
S.  W.  663;  So.  P.  Co.  v.  Blake  (Tex. 
Civ.)L,  12S  S.  W.  66S. 
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See  vol.  2,  p.  810,  n.  10,  and  supplement 
thereto. 

"Res  ipsa  loquitur"  does  not  dispense 
with  rule  that  he  who  alleges  negli- 
gence must  prove  it.  It  is  simply  a 
mode  of  proving  negligence,  and  does 
not  change  burden  of  proof.  Everett 
17.  Foley,  132  111.  App.  43S;  Ileimberger 
V.  S.  Co.,  16.5  111.  App.  316;  Cunningham 
V.  Dady,  191  N.  Y.  lo2,  83  N.  E.  680; 
Wetsell  V.  Reilly,  159  App.  Div.  688, 
145  N.  Y.  S.  167;  Lvlcs  v.  Co.,  140 
N.  C.  2.5,  52  S.  E.  233;  Ross  c.  Mills, 
140  N.  C.  115,  52  S.  E.  121.  See  Brown 
1?.  Co.  (Mo.  App.),  109  S.  W.  1032.  But 
see  Husher  v.  P.  Co.,  158  App,  Div.  422, 
143  N.  Y.  S.  639. 

869-44  Cleveland,  etc.  Co,  v.  Jones, 
51  Ind.  App.  24.3,  99  N.  E.  .503;  J.  S, 
Young  Co.  1-.  S.,  117  MA.  247.  83  A. 
345;  Haigh  v.  Co.,  123  App.  Div.  376, 
107  N.  Y.  S.  936;  Harvell  v.  Lumb.  Co., 
154  N.  C.  2.54,  70  S.  E,  3S9;  Tex.  &  P. 
E,  Co.  V.  Bailey  (Tex,  Civ.),  1.50  S.  W. 
962;  Wells  Fargo  &  Co.  v.  Beniamin 
(Tex.  Civ.),  165  S.  W.  120;  Coffman  t. 
R,  (Tex.  Civ.),  126  S.  W,  619;  Whar- 
ton v.  Warner,  75  Wash.  470,  135  P. 
235 

869-45  Wing  r.  Co.,  (1909)  2  K.  B. 
652;  Sweenev  v.  Erving.  228  U.  S.  233, 
33  Soip.  Ct.  416,  57  L.  ed.  815;  Norfolk, 
etc.  Co.  r.  Hauser,  211  Fed.  567  (C.  C. 
A.);  Lewis  v.  Roller,  186  Fed.  403; 
Patton  V.  R.  Co.,  179  Fed.  530;  Mis- 
souri, etc.  R.  Co.  r.  Foreman,  174  Fed. 
377,  98  C.  C.  A.  281 ;  Minahan  r.  R.  Co., 
138  Fed.  37,  70  C.  C.  A.  463;  Cincinnati, 
etc.  R.  Co.  v.  Co.,  139  Fed.  .528,  71  C. 
C.  A.  316;  Leonard  r.  Co.,  148  Fed. 
827,  78  C.  C.  A.  517;  So.  P.  R.  Co.  c. 
Carawav  (Ala.).  62  S.  527;  Williams 
v.  Co.,  1-64  Ala.  84,  51  S.  385;  Louisville 
&  N.  R.  Co.  y.  Fitzgerald.  161  Ala.  397, 
49  S.  860;  Robinson  r.  Cowan,  158  Ala. 
603.  47  S.  1018;  St.  Louis.  T.  M.  & 
S.  R.  Co.  r.  Ramsay.  96  Ark.  37,  131 
S.  W.  44;  St.  Louis,  S.  R.  Co.  r.  Lewis. 
91  Ark.  343.  121  S.  W.  268;  Arkansas 
C.  O.  Co.  r.  Carr,  89  Ark.  50.  115  S.  W. 
925;  Western  C,  &  Min.  Co.  r.  Carner, 
87  Ark.  190,  112  S.  W.  392;  Chicago 
M.  &  L.  Co.  r.  Cooper.  90  Ark.  326, 
119  S.  W.  672;  '^liite  v.  Spreckols,  10 
Cal.  App.  287,  101  P.  920;  Creede  IT. 
M.  Co.  r.  Hawman,  23  Colo.  App.  12.'. 
127  P.  924;  Cirardo  v.  Tr.  Co.  (Del.). 
90  A.  476;  Conawav  r.  Dukes  (Del.), 
90  A.  413;  Neelv  r  R.  Co.  (Del.).  80 
A.  211;  Keith  Co.  r.  Co.  (Del.).  87  A. 
715;  Grier  f,  Samuel  (Del.),  86  A.  209; 


Bowen  i.  Steamboat  Co.  (Del.  Super.), 
84  A.  1022;  Warren  f.  Corp.  (Del.),  84 
A.  215;  Gatta  v.  R.  Co.,  2  Bovce  (Del.) 
551,  83  A.  7SS;  Gismondi  c' R.  Co.,  2 
Boyce  (Del.)  577,  S3  A.  136;  Seininski 
r.  Co.  (Del.),  83  A.  20;  Culbert  r.  Co. 
(Del.),  82  A,  1081;  Eiccio  r.  R.  Co. 
(Del.),  82  A.  604;  Evans  ..  R.  Co..  7 
Penne.  (Del.)  458,  SO  A.  G34;  Lonft  r. 
Pyle,  1  Boyce  (Del.)  102,  75  A,  619; 
Wood  v.  R.  Co.,  5  Penne.  (Del.)  369,  64 
A.  246;  Garrett  r.  R.  Co.,  6  Penne. 
(Del.)  29,  64  A.  254;  Robinson  r.  Hiiber. 
6  Penne.  (Del.)  21,  63  A.  873:  Little-  r. 
Tel.  Co,  6  Penne..  (Del.)  374.  67  'A. 
160;  Central,  etc.  R.  Co.  r.  Stiles.  139 
Ga.  49,  76  S.  E.  570;  McCabe  r.  Swift. 
143  111.  App.  404;  Cleveland,  etc.  Co. 
V.  Jones.  51  Ind.  App.  245.  99  X.  E. 
503;  Rush  r.  Co..  135  la.  376.  112  N. 
W,  814;  Louisville  Si  N.  R.  Co.  r.  Tav 
lor's  Admx.,  158  Ky.  633.  166  S.  W. 
109;  Lunsford  r.  R.  Co..  153  Kv.  283. 
1.55  S.  W.  378;  So.  R.  Co.  r.  Pope,  133 
Ky.  835,  119  S.  W.  237;  Frederickson 
r.  Co.,  101  Me.  406,  64  A.  666;  Schior 
V.  Wehner,  116  Md.  .553,  82  A.  r76; 
Stewart  v.  Harman.  108  Md.  446.  70 
A.  333;  Carnev  r.  R.  Co..  212  Mass. 
179,  98  N.  E."605;  Lincoln  r.  R.  Co. 
(Mich.),  146  N.  W.  405;  Serviss  r.  R. 
Co.,  169  Mich.  564.  135  N.  W.  343; 
Ammer  r.  Postal.  168  Mich.  405.  134 
N.  W.  453;  Edwards  r.  L.  Co.,  158 
Afich.  428.  122  X.  W.  1073;  Siegel  r. 
R.  Co..  160  Mich.  270.  125  X.  W.  6: 
Renders  r.  R.  Co.,  144  Mich.  387,  108 
N.  W.  368;  .Tacobson  r.  R.  Co.,  108 
Minn.  517.  120  X.  W.  1089;  TwitrhoU 
r.  R.  Co.,  107  Minn.  383.  120  X.  W. 
531;  Webb  r.  Baldwin.  16.5  Mo.  App. 
240.  147  S.  W.  849;  Glaser  r.  Roths- 
child. 221  Mo.  180.  120  S.  W.  1;  Tluphes 
r.  R.  Co.  (X.  J.).  89  A.  769;  Kings- 
lev  r.  R.  Co..  81  X.  J.  L.  .536.  80  A. 
327;  Knickerbocker  r.  R.  S.  Co..  133 
App.  Div.  787,  118  X.  Y.  S.  82;  Rosen - 
stein  r.  McCutcheon,  155  .\pp.  Div. 
278.  140  X.  Y.  S.  .fl5:  Tied.ien  r. 
E.  Co..  130  App.  Div.  504.  114  X.  Y. 
S.  1056;  IT.nhn  r.  Opera  Co..  126  App. 
Div.  815.  Ill  X.  Y.  S.  161;  Burke  r. 
Co.,  12«  App.  Div.  680,  112  N^  Y.  S. 
893;  Mennev  r.  Horowitz..  115  App.  Div. 
572,  100  X.  Y.  S.  975;  O'Donohue  r. 
Co..  67  Misc.  43.5.  123  N.  Y.  S.  193: 
Moore  r.  .Toline.  123  X.  Y.  S.  117;  Dail 
r.  Tavlor.  151  X.  C.  284.  66  S.  E.  135: 
Tslevr.  Co..  141  X.  C.  220.  ,53  S.  E 
«;41:  Rush  r.  Co..  51  Or.  510.  95  P.  193: 
Beck  V.  Club,  37  Pa.  Super.  521;  Kis- 
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sock  V.  Co.,  15  Pa.  Super.  103;  McDon- 
nell V.  Mills,  241  Pa.  61,  88  A.  81; 
Eeeder  v.  Co.,  231  Pa.  563,  SO  A.  1121; 
Connolly  v.  Union  League,  221  Pa.  21, 
69  A.  1125;  Finch  r.  E.  Co.,  87  S.  C. 
190,  69  S.  E.  208;  Wells,  Fargo  &  Co. 
V.  Benjamin  (Tex.  Civ.),  165  S.  W. 
120;  Stone  &  Webster  Eng.  Corp.  v. 
Brewer  (Tex.  Civ.),  161  S.  W.  38; 
Texas  &  P.  K.  Co.  v.  Bailey  (Tex.  Civ.), 
150  S.  W.  962;  Hopkins  v.  Lumb.  Co. 
(Tex.  Civ.),  144  S.  W.  310;  Commerce, 
etc.  Co.  V.  Camp  (Tex.  Civ.),  117  S.  W. 
451 ;  Lone  Star  B.  Co.  v.  Willie,  52  Tex. 
Civ.  550,  114  S.  W.  186;  Yellow  P.  L. 
Co.  V.  Goble,  115  Va.  682,  79  S.  E.  1036; 
Steele's  Admr.  v.  C.  &  C.  Co.,  115  Va. 
385,  79  S.  E.  346;  Norfolk  &  W.  R. 
Co.  V.  Witt,  110  Va.  117,  65  S.  E.-489; 
McCrorey  v.  Thomas,  109  Va.  373,  63 
S.  E.  1011;  Southern  E.  Co.  v.  Moore, 
108  Va.  388,  61  S.  E.  747;  Mayhew 
f.  P.  Co.,  72  Wash.  431,  130  P.  485; 
Hogg  V.  Co.,  52  Wash.  8,  100  P.  151. 
See  Dickerson  v.  Brittingham  (Del.), 
86  A.  106;  MeCormick,  etc.  Co.  v. 
Gabris,  130  111.  App.  624;  Jones  v. 
Levy,  50  Misc.  624,  98  N.  Y.  S.  206; 
AVharton  v.  Warner,  75  Wash.  470,  135 
P.  235;  infra,  vol.  8,  p.  542,  n.  9;  vol. 
10,  p.  511,  n.  58;  vol.  12,  p.  126,  n.  61 
and  supplements  thereto.  Contra  as  to 
injuries  resulting  from  running  trains. 
St.  Louis,  etc.  E.  Co.  v.  Puckett,  88  Ark. 
204,  114  S.  W.  224,  statute. 
Violating  law  constitutes  prima  facie, 
negligence. — Erie  E.  Co.  v.  Weber,  207 
Fed.  293,  125  C.  C.  A.  37;  Cabanne 
t:  Car  Co.  (Mo.  App.),  161  S.  W.  597; 
Clarke  t\  Woop,  159  App.  Div.  437,  144 
N.  Y.  S.  595;  Hinton  v.  Bogart,  78 
Misc.  46,  137  N".  Y.  S.  697;  Mazetti  r. 
Co.,  75  Wash.  622,  135  P.  633.  See 
Armour  V.  Wanamaker,  202  Fed.  423, 
120  C.  C.  A.  529. 

Use  of  automobiles.  —  Eiley  v.  Fisher 
(Tex.  Civ.),  146  S.  W.  581. 
Occurrence  of  accident  usually  pre- 
vented by  ordinary  care,  evidence  of 
negligence.  Silverman  r.  Carr,  200 
Mass.  396,  86  N.  E.  898. 
Statutory  presumption  of  negligence 
does  not  overcome  evidence;  places  upon 
defendant  duty  of  showing  freedom 
from  negligence.  Jennett  v.  E.  Co., 
162  Fed.  392  (Fla.  statute). 
870-46  Baltimore  &  O.  E.  Co.  v.  Wil- 
son, 117  Md.  198,  83  A.  248;  Galveston, 
etc.  E.  Co.  r.  Senn  (Tex.  Civ.),  125 
S.  W.  322;  Norfolk  &  W.  E.  Co.  v. 
Ehodes,  109  Va.  176,  63  S.  E.  445. 


Presumed  person    who    caused    injury 

saw  what  he  should  and  could  have 
seen.  McDonald  r.  Yoder,  80  Kan.  25, 
101   P.   463. 

Criminal  negligence  may  be  indicated 
by  circumstances  under  which  casualty 
occurred.  A-' an  Schaick  v.  U.  S.,  159 
Fed.  847,  87  C.  C.  A.  27. 
870-47  Fowler  P.  Co.  v.  Enzen- 
perger,  77  Kan.  406,  94  P.  995  (neglect 
of  statutory  duty) ;  Kansas,  etc.  Co.  v. 
Stark,  77  Kan.  648,  95  P.  1047  (neglect 
of  statutory  duty) ;  Von  Trebra  v.  Co. 
209  Mo.  64g,  108  S.  W.  559;  Lincoln 
T.  Co.  V.  Shepherd,  74  Neb.  369,  374, 
107  N.  W.  764.  See  Canadian  P.  E.  Co. 
V.  Boisseau,  32  Can,  Sup.  424.  Comp. 
Battles  V.  E.  Co.  (Mo.  App.),  161  S.  W. 
614. 

It  is  a  reasonable  inference  that,  be- 
cause a  switch  was  open  at  the  time 
of  an  accident,  it  was  open  some  30 
or  60  seconds  before.  Barker  v.  E. 
Co.,  51  Ind.  App.  669,  99  N.  E.  135. 
Failure  to  keep  lookout. — Colorado,  etc. 
E.  Co.  V.  Charles,  36  Colo.  221,  84  P. 
67. 

Violation  of  duty  imposed  by  ordinance, 
rebuttable  evidence  of  negligence.  Shel- 
laberger  v.  Fisher,  143  Fed.  937,  75  C. 
C.  A.  9;  Chicago,  etc.  E.  Co.  v.  Free- 
man, 125  111.  App.  318. 
Act  or  omission  resulting  from  influence 
of  pressing  danger,  presumed  involun- 
tary. Laidlaw  r.  Sage,  158  N.  Y.  73, 
52  N.  E.  679,  44  L.  R.  A.  216;  Filippone 
f.  Eeisenburger,  135  App.  Div.  707,  119 
N.  Y.  S.  632. 

871-48  Sweeney  v.  Erving,  228  U. 
S.  233,  33  Sup.  Ct.  416,  57  L.  ed.  815; 
Hunter  v.  E.  Co.,  188  Fed.  645,  110 
C.  C.  A.  459;  Wood  v.  E.  Co.,  5  Penne. 
(Del.)  369,  64  A.  246;  Warfield  v.  Hep- 
burn, 62  Fla.  409,  57  S.  618;  Helmly 
V.  Savannah,  13  Ga.  App.  498,  79  S.  B. 
364;  Enright  V.  E.  Co.,  165.  111.  App. 
163;  Cubbage  v.  Estate,  155  la.  39,  134 
N.  W.  1074;  Dorn  v.  E.  Co.,  154  la. 
140,  134  N.  W.  855;  Chesapeake,  etc. 
Wks.  V.  Co.,  119  Md.  303,  86  A.  345; 
Mirabile  v.  Co.,  169  Mich.  522,  135  N. 
W.  299;  Jones  v.  Co.,  118  Minn.  217,  136 
N.  W.  741;  Heiberger  v.  Co.,  133  Mo. 
App.  452,  113  S.  W.  730;  Adams  V. 
Hospital,  122  Mo.  App.  675,  99'  S.  W. 
453;  Beeler  v.  Co.,  41  Mont.  465,  110 
P.  528;  Scherzer  P.  Co.,  91  Neb.  407, 136 
N.  W.  62;  Harvey  v.  Proctor,  158  App. 
Div.  139,  142  N.  Y.  S.  139;  Eaton  v. 
E.  Co.,  125  App.  Div.  54,  109  N.  Y. 
S.  419;  Muskogee,  etc.  Co.  v.  Mclntire, 
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37  Okla.  6S4,  133  P.  213;  Shawnee  L. 
&  P.  Co.  V.  Sears.  21  Okla.  13,  9o  P. 
449  (improper  insulation  of  electric 
wire);  Kelley  v.  Inv.  Co.,  66  Or.  1, 
133  P.  826;  "Houston,  etc.  R.  Co.  v. 
Eoach,  52  Tex.  Civ.  95,  114  S.  W.  418. 
Injuries  from  defective  streets,  maxim 
inapplicable.  Citv  of  Corbin  v.  Benton, 
151  Ky.  483,  152  S.  W.  241;  Sinper 
Sew.  Mach.  Co.  r.  R.  Co.,  216  Mass. 
138,  103  N.  E.  2S3;  Qiiinn  v.  Coke  Co. 
(Utah),  129  P.  362,  43  L.  R.  A.  (X.  S.) 
32S. 

Maxim  applicable. — Lark  in  v.  Tee  Cream 
Co.,  161  App.  Div.  77,  146  N.  Y.  S. 
230;  Barnes  v.  Kirk  Bros.,  32  O.  C.  C. 
233. 

This  inference  must  exclude  all  other 
Inferences. — Lucid  v.  P.  Co.,  199  Fe<l. 
377,  118  C.  C.  A.  61;  Ilollanfler  r.  Hu<l- 
son,  152  App.  Div.  131,  136  X.  Y.  S. 
594. 

Eule  inapplicable  to  treatment  of  limb 
by  phvsician.  McGraw  r.  Kerr,  23  Colo. 
App.  163,  12S  P.  870. 
Applies  to  officer  failing  to  make  re- 
turn of  execution.  vSmith  v.  Geraty,  61 
Misc.  101,  112  N.  Y.  S.  1100. 
Pleading  of  negligence  does  not  prevent 
plaintiff  from  claiinintr  benefit  of  pre- 
sumption (Heiberfrcr  v.  T.  Co..  13.3  ^Fo. 
App.  452,  113  S.  W.  730).  unless  he 
alleges  specific  acts,  in  which  case  they 
must  be  proved.  Hamilton  r.  R.  Co., 
114  Mo.  App.  504,  89  S.  W.  893. 
872-49  Delaware  &  H.  Co.  r.  Dix, 
188  Fed.  901.  110  C.  C.  A.  535;  Bvers 
f.  Co.,  159  Fed.  347,  86  C.  C  A.  347; 
Jaquette  f.  Co.,  34  App.  Cas.  (D.  C.) 
41;  Sinkovitz  v.  Co.,  5  Ga.  App.  788, 
64  S.  E.  93;  Barnes  v.  Co.,  235  Til.  566, 
85  N.  E.  921;  Parlucah  T.  Co.  r.  Baker, 
130  Kv.  360,  113  S.  W.  449;  ILaake 
f.  Davis,  166  Mo.  App.  249,  148  S.  W. 
450;  Marceau  r.  R.  Co.,  211  N.  Y.  203. 
105  N.  E.  206;  Eaton  r.  R.  Co.,  195 
N.  Y.  267,  88  N.  E.  378;  Cunningham 
V.  Dadv,  191  N.  Y.  152,  8.1  N.  E.  6^9; 
Nixon  "f.  Co.,  131  App.  Div.  1.52,  115 
N.  Y.  S.  130  (non-observance  of  stat- 
ute); Bunch  r.  R.  Co.,  91  S.  C.  139.  74 
S.  E.  363;  St.  Louis  S.  F.  &  T.  R.  Co. 
V.  Cason  (Tex.  Civ.),  129  vS.  W.  39 1; 
De  Yoe  r.  Co.,  53  Wash.  588.  104  P. 
647.  See  infra,  "Railroads,"  468-3; 
infra.  "Street  Railroads,"  126-61. 
Doctrine  distinguished  from  presump- 
tion of  nocrligonco.  Capehardt  r.  Murta, 
165  ^To.  App.  55.  H5  S.  "\V.  ^27. 
Maxim  merely  a  rule  of  circumstantial 
evidence  which  permits  inference  to  be 


drawn  from  proved  facts.  It  furnishes 
a  working  basis  for  reasonable  hypo- 
thetiial  conjecture,  and  gives  scope  for 
legitimate  reasoning  by  jury.  Cochrell . 
r.  Co.,  5  Ga.  App.  317,  63"  S.  E.  244. 
Tts  application  "presents  principally 
the  que.'^tion  of  the  sufTirienfV  of  cir- 
cumstantial evidence  to  establish,  or  to 
justify  the  jury  in  inferring,  the  exist- 
ence of  the  traversable  or  principal  fact 
in  issue,  the  defendant's  negligence." 
Nebraska,  etc.  Co.  v.  Jefferv,  169  Fed. 
609,  95  C.  C.  A.  137,  quot.' it om  Grif- 
fen  V.  Manice,  166  N.  Y.  IS*?.  59  N.  E. 
925,  82  Am.  St.  630,  .=;2  L.  R.  A.  922. 
Tn  absence  of  maxim  negligence  may 
be  inferred.  TTaekett  r.  R.  Co.,  170  111. 
App.  140;  Hughes  r.  R.  Co.  (N.  J.),  89 
A.  769. 

Proof  of  specific  acts  of  negligence 
does  not  deiirive  plaintiff  of  benefit  of 
presumption  of  negligence  under  gen- 
eral allegation  of  negligence.  Price  v. 
R.  Co.,  220  Mo.  435,  119  S.  W.  932. 
872-50  Wvatt  r.  R.  Co.,  156  Cal.  170, 
103  P.  892;  White  r.  Spreckels,  10  Cal. 
App.  287,  101  P.  920;  Bowley  r.  Man. 
grum,  3  Cal.  App.  229,  84  P.  996;  Saner 
V.  Co.,  3  Cal.  App.  127,  84  P.  425: 
Sinkovitz  r.  Co..  5  Ga.  App.  78«i,  64 
S.  E.  93;  Bonham  r.  Arms  Co.,  179  111. 
App.  469;  Coffev  r.  Sampsell,  174  HI. 
App.  576;  Odum  r.  Ref.  Co.,  173  111. 
App.  348;  Smith  f.  R.  Co.,  165  Til.  App. 
190;  Denman  r.  Daniels,  146  111.  App. 
214;  Independent  B.  Assn.  r.  Sohaller, 
128  111.  App.  .533;  Illinois  S.  Co.  r. 
Zolnowski,  118  Til.  App.  209;  Helgoson 
V.  Higley,  148  Ta.  587.  126  N.  W.  769; 
Walter  r.  Co.,  109  Md.  513.  71  A.  953; 
McXamara  r.  R.,  202  ^^ass.  491.  89 
N.  E.  131;  Rhea  r.  R.  Co..  Ill  Minn. 
271,  126  N.  W.  823;  Woodland  G.  Co. 
r.  Moore  (Miss.),  60  S.  574;  Rice  r. 
R.  Co..  153  Mo.  App.  35.  131  S.  W. 
374;  Price  r.  R.  Co..  220  Mo.  435.  110 
S.  W^  932;  Fleishman  r.  Co.,  148  Mo. 
App.  117,  127  S.  W.  660;  Freeman  r 
Foreman,  141  Mo.  App.  359.  125  S.  W. 
524:  Luecke  r.  Graham.  123  Mo.  App. 
212,  100  S.  W.  505:  KokoU  r.  Co..  77 
N.  .T.  L.  169,  71  A.  120  (runaway  team 
hitched  to  wagon  and  unattended); 
Franeoig  r.  Hanff,  77  N.  J.  L.  364.  71 
A.  1128  (sameV,  Levine  r.  R.  Co.,  134 
App.  Div.  fiOr>,  119  N.  Y.  S.  315; 
Keenan  v.  E.  Co..  129  App.  Div.  117. 
113  X.  Y.  S.  343;  Elliott  r.  R.  Co..  127 
App.  Div.  300.  Ill  N.  Y.  S.  358;  Mog- 
lia  V.  R.  Co..  127  App.  Div.  243.  m 
X.  Y.  S.   70;    Silverberg   r.   New  York. 
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69  Misc.  492,  110  N.  Y.  S.  992;  Eaton 
v:  R.  Co.,  195  N.  Y.  267,  88  N.  E. 
378;  Crosby  v.  R.  Co.,  53  Or.  496,  100 
P.  300;  Derry  C.  &  C.  Co.  v.  Kerbaugh, 
222  Pa.  448,  71  A.  915;  Lyttle  v. 
Denny,  222  Pa.  395,  71  A.  841;  Steven- 
son V.  Co.,  221  Pa.  59,  70  A.  275  (leav- 
ing horse  unhitched  in  street) ;  St.  Clair 
V.  L.  Co.,  38  Pa.  Super.  228;  Patter- 
son, etc.  Co.  V.  R.  Co.,  37  Pa.  Super. 
212;  Nelson  v.  R.  Co.,  92  S.  C.  151, 
75  S.  E.  408;  Texas  &  P.  C.  Co.  v.  Kow- 
sikowsiki,  103  Tex.  173,  125  S.  W.  3, 
rev.  s.  c.  118  S.  W.  829;  International, 
etc.  R.  Co.  V.  Bradt,  57  Tex.  Civ.  82, 
122  S.  W.  59;  St.  Louis  S.  R.  Co.  v. 
Wilcox,  57  Tex.  Civ.  3,  121  S.  W.  588; 
Texas  &  P.  R.  Co.  v.  Endsley  (Tex. 
Civ.),  119  S.  W.  1150;  Galveston,  etc. 
E.  Co.  V.  Thompson  (Tex.  Civ.),  116 
S.  W.  106;  Paris,  etc.  R.  Co.  v.  Robin- 
son, 53  Tex.  Civ.  12,  114  S.  W.  658; 
McCrorey  v.  Thomas,  109  Va.  373,  63 
S.  E.  1011;  Peters  v.  Co.,  108  Va.  333, 
61  S.  E.  745,  22  L.  R.  A.  (N.  S.)  1188; 
Bice  V.  Co.,  62  W.  Va.  685,  59  S.  E. 
626. 

See  Seith  v.  Co.,  144  111.  App.  612; 
Quincy  G.,  etc.  Co.  P.  Sehmitt,  123  111. 
App.  647;  Louisville  Co.  v.  Owens,  32 
Ky.  L.  R.  283,  105  S.  W.  435;  Todd  v. 
E.  Co.,  126  Mo.  App.  684,  105  S.  W. 
671;  McGowan  r.  Nelson,  36  Mont.  67, 
92  P.  40;  McNulty  v.  Ludwig,  153  App. 
Div.  206,  138  N.  Y.  S.  S4;  Cahill  v.  R. 
T.  Co.,  52  Pa.  Super.  561. 
874-51  Barnes  v.  Co.,  143  111.  App. 
259;  Heiberger  v.  Co.,  133  Mo.  App. 
452,  113  S.  W.  730;  Williamson  v.  R. 
€o.,  133  Mo.  App.  375,  113  S.  W.  239; 
Levine  v.  R.  Co.,  134  App.  Div.  606, 
119  N.  Y.  S.  315;  (front  of  defendant's 
car  ran  intO'  car  operated  by  another) ; 
McGuigan  v.  R.  Co.,  224  Pa.  594,  73  A. 
958. 

It  is  to  be  inferred  wires  of  electric 
system  cut  on  behalf  of  defendant 
rather  than  by  trespasser.  Gentzkow 
D.  R.  Co.,  54  Or.  114,  102  P.  614. 
874-52  Minneapolis  E.  Co.  v.  Cronon, 
166  Fed.  651,  92  C.  C.  A.  345;  Wilker- 
son  V.  R.  Co.,  14a  Mo.  App.  306,  124 
S.  W.  543;  Stelter  v.  Cordes,  130'  N.  Y. 
S.  688;  Keenan  v.  Co.,  129  App.  Div. 
117,  113  N.  Y.  S.  343.  See  Chicago,  etc. 
R.  Co.  V.  Lacy,  78  Kan.  622,  97  P.  1025; 
Twitchell  v.  R.  Co.,  107  Minn.  383,  120 
N.  W.  531;  Lone  Star  B.  Co.  v.  Willie, 
52  Tex.  Civ.  550,  114  S.  W.  186. 
874-53  Sinkovitz  v.  Co.,  5  Ga.  App. 
788,  64  S.  E.  93;   Brady  v.  R.  Co.,  76 


N.  J.  L.  744,  71  A.  238;  Robinson  v. 
Co.,  194  N.  Y.  37,  86  N.  E.  805;  Peters 
V.  Co.,  108  Va.  333,  61  S.  E.  745,  22 
L.  R.  A.  (N.  S.)  1188.  See  Illinois  S. 
Co.  V.  Zolnowski,  118  111.  App.  209. 
"The  law  requires  the  plaintiff,  where 
there  are  twO'  causes,  to  show  with  rea- 
sonable certainty  which  of  the  two 
causes  produced  the  injury,  and  if  the 
evidence  shows  that  it  resulted  from 
either  of  two  causes,  for  one  of  which 
the  defendant  is  liable  and  for  the 
other  of  which  he  is  not  liable,  the 
plaintiff  is  then  required  to  show  to 
which  of  these  causes  the  injury  was 
due.  The  plaintiff  must  offer  sufficient 
evidence  to  enable  the  jury  to  trace 
the  casual  connection  between  defend- 
ant's negligence  and  plaintiff's  in- 
jury." Fink  t:  R.  Co.,  161  Mo.  App. 
314,  143  S.  W.  568. 

874-54  Western  C.  &  M.  Co.  v.  Gar- 
ner, 87  Ark.  190,  112  S.  W.  392;  Sauer 
r.  Co.,  3  Cal.  App.  127,  84  P.  425  (two 
travelers  on  highway) ;  McGrath  v.  Co., 
197  Mo.  97,  94  S.  W.  872;  Hardie  v. 
Co.,  205  N.  Y.  336,  98  N.  E.  661; 
Keenan  v.  E.  Co.,  129  App.  Div.  117, 
113  N,  Y.  S.  343;  Dalzell  v.  R.  Co.,  136 
App.  Div.  329,  121  N.  Y.  S.  2.8;  Crane 
t:  Miller,  108  N.  Y.  S.  1015;  Robin- 
son V.  Co.,  53  Misc.  593,  103  N.  Y.  S. 
717.  See  Laurence  t\  Co.,  55  Misc.  257, 
105  N.  Y.  S.  360. 

875-55  Elliott  v.  R.  Co.,  127  App. 
Div,  300,  111  N.  Y.  S.  358  (collision  be- 
tween cars  of  different  companies) ; 
Kurts  V.  Tran.  Co.  (Pa.),  90  A.  525. 
875-56  Wolven  v.  Co.,  143  Mo.  App. 
643,  128  S.  W.  512;  McGuigan  v.  R. 
Co.,  224  Pa.  594,  73  A.  958;  Geiser  v. 
R.  Co.,  223  Pa.  170,  72  A.  351. 
876-57  Minneapolis  E.  Co.  v.  Cronon, 
166  Fed.  651,  92  C.  C.  A.  345;  Stewart 
V.  Harman,  108  Md.  446,  70  A.  333; 
Dentz  V.  R.  Co.,  75  N.  J.  L.  893,  70 
A,  164  ("presumptions  exist  in  favor 
of  the  plaintiff  only  in  the  absence, 
not  in  the  presence  of  explanation  by 
him"). 

876-58  Schier  v.  Wehner,  116  Md. 
553,  82  A.  976. 

877-59  Requena  de  Molina  v.  Co.,  4 
P.  R.  Fed.  356.  See  Crosby  v.  R.  Co., 
53  Or.  496>  100  P.  300. 
877-60  Minneapolis  E.  Co.  v.  Cronon, 
166  Fed.  651,  92  C.  C.  A.  345. 
878-64  Central  R.  Co.  v.  Brown,  165 
Ala.  493,  51  S.  565;  Eaton  r.  R.  Co., 
1  Boyce  (Del.)  435,  75  A.  369;  Sinkovitz 
r.    Co.,   5   Ga.   App.    788,    64   S.    E.   93; 
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fochrell  r.  Co.,  5  Ga.  App.  317,  63 
S.  E.  244  (automatic  starting  of  ma- 
chinery); O'Calla^han  t.  Co.,  242  111. 
336,  89  N.  E.  lOOo;  Barnes  v.  Co., 
235  Til.  566,  8.5  N.  E.  921;  Denman 
r.  Daniels,  146  Til.  App.  214;  Jones  r. 
Pellv  (Ky.),  128  S.  W.  305;  Tracy 
r.  R.  Co.,  204  Mass.  13.  90  N.  E.  416; 
McXamara  v.  I?.,  202  Mass.  491,  89 
N.  E.  131;  Beattie  r.  R.  Co..  201  Mass. 
3,  86  N.  E.  920;  Gerstler  r.  Weinberg, 
160  Mich.  267.  125  N.  W.  1;  I'rice  v. 
R.  Co.,  220  Mo.  435,  119  S.  W.  932; 
IHeishman  v.  Co.,  148  Mo.  App.  117,  127 
S.  W.  660;  Freeman  v.  Foreman,  141 
Mo.  App.  359,  125  S.  W.  524;  Pratt  v. 
R.  Co.,  139  Mo.  App.  502,  122  S.  W. 
1125;  Boucher  v.  R.  Co.,  76  N.  H.  91, 
79  A.  993;  Ferrick  r.  Eidlitz,  195  N.  Y. 
248,  88  N.  E.  33;  Ilenson  r.  R.  Co., 
194  N.  Y.  205,  97  X.  E.  8-5;  McXulty 
r.  Luilwig,  153  App.  Div.  206.  138  N. 
Y.  S.  S4;  Levine  r.  R.  Co.,  134  App. 
Div.  606,  119  N.  Y.  S.  315;  McCor- 
mack  r.  T.  Co..  132  App.  Div.  7(i3.  117 
N.  Y.  S.  532;  Van  Tnwegan  v.  R.  Co., 
126  App.  Div.  297,  110  N.  Y.  S.  9.59; 
Silverberg  r.  New  York,  .59  Misc.  492, 
110  N.  Y.  S.  992;  Crosby  r.  R.  Co.,  53 
Or.  496,  100  P.  300;  St.  Clair  v.  L.  Co., 
38  Pa.  Super.  228;  Patterson,  etc.  Co. 
f.  R.  Co.,  37  Pa.  Super.  212;  Lvttle  f. 
Denny,  222  Pa.  395.  71  A.  841 ;  Petrarca 
l\  Co.,  27  R.  T.  265,  61  A.  648  (ma- 
chine starting  automatically);  St.  Louis 
S.  R.  Co.  V.  Wilcox,  57  Tex.  Civ.  3. 
121  S.  W.  58S;  Paris,  etc.  R.  Co.  v. 
Robinson,  53  Tex.  Civ.  12.  114  S.  W. 
658;  Texas  &  P.  R.  Co.  r.  En.lslov  (Tox. 
Civ.),  119  S.  W.  1150;  Texas  &  P. 
R.  Co.  r.  Kowsikowsiki  (Tex.  Civ.),  118 
S.  W.  829;  Galveston,  etc.  R.  Co.  r. 
Thompson  (Tex.  Civ.).  116  8.  W.  106: 
McCrorev  V.  Thomas.  109  Va.  373.  63 
S.  E.  1011;  Norfolk  &  W.  R.  Co.  v. 
Rhodes,  109  Va.  176,  63  S.  E.  445;  De 
Yoe  r.  Co.,  53  Wash.  588,  10-J  P.  G47. 
102  P.  446.  See  Carroll  v.  R.  Co.,  200 
Mass.  527,  86  N.  VZ.  793;  Peters  v.  Co., 
108  Va.  333,  61  S.  E.  745. 
Defendant's  negligence  must  bo  shown 
by  direct  evidence  to  make  presumption 
effective.  Keenan  r.  Co..  129  App.  Div. 
117,  113  N.  Y.  S.  343. 
879-65  Winters  r.  R.  Co..  163  Fed. 
lOfi;  North  Jersey,  etc.  R.  Co.  r.  Purdy, 
142  Fed.  955.  74 "C.  C.  A.  125;  Western 
Rv.  r.  McGraw  (Ala.).  62  S.  772;  T-ouis- 
ville  &  N.  R.  Co.  r.  Godwin  (Ala.\  62 
P.  769;  St.  Loiiis.  etc.  R.  To.  r.  Ch.im- 
berlain.   105   Ark.    180.   150  S.   W.    157; 


Miles  r.  R.  Co.,  90  Ark.  485,  119  S.  W^ 
837;  St.  Louis,  etc.  R.  Co.  r.  Stell,  87 
Ark.  308,  112  S.  W.  876;  Xilson  r.  Co., 
10  Cal.  App..  103,  101  P.  413;  Georgia 
R.   &   E.  Co.  r.  GiUeland,  133  Ga.  621, 

66  S.  E.  944  (statute);  Sfeiskal  r. 
Co.,  238  Til.  92,  87  N.  E.  117;  Field 
V.  Winheim,  123  111.  Apji.  227;  Louis- 
ville, etc.  T.  Co.  V.  Worrell,  44  Ind. 
App.  4S0,  86  N.  E.  78;  I^ke  Erie  & 
W.  R.  Co.  r.  Cotton,  45  Ind.  App.  580, 
91  N.  E.  253;  Paducah  T.  Co.  r.  Baker, 
130  Ky.  360,  113  S.  W.  449;  Minihan 
r.  R.  Co.,  205  Mass.  402.  91  X.  E.  414; 
James  r.  R.  Co..  204  Mass.  158,  90  X.  E. 
513;  Beattie  r.  R.  Co..  201  Mass.  3,  86 
N.  E.  920;  Gerlach  r.  R.  Co.,  171  Mich. 
474,  137  N.  W.  2^56;  Briscoe  r.  R.  Co., 
222  Mo.  104,  120  S.  W.  1162;  William- 
son r.  R.  Co..  1.33  Mo.  App.  37.5,  113 
S.  W.  239;  Keller  r.  Realty  Co..  12S 
App.  Div.  154,  112  N.  Y.  S.  538;  Mog- 
lia  f.  R.  Co.,  127  App.  Div.  243.  Ill  N. 
Y.  S.  70  (trolley  pole);  Levine  r.  R. 
Co.,  134  App.  liiv.  606.  119  X.  Y.  S. 
315;  Duhmo  r.  Co..  107  App.  Div.  237, 
94  N.  Y.  S.  1102;  Burko  r.  S..  64  Misc. 
558,  119  X.  Y.  S.  lOSi);  McCormack  r. 
T.  Co..  61  Misc.  601.  113  X.  Y.  S.  1006; 
Nelson  r.  R.  Co.,  92  S.  C.  151.  75  S.  E. 
408;   Williford  r.  R.   fo..  85  S.  C.  301, 

67  S.  E.  302;  Sutton  r.  R.  Co.,  82  S.  C. 
345,  64  S.  E.  401;  Shelton  r.  R.  Co., 
86  S.  C.  98.  67  S.  E.  S<>9;  Abilene  & 
S.  R.  Co.  V.  Burleson  (Tex.  Civ.),  157 
S.  W.  1177;  So.  P.  Co.  r.  Blake  (Tex. 
Civ.),  128  S.  W.  668;  Lewis  r.  R.  Co. 
(Tex.  Civ.),  124  S.  W.  1006,  cit.  the 
text;  Houston,  etc.  R.  Co.  r.  R^oach.  52 
Tex.  Civ.  95.  114  S.  W.  418  (explosion 
of  drum  of  heating  apparatus);  Norfolk 
&  W.  R.  Co.  V.  Rhodes.  100  Va.  176.  63 
S.  E.  445;  Gav  r.  Co..  13'^  Wis.  34«.  120 
X.  W.  283.  See  Corbin  r.  Benton,  151 
Ky.  483.  152  S.  W.  241.  43  L.  R.  A. 
(N.  S.)  .591.  .599n;  vol.  2,  p.  912.  et 
seq.;  vol.  10.  p.  566,  n.  49.  and  supple- 
ments thereto;  supra.  "Carriers."  912- 
53,  915-63;  infra.  "Street  Railroads." 
123-47.  Rule  not  limited  to  passengers. 
Geiser  v.  R.  Co..  22.5  Pa.  170.  72  A. 
351. 

Where  train  derailed. — Western  Md.  R. 
Co.  r.  Shivers.  101  Md.  391.  61  A.  618. 
See  Quebec,  etc.  R.  Co.  r.  Julien,  37 
Can.  Sup.  632;  Min.ahan  v.  R.  Co.,  138 
Fed.  37.  70  C.  C.  A.  463. 
Sudden  stoppage  of  car. — Todd  r.  R. 
Co..  126  Mn.  App.  6«i».  105  S.  W.  671. 
Elevator  falling. — Field  v.  Winheim, 
123    111.    App.   227;   Orcutt   r.    Co.,   214 
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Mo.  35,  112  S.  W.  532;  Edwards  r.  Co., 
27  E.  I.  248,  61  A.  646.  ' 

881-66  Wing  v.  Co.,  (1909)  2  K.  B. 
652;  Goold  V.  E.  Co.,  59  Misc.  36,  111 
N.  Y.  S.  1106;  St.  Louis,  etc.  E.  Co. 
V.  Gosnell,  23  Okla.  588,  101  P.  1126 
(jerking  of  freight  train,  injury  to  pas- 
senger) ;  Cline  r.  E.  Co.,  226  'Pa.  586, 
75  A.  850  (in  absence  of  injury  to 
means  of  transportation). 
Test  of  sufficiency  of  carrier's  ap- 
pliances is  purpose  for  which  they  were 
designed,  not  incidental  purpose  to 
which  put.  Twitchell  V.  E.  Co.,  107 
Minn.  383,  120  N".  W.  531. 
882-67  Kirkendall  v.  E.  Co.,  200  Fed. 
197,  205,  118  C.  C.  A.  383;  Western  Ey. 
V.  McGraw  (Ala.),  62  S.  772;  Greinke 
V.  E.  Co.,  234  111.  564,  85  N.  E.  327; 
Sewell  V.  E.,  158  Mich.  407,  123  N.  W. 
2;  Nagel  r.  E.  Co.,  169  Mo.  App.  284, 
152  S.  W.  621;  Price  v.  E.  Co.,  220  Mo. 
435,  119'  S.  W.  932;  Adams  v.  Co.,  156 
N.  C.  174,  72  S.  E.  20^8;  Ft.  Worth, 
etc.  E.  Co.  v.  Day,  50  Tex.  Civ.  407, 
111  S.  W.  663;  Harris  l\  R.  Co.,  52 
Wash.  289,  100  P.  838.  See  vol.  2,  p. 
915,  n.  60,  and  supplement  thereto. 
Bule  extends  to  attempt  to  escape  col- 
lision.—Lehner  V.  E.  Co.,  223  Pa.  208, 
72  A.  525. 

Collision  of  railroad  car  witli  street 
car,  within  maxim.  Mc'Guigan  v.  E. 
Co.,  224  Pa.  594,  73  A.  958. 
Rule  applies  where  collision  occurs  with 
car  of  another  carrier,  but  only  against 
carrier  of  ])assenger.  Stanbridge  v.  E. 
Co.,  135  App.  Div.  38,  119  N.  Y.  S. 
668. 

882-G9  St.  Louis  S.  R.  Co.  v.  Wallace, 
90  Ark.  138,  118  S.  W.  412;  Thompson 
t\  E.  Co.,  136  Mo.  App.  404,  117  S.  W. 
1193  (w^recking  of  train) ;  Jones  v  E. 
Co.,  148  N.  C.  449,  62  S.  E.  521. 
882-71  Freeman  v.  Foreman,  141  Mo. 
App.  359,  125  S.  W.  524. 
883-72  Zaehra  v.  Mfg.  Co.,  159  Mo. 
App.  96,  139  S.  W.  518.  See  Jones  v. 
Pelly  (Ky.),  128  S.  W.  305;  Dittman 
V.  Co.,  125  App.  Div.  691,  110  N.  Y.  S. 
87. 

Maxim  applicable. — Schulk  v.  Traction 
Co.,  154  111.  App.  108;  Scheurer  v.  Co., 
227  Mo.  347,  126  S.  W.  1037. 
Maxim  inapplicable. — Hartford,  etc.  Ins. 
Co.  v.  Brew^  Co.,  201  Fed.  617,  120  C. 
C.  A.  455;  Am.  Car  &  Fdrv.  Co.  v 
Barry,  195  Fed.  919,  115  C.  C.  A.  607; 
Geraghty  r.  Fire  Proofing  Co.,  157  111. 
App.  308;  Geraghtv  v.  William  Grace 
Co.,  157  111.  App.  309;  Isley  v.  Co.,  141 


N.  C.  220,  53  S.  E.  841  (fall  of  iron 
from  trolley  by  reason  of  breaking  of 
chain);  St.  Louis  S.  F.  &  T.  E.  Co.  v. 
Cason  (Tex.  Civ.),  129  S.  W.  394; 
Lynch  V.  Packing  Co.,  63  Wash.  423,  115 
P.  838;  Findley  v.  E.  Co.  (W.  Va.),  78 
S.  E.  396. 

"The  mere  starting  of  a  machine  •with- 
out the  intervention  of  human  agency, 

and  when  it  should  have  remained  at 
rest,  is  of  itself  evidence  of  its  de- 
fective condition."  Eyan  v.  Co.,  200 
Mass.  188,  S6  N.  E.  310. 
884-73  Cincinnati,  etc.  E.  Co,  v.  Co., 
139  Fed.  528,  71  C.  C.  A.  316;  Horton 
V.  E.  Co.,  161  Ala.  107,  49  S.  423;  St. 
Louis,  etc.  R.  Co.  v.  Dawson,  77  Ark, 
434,  92  S.  W.  27;  Talmadge  v.  E.  Co., 
125  Ga.  400,  54  S.  E.  128;  Martin  v. 
McCrary,  115  Tenn.  316,  89  S.  W.  324. 
See  Friederieh  v.  Klese  (Neb.),  145 
N.  W.  353;  infra,  *'Eailroads,"  532- 
12;  vol.  10,  p.  .532,  n.  12,  et  seq.,  and 
supplement  thereto. 

885-75  Presumption  of  negligence 
from  other  fire.  Sampson  v.  Hughes, 
147  Oal.  62,  81  P.  292. 
No  presumption  of  negligence  from 
fire.— Pfeiffer  v.  Aue,  53  Tex.  Civ.  98, 
115  S.  W.  300;  Ulrich  v.  Stephens,  48 
Wash.  199,  93  P.  206. 
886-76  O'Brien  v.  R.  Co.,  19  Ont.  L. 
E.  (Can.)  345  (falling  of  coal  from  ten- 
der) ;  Chamberlain  v.  R.  Co.,  159  Ala. 
171,  48  S.  703;  Gurdon,  etc.  R.  Co.  v. 
Calhoun,  86  Ark.  76,  109  S.  W.  1017; 
Ingalls  V.  D.  Co.,  23  Cal.  App.  652,  139 
P.  97;  Monahan  r.  Realty  Co.,  4  Ga. 
App.  680,  62  S.  E.  127;  Sinkovitz  v.  Co., 
5  Ga.  App.  788,  64  S.  E.  93;  Denman 
r.  Daniels,  146  111.  App.  214;  Talge  M. 
Co.  f.  Hockett  (Ind.  App.),  103  N.  E. 
815;  Nicoll  V.  Sweet  (la.),  144  N.  W. 
615;  Cahill  v.  E.  Co.,  148  la.  .241,  125 
N.  W.  331;  Walter  v.  Co.,  109  -Md. 
513,  71  A.  953;  O'Neil  v.  Toomey 
(Mass.),  105  N.  E.  974;  Gerstler  v. 
Weinberg,  160  Mich.  267,  125  N.  W. 
1;  Potera  v.  Brookhaven,  95  Miss.  774, 
49  S.  617  (falling  of  electric  lamp, 
connected  with  live  wires,  in  street); 
Booker  v.  E.  Co.,  144  Mo.  273,  128  S. 
W.  1012  (trolley  wire);  Gibbs  f.  L.  & 
P.  Co.,  142  Mo.  App.  19,  125  S.  W. 
840;  Sinay  v.  Co.,  140  N.  Y.  S.  1074; 
Pearson  v.  Ehrich,  133  N.  Y.  S.  273; 
Hebert  v.  E.  Co.,  136  App.  Div.  107, 
120  N.  Y.  S.  672  (contact  with  electric 
wire  on  plaintiff's  premises);  Hughes 
V.  Assn.,  131  App.  Div.  185,  115  N.  Y. 
S.  320;  Morris  v.  Zimmerman,  138  App. 
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Div.  114.  122  N.  Y.  S.  900;  Cunning- 
ham f.  Daily,  119  App.  Div.  89,  103 
,  N.  Y.  S.  852  (caving  of  trench);  Papa- 
zian  V.  Baumgartnor,  49  Misc.  244,  97 
N.  Y.  S.  399;  McXulty  v.  Ludwig,  12o 
App.  Div.  291,  109  N.  Y.  S.  703  (fall 
of  sign  overhanging  sidewalk);  Hig- 
gins  r.  Ruppert,  124  App.  Div.  530,  108 
N.    Y.    S.    919    (falling   of   merchamlisc 

i  upon  customer  in  store);  Lvttle  r.  Den- 
ny, 222  Pa.  395,  71  A.  841   (top  of  fold- 

i  ing  bed  in  hotel);  llauer  f.  Elec.  Co., 
51    Pa.    Super.    613;    Patterson    C.   &   S. 

;  Co.  V.  R.  Co.,  37  Pa.  Super.  212  (break- 
ing and  falling  of  electric  wire);  Wash- 
ington r.  Co.  (B,  I.),  70  A.  913  (fall 
of  trolley  pole  on  person  in  street); 
S.  W.  Tel.  &  T.  Co.  V.  Shirlev  (Tex. 
Civ.),  155  S.  W.  663;  MeCrorev  v. 
Thomas,  109  Va.  373.  63  S.  E.  ioil; 
Anderson  r.  Co.,  49  Wash.  398,  95  P. 
325,  16  L.  R.  A.  (X.  S.)  931  (basket 
from  overhead  carrier  system  in  store 
fell  on  customer);  Lipskv  r.  Co.,  136 
Wis.  307.  117  N.  W.  803.  Contra.  Frahm 
V.  Co..  131  App.  Div.  747,  116  X.  Y.  S. 
90;  Joyce  r.  Black,  226  Pa.  408.  75  A. 
602;  Commerce,  etc.  Co.  r.  Camp  (Tex. 
Civ.),  117  S.  W.  451.  Comp.  Rochat  V. 
Knisolv,  144  111.  App.  551 ;  Reino  r.  Co.. 
38  Mont.  291.  99  P.  853.  See  Corbin 
f.  Benton,  151  Kv.  483.  153  S.  W.  241, 
43  L.  R.  A.  (N.  S.)  591.  595n;  Bren- 
nan  r.  Butler,  107  Minn.  430,  120  N.  W. 
540. 

MaYim  inapplicable. — Lewinn  r.  Mur- 
phy. 03  Wash.  356,  115  P.  740. 
886-77  Britton  r.  Transfer  Co.,  155 
111.  App.  317;  McXamara  r.  R.,  202 
Mass.  491,  89  X.  E.  131  (roof  blown 
from  car);  Silva  r.  R..  204  Mass.  63. 
90  N.  E.  547;  Fleishman  r.  Co..  148 
Mo.  App.  117.  127  S.  W.  660;  Texas 
&  P.  R.  Co.  V.  Endslev  (Tex.  Civ.),  119 
S.  W.  1150.  See  supra,  "Carriers," 
918-71. 

887-78  Rockwell  r.  McCovern.  202 
Mass.  6.  88  X\  E.  436  (caving  of  side- 
walk); Teepen  v.  Tavlnr,  141  Mo.  App 
282,  124  S.  W.  1062;"  Miller  r.  Co..  141 
Mo.  App.  462,  126  S.  W.  IS?  (telephone 
pole);  Scharflf  r.  Co.,  115  Mo.  App.  157. 
92  S.  W.  126;  Lubelskv  r.  Silverman, 
49  Misc.  133.  96  X.  Y.  S.  1056.  Contra. 
Ferrick  v.  Eidlitz,  195  N.  Y.  248,  88 
N.  E.  33. 

887-79  Rilev  r.  Co.,  82  Neb.  319,  117 
N,  W.  765;  Crosby  r.  R.  Co.,  53  Or. 
496.  101    P.  204. 

887-80  Louisville  C.  Co.  r.  Guelat. 
150  Kv.  5S3.  150  S.  W.  656;  Ilinmon  r. 


Co.,  75  X.  J.  L.  869,  70  A.  166;  Ballan 
tine  V.  Co..  76  X.  J.  L.  3o8,  70  A. 
167. 

887-81  Silverberg  v.  Xew  York.  59 
Misc.  492,  110  X.  V.  S.  992;  Baker  v. 
Schwartz,  113  X.  Y.  S.  727;  St.  Clair 
V.  Co.,  3S  Pa.  Suj.cr.  22S. 
Fumishing  dangerous  current  of  elec- 
tricity to  dwelling,  prima  facie  neg- 
ligence. Requena  de  Molina  r.  Co.,  4 
P.  R.  Fed.  356.  See  notes  22  L.  R.  A. 
(X.  S.)  11S3;  Ann.  Cas.  1913A,  1184.  - 
Injury  by  escape  of  electricity,  with- 
in rule.  Soiitliwcstirii  T.  ic  T.  Co.  tr. 
Bruce.  *!»  Ark.  :<sl.  117  .^.  W.  564. 
Explosion  of  sufficient  powder  during 
fire  in  store  to  injure  adjacent  prop- 
erty and  persons  in  neighborhood,  raises 
presumption  of  negligence.  Requena  de 
Molina  r.  Co.,  4  P.  R.  Fed.  356. 
888-83  Reliance  Wks.  Co.  c.  Wil- 
liama,  136  Ky.  577.  124  S.  W.  850;  Fitz- 
gerald r.  Goldstein,  56  Misc.  677,  107 
N.  Y.  S.  614;  Elliott  r.  R.  Co.,  127  App. 
Div.  300,  111  X.  Y.  S.  358.  See  Hull 
f.  R.  Co.  (Mass.),  104  N.  E.  747;  Cook 
r.  Xewhall,  213  Mass.  392,  101  X.  E. 
72. 

Where  specific  negligence  alleged,  rules 
of  res  ipsa  l<><)uitiir  inapplii-.tble. 
Israel  r.  R.  Co.,  172  .Mo.  .-^pl'.  '>5G.  155 
S.  W.  1092;  ^rullerv  r.  Tel.  Co.  (Mo. 
App.),  168  S.  W.  213;  Price  r.  R.  Co., 
220  Mo.  435,  119  S.  W.  932;  Fearv  c. 
R.  Co.,  162  Mo.  75,  62  S.  W.  452; 
Tighe  V.  R.  Co.  (Mo.  App.),  107  S.  W. 
1034;  Kenne.lv  r.  R.  Co.,  128  Mo.  App. 
297,  107  S  W".  16;  McCrath  V.  Co.,  197 
Mo.  97,  94  S.  W.  872;  To«ld  v.  R.  Co., 
126  Mo.  App.  684.  105  S.  W.  671;  Gulf 
Pi[>e  L.  Co.  f.  Brvmer  (Tex.  Civ.).  124 
S.    W.    1007. 

Doctrine  need  not  be  invoked  if  there 
is  any  sp(>cific  e^idtMl<•e.  j><>sitive  or  cir- 
cumstantial, warranting  re.TsonaV>le  in- 
ference of  negligence.  Western  S.  C 
A  F.  Co.  r.  Cunningham,  158  Ala.  369, 
48  S.   109. 

889-84  »See  Gerstler  r.  Weinberg,  160 
Mi.h.  267.  125  X.  W.  1. 
889-85  Kxchinion  of  all  other  pos- 
sible causes  of  iniurv.  not  rt'quired. 
T'^eishman  v.  Co.,  148  Slo.  App.  117,  127 
S.  W.  «60. 

889-86  S^e  Eaton  r.  R.  Co.,  195  X. 
Y.  2«7,  88  X.  E.  ?.:<. 
Futile  attempt  by  either  or  both  parties 
to  shnw  rause  of  injury  does  not  af- 
fect application  of  maxim.  McXamara 
r.   R..  202   >[ass.  491,  89  X.   E.  131. 
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889-87  Southwestern  T.  &  T.  Co.  v. 
Bruce,  89  Ark.  581,  117  S.  W.  564; 
Sinkovitz  v.  Co.,  5  Ga.  App.  788,  64 
S.  E.  93;  Denman  v.  Daniels,  146  111. 
App.  214;  Jones  V.  Pelly  (Kv.),  128 
S.  W.  305;  Walter  v.  Co.,  109  Mel.  513, 
71  A.  953;  McNamara  r.  E.,  202  Mass. 
491,  89  N.  E.  131;  Rockwell  v.  Mc- 
Govern,  202  Mass.  6,  88  N.  E.  436; 
Potera  r.  Brookhaven,  95  Miss.  774,  49 
S.  617;  Booker  f.  R.  Co.,  144  Mo.  App. 
273,  128  S.  W.  1012;  Baker  v.  E.  Co., 
142  Mo.  App.  354,  126  S.  W.  764;  Hei- 
berger  v.  T.  Co.,  133  Mo.  App.  452,  113 
S.  W.  730;  Moglia  v.  E.  Co.,  127  App. 
Div.  243,  111  N.  Y.  S.  70;  Hebert  v. 
Co.,  136  App.  Div.  107,  120-  N.  'Y.  S. 
672;  Crosby  v.  E.  Co.,  53  Or.  496,  100 
P.  300,  101  P.  204;  McGuigan  f.  R. 
Co.,  224  Pa.  594,  73  A.  958;  St.  Clair 
V.  L.  Co.,  38  Pa.  Super.  228;  Texas  & 
P.  R.  Co.  V.  Endsley  (Tex.  Civ.),  119 
S.  W.  1150;  St.  Louis  S.  R.  Co.  v.  Wil- 
cox, 57  Tex.  Civ.  8,  121  S.  W.  588.  See 
infra,  "Street  Railroads  "  126-61. 
Doctrine  not  applicable  in  case  of  tres- 
passer or  licensee.  McLain  v.  R.  Co., 
121  111.  App.  614. 

890-88  O'Brien  v.  R.  Co.,  19  Ont.  L 
R.  345;  Chamberlain  v.  R.  Co.,  159  Ala. 
171,  48  S.  70'3;  Stephen  f.  Duffy,  142 
111.  App.  219  (servant  not  connected 
with  work  in  which  damaging  agency 
used);  Cahill  r.  E.  Co.,  148  la.  241, 
125  N.  W.  331;  Illinois  R.  Co.  v. 
Vaughn,  33  Ky.  L.  R.  906,  111  S.  W. 
707.  (collision);  Doherty  v.  Booth,  200 
Mass.  522,  86  N.  E.  945;  Gerstler  v. 
Weinberg,  160  Mich.  267,  125  N.  W. 
1;  Jenkins  v.  R.  Co.,  105  Minn.  504,  117 
N.  W.  928;  Mobile,  etc."  R.  Co.  r.  Hicks, 
91  Miss.  273,  46  S.  360  (derailment  of 
car  as  result  of  excessive  speed  on  un- 
ballasted track);  Scheurer  v.  Co.,  227 
Mo.  347,  126  S.  W.  1037;  Gibler  v.  R. 
Co.,  148  Mo.  App.  475,  128  S.  W.  791; 
Miller  v.  Co.,  141  Mo.  App.  462,  126 
S.  W.  187;  Pratt  v.  R.  Co.,  139  Mo. 
App.  502,  122  S.  W.  11123;  Riley  v.  Co., 
82  Neb.  319,  117  N.  W.  765;  Marceau 
V.  R.  Co.,  211  N.  Y.  203,  105  N.  E.  206; 
Lorenzo  v.  Faillace,  132  App.  Div.  103, 
116  N.  Y.  S.  326  (under  labor  laws, 
1897);  Van  Suwegen  v.  R.  Co.,  110  N. 
Y.  S.  959;  Duvall  v.  R.,  152  N.  C.  524, 
67  S.  E.  lOO'S  (collision);  Trimmier  v. 
R.  Co.,  81  S.  C.  203,  62  S.  E.  209  (mis- 
placed switch);  Missouri,  etc.  R.  Co. 
V.  Williams,  103  Tex.  228,  125  S.  W. 
881;  Gulf,  etc.  R.  Co.  r.  McGinnis  (Tex. 
Civ.),    147    S.    W.    1188;    International, 


etc.  E.  Oo.  V.  Bradt,  57  Tex.  Civ.  82, 
122  S.  W.  59;  Texas  &  P.  C.  Co.  v.  Kow- 
sikowsiki  (Tex,  Civ.),  118  S.  W.  829; 
Galveston,  etc.  R.  Co.  P.  Thompson 
(Tex.  Civ.),  116  S.  W.  106  (derailment 
of  engine) ;  Le  Bee  v.  Co.,  51  Wash. 
81,  97  P.  1104,  47  Wash.  57,  91  P. 
560  (breaking  of  cable  furnished  by 
master  for  particular  purpose  when 
properly  used) ;  Cleary  v.  Co.,  53  Wash. 
254,  101  P.  888  (fall  of  scaffolding  fur- 
nished by  master  while  used  properly) ; 
Lipsky  V.  Co.,  136  Wis.  307,  117  N.  W. 
803.  Contra,  Northern  P.  R.  Co.  v.  Dix- 
on, 139  Fed.  737,  71  C.  C.  A.  5"55;  Lone 
Star  B.  Co.  V.  Solcher  (Tex.  Civ.),  126 
S.  W.  26.  Comp.  Ashcraft  v.  Wks.,  148 
Ta.  420,  126  N.  W.  1111;  Feingold  v. 
Co.,  113  N.  Y.  S.  1018,  where  it  is  said 
doctrine  can  rarely  be  invoked  between 
emplo.ver  and  employe.  "There  must 
appear  from  the  surrounding  circum- 
stances attending  the  accident  that,  ex- 
cept for  some  negligence  on  the  part 
of  the  master  either  of  omission  or 
commission,  the  accident  would  not  have 
happened."  See  Lane  v.  Co.,  125  App. 
Div.  808,  110  N.  Y.  S.  91.  And  see 
notes  6  L.  R.  A.  (N.  S.)  337;  16  L.  R.  A. 
(N.  S.)    214. 

The  Georgia  act  of  1909  "creates  a 
cause  of  action  in  all  cases  where  an 
employe  is  killed  or  injured  as  the  re- 
sult of  negligence  on  the  part  of  the 
agents  or  servants  of  a  railroad  com- 
pany, or  negligent  defects  in  its  equip- 
ment or  roadbed.  If  death  results  from 
an  injury  to  an  employe,  the  company 
is  presumed  to  have  been  negligent,  and 
carries  the  burden  of  proving  dili- 
gence. 'If  death  does  not  result  from 
the  injury,  the  presumption  of  negli- 
gence shall  be  and  remain  as  now  pro- 
vided by  law  in  case  of  injury  received 
by  an  employe  in  the  service  of  a 
railroad  company.'  Civil  Code  1910, 
§2782.  In  Wrightsville  &  Tennille  R. 
Co.  V.  Tompkins,  9  Ga.  App.  154,  70 
S.  E.  955,  this  court  had  occasion  to 
discuss  the  act  of  1909  at  some  length, 
and  especially  that  part  of  the  statute 
quoted  above.  It  was  held  that  the 
act  'did  not  affect  existing  presump- 
tion, so  far  as  an  employe  injured,  but 
not  killed,  is  concerned.'  "  Atkinson 
V.  Swords,  11  Ga.  App.  167,  74  S.  E. 
1093. 

Application  of  rule  in  favor  of  em- 
ployes.— Rule  applied  in  favor  of  em- 
ployes in  these  cases:  Byers  p.  Co., 
159  Fed.  347,  86  C.  C.  A.  347;  Sullivan 
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r.  Rowe,  194  Mass.  500,  80  N.  E.  459; 
Moyiiihan  c.  Co.,  14(5  Mass.  586,  16 
N.  E.  574,  4  Am.  St.  348;  McLean 
17.  R.  Co.,  137  Mkh.  482,  100  N.  W. 
748;  Schoepper  t\  Co.,  113  Mich.  582, 
71  N.  W.  1081;  Sackewitz  f.  Co.,  78 
Mo.  App.  144;  Gorman  r.  Milliken,  42 
Misc.  336,  86  X.  Y.  S.  609;  Samuels  f. 
McKesson,  99  X.  Y.  S.  294;  Fearing- 
ton  r.  Co.,  141  X.  C.  80,  53  S.  E.  662; 
Hemphill  v.  Co.,  Ill  X.  C.  487,  54  S.  K 
420. 

Distinctions.  —  These  cases  illustrate 
j  groumls  upon  ■which  the  rule  rests  and 
state  some  distinctions  goveniinfj  its 
application:  Patton  v.  R.  Co.,  179  IT.  S. 
658;  Cincinnati,  etc.  R.  Co.  i.  Co..  139 
Fed.  528,  71  C.  C.  A.  316,  1  L.  R.  A. 
(X.  S.)  533;  Illinois  C.  R.  Co.  r.  (  ough- 
lin,  132  Fed.  801,  65  C.  C.  A.  101;  Car- 
negie S.  Co.  r.  Bvers,  149  Fed.  667, 
82  C.  C.  A.  115,  8  L.  R.  A.  (X.  S.) 
677;  Griffin  v.  R.  Co.,  148  Mass.  143, 
19  X.  E.  166.  12  Am.  St.  520,  1  L.  R.  A. 
698.     See  890-89. 

890-89  Cryder  r.  R.  Co.,  152  Fed. 
417,  81  C.  C.  A.  559;  Ilenahan  r.  Lvons, 
201  Mass.  269,  87  X.  E.  602;  Lane  r. 
Co.,  125  App.  Div.  808,  110  X.  Y.  S.  91 
("the  doctrine  of  res  ipsa  loquitur  as 
between  employer  and  employed  can 
rarely  be  invoked")- 
891-90  Henahan  r.  Lvons,  201  Mass. 
269,  87  X.  E.  602;  Texas  &  P.  C.  Co.  v. 
Kowsikowiski,  103  Tex.  173,  125  S. 
W.  3. 

891-92  Bvers  v.  Co.,  159  Fed.  347, 
86  C.  C.  A.  347;  Chamberlain  r.  R.  Co., 
159  Ala.  171,  48  S.  703;  Sullivan  v. 
Tr.  Co.,  34  App.  Cas.  (D.  C.)  358; 
Sinkovitz  v.  Co.,  5  Ga.  App.  7SS,  64 
S.  E.  93;  Thom]>son  r.  R.  Co.,  243  Mo. 
336,  148  S.  W.  484;  Gibler  v.  R.  Co., 
148  Mo.  App.  475,  128  S.  W.  791;  Mor- 
ris V.  Zimmerman.  138  Apjt.  Div.  114, 
122  X.  Y.  S.  900;  Elliott  v.  R.  Co..  127 
App.  Div.  300,  111  X.  Y.  S.  358;  Jonrs 
r.  R.  Co.,  148  X.  C.  449,  62  S.  E.  521; 
Martin  V.  Trans.  Co.,  237  Pa.  15,  85 
A.  29. 

892-94  Birmingham,  etc.  Co.  r.  Dem- 
mins,  3  Ala.  App.  359,  57  S.  404.  See 
infra,  "Railroads,"  514-20,  et  soq.,  and 
vol.  10,  p.  514,  n.  20,  and  supplement 
thereto. 

89S-95  See  vol.  10,  p.  515,  n.  22,  and 
aupjdoment    thereto. 

893-96     See  vol.  10,  p.  516,  n.  23,  and 
pupplomcnt    thereto. 
894-97     See    Mobile   L.    &   R.    Co.    v. 
McKay,  163  Ala.  Ill,  50  S.  1035. 


894-98  St.  Louis  S.  W.  R.  Co.  r.  Con- 
Icy  (Tex.  Civ.),  142  S.  W.  36. 
894-1  Birmingham,  etc.  Co.  r.  Dem- 
mins,  3  Ala.  Aj.p.  359,  57  S.  404;  Car- 
lisle r.  R.  Co.,  166  Ala.  591,  52  S.  341; 
Ga.  So.  &  F.  R.  Co.  v.  Kcll,  10  Ga.  App. 
675,  73  S.  E.  1074;  Oliveira  f.  Co.  (R. 
I.),  72  A.  817. 

895-4  Gross  negligence  not .  presumed 
from  happening  of  accident  in  absciue 
of  evidence  showing  degree  of  care- 
lessness considerably  in  excess  of  that 
essential  to  show  mere  negligence.  Mar- 
tin i\  R.  Co.,  205  Mass.  16,  91  X.  E. 
159. 

896-5  Hare  v.  R.  Co.,  101  Ark.  564, 
142  S.  W.  862;  Cleveland,  etc.  Co.  v 
Jones,  51  Ind.  App.  245,  99  X.  E.  503; 
Williams  v.  Lumb.  Co.,  125  La.  10S7, 
52  S.  167;  Wisniewski  r.  R.  Co.,  177 
Mich.  481,  143  X.  W.  613;  La  Pray 
f.  Lavoris  Chemical  Co.,  117  Minn.  152, 
134  X.  W.  313;  Jewell  r.  Co.,  143  Ma 
App.  200,  127  S.  W.  .598;  Chase  r.  R. 
Co.,  91  Xeb.  81,  135  X.  W.  430;  Martin 
f.  R.  Co.,  81  X.  J.  L.  588,  80  A.  477; 
Ft.  Worth,  etc.  R.  Co.  v.  Stalcup  (Tex. 
Civ.),  167  S.  W.  279;  Marshall,  etc.  R. 
Co.  V.  Pettv  (Tex.  Civ.),  145  S.  W. 
1195;  Mitchell  c.  Coke  Co.,- 67  W.  Va. 
4S0,  68  S.  E.  366.  See  vol.  9,  p.  895, 
n.  72. 

On  the  contrary,  in  the  absence  of  evi- 
dence, the  law  jirosumes  that  the  de- 
ceased was  exercising  reasonable  and 
ordinary  care  at  the  time  of  his  in.iury 
w^ith  a  view  to  his  safetv.  Albrecht 
r.  Morris,  91  Xeb.  442,  136  X.  W.  48; 
Schaefer  v.  Ice  Co.,  238  Pa.  367,  86 
A.  193. 

Burden  of  showing  freedom  from  neg- 
ligence in  use  of  autninolpilo  on  high- 
way is  on  owner.  Mclntyre  r.  Coote, 
19"0nt.  L.  R.  9.  statute. 
896-6  Xew  Connellsville  Coal  & 
Coke  Co.  r.  Kilgore,  4  Ala.  App.  3.34, 
58  S.  966;  Kilbv  Frog  &  Switch  Co.  v. 
Jackson,  175  Ala.  125,  57  S.  691; 
Gatta  r.  Phila.  B.  &  W.  R.  Co..  2  Bovco 
(Del.)  551,  83  A.  7'!«5;  Louisville  &  X. 
R.  Co.  r.  Moran,  148  Kv.  41S.  146  S. 
W.  1131;  Pevton  r.  City.  130  I^n.  986, 
58  S.  852;  Williams  r.  Union  F.  Co., 
126  La.  502,  52  S.  678;  Xorris  r.  An- 
thonv,  193  Mass.  .225,  79  X.  E.  258; 
Lear'v  r.  Tr.  Co.,  171  Mich.  365,  137 
X.  W.  225:  Borden  f.  City,  161  Mo. 
App.  633,  144  S.  W.  161;  Harrington 
r.  R.  Co.,  37  Mont.  169,  95  P.  S.  16 
L.  R.  A.  ex.  S.)  395  (rit.  cases  pro  and 
con);    Dunn   v.   E.   Co.,   122   X.   Y.   S. 
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1066;  Brudie  v.  Branch  Inc.,  122  N.  Y. 
S.  963;  International,  etc.  E.  Co.  v. 
Brice  (Tex.  Civ.),  Ill  S.  W.  1094. 
Failure  to  follow  advice  of  fellow 
workers  in  protecting  himself  from 
blast  does  not  render  plaintiff  guilty 
of  contributory  negligence  as  a  mat- 
ter of  law.  Chenoa-Hignite  C.  Co.  v. 
Philpot's  Admr.,  152  Ky.  385,  153  S. 
W.  457. 

Under  the  federal  employers'  liability 
act  contributory  negligence  can  only  be 
shown  in  mitigation  of  damages.  Hall 
V.  Co.,  169  111.  App.  12.  See  supra, 
"Damages,"  19-41;  also  "Master  and 
Servant,"  544-26. 

Negligence. — But  an  employe,  in  a  dan- 
gerous place  in  the  discharge  of  his 
duties,  is  not  therefore  guilty  of  con- 
tributory negligence.  Paris  &  G.  N.  E. 
Co.  V.  Boston  (Tex.  Civ.),  142  S.  W. 
944. 

896-7  Griskell  v.  E.  Co.,  81  S.  C.  193, 
62  S.  E.  205. 

A  boy  of  ten  or  eleven  years  of  age, 
who  is  not  shown  to  be  deficient  men- 
tally, must  be  presumed  to  know  the 
danger  to  be  anticipated  from  crossing 
in  front  of  a  moving  car.  Byrnes  v.  E. 
Co.,  133  N.  Y.  S.  243. 
897-9  Phelps  v.  Board  of  Comrs.,  118 
Md.  175,  82  A.  1058. 
The  mere  fact  that  one  occupies  a 
position  upon  the  public  highway  for 
some  minutes  did  not  as  a  matter  of 
law  make  him  guilty  of  contributory 
negligence.  Berler  v.  Kane,  139  App. 
Div.  76,  123  N.  Y.  S.  835. 
Presence  in  the  street  of  a  push-cart 
peddler  is  not  contributory  negligence 
per  se.  Collender  v.  Eeardon,  123  N.  Y. 
S.  587. 

897-10  Indianapolis  v.  Keeley,  167 
Ind.  516,  79  N.  E.  499;  Loftus  V.  L.  Co. 
(Mass.),  104  N.  E.  575.  Comp.  Har- 
rington V.  E.  Co.,  37  Mont.  169,  95  P. 
8,  16  L.  E.  A.  (N.  S.)  395. 
898-11  But  see  Stotler  v.  E.  Co.,  200 
Mo.  107,  98  S.  W.  509,  where  plaintiff 
was  left  by  injuries  as  though  dead 
and  had  no  knowledge  of  the  affair, 
she  was  entitled  to  presumption  of  due 
care. 

898-12  Rothschild  v.  Levy,  118  111. 
App.  78. 

898-13  Eollins  v.  E.  Co.,  139  Fed. 
639,  71  C.  C.  A.  615;  C.  &  E.,  etc.  E. 
Co.  V.  Heerey,  203  111.  492,  &8  N.  E. 
74;  Eosenthal  v.  E.  Co.,  164  111.  App 
221  (accident  at  railroad  crossing) ; 
Chicago  v.  Thomas,  141  lU.  App.  122; 


Elgin,  etc.  E.  Co.  v.  Hoadley,  122  111. 
App.  165;  Breen  v.  R.  Co.  (la.),  143  N. 
W.  846;  Ellis  r.  Co.,  133  la.  11,  110  N. 
W.  20;  Gilbert  r.  E.  Co.,  161  Mich.  73, 
125  N.  W.  745;  Chase  v.  E.  Co.,  91  Neb. 
81,  135  N.  W.  430;  Grimm  v.  Co.,  79 
Neb.  395,  114  N.  W.  769;  Stewart  v. 
E.  Co.,  141  N.  C.  253,  53  S.  E.  877.  See 
also  vol.  9,  p.  895,  n.  72. 
Presumption  does  not  relieve  plaintiff 
of  proof  of  negligence  on  defendant's 
part  or  that  injury  was  caused  thereby. 
Powers  V.  E.  Co.,  143  Mich.  379,  106 
N.   W.    1117. 

899-15  Cahill  v.  Stone,  153  Cal.  571, 
96  P,  84;  Jollimore  v.  Conn.  Co.,  86 
Conn.  314,  85  A.  373;  Wilkinson  v.  Co., 
64  W.  Va.  93,  61  S.  E.  875  (infant  over 
fourteen  presumed  sensible  of  danger 
and  to  have  power  to  avoid  it).  But 
see  Gregg  v.  King  Co.  (Wash.),  141  P. 
340.  Comp.  Richardson  v.  Nelson,  221 
111.  254,  77  N.  E.  583  (child  under  seven 
incapable  of  contributory  negligence) ; 
Chicago,  etc.  E.  Co.  v.  Freeman,  125  111. 
App.  318  (child  between  five  and  six 
not  guilty  of  contributory  negligence) ; 
U.  S.  N.  G.  Co.  i\  Hicks,  134  Ky.  12, 
119  S.  W.  166;  Cincinnati,  etc.  E.  Co.  v. 
Sowders  (Ky.),  119  S.  W.  203  (under 
fourteen  presumed,  prima  facie,  not  to 
know  what  will  be  result  of  acts) ; 
Cherry  r.  E.  Co.,  163  Mo.  App.  53,  145 
S.  W.  837;  Gress  v.  E.  Co.,  228  Pa.  482, 
77  A.  810;  Tucker  v.  Mills,  76  S.  C. 
.539,  57  S.  E.  626  (infant  between  seven 
and  fourteen  is  presumed  incapable  of 
contributory  negligence).  Contra  as  to 
child  of  ten  or  twelve.  Potera  V. 
Brookhaven,  95  Miss.  774,  49  S.  617. 
No  precise  age  at  which  child  consid- 
ered capable  of  exercising  care  for  his 
own  protection  and  chargeable  with 
negligence  as  if  he  were  adult.  Cahill 
V.  Stone,  153  Cal.  571,  96  P.  84;  E. 
Co.  V.  Carlson,  58  Kan.  62,  48  P.  635; 
Biggs  V.  Co.,  60  Kan.  217,  56  P.  4,  44 
L.  E.  A.  655. 

The  question  as  to  whether  a  child's 
capacity  is  such  that  it  may  be  charge- 
able with  contributory  negligence  is  a 
question  of  fact  for  the  jury,  unless 
so  young  and  immature  as  to  require 
the  court  to  judicially  know  that  it 
could  not  contribute  to  its  own  injury 
or  be  responsible  for  its  acts,  or  so 
old  and  mature  that  the  court  must 
know  that,  though  an  infant,  yet  it  is 
responsible.  Birmingham  &  A.  R.  Co. 
V.  Mattison,  166  Ala.  602,  52  S.  49. 
A  cMld  four  years  of  age  is  hot  eharge- 
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able  with  contributory  negligence, 
Howard  r.  Scarritt  Estate  Co.,  161  Mo. 
App.  552,  J-14-  S.  W.  1S5. 
If  a  child  is  incapable  of  exercising 
care,  the  issue  of  negligence  on  its 
part  must  be  determined  by  the  con- 
duct of  those  having  charge  of  it. 
Grella  f.  Wharf  Co.,  211  Mass.  54,  97  N. 
E.  745. 

904)-16  See  infra,  "Presumptions," 
8S.")-25,  et  seq. 

Burden  of  proof  not  affected  by  rule 
of  res  ipsa  locjuitur.  Accident  regarded 
aa  some  evidence  of  negligence  in 
jury's  discretion.  Sweenev  v.  Erving, 
228  U.  S.  233,  33  Sup.  Ct.  416,  57  L.  ed. 
815;  Morrisett  v.  Mills,  151  N.  C.  31,  65 
S.  E.  514. 

900-17  Easlev  r.  R.  Co.,  96  Miss.  396, 
50  S.  491;  MacDonald  v.  K.  Co.,  219 
Mo.  468,  118  S.  W.  78;  Kokoll  v.  Co., 
77  N,  J.  L.  169,  71  A.  120;  Lovine  v. 
R.  Co.,  134  App.  Div.  606,  119  X.  Y. 
S.  315;  Mizzell  v.  Mfg.  Co.,  158  X.  C. 
265,  73  S.  E.  802;  Dormer  r.  Co.,  16 
Pa.  Super.  407;  San  Antonio  T.  Co.  v. 
Probandt  (Tex.  Civ.),  125  S.  W.  931 
(presumption  continues  until  rebutted); 
Ft.  Worth,  etc.  Co.  r.  Day,  50  Tex.  Civ. 
407,  Ills.  W.  663.  See  supra,  900-16. 
901-19  Willi  ford  r.  R.  Co.,  85  S.  C. 
301.  67  S.  E.  302.  See  infra,  "Street 
Railroads,"  123-4S. 

Burdeu  not  shifted  to  defendant  where 
it  has  attcmj)ted  to  remove  imputation 
of  negligence.  Ft.  Worth,  etc.  R.  Co. 
f.  D.av,  50  Tex.  Civ.  407,  111  S.  W.  663. 
901-20  Southwestern  T.  &  T.  Co.  r. 
Bruce,  89  Ark.  581,  117  S.  W.  .564; 
Nawrocki  r.  R.  Co.,  156  111.  App.  563, 
af.  248  111.  101,  93  X.  E.  332;  Schaller 
V.  Assn.,  225  111.  492,  80  X.  E.  334; 
Paducah  T.  Co.  r.  Baker,  130  Ky.  360, 
113  S.  W.  449;  Horn  r.  Breakstone,  133 
N.  Y.  S.  285;  Lorenzo  r.  Faillace.  132 
App.  Div.  103,  116  X.  Y.  S.  326;  Xigro 
t\  Willson,  50  Misc.  656.  99  X.  Y.  S. 
344;  International,  etc.  R.  Co.  r.  Sand- 
lin,  57  Tex.  Civ.  151,  122  S.  W.  60; 
Galveston,  etc.  R.  Co.  r.  Thompson 
(Tex.  Civ.),  116  S.  W.  lOfi. 
902-21  Grant  v.  Bangor  R.  &  Elec 
Co..  109  Tkle.  133,  83  A.  121;  Gates  i\ 
Becbo.  170  Mich.  107,  135  X.  W.  934. 
Boarding  moving  car  is  not  conclusiva 
evidence  of  contributory  negligence. 
Palfrey  l.  United  Rvs.  Co.  of  S.  &  L., 
162  Mo.  App.  470,  142  S.  W.  773. 
902-22  Xebraska.  etc.  Co.  r.  Jeffery. 
169  Fed.  609,  95  C.  C.  \.  137:  Seaboard 
A.  L.  K.  Co.  f.  Thompson,  57  Fla.  155, 


48  S.  750  (statutory  presumption); 
Sewell  f.  R.,  158  Mich.  407,  123  X.  W. 
2;  Alcott  f.  Co.,  77  X.  J.  L.  llO,  71 
A.  45. 

Presumption  does  not  survive  suf- 
ficieut  proof  of  due  care  by  defend- 
ant; it  is  for  .jury  to  infer  ucgligonco 
from  application  of  it.  Jenkins  r.  Co., 
105  Minn.  504,  117  X.  W.  92S.  Author- 
ity of  jury  to  decide  whether  inference 
of  negligence  shall  be  drawn  can  bo 
exclu(lod  only  by  "undisputed  proof, 
not  merely  testimony,  that  such  negli- 
gence did  not  occur."  Lipsky  f.  Co., 
136  Wis.  307,  117  X.  W.  803. 
Burden  on  plaintiff  to  show  damage 
lid  not  result  from  cause  not  within 
defendant's  control.  <'"as3  r.  Sanger,  77 
X.  .1.  L.  412.  71  A.  1126. 
Evidence  in  rebuttal  must  be  clear. 
Easier  v.  R.  Co.,  96  Mi.ss.  396,  50  S. 
491. 

902-23  Proof  accident  might  have 
happened  without  negligence  rebuts  pre- 
sumjition.  (!av  r.  <'o..  13^  Wis.  34S, 
120  X.  W.  2^3! 

Pleading  specific  acts  of  negligence  pre- 
vents aiiplicaticn  of  rule  of  res  ipsa 
loquitur.  Gibler  r.  R.  Co.,  148  Mo. 
App.  475.  12S  S.  W.  791. 
9<)2-24  Alabama  Great  So.  R.  Co.  r. 
Demoville,  167  Ala.  292.  52  S.  406; 
Louisville  &  X.  R.  Co.  r.  Fitzgerald.  161 
Ala.  397,  49  S.  860;  Gulf  C.  Co.  r.  Har- 
rington, 90  Ark.  256.  119  S.  W.  249; 
Jones  r.  Leonardt.  10  Cal.  App.  284.  101 
P.  811;  Silva  r.  R.,  204  Mass.  fi3.  90 
X.  E.  547;  Ammer  r.  Postal.  168  Mich. 
405,  131  X.  W.  453;  Haake  r.  Davis. 
166  Mo.  App.  249.  148  S.  W.  4.50;  Wer- 
ner V.  R.  Co.,  138  Mo.  App.  1,  119  S. 
W.  1076;  Eder  r.  Post.  135  App.  Div. 
.«.59,  120  X.  Y.  S.  139;  Ingloso  r.  R.  To., 
133  App.  Div.  198.  117  X.  Y.  S.  392; 
Houston,  etc.  R.  Co.  r.  Boone.  105  Tex. 
188.  146  S.  W.  533;  Mi.ssouri.  etc.  R.  Co. 
r.  Bush.  56  Tex.  Civ.  69,  120  S.  W.  224. 
903-25  Dubois  r.  Luthmers,  147  la. 
315,    126    X.    W.    147.  • 

Fact  of  injury  is  evidence  of  contribu- 
torv   Tirgli'.'iMico.     Glaser   r.   Rothschild, 
2'^!    Mo.   ISO,  120  S.   W.   1. 
9(»3-26     StoUery  r.  R.  Co..  24,3  HI.  290. 
90  X.  E   709;  Elgin,  etc.  R.  Go.  r.  Hn.qd 
lev.   220  111.  462.   77   X.   E.   l.'Sl;    Pitts 
biirgh,   etc.   R.   Co.  r.   Ins.   Co..   44   Ind. 
.■\pp.  2fiS,  87  X.  E.  995. 
003-27     But    see    Prince    r.    Co..    201 
M.MSS.   276.  S7  X.   E.  558. 
Rule   due   care   proved   if   enough   cir- 
1  cumstances  are  shown  to  support  Infer- 
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ence  nothing  in  plaintiff's  conduct  con- 
tributed to  injury  (ibid)  does  not  ap- 
ply unless  all  circumstances  relating  to 
decedent's  conduct  at  time  of  injury 
are  shown.  French  v.  Sabin,  202  Mass. 
240.  8S  N.  E.  S45. 

Exception  if  positive  testimony  cannot 
be  procured.  Prince  V.  Co.,  201  Mass. 
276,  87  N.  E.  558;  Hamma  f.  Co.,  203 
Mass.  572,  89  N.  E.  1043. 
904-28  Baxter  v.  E.  Co.,  190  N.  Y. 
439,  83  X.  E.  469,  in  action  for  death 
freedom  from  contributory  negligence 
may  be  shown  by  circumstantial  evi- 
dence. Contra,  Coney  v.  Finn,  130  App. 
Div.  440,  114  N.  Y.  S.  864  (labor  law, 
1897).  See  Eiggs  v.  Co.,  134  App.  Div. 
672.  119  N.  Y.  S.  548. 
904-29  Montreal,  etc.  P.  Co.  v. 
Eegau,  40  Can.  Sup.  580;  Waters-P.  O. 
Co.  r.  Deselms,  212  U.  S.  159;  Eeed  v. 
E.  Co.,  162  Fed.  750  (between  master 
and  servant);  St.  Louis,  etc.  E.  Co.  v. 
Hempfling,  107  Ark.  476,  156  S.  W.  171; 
St.  Louis  S.  E.  Co.  v.  Lewis,  91  Ark. 
343,  121  S.  W.  268;  Morse  v.  E.  Co.,  8l 
Conn.  395,  71  A.  553;  Calkins  r.  Lumb. 
Co.,  23  Ida.  128,  129  P.  435;  Humason 
V.  R.  Co.,  259  111.  462,  102  N.  E.  793; 
Smith  V.  E.  Co.,  169  111.  App.  132;  El- 
gin, etc.  E.  Co.  V.  Hoadley,  220  Til.  462, 
77  N.  E.  151;  Chicago  v.  Thomas,  141 
111.  App.  122;  Pittsburgh,  etc.  E.  Co. 
V.  O 'Conner,  171  Tnd.  686,  85  N.  E.  969; 
Evansville  M.  B.  Co.  v.  Loge,  42  Ind. 
App.  461,  85  N.  E.  979;  Donda  v.  E. 
Co.,  141  la.  82,  119  N.  W.  272;  Louis- 
ville &  N.  E.  Co.  r.  Hahn,  135  Ky.  251, 
122  S.  W.  142;  Huddleston  r.  Co.,  138 
Ky.  506,  12'8  S.  W.  589;  O 'Donnell  v. 
E.  Co.,  205  Mass.  200,  90  N.  E.  977; 
•Eowe  V.  Bregenzer,  161  Mich.  684,  126 
N.  W.  706;  Scheurer  v.  Co.,  227  Mo. 
347,  126  S.  W.  1037;  Gordon  r.  E.  Co., 
222  Mo.  516,  121  S.  W.  80;  Adams  v 
E.  Co.,  174  Mo.  App.  5,  160  S.  W.  38; 
Collins  V.  M.  Co.,  143  Mo.  App.  333, 
127  S.  W.  641;  Jewell  v.  Mfg.  Co.,  143 
Mo.  App.  200,  127  S.  W.  598;  Potter  v. 
E.  Co.,  142  Mo.  App.  220,  126  S.  W. 
209;  Wallace  v.  E.  Co.,  48  Mont.  427, 
13S  P.  499;  Osterholm  V.  Co.,  40  Mont. 
508,  107  P.  499;  Bail  v.  Tavlor,  151  N. 
C.  284.  66  S.  E.  135;  Coalgate  v.  Hurst, 
25  Okla.  588,  107  P.  657;  Gvnther  P. 
Brown,  67  Or.  310,  134  P.  11 86;  Eogers 
V.  Co.,  54  Or.  387,  103  P.  514;  Tucker  V 
E.  Co.,  227  Pa.  66,  75  A.  991;  Thornton 
V.  Ev.  (S.  C),  82  S.  E.  433;  Walton  v. 
Burchel,  121  Tenn.  715,  121  S.  W.  391; 
Gulf,  etc.  E.  Co.  V.  Fowler,  57  Tex.  Civ. 


556,  122  S.  W.  593;  International,  etc. 
E.  Co.  V.  Bradt,  57  Tex.  Civ.  82,  122  S. 
W.  59;  Bush  v.  M.  Co.,  54  Wash.  212, 
103  P.  45;  Ohrstrom  V.  Taeoma,  57 
Wash.  121,  106  P.  629. 
See  Burns  v.  United  E.  Co.,  176  Mo. 
App.  330,  158  S.  W.  394;  vol.  2,  p.  920, 
n.  79;  vol.  2,  p.  936,  n.  19;  vol.  3,  p. 
103,  n.  38,  and  supplement  thereto. 
905-30  Delaware  &  H.  Co.  v.  Beemer, 
171  Fed.  821,  96  C.  C.  A.  493;  Louisville 
&  N.  E.  Co.  V.  Dilburn,  178  Ala.  600,  59 
S.  438;  Eobertson  v.  Co.,  238  111.  344, 
87  N.  E.  373;  Wullner  v.  C.  Co.,  145  111. 
App.  486;  Stewart  V.  E.  Co.,  136  Ky. 
717,  125  S.  W.  154;  Jackson  v.  E.  Co., 
161  Mich.  163,  125  N.  W.  763;  Harrison 
t:  E.  Co.,  195  N.  Y.  86,  87  N.  E.  802; 
Sanders  v.  E.  Co.,  160  N.  C.  526,  76  S. 
E.  553;  St.  Louis  S.  E.  Co.  v.  Ford,  56 
Tex.  Civ.  521,  121  S.  W.  709;  Missouri, 
etc.  E.  Co.  V.  Williams  (Tex.  Civ.),  117 
S.   W.    1043. 

Written  report  by  employe  to  his  su- 
perior,  not  admissible.     Central  Union 

D.  &.E.  Co.  V.  Mansfield,  169  Fed.  614, 
95  C.  C.  A.  142. 

905-31  Girard  v.  Co.,  82  Conn.  271, 
73  A.  747;  Betts  v.  Hancock,  139  Ga. 
198,  77  S.  E.  77;  Blair  r.  E.  Co.,  243  111. 
224,  90  N.  E.  691;  Conover  v.  Coal  Co., 
161  111.  App.  74;  Savage  v.  Hayes,  142 
111.  App.  316;  Interstate  C.  Co.  v.  Shel- 
ton,  152  Kv.  92,  153  S.  W.  1;  Kington 
C.  Co.  V.  Aaron,  147  Ky.  480,  144  S.  W. 
371;  Musolf  r.  Co.,  108  Minn.  369,  122 
N.  W.  499;  .lohnson  v.  Co.,  143  Mo.  App. 
441,  127  S.  W.  692  (regardless  of  de- 
fendant's knowledge);  Hollingsworth  v. 
Co.,  38  Mont.  143,^99  P.  142;  Corcoran 
V.  Co.,  15  N.  M.  9,  103  P.  645;  Chiav- 
aroli  V.  Co.,  131  App.  Div.  372,  115  N. 
Y.  S.  327;  Schaller  v.  Brick  Co.  (Or.), 
139  P.  913;  Gulf,  etc.  E.  Co.  v.  Dickens, 
54  Tex.  Civ.  637,  118  S.  W.  612  (to  ac- 
count for  plaintiff's  conduct);  Cook  v. 
Co.,  51  Wash.  316,  98  P.  1130;  Berger 
V.  Abel.  141  Wis.  321,  124  N.  W.  410. 
See  also  vol.  8,  p.  543,  n.  11. 
Speed  which  elevator  ordinarily  capable 
of  making  admissible  on  question  of 
care  and  duty  to  obtain  qualified  opera- 
tors. Devine  r.  Boston  Store,  167  111. 
App.  443;  Goldblatt  v.  Brocklebank,  166 
111.  App.  315  (automobile,  its  greatest 
speed). 

Statement    conditions    were    old    and 
much  worn,  a  conclusion.     Denver,  etc. 

E.  Co.  V.  Eeiter,  47  Colo.  417,  107  P 
1100. 
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905-34  Noonan  r.  Coal  Co.,  173  111. 
App.  541;  I..ouisville  &  N.  R.  Co.  f. 
Pearcy  (Ky.),  121  S.  W.  1037  ^for  spe- 
cial purpose  onlv) ;  Dick  v.  Con.  Co., 
153  App.  Div.  651,  138  N.  Y.  S.  700. 
See  Rurdette  C.  Co.  r.  Bunting  (Ark.), 
167  S.  W.  77. 

Evidence  admissible  to  show  slippery 
condition  of  a  iribin  floor  on  which 
plaintiff  fell.  Chicapo,  etc.  R.  T'o.  v. 
Lvnch,  201  Fed.  70,  119  C.  C.  A.  408. 
905-35  Alabama  G.  S.  R.  Co.  f. 
Yount,  165  Ala.  537,  51  S.  737;  Grassclli 
Chcni.  Co.  V.  Davis,  166  Ala.  471,  52  S. 
35;  Dow  V.  Co.,  157  Cal.  ls2,  106  P. 
587;  Lucas  r.  R.  Co.,  171  111.  App.  1; 
Mt.  Morpan  C.  Co.  r.  Shumate,  157  Kv. 
654,  163  S.  W.  1090;  Edwards  r.  Lain 
(Ky.),  119  S.  W.  175  (test  of  air  in 
mine  davs  after  accident);  Whitinp-M. 
C.  Co.  V.  Preston,  121  Md.  210,  88  A. 
110;  L'Hote  v.  Co.,  203  Mass.  294.  89 
N.  E.  532  (to  show  nepliponce  in  not 
directinp  servant  to  use  means  pro- 
vided for  protection) ;  Harrison  f. 
Green,  157  Mich.  090.  122  X.  W.  205; 
Clemens  r.  P.  Co..  153  Mich.  495.  117 
N.  W.  187;  Jenkins  r.  R.  Co.,  105  Minn. 
504,  117  X.  W.  928;  Phillips  r.  Shoe  Co. 
(Mo.  App.),  165  R.  W.  1183;  Chapman 
r.  Min.  Co..  177  Mo.  App.  264,  162  S. 
W.  648;  Landers  r.  R.  Co.,  156  Mo. 
App.  580.  137  S.  W.  605;  Titus  r.  Min. 
Co..  47  Mont.  583,  133  P.  677;  ITollinps- 
worth  r.  Co..  38  Mont.  143.  09  P.  U2; 
Sepelman  r.  R.  Co.,  W2  X.  Y.  R.  1068; 
Robinson  r.  Morris.  30  R.  T.  132.  73  A. 
611;  Odepard  t'.  Co.,  130  Wis.  659,  110 
X.   W.   800. 

See  Macon  D.  &  S.  R.  Co.  r.  Anchors. 
1  JO  Ga.  531.  70  S.  E.  153;  vol.  6,  p.  494. 
n.  51;  vol.  10.  p.  526.  n.  75,  and  supple 
ments  thereto;  also  voT.  8,  p.  513,  n.  13. 
Cnmp.  Dorrance  r.  R.  Co.,  175  Mich. 
10*<.  141   X.  w.  mi. 

907-36  Penn.  R.  Co.  v.  Hummel.  167 
Fed.  80,  02  C.  C.  .\.  541;  Cnrriere  r. 
Co.,  203  Mass.  322.  80  X.  E.  544;  Musolf 
r.  Co.,  108  Minn.  360.  122  X.  W.  400; 
Cotner  v.  R.  Co.,  220  Mo.  284.  110  S.  W. 
610;  Corcoran  r.  Co..  15  X.  M.  0.  103  P. 
645. 

Subsequent  condition  of  cars  shown  to 
fiv  place  whciiic  Dbstructinn  came  upon 
track.  Louisville  &  X.  R.  Go.  r.  Fitz- 
pcrnld.  161  Ala.  307.  40  S.  860. 
907-37  Louisville  &  X.  R.  Co.  r.  Wil- 
son. 162  .Ma.  5<?8.  .'^O  ?!.  1<3<?:  Guilfoil  C. 
Go.  r.  Cl.nrk  CTnd.  App.\  99  X.  E.  777; 
Tilton  r.  Havrrhill,  203  M.nss.  580.  80 
X.  E.  1040;  Clack  r.  Co..  138  Mo.  App. 


205,  119  S.  W.  1014;  Jojtfe  r.  Black, 
226  Pa.  408,  75  A.  602;  McCloskey  c. 
Borough,  4  Pa.  Super.  181.  See'  SL 
Louis  O.  M.  &  S.  R.  Co.  f.  Thurmaa 
(Ark.),  161  S.  W.  10.54. 
907-38  And  in  Kentucky  and  Mary- 
land. Warren  r.  .Tcuaesse  (Ky.),  122 
S.  W.  862;  Annapolis,  etc  Co.  i.  Fred- 
ericks, 109  Md.'595,  72  A.  534.  Seo 
also  Conover  r.  Coal  Co.,  161  111.  App. 
74. 

907-39  Funston  r.  Hoffman.  232  IlL 
360,  !53  X.  K.  917;  Kcdes  r.  Coal  Co., 
140  111.  App.  434;  S.  r.  J^anipan,  111 
Md.  481,  74  A.  818;  Xeary  r.  R.  Co..  37 
Mont  461,  97  P.  944.  Comp.  Christian- 
sen  V.  McLellan,  74  Wa«h.  318,  133  P. 
434. 

Failure  to  show  similarity  of  condition* 
affects  woiplit.  not  i  oinj.ctcni  y,  of  evi- 
dence. Gulf,  etc.  R.  Co.  r.  Fowler,  57 
Tex.  Civ.  556,  122  S.  W.  593. 
908-40  Chicapo  M.  &  L.  Co.  e. 
Cooper,  90  Ark.  326,  119  S.  W.  672  (may 
warrant  inference  of  neplipence) ;  Con- 
over  r.  Coal  Co..  161  111.  App.  74;  Stew* 
art  V.  R.  Co.,  136  Ky.  717,  125  S.  W. 
154  (and  chanpes  in  interim);  Edwards 
V.  Co.,  158  Mich.  428.  122  X.  W.  1073; 
Orcutt  r.  Co..  214  Mo.  35.  112  S.  W 
532  (conditions  of  elevator  as  far  back 
as  two  years  prior  to  injury  and  down 
to  within  few  davs  thereof);  Dick  r. 
C.  Co.,  153  App.  Div.  6.51,  138  N.  Y.  S. 
700;  Sopelman  r.  R.  Co..  112  N.  Y.  S. 
1068;  Blpvins  r.  Co..  150  X.  C.  493,  64 
S.  E.  428;  S.  r.  Wolford.  29  R.  I.  450, 
72  A.  306  (rate  of  speed);  Carr  r.  L. 
Co..  29  R.  I.  276.  70  A.  196.  (rit.  local 
cases);  So.  P.  Co.  r.  Vauphn  (Tex. 
Civ.),  165  S.  W.  885;  Xiles  C.  R.  Ca 
(Vt.).  89  A.   629. 

See  vol.  6,  p.  493.  n.  47.  et  soq;  vol.  10, 
p.  526,  n.  75,  and  supplements  thereto. 
908-41  Orepon  Co.  r.  Roe.  176  Fed. 
715,  100  C.  C.  A.  269;  St.  Louis  S.  R. 
Co.  r.  Ivowis.  91  Ark.  343.  121  S.  W. 
268;  Robertson  r.  Co.,  143  111.  App. 
301;  Pnte  r.  Coal  Co..  15<5  Til.  App. 
57<i;  Savage  r.  Haves.  142  111.  App.  316; 
Ashcraft  r.  Wks."  148  In.  420,  126  N. 
W.  1111;  Donovan  r.  Co.,  201  Maw. 
.357.  87  N.  E.  580;  Ryan  r.  Co..  200 
Mass.  188.  86  X.  E.  310;  Redmond  c. 
R.  Co.,  225  Mo.  721.  126  S.  W.  1.59;  So. 
P.  Co.  r.  Vauphn  (Tex.  Civ.).  16.5  S. 
W.  S85:  Marshal  r.  Mills.  82  Vt.  489^ 
74  .\.  10<5;  Kbiska  r.  Yoemans.  .54  Wash. 
465.   in:?  p.   <;i9. 

908-42  T.ouis^-ille  /k  X.  R.  Go.  r.  Wil- 
son.   162  Ala.  5SS,  50  S.   18S;   Foley  c. 
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Everett,  li3  111.  App.  250;  Finnane  v. 
Perry  (la.),  145  N.  W.  494;  Chandler 
f.  Bowersock,  81  Kan.  606,  106  P.  54; 
Dulligan  v.  Co.,  201  Mass.  227,  87  N. 
E.  567;  Jenkins  v.  E.  Co.,  105  Minn. 
504,  117  N.  W.  928;  Corcoran  v.  Co., 
15  N.  M.  9,  103  P.  645;  Devine  f.  Co., 
126  App.  Div.  7,  110  N.  Y.  S.  119;  Mis- 
souri, etc.  E.  Co.  V.  Williams  (Tex. 
Civ.),  117  S.  W.  1043,  103  Tex.  228,  125 
S.  W.  881. 

908-43  Olsen  v.  Levy,  8  Cal.  App. 
487,  97  P.  7G  (speed  of  automobile  just 
before  wrong);  Willson  v.  Logan,  139 
111.  App.  204;  Sticht  v.  Co.,  195  N.  Y. 
70,  87  N.  E.  801;  Niles  v.  E.  Co.  (Vt.), 
89  A.  629  (question  of  remoteness  is 
for  the  court). 

Evidence  of  prior  condition  inadmissi- 
ble as  between  master  and  servant  if 
no  change  since  latter  entered  service. 
Simoneau  v.  Eiee,  202  Mass.  82,  88  N. 
E.  433.  And  if  wind  and  weather 
might  influence  it.  Harrison  v.  E.  Co., 
195  N.  Y.  86,  87  N.  E.  802. 
Effect  of  use  upon  similar  things  may 
be  shown  by  condition  of  thing  causing 
injury  prior  thereto.  Izydorczyk  v. 
Co.,  225  Pa.  533,  74  A.  428. 
909-48  Ballantine  v.  Co.,  76  N.  J.  L. 
358,  70  A.  167.  See  Waligora  v.  Co., 
107  Minn.  .554,  119  N.  W.  395. 
910-49  Eule  not  applied  strictly  to 
defects  in  railroad  ties.  Missouri,  etc. 
E.  Co.  V.  Williams  (Tex.  Civ.),  117  S. 
W.  1043. 

910-53  Alabama,  etc.  R.  Co.  D. 
Choate  (Ala.),  64  S.  78  (plaintiff  al- 
lowed to  show  general  condition  of 
jacks  used  by  defendant  where  they 
were  similar  to  the  one  which  caused 
the  accident) ;  Poczerwinski  i\  Co.,  105 
Minn.  SOo,  117  N.  W.  486  (protection  of 
another  saw  in  same  mill) ;  Phelps  v. 
Co.,  218  Mo.  572,  117  S.  W.  705;  Hiller- 
brand  v.  M.  Co.,  141  Mo.  App.  122,  121 
S.  W.  320  (not  always  material);  Carr 
V.  Co.,  29  R.  L  276,  70  A.  196.  But  see 
Lawson  v.  Co.  (Tex.  Civ.),  162  S.  W. 
1023. 

As  to  degree  of  similarity  necessary. — 
See  Holliday  &  W.  Co.  v.  O'Donnell 
(Ind.  App.),  101  N.  E.  642. 
ITumber  of  things  similar  to  that  in 
question  in  use  on  defendant's  prem- 
ises at  time  of  accident  may  be  shown 
as  basis  for  showing  amount  and  kind 
of  care  given  them.  Carr  f.  Co.,  29  E. 
I.    276,   70   A.    196. 

911-54     See  vol.   6,  p.  500,  n.  75,   76 
and  77,  and  supplement  thereto. 


911-55  Katzenstein  V.  Hartford,  80 
Conn.  663,  70  A.  23;  San  Antonio,  etc. 
E.  Co.  V.  Spencer,  55  Tex.  Civ.  456,  119 
S.  W.  716;  Haekett  v.  E.  Co.,  141  Wis. 
464,  124  K".  W.  1018  (condition  of  track 
at  other  places  relevant  on  issue  of 
negligence  in  running  at  excessive 
speed). 

912-57  A.dams  v.  E.  Co.,  243  111.  191, 
90  N.  E.  382;  Wysoeki  v.  Zinc  Co., 
154  111.  App.  363;  Gordon  v.  E.  Co.,  146 
la.  588,  123  N.  W.  762;  Louisville  & 
N.  E.  Co.  V.  Stewart,  131  Ky.  665,  115 
S.  W.  775;  Murr  V.  E.,  204  Mass.  74, 
90  N.  E.  400;  Gray  v.  Co.,  187  N.  Y. 
376,  80  N.  E.  201;  Stoner  r.  Co.,  40  Pa. 
Super.  599;  Missouri,  etc.  E.  Co.  v.  Will- 
iams, 103  Tex.  Civ.  228,  125  S.  W.  881. 
Conp.  Sipes  v.  E.,  54  Wash.  47,  102  P. 
10o7. 

913-61  Eoloff  V.  Ice  Co.,  158  111.  App. 
614;  Murr  r.  E.,  204  Mass.  74,  90  N". 
E.  400;  Gray  v.  Co.,  187  N.  Y.  376,  80 
N.  E.  201;  Forseth  V.  Co.,  142  Wis.  87, 
124  N.  W.  1036. 

913-62  St.  Louis,  etc.  E.  Co.  v.  Free- 
man, 89  Ark.  326,  116  S.  W.  678;  Emer- 
ling  V.  Coal  Co.,  149  111.  App.  97;  Sav- 
age V.  Hayes,  142  111.  App.  316;  Eeid  V. 
S.  S.  Co.  (Me.),  90  A.  609;  Maryland, 
etc.  E.  Co.  V.  Brown,  109  Md.  304,  71 
A.  1005  (in  court's  discretion);  Eon- 
deau  V.  Sayles,  30  E.  I.  228,  74  A.  785. 
See  Brunger  v.  Co.,  6  Cal.  App.  691,  92 
P.  1043. 

Cause  may  be  shown  by  evidence  of 
condition  at  prior  time  and  another 
place.  Northern  A.  E.  Co.  v.  Counts, 
166  Ala.  550,  51  S.  938. 
Knowledge  of  witnesses  who  testified 
to  condition  previous  to  injury  may  bo 
confirmed  by  proof  of  condition  then 
Kelland  v.  Co.,  75  N.  H.  168,  71  A 
947. 

914-63  Chicago,  etc.  E.  Co.  v.  Me 
Donough,  1'61  Fed.  657,  88  C.  C.  A.  517 
Johns  17.  E.  Co.,  226  Pa.  319,  75  A.  408 
914-65  Larrabee  v.  McGuinness,  165 
Fed.  169,  91  C.  C.  A.  203;  Johnson  v 
E.  Co..  164  Mo.  App.  600,  147  S.  W.  529 
914-66  Landers  v.  E.  Co.,  134  Mo 
App.  80',  114  S.  W.  543.  Contra,  Fraser 
J.  B.  Co.  V.  Baird  (Tex.  Civ.),  128  S 
W.  460;  Place  v.  B.  Co.,  82  Vt.  42,  71 
A.  836. 

914-67  Davidson  v.  U.  S.,  143  Fed. 
315,  7.3  C.  C.  A.  425;  Lake  v.  Co.,  160 
Fed.  887,  88  C.  C.  A.  69;  Adams  v. 
Crimm,  177  Ala.  279,  58  S.  442;  Nash- 
ville, etc.  E.  Co.  V.  Eagan,  167  Ala. 
277,  52  S.  522;  Pekin,  etc.  Co.  v.  Eamey, 
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105  Ark.  483,  158  S.  W.  156;  St.  Louis, 
etc.  Co.  V.  Steed,  105  Ark.  205,  151  S. 
W.  257;  Ft.  Smith  L.  &  T.  Co.  v.  Soard, 
79  Ark.  38&,  96  S.  W.  121;  St.  Louis, 
etc.  E.  Co.  V.  Plunilee,  78  Ark.  147,  95 
S.  W.  442;   Parkin  v.  Co.,   157  Cal.  41, 

106  P.  210;  Diamond  R.  Co.  i\  Harry- 
man,  41  Colo.  415,  92  P.  922;  Town  v. 
Fairfield,  25  Colo.  App.  187,  ISC  P.  471; 
Koskoff  r.  Goldman,  86  Conn.  415,  85 
A.  588;  Scott  i\  Dist.,  27  App.  Cas.  (D. 
C.)  413;  Aurora  v.  Plummer,  122  111. 
App.  143;  Korab  v.  E.  Co.  (la.),  143 
N.  W.  876;  Bell-Knox  C.  Co.  v.  Gregory, 
152  Kv.  415,  153  S.  W.  465;  Interstate 
Coal  Co.  V.  Shelton,  152  Ky.  92,  153  S. 
W.  1;  Fluehart  Collieries  Co.  v.  Elam, 
151  Ky.  47,  151  S.  W.  34;  Louisville  & 
N.  E.  Co.  V.  Stewart,  131  Ky.  665,  115 
S.  W.  775;  Louisville,  etc.  E.  Co.  r. 
Morton,  28  Kv.  L.  R.  355.  89  S.  W.  213; 
Consolidated,  etc.  Co.  v.  S.,  109  Md.  186, 
72  A.  o51  (to  show  negligent  condition 
at  time  of  occurrence);  Stewart  v.  Har- 
man,  108  Md.  446,  70  A.  333;  Ziehm  v. 
Co.,  104  Md.  48,  64  A.  61;  Anshen  r. 
E.  Co.,  205  Mass.  32,  91  N.  E.  157; 
C-onnollv  V.  Furbush,  201  Mass.  271,  87 
N.  E.  409;  Beverly  r.  E.  Co.,  194  Masi. 
450,  80  N.  E.  507  '(inadmissible  to  show 
defective  condition,  but  admissible  to 
show  improvements  practically  posci- 
ble) ;  Miniea  v.  Coop.  Co.,  175  Mo.  App. 
91,  157  S.  W.  1006;  Johnson  r.  E.  Co., 
164  Mo.  App.  600,  147  S.  V,'.  529;  Lan- 
ders r.  E.  Co.,  134  Mo.  App.  80,  114  S. 
W.  543;  Woods  V.  Poplar  Bli'iff,  136  Mo. 
App.  155.  116  S.  W.  1109;  Titus  r.  :\rin. 
Co.,  47  Mont.  583,  133  P.  677;  Pribeno 
V.  E.  Co.,  81  Xeb.  657,  116  N.  W.  494; 
Causa  r.  Kennv,  156  App.  Div.  134,  141 
N.  Y.  S.  98;  Davenport  r.  Matthews. 
130  App.  Div.  257,  114  N.  Y.  S*.  715; 
Schultz  V.  P.  Co.,  127  App.  Div.  305, 
111  N".  Y.  S.  281;  Blevins  r.  Co.,  150  K 
C.  493,  64  S.  E.  428;  Shawnee,  etc.  Co. 
V.  Motesenbocker  (Okla.).  138  P.  790; 
Sloan  r.  Warronburg,  36  Okln.  523,  129 
P.  720;  Marien  r.  Walsh  &  Co.,  64  Or. 
583,  131  P.  505;  Love  r.  Lumb.  Co.,  64 
Or.  129,  129  P.  492;  Ferrari  r.  Co.,  5  4 
Or.  210,  102  P.  1016;  Mattoson  r.  R. 
Co.,  218  Pa.  527,  67  A.  847;  Cunning- 
ham r.  B.  Co.,  40  Pa.  Super.  212;  Fick 
V.  Jackson,  3  Pa.  Super.  378;  Ghaner 
f.  Co.,  85  S.  C.  90.  67  S.  E.  242;  Kan. 
etc.  E.  Co.  r.  Meakin  (Tex.  Civ.),  146 
S.  W.  1057;  Dailev  r.  Swift  &  Co..  8fi 
V-t.  1*59.  84  A.  60.3;  Plnre  r.  E.  Co..  82 
Vt.  42.  71  A.  836;  ]SrcKenzie  v.  Bout- 
well.  79  Vt.  383,  65  A.  99;  Hairston  v. 


Co.,  66  W.  A'a.  324,  66  S.  E.  473;  Lind 
f.  Co.,  140  Wis.  183,  120  X.  W.  s39. 
Camp.  Union  Light  H.  &  P.  Co.  r.  Lake- 
man,  156  Ky.  33,  160  S.  W.  723;  Minca 
V.  St.  L.  C.  Co.  (Mo.  App.),  102  S.  W. 
741;  Foster  r,  Lumb.  Co.,  65  Or.  46, 
131  P.  736;  Jensen  v.  Canal  Co.  (Ftah), 
137  P.  635.  Contra  as  to  existence  of 
defect  in  highway,  but  not  to  show  neg- 
ligence. Tise  i:  Thomasville,  151  S'. 
C.  281.  65  S.  E.  1007.  See  vol.  2,  p.  92S, 
n.  93;  vol.  6,  p.  495,  n.  53  et  seq;  vol. 
10,  p.  512,  n.  10;  p.  567,  n.  50,  and  sup- 
plements thereto.  See  also  vol.  S,  p. 
543,  n.  14;  920  79,  infra.  But  see  Brun- 
ger  V.  Co.,  6  Tal.  App.  691,  92  P.  10-13. 
918-69  Edwards  i".  Lam,  132  Kv.  32, 
116  S.  W.  283. 

918-71  St.  Louis,  etc.  E.  Co.  r. 
Walker,  89  Ark.  5.56,  117  S.  W.  534, 
quot.  paragraph  of  the  text. 
019-73  Ferrari  r.  Co.,  54  Or.  210,  102 
P.  1016,  if  court  instructs  such  evi- 
dence not  to  be  considered  on  question 
of  negligence. 

919-76  Stodola  r.  E.  Co.,  152  la.  37. 
131  N.  W.  38;  J'oster  v.  Lumb.  Co.,  65 
Or.  46,  131  P.  736;  Marien  i\  Walsh  & 
Co.,  64  Or.  5S3,  131  P.  505;  Lincoln  r. 
E.  Co.,  82  Vt.  187,  72  A.  831. 
919-77  Overbv  v.  Co.,  144  ^fo.  App. 
363,  128  S.  W.  813,  non-occurrence  of 
subsequent  accident  opens  door  for  evi 
deuce  of  repairs  after  accident  in  ques- 
tion. 

919-78  Love  r.  Lumb.  Co.,  64  Or. 
129,  129  P.  492;  Armour  &  Co.  r.  Mor- 
gan (Tex.  Civ.),  151  S.  W.  861;  Lind 
r.  Co.,  140  Wis.  183,  120  X.  W.  .«.39. 
92<»-79  Southern  E.  Co.  r.  Lewis,  163 
Ala.  555,  51  S.  746.  See  Bell-K.  C.  Co. 
r.  Gregory,  152  Ky.  415.  153  S.  W.  465. 
Subsequent  removal  from  place  in  ques- 
tion or  another  idnce  of  condition  al- 
letrod  to  have  causnl  ;u  lident  may  bo 
proved,  no  accident  having  occurred  at 
the  other  place.  Place  r.  E.  Co.,  82  Vt. 
42.  71    A.   836. 

Subsequent  repairs  comjietent  to  show 
injurv  took  place  in  manner  alleged. 
Pearson  v.  Co..  102  X.  C.  224.  78  S.  E. 
73. 

920-80  Tipton  r.  E.  Co..  89  Kan. 
451,  132  P.  189;  Carlcton  r.  R.  Co..  110 
^le.  :VM,  86  A.  334;  Boggs  r.  CuUowheo 
Min.  Co..  162  X.  C.  303.  78  S.  E.  274; 
Marien  r.  Walsh  &  Co.,  64  Or.  583.  131 
P.  505;  Ferrari  r.  Co..  54  Or.  210,  102 
P.  1 01  fi;  Giistafsou  r.  Co.,  51  Wash.  25. 
97  P.  1094  (to  moot  contention  thing 
alleged   to  have  c.Tused   iniur^    did   not 
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exist).  See  vol.  10,  p.  512,  n.  13;  vol. 
10,  p.  568,  n.  54,  and  supplement 
thereto. 

To  show  whose  duty  it  was  to  make  the 
reiiairs.  Bogps  v.  Min.  Co.,  162  N.  C. 
393,  78  S.  E.  274. 

Evidence  of  suhsequent  repairs  admis- 
sible where  insulation  of  wires  out  in 
uniform  manner  to  show  it  was  done 
for  a  definite  purpose,  and  in  connec- 
tion with  evidence  showing  necessity 
for  baring  wires  at  point  of  testing,  to 
show  negligence  in  not  re-covering 
them.  Consolidated,  etc.  Co.  v.  S.,  109 
Md.  186,  72  A.  651. 

921-85     Howard    v.    Osage,    89    Kan. 
205,   132   P.    187;    Tise  v.   Thomasville, 
151  N.  C.  281,  65  S.  E.  1007. 
921-86     See  Camaneho  v.  Eubert,  4  P. 
E.   Fed.   43. 

921-87  Sargent  v.  Co.,  37  Utah  392, 
IDS  P.  928. 

922-88  Delaski  v.  Imp.  Co.,  70  Wash. 
143,  126  P.  421. 

922-90  Van  Cleave  v.  City,  165  111. 
App.  234;  Brodie  f.  City,  164  111.  App. 
335;  Welfelt  v.  E.  Co.,  149  111.  App.  317; 
Kortendick  v.  Waterford,  142  Wis.  413, 
125  N.  W.  945.  See  vol.  6,  p.  492,  n. 
42;  vol.  10,  p.  529,  n.  79  and  supple- 
ments thereto. 

922-91  See  vol.  6,  p.  491,  n.  39,  and 
supplement  thereto. 

923-92  Swen  v.  E.  Co.  (Ala.),  61  S. 
924;  Trosper  Coal  Co.  v.  Crawford,  152 
Ky.  214,  153  S.  W.  211;  Schulte  v. 
Paper  Co.,  67  Or.  334,  135  P.  527,  136 
P.  5.  See  vol.  6,  p.  492,  n.  40,  and  sup- 
plement thereto. 

923-94  Carroll  v.  E.  Co.,  200  Mass. 
527,  86  N.  E.  793;  Evan  v.  Co.,  133 
App.  Div.  467,  118  N.  Y.  S.  .56;  Wil- 
liams V.  S.  Co.,  128  App.  Div.  807,  113 
N.  Y.  S.  616. 

923-96  Inability  to  identify  thing 
causing  injury,  ground  for  showing  con- 
dition of  like  things  furnished  for  use. 
Cincinnati,  etc.  E.  Co.  v.  Asheraft 
(Ky.).  116  S.  W.  295. 
923-97  Stair  i\  Kane,  156  Fed.  100, 
84  C.  C.  A.  126;  Sehnare  v.  Co.  (Conn.), 
90  A.  933;  Sargent  v.  Co.,  37  Utah  392, 
108  P.  928.  Comp.  Walker  v.  William- 
son, 20'5  Mass.  514,  91  N.  E.  885. 
Previous  neglects  shown  on  issue  of 
wilfulness.  Eobertson  v.  Co.,  2-38  111. 
344,  87  K  E.  373. 

924-98     Adams    v.    Crimm,    177    Ala. 
279,  58  S.  442. 
924-2    Katzenstein    v.    Hartford,    80 


Conn.  663,  70  A.  23;  Van  Green  v.  Oil 
Mill  (Tex.  Civ.),  152  S.  W.  1108. 
924-3  Mclntyre  v.  Coote,  19  Ont.  L. 
E.  9;  Alabama  Co.  v.  Tallant,  165  Ala. 
521,  51  S.  835  (pain  suffered  from  an- 
other injury  sustained  by  plaintiff  at 
about  time  of  infliction  of  that  sued 
for) ;  Seaboard  A.  L.  E.  v.  Parker,  65 
Fla.  5-43,  62  S.  .589;  Moore  v.  E.  Co., 
142  Mo.  App.  290,  126  S.  W.  181;  Wag- 
ner r.  E.  Co.,  160  Mo.  App.  334,  142  S. 
W.  463;  Garcia  V.  Georgetti,  4  P.  E. 
Fed.  495;  Missouri,  K.  &  T.  E.  Co.  V. 
Hampton  (Tex.  Civ.),  142  S.  W.  89; 
National  Biscuit  Co.  t'.  Scott  (Tex. 
Civ.),  142  S.  'W.  65. 
See  Crimmins  v.  Exp.  Co.  (Mass.),  104 
N.  E.  457;  Beckley  v.  Alexander  (N. 
H.),  90  A.  878;  vol.  10,  p.  471,  n.  13, 
and  supplement  thereto. 
That  injured  person  was  insured  inad- 
missible. Curran  v.  Lorch,  243  Pa.  247, 
90  A.   62. 

Statements  of  passengers  as  to  exits 
on  train  inadmissible  for  plaintiff  but 
admissible  for  defendant  on  issue  of 
contributory  negligence.  Ft.  Worth  & 
D.  C.  E.  Co.  V.  Taylor  (Tex.  Civ.),  162 
S.  W.  907. 

Inquiry  should  he  limited  to  the  spe- 
cific acts  of  negligence  charged  in  the 
petition.  Thompson  Bros.  Lumb.  Co. 
V.  Bryant  (Tex.  Civ.),  144  S.  W.  290. 
Number  of  persons  exposed  to  danger 
shown  to  determine  degree  of  negli- 
gence. Missouri,  etc.  E.  Co.  v.  Farris 
(Tex.  Civ.).  126  S.  W.  1174. 
Consent  of  defendant's  employe  to 
child's  playing  on  turntable  shown. 
Dampf  V.  R.  Co.,  95  Miss.  85,  48  S. 
612. 

924-4  New  York  T.  Co.  v.  Garside. 
157  Fed.  .521,  85  C.  C.  A.  285;  Howard 
t\  Co.,  161  Mo.  App.  552,  144  S.  W. 
185;  Ciecarelli  v.  Naughton,  135  App. 
Div.  804,  120  N.  Y.  S.  127;  Miller  v. 
T.  Co.,  120  N.  Y.  S.  809. 
925-5  Diamond  v.  Cowles,  174  Fed. 
571,  98  C.  C.  A.  417;  New  York  T.  Co 
V.  Garside,  157  Fed.  521,  85  C.  C.  A. 
285;  Travis  V.  Co.,  162  Ala.  605,  50  S. 
108;  St.  Louis,  etc.  Co.  v.  Green  (Ark.), 
161  S.  W.  148;  SealJoard,  etc.  Co.  v. 
Hunt,  10  Ga.  App.  273,  73  S.  E.  588; 
Hunt  V.  E.  Co.  (la.),  141  N.  W.  334; 
National  C.  Co.  v.  Powar,  137  Ky.  156, 
125  S.  W.  279;  Yancey  v.  E.  Co.,  205 
Mass.  162,  91  N.  E.  202;  Howard  v. 
Holman,  203  Mass.  445,  89  N.  E.  .556 
('that  plaintiff  was  not  trespassing) ; 
Burnside  v.  E.  Co.,  110  Minn.  401,  125 
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N.  W.  8Po  foonduftor 's  assurance  of 
safety);  tSrhoU  r.  Grayson,  117  Mo. 
Aj.p.  652,  127  S.  W.  415;  Losson.len  f. 
R.  Co.,  238  Mo.  247,  142  S.  W.  :;32; 
Owens  V.  R.  Co.,  152  N.  C.  439.  C>7  S. 
E.  993;  Lamb  r.  R.  Co.,  86  S.  C.  106, 
67  S.  E.  958;  Houston,  etc.  R.  Co.  v. 
Alexander  (Tex.  f'iv.).  121  S.  W.  602; 
Thoresen  V.  Liinih.  Co.,  73  Wash.  99, 
131  P.  645,  132  P.  860.  See  Rnsen- 
berL'er  r.  Wells,  Farpo  &  Co.  (Mo.l.  167 
S.   W.   433. 

Violation  of  company's  rules  on  part  of 
the  cnjrincor  in  allowing;  others  to  ride 
in  cab  with  him  mav  ]>o  shown.  So.  R. 
Co.  V.  Gadd,  207  Fed.  277,  125  C.  C.  A. 
21. 

925-6  U.  S.  P.  &  F.  Co.  v.  Driver, 
162  Ala.  .'580,  50  S.  118  (who  pave  order 
to  iniured  person);  Goorjria  R.  &  K.  Co. 
V.  Gi'llcland,  133  Ga.  621.  66  S.  E.  944; 
Madden  V.  Wilcox,  174  Ind.  657.  91  N. 
K.  933;  Gearv  r.  McCrarv,  147  Kv. 
254,  143  S.  W.  1004;  Gnrnev  r.  Pi  el, 
105  Me.  501.  74  A.  1131;  Bliss  r.  Wol- 
cott,  40  Mont.  491,  107  P.  423;  Eder  r. 
Post,  135  App.  Div.  8.59.  120  N.  Y.  S. 
139;  Gartland  v.  Society,  135  App.  Div. 
163,  120  N.  Y.  S.  24;  St.  Louis,  etc.  Co. 
V.  Ralthrop  (Tex.  Civ.),  167  S.  W.  246; 
Internatinnal,  etc.  R.  Co.  r.  Price  (Tex. 
Civ.).  126  S.  W.  613;  Forseth  r.  Co., 
142  Wis.  87,  124  X.  W.  1036. 
925-7  Racine  i".  Morris,  136  .App 
Div.  467,  121  N.  Y.  S.  14.6,  rules  of 
police  department  admissible  to  show 
officer  on  private  premises  not  a  tres- 
passer. 

925-8  Erie  R.  Co.  v.  Schomer.  171 
Fed.  798.  96  C.  C.  A.  45S;  St.  Louis 
etc.  R.  Co.  r.  York,  92  Ark.  554.  123 
S.  W.  376;  Pittsburg:,  etc.  R.  Co.  r. 
^all.  46  TncL  App.  219.  90  N.  E.  498; 
Prannock  v.  R.  Co.,  147  Mo.  App.  301, 
126  S.  W.  552;  St.T>ouis  S.  R.  Co.  r. 
Ford.  56  Tex.  Civ.  521.  121  S.  W.  709; 
Trinitv,  etc.  Co.  r.  VAf:\n.  .56  Tex.  Civ. 
573,  121  S.  W.  577;  Cook  &  S.  M.  Co.  C. 
Thompson.  110  Va.  369.  66  S.  E.  79. 
925-9  Kansas  Citv.  etc.  R.  Co.  t\ 
Younp,  50  Tex.  Civ.  610,  Ml  S.  W.  764, 
otluTs  than  id.Tintifl*  alTected. 
Plaintiff's  experience  in  work  beinp 
done  when  injured,  relevant  as  to  con- 
tributory neplisencP.  Greporv  r.  R. 
Co..  117  Ta.  715.  124  X.  W.  797. 
926-11  Result  of  efforts  made  by 
stranpcr  cannot  be  shown  on  qiiestion 
of  defendant's  necrlitrcnce.  W.  T^.  T. 
Co.  i;.  Brasher,  136  Ky.  485,  124  S.  W. 
788. 


926-12  Hales  r.  Kerr,  2  K.  B.  (1908), 
601  (contraction  of  contagious  disease 
by  others  in  defendant's  barber  shop); 
Otis  Elev.  Co.  r.  Luck,  202  Fe<l.  452, 
120  C.  C.  A.  358;  Chicago,  etc.  R.  Co. 
r.  McDonouph.  161  Fed.  657,  88  C.  C. 
A.  517;  Am.  far  &  F.  Co.  r.  Barrv.  195 
Fed.  919.  115  C.  C.  A.  607;  Fed.  L. 
Co.  V.  Lohr,  179  Fed.  692,  103  C.  0. 
A.  238;  Chicago,  etc.  Co.  c.  Ross,  99 
Ark.  597.  139  S.  W.  632;  So.  ET.  Co.  c. 
Hill,  139  Ga.  549'.  77  S.  E.  803;  Petty 
r.  Stebbins,  164  111.  App.  439;  Conover 
V.  Coal  Co.,  161  111.  App.  74;  Lowe  V. 
C.  Co.,  1.5S  111.  App.  458;  Spencer  C. 
Grain  Co.  (la.),  13S  X.  W.  820;  Dagir 
r.  Mfp.  Co..  213  Mas.s.  524.  100  X.  E. 
620;  Lamb  r.  Clam  Lake,  175  Mi.-4i.  77, 
140  X.  W.  1009;  \riers  r.  Shaw-Walker 
Co..  171  >ri(h.  324,  137  X.  W.  145;  Van 
Doom  V.  Heap,  16A  Mich.  199,  125  N. 
W.  11;  Gilbert  r.  Co.,  93.  Minn.  99.  100 
X.  W.  6.53.  106  Am.  St.  430;  Miniea  c. 
Cooperape  Co.,  175  Mo.  A\>p.  91,  157 
S.  W.  1006;  Coolev  r.  Box  Co..  75  N. 
n.  529,  77  A.  936;  Herrera  c.  Sup.  Co. 
(X.  .J.).  88  A.  10«;2;  Gvnthor  r.  Brown, 
67  Or.  310.  134  P.  1186;  F.  B.  Allen  & 
Co.  v.  Shook  (Tex.  Civ.),  160  S. 
W.  1091;  Missouri,  etc.  R.  Co.  r.  Dun- 
bar. 57  Tex.  Civ.  411.  122  S.  W.  574; 
Ohrstroni  r.  Tacoma.  57  Wash.  121.  106 
P.  629;  Brossard  r.  Morpan  Co..  1.50 
Wis.  1.  136  X.  W.  181.  Contra.  Cnrr  c 
Locomotive  Co.,  31  R.  T.  231,  77  A. 
104. 

See  Town  of  Meeker  r.  Fairfield,  25 
Colo.  App.  1^57;  Griflith  v.  r\\y,  55  Colo. 
37,  132  P.  57.  See  also  vol.  11.  pp.  **12, 
818,  nn.  76.  90.  Cnmp.  Ilolliday  & 
Wvon  Co.  r.  O'Donnell  Clnd.  App.'*.  101 
N."  E.  642;  Mouds  r.  Town  of  Dunn, 
163  X.  C.  in<i.  79  S.  E.  303. 
Previous  accident  proved  to  rebut  eon- 
tent  ion  subse<|ucnt  one  cojild  not  hav© 
occurreil  without  leaving  visible  signs. 
Klein  r.  Burleson,  13S  App.  Div.  405, 
122   X.   Y.   S.   752. 

Warning  of  danger  given  master  by 
other  employes  ]>rior  to  happening  of 
accident,  proved.  Galvin  r.  I3rown,  53 
Or.  59V.  101  P.  671. 
927-i:i  Vance  c.  Drug  Co.,  149  DL 
App.   499. 

927-14     Prattville    Cotton    Mills    Oo. 
r.   M.Kinnev,   17*J   Ala.  554.  .59  S.  498. 
927-15     Rogers  f.  R.   Co..  33  Ky.  L. 
R.    1067.   117  S.  W.   6.30,   previous  use 
bv  plaintiff. 

928-16  Xeplipence  must  be  shown 
before  effect  of  act  upon  other  horses 
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proved.  Willde  v.  Co.,  55  Wash.  324, 
104  P.  610.  See  vol.  11,  p.  815,  n.  81, 
and  supplement  thereto. 
928-17  Evans  v.  E.  Co.,  213  Fed.  129 
(C.  C.  A.);  Chesapeake  &  O.  E.  Co.  v. 
Meyers,  150  Ky.  841,  151  S.  W.  19; 
Marcotte  v.  Shoe  Co.,  76  K  H.  507,  85 
A.  284;  Fisher  r.  E.,  75  N.  H.  184, 
72  A.  212;  Alcott  V.  Co.,  78  N.  J.  L. 
482,  74  A.  499  (dist.  Bobbink  v.  E.,  75 
N.  J,  L.  913,  69  A.  204;  Friedman  V. 
New  York,  63  Misc.  310,  116  N.  Y.  S. 
750).  See  vol.  2,  p.  928,  n.  95;  vol. 
10,  p.  478,  n.  31  and  supplement 
thereto. 

929-18  Evans  v.  E.  Co.,  213  Fed.  129 
(C.  C.  A.);  Town  v.  Fairfield,  25  Colo. 
App.  187,  136  P.  471;  Chesapeake  &  O. 
E.  Co.  r.  Warnoek's  Admr.,  150  Ky. 
74,  150  S.  W.  29;  Branch  r.  Klatt,  172 
Mich.  31,  138  N.  W.  263;  Alcott  v.  Co., 
7<8  N.  J.  L.  482,  74  A.  499  (also  com- 
petent as  corroborative  of  plaintiff's 
testimony  as  to  condition  at  time  in 
question);  Friedman  v.  New  York,  63 
Misc.  310,  116  N.  Y,  S.  750;  Classman 
r.  S'Urpless,  53  Misc.  586,  103  N.  Y.  S. 
789;  Handle  v.  Barden  (Tex.  Civ.),  164 
S.  W.  1063;  St.  Louis  S.  E,  Co.  v.  Mar- 
shall (Tex.  Civ.),  120  S.  W.  512;  Falldin 
V.  Seattle,  57  Wash.  307,  106  P.  914; 
Armstrong  v.  Co.,  75  Wash.  477,  135  P. 
233, 

See'  Monds  v.  Dunn,  163  N.  C.  108,  79 
S.  E.  303;  vol.  6,  p.  499,  n.  68,  and  sup- 
plement thereto. 

929-19  Evans  v.  E.  Co.,  213  Fed. 
129;  Chesapeake  &  O.  E.  Co.  v.  Mey- 
ers, 150  Ky.  841,  151  S.  W.  19;  Eock- 
well  V.  McGovern,  202  Mass.  6,  88  N. 
E.  436;  Flansburg  v.  Co.,  136  App.  Div. 
551,  121  N.  Y.  S.  156. 
930-20  Branch  v.  Klatt,  172  Mich. 
31,  138  N.  W.  263.  Contra,  Alcott  v. 
Co.,  78  N.  J.  L.  482,  74  A.  499,  disap. 
Annapolis  C,  etc.  Co.  v.  Fredericks, 
109  Md.  595,  72  A.  534. 
Evidence  of  prior  and  subsequent  acci- 
dents at  bridge  admittedly  too  low,  not 
admissible  because  it  did  not  tend  to 
show  condition  of  telltales,  nor  de- 
ceased's freedom  from  contributory 
negligence.  Harrison  v.  E.  Co.,  19'5  N. 
Y.  86,  87  N.  E.  802. 
930-26  Fishman  v.  Co.,  78  N.  J.  L. 
300,  73  A.  231. 

Plaintiff  must  show  similarity  of  con- 
ditions. Fletcher  v.  Co.,  163  Ala.  240, 
50  S.  996. 

930-27  Diamond  E.  Co.  v.  Harryman, 
41    Colo.   415,   92   P.   922,   15  L.   R.  A. 


(N.  S.)  775;  Chicago,  etc.  E.  Co.  if. 
Johnson,  128  111.  App.  20;  Grebenstein 
V.  Co.,  205  Mass.  431,  91  N.  E.  411; 
Fishman  v.  Co.,  78  N.  J.  L.  300,  73  A. 
231. 

931-28  Jewell  v.  Co.,  143  Mo.  App. 
200,  127  S.  W.  598  (contributory  negli- 
gence) ;  Bachman  v.  Little,  152  App. 
Div.  811,  137  N.  Y.  S.  699;  Paul  v.  Co., 
133  App.  Div.  310,  117  N.  Y.  S.  698; 
Niles  V.  R.  Co.  (Vt.),  89  A.  629;  Hos- 
eth  V.  Co.,  49  Wash.  682,  9&  P.  423; 
Lillis  V.  W.  Mills,  142  Wis.  128,  124  N. 
W.   1011. 

931-29  Boin  i>.  Co.,  155  Cal.  612,  102 
P.  937  (if  means  of  injury,  immate- 
rial) ;  Larned  r.  Vanderlinde,  165  Mich. 
464,  131  N.  W.  165;  Kallher  v.  Co.,  155 
Mo.  App.  372,  137  S.  W.  76;  Chase  v. 
E.  Co.,  156  Mo.  App.  696,  137  S.  W. 
999;  Hillerbrand  v.  Co.,  141  Mo.  App. 
122,  121  S..  W.  326.  See  vol.  6,  p.  499i 
n.  71,  and  supplement  thereto. 
932-30  Denver  v.  Maurer,  47  Colo. 
209,  106  P.  875;  Laurie  Co.  v.  McCul- 
lough,  174  Ind.  477,  90  N.  E.  1014; 
Chesapeake  &  O.  E.  Co.  v.  Christian, 
110  Va.  723,  67  S.  E.  345  (not  conclus- 
ive). See  Union  T.  Co.  v.  Sullivan,  38 
Tnd.  App,  513,  76i  N.  E.  116;  vol.  6,  p. 
499,  n.  69,  and  supplement  thereto. 
932-32  Lloyd  C.  Co.  v.  Co.,  145  Mo. 
App.  675,  123  S.  W.  528;  Marcotle  V. 
S.  Co.,  76  N.  H.  507,  85  A.  284;  Stremma 
r.  Dyer,  223  Pa.  7,  72  A.  274.  See  vol. 
2,  p.  930,  n.  98;  vol.  11,  p.  821,  n.  8, 
and  supplements  thereto 
933-33  Lloyd  C.  Co.  v.  Co.,  145  Mo. 
App.  675,  123  S.  W.  528;  Williams  v. 
E.  Co.,  50  Pa.  Super.  473,  479  (twelve 
3' ears  prior  inadmissible).  See  Hayes 
V.  Brandt,  80  Ark.  592,  98  S.  W.  368; 
supra,  "Carriers,"  920-79;  vol.  11,  p. 
818,  n.  90,  and  supplement  thereto. 
933-34  Chenoweth  v.  Co.,  53  Or.  Ill, 
99  P.  86.  See  vol.  11,  p.  816,  n.  83,  and 
supplement  thereto. 

935-37  Contra,  Adams  v.  R.  Co.  (Tex. 
Civ.),  122  S.  W.  89'5. 
936-39  Missouri,  etc.  R.  Co.  v.  'Wil- 
hoit.  1'60  Fed.  440,  87  C.  C.  A.  401  (not 
conclusive);  Hinmon  v.  Co.  (N.  J.  L.), 
70  A.  166.  Contra,  Kirchoff  v.  Co.,  148 
la.  508,  123  N.  W.  210;  Bait.  E.  &  H. 
Co.  r.  Kroiner,  109  Md.  361,  71  A.  1066. 
Inference  of  negligence  may  be  based 
on  such  testimony.  Wyckoff  V.  E.  Co.^ 
234  111.  613,  85  N.  E.  237. 
936-40  Lake  v.  Co.,  160  Fed.  887,  88 
C.  C.  A.  69,  identical  conditions  need 
not  exist. 
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If  danger  patent  such  evidence  imma- 
terial.     Forquer   f.    Co.,   37   Mont.   426, 

97  r.  843. 

936-41  Louisville  &  N.  R.  Co.  r. 
Mulvcrhill,  147  Ky.  300,  144  S.  W.  83; 
Tallmaii  r.  Nelson,  141  Mo.  App.  47H. 
125  S.  W.  1181;  Berrv  v.  Groenville,  84 
S.  C.  122,  65  S.  E.  1030  (plaiiitifT  may 
testify  he  exercised  usual  care);  Texas, 
etc.  "R.  Co.  V.  Geiger.  55  Tex.  Civ.  1, 
118  S.  W.  17J>  (use  of  tool  in  usual  and 
customary  manner). 
Plaintiff  may  show  repairs  mafle  on  ma- 
chine hv  corniiotcnt  person.  Phillii)s 
V.  Co..  205  Mass.  59,  90  N.  E.  981. 
936-42  Haines  r.  Spencer,  ir,7  Fed. 
266,  92  C.  C.  A.  658  (similarity  of 
machinery  to  that  in  general  use); 
Hamilton  v.  Coal  Co.,  149  111.  App.  10; 
Guthrie  v.  Co.,  142  111.  App.  332;  Berrv 
V.  R.  Co..  202  Mass.  197,  88  N.  E.  588 
(article  obtained  from  reputable  deal- 
er); Hoseth  V.  Co.,  49  Wash.  6*^2.  96 
P.  423  (statement  plaintiiT  could  not 
be  about  camp  without  hearing  warn- 
ing,  incompetent). 

936-43  Cincinnati,  etc.  R.  Co.  v.  Cal- 
lahan, 148  Kv.  682,  147  S.  W.  398; 
Barfoot  V.  Wlute  Star  Line,  170  Mich. 
349,  136  N.  W.  437;  Pribbeno  r.  R.  Co., 
81  Neb.  657,  116  N.  W.  494;  Fick  v. 
Jackson,  3  Pa.  Super.  378.  See  Buch- 
anan r.  Flinn,  51  Pa.  Super.  145. 
Change  in  situation  may  not  be  shown 
to  prove  aibnission;  competent  to  ]>rove 
that  what  was  originally  done  need  not 
have  been  done.  Great  C.  Shows  r. 
Petty,  7  Ga.  App.  236,  66  S.  E.  624. 
937-44  Defen<lant  may  show  what 
was  done  to  prevent  accidents,  but  not 
that  it  had  eniploves  with  ]irescribed 
duties.  Wvckoff  r."R.  Co..  231  111.  613, 
85  X.  E.  237. 
937-46     Streeter  r.  Co.,  25}    HI.   S44, 

98  N.  E. ')i41;  Weber  r.  R.  Co..  142  111. 
App.  550;  OfTner  r.  R.  Co.,  140  111.  App. 
562;  American  Car  &  F.  Co.  r.  Vance, 
177  Tnd.  78.  97  N.  E.  327;  .Tolinson  r. 
Co.,  150  la.  717.  130  X.  W.  807;  Wright 
V.  Co.,  137  Kv.  299.  125  S.  W.  718; 
Plumb  r.  Hecla  Co..  157  M.ich.  562.  122 
N.  W.  208;  Gerhard  V.  M.  Co.,  1.55  Mich. 
618,  119  N.  W.  904;  Johnson  r.  Oakes. 
110  Minn.  94,  124  N.  W.  633;  Ogan  r. 
R.  Co..  142  Mo.  App.  24S.  126  S.  W. 
191;  Flanagan  v.  C.  Co.,  134  App.  Div. 
236.  lis  N.  y.  S.  953;  S.  r.  Welford. 
20  R.  T.  450.  72  A.  396;  J.  Rosenbaum 
Grain  Co.  v.  Mitchell  (Tex.  Civ.).  142 
S.  W.  121;  Galveston  TI.  &-  S.  A.  R.  Co. 
f.  Pingcuot  (Tex.  Civ.),  142  S.  W.  93; 


Smith  V.  Co.,  .'kj  Wash.  357,  104  P.  651. 
Absence  of  known  device  for  guarding 
machinery  ni:iy  be  shown;  it  is  not  de- 
terminative of  question  of  practicabil- 
ity. Shaver  r.  Co.,  109  Minn.  376,  123 
X.  W.   1076. 

937-47  Ohio  C.  M.  Co.  r.  Hutchinjfs. 
172  Fed.  201,  96  C.  C.  A.  653;  Chicago, 
etc.  R.  Co.  V.  McDonough.  161  Fed. 
657,  88  C.  C.  A.  517  (testing  boiler); 
^fertens  r.  Co.,  235  111.  540,  85  X.  E. 
743;  So.  R.  Co.  r.  Howerton  (Ind.),  10.5 
N.  E.  1025;  Dclfs  r.  Dunshee,  143  la. 
381,  122  X.  W.  236;  Xational  C.  Co.  r. 
Powar.  137  Ky.  156,  125  S.  W.  279  (non- 
use  of  statutory  precautions  for  auto- 
mobiles); Dohertv  r.  Hooth,  200  Mass. 
522.  .^6  N.  E.  945-  Morrill  r.  R.  Co.,  l-'9 
Mich.  478.  124  X.  W.  520;  Zoltovski  r. 
Gzella.  159  Mich.  620,  124  X.  W.  527 
(failure  to  use  liffhts  on  automobile); 
Speck  r.  R.  Co.,  los  Minn.  435,  122  X. 
W.  497;  Mu.solf  r.  Co..  108  Minn.  369. 
122  N.  W.  499;  .Jewell  r.  Co..  143  Mo. 
App.  200,  127  S.  W.  .598;  Spencer  r. 
Bruner,  126  Mo.  App.  94.  103  S.  W. 
578;  Obermeyer  r.  Co.,  120  Mo.  App.  .59; 
96  S.  W.  673  (expert  testimonv);  Rush 
ing  V.  R.  Co..  149  X.  C.  15«?.'  02  S.  E. 
890;  Robinson  r.  Morris,  30  R.  I.  132. 
73  A.  611;  Sipes  r.  R..  .54  Wash.  47.  102 
P.  1057  (flagging  system  in  use  on  other 
like  roads).  Comp.  Ziehni  r.  Co.,  104 
Md.  48,  64  A.  61,  action  for  injuries  by 
reason  of  defectively  insulated  wire; 
refusal  to  admit  evidem-e  as  to  insula- 
tion used  by  others  correct,  no  founda- 
tion laid  See  Randall  r.  Ahearn,  34 
Can.  Sup.  698;  Mather  r.  Rillaton,  156 
U.   .S.  391. 

938-49  Co»i/rrt  by  statute.  Indianap- 
olis Fdrv.  Co.  r.  Lackev,  51  Ind.  App. 
175,  97  *N.  E.  349. 

Evidence  there  was  another  and  safer 
way  to  do  act  c:in>.iii;.'  injury,  compe 
tent.  Piper  r.  K..  75  N.'  ll'.  22<<.  72 
A.  1024.  Usual  and  customary  mctho<l 
of  doing  act  cannot  be  shown.  Hut 
evidence  showing  method  pursued  was 
not  safe  may  be  followeil  by  evidence 
showing  reasonably  safe  method  in 
general  use.  McTabe  r.  Swift,  143  HI. 
App.   404. 

Use  of  different  appliances  than  those 
employed  by  defendant  an. I  fact  their 
value  is  gcncrallv  understood,  shown. 
Currie  v.  R.  Co.,"  81  Conn.  3S3,  71  A. 
356. 

Prognostications  of  weather  bureau, 
admissible    to  shn"    i'ii!.:ib]e    necessity 
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of  taking  precautions;   not  final.     Cun- 
ningham i\  R.  Co.,  40  Pa.  Super.  212. 
Discontinuance    of    precautions    shown. 
Brooks   V.    Co.,    202    Mass.    228,    88    K. 
E.  771. 

Failure  to  remember  physician's  state- 
ment as  to  form  in  which  medicine 
would  be  put  up  and  directions  as  to 
administering  it,  shown.  Seherer  V. 
Schlaberg,  18.  N.  D.  421,  122  N.  W. 
1000. 

938-50  Grade,  reputation  and  name 
of  machine  which  caused  injury,  shown 
Wells  V.  Co.  (Ky.),  114  S.  W.  737. 
938-51  Silverman  V.  Carr,  200  Mass. 
396,  86  N.  E.  898;  Lyon  v.  Bedgood, 
54  Tex.  Civ.  19,  117  S.  W.  897  (value 
of  such  evidence  not  uniform). 
939-53  Paul  v.  Co.,  133  App.  Div. 
310,  117  N.  Y.  S.  698;  Lassiter  v.  R., 
1.50  N.  C.  483,  m  S.  E.  202.  See  St. 
Louis  'S.  R.  Co.  i\  Jackson,  93  Ark.  119, 
124  S.  W.  241. 

939-54  Contra,  Southwestern  T.  & 
T.  Co.  V.  Abeles,  94  Ark.  254,  12&  S. 
W.  724  (use  of  two  systems  of  install- 
ing telephone  wire).  Contra  (in  action 
against  carrier).  Price  V.  R.  Co.,  220 
Mo.  435,  119  S.  W.  932. 
939-57  Canadian  N.  Co.  v.  Walker, 
172  Fed.  346,  97  C.  C  A.  44;  Glockner 
V.  Co.,  109  Minn.  30,  122  N.  W.  465 
(adoption  of  protection  in  another  es- 
tablishment after  accident,  not  suflfl- 
cient  to  show  practicability  of  lessening 
danger);  Haines  v.  Spencer,  167  Fed. 
266,  9i2  C.  C.  A.  658  (not  competent  to 
show  other  machines  have  safety  appli- 
ances not  furnished  by  defendant) ; 
Coin  I?.  Co.,  223  Mo.  488,  121  S.  W.  1; 
Shinners  l\  Mullins,  136  Mo.  App.  298, 
117  N.  W.  91  (if  those  in  use  are  rea- 
sonably safe>;  Paul  v.  Co.,  133  App. 
Div.  310,  117  N.  Y.  S.  698;  Helms  V. 
Co.,  151  N.  C.  370,  G6  S.  E.  312  (cus- 
tom to  use  different  appliances  may  be 
shown  though  testimony  begins  with 
single  instance;  it  must  be  followed 
by  evidence  of  others.  See  Marks  v. 
Mills,  135  K  C.  287,  47  S.  E.  432). 
Covip.  Reschke  v.  R.  Co.,  155  App.  Div. 
48,  139  N.  Y.  S.  555. 
General  abandonment  of  use  of  such 
ai^pliances  as  caused  injury  cannot  be 
shown  unless  it  is  shown  substituted 
ones  were  safer.  Shoohoney  v.  R.  Co., 
223  Mo.  €49,  122  S.  W.  1025. 
939-60  Arizona,  etc.  Co.  v.  Clark, 
207  Fed.  817,  125  C.  C.  A.  305;  Robin- 
son V.  Co.,  164  Fed.  174,  90  C.  C.  A. 
160;  Bresee  v.  Co.,  149  Cal.  131,  85  P. 


152;  Rio  Grande  S.  R.  Co.  v.  Campbell, 
44  Colo.  1,  96  P.  986;  Ross  v.  City 
(Conn.),  91  A.  201;  Mofatt  V.  Co.,  86 
Conn.  527,  86  A.  16;  City  of  Dalton  v. 
Humphries,  139  Ga.  556,  77  S.  E. 
790;  Pullman  Co.  V.  Schaffner, 
126  Ga.  609,  55  S.  E.  933;  Den- 
beigh  17.  Nav.  Co.,  23  Ida.  663,  132 
P.  112;  Hackart  V.  Co.,  243  HI.  49,  90 
N.  E.  257  (previous  disregard  of  stat- 
utory duty);  Tuthill  v.  R.  Co.,  145  HI. 
App.  50;  Chicago  City  R.  Co.  v.  Red- 
dick,  139  HI.  App.  160;  Louisville  &  N. 
R.  Co.  V.  Stewart,  131  Ky.  665,  115  S. 
W.  775  (rate  of  speed  at  distance  from 
place  oF  wreck) ;  Hodges  v.  Hill,  175 
Mo.  App.  441,  161  S.  Wr633;  Calcaterra 
V.  lovaldi,  123  Mo.  App.  347,  100  S.  W. 
675  (inadmissible  although  defense  was 
act  was  accident,  court  doubting  cor- 
rectness of  rule);  Tanne  v.  Co.,  126 
App.  Div.  244,  110  N.  Y.  S.  496  (if 
method  not  shown  to  have  been  con- 
tinued) ;  St.  Louis,  etc.  Co.  v.  Jenkins 
(Tex.  Ct.),  163  S.  W.  621.  See  Damren 
V.  Trask,  102  Me.  39,  65  A.  513;  infra, 
p.  537,  n.  69;  vol.  10,  p.  477,  n.  27;  vol. 
11,  p.  786,  n.  32,  and  supplements 
thereto. 

941-63  Arizona,  etc.  R.  Co.  v.  Clark, 
207  Fed.  817,  125  C.  C.  A.  305. 
Not  competent  to  show  deceased  had 
reputation  among  fellow  employes  as 
a  fast  runner  and  had  disregarded  speed 
ordinances  in  an  action  for  railroad 
employee's  death.  So.  R.  Co.  v.  Rice 
(Va.)!  78  S.  E.  592. 

941-64  See  Simon  v.  Logging  Co.,  76 
Wash.  370,  13'6  P.  361. 
941-66  Cedar  C.  S.  Co.  v.  Steadham 
(Ala.),  65  S.  984;  Linville  v.  Nissen,  162 
N.  C.  95,  77  S.  E.  1096;  Rober  r.  R.  Co., 
25  N.  D.  394,  142  IST.  W.  22;  Washing- 
ton, etc.  R.  Co.  r.  Trimyer,  110  Va.  856, 
67  S.  E.  531  (failure  to  stop  train  at 
crossing) ;  Allard  r.  Contract  Co.,  64 
Wash.  14,  116  P.  457.  See  infra,  p.  537, 
n.  73;  vol.  11,  p.  787,  n.  34,  and  sup- 
plement thereto. 

Six  years  previous,  too  remote. — Simon 
V.  Logging  Co.,  70  Wash.  370,  136  P. 
361. 

Servant's  identity  on  each  occasion 
must  be  proved.  Louisville  &  N.  R.  Co. 
V.  Roberts,  7  Ga.  App.  562,  67  S.  E. 
690. 

"The  fact  that  one  is  skillful  and  com- 
petent may  prove  that  he  will  generally 
be  more  careful  than  the  unskilled  and 
incompetent;  but  it  is  has  no  tendency 
to  prove  due  care  on  a  particular  occa- 
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sion. "  Tombari  v.  Connors,  80  Conn. 
231,  82  A.  640,  cit.  Burgess  r.  Sims 
Drug  Co.,  lU  la.  275,  86  X.  W.  307.  54 
L.  R.  A.  364,  89  Am.  St.  Rep.  359; 
Smith  V.  Middleton,  112  Kv.  588,  66  S. 
W.  388,  56  L.  R.  A.  484,"^  99  Am.  St. 
Rep.  308;  American  S.  B,  Co.  v.  Smith, 
94  M.l.  19,  50  A.  414. 
942-67  Resehke  v.  R.  Co.,  139  X.  Y. 
S.  555. 

942-68     See  vol.  3,  p.  103,  n.  39,  and 
supplement  thereto. 

942-69     Trench   v.   Sabin,   202   Mass. 
240,  88  N.  E.  S45;  Zucker  v.  Whitridge, 
205  N.  Y.  50,  98  N.  E.  209.     Contra  in 
case   of  death,  no  eve-witness  to  acci- 
dent.    Hnmason  r.  R.  Co.,  259  111.  462 
102  N.   E.   793;   Stollery   v.  R.  Co.,  243 
111.  290.  90  X.  E.  709;  Anderson  r.  Rv 
Co.,  170  111.  App.  210;  Platter  r.  R.  Co 
(Ta.),  143   X.  W.  992;   Tvrrell  v.  R.  R 
(X.  H.),  91  A.  179.  vSee  Scott  i?.  O 'Leary 
(la.),  138  K  W.   512;   vol.  10,  p.  485, 
n.  .70,  and  supplement  thereto. 
942-70    Habit    of    witness    may    be 
shown  as  bearing  on  probability  of  his 
doing  act  complained  of.     Adams  r.  R. 
Co.  (Tex.  Civ.),  122  S.  W.  895.    Habits 
of  deceased  shown  on  issue  of  due  care. 
Devine  v.  Co..   145  111.   App.   322.   foil. 
Chicago  &  A.  R.  Co.  v.  Wilson,  225  111. 
50, -80  X.  E.  56.    See  vol.  10,  p.  481,  n. 
48,  and  supplement  thereto. 
943-74     See  Gibson   v.  R.,  75  X.  H. 
342,  74  A.  589;   Bourassa  v.  R.  Co.,  75 
X.  H.  359,  74  A.  590. 
943-75     Travis   r.   Co..   162   Ala.   605, 
50  S.  108. 

943-77  And  Alabama.— Cohn  &  G.  L. 
Co.  V.  Robbins,  ir,<;  Ala.  289,  48  S.  S5.S. 
manner  in  which  team  driven.  Ex- 
pert may  testify  as  to  what  caused 
machine  to  blow  up,  in  absence  of  other 
satisfactorv  testimonv.  Wells  v.  Co. 
(Kv.).  114  S.  W.  737. 
943-78  Bonbeigh  r.  Xav.  Co.,  23  Ida. 
663,  132  P.  112;  Shaw  v.  Carrington, 
171  111.  App.  232  (unless  in  absence  of 
direct  evidence);  Tuthill  r.  R.  Co.,  145 
Til.  App.  50;  Scott  v.  O'Learv  (la.), 
138  X.  W.  512;  Hodges  r.  Hill,  175  Mo. 
App.  441,  IGl  S.  W.  633:  Chabott  v. 
E.  Co.  (X.  H.),  88  A.  995;  Allev  r.  Co., 
159  X.  C.  327,  74  S.  E.  S85;  Missouri, 
etc.  R.  Co.  v.  Farris  (Tex.  Civ.\  126 
S.  W.  1174:  Adams  r.  R.  Co.  (Tex. 
Civ.),  122  S.  W.  895.  8eo  Hoffman  V. 
Brew.  Co..  257  Til.  185.  100  X.  E.  531; 
vol.  10,  p.  485,  n.  70,  and  supplement 
thereto. 


944-80     Hoffman    v.    Brew.    Co..    167 

111.  App.  291. 

944-84     Standard    O.    Co.    v.   Brown, 

31  App.  Cas.  (D.  C.)  371. 
944-86  Martin  C.  Co.  v.  Highbarger, 
175  Fed.  340,  99  C.  C.  A.  128;  Sloss, 
etc.  Co.  V.  Capps  (Ala.).  62  S.  66; 
Cranev  v.  Co.,  240  111.  602,  88  X.  E. 
1046;  Powers  v.  R.  Co.,  142  111.  App. 
515;  F.  Bimel  Co.  r.  Harter,  51  Ind. 
App.  267,  98  X.  E.  360;  Hunt  r.  R. 
Co.  (Ta.),  141  X.  W.  334;  Coalgate  t'. 
Hurst,  25  Okla.  588,  107  P.  657;  Tn- 
t'^rnational,  etc.  R.  Co.  v.  Lane  (Tex. 
Civ.),  127  S.  W.   1066. 

Knowledge  of  city  presumed  where  map 

kept  by  it  disi-loses  occasion  of  dar'jcr. 
:\Tanuei  v.  Mayor,  111  Md.  196,  73  A. 
705. 

Conversation  with  defendant's  repre- 
sentative jToved  to  show  noti<'c  of  de- 
fect. Landers  r.  R.  Co.,  13-i  Mo.  App. 
80,  114  S.  W.  543. 

945-87  Dilburn  v.  R.  Co..  156  Ala. 
228.  47  S.  210:  Ebbing  r.  Co.,  145  Til. 
App.  594;  Devine  v.  S.  D.  Co..  145  111. 
App.  322;  Trosper  r.  Co.  (Ky.),  122  S. 
W.  205  {comp.  Louisville  &  X.  R.  Co 
r.  Hahn,  135  Kv.  251.  122  S.  W.  142); 
Betterlv  r.  R.  Co.,  15S  Mich.  385.  122 
X.  W.  635;  Slagel  r.  Co..  138  Mo.  App. 
432,  122  S.  W.  321:  Gillespie  r.  Fer- 
guson, 78  X.  J.  L.  470.  74  A.  460;  St. 
Louis  S.  R.  Co.  r.  Samuels,  103  Tex. 
54,  123  S.  W.  121;  Radlev  r.  Knepflv 
(Tex.  Civ.),  124  S.  W.  447;  Rice  r. 
Lewis  (Tex.  Civ.),  125  S.  W.  9«1 :  F.ir- 
lev  r.  R.  Co.,  67  W.  Va.  350,  67  S.  E. 
1116. 

945-88  Bresee  r.  Co..  149  Cal.  131, 
85  P.  152;  INIissouri.  K.  &  T.  R.  Co. 
r.  Gilbert  (Tex.  Civ.),  130  S.  W.  1037. 
945-89  Wosrner  r.  R.  Co..  7  Pcnne. 
(Del.)  393.  75  A.  610;  Guthrie  v.  Co., 
142  111.  App.  332:  Tvouisville  &  X.  R. 
Co.  V.  Lumpkin.  136  Kv.  290.  124  S.  W. 
318;  Hines  r.  Co..  203  Mass.  2<i8.  89 
X.  E.  628;  Hostacer  r.  Co..  110  Minn. 
408,  125  X.  W.  902:  Gabriel  r.  R.  Co., 
135  Mo.  App.  222,  115  S.  W.  3:  vSohmno- 
ske  V.  R.  Co.,  129  App.  Div.  .500.  114  X. 
Y.  S.  87;  McGinnis  r.  Hvman.  63  Misc. 
316,  117  X.  Y.  S.  202;  Lumsden  r.  R. 
Co.,  130  App.  Div.  209.  114  X.  Y.  S. 
421;  Stamford  O.  M.  Co.  r.  Barnes.  55 
Tex.  Civ.  420,  119  S.  W.  872;  Conrad 
r.  Graham.  .54  Wash.  641.  103  P.  1122 
Cnotice  to  agentV.  Pederson  r.  County, 
-4  Wash.  637,  103  P.  112.5. 
945-90    Gettins  f.  Kellcy,  212  Mass. 
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171,  98  N.  E.  6S4;  Roberts  f.  Co.,  84  S. 
C.  283,  66  S.  E.  298. 
Absence  of  knowledge  of  danger  may 
be  shown.  North  German  Lloyd  S.  S. 
Co.  V.  Eoehl  (Tex.  Civ.),  144  S.  W. 
322. 

Age,  experience,  knowledge  and  intelli- 
gence of  child  shown  on  issue  of  con- 
tributory negligence.  Potefa  v.  Brook- 
haven,  95  Miss.  774,  49  S.  617. 
945-93  Alabama  Consol.  Coal  &  Iron 
Co.  V.  Heald,  168  Ala.  626,  53  S.  162; 
Eslick  V.  Collieries  Co.,  149  111.  App, 
607;  Belleveau  v.  S.,  200'  Mass.  237, 
86  N.  E.   301. 

Evidence  of  decedent's  knowledge  of 
danger  to  be  considered  by  jury  in  con- 
nection with  instinct  of  self-preserva- 
tion. Brennen  r.  Co.,  147  111.  App.  263. 
Knowledge  of  danger  may  be  testified 
to  by  plaintiff.  Lury  v.  R.  Co.,  205 
Mass.  540,  91  N.  E.  1018. 
Acts  of  third  persons,  known  to  plain- 
tiff, may  be  shown  as  bearing  upon 
his  pr.udence  in  connection  with  place 
which  caused  injury.  Cotton  v.  Co., 
147  la.  427,  123  N.  W.  381;  Smith  V. 
R.,  155  Mich.  466,  119  N.  W.  640. 
946-94  Expression  of  third  person 
concerning  safety  of  doing  act  may  be 
proved  as  part  of  res  gestae.  Miller 
V.  Neale,  137  Wis.  426,  119  N.  W.  94. 
946-95  Burdette  C.  Co.  v.  Bunting 
(Ark.),  167  S.  W.  77;  Lone  Star  B.  Co. 
V.  Solcher  (Tex.  Civ.),  126  S.  W.  26. 
946-97  Anderson  v.  R.  Co.,  170  111. 
App.  497;  Seifert  v.  Schaible,  81  Kan. 
323,  105  P.  529;  Crabtree  v.  R.  Co.,  86 
Neb.  33,  124  N.  W.  932. 
946-98  McFarland  v.  R.  Co.,  136 
App.  Div.  194,  120  N.  Y.  S.  292;  Hebert 
V.  Co.,  136  App.  Div.  107,  120  N.  Y.  S. 
672.  See  supra,  ''Infants,"  268-19. 
Age  of  trespasser  or  licensee,  immate- 
rial on  cjuestion  of  defendant's  negli- 
gence. Arkansas  &  L.  R.  Co.  f.  Sain, 
90  Ark.  278,  119  ;S.  W.  659. 
946-3  Louisville  Gas  Co.  v.  Guelat, 
150  Ky.  583,  1'50  S.  W.  656;  Walton  v. 
Burchel,  121  Tenn.  715,  121  S.  W.  391. 
947-3  Little  Rock  R.  &  E.  Co.  v. 
Billings,  98  C.  C.  A.  467,  173  Fed.  903; 
Elgin,  etc.  R.  Co.  v.  Brown,  129  111. 
App.  62;  Mcintosh  V.  Oil  Co.,  89  Kan. 
289,  131  P.  151;  Anderson  v.  Co.,  78 
N.  J.  L.  285,  73  A.  840;  Conrad  v. 
Graham,  54  Wash.  641,  103  P.  1122. 
See  vol.  10,  p.  487,  n.  74,  and  supple- 
ment thereto. 
Intoxication   soon   after   admissible   in 


court's  discretion.  Thayer  v.  E.  Co., 
214  Mass.  234,  101  N.  E.  368. 
947-4  El  Paso,  etc.  R.  Co.  v.  Lum- 
bley,  56  Tex.  Civ.  418,  120  S.  W.  1050. 
See  Jackson  v.  Co.,  11  Cal.  App.  101, 
103   P.   1098. 

Conduct  of  intoxicated  person  determ- 
ined as  though  he  was  sober.  Seaboard 
A.  L.  R.  V.  Chapman,  4  Ga.  App.  706, 
62.  S.  E.  488. 

947-5  Kansas  City,  etc.  R.  Co.  v. 
Young,  50  Tex.  Civ.  610,  111  S.  W.  764. 
947-6  Madisonville  v.  Stewart  (Ky.), 
121  S.  W.  421. 

948-9  Warren  v.  Porter,  144  Mich. 
690,  108  N.  W.  435. 

948-14  iSee  vol.  6,  p.  501,  n.  80,  and 
supplement  thereto. 

948-18  Character  of  horse  shown  on 
issue  of  proximate  cause  where  he  was 
frightened;  but  plaintiff's  knowledge 
of  his  reputation  was  not  material  on 
that  issue;  reputation  is  relevant  on 
issue  of  contributory  negligence  if 
plaintiff  knew  of  it.  Cain  v.  Winter- 
steen,  144  Mo.  App.  1,  128  S.  W.  274. 
949-21  Canadian  N.  R.  Co.  v.  Senske, 
201  Fed.  637,  120  C.  C.  A.  65;  Chicago, 
etc.  R.  Co.  V.  R.  Co.,  176  Fed.  237,  lOO 
C.  C.  A.  41  (if  nature  of  act  or  omis- 
sion doubtful) ;  Lake  v.  Co.,  160  Fed. 
887,  88  C.  C.  A.  69;  Chicago,  etc.  R. 
Co.  V.  Egan,  159  Fed.  40,  86  C.  C.  A. 
230;  Jefferson  Fertilizer  Co.  v.  Houston, 
3  Ala.  App.  348,  57  S.  98;  Lamson  v. 
Andrews,  40  App.  Cas.  (D.  C.)  540; 
Franey  t\  Co.,  235  111.  522,  85  N.  E. 
750;  Laurie  Co.  v.  McCullough,  174 
Ind.  477,  90  N.  E.  1014;  National  B. 
Co.  V.  Wilson  (Ind.  App.),  78  N.  E.  251 
(usage  of  others  not  sole  criterion) ; 
Clark  V.  Co.,  146  la.  428,  123  N.  W. 
327;  Warren  V.  Jeunesse  (Ky.),  122 
S.  W.  862;  Anderson  t\  Co.,  108  Minn. 
261,  121  N.  W.  915  (custom  in  mines 
to  timber  drifts) ;  Larson  v.  Ring,  43 
Minn.  88,  44  N.  W.  1078  (dist.  on 
ground  defendant  may  not  excuse  neg- 
ligence by  proving  like  conduct  on  part 
of  others;  but  as  bearing  upon  the 
question  of  reasonable  care  either  party 
may  prove  a  custom  adopted  and  fol- 
lowed generally  by  those  similarly  en- 
gaged);  Harris  v.  R.  Co.  (Mo.  App.), 
166  S.  W.  335;  Schiller  v.  Co.,  156  Mo. 
App.  ,569,  137  S.  W.  607;  Crawford  v. 
S.  Co.,  215  Mo.  394,  114  S.  W.  1057; 
Leine  v.  Co.,  134  Mo.  App.  557,  114  S. 
W.  1147;  Robinson  v.  R.  Co.,  133  Mo. 
App.  101,  112  iS.  W.  730;  Westlake  v. 
Min.    Co.,    48    Mont.    120,    136    P.    38j 
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Porquer  r.  B.  Co.,  37  Mont.  426,  97  P. 
843;  Hollingsworth  v.  Co.,  38  Mont.  143, 
99  P.  142;  Egelston  f.  R.  Co.,  205  N.  Y. 
579,  98  N.  E.  748;  Shannahan  v.  Corp., 
204  N.  Y.  543,  98  N,  E.  9;  Gross  v.  Mfg. 
Co.,  158  App.  Div.  438,  143  N.  Y.  S. 
582;  Drummond  v.  Norton  Co.,  156  App. 
Div.  126,  141  N.  Y.  S.  29;  Dick  v.  Con. 
Co.,  153  App.  Div.  651,  138  N.  Y.  S. 
700;  Kent  v.  Town  of  Patterson,  80 
Misc.  560,  141  N.  Y.  S.  932;  Murdock 
V.  B.  Co.,  159  N.  C.  131,  74  S.  E.  ^87; 
Anderson  v.  Co.  (Or.),  136  P.  660;  Lip- 
tak  V.  Kurrie  (Pa.),  90  A.  442;  Thorp 
V.  Boudwin,  228  Pa.  165,  77  A.  421;  Mc- 
Geehan  v.  Hughes,  217  Pa.  121,  66  A. 
238,  72  A.  856;  Nashville,  etc.  Co.  v. 
Wade,  127  Tenn.  154,  153  S.  W.  1120; 
Houston,  etc.  Co.  v.  Grav  (Tex.  Civ.), 
ni  S.  W.  729;  Cook  &'  S.  M.  Co.  v. 
Thompson,  110  Va.  369,  66  S.  E.  79; 
Monaghan  r.  Co.,  140  Wis.  457.  122  N. 
W.  1066;  Collins  r.  R.  Co.,  150  Wis.  305, 
136  N.  W.  628;  Krawiecki  v.  Box  Co., 
1.51  Wis.  176,  138  N.  W.  710.  Comp. 
Zartner  v.  George,  156  Wis.  131,  145  N. 
W.   971. 

See  Am.  Loc.  Co.  v.  White,  205  Fed. 
260,  123  C.  C.  A.  464;  vol.  10,  p.  548, 
n.  79,  and  supjilement  thereto;  also  vol. 
3,  p.  960,  n.  36. 

Use  of  unusual  machinery,  not  evidence 
of  negligence.  Mcdeohan  v.  Hughes, 
223  Pa.  524.  72  A.  856. 
See,  however,  North  German  Llovd  S. 
S.  Co.  f.  Roehl  (Tex.  Civ.),  144  S.  W. 
322,  where  it  is  said;  "The  fact  that 
other  steamship  companies  an<l  other 
persons  engaged  in  a  similar  business 
had  not  equipjied  toilet  rooms  of  tho 
kind  in  question  with  guard  rails,  if 
such  was  proven  to  bo  a  fact,  did  not 
justify  appellant  in  failing  to  provide 
such  a  rail  in  the  room  in  question,  if 
a  very  cautious  and  ])ru(lont  person,  in 
the  exercise  of  that  hijih  degree  of  care 
that  is  required  by  law  of  a  carrier  of 
passengers  would  have  provided  it. 
Whether  such  guard  rail  sliould  have 
been  provided,  and  whether  a  failure 
to  so  provide  it  was  negligence,  were 
questions  that  were,  under  the  peculiar 
facts  of  this  case,  ones  for  the  .iury." 
Inadmissible,  unless  plaintiff  had  a 
right  to  relv  upon  such  custom.  O 'Dell 
r.  P.  Co.,  149  Til.  App.  610. 
949-22  Bandekow  v.  R.  Co.,  136  Wis. 
341.  117  N.  W.  812  (if  custom  not  so 
obviously  dangerous  as  to  be  roco<j- 
nized  as  such):  Povce  r.  Co..  119  Wis. 
642,  9'7  N.  W.  563;' Yasdzewski  i\  Bar- 


ker, 131   Wis.  494,  111    N.  \V.  689,  120 
Am.  St.  1059. 

Or  the  manner  in  which  the  act  was 
done  is  ob\ioU8lv-  negligent.  Cramer 
f.  Co.,  239  I'a.  liiU,  56  A.  654. 
949-23  Rudd  r.  Byrnes,  156  Cal.  636, 
105  P.  957  (custom  of  hunters  cannot 
be  shown  if  plaintiff  not  aware  of  it 
or  if  he  broke  agreement  with  fellow 
hunters  covering  custotn);  Hamilton  r. 
R.  Co.,  145  la.  431,  124  N.  W.  363; 
Stewart  f.  Cushing,  204  Mass.  154,  90 
N.  E.  545;  Joyce  v.  R.  Co.,  218  Mo. 
344,  118  S.  W.  21;  Green  ir.  R.  Co., 
142  Mo.  App.  67,  125  S.  W.  865;  Jonea 
f.  Co.,  225  Pa.  644,  74  A.  613  (to  show 
machinery  not  guarded  as  required  by 
statute);  Clinchfield  C.  Co.  t*.  Wheeler, 
108  Va.  448,  62  S.  E.  269.  See  Nearv 
V.  R.  Co.,  37  Mont.  461,  97  P.  944; 
Benson  v.  Mfg.  Co.,  147  Wis.  20,  132 
N.  W.  633;  vol.  6,  p.  500,  n.  73,  and 
supplement   thereto. 

Held  irrelevant. — Jonesboro,  etc.  R.  Co. 
V.  Minson.  102  Ark.  581,  145  S.  W.  215. 
950-26  Chicago  G.  W.  R.  Co.  f.  Egan, 
159  Fed.  40,  86  C.  C.  A.  230;  Louis- 
ville &  N.  R.  Co.  r.  Boque,  177  Ala.  349, 
58  S.  392;  Blatcher  r.  R.  Co.,  31  App. 
Cas.  (D.  C.)  385  (prior  similar  use  by 
passenger  and  defendant's  emploves) ; 
Pickett  V.  R.  Co..  138  Ga.  177,  74  S. 
E.  1027;  Louisville  R.  Co.  r.  Smock, 
147  Kv.  345,  144  S.  W.  40;  Jacob  r.  R. 
Co.,  133  La.  735,  63  S.  306;  Elliott  r. 
Sawver,  107  Me.  195.  77  A.  782:  Con- 
soli.iated,  etc.  Co.  r.  S.,  109  M.l.  186, 
72  A.  651  (only  general  custom  mav  be 
shown);  Ilines  r.  Co..  199  Mass.  "n22, 
S5  N.  E.  851  (neglect  to  give  warning  if 
plaintiff  knew  of  custom);  Crawford  r. 
Co.,  215  Mo.  394,  114  S.  W.  1057;  Over- 
bv  f.  Co.,  144  Mo.  App.  363.  12S  S.  W. 
si3;  Neary  r.  R.  Co..  37  Mont.  461,  97 
P.  944  (if  act  not  negligent  per  se 
and  connected  with  in.jurv");  Hoilig  r. 
R.  Co.,  152  N.  C.  469.  67  S.  E.  1009; 
Rush  i;.  Co.,  51  Or.  519.  96  P.  193; 
Stoner  v.  Co.,  -40  Pa.  Super.  .599;  Mis- 
souri, etc.  R.  Co.  r.  Kennedy.  51  Tex. 
Civ.  466,  112,  S.  W.  339  (opinion  on 
rehearing);  Anderson  r.  Co..  57  Wash. 
502,  107  P.  376  (custom  to  rely  on 
signals). 

See  Richardson  r.  S.  S.  Co.,  62  Or.  490. 
126  P.  24;  Gulf.  etc.  R.  Co.  r.  Stewart 
(Tex.  riv.),  164  S.  W.  10.59. 
Such  evidence  has  a  bearing  on  the 
oucstion  of  contributory  negligence. 
Yeager  r.  R.  Co.,  148  la.  231,  123  N. 
W.  974. 
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Also  to  rebut  contributory  negligence. 

New  Connellsville  Coal  &  Coke  Co.  v. 
Kilgore,  4  Ala.  App.  334,  58  S.  966. 
Competent  on  question  of  contributory 
negligence. — St  Louis,  etc.  E.  Co.  v. 
York,  92  Ark.  554,  123  S.  W.  376; 
Campbell  v.  E.  Co.,  243  111.  620,  90  N. 
E.  1106;  Dufeey  v.  Co.,  147  la.  225,  124 
N.  W.  609;  Eeeves  v.  E.  Co.,  151  N.  C. 
318,  66  S.  E.  133  (if  known  to  defend- 
ant). 

Usual  and  customary  method  of  doing 
act  which  caused  injury  may  be  shown 
if  act  not  negligent  per  se.  Dickson  v. 
Swift,  238  111.  62,  87  N.  E.  59  (if  more 
than  one  way  of  doing  act) ;  Hamilton 
r.-E.  Co.,  14.5  Ta.  431,  124  N.  W.  363. 
Ground  of  distinction  is  if  act  or  omis- 
sion is  not  plainly  negligent,  but  is  of 
a  doubtful  character,  evidence  of  or- 
dinary practice,  and  uniform  custom 
of  others  in  performance,  under  similar 
circumstances,  of  like  acts  is  compe- 
teijt.  Chicago  G.  W.  E.  Co.  v.  Egan, 
159  Fed.  40,  86  C.  C.  A.  230;  cit.  sev- 
eral federal  cases,  and  dist.  Chicago, 
etc.  E.  Co.  v.  Lindeman,  143  Fed.  946, 
75  C.  C  A.  18,  ruling  custom  must  be 
uniform,  on  ground  motion  to  strike 
out  testimony  was  too  broad. 
950-27  Such  evidence  irrelevant. 
Louisville  &  N.  E.  Co.  v.  Young,  168 
Ala.  551,  53  S.  213. 

950-28  Owl  Creek  C.  Co.  v.  Goleb, 
210  Fed.  209,  127  C.  C.  A.  27;  Brown 
V.  Nav.  Co.,  63  Or.  396,  128  P.  38; 
Krawiecki  v.  Box  Co.,  151  "Wis.  176, 
13  S   N.  W.  710. 

950-29  Inquiry  as  to  custom  of 
others  must  be  general  or  limited  to 
such  as  conduct  their  business  in  proper 
manner.  Maryland,  etc.  E.  Co.  v.  Brown, 
109  Md.  304,'  71  A.  1005. 
951-32     Standard   O.    Co.   v.   Parrish, 

145  Fed.  829,  76  C.  C.  A.  405;  Jackson 
V.  E.  Co.,  140'  Ga.  277,  78  S.  E.  1059; 
Georgia  E.  E.  v.  Hunter,  12  Ga.  App. 
294,  77  S.  E.  176;  Yeates  v.  E.  Co.,  241 
111.  205,  89  N.  E.  338,  145  111.  App.  11 
(whether  custom  based  on  rule  or 
practice  of  employes) ;  Chicago,  etc.  E. 
Oo.  V.  Sugar,  117  111.  App.  578;  Carter 
V.  iS.  Co.  (la.),  141  N.  W.  26;  Chesa- 
peake  &   O.   E.   Co.  V.   Young's   Admr., 

146  Ky.  317,  142  S.  W.  709;  Louisville 
&  N.  E.  Co.  V.  Trisler,  140  Ky.  447,  131 
S.  W.  198;  McManus  v.  Thing,  202  Mass. 
11,  88  N.  E.  442;  Glennon  v.  Co..  130 
App.  Div.  491,  114  K  Y.  S.  1044;  Kent 
V.  Patterson,  80  Misc.  .560,  141  N.  Y. 
S.  932;   Missouri,  etc.  Co.  v.  Dereberry 


(Tex.  Civ.),  167  S.  W.  30;  Nickels  V. 
Dock  Co.,  153  Wis.  298,  141  N.  W.  269; 
Gierczak  i\  Co.,  142  Wis.  207,  125  N. 
W.    436. 

Admissible  as  tending  to  show  that  in- 
structions were  given  as  usual.  Van 
Geem  v.  Oil  Mill  (Tex.  Civ.),  152  S.  W. 
1108. 

Protection  provided  for  others  doing 
like  work  may  be  shown  not  to  have 
been  made  for  plaintiff.  Warburton  i". 
Co.,  75  N.  H.  592,  72  A.  826. 
952-33  Maryland,  etc.  E.  Co.  v. 
Brown,  109  Md.  304,  71  A.  1005.  S'ee 
vol.  10,  p.  472,  n.  14,  et  seq.,  and  sup- 
plement' thereto. 

Violation  of  law  of  road  shown.  Mc- 
Gourty  V.  De  Marco,  200  Mass.  57,  85 
N.  E.'891. 

952-34  Louisville  &  N.  E.  Co.  v. 
Williams  (Ala.),  62  S.  679;  Engel  v. 
Parmalee  Co.,  169  111.  App.  410;  Ft. 
Worth,  etc.  Co.  v.  Keith  (Tex.  Civ.), 
163  S.  W.  142,  But  see  Hagan  v.  Steel 
Co.,  240  Pa.  222,  87  A.  574. 
952-35  Moffitt  r.  Conn.  Co.,  86  Conn. 
527,  80  A.  16;  Eedin  r.  Tr.  Co.,  173 
111.  App.  491;  Wibel  t\  E.  Co.,  1.55  111. 
App.  349;  Sturm  v.  Coal  Co.,  155  111. 
App.  1,  af.  248  HI.  20,  93  N.  E.  345; 
Indianapolis  Southern  E.  Co.  v.  Emmer- 
son,  52  Ind.  App.  403,  98  N.  E.  895; 
Kean  v.  E.  Co.,  210  Mass.  449,  97  N.  E. 
64;  Lurv  V.  E.,  205  Mass.  540,  91  N.  E. 
1018;  Santore  v.  E.  Co.,  203  Mass.  437, 
89  N.  E.  619;  Hines  r.  Co.,  203  Mass. 
288,  89  N.  E.  628;  Fitzgerald  V.  E.  Co., 
200  Mass.  105,  85  N.  E.  911  (failure  to 
post  order) ;  Swanson  V.  E.  Co.,  109 
Minn.  464.  124  N.  W.  219;  Tavlor  v.  E. 
Co.,  16i6  Mo.  App.  131,  148  S.  W.  470; 
Houston,  etc.  E.  Co.  v.  Eavanolli  (Tex. 
Civ.),  123  S.  W.  208.  Contra  if  offered 
to  show  it  devolved  upon  plaintiff  to 
look  out  for  himself.  Berry  v.  E.  Co., 
202  Mass.  197,  88  N.  E.  .588. 
953-37  Denver  C.  T.  Co.  v.  Wright 
47  Colo.  366,  107  P.  1074;  McKee  r, 
Peters,  142  Mo.  App.  286,  126  S.  W^ 
255;  Olson  t\  Co.,  83  Neb.  735,  120  N. 
W.  421;  Weaver  r.  Tel.  Co.,  82  Neb. 
696,  118  N.  W.  650  (violation  of  stst 
ute);  Thompson  f.  P.  Co.  (N.  H.).  SS 
A.  216;  Burke  v.  Co.,  133  App.  Div. 
113,  117  N.  Y.  S.  400;  Fane  v.  Transit 
Co.,  228  Pa.  471,  77  A.  806. 
Neglect  to  comply  with  ordinance  re- 
specting guarding  electric  wires,  prima 
facie  evidence  of  negligence.  Defend- 
ant may  show  non-compliance  did  not 
cause    injury;    but    not    inadequacy    of 
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ordinance.  Conrad  v.  R.  Co.,  240  111. 
12,   88   N.  E,   180. 

Inadmissible  when  foreign  to  issue. 
Wabash  R.  Co.  v.  Keeler,  127  111.  Apj). 
265;  Gibson  v.  Murraj^,  120  111.  App. 
296.  Or  unless  shown  violation  was 
proximate  cause.  Friedman  v.  Co.,  161 
111.  App.  480. 

953-3S  Yarbrough  v.  Carter  (Ala.), 
60  S.  833;  Farrintjton  v.  Cheponis,  82 
Conn.  258,  73  A.  139;  Maier  v.  Ey.,  166 
111.  App.  500;  Seith  v.  Co.,  144  111.  App. 
612;  Thompson  v.  R.  Co.,  143  111.  App. 
81;  Wabash  R.  Co.  v.  Beedle  (Ind. 
App.)  87  N.  E.  '690;  Beirness  v.  Mis- 
souri Val.  (la.),  144  N.  W.  628;  Brown 
V.  R.  Co.  (Mich.),  146  N.  W.  278;.Ebling 
Brew.  Co.  r.  Linch,  80  Misc.  517,  141 
N.  Y.  S.  480;  Jaquith  v.  Worden,  73 
Wash.  349,  132  P.  33. 
Ordinance  in  conflict  with  statute. — S. 
V.  Born.  85  O.  St.  430,  98  N".  E.  108. 
Explanation  may  be  made  of  circum- 
stances leading  to  violation.  Davis  v. 
Wliiting,  201  Mass.  91,  87  K  E.  199. 
95-4-40  Birmingham  R.  Co.  r.  Morris, 
163  Ala.  190,  50  S.  198  {dimp.  Fonda 
V.  R.  Co.,  71  Minn.  4,38,  74  N.  W.  166, 
70  Am.  .St.  341);  Moffit  v.  Conn.  Co., 
86  Conn.  527,  86  A.  16;  Yates  v.  R.  Co. 
(Del.),  82  A.  27;  Wash.  R.  Co.  v.  Dow- 
nev.  40  App.  Cas.  (D.  C.)  147;  Devine 
f. 'R.  Co.,  167  111.  App.  195;  Chicago 
City  R.  Co.  V.  Reddiclv,  139  111.  App. 
160  (if  defendant  refuses  to  produce 
rules  they  may  be  proved  by  witness 
who  worked  under  them);  Southern  R 
Co.  V.  Adkins,  133  Ky.  219,  117  S.  W. 
321;  Crowlev  r.  R.  Co.,  204  Mass.  241, 
90  N.  E.  532;  Larson  v.  R.  Co.,  212 
Mass.  262.  98  N.  E.  1048;  Renaud  r.  R. 
Co.,  210  Mass.  553,  97  N.  E.  98;  O'Con- 
nell  r.  R.  Co.,  149  Mo.  App.  501,  131 
S.  AV.  117;  Pavne  v.  Cleveland,  4  O.  C. 
C.  (N.  S.)  37;  Canham  v.  R.  I.  Co.,  35 
R.  I.  177,  8-5  A.  1050;  Mclsaac  r.  P. 
Co.  (R.  I.),  .83  A.  754;  McCormick  v. 
Co.,  85  S.  C.  455,  67  S.  E.  562;  Galves- 
ton, etc.  Co.  !-.  Pingenot  (Tex.  Civ.), 
142  S.  W.  93;  Meyers  r.  R.  Co.,  36  Utah 
307,  1 04  P.  736.  See  supra,  ' '  Carriers, ' ' 
941-29;  supra,  "Master  and  Servant," 
541-98;  vol.  8,  p.  547,  n.  44;  vol.  10,  p. 
570.  n.  67;  vol.  14,  p.  711,  and  supple- 
ments thereto. 

But  see  Louisville  &  K  R.  Co.  r.  Dver, 
152  Ky.  264,  153  S.  W.  194. 
Comp.   Hoffman   i\   Cedar  Rapids    (la.). 
139  N.  W.  lf>5. 

Contra,  Louisville  &  N.  R.  Co.  v.  Dyer, 
152  Ky.  264,  153  6.  W.  194. 


Violation  of  rules  with   knowledge  of 
defendant  may  be  shown.     Sloss-S..  etc. 
Co.  V.  Capps  (Ala.),  62  S.  66. 
954-41     Isackson  v.  R.  Co.,  75  IMinn. 


27,    77    X.    W.    43 


See    McKcrnan   r. 


R.  Co.,  138  Mich,  old,  101  N.  W.  812, 
68  L.  R.  A.  347;  Otto  v.  R.  Co.,  148 
Wis.  54,  134-  N.  W.  157. 
954-43  Rules  violated  by  master  ad- 
missible on  issue  of  contributory  neg- 
ligence, as  is  time  table  issued  by  him 
which  purports  to  give  warnings  of 
danger,  though  it  does  not  include  such 
structure  as  is  complained  of.  George 
V.  R.  Co.,  225  Mo.  364,  125  S.  W.  196 
Eule  not  admissible  to  establish  sub- 
stantive ground  of  recovery  competent, 
in  connection  with  other  testimony,  as 
admission  extra  precautions  should 
have  been  taken  because  of  conditions 
known  by  defendant.  Powers  v.  R. 
Co.,  142  ill.  App.  515. 
Non-observed  rules  of  master,  compe- 
tent against  him  in  favor  of  servant. 
Chesapeake  &  0.  R.  Co.  v.  Wiley,  134 
Ky.  4(>1,  121  S.  W.  402. 
954-44  Kolp  r.  R.  &  L.  Co.,  143  Dl. 
App.  645;  Wullner  v.  C.  Co.,  145  111. 
App.  486;  Hart  v.  Co.,  146  HI.  App. 
155;   Hankins  v.  Reimers,  86  Neb.  307, 

125  N.  W.  516;  Closser  v.  Washington, 
11  Pa.  Super.  112  (plans  and  photo- 
graphs in  evidence);  McKav  v.  Elec. 
Co.,  7G  W^ash.  257,  136.  P.  134. 
955-45  Central  C.  &  C.  Co.  v.  Wil- 
liams, 173  Fed.  337,  97  C.  C.  A.  597; 
app.  IT.  S.  S.  Co.  V.  Parry,  166  Fed. 
407,  92  C.  0.  A.  159;  Savage  r.  Haves, 
142  111.  App.  316;  Stewart  r.  R.  Co., 
136  Kv.  717,  125  S.  W.  154;  Rural 
Home  T.  Co.  i\  Arnold  (Kv.),  119  S.  W. 
811;  Ferrari  i\  Co..  54  Or.  210,  102  P. 
1016  (statement  thing  out  of  repair  and 
thing  which  caused  injury  could  have 
been  done  with  safetv.  not  conclusion); 
Stremme  v.  Dver,  223  Pa.  7,  72  A.  274; 
Garbcrg  v.  Samuels,  27  R.  I.  359,  62  A. 
211;   Stone   r.   Svlliaasen,   70  Wash.  89, 

126  P.  84.  See  Christiansen  r.  Mc- 
Lellan,  74  Wash.  318,  133  P.  434.  See 
also  vol.  5.  p.  684,  n.  54. 

Expert  opinion  as  to  practicability  of 
discovering  unexploded  charges  of  dy- 
namite, admissible.  'Stephen  v.  Duffy, 
142  111.  App.  219. 

Witness  of  experience  and  familiarity 
with  conditions  attending  accident  may 
testify  to  practicability  of  preventing 
same.  Ohio  C.  ]\r.  Co.  r.  Hutchings, 
172  Fed.  201,  96  C.  C.  A.  653. 
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Appearance  of  thing  as  indicating  con- 
dition, may  be  testified  to  bv  one  who 
saw  it.  Koberts  v.  C.  Co.,  84  S.  C.  283, 
66  S.  E.  298. 

955-4G  U.  S.  S.  Co.  v.  Parry,  166 
Fed.  407,  92  C.  C.  A.  159  (scaffold); 
Walker  v.  Williamson,  205  Mass.  514, 
91  N.  E.  885;  Whalen  V.  Eosnosky,  195 
Mass.  545,  81  N.  E.  282;  Braasch  r. 
Co.,  153  ^lich.  652,  118  N.  W.  366  (if 
danger  apparent) ;  Sholioney  v.  E.  Co., 
223  Mo.  649,  122  S.  W.  1025  (if  based 
on  statute) ;  Cummings  v.  Co.,  40  Mont. 
599,  107  P.  904;  Watson  V.  Co.,  127 
App.  Div.  134,  111  N.  Y.  S.  277; 
Sehmahl  v.  B.  Co.,  61  Misc.  316,  113 
N.  Y.  S.  768;  Lewis  v.  Crane,  78  Vt. 
216,  62  A.  60. 

955-47  Morris  v.  Williams,  143  111. 
App.  140;  Korab  V.  E.  Co.  (la.),  143 
N.  W.  876;  Spencer  v.  G.  Co.  (la.),  138 
N.  W.  820;  McCreery  v.  Co.,  143  la.  303, 
119  N.  W.  738;  Hammer  v.  Janowitz, 
131  la.  20,  10^8  N.  W.  109;  King  v. 
King,  79  Kan.  584,  100  P.  503;  Warren 
f.  Jeunesse  (Ky.),  122  S.  W.  862;  Do- 
herty  v.  Booth,  200  Mass.  522,  86  N.  E. 
945  (weight  like  rope  would  carry) ; 
Erickson  v.  Co.,  193  Mass.  119,  78  N.  E. 
761;  Dolge  v.  E.  Co.,  107  Minn.  242, 
119  N.  W.  1066  (proper  throw  for 
split  railway  switch) ;  Wofford  i\  Mills, 
72  S.  C.  346,  51  S.  E.  918.  See  Mc- 
Ginnis  V.  Co.,  122  Mo.  App.  227,  99  S. 
W.  4. 

Expert  testimony  is  competent  to  show 
existence  and  common  use  of  appli- 
ances to  prevent  such  occurrences  as 
that  complained  of.  Stieht  v.  Co.,  195 
N.  Y.  70,  87.  N.  E.  801.  And  to  show 
proper  method  of  setting  telephone 
pole.  Barrett  v.  Co.,  201  Mass.  117, 
87  N.  E.  565. 

955-48  Louisville  &  N.  E.  Co.  v. 
Boque,  177  Ala.  349,  58  S.  392;  Am.  B. 
Co.  V.  Fennell,  158  Ala.  484,  48  S.  97; 
Eussell  V.  E.  Co.  (Ky.),  124  S.  W.  841; 
Teepen  v.  Tavlor,  141  Mo.  App.  2-82, 
124  S.  W.  10i62;  Landers  v.  E.  Co.,  134 
Mo.  App.  80,  114  S.  W.  543;  Shawnee, 
etc.  Co.  V.  Motesenbocker  (Okla.),  138 
P.  790;  International,  etc.  E.  Co.  v. 
Garcia,  54  Tex.  Civ.  59,  117  S.  W.  206; 
Johnson  v.  Caughren,  55  Wash.  125,  104 
P.  170.  Comp.  Korab  v.  E.  Co.  (la.), 
146  N.  W.  765. 

See  Spencer  v.  Grain  Co.  (la.),  138  N. 
W.  820. 

Due  diligence  of  carrier  in  tracing  lost 
goods,  opinion  incompetent.  Burress  v. 
B.    Co.,   79    S.    C.    250,    60   S.    E.    692; 


Moody   V.   E.   Co.,   79   S.   C.   297,   60   S. 
E.  711. 

955-49  Gray  v.  E.-Co.,  215  Mass.  143, 
102  N.  E.  71;  Boisvert  v.  Ward,  199 
Mass.  594,  85  N.  E.  849;  Eoberts  v. 
Co.,  84  S.  C.  283,  66  S.  E.  298  (what 
plaintiff's  conduct  would  have  been  if 
he  knew  situation) ;  Freeman  V.  Taylor 
(Tex.  Civ.),  125  S.  W.  613;  Walker  v. 
E.  Co.,  51  Tex.  Civ.  391,  112  S.  W. 
430;  So.,  etc.  Co.  v.  MeSwain,  55  Tex. 
Civ.  317,  118  S.  W.  874.  Contra,  Ball  v. 
Co.,  32  App.  Cas.  (D.  C.)  177. 
See  Chesapeake,  etc.  Co.  v.  Mathews, 
114  Va.  173,  76  S.  E.  288. 
955-50  Yarber  v.  E.  Co.,  235  111. 
589,  85  N.  E.  928.  Contra,  St.  Clair  v. 
Co.,  38  Pa.  Super.  228.  Comp.  infra, 
"Telegraphs  and  Telephones, '■*  465-72. 
Distance  within  which  engine  could 
have  been  stopped  may  be  shown  by 
expert  testimony;  but  not  distance 
within  which  it  should  have  been  done. 
Mahoning  O.  &  S.  Co.  v.  Blomfelt,  163 
Fed.  S27,  91  C.  C.  A.  390. 
955-51  Ambre  v.  Co.,  43  Ind.  App. 
47,  86  N.  E.  871.  Contra  as  to  admis- 
sion in  nature  of  conclusion.  Eudd  v. 
Byrnes,  156  Cal.  636,  105  P.  957. 
That  tracks  "seemed  closer"  together 
than  they  ordinarily  are,  may  be  stated 
by  witness.  Ft.  Worth  B.  E.  Co.  v. 
Cabell  (Tex.  Civ.),  161  S.  W.  1083.  See 
also  vol.  5,  p.  677,  n.  42. 
Expert  testimony  as  to  care  a  drunken 
man  could  use  is  inadmissible.  Illinois 
Cent.  E.  Co.  v.  Holland's  Admr.,  147 
Ky.  699,  145  S.  W.  389. 
955-53  Parkin  v.  Co.,  157  Cal.  41, 
106  P.  210;  Doyle  v.  Melendy,  83  Vt. 
339,  73  A.  S81;  Hogg  r.  Co.,  52  Wash.  8, 
lOO  P.  151.  Contra  if  party  whose  act 
complained  of  cannot  present  thie  facts 
so  jury  may  draw  correct  conclusion 
therefrom,  and  he  has  detailed  facts 
respecting  manner  in  which  act  done. 
T.  &  C.  Ins.  Co.  V.  Fouke,  94  Ark.  358, 
127  S.  W.  461. 

Control  of  engine  may  be  testified  to 
by  engineer.  International,  etc.  E.  Co. 
V.  Brice  (Tex.  Civ.),  126  S.  W.  613. 
Expert  testimony  admissible  to  show 
defect  in  api^liance  might  have  been 
discovered  by  proper  inspection.  Sloss- 
S.  S.  &  I.  Co.  V.  Green,  159  Ala.  17ft; 
49  S.  301;  St.  Louis,  etc.  E.  Co.  v. 
Eeed,  92  Ark.  350,  122  S.  W.  '645. 
Proper  way  of  examining  bridge  to  as- 
certain condition  may  be  shown  by  an 
expert.     Stephen  v,  Duffy,  237  111.  549, 
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86  N.  E.  1082;  Greenwav  v.  County, 
144  la.  332,  ]22  N.  W.  913. 
Duty  of  person  injured  to  take  precau- 
tion alleged  to  bo  norcssary  may  be  tes- 
tified to  by  one  familiar  with  act  done 
and  situation  at  time.  Roberts  r.  Co., 
84  S.  C.  283,  6G  S.  E.  298. 
953-54  Sloss-S.,  etc.  Co.  v.  Green,  159 
Ala.  17'^.  49  S.  301. 

Possibility  of  doing  act  in  particular 
way  does  not  involve  opinion.  U.  S. 
P.  &  F.  Co.  V.  Driver,  1G2  Ala.  580, 
50  S.  118. 

Expert's  opinion  as  to  apparent  means 
required  to  avoid  danf^er,  not  harmful. 
Gnstafson  v.  Co.,  51  Wash.  25,  97  P. 
1094. 

Casual  connection  between  negligence 
and  resulting  injury  may  be  shown  by 
exj'erts.     Kesnick   r.  Joline,  113   N.  Y. 

IS.  918. 
1       And   so    in   Illinois,    method    of    doing 
•work     not    being     matter     of     common 
knowledge.     Williams  v.  Morris,  237  111. 
2.14.  86  N.  E.  729. 

In  Missouri  expert  may  testify  as  to 
])ro]H'r  and  safe  way  of  loailing  car 
wheels  upon  flat  car.  Meilv  r.  R.  Co., 
21. ">  Mo.  567,  114  S.  W.  1013. 
956-55  Am.  T.  &  L.  Co.  v.  Co.,  Ill 
Md.  504,  75  A.   341. 


NEW  PROMISE 

Sufficiency  of  evidence,  959-10. 
957-1  Aebi  v.  Bk.,  124  Wis.  73,  102 
N.  W.  329,  signing  du])licate  check  no 
waiver  of  laches  in  presenting  original. 
See  Steger  r.  Jackson,  31  Kv.  L.  R. 
434,  102  S.  W.  329. 

958-2     Davis    v.    Davis,   98    Me.    135, 
56  A.  588. 

959-8     Goldstein  v.  Saur   (Tex.  Civ.), 
162  S.  W.  441. 

959-9  Nathan  v.  Leland,  193  Mass. 
576,  79  N.  E.  793  (letter  stating  prom- 
ise, sufficient);  Mandell  f.  Levy,  47 
Misc.  147,  93  N.  Y.  S.  545  (recognition 
of  moral  duty  to  pay  evidenced  by  let- 
ter, insufficient;  must  bo  clear  inten- 
tion to  pav);  Mever  i\  Bartels.  56  Misc. 
f)21,  107  N.  Y.  S.  77S  (part  payment 
does  not  renew  obligation  to  pay  bal- 
ance); German  Exch.  Bk.  r.  Schnitzer, 
72  Misc.  362,  130  N.  Y.  S.  223. 
959-l<>  New  promise  must  be  clear, 
unequivocal  and  without  qualification 
or  condition.  Torrey  r.  Krauss.  149 
Ala.  20n.  43  S.  184;  Moore  r.  Troun- 
stine,  126  Ga.  116,  54  S.  E.  810  (letter 
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insufRcient) ;  Mordaunt  c.  Monroe,  124 
111.  App.  Si'H;  Stern  V.  Co.,  225  111.  43<t, 

80  N.  E.  2<>7:  N.M-.lham  r.  Matthewsoii 

81  Kan.  310,  li  G  P.  436  (must  be  in 
respect  to  particular  debt) ;  Brooks  r. 
Paine,  25  Ky.  L.  R.  1125,  77  S.  W. 
190;  Bundling  v.  Willcy,  19  S.  D.  293. 
103  N.  W.  38  (promise  to  pay  as  soon 
as   possible,   not  conditional). 


NEW  TRIAL 

Ncwiij  obtained  evidence,  992-75. 

963-1  Unnecessary  to  introduce  evi- 
dence on  hearing  of  motion;  jircHUMied 
all  eviden<-e  is  within  breast  of  court. 
Ewart  Lumb.  Co.  v.  P.  Co.,  9  Ala.  App. 

152,  62  S.  560. 

964-3  Dougherty  t\  S.,  59  Tex.  Cr. 
464,  128  S.  W.  398.  also  oral  evidence. 
964-4  Misconduct  relied  on  must  be 
stated.  Texas,  etc.  R.  Co.  r.  Bellar, 
51  Tex.  Civ.  1.54,  112  S.  W.  323. 
964-6  Walsh  r.  U.  S..  174  Fed.  QW 
9S  r.  C.  A.  461;  Wvckoff  r.  R.  Co.,  234 
111.  613,  85  N.  E.  237;  Schneider  r.  R. 
Co.,  177  111.  App.  334;  Kelly  v.  R.  Co., 
175  111.  App.  196;  Brown  r.  Drainage 
Dist.  No.  48  (Ta.),  143  N.  W.  1077;  S. 
r.  Dudlev,  147  Ta.  G45,  126  N.  W.  812;. 
^fcMahon  r.  Co..  137  Ta.  368,  114  N.  W. 
203  (to  show  evidence  not  considered); 
I..exington,  etc.  Co.  r.  Crawfor<l,  155  Ky. 
723,  160  S.  W.  267;  S.  r.  Cunningham, 
123  La.  867,  49  S.  601;  Brinsfield  r. 
Iloweth,  110  Md.  520.  73  A.  2S9;  Green 
r.  Assn.,  211  Mo.  18.  109  S.  W.  715; 
Roth  r.  City  (Mo.  App.),  167  S.  W. 
11.55;  Finer  1'.  Nichols,  175  >ro.  App. 
525,  157  S.  W.  1023;  Tulsa,  etc.  Co. 
r.  Jacobson,  40  Okla.  118,  136  P.  410; 
Lee  r.  Co.  (R.  I.).  66  A.  835;  Stroud 
f.  Fish.  29  S.  D.  410.  136  N.  W.  1125; 
Gulf,  etc.  R.  Co.  r.  Roberts  (Tex.  Civ.), 
91  S.  W.  375;  ^farcv  r.  Parker.  78  Vt. 
73.  62  A.  19;  Allen  r.  Bk..  76  Wash. 
51.  133  P.  621  (misundcrstnnding  of  ex- 
hibit); Pickens  r.  Co.,  58  W.  Va.  11.  50 
S.  E.  872. 

See  vol.  3,  p.  220.  n.  44.  et  seq.  and 
supplement  thereto. 

965-7  McDonald  r.  Pless.  206  Fed. 
263,  124  C.  C.  A.  131;  Tuls.a  St.  R.  Co. 
V.  .Tacobson,  40  Okla.  118.  1.-'.6  P.  410 
Conduct  of  jurors  after  verdict  with 
one  of  j>arties,  cannot  be  proved  unless 
connecteil  with  their  acts.  Montgom- 
ery T.  Co.  r.  Knabe,  158  Ala.  458,  48 
S.501. 
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Declarations  of  juror  after  verdict  can- 
not be  proved.  Montgomery  T.  Co.  v. 
Knabe,  supra. 

In  Texas  otherwise, — Texas,  etc.  E.  Co. 
f.  Bellar,  51  Tex.  Civ.  154,  112  S.  W. 
323,  statute. 

967-d  Porter  v.  Whitlock,  142  la.  66, 
120  K  W.  649;  Jones  v.  E.  Co.,  32  Ky. 
L.  E.  1371,  108  S.  W.  865;  Simmons 
V.  Fish,  210  Mass.  563,  97  N.  E.  102; 
Hughes  V.  S.  (Tenn.),  148  S.  W.  543; 
Lee  V.  S.,  121  Tenn.  521.  116  S.  W 
881;  Flvnt  V.  Tavlor  (Tex.  Civ.),  91 
S.  W.  864.  See  vol.  3,  p.  221,  n.  46, 
and  supplement  thereto. 

9G7-10  Continental  C.  Co.  v.  Ogburn 
(Ala.),  64  S.  619;  Kimie  v.  E.  Co.,  156 
Cal.  379,  104  P.  986;  Battle  Creek  v. 
Haak,  139  Mich.  514,  102-  N.  W.  lOO'S; 
SnVder  v.  Town,  48  Mont.  484,  138  P. 
1090;    Sutton  V.   Lowrv.   39   Mont.   462, 

104  P.  .545;  Eitchie  r.  Steger,  93  Neb. 
63,  1.39  N.  W.  838;  Goldenberg  v.  Law, 
17  N.  M.  54.6,  131  P.  49'9;  Campbell 
V.  Campbell  (E.  L),  83  A.  326;  Ewing 
V.  Lunn,  22  S.  D.  95,  115  N.  W.  527 
(to  show  juror  intoxicated).  Contra, 
Foley    V.    Northrup,    47    Tex.    Civ.    277, 

105  S.  W.  229,  court  hears  evidence  of 
jurors  in  support  of  motion  for  new 
trial  for  misconduct  of  jury. 

See  vol.  3,  p.  220,  n.  44,  and  supple- 
ment thereto.  But  see  Marvland  Cas. 
Co.  V.  Elec.  Co.,  75  Wash.  430,  134  P. 
1097. 

Admissions  by  former  jurors  not  prov- 
able by  others.  Kimic  v.  E.  Co.,  156 
Cal.  379,  104  P.  986. 
Under  Tex.  Rev.  St.,  1895,  art.  1371, 
as  amended  in  1905,  jurors  may  testifj' 
to  improper  conduct  of  jury  only  in 
open  court,  and  ex  parte  affidavits  are 
not  sufficient.  San  Antonio,  etc.  E.  Cr>. 
V.  Wells  (Tex.  Civ.),  146  S.  W.  645. 
968-11  Hull  v.  Larson,  14  Ariz.  492, 
131  P.  668;  S.  v.  Linn,  223  Mo.  98,  122 
S.  W.  679;  Washington  L.  P.  Co.  v. 
Goodrich,  110  Va.  692,  66  S.  E.  977, 
Contra,  King  v.  Elton,  2  Cal.  App.  14.5, 
83  P.  261.  See  Winn  v.  E.  Co.,  143  HI. 
App.  71. 

969-12  Contra  under  statutes.  Sut- 
ton r.  Lowrv,  39  Mont.  462,  104  P. 
545;  Ealton  V.  Co.,  54  Wash.  254,  103 
P.  28. 

969-14  Eager  v.  R.  Co.,  137  Kv.  811, 
127  S.  W.  1.55;  S.  V.  Williams,  124  La. 
779,  50  S.  711;  S.  ■??  Eumfelt,  228  Mo. 
443,  128  S.  W.  737.  See  Hoyt  v.  Hoyt, 
137  la.  562,  115  N.  W.  222. 


970-lG  See  vol.  3,  p.  223,  n.  IG,  and 
supplement  thereto. 

970-17  Lintz  v.  T.  Co.,  54  Colo.  371, 
131  P.  258;  Hoyt  v.  Hoyt,  137  la.  563, 
115  N.  W.  222  (influence  of  another 
jury) ;  Tulsa  S.  E.  Co.  v.  Jacobson, 
40  Okla.  118,  136  P.  410. 
A  complaint  as  to  the  grounds  upon 
which  verdict  was  found  does  not 
amount  to  an  allegation  of  misconduct, 
and  is  a  method  of  impeaching  a  ver- 
dict which  should  not  be  permitted 
Garza  v.  Co.  (Tex.  Civ.),  147  S.  W. 
687. 

971-19  Foley  v.  Everett,  142  HI. 
App.  250. 

Converse  of  rule  applied.  Kimie  v.  E. 
Co.,  156  Cal.  379,  104  P.  9«6. 
972-20  Purdy  r.  Sherman,  74  Wash. 
30P,  133  P.  440;  Ealton  v.  Co.,  54  Wash. 
254,  103  P.  28;  S.  V.  Aker,  54  Wash.  342, 
103  P.  420. 

972-21     Tulsa  S.  E.  Co.  v.   Jacobson, 
40  Okla.  118,  136  P.  410. 
973-24    S.  V.  Aker,  54  Wash.  342,  103 
P.  420. 

974-27  Carlson  v.  Adix,  144  la.  653, 
123   N.  W.   321. 

975-29  Birmingham  E.  &  E.  Co.  v. 
Mason,  144  Ala.  387,  39  S,  590;  Bir- 
mingham, etc.  Co.  V.  Clemens,  142  Ala 
160,  37  S.  925;  S.  v.  Marren,  17  Ida. 
766,  107  P.  993;  Kelly  v.  E.  Co.,  175 
111.  App.  196;  Trohey  v.  E.  Co.,  168 
111.  App.  1;  Strand  r.  Co.,  136  la.  68. 
113  N.  W,  488;  Goodwin  v.  Blanchard, 
73  N.  H.  550,  64  A.  22;  Dittman  « 
New  York,  5.8  Misc.  52,  110  N.  Y.  S. 
40;  Nicholson  t\  S.,  18  Wyo.  298,  106 
P.  92-9.  See  vol.  3,  p.  234,  n.  1,  and 
supplement  thereto. 

By  an  examination  of  the  jurors  them- 
selves as  well  as  bv  other  evidence. 
Kirby's  Digest,  ^2i22,  2423;  Hydrick 
v.  S.,  103  Ark.  4,  145  S.  W.  542*. 
"An  affidavit  was  made  by  one  of  the 
attorneys  for  defendant  that  immedi- 
ately after  the  jury  had  returned  their 
verdict  into  court  he  went  into  the  jury 
room  and-  found  on  the  floor  a  paper 
with  figures  thereon  and  a  calculation 
made  thereof.  This  was  all  the  testi- 
mony adduced  relative  to  this  matter, 
and  we  do  not  think  that  it  was  suf- 
ficient to  show  that  any  member  of  the 
•iury  had  made  these  figures,  or  that  the 
jurors  had  agreed  that  the  amount  of 
punishment  fixed  in  the  verdict  was 
determined  by  a  'quotient  verdict'  un- 
der anv  agreement  to  be  bound  there- 
by.    Williams   v.    State,    66   Ark.    264, 
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50    S.    W.    517."      Hydrick    v.    S.,    103 
Ark.  4,  145  S.  W.  542. 
976-30     See  vol.  3,  p.  236,  n.  5,  and 
8iiii[ilenient  thereto. 

977-35     Liutz    v.    Tramway     Co.,     o4 
Colo.  :!71,  131   P.  258;  Johnson  v.  Seel, 
20  N.  1).  299,  144  N.  W.  237. 
978-36     Callahan  v.  R.  Co.,  15S  Fed. 
98S. 

979-40  Warren  r.  S.,  57  Tex.  Cr. 
518.  123  S.  W.  1115  (misapplication 
of  testimony);  Dralle  r.  Reeilsburg,  134 
Wis.  203,  115  N.  W.  819  (informed  of 
foreman's  communication  with  judge 
out   of  court). 

980-41  Sufiiciency  of  affidavits  to 
overcome  presumption  that  prejudice 
resulted  from  separation  of  jury  de- 
ponds  upon  all  facts.  Nicholson  t'.  Si 
IS  Wyn.  298.  106  P.  929. 
980-43  Counsel  and  client  must  sup- 
port motion  bv  affidavit.  Western  R. 
Co.  r.  Church,'  137  Mo.  App.  101,  119 
S.   W.   495. 

9SO-44  Kimic  v.  R.  Co.,  156  Cal.  379, 
104  P.  986;  P.  i\  Feld,  149  Cal.  464, 
86  P.  1100;  Kelly  v.  R.  Co.,  175  111. 
App.  196  (must  show  source  of  infor- 
mation); U.  S.  V.  Cook,  15  X.  M.  124, 
lO.-^  P.  305. 

981-46  Alabama  L.  Co.  r.  Cross,  152 
Ala.  562,  44  S.  563  (intoxicated  juror)  ; 
Scott  V.  S..  132  Ga.  3.57,  64  S.  E.  272 
(negative  testimony  insufficient);  Ca- 
mak  c.  Brooks.  130  Ga.  213.  60  S.  E. 
456;  Western  R.  Co.  V.  Church,  137 
Mo.  App.  101.  119  S.  W.  495;  Grantz 
r.  Deadwood,  20  S.  D.  495,  107  N.  W. 
832. 

Affiant  must  state  source  of  knowledge. 
Indianapolis  T.  &  T.  Co.  r.  Miller,  43 
Ind.  Apj>.  717.  88  N.  E.  526. 
982-47  Schneider  r.  R.  Co.,  177  111. 
App.  334;  Kelly  r.  R.  Co.,  175  111.  App. 
196;  Wnitham  Piano  Co.  r.  Freeman 
(la.),  141  N.  W.  403;  Austin  r.  Smith 
(la.),  109  N.  W.  280;  Gregory  r.  Co.. 
138  App.  Div.  590,  122  X.  Y.  S.  1085; 
Prnadwav  B.  Co.  r.  Saladino.  81  Misc. 
73.  143  N.  Y.  S.  1076;  Johnson  r.  Seel, 
26  X.  D.  299.  144  X.  W.  237. 
983-49  Callahan  r.  R.  Co..  1.'>,S  Fed. 
98S;  Merritt  r.  Bunting.  107  Va.  174, 
.■7  S.  E.  567. 

9S3-50  Srott  r  Tubbs.  13  Colo.  221. 
05  P.  510.  10  L.  R.  A.  (X.  P.)  733. 
983-J>l  Vansant  r.  Kowalewslcf 
(r>el.).  00  A.  421;  San  Antonio  Tr.  Co. 
r.  Cassanova  (Tex.  Civ.).  154  S.  "W. 
1190;  T^Iidglev  r.  Bergerman,  30  Utah 
K.  83  P.   466. 


984-52  Hydrick  v.  S.,  103  Ark.  4. 
145  S.  W.  542. 

984-53  Kates  Tr.  &  W.  Co.  r.  Klas- 
sen,  G  Ala.  App.  301,  59  S.  355;  Dill  r. 
S.,  5  Ala.  App.  162,  59  S.  307;  Bir- 
mingham, etc.  Co.  1-.  Turner,  154  Ala. 
542,  4.5  S.  671;  Piercy  r.  Picrcy,  149 
Cal.  163,  86  P.  507  (miwonduct  of  jdain- 
tiff);  Elliott  r.  S.,  132  Ga.  758,  64  S.  E. 
1090;  Iloyt  r.  Ilovt,  137  la.  563,  115 
X.  W.  222;  Pace  r.  Citv,  138  la.  107, 
115  X.  W.  888;  Avrhart  V.  Wilhclmv, 
135  la.  290,  112  Ix.  W.  782;  Phares 
r.  Krhut,  76  Kan.  238.  91  P.  52  (mis<-on- 
duct  of  party  in  selecting  jury);  Fields 
r.  Dewitt,  71  Kan.  676.  81  P.  467  (read- 
ing newspaper  account  of  trial  not  mis- 
conduct);  Shepard  r.  R.  Co.,  101  Me. 
591,  65  A.  20  (bias  of  jurors  must  be 
shown;  cannot  be  inferred  from  cir- 
cumstances); Goss  r.  Goss,  102  Minn. 
346.  113  X.  W.  690;  Balder  r.  Co.,  103 
Minn.  345,  114  X.  W.  948;  Jung  r.  Co., 
95  Minn.  367,  104  X.  W.  233:  S.  r. 
Rasco,  239  Mo.  .535,  144  S.  W.  4^9; 
Green  r.  Assn.,  211  Mo.  18,  109  S.  W. 
715;  St.  Louis  B.  &  T.  Co.  r.  Co.,  204 
Mo.  565,  103  S.  W.  519;  Hoskovec  r.  R. 
Co.,  SO  Xeb.  784,  115  X.  W,  312  (con- 
sideration of  extrinsic  evidence  miscon- 
duct);  Douglas  V.  Smith,  75  Xeb.  169, 
106  X.  W.  173;  Wesscl  r.  Bishop.  76 
Xeb.  74.  107  X.  W.  220  (indiwrction 
of  juror  insufficient  to  avoid  verdict); 
Broadway  Bldg.  Co.  r.  Saladino.  81 
Misc.  73."  142  X.  Y.  S.  1076;  (must  be 
shown  by  clear  and  convincing  evi- 
dence); Root  r.  Covle.  15  Okla.  574.  82 
P.  648;  I^awton  r.  McAdams,  15  Okla. 
412.  83  P.  429;  Easterlv  r.  Gater,  17 
Okla.  93,  87  P.  8.53;  S.  r.  Bethune.  93 
8.  C.  195.  75  S.  E.  281;  McGill  r.  Co., 
75  S.  C.  177.  .55  S.  E.  216  (.-lairn  agent's 
entertainment  of  juror  during  and  after 
trial  ground  for  new  triaH;  Sln<k  r.  S. 
(Tex.  Cr.).  149  S.  W.  107;  Missouri, 
etc.  R.  Co.  r.  Hawkins.  .50  Tex.  Civ.  128. 
100  S.  W.  221;  Beaumont  T.  Co.  r. 
Dilworth  (Tex.  Civ.\  94  S.  W.  3.52  (mis- 
conduct of  counsel  in  argument). 

Where  a  motion  for  n  new  trial  is  not 

sworn    to.    and    no    affidavits    attached 

setting   oiit   facts   charged,    the    motion 

cannot  be  considered.     .ArnaTT  r.  S.  (Oa. 

App.).   81    S.   E.   2M:   McWhirter  r.   S. 

(Tex.  Cr.).   146  S.  W.  1<50. 

985-55     ■Poriran  r.  Stephens.  161   Ala. 

R60.   40   S.    8n;    S.    r.   R,nsco.   239   Mo. 

5.?5.   U4   S.   W.   440. 

986-56     Blair    r    Paterson.    131    Mo. 

App.   122,   110   S.   W.  615    (juror  over 

1357 


Vol  8 


NEW  TRIAL 


age  limit  accepted  without  objection) ; 
Eapp  r.  Becker,  4  O.  C.  C.  (N.  S.)  139; 
Blassingame    V.    Laurens,    SO    S.    C.    38, 

61  S.  E,  96;  Heasley  v.  Nichols,  38 
Wash.  485,  80  P.  769  (nothing  waived 
by  accepting  juror  concealing  unfit- 
ness). But  see  Atlantic,  etc.  R.  Co.  v. 
Bunn,  2  Ga.  App.  305,  58  S.  E.  538. 
Ignorance  of  misconduct  of  jury  dur- 
ing trial  must  be  shown.  Olack  v.  Co., 
138  Mo.  App.  205,  119  S.  W.  1014. 
986-57  Juror  may  not  contradict 
statements  on  voir  dire.  S.  V.  Labry, 
124  La.  748,  50  S.  70'0. 

986-58  Gordon  v.  C,  136  Ky.  508, 
124  S.  W.  80i6. 

Cross-examination  of  affiiants  upon 
whose  affidavits  accused  relied  proper, 
though  not  allowable  of  makers  of  op- 
posing affidavits.  Gordon  r.  C,  136 
Ky.  508,  124  S.  W.  806. 
986-59  Jefferson  v.  S.,  137  Ga.  SS2, 
73  S.  E.  499. 

986-60  Mitchell  v.  S.,  138  Ga.  21,  74 
S.  E.  690;  P.  i\  Strauch,  240  111.  60,' 
88  N.  E.  155;  Soper  v.  Crutcher,  29  Ky. 
L.  E.  lOSO,  96  S.  W.  90'7;  Gibney  i;.  Co., 
204  Mo.  704,  103>  S.  W.  43  (juror  one 
of  defendant 's  striking  employes) ; 
Sansouver  v.  Wks.,  28  E.  I.  539,  68 
A.  545;  Senterfeit  v.  Shealey,  71  S. 
C.  259,  51  S.  E.  142  (relationship  of 
juror  to  a  party,  unknown  to  juror  at 
time  of  examination  no  ground  for  new 
trial).  See  Norcross  v.  Willard,  82  Vt. 
185,  72  A.  820. 

Not  sufficient  if  evidence  tend  to  show 
remark   was  in   jest.     S.  v.  Easco,   239 
Mo.   535,  144  S.  W.   449. 
Conflicting    evidence. — Sumpter    t>.    S., 

62  Fla.  98,  5'7  S.  202. 

Where,  during  the  trial  of  a  criminal 
case,  the  jury  were,  by  consent,  al- 
lowed to  disperse,  and  one  of  the  jurors 
heard  a  conversation  between  a  wit- 
ness for  the  state  and  a  third  person, 
in  which  the  accused  was  denounced  'hj 
the  witness  as  having  stated  a  false- 
hood, in  his  statement  to  the  jury,  as 
to  a  material  fact,  this  denunciation 
had  presumptively  an  effect  on  the  mind 
of  the  juror  detrimental  to  the  accused, 
and  this  presumption  was  not  fully  re- 
butted by  the  affidavit  of  the  juror  that 
it  did  not  influence  his  finding.  Dow- 
ner v.  S.,  10  Ga.  App.  827,  74  S.  E.  301. 
Undenled  affidavit  of  juror  as  to  mis- 
conduct of  jury,  not  conclusive.  Clack 
V.  Co.,  138  Mo.  App.  205,  119  S.  W. 
1014. 


988-64  Hill  V.  McKay,  36  Mont.  440, 
93  P.  345. 

989-65  St.  Louis,  etc.  E.  Co.  v.  Block, 
79  Ark.  179,  95  S.  W.  155;  Hall  v.  Jen- 
sen, 14  Ida.  165,  93  P.  962;  O'Neil  v. 
Lindsey,  41  Wash.  -649,  84  P.  603. 
990-69  So.  E.  Co.  v.  Dickens,  149 
Ala.  651,  43  S.  121  (failure  of  justice 
to  certify  whole  record  to  appellate 
court  whereby  plaintiff  misled) ;  Plum- 
lee  V.  E.  Co.,  85  Ark.  48«,  100  S.  W. 
515;  Tourneux  v.  Gilliss,  1  Cal.  App. 
540,  8i2  P.  62:7;  Mitchell  v.  Nelson,  142 
111.  App.  534;  Todd  v.  Banning,  118 
111.  App.  676;  Blair  v.  Blair,  125  111. 
App.  341;  Oglebay  v.  Co.,  41  Ind.  App. 
481,  82  N.  E.  494;  Manion  v.  E.  Co., 
40  Ind.  App.  56i9,  80  N.  E.  166;  Een- 
shaw  V.  Dignan,  128  la.  722,  105  N.  W, 
200;  Patton  v.  Sanborn,  133  la.  650,  110 
N.  W.  1032;  Jones  v.  E.  Co.,  32  Ky. 
L.  E.  1371,  10®  S.  W.  8.65;  Eay  v.  Ar- 
nett,  32  Kv.  L.  E.  562,  10'6  S.  W.  828; 
Strand  v.  E.  Co.,  101  Minn.  8'5,  112  N. 
W.  987,  111  N.  W.  958;  Pillager  v. 
Hewitt,  98  Minn.  265,  107  N.  W.  815; 
O'Neil  V.  Printz,  115  Mo.  App.  215,  91 
S.  W.  174;  Orton  V.  Bender,  4,3  Mont 
2m,  115  P.  406;  Hill  v.  McKay,  36 
Mont.  440,  93  P.  345;  Pennington  Co. 
Bk.  V.  Bauman,  81  Neb.  782,  116  N.  W. 
669;  Quagliana  v.  E.  Co.,  77  N.  J.  L. 
101,  71  A.  43;  Hapgoods  r.  Lusch,  123 
App.  Div.  27,  10'7  N.  Y.  S.  334;  Eoen- 
beek  v.  E.  Co.,  123  App.  Div.  606,  108  N. 
Y.  S.  80;  Dupree  v.  S.,  56  Tex.  Cr. 
559,  120  S.  W.  '870;  Gulf,  etc.  E.  Co. 
V.  Hays,  40  Tex.  Civ.  162,  89  S.  W. 
29;  Fiynt  v.  Taylor  (Tex.  Civ.),  91  S. 
W.  864;  Daugherty  V.  Templeton,  50 
Tex.  Civ.  304,  110  S.  W.  553;  Massucco 
r.  Tomassi,  78'  Vt.  188,  62  A.  57  (sick- 
ness and  death  accidental  causes) ; 
Clemans  v.  Western,  39  Wash.  290,  81 
P.  824;  Woods  P.  Co.,  40  Wash.  376, 
82  P.  401;  Harden  v.  Card,  15  Wyo. 
217,  88  P.  217. 

991-70  Cain  v.  S.  (Tex.  Cr.),  153  S. 
W.  147. 

991-71  Wells  V.  Gallagher,  144-  Ala. 
363,  39  S.  747;  Eauer  v.  Bradbury,  3 
Oal.  App.  256,  84  P.  100-7;  Mitchell  v. 
Nelson,  142  111.  App.  534;  Campbell  v. 
Campbell,  129  la.  317,  105  N.  W.  583; 
Bond  V.  E.  Co.,  55  Tex.  Civ.  119,  115 
S.  W.  867. 

991-72  Central,  etc.  Co.  v.  0 'Kelly 
(Ga.  App.),  80  S.  E.  688;  Mavs  v.  Wil- 
son, 141  Ga.  523,  81  S.  E.  440;  Soper 
V.  Crutcher,  29  Ky.  L.  E.  1080,  96  S.  W. 
907;  Emmett  v.  Perry,  lOO  Me.  139,  60 
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A.  872;  Morrison  v.  Hammond  (Tex. 
Civ.),  152  S.  W.  494;  Houston  L.  P.  Co. 
V.  Hooper,  46  Tex.  Oiv.  257,  102  S.  W. 
133. 

Granting  new  trial  is  largely  discretion- 
ary. (CoX)per  Kiver  &  N.  W.  R.  Co.  f. 
Reeder,  211  Fed.  280,  127  C.  C.  A.  648; 
Oaliill  V.  Stone  Co.,  167  Cal.  126,  138  P. 
712;  MeConnell  r.  Water  Co.,  20  Cal. 
App.  8,  127  P.  1036;  Sebold  v.  Ricger 
(Colo.  App.),  142  P.  201;  Hall  v.  Tice, 
86  Conn.  684,  86  A.  560;  Vanaant  v. 
Kowalewski  (Del.),  90  A.  421;  Goddard 
V.  Latta,  152  Kv.  538,  153  S.  W.  737; 
S.  V.  Zagone,  135  La.  — ,  65  S.  737; 
Delaneey  r.  R.  Co.  (Tex.  Civ.),  149  S. 
W.  259),  unless  but  one  conclusion  an 
to  verdict  can  be  drawn  (Ex  parte 
Worthington,  21  Cal.  App.  497,  132  P. 
82).  But  this  is  not  an  arbitrary  dis- 
cretion. Sharp  i\  S.  (Tex.  Cr.),  160 
S.  W.   369. 

Counsel  in  a  case  cannot  take  the  affi- 
davits of  Vritnesses  on  motion  for  new 
trial.  Garza  v.  S.  (Tex.  Cr.),  145  S. 
W.  590. 

992-73  Hemmenway  r.  Lincoln,  82 
Vt.  465,  73  A.  1073;  Taft  v.  Taft,  82  Vt, 
64,  71  A.  831  (also  of  attorney). 
Motion  signed  by  counsel  as  attorney 
for  appellant  and  a  jurat,  which  does 
not  show  who  made,  insulliciont.  Punk 
V.  Miller  (Tex.  Civ.),  142  S.  W.  24. 
992-74  McDonald  v.  P.,  123  111.  App. 
346;  Whipple  v.  McCormick  (R.  I.), 
68  A.  428;  Bond  v.  R.  Co.,  55  Tex.  Civ. 
119,  118  S.  W.  867;  Strunz  f.  Hood, 
44  Wash.  99,  87  P.  45. 
Discretion  of  trial  court  not  interfered 
■with  excejit  in  case  of  abuse.  P.  v. 
Harrison,  170  Mich.  159,  135  N.  W.  899. 
992-75  Napoleon  Hill  Cotton  Co.  v. 
Grav,  99  Ark.  648,  137  S.  W.  827; 
Mark  v.  Shoup,  2  Alaska  66;  Chase  r. 
Co.,  2  Alaska  82;  Colorado,  etc.  R.  Co. 
r.  Fogelsong,  42  Colo.  341,  94  P.  356; 
Chambloss  r.  Melton,  127  Ga.  414.  56 
S.  E.  414;  P.  V.  Williams,  242  HI.  197, 
89  N.  E.  1030;  Illinois  S.  Co.  r.  Fergu- 
son, 129  111.  App.  396;  Burk  r.  Co.,  40 
Jnd.  App.  81,  81  N.  E.  88;  Robins  v. 
M.  W.  of  A.,  127  la.  444,  103  N.  W. 
375;  S.  V.  Stanley  (la.),  104  N.  W. 
284;  111.  Cent.  R.  Co.  v.  C.  Co.,  150  Ky. 
489,  150  S.  W.  641;  S.  v.  Zagone,  135 
La.  — ,  65  S.  737;  Emmett  i\  Perry.  100 
Me.  139,  60  A.  872;  Spring  r.  Perkins. 
15R  Mich.  327,  120  N.  W.  807;  Roberts 
r.  Bk..  149  Mich.  507,  112  N.  W.  1129; 
Storch  V.  Rose,  152  Mich.  521.  116  N. 
W.   102;    Carlton   i"-   Monroe,   135  3iIo. 


App.  172,  115  S.  W.  1057;  Parker-W. 
Co.  i".  Co.,  131  Mo.  App.  508,  109  S.  W. 
1073;  Vandeventer  F.  Co.  v.  Co.,  127 
Mo.  App.  312,  105  S.  W.  653;  S.  c. 
Speritus,  191  Mo.  24,  90  S.  W.  459; 
Spencer  v.  Spencer,  31  Mont.  631,  79  P. 
320;  Kurshecdt  r.  Co.,  77  N.  J.  L.  99, 
71  A.  39;  O'llara  v.  R.  Co.,  102  Aj.p. 
Div.  398,  92  N.  Y.  S.  777;  Popadinec 
V.  R.  Co.,  109  App.  Div.  850,  «6  X.  Y. 
S.  913;  P.  r.  Patrick,  ].«2  N.  Y.  131. 
74  N.  E.  843;  Cascri  r.  Wogelsong,  114 
N.  Y.  S.  882;  State  F.  Go.  r.  B'-i-k.  15 
K  D.  374,  109  N.  W.  357;  Davis  f. 
Ty.,  15  Okla.  462.  S2  P.  507;  Bleak- 
ley  r.  Adelman,  31  Pa.  C.  C.  159;  Cleni- 
mons  r.  Jolmson  (Tex.  Giy.),  167  S.  W. 
1103;  Bond  r.  R.  Co.,  55  Tex.  Civ.  119. 
lis  S.  W.  867;  El  Paso,  etc.  R.  Co.  f. 
Barrett.  46  Tex.  Civ.  14,  101  S.  W. 
1025,  121  S.  W.  570;  Sexton  v.  S.,  4S 
Tex.  Cr.  497,  88  S.  W.  34 S;  Missouri, 
etc.  R.  Co.  V.  Sloan  (Tex.  Civ.),  91  S. 
W.  241;  Gotrher  v.  S.  (Tex.),  14S  S. 
W.  574;  Houston,  etc.  R.  Co.  r.  Daven- 
port (Tex.  Civ.),  110  S.  W.  150;  Wright 
r.  Agelasto,  104  Va.  159,  51  S.  E.  191; 
Brennan  r.  Seattle,  39  Wash.  640.  SI  P. 
1092;  Dumontier  r.  Stetson,  39  Wash. 
264,  81  P.  093;  Coffer  r.  Erickson,  61 
Wash.  559,  112  P.  643. 
See  Vansant  r.  Kowalewski  (Del.").  90 
A.  421. 

Newly  obtained  evidence,  though  not 
newly  discovered,  as  testimony  of  wit- 
ness adjudged  insane  prior  to  suit  and 
at  time  of  trial  in  sanitarium,  but 
subsequently  capable  of  testifying,  so 
similar  to  newly  discovered  testimony 
as  to  be  governed  bv  same  rules.  Cuesta 
r.  Goldsmith,  1  Ga".  App.  43,  57  S.  E. 
9S3. 

Exception  if  evidence  relevant  since 
trial  bv  amnostv  ])roclamation.  V.  S. 
r.  Repollo.  2  Phil.  Isl.  227. 
993-77  Girardino  r.  R.  Co.  (Ala.). 
60  S.  871;  Gono'-al  Ace.  F.  &  L.  Ins. 
Co.  r.  Shields.  9  Ala.  App.  214.  62  S. 
400;  St,arr  Piano  Co.  r.  Baker,  8  Al.i. 
.\pp.  449.  62  S.  ry49;  ^fcWhorter  r.  Co.. 
4  Ala.  App.  296,  .">8  S.  790;  Newton  L. 
&  B.  Co.  r.  Reeves,  2  Ala.  App.  411.  56 
S.  255;  W.  F.  Fitts  &  Son  r.  Brv.in.  1<«<> 
Ala.  133.  52  S.  333;  West  Va.  Land 
Co.  r.  Mav.  166  Ala.  127.  52  S.  315; 
AlcClendon  r.  McKissnok,  143  Ala.  !««. 
38  S.  1020;  Smith  r.  Co..  147  Ala.  702. 
41  S.  307;  Central  R.  Co.  r.  Geopp.  153 
•Ma  10<?  45  S.  65;  Tyouipville,  etc.  R. 
Co.  r.  Church.  155  Ala.  329.  46  S.  457; 
Marks  v.  Shoup,  -  ^Uaska  66;  Long  v. 
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Long,  104  Ark.  562,  149  S.  W.  662; 
Tillar  -r.  Liebke,  78  Ark.  324,  95  S.  W. 
769;  Rockwell  v.  Colony,  10  Cal.  App. 
633,  103  P.  162;  Lynch  v.  McGhan,  7 
Cal.  App.  132,  93  P.  1044;  Caliill  v. 
Stone  Co.,  167  Cal.  126,  138  P.  712; 
Colorado  Spgs.  C.  Co.  v.  Soper,  38  Colo. 
126,  88  P.  161;  Colorado  Spgs.  &  I  R.^ 
Co.  V.  Fogelsong,  42  Colo.  341,  94  P. 
356;  White  v.  Avery,  81  Conn.  325,  70 
A.  1065;  Vansant  v.  Kowalewski  (Del.), 
90  A.  421;  Harper  v.  S.  (Ga.  App.),  81 
S.  E.  817;  Cochran  v.  S.  (Ga.  App.), 
'81  S.  E.  587;  Srochi  v.  Yentrees,  140 
Ga.  345,  78  S.  E.  1003;  Campbell  v.  S., 
10  Ga.  App.  790,  74  S.  E.  95;  Harper 
V.  S.,  131  Ga.  771,  63  S.  E.  339;  Dodge 
V.  Cowart,  131  Ga.  549,  62  S.  E.  987; 
Taylor  v.  S.,  132  Ga.  235,  63  S.  E.  1116; 
Murphy  v.  Meacham,  1  Ga.  App.  155,  57 
S.  E.  1046;  Brown  V.  S.,  127  Ga.  285,  56 
S.  E.  417;  Hall  v.  Jensen,  14  Ida.  165, 
93  P.  962;  Hubbard-Z.  S.  S.  Co.  T. 
Crescio,  179*  111.  App.  56;  Mikshonis  V. 
Hotel  Co.,  178  111.  App.  593;  Johnson 
V.  Fairbank  Co.,  156  111.  App.  381; 
Northwestern  Elev.  &  G.  Co.  v.  Smiley, 
154  111.  App.  351 ;  Fonner  v.  Stamatakos, 
153  111.  App.  147;  McGrew  v.  E.  Co., 
142  111.  App.  210;  Harper  v.  Co.,  142 
111.  App.  594;  Karsten  i}.  Wink  el- 
man,  12i6  111.  App.  418;  Gregory  v.  Greg- 
ory, 129  111.  App.  9'6;  McDonald  v.  P., 
222  111.  325,  78  N.  E.  609,  126  111.  App. 
263;  Chicago  v.  McNally,  227  111.  14,  81 
N.  E.  23;  Nehring  v.  Eicker,  126  III. 
App.  262;  Winona,  etc.  Co.  r.  Williard 
(Ind.  App.),  101  N.  E.  1022;  Stauffer 
<V.  Martin,  43  Ind.  App.  675,  88  N.  E 
363;  McCaulley  v.  Co.,  151  la.  305,  131 
N.  W.  1;  S.  r.  Pell,  140  la.  655,  119  N. 
W.  154;  Buswell  v.  Buswell,  146  la.  52. 
124  N.  W.  770;  Shirk  v.  Maquoketa,  137 
la.  230,  114  N.  W.  884;  Eenshaw  v. 
Dignan,  128  la.  722,  105  N.  W.  209; 
Arnd  v.  Aylesworth,  136  la.  297,  111  N. 
W.  407;  Marengo  S.  Bk.  v.  Kent,  135 
la.  386,  112  N.  W.  767;  Strong  v. 
Moore,  75  Kan.  437,  80  P.  895;  Cudahy 
P.  Co.  V.  Havs,  74  Kan.  124,  85  P. 
811;  Woodford  v.  C,  1.54  Ky.  818,  159 
S.  W.  567;  Goddard  r.  Latta,  152  Ky. 
588,  153  S.  W.  737;  111.  Cent.  E.  Co. 
V.  C.  Co.,  150  Ky.  489,  150)  'S,  W.  641; 
Warren  v.  Turman  (Kv.),  120  S.  W. 
275;  Paducah  I.  Co.  v.  Hall  (Ky.),  113 
S.  W.  104;  Crigler  V.  Newman,  29  Ky. 
L.  R.  27,  91  S.^W.  706;  Gay  f.  Steele, 
29  Ky.  L.  E.  248,  92  S.  W.  590;  Todd 
V.  C,  29  Ky.  L.  R.  -173,  93  S.  W.  631; 
Hall  V.  Roberts,  29  Ky.  L.  R.   851,  96 


S.  W.  555;  Flint  v.  R.  Co.,  29  Ky.  L. 
R.  1149,  97  S.  W.  736;  Berger  v.  Co., 
31  Ky.  L.  R.  613,  103  S.  W.  245;  S. 
V.  Edwards,  135  La.  — ,  65  S.  634;  Shal- 
low V.  Roux,  109  Me.  567,  84  A.  999; 
Savino  v.  Wheel  Co.,  115  Minn.  219, 
132  N.  W.  201;  Newbury  v.  R.  Co., 
109  Minn.  113,  122  N.  W.  1117;  Strand 
r.  R.  Co.,  101  Minn.  85,  111  N.  W.  958; 
Kempa  v.  St.  Joseph  (Mo.  App.),  165  S. 
W.  1176;  Porter  v.  Co.,  213  Mo.  372,  111 
S.  W.  1136;  Ford  v.  Co.,  138  Mo.  App. 
512,  119  S.  W.  520;  Carlton  v.  Monroe, 
135  Mo.  App.  172,  115  S.  W.  1057;  Van- 
deventer  Co.  v.  Co.,  127  Mo.  App,  312, 
105  S.  W.  653;  Devoy  v.  Co.,  192  Mo. 
197,  91  .S.  W.  140;  S.  V.  Speritus,  191 
Mo.  24,  90  S.  W.  459;  In  re  Colbert, 
31  Mont.  461,  80  P.  248;  Martin  v.  Cors 
cadden,  34  Mont.  308,  86  P.  33;  Rieger 
V.  Schaible,  85  Neb.  221,  122  N.  W 
860;  Butterfield  v.  Beaver  City,  84  Neb. 
417,  121  N.  W.  592;  Andrews  V.  Hast- 
ings, 85  Neb.  548,  123  N.  W.  1035; 
Kraus  v.  Clark,  81  Neb.  575,  116  N. 
W.  164;  Kursheedt  V.  Co.,  77  N.  J.  L. 
99,  71  A.  39;  S.  v.  Padilla  (N.  M.),  139 
P.  143;  Hancock  v.  Beasley,  14  N.  M. 
239,  91  P.  735;  Friedland  &  L.  Bros,  v 
Fish  Co.,  147  N.  Y.  S.  881;  Reilly  v. 
Haseltine,  127  App.  Div.  64,  111  N.  Y. 
S.  457;  O'Hara  v.  R.  Co.,  102  App.  Div. 
398,  92  N.  Y.  S.  777;  Hagen  v.  R.  Co., 
lOO  App.  Div.  218,  91  N.  Y.  S.  914; 
Wheeling  C.  Co.  V.  Armstrong,  97  N. 
Y.  S.  9<10;  Froment  v.  Mugler,  51  Mise 
68,  99  N.  Y.  S.  877;  Flock  v.  Kaufman, 
107  N.  Y.  S.  752;  Romaine  v.  Village, 
120  App.  Div.  504,  105  N.  Y.  S.  256; 
Gay  V.  Mitchell,  146  N.  C.  509,  60  S.  E 
426;  Crenshaw  v.  R.  Co.,  140  N.  C.  192, 
52  S.  E.  731;  State  F.  Co.  v.  Beck,  13 
N.  D.  374,  100  N.  W.  357;  Wiers  v. 
Treese,  27  Okla.  774,  117  P.  182;  Hurst 
1-.  Ty.,  16  Okla.  600,  86  P.  280;  Simper 
V.  Carroll,  31  0.  C.  C.  386;  Cincinnati 
G.  &  E.  Co.  V.  Coffelder,  31  O.  C.  C. 
26;  Bleakley  v.  Adelman,  31  Pa.  C.  C. 
159;  U.  S.  V.  Palanca,  5  Phil.  Isl.  269; 
Esleeck  v.  Capwell  (R.  L),  72  A.  819; 
Hannan  v.  Caproni  (R.  I.),  71  A.  593; 
Hill  V.  R.  Co.  (R.  L),  66  A.  836;  S.  v. 
Anderson,  85  S.  C.  229,  67  S.  E.  237; 
Hahn  r.  Dickinson,  19  S.  D.  373,  103  N. 
W.  642;  In  re  McClellan,  20  S.  D.  498, 
107  N.  W.  681;  Grigsby  17.  Wolven,  20 
S.  D.  623,  108  N.  W.  250;  Deggs  v. 
Loving  (Tex.  Civ.),  162  S.  W.  9;  S.  W. 
Tel.  Co.  r.  Davis  (Tex.  Civ.),  156  S.  W. 
1146;  Wagner  v.  Geiselman  (Tex.  Civ.), 
156  S.  W'.  524;   Mims  v.  S.   (Tex.  Cr.), 
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153  S.  W.  321;  Pinscn  v.  S.  (Tex.  Cr.), 
351  S.  \V.  5G3;  O'llara  v.  S.,  57  Tex. 
Cr.  577,  124  S.  W.  95;  Delancey  v.  B. 
Co.  (Tex.  Civ.),  149  S.  W.  fi.39;  La  Flour 
f.  S.,  59  Tex.  Cr.  645,  129  S.  W.  351; 
Milam  v.  S.  (Tex.  Cr.),  146  S.  W.  1S5; 
Evans  v.  S.,  55  Tex.  Cr.  649.  117  S.  W. 
820;  Eingo  f.  S.,  54  Tex.  Cr.  561,  114 
S.  W.  119;  Funk  v.  Miller  (Tex.  Civ.), 
142  S.  W.  24;  Iklan.l  r.  Ikland  (Tex. 
Civ.),  139  S.  W.  92..;  Cannon  r.  Oil  Co. 
(Tex.  Civ.),  138  S.  W.  803;  Crane  v. 
Wood  (Tex.  Civ.),  138  S.  W.  444;  Bond 
f.  R.  Co.,  55  Tex.  Civ.  119,  118  S.  W. 
867;  Keck  v.  Woodward,  53  Tex.  Civ. 
267,  116  S.  W.  75;  De  Hoves  r.  R.  Co., 
52  Tex.  Civ.  543,  115  S.  W.  75;  Houston 
0.  Co.  r.  Kimball  (Tex.  Civ.),  114  S. 
W.  662;  Kaack  r.  Stanton.  51  Tex.  Civ. 
495,  112  S.  W.  702;  Belton,  etc.  Co.  v. 
Henrv,  45  Tex.  Civ.  272,  99  S.  W.  1032; 
Upson  V.  Campbell  (Tex.  Civ.).  99  S.  W. 
1129;  Texas,  etc.  R.  Co.  v.  Scarborough, 
101  Tex.  436,  108  S.  W.  804;  Daugherty 
r.  Tenipleton,  50  Tex.  Civ.  304,  110  S. 
W.  553;  Houston,  etc.  R.  Co.  v.  Daven- 
port (Tex.  Civ.),  110  S.  W.  150;  St. 
Louis,  etc.  R.  Co.  r.  Wiggins,  48  Tex. 
Civ.  449,  107  S.  W.  899;  Halbert  v. 
R.  Co.  (Tex.  Civ.),  107  S.  W.  592;  Neal 
f.  Whitlock,  45  Tex.  Civ.  457,  101  S. 
W.  284;  Texas  C.  P.  Co.  r.  McMillan 
(Tex.  Civ.),  87  S.  W.  846;  St.  Louis, 
etc.  R.  Co.  r.  Ross  (Tex.  Civ.),  SP  S. 
W.  1105;  Douglas  v.  Walker.  42  Tex. 
Civ.  213,  92  S.  W.  1026;  Johnson  v. 
Scrimshire.  42  Tex.  Civ.  611,  93  S.  W. 
712;  llcninienwav  r.  Lincoln,  82  Vt. 
465.  73  A.  1073"^  (before  trial);  Rey- 
nolds V.  Hassam,  SO  Vt.  501,  68  A.  61.^; 
Taylor  v.  St.  Clair,  79  Vt.  536,  63  A. 
65.3;  Richmond  r.  Poorc.  109  Va.  313. 
63  S.  E.  1014;  Virginia  C.  Wks.  r. 
Dalea,  109  Va.  333,  64  S.  E.  41  ;  Wright 
f.  Agelasto,  104  Va.  159,  51  S.  E.  191; 
Taliaferro  r.  Shepherd,  107  Va.  56.  57 
S.  E.  585;  Kincaid  v.  Co.,  57  Wash. 
334.  10^  P.  918;  Goodrich  r.  Kimble, 
49  Wash.  516,  95  P.  10S4;  Collins  v. 
Bacon.  38  Wash.  80,  80  P.  26S;  Haner  v. 
Furuva,  39  Wash.  122,  81  P.  98;  Biuns 
r.  Emery,  45  Wash.  215.  88  P.  133: 
Findlev  V.  R.  Co.  (W.  Va.),  78  S.  E. 
39*;;  S.  V.  Stowers,  66  W.  Va.  198.  86 
S.  E.  323;  Stewart  r.  Doak,  58  W.  Va. 
172,  52  S.  E.  95;  Bosler  r.  Coble.  14 
Wvo.  423.  84  P.  Sa.5;  Harden  t\  Card. 
15  Wyo.  217,  88  P.  217. 
See  Simpson  v.  Blewitt  (Ark.),  160  S. 
W.    10S7;    Arnall    v.   S.    (Ga.    App.),   81 


S.  E.  366;  .Tohnson  f.  S.  (Tex.  Cr.),  150 
S.  W.  903. 

Diligence  "since  verdict"  will  not  do. 
Woodward  Iron  Co.  f.  Sheehan,  16G 
Ala.  429,  52  S.  24. 

Not  newly  discovered  evidence  that 
could  have  ben  had  on  the  trial  by 
the  use  of  ordinarv  diligence.  Fowler 
1-.  S.  (Tex.  Cr.),  148  S.  W.  576. 
A  nearby  witness,  who  must  have  been 
known  licfore  the  trial  to  have  been 
connected  with  the  transaction.  John- 
son V.  Oliver,  138  Ga.  347,  75  S.  E.  245. 
Facts  and  circumstances  regarded  in 
determining  diligeii<<'.  Orr  l".  S.,  5  Ga. 
App.  76,  62  6.  E.  676. 
996-78  Beach  r.  Schroeder,  47  Colo. 
312,  107  P.  271;  Wells-F.  Co.  v.  Gunn, 
33  Colo.  217,  79  P.  1029;  Mavs  r.  Wil- 
son, 141  Ga.  523,  81  S.  E.  440;  Check  v. 
S.,  171  Ind.  98,  85  X.  E.  779;  Tavlor  r. 
Larter  (Ind.  App.),  82  X.  E.  96;  Rus- 
sell r.  Ashland  (Ky.),  166  S.  W.  971; 
Boreing  v.  Wilson,  12S  Ky.  570.  108  S. 
W.  914;  Burgess  r.  Grief,  31  Kv.  L. 
R.  Slo,  101  S.  W.  9S4;  Cahill  r.  Mul- 
lins,  31  Ky.  L.  R.  72.  101  S.  W.  336; 
Farrington  l\  Farrington,  117  Minn. 
272,  135  X.  W.  815;  Bunker  r.  U.  O.  of 
F.,  97  Minn.  361,  107  X.  W.  392;  Xugent 
r.  Co.,  208  Mo.  480,  1CM5  S.  W.  648; 
S.  V.  Williams.  199  Mo.  137,  97  S.  W. 
562;  In  re  Colbert.  31  Mont.  461,  80 
P.  248;  Jessen  r.  Wilhite,  74  Xeb.  608, 
104  X.  W.  1064;  Robinson  M.  Co.  r. 
Riepe  (Xev.),  138  P.  910;  Straughan 
V.  Cooper  (Okla.),  139  P.  26.5;  .Slater  v. 
U.  S.,  1  Okla.  Cr.  275,  98  P.  110;  Stern 
f.  Volz,  52  Or.  597,  98  P.  148;  Butler  r. 
Co.  (R.  L),  68  A.  426;  Grigsby  r.  Wol- 
ven.  20  S.  D.  623.  108  X.  W.  2.50;  In 
re  McClollnn.  20  S.  D.  498,  ill  X.  W. 
681;  Comoli  r.  S.,  78  Vt.  423,  63  A.  186; 
•lacobs  c.  Williams,  G7  W.  Va.  377,  67 
S.  E.  1113. 

See  Pickford  r.  Talbott.  225  U.  S.  651, 
32  Sup.  Ct.  687,  50  L.  ed.  1240. 
Inactivity  excused. — Check  v.  S.,  171 
Ind.  9S.  S5  X.  K.  779. 
996-79  Shallow  r.  Roux,  10»  Me. 
567,  84  A.  999;  Grigsbv  r.  Wolven,  20 
S.  D.  623,  108  X.  W.  2.50;  Hemmenway 
r.  Lincoln,  82  Vt.  465,  73  A.  1073.  See 
Olaine  v.  McGraw,  164  Cal.  424,  129 
P.  460. 

Diligence  must  be  exercised  in  present- 
in;::  proof  of  nowlv  discovered  evidence. 
Houston    O.    Co.    r.    Kimball,    103    Tex. 
94,  122  S.  W.  .533. 
i996-S0     Traveler's  Ins.  Co.   v.  Mcln- 
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ernev  (Ky.).  119  S.  W.  171;  Winn  v. 
Grier,  217  Mo.  420,  117  S.  W.  48. 
996-81  So.  K.  Co.  v.  Dickson,  138  Ga. 
371,  75  S.  E.  462;  Winn  v.  Grier,  217 
Mo.  420,  117  S.  W.  48;  King  v.  Gilson, 
20'6  Mo.  264,  104  S.  W.  52;  Slate*-  V. 
U.  S.,  1  Olda.  Cr.  275,  98  P.  110;  S.  v. 
Eaice,  24  S.  D.  Ill,  123  N.  W.  708. 
See  Green  v.  Tr.  Co.  (Del.),  87  A.  885. 
997-83  Mays  v.  Wilson,  141  Ga.  523, 
81   S.  E.  440. 

997-83  O'Neill  v.  Bk.,  34  Mont.  521, 
87  P.  970;  S.  V.  Stowers,  66  W.  Va.  198, 
66  S.  E.  323. 

997-84  Ward  v.  Ward,  149  Fed.  204, 
79  C.  C.  A.  162;  Eichardson  V.  Lowe, 
149  Fed.  62.5,  79  C.  C.  A.  317;  Girar- 
dino  V.  R.  Co.  (Ala.),  60  S.  871;  S.  v. 
Naylor  (Del.),  90  A.  880;  Weston  v. 
Montgomery,  2  Haw.  309;  Louisville, 
etc.  E.  Co.  V.  Vinyard,  39  Ind.  App. 
628,  79  N.  E.  384;  Nichols-S.  Co.  v. 
Eingler  (la.),  120  N.  W.  640;  Aren- 
schield  v.  E.  Co.,  128  la.  677,  105  N. 
W.  200;  Strong  v.  Moore,  75  Kan.  437, 
89  P.  895;  Goddard  v.  Lotta,  152  Ky. 
538,  153  S.  W.  737;  111.  C.  E.  Co.  v. 
C.  Co.,  150  Ky.  489,  150  S.  W.  641; 
Todd  V.  C,  2-9  Ky.  L.  E.  473,  93  S.  W. 
631;  Antosik  v.  Co.,  166  Mich.  415,  132 
N.  W.  SO;  Bryant  r.  Lazarus,  235  Mo. 
606,  139  S.  W.  558;  Kidder  v.  Maynard, 
75  Neb.  246,  106  N.  W.  172;  O 'Hara 
t\  E.  Co.,  102  App.  Div.  398,  92  N.  Y. 
S.  777;  Froment  V.  Mugler,  51  Misc. 
68,  99  N.  Y.  S.  877;  Eosentlial  f.  Co., 
53  Misc.  265,  10^3  N.  Y.  S.  194;  Whip- 
ple V.  Dunn,  130  N.  Y.  S.  224;  Crenshaw 
r.  E.  Co.,  140  N.  C.  192,  52  S.  E.  731; 
Libby  V.  Barry,  15  N.  D.  286,  107  N.  W. 
972;  City  of  Toledo  -v.  Strasel,  31  O. 
C.  C.  432;  Bleakley  v.  Adelman,  31  Pa. 
C.  C.  159;  Geer  v.  E.  Co.  (E.  L),  67  A. 
449;  Wilson  V.  Alexander,  115  Tenn. 
125,  88  S.  W.  935;  Sylvas  v.  S.  (Tex. 
Cr.),  150  S.  W.  90i6;  Ehea  v.  S.  (Tex.), 
148  S.  W.  578;  W.  U.  T.  Co.  v.  Hardi- 
son  (Tex.  Civ.),  101  S.  W.  541;  Binns 
V.  Emery,  45  Wash.  215,  88  P.  133; 
Bosler  v.  Coble,  14  Wyo.  423,  84  P.  895. 
997-85  Cooper  v.  Vaughan,  107  Ark. 
498,  155  S.  W.  912;  Cahill  v.  Stone  Co., 
167 'Cal.  126,  138  P.  712;  P.  v.  Oppen- 
heimer,  150  Cal.  733,  100  P.  74;  Spear  v. 
United  Eailroads,  16  Cal.  App.  637,  117 
P.  950;  Hawley  -r.  Co.,  16  Cal.  App.  50, 
116  P.  84;  Specie,  etc.  Co.  r.  Kirk,  56 
Colo.  275,  139  P.  21;  C.  S.  T.  E.  Co.  v. 
Fogelsong,  42  Colo.  341,  94  P.  350;  But- 
ton r.  Button.  80  Conn.  157,  67  A.  478; 
Vansant  v.  Kowalewski    (Del.),   90   A. 


421;  Peacock  v.  S.,  10  Ga.  App.  402,  73 
S.  E.  404;  Mitchell  v.  S.,  6  Ga.  App. 
554,  65  S.  E.  326;  Denmond  v.  Hillyer, 
129  Ga.  698,  59  S.  E.  80O;  McNaughton 
V.  S.,  138  Ga.  412,  75  S.  E.  251;  Groover 
V.  S.,  11  Ga.  App.  30'5,  75  S.  E.  162 
Walker  v.  S.,  137  Ga.  398,  73  S.  E.  368 
Orr  V.  S.,  5  Ga.  App.  76,  62  S.  E.  676 
Laing  v.  Laing,  10  Haw.  183;  S.  v 
Fleming,  17  Ida.  471,  lOO  P.  305;  Cle 
ment  v.  Bladworth,  160  111.  App. 
Grossfeld,  etc.  Co.  v.  Gross,  16v5  111 
App.  275;  Cowan  v.  Day,  150  111.  App 
lOo;  Northwestern  El.  &  Gr.  Co.  v 
Smiley,  154  111.  App.  351;  Lerna  V. 
W^ood,  122  111.  App..  542;  Illinois  S 
Co.  V.  Ferguson,  129  111.  App.  396;  City 
of  Hammond  V.  Jahnke,  178  Ind.  177, 
99  N.  E.  39;  Ludwig  v.  S.,  170  Ind. 
648,  85  N.  E.  345;  Donahue  v.  S.,  165 
Ind.  148,  74  N.  E.  996;  S.  v.  Pell,  140 
Ta.  655,  119  N.  W.  154;  Buchholtz  v. 
Eadcliffe,  129  la.  27,  105  N.  W.  336; 
Hawk  V.  Mulhall,  133  la.  6ft5,  110  N.  W. 
1020;  Clements  v\  Stapleton,  130  la. 
137,  113  N.  W.  546;  So.  Covington,  etc. 
Co.  V.  Lee,  153  Ky.  621,  150  S.  W.  99; 
Weaks  v.  Const.  Co.,  153  Ky.  601,  156 
S.  W.  127;  Sizemore  r.  Nantz,  149  Ky. 
819,  149  S.  W.  1126;  Traynor  V.  C, 
149  Ky.  462,  149  S.  W.  904;  Million  v. 
Million  (Kv.),  121  S.  W.  985;  Warren 
r.  Turman  "(Ky.),  120  S.  W.  275;  Padu- 
cah  I.  Co.  V.  liall  (Kv.),  113  S.  W.  104; 
Monarch  v.  Cowherd  (Ky.),  114  S.  W. 
276;  Illinois,  etc.  E.  Co.  r.  Wilson,  31 
Ky.  L.  E.  789,  103  S.  W.  364;  Mitchell 
V.  Emmons,  104  Me.  76,  71  A.  321; 
Bunker  v.  U.  O.  of  F.,  97  Minn.  301, 
107  N.  W.  302;  Hanson  v.  Bailey,  90 
Minn.  274,  104  N.  W.  909;  McDonald  V. 
Smith,  101  Minn.  476,  112  N.  W.  627; 
S.  V.  Keener,  225  Mo.  488,  125  S.  W. 
747;  S.  r.  Speritus,  191  Mo.  24,  90  S. 
W.  459;  Devoy  v.  Co.,  192  Mo.  197,  91 
S.  W.  140;  Bryant  v.  Lazarus,  235  Mo. 
600,  139  S.  W.  558;  Carlton  v.  Monroe, 
135  Mo.  App.  172,  115  S.  W.  1057;  In 
re  Colbert,  31  Mont.  461,  SO  P.  248; 
Martin  v.  Corseadden,  34  Mont.  308,  86 
P.  33;  Butterfield  v.  Beaver  Citv,  84 
Neb.  417,  121  N.  W.  592;  In  re  Winch 
(Neb.),  112  N.  W.  293;  Dickinson  v. 
Aldrich,  79  Neb.  198,  112  N.  W.  293; 
Hanson  v.  Ins.  Co.,  78  Neb.  421,  113 
N.  W.  114;  St.  Paul  H.  Co.  r.  Faulha- 
ber,  77  Neb.  477,  109  N.  W.  762;  Kraus 
r.  Clark,  81  Neb.  575,  110  N.  W.  164; 
Kursheedt  v.  Co.,  77  N.  J.  L.  99,  71 
A.  39;  Hancock  i\  Beaslev,  14  N.  M. 
239,  91  P.  735;  P.  v.  Gambacorta,  197 
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N.  Y.  181,  90  N.  E.  S09;  Brooklyn,  etc. 
Co.  V.  Bird,  78  Misc.  0^3,  138  N.  Y.  S. 
S26;  Komaine  v.  Village,  120  App.  Div 
501,  105  N.  Y.  S.  25G;  Neidlinger  v.  Co., 
124    App.    Div,    26,    109    N.    Y.    S.    717; 
Chaet    V.   Goldberg,    110   N.   Y.   S.   817; 
Prinzi    v.    Cataldo,    110    N.    Y.    S.    1054 
(discovery    of    receipt);    O'llara   v.   K. 
Co.,    102    App.    Div.    398,    92    N.    Y.    S. 
777;  Hagen  v.  R.  Co.,  100  App.  Div.  218, 
91  N.  Y.  S.  914;  Flock  f.  Kaufman,  107 
N.   Y.   S.   752    (cumulative   evidence   of 
probative  force  ground  for  new  trial) ; 
Raymond    v.    Ring,    60    Misc.    235,    113 
N.    Y.   S.    1;   Aden    v.   Doub,   14(3    X.  C. 
10,  59  S.  E.  162;  Citizens'  Bk.  of  Dray- 
ton V.  Schultz,  21  N.  D.  551,  132  N.  W. 
134;  McHugh  v.  Ty.,  17  Okla.  1,  86  P. 
433;    Cincinnati    Tr.    Co.    v.    Fesler,    31 
O.   G.   C.   631;    Schenk  r.  Knott,   31   O. 
C.  C.  581;  Bleakley  v.  Adelman,  31  Pa. 
C.  C.  159;  U.  S.  V.  Alvarez,  3  Phil.  Isl. 
24;   U.  S.  V.  Hernandez,  5  Phil  Isl.  429; 
Aldeguer  v.   Hoskvn,   2   Phil.   Isl.   500; 
Esleeck  v.  Capwell   (R.  I.),  72  A.  819; 
Lee  V.  Co.  (R.  I.),  66  A.  835;  McDonald 
V.    Co.    (R.    I.),    67    A.    4-51;    Heath    v. 
Cook   (R.  I.),  68  A.  427;  Shopard  r.  R. 
Co.,   27   R.   I.   135,   61    A.   42;    Wardlaw 
r.    Mill,    74    S.    C.    368,    54    S.    E.    6.5S; 
Smith  V.  Ins.  Co.,  21  S.  D.  433,  113  N. 
W.   94;    Johnson   v.   S.    (Tex.   Cr.),    1.56 
S.  W.  1181;  Mott  r.  Ins.  Co.  (Tex.  Civ.), 
154  S.  W.  6.58;  Drake  r.  S.  (Tex.  Cr.), 
151    S.   W.   315;    Hunter  v.   S.,   59   Tex. 
Cr.    439,    129    S.    W.    125;    Stephens    v. 
S.   (Tex.  Cr.),  145  S.  W.  907;   Garza  r. 
S.    (Tex.   Cr.),   145  S.    W.   590;    Brown- 
ing V.  S.  (Tex.  Cr.),  142  S.  W.  1 ;  Rea- 
gan V.   S.,   57   Tex.   Cr.   642,   124   S.   W. 
685;   Reves   v.  S.,  55   Tex.  v.t.  422,  117 
S.    W.    152;    Missouri,    etc.    R.    Co.    v. 
Bailev,  53  Tex.  Civ.  295,  115  S.  W.  601; 
O'llara  r.  S.,  57  Tex.  Cr.  577,  124  S.  W. 
95;  Texas  N.  O.  R.  Co.  r.  Scarborough, 
101   Tex.   4.3€,  108   S.  W.   804;    Rvdah-h 
V.    Anderson.    37    Utah    99,    107    P.    2.5; 
Foss  r.   Smith,   79   Vt.   434,   65  A.  .553; 
Tavlor  r.  St.   Clair,   79   Vt.   536,  65   A. 
655;    Richmond    r.    Poore,    109   Va.   313, 
63  S.  E.  1014;   Wilson   v.  Kecklov,  107 
Va.  592,  59  S.  E.  383;  Harris  r.  R.  Co., 
65    Wash.    27,    117    P.    601;    Pierson    v. 
Peirce,  42   Wash.   164,  84  P.  731;   S.  f. 
Stowers,  66  W.  Va.   198.  66  S.  E.  323; 
Birdsall    v.   Fraenzel,    154   Wis.   48,   142 
N.  W.   274;   Anderson   r.   Co.,   131    Wis. 
34.  no  N.  W.  788;  crueller  v.  Pew,  127 
Wis.  2SS,  106  N.  W.  840. 
See  Rouri.ltroo   r.  S.   ("NrisP.V  6."  S.   12-'. 
Probability  of  different  result  ground 


for   new   trial.      Drew  v.   Shannon,    105 
Me.  562,  75  A.  122. 

998-S6     Daniels    r.    U.    S.,    196   Fed. 
459,    116    C.    C.    A.    S33;    Richardson    c. 
Lowe,   149   Fed.   625,   79   C.   C.   A.   317; 
Smith  V.  Co.,  147  Ala.   702,  41   S.  307; 
Geter  v.   Co.,   149  Ala.  578,  43   S.  367; 
Marks  v.  Shoup,  3  Alaska  66;  Chase  r. 
Co.,  2   Alnska  82;    Arv  r.  S.,   104   Ark. 
212,  148  S.  W.  1032;  Long  r.  McDanicI, 
76    Ark.    292,    88    S.    W.    964;    Plumlee 
r.  R.   Co.,  85  Ark.  488.   KiO  S.   W.  515; 
Shaufelberger  r.   Mattix,   So   Ark.    193, 
107  S.  W.  3S0;  Cahill  r.  Stone  Co..  167 
Cal.    126,    138    P.    712;    In    re    Loucks' 
Est.,    160    Cal.   551,   117    P.   673;    Wood 
V.  Moulton,  146  Cal.  317.  .SO  P.  92;  Pat- 
terson r.  R.  Co.,  147  Cal.  178,  SI  P.  .531; 
In  re  Walker,  148  Cal.   162,  82  P.  770; 
In   re  Doolittle's  Est.,   1.53   Cal.  29,  94 
P.   240;    In   re   Walker's   Est.,    148   Cal. 
162,  82  P.  770;  P.  v.  Davis,  1  Cal.  App. 
8,  81  P.  716;   0.  S.  I.  R.  Co.  r.  F«.gol- 
song,  42   Colo.  341,  94  P.   3.56;  Jolinson 
f.  S.,  138  Ga.  26.5,  75  S.  E.  135;   Brew- 
er V.  Ragan,  138  Ga.  346.  75  S.  E.  i54; 
Cone  V.  Cone,  138  Ga.  606,  75  S.  E.  6-14; 
Walker  v.  S.,  137  Ga.  398,  73  S.  E.  SOS; 
Fehn   v.  S.,  11   Ga.  App.  328,  75  S.   E. 
208;    Holliday    v.   Athens,    10   Ga.    .\pp. 
709,  74  S.  E.  67;  Andrew  r.  Carithcrs, 
124  Ga.  51.5,  52  S.  E.  6.53;   Georgia   R. 
&  B.  Co.  V.  Adams,  127  Ga.  408,  .56  S. 
E.  409;   Grow  v.  S.,  5  Ga.  App.  7n,  63 
S.    E.   669;    Bunn    r.    Ilargraves.   3    Ga. 
App.    518,    60    S.    E.    223;    De    Vane    c 
R.   Co.,  4  Ga.  App.  136,  60  S.  E.  1079; 
Weston    V.    Monlgomerv,    2    Haw.    300; 
Hall  r.  Jenson.  14  Ida."  16.5,  93  P.  902; 
Kelly  r.  R.  Co.,  175  111.  App.  196;  Pratt 
V.  Davis,  118  111.  App.  161;   Karston  r. 
Winkelman,  126  111.  App.  4\>i;   Martin- 
atis   v.  P.,   22.3    HI.    117,    79   N.    E.   .55; 
Citv  of  Hammond   r.  .Tahnke,   178   Ind. 
177',   99   N.   E.   39;    Williams   r.   S.,   170 
Ind.   630,  85  N.  E.  113;    Ludwig  r.   S., 
170  Ind.  648,  8.5  N.  E.  34-1;   Cassidy  r. 
Johnson,    41    Ind.   App.    •>96,    S4    X.'    E. 
835;   Ray  r.  Baker,  165  In.l.  74,  74   N. 
E.    619;    Indianapolis,    etc.    Co.    r.    FA- 
wards,  36  Ind.  App.  202,  71  X.  E.  .533; 
Farroll    r.   R.    Co.,    137    la.   309,   114    N. 
W.    1063;    Hemmer    r.    Burger.    127    Ta. 
614,  103  N.  W.  957;  S.  r.  Stanlev  (la.), 
104    X.    W.    2.S4;    Renshaw    r.    Dignan, 
128    la.    722,    105    X.    W.    209;    Area- 
s.'hield    r.   R.  Co.,   12«   Ta.   677,   10s5    X. 
W.  200;  Hanousek  r.  Marsh  a  11  town.  130 
Ta.    5.50.    107    X.    W.    603;    Bousman    r. 
Stanfford.  71   Kan.  6t<?.  <;i    p.  i<;4   fpvi- 
dence  obtained  by  operation);   Strong 
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V.  Moore,  75  Kan.  437,  S9  P.  &96;  S.  v. 
Lackey,  72  Kan.  95,  82  P.  527;  Law- 
son  v.  Co.,  152  Ky.  113,  153  S.  W.  56; 
Traynor  v.  C,  149  Ky.  462,  149  S.  W. 
904;  American  Cent.  Ins.  Co.  v.  Hardin, 
148  Ky.  246,  146  S.  W.  418;  Cahill  v. 
Mulling,  31  Ky.  L.  E.  72,  101  S.  W.  336; 
Metropolitan  L.  Ins.  Co.  v.  Ford,  31 
Ky.  L.  R.  513,  102  S.  W.  876;  Mobile 
&  O.  E.  Co.  V.  Caldwell,  32  Ky.  L.  E. 
447,  10-6  S.  W.  236;  Illinois  C.  R.  Co. 
V.  Colly,  27  Ky.  L.  E.  713,  86  S.  W. 
538;  Dayton  v.  Hirth,  27  Ky.  L.  E. 
1209;  87  S.  W.  1136;  Slasher  v.  Hop- 
kins, 28  Ky.  L.  E.  347,  89  S.  W.  244; 
Todd  V.  C,  29  Ky.  L.  E.  473,  93  S. 
W.  631;  Torian  v.  Terrell,  29  Ky.  L. 
E.  306,  93  S.  W.  10;  Hall  v.  Eoberts, 
29  Ky.  L.  R.  851,  96  S.  W.  555;  Phoe- 
nix Ins.  Co.  V.  Wintersmith,  30  Ky.  L. 
R.  3G9,  9'8  S.  W.  987;  Louisville  & 
N.  R.  Co.  V.  Ueltschi,  31  Ky.  L.  R. 
931,  lOii  S.  W.  320;  Holser  V.  Skae, 
169  Mich.  484,  135  N.  W.  260;  Tew  f. 
Webster,  10.3  Minn.  110,  114  N.  W. 
647;  Adam  R.  G.  Co.  v.  Co.  (Mo.  App.), 
166  S.  W.  1125;  Gardner  v.  E.  Co.,  167 
Mo.  App.  60o,  152  S.  W.  98;  Carlton 
V.  Monroe,  135  Mo.  App.  172,  115  S. 
"W.  1057;  Parker-W.  Co.  v.  Co.,  131  Mo. 
App.  508,  100  S.  W.  1073;  S.  v.  Speri- 
tus,  191  Mo.  24,  90  S.  W.  459;  In  re 
Colbert,  31  Mont.  46-1,  SO  P.  248;  Par- 
kins V.  E.  Co.,  79  Neb.  788,  113  N.  W. 
265;  St.  Paul  H.  Co.  v.  Faulhaber,  77 
Neb,  477,  109  N.  W.  762;  Kraus  v. 
Clark,  81  Neb.  575,  116  N.  W.  164; 
Blado  V.  Draper,  89  Neb.  787,  132  N.  W. 
410;  Sachs  v.  Gasdorf,  84  Misc.  457, 
146  N.  Y.  S.  186;  Cheever  v.  Co.,  86 
App.  Div.  331,  83  N.  Y.  S.  732;  Myatt 
V.  Myatt,  149  N.  C.  137,  62  S.  E.  887; 
Aden  v.  Doub,  146  N.  C.  10,  59 'S.  E. 
162;  Gay  V.  Mitchell,  146  N.  C.  509, 
60  S.  E.  426;  Boos  y.  Ins.  Co.,  22  N.  D. 
11,  132  N.  W.  222;  Preston  v.  S.  (Okla. 
Cr.),  139  P.  538;  Bleakley  v.  Adelman, 
31  Pa.  C.  C.  159;  St.  Pierre  v.  Mc- 
Maugh  (E.  I.),  86  A.  8'9'6;  Whipple  v. 
McCormick  (E.  T.),  68  A.  428;  Shepard 
V.  E.  Co.,  27  E.  I.  135,  61  A.  42;  Hahn 
V.  Dickinson,  19  S.  D.  373,  103  N.  W. 
642;  In  re  McClellan's  Est.,  21  S.  D. 
209,  111  N.  W.  540;  Hogan  v.  S.  (Tex. 
Cr.),  147  S.  W.  871;  Garza  v.  S.  (Tex. 
Cr.),  145  S.  W.  500;  Priddy  v.  O'Neal 
(Tex.  Civ.),  142  S.  W.  35;  Harrolsoq 
V.  S.,  54  Tex.  Cr.  452,  113  S.  W.  544; 
Dowell  r.  Dergffeld,  39  Tex.  Civ.  635,  87 
S.  W.  1051;  St.  Louis,  etc.  E.  Co.  v. 
Eoss  (Tex.  Civ.),  89  S.  W.  1105;  Cain 


V.  Corley,  44  Tex.  Civ.  224,  90  S.  W. 
16S;  St.  Louis,  etc.  E.  Co.  v.  Wiggins, 
48  Tex.  Civ.  449,  107  S.  W.  890;  Hous- 
ton L.  P.  Co.  V.  Hooper,  46  Tex.  Civ, 
257,  102  S.  W.  133;  Texas  N.  O.  R. 
Co.  V.  Scarborough,  101  Tex.  436,  108 
S.  W.  804;  Foss  V.  Smith,  79  Vt.  434, 
65  A.  553;  Shannon  V.  Tacoma,  41  Wash. 
220,  83  P.  186;  Stewart  v.  Doak,  5-8  W. 
Va.  172,  52  S.  E.  95;  Sparling  V.  Co., 
136  Wis.  500,  117  N.  W.  1055. 
See  vol.  3,  p.  037,  n.  62,  et  seq,  and 
supplement  thereto;  supra,  "Cumula- 
tive Evidence,"  937-62. 
Cumulative  iii  part,  new  trial  granted, 
Spencer  v.  S.  (Tex.  Cr.),  153  S."W.  858. 
Because  unlikely  to  change  result. — 
Mitchell  V.  8.,  138  Ga.  21,  74  S.  E.  690; 
Park  V.  Buxton,  10  Ga.  App.  356,  73  S. 
E.  557;  Bowling  v.  C,  148  Ky.  9,  145 
S.  W.   1126. 

"If  new  trials  were  granted  for  such 
reasons,  judicial  proceedings  would  be 
interminable;  for  it  is  nearly  always 
practicable  to  find  new  cumulative  evi- 
dence after  the  trial  of  a  case. ' '  Carnes 
r.  C,  146  Ky.  425,  142  S.  W.  723. 
Especially  if  party  has  been  lax.  Speer 
V.  S.,  10  Ga.  App.  817,  74  S.  E.  95; 
Aaron  v.  E.  Co.,  159  Mo.  App.  30'7,  144 
S.  W.  145. 

Newly  discovered  evidence,  though  cu- 
nuilative,  no  ground  for  denying  new 
trial,  where  verdict  rests  alone  on  un- 
supported and  contradictory  evidence 
of  prevailing  partv.     Schnitzler  t".   Co., 

47  Misc.  356,  93  N.  Y.  S.  1119. 
999-87  Smith  v.  S.,  90  Ark.  435,  119 
S.  W.  655;  Thompson  v.  S.,  58  Fla.  106, 
50  S.  507;  Posey  v.  S.,  58  Fla.  92,  50  S. 
530;  Mayo  v.  Wilson,  141  Ga.  523,  81 
S.  E.  440;  McDonald  v.  P.,  123  111. 
App,  346;  Woodford  V.  C,  154  Ky.  818, 
150  S.  W.  567;  Travelers'  Ins.  Co.  i>. 
McTnerney  (Ky.),  119  S.  W.  171;  Cum- 
mins V.  T,  Co.,  177  Mich.  217,  142  N. 
W.  1077;  Carlton  v.  Monroe,  135  Mo. 
App.  172,  115  S.  W.  1057;  Cheever  v. 
Co.,  86  App.  Div.  331,  83  N.  Y.  S.  732; 
Idle  r.  Co.,  148  Ky.  618.  147  S.  W.  381; 
Ginners  Mut.,  etc.  r.  Wiley  (Tex.  Civ.), 
147  S.  W.  620;  Terry  v.  S.  (Tex.  Cr.), 
117  S.  W.  801 ;  Tyler  v.  S.,  48  Tex.  Cr. 
611,   00   S.  W.   33. 

1000-8S     C.  S.  &  T.  R.  Co.  v.  Allen, 

48  Colo.  4,  108  P.  990;  Freudenberg  & 
Co.  V.  Brown,  175  111.  App.  588;  Mc- 
Donald v.  P.,  123  111.  App.  346;  Dayton 
r.  Firth,  27  Ky.  L.  E.  1200,  87  S.  W. 
1136:  S.  r.  Pr^entus.  191  Mo.  24,  90  S. 
W.    459;    McCreery   E.    Co.    v.   Bk.,   54 
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Misc.  508,  104  X.  Y.  S.  959  (unwilling 
■witnesses  out  of  jurisdiction  suflicient 
excuse);  Slater  v.  U.  S.,  1  Okla.  Cr. 
275,  9-8  P.  110;  Texas  &  P.  R.  Co.  v. 
Crump,  102  Tex  250,  115  S.  W.  26; 
McGiiisy  V.  S.  (Tex.  Cr.),  144  S.  W. 
268;  TA'ler  v.  S.,  48  Tex.  Cr.  611,  90 
S.  W.  38;  Brennan  v.  Seattle,  39  Wash. 
640,  81  P.  1092  (witnesses  employes  of 
defendant  sufficient) ;  Jacobs  v.  Wil- 
liams, 67  W.  Va.  377,  67  S.  E.  1113. 

Another  person. — If  this  affidavit  can- 
not be  obtained  the  alddavit  of  some 
other  person  who  could  state  what  the 
proj'osed  witness  would  sav.  American 
Cent.  Ins.  Co.  V.  Hardin,  "l4S  Ky.  246, 
1-^6  S.  W.  418. 

Affidavit  of  person  to  whom  witness 
made  statements  sufficient.  Cerrato  v. 
Santugge,  119  N.  Y.  S.  615. 

Facts  set  out  in  affidavit  presumed 
true  if  uncontrovertcd  and  of  such  na- 
ture they  could  be  met  by  counter  af- 
fidavits if  untrue.  Piper  v.  S.,  ov 
Tex.   Cr.   GOo,   124   S.   W.   661. 

1002-89  Million  v.  Million,  31  Ky. 
L.  R  1156,  104  S.  W.  768,  existence 
of    receipt    discovered. 

1002-90  Denial  of  genuineness  of 
letters  on  which  motion  based  no  cause 
for  refusing  new  trial;  question  should 
go  to  iurv.  Ravmond  V.  Ring,  60  Misc. 
235,  112  "N.  Y.  S.  1. 
1002-91  Hall  r.  Tice.  86  Conn.  6S4, 
86  A.  560;  S.  v.  Fleming,  17  Ida.  471, 
106  P.  305;  Midglev  v.  Bergerman,  3G 
Utah  17,  83  P.  466;  Paul  c.  R.  Co- 
34  Utah  1,  95  P.  363  (i)riest's  influ 
enco  on  jurors) ;  Wilson  r.  Keckley,  107 
Va.  5^2,' 59  S.  E.  383. 
1003-92  Arkadelphia  L.  Co.  v.  Posey 
74  Ark.  377,  85  S.  W.  1127;  P.  r.  Von 
Perhacs,  20  Cal.  App.  48,  127  P.  1048; 
P.  V.  Sing  Yow,  145  Cal.  1,  78  P.  235; 
Specie,  etc.  Co.  v.  Kirk,  56  Colo.  275, 
139  P.  21;  Kinsman  r.  S.  (Ga.  App.), 
81  S.  E.  367;  Arnall  v.  S.  (Ga.  App.), 
81  S.  E.  366;  Snow  v.  S.  (Ga.  App.), 
81  S.  E.  363;  Strickland  r.  S.  (Ga. 
App.),  81  S.  E.  361;  Khin  r.  Blu- 
haugh,  89  Kan.  726,  132  P.  9fW;  So.  Cov- 
ington,  etc.  R.  Co.  r.  Lee.  153  Ky.  621, 
156  S.  W.  99;  Stahlman  r.  R.  Co.  (Mo. 
App.),  166  S.  W.  312;  Dvsart-C.  M.  Oft 
r.  Reed,  114  Mo.  App.  296.  89  S.  W 
591;  Paul  v.  E.  Co.,  34  Utah  1,  95  P. 
36.3. 

Considerations  affecting  weight  of  affi- 
davits  in    reviewing   court.     See   P.   v 


Gambacorta,   197   X.   Y.   181,  90   X.   E 
809. 

1003-93     Marks  v.   Shoup,    2   Alaska 
66;    Chase    r.    Co.,    2    Alaska    82;    P.    f. 
Fitzgerald,  1   Cal.  Ajip.  .507,  S2  I*.  555; 
P.  V.  Sing  Yow.  145  Cal.  1,  78  P.  235; 
Wood   V.   Moulton.   146   Cal.  317,   80  P. 
92;   Harper  v.  S.   (Ga.   App.),  81   S.   E. 
817;  Strickland  v.  S.,  11  Ga.  App.  427, 
75    S.    E.    446;    Cone   f.    Cone,    138   Ga. 
606,  75  S.  E.   644;   Jefferson   f.  S.,   137 
Ga.  S82.  73  S.  E.  499;   Charleston,  etc. 
Co.  V.  Finley.  10  Ga.  App.  329,  7.3  S.  E. 
542;  Fisher  Motor  C.  Co.  v.  Seymour,  9 
Ga.  App.  465,  71  S.  E.  764;  Mixon  r.  S., 
7    Ga.    App.    805,   68    S.    E.   315;    Lewis 
V.  S.,  134  Ga.  531,  68  S.  E.  101;  Coker 
i:    Oliver,    4    Ga.    App.    728,    62    S.    E. 
483;  Coppage  r.  S.,  4  Ga.  App.  G96.  62 
S.   E.  113;   Atlanta,  etc.  R.  Co.  r.  Til- 
son.  131   Ga.  395.  62  S.  E.  281;    Miller 
r.  Thigpen,  125  Ga.  113,  54  S.  E.  194; 
Lang   V.   Yearwood.   127  Ga.   155,  56  S. 
E.  305;  Bunn  V.  Ilargraves,  3  Ga.  App. 
518,    60   S.    E.    223;    Rogers   r.   Daniels, 
116   111.    App.    515;    X.    W.,    etc.   Co.    r. 
Smiley.  154  111.  App.  351;  S.  r.  Lackey, 
72  Kan.  95,  82  P.  527;   Travelers'  Ins. 
Co.    V.    McTnerney    (Ky.),    119    S.    W. 
171;  Louisville  B.  &  L.  Co.  r.  Hart,  29 
Ky.    L.    R.    310.    92    S.    W.    9.il;     Mc- 
Burnie   v.   Stelslv.   29    Ky.   L.   R.    1191, 
97    S.    W.    42;    S.    r.    Hill.    135    La.   — , 
65    S.    763;    Xorthrup    r.    Hayward.    H)2 
Minn.  307.  109  X.  W.  701;  .Smith  V.  S., 
102  ]\fiss.  330,  59  S.  9<):  Overton  r.  S., 
ini    Miss.   607,   58  S.   219;    S.    v.   Speri- 
tus,   191    Mo.   24.  90   S.  W.  459;    Lihhv 
V.  Barrv,  15  X.  D.  2-86,  107  X.  W.  972; 
Preston   V.   S.    (Okla.   Cr.),   139   P.  5i'^; 
Bleaklev  r.  Adelman.  31  Pa.  C  C.  159; 
Cardarelli  r.  J.  Co.   (R.  I.).  SO  A.  590; 
Palmer    r.    Schurz,    22    S.    D.    283,    117 
X.  W.  150;  James  r.  S.  (Tex.  Cr.).  163 
S.  W.  61;  Pinson   r.  S.    (Tex.  Cr.).   151 
S.  W.  .556;  Collins  r.  S.  (Tex.  Cr.).  148 
S.  W.  1065;   Tate  r.  S.   (Tox.  Cr.),   146 
S.  W.   169;    McGinsey  r.  S.    (Tex.  Cr.), 
144  S.  W.  268;  Haley  r.  S..  .19  Tex.  Cr. 
338,    128    S.    W.    1133;    Hnrrolson    r.    S., 
54   Tex.   Cr.   452.    11.3   S.   W.   54 1:    Hils- 
cher  r.  S.,  48  Tex.  Cr.  357.  88  S.  W.  227; 
Gulf.  etc.  R.  Co.  r.  Hays.  40  Tox.  Civ. 
162,  89  S.  W.  29;  Flynt  r.  Taylor  (Tox. 
Civ.),  91   S.  W.  864;  Jones  r.  Xoal,  44 
Tex.   Civ.   412.  98  8.   W.   417;    Houston 
L.   P.  Co.   r.  Hooper.  46  Tex.  Civ.  257. 
102  S.  W.  133;  Wilson   r.  Keckley.  107 
Va.   592,   59   S.    E.    3"^3;    Seattle   L.   Co. 
r.    Sweenev.    43    Wash.    1.    S5    P.    677; 
Birdsall   i\   Fraenzel,   154   Wis.  4S,   142 
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NON  EST  FACTUM 


N.  W.  274.  See  supra,  "Impeachment 
of  Witnesses,"  25.3-94;  vol.  3,  p.  943, 
n.  70,  and  supplement  thereto. 
Exception  where  the  evidence  satisfies 
court  that  material  issue  was  wrong- 
fully decided.  Elvin  v.  Blubaugh,  89 
Kan.  726,  132  P.  994. 
Unless  it  would  produce  a  different  re- 
sult by  impeaching  a  very  important 
witness.  Whise  v.  Whise,  3'6  Nev.  16, 
131  P.  967. 


NON  EST  FACTUM 

1-1  Strong  V.  Hasterlik,  146  111.  App. 
346;  Walsh  v.  Marvel,  130  111.  App.  305 
(verified  plea  destroys  presumption 
otherwise  attaching  to  act  of  corporate 
officer  executing  assignment). 
If  plea  unverified  plaintiff  need  not 
prove  execution  of  bond  in  suit.  Lef- 
kow  V.  Taylor,  140  111.  App.  570. 

1-2     Landt    v.    McCullough,     130     111. 
App.  515. 

1-3  Gillespie  v.  Hester,  160  Ala.  444, 
49  S.  580;  Himes  S.  Co.  v.  Parker, 
157  Ala.  512,  47  S.  794;  Freeman  v. 
Blount,  172  Ala.  655,  55  S.  293;  Penton 
V.  Williams,  1G3  Ala.  603,  51  S.  35; 
Martin  v.  Co.,  151  Ala.  289,  44  S.  112; 
Walsh  V.  Pearce,  148  Ky.  760,  147  S. 
W.  739;  Berst  v.  Moxom,  157  Mo.  App. 
342,  138  S.  W.  74;  Acme  F.  Co.  v. 
Barber,  138  Mo.  App.  9,  119  S.  W. 
989;  Simon  v.  Lumb.  Co.  (Tex,  Civ.), 
146  S.  W.  592;  Feagan  v.  Co.,  42  Tex. 
Civ.  373,  93  S.  W.  1076. 
Burden  of  proving  execution  of  note 
given  by  defendant  corporation 's  presi- 
dent, and  authority  therefor,  on  plain- 
tiff. Elkhart  H.  Co.  v.  Turner,  170  Ind. 
455,  84  N.  E.  812. 

2-4  Mobile,  etc.  E.  Co.  v.  Hawkins, 
163  Ala.  565,  51  S.  37. 
A  letter  written  by  defendant  touch- 
ing the  matter  in  dispute  is  admissible 
to  show  that  he  did  execute  the  con- 
tract. Shows  r.  Steiner,  Lobman  & 
Frank,  175  Ala.  3G3,  57  S.  700. 
Proof  of  signature  and  of  authority  of 
officer  to  sign  company's  name  neces- 
sary before  instrument  admissible  (Elk- 
hart H.  Co.  V.  Turner,  170  Ind.  45o,  84 
jST.  E.  812) ;  especially  in  case  of  veri- 
fied plea  non  est  factum.  Walsh  v. 
Marvel,  130  111.  App.  305;  Dreeben  v. 
Bk.  (Tex.),  99  S.  W.  850. 
2-5  McCormiek  r.  Unity  Co.,  239  111. 
30i6.  87  N.  E.  924;  Acme  F.  Co.  v. 
Barber,    13i8    Mo.    App.    9,    119    S.    W. 


989.     See  Walsh  r.  Marvel,  130  111.  App. 
30.5. 

3-6     See  Mizell  r.  Bank   (Ala.),  61  S. 
272. 

2-7    Payee's  character  and  reputation 

for   forgery    shown   by    maker   alleging 

forgery   by   payee..     McClure   v.    Co.,   6 

Ga.  App.  303,  65  S.  E.  33. 

3-8     Hunter   v.    Bk.,    172    Ind.    62,    87 

N.  E.  734. 

4-14     Hahs  v.   E.    Co.,   147   Mo.   App. 

2'62,   126   S.  W.   524. 


NOVATION 

6-1  Hargadine  Co.  v.  Goodman,  55 
Fla.  361,  45  S.  995;  Jan  Ban  v.  Tsen 
Yim,  15  Haw.  433;  Farmers'  Bk.  v. 
Wiekliffe,  131  Ky.  787,  116  S.  W.  249; 
Bangs  V.  Farr,  209  Mass.  339,  95  N. 
E.  841;  McAllister  v.  McDonald,  40 
Mont.  375,  106  P.  882;  Staples  r.  Davis, 
75  N,  H.  383,  74  A.  872;  Miles  r.  Bow- 
ers, 49  Or.  429,  90  P.  905;  Dies  V. 
County  Bk.,  129  Tenn.  89,  165  S.  W. 
248.  See  Lemon  v.  Little,  21  S.  D.  628, 
114  N.  W.   1001. 

Novation  not  presumed;  must  be  estab- 
lished bv  clear  proof.  Sharff  Dist.  Co. 
r.  Transfer  Co.  (Mo.  App.),  1G6  S.  W. 
654;  Gibbs  v.  Waring,  79  Misc.  218, 
139  N.  Y.  S.  981. 

7-2  Lang  v.  Shaw,  6  Ga.  App.  747, 
65  S.  E.  789;  Swisher  v.  Market  Co., 
158  III.  App.  186;  Thompson  v.  Eeed, 
29  S.  D.  85,  135  N.  W.  679;  Hemenway 
r.  Beeeher,  139  Wis.  399,  121  N.  W. 
150.  See  Young  v.  Benton,  21  Cal.  App. 
382,  131   P.  1051. 

Evidence  as  to  actions  and  statements 
of  defendant  competent.  Young  v. 
Benton,  21  Cal.  App.  382,  131  P.  1051. 
Evidence  of  other  transactions  inad- 
missible to  show  novation  in  particular 
case.  Held  v.  Co.,  97  App.  Div.  301, 
89   N.   Y.  S.  954. 

Declarations  of  creditor,  after  contract 
made,  that  he  looked  to  another  than 
original  debtor  for  pay,  inadmissible. 
Wierman  v.  Co.,  142  Mich.  422,  109 
N.  W.  75. 

7-3  Sherer  v.  Eubedew,  11  Ida.  536, 
S3  P.  512;  Davis  V.  Welch,  128  La. 
785,  55  S.  372;  Barre  G.  &  Q.  Co.  v. 
Eraser.  82  Vt.  55,  71  A.  828. 
7-4  Wallace  v.  Myrick,  1  Ala.  App. 
572,  55  S.  259;  First  Nat.  Bk.  v.  Fish, 
2  Alaska  344;  Cent.  T.  Co.  v.  R.  Co.. 
156  la.   104,   135  N.  W.   721;   Wyss-T, 
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V.  Co.,  216  Pa.  435,  65  A.  811;  Chen- 
oweth  17.  Assn.,  .59  W.  Va.  653,  53  S. 
E.   559. 

8-5  Holloway  v.  Co.,  151  Fed.  216, 
80  C.  C.  A.  56S;  Lane  r.  Co.,  103  App. 
Div.  378,  92  N.  Y.  S.  1061;  Globe  Ins, 
Co.  V.  Wavnc,  75  O.  St.  451,  80  N".  E. 
13. 

Insufficient  facts  to  warrant  implica- 
tion of  novation. — .\m.  Mtp.  C'o.  v. 
Rawlings.  127  Ga.  S2,  56  S.  E.  110; 
Osborne  Co.  r.  West  (la.),  103  N.  W. 
118;  Sucker  S.  D.  Co.  r.  Loewer,  114 
La.  403,  38  S.  399;  Draggo  v.  Co.,  144 
Mich.  195,  107  K  W.  911;  Fitzgerald 
V.  Assn.,  143  Mich.  171,  106  N.  W. 
853;  Davis  r.  Dunn.  121  Mo.  -\pp. 
490,  97  S.  W.  226;  Bandman  r.  Finn, 
103  App.  Div.  322,  92  N.  Y.  S.  1(X)6; 
Miles  r.  Bowers,  49  Or.  429,  90  P. 
905  (hotel  company's  debt);  Mid- 
woods  Co.  V.  Assn.."  28  Ji.  1.  303.  67 
A.  61;  Hemrich  B.  Co.  v.  Co.,  45  Wash. 
454,  88  P.  838. 

9-6  La  Banque  v.  Beau  Champ,  36 
Can.  Sup.  18;  Bk.  r.  Bk.,  3  Cal.  App. 
561,  86  P,  820;  Temple  r.  Co.,  46  Colo. 
497,  106  P.  8;  Hargadine  Co.  f.  Good- 
man, 55  Fla.  361,  45  S.  995;  Palmetto 
Mfg.  Co.  V.  Parker,  123  Ga.  798,  51 
S.  E.  714;  Schneider  v.  Co.,  143  Til. 
App.  422;  Illinois  L.  Ins.  Co.  P.  Ben- 
ner,  78  Kan.  511,  97  P.  438  (either  ex- 
press or  implied);  Simmons  r.  Co.,  71 
N.  J.  Eq.  174,  63  A.  358;  Ramsay  i\ 
Miller,  135  App.  Div.  503,  120  N.  T. 
S.  523;  Inman  r.  Co.,  124  App.  Div. 
73,  103  N.  Y.  S.  210;  Held  v.  Co.,  97 
App.  Div.  301,  89  N.  Y.  S.  9.54;  Clark 
1-.  R.  Co.,  138  N.  C.  35,  50  S.  E.  446; 
Miles  V.  Bowers.  49  Or.  429,  90  P. 
905;  U.  S.  V.  Zamora.  2  Phil.  Isl.  582; 
Gimblc  r.  King,  43  Tex.  Civ.  188,  95 
S.  W.  7;  Barre  G.  &  Q.  Co.  r.  Eraser, 
82  Vt.  55,  71  A.  828;  Chenoweth  v. 
Assn.,  59  W.  Va.  &.>3,  53  S.  E.  559. 
9-7  Palmetto  Mfg.  Co.  r.  Parker,  123 
Ga.  798.  51  S.  E.  714;  Barnett  r.  Rosen- 
berg. 209  Mass.  421,  95  N.  E.  849;  Nay- 
lor  r.  Davis,  130  App.  Div.  311,  li4 
N".  Y.  S.  248;  Lano  r.  Co.,  103  App. 
Div.  378,  92  N.  Y.  S.  1061;  Globe  Ins. 
Co.  r.  Wayne,  75  O.  St.  451,  80  N.  E. 
13;  Ilemenwav  v.  Beecher,  139  Wis. 
399.  121  N".  W.  150.  See  McAllister 
r.  McDonald,  40  Mont.  375,  106  P. 
S82. 


NUISANCE 
Circumstantial   evidence,   15-20. 
12-1     Birmingham,    etc.    Co.    r.    Mose- 
ly,   164  Ala.   Ill,  51   S.  424;   Vernon  r. 
Wedgeworth,    148   Ala.   490,   42   S.    749; 
Lonoke  f.   R.   Co.,  92  Ark.  546,   123  S. 
W.  395;  Joseph  Schlitz  B.  Co.  r.  .'^i    .  ;. 
4.5  Tnd.  App.   iVl?,,  ^   X.   E.  957;    1 1  :    -. 
V.    R.    Co.,    10>2    Md.    371,    62    A.    ..TJ; 
Hefferon    r.    Taxicab    Co.,    130    X.    Y. 
S.    710;    Kiser    r.    Kerbaugh.     40     Pa. 
Super.   163;   C.   r.  CassoH.   1    Pa,  Super. 
476;    Sherman   G.    &    E.   Co.    r.    Br-l.i.n 
103  Tex.  .59,  123  S.  W.  119;  Chosa; 
&  O.  R.  Co.  V.  Whitlow,  104  Va.  !• 
S.   E.   182;   .leremv   Imp.  Co.   r.  C,   lo6 
Va.   482,   .56  S.   E.   224. 
Evidence     sufficient.  —  Stark      r.     Coe 
(Tox.    Civ.).    ]?A   S.   \V.    3/S. 
Convincing  proof  required  to  abate  nui- 
sance  when'  result  destructive  of  valu- 
able   property    held    under    specific    au- 
thoritv    of    law.      .Teremv    Imp.    Co.    r. 
C,  100  Va.  4S2,  50  S.  E.  -lH. 
Cemetery  not  nuisance  per  se  and  evi- 
dence  must   clearly   prove   it   so  before 
injunction    will    issue.      Pavnc   r.    Wav- 
land,  131  la.  659,  109  X.  W.  203. 
12-2     Williams   v.   Wolfgang.    151    la. 
548,    132    X.    W.    30;    Ilinmon    r.    To., 
75  X.  J.  L.  ,8«>,  70  A.  166;   Ballantino 
r.   Co..   76  X.  J.  L.  35S,   70  A.   167. 
12-3     Rovd    f.   Schreiner   (Tex.   Civ.), 
116  S.  W.  100. 

12-4  Wichers  r.  Fertilizer  Co..  12^ 
La.  1011,  .55  S.  657;  Vautier  r.  Refin- 
ing Co.,  231  Pa.  8,  79  A.  SI 4. 
12-5  Over  r.  Dehne.  38  Ind.  App. 
427,  75  X.  E.  CiVJ.  76  X.  E.  SS3. 
Malicious  purpose  of  one  purpo.sely 
causing  statutory  nuisance  need  not 
be  shown  to  have  solely  prompted  him; 
enough  if  controlling  motive.  Healev 
r.  SpauMing.  10}  Me.  122.  71  A.  472. 
13-7  Party  complaining  of  official  or- 
der must  siiow  uiiauthiirizatiiin.  Mile.s 
r.  Board,  r.9  Mont.  405,  102  P.  606. 
See   21-4(1,  infra. 

Burden  on  defendant  to  show  legal 
iustificatifiii.  WilL-^on  r.  R.  Co.,  Ill 
X.  V.  S.  -JOS. 

Authorization  of  nuisance  never  pre- 
sumed. Towaliga  F.  P.  Co.  r.  Sims, 
6  Ga.  App.  749.  65  S.  E.  S41;  Mc- 
.Ardle  r.  R.  Co..  HI    111.  App.  .59.  n 

13-8     Tf    maintainor    has    notii^e,    ere-' 
atnr  immaterial.     Tledriok  v.  St.  Joseph, f 
1.%^   Mo.  App.   369.   122  S.  W.   373. 
13-9     See    Hill    f.    Ilavea.    199    Mass. 
411,  55  N.  E.  434. 
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13-11     Tedescki   v.    Berger,    150    Ala. 

649,  43  S.  960.  See  12-2,  supra. 
13-12  Kerbaugh  t\  Caldwell,  151  Fed. 
194,  80  C.  C.  A.  470;  U.  S.  v.  Luce, 
141  Fed.  385;  Jefferson  F.  Co.  v.  Eich 
(Ala.),  62  S.  40;  Vernon  v.  Wedge- 
worth,  148  Ala.  490,  42-  S.  749;  Chicago 
1'.  Dunham  Co.,  161  111.  App.  307;  Over 
V.  Dehne,  3-8  Ind.  App.  427,  75  N.  E 
664,  76  N.  E.  883;  S.  V.  Schaefer,  45 
Wash.  9,  87  P.  949. 
Evidence  as  to  violation  of  injunction 
obtained  by  others,  inadmissible.  North- 
cutt  V.  Stone  Co.,  178  Mo.  App.  389, 
162  S.  W.  747. 

Smoke  from  engine. — Competent  to 
show  quantum  of  smoke  emitted  at 
other  places.  S.  v.  E.  Co.,  84  N.  J.  L. 
140,  SG  A.  48. 

Ordinance  forbidding  injurious  act  ad- 
missible;     not     conclusive.       Field     v. 
Gowdy,  199  Mass.  568,  85  N.  E.  884. 
14-13     Northcutt    r.    Stone     Co.,     178 
Mo.  App.  389,  162  S.  W.  747. 
14-14     U.    S.  V.   Luce,   141    Fed.    38o; 
Towaligo  F.  P.  Co.  v.  Sims,  6  Ga.  App. 
749,  65  S.  E.  844;  Indian  E.  Co.  v.  C. 
(Ky  )     117  S.  W.  274;  Woodstock,  etc. 
Co.'t'.'Co.  (S.  C),  63  S.  E.  548. 
15-15     Sherman   G.   &   E.   Co.   v.   Bel- 
den,  103  Tex.  59,  123  S.  W.  119. 
15-16     Hill  V.  Hayes,  199  Mass.  411, 
S5  N.  E.  434. 

15-20  Vernon  v.  Wedgworth,  148 
Ala.  490,  42  S.  749;  Malmstrom  v.  Co., 
32  Nev.  246,  107  P.  98  (on  issue  of 
nuisance 's  effect  on  rental  value  only) ; 
Eausch  V.  Glazer  (N.  J.  Eq.),  74  A. 
39 

Circumstantial  evidence  of  malaria 
from  mosquito  breeding  pond.  Towal- 
iga  F.  P.  Co.  V.  Sims,  6  Ga.  App.  749, 
G5   S.  E.  844. 

Sickness  of  plaintiff's  employes  and 
resulting  inability  to  fill  orders  shown. 
Woodstock  Co.  r.  Co.  (S.  C),  63  S.  E. 
548. 

16-21  Probability  of  future  injury 
cannot  be  considered.  Boyd  v.  Sehrein- 
er  (Tex.  Civ.),  116  S.  W.  100. 
May  show  injury  to  his  own  health. 
Cumberland  R.  Co.  v.  Bays,  153  Ky. 
159,  154  S.  W.  929. 

16-22  Kevil  v.  Princeton  (Ky.),  118 
S.    W.    363. 

17-23  Acts  of  others  contributing  to 
nuisance  no  defense  if  nuisance  exists 
without  such  contribution.  Jeremy 
Imp.  Co.  V.  C,  10'6  Va.  482,  56  S.  E. 
224. 
Where  the  alleged  nuisance  was  smoke 


from  the  defendant's  engines  it  could 
not  escape  responsibility  by  showing 
that  a  modicum  of  smoke  was  thrown 
upon  the  plaintiffs  from  a  lawful 
source.  So.  E.  Co.  v.  McMenamin,  113 
Vr..  121,  73  S.  E.  980. 

Existence  of  other  sources  of  possible 
discomfort  to  plaintiff  no  defense.  Jud- 
son  V.  Co.,  157  Cal.  168,  106  P.  581. 
17-24  C.  V.  E.  Co.,  7  Pa.  Super.  234; 
Hengy  v.  Hengy  (Tex.  Civ.),  151  S.  W. 
1127. 

In  Louisville  &  N.  R.  Co.  v.  Com.,  149 
Ky.  450,  149  S.  W.  898,  the  defendant 
offered  to  show  by  a  number  of  wit- 
nesses that  the  crossing  in  question  was 
no  worse  than  some  other  places  on 
the  highway.  "This  evidence  was 
properly  excluded.  The  statute  requires 
a  railroad  company  to  keep  its  rail- 
road crossings  in  good  order,  and  it  is 
no  defense  for  it  to  show  that  the 
county  authorities  have  failed  to  keep 
their  parts  of  the  road  in  good  order. 
There  is  particular  necessity  for  the 
road  being  in  good  order  at  the  rail- 
road on  account  of  the  danger  from 
trains  there." 

18-25  Atty.-Gen.  v.  Co.  (1904),  1  Ch. 
D.  673. 

18-26  Hinmon  v.  Co.,  75  N.  J.  L. 
869,  70  A.  166. 

Negligence  shown  by  proof  plant  pre- 
viously operated  without  injury.  Bal- 
lantine  v.  Co.,  76  N.  J.  L.  358,  70  A. 
167. 

18-28     Virginia  E.   &  P.  Co.  v.  Fere- 
bee,  115  Va.  289,  78  S.  E.  566. 
19-30     Perrin  v.   Co.,  119    La.   83,   43 
S.  938. 

19-31  Eushmer  v.  Polsue  (1906),  1 
Ch.  D.  234;  Gose  v.  Coryell  (Tex.  Civ.), 
126  S.  W.  1164. 

19-32  C.  r.  Yost,  11  Pa.  Super.  323. 
19-33  Eemsberg  r.  Co.,  73  Kan.  66, 
84  P.  548.  Contra  as  to  house  being 
built.  Eichmond  C.  O.  Co.  v.  Castel- 
law,  134  Ga.  472,  67  S.  E.  1126. 
20-34  Towaliga  F.  P.  Co.  v.  Sims, 
6  Ga.  App.  749,  6o  S.  E.  844. 
20-35  Feasibility  of  establishing 
grade  crossing  subject  for  experts. 
Gulf,  etc.  E.  Co.  V.  Belton,  57  Tex.  Civ. 
460,   122   S.   W.  413. 

21-39  Farmer  v.  Behmer,  9  Cal.  App. 
773,  100  P.  901;  Merchants'  Mut.  T. 
Co.  V.  Hirschman,  43  Ind.  App.  283, 
87  N.  E.  238;  King  v.  E.  Co.,  88  Miss. 
456,  42  S.  204;  Laird  V.  Co.,  73  N. 
J.  Eq.  49,  67  A.  387;  City  of  New 
York  v.  Montague,  129  N.  Y.  S.  1084, 
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rev.   68   Misc.   176,   124   N.   Y.   S.   959; 
Little    V.    Lenoir,    151    X.    C.    415,    66 
S.    E.   337;    Terrell   r.   R.    Co.,    110   Va. 
340,    66   S.    E.   55    (<listinetion   between 
performance     of     public     and     private 
duties);    Chesapeake    &    O.    R.     Co.     v. 
Oreaver,  110  Va.  3-70,  66  S.  E.  50. 
21-40     Citv  of  Lcwiston  r.  Taaman,  19 
Ida.    >)-?,,    115    P.    494. 
Presumption  of  authorization   indulges! 
against    plaintiff    town.      Lonol<e   f.   R. 
Co.,  92   Ark.   546,   123   S.  W.  395.     See 
13-7,   supra. 
'     21-41     Tlolbrook  v.  Griffis,  127  la.  305, 
103   X.  W.  479. 

21-44  Farmer  r.  Eehmer,  9  Cal. 
App.  773,  100  P.  901.  evidence  of  repu- 
tation before  lease  admissible  to  show 
latter 's  reputation  and  lessor's  knowl- 
edge. 

i  22-45  Jones  r.  Co.,  6  Oa.  App.  508, 
''  65  S.  E.  3fil;  Southern  R.  Co.  r.  Mc- 
Mcr.amin,  113  Va.  121,  73  S.  E.  9^0. 
22-4«  A  Cohon  &  Co.  v.  Rittiman 
(Tex.  Civ.),  139  S.  W.  59. 
22-47  Dowoese  v.  Husman,  146  Til. 
App.  55;  Carroll  S.  D.  Co.  r.  Schnepfe, 
111  Md.  420,  74  A.  828;  Western  T. 
C.  Co.  V.  Williams  (Tex.  Civ.),  124  S. 
W.  4!)3. 

22-48  Laird  r.  Co.,  73  K  J.  Eq.  49, 
67   A.   387. 

22-51     EflTect     of    removal    upon    de- 
fendant's   business,    immaterial.      Mer- 
chants'  Mut.   T.   Co.    r.    Hirschman,   43 
Tnd.  App.  2«!3,  87  X.  E.  239. 
22-52     Value  of  property  affected  by 
iniunction,    relevant.      Gose    r.    Corvell 
(Tex.    Civ.).    126   S.   W.    1164. 
Impracticability     or     impossibility     of 
maintaixiing  grade   crossing    or    unrea- 
sonableness    of     requiring,'     it     shown. 
Gulf,    etc.    R.    Co.    r.    Belton,    57    Tex. 
Civ.  460.  122  S.  W.  413. 
Necessity  for  existence  of  thing  com- 
plained of,  use  and  conveniouce  shown. 
Chesapeake    &    O.    R.    Co.    r.    Greaver, 
110  Va.   350.   66  S.  E.  59. 
23-5ri     TTartman   r.   Co.,  2  Pa.  Super. 
123.   23   Pa.   Super.   360;    11    Pa.   Super. 
43<?. 

23-55  Lonoke  r.  R.  Co.,  92  Ark.  546, 
123  S.  W.  39.5;  Crane  r.  Koselle.  236 
111.  97,  86  X.  E.  181;  Pavne  r.  Wav- 
land,  131  Li.  659,  109  X.  W.  203; 
Davis  r.  R.  Co..  102  Md.  371.  62  A. 
572;  Little  r.  Lenoir.  151  X.  C.  415, 
66  S.  E.  337.  f!ee  ^fr^nilan  r.  Kuehnle, 
76  X.  J.  Eq.  25fi.  73  A.  10.-4. 
Evidence  held  sufficient. — Lonplev  r. 
McGeoch,  115  Md.  182,  80  A.  843." 


Evidence  of  public  inconvenience  com- 
petent in  action  to  abate  thinj;  author- 
ized. P.  r.  Co..  131  App.  Div.  174, 
115  X.  Y.  S.  297. 

Verdict  finding  existence  of  nuisance 
conclusive  of  riplit  tu  injunction.  Wil- 
liams r.  Co.,  8.-  S.  C.  1,  66  S.  E.  117. 
Injunction  denied  where  evidence 
showed  plaintiff's  injury  depended  on 
wind's  direction  and  not  consiilerable. 
Bentlev  v.  Co.,  48  Misc.  457,  96  N.  Y. 
S.  831. 

24-56  Ehrlick  r.  C.  31  Kv.  L.  R. 
401,  102  S.  W.  2<59.  Comp.  IIuImt  v.  C., 
31  Ky.  L.  R.  320,  102  S.  W.  291,  pool 
room. 

Criminal  intent  of  accused  and  unlaw- 
fulness of  a<t  or  ne;rle(t  must  be  sliown 
beyond  reasonable  doubt.  P.  r.  F>kcr- 
son.  133  App.  Div.  220,  117  N.  Y.  8. 
41«!. 

Public  corporation  cannot  show  re- 
moval of  iniis.'ince  beyond  financial 
abilitv.  C.  r.  Borough,  37  Pa.  Super. 
160. 

Expert  testimony  of  future  effect  of 
act  inadmissible.  P.  r.  Eckerson,  133 
App.  Div.  220.  117  X.  Y.  S.  418. 
24-57  Merchants'  Mut.  T.  Co.  r. 
Hirschman,  43  Ind.  App.  2-83,  87  N.  E. 
238;  Paris  r.  Jenkins  (Tex.  Civ.).  122 
S.  W.  411  (if  nuisance  temporary). 
Contra  if  damage  tempnrarv.  ^fcHenrv 
r.  Parkersburg,  66  W.  Va.  .533,  66  S.  E. 
750. 

Where  the  injury  is  discomfort  and  in- 
conv(>nionre  there  is  no  objection  to 
placing  before  the  jury  all  the  facts 
and  circumstances  of  the  case  having 
anv  teiidencv  to  show  damages,  or  their 
probable  amount,  so  as  to  enable  them 
to  make  the  most  intelligible  and  prob- 
able estimate  which  the  nature  of  the 
case  will  a<lmit.  Southern  R.  Co.  r. 
^fcMenamin,  113  A*a.  121,  73  S.  F. 
9S0. 

24-58  Vernon  r.  Wedgeworth.  148 
Ala.  490.  42  S.  74^0;  Towaliga  F.  P. 
Co.  r.  Sims,  6  Ga.  App.  749.  6.5  S.  E. 
844;  Blv  r  Co.,  Ill  App.  Div.  170.  97 
X.  Y.  S.  592.  See  ^feek  r.  Do  Latour. 
2  Cal.  App.  261,  R3  P.  300. 
Defendant  may  show  exercise  of  due 
care  in  removing  nuisance.  Marion  f. 
Tmc'1.  Ill  Me.  :>r,r,.  00  a.  4«!4. 
Depreciation  in  usable  value  of  home- 
stead shown  though  market  value  in- 
creased. .Tones  f.  Co..  6  Ga.  App.  .506. 
ft.5  S.  E.  361;  Hall  r.  Carter  CFex.  Civ.), 
157  S.  W.  461.  Depreciation  in  value 
of  property  generally,  irrelevant.  Sher- 
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man   G.   &    E.    Co.    v.   Belden,    103    Tex. 

[9,  123  S.  W.  119. 

S4-39     Woodstock  Co.  v.  Co.,  84  S.  C. 

306,  66  S.  E.  194,  63  S.  E.  548,  illness 

of   employes. 

Expenses  resulting  from  illness,  loss  of 

time,    pain    and    suffering    shown.      To- 

waliga  E.  P.   Co.   v.  Sims,  6   Ga.  App. 

749,   65   S.   E.   844. 

Cost  of  property  and  amount  of  capital 

stock,    immaterial.      Woodstock    Co.    v. 

Co.,  84  S.  C.  306,  63  S.  E.  548. 

25-61     See  Huntington  v.  Stemen,  37 

Ind.  App.  553,  77  N.  E.  407;  Van  Vegh- 

ten  r.  Co.,  103  App.  Div.  130,  92  N.  Y. 

S.  95i6.     But  see  Tavlor  v.  R.   Co.,  145 

N.   C.  400,   59  S.   E.'l29. 

Evidence  admissilsle  on  equity  side  after 

obtaining   damages   on  law   side.     C'au- 

then  V.  Oil  Co.,  9-6  S.  C.  342,  80  S.  E. 

615. 

25-62     Southern  E.  Co.  v.  Poetker,  46 

Ind.   App.    295,   91    N.   E.   610. 

26-68     Speculative  testimony  inadmis* 

sible,  as  that  employes  would  have  quit 

or  not   entered    service  because  of  un- 

healthful   conditions.     Woodstock  Mfg. 

Co.  V.   Co.,  84  S.   C.  306,   66  S.  E.   194. 

26-70     Continuance  after  request  for 

removal    warrants     punitiA'e     damages. 

Yazoo  E.  Co.  v.  Saunders,  87  Miss.  607, 

40  S.   163. 


OBJECTIONS 

Efect  of  motion  to   dismiss,   134-63. 

36-1  Dovle  r.  Terrace  Co.  (Utah), 
135  P.  103. 

Party  offering  usnallv  need  not  object. 
In  re  Porter's  Est.,  60  Misc.  504,  113 
N.  Y.  S.  928. 

Objection  by  co-defendant  good.  Kimie 
V.  E.  Co.,  156  Cal.  379,  104  P.  986. 
36-2  Objection  cannot  be  made  by 
one  not  an  attorney  for  the  party. 
Eyan  v.  S.  (Tex.  Cr.),  142  S.  W.  878. 
An  objection  by  one  party  cannot  avail 
the  opposite  party.  Tremain  r.  Dyott, 
161  Mo.  App.  217',  142  S.  W.  760. 
That  answer  is  irresponsive,  available 
only  to  propounder  of  question.  Phil- 
pott  f.  Jones  (la.),  146  N.  W.  859. 
36-4  Or  sustain. — Harris  v.  S.  (Ala. 
App.),    62    S.    477. 

Converse. — Borden  &  Co.  v.  Co.  (Ala. 
App.),  62  S.  245;  Owen  v.  E.  Co. 
(Ala.),  61  S.  924. 

36-5  Johnson  v.  S.,  4  Ala.  App.  62, 
58  S.  754;  Davis  v.  Gaskins.  137  Ga. 
450,  73   S.  E.  579;   Diamond  B.  C.  Co. 


/•.  Cuthbertson,  166  Ind.  290,  76  N.  E. 
1060;  Murphy  v.  E.  Co.,  125  Mo.  App, 
269,  102  S.  W.  64;  Berg  v.  S.  (Tex.  Cr.), 
142  S.  W.  884.  See  O'Brien  v.  E.  Co., 
55  Misc.  22.8,  105  N.  Y.  S.  238.  And 
see  vol.  12,  p.  159,  n.  7,  and  supplement 
thereto.  But  see  Waddell  v.  E.  Co., 
113  Mo.  App.  680,  88  S.  W.  765,  ob- 
jection immediately  after  improper  an- 
swer considered  as  motion  to  strike. 
Objection  that  answer  is  not  responsive 
to  question  can  be  made  only  by  ques- 
tioner, not  bv  opposite  party.  Pope  v. 
S.,  174  Ala.  63,  57  S.  245, 
Non-responsive  answer  may  be  objected 
to  only  by  party  asking  question.  Ala- 
bama, etc.  E,  Co.  V.  Bullard,  157  Ala. 
618,  47  S.  578;  Turck  v.  Chicago,  146 
111.  App.  472. 

37-6  Stone  v.  R.  Co.,  161  Mo.  App. 
37,  142  S.  W.  1092. 

37-7  Johnston  v.  Beadle,  6  Cal.  App. 
251,   91   P.    1011. 

37-S  S.  V.  Barrington,  198  Mo.  23, 
95  S.  W.  235;  C.  v.  Swartz,  40  Pa, 
Super.  370. 

38-9  Hutchinson  v.  Morris,  131  Mo. 
App.  258,  110  S.  W.  684;  Anderson  v. 
Co.,  85  S.  C.  252,  67  S.  E.  232  (as 
by  failing  to  strike  irrelevant  allega- 
tion); Burnaman  v.  S.  (Tex.  Cr.),  159 
S.  W.  244.  See  Indianapolis,  etc.  Co. 
r.  Hall,  166  Ind.  557,  76  N.  E.  242. 
Failure  to  move  to  strike  allegations 
waives  right  to  object  to  evidence  in 
their  support.  Milhous  V.  E.  Co.,  72 
S.  C.  442,  52  S.  E.  41. 
38-11  Hutchinson  V.  Morris,  131  Mo. 
App.  258,  110  S.  W.  684. 
38-12  Counsel's  assent  to  admission 
of  testimony  may  be  withdrawn  by  per- 
mission and  objection  availed  of.  Wash- 
ington L.  P.  Co.  v.  Goodrich,  110  Va. 
692,  66  S.  E.  977. 

39-13  Canfield  Lumb.  Co.  v.  Lumb. 
Co.,  148  la.  207,  127  N.  W.  70. 
39-15  St.  Louis  I.  M.  &  S.  E.  Co.  v. 
Tucka,  95  Ark.  190,  129  S.  W.  541; 
St.  Louis,  etc.  E.  Co.  v.  Flinn,  88  Ark. 
484,  115  S.  W.  142;  Cleveland,  etc, 
E.  Co.  V.  Gossett,  172  Ind.  525,  87  N. 
E.  723;  Joseph  v.  E.  Co.,  129  Mo.  App. 
60'3,  107  S.  W.  1055;  Eobinson  v. 
Omaha,  84  Neb.  64,2,  121  N.  W.  969; 
Brown  v.  E.  Co.,  83  S.  C.  30,  64  S.  E. 
961. 

Cross-examination  as  to  permanence  of 
injuries  waives  right  to  object  to  intro- 
duction of  life  tables.  O'Donnell  v. 
Co.,  28  E.  L  24jo,  66  A.  578. 
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Incompetent  testimony  aiMuc-ed  on  di- 
rect may  not  be  objocttMl  to  if  also 
brou^'lit  out  on  cross-examination.  Bar- 
nott  V.  S.,  165  Ala.  59,  51  S.  299. 
40-16  Gooch  f.  Collins,  156  Kv.  2S2, 
160  S.  W.  1038;  Mar  r.  C,  153  Kv. 
Ml,  154  S.  W.  1074;  Lindoke  r.  Corop. 
Co.  C^rinn.),  148  N.  W.  459.  Pee  P.  v. 
Bra.llcv,  23  Cal.  App.  44.  136  P.  955. 
40-17  O'Brien  v.  Knotts,  165  Ind. 
SOS,  75  N.  E.  594;  Schneider  v.  ^Sfaney, 
242  Mo.  36,  145  S.  W.  823;  Boron  v. 
Brotherhood,  etc.,  145  Mo.  App.  136, 
129  S.  W.  491;  Crites  v.  Woodmen,  82 
Neb.  298,  117  N.  \\.  776;  International, 
etc.  E.  Co.  V.  Brice  (Tex.  Civ.),  126 
S.  W.  613:  Snead  v.  S.,  55  Tex.  Cr.  583, 
117  S.  W.  983;  S.  v.  Jackson,  79  Vt. 
504,  65  A.   657. 

40-18  Texas  &  N.  0.  R.  Co.  r.  Mc- 
Cov,  54  Tex.  Civ.  278,  117  S.  W.  448. 
40-19  Southern  C.  &  C.  Co.  v.  Swin- 
nev,  149  Ala.  405,  42  S.  «08;  Clinton 
V.  S.,  58  Fla.  23,  50  S.  580;  Wren  V 
S,  (Tex.  Cr.),  150  S.  W.  440;  Platin- 
burg  f.  S.,  57  Tex.  Cr.  375,  123  S.  W. 
421. 
41-22     Seamster   v.    S.,    74    Ark.    579, 

86  S.  W.  434;  Palatine  Ins.  Co.  r.  Co., 
13  N.  M.  241,  82  P.  363.  See  Pater- 
son  V.  R.  Co.,  95  Minn.  57,  103  N.  W. 
621;    Abbott  V.  Co.,  112   Mo.  App.   550, 

87  s.  w.  no. 

4:2-24:  Polvtinsky  r.  Patterson,  3 
Ala.  App.  302,  57  S.  130;  Crowlev  v. 
S.,  103  Ark.  315,  147  S.  W.  47;  New 
Amsterdam  C.  Co.  r.  Saloman,  165  111. 
App.  264;  Providence  Washington  Ins. 
Co.  V.  Tel.  Co..  153  111.  App.  118,  aif. 
247  111.  84,  93  N.  E.  134;  McCafferv 
t\  R.  Co.,  192  Mo.  144,  90  S.  W.  816; 
Tavlor  t'.  Merc.  Co.,  47  Mont.  342,  132 
P.  549;  Olmstead  r.  Red  Cloud,  S6  Neb. 
528,  125  N.  W.  nni;  Oorham  r.  R.  Co., 
158  N.  C.  504,  74  S.  E.  607;  Bea.Uo  r. 
Paine,  46  Or.  424,  80  P.  903;  C.haner  r. 
Co..  85  S.  C.  90,  67  S.  E.  242;  Anderson 
V.  T.  Co.,  85  S.  C.  252,  67  S.  E.  232; 
Brown  r.  R.  Co.,  83  S.  C.  30,  64  S.  E. 
961 ;  Lattimore  r.  Pnckett  &  Wear 
(Tex.  Civ.),  161  S.  W.  951;  Birkman 
r.  Fahrenthold,  .52  Tex.  Civ.  335,  114 
S.  W.  428;  Dunlap  r.  Brovles  (Tex. 
Civ.),  14-6  S.  W.  578.  See  McNeil  r. 
S.  S.  T.ine,  8  Ala.  App.  610.  62  8.  4."9 
43-27  Town  of  Meeker  r.  Fairfield, 
25  Colo.  App.  187,  136  P.  471  (quot. 
text):  Johnson  r.  Co.,  82  S.  0.  87,  63 
S.  E.  1. 

43-'J8  Town  of  :Nreeker  r.  Fairfield, 
surra;  Chandler  r.  Prince  (Mass.),  105 


N.  E.  1076;  Larson  v.  R.  Co.,  89  Neb. 
247,  131  N.  W.  201;  Blue  r.  Power  Co., 
60  Or.  122.  117  P.  1094;  Missouri,  et<-. 
R.  Co.  V.  Sullivan  (Tex.  Civ.),  157  S. 
W.  193;  Gulf,  etc.  R.  Co.  r.  Ideus 
(Tex.  Civ.),  157  S.  W.  173;  Love  r.  S. 
(Tex.  Civ.),  1.50  S.  W.  920;  Gulf,  etc. 
R.  Co.  V.  Brock  (Tex.  Civ.),  150  S.  W. 
4S.8;  Pecos,  etc.  R.  Co.  v.  Cox  (Tex. 
Civ.),  150  S.  W.  265;  International  & 
G.  N.  R.  Co.  V.  Davison  (Tex.  Civ.), 
13S  S.  W.  1162;  Western  Union  Tel. 
Co.  r.  Williams  (Tex.  Civ.),  137  S.  W. 
148. 

43-29  Long  v.  Seigel,  177  Ala.  338, 
58  S.  380;  S.  r.  Williams  (Del.),  80  A. 
1004;  Hall  r.  Parry,  55  Tex.  Civ.  40, 
118  S.  W.  .561. 

43-30  Bates  r.  Hall,  44  Colo.  360,  98 
P.  3;  Douville  r.  Cas.  Co..  25  Ida.  396, 
138  P.  500;  Lett  r.  S.  (Te.\.  Cr.).  148 
S.  W.  .544;  Hill  r.  Houser,  51  Tex.  Civ. 
359-,  115  S.  W.  112. 
44-31  Hatzfeld  r.  Walsh,  55  Tex. 
Civ.  573,  120  S.  W.  .525. 
44-33  Jaquith  r.  Shiimway,  80  Vt 
556,  69  A.  157;  Kenney  I'resbv.  Homo 
V.  Kenney,  45  Wash.  Kul,  SSP.  108; 
Redepenn'ing  r.  Rock,  136  Wis.  372,  117 
N.  W.  805. 

44-34  Source  of  information.  In  ro 
Bean's  Will.  85  Vt.  452.  82  A.  734,  cH. 
Waro  V.  Childs,  82  Vt.  359,  73  A. 
994. 

45-36  :\rarshall  r.  S.,  54  Fla.  G<5,  44 
S.  742;  Ilinkie  r.  Smith,  127  Ga.  457, 
53  S.  E.  404;  Graham  r.  R.  Co..  234 
111.  483,  84  N.  E.  1070;  Delmoc  r. 
Long,  35  Mont.  139,  S8  P.  778;  Cano 
Hill.  etc.  Co.  r.  R.  Co.  (Tex.  Civ.), 
95   S.   W.   751. 

45-37  ^fupffo  V.  Jackson.  50  Fla.  23.5, 
30  S.  157;  Meekins  r.  R.  Co.,  136  N.  C. 
1,   48   S.    E.   501. 

But  on  trial  de  novo  cannot  be  mado 
if  waived  on  trial  below.  Imbodcn 
r.  Co.,  Ill  Mo.  App.  220,  86  S.  W. 
2^13. 

45-39  Robertson  r.  Sebastian,  30  Ky, 
L.  R.  883.  99  S.  W.  933.  See  Sparks 
r.  Tavlor  (Tex.  Civ.),  87  S.  W.  740. 
46-40  Refusal  to  hear  objections  and 
subse<|uently  instructing  as  to  com- 
petency of  evidence  not  good  practice. 
Court  should  direct  retirement,  hear 
evidence,  and  decide  upon  competency 
in  whole  or  in  part.  Owen  c.  S.,  58 
Tex.  Cr.  261,  125  S.  W.  40.5. 
46-41  ^r  c  L  e  n  d  o  n  r.  Rubenstein 
(Ala.).  61  S.  902;  Nat.  Life  &  \cc. 
Ins.   Co.  V.  Lokey,   166  Ala.   174,  .52  S. 
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45;  Clardy  v.  S.,  96  Ark.  52,  131  S.  W. 
46;  Davis  v.  S.,  95  Ark.  555,  129  S.  W. 
530;  Delger  r.  Jacobs,  19  Cal.  App. 
197,  125  P.  2o8;  Thompson  v.  S.,  55 
Fla.  189,  46  S.  842;  Hawkins  f.  Stud- 
dard,  132  Ga.  265,  63  S.  E.  852;  Eiiddy 
f.  McDonald,  244  111.  494,  91  N.  E. 
651;  S.  V.  Kruse  (la.),  144  N.  W.  586; 
Hartwell  v.  Co.,  78  Kan.  259,  97  P. 
432;  Thomas  v.  C,  146  Ky.  790,  143 
S.  W.  409;  Moss  T.  Co.  v.  Myers  (Ky.), 
116  S.  W.  255;  Brinsfield  v.  Howeth, 
110  Md.  520,  73  A.  289;  Buck  i;.  Brady, 
110  Md.  568,  73  A.  277;  East  St.  Louis 
Ice  &  Cold  Storage  Co.  v.  Kuhlman, 
2,38  Mo.  685,  142  S.  W.  253;  Tremain 
V.  Dyott,  161  Mo.  App.  217,  142  S.  W. 
760;  Boren  r.  Broth erood,  etc.,  145  Mo. 
App.  136,  129  S.  W.  491;  Columbus  C. 
H.  Co.  V.  Dobroczynski,  112  N.  Y.  S. 
1049;  Watkins  v.  R.  Co.,  97  S.  C.  148, 
81  S.  E.  426;  Stroud  v.  Fish,  29  S.  D. 
410,  136  N.  W.  1125;  Berg  r.  S.  (Tex. 
Cr.),  142  S.  W.  8-84;  Holland  v.  Eiggs, 
53  Tex.  Civ.  367,  116  S.  W.  167;  Inter- 
national H.  Co.  V.  Campbell,  43  Tex. 
Civ.  421,  96  S.  W.  93;  Knust  v.  Bul- 
lock, 59  Wash.  141,  109  P.  329. 
See  Standard  T.  Mach.  Co.  v.  Co.,  6 
Ala.  App.  188,  60  S.  481. 
Party  should  object  immediately  or,  at 
least,  -within  a  reasonable  time.  War- 
ren V.  S.,  103  Ark.  165,  146  S.  W. 
477. 

Not  after  cross-examination  on  same 
line.  Wilkinson  v.  Tel.  Co.,  163  Mo. 
App.  71,  14>5  S.  W.  520,  cit.  earlier 
cases. 

47-42  Cedar  C.  S.  Co.  v.  Steadham 
(Ala.),  66  S.  984;  Fowlkes  V-  Lewis 
(Ala.  App.),  65  S.  724;  Finney  v.  S. 
(Ala.  App.),  65  S.  93;  McDaniel  v.  S. 
(Ala.  App.),  64  S.  641;  Charlie's  T. 
Co.  V.  Leedy  &  Co.  (Ala.  App.),  64  S. 
205;  Smith  v.  S.  (Ala.),  62  S.  864;  Eob- 
inson  V.  S.,  8  Ala.  App.  435,  6,2  S.  372; 
Key  V.  S.,  8  Ala.  App.  2,  62  S.  335; 
McLendon  v.  Eubenstein  (Ala.),  61  S. 
902;  McCaskey  E.  Co.  v.  Drug  Co. 
(Ala.  App.),  61  S.  484;  Watson  v.  S. 
(Ala.),  61  S.  334;  Farlow  v.  S.,  7  Ala. 
App.  137,  61  S.  474;  Nickerson  v.  S., 
6  Ala.  App.  27,  60  S.  446;  Powell  v. 
S.,  5  Ala.  App.  75,  59  S.  530;  Hoopei 
17.  Dorsey,  5  Ala.  App.  463,  58  S.  951; 
Tice  V.  S.,  3  Ala.  App.  164,  57  S.  506; 
Carbon,  etc.  Co.  v.  Cooper  &  Son,  3 
Ala.  App.  460,  57  S.  81;  Humphries  V. 
S.,  2  Ala.  App.  1,  56  S.  72;  Mobile 
Light  &  E.  Co.  V.  Davis,  1  Ala.  App. 
338,    55    S.    1020;    Louisville    &    N.    E. 


Co.  V.  Johnson,  162  Ala.  665,  50  S.  300; 
Phillips  V.  S.,  161  Ala.  60,  49  S.  794; 
Eutledge  V.  Eowland,  161  Ala.  114,  4,9 
S.  461;  Birmingham  E.  Co.  v.  Chastain, 
158  Ala.  421,  48  S.  85;  Montgomery 
V.  Shirley,  159  Ala.  239,  48  S.  679; 
Western  U.  T.  Co.  v.  Northcutt,  158 
Ala.  539,  48  S.  553;  Cohn  &  G.  L.  Co. 
V.  Eobbins,  159  Ala.  289,  48  S.  853; 
Louisville  &  N.  R.  Co.  v.  Perkins,  165 
Ala.  471,  51  S.  870;  Southern  C.  &  C 
Co.  V.  Swinney,  149  Ala.  405,  42  S.  80-8; 
Birmingham  L.  &  P.  Co.  v.  Turner,  154 
Ala.  542,  45  S.  671;  Moss  v.  S.,  152 
Ala.  30,  44  S.  50'8;  West  Pratt  C.  Co. 
r.  Andrews,  150  Ala.  368,  43  S.  348; 
Giffen  f.  Co.,  5  Cal.  App.  50,  89  P. 
855;  Williams  v.  S.,  58  Fla.  138,  50  S. 
749;  Cotner  v.  S.,  173  Ind.  168,  89  N. 
E.  847;  S.  V.  Stutches  (la.),  144  N.  W. 
597;  S.  V.  Stafford,  145  la.  285,  123  N. 
W.  167;  Culbertson  V.  Sallinger  (la.), 
117  N.  W.  6;  Eosenkovitz  v.  Co.,  108 
Md.  306,  70  A.  108;  Hutchinson  v. 
Plant  (Mass.),  105  N.  E.  1017;  Ean- 
dall  V.  Car  Co.,  212  Mass.  352,  99  N.  E. 
221;  S.  V.  Wellman,  253  Mo.  302,  101 
S.  W.  795;  Poumeroule  v.  Cable  Co., 
167  Mo.  App.  533,  152  S.  W.  114; 
Dehner  v.  Miller,  166  Mo.  App.  504, 
148  S.  W.  953;  Parker  v.  E.  Co.,  164 
Mo.  App.  31,  147  S.  W.  489;  Lowen- 
stein  V.  E.  Co.,  134  Mo.  App.  24,  119 
S.  W.  4,30  (exhibition  of  injured  mem- 
ber) ;  Stewart  v.  Watson,  133  Mo.  App. 
44,  112  S.  W.  762;  Utz  v.  Ins.  Co.,  139 
Mo.  App.  552,  123  S.  W.  538;  S.  v. 
Eodgers,  40  Mont.  248,  106  P.  3;  S. 
V.  Barrett,  43  Mont.  502,  117  P.  895; 
Martin  v.  Corscadden,  34  Mont.  308,  86 
P.  33;  Seele  r.  S.,  85  Neb.  109,  122 
N.  W.  6S6;  Wightman  V.  Campbell,  161 
App.  Div.  40,  146  N.  Y.  S.  066;  St. 
Louis,  etc.  Co.  v.  Davis,  37  Okla.  340, 
132  P.  337;  de  Dies  Chna  Soco  v. 
Veloso,  2  Phil.  Isl.  658;  Hebert  V.  He- 
bert,  20  S.  D.  85,  104  N.  W.  911; 
Texas,  etc.  E.  Co.  v.  Walker  (Tex. 
Civ.),'  125  S.  W.  99;  Spates  v.  S.,  62 
Tex.  Cr.  532,  138  S.  W.  393. 
See  Pilcher  v.  Co.,  6  Ala.  App.  552,  60 
S.  547.  Camp.  Craig  v.  Zint,  52  Ind. 
App.  19,  lOO  N.  E.  94,  question  incom- 
petent. 

Motion  to  strike  out  may  be  overruled. 
Eeijin.a  Co.  r.  Galloway,  50  Ind.  App. 
92,'  98    N.    E.    81. 

"Counsel  are  not  allowed  to  wait  and 
take  the  chance  of  a  witness  answer- 
ing favorably  and  when  the  answer 
turns    out   to   be  unfavorable   then   for 
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the  first  time  raise  an  objection  to  the 
question  and  answer.  That  comes  too 
late."  Montague  Compressed  Air  Co. 
f.  City,  IGG  Mo.  App.  11,  14,8  S.  \V. 
i22.  And  see  Coates  v.  S.,  5  Ala.  App. 
182,  59  S.  323;  Ryall  v.  Pearson  Bros. 
(Ala.),  59  S.  190;  Kramer  v.  Comjiton, 
106  Ala.  21G,  52  S.  351;  Hatch  r.  Bay- 
less,  IfM  Mo.  App.  216,  14-6  S.  W.  839. 
48-43  Southwestern  Alabama  R.  Co. 
V.  Maddox,  14G  Ala.  530,  41  S.  9;  Bir- 
niinghain,  etc.  R.  Co.  r.  Tavlor,  152 
Ala.  105,  44,  S.  580;  Remington  M.  Co. 
f.  Co.,  6  Penne.  (Del.)  2ss,  GG  A.  405; 
Do  Laval  S.  Co.  v.  Sharpless,  14.2  la. 
60,  120  N.  W.  657;  Oxford  Junction 
S.  Bk.  r.  Ccok,  134  la.  18.5,  111  N.  W. 
805;  Medcalf  v.  Ilenslev,  158  Kv.  198, 
164r  S.  W.  7S8;  Louisville  R.  Co.  r.  Lar- 
jj  berg,  loS  Ky.  4-i,  104  S.  W.  346;  C. 
I  V.  Johnson,  199  ^fass.  55,  S5  N.  E.  188; 
)  Moynihan  r.  Brennan  (N.  H.),  90  A. 
904;  Blake  V.  Mever,  110  App.  Div. 
734,  97  N.  Y.  S.  424;  Smith  v.  League, 
121  App.  Div.  6O0,  106  N.  Y.  S.  251; 
Cullinan  r.  Iloran,  116  App.  Div.  711, 
102  X.  Y.  S.  132;  Houston,  etc.  R.  Co. 

f.    Roach,   52   Tex.    Civ.   95,   114   S.    W. 

418;    W.   U.   T.    Co.    v.   Simmons    (Tex. 

Civ.),  93  S.  W.  686. 

If  evidence  volunteered,  objection  after 

answer   is  in   tinu".     Allen  V.  S.,  8  Ala. 

Ai.p.  228,  62  S.  971. 

48-44     Skinner  Mfg.   Co.   v.  Douville, 

54  Fla.   251,  44  S.   1014;   Pierson   r.  R. 

Co.,    159    Mich.    110,    123    N.    W.    570; 

Bean  r.   Co.,  40  Mont.   31.   104   P.   809. 

See  Theodore  L.  Co.  r.  Lyons,  148  Ala. 

068,  41   S.  682. 

49-46     Birmingham    L.    &    P.    Co.    V 

Turner,   154  Ala.   542,   45   S.   671;   Swy- 

gart  V.  Willard,   106  Tnd.  25,  76  N.   E. 

755;   S.  V.  Rhvs,  40  Mont.   131,  105   P. 

494. 

49-47    Indefinite      objections      mailo 

8])eeific  upon  hearing  of  motion  to  di- 
rect   verdict.      Einnes    v.    Selover,    108 

Minn.   331,   122  X.   W.   174. 

Objection  to  evidence  of  confession  ho- 

cause  involuntary  effectual  at  any  stage 

of  proceeding.    U.  S.  v.  Pascual,  2  Phil. 

Tsl     457. 

49-48     Terrv    v.    "Williams,    148    Ala. 

40S,  41   S.  804;   Patton   V.  Bk.,  124  Ga. 

965,   .53   S.   E.   664. 

49-49     Flanagan     M.     &     E.     Co.     v. 

Adams,    115    Mo.    App.    542,   90    S.    W. 

10.-15;  Speer  v.  S.,  50  Tex.  Cr.  27.*^,  97  S. 

W.    469;    El   Paso,    etc.   R.    Co.    r.    Darr 

(Tex.  Civ.),  93  S.  W.  100;  IToUv  St.  L. 

Co.  V.  Beyer,  48  Wash.  422.  93  P.  1065. 


49-50  Williams  v.  S.,  7  Ga.  App.  33, 
65  S.  E.  1097;  Wright  f.  S.,  G  Ga. 
App.  770,  65  S.  E.  80«;  Metropolitan 
Life  Ins.  Co.  v.  Lvons,  50  Ind.  App. 
534,  9«  X.  E.  824; 'S.  c.  Roach  (Mo.), 
107  S.  W.  lOOS;  Flovd  c.  S.  (Tex.  Cr.), 
161  S.  W.  974;  Carver  v.  S.  (Tex.  Cr.), 
150  S.  W.  914. 

49-51  Delta  B.  Co.  v.  Lcvland  Co, 
173  111.  App.  38;  Mickle  f."  U.  8.,  6 
Ind.  Ty.  557,  98  S.  W.  349;  S.  r.  Sj.ever 
207  Mo.  540,  106  S.  W.  505;  Einstein 
f.  Co.,  118  Mo.  App.  184,  94  S.  W.  296, 
Dallas,  etc.  R.  Co.  v.  Ely  (Tex.  Civ.), 
91  S.  W.  .SS7. 

On    motion    for   new    trial. — Crouse   v. 
Barber,  etc  Co.,   1G2  111.  App.  271. 
50-52     Missouri,    K.    A:    T.    R.    Co.    c. 
llarriman,   227    U.   S.   657,   33   Sup.   Ct. 
397,   57    L.    ed.   690;    Stone   &    Webster 
Eng.    Co.    V.    Melovich,    202    Fed.    438, 
120   C.  C.  A.  544;    Quaker  Oats  Co.   c. 
Grice,  195  Fed.  441,  115  C.  C.  A.  343; 
Shaw  V.  Cleveland,  5  Ala.  App.  333,  59 
S.  534;  Williams  r.  S.,  103  Ark.  70,  146 
S.    W.    471;    St.    Louis,    etc.    R.    Co.    c. 
Flinn,    88    Ark.    484,    115    S.    W.    142; 
Lynch    v.   S.,    9o    Ark.    168,    128    S.    W. 
1053;  P.  V.  Kizer,  22  Cal.  App.  10,  133 
P.  516,  521,  134  P.  340;   P.  r.  Fre<loni, 
12    Cal.    App.    6S5,    \m    P.    GfiS;    P.    c. 
Cyty,  11   Cal.  App.  702,  106  P.  257;   P. 
r.  Garnett,  9  Cal.  App.  194,  98  P.  247; 
P.  f.  James,  5  Cal.  Ai)p.  427,  90  P.  561 
(to   hypothetical    question);   Jakwav   c. 
Rivers,  48  Colo.  49,  108  P.  999;  Tetiiplo 
r.  L.  Co.,  4^)  Colo.  497,  106  P.  S;  Guld- 
man    r.    Wilder,    45    Colo.    5,51,    101    P. 
759;  Boldberger  r.  P..  45  Colo.  327,  101 
P.  407;  Seaboard,  etc.  Co.  r.  Rcntz.  63 
Fla.    257,    57   S.    612;    Butler    r.    Eder- 
heimer,  5o    Fla.   544,   47   S.   23;    Wilson 
r.  Jernigan,  57  Fla.  277,  49  S.  44;  Sims 
f.   S.,  .">4   Fla.   100.  44  S.   737;    .Marshall 
f.  S.,  54  Fla.  60,  44  S.  742;  Iloodle.ss  r. 
Jernigan,  51    Fla.   211.  41    S.    194;    Pitt- 
man   r.   S.,  51    Fla.   94.  41    S.   3S5;   Phil- 
pot   r.    S.,    141    Ga.   475,   81    S.    E.    195; 
Holloway  r.  Hoard,  140  Ga.  3.S0.  78  S. 
E.  92'<;  Hathawav  r.  Cook.  2.5.S  111.  92, 
im   X.  E.  227;  Devine  r.  Boston  Store, 
167  111.   Api>.  443;  Johnson  r.  Johnson, 
106  111.  App.  422;  Coburn  r.  R.  Co.,  2AZ 
111.    4^8,   iX)    X.    E.    741  ;    Graham    r.    R. 
Co..  234   HI.   4 S3.  84   X.  E.   1070;    P.  v. 
Xall,  242  111.  284.  80  X.  E.  1012;   Hou- 
ren    r.   R.   Co..   336   HI.    620,   86   N.   E 
611;    Tiian   v.   S.  Co.,   l.>8  111.   App.   30, 
aif.  2.50  111.  554.  95   X.   E.  627;   Merrill 
r.   R.  Co.,   158  HI.   App.  38;   Kunkel   r. 
Tr.    Co.,    150   111.   App.   393;    Waiss  t\ 
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Cannon,  146  111.  App.  379;  Strong  v. 
Hasterlik,  146  111.  App.  346;  Eeavely 
V.  Harris,  145  111.  App.  545;  O'Shaugh- 
nnessy  v.  E.  Co.,  144  111.  App.  174; 
Peld  V.  Loftis,  140  111.  App.  530;  Hal- 
stead  v.  Co.  (Ind.),  105  N.  E.  903;  Mc- 
Crav  V.  Whitney  (Ind.  App.),  104  N. 
E.  979;  Hall  v.  &.,  178  Ind.  448,  99  N. 
E.  732;  Brunaugli  V.  S.,  173  Ind.  483, 
90  N.  E,  1019;  Eeddick  v.  Young,  177 
Ind.  632,  98  N.  E.  813;  Pittsburgh,  etc. 
E.  Co.  V.  Knox,  177  Ind.  344,  98  N.  E. 
295;  Lucas  r.  S.,  173  Ind.  302,  90  N.  E. 
305;  Strickland  V.  S.,  171  Ind.  642,  87 
N.  E.  12;  Mickle  v.  U.  S.,  6  Ind.  Ty. 
557,  98  S.  W.  349;  Spencer  v.  Grain 
Co.  (la.),  138  N.  W;  820;  S.  v.  Duff, 
144  la.  142,  122  N.  W.  829;  Neindorf 
V.  Van  de  Voorde,  143  la.  318,  120  K 
W.  84;  Crowell  V.  Ins.  Co.,  140  la.  25S, 
118  N.  W.  412;  S.  v.  Finley,  147  la. 
563,  126  N.  W.  699;  Andrews  v.  E.  Co., 
129  la.  162,  105  N.  W.  404;  Oney  v. 
Lovely,  151  Ky.  651,  152  S.  W.  785; 
Owensboro,  etc.  Co.  v.  Tucker,  148 
Kv.  844,  147  S.  W.  916;  Smalling  v. 
Sliaw,  144  Ky.  458,  139  S.  W.  779; 
Alexander  v.  Tebeau,  132  Ky.  487,  116 
S.  W.  356;  Eyan  v.  Bk.,  132  Ky.  625, 
116  S.  W.  1179;  Duff  r.  Bailey,  29  Ky. 
L.  E.  919,  96  S.  W.  577;  Day  v.  C,  29 
Ky.  L.  E.  816,  96  S.  W.  510;  Berry  v. 
EVans,  38  Ky.  L.  E.  22,  89  S.  W.  12; 
Moore  v.  Kersey,  28  Ky.  L.  E.  1030,  90 
S.  W.  1073  (proof  of  conveyance) ;  An- 
derson V.  Stewart,  108  Md.  340,  70  A. 
228;  Elvers  v.  Eichards,  213  Mass.  515, 
100  N.  E.  745;  Jaquith  V.  Morrill,  204 
Mass.  181,  90  N.  E.  556;  O'Dell  r.  Goff, 
153  Mich.  643,  117  N.  W.  ^9;  In  re 
More,  153  Mich.  69.5,  117  N.  W.  329; 
Baker  v.  Citv,  166  Mich.  597,  132  N. 
W.  462;  Walsh  v.  Gibson,  1.59  Mich. 
312,  123  N.  W.  1115;  Shelton  v.  Frank- 
lin, 224  Mo.  342,  123  S.  W.  1084;  Free- 
land  V.  Williamson,  220  Mo.  217,  119  S. 
W.  560;  Eearden  v.  E.  Co.,  215  Mo.  105, 
114  S.  W.  961;  Winfrey  v.  Matthews, 
174  Mo.  App.  713,  161  S.  W.  583; 
Swails  r.  Citv,  158  Mo.  App.  589,  13'8 
S.  W.  948;  IJtz  i\  Ins.  Co.,  139  Mo. 
App.  552,  123  S.  W.  538;  Van  Cleve 
V.  E.  Co.,  137  Mo.  App.  332,  118  S.  W. 
116;  Paris  i\  Waddell,  139  Mo.  App.' 
288,  123  S.  W.  79;  Davidson  v.  Co.,  226 
Mo.  1,  125  S.  W.  1143;  S.  v.  Spever, 
207  Mo.  540,  108  S.  W.  505;  Spauld- 
ins:  r.  City,  122  Mo.  App.  65,  97  S.  W. 
545;  Mette  &  K.  Dist.  Co.  r.  Lowrey, 
39  Mont.  124,  101  P.  966;  Thornton  T. 
M.  Co.  V.  Bretherton,  32  Mont.   80,  80 


P.  10;  Pike  v.  Hauptman,  83  Neb.  172, 
119  N.  W.  231;  Harrington  v.  Hed- 
lund,  89  Neb.  2'72,  131  N.  W.  212; 
Karns  V.  Bk.,  31  Nev.  170,  101  P.  564; 
S.  V.  Lawrence,  2i8  Nev.  440,  82  P. 
614;  Downs  v.  Knights,  etc.,  76  N.  H. 
165,  80  A.  227;  S.  v.  Warady,  77  N.  J. 
L.  348,  72  A.  37;  Howard  v.  Moore,  79 
N.  J.  L.  329,  75  A.  435;  Ty.  v.  West, 
14  N.  M.  546,  99  P.  343;  Arker  v. 
Cohen,  136  App.  Div.  871,  122  N.  Y. 
S.  4;  Fisher  v.  E.  Co.,  135  App.  Div. 
SOS,  120  N.  Y.  S.  129;  Clancy  v.  E.  Co., 
133  App.  Div.  119,  117  N.  Y.  S.  2,33; 
Maloney  v.  Silberman,  115  N.  Y.  S. 
1075;  Fein  v.  Weir,  129  App.  Div.  209, 
114  N.  Y.  S.  426;  S.  v.  Peterson,  149 
N.  C.  533,  63  S.  E.  87  (oath  of  wit- 
ness); Patterson  v.  E.  Co.,  24  Okla. 
747,  104  P. -31;  Palmer  v.  Horst  Co., 
66  Or.  33,  133  P.  634;  Galvin  v.  Brown, 
53  Or.  598,  101  P.  671;  Stark  v.  Epler, 
59  Or.  262,  117  P.  276;  C.  v.  Borough, 
37  Pa.  Super.  160;  U.  S.  v.  Mabanag,  1 
Phil.  Isl.  441;  Hampton  v.  Hughes,  85 
S.  C.  343,  67  S.  E.  311;  S.  v.  Coklev, 
83  S.  C.  197,  65  S.  E.  174;  Merck  v. 
Merck,  83  S.  C.  329,  65  S.  E.  347;  S.  r. 
Holter,  30  S.  D.  353,  138-  N.  W.  953; 
Bliss  V.  Waterbury,  27  S.  D.  429,  131 
N.  W.  731;  Eeeves  v.  E.  Co.,  24  S.  D. 
84,  123  N.  W.  498;  Hawkins  v.  Hub- 
bell,  127  Tenn.  312,  154  S.  W.  1146; 
Delaware  Ins.  Co.  v.  Hill  (Tex.  Civ.), 
127  S.  W.  283;  Houston,  etc.  E.  Co.  v. 
Bath,  40  Tex.  Civ.  270,  90  S.  W.  55; 
Jones  V.  Neal,  44  Tex.  Civ.  412,  98  S. 
W.  417;  Long  p.  Eiley  (Tex.  Civ.),  139 
S.  W.  79;  Brown  f.  S.,  58  Tex.  Cr.  336, 
12i5  S.  W.  915;  Texas,  etc.  E.  Co.  v. 
Walker  (Tex.  Civ.),  125  S.  W.  99; 
Eeno  V.  S.,  56  Tex.  Cr.  229,  120  S.  W. 
429;  Lewright  v.  Walls,  55  Tex.  Civ. 
643.  1T9  S.  W.  721;  Cabrera  v.  S.,  56 
Tex.  Cr.  141,  118  S.  W.  1054;  Moore 
r.  Kirbv.  52  Tex.  Civ.  200,  115  S.  W. 
632;  South  Texas  T.  Co.  v.  Tabb,  52 
Tex.  Civ.  213,  114  S.  W.  448;  Tex., 
etc.  E.  Co.  V.  Warner,  42  Tex.  Civ. 
280,  93  S.  W.  489;  Mullen  v.  E.  Co. 
(Tex.  Civ.),  92  S.  W.  1000;  Sargent  v. 
Co.,  37  Utah  392,  108  P.  928;  Griffin 
V.  E.  Co.,  87  Vt.  278,  89  A.  220;  S.  v. 
Eoby,  83  Vt.  121,  74  A.  638;  S.  v. 
Comstoek,  86  Vt.  42,  83  A.  539;  Fife 
V.  Cate,  85  Vt.  418,  83  A.  741;  Holbrook 
V.  Quinlan  &  Co.,  84  Vt.  411,  80  A. 
339;  Coolidge  v.  Tavlor,  85  Vt.  39,  80 
A.  1038;  Parker  v.  E.  E.,  84  Vt.  329, 
79  A.  865;  S.  V.  Manley,  82  Vt.  556, 
74  A.   231;   Drown  v.  T.   &  T.   Co.,  81 
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Vt.  35S.  70  A.  599;  Fallflin  v.  Seattle, 
57  Wash.  307,  106  P.  914;  Hollv  St. 
L.  Co.  r.  Bever,  49  Wash.  422.  93  P. 
1065;  Eads  v.  S.,  17  Wyo.  490,  101  P. 
946.  Contra,  Yoiral  v.  "s.,  56  Tex.  Cr. 
267,  119  S.  W.  848. 

50-53  But  where  purpose  of  prelim- 
inary questions  undorstooil  objection 
before  offer  not  pretnature.  P.  r. 
Smilie,  lis  App.  Div.  611,  103  N.  Y.  S. 
34S. 

Objection  before  completion  of  ques- 
tion ineffective  if  answer  not  made 
until  question  completed.  Eedua  r.  TJ. 
Co.,  148  Ala.  665,  41  S.  634;  V.  v.  Grutz, 
2i2  X.  Y.  72,  105  N.  E.  843. 
50-54  Where  extraneous  testimony 
necessary  to  show  defect  in  offered 
document  objection  thereto  should  be 
overruled  until  testimony  introduced. 
Hondless  r.  .Ternijran,  51  Fla.  211,  41 
S.  19  4;  Wilson  r.  Johnson,  51  Fla,  370. 
41    S.   395. 

50-58     Bait.,  etc.  R.  Co.  r.  S..  107  Md. 
6)2,  69   A.  439,  72  A.  340. 
51-eo     Doon  V.  Felton.  203  :\rass.  267, 

89  N.  E.  .539;  Burke  i\  Co.,  133  App. 
Div.  113,  117  N.  Y.  S.  400;  First  Nat. 
Bk.  V.  Miller,  48  Or.  587,  87  P.  892; 
Jackson  v.  Co.  (Tex.  Civ.),  128  S.  W. 
928;  Kane  v.  Sholars,  41  Tex.  Civ.  154. 

90  S.  W.  937.  See  International  C.  M. 
Co.  V.  R.  Co.,  152  Fed.  557. 
Objection  to  copies  of  instruments  ran 
be  made  no  matter  how  lon<r  they  have 
been  on  file.  Green  v.  Gregory  (Tex. 
Civ.),   142   S.  W.   999. 

(>1-61     Absence   of   affidavit   as   basis 

for    order    must    bo.    objected    to    upon 

application.     Strickland  v.  S.,  171  In<l. 

642,  87  N,  E.  12. 

51-62    Hollv  St.  L.  Co.  V.  Beyer,  48 

Wash.  422,  93  P.  1065. 

52-64     Capital    L.    Co.    ..    Barth.    33 

Mont.  94,  81    P.  994;   International  TI. 

Co.   r.   Campbell,  43   Tex.   Civ.    421,   96 

s.  a:.  93. 

52-65  Buchanan  v.  Co.,  17  N.  D.  34.".. 
116  X.  W.  33.5;  San  Antonio  T.  Co.  r. 
Hicdon  (Tex.  Civ.).  123  S.  W.  732. 
52-66  See  Columbus  R.  Co.  r.  Pat- 
terson. 143  Fed.  245,  73  C.  C.  A.  603; 
Mississippi  L.  Co.  r.  Smith,  ^'1  .Mn. 
537,  44  S.  475;  P.  r.  Gilhoolev,  108 
App.  Div.  234,  95  N.  Y.  S.  636;  Tvev 
V.  Mills,  143  N.  C.  199,  ;>.-  S.  E.  613 
(form  of  notice  to  t,ake  deposition); 
First  Nat.  Bk.  v.  Miller,  4i8  Or.  587, 
87  P.   892. 

52-67  Hall  r  TTillerv,  139  Ga.  13.  7fi 
S.  E.  560;   Chicago  T.  &  T.  Co.  v.  Co., 


242  111.  468,  90  N.  E.  282;  Adams  r.  Ins 
Co.,  135  la.  299,  112  ^.  W.  (>51. 
52-68  Dacy  r.  Goll,  242  111.  606.  90 
N.  E.  179;  P.  r.  Smith,  141  111.  App. 
129;  Gulf,  etc.  R.  Co.  v.  Gillespie,  54 
Tex.  Civ.  593,  118  S.  W.  G£3. 

53-69     Cotter    r.     Sullivan,    1C2    III 

App.   396. 

Subsequent  rulings  not  covered  by  ob- 
jection niaile  at  conclusion  of  prelim- 
inary examination  of  witness  called 
for  opinion.  Catlin  v.  Co.,  225  Pa.  2G2, 
74  A.  56. 

53-70  Hall  r.  Ilillery,  139  Ga.  13,  76 
S.  E.  5G6.  Sec  Lc  Movnc  c  Meadtfrs, 
156  Kv.  832,  162  S.  W."  526. 
53-7i  P.  r.  Driggs,  12  C-al.  App.  240, 
108  P.  62;  Cooper  v.  Bower,  78  Kan. 
156,  96  P.  ."9;  Cincinnati,  etc.  R.  Co.  r. 
Bennette,  134  Kv.  19,  119  S.  W.  181; 
McKce  V.  Rudd,  222  Mo.  344,  121  S.  W. 
312;  Hvdraulic  P.  Co.  r.  Green,  177  Mo. 
App.  308,  10 i  S.  W.  250;  Davis  r.  Co., 
105  App.  Div.  96,  93  N.  Y.  S.  841; 
Bjorkegren  r.  Kirk,  .53  Misc.  560,  103 
N.  Y.  S.  994;  In  re  Manhattan  Bridge, 
108  N.  Y.  S.  366;  Cacrm  v.  Tsccke.  123 
App.  Div.  779,  108  N.  Y.  S.  542;  llintz 
f.  Wagner,  25  N.  D.  110,  140  N.  W. 
729;  Mcllvaine  r.  Nat.  Bk.,  33  S.  D. 
389,  146  N.  W.  574.  But  comp.  Mai 
com  son  r.  Corp.,  139  N.  Y.  S.  40.5;  Wat- 
son r.  Rice  (Tex.),  166  S.  W.  106  (an- 
other witness). 

Motion  to  strike  not  necessary  where 
testimony  erroneously  admitted  over 
objection.  Tracey  r.  Reid,  111  App. 
Div.  390,  97  X.  Y.  S.  n>/4. 
Question  introductory,  objection  should 
bo  repeated  to  l.itiv  questions.  Watson 
r.  S.  (Ala.).  01  .^.  ?,?,\. 
Objection  should  be  made  to  apply  to 
subsequent  similar  evidence.  Cuggv  r. 
Zeller.  132  La.  222,  61  S.  209. 
54-72  Louisville,  etc.  R.  Co.  r.  Wil- 
liamson, 20  Kv.  L.  l:.  116.5,  96  S.  W. 
1130;  Bailev  r.  (itv,  189  Mo.  .503,  87 
S.  W.  nS2-  Sohutz  r.  R.  Co.,  181  N. 
Y.  33.  73  N.  E.  491. 
54-73  Giering  r.  Snuer,  120  Md.  ^^5. 
87  A.  774.  Contra.  Stark  G.  Co.  r.  Co. 
57  Tox.  Civ.  529.  122  S.  W.  947. 
54-74  Kettlehake  r.  C.  &  F.  Co..  171 
^^o.  App.  .52S.  l.'S  S.  W.  .552;  Hegberg 
r.  R.  Co..  164  Mo.  App.  514,  147  S. 
W.  192:  Gold  r.  Jewelrv  Co..  165  Mo. 
App.  154.  l-J."  S.  W.  1174;  Gill  r.  Rug- 
gles.  97  S.  C-  278.  81  S.  E.  519:  Pro- 
meenes  v.  R.  0^>..  37  Utah  475.  109  P. 
10.  See  S.  r.  Jones,  48  Mont.  505,  139 
P.   441. 
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55-75  Clark  v.  Durland,  1C4  App. 
Div.  615,  93  N.  Y.  S.  249. 
55-76  Greene  v.  Hereford,  12  Ariz. 
85,  9i5  P.  105,  if  question  answered 
after  objection  sustained  motion  to 
strike  answer  must  be  made.  See 
Clemmons  v.  S.,  92  Miss.  244,  45  S.  S34. 
55-77  Myers  v.  Moody  (Tex.  Civ.), 
122  S.  W.  920,  another  witness. 
56-79  In  re  Small,  118  App.  Div. 
502,  103  N,  Y.  S.  705. 
56-80  Cowper  v.  Slaughter,  175  Ala. 
211,  57  S.  477;  Eemington  M.  Co.  V.  Co., 
6  Penne.  (Del.)  288,  66  A.  46o;  Taylor 
r.  Hartsfield,  134  Ga.  478,  68  S.  E.  70; 
Gourd  r.  Co.,  118  Minn.  294,  136  N.  W. 
874;  Galveston,  etc.  R.  Co.  v.  Janert, 
49  Tex.  Civ.  17,  107  S.  W.  963;  Cutchin 
V.  Citv,  113  Va.  452,  74  S.  E.  403. 
Contra,  Root  v.  R.  Co.,  19o  Mo.  348,  92 
S.  W.  621.  But  see  Washington,  etc. 
Co.  t:  Cullember,  30  App.  Cas.  (D.  C.) 
316. 

Failure  to  rule  immaterial  if  evidence 
admissible.  Casey  v.  Richards,  10  Cal. 
App.  57,  101  P.  36. 

56-81     German-Am.   Bk.   v.   Manning, 
133  Mo.  App.  294,  113  S.  W.  251. 
56-82     Comp.    Van    Wyk    v.    P.,    45 
Colo.  1,  99  P.  1009. 

57-83  McConnell  r.  Slappey,  134  Ga. 
95,  67  S.  E.  440;  Burger  v.  R.  Co.,  139 
la.  645,  117  N.  W.  35;  S.  v.  Dahlquist, 
17  N.  D.  40,  115  N.  W.  81;  S.  v.  Mills, 
79  S.  C.  187,  60  S.  E.  664. 
59-90  See  Fleming  v.  Lunsford,  163 
Ala.  540,  50  S.  921. 

59-91  Robinson  v.  Van  Hooser,  196 
Fed.  620,  116  C.  C.  A.  294;  Pennsyl- 
vania Co.  V.  "Whitney,  169  Fed.  572,  95 
C.  C.  A.  70;  Katahdin  P.  &  P.  Co.  v. 
Peltomaa,  156  Fed.  342,  84  C.  C.  A. 
238;  Lake  Shore,  etc.  R.  Co.  v.  Eder, 
174  Fed.  944,  98  C.  C.  A.  556;  Erie  R. 
Co.  V.  Schomer,  171  Fed.  798,  96  C.  C. 
A.  458;  Davidson  S.  S.  Co.  r.  U.  S., 
142  Fed.  315,  73  C.  C.  A.  425;  Barfield 
r.  Evans  (Ala.),  65  S.  928;  Deslander  v. 
Scales  (Ala.),  65  S.  393;  Oliver  v.  Oli- 
ver (Ala.),  65  S.  373;  Eyerson  G.  Co. 
V.  Moyer,  9  Ala.  App.  254,  63  S.  13; 
Minto'r.  S.,  S  Ala.  App.  306,  62  S.  376; 
West  V.  S.,  7  Ala.  App.  145,  62  S.  290; 
Louisville  &  N.  R.  Co.  v.  Kay,  8  Ala. 
App.  562,  62  S.  1014;  Rutledge  v.  Row- 
land, 161  Ala.  114,  49  S.  461;  Rag- 
land  V.  S.,  178  Ala.  59,  59  S.  637;  Bir- 
mingham R.  &  P.  Co.  V.  Saxon  (Ala.), 
59  S.  584;  Hall  r.  Cardwell,  5  Ala. 
App.  481,  .59  S.  514;  Conway  v.  Clark, 
177  Ala.  99,  58  S.  441;   So.  E.  Co.  v. 


Smith,    177   Ala.   367,   58   S.   429;    Mills 
V.   Co.,  175  Ala.  448,  57  S.   739;   Long- 
Richardson  Mer.  Co.  v.  Herron,  3  Ala. 
App.   525,  57   S.   133;   Jackson  v.  S.,  2 
Ala.  App.  226,  57  S.  110;  Louisville  & 
N.  R.  Co.  V.  Holland,  173  Ala.  675,  55 
S.  1001;  Owen  v.  Moxon,  167  Ala.  615, 
52  S.   527;   Horton   v.  E.  Co.,  161  Ala. 
107,  49  S.  423;  Stowers  F.  Co.  v.  Brake, 
158  Ala.  639,  48  S.  89;  Koosa  v.  War- 
ten,  158  Ala.  496,  48  S.  544;   Alabama 
S.  Co.   V.   Dewey,   156  Ala.    530,   47   S. 
55;    Patton    v.    S.,    156   Ala.    23,    46   S. 
862;   Birmingham   Co.  v.  Landrum,  153 
Ala.  192,  45  S.  198;   Machomich  Mere. 
Co.  V.  Hickey  (Ariz.),  140  P.  63;  West- 
ern U.  Tel.  Co.  I'.  Alford  (Ark.),  161  S. 
W.   1027;    Merced  Bk.   v.   Price,   9   Cal. 
App.    177,    98    P.    383;    King    Solomon 
Co.  v.  Min.  Co.,  22  Colo.  App.  528,  127 
P.  129;   Grimes  v.  Greenblatt,  47  Colo. 
495,   107  P.  1111;   Martin  v.  S.    (Fla.), 
66   S.    139;    Townsend  v.   Sessoms,    139 
Ga.  119,  76  S.  E.  852;  McCall  v.  S.,  55 
Fla.  108,  46  S.  321;  Wilkes  v.  Groover, 
138  Ga.   407,  75  S.  E.  353;   Foddrill  v. 
Dooley,    131    Ga.    790,    63    S.    E.    350; 
Tucker   v.    S.,    133    Ga.    470,    66    S.    E. 
250;  Fuller  v.  Fuller,  52  Ind.  App.  488, 
lOO  N.  E.  869;   Taylor  v.   Campbell,  50 
Ind.  App.  515,  98  N.  E.   657;  Hubbard 
V.   Eanje,   52   Ind.    App.   611,   98   N.   E. 
314;  Ellis  V.  C,  146  Ky.  715,  143  S.  W. 
425;   Jessup  v.  S.,  117  Md.  119,  83  A. 
140;     Fremont     Can.     Co.     v.     E.     Co. 
(Mich.),  146  N.  W.  678;  In  re  McNa- 
mara's  Est.,  154  Mich.  671,  118  N.  W. 
598;   S.  V.  Walton,  255  Mo.  232,  164  S. 
W.  211;  S.  V.  Wellman,  253  Mo.  302,  161 
S.  W.  795;  S.  v.  Kanupka,  247  Mo.  706, 
153  S.  W.  1056;   S.   v.  Terrell,  246  Mo. 
322,  152  S.  W.  33;   Millirons  v.  E.  Co. 
(Mo.  App.),  162  S.  W.  1069;  Wack  v. 
R.   Co.,   175  Mo.   App.   ni,   157  S.  W. 
1070;    S.  V.   Dipley,   242    Mo.   461,   147 
S.  W.  Ill;   Tremain  v.  Dyott,  161  Mo. 
App.  217,  142  S.  W.  760;  S.  v.  Decker, 
217  Mo.  315,  IIG  S.  W.  1096;  Carthage 
Superior    Limestone    Co.    v.    Methodist 
Church,   156   Mo..  App.   671,   137   S.   W. 
1028;  Smith  v.  Butte,  40  Mont.  445,  107 
P.  400;  S.  V.  Lawrence,  2.8  Nev.  440,  82 
P.   614;    Managle   r.   Parker,   75   N.  H. 
1S9,  71   A.   637;   Chess  v.  Vockroth,  75 
N.   J.   L.   665,   70  A.   73;   Wightman  V. 
Campbell,  161  App.  Div.  49,  146  N.  Y. 
S.   666;    Baumann  v.   Tannenbaum,   125 
App.  Div.  770,  110  'R.  Y.  S.  108;  Car- 
michael  v.  Tel.  Co.,  163  N.  C.  333,  78 
S    E.  507;  Mayer,  etc.  Co.  v.  Ferguson, 
19  N.  D.  496,  126  N.  W.  110;  S.  v.  God- 
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dard  (Or.),  138  P.  243;  Palmer  t\ 
Horst  Co.,  66  Or.  33,  133  P.  634;  Cas- 
ner  v.  Hoskins,  64  Or.  254,  128  P.  841, 
130  P.  55;  McKain  r.  Co.,  89  S.  C.  378, 
71  S.  E.  949;  S.  v.  Lane,  82  S.  C.  144, 
63  S.  E.  612;  Goldberg  v.  Co.,  24  S.  D. 
49,  123  N,  W.  266;  Johnson  v.  S.  (Tex. 
Cr.),  167  S.  W.  733;  Harrison  v.  S. 
(Tex.  Cr.),  153  S.  W.  139;  Sfearman  v. 
S.  (Tex.  Cr.),  152  S.  W.  915;  Draugh- 
en's  P.  B.  College  v.  Dorsott  (Tex. 
Civ.),  166  S.  W.  495;  Texas  &  N.  O. 
E.  Co.  V.  Francis  (Tex.  Civ.).  ^(Vi  S.  W. 
40;  Tompkins  v.  Pendleton  (Tex.  Civ,), 
160  S.  W.  290;  Irvin  f.  Johnson,  56 
Tex.  Civ.  492,  120  S.  \V.  lOS^j;  Clayton 
V.  S.  (Tex.),  14S  S.  W.  119;  Hunter  v. 
S.,  59  Tex.  Cr.  439,  129  S.  W.  125; 
Lanham  r.  Lanham  (Tex.  Civ.),  146  S. 
W.  635;  Ross  r.  S.,  61  Tex.  Cr.  12,  133 
S.  W.  688;  Walker  v.  R.  Co.,  51  Tex. 
Civ.  391,  112  S.  \V.  430;  S.  r.  Pierce, 
87  Vt.  144,  88  A.  740;  S.  r.  Comstock, 
86  Vt.  42,  83  A.  539;  Fife  v.  Cate,  85 
Vt.  418,  82  A.  741;  Smith  r.  Stanley, 
114  Va.  117,  75  S.  E.  742;  Knutson  v. 
Moe  Bros.,  72  Wash.  290,  130  P.  347; 
Ruck  V.  Brewery  Co.,  144  Wig.  404,  129 
N.  W.  414. 

See  Reinke  v.  Sanitarv  Dist.,  2-60  111. 
380,  103  N.  E.   236. 

"A  trial  court  will  not  be  put  in  error 
for  overruling  a  general  objection  to  a 
question  unless  the  evidence  called  for 
by  such  question  is  illegal  or  irrele- 
vant on  its  face."  Key  v.  S.,  4  Ala. 
App.  76,  58  S.  9i46. 

Not  error  to  overrule  a  general  objec- 
tion to  the  evidence  where  any  part 
of  it  is  not  subject  to  the  objection. 
Huber  Mig.  Co.  r.  Blessing,  51  Ind. 
App.  89,  99  N.  E.  132. 
59-92  Merrill  v.  Worthington,  155 
Ala.  381,  46  S.  477;  Davidson  r.  S.,  108 
Ark.  191,  158  S.  W.  1103;  Spencer  v. 
Potter's  Est.,  85  Vt.  1,  80  A.  821. 
An  objection  to  evidence  on  particular 
grounds  "and  for  other  reasons;" 
held  to  reach  its  competency  and  rele- 
vanev.  Strickland  r.  Strickland,  103 
Ark.' 183,  146  S.  W.  501. 
59-93  Sloss-Shenield  Co.  r.  Morgan 
(Ala.),  61  S.  283;  Nickerson  r.  S.,  6 
Ala.  App.  27,  60  S.  44^;  Lewis  r.  S., 
178  Ala.  26,  59  S.  577;  Cooper  r. 
Slaughter.  175  Ala.  211,  57  S.  477; 
Abingdon  Mills  r.  Grogan.  175  Ala.  247, 
57  S.  42;  Patton  v.  S.,  1.56  Ala.  23.  46 
S.  862;  P.  r.  Watson.  21  Gal.  App.  692. 
132  P.  S36;  West  Branch  S.  Bk.  f. 
Haines,   135   la.   313,   112   N.   W.   552; 


Jordan  r.  Co..  136  Mo.  App.  192,  116 
S.  W.  432;  Chicago,  etc.  R.  Co.  v. 
Thompson  (Tex.  Civ.),  124  S.  W.  144; 
Pacific  D.  Co.  v.  Hamilton,  71  Wash. 
469,    128  P.    1069. 

Reservation  of  right  to  object,  ineffec- 
tual.    C'l-falu  V.  Dearborn,  162  Ala.  l'>5, 

49  S.  1030. 

60-94     See  S.  c.  Bonvy,  124  La.  1054. 

50  S.  849. 

61-96  Sloss-Sheffield  Co.  f.  Morgan 
(Ala.),  61  S.  283;  Merrill  r.  Worthing- 
ton, 155  Ala.  asi,  46  S.  477;  Hammond, 
etc.  R.  Co.  r.  Antonia.  41  Ind.  App. 
335,  83  N.  E.  766;  Carolina  Ti  iiber  Co. 
r.  Holden,  90  S.  C.  470,  73  S.  E.  860. 
See  Chapman  r.  Chapman,  74  Neb.  388, 
104  N  W.  880;  Austin  c.  Forbis.  99 
Tex.  234,  89  S.  W.  405  (objection  to 
statement  of  agent  sufllcient). 
61-97  Havg  r.  Ldinoine,  156  Ala. 
46.1,  47  S.  97;  Southern  R.  Co.  r.  Dick- 
ens. 152  Ala.  210,  44  S.  402;  Renders 
r.  R.  Co.,  144  Mich.  387,  108  N.  W. 
3(-8;  Barr  r.  R.  Co.,  138  Mo.  App.  471, 
120  S.  W.  Ill;  Moselev  r.  R.  Co..  132 
Mo.  App.  642,  112  S.  W.  1010;  Gurski  r. 
Doscher,  112  App.  Div.  345,  9.S  N.  Y. 
S.  58S;  Houston  O.  Co.  r.  Kimball.  103 
Tex.  94,  122  S.  W.  533;  Kansas  City. 
etc.  Co.  V.  Tavlor  (Tex.  Civ.),  107  S. 
W.  889. 

The  criticism  that  testimony  is  "ille- 
gal" is  a  more  general  objt^'tion. 
Johnston  v.  Johnston,  174  Ala.  220,  57 
S.  4.50. 

61-98  Davidson  S.  S.  Co.  r.  U.  S., 
142  Fed.  315,  73  C.  C.  A.  4S.5;  Pace 
r.  Co.,  166  Ala.  519,  .52  S.  52:  King 
Solomon  Co.  r.  Min.  Co..  22  Colo.  App. 
528,  127  P.  129;  Register  v.  S.,  10  Ga. 
App.  623,  74  S.  E.  429;  McCnbe  v. 
Swift,  143  HI.  App.  404;  Charleston  r. 
Newman.  130  HI.  App.  6;  S.  r.  Wilson. 
223  Mo.  156.  122  S.  W.  701;  Price  r.  S., 
1  Okla.  Cr.  3^58,  98  P.  447  (objections 
must  not  be  less  specific  than  statute 
requires) ;  S.  r.  Rucker.  S6  S.  C.  66.  68 
S.  E.  133;  Texa.s  &  N.  O.  R.  Co.  r. 
Francis  (Tex.  Civ.),  16.5  S.  W.  40; 
Wilson  r.  S.  (Tex.  Cr.),  158  S.  W.  1114; 
Rico  V.  S..  51  Tex.  Cr.  2.-.5.  103  S.  W. 
n.56;  Sheldon  r.  Wright.  SO  Vt.  20.<?. 
67  A.  807;  Vagts  r.  Utraan,  125  \\"\9. 
2ro.  104  "N".  w.  s.*?. 

Interrupted  by  court  and  not  oom- 
plctoil.  nbiection  insuflicient.  Williams 
r.  S..  123  Ga.  13.8.  51  S.  E.  322. 
62-99  Hall  r.  Cardwell.  5  Ala.  App. 
4S1.  .50  S.  514:  Williams  r.  Co..  164 
Ala.  84,  51  S.  5S5;  Sanders  c.  Davis. 
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153  Ala.  375,  44  S.  979  (cit.  text); 
Nevers  L.  Co.  t^  Fields,  151  Ala.  367, 
44  S.  81;  Andrews  v.  Co.,  32  App.  Cas. 
(D.  C.)  392;  Chicago,  etc.  E.  Co.  v. 
Eathneau,  225  111.  278,  80  N.  E.  119. 
62-1  Chess  v.  Grant,  163  Fed.  500, 
90  C.  C.  A.  46;  Harris  v.  S.,  177  Ala. 
17,  5Q  S.  205;  Shaw  v.  Cleveland,  5 
Ala.  App.  333,  59  S.  534;  Birmingham 
&  A.  E.  Co.  V.  Mattison,  166  Ala.  602, 
52  S.  49;  Smith  i\  Woolf,  160  Ala.  644, 

49  S.  395;  Montgomery  v.  S.,  160  Ala. 
7,  49  S.  902;  St.  Louis,  etc.  E.  Co.  v. 
Eaines,  90  Ark.  398,  119  S.  W.  665; 
Kansas    City    S.    E.    Co.    v.    Anderson, 

88  Ark.  12.9,  113  S.  W.  1030;  P.  v.  Wie- 
land,  10  Cal.  App.  519,  102  P.  828; 
Grimes  v.  Greenblatt,  47  Colo.  495,  107 
P.  1111;  McKinnon  f.  Johnson,  57  Fla. 
120,  48  S.  910;   W.  U.  T.  Co.  v.  Wells, 

50  Fla.  474,  39  S.  838;  Thompson  v 
Carter,  6  Ga.  App.  604,  65  S.  E.  599; 
P.  V.  Weston,  336  111.  104,  86  N.  E. 
188;  Iowa  L.  Ins.  Co.  v.  Haughton,  46 
Tnd.  App.  467,  87  N.  E.  702;  S.  V. 
Smith,  80  Kan.  470,  102  P.  1098;  Ean- 
dall  V.  Co.,  2ia  Mass.  352,  99  N.  E. 
221;  Hubbard  v.  Allyn,  200  Mass.  166, 
86  N.  E.  356;  Hydraulic  P.  Co.  v. 
Green,  177  Mo.  App.  308,  164  S.  W. 
250;  Willet  v.  Morse  (N.  J.),  60  A. 
362;  Johnston  C.  S.  Bk.  v.  Chase,  151 
N,  0.  108,  65  S.  E.  745;  Edwards  f. 
White  (Tex.  Civ.),  120  S.  W.  914. 
General  objection  suffices  to  raise  issue 
of  relevancy  and  competency.  Fakes 
V.  S.  (Ark.),  166  S.  W.  963;  Western 
U.  Tel.  Co.  V.  Alford  (Ark.),  161  S. 
W.  1027. 

62-2  Thomas  v.  S.,  155  Ala.  125,  46 
S.  771;  Moore  v.  S.,  154  Ala.  48,  45 
S.  656;  Braham  v.  S.,  143  Ala.  28,  38 
S.  919;  Atlantic  C.  L.  E.  Co.  v.  Part- 
ridge, 58  Fla.  153,  50  S.  634;  Lewis  v. 
S.,  55  Fla.  54,  45  S.  998;  Mugge  v. 
Jackson,  50  Fla.  235,  39  S.  157;  Sims 
V.  Sims,  131  Ga.  26,2,  62  S.  E.  192;  Chi- 
cago, etc.  E.  Co.  V.  Eathneau,  225  111. 
278,  80  N.  E.  119;  Louisville  &  N.  E. 
Co.  V.  Moore,  156  Ky.  708,  161  S.  W. 
1129;  C.  V.  Johnson,  199  Mass.  55,  85 
N.  E.  188;  Hydraulic  P.  Co.  v.  Green, 
177  Mo.  App.  308,  164  S.  W.  250;  Con- 
necticut E.  P.  Co.  V.  Dickinson,  75  N. 
H.  358,  74  A.  585;  Paris,  etc.  E.  Co.  v. 
Flanders  (Tex.  Civ.),  165  S.  W.  99. 
See  Martin  v.  Monger  (Ark.),  166  S. 
W.  566. 
63-3     Johnson  v.  TJ.  S.,  163  Fed.   30, 

89  C.  C.  A.  508;  Thomas  v.  S.  (Ala. 
App.),   65   S.   863;    Fowlkes   v.   Lewis 


(Ala.  App.),  65  S.  734;  Stamps  V. 
Thomas,  7  Ala.  App.  632,  62  S.  314; 
West  V.  S.,  7  Ala.  App.  145,  62  S.  290; 
Hall  V.  Cardwell,  5  Ala.  App.  481,  59 
S.  514;  Eose  v.  S.,  4  Ala.  App.  163,  58 
S.  680;  Milford  v.  S.  (Ala.),  57  S.  96; 
Dowell  V.  S.  (Ind.),  101  N.  E.  815; 
Harris  v.  Hirsch,  121  App.  Div.  767, 
106  N.  Y.  S.  631;  Oregon  E.  &  N. 
Co.  V.  Eastlack,  54  Or.  196,  102  P.  1011 ; 
St.  Louis  B.  &  M.  E.  Co.  v.  Fielder 
(Tex.  Civ.),  163  S.  W.  600.  See  Eyer- 
son  G.  Co.  V.  Moyer,  9  Ala.  App.  254, 
63  S.  13;  Patterson  v.  S.,  8  Ala.  App. 
420,    63  S.    1023. 

64-4  Byerson  G.  Co.  v.  Moyer,  9  Ala. 
App,  254,  63  S.  13;  P.  v.  Morrison,  194 
N.  Y.  175,  86  N.  E.  1120. 
65-5  Wellington  f.  Pelletier,  173 
Fed.  908,  97  C.  C.  A.  458;  Mahoning 
O.  &  S.  Co.  V.  Blomfelt,  163  Fed.  827, 
91  C.  C.  A.  390;  Piano  V.  S.,  161  Ala. 
88,  49  S.  803;  Eutledge  V.  Eowland, 
161  Ala.  114,  49  S.  461;  Davis  v.  S., 
159  Ala.  104,  48  S.  694;  Schmitt  V. 
Kurrus,  140  111.  App,  132;  Donk,  ete. 
Co.  V.  Tetherington,  128  111.  App.  256; 
Garrett  v.  Winterich  (Ind.  App.),  87 
N,  E.  161;  Dalton  v.  Co.,  114  N,  Y.  S. 
858;  Flora  v.  Mathwig,  19  N.  D.  4,  121 
N.  W.  63;  Stubbs  v.  Marshall,  54  Tex. 
Civ.  536,  117  S.  W.  1030;  Adams  v. 
Lumb.  Co.,  54  Tex.  Civ.  477,  117  S.  W. 
1017;  Hudson  v.  Slate,  53  Tex.  Civ. 
453.  117  S.  W.  469;  Tubb  v.  S,,  55  Tex. 
Cr.  606,  117  S.  W.  858. 
65-6  Johnston  v.  Johnston,  174  Ala. 
230,  57  S.  -450;  Oates  v.  S.,  156  Ala. 
99,  47  S.  74;  P.  v.  James,  5  Cal.  App. 
427,  90  P.  561;  D.  C.  V.  Wood,  41  App. 
Cas.  (D.  C.)  101;  McCall  r.  S.,  55  Fla. 
108,  46  S.  321;  Pittman  v.  S.,  51  Fla. 
94,  41  S.  385;  Wyman  v.  Citv,  254  IlL 
202,  9S  N.  E.  266;  Chicago  T,  Co.  v. 
Core,  223  111.  58,  79  N.  E.  108;  Davis 
V.  Cox,  178  Ind.  486,  90  N.  E.  803;  S. 
V.  Winslow,  102  Me.  399,  66  A.  1019; 
Briscoe  v.  E.  Co.,  222  Mo.  104,  130  S. 
W.  1162;  Chess  v.  Voekroth,  75  N.  J. 
L.  665,  70  A.  73;  S.  v.  Mizis,  48  Or. 
165,  85  P.  611,  86  P.  361. 
67-8  Erroneous  ground  of  objection, 
immaterial  if  evidence  excluded.  Light- 
man  V.  Epstein,  164  Ala.  660,  51  S.  164. 
New  grounds  of  objection  not  heard 
on  appeal.  P.  v.  Balestieri,  33  Cal. 
App. '708,  139  P.  821;  P.  t\  Bjecker, 
20  Cal.  App.  205,  137  P.  066;  P.  v. 
Brewer,  19  Cal.  App.  742,  137  P.  808; 
Kahn  v.  Minthorn,  178  Mich.  313,  144 
N.  W.  850;  Evans  v.  E.  Co.,  37  Utah 
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431,   108  P.  638;   S.   r.   Turley,  87   Vt. 

163,     88     A,     562.       Contra,    Cooper    v. 

Cooper,  65  W.  Va.  712,  64  S.  E.  927. 

67-9     Tilton    r.    Flormann,    22    S.    D. 

324,    117   N.   W.   377. 

67-10     In  absence  of  offer  as  to  what 

testimony  woul<l   be,   general   objection 

pood.     International  Co.    v.   McKeever, 

21    S.  D.  91,  109  N.  W.  642. 

67-11     Ala.     Steel     &     Wire    Co.     r. 

Thompson,  166  Ala.  460,  52  S.  75;  P. 
V.   Babcock,   160   Cal.   537,   117   P.   549; 

Christensen  i:  Holm,  33  S.  D.  174,  144 

N.  W.  919. 

68-13     C.    V.    Johnson,    199    Mass.    .5.5, 

85  N.  E.  188;  Ray  Co.  S.  Bk.  v.  Hutton, 

224  Mo.  42,  123  S.  W.  47;  Logan  r. 
Field,  192  Mo.  54,  90  S.  W.  127;  Gulf, 
etc.  R.  Co.  r.  Tullis,  41  Tex.  Civ.  219, 
91  S.  W.  317;  Texas,  etc.  R.  Co.  f. 
;  Powell,  34  Tex.  Civ.  575,  79  8.  W.  86; 

St.  Louis,  etc.  R.  Co.  r.  Frazier  (Tex. 
Civ.),  87  S.  W.  400;  Field  v.  Field, 
39  Tex.  Civ.  1,  87  S.  W.  726;  Pecos, 
etc.  R.  Co.  V.  Evans.  42  Tex.  Civ.  60, 
93  S.  W.  1024;  Tuttle  r.  Moodv,  100 
Tex.  240,  97  S.  W.  1037;  Wandelohr 
V.  Bk.  (Tex.  Civ.),  106  S.  W.  413;  Sul- 
livan V.  Fant,  51  Tex.  Civ.  6,  110  S. 
W.  507;  International,  etc.  R.  Co.  v. 
Cuneo  (Tex.  Civ.),  108  S.  W.  714; 
Goodloe  r.  Goodloe,  47  Tex.  Civ.  493, 
105  S.  W.  533. 

68-14  Louisville  &  X.  R.  Co.  r.  Dil- 
burn,  178  Ala.  600.  59  S.  43S;  Dolvin  V. 
Co.,  131  Ga.  300,  62  S.  E.  198;  Ricks  r. 
Woodard,  159  X.  C.  647,  75  S.  E.  735; 
O'Brien  v.  Von  Lienen  (Tex.  Civ.),  149 
S.  W.  723;  Houston,  etc.  R.  Co.  v.  Lee 
(Tex.  Civ.),  123  S.  W.  154. 
68-15  St.  Louis,  etc.  R.  Co.  r.  Pruitt 
(Tex.  Civ.),  157  S.  W.  236.  But  see 
Campbell  v.  S.,  124  Ga.  432,  52  S.  E. 
914. 

69-18  Schreiner  r.  Co.,  82  N.  .T.  L. 
743.   S2  A.   SS7. 

7<)-19  Abiiipdon  Mills  v.  Grogan,  107 
Ala.    146,  52  S.  596. 

71-22  McCleskey  v.  Howell,  147  Ala. 
573.  42  S.  67. 

71-23  P.  r.  Hart.  153  Cal.  261,  94  P. 
1042;  Ft.  Collins,  etc.  R.  Co.  r.  France, 
41  Colo.  512,  92  P.  953;  Gainesville, 
etc.  R.  Co.  r.  Peck,  ru>  Fla.  402,  46 
S.  1019;  Larson  r.  .\nderson,  122  Minn. 
39,  141  N.  W.  847;  Bartleson  r.  Mun- 
son,  105  Minn.  348,  117  N.  W.  512  (does 
not  raise  question  of  admissibility  un- 
der j>leadings) ;  Eisimingor  r.  Stanton. 
129  Mo.  App.  403,  107  S.  W.  460;  S.  r. 
Crone,  209  Mo.  316,  lOS  S.  W.  5oo;  S. 


V.  Reilly,  25  X.  D.  339,  141  X.  W.  720; 
Buchanan  v.  Co.,  17  X.  D.  343,  116  X. 
W.  335;  S.  V.  Goddard  (Or.),  138  P. 
243;  Caaner  r,  Hoskins,  64.  Or.  2.54.  128 
P.  841,  130  P.  55;  St.  Louis  B.  &  M. 
R.  Co.  f.  Fielder  (Tex.  Civ.).  163  S.  W. 
606;  Cox  r.  S.,  58  Tex,  Cr.  545,  126  S. 
W.  886. 

See  S.  V.  Wilson  (la.),  141  X.  W. 
337;  Wvatf  v.  R.  Co.,  173  Mo. 
App.  21(J,  158  S.  W.  720;  First  Nat 
Bk.  r.  Warner.  17  N.  D.  76,  114  X.  W. 
1()S5. 

72-24  Finder  i\  Segro  (Okla.),  137 
P.  1113.  See  Fakes  r.  S.  (Ark.),  166  S. 
W.   963. 

72-26  Sparks  v.  Tv.,  146  Fe-l.  371, 
76  C.  C.  A.  594;  Piretti  v.  Co.,  120  N. 
Y.  S.  782  (parol  evidence  varying  writ- 
ing);  Scanlon  r.  Rock,  2.5  S.  I).  152, 
125   X.   W.   63S;   Dovle  r.   Melendv,  83 

^'t.  :];:9,  75  A.  s8i.  ' 

72-27  Coorman  r.  R.  Co.,  127  App. 
Div.  315.  Ill  X.  Y.  S.  531;  Dillard  v. 
Co..  52  Or.  126,  94  P.  966.  96  F.  678; 
Missouri,  etc.  R.  Co.  v.  Johnson  (Tex. 
Civ.).  12^6  S.  W.  672. 
72-28  Bufford  i'.  Little,  1.59  Ala.  300, 
48   S.   697. 

73-29  Brovlca  r.  R.  Co.,  166  Ala.  616, 
52  S.  81;  Putnal  r.  S..  r>6  Fia.  >rt.  47 
S.  S61;  McCleskey  r.  Howell.  147  Ala. 
573,  42  S.  67;  Brown  r.  Bowie,  5K  Fia, 
109,  50  S.  637;  IMatt  r.  Rowland.  54 
Fla.  237,  45  .S.  32;  Huber  Mfg.  Co.  r. 
Blessing,  51  Ind.  App.  s9,  9'.t  X.  E.  132; 
.Tohnston  v.  R.  Co.,  141  la.  114,  119  X. 
W.  286;  Page  r.  Grant.  127  la.  24p, 
103  X.  W.  124;  Lamb  r.  S..  55  Tex.  Cr. 
323,  116  S.  W.  iSS. 
73-30  Fagan  r.  Lentz.  1.-6  Cal.  681, 
105  r.  951;  .\Iugge  r.  Jackson.  .50  Jla. 
235,  39  S.  157;  Dale  r.  Christian,  140 
Ga.  700.  79  S.  E.  1127;  Hollowav  r. 
Hoard,  140  Ga.  380.  7S  S.  E.  9:S;  Chi* 
<  ago.  etc.  R.  Co.  r.  Foster,  226  III.  2S9, 
^•1  X.  E.  762;  Haspar  r.  Weitcamp,  167 
Ind.  371.  79  X.  K.  191;  R.-mlers  r.  R 
Co.,  114  Mich.  387,  lOS  X.  \V.  36S:  S.  r. 
Diemer.  255  Mo.  3;'.6.  164  8.  W.  517;  S. 
r.  Colvin,  226  Mo.  4  16.  126  S.  W.  448; 
Hutchinson  r.  Morris,  1.11  Mo.  App.  258, 
110  S.  \V.  684;  Stoncr  r.  Rovar,  200  Mo. 
444,  9S  S.  W.  6ol;  O'Flynn  r.  Butte, 
36  Mont.  493,  93  P.  643.  See  In  ro 
De  Ln%caga"s  Est.,  165  Cal.  607,  133  P. 
307;  Snced  r.  Co..  149  Cal.  704.  87  P. 
376.  But  see  Xornian  P.  S,  Co.  c. 
Ford.  77  Conn.  461.  59  A.  499;  In  re 
Chenev's  Est.,  78  Xeb.  274,  110  N.  W. 
731. 
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In  Kansas  rule  of  text  favored,  but 
because  practice  otherwise  not  applied. 
Cooper  V.  Bower,  78  Kan.  164,  96  P. 
7M. 

73-31  Spaulding  v.  City,  122  Mo. 
App.  65,  97  S.  W.  545. 
73-33  Stoner  v.  Eoyar,  200  Mo.  444, 
98  S.  W.  601;  Gearty  v.  Mayor,  183 
N.  Y.  233,  76  N.  E.  12.  See  S.  v. 
Butler,  114  La.  596,  38  S.  466. 
73-33  Michigan  P.  Co.  v.  Co.,  141 
Mich.  48,  104  N.  W.  387;  S.  V.  Diemer, 
255  Mo.  336,  164  S.  W.  517;  Armour  & 
Co.  V.  Ross,  75  S.  C.  201,  55  S.  E.  315; 
McQueen  v.  Bk.,  20  S.  D.  378,  107  N. 
W.  208  (objection  that  evidence  tended 
to  create  prejudice  against  defendant, 
and  sympathy  for  plaintiff,  and  was 
irrelevant,  insufficient). 
74-34  S.  V.  Diemer,  255  Mo.  336,  164 
S.  W.  517;  Crandall  f.  Greenes  (Mo. 
App.),  168  S.  W.  264;  Kettlehake  v.  C. 
&  F.  Co.,  171  Mo.  App.  528,  153  S.  W. 
552;  S.  V.  Ruck,  19-4  Mo.  416,  92  S.  W. 
706;  Latimer  v.  R.  Co.,  126  Mo.  App. 
70,  103  S.  W.  1102;  S.  v.  McKenzie, 
228  Mo.  385,  128  S.  W.  948;  Houston 
E.  Co.  V.  Faroux  (Tex.  Civ.),  125  S.  W. 
922;  Missouri,  etc.  R.  Co.  v.  Mitchell, 
40  Tex.  Civ.  633,  90  S.  W.  716. 
74-35  Morgan  v.  U.  S.,  169  Fed.  242, 
94  C.  C.  A.  518;  Dean  v.  R.  Co.,  199 
Mo.  386,  97  S.  W.  910;  Rice  v.  S.,  51 
Tex.  Cr.  255,  103  S.  W.  1156. 
74-37  Curry  v.  S.,  50  Tex.  Cr.  158, 
94  S.  W.  105'8. 

74-38  Hoskins  Mfg.  Co.  v.  Elee.  Co., 
212  Fed.  422;  Page  v.  Grant,  127  la. 
249,  103  N.  W.  124;  Noyes  v.  Clifford, 
37  Mont.  138,  94  P.  842;  Dallas  v.  Lus- 
ter, 27  N.  D.  450,  147  N.  W.  95;  S.  V. 
Dcvers,  32  S.  D.  473,  143  N.  W.  364. 
75-43  Alabama,  etc.  R.  Co.  v.  Bon- 
ner (Ala.),  39  S.  619;  McMillan  v. 
Reese,  61  Fla.  360,  55  S.  388;  National 
Soc.  V.  Co.,  56  Misc.  627,  107  N.  Y.  S. 
820. 

75-43  Sims  v.  S.,  59  Fla.  38,  5Q  S. 
198;  Vaughan's  S.  Store  v.  Stringf el- 
low,  56  Fla.  708,  48  S.  410;  Williams 
V.  S.,  168  Ind.  87,  79  N.  E.  1079;  Wright 
V.  S.,  56  Tex.  Cr.  353,  120  S.  W.  458. 
See  P.  V.  Cummins,  153  App,  Div.  93, 
138   N.  Y.  S.  517. 

75-44  Phillips  v.  S.,  170  Ala.  5,  54 
S.  Ill;  S.  V.  Diemer,  255  Mo.  336,  164 
S.  W.  517. 

75-45     Alabama,   etc.  R.   Co.  v.  Bon- 
ner (Ala.),  39  S.  619. 
76-47     Chicago   C.   R.    Co.   v.   Foster, 


226  111.  288,  80  N.  E.  762;  S.  v.  Chance, 

122  La.  706,  48  S.  158  (prejudicial). 

No  proper  predicate  laid,  too  general. 

S.  V.   Reilly,  25   N.  D.  339,  141   N.  W. 

720;    Pease  v.   S.    (Tex.    Civ.),   155    S. 

W.    657. 

76-48     Gilley   v.    Denman    (Ala.),    64 

S.  97. 

76-49     Selma  R.  Co.  v.  Campbell,  158 

Ala.  438,  48  S.  378;   Beyer  v.  Co.,  156 

111.    App.    47;    Kinnane    v.    Conroy,    52 

Wash.   651,   101   P.  223. 

77-51     Southern  H.    &   S.   Co.    v.   Co., 

165   Ala.   582,   51   S.   789;    Moore  v.   S., 

154  Ala.  48,  45  S.  656;  S.  v.  Stockman, 

83  S.  C.  388,  64  S.  E.  595. 

78-53     S.  f.  Bickford  (N.  D.),  147  N. 

W.   407. 

78-54     Sertaut  v.  Crane,  142  111.  App. 

49;    Levering   v.    Miller,    127    111.    App. 

235;  S.  V.  Speyer,  207  Mo.  540,  106  S. 

W.  505;  S.  1).  Gilson,  114  Mo.  App.  652, 

90  S.  W.  400;  Smith  v.  Stanley,  114  Va. 

117,  75  S.  E.  74,2. 

79-58     Butler  v.  Ederheimer,  55  Fla. 

544,  47  S.  23;  S.  v.  De  Hart,  38  Mont. 

211,    99    P.    438.      See    Carter    Co.    v. 

Fischer,  121   N.  Y.  S.  614. 

79-59     Archbold  v.  Joline,  114  N.  Y. 

5.  169. 

80-60     Dillard  v.  Co.,  52  Or.  126,  94 

P.     966,     incompetent,     irrelevant    and 

immaterial. 

80-63     Scott  V.  S.   (Ga.  App.),  82  S. 

E,  376;  Richardson  v.  Agnew,  4i6  Wash. 

117,  89  P.  404. 

80-63     Denver    v.    Perkins,    50    Colo. 

159,  114  P.  484. 

81-66     Langdon  v.  R.  Co.,  120  Minn. 

6,  138  N.  W.  790;  Lunham  V.  Lunham, 
133  App.  Div.  215,  117  N.  Y.  S.  396; 
Mulligan  r.  Sinski,  156  App.  Div.  35, 
140  N.  Y.  S.  835. 

81-67  Admissibility  of  agent's  con- 
versation well  raised  by  objection  not 
binding  on  principal.  Jungworth  v. 
R.  Co.,  24  S.  D.  342,  123  N.  W.  695. 
81-68  Goss  V.  S.,  57  Tex.  Cr.  557, 
124  S.  W.  107. 

83-73  Louisville  &  N.  R.  Co.  v.  Brit- 
ton,  163  Ala.  168,  50  S.  350;  Bufford 
V.  Little,  159  Ala.  300,  48  S.  697; 
Brooks  V.  S.,  146  Ala.  153,  41  S.  156; 
Thomas  v.  Williamson,  51  Fla.  332,  40 
S.  831;  Watters  v.  R.  Co.,  133  Ga.  641, 
66  S.  E.  884;  Robertson  i'.  Heath,  132 
Ga.  310,  64  S.  E.  73;  Chicago  City  R. 
Co.  V.  Roddick,  139  111.  App.  160;  Ren- 
ders V.  R.  Co.,  144  Mich.  387,  108  N. 
W.  368;  Babcock  v.  R.  Co.,  117  Minn. 
434,    136    N.    W.    275;     Eisiminger  v. 
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Stanton,  129  Mo.  App.  403,  107  S.  W. 
460;  Davis  r.  Co.,  132  Aj.p.  Div.  64,  116 
N.  Y.  S.  508;  McCroorv  r.  Ollendorff, 
116  N.  Y.  S.  SO;  Southern  K.  R.  Co. 
V.  McSwain,  55  Tox.  Civ.  317.  118  S. 
W.  874;  Groot  r.  R.  Co.,  34  T'tah  152, 
96  P.  1019;  Norfolk  &  \V.  R.  Co.  v. 
Sutherland,  105  Va.  545,  54  S.  E.  465. 
But  see  Interstate  C.  &  I.  Co.  r.  Clint- 
wood,  105  Va.  574,  54  S.  E.  593. 
If  document  contains  proper  and  im- 
proper matter,  objection  should  he  dou- 
ble— to  improper  i)art  and  to  whole. 
Groot  f.  E.  Co.,  34  Utah  152,  96  P. 
1019. 

Use    of    memorandum. — Movnahan    v. 
Perkins,  36  Colo.  481,  85  P.  1132. 
8;i-7a     S.    V.   Priest,    215    Mo.    1,    114 
S.    W.    949.      See    Bergquist    r.    Co.,    IS 
Wyo.  234,  106  P.  673.       Contra,  Wright 
V.  S.,  3  Ala.  App.  64,  58  S.  68. 
83-74     Bluefield   v.   McClaugherty,  64 
\V.  Va.  536,  63  S.  E.  363. 
83-75     Rait.,  etc.  R.  Co.  v.  Bnibaker, 
217  111.  462,  75   N.  E.  523;   Pecos,  etc. 
R.    Co.   f.    Evans,   42    Tex.    Civ.    60,   93 
S.   W.    1024;    Kansas  City   M.   &   O.   R. 
Co.  V.  Florence  (Tex.  Civ.),  138  S.  W. 
430. 

83-76  Delmar  Tnv.  Co.  v.  Lewis  (Mo. 
App.),  162  S.  W.  675;  Landis  M.  Co.  v. 
Konantz,  17  N.  D.  310.  116  N.  W.  333; 
C  v.  Ensign,  40  Pa.  Super.  157;  New- 
ton V.  MeGee,  31  S.  D.  216,  140  N.  W. 
252. 

Objection  "tio  proof  of  certificates," 
not  suflicient  to  raise  question  as  to 
execution  thereof.  Pelmar  Inv.  Co.  v. 
Lewis  (Mo.  App.),  162  S.  W.  675. 
84-77  Supreme  Lodge  f.  Ba'xer,  163 
Ala.  518,  50  S.  958. 

84-78  Thomas  r.  Williamson,  51  Fla. 
332,  40  S.  831;  Pittman  r.  S.,  5L  Fla. 
94,  41    8.   385. 

Presumption  general  objection  sus- 
tained because  of  something  ajiparent 
on  face  of  instrument.  Sfanlon  V. 
Rock,  25  S.  D.  152.  125  N.  W.  63*^. 
85-82  Thomas  r.  Williamson,  51  Fla. 
332,  40  S.  831;  S.  r.  Bridgham,  51 
Wash.  18,  07  P.  1096. 
85-83  Dallas  r.  Luster,  27  N.  D.  4o0. 
147  N.  W.  95,  alteration,  not  raised  by 
objection. 

86-85  Reynolds  v.  Morton  (Wyo.), 
136  P.  795. 

87-89  P.  r.  .Tones.  12  Cal.  App.  129. 
106  P.  724,  objection  must  be  specific 
as  to  part  of  entries  if  some  admissi- 
ble. 


87-90     General     objection     good     to 

"cmh  and  every  memorandum  shown" 
in  several  books  of  transactions  rever- 
ing number  of  years  unless  all  entries 
admissible.  Fitch  r.  Martin,  W  Neb. 
745,   122  N.  W.  50. 

87-91  Pittsburgh,  etc.  R.  Co.  r.  Rog- 
ers. 4"  Ind.  App.  230,  87  N.  E.  2.S. 
88-94  But  an  objection  "that  the 
same  is  not  authenticated  as  requireil 
for  the  authentii-ation  of  foreign  rec- 
ords under  the  laws  of  this  state  or 
bv  act  of  congress  in  such  cases  made 
and  provided,"  sullicient  without  spec- 
ifving  particular  defect.  Chajmian  c. 
(haiimiin,  74  Neb.  388,  104  N.  W.  880. 
88-98  P.  r.  Waite,  237  111.  164.  86  N. 
F.  572;  Kennedv  r.  Borah,  226  111.  243. 
SO  N.  E.  767;  Hoek  r.  Allendale.  161 
Mich.  571.  126  N.  W.  987;  Michigan 
P.  Co.  r.  Co..  141  Mich.  48,  104  N.  W. 
387;  Neumever  r.  Hooker,  131  App. 
Div.  .592,  116  N.  Y.  S.  204;  S.  r.  Clark, 
8.5  S.  C.  273,  67  S.  E.  300. 
89-1  Carpenter  r.  Dressier.  76  Ark. 
400,  89  S.  W.  89;  Scott  r.  Herrell.  31 
App.  Cas.  (D.  C.)  +5;  Wvman  r.  City, 
254  111.  202,  98  N.  E.  266. 
90-5  Dorais  r.  Doll,  33  Mont.  314, 
S3   P.  SS4. 

90-6  Denver,  etc.  R.  Co.  r.  Reiter, 
47  Colo.  417,  107  P.  1100;  Ft.  Collins, 
etc.  R.  Co.  r.  France,  41  Colo.  512,  92 
P.  953;  Washington,  etc.  R.  Co.  r. 
Lukens,  32  App.  Cas.  (D.  C.)  442; 
Texas  &  P.  R.  Co.  r.  Warner.  42  Tex. 
Civ.  280,  93  S.  W.  489.  See  Chicago 
Citv  R.  Co.  r.  Lowitz.  218  111.  24.  75 
X.  F.  7.55. 

91-7  Perkins  r.  Co.,  155  Cal.  712, 
103  P.  190;  S.  r.  Kamniel,  23  S.  D. 
46-1.  122  N.  W.  420. 
92-9  St.  Louis,  etc.  R.  Co.  r.  J^^avnpe, 
163  Ala.  55,  50  S.  113;  Cahill  r.  Torroy. 
121    N.  Y.   S.   .598. 

92-10  Campagnio  Generale  Trans. 
V.  Rivers,  211  Fed.  2^1:  Long  Distance 
T.  &  T.  Co.  r.  S»-hmidt.  157  Ala.  391, 
47  S.  731 ;  P.  f.  .Tames.  5  Cal.  App. 
427.  90  P.  561;  Bird  r.  Co.,  2  Cal.  App. 
674,  84  P.  2.16;  Peter  f.  Cohen,  176  111. 
App.  58;  Ridenour  r.  Co.,  164  Mo.  App. 
576,  147  S.  W.  852;  Orr  r.  Bradley.  126 
Mo.  App.  146.  103  S.  W.  1149;  Bragg 
V.  R.  Co.,  192  Mo.  331.  91  S.  W.  .527; 
Sockerson  r.  Sincl.qir,  24  N.  D.  326.  140 
N.  W.  239;  Hawkins  r.  Sinclair,  24  N. 
D.  623.  140  N.  W.  216;  Burger  r.  Sin- 
clair, 24  N.  D.  624.  140  N.  W.  246; 
Rogers  r.  R.  Co..  66  Or.  244.  134  P.  9; 
Odegard   v.   Co.,   130   Wis.   6o9,   110   N. 
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W.  809.  See  Frigstad  v.  E.  Co.,  101 
Minn.  40,  111  N.  W.  838. 
93-11  Southern  E.  Co.  f.  Gullatt,  158 
Ala.  502,  48  S.  472;  Phoenix  E.  Co. 
V.  Landis,  13  Ariz.  SO,  108  P.  247; 
Me.Cauley  v.  E.  Co.,  163  111.  App.  176; 
Chicago  U.  T.  Co.  v.  Eoberts,  131  111. 
App.  476;  Sisson  v.  Lampert,  159  Mich. 
509.  124  N.  W.  513  (length  of  ques- 
tion);  Kinlen  V.  E.  Co.,  216  Mo.  145, 
115  S.  W.  523;  Bragg  v.  E.  Co.,  192 
Mo.  331,  91  S.  W.  527. 
93-12  P.  V.  Bowers,  1  Cal.  App.  501, 
82  P.  553;  Chicago  r.  .  Saldman,  225 
111.  625,  80  N.  E.  349;  Buck  v.  Brady, 
110  Md.  568,  73  A.  277;  S.  v.  Megorden, 
49  Or.  259,  88  P.  306;  Dralle  r.  Eeeds- 
burg.  140  Wis.  319,  122  N.  W.  771. 
93-13  Mississippi  C.  O.  Co.  v.  Smith, 
95  Miss.  528,  48  S.  735;  Ft.  Worth,  etc. 
E.  Co.  V.  Cabill  (Tex.  Civ.),  161  S.  W. 
1083. 

Objection  that  instrument  "is  pleaded 
as  a  letter  and  is  not  a  letter  at  all" 
is  without  force.  Gardner  v.  S.  (Ariz.), 
139   P.    474. 

93-14  P.  V.  Boyd,  170  111.  App.  481; 
Eggman  v.  Nutter,  169  111.  App.  116; 
Kerting  17.  Planz,  168  111.  App.  571; 
Norfolk  E.  Co.  v.  Sutherland,  105  Va. 
545,  54  S.  E.  465.  See  vol.  13,  p.  743, 
n.  42. 

Objection  to  proof  of  special  damage 
must  be  made  with  technical  accuracy. 
Newman  v.  Seifter,  131  App.  Div.  151, 
115  N.  Y.  S.  211. 

Objections  as  to  a  variance  in  pleading 
and  proof  must  be  made  below,  else 
it  cannot  be  considered  on  appeal. 
Habitz  V.  E.  Co.,  170  Mich.  71,  135  N. 
W.    827. 

94-19  Continental  Cas.  Co.  v.  Wynne, 
36  Okla.  325,  129  P.  16;  Norfolk  E.  Co. 
V.  Sutherland,  105  Va.  545,  54  S.  E. 
465. 

95-21  Schneider  r.  Johnson.  164  Mo. 
App.  639,  147  S.  W.  538;  Willoughby 
r.  Ball,  18  Okla.  535,  90  P.  1017.'  St. 
Louis,  etc.  E.  Co.  v.  Eollins  (Tex.  Civ.), 
89  S.  W.  1099. 

An  objection  to  the  introduction  of 
testimony  is  never  sustained  because 
of  a  lack  of  certainty  or  lack  of  defin- 
iteness  in  allegation,  nor  for  informal- 
ity in  the  statement  of  an  esseiitial 
fact,  nor  because  a  cause  of  action 
is  defectively  stated.  Such  objection 
is  disallowed  if  by  reasonable  intend- 
ment, or  by  fair  implication  from  facts 
stated,  or  if  by  most  liberal  construc- 
tion,  the   essential   allegation  may  be 


got   at  by  inference.     East   St.   Louis 
Ice   &    Cold  Storage  Co.    r.  Kuhlmann, 
238  Mo.  685,  142  S.  W.  253. 
96-23     See  vol.  9,  p.  254,  n.   76,  and 
supplement  thereto. 

96-24  Louisville  v.  N.  E.  Co.  v.  Eat- 
liflfe,  164  Ala.  147,  51  S.  335;  Ft.  Col- 
lins, etc.  E.  Co.  r.  France,  41  Colo. 
512,  92  P.  953;  Keely  v.  City,  49  Ind. 
App.  396,  97  N.  E.  568;  Walston  v. 
Allen,  82  Vt.  549,  74  A.  225;  Vagts  V. 
Utman,  125  Wis.  265,  104  N.  W.  88. 
96-25  Original  objection  to  compe- 
tency of  witness  made  on  appeal. 
Cooper  r.  Cooper,  65  W.  Va.  712,  64 
S.   E.   927. 

96-26  Holrovd  r.  Millard,  142  111. 
App.  392;  Muskogee  E.  T.  Co.  v.  Mc- 
Intire.  37  Okla.  684,  133  P.  213.  Contra, 
United  E.  &  E.  Co.  r.  Corbin,  109  Md. 
442,  72  A.  606.  See  Morgan  v.  Foran, 
120  App.  Div.  185,  104  N.  Y.  S.  10S4 
(objection  as  being  a  "personal  com- 
munication inadmissible  under  §820  of 
the  code,"  sufficient). 
Rule  otherwise  where  witness  testifies 
to  facts  by  consent  and  objection  is 
to  his  opinion.  Fowlie  v.  Co.,  82  Vt. 
230,  72  A.  989. 

96-27     Eose   v.   S.,    144   Ala.   114,   42 
S.  21. 

96-28  Brooks  v.  S.,  146  Ala.  153,  41 
S.  156;  Campbell  v.  S.,  124  Ga.  432, 
52  S.  E.  914;  S.  v.  Harris,  199  Mo. 
716,  98  S.  W.  457;  S.  v.  Brown,  209 
Mo.  413,  107  S.  W.  1068.  See  S.  v. 
Barrington,  198  Mo.  23,  95  S.  W.  235. 
Comp.  Crawford  v.  V.  S.,  212  U.  S.  183. 
On  appeal  assumed  objections  over:- 
ruled  because  too  general  if  record  does 
not  show  otherwise.  Phoenix  E.  Co. 
V.  Landis,  13  Ariz,  80,  108  P.  247. 
97-29  Johnston  v.  Johnston,  174  Ala. 
220,  57   S.  450. 

97-30  See  Trammell  v.  Guffey,  42 
Tex.  Civ.  455,  94  S.  W.  104. 
97-31  King  V.  Hill,  172  Ala.  4,  55 
S.  205;  P.  v.  Mullaley,  16  Cal.  App. 
44,  116  P.  88;  Farmers'  Mere.  Co.  V. 
Ins.  Co.  (la.),  141  N.  W.  447. 
98-32  See  S.  v.  Gadsden,  70  S.  C. 
430,   50  S.   E.  16. 

98-33  S.  V.  Eueker,  86  S.  C.  66,  68 
S.  E.  133;  Sauer  v.  Veltman  (Tex. 
Civ.),  149  S.  W.  706;  Cromeenes  v.  E. 
Co.,  37  Utah  475,  109  P.  10;  Henderson 
17.  Coleman,  19  Wyo.  183,  115  P.  439, 
rehear,  denied,  115  P.  1136. 
98-34  Birmingham  E.,  L.  &  P.  Co. 
V.  Saxon  (Ala.),  59  S.  584;  Elliff  V. 
Co.,  53  Or.  66,  99  P.  76. 
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99-38  Muskogee  E.  T.  Co.  v.  Mcln- 
tire,  37  Okla.  684,  133  P.  213;  Cook  v. 
Lane,  86  Vt.  253,  84  A.  864;  Com- 
stoek's  Admr.  v.  Jacobs,  86  Vt.  182, 
84  A.  568. 

99-39  Wilson  v.  Godkin,  142  Mich. 
631,  103  N.  W.  1121;  Brown  v.  Brown, 
77  Neb.  12o,  108  X.  W.  180;  Mulligan 
V.  Sinski,  156  App.  Div.  35,  140  N.  Y. 
S.  835;  Vagts  v.  Utman,  125  Wis.  265, 
104  N.  W.  88. 

99-40     Miller  v.   R.    Co.    (Mo.   App.), 
167  S.  W.  469;  Mulligan  v.  Sinski,  156 
App.  Div.  35,  140  N.  Y.  S.  835. 
99-41     Northern  Tex.  T.   Co.  v.  Cald- 
well, 44  Tex.  Civ.  374,  99  S.  W.  869. 
100-42     Eeardon  v.  Land  Co.,  21  Cal. 
App.  357,  131  P.  894. 
100-43     Louisville,     etc.     E.     Co.     v. 
Bogue,    177    Ala.    349,    5S    S.    392;    Ft. 
Collins,  etc.  E.  Co.  v.  France,  41   Colo. 
512,  92  P.  953;  Lincoln  S.  Co.  v.  Graves, 
73  Neb.  214,  102  N.  W.  457.     See  Stev- 
ens r.  S.   (Tex.  Cr.),  150  S.  W.  944. 
100-44     Pratt    r.    Seamans,   43    Colo. 
517,  95  P.  929;   McCune  r.  Goodwillie, 
204  Mo.   306,   102  S.   W.  997;    Cady  L. 
Co.  V.  Wilson,  etc.  Co.,  80  Neb.  607,  114 
N.  W.  774;   Ferrari  v.   Co.,  54  Or.  210, 
102  P.   1016,  cit.   the  text;   Hildebrand 
V.  Artisans,  50  Or.  159,  91  P.  542   (ob- 
.ioction    to    qualifications    does    not    in- 
clude     objection      to      hypothesis      for 
question   to   expert) ;    Gulf,   etc.   E.   Co. 
r.    Cunningham,   51    Tex.    Civ.   368,    113 
S.  W.  767;  Eichmond  L  Co.  V.  Co.,  103 
Ya.   465,  49  S.  E.   650;   S.  v.  Poole,  42 
Wash.   192,  84  P.  727. 
Court    may    sustain    objection    though 
eviilenee    not    objectionable    on    ground 
stated,    but   on    other   grounds.      Eutaw 
V.   Botnick,   150   Ala.   429,   43   S.    739. 
101-45     Henrv    r.    Brown,    143    Ala. 
446,  39  S.  325;  "Elliott  v.  Ilowison,  140 
Ala.    568,    40    S.    1018;    Patton    r.    Bk., 
124  Ga.  96-5,  53  S.  E.   664;    Elgin,   etc. 
T.    Co.    V.    Hench,    132    III.    App.    535; 
Gurski   v.  Doscher,   112  App.  Div.  345, 
9'8  N.  Y.  S   588. 

io2-46  S.  r.'Carev,  7G  Conn.  342,  56 
A.  632;  Dickens  r.  S.,  50  Fla.  17,  38 
S.  909;  Chicago  C.  R.  Co.  r.  Foster, 
226  111.  2S8,  80  N.  E.  762;  Miss.,  etc. 
E.  Co.  V.  Hardy,  88  Miss.  732.  41  S. 
505;  McCaffery  v.  E.  Co.,  192  Mo.  144, 
90  S.  W.  816. 

103-50  Hill  V.  S.,  146  Ala.  51,  41 
S.  621. 

Where  irrelevancy  apparent  objection 
as  irrelevant  is  good.  Geartv  r.  Mayor, 
183  N.  Y.  233,  76  N.  E,  12.' 


103-51  Hill  V.  S.,  146  Ala.  51,  41 
S.  621. 

103-52  Jewell  B.  Co.  v.  Co.,  121  111. 
App.   13. 

104-55  Southern  R.  Co.  r.  Dickens, 
152  Ala.  210,  44  S.  402;  Page  r.  Grant, 
127  la.  249,  103  N.  W.  124;  Van  Camp 
V.  City,  130  la.  716,  107  N.  W.  933 
(city  map) ;  Clifford  Bkg.  Co.  f.  Dono- 
van, 195  Mo.  262,  94  S.  W.  527;  Me- 
Clintock  V.  E.  Co.,  83  S.  C.  58,  64 
S.  E.  1009. 

104-60  Southern  R.  Co.  v.  Dickens, 
152  Ala.  210,  44  S.  402;  Merchants, 
etc.  Bk.  r.  Dawdy,  230  111.  199,  82 
N.  E.  606;  Smith  r.  Hubbell,  142  Mich. 
637,  106  N.  W.  547;  S.  v.  Nelson,  39 
Wash.  221,  81  P.  721. 
105-61  See  Hector  v.  Mann,  225  Mo. 
228,  124  S.  W.  1109. 
105-64  P.  V.  Silvers,  6  Cal.  Apr..  69, 
92   P.   506. 

106-68  Hildebrand  r.  United  Artis- 
ans, 50  Or.  1.59,  91  P.  542,  cit.  the 
text. 

106-70  Chicago  U.  T.  Co.  v.  Bnberts, 
229  111.  4S1,  82  N.  E.  401;  S.  v.  Megor- 
den,  49  Or.  259,  88  P.  306. 
107-74  See  First  Nat.  Bk.  r.  War- 
ner, 17  N.  D.  76,  114  N.  W.  10.85. 
107-75  Conklin  v.  Yates,  16  Okla. 
266,   S3   P.  910. 

107-79  Wood  r.  Wilberfs  Sons,  etc. 
Co.,  226  IT.  S.  384,  33  Sup.  Ct.  12.5,  57 
L.  ed.  264;  Poland  v.  E.  Co.,  202  Fed. 
485,  120  C.  C.  A.  624;  Quaker  Oats  Co. 
r.  Grice,  195  Fed.  441,  115  C.  C.  A.  343 
(h^-jiothetical  question);  Freund  v. 
Greene,  139  Fed.  703  (variance);  Paine 
r.  Willson,  146  Fed.  4^S,  77  C.  C.  A. 
44;  Gravett  r.  S.  (Ala.  App.),  6.5  S. 
850;  Citv  r.  Pulley  (Ala.),  65  S.  405; 
Kirk  V.  S.  (Ala.  App.),  (m  S.  195;  Belk 
l\  S.  (Ala.  App.),  64  S.  515;  Frazier 
V.  S.,  9  Ala.  App.  50,  M.  S.  162;  Shaw 
V.  Cleveland,  5  Ala.  App.  333,  o9  S. 
534;  Williams  v.  S.,  5  Ala.  App.  112, 
59  S.  528;  So.  E.  Co.  v.  Ins.  Co..  177 
Ala.  327,  58  S.  313;  Birmingham  B.,  L, 
&  P.  Co.  v.  Girotl,  164  Ala.  10,  51  S 
242;  Southern  C.  &  C.  Co.  r.  Swinnev, 
149  Ala.  405,  42  S.  808;  Elliott  r. 
Howison,  146  Ala.  568,  40  S.  1018; 
Nort  V.  S.  (Ariz.),  138  P.  543;  Wilker- 
son  V.  S.,  105  Ark.  367,  151  S.  W.  518; 
Hastaran  v.  Marchand,  23  Cal.  App. 
126,  137  P.  297;  .Tohnston  v.  Porter, 
21  Cal.  App.  97,  131  P.  69;  Eddy  f. 
Amusement  Co..  21  Cal.  App.  487.  132 
P.  83;  Lucv  r.  Davis.  163  Cal.  611,  126 
P.  490;  Lacy  Mfg.  Co.  v.  Co.,  12  Cal, 
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App.  37,  106  P.  413;  P.  v.  Long,  7 
Cal.  App.  27,  &3  P.  387;  Beach  v. 
Schroeder,  47  Colo.  312,  107  P.  271; 
Seerie  v.  Brewer,  40  Colo.  299,  90  P. 
508;  S.  V.  Carey,  76  Conn.  342,  56  A. 
632;  Sims  v.  S.,  54  Fla.  100,  44  S.  737; 
International  Kaolin  Co.  v.  Vause,  62 
Fla.  505,  57  S.  360;  Sims  v.  S.,  59  Fla. 
38,  52  S.  198;  Simmons  v.  Be  Foe,  138 
Ga.  534,  7o  S.  E.  626;  Bowers  v.  E. 
■Co.,  10  Ga.  App.  367,  73  S.  E.  677; 
Harrison  v.  S.,  135  Ga.  367,  53  S.  E. 
958;  P.  V.  Lutzow,  240  111.  612,  88  N. 
E.  1049;  Eeavely  v.  Harris,  239  111. 
526,  88  N.  E.  238;  Cumberledge  v. 
Brooks,  235  111.  249,  85  N.  E.  197; 
Gilbert  v.  Lloyd,  170  111.  App.  436; 
Clowry  V.  Holmes,  170  111.  App.  125; 
Stout  V.  Taylor,  168  111.  App.  410;  Til- 
ton  V.  Alusgrave,  169  111.  App.  243;  New 
Amsterdam  Cas.  Co.  v.  Saloman,  165 
111.  App.  264;  Book  v.  Aschenbrenner, 
165  111.  App.  23;  Brodie  v.  City,  164 
111.  App.  335;  Fuller  v.  Kelso,  163  111. 
App.  576;  Howard  v.  Anderson,  162  111. 
App.  256;  Davis  v.  Gwynn,  162  111. 
App.  72;  Kearney  v.  Davin,  162  111. 
App.  37;  Collins  v.  E.  Co.,  161  111.  App. 
95;  Petersen  v.  T.  Co.,  142  111.  App.  34; 
Hamilton  v.  Larrimer  (Ind.),  105  N.  E. 
643;  Weaver  v.  Brown,  51  Ind.  App. 
379,  99  N.  E.  825;  Graham  v.  Crisman 
(la.),  146  N.  W.  756;  Scott  v.  O'Leary 
(la.),  138  N.  W.  512;  Sutcliff  v.  Pence, 
156  la.  643,  137  N.  W.  1026;  Le  Moyne 
V.  Meadors,  IS©  Ky.  832,  162  S.  W. 
526;  Wright  v.  C,  155  Ky.  750,  160 
6.  W.  476;  Hoskins  v.  Jackson,  155  Ky. 
638,  160  S.  W.  174;  Lexington  &  E.  R 
Co.  V,  Fields,  152  Ky.  19,  153  S.  W.  43; 
Andonique  V.  Carmen,  151  Ky.  249,  151 
S.  W.  921;  Chesapeake  &  O.  E.  Co.  v 
Meyers,  150  Ky.  841,  151  S.  W.  19; 
Quinlan  v.  C,  149  Ky.  476,  149  S.  W. 
892;  Bownan  Eealty  Co.  v.  Moss,  147 
Ky.  103,  143  S.  W.  765;  Gambrill  v. 
S.,  120  Md.  203,  87  A.  900;  Larson  v. 
E.  Co.,  212  Mass.  262,  98  N.  E.  1048; 
Miss.,  etc.  E.  Co.  v.  Hardy,  88  Miss. 
732,  41  S.  505;  Shannon  v.  Abell,  169 
Mo.  App.  598,  155  S.  W.  62;  Montague, 
etc.  Co.  V.  City,  166  Mo.  App.  11,  148 
S.  W.  422;  S.  v.  Bell,  212  Mo.  Ill,  111 
S.  W.  24;  S.  V.  Hill,  46  Mont.  24,  126 
P.  41;  S.  V.  Be  Hart,  38  Mont.  211, 
9'9  P.  438;  Lams  v.  Fish  (N.  J.),  90  A. 
1105;  Statler  v.  Co.,  195  N,  Y.  478,  88 
N.  E.  1063;  In  re  Pereival's  Est.,  79 
Misc.  567,  141  N.  Y.  S.  180;  Geiger 
v.  Eapaport,  79  Misc.  5,  139  N.  Y.  S. 
55;  Trenton  I.  Co.  v.  Tassi,  56  Misc.  659, 


107  N.  Y.  S.  580;  S.  v.  Dahlquist,  17  N. 
D.  40,  115  N.  W.  81;  Wallace  v.  Co.,  239 
Pa.  110,  86  A.  699;  In  re  O'Bold's  Est., 
221  Pa.  145,  70  A.  555;  Loper  v.  Co., 
5  Phil.  Isl.  549  (immaterial  question 
asked  by  court) ;  McLester  v.  Barlow, 
95  S.  C.  25,  78  S.  E.  523;  Hebert  v. 
Hebert,  20  S-  B.  85,  104  N.  W.  911, 
Tores  v.  S.  (Tex.  Cr.),  166  S.  W.  523; 
Coulter  V.  S.  (Tex.  Cr.),  160  S.  W.  80; 
Ward  v.  S.  (Tex.  Cr.),  159  S.  W.  272; 
Missouri,  etc.  E.  Co.  v.  Eogers  (Tex. 
Civ.),  156  S.  W.  364;  Eice  v.  Taliaferro 
(Tex.  Civ.),  156  S.  W.  242;  Berg  v.  S. 
(Tex.  Cr.),  142  S.  W.  8«4;  Pryse  v.  S., 
54  Tex.  Cr.  523,  113  S.  W.  938;  Clayton 
V.  S.  (Tex.  Cr.),  103  S.  W.  848;  W.  U. 
T.  Co.  v.  Simmons  (Tex.  Civ.),  93  S. 
W.  686;  S.  V.  Eomeo  (Utah),  128  P. 
530;  Johnson  v.  E.  Co.,  35  Utah  285, 
]00  P.  390;  Spiking  V.  E.  Co.,  33  Utah 
313,  93  P.  838;  Lyman  v.  James,  87  Vt 
486,  89  A.  932;  S.  v.  Pierce,  87  Vt.  144, 
88  A.  740;  Moore  L.  Co.  v.  Walker,  » 
110  Va.  775,  67  S.  E.  374;  Gold  Eidge, 
etc.  Co.  V.  Eice,  77  Wash.  384,  137  P. 
1001;  Keil  v.  E.  Co.,  71  Wash.  163,  127 
P.  1113;  Booth  V.  E.  Co.,  71  Wash. 
697,  127  P.  1115;  S.  v.  Gibson,  67  W. 
Va.  548,  68  S.  E.  29-5;  Carney  C.  Co. 
V.  Benedict  (Wyo.),  129  P.  1024;  Hen- 
derson r.  Coleman,  19  Wvo.  183,  115 
P.  439,  rehear,  denied,  115  P.  1136. 
See  S.  V.  Duff,  253  Mo.  415,  161  S.  W. 
683;  Lemons  v.  Biddy  (Tex.  Civ.),  140 
S.  W.  1065. 

Contra  if  evidence  is  admissible  for 
some  purposes,  but  not  for  others. 
Burnham  v.  Stillings,  76  N.  H.  122,  79 
A.  a87. 

Arrangement  between  counsel  does  not 
relieve  from  making  objections.  S.  V. 
Bridgham,  51  Wash.  18,  97  P.  1096. 
109-80  Bradley  E.  E.  Co.  v.  Eobbins, 
7  Ind.  Ty.  94,  103  S.  W.  777;  Hooper 
V.  Hooper,  165  N.  C.  605,  81  S.  E.  933. 
Comp.  Miller  v.  Smith,  6  Ga.  App.  447, 
65  S.  E.  292. 

109-81  So.  E.  Co.  V.  Eogers,  196 
Fed.  286,  116  C.  C.  A.  106;  Mayor,  etc. 
V.  Gordon,  167  Ala.  334,  52  S.  430;  St. 
Louis,  etc.  E.  Co.  i\  Savage,  163  Ala. 
55,  50  S.  113;  Higdon  r.  Garrett,  163 
Ala.  285,  50  S.  323;  Elliott  v.  Howison, 
146  Ala.  568,  40  S.  1018;  Dorough  v. 
Harrington,  148  Ala.  305,  42  S.  557; 
P.  V.  Warr,  22  Cal.  App.  663,  136  P. 
304;  Donaldson  v.  P.,  33  Colo.  333,  80 
P.  906;  Patton  r.  Bk.,  124  Ga.  965, 
53  S.  E.  664;  S.  v.  Horton,  247  Mo.  657, 
153    S.    W.    1051;    Wagner   i;.    E.    Co., 
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160  Mo.  App.  334,  142  S.  W.  463; 
Cady  L.  Co.  t".  Co.,  80  Neb.  607, 
114  N.  W.  774;  S.  v.  Hankelman, 
32  0.  C.  C.  1;  Davis  v.  Jones  (Tex 
Civ.),  149  S.  W.  727;  Hunter  r.  S., 
59  Tex.  Cr.  439,  129  S.  W.  12o;  North- 
ern, etc.  T.  Co.  r.  Caldwell,  44  Tex. 
Civ  374,  99  S.  W.  869;  S.  v.  Turley, 
87  Vt.  163,  88  A.  562;  Cook  v.  Lane, 
86  Vt.  253,  84  A.  864.  See  S.  v.  Buff, 
253  Mo.  415,  161  S.  W.  683;  Gillespie 
V.  Ins.  Co.,  168  Mo.  App.  320,  153  S. 
W.  1079;  Kiel  v.  Ott,  168  Mo.  App. 
40,  151  S.  W.  182. 

But  see  Eutaw  v.  Botnick,  150  Ala. 
429,  43   S.   739. 

109-82  Boland  v.  E.  Co.,  48  Misc. 
523,  96  N.  Y.  S.  262;  S.  v.  Blodgett,  50 
Or.  329,  92  P.  820;  Holman  v.  Edson, 
81  Vt.  49,  69  A.  143.  And  see  Hope 
V.  Valente,  84  Conn.  248,  79  A.  583. 
110-83  Wendell  v.  Willetts,  183  Fed. 
1014. 

110-84  Sweatt  v.  S.,  156  Ala.  85,  47 
S.  194;  Southwestern,  etc.  E.  Co.  t*. 
Maddox,  146  Ala.  539,  41  S.  9;  Dickens 
1\  S.,  142  Ala.  49,  39  S.  14;  Ard  v. 
Crittenden  (Ala.),  39  S.  675;  Franklin 
f.  S.,  145  Ala.  669,  39  S.  979;  Southern 
E.  Co.  V.  Leard,  146  Ala.  349,  39  S 
449;  De  Arellanes  v.  De  Arellanes,  151 
Cal.  443,  90  P.  1059;  MacFeat  r.  E. 
Co.,  5  Penne.  (Del.)  52,  62  A.  898; 
Piatt  r.  Eowand,  54  Fla.  237,  45  S 
32;  Lewis  v.  S.,  55  Fla.  54,  45  S.  99^8; 
Aughey  i'.  Windrem,  137  la.  315,  114 
N.  W.  1047;  Sutton  i\  Co.,  33  Ky.  L. 
E.  577,  110  S.  W.  874;  Biggs  f.  Lang- 
hammer,  102  Md.  94,  63  A.  198;  Darrin 
V.  Whittingham,  107  Md.  46,  68  A.  269; 
Pontier  v.  S.,  107  Md.  384,  68  A.  1059; 
Howe  V.  E.  Co.,  139  Mich.  63-8,  103  N. 
W.  185  (motion  to  strike  not  good  as 
objection  to  question) ;  S.  r.  Batcman, 
198  Mo.  212,  94  S.  W.  843;  Lutz  v. 
E.  Co.,  123  Mo.  App.  499,  100  S.  W. 
4-6;  Thomas  v.  E.  Co.,  125  Mo.  App. 
131,  lOO  S.  W.  1121;  Flanagan  Mills 
t.  Adams,  115  Mo.  App.  542,  90  S. 
W.  1035;  Cullinan  v.  Horan,  116  App. 
Biv.  711,  102  N.  Y.  S.  132;  Hamlin  r. 
Hamlin,  117  App.  Div.  493,  102  N.  Y. 
S.  571;  Blowers  v.  E.  Co.,  70  S.  C.  377, 
50  S.  E.  19;  W.  U.  T.  Co.  f.  Simmons 
(Tex.  Civ.),  93  S.  W.  686;  Childress 
V.  S.,  51  Tex.  Cr.  455,  103  S.  W.  864. 
Contra  if  party  asserting  error  did  not 
elicit  evidence.  Alabama  G.  S.  E.  Co. 
1".  Yount.  165  Ala.  537.  51  S.  737. 
110-85  Tutwiler  C.  Co.  v.  Nichols, 
145  Ala.  666,  39  S.  762. 


111-86  Kimmerle  v.  Farr,  189  Fed 
295,  111  C.  C.  A.  27;  Excelsior  C.  Co. 
t.  Gildersleeve,  160  Fed.  47,  87  C.  C. 
A.  202;  Paine  v.  Willson,  146  Fed.  488, 
77  C.  C.  A.  44;  Union  S.  Bk.  v.  Einaldo. 
6  Cal.  App.  637,  92  P.  873  (affidavit 
of  publication  though  objectionable  be- 
cause not  certified  by  secretary  of  cor- 
I)oration) ;  Yellow  Pine  L.  Co.  t:.  Jerni- 
gan,  56  Fla.  891,  47  S.  945;  Littler  r. 
Eobinson,  3-8  Ind.  App.  104,  77  N.  E. 
1145;  Wells  r.  Blackman,  121  La.  394, 
46  S.  437;  Stockham  v.  Malcolm,  111 
Md.  615,  74  A.  569;  Baglev  r.  Co.,  205 
Mass.  23>8,  91  N.  E.  317;"  Hubbard  r. 
Allyn,  200  Mass.  166,  86  N.  E.  356; 
Egbert  r.  E.  Co.,  106  Minn.  23,  117  N. 
W.  998;  Gruner  r.  Gruner  (Mo.  App.), 
165  S.  W.  86.5;  In  re  Percival's  Est., 
79  Misc.  567,  141  N.  Y.  S.  180;  Wasil- 
jeflf  V.  Paper  Co.  (Or.),  137  P.  755 
(quot.  text);  Perry  r.  Sheldon,  30  E.  I. 
426,  75  A.  690;  Watkins  r.  E.  Co..  97 
S.  C.  148,  81  S.  E.  426;  Eamsev  r.  Hill, 

92  S.  C.  146,  75  S.  E.  366;  Ehrlich  V. 
Weber,  114  Tenn.  711,  88  S.  W.  1S8; 
Grand  Temple,  etc.  v.  Johnson  (Tex. 
Civ.),  1.56  S.  W.  532;  Taplin  &  Eowell, 
V.  Harris  (Vt.),  90  A.  956. 

See  Felker  v.  Eice   (Ark.),   161    S.  W 

]f>2;    Wondra  V.  Ins.   Co.    (Minn.),   147 

X.  W.  961. 

112-87     Ellis   r.    Ellis,    134   Ga.   2-87, 

67    S.    E.    819;    Crozier    v.   E.    Co.,    108 

Minn.   77,  118  N.   W.   256;   Wasil jeff  r. 

Paper    Co.     (Or.),    137    P.    755    (quot. 

text). 

112-88     Eobinson  v.  Omaha,  84  Neb. 

642,  121   N.  W.  969;  Wasiljefif  f.  Paper 

Co.,   supra    (quot.   text). 

112-91     Andrews    v.   E.    Co.,   129   Ta. 

162,   105  N.  W.  404;   Joseph   i\  E.   C-o., 

129    Mo.    App.    603,    107    S.    W.    1055; 

Lennox  r.   E.   Co.,   104   App.   Div.   lit), 

93  N.  Y.  S.  230;  El  Paso.  etc.  E.  Co. 
V.  Darr  (Tex.  Civ.).  93  S.  W.  166. 
113-92  Donk  C.  Co.  r.  Thil.  22S  Til. 
233,  81  N.  E.  857;  Scholl  r.  Gravson, 
147  Mo.  App.  6.52,  127  S.  W.  415;  Lang- 
lev  f.  Eouss,  106  App.  Div.  225.  94  N. 
Y.  S.  108;  Totten  r.  Stevenson.  29  S.  D. 
71,  135  N.  W.  715.  Contra.  Heiden  v. 
E.  Co..  84  S.  C.  117,  6.5  S.  E.  987. 
113-94  Gochrig  v.  Strvker,  174  Fed. 
897. 

113-95  Messer  Co.  r.  Eothstein,  129 
App.  Div.  215.  113  N.  Y.  S.  772. 
On  motion  for  judgment  non  obstante 
veredicto  incompetent  evidence  re- 
ceived without  objection  disregarded. 
Goehrig  v.  Stryker,  174  Fed.  897. 
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114-96  Moody  v.  Rowland,  100  Tex 
363,  99  S.  W.  lil2. 

114-97  Jones  f.  Pelly  {Kj.),  128  S 
W.   305,  on  appeal. 

115-99  See  Ludins  v.  Ins.  Co.,  117 
N.  Y.  S.  156. 

116-2  Gilbert  v.  Lloyd,  170  111.  App. 
436;  Wasiljeff  r.  Paper  Co.  (Or.),  137 
P.  755  (quot.  text) ;  Bean  v.  Bird  (Tex. 
Civ.),  117  S.  W.  177;  Field  v.  Field, 
39  Tex.  Civ.  1,  87  S.  W.  726. 
116-3  Excelsior  C.  Co.  v.  Gilder- 
sleeve,  160  Fed.  47,  87  C.  C.  A.  202; 
Patton  V.  Bk.,  124  Ga.  965,  53  S.  E.  664; 
Frank  v.  Berry,  128  la.  223,  103  N.  W, 
358;  Succession  of  Zebriska,  119  La, 
1076,  44  S.  893;  C.  V.  Johnson,  199 
Mass.  5-5,  S5  N.  E.  18.8  (photograph 
with  writing  on  back) ;  S.  v.  Madeira, 
125  Mo.  App.  508,  102  S.  W.  1046; 
Einstein  v.  Co.,  118  Mo.  App.  184,  94 
S.  W.  296  (deed);  Mitchell  v.  Co.,  19 
N.  D.  736,  124  N,  W.  946;  Clopton  V. 
Clopton,  11  N.  D.  212,  91  N.  W.  46; 
Kane  v.  Sholars,  41  Tex.  Civ.  154,  90 
S.  W.  937;  Abee  v.  Bargas,  45  Tex. 
Civ.  243,  100  S.  W.  191  (certificate 
of  clerk  attached  to  abstract  of  judg- 
ment). Contra  in  equitv.  Hector  r. 
Mann,  225  Mo.  228,  124  S.  W.  1109. 
117-5  Bartlow  v.  R.  Co.,  243  111.  332, 
90  N.  E.  721. 

117-6  See  Am.  Temperance,  etc. 
Assn.  r.  Solomon,  209  Fed.  345,  126 
C.  C.  A.  271. 

119-1(>  Dorough  v.  Harrington,  148 
Ala.  305,  42  S.  557;  Patton  v.  Bk.,  124 
Ga.  965,  53  S.  E.  664;  Mason  v.  Truitt, 
257  111.  18,  lOO  N.  E.  202;  Frank  v. 
Berrv,  128  la.  223,  103  N.  W.  358; 
Dick  V.  S.,  107  Md.  11,  68  A.  286,  576; 
S.  V.  Madeira,  125  Mo.  App.  508,  102  S. 
W.  1043;  Peck  v.  Morgan  (Tex.  Civ.), 
156  S.  W.  917;  Campbell  v.  Beard,  57 
W.  Va.  501,  50  S.  E.  747.  See  vol.  9, 
p.  308.  n.  98,  and  supplement  thereto. 
119-11  Cullinan  v.  Horan,  116  App. 
Div.  711,  102  K  Y.  S.  132;  First  Nat. 
Bk.  V.  Miller,  48  Or.  487,  87  P.  892. 
120-12  Patton  v.  Bk.,  124  Ga.  965, 
53  S.  E.  664;  Mason  v.  Truitt,  257  111. 
18,  lOO  N.  E.  202;  Doylestown  Agr. 
Co.  V.  Brackett,  109  Me.  301,  84  A. 
146;  New  Orleans,  etc.  R.  Co.  v.  Maul- 
den  (Miss.),  60  S.  211. 
120-13  First  Nat.  Bk.  v.  Miller,  48 
Or.  487,  87  P.  892;  Campbell  v.  Beard, 
57  W.  Va.  501,  50  S.  E.  747. 
120-16  Wade  v.  Goza,  78  Ark.  7,  96 
S.  W   388. 


121-17  Wade  v.  Goza,  78  Ark.  7,  9G 
S.  W.  388. 

121-19  Arkansas  L.  &  C.  Co.  f.  Ben- 
son, 92  ArK".  392,  123  S.  W.  367;  Littler 
r.  Robinson,  38  Ind.  App.  104,  77  N.  E. 
1145  (parol  evidence  to  prove  owner- 
ship and  location  of  real  estate). 
121-20  But  see  Pease  P.  Co.  v. 
Fiske,  145  N.  Y.  S.  978.  See  also  infra, 
"Parol  Evidence,"  p.  366,  n.  91. 
122-21  International  H.  Co.  v.  Camp- 
bell, 43  Tex.  Civ.  421,  9-6  S.  W.  93. 
Contra  as  to  land  title.  Iquano  L.  & 
M.  Co.  r.  Jones,  65  W.  Va.  50,  64  S. 
E.  640,  question  of  competency  seems 
considered  in  connection  with  sufflci- 
eni^y  of  evidence. 

132-22  Evidence  clearly  without  any 
issue  raised  disregarded  by  trial  court 
though  unobiected  to.  Sun  Ins.  Office 
V.  Heiderer,  44  Colo.  293,  99  P.  39. 
123-24  Curtis  v.  Hunt,  15-8  Ala.  78, 
48  S.  598;  Millard  v.  Millard,  221  111. 
86,  77  N.  E.  595;  Gilbert  v.  Lloyd,  170 
111.  App.  436;  Childress  v.  S.,  51  Tex. 
Cr.  455,  103  S.  W.  864;  Cook  v.  Lane, 
86  Vt.  253,  84  A.  864;  Weidenhoft  v. 
Primm,  16  Wyo.  340,  94  P.  453. 
Competency  extends  to  subsequent 
hearing.  Cook  i\  Lane,  supra. 
In  equity  cases  appellate  court  passes 
on  witnesses'  competency  though  no 
exception  to  court's  failure  to  rule. 
McKee  v.  Downing,  224  Mo.  115,  124 
S.  W.  7. 

123-25  Contra  case  of  improper 
cross-examination.  Yeiral  v.  S.,  56  Tex. 
Cr.  267,  119  S.  W.  848. 
In  Pennsylvania  supreme  court  notices 
error  in  absence  of  objection.  Canole  v. 
Allen,  222  Pa.  156,  70  A.  1053. 
124-28  Adams  v.  S.,  49  Tex.  Cr.  361, 
91  S.  W.  225. 

124-29  Franklin  v.  S.,  14,5  Ala.  669, 
39  S.  979;  Day  v.  C,  29  Ky.  L.  R.  816, 
90  S.  W.  510;  Pontier  v.  S.,  107  Md. 
384,  68  A.  1059;  S.  v.  Bateman,  198  Mo 
212,  94  S.  W.  843;  S.  r.  Pvles,  206 
Mo.  626,  105  S.  W.  613;  S.  r.  Svkes, 
191  Mo.  62,  80  S.  W.  851;  S.  v.  Har- 
ris, 199  Mo.  716,  98  S.  W.  457;  Speer 
f.  S.,  50  Tex.  Cr.  273,  97  S.  W.  469; 
Powell  V.  S.,  50  Tex.  Cr.  592,  99  S.  W. 
10O5;  S.  V.  Pittam,  32  Wash.  137,  73  P. 
1042. 

But  see  Rex  v.  Brooks,  11  Ont.  L.  E. 
(Can.)  525  (failure  to  object  to  depo- 
sition, no  waiver). 

124-30  That  witness  was  not  on  list 
attached  to  the  notice  of  taking  testi- 
mony should  be  objected  to  when  the 
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testimony  is  taken,  it  is  too  late  to 
make  the  objection  upon  appeal.  Bower 
V.  Gray,  40  App.  Gas.  (D.  C.)  483. 
125-31  Woodall  v.  S.,  58  Tex.  Cr. 
513,  126  S.  W.  591,  hearsay  statements 
of  wife  against  husband. 
Evidence  objected  to  on  second  trial 
though  admitted  without  objection  on 
first.  S.  V.  Kelleher,  224  Mo.  145,  123 
S.  W.  551. 

126-35  By  making  untenable  objec- 
tions sustained  party  precludes  himself 
from  complaining  on  ap]>eal.  Bern- 
stein i\  R.  Co.,  147  111.  App.  443. 
126-3G  Kerbaugh  r.  Caldwell,  151 
Fed.  194,  80  C.  C.  A.  470;  Gravett  v. 
S.  (Ala.  App.),  65  S.  850;  Louisville 
&  N.  R.  Co.  V.  Williams  (Ala.),  62  S. 
679;  Briel  v.  Bank  (Ala.),  61  S.  277; 
Birmingham  E.  Co.  v.  Norton,  7  Ala. 
App.  571,  61  S.  459;  Shaw  &  Shaw  v. 
Cleveland,  5  Ala.  App.  333,  59  S.  534; 
So.  R.  Co.  r.  Hardin,  1  Ala.  App.  277, 

55  S.  270;  Sloss-S.,  etc.  Co.  v.  Stewart, 
172  Ala.  516,  55  S.  7«.");  Ala.,  etc.  Co. 
V.  Heald,  171  Ala.  263,  55  S.  181;  Theo- 
dore L.  Co.  V.  Lyons,  148  Ala.  668, 
41  S.  682  (objection  to  two  questions 
one  proper) ;  Woodstock  T.  Wks.  v. 
Stockdale,  143  Ala.  550,  39  S.  335;  Mar- 
tin r.  Monger  (Ark.),  166  S.  W.  566; 
Taylor  v.  McClintock,  87  Ark.  243,  112 
S.  W.  405;  St.  Louis,  etc.  R.  Co.  r. 
Taylor,  87  Ark.  331,  112  S.  W.  745; 
Mallorv  v.  Brademyer,  76  Ark.  538,  89 
S.  W.  551 ;  P.  r.  Pembroke,  6  Cal.  App. 
588,  92  P.  668;  Spencer's  Appeal,  77 
Conn.  638,  60  A.  289;  Fambrough  r.  Be 
Vane,  141  Ga.  794,  82  S.  E.  249;  Macon, 
etc.  R.  Co.  V.  Anchors,  140  Ga.  531,  79 
S.  E.  153;  Reidsville,  etc.  R.  Co.  v.  Bax- 
ter, 13  Ga.  App.  357.  79  S.  E.  187; 
Great  So.  Aec.  &  F.  Co.  r.  Guthrie,  13 
Ga.  App.  288,  79  S.  E.  162;  Lewis  Rob- 
inson   Co.    r.   Hutchinson,   127   Ga.    789, 

56  S.  E.  998;  Johnson  v.  S.,  125  Ga. 
243,  54  S.  E.  184;  Campbell  r,  S.,  124 
Ga.  432,  52  S.  E.  914  (series  of  ques- 
tions); Martin  r.  Citv,  126  Ga.  577,  55 
S.  E.  499;  Park  v.  S.,  126  Ga.  575.  55 
S.  E.  489;  Jose  r.  Hunter  (Tnd.  App.). 

103  N.  E.  392,  852;  Abrnmsnn  r.  Hor- 
ner, 115  Md.  232,  80  A.  907;  Darrin  r. 
Whittingham,  107  Md.  46,  68  A.  269; 
Smith  r.  Humphrevs,  104  Md.  285,  65 
A.  57;  Bait.,  etc.  R.  Co.  r.  Whitohill, 

104  Md.  295,  64  A.  1033;  Logan  r.  Field, 
192  Mo.  54,  90  S.  W.  127;  Mc:\rartin  r. 
S.,  95  Neb.  292,  145  N.  W.  n95;  Simp- 
son V.  Foundation,  201  N.  Y.  479.  95 
N.  E.  10,  rev.  118  N.  Y.  S.  1142;  S.  v. 


English,  164  N.  C.  497,  80  S.  E.  72;  S. 
V.  Shuford,  152  N.  C.  809,  67  S.  E.  92:^; 
Johnson  v.  S.  (Tex.  Cr.),  167  S.  W.  733; 
Paris  &  G.  N.  R.  Co.  r.  Flanders  (Tex. 
Civ.),  165  S.  W.  98;  Brown  r.  S.  (Tex. 
Cr.),  162  S.  W.  339;  Pinkerton  v.  S. 
(Tex.  Cr.),  160  S.  W.  87;  Soott  r. 
Townsend  (Tex.  Civ.),  1.59  S.  W.  342; 
Hutcheson  r.  Massie  (Tex.  Civ.),  1,59 
S.  W.  315;  Houston  C.  Pub.  Co.  r.  Mc- 
David  (Tex.  Civ.),  157  S.  W.  224;  Rice 
V.  Taliaferro  (Tex.  Civ.),  l.-JR  S.  W 
242;  Kell  Mill.  Co.  r.  Bank  (Tex.  Civ.), 
155  S.  W.  325;  Williams  r.  Neill  (Tex. 
Civ.),  152  S.  W.  693;  Hughes  r.  S. 
(Tex.  Cr.),  152  S.  W.  912;  Overstreet 
V.  S.  (Tex.  Cr.),  1.50  S.  W.  899;  Hous- 
ton Packing  Co.  r.  Gridith  (Tex.  Civ.), 
144  S.  W.  1139;  Webster  v.  Frazier 
(Tex.  Civ.),  139  S.  W.  609;  Gulf,  etc. 
R.  Co.  r.  Tullis,  41  Tex.  Civ.  219.  91 
S.  W.  317;  Texas,  etc.  R.  Co.  r.  Powell, 
38  Tex.  Civ.  157,  86  S.  W.  21;  St. 
Louis,  etc.  R.  Co.  v.  Frazier  (Tex.  Civ.), 
87  S.  W.  400;  Field  r.  Field.  -39  Tex. 
Civ.  1,  87  S.  W.  726;  Pecos,  etc.  R.  Co. 
c.  Co.,  42  Tex.  Civ.  60,  93  S.  W.  ]024; 
Tuttle  v.  Moodv,  100  Tex.  240,  97  S. 
W.  1037;  Wandelohr  r.  Bk.  (Tex.  Civ.), 
106  S.  W.  413;  Sullivan  r.  Fant.  51 
Tex.  Civ.  6,  110  S.  W.  507;  Interna- 
tional, etc.  R.  Co.  I".  Cuneo.  47  Tex. 
Civ.  622,  108  S.  W.  714;  Goodloe  r. 
Goodloe,  47  Tex.  Civ.  493,  105  S.  W. 
533;  Hardv  r.  C,  110  Va.  910.  ©7  S. 
E.  532;  Washington,  etc.  R.  Co.  r. 
Trimver,  110  Va.  856,  67  S.  E.  531; 
Thomas  r.  C,  106  Va.  8*55,  m  S.  E. 
705;  Spokane  r.  Costello,  42  Wash.  182, 
84  P.  652. 

See  Rose  v.  S..  144  Ala.  114.  42  S.  21. 
That  small  portion  is  inadmissible  is 
no  ground  for  excluding  all  the  tcsti- 
monv  obiected  to.  Branch  r.  Branch, 
139  Ga.  .37.1,  77  S.  E.  386. 
General  objection,  on  oral  examination, 
to  question  calling  for  competent  and 
incompetent  testimonv  sufliciput.  Coop- 
er V.  Bower,  78  Kaii.  164.  96  P.  794, 
interesting  discussion  recognizing  rule 
of  text  except  where  examinntion  oral. 
Where  several  articles  offered  and  part 
ailmissible,  general  objection  overruled 
C.  r.  Karamarkovic,  218  Pa.  4a5,  67  A. 
6.50. 

Objection  to  testimony  of  two  wit- 
nesses too  broad  even  where  one  in- 
competent. Dorais  r.  Doll,  33  Mont. 
."^U.  S.^  P.  884. 

127-37  Louisville  &  N.  R.  Co.  v. 
Llovd   (Ala.),  65  S.  153;   Patterson  c. 
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S.,  8  Ala.  App.  420,  62  S.  1023;  Coul- 
son  V.  Seott,  167  Ala.  606,  51  S.  43fi; 
Thornton  M.  Co.  v.  Bretherton,  32 
Mont.  80,  SO  P.  10;  Winter  v.  John- 
son, 27  S.  D.  512,  131  N.  W.  1020; 
Chicago,  etc.  R.  Co.  v.  Johnson  (Tex. 
Civ.),  156  S.  W.  253;  Galveston,  etc. 
E.  Co.  V.  Janert,  49  Tex.  Civ.  17,  107 
S.  W.  963;  S.  r.  Hood,  63  W.  Va.  182, 
See  also  Arizona,  etc.  Co.  v.  Kellam, 
59  S.  E.  971,  15  L.  R.  A.  (N.  S.)  448. 
See  also  Arizona,  etc.  Co.  v.  Kellam, 
13  Ariz.  291,  114  P.  561. 
If  entire  book  offered,  general  objec- 
tion sufficient.  Oifer  should  include 
only  admissible  portion.  Geneva 
Springs  V.  Steele,  111  App.  Div.  706, 
97  N.  Y.  S.  996. 

137-38  Louisville  &  N.  E.  Co.  v. 
Lloyd  (Ala.),  65  S.  153;  Louisville  E. 
Co.  V.  Britton,  145  Ala.  654,  39  S.  585; 
Hendry  v.  Ellis,  64  Fla.  306,  60  S.  354; 
Frieker  v.  Co.,  124  Ga.  165,  52  S.  E.  65; 
Gamble-E.  C.  Co.  v.  E.  Co.,  262  111.  400, 
104  N.  E.  666;  S.  V.  Crofford,  133  la 
478,  110  N.  W.  921;  Boylan  v.  McMil- 
lan, 137  la.  142,  114  N.  W.  630;  Poto- 
mac B.   Wks.  V.  Barber,   103   Md.   509, 

63  A.  1068;  C.  v.  Howard,  205  Mass. 
128,  91  N.  E.  397;  P.  v.  Gillette,  191 
N.  Y.  107,  83  N.  E.  680;  Cobb  v.  Dun- 
levie,  63  W.  Va.  398,  60  S.  E.  384. 
See  Kessler  v.  Ellis,  27  Ky.  L.  E.  1042, 
87  S.  W.  798. 

128-39     Spaulding   v.    City,    122    Mo 

App.  65,  97  S.  W.  545;  S.  v.  Dahlquist, 

17  N.  D.  40,  115  N.  W.  81. 

128-40     See  Thompson  v.  Cole,  6  Ala. 

App.  208,  60  S.  556. 

128-41     Burkhart   v.    City,     137     Ga. 

366,  73  S.  E.  583. 

128-43     Converse   V.    Bk.,     79     Conn. 

603,  65  A.  1065;  Star  Assn.  v.  Assn.,  77 

Conn.  83,  58  A.  467;  Fox  v.  Erbe,  100 

App.   Div   343,  91   N.   Y.   S.   832.     See 

A  damson   r.    U.    S.,    184   Fed.    714,    107 

C.   C.   A.   633;    Sullivan  v.   Fant   (Tex. 

Civ.),  160  S.  W.  612. 

129-44     S.    17.    Aitken,    240    Mo.    254, 

144  S.   W.  499;   S.  v.  Bobbitt,  22-8  Mo 

252,  128  S.  W.  9.53;  U.  S.  r.  Adamson, 

15  N.  M.  280,   106  P.  653;   O'Reilly  v. 

Adams,  163  App.  Div.  60,  148  N.  Y.  S. 

441, 

129-45     Hill  V.  Bean,  150  N.  C.  436, 

64  S.  E.  212. 

129-47  Fowler  v.  Newsom,  174  Fed. 
104,  90  N.  E.  9. 

130-49  Key  v.  Goodall,  B.  &  Co.,  7 
Ala.  App.  227,  60  S.  986;  Scott  v.  S., 
13.8  Ga.  29,  74  S.  E.  687;  People's  Nat. 


Bk.  V.  Haralson,  1  Ga.  App.  311,  57  S. 
E.  991;  Logan  r.  Field,  192  Mo.  54, 
90  S.  W.  127;  Eeeves  v.  Lutz  (Mo. 
App.),  162  S.  W.  280;  S.  v.  Squirrel 
Coat,  32  S.  D.  569,  143  N.  W.  958; 
Com,  Bond  &  Cas.  Co.  v.  Hendricks 
(Tex.  Civ.),  168  S.  W.  1007;  Schaubuch 
V.  Dillemuth,  108  Va.  86,  60  S.  E.  745. 
Failure  to  object  does  not  waive  right 
to  have  evidence  properly  restricted. 
Burnham  v.  Stillings,  76  N.  H.  122,  79 
A.  987. 

General  objection  may  be  sustained  in 
the  discretion  of  the  court.  Kern  v. 
Cox,  167  Ala.  639,  52  S.  401. 
130-50  Joseph  Taylor  C.  Co.  v. 
Dawes,  220  111.  145,  77  N.  E.  131.  See 
Key  V.  Goodall,  B.  &  Co.,  7  Ala.  App 
227,  60  S.  986  Brodie  v.  City,  164  III 
App.  335. 

131-52  So.  E.  Co.  V.  Arnold,  162 
Ala.  570,  50  S.  293  (right  to  complain 
of  rulings  on  objections  lost  by  failure 
to  use  opportunity  to  obtain  answers 
to  questions  objected  to) ;  Stamper  v. 
C,  30  Ky.  L.  E.  579,  99  S.  W.  304. 
See  Martinez  v.  P.,  55  Colo.  51,  133  P. 
64. 

131-53  Birmingham  E.  L.  &  P.  Co. 
V.  Girod,  164  Ala.  10,  51  S.  ,242;  Eob- 
erts  r.  S.,  96  Ark.  58,  131  S.  W.  60; 
Ham  V.  E.  Co.,  136  Mo.  App.  17,  117 
S.  W.  108  (withdrawing  objection).  See 
Bjorkegren  v.  Kirk,  53  Misc.  560,  103 
N.  Y.  S.  904. 

Asking  peremptory  instruction  or  fil- 
ing demurrer  to  evidence  does  not 
waive  objections.  King  v.  Cox,  126 
Tenn.  503,  151  S.  W.  58. 
By  failure  to  again  raise  objection 
when  court  reserves  decision.  Waldron 
r.  Waldron  (W.  Va.),  80  S.  E.  811. 
Rejected  evidence  must  be  presented 
on  hearing  motion  for  new  trial  or 
objection  to  exclusion  deemed  waived. 
Kuhn  v.  Johnson,  91  Kan.  188,  137  P. 
990;  Louisville  &  N.  E.  Co.  v.  Wood- 
ford. 152  Kv.  398,  1,53  S.  W.  722;  S. 
V.  Eaker,  17  N.  M.  479,  131  P.  489. 
Objection  on  specific  ground  after  hav- 
ing had  objected  on  several  grounds 
constitutes  a  withdrawal  of  other  ob- 
jections raised.  Gilbert  v.  S.,  8  Okla. 
Cr.  543,  128  P.  1100,  129  P.  671. 
Objection  to  competency  of  witness 
held  to  be  waived  by  making  general 
objection  to  testimony.  Cook  v.  Lane, 
86  Vt.  2.53,  84  A.  864. 
Where  a  question  is  not  pressed  after 
objection  but  is  reframed  and  asked 
in  another  form,  no  error  can  be  based 
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on  the  ruling  sustaining  objpotion  to 
the  first  qupstion.  Ralph  v.  Taylor,  33 
E.  T.  503,  S2  A.  279. 
Implied  waivers,  not  favored.  Dornsife 
V.  Ralston,  oo  Or.  254.  106  P.  13. 
131-54  Comp.  Ward  r.  S.  (Tex.  Cr.), 
159  S.  W.  272.  And  see  vol.  9,  p.  243, 
n.  33;  vol.  12,  p.  189,  n.  78,  and  sup- 
plements thereto.  Contra  if  action  on 
ob.ie-tion  deferred.  Menardi  v.  Wacker, 
32  Xpv.  169,  105  P.  2S7. 
131-55  Pardee  v.  Johnston.  70  W. 
Va.  347,  74.  S.  E.  721. 
132-56  Rodier  r.  Ins.  Co..  33  App. 
Cas.  (D.  C.)  159;  Proetor  r.  Harrison, 
34  Okla.  181,  125  P.  479;  Lowrv  r.  R. 
Co.,  92  S.  C.  33,  75  S.  E.  278;  Tucker 
V.  S.  (Tex.  Cr.),  1.50  S.  W.  190;  Hous- 
ton, etc.  R.  Co.  r.  Mallov,  54  Tex.  Civ. 
490,  118  S.  W.  721;  Hudson  r.  S.,  53 
Tex.  Civ.  453.  117  S.  W.  469.  But  see 
Ynnnir  v.  S.,  9  Ala.  App.  55,  64  S.  171. 
132-57  Gate  Citv  Terminal  Co.  v. 
Thrower,  136  Ga.  4^56,  71  S.  E.  903; 
Casey  r.  Co.,  240  HI.  416,  88  N.  E. 
982;  Wagner  r.  Mever  (Ind.  App.").  101 
X.  E.  397;  Wicker"  r.  Jones,  159  N.  C. 
102.  74  S.  E.  801;  Williams  r.  Smith.  29 
R.  T.  562,  72  A.  1093;  Hendrix  v.  Braz- 
zell  (Tex.  Civ.),  157  S.  W.  280;  Jordan 
r.  Johnson  (Tex.  Civ.),  155  S.  W.  1194; 
St.  Louis,  etc.  R.  Co.  r.  Smith  (Tex. 
Civ.),  153  S.  W.  391;  Covinprton  r. 
Sloan  (Tex.  Civ.),  124  R.  W.  690;  Mo., 
etc.  Co.  V.  Pettit.  .54  Tex.  Civ.  358,  117 

5.  W.  S94;    Lord    r.   Henderson,   6.5  W. 
Va.  321,  64  S.  E.  134. 

See  Gambrill  r.  S.,  120  Md.  203,  87  A. 
900;  Windle  v.  R.  Co.,  168  Mo.  App. 
596.  153  S.  W.  283. 
Similar  evidence  of  adverse  party  by 
another  witness  admittoil  witliout  ob- 
.iection.  hold  ob.iection  waived.  Wag- 
ner V.  Meyer  (Ind.  App.).  101  X.  E. 
397;  Malcomson  v.  Tnv.  Corp.,  1.54  App. 
Div.  694.  139  N.  Y.  S.  405;  Watson  v. 
Rice  (Tex.  Civ.),  166  S.  W.  106. 
132-58  Kurtz  r.  Payne  Tnv.  Co..  156 
la.  376,  135  X.  W.  1075;  United  R.  & 
E.  Co.  V.  Corbin.  109  Md.  442.  72  A. 
606;  Hvdraulic  P.  Co.  r.  Green.  177  Mo. 
App.  308.  164  S.  W.  250;  Finkelstein 
f.  R.  Co..  75  N.  H.  303.  73  A.  705. 
But  see  Sullivan  i\  Fant,  ol  Tex.  Civ. 

6,  no  S.  W.   .507. 

133-60  Cross-examination  as  to  im- 
pro])er  testimony  received  over  objec- 
tion bringing  out  same  testimony 
waives  objection.  Cathev  r.  R.  Co. 
(Tex.  Civ.).  124  S.  W.  217. 
133-61    McKee  v.  Rudd,  232  Mo.  344, 


121  S.  W.  312;  In  re  Manhattan  Bridge, 
108  X.  Y.  S.  366;  Brown  v.  S.  (Tex. 
Cr.),  1.50  S.  W.  436.  See  Hoopewerff 
1-.  Flack,  101  Md.  371,  61  A.  Iv4  (ob- 
.iections  to  books  of  account  not  waived 
by  questions  concerning  sajne  put  to 
ob.iector  bv  own  counsel);  Moore  r. 
S.  (Tex.  Cr.),  146  S.  W.  183. 
134-62  Hawkins  r.  V.  S.,  3  Okla. 
Cr.  651.  108  P.  561. 
Subsequent  opportunity  t^  ask  ques- 
tion to  which  ohiection  sustained 
waiver  if  not  availed  of.  Ooode  r.  S., 
57  Tex.  Cr.  22ii,  12:5  S.  W.  .597. 
Waiver  does  not  result  from  requesting 
finding  of  facts  based  on  all  te.stimony, 
part  of  which  was  received  over  ob- 
.iections.  nor  by  motion  for  new  trial 
not  mentioning  evidence  ob.jecte<l  to, 
but  alleging  reception  of  incompetent 
evidence  over  obje<'tion.  McKeo  v. 
Rudd,  222  Mo.  344,  121  S.  W.  312. 
134-63  Frazier  r.  S.,  9  Ala.  App. 
50,  64  S.  162;  Xashville,  etc.  R.  Co.  r. 
Hinds  (Ala.  App.),  60  S.  409;  Birming- 
ham, etc.  Co.  V.  Demmina,  3  Ala.  App. 
359.  ,57  S.  404;  Republic  I.  &  S.  Co. 
r.  White,  163  Ala.  187,  50  S.  141;  Ala- 
bama Consol.  Coal  «S:  Iron  Co.  r.  Heahl, 
171  Ala.  363.  .55  S.  181;  Climax  L.  Co. 
r.  Wks..  163  Ala.  6.54.  .50  S.  935;  Bironea 
r.  S.,  105  Ark.  82.  1.50  S.  W.  416;  Hard- 
ing V.  S.,  94  Ark.  65.  126  S.  W.  90 
(notwithstanding  laws  1909.  p.  959.  re- 
quire supreme  court  to  consider  error."* 
'n  capital  cases  reganlless  of  excep- 
tions); S.  W.  T.  &  T.  Co.  r.  Abeles. 
94  Ark.  354,  136  S.  W.  724;  P.  r.  Mc- 
Iteehan.  11  Cal.  App.  443.  10,5  P.  273 
(but  see  act  of  1909.  p.  lOSS):  Glasco 
r.  S.,  137  Ga.  336.  73  S.  E.  57.8;  Plaflf 
V.  Express  Co..  3.11  111.  243.  95  X.  E. 
1089;  Posev  r.  Ins.  Co..  149  Kv.  6.'^1, 
149  S.  W.  984;  Bvrd  v.  Vanderburgh, 
168  Mo.  App.  112. 'l 51  S.  W.  184;  S.  r. 
Grav,  163  Mo.  App.  696,  147  S.  W.  510; 
W\ardell  r.  R.  Co.,  163  Mo.  App.  303, 
146  S.  W.  813;  Werner  r.  Finlev.  144 
Mo.  App.  554.  129  S.  W.  73;  Rav  C.  S. 
Bk.  r.  Hutton.  224  Mo.  42.  123  S.  W. 
47  (exception  must  be  taken  to  failure 
to  rule  on  objections) ;  Johnson  f*. 
Lumb.  Co.  (Or.).  137  P.  765;  Palmer  r. 
Horst  To..  66  Or.  33.  133  P.  <«4:  Hewitt 
r.  Huffman.  ^^  Or.  57,  10.5  P.  98;  Lit- 
tieri  r.  Freda.  241  Pa.  21.  ft8  A.  82; 
S.  r.  Casasanta.  29  R.  I.  587.  73  A.  312; 
Oldham  r.  S..  63  Tex.  Cr.  527.  142  S.  W. 
13;  Autrev  r.  Linn  (Tex.  C5v.>.  138  S. 
W.  197;  Spielberg  r.  Kuhn,  39  I'tah 
276,    116   P.    1027;    Lanford   c.   R.   Co., 
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113  Va.  6E,  73  S.  E.  i5'66;  Bluefield  v. 
McClaugherty,  G4,  ,W.  Va.  536,  63  S. 
E.  363. 

See  Main  v.  Eadney  (Ala.),  39  S.  981; 
Posey  V.  Ins.  Co.,  149  Ky.  631,  149 
S.  W.  984. 

Exception  abortive  by  conditional  rul- 
ing of  court.  Ballard  v.  Bank  (Ala.), 
65  S.  356. 

No  exception  necessary  to  permit  re- 
view of  ruling  materially  prejudicing 
party.  Averbuek  p.  Becher,  140  N.  Y. 
S.  483.  See  P.  v.  Veld,  154  App.  Div. 
752,  139  N.  Y.  S.  78S. 
An  exception  to  a  ruling  on  the  ad- 
mission of  evidence  must  be  preserved, 
otherwise  such  ruling  will  not  be  re- 
viewed. Griego  v.  S.  (Tex.  Or.),  145 
S.  W.  613. 

Failure  to  rule  on  an  objection  is  equiv- 
alent to  overruling  it.  Am.  Agr.  Co.  t'. 
Rhodes,  139  Ga.  495,  7'7  S.  E.  582; 
Games  t\  C,  149  Ky.  425,  142  S.  W. 
723. 

Eflfect  of  motion  to  dismiss. — Motion 
to  dismiss,  made  after  jalaintiff's  testi- 
mony received,  waives  all  objections 
to  competency.  Battis  v.  McCord,  70 
la.  46,  30  N.  W.  11;  Roscoe  v.  Co., 
124  N.  C.  42,  32.  S.  E.  3'89;  So>.  E.  Co. 
V.  Leinart,  107  Tenn.  635,  64  S.  W.  899. 
Introducing  evidence,  with  permission 
of  court,  after  denial  of  motion  to  dis- 
miss terminates  effect  of  motion  as 
waiver  of  exceptions  to  evidence  re- 
ceived. Citizens'  St.  R.  Co.  v.  Stod- 
dard, 10  Ind.  App.  278,  37  N.  E.  723. 
Error  in  excluding  testimony  cured  by 
timelv  notice  to  party  it  will  be  re- 
ceived. Zachary  r.  S.,  57  Tex.  Cr.  179, 
122  S.  W.  263. 

Failure  to  move  to  set  verdict  aside, 
not  a  waiver.  Eraser  v.  Blanchard,  83 
Vt.   136,  73  A.  905. 

134-64  Kramer  v.  Compton,  166  Ala. 
216,  52  S.  351;  Bragan  v.  Co.,  163  Ala. 
92.  51  S.  30;  Kimic  v.  R.  Co.,  156  Cal. 
379,  104  P.  986;  P.  v.  Bartley,  12  Cal. 
App.  773,  108  P.  868;  Spotswood  v. 
■Spotswood,  4  Cal.  App.  711,  80  P.  362; 
Chanv  v.  Hotchkiss,  79  Conn.  104,  63 
A.  947;  Bait.,  etc.  R.  Co.  v.  S.,  107  Md. 
642,  69  A.  430,  72  A.  340^;  Elec.  P.  A. 
Co.  V.  Psichos,  83  N.  J.  L.  2-62,  83  A. 
766;  Richardson  v.  Agnew,  46  Wash. 
117,  89  P.  404  (objection  insufficient 
but  evidence  excluded  as  hearsay). 
His  duty  to  exclude  evidence  outside 
of  issues.  Louisville  R.  Co.  t\  Erick, 
15:8  Ky.  450,  165  S.  W.  649. 
135-65    Error  in  excluding  evidence 


cured  by  subsequently  admitting  it  in 
response  to  question  objected  to.  In- 
ternational H.  Co.  V.  Co.,  146  la.  172, 
122  N.  W.  951. 

135-67  Loew  F.  Co.  v.  Co.,  164  Fed. 
855,  90  C.  C.  A.  637;  Temple  v.  Co., 
46  Colo.  497,  106  P.  8;  Jaggar  v.  Plun- 
kett,  81  Kan.  565,  106  P.  280;  Doon 
r.  Felton,  203  Mass.  267,  89  N.  E.  539 ; 
Jaquith  i\  Morrill,  204  Mass.  181,  90 
N,  E.  556;  Archer  v.  R.  Co.,  41  Mont. 
56,  108.  P.  571;  In  re  Porter's  Est., 
60  Misc.  504,  113  N.  Y.  ,S.  928  (and 
local  cases  cited) ;  Karpf  v.  Borge- 
nicht,  65  Misc.  592,  120  N.  Y.  S.  87a 
Presumed,  where  evidence  objected  to 
tentatively  received,  that  court  con- 
sidered only  that  admissible.  Broadie 
V.  Carson,  81  Kan.  467,  106  P.  294. 
Otherwise  where  incompetent  testimony 
received  over  repeated  objections. 
Baker  v.  Baker,  43  Ind.  App.  26,  86  K 
E.  864. 

135-68  Mogenson  f.  Zubler,  3d  Colo. 
235,  84  P.  981. 

135-69  Comrs.  v.  Erwin,  140  N.  C. 
193,  52  S.  E.  785. 

135-70  Merchants'  .S.  &  G.  Co.  v. 
Bd.  of  Trade,  201  Fed.  20,  120  C.  C.  A. 
582. 

A  general  objection  that  the  referee 
admitted  incompetent  and  illegal  tes- 
timony is  not  suiificient.  Anderson  v. 
Caldwell,  242  Mo.  201,  146  S.  W.  444. 
136-72  Kelley  L.  Co.  v.  R.  Co.,  136 
App.  Div.  146,  120  N.  Y.  S.  415;  Free- 
man V.  Inst.  (Tex.  Civ.),  128  S.  W. 
629  (if  considered  weighed  by  review- 
ing court);  Pilkerton  v.  Roberson,  110 
Va.  13r;.  65  S.  E.  835. 
On  appeal,  if  no  evidence  on  question 
introduced  by  defendant,  plaintiff's 
challenged  evidence  considered  in  deter- 
mining whether  an  instruction  for  him 
was  properly  given,  on  the  theory  that 
if  it  had  been  excluded  other  evidence 
might  have  been  offered.  Jones  v.  Telly 
(Ky.),  128  Sv  W.  305.  Comp.  Henry 
V.  Phillips,  10'5  Tex.  459,  151  S.  W. 
533. 

A  statutory  affidavit,  made  by  another 
than  statute  designates,  though  received 
without  objection,  not  equivalent  in 
probative  force  to  one  made  by  proper 
person.  Beutsch  v.  Haab,  13S  App.  Div. 
7.56,  119  K  Y.  S.  911. 
Error  presumed  where  incompetent  evi- 
dence received  over  objection  in  answer 
to  questions  put  by  one  of  th.se  jus- 
tices trying  case.  P.  v.  Morrison,  194 
N.  Y.  i75,  8©  N.  E.  1120. 
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139-9  Appling  v.  S.,  '^.S  Ark.  185, 
128  S.  W.  866;  S.  v.  Murphy  (Del.),  66 
A.   335. 

142-20  Heinze  v.  U.  S.,  181  Fed. 
322,  104'  C.  C.  A.  510. 
142-22  Acts  of  accused  after  arrest 
may  be  fully  shown  as  bearing  on  wil- 
fulness. Woodward  v.  S.,  58  Tex.  Cr. 
412,-  126  S.  W.  271. 
143-25  Tedford  v.  P.,  219  111.  23,  76 
N.  E.  60. 

143-26  S.  V.  Bringgold,  40  Wash.  12, 
82  P.  132. 

144-29  Use  of  direct,  active  or  forci- 
ble or  quasi-forcible  means  against  offi- 
cer'a  person  need  not  be  shown  if  it 
appear  that,  in  his  presence,  defendant 
knowingly  and  wilfully  used  forcible 
means  interfering  with  custody  of 
property  in  officer's  possession.  Campf 
V.  S.,  80  O.  St.  321,  88  X.  E.  887. 


OFFENSES  AGAINST  POSTAL  LAWS 

146-1  U.  S.  V.  "^Tiite,  150  Fed.  379. 
146-4  Shepard  v.  U.  S.,  160  Fed.  584, 
87  C.  C.  A.  486. 

Letter  received  in  regular  course  of 
mail,  removed  and  opened  by  Inspector 
with  permission  of  addressee  and  with- 
out delivery  to  him,  and  afterwards  re- 
placed in  mail  as  decoy,  is  mail  mat- 
ter and  admissible  to  prove  embezzle- 
ment. Ennis  V.  U.  S.,  154  Fed.  842,  83 
CCA    478 

147-6"  Leiiion  v.  U.  S.,  164  U.  S.  953, 
90  C.  0.  A.  617;  Rumble  v.  U.  S.,  143 
Fed.  772,  75  C.  C.  A.  30;  Brooks  r. 
U.  S.,  146  Fed.  223,  76  C.  C.  A.  58; 
Walker  V.  U.  S.,  1.52  Fed.  Ill,  81  C. 
C.  A.  329;  U.  S.  v.  Marrin,  159  Fed. 
7'67;  Shepard  v.  U.  S.,  160i  Fed.  584. 
See  Glinn  v.  U.  S.,  177  Fed.  679,  101 
C.  C.  A.   305. 

Intent  to  defraud  must  be  proved  be- 
vond  reasonable  doubt.  Ilibbard  r.  U. 
S.,  172  Fed.  66,  96  C.  C.  A.  554. 
Indictment  of  defendant's  predecessor 
for  conducting  same  business,  if  de- 
fendant knew,  relevant  on  question  of 
intent.      Grey  v.   U.   S.,   17S  Fed.    101, 

96  C.   C.  A.  415. 

147-7     Eudd  r.   U.   S.,   173  Fed.  912, 

97  C.  C.  A.  462. 

Evidence  of  instances  of  treatment  by 
medical  institute  not  limited  to  those 
concerning  which  prosecution  has  of- 
fered testimonv.  Hibbard  v.  U.  S.,  172 
Fed.  66,  96'  C.  C.  A.  554. 


Defendant's  correspondence  with  pa- 
tients treated  by  him  corii{»etent  in  his 
behalf  as  res  gestae  to  meet  testimony 
of  witnesses  becoming  patients  in  con- 
sequence of  matter  transmitted.  Hib- 
bard ;;.  U.  S.,  supra. 
Intent  to  defraud  addressee  of  some- 
thing ingredient  of  crime.  Miller  r. 
U.  S.,  174  Fed.  35,  9S  C.  C.  A.  21. 
147-8  Intent  shown  by  letters  other 
than  those  on  which  indictment  based. 
Brooks  t\  U.  S.,  146  Fed.  223,  76  C. 
C.  A.  581.  See  vol.  II,  p.  790,  n.  55, 
and  supplement  thereto. 
Accused's  failure  to  produce  letters 
written  by  witnesses  against  him  should 
not  be  commented  on  bv  court.  ,  Hib- 
bard V.  U.  S.,  172  Fed.  66,  96  G.  C.  A. 
554. 

148-13     See   People's    U.    S.    Bk.    v. 
Gilson,  140  Fed.  1. 


OFFER    OF    EVIDENCE 

152-1  In  federal  courts  offer  made 
without  propounding  question,  and  er- 
ror assigned  on  its  rejection.  Missouri 
P.  R.  Co.  V.  Castle,  172  Fed.  841.  97 
C.   C.  A.   124. 

152-2     Sellers  v.  S.,  7   Ala.  App.   78, 

61  S.  485;  Holland  r.  Williams,  126 
Ga.  617,  .55  S.  E.  1023;  Barto  r.  Co., 
1.55  Mich.  94.  118  X.  W.  738;  White 
r.  R.  Co..  87  Vt.  330,  89  A.  618. 
If  a  question  calls  for  a  hearsay,  self- 
serving  declaration  of  defendant,  court 
may  refuse  to  allow  a  statement  to  the 
jury  of  what  the  expected  an.swer 
would  be.  McGuire  r.  S.,  3  Ala.  App. 
40,  58  S.  60. 

Purpose  of  evidence  need  not  be  stated 
if  no  request.  Duninan  v.  Murphey,  48 
Tex.  Civ.  539,  107  S.  W.  70. 
153-3  McGuire  v.  S..  3  Ala.  App.  40, 
58  S.  60;  Holland  r.  Williams.  126  Ga. 
617.  55  S.  E.  1023;  Marcum  r.  Hargis, 
31  Ky.  L.  R.  1117,  104  S.  W.  693;  Moss 
V.  R.  Co.,  46  Tex.  Civ.  463,  103  S. 
W.  221. 

153-4  Moss  V.  R.  Co.,  supra.  Jury 
should  be  withdrawn.  Price  r.  S.,  1 
Okla.  Cr.  358,  98  P.  447. 
155-7  Morgan  v.  V.  S.,  169  Fed.  242, 
94  C.  C.  A.  518;  Birmingham  R..  L.  & 
P.  Co.  V.  Selhorst.  165  Ala.  475.  51 
S.  568;  Sellers  r.  S.,  7  Aja.  App.  78, 
61  S.  485;  P.  r.  Babcock.  160  Cal.  .537, 
117  P.  549;  Valloio  &  N.  R.  Co.  V. 
Sav.  Bk.  (Cal.  Apii.).  140  P.  974;  Far- 
num  r.  Bk.,  12  Cal.  App.  426,  107  P. 
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568;  Pickford  V.  Talbott,  28  App.  Cas. 
(D.  C.)  49>8;  Smith  V.  Young,  179  111. 
App.  364;  Tanner  -v.  Clapp,  139  111. 
App.  353;  Weske  v.  Co.,  117  111.  App. 
298.;  Hinkle  v.  S.,  174  Ind.  -276,  91 
N.  E.  1090;  Fowler  V.  Newsom,  174 
Ind.  104,  90  N.  E.  9;  Work  v.  Work, 
90  Kan.  083,  136  P.  236;  Hindle  v. 
Healy,  204  Mass.  48,  90  N.  E.  511; 
Goye'tte  v.  Keenan,  196  Mass.  416,  82 
N,  E.  427;  Kelpe  v.  Kuppertz,  235  Mo. 
479,  139  S.  W.  335;  Eonchetto  v.  C. 
Co.  (Mo.  App.),  166  S.  W.  876;  Hicks 
V.  Hicks,  142  N.  C.  231,  55  S.  E.  106; 
Bernhardt  v.  Dutton,  146  N.  C.  206,  59 
S.  E.  651;  Eobinson  v.  S.,  8  Okla.  Cr. 
667,  130  P.  121;  Ireland  v.  Ward,  51 
Or.  102,  93  P.  932;  Germantown  D. 
Co.  v.  McCallum,  223  Pa.  554,  72  A. 
8i85;  S.  V.  Gushing,  86  Vt.  416,  85  A. 
770;  Washington  L.  P.  Co.  v.  Goodrich, 
110  Va.  692,  66  S.  E.  977. 
See  Turner  v.  Moore,  34  Okla.  1,  127 
P.  487. 

To  show  prejudice. — Noves  v.  Meharrj, 
213  Mass.  598,  100  N.  E.  1090. 
156-8  Big  Sandy  I.  &  S.  Co.  v.  Wil- 
liams (Ala.),  63  S.  1011;  Harris  v.  Bas- 
den,  162  Ala.  367,  50  S.  321;  Mont- 
gomery V.  S.,  160  Ala.  7,  49  S.  902; 
Eutledge  V.  Eowland,  161  Ala.  114,  49 
S.  461;  Sloss-S.  &  I.  Co.  v.  Sharp,  156 
Ala.  284,  47  S.  279;  Supreme  Lodge  v. 
Baker,  163  Ala.  518,  50  S.  958;  Boland 
f.  Stanley,  88  Ark.  562,  115  S.  W.  163; 
P.  V.  Brent,  11  Cal.  App.  674,  106  P. 
110;  McAllister  v.  S.,  7  Ga.  App.  541, 
67  S.  E.  221;  So.  E.  Co.  v.  Wright,  6 
Ga.  App.  172,  64  S.  E.  703;  Loeb  v. 
S.,  0  Ga.  App.  23,  64  -S.  E.  338;  Abra- 
hams V.  Woolley,  243  111.  365,  90  N.  E. 
667;  Weske  v.  Co.,  117  111.  App.  298; 
Duncan  r.  S.,  171  Ind.  444,  86  N.  E. 
641;  Vandalia  E.  Co.  v.  Keys,  46  Ind. 
App.  353,  91  N.  E.  173;  Millington  v. 
O'Dell,  35  Ind.  App.  225,  73  N.  E. 
949;  Neff  v.  Ins.  Co.,  39  Ind.  App.  250, 
73  N.  E.  1041;  S.  f.  Neubauer,  145  la. 
337,  124  N.  W.  312;  Johnston  v.  E. 
Co.,  141  la.  114,  119  N.  W.  286;  Stev- 
enson V.  Moore  (Ky.),  118  S.  W.  951; 
Fidelity  &  C.  Co.  v.  Cooper,  137  Ky. 
544,  126  S.  W.  Ill;  S.  v.  Campisi,  123 
La.  815,  49  S.  535;  Deane  v.  Co.,  200 
Mass.  459,  86  N.  E.  890;  Goyette  v. 
Keenan,  196  Mass.  416,  82  N.  E.  427; 
Bowman  v.  Min.  Co.,  168  Mo.  App.  703, 
154  S.  W.  891;  Salts  v.  Ins.  So.,  140 
Mo.  App.  142,  120  S.  W.  714;  Louis 
V.  Louis,  134  Mo.  App.  566,  114  S. 
W.   1150}  S.  V.  Shapiro,  216  Mo.  359, 


115  S.  W.  1022;  Shandy  v.  McDonald, 
3'8  Mont.  393,  lOO  P.  203;  Metzger  V. 
Neighbors,  86  Neb.  61,  124  N.  W.  913; 
Gillam  v.  Mann,  85  Neb.  765,  124  N. 
W.  143;  Butterfleld  v.  Beaver  City, 
84  Neb.  417,  121  N.  W.  592;  Hicks  v. 
Hicks,  142  N.  C.  231,  55  S.  E.  106; 
Price  V.  S.,  1  Okla.  Cr.  358,  98  P.  447; 
Baines  t\  Co.,  49  Or.  192,  89  P.  371; 
Ireland  V.  Ward,  51  Or.  102,  93  P.  932; 
Ohancey  v.  S.,  58  Tex.  Cr.  54,  124  S. 
W.  426;  Welch  v.  S.,  57  Tex.  Cr.  Ill, 
122  S.  W.  880;  Irvin  v.  Johnson  (Tex. 
Civ.),  120  S.  W.  1085;  Hatzfeld  v. 
Walsh,  55  Tex.  Civ.  573,  120  S.  W.  525; 
Mo.,  etc.  E.  Co.  V.  Neiser,  54  Tex.  Civ. 
460,  118  S.  W.  166;  Bowmen  v.  S.,  5o 
Tex.  Cr.  416,  116  S.  W.  798;  Coolidge 
V.  Taylor,  85  Vt.  39,  80  A.  103S;  Dun- 
bar V.  E.  Co.,  79  Vt.  474,  65  A.  528; 
Baltimore  C.  &  A.  E.  Co.  v.  Hudgins 
(Va.),  81  S.  E.  48;  Walker  v.  Strosnider, 
67  W.  Va.  39,  67  S.  E.  1087;  Nat.  Val. 
Bk.  V.  Houston,  66  W.  Va.  336,  66  S.  E. 
465;  Lord  V.  Henderson,  65  W.  Va. 
321,  64  S.  E.  134;  S.  v.  Carr,  65  W. 
Va.  81,  63  S.  E.  766.  Contra  on  cross- 
examination.  Powell  V.  Morrill,  83 
Neb.  119,  119  N.  W.  9. 
156-9     Harris  v.  Brown,  187  Fed.   6, 

109  C.  C.  A.  60;  Ferry  v.  Henderson, 
32  App.  Cas.  (D.  C.)  41;  Eaton  v. 
Blackburn,  49  Or.  22,  88  P.  303;  Hauff 
&  Stormo  V.  E.  Co.  (S.  D.),  147  N.  W. 
986.  Contra  unless  error  in  ruling 
prejudicial.  Sayre  v.  Woodyard,  66  W. 
Va.'  288,   66  S.  E.  320. 

Refusal  of  court  to  hear  question  does 
not  excuse  offer.  P.  v.  Casselman,  10 
Cal.  App.  234,  101  P.  693. 
157-12  Murphey  v.  Brown,  12  Ariz. 
268,  100  P.  SOI;  Mebins  &  D.  Co.  v. 
Mills,  150  Cal.  229,  88  P.  917;  Lich- 
tenstein  M.  Co.  v.  Peck,  59  Misc.   193, 

110  N.  Y.  S.  410;  La  Eault  v.  Palmer, 
51  Wash.  664,  99  P.  1036. 
Explanation  need  not  be  made  if  un- 
called  for.     S.   V.   Butler,   146   la.    285, 
125  N.  W.  196. 

158-13     Mebins    &    D.    Co.   v.    Mills, 
150  Cal.  229,  88  P.  917. 
158-14    Eose  v.  Doe,  4  Cal.  App.  680, 
89  P.   135. 

Proper  question  to  which  offered  evi- 
dence responsive  essential  to  raise  ques- 
tion upon  ruling  excluding  testimony. 
Indianapolis  Co.  v.  Hall,  166  Ind.  557, 
70  N.  E.  242. 

159-15  Eose  v.  Doe,  4  Gal.  App.  680, 
89  P.  135. 
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160-16     Presumed  made  in  good^faith. 

Court  may  in  its  Jiserotion  requir'e  pro- 
duction of  witness.  Platte  Val.  C.  Co. 
V.  Loan  Co.,  202  Fed.  692,  121  C.  C.  A. 
102. 

160-17  Smith  v.  Young,  179  111.  App. 
3&4. 

160-18  First  N.  Bk.  v.  Shank,  53 
Colo.  446,  128  P.  56;  Triteh  r.  Perry, 
48  Colo.  339,  108  P.  981  (offer  must  be 
renewed  after  foundation  laid) ;  Int. 
T  B.  Co.  r.  Maekhorn,  158  111.  App. 
543;  Hibbets  r.  Threlkeld,  137  la.  164, 
114  N.  W.  1045;  Cecil's  Com.  v.  Cecil, 
149  Kv.  G05,  149  S.  W.  96o;  Smith  v. 
Plant,'  216  Mass.  91,  103  N.  E.  58; 
Harrington  v.  Co..  33  Mont.  330,  83  P. 
467;  Zeller  i'.  Leiter,  114  App.  Div. 
148,  99  N.  Y.  S.  624. 
160-19  Hotchkiss  r.  Iron,  108  Me. 
34.  78  A.  1108. 

161-20  Liehtenstein  M.  Co.  v.  Peck, 
59  Misc.  193,  110  K  Y.  S.  410. 
161-22  Statement  made  to  stenog- 
rapher, at  court's  suggestion,  on  closing 
charge  timely  where  court  refused  to 
hear.  Barto  v.  Co.,  155  Mich.  94,  118 
N.  W.  738. 

Offer  before  swearing  of  jury,  too  early. 
Suravitz  r.  Pristasz,  201  Fed.  335,  119 
C.    C.    A.   573. 

161-23  Logan  v.  McMullen,  4  Cal. 
App.  154,  87  P.  285;  Judy  ;■.  Buck,  72 
Kan  106,  82  P.  1104;  ^Marshall  r.  Mar- 
shall, 71  Kan.  313,  80  P.  629;  Marcum 
V.  Hargin,  31  Ky.  L.  E.  1117.  104  S 
W.  693;  Louisville,  etc.  R.  Co.  r.  Wil- 
liamson, 29  Ky.  L.  K.  1165,  96  S.  W. 
1130;  Siebert  r.  Hatcher,  205  Mo.  S3, 
102  S.  W.  962;  Pier  i\  Speer,  73  N. 
J.  L.  633,  64  A.  161;  Madson  r.  Rut- 
ten,  16  N.  D.  281,  113  N.  W.  872; 
Baines  v.  Co.,  49  Or.  192,  89  P.  371; 
McQuiggan  v.  Ladd.  79  Vt.  90.  64  A. 
503;  Norman  r.  Hopper,  3S  Wash.  415, 
80   P.  551. 

Court's  refusal  to  hear  statement  of 
counsel  as  to  what  ho  expects  to  prove 
by  witness  whose  testimony  is  excluded 
on  ground  of  incompetency  error.  Im- 
boden  r.  Co..  Ill  Mo.  App.  220,  86 
S.  W.  263;  Ehrhardt  r.  Stevenson,  128 
Mo.  App.  476.  106  S.  W.  1118. 
162-24  Logan  r.  Smith  Bros.  &  Co., 
9  Ala  App.  459,  63  S.  766;  Descrippo 
V.  S.,  8  Ala.  App.  85,  62  S.  10O4;  Sellers 
V.  S.,  7  Ala.  App.  78.  61  S.  485;  Gar- 
rard r  S.  (Ark.),  167  S.  W.  485;  In 
re  Weiss'  Est.,  167  Cal.  410.  139  P. 
1075;    Snowball    r.   Snowball,    164   Cal. 


476,  129  P.  784;  P.  v.  Kawasaki.  23  Cal. 
\uT)  92,  137  P.  287;  City  r.  Bradley, 
23  Colo.  App.  177,  128  P.  888;  United 
Hdw.  F.  Co.  V.  Blue,  59  Fla.  419,  o2 
S.  364;  Flemister  i'.  P.  Co.,  141  Ga. 
511  79  S.  E.  148;  P.  V.  Duncan,  260 
111  339,  103  X.  E.  1043;  McGuire  f. 
Smith  (Ind.  App.),  103  N.  E.  71;  Kin- 
nev  r.  Reed  (la.),  14,5  N.  W.  ^  900; 
Gittings  V.  Duncan  (la.),  145  N.  W. 
872;  Hostetter  r.  Green,  150  Ky.  od\, 
1.50  S.  W.  652;  Xoves  v.  Meharry.  213 
Mass.  598,  100  N.  "e.  1090;  Hansen  v 
Hansen  (Minn.),  14S  N.  W.  457;  Lar- 
son V.  Anderson,  122  Minn.  39,  141 
N.  W.  847;  Taylor  r.  Co.,  47  Mont. 
342,  132  P.  549;  Armfield  r.  R.  Co..  162 
n"c  24,  77  S.  E.  963;  Robinson  r.  S., 
8  Okla.  Cr.  667,  130  P.  121;  Callan  v. 
Peck  (R.  I.),  91  A.  34;  Arneson  r. 
Nerger  (S.  D.),  147  N.  W.  982;  Smith- 
son  V.  S.,  127  Tenn.  357,  155  S.  W. 
133;  Bybee  v.  S.  (Tex.  Cr.),  168  S.  W 
526;  Prouty  r.  Nichols,  82  Vt.  181,  <3 
A.  988. 
See  May  v.  C,  153  Ky.  141,  154  S.  W. 

164-25  Himrod  r.  Mill  Co.,  202  Fed. 
7'n  I'^l  C.  C.  A.  186;  In  re  Weiss' 
E"st'..  167  Cal.  410,  139  P.  1075;  Eaton 
r  Blackburn,  49  Or.  22,  88  P.  303; 
Livineston  Mfg.  Co.  r.  Rizzi  Bros.,  88 
Vt  419,  85  A.  912;  Jenkins  r.  S. 
(Wvo.).  134  P.  260.  135  P.  749. 
164-27  Nevers  Co.  v.  Fields,  151  Ala. 
367.   44  S.   81. 

"Offered  to  prove"  equivalent  to  wit- 
ness would  have  testified.  Northern 
Irr.  Co.  V.  Dodd  (Tex.  Civ.).  162  S. 
W.   946.  , 

165-28  Offer  to  prove  legal  conclu- 
sion ]>roperlv  rejected.  Martin  r.  Hertz, 
2'''4  111.  84.  *79  N.  E.  558. 
165-29  Welsh  r.  S.,  9  Ala.  App.  4, 
63  S  685;  Hallwood  Cash  R.  Co.  r. 
Proutv,  196  Mass.  313,  82  N.  E.  6; 
Pike  V.  Hauptman.  83  Neb.  172,  119 
N  W.  231;  Hans  r.  Tr  Co.,  90  Neb. 
834.   134   N.   W.  943.  ^ 

165-31  So.  C.  Co.  V.  Harris,  !<•>  -Ma. 
3''3  57  S  854;  O 'Sullivan  r.  Griffith, 
153'  Cal.  502,  95  P.  873.  96  P  323; 
Riddle  r.  Gibson.  29  App.  Cas.  (D.  C  ) 
237;  Bowden  r.  Bowden.  12.j  Ga.  107, 
53  S  E.  606;  Weld  r.  Nat.  Bk..  166 
111.  App.  8;  Court  r.  Dinger,  123  111. 
App.  406;  Flvnn  r.  Coolidge.  188  Mass.  , 
"14  74  N  E  342;  National  C.  Bk.  r. 
Thro.  110  "Minn.  169.  124  N.  W.  96-5; 
Citv  c.  Cronin  (Mo.),  168  S.  W_.  674; 
Kittanning    Borough    r.     Co.,     3o     Pa. 
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Super.  167;  Crahan  r.  Chittenden,  82 
Vt.   410,    74  A.   86;    Stevens   V.   Sayers, 

82  Vt.  324,  73  A.  817;  McQuiggan  v. 
Ladd,  79  Vt.  90,  64  A.  503;  Interstate 
F.  Co.  r.  Schroeder  (W.  Va.),  81  S.  E. 
552;  Delmar  O.  Co.  t\  Bartlett,  62  W. 
Va.  700,  59  S.  E.  634;  Wood  v.  Wash- 
ington, 135  Wis.  299,  115  N.  W.  810. 
See  Pratt  v.  S.  S.  Co.,  184  Fed.  303, 
106  C.  0.  A.  445;  Niles  v.  E.  Co.,  87 
Vt.  356,  89  A.  62.9. 

Technical  olsjections  to  offer,  unfav- 
ored. Washington  G.  M.  &  M.  Co.  v. 
O'Laughlin,  46  Colo.  503,  105  P.  1092. 
A  mere  statement  that  counsel  proposed 
''to  prove  her  unchastity  by  circumstan- 
tial evidence"  was  no  showing  as  to 
what  the  evidence  was  which  he  had 
in  mind.  "He  should  have  informed 
the  court  what  facts  he  jiroposed  to 
show  by  the  witness."  S.  v.  Kozlickie, 
241  Mo.  301,  145  S.  W.  97.  cit.  S.  V. 
Arnold,  206  Mo.  589,  105  S.  W.  641; 
S.  V.  Shapiro,  216  Mo.  371,  115  S.  W 
1022. 

167-32  Muntz  v.  Whitcomb,  40  Pa 
Super.  553. 

Express  statement  of  testimony  expect- 
ed need  not  be  given.    Adams  r.  Janes, 

83  Vt.  334,  75  A.  799.  On  cross-exam- 
ination general  statement  good.  S.  v 
Goodager,  56  Or.  198,  106  P.  638. 
167-33  Eadel  r.  Lesher,  137  Fed 
719,  70  C.  C.  A.  411;  Stanley  v.  Beck- 
ham, 153  Fed.  152,  82  C.  C.  A.  304 
See  Aughey  v.  Windrem,  137  la.  315, 
114  N.  W.  1047. 

167-34  Stanley  i:  Beckham,  153  Fed, 
152;  Athens  Mfg.  Co.  v.  Malcolm,  134 
Ga.  600,  68  S.  E.  329. 
168-35  Baker  v.  S.,  4  Ala.  App.  17, 
58  S.  971;  Vadeboncoeur  r.  Hannon, 
159  Ala.  617,.  49  S.  292;  Millington 
V.  O'Dell,  35  Ind.  App.  225,  73  N.  E. 
9-49;  Judy  v.  Buck,  72  Kan.  106,  82 
P.  1104;  Hager  v.  Donovan,  75  Kan. 
43,  88  P.  637;  Hart  v.  Brierley,  189 
Mass.  598,  76  N.  E.  2^86;  Siebert  v. 
Hatcher,  205  Mo.  83,  102  S.  W.  962; 
Blondel  r.  Bolander,  80  Neb.  531,  114 
N.  W.  574;  Maslin  V.  Childs,  130  N. 
Y.  S.  902;  Whitmire  v.  Heath,  155  N. 
C.  304,  71  S.  E.  313;  Bernhardt  v. 
Dutton,  146  N.  C.  206,  59  S.  E.  651; 
Burns  V.  E.  Co.,  213  Pa.  280,  62  A. 
'  845;  Evans  v.  Scott  (Tex.  Civ.),  97  S. 
W.  116. 

169-36  Shilling  v.  Varner  (Ind.),  103 
N.  E.  404;  Stout  v.  S.,  174  Ind.  395,  92 
N,  E.  161;   C.  V.  Min  Sing,  202  Mass. 


121,    88    N.    E.    918.       Comp.    Field     v. 
Schuster,   26    Pa.   Super.   82. 
169-37     Hager  v.   Donovan,    75   Kan. 
43,  88  P.  637;  Lenfest  v.  Eobbins,  101 
Me.  176,  63  A.  729. 

169-39  Hager  v.  Donovan,  supra;  S. 
r.  Unsworth,  85  N.  J.  L.  237,  88  A. 
1097.  See  Schmidt  v.  Schweitzer,  137 
N.  T.  S.  807.  Evidence  offered  for 
specific  purpose  cannot  be  used  for 
more  general  purjjose.  Barasch  v. 
Kramer.  62  Misc.  475,  115  N.  Y.  S. 
176. 

170-40  McMillan  v.  Eeese,  61  Fla. 
360,  55  S.  388.  See  Sanford  v.  Milli- 
kin,  144  Mich.  311,  lOV  N.  W.  884. 
171-41  Brent  v.  Baldwin,  160  Ala. 
635,  49  S.  343;  Oldham  v.  Eamsner, 
149  Cal.  540,  87  P.  18;  Bowden  v. 
Bowden,  125  Ga.  107,  53  S.  E.  606; 
Keenan  r.  Drew,  144  111.  App.  388; 
Hart  V.  Brierley,  189  Mass.  598.  76  N. 
E.  286;  Starks  &  Co.  v.  E.  Co.,  165 
Mich.  642,  131  N.  W.  143;  Dubois  v. 
Eoby,  84  Vt.  465,  80  A.  150;  Lewis 
Co.  V.  Montgomery,  59  W.  Va.  75,  52 
S.  E.  1017. 

171-42  Bain  v.  Bain,  150  Ala.  453, 
43  S.  562;  Logan  v.  McMullen,  4  Cal. 
App.  154,  87  P.  285;  Oldham  v.  Eams- 
ner, 149  Cal.  540,  87  P.  18;  Am.  T. 
Co.  V.  Siegel,  2,21  111.  145,  77  N.  E. 
588;  Eoss  v.  S.,  169  Ind.  38«,  82  N.  E. 
781;  James  v.  E.  Co.,  201  Mass.  263, 
87  N.  E.  474;  Borden  f.  Lynch,  34 
Mont.  503,  87  P.  609;  Burns  v.  E.  Co., 
213  Pa.  2«0,  62  A.  845;  S.  v.  Merrill, 
85  Vt.  35,  80  A.  819.  But  see  Keats 
r.  Co.,  29  Pa.  Super.  480;  Gorham  v. 
Moor,  197  Mass.  522,  84  N.  E.  436. 
173-43  Martin  v.  Hertz,  224  111.  84, 
79  N.  E.  558. 

173-44  Canada-A.,  etc.  Co.  v.  Flan- 
ders, 145  Fed.  875,  76  C  C.  A.  1; 
Weeks  v.  Co.,  133  Ga.  472,  66  S.  E. 
168;  Lockwood  v.  E.  Co.,  200  Mass. 
537,  86  N.  E.  934;  Hart  v.  Brierley,  189 
Mass.  598,  76  N.  E.  386. 
Separate  instrument  should  be  offered 
separately,  but  collective  offer  and  ad- 
mission, where  party  had  opportunity  to 
object  to  each  instrument  separately, 
no  error.  Lee  v.  Giles,  124  Ga.  494,  52 
S    E    806 

I74I46  *  Huntington  v.  U.  S.,  175  Fed. 
950,  99  0.  C.  A.  440;  P.  v.  Hogan,  11 
Cal.  App.  5919,  105  P.  938;  Davis  P. 
S.  Co.  V.  Co.,  47  Colo.  (3S,  104  P.  389; 
Wallach  y.  Macfarland,  31  App.  Cas. 
(D.  C.)  130:  Modern  Woodmen  r.  Miles, 
178  Ind.  10i5,  97  N.  E.  1009;  Indianap- 
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olis  Co.  V.  Hall,  165  In<].  557,  76  N.  E. 

242;  Keeler  Co.  r.  iSchott,  1  Pa.  Super. 

458;   Jacoby  v.  Ins.  Co.,   10  Pa.  Super. 

171. 

Objection    properly    sustained.  —  P.    v. 

Veiiard,    16S    111.    A]. p.     254;      Western 

Min.    Sup.    Co.    V.    Melzner,    48    Mont. 

174,    136    P.   44;    White    v.    E.    Co.,    87 

Vt.  330,  8f>  A.   ni^. 

Contra  in  criminal  cases. — C.    r.    Colan- 

dro,  231   Pa.   :M3.   sn   A.   571. 

Offer     including     immaterial     matters 

should   not   preclude   proof   of   material 

matters.      In    re   Young,    33    Utah    382, 

94  P.  731. 

175-47     Boyer  r.  Ins.  Co.,  1  Cal.  App. 

54,   81   P.   671;   Keeler  Co.   i\  Schott,   1 

Pa.    Super.     4.5S;     Rogers     v.     Chester 

(R.   I.),  69  A.  848.     See  P.  v.   Venard. 

168  111.  App.  254;  Western,  etc.  Co. 
V.  Melzner,  48  Mont.  174,  136  P.  44; 
Ickes  r.  Ickes,  237  Pa.  .582,  85  A.  885; 
White  r.  E.  Co.,  87  Vt.  330,  89  A.  618. 
Comjy.  Baugbach  v.  Eeiff,  237  Pa.  482, 
85  A.  762. 

May  be  excluded  as  whole.  Zinser  v. 
Dist.,  175  111.  App.  9;  Eiemensnider  v. 
Eiemensnider,  179  111.  App.  209;  Smith 
V.  Plant,  216  Mass.  91,  103  N.  E.  58. 
175-48  Crucible  S.  Co.  r.  Moen,  167 
Fed.  9oG,  ^2  C.  €.  A.  356;  Allen  v. 
Assn.  (la.),  143  IST.  W.  574. 
176-49  Eogers  r.  Chester  (E.  I.).  69 
A.  S4vS. 

177-50  Security  T.  Co.  r.  Eobh,  142 
Fed.  78,  73  C.  C.  A.  302;  Coulter  r. 
Assn.,  144  111.  App.  255;  cit.  the  text; 
Board  v.  Lovejoy,  143  ^^jch.  555,  107 
N.  W.  276. 

Where  portion  of  document  offered  ad- 
verse party  seeking  to  liave  all  of  it  in 
must  specify  bearing  of  sujipressed  por- 
tion. Eogers  r.  Chester  (E.  I.).  69  A. 
848. 
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BcrHnls  in  record,  196-55;  Neglect  of 
duty,  199-62;  Burden  of  proof  as  to  com- 
pcnsalion,   202-76. 

182-1  Dorian  r.  Walters.  132  Ky. 
54,   no  S.  W.  313. 

Receipt  in  full  from  sureties  of  officer 
in  default  at  previous  term  not  open  to 
collateral  attack  on  (]uestion  of  eligibil- 
ity to  second  term,  state  paid  in  full 
bv  thom.  S.  V.  Eeid,  122  La.  590,  47 
S.   912. 

182-3  Dorian  v.  Walters.  132  Kv,  54. 
116  S.  W.  313. 


Existence  of  office  for  which  compensa- 
tion sought  must  be  shown  by  [daintiff. 
Fact  that  name  was  on  pay  roll  as  cer- 
tified by  authorities  does  not  estab- 
lish. Bullis  r.  Chicago,  235  111.  472,  So 
X.   E.   614. 

182-4  Wellington  r.  Corinna,  104  Me. 
252,  71  A.  889;  Holton  v.  Beck,  20  N. 
D,  5,  12.5  X.  W.  104S;  U.  S.  r.  Weema, 
7  Phil.  Isl.  241  (ailinission  by  accused 
of  e.xercise  of  oOicial  duties).  See  S. 
r.  Poulin,  105  Me.  224,  74  A.  119. 
183-7  Holtan  v.  Beck,  20  N.  D.  5, 
J 25  N.  W.  104S,  quot.  the  text;  in- 
choate proceedings  incompetent  to  ahoi* 
valid    ai)pointment. 

184-9  Eussell  v.  S.,  171  Ind.  623,  87 
N.    E.    13. 

184-11  Barry  r.  Smith,  191  Masa 
78.  77  X.  E.  109»  (oflicer's  testimony 
competent  to  prove  he  is  officer);  S.  r. 
Twining,  73  X.  J.  L.  3,  62  A.  402; 
S.  V.  Clark,  64  W.  Va.  625,  63  S.  E. 
402.  See  Morrison  r.  Pence,  82  Kan. 
420,  lOS  P.  831. 

185-14     See  Rowland  r.  Prentice,  143 

Mich.    347,    106   X.   W.   1105. 

Burden  on  party  alleging  qualification 

of  ollicer  to  act    in    jdace    of    another. 

Ga.sson    r.    Atkins,    59    Misc.    14.5,    112 

X.  Y.  S.  234. 

188-28     Miner      r.      Beurmann,      165 

Mich.  672.  131  X.  W.  3SS;  S.  f.  Grimm, 

220  Mo.  483.  119  S.  W.  626. 

188-29     Bullis    r.    Chicago.     235     HI 

472,    S5   X.   E.   614;    Dorian   r.   Walters, 

132   Kv.  54,   116  S.   W.   313;    Wilson  t: 

Tye.  31   Kv.  L.  R.  401.  102  S.  W.  S.><x 

189-30     P.    r.   Davidson,   2   Cal.   App. 

100.  S3  P.  161. 

189-32     Touart    r.   S..    173    Ala.    4o3, 

56  S.  211. 

194)-33     Mahon  r.  S..  46  Tex.  Cr.  234, 

79   .<.   W.  28, 

191-3G    Contra.  Williams  r.  Finch,  155 
Ala.  399,  46  S.  645. 

192-40  S.  r.  Huff.  172  Tnd.  1,  87  X. 
E.  141,  ex  parte  decision  by  adminis* 
trative  oflicer.  not  convincing. 
192-41  Intention  material  element 
in  deter?nining  whether  absence  results 
in  abandonment  of  oflice;  proof  of  neg- 
lect not  det'isive.  School  Dist.  r.  Gar- 
rison. 90  Ark.  335,  119  S.  W.  275. 
192-42  Written  resignation  <lelivered 
to  officer  authorized  to  receive  or  to  fill 
vacancy  presumptive,  but  not  conclu- 
sive of  intention  to  resiirn.  S.  r.  Bud- 
worth.  104  Minn.  •:-".7,  116  X.  W.  486. 
Reasons  leading  to  removal  of  officer 


1395 


Vol.  9 


OFFICERS 


immaterial.  Sullivan  v.  Martin,  81 
Conn.  585,  71  A.  783. 
193-45  Action  of  governor,  aftei 
notice  and  hearing,  conclusive.  P.  v 
Ahearn,  139  App.  Div.  88,  123  N.  Y.  S. 
845. 

193-46  Presumed  officer  knows  wheth- 
er his  claim  authorized,  and  that  he 
has  collected  fees  in  advance  as  en- 
titled. Law  V.  Smith,  34  Utah  394,  98 
P.  300. 

193-48  For  particular  rulings,  see 
Cutchin  V.  City,  113  Va.  452,  74  S.  E. 
40'3. 

Conversation  relative  to  cause  of  re- 
moval, competent.  P.  v.  Tompkins,  20'8 
N.  Y.  353,  101  N.  E.  865. 
Civil  service  rules  approved  by  state 
civil  service  commission  are  competent. 
P.  V.  Tompkins,  supra. 
196-55  Judgment  of  acquittal  not 
conclusive  on  hearing  of  charges  of 
conduct  unbecoming  officer.  P.  i\  Bing- 
ham, 13ii  App.  Div.  602,  119  N.  Y.  S. 
417. 

Evidence  to  show  malfeasance  by  filing 
false  claim.  See  Law  v.  Simith,  34 
"Utah  304,  98  P.  300. 
Charges  of  neglect  of  duty  not  met  by 
proof  that  city  may  be  protected 
against  financial  loss  thereby.  Bolger 
V.  Detroit,  153  Mich.  540,  117  N.  W. 
171. 

Trial  body  may  view  work  alleged  in- 
sufficiently supervised  to  better  under- 
stand testimony,  especially  in  presence 
of  counsel  for  arraigned  officer.  Bolger 
V.   Detroit,   supra. 

Recitals  in  record  as  to  motive  of  mem- 
bers of  body  voting  to  remove  employe, 
or  of  body  not  conclusive,  if  consisting 
of  matter  not  required  spread  on  rec- 
ord. Garvey  v.  Lowell,  19i9  Mass.  47, 
85  N.   E.   18.2. 

197-56  P.  V.  Bingham,  134  App. 
Div.  602,  119  N.  Y.  S.  417. 
Evidence  must  be  clear  and  satisfactory 
if  officer  vested  with  discretion.  S.  v. 
Hospers,  147  la.  71 2^,  126  N.  W.  818. 
197-57  Costas  v.  Insular  Govern- 
ment, 221  U.  S.  623;  The  Ship  Poll 
Cary,  45  Ct.  CI.  219;  Appling  v.  S.,  195 
Ark.  185,  138  iS.  W.  866;  McCarthy  v. 
Board,  15  Cal.  App.  576,  115  P.  458; 
P.  V.  Land  Co.  (Colo.),  117  P.  141; 
Frost  V.  Board,  43  Colo.  43,  95  P.  289; 
McLean  v.  Co.,  44  Colo.  184,  98  P.  16; 
Board  v.  Eobbins,  82  Conn.  623,  74  A. 
938  (negligible  in  weight) ;  S.  v.  E.  Co., 
58  Fla.  524,  50  S.  425;  Eowe  v.  Spencer, 
13'2  Ga.  4ae>  64  S.  E.  466;  Ham^y  v. 


Collier,  136  Ga.  309,  71  S.  E.  431;  In- 
dependent Highway  v.  Ada  County,  24 
Ida.  416,  134  P.  542;  Teeple  v.  S., 
171  Ind.  268,  86  N.  E.  49;  Pittsburgh, 
etc.  E.  Co.  V.  Comrs.,  171  Ind.  189,  86 
N.  E.  328;  Melville  v.  S.,  173  Ind. 
352,  89  N.  E.  490;  Christensen  V.  Peter- 
son  (la.),  144  N.  W.  315;   S.  V.  Clark, 

141  la.  397,  119  N.  W.  719;  Dever  v. 
Piatt,  81  Kan.  200,  105  P.  445;  Eay 
t\  Miller,  78  Kan.  843,  98  P.  239; 
Taylor  v.  ,9parks  (Ky.),  118  S.  W. 
970;  Story  v.  Little,  135  Ky.  115,  121 
S.  W.  1023;  Higgins  v.  Carbajal,  123 
La.  733,  49  S.  489;  Manuel  v.  Mayor, 
111  Md.  196,  73  A.  705;  Whiting  v. 
E.  Co.,  203  Mass.  298,  88  N.  E.  907; 
Curtiss  V.  Assn.,  17'8  Mich.  •50,  144  N. 
W.  ,818;  Martin  v.  Dist.,  93  Minn.  409, 
101  N.  W.  952;  Day  r.  Smith,  87  Miss. 
395,  39  S.  526;  Shelton  v.  Franklin,  224 
Mo.  342,  133  S.  W.  1084;  Griffin  v. 
Franklin,  224  Mo.  667,  123  S.  W. 
1092;  Conner  t\  Nevada,  188  Mo.  148, 
88  S.  W.  356;  Smith  v.  Vickery,  235 
Mo.  413,  138  S.  W.  502;  S.  V.  Eobertson, 

142  Mo.  App.  3i8,  135  S.  W.  315;  Van 
Natta  V.  E.  E.  Co.,  231  Mo.  373,  120 
S.  W.  738;  Childers  v.  Pickenpaugh, 
219  Mo.  376,  118  S.  W.  453;  Van  Pelt 
r.  Parry,  318  Mo.  680,  118  S.  W.  425; 
Kreisel  V.  Snavely,  135  Mo.  App.  155, 
115  S.  W.  1059;  Western  U.  T.  Co.  v. 
Dodge  County,  80'  Neb.  33,  117  N.  W. 
468;  Brunke  V.  Gruben,  84  Neb.  80'6, 
123  N.  W.  37;  S.  v.  Clark,  32  Nev.  145, 
104  P.  593;  S.  v.  Kelly,  76  N.  J.  L. 
576,  70  A.  342;  In  re  New  York,  137 
App.  Div.  803,  133  N.  Y.  S.  656;  Eem- 
ington  V.  S.,  116  App.  Div,  533,  101  N. 
Y.  S.  953;  Craft  v.  Lent,  53  Misc. 
481,  103  N.  Y.  S.  366;  In  re  Webster, 
106  App.  Div.  360,  94  N.  Y.  S.  laSO; 
Culp  i\  City,  130  N.  Y.  S.  705;  P.  v. 
Hayes,  135  App.  Div.  19,  119  N.  Y. 
S.  SO'S;  Brayman  v.  Grant,  130  App. 
Div.  372,  114  N.  Y.  S.  336;  In  re 
Comrs.,  64  Misc.  620,  120-  N.  Y.  S. 
580;  Thrash  v.  Comrs.,  150  N.  C.  693, 
64  S.  E.  772;  In  re  Farkash,  8  O.  N.  P. 
(N.  S.)  137;  Christ  i'.  Fent,  16  Okla. 
375,  84  P.  1074;  S.  r.  Olcott,  67  Or. 
214,  135  P.  95,  902;  Smith  V.  Cox,  83 
S.  0.  1,  65  S.  E.  233;  S.  v.  Flagstad, 
25  S.  D.  337,  136  N.  W.  585;  Gibson 
V.  Smith,  34  S.  D.  514,  134  N.  W.  T33; 
Fullerton  L.  Co.  v.  Tinker,  23  S.  D. 
437,  118  N.  W.  70O;  Balden  v.  S.,  122 
Tenn.  704,  137  S.  W.  134;  Flores  v. 
Hovel  (Tex.  Civ.),  135  S.  W.  606;  Gil- 
lean  V.  Witherspoon   (Tex.   Civ.),   124 
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S.  W.  &09;  Slaughter  r.  Cooper,  56  Tex. 
Civ.  ]r>9,  121  S.  AV.  173;  Wohb  r.  Cald- 
well (Tex.  Civ.),  112  S.  W.  97;  Tooele 
Bldg.  Assn.  r.  High  School  (Utah),  134 
P.  894;  Carpenter  r.  Gibson,  82  Vt. 
336,  73  A.  1030  (non-rpsident  notary); 
S.  V.  Hcuston,  nn  Wash.  2(W,  \m  P. 
474;  Groat  Northern  R.  Co.  v.  Sno- 
homish Countv,  .-^  Wash.  23,  102  P. 
881;  S.  r.  Dist  .  .'H  Wash.  I«5«?,  lOG  P. 
203;  Taylor  r.  Village,  147  Wis.  91,  133 
N.  W.  593;  S.  r.  Dahl.  MO  Wis.  301, 
12S  N.  W.  748;  S.  v.  Rose,  14^)  Wis.  300, 
1^2  N".  W^  751 ;  Pogors-B.  Co.  f .  Board, 

139  WMs.  13.-,  120  N.  W.  S19;  Rogers 
V,  Board,  139  Wis.143,  120  N.  W.  852; 
Strange  v.  Land  Co..  136  Wis.  516.  117 
N.   W.   1023;    State  Bk.  r.  Kienborger, 

140  Wis.  517,  122  K  W.  1132.  Seo 
vol.  9,  p.  944,  n.  51,  and  supplement 
thereto.  Contra  where  all  facts  neees- 
sary  to  give  jurisdiction  must  affirm- 
atively appear  in  record.  Chiingo,  etc. 
P.  Co.  V.  Countv,  R7  Ark.  400.  112  S. 
W.  977. 

Presumption  conclusive  on  collateral  at- 
tack where  canvassing  board  certified 
result  of  election.  In  re  McTonaughy, 
106  Minn.  392,  119  N.  W.  408. 
198-58  Belcher  r.  Harr,  94  Ark.  221, 
12.6  S.  W.  714;  San  Francisco  S.  Co. 
V.  Tnd.  Co.,  11  Cal.  App.  095,  106  P. 
Ill;  S.  r.  Barr,  7  Penne.  (Del.)  340, 
79  A.  730;  Ople  r.  Belleville,  1  J3  Til. 
App.  514;  Martindale  '".  Rochester,  171 
Ind.  250,  86  N.  E.  321;  Tn  re  Drain- 
ago  Dist..  14-6  Ta.  564,  123  N.  W. 
1059;  Molynenx  r.  Grimes,  7S  Kan.  830, 
98  P.  278;  Barron  r.  Kaufman,  131  Kv. 
642,  115  S.  AV.  787;  Canard  r.  S.,  2 
Okla.  Cr.  505.  103  P.  737;  Me.iia  r. 
Alimorong,  4  Phil.  Tsl.  572;  Anderson 
V.  Co.  (Tex.  Civ.).  120  S.  W.  91  <^;  S. 
f.  Montgomerv,  57  Wash.  192,  lOO  P. 
771;  S.  r.  Citv.  64  Wash.  3<^9.  llfi  P. 
87S;  dwell  r.  Travis,  140  Wis.  547,  123 
N.  W.  111. 

Presumption  disappears  in  face  of  op- 
posing evidence.  ITuttig-^f.  P.  B.  < 'o. 
r.  Co.,  140  Mo.  App.  374.  124  S.  W. 
1004. 

198-59  Brvan  r.  Straus.  157  Mich. 
49,  121  X.  W.  301;  S.  /-.  ?^tock  Co.,  56 
Or.  283.  106  P.  780;  Garrison  r.  Arnett 
(Tex.  Civ.),  126  S.  W.  Oil.  F/xistence  of 
authority  to  net  must  be  shown  by  party 
claiming.  First  Nat.  Bk.  r.  Whisen- 
hunt.  94  Ark.  583,  127  S.  W.  90S. 
198-60  Porter  v.  S.,  124  Oa.  297,  52 
S.   E.   283;    Lauve  v.   Wilson,   114   La. 


699,  38  S.  522;  Abbott  r.  Rockland,  105 
Me.  147,  73  A.  865. 
199-61     Buchanan     v.     Barnsley,     51 
Tex.  Civ.  253.  112  S.  W.  118. 
199-62     No  presumption  as  to  Tise  of 
funds    bv    officers.      Leavitt    t?.    Somer 
ville,   ion   Mo.   517.   75   A.   54. 
Future  official  action  presumed  in  har- 
mony with    duty,   notwithstanding  con- 
trary declarations  in   advance.      Tavlor 
fj.  Sparks   (Kv.),  118  S.   W.   1>70;   S.   c. 
Adcock.   225  Slo.   33.5,  124  S.  W.  1100. 
No  jiresumption  that  officers  will  exceed 
iurisdiction    thoufrh    asked.      Atchison, 
etc.  R.  Ck).  V.  Co.,  22  Okla.  106,  98  P. 
330. 

Officer  sued  for  neglect  of  duty  con- 
cerning lew  must  iustifv  failure.  First 
I.  Bk.  r.  Lee,  19  N.  D.'  10,  120  N.  W. 
1093. 

199-63  Louisiana  P.  Com.  v.  Co.,  213 
U.  S.  414;  P.  V.  Montez,  49  Colo.  4.36, 
110  P.  639;  Stov  V.  Co.,  106  Tnd.  316, 
78  N.  E.  1057;  Barrv  r.  Smith.  191 
:Nrass.  78,  77  N.  E.  lOitO;  P.  r.  Shellen- 
berg,  133  App.  Div.  79,  117  N.  Y.  S. 
820;  Missouri,  etc.  R.  Co.  r.  S..  24  Okla. 
331,  103  P.  613;  Chi.ago.  etc.  R.  Co. 
r.  S.,  24  Okla.  370,  103  P.  617;  Atchi- 
son, etc.  R.  Co.  V.  S.,  23  Okla.  510. 
101  P.  262;  Slaughter  r.  Cooper.  56 
Tex.  Civ.  169.  121  S.  W.  173;  Berger  r. 
DeLoach,  .56  Tex.  Civ.  .532,  121  S.  W. 
591;  Salt  Lake  Co.  r.  Clinton.  39  Utah 
462,  117  P.  1075;  Gre.at  Northern  R. 
Co.  r.  Countv,  54  Wash.  23.  102  P.  881. 
200-66  C.  r.  Wotton.  201  Mass.  81, 
87  N.  E.  202;  Barrv  r.  Smith.  191  Mass. 
78,  77  N.  E.  1099;  5  L.  R.  A.  (N.  S.) 
102^=^. 

200-67  Tneligibility  or  defe^^t  in 
election  must  be  shown.  C.  v.  Wotton. 
201  Mass.  81,  87  N.  E.  202. 
201-73  Roberts  r.  St.  Marvs,  78 
T^'an.  707,  9S  P.  211. 
201-7.'5  Tn  re  Bogaskie,  58  ^Dsc.  S43, 
10<)   N.   Y.  S.  ."99. 

202-75  See  P.  V.  Davidson.  2  Cal. 
App.  100,  83  P.  161;  Denver  r.  Spencer, 
34  Colo.  270,  «52  P.  5T10:  P.  r.  Carr,  231 
Til.  502.  S3  N.  v..  Cf'O. 
202-76  Duties  of  officer,  testified  to 
by  him  in  absence  of  written  evidence 
defininir.  Perrv  r.  Sheldon,  30  R.  I. 
420.    7'    \.    090. 

Burden  as  to  compensation. — Tf  duties 
performed  by  officer  not  incidental  to 
those  imposed  burden  on  defendant  to 
show  rendition  without  expectation  of 
compensation.  Merzbach  v.  ^fayor.  1fi3 
N.  Y.  16,  57  N.  E.  96;  Morgan  f.  New 
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York,  im  N.  Y.  237,  82  N.  E.  1089. 
If  services  rendered  incidental  to  regu- 
lar duties  plaintiff  must  show  rendition 
with  such  expectation  by  himself  and 
superior.  Bookman  V.  New  York,  133 
App.  Div.  242,  117  N.  Y.  S.  197. 
Authority  of  officer  shown  "by  acts  if 
formal  action  by  governing  body  not 
required.  Eoberts  v.  St.  Marys,  78  Kan. 
70i7,  98  P.  211. 

203-78  Presumption  of  regularity  of 
official  action  overcome  by  slight  evi- 
dence of  wilful  neglect,  thereby  cast- 
ing burden  on  officer.  Frost  v.  Board, 
43  Colo.  43,  95  P.  289. 
203-S2  Officer  must  show  money 
properly  applied  entrusted  for  disburse- 
ment. Flowers  r.  County,  138  Ky.  59, 
127  S.  W.  512. 

Finding  by  superior  of  neglect  of  duty 
by  officer  presumed  correct.  Dockins 
V.  Wilbanks,  0  Ga.  App.  680,  65  S'.  E. 
689. 

204-83  P.  V.  Templeman,  169  111. 
App.  287;  Sharp  v.  S.  (Ind.  App.),  99 
N.  E.  1072;  S.  V.  O'Neill,  114  Mo.  App. 
611,  90  S.  W.  4.10;  Union  Inv.  Co.  t\ 
Eosenzweig  (Wash.),  139  P.  874. 
Proof  of  falsity  of  notary's  certificate 
puts  burden  on  him  to  show  action  in 
good  faith.  Blaes  v.  C,  29  Ky.  L.  E. 
908.  96  S.  W.  80'2.  See  Phillips  v.  Eg- 
gert,  133  Wis.  318,  113  N.  W.  -6:86. 
204-84  Collection  of  taxes  presumed 
made  after  lapse  of  reasonable-  time. 
Dudley  v.  Barrett,  66  W.  Va.  363,  66 
S.    E.    .507. 

207-98  Anltman  T.  M.  Co.  v.  Burch- 
ett,  15  Okla.  490,  83  P.  719. 
207-2  Burden  shifted  by  slight 
proof  of  facts  tending  to  show  culpa- 
bility if  facts  determinative  of  officer's 
liability  peculiarly  within  knowledge. 
Kleinpeter  v.  Castro,  11  Cal.  App.  83, 
103  P.   1090. 

210-9  See  U.  S.  v.  Pierson,  145  Fed. 
814,  76  C.  C.  A.  390. 
213-20  Cicero  r.  Grisko,  240  HI.  220, 
88  N.  E.  478  (though  made  by  clerk  un- 
der officer's  direction  and  not  exam- 
ined) ;  Heritage  r.  S.,  43  Ind.  App.  595, 
88  N.  E.  114  (statute  makes  settlements 
conclusive  though  compromises  to  avoid 
litigation). 

213-22  Trustees  v.  Cowden,  240  Til. 
39,  88  N.  E.  2.85. 

214-24     See  Nagle  p.  U.  S.,  145  Fed. 
302.   70  C.  C.  A.   181. 
215-27     See  IT.  S.  v.  Pierson,  14o  Fed. 
814,  76  C.  C.  A.  390. 


216-29     Trustees  v.  Cowden,  240  111. 

30,  8'8  N.  E.  285. 

216-33  U.  S.  v.  Pierson,  145  Fed 
814,  76  C.  C.  A.  390. 
Sureties  cannot  show  reports  by  prin- 
cipal misrepresented  sum  in  his  hands. 
Cowden  r.  Trustees,  143  III.  App.  241. 
217-34  Officer's  books  kept  during 
second  term  inadmissible  in  action  on 
bond  given  for  first  term,  except  on 
cross-examination  of  expert  accountant 
to  show  errors  in  report.  King  Coun- 
tv  V.  Whittlesey,  52  Wash.  206,  100  P. 
320. 

222-54  Nature  of  act  by  officer 
shown  as  bearing  on  good  faith.  Kirk 
V.  Board,  etc.,  83  S.  C.  372,  65  S.  E. 
387. 

226-72  Cicero  v.  Grisko,  240  111.  220, 
88  N.  E.  478;  S.  V.  Leeper,  146  N.  0. 
655,  61    S.  E.  .585. 

227-78  State  must  show  corrupt,  act 
by  officer  whose  removal  sought.  Bur- 
den not  east  upon  him  by  evidence 
which  shows  only  part  of  duties  dis- 
charged by  him  and  overpayment  there- 
for. S.  r.  Kennedy,  82  Kan.  373,  108 
P.  837. 

228-81  See  vol.  11,  p.  801,  n.  58,  and 
supplement  thereto. 

229-86  Officer  accused  of  falsely  cer- 
tifying to  affidavit  to  be  used  in  pen- 
sion ease  may  show  oath  administered 
to  affiant  before  statement  written.  U. 
S.  r.  Medina,  15  N.  M.  204,  103  P.  976. 
Lack  of  funds  shown  to  excuse  non- 
performance of  duty  which  could  not 
be  met  without  them.  Dunten  V.  S.,  172 
Ind.  59,  87  N.  E.  733. 
229-89  Abnormal  profits  by  officer 
call  for  explanation.  U.  S.  v.  Garter, 
217  U.  S.  286. 


ORDEE  OF  PEOOF 

'Arifl  the  indictment,  S32-1;  Statutory 
regulation,  234-6. 

232-1  Texas  &  P.  E.  Co.  t?.  Eosbor- 
ough,  209  Fed.  205,  126  C.  C.  A.  2-99; 
Boice  V.  S.  (Ala.  App.),  65  S.  83;  Sav- 
age V.  S.,  9'  Ala.  App.  334,  62  S.  999; 
Eoden  Groc.  Co.  v.  Gipson,  9  Ala.  App. 
164,  62  S.  388;  Braarey  v.  S.,  3  Ala. 
App.  212,  58  S.  95;  King  r.  Electric  Co., 
1  Ala.  App.  639,  55  S.  1030;  Presslev  v. 
S.,  166  Ala.  17,  52  S.  337;  Southern  E. 
Co.  V.  Hatter,  165  Ala.  423,  51  S.  723; 
Eain  v.  S.  (Ariz.),  137  P.  550;  Logia 
Suprema  v.  Aguirre,  14  Ariz.  390,  129 
P.  503;   Davey  v.  S.,  99^  Ark.  547,  139 
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S.  W.  629;  San  Pedro  L.  Co.  v.  Schroe- 
tcr,  15G  Cal.  158,  J03  P.  888;  P.  v. 
Uaughs,  8  Cal.  App.  107,  96  P.  407; 
Land  V.  Johnston,  156  Cal.  253,  104  P. 
449;  Wendlinjr  L.  Co.  v.  Co.,  153  Cal. 
411,  95  P.  1029;  Moody  v.  Peirano,  4 
Cal.  App.  411,  88  P.  380;  Bashore  v. 
Mooney,  4  Cal.  App.  276,  87  P.  553; 
In  re  Dolbeer,  149  Cal.  227,  86  P.  695; 
Burnell  r.  Morrison,  46  Colo.  533,  105 
P.  876;  Kingsbury  v.  P.,  44  Colo.  403, 
99  P.  61;  Sheridan  v.  Patterson,  34 
Colo.  267,  82  P.  539;  Prudential  Ins. 
Co.  V.  Hummer,  36  Colo.  208,  84  P.  61 ; 
Treasury  T.  Co.  v.  Gregory,  38 
Colo.  212,  88  P.  445;  San  Miguel 
M.  Co.  V.  Bonner,  33  Colo.  207,  79  P. 
1025;  S.  V.  Buonomo  (Conn.),  90  A. 
225;  Holeomb  Co.  v.  Clark,  86  Conn. 
319,  85  A.  376;  Sherlock  i\  Yarn.,  64 
Fla.  447,  59  S.  953;  Dannelly  v.  Russ, 
54  Fla.  285,  45  S.  496;  McMillan  v. 
Eeese,  61  Fla.  360,  55  S.  588;  Minchew 
1-.  Lumb.  Co.,  5  Ga.  App.  154,  62  S.  E. 
716;  Cntter-S.  Co.  v.  Clements,  5  Ga. 
App.  291,  63  S.  E.  58;  Abbott  r.  S.,  11 
Ga.  App.  43,  74  S.  E.  621;  Glasco  t\ 
S.,  137  Ga.  336,  73  S.  E.  578;  Southern 
E.  Co.  V.  Clav,  130  Ga.  563,  61  S.  E. 
226;  Standard  C.  M.  r.  Cheatham,  125 
Ga.  649,  54  S.  E.  650;  Sch witters  v. 
Springer,  236  111.  271,  86  X.  E.  102; 
Oflner  v.  Tt.  Co.,  174  III.  App.  82;  Wen- 
ger  V.  Const.  Co.,  170  111.  App.  383; 
Hale  V.  Hale,  169  111.  App.  272;  Tinkle 
V.  Wallace,  167  Ind.  382,  79  N.  E.  355; 
American  Surety  Co.  v.  S.,  50  Ind.  App. 
475,  98  N.  E.  829;  City  of  Logansport 
V.  Newby,  49  Ind.  App.  674,  98  N.  E. 
4;  Cook  r.  S.,  169  Ind.  430,  83  N.  E. 
1047;  Miller  r.  Springfield,  6  Ind.  Ty. 
115,  89  S.  W.  1011;  S.  r.  Stutches  (la.), 
144  N.  W.  597;  Adamson  i\  Harper 
(la.),  143  N".  W.  844;  S.  v.  Gulliver 
(Ta.),  142  N.  W.  948;  Kossuth  Bk.  v. 
Richardson,  14-1  la.  73S.  118  X.  W.  906; 
Fritz  V.  Co.,  136  la.  699,  114  N.  W. 
193;  Van  Camp  v.  Citv.  130  Ta.  716, 
107  N.  W.  933;  S.  r.  Seligman,  127  la. 
415,  103  N.  W.  357;  Michner  v.  Ford, 
7S  Kan.  837,  98  P.  273;  McBrido  r. 
Steinweden,  72  Kan.  508,  83  P.  822; 
Smith  V.  C,  154  Kv.  613,  157  S.  W. 
1089;  Duff  V.  C,  153  Ky.  655,  156  S. 
W.  149:  Bennett  r.  C.  150  Kv.  604, 
150  S.  W.  806;  Hathaway  v.  Williams, 
105  Me.  565,  75  A.  129;  C.  v.  Dorr,  216 
Mass.  314,  103  N.  E.  902;  C.  v.  Mac- 
Kcnzie,  211  Mass.  578.  98  N.  E.  598; 
Greene  V.  Corev,  210  Mass.  536,  97  X. 
E.  70;  Carriere  f.  Co.,  2€3  Mass.  322, 


89  N.  E.  544;  Morena  r.  Winston,  194 
Mass.  378,  80  N.  E.  473;  Mallv  v.  W. 
Co.  (Mich.),  148  X.  W.  4J3;  Blickley 
f.  Luce,  148  Mich.  233,  111  X.  W.  752; 
Mueller  v.  Suprs.,  117  Minn.  29<i,  l3o 
X.  W.  996;  Dales  v.  R.  Co.,  169  Mo. 
App.  183,  152  S.  W.  401;  Brasl.ear  v, 
American  Patriots,  161  Mo.  5r,(l,  144  S. 
W.  163;  S.  V.  Dilts,  191  Mo.  665,  90  S. 
W.  782;  S.  V.  Tavlor.  2u2  Mo.  1,  100 
S.  W.  41;  S.  V.  Hill,  46  Mont.  24.  126 
P.  41;  Butte,  etc.  Co.  r.  Barker,  35 
Mont.  327,  89  P.  302,  90  P.  177;  Xovea 
r.  (lifTord,  37  Mont.  13S,  94  P.  842; 
Hoskovec  v.  R.  Co.,  85  Xeb.  295,  123 
X.  W.  305;  Union  P.  R.  Co.  v.  Edniond- 
son,  77  Xeb.  6S2,  110  X.  W.  650;  P.  v. 
Ferrone,  2U4  X.  Y.  551,  98  X.  E.  8; 
Am.  Steel  &  Wire  Co.  f.  Copeland.  159 
X.  0.  556,  75  S.  E.  1002;  S.  c.  Bickford 
(X.  D.),  147  X.  W.  -J07;  S.  r.  Tolley, 
23  X.  D.  284,  136  X.  W.  784;  Zilke  C. 
Johnson,  22  X.  D.  75,  132  N.  W.  G40; 
Petersburg  S.   Dist.  r.   Peterson,  14  N. 

D.  344.  103  X.  W.  756;  Cincinnati  r. 
McLaughlin,  31  O.  C.  C.  5A3;  Crosby 
V.  R.  Co.,  53  Or.  496,  100  P.  300,  101 
P.  204,  cit.  the  text;  Baldi  r.  Ins.  Co., 
30  Pa.  Super.  213;  Anderton  r.  Blais, 
2S  R.  I.  78,  Go  A.  602;  Tucker  r.  R. 
Co.  (R.  I.),  69  A.  850;  Bolton  r.  Co., 
76  S.  C.  529,  .57  S.  E.  .543;  Hughes  r. 
S.,  126  Tenn.  40,  148  S.  W.  543;  Raleigh 
r.  S.  (Tex.  Cr.),  168  S.  W.  1050;  C^rbitt 
r.  S.  (Tex.  Cr.),  163  S.  W.  436;  Howard 
V.  S.  (Tex.  Cr.),  163  S.  W.  429;  White 
r.  S.  (Tox.  Or.),  1-50  S.  W.  609;  Tllinoia 
Cent.  R.  Co.  v.  ^^forris  (Tex.  Civ.).  144 
S.  W.  1163;  Johnson  r.  S.  (Tex.  Cr.), 
149  S.  W.  150;  Beeson  r.  S.,  60  Tex.  Cr. 
39,  130  S.  W.  1006  (under  Code  Crim. 
Proe.  1895,  art.  698);  Welch  r.  S..  57 
Tex.  Cr.  Ill,  122  S.  W.  880;  St.  Louis, 
etc.  R.  Co.  i\  Cassidy,  48  Tex.  Civ.  484, 
107  S.  W.  628;  Holt  r.  Xielson,  37  Utah 
566,  109  P.  470;  S.  r.  Pierce,  87  Vt. 
144,  88  A.  740;  Chesapeake,  etc.  Co.  F. 
Chapman,  115  Va.  32.  78  S.  E.  631; 
Bettman  i\  Skinner,  llS  Va.  24,  73  S.  E. 
436;  Xorfolk  &-  W.  R.  Co.  r.  Thomas, 
110  Va.  622,  66  S.  E.  817;  Pocahontas 
C.  Co.  r.  Williams,  105  Va.  7<>S,  54  S. 

E.  868;  Quiglev  v.  Phelps,  74  Wash.  73, 
132  P.  738;  Linstedt  r.  Co.,  73  Wash. 
624,  132  P.  403;  Anderson  v.  Co.,  57 
Wash.  502,  107  P.  376;  S.  r.  Gohl,  4^ 
Wash.  408,  90  P.  259;  Richardson  V. 
Agnow,  40  Wash.  117.  <*9  P.  404;  Rowe 
V.  Co..  44  Wash.  6.5^8.  87  P.  921  ;  Siemers 
r.  Ins.  Co.,  143  Wis.  114,  12fi  X.  W. 
669;    Olwell   t".   Skobis,    126   Wis.   308, 
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105  N.  W.  777;  Howard  v.  Beldenville 
L.  Co.,  129  Wis.  98,  lOS  N.  W.  48. 
See  Holcomb  Co.  v.  Clark,  86  Conn.  319, 
85  A.  376;  Decker  v.  S.  (Tex.  Cr.),  154 
S.  W.  566;  S.  t\  MacLeod,  ?&  Wash. 
175,  laS  P.  648;  vol.  12,  p.  6,  n.  5,  and 
supplement  thereto. 

A  holding  that  good  character  of  de- 
fendant cannot  be  shown  till  after  de- 
fendant has  testified  or  evidence  as  to 
self  defense  has  been  adduced  is  error. 
Gilbert  v.  S.,  8  Okla.  Or.  543,  128  P. 
IIOO,  129  P.  671. 

Discretion  not  to  be  exercised  to  aid 
trickery  or  promote  unfairness.  Her- 
ricks  v.  R.  Co.,  257  111.  264,  100  N.  E. 
897. 

In  Am.  Steel  &  Wire  Co.  p.  Copeland, 
159  N.  €.  5.56,  75  S.  E.  1002,  "evidence 
of  the  defendants,  as  to  the  conversa- 
tion with  the  agent  of  the  plaintiff  was 
not  strictly  competent  at  the  time  it 
was  offered,  because  it  was  a  declara- 
tion after  the  event,  but  it  appears 
that  the  deposition  of  the  agent  was 
on  file,  in  which  he  denied  the  con- 
tract as  contended  for  by  the  defend- 
ants, but  that  this  deposition  was  in- 
troduced by  the  plaintiff,  and  the  dec- 
laration of  the  agent  was  competent 
to  contradict  his  evidence  contained  in 
the  deposition.  His  honor  could  have 
permitted  the  introduction  of  the  evi- 
dence out  of  its  order,  in  the  exercise 
of  his  discretion,  and,  if  his  ruling  was 
not  on  this  ground,  it  is  not  reversible 
error,  because  the  evidence  was  made 
competent  by  the  introduction  of  the 
deposition." 

Eeopening  cases,— Savage  r.  S.,  8  Ala 
App.  334,  62  S.  999;  S.  -r.  Martin,  102 
Miss.  165,  59  S.  7;  Fegler  v.  Gibson 
(Mo.  App.),  106  S.  W.  1096;  S.  v.  Solon, 
347  Mo.  672,  153  S.  W.  1023;  P.  v. 
Soule,  142  N.  Y.  S.  876;  Gilbert  v.  S., 
8  Okla.  Cr.  329,  137  P.  889;  Dring  v. 
Tp.,  31  S.  D.  197,  140  N.  W.  246;  Green- 
wood r.  S.  (Tex.  Cr.),  168  S.  W.  100; 
Cole  i\   S.    (Tex.  Ct.),   156  S.   W.   929. 

See  Hamman  v.  Emerson,  135  La.  

65  S.  765. 

Eeopening  ease  for  additional  evidence 
Grusin  v.  S.  (Ga.),  75  S.  E.  350. 
In  New  York  "in  a  criminal  trial, 
after  the  ease  has  been  finally  sub- 
mitted to  the  jury,  and  before  their 
retirement,  the  trial  may  be  reopened 
for  the  purpose  of  permitting  evidence 
to  he  introduced  on  an  essential  point 
which  had  been  overlooked."  P.  r.  Fer- 
rone,  204  IJ.  Y.  551,  98  N.  E.  8,  citing 


P.  V.  Beilly,  4S  App.  Div.  218,  63  N.  Y. 
S.  18,  af.  without  opinion  164  N.  Y. 
600,  50>  N.  E.  1128. 

It  is  an  abuse  of  discretion  for  the 
court  to  deprive  a  litigant  of  the  ben- 
efit of  material  evidence  solely  upon 
the  technical  ground  that  it  was  not 
offered  at  the  proper  time.  Bass  v. 
Lumb.  Co.  (Tex.  Civ.),  146  S.  W.  658. 
Before  testimony  received  in  felony  in- 
dictment must  be  read  to  accused  if 
statute  requires,  or  testimony  received 
before  must  be  reintroduced,  which 
must  be  affirmatively  shown,  as  must 
waiver  of  right  to  have  it  read.  Es- 
sary  v.  S.,  53  Tex.  Cr.  596.,  Ill  S.  W. 
927. 

234-3  P.  V.  Emmons,  7  Cal.  App.  685, 
95  P.  1032;  S.  v.  Washelesky,  81  Conn. 
22,  70  A.  62;  P.  r.  Lukoszus,  242  111. 
101,  89  N.  E.  749;  Cook  v.  S.,  169  Ind. 
430,  82  N.  E.  1047;  S.  v.  Gebbia,  121 
La.  1083,  47  S.  32;  S.  v.  Pierce,  87  Vt. 
144,  88  A.  740.  See  vol.  3,  p.  663;  n. 
13,  and  supplement  thereto.  But  see 
Brown  v.  S.,  88  Miss.  166,  40  S.  737, 
defendant  cannot  be  controlled  in  the 
order  of  introduction  of  testimony. 
234-3  American  S.  Oo.  v.  Works,  31 
App.  Cas.  (D.  -0.)  304;  Central  Nat 
Bk.  r.  Bk.,  31  App.  Cas.  (D.  C.)  391; 
Penn  r.  E.  Co.,  129  Ga.  856,  60  S.  E. 
172;  Todd-r.  Crail,  167  Ind.  48,  77  N. 
E.  402;  Tennessee  R.  Co.  v.  Walker,  155 
Ky.  768,  160  S.  W.  494;  Duff  v.  C,  153 
Ky.  655,  156  S.  W.  149;  P.  v.  Blake, 
157  Mich.  533,  122  N.  W.  113;  Gulf, 
etc.  E.  Co.  P.  Matthews  (Tex.  Civ.),  89 
S.  W.  983;  Howard  v.  Beldenville,  129 
Wis.  98,  108  N.  W.  48. 
But  such  discretion  cannot  be  exercised 
arbitrarily.  Bass  v.  Lumb.  Co.  (Tex. 
Civ.),  146  S.  W.  658. 
234-4  Traup  i?.  S.,  160  Ala.  125,  49 
S.  332;  Eain  v.  S.  (Ariz.),  137  P.  550; 
Logia  Suprema  v.  Aguirre,  14  Ariz. 
390,  12(9  P.  503;  Midland  V.  E.  Co.  v. 
Co.,  91  Ark.  180,  120  S.  W.  380;  P. 
V.  Scott,  22  Cal.  App.  54,  133  P.  496; 
In  re  Dolbeer,  149  Cal.  227,  86  P.  695; 
Casey  v.  Eichards,  10  Cal.  App.  57,  101 
P.  36;  Jaynes  r.  P.,  44  Colo.  535.  99 
P.  325;  Prudential  Ins.  Co.  v.  Hummer, 
36  Colo.  208,  84  P.  61;  Sherlock  v. 
Yarn,  64  Fla.  447,  59  S.  953 ;  Charles  v. 
S.,  58  Fla.  17,  50  S.  419;  Eiehbourg  v. 
Rose,  53  Fla.  173,  44  S.  60;  Bridger 
v.  Bk.,  126  Ga.  821,  56  S.  E.  97;  Brooke 
V.  Lowe,  123  Ga.  358,  50 .  S.  E.  146; 
Wenger  r.  Const.  Co.,  170  111.  App.  383; 
Morse  v.  Fuller,  164  111.  App.  85;  Hale 
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V.  Hale,  169  111.  App.  272;  Tinkle  v. 
Wallace,  166  Ind.  382,  79  N.  E.  355; 
Adamson  v.  Harper  (la.),  143  N.  W. 
844;  S.  t\  Gulliver  (la.),  142  N.  W. 
948;  Carr  v.  Way,  141  la.  245,  119  N. 
W.  700;  McBride  f.  Steinweden,  73 
Kan.  508,  83  P.  822;  Tenn.  R.  Co.  v. 
Walker,  155  Ky.  768,  160  S.  W.  494; 
Camden  R.  Co.  v.  Lester  (Ky.),  118  S. 
W.  268;  Louisville  R.  Co.  r.  Beard,  28 
Kv.  L.  R.  921,  90  S.  W.  944;  Brock- 
m'iller  v.  Wks.,  14S  Mich.  642,  112  N. 
W.  688;  Himmelberger-ll.  L.  Co.  v.  :Mc- 
Cabe,  220  Mo.  154,  119  S.  W.  357; 
Gross  V.  Watts,  206  Mo.  373,  104  S.  W. 
30;  Noves  r.  Clifford,  37  Mont.  138,  94 
P.  842;  Butte,  etc.  Co.  v.  Barker,  35 
Mont.  327,  89  P.  302,  90  P.  177;  S.  f. 
Barr,  90  Xeb.  766,  134  N".  W.  525;  Mad- 
son  V.  Rutten,  16  N.  D.  2,S1,  113  N.  W. 
'872;  Gower  i\  Short,  36  Okla.  30.  127 
P.  485;  Gilbert  v.  S.,  8  Okla.  Cr.  329, 
127  P.  889;  Dring  V.  St.  Lawrence,  31 
S.  D.  197,  140  N.  W.  246;  Wells  r.  R., 
82  Vt.  108,  71  A.  1103;  Southern  R-.  Co. 
V.  Stockdon,  106  Va.  693,  56  S.  E.  713; 
Richardson  t'.  Agnew,  46  Wash.  117,  89 
P.  404. 

See  Herrman  v.  Combs,  119  Md.  41,  85 
A.  1044;  Baltimore,  etc.  R.  Co.  v.  Moon, 
118  Md.  386.  84  A.  536;  S.  r.  Pierce,  87 
Vt.  144,  &8  A.  740. 

May  be  prejudicial  to  admit  evidence 
after  defendant's  counsel  has  closed 
argument  to  .iurv.  Balee  v.  C,  153  Ky. 
5.i«,  l.-G  S.  W.  147. 

Promissory  note  is  within  rule.  McKen- 
nev  V.  Ellsworth,  165  Cal.  326,  132  P. 
75. 

Refusal  to  permit  Introduction  of  evi- 
dence inadvertently  omitted  (ifTered  be- 
fore instruction,  prejudicial  error.  Par- 
ker-Washington Co.  r.  Dennison,  249 
Mo.  449,  155  S.  W.  797;  Revnolds  r.  S. 
(Tex.  Cr.),  160  S.  W.  362.  See  Rankin 
V.  Miller,  190  Fed.  342. 
Relevant  evidence  should  not  be  re- 
jected because  not  offered  until  case 
submitted.  Wood  v.  Kelsey,  90  Ark. 
272,  119  S.  W.  258. 

234-5  Higdon  r.  Garrett,  103  Ala. 
285,  .50  S.  323;  Wilson  r.  .Tornigan,  57 
Fla.  277,  49  S.  44;  Putnal  r.  S.,  56 
Fla.  86,  47  S.  864;  Jackson  r.  Co..  7 
Ga.  App.  644.  67  S.  E.  898;  Smith  r. 
Kellev,  143  111.  App.  640;  German  Am. 
Bk.  V.  Owens,  143  111.  App.  211;  Bart- 
lett  V.  Co..  142  la.  .538,  119  N.  W.  720; 
S.  r.  Seligman,  127  la.  415.  103  N.  W. 
357;  Harris  r.  Palmer.  2.5  Okla.  770, 
aOS  P.  385;  Seay  r.  Ellison,  25  Okla. 


710,  107  P.  656;  Crosby  t\  E.  Co.,  53 
Or.  496,  100  P.  300,  101  P.  204,  eit.  the 
text;  Moore  L.  Co.  i".  Walker,  110  Va. 
775,  67  S.  E.  374;  Bellingham  r.  Linck, 
53  Wash.  208,  101  P.  843;  Spencer  v.  T. 
Co.,  53  Wash.  77,  101  P.  509. 
See  Ritchey  r.  Pakas,  136  App,  Div. 
879,  121  N.  Y.  S.  834. 
Error  not  predicable  on  court's  action. 
Higdon  1-.  Garrett,  163  Ala.  285,  50  S. 
323;  Shires  v.  S.,  3  Okla.  Cr.  89,  99  P. 
1100. 

234-6  Loder  v.  Jayne,  142  Fed.  1010; 
Bashore  v.  Mooney,  4  Cal.  App.  276, 
87  P.  5o3;  Moodv  r.  Pcirano,  4  Cal. 
App.  411,  88  P.  3S0;  Treasury  T.  Co. 
V.  Gregory,  38  Colo.  212,  88  P.  445; 
Richbourg  r.  Rose,  53  Fla.  173,  44  S. 
69;  Dannellv  v.  Russ,  54  Fla.  2So,  4o 
S.  496;  Standard  C.  M.  r.  Cheatham,  125 
Ga.  649,  54  S.  E.  650;  Southern  R.  Co. 
r.  Clav,  130  Ga.  563,  61  S.  E.  226;  Todd 
V.  Crail,  167  Ind.  48,  77  N.  E.  402; 
Burke  r.  Burke,  142  la.  206,  119  N.  W. 
121);  McBriile  r.  Steinweden,  72  Kan. 
508,  83  P.  S22;  Kil>bv  r.  Gibson,  72  Kan. 
375,  83  P.  968;  S.  r.  Pousson,  134  La. 
279,  63  S.  902;  Ph.Trr  r.  Shadel,  115 
La.  92,  38  S.  914;  Miller  r.  Leib,  109 
Md.  414,  73  A.  466;  Brockmiller  r. 
Wks.,  148  Mich.  642,  112  X.  W.  688; 
S.  r.  Currier,  225  Mo.  642,  12-3  S.  W. 
461;  Gross  r.  Watts,  206  >ro.  373.  104 
S.  W.  30;  Xoves  r.  Clifford,  37  Mont. 
13S,  94  P.  842';  I'nion  P.  R.  Co.  r.  Ed- 
mondson,  77  Xeb.  6S2,  110  X.  W.  6,50; 
Petersburg  S.  Dist.  r.  Peterson,  14  N. 
T).  344,  103  X.  W.  756;  Stowell  f.  Hall. 
56  Or.  2.56.  108  P.  182;  Buck  r.  Mc- 
Keesport,  223  Pa.  211.  72  A.  514;  Baldi 
r.  Ins.  Co..  30  Pa.  Super.  213;  Anderton 
r.  Blais,  28  R.  T.  78,  6.5  A.  602;  St. 
Louis,  etc.  R.  Co.  'r.  Cassidy,  48  Tex. 
Civ.  484,  107  S.  W.  62S;  Pocahontas  C. 
Co.  r.  Williams,  105  Va.  70S,  54  S.  E. 
868;  Richardson  r.  Agnew,  46  Wa.'»h. 
117,  89  P.  404;  Rowo  r.  Co..  44  Wash. 
658.  87  P.  921  ;  Howard  r.  Boldenvillo 
L.  Co.,  129  Wis.  0^.  109  X.  W.  4^; 
Olwell  r.  Skobi.-?.  126  Wis.  308,  105  X. 
W.    777. 

Rebuttal  testimony  received  though 
proiM^rly  adduced  before  resting.  Pru- 
dential Ins.  Co.  r.  Hummer,  36  Colo. 
208  84  P.  61 :  International  R.  Co.  r. 
McVey,  46  Tex.  Civ.  181,  102  S.  W. 
172. 

Statutory  regiilation. — Deposition  of 
plaintiff  read  after  several  witnesses 
have  testified  for  her  in  chief,  though 
statute   provides   no   person   shall    tes- 
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tify  for  himself  in  chief,  in  ordinary 
action,  after  introducing  testimony  for 
himself  in  chief,  nor  in  an  equitable 
action  after  taking  other  testimony  for 
himself  in  chief,  where  her  deposition 
was  taken  before  such  witnesses  tes- 
tified. Cumberland  T.  T.  Co.  v.  Over- 
field,  33  Ky.  L.  R.  421,  106  S.  W.  242. 
235-8  Owen  v.  Co.,  126  Wis.  412,  10.5 
N".  W.  924. 

236-9  Campbell  v.  R.  Co.,  95  Minn. 
375,  104  N.  W.  547;  Yazoo  R.  Co.  v. 
Grant,  86  Miss.  565,  3&  S.  502;  War- 
ren f.  S.,  54  Tex.  Cr.  443,  114  S.  W. 
380  (or  for  cross-examination).  See  P. 
V.  Kawasaki,  23  Cal.  App.  92,  137  P. 
2-87;  Osgood  V.  Poole,  165  111.  App.  63. 
236-10  Surawitz  v.  Pristasz,  201 
Fed.  335,  11,9  C.  C.  A.  573;  Osgood  v. 
Poole,  165  HI.  App.  03;  Owen  r.  Co., 
126  Wis.  412,  105  N.  W.,  924.  See  Hall 
r.  Hall,  153  Ky.  379,  155  S.  W.  755. 
236-11  Way  v.  S.,  155  Ala.  52,  46  S. 
273;  Baum  v.  Palmer,  165  Ind.  513,  76 
N.  E.  108;  Chesapeake  &  O.  R.  Co.  v. 
White's  Admx.,  147  Ky.  15,  143  S.  W. 
1046;  Painter  V.  I^ong,  69  W.  Va.  765, 
721  S.  E.  1092. 

Court  may  permit  plaintiff  on  reljuttal 
to  offer  evidence  to  support  action. 
Moody  r.  Peirano,  4  Cal.  App.  411,  88 
P.  380. 

Error  in  excluding  evidence  cured  by 
court's  offer  to  admit  it  at  close  of 
evidence,  witnesses  not  discharged. 
Nail  v.  Brown,  1.50  N.  C.  533,  64  S.  E. 
434. 

236-13  Wendling  L.  Co.  v.  Co.,  153 
Cal.  411,  95  P.  1029;  P.  v.  Nail,  24.2 
111.  2i84,  89  N.  E.  1012;  P.  v.  Barnes, 
202  N.  Y.  77,  '95  N.  E.  15;  Beard  v. 
Beard,  66  Or.  512,  1-33  P.  797,  134  P. 
1196. 

No  abuse  of  discretion  to  refuse  to  re- 
ceive evidence  to  disprove  contributory 
negligence  before  evidence  offered  in 
support  of  that  issue.  Owen  v.  Co., 
126  Wis.  412,  105  N.  W.  924. 
Litigant  knowing  from  pleading  and 
otherwise  that  adversary  will  attempt 
to  defeat  claim  by  denying  existence 
may  offer  evidence  of  admissions  or 
corroborative  declarations  by  such  ad- 
versary without  previously  examining 
him  relative  thereto  and  before  he  has 
testified.  Atlas  L.  Co.  v.  Flint,  20  S. 
D.  118,  104  N.  W.  1046'. 
237-14  Sheridan  v.  Patterson,  34 
Colo.  267,  82  P.  .539;  Blickley  v.  Luce, 
148  Mich.  238,  111  N".  W.  752;  Hall  v. 
Wagner,  111  App.  Div.  70,  97  N.  Y.  S. 


570;  Bunnell  v.  Kintner,  27  Pa.  Super. 
605;  International  R.  Co.  V.  McVey,  46 
Tex.  Civ.  181,  102  S.  W.  172. 
237-15  Crawford  v.  S.,  4  Ga.  App. 
789,  62  S.  E.  501;  Burk  v.  Reese,  143 
la.  496,  121  N.  W.  1016  (not  within 
court's  discretion  to  permit);  Leisti- 
kow  V.  Zuelsdorf,  18  N.  D.  511,  122  JST. 
W.    340. 

237-16  Evidence  in  chief  improperly 
received  on  cross-examination.  Durk- 
heimer  r.  Co.,  55  Or.  37,  104;  P.  895. 
238-18  Cefalu  v.  Dearborn,  162  Ala. 
105,  49  S.  1030;  Turner  v.  S.,  160  Ala. 
55,  49  S.  304;  Stewart  v.  Mundy,  131 
Ga.  586,  m  S.  E.  986;  S.  v.  Rohn,  140 
la.  640,  119  N.  W.  88;  Hathaway  f. 
Williams,  105  Me.  565,  75  A.  129;  Mc- 
Coy V.  Niblick,  221  Pa.  123,  70  A.  577; 
Hughes  V.  S.,  126  Tenn.  40,  148  S.  W. 
543 ;  Gulf,  etc.  R.  Co.  v.  Williams  (Tex. 
Civ.),  13e  S.  W.  527;  Wickham  r.  Left- 
wich,  112  Va.  225,  70  S.  E.  503;  First 
Nat.  Bk.  V.  Wnnderlich,  145  Wis.  193, 
130  N.  W.  98. 

Evidence  in  chief  should  be  offered  in 
opening.  Morehead  v.  Anderson,  30  Ky. 
L.  R.  113i7,  100  S.  W.  340;  Multnomah 
Co.  V.  Co.,  49  Or.  204,  89  P.  389. 
Reopening  case  for  further  evidence. 
Bynum  v.  Brady,  82  Ark.  603,  100  S. 
W.  66;  W.  U.  T.  Co.  v.  Hanley,  85  Ark. 
263,  107  S.  W.  1168;  In  re  Dolbeer,  149 
Cal.  227,  86  P.  695;  Wilson  r.  John- 
son, 51  Fla.  370,  41  S.  395;  Standard 
C.  M.  V.  Cheatham,  125  Ga.  649,  54 
S.  E.  650;  Watson  i\  Barnes,  125  Ga. 
733,  54  S.  E.  723;  Southern  R.  Co.  v. 
Clay,  130  Ga.  563,  61  S.  E.  226;  Hock 
r.  Magerstadt,  124  111.  App.  140;  P.  v. 
Wcimers,  225  111.  17,  80  N.  E.  45; 
Tinkle  f-.  Wallace,  167  Ind.  382,  79  N. 
E.  355;  Todd  r.  Crail,  167  Ind.  48,  77 
N.  E.  402;  Miller  v.  Co.,  6  Ind.  Ty. 
115,  89  S.  W.  1011;  McBride  v.  Stein- 
weden,  72  Kan.  508,  83  P.  822;  Louis- 
ville R.  Co.  V.  Beard,  28  Ky.  L.  R.  921, 
90  S.  W.  944;  Morena  t\  Winston,  194 
Mass.  378,  80  N.  E.  473;  Blickley  v. 
Luce,  148  Mich.  233,  111  N.  W.  752; 
Gross  V.  Watts,  206  Mo.  373,  104  S. 
W.  30;  S.  V.  Miles,  199  Mo.  530,  98  S. 
W.  25;  S.  V.  Dilts,  191  Mo.  665,  90 
S.  W.  782;  Willett  v.  Morse  (N.  J.), 
60  A.  362;  M'anard  v.  R.  Co.,  74  N.  J. 
L.  39,  64  A.  1054;  Standard  Co.  v.  Mer- 
ritt,  48  Misc.  498,  96.  N.  Y.  S.  181; 
Potsdam  Co.  v.  Potsdam,  112)  App.  Div. 
810,  99  N.  Y.  S.  551;  Petersburg  S 
Dist.  r.  Peterson,  14  N.  D.  344,  103 
N.  W.  756;  Jones  v.  Wright  (Tex.  Civ.), 
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92  S.  W.  1010;  St.  Louis,  etc.  R.  Co. 
V.  Johnson  (Tex.  Civ.),  94  S.  W.  162; 
St.  Louis,  etc.  R.  Co.  v.  Cassidy,  48 
Tex.  CHv.  484,  107  S.  W.  62S;  Gulf,  etc. 
R.  Co.  V.  Matthews  (Tex.  Civ.),  89  S. 
W.  983;  Wilkie  r.  Co.,  lOo  Va.  290,  .'54 
S.  E.  43;  Howard  r.  Co.,  129  Wis.  98, 
108  N.  W.  48.     But  see  Lewis  v.  Helm, 

40  Colo.   17,  90  P.  97. 

After  motion  for  nonsuit  suhmitted 
court  may  grant  or  refuse  plaintiff  j»er- 
niission  to  introduce  a<litional  evi- 
dence.    Terry  v.  Williams,  148  Ala.  468, 

41  S.  804;  Brooke  r.  Lowe,  122  C.a.  3.')8, 
50  S.  E.  146;  Richardson  r.  Ajrnew,  46 
Wash.  117,  89  P.  404.  But  see  Pitts- 
burg G.  Co.  V.  Roquemore  (Tex.  Civ.), 
88  S.   W.  449. 

When  by  reason  of  accident,  inadver- 
tence or  mistake  as  to  necessity  for  do- 
ing so  to  make  out  a  prima  facie  case, 
plaintiff  has  omitted  to  intro-lure  evi- 
dence court  will  reopen  case  to  prevent 
nonsuit.  Penn  v.  R.  Co.,  129  Ga.  8.^6, 
60  S.  E.  172. 

While  motion  for  a  directed  verdict  is 
argued  court  may  reopen  case  for  fur- 
ther evidence.  Bridger  v.  Bk.,  126  Ga. 
821,    56   S.    E.   97. 

Plaintiff  may  recall  witness  for  fur- 
ther testimony  whore  defendant  offers 
no  proof.  Dorr  Co.  r.  R.  Co.,  128  la. 
359,  103  N.  W.  1003;  Brockmiller  r. 
W'ks.,  148  Mich.  642,  112  N.  W.  688. 
In  Texas  testimony  must  be  received 
anv  time  before  argument  conchidefl. 
]^rahs  r.  S.,  54  Tex.  Cr.  390,  113  S.  W. 
11    (statute). 

238-19  Chandler  r.  Higgins.  1.5G  Ala. 
511.  47  S.  2.S4;  California  Wine  Assn. 
r.  Ins.  Co.,  l.Tfl'  Cal.  49,  112  P.  858. 
Perhaps  abuse  of  discretion  not  to  per- 
mit him.  Etly  v.  Co.,  130  Ky.  723,  113 
S.   W.   896. 

Documents  filed  in  absence  of  parties 
after  closing  taking  evidence  disre- 
garde<l.  Wellman  r.  Blackmon,  1.5o 
Mich.  672,  119  N.  W.  1103. 
240-24  Security  T.  Co.  v.  Robb,  142 
Fed.  78,  73  C.  C.  A.  302. 
241-27  Southern  R.  Co.  r.  Leard. 
146  Ala.  349,  39  S.  449;  Quong  Vu  r. 
Tv.,  12  Ariz.  183,  100  P.  462;  .\llen  r. 
Shires,  47  Colo.  433,  107  P.  1070;  White 
r.  R.  Co.,  6  Penne.  (Del.)  10.",.  6.T  A. 
931;  Thompson  r.  S..  137  Ga.  164.  73 
S.  E.  363;  S.  P.  Cutts,  24  Ida.  320.  133 
P.  115;  Ross  r.  S..  169  Tnd.  :^<58.  .S2  N". 
E.  781;  German  Tns.  Pk.  r.  Mnrtin.  131 
Ky.  57,  114  S.  W^  319;  ^finih-Tn  r.  R. 
Co.,  205  Mass.  402,  91  N.  E.  414;  Amer- 


ican S.   Co.  V.  Cole,  174  Mich,  42.   140 

N.   W.   622;   Bradv   r.   R.  Co.,  76  N.  J. 

L.   744,   71   A.   238;    Cleveland    r.   Shaw 

(Tex.  Civ.),   119  S.   W.  ss3;   Dubois  v. 

Robv.   ^4   Vt.  46.5,  80  A.   150. 

See  Martinez  v.  P..  .5.5  Colo.  51.  132  P. 

64. 

Unnecessary  to  further  prove  defend- 
ant's knowledge  of  rejiutation  of  bawdy 
house  as  jircicrjviisite  to  eviilonce  of 
character  of  house.  C.  i\  Brink,  49 
Pa.   Sui)er.   620. 

241-28  Quong  Yu  v.  Tv.,  12  Ariz. 
183,  KX)  P.  462;  P.  r.  Cars'on.  1.55  Cal. 
164,  99  P.  970;  Treasury  T.  Co.  v.  Greg- 
ory, 38  Colo.  212,  88  P.  445;  S.  r.  Buo- 
nomo,  87  Conn.  285,  87  A.  977;  Ta.  L.r 
r.  Co.,  82  Conn.  220,  72  A.  laSO;  .la.  k- 
son  r.  Buice,  132  Ga.  51,  63  S.  E.  •>_;5; 
BalsAvic  r.  Balswic,  179  111.  App.  118; 
Woitonik  r.  Shuttler.  174  111.  App.  431; 
Chi.ago  f.  Saldman,  129  HI.  App.  2^2; 
Felker  r.  Breece.  226  Mo.  32<i.  126  S, 
W.  424;  Butte  C.  M.  Co.  r.  Barker, 
35  Mont.  327,  89  P.  302.  90  P.  177; 
Gibson  V.  H.iul,  32  Nev.  360.  108  P. 
759;  Humi.hries  r.  R.  Co.,  84  S.  C.  203, 
65  S.  E.  1051;  Wisegarver  r.  Yinper 
(Tex.  Civ.).  122  S.  W.  925;  Van  Horn 
r.  Co.,  54  Wash.  117,  103  P.  42. 
See  Bash  ore  v.  >roonev,  4  Cal.  App.  276. 
87  P.  553;  vol.  11.  p.  18.5,  n.  2v>.  and 
suj)plement  thereto. 

Declarations  of  defendant  admitt^'d  be- 
fore i>resum])tive  cnsi'  of  oonsjdracy 
proven  if  made  relevant  subso<|uontly. 
Loiler  r.  .Lavne,  142  Fed.  HHit;  Cook  C. 
S.,  169  Ind."  430,  82  X.  E.  1047. 
242-29  German  Ins.  Bk.  r.  Martin, 
131    Kv.  57.    114  S.   W.   319.     Sw   vol. 

11,  p.  185.  n.  2S.  and  vol.  12,  p.  162,  n. 

12.  and  supplements  thereto. 
242-30  Atlantic  C.  L.  R.  Co.  r.  Part- 
ridge, 58  Fla.  1.53.  50  S.  634:  Sims  f. 
Sims.  131  Ga.  262.  62  S.  E.  192:  St 
Louis  S.  R.  Co.  r.  Marshall  (Tex.  Civ.), 
12" t  S.  W.  512. 

242-32  S.  r.  Gebbia.  131  T>a.  1'^^, 
47  .*=5.  32:  Rowe  r.  Whatcom,  etc.  Co..  44 
Wash  658.  87  P.  921.  But  see  Bnum  C. 
Palmer.  16.5  Tnd.  .513.  76  X.  E.  108. 
243-33  Flint  Mfg.  Co.  r.  Beckett, 
167  Tnd.  491,  ?f>  N.  E.  .503.  Seo  Lind- 
sav  r.  S..  138  Oa.  818,  7«  S.  E.  369; 
vol.  9.  p.  131.  n.  54;  vol.  12,  p.  1S9,  n. 
78  ,nnd  sn]»plemonts  thereto. 
243-36  Henry  r.  Frohlichst^in.  149 
Ala.  330.  43  S.  126;  Bashore  r.  Mooney, 
4  Cal.  App.  276,  87  P.  5.53;  Dannelly  r. 
Russ.  o4  Fla.  2^'.  45  .<?.  406  flinks  in 
chain  of  title) ;  Boss  v.  Saylor,  39  Mont. 


1403 


Vol.  9 


OWNEBSillP 


559,    104    P.    864;    Southern    E.    Co.    v. 

Stockdon,    lOie   Va.    693,    56   S.    E.    713 

(ordinance). 

244-38     Hurst  v.  S.,  1  Ala.  App.  235, 

56   S.    18;    Harper   Mach.   Co.   r.   Eyan- 

Unmack  Co.,  85  Conn.  359,  82  A.  1027; 

S.   V.   Washelesky,    81    Conn.   22,    70   A. 

62;  Fritz  v.  G.  &  E.  Co.,  136  la.  699,  114 

N.  W.  193. 

See  Tucker  v.  S.,  9  Okla.  Cr.  555,  132 

P.  689;  vol.  11,  p.  185,  n.  25,  and  vol. 

12,    p.     189,    n.    78,    and    supplements 

thereto. 

245-40     Southern  E.  Co.  v.  Leard,  146 

Ala.  349,  39  S.  449;  Gallagher  v.  Maeh. 

Co.,  177  111.  App.  198. 

246-44     Vincent  V.  Co.,  85  Conn.  512, 

84  A.  84;   Anthony  &  C.  Co.  v.  Brown, 

214  Mass.  439,  101   N.  E.   1056;   Micln- 

tyre   v.   Smyth,   108'  Va.   736,   62)  S.    E. 

930;    Henderson    v.    Coleman,    19    Wyo. 

183,  115  P.  439,  rehear,  dtnied,  id.  1136. 

248-50     S.  i\  Stutches   (la.),   144  N. 

W.  597.    'See  vol.  14,  p.  795,  n.  89,  and 

supplement   thereto. 

251-61     S.  V.  Kesner,  72  Kan.  87,  82 

P.  720;  S.  V.  Gohl,  46  Wash.  408,  90  P. 

259.  See  vol.  3,  p.  662,  n.  10  et  seq., 
and   sujiplement  thereto. 

251-63  P.  V.  Maughs,  8  Cal.  App. 
107,  96  P.  407.  See  Cook  v.  S.,  169  Ind. 
430,   82   N.  E.  1047. 

251-64  Questions  for  court's  discre- 
tion. P.  V.  Swaile,  12  Cal.  App.  192, 
107  P.  134. 

252-65     P.     V.    Barnnovieh,     16     Cal. 
App.  427,  117  P.  572.    See  vol.  3,  p.  663, 
n.    12,   and   supplement  thereto. 
Admissibility     of     dying     declaration 
shown    after    receiving.      Hawkins    v. 
U.  S.,  3  Okla.  Cr.  651,  108  P.  561. 
Receiving    evidence    of    admission    "by 
accused  on   rebuttal  testimony   of  wit- 
ness   no    serious    error.      Kingsbury    v. 
P.,  44  Colo.  403,  99  P.  61. 
253-71     Anderson    V.    Anderson,    136 
Wis.  328,  117  N.  W.  801. 
254-75     See  vol.  7,  p.  231,  n.  14,  and 
supplement  thereto. 

254-76     See  supra,  ''Impeachment  of 
Witnesses,"    96-23,    also    vol.    7,    p.    96, 
n.   23,   and   supplement   thereto. 
255-78     Cox  V.   Polk,    139    Mo.    App. 

260.  123  S.  W.  102;  Juul  V.  Co.,  55 
Wash.  156,  104  P.  191. 
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257-1  Lightman  v.  Epstein,  164  Ala. 
660,  51  S.  164;  State  Bk.  v.  Keeney, 
134  Mo,  App.  74,  114  S.  W.  353;  Mar- 


rett  V.  Herrington  (Tex.  Civ.),  145  S. 
W.  254;  Jaquith  Co.  v.  Shumway,  80 
Vt.  556,  69  A.  157. 

If  ownership  not  disputed  slight  evi- 
dence sustains.  La  Porte  v.  Henry,  41 
Ind.  App.  197,  83  N.  E.  655. 
257-2  In  re  Diamond,  158  Fed.  370 
(bankruptcy);  Churchill  V.  More,  4  Cal, 
App.  219,  88  P.  390;  Gate  City  F.  Ins. 
Co.  V.  Thornton,  5  Ga.  App.  585,  63 
S.  E.  638;  La  Porte  v.  Henry,  41  Ind. 
App.  197,  83  N.  E.  655;  Carter  v.  Mary- 
land, etc.  Co.,  112  Md.  599,  77  A.  301; 
United  S.  M.  Co.  r.  Co.,  197  Mass.  206, 
83  N.  E.  412;  Hannis  Bist.  Co.  v.  Court, 
62  W.  Va.  442,  59  S.  E.  1051. 
257-3  Baker  v.  Davie,  211  Mass.  429, 
97  N.  E.  1094. 

257-4  Bibber-W.  Co.  v.  E.  Co.,  175 
Fed.  470;  Osborn  v.  Hopkins,  160  Cal. 
501,  117  P.  519;  South  v.  Bk.,  4  Ga. 
App.  92,  60  S.  E.  1087;  Mahan  v. 
Schroeder,  236  111.  392,  86  N.  E.  97; 
Woodward  v.  Donovan,  167  HI.  App. 
503;  Adams  v.  Connelly,  118  111.  App. 
441;  Titcomb  v.  Powers,  108  Me.  347, 
80  A.  '851;  Massachusetts  Nat.  Bk.  v. 
Snow,  187  Mass.  159,  72  N.  E.  959; 
First  Nat.  Bk.  v.  Sprout,  78  Neb.  187, 
110  N.  W.  713;  Gandy  v.  Bissell,  72 
Neb.  356,  100  N.  W.  803;  Price  v.  Bk., 
14  Okla.  268,  79  P.  105;  Talbert  v.  Tal- 
bert,  »7  S.  C.  136,  SI  S.  E.  644;  Gray 
V.  Altman  (Tex.  Civ.),  149  S.  W.  760; 
Myrick  v.  Jackson,  44  Tex.  Civ.  553, 
99  S.  W.  143;  Farmers'  Nat.  Bk.  v. 
Howard,  71  W.  Va.  57,  76  S.  E.  122. 
Corttro  if  plaintiff  not  payee  and  sworn 
denial  exists  of  assignment  and  owner- 
ship. Jones  V.  Wheeler,  23  Okla.  771, 
101   P.   1112. 

Though  endorsed  "by  holder  possession 
presumptive     evidence     of     ownership. 
Hughes    V.    Black     (Ala.),    39    S.    984; 
Gumaer  v.  Jackson,  37  Colo.  39,  86  P. 
885;    Carolina,   etc.    Co.   v.   Co.,    3  Ga. 
App.   732,  60  S.  E.  375. 
259-6     See  Tullis  v.  MeClary,  128  la. 
493,   104  N.   W.    505. 
259-7     Jolly  V.  Huebler,  132  Mo.  App. 
675,  112  S.  W.  1013. 
260-9     Joint   deposit   of  bonds   raises 
presumption    of    co-ownership.     Gerting 
t\  Wells,  103  Md.  624,  64  A.  298,  433. 
Evidence  rebutting  presumption. — Max- 
ler  i\  Hawk,  233  Pa.  316,  83  A.  251. 
260-10    See       supra,       "Bills       and 
Notes,"  525-53. 

Checks  payable  to  cash. — Cleary  v.  Co., 
54  Misc.  537,  104  N.  Y.  S.  831. 
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Possession  of  non-negotiable  instrument 
raises  no  presuinptiou  of  owiu'iship. 
Cuvler  r.  Wallace,  183  N.  Y.  291,  76 
N.'E.  1. 

260-11  Richards  r.  Exp.  Co.,  156 
App.  Div.  268,  141  N.  Y.  S.  306;  In  re 
Perry,  129  App.  Div.  5S7,  11 4  N.  Y.  S. 
246.  See  infra,  "Presumptions,"  926- 
S9. 

260-12  Greene  v.  Carmichael  (Cal. 
App.),  140  P.  45;  S.  v.  Fulman,  7  Penne. 
(Del.")  123,  74  A.  1;  Fisher  r.  S.,  55 
Fla.  17,  46  S.  422;  Peterson  r.  S.,  6  Ga. 
App.  491,  65  S.  E.  311;  Ilvde  r.  Sokol, 
17S  111.  App.  601;  Ware  i".  Souders,  120 
111.  App.  209;  Amundson  r.  Co.,  140  la. 
464,  118  N.  W.  789;  Johnson  r.  John- 
son, 134  Ky.  263,  120  S.  W.  303;  O 'Mal- 
ley  V.  Const.  Co.,  255  Mo.  386,  164  S. 
W.  465;  S.  V.  Starr,  244  Mo.  161,  14S 
S.  W.  8^2;  Cuerth  r.  Arbo^ast,  48 
Mont.  209,  136  P.  3S3;  First  Nat.  Bk.  v. 
Adams,  82  Neb.  801,  118  N.  W.  1055; 
Nelson  v.  Bock,  84  N.  J.  L.  123,  85  A. 
1009;  Oakes  v.  Sloane,  135  App.  Div. 
354,  120  N.  Y.  S.  626;  Douphertv  v. 
W«eks,  126  App.  Div.  786,  111  N.  Y. 
S.  218;  Barasch  v.  Kramer,  62  Misc. 
475,  115  N.  Y.  S.  176;  Mariner  r.  Wass- 
er,  17  N.  D.  361,  117  N.  W.  343;  Ra^'an 
V.  Bank,  38  Okla.  6-5,  131  P.  1093;  Pro- 
bate Court  V.  Williams,  30  R.  I.  144,  73 
A.  382. 

See  Jackson  r.  Jetter  (la.),  142  N.  W. 
431;  vol.  8,  p.  138,  n.  46;  vol.  11,  p.  458, 
n.  3,  and  siippleinont  thereto. 
Homesteader'  ownership  of  timber  cut. 
Babcofk  r.  R.  Co.,  117  Minn.  434.  135 
N.    W.    275. 

Presumption     depends     upon     contract 
under  which   possesion   held   .  Koenigs- 
berK  r.  Blau,  119  N.  Y.  S.  708. 
Presumption   does   not    obtain   apainst 
eata])lished     facts.       Hopkins     r.     Iley- 
wood,   m;   Vt.  4^0.  86  A.  305. 
Deposition   presumed    to    be    owner    of 
fund   standing   in    his   name.     Lowman 
V.  Bk..  4^  f)kla.  519,  139  P.  952. 
Consigned    goods    in   transitu. — Consiji- 
nee  presumecl   to  ha\e  ownorsliip  neces- 
sary   to    bring    action    for    conversion. 
Mlissouri  R.  Co.  v.  Co.,  73  Kan.  295,  85 
P.  408. 

Consigned,  with  knowledge,  receiving, 
presumed  to  own  consignment.  S.  r. 
Johns.  40  la.  12-1,  118  N.  W.  295. 
261-13  Greene  r.  Carmichael  (Cal. 
App.),  140  P.  45;  Amundson  r.  Co.,  140 
Ta.  464.  118  N.  W.  7S9;  Sweenev  r.  L. 
S..  r>."  Misc.  5s<50.  120  X.  Y.  S.  067. 
Consignee  in  bill  of  lading  presumed 


to  own  goofls  specified.  Florence,  etc. 
R.  Co.  r.  Jensen,  4S  Colo.  2S,  10-8  P. 
974.  Presumption  not  conclusive.  Fein 
f.  Weir,  129  App.  Div.  299,  114  N.  Y. 

S.   426. 

262-16  Ilavs  v.  Lomoine,  156  Ala. 
46.5,  47  S.  97;  Rengel  f.  S<-hoden,  179 
111.  App.  151;  McAfee  r.  Montgomcrv, 
21  Ind.  Aj.p.  196,  51  N.  E.  957;  "O'.Mal- 
ley  v.  Const.  Co.,  255  ^^o.  386.  164  S. 
W.  565;  In  re  Perrv,  129  App.  Div.  5S7, 
114  N.  Y.  S.  246;  In  re  Darrow's  Est., 
64)  Misc.  224,  118  N.  Y.  S.  10s2.  Sco 
vol.  9,  p.  910,  n.  27,  and  sujiplement 
thereto. 

263-17  Curtis  v.  Hunt,  15S  Ala.  78, 
4S  S.  598;  Nolan  f.  Nolan,  15.^  Cal. 
476,  101  P.  520  (not  opinion  evidence); 
Taylor  v.  Co.,  82  Conn.  220,  72  A.  10^0; 
Baker  r.  Ins.  Co.,  133  App.  Div.  496, 
117  N.  Y.  S.  1104;  Moonev  r.  S.  (Tex. 
Cr.),  164  S.  W.  828;  Fir.st  Nat.  Bk.  r. 
C.  Co.  (Tex.  Civ.).  153  S.  W.  6.>«0; 
Deckard  i\  S.,  57  Tex.  Cr.  3.T9,  123  S. 
W.  417;  O'Farrell  r.  O'Farrell,  56  Tex. 
Civ.  51,  119  S.  W.  899  (except  when 
whole  issue  turns  upon  it);  United  I. 
Wks.  V.  Co.,  71  Wash.  275,  128  P.  209; 
Dixon,  etc.  Co.  r.  Grain  Co.,  71  W.  Va. 
715,  77  S.  E.  362. 

See  Pichler  r.  Reese,  171  N.  Y.  577.  64 
X.  E.  441. 

Testimony  based  on  another's  knowl- 
edge incompetent  to  show  ownership. 
Brigman    r.   S.,   S   Ala.   App.   400,   62   S. 

"On  his  cross-examination  he  may  bo 
required  to  state  all  of  the  facts  with- 
in his  knowledge  touching  such  tnvnor- 
ship  for  the  purpose  of  ai<ling  the  jury 
in  a.scertaining  the  truth  of  his  state- 
ments and  the  weight  or  value  of  his 
testimony  on  the  aiibjeot.  Siich  cross- 
examination  may  elicit  facts  ami  state- 
ments from  the  witness  showing  to  the 
satisfac  tion  of  the  .iury  that  the  wit- 
ness was  honestly  mist^aken  in  his  tes- 
timony, given  on  his  direct  oxamina 
tion.  as  to  the  ownershii>  of  the  prop- 
erty involved  in  the  tt^timony,  or  that 
he  did  not.  in  fact,  know  to  whom  such 
projiertv*  Tielonged."  Pilcher  r.  Snuth, 
4  .Ma.  "App.  4n.  5«i  S.  r,72. 
Direct  testimony  no  conclusion. — Rasco 
r.  JefTerson.  1)2  Ala.  7<»".  .".s  S.  246; 
Lipschitz  r.  Ilalperin,  53  Misc.  2<iO.  103 
N.  Y.  S.  202;  Hawlev  r.  Bond.  20  S.  D. 
215.  10.^>  N.  W.  4^>l.  But  see  Cate  r. 
Fife.  80  Vt.  404.  T.S  A.  1. 
Prospective  ownership  testifie<1  to.  Per- 
kins r.  Co.,  15o  Cal.  712,  103  P.  190. 
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263-18  Waters  v.  Davis,  145  Fed. 
912,  76  C.  C.  A.  444;  North  Am.  E. 
V.  McElligott,  227  111.  317,  81  N.  E. 
3SS  (name  on  signs  and  bills  of  fare 
admissible) ;  La  Porte  v.  Henry  41  Ind. 
App.  197,  83  N.  E.  655;  Fleishman  v. 
Co.,  148  Mo.  App.  117,  127  S.  W.  660; 
Frisby  v.  T.  Co.,  214  Mo.  567,  113  S. 
W,  1059;  Bailey  t\  Bailey,  139  Mo.  App. 
176,  123  S.  W.  1099  (execution  of  mort- 
gage; Cnerth  v.  Arbogast,  48  Mont. 
209,  136  P.  383  (checks  given  there- 
for); P.  V.  Dairv  Co.,  122  N.  Y.  S.  294; 
Lawson  i;':  Co.,  113  N.  Y.  S.  647;  Gershel 
V.  Exp.  Co.,  113  K  Y.  S.  919;  Casev  v. 
E.  Co.,  128  App.  Div.  86,  112  K  Y.  S. 
522  (insignia  on  office  windows,  sta- 
tionery, etc.,  notwithstanding  existence 
of  another  corporation  tO'  which  letters 
might  apply);  Dougherty  v.  Weeks,  126 
App.  Div.  786,  111  N.  Y.  S.  218  (name 
on  articles  and  their  location) ;  Bunke 
V.  Co.,  110  App.  Div.  241,  97  N.  Y.  S. 
6'G  (that  wires  lead  from  defendant's 
terminal  and  defendant  was  only  tele- 
phono  company,  sufficient  to  show  own- 
ership) ;  Andrews  V.  Grimes,  148  N.  C. 
437,  62  S.  E.  519;  Barnett  v.  Ward 
(Tex.  Civ.),  144  :S.  W.  697;  Jaquith  Co. 
V.  Shumway,  SO  Vt.  556,  69  A.  157  (bill 
of  sale  and  books  to  corroborate  testi- 
monv  of  witness) ;  Anderson  v.  Co.,  57 
Wash.  502,  107  P.  376;  Nelson  v.  N. 
Co.,  52  Wash.  177,  100'  P.  .325. 
See  MeMahon  v.  Cooper,  23  Ida.  413, 
130  P.  456. 

Testimony  of  former  owner  he  sold 
property  in  question  plaintiff's  husband 
irrelevant,  in  case  where  purchaser  de- 
nies seller's  title.  Brewster  v.  Miller, 
31   S.  D.  613,  141  N.  W.  778. 

Consignee  in  bill  of  lading  evidence  of 
ownership.  New  York,  etc.  E.  Co.  v. 
Co.,  215  Mass.  36,  102.  N.  E.  366. 
History  of  two  suits  with  respect  to 
property  not  relied  on  as  source  of  title 
inadmissible.  Shreve-Milligan,  etc.  Co. 
V.  Pelham,  6  Ala.  App.  262,  60  S.  516. 
Assessment  sheets  admissible.  Myers  v. 
Manlove  (Ind.  App.),  101  N.  E.  661. 
Acts  of  stranger  without  plaintiff's 
knowledge  inadmissible.  Huffman  V. 
Boswortii,  25  N.  D.  22,  140  N.  W.  672. 
Evidence  of  reputation  is  inadmissible. 
Strother  r.  McFarland,  166  Mo.  App 
364,  148  S.  W.  988. 

Transactions  between  third  parties,  ir- 
relevant.    Temple  v.  Duran  (Tex.  Civ.), 
121  B.  W.  253. 
Consideration,  paid  or  to  be  paid,  in- 


quired into.  Keane  v.  Co.,  17  Ida.  179, 
105  P.  60. 

Delivery  of  property  to  another  in  con- 
sideration of  money  paid  presumptive 
evidence  of  ownership.  Fisher  v.  S., 
55  Fla.  17,  46  S.  422. 
Proof  of  ownership  of  business. — See 
Lord  r.  Smith,  109  Md.  42,  71  A.  430. 
Register  of  ship  merely  presumptive 
evidence  of  ownership.  Post  r.  Schoon- 
er, 1  Haw.  286. 

Where  ownership  of  tracks  admitted 
presumed  use  exclusive,  that  cars  run- 
ning thereon  owned  by  one  owning 
tracks.  Jennings  v.  E.  Co.,  131  App. 
Div.  587,  106  N.  Y.  S.  279. 
Name  on  wagon  raises  presumption  of 
ownership.  United  B.  Co.  v.  Bass,  121 
111.  App.  299.  See  Hennessey  v.  Baugh, 
29  Pa.  Super.   310. 

Statute  requiring  registration  of  auto- 
mobile by  owner  or  person  in  control 
raises  presumption  that  at  time  of  ac- 
cident person  in  whose  name  automo- 
bile registered  was  owner  or  in  con- 
trol. C.  V.  Sherman,  191  Mass.  439,  78 
N.  E.   98. 

264-19  Shaw  v.  Cleveland,  5  Ala. 
App.  333,  59i  S.  .5:34;  Cohn  &  G.  L.  Co. 
V.  Bobbins,  159  Ala.  280,  48  S.  853; 
Parsons  r.  Co.,  82  Conn.  333,  73  A.  785; 
Harris  v.  Crawley,  161  Mich.  383,  126 
N.  W.  421;  Frisby  v.  Co.,  214  Mo.  567, 
113  S.  W.  1059  (admission  by  counsel 
in  opening  case) ;  Shamp  v.  Lambert, 
142  Mo.  App.  .567,  121  S.  W.  770;  Moore 
r.  Fingar,  138  App.  Div.  920,  122  N. 
Y.  S.  851;  Flieg  v.  Levy,  133  N.  Y.  S. 
249;  Wipperman  Mercantile  Co.  v.  Eob- 
bins  (N.  D.),  135  N.  W.  785;  Eagan  v. 
Bk.,  38  Okla.  65,  131  P.  1093. 
Giving  list  of  property  to  assessor  as 
his  own  an  admission  of  ownership  as 
against  him.  Crump  v.  Walkup,  246 
Mo.  266,  151  S.  W.  709. 
Offer  as  security. — "When  a  person  in 
possession  of  personal  property  offers 
a  mortgage  on  such  property  to  a  bank 
as  security  for  a  loan  of  money,  such 
party  in  possession  of  such  property 
thereby  declares  such  property  to  be 
his  own,  and  represents,  in  effect,  that 
he  holds  the  property  as  his  own  and 
not  for  another."  Pilcher  v.  Smith,  4 
Ala.  App.  444,  58  S.  672. 
Declarations  by  vendor  in  disparage- 
ment of  title  competent  asrainst  party 
claiming  under  him.  Campbell  v. 
Eichorst.  122i  111.  App.  609:  Eemv  v. 
Lilly,  22  Ind.  App.  109,  53  N.  E.  387. 
Declarations  when   not  In  possession, 
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competent.  McClain  r.  Assn.,  17  Ida. 
G.3,  1114  P.  1015. 

Mortgage  given  by  husband  to  secure 
purchase  price  eviilence  of  ownership 
bv  him  rather  than  wife.  Long  f. 
Works.  132  Ga.  66,  63  S.  E.  700. 
265-21  Montgomery  M.  Mfg.  Co.  v. 
Leith,  162  Ala.  246,  50  S.  210;  Par- 
sons V.  Co.,  82.  Conn.  333,  73  A.  785; 
Logre  V.  Elee.  Co.  (Tex.  Civ.),  146  S. 
W.  303.  Contra  where  owner  intrusts 
property  to  agent  solely  for  purpose  of 
operating  (S.  v.  Hencken,  174  Fed.  624, 
&8  C.  C.  A.  378),  and  if  declaration  of- 
fered solely  to  prove  ownership  in  de- 
fendant and  notice  of  it  has  not  been 
given  him.  Cohn  &  G.  L.  Co.  v.  Bob- 
bins, 159  Ala.  289,  48  S.  853. 
Statements  of  stranger,  inadmissible 
unless  owner  had  notice.  Rankin  l*. 
Caldwell,  15-  Ida.  625,  99  P.  108. 
265-22  Eeceipt  no  final  evidence  of 
ownership.  Brinser  v.  Co.,  1  Bovce 
(Del.)  220,  75-  A.  792. 
Minute  book  of  corporation,  best  evi- 
dence of  ownership  of  stock.  Spangen- 
bere  y.  Nesbitt,  22  Cal.  App.  274,  134 
P.  343. 

266-23  P.  t\  Romero,  12  Cal.  App. 
466.  107  P.  709.  See  supra,  "Animals," 
889-3. 

266-24  See  supra,  "Animals,"  891- 
12. 

Rules  made  by  owner  of  mining  land, 
pursuant  to  statute,  admissible  as  con- 
tract between  him  and  persons  extract- 
ing to  show  latter  not  owners  of  ore 
because  .of  non-compliance  with  such 
rules.  Meeks  v.  Co.,  141  Mo.  App.  648, 
124  S.  W.  1084. 

Unprobated  will,  inadmissible  to  show 
ownership  in  beneficiaries  of  particular 
propertv.  Bacon  r.  R.  Co.,  145  111. 
App.   502. 
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272-1     See    Champion    r.    :McCarthy, 

228  111.  87.  81  N.  E.  808;  Breidenstein 
V.  Bertram,  198  Mo.  328,  95  S.  W.  828; 
In  re  Tullv,  54  Misc.  184,  105  N.  Y. 
S.  858. 

272-2  Robertson  v.  Heath,  132  Ga. 
310,  64  S.  E.  73;  In  re  Crocheron 's  Est., 
16  Ida.  441.  101  P.  741;  Swarens  v. 
&w.arens,  78  Kan.  682,  97  P.  968;  Bren- 
neman  v.  TTildebrandt.  137  'S^n.  App. 
82,  119  S.  W.  452;  Orey  r.  Moller.  142 
Mo.  App.  579.  121  S.  W.  1102;  Johnson 
r.  Terrv,  85  Neb.  267,  122  N.  W.  984: 


Ex  parte  Turner,  151  X.  C.  474.  66  S. 
E.  431;  Newsome  r.  Bunch,  144  N.  C. 
15.  56  S.  E.  .309;  Ex  parte  Barnes,  &4 
Or.  548,  104  P.  296;  Ex  parte  Tillman, 
84  S.  C.  552.  66  S,  E.  1049;  Ex  parte 
Davidge,  72  S.  C.  16,  51  S.  E.  2G9;  Par- 
ker V.  Wiggins  (Tex.  Civ.),  86  S.  W. 
788. 

Burden  to  prove  parent  an  improper 
custodian  rests  upon  plaintiff. — CJrego 
r.  Sclmeider  (Tox.  Civ.),  1.',+  S.  W.  361. 
The  prima  facie  right  of  parents  to 
the  custody  of  minor  children  not  be- 
ing an  absolute  right  to  which  they 
can  under  any  and  all  circumstances 
assert  their  claims  and  have  accorded 
to  them  the  custody  of  a  minor  child, 
it  necessarily  results  that  each  case 
must  depend  upon  the  facts  ami  cir- 
cumstances of  that  particular  case. 
Montgomery  v.  Hughes,  4  Ala.  App.  245, 
58  S.   113. 

272-3  Jackson  v.  Clay,  89  Ark.  501, 
117   S.  W.  546. 

Divorce  decree  awarding  custody  prima 
facie  evidence  as  to  l(^gal  ri;:ht  to  cus- 
toilv.  Barlow  r.  Barlow.  141  Cia.  535, 
81  S.  E.  433. 

272-4  Mother  of  illegitimate  child 
entitled  to  custodv  subject  to  welfare. 
Ex  parte  Brvon,  S3  Yt.  108,  74  A.  4*^8. 
272-5  In  i-e  Crocheron 's  Est.,  IG  Ida. 
441,  101  P.  741;  P.  r.  Small,  142  111. 
App.  422  (surroundings  of  father 'a 
home);  Shoaf  v.  Livengood,  172  Ind. 
707,  88  N.  E.  59<^;  Shallcross  r.  Shall- 
cross,  135  Kv.  41 S,  122  S.  W.  223;  Ex 
parte  Collins,  160  Mich.  .531.  125  N. 
W.  389;  Gauthier  r.  Walter.  110  Minn. 
103,  124  N.  W.  634;  Brenneman  v. 
Hildebrandt,  137  Mo.  App.  82.  119  S. 
W.  452;  Ex  parte  Turner.  151  N.  C.  474, 
66  S.  E.  431;  Ex  parte  Tillman,  84 
S.  C.  552,  m  S.  E.  1049;  Ex  parte 
Davidge,  72  S.  C.  16.  51  S.  E.  269; 
Wingard  r.  Wingard,  56  Wash.  354,  105 
P.  833  (child's  welfare  prime  consid- 
eration); Ex  parte  Fields,  5R  Wash. 
2.59,  105  P.  466;  Pierce  v.  Pierce,  62 
Wash.  679,  101  P.  358. 
Financial  condition  of  parties  desiring 
custodv  of  child  inquired  into.  Church- 
ill i\  Jackson.  132  Ga.  666,  64  S.  E. 
691. 

No  need  of  formal  contest  of  petition 
ns  ]ireroquisite  to  takiiiL'  testimony.  In 
ro  Bewlev.  167  Cal.  8.  138  P.  689. 
272-6  Jackson  r.  Clay.  80  .\rk.  ."JOl, 
117  S.  W.  546;  Shallcross  r.  Shallcross, 
135  Kv  418  122  S.  W.  223;  Knepper  v. 
Knepper,  139  Mo.  App.  493,  122  S.  W. 
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1117;  Taylor  v.  Taylor,  103  Va.  750,  50 
S  E.  273.  See  In  re  Croelieron's  Est., 
16  Ida.  411,  101  P.  741. 
In  proceeding  to  set  aside  order  of 
adoption  evidence  as  to  fitness  of  par- 
ent properly  excluded.  Beers  v.  Mer- 
rill, 78  Wash.  576,  139  P.  629. 
S73-7  Knepper  v.  Knepper,  139  Mo. 
App.  493,  122  S.  W.  1117;  Moyer  v. 
Moyer,  7&  N.  J.  Eq.  439,  72  A.  965; 
P.  V.  Gerow,  13&  App.  Div.  824,  121  N. 
Y.  S.  652;  Ex  parte  Fields,  56  Wash. 
259,  105  P.  466;  Pierce  V.  Pierce,  52 
Wash.  679,  101  P.  358  (her  conduct  at 
time  of  hearing  decisive). 
"A  mother  who  is  both  capable  and 
anxious  to  rear  her  own  offspring 
should  not  be  deprived  of  the  oppor- 
tunity to  thus  discharge  the  duty  she 
owes  to  the  child,  without  a  clear  show- 
ing of  unfitness  for  the  trust."  In  re 
Linder's  Est.,  13  Cal.  App.  20i8,  109 
P.  101. 

273-8  P.  V.  Small,  142'  111.  App.  422, 
Peese  v.  Gellerman,  51  Tex.  Civ.  39,  110 
S.  W.   196. 

Opinions  of  qualifications  of  parties  to 
rear  child,  inadmissible.  Facts  neces- 
sary. Churchill  V.  Jackson,  132  Ga. 
666,  64  S.  E.  691. 

Gift   of  child  to  one  of  persons   seek- 
ing custody  testified  to  by  him.  Church- 
ill r.  Jackson,  supra. 
273-9     Ex    parte    Turner,    151    N.    C. 
474,   66  S.  E.   431. 

Scope  of  inquiry  limited  by  final  order 
awarding  custody  of  child  to  father; 
only  matters  occurring  since  made  gone 
into.  Johnson  V.  Terry,  85  Neb.  2'67, 
122  N.  W.  984. 

273-10  Harrist  v.  Harriet,  151  Ala. 
656,  43  S.  962;  Eichards  v.  McHan,  129 
Ga.  275,  58  S.  E.  839;  In  re  Tully,  54 
Misc.  184,  105  N.  Y.  S.  858;  E^x  parte 
Davidge,  72  S.  C.  16,  51  S.  E.  269; 
Peese  r.  Gellerman,  51  Tex.  Civ.  39,  110 
S.  W.  196. 

Change  of  custody  not  granted  if  no 
material  change  in  condition  since  order 
made.  Stanfield  v.  Stanfield,  2S  Okla. 
574,  98  P.  334. 

Guardianship  letters  no  adjudication  as 
to  custodv.  Smidt  V.  Benenga,  140  la. 
3919,  lis  N.  W.  439;  Clarke  v.  Lyon,  82 
Neb.  625,  118  N.  W.  472. 
274-11  Swarens  v.  Swarens,  78i  Kan. 
682,  97  P.  968;  Orey  v.  Moller,  142  Mo. 
App.  579,  121  S.  W.  1102;  Clarke  v. 
Lyon,  82  Neb.  625,  118  N.  W.  472  (par- 
ent 's  unfitness  must  be  positive  and  not 
comparative);    Warnecke  v.  Lane    (N. 


J.  Eq.),  75  A.  233;  Taylor  v.  Taylor, 
103  Va.  750,  50  S.  E.  273. 
274-12  See  Knepper  v.  Knepper,  139 
Mo.  App.  403,  122  S.  W.  1117. 
274-13  P.  V.  Beaudoin,  126  App.  Div. 
505,  110  N.  Y.  S.  592.  (superior  finan- 
cial ability  of  custodian  will  not  weigh 
against  parent 's  right  to  provide) ; 
Parker  v.  Wiggins  (Tex.  Civ.),  86  S.  W. 
788;  Peese  v.  Gellerman,  51  Tex.  Civ. 
39,  110  S.  W.  196.  Co7itra,  Ex  parte 
Fields,  56  Wash.  259,  105  P.  466.  Comp. 
Clarke  v.  Lyon,  82  Neb.  625,  118  N.  W. 
472. 

Financial    ability    of    father    not    con- 
trolling   if    child    young.      O'Neal    V. 
O'Neal,  95  Miss.  415,  48  S.  623. 
275-14     Eaves  v.  Fears,  131  Ga.  820, 
64   S.    E.    269;    Peese  v.    Gellerman,   51 
Tex.  av.  39,  110  S.  W.  196. 
275-15     Eaves  v.  Fears,  131  Ga.  820, 
6'4  S.  E.  269;  Ex  parte  Kembert,  82  S. 
C.  336,  64  S.  E.  150  (positive  assent  to 
custody  by  mother  given  effect) ;  Peese 
V.   Gellerman,  51    Tex.   Civ.    30,   110   S. 
W.  19'6.     See  Parker  v.  Wiggins   (Tex. 
Civ.),  86  S.  W.  788. 
276-16     Ex    parte   Fields,   5©   Wash. 
259,   105   P.  466. 

276-17  Eichards  v.  McHan,  129  Ga. 
275,  58  S.  E.  839;  Looney  v.  Martin, 
123  Ga.  209,  51  S.  E.  304;  Beach  v. 
Brvan,  155  Mo.  App.  33,  133  S.  W. 
635;  Terry  v.  Johnson,  73  Neb.  653,  103 
N.  W.  319. 

276-18     Gay    v.    Thompson,    131    Ga. 
094,  63  S.  E.  133;  Peese  v.  Gellerman, 
51  Tex.  Civ.  39,  110  S.  W.  196. 
S 77-19     Ex    parte    Field,    56-    Wash. 
25'9,  105  P.  466. 

Abandonment 'not  shown.     In  re  Snow- 
ball, 156  Cal.  240,  104  P.  444. 
277-20     Smidt    iK    Benenga,    140    la. 
390,  118  N.  W.  439;  Clarke  v.  Lyon,  82 
Neb.   625,   118  N.  W.  472. 
278-22     Jackson  v.  Clay,  89  Ark.  501, 
117  S.  W.  546;   Shallcross  v.  Shallcross, 
135  Ky.  418,  122  S.  W.  223. 
Right  to  cross-examine  child  and  oft'er 
evidence     in     rebuttal     of     statements 
made  privately  to  judge  not  absolute. 
Daniels  v.  Daniels,  145  la.  422,  124  N. 
W.  169. 

278-23  Eaves  v.  Fears,  131  Ga.  82i0, 
64  S.  E.  269. 

Financial  condition  of  adoptive  parents 
will   not  control   if  father's   rights  not 
surrendered.     Orey  v.   Moller,   142   Mo. 
App.  579,  121  S.  W.  1102. 
278-25    No  presumption  as  to  adop- 


1408 


PARE  XT  AXD  CHILI) 


v.>i.  :i 


tion  from  fact  chilil  lives  with  a  person 
not  his  parent.  Coombs  v.  Cook,  35 
Ok  la.  326,  129  P.  G98. 
281-34  McOIain  v.  Assn.,  17  Ida.  63, 
104  P.  1015;  Fuller  v.  Blair,  104  Me. 
469,  72  A.  182;  Winebremer  f.  Eber- 
hardt,  137  Mo.  App.  059.  119  S.  W. 
530;  Singer  v.  R.  Co.,  119  Mo.  App. 
112,  95  S.  W.  944;  Adams  v.  Cook,  82 
Neb.  684,  118  N.  W.  662  (implie.l  from 
circumstances).  Witness'  conclusion 
in(oini>otent.  Adams  v.  Cook,  sui)ra. 
281-35     Vanatta  v.  Carr,  229  111.  47, 

82  N.  E.  207. 

281-36     Douk  v.  Rezloflf,  229  111.  194, 

83  N.  E.  214;  Bristor  v.  R.  Co.,  128 
la.  479,  104  N.  W.  487;  Lewis  r.  R. 
Co..  83  Kan.  351,  108  P.  95;  McMor- 
row  V.  Dowell,  116  Mo.  App.  289,  90 
S.  W.  738;  Liveslev  v.  Heise,  48  Or. 
147,  85  P.  509;  Harper  r.  Utsev  (Tex. 
Civ.),  97  S.  W.  508;  Weesc  r.  Yokum, 
62  W.  Va.  5.jO,  59  8.  E.  514. 
Emancipation  inferred  from  permitting 
child  to  leave  home  and  shift  for  him- 
self. M<-.Morrow  v.  Dowell,  110  Mo. 
App.   2,S'9,  90   S.  W.   728. 

282-37  Rounds  v.  McDaniel,  133  Ky. 
669,  118  S.  W.  956;  Gulf  C.  Co.  v. 
Abernathy,  54  Tex.  Civ.  137,  116  S.  W. 
869. 

282-38     Biggs  1-.  R.  Co.,  91    Ark.  122, 
120  S.   W.  970.     See   Harper   r.   Utsey 
(Tex.  Civ.),  97  S.  W.  508. 
282-40     Contra,  Ingram  r.  R.  Co.,  152 
K  C.  762,  67  S.  E.  926. 
Evidence  to  prove  intent  of  child   to 
sui»{>ort    parents   admissililo    in    suit   by 
father   for   death    of   son.      Dean    r.    R. 
Co.,  3S  Wash.  56.5,  80  P.  842. 
283-42     IMerrill    r.    Ilussev.    101    Mc. 
439.  64  A.  819. 

283-44  Contra,  Swift  r.  Johnson.  138 
Fed.  867,  71  C.  C.  A.  619;  Smith  r. 
Gilbert,  80  Ark.  52.5,  98  S.  W.  115.' 
Comp.  Clialoux  r.  Co.,  75  N.  11.  281,  73 
A.   301. 

284-47  McMorrow  r.  Dowoll,  11(1 
Wo.  .\i>p.  20,  90  S.  W.  72S. 
284-48  As  to  what  must  bo  proved 
in  criminal  cases,  see  Jackson  r.  S.. 
1  Ga.  App.  733,  58  S.  E.  272;  Mavs 
V.  S.,  122  Ga.  507,  51  S.  E.  503;  Browu 
r.  S..  122  Ga.  568,  .50  S.  E.  378. 
284-49  Burden  to  prove  offense  of 
failure  to  supjiort  rests  on  state.  S.  f. 
Langley,  248  >ro.  54.5.  1.54  8.  W.  713. 
288-62  Payment  of  previous  ac- 
counts incurred  by  child  shown;  such 
evidence  establishes  no  liability.  Al- 
schuler  v,  Anderson,  142  111.  App.  323. 


289-G6      White   V.   Almv,  34   \i.    i.   ..», 

82  A.   397. 

"To   establish   a   claim   of   an    implied 
contract  for  i-xtra  rare  and  attendance, 
the  service  must  be  proven,  and   there 
must  be  testimony  tending  to  show  an 
agreement,  assented  to  by  both  parties, 
binding   in   law   and    requiring  compen 
sarion."     Do  Ilaan's  F'st.  v.  De  Ilaan's 
Est..  IGU  Mich.  146,   131   X.  W.  as3. 
289-67     Messier   v.   Messier,  34  R.   I. 
233,   82   A.  996. 
290-71     White  V.  Almv,  34  R.   I.   29, 

83  A.  397. 

293-83  Pecuniary  loss  presumed  from 
death  of  minor  leaving  parents.  Sav- 
age i\  Hayes,  142  111.  Apji.  316. 
293-85  St.  Louis,  Southwestern  B. 
Co.  r.  Huev  (Tex.  Civ.),  130  S.  W. 
1017. 

In  action  for  child's  death  contribution 
to  parents  may  be  sliown  and  jtcrson- 
nel  of  household.  Inquiry  into  finan- 
cial situation  of  family  must  not  go 
bevond  this.  Kerling  f.  Van  Dusen, 
109  Minn.  4Sl,  134  N.  W.  2.S5. 
294-87  Pecuniary  circumstances  of 
Jiarent  cannot  be  shown  in  action  to 
recover  for  loss  of  services  of  injured 
child  and  expenses  caused  by  injury. 
Pacific  Exp.  Co.  »'.  Watson,  57  Tex.  Civ. 
Ill,  124  S.  W.  127. 

295-89  Bur<len  on  parents  to  show 
non-consent  to  emjdoyment  of  child, 
and  that  jdace  where  working  danger- 
ous. Tennessee,  etc.  Co.  v.  Crotwell, 
156  Ala.  304.  47  S.  64. 
295-92  S<-ott  r.  O'Lcary  (la.).  13S 
X.  W.  512;  Chesapeake,  etc.  Co.  r.  Do 
.\tley,  151  Ky.  109,  151  S.  W.  363. 
Relation  of  master  and  servant  must 
bo  proved.  Franklin  r.  BuU'her,  144 
Mo.  App.  660,  129  S.  W.  42.8. 
296-94  Cost  of  support  during  minor- 
ity must  bo  ma<le  subject  of  testimony 
in  action  to  recover  for  chihl  *a  death. 
Peters  r.  R.  Co.,  23."  Pa.  307.  74  A. 
61. 

296-96     McLeod  r.  McLeod.  14.5  Ala. 
269.    JO  S,   414. 

297-98  Xobles  r.  Hutton.  7  Cal.  App. 
14.  9."^  P.  2*>9;  Sinclair  f.  Higgins.  4fl 
Misc.  136,  93  X.  V.  S.  195. 
297-1  Hes.sian  r.  Patten.  154  Fed. 
829,  83  0.  0.  \.  545;  Sanders  r  Gurley, 
1.53  Ala.  4.59.  44  S.  li»22:  Dolberrv  r 
Dolberrv,  1.53  Al.i.  48.  44  S.  1018;  Mc- 
Leod r.McIyfwl.  14.'.  Ala.  469,  40  S,  414; 
Becker  r.  S<«hwerdtle.  6  Cal.  App.  462, 
92  P.  398;  Bonsnl  r.  Randall.  192  Mo. 
525,  91  S.  W.  475;  Cooper  r.  Moore,  55 
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Misc.  102,  104  N.  Y.  S.  1049;  Powers 
V.  Powers,  46  Or.  479,  80  P.  1058; 
Vaughn  f.  Vaughn,  317  Pa.  496,  66^  A. 
745. 

See  Tompkins  v.  Tompkins,  257  111. 
557,  100  N.  E.  965. 

297-2  McLeod  r.  McLeod,  145  Ala. 
269,  40  S.  414;  Hudson  v.  Hudson,  237 
111.  9,  86  N.  E.  661. 

Presumption  that  conveyance  by  trus- 
tee in  resulting  trust  to  son  of  bene- 
ficial owner,  made  subsequent  to  orig 
inal  purchase  was  in  token  of  parental 
affection  overcome  by  evidence  show- 
ing ages  of  grantee  and  other  heirs 
of  such  owner  and  their  situations. 
Howe  V.  Howe,  199  Mass.  598,  85  N. 
E.  945. 

298-3  Nobles  v.  Hutton,  7  Cal.  App. 
14,  9S  P.  289;  Sinclair  v.  Higgins,  46 
Misc.  136  93  N.  Y.  S.  195. 
298-4  Couch  v.  Couch,  148  Ala.  332, 
42  S.  B24;  Nobles  v.  Hutton,  7  Cal. 
App.  14,  98  P.  289. 

301-12  Whaley  v.  Baver,  99  Minn. 
397.  109  N.  W.  59-6. 

302-13  Mullins  v.  Mullins,  27  Ky. 
L.  E.  1048,  87  S.  W.  764. 
302-16  Kennedy  v.  McCann,  101 
Md.  643,  61  A.  625.  But  see  Moore  v. 
Scruggs,  131  la.  692,  109  N.  W.  205. 
303-19  S'pann  v.  Hellen,  114  La. 
33(5,   38  S.   248. 

305-25  Martz  v.  Fullhart,  142  Mo. 
App.  348,  126  S.  W.  964. 
306-27  Circumstances  show  parent's 
liability.  Martz  r.  Fullhart,  supra. 
307-32  Brittingham  v.  Stadiem,  151 
N.  C.  299,  66  S.  E.  128.  See  Palm  v. 
Ivorson,  117  111.  App.  535;  Maher  r. 
Benedict,  123  App.  Div.  579,  lOS  N.  Y. 
S.  228. 


PAROL  EVIDENCE 

Reason   for  toriting,   329-24;     Boohs    of 

account,  423-46;  Escrow  agreement,  453- 

92. 

321-1     Contract   required   by    special 

statute  to  be  in  writing  is  within   the 

rule.     Griggs  t\  Dist.,  87  Ark.  93,   112 

S.  W.  215. 

Existence  of  writing  may  be  proved  by 

parol.     Dee  v.  Co.,  141  la.  610,  118  N. 

W.  529. 

321-2     Staith  V.  Baker,  137   Ga.   298, 

72    S.    E.    1093;    Kline   v.    Hedges,    229 

Mo.    126.    129   S.   W.    515;    Murrav   Co. 

V.  Putman   (Tex.  Civ.),  130  S.  W.  631. 

321-3    Brown    v.    Powers,     167     Ala. 


51.8,  52  S.  647;  Goodrum  v.  Bk.,  102 
Ark.  326,  144  S.  W.  198;  Grosse  f. 
Barman,  9  Cal.  App.  650,  100  P.  348; 
Albany,  etc.  E.  Co.  v.  Bk.,  137  Ga.  391, 

73  S.  E.  637;  Summerville  f.  Klein, 
140  111.  App.  39;  Barker  v.  McClelland, 
50  Ind.  App.  296,  98  N.  E.  300;  Mills 
P.  Co.  V.  Co.,  155  App.  Div.  869,  140 
N.  Y.  S.  655;  Edmonds  v.  Bk.,  215  Pa. 
547,  64  A.  671;  Behrens  v.  Kirkgard 
(Tex.  Civ.),  143  S.  W.  698;  Sandstone 
B.  &  L.  Co.  V.  Lawler,  53  Wash.  10, 
101  P.  360. 

322-4  Coal  &  I.  E.  Co.  v.  Eeherd, 
204  Fed.  859,  123  C.  C.  A.  155;  War- 
burton  V.  Co.,  158  Fed.  969,  86  C.  C.  A. 
173;  U.  S.  V.  Oantrall,  176  Fed.  949; 
North  Am.  Co.  v.  Samuels,  146  Fed. 
48,  76  C.  C.  A.  506;  Southeastern  Co. 
V.  Farnham,  148  Fed.  619,  78  C.  C.  A. 
641;  Shriner  v.  Meyer,  171  Ala.  112, 
55  S.  156;  Capitol  F.  Co.  V.  Mode 
(Ark.),  165  S.  W.  637;  Tillar  v.  Wilson, 
79  Ark.  256,  96  S.  W.  381;  Smith  v. 
Caldwell,  78  Ark.  333,  95  S.  W.  467; 
Law  Credit  Co.  r.  Tibbitts,  160  Cal. 
626,  117  P.  772;  Coalinga,  etc.  Co.  v. 
Oil  Co.,  16  Cal.  App.  361,  116  P.  1107; 
Dodd  y.Paseh,  5  Cal.  App.  686,  91  P. 
166;  Womble  V.  Wilbur,  3  Cal.  App. 
535,  86)  P.  916;  Central  L.  A.  Soc.  r. 
Mulford,  45  Colo.  240,  100  P.  423;  Fi- 
delity &  C.  Co.  V.  Co.,  82  Conn.  475,  74 
A.  780;  Hopkins  r.  Merrill,  79  Conn. 
626,  66  A.  174;  Eoss  r.  Savage,  66  Fla. 
]0'6,  63  S.  148;  Hoopes  v.  Crane,  56 
Fla.  395,  47  S.  992;  Porter  v.  Co.,  55 
Fla.  504,  40  S.  420;  MeNair,  etc.  Co.  f. 
Adams,  54  Fla.  550,  45  S.  492;  Blaloek 
V.  Ins.  Co.,  13  Ga.  App.  486,  79  S.  E. 
374;    Dozier    v.    Davison,    138    Ga.    190, 

74  S.  E.  1086;  Branan  t\  Warfield,  3 
Ga.  App.  586,  60  S.  E.  325;  Bowen  r. 
Waxelbaum,  2  Ga.  App.  521,  58  S.  E. 
784;  Singer  S.  M.  Co.  v.  Johns,  135  Ga. 
22,  68  S,  E.  785;  Smith  v.  Green,  128 
Ga.  90,  57  S.  E.  98;  Townsend  v.  Co., 
127  Ga.  342,  56  S.  E.  436;  Buyers,  etc, 
Co.  V.  P.  Co.,  169  111.  App.  618;  P.  r 
Griesbach,  127  111.  App.  462;  Sinnick- 
son  r.  Perkins,  137  111.  App.  10,  231 
111.  492,  83  N.  E.  194;  Noble  v.  Fickes, 
230  HI.  594,  82  N.  E.  950;  Off  v.  Mur- 
phey,  158  111.  App.  161;  Loeb  v.  Flan- 
nery,  148  111.  App.  471;  Hay  v.  Co. 
(Ind.  App.),  105  N.  E.  919;  U.  S.,  etc. 
Ins.  Co.  r.  Emeriek  (Ind.  App.),  103 
N.  E.  435;  Croan  v.  Myers,  52  Ind. 
App.  143,  100  N.  E.  3.80;  Gladstein  v. 
Levine,  49  Ind.  App.  270,  97  N.  E.  184; 
Brown  v.  Brown,  142  la.  125^  120  N.  W. 
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721;  Electric  S.  Co.  r.  R.  Co.,  13S  la. 
3G9,  116  N.  W.  144,  19  L.  R.  A.  (X.  S.) 
nS3;  Bounanni  v.  Co.,  131  la.  304,  lOS 
N.  W.  524;  City  Bk.  r.  Groon,  130  la. 
384,  106  N.  W.  942;  Chariton  Ico  Co. 
V.  Co.,  129  la.  52,3,  Kio  N.  W.  1014; 
Ilampe  r.  Sage,  87  Kan.  .536,  125  P. 
53;  United  States  Fire  Ins.  Co.  r.  By- 
num  &  Co.,  143  Ky.  804,  137  S.  W.  771; 
La  Rue  v.  Assur.  Sop.,  138  Ky,  776,  129 
S.  W.  104r  (insurance  policy);  Anthonv 
r.  Hudson,  131  Ky.  185,  114  S.  W,  782*; 
Askew  V.  Parker,  131  La.  753,  60  S, 
233;  Neosho  Milling  Co.  f.  Stock  Co., 
130  La.  949,  58  S.  825  (promissory 
note);  Williams  r.  Ins.  Co.,  122  Mel. 
141,  89  A.  97;  Flvnn  r.  Butler,  189 
Mass.  377,  75  N.  E.  730;  Toole  r.  Crafts, 
196  Mass.  397,  82  N.  E.  22;  Strong  r. 
Co.,  197  Mass.  53,  83  X.  E.  32S:  Bu.jru 
V.  Burpess,  197  Mass.  74,  S3  N.  E.  318; 
Bowditch  V.  Ins.  Co.,  193  Mass.  565, 
79  X.  E.  788;  Crane  r.  Ross,  168  Mich. 
623,  135  N.  W.  S3;  International  Text 
Book  Co.  r.  Marvin,  IGG  Mich.  660,  132 
X.  W.  437;  Rumsev  r.  Fox,  158  Mich, 
2+8,  123  X".  W.  536;  Polk  P.  Co.  r. 
Smedley,  155  Mich.  242,  118  X.  W.  981; 
Carpenter  v.  Carpenter,  1.54  Mich.  100, 
117  X.  W.  .598;  Lipsett  r.  llassard, 
158  Mich.  509,  122  N.  W.  1001;  (Jocbcl 
r.  Look,  153  Mich.  204,  116  X.  W. 
1078;  Phelan  f.  Edwards,  112  Minn. 
345,  128  X.  W.  23;  Callowav  r.  Mc- 
Knipht  (Mo.  App.),  163  S.  \V.93J:  Bid- 
dlecom  V.  Assur.  Co.,  167  Mo.  Ai'i'.  5sl, 
152  S.  W.  103;  Lewis  r.  Muse,  130  Mo. 
App.  194,  108  S.  W.  1107;  Tate  r.  R 
Co.,  131  Mo.  App.  107,  110  S.  W.  622; 
Rowland   v.   R.   Co.,   124    Mo.   Ai>p.   605, 

103  S.  W.  19;  Bk.  of  Buffalo  r.  Rea- 
gan, 163  Mo.  App.  529,  146  S.  W.  11S2 
(jiromissory  note  as  princijial);  Pile  »' 
Bright.  156  Mo.  Ai)p.  30],  137  S.  W. 
1017;  Krbel  r.  Krbel,  81  Xeb.  160.  120 
X.  W.  935;  Lauzo  r.  Tns.  Co.,  74  X.  II. 
334,  68  A.  31;  Northeastern  T.  Co.  r. 
Hepburn,  72  N.  .1.  E.].  7,  65  A.  747; 
Ramsev  r.  Co.,  72  X.  .T.  Yj<\.  1^5.  6.5  A. 
461;    Allen    r.   Onei.la.    210    X.    Y.    4".t6. 

104  N.  E.  920;  Pa.scal  r.  Slavin.  114 
X.  Y.  S.  3.54;  .Tohn.ston  &  Collins  Co. 
r.  Davis,  142  N.  Y.  S.  475;  Lerner  r. 
Rnth,  136  N.  Y.  S.  61;  White  Co.  r. 
Motor  Co.,  1.59  App.  Hi  v.  716.  144  N. 
Y.  S.  960;  Rtan.lnrd  Milling  Co.  r.  Do 
Pa.ss,  154  App.  Div.  525.  139  X.  V.  S. 
mi:  Piatt  r.  Flower.  66  Misc.  312.  123 
X.  Y.  S.  .536;  Kreshover  r.  Bercer.  62 
Misc.  613,  116  X'".  Y.  S.  20;  Klein  r 
Bk.,  130  N.  Y.  S.  136,  rev.  125  N.  Y.  S. 


1100;  Hough  r.  8.,  130  X.  Y.  S.  407, 
rev.  6S  .Misc.  26,  124  X.  Y.  S.  878; 
Wyckoff,  etc.  r.  Lvford.  123  X.  Y.  S. 
3;  Butler  r  De  "Villers.  107  X.  Y. 
S.  125;  Richards  r.  Hodges,  164  X.  C. 
1«3,  80  S.  E.  l.-iO;  Cardncr  r.  Ins.  Co., 
163  X.  C.  367.  79  S.  E.  806;  Woo^Irod 
f.  Beck,  151  X.  C.  144,  65  S.  E.  751; 
Bowser  &  Co.  r.  Tarrv.  1.56  X.  C.  3.5, 
73  S.  E.  74;  Rieck  r.  Daigle,  17  X.  D. 
365,  117  X.  W.  346;  Watson  r.  Lamb, 
75  O,  St,  4S1,  79  X.  E.  1075;  Covle  c. 
R.  Co.  (Okla.),  139  P.  294;  Clinton  Xat, 
Bk.  r.  McKennon.  20  Okla.  «S35.  110  P. 
649;  Southard  r.  R.  Co.,  24  Okla.  408, 
103  P.  750;  Buxton  r.  Co..  18  Okla.  2S7, 
90  P.  19;  Doming  r.  Ins.  Co.,  16  Okla. 
1,  83  P.  918;  Sutherlin  r.  Bloomer.  50 
Or  398,  93  P.  135;  .lohnson  r.  Stewart, 
243  Pa.  4*^5.  90  A.  349;  Share  r.  C«at«, 
29  S.  D.  603,  137  X.  W.  402;  nal.-Hous- 
ton  Elec.  R.  C-o.  r.  Stautz  (Tex.  Ci%-.), 
166  S.  W.  11;  Dr.  Koch,  etc.  Co.  V. 
Malone  (Tex.  Civ.),  163  S.  W.  662; 
Conn  r.  Rosamond  (Tex.  Civ.).  161  S. 
W.  73;  Lewis  r.  Co.  (Tex.  Civ.).  121 
S.  W.  585;  San  Antonio,  etc  R.  Co.  C 
Timon.  45  Tex.  Civ.  47.  99  S.  W.  418; 
Williams  r.  R.  Co..  43  Tex.  Civ.  609, 
96  S.  W.  1099;  Morrison  r.  Ilazzard, 
99  Tex.  583,  92  S.  W.  33;  Mut.  F.  Ins. 
Co.  f.  Turner,  115  Va,  631.  79  S.  E. 
1067;  White  r.  Hall.  113  Vn.  427.  74 
S.  E.  212;  Potomac  P.  Co.  r.  Burchell, 
109  Va.  676.  64  S.  E.  9S2;  Washington 
T.  Co.  r.  Keves  (Wash.").  139  P.  638; 
Pickford  r.  Borland,  76  Wash.  339.  136 
P.  12«!;  Gilbert  r.  Iluste.!. -.50  Waah. 
61,  96  P.  S35;  Pitman  r.  Krskine.  49 
Wash.  166.  94  P.  921;  Broa.jwav  Hos- 
pital r.  Decker,  47  Wash.  586.  92  P 
445;  Ferguson  r.  Ins.  Co..  45  W.ij»h. 
209.  88  P.  12.<:  Olikor  r.  Tn*.  Co,  (W. 
Va.),  7ft  S.  E.  716;  Mvers  r.  Tavlor, 
61  W.  Va.  .56.  61  S.  E.  3.58;  Dutv  r. 
Sprinkle.  64  W.  Va.  39.  6^1  S.  E.  882; 
Rief  r.  Co.,  131  Wis.  3r,<.  m  X.  W. 
.502;  Richtman  r.  Watson.  150  Wi!L 
385.  136  N.  W.  797  (.nrcord  and  satis- 
faction V 

See  vol.  7.  p.  .506,  n.  21.  and  "Ambijro- 
ity."   p.   K':6. 

This  rule  applies  even  to  an  unsigned 
writing  if  it  is  shown  to  contain  all 
the  stipulations  of  the  contract.  Gold- 
smith &  Co.  r.  Mjarcus.  7  Ga.  .\pp.  849, 
69  R.   E.   462. 

Terms  implied  by  law  are  no  more  sub- 
icct  to  ^ariation  by  parol  evidence 
than  its  express  terms.  Grant  r.  King, 
117  Minn.  54,  I3i  X.  W.  291, 
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Rule  does  not  apply  where  the  instru- 
ment referred  to  in  the  testimony  i3 
not  relied  upon  as  the  basis  of  the 
suit  or  defense,  but  is  a  mere  collateral 
instrument  of  evidence.  Cedar  Eapids 
Nat.  Bk.  V.  Carlson,  ISG  Iowa  343,  136 
N.  W.  659;  Curtin  r.  Peoples',  etc.  Gas 
Co.,  233  Pa.  397,  83  A.  503. 
324-6  See  Gandy  v.  Weckerly,  220 
Pa.  28o,  6&  A.  858. 
The  Pennsylvania  rule. — Croyle  v.  Imp. 
Co.,  233  Pa.  310,  2  A.  360,  cit.  Gandy 
v.  Weckerly,  320  Pa.  2i85,  69  A.  858, 
123  Am.  St.  ■601,  18  L.  E.  A.  {N.  S.) 
434. 

3S5-7  Ridgeway  D.  &  E.  Co.  v.  Co., 
221  Pa.  160,  70  A.  557,  stipulation  in 
contract  excluded  previous  negotia- 
tions. In  Keller  v.  Cohen,  217  Pa.  532, 
66  A.  802,  it  was  held  a  contempor- 
aneous parol  agreement,  entered  into 
as  inducement  to  written  contract, 
might  be  shown  as  defense  to  latter. 
Morgan  Smith  Co.  v.  P.  &  S.  Co.,  221 
Pa.  165,  70  A.  738. 

325-8  U.  S.  V.  Co.,  152  Fed.  596,  81 
C.  C.  A.  586;  Thomas  v.  Irvine,  171 
Ala.  332,  55  S.  109;  Taylor  v.  Souther- 
land,  7  Ind.  Ty.  666,  104  S.  W.  874; 
Loughridge  v.  Chenoweth,  15&  Ky.  86, 
160  S.  W.  783;  Wells  r.  Blacknjan,  121 
La.  394,  46  S.  -437;  Montague,  etc.  Co. 
V.  City,  166  Mo.  App.  11,  148  S.  W. 
422;  Simms  V.  Gilmore,  149  Mo.  App. 
550,  130  S.  W.  1120;  Grisham  v.  Ins. 
Co.,  130  Mo.  App.  57,  109  S.  W.  96; 
Dexter  v.  Macdonald,  196  Mo.  373,  95 
S.  W.  359;  Wightman  v.  Ins.  Co.,  119 
App.  Div.  496,  104  N.  Y.  S.  214;  Gar- 
rison V.  Kress,  19  Okla.  433,  91  P. 
1130;  Perkiomen  E.  Co.  v.  Bromer,  217 
Pa.  263,  66  A.  359;  Kansas  City  B.  Co. 
r.  Spies  (Tex.  Civ.),  109  S.  W.  432; 
Home  G.  Co.  v.  Co.,  63  W.  Va.  2^6, 
61  S.  E.  329. 

Sealed  instrument  presumed  to  work 
merger  of  unsealed  writings.  Kidd  v. 
Co.,  74  N.  H.  160,  66  A.  127. 
325-9  Hallenbeck  v.  Chapman,  72 
N.  J.  L.  201,  63  A.  498. 
326-11  Dollar  v.  International,  etc. 
Co.,  13  Cal.  App.  331,  109  P.  499; 
Mears  v.  Smith,  199'  Mass.  319,  85  N. 
E.  165;  Lese  v.  Lamprecht,  196  N.  Y. 
32,  89  N.  E.  365;  Piretti  v.  T.  &  E. 
Co.,  120  N.  Y.  S.  782;  Stanton  v.  Grang- 
er, 125  App.  Div.  174,  109  N.  Y.  S. 
134;  Lock  V.  Nat.  Bk.  (Tex.  Civ.),  165 
S.  W.  536. 

326-13  Brassell  v.  Fisk,  153  Ala. 
558,  45  S.  70;  Hutchins  v,  Langley,  27 


App.  Cas.  (D.  C.)  234;  Com.  F.  Co.  v 
Ooveney,  200  Mass.  379,  86  N.  E.  895; 
Lese  V.  Lamprecht,  196  N.  Y.  32,  89 
N.  E.  365. 

"The  rule  applies  with  more  force  in 
a  court  of  law  than  in  one  of  equity." 
Trout  V.  E.  Co.,  107  Va.  576,  5&  S.  E. 
394. 

326-14  Massie  v.  Chatom,  163  Cal. 
772,  137  P.  56;  Greve  v.  Co.,  8  CaL 
App.  275,  96'  P.  904;  Cox  v.  Co.,  147 
Ta.  137,  124  N.  W.  202;  In  re  Shield, 
134  la.  559,  111  N.  W.  963;  Lamb  v. 
Morrow,  140  la.  89,  117  N.  W.  1118; 
Levine  v.  Co.,  144  Ky.  380,  13&  S.  W. 
261;  Mason  v.  Highland  (Ky.),  116  S. 
W.  320;  P.  V.  Messer,  148  Mich.  168, 
111  N.  W.  854  (criminal  action);  Fitz- 
gerald V.  Co.,  89  Neb.  393,  131  N.  W. 
612;  Heisler  P.  E.  Co.  v.  Baum,  86'  Neb. 
1,  124  N.  W.  916;  Glidden  v.  Town,  74 
N.  H.  2017,  60  A.  117;  Shreve  v.  Crosby, 
72  N.  J.  L.  491,  63  A.  333;  Smith  v. 
Bk.,  57  Or.  82,  110  P.  410;  King  v. 
Miller.  53  Or.  53,  97  P.  542;  Charles  v. 
E.  Co.,  78  S.  C.  36,  5  S.  E.  927  (writ- 
ting  collateral) ;  Jarvis  v.  Matson,  52 
Tex.  Civ.  170',  113  S.  W.  326;  EoseUe 
V.  C,  110  Va.  235,  65  S.  E.  526;  Dud- 
ley V.  Cc.,  65  W.  Va.  461,  64  S.  E.  745 
(admission  in  contract  may  be  ex- 
plained by  one  who  claims  no  rights 
under  it) ;  Kendall  v.  Johnson,  51 
Wash.  477,  99  P.  310. 
"As  against  a  stranger  to  the  contract, 
a  party  thereto  may  assert  that  the 
agreement  was  other  or  different — in 
any  respect  and  to  any  extent — than 
that  which  the  writing  imports." 
Eampton  v.  Dobson,  156  la.  315,  130 
N.  W.  682,  cit.  Livingstone  v.  Stevens, 
122  Iowa  62,  94  N.  W.  925;  Logan  v. 
Miller,  106  Iowa  511,  76  N.  W.  1005; 
Eoberts  v\  Bk.,  8  N.  D.  504,  79  N.  W. 
1049. 

327-15  Shattuck  &  D.  W.  Co.  v.  Gil- 
lelen,  154  Cal.  778,  99  P.  348;  Dollar 
t\  Int.,  etc.  Corp.,  13  Cal.  App.  331,  109 
P.  490;  First  Nat.  Bk.  v.  Josef  off  (Ind. 
App.),  105  N.  E.  175;  Brown  v.  Quinby, 
204  Mass.  206,  90  N.  E.  5S6;  Josephson 
r.  Gens,  141  N.  Y.  S.  522;  Bumpass  v. 
Mitchell  (Tex.  Civ.),  129  S.  W.  194; 
Brown  v.  Wisner,  51  Wash.  509,  99  P. 
5S1. 

Creditor  of  partner  is  bound. — Haag  v. 
Burns,    32   S.   D.   51,   115   N.   W.   104. 
328-16     Good  r.  Co.,  7  Ind.  Ty.  268, 
104   S.   W.    613;   Bright  v.  Ins.   Co.,  48 
Wash.  60,  93  P.  779. 
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328-19  Faf;t  a  surety  agreement 
operated  for  benefit  of  a  third  person 
(plaintiff),  who  did  not  personally  as- 
sent thereto  at  time  of  its  inception, 
but  subsequently  furnisheil  materials 
to  obligor  (defendant),  does  not  pre- 
vent rule  from  applying.  U.  S.  G,  Co. 
f.  Gleason,  135  Wis.  539,  116  N.  W. 
23S,  17  L.  R.  A.  (N.  S.)  906. 
328-20  Current  v.  Muir,  99  Minn. 
1.    108   N.   W.    870. 

329-24  In  re  William  Hill  &  Sons, 
186  Fed.  569;  Baker  v.  Cotney,  150  Ala. 
506,  43  S.  786;  Thomas  r.  Johnston,  78 
Ark.  574,  9.5  S.  W^  468;  Mendel  v. 
Leader,  136  Ga.  442,  71  S.  E.  753;  Smith 
f.  Smith,  130  Ga.  532,  61  S.  E.  114; 
Pennington  r.  A  vera,  124r  Ga.  14=7,  52 
S.  E.  324;  Joliet  B.  Co.  v.  Brew.  Co., 
2>54  111.  215,  98  N.  E.  263;  Warner  v. 
Marshall,  166  Ind.  8«,  75  X.  E.  582; 
Cole  f.  Harvey,  142  la.  574,  120  N.  W. 
97;  Capital  Citv  v.  Moodv,  135  la.  444, 
110  N.  W.  903;  Tnman  Mfg.  Co.  V. 
Co.,  133  la.  71,  110  N.  W.  287;  State 
B"k.  V.  Hoskins,  130  la.  339.  106  N.  W. 
764;  Willis  V.  Weeks,  129  Ta.  525,  105 
N.  W.  1012;  Diamond  v.  Shriver,  114 
Md.  643,  80  A.  217;  Lemmert  v.  Lem- 
mert.  103  Md.  57,  63  A.  380;  Graham 
V.  Savage,  110  Minn.  510,  126  N.  W\ 
394  (to  show  agreement  not  to  be  ef- 
fective, and  intended  to  be  used  to  de- 
ceive third  parties) ;  Weissenfels  v. 
Cable,  208  Mo.  515,  106  S.  W.  1028; 
Renfro  f.  Metrop.,  etc.  L.  Ins.  Co.,  148 
IMo.  App.  258,  129  S.  W.  444;  Lutheran 
C.  V.  Gardner,  28  Pa.  Super.  82;  Pro\-i- 
dent  Bk.  r.  Hartnett,  4-5  Tex.  Civ.  273, 
100  S.  W.  1024;  Herman  r.  Dunman 
(Tex.  Civ.),  95  S.  W.  80;  Hackle v  Nat. 
Bk.  r.  Barry,  139  Wis.  96,  120  N.  W'. 
275. 

See  Long  v.  Furnas,  130  la.  504,  107 
N.  W.  432. 

Parol  evidence  is  competent  to  rebut 
inference  arising  from  writing  concern- 
ing purpose  which  led  to  its  execution. 
Rucker  v.  Brown,  6  Ga.  App.  361,  6.1 
S.   E.  55. 

330-25  Dollar  v.  Bkg.  Corp.,  13  Cal. 
App.  331,  109  P.  490;  Carroll  v.  Hutch- 
inson, 2  Ga.  App.  60.  58  S.  E.  309; 
Bowen  v.  Waxelbaum,  3  Ga.  -\pp.  521, 
58  S.  E.  784;  Bvr<l  r.  Co..  127  Ga.  30. 
56  S.  E.  86;  Crooker  r.  Hamilton,  3  Ga. 
App.  190,  59  S.  E.  722;  Andrews  r. 
Co..  1  Ga.  App.  560,  58  S.  E.  130;  Wil- 
liams r.  Gottschalk,  231  HI.  175,  83  N. 
E.  141;  Kelsey  r.  Ins.  Co.,  131  la.  207. 
108  N.  W.  221;  Jackson  B.  Co.  c.  Wag- 


ner,  117  La.   875,  42  S.  3o6;   Friedman 
r.  Pierce,  210  Mass.  419,  97   N.  E.  82; 
Waldo  f.  Jacobs,  153  Mich.  425,  116  N. 
W.   371;    Superior  D.  Co.   r.  Carpenter, 
150    Mich.    262,    114    N.    W.    67    (state- 
ments   of    agent);    Wallace    f.    Kellv, 
148   Mich.   336,   111    N.   W.   1049;   Haas 
f.  Co.,  148  Mich.  358,  111   N.  W.  10.59; 
Day  L.  Co.  v.  Co.,  141    Mich.   533,  104 
N.  W.  797;  W^eddington  r.  Ins.  Co.,  141 
N.    C.   234,  54   S.    E.   371;    Smith    v.   R. 
Co.   (Tex.  Civ.),  105  S.  W.  528;  Fergu- 
son V.  Ins.  Co.,  4.5  Wash.  209,  88  P.  128; 
Peirson  v.  Peirce.  42  Wash.   164,  84  P. 
731;  Buffalo  P.  Co.  r.  Shriner,  41  Wash. 
146,    82    P.    1016;     Xielson    r.    Co.,    41 
Wash.  194,  82  P.   292;   Midland  S.  Co. 
f.  Co..  127  Wis.  242,  106  X.  W.  115. 
331-26     Cressev  «•.  Harvester  Co.,  206 
Fed.    29,    124  C.   C.   A.   163;    Hendricka 
f.   Webster,   159  Fed.   927,  87  C.  C.   A. 
107;   Bachman    r.   Clvde.    152  Fed.   403, 
81    C.   C.   A.   ."29;    Xormile   v.   U.   S.,   4o 
Ct.  CI.  203;  Lower  r.  Hickman,  80  Ark. 
505,    97    S.    W.    6-81;    Cox    p.   Smith.   99 
Ark.  90,  138  S.  W.  978;  Kinney  f.  Cas. 
Co.,    15    Cal.    App.    571,    115    P.    4.56; 
Capps  r.  Edwards.  130  Ga.  146,  60  S.  E. 
4.55;   Fleming  v.  Satterfield,  4  Ga.  App. 
351,    61    S.    E.   518;    Crank.shaw    r.    Co., 
1    Ga.   App.    363.   58   S.    E.    222;    P.    r. 
Xewbold,   260    111.    196,    10.1    X.    E.   69; 
McKinnev    r.    Mfg.    Co.,    157    III.    App. 
3.39;   Smith   r.  Hunt.  50  Ind.  Aj.p.  .592, 
98   X.    E.    841;    Bassett  r.   Bassett,    159 
Kv.    117,    166    S.    W.    763:    Anthonv    p. 
Hudson,    131    Kv.    185,    114   S.    W.   782; 
Smith    r.  Co.,   194  Mass.   193,  SO  X.   E. 
527;    Truman    r.    Mach.   Co.,    169    Mich. 
153,  135  X.  W.  89;  Chute  r.  Latta.  123 
Minn.    69,    142    X.    W.    104.'^;    Irwin    r. 
R.  Co.,  99  Miss.  394.  55  S.  49;  McPher- 
son  V.   Kissee.  239  Mo.   664.  144  S.  W. 
410;    Milan   Bk.   r.   Richmond.   235   Mo. 
532,    139   S.   W'.   352;    Wilson    r.    Duffv, 
1.58  Mo.  App.  .509.  138  S.  W.  918;  Met., 
etc.  Co.  r.  Rope  Co..  156  Mo.  App.  WO. 
137    S.    W.    633;    Arnold    r.    Fraser.    43 
Mont.    .540.    117    P.    1064;    Middleworth 
r.    Ordwav.    191    X.    V.    404.    84    X.    E. 
291;    .Tauvev  r.   Loketz.   122    App.   Div. 
411,  106  X."  Y.  S.  69<t:  Dowling  r  Co., 
\\i>    X.    Y.    S.    154    (applying    r\ilo    to 
map   indicating  dei>th    of   lot):    Wilson 
r.    Scarboro.    163    X.    C.    380,   79    S.    E. 
Sll;   Furnace,  etc.  Lumb.  Co.  f.  Heller 
Bros.  Co.,  84  O.  St.  201.  95  X.   E.   771; 
S.    r.    Sup.    Ct..    40   Okla.    120.    136   P. 
424;  Guthrie,  etc.  R.  Co.  r.  Rhodes.  19 
Okla.   21.   91   P.   1119;   Peters  &   R.   Co. 
r.    Ins.   Co.,   63   Or.   382,   126  P.    1005; 
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Williams  r.  Power  Co.,  57  Or.  251,  110 
P.  490;  Blassingame  v.  Laurens,  80  S. 
C.  38,  61   S.  E.  96;   Prince  v.  Ins.   Co., 

77  S.  C.  187,  57  S.  E.  766;  Long  v. 
Eiley  (Tex.  Civ.),  139  S.  W.  79;  Metro- 
politan Ins.  Co.  V.  Hall,  104  Va.  572, 
52  S.  E.  345;  S.  v.  E.  Co.,  64  Wash. 
167,  116  P.  638;  Austin  M.  Co.  r.  Coff- 
man,  69  W.  Va.  376,  71  S.  E.  383; 
Home  G.  Co.  v.  Co.,  63  W.  Va.  266,  61 
S.  E.  329;  Loree  v.  Co.,  134  Wis.  173, 
114  N.  W.  449. 

"There  is  often  difficulty  in  distin- 
guishing between  mere  conversations, 
as  the  term  is  here  used,  and  evidence 
of  the  fact  and  circumstances  under 
which  a  contract  was  made  and  so 
characterizing  it.  Neither  is  competent 
to  vary  or  contradict  the  writing.  It 
must  speak  for  itself,  nothing  being 
added  and  nothing  taken  from  it, 
changing  its  meaning.  But  in  case  of 
uncertainty,  it  may  be  read  in  the  light 
of  circumstances  forming,  really,  a  part 
of  it,  and  giving  character  to  it.  That 
does  not  include  mere  conversations 
respecting  it.  We  will  say,  in  passing, 
that  one  should  appreciate  that  dis- 
cussion and  agreement,  or  understand- 
ing at  the  time  of  making  a  contract 
as  to  the  import  of  a  term  used  in  it 
which  is  susceptible  of  double  mean- 
ing, is  not  within  the  field  of  mere 
conversations,  but  is  within  that  of 
characterizing  circumstances."  Pedel- 
ty  V.  Zinc  Co.,  148>  Wis.  245,  134  N.  W. 
356. 

331-27  Abbott  v.  Parker,  103  Ark. 
425,  147  S.  W.  70;  Lytle  v.  Allison, 
22  Cal.  App.  35,  133  P.  999;  Doan  V. 
R.  Co.  (Ind.),  9S  N.  E.  321;  Kinney  t\ 
Eeed  (la.),  145  N.  W.  900;  Ripv  &  Son 
V.  P.  Mills  (Okla.),  136  P.  10^80;  West- 
ern L.  &  C.  Co.  V.  Co.,  138  Wis.  404,  120 
N.  W.  277. 

332-29  Bait.  R.  &  H.  Co.  v.  Wetzel, 
152  Fed.  117,  89  C.  C.  A.  117;  South- 
eastern Co.  V.  Farnham,   148  Fed.   619, 

78  C.  C.  A.  641;  Warburton  v.  Co.,  158 
Fed.  969,  86  C.  C.  A.  173;  First  Nat 
Bk.  V.  Ins.  Co.,  147  Fed.  519,  77  C.  C 
A.  2)15;  Able  v.  Gunter,  174  Ala.  389, 
57  S.  464;  Bixby  T.  Co.  v.  Evans,  174 
Ala.  571,  57  S.  39;  Leftkovitz  v.  Bk., 
152  Ala.  521,  44  S.  613;  Bren-nard  Mfg. 
Co.  v.  Co.,  148  Ala.  666,  41  S.  671; 
Pearson  r.  Dancer,  144  Ala.  427,  39  S. 
474;  Main  r.  Eadney  (Ala.),  39  S,  981; 
Outcault  Adv.  Co.  17.  Bradley,  105  Ark. 
50,  150  S.  W.  148;  Barry  M.  Co.  r. 
Thompson,  S3  Ark.  283,  104  S.  W.  137; 


Johnson  Co.  v.  Hughes,  83  Ark.  105, 
1.03  S.  W.  184;  Steele  v.  Co.,  8  Cal. 
App.  95,  96  P.  105;  Kullman  Co.  v. 
Co.,  153  Cal.  725,  96  P.  369;  Kinsel  v. 
Ballon,  151  Cal.  754,  91  P.  620;  Com. 
Bk.  V.  Pott,  150  Cal.  358,  89  P.  431; 
Pierce  v.  Edwards,  150  Cal.  650,  89 
P.  600;  First  N.  Bk.  t\  Shank,  53  Colo. 
446,  128  P.  56;  Knight-C.  M.  Co.  v. 
Buck,  43  Colo.  179,  95  P.  283;  Doyle  v. 
Nesting.  37  Colo.  522,  88  P.  862;  White- 
head V.  Etmmerich,  38  Colo.  13,  87  P. 
790;  Dejon  r.  Street,  79  Conn.  333,  65 
A.  145;  Adams  v.  Bridges,  141  Ga.  418, 
81  S.  E.  203;  Biggers  v.  Co.,  124  Ga. 
1045,  53  S.  E.  674;  Empire,  etc.  Co.  r. 
Shillinger  Bros.,  167  111.  App.  632; 
Schreiber  v.  Straus,  147  111.  App.  581 ; 
Hensley  f.  Mitchell,  147  111.  App.  161; 
Ross  V.  Grietoel,  136  HI.  App.  399; 
Cochran  v.  Zachery,  137  la.  585,  115 
N.  W.  4861,  16  L.  R.  A.  (N.  S.)  235; 
Doolittle  v.  Murray,  134  la.  536,  111 
N.  W.  999;  Houts  r.  Wks.,  134  la.  484, 
110  N.  W.  166;  Chapman  v.  Chapman, 
132  la.  5,  109  N.  W.  30O;  Spurrier  v. 
Bullard,  131  la.  12,3,  iv/  N".  W.  1036; 
Mosnat  V.  Uchytil,  129  la.  274,  105  N. 
W.  5]  9;  Smith  &  Nixon  Co.  r.  Mor- 
gan, 152.  Ky.  430,  153  S.  W.  749;  Provi- 
dent Sav.  L.  Assur.  Soc.  v.  Shearer,  151 
Ky.  29'8,  151  S.  W.  938  (as  applied 
to  notes) ;  Robinson,  etc.  'Co.  r.  Ran- 
dall, 147  Ky.  45,  143  S.  W.  679;  Fair- 
banks, etc.  Co.  V.  Hooper,  147  Ky.  154, 
143  S.  W.  1025;  Doty  v.  Dickev,  29 
Ky.  L.  R.  900,  96  S.  W.'544;  Goldenberg 
T.'Taglino  (Mass.),  105  N.  E.  883;  Bar- 
rie  r.  Quinby,  206  Mass.  259,  92  N.  E. 
4i51;  Mears  V.  Smith,  190  Mass.  319, 
83  N.  E.  165;  McCusker  v.  Geger,  195 
Mass.  46,  80  N.  E.  648;  Longe"  r.  Kin- 
ney, 171  Mich.  312,  137  N.  W.  119 
(cit.  this  text) ;  Hall  v.  Duplex  P.  Co., 
168  Mich.  634,  135  N.  W.  118;  Int 
Text-Book  Co.  v.  Roberts,  168  Mich. 
.501,  134  N.  W.  460;  Folev  v.  R.  Co., 
168  Mich.  496,  134  N.  W.  446;  Grant  v 
King,  117  Minn.  54,  134  N.  W.  291; 
Evans  v.  R.  Co.,  117  Minn.  4,  134  N.  W. 
294;  Dodge  v.  Cutrer,  101  Miss.  844, 
.58  S.  208;  Bailey  v.  S.,  93  Miss.  79, 
46  S.  137;  Grisham  i\  Ins.  Co.,  130  Mo. 
App.  57,  109  S.  W.  96;  International 
Co.  V.  Lewis,  130  Mo.  App.  1,58,  lO'S 
S.  W.  1118;  Power  v.  Turner,  37  Mont. 
521,  97  P.  950;  Wessell  v.  Havens,  91 
Neb.  426,  136  N.  W.  70;  Albright  v. 
Ins.  Co.,  80  Neb.  64,  113  N.  W.  793; 
Gandy  v.  Wiltse,  79  Neb.  280,  112  N. 
W.    569;    Seharff,    etc.    Co.    v.    Bowers, 
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81  N.  J.  Eq.  ]9S,  8G  A.  370;  Alexander 
V.  Ferguson,  73  X.  J.  L.  479,  63  A.  99S; 
Lese  V.  Lamprecht,  196  N.  Y.  32,  S9  N. 
E.  365;  Finucane  Co.  r.  Boanl,  190  N. 
Y.  76,  82  N.  E.  737;  Borou<,'h  D.  Co.  v 
Harmon,  lo4  App.  Div.  6S9,  139  N.  Y. 
S.  362;  Whitloek  r.  ChiMwood,  etc.  Co., 
123  N.  Y.  S.  1084;  Cooper,  etc.  Co.  v 
Wiegand,  123  N.  Y.  S.  947;  Karpf  r 
Borgenicht,  120  N,  Y.  S.  876;  Richards 
V.  Hodges,  164  N.  C.  183,  80  S.  E.  439; 
Miller  Bros.  r.  McCall  Co.,  37  Okla. 
634,  133  P.  183;  Garrison  v.  Kress,  19 
Okla.  433,  91  P.  1130;  Page  v.  Co.,  17 
Okla.  110,  87  P.  8^1;  Be<-ker  v.  Assn., 
239  Pa.  590.  86  A.  1€84;  Haag  r.  Burns, 
23  S.  D.  51,  115  N.  W.  104;  Sc-hriner 
f.  Dickinson,  20  S.  D.  433,  107  N.  W. 
536  (inadmissible  to  show  one  of  the 
parties  was  agent  for  undisclosed  prin- 
cipal); Bowen  v.  Ins.  Co.,  20  S.  D.  103, 
104  N.  W.  1040;  Johnson  v.  Ins.  Co.,  119 
Tenn.  598,  107  S.  W.  688;  Kev  r.  Hick- 
man (Tex.  Civ.),  149  S.  W.  277;  Whit- 
aker  r.  Willis  (Tex.  Civ.),  146  S.  W. 
1004;  Rudolph  t\  Price  (Tex.  Civ.),  146 
S.  W.  1037;  Stith  r.  Graham  (Tex. 
Civ.),  146  S.  W.  661;  Fish  Bros  r.  Co. 
(Tex.  Civ.),  146  S.  W.  704;  Murrav  Co. 
f.  Putman  (Tex.  Civ.),  130  S.  W.  631; 
Bumpass  v.  Mitchell  (Tex.  Civ.),  129 
S.  W.  194;  Paris  i\  Burks,  101  Tex. 
106,  105  S.  W.  174;  Thompson  r.  Fitz- 
gerald (Tex.  Civ.),  105  S.  W.  334;  In- 
ternatioiial  R.  Co.  i'.  Grillith  (Tex. 
Civ.),  103  S.  W.  225;  Robertson  r. 
Warren,  45  Tex.  Civ.  .584.  InO  8.  W. 
805;  Babcock-C.  Co.  f.  Urquhart,  53 
Wash.  168,  101  P.  713;  Buckove  B.  Co. 
r.  Stables,  43  Wash.  49,  85  P.  1077} 
Sylvester  v.  S.,  46  Wash.  585.  91  P.  15; 
Long  r.  Potts.  70  W.  Va.  719,  75  R.  E 
62;  Demple  r.  Carroll  (Wvo.),  12.3  P. 
137. 

See  also  ''Bills  and  Notes,"  p.  453. 
Reservation  cannot  be  shown  by  parol. 
Cobb  r.  .Tohnson,  12«  Ga.  618,  55  R. 
E.  935;  Ord  r.  Waller  (Tex.  Civ.).  107 
S.  W.  1166;  Suderman-D.  Co.  r.  Ro,lg- 
ers,  47  Tex.  Civ.  67,  104  S.  W.  193; 
Carter  v.  Childress  (Tex.  Civ.),  99  S. 
W.  714;  llubonthal  v.  R.  Co.,  43  Wash. 
677.   86  P.  955. 

This  rule  applies  to  an  agroenipnt  made 
by  the  .ngont  niid  not  assented  to  by 
the  principal.  Georgia  Agr.  Wares  r. 
Price,  11  Ga.  App.  80,  74  R.  E.  7T^. 
Inadmissible  unless  the  evidence  is  in- 
dubitable. Wallace  r.  Steele,  228  Pa. 
70.  77  A.  247. 
333-30     Fox  v.  Co..  37   Colo.  203,  86 


P.  344;  Bovlan  r.  Cameron.  126  HI. 
App.  432;  Lines  r.  Willev,  2.53  III.  440, 
97  N.  E.  843;  Case  M.  M.  Co.  r.  Vick- 
ers,  147  Ky.  696,  144  S.  W.  76;  Com. 
T.  Co.  V.  Covenev,  200  Mass.  379,  88 
N.  E.  895;  Taber  v.  Citv,  100  Mass. 
101,  76  N.  E.  727;  Minor  r.  Walker 
(Mich.),  146  N.  W.  305;  Chicago,  etc. 
R.  Co.  r.  Lane,  1.50  Mich.  162,  113  N. 
W.  22;  Yazoo,  etc.  R.  Co.  r.  Martin, 
94  Miss.  700,  47  S.  667;  Patt  c.  Leave!, 
161  Mo.  App.  242,  143  S.  W.  833; 
Creamerv  P.  Mfg.  Co.  r.  Duncan.  136 
Mo.  App.  6.19.  119  S.  W.  33;  Now  York 
Tns.  Co.  r.  AVolfson,  124  Mo.  Aj.p.  286, 
101  S.  W.  162;  Hallenbeck  r.  Chajiman, 
72  N.  .T.  L.  201.  63  A.  49S;  Adams  r. 
GiHig.  199  N.  Y.  314,  92  N.  E.  670.  aff. 

115  N.  Y.  S.  999;  Garett  r.  Cohen.  63 
Misc.  450,  117  N.  Y.  S.  129;  Gardner 
r.  Welch,  21  S.  D.  151,  110  X.  W.  110; 
Luckenbach  r.  Thomas  (Tex.  Civ.).  166 
S.  W.  99;  Kansas  <^'itv  R.  Co.  r.  S]>ies 
(Tex.  Civ.),  109  S.  W.  432;  Trout  r. 
R.  Co.,  107  Va.  576,  .59  S.  E.  394; 
Rvan  r.  Nuce,  67  W.  Va.  485.  6H  S.  E. 
110;  Holt  ^ffg.  Co.  r.  Odenrider,  61 
Wash.  .>55,  112  P.  070. 

333-31  Goodrum  r.  Bk..  102  Ark- 
326.  144  8.  W.  198;  C-olumbia  Mill  C. 
Co.,  89  Miss.  44J7.  42  S.  233;  Egger  r. 
Egger,  225  Mo.  116,  123  S.  W.  92.S; 
Joseph  r.  Piatt.  130  App.  Div.  478,  114 
N.  Y.  S.  1065;  Watson  r.  Gugino.  204 
N.  Y.  .535,  98  N.  E.  18. 
334-32  Able  r.  Gunter,  174  Ala.  389, 
57  S.  464;  Atwood  r.  Quicksilver  Co.. 
13  Cal.  App.  594,  110  P.  344;  Standard 
B.  Co.  r.  Co.,  10  Cal.  .App.  746.  103  P. 
938;  Torbert  r.  Montajjuc,  38  Colo.  32.5, 
87  P.  1145  (blank  endorsement);  Allen 
r.  Ruland.  79  Conn.  405,  6.5  A.  138; 
Baumeister  r.  Kuntz,  .53  Fla.  340.  42 
S.  886  (statute  fixing  status  of  party 
as  endorser);  ^furrav  County  r.  Wil- 
son, 140  Ga.  689.  79  S.  E.  783;  Mc- 
Alpine  r.  Millen.  10}  Minn.  289,  116  N. 
W.  583;  Martin  r.  Gray  (Tex.  Civ.), 
159  S.  W.  118;  Parks  r.  Knox  (Tex. 
Civ.).  130  S.  W.  2i»3. 
3.34-34  Grav  r.  BIackwoo.1  (Ark.), 
165  S.  W.  95S';  Main  r.  Oliver.  89  Ark. 
3<^3.  114  S.  W.  917;  Bullard  r.  Hudson, 
125  Ga.  393,  54  S.  E.  132  (wor.ls  de- 
scribing lands  not  in  not4>  when  exe- 
cuted); Heitmnnn  r.  Rk..  6  Oa.  App. 
.5,84,  65  S.  E.  590;  Nichols  r.  Bern- 
ing.  37  Ind.  App.  109,  76  N.  E.  77fi; 
Hendrix     r.     Tyotourneau.    139    Ta.    451, 

116  N.  W  729  (memorandum  never 
signed,   Doyle  v.  Off  cut,   135   Ky.   296, 
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122  S.  W.  156;  Birely  v.  Dodson,  107 
Md.  229,  68  A.  488;  Sheldon  v.  Assn., 
73  N.  J.  L.  115,  62.  A,  189;  Burroughs, 
etc.  Co.  P.  Van  Deusen,  78  Misc.  G43, 
138  N.  Y.  S.  839;  Martin  v.  Mask,  158 
N.  C.  436,  74  S.  E.  343;  Colonial  J.  Co. 
V.  Brown,  380  Okla.  44,  131  P.  1077; 
Floresville,  etc.  Co,  v.  E.  Co.,  55  Tex. 
Civ.  78,  118  S.  W.  194;  Baker  v.  Oc, 
109  Va.  776,  65'  S.  E.  656. 
Such  evidence  is  admissible  where  the 
issue  ia  whether  a  contract,  apparently 
valid  on  its  face,  was  in  fact  made  in 
contravention  of  a  statute  of  the  state, 
and  for  the  purpose  of  evading  such 
statute  in  fact,  though  not  in  form. 
President  &  Trustees,  etc.  v.  Co.,  149 
Wis.  168,  135  N.  W.  490. 
335-35  Green  Eidge  F.  Co.  v.  Lit- 
tle.iohn,  141  la.  221,  119  N.  W.  69i8. 
335-36  Colonial  Park  Estates  v. 
Massart,  112  Md.  648,  77  A.  275;  Bar- 
rie  V.  Quinby,  20 S  Mass.  259,  92-  N.  E. 
451;  Birely  v.  Dodson,  107  Md.  229, 
68  A.  488;  Chesapeake,  etc.  Co.  v. 
Swartz,  115  Va.  723,  80  S.  E.  568.  See 
Jost  V.  Wolf,  130'  Wis.  37,  110  N.  W. 
232. 

In  equity.— O 'Brien  v.  Co.,  69  N.  J. 
Eq.  117,  61  A.  437. 

335-37  Tevis  v.  Eyan,  233  U.  S.  373, 
34  Sup.  Ct.  481,  58  L.  ed.  957;  Coo'k 
i\  Sterling,  150  Fed.  76©,  80  C.  C.  A. 
502;  Delaney  v.  Jackson,  95  Ark.  131, 
12'8  S.  W.  859;  McLaughlin  r.  Thomas, 
86  Conn.  2'52,  85  A.  870;  Board  v.  Eob- 
bins,  82  Conn.  623,  74  A.  93'8;  Brown 
V.  Eape,  136  Ga.  54,  71  S.  E.  802; 
Hyer  t\  Co.,  12.  Ga.  App.  837,  79  S.  E. 
58;  Thoniason  &  S.  1>.  Co.,  9  Ga.  App. 
349,  71  S.  E.  596;  Williams  v.  Moore, 
3  Ga.  App.  756,  60  S.  E.  372;  Am. 
Bldg.,  etc.  Assn.  v.  Hughes,  46i  Ind. 
App.  248,  92  N.  E.  180;  Creveling  i\ 
Banta,  138  la.  47,  115  N.  W.  598;  Dem- 
ing  I.  Co.  V.  Wallace,  73  Kan.  291,  85 
P.  139;  Neyaus  v.  Dickinson  Bros.,  138 
Ky.  760,  1*29  S.  W.  100;  Blanchard  i>. 
Eidgeway  (Mich.),  146  N.  W.  139;  In- 
ternational  Text-Book  Co.  P.  Marvin, 
166  Mich.  660,  132  N.  W.  437;  General 
Electric  Co.  ?;.  Q'Connell,  118  Minn.  53, 
136  N.  W.  404;  Meland  v.  Youngberg, 
124  Minn.  446,  145  N.  W.  167;  S.  t. 
Lovan,  245!  Mo.  516,  151  S.  W.  141; 
Minneapolis  M.  Co.  v.  Otis,  78  Neb.  233, 
no  N.  W.  550;  Sheldon  v.  Assn.,  73  K 
J.  L.  115,  &2-  A.  189;  Callanan  r.  Pow- 
ers, 199  N.  Y.  268,  92  N.  E.  747,  mod 
judg.,  123  ]Sr.  Y.  S.  1100;  Electrical 
Co.  V.  Greenberg,  56  Misc.  514,  107  N, 


Y.  S.  110;  Case  T.  M.  Co.  r.  McKay, 
161  K  C.  584,  77  S.  E.  848;  Am.  Tr. 
Co:  V.  Chitty,  36  Okla.  479,  129  P.  51; 
Lowry  r.  Eoy,  238  Pa.  9,  85  A.  986-, 
Safe  Dep.  &  Tr.  Co.  r.  D.  C.  &  C.  Co., 
234  Pa.  100,  83  A.  54;  Eectenbaugh  v. 
Co.,  22  S.  D.  410',  118  N.  W.  697: 
Eochford  v.  Barrett,  22.  S.  D.  83,  115 
N.  W.  522;  South,  etc.  Co.  v.  Coe  (Tex. 
Civ.),  160  S.  W.  419;  Kirby  v.  Thur- 
mond (Tex.  Civ.),  152  S.  W.  1101; 
Syler  v.  Gulp  (Tex.  Civ.),  138-  S.  W. 
175;  Barclay  v.  Deyerle,  53  Tex.  Civ. 
236,  116  S.  W.  123;  Farmers'  Mfg.  Co. 
V.  W'oodworth,  109  Va.  596,  64  S.  E. 
986.  See  also  "Fraud,"  p.  16. 
Rule  inapplicable  in  action  for  deceit. 
Dutfy  V.  Mever,  122  App.  Div.  838, 
107  N.  Y.  S.  672. 

Pennsylvania. — ''In  such  cases,  where 
the  parol  evidence  is  sufficient  to  war- 
rant a  chancellor  in  reforming  the  in- 
strument, it  is  admissible  to  contradict 
or  vary  the  writing.  Wherever  the 
oral  evidence  furnishes  this  degree  of 
proof,  our  courts  in  the  exercise  of 
equitable  jurisdiction  have  reformed 
the  writing  so  as  to  make  it  conform 
to  the  intention  of  the  parties  in  the 
execution  of  this  instrument.  We  have 
applied  this  dcH?trine,  and  permitted 
parol  testimony  to  be  introduced  for 
the  purpose  of  reforming  both  execu- 
tory and  executed  contracts."  Safe 
Dep.  &  Tr.  Co.  v.  D.  C.  &  0.  Co.,  234 
Pa.  100,  8'3  A.  54. 

337-38     State  L.  Ins.  Co.  v.  Johnson, 
73  Kan.  567,  85  P.  597;  Johnson  C.  S. 
Bk.    V.    Eedfearn,    141    Mo.    App.    386, 
135    S.    W.    224;    Lilienthal   v.    Herren, 
42)  Wash.  209,  84  P.  829. 
337-39     Comeau  v.  Hurley,  22  S.  D. 
310,   117   N.  W.   371. 
337-40     Lepley     r.      Anderson,      143 
Wis.  '668,  125  N.  W.  433. 
338-41     Blumer     v.     Schmidt     (la.), 
146   N.    W.    751;    Neyaus    v.   Dickinson 
Bros.,    138    Ky.    760,    129    S.    W.    100; 
Salmen  v.  Peterson,  121  La.  528,  46  S. 
616.     See  also  "Fraud,"  p.  16. 
Failure    to    read,    insufficient.      Branan 
V.  Warfield,  3  Ga.  App.  586,  60  S.  E.  325. 
338-42     Smith   &   N.   Co.  v.   Morgan, 
152  Ky.  430,  153  S.  W.  749. 
A  party   insured   may   show  by  parol 
answers    to    questions    not    written    by 
him  and  he  did  not  know  contents  of 
application   when   he   signed   it.      Mod- 
ern  Woodmen   v.   Angle,   127   Mo.   App. 
94,    104   S.   W.    297.     See   Mutual   Ins. 
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Co.  V.  Hargus  (Tex.  Civ.),  99  S.  W. 
580. 

338-43  Chan<ller,  etc.  Co.  v.  Price, 
10  Ga.  App.  383,  73  S.  E.  413;  Barco 
V.  Taylor,  5  Ga.  App.  372,  63  S.  E. 
224;  Hinklev  v.  Co.,  132  la.  396,  107 
N.  W.  629;  Bonewell  r.  Jacobson,  130 
la.  170,  100  N.  W.  614;  McCusker  v. 
Geiger,  195  Mass.  46,  SO  N.  E.  648; 
Sawver  r.  Walker,  204  Mo.  133,  102  S. 
W.  544;  Elgin  J.  Co.  v.  Withaup,  118 
Mo.  App.  126,  94  S.  W.  572;  Batura  v. 
MfBride,  77  N.  J.  L.  779,  73  A.  600; 
Scarsdale  P.  Co.  v.  Carter,  116  N.  Y. 
S.  731;  Greensboro  L.  Ins.  Co.  r. 
Knight,  160  N.  C.  592,  76  S.  E.  623; 
Colonial  J.  Co.  f.  Jones,  36  Okla.  78S, 
127  P.  40.5;  Ex  parte  Cain,  20  Okla. 
125,  93  P.  974;  Faux  r.  Filler,  22.-^  Pa. 
568,  72  A.  891;  Benton  r.  Kuvkendall 
(Tex.  Civ.),  160  S.  W.  43S;  Granger  v. 
Kishi  (Tex.  Civ.),  1.53  S.  W.  1161;  Am. 
C.  Co.  r.  Thompson  (Tex.  Civ.),  110 
S.  W.  777;  Butler  v.  Anderson  (Tex. 
Civ.),  107  S.  W.  6.56;  Mars  v.  Morris, 
4»  Tex.  Civ.  216,  106  S.  W.  430;  Ear- 
ner V.  Eoss,  43  Tex.  Civ.  542,  95  S.  W. 
46;  Winton  v.  McGraw,  60  W.  Va.  9S, 
54  S.  E.  506. 

338-44  Tvson  v.  Jones,  150  N.  C. 
181,  63   S.  E.   734. 

339-45  Scarsdale  P.  Co.  v.  Carter, 
116  N.  Y.  S.  731;  U.  S.  G.  Co.  r.  Shields 
(Tex.  Civ.),  106  S.  W.  724  (contract 
stated  there  were  no  verbal  statements 
varying  terms). 

339-4G  Herron-Robbing  v.  Allen 
(Tex.  Civ.),  1.59  S.  W.  104.6,  Expres- 
sions of  opinion,  not  constituting  con- 
tract, not  basis  ii})on  which  parol  evi- 
dence admitted.  Gough  M.  &  G.  Co. 
V.  Loonev  (Tex.  Civ.),  112  S.  W.  782. 
339-50  :sruskogee  L.  Co.  r.  Mullins, 
165  Fed.  179.  91  C.  C.  A.  213;  Farring- 
ton  V.  Stucky,  165  Fed.  325,  91  C.  C 
A.  311;  Smith  r.  Crockett  Co.,  85  Conn. 
282,  82(  A.  .569;  Roberts  r.  Arnall,  9 
Ga.  App.  328,  71  S.  E.  .590;  Hinos  r. 
Cureton-Cole  Co.,  9  Ga.  Ajip.  778,  72 
S.  E.  191;  Howard  V.  Farrar.  28  Okla. 
490,  114  P.  695;  M.  &  ^f.  Bureau  r.  H. 
Co.,  152  Wis.  73,  13S  X.  W.  624. 
Contract  against  public  policy  will  not 
be  enforced  ami  jiartics  cannot,  by  re- 
ducing unobjectionable  part.s  of  it  to 
writing,  prevent  reception  of  parol  evi- 
dence to  show  entire  agreement,  al- 
though it  may  be  inconsistent  with  the 
paper.  Twentieth  C.  Co.  r.  Quilling. 
130    Wis.    31S,    110   N.    W.    174.      See 


Trout    V.    R.    Co.,    107    Va.    570,    59    S. 
E.  394. 

340-58     McCounell    i?.    Co.,    152    Fed 

321,  SI   C.  €.  A.  429. 

340-59     Clemens    v.    Crane,    234    111. 

215,   84   N.    E.   884;    France   r.    Munro, 

138  Ta.  1,  115  N.  W.  577,  19  L.  R.  A. 

(X.  S.)  391. 

341-61     McNamara     r.     Cotton     Co., 

10  Ga.  App.  669,  73  S.  E.  1092. 

341-62     See  Smith  r.  Bo\%en,  45  Tex. 

Civ.    222,    100   S.   W.    796. 

341-63     Lane    v.    Co.,    10    O.    C.    C. 

(N.  S.)  512. 

342-68     Goldsmith   &  t7o.   r.  Marcus, 

7  Ga.  App.  849,  68  S.  E.  462;  Acme  F. 

Co.    V.   Tousey,   148    Mich.  697,   112  N. 

W.  4S4. 

342-69     Noban    r.    Shoup,    171    Mich. 

191,  137  N.  W.   75. 

342-73     Keathlev   v.  Bk.   Co.    (Ark.). 

166    S.    W.    953;    Central    Nat.    Bk.    r 

Bfird,  91  S.  C.  135,  74  S.  E.  136;  Price 

r.  Stanbra.  45  Wash.  143,  88  P.  115. 

Consent  to  alterations  shown  bv  parol 

S.   r.  Baird,  13   Ma.   126,  89  P. '298. 

343-74     Meld  rim     i\     Meldrim.     140 

Ga.     400,    78    S.    E.     iaS9;    Germer    r 

Gambill,   140  Kv.   4()9,   131    S.  W.   268; 

Stewart  v.  Co.,  133  Kv.  118,  117  S.  W. 

401;    Toole    v.    Crafts,    196    Mass.    397, 

83  N.  E.   22;   Northwest  T.  Co.   r.   Hul- 

burt,    103    Minn.    276,    115    N.   W.    159; 

Townsend    r.    LacOck.    222    Pa.    330.   71 

A.   187;   Burt  r.  Burt,  221    Pa.   171.  70 

A,  710;  Conn  r.  Rosamond  (Tex.  Civ.), 

161    S.   W.    73:    Kansas   Citv   B.   Co.   r. 

Spies    (Tex.    Civ.^    Id!*    S.    W.    432. 

Writing    evidentiary    merely,    mistako 

need  not  be  jdoadcil  to  authorize  i>arol 

evidence.      Martin   r.   Ferguson,  31    Kv. 

L.    R.    I(t95.    104   S.   W.   6«tS. 

343-75     Wiltse  r.  Fifield.  143  la.  332, 

121    N.    W.    10S6;    0]>enshaw    r.    Rick- 

mever,  45  Tex.  Civ.  508.  102  S.  W.  467; 

Harden    r.    Card.    17    Wyo.    210.   97    P. 

1075    (date    of    contract). 

343-77     Dillard  r.  .lones,  229  111.  119, 

82  X.  E.  206.     See  vol.  11,  p.  74,  n.  2,1, 

and  supplement  thereto. 

344-78     Tossini  r.  Donahue,  22  S.  D 

277,    117   X.   \V.   148.  (piot.   the  text. 

344-79     Burt    i\    Burt,    221    Pa.    17L> 

70  A.  710. 

344-82     Burt  r.  Burt,  supra. 

345-87     Edwards   r.   R.   Co.,   .>4   Tex. 

Civ.    334,    118   S.    W.    572. 

345-88     Xational.    etc.    Box    Co.     r. 

Healv.  189  Fed.  49.  110  C.  C.   A.  613; 

M'Connell    r.   Co.,   152   Fed.   .121.   81    C. 

C.  A.  429;  Roquemore  r.  Wks..  151  Ala. 
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643,   44  S.  557;   Polack   v.  Steinke,  lOQ 
Ark.    28,   13&   S.   W.    538;    Montgomery 
r.  Co.,  93  Ark.  191,  124  S.  W.  768;  St, 
Louis,  etc.  E.  Co.  v.   Co.,  81  Ark.   373, 
99   S.   W.   375;    Luitweiler   Pump.   Eng. 
Co.  V.  Imp.  Co.,   16  Cal.  App.  198,   116 
P.    707,    rehear,    denied,    116    P.    712; 
Casev    V.    Eichards,    10    Cal.    App.    57, 
101    P.    36;    Brosty    r.     Thompson,     70 
Conn.  133,  64  A.  1;  McCommons  V.  Wil- 
liams, 131  Oa.  313,  62  S.  E.  230;  Mar- 
tin V.   Thrower,  3   Ga.   App.   784,   60  S. 
E.  825;  Jarrett  v.  Prosser,  23  Ida.  3S2, 
130  P.  376;  Smith  v.  Hunt,  50  Ind.  App, 
592,   98  N.   E.   841;    Canfield  Lumb.  Co. 
V.  Kint  Lumb.  Co.,  148  la.  207,  127  N, 
W.    70;    Sieberts    r.    Spangler,    140    la. 
2i36,   lis  N.  W.  29'2;   McCaskey  E.  Co. 
V.  Hall   (la.),  117  N.  W.  1124' (subject 
to   contract   agreed   upon   collaterallv) ; 
Hall  V.  Barnard,  138  la.  523,  116  N.  "W. 
604;  Chicago  T.  Co.  v.  Co.,  134  1a.  252, 
111  N.  W.  935;  Denis  r.  Tilton,  120-  La. 
226,    45    S.    112;    Davis    v.    Cress,    214 
Mass.   379,  101   N.  E.   1081;   West  End 
Mfg.  Co.  V.  Co.,  198  Mass.  320,  84  K  E. 
488;    Leavitf  v.    Fiberloid,    196    Mass. 
440,    82    N.    E.    682;    Picard    V.    Beers, 
195  Mass.  419,  81  N.  E.  246;  Meyer  v. 
Shapton,  178  Mich.  417,  144  N.  W.  887; 
Hautala  v.   Dover,   176  Mich.   366,   142 
N.    W.    579;    Electrical   Co.    v.   Co.,    151 
Mich.    662,    115    K    W.    982;    Beld    v. 
Darst,   146  'Mich.   143,  1'09   N.  W.   275; 
Harrison   W.    Co.    V.   Brown,   145  Mich. 
621,   108  N.   W.   1109;   French    v.  Yale, 
124  Minn.  63,  144  N.  W.  451;   Chute  v. 
Latta,  12-3   Minn.  60,  143  N.   W.   1048; 
Kessler  i?.  Parelius,  107  Minn.  224,  119 
K  W.  1069;  St.  Anthony  E.  Co.  v.  Co., 
104  Minn.  401,  116  N.  W.  935;  Barnes 
S.  M.   Co.  V.   Tate,   156  Mo.  App.   236, 
137    S.    W.    619;    S.    ex.    rel.    Bolster    v. 
Miles,  149  Mo.  App.  638,  129  S.  W.  731; 
Official  C.  Oo.  r.  Weber,  130  Mo.  App. 
646,  109   S.  W.  1071;   Fairbanks,  M.  & 
Co.    V.    Burgert,    81    Neb.    465,    116    N. 
W.    35;    De   Laval    Co.    v.    Jelinek,    77 
Neb.    192,    109    N.    W.    169;    Cooper   v 
Payne,  186  N.  Y.  334,  78  N.  E.  1076; 
Studwell  i\  Co.,  126  App.  Div.  818,  111 
N.  Y.  S.  293;  Cohen  v.  Levy,  77  Misc. 
9'8',  136  N.  Y.  S.  56;   Taylor  v.  Co.,  54 
Misc.  363,  104  N.  Y.  S.  557;  De  Jonge 
V.  Printz,  49  Misc.  112,  96  N.  Y.  S.  750; 
Wilson  V.  Scarboro,  163  N.  C.  380,  79  S. 
E.  811;  Ivey  r.  Mills,  143  N.  C.  189,  55 
S.   E.    613;    Smith   Premier    Co.    r.    Co., 
143    N.    C.    97,   55    S.    E.    417;    Hope    v. 
Peck    (Okla.),    132    P.    344;    Bennetts- 
ville  Hdw.  Co.   v.  Gray,  90  S.   C.   454, 


73  S.  E.  872;  Turner  v.  Abbott,  116 
Tenn.  718,  94  S.  W.  64;  Am.  L.  &  I. 
Co.  V.  Mercedes  Co.  (Tex.  Civ.),  155 
S.  W.  286;  Williams  V.  Mach.  Co.  (Tex. 
Civ.),  154  S.  W.  366;  Magnolia  W.  & 
S.  Co.  V.  Davis  (Tex.  Civ.),  153  S.  W. 
670;  Parker  v.  Naylor  (Tex.  Civ.),  151 
S.  W.  1096;  San  Jacinto  E.  Co.  v. 
Co.  (Tex.  Civ.),  145  S.  W.  1046;  Allen 
V.  Co.,  55.  Tex.  Civ.  249,  118  S.  W. 
1157;  State  Mut.  L.  Ins.  Co,  v.  Ballard 
(Tex.  Civ.),  122  S.  W.  267;  Armstrong 
V.  Wilson  (Tex.  Civ.),  109  S.  W.  955; 
Davis  V.  Sisk,  49  Tex.  Civ.  193,  108  S. 
W.  472;  Landrum  r.  Stewart  (Tex. 
Civ.),  Ill  S.  W.  769;  Marsteller  V. 
Warden,  115  Va.  353,  79  S.  E.  332; 
Dunnett  v.  Gibson,  78  Vt.  439,  63  A. 
14] ;  Int.  Eng.  Co.  v.  Archer,  64  Wash. 
629,  117  P.  470;  Hockersmith  v.  Fergu- 
son, 63  Wash.  581,  116  P.  11;  Patterson 
V.  C.  Co.,  59  Wash.  556,  110  P.  379; 
Kipp  V.  Laun,  146  Wis.  591,  131  N 
W.  418;  Illinois  S.  Co.  v.  Paczocha, 
139  Wis.  23,  119  N.  W.  550;  Agnew  v. 
Baldwin,  136  Wis.  263,  116  N.  W.  641. 
See  Weir  f.  Long,  145  Ala.  328,  39  S. 
974. 

To  show  a  contemporaneous  independ- 
ent and  collateral  agreement. — Martin 
V.  Home  Bk.,  92  S.  C.  226,  75  S.  E. 
404;  Eureka  E.  P.  Co.  v.  Bennett,  85 
S.  C.  486,  67  S.  E.  738,  and  cases 
cited. 

In  California  terms  not  reduced  to 
writing  can  be  supplied  only  by  an 
approjiriato  proceeding  or  under  proper 
allegations.  Dollar  v.  Int.  Corp.,  13 
Cal.  App.  331,  109  P.  499,  Ht.  Code  Civ. 
Proc,   ^1856. 

But  not  to  vary  the  part  which  is  in 
writing.  Enalish  r.  E.  Co.,  100'  Miss. 
809,  57  S.  22,1 

346-89  St.  Paul  Ins.  Co.  v.  Balfour, 
168  Fed.  212,  93  C.  C.  A.  498;  Int.  T.- 
B.  Co.  V.  Mackhorn,  158  111.  App.  543; 
Wasey  v.  Whitcomb,  167  Mich.  58,  132 
N.  W.  572;  Nichols  v.  T.  Co.,  126  App. 
Div.  184,  110  N.  Y.  S.  325;  Crook  v. 
Fidanque,  59  Misc.  178,  110  N.  Y.  S. 
198;  Beeher  v.  Co.,  128  App.  Div.  423, 
112  N.  Y.  S.  839;  Stuart  v.  Lumb.  Co., 
66  Or.  546,  132  P.  1,  1164,  135  P.  165; 
Jung  B.  Co.  V.  Konrad,  137  Wis.  107, 
118  N.  W.  548. 

Reference  in  instrument  to  matter 
sought  to  be  proved,  not  ground  for 
excluding  testimonv.  Anderson  v. 
Thero.  139  Ta.  632,  118  N.  W.  47. 
Performance. — Where  defendnnt  ad- 
mits   existence    of    obligation    not    evi- 


1418 


PAROL  E\  IDEXCE 


Vol.  0 


rlenced  by  writinfr,  but  aHo^jos  per- 
formance, parol  evidence  is  atlinissible 
to  disprove  such  alIo<,'ation.  Wiiliama 
V.  Walden,  124  Ga.  913,  53  S.  E.  564. 
347-91  Texas,  etc.  R.  Co.  r.  Cogpin, 
44  Tex.  Civ.  423,  99  S.  W.  1052,  i)lace 
of  delivery  under  shipi)ing  contract. 
But  see  International,  etc.  R.  Co.  i". 
Criffith  (Tex.  Civ.).  103  S.  W.  225. 
347-93  Smith  Premier  Co.  r.  Co., 
143  X.  C.  97,  55  S.  E.  417;  Evans  r. 
Freeman,  142  X.  C.  61,  54  S.  E.  847. 
Date  pajnnent  due. — Fresno  C.  Co.  v. 
Hart,  152  Cal.  450,  92  P.  1010;  Leffler 
Co.  V.  Dickerson,  1  Ga.  App.  63,  57  S. 
E.  911;  Thompson  v.  Fitzgerald  (Te-\. 
Civ.),  105  8.  AV.  334. 
Price  of  lots  sold  and  character  of 
buildings  to  be  erected,  shown.  Land- 
voight  V.  Paul,  27  App.  Cas.  (D.  C.) 
423. 

347-94  Finnertv  v.  Stratton's  Est., 
53  Colo.  17,  122  P.  667;  Brooks  Co.  r. 
Wilson  (Mass.),  105  X.  E.  607;  Crook 
V.  Fidanque,  59  Misc.  178,  110  X.  Y. 
S.  198;  Rahe  v.  Yett  (Tex.  Civ.),  164 
S.  W.  30. 

Parol,  admissible  in  denial  of  contem- 
poraneous agreement.  R(X|uemorc  f. 
Co.,  160  Ala.  311,  49  S.  389. 
347-95  St.  Paul  Ins.  Co.  r.  Balfour, 
168  Fed.  212.  93  0.  C.  A.  498;  Peterson 
r.  Chaix,  5  Cal.  App.  525,  90  P.  948; 
Prvor  V.  Music  House.  134  Oa.  288.  67 
S.  E.  654;  Kelsev  r.  Tns.  Co.,  131  Ta. 
207,  108  X.  W.  221;  Evans  v.  McEl- 
fresh,  S5  Kan.  389.  116  P.  612;  Stud- 
well  V.  Co.,  126  App.  Div.  SI 8.  Ill  X. 
Y.  S.  293;  Studwell  i\  Bush  Co.,  206 
X.    Y.    416,    100    X.    E.    129;    Pierce    r. 

Oobb,    161    X.    C.    300,    77    S.    E.    350; 

Evans    r.    Freeman.    142    X.    C.    61.    .54 

S.  E.  847;  Reid  v.  Ragland  (Tex.  Civ.). 

156  S.  W.  920. 

347-96     (iemmer    r.    Hunter,    35    Tnd. 

App.  501,  74  X.  E.  586;  Grant  r.  King. 

117  Minn.  54.  134  X.  W.  291;  Official  C. 

Co.    r.    Weber.    130    Mo.    App.    616,    100 

S.  W.  1071;  Koons  r.  Co.,  203  ^fo.  227, 

101    S.  W.  49;   Hallenbeck   r.  Chapman, 

7?.  X.  .T.  L.   201.  63  A.  498. 

348-97     Cooper   r.   Payne.   186  X.  Y. 

334,   78   X.   E.   1076;    StudwcU    r.   Bush, 

126   App.   Div.    818.   Ill    X.   Y.   8.    293; 

M'Keige  r.  Carroll.  120  App.  Div.  521. 

105    X.    Y.    S.    342;    Taylor    r.    Co..    54 

Misc.  363,  104  X.  Y.  S.  557;  Teacue  r. 

Ricks,  45  Tex.  Civ.  226,  100  S.  W.  794. 

See  De  I.aval   Co.   v.  Jelinek.   77  Xeb. 

192.  109  X.  W.  169. 

348-98     Stud  well     v.     Co.,    126    App. 


Div.  SIS,  111  N.  Y.  S.  2f)3;  Swope  r. 
Bk.,  52  Tex.  Civ.  281,  113  S.  W.  976. 
See  Farrington  v.  Stuckey,  7  Ind.  Ty. 
364,  104  S.  W.  (>47;  Electrical  Co.  r. 
Co.,  151  Mich.  662,  115  X.  W.  982; 
Harrison  W.  Co.  r.  Brown,  145  Mich. 
621,  lOS  X.  W.  1109;  Buxton  r.  Co., 
18  Okla.  287.  90  P.  19;  Victor  S.  Co. 
r.  O'Xeil,  48  Wa.sh.  176.  93  P.  214. 
348-2  Kessler  r.  Parelius,  107  Minn. 
224.  119  X.  W.  1069.  See  Mulcahy  c. 
Dieudonne,  103  Minn.  352,  115  X."  W. 
636. 

349-3  Luitweiler  Pump.  Eng.  Co.  V. 
Imp.  Co.,  16  ("al.  App.  19^.  116  P.  707, 
rehear,  denial,  116  P.  712;  Brosty  r. 
Thomj.son,  79  Conn.  133.  64  A.  1  (con- 
duct an<l  language  of  parties  and  sur- 
rounding circumstances);  Pryor  V. 
Music  House,  l.U  Ga.  2s8.  67  S.  K.  654. 
349-4  U.  S.  r.  Co.,  152  Fed.  596.  81 
C.  C.  A.  586;  Peterson  r.  Chaix,  5  Cal. 
App.  525.  90  P.  948;  Prvor  r.  Musio 
House.  134  Ga.  288,  67  S.  E.  654. 
349-S.  Am.  B.  Co.  f.  Co.,  107  Minn. 
140.  119  X.  W.  783.  See  Dunnett  C. 
Gibson,  78  Vt.  439.  63  A.  141. 
350-6  Parol  evidence  of  material 
facts  known  when  contract  made,  if 
pleaded,  competent.  Am.  B.  Co.  c. 
Co..  107  Minn.  140,  119  X.  W.  7<53. 
350-7  Albion  L.  Co.  r.  Lowell.  20 
Cal.  App.  782,  130  P.  858;  Baume  r. 
Morse,  13  Cal.  App.  466.  110  P.  350; 
Hawkins  r.  Studdard,  132  G.i.  26.5.  63 
S.  E.  852;  Reigart  r.  Co..  217  Mo.  142, 
117  S.  W.  61;  Prondwav  Hosi>ital  P. 
Decker.  47  Wash.  5«86.  92  P.  44.5;  Aff- 
new  r.  Baldwin.  136  Wis.  263.  116  X. 
W.  641  (where  part  required  to  be  in 
writing  is  so  evi.lenred  other  portions 
of  contract  not  required  to  be  in  writ- 
ing, shown  bv  paroD.  See  Maisch  t*. 
Cobb.  76  X.  il.  62.  79  A.  489;  vol.  12, 
p.  16.  n.  49. 

To  clear  up  ambiguities  and  identify 
the  subject  mnttcr.  j.^rol  evidence  may 
bo  re.eived.  Albion  L.  Co.  r.  I^owell, 
2-0  Cal.  Api».  782.  130  P.  S.5S. 
Acknowledgment  cannot  be  proved  by 
parol.  Forrester  r.  Trans.  Co.,  50 
\V:ish.  86.  100  P.  312. 
350-8  Wales  Riu'gs  Plantation  C. 
Banks.  101  Ark.  461.  142  S.  W.  82.8. 
350-9  Brostv  r.  Thompson,  70  Conn. 
I.5.T,  64  A.  1 ;  Official  C.  Co.  r.  Weber, 
l.-^o'^fo.  App.  646.  109  S.  W.  1071. 
350-10  Roquemore  r.  Wl<a..  151  Ala. 
643.  44  S.  .557:  Levin  r.  Co..  78  Conn. 
338.  61  A.  1073;  Waters  r.  Co.  (Fla), 
Cw%  S.  457;   McXair.  etc.  Co.   r.  Adams, 
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.S-li  Fla,  530,  4."  S.  4S2;  Larson  v.  Thoma, 
143  la.  338,  121  JST.  W.  1059;  Wells  v. 
Co.,  137  la  526,  114  N.  W.  1076;  Huber 
Mfg.  "Co.  V.  Piersall,  150  Ky.  307,  150 
S.  W.  341;  Van  Meter  v.  Poole,  130  Mo. 
App.  433,  110  S.  W.  5;  Codman  v. 
Adamson,  130  App.  Div.  317,  114  N.  Y. 
S.  408;  Davies  v.  Hotchkiss,  112i  N. 
Y.  S.  233;  Land-W.  Co.  v.  Hughes,  37 
Pa.  Super.  602;  Williams  v.  Salmond, 
79  S.  C.  459,  61  S.  E.  79;  Earle  v. 
Olwings,  72  S.  0.  362,  51  S.  E.  980; 
Landrum  v.  Stewart  (Tex.  Civ.),  Ill  S. 
W.  769;  Trout  v.  R.  Co.,  107  Va.  576, 
59  S.  E.  394. 

Evidence  as  to  contemporaneous  exe- 
cuted agreement  admissible.  Eichards 
V.  Hodges,  164  N.  C.  183,  80  S.  E.  439. 
352-11  Brown  v.  Hobbs,  147  N.  C. 
73,  60  S.  E.  716;  Bourne  v.  Sherrill, 
143  N.  C.  3-81,  5o  S.  E.  799;  In  re 
Barnes'  Est.,  221  Pa.  399,  70  A.  790; 
I»and-W.  Co.  v.  Hughes,  37  Pa.  Super. 
602;  Rectenbaugh  r.  Co.,  22  S.  D.  410, 
lis  N.  W.  697;  New  York  Ins.  Co.  v. 
Thomas,  47  Tex.  Civ.  149,  104  S.  W. 
1074.  See  Beld  v.  Darst,  146  Mich.  143, 
10'9  N.  W.  275,  decided  on  another 
point. 

Collateral  agreement  a  condition  prece- 
dent.     Manhattan     Co.     v.     Gluck,     52 
Misc.   652,  101   N.  Y.  S.  528. 
352-12     Schweig  v.  Co.,  54  Misc.  233, 
104  N.    Y.  S.  371;   Perkiomen  R.  Co.  v. 
Bromer,  217  Pa.  263,  66  A.  359. 
352-13     Perkiomen  R.  Co.  v.  BromeT, 
217  Pa.  263,  66  A.  359;  Fidelity  Co.  v. 
Harder,   212.  Pa.  96,   61   A.   880;    Miller 
V.   Wise,   33   Pa.  Super.   589;    Yinger  v. 
Youngman,  30  Pa.  Super.  139. 
352-14     Gandy  v.   Weckerly,  220   Pa. 
285,  6&  A.  85-8;  Phillips  Co.  v.  Co.,  213 
Pa.  183,  62  A.  830.     See  Scientific  Am. 
V.   Creighton,    32    Pa.   Super.    140. 
353-15     Phillips     v.     Bradshaw,     167 
Ala.  100,  52^  S.  '662. 
353-16     'Crilly    i\    'Gallice,    148    Fed 
835,  78  C.  C.  A.  525;  Mills  v.  Jackson, 
19  Oal.  App.   605,   127  P.   655;   Ober  v 
Katzenstein,    160  'N.    C.   430,    76'   S.    E. 
476. 

353-17  Reynolds  v.  Reynolds  (Ala. 
App.),  65  S.  104;  Lundeen  v.  Ottis,  164 
Cal.  183,  128  P.  335;  Fisher  v.  Gos- 
sett,  36  Okla.  261,  128  P.  293.  See 
Joseph  V.  Piatt,  130  App.  Div.  478,  114 
N.  Y.  S.  1065;  'Colbert  v.  Bank,  38 
Okla.  391,  133  P.  206. 
353-18  Herlong  v.  Lumb.  Co.,  03  S. 
C.  520,  77  S.  E.  210;  Marsh  v.  Phil- 
lips (Tex.  Civ.),  144  S.  W.  1160. 


353-20     Trumbull  v.  Harris,  102  Ark. 

660,  145  S.  W.  547  (where  collateral 
agreement  formed  part  of  considera- 
tion); Green  r.  Booth,  91  Miss.  618,  44 
S.  784;  Barro  V.  Saitta,  145  N.  Y.  S. 
849;  Indelli  V.  Lesster,  130  App.  Div. 
548,  115  N.  Y.  S.  46;  Blair  v.  Minzes- 
heimer,  124  App.  Div.  177,  108  N.  Y. 
S.  790;  Somerset  Co.  r.  John,  219  Pa. 
380,  68  A.  843  (agreement  that  when 
mortgage  fell  due  claims  of  mortgagor 
against  mortgagee  should  be  adjusted) ; 
Barnard  v.  Williams  (Tex.  Civ.),  166  S. 
W,  910;  Altgelt  v.  Gerbic  (Tex.  Civ.), 
140  S.  W.  233;  Landrum  v.  Stewart 
(Tex.  Civ.),  Ill  S.  W.  760  (note  was 
given  as  bond  to  secure  performance 
of  contract  by  third  party) ;  New  York 
Ins.  Co.  V.  Thomas,  47  Tex.  Civ.  140, 
104  S.  W.  1074;  Trout  v.  R.  Co.,  107 
Va.  576,  50  S.  E.  394;  Nat.  Bk.  v. 
Gougar,  51  Wash.  204,  98  P.  607. 
353-21  Chute  v.  Latta,  123  Minn. 
G9',  142  N.  W.  1048;  Kelly  v\  Ellis,  39 
Mont.  507,  104  P.  873;  Loxley  v.  Stude- 
baker,  75  N.  J.  L.  500,  68  A.  0'8  (full 
discussion) ;  Hallenbeck  v.  Chapman,  72 
N.  J.  L.  201,  63  A.  408. 
354-22  Beach  r.  Nevins,  162  Fed. 
120,  80  C.  C.  A.  120;  Pickler  v.  P.  Co. 
(Ark.),  164  S.  W.  764;  Barr  C.  Co.  v. 
Co.,  82  Ark.  219,  101  S.  W.  408;  Drink- 
water  V.  Hollar,  6  Oal.  App.  117,  01  P. 
664;  Norman  v.  McCarthy,  56  Colo. 
200,  13&  P.  2'8;  Van  Norman  v.  Young, 
228  111.  425,  81  N.  E.  1060;  Cedar  Rap- 
ids Nat.  Bk.  V.  Carlson,  156  la.  343, 
lae  N.  W.  650  (contract  not  to  be 
binding  until  specified  number  of  sig- 
natures obtained) ;  Oavanagh  v.  Co., 
136  la.  236,  113  N.  W.  856;  MeNight 
V.  Parsons,  136  la.  300,  113  N.  W. 
858;  Hinsdale  v.  Mc'Cune,  135  la.  682, 
113  N.  W.  478;  McCormick  v.  Merritt, 
131  la.  160,  105  N.  W.  4,28;  Bartholo- 
mew V.  Fell  (Kan.),  130  P.  1016; 
Stroupe  V.  Hewitt,  00  Kan.  200,  133  P. 
562;  Hill  v.  Hall,  101  Mass.  253,  77 
N.  E.  831;  Chute  v.  Latta,  123  Minn. 
60',  142  N.  W.  1048;  First  Nat.  Bk.  v. 
Burney,  01  Neb.  260,  136  N.  W.  37; 
Dodd  r.  Kemnitz,  74  Neb.  634,  104  N. 
W.  1060;  Metropolitan  A.  Mifg.  Co.  v. 
Lau,  112  N.  Y.  S.  1050;  Stiebel  v. 
Grosberg,  202  N.  Y.  266,  05  N.  E.  692, 
rev.  121  N.  Y.  S.  928;  Corn  v.  Berg- 
mann,  120  N.  Y.  S.  1049;  Garrison  v. 
Mach.  Co.,  150  N.  C.  285,  74  S.  E.  821, 
cit.  Pratt  r.  Chaffin,  136  N.  C.  350,  4S 
S.  E.  768;  Bowser  v.  Tarry,  156  N.  C. 
35,  73  S.  E.  74;  Waters  v.  Co.,  144  N. 
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C.  663,  57  S.  E.  437;  Starr  P.  Co.  v. 
Edgar,  31  O.  C.  C.  29');  Bruch  c.  Shafer, 
45  Pa.  Super.  612;  Mi.llaud  R.  M.  Co. 
V.  Pickens,  96  S.  C.  2S<i,  80  S.  E.  484; 
Rectcnbaugh  i".  Co.,  22  S.  D.  410,  118  N. 
W.  697;  Hawse  v.  Bk.,  113  Va.  588,  75 
S.  E.  127;  Hodge  v.  Smith,  130  Wis. 
326,  110  N.  W.  192. 
See  Gilroy  r.  Everson,  118  App.  Div. 
733,  103  N.  Y.  S.  620  (general  conver- 
sations inadmissible;  rule  ajiplied  with 
groat  caution);  vol.  4,  p.  262,  n.  69. 
Tliat  instrument  is  to  become  itayable 
ui)on  certain  conditions,  mav  be  shown. 
Musser  v.  Musser,  92  Neb.  '387,  138  N. 
W.  599. 

Enumeration  of  conditiOHs  prcredent 
not  I'rcsuiiiod  exhaustive;  others  may 
be  shown  by  parol.  Golden  v.  Meier, 
129  Wis.  14,  107  N.  W.  27. 
355-24  Creveling  r.  Banta,  138  la. 
47,  115  N.  W.  .>98,  deed  given  to  gran- 
tee to  bo  delivered  to  third  person  in 
escrow. 

355-25  Hamlin  f.  Hamlin,  19::  N.  Y. 
164,  S4  N.  E.  805,  117  App.  Div.  493, 
102  N.  Y.  S.  571. 

355-27  Cox  r.  Smith,  99  Ark.  90, 
138  S.  W.  978;  Butlor  v.  Butler,  151 
la.  583,  132  X.  W.  03;  Blackstad  M. 
Co.  V.  Parker,  163  N.  C.  275,  7»  S.  E. 
606;  Bowser  &  Co.  v.  Tarry,  I-'jC  N.  C. 
35,  72  S.  E.  74;  Faux  v.  Fitler,  232 
Pa.  33,  81  A.  91. 

357-28  HuntsA-ille  Elks'  Club  f. 
Bldg.  Co.,  176  Ala.  128.  57  S.  7.50; 
Roquomore  f.  Wks..  151  Ala.  643.  44 
S.  557;  Dorough  f.  Harrington,  14S  Ala. 
305,  43  S.  .557;  Bricklev  r.  Gin  Co. 
(Ark.),  166  8.  AV.  744;  Von  Berg  r. 
Goodman,  85  Ark.  60.5,  109  S.  W.  li)06; 
Pearsall  V.  Henry,  153  Cal.  314,  95  P. 
154;  Hatch  v.  Fritz,  48  Colo.  .530,  111 
P.  74;  Holmes  v.  Brooks.  84  Conn.  512, 
80  A.  773;  Loveless  v.  Bridges,  136  Ga. 
338,  71  S.  E.  166;  El vea  Austell  Co.  r. 
Garage.  13  Ga.  App.  1^2.  79  S.  E.  38; 
Goldsmith  &  Co.  r.  M.  M.nrcus.  7  Ga. 
App.  S49.  68  S.  E.  462;  Prairie  D.  Co. 
V.  Leiberg,  15  Td.n.  379,  OS  P.  616; 
Montgomery  v.  Kirkpatrick,  162  111. 
App.  59;  American  F.  Co.  r.  Halstea<l, 
]6>5  Ind.  6:?3.  76  N.  E.  251;  Kurt/,  r. 
Tnv.  Co.,  156  Ta.  376.  135  X.  W.  1075; 
Fleming  f.  Linder  (la.).  109  X.  W.  771; 
Bait.  P.  H.  Co.  r.  Linthicum.  112  Md. 
27,  75  A.  737;  Wav  r.  Greer.  196  Mass. 
237.  81  N.  E.  1002;  Marx  r.  King.  162 
Mich.  2nS,  127  X.  W.  341;  England  r. 
Houser.  163  Mo.  App.  1.  145  S.  W.  514; 
Campbell  v.  Kimball,  87  Neb.  309,  127 


X.  W.  142;  I^ing  r.  Hudgcns,  *2  Misc. 
388,  143  X.  V.  .S.  763;  Haight  t.  Cohen, 
123  A{.p.  Div.  7<i7,  lOS  N.  Y.  S.  r,irl; 
Margolys  v.  Molh-uick,  98  N.  Y.  S.  849; 
Elliott  v.  Bozorth,  .53  Or.  391,  97  P. 
632;  Gerniantown  D.  Co.  c.  McCalluin, 
223  Pa.  .",4,  72  A.  S5;  Phillips  r.  Co., 
220  Pa.  141.  69  A.  589;  Works  r.  Stev- 
ens  (Tex.  CMv.),  1.55  S.  W.  667;  Din»- 
moro  S.  Co.  r.  L.  Co.,  70  Wash.  42,  120 
P.  72;  Norris  v.  Ins.  Co.,  52  Wash.  554, 
100  P.  1025;  Schoblaskv  r.  Ravworth, 
139  "Wis.  115,  IJO  X.  W.  ^^'J;  .lost  r. 
Wolf,  130  Wis.  37,  110  N.  W.  232.  Soe 
•'Xovation."  p.  7.  See  also  vol.  13, 
p.   1024,   n.   25. 

Parol  agreement  proved  to  alter  writ- 
ten contract  must  be  exe«'uteil  agree- 
ment. Pearsall  r.  Henrv,  153  Cal.  314, 
95  P.  154;  Page  r.  Co.',  17  Ok  la.  110. 
87  P.  851.  Rule  docs  not  apply  where 
new  agreement  in  substitution  of  old. 
PearsMl!  r.  Henry,  sujira. 
Admissible  although  parties  contracted 
not  to  varv  contract.  Gilbert  Co.  c. 
Husted,  50  Wash.  61,  96  P.  835. 
358-29  Phillips  v.  Bradshaw,  167 
Ala.  199,  52  S.  662;  Bradlev  r.  Bush, 
11  Cal.  App.  287,  104  P.  845;  Jones  r. 
Longcrheiim,  22  S.  D.  625,  119  X.  W. 
1000  (if  executed  and  agreement  re- 
lates to  doing  sometliing  not  stipulated 
for  in  writing);  Ross  f.  Head  (Tex. 
Civ.).  145  S.  W.  1077. 
358-32  Porter  r.  Co..  .55  Fla.  5<V4-,  46 
S,  420;  Elias  r.  Coleman.  137  X.  Y. 
S.  8S:i:  Jones  r.  Longerbeam,  22  S.  D. 
625,  119  X.  W.  I'lOii.  Cnntrn.  .<V-hoblan- 
kv  r.  Ravworth.  139  Wis.  115,  120  N. 
W.   8*?2. 

359-34  Schmidt  r.  Musson,  20  S.  D. 
?MK  li>7  N.  W.  367. 
359-36  Moody  r.  Atkins.  146  Ala. 
6S4,  40  S.  305;  Iletzel  r.  Lyon,  -'^7  Xcb. 
261,  120  X.  W.  997  (not' requires!  to 
be  written). 

359-37  Freem.Tn  i.  Bell.  150  X.  C. 
146,    t;.?    S.    E.    6^2. 

359-38  Leo  r.  Durham  (Tox.  Civ.). 
15fl  S.   W.   ]?^-K 

359-39  Kime  r.  Co..  240  Pa.  61.  87 
A.  278. 

Oral  lease  to  tAke  effect  on  expiration 
of  written  one.  mav  be  shown.  CJabel 
r.  Paee,  6  Cal.  App.  6 is.  02  P.  749. 
359-40  Pear-will  r.  Henry.  153  Cal. 
314.  95  P.  154;  Gwldman  r.  Wilder.  45 
Colo.  .551,  101  P.  7.59;  Wilson  r.  Duffy. 
158  Mo.  App.  509.  138  S.  W.  918; 
Henrv  r.  Phillips.  105  Tex.  459,  151  S. 
W.  533. 


1421 


Vol.  9 


PAROL  EVIDENCE 


360-41  Bovd  r.  Ranch  Co.,  22  Cal. 
App.  108,  133  P.  623;  Kissaek  v. 
Bourke,  224  111.  352,  79  N.  E.  619;  Zem- 
pel  V.  Hughes,  235  111.  424,  S5  N.  E. 
641. 

360-42  Jarman  v.  Westbrook,  134 
Ga.  19,  67  S.  E.  403;  Willis  v.  Fields. 
132  Ga.  242,  03  S.  E.  828;  Hawkins  v. 
Studdard,  133  Ga.  265,  63  S.  E.  852; 
Baker  r.  Haswell,  36  Okla.  429,  128  P 
1086.  See  "Statute  of  Frauds,"  p.  16 
Subsequent  oral  agreement  enlarging 
time  of  performance,  admissible.  Scott 
r.  Hubbard,  67  Or.  498,  13G  P.  653. 
Clear  proof  required  to  overcome  pre- 
sumption work  begun  under  written 
contract  was  not  continued  for  stipu- 
lated compensation.  Phillips  v.  Co., 
2-20  Pa.  141,  69  A.  5S9. 
360-43  But  see  Fleming  v.  Linder 
(la.),  10-9  N.  "W.  771;  Tavlor  v.  Finni- 
gan,  189  Mass.  568,  76.  N.  E.  203. 
A  joint  instrument  with  but  one  seal 
is  not  sealed  so  as  to  prevent  party 
whose  signature  is  not  followed  by  seal 
from  proving  later  agreement.  Balti- 
more P.  H.  Co.  V.  Linthicum,  112  Md. 
27,  75  A.  737. 

360-45  Gum  v.  Tibbs,  134  111.  App. 
280;  Am.  F.  Co.  T.  Halstead,  165  Ind. 
633,   76   N.   E.   251. 

360-48  Loval  v.  Wolf  (Ala.),  60  S. 
298;  Smith  v.  M.  Co.,  G  Ala.  App.  171, 
60  S.  484;  Steidtmann  v.  Co.,  234  111. 
84,  84  N.  E.  640;  Klaub  v.  Vokoun,  169 
111.  App.  434;  Garfield  v.  Co.,  189  Mass. 
W'5,  75'  N.  E.  695;  Jones  &  Co.  v.  Coch- 
ran, 33  Okla.  431,  126  P.  716;  Ryder^G. 
Co.  V.  Garretson,  53  Wash.  71,  101  P. 
498  (custom  need  not  be  pleaded). 
361-49  Gammino  v.  Dedham,  164 
Fed.  593,  90  C.  C.  A.  465;  Noves  v. 
Marlott,  156  Fed.  753,  84  C.  C.  A.  409; 
Birmingham  &  A.  E.  Co.  v.  Maddox, 
155  Ala.  292,  46  S.  780;  Tribble  v.  S., 
147  Ala.  699,  41  S.  183;  Hale  p.  Milli- 
ken,  5  Cal.  App.  344,  90  P.  365;  Leon- 
hart  V.  Assn.,  5  Cal.  App.  19,  89  P. 
847;  Albany,  etc.  Co.  v.  Bk.,  137  Ga. 
391,  73  S.  E.  637;  Farmers'  &  M.  Bk. 
V.  Wood,  143  la.  635,  118  N.  W.  282; 
Steele  v.  Andrews,  144  la.  360,  121 
N.  W.  17;  Columbia  M'.  Co.  v.  Glen- 
more  D.  Co.,  150  Ky.  229,  150  S.  W. 
53;  Gooding  v.  Ins.  Co.,  110'  Me.  69, 
85  A.  391;  Birely  v.  Dodson,  107  Md. 
229,  68  A.  488;  "Starr  P.  Co.  v.  Mor- 
rison, 159  Mich.  583,  124  N.  W.  562; 
Stearns  v.  R.  Co.,  148  Mich.  271,  111 
IT.  W.  769  (express  contract  excluding 
custom) ;  Kees  v.  Christensen,  124  Minn. 


230,  144  N.  W.  766;  Postal  T.  Co.  v. 
Willis,  93  Miss.  540,  47  S.  380;  Ramsey 
r.  Co.,  72  N.  J.  Eq.  165,  65  A.  461; 
Marlatt  v.  R.  Co.,  154  App.  Div.  388, 
139  N.  Y.  S.  771;  Havward  v.  Wemple, 
152  App.  Div.  195,  13©  N.  Y.  S.  625; 
Ore.  T.  Co.  v.  P.  Co.  (Or.),  138  P.  862; 
Savage  v.  Co.,  48  Or.  1,  85  P.  69;  Menz 
L.  Co.  V.  McNeelev,  58  Wash.  223,  108 
P.  621;  Chandler  L.  Co.  v.  Eadke,  136 
Wis.  4i95,  118  N.  W.  185. 
**The  court  itself  must  construe  the 
contract  and  determine  what  is  the  true 
interpretation  to  be  put  upon  the  lan- 
guage used  therein,  and  to  decide  its 
legal  effect."  Runyan  v.  Runyan,  101 
Ark.  353,  143  S.  W.  519. 
362-51  Southern  R.  Co.  v.  Cofer,  149 
Ala.  505,  43  S.  102;  Steidtmann  v.  Co., 
234  111.  84,  84  N.  E.  640;  Peacock  v. 
S.  (Ga.),  73  S.  E.  404;  Chicago,  etc. 
Co.  V.  Hofman,  168  111.  App.  71;  O'Neill 
V.  Ogden  Aerie,  32  Utah  162,  89  P. 
464. 

"The  term  'necessary  casing'  does 
not  purport  to  have  a  definite  mean- 
ing. What  casing  would  be  necessary 
was  not  determined  at  the  time  of  the 
execution  of  the  contract.  The  con- 
tract did  not  purport  to  determine  such 
question,  but  did  purport  to  leave  the 
question  open  to  be  determined  by  the 
circumstances  attending  the  perform 
ance  of  the  contract.  Clearly,  there 
fore,  oral  eviden<'e  was  contemplated 
by  the  contract."  McNames  f.  Don 
aker  Bros.,  155  la.  318,  130  N.  W.  130 
362-53  Kentucky  M.  Co.  v.  Soc,  146 
Fed.  0915,  77  C.  C.  A.  121;  Metz  v.  Mil 
ler,  113  N.  Y.  S.  527;  Obernauer  v. 
Solomon,  151  Mich.  570;  115  N.  W, 
090  (inadmissible  if  phrase  not  shown 
to  have  local  or  customary  meaning) 
362-54  Bennetts  v.  Brown,  1  K.  "B 
(1908)    490. 

362-55  So.  S.  &  M.  Co.  v.  Sav.  Bank, 
101  Ark.  206,  142  S.  W.  178;  Judson 
V.  Bell  (Tex.  Civ.),  153  S.  W.  169. 
See  infra,  "Statute  of  Frauds,"  24- 
93. 

363-59  To  identify  a  contract  re- 
ferred to  in  due  bill.  Sellers  v.  Dickert 
(Ala.),  64  S.  40. 

363-65  Hallenbeck  v.  Chapman,  72 
N.  J.  L.  201,  63  A.  498.  Comp.  Rock 
Island  Wks.  V.  Co.,  147  Ala.  581,  41  S 
800. 

363-71     Keller  v.  Cohen,  224  Pa.  434, 
73  A.  918. 
364-72     Mann   v.   Urquhart,    89    Ark. 
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239,  116  S.  W.  219;  Uecker  f.  Zuer- 
cher,  54  Tex.  Civ.  289,  118  S.  W.  149. 
364-73  Cable  Co.  r.  McFeeley,  7  Ga. 
A  pp.  435,  66  S.  E.  1103. 
364-75  Fowler  U.  Co.  v.  Co.,  43  Ind. 
App.  438,  87  X.  E.  689. 
364-76  Alexander  v.  Righter,  240 
Pa.  22,  87  A.  427. 

364-77  Guillorv  r.  Elms,  126  La. 
560,  52  S.   767. 

365-79  "Williams  r.  Butterfield,  214 
Mo.  412.  114  S.  W.  i;^,. 
Admissions  of  grantor  tonipetent  to 
show  e.xisteni-e  of  deed.  Vincent  r. 
Means,  207  Mo.  709.  106  S.  W.  8. 
365-81  Parol  evidence  inadmissible 
to  sustain  contract  illefral  on  its  face. 
Tlill  r.  Hill.  74  N.  11.  28S,  67  A.  406. 
366-90  Tilden  Co.  r.  Co.,  216  Mass. 
323.   103  N.  E.  916. 

366-91  Rook  Island  P.  Co.  r.  Ran- 
kin, 89  Ark.  24,  115  S.  W.  943.  Comp. 
Mears  v.  Smith.  199  Mass.  319,  85  X. 
E.  165.  But  see  Pease  P.  Co.  r.  Fiske, 
145  X.  Y.  S.  978.  See  also  supra,  "Ob- 
jections," p.  121,  n.  20. 
367-92  Rock  Island  P.  Co.  r.  Ran- 
kin, supra;  Allen  v.  Co..  14  Ida.  728, 
95  P.  829;  Roe  V.  Ins.  Assn.,  137  Ta. 
696,  115  X.  W.  500,  17  L.  R.  A.  (X.  S.) 
1144;  Xichols  &  S.  Co.  r.  Maxson.  76 
Kan.  607,  92  P.  545;  Cain  r.  Bauman. 
118  La.  82,  42  S.  654  (admi.ssilde 
against  privy);  Hilton  r.  Hanson,  101 
Me.  21,  62  A.  797  (contract  sealed); 
Gish  r.  Ins.  Co.,  16  Okla.  59,  87  P. 
869. 

Conditions  of  forfeiture  in  insurance 
policy  sliown  by  parol  to  have  V)een 
waived.  Weinberger  v.  Ins.  Co.,  170 
Mo.  App.  266,  156  S.  W.  79.  See 
"Waiver,"  p.  1024;  also  vol.  7,  p. 
541.  n.  15. 

Waiver  at  time  of  contracting  cannot 
bo  shown.  .lolmsnn  r.  Ins.  Co.,  119 
Tcnn.  59 S,  107  S.  W.  688. 
Inadmissible  in  face  of  express  con- 
trary provision.  Black  v.  Ins.  Co.,  148 
N.  C.  169,  61  S.  E.  672. 
367-93  Hester  r.  Gairdner.  128  Ga. 
531,  58  S.  E.  165;  Hall  r.  Barnard.  138 
la.  523,  116  X.  W.  604;  Aultnian  Co. 
r.  Greenlee,  134  Ta.  368.  Ill  X.  W. 
1007;  Allen  V.  Rees.  136  la.  423,  110 
N.  W.  583;  Yore  r.  ISreshinv.  H6  Mi.h 
80,  109  N.  W.  35;  Bade  r.  Hibberd,  50 
Or.  501,  93  P.  364;  .Tost  r.  Wolf.  130 
Wis.  37,  110  X.  W.232.  See  vol.  13. 
p.  '868,  n.  36,  and  supplement  thereto. 
Statement  of  consideration  cannot  be 
contradicted    where    it    is    contractual. 


Kramer  r.  Gardn.-r,  104  Minn.  370.  116 
X.  W.  925;  Sturmdorf  r.  Saunders,  117 
App.  Div.  762,  102  X.  Y!  S.  1042. 

367-95  Manion  r.  Bradv  Cla.),  126 
X.  W.   SOI. 

Must  be  some  appropriate  plea  to  sup- 
j>ort  it.  Breeding  r.  Tandv,  14^  Kv. 
345,  146  S.  W.  742. 

368-99     Louisville  Tr.     Co.     f.     Sem- 
inary, 148  Ky.  711,  147  S.  W.  431. 
An  allegation  of  fraud  or  mistake  will 
admit     paiul     cn  idcin-e     to     mrrei-t     an 
erroneous    date.      Gunther   Oroc.    Co.   V. 
Koll,  153  Ky.  446.  155  S.  W.  1145.     See 
supra,   "Parol    Evidence,"   p.   335. 
368-1     Russo  Chinese   Bank    r.   Bank, 
187  Fed.  80.   109   C.  C.   A.  398. 
369-3     Bornstein   r.  Berliner,   170  111. 
App.   519. 

Parol  admissible  to  .show  to  which 
obli<ration  pavinent  applied.  Wilcox  r. 
Sargeant,  4  Ga.  App.  35,  60  S.  E.  810. 
369-4  Mouijin  r.  Herpenhan.  138 
App.  Div.  54,  122  X.  Y.  S.  S58. 
369-7  See  I^ese  f.  Lamprecht,  196 
X.  Y.  32.  89  X.  E.  365. 
369-9  See  vol.  2,  p.  517.  n.  34; 
vol.  9,  p.  727,  n.  31.  and  supplement 
thereto. 

Payment  by  third  person  shown.  Suc- 
cession of  Baglcv.  12'i  La.  922,  45  S. 
942. 

Partial  pajrment  shown  by  parol,  wheth- 
er mailo  before  or  after  exe<>ution  of 
instrument,  llarstad  v.  Olson.  57  Wash. 
264.   106  P.  741. 

369-10  Albert  r.  R.  Co..  107  Va.  256, 
5S  S.   E.  57'. 

Contradictory  parol  agreement  cannot 
be  shown.  —  Ni-wcll  r.  Lamping.  45 
W.Tsh.  :!iU.  s<;  p.  II..-. 
Parol  contemporaneous  agreement  not 
specificallv  enforced,  where  ileed  com- 
plete. W;itcrs  r.  Waters.  124  Ga.  349, 
52   S.    E.    12.1. 

Facts  to  make  contract  enforcible  can- 
not be  shown.  Dillar<l  r.  Sanders  (Tex. 
Civ.).  97  S.  W.  10S. 
Description  of  property  must  be  such 
it  c.in  be  ideiitilicd  without  parol  evi- 
•lence.  Wilhnon  V.  Peck.  5  Cal.  App. 
665.    91    P.    164. 

370-12  Gottfried  r.  Bray.  208  Mo. 
6.-\  lOr,  S  W.  630.  See  Thanibers  V. 
Roselnnd,  21  F5.  B.  298.  112  X.  W.  113 
(]>urj>ose  of  parol  evidence  is  not  to 
suj^plv  omi.esions  and  cure  defects  which 
render  contract  fatall.v  uncertain  V, 
Crawford  r.  Workman,  64  W.  Va.  10, 
61  S.  E.  319. 
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370-14  Allen  v.  Treat,  48  Wash.  552, 
94  P.  102. 

Contemporaneous  agreement  inadmissi- 
ble. Bass  V.  Sanborn,  119  Mo.  App. 
103,   95   S.   W.    955. 

370-15  Jacobs  v.  Parodi,  50  Fla.  541, 
39  S.  833;  Dillard  v.  Jones,  229  111. 
119,  82  N.  E.  206. 

370-19  De  Laval  f.  Steadman,  6 
Cal.  App.  651,  92  P.  877. 
In  suit  to  enjoin  action  on.  note  parol 
evidence  rule  not  strictly  applied  when- 
ever inquiry  into  object  and  purpose 
of  writing  is  to  be  made.  O  'Brien  v. 
Co.,  69  N.  J.  Eq.  117,  61  A.  437. 
371-20  Bowles  t:  Lowery  (Ala.),  62 
S.  107;  Hannon  v.  Espalla,  148  Ala. 
313,  42  S.  443;  Novelty  Mfg.  Co.  v. 
Wiseberg,  126  Ga.  800,  55  S.  E.  923; 
Coldwell  Co.  v.  Cowart,  138  Ga.  233, 
75  S.  E.  425;  Foote  &  Davies  Co.  v. 
P.  Co.,  11  Ga.  App.  164,  74  S.  E.  1037; 
Blake  v.  Miller,  135  la.  1,  112  N.  W. 
158;  Eester  v.  Powell,  120  La.  406,  45 
S.  372;  Paramore  i\  Campbell,  245  Mo. 
287,  149  S.  W.  6;  Buster  B.  Co.  v.  Co., 
140  Mo.  App.  707,  126  S.  W.  988;  Zerr 
V.  Klug,  121  Mo.  App.  286,  98  S.  W. 
822;  Eairden  v.  Hedrick,  46  Mont.  510, 

129  P.  498;  Coles  v.  Saitta,  119  N.  Y. 
S.  253;  Green  Island  Co.  V.  Co.,  110 
N.  Y.  S.  508;  Penn.  R.  Co.  v.  R.  Co., 
221  Pa.  481,  70  A.  '818;  Sellers  v.  R. 
Co.,  77  S.  C.  361,  57  S.  E.  1102;  Int. 
Sav.  &  T.  Co.  V.  HoTusby  (Tex.  Civ.), 
146  S.  W.  960;  Smith  v.  R.  Co.,  101 
Tex.  405,  108  S.  W.  819;  Brazelton  v. 
Campbell,  49  Tex.  Civ.  218,  108  S.  W. 
770.  See  Bent  v.  Trimboll,  61  W.  Va. 
509,  56  S.  E.  881  (letters  and  plat  ad-, 
missible) ;  Klueter  v.  Brew.  Co.,  143 
Wis.  347,  128  N.  W.  43;  Allenberg  v. 
Wainwright,  62  Wash.  234,  113  P.  585. 
Documents  introduced  merely  as  admis- 
sions.    Mitchell  t\  R.   Co.    (Tex.   Civ.), 

130  S.  W.  735. 

372-21  Hendricks  v.  Webster,  159 
Fed.  927,  87  O.  C.  A.  107;  Rose  v. 
Lewis,  178  Ala.  507,  60  S.  146;  Soudan 
P.  Co.  V.  Stevenson,  83  Ark.  163,  102 
S.  W.  1114;  Hawley  v.  Kafitz,  148  Cal. 
393,  83  P.  248;  Henry  v.  Shields,  19 
Haw.  302;  Goldstein  v.  D'Arcy,  201 
Mass.  312,  87  N.  E.  584;  Stockbridge, 
etc.  Co.  V.  Booth,  165  Mich.  212,  130 
N.  W.  619;  In  re  Evans,  117  Mo.  App. 
629,  93  S.  W.  922;  Strother  r.  Co.,  116 
Mo.  App.  518,  92  S.  W.  758;  Wheeler 
V.  Moore,  78  Neb.  484,  111  N.  W.  120; 
Wehrenberg  r.  Seiferd,  125  App.  Div. 
527,  109  N.  Y.  S.  896;  Gish  v.  Ins.  Co., 


16  Okla.  59,  87  P.  869;  Hermann  v. 
Mclver,  51  Tex.  Civ.  270,  111  S.  W. 
766;  Grout  v.  Moulton,  79  Vt.  122,  64 
A.  453;  Bartlett  Co.  v.  Co.,  49  Wash. 
58,  94  P.  900,  15  L.  R.  A.  (N.  S.) 
590;  Moran  Co.  v.  Co.,  48  Wash.  592, 
94  P.  106;  Armstrong  v.  Ross,  61  W. 
Va.  38,  55  S.  E.  895. 
373-22  J.  F.  Hall-Martin  Co.  v. 
Hughes,  18  'Cal.  App.  513,  123  P.  617; 
Williams  v.  Walsh  Mtfg.  Co.,  169  Mich. 
676,  135  N.  W.  954;  Roanoke  v.  Blair, 
107  Va.  639,  60  S.  E.  75. 
Not  competent  to  show  contract  made 
for  a  purpose  different  from  that  ex- 
pressly recited  in  contract.  Heitman  v. 
Com.  Bk.,  7  Ga.  App.  740,  68  S.  E. 
51. 

373-23  Lowrey  v.  Hawaii,  206  U.  S. 
206;  Standard  S.  &  S.  Co.  v.  Reiter, 
,199  Fed.  91  (C.  C.  A.);  Hamilton  C. 
Co.  V.  Co.,  160  Fed.  75,  87  C.  0.  A. 
231;  Tweedie  T.  Co.  v.  Laguna  Co.,  178 
Fed.  368;  Feore  v.  Avent,  4  Ala.  App. 
551,  58  S.  727  (cit.  Chambers  v.  Ring- 
staff,  69  Ala.  140,  distinguishing  be- 
tween patent  and  latent  ambiguity) ; 
Weil  V.  Lester,  94  Ark.  195,  126  S.  W. 
712;  Boyd  v.  Lloyd,  86  Ark.  169,  110 
S.  W.  596;  Massey  Bros.  v.  Dixon,  81 
Ark.  337,  99  S.  W.  383;  Wellington  R. 
Co.  v.  Gilbert,  24  Colo.  App.  118,  131 
P.  803;  Prowers  v.  Nowles,  42  Colo. 
442,  94  P.  347;  Lamb  r.  Morrow,  140 
la.  89,  117  N.  W.  1118;  Julian  r.  Eagle 
Oil,  etc.  Co.,  83  Kan.  127,  109  P.  996; 
Slusher  v.  Slusher,  31  Ky.  L.  R.  570, 
102  S.  W.  1188;  Schuster  v.  Snawder, 
31  Ky.  L.  R.  254,  101  S.  W.  1194; 
Chesapeake  B.  Co.  v.  Goldberg,  107  Md. 
485,  69  A.  37;  Cawley  v.  Jean  (Mass.), 
105  N.  E.  1007;  McGrath  v.  Quinn 
(Mass.),  105  N.  E.  555;  McDaniel  v. 
R.  Co.,  165  Mo.  App.  678,  148  S.  W. 
464;  Green  Island,  etc.  Co.  v.  L.  Co., 
126  App.  Div.  584,  110  N.  Y.  S.  508; 
Murdock  v.  Gould,  193  N.  Y.  369,  86 
N.  E.  12;  Ivey  v.  Mills,  143  N.  C. 
189,  55  S.  E.  613;  Harris  v.  Jones,  23 
N.  D.  488,  136  N.  'W.  1080;  Manganese 
S.  S.  Co.  V.  Bk.,  28  S.  D.  426,  134  N. 
W.  886;  Edmonds  v.  Bk.,  215  Pa.  547, 
64  A.  671;  Spencer  v.  Potter's  Est.,  83 
Vt.  1,  80  A.  821;  Clayton  v.  Court,  58 
W.  Va.  253,  52  S.  E.  103. 
374-25  Kelsey  v.  Clausen,  257  IlL 
402,  100  N.  E.  984;  Hammond  v.  Ins. 
Co.,  151  Wis.  62,  138  N.  W.  92. 
374-26  Crosley  r.  Reynolds,  196  Fed. 
640,  116  C.  C.  A.  314;  IS'ease  v.  R.  Co., 
195  Fed.  987;  Western  L.  Co.  v.  Willis, 
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160  Fed.  27,  87  C.  C.  A.  183;  In  re 
Hartman,  166  Fed.  776;  Crittenden  f. 
Cobb,  156  Fed.  535;  Oiattanooga  Brew. 
Co.  V.  Smith,  3  Ala.  Aj.p.  551,  58  S. 
63;  Vaughan  v.  Cooper.,  103  Ark.  260, 
146  S.  W.  503;  Wood  v.  Kelsev,  90  Ark. 
272,  119  S.  W.  258;  Pearsallr.  Henry, 
153  Cal.  314,  95  P.  154,  159;  Jersey 
Island  Co.  r.  Whitney,  149  Cal.  269, 
86  P.  691 ;  Shafer  r.  Sloan,  3  Cal.  Ai)p. 
335,  85  P.  162;  Stalker  r.  Hayes,  81 
Conn.  711,  71  A.  1099;  Gav  r.  Parish, 
138  Ga.  399,  75  S.  E.  323;' Leffler  Co. 
V.  Dickerson,  1  Ga.  App.  63,  57  S.  E. 
911;    Alexander    r.    Lumb.    Co.    (Tnd.). 

105  N.  E.  45;  Warner  r.  Marshall,  166 
Ind.  88,  75  N.  E.  582;  Eastern  Kv.,  etc 
Co.  i\  L.  Co.,  148  Ky.  82,  146,  S.  W.43S; 
Eogers  v.  Hazel,  147  Ky.  333,  144  S.  W. 
49;  McSurley  v.  Venters,  31  Kv.  L.  R. 
963,  104  S.  W.  365;  Versailles  r'.  Brown, 
29  Ky.  L.  R.  1223,  96  S.  W.  1108; 
Anse  La  Butte  O.  &  M.  Co.  r.  Babl), 
122  La.  415.  47  S.  754;  Chesapeake  B. 
Co.  r.  Goldberg,  107  Md.  4^.1,  69  A. 
37;  Willett  f.  Sroith,  214  Mass.  494, 
101  N.  E.  1058;  Fuilain  v.  Co.,  196  Mass. 
474,  82  N.  E.  711;  Toole  r.  Crafts,  196 
Mass.  397,  82  N.  E.  22;  Ilodgcns  r. 
Sullivan,  209  Mass.  5.33,  95  N.  E.  969; 
Preston  r.  Nat.  Bk.,  169  Mich.  571,  135 
N.  W.  278;  Sturges  r.  R.  Co.,  166  Mich. 
231,  131  N.  W.  706;  Coffnian  i:  R.  Co. 
(Mo.  App.),  167  S.  W.  1053;  Pulitzer 
Pub.  Co.  V.  McNichols,  170  Mo.  Apj). 
709,  153  S.  W.  562;  Gate  Citv  Nat. 
Bk.  r.  Cliick,  170  Mo.  App.  343,  156 
S.  W.  743;  Kessler  r.  Claves.  147  Mo. 
App.  88,  125  S.  W.  799;  New  Amster- 
dam Co.  V.  Mesker,  128  Mo.  App.   183, 

106  S.  W.  561;  Great  Western  Co.  r. 
Belcher,  127  Mo.  A|>p.  133,  104  S.  W. 
894;  Prudential  Ins.  Qo.  r.  ^^.orr^s  (X. 
J.  Eq.),  70  A.  924  (to  determine  bene- 
fioiarv  under  policv) ;  Nichols  r.  Co., 
110  N.  Y.  S.  325;  Middloworth  r.  Ord- 
way,  191  N.  Y.  404,  84  N.  E.  291 ;  Wes- 
ley r.  Co.,  30  R.  I.  403,  75  A.  626; 
Gravity  C.  Co.  r.  Sisk,  43  Tex.  Civ.  194. 

95  S.  W.  724;  Caino  V.  Hagenbarth,  37 
Utah  (^,  106  P.  945;  Tnplin  r.  Marry, 
81  Vt.  428,  71  A.  72;  Ward's  Admr. 
V.  Ins.  Co.,  80  Vt.  321,  67  A.  821;  Al- 
bert V.  R.  Co.,  107  Va.  256,  58  S.  E,  575; 
Whipple  r.  Lee.  58  Wash.  253,  lOS  P. 
601;  Causten  r.  Barnette.  49  Wash.  659, 

96  P.  225;  Bk.  r.  Catzen,  63  W.  Va. 
535,  60  S.  E.  499:  Winton  r.  McGraw, 
60  W.  Va.  98,  54  S.  E.  506;  Klnoter  r. 
Brew.    Co.,    143    Wis.    347.    128    N.    W. 


43;  Loreo  r.  Co.,  134  Wis.  17.;.  114 
N.    W.    449. 

Circumstances  leading  to  enactment  of 
statute  authorizing  contract.  (Jld  Col- 
ony li.  Co.  r.  Citv.  is^  .Mass.  234,  74 
N.    E.    MIS. 

Declarations    of    mortgagee. — Jones    r. 
Norris,   147   X.  <'.   ^}.  60  S.  E.  714. 
Peculiar   circumstances   known   to   par- 
ties  shown.       Hale   f.    Milliken,   5   Cal. 
App.    344,   90    P.   365. 
377-27     Middleworth  v.  Ordwav,   191 
X.   Y.   404,  84   N.   E.   291. 
377-35     Brown     r.    R.edor,    108     Md. 
653,   71   A.   417. 

377-37  Bra.Ucv  r.  Davi.s,  128  La. 
686,  55  S.   17. 

Where  the  language  used  was:  "Ten 
feet  of  siiiil  lot  being  reserved  as  a 
right-way,"  the  court  said:  "The  lan- 
guage used  leaves  us  in  doubt  as  to 
the  real  intention  of  the  parties  in  that 
respect.  But  in  such  circumstanceH  the 
trial  court  was  at  liberty  to  reccivo 
fiarol  evidence  showing  the  situation 
and  conduct  of  the  jiartics  and  the  state 
and  condition  of  the  premises  with  a 
view  to  ascertaining  the  intention  of 
the  parties  in  using  the  language  to 
be  construed.  ...  If  it  nj)ponred 
from  such  parol  evidence  that  tho  place 
in  regard  to  which  the  language  was 
used  hail  a  way  over  it  already  fixed 
by  buildings  or  permanent  inclo.^ures, 
the  language  was  rightfully  construed 
to  be  a  reservation  of  the  way  thu.s  lo- 
cated, fixed  and  defineil.  Salisbury  r. 
Andrews,  19  Pick.  (Mass.)  2.''>0.  253; 
Washljurn's  Easements  and  Servituden 
(4th  Ed.),  p.  277.  Especially  if  it  ap- 
peared that  such  way  was  thereafter  for 
a  long  time  used  by  the  grantee  of  the 
easement  and  tho.se  claiming  untler  him, 
the  grantor  acquiescing  in  such  U8<». 
The  state  and  comlition  of  the  prem- 
ises, and  the  subsequent  user,  would 
show  what  the  parties  intended  by  tho 
deed  and  would  operate  ns  an  assign- 
ment of  tho  wav  as  eflTectuall.v  as  if 
tho  location  had  been  fixed  by  tho 
deed."  Geisniann  r.  Trish.  163  Mo. 
A  J. p.  30S.  14.3  .«;.  W.  876. 
377-38  Noves  r.  Ma  riot  t.  150  Fed. 
753.  84  C.  C.  A.  409;  Lefler  r.  Ins.  Co.. 
143  Fed.  814,  74  C.  C.  A.  4«i8:  Griggf 
r.  Dist.,  87  Ark.  9.'?.  112  S.  W.  21.S: 
Wheeler  r.  Co.,  129  On.  237.  ^^  S.  E. 
709;  Fairbanks  r.  Guilfoyle.  .13  Ky.  L. 
R.  408.  110  S.  W.  233;  Kostorvt  r. 
Learv  (Tex.  Civ.).  130  S.  W.  456. 
377-39     Hamilton  C.  Co.  r.  Co..  160 
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Fed.  75,  87  C.  C.  A.  231  j  U.  S.  v.  Co., 
205  U.  S.  105;  Scruggs  v.  Riddle,  171 
Ala.  350,  54  S.  641;  San  Miguel  Co. 
V.  Stubbs,  39  Colo.  359,  90  P.  842; 
Lambert  Co.  v.  Carmody,  79  Conn.  419, 
65  A.  141  (to  determine  whether  sale 
or  lease  intended) ;  Semon  Bache  Co. 
V.  Co.,  35  Ind.  App.  351,  74  N.  E.  41; 
Ditchey  v.  Lee,  167  Ind.  267,  78  N.  E. 
972;  McSurley  v.  Venters,  31  Ky.  L. 
E.  963,  104  S.  W.  365;  Sleeper  v.  Nich- 
olson, 201  Mass.  110,  87  N.  E.  473; 
Garfield  v.  Co.,  199  Mass.  22,  84  N.  E. 
1020;  Smith  V.  Co.,  194  Mass.  193,  80 
N.  E.  527;  Morison  v.  Co.,  126  App 
Div.  575,  110  N.  Y.  S.  801;  Rosen  v. 
Bamberger,  122  N.  Y.  S.  240;  Man- 
ganese S.  S.  Co.  v.  Bk.,  28  S.  D.  426, 
134  N.  W.  886;  Am.  C.  Co.  v.  Thomp- 
son (Tex.  Civ.),  110  S.  W.  777;  Pine 
Beach  v.  Co.,  106  Va.  810,  56  S.  E. 
822;  Moran  Co.  v.  Co.,  48  Wash.  592, 
94  P.  106. 

What  occurred  before  the  letters  were 
written  is  competent  to  show  the  cir- 
cumstances under  which  they  were  writ- 
ten as  an  aid  to  their  interpretation. 
Grant  v.  Mfg.  Co.,  85  Conn.  421,  83 
A,  212. 

Terms   "more  or  less"   and   "about" 
do  not  disclose  ambiguity.     Peterson  v. 
Chaix,  5  Cal.  App.  525,  90  P.  948. 
378-40     Driver  v.  Galland,  59  Wash. 
201,  109  P.  593. 

378-41  Weil  v.  Lester,  94  Ark.  195, 
126  S.  W.  712;  Sleeper  i\  Nicholson, 
201  Mass.  110,  87  N.  E.  473. 
378-44  See  Louisville,  etc.  Co.  v. 
Higginbotham,  153  Ala.  334,  44  S.  '872; 
Johnston  V.  Mulcahy,  4  Cal.  App.  547, 
88  P.  491. 

379-45  Kessler  v.  Clayes,  147  Mo. 
App.  88,  125  S.  W.  799;  Leavitt  v.  De 
Vries,  127  App.  Div.  721,  111  N.  Y.  S. 
998;  Beardmore  V.  Barry,  118  App.  Div. 
334,  103  N.  Y.  S.  353;  West  v.  Herman, 
47  Tex.  Civ.  131,  104  S.  W.  428. 
"Company"  as  used  in  subscription 
paper  is  not  ambiguous  and  defend- 
ant's understanding  of  the  word  inad- 
missible. Locke  V.  Taylor,  161  App. 
Div.  257,  146  N.  Y.  S.  256. 
379-46  Lindblom  v.  Fallett,  145 
Fed.  805,  76  C.  C.  A.  369;  Cal.  R.  Co. 
V.  Ins.  Co.,  23  Cal.  App.  611,  138  P. 
960;  Brackett  Co.  v.  Co.,  127  Ga.  672, 
56  S.  E.  762  ("Texas  red  rust  proof 
oats");  Kvamme  v.  Barthell,  144  la. 
418,  118  N.  W.  766;  Kitzman  v.  Carl, 
133  la.  340,  110  N.  W.  587;  Mont- 
gomery, etc.  Co.  V.  Lumb.  Co.,  206  Mass. 


144,  92  N.  E.  71;  Obenauer  v.  Solomon, 
151  Mich.  570,  115  N.  W.  696  ("the 
dock"  exjilained  by  declarations  of 
parties) ;  Stover  v.  Springfield,  167  Mo. 
App.  328,  152  S.  W.  122;  New  Amster- 
dam Co.  V.  Mesker,  128  Mo.  App.  183, 
106  S.  W.  561;  Lossing  v.  Cushman, 
123  App.  Div.  693,  108  N.  Y.  S.  368; 
Minshaw  v.  Lumb.  Corp.  (S.  C), 
81  S.  E.  1027;  Houston  P.  Co.  v.  Grif- 
fith (Tex.  Civ.),  144  S.  W.  1139;  Ward's 
Admr.  V.  Ins.  Co.,  80  Vt.  321,  67  A. 
821. 

379-i49  "Reasonable  time."  Quid 
r.  Realty  Co.,  94  S.  C.  184,  77  S.  E. 
866. 

380-50  Lowrey  v.  Hawaii,  206  U.  S 
206;  Harten  v.  Loffler,  29  App.  Cas, 
(D.  C.)  490;  McLean  C.  Co.  v.  Bloom 
ington,  234  111.  90,  84  N.  E.  624;  Cleve 
land,  etc.  R.  Co.  v.  Gossett,  172  Ind 
525,  87  N.  E.  723;  Abadie  v.  Lumb 
Co.,  128  La.  1014,  55  S.  658;  Golden 
berg  V.  Taglino  (Mass.),  105  N.  E 
883;  Ideal  P.  &  Mfg.  Co.  v.  Ins.  Co. 
167  Mo.  App.  566,  152  S.  W.  408;  Ryer 
V.  Turkel,  75  N.  J.  L.  677,  70  A.  68 
Boyer  v.  Co.,  128  App.  Div.  458,  112 
N.  Y.  S.  817  (entitled  to  great  weight) 
C.  V.  Sanderson,  40  Pa.  Super.  416 
Carter  t\  Childress  (Tex.  Civ.),  99  S. 
W.  714;  Shenandoah  Co.  v.  Clarke,  106 
Va.  100,  55  S.  E.  561;  Whipple  v.  Lee, 
58  Wash.  253,  108  P.  601;  Nelson  v. 
N.  Co.,  52  Wash.  177,  100  P.  325; 
Causten  v.  Barnette,  49  Wash.  659,  96 
P.  225;  Winton  v.  McGraw,  60  W.  Va. 
98,  54  S.  E.  506.  See  supra,  "Am- 
biguity," 839 -2'8. 

380-54  Dalhoff  Co.  v.  Maurice,  86 
Ark.  162,  110  S.  W.  218;  O'Brien  ;;. 
Peck,  198  Mass.  50,  84  N.  E.  325; 
Bader  v.  Co.,  134  Mo.  App.  135,  113 
S.  W.  1154. 

380-55  Goldstein  v.  D'Arcy,  201 
Mass.  312,  87  N.  E.  584. 
381-56  Miller  v.  Ins.  Co.,  202  Fed. 
442,  120  C.  C.  A.  548;  Maydwell  v. 
Co..  159  Fed.  930,  87  C.  C.  A.  110; 
Weir  V.  Long,  145  Ala.  328,  39  S.  974; 
Riley-W.  Co.  v.  Co.,  129  Mo.  App.  325, 
108  "S.  W.  628;  C.  r.  Sanderson,  40  Pa. 
Super.  416;  Kampmann  v.  McCormick 
(Tex.  Civ.),  99  S.  W.  1147. 
381-57  Ramsey  v.  Pilcher,  130  Ga. 
672,  61  S.  E.  538. 

381-59  Tygart  r.  Sutton,  8  Ga.  App. 
20,  68  S.  E.  488;  Martin  v.  Thrower, 
3  Ga.  App.  784,  60  S.  E.  825;  111.  Cent. 
R.  Co.  V.  Fleming,  14'8  Ky.  473,  146 
S.  W.  1110. 
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If  there  is  no  ambiguity  it  cannot  be 
shown  one  clause  of  contract  inserted 
as  security  for  performance  of  the  rest. 
Burton  f/O'Xeill,  126  Ga.  805,  55  S. 
E.  933. 
382-61     Davis   r.  R.   Co.,  155  la.  51, 

135  N.  W.  356;  Fidelity  Co.  r.  Co.,  31 
Ky.  L.  R.  725,  103  S.  W.  297;  Shreve 
V.  Crosby,  72  K  J.  L.  491,  63  A.  333; 
Marshall  v.  R.  Co.,  73  S.  C.  241,  53 
S.  E.  417;  Earle  v.  Owjngs,  72  S.  C. 
362,  51  S.  E.  980.  See  Doolittle  v. 
Co.,  134  Ta.  536,  111  N.  W.  909. 
382-62  Adeline  S.  F.  Co.  r.  Co.,  121 
La.  961,  46  S.  935,  purpose  for  which 
property  sold  to  be  used. 
382-63     De   Rue    r.    Mcintosh,    26    S. 

D.  42,  127  N.  W.  532;  Berrv  r.  Fair- 
banks, 51  Tex.  Ciy.  558,  112  S.  W. 
427. 

383-64  Napier  v.  Elliott,  177  Ala. 
113,  58  S.  435;  Coalinga,  etc.  G.  Co. 
V.  Oil  Co.,  16  Cal.  A])p.  361,  116  P. 
1107;  Whipple  v.  Geddis,  25  App.  Cas. 
(D.  C.)  333  ("certain  existint;  incum- 
brances"); Jenkins  v.  Cheni.  Co.,  169 
Mo.  App.  534,  154  S.  W.  832;  Beard- 
more  r.  Barry,  118  App.  Diy.  334.  103 
N.  Y.  S.  353  ("more  or  less");  Wil- 
liams V.  Gridlev,  110  App.  Div.  525,  96 
N.  Y.  S.  978  ("as  soon  as  possible"); 
Kentucky  Mfg.  Co.  v.  Co.,  77  S.  C. 
92,  57  S.  E.  676  ("fullv  insured"); 
Old  R.  R.  Trr.  Co.  v.  "Stubbs  (Tex. 
Civ.),  137  S.  W.  154;  Reapan  r.  Bruff, 
49  Tex.  Civ.  226,  108  S.  W.  185;  West 
V.  .Herman,  47  Tex.  Civ.  131.  104  S. 
W.  428;  Roanoke  r.  Blair,  107  Va. 
639,  60  S.  E.  75  ("east"). 
Word  used  in  statute  cannot  be  ex- 
plained by  extrinsic  evidence.  Pur- 
dom   Co.   r.  Knipht,  129  Ga.  590,  59  S. 

E.  433.  "season." 
384-68     But  see  infra,  387-41. 
385-94     "Estate."     Jenninps  r.  Puf- 
fer,   203    Mass.    534.    89     N.     E.     1036. 
"Advertisinp  drop."     Lerner   r.   Roth, 

136  N.  Y.  8.   61. 

385-95  Hamilton  C.  Co.  r.  Co.,  160 
Fed.  75.  87  C.  C.  A.  231  (testimony 
should  be  as  broad  an  words  used); 
Maydwell  r.  Co.,  159  Fed.  930.  S8  C. 
C.  A.  no  ("another  carpo");  First 
Nat.  Bk.  (\  Ruddo.k  Co..  in*^  Cal.  334. 
Ill  P.  86;  Ellsworth  r.  Knowles,  8  Cal. 
App.  630,  97  P.  690  ("sipht  draft 
apainst  papers");  ^lessenper  r.  Tns. 
Co.,  47  Colo.  448,  107  P.  643;  San 
Mipuol  Co.  r.  Stubbs,  39  Colo.  359, 
90  P.  842  ("heart  of  vellow  pine"); 
Ramsey   v.   Pilcher,   130    Ga.    672,    61 
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S.  E.  538  ("Savannah  specifications"); 
Driscoll  r.  Pcnrod.  176  Ind.  19,  95  N.  E. 
313;  Wolverine  L.  Co.  r.  Ins.  Co.,  145 
Mich.  558,  108  X.  W.  1088  (applica- 
tion of  ordinary  words  to  jici-uliar 
facts);  Davis  r.  Do^lffe,  126  App.  Div. 
469,  110  X.  Y.  S.  787;  Sholl  r.  Princo 
Line,  109  App.  Div.  .501,  96  X.  Y, 
S.  368  ("without  time  limit");  E-1- 
monds  r.  Bk..  215  Pa.  547.  64  A.  671 
(work  which  is  "properly  brick- 
work"); Ward's  Adm.  r.  Ins.  Co.,  80 
Vt.  321,  67  A.  821;  Richmond  r.  Barrv, 
109  Va.  274.  63  S.  E.  1074;  Parks  v. 
Elmore,  59  Wash.  584.  110  p.  381; 
Belcher  r.  Coal  Co.,  68  W.  Ya.  716,  70 
S.  E.   712. 

To  show  "addition"  applied  to  build- 
inp  subsef|U('iitly  ore<'ted.  Prudential 
Ins.  Co.  r.  Alley,  104  Va.  356,  51  S.  E. 
812. 

"M.  ranch."— Morrell  r.  San  To"  :i>. 
etc.  Tn..  ]:!  r.ni.  App.  305.  mo  P.  ■  _•. 
"Measured  in  walL" — Miller  r.  W  i}i- 
gins,  2l'7  Pa.  5C)}.  76  A.  711. 
"Bal.  a/c  to  date."— Thavor  Export 
Lumb.  Co.  r.  Xavlor.  100  Miss.  841.  57 
S.  227. 

That  at  the  time  when  a  policy  was 
issued  it  was  understood  between  in- 
sured and  the  apent  of  the  comj'.iny, 
that  the  only  child  was  the  ]ter!*on 
meant  bv  "Estate."  Ronfro  r.  Met. 
Life  Ins.  Co..  U^  Mo.  App.  258.  129 
S.   W.   444. 

"Main  water  supply." — Rosen  r.  Bam- 
berper.    12-J    X.    V.   S.   -J  JO. 
"Modem  asphalt  roadway." — Tennant 
Land    Co.    r.    Xordeman,    148    Ky.    361, 
146   S.   AV.   756. 

"c.  0.  d. " — Illinois  Custom  Tailoring 
Co.  r.  Express  Co..  158  111.  App.  374. 
"Beady  for  occupancy." — Murphy  r. 
Schwaner.  >4  Conn.  J'Ji",  ^i"  A.  205. 
"This  rule  does  not  permit  either  party 
to  a  contract  to  testify  on  direct  exam- 
ination what  the  intention  of  the  par- 
ties was,  or  what  his  intention  was.  in 
usinp  the  words  or  terms  of  doubtful 
import,  but  only  to  prove  facts  and  cir- 
cumstances not  inconsistent  with  tho 
writinp  itself,  temlinp  to  prove  in  what 
sense  the  parties  used  such  words  or 
terms."  Smith  r.  fro^^kett  Co..  8.5 
Conn.  282.  82  A.  569.  rit.  Brown  r. 
Slater.  16  Conn.  192.  196.  41  Am.  Dec. 
136;  Fairfield  r.  Kiwson.  50  Conn.  501, 
510,  47  Am.  R-ep.  669. 
385-96  Slavik  r  Societiw.  59  Misc. 
183,  110  N.  Y.  S.  347,  "survivors." 
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385-99  Koutledge  r.  Elmendorf,  54 
Tex.  Civ.  174,  116  S.  W.  156,  accounts 
in  hands  of  administrator. 
387-33  "Regular  engagement." 
Lewis  r.  Blackwood,  153  App.  Div.  361, 
137  N.  Y.  S.  1061. 

387-41  Miller  v.  Baker  Co.,  208  Fed. 
190;  Harlow  v.  Co.,  81  Conn.  572,  71 
A.  734  ("when  transit  car");  Salt 
Fork,  etc.  Co.  r.  Coal  Co.,  170  111.  App. 
268  ("employed");  Layton  v.  Elba 
Mfg.  Co.,  161  N.  C.  482,  77  S.  E.  677 
("carload");  Berry  v.  Wadhams  Oil 
'Co.,  156  Wis.  588,  146  N.  W.  783  ("74 
degree  gasoline"). 

387-42  Salmon  v.  Co.,  158  Fed.  300, 
85  C.  C.  A.  551  ("10  and  up"  in  lum- 
ber deal);  Louisville  &  N.  E.  Co.  v 
Grain  Co.,  136  Ga.  538,  71  S.  E.  884; 
Todd  r.  Howell,  47  Ind.  App.  665,  95 
N.  E.  279;  Wilson,  etc.  Co.  f.  Ware, 
158  Mo.  App.  179,  138  S.  W.  690;  Vier- 
Now  V.  Carthage,  139  Mo.  App.  276,  123 
S.  W.  67;  Davis  v.  Dodge,  126  App. 
Div.  469,  110  N.  Y.  S.  787  ("entire 
business  services");  Lovering  v.  Mil- 
ler, 218  Pa.  212,  67  A.  209  ("regular 
season  ' ' — in  theatrical  contract)  ;  Hol- 
brook  V.  Quinlan  &  Co.,  84  Vt.  411,  80 
A.  339;  Schultz  v.  Co.,  46  Wash.  555, 
90  P.  917  ("busy"  and  "dull"  sea- 
son). 

Expert  evidence  admissible. — ^Daniel  v. 
Co.,  124  Ga.  1063,  53  S.  E.  573,  "basis" 
and   "returns". 

388-43  Grout  v.  Moulton,  79  Vt.  122, 
64  A.  453,  satisfactory  demonstration. 
388-45  See  Moran  B.  Co.  v.  Co.,  210 
Mo.  715,  109  S.  W.  47,  parties  must  be 
shown  to  have  been  familiar  with  tech- 
nical meaning.  Contra,  Steidtmann  v. 
Co.,  234  HI.  84,  84  N.  E.  640. 
"Reinsurance"  in  an  agency  contract. 
Federal  Ins.  Co.  v.  Gilmour,  206  Mass. 
203,  92  N.  E.  36. 

389-73  McKinnon  B.  &  M.  Co.  v. 
Co.,  156  Mich.  11,  120  N.  W.  26,  "re- 
torts". 

389-74  Buffington  v.  MeNally,  192 
Mass.  198,  78  N.  E.  309. 
389-86  Paepcke-Leicht  L.  Co.  v. 
Talley,  106  Ark.  400,  153  S.  W.  833 
("board  measure");  Whitney  v.  Aron- 
son,  21  Cal.  App.  9,  130  Pae.  700  ("win- 
ter months"). 

390-92  W.  U.  T.  Co.  v.  Merritt,  55 
Fla.  462,  45  S.  1024,  cit.  the  text  (tel- 
egram); Griffin  v.  Erskine,  131  la.  444, 
109  N.  W.  13;  Wilson,  etc.  R.  Co.  u 
Capron,   145   Mo.  App.   497,   122   S.   W. 


1085;  Flegel  v.  Bowling,  54  Or.  40,  102 
P.   178. 

Insurance. — ' '  The  application  is  silent 
as  to  the  kind  of  policy  to  be  delivered, 
further  than  to  state  that  the  same 
is  to  be  a  'G  A  D  20  Pay.'  Now  thd 
evidence  showing  the  representations 
of  the  agent  and  the  character  of  the 
policy  tendered  was  admitted  by  the 
court,  and  no  cross-assignment  com- 
plains of  that  ruling.  But  if  the  rul- 
ing were  assigned  as  error,  yet  we 
would  be  unwilling  to  hold  that  the 
oral  testimony  was  inadmissible,  be- 
cause it  cannot  be  said  that  such  tes- 
timony contradicts  the  written  contract 
that  the  policy  was  to  be  a  'G  A  D 
20  Pay.'  That  expression  is  not  so 
unambiguous  as  to  preclude  oral  evi- 
dence of  its  meaning.  Very  naturally 
some  representations  as  to  the  nature 
of  the  policy  to  be  delivered  would  be 
expected  to  be  made,  and  proof  of  the 
same  should  be  allowed,  especially 
where  such  proof  as  we  have  just 
shown  does  not  contravene  any  of  the 
rules  of  evidence  by  contradicting  the 
written  application  or  contract."  Sten- 
gel V.  Assur.  Co.  (Tex.  Civ.),  147  S.  W. 
1193. 

391-5  See  S.  v.  Nippert,  74  Kan.  371, 
86  P.  478. 

391-6  Burnette  v.  -Young,  107  Va. 
184,  57  S.  E.   641. 

39«-ll  Emerson  t\  Stratton,  107  Va. 
303,  58  S.  E.  577,  land  sold  in  gross 
and   not  by   acre. 

393-17  Alabama  C.  Co.  v.  Co.,  131 
Ga.  365,  62  S.  E.  160,  time  of  the  es- 
sence. 

393-25  Thrasher  v.  Eoyster  (Ala.), 
65  S.  796;  McDaniel  f.  Rys.  Co.,  165 
Mo.  App.  678,  148  S.  W.  464. 
394-26  Tompkins  v.  Co.,  160  Fed. 
303,  87  C.  C.  A.  427;  Crittenden  f. 
Cobb,  156  Fed.  535;  Avery  &  Co.  v. 
Turner,  3  Ala.  App.  627,  57  S.  255; 
Kempher  v.  Gans,  87  Ark.  221,  112  S. 
W.  1087;  Little  Eock  €o.  v.  Gunnels, 
82  Ark.  286,  101  S.  W.  729;  McLamb 
r.  Lambertson,  4  Ga.  App.  553,  62  S.  E. 
107;  Emerson  v.  Knight,  130  Ga.  100, 
60  S.  E.  255;  Martin  v.  Ferguson,  31 
Ky.  L.  R.  590,  103  S.  W.  257;  Boyes 
V.  Masters,  17  Okla.  460,  89  P.  198; 
Eouseville  r.  Cornplanter,  29  Pa.  Super. 
214;  Staub  v.  Hampton,  117  Tenn.  706, 
101  S.  W.  776;  Cockrell  v.  Egger  (Tex. 
Civ.),  99  S.  W.  568;  Houston  T.  Co. 
V.  Lee  (Tex.  Civ.),  97  S.  W.  842. 
Misdescription  in  designating  bank  may 
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be  corrected  by  parol.  Bullard  v. 
Leach,  213  Mass.  117,  100  N.  E.  57. 
See  "Wills,"  [..  518. 
•'If  the  20  shares  of  stock  mentioned 
might,  because  of  the  dififercnt  circum- 
stances attending  separate  and  differ- 
ent issues  of  its  stock  by  the  corpora- 
tion mentioned,  mean  either  one  thing 
or  another,  there  lurked  in  the  con- 
tract a  latent  ambiguity  as  to  what 
its  subject-matter  really  was.  If  the 
descrijition  of  the  subject  dealt  with 
found  in  the  terms  of  the  contract 
might  apply  to  more  than  one  thing, 
this  fact,  and  also  a  statement  or  rep- 
resentation so  made  as  to  identify  the 
particular  thing  intended  to  be  con- 
tracted about,  may  be  shown  by  parol 
evidence,  without  any  violation  of  the 
rule  against  admitting  such  evidence 
to  vary  or  contradict  the  terms  of  a 
written  instrument."  Feore  v.  Avent, 
4  Ala.  Ai)p.  551,  58  S.  727. 
395-28  In  re  Jameson,  2  Ch.  Div. 
(1908)    111. 

395-29  To  identify  land.  Fore  v. 
Berrv,  94  S.  C.  71,  78  S.  E.  706. 
396-3()  Patent  ambiguity  not  made 
certain  by  parol  proof  of  intention; 
surrounding  circumstances  may  be 
shown.  Revnolds  r.  Lawrence.  147  Ala. 
216,  40  S.'576.  See  Riley-W.  Co.  r. 
Co.,  129  Mo.  App.  325,  108  S.  W.  628. 
396-31  So.  Bell  Tel.  Co.  r.  Coving- 
ton, 139  Ga  .566.  77  S.  E.  382. 
396-32  Mavdwell  r.  Co.,  159  Fed. 
930,  87  C.  C.  A.  110  (contract  for  "an- 
other cargo"  of  ties,  sufficiently  defin- 
ite and  certain);  Gaylord  r.  McCoy. 
15S  N.  C.  325,  74  S.  Y..  321. 
396-34  S.  r.  Town,  177  Ala.  204,  58 
S.  905;  Davis  r.  Home,  54  Fla.  563.  45 
S.  476;  Martin  r.  Kitchin,  195  Mo.  477. 
93   S.   W.   780. 

396-35     Corham  r.  Settegast,  44  Tex. 
Civ.   254.   98   S.  W.   665. 
397-36     Bergan   v.  Co.,  41   Ind.  App 
647,   84  N.   E.   833;    Strong  r.   Co..   197 
Mass.  53.  83  N.  E.  328. 
398-41     North    Am.   etc.   Co.   r.  Sam- 
ut^s.  146  Fed.  48,  76  C.  C.  A.  506;  Col- 
onial, etc.  Co.  r.  Lee.  95  Ark.  253,  129 
S.   W.   84;   Hill   r.   McCoy.   1    Cal.   App 
1.59,    81    P.    1015    ("Altbey    Ranch"); 
Harten  r.  LoflHer.  29  App.  Cas.  (D.  C.) 
490;    Road    P.    Co.    v    Co..    ^    Ha.    App. 
420,    58   S.    E.    122;    Thompson    r.    Hill. 
137   Ca.   308,   73   S.    E.   640;    Walden    r. 
Walden.  128  Ga.  126.  57  S.  E.  323;  Ben- 
nett V.  Palmer.  128  111.  Anp.  626;  Steele 
f.  B.  Oo.  (Ind.),  95  N.  t.  435;  Hornet 


f.  Dumbock,  39  Ind.  App.  4S2.  7h  N.  E. 
691  (two  descriptions  in  same  deed  ir- 
reconcilable); Wolf  r.  Wolf,  l.J2  la. 
121,  131  N.  W.  882;  Cummins  r.  Rior- 
don,  84  Kan.  791,  115  P.  568;  Toole  f. 
Crafts,  196  Mass.  397,  82  N.  E.  22; 
Smith  r.  Co.,  194  Mass.  193,  80  N.  E. 
527;  Miller  v.  Co.,  150  Mich.  292.  114 
N.  W.  61;  Shivers  r.  Ins.  Co..  99  Miss. 
744,  55  S.  965;  Lauderdale  v.  King,  130 
Mo.  App.  236.  109  S.  W.  852  (which  of 
two  parcels  of  land  meant);  Ranney  r. 
Byers,  219  Pa.  332,  68  A.  971  ("Byem 
Place");  Armstrong  r.  Ross,  61  W.  Va. 
38,  55  S.  E.  895. 

399-42  Fireman's  Ins.  Co.  r.  Ini. 
Co.,  2  Cal.  Aj.p.  690.  84  P.  253;  Buffing- 
ton  f.  McXally,  192  Mass.  198.  7^  N. 
E.  309;  Kimball  r.  Waterman,  73  N.  II. 

348,  61   A.  595;   Staub  r.  Hampton.   117 

Tenn.   706.   101   S.  W.  776;   Bk.  r.  CaI- 

zen.  63   W.  Va.  535,  60  S.  E.  499. 

399-43     New    Amsterdam    C.    Co.    r. 

Co.,  95  Ark.  140,  128  S.  W.  SGI;  Uni- 
ted R.  Co.  r.  Wehr.  103  Md.  323.  63  A. 

475     (property    "which    you    have    for 

sale"). 

399-44     Brannan   r.   Henry,    142   Ala. 

698,   39  S.  92;    In    re   Gamier.   147   Cal. 

457.    82    P.    68;    HofTner    r.    Custer.    237 

111.  64,  86  N.  E.  737;  Clayton  r.  Lomen. 

233   111.   435,   84   N.    E.   691;    McFarland 

r.  Stansifer,  36  Ind.  App.  486,  76  N.  E. 

124;  Richstein  r.  Welch.  197  Mass.  224. 

83  N.   E.  417;  Little  i\  Greek,  2.33  Pa. 

534,  82  A.  955. 

399-45     Collins  r.  Capps.  235  HI.  560, 

85   N.   E.   934. 

399-47     Haskell  r.   Friend.  196  Mass. 

198,  81    N.  E,  962. 

400-51     Weeks   r.   Brooks.   2ii5    M.a8«. 

4r,8.   92    N.    E.    45. 

Field  notes  of  surveyor — i^xtrinsic  evi- 

dt'iice   admissilile   to   ai'ply    description. 

Selkirk     v.    Watkins    (Tex.    Civ.),    105 

S.    W.    1161. 

400-52     St.     Ivouis.     etc.     R.     Co.     r. 

Pavno.  47  Tex.  Civ.  194.  104  S.  W.  1077. 

400-53  Rix  r.  Smith.  145  Mich.  203, 
108  N.   W.  691;    Warner  r.  Sapp   (Tex. 

Civ.),    97    S.    W.    125. 

To  locate  point  of  beginning.  Broad- 
well  V.  Morgan.  142  N.  C.  475.  55  S.  E. 

340. 

400-54  Delaware,  et^*.  R.  Co.  f*.  Olea- 
son.   159   Fed.   3S3.   86  C.  C.   A.   383. 

401-60  Cumberle^lge  r.  Brooks.  235 
HI  249  85  N.  E.  197;  Ball  r.  Lough- 
ridge,  30  Kv.  L.  R.  1123.  100  S.  W. 
275. 
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402-65  Herbert  v.  Steele,  74  N.  H. 
409,  68  A.  411. 

402-68  Van  Arsdale-0.  B.  Co.  v. 
Foster,  79  Kan.  669,  100  P.  480;  Meyer 
V.  Shapton,  178  Mich.  417,  144  N.  W. 
887;  Easterwood  v.  Burnitt  (Tex.  Civ.), 
126  S.  W.  934. 

403-69  So.  S.  B.  D.  i\  Holmes 
(Miss.),  61  S.  698;  Shepard  Co.  v.  Free- 
man, 40  Mont.  144,  105  P.  484  (party 
signing  contract  not  mentioned  in  it) ; 
Furculi  V.  Bittner,  60  Misc.  112,  125 
N.    Y.    S.   36. 

Parol  evidence  is  inadmissible  to  con- 
tradict a  recital  in  a  record.  Clark  v. 
S.,  100  Miss.  751,  57  S.  209. 
Person  cannot  show  he  is  a  party  to 
a  contract,  in  contradiction  of  its  terms. 
Vanderberg  v.  Co.,  126  Mo.  App.  600, 
105  S.  W.  17. 

Where  Instrument  purports  to  be  made 
by  certain  persons  parol  evidence  is  in- 
admissible to  show  another  person  who 
signed  it  intended  to  be  bound  thereby. 
Brown  V.  O 'Byrne,  153  Ala.  621,  45 
S.  129. 

403-71  Malleable  I.  E.  Co.  v.  Pusey, 
244  111,  184,  91  N.  E.  51. 
Firm  name. — "A  deed  made  to  a  firm 
by  the  firm  name,  instead  of  the  in- 
dividual members  of  the  firm,  is  not 
for  that  reason  void.  It  is  a  latent 
ambiguity,  that  may  be  explained  and 
supplied  by  parol."  La  Fayette  Land 
Co.  r.  Caswell,  59  Fla.  544,*  52  S.  140. 
404-74  Baggs  v.  Funderburke,  11 
Ga.  App.  173,  74  S.  E.  937;  Thompson 
V.  Wilkinson,  9  Ga.  App.  367,  71  S.  E. 
678;  First  Nat.  Bk.  v.  Bickel,  143  Ky. 
754,  137  S.  W.  790;  Walker  r.  Miller, 
139  N.  C.  448,  52  S.  E.  125;  Threlkeld 
17.  Steward,  24  Okla.  403,  103  P.  630 
(relations  and  profession) ;  Texas  Bap- 
tist University  i\  Patton  (Tex.  Civ.), 
145  S.  W.  1063. 

Parties  who  negotiated  contract  may 
be  shown.  Title  J.  &  S.  Co.  v.  Nichols, 
12  Ariz.  405,  100  P.  825. 
405-76  Ehomberg  v.  Avenarius,  135 
la.  176,  112  N.  W.  548;  Wuertz  f. 
Braun,  113  App.  Div.  459,  99  N.  Y.  S. 
340. 

Real  party  directing  litigation  may  be 
shown  by  oral  proof.  Milbra  v.  Co. 
(Ala.),  62  S.  177. 

405-77  Ottumwa  M.  Co.  v.  Manches- 
ter, 139  la.  334,  115  N.  W.  911. 
405-78  Mock  v.  Stoddard,  177  Fed. 
611,  101  C.  C.  A.  237  (partnership 
note) ;  Kenner  r.  Assn.,  87  Kan.  293, 
123   P.    739;   Western   G.   Co.  V.  Lack- 


man,  75  Kan.  34,  88  P.  527;  Dunbar 
Co.  V.  Martin,  53  Misc.  312,  103  N.  Y. 
S.  91;  Birmingham  v.  Regnery,  33  Pa. 
Super.  54. 

406-79  Eussell  v.  C.  Mills  (Ala.), 
39  S.  712;  Mudge  v.  Varner,  146  N.  C. 
147,  59  S.  E.  540. 

406-80  Hay  v.  McDonald,  21  Cal. 
App.  204,  131  P.  74  (''cashier");  Hart 
V.  Co.,  130  Ga.  504,  61  S.  E.  26. 
40S-86  Briel  v.  Bank,  172  Ala.  475, 
55  S.  808;  Pac.  Imp.  Co.  r.  Jones,  164 
Cal.  260,  128  P.  404;  Eddy  f.  Co.,  9 
Cal.  App.  624,  99  P.  1115;  Fitzgerald 
O.  Co.  r.  Co.,  3  Ga.  App.  212,  59  S.  E. 
713;  Klauck  r.  Ins.  Co.,  131  App.  Div. 
519,  115  N.  Y.  S.  1049;  Kilpatrick  v. 
Co.,  59  Misc.  180,  110  N.  Y.  S.  381;  Cai- 
man V.  Kreipke  (Okla.),  139  P.  698; 
Cohee  v.  Turner,  37  Okla.  778,  132  P. 
1082;  Wiers  v.  Treese  (Okla.),  117  P. 
182;  Battey  t\  Lunt,  30  R,  I.  1,  73  A. 
353;  Kohlberg  v.  Awbrey  &  'Semple 
(Tex.  Civ.),  167  S.  W.  828;  Crable  & 
Son  r.  O'Connor  (Wyo.),  133  P.  376. 
See  also  vol.  10,  p.  36. 
408-87  Pacific  Guano  Co.  v.  Holle- 
man,  12  Fed.  61;  Block  v.  City,  169 
Fed.  516,  95  C.  C.  A.  4;  Pleins  v.  Wach- 
enheimer,  108  Minn.  342,  122  N.  W. 
166;  Mever  v.  Kilgen,  177  Mo.  App. 
724,  160  S.  W.  569;  Phelps  v.  Weber,  84 
N.  J.  L.  630,  87  A.  469;  Kilpatrick  v. 
Co.,  59  Misc.  180,  110  N.  Y.  S.  381; 
Sehmucker  v.  Co.,  28  Okla.  721,  116  P. 
184;  Eankin  V.  Bk.,  20  Okla.  68,  93  P. 
536,  18  L.  R.  A.  (N.  S.)  512;  Taplin  r. 
Marcy,  '81  Vt.  428,  71  A.  72;  Crable  & 
Son  V.  O'Connor  (Wyo.),  133  P.  376. 
Contra  where  writing  negotiable.  New 
York  L.  Ins.  Co.  v.  Martindale,  75  Kan. 
142,  88  P.  559. 

409-88  Crelier  t\  Mackey,  243  Pa. 
363,  90   A.   158. 

410-90  Elec.  Carriage  Call  &  S.  Co. 
V.  Herman,  129  N.  Y.  S.  232.  See 
Schuster  r.  Snawder,  31  Ky,  L.  E.  254, 
101  S.  W.  1194. 

410-91  Outcalt  A.  Co.  v.  Co.,  7  Ga. 
App.  150,  66  S.  E.  480;  Patten  v.  Ly- 
nett,  133  App,  Div.  746,  118  N.  Y.  S. 
185;  Piretti  v.  T.  &  R.  Co.,  120  N.  Y. 
S.  782. 

410-92  Incomplete  contract  aided 
by  parol.  Official  C.  Co.  i'.  Weber,  130 
Mo.  App.  646,  109  S.  W.  1071. 
Fraud  may  be  shown.  Sheldon  v.  Assn., 
73  N.  J.  L.  115,  62  A.  189. 
411-94  Blakely  O.  &  F.  Co.  v.  Proc- 
tor, 134  Ga.  139,  67  S.  E.  389. 
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411-95  Pinkstaff  r.  Steffv.  21 G  111. 
!06,   75   N.   E.    1G3. 

412-1  Travelers'  Ins.  Co.  f.  Co.,  141 
AVis.  103,  123  N.  W.  643. 
412-2  In  re  Binl,  ISO  Fed.  229;  Mul 
rooney  v.  Ins.  Co.,  157  Fed.  598,  Al- 
bert V.  Albert,  12  Cal.  Ai>p.  ?GS.  107 
P.  156  (delivery  on  condition) ;  Pollard 
V.  Savre,  45  Colo.  195,  98  P.  816;  Hes- 
ter r.  Gairdner,  128  Ga.  531,  58  S.  E. 
165;  Ah  IIov  r.  Ravmond,  19  Haw. 
568;  Flvnn  v.  Butler",  189  Mass.  377, 
75  N.  E'.  730;  Kasal  v.  Hlinka  (Minn.), 
136  N.  W.  569;  Janvcv  r.  Loketz,  122 
App.  Div.  411,  106  N.  Y.  S.  690  (prior 
conversations). 

413-3  Iloufrhton  Co.  v.  Kennedy,  10 
Cal.  App.  426,  102  P.  533;  Dotv  v. 
Dickev.  29  Kv.  L.  R.  90n,  96  S.  W. 
544;  Percy  r.  "Pk..  110  Va.  129,  65  S. 
E.    475. 

413-7     Taylor    v.    Vail    (Vt.),    66    A. 
820,  natural  tendency  anil  former  plans 
of  assignor  niav  be  shown. 
414-8'    Natella  r.  Prinstein,  114  N.  Y. 
S.    342. 

414-10  Kindernian  f.  Hersch,  53 
Colo.  561,  129  P.  22^;  Stejdiens  r.  Mjd- 
yette,  161  N.  C.  323,  77  S.  E.  243;  Har- 
low V.  Co.,  53  Or.  272,  100  P.  7,  inter- 
pretation of  contract  by  parties  shown. 
Fee  vol.  1,  ]>.  717. 

414-11  Xolan  r.  Xolan.  155  Cal.  476, 
101  P.  520;  Leitch  r.  Marx,  21  Cal.  App. 
208,  131  P.  328;  Pvan  r.  Bk..  132  Ky. 
625,  116  S.  W.  1179  (if  purpose  of  as- 
signment admitted  to  be  for  security); 
Josephson  r.  Gens,  141  X.  Y.  S.  .522; 
RHloek  V.  Co.,  117  N.  Y.  S.  964.  See 
supra,  "Assignments,"  25-23, 
415-13  New  Jersey  P.  Co.  r.  Gluck, 
79  N.  J.  L.  115,  74  A.  443. 
415-14  Farmers'  P.  Co.  r.  Hender- 
son, 46  Colo.  37,  102  P.  1063;  Slade  r. 
Squier,  133  App.  Div.  666.  118  N.  Y. 
P.    278. 

416-17  'Townsend  r.  Co..  127  Oa. 
342,  56  S.  E.  436;  Doolittle  r.  Co..  134 
Ta.  536.  in  N.  W.  999;  McXaughton 
r.  Wahl,  99  :^[inn.  92.  108  X.  W.  467; 
Farmers'  X.  Bk.  r.  Groc.  Co..  33  Okla. 
769,  127  P.  1071;  Murphv  r.  Panter, 
62  Or.  522.  125  P.  292;  Gilbert  Co.  V. 
Hnsted.  50  Wash.  61,  06  P.  835. 
Mistake  to  be  corrected  by  oqui table 
action.  Anton  W.  Luecke  &  Co.  r. 
Cohen,  150  Mo.  App.  48,  129  S.  W. 
1002. 

Rule  applies  only  to  parties  or  privies. 
Bright  f.  Ins.  Co..  48  W,T.»h.  60.  92  P 
779. 


417-18     George    r.    Emery.    18    Wyo. 

352.   in7  P.   1. 

417-19     Elgin  J.  Co.  r.  Co.,  118  Mo. 

App     126.  94   S.   W.  572. 
Couditional    delivery. — See     Gilrov    r. 
Co.,   lis   Apj).    Div.    733,   103   N.   Y.   S. 
620. 

417-20     Potlat<h,   etc.   Co.   r.   Co.,  78 
Wash.    533.    139    P.    496.      See    Hall    v. 
P.arn.nrd.  138  la.  523,  116  X.  W.  604. 
418-21     George    r.    Emerv.    IS    Wvo. 
352,    107  P.   1. 

418-22  Rairden  r.  Hedrick.  46  Mont 
510.    129   P.   498. 

418-24  Donoven  r.  Travers,  122  Ia. 
458,  47  S.  769;  Wasev  r.  Whitcomb.  167 
Mich.  58,  132  X.  W.  572;  Am.  C.  Bk. 
r.  Cabrera.  3  P.  R.  Fed.  14;  Sparks  r. 
Green.  85  S.  C.  109.  67  S.  E.  230. 
To  show  how  the  parties  arrived  at  the 
amount  due  from  idriintifT  \o  defend- 
ant. Ward  r.  Groc.  Co.,  MS  Ark.  430, 
1.-7    S.    W.    11.54. 

419-27  Mc.fiuire  f.  Gerstley,  204  U. 
S.  489;  U.  S.  G.  Co.  r.  Gleason.  135  Wis. 
539.  116  X.  W.  238.  17  L.  R.  A.  (X.  S.) 
1906. 

420-33     Subsequent  agreement.  Flem- 
ing r.  Linder   (la.).  109  X.  W.   771. 
42<)-34     Surrounding       circumstance* 
admissible    to   show    conditions    preced- 
ent  not   met.     Crawford   v.   Owens,   79 
S.   C.   59,   60  S.   E.   236. 
422-41     Marsh       r.      Phillips      (Tex, 
riv.^.   144  S.  W.  1160. 
423-46     United  S.  Co.  r.  Meenan.  211 
X.   Y.   39.    10."    X.    E.    106. 
Books  of  account,   tho\igh   admitted  to 
prove    delivery    of    goods,    are    private 
memoranda    of    i>laintifr     and     he     can 
show,  by  ])arol,  credit  was  given  third 
jierson.      Pettev    v.    Benoit,    193    Ma«». 
233.  79  X.   E.  245, 

423-47  Tnman  r.  R.  C^..  l.'iO  Fed. 
960;  Sturges  r.  R.  Co..  166  Mich.  2^\, 
131  X.  W.  706;  Missouri  K.  &  T.  R.  Co. 
r.  Co.  (Tex.V  131  .«^.  W.  410,  modifying 
judgment  120  S.  W.  1146;  International 
etc.  R.  Co.  r.  GHflith  fTex.  Civ.V  103 
S.  W.  225.  Seo  supra,  "Carriers." 
873-43,   et  seq. 

Chistora  shown  to  explain  ambiguity. 
Southern  R.  On.  v.  Gofer.  149  Al.i.  r)6.^, 
4::  s.  102. 

Statememt  goods  received  in  apparent 
good  order  mav  be  <ontradicted.  FoloV 
r  R.  Co.,  96  X.  Y.  S.  1S2. 
423-48  Penn.  Co.  r  Ivoftis.  72  O. 
288,  74  N.  E.  179  (coupon  ticket); 
Levan  v.  R.  Co..  86  .S.  C  514,  68  S.  E. 
770. 
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Ambiguity  explained. — Sellers  r.  R. 
Co.,  77  S.  C.  361,  57  S.  E.  1102. 
423-49  Mace  v.  R.  Co.,  151  N.  C. 
404,  66  S.  E.  342;  Chicago,  etc.  Co.  v. 
Howell  (Tex.  Civ.),  166  S.  W.  81.  See 
Houston,  etc.  R.  Co.  v.  Lee  (Tex.  Civ.), 
123    S.    W.    154. 

434-50  Bachman  v.  Co.,  152  Fed. 
403,  81  C.  C.  A.  529,  prior  conversation 
inadmissible. 

425-51  To'  show  loan  intended.  S. 
V.  Bk.,  136  la.  79,  113  N.  W.  500. 
427-62  First  Nat.  Bk.  v.  Ins.  Co., 
147  Fed.  519,  77  C.  'C.  A.  215;  Jersey 
I.  Co.  V.  Whitney,  149  Cal.  269,  86  P. 
509,  691;  Hurr  v.  R.  Co.,  141  Mo.  App. 
217,  124  S.  W.  1057  (consideration). 
Comp.  "Wright  v:  Anderson,  191  Mass. 
148,  77  N.  E.  704. 

Intention  of  parties  cannot  be  shown. 
Capital  City  Co.  v.  Moody,  135  la.  444. 
110  N.  W.  903. 

Accord  and  satisfaction. — ^Rowland  v. 
E.  'Co.,  124  Mo.  App.  605,  102  S.  W. 
19;  S'utherlin  v.  Bloomer,  50  Or.  398, 
93   P    135 

428-66  Bowers  H.  D.  Co.  v.  U.  S., 
211  U.  S.  176;  Gammino  t\  Dedham,  164 
Fed.  593.  90  C.  C.  A.  465;  Boston  S. 
f.  Schleuter,  88  Ark.  213,  114  S.  W. 
242;  Gladding,  McBean  &  Co.  v.  Mont- 
gomery, 20  Cal.  App.  276,  128  P.  790; 
Hartwell  v.  Co.,  8  Cal.  App.  733,  97  P. 
901;  O'Loughlin  v.  Poli,  82  Conn.  427, 
74  A.  763;  Beattie  v.  McMullen,  82 
Conn.  484,  74  A.  767;  Boise  V.  Co.  v. 
Kroeger.  17  Ida.  384,  105  P.  1070;  Piper 
r.  Murray,  43  Mont.  230,  115  P.  669; 
Jones  V.  Whittier,  77  N.  J.  L.  715,  73 
A.  497;  Lossing  v.  Cushman,  195  N,  Y. 
386,  88  N.  E.  649;  Murdock  p.  Gould, 
193  N.  Y.  369,  86  N.  E.  12;  Casciato 
V.  Mason  (Dr.),  138  P.  841;  Ramsdell 
V.  Ramsdell,  65  Or.  428,  132  P.  1167; 
Am.  S.  S.  Co.  V.  Co.,  226  Pa.  461,  75 
A.  669;  Blassingame  v.  Laurens,  80  S. 
C.  38,  61  S.  E.  96;  Farmers'  Mfg.  Co. 
V.  Woodworth,  109  Va.  596,  64  S.  E. 
986. 

Payment  when  not  otherwise  expressed 
in  the  written  contract,  is  due  when 
the  work  is  done,  and  parol  evidence 
is  inadmissible  to  show  a  different  time. 
Delehanty  v.  Dunn,  151  App.  Div,  695, 
136  N.  Y'.  S.  193.  See  also  "Payment," 
p.   727,  n.  37. 

429-67  Hartford  M.  Co.  v.  Co. 
(Ky.),  121  S.  W.  477;  Aetna  I.  Co.  v. 
Fuller,  111  Md.  321,  73  A.  738;  Loomer 
V.  Harlow,  214  Mass.  415,  102  N.  B. 
333;  Van  Buskirk  v.  Board,  78  N.  J.  L. 


50,  75  A.  909;  Ramsey  f.  Co.,  72  N, 
J.  Eq.  165,  65  A.  461;  Gossman  Bros. 
V.  Phillips,  83  Misc.  453,  145  N.  Y.  S. 
34;  Rosenberg  v.  Kazemier,  138  N.  Y. 
S.  1070;  Walker  v.  Cooper,  150  N.  C. 
128,  63  S.  E.  681;  Holland  v.  Rhoades, 
56  Or.  206,  106  P.  779  (agreement  per- 
mitting rescission) ;  Volk  v.  Beatty,  40 
Pa.  Super.  628;  Ereno  v.  P.,  2  P.  R. 
Fed.  290;  Thompson  v.  Fitzgerald  (Tex. 
Civ.),  105  S.  W.  334;  Tobin  v.  McAr- 
thur,  56  Wash.  523,  106  P.  180. 
430-70  Boise  V.  C.  Co.  v.  Kroeger, 
17  Ida.  384,  105  P.  1070;  Polakoff  V. 
Halphen  (N.  J.),  89  A.  996;  McDer- 
mott  V.  Fletcher,  155  App.  Div.  615, 
140  N.  Y.  S.  '871;  Beattie  v.  Co.,  196 
N.  Y.  346,  89  N.  E.  831;  Magnolia  W. 
&  S.  Co.  P.  Davis  (Tex.  Civ.),  153  S. 
W.  670;  Farmers'  Mfg.  Co.  v.  Wood- 
worth,  109  Va.  596,  64  S.  E.  986.  See 
McKeige  v.  Carroll,  120  App.  Div.  521, 
105  N.  Y.  S.  342. 

430-72  McLean  v.  Co.,  160  Micli. 
324,  125  N.  W.  31. 

430-73  O'Loughlin  v.  Poli,  82  Conn. 
127,  14  A.  763. 

And  this  is  true  even  though  the  writ- 
ten contract  provides  against  a  subse- 
quent modification  thereof  save  by 
writing.  Simpson  V.  Mann,  71  W.  Va. 
516,  76  S.  E.  895. 

Burden  on  the  complainants  to  estab- 
lish alleged  change.  Huntsville  Elks' 
Club  p.  Bldg.  Co.,  176  Ala.  128,  57  S. 
750. 

431-76  Bamsey  v.  Pilcher,  130  Ga. 
672,  61  S.  E.  538  ("Savannah  specifica- 
tions"); Whidden  P.  .lordan,  215  Mass. 
189,  102  N.  E.  436;  Derby  D.  Co.  P.  Co., 
204  Mass.  461,  90  N.  E.  543;  Murdock 
V.  Gould,  193  N.  Y.  369,  86  N.  E.  12; 
Lossing  p.  Cushman,  123  App.  Div.  693, 
108  N.  Y.  S.  368  (understanding  of  par- 
ties) ;  C.  p.  S'anderson,  40  Pa.  Super. 
416. 

431-78  Evans  P.  Co.,  142  111.  App. 
375  (meaning  agreed  upon  by  parties 
shown);  Aetna  I.  Co.  p.  Waters,  110 
Md.  673,  73  A.  713  ("floor  slab"  and 
"roof  slab,"  ** columns,  beams,  floor 
and  roof  slabs"). 

432-83  Stewart  v.  Co.,  108  Md.  200, 
69  A.   708. 

432-84  Vizard  P.  Robinson  (Ala.), 
61  S.  959;  Foster  p.  Carlisle,  159  Ala. 
621,  48  S.  665;  Brassell  P.  Fisk,  153 
Ala.  558,  45  S.  70;  Hearin  P.  Sawmill 
Co.,  105  Ark.  455,  151  S.  W.  1007;  Mac- 
Leod P.  Moran,  11  Cal.  App.  622,  105 
P.  932  (applying  rule  to  trust  deed  and 
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pointing  out  inapplicability  of  code 
provisions  governing  otiier  deeds); 
Bead  v.  Gould,  1.39  (ia.  4;»I),  77  S.  E. 
642;  Taylor  v.  Southerland,  7  Ind.  Ty. 
'666,  104  S.  W.  871;  >riller  r.  Miller, 
91  Kan.  1,  136  P.  9.33;  Ratliff  f.  Sow- 
ard's  Guardian,  1.52  Ky.  97,  l.=53  S.  W. 
25;  Van  Ness  v.  Boinav,  214  Mas3.  340, 
101  N.  E.  579;  Sanborn  r.  Loud,  1.50 
Mich.  1.54,  113  N.  W.  309;  Billiard  v. 
Brown,  93  Miss.  104,  46  S.  137;  North- 
rup  V.  Burge,  255  Mo.  641,  164  S.  W. 
584;  McPherson  v.  Kissee,  239  Mo.  664, 
144  S.  W.  410;  Weissenfels  r.  Cable, 
208  Mo.  515,  106  S.  W.  1028;  Ken- 
nedy's Adnir.  r.  Duncan,  157  Mo.  App. 
212,  137  S.  W.  299;  Northeastern,  etc, 
Co.  V.  Hepburn,  72  N.  J.  Ya\.  1 ,  65  A, 
747;  Pate  r.  Lumb.  Co.,  165  N.  C.  184, 
'81  S.  E.  132;  Foster  v.  Foster.  81  S.  C. 
307,  62  S.  E.  320;  Harriman  L.  Co.  v. 
Hilton.  121  Tenn.  308,  120  S.  W.  162; 
Vansickle  v.  Watson.  103  Tex.  37.  123 
S.  W.  112;  Lindly  r.  Lindly  (Tex.  Civ.), 
109  S.  W.  467;  Cook  v.  Hensler.  57 
Wash.  392,  107  P.  178  (rule  applies  to 
rocarded  plafc  referred  to  in  deed). 
See  supra,  "Carriers,"  873-43. 
Porto  Bican  laws  recognizes  the  rule. 
Vevo  Y  Diaz  r.  Sanchez.  226  U.  S.  234, 
33  Sup.  rt.  36,  57  L.  e.j.  2nl. 
Misdescription  should  be  corrected  in 
an  a]ipropriate  proceeding.  Brown  V. 
Powers,  167  Ala.  518,  52  S.  647. 
In  Curry  r.  Dorr,  210  Mass.  430,  97  N. 
E.  87.  the  court  said:  "The  record 
title  at  that  time  having  stood  in  the 
name  of  one  Barlow  under  a  convey- 
ance in  fee.  absolute  upon  its  face,  with 
no  proof  that  the  consideration  had 
been  furnished  by  the  defemlant,  parol 
evidence  that  the  parties  understood, 
that  Bangs  should  retain  the  beneficial 
interest,  and  receive  the  rents  and 
profits,  was  incompetent  under  our 
statute  relating  to  the  creation  of 
trusts  in  land,  and  should  have  been 
excluded." 

434-85  Helton  r.  Ashor.  135  Ky. 
751,  123  S.  W.  285;  Thornburg  r.  Bolt 
(Kv.),  116  S,  W,  1177;  Prvor  r.  Buf- 
falo, 197  N.  Y.  123,  90  N.  E.  423; 
Fellbush  r.  Egen.  221  Pa.  420.  70  A. 
816;  Light  V.  Miller,  38  Pa.  Super.  408; 
Scarborough  v.  Blount  (Tex.  Civ.),  154 
S.  W.  312;  .Johnson  r.  .Johnson  (Tex. 
Civ.),  147  S.  W.  1167;  Trout  l\  R.  Co., 
107  Va.  576.  .59  8.  E.  394. 
434-86     Dunn  r.  Tavlor.  102  Tex.  80. 

113  s.  w.  •:r.5. 

Party  seeking  benefit  of  deed,   bound 


by  it.s  terms.  Vansickle  r.  Watson, 
103  Tex.  37,  123  S.  W.  112. 
433-87  Unrecorded  deed  cannot  be 
shown  by  parol  to  have  been  oxe»uted 
to  non-resident  stranger  to  action.  Mc- 
Connell  V.  Slappey,  134  Ga.  95,  67  S. 
E.  440. 

433-88  Travis  v.  Taylor  (Kv.).  US 
S.  W.  988;  Highland  Realtv  Co.  r. 
Groves,  130  Kv.  374.  113  S.  \^.  420; 
Bliss  V.  Waterbury,  33  S.  D.  214,  14.5 
N.  W.  435. 

435-89  Foster,  v.  Carlisle,  159  Ala. 
621,  4S  S.  665;  S<-human  V.  George 
(Ark.).  161  S.  \\\  1039;  Herrin  r.  Abbe, 
55  f^la.  769,  46  S.  183;  Isler  f.  Griffin, 
134  Ga.  192.  67  S.  E.  854  (to  show  deed 
a  will);  Appel  r.  Buckbinder.  82  Misc. 
312,  143  N.  Y.  S.  71i»;  Teague  r.  Sow- 
der,  121  Tenn.  132,  114  &  W.  4S4. 
435-90  Stevinson  r.  .lov,  164  Cal. 
279.  128  P.  751;  Bell  r.  l?cdd,  133  Ga. 
5,  65  S.  E.  90;  Louisville  &  N.  R.  Co.  r. 
Holland,  132  Ga.  173.  63  S.  E.  898; 
Bullard  r.  Brown,  93  Miss.  104.  46  S. 
137;  Cotulla  r.  Barlow  (Tex.  Civ.),  115 
S.  W.  294;  Paris  G.  Co.  r.  Burks.  101 
Tex.  106,  105  S.  W.  174;  Oliver  R.  Cx). 
r.  R.  Co..  109  Va.  513,  64  .^.  E.  ,56; 
Trout  V.  R.  Co.,  107  Va.  576.  .59  S.  B. 
394;  Sylvester  v.  S.,  46  Wash.  585.  91 
P.  15;  Bradshaw  r.  Farnsworth,  65  W. 
Va.  28,  63  S.  E.  75.5. 
436-91  Buie  r.  Kennedy.  164  N.  C. 
L'<)0,  SO  S.  E.  445.  Cnmp.  Edisnn.  otc. 
Co.  V.  Co..  194  Mass.  258,  SO  N.  E.  179. 
436-92  Cerini  r.  R.  Co.,  71  Wash. 
310.   128  P.  6(ifi. 

437-94  Williams  r.  Smith,  128  Ga. 
30G.  57  S.  E.  8(11;  Hamlin  r.  Hamlin, 
192  N.  Y.  164,  S4  N.  E.  80,5,  117  App. 
Div.  493.  102  N.  Y.  S.  571;  .^^elari  r. 
Sol.iri  (Tex.  Civ.).  124  S.  W.  997. 
437-95  Lowe  r.  Findley.  141  Ga. 
.""^O,  SI  S.  E.  230;  Huger  r.  Church,  137 
G.-i.  205.  73  S.  E.  38."^. 
437-96  Morris  r.  Roberson,  137  Ky. 
841.  127  S.  W.  481.  S«^e  Drinkwator 
V.  Hollar,  6  Cal.  App.  117.  91  P.  6f>4. 
437-97  Burroughs  r.  Patp,  16fi  Ala. 
223,  51  S.  978.  duot.  Stee<l  r.  Hinson, 
76  Ala.  298;  Lanier  r.  Winchrster.  7 
Ga.  App.  227,  66  S.  E.  626;  State  Bk. 
r.  Hoskins,  130  La.  339,  106  N.  W.  764: 
Cantrell  r.  Crane.  161  Mo.  App.  .308.  14.T 
S.  W.  837;  Coward  r.  Bo.vd,  79  S.  C. 
134,  60  S.  E.  311;  Sutor  r.  R.  Co.  (Tex. 
Civ.),  125  .<?.  W.  913;  Shook  r.  Shook 
(Tex.  Civ.">.  125  S.  W.  638;  Ord  r.  Wal 
ler  (Tex.  Civ.),  107  S.  W.  1166;  Carter 
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V.  Childress  (Tex.  .Civ.),  99  S.  W.  714, 
O'Connor  r.  Enos,  56  Wash.  448,  105  P. 
1039;  Hubenthal  v.  E.  Co.,  43  Wash.  677, 
86  P.  955;  McCoy  r.  Ash,  64  W.  Va. 
655,  63  S.  E.  361;  Mahaffey  v.  Co.,  61 
W.  Va.  571,  56  S.  E.  893;  Latton  v 
MeCarty,  142  Wis.  190,  125  N.  W.  430. 
Contra  as  to  growing  crops.  Cooper  v. 
Kennedy,  86  Neb.  119,  124  N.  W.  1131. 
Comp.  Hall  v.  Solomon,  61  Conn.  476, 
23  A.  876,  29  Am.  St.  218. 
438-99  Alabama  C.  &  C.  Co.  v.  Co., 
165  Ala.  304,  51  S.  570,  non-delivery. 
438-1  Grantor's,  lack  of  beneficial 
interest  and  reconveyance  by  him, 
shown.  Johnston  v.  jickling,  141  la. 
444.  119  N.  W.  746. 

438-2  Pavlovski  y.  Klassing,  134  Ga. 
704,  68  S.  E.  511;  Creveling  v.  Banta, 
138  Ta.  47,  115  N.  W.  598;  Butler  v. 
Anderson  (Tex.  Civ.),  107  S.  W.  656; 
Mars  V.  Morris,  48  Tex.  Civ.  216,  106 
S.  W.  430. 

439-6  Felix  v.  Caldwell,  235  111.  159, 
85  N.  E.  228,  regularity  of  proceed- 
ings antedating  execution  of  adminis- 
trator's deed;  records  destroyed. 
To  show  its  existence. — Vincent  v. 
Means,  207  Mo.  709,  106  S.  W.  8. 
439-7  Spears  r.  Weddington,  146  Ky. 
434,  142  .S.  W.  679. 

439-9  Healy  v.  Hohn  (la.),  138  N. 
W.  551;  Openshaw  v.  Rickmeyer,  45 
Tex.  Civ.  508,  102  S.  W.  467. 
439-1 0  Contra,  King  r.  Thompson, 
58  W.  Va.  455,  52  S.  E.  487. 
440-11  Jersev  F.  Co.  r.  Realty  Co., 
164  Cal.  412,  129  P.  593;  Beatty  v.  Ire- 
land, 152  App.  Div.  588,  137  N.  Y.  S. 
456. 

440-12  Hensley  v.  Co.,  132  Kv.  112, 
116  «.  W.   316. 

440-13  That  a  particular  incum- 
brance not  assumed  by  grantee  even 
though  the  deed  provides  he  shall  as- 
sume all  incumbrances.  Palmer  v. 
Welch,  171  Mo.  App.  580,  154  S.  W. 
433.  See  "Deeds,"  p.  192;  "Consid- 
eration," p.  380. 

440-14  Dunn  v.  Taylor  (Tex.  Civ.), 
107  S.  W.  952. 

Delivery  or  non-delivery  shown  by 
parol.  Shute  v.  Shute,  82  S.  C.  264, 
64  S.  E.   145. 

440-15  Schmidt  v.  Musson,  20  S.  D. 
389,  107  N.  W.  367,  time  and  condi- 
tions of  delivery. 

440-16  Wallace  v.  Meeks,  99  Ark. 
350,  138  S.  W.  638;  Morton  v.  Morton, 
82  Ark.  492,  102  S.  W.  213  (considera- 
tion and  payment) ;  Herrin  v.  Al^be,  55 


Fla.  769,  46  S.  183,  18  L.  R.  A.  (N.  S.) 
907;  McLendon  r.  Finch,  2  Ga.  App. 
421,  58  S.  E.  690;  Goette  v.  Sutton,  128 
Ga.  179,  57  S.  E.  308;  Allen  v.  Rees,  136 
la.  423,  110  N.  W.  583;  Yore  v.  Mes- 
hew,  146  Mich.  80,  109  N.  W.  35;  Stead 
V.  Rossier,  157  Mo.  App.  300,  137  S. 
W.   901. 

441-18  Harten  v.  Loffler,  212  U.  S. 
397;  Saunders  V.  Paper  Co.,  208  Fed. 
441;  Tompkins  r.  Co.,  160  Fed.  303,  87 
C.  C.  A.  427;  Brannan  V.  Henrv,  142 
Ala.  698,  39  S.  92  (to  apply  descrip- 
tion) ;  Taylor  v.  Sawmill  Co.,  105  Ark. 
518,  152  S.  W.  150;  Watters  v.  R.  Co., 
133  Ga.  641,  66  S.  E.  884;  Fitzgerald 
V.  Flannagan,  155  la.  217,  135  N.  W. 
738;  White  t\  Shippee,  216  Mass.  23, 
102  N.  E.  948;  In  re  Hopper's  Will, 
90  Neb.  622,  134  N.  W.  237;  Nichols  v. 
Co.,  126  App.  Div.  184,  110  N.  Y.  S. 
325;  Morison  r.  Co.,  126  App.  Div.  575, 
110  N.  Y.  S.  801  (prior  conversations) ; 
Richardson  v.  Cliatfleld,  36  Okla.  700, 
129  P.  728;  Beck  v.  Schekter,  240  Pa. 
596,  88  A.  21;  St.  Louis,  etc.  R.  Co.  i>. 
Payne,  47  Tex.  Civ.  194,  104  S.  W. 
1077;  Brown  t\  Bremerton,  69  Wash. 
474,  125  P.  785;  Clayton  v.  Court,  58 
W.  Va.  253,  52  S.  E.  103.  See  "Am- 
biguity." p.   847. 

Understanding  of  parties,  admissible. 
Kitzman  v.  Carl,  133  la.  340,  110  N. 
W.   587. 

To  rebut  presumption  land  sold  by  a^re 
and  not  in  gross.  Emerson  V.  Stratton, 
107  Va.  303,  58  S.  E.  577. 
441-19  Riley  v.  Co.,  152  Cal.  549,  93 
P.  194;  Hawley  v.  Kafitz,  148  Cal.  393, 
83  P.  248;  Smith  v.  Smith,  130  Ga.  532, 
61  S.  E.  114;  Wehrenberg  v.  Seiferd, 
125  App.  Div.  527,  109  N.  Y.  S.  896; 
Bernardy  v.  Co.,  20  S.  D,  193,  105  N. 
W.  737;  West  v.  Herman,  47  Tex.  Civ. 
131,  104  S.  W.  428. 
Patent  ambiguity  cannot  be  made  cer- 
tain by  parol  proof  of  intention.  Rey- 
nolds V.  Lawrence,  147  Ala.  216,  40  S. 
576. 

441-20  Roach  v.  McDonald  (Ala.), 
65  S.  823;  Barry  v.  R.  Co.,  156  111.  App. 
9;  American  Nat.  Bk.  v.  Madison,  144 
Ky.  152,  137  S.  W.  1076;  MeSurley 
V.  Venters,  31  Ky.  L.  R.  963,  104  S. 
W.  365;  Haslam  p.  Jordan,  104  Me.  49, 
70  A.  1066  (character  of  grantee's 
seisin) ;  Lancaster,  etc.  Co.  v.  Jones,  75 
N.  H.  172.  71  A.  871;  Hodges  r.  Wil- 
son, 165  N.  C.  323,  81  S.  E.  340;  Caro- 
lina &  N.  W.  R.  Co.  V.  Carpenter,  165 
N.  C.  465,  81  S.  E.  682;  Gaddes  v.  In- 
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Btitution,  ns  R.  I.  177,  80  A.  415;  Smith 
r.  Johnson,  .3U  S.  D.  200,  13S  N.  W.  18; 
Stevens  v.  Haile  (Tex.  Civ.),  162  S.  W. 
1025;  Fayter  v.  Xorth,  30  I'tah  loU,  S3 
P.  742  (meaning  of  "privileges  an<l  ap- 
purtenances"); Putney  S.  Co.  r.  R.  Co. 
(Va.),  81  S.  E.  93;  Johnson  v.  McOov, 
112  Va.  580,  72  S.  E.  123;  Shenan.loah 
etc.  Co.  r.  Clarke,  lOG  Va.  100,  55  S.  E. 
561;  Maxwell  v.  Harper,  51  AVash.  351, 
98  P.  75fi;  Winton  v.  McGraw,  GO  W. 
Va.  98,  54  S.  E.  506;  Bk.  v.  Catzcn.  63 
W.  Va.  535,  60  S.  E.  499;  Barkhauson 
1-.  R.  Co..  142  Wis.  292,  124  N.  W.  649, 
See  supra,  "Ambiguity,"  835-19. 
441-21  Harten  v.  Loffler,  212  U.  S. 
397;  Whitehead  v.  Linn,  45  Colo.  427, 
102  P.  286  (deed  executed  in  blank 
prior  to  negotiations  between  principal 
and  agent  for  purjiose  of  conveyance  to 
third  person  and  agent's  name  inserted 
after  he  bought  land  for  prinfijial); 
Paris  G.  Co.  v.  Burk,  57  Tex.  Civ.  223, 
120  S.  W.  552  (moral  obligation  to  re- 
convey  and  good  faith  in  so  doing); 
Pope  r.  Taliaferro  (Tex.  Civ.),  115  S. 
W.  309;  Ivy  v.  Ivy,  51  Tex.  Civ.  397, 
112  S.  W.  110  (execution  for  a  tem- 
porary purpose,  after  accomplishment 
of  which  it  was  to  bo  dostrnycd). 
Parol  evidence  is  inadmissible  to  sho-vr 
deed  intended  as  a  will.  Xoble  v, 
Fickes.  230  111.  594.  82  N.  E.  950. 
442-2.'?  Gates  v.  ]\rc Peace,  106  Ark. 
583,  153  S.  W.  797;  Berrv  r.  Williams, 
141  Ga.  642,  81  S.  E.  S81 ;  Krebs  r. 
Lanser,  133  la.  241,  110  N.  W.  443; 
Grannis  r.  Hitchcock,  118  !Minn.  462 
137  N.  W.  186;  In  re  Mechanic's  Bk., 
156  App.  Div.  343,  141  N".  Y.  S.  47.-^; 
Suraskv  r.  Weintraub,  90  S.  C.  522,  73 
S.  E.   1029. 

442-24  Thornton  v.  Pinckard.  157 
Ala.  206.  47  S.  289;  Johnson  r.  ITatta- 
wav,  155  Ala.  516.  46  S.  760;  Rogers 
r.  Burt,  157  .Ala.  91.  47  S.  226  rin 
equity);  Prickett  r.  Williams  (.Ark."), 
161  S.  W.  1023;  Rushton  r.  McTllvene, 
88  Ark.  299.  114  S.  W.  709;  Griffin  r. 
Welch,  88  Ark.  336.  114  S.  W.  710; 
Todd  V.  Todd.  164  Cal.  255.  128  P.  413; 
Couts  V.  Winston,  153  Cal.  6S6,  96  P. 
357  (evidence  must  be  clear  and  con- 
vincing); Reit7:e  v.  Trum])hreys,  53  Colo. 
177,  125  P.  518;  Bei.lleman  r.  Koch.  42 
Ind.  App.  423.  85  X.  E.  977;  Cold  r. 
Beh.  152  la.  368,  132  N.  W.  73;  Jnnes 
r.  Gillett.  142  Ta.  506.  118  N".  W.  314; 
Farmers'  &  M.  Bk.  r.  Kncklev,  S«  Kan. 
70.  127  P.  539;  Rion  v.  Reeves.  122  T.a. 
650,    48    S.    138;    Mulrooney    v.    Bldg. 


Assn.,  249  Mo.  629,  155  S,  W.  >04; 
Brightwell  r.  McAfee,  249  Mo.  562,  155 
S.  V;.  820;  Elliott  V.  Bozarth,  52  Or. 
391,  97  P.  632;  Hall  r.  O'Connell.  52 
Or.  164,  95  P.  717  (intention  controls; 
must  be  shown  by  clear,  consistent  and 
convincing  evidence') ;  Xagle  t*.  Sim* 
mank,  54  Tex.  Civ.  432,  116  S.  W.  862; 
BatcheMor  r.  Randolj.h,  112  Va.  296, 
71  S.  E.  633;  Dempsev  v.  Dempsey,  61 
Wash.  G32,  112  P.  755. 
See  vol.  8,  p.  693,  n.  79,  and  supple- 
ment thereto. 

443-25  Fames  r.  Woodson,  120  La. 
1031,  4G  S.  13,  agreed  price  shown. 
4 13-26  Tavlor  r.  Morris,  163  Cal. 
717,  127  P.  66;  In  ro  Fisk,  81  Conn. 
433,  71  A.  559;  Williams  r.  Smith.  128 
Ga.  30G,  57  S.  E.  801;  Pavne  r.  Ixnlge 
(Kv.),  115  S.  W.  764.  See  "Deeds," 
p.  196;  "Trusts,"  p.  125.  n.  .54. 
444-27  Moultrie  v.  Wright,  154  Cal. 
520,  98  P.  257;  Pittock  r.  Pittock.  15 
Ida.  426,  98  P.  719;  Amidon  r.  Snouffer, 
i:'.9  la.  159,  117  N.  W.  44;  Piper  r. 
Piper.  78  Kan.  82.  95  P.  1051;  Turpin 
r.  Miles,  lOS  ^r,l.  678.  71  A.  4J0. 
444-28  Krebs  r.  Lanser.  133  la.  241, 
110  N.  W.  443;  Baker  r.  Baker.  75  N. 
J.  Eq.  305,  72  A.  1000;  Gavlord  r.  Gav- 
lord.  150  N.  C.  222,  63  S.  E.  102S; 
Spaulding  r.  Collins,  51  Wash.  488,  99 
P.  306. 

44  1-29     Amidon    r.   Snouffer,   139  la. 
159.   117  X.  W.   44. 

445-32  Colonial  &  United  .«?UtC8 
Morg.  Co.  r.  Lee.  95  .\rk.  253.  129  S. 
W.  84;  Thompson  r.  McKenna.  22  Cal. 
App.  129.  133  P.  512;  Edmunds  r.  Bar- 
row. 112  Va.  330.  71  S.  E.  5}4. 
Parol  testimony  is  admissible  to  prove 
that  growing  crops  may  be  severed 
from  a  transfer  of  real  estate  bv  deed. 
Keenan  r.  Si.'.  91  Neb.  582.  136  N'.^W. 
841.  fit.  •Cooper  r.  Kennedy.  86  Neb. 
119.  124  N.  AV.  1131.  136  Am.  St.  701, 
31  L.  R.  A.  (N.  S.)  761. 
445-33  Pendrev  r.  Godwin,  175  Ala, 
405,  57  S.  724;  Chattahoochio  &  G.  R. 
Co.  V.  Pilcher.  163  Ala.  401.  .'',1  S.  11; 
Crozer  i\  White.  9  Cal.  App.  612.  100 
P.  130;  Glover  r.  Newsome,  132  Ga. 
797,  65  S.  E.  64;  Ames  r.  Ames.  46 
Ind.  App.  597,  91  N.  E.  500;  Hornet  C. 
Dumbeck.  39  Ind.  App.  482.  78  N.  E. 
691;  Sims  r.  Jeter.  129  I>a.  262.  55  S. 
877;  Richstein  r.  Welch,  197  Mass.  224, 
S3  X.  E.  417;  Wilcox  r.  Sonka.  1.^7 
Mo  App.  54.  119  S.  W.  445;  Hudson 
r.  Morton.  162  X.  C.  6.  77  S.  E.  lOO.'S; 
State  Bd.  of  Education  r.  Bemick,  160 
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N.  C.  562,  76  S.  E.  627;  Flegel  v.  Dow- 
ling,  54  Or.  40,  102  P.  178;  Kingston  V. 
Co.,  241  Pa.  469,  88  A.  763;  Tilton  V. 
Flormann,  22  S.  D.  324,  117  N.  W. 
377;  Staub  v.  Hampton,  117  Tenn.  706, 

101  S.  W.  776;  Wilkerson  v.  Ward  (Tex. 
Civ.),  137  S.  W.  158;  Snow  v.  Gallup, 
57  Tex.  Civ.  572,  123  S.  W.  222;  Cleve- 
land V.  Shaw  (Tex.  Civ.),  119  S.  W. 
883;  MeCollum  v.  Home,  54  Tex.  Civ. 
348,  117  S.  W.  886;  Flores  v.  Hovel 
(Tex.  Civ.),  125  S.  W.  606;  Tate  v. 
Eose,  35  Utah  229,  99  P.  1003;  South 
&  W.  E.  Co.  v.  Mann,  108  Va.  557,  62 
S.  E.  354;  Wetzler  v.  Nichols,  53  Wash. 
285,  101  P.  867;  Lara  v.  Peterson,  56 
Wash.  70,  105  P.  160. 

445-34  Herod  v.  Carter,  81  Kan.  236, 
106  P.  32;  Weeks  V.  Brooks,  205  Mass. 
458,  92  N.  E.  4-5. 

445-35  Haskell  v.  Friend,  196.  Mass. 
198,  81  K  E.  962;  Hubbard  v.  White- 
head, 221  Mo.  672,  121  S.  W.  69;  Ber- 
nero  v.  Co.,  134  Mo.  App.  290,  114  S. 
W.  531  (''an  easement  "  may  be  shown 
to  be  affirmative  or  negative) ;  Grimes 
V.  Brvan,  149  N.  C.  248,  63  S.  E.  106. 
445-36     Flegel  v.  Bowling,  54  Or.  40, 

102  P.  178;  Hardin  County  v.  Co.  (Tex. 
Civ.),  112  S.  W.  822.  See  illustrations 
given  in  Ames  n.  Ames,  46  Ind.  App. 
597,  91   N.  E.  509. 

446-37  Thompson  v.  McKenna,  22 
Cal.  App.  129,  133  P.  512;  Cumberledge 
V.  Brooks,  235  HI.  249,  85  N.  E.  197; 
Babb  V.  Co.,  150  K  C.  139,  63  S.  E. 
609;  Grimes  V.  Bryan,  149  K  C.  248, 
63  S.  E.  106;  Broadwell  t\  Morgan,  142 
N.  0.  475,  55  S.  E.  340  (to  locate  point 
of  beginning) ;  Cleveland  v.  Shaw  (Tex. 
Civ.).  119  S.  W.  883;  Tate  v.  Rose,  35 
Utah  229,  99  P.  1003;  Pickens  v.  Pick- 
ens (W.  Va.),  77  S.  E.  365. 
"Resort  may  be  had  to  extrinsic  evi- 
dence in  order  to  fit  a  description  to 
the  land  conveyed,  but  the  descriptive 
words  in  the  deed  must  furnish  the 
key  to  the  identity.  Dorr  t\  School 
District,  40  Ark.  237;  Paragould  v. 
Lawson,  88  Ark.  478,  115  S.  W.  379; 
Fordyce  Lumber  Co.  V.  Wallace,  85 
Ark.  1,  107  S.  W.  160.  Here  the  de- 
scriptive words  furnish  no  means  of 
identifying  the  land  conveyed,  for 
there  is  nothing  to  show  what  was 
meant  by  the  words  'east  part,'  " 
Bowman  'v.  S.,  93  Ark.  168,  129  S.  W. 
80. 

446-39  Armstrong  v.  Henderson,  16 
Ida.  566,  102  P.  361;  Allen  v.  Kitchen, 
16  Ida.   133,  100  P.  1052   (city,  town, 


county  or  state  in  which  contract  exe- 
cuted or  property  situated,  not  shown) ; 
Eeed  v.  Heard,  97  Miss.  743,  53  S.  400; 
Cathey  v.  Co.,  151  N.  C.  592,  66  S.  E. 
580. 

As  for  example,  a  description  of  land 

by  sections,  without  mentioning  the 
township  and  range,  and  without  other 
marks  and  calls  to  show  what  sectiona 
are  meant.  S.  v.  Town,  etc.,  177  Ala. 
204,  58  S.  905. 

446-40  Daniels  v.  Williams,  177  AJa, 
140,  58  S.  419;  Bergan  v.  Co.,  41  Ind. 
App.  647,  84  N.  E.  833. 
446-41  Masterson  I.  Co.  v.  Foote 
(Tex.  Civ.),  163  S.  W.  642;  Yarbrough 
v.  Clarkson  (Tex.  Civ.),  155  S.  W.  954. 
446-43  Delaware,  etc.  R.  Co.  v. 
Gleason,  159  Fed.  383,  86  C.  C.  A.  3'83; 
Holden  v.  Alexander,  82  S.  C.  441,  63 
S.  E.  1108;  Konnerup  v.  Milspaugh,  70 
Wash.  415,  126  P.  939;  Hartmyer  V. 
Everly  (W.  Va.),  79  S.  E.  1093. 
If  calls  of  deed  may  be  located  by 
extrinsic  evidence  a  parol  agreement 
concerning  their  location  cannot  be 
proved  unless  it  was  made  contempora- 
neously with  dee'd.  Haddock  v.  Leary, 
148  N.  C.  378,  62  S.  E.  426. 
447-44  Hinton  v!  Moore,  139  N,  C. 
44,  51  S.  E.  787;  Beaton  v.  Fussell 
(Tex.  Civ.),  160  S.  W.  458. 
447-45  See  Wilcox  v.  Sonka,  137  Mo. 
App.  54,  119  S.  W.  445. 
447r46  Glover  v.  Newsome,  132  Ga. 
797,  65  S.  E.  64;  Moody  v.  Vondereau, 
131  Ga.  521,  62  S.  E.  821;  Thurman  V. 
Leach  (Ky.),  116  S.  W.  300;  Eix  v. 
Smith,  145  Mich.  203,  10'8  N.  W.  691; 
Keefe  v.  E.,  75  N.  H.  116,  71  A.  379; 
Clarke  r.  Aldridge,  162  N.  C.  326,  78 
S.  E.  216;  Warner  v.  Sapp  (Tex.  Civ.), 
97  S.  W.  125. 

448-47  Cumberledge  v.  Brooks,  235 
111.  249,  85  N.  E.  197;  Ball  v.  Lough- 
ridge,  30  Ky.  L.  B.  1123,  100  S.  W. 
275. 

448-48  Getchell  v.  Atherton,  104  Me. 
198,  71  A.  767;  Temple  v.  Benson,  213 
Mass.  128,  100  N.  E.  63;  Allison  v. 
Kenion,  163  N.  C.  582,  79  S.  E.  1110. 
448-49  Hamilton  v.  Blackburn,  43 
Tex.  Civ.  153,  95  S.  W.  1094,  inadmis- 
sible where  purpose  not  merely  to  aid 
field  notes. 

448-50    Delaware,     etc.     R.     C^.     v. 
Gleason,  159  Fed.  383,  86  0.  C.  A.  383; 
Herbert  v.  Steele,  74  N.  H.  409,  68  A. 
411. 
448-51    Interests  of  tenants  in  com- 
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mon  may  be  shown  to  be  unequal.  In 
re  M'Connell,  197  Fed.  441. 
449-55  Walker  v.  Miller,  139  N.  C. 
448,  52  S.  E.  125;  J'legel  v.  Dowling, 
54  Or.  40,  102  P.  178;  O'Farrell  v. 
O'Farrell,  56  Tex.  Civ.  51,  119  S.  W. 
899.  Contra  in  absence  of  ambiguity. 
Townsend  v.  Dilsheimer,  50  "Wash.  294, 
97   P.   53. 

Misdescription  of  relations  of  grantees, 
shown.  Jlul)alka  c.  Moyerhofor,  TD  >.'. 
J.  L.  L'G4,  7.3  A.  454. 
To  show  capacity  in  which  j)erson 
signed.  Lynch  v.  McDonald,  155  Cal. 
704,  102  P.  91S;  Hart  r.  Lewis  &  Co., 
1.30  Ga.  50-1,  61  S.  E.  26  ("executor"). 
Misnomer  corrected  by  parol  evidence. 
Cobb  V.  Bryan  (Tex.  Civ.),  97  S.  W. 
513    (statute). 

449-57  Meyerson  v.  Hart.  167  Fed. 
965,  93  C.  C.  A.  365;  Turtle  r.  Co.,  154 
Fed.  146;  Diamond  v.  Fay,  23  Cal.  App. 
566,  138  P.  933;  Clarke  v.  Co.,  106  Me. 
59,  75  A.  303;  Simms  r.  Gilmore,  149 
Mo.  App.  550,  130  S.  W.  l]2r);  Stud- 
wcll  V.  Bush  Co.,  206  N.  Y.  416.  100  N. 
E.  129;  Wightman  v.  Ins.  Co.,  119  App. 
Div.  496,  104  N.  Y.  S.  214  (prior  con 
versations) ;  Van  Patten  v.  Taber,  71 
Misc.  610,  130  X.  Y.  S.  1055. 
The  relation  of  master  and  servant  may 
be  shown  by  parol  even  though  a.  writ- 
ten contract  exist,  providing  the.  stat- 
ute does  not  retjuiro  a  writing.  Stanley 
f.  E.  Co.,  166  m.  App.  132.  See  also 
supra,  "Master  and  Servant,"  p.  495, 
n.  10. 

Prior    negotiations    merged. — Haas     r. 
Co..  14S  Mich.  35S,  111   N.  \V.  1059. 
450-59     .Alears    i\    Smith,    199    Mass. 
319,    85    N.    E.    165;    Straus    v.    Rosen- 
thal, 121  N.  Y.  S.  267. 
450-G2     Spurrier    r.    Bullard,    131    la. 
123,    107   N.   W.   1036;    Cain    r.    Moore, 
54  Wash.  627,  103  P.  1130. 
450-G3     Wvsong  r.  Sells.  44  Ind.  App. 
238.   88  N.   pi.  954. 

450-64  Minnesota  T.  Co.  r.  Co.,  108 
Minn.  221,  121  X.  W.  9(i7;  O'Brien  r. 
Surety  Co.,  152  Apj).  Div.  212.  136  N. 
Y    S    7.58 

45ol65     Tlie   Ucayali.    164    Fed.    897; 
Turtle  r.  Co..  154  Fe<l.  H6. 
450-67     Griggs   i'.   Dist.,   87   Ark.   93, 
112  S.   W.  215. 

451-72  Spurrier  v.  Bullard,  131  la. 
123,  107  N.  W.  1036;  Mears  r.  Smith. 
199  Mass.  319.  85  N.  E.  165;  Loxlev  r. 
Studebaker.  75  N".  J.  L.  .599.  68  A.  98; 
Xiolsen  r.  Co..  10  Wash.  101.  82  P.  292. 
Admissible    when    not    inconsistent. — 


Wells  V.  Co.,  137  lu.  52o,  11}  N.  W. 
1076. 

451-73  Prior  parol  agreement  under 
whicli  services  rendered,  admissible. 
Levin  r.  Co.,  78  Coun.  338,  61  A.  1073. 
451-75  Hcndrix  v.  Letourneau,  139 
Ta.  451,  116  X.  W.  729,  unsigned  con- 
tract. 

451-76  The  Ucayali.  1R4  Fed.  897; 
Klectrical  Co.  i\  (Jreenberg,  56  Misc. 
514,  1<I7  X.  Y.  S.  110. 

452-78  Martin  v.  Thrower,  3  Ga. 
Aj.p.  784.  60  S.  E.  825;  Brown  r.  Quin- 
by,  204  Mass.  206,  90  X.  E.  586;  Picard 
r.  Beers.  195  Mass.  419,  81  X.  E,  216; 
Morrison  v.  Hurtig,  198  X.  Y.  352,  91 
N.  E.  842;  Smith  r.  S.  Co.,  115  X.  Y 
S.  204;  Audit  Co.  v.  Tavlor,  1.52  X.  C. 
272.  67  S.  E.  582;  Wintermute  r.  Co., 
53  Wash.  539.  102  P.  443. 
Custom  or  usage. — Garfield  r.  To..  1«9 
Mass  305.  75  X.  E.  6!i5. 
Agreement  not  to  compete  with  em- 
ployer.— Turner  r.  Abbott,  116  Tonn. 
718,   94   S.    W.   64. 

452-79     Moses  L.  S.  &  K.  To.  r.  Co.. 
56  Wash.  529,  106  P.  207. 
452-82     Laughlin      r.      Manson,      Ci 
ISrisc.  492,  120  X,  Y.  S.  110. 
452-84     Kellv  P.  Co.  c.  London  (Tex. 
Ci\.),   125  S,  W.  974. 
452-87    Schneekloth    v.    Co.,    120    X 
Y.    S.    67. 

453-90  .Standard  S.  &  S.  Co.  r. 
Reiter,  199  Fed.  91  (C.  C.  A.):  Ilannon 
r.  Espalla,  148  Ala.  313,  42  S.  443; 
Walker  r.  Riley,  0  Ga.  App.  519.  65  S. 
E.  301  (duties  of  "local  manager" 
and  relation  to  master);  Blake  r.  Mil- 
ler. 135  la.  1.  112  X,  W.  1.58;  Sechen 
dorf  r.  Co.  (Ma.s.s.).  105  X.  E.  .5.59; 
Ivey  r.  ^fills,  143  X.  C.  1S9,  .55  S.  E. 
613;  Whittle  r.  Tompkins.  94  S.  C. 
237,  77  S.  E.  929:  Moses  L.  S.  k  R. 
Co.  r  Co..  56  Wash.  529,  106  P.  207. 
-153-91  Daniel  r.  Co..  121  Ga.  1063, 
53  S.  F.  573;  Davis  r.  Do<lge.  126  App. 
Div.  469.  110  X.  Y.  S.  7S7  ("entire 
business  service");  SchuUz  r.  Co.,  46 
Wash,  .5.5.5,  90  P.  917  ("busy"  sea- 
son). 

453-92  Escrow-  agrnoment  not  va- 
ried bv  parol.  Womblo  r,  Wilbur.  3  Cal. 
Apj).  535.  86  P.  916. 
454-93  Xationnl  Bk.  r.  Rockefeller, 
171  Fe.l.  22.  98  C.  C.  A.  8:  Ford  r.  Fix 
(Ark.).  164  S.  W.  726;  Tlighsmith  Bros. 
r.  Hammonds,  99  Ark.  400.  13«^  S.  W. 
635;  Sinnickson  r.  Perkins.  231  Til.  492. 
83   N.   E.   194;   Third   Xat.  Bk.  r,  Sav. 
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Bk.,  244  Mo.  554,  149  S.  W.  495;  Great 
W.  Co.  V.  Belcher,  127  Mo.  App.  133, 
104  S.  W.  894;  Manhattan  E.  M.  v. 
Dellon,  113  N.  Y.  S.  571;  Luckenbach 
V.  Thomas  (Tex.  Civ.),  166  S.  W.  99 
(guaranty  of  water  on  land) ;  U.  S.  G. 
Co.  V.  Gleason,  135  Wis.  539,  116  N. 
W.  238,  17  L.  E.  A.  (N.  S.)  906.  See 
vol.  6,  p.  269,  n.  7. 

In  Sentinel  Co.  v.  Smith,  150  Wis.  231, 
136  N.  W.  602,  the  defendant  sought 
to  prove  that  prior  to  the  signing  of 
the  guaranty  he  had  a  conversation 
with  plaintiff's  agent  in  reference  to 
its  meaning,  and  that  it  was  under- 
stood between  them  that  liability  would 
cease  when  Hull  had  purchased  and 
paid  for  $500  worth  of  papers.  This 
evidence  was  properly  excluded.  "If 
testimony  such  as  was  offered  could 
"be  received  in  any  case,  it  would  not  be 
receivable  for  the  purpose  of  importing 
ambiguity  into  an  otherwise  unambig- 
uous contract,  but  for  the  purpose  of 
ascertaining  the  meaning  of  a  contract 
which  was  ambiguous  on  its  face  or 
became  ambiguous  when  applied  to  the 
subject  with  reference  to  which  the 
parties  contracted.  Klueter  v.  Jos. 
Sehlitz  Brewing  Co.,  143  Wis.  347,  128 
N.  W.  43,  32  L.  E.  A.  (K  S.)  383; 
Pedeltv  V.  AVis.  Zinc  Co.,  148  Wis.  245, 
134  K  W.  356." 

454-94  Mudge  v.  Varner,  146  N.  C. 
147,   59   S.   E.   540. 

455-95  Morris  v.  Lucker,  158  Mich. 
518,  123  N.  W.  21;  Newcomb  f.  Kloeb- 
len,  77  N.  J.  L.  791,  74  A.  511;  Bas- 
night  V.  Co.,  148  N.  0.  350,  62  S.  E. 
420. 

455-96  U.  S.  G.  Co.  v.  Gleason,  135 
Wis.  539,  116  N.  W.  238,  17  L.  E.  A. 
(N.  S.)   906. 

Contract  of  employe  for  whose  conduct 
bond  given  may  be  shown  by  parol  in 
action  on  bond.  Germania.  Ins.  Co.  v. 
Lange,  193  Mass.  67,  78  N.  E.  746. 
455-97  Leftkovitz  v.  Bk.,  152  Ala. 
521,  44  S.  613;  Lompoe  Bk.  v.  Stephen- 
son, 156  Cal.  350,  104  P.  449;  Farmers' 
Bk.  V.  Wickliffe,  131  Ky.  787,  116  S. 
W.  249.  Co7np.  Fidelity  &  C.  Co.  v. 
Harder,  212  Pa.  96,  61  A.  880,  prior 
inducing  agreement  shown. 
456-2  Henderson  v.  Coal  Co.,  181 
Fed.  487,  104  C.  C.  A.  235;  Finnucan  v. 
Feigenspan,  81  Conn.  378,  71  A.  497; 
Montgomery,  etc.  Co.  v.  Atlantic  Lumb. 
Co.,  206  Mass.  144,  92  N.  E.  71;  Great 
W.   Co.  V.  Belcher,  127   Mo.  App.   133, 


104  S.  W.  894;  Perlman  v.  Ehrlich,  119 
K  Y.  S.  663. 

456-3  Swearingen  v.  Tyler,  132  Ky. 
458,  116  S.  W.  331. 

That  an  indorsement  is  the  indorsement 
of  the  principal  and  not  of  the  agent, 
who  signed  by  authority,  may  be 
shown.  Civ.  Code,  art.  2278,  does  not 
apply.  First  Nat.  Bk.  v.  Johnson,  130 
La.  288,  57  S.  930. 

Apparent  joint  maker  may  show  he  is 
surety.  Windhorst  V.  Bergendahl,  21 
S.  D.  218,  111  N.  W.  544. 
456-4  Smith  v.  Caldwell,  78  Ark.  333, 
95  S.  W.  467;  Dodd  v.  Paseh,  5  Cal. 
App.  686,  91  P.  166;  Pollard  r.  Sayre, 
45  Colo.  195,  98  P.  816;  Mageon  v. 
Alkire,  41  Colo.  338,  92  P.  720;  Smith 
f.  Green,  128  Ga.  90,  57  S.  E.  98  (rent- 
contract)  ;  Eichards  v.  Ontai,  19  Haw. 
451 ;  Slaughter  v.  Johnson,  128  111.  App. 
417;  Eoss  v.  Griebel,  136  111.  App.  399; 
Kenyon  v.  Mauley,  125  111.  App.  615; 
Jackson  B.  Co.  r.  Wagner,  117  La.  875, 
42  S.  356;  Brown  u.  Dickey,  106  Me. 
97,  75  A.  382;  Goebel  v.  Look,  153  Mich. 
204,  116  N.  W.  1078;  Lewis  f.  Muse, 
130  Mo.  App.  194,  108  S.  W.  1107; 
Maltz  r.  Brew.  Co.,  146  N.  Y.  S.  52; 
Hermann  v.  Mclver,  51  Tex.  Civ.  270, 
111   S.  W.  766. 

See  Waldo  v.  Jacobs,  152  Mich.  425, 
116  N.  W.  371;  Gandy  V.  Wiltse,  79 
Neb.  280,  112  N.  W.  569. 
458-5  Eemmers  r,  Eemmers,  217  Mo. 
541,  117  S.  W.  1117;  Beard  V.  Gooch 
&  Son  (Tex.  Civ.),  130  S.  W.  1022. 
458-6  Broughton  v.  Mitchell,  147  111. 
App.  281. 

458-7  Aufenkamp  v.  Storch,  138  Ky. 
104,  127  S.  W.  529;  Campau  v.  Co.,  159 
Mich.  169,  123  N.  W.  606;  Burns  V. 
Loftus,  32  Nev.  55,  104  P.  246;  Hallen- 
beck  V.  Chapman,  72  N.  J.  L.  201,  63 
A.  498;  Hafer  v.  Corbin,  6  O.  N.  P. 
(N.  S.)  468;  Hardin  r.  Kirby,  25  Okla. 
479,  106  P.  837;  Beckham  v.  Collins,  54 
Tex.  Civ.  241,  117  S.  W.  431. 
Reservation  of  property  cannot  be 
shown.  Suderman-D.  Co.  r.  Eodgers, 
47  Tex.  Civ.  67,  104  S.  W.  193. 
Condition  which  would  defeat  lease 
cannot  be  shown.  Morris  v.  Co.,  46 
Wash.  686,  91  P.  186. 
459-8  Schweig  v.  Co.,  54  Misc.  233, 
104  N.  Y.  S.  371;  Williams  v.  Salmond, 
79  S.  C.  459,  61  S.  E.  79. 
460-37  Erickson  v.  Propp,  106  Minn. 
238,  119  K  W.  390;  Eisert  v.  Adelson, 
136  App.  Div.  741,   121   N.  Y.  S.  446; 
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Tribelhorn  v.  Plaiiavan,  Go  Misc.  22, 
119  X.  Y.  S.  262. 

Evidence  not  admissible  to  show  col- 
lateral undertakiiiff  by  one  who  signed 
lease  next  after  parties,  he  not  being 
mentioned  in  it.  Dovle  i'.  Dunne,  144 
111.   App.   14. 

461-29  Corn  v.  Bergmann.  129  N.  Y. 
S.    1049. 

Condition  precedent  shown. — Cavanagh 
V.  Co.,  136  la.  236,  115  N.  W.  856; 
Hinsdale  l\  Mc'Cune,  135  la.  682,  113 
N.   W.   478. 

461-31  Muskogee  L.  Co.  v.  Mullins, 
165  Fed.  179,  91  C.  C.  A.  213. 
461-33  Stipulation  by  lessor,  which 
led  to  making  lease,  and  which  he.  but 
not  lessee,  knew  could  not  be  fulfilled, 
shown.  Eamsden  v.  Co.,  39  Pa.  Super. 
587. 

462-34  Searle  r.  Bishop,  203  Mass. 
493,  89  N.  E.  809;  Indelli  r.  Lesster, 
130  App.  Div.  548,  115  X.  Y.  S.  46; 
Hcrschman  F.  F.  Co.  r.  Barth,  64-  Misc. 
77,  117  X.  Y.  S.  962;  Harrison  r.  Focht, 
18  Pa.  Dist.  13.  See  Hallenbeck  r. 
Chapman,  72  N.  J.  L.  201,  63  A.  498. 
463-38  Tavlor  v.  Finnigan,  189 
Mass  56S,  76  X^.  E.  203;  Ilaight  f. 
Cohen,  123  App.  Div.  707,  108  X.  Y.  S. 
502;  Manvell  v.  Weaver,  53  Wash.  408, 
102   P.   36. 

Oral  lease  to  take  effect  on  expiration 
of  written  one,  shown.  Gabel  v.  Page, 
6  Cal.  App.  618,  92  P.  749. 
463-4(»  Prior  negotiations.  Pine 
Beach  r.  Co.,  106  Va.  810,  56  S.  E.  '822. 
463-41  Wabash  R.  &  L.  Co.  v. 
Kral'be,  145  111.  App.  462. 
463-42  Pavne  v.  X^euval,  155  Cal. 
46,  99  P.  476;  O'Brien  r.  Co.,  31  App. 
Cas.  (D.  C.)  56;  Indiana  X".  G.  &  O. 
Co  r.  Stewart,  45  Tnd.  Ap]).  554.  90  X. 
E.  384  (]iractical  construction) ;  Rosen 
t\  Bamberger,  122  X^.  Y.  S.  240; 
O'Neill  r.  Aerie,  32  Utah  162.  89  P.  464 
(local  custom);  Manvell  v.  Weaver, 
53  Wash.  408,  102  P.  36. 
463-44  Chesapeake  B.  Co.  i".  Gold- 
berg. 107  :\rd.  485.  69  A.  37  ("now 
are");  Nash  v.  Webber,  204  Mass.  419, 
90  X^.  E.  872. 

464-45  "\Mieeler  v.  'S\ooro,  78  X^b. 
484  111  X.  W.  120;  Hermann  r-.  Mc- 
Ivor.  51  Tex.  Civ.  270.  Ill  S.  W.  766 
(intention  inadmissible). 
464-46  Johnson  v.  TIattaway,  155 
Ala.  516,  46  S.  760. 
Actual  consideration  shown  by  circum- 
stances   and    conversation    of    parties. 


O'Connor   r.   Kleiman,  143  la.  435.  121 
X.   W.   1088. 

Sale  or  lease. — Lambert  Co.  f.  Carmody, 
79  Tonn.  41  !t,  65  A.  141. 
46  4-47  Beckwith  r.  Sheldon.  154 
Tal.  393,  97  P.  867;  Spongberg  r.  Bk., 
15  Ida.  671,  99  P.  712;  Lauderdale  i'. 
King,  130  Mo.  App.  236,  109  S.  W.  8.52 
(to  applv  description);  Cockrell  i'.  Eg- 
ger  (Tex.  Civ.),  99  S.  W.  568. 
464-48  Parol  evidence  competent  to 
show  second  lease  is  substitute  for 
prior  one,  and  that  agreement  mado 
concerning  application  of  payments  un- 
der later  one.  Erie  C.  O.  Co.  r.  Jones, 
43  Tnd.  App.  187.  86  N.  E.  1027. 
464-49  .Johnson  v.  R.  Co.,  154  Cal. 
285.   97   P.   520. 

Status  of  parties  ascertained  by  show- 
ing conversations  and  negotiations 
leading  up  to  and  in<duding  exomtion 
of  writing.  Fink  r.  Ins.  To.,  109  Minn. 
409  124  N.  W.  7.  See  Brown  r. 
O'ivrne,  1-53  Ala.  621,  41  S.  129. 
465-51  Kemp  r.  U.  S.,  41  App.  Cas. 
(D.    C),   539. 

465-52  Bacon  r.  Grosse,  165  Cal.  4«1. 
132  P.  1027:  Neal  r.  Hyce.  133  La.  •2^" 
62  S.  932;  Eiverbark  r."  Teachey,  150  X. 
C.  289,  63  S.  E.  1036;  Cutchin  r.  City. 
113  Ya.  452.  74  S.  E.  403;  M.  &  M. 
Bureau  r.  Hosiery  Co.,  152  Wis.  73, 
138  X.  W.  624. 

465-53  Washburn-Crosby  M.  Co.  r. 
Brown  (Ind.  App.),  104  N.  E.  907; 
Perrv  v.  Bates,  115  App.  Div.  337.  100 
X.  Y.  S.  881. 

465-54  Penn,  etc.  Co.  r.  Hawos.  170 
111.  App.  224. 

465-55  Robertson  r.  Warren.  45  Tex. 
Civ.  5<^4,  100  S.  W.  805. 
466-56  Fitzgerald  r.  Flannagan,  155 
Ta.  217.  135  X.  W.  738. 
466-59  Hendricks  v.  Webster,  159 
Fed  927,  87  C.  C.  A.  107;  Ifanrhoy  r. 
Powell.  171  Ala.  597.  55  S.  97;  Baker 
r  Cotnev.  150  Ala.  506.  43  S.  7Srt:  Cox 
r.  Smith,  99  Ark.  218,  138  S.  W.  978; 
Bribers  r  Steele,  91  Ark.  458,  121  S.  W. 
754rFowlor  r.  Pendleton,  121  Md.  297, 
88  A.  124;  White  Co.  r.  Carroll,  147  N. 
C.  330,  61  S.  E.  196;  Sanchez  r.  Vcvf,  4 
p!  R.  Fed.  329:  Blake  r.  T^owry,  43  Tex. 
civ  17  93  S.  W.  521;  Bartlett  Est. 
Co  'v.  (:o.,  49  Wash.  58.  94  P.  900.  15 
L.  R.  A.  (N.  S.)  590.  See  "Mort- 
gaces. "   p.    701. 

467-60  Comp.  Billington  r.  Dare.  IS 
Pa.  Dist.  61. 

467-61  Iowa,  etc.  B.  &  L.  .\8sn.  r. 
Fitch,    142    la.    329,    120    N.    W.    694; 
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McCusker  v.  Geiger,  195  Mass.  46,  80 
N.  E.  648;  Hungerford  V.  Snow,  129 
App.  Div.  816,  114  N.  Y.  S.  127;  Walker 
V.  Venters,  148  N.  C.  388,  62  S.  E.  510; 
Billington  v.  Dare,  18  Pa.  Dist.  61; 
McCornick  v.  Levy,  37  Utah  134,  106 
P.  660. 

468-62  Conditional  delivery  shown. 
Van  Norman  v.  Young,  228  III.  425, 
81   N.   E.  1060. 

468-64  O'Brien  v.  Co.,  GQ  N.  J.  Eq. 
117,  61  A.  437. 

469-65     Usury    in    chattel    mortgage. 
France  t\  Munro,  138  la.  1,  115  N.  W. 
577,   19  L.  E.  A.    (N.  S.)   391. 
469-67     Lane  v.  Co.,  10  O.  C.  C.   (N. 
S.)    512. 

469-68  True  consideration  may  be 
shown.  In  re  Signor,  203  Fed.'  753. 
See  vol.  3,  p.  375;  also  vol.  8,  p.  736. 
469-70  Eareckson  v.  Eogers,  112 
Md.  160,  75  A.  513;  Castle  v.  Gleason, 
31  S.  D.  590,  141  N.  W.  516. 
469-71  Moody  v.  Atkins,  146  Ala. 
684.  40  S.  305,  extending  time  of  pay- 
ment. 

Contemporaneous  parol  agreement 
proved.  Hudson  v.  Ellsworth,  56  Wash. 
243,  105  P.  463. 

470-73  Phipps  v.  Willis,  53  Or.  190, 
96  P.   866. 

Prior  conversation  inadmissible  if  no 
ambiguity  alleged.  Stoith  v.  E.  Co. 
(Tex.  Civ.),  105  8.  W.  528. 
470-76  Jones  v.  Norris,  147  N.  C. 
'84,  60  S.  E.  714,  declarations  of  mort- 
gagee. 

470-77  Ladd  v.  Co.,  147  Ala.  173,  40 
S.  610. 

Or  as  additional  security  for  the  pay- 
ment of  a  chattel  mortgage.  Wilbur 
V.  Jones,  80  N.  J.  Bq.  520,  86  A.  769. 
See  also  "Mortgages,"  p.  703. 
Real  object  of  mortgage  may  be  shown. 
Campbell  v.  Co.,  70  N.  J.  Eq.  40,  62 
A.    319. 

470-79  Wells  r.  Foss,  81  Vt.  15,  69 
A.  155,  mortgage  given  not  only  to 
secure  note,  but  also  to  secure  mort- 
gagee for  becoming  bail. 
470-81  Collateral  parol  agreement 
shown.  Somerset-C.  Co.  v.  John,  219 
Pa.  380,   68  A.  843. 

471-82  Gossett  v.  Morrow  (Ala.),  65 
S.  826;  International  H.  Co.  v.  Davis, 
13  Ga.  App.  1,  78  S.  E.  770. 
471-83  In  re  Eaney,  202  Fed.  1000; 
Eead  P.  Co.  v.  Weiehselbaum,  1  Ga. 
App.  420,  m  S.  E.  122;  S.  v.  Jackson, 
128  la.  543,  105  N.  W.  51;  Weber  I. 
Co.  V.  Dunard,  140  Mo.  App.  476,  120 


S.   W.    608    (discrepancy  in   description 

in   mortgage  and  note).     See  vol.   8,  p. 

606,  n.  48,  and  supplement  thereto. 

471-84     Walden   v.   Walden,    128    Ga. 

126,    57    S.    E.    323;    Sanchez    v.    Veve, 

4  P.  E.  Fed.  329;  Smith  v.  E.  Co.,  101 

Tex.  405,  108  S.  W.  819. 

471-85     Davis  v.  Home,  54  Fla.  563, 

45  S.  476. 

471-86     Hendricks    v.    Webster,    159 

Fed.  927,  87  C.  C.  A.  107. 

471-87     In    re   Farmers'    S.    Co.,    170 

Fed.   502;    Emerson   v.  Knight,   130   Ga. 

100,  60  S.   E.  255;   Hester  v.  Gairdner, 

128  Ga.  531,  58  S.  E.  165;  Caldwell  v. 
Sdsson,  150  Mo.  App.  547,  131  S.  W. 
140;  Boyes  v.  Masters,  17  Okla.  460, 
89  P.  198;  Phipps  v.  Willis,  53  Or.  190, 
96  P.  866. 

471-89     Pastor  r.  Caspar,  2  Phil.  Isl. 

592. 

Legal  inferences  not  rebutted  by  parol. 

McAlpine  v.  Millen,  104  Minn.  289,  116 

N.  W.  583. 

472-94     Haag  v.  Burns,  22  S.  D.  51, 

115  N.  W.  104.      . 

472-96     Gross  v.  Todd,  94  Miss.  168, 

47   S.   801. 

473-98     Eines  v.    Ferrell,    107    Minn. 

251,  119  N.  W.  1055. 

473-1     Causten  t\  Barnette,  49  Wash. 

659,  96  P.  225. 

474-7     Parol  modification   of   articles 

shown.      Kirkwood    V.   Smith,   132   App. 

Div.  75'8,  117  N.  Y.  S.  686. 

474-8     Welke  v.   Waekershauser,    143 

la.  407,  120  N.  W.  77. 

475-9     Babrowsky  v.  Brith  Abraham, 

129  App.  Div.  695,  113  N.  Y.  S.  1080, 
coupled  with  interest. 

475-12  Murphy  v.  Black,  148  Ala. 
675,  41  S.  877;  Steele  v.  Co.,  8  Cal.  App. 
95,  96  P.  105;  Jersey  Isl.  Co.  v.  Whit- 
ney, 149  Cal.  269,  86  P.  509,  691;  Dejon 
V.  Street,  79  Conn.  333,  65  A.  145; 
Twiner  Bros.  v.  Mauley  (Ga.  App.),  SO 
S.  E.  680;  Graham  v.  Peacock,  131  Ga. 
785,  63  S.  E.  348;  Perry  v.  Co.,  129 
Ga.  560,  59  S.  E.  216;  Loeb  v.  Flannery, 
148  111.  App.  471;  Barfield  v.  Saunders, 

116  La.  136,  40  S.  593;  Dronenburg  v. 
Harris,  108  Md.  597,  71  A.  81;  Hahs  v. 
E.  Co.,  147  Mo.  App.  262,  126  S.  W. 
524;  Waters  v.  Phelps,  81  Neb.  674, 
lie  N.  W.  783;  Green  v.  Green,  76  N. 
J.  L.  187,  63  A.  1070  ("Mem.  of  the 
disposition"  of  household  effects  of  de- 
ceased acquiesced  in  for  20  years) ; 
Jonasson  v.  Weir,  131  App.  Div.  900, 
115  N.  Y.  S.  1126;  Bowen  v.  Ins.  Co., 
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20  S.  D.  103,  104  N.  W.  1040   (binding 
insurance  receijit). 

476-13  Offutt  i\  Dovlo  (Kv.),  122  S. 
W.  156;  Savage  v.  Co.,  48  Or.  1,  85.  P. 
69  (ambiguity  explaineil). 
Otherwise  where  the  warehouse  receipt 
(Iocs  not  ex[>ress  the  contract  between 
the  parties.  Gafford  v.  Co..  71  Wash. 
204,  128  P.  228.  See  also  "Carriers," 
p.  877. 

477-18  Willoughbv  r.  Ilannon,  156 
Ala.  585,  47  S.  241;  Batson  r.  Ins.  Co.. 
155  Ala.  265,  46  S.  57S;  Channel  C.  Co. 
f.  Hourihan,  20  Cal.  Ajip.  647,  129  P. 
947;  McLeod  v.  Bk..  61  Fla.  343,  56  S. 
190;  nines  v.  Co.,  9  Ga.  Aj.p.  778,  72 
S.  E.  191;  Gagnon  r.  Molden,  15  Ida. 
727,  99  P.  965;  Ilaitford  Ins.  Co.  r. 
Sherman,  123  111.  Aj.p.  202;  Barthell 
f.  Hermanson  (la.),  138  N,  W.  1108; 
Huffaker  r.  Ins.  Co.  (Kv.),  156  S.  W. 
1038;  Offutt  r.  Dovle  (Ky.),  122  S.  W. 
156;  Dcwees  r.  Co.,  96  Miss.  2.53,  50  S. 
865;  New  York  Ins.  Co.  r.  Wolfston, 
124  Mo.  App.  2S6,  101  S.  W.  162; 
Strawn  v.  R.  Co.,  120  Mo.  App.  135,  96 
S.  W.  488;  Camj^bell  r.  Monks  Co.,  144 
N.  Y.  S.  454;  Gutierrez  r.  Garcia.  13S 
N.  Y.  S.  1079;  Reedv  E.  Co.  r.  Berman. 
107  N.  Y.  S.  59;  Duffv  r.  Mever.  122 
App.  Div.  838,  107  X.  Y.  S.  672;  Sjoli 
r.  Hogenson,  19  N.  D.  82,  122  N.  W. 
1008;  Gregory  r.  lluslander,  227  Pa. 
607,  76  A.  422;  Ereno  r.  P.,  2  P.  R. 
Fed.  290.  See  vol.  9,  p.  727.  n.  35; 
vol.  13,  p.  867,  n.  34,  and  supplement 
thereto. 

479-19  Paddock  r.  Hatch.  169  Mich. 
95,  134  N.  W.  990.  See  vol.  9,  p.  706, 
n.  34,  and  supplement  thereto. 
In  the  absence  of  evidence  showing 
some  mistako  or  fraud,  a  receipt  is 
presumed  to  be  what  it  purports  to  be. 
O  K.  Jellico  Coal  Co.  t\  Parks,  146 
Kv.  674,  143  S.  W.  22. 
479-21  Boileau's  Est.,  18  Pa.  r>i.^t. 
320;  House  f.  Holland.  42  Tex.  Civ. 
502.  94  S.  W.  153;  Brixen  r.  .Torgenson. 
33  TTtah  97,  92  P.  1004;  Lazier  r.  Cadv, 
44  Wash.  339,  S7  P.  344.  See  Murphv 
r.  Black.  \4A  Ala  675.  41  S.  s77  (foun- 
dation must  be  laid);  Fidelitv  Co.  r. 
Tinsley.  30  Ky.  L.  R.  1095.  loo  S.  W. 
272;  Holeomb-L.  Co.  r.  Kaufman.  29 
Kv.  L.  R.  1006.  96  S.  W.  '<13:  .«^uiith 
r."AIlmon.  74  S.  C.  502.  5<  S.  E.  1014. 
479-25  Wilson  r.  Fahnestook,  44 
Ind.  .Vpp.  35.  86  X.  E.  1037. 
479-27  Dee  r.  Co..  141  T.r  610.  US 
N.   W.   529;    Graham   v.  Good,   223  Pa. 


56.5,  72   A.   S.55;    Patterson   &   <'o.   r.  R. 
Co.   (Tex.  Civ.),  yjf,  S.  W.  336. 
479-30     Austin   r.   Austin,    160   X.  C. 

367,   70  S.   E.  272. 

479-33     Batson   r.  Ins.  Co.,  155  Ala. 

265,  4t;  .S.  578;   Brinser  r,  Co.,  1  Bovoe 
(Del.)  220.  75  A.  792.  See  supra,  "Car- 
riers," 632-37. 
Indorsement   of  payment  on  note,   ex- 

I'laincd.      .Mr<  alTr.v    .-.    Burkhardt,    97 
Minn.  1,  li'5  N.  W.  971. 

Bill  of  lading.— Ala.  Gt.  8.  R.  Co.  v. 
Xorris,  1<;7  .\la.  .'Ul,  52  S.  S91. 
"The  consideration  clause  of  a  con- 
tract is  in  thi>  nature  of  a  rcotdpt  and 
is  open  to  explanation  V»y  parol.  .S<]uier 
r.  Evans.  127  Mo.,  loc  cit.,  519.  30  S. 
\V.  143;  Liebke  r.  Knapp,  79  Mo.,  loc 
(it.  26,  27.  49  Am.  Rep.  212.  K«pe- 
cially  should  this  be  so  where,  as  here, 
the  contract  of  guaranty  does  not  pur- 
j)ort  to  name  all  the  consideration,  but 
contains  the  clause  'and  other  valuable 
considerations  to  them  moving.'" 
Third  Xat.  Bk.  r.  Sav.  Bk.,  244  Mo. 
554.    149  S.   W.  49.5. 

480-35     Gardner  r.  Co.,  142  III.  App. 
34S. 

480-36  San  Pedro  L.  Co.  r.  .<>'hroe- 
ter,  1.56  Cal.  158,  103  P.  SsH;  Hrown  c. 
Co.,  150  Cal.  376,  S9  P.  86;  California 
P.  Co.  r.  Merritt.  6  Cal.  App.  .507.  92 
P.  509;  Thetford  r.  Co.,  140  Mo.  App. 
2.54.  124  S.  W.  39  (if  ambiguous); 
Wegmann  i".  Rothwell.  121  Mo.  .Xpp. 
413.  99  S.  W.  .59.  See  Sawver  r.  Walker, 
204  Mo.  133.  1(12  S.  W.  544. 
"But  the  testimony  of  the  per.ton  who 
sigiiei]  such  Jtaper,  merely  to  the  eflfoot 
that  the  matter  of  intoront  was  not 
mentioned,  and  denying  that  the  exe- 
rutiou  of  the  receij>t  had  the  offet»t 
which  the  law  im])ut4>s  to  it.  by  no 
means  contradicts*  it.  or  tends  to  show 
that  there  was  any  agreement  on  tho 
subject,  other  than  that  expressed  io 
the  writing."  Hunnicutt  Lumb.  Co.  C. 
R.  Co..  2  Ala.  App.  436.  .57  S.  73. 
4S2-39  Dee  v.  Co.,  141  la.  610,  118 
X.  W.  529. 

482-40  Hnrvev  r.  R.  Co..  44  Colo. 
25S.  itn  p.  .Ti;  Alien  r.  Rulan.l.  79  Tonn. 
405.  65  A.  13S:  IVnn.  C.  Co.  r.  Thomp- 
son. 130  Ga.  766.  61  S.  K.  S29:  Whitney 
r.  Bullock.  145  111.  App.  2^9:  Droneii- 
burg  r.  Harris.  lOS  M.l.  .597.  71  A.  81; 
Hudro  r.  Burgess,  197  Masd.  74.  M  N. 
E.  318;  Hahs  r.  R.  Co..  147  Mo.  App. 
262.  126  .s.  W.  524:  Norfolk  &  W.  R. 
Co.  r.  Mundv,  110  Va.  422,  66  S.  E.  61. 
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See  vol.  11,  p.  170,  n.  34,  et  seq.,  and 
supplement   thereto. 

Statement  of  consideration  contractual. 
Tate  v.  B.  Co.,  131  Mo.  App.  107,  lift 
S.  W.  622. 

Release  to  one  of  two  joint  wrongdoers 
explained.     El  Paso,  etc.  E.  Co.  v.  Darr 
(Tex.  Civ.),  93  S.  W.  166. 
483-41     Chaplin   v.    Gerald,    104    Me. 
187,  71  A.  712. 

483-43  Cache  Valley  L.  Co.  v.  Cul- 
ver, 93  Ark.  383,  125  S.  W.  430. 
483-43  Huntington  v.  E.  Co.,  175 
Ped.  532,  99  C.  C.  A.  154;  Smith  V. 
Co.,  131  Ga.  470,  62  S.  E.  673;  Eoches- 
ter  T.  Wks.  v.  Co.,  215  Mass.  194,  102 
N.  E.  438.  See  infra,  "Eelease," 
171-36. 

483-44  Eeason  for  inserting  clause 
cannot  be  shown.  Whitney  v.  Bullock, 
145  111.  App.  269. 

483-45  Drobney  v.  Steel  Co.,  204 
Fed.  11,  122  C.  0.  A.  325;  Suravitz  v. 
Pristasz,  201  Fed.  335,  119  C.  C.  A. 
573;  J.  Eosenbaum  Grain  Co.  v.  Mitch- 
ell (Tex.  Civ.),  142  S.  W.  121;  Vail- 
lancourt  v.  E.  Co.,  82  Vt.  416,  74  A. 
99  (though  sealed).  See  vol.  11,  pp. 
168,  171. 

Parol  agreement  for  effectual  delivery 
only  on  contingency,  shown.  Stiebel  v. 
Grosberg,  137  App.  Div.  275,  121  N.  Y. 
S.  923. 

484-47  Jersev  Isl.  Co.  v.  Whitney, 
149  Cal.  269,  86  P.  509,  691. 
Endorser's  consent  that  the  release 
shall  not  be  operative  as  to  him  may 
be  shown  by  parol.  Arlington  Nat. 
Bk.  V.  Bennett,  214  Mass."  352,  101 
N.   E.   982. 

484-48  Dronenburg  v.  Harris,  108 
Md.  597,  71  A.  81. 

484-51  Pierce  v.  Edwards,  150  Cal. 
650,  89  P.  600;  McFadden  v.  Pyne,  46 
Colo.  319,  104  P.  491;  Downing  I.  Co. 
V.  Coolidge,  46  Colo.  345,  104  P.  392; 
Schreiber  P.  Straus,  147  111.  App.  581; 
Wolcott  V.  Moore,  46  Ind.  App.  427, 
92  N.  E.  880;  Moots  v.  Cope,  147  Mo. 
App.  76,  126  S.  W.  184;  Parsons  v. 
Kelso,  141  Mo.  App.  369,  125  S.  W. 
227;  Kelly  v.  Ellis,  39  Mont.  597,  104 
P.  873;  Tull  V.  Lvnn,  18  Pa.  Dist.  699; 
S-peer  v.  Phillips,'  24  S.  D.  257,  123  N. 
W.  722;  Toepperwein  v.  San  Antonio 
(Tex.  Civ.),  124  S.  W.  699.  See  supra, 
432-84.  85. 

485-52  Hirsch  v.  Co.,  169  Fed.  578, 
95  C.  C.  A.  76  (custom  or  usage  not 
provable);  Eoll  V.  Co.,  162  Ala.  416, 
50  S.   354;   Leonhart  i\   Assn.,   5   Cal. 


App.  19,  89  P.  847  (custom);  Davis 
P.  S.  Go.  V.  Mfg.  Co.,  47  Colo.  68,  104 
P.  389;  Brown  V.  Est.,  47  Colo.  461, 
108  P.  25;  Knight-C.  M.  Co.  V.  Buck, 
43  Colo.  179,  95  P.  283;  Griffin  v.  Co., 
1  Boyce  (Del.)  169,  74  A.  1072;  Cortel- 
you  V.  U.  S.,  32  App.  Cas.  (D.  C.)  20; 
Thomason  v.  Moore,  139  Ga.  341,  77  S. 
E.  155;  Fuchs  &  L.  Co.  v.  Kittredge, 
242  111.  88,  89  N.  E.  723;  Eockwell  v. 
Co.,  145  111.  App.  403;  Goldenberg  v. 
Taglino  (Mass.),  105  N.  E.  883;  Well- 
man  V.  Co.  (Mich.),  146  N.  W.  289; 
Simpson  v.  Green,  160  N.  C.  301,  76  S. 
E.  237 ;Dr.  Shoop  M.  Co.  v.  Mizell,  148 
N.  C.  384,  62  S.  E.  511;  Greenville 
County  V.  Greenville,  84  S.  C.  410,  66 
S.  E.  417;  Houston  P.  Co.  v.  Griffith 
(Tex.  Civ.),  164  S.  W.  431;  MeCullough 
V.  Bk.  (Tex.  CTiv.),  123  S.  W.  439;  Pat- 
rick V.  Watson,  55  Wash.  76,  104  P.  144. 
See  vol.  11,  p.  511. 

Horsepower  of  car  sold,  when  stated  in 
the  written  contract,  cannot  be  varied 
by  parol  testimonj'  of  its  present  power. 
Colt  V.  Demarest  &  Co.,  159  App.  Div. 
394,  144  N.  Y.  S.  557.  See  vol.  11,  p. 
526,  n.  63. 

Assumption  of  indebtedness  by  buyer 
cannot  be  shown  by  parol  where  it 
would  contradict  the  terms  of  offer 
and  acceptance.  Mooney  v.  Co.,  71 
AVash.  258,  128  P.  225.  See  also 
"Sales,"  p.  511. 

Sale  cannot  be  shown  to  have  been 
mortgage,  where  language  definite  and 
certain  and  proof  involves  prior  agree- 
ments. Doolittle  V.  Murray,  134  la. 
536,  111  N.  W.  999. 
486-53  Com.  Bk.  v.  Pott,  150  Cal. 
358,  89  P.  431 ;  Fuchs  &  L.  Co.  r.  Kit- 
tredge, 146  111.  App.  350;  Davlight  A. 
G.  Co.  V.  Hardesty  (Ky.),  112  "s.  W. 
847;  Eed  Snapper  S.  Co.  v.  Balling,  95 
Miss.  752,  50  S.  401;  Kellerman  C.  Co. 
V.  H.  W.  Co.,  137  ]\lTo.  App.  392,  118  S. 
W.  99;  Wheless  v.  Co.,  140  Mo.  App. 
572,  120  S.  W.  708;  Kelly  v.  Ellis,  39 
Mont.  597,  104  P.  873;  Hoopes  V.  E.  Co., 
79  N.  J.  L.  597,  75  A.  944;  Lesster  v. 
Warehouses,  130  App.  Div.  551,  115 
N.  Y.  S.  61;  Passow  v.  Co.,  54  Wash. 
196,  103  P.  34;  Sehoblasky  p.  Eayworth, 
139  Wis.  115,  120  N.  W.  822. 
487-54  Standard  B.  Co.  v.  Co.,  10 
Cal.  App.  746,  103  P.  938;  Minnix  Co. 
V.  Co..  33  App.  Cas.  (D.  C.)  357;  Porter 
V.  Co.,  55  Fla.  504,  46  S.  420;  Loyless  v. 
Co.,  10  Ga.  App.  660,  74  S.  E.  90;  In- 
ternational Filter  Co.  v.  Co.,  157  111. 
App.  96;   Varney  E.  S.  Co.   v.   Caxter, 
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133  Ky.  90,  115  S.  W.  763,  116  S.  W. 
1176;  Providence  J.  Co.  v.  Bailev,  159 
Mich.  285,  123  X.  W.  1117;  Creek-N.  C. 
Co.  17.  Co.,  96  Miss.  835,  51  S.  1;  Zel- 
ler  V.  Hanson,  140  Mo.  App.  220,  123  S 
W.  1016;  Amerif-an  Co.  v.  Muleski,  138 
Mo.  App.  419,  122  S.  W.  384;  United 
B.  Co.  r.  Wright.  134  Mo.  App.  717, 
115  S.   W.   470;    Huphes  r.   Constantin, 

139  N.  Y.  S.  865;  Stonehill  W.  Co.  f. 
Lupo,  110  N.  Y.  S.  408;  Passow  v.  D. 
Co.,  54  Wash.  196,  103  P.  34;  Menz  L. 
Co.  V.  McNeeley,  58  Wash.  223,  108  P. 
621. 

Warranty  of  quality  may  be  shown 
where  the  written  order  docs  not  evi- 
dence the  whole  contract.  Lovell  i. 
Alton,  82  Misc.  431,  143  N.  Y.  S.  995. 
See  infra,  p.  489,  n.  69;  also  "Sales," 
p.  526,  n.  n.'i. 

Time  may  be  shown  to  be  of  essence 
of  contract  though  it  stipulates  ship- 
ment to  be  made  within  given  period. 
Alabama  C.  Co.  v.  Co.,  131  Ga.  365,  62 
S.  E.   160. 

Bill  of  parcels  does  not  embody  con- 
tract and  ])arol  evidence  mav  explain 
it.  North  P.  Co.  v.  Lynch,  196  Mass. 
204,   81    N.   E.   891. 

487-55  Rule  applies  only  to  parties 
and  privies.  Good  v.  Co.,  7  Ind.  Tv. 
268,  104  S.  W.  G13. 

487-56  Standard  M.  Co.  r.  De  Pass, 
154  App.  Div.  525,  139  N.  Y.  S.  611; 
Stonehill  W.  Co.  r.  Lupo,  110  X.  Y.  S. 
408;  Berrv  ?-.  Oil  Co.,  156  Wis.  588,  146 
N.  W.  78.''.. 

Though  goods  delivered  corresponded 
to  sample  parol  evidence  is  admissible 
to  show  non-compliance  with  si'ccifica- 
tions.  West  End  Mfg.  Co.  v.  Co.,  198 
Mass.  320,  84  X.  E.  488. 
487-57  Buffalo  O.  L.  Q.  Co.  v.  Davia 
45  Tnd.  App.  116.  90  X.  E.  327;  Millet 
V.  Andrews,  175  Mich.  350,  141  N.  W. 
578;  Ives  r.  Kimlin,  140  Mo.  App.  293. 
124  S.  W.  23  (subsequent  agreement 
within  rule). 

488-58  Brennard  :^^fg.  Co.  r.  Co., 
148  Ala.  666.  41  S.  671;  Bradlov  G.  Co. 
V.  Co.,  94  Ark.  130,  126  S.  "w.  81; 
Knight-C.  Co.  r.  Buck,  43  Colo.  179,  95 
P.  283;  Biggers  v.  Co.,  124  Ga.  1045.  53 
S.  E.  674;  Ziehme  i\  Mclnernev,  167 
HI.  App.  577;    Ford   M.   Co.   v.  Osburn, 

140  111.  App.  633;  Poolittle  r.  ^hirrav, 

134  la.  536,  111  X.  W.  999;  Eckles.  et>. 
Co.  r.  Co.,  119  Md.  107,  86  A.  38;  Co- 
lumbia Mill  r.  Eusscll.  89  Miss.  437. 
42  S.  233;  Kniiror  r.  Brown.  79  X.  J.  L. 
418,  75  A.  171;  Norton  v.  Abbott,  113 


N.  Y.  S.  669;  Ilershey  v.  Johns,  39  Pa. 
Super.  645;  Western  Mfg.  Co.  r.  Free- 
man (Tex.  Civ.).  126  S.  W.  924;  Fen- 
tress V.  Steele,  110  Va.  578,  66  S.  E.  870 
(to  add  term  to  contract);  Carlin  r. 
Fraser,  105  Va.  216,  53  S.  E.  145;  Bu<-k- 
eye  B.  Co.  r.  Stables.  43  Wash.  49,  ^5 
P.  1077;  A.lv  r.  Barnett,  142  Wis.  18. 
124  X.  W.  1061. 

488-59  ^fcCaskev  R.  Co.  c.  Curf- 
man,  45  Ind.  App.  297,  90  N.  E.  323. 
488-60  Stan.lard  B.  Co.  r.  Co.,  10 
Cal.  App.  746,  103  P.  938;  Zcller  r. 
Ranson,  140  Mo,  App.  220,  123  S.  W. 
1016. 

488-62  Fowler  V.  Co.  r.  Co.,  43  Ind. 
Aj.p.  438,  87  X.  E.  689. 
488-64  Fairbanks  r.  Burgert,  81 
Neb.  465,  116  N.  W.  35;  Blair  f.  Min- 
zesheimer,  108  X.  Y.  S.  799;  Brown  r. 
Hobbs,  147  X.  C.  73,  60  S.  E.  716; 
Bourne  v.  Sherrill,  143  N.  C.  381,  55 
S.  E.  799;  Watson  r.  Rice  (Tex.  Civ.). 
166  S.  W.  106.  Contra  if  collateral 
agreement  inducing  cause  of  contract. 
Kelly  V.  Ellis.  39  Mont.  597,  104  P. 
873. 

488-65  Stipulated  value  of  property 
to  be  received  as  part  [(avmont  cannot 
be  varied  by  parol.  Vulcan  I.  W.  Co. 
r.  Roqueraore,  175  Fed.  11,  99  C.  0.  A. 
77. 

488-66  Ordelheide  v.  Traube  (Mo 
App.),  166  S.  W.  1108.  Agreement  not 
to  sell  goods  to  others,  inadniis."»iblc. 
Main  v.  Radnev  (Ala.),  39  S.  9S1. 
489-67  Seattle,  etc.  Co.  c.  Kinnev, 
74  Wash.  179.  l.-^2  P.  1013. 
489-68  ^fiddletown  M.  Co.  r.  Hi.if- 
fin,  108  Ark.  254.  157  S.  W.  398;  Robin- 
son r.  Ligon,  146  ^ro.  App.  634.  124  S. 
W.  590;  Am.  M.  S.  Co.  r.  Jones.  119 
X.  Y.  S.  1087;  TToughton  Imp.  Co.  r. 
Dnughtv.  14  X.  V>.  3.T1.  104  X.  W.  51r^, 
See  nU'n  "Sales."  ]>.  '^2*^.  n.  6.1. 
General  warranty  of  soundness  will  .id- 
mit  parol  evidence  of  patent  defects. 
Turner  Bros.  r.  ^^anlcv  (Ga.  App.).  80 
S.  E.  6«;o.  See  vol.  11,'  p.  526,  n.  63. 
489-69  Florence  W.  Wks.  r.  Co..  145 
Ala.  677.  40  S.  49;  Fisher  r.  Whitehnrst 
(Ga.  App.).  80  S.  E.  .536;  Chicago  T. 
Co.  r.  Co..  134  la.  2.52.  Ill  X.  W.  9.15 
(contract  incomplete  on  face):  Tycavitt 
r.  Co.,  196  Mass.  440.  82  X.  E.  682; 
Burns  r.  Limerick  (^fo.  App.).  165  S. 
W.  1166;  Fairbanks  r.  Burgert.  81  Xeb. 
465.  116  X.  W.  35;  Pease  O.  Co.  r. 
Oil  Co..  78  Misc.  2<5.5.  138  X.  Y.  S.  177; 
Lovell  r.  Alton.  ^2  Misc  431.  141  X.  Y. 
S.   995;    Do  Jonge  r.   Printz,   49   Misc. 
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112,  96  N.  Y.  S.  750;  Eiler's  M.  House 
V.  Oriental  Co.,  69  Wash.  618,  125  P. 
1023.     See  supra  487-54.     See  also  vol. 

II,  p.  526,  n.  63,  p.  528. 

489-70  Bluegrass  C.  Co.  v.  Steward, 
175  Fed.  537,  99  C.  C.  A.  159;  Barry 
V.  Thompson,  83  Ark.  283,  104  S.  W 
137;  Johnson  v.  -Hughes,  83  Ark.  105, 
103  S.  W.  184;  Arden  L.  Co.  v.  Co., 
83  Ark.  240,  103  S.  W.  185;  Lower 
V.  Hickman,  80  Ark.  505,  97  S.  W.  681; 
Kullman  v.  Co.,  153  Cal.  725,  96  P. 
369;  Cochran  v.  Jones,  11  Ga.  App.  302, 
75  S.  E.  143  (of  a  mule  purchase  price 
served  by  note  and  mortgage) ;  Chi- 
cago, etc.  Co.  V.  Hofman,  168  III.  App. 
71;    Fuchs   &   L.   Co.  v.   Kittredge,    146 

III.  App.  350;  King  v.  Thompson  Co. 
(Ind.  App.),  104  N.  E.  106;  Electric 
S.  Co.  V.  R.  Co.,  138  la.  369,  116  N. 
W.  144,  19  L.  E.  A.  (N.  S.)  1188; 
Scholl  V.  Killorin,  190  IVIass.  493,  77 
N.  E.  382;  Day  L.  Co.  v.  Co.,  141  Mich. 
533,  104  N.  W.  797;  Meland  V.  Young- 
berg,  124  Minn.  446,  145  N.  W.  167; 
McNaughton  v.  Wohl.  99  Minn.  92,  108 
N.  W.  467;  Green  v.  Watts  (N.  J.),  90 
A.  667.  See  vol.  1,  p.  314;  vol.  11,  pp. 
511,  526,  n.  63. 

Warranty  inadvertently  omitted  from 
written  instrument  may  be  shown  by 
parol.  White  Auto  Co.  v.  Dorsey,  119 
Ind.  251,  86  A.  617.  See  vol.  11,  p. 
526,  n.  63. 

491-71  Dr.  Shoop  F.  M.  Co.  v.  Da- 
venport, 163  N.  C.  294,  79  S.  E.  602; 
Vance  v.  Heath  (Utah),  129  P.  365. 
491-72  Brooks  M.  Co.  v.  Jeffries,  94 
Ark.  575,  127  S.  W.  960;  Case  T.  M. 
Co.  V.  Barnes,  133  Ky.  321,  117  S.  W. 
418. 

Non-delivery    shown    though     evidence 
discloses   parol    contract    varying   from 
written  one.     Koester   v.   Co.,  24  S.  D. 
546,   124   N.   W.   740. 
491-73     Nichols    v.   Beniing,    37   Ind. 
App.   109,   76   N;  E.    776;    Lilienthal  v. 
Herren,  42  Wash.   209,  84  P.   829. 
Mistake. — Northwest  T.  Co.  v.  Hulburt, 
103  Minn.  276,  115  N.  W.  159. 
Alteration. — ^Price  v.  Stanbra,  45  Wash. 
143,  SS  P.  115. 

491-74  Ah  Hoy  v.  Eaymoud,  19 
Haw.  568;  Providence  J.  Co.  r.  Fessler, 
145  la.  74,  123  N.  W.  957;  United  B. 
Co.  f.  Wright,  134  Mo.  App.  717,  115  S. 
W.  470;  Robinson  v.  Ligon,  146  Ma 
App.  634,  124  S.  W.  590;  S.  v.  Emblen, 
66  W.  Va.  360,  66  S.  E.  499. 
492-75  Troy  Laundry  Mar-h.  Co.  r. 
Laundry  Co.,  14  Cal.  App.  152,  111  P. 


121;  Chicago,  etc.  Co.  v.  Butler,  139 
Ga.  876,  78  S.  E.  244;  State  H.  Assn. 
V.  Silverman,  6  Ga.  App.  560,  65  S.  E. 
293;  Bank  r.  Buck  (la.),  142  N.  W. 
1004;  Bonewell  v.  Jacobson,  130  la.  170, 
106  N.  W.  614;  Tiffany  v.  Auto  Co.,  168 
Mo.  App.  729,  154  S.  W.  865;  Am.  P. 
F.  Co.  V.  Elliott,  151  N.  C.  393,  66  S. 
E.  451;  U.  S.  G.  Co.  v.  Shields  (Tex. 
Civ.),  106  S.  W.  724. 
"They  do  not  alter  the  contract;  but 
they  may  afford  a  reason  why  the  con- 
tract itself  may  be  avoided  or  re- 
scinded, or,  if  that  be  not  done,  why 
the  injured  party  may  recover  dam- 
ages, or  recoup  damages,  if  sued  o.n 
the  contract.  Representations  of  the 
physical  characteristics  of  a  thing  sold, 
and  not  open  at  the  time  to  inspection, 
when  made  by  a  vendor  as  an  induce- 
ment to  purchase,  are  in  the  nature 
of  warranties,  for  breach  of  which  the 
purchaser  may  rescind  the  contract  and 
restore  the  articles  purchased,  or  may 
recoup  in  damages,  when  sued  for  the 
purchase  price."  Doylestown  Agr.  Co. 
V.  Co.,  109  Me.  301,  '84  A.  146  (culti- 
vators). 

492-77  Weir  v.  Long,  145  Ala.  328, 
39  S  974;  Shannon  C.  Co.  v.  Potter, 
13  Ariz.  245,  108  P.  486;  St.  Louis, 
etc.  R.  Co.  V.  Wynn,  81  Ark.  373,  99 
S.  W.  375;  Worsley  v.  Ayres,  144  la. 
676,  123  N.  W.  353;  Eastern  Granite 
Roofing  Co.  V.  Co.,  140  Ky.  441,  131  S. 
W.  194;  West  End  Mfg.  Co.  v.  Co.,  198 
Mass.  320,  84  N.  E.  488;  Leavitt  v.  Co., 
19^  Mass.  440,  82  N.  E.  682;  Electrical 
A.  Co.  V.  S.  Co.,  151  Mich.  662,  115  N. 
W.  982;  St.  Anthony  E.  Co.  v.  Co.,  104 
Minn.  401,  116  N.  W.  935;  Nat.  E.  Co. 
r.  Laundry,  92  Neb.  402,  138  N.  W. 
575;  Cooper  v.  Payne,  186  N.  Y.  334, 
78  N.  E.  1076;  Crook  v.  Fidanque,  59 
Misc.  178,  110  N.  Y.  S.  198;  Gelb  v. 
Waller,  115  N.  Y.  S.  201;  Willis  v.  Co., 
152  N.  C.  100,  67  S.  E.  265;  Eureka 
E.  P.  Co.  V.  Co.,  85  S.  C,  486,  67  S.  E. 
738;  Hunter  v.  Wallace,  57  Tex.  Civ. 
1,  121  S.  W.  180  (contract  to  furnish 
abstract  of  title). 

An  agreement  to  instruct  buyer  of  au- 
tomobile in  its  use,  may  be  shown  by 
parol,  though  not  mentioned  in  the  or- 
der for  the  machine  signed  by  the 
buver.  Holmboe  v.  Morgan  (Or.),  138 
P.' 1084. 

493-78  Reed  v.  McDonald,  22  Cal. 
App.  701,  136  P.  506;  Mendel  v.  L.  F. 
Hiller  &  Sons,  134  Ga.  610.  68  S.  E. 
430  (contract  for  delivery  of  corn,  evi- 
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denoe  to  show  a  waiver  of  time);  Mc- 
Comnions  v.  Williams,  131  Ga.  313,  62 
S.  E.  230;  Fuchs  &  L.  Co.  r,  Kittredge, 
242  III.  88,  89  N".  E.  723;  Heskett  v. 
Co.,  81  Kan.  3oG,  105  P.  432;  Painter 
V.  Fletcher,  81  Kan.  195,  105  P.  500 
(securities  to  be  given);  Roebling  l*. 
Bk..  56  Wash.  102,  105  P.  174.  See 
Alctor  S.  &  L.  Co.  V.  O'Neil,  48  Wash. 
176,  93  P.  214. 

493-80     Stophens-Adamson    Mfg.    Co. 
V.  Bi;,'elow,  84  X.  J.  L.  5S5,  87  A.  74. 
493-81     Adams  v.  Janes,  83  Vt.  334, 
75  A.  799. 

494-85  See  Eonginsky  r.  Freuden- 
thal,  134  App.  Div.  422,  119  X.  Y.  S. 
409. 

Kentucky. — "The  most  that  this  court 
has  done  in  any  of  its  opinions  dealing 
■with  this  subject  has  been  to  hold  two 
propositions:  First,  that  the  consider- 
ation need  not  be  expressed  (and  thi3 
is  so  hell!  because  the  statute  ex])ressly 
authorizes  it);  and,  second,  that  where 
the  description  of  the  land  in  the  mem- 
orandum is  not  full  and  explicit,  yet 
is  capable  of  being  ascertained  with 
accuracy  and  absolute  certainty,  such 
description  has  been  held  to  be  suf- 
ficient, and  parol  testimony  allowed  to 
identifv  the  propertv."  "^^cKnight  V. 
Co.,  147  Ky.  535,  145  S.  W.  377. 
Parol  guarantee  of  number  of  acres  of 
land  in  tract,  shown.  Stern  r.  Ben- 
bow,  151  N.  C.  460,  66  S.  E.  445. 
494-87  Duplicate  copies  differing, 
parol  admissible  to  show  which  con- 
tains agreement.  Bowman  r.  Poppen- 
berg,  53  Misc.  373,  103  N.  Y.  S.  21.5. 
494-90  McCaskey  Co.  r.  Grp(Mi,  .'57 
Misc.  549,  109  X.  Y.'  S.  970;  Manvoll 
V.  Weaver,  53  Wash.  408,  102  P.  36, 
quot.    the   text. 

495-92  Bclding-TI.  IMfg.  Co.  r.  I'o., 
175  Fed.  335.  9!»  C.  C.  A.  123;  Porter 
r.  Co.,  55  Fla.  504,  46  S.  420. 
495-93  Burgie  r.  Bailev,  91  Ark. 
3s:'.,  121  S.  W.  266;  Gnndv  v.  Co.  (hid. 
App.).  90  N.  E.  91.5. 

495-95  Cnwp.  .Tost  r.  Wolf,  130  Wis. 
37.   110   X.   W.  232. 

495-96  Parol  agreement  modifying 
contract  within  statute  may  be  proved 
if  modification  does  not  amount  to 
contract  forbidden  by  statute  to  rest 
in  parol.  Stamev  r.  TTemplo,  173  Fed. 
61.  97  C.  C.  A.  379. 
495-97  The  Venezuela,  173  F(vl. 
834;  Scudders-G.  G.  Co.  r.  Co.,  9  Cal. 
App.  553,  i)9  P.  978:  Smith  r.  Co..  82 
Conn.    116,    72    A.    577;    Gandy    r.    Co. 


(Ind.  App.),  90  X.  E.  913;  Passow  c. 
Co.,  54  W:,sh.  196,  103  P.  34  {.oarse 
of  dealing  In-tween  i.;i:f;.-s  uiid.  r  -on- 
tract  and  under  li  le- 

vant on   issue  of  r); 

Ilufrhes  Mfg.  &  L.  Gi».  v.  Co.,  Oo  Wash. 
516,  102  P.  433. 

General  custo  me 

for  doing  st  ;  ng 

silent.  Rose  ;.  Lewib,  1G7  Ala.  521, 
48  S.  10.5. 

496-98  Smith  r.  Co.  (Conn.),  72  A 
577;  Pittsburj:h  C.  Co.  r.  Xorthy,  158 
Mirh.  5:!(),  Tj:;  x.  W.  47. 
496-99  M.i-s,  V  r.  Dixon.  81  Ark. 
337,  99  .S.  W.  :;s:{;  Bass  r.  O 'Berrv,  59 
Fla.  159,  51  S.  .-;t7;  Ni.lu.Is  r.  Maxson, 
76  Kan.  6()7,  92  P.  545;  Hoster  r.  Pow- 
ell, 120  La.  4nr,.  45  S.  372;  PittHburgh 
S.  Co.  r.  Cott.uL'in  CM..  \i,n>  ]';•  g. 
W.  391;  Roborts  r.  'Vw  14, 

105  P.   916   (iira.tical  ..ir- 

cerning  payment);  Burton  r.  DoaglasS, 
141  Wis.  110,  123  X.  "W.  631. 
Contract  to  furnish  "lumber  enough  to 
build  one  dwelling  house"'  n»ay  bo 
made  clear  bv  parol.  Coleman  c,  Kea, 
12  Ga.  App.  798,  78  S.  E.  429. 
Practical  construction  by  parties.  Mc- 
Lean C.  Co.  r.  Bio(>!iiiii;:ton,  234  111. 
90,  81   X.  K.  fi24. 

Intention. — Prowers  r.  Nowlcs,  42  Colo. 
442,  94  P.  347. 

496-1  Krebs  TI.  Co.  r.  Liveslov,  55 
Or.  227.  PH  P.  3.  placo  of  delivorv. 
496-2  Shafcr  rt  Sloan,  3  C«l.  App 
335,  85  P.  162;  Lamjiert  Co.  r.  Car- 
mody,  79  Conn.  410,  65  A.  141  (to  ex- 
plain whether  .sale  or  lease  intonde<l): 
Garfield  &  P.  Co.  r.  Co.,  l!>9  Massi.  22, 
84  X.  E.  1020;  Fiillam  r.  Co.,  196  Mawi 
474,  82  X.  E.  711;  \Mnpple  r.  Lee,  58 
Wash.  253,  lOst  P.  fidi  (contempora- 
neous apretMuciits  and  parties'  con- 
struction of  ii.iitrrut^. 
Broad  field  open  !  "of 

I'arties  as  to  tiui<  i» 

r.   Co..   81    Conn.   r>  t    .    ;  i    .\ .    .  .  -. 
496-4     M.  K.'.frcv    r.    Dimmick,    IM 
Fed.    370;    C:,        •      ^'  "      -.    Co..    166 
Ala.   274.   5]  ett    r.   Co., 

127    Ga.    672,  .    J:    Furhn    fk 

L.  Co.  r.  KiC  ■    ill.  App.  350; 

.Tennings   r.    1"  '    ^T  )•->;.    534.   89 

X.    E.    1036;    Kcri    r.  "    Mi«8. 

827,  51    S.   3;    Willis   r.  X.   C. 

100,  67  S.  E.  265;  lliu>!ii.s  -M.  &  E. 
Co.  V.  Gosaett  (Tex.  Civ.),  125  S.  W. 
927. 

496-5  Baer  p  Co..  1.'i9  Al.i.  491.  49 
S.  92;  Scudders-G.  G.  Co.  v.  Co.,  9  CaL 
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App.  553,  99  P.  978;  Ford  v.  Lawson, 
133  Ga.  237,  65  S.  E.  444;  Howes  v. 
Co.  (Kv.),  113  S.  W.  512;  Grout  V. 
Moulton,  79  Vt.  122,  64  A.  453;  Phoe- 
nix P.  Co.  V.  Co.,  58  Wash.  396,  108 
P.  952. 

497-6  Barnett  v.  Hagan,  18  Ida.  104, 
108  P.  743;  Pittsburgh  S.  Co.  v.  Cotten- 
gin  (Mo.  App.),  165  S.  W.  391. 
497-8  Case  T.  M.  Co.  v.  Fee  (Can.), 
10  West.  L.  Eep.  70;  Little  Eock  v. 
Gunnels,  82  Ark.  286,  101  S.  W.  729; 
Alabama  C.  Co.  v.  Co.,  131  Ga.  365, 
62  S.  E.  160;  United  E.  Co.  v.  Wehr, 
103  Md.  323,  63  A.  475;  Miller  v.  Co., 
150  Mich.  292,  114  N.  W.  61  (reference 
to  another  contract  allowed). 
497-9  Muldowan  v.  Co.  (Can.),  10 
West.  L.  Eep.  561;  Hill  v.  MeOoy,  1 
Cal.  App.  159,  81  P.  1015;  State  H. 
Assn.  v.  Silverman,  6  Ga.  App.  560,  65 
S.  E.  293;  McFarland  V.  Stansifer,  36 
Ind.  App.  486,  76  N.  E.  124;  Kimball 
V.  Waterman,  73  N.  H.  348,  61  A.  595; 
Morrison  V.  Brenmohl,  137  App.  Div.  4, 

122  N.  Y.  S.  81;  Pitts  v.  Cnrtis,  152 
N.  a  615,  68  S.  E.  189. 

49S-10  Burns  v.  Witter,  56  Or.  368, 
108  P.  129. 

498-11  North  Am.,  etc.  Co.  v.  Sam- 
uels, 146  Fed.  48,  76  C.  C.  A.  506;  In 
re  Garnier,  147  Cal.  457,  82  P.  68. 
499-17  Chicago  T.  &  T.  Co.  v.  Co., 
242  111.  468,  90  N.  E.  282. 
Parol,  admissible  to  show  basis  of  own- 
ership and  good  faith  of  vendor.  Tay- 
lor V.  Co.,  82  Conn.  220,  72  A.  1080. 
Estoppel  established  by  proof  of  sub- 
sequent parol  agreement.  Lilienthal  i'. 
Cartwright,  173  Fed.  580,  97  C.  C.  A. 
530. 

500-21  Shattuck  v.  Gillelen,  154  Cal. 
778,  99  P.  348. 

500-23  Dotson  v.  Co.,  140  Ga.  161, 
78  S.  E.  801. 

500-23  Eussell  v.  Mills  (Ala.),  39 
S.  712,  admissible  to  prove  corporation 
to  be  bound  by  agreement  not  purport- 
ing to  be  signed  by  it. 
501-24  Snodsfrass  V.  Zander,  106 
Ark.  462,  154  S'^  W.  212;  Lyell  Ave.  L. 
Co.  V.  Lighthouse,  137  App.  Div.  422, 
121  N.  Y.  S.  802;  Cattleman's  Tr.  Co. 
V.  Beck  (Tex.  Civ.),  167  S.  W.  753. 
See  also  "Corporations,"  p.  622,  n.  72. 
501-25     Collins   v.   Co.,   92    Ark.    504, 

123  S.  W.  652;  Capps  v.  Edwards,  130 
Ga.  146.  60  S.  E.  455. 

501-26     Hinkley  v.  Co.,  132  la.  396, 


107    N.    W.    629;    Metropolitan    Co.    i'. 
Webster,  193  Mo.  351,  92  S.  W.  79. 
502-29     Mulford  v.   Co.,   45   Colo.   81, 
100  P.  596;  Bobzin  v.  Co.,  140  la.  744, 
118  N.  W.  40. 


PARTIES     AND     PERSONS     INTER- 
ESTED AS  WITNESSES 

506-1  A  party  may  testify  against 
interest.  Duffy  v.  Duffy,  243  111.  476, 
90  N.  E.  697. 

506-3  Citizens'  Nat.  Life  Ins.  Co.  v. 
Eagan,  13  Ga.  App.  29,  78  S.  E.  683; 
Stephens  v.  Hoffman,  263  111.  197,  104 
N.  E.  1090. 

Interest  must  be  legal,  certain,  vested, 
present.  Stephens  v.  Hoffman,  263  111. 
197,  104  N.  E.  1090. 
506-4  Cobb  V.  Cobb,  4  Pa.  Super. 
273;  In  re  Stewart,  15  Pa.  C.  C.  380. 
Release  for  this  purpose  does  not  ren-. 
der  party  competent.  Party  who  quit- 
claimed property  for  attorney's  fees 
competent.  Stephens  v.  Hoffman,  263 
III.  197,  104  N.  E.  1090. 
506-5  White  v.  Bower,  56  Colo.  575, 
136  P.  1053;  Ackman  V.  Potter,  239  111. 
578,  88  N.  E.  231;  Miller  v.  Miller  (Ind. 
App.),  104  N.  E.  588.  See  Stewart  v. 
Blalock,  139  Ga.  44,  76  S.  E.  573;  supra, 
"Competency,"  211-6. 
507-6  Turner  v.  Woodward,  136  Ga. 
275,  71  S.  E.  418;  Stephens  v.  Hoffman, 
263  111.  197,  104  N.  E.  1090;  Patterson 
V.  Patterson,  251  111.  153,  95  N.  E. 
1051;  Pierce  V.  Jacobs,  157  111.  App. 
441;  Allen  V.  Allen,  157  HI.  App.  362; 
Eobinson  v.  Kraft,  154  111.  App.  213; 
Mounger  v.  Daugherty  (Tex.  Civ.),  138 
S.  W.  1070. 

507-7  Sutherland  V.  S.,  121  Ga.  190, 
48  S.  E.  915;  Frazier  V.  City  (Ga. 
App.),  80  S.  E.  209. 
507-10  Wong  Din  v.  U.  S.,  135  Fed. 
702  68  C.  C.  A.  340;  Larsen  v.  Co., 
131111.  App.  286;  Mansfield  v.  E.  Co., 
132  111.  App.  552;  Platner  V.  Evan,  75 
N.  J.  L.  239,  69  A.  1007  (statute); 
Fisher  v.  Fallon,  142  N.  Y.  S.  72;  Gor- 
don V.  Farrell,  157  App.  Div.  409,  142 
N.  Y.  S.  491. 

507-11  Shelton  v.  S.,  144  Ala.  106, 
42  S.  30;  S.  V.  Bursaw,  74  Kan.  473, 
87  P.  183;  Donner  v.  S.,  72  Neb.  263, 
100  N.  W.  305. 

508-12  S.  p.  Smith,  135  La.  — ,  65 
S.  598;  Becker  v.  Hart,  129  App.  Div. 
511,  113  N.  Y.  S.  1053  (on  cross-exam- 
ination). 
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508-14  Donner  v.  S.,  72  Neb.  263, 
100  N.  W.  305.  See  Vails  v.  S.,  94 
Miss.  365,  48  S.  725. 

509-16  Miller  v.  Ty.,  149  Fed.  330, 
79  C.  C.  A.  268  (contribution  of  money 
to  aid  prosecution  and  purpose  of  so 
doing);  Eipperdan  v.  Weldv.  149  Cal. 
667,  87  P.  276;  Atlantic,  etc.  R.  Co.  v. 
Powell,  127  Ga.  805.  56  S.  E.  1006,  9 
L.  E.  A.  (N.  S.)  769;  Tavlor  i\  S., 
121  Ga.  348,  40  S.  E.  30.3;  S.  v.  Cook, 
13  Ida.  45,  88  P.  240  (attempt  by  one 
witness  to  induce  another  not  to  tes- 
tify); S.  v.  Roller,  129  la.  Ill,  105 
N".  W.  391;  Louisville  E.  Co.  r.  Wil- 
liams, 33  Ky.  L.  E.  168,  109  S.  W. 
874;  Buxton  v.  Ainsworth,  153  Mich. 
315,  116  N.  W.  1094;  Schon  v.  Harlan, 
56  Misc.  518,  107  N.  Y.  S.  113;  P  v. 
Wenzel,  189  N.  Y.  275.  285,  82'  N  E 
130;  Miller  V.  T3'.,  15  Okla. '422.  85  P. 
239;  Lowry  v.  S.,  53  Tex.  Cr.  562,  110 
S.  W.  911;  Owens  v.  S. .  (Tex.  Cr.),  96 
S.  W.  31  (inquiry  by  witness  of  prose- 
cutor as  to  what  latter  testified  to  be- 
fore grand  jury). 

509-17  Isaac  v>.  U.  S.,  7  Ind.  Ty. 
196,  104  S.  W.  588. 
509-18  Frank  j;.  Symons.  35  Mont 
56,  88  P.  561;  Platner  v.  Evan,  76  N. 
J.  L.  239,  69  A.  1007;  Hirsh  v.  Co., 
92  N.  Y.  S.  794. 

509-20     Buxton     v.     Ainsworth,     153 
Mich.    315,    116  N.   W.   1094. 
509-21     Steve  v.  Co.,  13  Ida.  384,  92 
P.   363. 

509-22  Teston  v.  S.,  50  Fla.  137,  39 
S.  787. 

509-23  Miller  v.  Ty.,  149  Fed.  330, 
79  C.  C.  A.  268,  and  capacity  in  which 
he  was  retained. 

510-24  Murray  r.  Co.,  4  Cal.  App. 
41,  87  P.  202;  Chicago  City  E.  Co.  v. 
Smith,  226  111.  178.  80  N.  E.  716;  Gulf, 
etc.  E.  Co.  r.  Havs,  40  Tex.  Civ  16*^ 
89  S.  W.  29;  Norfolk  &-  W.  E.  Co.  r. 
Birchfield.  105  Va.  809,  .54  S.  E.  879. 
See  Chicago,  etc.  E.  Co.  v.  Schmitz. 
211  111.  446,  71  N".  E.  1050. 
510-25  Pecos,  etc.  E.  Co.  r.  Har- 
rington (Tex.  Civ.),  99  S.  W.  10.50. 
510-27  P.  t\  Harper,  145  Mich.  402, 
108   X.  W.  689. 

511-28  Canital  C.  Co.  r.  Holtzman. 
27  App.  Cas.  (D.  C.)  125..  So  hold. 
Vindicator  G.  M.  Co.  r.  Firstbrook.  36 
Colo.  498.  86  P.  313;  Bates  r.  S..  4  Ga 
App.  486.  61  S.  E.  8.88;  Jaquinto  r. 
Bauer,  104  App.  Div.  56,  93  N.  Y.  S. 
3S<^. 

511-36     Henrietta  Co.   r.  Martin,  221 


in.    460,    77   N.    E.    902,    122    111     App 

354;   Ellis  v.  E.  Co.,  131  Mo.  App.  395, 

111    S.    W.    839;    S.    t'   Constantino.    48 

^\ash.  218,  93  P.  317. 

512-37     Smith    v.   S.,    79   Ark     ^5    94 

S.    W.    918;    Hayes    f.    S.,    126   Ga.' 9.5, 

54  S.  E.   809;   S.   r.   Eosa.   71    X.  J.   L. 

316.  5S  A.   1010. 

512-39     Harrell    r.    S.,    121    Ga.    607. 

4:)  S.  E.  703. 

512-40     Briscoe    v.    E.    Co.,    118    Mo. 

App.   66S,  95  S.   W.  276. 

513-44     McCowan    r.    Co.,    41    Wash. 

075.   84  P.  fil4. 

514-46     Christiansen  r.  Wks.,  223  111 

142,    79    X.    E.    97;    Henrietta    Co.    r. 

:\rartin,  221  111.  460,  77  X.  E.  902,  122 

111.  App.  3.54;   S.   v.  Smith,  135  La.  — , 

65   S.   .598. 

515-47     Giltmau  i\  E.  Co..   129   App. 

I>iv.   919.    113    X.   Y.   S.   1048. 

518-37     Eipi>erdan      r.     Weldv.      149 

Cal.    607,   87   P.   276. 

519-62     Louisville,     etc.     E.     Co.     r. 

Sherrill.  152  Ala.  213.  44  S.  631;  Haves 

v.  S..  126  Ga.  95.  .54  S.  E.  809;  Georgia. 

etc.  E.  Co.  i\  Stanlov.  1  Ga.  App.  4H7, 

57   S.   E.   1042;    Miller  r.  Tv..   15  Okla. 

422.    85   P.   2.39;    Xorfolk    &   W.   E.   Co. 

r.  Birchfield.  ]05  A'a.  809.  54  S.  E.  879. 

519-64     Goss  r.  Goss,  102  Minn.  346. 

113  X.  W.  690. 

519-65     X^ational,  etc.  Co.   r.   Fagan, 

115  Til.    App.    590;    Creeping    Boar    r. 
^..    n:;   Tenn.   322,  87  S.   W."  6.53. 
519-66     Domestic,  etc.  Co.   r.  Holden 
find.   App.),  103  X.  E.  73. 
520-67  Cracz  r.  Anderson.  104  Mina 
470.    no    X.    W.    1110;    Goss    V.    Goss, 
102  :\rinn.  346.  113  X.  W.  690. 
52(»-68     Cnutra.  Tavlor  v.  S..  121   Ga. 
3JS.    19   S.   E.   303. 

520-69  Birmingham,  etc.  Co.  r.  Rut- 
\oi]i:o.  112  Ala.  195.  39  S.  338. 
The  is.sues  do  not  limit  questions  which 
ma.v  be  put  to  determine  interest  of 
witness.  A'^indicator  Co.  r.  Firptbrook, 
36  Colo.  498.  8fi  P.  313.  But  romp. 
Tiowsit  V.  Co..  38  Wash.  290.  SO  P.  431. 
See  Gracz  r.   .Anderson,   104  >finn.  476, 

116  N.  W.  1116. 

521-73  S.  r.  Spaugh.  200  Mo.  571. 
9<?  S.  W.  55;  C.  r.  Miller.  31  Pa.  Super. 
317. 
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523-1  Elliott  r.  Dcl.nncy.  Ji:  Mo.  14, 
no  S.  W.  494.  must  be  clearlv  proven. 
523-2  Helton  r.  Campbell. '  1.55  Ky. 
2=57.  1.59  S.  W.  785. 


1447 


Vol   9 


PARTNERSHIP 


524-3  Joyce  v.  Dyer,  189  Mass.  64, 
75  N.  E.  si. 

524-6  Ming  v.  Olster,  195  Mo.  460, 
92  S.  W.  898,  certified  copy  of  deed 
of  partition. 

524-7  Oliver  v.  Williams,  163  Ala. 
376,  50  S.  937;  Seawell  v.  Young,  77 
Ark.  309,  91  S.  W.  .544;  Duffy  v.  Duffy, 
243  111.  476,  90  N.  E.  697;  Folk  v. 
Brooks,  91  S.  C.  7,  74  S.  E.  46. 
525-9  See  Smith  v.  Smith,  133  Ga. 
170,    65    S.   E.   414. 

525-10     Blanton  v.  Howard,  148  Ky. 
547,    146   S.    W.    1089;    Ming   v.   Olster, 
195  Mo.  460,  92  S.  W.  898. 
526-11     Seawell    v.    Young,    77    Ark. 
309,   91    S.   W.   544. 

536-13     Bad  faith  of  party  to  agree- 
ment may  be  shown  by  parol,  as  may 
facts  constituting  estoppel.     Breaux  v. 
Co.,  125  La.  421,  51  S.  444. 
526-14     Carroll    v.    Fulton,    148    Ala. 
671,  41  S.  741;  Williams  v.  St.  Peters- 
burg. 57  Fla.  544,  48  S.  754;  Dallam  v. 
Sanchez,    56    Fla.    779,   47   S.    871;    Fis- 
cher V.  Langlotz,  114  App.  Div.  903,  100 
N.   Y.   S.   578;    Francis  v.   Co.,   243   Pa. 
380,  90  A.  205;  Ivy  v.  Ivy  (Tex.  Civ.), 
128    S.    W.    682;    Hyde   v.    Britton,    41 
Wash.   277,  83  P.  307. 
Defendant  setting  up  title  in  deroga- 
tion of  plaintiff's  title,  has  burden   of 
proving    same.      McKeel    v.    Holloman, 
163  N.  C.  132,  79  S.  E.  445. 
Affirmative  matter  set  up  in  avoidance 
of  plaintiff's  legal  title  must  be  proved 
bv  defendant.     Garretson  i'.  Garretson, 
43  Tnd.   App.   688,   88   N.   E.   624. 
WiU  of  former  owner  and  plat  of  land, 
material.     Whitelaw  v.  Rodney,  212  Mo. 
540,  111  S.  W.  560. 
527-15     Kidd   V.   Bell    (Ky.),   122   S. 
W.  232;  Heard  r.  Cherry,  29  Kv.  L.  E. 
106,    92    S.    W.    551    (title    from    state 
need  not  be  proved) ;  Pickens  v.  Stout, 
67  W.  Va.  422,  68  S.  E.  354. 
528-17     Fies  v.  Eosser,  162  Ala.  504, 
50    S.    287    (or   immediate   use   of   pro- 
ceeds) ;   Varni  i\  Devoto,   10  Cal.   App. 
304,   101    P.   934;    Shetterlv  r.   Axt,   37 
Ind.  App.   687,  76  N.  E.   901;  Breiden- 
stein  V.  Bertram,  198  Mo.  328,  95  S.  W. 
828      (heir     not     mentioned     in     will). 
Contra,    Country   Homes   L.    Co.    v.    De 
Gray  (N.  .1.  Eq.),  71  A.  340.  See  Mans- 
field r.  Hill,  .56  Or.  400,  108  P.  1007. 
528-19     Undisputed      possession      by 
plaintiff    under   lease,    not    a     defense. 
Buhrmeister     v.     Buhrmeister,    10    Cal. 
App.  392,  102  P.  221. 


529-23     Cannon  v.   Stevens,   88   Ark. 
610,    115    S.    W.    388. 
530-27     See  Cooper  v.  Trout,  31  Ky. 
L.    E.    444,    102   S.    W.    798. 
It  will  be  presumed  that  183  acres  of 
land  can  be  divided  without  materially 
impairing    its    value.      Hellier   V.   Syek, 
147    Ky.    762,   145   S.   W.    1110. 
531-29     Opinions  admissible  as  to  ef- 
fect   of    partition    on    value    of    land. 
Palmer  v.  Husbands,  134  Ky.  152,  119 
S.  W.  762. 

531-33  Evidence  as  to  rents  admis- 
sible. Mitler  v.  Odom  (Tex.  Civ.),  152 
S.  W.  1185. 

532-36  Mead  i'.  Mead,  31  Ky.  L.  E. 
70,  101  S.  W.  330  (affidavit  of  party 
and  three  witnesses,  insufficient) ; 
Bowles  V.  Wood,  90  Miss.  742,  44  S: 
169  (evidence,  sufficient) ;  Bowen  v. 
True,  79  S.  0.  394,  60  S.  E.  943;  Par- 
rott  V.  Barrett,  81  S.  C.  255,  62  S. 
E.  241;  Aldrich  v.  Aldrich,  75  S.  C. 
369,  55  S.  E.  887,  117  Am.  St.  909; 
Field  V.  Leiter,  16  Wyo.  1,  90  P.  378, 
92  P.  622. 

Evidence  limited  to  showing  whether 
court's  directions  obeyed,  unless  report 
attacked  for  unfairness.  Eichardson 
V.  Euddy,  15  Ida.  488,  98  P.  842. 
532-37  Mead  v.  Mead,  31  Ky.  L.  E. 
70,  101  S.  W.  330. 

533-40  Mansfield  v.  Wallace,  217  111. 
610,  75  N.  E.  682. 
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PresuPiptio7i  as  to  profits  and  division 
of  capital,  573-35;  Danmges  to  individ- 
ual partners,  573-37. 
538-1  Watson  P.  Hamilton  (Ala.), 
60  S.  63;  Eussell  t\  Bellinger,  146  Ala. 
679,  40  S.  132;  Butts  v.  Cooper,  152 
Ala.  375,  44  S.  616;  Letson  v.  Hall, 
1  Ala.  App.  619,  55  S.  944;  Kent  v. 
Cobb,  24  Colo.  App.  264,  133  P.  424; 
American  Cotton  Callage  v.  Union,  138 
Ga.  147,  74  S.  E.  1084;  Cbwart  v.  Fen- 
der, 137  Ga.  586,  73  S.  E.  822;  Clark  v. 
Hoffman,  128  111.  App.  422;  Briggs  v. 
Kohl,  132  111.  App.  484;  Wiggins  v.  Mark- 
ham,  131  la.  102,  108  N.  W.  113;  Wil- 
loughby  i\  Hildreth  (Mo.  App.),  167  S. 
W.  689;  Day  v.  Sup.  Forest,  174  Mo. 
App.  260,  1.50  S.  W.  721;  Watts  v.  Pier- 
son,  170  Mo.  App.  532,  156  S.  W.  724; 
Norton  v.  Brink,  75  Neb.  .566,  106  N. 
AV.  668;  Bristol  Co.  v.  Skapple,  17  N. 
D.  271,  115  N.  W.  '841;  Clifton  v.  C. 
Co.,  39  Tex.  Civ.  188,  87  S.  W.  182. 
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See  Russell  v.  Billinger,  146  Ala.  679, 
4U  S.  132;  Mitchell  v.  Whalev,  29  Ky. 
L.  R.  125,  92  S.  W.  556;  Chase  v.  An- 
gell,  148  Mich.  1,  108  X.  W.  11U5;  Tuite 
f.  Tuite,  72  N.  J.  Eq.  740,  66  A.  1090; 
Oram  r.  Peirce  (N.  J.  L.),  67  A.  10.53; 
Thompson  v.  Pist,  52  Pa.  Super.  305; 
Davidson  v.  Oopeland,  77  S.  C.  108,  57 
S.  E.  620;  Lellman  v.  Mills,  15  Wyo. 
149,  87  P.  98.". 

Insufficient  evidence. — ^Ilillert  v.  Har- 
nod,  14-3  Ky.  3,  135  S.  W.  764. 
Claim  of  estoppel  to  deny  relation  must 
be  established  by  person  who  asserts 
it.  In  re  Stoddard  Bros.  L.  Co.,  169 
Fed.  190. 

538-2  Dorough  r.  Harrington,  148 
Ala.  305,  42  S.  557;  Buford  r.  Lewis, 
87  Ark.  412,  112  S.  W.  963  (as  between 
third  parties  and  firm  test  is  cogent 
and  conclusive  unless  circumstances  al- 
ter nature  of  contract) ;  Rector  r.  Rob- 
ins, 74  Ark.  437,  86  S.  W.  667;  Ram- 
say i\  Meade,  37  Colo.  465.  86  P.  1018; 
Jones  V.  Purnell,  5  Penne.  (Del.)  444, 
62  A.  149;  Leeds  i\  Townsend,  228  111. 
451,  81  ISr.  E.  1069;  Boreing  c.  Wil- 
son, 33  Kv.  L.  R.  14,  108  S.  W.  914; 
Bluefiolds  S.  S.  Co.  r.  S.  S.  Co.,  133  La. 
424,  63  S.  96;  Morgart  v.  Smouse,  103 
Md.  463,  63  A.  1070;  Berrv  v.  Pelne- 
ault,  188  Mass.  413.  74  N.  E.  917;  Mc- 
Donald V.  Campbell,  96  Minn.  87,  104 
N.  W.  760;  Aehle  v.  Brand,  176  Mo. 
App.  395,  158  S.  W.  709;  Swoflford  v. 
Diment,  132  Mo.  App.  616,  111  S.  W. 
1196;  Sawver  v.  Burris,  141  Mo.  App. 
108,  121  S."W.  321;  Lefevre  r.  Silo.  112 
App.  Div.  464,  98  N.  Y.  S.  321;  Provi- 
dence M.  Co.  V.  Browning,  72  S.  C.  424, 
52  S.  E.  117;  Bentlov  r.  Bossard,  33 
Tt;ih  396,  94  P.  736. 
See  Rolterts  r.  Co.,  33  Ky.  L.  R.  207, 
110  S.  W.  314;  Miller  v.  Simpson,  107 
Va.  476,  59  S.  E.  378.  Contra,  Broth- 
erton  v.  Gilchrist,  144  Mich.  274.  107 
N.  W.  890;  Agnew  r.  Montgomery,  72 
Nob.  9,  09  X.  W.  S20. 
On  proof  of  contract  showing  no  part- 
norshi]),  ])resumption  vanishes.  Ellis 
r.  Brand,  176  Mo.  App.  383,  158  S.  W. 
705. 

Absence  of  profit  sharing,  conclusive. 
M(Miihart  r.  l)rai>er,  '\?,^  Mo.  Ajip.  50, 
112  S.  W.  709. 

539-4  Weiss  r.  Hamilton,  40  Mont. 
99,    10.-)   P.    74. 

In  fraternities,  presumption   is  apninst 
partnership.       Willou<:hbv     r.     Tlildroth 
f  Mo. -App.),   167  S.  W.   639. 
Purpose   to   share   profits   is   to   be   de- 


duced from  purchase  of  property  in 
common,  in  absence  of  explanation. 
Fernandez  r.  do  la  Rosa,  1  Phil.  Isl. 
671. 

539-5  Garbarino  r.  Howard,  43  Colo. 
530,  95  P.  933,  use  of  name  implying 
corporation.  Contra  where  parties  as- 
sociated topether  knowingly  incur  lia- 
bilities under  given  name.  Harrill  f. 
Davis.  \C^^  Pod.  187.  94  C.  C.  A.  47. 
Furnishing  capital  for  business  use  by 
one  who  is  not  re<'eiving  interest  as 
creditor  raises  presumjition  he  is  part- 
ner. Manson  v.  Williams,  213  U.  S. 
453. 

539-6  Flock  V.  Williams,  175  TIL 
App.  319  (contract  for  joint  enterprise 
admissible);  Mingus  r.  Bk..  136  Mo. 
.\pp.  407,  117  S.  W.  683;  Swofford  C. 
Diment,  132  Mo.  App.  616,  111  S.  W. 
1196;  Bowen  r.  Ey>person.  136  Mo.  App. 
571,  118  S.  W.  528;  Townlev  r.  Crick- 
cnberirer,  64  W.  Va.  379,  6.3*8.  E.  320. 
Agreement  may  control  intention  of 
parties.  Cudahv  P.  Co.  r.  Hibou,  92 
Miss.  234.  46  S."  73. 
541  Parol  proof  of  failure  to  com- 
plv  with  lontrat't  adini.ssible.  Rush 
r."  First  Xat.  Bk.  (Tex.  Civ.),  160  S. 
W.   609. 

541-8     Chase  r.  Anpell.  148  Mich.   1, 
108    N.    W.    no.'^.      See    Xorris    r.    An- 
thonv.    193    Mass.    225.    79    X.    E.    258; 
Michigan    S.    Co.    r.    Paul,    149    Mich. 
695.    113    N.   W.   310. 
541-9     In    re   I^amon.    171    Fed.    516; 
Stitt    r.   Co.,   98   Minn.    .52.    107    X.    W. 
824.     See  Butts  r.  Cooper.  I.'t2  Ala.  37.5, 
44    S.    616;    Xorton    r.    Brink.   75    XeU 
566,   ^m   X.    W.  6«i8. 
The   existence   of   the  partnership   and 
the  extent  of  the  interest  of  the  part- 
ners   mav    be    shown    bv    parol.      Bur- 
guvn   r.   Jones.    113    Va.   511.   75   S.    E. 
188,    cit.    Miller    r.    Ferg\ison,    107    Va. 
249.  2.50-2r>2,  57  S.  E.  649. 
541-10     Comp.  Walls  r.  A.    X.  T'nion, 
141  Ga.  594,  81  S.  E.  s^^f^. 
541-11      Kent  r.  Cobb,  24  Colo.   App. 
264,    133   P.    424;    Metzper   r.    Manlove? 
241    111.    113.    89    X.    E.    249. 
542-14     Bartholomew      r.      Shepperd, 
41    Tex.   Oiv.    579.  93   S.    W.   21S.     See 
Ramsay  r.   Meade,  .17  Colo.  465,  86  P. 
I(tl8. 

542-15  M^anson  r.  Willi.nmg.  213  U. 
S.  453;  In  re  Lamon.  171  Fed.  516; 
Rugples  r.  Buckley.  158  Fed.  »5n.  Srt  C. 
C.  A.  1.54;  Bartleson  r.  Feidlor.  149  Fed. 
299;  Xevers  L.  Co.  r.  Fields.  151  Ala. 
367.'  44  S.   81;   Letson   r.   Hall,   1   Ala. 
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App.  T19,  55  S.  944;  jSTiroad  v.  Farnell, 
11  Cal.  App.  767,  1(X3  P.  252;  Shaw  v. 
Jones,  133  Ga.  446,  66  S.  E.  240;  P.  f. 
Sholem,  244  111.  502,  91  N.  E.  704; 
Union  N«,t.  Bk.  t.  Griswold,  141  111. 
App.  464;  Briggs  v.  Kohl,  132  111.  App. 
484;  Bagley  -v.  Co.,  205  Mass.  238,  91 
N,  E.  317;  Gay  v.  Eay,  189  Mass.  112, 
75  N.  E.  138;  Beekwith  v.  Mace,  140 
Mich.  157,  103  N.  W.  559;  Diamond  E. 
Co.  V.  Hans,  105  Minn.  249,  117  N.  W. 
504;  Lenahan  v.  Casey,  46  Mont.  367, 
12S  P.  601;  Weiss  v.  Hamilton,  40  Mont. 
99,  105  P.  74;  Beisman  v.  Silver,  48 
Misc.  399,  95  N.  Y.  S.  483;  In  re  Dusen- 
berv,  106  App.  Div.  235,  94  N.  Y.  S. 
107';  Gertner  V.  Merker,  104  N.  Y.  S. 
873;  Barth  V.  Paul,  50  Misc.  600,  99 
N.  Y.  S.  425;  Hoskins  v.  Bk.,  48  Tex. 
Civ.  246,  107  S'.  W.  598;  Mitchell  v. 
Jensen,  29  Utah  346,  81  P.  165;  Coons 
f.  Coons,  106  Va.  572,  56  S.  E.  576. 
See  Am.  B.  Co.  v.  Ensey,  105  Md.  211, 
65  A.  921;  Houfek  v.  Co.,  75  Neb.  210, 
106  N.  W.  171;  Bartelt  v.  Smith,  145 
Wis.  31,  129  N.  W.  782. 
Acts,  conduct  and  declarations  of  al- 
leged partners,  admissible.  Jones  v. 
Purnell,  5  Penne.  (Del.)  444,  62  A. 
149.  Ex  parte  declarations  of  partner, 
competent  if  there  is  other  evidence. 
Morris  i\  Moon  (Tex.  Civ.),  120  S.  W. 
1063. 

Circumstantial  evidence  available  to 
prove  partnership.  Miller  v.  Laughlin 
(Tex.  Civ.),  147  S.  W.  711. 
Constant  and  uniform  recognition. — • 
Demain  v.  Huston,  70  W.  Va.  306,  73 
S.  E.  923. 

Cases  of  circumstantial  evidence. — 
Feehteler  v.  Palm,  133  Fed.  462,  66  C. 
C.  A.  336;  In  re  Neasmith,  147  Fed. 
160,  77  C.  C.  A.  402. 
In  Watson  r.  Farley,  85  Conn.  705,  82 
A.  189,  "there  was  evidence  tending 
to  show  that  the  funds  of  that  part- 
nership were  deposited  in  the  name  of 
L.'s  brother,  and  in  part  used  in  con- 
nection with  the  arsenal  and  armory 
job  with  the  defendant  L's  knowledge. 
The  evidence  also  tended  to  show  that 
the  business  of  Alfred  Farley  &  Co. 
had  its  headquarters  in  L.'s  store;  that 
L.  wrote  letters  connected  with  its 
business  under  letter  heads  bearing  the 
firm  name.  It  was  in  evidence,  also, 
that  he  had  visited  the  work  in  ques- 
tion in  this  action,  and  had  given  or- 
ders and  directions  with  reference  to 
it,  and  had  shown  himself  familiar 
with  it.'' 


543-17  Paris  M.  Co.  v.  Hunter,  74 
Ark.  615,  86  S.  W.  808;  Phillips  v. 
Mires,  2  Cal.  App.  274,  83  P.  300; 
Blaisdell  v.  Burns,  13  Haw.  507;  Clark 
V.  Hoffman,  128  111.  App.  422;  Duncan 
C.  Co.  V.  Co.,  29  Ky.  L.  R.  1249,  97 
S.  W.  43;  Howard  v.  Yates,  32  Ky.  L. 
R,  1081,  107  S.  W.  738;  Michigan  S. 
Co.  V.  Paul,  149  Mich.  695,  113  N.  W. 
310;  Daugherty  v.  Burgess,  118  Mo. 
App.  557,  94  S.  W.  594;  Reilly  v.  Gal- 
lagher, 108  N.  Y.  S.  655;  Ludowieg  v. 
Talcott,  47  Misc.  77,  93  N.  Y.  S.  621; 
Bartholomew  v.  Shepperd,  41  Tex.  Civ. 
579,  93  S.  W.  218;  Jackson  v.  Haynie, 
106  Va.  365,  56  S.  E.  148. 
See  Headley  v,  Eice,  29  Ky.  L.  E.  1102, 
96  S.  W.  903;  Chlopeck  v.  Chlopeck, 
47  Wash.  256,  91  P.  966. 
Contract  with  third  person  inadmis- 
sible.— Phipps  V.  Little,  213  Mass.  414, 
100  N.  E.  615. 

544-18  Jenkins  V.  Jenkins,  81  Ark. 
68,  98  S.  W.  685;  Briggs  V.  Kohl,  132 
111.  App.  484;  Boreing  v.  Wilson,  128 
Ky.  570,  108  S.  W.  914;  Bagley  v.  Co., 
205  Mass.  238,  91  N.  E.  317;  Sawyer 
V.  Burris,  141  Mo.  App.  108,  121  S.  W. 
321;  Morback  v.  Young,  51  Or.  128,  94 
P.  35;  Bentley  v.  Brossard,  33  Utah 
396,  94  P.  736.  See  Breinig  v.  Spar- 
row, 39  Ind.  App.  702,  80  N.  E.  40. 
Intent  is  controlling  factor.  It  is  to 
be  ascertained  from  entire  transaction 
as  affected  by  surrounding  circum- 
stances. Beller  r.  Murphy,  139  Mo. 
App.  663,  123  S.  W.  1029. 
544-19  Frankel  v.  Hillier,  16  N.  D. 
387,  113  N.  W.  1067. 
544-20  McCaskey  v.  Gantt  Bros. 
(Ala.),  64  S.  316;  Hamriek  v.  Gilbreath, 
164  Ala.  292,  51  S.  336;  Rector  v.  Rob- 
ins, 74  Ark.  437,  86  S.  W.  667;  Hub- 
bard V.  Mulligan,  34  Colo.  236,  82  P. 
783;  Coe  r.  Kutinskv,  82  Conn.  685,  74 
A.  1065;.  Shaw  v.  Jones,  133  Ga.  446,  66 
S.  E.  240;  Davidson  v.  Waxelbaum,  2 
Ga.  App.  432,  58  S.  E.  687;  Hohnadel 
r.  Ellsworth,  154  111.  App.  484;  Berten- 
shaw  V.  Laney,  77  Kan.  497,  94  P.  805; 
Mathis  r.  Bk.,  136  Ky.  634,  124  S.  W. 
876;  Graham  v.  Swann,  148  Ky.  608, 
147  S.  W.  11;  Mersick  r.  Bilafsky,  205 
Mass.  488,  91  N.  E.  889;  Willoughby  v. 
Hildreth  (Mo.  App.),  167  S.  W.  639; 
Oil  W.  S.  Co.  V.  Metcalf,  174  Mo.  App. 
555,  160  S.  W.  897;  Menzie  v.  Wolff, 
120  N.  Y.  S.  53;  Franklin  v.  Hoadley, 
115  App.  Div.  538,  101  N.  Y.  S.  374; 
s.  c.  126  App.  Div.  687,  111  N.  'Y.  S. 
300    (notwithstanding  prima  facie  evi- 
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(lence  of  cxlstonpo  of  partnership); 
Franklin  r.  lloadley,  130  1\.  Y,  S.  47; 
Smith  r.  R.,  S9  S.  C.  415,  71  S.  E.  9S9; 
Youn^'  r.  Bank  (Tex.  Civ.),  101  S.  W, 
436;  Miller  v.  Lau^'hlin  (Tex.  Civ.), 
147  S.  W.  711;  Ex  parte  Wilson,  84  S. 
0.  444,  66  S.  E.  675;  Holt  r.  S.,  57 
Tex.  Or.  432,  125  S.  W.  43.  Comp.  Dia- 
mond R.  Co.  V.  Hans,  105  >rinn.  249, 
117  N.  W.  504. 

See  Bailev  v.  Fritz,  75  Ark.  463,  88  S. 
W.  569;  Walls  r.  X.  Union,  141  CJa. 
594,  81  S.  E.  866;  Brinson  r.  Brinson, 
3  Ga.  App.  223,  59  S.  E.  711;  Curtis 
V.  Soxton,  252  Mo.  221,  ir.n  F;.  W.  512. 
545-21  See  Bass  v.  Tolbert,  51  Tex. 
Civ.  437,  112  S.  W.  1077. 
545-22  ir.  Kahn  Co.  v.  Co.,  SO  Ark. 
23,  96  S.  W.  126.  Sec  Flock  r.  Wil- 
liams, 175  111.  App.  319;  Thomas  f. 
Mosher,  128  111.  App.  479;  Daniol  f. 
Lanoe,  29  Pa.  Suf)cr.  454;  Providonco 
M.  Co.  V.  Browning,  70  S.  C.  14S,  49 
S.  E.  325. 

545-23  Swvpert  Bros.  v.  Bk.,  13  Ga. 
Ai)p.  640,  79  S".  E.  759. 
545-24  Swyprort  Bros.  r.  Bk.,  13  Ga. 
A])p.  610,  79  S.  E.  759;  Davidson  r. 
Waxoll)aum,  2  Ga.  A]>i..  432,  5s  S.  E. 
688;  Mersick  r.  Bilafskv,  205  Mass. 
4S8,  91  X.  E.  8S9;  Payiio  r.  Dexter, 
211  Mass.  1,  97  N.  E.  77;  Van  Doom  r. 
Heap,  160  Mich.  199,  125  X.  W.  11 
(failure  to  deny  alh^^ration  in  plead- 
ing). Revised  list  of  delinquent  ]>er- 
ponalty  taxes  and  sheriff's  roturn  of 
citations  issued  therefor,  eviilenco  of 
partnership.  Hanson  r.  Franklin.  19 
X.  D.  259.  123  X.  W.  3S6;  Xilsson  V. 
McPolo.  73  Wash.  312,  131  P.  1141. 
546-27  Swift  &  Co.  r.  Co.  (Mo. 
A  PI'.),  163  S.  W.  .53<5. 
547-29  Method  of  keeping  books 
when  person  in  ]>artnership  with 
stranger  may  not  be  shown  in  di8j)roof 
of  partnership  claimed  to  exist.  Cin- 
einnati  T.  Co.  r.  Garvev  (Kv.),  128  S. 
W.  <56. 

547-30  Graham  r.  Swann.  1  l<^  Kv. 
60S.  147  S.  W.  11:  Poll  r.  Pnii...'hcrtv. 
30  Kv.  L.  R.  R53,  99  S.  W.  922.  Cnntm. 
Grevr.  Callan,  133  la.  oO(\  110  X.  W 
P09. 

548-32  Culligan  r.  Alporn.  160 
Mich.  241,  125  X.  W.  20;  Bridgman  r. 
Winsness.  34  Utah  3S3.  9<*  P.  1S6  (if 
allcLr«>d  partner  knew  of  ]MibHi'ation). 
548-33  Gav  r.  Rav.  1S9  Mass.  112, 
75  X.  E.  138;  Drewrv  IT.  Co.  r.  Mc- 
Dougall,   145   N.   0.   2S5,  59  S.   E.   73; 


Bridgman    r.    Winsness,    34    Utah    3S2. 

95  P.   1^6;  cit.  tbo  U'Xt. 

549-34     Union   Nat.  Bk.  v.  Griswold. 

141    111.   A-      "•' 

549-35  !    by    individual 

in    wlio^  -    .•..i..Im,  t.  .1     is 

only   pri  li 

gatioii.      I        .  .  'i'p. 

.".63. 

549-37  Plaintifr'«»  knowlrdge.  ob- 
tained from  ono  irt- 
ners,  may  be  as.  •  <'X- 
aniination.  Morris  r.  Muuu  (Tex.  Civ.), 
120  .s.   W.  1063. 

550-38     See    Mitchell    r.    Jensen,    29 
rtah  :!46,  81  P.  If,:.. 
CJonduct    and    adr:  ^  "       '<       > 

partner,  com|Ktci 

was  bv  him  or  wiin  >i:-  ...,.-■  i.^..  -  ■ 
|.arte  Wilson,  84  S.  C.  444,  66  S.  E 
075. 

550-42     American    Cotton    C 
Union,    138    Ga.    117.    7  J    S.     ! 
Folks    l\    Buriets. 
N.     W.     1120      (. 
sible);    Bing    r.    > 
75    A.    854:    Xat. 
mons,  63  \V:i<li.  1:1-4,  11.;  i".  '.'.-C. 
550-43     c.trl.irino     r.     Howard,     43 
«"olo.   530,  9;!    P.   933. 
551-14     Ex    i>arto   Wilson,   84   8.   C 
44  J,  66  S.  E.  675. 
551-46     Roach  r.  Bector,  93  Ark.  521, 

123    S.    W.    399    (but    n      •- * '">; 

•Tones   r.    Purnell.   5   !'■  '4. 

62  A.  149;   PhilHi"-  '  HI. 

119,  86  X.  E.   1'.'  ip- 

bell^  96  Minn.  ST.   :  ti- 

zens'    Xat.    Bk.    r.    M  la. 

4<5S,    103    P.    720;    In  '!'■ 

Est..  227  Pa.  268,  75  A.  Iu7i  dm  be- 
tween partners);  Townley  r.  Criokon- 
bergor.  64  W.  Vn.  .-9.  63  .<«.  E.  320. 
Contra.  In  re  Lam.,n.  171  Fa-V  .S16: 
Tyson    r.    Bryan.    ''I    ^  X. 

W.  940  (if  there  is  n  »'• 

returns    with    or    with.".'     .••.•,  on    in^ 
terest).       See    R>is<»c!l     r     Ucrrick.    127 
App.   Div.   .-.03.    Ill    X     ^'     -     •■" 
Not     conclusive     as  '  c*. 

Reed    r.    Engel,   237    W..      .   .  -.    E. 

1110;  Weiss  r.  Hamilton,  40  MoBt.  », 
10.1  p.  74. 

551-17     Roach  ' -^ 

123  S.   W.  390:    ^'  •  H, 

96  Minn.  «iT.  V  ^  "''« 
r.  WiHon.  It^^  M'v  A  W. 
363:  Mingiis  r.  Bk..  1  p.  i<^T, 
117  S    W    6ST      C/'o  1                     r.  Oil- 

rhrist.  in  ^'  1  :  X.  w.  si>n. 

551-48     Sv.  '.  r.  Bk.,  13  Ga. 
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App.  640,  79  S.  E.  759;  Chapin  v.  Cherry 
(Mo.),  147  S.  W.  1084;  Townley  v. 
Crickenberger,  64  W.  Va.  379,  63  S.  E. 
320. 

552-49    See  Hurd  v.  Pleek,  34  Colo. 

262,  S2  P.  485. 

553-51     Letson  v.  Hall,  1  Ala.  App. 

619,  55  S.  944. 

Evidence  held  insufficient.  —  American 
Seeding  Maeh.  Co.  r.  Co.,  64  Misc.  652, 
120  N.  Y.  S.  '592;  Blodgett  f.  Inglis, 
63  Wash.  513,  115  P.  1043. 
Evidence  held  sufficient. — Vittitow  v. 
McKinney,  99  Ark.  602,  139  S.  W.  544; 
Elliot  V.  Swannell,  154  111.  App.  570; 
Floore  v.  Co.  (Tex.  Civ.),  128  S.  W. 
1152. 

554-52  Kent  v,  Cobb,  24  Colo.  App. 
264,   133   P.   424. 

554-55     Vinegar  Bend   Lumb.    Co.    v. 
Howard  Hooks  &  Henson  (Ala.),  65  S. 
172;    Caldwell   B.    &   T.    Co.   v.   Porter, 
52  Or.  318,  95  P.  1. 
Affirmative  showing   of  assent  to  con- 
tract without  scope  of  partnership   es- 
sential.     Brown   v.   First   Nat.   Bk.,   35 
Okla.   726,   130  P.   140. 
Evidence  held  sufficient. — Blake  v.  Bd., 
33   E.   T.   464,   82   A.   225. 
555-57       Liehenstein  v.  Murphree,  9 
Ala.  App.  108,  62  So.  444. 
556-58     Liehenstein    v.    Murphree,    9 
Ala.  App.  108,  62  S.  444. 
556-59     Presumption      against     new 
partners    assuming   liability    for    debts 
already    incurred.      Freeman    v.    Huttig 
S.  &  b.   Co.   (Tex.),  153  S.  W.  122. 
Burden    on   firm    to    show   money   bor- 
rowed   by   member   not   applied   for   its 
benefit.   'Bishop  V.  Bk.,  7  Ga.  App.  432, 
67  S.  E.  119. 

556-60  G rifling  v.  Dunn,  23  S.  D. 
141,  120  N.  W.  890,  sale  of  good-will 
and  contract  not  to  re-enter  business. 
556-61  Griflin  v.  Bk.,  7  Ga.  App. 
126,  66  S.  E.  382;  Ex  parte  Wilson,  84 
S.  C.  444,  66  S.  E.  675  (immaterial 
note  in  hands  of  payee).  See  Adams 
V.  Long,  114  111.  App.  277;  Bentley  v. 
Brcssard,  33  Utah  396,  94  P.  736  (dis- 
tinction between  "mining  and  trading 
partnerships"). 

Authority  thus  to  bind  partnership  no- 
ticed judicially.  Liehenstein  v.  Mur- 
phree, 9  Ala.  App.  lOS,  62  S.  444. 
557-62  See  Powell  H.  Co.  v.  Mayer, 
110  Mo.  App.  14,  83  S.  W.  1008;  Third 
Nat.  Bk.  V.  Co.,  115  Mo.  App.  42,  90 
S.  W.  755  (firm  carrying  mail,  non-trad- 
ing partnership). 


557-63     U.   S.   Exeh.  Bk.  v.  Zimmer- 
man, 113  N.  Y.  S.  33. 
558     Must    show    assent    of   all    part- 
ners.     Clement    Nat.    Bk.    v.    Connelly 
(Vt.),  90  A.  794. 

558-64  It  is  presumed  where  it  is 
usage  of  firm  for  one  partner,  in  his 
name,  to  borrow  money  for  firm,  as  be- 
tween it  and  lender,  members  of  firm 
intended  he  should  do  so.  Progressive 
L.  Co.  r.  Eogers  (Tex.  Civ.),  120  S. 
W.  260. 

558-65  Presumed  an  indorsement  of 
guaranty  was  made  in  due  course  of 
business.  Garden  C.  N.  Bk.  v.  Schul- 
man,  89  Kan.   182,   131  P.  559. 

558-66  Mock  v.  Stoddard,  177  Fed. 
611,  101  C.  C.  A.  237  (note  signed  by 
two  individuals) ;  In  re  Stoddard  Bros. 
L.  Co.,  169  Fed.  190  (notes  signed  by 
individual  partners) ;  Owens  v.  First 
Nat.  Bk.  (Tex.  Civ.),  167  S.  W.  798. 
Common  usage  admissible  to  show 
scope  of  business.  Shackleford  v.  Wil- 
liams (Ala.),  62  S.  54.  . 
559-67  Eector  v.  Eobins,  74  Ark. 
437,  86  S.  W.  667,  82  Ark.  424,  102  S. 
W.  209;  Citizens'  Bk.  v.  Lewder,  141 
Mo.  App.  603,  125  S.  W.  1180.  See 
Morback  t\  Young,  51  Or.  128,  94  P. 
35. 

559-68  Fav  v.  Walsh,  190  Mass.  374, 
77  N.  E.  44;  Morback  v.  Young,  51  Or. 
128,  94  P.  35;  Morbach  v.  Young,  58 
Or.  135,  113  P.  22;  Brown  v.  Brown 
(Tex.  Civ.),  155  S.  W.  551. 
Agreement  among  partners  refusing  to 
ratify  contract  of  partner  admissible. 
Chicago,  etc.  Co.  v.  Butler  (Ga.),  78 
S.  E.  244. 

Presumption  of  correctness  of  account 
books,  not  conclusive.  Donaldson  v. 
Donaldson,  142  111.  App.  21. 
559-70  Direction  to  partner  not  to 
borrow  more  money  inadmissible  in  ab- 
sence of  showing  of  notice  to  plaintifi:". 
Phipps  V.  Little,  213  Mass.  414,  100 
N.  E.  615. 

560-74     Jenkins  v.   Jenkins,  '81   Ark. 
68,   98   S.   W.    685;    Johnson   v.   Hogan, 
158    Mich.    635,   123   N.   W.    891. 
560-77     Allen  v.  Fleck,  54  Tex.  Civ. 
507,  118  S.  W.  176. 

560-78  Jenkins  v.  Jenkins,  81  Ark. 
68,  98  S.  W.  685. 

If  partnership  existed  fact  title  to 
property  acquired  by  it  was  in  name 
of  one  of  its  members,  not  conclusive 
it  was  his.  In  re  Culver,  176  Fed. 
450. 
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561-81  Mjiroum's  Admr.  r.  Marcum, 
154  Ky.  401,  157  S.  W.  1101. 
561-82  Johnson  r.  Ilogan,  158  Mich. 
635,  123  N.  W.  891,  evi.ienee  nec<l  not 
be  so  convincin;;?  as  expross  agreement. 
Intent  of  parties  may  Vie  pathereil  from 
evidence  of  their  general  jiurpose,  na- 
ture of  business  and  manner  of  deal- 
ing with  land;  not  essential  to  show 
it  was  bought  with  money  of  firm. 
562-83    Within    the    statute.— Burg- 

>         wyn    i;.    Jones,    113    Va.   511,   75   S.    E. 
188. 

562-85  Sawyer  r.  Burris,  141  Mo. 
App.  lOS,  121  S.  W.  321.  See  Brother- 
ton  r.  Gilchrist,  144  Mich.  274,  107  N. 

i  W.  890. 

563-89     American    Cotton    College    r. 

1  L'nion,  138  Ga.  147,  74  S.  E.  1084. 

i  563-90  See  Henderson  r,  Emerson 
Co..  1(15  Ark.  697,  151  S.  W.  251. 
564-91  Union  X.  Bk.  v.  Dean,  154 
App.  Div.  869,  139  N.  Y.  S.  835. 
Dissolution  must  be  shown  by  party  al- 
leging it.  Osius  r.  Davis,  156  Fed. 
569,  84  C.  C.  A.  335;  Watkins  r.  Dela- 
hunty,  133  App.  Div,  422,  117  N.  Y.  S. 
885. 

564-92  See  Lee  t\  Kirby,  80  Ark. 
366,   97   S.   W.   298. 

564-94  Straus  r.  Sparrow,  148  N.  C. 
309,  62  S.  E.  308.  See  Brinson  r.  Brin- 
son.  3  Ga.  A]>]'.  223,  .-.9  S.  E.  711. 
Evidence  held  insufficient. — llevk  v. 
Collins.  231  Pa.  357.  SO  A.  .535. 
Actual  notice  to  selling  and  collecting 
agent  mav  be  shown.  Straus  r.  Sjiar- 
row,  148  N.  C.  309,  63  S.  E.  3(iS.  ,U.st. 
Cowan  V.  Roberts,  133  N.  C.  629,  45 
S.   E.  954. 

563-97  City  directory,  competent  on 
extent  of  notice  given  of  dissolution 
of  partnershij)  admitted  to  have  exist- 
ed. Culligan  i-.  Alpern,  160  Mich.  241, 
125  N.  W.  20. 

565-1  Watkins  v.  Delahunty,  133 
App.  Div.  422.  117  N.  Y.  S.  885. 
566-3  Construction  of  agreement 
containing  ambiguous  terms,  shown. 
Caustcn  v.  Barnette,  49  Wash.  659,  96 
P    '^''.5 

Presumption  of  equal  interest.  —  De- 
main  r,  Huston,  70  W.  Va.  30G,  73  S. 
E.  923. 

566-4  See  supra,  "Parol  Evidence," 
474-7. 

568-11  But  this  nile  does  not  apply 
where  the  partners  are  not  on  an  equal 
footing.  Hirsliberg  r.  Ciconott,  146 
Ky.  642,  143  S.  W.  10. 


568-12  Hirshberg  r.  /Ciconett,  146 
Ky.  642,  143  .S.  VV.  10. 
569-16  See  Sandford  r.  Embrv,  151 
Fed.  977,  81  C.  C.  A.  167. 
571-26  Previous  profits,  not  prov- 
able in  action  for  accounting,  llatz- 
feld  V.  Walsh,  55  Tex.  Civ.  573,  120 
S.  W.   525. 

572-29  Rcid  r.  Freed,  100  Miss.  48, 
56   S.    278. 

Accuracy  of  accounts  must  be  shown 
by  managing  jiartner  who  kept  them. 
Lewelling  r.  Lewelling,  110  Va.  761, 
67   S.   E.   362. 

Parol  evidence. — In  action  by  one  part- 
ner to  recover  net  share  of  profitM  parol 
testimony  of  genera!  manager  as  to 
items  entere<l  in  firm  books  is  admis- 
sible if  his  knowledge  of  them  was  in- 
dependent of  the  books,  though  they 
were  in  court.  But  knowle«lg<»  i.s  es- 
sential. Hatzfeld  r.  Walsh,  55  Tex. 
riv.  573,  120  S.  W.  525. 
Burden  on  executor  where  partner  did 
not  keep  accurate  ac-counts  to  show 
ajiplication  of  firm  funds  to  firm  d<'bt8. 
^iarcuni 's  Admr.  r.  Marcum,  1.54  Ky. 
401.  157  S.  W.  1101. 
572-30  Keller  r.  Keller,  1.54  App. 
Div.  919,  139  X.  Y.  S.  S7;  Tronk  r. 
Crandall,  137  App.  Div.  440.  121  X.  Y. 
S.  805;  Mclntvre  r.  Johnston,  63  Wash. 
323,  115  P.  509. 

572-31  Holden  r.  Thurber  CR.  I.), 
72  A.  720,  unaided  memory  of  j'arty 
who  claims  to  have  paid  may  not  be 
auflicient  proof. 

572-33  Adams  r.  Atkison.  158  Ala. 
225,  48  S.  346.  Contra  if  party  charged 
active  manager  of  business  and  re- 
ceived money  belonging  to  firm  after 
dissolution.  Hubbard  r.  Ferry,  141 
Wis.  17.  123  X.  W.  142. 
573-35  See  Burrows  r.  Williams.  52 
Wasli.  278.  liiO  I'.  ;vpi. 
Value  of  property  disposed  of  by  sur- 
viving partner  should  be  established  by 
what  he  received  for  it  rather  than  it* 
market  value  at  time  of  death  of  de- 
ceilent.  Kirkwomi  r.  Smith,  132  App. 
Div.  75<5,  117  X.  Y.  S.  6sr.. 
Presumption  as  to  profits  ajid  division 
of  capitaL — K<«gar.n<»«s  of  inequality  of 
contribution,  skill  or  fidelity,  it  i»  pre- 
sumed profits  are  to  be  equally  divide«l: 
otherwise  as  to  division  of  capital. 
Johnson  r.  Jackson,  130  Ky.  751,  114 
S.  W.  260. 

573-37  Damages  to  individual  part- 
ners-— If  partnership  merely  nominal 
and  formed  for  special  non -commercial 
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purpose,  in  action  by  it  to  recover  for 
breach  of  contract  for  service  damages 
sustained  by  its  individual  members 
may  be  proved  under  proper  pleading. 
Cumberland  T.  &  T.  Co.  v.  Co.  (Ky.)j 
119  S.  W.  793. 


PATENTS 

'Reissue,  583-6;  Division  of  application, 
583-6;  Ex  parte  tests,  615-6;  Suits  under 
§4915,  619-19;  Omission  of  element,  625- 
63;  Weight  of  prior  adjudication,  659-84. 
582-4  See  Ex  parte  Samstag,  133  O. 
G.  11S8;  Ex  parte  Green,  130  O.  G.  299. 
583-5  See  In  re  Booth,  128  O.  G. 
1291;  In  re  Setter,  126  O.  G.  3421; 
Siebert  v.  Bloomberg,  124  O.  G.  628. 
583-6  See  Ex  parte  Dilg,  132  O.  G. 
1837;  Ex  parte  Midgley,  127  O.  G. 
1577;  Ex  parte  Myers,  123  O.  G.  1663; 
Ex  parte  Wentzel,  131  O.  G.  941;  Ex 
parte  Westinghouse,  •  131  O.  G.  1420; 
Ex  parte  McKee,  130  O.  G.  980;  Cut- 
ler V.  Leonard,  136  O.  G.  438;  Ex  parte 
Tribou,  127  O.  G.  2815;  Ex  parte  Hess, 
126  O.  G.  3041. 

Reissue. — See  In  re  Heroult,  29  App. 
Cas.  (D.  C.)  42.  And  see  Ex  parte 
Heitt,  126  0.  G.  1067;  In  re  Ams,  29 
Ajvp.  Cas.  (D.  C.)  91;  In  re  Hoey,  28 
App.  Cas.  (D.  C.)  416. 
Division  of  application. — In  re  Frasch, 
27  App.  Cas.  (D.  C.)  25. 
5S4-11  See  In  re  U.  S.  Stand,  v. 
Co.,  130  O.  G.  1486;  Ex  parte  Newman, 
135   O.   G.   1122. 

585-14  Distintetion  between  public 
use  and  interference  proceedings,  as  to 
using  testimony  taken  in  former  on 
hearing  in  latter.  Ex  parte  Wenzel- 
man,  132  O.  G.  232. 
585-15  Eichards  v.  Meissner,  162 
Fed.  485,  after  patent  granted  in  infer- 
ence proceedings  it  cannot  be  shown 
in  such  suit  it  is  void  for  anticipation. 
587-31  Brenizer  v.  Eobinson,  41 
App.  Cas.  (D.  C.)  560. 
Must  establish  case  beyond  a  reason- 
able doubt. — Brenizer  v.  Eobinson,  41 
App.  Cas.  (D.  C.)  560. 
588-S5  Field  v.  Coleman,  131  O.  G. 
1686;  Dukesmith  V.  Carrington,  125  O. 
G.  348. 

589-27  Daggett  v.  Kaufmaun,  33 
App.  Cas.  (D.  C.)  450  (the  burden 
heavier  if  rulings  of  patent  office  uni- 
formly adverse) ;  Mark  v.  Greenawalt, 
32  App.  Cas.  (D.  0.)  253;  Braunstein 
V.  Holmes,  30  App.   Cas.   (D.   C.)   328; 


Sobey  v.  Holsclaw,  28  App.  Cas  (D.  C.) 
65;  Orcutt  v.  McDonald,  27  App.  Cas. 
(D.  C.)  228;  Lowrie  v.  Taylor,  27  App. 
Cas.  (D.  C.)  522;  Smith  r.  Foley,  136 
O.  G.  850;  Duff  v.  Latshaw,  31  App. 
Cas.  (D.  C.)  255,  136  0.  G.  658;  Durker 
V.  Mirquist,  136  O.  G.  229;  Gibbons  v. 
Peller.  28  App.  Cas.  (D.  U.)  530.  Comp. 
Larkin  v.  Eichardson,  28  App.  Cas. 
(D.  C.)  471. 

589-28  Western  E.  Co.  v.  Fowler, 
177  Fed.  224,  101  C.  C.  A.  394;  Hender- 
son r.  Gilpin,  39  App.  Cas.  (D.  C.)  428; 
Woodbridge  v.  Winship,  33  App.  Cas. 
(D.  C.)  490;  Horton  v.  Zimmer,  32  App. 
Cas.  (D.  C.)  217  (burden  heavy); 
Sc-hmidt  f.  Clark,  33  App.  Cas.  (D.  C.) 
290;  Marder  v.  Dey,  32  App.  Cas.  (D. 
C.)  593;  McKillip  v.  Fetzer,  31  App. 
Cas.  (D.  C.)  586;  Weeks  v.  Dale,  30 
App.  Cas.  (D.  C.)  498;  Lewis  v.  Crone- 
meyer,  29  App.  Cas.  (D.  C.)  174;  Eich- 
ards V.  Burkholder,  29  App.  Cas.  (D.  C.) 
485;  Shuman  v.  Beall,  27  App.  Cas.  (D. 
C.)  324;  French  r.  Halcomb,  26  App. 
Cas.  (D.  C.)  307;  McKnight  t\  Pohle, 
30  App.  Cas.  (D.  C.)  92;  Eolfe  v.  Hoff- 
man, 26  App.  Cas.  (D.  C.)  336;  Kreag 
r.  Geen,  124  O.  G.  1208, 
590-29  Jansson  v.  Larson,  30  App. 
Cas.   (D.  C.)   203. 

590-31  Bolin  v.  Slingluff,  39  App. 
Cas.  (D.  C.)  134;  Cutler  v.  Leonard,  31 
App.  Cas.  (D.  C.)  297,  136  O.  G.  438; 
De  Ferranti  v.  Lyndmark,  30  App.  Cas. 
(T>.  C.)  417,  (foil  Paul  v.  Hess,  24  App. 
Cas.  (D.  C.)  462);  Fenner  r.  Blake,  30 
App.  Cas.  (D.  C.)  507;  Bliss  v. 
^IcElroy,  29  App.  C^s.  (D.  C.)  120; 
Andrews  V.  Nilson,  27  App.  Cas.  (D.  C.) 
451;  Laas  v.  Scott,  26  App.  Cas.  (D 
C.)    354. 

Burden  on  junior  applicant.  Cutler  v. 
Leonard,  31  App.  Cas.  (D.  C.)  297,  136 
O.  G.  438. 

Abandonment  of  invention  or  other  for- 
feiture of  right  must  be  proved  by  par- 
ty alleging  it.  Horton  v.  Zimmer,  32 
App.  Cas.  (D.  C.)  217. 
591-33  Comp.  In  re  LaCroix,  30  App. 
Cas.   (D.  C.)   299. 

591-34  Howell  v.  Hess,  30  App.  Cas. 
(D.  C.)  194;  Duryea  v.  Eice,  28  App. 
Cas.  (D.  C.)  423;  Lotz  v.  Kenney,  31 
App.  Cas.  (D.  C.)  205,  135  O.  G.  1801. 
591-35  Lotz  V.  Kenney,  31  App.  Cas. 
(D.  C.)  205,  135  O.  G.  1801. 
592-37  McArthur  v.  Mygatt,  31 
App.  Cas.  (D.  C.)  514,  136  O.  G.  661, 
s.  c.  132  O.  G.  1585;  Parkes  v.  Lewis, 
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2S  App.  Cas.  (D.  C.)  1 ;  ITamm  v.  Black, 
132  O.  G.  841;  Poe  r.  Scharf,  130  O.  G. 
1309;  Fonlyce  V.  Stoetzel,  130  O.  G. 
2372;  Gibl)ons  v.  Pellor,  124  O.  G.  624. 
See  Gordon  v.  Wentworth,  31  App.  Cas. 
(D.  C.)  150;  Mooro  r.  Hewitt.  31  App. 
Cas.  (D.  C.)  577;  Moad  v.  Davis,  31 
App.  Cas.  (D.  C.)  590;  Davis  r.  Ilor- 
toii.  31  App.  Cas.  (D.  C.)  601;  Howard 
f.  Bowes,  31  App.  Cas.  (D.  C.)  619. 
Diligence. — Sufiiciency  of  proof.  Woods 
V.  Poor,  29  App.  Cas.  (D.  C.)  397; 
O'Connell  v.  Schmidt,  27  Ai>p.  Cas. 
(D.  C.)  77;  Mead  r.  Davis,  31  App. 
Cas.  (D.  C.)  590;  Wickers  r.  McKee, 
29  App.  Cas.  (D.  C.)  4;  Kose  r.  Clif- 
ford, 31  App.  Cas.  (D.  C.)  195,  135 
O.    G.    1361. 

Total  abandonment  of  experiments. 
Richards  r.  liurkliolder,  29  App.  Cas. 
(D.  C.)  485.  Comp.  Gordon  v.  Went- 
worth, 31  App.  Cas.  (D.  C.)  150,  135 
O.  G.  1125.  See  Marconi  i'.  Shoemaker, 
131  O.  G.  1939. 

Proof  of  work  on  machines  not  eni])ody- 
iiif,'  in\entioii  in  issue  and  not  uocos- 
sary  for  development  of  it,  not  suf- 
ficient. Kilbourn  v.  Hirner,  124  0.  G. 
1S41. 

Proof  of  property,  competent  but  in- 
sufficient.— Woods  r.  I'oor,  29  Ajip.  Cas. 
(D.   c.)   ;l!t7. 

Experimental  device. — Moore  r.  Hewitt, 
125   O.   G.    2047. 

592-38  Goolman  r.  Hobart,  31  App. 
Cas.  (D.  C.)  286;  Wickers  r.  McKec. 
29  App.  Cas.  (D.  C.)  4;  Wickers  r.  Tp- 
ham,  29  App.  Cas.  (D.  C.)  30;  Munster 
V.  Ashworth.  29  App.  Cas.  (D.  C.)  84; 
Robinson  v.  McCormirk,  29  App.  Cas. 
(D.  C.)  98;  Gibbons  r.  Peller,  28  App. 
Cas.  (D.  C.)  530;  Fowler  r.  Boyco.  27 
App.  Cas.  (D.  C.)  48;  Fowler  r.  Dvson, 
27  App.  Cas.  (D.  C.)  52;  Bourn  r.  Hill. 
27  App.  a-is.  (D.  C.)  291:  Sherwood 
V.  Drewson,  29  App.  Cas.  (D.  C.)  161 
(fnJl  Blackford  r.  Wilder,  21  \]>p.  Cas. 
(D.  C.)  1.  104  O.  G.  578);  Burson  r. 
Vofiel,  29  App.  Cas.  (D.  C.)  388  (nppr. 
Merpenthaler  r.  Scudder.  11  .\i'P-  ^ns. 
(D.  C.)  264);  Howell  r.  Hess.  3(i  App. 
Cas.  (D.  r.)  194.  Cnmp.  OTonnoU  r. 
Schmidt,  27  App.  Cas.  (D.  C.)  77.  Soo 
Peirce  r.  Hiss.  33  App.  Cas.  (D.  C.) 
1;  Martin  r.  Rowlcv,  33  A]>p.  Cas.  (D. 
C.)    487. 

Success  of  test  of  devices  by  junior 
party  as  ai^ninst  pnt(Mitoo.  einbrncinpr 
invention  in  issue,  must  be  establisheil 
beyond  reasonable  doubt.  Lewis  r. 
Cronemeyer,  29  App.  Cas.   (D.  C.)   174. 
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Presumptions  may  lessen  burden.  Saun- 
ders r.  Miller,  33  App.  Cas.  (D.  C.) 
456. 

Uncorroborated  testimony  of  party,  not 
enou;.'h.  S.liMiidf  r.  (lark,  32  Apj'.  ('as. 
(D.  C.)  290;  Duff  r.  Latshuw,  3]  Apj.. 
Cas.   (D.  C.)   235;   Durkcc  r.  Winquist, 

31  App.  Cas.  (D.  C.)  248. 
503-39  Henry  r.  Doble,  27  App.  Cas. 
(1).  C.)  3;?.  afr.  122  ().  G.  1398. 
Senior  party  must  show  di!iL'<*n.e  in  re- 
ducinjr  invention  to  pra<  •  •  :  ri.r 
and  subsequent  to  date  wi  .iis- 
closed  his  invention,  unless  circum- 
stances excuse  lack  of  diligence.  Mc- 
Arthur  r.  Mvgatt,  31  App.  Cas.  (D.  C.) 
514. 

593-40    Every  presumption  in   favor 

of    in\cntor    wlm    di!;iys    filin;:    aj'j'l;<a- 

tion    until    invention    perfected;    but    it 

cannot    withstand    delay    of   ten   years. 

Kinsman   r.  Kintner,  31  App.  Cas.   CD. 

C.)    293. 

Originality  must  be  shown    by    junioi 

jiarty  if  model  made  under  direction  *>{ 

senior.     Duff  v.  Latshaw,  31   Ajip.  «  as. 

(D.    C.)    235. 

593-41     See   Richards   r.   Rurkholdor 

12S  O.  G.  2529;  Ibersole  c.  Durkin.  132 

().  G.  842. 

393-43     Svdeman   r.  Thoma.  32    A    : 

Cas.  (D.  0362;  Gordon  r.  Wentw.-r!  . 

130  O.  G.  2065.     See  Rolfo  r.  Kaisling, 

32  App.  Cas.  (D.  C.)  .-)S2. 
Practicability. — See    Marconi    r.    Shoe- 
mak.T.    i;;i    O.   G.    19.39. 
594-43     Sydeman   r.  Thomn. 
('as.    (D.  C.)    362;   Bliss   r.   M. 
App.    Cas.    (D.   C.)    120.  a/T.    122   <'.   <i. 
2687;     Robinson    r.    Thresher,    28    App. 
Cas.    (D.    C.)    22.      r  '        .^r    r. 
Russel,  26  -\i>p.  Cos 

Apparent  laek  of  diliL-'  !>■  -•.  •  ^l■  amiable. 
Rolfo  /•.  K.iislinn.  32  App.  Ca.n.  (D.  C.) 
.582;  M.jArthur  r.  Nf^vgatt,  31  App. 
Cas.   (D.  C.)   514. 

594-45     Peters  r.  Pike.  33   A'  "    Crm 
(D    C.)   59.     See  Onderdonk 
31    App.   Cas.    (D.   C.)    214:    - 
r.   Thomas.  31    App.  Cas.   (D.   «'.)    .t74: 
Kinsman    r.    Strohm,   31    App.   Cas.    (D. 
C.)    581;    Alexander    r.    Blackman,   26 
App.  Cas.   (D.  C.)   5J1. 
Disclosure  must  bo  proved  beyond  rea- 
sonable dnnbt.     .\iidcrson   r.   Wells,   27 
Api«.  Cn^.  fD.  C.)   115. 
595-46     See  Robinson  r.  McCormick, 
29    App.    Cas.    (D.    C.)    98.    128    O.    0. 
3289;   Greac  r.  Geen.  28  App.  Cas.  (D. 
C.)  437,  127  O.  G.  1581. 
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595-47  Rolfe  v.  Kaisling,  32  App. 
Cas.   (D.   G.)   582. 

595-48     Schmidt    f.    Clark,    32    App. 
Cas.  (D.  C.)  290.     See  Marconi  v.  Shoe- 
maker,   131    O.    G.    1939;    Whitman    V. 
King.  35  App.  Cas.  (D.  C.)  449. 
596-49     Hopkins     V.     Peterg    v.     De- 
ment. 134  O.  G.  1050;  Martin  v.  Good- 
man. 134  O.  G.  1297. 
Taking  testimony  as  to  inoperativeness 
not    proper    prior    to    determination    of 
motion    to    dissolve.      Barber   v.   Wood, 
127    O.    G.     1991.       Comp.     Clement     v. 
Brown,   126  O.   G.   2189. 
596-52     See    Wickers  v.    Wenniwinn, 

129  O.  G.  2501. 

599-57     Latshaw   v.   Duff  v.   Kaplan, 

130  0.  G.  980;  Newell  v.  Clifford  v. 
Eose,  125  O.  G.  665.  See  Cutler  v. 
Hall,   135  O.  G.  449. 

Keopening  to  print  testimony,  refused. 
I\n riser  r.  Corkhill,  130  O.  G.  2067. 
601-61  Dunbar  v.  Schellenger,  29 
App.  Cas.  (D.  C.)  129,  128  O.  G.  2837, 
af.  121  O.  G.  2663.  See  Dunbar  v. 
Schellenger,  125  O.  G.  348. 
601-62  Rule  amended.  — 129  O.  G. 
2078. 

Discretion  of  examiner  of  interferences, 
not  reviewable  except  for  clear  abuse. 
Keith  V.  Lundquist,  128  O.  G.  2835; 
Dowry  v.  Euping,  135  O.  G.  652. 
604-70  Ehodes  v.  Ehodes,  132  O.  G. 
680. 

eo5-71  Subsequent  duces  tecum  not 
authorized.  In  re  Outcault,  149  Fed. 
228. 

Patent  office  no  power  to  compel  at- 
tendance of  witnesses  nor  enforce  pro- 
duction of  evidence.  Bay  State  B.  Co. 
V.  Co.,  127  O.  G.  1580.  ■ 
605-72  Alberts  B.  Mill  Co.  v.  For- 
rest, 131  0.  G.  1419;  Peak  v.  Bush,  129 
O.  G.  1268. 

605-73  See  Laeroix  v.  Tyberg,  149 
Fed.    782. 

606-74  Comp.  Am.  S.  Co.  v.  Wks., 
31  App.  Cas.  (D.  C.)  304.  See  Munster 
V.  Ashworth,  29  App.  Cas.  (D.  C.) 
'84. 

606-76  Dyson  v.  Land,  133  O.  G. 
1679,  130  id.  1690  (foil  Andrews 
r.  Nilson,  111  O.  G.  1038,  and  citing 
cases) ;  Jansson  v.  Larsson,  30  App. 
Cas.    (D.   C.)    203. 

607-78  Smith  v.  Emerson,  133  O.  G. 
1433;  Johnston  V.  Ereckson,  131  O.  G. 
2419;  Floyd  v.  Eolfing,  133  O.  G.  992. 
Amendment  after  testimony  taken. 
Green  r.  Farley,  132  O.  G.  235;  Smith 
f.  Ingram,  131  O.  Q.  2420. 


608-80  See  Marconi  v.  Shoemaker, 
131   O.   G.   1939. 

608-81  Beall  v.  Lyon,  127  O.  G. 
3215.  Comp.  Corey  v.  Eiseman,  126  O. 
G.  3421. 

Rule  amended  to  read  ''upon  motion 
duly  made  and  granted."  129  O.  G. 
2077. 

Such  testimony  competent  only  to  dis- 
credit witness.  Hewitt  v.  Weintraub, 
134  O.  G.  1561. 

Former  testimony  cannot  be  used  in 
equitable  suit  to  obtain  patent  unless 
foundation  laid.  Dover  v.  Greenwood, 
177  Fed.  946. 

610-85  Kinsman  v.  Strohm,  125  0. 
G.  1699.  See  Gould  v.  Barnard,  132 
O.    G.    1071. 

Evidence  in  chief  not  received  in  re- 
buttal. Woodbridge  V.  Winship,  33  App. 
Cas.   (D.  C.)  490. 

610-86  Sandage  v.  Dean,  130  O.  G. 
981.  See  Gold  i\  Gold,  133  O.  G.  993; 
Dyson  r.  Land,  130  O.  G.  1690. 
611-87  Wide  range  allowable  on 
cross-examination  of  party  to  proceed- 
ings. Jansson  v.  Larsson,  132  O.  G, 
447,  af.  30  App.  Cas.  (D.  C.)  203. 
Where  cross-examination  suspended,  be- 
cause of  illness  of  witness,  counsel  re- 
fusing consent  to  postponement,  direct 
examination  should  be  excluded.  Mun- 
ster V.  Ashworth,  29  App.  Chs.  (D.  C.) 
84,  128  0.  G.  2089,  af.  128  O.  G.  2085, 
611-89  Gueniffet  v.  Wictorsohn,  30 
App.  Cas.  (D.  C.)  432;  Fowler  v.  Mc- 
Berty,  27  App.  Cas.  (D.  C.)  41;  Fowler 
V.  Boyce,  27  App.  Cas.  (D.  C.)  48; 
Fowler  v.  Boyce,  27  App.  Cas.  (D.  C.) 
55;  Neth  V.  Ohmer,  27  App.  Cas.  (D.  C.) 
319;  Lowrie  v.  Tavlor,  27  App.  Cas. 
(D.  C.)  522;  Phillips  v.  Sensenich,  132 
O.  G.  677;  Johnson  v.  Mueser,  29  App. 
Cas.  (D.  C.)  61;  Dixon  v.  Graves,  127 
O.  G.  1993.  And  see  Dunbar  v.  Schel- 
lenberger,  125  O.  G.  348;  Weintraub 
v.  Hewitt,  126  O.  G.  2589;  Clement  v. 
Brownie,  126  O.  G.  2589,  126  O.  G. 
2189. 

612-91  Hamm  v.  Black,  132  0.  G. 
841. 

Claim  of  joint  invention,  eontestible. 
Lemp  V.  Eandall,  33  App.  Cas.  (D.  C.) 
430. 

612-93  Sufficiency  of  testimony  to 
establish  disclosure.  Weeks  V:  Dale, 
30  App.  Cas.  (D.  O.)  498,  135  O.  G. 
218. 

Testimony  based  solely  on  memory  not 
sufficient.— Smith  v.  Foley,  136  O.  G. 
847,  '850. 
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ei3-94  Parkcs  v.  Lewis,  28  App. 
Cas.  m.  C.)  1;  Thillips  t\  Seusenich, 
]32  O,  G.  G77;  Burson  r.  Vof^'ol.  2;»  App. 
Cas.  (D.  C.)  38S,  dit>t.  Hammond  v. 
Basch,  24  App.  Cas.  (D.  C.)  469. 
613-99  Goolman  r.  Ilobart,  31  App. 
Cas.  (D.  C.)  2^6,  135  O.  G.  1123. 
Circumstantial  evidence  ^iven  control- 
ling effect.  Duff  i\  Latshaw,  31  App. 
Cas.    (D.  C.)    235. 

614-1  Comp.  Ebersolo  a  Durkin,  132 
O.  G.  842;  Bav  State  B.  Co.  r.  Co.,  127 
O.    G.    1580. 

Drawings  made  after  all  testimony  tak- 
en, inn(lniis.sil)lo  to  show  roiii-o|ition  by 
person  who  tnaile  them.  Thompson  i". 
Smith,  33  App.  Cas.  (D.  C.)  284. 
614-3  See  Bossart  v.  Pohl,  31  App. 
Cas.  (D.  C.)  21S,  135  O.  G.  453. 
615-5  Failure  to  produce  original 
mold  in  wliich  article  cast  not  fatal 
to  ajiplication  for  process  patent. 
Saunders  i\  Miller,  33  App.  Cas.  (D, 
C.)    456. 

615-6  Ex  parte  tests.  Marconi  t\ 
Shoemaker,  131  O.  G.  1939.  Result  of 
secret  tests  made  by  expert  of  device 
of  other  party  may  be  proved.  If  de- 
vices used  to  make  them  were  disman- 
tled without  giving  such  party  opi)or- 
tunity  to  make  tests  burden  of  showing 
those  made  were  fair  is  on  party  claim- 
ing benefit  of  them.  Mark  r.  Greena- 
wait,  32  App.  Cas.  (D.  C.)  253. 
615-8  Seo  In  ro  Garrett,  27  App. 
Cas.  (D.  C.)  19.  Comp.  Eobinson  r. 
Thresher,  123  O.  G.  2627;  Gordon  r. 
Wcntworth,  130  O.  G.  2065. 
615-9  Pym  v.  Iladaway,  129  O.  G. 
480. 

615-10  Dunbar  i\  Schellenger,  125 
O.  G.  348;  Goolman  i\  Hobart,  31  App. 
Cas.  (D.  O.)  286,  135  O.  G.  1123. 
616-11  Peters  r.  Pike,  33  Apj).  Cas. 
(D.  C.)  59;  Thompson  r.  Smith.  3;'* 
App.  Cas.  (D.  C.)  2^*4;  Durkee  r.  Min 
quist,  136  O.  G.  229;  Dunbar  r.  S.'hrl- 
lenger.  125  O.  G.  348;  Burson  r.  Vogol, 
125  O.  G.  2361;  French  r.  Hal.-omb.  26 
App.  Cas.  (D.  C.)  307,  Comp.  Turn 
bull  t\  Curtis,  27  App.  Cas.  (D.  C.) 
567;  Gibbons  n.  Pellor,  28  App.  Ca* 
(D.    C.)    530. 

Rule  does  not  apply  whero  ono  in- 
ventor testifies  deceased  person  was 
.ioint  inventor.  Lemp  v.  Randall,  33 
Ai.p.  Tas.  (D.  C.)  430. 
616-12  Sherwood  r.  Drewsen,  124  O. 
G.  12<t.". 
618-13     Wickers  r.  McKee,  29  App. 


Cas.  (D.  C.)  4;  Taylor  r.  Lowrie,  27 
App.  Cas.  (D.  C.)  527. 
618-16  Circumstantial  evidence  may 
bo  potent  in  detcrinining  lime  inven- 
tion reduced  to  practice;  long  delay  in 
using  it  or  in  apj'lying  for  patent  are 
relevant  to  show  allegeil  reduction  to 
I)racti(e  was  merely  an  abandoned  ex- 
jteriment.  Daggett  v.  Kaufman,  33 
Apj).  Cas.  (D.  <\)  4.50;  NpIhoh  r.  Fau- 
cette.  33  \y\K  r'as.  ( I>.  (\)  217. 
Rule  as  to  former  adjudication  applies 
in  procee<ling9  before  cuminissionor, 
and  every  question  that  might  have 
been  determined  is  foreclosed.  Blu- 
thenthal  t'.  Bigbie,  33  App.  Ces.  (D. 
C.)    209. 

618-17  Kilbourn  r.  Ilirner,  29  App. 
Cas.  (D.  C.)  .54;  Johnson  r.  Mues.'»cr,  29 
App.  Cas.  (D.  C.)  61;  Bauer  r.  ("rone, 
26  App.  Cas.  (D.  C.)  352;  Rics  r.  Kirke- 
gaar.l.  30  App.  Cas.  (D.  C.)  199;  Parkos 
r.  Lewis,  28  App.  Cas.  (D.  C.)  1; 
Bourn  r.  Hill,  27  Ai.j..  Cas.  (D.  H.) 
291;  Turnbull  i\  Curtis,  27  App.  Ca«. 
(D.   C.)    567. 

619-18  In  re  Clunies,  28  App.  Cas. 
(D.  O.)  18.  See  also  Wickers  p.  Mc- 
Kee, 29  App.  Cas.  (D.  C.)  4.  Comp. 
In  re  Schraubstadter,  26  App.  (.^s.  (O. 
0.)    331. 

619-19  See  In  re  Wickers,  29  App. 
r-as.    (D.    C.)    71. 

Suits  under  §4915. — Richards  r.  Meiss- 
ner,  162  Fcil.  4*^5  (striking  tiut  such  evi- 
dem-e  taken  under  decision  in  Mimo 
cause  in  155  Fed.  135"). 
Novelty  must  be  matter  of  doubt  in 
or(U>r  that  fact  device  may  have  ilis- 
jdaced  others  by  reason  of  manifest 
superiority  mav  bo  material.  Millett 
r.  .Mien,  27  App.  Cas.  (P.  C.)  70. 
Extension  of  English  patent. — .*=irp  In 
re  .lohnsoii's  Patent  (19<>0).  1  Th.  Div. 
114.  for  statement  of  questions  in- 
volved. 

620-20  Heinz  Co.  r.  Cohn.  207  Fed. 
517.  125  C.  C.  A.  197;  Hess  B.  Co.  a 
Co.,  177  Fed.  435;  Campbell  r.  Co..  175 
Fnl.  115;  Perfection  C.  Co.  r.  Mfg.  Co., 
id.  120  (the  presuniption  ■•-■=  ■■' 'v  to 
tho  question  of  priority);  n  r. 

Co.,    173    Fe.l.    69;    Staff.'  ris, 

161    Fed.    113.     Comp.   O  i    R. 

&   FX  Co.  r.  Co.,  161   Fo<l.  "•  C. 

A.  355;  Quincov  >[.  Co.  r.  Kmuso,  151 
Fed.  1012.  81  O.  O.  A.  290.  S«>*  Fni- 
ted  S.  &  O.  Co.  r.  Beattio.  149  Fed.  736, 
7«>   C.  C.  A.   442. 

620-22  Concurrence  of  oxaminers 
in    error   of   patentee   in   stating   prior 
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condition  of  art  weakens  presumption. 
Pope  Mfg.  Co.  V.  Arnold,  177  Fed. 
419. 

620-23  Heinz  Co.  v.  Cohn,  207  Fed. 
547,  125  O.  C.  A.  197;  Corrington  v. 
Co.,  173  Fed.  69;  Keasbey  &  M.  Co.  v\ 
Co.,  343  Fed.  490,  74  C.  C.  A.  510; 
Consolidated  E.  &  El  Co.  v.  Co.,  161 
Fed.  343,  88  0.  0.  A.  355;  Stafford  v. 
Morris,  161  Fed.  113. 
621-24  Gillette  v.  Sendelbach,  146 
Fed.  758,  77  O.  C.  A.  55.  Comp.  Laas 
V.  Scott,  161  Fed.  122. 
622-29  Testimony  that  another  was 
real  inventor  if  not  such  as  to  satisfy 
court  beyond  reasonable  doubt  as  to 
its  accuracy  should  be  rejected.  Pro- 
tector Last  E.  E.  Co.  v.  Pell,  204  Fed. 
453. 

623-35     Failure    to    declare    interfer- 
ence,   material   where    applications   for 
patents    in    question    pending    at    same 
time  and  before  same  examiner.    Beck- 
with  V.  Co.,  174  Fed.  1001. 
623-36     Baker   i\   Co.,    146  Fed.    744, 
77  C.  O.  A.  234;  Stafford  i\  Morris,  161 
Fed.  113,  cit.  Am.  9.  P.  Co.  v.  Co.,  157 
Fed.   660,  87   O.   C.  A.   260;   New  York 
B.  Co.  i\  Co.,  137  U.  S.  445. 
624-38     Comp.     National     C     Co.     v. 
Stolts,  174  Fed.  413,  98  C.  O.  A.  617. 
624-39     See  Am.  Si  P.  Co.  v.  Co.,  157 
Fed.   660,  86-  O.  O.  A.  260. 
624-40     International  M.   Co.   r.   Sie- 
vert,  213  Fed.  225   (C.  O.  A.);  Bonsall 
t\  Co.,  le-l  Fed.  564;  Thomas  v.  E.  Co., 
149  Fed.  753,  79  C.  G.  A.  89.     See  Na- 
tional   O.    Co.   V.    Stoltz,    174  Fed.   413, 
98    C.    O.   A.    617. 

625-43  Interchange  of  publications, 
close  commercial  relations  and  personal 
intercourse  between  individuals  in  the 
United  States  and  in  England,  noticed. 
Pope  Mfg.  Co.  v.  Arnold,  177  Fed.  419. 
625-44  Overend  v.  Co.,  19  Ont.  L.  E. 
642;  In  re  Fayetteville,  etc.  Co.,  197 
Fed.  180;  Superior  D.  Co.  v.  Co.,  160 
Fed.  504;  Leona  G.  Co.  f.  Jenks,  160 
Fed.  693;  Eobinson  -r.  Co.,  150  Fed. 
331,  80  C.  C.  A.  127;  Los  Angeles-A.  O. 
Co.  r.  Co.,  143  Fed.  880,  75  C.  O.  A. 
88;  Owen  t\  Co.,  147  la.  393,  121  N. 
W.  1076;  Virtue  V.  Mfg.  Co.,  123  Minn. 
17,  142  N.  W.  930. 

626-45  "Westing-house  E.  &  Mfg.  Co, 
t\  E.  Co.,  172  Fed.  371,  97  O.  C.  A. 
69. 

626-50  Stafford  v.  Morris,  161  Fed. 
113;  N.  Y.  B.  &  P.  Co.  v.  Sierer,  149 
Fed.  756;  West  J>.  Co.  v.  Frank,  149 
Fed.  423,  79  C,  C.  A.  359. 


627-51  Gilbert  Mfg.  Co.  v.  Co.,  197 
Fed.  56;  Connors  v.  Ormsby,  148  Fed 
13,  78  O.  C.  A.  181. 
627-52  Am.  S.  P.  Co.  v.  Co.,  157  Fed. 
660,  87  O.  C.  A.  260;  Byron  Jacksor. 
Iron  Wks.  v.  Wks.,  197  Fed.  44. 
627-54  Hancock  v.  Boyd,  170^  Fed. 
600. 

627-56  Clark  v.  Co.,  160  Fed.  512. 
627-57  Overend  t\  Co.,  19  Ont.  L.  E. 
642;  Beckwith  v.  Co.,  174  Fed.  1001; 
Am.  S.,  etc.  Co.  i\  Co.,  160  Fed.  125. 
Must  prove  the  priority  strictly. — Phoe- 
nix Knitting  Wks.  P.  Eich,  194  Fed. 
721. 

628-60  Moline  P.  Co.  t\  Plow  Co., 
212  Fed.  727  (C.  O.  A.);  Gamewell,  etc. 
Co.  v.  Commission,  199  Fed.  182;  San 
Francisco  Cornice  Co.  v.  Bevrle,  195 
Fed.  516,  115  C.  O.  A.  426;  Victor  T. 
M.  Co.  V.  Co.,  177  Fed.  248  (doubt  re- 
solved in  favor  of  complainant).  See 
Western  T.  Co.  v.  Eainear,  156  Fed. 
49. 

629-62  Moline  Plow  Co.  v.  Plow  Co.. 
212  Fed.  727  (C.  C.  A.);  Elec,  etc.  Co. 
V.  Battery  Co.,  211  Fed.  154;  Kryptok 
Co.  v.  Lens  Co.,  207  Fed.  85;  Phoenix 
Knitting  Wits.  v.  Eich,  194  Fed.  708; 
Corrington  v.  Air  Brake  Co.,  178  Fed. 
711,  103  C.  C.  A.  479;  Beckwith  v.  Co., 
supra;  Buser  v.  Co.,  151  Fed.  478,  81 
C.  C.  A.  16;  United  S.  &  C.  Co.  r. 
Beattie,  149  Fed.  736,  79  C.  C.  A.  442. 
Evidence  held  insuificient. — Moyer  v. 
Co.,  178  Fed.  830,  102  C.  C.  A.  504. 
Evidence  must  be  clear  and  satisfac- 
tory. Green  F.  S.  Co.  v.  S.  Co.,  205 
Fed.  745;  Sipp  E.  &  M.  Co.  v.  Co., 
142  Fed.  149,  73  C.  C.  A.  3'67. 
630-66  Stuart  V.  Co.,  149  Fed.  748, 
79  C.  O.  A.  60. 

630-67  New  England  M.  Co.  v.  Co., 
150  Fed.  131,  '80  O.  0.  A.  85;  Colum- 
bus 0.  Co.  V.  Co,,  148  Fed,  622,  78  O. 
C.  A.  394. 

630-69  Where  prior  use  is  shown, 
burden  rests  upon  patentee  to  establish 
validity.  Virtue  r.  Mfg.  Co.,  123  Minn. 
17,   142   N.   W.   930. 

631-70  Am.  O.  Co.  v.  Mills,  149  Fed. 
743,  79  C.  O.  A.  449. 
631-71  Certain  and  convincing  evi- 
dence, required.  Single  Tube,  etc.  Co. 
t\  Wks.,  174  Fed.  50. 
631-72  Interurban  B.  &  Terminal 
Co.  v.  Mfg.  Co.,  186  Fed.  166,  108  C. 
0.  A.   298. 

632-75  W.  W.  Slv  Mfg.  Co.  v.  Eus- 
sell  &  Co.,  189  Fed.  61,  110  O.  O.  A. 
625;  Victor  T.  M.  Co.  v.  Co.,  177  Fed. 
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24'8;  International  T.  Mfg.  Co.  v.  Co., 
171  Fed.  6.31,  96  C.  C.  A.  395;  Saun- 
ders V.  Miller,  33  App,  Cas.  (D.  C.)  456 
(proof  must  be  clear  and  convincing). 
iiS'2-7G  Internat.  T.  Mfg.  ('o.  v.  <:o., 
supra;  Saunders  v.  Miller,  33  App.  Cas. 
(L).  C.)   436. 

Withdrawal  of  first  application,  with 
consent  of  patent  ofTico  and  filing  sec- 
ond one,  not  a  bar  to  proof  of  actual 
date  of  invention;  se^'ond  application 
regardcil  as  continuance  of  first.  Cor- 
rin^'ton  v.  Co.,  173  Fed.  60. 
632-78  "Washburne  r.  Co.,  197  Fed. 
552;    B.    P.    Averv    i\    Wks.,    148    Fed. 

214,  78  c.  o.  A.  nn. 

632-70  Victor  T.  M.  Co.  r.  Co.,  177 
Fed.  24S;  Saunders  v.  Miller,  33  App. 
Cns.    (jy.   C.)    456. 

633-80  Louden  M.  Co.  v.  Co.,  148 
Fed.  686,  78  C.  C.  A.  548.  See  Am.  S., 
etc.  Co.  i\  Co.,  160  Fed.  125;  Hotel,  etc. 
Co.  f.  Co.,  160  Fed.  467,  87  C.  C.  A. 
451;  Am.,  etc.  Mfg.  Co.  r.  Co..  161 
Fed.  556;  Am.  G.  T.  Co.  r.  Choate,  159 
Fed.  140,  86  C.  C.  A.  330;  Houghton 
r.  Wks..  153  Fed.  740.  S3  C.  C.  A.  S4. 
Book  in  plaintiff's  possession  admissi- 
ble to  show  l<no\vlo(lgc  of  prior  art. 
Bassett  v.  Const.  Co.,  213  Fed.  810  (U. 
C.    A.). 

633-82  Stafford  v.  Morris,  161  Fed. 
li;'.;  O'Rourke,  etc.  C.  Co.  r.  McMul- 
len,  mo  Fed.  933,  88  C  C.  A.  115. 
634-84  Ehrlich  r.  Ihlee,  5  Rep.  Pat. 
Cas.  (Eng.)  198;  Lucas  r.  Miller,  2 
Rep.  Pat.  Oas.  (Eng.)  155  (better  evi- 
dence of  utility  of  invention  cannot 
bo  had  than  defendant's  attempt  to 
infringe  it);  Overend  r.  Co.,  19  Ont. 
L.  R.  (Can.)  642  (evidence  of  largo 
demand,  cogent);  Am.  L.  M.  ^^fg.  f^o. 
v.  Co.,  174  Fed.  415,  98  C.  C.  A.  612; 
St.  Louis,  etc.  M.  Co.  r.  Co.,  156  Fed. 
57  1.  "H  r.  r.  A.  340. 
Converse  of  rule  has  force  in  determin- 
ing scope  of  patent.  National  M.  O. 
Co.  r.  Co.,  171  Fed.  847,  96  C.  C.  A. 
515. 

634-85  See  Consol.  R.  T.  Co.  r.  Co., 
151  Fed.  237,  80  C.  C.  A.  5^9;  Compto- 
graph  Co.  V.  Co.,  145  Fe.l.  331,  76  O. 
C.   A.   205. 

635-86  Beckwith  r.  Co.,  174  Fed. 
1001;  Bullock  E.  Mfg.  Co.  r.  Co.,  149 
Fed.  409,  79  C  C.  A.  229;  Voigtmnnn 
r.  Co.,  148  Fed.  848.  78  r.  r.  A.  538; 
Kuhn  r.  Co..  157  Fed.  235;  Wills  r.  Co., 
147  Fed.  525.  See  Bonsall  r.  f'o.,  161 
Fed.  564;  FioMing  r.  Co..  154  Fed. 
377,  83  a  C.  A.  3S1. 


Successful  residts. — See  Am.  G.  Co.  r. 

Co..    131    IVd.  595,  SI   C.  C.  A.   139. 

636-89     Overend   r.   Co.,    19   Ont.    L. 

R.    (Can.)    642;    Hancock   P.   Boyd,    17" 

Fe<l.   t)<iO. 

637-90     See   In   re  Garrett,   27   App. 

Cas.    (D.    C.)    19;    In    ro   Thurston,    26 

A[.p.  fas.   (D.  C.)   315. 

638-93    Cook    Co.    r.    Co.,    145    Fed. 

:H'<.   76  p.   O.  A.   222. 

638-9.-     r-lark    r.   Co.,   IGO   Fed.  512. 

639-!)7     Overend    f.    Co.,    19    Ont.    L. 

R.  rr.iii.)  612. 

Chross-examination  of  complainant's  ex- 
pert l)y  whom  prima  facie  case  made, 
cannot  cover  defen.nive  matter  concern- 
ing question  of  noveltv.  Aeolian  Co. 
r.  Co.,  157  Fed.  320. 
Expert  testimony  very  desirable  to  ex- 
plain patents  intro.!ui-ed  to  show  prior 
state  of  art.  General  E.  Co.  r.  Co., 
174    Fed.    1013. 

639-99    Proof    of    utility,    p::-    -  ■ 
for    which    adinissilile.      K'rj'ulili 
ber   Co.    v.   Tire  Co.,   21  li  Fed.    17 
C.    A.). 

639-2     Stillwell     r.     McPhorson.     2ri: 
Fed.   S37;    Electric   O.  &   S.  Co. 
171   Fed.  83.  96  O.   C.   A.  187    d 
sive  where  defects  in  prior  inventions 
overcome). 

64(»-4  See  Am.  Caramel  Co.  c,  Co., 
201    Fed.    363. 

640-7     Am.    W.    M.    Co.    c.    Co.,    151 
Fe.l.  576.  81   C.  O.  A.  120. 
641-8     Clark    r.    Co..    149    Fed.    1001. 
79    P.   C.   A.    511. 

641-11     Krvj.tok  Co.  r.  Lens  Co.,  207 
Fed.    85;    Columbus   C   Co.   r.    Co.,    148 
Fe.l.  622.   78  C.  C.  A.  394.  foil.  Barbed 
Wire   Patent,   U3   V.  S.   275;    Buner  r. 
Co..   151    Fed.  478,  81   C.  C.  A.   16. 
642-12     Hopewell    r.    Sup.    Co..    20.'> 
Fed.    737;    Green    F.    Sh-...    r...    .      SI,.,.. 
Co.,  205  Fed.  745;   De  1 
Co.  r.  Rubber  Co.,  2fi3   1 
C.  A.  286;  T'nited  S.  &  C.  Co.  r.  lieat 
tie.  149  Fed.  736.  79  C  C.  A.  442.    See 
Hopewell    r.    Siipjdv   To..    2'V'    Fed.    737. 
Must  be  supported  by  vi.«dble.  concrete 
contemporaneous     proof. — Hot. ew  ell     r. 
Sup.    Co.,   2'»3    Fe.l.    737;    He  L.nski,   ete. 

Tire    Co.'  r.    Rubber    <",>      '.    OSfi. 

122  0.  C.  A.  286.     See  1-  Nor- 

ris  Co.  r.  Simpson  Bros.,  -  ■-    ■  '1.  "^7. 
121    C.  C.   A.   113. 
642-1.'*    See  Williams  r.  R.  Co..  16i 

Fe.l,    371. 

642-16  Hillnrd  r.  Co..  I.Tfl  Fed.  439, 
f^G  C.  C.  A.  469:  Weptinghouse,  et<*. 
Mfg.   Co.    r.   Co..   156    Fed.   582.   84   C 
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O.  A.  348.     See  Pope  Mfg.  Co.  v\  Arn- 
old, 177  Fed.  419. 

644-30     Bell  v.  MacKinnon,  149  Fed. 
205,   79   C.   C.   A.   163. 
644-31     See  Beckwith  v.  Co.,  74  Fed. 
1001. 

644-33  See  Westinghouse,  etc.  Co.  v. 
Co.,  153  Fed.  890,  82  C.  C.  A.  636. 
645-34  Abandonment  of  device. 
United  S.,  etc.  Co.  v.  Greenman,  153 
Fed.  283,  82  C.  C.  A.  581.  See  Buser 
r.  Co.,  151  Fed.  478,  81  C.  C.  A.  16. 
645-35  Device  not  practically  oper- 
ative. Van  Epps  v.  Co.,  143  Fed.  869, 
75  C.  O.  A.  77. 

645-37     Malignani    v.    Co.,    177    Fed. 
430. 

647-35     Bradley  v.   Eccles,   144  Fed. 
90,    75    0.    C.   A.   248. 
Proof   of   constant   use  not   necessary. 
Los  Angeles  A.  O.  Co.  v.  Co.,  143  Fed. 
880,  75  C.  C.  A.  88. 

Experimental  use. — Am.  C.  Co.  v.  Mills, 
149  Fed.  743,  79  C.  C.  A.  449. 
648-36  Tompkins  Co.  v.  Co.,  159  Fed. 
133,  S6i  O.  C.  A.  323. 
648-37  Eight  years  of  inaction  as 
proof  of.  abandonment. — Universal,  etc. 
Co.  V.  Co.,  146  Fed.  981,  77  C.  C.  A. 
227. 

Describing  but  not  claiming  invention. 
Kinncar   Mfg.   Co.   t\  Wilson,   142  Fed, 
970,    74   C.   C.   A.   232. 
648-38     See  Davis   &   E,   etc.   Co.  v. 
Co.,  164  Fed.  191. 

649-39  Intention  of  party  in  allow- 
ing former  application  to  be  forfeited 
may  be  gone  into  on  issue  of  abandon- 
ment; such  inquiry  must  be  limited  to 
abandonment  of  invention  particularly 
described  in  such  application.  Saunders 
V.  Miller,  33  App.  Cas.  (D.  C.)  456. 
653-50  "To  allow  the  patentee  by 
parol  testimony,  to  make  a  wholly  dif- 
ferent contract,  and  obtain  an  entirely 
different  grant,  is  utterly  inadmissible. 
Even  as  against  the  government,  the 
other  I'arty  to  the  grant,  this  would  be 
unauthorized  by  settled  principle,  and 
how  much  less  should  it  be  allowed 
against  the  public,  in  no  way  bound  or 
concluded  by  such  grant."  Wolff  Tr. 
Frame  Co.  p.  Am.  Steel  Foundries,  195 
Fed.  940,  115  0.  C.  A.  628. 
653-51  See  Kampfe  v.  Co.,  149  Fed. 
778. 

653-53     Victor  T.  M.  Co.  v.  Co.,  151 
Fed.   601,  81   C.   C.   A.  145. 
Opinion  of  purchaser  of  patent,  imma- 
terial  as  to  its   construction   in   so   far 
as  it  may  tend  to  narrow  rights  paten- 


tee might  have  claimed.  Armstrong  v. 
Belding,  174  Fed.  410,  98  C.  C.  A.  361. 
Omission  of  element. — Edison  G.  Elec. 
Co.  f.  Co.,  152  Fed.  437,  81  C.  C.  A. 
579. 

653-54  See  Am.  S.,  etc.  Co.  v.  Co., 
160  Fed.   108. 

653-56  National,  etc.  S.  Co.  v.  Co., 
151  Fed.  19,  80  C.  C.  A.  485;  Eobins 
C.  B.  Co.  V.  Co.,  145  -Fed.  923,  76  (J. 
C.  A.  461. 

655-64  U.  S.  v.  Patterson,  205  Fed. 
292. 

655-66     Ensign   v.    Coffelt,    102    Ark. 
568,  145  S.  W.  231,  cit.  this  text. 
655-68     See  Shelby  S.  &  T.  Co.  v.  Co., 
151  Fed.  64,  160  Fed.  928,  88  C.  C.  A. 
110. 

Original  assignment  or  proved  copy 
but  not  abstract  of  record  thereof  in 
patent  office  may  be  used  to  prove  as- 
signment. Johnston  t\  Well  Wks.  Co., 
208  Fed.  145,  125  C.  C.  A.  361. 
656-69  Valvona-M.  Co.  v.  Perella, 
207  Fed.  377;  U.  S.  V.  Patterson,  205 
Fed.  292;  Wright  Co.  v.  Herring-Cur- 
liss  Co.,  180  Fed.  110,  rev.  order  177 
Fed.  257,  103  C.  C.  A.  31;  Societe  Fab- 
riques  v.  Lueders,  142  Fed.  753,  74 
C.  C.  A.  15;  Gray  v.  Grinberg,  147  Fed. 
732.  See  Miller  v.  Wks.,  160  Fed.  501; 
O'Eourke  Eng.  Con.  Co.  P.  McMullen, 
150  Fed..  338. 

Evidence  sufficient. — Nat.  Binding 
Mach.  Co.  r.  Eisler,  197  Fed.  175;  Deck- 
er  V.  Smith,  196  Fed.  784;  Tilden-Thur- 
ber  Co.  v.  Theodore  W.  Foster  &  Bro. 
Co.,  195  Fed.  538. 

Proof    of    threatened    infringement.— 
Gray  v.  Grimberg,  147  Fed.  732. 
In    suit    under     §4918,    actual    conflict 
must    be    shown.      Donner    v.    Co.,    160 
Fed.  971. 

Complainant  must  establish  facts  ex- 
cusing delay  in  applying  for  reissue 
of  patent.  Sirocco  E.  Co.  v.  Co.,  171 
Fed.   440. 

656-70     Identity  of  product  is  some 
evidence  of  identity  of  process.    Green 
F.  Shoe  Co.  r.  Shoe  Co.,  205  Fed.  745. 
Process    and   product. — ^^See   Downes   v, 
Co.,  150  Fed.  122,  80  C.  C.  A.   76. 
657-73     Murray  v.  Co.,  206  Fed.  465, 
124  C.  C.  A.  371;  Crowe  r.  Co.,  206  Fed 
164;     Gillette     Safety     Eazor     Co.     P. 
Eazor    Co.,    197    Fed.    574;    Gen.    Elec 
Co.  V.  Allis-Chalmers  Co.,  197  Fed.  558 
Parker  v.  Stebler,  177  Fed.  210,  101  C 
C.  A.  380;  Union  M.  Co.  i\  Co.,  162  Fed 
148,  89  C.  C.  A.  172;  Superior  D.  Co.  r. 
Co.,   160  Fed.  504;   Hardison  v.  Brink 
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man,  156  Fed.  902;  Western  T.  Co.  c. 
Eainear,  15G  Fed.  49. 
6.>7-75  See  Ruriiford  C.  Wks.  v.  Co., 
].":)  Fo,l.  4.36,  86  C.  C.  A.  416. 
657-76  Morton  T.  Co.  v.  Co.,  177 
Ko.l.  9.31,  101  C.  C.  A.  211;  Am.  S.  S. 
Co.  i\  Co.,  176  Fed.  557,  100  C.  C.  A. 
193. 

Possession  of  infringing  device  does 
not  show  liifrin,i:''niciit,  it  not  bein^ 
shown  who  made  it  or  that  it  was  ever 
used  or  sold.  Sheflield  C.  Co.  v.  Co.,  177 
Fed.    713. 

"Anticipation  of  patents  must  be  prov- 
en by  evidence  so  cof,'ent  as  to  leave 
no  reasonable  doubt."  Underwood  T. 
Co.  V.  Co..  165  Fed.  927. 
657-77  Oral  evidence  based  on  mem- 
ory and  an  old  invention,  not  produced, 
must  remove  reasonable  doubt  as  to 
priority  of  infringed  invention.  Par- 
ker r.  Stebler,  177  Fed.  210,  101  C.  C. 
A.   380. 

658-78  Macbeth  E.  G.  Co.  v.  Co., 
199  Pod.  154;  U.  S.  F.  Co.  r.  Caesar, 
160  Fed.  943,  88  C.  C.  A.  162.  See  Iron- 
olad  Mfg.  Co.  V.  Co.,  143  Fed.  512,  74 
0.  C  A.  372;  Lidgerwood  M.fg.  Co. 
r.  Co.,  150  Fed.  364;  Blamire  r.  Wks.. 
149  Fed.  780;  Friodbcrger  A.  Mfg.  Co. 
r.  Chapin,  151  Fed.  264. 
Distinction  between  combination  and 
aggregation. — Ain.  C.  M.  Co.  r.  Helm- 
stottor.  112  Fed.  97S.  74  C  C.  A.  240. 
Interchangeability  of  part  not  conclu- 
sive test  of  iiifriiigcinent.  Columbia 
W.  Co.  t\  Co.,  143  Fed.  116,  74  C.  C. 
A.  310.  Comp.  Ball  B.  Co.  i\  R.  Co., 
147   Fed.   721. 

658-79     Scott  v.  Lazoll.  160  Fed.  472, 
'87    C.    0.    A.    456;    Cameron    S.    T.    Co. 
r.    Spgs.,    159    Fed.    453,    86    C.    C.    A. 
48.3;  Indiana  Mfg.  Co.  v.  Co.,  154  Fed. 
365,   83   C.   C.  A.   343. 
All  evidence  tending  to  show  state  of 
art   at    time    of    in\ontion    in    issue,   a<l- 
missible.     Holt  Mfg.  Co.  r.  Co.,  172  Fed. 
409.   f»7   C.  C.  A.   107. 
658-81     Rois    i\    Rnsenfeld,   204   Fed. 
2S2.   122   C.   C.   A.  4S0. 
Testimony  of  prior  patentee  admissible 
in    rebuttal.      Blackledgo    i'.    Absorber 
Co..  213  Fed.  47S. 

65f)-84  Weight  of  prior  adjudica- 
tion.— On  ai'pliention  for  injunction 
judgments  in  other  Jurisilictions  are 
almost  conclusive;  they  unht  be  over 
come  by  convincing  jiroof.  Tf  now  tes 
timony  offered  to  show  anticipation  it 
must  establish  it  beyond  reasonable 
doubt.     Warren  Bros.  Co.  v.  Montgom- 


ery, 172  Fed,  414.  Interference  pro- 
ceedings, oniv  evidentiary.  Novelty  U. 
Mfg.  Co.  r.'Brookfield,  170  Fed. '»46, 
95  C.  C.  A-  516. 

Testimony  of  deceased  witness  in  for- 
mer  suit   to   wliich   parties  h.rcjn    were 
I>rivies,  admissible.     Rumford   C.   Wks. 
r.  Co.,  159  Fed.   136.  86  C.  C.  A.  416. 
659-85     See  c;,,,i„tti  U.  Co.  r.  Bow- 
sky,  1  13  F.d.  ."'V  74  C.  C.  A.  617. 
659-87     See   f'umming   v.   B.nker,    144 
Fed.  395,  75  C.  C.  A.  373;  Loew  F.  Co. 
r.  Co.,  164  F.d.  '^"i,  90  C.  C.  A.  637. 
660-90     Li.  ht.,, stein    r.    Phij'ps.    161 
Fed.  578;  Am.  C  To.  V.   "'  "      "     •   '"■  1. 
147,  89  C.  O.  A.  171;  W. 

Mfg.   Co.   l\  Co.,   159   r...    ..,.     i  p. 

Morton  T.  Co.  r.  Co..  161  Fed.  546, 
Marking  or  notice  to  defend.nnt  may  be 
proved  anv  time  prior  to  final  ileorec. 
Underwood  T.  Co.  r.  Co.,  171  Fed.  116. 
660-94  Wricht  Co.  r.  Co.,  177  Fed. 
257;  St.  Louis,  etc.  M.  Co.  v.  Co..  161 
Fed.  725,  88  C.  C.  A.  5'<5:  Earll  r.  R 
Co.,  157  Fed.  241;  Karfiol  r.  Rn*hr.>r, 
151  Fed.  777.  See  Hall  S. 
153  Fed.  907,  S2  C.  C.  A.  G'  r. 

T/aas.  150  Fed.  7«i4,  80  C.  C.  A.  :■  ■  '. 
661-96  llartrford  r.  Co.,  172  Fed. 
676,  indicating  proof  required. 
661-97  Abani^oned  applientian  not 
given  weight  on  hearing  of  npplicntioo 
for  preliminary  injunction  in  abs^enco 
of  satisfactory  testimony  of  priority 
of  invention.  Wright  Co.  r.  Co.,  177 
Fed.  257;  Wright  Co.  r.  Paulhan,  177 
Fe.I.   261. 

66:2-2  Westinghouso  B.  Co.  r.  Mfg. 
Co.,  225  U.  S.  fiivj.  32  .Sup.  Ct.  691,  56 
L.  ed.  1222;  .M.Slierrv  .Mfg.  Co.  r.  Co., 
160  Fed.  948,  89  C.  C.  A.  26;  Force  r. 
Co.,  143  Fed.  894,  75  C.  C.  A.  102.  See 
y\nst  V.  Co.,  154  Fed.  45,  83  C.  C.  A. 
157. 

663-4  Canda  v.  C  .  '-'  "ed.  17S,  SI 
C,  C.  A.  420.     So.  Mfg.  Co. 

r.  Co.,  160  Fed.  94''.  -:•  ■      c.  A.  26. 
663-6     Force  r.  Co.,  113  Fed.  894,  75 

C.    C.    A.    102.      Comp.    P-  -    -.    Co., 

162  Fed.  472,  89  C.  C.  A  .  <;ar- 

rotsnn  r.  Clark,  111  U,  •  .  .-  .  Seo 
Dowagiac  Mfg.  Co.  c.  Co.,  162  Fed.  479, 
89   C    C.   A.   .399. 

664-8     Profits  no'  i  action  at 

law   for  damages.  fJ.   M.   Co. 

n.  Hermann,  160  Fed.  sW,  67  C.  C.  A. 
247;  Brown  r.  Lanvon,  148  Fed.  838, 
78  C.  C.  .\.  .528. 

664-10  See  Markie-L.  M.  Co.  r. 
Cazirr.  157  Fed.  88.  84  C.  C.  A.  591, 
13S  Fed.  654,  71  C.  C.  A.  104. 
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664-11.  Fox  t\  Co.,  158  Fed.  422,  if 
license  fees  varied  damages  measured 
by  those  prevailing  at  time  of  sep- 
arate infringement.  See  Mast  v.  Co., 
15-t  Fed.  45,  83  C.  C.  A.  157. 
Prerequisite  to  inquiry  into  details  of 
defendant's  business  is  an  interlocutory 
decree  sustaining  ,  claims  and  finding 
infringement.  Slocomb  &  Co.  V.  Mach. 
Co.,  201   Fed.  101. 

665-13  Collusion.  Mast  f.  Co., 
supra. 

666-15     McCune  v.  E.   Co.,  154  Fed. 
63,   83    C.   C.   A.   175. 
666-19     Mast  v.  Co.,  154  Fed.  45,  83 
C.  C.  A.  157. 

Patentee  must  show  profits  resulting 
from  use  of  infringing  parts  where 
defendant  made  improvements  on  pat- 
ent, regardless  of  failure  of  latter  to 
keep  books,  no  change  in  so  doing  be- 
ing made  after  charge  of  infringe- 
ment  known.  Westinghouse  E.  &  M. 
Co.  V.  Co.,  173  Fed.  361,  97  C.  C.  A. 
621. 

Measure  of  profits  for  use  of  machine 
is  what  was  saved  to  defendant  by  its 
use  over  other  available  machines;  but 
if  it  appears  products  of  machine  could 
not  have  been  produced  without  loss 
independently  of  it  all  profits  made  on 
them  may  measure  defendant's  liabil- 
itv.  Novelty  G.  Mfg.  Co.  v.  Brookfield, 
170  Fed.  946,  95  O.  C.  A.  516. 
Uncertainty  as  to  amount  of  profits 
must  be  removed  by  deliberate  in- 
fringer. Novelty  G.  Mfg.  Co.  i>.  Brook- 
field,  supra. 

667-S3  Co7np.  Cauda  i>.  Co.,  152  Fed. 
178,  81  C.  C.  A.  420. 
668-27  Failure  of  defendant  to  pro- 
duce books  justifies  estimates  by  his 
employes  of  number  of  infringing  ar- 
ticles made.  Yesbera  v.  Co.,  166  Fed. 
120,  92  C.  C.  A.  46. 
668-28  Laches  as  defense.  Safety  C. 
etc.  Co.  V.  Co.,  160  Fed.  476;  Germer 
S.  Co.  V.  Co.,  157  Fed.  842;  Hillard  v. 
Co..   151   Fed.   34. 

Ineligibility  of  assignment  for  record 
not  matter  of  defense.     Delaware,  etc. 
T.  Co.  V.  Co.,  160  Fed.  928,  88  C.  C.  A. 
110,  af.   151  Fed.  64. 
Discontinuance    of   infringem.ent    prior 
to  suit.    See  Deere  &  W.  Co.  v.  Co.,  153 
Fed.   177,  82   C.   C.  A.  351. 
Non-user  as  defense. — See   ContinentaJ 
P.   B.   Co.    v.   Co.,    150   Fed.   741,   80   C. 
C.  A.  407;  U.  S.  F.  Co.  v.  Bradley,  149 
Fed.  222,  79   C.  C.  A.  180. 
669-29     Wold    v.    Thayer,    148    Fed. 


227,  78  C.  C.  A.  350:  Comp.  St.  Louis, 
etc.  M.  Co.  V.  Co.,  161  Fed.  725,  88  C. 
C.  A.  585. 

669-33  See  Lincoln  I.  Wks.  V.  Co., 
142  Fed.  967,  74  C.  C.  A.  229. 


PAUPERS 

673-6     Eipton  p.  Brandon,  80  Vt.  234, 
67    A.    541. 

Value  of  relief  extended,  presumed  to 
be  reasonable  value  •  of  maintaining 
pauper  at  poor  farm,  though  he  may 
have  performed  such  work  as  he  was 
able.  Hamilton  County  v.  Hollis,  141 
la.  477,  119  N.  W.  978. 
674-7  Wellington  v.  Corinna,  104 
Me.  252,  71  A.  889,  proof  of  notice  by 
de    facto    officer. 

674-9     Washington   Co.  ^.County,  137 
la.  333,  113  N.  W.  883;  Hewitt  v.  Coun- 
ty, 103  Minn.  41,  114  N.  W.  261. 
675-11     Washington    Co.    v.    County, 
137  [a.  333,  113  N.  W.  833. 
677-SO     Whately     i\     Hatfield,     196 
Mass.    393,    82    N.    E..    48. 
681-33     Bernard    v.    Bedminster,    74 
N.  ,J.  L.  92,  64  A.  960. 
Assessment  of  tax  by  assessor  against 
person,    not   admissible    on    question    of 
residence.     Rockland  v.  Union,  100  Me. 
67,  60  A.  705. 

686-48     Jericho     v.     Huntington,     79 
Vt.  329,  65  A.  87. 

688-56     See  vol.  9,  p.  700,  n.  1,  and 
supplement    thereto. 
688-58     See  vol.  9,  p.  704,  n.  20,  and 
supplement    thereto. 
689-59     Wellington    v.    Corinna,    104 
Me.    252,    71    A.    889. 
690-60     Wellington  V.  Corinna,  supra. 
695-74     Testimony  as   to   expense   of 
keeping  all  inmates,  competent  to  show 
expense   per   capita.     Dallas   County   i\ 
Thornley,  140  la.  355,  118  N.  W.  530. 


PAYMENT 

700-1  Denver  E.  W.  Wks.  Co.  a 
Elkin,  196  Fed.  40,  116  C.  C.  A.  55; 
K'irkland    l\    Arnold,    178    Ala.    227,    59 

5.  162;  Foster  i\  Luck  (Ark.),  165  S. 
W.  267;  Continental  Gin  Co.  r.  Ben- 
ton, 104  Ark.  367,  149  S.  W.  528;  Black 
V.  Eoberson,  87  Ark.  641,  112  S.  W.  402, 
Hamby  v.  Brooks,  86  Ark.  448,  111  S. 
W.  277;  Smith  v.  Weatherford,  92  Ark. 

6,  121  S.  W.  943;  Sanguinetti  V.  Pelli- 
grini,  2  Cal.  App.  294,^^83  P.  293;  Har- 
vey f.  E.   Co.,  44  Colo.  258,  99  P.  31; 
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Mercer,  etc.  Co.  v.  Mfg.  Co.,  87  Conn. 
691,  '89  A.  909;  O'Lou-hlin  v.  Poli,  82 
Conn.  427,  74  A.  763;  Int.  H.  Co,  v. 
Smith,  51  Fla.  220,  40  S.  840;  Justice  v. 
Mill  Co.,  13  Ga.  App.  389,  79  S.  E.  223; 
Chapman  v.  Meiling,  147  111.  App.  411; 
Evans  v.  C.  Co.,  142  111.  App.  37.5; 
Stephens  v.  Neilson,  142  111.  App.  263; 
Supreme  Lodge  v.  Hinsev,  241  111.  3H4. 
89  N.  E.  728;  Lassweir?'.  Cahan,  122 
Til.  App.  .513;  Haspar  v.  Weitr-amp,  167 
Ind.  371,  79  N.  E.  191;  Gas  Belt  T.  Co. 
V.  Ward,  43  Ind.  App.  537,  87  N.  E. 
1110;  Jamison  v.  Auxier,  145  la.  654, 
124  N.  W.  606;  Delana  v.  Voss  (la.), 
114  N.  W.  1076;  Toms  Creek  C.  Co.  r. 
Skeene,  28  Ky.  L.  B.  962,  90  S.  W.  993; 
Lovd  M.  Co.  i'.  Long,  123  La.  777,  49 
S. '521;  Essex  F.  Co.  r.  Danforth.  Ill 
Me.  212,  88  A.  651;  Hawkins  r.  Rouie, 
121  Md.  147,  88  A.  126;  Baldmn  v. 
Porter  (Mass.).  104  N.  E.  492;  Swift 
V.  Boyd,  202  Mass.  26,  88  N.  E.  439_; 
Van  Sceiver  v.  King,  176  Miih.  605, 
142  N.  W.  1069;  Christians  r.  Chris- 
tians, 108  Minn.  157,  121  N.  W.  633; 
Greenburg  v.  Saul,  91  Miss.  410,  45  8. 
569;  Stewart  v.  Graham,  93  Miss.  251, 
46  9.  245;  Winfrev  l\  Matthews.  174 
Mo.  App.  713,  161  S.  W.  583;  Donijan- 
ovic  r.  Hartman,  169  Mo.  App.  204.  152 
S.  W.  424;  Union  B.  Co.  r.  Co.,  143 
Mo.  App.  300,  126  S.  W.  996;  Stelte- 
meier  r.  Barrett,  145  !Mo.  Ap]>.  534,  122 
S.  W.  1095;  Harrison  r.  Dovle.  163  Mo. 
App.  602,  147  S.  W.  504;  West.  Puh. 
Co.  V.  Corbett,  165  Mo.  Ajip-  7,  145  S. 
W.  868;  Barrett  v.  Kern,  141  Mo.  App. 
5.  121  S.  W.  774;  Wessel  r.  Bishop,  76 
Neb.  74.  107  N.  W.  220;  Gravert  r. 
Goothard,  81  Neb.  99,  115  N.  W.  559; 
Tonn  r.  Pier  (N.  J.),  89  A.  510;  Squire 
V.  Ordemann,  194  N.  Y.  394.  S7  N.  E. 
435;  Rkellv  i\  Mortimer,  154  App.  Div. 
921,  138  N.  Y.  S.  1100;  Salomon  r. 
Fiske,  78  Mis.-.  406.  138  N.  Y.  S.  422; 
Simon  r.  Krimko,  123  N.  Y.  S.  697; 
Steele  r.  Leopold,  135  App.  Div,  247, 
120  N.  Y.  S.  569;  C.  :M.  Co.  r.  Car 
ruth,  135  App.  Div.  36,  119  N.  Y.  S. 
784;  Little  r.  ISf.'f'lain,  134  App.  Div. 
197,  118  N.  Y.  S.  916;  Plant  r.  Straub. 
131  App.  Div.  154,  115  N.  Y.  S.  14S; 
Dowdnll  r.  Borgfeldt.  113  N.  Y.  S 
1069;  Murphv  r.  Pnnter.  62  Or.  522,  125 
P.  292;  Beh'n  r.  T?os.nt7.in.  5  Phil.  Tsl. 
660;  Willinms  r.  Smith.  29  P.  T.  526.  72 
A.  1093;  Talbert  r.  Talbert,  97  S.  C.  136. 
81  S.  E.  644;  Eichnrds  r.  Osborne  fTex. 
Civ.V  164  S.  W.  392;  Hutton  r.  Peder- 
son  (Tex.  Civ.),  153  S.  W.  176;  Tilt-K. 
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S.  Co.  1-.  llaggartv  (Tex.  Civ.),  11}  .< 
W.  386;  Ilelnur  v.  Co.,  55  Wash.  5.'.>«. 
104  P.  7S3;  Drake  i\  Drake,  142  Wir^ 
602,  126  N.  W.  19;  Baehr  r.  Bucll,  Li.': 
Wis.  119,  113  N.  W.  433;  Chapman  r. 
Carrotherg  (Wyo.),  129  P.  434. 
See  vol.  2,  p.  501,  n.  92;  vol.  6,  p.  312, 
n.  40;  vol.  7,  p.  523,  n.  67;  vol.  8,  |i. 
50S,  n.  24;  p.  668,  n.  56;  p.  764,  n.  52; 
vol.  9,  p.  572,  n.  31;  vol.  1.3,  p.  727,  n. 
25;  and  supplement  thereto. 
Where  recovery  based  on  nonpayment. 
burden  of  l>roof  on  i)Iaintiflf.  .Utmaii 
r.  Bungay  Co.,  146  X.  Y.  S.  949. 
Administrator  suing  for  value  of  serv- 
ices of  rittornev  h;is  burden.  Winter 
r.   Pollack    (Al;i.\  OO  S.   11. 

Different  nile  applies  in  cash  sale  in 
which  no  credit  is  given  ancl  title  iloes 
not  pass  until  payment  of  considera- 
tion. Daughdrill  r.  Lockhart  (Ala.), 
61  S.  802. 
Plaintiff  must  first  prove  amount  due. 

1).    11.    H;iMwin    \    <  n.    r.    M.imt.    1."."    I.'l 

41M.  I'M)  N.  w.  r.ir.. 

"AVhere  the  proof  of  pasrment  is  in 
the  eX(  lusivo  knowledge  and  control  of 
the  plaintiff,  the  burden  is  on  him  to 
produce  it."  Schneider  l\  Money,  242 
Mo.  36.  145  S.  W.  ^23. 
Evidence  insufficient. — .Smith  r.  Pitts, 
167  Al.T.  461,  52  S.  402;  Ware  r.  Ben- 
nett. 143  Kv.  743.  137  S.  W\  532; 
Sriden fried  r.  Pllman,  123  X.  Y.  S.  2. 
701-2  Harrison  r.  Pu.sspII.  17  Ma. 
196,  105  P.  48;  Zang  r.  Co.  (Tex.  Civ.), 
125  S.  W.  85. 

701-:i     Janvier  r.   fulbreth,  5   Ponne. 
(Del.)    505,  63   A.  3(i9;    People's  Hk.   r. 
Stewart,   136   Mo.   Apj..   2».    117   S.    W. 
99;    Dose   r.   Hirs«h,  «5   Misc.  515.   120 
N.   Y.   S.   91.   </i.wj/).   Cochran    r.   Tleich, 
91    Hun    440.    36    X.    Y.    S.    233;    Arpo 
Mfg.  Co.  V.  Parker.  52  Wa.nh.  100,   100 
P.   ISS.     Cotiirn.   Pollak   r.  Winter,  173 
A  In.    550.    .55   !^.    82S. 
7<H-t     Smith    r.    Bk..    61    Mis-- 
111    \.   Y.   S.   56;   Olson    r.  Day. 
D.  l.'.o,  120  X".  W.  ''«J3. 
701-5     Ariston    Realty    Co.    r.    Bern 
stein,   in    X.   Y.  S.   .53S. 
701-6     Good    r.    Arkin.    147    111.    App. 
390;    Am.   C.   &    F.   Co.  c.  Co.,  221    Pa. 
529.   70  A.   ^67. 

702-7  King  r.  MeConncll,  57  Fla. 
77  40  S  539;  West  Pub.  Co.  r.  Cor- 
bett. 165  Mo.  \]<v.  7.  145  S.  W.  sa<»: 
McCorniack  H.  Mnch.  Co.  r.  Blair.  14»5 
Mo.  App.  374.  124  S.  W.  49:  Groomor 
V.  McMillan,  143  Mo.  App.  612,  12S  S. 


Vol.  9 


PAY3IENT 


W.  285  (check) ;  Am.  C.  &  F.  Co.  r.  Co., 
221  Pa.  529,  70  A.  867. 
702-8     Lomax    v.    Bk.,    46    Colo.    229, 
104  P.  85;  Hill  v.  Waight,  140  la.  584, 
118  N.  W.  877. 

703-11  Berger  v.  Berger,  44  Pa. 
Super.    305. 

703-13  Stone  t\  Eich,  160  N.  C.  161, 
75  S.  E.  1077. 

703-15  Van  Sceiver  r.  King,  170 
Mich.  605,  142  N.  W.  1069  (complain- 
703-16  Eoberts,  Johnson  &  Rand 
Shoe  Co.  v.  McKim,  34  Nev.  191,  117 
P.   13. 

703-17  Checks  presumptively  repre- 
sentative of  payments  or  given  in  ex- 
change for  money.  Leask  v.  Hoagland, 
64  Misc.  156,  118  N.  Y.  S.  1035. 
Payment  from  month  to  month  pre- 
sumed payment  in  full  of  all  liability. 
Morrow  v.  Prankish  (Del.),  89  A.  740. 
Order  of  court  confirming  composition 
of  creditors  raises  presumption.  Hem 
V.  Allen,  179  III.  App.  223. 
Payment  of  note  when  due  presumed 
as  between  maker  and  holder  of  col- 
lateral in  action  for  accounting.  Des 
Moines  Nat.  Bk.  v.  Sisson,  143  la.  191, 
121   N.  W.   533. 

No  presumption  of  payment  into  state 
treasury  unless  money  placed  in  hands 
of  designated  officer.  Daily  v.  S.,  171 
Ind.  646,  87  N.  E.  4. 
704-19  As  between  husband  and 
wife  it  is  presumed  property  bought 
by  him  in  her  name  was  gift  to  her, 
and  not  he  intended  to  pay  debt  due 
her.  Hamby  P.  Brooks,  '86  Ark.  448, 
111  S.  W.  277. 

704-30  Brady  v.  Brady,  110  Md. 
656,  73  A.  567;  Hall  v.  O'Brien,  160 
App.  Div.  851,  146  N.  Y.  S.  551;  Raski 
r.  Wise,  56  Or.  72,  107  P.  984;  Gray  i\ 
Tribue  (Tex.  Civ.),  118  S.  W.  808. 
Contra,  see  supra,  "Bills  and  Notes," 
502-93,  516-29;  vol.  2,  p.  502,  n.  93; 
vol.  8,  p.  6S9,  n.  58,  p.  761,  n.  40,  and 
supplements  thereto. 
704-21  Hudson  V.  Williams,  6 
Penne.  (Del.)  550,  72  A.  985;  Stephen- 
son V.  Ins.  Co.,  139'  Ga.  82,  76  S.  E. 
592:  Chamberlain  v.  O'Learv,  161 
Mich.  670,  126  N.  W.  831.  See  supra, 
"Mortgages,"  763-44;  vol.  8,  p.  763,  n. 
44;  vol.  2,  p.  504,  n.  94,  and  supplement 
thereto. 

704-22  Brady  v.  Brady,  110  Md. 
656.  73  A.  567. 

705-25  Rule  not  applicable  to  pos- 
session by  joint  promisor  in  action  by 
Mm  to  recover  from  the  other.    Heald 


V.  Davis,  11  Cush.  (Mass.)  319,  59  Am. 
Dec.  147;  Craig  v.  Craig,  3  Rawle 
(Pa.)  472,  24  Am.  Dec.  390;  Bates  v. 
Cain,  70  Vt.  144,  40  A.  36.  Contra,  In- 
gram V.  Croft,  7  La.  82;  Chandler  v. 
Davis,  47  N.  H.  462;  Dillenbeck  v.  Dy- 
gert,  97  N.  Y.  303,  49  Am.  Rep.  525. 
705-26  Stevenson  v.  Stunkard,  44 
Ind.  App.  716,  90  N.  E.  106  (negotiable 
note) ;  Casner  v.  Hoskins,  64  Or.  254, 
128  P.  841,  130  P.  55. 
705-28  See  supra,  "Master  and 
Servant,"  508-24;  vol.  8,  p.  763,  n.  46, 
and  supplement  thereto. 
705-29  Fluegelman  v.  Armstrong,  59 
Misc.  506,  110  N.  Y.  S.  967  (filing  sat- 
isfaction of  judgment). 
705-31  Indiana  Ty.  Co.  t\  Assn.,  36 
Ind.  App.  685,  74  N.  E.  633.  See  Tul- 
ley  V.  Bk.,  IS  Ind.  App.  240,  47  N.  E. 
850.  Comp.  In  re  Miller,  33  Pa.  Super 
20. 

706-33  See  vol.  8,  p.  761,  n.  39,  and 
supplement  thereto. 

Failure  to  produce  bonds  an  admission 
of  payment.  Huntington,  etc.  Co.  v. 
Coke  Co.  (W.  Va.),  80  S.  E.  871. 
706-34  Bray  v.  Arnold  (Ga.  App.), 
80  S.  E.  6i68;  Stephens  r.  Neilson,  142 
111.  App.  263;  Fitzgerald  v.  Coleman, 
114  111.  App.  25  (burden  on  party  con- 
tradicting recitals) ;  Partridge  v.  R. 
Co.,  Ill  Me.  589,  90  A.  618  (burden 
on  party  contradicting  recitals) ;  Rich- 
ards t\  Osborne  (Tex.  Civ.),  164  S.  W. 
392.  See  McGahren  v.  Ins.  Co.,  28  Pa. 
Super.  47.  And  see  vol.  7,  p.  524,  n. 
68;  vol.  8,  p.  766,  n.  67;  vol.  9,  p.  479, 
n.  19;  vol.  13,  p.  867,  n.  34,  and  supple- 
ments  thereto. 

If  in  possession  of  plaintiff. — Sexton  v. 
Ins.  Co.,  160  N.  C.  597,  76  S.  E.  535. 
707-35     See      supra,      "Mortgages," 
767-69;   vol.   2,  p.   505,  n.  97,  and  sup- 
plement   thereto. 

707-37  Dodwell  P.  Co.,  90  Ark.  287, 
119  S.  W.  262. 

Judgment  creditor  who  buys  at  execu- 
tion sale,  presumed  not  to  have  paid 
cash.  Lightfoot  V:  Horst  (Tex.  Civ.), 
122  S.  W.  606. 

707-38  Contra,  if  claim  assigned. 
Dial  v.  Co.,  52  Wash.  81,  100  P.  157. 
Execution  of  obligation  by  creditor  to 
debtor.  See  supra,  "Mortgages,"  763- 
51. 

707-39  Leschen  &  S.  R.  Co.  v.  Co., 
173  Fed.  855,  97  C.  C.  A.  465;  ("a 
clear  agreement  by  the  creditor  that 
he  will  take  the  risk  of  the  payment 
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of  the  note,  or  the  imluhitahlc  inten- 
tion of  both  parties  to  that  effect,  is 
requisite  to  extinguish  a  debt  by  the 
takinf?  of  the  debtor's  note");  West- 
ern K.  V.  Foshee  (Ala.),  02  S.  500; 
Manser  r.  Sims,  157  Ala.  167,  47  S. 
270  (subsequent  conduct  of  crctlitor 
may  show  i)ayment  by  receij»t  of 
notes);  Am.  Ins.  Co.  v.  Co.,  93  Ark.  G2, 
124  S.  W.  252;  Burritt  r.  No-ry,  81 
Conn.  502,  71  A.  570;  Bauv'hman  i\ 
Lowe,  41  Ind.  App.  1,  S."?  N.  E.  255; 
Chorn  r.  Zollin;,'er,  M:j  Mo.  App.  lUl, 
128  S.  W.  213;  Atterburv  r.  Kdwa,  01 
Misc.  234.  113  X.  Y.  S.  014;  Virginia- 
C.  Co.  v.  McXair,  139  N.  C.  326,  51  8. 
E.  949;  Sjoli  r.  llo^'onson,  19  N.  D.  82, 
122  X.  W.  lOOS;  Rushing  r.  Citizens' 
Bk.  (Tex.  Civ.).  102  S.  W.  400;  Otto 
r.  Griffin,  54  Wash.  506,  103  P.  789. 
See  Bk.  v.  "Rinpo,  72  Kan.  110,  S3  P. 
119;  Citizens'  Bk.  r.  Kretschmar,  91 
Miss.  608,  44  S.  930;  Weller  r.  Co., 
7  O.  C.  C.  (X.  S.)  303;  Matlock  f. 
Seheuerman,  51  Or.  49,  93  P.  S23,  17 
L.  R.  A.  (X.  S.)  747;  Cochran  c.  Sloin- 
kowski,  29  Pa.  Sui>er.  3S5.  And  see 
vol.  2,  p.  511.  n.  4;  vol.  8,  p.  703,  n. 
51,  and  supplement  thereto.  But  fail- 
ure to  use  (iilij,'once  in  collection  oper- 
ates as  payment  where  it  causes  loss 
to  debtor.  Herron  v.  Mawby,  5  Cal. 
App.  .39,  89  P.  872. 

707-40  Beach  r.  Huntsman,  42  In.l 
App.  205,  85  X.  E.  523  (note  to  thir.l 
person);  Spitz  v.  Morse,  li^4  Me.  147, 
72  A.  178;  Am.  M.  Co.  r.  Co.,  194  Mass. 
89,  80  X.  E.  526.  Cnv}p.  Hoar  v.  Ins. 
Co.,  118  Ai)p.  Div.  4l(i,  103  X.  Y.  S. 
1059.  See  vol.  2,  p.  507,  n.  98,  and  8Ui> 
plement  thereto. 

Checks.— M«ver  r.  Doherty,  133  Wis. 
39^,  113  X.  W.  671,  13  L.  R.  A.  (X.  S.) 
247. 

Acceptance  of  bill  of  exchange. — Ke<'k 
r.  S.,  12  Ind.  Ai.i>.  llH.  3-.i  N.  K.  Sli9. 
708-41  Wipperman  r.  Hardy.  17  Ind. 
Apji.  112.  JO  X.  K.  .")37;  Craswell  r.  Co., 
148  la.  9,  126  X.  W.  9(>8  (note  of  ">an 
aping  partner  for  firm  debt);  Union  B. 
Co.  r.  Co.,  143  Mo.  Api>.  30(i,  120  .S.  W. 
996;  Lee  r.  Larkin,  125  App.  Div.  302, 
109  X.  Y.  S.  480;  Sullivan  c  Saunders, 
66  W.  Va.  350,  66  S.  K.  497  (accpptJinci' 
by  iudpment  creditor).  See  vol.  2,  p. 
510,  n.  3,  and  supplement  thereto. 
Checks.— See  Cox  r.  Hayes.  18  Ind.  App. 
220.   47  N.   E.   844. 

An  Individual  note  pivcn  by  a  manap- 
inp  jLTrtiicr  for  a  debt  ilue  from  the 
firm  is  not  a  payment  of  the  firm  debt 


in    the   absence  of  an   expr.-'^s   at'cept- 
ance  of  it  aH  such.     Cm  '  oau 
Co.,  148  la.  9,  126  X.  W. 
708-42     Am.  ^r.  Co.  r.  Co.,  : 
S9,  SO  X.  E.  520;  McLean  r.  < 
App.  Div.  ]oo,  103  X.  Y.  S.  12a;  lu  r« 
Van  Ha:ip.  n,  8  Pa.  C.  C.  84. 
708-4  4     Lcs.  hen  &  S.  R.  Co.  r.  Co., 
173   Fed.    <5.".-,,  117   C.  O.  A.  465;    Beach 
C.    Huntsman     ''     •      '       /),    83    N.    E. 
1033;    Sj.Kz   e.                       ;    Me.   447,   72 
A.  17S;   .MeU-aii                       •      •    •     Div. 
100,  103   X.  Y.    -  Bar- 
rett.  06  W.  Va ■-.  .  .    :. 

74»8-45     Kevs   r.    Kevs,   217    Mo.   4\ 

110    S.    W.    .".17.    s.,  -.ir.-.r  l.otf. 

708-4G     (  .ft,     158 

Mich.  47,  IJ  •    H.ir- 

vitt,    121    X.    V.  6.   5i*2.  .•  8. 

Co.  V.  Austin,  92  Ark.  2  .   W. 

482. 

Fact  decedent  had  income  mi'"'*  pre- 
sumption he  m:i  '* 
for   boanl    and 

proof  of  express  .  .ii:T'.i.  i  tn   ; 
for.      Haines'    Est.,    17    Pa.    1' 
709-47     Leask   r.  Hoaplan<l.  ■  .    m.-w, 
150.  lis  X.  V.  S.  1035;  Taplin  n.  Marcy, 
81    Vt.  428,  71   A.  72. 
Payee's  loss  of   collateral   security   or 
other      substantial      benefit^      relevant. 
Beach   r.   Huntsman,  42  Ind.  App.  205, 
S5  X.  E.  523. 
709-I8     Oay  r.  Fl- 
52.{;     .^ho<-kleV    r.    < 
00  S.  317;   Roach  r.  ' 
49  S.  578;   Fapan   r.   i 
97  X.  E.  10S7;  Dotv  i.  J;. 
L.    R.    507.   93    S.    W.    6;.- 
Seminary.  20."  Mass.  376.  iM    N.    i  . 
Ix)nge 

X.    W.    U'.i;    1!. 
Misc.   4.  93   X. 
Walp,   221    Pa.    ;.-. 
ley  r.   Runpe.  57  Tc 
W.  .51)6;   Mil  wee  '     1 
195.    115    .S.    W. 
76    Wash.    SS.     1  r. 

Oriflith,  65  W.   Va.   : 
Holwav   r.  Sanborn. 
X.   W.'  95. 

See  vol.  2,  p.  501.  r  ^:  ro!.  IS,  p.  867, 
n.   31,  and   sup]' 

Lapse  of  timp  ^  "t — Van 

Xes.s  r  i>.   m    N- 

Y.  S.    I  '\  "2  Wash. 

3S2.  i:i"  I     .■•-■. 

Death  of  debtor  strenpthen^  prc.«um|> 
tinn.  .Inr^«->n  r.  VtT,  ^'*  Pa.  Di.t.  163. 
710-50  L.  \  .  r.  liovc.  72  K.in.  6'«. 
fi3    P.    201;     RoHenstork     f.    De<«ir.    109 


i),  62  8. 


Ky. 
•  r. 
..'.•1. 


40 

!*  r, 

.  I. . 
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App.  Div.  10,  95  N.  Y.  S.  1064  (cer- 
tificate of  deposit). 

Presumption  of  payment  from  lapse  of 
time  does  not  apply  in  ejectment  by 
vendor 's  grantee.  Eankin  v.  Dean,  157 
Ala.  490,  47  S'.  1015. 
711-51  Parsons  v.  Cannon.(  Del.), 
88  A.  470;  Janvier  V.  Culbreth,  5  Penne. 
(Del.)  505,  63  A.  309  (lapse  of  eigh- 
teen years  raises  no  presumption) ; 
Havnes  v.  Blancliard,  194  Mass.  244, 
80  "N.  E.  504;  Cobb  v.  Houston,  117 
Mo.  App.  645,  94  S.  W.  299  (statute); 
Partridge  v.  Moynihan,  59  Misc.  234, 
110  N.  Y.  S.  539  (after  five  years); 
In  re  Miller's  Est.,  243  Pa.  328,  90  A. 
77;  Roberts  v.  Powell,  210  Pa.  594,  60 
A.  258. 

Non-payment  for  ten  years,  no  execu- 
tion issued,  affords  conclusive  presump- 
tion of  payment.  Bowman  i\  Holman, 
53  Or.  456,  99  P.  424,  statute. 
"In  a  proceeding  to  revive  a  dormant 
judgment,  where  the  judgment  debtor 
pleads  payment,  a  presumption  of  pay- 
ment arises,  and  the  burden  is  upon 
the  judgment  creditor  to  rebut  that 
inference."  Hill  v.  Feeny,  90  Neb.  791, 
134  N.  W.  921,  quoted  Platte  County 
Bk.  V.  Clark,  81  Neb.  255,  115  N.  W. 
787. 

712-53  Jenkins  r.  Seminary  (Mass.), 
91  N.  E.  552;  Williamsburgh  T.  Co.  v. 
Gottsch,  121  N.  Y.  S.  890;  Berger  v. 
Waldbaum,  46  Misc.  4,  93  N.  Y.  S. 
352;  Fidelity  T.  &  T.  Co.  v.  Chapman, 
226  Pa.  312,  75  A.  428.  Comp.  Pool  v. 
Anderson,  150  N.  C.  624,  64  S.  E.  593. 
See  vol.  8,  p.  755,  n.  17,  and  supple- 
ment thereto. 

713-59  Plagins  r.  Bliteh,  &  Ga.  App. 
839,  65  S.  E.  1082,  during  dormancy 
of  judgment  presumption  of  payment 
exists  only  in  favor  of  third  persons.  • 
713-60  Leask  v.  Hoagland,  64  Misc. 
156,  118  N.  Y.  Si.  1035.  Contra,  it 
seems.  Eoush  v.  Griffith,  65  W.  Va. 
752,  65  S.  E.  168.  As  to  payment  for 
domestic  service,  see  supra,  "Master 
and  Servant,"  508-25;  and  as  to  pay- 
ment for  nursing  and  boarding,  see 
supra  "Executors  and  Administra- 
tors," 426-81. 

714-61  P.  V.  Freeman,  110  App.  Div. 
605,  97  N.  Y.  S.  343;  Buckley  v.  Eunge, 
57  Tex.  Civ.  322,  122  S.  W.  596.  Contra, 
Eoach  V.  Cox,  160  Ala.  425,  49  S.  578, 
indicating  McArthur  v.  Carrie,  32  Ala. 
75,  70  Am.  Dec.  529,  and  Harrison  v. 
Heflin,  54  Ala.  552,  are  overruled. 
715-62     Jenkins     v.     Seminary,     205 1 


Mass.  376,  9'1  N.  E.  552;  Puis  v.  R.  Co., 
54  Misc.  303,  104  N.  Y.  S.  374  (admis- 
sion in  papers  on  motion  to  vacate) ; 
Eichards  v.  Walp,  221  Pa.  412,  70  A. 
815  (direct  proof  of  payment  or  proof 
of  facts  and  circumstances  from  which 
it  may  be  clearly  inferred).  See  vol. 
8,  p.  758,  n.  28  et  seq.,  and  supple- 
ment  thereto. 

715-63     In    re   Kohler,    18   Pa.    C.    C. 
184.      See    Hutton    v.    Pederson     (Tex. 
Civ.),    153    S.    W.    176;    vol.    8,   p.    757, 
n.   19,  and   supplement  thereto. 
716-64     Partridge    v.    Moynihan,    59 
Misc.  234,  110  N.  Y.  S.  539. 
Satisfactory    and   convincing    evidence 
required    if    suit    deferred    until    after 
death  of  debtor.     Fidelity  T.  &  T.  Co. 
r.  Chapman,  226  Pa.  312,  75  A.  428. 
716-65     Fidelity  T.  &  T.  Co.  v.  Chap- 
man,  supra. 

From  time  last  installment  due. — Smith 
V.  Timmons,  50  Pa.  Super.  486,  489. 
716-69  Allison  v.  Wood,  104  A^a. 
765,  52  S.  E.  559.  See  In  re  Miller's 
Est.,  243  Pa.  328,  90  A.  77,  burden 
not  shifted. 

717-71  Not  where  sole  purpose  of 
revival  is  for  purpose  of  repelling  pre- 
sumption. In  re  Miller's  Est.,  243  Pa. 
328,  90  A.  77. 

718-79  Plaintiff  may  not  testify  his 
intestate  received  property  from  other 
maker  of  note  to  be  applied  in  part 
payment  of  it.  Hudson  v.  Williams,  6 
Penne.  (Del.)  550,  72  A.  985. 
718-82  Hudson  v.  Williams,  supra 
(acknowledgment  must  be  express) ; 
Budd  V.  Conard,  2  Phila.  (Pa.)  175. 
719-86  In  re  DeHaven,  215  Pa.  549, 
64  A.  779. 

719-89     Cobb    v.    Houston,    117    Mo. 
App.    645,    94   S.    W.    299. 
720-91     Contra,    Hunter    v.    Thurlow, 
18    Pa.   Dist.    661. 

Rebuttal  evidence  must  be  satisfactory 
and  convincing  when  action  brought 
after  debtor's  death.  Hunter  V:  Thur- 
low, supra. 

720-92     W.  B.   Johnson   &   Co.  v.   E. 
Co.,  84  Vt.  486,  79  A.  1095. 
720-93     Light    r.    Stevens,    159    Cal. 
288,  113  P.  659.     Comp.  Brown  v.  Larry 
(Ala.),  44  S.  841. 

Homestead. — Shaffer    v.    Chernyk,    130 
la.  686,  107  N.  W.  801. 
720-94     See  Epply  p.  Von  Phul,  7  O. 
C.  C.    (N.  S.)   449. 

As  between  secured  and  unsecured 
claims.  Fremont  County  v.  Bk.,  138 
la.  167,  115  N.  W.  925;  Bk.  v.  Co.,  27 
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Ky.  L.  R.  645,  85  S.  W.  1103.  But 
see  Campbell  G.  Co.  v.  Co.,  130  Mo. 
App.  474,  110  S.  W.  24. 
721-95  Winston  r.  Farrow  (Ala.), 
40  S.  53;  Briggs  v.  Steele,  91  Ark.  458, 
121  S.  W.  754;  Fremont  County  f.  Bk.. 
138  la.  167,  115  N.  W.  925;  In  re  Hou- 
eye,  115  La.  1066,  40  S.  460;  Campbell 
G.  Co.  V.  Co.,  130  Mo.  App.  474-  110  S. 
W.  24;  Stanwix  r.  Leonanl,  125  App. 
Div.  299.  109  X.  Y.  S.  804;  Fisher  r. 
Co..  47  Tex.  Civ.  58,  103  S.  W.  655. 
721-97  Russell  v.  Amlot,  132  App. 
Div.  584,  116  N.  Y.  S.  lo'in;  Ej.plv  r. 
Von  Phul,  7  O.  C.  C.  (X.  S.)449; 
Gavieres  i\  Tavera,  1  Phil.  Isl.  71 
(after  long  period). 
No  presumption  of  other  business  trans- 
actions between  parties  than  those 
sTiown.  Lvnch  r.  Lvons,  131  App.  Div. 
120.  115  X.  Y.  S.  227. 
721-98  Contra  if  no  other  dobt  duo. 
Briggs  V.  'Steele,  91  Ark.  458,  121  S.  W. 
754. 

721-99     Lawler    t\    Vertte,    166    Mo. 
App.  342,  149  S.  W.  43,  cit.  this  t^xt. 
721-1     Optional    obligation,    jiresumeil 
availed    of.      Fidelitv    T.    &    T.    Co.    v. 
Chapman,  226  Pa.   312,   75  A.   428. 
722-3     Lvnrh  v.  Lvons,  131  App.  Div. 
120.  11.5  X.  Y.  S.  227. 
722-4     And     shifts     the     burden     of 
proof.     Graves   V.   Stone,   76   Wash.   88, 
135   P.    SIO. 

722-5  Xorton  v.  Aiken,  134  Ga.  21. 
67  S.  E.  425  (failure  to  enforce  eol- 
lection  of  note  and  include  it  in  tax 
returns) ;  Havs  r.  Hays,  49  Ind.  App. 
298,  97  X.  E.  198;  Eames  r.  Ins.  Co., 
134  Mo.  App.  331,  114  S.  W.  So.  Sro 
Eevnolds  t-.  Reynolds  (Ala.  App.),  65 
S.  194;  Hutton  i\  Pederson  (Tex.  Civ.), 
153  S.  W.  176. 

Conduct  of  parties. — See  vol.  13,  p. 
Sns,  n.  35  and  suiiplement  thereto. 
Under  plea  of  pasrment,  evidonce  as 
to  pnyinont  in  any  form  is  admissible. 
Xewcomb  r.  La  Roe,  146  X.  Y.  S.  l.">3. 
722-6  S.  r.  Co.,  81  Conn.  56,  70  .\. 
55  (agreement  and  convevanre) ;  lowa- 
M.  L.  Co.  r.  Connor,  13fi  la.  674,  112 
N.  W.  820  (deed  to  be  piven  after 
pavment);  Watrous  r.  Kenvon,  156 
Mich.  404.  120  X.  W.  9S0;  Cobb  r.  ITol- 
lowav,  129  Mo.  App.  212,  10-8  S.  W. 
109;"Boothe  r.  Scriber.  48  Or.  561,  87 
P.  887,  90  P.  1002;  Barber  r.  S.  (Tex. 
Or.),  142  S.  W.  577;  Davidson  v.  Ryle, 
103  Tex.  209,  124  S.  W.  616  (certiified 
copy  of  indorsement  on  ]>nper  in  land 
office).     See  Smith  r.  Robinson  (X.  J.), 


90  A.  1063;  vol.  2,  p.  515,  n.  2.'j  « t  seq., 
and  supplement  thereto. 
722-7     Ladd  r.  Craig,  94  Miss.  659.  47 
S.  777;  TTarstad  v.  Olson,  57  Wash.  26J, 
106  P.  741. 

723-8  Justis  r.  R.  Co.,  12  Cal.  App. 
fi39,  108  P.  328  (railroad  ticket):  Samp- 
son  r.  Ins.  Co.,  85  Xeb.  .•?19,  123  X.  W. 
302;  Am.  L.  Co.  r.  Rickert,  111  X.  Y. 
S.  25.  See  vol.  2,  p.  515,  n.  24,  and 
supplement  thereto. 

723-9     >ragill  L.  Co.  p.  Co.,  90  .\rk. 
421"),   119  S.   W.  822;    Brown  r.   Koffler, 
1.33  Mo.  App.  494,  113  S.  W.  711. 
723-10     Security    M.    L.    Ins.    Co.    c. 
Kleutsch,  169  Fed.  104,  05  C.  C.  A,  432; 
Fidelity  Mut.  Ins.  Co.  r.  Click.  9^  Ark. 
162,  124  S.  W.  704;  Kahn   r.    ' 
Ark.  363,  114  S.  W.  911    (coi, 
not   attacked);    Gregory   r.    IIu.-.IaiiJcr, 
227  Pa.  607,  76  A.  422.' 
724-14     Wisconsin  S.  Co.  r.  Steel  Co., 
20.-^  Fod.  403,  121  C.  C.  A.  507. 
Exception  exists  where  contract  dosip- 
nates  a  person  to  whom  payment  should 
be  made.     Wisconsin  S.  Co.  r.  Steel  Co., 
203  Fed.  403,  121   C.  C.  .\.  507. 
Recital  In  deed  of  decedent,   inadmis- 
sible   aL'ainst    grai-.toos    in    prior    deed. 
Rvle  r.' Davidson.  102  Tex.  227,  115  S. 
W.  28,   foil  Doe  r.  Webber,  3  Nev.  ft 
^fnn.   (Eng.)    586. 

724-15  Grav  r.  Walker,  157  Cah  381. 
ins  P.  278;  S.  r.  Roid,  122  I41.  5!)o. 
47  S.  912;  Am.  L.  Co.  v.  Rickort,  111 
X.   Y.  S.  25. 

725-18  Sexton  r.  Ins.  Co.,  160  X.  C. 
.'97.   76  S.   E.   5.35. 

725-19     Southwestern  T.  &  T.  Co.  C 
Luckett  (Tex.  Civ.).  127  S.  W.  856. 
725-21     I'nion   S.   Wks.   c.  Robinson. 
113   X.  Y.  S.  608. 

725-22  Hudson  r.  Williams.  0  Penne. 
CDd."!  550.  72  A.  9*^5. 
725-23  St.  Louis  &  S.  F.  R.  Co.  C. 
Bertiir  Stono  Co.  (.\rk.^.  142  S.  W. 
830;  P.  r.  Seifert.  1  1  <  •'  V' •  1  -- 
111  P.  270;  Light 
.\pp.  74.  10.T  p.  :?fil. 
ing  r.  Harding.  132  ' 
30.";  Davidson  r.  B: 
so   S.    K.  363. 

726-24     Cnmp.    Shirts   r.   Rooker.    21 
Tnd.  .\pp.  420.  ."2  X.  K.  •>:;). 
Retaining,    without    crashing,    a    chock 
tendered    in    fv"  ^    of    sum    in 

excess  of  that  ;  it.  not  pay- 

ment.    Washington   U,    i-  Co.  r.  W.nch- 
enhoimer    (P>.   T.V   71    A.  592. 
726-25     Xotc    of    creditor    to    third 


iii  .•>.  w. 
W.   Va.), 
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person.  Boothe  v.  Scriber,  48  Or.  561, 
87  P.  887,  90  P.  1002. 

726-26  Bailey  v.  Robison,  123  111. 
App.  611. 

726-27  Wilmer  r.  Placide,  119  Md, 
49,  86  A.  43;  Stabler  v.  Clark,  155  Mich. 
26,  118  N.  W.  605  (diary  by  wife,  en- 
try based  on  information  received  from 
husband).  See  vol.  2,  p.  514,  n.  19, 
p.  646,  n.  72.  But  see  vol.  '8,  p.  508, 
n.  25  (book  of  master),  and  supplement 
thereto. 

726-29^  Ladd  v.  Craig,  94  Miss.  659, 
47  S.  777  (charge  by  administrators 
against  themselves) ;  Van  Name  v.  Bar- 
ber, 115  App.  Div.  593,  100  N.  Y.  S. 
987. 

727-31  Shepherd  v.  Sartin  (Ala.), 
64  S.  57;  Knight  r.  Kerfoot  (Ind.  App.), 
102  N.  B.  983;  Brady  v.  Brady,  110 
Md.  656,  73  A.  567;  Candee  ly.  Co.,  126 
App.  Div.  15,  110  N.  Y.  S.  355;  Union 
S.  Wks.  V.  Robinson,  113  X.  Y.  S.  608; 
Ivy  V.  Ivy  (Tex.  Civ.),  128  S.  W.  682. 
See  vol.  9,  p.  369,  n.  9,  and  supplement 
thereto. 

Creditor's  custom  to  receive  checks 
shown  to  estop  from  claiming  such  pay 
ment  not  in  compliance  with  contract. 
Continental  Ins.  Co.  v.  Hargrove,  131 
Ky.  837,  116  S.  W.  256. 
Mailing  funds  to  creditor  proved.  Con- 
tinental Ins.  Co.  V.  Hargrove,  supra. 
Payment  of  license  fee  may  be  shown 
by  parol.  Eastman  &  Co.  v.  Watson,  72 
Wash.  522,  130  P.  1144.  See  vol.  7,  p. 
731. 

727-32  See  vol.  10,  p.  971,  n.  41, 
and  supplement  thereto. 
727-34  Brown  v.  Kofleier,  133  Mo. 
App.  404,  113  S.  W.  711.  See  vol.  8, 
p.  765,  n.  55,  and  supplement  thereto. 
Proof  money  order  sent  to  wrong  ad- 
dress no  evidence  of  payment.  Jenkins 
V.  Clopton,  141  Mo.  App.  74,  121  S.  W. 
759. 

Payment  for  special  purpose  or  of  par- 
ticular debt  not  shown  by  proof  debtor 
borrowed.     Pyle     v.     Davidson      (Tex, 
Civ.),    116  S.   W.   823. 
727-35     Boileau's   Est.,   18   Pa.   Dist 
320.     See  vol.  9,  p.  477,  n.  18;  vol.  13, 
p.  '867,  n.  34,  and  supplement  thereto. 
727-37     Ambiguous  receipt  explained 
by    parol.     Thetford    v.    Co.,    140    Mo. 
App.  254,  124  S.  W.  39. 
Time  of  payment  for  work,  though  not 
expressly   provided   for  in   the  written 
contract,    cannot    be    shown    by    parol, 
since   in    legal    contemplation    payment 
is  due  when  the  work  is  finished.    Dele- 


hanty  f.  Dunn,  151  App.  Div.  695,  136 
N.  Y.  S.  193.  See  also  "Parol  Evi- 
dence," p.  428,  n.  66. 
728-38  Averbuck  v.  Becher,  140  N. 
Y.  S.  483;  Hawkins  v.  Western  Nat. 
Bk.  (Tex.  Civ.),  145  S.  W.  722. 
728-39     First  Nat.  Bk.  i\  Alexander, 

161  Ala.  580,  50  S.  45;  Eussell  v.  Am- 
lot,  132  App.  Div.  584,  116  N.  Y.  S. 
1080,  See  vol.  2,  p.  515,  n.  23;  vol.  8, 
p.  765,  n.  58  et  seq.,  and  supplement 
thereto. 

729-41  Nortoii  v.  Aiken,  134  Ga. 
21,  67  S.  E.  425;  Pool  v.  Anderson,  150 
N.  C.  624,  64  S.  E.  593;  Hawkins  v. 
Western  Nat.  Bk.  (Tex.  Civ.),  145  S. 
W.  722. 

729-43  Eames  v.  Ins.  Co.,  134  Mo. 
App.  331,  114  S.  W.  85;  Russell  v.  Am- 
lot,  132  App.  Div.  584,  116  N.  Y,  S. 
1080,  See  Pierce  &  Son  r.  Davis,  155 
Ky.  270,  159  S.  W.  781.  And  see  vol. 
2,  p.  516,  n.  29,  and  supplement  thereto. 
Evidence  of  other  payments  than  those 
admitted  received  to  impeach  plaintiff 
and  support  defendant's  proposition. 
Axel  V.  Kraemer,  75  N.  J.  L.  688,  70 
A.  367. 

730-44  Acceptance  of  services  must 
be  shown.  Parker  v.  Carter,  91  Ark. 
162,  120  S.  W.  836. 

730-45     See    Janvier    v.    Culbreth,    5 
Penne.   (Del.)   505,  63  A.  309;  Mann  V. 
Schneider,  110  N.  Y.  S.   383. 
730-46     Hufe    p.    Simmers,    114    Md. 
548,  79  A.  1003. 

In  suit  to  recover  wages  plaintiff  may 
be  asked  as  to  payment  for  board  and 
drawing  money  from  bank  during  time 
in  question.  Huff  V.  Simmers,  supra. 
730-47  Janvier  v.  Culbreth,  5  Penne. 
(Del.)  505,  63  A.  309;  Supreme  Tribe 
r.  Hall,  24  Ind.  App.  316,  56  N.  E.  780. 
Contra,  Fidelity  Ins.  Co.  v.  Satterfleld, 

162  Ala.  291,  50  S.  132;  Brady  v.  Brady, 
ITO  Md.  656,  73  A.  567;  McAllister  v. 
Chambers,  71  Wash.  521,  129  P.  85. 
Camp.  Coulter  v.  Barker,  98  Minn.  68, 
107  N.  W.  823;  Dick  v.  Marvin,  188  N. 
Y.  426,  81  N.  E.  162. 

Mortgage  on  debtor's  farm,   relevant. 

Haspar  v.  Weitcamp,  167  Ind.  371,  79 

N.  E.  191. 

731-48    Haspar  v.  Weitcamp,  supra; 

Rhodes   v.    Walker    (Ky.),    115   S.   W. 

257. 

731-50     Janvier  v.  Culbreth,  5  Penne. 

(Del.)    505,  63  A.  309. 

731-51     See     Janvier     V.     Culbreth, 

supra. 

Creditor's     carelessness    in    collecting 
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may  not  be  shown.  Norton  f.  Aiken, 

1.S4    Ga.    21,    07    H.  E.    425.      But    soc 

Dowling  V.  Hastings  (X.  Y.),  105  N.  E. 
104. 

Method  of  payment. — If  shown  debtor 
habitually  paid   by   checks   in   rebuttal 
shown   he   usually  carried   considerable 
sums  and  had  often  paid  in  cash.     Se- 
en ritv,    etc.    Ins.    Co.    v.    Kleutsch,    169 
Fed.    104,   95   C.  C.  A.  432. 
731-53     Comp.    Janvier     r.     Culbreth, 
5  I'enne.   (Del.)   505,  G3  A.  309. 
731-5-1     See    Konz    v.    Henson    (Tex. 
Civ.),   156  S.  W.  593. 
732-55     Rhodes     r.     Walker     (Kv.), 
115    S.    W.    257;    Barrv    v.    Curlev,    202 
Mass.  42,  88  N.  E.  437. 
Absence  of  money  from   eflfects  of  de- 
cedent,  sliown.      Williams   V.   Smith,   29 
R.  I.  562,  72  A.  1093. 
732-56     Spitz  v.  Morse,  104  Me.  447, 
72  A.  17S. 

732-57  Steinfeld  &  Co.  r.  Win>? 
Wong,  14  Ariz.  336,  128  P.  354  (by 
statement  of  account);  Am.  W.  ('o.  r. 
Maaget,  86  Conn.  234,  85  A.  583;  Koeh- 
ler  V.  Bierbaum  (Ky.),  122  S.  W.  524; 
Conipton  V.  Mfg.  Co.  (Tex.  Civ.),  151 
S.    W.    884. 

Parol  evidence  competent  to  show  un- 
der which  of  two  instruments  ]iayment 
made.  Erie  O.  O.  Co.  r.  Jones,  43  Ind. 
App.  187,  86  N.  E.  1027. 
733-58  Clear  and  convincing  evi- 
dence required  under  some  circum- 
stances. Commonwealth  M.  Co.  t".  Car- 
ruth,  135  App.  Div.  36,  119  N.  Y.  S. 
784. 

733-61  IMcLeod  r.  Bk.,  61  Fla.  343, 
56  S.  190;  Wherley  r.  Rowe,  1<>G  Minn. 
494,  119  N.  W.  222.  Sec  Steltemeier 
r.  Barrett,  145  Mo.  App.  534,  122  S.  W. 
1095;  Galvin  r.  Caussen.  31  O.  C.  C. 
565;  In  re  Williamson,  12  Phila.  (Pa.) 
144. 

734-62  Connelly  r.  Sullivan,  119  HI. 
Apj).  469. 

735-63  Dove\  r.  Fansler.  132  Mo. 
App.  669,  112  S.  W.  1009;  Scranton  i\ 
Campbell,  45  Tex.  Civ.  388,  101  3.  W. 
285 

735-64  Eddv  v.  Lovd,  90  Ark.  340. 
119  S.  W.  264;  Lang"  r.  Shaw,  6  Ga. 
App.  747,  65  S.  E.  7S9;  Rogers  r.  Tiede- 
man,  9  Ga.  Aj^p.  811,  72  S.  E.  285. 
736-66  Light  v.  Stevens,  8  Cal.  App. 
74,  103  P.  361. 

736-68  Testimony  of  disinterested 
witness  overcomes  that  of  party  claim- 


ing   payment.      Lovd    M.    Co.    r.    Ixjng, 
123   La.   777,   49   S.'  521. 
Intention  of  obligor  iraporUnt.— Fisher 
V.  Seattle,  55  Wash.  396,  104  P.  G55. 
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738-1  Ewell  r.  Ewell,  Iti.J  N.  C.  233 
79  S.  E.  509.  Soe  Ilughea  c.  S.  (Tex! 
Cr.),  1.52  S.  W.  912. 

738-2  P.  r.  Balmain,  IG  Cal.  App. 
28,  116  P.  303;  .Scott  V.  Herrell,  27 
App.  Cas.  (D.  C.)  395;  Savage  r.  Luther. 
165  111.  App.  1;  Met.  L.  Ins.  Co.  r. 
Lyons,  50  Ind.  App.  534,  98  X.  E, 
824;  Hubatka  r.  Meycrhofer,  79  N.  J. 
L.  264,  75  A.  454;  In  ro  Kenne<lv,  82 
Misc.  214,  143  X.  Y.  S.  404;  Ewell  p. 
Ewell,  163  N.  C.  233,  79  S.  E.  509; 
George  r.  V.  S.,  1  Okla.  Cr.  307,  97 
P.  1052;  Kii^.v  r.  Boaz  (Tex.  Civ.),  121 
S.  W.  223;  Wolf  r.  Wilhelm  (Tex.  Civ.), 
146  S.  W.  216;  Wall  r.  Lubbock  (Tex. 
Civ.),  lis  S.  W.  SS6  (the  rule  extends 
to  matters  intimately  connected  with 
pedigree);  Sullivan  V.  Solis,  52  Tex. 
Civ.  464,  114  S.  W.  456;  Smith  r.  Smith, 
140  Wis.  599.   123   N.  W.   146. 

But  see  Tout  i\  Woodin    (la.),   137  X. 

W.  10(11. 

In  some  jurisdictions  only  in  casea 
where  some  matter  of  j)eiligreo  is  the 
direct  subject  of  the  suit;  but  in  In- 
diana, and  in  many  other  states,  also 
in  cases  where  the  question  of  pedigree 
is  not  directly  involved.  Met.  Life 
Ins.  Co.  r.  Lyons,  50  Ind.  Aj.p.  534,  98 
X.  E.  824. 

739-4     Mutual,    etc,    Ins.    Co.    r.    .lav 
(Tex.  Civ.),   1(11  S.  W.  515. 
739-6     Tavlor    r.    McCowen,    154    Cal. 
79S,   09  P.  351. 

739-7  In  re  Gird's  E.st.,  157  Cal.  5.'»4, 
108  P.  499;  Jarchow  r.  Grosse,  257  III. 
36,  100  X.  E.  290  (cit.  text);  Chnm- 
pion  r.  McCarthy,  228  111.  S7,  SI  X.  E. 
S08;  Robertson  r.  Campbell  (Ta.>.  147 
X.  W.  301;  Tavlor  r.  Lodge,  Ml  Minn. 
72,  111  X.  W.  919;  Anholm  r.  P..  211 
X.  Y.  406,  105  X.  E.  647;  In  re  Fail.  5« 
Misc.  217,  107  X.  Y.  9.  221;  S.  r.  Mc- 
Donald, 55  Or.  419.  106  P.  414;  In  r© 
McClellan.  20  S.  D.  498,  107  X.  W.  6S1; 
Wolf  r.  Wilhelm  (Tex.  Civ.),  146  S. 
W.  216:  Kirby  v.  llayden,  44  Tex.  Civ. 
207,  99  S.  W.  74n;  oVerbv  r.  Johnston, 
42  Tex.  Civ.  34S.  04  S.  W.  131;  lem- 
ons f.  Harris.  115  Va.  809,  80  .«i.  E. 
740.  Co»i;).  George  P.  U.  S.,  1  Okla. 
Cr.  307,  97  P.  1052. 
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740-8  Cox  p.  Briee,  159  Fed.  378,  86 
C.  C.  A.  378;  Scheidegger  v.  Terrell, 
149  Ala.  338,  43  S.  26;  In  re  Walden's 
Est.,  166  Cal.  446,  137  P.  35;  In  re 
Hartman's  Est.,  157  Cal.  206,  107  P. 
105;  Scott  V.  Herrell,  27  App.  Cas.  (D. 
C.)  395;  Drawdy  v.  Hesters,  130  Ca. 
161,  60  .&.  E.  451,  15  E.  E.  A.  (N.  S.) 
]90;  Jarchow  v.  Crosse,  257  111.  36,  100 
N.  E.  290  (cit.  text) ;  Champion  v.  Mc- 
Carthy, 228  111.  87,  81  N.  E.  808;  Tay- 
lor t\' Lodge,  101  Minn.  72,  111  N.  W. 
819;  Aaholm  v.  P.,  211  N.  Y.  406,  105 
N.  E.  647;  In  re  Fail,  56  Misc.  217,  107 
N.  Y,  S.  224;  Layton  v.  Kraft,  111  App. 
Div.  842,  98  N.  Y.  S.  72;  Perkins  v. 
Baker  (Okla.),  137  P.  661;  In  re  Mc- 
Clellan,  20  S.  D.  498,  107  N.  W.  681; 
Wolf  V.  Wilhelm  (Tex.  Civ.),  146  S. 
W.  216;  Kirby  V.  Boaz  (Tex.  Civ.),  121 
S.  W.  223  (competent  if  made  before 
declarant  had  knowledge  of  the  con- 
troversy);  Elores  r.  Hovel  (Tex,  Civ.), 
125  S.  W.  606;  Kirby  v.  Hayden,  44 
Tex.  Civ.  207,  99  S.  W.  746;  Lemons 
V.  Harris,  115  Va.  809,  80  S.  E.  740. 
See  Tout  v.  Woodin  (la.),  137  N.  W. 
1001. 

740-9  Puller  v.  Cole,  33  Pa.  Super. 
563;  Kirby  f.  Hayden,  44  Tex.  Civ.  207, 
99  S.  W.  746.  See  Eobertson  v.  Camp- 
bell (la.),  147  K  W.  301. 
741-11  S.  V.  McDonald,  55  Or.  419, 
104   P.   967. 

741-ia  Adler  v.  Eoyal  Neighbors,  90 
Neb.  56,  133  N.  W.  716;  Kirby  v.  Boaz 
(Tex.  Civ.),  121  S.  W.  223. 
741-13  Scheidegger  t\  Terrell,  149 
Ala.  338,  43  S.  26;  Mist  v.  Kapiolani, 
13  Haw.  523;  Bernard  v.  Bedminster, 
74  N.  J.  L.  92,  64  A.  960;  Aaholm  v. 
P.,  157  App.  Div.  618,  142  N.  Y.  S. 
926;  Lowenfeld  v.  Ditchett,  114  App. 
Div.  56,  99  N.  Y.  S.  724;  Layton  v. 
Kraft,  111  App.  Div.  842,  98  N.  Y.  S. 
72;  S.  V.  McDonald,  55  Or.  419,  104  P. 
967  (relationship  de  facto  sufficient) ; 
Overby  v.  Johnston,  42  Tex.  Civ.  348, 
94  S  W.  131.  Contra,  In  re  Hartman's 
Est.,  157  Cal.  206,  107  P.  105. 
741-14  In  re  Hartman's  Est.,  157 
Cal.  206,  107  P.  105;  Aaholm  v.  P., 
211  N.  Y.  406,  105  N.  E.  647;  Layton 
V.  Kraft,  111  App.  Div.  842,  98  N.  Y. 
S.   72. 

741-15  Jarchow  v.  Grosse,  257  111. 
36,  100  N.  E.  290.  See  In  re  Gird's 
Est.,  157  Cal.  534,  108  P.  499. 
743-16  Scheidegger  v.  Terrell,  149 
Ala.  338,  43  S.  26;t)verby  v.  Johnston, 
42  Tex.  Civ.  348,  94  S.  W.  131. 


743-17     Hoyt  V.  Lightbody,  98  Minn. 

189,  108  N.  W.  843;  McLain  v.  Allen 
(S.  C),  79  S.  E.  1  (quoting  text);  Gor- 
ham  V.  Settegast,  44  Tex.  Civ.  254,  98 
S.    W.    665. 

743-18  Champion  n.  McCarthy,  228 
111.  87,  81  N.  E.  808. 
743-19  Poulett  Peerage,  (1903) 
App.  Cas.  (Eng.)  395;  Champion  v. 
MieCarthy,  228  111.  87,  81  N.  E.  808 
(relationship  of  parent  and  child). 
744-21  Cox  17.  Price,  159  Fed.  378, 
86  C.  C.  A.  378;  Harvick  v.  Modern, 
etc.,  158  111.  App.  570;  Taylor  v.  Lodge, 
101  Minn.  72,  111  N.  W.  919;  Mutual 
Ins.  Co.  V.  Jay,  50  Tex.  Civ.  165,  109 
S.  W.  1116;  Overby  l>.  Johnston,  42 
Tex.  Civ.  348,  94  S.  W.  131;  Kirby  v. 
Boaz,  41  Tex.  Civ.  282,  91  S.  W.  642. 
745-22  In  re  McClellan,  20  S.  D. 
498,  107  N.  W.  681;  Kirby  v.  Hayden,  44 
Tex.  Civ.  207,  99  S.  W.  746;  Kirby  v. 
Boaz,  41  Tex.  Civ.  282,  91  S.  W.  642. 
Contra,  Eule  self-serving  declarations 
of  decedents  inadmissible  does  not  ap- 
plv  in  cases  of  pedigree.  Topper  f. 
Perry,  197  Mo.  531,  544,  95  S.  W. 
203. 

Declarations  of  alleged  relative  against 
interest  competent  on  general  prin- 
ciples and  as  member  of  family  under 
statute.  S.  V.  McDonald,  55  Or.  419, 
104  P.  967. 

Not  fatal  if  declarations  otherwise 
proved.  Kirby  v.  Boaz  (Tex.  Civ.), 
121  S.  W.  223. 

745-23  Ewell  v.  Ewell,  163  N.  C. 
233,  79  S.  E.  509;  In  re  McClellan,  20 
S.  D.  498,  107  N.  W.  681;  Wolf  v.  Wil- 
helm (Tex.  Civ.),  146  S.  W.  216; 
Butcher  v.  Sommerville,  67  W.  Va.  261, 
67  S.  E.  726  (tacit  recognition  of  re- 
lationship). See  vol.  11,  p.  206,  n.  12, 
and  supplement  thereto. 
Family  Bible. — In  re  Peterson's  Est., 
22  N.  D.  480,  134  N.  W.  751. 
The  affidavit  of  a  deceased  heir,  as  to 
family  history,  properly  accredited  and 
identified  as  a  member  of  the  deceased 
family,  may  be  used,  to  prove  the  de- 
claration. Wolf  V.  Wilhelm  (Tex. 
Civ.),  146  S.  W.  216. 
Affidavit  of  stranger  on  information 
and  belief  inadmissible.  Bernard  v. 
Bedminster,  74  N.  J.  L.  92,  64  A.  960. 
745-24  Ewell  v.  Ewell,  163  N.  C. 
233,   79  S.   E.   509. 

745-35  P.  V,  Balmain,  16  Cal.  App. 
28,  116  P.  303;  Mist  v.  Kapiolani,  13 
Haw.  523;  Eollins  v.  E.  Co.,  73  N.  J. 
L.  64,  62  A.  929;  Layton  v.  Kraft,  111 
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App.  Div.  842,  98  N.  Y.  S.  72;  Ewell 
v.  E-well,  163  N.  C.  233,  79  S.  E.  5u9; 
Kirby  t\  Boaz  (Tex.  Civ.),  121  S.  W. 
223;  Wren  r.  Ilowland,  33  Tex.  Civ. 
87,   7o   S.   W.   S94. 

Ancient  deeds. — Webb  r.  Ritter,  60  W. 
Va.  193,  o4  S.  E.  4S4. 
Copies. — Bryant  v.  McKinnev,  29  Ky. 
L.  R.  9.-1,  96  S.  W.  899. 
7-16-26  Wiglev  v.  Solicitor,  (1902) 
Prob.  (Enjr.)  233;  Hays  v.  Claypool 
(Ta.),  145  N.  W.  874  (rejuite  alone  in- 
sufficient); In  re  Fail,  56  Misc.  217, 
107  N.  Y.  S.  224;  Lavton  r.  Kraft,  111 
App.  Div.  842.  98  N.  Y.  S.  72;  Ewell 
V.  Ewell,  163  N.  C.  233,  79  8.  E.  509; 
S.  V.  ^fcDonalfl,  55  Or.  419,  104  P.  967; 
Arnold  r.  Co..  20  Pa.  Super.  61, 
"Such  testimony  generally  comes  down 
in  family  talk,  discussing  such  matters 
among  themselves,  handing  down  the 
family  history:  Such  is  the  experience 
of  every  family  and  made  generally 
without  regard  to  any  selfish  interest 
regarding  property  rights,  where  bias 
and  preiudice  might  creep  in  to  con- 
trol." Wolf  v.  Wilhelm  (Tex.  Civ.), 
146  S.  W.   216. 

747-27  Kirbv  r.  Boaz,  41  Tex.  Civ. 
2S2,  !tl  8.  W.  612. 

Witness  knowing  deceased  from  child- 
hood reared  in  same  house  may  testify 
to  pedigree  and  to  acknowledged  rela- 
tionship Ijetween  deceased  and  mother. 
S.  r.  McDonald,  55  Or.  419,  104  P. 
967. 

747-28  S.  V.  McDonald,  55  Or.  419, 
104  P.  967.  Camp.  Ilavs  r.  Clavpool 
(Ta.).  M.-)  N.  W.  874. 
747-29  Cotitrn  under  statute.  S.  r. 
McDonald,  55  Or.  419,  106  P.  444.  But 
see  Lay  v.  Fuller,  178  Ala.  375,  .59  S. 
609. 

747-30  See  Lee  r.  P.  Co.,  125  Ld. 
236,  51  S.  182,  stated  under  supra. 
"Tarriers,"   941-31. 

Ancestor  voting  at  election  where  ne- 
groes not  ]>crmittccl,  evidence  of  gen- 
eral reputation  he  was  wliite.  (lilliland 
r.  Board,  141  N.  C.  482,  54  S.  E.  413. 
748-31  J'rivato  cataloiruo  inadmis- 
sible. L.  &  X.  B  .Co.  r.  Frazce,  24  Ky. 
L.   E.    1273,   71    S.    W.   437. 
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750-2  New  York  C.  etc.  R.  Co,  r. 
U.  S.,  165  Fed.  833,  91  0.  C.  A.  519. 
Criminal  features  of  action  prevent  re- 
moval to  fetleral  court.  S.  t'.  R.  Co., 
173   Fed.   572. 


Evidence  of  rule  of  defendant  prohibit 
ing  the  ads  complained  of  ig  inadmis 
sible.  P.  r.  Hartford  Life  Ins.  Co.. 
252  111.  398,  96  X.  E.  1049. 
73<>-6  St.  Louis,  etc.  R.  Co.  r.  M.- 
Cicrkin,  SS  Ark.  277.  114  S.  W.  24n: 
Miley  t'.  R.  Co.,  41  Mont.  51,  108  P. 
5;  Greece  r.  Vick,  126  App.  Div.  171, 
no  X.  Y.  S.  338;  >r<rarthv  r.  R.  Co., 
726  App.  Div.  1S2,  110  X."Y.  S.  936; 
p:nton  r.  R.  Co.,  136  App.  Div.  800,  121 
X.  Y.  S.  793;  Fullerton  r.  R.  Co.,  82 
S.  C.  333,  64  S.  E.  142;  Chi.apo,  eU. 
R.  Oo.  V.  Ri.'slev,  .55  Tex.  Civ.  66,  119 
S.  W.  897;  Mo.,  etc.  R.  Co.  v.  Thomp- 
son, 55  Tex.  Civ.  12,  118  S.  W.  618. 
See  Board  r.  Schlecbter,  83  X.  J.  L. 
88,  S3  A.  783. 

Exculpatory  facts  must  be  establi.shed 
by  defendant  undtT  saf<*tv  appii.iii'  ■■ 
law.  U.  S.  r.  R.  Co.,  170  Fed.  542, 
95   C.   C.  A.  628. 

That   violation   of   ordinance    oorurre*! 
witliin    corporate    limits    of    citv.      City 
V.  Gustin,   163   111.   App.  439. 
751-8     Conclusively     presumed      that 
carrier  sued   for  failure  to  receive  and 
transport     has     made,     published     and 
filed    rates.      Burlington    L.    Co.    r.    R 
Co.,   152   X.   C.   70,  67  S.   E,   167. 
751-9     St.  Louis,  etc.  R.  Co.  r.  Wal 
drop,  03   Ark.   42,  123  S.   W.   778,   mis 
tako   goes    onlv    in    mitigation    of    pen 
altv.     CoH/rrt,   M.-Parthv  r.   R.  Co.,   126 
App.   Div.    182.   110   X.'  Y.  S.  9,1rt.      In 
proceeding    to    recover    penalty    under 
pafety  appliance  net,  condition  of 
where  last  inspected  shown  by  \ 
slips   of  workman   making  rop.iir- 
S.  V.  R.  Co.,  174  Fed.  399.  98  C  '  .    A 
293. 

751-10  V.  S.  r.  Regan.  229  T.  S. 
612,  33  Sup.  Ct.  772,  57  L.  d  l^."!; 
V.  S.  r.  R.  Co..  170  Fed.  " 
C.  A.  628,  170  Fed.  456  (u; 
appliance  actV.  U.  S.  r.  R.  Co..  l.'>7 
Fed.  459  (act  roncorning  unloading 
live  stock  bv  railroad!" V.  V.  8.  r.  R. 
Co..  157  Fed.'  S93;  Robindon  r.  Srhiltn, 
135  Mo.  App.  32,  115  S.  W.  472; 
Waters  P.  O.  Co.  r.  8.,  43  Tox.  Civ. 
16_\   M6   S.   W.   918. 

751-11  Atchi.son  R.  Co.  r.  P.,  227 
III.  270,  81  X.  Kw  342;  (Ireooe  r.  Vick. 
126  App.  Div.  171,  110  X.  Y.  S.  33S: 
Morri.son  r.  Hall.  55  Or.  243.  104  P. 
963.  See  Citv  r.  Clawen,  170  HI.  App 
310. 

752-12  P.  S.  r.  R.  Co..  1.56  Fed.  182 
(fi^Ar'--i)    ^fif.'tv-    :. ^ii'li.'ui   e   law^ :    Fneel 
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V.  R.  Co.,  55  Misc.  203,  105  K  Y.  S. 
80. 

752-13  U.  S.  v.  R.  Co.,  157  Fed. 
893;  New  Orleans  v.  Villere,  126  La. 
1)14,  52  S.  682;  Partridge  v.  Doty,  121 
N.  Y.  S.  586;  Merchants,  etc.  Bk.  v. 
Horton  (Okla.),  117  P.  201;  Central 
H.  Go.  V.  S.  (Tex., Civ.),  117  S.  W.  880. 
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754-1  Cox  V.  S.,  13  Ga.  App.  687, 
79  S.  E.  909;  C.  v.  Sehweiters,  29  Ky. 
L.  R.  417,  93  S.  W.  592;  P.  r.  Ellen- 
hogen,  114  App.  Div.  182,  99  N.  Y.  S 
897  (letter-press  copy  of  officer's  au 
thority). 

Under  federal  statute  affidavit  need 
not  be  subscribed  before  officer  if  he 
administered  oath.  Nurnberger  V.  U. 
S.,  156  Fed.  721,  84  C.  C.  A.  377. 

Presumption  of  certificate  not  overcome 
by  testimony  of  officer  that  he  had  no 
independent  recollection  of  fact  certi- 
fied to.  S.  V.  Day,  108  Minn.  121,  121 
N.  W.  611;  Komp  V.  S.,  129  Wis.  20, 
108  N.  W.  46. 

754-2  Boren  w.  U.  S.,  144  Fed.  801, 
75  C.  C.  A.  531;  S.  v.  Loos,  145  la. 
170,  123  N".  W.  962;  Biard  v.  S.,  54 
Tex.  Cr.  440,  113  S.  W.  275;  Clav  i\ 
S.,  52  Tex.  Cr.  555,  107  S.  W.  1129. 
754-3  Goslin  v.  C,  28  Ky.  L.  R. 
683,  90  S.  W.  223;  Komp  v.  S.,  129 
Wis.  20,  lOS  N.  W.  46. 
754-4  P.  V.  Collins,  6  Cal.  App.  492, 
92  P.  513;  S.  P.  Mercer,  101  Md.  535, 
61  A.  220;  Trevinio  v.  S.,  48  Tex.  Cr. 
350,  88  S.  W.  356  (oath  translated  by 
interpreter) ;  Lamar  r.  S.,  49  Tex.  Cr. 
563,  95  S.  W.  509;  S.  r.  Miller  (Wash.), 
141  P.  293  (testimonv  of  clerk);  Komp 
r.  S.,  129  Wis.  20,  I'OS  N.  W.  46. 
Administration  of  oath  Tjy  deputy  clerk 
cannot  be  shown  if  alleged  adminis- 
tered by  clerk  or  judge  unless  shown 
done  in  clerk's  presence.  Jackson  tt 
S.,  156  Ala.  161,  47  S.  77. 
Acts  and  declarations  of  person  on 
whose  behalf  perjury  committed,  tend- 
ing to  show  guilt  of  crime  with  which 
charged,  and  other  circumstances  con- 
demnatory of  him  irrelevant.  Saucier 
r.  S.,  95  Miss.  226,  48  S.  840. 
755-5  Rex  r.  Drummond,  10  Ont.  L. 
R.  546;  C.  v.  Focht,  38  Pa.  Super.  211; 
Curtis  t\  S.,  46  Tex.  Cr.  480,  81  S.  W. 
29. 

Existence  of  statute  giving  immunity 
to  one  giving  incriminating  testimony 


justifies  proof  of  such  testimony 
against  him  in  perjurv  prosecution.  P. 
r.  Cahill,  126  App.  Div.  391,  110  N. 
Y.  S.  728. 

755-7  See  Smith  v.  S.  (Tex.  Cr.), 
156  S.  W.  645. 

755-9  Cain  v.  S.,  10  Ga.  App.  473, 
73  S.  E.  623;  McLaren  v.  S.,  4  Ga.  App. 
643.   62   S.   E.   138.- 

755-10  Brooks  r.  S.,  91  Ark.  505, 
121  S.  W.  740;  Foreman  v.  S.,  47  Tex. 
Cr.  179,  85  S.  W.  809;  Adams  v.  S., 
49  Tex.  Cr.  361,  91  S.  W.  225;  Ham- 
bright  V.  S.,  49  Tex.  Cr.  162,  91  S.  W. 
232. 

755-11  McLaren  v.  S.,  4  Ga.  App. 
643,   62    S.   E.    138. 

756-12  Askew  v.  S.,  3  Ga.  App.  79, 
59  S.  E.  311;  S.  V.  Loos,  145  la.  170, 
123  N.  W.  962;  S.  v.  Gordon,  196  Mo. 
185,  95  S.  W.  420;  S.  V.  Smith,  119 
Minn.  107,  137  N.  W.  295;  Shevalier  v. 
S.,  85  Neb.  366,  123  N.  W.  424;  P.  v. 
Teal,  196  N.  Y.  372,  89  N.  E.  1086; 
P.  V.  Davis,  122  App.  Div.  569,  107  N. 
Y.  S.  426;  McVicker  v.  S.,  52  Tex.  Cr. 
508,  107  S.  W.  '834. 
If  perjured  testimony  goes  to  gist  of 
case  evidence  of  materiality  non-essen- 
tial. Grissom  V.  S.,  88  Ark.  115,  113 
S.  W.   1011. 

756-13  Smith  v.  S..  91  Ark.  200,  120 
S.  W.  985;  P.  V.  Collins,  6  Cal.  App. 
492,  92  P.  513;  S.  v.  Hoel,  77  Kan.  334, 
94  P.  267;  S.  V.  Moran,  216  Mo.  550, 
115  S.  W.  1126;  S.  V.  Ackerman,  214 
Mo.  325,  113  S.  W.  1087;  S.  u.  Cline, 
150  N.  C.  854,  64  S.  E.  591;  S.  r.  Mil- 
ler, 26  R.  L  282,  58  A.  882;  Busby  v. 
S.,  48  Tex.  Cr.  83,  86  S.  W.  1032. 
756-14  P.  V.  Chadwick,  4  Cal.  App. 
63,  87  P.  384  (time  and  place  of  forg- 
ing immaterial) ;  P.  V.  Collins,  6  Cal. 
App.  492,  92  P.  513;  Wilkinson  l\  P., 
226  111.  135,  80  N.  E.  699;  S.  v.  Mercer, 
101  Md.  535,  61  A.  220;  Christv  v. 
Rice,  152  Mich.  563,  116  N.  W.  200; 
McNeice  v.  S.,  101  Miss.  366,  58  S.  3; 
P.  V.  Teal,  196  N.  Y.  372,  89  N.  E. 
1086;  S.  V.  Harris,  145  N.  C.  456,  59 
S.  E.  115;  S.  V.  Cline,  146  N.  C.  640, 
61  S.  E.  522;  Field  V.  S.,  9  O.  C.  C, 
(N.  S.)  245. 

756-15  Grissom  v.  S.,  88  Ark.  115, 
113  S.  W.  1011  (not  necessarily  error 
to  allow  jury  to  pass  on  question, 
though  no  conflict  in  evidence) ;  P.  v. 
Bradburv.  155  Cal.  808,  103  P.  215; 
P.  v.  Chadwick,  4  Cal.  App.  63,  87  P. 
384;  Saucier  v.  S.,  95  Miss.  226,  48  S. 
840;   S.  V.  Moran,  216  Mo.  550,  115  S. 
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W.  1126;  P.  V.  Corrigan,  195  N.  Y.  1, 
87  N.  E.  792;  S.  r.  Harris,  145  N.  C. 
456,  59  S.  E.  115;  Busby  r.  S.,  48  Tex, 
Cr.  83,  8G  S.  W.  1032. 
757-16  Wilkinson  r.  P.,  226  111.  135, 
SO  X.  E.  G99. 

757-17  S.  v.  Carothers  (Or.),  138  P. 
1077;  Poulter  i'.  S.  (Tex.  Cr.),  161  S. 
W.  475. 

757-21  Pilgrim  v.  S.,  3  Okla.  Cr.  49, 
104  P.  383  (graiul  juror  l.v  statute]; 
S.  r.  Miller  (Wash.),  141  P'.  293  (pre- 
siding ju.lge). 

Grand  juror's  testimony  as  to  manner 
of  defendant's  testifying,  admissible 
to  show  deliberation.  Poulter  v.  S. 
(Tex.  Cr.),  161  S.  W.  475.  See  Scott 
V.  S.  (Tex.  Or.),  160  S.  W.  960. 
May  testify  that  defendant  waa 
warned  liis  statements  avouIiI  be  used 
against  him.  See  Kobertson  r.  S. 
(Tex.  Cr.),  150  S.  W.  893. 
758-22  P.  V.  Bradbury.  155  Cal.  808, 
103  P.  215  (also  that  testimony  given 
and  materiality);  S.  r.  Pratt,  20  .S.  D. 
440,  107  N.  W.  .538;  Wa.ldle  r.  S.  (Tex. 
Cr.),  165  S.  W.  .591;  Miles  r.  S.  (Tex. 
Cr.),  165  S.  W.  567;  Poulter  r.  S.  (Tex. 
Cr.),  161  S.  W.  475;  Johnson  v.  & 
(Tex.  Cr.),  160  S.  W.  964  (note); 
Mares  f.  S.  (Tex.  Cr.),  158  S.  W.  1130; 
Manning  v.  S.,  46  Tex.  Cr.  326,  81  S. 
W.  957;  S.  r.  Justesen,  35  Utah  105, 
99  P.  456  (also  materiality  of  testi- 
mony). 

See  Powell  v.  S.,  5  Ala.  Ap[..  150,  .50 
S.  32S;  Edwards  r.  S.  (Tex.  Cr.),  16<) 
S.  W.  709;  Spearman  r.  S.  (Tex.  Cr.), 
152  S.  W.  915. 

Fact  of  criminal  proceedings  and  cor- 
oner's iii(|iiisition  may  bo  slmwn  by 
state  but  not  |iai>ers  ujion  which  such 
proceeding  is  foundeil.  P.  r.  Van  Zile. 
1.59  A  pp.  Diy.  61,  144  X.  V.  S.  287. 
Indictment  not  shown  to  be  recorded 
admissiblo,  second  trial  in  same  court. 
Ilannegan  V.  S.,  5  Ala.  App.  142,  59 
R.    376. 

Portions  of  tran.script  showing  with- 
drawal of  counsel  from  case  inadmis- 
sible. Key  V.  S.  (Tex.  Cr.),  161  S.  W. 
130. 

Inadmissible  on  question  of  material- 
ity. Poulter  V.  S.  (Tox.  Cr.),  161  S.  W. 
475. 

If  error  to  admit  the  original  file  in 
the  ciyil  suit  in  which  the  defendant 
was  charged  with  having  sworn  false- 
ly, because  the  record  was  the  Vicst 
eyidonce,  it  is  rendered  harmless  by  fol- 
lowing up  the  admission  of  these   pa- 


pers  immediately   by   th«   introduction 

of   the   original   re<'  ug   idunti- 

cally    the    same    th  .ell    C.    8, 

5    Ala.    Ai'[>.    150,    u;>    .-.    .._-.. 

758-23     S.  r.  Justesen,  35  Utah   105, 

99  P.  456. 

Eeport  and  affidavit  by  officer,  bills 
and  youihers  hliuwiug  ])urchui»i'a  made, 
admissible.  Hodel  r.  S.,  112  Md.  115, 
75    A.    1056. 

Record    showing    accused's    conviction 
of    olVonse    of    whiih    he    «worc    he    was 
not  guilty  need  not  be  introduced,  com- 
plaint is  admissible.     Warren   r.  S..  57 
Tex.  Cr.  5 is,  ]>::'.  S.  W.   1115. 
In  absence  of  formal  accusation  or  rec- 
ord   of    j)roceeding9    before    mag 
he   and   clerk    may.   with   aid   of 
testify    to    proceedings.      Rex    r.     Vai- 
don,    17   Ont.   L.   R.    179.     See  Rex   c. 
Le^'ros,  17  Ont.  L.  R.  425. 
759-24     Or     refresh     memory     there- 
from.     S.    r.    Miller    (Wash.),    141    P. 
293. 

759-25     Holmgren   r.  V    ^     i'''   ''-1. 
439,    S4    C.    C.    A.    301     ( 
show  malicious  intent) ;   1...  7 

Ark.    56 J.    113    S.    W.    2n5; 
S.,  85  Ark.  19.5,  107  S.  W.  :;;■  v 

r.  S.,  3  Ca.  App.  79.  ."9  S.  E.  Ml   >  must 
proye  action   not  V>arrcd;   Ind.  Tr.  k  T. 
Co.   r.   Ilenby,   178    Ind.   239,  97   X.   E. 
313;  S.  r.  Roche,  137  la.  3*<7.  114  X.  W. 
1034;    P.    r.    Corrigan,    129    App.    Div. 
62,   113   X.  Y.  S.  .504;   P.  r.   Pork,   130 
X'.  Y.   S.  967;   P.  r.  Gillette,   126   App. 
Diy.  665,  111  X.  Y.  S.  133;  S.  r.  Clinc, 
150  X\  C.  8.54,  64  S.  E.  591;  S.  r.  Smith, 
47  Or.  48.5.  83   P.  865. 
759-26     Wechsler   r.  V.   S.,   l.SS  Fe.1. 
57'.i.    ^f.   C.   C.   A.   .'7. 
Failure   of   accused    *•>    T.ro.in.P    T.nr.or 
testified  given   him 
sitv  of  testimony.     I 
5?.i.  113  S.  W.  20.5. 

759-27  See  vol.  3,  p.  696,  n.  -15,  and 
supplement   thereto. 

760-29     P.  r.  Smith.  3  Cal.  App.  ««', 
84  P.  452;   Xance  r.  S.,  126  Oa.  f>' 
S.  E.  932;    M.Lnren   r.  S..  4  Oa. 
613,    62    S.    E.    13^:    Parhnm    r.    >,    .* 
Cia.    App.    468,    60   S.    E.    12.T;    St.impor 
r.    Co..   30    Ky     L.    R.    992.    '        -     " 
286;    Howell   r.   C.   31    Ky.    T 
104  S.  W.  685;  S^voat  r.  C.. 
R.    1067,   96   S.   W.   <'J3:    P. 
110  App.  l>iy.  1.  96  X.  Y.  S 
parte  Metcalf,  S  Okla.  Cr.  r 
675;    S.    r.    Smith.    47    Or.    1- 
865;  S.  r.  Pratt.  26  S.  D.  440,  lo7  N.  W. 
538;    Kellev    r.    S.,    51    Tex.    Cr.    507, 
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103  S.  W.  189;  Conant  v.  S.,  51  Tex. 
Or.  610,  103  S.  W.  897  (accomplice  not 
credible  witness) ;  Holt  v.  S.,  48  Tex 
Cr.  559,  89  S.  W.  838;  Grady  v.  9., 
49  Tex.  Cr.  3,  90  S.  W.  38;  S.  v.  Eut- 
ledge,  37  Wash.  523,  79  P.  1123. 
See  Holmgren  v.  U.  S.,  156  Fed.  439, 
'84  C.  C.  A.  301.  And  .see  vol.  3,  p. 
697,  n.  48,  and  supplement  thereto.  But 
see  Kelley  f.  S.,  51  Tex.  Cr.  507,  103 
S.  W.  189. 

760-30  Lee  v.  S.  (Miss.),  02  S.  360. 
See  vol.  3,  p.  696,  n.  44,  and  supple- 
ment thereto. 

"In  trials  for  treason  and  perjury  al- 
most alone  are  now  to  be  found  any 
survival  of  the  practice  of  arbitrarily 
measuring  the  probative  value  of  the 
evidence  by  the  number  of  witnesses." 
Allen  V.  U.  S.,  194  Fed.  664,  114  C.  C. 
A.  357;  Powell  V.  S.,  5  Ala.  App.  150, 
59  S.  32S;  Brooks  v.  S.,  91  Ark.  505, 
121  S.  W.  740;  Cook  v.  TJ.  S.,  26  App. 
Cas.  (D.  C.)  427;  Saucier  v.  S.,  95 
Miss.  226,  48  S.  840;  U.  S.  v.  Lozano, 
7  Phil.  Isl.  142;  Billingsley  V.  S.,  49 
Tex.  Cr.  620,  95  S.  W.  520;  S.  v.  Sar- 
good.  80  Vt.  415,  68  A.  49. 
761-31  See  vol.  3,  p.  698,  n.  50,  and 
supplement  thereto. 

761-32  Daniels  v.  U.  S.,  196  Fed. 
459,  116  C.  C.  A.  233.  See  vol.  3,  p. 
674,  n.  20,  21,  and  supplement  thereto'. 
Not  presumed  testimony  of  accused  set 
out  in  indictment  true.  Anderson  V. 
S.,  56  Tex.  Cr.  360,  120  S.  W.  462. 
762-33  Allen  v.  U.  S.,  194  Fed.  664, 
114  C.  C.  A.  357;  cit.  U.  S.  r.  Wood, 
14  Pet.  (U.  S.)  430;  P.  v.  Doody,  172 
N.  Y.  165,  64  N.  E.  807. 
Instrument  executed  by  defendant  con- 
taining recital  contradictory  of  testi- 
mony establishes  not  falsity  of  latter. 
Baker  v.  S.,  87  Ark.  564,  113  S.  W. 
205 

762-34  Nance  v.  S.,  126  Ga.  95,  54 
S,  E.  932;  Stamper  v.  C,  30  Ky.  L.  E. 
992,  100  S.  W.  286.  See  S.  v.  Pratt, 
20  S.  D.  440,  112  N.  W.  152  (presump- 
tive evidence  must  be  overcome).  Seo 
vol.  3,  p.  698,  n.  49,  and  supplement 
thereto. 

763-35  Brooks  v.  S.,  91  Ark.  505, 
121  S.  W.  740;  Bell  f.  S.,  5  Ga.  App. 
701,  63  S.  E.  860.  See  vol.  3,  p.  676, 
n.  31;  p.  700,  n.  59,  and  supplement 
thereto. 

763-37     Baker  v.  S.,  87  Ark.  564,  113 
S.    W.    205;    Nance   r.    S.,    126   Ga.    95, 
54  S.  E.  932. 
763-38     Anderson   v.  S.,   56   Tex.   Cr. 


360,  120  S.  W.  462.     See  vol.  3,  p.  679,         ^ 
n.    44,    p.    701,    n.    60,   and    supplement  tI 

thereto. 

764-39  Parham  v.  S.,  3  Ga.  App. 
468,  60  8.  E.  123;  S.  v.  Gordon,  196 
Mo.  185.  95  S.  W.  420.  See  vol.  3,  p. 
699,  n.  58,  and  supplement  thereto. 
764-41  See  supra,  "Citizens  and 
Aliens,"    156-20. 

764-42  Miles  v.  S.  (Tex.  Cr.),  165 
•S.  W.  567;  Stanley  v.  S.  (Tex.  Cr.), 
95  S.  W.  1076.  See  vol.  3,  p.  704,  n. 
72  et  seq.,  and  supplement  thereto. 
765-43  Porwell  r.  S.,  5  Ala.  App. 
150,  59  S.  328;  Davis  v.  S.,  7  Ga.  App. 
680,  67  S.  E.  839,  cit.  the  text. 
Confessions  or  admissions  of  defendant 
not  to  be  considered  on  question  of 
corroboration.  S.  V.  Thornton,  245  Mo. 
436,  150  S.  W.  1048. 
765-44  Hannegan  r.  S.,  5  Ala.  App. 
142,  59  S.  376;  Johnson  V.  S.,  3  Ala. 
App.  98,  57  S.  389;  P.  v.  Chadwick,  4 
Cal.  App.  63,  87  P.  384,  389;  Leaptrot 
V.  S.,  51  Fla.  57,  40  S.  616;  Martinatis 
i:  P..  223  111.  117,  79  N.  E.  55;  Ex  parte 
Metcalf,  8  Okla.  Cr.  605,  129  P.  675; 
S.  v.  Smith,  47  Or.  485,  83  P.  865;  Hart 
V.  S.  (Tex.  Cr.),  166  S.  W.  152;  Spear- 
man V,  S.  (Tex.  Cr.),  152  S.  W.  915; 
Barber  v.  S.  (Tex.  Cr.),  142  S.  W.  577; 
Foreman  v.  S.,  47  Tex.  Cr.  179,  85  S. 
W.  809;  Stanley  v.  S.  (Tex.  Cr.),  95 
S.  W.  1076;  Komp  v.  S.,  129  Wis.  20, 
108  N.  W.  46.  See  supra,  "Citizens 
and  Aliens,"  156-20. 
False  testimony  as  to  whereabo.ut&  of 
anv  members  of  conspiracy  admissible. 
Smith  v.  C,  154  Ky.  613,  157  S.  W. 
1089. 

Delay  of  first  inventors  in  reducing 
idea  to  practice  inunaterial.  Patter- 
son r.  U.  S.,  202  Fed.  -20.8,  120  C.  C.  A. 
650. 

Defendant  to  prove  truth  of  statement 
that  he  had  not  delivered  liquor  to 
infant,  cannot  show  a  sale  by  the  in- 
fant unless  he  shows  he  had  been  in- 
dicted therefor.  Eobertson  v.  S.  (Tex. 
Cr.),  150  S.  W.  893. 
Defendant's  witnesses  may  be  cross- 
examined  as  to  their  whereabouts  at 
the  time  of  the  trial  of  the  civil  suit 
and  why  they  did  not  testify  in  same. 
Barber  'v.  S.  (Tex.  Cr.),  142  S.  W.  577. 
766-45  Barnard  v.  U.  S.,  162  Fed. 
618,  89  C.  C.  A.  376;  Hannegan  r.  S, 
5  Ala.  App.  142,  59  S.  378;  S.  v.  Gor- 
don, 196  Mo.  185,  95  S.  W.  420;  Har- 
din V.  S.,  59  Tex.  Cr.  631,  117  S.  W.  974. 
766-46     Facts    contradictory    of    ac- 
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cused's  former  testimony  admissible  in 
his  behalf,  to  show  another  oommitted 
crime  accused  testified  he  committeil. 
Hardin  v.  S.,  59  Tex.  Cr.  631,  117  S. 
W.   974. 

767-47  S.  V.  Gordon,  196  Mo.  185, 
95  S.   W.  420. 

767-49  Xurnberger  v.  U.  S.,  1.56  Fed. 
721,  84  C.  C.  A.  .377;  Hannepan  r.  S., 
4  Ala.  App.  142,  59  S.  370;  S.  r.  Iloel, 
77  Kan.  334,  94  P.  207;  P.  r.  Cahill, 
193  N.  Y.  232,  86  N.  E.  39;  S.  v.  Smith. 
47  Or.  485,  83  P.  865  (circumstances 
impute  fraudulent  intent) ;  S.  r.  Sar- 
good,  80  Vt.  415,  68  A.  49  (ignorance 
of  materiality  of  statements  no  ex- 
cuse). See  Lamar  r.  S.,  49  Tex.  Cr. 
563,  95  S.  W.  509;  Hirsch  r.  S.,  50 
Tex.  Cr.  1,  95  S.  W.  513;  vol.  3,  p. 
126,  n.  19,  and  supplement  thereto. 
That  accused  on  a  trial  for  perjury 
know  that  the  alleged  perjured  testi- 
mony was  false  when  he  gave  it  may 
bo  proved  bv  circumstantial  evidence. 
Trinkle  r.  S."(Tex-.  Cr.),  Ms  S.  W.  544. 
Burden  to  prove  on  state. — Trinkle  i". 
S.  (Tex.  Cr.),  158  S.  W.  .544. 
767-50  Barnard  r.  U.  S..  162  Fed. 
618,  89  C.  C.  A.  376;  Davis  r.  S.,  7 
Ga.  App.  680,  67  S.  E.  S.39. 
Criminal  intent  established  by  showing 
accused  wilfully  testifieil  to  what  ho 
knew  false.  P.  r.  Corrigan,  195  N.  Y. 
1,  87  X.   E.  792. 

In  a  prosecution  for  perjury  where  ac- 
cused was  alleged  to  have  falsely  tes- 
tified that  the  plaintiff  in  an  action  on 
a  note  had  given  him  a  recei|>t  for 
the  payment  of  same,  the  receipt  is 
material  and  admissible,  as  showing 
whether  it  had  been  executed  bv  tho 
plaintiff.  Barber  v.  S.  (Tex.  Cr.j,  142 
S.   W.   577. 

Previous  reports  by  accused  concerning 
condition  of  bank  adniissiMc  ti>  s}ii)W 
knowledge  of  falsitv  of  report.  Ander- 
son r.  C.  (Ky.),  117  S.  W.  364. 
Impairment  of  memory  shown  by  ac- 
cused charged  with  testifying  falsely 
as  to  belief.  S.  r.  Covne,  214  Mo 
344,    114    S.    W.    S. 

Corroboration  not  required  concerning 
knowledge  or  intent.  O'Learv  v.  if 
S.,  15«4  Fed.  790,  S6  C.  C.  A.  56. 
768-51  Presumption  writing  entered 
into  between  parties  contained  all 
agreed  upon  inconclusive  upon  accuse<l; 
hence  he  may  testify  on  intent  to  un- 
derstanding that  no  part  of  agreement 
omitted.  May  also  ask  person  drawing 
paper   why   entire   agreement   was    not 


included  therein  if  he  savs  it  is  incom- 
plete. S.  f.  Loos,  145  la.  170,  123  -N. 
W.   902. 

Defendant  competent  witness  In  favor 
of  co-defendant  if  not  shown  th»-» 
agreed  to  commit  l>erjury.  Anderson 
V.  .S.,  56  Tex.  Cr.  300,  120  S.  W.  402. 
768-52  P.  r.  Elcnbogen,  114  App. 
Div.  ]';2,  99  N.  Y.  S.  '-:>'. 
769-54  Boren  r.  U.  S.,  114  Fed.  801, 
75  C.  C.  A.  .">.T1;  S.  r.  Richardson,  243 
Mo.  503,  154  S.  W.  735.  See  vol.  3, 
p.  099,  n.  55,  and  supplement  thereto. 
769-55  P.  r.  Nichols.  108  App.  Div. 
362,  95  X.  Y.  S.  736.  Contra.  H.ll  r. 
S.,  5  Ga.  App.  701,  63  S.  E.  860;  Stono 
r.  S.,  lis  Ga.  705,  45  S.  E.  630,  93 
Am.  St.   145. 

Record  of  conviction  of  perjurer  ina<I- 
niissiblc  ag.'iiiist  subornt  r.  .**.  r.  Justo 
sen,  :'.'}  rtali  1".',,  ;•(»  p.  J.'O. 
Attempt  to  suborn  perjury  established 
without  showing  i.'i.sui-s  made.  P.  f 
Teal,  133  Aj.p.  Div.  35.  117  X.  Y.  S 
743. 


PHOTOGRAPHS 

To  show  vahir,  771-4;  Fritlrntiarf 
vrloht,  771-4;  Use  of  ma<in\fy\nij  t/lnsii. 
771-4. 

770-1  Porter  r.  Buckley.  147  Fed. 
140;  Houston,  etc.  R.  <'o.  r.  Shapard. 
54  Tex.  Civ.  .596,  US  S.  W.  .59«  (ar- 
curacy  of  X-ray  photograph  of  bones 
of  living  bo<ly). 

Photograph  is  a  "paper"  and  may  b<» 
taken  tn  jiirv  rod':.  I',  r.  Halcstieri, 
2.^  Cal.  App.'  7US,  139  P.  S21. 
Such  evidence  does  not  nocossarily  dis- 
credit conflicting  testimonv.  Stotol* 
niever  v.  R.  Co.,  14S  la.  278,  127  N 
W.  205. 

771-2  Kansas  Citv  R.  Co.  r.  Morri^ 
80  Ark.  52S,  9'<  S.  W.  3fv3;  P.  r.  Jen- 
nings. 252  111.  534,  90  X.  E.  1077;  Ligon 
V.  Allen.  157  Ky.  101,  102  S.  W.  .5.36; 
Cincinnati,  etc.  Co.  r.  Do  Onro.  87  O. 
St.  109.  100  X.  E.  320;  Buck  r,  Mc- 
Kees|mrt,  223  Pa.  211.  72  A.  514. 
See  Ligon  r.  Allen,  157  Kv.  101,  162 
S.  W.  536,  51  L.  R.  A.  (N.  8.)  842, 
844,  n. 

771-3  Porter  r.  Bucklev.  147  Pe<l. 
140;  .^pllors  r.  S..  91  Ark.  17.5,  120  S. 
W.  840.  (Ht.  text;  Strasscr  r.  Stabeek, 
112  Nfinn.  90.  127  X.  W.  .1S4:  (Cincin- 
nati, etc.  Co.  r.  De  Onzo.  S7  O.  St.  109, 
100  X.  E.  320;  Parker  r.  Mfg.  Co.  (Or.). 
138  P.  1061;   Buck  r.  McKeesport,  223 
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Pa.  211,  72  A.  514;  Hupfer  v.  Co.,  127 
Wis.  306,  106  X.  W.  831.  See  vol.  6, 
p.  503,  n.  87,  and  sui)plement  thereto. 
771-4  To  show  value.  —  Conrad  f. 
Eichter,  13  Pa.  C.  C.  478;  Willis  v.  S., 
49  Tex.  Cr.  139,  90  S.  W.  1100;  Fos3 
V.  Smith,  79  Vt.  434,  65  A.  553.  See 
vol.  6,  p.  508,  n.  86,  and  supplement 
thereto. 

Evidentiary  weight. — ^Higgs  v.  R.  Co., 
16  N.  D.  446,  114  X.  W.  722. 
Use  of  magnifying  glass. — S.  v.  Wal- 
lace, 78  Ccnn.  G77,  63  A.  448. 
Photographs  of  tool  offered  in  evidence 
and  of  piece'  of  steel  no  part  of  tool 
admissible  to  explain  expert  testimony 
concerning  chemical  and  microscopical 
tests  of  former.  Potvin  V.  Co.,  156 
Mich.  201,  120  N.  W.  613. 
773-5  Temple  v.  Gilbert,  86  Conn. 
335,  85  A.  360;  Henke  v.  Deere  &  M. 
Co.,  175  Til.  App.  240;  Krauss  i\  Bal- 
linger,  171  Til.  App.  554  (evidence  suf- 
ficient); Nolte  V.  E.  Co.  (Ta.),  147  N. 
W,  192;  Stcne  v.  E.  Co.,  99  Me.  243,  59 
A.  56;  Babb  v.  Co.,  99  Me.  298,  59  A. 
290;  Western  M.  R.  Co.  v.  Martin,  110 
Md.  554,  73  A.  267;  Consolidated,  etc. 
Co.  V.  S.,  109  Md.  186,  72  A.  651; 
Eldredge  v.  Mitchell,  214  Mass.  480, 
102  N.  E.  69;  Halloran  V.  E.  Co.,  211 
Mass.  132,  97  N.  E.  631;  C.  r.  Tucker, 
180  Mass.  457,  76  N.  E.  127;  Mclvar- 
ren  r.  E.  Co.,  194  Mass.  179,  80  N.  E. 
477;  Le  Barron  v.  S.  (Miss.),  65  S. 
648;  Gibbs  v.  City,  163  Mo.  App.  105, 
145  S.  W.  841;  Parker  v.  Mfg.  Co. 
(Or.),  138  P.  1061;  Whaley  V.  Vidal, 
27  S.  D.  642,  132  N.  W.  248.  See  Beach 
Front  H.  Co.  v.  Sooy,  210  Fed.  265, 
127  C.  C.  A.  83;  Ligon  r.  Allen,  157  Ky. 
101,  162  S.  W.  536,  51  L.  E.  A.  (N.  S.) 
842,  848  n.  And  see  vol.  6,  p.  503,  n. 
87. 

Admissibility  a  question  of  judicial 
discretion.  Eodiek  r.  E.  Co.,  109  Me. 
530,  85  A.  41;  Gillet  V.  Shaw  (Mass.), 
104  N.  E.  719;  Eldredge  V.  Mitchell, 
214  Mass.  480,  102  N.  E.  69;  S.  v. 
Fateh-Mohamed,  76  Wash.  462,  136  P. 
676. 

Admission  of  photograph  tending  to 
prejudice,  error.  Fearon  v.  Tns.  Co., 
147  N.  Y.  S.   644. 

Better  to  conduct  preliminary  examin- 
ation in  absence  of  jury.  Gillet  v. 
Piiaw  CMass.),  104  N.  E.  719. 
Tiiat  copy  looked  like  person  whose 
identity  is  questioned  is  suflicient  pre- 
liminary. S.  V.  Ling,  91  Kan.  647,  138 
P.  582. 


Whether  photograph  correctly  repre- 
sents scene  for  jury.  Mitton  f.  Elev. 
Co.,  124  Minn.  65,  144  N.  W.  434. 
Locality. — "It  is  not  possible  to  lay 
down  a  general  rule  as  to  what  changes 
shall  require  an  exclusion  of  photo- 
graphic representations  of  the  locality, 
but  the  trial  court  with  the  photo- 
graphs before  it,  and  the  witness  who 
took  them,  ought  to  be  conceded  some 
discretion  in  admitting  ;or  rejecting 
them."  Maryland  Electric  E.  Co.  V. 
Beasley,  117  Md.  270,  83  A.  157. 
To  show  age. — "Dress  alone  makes  a 
great  deal  of  difference  in  the  appear- 
ent  age  of  a  person.  The  combination 
of  dress  and  a  photograph  would  be 
doubly  deceptive.  When  employed,  the 
plaintiff  was  six  months  below  the  age 
fixed  by  the  statute.  A  photograph 
taken  a  year  before,  dressed  as  she 
was,  with  veil  and  flowers  on  her  head, 
short  white  dress,  white  slippers  and 
stockings,  was  no  evidence  of  her  ap- 
pearance as  to  age  when  employed. 
The  prejudicial  character  of  the  photo- 
graph is  manifest."  Dresch  v.  El- 
liott, 137  App.  Div.  252,  122  N.  Y. 
S.  14. 

773-6  S.  V.  Eogers,  129  la.  229,  106 
N.  W.  455;  C.  v.  Johnson,  199  Mass 
55,  85  K  B.  188.  See  Ligon  v.  Al- 
len, 157  Ky.  101,  162  S.  W.  536,  51  U 
E.  A.  (X.  S.)  842,  851  n.;  In  re  Lyle's 
Est..  93  Xeb.  768,  141  N.  W.  1127;  vol. 
7,  p.  981,  n.  95,  and  supplement 
thereto;  supra,  * 'Libel  and  Slander," 
200-48. 

Photographs  excluded  if  taken  long  be- 
fore time  in  question.  S.  V.  Eeady,  77 
X.  .J.  L.  329,  72  A.  445. 
Photograph  of  person  before  accident 
admissible.  Hoyt  v.  E.  Co.,  166  HI. 
App.  361. 

774-11  Willis  V.  S.,  49  Tex.  Cr.  139, 
90  S.  W.  1100.  Contra  as  to  photograph 
of  injured  person  before  injury.  Gal- 
veston, etc.  E.  Co.  V.  Harper,  53  Tex, 
Civ.  614,  114  S.  W.  1168.  But  see 
Hoyt  V.  E.  Co.,  166  111.  App.  361. 
774-12  Ccmtra,  Spiers  v.  He-nder- 
shott,  143  la.  446,  120  X.  W.  1053. 
Photograph  of  girl,  taken  year  before 
question  at  issue  arose  in  dift'erent 
dress,  inadmissible  to  show  knowledge 
of  age  by  third  person.  Dresch  v.  El- 
liott, 137  App.  Div.  252,  122  N.  Y.  S. 
14. 

774-13  Fuller  i\  Kelso,  163  111.  App. 
576;  McKarren  V.  E.  Co.,  194  Mass- 
179,  80  N.  E.  477;  Davis  v.  City,  147 
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Mioh.  ."500,  110  N.  W.  lOS-t  (of  aorc). 
Seo  vol.  7,  p.  405,  n.  IHj,  aii.l  supplement 
thereto. 

Photograph  tracings  showintr  car.liac 
imlsatioiis  conipetoiit.  Mo.,  K.  &  T.  R. 
Co.  i\  Heacker  (Tex.  Civ.),  1(>S  S.  W. 
2(3. 

"If  a  man  has  a  photograph  taken  of 
himself,  ami  tliis  phuto^rraph  shows 
certain  marks  not  usually  fouml  upon 
a  man's  body,  and  he  knows  wliat  thoso 
marks  are,  wo  can  seo  no  reason  why, 
if  tho  photograph  is  admitted  in  evi- 
dence on  tho  trial  of  a  case,  he  cannot 
tell  what  produced  those  marks."  <  ar- 
ter  ;•.  S.,  4  Ala.  App.  72,  59  S.  222. 
775-16  Prescott,  etc.  Co.  V.  Franks 
(Ark.),  16.3  S.  W.  ISO;  Chicapo  K.  Co. 
f.  Sinith,  226  111.  ]7S,  80  \.  E.  716; 
Haywood  r.  Co.,  145  111.  Apj).  5(M>;  El- 
zig  V.  Bales,  135  la.  20,S,  112  N.  W. 
540;  S.  r.  Matheson,  142  Ta.  414,  120 
N.  W,  1036  (admissible  thouj.'h  J>er80tt 
making  photograjih  not  witness,  shown 
by  physician  directing  taking  present 
when  taken,  it  was  correct.  Compe- 
tent for  physician  to  testify  spot  on 
photograph  re|)resented  bullet);  Dean 
f.  Wabash  R.  Co.,  229  Mo.  425,  129  S. 
W.  953;  Lake  Shore  E.  Rv.  f.  Hobart. 
32  O.  C.  C.  154;  Houston,  etc  R.  Co. 
r.  Shai)ard,  54  Tex.  Civ.  59t';,  1 1  s  S.  W. 
596.  See  Ligon  r.  Allen,  l.')7  Kv.  101, 
162  S.  W.  536,  51  L.  R.  A.  (X.  S.)  S42, 
858  n;  infra.  "Physicians  and  Sur- 
geons. ' '  S  15  (')!). 

To  show  normal  condition. — McTlwain 
f.  flacbc.  IL'S  ill.  App.  209. 
Opinion  of  experts  best  evidence  as  to 
■what  X-ray  i)hotograi>h  sliows.  Marion 
r.  Const.  Co.,  157  Aj>p.  Div.  95,  141  N. 
Y.  S.  647. 

776-17  Conditions  shown  by  X-rav 
photograph,  e.v]>lained.  See  supra,  vol. 
5,  p.   776,  n.   17. 

Opinion  of  experts  best  evidence. — Ma- 
rion r.  Const.  Co.,  l."7  App.  l>iv.  95, 
141    X    Y.   S.   647. 

777-18  Knnsa.f  C  S.  R.  Co.  r.  >for- 
ris,  HO  Ark.  52S,  9,8  S.  W.  36,3;  P.  r. 
Balestieri,  23  Cal.  App.  708,  139  P.  821; 
Rawles  r.  Corp.,  23  Cnl.  App.  4.55,  138 
P.  369;  MacFoat  r.  R.  Co.,  5  Penne 
(Del.)  52,  62  A.  ^98;  McClain  r.  A.««sn., 
17  Ida.  6,3,  104  P.  1015;  Illinois  S.  R. 
Co.  r.  Havner,  225  Til.  613.  so  X.  E 
316;  Sample  r.  R.  Co.,  233  Til.  564,  84 
N.  E.  643;  Henke  r.  M.  Co..  175  III 
App.  240;  Chicago  r.  TTiitx^hinson.  P29 
Til.  App.  2.39;  Xow  York.  etc.  R.  Co. 
c.  Kobbins,  38  lud.  App.  172,  76  N.  E. 


804;    Huntington   L.   Co.   r.    lV->^.'     •" 
Ind.  Api'.  4.  73  X.  E,  1002;    ; 
etc.  R.  Co.  r.  Hrown,  32  Kv.   1 
Ht6  S.  W.  795  (of  railroad  wr. 
te<l);    Consoliiiated,    etc.   Co.    ■ 
Md.   1S6,   72   A.  651;    Pruner  r.   U. 
173  Mich.   146.   139  X.   W.  48;   Iln- 
r.  Green,  157  .Mich.  690,  122  -X.  W 
liiggs   r.    R.   Co.,   216   Mo.   3fH,    1  : 
W.  969;  Tvirkpatrick  r.  R.  Co..  211   Mo. 
68,    109    S.    W.    6s2;    Zanmnolla    r.    H. 
Co.,  93  Xeb.  774,  142  X.  \V.  190;  Mr-TJirr 
S.  Co.  r.  Babbitt,  61   ^Plh.-.  291,  113  N. 
Y.  S.  753;  Sherlock  r.  R.  Co..  24  X.  D. 
40,    138    N'.    W.    976;    HiggH    r.    R.    Co.. 
16  X.  D.  446.  114  X.  W.  722:  ^»    t. ..,;.. 
etc.   Co,  r.    Xi.hols,  39   Okhi 
P.   1.59;    St.   Ix)ui8,   etc.   Co.   i.  .      ■; 

Okla.     Ill,     12S     P.     137;     Curtis     r. 
R.     Co.,     33    R.    I.    542,     80    A.     1?7: 
Wade  r.  R.  Co.,  89  S.  C.  2««".  71    - 
8.59;    .Tohn.son    r.   R.   Co.,   35   I'tah 
100    P.    390;    Smith    r.    R.    Co.,    SO    Vl 
208,    67    A.    .535;    Tavlor   r.    R.   Co.,    72 
Wash.     37'^,     130     I».     .5n6;     Pfeifr 
Radke,   142  Wis.  512,   125   X.   W 
Forseth    r.    L.    Co..    142    Wis.    87,     i-» 
X^   W.   1036. 

See  T.rigon   r.   .Mien,   157   Kv. 
S.  W.  .536,  51  L.  R.  A.  (.X.  S 
n;  vol.  6,  p.  502,  n.  84,  and  aiipi'ifUHHk 
thereto. 

Photographs  showinif  only  p»rt  of 
s<-cii<\  111.  S.  K.  <'.>.  r.  Haver,  12-S 
111.    App.    31.5. 

Of    simiLir    thing,    admissible.      Smith 
r.    Ei.hclbergcr.    175    111.    App.    2,31. 
Of    river,    inadmissible    unle««    nhnwn 
how    lojig    floods    I 
after    tanking    of    j'! 
V.  Sa:iit;iry   Dist.,   17'    i..    .\i:'-     ■ 
Altliongh    place    ca-pable    of    oral    de- 
scription,   I'lint.i^'r.ii'h    .•»dmi)»<«Jblc.    Zan- 
can.lla   r.   R.   Co.,  93   Xob,  774,   142   N. 
W.   190. 

777-19     P.   r.   Ah   Leo.   16^1   Cal.   3150, 
I'JS     P.     1035;     T   ■■''••     ••      <-ii..-»      ■««'. 
Conn.  335,  85  A 
Co.  r.  S..  109  M    .         .     -    ■ 
Karren   r.  R.  Co.,  I'.M   .Ma.M.    ! 
E.    477:    Harrison    r.  C»rron, 
<>90.    122    X.   W.   205;    Mc<lirr   S.   io.  v. 
TUbbitt,    113    X.    Y.   S.    7»53:    P.irker   C. 
Mfg.    Co.    (nr.>,    138    P.    1061;    C.    r. 
Swnrtz,   40   Pa.   Super.   370;   Thompson 
r.  R.  Co..  48  Tox.  Hv.  2*4,  lOfi  S.   W. 
910;    Accousri    r.   Co.    (TeT.   CWA.  87   S. 
W.    861     (suffici.Mitlv     id.        '    ■ 
sworn      to     be     correct 
Smith  V.  R.  Co.,  SO  Vt.  -v:',  u.    -v.  -^--j. 
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Hebbe  v.  Maple  Creek,  121  Wis.  668, 

99  N.  W.  4-12, 

See  Ligon  v.  Allen,  157  Ky.  101,  162 
S.  W.  536,  51  L.  E.  A.  (N.  S.)  842, 
846  n;  vol.  6,  p.  503,  n.  '88,  and  sup- 
plement thereto. 

Photographs  taken  more  than  a  year 
after  accident  are  admissible  in  evi- 
dence if  "plaintiff  testifies  that  he 
had  been  out  to  the  crossing  a  few 
days  before  the  trial,  and  that  there 
was  relatively  no  change  in  the  sur- 
roundings." Davidson  v.  R.  Co.,  164 
Mo.  App.  701,  148  S.  W,  406. 
778-20  Beach  Front  H.  Co.  i\  Soov, 
210  Fed.  265,  127  C.  C.  A.  83;  Miller 
t\  City,  104  App.  Div.  33,  93  N.  Y.  S. 
227;  Higgs  v.  E.  Co.,  15  N.  D.  446,  114 
N.  W.  722;  St.  Louis  E.  Co.  v.  Dale, 
36  Olda.  114,  128  P.  137;  Hughes  v.  S., 
12G  Tenn.  40,  148  S.  W.  543.  See  Grif- 
fin r.  B.  Co.,  90  Kan.  375,  13^3  P.  574; 
Ligon  V.  Allen,  157  Ky.  101,  162  S. 
W.  536,  51  L.  E.  A.  (N.  S.)  842,  844 
n;  Columbia,  etc.  Co.  v.  S.,  105  Md. 
34,  65  A.  625;  Mahar  v.  Granite  Co., 
146  Wis.  46,  130  N.  W.  949. 
778-21  Porter  v.  Buckley,  147  Fed. 
140;  Donovan  v.  Conn.  Co.,  84  Conn. 
531,  80  A.  779;  C.  &  E.  I.  E.  Co.  v. 
Crose,  214  111.  602,  73  N.  E.  865;  S.  v. 
Rogers,  129  la.  229,  105  N.  W.  455; 
Eiggs  V.  R.  Co.,  216  Mo.  304,  115  S.  W. 
969;  Carr  v.  Co.,  29  R.  L  276,  70  A. 
196;    Johnson  v.   R.   Co.,   35   Utah   285, 

100  P.  390  (change  must  be  material). 
Comp.  Sherlock  v.  R.  Co.,  24  N.  D.  40, 
138  N.  W.  976.  See  Ligon  v.  Allen, 
157  Ky.  101,  162  S.  W.  536,  51  L.  R.  A. 
(N.  S.)  842,  846  n;  vol.  6,  p.  502,  n.  85, 
and   supplement  thereto. 

Presence  of  others  than  partiee  to 
transaction  in  photograph  immaterial 
if  persons  represented  occupy  positions 
parties  occupied  at  time  of  occurrence. 
Harrison  V.  Green,  157  Mich.  690,  122 
N.   W.   205. 

Party  offering  photographs  of  experi- 
ments must  show  accuracy  of  latter. 
Eiegs  V.  R.  Co.,  216  Mo.  304,  115  S. 
Wr  969. 

Change  in  condition  shown. — Sample  v. 
R.  Co.,  233  111.  564,  84  N.  E.  €43. 
779-22  Babb  v.  Co.,  99  Me.  298,  59 
A.  290.  See  Brett  v.  S.,  94  Miss.  669, 
47  S.  781.  See  Grant  V.  R.  Co.,  176 
111.  App.  292. 

Photograph  of  experiment  received,  in 
court's  discretion,  if  of  value.  Field 
V.  Gowdy,  199  M0.SS.  568,  85  N.  E.  884. 
779-23    'Corbet  v.  Savings  Inst.,  122 


N.  Y.  S.  269.  See  Ligon  v.  Allen,  15? 
Ky.  ,101,  162  S.  W.  536,  51  L.  R.  A. 
(N.  S.)  842,  857n;  vol.  5,  p.  855,  n.  14, 
and  supplement  thereto. 
779-24  S.  V.  Skillman,  76  N,  J.  L. 
464,  70  A.  83;  Willis  v.  S.,  49  Tex. 
Cr.  139,  90  S.  W.  1100.  See  Parker  r. 
Mfg.  Co.  (Or.),  138  P.  1061. 
779-25  Stitzel  v.  Miller,  250  111.  72, 
95  N.  E.  53.  Contra  if  not  received 
as  substantive  proof.  S.  v.  Skillman, 
76  N.  J.  L.  464,  70  A.  83. 
Where  a  party  showed  he  could  not 
produce  an  original  hotel  register  be- 
cause beyond  the  jurisdiction  of  the 
court  and  not  within  the  control  of 
eitlier  of  the  parties,  photographs  of 
the  register  showing  proved  signatures 
thereon  were  properly  received  in  evi- 
dence. Fuller  V.  Robinson,  230  Mo 
22,   130   S.   W.  343. 

Inaccessible  documents. — ^In  re  McClel- 
lan,  20  S.  D.  498,  107  N.  W.  681. 
Photograph  of  lost  writing,  admissible 
to  prove  contents  and  peculiarities  of 
handwriting.  McCullough  V.  Munn 
(1908),  2  Irish  194. 

780-2G  S.  V.  Ready,  77  N.  J.  L.  329, 
72  A.  445  (signature  exhibited  on  back- 
ground of  ruled  squares  and  taken  from 
two  genuine  signatures) ;  S.  v.  Skill- 
man,  76  N.  J.  L.  464,  70  A.  83.  See 
vol.  6,  p.  436,  n.  23,  and  supplement 
thereto. 

780-28  P.  V.  Ong  Git,  23  Cal.  App. 
148,  137  P.  283;  S.  v.  Jones,  48  Mont. 
505,  139  P.  441;  C.  v.  Swartz,  40  Pa. 
Super.  370;  Willis  v.  S.,  49  Tex.  Cr. 
139,  90  S.  W.  1100.  See  vol.  6,  p.  768, 
n.  71,  and  supplement  thereto. 
Not  inadmissible  because  taken  while 
deceased  was  inmate  of  prison.  S.  r. 
Jones,  4'8  Mont.  505,  139  P.  441. 
781-29  S.  V.  Ro'berts,  28  Nev.  350, 
82  P.  100;  Sv  V.  Finch,  54  Or.  482,  103 
P.  505. 

781-30  Carter  v.  S.,  4  Ala.  App.  72, 
59  S.  222;  P.  v.  Elmore,  167  Cal.  205, 
128  P.  989;  P.  v.  Lee  Nam  Chin,  166 
Cal.  570,  137  P.  917;  P.  v.  Rogers,  163 
Cal.  476,  126  P.  143;  S.  V.  Bailey,  79 
Conn.  589,  65  A.  951;  S.  v.  Powell,  5 
Penne.  (Del.)  24,  61  A.  966;  S.  v. 
Roberts,  28  Nev.  350,  32  P.  100;  Morris 
V.  S.,  6  Okla.  Cr.  29,  115  P.  1030; 
Young  V.  S.,  49  Tex.  Cr.  207,  92  S.  W. 
841;  S.  V.  Fateh-Mohamed,  76  Wash. 
462,  136  P.  676.  See  Ligon  v.  Allen, 
157  Ky.  101,  162  S.  W.  53'6,  51  L.  R.  A. 
(K  S.)  842,  852,  n.  And  see  vol.  6,  p. 
608,  and  supplement  thereto. 
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Photographs  of  wearing  apparel,  etc. 
C.  r.  Tucker,  189  Mass.  457,  70  X.  E. 
127. 

781-31  See  P.  r.  Loppr,  159  Cal.  n 
112  P.  720;  S.  V.  Roberts,  28  Nev.  350, 
82  P.  TOO. 

781-32  Sellers  r.  S.,  91  Ark.  17.'5. 
120  S.  W.  840;  Rollers  r.  S.,  93  Ark. 
313,  124  S.  W.  770;  P.  v.  Ah  Lee,  1(H 
Cal.  350,  128  P.  I(i35;  P.  r.  Grill,  Ml 
Cal.  592,  91  P.  515;  P.  v.  Veld,  154 
App.  Div.  752,  139  N.  Y.  S.  788;  Morris 
V.  Ty.,  1  Ok  la.  Cr.  617,  99  P.  7fi0  (in 
court's  discretion  if  shown  correct); 
Gibson  v.  S.,  53  Tex.  Cr.  349,  110  S 
W.  4] ;  Newconib  v.  S.,  49  Tex.  Cr. 
550,  95  S.  W.  1048.  See  Li^on  r.  Al- 
len, 157  Kv.  101,  162  S.  W.  536,  51  L. 
R.  A.  (N.  S.)  842,  856  n.  And  see 
vol.  6,  p.  608,  n.  36,  and  su|>plement 
thereto. 

Wherever  the  introduction  of  photo- 
grai)h3  and  diajjranig  serves  to  illus- 
trate a  question  in  the  case  or  to 
throw  lifrht  upon  the  transaction,  it  iS 
permissible  to  introduce  same  in  evi- 
dence. Sanchez  r.  S.  (Tex.  Cr.),  149' 
S.  W.  IlM. 

Not  conclusive  of  true  location,  "and. 
if  appellant  believed  that  vi(>ws  taken 
from  or  directed  to  the  point  where 
ho  locates  the  culmination  of  the  af- 
fray would  show  a  material  variance 
from  those  presented  by  tho  state,  it 
was  an  easy  expedient  to  procure  them 
and  place  them  in  evidence  by  the  side 
of  tliose  relied  upon  bv  the  prosecu- 
tion." S.  i\  Baker  (la.),  135  N.  W. 
1097. 

Sufficient  testimony  as  to  accuracy  of 
photograph  of  scimio  of  lioiniciclc.  In 
brief,  Works  testified  that  ho  knew 
the  position  of  the  various  objects  re- 
ferred to.  and  that  tho  photoprajdi  re- 
ported them  correctly.  This  was  suf- 
ficient for  the  admission  of  the  j>hoto- 
praph  in  evidence.  The  fact  that  tho 
photograph  was  not  taken  until  some 
time  had  elapsed  after  the  homiciile 
was  not  a  circumstance  of  sufllcient 
weight  to  oxcludo  it.  TTiiphes  v.  S.. 
126  Tenn.  40,  148  S.  W.  513. 
782-33  Photographs  of  nssiinied  sit- 
uations. P.  V.  Mahatch,  148  Cal.  200. 
82  P.  779. 
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785-1  Am.,  etc.  Co.  r.  .Tankus,  121 
Til.  .\pp.  267:  Felsch  r.  llabb,  72  Neh. 
736,  101  N.  W.  1011;  Humphries  r.  K. 


Co..  84  S.  C.  202,  6:5  S,  E.  1051;  Dur.klt 
r.  IIot|uiam,  50  Wash.  47,  105  I*.  1  :'•. 
786-4  Atn.,  etc.  Co.  r.  Jankus.  l_'l 
111.  Aj.p.  207;  Felsch  r.  Babb,  72  Neb. 
736,  101  y.  W.  1011;  MiRSOuri,  etc  R. 
Co.  r.  Lvnch.  40  Tex.  Civ.  543,  90  S 
W.  511;  Sheldon  r.  Wright,  80  Vt.  29S, 
fi7  A.  S07. 

7S6-5  St.  Louis,  etc.  R.  Co.  r.  Smith, 
3^  Tex.  Civ.  507,  86  S.  W.  943. 
786-6  Houston,  etc.  R.  Co.  r.  Anglin, 
W  T.'x.  349,  S9  S.  W.  90«>. 
790-24  In.jureil  part  exhibited  if  BO 
connected  with  res  gestae  as  to  be  nec- 
essary to  determine  rights  of  parties. 
Dunk  in  r.  Hoquiam,  56  Wash.  47,  105 
P.  149. 

791-27  Failure  of  plaintiff  to  ob- 
serve agreement  to  submit  to  examina- 
tion excused  by  proof  of  inability. 
Murphv  &  Co.  r.  Dunman,  55  Tex.  Civ. 
5S7,  120  S.  W.  240. 
791-30  Gore  f.  Gore,  103  App.  Piv. 
IC'^,  93  X.  Y.  S.  3rM).  See  Christman 
f.  Christman.  7  Pa.  C.  C.  595. 
792-32  See  Christman  r.  Christman, 
7   Pa.   C.  C.  595. 

792-35  Gore  r.  Gore,  103  App.  Div. 
168,  93  N.  Y.  S.  396. 
793-40  Johnston  r.  S.  P.  Co.,  150  Oal. 
535,  89  P.  348;  Denver  Citv  T.  Co.  r. 
Roberts,  43  Colo.  522.  9fi  P.  186;  S.  r. 
Call.  64  Fla.  141.  .59  S.  789.  41  L.  R.  A. 
(X.  S.)  1071;  Atlantic  C.  L.  R.  Co.  r. 
Dees.  56  Fla.  127,  4S  S.  28  (statute^; 
Cedartown  r.  Brooks,  2  Ga.  -App.  583. 
.59  S.  E.  836;  Dickinson  r.  R.  Co..  74 
Kan.  863,  86  P.  150;  Cl.nrk  r.  Borouph. 
23  Pa.  C.  C.  555;  Hess  i\  R.  Co.,  7  Pa. 
C.  C.  565. 

794-41  Richardson  r.  Nel.«on.  221 
HI.  254,  77  N.  E.  5S3,  123  111.  App. 
550;  KellvviUe  C.  Co.  r.  MoreUiiid.  121 
111.  App.  410;  Chicapo  r.  McN'ally.  ICS 
111.  App.  375;  Diamond  G.  Co.  r.  Wiet- 
zychowski,  125  111.  .\pp.  277  (examina- 
tion  after  triaH;  Ya7oo.  otr.  Co.  r. 
Robinson  (Miss.).  6,5  S.  241;  Strom  r. 
Steam  Co.,  145  X.  Y.  S.  720  (except 
where  exception  is  shown^;  Moore  r. 
Reinhardt.  136  App.  Div.  617.  121  N. 
Y.  S.  205;  Best  r.  Co.,  85  S.  C.  422.  67 
S.  E.  1;  Mis-souri.  etc.  R.  Co.  r.  Ropers, 
.55  Tex.  r\v.  93,  117  S.  W.  9.39;  I/arson 
r.  Salt  Lake  Citv,  34  Utah  318,  97  P. 
483. 

797-18  Best  r.  Co.,  85  S.  C.  422.  67 
S.    E.    1. 

798-50     See  .Tohnston   r.   R.   Co..   I.'JO 
Tab  535,  <;9  P.  34<!. 
798-51     Order  enforced,  not  by  con- 
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tempt  proceedings,  but  by  staying  or 
dismissing  action.  Western  G.  Mfg. 
Co.  r.  Schoeninger,  42  Colo.  357,  94 
P.  342. 

799-52  B8oth  v.  Andrus,  91  Neb. 
810,  137  N.  W.  884;  Galveston,  etc.  R. 
Co.  V.  Chojnacky  (Tex.  Civ.),  163  S. 
W.  1011. 

Operation  on  different  portions  of  body, 
exhibition  of  one  portion,  waives  right 
as  to  other.  Booth  v.  Andrus,  91  Neb. 
'810,  137  N.  W.  8S4. 
799-53  Houston,  etc.  E.  Co.  v.  Ang- 
lin,  99  Tex.  349,  89  S.  W.  966;  foil. 
Chicago  R.,  etc.  Co.  v.  Langston,  92 
Tex.  709,  50  S.  W.  574,  and  dist.  Aus- 
tin, etc.  R.  Co.  V.  Cluck,  97  Tex.  172, 
77  S.  W.  4D3. 

800-56  No  abuse  of  discretion  to 
refuse  to  order  examination  befor.e  jury 
where  one  had  before  physicians,  two 
of  them  chosen  by  defendant  and  tes- 
tified. St.  Louis,  etc.  R.  Co.  v.  Carter, 
93  Ark.  589,  126  S.  W.  99. 
800-58  But  see  Johnston  v.  E.  Co., 
150  Cal.  535,  89  P.  348. 
800-59  Melone  t\  R.  Co.,  151  Cal. 
113,  91  P.  522;  Western  G.  Mfg.  Co. 
V.  Schoeninger,  42  Colo.  357,  94  P.  342, 
15  L.  R.  A.  (N.  S.)  663;  S.  v.  Call, 
64  Fla.  144,  59  S.  789,  41  L.  E.  A.  (N. 
S.)  1071;  Atlantic  C.  L.  R.  Co.  v.  Dees, 
56  Fla.  127,  48  S.  28  (under  statute 
providing  for  examination) ;  Fillingham 
r.  R.  Co.,  154  Mich.  233,  117  N.  W. 
635;  Logan  v.  Soc,  156  Mich.  537,  121 
N.  W.  485;  Graham  v.  Sly,  177  Mo.  App. 
348,  164  S.  W.  136;  Shamp  t\  Lam- 
bert, 142  Mo.  App.  567,  121  S.  W 
770;  Murphy  V.  R.  Co.,  31  Nev.  120, 
101  P.  322;  Brown  V.  E.  Co.,  12  N,  D. 
61,    95    N.   W.   153. 

Defendant  entitled  as  matter  of  right 
to  a  physical  examination  of  plaintiff, 
where  it  is  alleged  his  injuries  are  per- 
manent. Triangle  Lumb.  Co.  v.  Acree 
(Ark.),  166  S.  W.  958. 
Misled  by  plaintiff,  entitled  to  second 
examination.  Rief  v.  R.  Co.  (Minn.), 
148  N.  W.  309. 

801-60  Macon  &  B.  E.  Co.  v.  Eoss, 
133  Ga.  83,  65  S.  E.  146. 
802-61  No  error  to  refuse  on  that 
ground  unless  injury  shown.  Shamp  v. 
Lambert,  142  Mo.  App.  567,  121  S.  W. 
770. 

802-63  Brown  r>.  E.  Co.,  12  N.  D. 
61,  95  N.  W.  153;  Tavlor  v.  White 
(Tex.  Civ.),  113  S.  W.  554.  See  Hous- 
ton, etc.  E.  Co.  V.  Anglin,  99  Tex.  349, 
89  S.  W.  966. 


803-63  Lexington  E.  Co.  v.  Cropper, 
142  Ky.  39,  133  S.  W.  968. 
803-64  Melone  r.  E.  Co.,  151  Cal. 
113,  91  P.  522;  International,  etc.  R. 
Co.  V.  Lane  (Tex.  Qiv.),  127  S.  W.  1066; 
St.  Louis  S.  R.  Co.  V.  Browning,  54 
Tex.  Civ.  521,  118  S.  W.  245. 
803-66  Western  G.  Mfg.  Co.  v. 
Schoeninger,  42  Colo.  357,  94  P.  342, 
15  L.  R.  A.  (N.  S.)  663;  Logan  v.  Soc, 
156  Mich.  537,  121  N.  W.  485;  Clark 
t\  Borough,  23  Pa.  C.  C.  555  (electric 
tests  permitted) ;  Hess  v.  E.  Co.,  7  Pa. 
C.  C.  565. 

804-67  Atchison  T.,  etc.  E.  Co.  v. 
Palmore,  68  Kan.  545,  75  P.  509. 
807-73  Logan  v.  Soc,  156  Mich.  537, 
121  N.  W.  485;  Fillingham  v.  R.  Co., 
154  Mich.  233,  117  N.  W.  635;  Dono- 
van -v.  R.  Co.,  157  Mo.  App.  649,  138 
S.  W.  679;  Murphy  v.  R.  Co.,  31  Nev. 
120,  101  P.  322;  Dunkin  V.  Hoquiam, 
56  Wash.  47,  105  P.  149.  See  Houston, 
etc.  R.  Co.  v.  Anglin,  99  Tex.  349,  89 
S.  W.  966. 

807-75  Fuller  v.  Co.,  16  Haw.  1;  St. 
Louis,  etc.  R.  Co.  v.  Smith,  38  Tex. 
Civ.  507,  86  S.  W.  943. 
808-82  Atlantic  C.  L.  E.  Co.  v.  Dees, 
56  Fla.  127,  48  S.  28. 
809-83  See  Orlando  v.  E.  Co.,  109 
App.  Div.  356,  95  N.  Y.  S.  898,  counter 
affidavits. 

809-86  Orlando  v.  E.  Oo.,  109  App. 
Div.  3'56,  95  N.  Y.  8.  898. 
809-91  Johnston  v.  E.  Co.,  150  Cal. 
535,  89  P.  348;  Kelle-r  v.  Berry  (Ky.), 
121  S.  W.  1009;  Clark  t.  Borough,  23 
Pa.   C.  C.  555. 

810-93     Western     O.     Mfg.     Co.     v. 
Schoeninger,  42  Colo.  357,  94  P.  342,  15 
L.  E.  A.  (N.  S.)  663. 
810-94     Western     G.     Mfg.     Co.     v. 
Schoeninger,    42    Colo.    357,   94  P.    342, 
15  L.  E.  A.    (N.  S.)    663;   Hess  v.  R. 
Co.,  7  Pa.  C.  C.  565. 
810-97     Ooldenberg  v.   Zirinsky,   114 
App.  Div.   827,  100  N.  Y.  S.  251. 
811-98     Triangle    L.     Co.    v.     Acree 
(Ark.),  166  S.  W.  958;  Landau  v.  Cit- 
ron,  47   Misc.   354,   93   N.  Y.   S.   1111; 
Clark  V.  Borough,  23  Pa.  C.  C.  555. 
811-99     Sheldon    v.    Wright,    80    Vt. 
298,   67   A.    807    (judges'    room).     See 
Fordyce  V.  Key,  74  Ark.  19,  84  S.  W. 
797. 

811-1  Fordyce  v.  Key,  74  Ark.  19,  84 
S.  W.   797. 

811-3  Oedartown  v.  Brooks,  2  (Ja. 
App.  5S3,  59  S.  E.  "836;  Simpson  v.  R. 
Co.,    179    HI.    App.    307;    Junget    v.   E. 
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Co.,  177  111.  App.  435;  Schlechte  f. 
Co.,  157  111.  App.  LSI;  Atchison,  etc. 
Co.  V.  Melson,  40  Okla.  1,  134  P.  388; 
Chicago,  etc.  R.  Co.  i".  Hill,  36  Okla. 
540,  129  P.  13,  43  L.  R.  A.  622.  Comp. 
Chicago,  etc.  Co.  v.  Shreve,  128  111. 
App.  462. 

See  Chicago,  etc.  R.  Co.  v.  Hill,  36 
Okla.  540,  129  P.  13,  43  L.  R.  A.  (M. 
8.)    622   n. 

811-4  Illinoia,  etc.  R.  Co.  v  Downs, 
122  111.  App.  545.  See  Chicago  i".  Mc- 
Nally,  128  111.  App.  375. 
Held  not  error  to  sustain  objection  to 
question  put  to  plaintiff.  Cole  i".  City, 
158  111.  App.  494. 

Plaintiff's  willmgness  to  submit  to  ex- 
amination   inquired    into.      Sertaut    f. 
Crane,  142  111.  App.  49. 
813-9     Missouri,  etc.  R.  Co.  v.  Lynch, 

40  Tex.  Civ.  543,  90  S.  W.  511. 
813-10  Authority  to  direct  taking 
X-ray  photograph  not  included  in  power 
conferred  by  statute  to  direct  jihysical 
examination.  Lasher  v.  Bolton's  Sons, 
161  App.  Div.  381,  146  N.  Y.  S.  321. 
See  S.  V.   Call,  64  Fla.  144,  59  S.   789, 

41  L.  R.  A.  (N.  S.)  1071. 
813-13  Tirpak  v.  Hoe,  53  Misc.  532, 
103  N.  Y.  S.  795.  See  Wood  r.  Hoff- 
man, 56  Misc.  66,  106  X.  Y.  S.  940. 
813-13  Smyth  r.  Lichtenstein.  137 
App.  Div.  335,  122  N.  Y.  S.  74  (ground 
for  denying  application  in  action  for 
indignities  and  assault  that  defendant 
wanted  to  inquire  into  plaintiff's  past 
and  physical  state) ;  Goldenberg  r. 
Zirinsky,  114  App.  Div.  827,  100  N.  Y. 
S.  251;  Potter  v.  Village,  112  App.  I>iv. 
91,  98  N.  Y.  S.  186;  Pitt  r.  Dunlap, 
54  Misc.  115,  105  N.  Y.  S.  846. 
813-14  Lasher  v.  Bolton's  Sons,  161 
App.  Div.  381,  146  N.  Y.  S.  321;  Pot- 
ter r.  Village,  112  App.  Div.  91,  98  N. 
Y.  S.  186  (not  merely  in  presence  of 
such  phvsician). 

814-15     Orlando  v.  R.  Co.,  109  App. 

Div.  356,  95  N.  Y.  S.  898. 

814-17     Orlando    r.    R.    Co.,    supra; 

Tirpak    r.    Hoe,    53    Misc.    .532,    103    N. 

Y.  S.  795.     See  Wood   r.  Hoffman  Co., 

121  App.  Div.  636,  IOC  N.  Y.  S.  308. 

815-18     Goldenberg    v.    Zirinsky,    114 

App.  Div.  827,  100  N.  Y.  S.  251. 

816-29     See  Pitt  r.  Dunlap,  54  Misc. 

115,    105    N.   Y.   S.   846. 

816-30     See   S.    r.    Horton,    247    Mo. 

or.  7.    153   S.   W.   1051. 

Constitutional  right   of   alleged    ins.'ino 

criminal    not    infringed    by    appointing 

physicians    to    examine    into    jihysical 


condition  as  bearing  upon  mental  state. 
S.  V.  Pettv.  32  Nev,  384,  108  P.  934. 
See  P.  r.  Furlong,  187  N.  Y.  19S,  79 
X.   K.   978. 

Results  of  compulsory  examination  of 
one  accused  of  rape  may  not  I'o  given 
jury;  nor  statements  Vjy  examining 
phvsician  to  accused.  S.  r.  Newcomb, 
220  ^ro.  54.  119  S.  W.  405. 
816-31  Examination  of  accusod  by 
X-ray  process  should  be  or<lored  on  his 
motion  if  result  may  corroborate  tcsti- 
monv.  Browder  v.  C,  136  Ky.  45,  123 
S.  W.  328. 

818-36  Inherent  power  rests  In  court 
to  direct  examination  of  j'ros«*<-utrix 
in  rape  case.  P.  v.  Preston,  19  CaL 
App.  675,  127  P.  600. 
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On  7na>ulamus  atJaul.^^t  stat'  bi-oril.  ^'2'2- 
6;  Pcrsoiiatiiifj  another,  .s'J6  11;  Stm\!iir 
rr.<iuUs  in  treatment  of  others,  S.'.i.  >■«; 
Usaije  and  custom  of  hospitals,  850-81. 
821-1  See  Allen  r.  S.  (Okla.  Cr.), 
138  P.  178.  Reputability  of  institu- 
tion graduating  apjdicant  for  license 
from  state  board  must  be  shown  by 
him.  S.  V.  Adcot^k.  22.1  Mo.  335.  124 
S.  W.  1100;  S.  r.  Chittenden,  112  Wis. 
569,  88  N.  W.  587. 

821-3  S.  r.  Blumenthal,  141  Mo.  App. 
502,  125  S.  W.  11*^8  (though  hoMing 
out  constitutes  distinct  offense);  S.  r. 
Hanover  (Wash.),  107  P.  3><S. 
821-4  S.  r.  Yates,  145  la.  332.  124 
N.  W.  174  (evidence  of  acts  prior  to 
previous  indictment,  incompetent); 
Germany  r.  S.,  62  Tex.  Cr.  276,  137  S. 
W.  130;  S.  r.  Blumenthal,  141  Mo. 
App.  502,  125  S.  W.  118»<;  S.  r.  Snearly, 
IS  Wyo.  341,  107  P.  3S9  (fact  patient 
diseased  relevant;  otherwise  •»  to  ef- 
fect of  treatment,  and  comlitions  re- 
quiring treatment  if  question  not  lim- 
ited to  jiatient's  oaseV  Seo  S.  r.  Bro- 
see.  137  In.  673.  Ill  N.  W.  4.'>. 
Newspaper  article,  signed  by  defendant 
referring  to  previous  arrest  for  similar 
offense,  in  which  his  purpose  to  con- 
tinue as  ho  had  was  stated,  inadmis- 
sible in  absence  of  evidence  to  show 
previous  acts.  S.  V.  Yates.  143  la.  332, 
124  N.  W.  171. 

Where  the  main  issue  is  whether  or 
not  defendant  was  treating  and  offer- 
ing to  treat  diseases  for  pay.  any  state- 
ment made  by  him  bearing  on  that 
point  would   bo   admissible.     Singh   C. 
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S.  (Tex.  Cr.),  146  S.  W.  891,  cit.  Ger- 
many V.  S.,  63  Tex.  Cr.  476,  137  S.  W. 
130. 

822-5  S.  V.  Heffernan,  28  E.  I.  20, 
65  A.  284,  See  C.  v.  Porn,  196  Mass. 
326,  82  N.  E.  31. 

822-6  Kettles  v.  P.,  221  111.  221,  77 
N.  E.  472;  S.  V.  Doerring,  194  Mo.  398, 
92  S.  W.  489;  P.  v.  Somme,  120  App. 
Div.  20,  104  N.  Y.  S.  946;  C.  v.  Cly- 
mer,  30  Pa.  Super.  61.  See  Ty.  v.  Lot- 
speich,  14  N.  M.  412,  94  P.  1025;  Col- 
lins V.  S.  (Tex.  Cr.),  152  S.  W.  1047; 
S.  i\  Lawson,  40  Wash.  455,  82  P.  750. 
Unnecessary  to  prove  defendant  prac- 
ticed bv  some  particular  system,  Col- 
lins V.  S.  (Tex.  Cr.),  152  S.  W.  1047. 
Practicing  dentistry  without  license. 
S.  r.  Doerring,  194  Mo.  398,  92  S.  W. 
489;  S.  r.  Hicks,  143  N.  C.  6S9,  57  S. 
E.   441. 

On  mandamus  against  state  board. 
Arwine  v.  Board,  151  Cal.  499,  91  P. 
319. 

824-8     Leggat    v.   Gerrick,    35    Mont. 
91,  88  P.  788.     See  Brunswick  v.  Hur- 
ley, 131  HI.  App.  235. 
825-9     Abhau  v.  Grassie,  262  111.  636, 
104  N.  E.   1020. 

825-10  McAllister  v.  S.,  156  Ala. 
122,  47  S.  161;  Brooks  v.  S.,  146  Ala. 
153,  41  S.  156;  Melville  v.  S.,  173  Ind. 
352,  89  N.  E.  490;  Wilson  v.  S.,  8 
Okla.  Cr.  493,  129  P.  82. 
Eesult  of  practice  upon  others  imma- 
terial. Swarts  V.  Sweny,  35  R.  I.  1, 
85  A.  33. 

Books  relating  to  defendant's;  school 
admissible.  Swarts  v.  Sweny,  35  R.  I. 
1,  85  A.  33, 

The  exclusion  of  the  license  and  cer- 
tificate is  immaterial  if  testimoiiy  ad- 
mitted without  objection,  that  he  was 
a     regularly     licensed     and    practicing 
physician.     Feingold  v.  Lefkovitz  (Tex, 
Civ.),  147  S.  W.  346. 
Failure  to  file  license  makes  presump- 
tive  case  under   statute   declaring  rec- 
ords  of   office   such    evidence    of    exist- 
ence or  non-existence  of  license.     S,  v. 
Dodson,  54  Wash.  31,  102  P.  872. 
826-11     Melville  v.  S,,  173  Ind.  352, 
89  N.  E.  490,  it  seems. 
Pamphlet  may  not  be  received  to  show 
method    of    treatment    defendant    pur- 
sued,   though    offered    as   testimony   he 
would  have  given  if  sworn  as  witness, 
P,  V.  Trenner,  144  111.  App.  275. 
Parol  evidence  admissible  to  show  de- 
fendant met  requirements  of  law  and 


secured  license  stolen  from  him.  P.  i'. 
Koehler,  146  111.  App.  541. 
Personating  another. — Under  statute 
making  it  felony  for  practitioner  to 
falsely  personate  another  incompetent 
to  show  accused  had,  at  other  times 
and  places  than  those  alleged  and  un- 
der same  false  name,  advised  or  treated 
others  than  prosecuting  witness.  P. 
r.  Dudenhausen,  130  App.  Div.  760,  115 
N.  Y.  S.  374. 

826-12  Insolvency  of  patients.— 
Laurel  County  v.  Pennington,  26  Ky. 
L.  E.  124,  80  S.  W.  820. 
Claim  for  unusual  compensation  must 
be  well  supported.  Burke  v.  Mulgrew, 
127  App.  I>iv.  733,  111  N.  Y.  S.  899. 
826-13  Voorhees  v.  R,  Co.,  129  App. 
Div.  780,  114  N.  Y.  S,  242;  MacGuire 
V.  Hughes,  126  App.  Div.  637,  111  -N. 
Y.  S.  153.  See  Cotnam  v.  Wisdom, 
S3  Ark.  GOl,  104  S.  W.  164;  Pryor  t\ 
Milburn,  51  Misc.  596,  101  N.  Y.  S.  34. 
827-14  Hall  v.  E.  Co.,  27  R.  I.  525, 
65  A.  278;  May  v.  Roberts,  28  Okla.  619, 
115  P.  771;  Laurel  County  v.  Penning: 
ton,  26  Ky.  L.  R.  124,  80  S.  W.  820. 
828-15  Hall  v.  R.  Co.,  27  R.  I.  525, 
65  A.  278. 

Admission  by  rendering  bill  against 
third  party  explained.  Levv^is  v.  Du 
Bois,  126  App.  Div.  514,  110  N.  Y.  S. 
337. 

828-16  Weldon  v.  Co.,  27  Pa.  Super. 
257. 

828-18  Extent  to  which  patient  was 
in  plaintiff's  charge,  shown.  Nims  v. 
Cunningham,  8  Cal,  App.  250,  96  P. 
785. 

Inducements  to  make  and  prolong  un- 
necessary visits,  shown.  Burke  r.  Mul- 
grew, 127  App.  Div.  733,  111  N.  Y.  S. 
899. 

828-19  Weinlander  v.  Volkman,  153 
111.   App.    137. 

If  no  issue  raised  by  pleadings  as  to 
terms  of  contract  either  party  may 
give  evidence  as  to  value  of  services. 
Henderson  V.  Hall,  87  Ark.  1,  112  S. 
W.  171. 

829-20  Cotnam  v.  Wisdom)  83  Ark. 
601,  104  S.  W.  164. 

Any  advantage  resulting  to  patient 
from  service,  immaterial.  Henderson 
V.  Hall,  87  Ark.  1,  112  S.  W.  171. 
829-21  Improper  to  ask  physician 
if  it  is  his  custom  to  proportion  his 
fees  to  the  am.onnt  of  recovery.  Gulf, 
etc.  R.  Co.  V.  Stewart  (Tex.  Civ.),  164 
S.  W.  1059. 
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Evidence  as  to  number  of  members  of 
lodge  and  as  to  readiness  to  i>erforni 
admissible.  Page  r.  Cohen,  80  Misc. 
237,  140  N.  Y.  S.  935. 
829-22  Marshall  r.  Bahnsen,  1  Ga. 
App.  485,  57  S.  E.  1006. 
Previous  charge  for  attending  same 
patient  raav  govern  recovery.  Haas  v. 
Read,  63  Misc.  342,  117  N.  Y.  S.  106. 
829-23  Cotnam  r.  Wisdom,  83 
Ark.  601,  104  S.  W.  164;  Morrell  t\ 
Lawrence,  203  Mo.  363,  101  S.  W.  571. 
829-24  Annual  income  shown  to 
prove  value  of  physician's  time  whilo 
al)sent  in  care  of  patient.  Burke  v. 
Mulgrew,  127  App.  Div.  733,  111  N.  Y. 
S.  899. 

Lessened  receipts  cannot  be  shown  be- 
canse  of  absence  in  care  of  patient. 
Burke  r.  Mulgrew,  su}ira. 
830-25  Sills  r.  Cochems,  36  Colo. 
524,  85  P.  1007;  Marshall  t'.  Bahnsen, 
1  Ga.  App.  485,  57  S.  E.  1006;  Mor- 
rell r.  Lawrence,  203  Mo.  363,  101  S. 
W.  571. 

830-27  MacGuire  v.  Hughes,  126 
App.  Div.  637,  111  N.  Y.  S.  153;  Best 
r.  McAuslan,  27  R.  L  107,  60  A.  774. 
830-29  Duggar  v.  Pitts,  145  Ala.  358, 
m   S.   905. 

Hypothetical  questions  must  not  bo 
based  on  decedent's  declarations  as  to 
satisfactory  nature  of  services  ren- 
dered. May  assume  treatment  given 
proper.  Burke  r.  Mulgrew,  127  App. 
Div.  733,  111  N.  Y.  S.  899. 
831-31  Best  v.  Auslan,  27  R.  L  107, 
60  A.  774.  But  see  Marshall  r.  Bahn- 
sen, 1  Ga.  App.  485,  57  S.  E.  1006, 
value  of  services  is  question  for  .iury. 
831-32  Covne  r.  Baker,  2  Cal.  App. 
640,  '84  P.  269;  Vandenberg  r.  Slagh, 
150  Mich.  225,  114  N.  W.  72. 
831-33  Personal  relations  of  patient 
with  family  of  plaintiff,  immaterial. 
Nims  r.  Cunningham,  8  Cal.  App.  250, 
96  P.  785. 

831-35     Purse  v.  Purcell,  43  Colo.  50. 
95  P.   291;    Thomas   r.   Dabl)lemont,  31 
Tnd.  App.  146,  67  N.  E.  463. 
832-36     Vandenberg     r.     Slagh,     150 
Mich.  225,  114  N.  W.  72. 
833-39   Contra,   Burnham    r.   Stillings, 
76  N.  H.  122,  79  A.  9^7. 
Physician    in    employ    of    defendant. 
Jones  r.  Telegraph  Co.,  118  Minn.  217, 
136  N.  W.  741. 

Employment  by  defendant. — Ballard 
r.  R.  Co.,  144  Ky.  476,  139  S.  W.  771: 
Youngstown,  etc.  R.  Co.  c.  Kessler,  ^4 
O.  St.  74,  95  N.  E.  509. 


833-4(>  Shelton  r.  Hacelip,  167  Ala. 
217,  51  S.  937;  McOraw  f.  Kerr,  23 
Colo.  App.  163,  128  P.  870;  Miller  r. 
Leib,  109  Md.  414,  72  A.  460;  FarreM 
V.  Haze,  157  Mich.  374,  122  N.  W.  197; 
Booth  V.  Andrus,  91  Xeb.  810,  137  N. 
W.  884;  Wood  t\  Wyeth,  IOC  App.  Div. 
21,  94  N.  Y.  S.  360;  Warner  v.  Packer, 
123  N.  Y.  S.  725;  McCarthy  r.  Harvard 
D.  P.,  121  N.  Y.  S.  343;  Wilkins  r. 
Brock,  81  Vt.  332,  70  A.  572;  Dvo 
r.  Corbin,  59  W.  Va.  266,  53  S.  E. 
147;  Man-hand  r.  Bollin  (Wis.),  147 
N.  W.  1033.  See  Grainger  r.  Still,  187 
Mo.  197,  85  S.  W.  1114;  Longan  r. 
Weltmcr,  ISO  Mo.  322,  79  S.  W.  C"j. 
A  preponderance  required. — M<(!raw  r. 
Kerr,  23  Colo.  Aj.p.  IG.?,  12S  P.  S70. 
When  the  plaintiff  has  proved  fact* 
making  a  prima  fai-ie  case,  the  bunion 
is  on  the  defenilant  to  show  they  did 
not  result  from  his  negligence.  Davis 
r.  Kerr  (Pa.),  86  A.  l"or;  Evans  r. 
Munro  (R.  1.).  S3  A.  >2. 
Evidence  held  sufficient. — James  v. 
Rolicrtson.  39  I'tali  414,  117  P.  1063. 
Evidence  insufficient. — Luka  r.  Ixjwrie, 
171  Mich.  122,  136  N.  W.  1106;  Ben 
nan  f.  Parsonnet,  83  N.  J.  L.  20.  S3 
A.  948. 

834-43     Champion  r.  Kioth,  17  Okla. 
204.   87  P.   845. 

"Without  the  assistance  of  expert  evi- 
dence, it  is  entirely  logical  and  correct 
to  say  that  the  result  furnishes  no 
evidence  of  negligent  treatment;  ttut 
there  doubtless  are  cases  where  evi- 
dence of  a  poor  result  alone  would  con- 
vince an  expert  that  the  treatment 
must  have  been  improper,  and  in  such 
cases  we  can  see  no  reason  for  exclud- 
ing the  opinion  based  on  such  evi- 
dence, or  in  refusing  to  give  weight 
to  such  opinion.  The  court  does  not 
draw  the  inference  of  negligence  from 
the  result,  but  from  the  evidence  of 
the  experts."  Sawver  r.  Bcrthold,  116 
Minn.  441.  13 1  X.  W.  120. 
Death  immediately  following  operation. 
Stalnch  I-.  ll.din,  l'">  MiriTi.  '::<'.  Ill 
X.  W.  264. 

835-44  Prrti^onderance  of  evidence 
enough.  Helland  r.  Bridenstine,  55 
Wash.  470,  10 »  P.  626. 
836-46  Pratt  r.  Davis,  224  TH.  300, 
79  X.  K.  r.62.  7  L.  R.  A.  (N.  S.)  609. 
836-48  Bonnet  r.  Foote.  47  Colo. 
282,  107  P.  252:  Ball  r.  Skinner.  134  Ta. 
298^  m  X.  W.  10':'2:  Shockley  r.  Tuck- 
er P7  Ta  456  lo:?  X.  W.  .360;  Orain- 
ge'r  r.  Still,  187  Mo.  197,  85  S.  W.  1114; 
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Willard  r.  Norcross,  81  Vt.  293,  69  A. 
942;  Sheldon  r.  Wright,  80  Vt.  298,  67 
A.   807. 

Form  of  question.  —  Question  as  to 
whether  treatment  given  in  accordance 
with  usual  and  customary  practice 
should  be  this:  whether  an  ordinarily 
skillful  and  prudent  physician  would 
have  adopted  it  under  circumstances. 
Gore  V.  Brockman,  138  Mo.  App.  231, 
119  S.  W.   1082. 

Omission  not  charged  inadmissible. — 
Oozine  v.  Moore  (la.),  141  N.  W.  424; 
Spain  v.  Burch,  169  Mo.  App.  94,  154 
S.  W.  172. 

Similar  results  in  treatment  of  others. 
Shockley  v.  Thcker,  127  la.  456,  103 
N.  W.  360. 

840-54  McGraw  v.  Kerr,  23  Colo. 
App.  163,  128  P.  870;  Longfellow  v. 
Vernon  (Ind.  App.),  105  N.  E.  178, 
(cit.  9  Encyc.  of  Ev.  840,  846);  Samuels 
V.  Willis,  133  Ky.  459,  118  S.  W.  339; 
Willard  v.  Norcross,  81  Vt.  293,  69  A. 
942;  Froman  v.  Ayars,  42  Wash.  385, 
85  P.  14. 

Opinion  of  nurse  as  to  defendant's 
relative  standard  of  "technique"  is 
inadmissible.  Mosslander  v.  Arm- 
strong, 90  Neb.  774,  134  N.  W.  922. 
Opinion  as  to  results  following  custom- 
ary treatment  admissible.  Baker  v 
Langan  (la.),  145  N.  W.  513. 
841-55  Making  of  indecent  proposal 
inadmissible.  Booth  v.  Andrus,  91  Neb. 
810,  131  N.  W.  884. 

841-57  Longfellow  v.  Vernon  (Ind. 
App.),  105  N.  E.  178  (cit.  9  Encyc.  of 
Ev.,  p.  841  et  seq.) ;  Frisk  v.  Cannon, 
110  Minn.  438,  126  N.  W.  67;  Eann  v. 
Twitehell,  82  Vt.  79,  71  A.  1045;  Hel- 
land  V.  Bridenstine,  55  Wash.  470,  104 
P.  626. 

See  Baker  v.  Langan  (la.),  145  N.  W. 
513. 

Error  of  judgment  excuses  not  unqual- 
ified practitioner.  Farrell  P.  Haze, 
157  Mich.  374,  122  N.  W.  197. 
Practicability  of  discovering  cause  of 
plaintiflf's  condition  shown.  Burton  v. 
Neill,  140'  Ta.  141.  118  N.  W.  302. 
Custom  in  care  and  treatment  admis- 
sible. Hunner  r.  Stevenson,  122  Md. 
40,   89   A.  418. 

Result  of  treatment  admissible  although 
not  specially  pleaded.  Duffy  v.  Char- 
ters (Mich.j,  147  N.  W.  541. 
843-58  Longfellow  v.  Vernon  (Ind. 
App.),  105  N.  E.  178,  cit  text. 
843-59  Discharge  of  physician  by 
another  patient  and  change  of   treat- 


ment by  substituted  physician  cannot 
be  shown.  Farrell  V.  Haze,  157  Mich. 
374,  122  N.  W.  197. 
843-64  Assent  of  defendant,  em- 
ployed for  special  purpose,  to  treat- 
ment administered  not  inferable  from 
silence,  he  being  under  no  duty  to 
speak.  Lason  v.  Crane,  83  Vt.  115,  74 
A.  641. 

844-65  Hedging  i;.  Banting,  I?  Ont. 
L.  E.  (Can.)  117;  Bonnet  v.  Foote,  47 
Colo.  282,  107  P.  252.  See  Peterson 
v.  Wells,  41  Wash.  693,  84  P.  608. 
845-69  See  Sheldon  v.  Wright,  80 
Vt.  298,  67  A.  807;  vol.  9,  p.  786,  n. 
2,  et  seq. 

Photograph  of  injured  part  not  inad- 
missible because  taken  five  years  after 
defendant's  treatment  began.  Bonnet 
V.  Foote,  47  Colo.  282,  107  P.  252. 
846-71  Longfellow  v.  Vernon  (Ind. 
App.),  105  N.  E.  178,  cit.  9  Encyc.  of 
Ev.  840-846. 

846-72  Baker  v.  Langan  (la.),  145 
N.  W.  513;  Hunner  v.  Stevenson,  122 
Md.  40,  89  A.  418;  Longan  v.  Weltner, 
180  Mo.  322,  79  S.  W.  655;  Coleman 
V.  Wilson,  85  N.  J.  L.  203,  88  A.  10.59; 
S.  V.  Pierce,  87  Vt.  144,  88  A.  740;  Wil- 
lard V.  Norcross,  86  Vt.  426,  85  A.  904; 
Wilkins  t?.  Brock,  82  Vt.  332,  70  A. 
572;  Sheldon  v.  Wright,  80  Vt.  298,  67 
A.  807;  Taylor  v.  Kidd,  72  Wash.  18, 
129  P.  406;'  Klodek  V.  Logging  Co.,  71 
Wash.  573,  129  P.  99;  Helland  r.  Briden- 
stein,  55  Wash.  470,  104  P.  626.  See 
Peterson  v.  Wells,  41  Wash.  693,  84  P. 
608. 

Anaesthetic — opinion  of  dentist  as  to 
proper  use  of,  admissible.  Spain  v. 
Burch,  169  Mo.  App.  94,  154  S.  W. 
172. 

"The  law  seems  well  settled  that  mal- 
practice must  be  substantiated  by  the 
testimony  of  expert  witnesses  in  order 
to  prevail;  it  being  proper  for  other 
witnesses  to  testify  as  to  the  treat- 
ment and  acts  of  defendant  and  the 
province  of  experts,  physicians  and  sur- 
geons, to  say  whether  or  not  the  same 
was  proper  and  the  proper  results. 
Wood  r.  Barker,  49  Mich.  29.5,  13  N. 
W.  597."  Rogers  v.  Kee,  171  Mich. 
551,  137  N.  W.  260. 
Result  of  examination  of  fractured 
limb  made  five  years  after  defendant 
began  treating  shown  in  corroboration 
of  plaintiff's  testimony  of  former  con- 
dition. Bonnet  v.  Foote,  47  Colo.  282, 
107  P.  252. 
848-75     S.  v.  Smith,  25  Ida.  541,  138 
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P.  1107;  '^Vilkiiis  r.  Brock,  82  Vt.  332, 
70  A.  572. 

849-76  Grainper  v.  Still,  187  Mo. 
107,  S5  S.  W.  1114;  Logan  v.  Weltner, 
18U  Mo.  322,  79  S.  W.  G55. 

S49-77     Grainier    v.    Still,    187    Mo. 
197,    85  S.   W.    1114. 
r:r,0-7S     See  Logan  v.  Field,  192  Mo. 
54.    90    S.   W.  127. 

850-79  Wilkins  r.  Brock,  82  Vt. 
3:52,   70   A.   572. 

850-81  Not  binding  on  jury.  Hol- 
land r.  Bridcnstine,  55  Wash.  470,  104 
P.    (326. 

Usage  and  custom  of  hospitals  gener- 
ally concerning  after-care  of  surgical 
patients  presumably  known  to  i>atit>nt 
going  to  hosjntal  for  operation  to  re- 
lieve independent  operating  surgeon 
from  res])onsibility  for  neglect  of  at- 
tendants; local  custom  cannot  be 
7>roved.      Harris   r.    Fall,    177    Fed.    79, 

ion  r.  c.  A.  497. 

Holding  himself  out  as  physician  and 
administration  of  remedies  cannot  be 
shown  against  defendant  if  jdaintifT 
knew  not  facts.  Raisler  i\  Benjamin, 
1.-53  Ai)p.  Div.  721,  118  N.  Y.  S.  223. 
851-85  Total  amount  of  defendant's 
bill  inadmissible,  calculMtod  to  jireiu- 
dice.  See  Cozine  i".  ^loore  (la.),  141 
N.   W.   424. 

Amount    paid    competent.      Reeves    r. 
Lut/.  (Mo.  App.),  162  S.  W.  280. 
851-87     ZiJke    r.    Johnson,    32    N.    D. 
75,  132  N.  W.  640;  Ilelland  r.  Bri.len- 
stino.  55  Wash.  470,   l(i4    V.  626. 
Patient's    condition    relevant. — Bonnet 
r.   Foote,  4  7   Colo.   2S2.   1^7    P.   2."-J. 
Cost   of   resetting   fracture. — Albortson 
r.   Lewis,    132    la.    243.    li)9    X.   W.   7(t5. 
Impairment  of  ability  to  attend  busi- 
ness   admissible,    not    however    as   b.asis 
of   damages.     Stanley   v.   Taylor    (La.), 
142   N".   W.   81. 

852  Petition  of  another  to  recover 
for  medical  expenses  incomi>etent. 
Ohio  r.  Shaper  Bros,  (^^o.  Ai'pL  P'"' 
S.    W.    551. 

852-88     Blakealee   r.   Van   Der   Slice, 
94    Xeb.    1.53,    142    N.    W.    799;    Beadle 
r.  Paine,  46  Or.  424,  80  P.  903;   Sauors 
r.  Smits,  49  Wash.   557,  95   P.   1097,   17 
L.  K.  A.  (N.  S.)   1242. 
852-89     Conveyance   may   not   bo   in- 
quired   about  on   cross-examination    un 
less  question   refers  to  it  in  connection 
with  pending  case.     Gore  r.  Brockman, 
"'•■IS    ^To.    App.   231.    119   S.   W.   10*12. 
Existence     of     insurance.  —  Defendant 


may  not  be  cross-examined  as  to  ob- 
taining protective  insurance  about  time 
plaintiff's  condition  became  serious. 
Gore  t'.   Brockman,   sujira. 


PLEDGES 

854-1  Wehner  r.  Bauer.  160  Fed. 
240  (evidence  showc.I  contract  of 
pledge);  Cantwell  r.  .If>hnHon.  '  '■  ^'v 
575,  1.39  S.  W.  365;   Patton  r. 

ton,  54  Or.  479,  l(i3  P.  On.     s.,    j> 

v.  Co.   (N.  J.   Kq.),  73  A.  833. 

Maker  proved  good  defense.— PledReo 

must  i>rove  non  jiaynicnt,  amount  due, 
and  other  eecuritv  held,  if  anv.  Whar- 
ton V.  State  Bk.  (Tex.  Civ.),  i53  8.  W. 

699. 

Evidence  held  insufficient.  —  Rending; 
Fiiiamo  &  Securities  Co.  r.  Harlev,  l*<fl 
Fed.  673,  108  C.  C.  A.  529;  Caigrain 
r.  Hammond,  165  Mich.  615,  131  N'.  W. 
122. 

854-2  Spires  r.  Co..  4  Go.  App,  323, 
61  S.  E.  300.  Comp.  King  r.  Sullivan 
(Tex.  Civ.),  92  S.  W.  51. 
857-10  Existing  liability  presumed 
if  no  time  fixed  for  |>aymcnt  of  debt. 
Stokes  t\  Dimmick,  157  Ala.  237,  48 
S.  66. 

857-11  Fourth  St.  Nat.  Bk.  r. 
Trustee,  172  Fed.  177,  96  C.  C.  A.  629; 
.\m.  C.  Co.  r.  Co.,  171  Fed.  540;  Se- 
quel ra  V.  Collins,  153  Cal.  426.  95  P. 
S76  (conclusions  as  to  possession  vahio- 
lesa  unless  supj>orted  bv  fnct!«);  Little 
r.  Berrv  (Kv.),  113  S.W.  902;  Grand 
Ave.  Bk.  r.  Co..  135  Mo.  App.  Srtfi, 
115  S.  W.  1071.  Soe  Philadelphia  W. 
Co.  V.  Winchester,  156  Fed.  600,  «' field 
storage"  and  notice  by  placards. 
858-12  Am.  C.  Co.  r.  Co.,  171  Pod. 
;>10. 

860-14  Grand  .\ve.  Bk.  r.  Co.,  135 
Mo.  Aj.p.  366.  115  S.  W.  1071. 
861-17  Shattuck  &  D.  W.  Co.  P. 
(iillelen,  154  Cal.  778.  99  P.  3P<;  Joseph- 
son  r.  Gens,  141  X.  Y.  S.  .'522.  Seo 
Hill  r.  Kerstetter,  43  Tnd.  App.  -131, 
8G  N.   E.   997. 

S62-20  Previous  dealings  of  parties 
in  accordance  with  custom  sought  to 
be  proved  must  be  shown  before  evi- 
dence of  custom  admiH<»ible.  Weir  r. 
Owyer,  114  X.  Y.  S.  52S. 
863-21  That  plaintiff's  husban'1 
nuthorizi^l  sale  inailmissible.  Bk.  of 
Tupelo  i".  Thompson   (AJa.).  65  8.  147. 
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POSITIVE     AND     NEGATIVE     EVI- 
DENCE 

864-1  Heywood  v.  S.,  12  Ga.  App. 
643,  77  S.  E.  1130;  Lyons  v.  R.  Co., 
258  111.  75,  101  N.  E.  211;  Lamb  v. 
E.  Co.,  86  S.  C.  106,  67  S.  E.  '958.  See 
Taylor  v.  R.  Co.  (Tex.  Civ.),  153  S.  W. 
355. 

Negative  testimony  competent.  Mc- 
Creery  v.  R.  Co.,  221  Mo.  18,  120  S. 
W.  24.  May  establish  issue.  Schon 
V.  Woodmen,  51  Wash.  482,  99  P.  25. 
As  to  relevancy,  see  vol.  11,  p.  196, 
n.  58,  et  seq.,  and  supplement  there- 
to. 

865-2  Norfolk  &  W.  R.  Co.  v.  U.  S., 
177  Fed.  623,  101  C.  C.  A.  249;  U.  S.  v. 
R.  Co.,  170  Fed.  456;  Phila.,  etc.  Co.  v. 
Gatta  (Del.),  85  A.  721;  E.  B.  Martin  & 
Sons  V.  Bk.,  137  Ga.  285,  73  S.  E.  387; 
Fleenor  v.  R.  Co.,  16  Ida.  781,  102  P. 
897;  Eblin  v.  Co.,  238  111.  176,  87  N. 
E.  385;  Vandalia  R.  Co.  v.  Baker,  50 
Ind.  App.  184,  97  N.  E.  16;  Wiar  v. 
R.  Co.  (la.),  144  N.  W.  703;  Mudd 
r.  R.  Co.,  146  Mo.  App.  388,  124  S.  W. 
59;  Cox  V.  T.  Co.,  214  Pa.  223,  63 
A.  599;  Chesapeake,  etc.  Co.  v.  Chap- 
man, 115  Va.  32,  78  S.  E.  631;  Carne- 
fix  V.  R.  Co.  (W.  Va.),  82  S.  E.  219; 
Anderson  v.  M.  Co.,  137  Wis.  569,  119 
N.  W.  342. 

See  Indianapolis,  etc.  R.  Co.  v.  Tay- 
lor, 39  Ind.  App.  592,  80  N.  E.  436. 
865-3  Hunter  v.  S.,  4  Ga.  App.  761, 
62  S.  E.  466;  Daniel  v.  S.,  4  Ga.  App. 
843,  62  S.  E.  539;  Wood  v.  S.,  1  Ga. 
App.  684,  58  S.  E.  271;  Grabill  v.  Ren, 

110  III.  App.  587;  Chicago,  etc.  R.  Co. 
V.  Louderback,  125  111.  App.  323;  Oatlin 
V.  Sheldon,  56  Wash.  423,  105  P.  828. 
See  Riley  v.  R.  Co.,  36  Mont.  545,  93 
P.    948. 

865-4     Gray   v.  B.   Co.,   143   la.   2'68, 

121   N.  W.  1097. 

866-5     Bryson  17.  Biggs,  32  Ky.  L.  E. 

159,  104  S.  W.  982;   Hobbs  r.  Blaneh- 

ard,    75   N.   H.    73,    70    A.    1082;    S.    v. 

Simmons,    52    Wash.    132,    100    P.    269; 

Anderson  v.  M.  Co.,  137  Wis.  569,  119 

N.   W.   342. 

866-6     Van   Norden   T.   Co.   v.    Spar, 

111  N.  Y.  S.  674;  Zollner  v.  Moffitt,  222 
Pa.    644,    72    A.    285. 

866-7  Fletcher  r.  Hickman,  165  Fed. 
403,  91  C.  C.  A.  353;  Cotton  v.  R.  Co., 
99  Minn.  366,  109  N.  W.  835;  Strick- 
land V.  R.  Co.,  150  N.  C.  4,  63  S.  E. 
3  61. 
867-10     Union  Bk.  v.  Trust,  40  Can. 


Sup.  510;  Watt  v.  Watt  (Can.),  10 
West.  L.  Rep.  697;  The  Dorchester,  163 
Fed.  779;  Riccio  v.  R.  Co.  (Del),  82 
A.  604;  Richards  v.  Burkholder,  29 
App.  Cas.  (D.  C.)  485;  Leonard  v.  S., 
5  Ga.  App.  494,  63  S.  E.  530;  Jacobs 
V.  S.,  1  Ga.  App.  519,  57  S.  E.  1063; 
Idaho,  etc.  Co.  v.  Kalanquin,  8  Ida. 
101,  66  P.  933;  Grabill  v.  Ren,  110  111. 
App,  587;  Illinois  S.  R.  Co.  v.  Hamill, 
128  111.  App.  152;  Missouri,  etc.  R. 
Co.  f.  McCoy,  7  Ind.  Ty.  288,  104  S.  W. 
620;  Eckert  v.  Ins.  Co.,  147  la.  507, 
124  N.  W.  170;  In  re  Wharton,  132  la. 
714,  109  N.  W.  492;  Lurker  v.  Ross 
(Ky.),  121  S.  W.  647;  Lower  Terre- 
bonne, etc.  Co.  t\  Barrow,  126  La.  263, 
52  S.  487;  Von  Eye  v.  Byrnes,  124  La. 
769,  50  S.  708;  McGe©  v.  Co.,  123  La. 
696,  49  S.  475;  S.  v.  Green,  115  La. 
1041,  40  S.  451;  Rausch  v.  Glazer  (N. 
J.  Eq.),  74  A,  39;  Becker  v.  Fargo, 
158  App.  Div.  810,  144  N.  Y.  S.  297; 
Wallowa  L.  A.  Co.  v.  Hamilton  (Or.), 
142  P.  321;  St.  Louis,  etc.  R.  Co.  v. 
Berry,  42  Tex.  Civ.  470,  93  S.  W.  1107; 
Chesapeake,  etc.  Co.  v.  Chapman,  115 
Va.  32,  78  S.  E.  631;  Miller  v.  Smith, 
109  Va.  651,  64  S.  E.  956;  Long  v. 
McCabe,  52  Wash.  422,  100  P.  1016. 
Error  to  so  instruct  jury. — Vandalia  R. 
Co.  v.  Baker,  50  Ind.  App.  184,  97 
N.  E.  16. 

Error  to  instruct  in  accordance  with 
text  where  jury  sole  judges  of  value 
and  effect  of  evidence.     Russell  v.  Co., 

54  Or.   128,  10.2  P.   619. 

867-11  Rich  v.  R.  Co.,  149  Fed.  79, 
78  C.  C.  A.  663;  White  v.  R.  Co.,  6 
Penne.  (Del.)  105,  63  A.  631;  Queen 
Anne's  R.  Co.  v.  Reed,  5  Penne.  (Del.) 
226,  59  A.  860;  Chicago,  etc.  R.  Co.  v. 
Eganolf,  112  111.  App.  323;  Hoffard  v. 
R.  Co.,  138  la.  543,  110  N.  W.  446, 
16  L.  R.  A.  (N.  S.)  797;  R.  Co.  v. 
Brock,  69  Kan.  448,  77  P.  86;  Cart- 
wright  f.  R.  Co.,  131  La.  210,  59  S. 
124;  Williamson  v.  R.  Co.,  139  Mo.  App. 
481,  122  S.  W..  1113;  Horandt  V.  R.  Co., 
78  N.  J.  L.  190,  73  A.  9  (weight  due 
positive  testimony,  enhanced  by  action 
of  witnesses  in  conformity  therewith) ; 
Stetson  V.  R.  Co.,  77  N.  J.  L.  121,  71 
A.  113;  Anspaeh  v.  R.  Co.,  225  Pa. 
528,    74   A.    373;    Holland    t\     R.     Co., 

55  Wash.  266,  104  P.  252;  Anderson  P. 
Co.,  137  Wis.  569,  119  N.  W.  342;  Ivesj 
V.  R.  Co.,  128  Wis.  357,  107  N.  W.  452.  j 
See   Louisville,    etc.   R.   Co.   v.   MoUoy,  ] 
?,2  Kv.  L.  R.  745,  107  S.  W.  217. 
868-13     Van  Salvellergh  v.   Co.,  133 
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Wis.  166,  111  N.  W.  1120;  Wickham  f. 
K.  Co.,  9.U  Wis.  2.3,  GO  X.  W.  982. 
When  rule  not  applicable. — Wood  f.  S., 
1  Ga.  App.  C84,  58  S.  E.  271.  See 
Phillips  V.  S.,  1  Ga.  App.  687,  57  S.  E. 
1079. 

868-14  Van  Salvellerph  f.  Co.,  13S 
Wis.  166,  111  N.  W.  1120. 
868-15  Chicago,  etc.  R.  Co.  v.  Stepp, 
164  Fed.  785,  90  C.  C.  A.  4.31;  City  & 
S.  R.  Co.  f.  Cooper,  32  App.  Cas.  (D. 
C.)  550;  Pendergrast  r.  Greeson,  6  Ga. 
App.  47,  64-  S.  E.  282;  Hunter  r.  S., 
4  Ga.  App.  761,  62  S.  E.  466;  Peak 
V.  S.,  5  Ga.  App.  56,  62  S.  E.  665;  Flee- 
nor  r.  R.  Co.,  16  Ida.  781,  102  P.  897; 
Grand  Trunk  W.  R.  Co.  v.  Reynolds 
(Ind.  App.),  90  N.  E.  94;  Chesapeake 
&  O.  R.  Co.  r.  Hawkins  (Kv.),  124  S. 
W.  836;  Chesapeake  &  O.  R.  Co.  v. 
Brashear  (Kv.),  124  S.  W.  277;  Louis- 
ville &  N.  R.  Co.  r.  O'Xan  (Kv.),  119 
S.  W.  1192;  Louisville,  etc.  R.  To.  v. 
Mollov,  32  Kv.  L.  R.  745,  107  S.  W. 
217;  S.  f.  Green,  115  La.  1041,  40  S. 
451;  Slatterv  f.  R.  Co.,  203  Mass.  453, 
89  N.  E.  622  (value  of  negative  testi- 
mony depends  upon  situation  of  wit- 
ness and  attendant  circumstances); 
Hines  r.  Co.,  203  Mass.  288,  89  X.  E. 
628  (same);  Cotton  v.  R.  Co.,  99  Minn. 
36fl,  109  N.  W.  835;  Stotlcr  r.  R.  Co., 
200  Mo.  107,  98  S.  W.  509;  King  r.  R. 
Co..  143  Mo.  App.  279,  127  S.  W.  400; 
Bodenheimer  r.  R.  Co.,  140  Wis.  623, 
123  X.  W.  148;  Van  Salverllcrgh  f.  Co., 
132  Wis.  166,  111  N.  W.  1120. 
See  Horustein  v.  R.  Co.,  195  Mo.  440. 
92  S.  W.  884;  Butler  r.  R.  Co.,  117  Mo. 
App.  354,  93  S.  W.  877;  Wintorbottom 
V.  R.  Co.,  217  Pa.  574,  66  A.  864;  Bar 
nev  V.  Quaker  Oats  Co.,  85  Vt.  372,  82 
A.  113. 

869-16  E.  B.  Martin  &  Sons  f.  Bk., 
137  Ga.  285,  73  S.  E.  387;  Russell  r. 
R.  Co.,  54  Or.  128,  102  P.  619. 
869-17  Anderson  r.  M.  Co.,  137 
Wis.  569,  119  X.  W.  342.  See  Monti  iff 
V.  Sherer,  5  Cal.  App.  736.  91  P.  201; 
Lanning  v.  R.,  196  Mo.  647,  94  S.  W. 
491. 

869-18  Chicago,  etc.  R.  Co.  r.  Stepp. 
164  Fed.  785,  90  C.  C.  A.  431;  U.  .«!. 
V.  R.  Co.,  170  Fed.  456;  Louisville  & 
N.  R.  Co.  r.  Brown  (Kv.),  113  S.  W. 
465;  l\:cKinnon  B.  &  M.  Co.  r.  Co..  156 
Mich.  n.  120  X.  W.  26;  Riley  r.  R. 
Co..  30  :\ront.  545.  93  P.  948. 
870-21  Sargent  r.  Modern  Brother- 
hood,  148  la.   600,   127   X.  W.  52. 
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Business    status,    895-67;    Bevoration    of 

will,  907-15;  Presumption  of  contmuanrg 

of  an   action  at  Utw,  909-21. 

877-2     Contra,    S.     r.     Mclntvre,     53 

Wash.  178,  101   P.  710. 

878-4     See    Turner    r.    William!!,    2<i2 

Mass.  500,  89  X.  E.  110. 

878-5     First   S.    Bk.    r.    Ilaswell.    174 

Fed.  209,  9S  C.  C.  A.  217;  Horan  r.  Co., 

159    Ala.    159,    48    S.    1029;    First    Xat. 

Bk.  r.  Bk.,  171  Ind.  323.  86  N.  E.  417; 

Am.   F.   L.    M.   Co.   r.  Smith.   84   Xcb. 

237,    120    X.    W.    1113    (sufTicicnry    of 

pleading   in    action    to   revive    ilormant 

judgment);  Stark  r.  Epler,  59  Or.  2i''2. 

117    P.   276.      Contra.   .Smith    r.   Oliv.irri 

(Tex.  Civ.).  127  S.  W.  235.     See  V .  S. 

r.    Rose,    106    Fed.    909;    Pcckham    r. 

Lane,    81    Kan.    489,    ]06   P.    464;    Mc- 

Killop  r.  Burton's  Admr.,  82  Vt.  403, 

74  A.  78. 

Amendment  presvuned  if  defect  not  in- 

iurious.      Cornelius      r.      Laundry,      .'>- 

Wash.  272,  100  P.  727. 

No  presumption  in  favor  of  substituted 

Indictment  unless  substitution  by  .judi 

cial    order.     Brooks   v.   S.,  55  Tex.    Cr. 

122.  113  S.  W.  920. 

879-6     ManuKl  r.  Ins.  Co.,  128  T.^nn. 

213,  1.59  S.  W.  733.    See  First  Xnt    ' 

r.  Adams,  82  Xeb.  801.  118  X.  W.  i 

Anderson  V.  Co.,  137  Wis.  509,  119   X. 

W.  342. 

No  retrospective  operation  given   pr«»- 

sumptioiis  arisii  r  fruin  jronf.  W.  V. 
T.  Co.  r.  Hughov,  .^5  Tex.  Civ.  403,  118 
S.   W.   1130. 

Legislature  may  declare  doing  certjdn 
acts  sliall  hnvo  olT.-.t  n9  j.rosumi-tiv.^ 
evi<iiMiie.  .'^jtriiitz  r.  S.ixton,  12C  App. 
Div.  421.  110  X.  Y.  S.  n^i.'J. 
879-7  Ensel  r.  In."*.  Co.  (Ohio>.  102 
X  E.  9.55;  >nssouri.  c\f.  R.  <  o.  r. 
.lones.  103  Tex.  187.  125  S.  W.  3.'0: 
Caledonia  Countv  G.  Schoo]  r.  Howard. 
84  Vt.  1.  77  A.  877.  Jm'o  Hubert  r. 
Dale  ri9on\  2  Ch.  Div.  570. 
No  presumption  in  hostility  to  ooinmon 
<  ustom.  Briu'ht  r.  Ba<on,  131  Kv.  848, 
110  S.  W.  2<>8. 

S80-8     Modern    Woodmen    r.    Cru- 
175  Ind.  30,  92  X.  E.  IH:  Tndiai. 
r.    Keeley.   167   Ind.   516.   79   X.    K.    » 
("public  policy  and  sorial  ^onvenieno'^  • 
Plattsmouth    r.    ^furphy.    74    Xeb.    7«  • 
105    X     W.    293    (knowledge    of   law^ 
Sheldon    r.    Wriest.   SO    Vt.   298.^67    A 
807    ("temporary   ronvenienfos""^. 
Presumptions    wiD    not    be    indtilgeu 
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wliere  direct  proof  is  obtainable.    Skov 
V.  Coffin  (Tex.  Civ.),  137  S.  W.  450. 
880-9     The  Ship  Poll  Cary,  45  Ct.  CI. 
219;    Eodan   v.    Co.,    207    Mo.   392,    105 
S.   W.    1061. 

Presumption  must  rest  upon  some 
proved  or  admitted  fact  or  facts.  Gude 
V.  E.  Co.,  77  N.  J.  L.  391,  71  A.  1128. 
Constitutionality  of  laws  creating  pre- 
sumptions.— It  is  competent  for  ^he 
legislature  to  create  by  law  prima 
.  facie  i^resuniptions  of  evidence  with- 
out denying  due  process  of  law,  where 
such  presumptions  may  be  a  natural 
or  reasonable  inference  from  the  facts 
or  circumstances  from  which  the  pre- 
sumptions are  riaised  by  the  statute, 
and  the  opposite  party  is  not  deprived 
of  the  right  to  rebut  the  presumptions 
in  some  fair  manner  duly  provided  or 
accorded  by  the  rules  of  law  or  pro- 
cedure. Goldstein  v.  Maloney,  62  Fla. 
198,  57  S.  342. 

880-10  Missouri,  etc.  R.  Co.  r.  Fore- 
man, 174  Fed.  377,  98  C.  C.  A.  281; 
Sknith  r.  E.  Co.,  169  111.  App.  132; 
Cleveland,  etc.  E.  Co.  i\  Lvnn,  177  Ind. 
311,  98  N.  E.  67;  U.  S."  Cem.  Co.  v. 
Whitted,  46  Ind.  App.  105,  90  N.  E. 
481;  Carter -v.  S.,  172  Ind.  227,  87  N. 
E.  1081;  Duncan  f.  R.  Co.,  82  Kan. 
230,  108  P.  101;  Heniz  v.  Co.,  81  Kan. 
261,  105  P.  527;  Collins  v.  Co.,  143 
Mo.  App.  333,  127  S.  W.  641;  Fink  v. 
E.  Co.,  161  Mo.  App.  314,  143  S.  W. 
568;  Huttig-M.  P.  B.  Co.  v.  Co.,  140 
Mo.  App.  374,  124  S.  W.  1094;  Havnie 
V.  Co.,  126  Mo.  App.  88,  103  S.  W.  581; 
Hobbs  V.  Blanehard,  75  N.  H.  73,  70  A. 
1082;  Lamb  V.  E.  Co.,  195  N.  Y.  260, 
88  N.  E.  371;  In  re  Duffv,  127  App. 
Div.  74,  111  N.  Y.  S.  77;  S.\\  Hembree, 
54  Or.  463,  103  P.  1008;  St.  Louis  S. 
E.  Co.  V.  Mcintosh  (Tex.  Civ.),  126  S. 
W.  692;  Tull  r.  E.  Co.  (Tex.  Civ.),  87 
S.  "W.  910;  Jones  V.  R.  Co.,  47  Tex. 
Civ.  596,  105  S.  "W.  1007;  Moore  v. 
Hanscom  (Tex.  Civ.),  103  S.  W.  665, 
106  S.  W.  '876;  Vernon  Cotton  Oil  Co. 
V.  Jones  (Tex.  Civ.),  137  S.  W.  424; 
Missouri,  etc.  R.  Co.  v.  Byrd  (Tex. 
Civ.),  124  S.  W.  738;  Phillips  v.  Pal- 
mer, 56  Tex.  Civ.  91,  120  S.  W.  911; 
Ryle  V.  Davidson  (Tex.  Civ.),  116  S. 
W.  823;  Fadden  v.  McKinney,  87  Vt. 
316,  89  A.  351. 

Exception   made. — ^Hinshaw  v.   S.,   147 
Ind.  334.  47  N.  E.  157. 
Presumption    not    indulged    to    make 
prima  facie  case.     W.  U.  T.  Co.  v.  Sul- 
livan, 82  0.  St.  14,  91  N.  E.  867. 


881-11  P.  V.  Wong  Sang  Lung,  3 
Cal.  App.  221,  84  P.  843;  Sears  v. 
Vaughan,  230  111.  572,  82  N.  E.  881; 
Eodan  V.  Co.,  207  Mo.  392,  105  S.  W. 
1061;  Leask  v.  Hoagland,  205  N.  Y. 
171,  98  N.  E.  395. 

882-ie  "True"  and  "dry"  pre- 
sumptions. Sheldon  P.  Wright,  80  Vt. 
298,  67  A.  807. 

882-17  Cleveland,  etc.  E.  Co.  V. 
Lynn,  177  Ind.  311,  98  N.  E.  67;  In- 
dianapolis V.  Keeley,  167  Ind.  516,  79 
N.  E.  499. 

883-18  Cleveland,  etc.  E.  Co.  v. 
Lynn,  supra;  Indianapolis  v.  Keeley, 
supra;  Linderman  v.  Carmin,  142  Mo. 
App.  519,  127  S.  W.  124;  Sowders  v. 
R.  Co.,  127  Mo.  App.  119,  104  S.  W. 
1122;  White  v.  McCullough,  56  Tex. 
Civ.  383,  120  S.  W.  1093;  Fadden  v. 
McKinney,  87  Vt.  316,  89  A.  351. 
884-22  See  Lipsky  v.  Co.,  136  Wis. 
307,  117  N.  W.  '803. 
884-23  Ensel  v.  Ins.  Co.  (Ohio),  102 
N.    E.   955. 

884-24  S.  V.  Pilling,  53  Wash.  464, 
102  P.  230.  See  Inglin  v.  Hoppin,  158 
Cal.  483,  105  P.  582;  Leggett  v.  R.  Co., 
152  N.  C.  110,  67  S.  E.  249;  Dovle  v, 
S.,  59  Tex.  Cr.  60,  127  S.  W.  815; 
supra,  "Penalties,"  751-8. 
885-25  Ruth  v.  Krone,  10  Cal.  App. 
770,  103  P.  960;  Board  v.  Eo^bbins,  82 
Conn.  623,  74  A.  938;  Warner  v.  War- 
ner, 235  111.  448,  85  N".  E.  630;  Mc- 
Laughlin V.  Hanecy,  132  111.  App.  38; 
Prudential  Ins.  Co.  v.  Dolan,  46  Ind. 
App.  40,  91  N.  E.  970;  Harris  v.  Lewis, 
156  la.  413,  136,  N.  W.  674;  Jenkins 
V.  E.  Co.,  105  Minn.  504,  117  N.  W. 
928;  Huttig-M.  P.  B.  Co.  v.  S.  Co.,  140 
Mo.  App.  374,  124  S.  W.  1094;  Schaub 
v.  E.  Co.,  133  Mo.  App.  #44,  113  S.  W. 
1163;  Brannock  v.  E.  Co.,  147  Mo.  App. 
301,  126  S.  W.  552;  First  Nat.  Bk.  v. 
Adams,  82  Neb.  801,  118  N.  W.  1055; 
Atchison,  etc.  R.  Co.  v.  S.,  23  Okla. 
210,  100  P.  11;  Peters  v.  Lohr,  24  S. 
D.  605,  124  N.  W.  853. 
See  Eodan  v.  Co.,  207  Mo.  392,  105  S. 
W.  1061;  Western  A.  Co.  v.  Co.,  146 
Mo.  App.  90,  123  S.  W.  969;  Miller  v. 
Canton,  112  Mo.  App.  322,  87  S.  W. 
96;  Purdy  V.  S.,  86  Neb.  638,  126  N. 
W.  90;  P.  P.  Weinstock,  193  N,  Y. 
481,  86  N.  E.  547;  Pares  v.  Eeynes,  2 
P.  E.  Fed.  402;  Savage  v.  Co.,  28  R. 
I.  391,  67  A.  633;  City  Council  v.  Earle, 
80  S.  C.  321,  60  S.  E.  1117  ("presump- 
tions fade  in  the  presence  of  facts"). 
886-26    McDuffee  v.  S.,  55  Fla.  125, 
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46  S.  721;  S.  v.  Kennedy,  154  Mo.  268, 
55  S.  W.  293;  Peters  v.  Lohr,  24  S.  D. 
605,  124  X.  W.  853;  White  r.  McCul- 
lough,  56  Tex.  Civ.  3S3,  120  S.  W.  1093; 
Houston  O.  Co.  v.  Kimball  (Tex.  Civ.), 
114  S.  W.  662.  See  Board  v.  Robbing, 
82  Conn.  623,  74  A.  938. 

887-27  See  Duncan  r.  R.  Co.,  82  Kan. 
230,  108  P.  101. 

887-38  Coppoek  r.  R.  Co.,  174  Fed. 
204;  Ruth  V.  Krone,  10  Cal.  App.  770, 
103  P.  900;  P.  V.  Siemsen,  1.53  Cal.  387, 
95  P.  863;  Tackman  v.  Brotherhood, 
132  la.  64,  106  X.  W.  350;  Ritter  f. 
R.  Co.,  83  S.  C.  213,  65  S.  E.  175;  San 
Antonio  T.  Co.  v.  Probandt  (Tex.  Civ.), 
125  S.  W.  931;  S.  v.  Marston,  82  Vt. 
250,  72  A.  1075;  Sheldon  r.  Wrijrht, 
SO  Vt.  298,  67  A.  807;  In  re  Cowdrv, 
77  Vt.  359,  60  A.  141.  See  The  Wild- 
croft,  130  Fed.  521,  65  C.  C.  A.  145; 
Valente  v.  R.  Co.,  151  Cal.  534,  91  P. 
481. 

887-29  P.  V.  Siemsen,  153  Cal.  387, 
95  P.  863;  Williford  v.  R.  Co.,  85  S. 
C.  301,  67  S.  E.  302.  See  supra,  "Ad- 
verse Possession,"  667-51. 
887-3(»  U.  S.  V.  Richards,  149  Fed. 
443;  Holmes  f.  S.,  82  Neb.  406,  118 
N.  W.  99  (presumption  of  innocence, 
evidence,  rather  than  of  nature  of  evi- 
dence);  S.  r.  Clark,  83  Vt.  30,5,  75  A. 
534;  S.  V.  Marston,  82  Vt.  250,  72  A. 
1075.  Contra,  C.  v.  Sinclair,  195  Mass. 
100,  80  N.  E.  799.  See  Agnew  r.  IT.  S., 
165  U.  S.  36,  probablv  mod.  Coflin  r. 
U.  S.,  156  U.  S.  432  (cited  in  ori^'inal 
work);  P.  i\  Linares,  142  Cal.  17,  75 
P.    308. 

888-31  Rathbun  r.  White,  157  Cal. 
248,  107  P.  309;  Reclamation  Dist.  r. 
Sherman,  11  Cal.  App.  399,  105  P.  277 
(under  code  presumption  may  out- 
weigh positive  testimony);  Wilkinson 
f.  Ins.  Co.,  144  111.  App'  38;  Stephens 
V.  Neilson,  142  111.  Aj.p.  263;  Clifford 
V.  Tavlor,  204  Mass.  358,  90  N.  E.  862. 
See  Lipsky  v.  Co.,  1.36  Wis.  307,  117 
N.  W.  803.  But  see  Board  v.  Robbins, 
82  Conn.  623,  74  A.  938. 
889-33  Jones  v.  Co.,  56  Fla.  452.  47 
S.  1;  S.  V.  Adams,  22  Ida.  4S5,  126  P. 
401.  See  vol.  2,  p.  811,  n.  12,  and  sup- 
plement thereto. 

889-34  See  Sheldon  r.  "Wright,  80 
Vt.   298,  67  A.  807. 

889-35  W.  F.  Corbin  &  Co.  r.  V.  S.. 
181  Fed.  296,  104  C.  C.  \.  27'^;  Ilejbig 
r.  Ins.  Co..  234  111.  251,  S4  X.  E.  ^97: 
North  r.  Jones  (Ind.  App.).  100  N.  K. 
84;    Sewell    l\   R.,    158    Mich.    407,    123 


N.  W.  2;  Bower  r.  Bower,  78  X.  J.  L. 
387,  74  A.  522;  Model  M.  Co.  r.  Webb, 
164  X.  C.  87,  80  S.  E.  232;  Cox  r.  B. 
Co.,  149  X.  C.  117,  62  S.  E.  S84.  See 
vol.  2,  p.  810,  n.  11;  vol.  2,  p.  Ml.  n. 
12;  vol.  9,  p.  897,  n.  77;  p.  $85,  n.  25; 
vol.  14,  p.  744,  n.  15;  vol.  14,  p.  754, 
n.  35.  and  supplement  thereto. 
89f>-37  C.olden  v.  R.  Co.,  39  Mont 
43^;.    ]04  p.   549. 

891-39  Casper  r.  R.  Co.,  149  Til. 
App.  588;  M..glia  c.  R.  Co.,  127  Aj.p. 
Div.  24.3,  111  X.  Y.  S.  70.  See  Buch- 
anan   r.    Rollings    (Tex.    Civ.),    112    S. 

W.    785. 

Language  is  used  in  stAtut^s.  .«54^o 
Vaii.c  r.  S..  ]2*<  (;a.  661,  57  S.  K.  ^x!'. 
891-40     Cooper  r.  Water  f'       '  ' 

App.   17,   116  P.  298.     Comp.  -. 

r.   Bingaman,   85   Xeb.  248,    l._     >      ... 
981.     And  see  Erie  R.  Co.  r.  Schomer, 
171   Fe<l.   798,  96  f.  C.  A.  458. 
891-41     Mlilligan   r.  R.  Co,  84  S.  C. 
171,  65  S.  E.  1040. 

892-12     Lindsev   r.   Couch,   22    Okla, 

4.   JIS    P.   973. 

892-43     See   P.    r.   T^-Doux,    ISTi   Tal. 

535,    102    P.    517. 

"One    presumption    cannot    overthrow 

another.''     .^.    r.   .lames.    133    Mo.   App. 

3(10.  ii;5  S.  W.  T-2. 

Where  one  presumption  will  impute  a 

felony    and    the    other    will    impute    a 

crime    of    lesser    degree,    the    law    will 

presume   for   the   lesser  offense.     In    ro 

Ei -hler,    146   X.  Y.   S.   846. 

892-44     Dalton  r.  U.  S.,  154  Fed.  4«51, 

^3    C.   C.    A.   317;    P.   r.   .'^.ott,   22   Cal. 

App.  54,  133  P.  496;  Rath  bun  r.  W' 

157  Cal.  248.  107  P.  309  (continu., 

CofTman  v.  Christenson.  In2  Mini 

113  X.  W.  1064;  Richter  r.  S.,  IC 

437.    95    P.    51     (regularity    of    f ; 

a.tidii).  See  vol.  1.  ]•.  C-'O.  n.  ?^. 
Presumption  of  innocence  doe.s  not  ex- 
tend to  anv  reason  therefor.  C.  c.  Co., 
201  Ma.ss.  56-1,  SS  X.  E.  420. 
892-45  Bowman  r.  Little.  101  Md. 
27.T.  01  A.  1084.  Contra,  Turner  r. 
Williams,  2i'-j  \fass.  .500.  89  X.  E.  110. 
892-46  C.nnp.  Kerr  r.  V.  S..  7  Ind. 
Tv.  4S6,  104  S.  W.  809.  Contra.  Turner 
r."  Williams,  202  Mass.  5oo.  so  X.  E, 
110. 

892-47     In    re  Eichler,   146   X.   V.   S. 
S46. 

893-52     P.   I.  LeDoux,   166  Cal.  535, 
102  P.  517. 

894-55     Smith  f.  Fuller  (la.),  10«  N. 
W.    765. 
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894-56  Muir  v.  Chandler,  16  N.  D. 
551,  113  N.  W.  1038. 
Presumption  in  favor  of  marriage,  one 
of  the  strongest.  Maier  v.  Brock,  222 
Mo.  74,  120  S.  W.  1167. 
894-57  Chicago,  etc.  K.  Co.  v.  E.  Co., 
176  Fed.  237,  100  C.  C.  A.  41;  Johnston 
V.  Johnston,  174  Ala.  220,  57  S.  450; 
Fenn  v.  Clark,  11  Cal.  App.  79,  103  P. 
944;  Kramm  r.  E.  Co.,  10  Cal.  App. 
271,  101  P.  914;  Pre  v.  C.  Co.,  9  Cal. 
App.  591,  100  P.  122;  Louft  V.  Pyle,  1 
Boyce  (Del.)  192,  75  A.  619;  Holeombe 
V.  S.,  5  Ga.  App.  47,  62  S.  E.  647;  Chi- 
cago &  E.  E.  Co.  v.  Ginther,  48  Ind. 
App.  12,  90  ISr.  E.  911;  Cleveland,  etc. 
E.  Co.  V.  Moore,  45  Ind.  App.  58,  90  N. 
E.  93;  Wherry  V.  Latimer  (Miss.),  60 
S.  642;  Burnett  V.  Smith,  93  Miss.  566, 
47  S,  117;  McDermeitt  v.  Keesler,  240 
Mo.  278,  144  S.  W.  414;  Fortune  v. 
Hall,  122  App.  Div.  250,  lOG  N.  Y.  S. 
787;  Mowry  f.  Saunders,  33  E.  I.  45, 
80  A.  421;' S.  V.  Faulk,  22  S.  D.  183, 
116  N.  W.  72;  W.  U.  T.  Co.  v.  Hughey, 
55  Tex.  Civ.  403,  118  S.  W.  1130  (con- 
sciousness presumed  during  serious  ill- 
ness);  Fosnes  v.  E.  Co.,  140  Wis.  455, 
122   N.   W.    1054. 

When  illiteracy  presumed. — Interstate 
Co.  V.  Clintwood,  105  Va.  574,  54  S.  E. 
593. 

894-58  Impotency  not  presumed  in- 
curable. Hobbs  V.  Hobbs,  10  Cal.  App. 
97,  101  P.  22. 

894-59  As  to  whether  infants  are 
capable  of  contributory  negligence,  see 
vol.  8,  p.  899. 

894-62  Eand  v.  Smith,  153  Ky.  516, 
155  S.  W.  1134;  Beall  V.  Wilson,  146 
Ky.  646,  143  S.  W.  55;  In  re  Eicards, 
97  Md.  608,  55  A.  384. 
895-65  Gunter  v.  Hinson,  161  Ala. 
536,  50  S.  86,  cit.  the  text. 
895-67  Legal  divorce. — Hammond  v. 
Hammond,  43  Tex.  Civ.  284,  94  S.  W. 
1067. 

Business  status. — Grossman  v.  Lieb,  136 
App.  Div.  348,  110  N.  Y.  S.  386. 
895-70     Platter  v.  E.   Co.    (la.),  143 
N.    W.    992. 

895-71  Devine  v.  Co.,  145  111.  App. 
322;  Modern  Woodman  v.  Craiger,  175 
Ind.  30,  92  N.  E.  113;  Newland  v. 
Woodmen,  168  Mo.  App.  311,  153  S.  W. 
1097;  Norman  v.  Order,  163  Mo.  App. 
175,  145  S.  W.  853;  Johnston  v.  St.  L. 
etc.  E.  Co.,  150  Mo.  App.  304,  130  S. 
W.  413;  Monson  v.  Co.,  39  Mont.  50, 
101  P.  243;  Krogh  v.  Brotherhood,  153 


Wis.  397,  141  N.  W.  276.  See  supra, 
"Insurance,"  552-41. 
"The  presumption  against  suicide  is 
very  strong — strong  as  the  universal  in- 
stinct for  life — but  it  may  be  overcome 
by  proof,  just  as  the  instinct  for  life, 
in  individual  instances,  may  be  over- 
mastered by  a  desire  for  death;  and  we 
perceive  no  reason  in  law  or  logic  for 
saying  that  the  fact  of  suicide  cannot 
be  established  in  law.  The  true  rule 
thus  is  tersely  stated  by  the  Supreme 
Court  of  Wisconsin,  in  Agen  -v.  Insur- 
ance Co.,  105  Wis.  217,  80  N.  W.  1020, 
76  Am.  St.  Eep.  905:  'Where  the  rea- 
sonable probabilities  from  the  evi- 
dence all  point  to  suicide  as  the  cause 
of  death,  so  as  to  establish  it,  in  the 
light  of  reason  and  common  sense,  with 
such  certainty  as  to  leave  no  room  for 
reasonable  controversy  on  the  subject, 
a  jury  should  not  be  permitted  to  find 
to  the  contrary,  and  have  such  find- 
ing stand  as  a  verity  in  the  case;  but 
the  question  should  be  decided  by  the 
trial  court  as  one  of  law.'  "  Eichey 
V.  Woodmen  of  the  World,  163  Mo.  App. 
235,  146  S.  W.  461. 

895-72  Worthington  v.  Elmer,  207 
Fed.  306,  125  C.  C.  A.  50;  Wabash  E. 
Co.  i\  De  Tar,  141  Fed.  932,  73  C.  C. 
A.  166;  Parkin  v.  E.  Co.,  149  111.  App. 
421;  Indianapolis  V.  Keeley,  167  Ind. 
516,  79  N.  E.  499;  Breen  v.  E.  Co. 
(la.),  143  N.  W.  846;  Wisniewski  v. 
E.  Co.,  177  Mich.  481,  143  N.  W.  613; 
Nelson  V.  E.  Co.,  119  Minn.  347,  138 
N.  W.  419;  Capp  v.  St.  Louis,  251  Mo. 
345,  158  S,  W.  616;  Dutcher  V.  E.  Co., 
241  Mo.  137,  145  S.  W.  63;  Heine  v. 
E.  Co.,  144  Mo.  App.  443,  129  S.  W. 
421;  Eodan  v.  Co.,  207  Mo.  392,  105  S. 
W.  1061;  Cahill  v.  E.  Co.,  205  Mo.  393, 
103  S.  W.  532;  Savage  V.  Co.,  28  E.  I. 
391,  67  A.  633;  Ft.  Worth,  etc.  E.  Co. 
r.  Stalcup  (Tex.  Civ.),  167  S.  W.  279; 
San  Antonio  T.  Co.  v.  Levyson,  52  Tex. 
Civ.  122,  113  S.  W.  569.  See  also  vol. 
8,  p.  896,  n.  5;  vol.  8,  p  898,  n.  13. 
No  presumption  child  of  two  years  will 
leave  situation  of  danger  in  time  to 
avoid  injury.  Galveston,  etc.  E.  Co. 
r.  Olds  (Tex.  Civ.),  112  S.  W.  787. 
895-73  Jerrue  v.  Court,  7  Cal.  App. 
717,  95  P.  906  (bid  open  and  continu- 
ous); Stambaugh  v.  Lung,  232  111.  373, 
S3  N.  E.  922;  Lowden  v.  Co.,  41  Ind. 
App.  614,  82  N.  E.  941;  Am.  Syrup, 
etc.  Co.  V.  Eoberts,  112  Md.  18,  76  A. 
589;  Eichards  v.  Co.,  221  Mo.  149,  119 
S.  W.  953  (corporation  has  officers  and 
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Stockholflers) ;    ^forrnw    r.    TJ.    To.,    140 
Mo.    App.    200,    ]2:i    S.    W.    10;J4    (keep- 
ing at-fount  books);    HrookfieM   r.   Col- 
lege, 139  Mo.  App.  3.39,  123   S.  W.  S6: 
Wieters  v.  Hart,  -67   N.  J.   Eq.  507.   03 
A.  241;  Enton  r.  li.  Co.,  13G  App.  Div. 
800,  121  N.  Y.  S.  793  fr-onsent  to  oper- 
ation   of    railroad);    Cvr   r.    Walker,    29 
Okla.    281,    110    P.    931;    So.    R.    Co.    v. 
Gossctt,  79  S.  C.  372,  60  S.   E.  95G. 
Ordinary   course    of   forwarding   gooflR 
■will  be  prosiHii(-(I  to  liavc  lictTi   followed  i 
bv    carrier.      Lacev    r.    R.    Co.,    03    Or. 
.^90.    128    P.    990.  'See   "Carriers,"   p.  i 
879. 

Intention  to  perform  eontract.  Will- 
iams r.  Co.,  169  Mioh.  676,  13.-)  X.  W. 
954. 

Consistency  of  declarations  and  con- 
duct, prt'siiinod.  Solclcri  r.  Williams, 
108  Va.  542,  62  S.  E.  3S0. 
As  between  claimants  for  commission 
on  sale  of  land,  it  is  prosunu'd  li..ldi>r 
of  l(';:al  title  I'urchased  in  good  faith. 
Shapiro  r.  Shapiro,  125  App.  Div.  608, 
no   X.  Y.  S.   11. 

Investigation  of  title  and  knowledge 
of  restrictions,  presumed  against  jnir- 
chaser  of  land.  Maiirer  r.  Friedman, 
125  Ai'p.  Div.  754.  110  X.  Y.  S.  320. 
Natural  and  probable  consequences. — S. 
r.  Tniitt,  5  Pcnno.  (Dtd.l  4G6.  62  A. 
790. 

896-74  Work  done  on  property  was, 
presumably,  done  bv  owner.  Masai  r. 
Tarrnowski.  12S  App.  Div.  159.  112  N. 
Y.  S.  .5.56;  Keillv  r.  Severson,  149  Wis. 
251,  135  X.  W.  875. 
If  one  buys  real  estate  of  another 
while  the  subject  of  the  tran.sartions  ia 
in  possession  of  a  third  person,  he  is 
presumed  to  act  with  notice  of  all  facts 
whiidi  siich  situation  woiiM  suggest. 
or  which  could  bo  obtained  by  diligent 
inqiiirv.  Keillv  r.  Severson,  119  Wis. 
251,  l"35  X.  w!  S75. 
Sale  on  market  presumed  to  be  for 
cash.  Ifetland  r.  Bilstad,  140  la.  411, 
lis   X.   W.   422. 

Value  of  note. — As  against  negligent 
person  or  one  who  has  done  aOlrma- 
tive  wrong,  promissory  note  presumed 
to  be  worth  its  face.  Iloff  v.  Co.,  140 
Til.   .\pp.  458. 

896-75  Xewell  r.  White  (Conn.).  73 
A.  79<?;  P.  r.  Campbell.  160  Mich.  l^S. 
125  X.  W.  42  (date  on  paper  date  of 
execution^;  S.  v.  Court.  3S  Mont.  119. 
99  P.  1.39;  Tilden  r.  Smith,  24  S.  D. 
576,  124  X.  W.  841. 


897-76     Brorkfield     r.     College,     139 

Mo.  App.  ,•;;;;'.  Il-.s  .s.  W.  86. 

897-77  iMi.thcnthal  r.  Atkinson.  93 
Ark.  252.  lJ4  .s.  W.  510;  Morrhant* 
Exch.  r.  .Zanders,  74  Ark.  16,  S4  S.  W. 
7S6;  Baker  r.  Ternjde,  100  Mich.  .M". 
125  X.  W.  63;  Long  Hell  L.  Co.  r.  N% 
man,  145  Mich.  477,  log  X.  W.  1019; 
Rwder  r.  Xat.  Council,  124  Minn.  431. 
145  X.  W.  11<<;  Sill»  r.  Burgp,  141  Mo 
App.    148,    124    S.    W.    Gort;    Covcll    r. 

Co..  164  Mo.  App.  er-    '■-  ^-   W.  r,.'w; 

Mishkind  F.    Co.    r.  1S9    X 

Y.  402,  82  X.   E.  44c ;      :  f     (  ,.    r^ 

Webb,  164  X.  C.  «.:.  <^a  ^, 
M.  Co.  r.  Webb,  IGf  X.  C.     : 
232;  Beard  r.  R.  Co..  143  X.  C.  ' 
E.  505;  Reeves  r.  Martin,  20  fi 
94   P.    105K:    C.   r.   Fi«hor,  221    Pa.   .^:i^ 
70  A.  865;  Lewver  r.  Co.,  2.'5  S.  D.  .'49, 
127   X.   W.   615;   Opet   r.   Don74.r    (Trx. 
Civ.).  93  S.  W.  527;  Pink  F.  S.  r.  Mi«- 
trot.  40  Tex.  Civ.  375,  90  S.   W.  75. 
See    TTendv   Iron    \\Tcb.    r.    'HrenncTniin, 
185  Fed.  1«<3;  vol.  2.  p.  810.  n.  1 1 ;  vol. 
9.  p.   ^^r,,  n.  25;   p.  S<»9,  n.  3.5;   vol.   14, 
p.  744.  n.  15;  p.  754,  n.  47,  and  nupple- 
ment   thereto. 

Sending  a  check  In  a  letter. — Findlar 
r.  I'.Miik.  irr;  m.  .\pp.  57. 
Reply  letter.— W.  V.  T.  Co.  r.  Troth. 
43  Ind.  App.  7.  «l  X.  E.  727  rrebnt- 
table):  Am.  B.  Co.  r.  En»<»v,  105  Md. 
211,  65  A.  021.  ^^ero  rorHpt  of  let- 
ter, not  a  replv.  not  evidence  ft  w»» 
signed   by  person  wiv  ''ire  pur- 

ports to  be  upon   it.  ■     R.  Co., 

143    X.   C.   1.36.   .55  S.   E.  5o-,. 
898-80     Cam|>bell      r.      Oowans.      3.5 
rtah   2«'><'.   100   p.   n97. 
No  presiunption  of  law  or  faet,  l«tt»r 
received.      Continental   Tn«.   Co.   r.   Har- 
grove,  131   Ky.  S37.  116  S.  W.  2.W. 
890-82     Empire    S.    S.    Co.    r.    Lamb. 
Co..    200    Fed.    224,    227.    118    C.    C.    A. 
410;    Davidson    *■        ■      '      -      '12   F.*.!. 
315,  73   O.   (\   .\  r.  Co.. 

39    Mont.    185.    1  ;;M>gor   r. 

Brown.  79  X.  .T.  L.  41^.  7.'5  A.  171: 
Sherrod  r.  Tn«.  r..  r^>  V  r  TC?.  $\ 
S.  E.  910  (rebut  ■  '  -«n., 

10  O.   C.  C.    (N 

Presumption  limited  to  party  to  whom 
letter     addri>i^«ed.      Colo     r.'    Co..     2fH> 
Mass.  .594.  86  X.  E.  902. 
900-87     Chicago,   etc.   R.   Co.   r.   Bk.. 
174    Fed.  923.   98  C.  C.   A.   .%.?.5. 
900.88     SilU  r.  Burge.  141    Mo.   App. 
14<».   124  S.  W    oo?^;   Oardam   r.  Batter- 
jion.  19'<   X.   Y     175.  91    V.  E.  371. 
"Mailed"  Implies  the  payment  of  the 
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necessary   postage.      City   of   Omaha    r.  i 
Yancey, "91  Neb.  261,  135   N.  W.  1044.  ! 
900-89     Banker's  C.   Co.   v.  Bk.,   127  ' 
Ga.    326.   56   S.    E.    429;    Fountain    Citv 
Co.    r.    Lhidquist,    22    S.   D.    7,    114   N. 
W.   1098;    Trezevant   &   Cochran  v.   Co. 
(Tex.  Civ.),  130  S.  W.  234. 
900-90     Ward   v.   Co.,    119   Mo.   App. 
83,   95  S.  W.  964;   Reynolds  v.   Co.,  30 
Pa.   Super.  456. 

90 1-92  MeCaskey,  etc.  Co.  v.  Redd 
(Mo.),  130  S.  W.  109. 
901-93  Long  Bell  L.  Co.  v.  Nvman, 
145  Mich.  477,  108  S.  W.  1019;  City 
of  Omaha  v.  Yancey,  91  Neb.  261,  135 
N.  W.  1044;  Reeves  v.  Martin,  20  Okla. 
558,  94  P.  1058;  Beeman  V.  Lodge, 
215  Pa.  627,  64  A.  792. 
901-95  Beeman  v.  Lodge,  supra. 
901-96  Cassel  v.  Randall,  10  Ga. 
App.  587,  73  S.  E.  858;  Benge's  Admr. 
V.  Eversole,  156  Ky.  131,  160  S.  W. 
911;  Citv  of  Omaha  v.  Yancev,  91  Neb. 
261,  135  N.  W.  1044;  Caeliostro  v.  In- 
delli,  53  Misc.  44,  102  N.  Y.  S.  918. 
See  vol.  4,  p.  260,  n.  56;  also  vol.  2, 
pp.   14,   380. 

902-99  Judge  V.  Assn.,  10  0.  C.  C. 
(N.    S.)    473. 

902-1     Allen    p.    Wilbur,    199    Mass. 
366,  85  N.  E.  429.     See  Gardam  v.  Bat- 
terson,  198  N.  Y.  175,  91  N.  E.  371. 
903-4     Gilliland   v.   R.    Co.,    85   S.    C. 
26,  67  S.  E.  20. 

Compliance  with  a  request  to  central 
to  connect  with  certain  number,  will 
be  presumed.  Union  C.  Co.  v.  Tel.  Co., 
163  Cal.  298,  125  P.  242. 
904-6  Delay  in  asserting  a  right 
when  unreasonably  extended,  though 
unattended  by  other  inequitable  feat- 
ures, may  create  a  eoncTusive  presump- 
tion against  the  validity  of  a  claim,  if 
the  delay  is  continued  under  circum- 
stances affording  opportunity  for  dili- 
gence. Russel  V.  Pish,  149  Wis.  122, 
135  N.  W.  531. 

904-9  Easement.  Cahill  v.  Mangold, 
151  Ky.  156,  151  S.  W.  373. 
904-10  Harris  r.  Bow,  150  Mich.  28, 
120  N.  W.  17,  settlement  of  estate. 
906-13  Garten  v.  Trobridge,  80  Kan. 
720,  104  P.  1067;  Louisville  r.  Tomp- 
kins (Ky.),  122  S,  W.  174  (acceptance 
of  land  for  highway).  See  supra, 
"Deeds,"  178-47. 

Substituted  contract  found  among  pri- 
vate papers  of  decedent  in  safety  de- 
posit box,  presumed  to  have  been  ac- 
cepted by  him  though  placed  there  by 


another.  Wood  v.  Brotherhood,  140  la. 
98,  117  N.  W.  1123. 
906-14  Hoagland  v.  Canfield,  160 
Fed.  146  (continued  intoxication); 
Buck  V.  R.  Co.,  159  Ala.  305,  48  S.  699; 
Fair  v.  Elec.  Co.,  15  Cal.  App.  705,  115 
P.  754;  Pettus  v.  Gault,  81  Conn.  415, 
71  A.  509  (relation  of  mortgagor  and 
mortgagee) ;  Murray  v.  Co.,  79  Kan. 
326,  99  P.  589;  Dehner  v.  Miller.  166 
Mo.  App.  504,  148  S.  W.  953;  S.  v.  Wiet- 
haupt,  165  Mo.  App.  634,  148  S.  W. 
429;  Feller  v.  Lee,  225  Mo.  319,  124  S. 
W.  1129;  Viertel  v.  Viertel,  212  Mo. 
562,  111  S.  W.  579;  In  re  Van  Ness' 
AVill,  78  Misc.  592,  139  N.  Y.  S.  485; 
Jones  v.  Co.,  52  Or.  311,  97  P.  625;  S. 
V.  Gibson,  67  W.  Va.  548,  68  S.  E.  295; 
Hilliard  v.  Ins.  Co.,  137  Wis.  208,  117 
N.  W.  999. 

See  Alabama  Bk.  v.  Parker,  146  Ala. 
513,  40  S.  987;  Fire  Assn.  v.  LaGrange, 
50  Tex.  Civ.  172,  109  S.  W.  1134.  Rec- 
osrnized  by  statute.  Thornton-T.  M. 
Co.  V.  Bretherton,  32  Mont.  80,  80  P. 
10,  and  applied  to  book  accounts. 
907-15  Brooks  v.  U.  S.,  146  Fed.  223, 
76  C.  C,  A.  581;  Trumbull  v.  Board,  140 
Mich.  529,  103  N.  W.  993;  In  re  Mur- 
phy's Est.,  43  Mont.  353,  116  P.  1004. 
Contra,  Corcoran  v.  Co.,  15  N.  M.  9, 
103    P.    645. 

Indebtedness  presumed  to  continue.  Gt. 
West.  L.  Co.  r.  Shumway,  25  N.  D.  268, 
141  N.  W.  479. 

Revocation  of  will. — Will  last  seen  in 
custody  of  testator  few  months  prior 
to  death  and  which  cannot  be  found, 
is  presumed  revoked.  Buchanan  v. 
Rollings  (Tex.  Civ.),  112  S.  W.  785. 
Cessation  of  trust  presumed  from  lapse 
of  time.  Pooler  V.  Sammet,  58  Misc. 
4G9,  111  N".  W.  65'8. 
908-17  Pressure  of  gas  in  well. 
Moore  v.  Co.,  63  W.  Va.  455,  60  S.  E. 
401. 

Does  not  apply  to  a  perishable  crop 
after  the  lapse  of  several  years.  Blud- 
worth  V.  Bray,  59  Fla.  437,  52  S.  957. 
908-1S  Evidence  not  required  until 
facts  shown  to  be  contrary  to  presump- 
tion or  different  presumption  rises  from 
nature  of  subject.  Hilliard  v.  Ins.  Co., 
137  Wis.  208, '117  N.  W.  999. 
909-20  Erford  v.  City,  229  HI.  546, 
82  N.  E.  374;  Zarate  v.  Villareal  (Tex, 
Civ.),  155  S.  W.  328.  See  also  "For- 
eign Law,"  p.  816,  n.  23. 
Change  of  territory  into  state  and  en- 
tire change  of  judiciary,  overcomes 
presumption  of  continuance  of  rule  qf 
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law  declared  by  territorial  court.  W. 
U.  T.  Co.  V.  Parsley,  57  Tex.  Civ.  8, 
121  S.  W.  226. 

909-21  P.  r.  Zimmerman,  11  Cal. 
App.  115,  104  P.  590;  Earlville  r.  Rad- 
ley,  141  111.  App.  359;  Burko  r.  Co., 
133  App.  Div.  113,  117  N.  Y.  S.  400; 
Gay  r.  VA\<rciio,  53  Or.  2S9,  100  P.  306. 
Presumption  of  continuance  of  action 
at  law.  Williams  r.  Ellis,  101  Me.  247, 
63   A.  818. 

909-22  Alabama  State  Land  Co.  i: 
Matthews,  108  Ala.  200,  54  S.  174; 
Metteer  v.  Smith,  156  Cal.  572,  105  P. 
735  Cof  realtv);  Burgener  r.  Lippold, 
128  111.  App."  590;  Boagni  v.  Co..  Ill 
La.  1063,  36  S.  129;  Sanford  r.  Millikin. 
144  Mich.  311,  107  N.  W.  8S4;  Wails 
f.  Farrington,  27  Okla.  754,  116  P.  42S; 
Krebs  11.  Co.  v.  Taylor,  52  Or.  627,  97 
P.  44.  Contra  as  to  personalty.  Let- 
teller  v.  Mann.  79  Fed.  81. 
No  presumption  as  to  time  possession 
began.  Toiiojiah  &  0.  E.  Co.  r.  Fellen- 
baum,  32  Xrv.  27<^.  107  P.  S«!2. 
910-24  Presumption  of  grant  or  its 
confirmation  not  indulged  from  ancient 
possession.  Sena  f.  Co.,  14  N.  M.  511, 
98   P.   170. 

910-27  New  York  C.  E.  Co.  r.  Moore, 
337  App.  Div.  461,  121  N.  Y.  S.  SS4; 
In  re  Perry,  129  App.  Div.  587,  114 
N.  Y.  S.  246;  In  re  Darrow's  Fst.,  6+ 
Misc.  224,  lis  N.  Y.  S.  1082;  Mar- 
sters  r.  Co.,  49  Or.  374,  90  P.  151.  See 
vol.  9,  p.  262,  n.  16,  and  supplement 
thereto. 

911-30  Soler  r.  Parkhurst,  4  P.  R. 
Fed.  335. 

911-32  See  S.  v.  Jackson,  128  la. 
543,  105  N.  W.  51;  Wickern  r.  T^.  S., 
Exp.  Co.,  83  N.  J.  L.  241,  S3  A.  776. 
912-33  Grand  Lodge  r.  Whitehead. 
87  Ark.  115.  112  S.  W.  190  (member- 
ship in  benefit  societv);  Anglo-C  Bk.  r. 
Field,  146  Cal.  644,  SO  P.  lOSO;  Clark 
r.  Barney,  24  Okla.  455.  103  P.  508 
(continuance  of  bigamous  relations 
after  removal  of  barrier  to  marriage); 
Crosbv  r.  Ardoin  (Tex.  Civ.l,  U5  S. 
W.  709;  S.  r.  Chittenden,  127  \\1s.  168, 
107  N.  W.  500;  Weidenhoft  r.  Primm, 
16  Wvo.  340,  94  P.  453. 
Citizenship. — S.  v.  Jackson,  79  Vt.  504, 
65  .\.  657. 

Status  as  president  of  a  corporation 
presumed  to  continue,  in  absence  of 
proof  to  the  contrary.  Westinghouse 
Elec.  &  Mfg.  Co.  r.  Hodge  (Mo.  App.), 
167  S.  W.  1186. 
912-34    Stoutenborough    f.    Ranuucl, 


123  111.  App.  487;  Kentucky  S.  Co.  r. 
Page  (Ky.),  125  S.  W.  170.  S<>e  vol. 
8,  p.  457,  n.  51,  and  suj>plcment  th<Tfto. 
912-35  .S«'e  Turner  r.  Williams.  202 
Mass.  500.  S9  X,  E.  110. 
912-36  Gibson  r.  Brown,  214  111. 
330.  73  X.  E.  579;  Wells  r.  Margraves 
(Tex.  Civ.).  164  S.  W.  8S1.  But  see 
Shown  r.  McMackin.  9  Lea  (Tenn.) 
601,  42  Am.  Pvej".  6^0. 

Merely  because  a  girl  was  of  tender 
years  when  shet  died,  raises  na  pre«ump- 
tion  she  ha  1  never  been  married,  if 
she  was  over  the  ago  at  which  she 
'night  niarrv  (twelve  years).  Dudlov 
r.  R.  Co.,  167  Mo.  App.  617,  1.50  .S.  W. 
737. 

Boy  is  presumed  to  have  continued  un- 
married until  IS  vears  of  age.  Tex.  & 
P.  K.  Co.  r.  Lacev,  185  Fed.  225.  eit. 
Gaunt    r.    S.,   50   N.   J.   L.   490,   14   A. 

600. 

Married  people  presumed  to  have  »u«- 
taiuccl  relations  incident  to  condition 
from  time  of  marriage  to  institution  of 
suit  for  annulment.  Killackov  r.  Kil- 
l.T-kev.  156  Mich.  127.  120  N.'  W.  680. 
913-38  Celibacy  presumed  to  con- 
tinue. Rucker  p.  Jackson  (Ala.),  60 
S.  139. 

913-41     Stitzel     r.     Farlev.     IH     HI. 

Apj).    635;    Soverns   r.   Broffoy,    155   111. 

App.    70;    In    re  Osborn,    130'  N".   Y.   8. 

406. 

913-42     ^ruUen   r.  Johnson.    157   Ala. 

262.    17    S.    501;    In    ro   Murphv's    Est., 

•13  Mont.  353.  116  P.  1001. 

914-43     Webb  r.  Eutaw.  9  Ala.  App. 

471.  63  S.  687. 

914-44     Avcock    r.   Co,   (Ala.).  fl2  S. 

94;    Wnchsmuth     r.    Ins.    Co..    147    III. 

Ai>p.  510,  aff:  in  241   111.  409,  S9  X.  E. 

7S7. 

914-45    See  Cnte  r.  Fife,  80  Vt.  404, 

68   A.   1. 

Position  of  trust,  once  shown  to  oxist, 

is  presumed  to  continue  until  contrary 

proved.     Trask  v.  Karrick,  87  Vt.  451, 

S9    A.    472. 

914-47     .StalTord,   etc.   I?.   Co.   r.   Co., 

80  Conn.  37,  66  A.   775. 

915-51     Cover  r.  Ilatten.  136  la.  63, 

113    X.    W.   470;    In    re   Colton.    129   la. 

542,  105  N.  W.  1008;  S.  r.  Jackson,  79 

Vt.   504.   6.5   A.   657. 

915-54     Brooks  r.  U.  S.,  146  Fed.  223, 

76  r.  c.  A.  5<;i. 

910-63  W.  F.  Corbin  &  Co.  r.  T'ni- 
ted  States.  181  Fed.  296.  104  C.  C.  A. 
278;   Excelsior  S.  L.  Co.  i:  Lomax,  166 
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Ala.  612,  52  S.  347;  In  re  Dolbeer,  149 
Cal.  227,  86  P.  695  (insanity);  In  re 
Brigham's  EsX,  144  la.  71,  120  N.  W. 
1054;  Spiers  v.  Hendershott,  142  la. 
446,  120  N.  W.  1058;  German  Bk.  v. 
Co.,  27  Ky.  L.  E.  581,  85  S.  W.  761 
(insolvency) ;  S.  v.  Morrison,  244  Mo. 
193,  148  S.  W.  907;  MacEae  v.  Mills, 
130  N.  Y.  S.  339;  Beck  v.  Club,  228  Pa. 
173,  77  A.  448;  Pierce  v.  Stolhand,  141 
Wis.  286,  124  N.  W.  259. 
Use  of  intoxicants  as  a  habit  will  be 
presumed  to  continue  but  no  retroact- 
ive force  can  be  given  to  the  presump- 
tion. Brotherhood,  etc.  v.  Cole,  108 
Ark.  527,  158-  S.  W.  153.  See  also  vol. 
9,  p.  915. 

Shore  line  presumed  to  have  always 
existed  in  its  present  condition.  Som- 
erville  v.  New  York,  78  Misc.  203,  137 
N.  Y.  S.  919. 

917-64  Washington,  etc.  E.  Co.  v. 
Vaughan,  111  Va.  785,  69  S.  E.  1035. 
Though  no  presumption  arises  that 
houses  located  in  certain  portion  of 
town  were  thus  situated  some  years 
prior  thereto,  the  circumstances  is  nev- 
ertheless entitled  to  some  considera- 
tion. Ealls  V.  Parish  (Tex.  Civ.),  151 
S.  W.  1089. 

917-65  Cleage  v.  Laidley,  149  Fed. 
346,  79  C.  C.  A.  284;  Ames  v.  Kruzner, 
1  Alaska  598;  Henshall  v.  Marsh,  151 
Cal.  289,  90  P.  693;  Washington  Ter- 
minal Co.  V.  D.  C,  36  App.  Gas.  (D. 
C.)  186;  Feinberg  r.  Stearns,  56  Fla. 
279,  47  S.  797  (subsequent  purchaser's 
good  faith);  Schlauder  v.  Co.,  253  111. 
154,  97  N.  E.  233;  P.  v.  Moore,  240  111. 
408,  88  N.  E.  979;  Choctaw  E.  Co.  v. 
McAlester,  7  Ind.  Ty.  520,  104  S.  W. 
821;  Joseph  Sehlitz  B.  Co.  v.  Shiel,  45 
Ind.  App.  623,  88  N.  E.  957;  Smith  v. 
Corbin,  135  Ky.  727,  123  S.  W.  277; 
Palatine  Ins.  Co.  v.  O'Brien,  109  Md. 
100,  71  A.  775  (performance  of  con- 
tract); Silver  v.  Graves,  210  Mass.  26, 
95  N.  E.  948;  Chelmsford  Fdry.  Co.  v. 
Shepard,  206  Mass.  102,  92  N.  E.  75; 
Creeden  r.  Mahoney,  193  Mass.  402,  79 
N.  E.  776;  S.  v.  Morrison,  244  Mo.  193, 
148  S.  W.  907;  City  of  Maysville  v. 
Truex,  235  Mo.  619,  139  S.  W.  390; 
Heine  v.  E.  Co.,  144  Mo.  App.  443,  129 
S.  W.  421  (use  of  proper  engine  in 
proper  manner) ;  Hendricks  v.  Callo- 
way, 211  Mo.  536,  111  S.  W.  60;  In  re 
Darrow's  Est.,  64  Misc.  224,  118  N.  Y. 
S.  1082;  Steele  v.  Lippman,  115  N.  Y. 
(S.  1099  (ability  and  willingness  to 
perform  contract)}   Bell  v.   Co.,   S5   S. 


I  C.  182,  67  S.  E.  151;  Jones  v.  Hopkins, 
29  S.  D.  615,  137  N.  W.  280;  Harkrider 

If.  Gaut  (Tex.  Civ.),  167  S.  W.  164; 
Grand  Fraternity  v.  Green  (Tex.  Civ.), 
131  S.  W,  442;  Shorett  v.  Signer,  58 
Wash.  89,  107  P.  1033;  Eipon  H.  Co. 
V.  Haas,  141  Wis.  65,  123  N.  W.  659; 
Forest  County  v.  Shaw,  150  Wis.  294, 
136   N.  W.  642. 

Bad  faith,  like  fraud,  is  never  pre- 
sumed. Jose  V.  Hunter  (Ind.  App.), 
103   N.   E.  392. 

Jury  presumed  to  have  followed  court's 
instructions.  Whittaker  v.  Sanford, 
110  Me.  77,  85  A.  399. 
At  a  populous  crossing  in  a  city  where 
people  were  likely  to  be  crossing,  it 
must  be  presumed  the  motorman  was 
conscious  of  the  surroundings  and  con- 
ditions. Birmingham  E.  L.  &  P.  Co. 
V.  Leach,  5  Ala.  App.  546',  59  S.  358. 
Presumed,  in  the  absence  of  evidence 
to  the  contrary,  that  surveys  were 
made  in  accordance  with  the  statute. 
Elwood,  Arnott  &  Arnett  V.  Copeland 
(Tex.  Civ.),  129  S.  W.  146. 
It  is  the  legal  duty  of  the  plaintiff  to 
cause  this  mortgage  to  be  recorded  be- 
fore undertaking  to  sell  the  property, 
and  we  cannot  assume  that  she  will 
violate  this  legal  duty.  Aaron  v.  Bayon, 
131  La.  228,  59  S.  130. 
The  presumption  is  that  the  issuance 
appraisers  and  umpire  proceeded  prop- 
erly, did  everything  rightly,  and  only 
appra.ised  the  proper  loss.  Kent  & 
Purdy  Paint  Co.  r.  Co.,  165  Mo.  App. 
30,  146  S.   W.   78. 

"The  presumption  of  law  is  that  the 
state  will  keep  its  faith  inviolate  and 
honestly  fulfill  all  its  obligations." 
East  Shore  Land  Co.  v.  Peckham,  33 
E.  L  541,  82  A.  487. 
A  physician  is  presumed  to  be  regu- 
larly licensed.  Des  Mond  v.  Kelly,  163 
Mo.  App.  205,  146  S.  W.  99. 
In  considering  a  motion  for  a  non-suit 
plaintiff's  evidence  is  presumed  to  be 
true.  Nicholson  r.  Villepeque,  91  S.  C. 
231,  74  S.   E.  50'6. 

No    presumption    of   negligence. — Shel- 
don V.  Wright,  80  Vt.  298,  67  A.  807. 
No    presumption    nnimpeached    witness 
testified    truly.      Hauser  v.   P.,   210  111. 
253.   71  N.  E.  416. 

919-66  U.  S.  V.  Canal  Co.,  206  Fed. 
964;  Euth  v.  Krone,  10  Cal.  App.  770, 
103  P.  960  (contract  fair  and  honest); 
Barger  v.  Brown  (la.),  143  N.  W.  496; 
So.  E.  Co.  V.  Alford,  150  Ky.  80S,  150 
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S.  W.  9S5;  Aetna  Tnd.  C'o.  v.  Fuller,  111  j  ty  from  the  duty  of  exercising  ordinary 
Md.  021,  73  A.  7oS   (apfilyin^  presump- I  and    reasonable  care  on   bis   on^    part. 
tion);   S.   V.  Kced,   2.1(1   Mo.   1179,   1.j7   .S.  ICulbert  v.  Co.   (Del.),  82  A.   1081. 
W.  316;  Hendricks  f.  Calloway,  211  Mo.  !  That    city    will    act    within    its    r 


536,  111  S.  W.  60;  Walkoon  L.  M.  Co.  f 
Johnston,  131  :\[o.  App.  693,  111  S.  W. 
63<l;  Snow  V.  Wathcn,  127  App.  Div. 
948,  112  X.  Y.  S.  41;  Coffcv  r.  S.-ott. 
66  Or.  465,  135  P.  88;  Ball  v.  Danton, 
64  Or.  184,  129  P.  1032;  S.  v.  Palados 
(Tex.  Civ.),  150  S.  W.  229.  Comp. 
Central  C.  &  C.  Co.  v.  Penny,  173  Fed. 
340,  97  C.  C.  A.  GDd. 

Entries  in  corporation  books  presumed 
to  have  boon  riglitly  nia<le  by  jiroper 
officer  in  conforniitv  to  law.  Smith  v. 
Moore,  109  Fed.  Gsi),  US  C.  C.  A.  127. 
Commission  of  crime  will  not  be  pre- 
sumed, hence  the  presumption  that  per- 
son found  dead  was  not  assassinated. 
Capp  t\  St.  Louis  (Mo.),  15S  S.  W. 
616. 

Statutory  requirement  that  foreign  eor- 
jioratioii  maintain  an  ofiice  in  tlie  state 
pr-'sumed   to  have  been   complied   with. 
In    re    Tennessee    Const.    Co.,    207    Fed. 
203.     See  also  vol.  3,  p.  596. 
920-67     Grant  of  easement  presumed 
from     long     unintorrujited     and     unex- 
plained use.     Goldberg  r.  Cleveland,  33 
Kv.  L.   R.  953,   111   S.   W.   682. 
9J20-68     In    re    Smith,    170    Fed.    900, 
96  C.  C.  A.  76;  White  r.  Bates.  234  111. 
276,    84   N.    E.   906;    R.    r.   Gilbert,    163 
Mo.  App.  679,  147  S.  W    505;  OfTrnstein 
r.  Gohner,  223  Mo.  318,  122  S.  W.  715; 
Smith  V.  Fuller,  86  0.  St.  57,  99  N.  E. 
214    (that    trustee   will    live   up    to   his 
trust);    Meisenheimer   r.   Meisenheimcr, 
55   Wnsh.  32,   104  P.  l.")9    (attorney). 
920-69     Appeal  of  Gardner,  81  Conn. 
171,  70  A.  653;   Ancell   r.  Co.,  223   Mo. 
209,   122  S.   W.   709    (guardian). 
Co-tenants    and    remaindermen    within 
riil(>,  tlioir  ]uircliase  of  o<itsf;iTiding  title 
]irosumed    to  be   for  bcjiefit   of  all    i»ar- 
tics  in  interest.     Morrison  r.  Txoehl,  215 
Mo.  545,   114  S.  W.  981. 
920-70     Brakeman's       authority       to 
eji'ct    trospassi^r,   presumed.      Golden    i'. 
P.   Co.,  39   Mont.  435.   I04  P.  549. 
Contra,    between    principal    and    third 
l>artv.     American   Nat.  Bk.  r.   Ritz,  70 
W.   Va.   409,  74  S.   E.   679. 
t(!!20-71     Alston     r.     Dunn,     17G     Ala. 
421,  58  S.  300;   McCarthy  r.  Board,  15 
r'nl.    Ai'p.   576.   115   P.   458. 
While  each  party  has  the  right  to  pre- 
sume  tliat    the    other   j^art    will    <lo   his 
duty — exercise      due      care — such      pre- 
sumption in  no  wise  relieves  either  par- 


and    not   lM\()nd    thi-m.      Bond    r. 
116   Md.   ns.!,   sj   A.  97H.  con  ! 
Compliance   with   precedent   ■ 
presumeil  in   favor  of  legislaiw  .■.        ra- 
vens V.  S.,  57  Tex.  Cr.  135,  122  S.  W. 
29. 

Ability  to  perform  contract,  presumed. 
Palmer  r.  Clark,  .12  Was»h.  345,  lOO  P. 
749. 

921-72  U.  S.  r.  Wilson,  176  F-d. 
806 ;  U.  S.  r.  Guthrie,  171  Fed.  ''r:^; 
V.  S.  V.  Richards,  149  Fed.  443;  I  .  S. 
V.  Co\e,  153  Fed.  801;  Robcrson  r.  S. 
(Ala.).  62  S.  837;  Williams  r.  S..  3 
Ala.  App.  118,  57  S.  1030;  Harrison  C 
S.,  144  Ala.  20,  40  S.  508;  S.  r.  Nnvlor 
(Del.),  90  A.  880;  S.  c  De  I'r.-'I.T 
(Del.),  84  A.  213;  S.  r.  Br.^n 
(Del.),  S3  A.  1083;  S.  r.  Watson  (I»oI.), 
82  A.  1086;  S.  r.  Stocklcv  (Del.).  82 
A.  1078;  S.  r.  Jackson  (Del.'*,  ^2  A. 
824;  S.  r.  Short,  2  Bovce  (Del.)  491, 
82  A.  239;  S.  r.  .Masscv  fl»  '  '. 
82  A.  243;  S.  r.  Sigerella. "  7  P.  ■ 
(Del.)  311,  82  A.  31;  S.  r.  Lvons  0'  .1, 
491,  82  A.  2.39;  S.  r.  Masscv  (IM  >, 
435.  67  A.  786;  S.  r.  Wolf,  6  Pcnnc. 
(Del.)  323,  66  A.  739;  Thurman  r.  8. 
(Ga.  App.),  81  S.  E.  796;  Davis  r.  S., 
13  Ga.  App.  142,  78  S.  E.  ^r^^;  S.  C. 
Snvder,  137  Ta.  600,  115  X.  W.  225;  S. 
r.  Reillv,  85  Kan.  175,  116  P.  4S1; 
Kceton    r.   C,   32   Kv.   L.   R.    IKwi.    iftS 

S.  W.  315;  Slavdon  r.  S. 

58  R.  977;  S.  r.  Starr,  2  "• 

S.   W.   862;   S.   r.   \Vil.^on,    1     '    m  >     Ai  i>. 

151,    108   S.   W.    10S6:    S.   r.   Miles.    174 

Mo.    App.    181.    1.56    S.    W.    -5*i;    S.    c. 

R.   Co.,  41    Mont.   557.   Ill    P.    HI:    P. 

V.   Razezicz.   2i'(>   N.    Y.   249,   90    v     'V 

557;    P.    r.    WaMo.    146    X.    Y.    S 

In     ro    Jacob's    Will.    76    Misc. 

137     N.     Y.     S.     1.55;     S.     r.     Wost. 

1.52      X.      C.      8.32.      68      S.      E.      11; 

Pried    r.   Olsen.   22    X.   D.   381.    r 

W.  1041  (recognized  by  Code  Civ. 

55    7315,    7317.    K.    c'v.    Ken    r.    .^..    .•; 

Okla.  Cr.  269.  105  P.  :^<1:  T'    S    r    Alino. 

4    Phil.    Isl.    IM:    '  '  ' 

Phil.    Isl.    '324:    Th. 

Cr.),   150  S.  W.    181;    1  l-'ir:,.  y    r.    >  .  ."w 

Tex.  Cr    88.  122  S.  W.  2<'^:  R.  r.  Clark, 

58   Wash.    128.   107   P.   1047. 

See  also  "Reasonable  Doubt,"  p.  627, 

n.  13. 

921-73     S.    r.    McCallistcr,    7    Pennc. 

(Del.)    301,   76  A.   226;   S.   c.   Pcpr.    1 
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Boyce  (Del.)  232,  76  A.  367;  S.  v. 
Dudley,  245  Mo.  177,  149  S.  W.  449; 
Weber  v.  S.,  2  Olda.  Cr.  329,  101  P. 
355  * 

922-76  U.  S.  V.  R.  Co.,  156  Fed.  182. 
923-80  Flowers  v.  S.,  2  Ala.  App. 
65,  56  S.  98;  S.  V.  Williams  (Del.),  'SO 
A.  1004;  S.  P.  Brown,  2  Boyce  (Del.) 
405,  SO  A.  146;  S.  v.  Samuels,  6  Penne. 
(Del.)  36,  67  A.  164;  MeNair  v.  S.,  61 
Fla.  35,  55  S.  401;  Mundy  v.  S.,  9  Ga. 
App.  835,  72  S.  E.  300;  Parish  v.  C, 
136  Ky.  77,  123  S.  W.  339  (does  not  sur- 
vive verdict);  Frazier  v.  C.  (Ky.), 
114  S.  W.  268;  S.  r.  Burke,  81  N.  J.  L 
93,  79  A.  882;  Hedden  v.  S.,  2  Olda. 
Cr.   588,   103   P.   737;    Hightower  r.   S., 

56  Tex.  Cr.  248,  119  S.  W.  691;  Spick 
V.  S.,  140  Wis.  104,  121  ]Sr.  W.  664. 
Contra  in  homicide  case  if  no  proof  of 
mitigation  or  justification.  Elliott  V. 
S.,  132  Ga.  758,  64  S.  E.  1090. 
923-81  Strickland  v.  S.,  151  Ala.  31, 
44  S.  90;  P.  V.  Linares,  142  Cal.  17, 
75  P.  308;  P.  v.  Patino,  9  Cal.  App. 
192,  98  P.  199;  Flynn  v.  P.,  222  111. 
303,    78    N.    E.    617;    Gow  17.   Bingham, 

57  Misc.  66,  107  N.  Y.  S.  1011. 
Conviction  terminates  presumption.  P. 
V.  Fritch,  161  Mich.  ill.  125  N.  W.  785. 
925-88  Freeman  r.  Blount,  172  Ala. 
655,  55  S.  293;  Smith  V.  Lawley,  149 
111.   App.  480;   In   re   Mara,   137   N.   Y. 

5.  151.  Contra,  Kurz  v.  Doerr,  180  N, 
Y.  88,  72  N.  E.  926,  action  for  assault. 
926-89  Henderson  t\  Gilliland 
(Ala.),  65  S.  793;  Larch  r.  Holz  (Ind. 
App.),  101  N.  E.  127;  Zehnder  i".  Stark, 
248  Mo.  39,  154  S.  W.  92;  Coffey  17. 
Pcott,  66  Or.  465,  135  P.  88. 

Where  confidential  relations  exist  a 
different  rule  is  applicable.  Early  v 
E.  Co.,  167  Mo.  App.  252,  149  S.  W. 
1170.     See  generally  vol.  2,  p.  829;  vol. 

6,  p.  6.     And  see  vol.  13,  p.  300. 

A  bankrupt  broker  who,  prior  to  bank- 
ruptcy, converted  a  customer's  stock 
is  presumed  to  have  held  other  like 
stock  for  customer  as  against  broker's 
trustee  in  bankruptcy.  In  re  Brown, 
171   Fed.  254. 

926-90  Woodard  v.  S.,  5  Ga.  App. 
447,  63  S.  E.  573;  Kerr  v.  U.  S.,  7  Ind. 
Tv.  4S6,  104  S.  W.  809;  S:  -v.  Kelley, 
191  Mo.  680,  90  S.  W.  834.  See  vol. 
11,  p.  692,  n.  93,  and  supplement  there- 
to, also  supra,  "Chastity,"  54-2. 
926-91  See  vol.  11,  p."  692,  n.  94,  and 
supplement  thereto. 

927-94  In  re  Townley's  Will,  144 
N.  Y.  S.  750. 


928-96  Griffin  v.  Allen,  207  Fed. 
61,  124  C.  C.  A.  621;  Eexford  v.  Co., 
181  Fed.  462,  104  C.  C.  A.  210;  Forbes 
V.  Davis  (Ala.),  65  S.  516;  Mower  v. 
Shannon,  178  Ala.  469,  59  S.  568;  Cook 
V.  S.,  5  Ala.  App.  11,  59  S.  519;  Powell 
v.  S.,  5  Ala.  App.  150,  59  S.  328;  Bick- 
ley  V.  Sherrod,  3  Ala.  App.  1013,  57  S. 
1013;  Jackson  v.  S.,  5  Ala.  App.  306, 
57  S.  594;  Leath  v.  Cobia,  175  Ala^ 
435,  57  S.  972;  Ala.  Steel  &  Wire  Co. 
r.  Thompson,  166  Ala.  460,  52  S.  75;  U 
S.  f.  Manthei,  2  Alaska  459;  Sylvester 
r.   Willson,   2  Alaska  325;   Dixon   V.  S., 

103  Ark.  629,  145  S.  W.  901;  Tavloi 
V.  Shell,  102  Ark.  649,  145  S.  W.  539; 
P.  V.  Casselman,  10  Cal.  App.  234,  101 
P.  693  (change  of  judges  during  trial); 
Dunnellon  Phosphate  Co.  v.  Co.,  63  Fla. 
131,  58  S.  786;  Milliner  V.  Thornhill, 
63  Fla.  531,  58  S.  34;  Hogans  v.  Demps, 
m  Fla.  177,  58  S.  33;  International  Kao- 
lin Co.  V.  Vanse,  62  Fla.  505,  57  S.  360; 
Watt  V.  Decker,  16  Ida.  184,  101  P. 
253;  Chicago  v.  Condell,  124  111.  App. 
64;  March  V.  March,  50  Ind  App.  293, 
98  N.  E.  324;  Webster  v.  Bligh,  50  Ind. 
App.   56,   98   N.    E.    73;    Keely    r.    Citv, 

49  Ind.  App.  396,  97  N.  E.  568;  Habich 
r.  Bldg.  Co..  177  Ind.  193,  97  N.  E.  539; 
Elijah  V.  Bowling,  49  Ind.  App.  515, 
97  N.  E.  551;  Eomona  Oolitic  Stone  Co 
V.  Weaver,  49  Ind.  App.  368,  97  N.  E 
441;  Bamberger  V.  Green,  146  Kv.  258, 
142  S.  W.  384;  S.  v.  Judge,  128  La.  914, 
55  S.  574;  S.  V.  Boasberg,  124  La.  289, 

50  S.  162;  Martel  v.  Syndicate,  118  La. 
391,  42  S.  975;  Maryland  Elee.  E.  Co. 
V.  Beasley,  117  Md.  270,  83  A.  157; 
Madill  V.  Currie,  168  Mich.  546,  134  N. 
W.  1004;  Comans  V.  Tapley,  101  Miss. 
203,  57  S.  567;  Kelley  v.  Ross,  165  Mo. 
App.  475,  148  S.  W.  1000;  Howell  r. 
Sherwood,  242  Mo.  513,  147  S.  W.  810; 
Winter  P.  Spradling,  163  Mo.  App.  77, 
145  S.  W.  '834;  Peper  v.  Peper,  241  Mo. 
260,  145  S.  W.  408;  S.  V.  Lawson,  239 
Mo.  591,  145  S.  W.  92;  Eav  Co.  S. 
Bk.  t'.  Hutton,  224  Mo.  42,  123  S.  W. 
47;    Stull    v.    Masilonka,    74    Neb.    309, 

104  N.  W.  188;  Burke  V.  Kaltenbach, 
125  App.  Div.  261,  109  N.  Y.  S.  225; 
Broadway  T.  Co.  v.  Manheim,  47  Misc 
415,  95  N.  Y.  S.  93;  Black  v.  E.  &  P. 
Co.,  158  N.  C.  468,  74  S.  E.  468;  Tise  v. 
Thomasville,  151  N.  C.  281,  65  S.  _E. 
1007  (evidence  properly  limited  by  in- 
struction) ;  Sutton  V.  Jenkins,  147  N. 
C.  11,  60  S.  E.  643;  Settle  i'.  Settle, 
141  N.  C.  553,  54  S.  E.  445;  Johnson 
V.  S.,  1   Okla.  Cr.  321,  97  P.  1059;   EX 
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parte-  Jones.  4  Okla.  Cr.  74,  100  P.  570; 
Wilson  r.  S.,  li  Okla.  Cr.  714,  109  P. 
28JI;  Swift  >:  Rofra.-tories  Co.,  22.S  Pa. 
584,  77  A.  916;  Randal  t\  Gould,  IS  Pa. 
Dist.  6;  S.  V.  IluntiT,  .S2  S.  C.  1.":?,  n;i 
S.  E.  685;  Ex  parte  Poarson,  79  S.  C. 
302,  60  S.  E.  706;  Williams  r.  Hi^'h- 
lands,  27  S.  T).  471,  1.34  X.  W.  5S; 
Spencer  v.  Lvman,  2S  S.  T>.  497,  131 
N.  W.  802;  Hobl)8  r.  S.,  121  Tonn.  413, 
118  S.  W.  262  (jury  sworn);  Sliari>  r. 
S.  (Tex.  Cr.),  150  S.  W.  943;  Arnott 
f.  Copeland  (Tox.  Civ.).  129  S.  W.  14<i; 
Kelson  v.  Lamm  (Tex.  Civ.),  147  S.  W. 
664;  Earlv  &  Clement  G.  Co.  r.  Fite 
(Tex.  Civ.),  147  S.  W.  673;  Blunt  r 
Oil  Co.  (Tex.  Civ.),  146  S.  W^  21 S; 
Morav  v.  S.  (Tex.  Cr.),  145  S.  W.  592; 
Dillev  r.  Co.  (Tox.  Civ.),  114  S.  W. 
S78;  Carter  v.  Skillman,  108  Yn.  20-1. 
60  S.  E.  775;  Morrison  r.  Berlin.  37 
Wash.  600.  79  P.  1114;  Colle  r.  Ko- 
wannee,  etc.  B.  Co.,  149  Wis.  96,  135 
N.  W.  536;  Rowlands  v.  R.  Co.,  149 
Wis.  51,  135  N.  W.  156. 
See  also  vol.  10,  p.  770,  n.  42. 
Plea  to  indictment  presumed  to  have 
been  iiinilo  liv  defendant.  'Martinez 
r.  S.  (Tex.  Cr.').  153  S.  W.  S^G. 
"It  is  the  well-settled  law  of  the  state, 
even  in  felony  cases,  but  especially  in 
misdemeanors,  that  when  there  are  sev- 
eral counts  in  an  indictment,  some 
good  and  others  bad,  or  only  two,  one 
good  and  the  other  bad,  and  there  hai» 
been  no  election  or  dismissal  as  to  the 
bad  counts,  and  the  verdict  is  a  gen- 
eral one,  it  will  be  applied  to  the 
counts  whi 'h  are  pood,  or  to  the  good 
count;  and  the  presumption  on  appeal 
is  that  the  conviction  was  upon  the 
good  count."  Warner  r.  S.  (Tex.  Cr.), 
147  S.  W.   265. 

That  action  of  lower  court  su.stained  by 
evidence.  Tr<\'»dw.'iv  v.  S.  (T<<x.  <>.), 
144    S.    W.    655. 

Where  the  testimony  is  not  reported 
the  findings  of  the  jury  are  presumed 
to  have  been  reached  in  accordanro 
with  correct  instructions  upon  adequate 
testimonv.  Thompson  r.  Luciano,  211 
Mass.  160.  07  X.  E.  802. 
Error  shown  is  presumed  to  bo  preju- 
dicial. Hatch  r.  Bavless,  16-t  Mo.  App 
216,  146  S.  W.  830.' 
Rule  does  not  apply  where  trial  on 
agreed    c.Tse.      Tcin]iloton    r.    Board,   44 


Presence  of  lunatic  at  bearing  of  in- 
quest. Porter  r.  Axyluni,  28  Kv.  L. 
R.  796,  90  8.  W.  203. 
928-97  Brumbaugh  r.  Wilson,  82 
Kan.  .■3.  Ifi7  P.  702:  Knrm«r>  H«nk  r. 
Farmors'  B.ink.   "         "'        -  -    -    ,     ^^ 

746;    ll<,w..ll    ..    ~  -.1.1, 

147    S.    W.    SIO;     \>.    ,\.r    r.     IMI.-.    .i  1    O. 

r.  C.  199,  aff.  80  O.  St.  717,  H9  N.  E. 

1127. 

928-98     McKillop   r.   Burton,   82   Vl 

40.3.  7^  A.  7S. 

929-99     Blocher  r.  S..   177  Tnd.  3.'?8, 

08  X.  E.  nS;  Brown  r.  Hutx-hison,  155 

X.  o.   L'n.-.   71   s.    ]].   :;'  :. 

Indictment  presumed  fumd  upon  rom- 

petent    and    Bufliciont   evidence.      P.  V, 

n laser,   112  N.  Y.  8.  323. 

929-1     Bk.  of  Andrews  •    '  212 

Ted.   496   (C.  C.   A.):    M.  .   r. 

Turney,  105   Ark.  116,   150  b.    W.   00.1; 

Imp.,  etc.  r.  Winkler  (Ark.V  145  P.  W. 

209;    Jerrue    r.    Suj. prior    f'otirt,   7    ''(il. 

App.    717,    05    P.    ;•"•"•:     IVn,.-    r.    I^.nvne, 

10  Cal.  App.  3r.6.  101    p.   inr.7:   W.-lsh 

r.   Koch,   4   Cal.    App.   571.    <.S   P.   «V>4; 

Godwin   r.   S.,   1   Bo^     • 

A.    noi:    Curtis    r.    ' 

441.   64  8.   E.  327;    P 

Oa.  104.  62  ^.  E.  47. 

Oft.  115,  57  8.   E.  2: 

vin.  13  Tda.  721.  93    P. 

r.    Reed,    234    111.    626.    85   X.    E.   2.82; 

Horn    r.   Horn,    234    111.    26<J.    <i4    X.    K. 

904;    Peters    r.   Bicus.   254   III    r^TO.   M 

X.   E.   560;    Citrler  r.  Kr  ■   HI. 

App.    65;    Klaproth    r.    (  147 

m.    App.    380;    ?  n 

(Ind.).  98  X.  F 

Clark.  41   Ind.  Ayv. 

Chicago,    etc.    R.    Co. 

Tnd.   279.   75  X.  E.   : 

78    Kan.    680.    97    P.    ^i''2:    L 

Landers.   151    Kv.   206,   151    8 

Feltner  r.  Hunr(Kv.).  118  S.  W.  \>a<^', 

Ronev  r.  Organ   (Mo.  App.'^.  161  8.  W. 

8a8:"Crottv    r.    Brown.    167    Mo.    App. 

1.  1.50  8.  W.  1120:  Berrv  r.  P.  <^     ?M 

Mo.  593.  114  8.  W.  27;   8.  r.   - 

1.37  Mo.  App.  188.  n:  «    W 

terman  r.  Chilvers,  ^  ''  .  117  >. 

W.   405;   McDevitt   »  71   X.  J. 

F^.    119.    63    .\.    - 

119   X.  Y.  8.   7'  ' 

X.  r.  5.53,  54  8.   i      i-    .   -■       i   -     '.i..i- 

ing.   55  Or.   303.   ^(^   P.   701;    M.inqnm 

r.   Kenlev   (Tex.   Civ.).   145  8.  W.   316; 

C.irter    r.    Skillman.    108    Va.    204,    60 

8.   F.   775. 


Oa. 


-57:   Light 


Ind.   App.   3«1.   <50   X.   E.   410 

Judgment   by    confession. — Bowman   c    Special  judtje  prestimed  b  pallv  rhn«rn. 

Powell,  127  111.  App.  114.  I  White   «•.    8n1ui.   65   W.   Va.    h'9,   64    8. 
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E.  442.  And  duly  qualified.  S.  v. 
St.  Clair,  137  Mo.  App.  188,  117  S.  W. 
648. 

Supreme  court  of  another  state  pre- 
sumed to  be  court  of  record  and  tc 
liave  seal.  Houston  O.  Co.  v.  Kimball, 
103  Tex.  94,  122  S.  W.  533. 
931-3  Gillespie,  r.  Co.,  162  Fed.  742 
(all  questions  determined) ;  Cohen  v. 
Lodge,  144  Fed.  266;  Horn  v.  Metz- 
ger,  234  111.  240,  84  N.  E.  893;  Sinclair 
r.  Gunzenhauser,  179  Ind.  78,  98  N.  E. 
3-7,  100  N.  E.  376;  Mver  v.  Minch,  45 
Ind.  App.  495,  91  N.  E.  32;  Spangle  v. 
Spangle,  41  Ind.  App.  297,  83  N.  E. 
720;  Burke  V.  Kaltenbach,  125  App. 
Div.  261,  109  N.  Y.  S.  225;  Wriglit  v. 
Johnson,  108  Va.  855,  62  S.  E.  948. 
Eecitals  in  findings  of  fact,  not  re- 
quired in  equity,  do  not  raise  same  pre- 
sumption in  favor  of  jurisdiction  as 
does  a  judgment  containing  recitals. 
Holly  V.  Munro,  55  Wash.  311,  104  P. 
508. 

931-4  Knapp  v.  Wallace,  50  Or.  348, 
92  P.  1054.  Contra,  if  absence  tem- 
porary. Still  V.  Wood,  85  S.  C.  562, 
67  S.  E.  910. 

Judicial  jurisdiction,  presumed  co-ex- 
tensive with  territorial  limits  of  polit- 
ical jurisdiction.  S.  f.  Bowman,  89 
Ark.  '428,  116  S.  W.  896. 
931-5  Old  Wayne  L.  Assn.  v.  Mc- 
Donough,  204  U.  S,  8,  rev.  164  Ind. 
321,  73  N.  E.  703;  Johnson  t\  Hunter, 
147  Fed.  133,  77  C.  C.  A.  359;  Craw- 
ford V.  Simonton,  163  Ala.  609,  50 
S.  1024;  Alaska  Co.  r.  Debney,  2  Alas- 
ka 303;  North  S.  Ins.  Co.  r.  Dillard, 
88  Ark.  473,  115  S.  W.  154;  Avers  V. 
Co.,  89  Ark.  160,  116  S.  W.  199;' Wether- 
bee  V.  Johnston,  10  Cal.  App.  264,  101 
P.  802;  Wilson  V.  Collin,  45  Colo.  412, 
102  P.  21;  Franklin  r.  Crow,  128  Ga. 
458,  57  S.  E.  784;  Emens  v.  Emens, 
46  Ind.  App.  22,  91  N.  E.  747;  O'Brven 
t\  Co.,  80  Kan.  427,  102  P.  501  (not 
presumed  judgment  to  which  but  one 
objection  made,  and  which  is  not  shown 
to  be  subject  to  any  other,  was  re- 
jected as  evidence  for  undisclosed  rea- 
son); Minnesota  F.  Mfg.  Co.  r.  Lr'Heu- 
reux,  82  Neb.  692,  118  N.  W.  565; 
Smith  V.  Whiting,  55  Or.  393,  106  P. 
791;  Bilby  v.  Ttodgers  (Tex.  Civ.),  125 
S.  W.  616;  Moore  v.  Hanscom  (Tex. 
Civ.),  103  S.  W.  665,  judgment  7nod., 
106  S.  W.  876;  .Tones  v.  Crim,  66  W. 
Va.  301,  66  S.  E.  367. 
That  lost  indictment  was  supplied  will 
Eot    be    presumed    where    the    recojd 


shows  the  contrary.  S.  v.  DoerrieS, 
168  Mo.  App.  324,  153  S.  W.  1062. 
Presumption  conclusive  in  favor  of  rec- 
ord recitals  in  absence  of  fraud.  Gun- 
ter  r.  Hinson,  161  Ala.  536,  50  S.  86. 
And.  recitals  of  jurisdiction  or  of  serv 
ice  of  process  contained  in  the  judg- 
ment must  be  construed  in  connection 
with  the  whole  record,  and  may  be 
overthrown  by  other  recitals  in  the 
record  of  equal  dignity  and  importing 
equal  verity,  showing  that  the  former 
recitals  are  untrue.  Kunzi  r.  Hick- 
man, 243  Mo.  103,  147  S.  W.  1002. 
932-6  Cohen  v.  Lodge,  152  Fed.  357, 
81  C.  C.  A.  483;  Godwin  v.  S.,  1  Boyce 
(Del.)  173,  74  A.  1101;  Drummer 
Creek  D.  Dist.  v.  Eoth,  244  111.  68, 
91  N.  E.  63;  P.  v.  Karr,  244  111.  374, 
91  N.  E.  485;  Illinois,  etc.  E.  Co.  v. 
Hasenwinkle,  232  111.  224,  '83  N.  E.  815; 
Lake  v.  Perry,  95  Miss.  550,  49  S.  569; 
Doddridge  v.  Patterson,  222  Mo.  146, 
121  S.  W.  72;  Cooper  v.  Gunter,  215 
Mo.  558,  114  S.  W.  943;  Smith  v.  Whit- 
ing, 55  Or.  393,  106  P.  791;  S.  V.  Gary, 
132  Wis.  501,  112  K  W.  428. 
Appellate  jurisdiction,  not  presumed 
Goodwin  v.  Walker  (Tex.  Civ.),  124  S. 
W.  462. 

932-7  Smith  v.  S.,  7  Ga.  App.  252, 
66  S.  E.  556  (bill  of  exceptions  signed 
within  prescribed  time) ;  S.  v.  Wilson, 
216  Mo.  215,  115  S.  W.  549,  568  (where 
court  required  to  find  existence  of  cer- 
tain facts  in  pais  in  order  tO'  acquire 
jurisdiction) ;  Timmerman  v.  MeCul- 
lagh,  55  Wash.  204,  104  P.  212.  See 
P.  V.  Siemsen,  153  Cal.  387,  95  P. 
863;  Appeal  of  Woodward,  81  Conn. 
152,  70  A.  453;  Atchison,  etc.  E.  Co. 
T.  S.,  23  Okla.  210,  100  P.  11. 
933-8  Cobe  v.  Guyer,  237  111.  516, 
86  N.  E.  1071;  Eobinson  V.  Levy,  217 
Mo.  498,  117  S.  W.  577. 
933-10  Broadus  v.  Eussell,  160  Ala. 
353,  49  S.  327  (presence  of  officers  and 
performance  of  duties) ;  North  Ala- 
bama T.  Co.  V.  Daniel,  158  Ala.  414, 
48  S.  50  (court  held  by  supernumerary 
judge) ;  Curtis  v.  Board,  154  Mich.  646, 
118  N.  W.  618;  S.  r.  Bush,  136  Mo.  App. 
608,  118  S.  W.  670;  Winder  v.  Winder, 
86  Neb.  495,  125  N.  W.  1095. 
If  record  shows  qualified  judge  presided 
any  time  during  course  of  litigation,  it 
will  be  presumed  he  did  so  whenever 
necessary.  Hector  v.  Mann,  225  Mo. 
228,  124  S.  W.  1109. 
No  presumption  trial  court  in  session 
two  days  after  term  opened.     Harding 
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t?.  Bedoll,  202  Mo.  G23,  100  S.  W. 
638;  Breimrycr  V.  Co.,  136  Mo.  App. 
84,  117  S.  W.  119. 

933-11  Eoman  r.  Morgan,  102  Ala. 
13.'!,  50  S.  273;  Flowers  v.  Rooce,  92 
Ark.  Gil,  123  S.  W.  773;  Western  L. 
&  M.  Co.  V.  Co.,  13  Cal.  App.  4,  108 
P.  891;  Hawk  r.  Dav,  148  la.  47,  12G 
N.  W.  955;  Fitch  f.  Gentrv,  29  Kv.  L. 
E.  210,  92  S.  W,  5SG;  Rolicrts  r.  Asv- 
lum,  31  Kv.  L.  R.  477.  102  S.  W.  81S; 
S.  r.  McCrocklin,  130  La.  100,  57  S. 
645;  Robinson  r.  Levy,  217  Mo.  498, 
117  S.  W.  577;  S.  r.  Court.  3S  Mont. 
16G,  99  P.  291;  Jones  r.  Fowler,  101  N. 
C.  354,  77  S.  E.  415;  Kavlor  r.  Ililler. 
77  S.  C.  393,  58  S.  E.  2;  Ex  parte 
Drake,  55  Tex.  Cr.  233,  IIG  S.  W.  49; 
Moore  v.  Hansoom  (Tex.  Civ.).  103  S. 
W.  055,  ju.lpmtMit  mod.,  106  S.  W.  870. 
934-12"  North  State  Ins.  Co.  r.  Dil- 
lar.l,  S8  Ark.  473.  115  S.  W.  154;  Del 
Canipo  r.  Camarillo,  154  Tal.  G-17,  98 
P.  1049;  P.  r.  Garnett,  9  Cal.  App. 
194,  98  P.  247  (presence  of  accnsed); 
In  re  Vogt's  Est.,  1.54  Cal.  50'^,  98 
P.  205  (election  bv  widow);  Wchnicier 
f.  Bk.  Co.,  49  Tnd".  App.  454,  97  X.  E. 
558;  S.  r.  Daniel.s.  122  La.  201.  47  S. 
599  (presence  of  accused  continued 
throughout  trial);  ^farkinson  r.  S.,  2 
Okla.  Cr.  323.  101  P.  353;  Ex  parte 
Thompson,  57  Tex.  Cr.  437,  123  S.  W. 
G12;  Kriiegol  v.  Rawlins  (Tex.  Civ.), 
121  S.  W.  216;  Timmornian  r.  McPul. 
lagh,  55  Wash.  204.  104  P.  212;  Chand- 
ler r.  Miinkivitz  Rrnltv,  etc.  Co.,  148 
Wis.  5.  134  X.  W.  1  JS. 
Presence  of  attorney  at  hearing  pre- 
sumed; the  record  showing  nothing  to 
the  contrarv.  McConnoll  r.  S<h"ltz,  23 
Colo.  App."  194,  128  P.  870. 
934-13  Pakor  r.  R.  Co..  105  Ala. 
40G,  51  .S.  796;  Spring  rroek  D.  D.  r. 
Commissioners,  238  111.  521,  «7  X.  E. 
394;  Watkins  r.  Co..  132  Ky.  700.  116 
S.  W.  1192;  Doddri.lge  r.  Patterson, 
222  Mo.  14G.  121  S.  W.  72;  S.  r.  Ran- 
dolph. 139  Mo.  .Vpp.  311,  123  S.  W. 
61;  Leggat  r.  Palmer.  39  Mont.  .302. 
102  P.  327  (allowance  of  amendment 
to  plea<ling).  See  T>in<llev  r.  S.,  57 
Trx.  Cr.  :W',  122  S.  W.  s:3. 
No  presumption  against  record  recit- 
als.— Fagan  r.  Fagan,  .56  Tex.  Civ.  175. 
120  S.  W.  550. 

934-16  Briggs  r.  Manning.  80  Ark. 
304,  <I7  S.  W.  2*^9;  Welsh  r.  Koch.  4 
Cal.  .'Vpp.  571.  SS  P.  001;  Farmer's  f'o. 
r.  Co.,  37  Colo.  512.  SO  P.  1012;  In 
re  East..   143   la.   370.   122   X.   W.    153; 


Dennis   r.    Alves,    132   Ky.    ''i'     t       - 
W.   48.1;   <;rill   >.  0-I)cll,  11! 

A.    87');    <    ^irii    I  _    ':'•:'■.  ii.s.     j 

107    P.    9ul;  •    {lex. 

Civ.),  94  .S.  \.  r.  Bid- 

die,  4*?  T.'\.  I  ...  .,.},    Iu7    s.   W.  M.-2. 
935-17      \Vri:'.i.,.   r.    A.lrii.-H,    ll-T    Kr<L 
71G,   74   C.   C.   A.   5M;    Baldwin    r.    Ko«. 
ter,   157   Cal.   043.    !'•«»   P    714;    County 
Tlk.  r.  Jack.   1 !'«   Ca]        "  P.  705; 

Harrow   r.   fJroL'UJi.   2!  .    76    N. 

E.  350;  Rob."  •  '     R. 

477,  102  S.  W  ti« 

r.    Board,    1"  \W. 

018;   S.   r.   h-  \5 

S.  W.  1013;  11  ), 

1.59   S.   W.    s.  .,n 

(Tex,    Civ.).    '  at 

r.  S..  58   Tex.  Cr  1; 

.Tohnson  r.  Grace  W. 

1064;  Humphrey  f.  Co.,  41  Tex.  «'iv. 
308,  93  8.  W  180;  Rvc  r.  r^  .  4?  T^i. 
r'iv,  18.5,  95  .<?.  W.  62'2;   M^-  T. 

M.    Co.    r.   Ashauer.    142   V.  2« 

N.    W.    113.      Contra    on    an  • 
infra,  "Service,"  739-57. 
Presumption   may   always  b©   ' 
by  oral    t'stimony  even   when   t' 
ment   recites    iiiri>..lii  t :<.ii:il    f.i.  !«      n.n 
drick   f.   Biggar.   ••.«;   Mi«c.    "<\   122   N. 
v.   S.   102. 

936-18  Cohen  r.  Lo<1g^  152  PH. 
357,  81  C.  C.  A.  4<»3:  Deputy  r.  Dol- 
larhide,  42  Ind.  App.  S.'.!.  <:6  N.  B. 
344  CinsufTicient  proof  of  »orvir««  in 
r.'.-or.n. 

936-19  Han'old  r.  Do%-l<S  16  Idii.  671, 
102  P.  158;  (ore  r.  Smith,  23  Okla. 
9(>9.    102   P.    11  J. 

937-21      ilarbert   r.    ^  Mfi   Ma 

Aj.p.  512.  92  S.  W.  71'  Whit- 

ing.   55  Or.    393,    ^W    '  •  tr. 

R.  Co.  r.  Woml   (Tex  W 

4<57;    Giggs   r.   Scales.   •>  i     i-^  '* 

118  S.    W     1<5<». 

Not  conclu.'rfve  on  direct  attack.-  .. 
verstoiie  r.  Totten,  .'>0  Wtmh.  447.  91 
P.   191. 

937-22     Cntor   r.   Ilav*    (Te> 
122  S    W.  95.*?. 

937-23     Santo*  r.   •  S. 

40.T;    May   r.    V.   S..  117 

C.    C.    a".    431;    The    1  ■•^• 

916.   101    C.  C.   A.   19'  ■  '«. 

172  Fe.i.  no.  96  r*.  r.   ■  of 

rocitaH:    Roll    r.    Tfnv  p. 

171.  02  S.  403;   M  ^^ 

Ala.    299.   51    S.  «' 

denmrrerV.   Swift  i-   •  >  >*'. 

."lO  S.  123;  Yotin;:  r.  ViiT-cnt.  91  Ark. 
115.   125  S.   W.  65S;   Bloomer  r    r,,ne. 
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92  Ark.  622,  124  S.  W.  254;  Board  V. 
Powell,  89  Ark.  570,  117  S.  W.  753; 
Tharpe  v.  Co.,  94  Ark.  530,  127  S.  W. 
730;  Hearn  v.  Ayres,  77  Ark.  497,  92 
S.  W.  76.'S;  P.  V.  Russell,  156  Cal.  450, 
105  P.  416;  McConnell  v.  Slappey,  134 
Oa.  95,  67  S.  E.  440;  Continental  B. 
&  L.  Assn.  V.  Woolf,  12  Cal.  App.  725, 
108  P.  729;  P.  v.  Disperati,  11  Cal.  App. 
469,  105  P.  617;  Kern  Valley  Bk.  v. 
Koehn,  10  Cal.  App.  679,  103  P.  173; 
P.  f.  Sykes,  10  Cal.  App.  67,  101  P. 
20  (that  verdict  was  read  to  jury) ;  Em- 
pire Co.  V.  Chapin,  22  Colo.  App.  538, 
126  P.  1107;  Mackenzie  v.  Mines,  132  Ga. 
323,  63  S.  E.  900;  Bedingfield  v.  Bk.,  4 
Ga.  App.  197,  61  S.  E.  30;  Smith  r.  Clyne, 
16  Ida.  466,  101  P.  819;  Stoddard  v. 
Pox,  15  Ida.  704,  99  P.  122;  Culver 
V.  Co.,  17  Ida.  669,  107  P.  65;  McKen- 
nan  v.  Mickelberry,  242  111.  117,  89 
N.  E.  717;  Kennard  v.  Curran,  239  111. 
122.  87  N.  E.  913;  Chicago,  etc.  E.  Co. 
V.  Glos,  239  111.  24,  87  N.  E.  881;  Mc- 
Mahon  v.  Eowley,  238  111.  31,  87  N.  E. 
66;  Walker  v.  Newman,  146  111.  App. 
450;  Zippe  V.  Zippe,  143  111.  App.  638; 
Adams  r.  S.,  179  Ind.  44,  99  N.  E.  483; 
Purcell  V.  Hosey,  44  Ind.  App.  448,  89 
N.  E.  520;  Indianapolis  IST.  T.  Co.  r. 
Brennan,  174  Ind.  1,  90  N.  E.  65; 
O'Neil  V.  Adams,  144  la.  385,  122  N. 
W.  976;  In  re  Bast,  143  la.  370,  122 
N.  W.  153;  Gray  v.  Carroll,  144  la. 
'68  ,  120  N.  W.  1035;  Johnson  v.  Water- 
loo, 140  la.  670,  119  N.  W.  70  (com- 
petent and  impartial  jury) ;  Kan.  C. 
S.  R.  Co.  V.  Co.,  79  Kan.  59,  99  P.  819; 
May  r.  Walter's  Exrs.,  149  Ky.  749;  149 
S.  W.  1014;  Dersch  v.  Miller,  137  Ky.  89, 
122  S.  W.  177;  Dickerson  v.  L.  Co.,  133 
Kv.  820,  121  S.  W.  662;  Steele  v.  Bry- 
ant, 132  Kv.  569,  116  S.  W.  755;  Tharp 
V.  Tharp  (Kv.),  119  S.  W.  814;  Howcott 
V.  Smart,  125  La.  50,  51  S.  64;  Biles  v. 
Wolf  (Miss.),  49  S.  267  (best  evidence 
produced);  Warner  v.  Michel,  167  Mo. 
App.  713,  151  S.  W.  159;  Marshall  v. 
Moore,  146  Mo.  App.  61'8,  124  S.  W. 
585;  Stroup  v.  Thomas,  140  Mo.  App. 
430,  124  S.  W.  1069;  Wicecarver  v. 
Ins.  Co.,  137  Mo.  App.  247,  117  S. 
W.  698;  Lower  v.  Co.,  142  Mo.  App. 
351,  126  S.  W.  987;  S.  v.  Berberick, 
38  Mont.  423,  100  P.  209;  S.  v.  Dist. 
Ct.,  38  Mont.  119,  99  P.  138;  S.  v.  Wil- 
liams, 31  Nev.  360,  102  P.  974;  Street 
V.  Smith,  15  N.  M.  95^  103  P.  644; 
P.  f.  Britton,  134  App.  Div.  275,  118 
N.  Y.  S.  989;  Howard  v.  S.,  2  Okla. 
Ct.  200,   101  P.  131;   S.  v.   Avant,   85 


S.  C.  570,  67  S.  E.  908;  Lee  v.  E.  Co., 
84  S.  C.  125,  65  S.  E.  1031;  McCoy 
V.  E.  Co.,  84  S.  C.  62,  65  S.  E.  939 
(that  the  best  evidence  was  in  exist- 
ence); S.  ,r.  Hunter,  82  S.  C.  153,  63 
S.  E.  685  (filing  of  remittitur)  ;  Albien 
V.  Smith,  24  S.  D.  203,  128  N.  W.  675; 
Danforth  V.  Egan,  23  S.  D.  43,  119  N. 
W.  1021;  S.  i\  Johnson,  24  S.  D.  590, 
124  N.  W.  847;  Tex.  &  P.  E.  Co.  v. 
Dickson  Bros.  (Tex.  Civ.),  167  S.  W. 
33;  Johnson  v.  Sullivan  (Tex.  Civ.), 
163  S.  W.  1015;  Bradley  L.  Co.  f. 
Hamilton  (Tex.  Civ.),  159  S.  W.  35; 
Ex  parte  Ellerd  (Tex.  Cr.),  158  S.  W. 
1145;  Fowler -y.  S.  (Tex.  Cr.),  158  S.  W. 
1117;  Maxwell  r.  S.  (Tex.  Cr.),  153  S. 
W.  324;  Garza  v.  Cotton  (Tex.  Civ.), 
120  S.  W;  212;  Bradshaw  v.  Lyles,  55 
Tex.  Civ.  384,  119  S.  W.  918;  Schneider 
V.  Schneider  (Tex.  Civ.),  118  S.  W. 
789;  Hahl  &  Co.  r.  Assn.  (Tex.  Civ.), 
116  S.  W.  831;  Arnwlne  V:  S.,  54  Tex. 
Cr.  213,  114  S.  W.  796  (that  witness 
was  error) ;  Mundt  v.  Bk.,  35  Utah  90, 

99  P.  454;  Perkins  V.  Perley,  82  Vt. 
524,  74  A.  231;  Bristol  Mfg.  Co.  v. 
Palmer,  8-2  Vt.  438,  74  A.  76;  Davis  v. 
E.  Co.,  82  Vt.  24,  71  A.  724;  Gould 
v.  Austin,  52  Wash.  457,  100  P.  1029; 
Sheard  i\  Co.,  58  Wash.  29,  107  P.  1024 
(findings  within  issues) ;  Wolf  v.  E.  Co., 
140  Wis.  337,  122  N.  W.  743.  Contra 
as  against  accused.  Hartsell  v.  S.,  55 
Tex.  Cr.  389,  116  S.  W.  1159.  Other- 
wise on  appeal  if  abstract  purports  to 
contain  all  evidence.  Henry  Ins.  Co. 
V.  Semonian,  45  Colo.  260,  100  P.  425. 
Existence  of  "special  occasion"  au- 
thorizing the  recall  of  grand  jury,  pre- 
sumed.    P.  V.  McCauley,  256  111,  504, 

100  N.  E.  182. 

Findings  presumed  to  be  warranted  by 
the  evidence.  McKinnon  v.  Fuller,  33 
S.  D.  582,  146  N.  W.  910. 
Instructions  to  jury,  presumed  fol- 
lowed. International,  etc.  E.  Co.  v. 
Aleman,  52  Tex.  Civ.  565,  115  S.  W. 
73. 

Dismissal  of  action  as  to'  parties  not 
served  and  who  did  not  appear,  pre- 
sumed if  record  silent  as  to  them.  Por- 
ter V.  E.  Co.,  56  Tex.  Civ.  479,  121  S. 
W.  897. 

Observance  of  court  rules  by  attorney's, 
presumed.  District  v.  Blaekman,  31 
App.  Cas.  (D.  C.)  229. 
Future  judicial  action  presumed  to  be 
in  accordance  with  rights  of  parties 
and  conformably  to  correct  procedure. 
S.  V.   Court,   40"  Mont.  17,   104  P.  872. 
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938-24  Crown  R.  E.  Co.  v.  Rogers, 
132  Ky.  790,  117  «.  W.  275;  Stoncinan 
V.  Bilby,  43  Tex.  Civ.  293,  96  S.  W.  50. 
938-35  Pine  Tree  L.  Co.  v.  Ex- 
chanpe,  238  111.  449,  87  N.  E.  5.39; 
Bloch  V.  Cninipaf'l<or.  44  Ind.  App.  171, 
88  N.  E.  875  ("trial  fourt  took  notice 
person  who  attested  affidavit  clerk 
thereof) ;  Halsev  v.  Sauer,  79  N.  J. 
L.   159,   74  A.   508. 

Performance  by  affiants  of  duty  Im- 
posed by  statute  presumed  in  favor  of 
affidavits  upon  which  jurisdiction  rests. 
Crown  R.  E.  Co.  v.  Rogers,  132  Ky. 
790,  117  S.  W.  27.'i. 

Affidavit  for  continuance. — Stone  v.  "R. 
Co.,   75  Kan.   600,  90  P.  251, 
938-26     Robinson   v.   Mill,   75   N.   H, 
539.   71  A.  864, 

939-28  Coplev  v.  Ball,  176  Fed.  682, 
100  C.  C.  A.  234;  Reeves  r.  Conger. 
103  Ark.  446,  147  S.  W.  43S;  KennedV 
r.  Borah,  226  111.  243,  80  N.  E.  767; 
Crown  R.  E.  Co.  r.  Rogers,  132  Kv. 
790,  117  S.  W.  275;  Ex  parte  Alexan- 
der, 163  Mo.  App.  615.  147  S.  W.  521; 
Sawver  v.  Burris,  141  Mo.  App.  108, 
121  S.  W.  321;  Rnckrrt  v.  Richter,  127 
Mo.  App.  664,  106  S.  W.  1081;  Katz  v. 
Schreckinger.  52  Misc.  160,  ]0l  X.  Y. 
S.  743;  Carpenter  r.  Pirner.  107  X.  Y. 
S.  875  (municipal  court);  Texas  &  P. 
R.  Co.  V.  Hood  (Tex.  Civ.),  125  S.  W. 
982  (against  record).  Contra,  Appeal 
of  Head,  141  Ta.  651,  lis  N".  W.  SS4 
(statute);  Carter  r.  Skillnian,  108  Va. 
204,  60  S.  E.  775. 

If  jurisdiction  appears  same  presump- 
tions indulged  as  if  court  had  general 
iurisdiction.  Jones  f.  Leeds,  41  Ind. 
App.  164,  83  N.  E.  526. 
939-29  Larimer  r.  Krau  (Tnd.  App.), 
105  N.  E.  936;  Rtegeman  r.  Eraser.  161 
Mich.  35,  125  X.  W.  769;  Holmes  v. 
Igo,  no  Minn.  133.  124  X.  W.  974  (con- 
sent court  be  held  without  territorial 
iurisdiction  assumed  given);  S.  r.  Wiet- 
haupt.  165  Mo.  App.  634.  148  S.  W. 
429;  S.  V.  Carlisle.  22  S.  D.  .529,  118 
N.  W.  1033;  Bumgarner  r.  Nat.  Bk., 
70  W.  Va.  787,  74  S.  E.  996. 
940-30  S.  V.  Court,  137  Mo.  App. 
698.  119  f!.  W.  1010. 
940-31  Oilman  r.  Weiser,  140  Ta. 
554.  118  N.  W.  774. 

Error    in    excluding   evidence    in    .inry 
trial,    presuniptivelv    ininrions.      Oraw- 
fo-d  r.  r.  S..  212  V.  S.  183. 
940-32     V.   S.    r.   Sommers,   171    Fed. 
57,  96  C.  C.  A.  299. 


941-33  Xew  York  Tnst.  r.  Crockett, 
117  Aj.p.  Div.  2G9,  102  N.  Y.  S.  412. 
941-34  Chase  r.  Wetzlar,  225  U.  S. 
79,  32  Sup.  Ct.  659,  50  L.  e.l.  990.  See 
vol.  2,  p.  779,  n.  14,  and  supplement 
thereto. 

941-35  C.amble  v.  Andrews  (Ala.), 
65  S.  525;  Milbra  v.  Iron  Co.  (Ala.), 
62  S.  176;  Brig^s  v.  Manning.  80  Ark. 
30J,  97  S.  W.  2S9;  Am.  B.  Co.  r.  P., 
46  Colo.  394,  104  P.  81;  Steadham  P. 
Rogers,  141  Ga.  146,  SO  S.  E.  624; 
Smith  r.  Clvne,  16  Ida.  466,  1^1  P. 
819:  Balsewicz  r.  R.  Co..  240  HI.  238, 
88  N".  E.  734;  Rabbott's  Est.  r.  Ton- 
nollv,  153  Ta.  607.  133  N.  W.  I'^.O; 
Young  v.  R.  Co.,  136  Kv.  784.  IC'  S. 
W.  241;  Norton  v.  Reed,'  2.53  Mo.  •r.6, 
161  S.  W.  S42;  S.  r.  McQuillin.  246 
Mo.  586.  151  S.  W.  444;  Wagoner  U. 
Co.  r.  Jones.  134  Mo.  App.  101.  Ill  S. 
W.  1049;  Strobel  r.  Clark.  128  Mo. 
App.  48,  106  S.  W.  5S.1:  r>rake  r.  Tun- 
nintrham,  127  App.  Div.  79.  Ill  X.  Y.  S. 
199;  Smith  r.  Whiting.  55  Or.  393,  106 
P.  791;  Oolden  r.  Walker  (Tex.  CJv.), 
153  S.  W.  683;  Magee  r.  Co..  51  Wash. 
406,  99  P.  16.  See  also  vol.  10,  p.  770, 
n.  :^9:  vol.  5,  p.  452,  n.  22. 
941-36  Ford  r.  F(.rd.  117  HI.  App. 
5()J;  CJoss  r.  R.  Co.,  i:?7  Kv.  .39<5.  125 
S.  W.  1061;  Tn  re  Watts'  Est.,  108  Md. 
696.   71    A.  31ti. 

941-38     Sylvester    r.  Willson.  2  Alas- 
ka 325. 

942-40  Schooler  r.  Yancev.  133  Ky. 
69.".  118  S.  W.  940;  Ex  parte  Brown, 
3  Okla.  Cr.  329.  105  P.  577;  Ex  p.irto 
Cox.  53  Tex.  Cr.  240.  109  S.  W.  369. 
942-43  Geduld  r.  R.  Co..  55  Misc. 
239.  105  X.  Y.  S.  no.  Cnutra,  Whito 
r.  Brown.  5}  Or.  7.  101  P.  900. 
942-44  P.  ?■.  Puglieso,  SO  Misc.  75, 
140  X.  Y.  S.  849. 

942-45     American     B.     Co.    r.    Hoyi 
(Conn.\    90    A.    932:     .Nshlov    r.    Pick, 
53    Or.    410.    100    P.    lion    rstatute^. 
Issuance   of  long  summons  by    i-.'-'i.** 
raises  presumption  of  defendant' 
dence.      TTenika    r.    Brown.    155 
559.   119   X.  W.   1093. 
942-46     Old  Wavne.  etc  Assn.  c.  Mc- 
Donough.  204  I^.  S.  S;  Alaska  C.  Co.  C. 
Debnev,  2  .\laska  303;  Tn  re  Hancock's 
Est..  156  Cal.  804.  106  P.  5^;  Rhodes  f. 
Rhodes.    36    App.    <"«?.     (T*.    O     261; 
Stull   r.   Ventch.  236  HI.  207,  86  N.   E. 
227;    Roberts   r.   T^eutzke.   30   Tnd.   .\pp. 
.•)77.    78    N.    E.    635;    S.    r.    Weber.    96 
Miiin     42"     105    X.   W.    490:    Hank«    r. 
Hanks,   218   Mo.    670,   117   S.   W.    1101 
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(a\adence  to  support);  Anthony  v. 
Wilson,  74  N.  J.  L.  630,  65  A.  988; 
Johnston  V.  Ins.  Co.,  104  App.  Div. 
550,  93  N".  Y.  S.  1052;  Hodge  v.  Co., 
54  Misc.  442,  105  N.  Y.  S.  1067;  Chris- 
tiansen V.  Kriesel,  133  Wis.  508,  113 
N.  W.  980. 

943-47  Geduld  v.  R.  Co.,  55  Misc. 
239,  105  N.  Y.  S.  110. 
944-51  Jover  Y.  Costas  v.  Insular 
Government,  221  U.  S.  623;  U.  S.  V. 
Erickson,  188  Fed.  747;  Eagle  White 
Lead  Co.  r.  Co.,  188  Fed.  256;  Hooker 
V.  Com.,  188  Fed.  242;  Erhardt  V.  Bal- 
len,  150  Fed.  529,  80  C.  C.  A.  271; 
The  Ship  Poll  Cary,  45  Ct.  CI.  219; 
Barry  V.  Stephens,  176  Ala.  93,  57  S. 
467;  Crawford  Bk.  v.  Baker,  95  Ark. 
438,  130  S.  W.  556;  P.  V.  Siemsen,  153 
Cal.  387,  95  P.  863;  Pardee  v.  Schanz- 
lin,  3  Cal.  App.  597,  '86  P.  812;  Shep- 
ard  V.  Mace,  148  Cal.  270,  82  P.  1046; 
P.  V.  Land  Co.,  51  Colo.  260,  117  P. 
141;  P.  i\  Montez,  48  Colo.  436,  110 
P.  639;  Wyatt  v.  Burdette,  43  Colo. 
208,  95  P.  336;  Woods  f.  Sargent,  43 
Colo.  268,  95  P.  932;  Frost  v.  Board, 
43  Colo.  43,  95  P.  289;  Stevens  v.  C. 
Co.,  86  Conn.  36,  84  A.  361;  City  of 
N.  L.  V.  R.  Co.,  85  Conn.  595,  84  A. 
115;  Dixon  Lumb.  Co.  v.  Jennings,  63 
Fla.  405,  57  S.  615;  Railroad  Corars.  V. 
R.  Co.,  64  Fla.  112,  59  S.  385;  Sullivan 
V.  Orange  County,  59  Fla.  630,  52  S. 
517;  Montgomery  V.  S.,  53  Fla.  115,  42 
S.  894;  Williams  V.  Smith,  128  Ga.  306, 
57  S.  E.  801;  Hamby  v.  Collier,  136 
Ga.  309,  71  S.  E.  431;  Warner  v.  War- 
ner, 235  111.  448,  85  N.  E.  630;  P.  v. 
Lyons,  16S  111.  App.  396;  Roemheld  v. 
Chicago,  131  111.  App.  76;  Peoria  v.  Bk., 
224  111.  43,  79  N.  E.  296;  Town  of 
Cicero  V.  R.  Co.  (Ind.),  97  N.  E.  389; 
S.  r.  Pitkin,  137  la.  22,  114  N.  W.  550; 
Brown  v.  Brown,  157  Ky.  804,  164  S. 
W.  70;  Smith  V.  Chapman,  153  Ky.  70, 
154  S.  W.  915;  Hegan  v.  Citv,  32  Ky. 
L.  R.  1082,  107  S.  W.  809;  Eversole  v. 
Asvlum,  30  Ky.  L.  R.  989,  100  S.  W. 
300;  Wood  V.  Frickie,  120  La.  180,  45 
S.  96;  Mass.,  etc.  Co.  v.  Herman,  106 
Me.  524,  76  A.  943;  Sehultz  v.  S.,  112 
Md.  211,  76  A.  592;  Buman  v.  R.  Co., 
168  Mich.  651,  134  N.  W.  972;  Minn. 
Brew.  Co.  v.  Citv,  118  Minn.  467,  136 
N.  W.  1103;  Bay  v.  Smith,  87  Miss. 
395,  39  S.  526;  Gass  v.  Evans,  244  Mo. 
329,  149  S.  W.  628;  S.  f.  Morrison,  244 
Mo.  193,  148  S.  W.  907;  Smith  r.  Vick- 
ery,  235  Mo.  413,  138  S.  W.  502;  S. 
V.  Ferry,  208  Mo.  622,  106  S.  W.  lOOo; 


S.  V.  Comrs.,  42  Mont.  62,  111  P.  144; 
In  re  Gopsill's  Est.,  77  N.  J.  Eq.  215, 
77  A.  793;  In  re  Sheriff  (N.  J.),  69 
A.  305;  P.  f.  Hubbell,  82  Misc.  624, 
144  N.  Y.  S.  219;  Gulp  v.  City,  130 
N.  Y.  S.  705;  Town  of  Ridgeway  v. 
Treman,  129  N.  Y.  S.  1081;  Syracuse 
r.  Roscoe,  66  Misc.  317,  123  N.  Y.  S. 
403;  Craft  v.  Lent,  53  Misc.  481,  103 
N.  Y.  S.  366;  Remington  v.  S.,  116 
App.  Div.  522,  101  N.  Y.  S.  952;  Em- 
pire R.  Co.  V.  Sayre,  107  App.  Div.  415, 

95  N.  Y.  S.  371;  In  re  Webster,  106 
App.  Div.  360,  94  N.  Y.  S.  1050;  Mis- 
souri, etc.  R.  Co.  V.  Witcher,  25  Okla. 
586,  106  P.  852;  Board  v.  Gregory,  15 
Okla.  208,  81  P.  422;  Christ  v.  Fent, 
16  Okla.  375,  84  P.  1074;  Baker  C.  M, 
Co.  V.  Co.,  67  Or.  372.  136  P.  23;  Good- 
nough  M.  Co.  V.  Galloway,  48  Or.  239, 
84  "p.  1049  (trustee  in  bankruptcy); 
C.  V.  Hughes,  33  Pa.  Super.  90;  House- 
man f.  Co.,  214  Pa.  552,  64  A.  379; 
Charleston,  etc.  Co.  v.  City,  etc.,  92  S. 
C.  127,  75  S.  E.  390;  City  of  Union  v. 
Board,  etc.,  91  S.  C.  248,  74  S.  E.  496; 
Frink  r.  Ins.  Co.,  90  S.  C.  544,  74  S.  E. 
33;  Whitcomb  r.  Mandeville,  90  S.  C. 
384,  73  S.  E.  775;  S.  v.  Matejousky,  22 
S.  D.  30,  115  N.  W.  96;  State  Board  v. 
Tavlor  (Tex.),  129  S.  W.  600;  Earley  v. 
Compton  (Tex.  Civ.),  149  S.  W.  694; 
Waterhouse  v.  Corbett,  43  Tex.  Civ.  512, 

96  S.  W.  651;  Thatcher  v.  Matthews, 
101  Tex.  122,  105  S.  W.  317;  Houston 
r.  Stewart,  40  Tex.  Civ.  499,  90  S.  W. 
49;  San  Antonio  r.  Tobin  (Tex.  Civ.), 
101  S.  W.  269;  Salt  Lake  County  v. 
Clinton,  39  Utah  462,  117  P.  1075;  S.  v. 
Angus,  70  W.  Va.  772,  74  S.  E.  998. 
See  supra,  "Officers,"  197-57;  vol.  9, 
p.  197,  n.  57,  and  supplement  thereto. 
Judgment  presumed  entered  on  day  it 
was  filed.  Landry  i\  Co.,  124  La.  599, 
50  S.  593. 

Ordinary's  signing  of  minutes  of  court 

presumed.     Floyd  v.  Rieketson,  139  Ga. 

668,  59  S.  E.  909. 

Authority  of  secretary  of  corporation. 

Bliss    V.    Harris,    38    Colo.    72,    87    P. 

1076. 

Compliance  with   statute. — S.  v.  Swit- 

zer,  79  Neb.  78,  112  N.  W.  297. 

Clerk  of  court. — S.   v.  Harter,  131  la. 

199,  108  N.  W.  232. 

946-53     Rogers-R.   Co.  v.  Board,  139 

Wis.    135,    120    N.    W.    849;    Rogers   V. 

Board,  139  Wis.  143,  120  N.  W.  852. 

946-54     Montgomery    r.    S.,    55    Fla. 

97,  45  S.  879;  Brown  v.  Brown,  157  Ky. 
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804,   164  S.   W.   70;   Louisville,  etc.   R  I  2«9,    128   8.    W.   248;   Galehouse   r.   R. 
Co.  r.  Sihwab,  31   Ky.  L.  R.  13i:5,  KM)     Co.,  Ji   X.   D.  C15,   135   N.   W.    189. 
S.  W.  lU);  (iehlert  v.  Quinn,  35  Mont.    951-72     P.  r.  T».  Cn..  2-'i6  III.  2Srt    100 

Co.   r.  Ore. 


451.  90  P.  ins.  >  X.    E.    : 

May  support  finding  against  positive  Twp.  *  (  : 
evilciiic.  P.  r.  Siemscn,  153  Cal.  387,  ■  f^y  3  . 
95  P.  S63. 


947-58  St.  Louis,  etc.  R.  Co.  v.  New- 
ell, 25  01<la.  502.  loG  P.  81S.  See 
Fishor  v.  f'itv,  87  Vt.  524.  90  A.  5S2. 
947-59  Smith  v.  Lop  Co.,  113  Minn. 
432,  137  N.  W.  6;  E.\  parte  McCartnev, 
85  Xeb.  655,  124  N.  W.  104;  Cardonas 
V.  S.,  58  Tex.  Cr.  109,  124  S.  W.  9.53. 
Sec  Drennen  v.  P.,  222  111.  592,  78  N. 
E.  937. 

948-62  Melville  r.  S.,  173  Tnfl.  352, 
89  X.  E.  490.  See  Chilton  r.  Mot.-alf, 
£34  Mo.  27,  136  S.  W.  701;  Muir  r. 
Chandler,  16  N.  D.  551.  113  N.  W.  1038. 
948-63  Korddeutaoher  Llovd  r. 
United  States,  213  Fed.  10  (C.  0.  A.); 
S.  V.  Barr,  7  Penne.  (Del.)  340.  79 
A.  730:  S.  V.  Pitkin.  137  la.  22,  114 
N.  W.  550;  Hibernia  Bk..  etc.  r.  Whit- 
ney, 130  La.  S17,  58  S.  583;  Brown  v. 
Hannah,  152  iMi.h.  33,  115  X.  W.  9S(i; 
Davison  r.  L.  Assn.,  166  Mo.  App.  625, 
150  S.  W.  713;  Houseman  r.  Co.,  214 
Pa.  552,  64  A.  379;  U.  S.  r.  Knri.piez. 
1  Phil.  Isl.  241;  Tavlor  r.  Villaj;o.  147 
Wis.  91,  132  N.  W.  593.  See  supra, 
"Officers."  198-58. 

"When  there  is  nothing  in  the  form  of 
the  Jirobate  on  the  dcod  indicating  that 
it  was  improperly  taken,  a  presump- 
tion arises  from  the  act  of  the  regis- 
ter of  deeds  in  admitting,'  the  doed  to 
registration  that  the  probate  was  by 
the  i)roiior  officer,  and  regular,  and  that 
proof  of  that  fact  was  before  him." 
Moore  r.  Quickie,  159  X.  C.  129,  74  S.  E. 
927. 

949-64  Patterson  r.  Drake,  126  Oa. 
478,    55    S.    E.    175;    Smithers    r.    Low- 


'•;    IIt>{;an   r. 

L.  i;.  •  -   s.   w. 

S'i9     (retroactive    at.  .'Niuth- 

land    Lumb.    Co.    c.  12<J    IjA. 

9o6,  53  S.  45;    Cheli  ■■ .   Co.  r. 

Shjpard,     206  Mr:  -     75; 

W.    U.    T.   Co.    r  23, 

117  X.  W.  4€S;  :..., >    .. ..,  20 

S.   D.  445,   107  N.   W.  204;   Stranjro  r. 

Co..  ^^^r,  wis.  5i6,  117  X.  w.  1023. 
953-79     Wcm.Ih   r.   Sargent,   43   Colo. 
268,   95    P.   9.;l'. 

953-82  HIoKal  voting.  Sullivan  c. 
Conirs..  59  Fla.  G.'.fi.  52  S.  517. 
954-86  S(i!li\:in  r.  Comrs..  supra. 
954-87  Not  presumed  «oal  attached 
to  public  fec(i-.|  (.f  siator  state,  ia 
proper  one.  Mihv;, ukf«.  G.  E.  Co.  r. 
(iordon,  37   .^^nI;  "   P.  995. 

955-89     S.    r.  v.   22   S.   D. 

30,   115   X.    W.   '.<■..    M.-.s"  attorney. 
955-91     Woods    r.    Sarpont.    43    Colo. 
L'tW.  95   P.  932   (also  *      -   •■  -  ^  m  uk- 
ing    ti'stimonyV.    Fl.-i:  .    Co.   r. 

Foster    Co.,    170   111.    .•. ,  ,  ti^v    , 

Smith.  87  Miss.  39.5,  39  - 
of  probate  court);  S.  r.  •  L  .  _ 
145.  104  P.  593;  Morris  &  C.  D.  Co.  r. 
Williams,  79  X.  J.  L.  137.  74  A.  271; 
In  ro  Farkash.  8  O.  X^  P.  (X.  S.>  137; 
r;illean  r.  Witherspoon  (Tex.  Civ.).  121 
P.   W.  91  >9. 

Clerk  of  grand  jury.— 8.  r.  Pitkin,  137 
La.  22.  114   X.  W.  550. 
955-95     Erhardt    r.    nallin.    l.W    Fed. 
529.  SO  r.  p.   A.  271. 
956-96     CrcL'   r.   Cortira.,   162   N.   C. 
179,  78  s.  K.  ;;<ii. 

956-97  S.  r.  Mcfirnth.  22S  Mo.  413, 
12"*  S.  W.  966;  H.jrris  r.  Palmer,  25 
Okla.    770,    Ids    P.   :!s,-. 


ranee,  100  Tex.  77,  93  S.  W.  106 J;  ^rnffi    956-98     S.    r.    ("o.,   20S    Mo.   022,    106 
V.  Stephens   (Tex.  Civ.).  93  S.  W.   158;  I  S.   W.    lOn.'",. 


S.  r.  City,  64  Wash.  3SS.  116  P.  878. 
949-65  Barrv  r.  Stephens.  176  Ala. 
93,  57  S.  467;  Howell  r.  Sherwood.  242 
Mo.  513,  147  S.  W.  810;  Shclton  r. 
Franklin.  224  Mo.  342,  123  S.  W.  1081; 
Person  r.  Roberts,  1.59  X.  C  168,  74  S. 
E.  322;  Xicholson  r.  Villepeque,  91  S. 
C.  231.  74  S.  E.  506. 
950-66  See  Tompkins  t\  Co.,  160 
Feil.  303.  87  C.  C.  A.  427,  Texas  law. 
Authority  of  governor  to  execute  grant 


956-1     ^ris»o«^^.  etc.  R.  Co.  r.  Wlteh- 

er,   25  Ok  la.  5S6,    1(m1   P.   852,  oorporA- 

tion   commission. 

956-2     Vrn^i    r.    p.  43. 

95   P.  289;    Ylo\  ■]   r .  Oa. 

668,    .-9    S.    K.    900;     I:;    :,-    \,-,v    Vork, 

137  App.  Div.  »»on.  122  X.  Y.  S.  a-fl. 

956-3     Louisville.      etc.      R.      To.      r. 

Schwab.  31   Kv.  L.  R.   1313.  10.".  S.  W. 

110;    Balden   r.  S..  122  Tenn.  704.   127 

S.  W.  134. 

956-4      ^fciia    r.    .Mimornne.     I    Phil. 


of    land,    presumed.      Flores    r.    Hovel 

(Tex.   Civ.).   125   S.   W.   606.  '  Tsl.    572. 

950-69    S.    r.   Hines,    14S    Mo.   App. '  956-5    Officers  of  state  land  office.— 
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Houseman  v.  Co.,  214  Pa.  552,  64  A. 
379. 

Land  commissioner. — Smithers  v.  Low- 
ranee  (Tex.  Civ.),  91  S.  W.  60-6. 
956-6  Pardee  v.  Schanzlin,  3  Cal. 
Ai^p.  597,  86  P.  812;  Melville  v.  S.,  173 
Ind.  352,  89  N.  E.  490. 
Notarial  act,  presumed  to  have  been 
done  within  notarv's  jurisdiction.  Gib- 
son V.  Austin,  23"^  Colo.  App.  220,  128 
P.   859. 

957-9  S.  V.  Montgomery,  57  Wash. 
192,  106  P.  771,  secretary  of  state. 
957-10  State  Bk  v.  Kienberger,  140 
Wis.  517,  122  Ts^.  W.  1132. 
957-13  San  Francisco  S.  Co.  v.  Co., 
11  Cal.  App.  695,  106  P.  Ill;  S.  v. 
Hines,  148  Mo.  App.  289,  128  S.  W. 
248. 

957-14  P.  V.  Lvons,  168  111.  App. 
396;  Metsker  v.  Whitesell  (Ind.),  103 
N.  E.  1078;  In  re  D.  Dist.,  146  la. 
564,  123  N.  W.  1059;  S.  v.  Switzer, 
79  Neb.  78,  112  N.  W.  297. 
957-15  Christ  v.  Fent,  16  Okla.  375, 
84  P.  1074;  Thatcher  f.  Matthews,  101 
Tex.  122,  105  S.  W,  317;  Waterhouse 
v.  Corbett,  43  Tex.  Civ.  512,  96  S.  W. 
651. 

958-ie  Dover  v.  Piatt,  81  Kan.  200, 
105  P.  445  (mayor);  In  re  Sheriff  (N. 
J.),  69  A.  305  (eountv  clerk). 
958-17  Belcher  v.  Harr,  94  Ark.  221, 
126  S.  W.  714  (commissioner  of  state 
lands);  Manitou  v.  Bk.,  37  Colo.  344, 
86  P.  75;  Pfarr  v.  Oil  Co.  (la.),  146 
N.  W.  851  (state  inspectors) ;  Gratz  v. 
City  of  Kirkwood  (Mo.),  166  S.  W. 
319;  S.  V.  Flagstad,  25  S.  D.  337,  126 
N.  W.  585. 

958-18  The  Luekenbaeh,  174  Fed. 
265,  144  Fed.  980;  Choctaw,  etc.  R.  Co. 
V.  Newton,  140  Fed.  225,  71  C.  C.  A. 
655;  Robinson  v.  Ins.  Co.,  144  Fed. 
1005;  Murray  v.  Joseph,  146  Fed.  260; 
Del  Campo  v.  Camarillo,  154  Cal.  647, 
98  P.  1049;  Bone  r.  Hayes,  154  Cal. 
759,  99  P.  172;  Tetreault  v.  Co.,  81 
Conn.  556,  71  A.  786;  Huff  r.  Gulick, 
38  App.  Cas.  (D.  C.)  334;  Renken  v. 
R.  Co.,  156  111.  App.  65;  Lake  Forest 
Water  Co.  r.  Citv,  154  111.  App.  184, 
af.  249  111.  382,  94  N.  E.  517;  Hartford 
Ins.  Co.  V.  Sherman,  123  111.  App.  202; 
Ableman  v.  Haehnel  (Ind.  App.),  103 
N.  E.  869;  Judv  v.  Jester  (Ind.  App.), 
100  N.  E.  r5;  W.  V.  T.  Co.  P.  McClel-. 
land,  38  Ind.  App.  578,  78  N.  E.  672; 
Missouri  P.  R.  Co.  r.  Kennett.  79  Kan, 
232,  99  P.  269;  Fowler  P.  Co.  r.  Enzen- 
perger,  77  Kan.  406,  94  P.  995,  15  L.  R. 


A.  (N.  S.)  784;  Grace  v.  Shakers,  203 
Mass.  355,  89  N.  E.  552;  Howe  v. 
Howe,  199  Mass.  598,  85  N.  E.  945; 
Hodgins  v.  Bay  City,  156  Mich.  687, 
121  N.  W.  274;  King  v.  Co.,  226  Mo. 
351,  126  S.  W.  415;  Johnston  -v.  R.  Co., 
150  Mo.  App.  304,  130  S.  W.  413; 
Stuckes  V.  Candy  Co.,  158  Mo.  App. 
342,  138  S.  W.  352;  Hubbard  r.  Slavens, 
218  Mo.  598,  117  S.  W.  1104;  Fairchild 
V.  Realty  Co.,  82  N.  J.  L.  423,  82  A, 
924;  Bendue  f.  Bidwell,  82  Misc.  33, 
143  N.  Y.  S.  97;  Reiter  v.  Ziegler,  121 
N.  Y.  S.  324;  Moore  v.  Adams,  26  Okla. 
48,  108  P.  392;  A.  T.,  etc.  R.  Co.  v. 
Davis,  26  Okla.  359,  109  P.  551;  Green 
V.  Brooks,  215  Pa.  492,  64  A.  672; 
Cason  V.  Rickards,  5  Phil.  Isl.  611; 
Pares  v.  Revnes,  2  P.  R.  Fed.  402;  Lo 
Brun  V.  Romero,  3  P.  R.  Fed.  225; 
Warren  f.  Warren,  33  R.  I.  71,  80  A. 
593;  Standard  O.  Co.  t\  S.,  117  Tenn. 
618,  100  S.  W.  705,  10  L.  R.  A.  (N.  S.) 
1015;  San  Antonio,  etc.  Co.  v.  Wil- 
liams (Tex*.  Civ.),  158  S.  W.  1171;  Bost 
r.  S.  (Tex.  Ct.),  144  S.  W.  589;  Pull- 
Man  Co.  V.  Cox,  56  Tex.  Civ.  327,  120 
S.  W.  1058;  Galveston,  etc.  R.  Co.  v. 
Young,  45  Tex.  Civ.  430,  100  S.  W. 
993  (defective  coupling);  Minneapolis 
T.  M.  Co.  f.  Ashauer,  142  Wis.  646, 
126  N.  W.  113.  See  Aetna  I.  Co.  v. 
Fuller,  111  Md.  321,  74  A.  369. 
Evidence  to  rebut  this  presumption  is 
admissible.  Fleishman  r.  Ice  Co.,  163 
Mo.  App.  416,  143  S.  W.  881. 
959-21  Abhau  v.  Grassie,  262  111. 
636,  104  N.  E.  1020;  C.  v.  Johnson,  199 
Mass.  55,  85  N.  E.  188  (failure  of  ac- 
cused to  call  witnesses  to  prove  occu- 
pation and  residence  commented  on  by 
court);  Reehil  v.  Fraas,  129  App.  Div. 
563,  114  N.  Y.  S.  17  (unless  evidence 
which  might  have  been  produced  would 
have  been  conclusive) ;  Reiter  r.  Zeig- 
ler,  121  N.  Y.  S.  324.  See  New  York 
C.  &  R.  H.  Co.  V.  U.  S.,  212  U.  S.  481; 
vol.  2,  p.  800,  n.  81;  p.  803,  n.  87,  and 
supplement  thereto. 

Presumptive  conclusive  better  evidence 
does  not  exist.     Despard  r.  Pearcy,  65 
W.  Va.  140,  63  S.  E.   871. 
Circumstances  under  which  papers  de- 
stroyed,  shown.     Mastin  v.  Noble,  157 
Fed.  506,  85  C.  C.  A.  98. 
959-22     Chesapeake     B.     R.     Co.     v. 
Brez,  39  App.   Cas.    (D.   C.)    58;   Haus- 
ler    V.    Co.,    144   111.    App.    643;    Oliver 
r.    Svnhorst,    58    Or.    582,    115   P.    594, 
lag  p.  762. 
No    presumption    arises  from   defend- 
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ant's  failure  to  produce  billy,  where  its 
production  was  not  demanded.  Stock- 
well  V.  Brinton,  26  N.  D.  1,  142  N.  W. 
242. 

960-24  Isabella  M.  Co.  v.  Glenn,  37 
Colo.  165,  86  P.  349  (office  map);  Var- 
nado  V.  Banner,  etc.  Co.,  126  La.  590, 
52  S.  777;  Morrow  /;.  R.  Co.,  140  Mo. 
App.  200,  123  S.  W.  1034;  Williams  v. 
Bk.,  49  Or.  492,  90  P.  1012. 
961-25  Notice  must  be  given. 
Rochester  G.  Ins.  Co.  v.  Assn.,  107  Va. 
701,  60  S.  E.  93. 

961-26  Yesbera  v.  Co.,  166  Fed.  120 
92  C.  C.  A.  46;  Wilson  r.  Griswold, 
79  Conn.  18,  63  A.  659;  Brown  r.  Shu- 
bert  Co.,  166  111.  App.  322;  Chandler 
V.  Prince  (Mass.),  105  K  E.  1076. 
963-30  See  vol.  11,  p.  969,  n.  3.5,  and 
supjilement  thereto. 

963-33  See  vol.  11,  p.  970,  n.  37,  and 
supplement  thereto. 

963-34  See  vol.  11,  p.  970,  n.  38,  and 
supplement  thereto. 

964-35  Laurie^  Co.  v.  McCullou^h, 
174  Tnd.  477,  90  N.  E.  1014;  P.  r.  Daily, 
178  Mich.  354,  144  N.  W.  890. 
964-36  Penn.  R.  Co.  v.  Durkee,  147 
Fed.  99,  78  C.  C.  A.  107. 
964-37  Williamson  f.  S.,  9  Ga.  App. 
442,  71  S.  E.  509. 

964-38  U.  S.  V.  Carter,  217  IT.  S. 
286;  Davis  v.  S.,  4  Ga.  App.  441,  61  S. 
E.  843;  Saffold  v.  S.,  11  Ga.  App.  329, 
75  S.  E.  338. 

965  Morp:an  Countv  v.  Glass,  139  Ga. 
415,  77  S.  E.  583;  Neale  v.  R.  To.,  146 
N.  Y.  S.  263;  Duffy  v.  Power  Co.,  242 
Pa.  146,  88  A.  935. 

965-39  Failure  to  call  person  jointl.f 
indicted  with  accused  may  Ito  com- 
mented on  by  counsel.  Davis  r.  ('. 
(Ky.),  121  S.'W.  429. 
965-40  Evidence  offered  by  accused 
should  not,  as  matter  of  law,  be  dis- 
trusted because  it  did  not  directly  deny 
or  explain  that  received  on  behalf  of 
state.  P.  V.  Charles.  9  Cal.  App.  338, 
99   P.   383. 

965-42  Young  v.  Corrigan,  208  Fed. 
431;  Alexander  r.  Blackman,  26  App. 
Cas.  (D.  C.)  541;  Zimmerman  r.  Zim- 
merman, 149  111.  App.  231,  decree  mod- 
ified, 242  111.  5.52,  90  N.  E.  192;  Second 
Nat.  Bk.  r.  Gibbonev,  43  Ind.  App.  492, 
87  N.  E.  1064;  Closson  r.  Bligh,  41  Ind. 
App.  14,  83  N.  E.  263;  Star  Mills  r. 
Baile.y,  140  Ky.  194,  130  S.  W.  1077; 
Iberia  Co.  r.  Thorgesnn,  116  La.  218. 
40  S.  682;  D'Addio  r.  R.  Co.,  213  Mnss. 
465,  100  N.  E.  647;  C.  v.  Co.,  201  Mass. 


564,  88  N.  E.  420;  McClanahan  r.  R. 
Co.,  147  Mo.  App.  386,  126  S.  W.  535; 
Burns'  Exp.  r.  Ice  Co.,  144  X.  Y.  8.  Gs.i; 
Wade  r.  Mt.  Vernon,  133  App.  Div. 
:^S9,  117  N.  Y.  S.  3.56;  Hollon  r.  R.  Co., 
133  N.  Y.  S.  206;  Curcio  r.  yiar-x,  120 
N.  Y.  S.  721;  Green  r.  Brooks.  215  Pa. 
492,  64  A.  672;  Texas,  et.-.  R.  r.o.  r. 
Harrington,  44  Tex.  Civ.  3*<6.  98  S.  W. 
6.=3;  Berry  r.  Colborn,  65  W.  Va.  493, 
64  S.  E.  636;  Xi.-hols  r.  R.  Co..  &2  W. 
Va.  409,  59  S.  E.  968.  See  Morgan  c. 
S.,  124  Ga.  442,  52  S.  E.  748. 
Contra,  as  to  privilege^]  communica- 
tions. Laiier  r.  Banning,  152  Ta.  99, 
131  N.  W.   783. 

Weight  of  inference,  question  for  jurv. 
Booher  r.  Trainer,  172  Mo.  .^pp.  376, 
157  S.  W.  848. 

No    presumption. — Richter    r.    Solomon, 
104  N.  Y.  S.  405;  Ferrari  r.  R.  Co.,  118 
App.  Div.   155,  103  N.  Y.  S.  134. 
Rule  stated.— S.   r.  Callahan,  76  N.  J. 
L.   426,  69  A.  9.37. 

967-43  Norguet  v.  Mills,  177  Fed. 
970;  Dumas  r.  Clavton,  32  .Vj.p.  Cas. 
(D.  C.)  560;  Mullen  r.  Quinlan,  195  N. 
Y.  109,  87  N.  E.  1078. 
967-44  Presumption  does  not  arise 
unless  prima  facie  case  made  ajrainst 
party  who  might  have  called  witness. 
Cooper  V.  I'pton.  65  W.  Va.  401.  64 
S.  E.  527. 

967-45  Thomas  r.  S.,  15n  .Ma.  166, 
47  S.  257;  Macon  R.  To.  r.  Mason.  123 
Ga.  773,  51  S.  E.  569;  Chicago  V.  T. 
Co.  r.  Arnold,  131  111.  App.  599;  Reehil 
r.  Fraas,  129  App.  Div.  .563,  114  N.  Y. 
S.  17;  Brewster  r.  S..  -in  Tex.  f'iv.  1,  88 
S.  W.  858. 

Absence  of  the  plaintiff's  pbjrsician 
explained  by  showing  th;it  ho  had 
jiromised  to  attend  tho  tri.nl  iinloss  sum- 
moned to  an  impending  operation.  Mof 
gan  Co.  r.  Glnsp,  139  On.   n.'.  77  S.  E. 

On  second  trial  of  case  testimony  ex- 
plaining failure  to  call  witness  at  first 
trial,  admissible.  ^fcD-^nald  v.  R.  Co., 
Ml  Mi<h.  379.  109  X.  W.  ^5. 
967-46  Consolidated  C.  Co.  r.  Tow- 
age Co.,  200  Fed.  840;  Southern  R.  Co. 
V.  Osborn,  39  Ind.  Ai>p.  .333.  7<?  X.  E. 
248,  79  X.  E.  1067;  Kanie  r.  R.  Co., 
254  Mo.  175.  162  S.  W.  240;  Santiago 
r.  Co.,  152  App.  Div.  697,  137  X.  Y. 
S.  611;  Kimball  r.  Odell  &  E.  Co.,  122 
X.  Y.  S.  755;  W.  U.  T.  Co.  r.  Sul- 
livan. 82  O.  St.  14,  91  X.  E.  867.  See 
Houston,  etc.  K.  Co.  r.  Alexander  (Tex. 
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Civ.),  121  S.  W.  602.  But  see  la.  Cent 
K.  Co.  V.  Elec.  Co.,  204  Fed.  961,  123 
C.   C.   A.   283. 

968-48  Mutual  Inc!.  Co.  v.  Perkins, 
81  Ark.  87,  98  S.  W.  709;  Tuthill  v.  E. 
Co.,  145  111.  App.  50;  Naughton  Co. 
V.  Exchange,  49  Misc.  227,  97  N.  Y.  S. 
387. 

969-52  Schlechte  v.  Transit  Co.,  157 
111.  App.  181;  S.  V.  Jakrans,  117  La. 
286,  41  S.  575;  Schooler  v.  Schooler 
(Mo.),  167  S.  W.  444;  Childers  v. 
Pickenpaugh,  219  Mo.  376,  118  S.  W. 
453;  Johnston  V.  McKenna,  76  N.  J. 
Eq.  217,  74  A.  284;  Jenner  v.  Shope, 
205  N.  Y.  66,  98  N.  E.  325;  Lane  v. 
Fenn,  65  Misc.  336,  120  N.  Y.  S.  237; 
In  re  Leonard,  127  App.  Div.  493,  111 
N.  Y.  S.  905;  Fisher  r.  Ins.  Co.,  124 
Tenn.  450,  138  S.  W.  316;  Eushing  v. 
Spreen  (Tex.  Civ.),  142  S.  W.  49; 
Walker  v.  Dickey,  44  Tex.  Civ.  110, 
98  S.  W.  658;  Copperthite  v.  Loudan, 
etc.  Bk.,  Ill  Va.  70,  68  S.  E.  392; 
Aragon  C.  Oo.  t\  Eogers,  105  Va. 
51,  52  S.  E.  843;  Lohr  v.  George,  65 
W.  Va.  241,  64  S.  E.  609. 
A  party's  motives  having  been  Im- 
pugned, his  failure  to  testify,  where 
he  has  the  opportunity  to  do  so,  raises 
a  reasonable  presumption  against  him. 
Berenson  v.  Conant,  214  Mass.  127,  101 
N.  E.  60. 

Depositions. — Belknap  H.  Co.  v.  Sleeth, 
77  Kan.  164,   93  P.   580. 
Failure  to  answer  interrogatories. — ^Lo- 
cust  V.   Eandle,   46   Tex.    Civ.   544,    102 
S.   W.  946. 

970-53  Meyer  v.  Minsky,  128  App. 
Div.  589,  112  N".  Y.  S.  860.  Comp. 
Brooks  V.  Garner,  20  Okla.  236,  97 
P.    995. 

Burden  affected  sometimes. — Johnston 
f.  McKenna,  76  N.  J.  Eq.  217,  74  A. 
284. 

971-55     Tuggle  r.  S.,  127  Ga.  290,  56 
S.   E.   406;    Blaekman    r.   Andrews,   150 
Mich.   322,   114   N.   W.    218. 
971-56     Chicago     M.     &     L.     Co.     v. 
Cooper,  90  Ark.  326,  119  S.  W.  672. 
971-57     Southern  Exp.  Co.  v.  Co.,  126 
Ga.  472,  55  S.  E.  254. 
972-60     P.    V.    Bills.    129    App.    Div. 
798.    114   N".   Y.    S.    587;    Sturgis  r.   S., 
2  Okla.  Cr.  362,  102  P.  57;   O'Hara  v. 
S.,  57  Tex.  Cr.  577,  124  S.  W.  95;  Single- 
ton  r.   S.,  57   Tex.   Cr.  560,  124  S.  W. 
92;    Matthews  v.   S.,   57   Tex.    Cr.   328, 
122    S.    W.   544. 

Proper  to  instruct  that,  if  accused  can 
disprove    evidence    conclusive    of    his 


guilt,  his  silence  justifies  strong  infer- 
ence against  him.  S.  v.  Callahan,  77 
N.  J.  L.  685,  73  A.  235.  No  inference 
may  be  drawn.  P.  v.  Smith,  114  App. 
Div.  513,  100  N.  Y.  S.  259. 
Cautionary  instruction  may  be  given. 
Brandes  v.  S.  (Ala.  App.),  65  S.  307. 
972-61  Hibbard  v.  U.  S.,  172  Fed. 
66,  96  C.  C.  A.  554  (non-production 
of  letters);  P.  v.  Smith,  144  111.  App. 
129;  Wells  v.  C,  96  Miss.  500,  51  S. 
209  (error,  though  not  necessarily 
serious,  to  ask  accused  if  he  testified 
at  commitment  trial) ;  Harris  v.  S.,  96 
Miss.  379,  50  S.  626;  S.  v.  Skillman, 
76  N.  J.  L.  464,  70  A.  83;  Brown  v.  S., 
3  Okla.  Cr.  442,  106  P.  808;  U.  S.  V. 
Navarro,  3  Phil.  Isl.  143;  Shaw  v. 
S.,  57  Tex.  Cr.  474,  123  S.  W.  691; 
Brown  v.  S.,  57  Tex.  Cr.  269,  122  S.  W. 
565  (error  to  ask  defendant  if  he  tes- 
tified on  former  trial). 
972-63  Eeehil  v.  Fraas,  129  App. 
Div.  563,  114  N.  Y.  S.  17;  Fulsom, 
etc.  Co.  y.  Mitchell,  37  Okla.  575,  132 
P.  1103;  Modesto  v.  Leyva,  6  PhiL 
Isl.  186. 

973-64  American,  etc.  Co.  r.  Kave- 
nev,  39  App.  Gas.  (D.  C.)  223;  Tauger 
r.  E.  Co.,  104  N.  Y.  S.  681. 
973-65  P.  V.  McGovern,  105  App. 
Div.  296,  94  N.  Y.  S.  662. 
973-67  Jordan  v.  Austin,  161  Ala. 
585,  50  S.  70;  Wood  v.  Co.,  1  Cal.  App. 
474,  82  P.  547;  United  E.  &  E.  Co.  v. 
Cloman,  107  Md.  681,  69  A.  379;  Eeehil 
V.  Fraas,  129  App.  Div.  563,  114  N.  Y. 
S.    17. 

973-68  Eldridge  r.  Terry  &  Tench 
Co.,  120  N.  Y.  S.  '865. 
973-70  Failure  to  call  witness,  im- 
material if  party  for  whom  he  testifies 
makes  him  his  own  witness  on  being 
called  by  adverse  party.  Fleck  r.  Cohn, 
131  App.  Div.  248,  115  N.  Y.  S.  652. 
974-71  Barnett  v.  S.,  165  Ala.  59,  51 
S.  299;  Jordan  v.  Austin,  161  Ala.  585, 
50  S.  70;  Eump  v.  Woods,  50  Ind.  App. 
347,  98  N.  E.  369;  Fox  v.  Valeille,  61 
Misc.  619,  114  N.  Y.  S.  5;  In  re  Dar- 
row's  Est.,  64  Misc.  224,  118  N.  Y. 
S.  1082;  Fulsom,  etc.  Co.  v.  Mitchell,  37 
Okla.  575,  132  P.  1103;  U.  S.  v.  Sweet,  2 
Phil.  Isl.  130. 

974-72     Bryant  v.  Lazarus,   235   Mo. 
606,   139  S.   W.   558. 
975-74     Corn  t\  The  B.  &  M.,  121  N. 
Y.    S.    434. 

975-75     Warth    i\    Loewenstein,    319 
111.  222,  76  N.  E.  379. 
975-76     Mills  v.  S.,  133  Ga.  155,  65 
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S.  E.  368;  S.  v.  Callahan,  70  N.  J.  L. 
426,  69  A.  957;  Kimball  v.  O'Dell,  1S8 
App.  Div.  409,  122  N.  Y.  S.  755; 
Eldridge  v.  T.  &  T.  Co.,  129  N.  Y.  S. 
865;  St.  Louis,  etc.  R.  Co.  r.  Finlev, 
122  Tenn.  127.  118  S.  W.  692;  Ports- 
mouth r.  Houseman,  109  Va.  554,  65 
S.  E.  11;  Cooper  v.  Upton,  65  W.  Va. 
401,  64  S.  E.  527. 

975-77  ChiUlers  f.  PiokenpauRh,  219 
Mo.  376,  118  S.  W.  453;  .'^••herl  f. 
Flam,  133  App.  Div.  274,  117  N.  Y.  S. 
654;  Ferrari  r.  K.  Co.,  118  App.  Div. 
155,  103  N.  Y.  S.  134;  Christy  r.  Am. 
Temp.,  etc.  Ins.  Co.,  123  N.  Y.  S.  740. 
Knowledge  of  witness  who  testifies 
positivolv,  presuiiii'cl.  Plumb  r.  Hal- 
leuer,  130  App.  Div.  284,  114  N.  Y.  S. 
474. 

976-78  See'  S.  v.  Constantine,  48 
Wash.  218,  93  P.  317. 

976-80  Kvle  r.  f^laujrhter,  158  Ala. 
109,  48  S.  343;  Grace  Co.  r.  Larson,  129 
111.  App.  290;  Lauer  r.  Banninf,'.  152 
Ta.  99,  131  N.  W.  783;  Popi-lcton  r. 
Popploton  (Mich.),  122  N.  \V.  272 
(omission  from  and  alteration  of 
entries  in  diarv).  See  S.  r.  Constan- 
tine, 48  Wash.  218,  93  P.  317;  also  vol. 
11,  p.  952,  n.  6,  and  supplement  thereto. 
977-82  Federal  L.  Co.  v.  Reecc 
(Ky.),  116  S.  W.  783  (removal  of  lum- 
ber to  be  estimated  authorized  resolv- 
ing of  doubt  apainst  party  responsible 
therefor) ;  Tracv  r.  Buchanan,  167  Mo. 
App.  432,  151  S.  W.  747. 
978-83  Mastin  r.  Xoble,  157  Fed. 
506,  85  C.  C.  A.  98. 

978-84  See  Dove  r.  Pansier,  132 
Mo.   App.   669,   112   S.    W.    1009. 


PRINCIPAL  AND   AGENT 

6-1  Ileathcoat  r.  Co..  156  Ala.  3.'iO, 
47  S.  139;  Ebersole  r.  Assn..  1  «7  Ala. 
177,  41  S.  W.  150;  Bell  v.  S.,  93  Ark. 
600,  125  S.  W.  1020;  Pease  r.  Fink,  3 
Cal.  App.  371.  85  P.  657;  Whalen  r 
Gleeson,  81  Conn.  638,  71  A.  908; 
United  P.  &  D.  Co.  r.  Dunn,  137  Ha. 
307,  73  S.  E.  492;  Ridpewav  r.  Down- 
ing, 109  Ga.  591,  34  S.  E.  1028;  White 
S.  M.  Co.  r.  Ilorkan,  7  Gn.  App.  283, 
66  S.  E.  811;  Cbesley  r.  Vehicle  Co.. 
147  Til.  App.  588;  Hunt  r.  .Tohnson.  7 
Ind.  Tv.  575.  104  S.  W.  S41;  Fcnton 
V.  Miller,  153  Ta.  747.  134  N.  W.  95; 
Wade  r.  Boone  (Mo.  App.).  168  S.  W. 
360;    Mathes    r.    Lumb.    Co.,    173    Mo. 


App.    239,    15S    S.    W,    729;    !'    '     

f.  Mach.  Co.,  161   Mo.  App.   - 
W.  457;   Warner  v.  Sohn,  !>6   ."..  . 
125    N.    W.    1072;    Lippincott   r.    I. 
Co.,   79    Mis.-.   559.    Ml    N.    Y.   S.    . 
Lane    r.    IVnn,    *V>    .Misc.    336,    1- 
Y.   S.   237;    W.K.d  B.   r.   Van   fliff, 
X.    Y.   S.   8.S;    Hanpelev  r.    Harris.    K>r. 
N.    C.   358,   81    y.    E.   346;     Rumble    i . 
Ciimmings.    52    Or.    203,    95     P.     1111; 
Kruli   r.  City,  240  Pa.   131,  87  A.  292; 
Bray-Robinson,     etc.     Co.     r.     Walker 
(Tex.   Civ.).    165   S.   W.   107;   Connor   r. 
Nat.  Bk.  (Tex.  Civ.),  156  S.  W.   1    •: 
Stember    r.     Keene     (Tex.    Civ.). 
S.   W.   661;   Simon   r.  Lumb.  Co.     '     x 
Civ.),   146  S.   W.  592;   Camp  r.   Bn- 
87    Vt.    235,    88    A.    812;    Dav    r.    F.iv. 
.59   W.   Va.  6.5,  52  S.   E.   1013.     As  bo 
tween  husband  and  wife,  sec  that  title, 
supra,  807-4. 

No  presumption  of  apency  from  identity 
of  ofbi-crs  of  two  '-nrporations.  Cr.'.  n 
Trust  Co.  V.  Op.  C,,.,  2^  S.  D.  549,  134 
N.    W.   65. 

Evidence  insufHcIent.  —  MoCormirk  r. 
Williams,  152  X.  C.  63S.  C8  S.  E.  W<: 
Simmons  r.  Okcetee  Club,  86  S.  C.  7.1, 
68  S.   E.   131. 

Burden  on  party  affirming  change  of 
relation.  Berpnor  r.  Bergner,  219  Pa. 
li:^    67    A.    999. 

6-2     Beitman    r.  Glass  Co.   (Ala.),  W 

S.  6'10;   Ebersole  r.  As.nn..  147    ^'.     i"" 
41  S.  150;  Johnson  r.  I^onnox 
!25,    133    P.   744;    Snull    r.   U., 
Colo.    538.    105    P.    863;    Jerman    »      i 
Co..   46   Colo.   33,    102    P.   743;    Bo.."  . 
f.   M.Mullen,  82  Conn.  484,  74   A.   767; 
Berpan   r.   R.  Co..  82  Conn.  574.  74   .\. 
937;    Ropers   r.   Tio.b-mnn.   9   Ga.    App. 
811,   72   S.    E.   285;    Dispatch    P.   Co.    r. 
Bk.,    100    Minn.     M'\    124    X.    W.    2.16: 
Howzo  r.   Whiteh.-ad.  93   Mini.   .%7s.    4« 
S.    401;    Raas    r.   Sharp.    ■'    "'      ■     474, 
128  P.  .'594;  Travers  r.  B  Wv. 

402,  97  P.  126;   "    "   •     ■  '    * 

771.  85  A.  349: 
Misc.    322,    119      • 

INano  Co.  r.  Stri.kl.-nid.  Ifi.T  X.  C.  •::.\ 
79  S.  E.  506;  Si>cnp!er  r.  Sonnonborg 
(Ohio).  102  X.  E.  737:  8carritt(\  r. 
Hu.lspeth.  19  Okla.  1?^.  91  P.  843; 
Baker   r.   Seawar.l.   •"  '\   127   P. 

961;   Rumble  r.   f'nn  '   Or.   203, 

9,'>  P.  nil;  Am.  C.  i  K.  Vo.  r.  Co..  221 
Pa.  529.  70  A.  867:  Connor  r.  Bank 
(Tex.  Oiv.),  15R  S.  W.  1092:  St.  T/onin. 
etc.  C-o.  r.  Bloi'ker  (Tex.  Civ.>.  1.1»< 
S.  W.  156;  Wills  r.  R.  Co..  41  Tex.  Civ. 
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58,  92  S.  W.  273;  0 'Daniel  v.  Streeby, 
77  Wash.  414,  137  P.  1025. 
Principal  has  burden  of  proving  that 
agent  acted  beyond  his  authority.  Low- 
ry  r.  E.  Co.,  92  S.  C.  33,  75  S.  E.  278; 
Sweeny  v.  Underwriters  Co.,  29  S.  D. 
576,  137  N.  W.  379. 
Authority  to  waive,  sometimes  pre- 
sumed. See  supra,  "Insurance,"  539- 
10. 

Answering  telephone  call  from  place  of 
business  of  corporation  which  caller  is 
in  business  relations  with  and  com- 
municating with  latter  concerning  busi 
ness  ordinarily  conducted  there  raises 
presumption  person  so  doing  speaks  for 
corporation.  Gilliland  v.  E.  Co.,  85  S 
C.  26,  67  S.  E.  20. 

Evidence  insuflftcient. — Tyler  I.  Co.  v. 
Coupland,  44  Tex.  Civ.  383,  99  S.  W. 
133. 

6-3     Spengler    v.    Sonnenberg    (Ohio), 
102   N.  E.   737.     See  Pease  v.  Fink,  3 
Cal.   App.  371,  85  P.  657. 
Written    authority    to    buy    land    for 
agent  is  not  necessary.     Mills  v.  Hud- 
mon  &  Co.,  175  Ala.  448,  57  S.  739. 
7-7     Noble    v.    Burney,    124    Ga.    960, 
53  S.  E.  463:  Johnson  v.  Hulett,  56  Tex. 
Civ.  11,  120  S.  W.  257. 
7-8     Dowdall  v.  Borgfeldt,   113  K  Y. 
S.   1069;    Farmers'   &   M.'s  Bk.  v.  Ins. 
Co.,  150  N.  C.  770,  64  S.  E.  902. 
7-10     Crone  v.  Long,  159  Ala.  487,  49 
S.  227. 

8-11  Carroll  v.  Co.,  Ill  Md.  252,  73 
A.  665. 

8-12     Contra   as   to  secretary   of  cor- 
poration.   Carroll  v.  Co.,  supra. 
8-14     Eicker    Nat.    Bk.    v.    Stone,    21 
Okla.   833,  97   P.   577;   Dunham  v.   Sal- 
mon, 130  Wis.  164,  109  N.  W.  959. 
May  be  implied  from  general  authority 
Dietrich   r.   Badders    (Del.),   90   A.   47, 
8-16     Good    V.    Arkin,    147    111.     App. 
390;    Goodyear    v.    Williams,    73    Kan. 
192,  '85   P.   300;    Jolly  v.   Huebler,   132 
Mo.  App.  675,  112  S.  W.  1013;   Camp- 
bell   V.   Gowans,    35   Utah    268,    100    P. 
397.      See    Merchant    v.     Rogan     (Tex. 
Civ.),  150  S.  W.  956. 
9-18     See  Belcher   v.  Assn.,   74   N.  J. 
L.  833,  67  A.  399;  Bautz  v.  Adams,  131 
Wis.  152,  111  N.  W.  69. 
9-19     Hume  v.  Peterson,  91  Neb.  347, 
135  N.  W.  1013. 

9-21     Dr.  Shoop  M.  Co.  v.  Mizell,  148 
N.  C.  384.  62  S.  E.  511. 
Eevocation  of  authority  prior  to  exer- 
cise   of    authority    conferred    must    be 


proved  by  party  so  claiming.  Foddrill 
r.  Dooley,  131  Ga.  790,  63  S.  E.  350. 
9-22  Strayhorn  v.  McCall,  78  Ark. 
209,  95  S.  W.  455;  Bass  v.  Masters,  5 
Ga.  App.  288,  63  S.  E.  24;  Deane  f.  Co., 
200  Mass.  459,  86  N.  E.  890.  See  Jor- 
dan V.  Coal  Co.,  52  Ind.  App.  542,  100 
N.   E.   880. 

9-23  Westerfield  v.  Cohen,  130  La, 
533,  58  S.  175;  Union  Bank  &  Trust 
Co.  V.  Lumb.  Co.,  70  W.  Va.  558,  74 
S.  E.  674.  See  Lane  f.  Fenn,  65  Misc. 
336,  120  N.  Y.  S.  237. 
Failure  of  principal  to  claim  land  con- 
veyed, though  he  had  conveyed  other 
lands  in  same  county,  and  subsequent 
revocation  of  power,  raise  presumption 
after  long  lapse  of  time  power  wa3 
granted.  Loughridge  v.  Ball  (Ky.),  118 
S.  W.  321. 

10-25  Chalmers  &  Son  V.  Bowen 
(Ark.),  164  S.  W.  1131. 
10-26  Oak  Leaf  Mill  Co.  f.  Cooper, 
103  Ark.  79,  146  S.  W.  130;  Kilborn  v. 
Ins.  Co.,  99  Minn.  176,  108  N.  W.  861; 
Birge-F.  Co.  V.  E.  Co.,  53  Tex.  Civ.  55, 
115  S.  W.  333;  First  Nat.  Bk.  v.  Co., 
66  W.  Va.  505,  66  S.  E.  713. 
A  party  may  presume  that  an  agent 
was  authorized  to  make  statements  and 
representations  as  are  usually  incident 
to  such  transactions.  King  v.  Thomp- 
son Co.  (Ind.  App.),  104  N.  E.  106. 
Agent  authorized  to  make  lease,  pre- 
sumed authorized  to  give  notice  to  quit. 
Benton  v.  Stokes,  109  Md.  117,  71  A. 
532. 

10-27  Loughridge  v.  Ball  (Ky.),  118 
S.  W.  321. 

11-30  No  presumption  of  authority 
to  convey  arises  from  lapse  of  time 
if  agencv  revoked  by  principal's  death. 
Wall  V.  Lubbock,  52  Tex.  Civ.  405,  118 
S.  W.  8'86. 

11-32     See  Thompson  v.  Mfg.  Co.,  60 
W.  Va.  42,  53  S.  E.  908. 
11-33     Contract  made  by  agent  in  his 
name  presumed  his  contract.  Young  v. 
Tnman,    146    la.    492,    125    N.    W.    177; 
Pastells  r.  Hollman,  2  Phil.  Isl.  235. 
11-35     Strader's   Admr.   v.   Mfg.   Co., 
146  Ky.  580,  142  S.  W.  1073. 
11-37    Joint  authority  presumed  wh  ere 
several  persons  named  as  attornevs  in 
fact.     Kind  r.  Barry,  66  Misc.  188,  121 
N.   Y.   S.   324. 

Notice  of  agent's  lack  of  authority  to 
use  principal 's  deposits  for  own  benefit 
imputed  to  bank  in  which  thev  are. 
Farmers'  &  M.'s  Bk.  v.  Ins.  Co.,  150 
N.  C.  770,  64  S.  E.  902. 
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11-39  Ohilflress  r.  To.,  If52  Ala.  371, 
fiO  S.  j32.  See  FrFlz  r.  Co.,  136  Ta. 
(599,  114  X.  W.  193,  order  of  proof  iu 
court's  discretion. 

12-40  Jones  r.  Waterman,  4  Cal. 
App.  xiii,  87  P.  4(59;  Hall  r.  Rates, 
216  Mass.  140,  103  N.  E.  285;  Sills  r. 
Burge,  141  Mo.  Af>p.  148,  124  S.  W 
605;  Thonii)son  r.  Mills,  45  Tex.  Civ 
642,  101  S.  W.  5(50. 
12-41  Davis  r.  Anderson,  163  Ala. 
3^5,  .50  S.  1002;  Robinson  &  Co.  r 
Greene,  148  Ala.  434,  43  S.  797;  Ariz. 
L.  Ins.  Co.  r.  Lindell  (Ariz.),  140  P. 
60;  Jones  r.  Waterman,  4  Cal.  App. 
xiii,  87  P.  409;  DoLaval  S.  Co.  r.  Shar[)- 
less,  143  Ta.  60,  120  X.  W.  657  (agency 
to  be  exclusive  no  oonclusinn) ;  Cupgv 
r.  Zeller.  132  La.  222,  61  S.  209;  Sher- 
idan Coal  Co.  r.  C.  W.  Hull  To.,  87 
Neb.  117,  127  N.  W.  218;  v':'onklin  f. 
Kruger.  79  N.  J.  L.  326,  75  A.  436; 
Kellv  A.  B.  Co.  r.  Co.,  136  App.  Div. 
22,  120  N.  Y.  S.  163;  Flegel  v.  Dowling, 
54  Or.  40,  102  P.  178;  Woodward  r. 
Cave,  79  S.  C.  578,  61  S.  E.  S2;  Blow- 
ers f.  R.  Co.,  74  S.  C.  221,  54  S.  E. 
368;  Webb  r.  Burroughs,  25  S.  D.  629, 
127  N.  W.  623;  f'hild  r.  Const.  Po. 
(Utah),  129  P.  356;  Rolnap  r.  Condon, 
34  Utah  213,  97  P.  111. 
Parol  evidence  competent  to  show  con- 
tract made  in  another's  name  for  ile- 
fendant.  Movers  r.  Fogartv,  140  Ta. 
701,  119  N.  W.  1.59.  To  show  ngoncv. 
Belnap  r.  Condon,  34  T'trih  213,  97  P. 
111. 

Extent  of  agent's  authority  shown  by 
testimony  of  officers  of  cnrjioration  for 
which  he  acted.  Dohin  r.  Co.,  131  Ga. 
3on.  02  S.  E.  198. 

13-44  Welke  r.  Wackershanser,  143 
Ta.  107.  T20  X.  W.  77;  Starr  P.  Co. 
V.  Morrison,  159  Mich.  583,  124  N.  W. 
562;  Goller  r.  Sup.  Co.  (Mo.  App.),  161 
S.  W.  584;  TTodkinson  r.  Miich.  Co.. 
161  Mo.  App.  87,  142  S.  W.  457.  Sec 
Waco  M.  &  E.  Co.  r.  Co.,  49  Tex.  Civ. 
426,  109  S.  W.  224. 
14-4<?  Goodhue  r,  Cameron.  142.\pp. 
Div.  470,  127  N.  Y.  S.  120;  ShumwaV 
r.  Kitzman,  28  S.  D.  577,  131  N.  W. 
325. 

14-47  Authority  to  execute  sealed 
writing  cannot  be  shown  by  parol  if 
principal  not  present  when  executed, 
thoucrh  writing  did  not  require  seal. 
Dniton  B.  Co.  i\  Wood,  7  Oa.  App.  477. 
67  S,  E.  121. 

14-48  Joslvn  r.  Co..  177  Fed.  <563. 
101  C.  C.  A.  77:  Rogers  r.  Smith  (WtL.). 


6.3  S.  530;  Rockman  L.  Co.  r.  Kit- 
trell,  ''O  Ark.  22<S.  96  .<«.  W.  98S:  Aver 
&  L.  T.  Co.  r.  Young.  90  Ark.  KM,  117 
S.  W.  inso;  Kant  r.  Miller  &  Lux.  1.59 
Cal.  723.  115  P.  932;  McPougrill  r. 
Eaton  rral.  Aj.p.),  ICx  P.  415;  Wale* 
r.  Mower.  4}  <  „lo.  1  fC.  96  P.  971; 
nournov  r.  I'.  r,,  r.i  Fla.  216.  55 
S.  843;  Grc,  Co.  r.  Guth- 

rie,   13    Ga.  -8.     E.     162; 

Leonard  v.  H«avnpr,  171  III.  App.  1H8; 
Buttz  r.  Mach.  Co.  (Ind.  App.).  103 
N.  E.  812;  First  Nat.  Bk.  r.  Co.,  in.l 
Minn.  82,  114  X.  W.  26.5;  Sumrall  r. 
Kitselman  Bros..  Ml  Minn.  7R3.  58  S. 
.594;  Menx  r.  llaller  (Mo.  App).  162 
S.  W.  6<<<?;  Oil  W.  Sup.  Co.  r.  Met- 
calf,  174  Mo.  App.  .5.55,  160  S.  W.  S97; 
McCloud  r.  Tel.  Co..  170  Mo.  App. 
624.  157  S.  W.  101;  (JriRwoId  r.  Una*, 
145  Mo.  App.  57«.  122  S.  W.  'SV; 
Clough  r.  f'o.,  75  X.  H.  84.  71  A.  223; 
Collotv  r.  S,'humnn.  73  X.  J.  L.  92.  63 
A.  186.  75  X.  J.  L.  97.  m  A.  PS-T; 
Tiernan  r.  Havens.  U7  X.  Y.  .S.  786; 
Lefkowitz  r.  Tba.  114  X.  Y.  S.  29; 
Steue-wald  r.  .Tackson.  123  App.  Wv. 
569.  108  X.  Y.  S.  41;  Sutton  r.  LvoM, 
156  N.  C.  3.  72  S.  E.  4;  Hill  r.  Brtw, 
150  X.  C.  436,  64  S.  E.  212;  Iowa  S. 
Co.  V.  Sanders,  40  Okla.  6.56.  140  P. 
406;  Whit.omb  r.  Oiler  (Okla.).  1.37 
P.  709;  Cannel  C.  Co.  r.  I.^na  (ToT. 
Civ.),  144  S.  W.  721:  Autrov  r.  Linn 
(Tex.  Civ.),  138  S.  W.  197;  I'nion  Bk. 
&  T.  Co.  V.  Lumb.  Co..  70  W.  Va.  .5.S<<, 
74  S.  E.  674;  Somers  r.  Xat.  Bk.,  152 
Wis.  210.  1.3S  X.  W.  713. 
See  Sylvester  r.  R.  Co.  (Maw.),  104 
X.  E.  437.  Contra,  it  iweni!!.  Hcnulev 
r.  McDonald,  32  Kv  L.  R.  13.33.  IDS 
S.  W.  .302;  S.  r.  Yellowday.  152  N.  C. 
793.   67  S.   K.   4*5'^. 

Conclusion  of  agent  inadmissiblft. — Ar* 
nold  V.  Johnson  (Tex.  Civ.),  12S  a  W. 
1186. 

15-49  Connor  r.  Iloflpes.  7  On.  App. 
153,  66  S.  E.  .5-16;  Irvin  r.  f'ohon.  109 
X.  Y.  S.  169;  Fee  r.  Co..  38  Vn.  SuiHT. 
83:  Pretwell  r.  Carter,  S3  S.  C.  .■».«, 
65  S.  E.  S29;  Rainev  r.  K  "  Tex. 

Civ.    4S6.    lis    S.    W.    63  -    r. 

Ragan.  53  W.nsh.  521.   MC    i      <-• 
IR-RO     Km.-rs-..n    r.   <  "o  .    I.'.O   Ala.   MO, 
49  S.  60  (aeent  may  testify  to  rapacity 
in    which    he   did    particiilar   act>;    Cot- 
tondale.  etc   Bk     •      \  '  '  •   ■   ^?'>  >^    •"'^ 
fil    Fla.   143.  5}   - 
Co.  r.  Lamb.  C^^  - 

15-52  Grant  Broj..  r.  I'.  8..  2.»2  V. 
S.  647.  31  Sui\  (  t.  452.  58  L.  ed.  776; 
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In  re  Thomas,  199  Fed.  214;  Goll  v. 
U.  S.,  166  Fed.  419,  92  C.  C.  A.  171; 
Alabama,  etc.  Cp.  i".  Kice  (Ala.),  65  S. 
402;  Kogers  t'.  Smith  (Ala.),  63  S.  530; 
Alexander  v.  E.  Co.  (Ala.),  60  S.  295; 
Henderson-M.  M.  Co.  v.  Chapman  &  Co., 
3  Ala.  App.  296,  57  S.  82;  Eubanks  r. 
Mercantile  Co.,  171  Ala.  488,  55  S. 
98;  Cohn  &  G.  L.  Co.  v.  Bobbins,  159 
Ala.  289,  48  S.  853;  Union  N.  S.  Co. 
V.  Pugh,  156  Ala.  369,  47  S.  48;  Crone 
V.  Long,  159  Ala.  487,  49  S.  227;  Smiley 
V.  Hooper,  147  Ala.  646,  41  S.  660; 
Gambill  v.  Fuqua,  148  Ala.  448,  42  S. 
735;  Eagle  I.  Co.  v.  Baugh,  147  Ala. 
■613,  41  S.  663;  Bell  V.  S.,  93  Ark.  600, 
125  S.  W.  1020;  Beekman  L.  Co.  v. 
Kittrell,  80  'Ark.  228,  96  S.  W.  988; 
Union  Const.  Co.  v.  Tel.  Co.,  163  Cal. 
298,  125  P.  242;  Pease  v.  Fink,  3  Cal. 
App.  371,  85  P.  657;  Western  I.  Co. 
V.  Bank,  23  Colo.  App.  143,  128  P. 
476;  Coe  v.  Kutinsky,  82  Conn.  685,  74 
A.  1065;  Florida  E.  C.  E.  Co.  r.  Las- 
siter,  58  Fla.  234,  '50  S.  428;  Weiner 
Bros.  r.  Tucker,  139  Ga.  596,  77  S.  E. 
811;  Fowler  v.  Parks,  138  Ga.  786,  76 
S.  E.  85;  Becker  v.  Donalson,  133  Ga. 
864,  67  S.  E.  92;  Ga.  Stell  Co.  v. 
White,  136  Ga.  492,  71  S.  E.  890;  So. 
E.  Co.  V.  Grant,  136  Ga.  303,  71  S.  E. 
422;  Franklin  Co.  L.  Co.  v.  County, 
133  Ga.  557,  66  S.  E.  264;  Johnson 
Co.  Sav.  Bk.  17.  Eichardson  &  Son,  9 
Ga.  App.  466,  71  S.  E.  757;  Ham  v. 
Brown,  2  Ga.  App.  71,  58  S.  E.  315; 
Leonard  v.  Heavner,  171  111.  App.  188; 
McManus  v.  E.  Co.,  156  la.  359,  136 
N.  W.  769;  Goodvear  r.  Williams,  73 
Kan.  192,  S5  P.  300;  Conley  v.  Mayo, 
157  Ky.  445,  163  S.  W.  243;  Louisville 
&  N.  E.  Co.  f.  White,  152  Kv.  463,  153 
S.  W.  1199;  Louisville  &  N.  E.  Co. 
V.  Byrlej,  152  Kv.  35,  153  S.  W.  36; 
Smith  V.  Ohler,  3i  Kv.  L.  E.  1275,  104 
S.  W.  995;  Payton  v.  Mills  Co.,  28  Ky. 
L.  E.  1303,  91  S.  W.  719;  Edmiston  v. 
Hurley,  30  Ky.  L.  E.  557,  99  S.  W. 
259;  Gragg  r.  Ins.  Co.,  32  Ky.  L.  E. 
988,  107  S.  W.  321;  Crenshaw  v.  Ware's 
Exr.,  148  Ky.  196,  146  S.  W.  426;  Syl- 
vester V.  E.  Co.  (Mass.),  104  N.  E. 
437;  Deane  r.  Co.,  200  Mass.  459,  86 
N.  E.  890;  Folks  V.  Burletson,  177 
Mich.  6,  142  N.  W.  1120;  Superior  D. 
Co.  V.  Carpenter,  150  Mich.  262,  114 
N.  W.  67;  Heffernan  i\  Wliittlsey 
(Minn.),  148  N.  W.  63;  Meux  v.  Haller 
(Mo.  App.),  162  S.  W.  688;  Mather  v 
Lumb.  Co.,  173  Mo.  App.  239,  158  S. 
W.  729;   McCloud  v.  Tel.  Co.,  170  Mo. 


App.   624,   157   S.   W.   101;    Griswold  V. 
Haas,    145    Mo.    App.    578,    122    S.    W. 
781;   Handlan  v.   Miller,  143   Mo.  Apjh 
101,    122   S.   W.    751;    Warner    v.   Sohn, 
86  Neb.  519,  125  N.  W.  1072;  Fitzger- 
ald V.  Kimball,  76  Neb.  236,  107  N.  W. 
227;   Clough   v.  L.  &  P.  Co.,  75  N.  H. 
84,  71  A.  223;  Nicholas  v.  Oram,  77  N. 
J.  L.  220,  71  A.  54;  Yoshimi  v.  Co.,  78 
N.  J.  L.  281,  73  A.  45;  Eyle  v.  Assn., 
74   N.   J.   L.    840,    67   A.    87;    Standard 
O.  Co.  V.  Linol  Co.,  75  N.  J.  L.  294,  68 
A.   174;   Tiernan  v.  Havens,  147  N.  Y. 
S.  786;   Joseph  v.  Piatt,  130  App.  Div. 
478,  114  N.  Y.  S.  1065;  Gieger  v.  Levin, 
110    N.   Y.   S.   203;    Traver  v.   Murphy, 
134  App.  Div.  987,  119  N.  Y.  S.  1147; 
Steuerwald   v.   Jackson,   123   App.   Div. 
569,  108  N.  Y.  S.  41;  Weltman  v.  Kot- 
lar,    124   App.  Div.    494,    108   N.  Y.   S. 
952;    Sanford    v.    Fountain,    '49     Misc. 
301,    99    N.    Y.    S.    234;    Eouriseville    v. 
Paulson,  19  N.  D.  466,  126  N.  W.  221; 
Whitcomb  r.  Oiler  (Okla.),  137  P.  709; 
Markham    v.    Loveland    (Or.),    138    P. 
483;    Kroll   v.  City,  240  Pa.  131,  87  A. 
592;  Monast  r.  Ins.  Co.,  35  E.  I.  294,  86 
A.    728;    Seneca    Co.    v.    Crenshaw,    89 
S.  C.  470,  71  S.  E.  1081;  Woodward  v. 
Cave,  79  S.  C.  578,  61  S.  E.  82;  Case 
Threshing  Mach.    Co.  v.   Gidley,   28   S. 
D.    101,    132    N.   W.    711;    Kohlberg  v. 
Awbrey    &    Semple    (Tex.    Civ.),    167 
S.    W.    828;    Lange    v.   Sales   Co.    (Tex. 
Civ.),    166   S.    W.    900;    Pray-Eobinson, 
etc.    Mills   r.   Walker    (Tex.    Civ.),    165 
S.    W     107;    Sargent    v.    Barnes    (Tex. 
Civ.),    159    S.    W.   366;    Sullivan   &    Co. 
r.  Eamsey  (Tex.  Civ.),  155  S.  W.  580; 
Missouri,    etc.    E.    Co.    v.    Brown    (Tex. 
Civ.),    155    S.     W.     979;     Sackville     v. 
Storey    (Tex.    Civ.),    149    S.     W.     239; 
Cannel   Coal    Co.   t\   Luna    (Tex.   Civ.), 
144  S.  W.  721;  Stringfellow  v.  Brazel- 
ton    (Tex.   Civ.),   142   S.   W.  937;   Gulf, 
etc.  E.  Co.  V.  Cunningham,  51  Tex.  Civ. 
368,   113  S.   W.   767;    Sullivan  v.  Fant, 
51    Tex.   Civ.   6,   110   S.   W.    507;     Sur- 
baugh     V.     Butterfield    (Utah),    140    P. 
757;    Oronquist   t\   'Smith    (Utah),    133 
P.    130;    Witherow    V.    Mystic     Toilers 
(Utah),     130    P.    58;     Taplin    v.   Har- 
ris    (Vt.),     90     A.     956;     First     Nat. 
Bk.  V.  Bertoli,  87  Vt.  297,  '89  A.  359, 
Livingstone    Mfg.    Co.    v.    Eizzi    Bros., 
86  Vt.  419,  85  A.  912;  Proutv  f.  Nich- 
ols,  82  Vt.   181,   72  A.  988;   Lemcke  v. 
Co.,  78  Wash.  460,  139  P.  234;  Merrill 
f.   O'Brvan,  48  Wash.   415,  93   P.  917; 
S.  v.  Br'ew.  Co.  (W.  Va.),  81  S.  E.  974; 
Somers  f.  Nat.  Bk.,  152  Wis.  210,  138 
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N.   W.   713;   Kellogg   L.   &   M.   Co.   v. 
Co.,  140  Wis.  341,  122  X,  W.  737, 
See  Gervais  v.  McCarthy,  3-5  Can.  Sup. 
14;    Smith   V.   Raines    (Okla.),    130   P. 
133. 

Competent  as  a  circumstance  with  other 
evidence.  Watkins  v.  R.  Co.,  97  S.  C. 
148,   81    S.   E.   426. 

If  part  of  res  gestae,  admissible. — Low- 
den  V.  Wilson,  233  111.  34U,  84  N.  E. 
245. 

Rule  relaxed  in  application  to  corpora- 
tions. Smith  V.  Pullman  Co.,  138  Mo. 
App.  238,  119  S.  W.  1072,  cit.  Pullman 
Co.  V.  Nelson,  22  Tex.  Civ.  223,  54 
S.  W.  624. 

Principal  bound  by  written  declaration 
of  agent  introduced  by  himself.  Lil- 
lian R.  Co.  V.  Erdurm,  120  N.  Y.  S. 
749. 

18-53  Grant  Bros.  v.  U.  S.,  232  U. 
S.  647,  34  Sup.  Ct.  452,  58  L.  ed.  776; 
Chicago,  etc.  R.  Co.  v.  Bk.,  174  Fed. 
923,  98  C.  C.  A.  535;  Latham  t.  Bk., 
92  Ark.  315,  122  S.  W.  992;  Western 
L  Co.  V.  Bank,  23  Colo.  App.  143,  128 
P.  476;  Martin  v.  Johnson,  54  Fla.  487, 
44  S.  949;  Sonnenschein  r.  Malter,  144 
111.  App.  183;  Elev.  S.  D.  Co.  r.  Iron 
Wks.,  153  111.  App.  313;  Louisville  & 
N.  R.  Co.  V.  Byrley,  152  Kv.  35,  153 
S.  W.  36;  Wilson  v.  Kelso,  115  Md. 
162,  80  A.  895;  Ennis  v.  Wright 
(Mass.),  104  N.  E.  430;  Fitzgerald  v. 
Kimball,  76  Neb.  236,  107  N.  W.  227; 
Ryle  V.  Assn.,  74  N.  J.  L.  840,  67  A. 
87;  Sutton  r.  Lyons,  156  N.  C.  3,  72 
S.  E.  4;  Spande  r.  Indemnity  Co.,  61 
Or.  220,  117  P.  973;  Smith  v.  R.  Co., 
89  S.  C.  415,  71  S.  E.  9S9. 
See  Taplin  i\  Harris  (Vt.),  90  A.  956. 
Declarations  of  agent  not  competent 
in  behalf  of  principal  to  show  agent 
acted  outside  the  scope  of  his  author- 
ity. Whimster  v.  Holmes,  177  Mo. 
App.  130,  164  S.  W.  236. 
18-54  Pavton  r.  Mills  Co.,  2S  Ky. 
L.  R.  1303,  91  S.  W.  719. 
Declarations  as  to  past  transactions  in- 
admissible. Wade  V.  Co.,  65  Or.  488, 
132  P.  710. 

19-55  Olson  r.  Bk.,  78  Kan.  .592,  96 
P.  853.  Contra  unless  authority  first 
shown  by  other  than  own  testimony. 
Fee  r,  Exp.  Co.,  supra. 
19-56  Kamm  r.  Rees,  177  Fed.  14, 
100  C.  C.  A.  432;  Miller-B.  L.  Co.  r. 
Stewart,  166  Ala.  657,  51  S.  943;  Chil- 
dress r.  H.  Co.,  162  Ala.  371.  50  S. 
322;  Eagle  T.  Co.  r.  Baugh,  147  .M.i. 
613,  41  S.  663;   Brown  r.  Spencer,  163 


Cal.  589,  126  P.  493;  Kellev  c.  Assn., 
2  Cal.  App.  460,  84  P.  321;  Burnell 
<•.  Morrison,  46  Tolo.  533,  1U5  P.  !>76; 
Mulford  r.  Rowland,  45  Colo.  172.  lUO 
P.  603;  White  S.  M.  Co.  c.  Horkan,  7 
Ga.  App.  2S3,  66  S.  E.  811;  Ham  v. 
Brown,  2  Ga.  App.  71,  58  S.  E.  316, 
Olson  V.  Bk.,  78  Kan.  592,  96  P.  853; 
Webster  r.  Moore.  108  Md.  572.  71  A. 
465;  Folks  r.  Burietson,  177  Mich.  6, 
142  N.  W.  1120;  Sills  r.  Burgc.  141 
Mo.  App.  148,  124  S.  W.  605;  Clough 
r.  Co.,  75  N.  H.  84,  71  A.  223;  Mullen 
r.  Quinlan,  195  X.  Y.  109,  87  N.  E. 
1078;  Faris  r.  Co.,  84  S.  C.  102,  65 
S.  E.  1017;  Missouri,  etc.  B,  Co.  r. 
Brown  (Tex.  Civ.),  155  S.  W.  979; 
Autrey  r.  Linn  (Tex.  Civ.),  138 
S.  W.  197;  Gilliland  r.  Ellison 
(Tex.  Civ.),  137  S.  W.  168;  Chicago, 
etc.  R.  Co.  r.  Clements,  53  Tex.  Civ. 
143,  115  S.  W.  6fVl;  Gulf.  etc.  R.  Co. 
r.  Cunningham,  51  Tex.  Civ.  368.  113 
S.  W.  767;  Missouri  V.  B.  &  I.  Co. 
f.  Ballard  (Tex.  Civ.),  116  S.  W.  93; 
Sullivan  r.  Fant  (Tex.  Civ.).  110  S.  W. 
507;  Lemcke  r.  Co.,  78  Wash.  46i>.  1.39 
P.  234;  Henderson  r.  Coleman.  19  Wyo. 
183,  115  P.  439,  rehear,  dcnxcd,  115  P. 
1136. 

See  Gambill  r.  Fuqua,  148  Ala.  448.  43 
S.  735;  Carev  r.  Wolff,  72  N.  J.  L.  510, 
63  A.  270;  Witherow  V.  Mvstic  Toilers 
(Utah),  130  P.  58. 

19-57  Cohn  &  G.  L.  Co.  r.  Robbins. 
150  Ala.  289.  48  S.  853;  Reddick  r. 
Young.  177  Tnd.  6.'^2,  98  X.  E.  Sl.T;  Levi 
r.  R.  Co.,  157  Mo.  .\pp.  5:i<>.  1.^8  S.  W. 
699. 

Declarations  to  past  transactions  of 
principal  comjtetcnt  to  show  what 
caused  other  party  to  pursue  course  and 
upon  what  he  relied.  Kamm  r.  Reos, 
177  Fed.  14.  100  C.  C.  A.  432. 
19-58  Western  L  Co.  r.  Bank.  2.1 
(  olo.  App.  143,  128  P.  476;  Smith  v. 
.lohnson,  13  Ga.  Ai»p.  837,  80  S.  E. 
1051. 

Advertisement    of    alleged    agent     as 

dealer  nil  own  .n.-eount,  provod.  Win- 
.slow  V.  Staton.  15i>  X.  C.  264,  63  S.  E. 
9."0. 

20-60  Jackson  r.  S.,  2  Ala.  App.  226. 
57  S.   110. 

20-61  Hill  r.  Pullman  Co.,  188  Fed. 
497;  GoMen  C>vle  Min.  Co.  r.  Min. 
Co..  188  Fed.  179;  Chicago  V.  Cox.  145 
Fed.  157.  76  C.  G.  A.  127;  Sohiffor  r. 
Anderson,  146  Fed.  457,  76  C  C.  A. 
667;  Xat.  Bk.  r.  S,hirm.  3  Cal.  App. 
696,  86  P.  981;   Cable  Co.  c.  Walker, 
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127  Ga.  65,  56  S.  E.  108;  So.  Exp. 
Co.  V.  Cohen,  13  Ga.  App.  174,  78  S.  E. 
1111;  Hilbert  v.  R.  Co.,  20  Ida.  54, 
116  P.  1116;  Osgood  v.  Poole,  165  111. 
App.  63;  Snvder  v.  Frank  (Ind.  App.), 
101  N.  E.  684;  Cudahy  P.  Co.  v.  Hays, 
74  Kan.  124,  85  P.  811;  Nicola  v.  Hurst, 
30  Kv.  L.  R.  '851,  99  S.  W.  917;  Cecil 
P.  Co.  V.  Nesbitt,  117  Md.  59,  83  A. 
254;  Westheimer  v.  Co.,  195  Mass.  510, 
81  N.  E.  289;  Stenson  v.  Lancaster 
(Mo.  App.),  165  S.  W.  1158;  Parr  v. 
Ins.  Co.  (Mo.  App.),  165  S.  W.  1152; 
Huse  V.  Co.,  121  Mo.  App.  89,  97  S.  W. 
990;  Callahan  t\  R.  Co.,  47  Mont.  401, 
133  P.  687;  Beatty  v.  Ireland,  152  App. 
Div.  588,  137  N.  Y.  S.  456,  Renard 
V.  Grenthal,  145  N.  Y.  S.  947;  Styles 
V.  Mfg.  Co.,  164  N.  C.  376,  80  S.  E. 
417;  Robertson  v,  Lumb.  Co.,  165  N.  C. 

4,  80  S.  E.  894;  Gazzam  v.  Ins.  Co., 
155  N.  C.  330,  71  S.  E.  434;  Younee  v. 
Lumb.  Co.,  155  N.  C.  239,  71  S.  E. 
329;  Oanham  i?.  R.  I.  Co.,  35  R.  I.  177, 
85  A.  1050;  Louisville,  etc.  R.  Co.  v. 
Bohan,  116  Tenn.  271,  94  S.  W.  84; 
Three  States  L.  Co.  v.  Blanks,  118 
Tenn.  627,  102  S.  W.  79;  Lange  v. 
Sales  Co.  (Tex.  Civ.),  166  S.  W.  900; 
Am.  L.  Co.  V.  Belcher  (Tex.  Civ.),  152 

5.  W.  853;  Western  Union  Tel.  Co.  v. 
Erwin  (Tex.  Civ.),  147  S.  W.  607; 
Int.  Sav.  &  Tr.  Co.  v.  Hornsby  (Tex. 
Civ.),  146  S.  W.  960;  Guitar  v.  Mc- 
Gee  (Tex.  Civ.),  139  S.  W.  622;  Austin 
V.  Nuehols  (Tex.  Civ.),  94  S.  W.  336 
(also  admissible  as  part  of  res  gestae) ; 
Myers  v.  R.  Co.,  39  Utah  198,  116  P. 
1119;  Comeau  v,  Manuel  &  Sons  Co., 
84  Vt.  501,  80  A.  51;  Blodgett  v. 
Inglis,  63  Wash.  513,  115  P.  1043. 
See  Aetna  I.  Co.  v.  Co.,  147  Fed.  95, 

78  C.  C.  A.  262;  Monogram  H.  Co.  v, 
Thrower  (Ala.  App.),  65  S.  89;  Beit- 
man  V.  Glass  Co.  (Ala.),  64  S.  600; 
Arnold  v.  Adams,  4  Ga.  App.  56,  60 
S.  E.  815;  Hunt  v.  R.  Co.  (la.),  141 
N.  W.  334;  Louisville  &  N.  R.  Co.  v. 
Lee,  154  Kv.  226,  157  S.  W.  60;  Pay- 
ton  V.  Mills  Co.,  28  Ky.  L.  R.  1303,  91 
S.  W.  719;  Smith  v.  Ohler,  31  Ky.  L 
R.  1275,  104  S.  W.  995;  Congregation 
V.  Hathaway,  216  Mass.  539,  104  N.  E. 
379;  P.  17.  Terwilliger,  59  Misc.  617, 
110  N.  Y.  S.  1034;  Briekell  v.  Co.,  147 
N.  C.  118,  60  S.  E.  905;  Stroud  v.  Co., 

79  S.  C.  447,  60  S.  E.  963;  Sullivan  v. 
Fant,  51  Tex.  Civ.  6,  110  S.  W.  507; 
Utah,  etc.  G.  C.  r.  Gas  Co;  (Utah), 
131  P.  1173;  Horlick's  M.  &  M.  Co 
V.  Spiegel  Co.,  155  Wis.  201,  144  X.  W. 


272;  supra,  "Admissions,"  538-48,  et 
seq.;  supra,  "Corporations,"  631-4.  But 
see  International  &  G.  N.  R.  Co.  v.  Cair 
(Tex.  Civ.),  91  S.  W.  858.  Conip.  Mil- 
ler V.  McKenzie,  126  Ga.  746,  55  S.  E. 
952;  Ga.  R.  &  E.  Co.  v.  Harris,  1  Ga. 
App.  714,  57  S.  E.  1076;  Rice  v.  James, 
193  Mass.  458,  79  N.  E.  807;  Gardner 
V.  R.  Co.,  113  App.  Div.  133,  98  N.  Y. 
S.  1034;  MeKeige  v.  Carroll,  120  App 
Div.  521,  105  N.  Y.  S.  342;  Ohly  v. 
Mendham,  104  N.  Y.  S.  413. 
Where  principal  denies  authority  of 
agent  the  burden  of  proof  is  on  him 
to  disprove  the  agency.  O 'Daniel  v 
Streeby,  77  Wash.  414,  137  P.  1025. 
A  letter  written  by  agent  of  railroad 
to  general  manager,  stating  the  cause 
of  a  fire,  is  not  admissible,  though  the 
letter  was  written  in  performance  of 
his  duty,  unless  the  company  adopted 
the  statements  and  admissions  as  its 
own.  Warner  v.  R.  Co.,  Ill  Me.  149, 
88  A.  403. 

The  burden  of  proof  is  on  party  seek- 
ing to  show  admissions  that  they  were 
made  when  the  principal  was  bound 
by  them.  Noel  Const.  Co.  v.  Const. 
Co.,  120  Md.  237,  87  A.  1049. 
Declarations  as  to  past  transactions 
are  inadmissible.  Wade  v.  Co.,  65  Or. 
488,  132  P.  710. 

Not  admissible  after  his  authority  has 
ceased.  Miller  v.  Ins.  Co.,  164  111. 
App.  237.  See  Barnes  v.  R.  Co.,  161 
N.  C.  581,  77  S.  E.  855. 
Preliminary  proof  of  agency  prerequi- 
site to  admission  of  declarations  of 
agents.  See  vol.  9,  p.  246,  n.  43,  and 
supplement  thereto. 

But  there  must  be  evidence  of  the 
authority  of  the  agent  <-o  bind  prin- 
cipal. Riviera  R.  Co.  v.  Henry,  144  N. 
Y.  S.   790. 

Admissions  beyond  the  scope  of  agent  'a 
authoritv.  Corn  v.  Bergman,  129  N. 
Y.  S.  1049. 

If  one  party  refers  another,  on  a  dis- 
puted fact,  to  a  third  person,  as  author- 
ized to  answer  for  him,  he  is  bound 
by  what  his  referee  answers  upon  the 
occasion  as  much  as  if  the  answer  had 
been  given  by  himself.  Aldridge  v. 
Ins.  Co.,  204  N.  Y.  83,  97  N.  E.  399. 
Receipts  given  by  agent  admissible. 
Robinson  v.  Sresovich,  5  Haw.  618. 
Fact  of  agency  must  be  first  estab- 
lished. Hill  r.  Earner,  8  Cal.  App.  58, 
96  P.  Ill;  McDonough  v.  R.  Co.,  191 
Mass:  509.  78  N.  E.  141;  Stengel  v. 
Sergeant,  74  N.  J.  Eq.  20,  68  A.  1106; 
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Standard  0.  Co.  r.  Linol  Co.,  7.')  X.  J, 
L.  :i94,  68  A.  174;  Shesler  r.  Patton, 
114  App.  Div.  S46,  100  N.  V.  S.  'l^i\; 
Putnam  f.  Co.,  191  N.  Y.  166,  83  N.  E. 
789;  Gulf,  etc.  R.  Co.  r.  Batte  (Tox. 
Civ.),  107  S.  W.  n?.2;  Munson  r.  Me- 
Orppor.  4f)  Wash.  27R,  04  P.  lOg.*). 
Admission  of  fellow  servant. — Cooper 
f.    Co.,   29   Ky.   L.    R.    1172,   96   S.    W. 

noo. 

Foreman's  statements. — Soe  Steoher  c. 
Stoadman,  78  Ark.  .ISl,  94  .S.  W.  41; 
Gray  Tie  Co.  v.  riark,  .10  Kv.  L.  R. 
409.  98  S.  W.  1000.  See  also  Bundv 
r.  Co.,  149  Cal.  772,  87  P.  022;  Grav 
L.  Co.  f.  Harris,  127  Ga.  693,  56  S.  E. 
252. 

Brakeman's  statement. — St.  Louis,  etc. 
Co.  V.  Frazar,  4.T  Tex.  Civ.  585,  97 
S.   W.   .325. 

Declarations  outside  issue,  inadmissible. 
W.  U.  T.  Co.  V.  Woodard,  84  Ark.  323, 
10.5  S.  W.  579. 

Statements  outside  scope  of  duties,  in- 
admissible. Traiiior  r.  S.-luit/.,  1>S  Minn. 
213,  107  N.  W.  812;  Thompson  r.  Mfp. 
Co.,  60  W.  Va.  42,  ,53  S.  E.  909.  See 
Gould  V.  Gates,  147  Ala.  629,  41  S. 
675. 

Self-serving  declarations.  —  j>helbvville 
W.  Co.  r.  McDade,  29  Ky.  L.  R.  119, 
92   S.   W.   568. 

20-62  John  G.  B.  Co.  v.  Peterson, 
130  Ta.  301,  106  N.  W.  741;  Pavton  r. 
W.  M.,  28  Ky.  L.  R.  1303,  91  S.  W. 
719;  Griffin  v.  Co.,  93  Miss.  477,  46  S. 
946  (making  or  oflferinp  to  make  sim- 
ilar contracts).  See  Ga.  R.  &  E.  Co. 
r.  Harris,  1  Ga.  Api>.  714,  57  S.  E. 
1076;  Fleishman  r.  Ballou,  131  HI.  App. 
564. 

Offer  to  Sell  goods  to  third  party  ir- 
relevant to  show  unauthorization  to 
buv.  Savings  Bk.  r.  Sprunt.  86  S.  C. 
8,  "fi7  S.  E.  955. 

Principal  may  testify  na  to  whether 
person  claimed  to  he  agent  was  such. 
Vauphan's  S.  Store  r.  Stringfellnw,  56 
Fla.  70S,  48  S.  410.  May  testify  tn 
scope  of  agent's  authoritv.  R<isnaplo 
r.  Armstrong,  17  Ida.  2I6"  10.")  P.  216. 
20-63  Merrill  r.  Worthington,  1.55 
Ala.  281.  46  S.  477;  Silver  Mt.  M.  Co. 
r.  Anderson.  51  Colo.  299,  117  P.  173; 
Wales  r.  Mower,  44  Colo.  146.  96  P. 
971;  Colonial  8.  C.  v.  Kirson,  47  Colo. 
2.5,  105  P.  861;  Arnold  r.  Adams.  4  Oa. 
App.  .56,  60  S.  E.  815;  Ham  r.  Brown, 
2  Ga.  App.  71.  58  S.  E.  316  rndmis- 
sions  as  to  husband's  ngencvV.  Wnrslev 
t'.   Ayres,   144  la.   676,   123   N.   W.  353 


(writing  held  by  agent  though  not  ex- 
hildtc'l  to  plaintiff);  Horner  r.  Pr^a*- 
lev,  105  Md.  193,  65  A.  82<t;  Rai:  inll 
r.  Pay,  158  Mi.h.  630.  123  N.  W.  '.T) : 
Burnes  r.  R.  Co.,  144  Mo.  App.  71.  '  - 
S.  W.  236;  Lowinan  r.  Bk..  31  N 
306,  102  P.  967;  Perrv  r.  Co..  75  N.  H. 
199,  72  A.  369:  Carroll  r.  Parlev.  113 
N.  Y.  S.  478:  Beck  p.  Preund.  117  N. 
Y.  S.  193:  Mit.hell  r.  Co.,  19  N.  D. 
73<5,  124  X.  W.  946:  ArmBtronp  r. 
Crump,  25  Okla.  452.  106  P.  S,"5:  Vail- 
lancourt  r.  R.  To..  82  Vt.  416.  74  A 
99:  Taplin  r.  Marcv,  81  Vt.  429,  71 
A.   72. 

Defendant  may  show,  in  answer  t« 
proof  of  particular  af-t"*  of  alleged 
agent,  whom  plaintiff  failed  to  call  as 
witness,  nature  of  emploj'ment.  by 
whom  employed  and  scope  of  po'i^iMe 
authoritv.  Harris  r.  Co.  (R.  I.),  72  \. 
392. 

Person  to  whom  agent  is  sent  to  prin- 
cipal may  testify  a."?  to  general  iwope 
of  agent's  authoritv.  Brown  r.  R.  Co., 
R3  S.  C.  30.  64  P.  E.  Ori. 
Offering  testimony  to  show  revocatJoi 
of  authority  pre«fuppo8es  existen^-e 
Bennett  P.  To.  r.  S.-.arc,  130  App.  Div 
2«51.  114  N.  Y.  S.  324. 
Letters.— Gragg  r.  Ins.  Co.,  32  Ky.  U 
R.  9*i>^,  107  .«;.  W.  321:  Pev.-kc  r.  Shl^.n. 
76  Neb.  3W.  107  X.  W.'  3<»6:  Ont.ino 
Bk.  V.  Loomis,  189  X.  Y.  578,  82  N.  E. 
436. 

21-64  Kellogg  L.  &  M.  Co.  c.  Co.. 
no  Wis.  3n.  rJ2  N.  W  737. 
Private  instructions  given  agent,  not 
provable.  ForrcsterP.  L.  Co.  r.  Evatt. 
90  Ark.  301.  119  S.  W.  2<i2. 
21-67  St.  Louis,  etc.  R.  Co.  r.  Sen- 
ders. 91  Ark.  1.53.  121  S.  W.  337.  Tes- 
timony of  another  agent  who  h.n* 
charge  of  work  by  agent  whf>«»  author- 
itv in  issue  and  knows  extent  thereof, 
competent.  Fee  r.  Co.,  J8  Pa.  Sopcr. 
83. 

21-68  Republic  I.  &  S.  Co.  c.  Pa««- 
fume  (Ala.>.  61  S.  327:  Bell  r.  S..  03 
Ark.  600,  125  S.  1020:  Mcrrwry  n 
Morrison  ('"olo.).  105  P.  876:  Broad- 
street  c.  McKamcy.  41  Tnd.  App.  272, 
83  N.  E.  77.5;  Leonard  r.  Omntead.  141 
la.  48.5,  119  N.  W.  973;  Darrin  r.  Whit- 
tingham,  107  Md.  46.  ftS  A.  269:  Lind- 
quist  r.  Dick.ion.  98  Minn.  .3«<>,  107 
N.  W.  958;  Greenbrier  D.  Co.  r.  Van 
Frank.  117  Mo.  App.  204.  126  S.  W. 
222:  Phillips  r.  <.  o..  129  Mo.  App.  39«. 
107  S.  W.  471:  T-vung  r.  Anthonv.  119 
App.  Div.  612,  104  N.  Y.  S.  87;  CoOp. 
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Cop.  Co.  V.  Law,  65  Or.  250,  132  P.  521; 
Sargent  v.  Barnes  (Tex.  Civ.),  159  S. 
W.  366;  Equitable  L.  Assur.  Soc.  v.  El- 
lis (Tex.  Civ.),  137  S.  W.  184;  Black 
L.  Co.  V.  Co.,  63  W.  Va.  477,  60  S.  E. 
409;  Bautz  v.  Adams,  131  Wis.  152, 
111  N.  W.  69. 

Evidence  of  principal's  acts  after  in- 
stitution of  suit  to  replevin  hay  is  ad- 
missible to  show  son's  acquiescence  in 
contract  by  father  claiming  to  act  as 
son's  agent.  Cronk  v.  Mulvaney,  168 
Mich.  346,  134  N.  W.  9. 
Fact  of  agency. — Cable  Co.  v.  Walker, 
127  Ga.  65,  56  S.  E.  108.  See  Tate 
V.  Aitken,  5  Cal.  App.  505,  90  P.  836. 
21-69  Union  N.  S.  Co.  v.  Pugh,  156 
Ala.  369,  47  S.  48  (payment  of  taxes 
for  principal) ;  Alabama  S.  Co.  v. 
Dewey,  156  Ala.  530,  47  S.  55;  Agee 
V.  Ins.  Co.,  165  Ala.  291,  51  S.  829; 
Eobinson  v.  Greene,  148  Ala.  434,  43 
S.  797;  Markley  v.  Co.,  144  la.  105, 
122  N.  W.  136;  Movers  v.  Fogarty,  140 
la.  701,  119  N.  W.  i59;  Welch  v.  Corey, 
201  Mass.  165,  87  N.  E.  477;  Einta- 
maki  V.  Co.,  205  Mass.  115,  91  N.  E. 
220;  Mullen  v.  Quinlan,  195  N.  Y.  109, 
'87  N.  E.  1078;  Sariol  v.  McDonald,  127 
App.  Div.  648,  111  N.  Y.  S.  796;  Hewitt 
V.  Huffman,  55  Or.  57,  105  P.  98;  Sul- 
livan &  Co.  v.  Eamsey  (Tex.  Civ.),  155 
■S.  W.  580;  Holbrook  v.  Quinlan  &  Co., 
84  Vt.  411,  80  A.  339;  Mclntyre  t\ 
Smyth,  108  Va.  736,  62  S.  E.  930; 
Northwest  T.  Co.  v.  Dahlgren,  50  Wash. 
325,  97  P.  228.  See  Lord  v.  Smith, 
109  Md.  42,  71  A.  430. 
Railroad  pass  to  foreman  of  bonder 
gang,  good  for  him  and  "five  men, 
bonders,"  is  evidence  of  his  authority 
to  employ.  Harris  v.  E.  Co.,  52  Wash. 
298,  100  P.  841. 

22-70  Heatheoat  v.  Co.,  156  Ala. 
339,  47  S.  139;  Pease  v.  Fink,  3  Cai. 
App.  371,  85  P.  657;  Eolfe  v.  Tufts,  216 
Mass.  563,  104  N.  E.  341;  Cannel  Coal 
Co.  V.  Luna  (Tex.  Civ.),  144  S.  W. 
721.  See  Eice  ??.  James,  193  Mass., 
458,  79  N.  E.  807;  Mathes  v.  Lumb.  Co., 
173  Mo.  App.  239,  158  S.  W.  729.  Use 
of  article  by  agent  in  principal's  busi- 
ness not  evidence  that  former  bought 
it  for  latter.  Seely  OflSce  A.  Co.  v.  Co., 
119  N.  Y.  S.  213. 

23-71  Garden  v.  Holley,  157  Ala. 
652,  47  S.  716;  Henderson  L.  Co.  v. 
Hinson,  157  Ala.  640,  47  S.  717;  Al- 
corn V.  Gieseke,  158  Cal.  396,  111  P. 
98;   Murphy  v.  W.  H.   &   F.  W.  Cane, 


82  N.  J.  L.  557,  82  A.  854;  Fretwell 
V.  Carter,  83  S.  C.  553,  65  S.  E.  829. 
See  Board  v.  Co.,  198  U.  S.  424;  Mc- 
lntyre V.  Smyth,  108  Va.  736,  62  S.  E. 
930. 

An  affidavit  made  by  agent  in  verifica- 
tion of  an  answer  by  insurer  is  evi- 
dence of  his  authority.  Thompson  V. 
Ins.  Co.  (Ind.  App.),  105  N.  E.  780. 
What  a  witness  saw  an  agent  do  is 
evidence  of  the  scope  of  his  authority. 
Beaucage  v.  Mercer,  206  Mass.  492,  92 
N.  E.  774. 

24-72  Nat.  Life  &  Ace.  Ins.  Co.  V. 
Lokey,  166  Ala.  174,  52  S.  45;  Murphy 
V.  Co.,  150  Ala.  143,  43  S.  212;  Noble 
V.  Burney,  124  Ga.  960,  53  S.  E.  463; 
Germain  Co.  v.  Bank  (Ga.  App.),  80 
S.  E.  302;  P.  V.  Zito,  237  111.  434,  86 
N.  E.  1041;  Broadstreet  v.  McKamey, 
41  Ind.  App.  272,  83  N.  E.  773;  Mc- 
Cloud  V.  Tel.  Co.,  170  Mo.  App.  624, 
157  S.  W.  101;  Norden  v.  Duke,  113 
App.  Div.  99,  99  N.  Y.  S.  30;  Nat. 
Bk.  V.  Co.,  223  Pa.  328,  72  A.  794; 
Brennan  v.  Dansby,  43  Tex.  Civ.  7,  95 
S.  W.  700.  See  vol.  11,  p.  784,  n.  25, 
and  supplement  thereto. 
24-73  In  re  Perry  &  W.  Co.,  172 
Fed.  745;  Haas  Lumb.  Co.  v.  Harty 
Bros.,  169  111.  App.  323;  Moyers  v 
Fogarty,  140  la.  701,  119  N.  W.  159; 
Hawkins  V.  Windhorse,  77  Kan.  674, 
96  P.  48;  Eintamaki  v.  Co.,  205  Mass. 
115,  91  N.  E.  220;  Smith  v.  Co.,  138 
Mo.  App.  238,  119  S.  W.  1072;  Brian 
r.  E.  Co.,  40  Mont.  109,  105  P.  489; 
Lilley  v.  Co.,  127  App.  Div.  310,  111 
N.  Y.  S.  559;  Gieger  v.  Levin,  113  N. 
Y.  S.  1016;  U.  S.  F.  &  G.  Co.  v.  Shirk, 
20  Okla.  576,  95  P.  218;  St.  Louis,  etc. 
E.  Co.  V.  Boshear,  102  Tex.  76,  113 
S.  W.  6;  Bowman  v.  Bank,  115  Va. 
463,  80  S.  E.  95.  Comp.  Wierman  v.  Co., 
142  Mich.  422,  106  N.  W.  75. 
Fact  orders  for  goods  sent  by  alleged 
agent  filled  not  evidence  he  was  au- 
thorized to  bind  person  claimed  to  be 
principal  by^  acceptance  of  order  un- 
usual as  to  terms.  Harris  v.  Co.  (R.  I.), 
72  A.  392. 

25-74  Seely  Office  A.  Co.  v.  Co.,  119 
N.  Y.   S.  213. 

25-75  Elliott  V.  Bankston  (Ala.),  45 
S.  173;  Pease  v.  Fink,  3  Cal.  App.  371, 
85  P.  657;  Jordan  v.  Co.,  1  Boyce  (Del.) 
107,  75  A.  1014;  Ham  v.  Brown,  2  Ga. 
App.  71,  58  S.  E.  316;  Collins  P.  Crews, 
3  Ga.  App.  238,  59  S.  E.  727. 
26-76  See  vol.  11,  p.  785,  n.  26,  and 
supplement  thereto. 
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26-77  Pastetts  v.  Hollman,  2  Phil. 
Isl.  235;  Smith  v.  R.  Co.,  84  S.  C.  167, 
65  S.  E.  1029;  Blowers  v.  R.  Co.,  74 
S.  C.  221,  54  S.  E.  308;  Staats  r.  Assn., 
55  Wash.  51,  104  P.  ISo;  Fielder  v.  Co., 
63  W.  Va.  459,  60  S.  E.  402. 
26-79  Alabama  S.  Co.  i\  Dewy,  156 
Ala.  530,  47  S.  55;  Wales  f.  Mower, 
44  Colo.  146,  96  P.  971;  Chicago,  etc. 
R.  Co.  V.  Clements,  53  Tex.  Civ.  143, 
115  S.  W.  604;  lona  W.  C<:.  v.  Van 
Buren,  50  Wash.  375,  97  P.  291. 
26-80  See  Anderson  f.  Patten  (la.), 
137  N.  W.  1050. 

27-81  Evidence  of  general  custom 
of  other  agents  of  principals  engaged  in 
same  business  incompetent  as  against 
defendant's  rules.  Tavlor  r.  R.  Co., 
lOS  Va.  817,  62  S.  E.  79S. 
27-82  Thompson  v.  Mfg.  Co.,  60  W. 
Va.  42,  53  S.  E.  908. 
28-83  MeGraw  v.  O'Neil.  123  Mo. 
App.  691,  101  S.  W.  132.  Contra, 
Movers  r.  Fogarty,  140  la.  701,  119 
N.  W.  159,  witness  may  testify  for 
whom  alleged  agent  worldng  at  given 
time.  See  supra,  "Expert  and  Opin- 
ion Evidence,"  099-7. 
Conclusion,  such  as  usually  involved  in 
general  knowledge  of  public  as  to  iden- 
tity of  corporate  agents,  admis.sibie  and 
presumptive  proof  of  agencv.  Markley 
t'.  Co.,  144  la.  105,  122  N.  W.  136. 
Conclusion  may  not  be  erroneous  if 
stated  as  introductory  to  testimony; 
and  error  in  receiving  cured  by  later 
testimony.  Vaughan's  S.  Store  V. 
Stringfeilow,  56  Fla.  70S,  -IS  S.  410. 
28-84  W.  U.  T.  Co.  r.  Ileathcoat.  149 
Ala.  623,  43  S.  117;  Kimball  B.  Co.  r 
Fitzgerald,  82  Neb.  805,  118  N.  W 
1070;  Powers  v.  Knights,  etc.,  146  N. 
Y.  S.  193;  Sackett  P.  B.  Co.  r.  Co.,  CO 
Misc.  158,  121  N.  Y.  S.  23S.  See 
Weaver-Dowdy  Co.  v.  Fritz  (Ark.),  160 
S,  W.  1085.  Comp.  Fritz  i*.  Co.,  136 
la.  699,  114  N.  W.  193;  Rico  f.  James, 
193  Mass.  458,  79  N.  E.  307;  Waco 
M.  &  E.  Co.  V.  Co.,  49  Tex.  Civ.  426, 
109  S.  W.  224.  See  supra,  12-41. 
28-85  Augusta  N.  S.  Co.  v.  Forlaw, 
133  Ca.  13S.  0.-  S.  E.  370:  Keano  r.  Co., 
17  Ida.  179,  105  P.  60;  Rumble  r.  Cum- 
mings,  52  Or.  203,  95  P.  1111.  Comp. 
Gould  V.  Co.,  147  Ala.  629.  41  S.  075. 
See  Mullen  v.  Thaxton,  24  Okla.  643, 
104  P.  359,  witness  may  testify  al- 
leged agent  cancelled  contract  for  him, 
vice-president  of  corporation,  familiar 
with  business  in  question,  and  acts  of 
manager,  may  testify    to    capacity    in 


which  latter  acted  and  authority 
Sariol  v.  McDonald,  127  App.  Div  «  'v 
111  N.  Y.  S.  796. 

29-86  Pcaso  r.  Pink,  3  Cal.  ..,  .  ■ 
371,  85  P.  C07;  Winnlow  c.  Staton,  l.'.O 
N.  C.  261,  03  S.  E.  950.  See  Loy  r.  M.  • 
Clure,  124  Mo.  App.  689,  101  S.  W. 
1148. 

Witness  may  testify  ho  invariably  re- 
c^dved  orders  fri>m  alleged  agent.  Ala- 
bama S.  Co.  r.  Dewy,  156  Ala.  530,  47 
S.  55. 

29-87  Mulford  c.  Bowland,  45  Colo, 
i:--',   1(K)  p.  6<i3. 

29-89  Bush  Ororerv  Co.  c.  Conolv, 
61  Fla.  131,  5.3  S.  ^''7;  Levin  r.  Cur 
Co.,  202  X.  Y.  4n2,  [>r,  X.  I'  -•-  ,. 
115  X\  Y.  S.  112.H;  Minnenj  . 
^^ach.  Co.  C.  Humjdirev  (i>'i:i  .  ii7 
P.  203;  Campbell  r.  Pricto  (Tex.  Civ.). 
143  8.  W.  OOS;  Garlick  r.  >f  -'  •  '«: 
Wis.  397,   132  X.  W.  601.     .-  n 

R.   Co.    r.    Erdurm,    12f>   N".    V.  '; 

Southwestern  T.  &  T.  Co.  C.  Owoni 
(Tex.  Civ.),  nn  S.  W.  89. 
A  person  to  whom  goods  are  consigned 
to  be  sold,  and  who  is  at  liberty  to 
sell  them  at  any  price  and  on  any 
terms  he  pleases,  he  paying  a  fixed 
price  to  the  owner,  i.s  not  an  agent, 
iuit  a  vendee.  Jackson  r.  S.,  2  .\1ji. 
App.  226,  57  S.  no. 
Evidence  sufficient. — Coles  c.  Bk.,  100 
X.  V.  S.  I<»ri0.  See  Spencer  Lunih.  Co. 
r.  Marsh,  99  Ark.  3.-»<.  1.18  S.  W.  JTfl; 
Ladenberg  r.  Co..  S3  Ark.  440,  104  S. 
W.  145;  Brock  man,  etc  Co.  r.  Pound, 
77  Ark.  364,  01  S.  W.  i^.-  Fn-.U  r 
Co.,  7  Cal.  App.  182.  91 
King,  6  Cal.  App.  .16'^. 
Donald  r.  Kinj:sburv,  ]fi  Cal.  App.  -44, 
ne  P.  380;  Silver  Mt.  M.  Co.  r.  An- 
derson, 51  Colo.  29^.  TIT  P.  173;  Crip- 
ple Creek  r.  Marshall,  41  Colo.  \2^ 
91  P.  lin<l;  Bailcv  r.  Co..  1  O.i.  App. 
398.  58  S.  E.  12":  Pa.  Kiev.  &  S.  Co. 
r.  Fosnottc,  4<^  Ind.  App.  166,  O".  N.  E. 
r>9.Cr,    Peru   TTenting  Co.   r.   Lrnhart.  4S 

Ind.   App.  319.  9:> "  •      '  •! 

r.  Co.,  7  Ind.  Tv. 
Allison    r.    Cash.    1  •      .^ 
W.  245;  S.  r.  l>i.1<«on,  213  '■ 
S.    W.    817;    Montgomery    r. 
205    Mo.    138,    103    S.    W.    .' 
r.   Co,   127   Mo.    App.   480.    1 
1100;    Fit7ccrald    r.    Kimball,    7r 
2.36     107    X.   W.   227:    Howard    ' 
77  Neb.  116.  lOR  N.  W.   15«:   P 
r.    Ourrio    (TeT     c--\    i^l    S.    ^\ 
Vt.   M.  Co.   r     ■  '   Vt.  20. 

^52;   Grout  r.  79  Vt.   IL 
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A.  453;  Adams  C.  Merc.  Co.  v.  Live 
S.  Co.,  64  Wash.  285,  116  P.  669;  Hein 
V.  Milclebrandt,  134  Wis.  582,  115  N.  W. 
121;  Bleser  v.  Stedl,  135  Wis.  124,  115 
N.  W.  337;  Abrohams  v.  Freres,  129 
Wis.  235,  107  N.  W.  656. 
Evidence  Insufficient. — Nanghton  v.  Ex- 
change, 49  Misc.  227,  97  N.  Y.  S.  387; 
Bender  v.  Co.,  101  N.  Y.  S.  75;  Miller 
v.  Harris,  117  App.  Div.  395,  102  N, 
Y.  S.  604.  See  Hackney  v.  Perry,  152 
Ala.  626,  44  S.  1029;  Hunt  v.  Johnson, 
7  Ind.  Ty.  575,  104  S.  W.  841;  Hensley 
V.  McDonald,  32  Ky.  L.  R.  1333,  108 
S.  W.  362;  Plummer  v.  Knight,  156 
Mo.  App.  321,  137  S.  W.  1019;  Lov  v. 
McClure,  124  Mo.  App.  689,  101  S."^  W. 
1148;  Stengel  V.  Sergeant,  74  N.  J.  Eq. 
20,  68  A.  1106;  Gieger  v.  Levin,  110 
N.  Y.  S.  203;  Miller  v.  Harris,  125  App. 
Div.  922,  110  N.  Y.  S.  1138,  117  App. 
Div,  395,  102  N.  Y.  S.  604;  Watkins, 
etc.  Co.  f.  Campbell,  100  Tex.  542,  101 
S.  W.  1078;  Vallentine  f.  Carter,  49 
Wash.  141,  94  P.  932;  Steele  v.  Lawyer, 
47  Wash.  266,  91  P.  958. 
Relationship  of  parties  suflficient. 
Gieger  v.  Levin,  110  N.  Y.  S.  203. 
30-90  Sariol  v.  McDonald,  127  App. 
Div.  648,  111  N.  Y.  S.  796. 
31-91  Contra,  Abrams  v.  Turkel,  114 
N".  Y.  S.  174.  See  Dennis  v.  S.,  85 
Ark.  252,  107- S.  W.  994. 
31-92  Strader's  Admr.  v.  Mfg.  Co., 
146  Kv.  580,  142  S.  W.  1073. 
31-93  Hewitt  v.  Huffman,  55  Or.  57. 
105  P.  98,  taking  note  in  favor  of 
third  party,  not  conclusive. 
Assent  of  principal  must  be  shown. 
Wales-Riggs  Plantation  v.  Dye,  105 
Ark.  446,  151  S.  W.  998.  . 
"From  the  natural  improbability  that 
one  should  voluntarily,  without  au- 
thority, assume  to  act  for  another, 
settling  his  obligations  for  a  consider- 
able length  of  time,  and  from  the  fact 
that  such  conduct  would  naturally 
come  to  be  known  by  the  assumed 
principal,  the  fact  of  agency  mav  be 
presumed."  Russell  v.  Ins.  Co.  (Miss.), 
63  S.  644. 

Presumptive  case  established  by  such 
evidence  as  against  corporation  in 
charge  of  whose  office  alleged  agent  is. 
Markley  v.  Co.,  144  la.  105,  122  N. 
W.  136. 

31-94  Alabama,  etc.  Co.  r.  Rice 
(Ala.),  65  S.  402;  Long-L.  H.  Co.  v. 
Ewing  (Ala.  App.),  62  S.  341;  Brown 
V.  Spencer,  163  Cal.  589.  126  P.  493; 
Markley  v.  Co.,  144  la.  105,  122  N.  W. 


136;  Strader's  Admr.  v.  Mfg.  Co.,  146 
Ky.  580,  142  S.  W.  1073;  Pritchard  v. 
R.  Co.,  216  Mass.  221,  103  N.  E.  692.- 
See  Roibinson  v.  Gever,  107  Ark.  332, 
155  S.  W.  118;  Everdell  v.  Carrington, 
154  App.  Div.  500,  139  N.  Y.  S.  119; 
Seattle  S.  Co.  v.  Packard,  43  Wash. 
527,    86   P.  '845. 

But  not  in  the  absence  of  such  knowl- 
edge or  consent.  Phila.,  etc.  R.  Co.  -v. 
Crawford,  112  Md.  508,  77  A.  278. 

32-98  Mich.  Mut.,  etc.  Ins.  Co.  v. 
Parker,  10  Ga.  App.  697,  73  S.  E.  1096. 
Evidence  held  to  show  that  an  agent 
had  no  authority  to  enter  into  an 
agreement  of  arbitration.  Heard  V. 
Clegg  (Tex.  Civ.),  144  S.  W.  1145. 
32-99  Jones  v.  Richards,  50  Misc. 
645,  98  N.  Y.  S.  698. 
32-1  See  Galbraith  v.  Weber,  58 
Wash.  132,  107  P.  1050. 
33-3  .Jackson  v.  S.,  2  Ala.  App.  226, 
57  S.  110;  Ellison  v.  Flint,  43  Ind.  App. 
276,  87  N.  E.  38;  Pine  v.  Mangus,  76 
Neb.  83,  107  N.  W.  222;  Northwest  T. 
Co.  V.  Dahlgren,  50  Wash.  325,  97  P. 
238. 

Non-possession  of  securities  by  agent 
when  payment  made  not  decisive 
agency  and  authority  but  evidential. 
Campbell  v.  Gowans,  35  Utah  268,  100 
P.  397,  discussing  eases  pro  and  con. 
33-4  Herman  v.  Leland,  80  Misc.  598, 
142  N.  Y.  S.  664;  Sanford  v.  Fountain, 
49  Misc.  301,  99  N.  Y.  S.  234;  Purkey 
V.  Harding,  23  S.  D.  632,  123  N.  W. 
69;  Lightfoot  V.  Horst  (Tex.  Civ.),  122 
S.  W.  606;  Harvester  Co.  v.  Campbell 
(Tex.  Civ.),  96  S.  W.  93;  Skirvin  v. 
O'Brien,  43  Tex.  Civ.  1,  95  S.  W.  696; 
(evidence  insuflScient).  See  infra, 
"Ratification,"  612-4. 
Evidence  sufficient. — Spencer  Lumb.  Co. 
r.  Marsh,  99  Ark.  358,  138  S.  W.  479; 
Union  Trust  &  R.  Co.  v.  Best,  160  Cal. 
263,  116  P.  737;  Tate  v.  Aitken,  5  Oal. 
App.  505,  90  P.  836;  Johnson  v.  Ogren, 
102  Minn.  8,  112  N.  W.  894. 
Evidence  insufficient.  —  Finkelstein  v. 
Pabyik,  107  N.  Y.  S.  67;  Rumble  «. 
Cummings,  52  Or.  203,  95  P.  1111;  Tea- 
garden  V.  Patten,  48  Tex.  Civ.  571,  107 
S.  W.  909;  Vallentine  v.  Carter,  49 
Wash.  141,  94  P.  932. 
33-5  Hartwell  v.  Co.,  7'8  Kan.  259,  97 
P.  432;  Keves  v.  Co.,  81  Vt.  420,  71 
A.  201;  Thompson  v.  Mfg.  Co.,  60  W. 
Va.  42,  53  S.  E.  908.  See  Ilfeld  v. 
Zieeler,  40  Colo.  401,  91  P.  825;  Finch 
r.  Gillespie,  122  App.  Div.  858,  107  N. 
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T.  S.  418;  Russell  r.  Co.,  17  N.  D.  248, 
116    N.    W.    fill. 

Repudiation  must  be  prompt. — Fischer 
V.  Co.,  61  Misc.  66,  llii  N.  Y.  S.  56; 
Stanflaril  L.  Co.  v.  Ing.  Co.,  224  Pa.  186, 
73   A.   192. 

33-e  Black  Lick  L.  Co.  t\  Co.,  63 
W.  Va.  477,  60  S.  E.  409. 
33-7  Pease  v  Fink,  3  Cal.  App.  371, 
85  P.  657;  Sill  y.  Pate,  2;{0  111.  39,  82 
N.  E.  356;  Wolke  r.  Wackershauser, 
143  la.  107.  120  N.  W.  77;  Steinman 
V.  Co.,  109  Md.  62,  71  A.  517;  Groscup 
f.  Downey,  105  Md.  27.3,  65  A.  930; 
Superior  Drill  Co.  v.  Carpenter,  150 
Mich.  262,  114  N.  W.  67;  Dispatch 
P.  Co.  r.  Bk.,  115  Minn.  157.  132  X. 
W.  2;  John  fi und  B.  Co.  r.  Tourtelotte, 
108  Minn.  71,  121  N.  W.  417;  Travcr 
V.  House,  138  Mo.  App.  251,  120  S.  W. 
686;  Carlson  r.  Co.,  40  Mont.  434,  107 
P.  419;  Watt  V.  Davidson,  S2  Xob.  712, 
118  N.  W.  562;  Belcher  r.  Assn.,  74 
N.  J.  L.  833,  67  A.  399;  Riimhle  r. 
Cunimings,  52  Or.  203,  95  P.  1111; 
Lightfoot  V.  Horst  (Tex.  Civ.),  122 
S.  W.  606;  Sterling  r.  Da  Laune,  47 
Tex.  Civ.  470,  105  S.  W.  1169;  Suder- 
man  v.  Rodgers,  47  Tex.  Civ.  67,  104 
S.  W.  193;  Wills  r.  R.  Co.,  41  Tex.  Civ. 
58,  92  S.  W.  273;  Thompson  v.  Mfg. 
Co.,  60  W.  Va.  42,  53  S.  E.  908. 
See  Minis  r.  Brook,  3  Oa.  App.  247,  59 
S.  E.  711;  Goodvear  v.  Williams,  73 
Kan.  192,  85  P.  300. 
Knowledge  of  all  details  of  transaction 
nee<l  not  bo  shown  to  have  come  to 
principal.  Movers  v.  Fogartv,  140  la. 
701,  119  X.  W'.  159. 
33-8  See  Rnssell  v.  Co.,  17  X.  D.  248, 
116  X.  W.  611. 

33-9  Porter  r.  Bk.,  143  la.  629.  120 
N.  W.  633;  Kimball  Co.  r.  G.  &  E. 
Co.,  141  la.  632,  US  X.  W.  891  (execu- 
tion of  agent's  contract);  De  Laval 
S.  Co.  r.  Sharpless,  142  Ta.  60,  120 
N.  W.  657;  Owensboro  W.  Co.  f.  Wil- 
son, 79  Kan.  633,  lOl  P.  4;  Benton  r. 
Stokes,  109  Md.  117.  71  A.  532:  .^thol 
S.  Bk.  r.  Bennett,  203  Mass.  480,  89 
N.  E.  632  (bv  pleading);  Rice  r.  R. 
Co.,  195  Mass."  507,  81  X.  E.  285;  Han- 
sen r.  Rolison.  156  Mich.  83.  120  X. 
W.  .574;  Fischer  r.  Co..  61  Misc.  66, 
113  X.  Y.  S.  56;  ^finn.  T.  Mach.  C<^.  r. 
Humphrev  (Okla.).  117  P.  203;  V.  S. 
F.  &  G.  Co.  r.  Shirk.  20  Okla.  576.  95 
P.  218;  Schiiltheis  r.  Sellars.  223  Pa. 
513,  72  A.  «S7;  Lanehlin  r.  Co..  83  S. 
C.  62.  64  S.  E.  1010;  St.  Louis,  etc. 
E.    Co.    r.    Boshear.    10-:    Trx     7'^.    113 


S.  W.  C  (action  upon  previous  similar 
transactions  of  agent);  Staats  r.  Assn., 
55  Wash.  51,  104  p.  185.  See  infra, 
"Ratifi.atiori,"  619-39. 
Principal's  conduct  must  be  consistent 
only  with  hypothesis  of  approval.  Aver 
&  L.  T.  Co.  r.  Young,  90  Ark.  104, 
117    P.    W.    K80. 

Evidence  insufficient.— Xorden  r.  Duke, 
113  App.  Div.  ;»'.>,  <«9  X.  Y.  S.  30;  Suder- 
man  v.  Rodgers,  47  Tex.  Civ.  67,  104 
S.  W.  193. 

3  J-IO  Henderson  L.  Co.  c.  Hinson, 
157  Ala.  64(1.  47  S.  717;  Mutual  A.  A. 
Co.  r.  Beard,  59  Misc.  174,  110  N.  Y. 
S.  416. 

34-11     Haswell  r.  Pt  I.IC   la. 

291,    132    X.    W.    417;     :  h.    otr. 

To.  V.  K.  Co.  (\\c.  .\i.p.  ;.  ;i;7  .S.  W.  G31. 
Trifling  benefit  received  from  npont'a 
ai't     may     not     constitute  n. 

Saul   r.   Lapidus,  46   CJolo.  I'. 

863. 

35-13  Lightfoot  r.  Horst  (Tex.  Civ.), 
122  S.  W.  6"6:  Lemcke  r.  Co.,  7*  Waah. 
460.   139  P.  2".». 

Parol  evidence  inadmissible  to  show 
ratification  of  cxerution  of  .«calocl  writ- 
ing though  seal  not  required.  Dalton 
B.  Co.  r.  Woo<l,  7  Oa.  App.  477.  67 
S.   E.   121. 

35-ie  riark  r  Talbott  (W.  V.n.>.  77 
S.    E.    523. 

37-20  Rosenthal  r.  Co.,  157  Fed.  83, 
84    C.    r.   A.   5V7. 

Evidence  of  conduct  and  statementa 
of  (>iiiploy(>r 's  au'litor  are  f»<lini«.«ible 
against    principal    in    nn    n    "  '« 

defendant   agent    sets   up   1  n. 

Watkins  Co.   r.   Moss   (la.),    in     >     W. 

4  it:. 

Evidence  insufficient.  ^Hubbard  r. 
Cook.  153  IV.l.  .■5-1.  82  C.  r.  A.  50«. 
37-22  llil.lrcth  r.  To..  32  Ky.  L.  R. 
1212.  10^  S.  W.  255;  Wilson  r.  Porirat. 
235  Pa.  412.  84  A.  404. 
If  agent  claims  a  Hen  on  monevs  rol- 
lectod  he  has  burden  of  showing  it. 
Wobcr  r.  Werner.  122  X.  Y.  S.  913. 
If  debtor  gives  agent  a  not«  or  sonio> 
thing  other  than  t\ioney  in  settlement 
of  an  obligation,  the  burden  tti  proof 
is  on  debtor  to  show  agent's  authoritv 
or  a  ratification  by  the  principal.  West 
Pub.  ^o.  r.  Corbett.  Ift5  Mo.  App.  7. 
145   S.   W.   86<?. 

Presumed   non-existent  not«s    collected 
bv    agent.       Hnr-lint:    r.     Harding,    132 
kv.    133.    116    S.    W.    305. 
37-23     Smith    r.    Pmirant   Co..    23    X 
D.    297.    136   X     W     T<;i 
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37-24  Commissions  presumed  pay- 
able on  delivery  to  principal  of  prop- 
erty. Welker  v.  Appleman,  44  Ind. 
App.  699,  90  N.  E.  35. 
37-25  See  Harding  v.  Harding,  132 
Ky.  133,  116  S.  W.  305. 
38-28  Bone  r.  Hayes,  154  Cal.  759, 
99  P.  172;  Oberf elder  v.  Mattingly 
(Kr.),  120  S.  W.  352;  Smith  v.  Hutton, 
123  N.  Y.  S.  656. 

Agent  collecting  principal  sum  due 
principal  presumed  collected  interest. 
Olivieri  v.  Tomei,  1  P.  E.  Fed.  125. 
38-29  Douglass  v.  Lougee,  147  la. 
406,  123  N.  W.  967;  Wells  v.  Cochran, 
84  Neb.  278,  120  N.  W.  1123;  Atkin- 
son V.  Heine,  134  App.  Div.  406,  119 
N.  Y.  S.  122  (excuse  of  cause  for  em- 
ployer's rescission  of  contract). 
39-31  Mahon  v.  Rankin,  54  Or.  328, 
102  P.  608,  important  ease. 
Transactions  between  other  parties 
proved  to  show  bonus  probably  received 
by  agent  on  sale  of  bonds.  Bone  v. 
Hayes,  154  Cal.  759,  99  P.  172. 
In  Nat.  Produce  Dist.  Co.  -v.  Grow- 
ers' Assn.,  10  Ga.  App.  338,  73  S.  E. 
606,  "the  general  theory  of  the  plain 
tiff's  case  was  that  the  defendants  con- 
tracted to  act  as  their  sales  agents  and 
to  aid  fhem  in  the  distribution  of  their 
melon  crops,  by  directing  them  how 
and  where  to  ship  and  sell  most  advan- 
tageously, and  that  they  breached  this 
contract  by  negligently  advising  them, 
so  that  they  shipped  the  melons  to 
places  where,  on  account  of  market 
conditions,  a  fair  price  could  not  be 
obtained.  Evidence  that  the  melons 
could  have  been  disposed  of  at  the 
initial  point  for  sums  largely  in  excess 
of  the  price  at  which  these  sales  agents 
sold  them  at  the  places  to  which  they 
directed  the  melons  to  be  shipped  had 
some  relevancy  toward  establishing  the 
negligence  thus  charged  by  the  plain- 
tiffs against  the  defendants;  and  the 
court  did  not  err  in  admitting  the  tes- 
timony." 

39-33  Doggett  v.  Greene,  254  El.  134, 
98  N.  E.  219. 

40-35  Reeder  v.  Epps  (Ark.),  166 
S.  W.  747;  Lowell  v.  Hessev,  46  Colo. 
517,  105  P.  870;  Geier  v.  Howells,  47 
Colo.  345,  107  P.  255;  Fox  v.  Ryan, 
240  m.  391,  88  N.  E.  974;  Wais's  v. 
Cannon,  146  HI.  App.  379;  Hill  v. 
Dakin  (la.),  143  N.  W.  821;  Kramer  v. 
Vaughan,  148  la.  721,  126  N.  W.  817; 
Wenks  v.  Hazard,  149  la.  16,  127  N. 
W.  1099,  rev.  121  N.  W.  1058;   Woods 


r.  Lowe,  207  Mass.  1,  92  N.  E.  772; 
O'Connell  v.  Casey,  206  Mass.  520,  92 
N.  E.  804;  Russell  v.  Poor  (Mo.  App.), 
119  S.  W.  433;  Sills  v.  Purge,  141  Mo. 
App.  148,  124  S.  W.  605;  Atkinson  v. 
Heine,  134  App.  Div.  406,  119  N.  Y. 
S.  122;  Swee  v.  Neumann,  123  N.  Y, 
S.  776;  Chenkin  v.  Lipman,  122  N. 
Y.  S.  1083;  Backer  v.  Ratkowsky,  122 
N.  Y.  S.  225;  Davis  v.  Jaeobson,  115 
N.  Y.  S.  133;  Willard  v.  Ferguson,  125 
App.  Div.  868,  110  N".  Y.  S.  909;  Cooper 
r.  Lawrence,  110  N.  Y.  S.  238;  Stark 
r.  Cotton  (R.  L),  82  A.  386;  Mever  v. 
Burmeister,  29  S.  D.  458,  136  N.  W. 
1126;  English  r.  R.  Co.,  55  Tex.  Civ. 
137,  117  S.  W.  996;  Cooper  i\  Upton,  05 
W.  Va.  401,  64  S.  E.  527. 
Agency  must  be  established  by  a  pre- 
ponderance of  evidence.  Martin  v.  S. 
(Ida.),  134  P.  532. 

Employment  is  basis. — ^IMiller  v.  Realty 
Co.,  123  N.  Y.  S.  837. 
Fair  preponderance  required. — Moloney 
r.  Brennan,  123  N.  Y.  S.  375. 
40-36  In  re  Breon  Lumb.  Co.,  181 
Fed.  909;  Fox  v.  Cohen,  34  App.  Cas. 
(D.  C.)  389;  Windsor  v.  Coal  Co.,  147 
111.   App.   451. 

Defendant  may  prove  that  another 
agent,  to  whom  a  commission  was  paid, 
was  the  actual  procuring  cause  of  the 
sale.  Cameron  v.  Powers,  63  Fla.  108, 
57  S.  888;  Gerhardt  R.  E.  Co.  v.  E.  Co., 
144  Mo.  App.  620,  129  S.  W.  419. 
If  defendant  claims  abandonment  of 
the  agency  he  has  the  burden.  Me- 
Farland  v.  Boucher,  153  la.  716,  134 
N.  W.  91. 

40-37  Maxwell  v.  Ins.  Co.,  206  Mass. 
197,   92   N.   E.   42. 

In  an  action  for  commissions  for  selling 
real  estate,  to  show  that  plaintiff  was 
not  the  procuring  cause  of  the  sale, 
defendant  may  show  that  some  other 
agent  was  the  procuring  cause.  Ger- 
hardt R.  E.  Co.  V.  R.  E.  Co.,  144  Mo. 
App.  620,  129  S.  W.  419.  But  the  fact 
that  he  has  paid  a  commission  to  such 
other  party  is  inadmissible.  Stephen- 
son V.  Jackson  (Tex.  Civ.),  128  S.  W. 
1196. 

In  an  action  for  commissions,  a  com- 
mission certificate  issued  by  the  prin- 
cipal to  its  agents  is  admissible  to 
show  the  defendant's  construction  of 
the  contract  and  its  recognition  of 
plaintiff's  procurement.  Woods  Ss 
Woods  V.  Mach.  Co.,  155  Ta.  177,  135 
N.  W.  399. 
Carrying  out  contract  made  by  agent, 
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convincing  proof  entitled  to  compensa- 
tion. Cooper  V.  Upton,  65  W.  Va.  401, 
6^  S.  E.  527. 

As  to  abandonment  of  employment  of 
broker  to  sell  laud  cumiioti'nt  to  show 
terriis  of  ofTer  received  after  allcgeil 
abandonment.  Bailev  v.  Smith,  lO.T 
Ala.  641,  15  S.  900;  Young  v.  Hubbard, 
154  :Mioh.  218,  117  N.  W.  632. 
40-38  Prouty  r.  Perry,  142  Ta.  294, 
120  X.  W.  722. 

In  action  of  indebitatus  assumpsit  can- 
celed contract  ailniissil)]t>.  Hreen  i". 
Roy,  8  Cal.  App.  475,  97  P.  170. 
If  contract  void  because  not  in  writing, 
proof  of  value  of  services  inadmissible. 
Nelson  v.  Webster,  83  Neb.  169,  119 
N.  W.  256. 

40-40  Fleming  r.  Wells,  45  Colo 
255,  101  P.  6G  (not  conclusive);  Geiger 
V.  Kiser,  47  Colo.  297,  107  P.  267; 
Knight  V.  Knight,  142  111.  App.  62; 
Hess  V.  Hayes,  146  la.  620,  125  N.  W. 
671;  Maxwell  v.  Ins.  Co.,  206  Mass. 
197,  92  N.  E.  42;  Cronk  i\  Mulvanev, 
16S  Mich.  346,  134  N.  W.  9;  Toland  v. 
Williams  &  Wiley  (Tex.  Civ.),  129  S. 
W.   392. 

And  an  instruction  making  such  pay- 
ment dependent  on  expectation  to  pay 
is  objectionable.  Toland  v.  Williams 
&  Wiley  (Tox.  Civ.),  129  S.  W.  392. 
Deeds  inadmissible  to  show  price  at 
which  land  sold  and  quantity  of  it,  as 
between  principal  and  agent.  Hall  r. 
Assn..  53  Tex.  Civ.  592,  IIG  ?5.  W.  sni. 
41-43  A  broker's  conversations  with 
a  prospective  purchaser  are  competent 
in  his  liehalf  to  show  what  was  dono 
bv  him.  Saunders  v.  Thut  (Tex.  Civ.), 
165  S.  W.  553. 

41-45  Orders  taken  for  goods,  admis- 
sible in  agent's  favor.  Schaefer  r. 
Whitman,  116  la.  64.  124  N.  W.  763. 
Continuance  of  agent's  efforts  to  sell 
property  after  receipt  of  letters  pur- 
porting to  revoke  authority  shown,  and 
facts  elTorts  were  successful.  Renton 
r.  Hrown,  145  Ta.  604,  124  N.  W.  S15. 
41-47  Sherman  v.  Dwight.  123  N.  Y. 
S.  89. 

42-49  Mackc  r.  Camps,  7  Phil.  Isl. 
553. 

The  president  may  act  through  the 
heads  of  the  dilTerent  departments  and 
it  will  be  presumed  that  the  acta  of  a 
head  of  a  department  were  those  of 
j'resident.  Northern  P.  T?.  Co.  r.  ^ritch- 
ell,  208  Fed.  469. 

42-50  Gerloff  v.  Carlcton,  121  N.  Y. 
S.  338. 


42-31     Comp.  Mackc  r.  Camtis.  7  Phil. 

Isl.   .5.53. 

42-54    Clark  p.  Talbott  (W.  Va.),  77 

S.   E.  523. 

43-57     Acts   and    con<}uct   of  allejred 

agent    may    show    agency    na    ngninvt 

heirs    though     no    formal    nppointin*>nt. 

Hudson    r.    Herman,   81    Kan.   627,    107 

P.  35. 

43-58  Clear  and  explicit  •  of 
intention  to  suhstitntp  or  .'i  ;il 
liability  of  ki  -  or  to  that 
of  principal  i  fT  r.  Carle- 
ton,   121    N.    V.   .- V  IS 

agent   of  a    foreign    c>'  h 

has  not  complied   v'*'  Se 

state  it  will  l»e  jif  t« 

maile  by  him  arc  in. .-al 

capacitv.     Povnton  F.  Brannum  (Ark.)i 

136  S.  W.  979. 

43-61     Representations     by     acruscd 

that    he    was    agent    shown    by    others 

than  him  from  whom  nionev  embezzled. 

Morse    r.    C,   129    Kv.   294*,    111    S.   W. 

714. 


PRINCIPAL    AND    SURETY 

Parol  proof  to  show  constnt  to  a/frra- 
iions,  53-25;  Parol  proof  to  show  tcmng. 
fill  delivery.  53-32;  Term  of  obUgatioii, 
75-45. 

48-1  Fidelitv  &  D.  Co.  r.  S.  Co..  l.'W 
Kv.  74,  117  S.  W.  .19.1;  Ruttji  r.  Surctv 
Co.,  117  Minn.  70,  134  X.  W.  306;  Mc- 
Cloud  r.  Surety  Co..  83  X.  J.  L.  572, 
83   A.  90S. 

Evidence  sufficient. — William*  r.  Mor- 
ris, 99  Ark.  :!!'.•.  l.'.S  S.  W.  MM. 
Evidence  insufficient. — Hubbard  c. 
Keilly,  51  Ind.  A|.p.  19,  98  X.  K.  .<5«G; 
Oravson  Countv  Nat.  Bk.  r.  Wan  Do- 
lohr  (Tex.),  146  S.  W.  11S6. 
48-2  Barrett  H.  Co.  r.  C.|.<i».  9  CaL 
Ajip.  491,  99  I".  S5(i.  Contra,  State  Bk, 
r.  Tel.  Co.,  123  .Minn.  3U,  143  X.  W. 
912. 

49-e  Sinclair  r.  Co..  132  la.  540,  107 
N.  W.  1S4;  r.cngo'fi  Admr.  r.  Kvcraolc, 
156    Kv.    131.    1C.("   S.    W.   Oil;    Dinp   r. 

Donnefly.   134   Ky.   7 S.   W.  fi85 

(non-oflicial  acts  <•  Milan  Bk, 

r.    Richmond,   235  '        S.   W. 

352:  Faiicher  v.  K.i  .  ^34. 

Seo  Title  C.   &   S.   «...    .       it.   213 

Fe.1.    199    (C.   (*.    .\.^:    Riehl   r.    Austin, 
155  App.  Div.  207.  14^  X.  Y.  8.  217. 
Burden  of  proof  is  on  plaintifT  \n  prove 
execution   and   delivery  of  bond.     Am. 
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Surety  Co.  v.  Pangburn  (Ind.),  105  N. 
E.  769. 

A  presumption  of  a  misappropriation 
by  administrator  arises  from  his  fail- 
ure to  account  after  order.  Upon 
proof  of  the  removed  administrator's 
failure  to  account,  plaintiff  established, 
prima  facie,  such  misappropriation; 
and  it  was  upon  the  defendant  surety 
to  plead  and  prove  that  its  principal 
duly  applied  and  administered  the 
money  of  the  estate  received  by  him. 
Fassbender  v.  Surety  Co.,  66  Misc.  6, 
122  N.  Y.  S.  442. 

49-7  Wilkinson  v.  McKimraie,  36 
App.  Cas,  (D.  C.)  336;  Farmers'  Bk.  v. 
Wickliffe,  134  Ky.  627,  121  S.  W.  498; 
State  Bk.  v.  Tel.  Co.,  123  Minn.  314, 
143  N.  W.  912;  Bandler  v.  Bradley,  HO 
Minn.  66,  124  N.  W.  644;  Patrode  r. 
Deschenes,  15  N.  D.  100,  106  N.  W. 
573;  Reakirt  v.  Besuden,  3  O.  N.  P.  (N. 
S.)    646. 

49-8  General  B.  &  C.  Ins.  Co.  v. 
School  Dist.  (Tex.  Civ.),  156  S.  W. 
1161;  McKenzie  v.  Barrett,  43  Tex.  Civ. 
451,  98  S.  W.  229. 

50-11     Crosby  v.  Woodbury,  37  Colo. 
1,  89  P.  34;  Ferguson  v.  Henderson,  '89 
S.  C.  146,  71  S.  E.  831. 
50-12     Crosby  v.  Woodbury,  supra. 
51-13     Ultra      vires. — 'Corporation 
must  sustain  contention  of  ultra  vires. 
Baglin  v.  Co.,  166  Fed.  356. 
Payment. — Surety  must  show  payment 
or  discharge  of  principal  before  recov- 
ery  from   him   can  be  had.     Vermeule 
V.  Co.,  105  Me.  350,  74  A.  800. 
51-14     Alexander    v.    Blackburn,    178 
Ind.  66,  98  N.  E.  711. 
51-15     Brady  v.  Brady,  110  Md.  656, 
73  A.  567,  referring  to  text. 
Where  petition  avers  that  defendant's 
relation   to  the  instrument  in  question 
was  that  of  surety,  "in  order  to  over- 
come   the   presumption    arising    on    the 
face    of   the   instrument   that   appellee 
signed  it  as  surety,  it  was  incumbent 
on   him   not   only   to   allege   and  prove 
that  he  signed  the  contract  as  an  at- 
testing witness,  but  also  that  his  fail- 
ure to  indicate  on  the  instrument  that 
such  is  his  relation  thereto  was  caused 
by  the  fraud  of  appellant  or  his  own 
mistake."     Green  v.  May,  148  Ky.  783, 
147  S.  W.  428. 

51-18  S.  V.  O'Neill,  114  Mo.  App. 
■611,  90  S.  W.  410. 

52-19  Payment  by  surety  for  prin- 
cipal,   presumed    requested    by    latter. 


Blauchard  v.  Blanchard,  61  Misc.  497, 
113  N.  Y.  S.  882. 

52-20  Daviess  Co.  Bk.  v.  W^right,  33 
Ky.  L.  E.  457,  110  S.  W.  361. 
Presumed  sureties  of  public  adminis- 
trator know  property  accountable  for. 
Newman  v.  Flowers,  134  Ky.  557,  121 
S.  W.  652. 

53-25  Doyle  r.  Nesting,  37  Colo.  522, 
88  P.  862;  McGuire  r.  Gerstlev,  26  App. 
Cas.  (D.  C.)  193,  204  U.  S.  489;  Kerr 
V.  Holder,  13  Ga.  App.  9,  78  S.  E.  682; 
Farmers'  Bk.  v.  Wickliffe,  131  Ky.  787, 
116  S.  W.  249;  Jones  v.  Short,  53  Or. 
525,  101  P.  209;  Fambro  v.  Keith,  57 
Tex.  Civ.  302,  122  S.  W.  40. 
Parol  proof  to  show  consent  to  altera- 
tions. S.  v.  Baird,  13  Ida.  126,  89  P. 
298. 

53-32  Parol  proof  to  show  wrongful 
delivery.  School  Dist.  v.  Lapping,  100 
Minn.  139,  110  N.  W.  849. 
54-34  Gibson  v.  Wallace,  147  Ala. 
322,  41  S.  960  (wife  may  show  by 
parol  she  signed  as  surety) ;  Kinderman 
r.  Herseh,  53  Colo.  561,  129  P.  228; 
Bishop  V.  Bank,  13  Ga.  App.  38,  78  S. 
E.  947;  Maril  r.  Boswell,  12  Ga.  App. 
41,  76  S.  E.  773;  Hart  v.  Bk.,  32  Ky. 
L.  E.  338,  105  S.  W.  934;  S.  v.  Causey, 
93  S.  C.  300,  76  S.  E.  707;  Shepherd  v. 
Mott  (Tex.  Civ.),  166  S.  W.  128;  Fidel- 
ity &  D.  Co.  V.  Trust  Co.  (Tex.  Civ.), 
161  S.  W.  45;  Erwin  v.  P.  Co.  (Tex. 
Civ.),  156  S.  W.  1097.  See  Cent.  B.  & 
T.  Co.  V.  Hill  (Tex.  Civ.),  160  S.  W. 
1099. 

Surety  may  be  shown  to  be  principal. 
Daugherty  v.  Wiles  (Tex.  Civ.),  156  S. 
W.  1089. 

Apparent  joint  maker. — First  Nat.  Bk. 
V.  Dutcher,  128  la.  413,  104  N.  W.  497; 
Jennings  v.  Moore,  189  Mass.  197,  75 
N.  E.  214. 

55-35  Rogers  v.  Hagel,  147  Ky.  333, 
144  S.  W.  49. 

Suretyship  relations  may  be  established 
by   circumstantial   evidence.    Bishop    v. 
Bank,  13  Ga.  App.  38,  78  S.  E.  947. 
55-36     Fullerton    L.    Co.    r.    Snouffer, 
139    la.    176,    117    N.    W.    50;    Shea    v. 
Vahey,   215   Mass.   80,   102   N.   E.   119; 
Kaufman  v.  Barbour,  98  Minn.  158,  107 
N.  W.   1128;    Noble  v.  Beeman   Co.,  65 
Or.  93,  131  P.  1006. 
55-37     See  Gate  C.  N.  Bk.  v.  Chick, 
170  Mo.  App.  343,  156  S.  W.  743. 
55-38     Dale  v.  Christian,  140  Ga.  790, 
79    S.   E.    1127;    Western   Bk.   v.   Gibbs 
(Tex.  Civ.),  96  S.  W.  947. 
55-39     Collins    v.    Gray,    3    Cal.    App. 
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723,  86  P.  9S3;  Win.lhorst  r.  Bergen- 
dahl,  21   S.  D.  218,  111   N.  W.  544. 

57-41     See  Union  Pac.  T.  To.  r.  Dick, 

87  Conn.  711,  S9  A.  2u4. 
No  presumption  that  a  boud  was  de- 
livered conditionally  that  all  oMipors 
nameil  hIiouM  sifrn  as  surotios.  IltiHak 
V.  Clifford,  179  In.].  173,  102  N.  E. 
466. 

57-42  Federal  Union  Surety  Co.  v. 
Mfp.  Co.,  17G  Ind.  328,  f>;"5  N."E.  1104; 
Gt.  W.  L.  Aasur.  Co.  r.  .Shumwav  (N. 
D.),  141  N.  W.  479;  Star  Crocerv  Co 
f.  Bradford.  70  W.  Va.  496,  74  S.  E 
509.  See  Cohen  v.  Hurwitz.  143  N. 
Y.  S.  30.'). 

Eetuni    by     administrator. — Bailev      i\ 
McAljdn,  122  fia.  iilG,  .10  S.  E.  HH^. 
58-43     Dixie  F.  Tns.  Co.  r.  R.  Co.,  16? 
N.  C.  384,  78  S.  E.  430. 
58-44     Chappell  r.  John,  45  Colo.  45, 
99   P.    44;    Atlas   S.   Co.    v.   Bloom,   209 
Mass.  563.  95  N.  E.  952;   Dixie  F.  Tns. 
Co.   V.  B.   Co.,   162   N.   C.  .-^84,   78  S.   E. 
430;    Ball    C.    Co.    r.    Hiimphrev    (Tex. 
Civ.),   154   S.    W.   .595;    Opet   r."  Denzer 
(Tex.   Civ.),   93   S.  W.   527. 
59-45     Bailev    v.    McAlpin.    122    Ga. 
616.  50  S.  E.  .388. 

59-46  Star  Grooerv  Co.  r.  Bradford, 
70  W.  Ya.  496,  74  S."  E.  509. 
59-49  Kiihl  v.  Chamberlain,  140  la. 
546.  118  M.  W.  776;  Am.  S.  Co.  v. 
Gaskill's  Admr.,  85  Yt.  358.  82  A. 
218;  Brillion  L.  Co.  r.  Barnard.  131  Wis. 
284.  Ill  N.  W.  4*^3. 

Ocunty  treasurer's  books  admissihlo 
against  snretit's  of  dopositiiry  of  county 
funds,  regardless  of  whether  they 
would  lie  so  as  between  private  per- 
sons. Sawver  r.  Stilson,  1 16  la.  707, 
125  N.  W    822. 

60-51  P.  r.  Surety  Co.,  156  111.  App. 
488. 

61-51  Statement  in  sheriff's  return. 
Phillips  r.  Eggert.  133  Wis.  318.  113 
N.  W.  6S6. 

61-57  Cieero  r.  Grisko.  Ill  Til.  App. 
561. 

Conclusive  on  sureties  filing  bill  for 
relief  from  falst^  rojinrt  of  prin<Mpnl. 
Cowden  r.  Trustees.  235  111.  601.  85 
N.    E.   924. 

63-62     TTnited.   etr.   F.   Co.    r.    Adams 
Co.    CMiss.).   63  S.   192. 
63-68     Chapman    r.   Pendleton,   26   R. 
I.   57."^.   59    A.   928. 

64-72  Plea  of  guiltv.  Paducah  r. 
Jones,  31  Kv.  L.  T?.  120.?.  104  S.  W. 
971. 


Bond  to  dissolve  forei^  atUchment. 
"Th»'  bond  in  the  ta»e  at  bar  is  not 
an  oflicial  bond,  or  a  bond  of  ind^tn- 
nity,  or  a  bond  to  insure  the  faithful 
performance  of  duty,  or  to  »c.iir<'  n 
j>roper  accounting  by  personn  .t  tinjj 
in  fiduciary  relations,  and  thcrofor* 
the  rule  in  this  rla.HS  of  rajws,  that  a 
judgmont  a^'.ilnst  the  principal  in  con- 
clusive against  hi«  sureties  as  to  hit 
misconduct,  and  failure  to  properly 
account,  has  no  controlling  force  here. 
Tn  the  class  of  cases  referre«I  to  the 
surety  submits  him»rlf  to  th--  :i<tH  of 
his    principal    as    a    legal    ■  e 

of  his  suretyship  because,  n-  ts 

have  said,  it  was  the  intention  of  the 
parties  to  the  un<lcrtaking  to  assume 
this  liability.  This  rule  applic*  to 
bonds  of  administrators  and  guardians, 
bonds  of  nssipncrs  for  l>cneflt  of  crwi- 
iters,  oflicial  bond.s,  bonds  of  indemnity, 
and  other  bonils  of  like  character." 
Com.  r.  Baxter  &  To..  2.35  Pa.  179,  84 
A.  136,  cit.  manv  earlier  cases. 
64-75  Tlenrv  r.  Ileblmaier,  226  111. 
152.  80  X.  E.  705;  Bcb  r.  Hav,  127  la. 
246.  lo:?  X.  W.  119. 
65-76  Inglo  r.  Co..  89  Ark.  378.  117 
S.  W.  211. 

67-89  Weaver  r.  Tutrn.  n<«  Ga.  101, 
74  S.  E.  835;   Sjoli  r.   I'  19  N. 

D.  82.  122  N.  W.  1008.  ,*on  r. 

TTuggins.  7  Ga.  App.  5.53,  07  :^.  E.  217. 
68-92  See  Briggs  r.  Mnnninir.  M 
Ark.  304.  97  S.  W.  280     '•  '■  ,t 

Bk.  r.  Yarner.  *<2  Kan  «: 

S.  r.  Goggin.  191  Mo.  4^.,  "•  -  >>  .:9. 
69-1  Ruggles  r.  Bernstein,  1V<)  Man. 
232,    74    N.    E.   366. 

70-11  See  Ward  r.  Schlosser.  Ill 
Md.  528,  75  A.  116. 

70-12  Padu.ah  r.  Jones.  31  Kv.  K 
R.  1203,  104  S.  W.  971. 
71-16  Stevens  r.  Carroll,  l.'ll  U. 
170,  105  N.  W.  653  (official  bond); 
Thompson  r.  Chaffee.  39  Tex.  Civ.  5S7, 
89   S.   W.   285. 

71-18  See  Comstock  r.  Keating.  115 
Mo.  App.  372.  01  S.  W.  416. 
71-36  Surety  company  mav  offer 
books  kept  by  bookkeeper  whose  fidel- 
ity it  has  guaranteed  to  shr-^  'or 
of  examination  thereof  Iin  ■■'t 
bank  in  coti'  '  -  =•'  •( 
made  to  somi'^  t, 
Bk.  f,  Co  .  ■'■: :  ...  ..-  :.  •. 
74-37  ."^t.T'ute  of  frauds  not  applica- 
ble; extcn.'»i<>n  shown  by  circumstantial 
evidence.  Handler  r.  Bradlev.  110 
Minn.  66.  124  X.  W.  644. 


00 


l.'^21 


Vol.  10 


PRIVILEGED  COMMUNICATIONS 


75-40  Fullerton  L.  Co.  v.  Snouffer, 
139  la.  176,  117  N.  W.  50.  See  Cooper 
W.  &  B.  Co.  V.  Torbert,  86  Neb.  143, 
124  N.  W.  1134. 

75-45  Kirkwood  v.  Byrne  (Mo, 
App.),  125  S.  W.  810. 
Damages  resulting  from  cancellation  of 
contract  shown  by  substituted  contract 
of  like  tenor  and  effect.  V.  S.  r.  Co., 
177  Fed.  321,  100  C.  C.  A.  651. 
Ratification  of  acts  of  principal  obligor 
in  loaning  funds  of  obligee  to  himself 
shown  by  demanding  of  and  receiving 
from  him  securities  executed.  Catholic 
University  V.  Morse,  32  App.  Cas.  (D. 
C.)  195. 

Term  of  obligation. — ^If  bond  silent  as 
to  time  covered,  custom  of  obligee,  as 
shown  by  by-laws  and  records,  in  fix- 
ing period  of  service  of  employe  shown. 
Fancher  v.  Kaneen,  18  O.  Dec.  834. 
75-46  George  v.  Grim,  66  W.  Va.  421, 
66  S.  E,  526. 
76-49     George  v.   Grim,   supra. 


PRIVILEGED   COMMUNICATIONS 

Contractual  relation  unnecessary,  109- 
40;  testimony  before  grand  jury,  324-94. 
97-2  Arizona  E.  Go.  v.  Clark,  207 
Fed.  817,  125  C.  C.  A.  305;  Maloney  v. 
Cas.  Co.  (Ark.),  167  S.  W.  845;  Jones 
V.  Galdwell,  23  Ida.  467,  130  P.  995; 
Cash  V.  Dennis  (la.),  139  N.  W.  920; 
Unterharnscheidt  r.  Ins.  Co.  (Ta.),  138 
N.  W.  459;  Mass.  etc.  Ins.  Co.  r.  Trus- 
tees (Mich.),  144  N.  W.  538;  Steketee 
r.  Newkirk,  173  Mich.  222,  138  N.  W. 
1034;  Krapp  r.  Ins.  Co.,  143  Mich.  369, 
106  N.  W.  1107;  Kloppenburg  v.  R.  Co., 
123  Minn.  173,  143  N.  W.  322;  Freeburg 
V.  S.,  92  Neb.  346,  138  N.  W.  143;  Mat- 
ter of  Myer,  184  N.  Y.  54,  76  N.  E.  920, 
rev.  100  App.  Div.  512,  91  N.  Y.  S. 
1104;  Oohodes  v.  Co.,  149  Wis.  308,  135 
N.   W.   879. 

97-3  All  cases  cited  herein  so  far 
as  159-21  recognize  rule  except  as  other- 
wise stated. 

98-4  Hays  v.  Hays,  49  Ind.  App.  298, 
97  N.  E.  198;  S.  V.  Long  (Mo.),  165  S. 
W.  748:  Thrasher  v.  S.,  92  Neb.  110, 
138  N.  W.  120. 

Common  law  rule  in  force. — Banigan  v. 
Banigan,  26  Tt.  I.  454,  59  A.  313. 
98-5  Privilege  extended  to  profes- 
sional and  registered  nurses.  Homnv- 
ack  V.  Ins.  Co.,  194  N.  Y.  456,  87  N.  E. 
769, 


99-10  Smith  n.  Co.,  147  N.  G.  62, 
60  S.  E.  717. 

Financial  condition  of  patient. — Smart 
V.  Kansas  City,  208  Mo.  162,  105  S.  W. 
709. 

99-11  Olson  V.  Court,  100  Minn.  117, 
110  N.  W.  374. 

100-13  Woods  V.  Town,  150  la.  433, 
130  N.  W.  372. 

102-14  Davie  v.  Eoland,  3  Ala.  App. 
567,  57  S.  1034;  Indiana  U.  T.  Co.  v. 
Thomas,  44  Ind.  App.  468,  88  N.  E. 
356;  Dambmann  v.  E.  Go.,  55  Misc.  60, 
106  N.  Y.  S.  221. 

102-16  In  re  More,  153  Mich.  695, 
117  N.  W.  329. 

105-23  S.  r.  Bennett,  137  la.  427, 
110  N.  W.  150. 

106-24  Laurie  Co.  f.  MeCullough^ 
174  Ind.  477,  90  N.  E.  1014. 
106-26  Colorado,  etc.  E.  Co.  V.  Fog- 
elsong,  42  Colo.  341,  94  P.  356. 
107-33  Indiana  U.  T.  Co.  v.  Thomas, 
supra;  Woods  v.  Lisbon,  138  la.  402, 
116  N.  W.  143,  16  L.  R.  A.  (N.  S.) 
886. 

Presence  of  patient's  wife. — Murphy  v. 
Board,  2   Cal.   App.  468,   83   P.  577. 
109-39     Triangle  Lumb.  Co.  v.  Aeree 
(Ark.),   166  S.  W.   958;   Woods  f.  Lis- 
bon, 138  la.  402.  116  N.  W.  143,  16  L.  ■ 
E.   A.    (N.   S.)    886;    S.   l\  Winnett,  48 
Wash.    93,    92   P.   904. 
Physician  calling  upon  patient  to  col- 
lect  bill    may   testify   to   what   he    ob- 
served of  latter 's  movements.    Chlanda 
V.  Co.,  213  Mo.  244,  112  S.  W.  249. 
109-40     S.  t:  Winnett,  48  Wash.  93, 
92  P.  904. 

But  express  or  implied  contractual  re- 
lation unnecessary — as  where  persons 
injured  in  wreck  and  taken  to  hospital 
are  treated  by  physicians  of  the  town, 
a  professional  capacity,  for  humane 
reasons  alone.  Epstein  v.  E.  Co.^  250 
Mo.  1,  156  S.  W.  699. 
111-45  Assistants  in  hospital. — 
Smart  r.  Kansas  City,  208  Mo.  162,  105 
S.  W.  709. 

Physician  in  charge  of  hospital  records. 
Smart  v.  Kansas  City,  supra.  See  121- 
85,  infra. 

Physician  accompanying  another  also 
disqualified  under  privilege.  Mut.,  etc. 
Ins.  Co.  V.  Owen  (Ark.),  164  S.  W.  720. 
Treatment  of  patient  non-essentiaL 
Beave  v.  Co.,  212  Mo.  331,  111  S.  W. 
52. 

111-46  Gray  v.  New  York,  137  App. 
Div.  316,  122  N.  Y.  S.  118,  response  to 
call  from  hospital. 
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112-48  Lvnfh  r.  Ins.  Co.,  132  App. 
Div.  571,  116  X.  Y.  S.  99S. 
112-49  Union  P.  R.  Co.  r.  Thomas, 
152  Fed.  365,  81  C.  C.  A.  491;  Colorado 
M.  R.  Co.  V.  MeGarry,  41  Colo.  398,  92 
P.    915. 

113-52  S.  v.  Winnett,  48  Wash.  93, 
92  P.  904. 

114-58  Union  P.  R.  Co.  r.  Thomas, 
152  Fed.  365,  81  0.  C.  A.  491. 
115-60  Physician  in  charpe  of  de- 
fendant's hospital.  McRae  v.  Erick- 
son,  1  Cal.  App.  326,  82  P.  209. 
117-67  Blossi  i\  R.  Co.,  144  Ta.  697, 
323  N.  W.  360. 

118-72  Blossi  V.  R.  Co.,  supra;  Green 
V.  Assn.,  211  Mo.  18,  109  S.  W.  715; 
Obermever  i\  Co.,  120  Mo.  App.  59,  96 
S.  W.  673. 

118-73  Hammel  v.  R.  Co.  CArk.),  168 
S.  W.  144;  Booren  V.  Me  Williams,  26 
N.  D.  558,  145  N.  W.  410. 
118-74  Denaro  r.  Ins.  Co.,  154  App. 
Div.  840,  139  N.  Y.  S.  758;  Booren  r. 
Mc Williams,  26  N.  D.  558,  145  X.  W. 
410. 

119-75     Knowledge  gained   after  op- 
eration is  privileged.     Jones  r.  Citv,  23 
Ida.  467,  130  P.  995. 
119-77     Booren  v.  Mc  Williams.  26  K. 
D.  558,  145  N.  W.  410. 
119-78     Green  v.  Assn.,  supra. 
120-79     T^nion   P.   R.   Co.    r.   Thomas, 
L52  Fed.  365,  81    C.  C.  A.  491. 
Statute  liberally  construed. — ^^cRae   r. 
Erickson,  1  Cal.  App.  326,  82  P.  209. 
120-80     Hays   /•.   Hays,  49  Ind.   App. 
29S.  97  X".  E.   198. 

Information  acquired  before  or  after 
relationship  of  physician  is  not  pilvi- 
leged.  Triangle  Lunib.  Co.  v.  Acree 
(Ark.),  166  S.  W.  958. 
121-83  Scott  V.  Smith,  171  Tnd.  453, 
85   X.    E.  774. 

121-84  Grand  Lodge,  etc.  v.  Daly, 
31    O.   C.  C.  391. 

121-85  In  re  Budan's  Est.,  1.56  Cal. 
230,  104  P.  442;  Prudential  Ins.  Co.  r. 
Lear,  31  App.  Cas.  (D.  C.)  1S4;  S.  r. 
Blvdenburg,  135  la.  264.  112  X.  W. 
634. 

Admissibility     of     death     certificates. 
Krapp   r.   Ins.   Co.,   143    Mich.  369,   106 
X.  W.  1107.     See  111-45.  supra. 
122-88     Prudential   Ins.    Co.    r.   Lear, 
31   App.  Cas.  (D.  C.)   184. 
123-90     In  re  Budan's  Est.,  156  Cal. 
230,    104   P.   442:    Long  r.   Co..   135   la. 
398,   112   X.   W.   550;    In    re  Mycr,   184 
X.  Y.  54,  76  X.  E.  920. 
123-93    Smith  v.  Co.,  147  N.  C  62, 


60  S.  E.  717;  Madsen  f.  L.  Co.,  36  UUb 

52.S,   1(15   P.  799. 

126-97     Brvant  r.  Woodmen,  S6  Neb. 
372,   125  X.   \V.   r,-2\. 
Instructions  privileged. — Marfia  r.  Co., 
124   Minn.  4C4J,  145  .\.  W.  385. 
126-1     Thomas     r.     Bvron     Tp.,     169 
Mich.  .593,  1.34  X.  W.  1021. 
128-12     Sec  Board   r.  R.  Co..   143   N. 
C.  136,  55  S.  E.  .505. 
129-15     Ossenkop  r.  S.,  86  Neb.  539, 
126  X'.  W.  72,  though  employe*!  by  ac- 
cused. 

130-18  Missouri  P.  R.  Co.  r.  Castle, 
172  Fed.  S41.  97  C.  C.  A.  124. 
130-19  Grav  r.  Xew  York.  137  App. 
Div.  316,  122  N.  Y.  S.  118;  Bonjamln 
V.  Lake,  110  App.  Div.  426,  97  N.  Y. 
S.  512;  Travis  r.  Ilaan.  119  App.  Div. 
1.38,  103  X.  Y.  S.  973;  Smith  r.  Co, 
147  X^.  C.  62,  60  S.  E.  717;  Mad»on  c. 
L.  Co.,  36  Utah  .528.  105  P.  799. 
131-22  Mental  oompetencv.  Bovlo 
r.  Robinson,  129  Wis.  567,  IW  N.  W. 
623. 

132-24  Anderson  r.  R.  Co.,  103 
Minn.  184,  114  \.  W.  744.  di^t.  LeMero 
r.  McIIale,  30  Minn.  410,  15  N.  W. 
682. 

133-27  Thrasher  r.  S.,  92  Nob.  110, 
i;'.S  X.  W.  120;  P.  r.  Brccht.  120  App. 
Div.  769,  105  X'.  Y.  S.  436;  S.  p.  Law, 
150  Wis.  313,  136  X.  W.  S03. 
135-30  In  re  Grav 'a  Eat.,  88  Neb. 
835,  130  N.  W.  746. 
136-31  Pence  r.  Mvers  (Tnd.).  101 
N.  E.  716. 

137-33     Hartlov     r.     Calbreath.     127 
Mo.  A]. p.  .559.  106  S.  W.  .570. 
138-34     Ilartlev  r.  Calbreath.  »uprtl. 
138-38     In  re  Slver,  184  N.  Y.  .54,  78 
X.   K.  920. 

138-40  WHiere  waiver  proourisl  by 
fraud  privilege  may  still  bo  claimed 
Kloppenburg  r.  R.  Co..  123  Minn.  173, 
143  X.  W.  322. 

139-41  Metropolitan  L.  Ins.  Co.  a 
Brubaker,  78  Kan.  146,  76  P.  62,  18 
L.  R.  A.  (X.  S.)  362. 
139-42  X"at.  Annuitv  .\Mn.  r.  Mc 
Call.  103  Ark.  201.  146  S.  W.  12.'»; 
Studabaker  r.  Faylor.  52  Ind.  .\pp.  171, 
98  X.  E.  318;  Laurie  Co.  r.  McCulIouffh, 
174  Ind.  477.  90  N.  E.  1014;  S.  r.  Bon- 
nott,  137  la.  427.  110  N.  W.  1.50;  Wal- 
lace r.  Wallace.  137  N.  Y.  S.  4.1;  Tericr 
r.  Dnre.  131  N.  Y.  S.  51. 
139-44  Stiidnb.nkpr  r.  Favlor.  52 
Ind.  App.  171.  98  N.  E.  31S;  Lonjr  r. 
Co.,  135  la.  39*.  112  N.  W.  .5.50;  Olpon 
r.  Court,  100  Minn.  117,  110  N.  W.  374; 
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Sovereign  Camp  v.  Grandon,  64  Neb. 
39,  89  N-  W.  448;  Parker  v.  Parker,  78 
Neb.  53'5,  111  N.  W.  119;  Wallace  v. 
Wallace,  137  N.  Y.  S.  43. 
Administrator  cannot  waive. — Scott  v. 
Smith  (Ind.  App.),  82  N.  E.  556.  Ex- 
cept in  interest  of  estate.  Scott  v. 
Smith,  171  Ind.  453,  85  N.  E.  774. 
Forbidden  to  waive  in  certain  cases. — 
Mulligan  r.  Sinski,  156  App.  Div.  35, 
140  N.  Y.  S.  835. 

139-45  Wallace  v.  Wallace,  137  N. 
Y.  S.  43. 

140-46  Studabaker  v.  Faylor,  52 
Ind.  App.  171,  98  N.  E.  318;  Winters  v. 
Winters,  102  la.  53,  71  N.  W.  184,  63 
Am.  St.  428;  Fish  V.  Poorman,  85  Kan. 
237,  116  P.  898. 

141-56  Thomas  v.  Byron  Tp.,  168 
Mich.  593,  "154  N.  W,  1021. 
142-59  Metropolitan  L.  Ins.  Co.  v. 
Brubaker,  78  Kan.  146,  76  P.  62,  18  L. 
E.  A.  (N.  S.)  362;  Modern  Woodmen  v. 
Angle,  127  Mo.  App.  94,  104  S.  W.  297 
143-60  Wallace  v.  Wallace,  137  N. 
Y.  S.  43.  Stipulation  waiving  privilege 
should  be  signed  by  both  party  and 
attorney.  Geis  v.  Geis,  116  App.  Div. 
362,  101  N.  Y.  S.  845,  statute. 
Statute  requiring  waiver  at  the  trial. 
Clifford  v.  R.  Co.,  188  N.  Y.  349,  80  N. 
E.   1094. 

143-61  Pittsburgh,  ^etc.  E.  Co.  v. 
O'Connor,  171  Ind.  686,  85  N.  E.  969; 
Elliott  r.  Citv,  198  Mo.  593,  96  S.  W. 
1023;  Williams  v.  E.  Co.,  42  Wash.  597, 
'84  P.  1129. 

144-63  Long  r.  Co.,  135  la.  398,  110 
N.  W.  26;  Elliott  v.  City,  198  Mo.  593, 
96  S.  W.  1023;  O'Brien  v.  Co.,  l4l  Mo. 
App.  331,  125  S.  W.  804;  Patnode  v. 
Foote,  153  App.  Div.  494,  138  N.  Y.  S. 
221;  Marquardt  v.  E.  Co.,  126  App. 
Div.  272,  110  N.  Y.  S.  657';  Seaman  i: 
Mott,  127  App.  Div.  18,  110  N.  Y.  S. 
1040,  See  Fidelity  C.  Co.  v.  Meyer,  106 
Ark.  91,  152  S.  W.  095,  no  waiver. 
By  calling  one  of  two  attending  physi- 
cians.—Morris  V.  E,  Co.,  148  N.  Y.  88, 
42  N.  E.  410. 

144-64  Patnode  f.  Foote,  153  App. 
Div.  494,  138  N.  Y.  S.  221;  Seaman  v. 
Mott,  127  App.  Div.  18,  110  N.  Y.  S. 
1040  (treatment  of  disease). 
145-67  S.  V.  Long  (Mo.),  165  S.  W. 
748;  Epstein  v.  E.  Co.,  250  Mo.  1,  156 
S.  W.  6!>9;  Oliver  v.  Aylor,  173  Mo. 
App.  323,  158  S.  W.  733;  O'Brien  v. 
Co.,  141  Mo.  App.  331,  125  S.  W.  804; 
Speck  V.  E.  Co.,  133  App.  Div.  802,  118 
N,  Y.  S,  71. 


146-68  B,  &  O.  E.  Co.  v.  Morgan,  35 
App.  Cas.  (D.  C.)  195;  Milligan  r.  Co., 
137  App.  Div.  383,  121  N.  Y.  S.  763. 
146-69  Jones  f.  City,  20  Ida.  5,  116 
P.  110;  Slater  v.  Sorge,  166  Mich.  173, 
131  N.  W.  565. 

Waiver  as  to  principal  physician  does 
not  include  assistants.  Epstein  f.  E. 
Co.,  143  Mo.  App.  135,  122  S.  W.  366. 
147-70  Nolan  v.  Glynn  (la.),  142  N. 
W.  1029;  Eeed  v.  Fuel  Co.  (la.),  141  N. 
W.  1056;  S.  r.  Bennett,  137  la.  427,  110 
N.  W.  150;  Oliver  v.  Aylor,  173  Mo.  App. 
323,  158  S.  W.  733;  City  of  Tulsa  v. 
Wicker  (Okla.),  141  P.  963;  Fulsom, 
etc.  Co.  V.  Mitchell,  37  Okla.  575,  132 
P.  1103;  Eoeser  v.  Pease,  37  Okla.  222, 
131  P.  534;  Forregt  V.  L.  &  P.  Co.,  64 
Or.  240,  129  P.  1048. 
149-71  Hilary  v.  E.  Co.,  104  Minn. 
432,  116  N.  W.  933. 
149-73  McAllister  v.  E,  Co,,  105 
Minn.  1,  118  N.  W.  917;  Noelle  v.  Co., 
47  Wash.  519,  92  P.  372  (two  judges 
dissenting) ;  Cohodes  v.  Co.,  149  Wis. 
308,  135  N.  W.  879. 
Detailed  statement  by  plaintiff  in  ac- 
tion for  malpractice  or  by  others  for 
him  of  condition  and  method  of  treat- 
ment waiver.  Capron  v.  Douglass,  193 
N.  Y.  11,  85  N.  E.  827. 
149-73  McAllister  v.  E.  Co.,  105 
Minn.  1,  116  N.  W.  917. 
150-75  Union  P.  E.  Co.  v.  Thomas, 
152  Fed.  365,  81  C.  C.  A.  491;  Lauer 
r.  Banning,  152  la.  99,  131  N.  W.  783. 
151-76  Mays  r.  Casualty  Co.,  40 
App.  Cas.  (D.  C.)  249,  46  L.  E.  A.  (N. 
i?.)    1108. 

Where  the  defendant  without  objection 
answered  questions  of  the  prosecuting 
attorney  upon  cross-examination  relat- 
ing to  treatment  of  defendant  by  his 
physician  and  the  physician's  opinion 
of  his  condition,  he  did  not  waive  his 
privilege  to  object  that  the  physician 
could  not  as  a  witness  for  the  state 
testify  to  confidential  communications 
between  them.  Larson  v.  S.,  92  Neb. 
24,  137  N.  W.  894. 

151-80     Nat.    Annuity    Assn.    v.    Me- 
Call,  103  Ark.  201,  146  S.  W.  125. 
153-86     Bringing    action    on    account 
of  physical  ailment.     Union  P.  E.  Co. 
V.  Thomas,  152  Fed.  365;  Smart  v.  City, 
20-8  Mo.  162,  105  S.  W.  709. 
153-87     Bryant  v.  Woodmen,  Si6  Neb. 
372,  125  N.  W.  621. 
154-91     Studabaker     v.     Favlor,     52 
Tnd.  App.  171,  98  N.  E.  318;  S.  v.  Long 
(Mo.),  165  S.  W.  748;  Patnode  v.  Foote, 
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153  App.  Div.  4P4,  138  N.  Y.  S.  221. 
Waiver  irrevocable. — Lissak  v.  Crocker, 
119  Cal.  442,  51  P.  6S8;  Pittsburgh,  etc. 
E.  Co.  r.  O 'Conner,  171  Ind.  6S6,  8.5  N. 
E.  969;  Elliott  v.  Citv,  198  Mo.  59?,.  96 
S.  W.  1023;  P.  r.  Bloom,  124  App.  Div. 
767,  109  N.  Y.  S.  344;  Marqnardt  r.  K. 
Co.,  126  App.  Div.  272,  110  N.  Y.  S. 
«57. 

Consent    withdrawn. — T?oss    v.    "R.    Co, 
101  Minn.  122,  111  N.  W.  9.51. 
Waiver   by   failing   to   object   in   civil 
action    binding    on    party    in    criminal 
action  involving  different  issue.     P.   v. 
Bloom.  193  X.  Y.  1,  85  N.  E.  824. 
155-94     Struble    f.    Village,    89    Neb. 
726,   132   N.   W.    124;    Marquardt    r.   R. 
Co..    126    App.   Div    272,    110    N.    Y.    S. 
657;    Powers  v.   R.   Co.,   105  App.  Div. 
358    94  N.  Y.  S.  184. 
156-98     General       ob.ieetior       insuffi- 
cient.    Hammel  v.  R.   Co.    (Ark.),   168 
S.  W.  144. 

156-99  Lindahl  v.  Court,  100  Minn. 
87,  110  N.  W.  ."^58. 

157-8  Mullican  r.  Sinski,  156  App. 
Div.  3.5,  140  is^  Y.  S.  S."^.");  Booren  r. 
Me  Williams,  26  N.  D.  558,  145  N.  W. 
410. 

158-13  See  Denaro  v.  Ins.  Co.,  154 
App.  Div.  840,  1.S9  N.  Y.  S.  758. 
159-20  Dambmann  v.  R.  Co.,  55 
Misc.  60,  106  N.  Y.  S.  221;  .Tones  r. 
R.  Co.,  3  N.  Y.  S.  253,  21  N.  Y.  St. 
169.  af.  without  opinion,  121  N.  Y.  383, 
24  X.  E.  1098. 

159-21     Dambmann  V.  R.  Co.,  supra. 
160-22     Dambmann     v.     R.     Co.,     55 
Misc.  60,  100  X.  Y.  S.  221. 
160-24    Sec  Madsen  v.  Co.,  36  Utah 
528,    105  P.    799. 
161-28     Madsen  v.  Co.,  supra. 
163-34     Rump  v.  Woods,  50  Ind.  App. 
347,  98  N.  E.  369   (calling  attention   to 
fact  that  Citv  of  Warsaw  r.  Fisher.  21 
Tnd.    App.    46,   55    N.    E.    42,    has   been 
disapproved   bv   William   Laurie   To.    r. 
McCullough,    i74    Tnd.    477.    90    N.    E. 
1014,  92  X.  E.  337):  :Mortimer  v.  Daub. 
52  Ind.  App.  30,  98  N.  E.  845. 
164-38     "It    is    argued    that    legisla- 
tion  requiring  physicians  to   file   death 
certificates    in    a    public    office    and    to 
make   report   of  certain    accident   cases 
to  local   registers  of  vital   statisti<'S  is 
a   legislative   declaration    that   the   sec* 
recy,  as  formally  pnjoinod  by  the  pro- 
visions of  section  4075,  Stats.,  hns  been 
relaxed,  and  that  the  privilege  thereof, 
in  cases  like  the  present  one.  should  be 
more  restricted  than  formerly.  We  per- 


ceive no  basis  for  this  claim."  Cohodea 
r,  Co.,  149  Wis.  30*<,  i:',.5  X.  W.  879. 
165-41  State  Bk.  of  Clinton  r.  B«r- 
nett,  2."j0  III.  312.  95  N.  E.  178.  rev. 
151  111.  App.  79;  Patterson  c.  F^ank 
(Tnd.  App."),  lf>2  N.  E.  880;  Goft  r. 
Murphv,  153  Kv.  6.34.  156  S.  W.  95; 
Whitehead  v.  Kirk  rMiss.),  61  S.  737; 
Wilke's  Admr.  t'.  Wilkes,  115  Va.  *-«6, 
80  S.  E.  745. 

Bule   stated    in    text    recognized   by   all 
eases  cited  herein  to  200-59. 
168-43     Ex    parte    Boville,    58    Fla. 
170,  50  S.  685,  rit.  the  text. 
169-49     Harper   r.    Harper,   83    Kan. 
761,   113  P.  300. 

169-51  P.  r.  BowPTJ.  165  ^rich.  231. 
l?.n  \.  W.  700:  Whitehead  r.  Kirk 
(Miss"),  61  S.  7:^7;  Hannr  r.  HouRel 
12*<  Apj).  Div.  801.  113  N.  Y.  8.  1R.'<: 
Lurtv  r.  Lurtv.  in7  Va.  466,  59  S.  E. 
405. 

170-52     Privilege  is  personal  to  hnn- 
band   or  wife.     Luick   r.   Arends,  21    N. 
D.  614,   l.'',2  X.  W.  353. 
171-57     Oborn    r.    S.,    143    Wis.    249, 
]2^>  X.   W.   737. 

171-58  Xot  applicable  where  living 
apart  under  artifdes  of  separation. 
Tlolvoko  r.  Holvoke's  Est.,  110  Me.  469. 
87  A.  40. 

175-64     Short    r.    Thomas.    178    Mo. 
Apj).  4iin,  ir:^  S.  W.  2"2. 
WTien  husband  and  wife  are  alone  ev- 
erything   said    and    done    is    presumed 
confiilential   and   privileged.  Whitehead 
r.  Kirk    (Miss.),  61    S.   737. 
176-71     .Tacobs    r.    V.    S..    161    Fed. 
691.   SS   C.   C.   A.   .554;    Riidd   r.   Dewey. 
139   la.   .528,   116   X.   W.    10^2;    Ellis    r 
Ellis    (Kv.).    12'8   S.    W.    lft.57:    Cole    r. 
S.,  51  Tex.  Ct.  89.  101  S.  W.  218. 
177-77     Stephens     r.     Collision.     2.56 
Hi.  2.T^.  99  X.  E.  911:  Donnan  r.  Don- 
nan,  256  HI.  241.  99  X.  E.  931:  Vernon 
r.   Men's   Assn.    (Tn.\   13<5   X.   W.   606; 
Pierson  r.  K.  Co..  }r,0  Mich.  110.  123  N. 
W.   576.  of  phvsical   condition. 
179-80     S.  r.  Bell.  212  Mo.  111.   Ill 
S.   W.   24. 

lSO-85  Oant  r.  S.,  55  Tex.  Ct.  2R4. 
lie,  s.  W.  <?ni. 

180-86  S.  r.  Bell.  212  Mo.  111.  Ill 
S.  W.  24;  C.  r.  Fisher.  221  Pa.  r^^^.  70 
A.  "H."  (letter  dictated  by  husband); 
T.anh.nm  c.  I./anham  (Tex.  Civ.).  116  R. 
W.  r.35:  Hen  me  r.  S..  50  Tex.  Cr.  431, 
97  S.  W.   in.-n. 

Letter  written  by  third  party  to  one 
spouse    aud    handed    by    addressee    to 
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other  privileged.     Wall  v.  Dimmet,  132 
Ky.  747,  117  S.  W.  299. 

183-94     0 'Toole  v.  Ins.  Co.,  150  Mich. 

3S7,  123  N.  W.  795;  S.  v.  Wallace,  162 
N.   C.  622,  78   S.   E.   1;   S.  f.  Sysinger, 
25  S.  D.  110,  125  N.  W.  879. 
184-97     Connela  v.  Ty.,  16  Okla.  365, 
86  P.  72. 

185-99     C.  V.  Fisher,  221  Pa.  538,  70 
A.  865. 

187-3     Lindahl    v.    Court.    100    Minn. 
87,  110  N.  W.  358. 

188-10     S.  V.  Harness,  10  Ida.  18,  76 
P.  788;  Illinois  L.  Ins.  Co.  v.  DeLang, 
30  Ky.  L.  E.  753,  99  S.  W.  616;  Erick- 
son  V.  Maccabees,  25  S.  D.  183,  126  N. 
AV.   259    (miscarriage). 
189-11     Jacobs    v.    U.    S.,    161    Fed. 
694,  88  C.  C.  A.  554;  P.  v.  Loper,  159 
Cal.  6,  112  P.  720.     . 
189-13     S.  V.  Luper  (Or.),  95  P.  811. 
Acts   by   accused's   wife. — Gosselin    v. 
King,  33   Can.   Sup.  255. 
190-15     NorHs  r.  Lee,  136  App.  Div. 
68'5,  131  N.  Y.  S.  512;  Lurty  v.  Lurty, 
107  Va.  466,  .59  S.  E.  405. 
Written  directions  by  husband  to  wife 
referring  to  business  matters  and  not 
intended  for  her  until  after  his  death 
are  not  privileged   and  are  admissible 
to  prove  suicide.    Whitford  y.  Ins.  Co., 
163  N.  C.  223,  79  S.  E.  501. 
191-19     Stevens  v.   Stevens    (Mich.), 
148  N.  W.  229;  First  Nat.  Bk.  v.  Hill 
(Tex.  Civ.),  151  S.  W.  652. 
193-29     Whitehead   v.    Kirk    (Miss.), 
61  S.  737;  First  Nat.  Bk.  r.  Hill  (Tex. 
Civ.),   151    S.   W.    652;    Richards  v.   S., 
55  Tex.  Ct.  278,  116  S.  W.  587. 
194-32     Hostetter  v.   Green,   159  Ky. 
611,  167  S.  W.  919. 
195-34    S.  V.  Laudisi  (N.  J.),  90  A. 
1098. 

196-37  Lvnn  v.  State,  140  Ga.  387, 
79  S.  E.  29;  Williams  v.  S.,  139  Ga.  591, 
77  S.  E.  818;  C.  v.  Everson,  29  Ky.  L. 
E.  760,  96  S.  W.  460. 
196-43  Wetzel  v.  Firebaugh,  251  111. 
190,  95  K  E.  10i85;  Wickes  v.  Walden. 
228  111.  56,  81  N.  E.  798;  Pierson  v. 
E.  Co.,  159  Mich.  110,  123  N.  W.  576; 
Metzger  v.  Neighbors,  86  Neb.  61,  124 
N.  W.  913;  Adkins  v.  Wright,  37  Okla. 
771,  131  P.  686;  Herron  v.  Eumley  Co., 
29  Okla.  317,  116  P.  952. 
In  action  by  son  against  his  father's 
estate  his  mother  may  testify,  de- 
ceased's interests  having  passed  to 
others.  In  re  Schaffner's  Est.  (Kan.), 
141  P.  251. 


198-44  McCord  r.  McCord,  140  Ga. 
170,  78  S.  E.  833. 

199-51  See  S.  v.  Perkins,  143  la.  55, 
120  N.  W.  62. 

200-55  See  Whittier  v.  Wenner 
(Neb.),  147  N.  W.  460. 
200-59  Jacobs  r.  U.  S.,  161  Fed.  694. 
201-62  Abusive  epithets  held  not 
communications.  Meyer  v.  Meyer,  158 
Mo.  App.  299,  138  S.  W.  70. 
202-69  Hostetter  v.  Green,  159  Ky. 
611,  167  S    W.  919. 

203-72  Declarations  of  vendor's 
widow  inadmissible  to  show  fraudu- 
lent conveyance.  Will  v.  Tornabells, 
217  U.  S.  47. 

205-78  P.  V.  Swaile,  12  Cal.  App. 
192,  107  P.  134.  See  Cowser  v.  S.  (Tex. 
Cr.),  l.'^7  S.  W.  758.  But  see  Pace  v. 
S.,  61  Tex.  Cr.  436,  135  S.  W.  379. 
205-SO  Ganus  r.  Tew,  163  Ala.  358, 
50  S.  1000;  Holmes  v.  Horn,  120  111. 
App.  359;  S.  V.  Blvdenburg,  135  Ta.  264, 
112  N.  W.  634;  Holvoke  v.  Holvoke's 
Est.,  110  Me.  460,  87  A.  40;  Lowe  v. 
Lowe.  Ill  Md.  113,  73  A.  878;  P.  v. 
Dahrooge,  173  Mich.  375,  139  N.  W. 
22;  Gick  V.  Stumpf,  126  App.  Div.  548, 
110  N.  Y.  S.  712;  Leistikow  v.  Zuels- 
dorf,  18  N.  D.  511,  122  N.  AV.  340,  cH. 
text;  Pearson  v.  Yoder,  39  Okla.  105, 
134  P.  42f-  {quot.  10  Encyc.  of  Ev. 
205);  Wortman  t'.  S.,  9  Okla.  Cr.  440, 
132  P.  358;  Menefee  v.  S.  (Tex.  Cr.), 
149  S.  W.  138;  Dyer  v.  McWhirter,  51 
Tex.  Civ.  200,  111  S.  W.  1053,  cases 
herein  cited,  to  330-31.  See  Hvman  v. 
Grant  (Tex.  Civ.),  114  S.  W.  853. 
Inadmissible  to  contradict  client's  tes- 
timonv.  Hardin  V.  S.,  51  Tex.  Or.  559, 
103   S.  W.  401. 

208-86  In  re  Euos,  159  Fed.  252; 
Holyoke  v.  Holyoke's  Est.,  110  Me.  469, 
87  A.  40;  Lenahan  v.  Casey,  46  Mont. 
367,  128  P.   601. 

209-87  Ehrhardt  v>.  Stevenson,  128 
Mo.  App.  476,  106  S.  W.  1118;  Evans 
V.  S.,  5  Okla.  Cr.  643,  115  P.  809;  S.  ». 
Hoben,  36  Utah  186,  102  P.  1000;  In 
re  Young,  33  Utah  382,  94  P.  731. 
Privilege  continues  after  decease  of 
client.  Fox  17.  Spears,  78  Ark.  71,  93 
S.  W.  560. 

211-3  S.  V.  Bell,  212  Mo.  Ill,  111  S. 
W.  24,  wife  of  accused. 
212-7  Leistikow  v.  Zuelsdorf,  18  N. 
D.  511,  122  N.  W.  340,  cit.  the  text. 
213-8  Flood  r.  Bollmeier  (la.),  138 
N.  W.  1102;  Stoddard  v.  Kendall.  140 
la.  688,  119  N.  W.  138;  Cerny  v.  Galla- 
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ijliar    Co.,   83    Neb.    88,    119    N.    W.    14; 
iu  re  Padclfoid,  21   Pa.  C.  C   130. 
214-1<»     In   re   Wat.son,   8.3   Neb.   211, 
llU   N.  W.  451;   S.   V.   Uobon,  36  Utah 
186,    102   P.    1000. 

214-14  Teni|.l.>  r.  Phelps,  193  Mass. 
297,  79  N.  E.  ■1S2. 

219-36     Allen     v.     Bollenbaoher,     49 
Ind.  App.  589.  97  N.  E.  817;  S.  V.  Mil- 
ler, 78   Wash.  2t>8,  1.S8  P.  896. 
220-37     Coker  v.  Oliver,  4  Ga.  App. 
72S,  62   S.  E.  483. 

221-40     Movers    v.   Fogarty,    140   la. 
701,    119   N.    W.    159. 
221-42     Lifschitz     v.     O'Brien,     143 
Ap]..  Div.  ISO.  127  N.  Y.  S.  inoi. 
221-43     Mueller  v.  Batcheler,  131  la. 
650.    109   N.   W.   186. 
222-44     S.   r.   Schumacher,   21    X.   D. 
591.  U2  N.  W.  143. 

222-45  P.  V.  Enripht.  256  111.  221,  99 
N.  E.  9."^G;  Movers  v.  Fopartv,  140  la. 
701,  119  N.  W!  159;  Lanasa 'r.  S..  109 
Mfl.  6(>2,  71  A.  10.58;  Co^ran  v.  Cofran, 
202  Mass.  58,  88  N".  E.  G02;  In  re  Huff- 
man, 132  Mo.  App.  44,  111  S.  W.  siS; 
Mackel  f.  Bartlett,  33  Mont.  123,  82  P. 
795;  O'Connor  V.  Pa.l^'et,  82  Neb.  95. 
116  N.  W.  1131;  Graham  r.  S.  Wks.,  129 
N.  Y.  S.  323;  In  re  Robinson,  140  App. 
Div.  329,  125  N.  Y.  S.  193;  P.  v.  Free- 
man, 133  App.  Div.  630,  118  N.  Y.  S. 
199;  Smart  r.  Lodge,  6  O.  C.  C.  (X. 
S.)  15;  Swavno  r.  Swavne,  19  Pa. 
Super.  160;  S.  r.  Miller  (Wash.),  141 
P.  293. 

223-47  McCoy  v.  McCoy  (Kv.),  125 
S.  W.   177. 

224-49     .Tolls    r.    Keepan,    4    Penne. 
(Del.)   21.  55  A.  340;   fox  v.  Cline,  147 
Ta.  353,  126  N.  W.  330. 
224-50     In  re  Huffman,  132  Mo.  App. 
44,  in   S.  W.  848. 

224-53  And  so  of  attorney  emplo.ved 
bv  prosecutor  to  assist.  Pinson  r. 
Campboll,  124  Mo.  App.  260.  101  S. 
W.  021. 

226-55  Prosecuting  attorney.  S.  r. 
Blvdenburg,  135  la.  201,  112  N.  W. 
634. 

227-59  S.  r.  Bell,  212  Mo.  111.  Ill 
S.  W.  24,  attorney  of  acr'used  husband 
considered  wife's  attorney. 
228-67  Attornev's  testimony,  ^fack- 
el  r.  Bartlett.  33  Mont.  123.  82  P.  795. 
228-6S  Hanson  r.  Kline.  136  In.  101, 
113  N.  W.  504;  Gulf,  etc  T?.  Co.  r. 
Gibson.  42  Te\-.  Civ.  306.  93  S.  W.  469. 
230-73  Seaboard  A.  L.  R.  r.  Parker. 
65  Via..  543.  62  S.  589;  Surface  r.  Bcntz, 
228  Pa.  610,  77  A.  922.  i 

m 


Termination     of     relation.— Hardy     r. 

Martin,   !.:•  Cal.   341,   S9   P.   111. 

231-74     Rintolen     r.     8oha««fer,     158 

Apj..   Div.  477.    1  J3   N.   V.  S.  <i.Hl. 

231-75      JIai.x.n  r.  Kline,  l.UJ  la.  101, 

113  N.  W.  5(M;   In  re  Young's  K*t.,  M 

Or.  348,  110  P.  yS,  rebcor.  dcnitd,   116 

P.  lOGO. 

232-78     Hanson   c.    Kline,   nipra;    la 

re    Vouii;..''m    Kst..   supra:    Intornational, 

etc.  R.  Co.  r.  Duncan,  55  Tex.  Civ.  440, 

121  S.  W.  362. 

233-81     S.    r.    Sufford.    U3    Ia.   886, 

123    \.   W.   107. 

231-83     .Stoddard  c.  Kendall,  140  la. 

C^•<,    119    N.    W.    138;    Smart   r.    I. .-!(?©. 

6  O.   C.  C.    (N.   8.)    15;    Sorro   r         !1 

(Tex.    Civ.).    1-6   S.   W.   24;    Tap)!:,    r. 

^rar^v,  81  Vt.  42*',  71  A.  72. 

235-89     Vittitow    r.    Burnett    (Ark), 

165     S.     W.    62.'5:     Model   C.    Unn^   c. 

Hirsch,  42  Ind.  App.  270,  85  N.  E.  719. 

236-90     Provin   r.   Provin,   IGl    Mich. 

28.  125  N.  W.  743,  affidavit. 

237-94     Trenton   St.    R.   Co.   c.   L*w- 

lor,  74   N.  J.  Ya\.  82S.  71  A.  2.H. 

237-95     Aaron  c.  U.  S.,  155  Fed.  S33. 

238-99     Yardlev    r.    S.,   60    Tex.    Or. 

64  I,  I'd  S.  W.  309. 

239-8     Aljdia  R.  Q<*.  r.  Randolph.  23 

Colo.    App.    69.    127    P.    24':    '  •  .n 

r.  McCarthy.  228  111.  87,  81   ' 

Kissavk    r.    Bourke.    1.32   III. 

Koogle    r.    Clii.e,    110    Md.    .".*:.    7;i    A. 

672;  In  re  F^kler's  Est..  120  An    Div. 

199,   110  N.  Y.  S.  6.'.n:   In   re  Snimona, 

48    Misc.  484,  96   X.   Y.  S.   11":^:    S.  r. 

Falsettn.  43  Wash.   159.  86  P.   lft<». 

240-10     Gor.tv   r.  O'Shcchan.  9  Cal. 

.\pp    417,  99  P.  545;  For.  "      ' 

130   la.   49.    106   N.   W. 

Powell,    120   En.    4f>6.    4.'     -      ,  , 

Andre,    153    Mirh.    531.   117    X.    W.   .15; 

P.   r.   Farmer.   1'"    \'    Y         '     >«-    V    F 

457;  In   re  E.k' 

199,   110  X.  Y.   - 

(Tex.   Civ.t.    T'.t  S.   W.    117. 

211-11     riii.-r      MinnoMta      !>tatut«. 

Hilary  r.  R.  Co.,  104  Minn.  432,  116  N. 

W.   9.33. 

241-13     In     ro    Cunnion's     Will.     61 

Mis*'.  546.   115  X.  Y    S.  969.  under  rt»- 

cent    amond'iiont    to    ^tnt-ito. 

242-15     Mv,-:<,  f    P'i.k.  130  N.  Y.  9. 

910;    Atlantir.    etr     R.    Co.    r.    R.    Co., 

117   X.   C.   nn^.  61   S.   E.   l«i.1. 

242-16     In    TO  Rtion.   \^^  Tt^.   252. 

242-18     Communirationti  by  client  to 

third   person,   not   npont.   not   prjvilrged 

though    in    attornov's    pos*e^«ion.      Kx 

parte  Niday,   15  Ida.  559.  9S  P.  W5. 
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244-21  Maxwell  r.  Harper,  51  Wash. 
351,  9S  P.  756,  intention  of  grantor 
as  to  delivery  of  deed. 
Communications  concerning  personal 
matters. — Herrin  v.  Abbe,  55  Fla.  769, 
46  S.  183,  18  L.  R.  A.  (N.  S.)  907. 
245-25  In  re  Huffman,  132  Mo.  App. 
44,  111  S.  W.  848. 

247-31  Delger  v.  Jacobs,  19  Cal. 
App.  197,  125  P.  298;  Potter  v.  Bar- 
ringer,  236  111.  224,  86  N.  E.  233 ;  Cham- 
pion V.  McCarthy,  228  111.  87,  81  N. 
E.  808;  Conklin  v.  Dougherty,  44  Ind. 
App.  570,  89  N.  E.  893;  Conway  v. 
Rock,  139  la.  162,  117  N.  W.  273;  Muel- 
ler V.  Bateheler,  131  la.  650,  109  N.  W. 
186;  Carpenter  V.  Carpenter,  154  Mich. 
100,  177  N.  W.  598;  O'Connoi-  V.  Pad- 
get,  82  Neb.  95,  116  N.  W.  1131. 
248-32  Gick  v.  Stumpf,  126  App. 
Div.  548,  110  N.  Y.  S.  712. 
Statement  of  grantor  to  attorney  draw- 
ing deed.  Fox  v.  Spears,  78  Ark.  71, 
93  S.  W.  560. 

249-33  P.  V.  Farmer,  194  N.  Y.  251, 
87   N.   E.  457. 

256-53  Lupton  v.  Underwood  (Del.), 
85  A.  965;  Devich  V.  Dick,  177  Mich. 
173,  143  N.  W.  56. 

257-61  Evans  v.  S.,  5  Okla.  Cr.  643, 
115  P.  809. 

261-76  In  re  Higgins'  Est.,  156  Cal. 
257,  104  P.  6. 

264-78  S.  V.  Loponio,  85  N.  J.  L. 
357,   S8   A.   1045. 

265-81  Rylee  v.  Bk.,  7  Ga.  App.  489, 
67   S.  E.  383. 

267-86     Missouri,  etc.  R.  Co.  v.  Wil- 
liams, 43  Tex.  Civ.  549,  96  S.  W.  1087. 
268-94     McCune     v.     Scott,     18     Pa. 
Super.  263. 

269-5  Jordan  v.  S.  (Tex.  Cr.),  143 
S.  W.  623. 

271-12  Myers  v.  Kenyon,  7  Cal. 
App.  112,  93  P.  888;  Bridgeport  v.  Co., 
81  Conn.  84,  70  A.  650;  Bankers,  etc. 
Assn.  V.  Nachod,  120  App.  Div.  732, 
105  N.  Y.  S.  773;  Pearson  v.  Yoder,  39 
Okla.  105,  134  P.  421. 
272-13  Grant  v.  U.  S.,  227  U.  S.  74, 
33  Sup.  Ct.  190,  57  L.  ed.  423;  Pearson 
V.  Yoder,  39  Okla.  105,  134  P.  421. 
279-59  May  be  required  to  identify 
document  witnessed.  In  re  Ruos,  159 
Fed.  252. 

284-69  Warren  v.  Warren,  33  R.  I. 
71,  80  A.  593. 

285-70  Kaufman  v.  V.  S.,  212  Fed. 
613  (C.  C.  A.);  So.  Bitulithic  Co.  v. 
Hughston,   177   Ala.   559,    58    S.    450; 


Nixon  V.  Goodwin,  3  Cal.  App.  358,  85 
P.  169. 

285-74    Rylee   v.    Bk.,    7    Ga.    App. 
489,   67   S.   E.   383. 
285-75     Rylee  v.  Bank,  supra. 
285-76     That  advice  given  shown  by 
attorney.      Nixon    v.    Goodwin,    3    Cal. 
App.  358,  85  P.  169. 
286-77     Bischoff  v.  C,  29  Ky.  L.  R. 
770,  96  S.  W.  538. 

287-79  Bell  v.  Staack,  159  Cal.  193, 
115  P.  221;  In  re  Jones,  6  Penne.  (Del.) 
463,  70  A.  15  (service  on  client).  See 
Lenahan  v.  Casey,  46  Mont.  518,  128 
P.  601. 

287-80  Collins  V.  Hoffman,  62  Wash., 
278,  113  P.  625. 

287-81  Collins  v.  Hoffman,  supra; 
Schwarz  v.  Robinson,  129  App.  Div. 
404,  113  N.  Y.  S.  995. 
287-83  Holyoke  v.  Holyoke's  Est., 
110  Me.  469,  87  A.  40;  Markevich  v. 
Ins.  Co.,  147  N.  Y.  S.  1004;  Bohling  v. 
Bronson,  130  App.  Div.  895,  115  N.  Y. 
S.  29;  Schwarz  v.  Robinson,  129  App. 
Div.  404,  113  N.  Y.  S.  995;  Richards 
V.  Richards,  64  Misc.  285,  119  N.  Y.  S. 
81  (notwithstanding  promise  to  con- 
ceal the  fact);  O'Connor  v.  O'Connor, 
62  Misc.  53,  115  N.  Y.  S.  965;  In  re 
Malcolm,  60  Misc.  324,  113  N.  Y.  S. 
255,  129  App.  Div.  226,  113  N.  Y:  S. 
666. 

288-87  Dukes  v.  Davis,  30  Ky.  L.  R. 
1348,  101  S.  W.  390. 
288-89  Bronston  v.  Bronston,  141 
Ky.  639,  133  S.  W.  584;  Temple  v. 
Phelps,  193  Mass.  297,  79  N.  E.  482; 
Steketee  v.  Newkirk,  173  Mich.  222, 
138  N.  W.  1034. 

291-1  Where  attorney's  fidelity  is 
attacked  he  may  testify  to  defend  his 
character.  Smith  v.  Guerre  (Tex.  Civ.), 
]59  S.  W.  417. 

291-2  In  re  Ruos,  159  Fed.  252 
(identification  of  paper) ;  Hardy  v. 
Martin,  150  Cal.  341,  89  P.  Ill;  Boyle 
r.  Robinson,  129  Wis.  567,  109  N.  W. 
623. 

292-3  Strickland  v.  Mills,  74  S.  C. 
16,   54  S.  E.  220. 

293-4  Herrin  v.  Abbe,  55  Fla.  769, 
46  S.  183. 

294-11  Mitchell  v.  Bromberger,  2 
Nev.  345,  lOO  Am.  Dee.  550;  Stern  v. 
Daniel,  47  Wash.  96,  91  P.  552. 
294-12  Allen  v.  Bollenbacher,  49 
Tnd.  App.  589,  97  N.  E.  817;  Mueller  v. 
Bateheler,  131  la.  650,  109  N.  W.  186; 
Lenahan  v.  Casey,  46  Mont.  518,  128 
P.  601;  Leitch  v.  Nat.  Bk.,  234  Pa.  557, 
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83    A.   416;    McCune    v.    Scott,    18    Pa. 
Super.  263;   Swayne  v.  Swayne,  19  Pa. 
Super.   160;    Kirchner   r.   Smith,  61   W. 
Va.  4S4,  58  S.  E.  6U. 
In  an  action  by  an  executor  to  recover 
bonds   of   flfceascfl   claiinod   by   defend- 
ant, her  husband,  as  a  f,'ift,  it  appeared 
that    at    the    time    the    attorney    went 
with     defendant    to    the    bank,    "and 
when    the    bonds    were    transferred    in 
his    presence   to   box    158,    the    relation 
of  attorney  and  client  did   not  subsist 
between  them.     Afterwards  he  was  em- 
ployed as  counsel  for  both  deceased  and 
defendant,  and   the   transactions  about 
which  he  testified  were  their  n'oint  busi- 
ness and   the   conversations  took    place 
in  the  presence  of  both.     Under  these 
circumstances  he  was  a  competent  wit- 
ness.     Goodwin    Gas    Stove    &    Meter 
Companv's  Appeal,  117  Pa.  514,  12  Atl. 
7.S6,  3  Am.  St.  "Rep.  696;  Seip's  Estate, 
16,3    Pa.    433,    30    Atl.    226,   43   Am.   St. 
Rep.  803;   Hummel   v.  Kistner,  182   Pa. 
216,  37  Atl.  815."     Leiteh  v.  Nat.  Bk., 
234  Pa.  557,  83  A.  416. 
297-20     McCune     v.     Scott,     18     Pa, 
Super.  263;   Swayne  v.  Swayne,  19  Pa. 
Super.  160;  In   re  Young,  3.3  Utah  382, 
94   P.   731;    Kirchner   v.   Smith,    61    W. 
Va.  434.  ■-58  S.   E.   614. 
298-23     Mahonev  v.  Healy  (Del.),  91 
A.    20S;    Ross  r.   Ross,   140   Ta.   51,   117 
N.  W.  1105;  Holvoke  r.  TTolyoke's  Est., 
110   Me.   469,   87   A.   40;    In"  re   Loree's 
Est.,    158    Mich.    372,    122    N.    W.    623; 
Pierce  r.  Farrar  (Tex.  Civ.),  126  S.  W. 
932    (heirs   also).     See  In   re   Veazev's 
Will,  80  N.  .T.  Eq.  466,  85  A.  176. 
Communications  of  relatives  to  attor- 
nev  drawinj;  will  not  privileged.     In  ro 
Beck's   Est.    (Wash.),   140  P.   340. 
Statement  by  client  as  to  intention  in 
matter    independent    of    will    prepared 
not    privileged.      Stoddard    r.    Kendall, 
140  Ta.  6S.S,  no  N.  W.  138. 
Rule  extends  to  attorney's  powers  in 
nature    of   testamentary    disposition    of 
propertv.     Bannon  v.  Co.,  1.35  Ky.  .556, 
119  f?.  "W.  1170 

Contents  of  former  will. — Tn  re  Younj;, 
33  Utah  382,  94  P.  731. 
299-24  Tn  re  Dominici,  1.51  Cal.  181, 
90  P.  448  (construction  of  will);  Ooh- 
erty  v.  O'Callaghan,  157  Mass.  90,  31 
N.  E.  726,  .34  Am.  St.  258.  17  L.  R. 
A.  188;  Pintelen  v.  Schaefer.  152  .\pp 
Div.  727,  137  N".  Y.  S.  527  (Tiolding  at- 
torney cannot  testify  as  to  whether 
another  pave  Tiim  data"!. 
300-25     Tn  re  Cunnion's  Will,  201  N. 


Y.  123,  94  X.  E.  648,  held  that  the 
common  law  rules  have  beon  chanj»ed 
in  Xew  York  by  Code  Civ.  Proc.  $SS35, 
836,  and  that  a  will  havinp  boon  lost, 
the  attorney  who  drew  it  cannot  be 
called  to  prove  its  contents,  unless  ho 
was  a  sul)scribinjj  witness  thoroto.  The 
court  cited  Loder  r.  Whelplov.  Ill  N. 
Y.  239,  18  X.  E.  874;  Matter  of  Cole- 
man. Ill  X".  Y.  220,  19  X.  E.  71.  and 
paid  the  rule  could  only  be  changed  by 
statute.  See  In  re  Carpenter's  Will, 
145  X.  Y.  S.  3rj5;  In  re  Sovmour's  Will, 
76  Misc.  371.  136  X.  Y.  S.  042;  In  re 
CamT.bell's  Will,  136  X.  Y.  S.  10S«. 
301-27  See  ITolvoke  r.  Holyoke's 
Est.,  110  Me.  469,  87  A.  40. 
301-28  Pelper  r.  .Tacobs.  19  Cal. 
App.  197,  125  P.  2.5S.  Contra.  In  re 
funnion's  Will,  1.35  .\pp.  Div.  <t64.  120 
X.  Y.  S.  266,  61  Misc.  .54^,  115  X.  Y.  S. 
969. 

302-29     Draft    of    will,    by    attorney 
coi'ied    by    stenoprapher.    inadniissiblo. 
In   re  if'unnion's  Will,  supra. 
302-30     Tn    re   Carpenter's   Will.    H-'i 
X.  v.  R.  3r,5. 

302-31  Such  waiver  is  annulled  by 
revoking  will. — Mead  r.  Heniman,  61 
App.  Div.  177.  146  X.  Y.  Supp.  3.53. 
303-33  Kaufman  r.  U.  5?.,  312  Fed. 
613  (('.  C.  A.);  Lockhart  r.  Min.  Co.. 
16  X.  M.  223,  117  P.  833;  Morris  r.  S., 
6  Okla.  Cr.  29,  115  P.  1030.  See  P.  r. 
Farmer.  191  X.  Y.  251,  87  X.  E.  4.57. 
Qualified  threat  in  conversation  be- 
tween attornev  and  client,  not  privil- 
eped.  Pearson  r.  S..  56  Tex.  Cr.  607, 
120   S.   W.   1004. 

30e-42  Will  r.  Tornabells  3  P.  R. 
Fed.  125. 

306-43  In  re  Watson.  83  Xeb.  211, 
119  X.  W.  451;  Stone  r.  Stitt,  .56  Tox. 
Civ.  465.  121  S.  W.  1S7. 
307-47  Fraud  found  or  testimony 
excluded.  Will  r.  Tornabolls,  217  U. 
S.  47. 

308-50  Supplee  r.  TIall,  75  Conn.  17, 
52  A.  407. 

310-54  Kerr  r.  Kerr,  8.5  Kan.  460, 
116   V.   *^80. 

Client's  mental  condition. — Oliver  f. 
Warren,  16  Cal.  Aw-  !'>«.  Ilf''  '^  -"^IS; 
Xorton  V.  Clark.  253  III.  557,  07  X.  E. 
in79. 

314-55  See  Ilorlick's  M.  M.  Co.  v. 
Spieael  Co..  155  Wis.  201.  144  X.  W. 
"72. 

314-56  Seaboard  Ry.  Co.  c.  Parker, 
!  65  Fla.  543,  62  S.  589. 
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Heir   may    assert    privilege.— Smith    v. 
Guerre   (Tex.  Civ.),  159  S.  W.  417. 
314-58    Privilege  does  not  apply  in 

suit    after    deatli    of    client    wliere    all 
parties  claim  under  client.     Mahoiiey  v. 
Healy   (Del.),  91  A.  208. 
315-60     In   re  Trainer,  130  N.  Y.  S. 
6S2. 

316-63  Fearnley  v.  Pearnley,  44 
Colo.  116,  98  P.  819;  In  re  Burne'tte,  73 
Kan.  609,  8.5  P.  575;  In  re  Elliott,  73 
Kan.  151,  84  P.  750;  In  re  Whiting, 
110  Me.  232,  85  A.  791. 
316-64  S.  v.  Loponi,  85  N.  J.  L.  357, 
88  A.  1045. 

317-65     Holyoke    v.    Holyoke's   Est., 
110  Me.  469,  87  A.  40. 
317-66     In   re   Greene,    10i2   Me.   455, 
07   A.   317;    Oldenberg   v.   Lieberg,    177 
Mich.  150,  142  N.  W.  1076. 
317-69     Contra,  Bannon  v.  P.  Co.,  135 
Kv.  556,  119  S.  W.  1170. 
319-73     Phillips  v.   Chase,  20il  Mass. 
444,  87   N.  E.  75'5. 

319-75     Gick    v.    Stumpf,    126    App. 
Div.  548,  110  N.  Y.  S.  712.     Contra  if 
instrument      not     required     witnessed. 
Gick  r.  Stumpf,  supra. 
330-78     In  re  Burnette,  73  Kan.  609, 
85   P.   575;   In   re   Elliott,   73   Kan.   151, 
84  P.  750;  Pinson  v.  Campbell,  124  Mo. 
App.  260,  101  S.  W.  621;   S.  v.  Iloben, 
?6  Utah  186,  102  P.  1000. 
??21-86     Ehrhardt    V.    Stevenson,    128 
Mo.  App.  476,  106  S.  W.  1118. 
^'-252-87     P.    V.    Enright,    256   111.    221, 
99  N.  E.  936. 

322-91  Fearnley  v.  Fearnley,  44 
Colo.  116,  98  P.  819;  Kelly  v.  Cummens, 
143  la.  148,  121  N.  W.  540;  Cerny  V. 
Co.,  83  Neb.  88,  119  N.  W.  14;  Wort- 
man  V.  S.,  9  Okla.  Cr.  440,  132  P.  358; 
In  re  Young's  Est.,  59  Or.  348,  116  P. 
95,  rehear,  denied,  116  P.  1060;  Sanpere 
V.  Sanpair,  S7  Wash.  524,  107  P.  339. 
Contra,  see  Seaboard  A.  L.  R.  v.  Parker, 
65  Pla.  543,  62  S.  589. 
324-93  Pierce  v.  Norton,  82  Conn. 
441,   74  A.  686. 

324-94  If  client  as  compulsory  wit- 
ness before  grand  jury  refuses  waiver- 
ing  privilege,  fact  he  ansvv^ers  questions 
no  waiver  of  privilege,  nor  is  counsel 
compellable  to  testify.  P.  v.  Cravath, 
58  Misc.  154,  110  N.  Y.  S.  454. 
325-96  Seaboard,  A.  L.  R.  Co.  v. 
Parker,  65  Fla.  543,  62  S.  589;  Lauer 
r.  Banning,  152  la.  99,  131  N.  W.  783. 
327-12  Waiver  withdrawn.  Herpol- 
sheimer  v.  Ins.  Co.,  79  Neb.  685  113 
N.  W.  152.   • 


328-15  S.  v.  Hoben,  36  Utah  186,  102 
P.  1000. 

328-16  In  re  Whiting,  110  Me.  232, 
85    A.    791. 

328-21  Where  right  to  estate  by  suc- 
cession involved  and  both  parties  claim 
under  decedent,  no  privilege.  Phillips 
V.  Chase,  201  Mass.  444,  87  N.  E. 
755. 

329-22     Natlee,    etc.    Co.    v.    Marion 
Cripe   &    Co.,    142   Kv.  810,    135   S.   W. 
292;   Leistikow  v.   Zuelsdorf,  18   N.  D. 
511,  122  N.  W.  340,  cit.  the  text. 
Failure  to  object  is  waiver. — Am.  Trust 
Co.  V.  Chitty,  36  Okla.  479,  129  P.  51. 
330-31     In  re  Euos,  159  Fed.  252;  S. 
V.  Louanis,  79  Vt.  463,  65  A.  532. 
331-32     Stewart   v.   Douglass,   9   Cal. 
App.   712,   100  P.   711. 
332-40     People's   Bk.   i\   Brown,    112 
Fed.  652,  50  C.  C.  A.  411;  In  re  Euos, 
159  Fed.   252. 

Attorney,  acting  as  scrivener,  asked 
who  paid.  Baker  v.  Baker,  9  Cal.  App. 
737,   100  P.   892. 

332-41  Ex  parte  Niday,  15  Ida.  559, 
98  P.  845;  Shuttlefield  V.  Neil  (la.), 
145  N.  W.  1;  Stoddard  v.  Kendall,  140 
la.  '688,  119  N.  W.  138;  Movers  v.  Fog- 
arty,  140  la.  701,  119  N.  W.  159. 
337-59  Phillips  V.  Chase,  201  Mass. 
444,  87  N.  E.  755. 

340-72  See  Gankyo  v.  P.,  54  Colo. 
]0"3,  129  P.  241. 

340-74  Milburn  V.  Haworth  ,  47 
Colo.  593,  108  P.  155;  Blossi  r.  R.  Co., 
144  la.  697,  123  N.  W.  360;  Partridge 
r.  Partridge,  220  Mo.  321,  119  S.  W. 
415. 

If  the  communications  are  made  to  one 
who  happens  to  be  a  clergyman,  but 
who  does  not  sustain  to  the  communi- 
cant that  professional  character  or  re- 
lation, then  they  are  not  privileged. 
Alford  r.  Johnson,  103  Ark.  236,  146  S. 
W.  5.16. 

341-76  Not  member  of  any  church. 
Alford  r.  Johnson,  108  Ark.'  236,  146 
S.  W.  516. 

342-80  Milburn  i>.  Haworth,  47  Colo. 
593,  108  P.   155. 

342-81  Milburn  v.  Haworth,  supra. 
343-86  Schall  v.  Co.,  128  Minn.  214, 
143  N.  W.  357. 

347-10  Michael  v.  Matson,  81  Kan. 
360,  105  P.  537.  See  S.  v.  Wilcox,  90 
Kan.  80,  132  P.  982. 
347-11  S.  r.  Hoben,  36  Utah  186, 
102  P.  1000,  statute  applies  only  to 
public     matters;     state     opening    door 
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against  accused  cannot  exclude  inattera 
in  his  fa\or.     And  see  S.  v.  Leek,  152 
la.   12,   130  N.  W.   1062. 
347-14     S.  V.  Hector  (I-.).  138  X.  W. 
930. 

349-31     In  re  Roid,  155  Fed.  933. 
Where    the   supervisor    made     personal 
tax    statement    from    questions    asked 
taxpayer,    tho    former    may    testify    as 
to    latter 's    statements    concerninjj    hia 
property.     Pease    v.   Jennings    (Mich.), 
116  X.'W.  260. 
355-66     See  3'56-72. 
In  Canada. — Elmsley  v.  Miller,  10  Ont. 
L.   R.   343. 

In  England. — Southwark  &  V.  W.  Co.  r. 
Quick,  3  Q.  B.  D.  315;  Learoyd  v.  Co. 
(1S93),  1   Ch.  Div.  686. 
356-72     Virginia,  etc.  Co.  c.  Knight, 
106  Va.  674,  56  S.  E.  725. 
Reports       by       employes. — Ex       parte 
Schoepf,    74    O.    St.    1,    77    X.    E.    276; 
Cullv   V.   R.   Co.,  35   Wash.   241,   77    P. 
202;'  Davenport   Co   v.  R.   Co.,    166  Pa. 
480,    31    A.    245.      See   supra,   "Deposi- 
tions,"  420-05,   421-99. 
In  England.— Collins  v.   Co.,   68   L.   T 
(Eng.)    S31. 

In  Canada. — Reports  of  accidents  by 
operators  of  car,  pursuant  to  company  'a 
rules,  privileged  if  used  by  its  attor- 
ney as  basis  of  his  advice.  Snell  r.  R. 
Co.,  11  West.  L.  Rep.  198. 
357-77  Ex  parte  Parker,  74  S.  C, 
466,  55  S.  E.  122. 

358-82  Interstate  Com.  r.  Harriman, 
157  Fed.  432;  Plunkott  r.  Hamilton,  I3rt 
Ca.  72,  70  S.  E.  781;  In  re  Edris,  25 
Pa.  C.  C.  377. 


PUBLIC  LANDS 

368-1     Nurnberg    r.    U.    S.,    156   Fed. 

721,  84  C.  C.  A.  377;  Van  Gesncr  r.  IT. 

S.,  1.53  Fed.  46,  82  C  C.  A.  180;   Tono- 

pah  &  G.  R.  Co.  v.  Fellanbaum,  32  Xev. 

278,  107  P.  882. 

368-5     Stanford    v.    Bailey,    122    Ga. 

404,  50  S.  E.  161. 

368-6     Black   r.  R.   Co.,   2.^7   111.   500, 

86  X.   E.   1065,  and  that  certain  parts 

granted  state. 

368-8     McQueen    v.    Lumb.    Co.,    135 

La.  ,  65  S.  900;  Houseman   v.  Co., 

214  Pa.  552,  64  A.  379;  Sanford  r.  Ter- 
rell (Tex.),  87  S.  W.  655;  S.  r.  Lumb. 
Co.  (Tex.  Civ.),  1.59  S.  W.  391;  Hood 
r.  Purslev,  39  Tex.  Civ.  475,  87  S.  W. 
870.     Sec  411-93. 


368-l<»  .<.  r.  Lumb.  Co.  (Tex.  Civ.); 
159  S.  W.  391. 

369-14  U.  S.  r.  Laam,  149  Fed.  581; 
Rogers  V.  Co.,  104  Minn.  1I»h,  110  N. 
W.  739;  Warner,  etc.  Co.  C.  Morrow,  48 
Or.  258.  86  P.  369;  Hamilton  r.  S.  (1\-x. 
Cr.),  152  S.  W.  1117. 

370-17  Manitou  &  P.  R.  Co.  r.  Har- 
ris, 45  Colo.  is.'.  101  P.  01;  Brad-li.'iw 
r.  Edelen,  lf>4  Mo.  OJO,  92  S.  W.  C'.«l; 
Warner  Co.  v.  Morrow,  4S  Or.  2SS,  8« 
P.  369. 

371-2C>  Warner  Co.  v.  Morrow,  49 
Or.  258,  86  P.  309. 
371-25  Haggorty  r.  Annison.  131 
La.  338,  62  S.  946.  Fair  evidcn.p  ot 
title.  Covington  v  .  Berry,  70  .Vrk. 
460,  8S  S.  W.  1005. 
371-26  Board,  etc.  Countv  r.  Timb. 
Co.  (Ark.),  166  S.  W.  5S9;  Wcstfelt  c. 
Adams,  159  N.  C.  409.  74  S.  E.  1041; 
Ross  V.  Stewart,  25  Okla.  Gil,  106  P. 
S70;  Demars  V.  Hickey,  13  Wyo.  371, 
80   P.   521. 

372-27  Burke  r.  R.  Co.,  2M  V.  S. 
669,  34  Sup.  Ct.  907,  58  L.  ed.  1527; 
Board,  etc.  Countv  r  Timb.  Co.  (Ark.), 
166  S.  W.  5^9;  Peoj.le's  W.  (  o.  r. 
Lewis,  19  Cal.  App.  622.  127  P.  '."6; 
Smvth  r.  Saigling  (Tex.  Civ.),  ll'i  S. 
W.*  550;  Demars  f.  Uickey,  13  Wyo. 
371,   80  P.   .521. 

372-29  Burke  r.  R.  Co..  2.^4  T.  8. 
669,  34  Sup.  Ct.  907,  58  L.  ed.  1527; 
Rogers  v.  Co.,  104  Minn.  198,  116  N. 
W.  739. 

373-30  Conirn.  Tonopah  &  O.  R.  Co. 
r.  Fellanbaum.  32  Xev.  27-^.  107  P.  'i>>2, 
person  in  jiossossion  not  having;  been 
a  partv  and  not  having  notice. 
373-32  Kerns  V.  Lee.  142  Fed.  »85; 
Jameson  r.  James,  155  Col.  375,  100  P. 
700. 

374-35  Oregon,  ptc.  R.  Co.  r.  Pt^ilk- 
er,  14  Ida.  362.  94  P.  .5«^:  ^'  '  ■  ion  C. 
Tompkins,  150  Ky.  301.  .137; 

Tonopah  &  G.  R.  Co.  c  : m,  32 

Xev.   27S.   107   P.   8*^2. 

375-38     P.    Water    Co.    V.   Lowis,    19 

Cal.   App.  622,  127  P.  50<?. 

376-39    Jameson   r.  James.   155  CaL 

275.    100   P.    70' I. 

376-41     S.e     Ross     r.     St«wart,     25 

Okla.  Oil,  liV.  P.  S70. 

376-43     See    Board,    etc.    Connty    C. 

Timb.   Co.    fArk.'»,    166   S.    W.   .".«<>. 

376-44     C  o  n  fl  i  e  t  inp   presumptions. 

Avres  r.  V.  S..  42  Ct.  O.  385. 

376-45     Diamond  C.  Co.  r.  V.  S..  233 

U    S.   236.   34  Sup.  Ct.  507,  58  L.   ed. 
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936;  U.  S.  V.  Collett,  159  Fed.  932,  87 
C.  C.  A.  460. 

377-46     See    Board,    etc.    County    v. 
Timb.  Co.   (Ark.),  166  S.  W.  589. 
378-48     Recital  in  patent.    Broadwell 
V.    Morgan,    142    N.    C.    47'5,    55    S.    E. 
340. 

378-51  Register's  certificate.  Ay  res 
V.  U.  S.,  42  Ct.  CI.  385;  Fall  Creek 
Sheep  Co.  v.  Walton,  24  Ida.  760,  136 
P.  438. 

A  prima  facie  title  is  made  by  proof 
of  plaintiff's  application,  the  award  to 
him,  payment  of  the  required  amounts, 
and  the  certificate  of  proof  of  occu- 
pancy. Patrick  i\  Barnes  (Tex.  Civ.), 
163  S.  W.  408. 

378-53  Black  v.  E.  Co.,  237  111.  500, 
S6  N.  E.  1065,  selection  of  land  by 
state. 

378-53  Kerrf.  Snowden  (Cal.  App.), 
140  P.  704;  Davis  r.  Chamberlain,  51 
Or.  304,  98  P.  154  (date  of  settlement). 
381-62  Consolidated  Gold  &  S.  Min. 
Co.  V.  Struthers,  41  Mont.  565,  111  P. 
152. 

381-68  Patrick  v.  Barnes  (Tex. 
Civ.),  163  S.  W.  408. 
381-69  Ay  res  v.  U.  S.,  44  Ct.  CI.  48; 
Kerr  v.  Snowden  (Cal.  App.),  140  P. 
704;  Fall  C.  S.  Co.  v.  Walton,  24  Ida. 
760,  136  P.  438. 

Keceiver's  receipt. — Thompson  v.  Eas- 
ier, 148  Cal.  646,  .84  P.  161. 
382-73  Record  of  evidence  in  ex 
parte  proceeding,  inadmissible  to  show 
when  land  settled  on.  Driskill  v. 
Eebbe,  23  S.  D.  242,  117  N.  W.  135. 
384-75  Logan  r.  Davis,  233  U.  S. 
613,  34  S^up.  Ct.  085,  58  L.  ed.  1121; 
WhitcomTj  V.  White,  214  U.  S.  15;  Gert- 
gens  V.  O'Connor,  191  U.  S.  237;  Em- 
mons V.  U.  S.,  175  Fed.  514;  Harvey  v. 
Hollis,  160  '  Fed.  531;  McKenna  v. 
Atherton,  160  Fed.  547;  Ay  res  v.  U.  S., 
42  Ct.  CI.  385;  Old  Dominion  C.  Co. 
V.  Haverly,  11  Ariz.  241,  90  P.  333; 
Little  V.  Williams,  88  Ark.  37,  113  S. 
W.  340;  Baldwin  S.  C.  Co.  v.  Quinn,  46 
Colo.  590,  105  P.  1101;  White  v.  Whit- 
comb,  13  Ida.  490,  90  P.  1080;  Bar- 
ringer  V.  Davis  (la.),  11-2  N.  W.  208; 
Rogers  v.  Co.,  104  Minn.  198,  116  N.  W. 
739;  Lamson  v.  Coffin,  102  Minn.  493, 
114  N.  W.  248;  Kennedy  v.  Dickie,  34 
Mont.  205,  85  P.  982;  Whitehill  v.  C. 
Co.  (N.  M.),  139  P.  184;  Forman  v. 
Healey,  19  N.  D.  116,  131  N.  W.  1122; 
Ross  v.  Stewart,  25  Okla.  611,  106  P. 
870;  Greenamever  r.  Coate,  1'8  Okla. 
160,  88  P.  1054;  Parryman  v.  Cunning- 


ham, 16  Okla.  94,  82  P.  822;  Smith  t'. 
McCIain,  39  Tex.  Civ.  152,  87  £.  W. 
312. 

Recitals  in  decisions. — Parryman  v. 
Cunningham,  16  Okla.  94,  82  P.  832. 
Decision  not  conclusive  (Osborn  v. 
Froyseth,  105  Minn.  16,  116  N.  W. 
1113);  nor  as  to  matters  of  law  gen- 
erally. McKenna  v.  Atherton,  160  Fed. 
547;  Ayres  v.  U.  S.,  42  Ct.  01.  385. 
385-76  Pacific  L.  S.  Co.  v.  Isaacs^ 
52  Or.  54,  96  P.  460;  Knapp  V.  Patter- 
son (Tex.  Civ.),  87  S.  W.  391.  See  Old 
Dominion  C.  Co.  v.  Haverly,  11  Ariz. 
241,  90  P.  333. 

Jurisdiction  must  be  shown.    Pacific  L. 
S.  Co.  V.  Isaacs,  supra. 
385-77     Fast    v.    Waleott,    38    Okla. 
715,  134  P.  848. 

385-79  See  James  v.  Germania  I. 
Co.,  107  Fed.  597,  46  C.  C.  A.  476;  Le- 
Marchel  v.  Teagarden,  152  Fed.  663- 
Smith  V.  McClain,  39  Tex.  Civ.  152,  87 
S.   W.  212. 

385-81  See  Osborn  v.  Froyseth,  105 
Minn.  16,  116  N.  W.  1113;  Kennedy  v. 
Dickie,  34  Mont.  205,  85  P.  982;  Cagle 
V.  Dunham,  14  Okla.  610,  78  P.  561; 
Greenameyer  v.  Coate,  18  Okla.  160, 
'88   P.    1054. 

Ex  parte  hearing. — Miller  ??.  Margerie, 
149   Fed.  694,  79  C.  C.  A.  382. 
386-82     Kennedy  v.  Dickie,  34  Mont. 
205    85  P    982 

386-83  Wash.,  etc.  Co.  v.  U.  S.,  234 
IJ.  S.  76,  34  Sup.  Ct.  735,  58  L.  ed. 
1320. 

386-84  Small  v.  Rakestraw,  196  IT. 
S.  403. 

Must    l)e    pleaded. — Pacific    L.    S.    Co. 
r.  Isaacs,  52  Or.  54,  96  P.  460. 
387-85     Harvey    v.   Holies,   160    Fed. 
531. 

387-86  Townsite  trustee  in  Alaska 
within  principle.  Miller  v.  Margerie, 
149  Fed.  694,  79  C.  C.  A.  382. 
388-87  Register's  tract  book. — 
Nurnberger  v.  U.  S.,  156  Fed.  731,  84 
C.  C.  A.  377. 

Abbreviations  in  tract  book  explained. 
Nurnberger   r.  U.   S.,   supra. 
388-88     Not   overturned   after   lapse 
of   fifty   years.     LeiMarchel  v.   Teagar- 
den, 152  Fed.  662. 

Possession  of  wild  and  vacant  lands 
presumed  to  be  in  the  record  owner. 
Brannock  v.  McHenry,  352  Mo.  1,  158 
S.  W.  385. 

In  Texas. — Smithers  v.  Lowrance,  100 
Tex.    77,    93    S.    W.    1064;    Wilkins   V. 


1532 


ri  iiLic  LA.\ns 


V-l      1M 


Clawson,    50   Tex.    Civ.    82,    110    S.   W.    397-27    Iinlcfinito  dffscriptiori.    !!ru;.l 
103.  :  vi-ll    r.    Moa'an,    142    N.   C.    iTTj,    TjT,   S. 

3S8-90     noward   v.  Perrin,  200  U.  S.  '  E.    ?A'). 


71;    Boynton    v.    Asliabraiiner,    75    Ark 

415,    88    S.    W.    566,     1011,    t>l     S.    W. 

20    (under    statute    copies   as    effective 

as    ori^'inals);    Pardee    i".    Schanzlin,    3 

Cal.    App.    597.    86    P.    812;     T^lack     r. 

E.    Co.,    237    111.    500,    86    N.    E.    1065; 

Smitliers  r.  Lowrance,  100  Tex.  77,  93 

S.    W.    1064;     Keith    r.    Guedrv     (Tex. 

Civ.),   114  S.   W.   392;   Sylvester  r.  S., 

46  Wash.  5S5,  91   P.  15. 

389-91     Ilowdashell   r.  Krenning,  103 

Va.  30,  48  S.  E.  491;  Virjriiua.  etc  Co. 

V.  Co.,  101  Va.  723,  45  S.  E.  291.    See 

408-82. 

Iioss  of  original  patent  or  inability  to 

produce  must  be  shown.     Cuvinpton   r. 

Berry,    76    Ark.    460,    88    R.    W.    100."; 

Bovnton  V.   Ashabranner,   75    Ark.    415, 

88  "S.   W.    566.    ion,   91    R.    W.    20. 

390-94     Certificate    of    commissioner. 

Smithors  r.  Lowrance,  100   Tex.   77,  93 

S.    \V.    1064. 

391-95     Trimble     v.     Burroughs,     41 

Tex.  Civ.  .554.  95  S.  W.  614. 

391-98     Eobortson    v.   Brothers    (Tex. 

Civ.),   139  S.   W.   6.57;   Flvnt   f.   Tavlor 

(Tex.   Civ.),   91   S.   W.   864. 

392-1     Black    v.  R.    Co.,   237   Til.   500, 

86   y.   E.   10&5. 

392-2     Stewart  V.  Co.,    200    Mo.   281, 

98   S.    W.    767. 

392-3     Pacific    L.    S.    Co.    v.    Isaacs, 

.52  Or.  54.  96  P.  460. 

393-5     Tallev    v.   Lamar    Countv.    104 

Tex.   295,    137"  S.   W.    1125,   ,ifr.    127    S. 

W.    272.      See    Kerr    v.    Snow.len    (Cal. 

App.),    140    P.    704. 

394-7     Little  v.  Williams.  88  Ark.  37, 

113    S.   W.   340,   character   of  land. 

Official   survey    not    o]>en    to    collateral    31    L.   D 


400-39     Evidence    of    cancellation.— 

Smithcrs    r.    Ix)\vrance,    100    Tex.    77, 

93   S.   W.   1064. 

Bight  to  cancel  pat«nt  berauw  of  fraud 

must    be    atTiriii.'if  i\  fly    »ho\vn    bv    i-1«;i' 

'oii\incing  »'vid«'ncr       ''     '  f".       ' " .' 

Fed.  948. 

400-44     Eastern,  et^'    <  o.   r.    Mr<isiinn. 

147  Fed.  807;  .lohn!«on  r.  Co..  2  Alaska 

224;    North   H.-rnp^tcad   r.   Eldrid^'o,   HI 

App.   Div.    7'^•»,   ;.s    N.   Y.   S.   157;    RorJt 

House  Fork   L.   Co.  r.   Gray    (W.   Va.i. 

80  S.  E.  821. 

401-48     See  M'-<"nrkcll  r.  Herron.  ICS 

Ta.    "Jl,    If •3    N.    \V.   '.<'.^. 

Absence    enforced    by    law    do<»!«    not 

show  abandonment.   Huffman  r.  Smvth. 

47  Or.  573.  H4  P.  *<0. 

401-49     Barrinper  r.  Davig  (Ia.\  112 

N.  W.  208. 

402-53    Iowa   I?.   L.   Co.   r.   Fehrinjr, 

126    la.   1,   mi    N.   W.   120. 

44)3-56     State    of    Illinois.    30    L.    D. 

12*^;    S.    r.   K.  Co.,  30   L.   D.    120. 

State    patent   to    s:wanip    land- — Mouli- 

orre    r.    ((i.n.    116   1,:.     v;-      jt    -5     1"? 

Character   of   land 

iiiiiicl  by  ruling'  ni  !"• 

ment,   in  absence  of   frauil   or    uubtak«>. 

:\rorrow  r.  fo.  (Or.).  10]  P.  171. 

403-57     White   r.  To.,   100   Minn.   1«. 

110  \.  W.  371. 

404-GO     .«?.•<>  lloylo*  r.  8.,  33  L.  P.  5«. 

Federal     patent. — Kerns    r.     Ij^,     1*2 

Fed.  9"*5. 

405-62     Robert    L.    Sheppard.    32    L. 

D.  474. 

405-63     Crav  Eaplo  O.  Co.  r.  Clarke. 


3n.1. 


attack.  Kneoland  f.  Korter,  40  Wash. 
359.   82   P.    60<<. 

Map  and  field  notes. — CofKlson  r.  Fitz- 
perald.  40  Tox.  Tiv.  619,  90  S.  W.  898. 
Correct  acreage  ]iresumed  shown  by 
poverninent     survev.       Turtis    L.     &     L. 

Co.  t'.  Co.,  137  Wis.  341.  ^^^  x.  w. 

853 

391-8  Bradshaw  r.  Edelen.  19-1  Mo. 
610.  92  S.  W.   691. 

394-9     U.  S.   r.  Co..  196  IT.  S.   573. 
395-13     Notice    card.      Slauphter    v. 
Coo|>or    (Tex.   Oiv.\   107   S.   W.   897. 
396-19     Parol   proof.   P.   r.  Christian. 
14  1   ^fi.h.   247.  107  N.  W.  919. 
397-22     Little    r.    Williams,    S*'    Ark. 
37,    113    S.    W.    340,    in    collateral    pro- 
ceedings though  survey  erroneous. 

1533 


405-67     Little    r.    Williama.    88    Ark. 

37,   113   S.   W.   3|n. 

i05-69     Chauvin  r.  Com.,  121  L«,  10, 

4^   S.    38. 

405-70     Povlcs  r.  S..  S3  L.  D.  M. 

40e-73     BmvIcs    r.    5»..    33    L.    !>.    .V<; 

Marv   r.  Poflin,  .•V2  L.   D.   12«:   State  of 

Minnesota.  32  L.   P.   ««;   Stato  of   Hll 

nois,  30  L.  D.  128;  Took  r.  S.,  33  L    O. 

47. 

407-75     State    of    Illlnoia,    30    L.    P. 

128. 

407-76     Moverji    r.    Fopnrtv,    140   la. 

701     110   N.   W.   I.'i9. 

407-7R     S.I100I   I/»nd.   31    L.   P.   212 

408-82      1'..Mier     r.     Hiirr,     W      .^rk. 

''21      126    F     W.    714;    T^IK    r.    R     fo.. 

61  Misc.  IJK*.  113  N.  Y.  8.  177:  House- 
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man  v.  Co.,  214  Pa.  552,  64  A.  379; 
Smithers  v.  Lowrance,  100  Tex.  77,  93 
S,  W.  1064;  Flores  v.  Hovel  (Tex, 
Civ.),  125  S.  W.  606;  Holt  v.  Cave, 
38  Tex.  Civ.  02,  8-5  S.  W.  309. 
Absence  of  seal  immaterial, — San  Au- 
gustine County  V.  Madden,  39  Tex.  Civ. 
257,  87  S.  W.  1056. 
Fraud  in  obtaining  patent  not  pre- 
sumed. Henshall  r.  Marsh,  151  Cal. 
289,  90  P.  693;  Waring  i\  Loomls,  48 
Wash.  541,  93  P.  1088. 
409-83  Bealmear  r.  Hutchins,  148 
Fed.  545,  78  C.  C.  A.  231;  Belcher  v. 
Harr,  94  Ark.  221,  126  S.  W.  714;  Wor- 
cester v.  Kitts,  8  Cal.  App.  181,  96  P. 
335;  Houston  t\  S.,  124  Ga.  417,  52  S. 
E.  757;  Coulthard  r.  Mcintosh,  143  la. 
389,  122  N.  W.  233  (not  conclusive  of 
jurisdiction) ;  C.  v.  James,  138  Kv, 
472,  128  S.  W.  338;  Witt  r.  Middleton, 
27  Ky.  L.  R.  831,  86  S.  W.  968;  Chau- 
vin  V.  Com.,  121  La.  10,  46  S.  38;  Frell- 
sen  V.  Crandell,  120  La.  712,  45  S.  558; 
Holland  v.  Netterberg,  107  Minn.  380, 
3  20  N.  W.  527;  Price  v.  Loe,  56  Wash. 
253,  105  P.  469. 

No  presumption  on  direct  attack  if 
want  of  authoritv  not  shown.  S.  v. 
Co.,  56  Or.  383,  106  P.  780. 
Patent  must  be  void  on  face  to  be  im- 
peached collaterallv.  Lally  v.  R.  Co., 
61  Misc.  199,  113  N.  Y.  S.  177. 
Presumed  township  full  congressional 
one,  and  if  right  to  sell  school  lands 
dependent  on  their  being  situated  in 
fractional  township  fact  must  be 
proved.  Doddridge  v.  Patterson,  222 
Mo.  146,  l2l  S.  W.  72. 

Becitals   in   patents   presumed   true. — 

Bovnton  r.  Ashabranner,  75  Ark.  415, 
88 "S.  W.  566,  1011,  91  S.  W.  20;  War- 
ner V.  S.  Co.  V.  Morrow,  48  Or.  258, 
86  P.  369. 

410-86  Donovan  v.  R.  Co.,  137  N.  Y. 
S.  113;  MeCauley  v.  Grim,  115  Va.  610, 
79  S.  E.  1041. 

410-87    See  Havnes  -v.   S.,   100  Tex. 

426,  100  S.  W.  912. 

411-92  Bealmear  v.  Hutchins,  134 
Fed.  257;  Fuller  v.  Keesee,  31  Ky.  L. 
E.  1099,  104  S.  W.  700;  Morgan  v. 
Armstrong  (Tex.  Civ.),  102  S.  ^Y.  1164. 
North  Carolina. — Walker  r.  Carpenter, 
144  N.  C.  674,  57  S.  E.  461;  Bowser 
r.  Wescott,  145  N.  C.  56,  58  S.  E. 
748.  See  Lumber  Co.  v.  Coffev,  144 
N.  C.  560,  57  S.  E.  344;  Smithers  r. 
Lowrance,  100'  Tex.  77,  93  S.  W.  1064; 
Morgan  v.  Armstrong   (Tex.  Civ.),  102 


S.  W.  1164;  S.  V.  Jadwin  (Tex.  Civ.), 
85  S.  W.  490. 

411-93  Party  asserting  land  granted 
without  jurisdiction  must  maintain 
contention.  Coulthard  v.  Mcintosh, 
143  la.  389,  122  N.  W.  233. 
411-94  Certificate  of  occupancy, 
conclusive  as  to  holder's  right  to  other 
school  land.  Zettlemever  y.  Shuler,  52 
Tex.  Civ.  648,  115  S.  W.  78. 
411-95  Barnes  v.  Williams,  102  Tex. 
444,  119  S.  W.  89;  Gilmore  v.  Lock- 
wood,  57  Tex.  Civ.  616,  124  ».  W.  Ill, 
noting  that  Williams  i\  Barnes  (Tex. 
€iv.),  Ill  S.  W.  432,  was  reversed  in 
Barnes  r.  Williams,  supra.  See  Bieber 
V.  Lambert,  152  Cal.  557,  93  P.  94. 
411-96  Duplicate  deed,  duly  authen- 
ticated by  seal  of  commissioner,  evi- 
dance  of  title.  Thornton  v.  Smith, 
88  Ark.  543,  115  S.  W.  677. 
411-97  Corrigan  v.  Fitzsimmons,  97 
Tex.  595,  80  S.  W.  989;  Stollev  r.  Lil- 
wall,  38  Tex.  Civ.  48,  84  S.  AV.  689. 
But  see  Knippa  'v.  Brown  (Tex.  Civ.), 
82  S.  W.  658. 

Certificate  presumptive  evidence  of 
title.  Dean  r.  Dunn,  9  Cal.  App.  352, 
99  P.  380. 

Eecognition,  in  statutory  manner,  of 
rights  of  purchaser  of  school  lands  by 
proper  state  officers,  presumptive  evi- 
dence of  title  against  one  claiming 
under  subsequently  rejected  applica- 
tion. Barnes  v.  Williams,  102  Tex.  444, 
119  S.  W.  89. 

412-2  Magee  v.  Paul  (Tex.  Civ.),  159 
S.  W.  32.5. 

412-3  Magee  t'.  Paul,  supra. 
413-7  Possession  under  sale.  Jones 
V.  Wright,  98  Tex.  457,  84  S.  W.  1053. 
413-8  Abandoned  survey.  Fuller  u. 
Keesee,  31  Kv.  L.  R.  1099,  104  S.  W. 
700. 

413-10  S.  V.  Lumb.  Co.  (Tex.  Civ.), 
159  S.  W.  391. 

414-13     Wilkins  v.   Clawson,  50  Tex. 
Civ.    82,    110   S.   W.   103. 
415-15     Frasier  v.  Gibson,  140  N.  C. 
272,  52   S.  E.   1035. 

Corrections  in  original  field  notes.— 
Ward  v.  Forrester  (Tex.  Civ.),  87  S. 
W.  751. 

415-16  Entries  in  surveyor's  book. 
Asher  r.  Brashear,  28  Ky.  L.  R.  1012, 
90  S.  W.  1060. 

415-19    Waiver    of    rule    concerning 
surveys    not    shown.      General    Prop.    r. 
Force,  72  N.  J.  "Eq.  56,  68  A.  914. 
416-24     Series    of    entries    made    at 
same  time  shown  to  prove  entry  special 
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and  that  one  eommunicateil  with  an- 
other and  began  at  established  point. 
Breckenridge  C.  Co.  v.  Scott,  121  Tenn. 
88,  114  S.  W.  930. 

417-30  Comp.  Breekenridge  C.  Co. 
t.  Scott,  121  Tenn.  88,  114  S.  W.  930. 
417-33  Stanford  v.  Bailev,  122  Ga. 
40-1,  50  S.  E.  161. 

419-41     See  Pa/trick  i;.  Barnes   (Tex. 
Civ.),  163  S.  W.  408. 
419-44     Jones  v.  Wright  (Tex.  Civ.), 
92  S.  W.  1010. 

419-45  Phares  v.  Gleason,  73  Kan. 
604,  85  P.  572;  Spencer  v.  Smith,  74 
Kan.  142,  85  P.  573;  True  r.  Brandt, 
72  Kan.  502,  S3  P.  826;  Porrv  r.  Ruth- 
erford, 39  Tex.  Civ.  477,  S7  S*^.  W.  1054. 
Temporary  absence  no  evidence  of 
abandonment  if  intent  to  return.  Bus- 
tin  i\  Eobison,  102  Tex.  526,  119  S. 
W.  1140. 

420-46  Date  of  deed  from  state. — 
Patton  V.  Terrell,  101  Tex.  221,  105 
S.   W.  1115. 

Lease  of  school  land. — Trimble  r.  Bor- 
roughs,  41  Tex.  Civ.  5.-4,  95  S.  W.  614. 
Canceliatiwn  of  lease. — Bradford  c 
Brown,  37  Tex.  Civ.  323,  84  S.  W.  392; 
Trimble  r.  Borroughs,  41  Tex.  Civ.  554, 
95  S.  W.  614. 

Copy  of  award  of  land  to  third  party, 
made  after  sale  by  and  to  parties,  ad- 
missible to  show  original  sale  by  state 
forfeited  before  grantee  conveyed. 
Slaughter  r.  Cooper,  56  Tex.  Civ.  169, 
121  S.  W.  173,  (list.  Pmithers  r.  Low- 
rance,  100  Tex.  77,  93  S.  W.  1064. 
Declaration  of  forfeiture  of  school  land 
not  conclusive  on  purchaser.  Zettle- 
mever  v.  Shuler,  52  Tex.  Civ.  648,  11,1 
S.  W.  78. 

Payment  of  taxes  shown  to  prove  state 
has  parted  with  title.  Bardin  r.  Ins. 
Co.,  82  S.  C.  35S,  64  S.  E.  165. 
Location  of  public  lots  in  tract  of 
granted  land  shown  by  secondary  evi- 
dence. In  re  Ring,  104  Me.  544,  72 
A.  548. 

42(N47  Settlement  shown.  Smith  ;•. 
Florence,  43  Tex.  Civ.  557,  96  S.  W. 
1096. 

-120-50  Babb  r.  Co.,  150  N.  C.  139. 
63  S.  E.  609  (burden  of  showing  land 
vacant  and  unappropriated  on  plaintiff, 
if  proceedings  contested) ;  Barnes  '". 
Williams,  102  Tex.  444,  119  S.  W.  89; 
Smith  r.  Hughes,  39  Tex.  Civ.  113.  86 
S.  W.  936. 

Facts  constituting  cause  for  forfeiture 
must    be    shown    by    party    claiming. 


Keith  V.  Guodrv,  103  Tex.  16o,  122  S. 
W.   17. 

Subsequent  applicant  must  show  inva- 
litlity  of  prior  applicant's  title.  Bie- 
ber  V.  Lambert,  152  Cal.  5.j7.  93  P. 
94;  Eisdon  r.  Steyner,  9  Cal.  App.  344, 
99  P.  377  (especially  if  latter  in  poB- 
session) ;  Dean  r.  Dunn,  9  Cal.  App. 
352.  99  P.  380. 

420-51  Invalidity  of  prior  entry. — 
Frasier  r.  (mIi^oii,  Hn  X.  ('.  27l',  52 
S.  E.  1035.  Land  agent  alleging  i  .r- 
tain  reserved  lots  in  trai-T^iot  !i>.  ;it<d 
in  severalty  must  prove  fact;  but  if 
grant  shows,  prosum])tlvcly.  agent's  au- 
thority to  institute  procecdinp.  land- 
owner must  produce  evidence  to  oon- 
trarv.  In  re  Ring,  104  Me.  544,  72 
A.  545. 

Priority    of    settlement. — Christisen    r. 
Bartlctt,   7-:   Kan.    11^.   ;•."    V.   11.^0. 
Claimant  under  later  award  must  show 
]irior  sale  voi<l.     Zettleniever  r.  Shuler, 
52  Tex.  Civ.  048,  115  S.  W.  7R. 
Forfeiture  must  be  established.     Keith 
r.  Guedrv    (Tex.  Civ.),   Ill   S.  W.  392. 
423-59  Surghenor  r.  Taliaferro   (Tex 
Civ.).  9S  S.  W.  6}8. 
423-60    Recitals  in  ancient  deeds. — 
8.    r.   Bruni,   37   Tex.   Civ.   2,   '=i3   ;?.    W. 
209. 

Ancient  possession  not  presumptive  evi- 
dence  of  grant  or  of  confirmation.  Son* 
r.  Co..  14  X.  M.  511,  9^  P.  170. 
421-62  Grant  bv  King  of  Spain 
shown.  S.  r.  Ortiz,"  99  Tex.  47,'3,  90  S. 
W.  10S4. 

425-71  Virginia  grants. — Certified 
copies  of  a  Virginia  grant  is  admis>iMo 
as  evidence  of  title.  William  .lames' 
Sons  Co.  r.  Crouch  (W.  Va.),  79  S.  E 
815. 

427-80  TIerrick  r.  Bofjuillas,  200  U 
S.   96. 

432-3  Hamilton  r.  S.  (Tex.  Cr.),  153 
S.  W.  1117. 

434-12  Davidson  r.  Ryle  (To5c.\  12 1 
S.  W.  616  (of  indorsement  of  pay- 
ment). See  Sullivan  r.  Solis,  52  Tex. 
Civ.  464,  114  S.  \V.  4.56. 
431-14  Hamilton  r.  S.  (Tex.  Cr.), 
1."2  S.  W.  1117:  Sullivan  r.  Solis.  supra. 
436-24  Character  of  adjacent  land. 
TT.  S.  r.  Co.,  121  Fed.  .50  J.  57  C.  C.  A. 
624;  U.  S.  r.  Rossi,  133  Fed.  3^^,  G6 
C.  O.  A.  442;  T-vnch  r.  U.  S.,  138  Fed. 
.'■.35.  71  <".  C.  A.  .59. 
Expert  miner  may  give  opinion  of 
value  of  land  for  pLirer  mining.  An- 
derson r.  U.  S.,  152  Fed.  «7,  81  C.  C.  A, 
311;  Lynch  r.  U.  S.,  supra. 
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436-25     Lynch  v.  U.  S.,  138  Fed.  535, 

71  C.  C.  A.  59;  Anderson  r.  IT.  S.,  supra. 
Certificate    of    sale    conclusive    as    to 
land's    character    in    collateral    action. 
•S.  V.  Co.,  109  Minn.  1&5,  123  N.  W.  412. 
436-29     U.   S.   V.  Co.,   117   Fed.   481, 
(54  0.  C.  A.  303;   S.  v.  Co.,  102  Minn. 
470,   114   N.  W.   738. 
Defendant's   good   faith. — Anderson    v. 
V.  S.,  152  Fed.  87,  81  C.  C.  A.  311. 
437-33     Carroll    v.    U.    S.,    154    Fed. 
425,    83    C.    C.    A.    245;    Krause    f.    U. 
S.,   147   Fed.  442,  78  C.  C.   A.  642. 
437-33     Altenberg  v.  Fogarty,  31  L 
D.  112. 

439-44  Evans  v.  Dawes,  35  L.  D. 
'332. 

442-53  Harkrader  v.  Goldstein,  31 
L.  D.  '87;  Purtle  v.  Steffee,  31  L.  D. 
400;  Morris  t\  Svor,  114  Minn.  303, 
131  N.  W.  324. 

The  petitioner  has  the  burden  of  prov- 
ing himself  entitled  to  registration  of 
the  premises  as  described  in  the  appli- 
cation. Temple  'v.  Benson,  213  Mass. 
138,  100  N'.  E.  63. 

443-54  Fred  Lidgett,  35  L.  D.  371. 
443-61  Long  period  of  abandon- 
ment. Chesser  v.  O'Neil,  30  L.  D.  294. 
444-62  McKee  v.  West,  55  Tex.  Civ 
460,  118  S.  W.  1135. 
444-65  Proof  of  service  of  notice  by 
mail.  9chmiedt  v.  Enderson,  35  L.  D. 
307. 

444-67  Judgment  in  divorce  suit. 
Jacoby  V.  Kubal,  31  L.  D.  382. 
444-68  Unauthorized  record  without 
probative  force.  Slaughter  v.  Cooper, 
56  Tex.  Civ.  169,  121  S.  W.  173. 
445-69  McKeand  r.  Waring,  35  L 
D.  147. 

Judicial  notice. — Hallquist  r.  Cotton, 
35  L.  D.  625. 

448-89  State  of  Illinois,  30  L.  D. 
128. 


PUBLIC  POLICY 

Burden  of  proof.  452-6;  Violation  of 
anti  monopoly  act,  452-6. 
450-1  Action  of  postal  authorities 
in  excluding  from  mails  literature  re- 
lating to  such  scheme  under  investiga- 
tion immaterial.  Baldwin  v.  Moser 
(la.),  123  N.  W.  989. 
Party  asserting  particular  contract 
against  public  policy  must  prove  it. 
James  Quirk  M.  Co.  v.  R.  Co.,  98  Minn. 
22,  107  N.  W.  742. 


451-2  Hall  V.  Co.,  56  Fla.  324,  47 
S.  609  (information  obtained  from 
other  reliable  sources);  Mutual  Life 
Ins.  Co.  V.  Durden,  9  Ga.  App.  797,  72 
S.  E.  295;  Zeigler  v.  Bk.,  245  111.  180, 
91  N.  E.  1041  (and  constant  practice 
of  government  officials) ;  Chicago  v. 
E.  Co.,  146  111.  App.  403. 
452-6  See  Butler  v.  Agnew,  9  Cal. 
App.  327,  99  P.  395. 
Violation  of  anti-monopoly  act. — All 
circumstances  connected  with  sale  of 
business  of  individuals  to  corporation 
and  scope  of  restrictive  covenants  ac- 
companying are  to  be  regarded  in  as- 
certaining purpose  of  purchaser.  Num- 
ber of  purchases  material.  Declara- 
tions of  purchasers,  officers  and  agents 
in  discharge  of  duties  and  its  acts  in 
the  conduct  of  business  are  relevant. 
These  last  shown  to  aid  in  arriving  at 
intent.  Effect  of  contracts  made  be- 
tween third  parties  prior  to  defend- 
ant's incorporation  shown  where  it  be- 
came successor  to  rights  of  one  of  par- 
ties and  made  use  of  them.  And  so  of 
contracts  made  thereafter  and  acquired 
by  it.  P.  v.  Co.,  120  N.  Y.  S.  443. 
Presumption  in  favor  of  validity  of 
contract  not  void  on  face.  Barteldes 
V.  Co.,  23  Okla.  675,  101  P.  1130. 
Burden  on  party  loaning  corporation 
money  on  illegal  contract  to  show  it 
ought  to  recover  same  on  equitable 
grounds  by  proving  borrower  benefited 
thereby.  Standard  S.  &  L.  Assn.  v. 
Aldrich,  163  Fed.  216,  89  C.  C.  A.  646. 
452-7  Shown  that  other  like  devices 
were  on  market  to  meet  contention  that 
one  in  question  would  not  have  the  ad- 
vantages of  monopoly.  Twentieth  C. 
Co.  V.  Quilling,  136  Wis.  481,  117  N. 
"W.  1007. 

452-9  Dunbar  v.  Co.,  238  111.  456, 
87  N.  E.  521,  intent  of  seller  of  stock 
to  completing  corporation. 
452-10  Ft.  Smith  L.  &  T.  Co.  v. 
Kelley.  94  Ark.  461,  127  S.  W.  975,- 
Leeds  v.  Townsend,  228  111.  451,  81 
N.  E.  1069,  13  L.  E.  A.  (N.  S.)  191; 
Superior  C.  Co.  v.  Co.,  236  111.  83,  86 
N.  E.  180;  Harbison  r.  Shirley,  139  la. 
605,  117  N.  W.  963;  Baldwin  v.  Moser 
(la.),  123  K  W.  989;  Horn  v.  Gibson, 
24  Okla.  481,  103  P.  563. 
Contracts  in  restraint  of  tradje,  not 
presumed  contrary  to  Sherman  anti- 
trust act.  Harbison-W.  R.  Co.  v.  Stan- 
ton, 227  Pa.  55,  75  A.  98:8. 
Constitution  of  alleged  monopolistic 
organization    admissible,   but   not   con- 
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elusive  unless  clear  in  terms.  ITowell 
V.  S.,   83   Xob.  44S.  120   N.   W.   139. 

Rule  of  presumptive  innocance  and  rea- 
sonable doubt  aiq.lios  in  defendant's 
favor  wlicre  prosecuted  for  violation 
of  anti-monopoly  statute.  P.  v.  Co., 
supra.  But  proof  beyond  reasonable 
doubt  not  necessary  if  allepatioiis  of 
plaintiff  ean  bd  established  without 
showing  violation  of  penal  statute. 
Dunbar  v.  Co.,  238  111.  456,  87  N.  E. 
521. 

Presumption  contracting  parties  con- 
templated only  reasonable  restraint. 
Artistic  P.  Co.  r.  Boch,  76  N.  J.  Eq. 
533,  74  A.  6Sn. 

Local  conditions  connected  with  busi- 
ness companies  proposing  consolidation 
before  and  about  time  contract  pro- 
vided shown.  Telephone  Co.  v.  Co., 
7  O.  N.  P.  (N.  S.)  425. 


QUO    WARRANTO 

454  In  procecilings  against  a  corpor- 
ation for  franchise,  evidence  that  prop- 
erty claimed  to  have  been  |>aid  for 
capital  stock  had  never  been  jiaid,  is 
admissible.  Flovd  V.  S.,  177  Ala.  169, 
59  S.  280. 

454-1  S.  r.  Waldrop,  15S  Ala.  S6.  4.S 
S.  394;  P.  V.  Stratton,  33  Colo.  464,  81 
P.  345;  S.  v.  Clark  (Conn.),  89  A.  172; 
S.  r.  Hatch,  82  Conn.  132,  72  A.  575; 
S.  r.  Kuhng  (Del.),  89  A.  1;  P.  r. 
O'Connor,  239  111.  272,  87  N.  E.  1016; 
S.  i\  Johnson,  173  Tnd.  14,  89  X.  E. 
393;  P.  r.  "Raffertv,  154  App.  Div.  767, 
139  N.  Y.  S.  572;  C.  r.  Holler,  31  Pa 
C.  C.  267. 

456-3  S.  r.  Board  (S.  D.),  IJ."  X. 
W.  548. 

458-9     S.  r.  H.  Co..  80  Xeb.  333.  114 
N.  W.  42L',  14  L.  R.  A.   (X.  S.)   .3.36. 
Admission   bv    default,    conclusive.      P. 
r.    O'Connor"    239    HI.    272.    87    N.    E 
1016. 

458-10  Merits  of  controversy  not  <\c- 
terminable  on  allidaxits  :iiid  counter- 
affidavits.  P.  V.  Blake,  111  111.  App. 
246. 

All  facts  connected  with  agreement  al- 
leged violating  laws  concerning  monop- 
olies weighed  regardless  of  individual 
importance.  Ownership  of  stock  of  cor 
porations  involved  material  circum- 
stance and  existence  of  rebate  system 
S.  V.  Co.,  318  Mo.  I,  116  S.  W.  902. 
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Interference     with      ertinffuuthmev'        ' 

fire,    .5X2-11;     Jnadequale    lru\ 

574-84 ;  Diversion  of  undcryrn 

575-89;     Violation    of    Uiw     »•  i 

care    of    ammah,    576-94;     Ti  ' 

safety   apph'mirr    law,    .'»76  04 ;     /■ 

of  arcommrtiliiti'iu,  576-94;  Runnxn// 

on    Sundat/,  576  94;   Indictment  for     -. 

vino    trains    at    unsafe    rate    of    $peed, 

576-94. 

4f57-l     Illinois   C.   R.   Co.   r.   O'Xeill, 

177    Fed.    328,    100    C.    C.    A.    ''''>•      '^^ 
Louis,  etc.  R.  Co.  r.  .*>ummer-. 
3.58,   97    C.    C.   A.   32*<:    St.    L        .      • 
R.    Co.    r.   rTiaF-ninn,    140   Fed.    l£v,   71 
C.    C.    A.    523;    St.    I^ouJH.    etc.    Co.    r. 
Zerr  (Ark.).  16G  R.  W.  .'>7ri;   Sea' 
etc.   R.    Co.   V.   Smith.  53    Fla.   37 
S.   235;    Stuart's   Admr.   r.   R.  Co..    U<1 
Kv.   127,  142  S.  W.  232;   Holdor  r    R 
Co.,  160  X.  C.  3,  75  S.  E.  1094;  C 
Billintrslev  r.  Xashville,  etc.  R.  Co  . 
Ala.    342,"  58   S.    433    (by    statute > :    m. 
Louis,  etc.  R.  Co.  r.  Standifor.  8]   Ark. 
275,  99  S.  W.  81;  Same  r.  Graham.  «13 
Ark.  61,  102  S.  W.  700;  .Johnson  r.  L.  & 
X.  R.  Co..  59  Fla.  .305.  52  S.  19.'.;  .'   •  ■  - 
r.   Co..   56  Fla.  4.52,  47  S.   1    (»ta' 
Smith    r.    R.    Co..   5   Ga.    App.    21 
S.    E.   1020    (in   certain  cases,  by 
ute);    Ellenberg  r.   R.  Co..  5  G.i'. 
3S9.   63   S.    E.   2411    (statutory    pr. 
tion  extends  to  all  allegations  of       ' 
tion) ;  Gainsville.  etc  R.  Co.  r.  Aui^ttn, 
137  Oa.  120,  56  S.  E.  2r>4:  Combs  r.  R. 
Co.,  92  Miss.  532,  46  S.  168,  8Utut«. 
See  Central,  etc  R.  Co.  r.  McKey,  13 
Ga.  App.  477.  79  S.  E.  378;   AIn.  &  V. 
R.   Co.  r.  Thornhill   (Mips.).  r<\  S.  rtT4. 
Contra. — "It    is    first    urged 
lant  that  the  court  erred  in   . 
struction    Xo.   1.  at   the   request   uJ    thu 
appellee.      The    inHtruction    is    as    fol- 


lows:     '^You  ai-  .    ■   • 

find   from  a   pr.  <  \  i 

dence  that  the  ]■   i  •  in:    ":i-  •^'  1 

injured    by    hti    cuL'inc    on    >!• 
road   that   this  is  prima    faoi.    .  . 
of    negligence   on    the    part    of   tl 
fendant.'     The  nlipdlci'  «  ,..  it-u- 
tho  operation  of  defend:.  and 

there   was    no   error    mi  '    •'    iu- 

struction.     In  the  c-  L.,  I.  M. 

&    So.    Rv.    Co.    r.    i  Ark.    19. 

96  S.  W  616.  the  court  held:  'Where 
it  is  established  that  the  plaintiff  xvas 
iniured  by  the  operation  of  a  train,  a 
prima  facio  presumption  ariso"  t>ir«t 
the  railroad  was  negligent.'  "    Kansas 
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City  S.  E.  Co.  V.  Drew,  1(>3  Ark.  374, 
147   S.   W.   50. 

467-2  Virginia,  etc.  E.  Co.  v.  Hawk, 
160  Fed.  348,  87  C.  C.  A.  300;  Mont- 
gomery, etc.  Co.  (Ala.),  62  S.  311; 
Southern  'Co.  v.  Smith,  163  Ala.  174, 
50  S.  390;  Southern  E.  Co.  v.  Stewart, 
153-  Ala.  13i3,  45-  S.  51;  St.  Louis,  I. 
M.  &  S.  E.  Co.  V.  Wirbel,  104  Ark. 
236,  149  S.  W.  92;  Buchanan  v.  E.  Co., 
1  Boyce  (Del.)  S3,  75  A.  872;  Fla.,  etc. 
Co.  V.  Jackson,  65  Fla.  393,  62  S.  210; 
.Smith  t\  E.  Co.,  5  Ga.  App.  219,  62  S. 
E.  1020;  Gibbons  v.  E.  Co.,  263  111. 
266,  104  N.  E.  1063;  Humason  v.  E. 
Co.,  259  111.  46i2,  102  N.  E.  793,  aff. 
176  111.  App.  329;  Kujawa  v.  E.  Co., 
175  111.  App.  325;  Stuart's  Admr.  v. 
E.  Co..  146  Ky.  127,  142  S.  W.  232; 
Manning  v.  E.  Co.  (La.),  64  S.  925; 
Jones  V.  E.  Co.,  121  La.  39,  46  S.  61; 
Johnson  v.  Co.,  197  Mass.  302,  83  N.  E. 
874;  Helback  v.  E.  Co.,  125  Minn.  155, 
145  N.  W.  799;  Dahmer  V.  E.  Co.,  48 
Mont.  152,  136  P.  1059,  142  P.  209; 
Wise  V.  E.  Co.,  81  N.  J.  L.  397,  80  A. 
459;    Holder   iK   E.    Co.,    160    N.    C.    3. 

75  S.  E.  1004;  Duffy  V.  E.  Co.,  144  N.  C. 
26,  56  S.  E.  557;  Harbert  v.  E.  Co., 
78  S.  C.  '537,  59  S.  E.  644;  Houston 
E.  &  W.  T.  E.  Co.  V.  Foster  (Tex. 
Civ.),  142  S.  W.  846;  Houston,  etc.  E. 
Co.  r.  Sallee,  56  Tex.  Civ.  23,  120  S. 
W.  216;  Whitney  v.  E.  Co.,  50  Tex. 
Civ.  1,  110  S.  W.  70;  Caldwell  v.  E. 
Co.,  54  Tex.  Civ.  399,  117  S.  W.  488; 
Holland  ty.  E.  Co.,  55  Wash.  266,  104 
P.  252;  Carnefix  v.  E.  Co.  (W.  Va.), 
82  S.  219.  See  supra,  ''Negligence," 
852-51,  vol.  8,  p.  852,  n.  5,  and  supple- 
ment thereto. 

Trainmen  have  right  to  expect  person 
approaching  to  exercise  due  care.  Cook 
r.  E.  Co.,  \30  La.  917,  58  S.  767. 
Presumption  from  injury  to  person 
richtfullv  upon  the  track.  Purifoy  V. 
Mill  Co.',  99  Ark.  490,  138  S.  W.  995: 
Illinois  C.  E.  Co.  v.  Dupree,  138  Kv. 
459,  1'38  S.  W.  334;  McGee  v.  E.  Co., 
214  Mo.  530,  114  S.  W.  33;  SimkoflP  f. 
E.  Co.,  190  N.  Y.  256,  83  N.  E.  15,  liS 
App.  Div.  918,  103  K  Y.  S.  1142; 
Kearns  v.  E.  Co.,  139  N.  C.  470,  52  S. 
E.  131;  Kunz  i\  Co.,  51  Or.  191,  93 
P.    141,   94  P.   504;    Weaver   v.   E.    Co., 

76  S.  C.  49,  56  S.  E.  657;  Eogers  v.  E. 
Co.,  32  Utah  367,  90  P.  1075. 
Evidence  sufficient. — Cleveland  C.  C.  & 
St.  L.  E.  Co.  v.  Lynn,  177  Ind.  311, 
95  N.  E.  577;  Toledo,  St.  L.  &  W.  E. 
Co.  y.  Lander,  48  Ind.  App.  56,  95  N.  E. 


319;  Vandalia  E.  Co.  v.  Baker,  50  Ind. 
App.  184,  97  N.  E.  16;  Illinois  Cent. 
E.  Co.  V.  Ethridge,  144  Ky.  589,  139 
S.  W.  832;  Chesapeake  &  0.  Ey.  Co. 
r.  Banks'  Admr.,  144  Ky.  137,  137  S.  W. 
1066;  Conrad  v.  E.  Co.,  121  N.  Y.  S. 
774,  af.  201  N.  Y.  514,  94  N.  E.  1093, 
Whaley  v.  Vidal,  27  S.  D.  627,  132  N. 
W.  242;  St.  Louis  S.  W.  E.  Co.  V. 
Driver  (Tex.  Civ.),  137  S.  W.  409; 
Cromeenes  f.  E.  Co.,  37  Utah  475,  109 
P.  10. 

Evidence  insufficient.  —  Goudreau  v- 
Connecticut  Co.,  84  Conn.  406,  80  A 
281;  Southern  E.  Co.  v.  Campbell,  9 
Ga.  App.  530,  71  S.  E.  934;  Hammers 
T.  E.  Co.,  128  La.  648,  55  S.  4;  Bonert 
V.  E.  Co.,  130  N.  Y.  S.  271. 
Burden  on  defendant  to  show  injury  in- 
flicted bv  licensee.  Sanders  i".  E.  Co., 
235  Pa.  '105,  73  A.  1010.  Also  where 
injury  occurred  to  person  walking  along 
the  track,  at  a  place  habitually  used 
by  pedestrians,  while  he  was  at  a  safe 
distance  from  train,  in  consequence  of 
a  projection  therefrom.  St.  Louis  S. 
E.  Co.  i\  Wilcox,  57  Tex.  Civ.  3,  121 
S.  W.  5S'8.  Failure  to  give  statutory 
signals  casts  burden  on  defendant  to 
show  plaintiff's  knowledge  of  approach 
of  train  and  practicability  of  avoiding 
danger.  Nashville,  etc.  Co.  v.  Wallace, 
164  Ala.  209,  51  S.  371;  Lee  v.  E.  Co., 
84  S.  C.  125,  65  S.  E.  1031.  It  is  on 
defendant  if  circumstances  justify  in- 
ference of  negligence,  as  where  cars 
ran,  with  no  one  in  charge  of  them, 
over  public  crossing  at  high  rate  of 
speed.  Eowe  77.  E.  Co.,  224  Pa.  405, 
73  A.  456. 

468-S  Montgomery,  etc.  Co.  v.  Co. 
(Ala.  App.),  62  S.  311;  Louisville  &  N. 
E.  Co.  f.  Phillips'  Admr.,  151  Ky.  445, 
152  S.  W.  246;  (insufficieht) ;  Gage  v. 
E.  Co.  (N.  H..),  90  A.  855;  Chicago,  etc. 
E.  Co.  V.  O'Dell  (Tex.  Civ.),  160  S. 
W.  1098. 

See  vol.  8,  p.  851,  n.  1,  and  supplement 
thereto. 

468-4  Burden  controlled  by  the 
rule  of  the  forum.  Jenkins  v,  E.  Co., 
124  Minn.  368,  145  N.  W.  40. 
Circumstantial  evidence  may  establish 
lack  of  contributory  negligence.  Chi- 
cago, etc.  E.  Co.  V.  Daun  (Ind.  App,), 
101  N.  E.  731. 

Conclusive  presumption  of  negligence 
arises  against  one  who  steps  in  front 
of  train  he  could  have  seen  and  heard 
only  where   no   inference,   except   that 
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of  nejjligence,  possible.  Sefcik  v.  K. 
Co.,  223  Pa.  348,  72  A.  787. 
468-5  Starett  v.  R.  Co..  33  Ky.  K 
E.  309,  110  S.  W.  282.  See  Nelson  v. 
R.  Co.,  119  Minn.  347,  138  N.  W.  419. 
468-6  Wabash  R.  Co.  r.  De  Tar,  141 
Fed.  932,  73  C.  C.  A.  166;  Wilson  r. 
E.  Co.  (la.),  142  N.  W.  54;  Gray  f. 
E.  Co.,  143  la.  268,  121  N.  W.  1097 
(in  absence  of  direct  evidence);  Atchi- 
son, etc.  E.  Co.  r.  Hayes,  79  Kan.  542, 
99  P.  1131;  Atchison,  etc.  E.  Co.  v. 
Baumgartner,  74  Kan.  148,  85  P.  822; 
Kunkel  v.  E.  Co.,  18  N.  D.  367,  121  N. 
W.  830;  Missouri,  etc.  E.  Co.  r.  Wall 
(Tex.  Civ.),  110  S.  W.  453;  Eogers  f. 
E.  Co.,  32  Utah  367,  90  P.  1075.  See 
Sherlock  v.  E.  Co.,  24  N.  D.  40,  13S 
N.  W.  976. 

Weight  of  presumption.— Wabash  E. 
Co.  v.  De  Tar,  141  Fed.  032,  73  C.  C. 
A.   166. 

468-7     Pittsburgh  R.  Co.   r.  Scherrer, 
205  Fed.   356,    123    C.   C.   A.   484;    Cop- 
pock  V.  E.  Co.,  174  Fed.  264;   Choctaw, 
etc.    E.    Co.    V.    Bask  ins,    78    Ark.    355, 
93    S.    W.    757;    Fleenor    v.    E.    Co.,    1(5 
Ida.  781,  102  P.  897;  Underwood  i?.  E 
Co.  (Mo.  App.),  168  S.  W.  803;  Magin 
nis    V.   E.    Co.    (Mo.   App.),    165    S.    W 
849;   Weigman  v.  E.  Co.,  223   Mo.   699, 

123  S.  W.  38;  Wade  r.  E.  Co.,  220  Pa. 
578,  69  A.  1112;  Schwarz  v.  E.  Co. 
218  Pa.  187,  67  A.  213;  Hanna  -v.  E 
Co.,  213  Pa.  157,  62  A.  643;  Bracken 
V.  E.  Co.,  32  Pa.  Super.  22;  Ft.  Worth, 
etc.  R.  Co.  r.  Longino,  54  Tex.  Civ.  87, 
118  S.  W.  198.     Contra,  Zaun  V.  E.  Co., 

124  N.  Y.  S.  511,  af.  201  N.  Y.  599, 
95  N.  E.  1142. 

See  Gibbons  v.  E.  Co.,  263  111.  2.66.  104 
N.  E.  1063;  Chicago,  etc.  E.  Co.  r. 
Daun  (Tnd.  App.),  101  N.  E.  731.  But 
see  Young  r.  Erie  R.  Co.,  158  App.  Div, 
14,  143  N.  Y.  S.  176. 
468-8  Rollins  v.  R.  Co.,  139  Fed. 
630,  71  C.  C.  A.  615;  Bressler  r.  R. 
Co.,  74  Kan.  256,  86  P.  472;  Hamilton 
V.  E.,  227  Pa.  1.^7,  75  A.  1058;  South- 
ern E.  Co.  r.  Hansbrough,  107  Va.  73.3. 
60  S.  E.  58;  demons  r.  E.  Co.,  137 
Wis.  387,  119  N.  W.  102.  See  Loftus 
v.  R.  Co.  (Cal.),  137  P.  34. 
469-9  Wabash  R.  Co.  i.\  De  Tar,  141 
Fed.  932,  73  C.  C.  A.  166;  St.  Louis, 
etc.  E.  Co.  r.  Chapman,  140  Fed.  121), 
71  C.  O.  A.  523;  Evans  r.  E.  Co.,  7 
Penne.  (Del.)  458.  80  A.  634,  af.  77 
A.  831;  Folkmire  r.  E.  Co.,  157  Mich. 
159,  121  N.  W.  811;  Mockowik  r.  E. 
Co.,  196  Mo.  55a,  94  S.  W.  256;  Schmidt 


V.  E.  Co.,  191  Mo.  215,  90  S.  W.  136; 
Chabott  V.  R.  Co.  (X.  H.),  88  A.  995; 
Wade  V.  R.  Co..  220  Pa.  578.  69  A.  1112; 
Southern  R.  Co.  r.  Hansbrough,  107 
Va.  733,  60  S.  E.  58. 

Dependent  upon  whether  one  is  walk- 
ing or  riding.  Seo  Jackson  r.  E.  C"o, 
171  Mo.  Api..  4311.  ir>6  S.  W.  1005. 
Whether  plaintiff  should  have  seen  a 
train  is  a  question  for  the  jury,  even 
though  ho  is  required  as  a  matter  of 
law  to  look  and  listen,  since  he  is  not 
required  to  look  in  any  particular  di- 
rection at  any  particular  time.  Cleve- 
land, etc.  R.  Co.  V.  Lvnn,  177  Ind.  31L 
9s   X.   K.  67. 

Presumption  of  negligence  arises  when 
it  is  conclusively  shown  colliding  trail 
was  plainly  visible  to  injured  person 
and  he  had  opportunity  to  avoid  it. 
Carlson  r.  E.  Co.,  itG  Minn.  504,  lOS 
X.  W.  555. 

469-10  Grand  Trunk  E.  Co.  r.  Hai- 
ner,  36  Can.  Sup.  ISO;  Illinois  C.  R.  Co. 
r.  O'Xeill,  177  Fed.  328,  100  C.  C.  A. 
658;  Louisville,  etc.  Co.  r.  Turney 
(Ala.),  62  S.  885;  St.  Louis,  etc.  Co.  r. 
Gibson,  107  Ark.  431,  ].>5  .«;.  W.  510; 
Chicago,  etc.  E.  Co.  r.  Hamilton,  92 
Ark.  400,  123  S.  W.  379;  St.  Louis  R. 
Co.  V.  Sparks,  81  Ark.  187,  99  S.  W. 
73;  Ilutson  i\  E.  Co.,  1.50  Cal.  701, 
89  P.  1093  (words  "to  your  satisfac- 
tion" should  not  be  used  in  instruc- 
tions); Buchanan  r.  B.  Co.  (Del.),  75 
A.  872;  Florida,  etc.  Co.  r.  Jackson, 
65  Fla.  393,  62  S.  210;  Dozier  r.  R. 
Co.,  12  Ga.  App.  7.53.  78  S.  E.  469; 
Central  E.  Co.  r.  North,  129  Gn.  106. 
58  S.  E.  647;  Pittsburgh,  etc.  Co.  r, 
Broderick  (Ind.  App.),  102  X.  E.  SS7; 
Chicago  &  E.  R.  C-o.  r.  Fretz.  173  Ind. 
519,  90  X.  E.  76;  Chicago  &  E.  R.  Co. 
r.  Ginther.  48  Ind.  App.  12.  90  X.  E. 
911  (bv  statute  where  death  occurs); 
Grand  Trunk  W.  R.  Co.  r.  Revnolda 
(Ind.  App).  90  X.  E.  94;  Cleveland, 
etc.  R.  Co.  r.  Starks  (Ind.  App.),  89 
X.  E.  602;  Lowden  r.  Co.,  41  Ind.  App. 
614,  82  X.  E.  941  (under  laws  of  1S99, 
ch.  41);  Wamsley  r.  R.  Co.,  41  Ind. 
App.  147.  82  X'.  E.  490;  Johnson  r.  R. 
Co.,  SO  Kan.  4.56.  103  P.  90;  Hollins  f. 
R.  Co.,  119  La.  418,  44  S.  159;  Kelsall 
r.  R.  Co.,  196  Mass.  554,  82  N.  E.  674; 
Simons<m  r.  R.  Co.,  117  Minn.  243.  13.5 
N.  W.  745;  ^liss.  Cent.  R.  Co.  f.  Rob- 
inson (>riss.).  64  S.  838;  Jefferson  r. 
R.  Co.  (^[iss.).  62  S.  C>43;  Nixon  r.  E. 
Co.  (Miss.),  60  S.  566;  Yazoo,  etc.  R 
Co.    V.   Landrum,   S9  Miss.   399,   42    S. 
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675;  Dudley  v.  E.  Co.,  167  Mo.  App.  | 
647,  150  S.  W.  737;  Compton  v.  E.  Co., 
165  Mo.  App.  287,  147  S.  W.  842;  Stot- 
ler  V  E.  Co.,  200  Mo.  107,  98  S.  W. 
509;  Turner  V.  E.  Co.,  134  Mo.  App, 
397,  114  S.  W.  1026;  Nilson  v.  E.  Co., 
•84  Neb.  595,  121  N.  W.  1128;  Tarris 
V.  E.  Co.,  151  K  C.  483,  66  S.  E.  457; 
Galveston,  etc.  E.  Co.  v.  Pennington 
(Tex.  Civ.),  166  S.  W.  464;  Galveston, 
etc.  Co.  r.  Linney  (Tex.  Civ.),  163  S. 
W.  1035;  Missouri,  etc.  E.  Co.  r.  King 
(Tex.  Civ.),  123  S.  W.  151;  Missouri, 
etc.  E.  Co.  V.  Sharp  (Tex.  Civ.),  120 
S.  W.  263;  Chicago,  etc.  E.  Co.  v.  Clay. 
55  Tex.  Civ.  526,  119  S.  W.  730;  Bovd 
V.  E.  Co.,  101  Tex.  411,  108  S.  W.  813; 
Ft.  Worth,  etc.  E.  Co.  v.  Morris,  45 
Tex.  Civ.  596,  101  S.  W.  1038;  Evans 
V.  E.  Co.,  37  Utah  431,  108  P.  638; 
Carnefix  v.  E.  Co.  (W.  Va.),  82  S.  E. 
219;  Clemons  v.  E.  Co.,  137  Wis.  387, 
119  N.  W.  102. 

See  vol.  '8,  p.  854,  n.  7,  and  supplement 
thereto. 

Evidence  sufficient. — Gillespie  v.  E.  Co., 
157  111.  App.  347;  Gray  v.  E.  Co.,  155 
111.  App.  428;  Brooks  v.  Traction  Co., 
176  Ind.  298,  95  N.  E.  1006;  Zaun  r.  E. 
Co.,  124  N.  Y.  S.  511,  af.  in  201  N.  Y. 
599,  95  N.  E.  1142;  Wright  V.  E.  Co., 
155  N.  C.  325,  71  S.  E.  306;  Swalm  v 
E.  Co.,  143  Wis.  442,  128  N.  W.  62. 
Evidence  insufficient. — Grand  Trunk 
W.  E.  Co.  ^^  Eevnolds,  175  Ind.  161, 
92  N.  E.  733;  Jenkins  v.  E.  Co.,  155 
K  C.  203,  71  S.  E.  213. 
Where  contriljutory  negligence  is 
shown  the  burden  shifts  and  plaintiff 
must  show  negligence.  S.  v.  E.  Co.,  120 
Md.  65,  87  A.  492. 

Must  show  negligence  was  proximate 
cause  of  injury.  Cleveland,  etc.  E.  Co. 
V.  Henson  (Ind.  App.),  102  N.  E.  309. 
470-11  Eich  V.  E.  Co.,  149  Fed.  79, 
78  C.  C.  A.  '663;  Arkansas  Cent.  E. 
Co.  V.  Williams,  99  Ark.  167,  137  S.  W. 
829;  Evansville,  etc.  E.  'Co.  v.  Berndt, 
172  Ind.  697,  88  N.  E.  612  (former 
rule  -changed  by  statute  where  injuries 
occur  at  crossings;  unless  injury  be  to 
chattel) ;  Cleveland,  etc.  E.  Co.  v.  Moore, 
45  Ind.  App.  58,  90  N.  E.  93;  Cook  v. 
E.  Co.,  130  La.  917,  .58  S.  767;  Chi- 
caco',  etc.  E.  Co.  v.  Clay,  55  Tex.  Civ. 
526,  119  S.  W.  730;  Huber  v.  E.  Co. 
(Tex.  Civ.),  113  S.  W.  984. 
470-12  Elliott  V.  E.  Co.,  84  Conn.  444, 
SO  A.  283;  Popke  v.  E.  Co.,  81  Conn. 
724,  71  A.  1098;  Cottle  v.  E.  Co.,  82 
Conn.  142,  72  A.  727;  Florida,  etc.  Co. 


r.  Jackson,  65  Fla.  393,  62  S.  210;  Winn 
v.  R.  Co.,  239  111.  132,  87  N.  E.  954; 
Collison  V.  E.  Co.,  239  111.  532,  88  N.  E. 
251;  Chicago,  etc.  E.  Co.  v.  Gill,  132 
111.  App.  310;  Dusold  v.  E.  Co.  (la.), 
142  K  W.  213;  Eietveld  V.  E.  Co.,  129 
la.  249,  105  N.  W.  515;  White  r.  E. 
Co.,  200  Mass.  441,  86  N.  E.  923;  Lun- 
dergan  V.  E.,  20-3  Mass..  ^0,  89  N.  E. 
625;  Hamblin  v.  E.  Co.,  195  Mass.  555, 
81  N.  E.  258;  Wright  t\  E.  Co.,  74  N. 
H.  128,  65  A.  687;  Parsons  v.  E.  Co., 
133  App.  Div.  461,  117  N.  Y.  S.  1058; 
Paulding  v.  E.  Co.,  138  App.  Div.  68, 
116  N.  Y.  S.  518;  O'Brien  r.  E.  Co., 
129  App.  Div.  288,  iT^  N.  Y.  S.  329; 
Shumm  r.  E.  €o.,  81  Vt.  186,  69  A. 
945  (deaf  person). 

See  vol.  8,  p.  859,  n.  16,  and  supple- 
ment thereto. 

Gross  negligence  of  decedent  must  be 
shown  by  defendant.  Slatterv  v.  E. 
Co.,  203 'Mass.  453,  89  N.  E. '622. 
471-13  St.  Louis  &  S.  F.  E.  Co.  v. 
Eutland,  207  Fed.  287,  125  C.  C.  A.  31; 
Baltimore  &  O.  E.  Co.  V.  O'Neill,  186 
Fed.  13,  10-8  C.  C.  A.  115;  Smith  v. 
E.  Co.,  5  6a.  App.  219,  62  S.  E.  1020; 
Farris  v.  E.  Co.,  151  N.  C.  483,  66  S. 
E.  457;  Douglas  V.  E.  Co.,  149  111.  App. 
612;  Dutch er  v.  Wabash  E.  Co.,  241 
Mo.  137,  145  S.  W.  63;  Atlantic  Coast 
Line  E.  Co.  r.  Grubbs,  113  Va.  214,  74 
S.  E.  144.  See  vol.  8,  p.  924,  n.  3, 
and  supplement  thereto. 
Condition  of  track  and  roadbed.  Find- 
ing of  broken  angle  bars  short  distance 
ahead.  Powell  r.  E.  Co.^  255  Mo.  420, 
164  S.  W.  628. 

472-14  St.  Louis  S.  E.  Co.  v.  Boyd, 
56  Tex.  Civ.  282,  119  S.  W.  1154,  cit 
the  text  (on  previous  occasions  when 
plaintiff  crossed).  See  vol.  8,  p.  952, 
n.  33,  and  supplement  thereto. 

473-15     Elgin,   etc.  E.   Co.  v.  Hoad- 

ley,  220  111.^462,  77  N.  E.  151;  Davia 
v.  E.  Co.,  30  Ky.  L.  E.  172,  946,  97  S 
W.  1122,  99  S.  "W.  930;  Louisville,  etc. 
E.  Co.  r.  Taylor,  31  K^.  L.  E.  1142 
104  S.  W.  776;  St.  Louis  S.  E.  Co.  v. 
Boyd,  56  Tex.  Civ.  282,  119  S.  W.  1154; 
Ft.  Worth,  etc.  E.  Co.  v.  Longino,  54 
Tex.  Civ.  87,  118  S.  W.  198. 
473-ie  West  V.  :K.,  159  Mich.  269, 
123  N.  W.  IIDI. 

Agreement  between  railroad  company 
and  street  car  company  as  to  former's 
duty  to  latter 's  employes  at  crossing 
where  one  of  latter  injured,  admissible 
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to  show  precautions  takon  by  railroad 
company.  Cox  v.  Co.,  112  N.  Y.  S.  443. 
474-19  McLellan  v.  R.  Co.,  155  N. 
C.  1,  70  S.  E.  ]0r>6. 

474-20  St.  Louis,  etc.  R.  Co.  v.  ITitt, 
76  Ark.  227,  88  S.  W.  908,  990;  Minot 
V.  R.  Co.,  74  N.  H.  230,  66  A.  825. 
475-21  Banflekow  r.  R.  Co.,  136  Wis. 
341,  117  N.  W.  812;  Banderob  r.  R. 
Co.,  133  Wis.  249,  113  N.  W.  738. 
476-23  Louisville,  etc.  R.  Co.  v.  Tav- 
lor,  31  Ky.  L.  R.  1142,  104  S.  W.  776; 
Southern  R.  Co.  v.  Winchester,  32  Kv. 
L.  R.  19,  105  S.  W.  167;  Gulf,  etc.  R. 
Co.  V.  Garrett  (Tex.  Civ.),  99"  S.  W. 
162. 

476-25  Cox  V.  Co..  112  X.  Y.  S.  443- 
Such  evidence  probably  admissible. 
McDermott  v.  Severe,  25  App.  Gas. 
(D.  C.)  276. 

477-27  See  vol.  8,  p.  939,  n.  60;  vol 
11,  p.  786,  n.  32,  and  supplement 
thereto. 

478-31     See  vol.  8,  p.  928,  n.   17,  et 
seq.,    and    sujiplement  thereto. 
478-32     Number  of  persons  killed  al 
crossing  in  given  time  cannot  bo  shown 
Tiffin  V.   R.   Co.,  78  Ark.  55,  93   S.   W. 
504. 

478-33  Missouri,  etc.  R.  Co.  v.  Nes- 
bit,  43  Tex.  Civ.  630,  97  S.  W.  825. 
478-34  Southern  R.  Co.  v.  Ilobbs, 
151  Ala.  335,  43  S.  844;  Matteson  v. 
Co.,  6  Cal.  App.  318,  92  P.  101;  Popke 
v.  R.  Co.,  81  Conn.  724,  71  A.  1098; 
Murray  v.  R.  Co.,  140  Ky.  453,  131  S. 
W,  183;  White  r.  R.  Co.,  200  Mass.  441 
86-N.  E.  923;  Ilamblin  v.  Tt.  Co.,  195 
Mass.  5.55,  81  N.  E.  258;  Raiolo  r.  K. 
Co.,  108  Minn.  431,  122  N.  W.  489; 
Stotler  r.  R.  Co.,  204  Mo.  619,  103  a 
W.  1;  Gibson  v.  R.,  75  N.  U.  342,  74 
A.  589;  Weiss  r.  R.  Co.,  76  N.  J.  L. 
348,  69  A.  1087;  O'Brien  r.  R.  Co., 
129  App.  Div.  2.88,  113  N.  Y.  S.  329; 
Missouri,  etc.  R.  Co.  r.  Sharp  (Tex. 
Civ.),  120  S.  W.  263;  Rogors  r.  R.  Co., 
32  Utah  3f)7,  90  P.  1075;  Toaklc  v.  R. 
Co.,  32  Utah  276,  90  P.  402;  Clemona 
V.  R.  Co.,  137  Wis.  387,  119  N.  W.  102. 
478-35  Southern  R.  Co.  r.  Stutts,  HI 
Fed.  94S,  75  C.  C.  A.  5S8;  Southern  R. 
Co.  V.  Gullatt,  158  Ala.  502.  48  S.  472; 
Ala.,  etc.  Co.  r.  McWhorter,  156  Ala. 
269,  47  S.  84;  Central  K.  Co.  r.  Hvatt, 
151  Ala.  355,  43  S.  S67;  St.  Louis,  etc 
R.  Co.  r.  Raines,  90  Ark.  398.  119  S. 
W.  665;  Kansas,  etc.  R.  Co.  r.  Wa>-t, 
80  Ark.  .382.  97  S.  W.  656;  Cleveland, 
etc.  R.  Co.  r.  irenson  (Tnd.  App.).  102 
N.  E.  399;   Christiansen  v.  R.  Co.,  14ff 


la.  3t5,  118  N.  W.  387;  Tcnn.,  etc.  Ca 
1-.  Cook,  146  Ky.  372.  142  S.  W.  C>i3; 
Davidson  v.  R.  Co.,  124  La.  K".  59  S 
1015;  Harrison  r.  R.  Co.,  H.i 
46  S.  408;  Combs  v.  R.  Co., 
532,  46  S.  16S;  Mann  r.  R.  Co.,  ]_.>  Mu. 
App.  486,  100  .S.  W.  5i)G;  Duppan  r.  R, 
Co.,  74  N.  IT.  250,  66  A.  829;  Neu- 
berger  v.  R.  Co..  131  Ajip.  Div.  885,  118 
N.  Y.  S.  311;  Farris  r.  R.  Co.,  151  N. 
C.  483,  66  S.  E.  457;  Mo.,  etc.  R.  Co. 
i\  Mitcham,  57  Tox.  Civ.  134.  121  S. 
W.  871;  International,  etc.  R.  Co.  c. 
Tinon  (Tex.  Civ.),  117  S.  W.  936; 
Houston,  etc.  R.  Co.  r.  Finn  (Tex.  <'iv.), 
107  S.  W.  94.  KH  Tex.  511.  109  .S.  W. 
918;  Teakle  v.  R.  Co.,  36  Utah  29,  lOi 
P.  635. 

479-36  Central  R.  Co.  r.  Ryatt,  151 
Ala.  355,  43  S.  SC,7;  Annapolis,  etc.  R. 
Co.  r.  S.,  104  Md.  6.-.9.  05  .\.  431; 
Porter  r.  R.  Co..  199  Mo.  S2.  97  S.  W, 
880;  International,  etc  R.  Co.  r.  Ed- 
wards, 100  Tex.  22,  93  S.  W.  106. 
479-38  International,  etc.  R.  Co.  c. 
Mwnn.  46  Tex.  Civ.  276.  102  S.  W.  -142; 
Teakle  v.  R.  Co.  (Utah).  102  P.  635. 
479-39  St  Louis,  I.  X.  &  S.  R.  Co. 
r.  Humbert.  KH  Ark.  532,  142  S.  W. 
1122;  Illinois  C.  R.  Co.  r.  France.  1.30 
Kv.  26.  112  S.  W.  929;  Halt.  &  O.  R. 
Co.  r.  S..  114  Md.  5.3<1.  SO  A.  170;  Combs 
V.  R.  Co.,  92  Miss.  532.  46  S.  KW;  Gal- 
veston, etc.  R.  Co.  r.  01.18  (Tex.  Civ.), 
112  S.  W.  7'=!7;  Missouri,  etc.  R.  Co.  r 
Xesbit.  43  Tex.  Civ.  630.  97  S.  \V.  h25; 
Houston,  etc.  R.  Co.  r.  Ramsey,  43  Tex 
('iv.  r.ii:?.  <i7  s.  \v.  1067. 
Plaintiff  must  show,  not  that  thn«<»  ii 
charge  of  the  train  were  in  a  position 
to  see,  but  either  that  they  did  kcc.  or 
were  in  a  position  where  they  could 
not  help  but  see.  the  peril. >.!~  i,..a;tioa 
of  tho   trespasser.     Tcnn-  v    R. 

Co.    r.    Coolv,    140  Kv.   37  -.    W. 

6s3. 

Proved  by  circumstances. — Hifr^rinbot- 
ham  r.  R.  Co.  (Tex.  Civ.),  155  S.  W. 
1025. 

479-10     Houston,      etc.      R.     Co.     v. 
0"Donnell.  99  Tex.  636,  92  S.  W.  409. 
479-41     See    Teakle     r.    R.    Co.,    32 
X'tah    276,   90   P.   402. 
480-42     Exporimont.     IIarri»«on    r.    R. 
Co.,  93   Miss.  40.   46  S.   40S:    Wheolinff, 
etc.   R.  Co.   r.   Parker,  9  O.  C.  C.    (>?. 
S.)    28.    29   O.   C.   C.    1.     See  Schwein- 
furth  r.  R.  Co.,  60  0.  St.  215.  54  N.  E. 
89. 
480-43     Southern    R.   Co.    r.   Gullatt, 
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158  Ala.  502,  4S-S.  472;  Lynch  v.  E. 
Co.,  208  Mo.  1,  106  S.  W.  68. 
Expert  may  testify  from  knowledge  of 
sound  made  by  train  whether  effort 
made  to  stop  it.  St.  Louis,  etc.  E. 
Co.  r.  Dysart,  89  Ark.  261,  116  S.  W. 
224. 

480-45  Southern  E.  €o.  v.  Forrister, 
158  Ala.  477,  48  S.  69;  Combs  v.  E. 
Co.,  92  Miss.  532,  46  S.  168. 
All  the  material  elements  and  condi- 
tions of  the  c-if.^  at  bar  must  be  embod- 
ied in  a  hypothetical  question  to  an 
expert.  Bu'rge  r.  E.  Co.,  244  Mo.  76, 
148  S.  Wc  82'5,  holding  improper  this 
question:  "How  long  in  your  judgment, 
based  ujion  your  experience  as  a  rail- 
road man  and  your  appliances — rail- 
road appliances — would  it  take  a  train 
composed  of  an  engine  and  three  ears 
— passenger  coaches — to  make  a  stop 
in  an  emergency,  at  60  miles  an  hour, 
in  what  distance?"  Burge  v.  E.  Co., 
244  Mo.  76,  148  S.  W.  925. 
4SO-46  Hale  P.  E.  Co.,  190  Mass. 
84,  76  N.  ,E.  656;  Mann  v.  E.  Co.,  423 
Mo.  App.  486,  100  S.  W.  Sm-,  Interna- 
tional, etc.  E.  Co.  V.  Munn,  46  Tex.  Civ. 
276,  102  S.  W.  442. 
The  fact  that  the  Interstate  Commerce 
Commission  did  not  require  handholdsi 
is  immaterial.  Kan.  City.  S.  E.  Co.  v. 
Leslie  (Ark.),  167  S.  W.'SS. 
Appliances  in  use. — Aurora,  etc.  E.  Co. 
V.  Garv,  123  HI.  App.  163. 
Condition  of  appliances  used  in  connec- 
tion with  brake,  after  accident,  ma^J 
be  shown  to  establish  no  effort  made 
to  stop  train.  St.  Louis,  etc.  E.  Co.  v. 
Dysart,  89  Ark.  261,  116  S.  W.  224. 
481-47  Physical  incapacitj^  of  de- 
fendant's employes  shown.  Missouri, 
etc.  E.  Co.  V.  TvTesbit,  43  Tex.  Civ.  630, 
97  S.  W.  825. 

481-48  See  (Tibson  v.  E.,  75  N.  H. 
342,  74  A.  589;  vol.  8,  p.  942,  n.  70, 
and  supplement  thereto. 
481-50  Vance  v.  E.  Co.,  9  Cal.  App. 
20,  98  P.  41;  Henry  v.  E.  Co.,  236  HI. 
219,  '86  N.  E.  231;  Louisville  &  N.  E. 
Co.  V.  Trisler,  140  Ky.  447,  131  S.  W. 
198;  Eademacher  v.  E.  Co.,  158  Mich. 
552,  123  N.  W.  45;  Campbell  v.  E.  Co., 
108  Minn.  104,  121  K  W.  429  (attempt 
to  rescue  property  of  another) ;  Pauld- 
ing V.  E.  Co.,  1.32  App.  Div.  68,  116 
N.  Y.  S.  '518;  Farris  r.  E.  Co.,  151  N. 
C.  483,  66  S.  E.  457;  Struble  v.  Co., 
226  Pa.  118.  75  A.  17  foccasion  for 
crossincr  track,  relevant):  Keifner  r.  E. 
Co.,  223  Pa.  50,  72  A.  253   (it  may  be 


shown  that  deceased  was  a  passengCT* 
and  was  crossing  the  track  to  take 
his  train);  Jones  v.  E.  Co.  (Tex.  Civ.), 
146  S.  W.  618;  Horton  V.  E.  Co.,  46 
Tex.  Civ.  639,  103  S.  W.  467;  Grant 
V.  E.  Co.,  54:  Wash.  678,  103  P.  1126. 
See  Hlinois  'C.  E.  Co.  v.  Daniels,  96 
Miss.  314,  50  S.  721. 
Evidence  held  to  show  negligence. — • 
Evans  v.  E.  Co.,  7  Penne.  (Del.)  458, 
■80  A.  634,  af.  77  A.  831. 
Statement  as  to  difference  in  degrees 
of  care  required  of  passengers  and 
others,  made  in  Chicago,  etc.  E.  Co.  v. 
Stepp,  16i  Fed.  785,  90  C.  C.  A.  431. 
Plaintiff  may  meet  testimony  of  de- 
fendant's employe  to  the  effect  warning 
not  to  cross  given  by  showing  he  was 
informed  by  employe  it  was  safe  to 
cross.  Macon  &  B.  E.  Co.  v.  Eoss,  133 
Ga.  83,  65  S.  E.  146. 
482-51  Matteson  v.  S.  P.  Co.,  6  Cal. 
App.  318,  92  P.  101;  Chicago  &  E.  E. 
Co.  V.  Fretz,  173  Tnd.  519,  90  N.  E.  76; 
Jones  f.  E.  Co.,  121  La.  39,  46  S.  61; 
Stotler  V.  E.  Co.,  204  Mo.  619,  103  S. 
W.  1;  Kunz  v.  E.  &  N.  Co.,  51  Or.  191, 
93  P.  141,  94  P.  504;  Horton  v.  E.  Co., 
46  Tex.  Civ.  -639,  103  S.  W.  467;  Wil- 
kinson r.  E.  Co.,  35  Utah  110,  99  P. 
466.     See  485-70. 

Irregular  time  of  train. — Wrightsville, 
etc.  E.  Co.  V.  Gornto,  129  Ga.  204,  58 
S.  E.   769. 

4S2-52  Chesapeake,  etc.  E.  Co.  v. 
Vaughn,  30  Ky.  L.  E.  215,  97  S.  W. 
774;  Lang  r.  E.  Co.,  115  Mo.  App.  489, 
91  S.  W.  1012. 

482-53  Louisville,  etc.  E.  Co.  v.  Da- 
vis, 29  Ky.  L.  E.  846,  96  S.  W.  533; 
Southern  E.  Co.  v.  Stockdon,  106  Va. 
693,  56  S.  E.  713.  See  Hutson  v.  E. 
Co.,  150  Cal.  701,  89  P.  1093;  Stotler 
i\  E.  Co.,  204  Mo.  619,  103  S.  W.  1. 
Custom  to  violate  a  statutory  provision 
as  to  stopping  at  track  crossings  can- 
not repeal  statute.  Clark  v.  E.  Co.,  242 
Mo.  570,  148  S.  W.  472. 
482-56  Belt  E.  Co.  v.  Manhei,  116 
111.  App.  330;  Louisville  &  N.  E.  Co. 
V.  Onan,  33  Kv.  L.  E.  462,  110  S.  W 
380;  Haley  v.  E.  Co.,  197  Mo.  15,  93 
S.  W.  1120;  Hope  V.  E.  Co.,  19  N.  D. 
438,  122  N.  W.  997;  Jensen  v.  E.  Co. 
(Utahl,  138  P.  1185. 
It  is  shown  that  a  child  TS  years  old 
is  very  intelligent,  and  that  he  fully 
realized  his  responsibility  in  crossing 
a  railroad  tra^^k,  his  conduct  in  looking 
out  for  himself  must  be  judged  by  the 
same    standards    as    applied    to    adult. 
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Cherry  v.  R.  Co.,  163  Mo.  App.  5.3,  145 
S.  W.  837. 

Engineer  had  no  right  to  presume  the 
injurerl  party  wouM  g<'t  out  of  the 
■way.  St.  Louis,  etV.  R.  Co.  v.  New- 
man, 105  Ark.  2S4,  151  S.  W.  255. 
483-57  Stotlcr  r.  R.  Co.,  204  Mo. 
619,   103  S.  W.  1. 

483-58  Southern  R.  Co.  v.  Forrister, 
158  Ahi.  477,  48  S.  69;  Carrison  r.  R. 
Co.,  92  Ark.  437,  123  S.  W.  657;  (.'onfier 
V.  R.  Co.,  31  App.  Cas.  (D.  C.)  139; 
Anderson  v.  R.  Co.,  15  Ida.  513,  99  P. 
91;  McXamara  v.  R.  Co.,  126  Mo.  App. 
152,  103  S.  W.  1093;  Crabtree  r.  R. 
Co.,  86  Neb.  33,  124  N.  W.  9.^2;  Foley 
r.  R.  Co..  132  App.  Div.  506,  117  N".  Y. 
S.  9.56;  Galveston,  etc  R.  Co.  v.  Olds 
(Tex.  Civ.),  112  S.  W.  787;  Sehwind 
V.  R.  'Co.,  140  Wis.  1,  121  N  W.  639. 
483-60  Chicago,  etc.  K.  Co.  v. 
Bunch,  82  Ark.  522,  102  S.  W.  369. 
483-61  See  Smith  r.  R.  Co.,  137  Wis. 
97,   118  N.  W.  638. 

Reliance  of  passenger  on   driver,   shown. 
See   Howe    v.   R.   Co.,   62    Minn.    71,   64 
N.    W.    102,    30    L.    R.    A.    684,   54    Am. 
St.  616;  Liabraaten  v.  R.  Co.,  105  Minn. 
207,  117  N.  W.  423. 
Engineer  may  assume  the  person  will 
leave  the  track.     Texas  &  P.  R.  Co.  f. 
Hope   (Tex.  Civ.),   149  S.  W.   1077. 
483-63    Vance  v.  R.  Co..  9  Cal.  App. 
20,    98    P.   41;    Chicago   Citv   R.   Co.    v. 
Rohe,    118   111.    App.    322;    Rowe    r.    R. 
Co.,  144  la.  378,  122  X.  W.  929;  Ruther- 
ford V.  Co.,  14^  la.  744.  121  N.  W.  703; 
RietvelVl  i;.  R.  Co..  129  la.  249,  105  N. 
W.    515;    Chesapeake    &    O.    R.    Co.    f. 
Brashear    (Ky.),   124   S.   W.  277;    Slat- 
tery  /-.  R.  Co.,  203  ^Tass.  453,  89  N.  E. 
622;    I>un'der<rfin    r.    R.    Co.,    203    Mass. 
460,  89  N.  E.  625;  Porepo  r.  R.  Co..  158 
Mich    225    122  N. -W.  535;  Strong  r.  R. 
Co.,  156  Mich.  66,  120  N.  W.  6S;3;  Moc- 
kowik  r.  R.  Co.,  196  Mo.  550.  94  S.  W. 
256;  Neary  r.  R.  Co.,  37  Mont.  461.  97 
P.    944;    Leithead    r.   R.    Co.,    78    N.    .1. 
L.    148,    72    A.    453;    Willou^hby    r.    R. 
Co.,  77' N.  J.  L.  149.  71  A.  41;  Danj^elo 
V.  R.  Co.,  127  App.  Div.  835,  111   N.  Y. 
S.  800;   Strickl.nnd   r.  R   To.  150  N.  C. 
4,  63   3.   E.    161;    Chesniioako   &   O.   R. 
Co.  r.  Hall,  inO  Xr\.  296.  63  vS.  E.  1007. 
It   is   a   presumption   of  law   that   one 
sees  and  hears  what  he  is  in  a  position 
to  see  and  hear,  and   which  in  the  ab- 
sence   of    evidence    wliich    overrides    it 
will  prevail.     Cleveland,   etc.  R.  Co.  t". 
Lynn,  177  Ind.  311,  98  N.  E.  67. 


484-G4  Chicago,  etc.  B.  Co.  r.  Moon. 
SS  Ark.  2:;i,  114  S.  W.  22S;  Smith's 
Adnir.  r.  R  Co.,  146  Kv.  5GS,  142  S. 
W.  1047;  Louisville  &  N.  R.  Co.  r.  Tay. 
lor,  31  Kv.  L.  R.  1142,  104  S.  W.  77  •. 
Stotler  r.  R.  Co.,  204  Mo.  619.  l<i.;  .^. 
W.  1 ;  Smith  v.  R.  Co.,  137  Wis.  97,  118 
X.  W.  638. 

484-66     Warning    to    aflult     r^V 
difciiilaiit    from    consequence    of 
e\ces8i\e    speoil.      Cincinnati,    etc    IJ. 
Co.  r.  Chavasse  (Kv.),  122  S.  W.  171. 
484-67     See    Jackson    c.    R.    Co.,    32 
C  an.  Sup.  245. 

485-69     Bourassa  r.  R.  Co..  75  N.  II. 
359.    74    A.    590;    Graves    r.    R.   Co.,    76 
N.  .1.  L.  .362.  69  A.  971. 
Negative  testimony. — Stotlcr  r.  R.  Co., 
2n+  Mo.  619,  103  S.  W.  1. 
485-70     St.     Louis,     etc.     R.     Co.     r. 
Sparks,  81  Ark.  187.  99  S.  W.  73:  O^nv 
r.  R.  Co.,  143  la.  268,  121  X.  W. 
(specific  instances  in  reference  to  • 
in<i   in   question  and   to  others);   l.rf>in!»- 
villo   &    N.    R.    Co.    r.   Taylor.    31    Ky. 
L.   R.   1143,   104   S.   W.   776;   Mavsville, 
etc.    R.    Co.    t\    Willis,    31    Ky.    L.    R. 
1249,    104    S.    W.    1016;    Chabott    r.    R. 
Co.    (N.    H.).    88    A.    995;    Parsons    r, 
R.   Co..   133   App.   Div.   461.    117    X.   Y. 
S.  1058.     See  vol.  8,  p.  9-12,  n.  69,  and 
supplement  thereto. 

Plaintiffs  habitual  negligence  in  ap- 
proaching  crossin;.'  where  in.jury  oc- 
curred, incompetent  except  to  show 
familiaritv  with  it.  Wheeling,  etc.  R. 
Co.  r.  Parker.  9  O.  C.  C.  (X.  S.)  CS, 
29  O.  C.  C.  1;  Bait.  &  O.  R.  Co.  r.  Van 
llnni.  21  O.  C.  C.  337. 
Experience  of  others  in  using  crossing 
when  deceased  not  present,  incompe- 
tent. Grav  r.  R.  Co..  143  la.  208,  121 
X.  W.  1097. 

486-71  Bourassa  r.  R.  Co..  75  X.  IT. 
359,  74  A.  .590,  plaintiff  testifi<».l  he  had 
no  expectation  train  would  J'.tss. 
-186-72  Frederickson  r.  R.  Co.,  156 
la.  2G,  135  X.  W.  12. 
"A  question  of  evidence,  to  wimc  ex 
tent.  IS  a  tpicstioii  nf  sound  policy  '« 
the  admiiiistr.it i. 'II  of  tlie  law.  Somo- 
times  it  is  iicc.s«:irv  to  wci-.'h  the  pro- 
bative for.e  of  evidiMiio  olTered.  com- 
paro  it  with  the  prnctic.nl  inconveni- 
ence of  enforcing  a  rule  to  admit  it. 
and  decide  whether,  as  matter  of  good 
policy,  it  should  be  admittod.  Uniform 
condiict  under  the  same  eircumstan«^e3 
on  many  prior  occasions  may  be  rele- 
vant as  tending  somewhat  to  show  like 
conduct    under    like    circumstances    on 
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the  occasion  in  question.  All  relevant 
evidence,  however,  is  not  competent." 
Zucker  v.  Whftridge,  205  N.  Y.  50,  98 
N.  E.  209,  where  there  were  four  wit- 
nesses. 

Instinct  of  selT-preservation  may  be 
considered  hy  jury  where  no  eyewit- 
nesses to  accident.  Eosenthal  v.  E. 
Co.,  164  111.  App.  2:21. 
487-74  Pittsburgh,  etc.  R.  Co.  r. 
O 'Conner,  171  Ind.  686,  85  N.  E.  969; 
Wilson  V.  R.  Co.,  165  N.  C.  499,  81  S. 
E.  684.  See  Texas  M.  E.  Co.  v.  Nel- 
son (Tex.  Civ.),  161  S.  W.  1088;  Texar- 
kana,  etc.  E.  Co.  v.  Frugia,  43  Tex. 
Civ.  48,  95  S.  W.  563;  vol.  8,  p.  947, 
-  n.  3,  and  supplement  thereto. 
Evidence  of  plaintiff's  drunkenness  on 
other  occasions  immaterial.  Starett  v. 
E.  Co..  33  Ky.  L.  R.  309,  110  S.  W.  282. 
Measure  of  duty  owing  to  injured  per- 
son afifected  by  knowledge  of  his  con- 
dition by  defendant's  employes.  St. 
Louis,  etc.  E.  Co.  v.  Raines,  90  Ark. 
398,  119  S.  W.  665. 
487-75  Chicago  &  A.  R.  Co.  v.  John- 
son (Tex.  Civ.),  Ill  S.  W.  758. 
488-77  Comp.  Gray  p.  R.  Co.,  143  la. 
26S,  121  N.  W.  1097. 
488-78  See  Chesapeake  &  O.  R.  Co. 
f.  Vaughn,  30  Ky.  L.  R.  215,  97  S.  W. 
774;  Metzler  v.  R.  Co.,  28  Pa.  Super. 
180. 

488-79  Ordinance  admissible  to  show 
how  long  crossing  might  be  obstructed. 
Kurt  V.  R.  Co.,  127  App.  Div.  838,  111 
N.  Y.  S.  855;  Texas,  etc.  R.  Co.  v.  Bean, 
55  Tex.  Giv.  341,  119  S.  W.  328. 
488-80  Louisville  &  N.  R.  Co.  v. 
Hubbard,  148  Ala.  45,  41  S.  814,  erec- 
tion of  signposts.  See  Metzler  v.  R. 
Co.,  28  Pa.  Super.  180. 
Plaintiff's  knowledge  of  nature  of 
crossing  and  inaccessibility  of  other 
convenient  places  to  cross,  immaterial. 
Reinhardt  v.  R.  Co.,  235  111.  576,  85  N. 
E.  605. 

488-81  Atchison,  etc.  R.  Co.  v.  Pitts, 
123  111.  App.  607. 

488-82  St.  Louis,  I.  M.  &  S.  R.  Co. 
r.  Wells,  102  Ark.  257,  143  S.  W.  1069; 
Thomasson  v-  R.  Co.,  72  S.  C.  1,  51 
S.  E.  443;  Weaver  v.  R.  Co.,  76  S.  C. 
49,  .5-6  S.  E.  657. 

489-85  dalveston,  H.  &  S.  A.  R.  Co. 
r.  Pingenot  (Tex.  Civ.),  142  S.  W.  93. 
Time  crossing  obstructed  material  as 
to  whether  person  who  went  a'round 
cars  and  bevond  street  was  trespasser. 
Kurt  V.  R.  Co.,  127  App.  Div.  838,  111 
N.  Y.  S.  859. 


489-86     Delaware   &   H.   Co.   v.  Lar- 

nard,  161  Fed.  520,  88  0.  C.  A.  462; 
Southern  R,  Co.  v.  Douglass,  144  Ala. 
351,  39  S.  268;  Charleston,  etc.  R.  Co.  v. 
Camp,  3  Ga.  App.  232,  59  S^  E.  710 
(crossing  blocked;  evidence  part  of  res 
gestae) ;  Aurora,  etc.  R.  Co.  v.  Gary, 
123  111.  App.  163;  Chicago,  etc.  R.  Co. 
V.  Hirsch,  132  111.  App.  656;  Guilfoil  C. 
Co.  r.  Clark  (Ind.  App.),  99  N.  E.  777; 
Cleveland,  etc.  R.  Co.  v.  Clark,  51  Ind. 
App.  392,  97  N.  E.  '822;  Rutherford  f.  R. 
Co.,  142  la.  744,  121  N.  W.  703;  Grav  v. 
R.  Co.,  143  la.  268,  121  N.  W.  1097;  Riet- 
veld  V.  R.  €o.,  129  la.  249,  105  N.  W. 
515;  Louisville  &  N.  R.  Co.  v.  Parks, 
154  Ky.  260,  157  S.  W.  27;  Chesapeake, 
etc.  Co.  V.  Warnock,  150  Ky.  74,  150 
S.  W.  29;  Cincinnati,  etc.  R.  Co.  v. 
Champ,  31  Ky.  L.  R.  1054,  104  S.  W. 
988;  Bait.  &;  O.  R.  Co.  v.  Harris,  121 
Md.  254,  88  A.  282;  Schaub  v.  R.  Co., 
133  Mo.  App.  444,  113  S.  W.  1163; 
Russell  V.  Co.,  5?  Or.  128,  102  P.  619; 
Hprbert  v.  R.  Co.,  78  S.  C.  537,  59  S.  E. 
644;  Ft.  Worth,  etc.  R.  Co.  v.  Longino, 
54  Tex.  Civ.  87,  118  S.  W.  19'8;  Schwind 
V.  R.  Co.,  140  Wis.  1,  121  N.  W.  639 
(absence  of  fence) ;  Clemons  v.  R.  Co., 
137  Wis.  387,  119  N.  W.  102. 
See  Kelle  v.  R.  Co.  (Mo.),  167  S.  W. 
433. 

Use  made  of  such  crossing  is  admis- 
sible. Cunningham  v.  R.  Co.,  179  111. 
App.  505. 

May  show  other  vehicles  had  broken 
down  on  crossing.  R.  Co.  v.  Dooley, 
32  O.  C.   C.  655. 

Other  accidents  at  same  crossing  may 
be  shown.  Chesapeake,  etc.  R.  Co.  v. 
Meyers,  150  Ky.  841,  151  S.  W.  19. 
Effect  of  ballasting  track  upon  teams 
and  vehicles  of  others  not  relevant. 
Johnson  v.  R.  Co.,  SO  Kan.  456,  103  P. 
90. 

Defendant  may  show  it  is  not  respon- 
sible for  any  alleged  dangerous  feature 
of  crossing  to  meet  contention  it  waa 
bound  to  use  extra  precautions.  Hor- 
andt  V.  R.  Co.,  78  N.  J.  L.  190,  73  A. 
93. 

Abandoxunent  of  street  by  defendant 
prior  to  injury  may  be  shown.  Gulf, 
etc.  R.  Co.  V.  Garrett  (Tex.  Civ.)',  99 
S.  W.   162. 

Non-prosecution  of  defendant  for   ob- 
structing street  cannot  be  shown.  Gulf, 
etc.   R.   Co.  T.  Garrett    (Tex.   Civ.),   99 
S.  W.  162. 
Time  required  to  pass  over  crossing. — 
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Stokes  f.  E.  Co.,  104  Va.  817,  52  S. 
E.  855. 

490-87  Eich  r.  E.  Co.,  149  Fefl.  79, 
78  0.  C.  A.  663  (absence  of  light  on 
tender) ;  Matteson  v.  Co.,  6  Cal.  App 
318,  92  P.  101;  Southern  E.  Co.  v.  God- 
dard,  28  Ky.  L.  E.  52.3,  89  S.  W.  675; 
Clancy  v.  E.  Co.,  128  App.  Div.  141, 
112  N.  Y.  S.  541;  Banderob  r.  E.  Co., 
133  Wis.  249,  113  X.  W.  738.  See 
Amanta  v.  E.  Co.,  177  Mich.  280,  143 
N.  W.  76. 

490-89  St.  Louis,  etc.  E.  Co.  v.  Gra- 
ham, 83  Ark.  61,  102  S.  W.  700. 
Evidence  as  to  how  far  a  man  could 
be  seen  with  a  headli^jht  is  admis- 
sible. Draper  v.  E.  Co.,  161  N.  C.  307, 
77   S.   E.   231. 

490-90     See   Louisville   &   N.   E.    Co. 
V.  Co.,  149  Ky.  459,   149  S.  W.   898. 
Previous     grade     cannot     be     shown- 
Steil  Brew.  Co.  v.  E.  Co.,  li'O  Md.  419, 
87  A.  838. 

490-91  St.  Louis,  etc.  E.  Co.  v.  Gar- 
ner, 90  Ark.  19,  117  S.  W.  763;  Chicago, 
etc.  Co.  r.  Moon,  88  Ark.  231,  114  S. 
W.  228;  Nichols  V.  E.  Co.,  44  Colo.  501, 
98  P.  808;  Winn  v.  E.  Co.,  143  111.  App. 
71;  Childress  v.  E.  Co.  (Ind.  App.), 
101  N.  E.  332;  Johnson  r.  E.  Co.,  SO 
Kan.  456,  103  P.  90;  Louisville,  etc. 
Co.  r.  Park,  154  Ky.  269,  157  S.  W. 
27;  Chesapeake  &  O.  E.  Co.  r.  Wilson, 
31  Kv.  L.  E.  500,  102  S.  W.  810;  Camp- 
bell V.  E.  Co.,  108  Minn.  104,  121  N. 
W.  429;  Weigman  v.  E.  Co.,  223  Mo. 
699,  123  S.  W.  38;  Day  v.  E.  Co.,  132 
Mo.  App.  707,  112  S.  W.  1019;  Lang 
V.  E.  Co.,  115  Mo.  App.  489,  91  S.  W. 
1012;  Enssell  v.  Co.,  54  Or.  128,  102  P. 
619;  Barthelmas  v.  E.  Co.,  225  Pa.  597, 
74  A.  556;  Missouri,  etc.  E.  Co.  r.  King 
(Tex.  Civ.),  123  S.  W.  151;  Stokes  v. 
E.  Co.,  104  Va.  817,  52  S.  E.  855. 
See  Waite  v.  E.  Co.,  168  ^lo.  App.  160, 
153  S.  W.  66;  Houston,  etc.  E.  Co.  v. 
0'D6nnell,  99  Tex.  636,  92  S.  W.  409 
491-92  Louisville  &  N.  E.  Co.  r. 
Hubbard,  148  Ala.  45,  41  S.  814;  CherrV 
V.  E.  Co.,  121  La.  471,  46  S.  596,  17 
L.  E.  A.  (N.  S.)  50;  Slattorv  r.  E.  Co., 
203  Mass.  453,  89  N.  E.  622;  Wheeling, 
etc.  E.  Co.  V.  Parker,  9  O.  C.  C.  (N 
S.)  28,  29  O.  0.  C.  1  (records  of  com- 
pany competent  for  plaintiff). 
491-95  Weatherly  r.  E.  Co.,  166  Ala. 
575,  51  S.  959;  Southern  E.  Co.  r 
Weatherlow,  153  Ala.  171,  44  S.  1019; 
Tiffin  V.  E.  Co.,  78  Ark.  .%5.  93  S.  \V 
564;  Southern  E.  Co.  r.  Brock.  132  Ga. 
858,  64  S.  E.  1083    (statement  crossing 


used  great  deal,  not  conclusion);  At- 
lantic, etc.  Co.  r.  Adams,  7  Ga.  App. 
146,  66  S.  E.  494;  Wamslev  r.  R.  Co., 
41  Ind.  App.  147,  82  IJs.  E.'490;  Louis- 
ville &  N.  E.  Co.  V.  Allnutt,  150  Kv 
831,  lol  S.  W.  14;  Louisville  &  N.  U 
Co.  V.  Miller.  l.-U  Ky.  716,  121  S.  W. 
648;  Louisville  &  X.'  R.  Co.  r.  Berrv, 
33  Ky.  L.  E.  ,-v)0,  Hi  S.  W.  370;  Kar- 
ris V.  R.  Co.,  151  X.  C.  483,  66  S.  E. 
457;  Vadcn  f.  R  Co.,  150  X.  C.  700, 
64  S.  E.  702;  Davis  v  E.  Co.,  34  Pa. 
Super.  388;  Mot/lor  r.  R.  Co.,  28  Pa. 
Super.  ISO;  Grant  r.  R.  Co.,  54  Wash. 
67^,   103   P.   l]-2'K 

There  was  no  error  in  permitting  the 
evidence  as  to  whether  the  locus  in 
quo  was  "a  thickly  populated  neigh- 
borhood," where  there  were  "numbers 
of  jieoj'le  on  both  sides  of  the  track," 
etc.  "Such  evi.lenco  is  permis.sible, 
in  connection  with  other  evidence,  In 
order  to  determine  whether  the  condi- 
tions at  such  place  were  such  n»  to 
imj'ute  simple  negligence  or  willful  or 
wanton  wrong  to  tfie  engineer  in  run- 
ning at  a  high  rate  of  speed  at  the 
localitv. "  Birmingham,  etc.  Co.  V. 
Saxon"  (Ala.),  59  S.  590. 
492-96  Tiffin  r.  E.  Co.,  78  Ark.  55, 
93  S.  W.  564.  Contra,  if  reasons  given. 
Douglass  i\  E.  Co..  82  S.  C.  71.  T,2 
S.  E  15.  See  Weatherly  V.  R.  Co.,  166 
Ala.  575,  m   S.  '.t.-O. 

Parol  evidence  admissible  to  show 
tracks  laid  in  street.  International, 
etc.  R.  Co.  r.  Morin,  53  Tex.  Civ.  .531, 
116  S.   W.   a56. 

492-1  Cliicago,  etc.  E.  Co.  r.  John- 
.son  (Tex.  Civ.),  Ill  S.  W.  7.58. 
492-2  Louisville  &  X.  R.  Co.  r. 
Berry,  33  Kv.  L.  R.  850,  111  S.  W. 
370.  See  vol.  11,  p.  820,  n.  6.  and 
supplement  thereto. 

492-3  Coppo<'k  r.  R.  Co..  174  Fed. 
2r>4  (timeliness  of  signals);  St.  Ivoiiis, 
etc.  Co.  r.  Kimbrell  (Ark.),  16.1  S.  W. 
516;  Atkinson  r.  Fountain.  10  Ga.  App. 
307,  73  S.  E.  .534;  Fleenor  f.  R.  Co., 
16  Ida.  781.  102  P.  '^97;  Chesapeake, 
etc.  Co.  r.  Hairs  Admr..  147  Ky.  12, 
142  S.  W.  749;  Louisville  &  X.  R.  Co. 
V.  Miller,  1.34  Ky.  716,  121  S.  W.  .V»,S; 
Chesapeake  &  6.  R.  Co.  r.  Brashoar 
(Kv.),  143  S.  W.  277;  Cincinnati,  etc 
R.  Co.  r.  Cham]..  31  Ky.  L.  R.  1054.  104 
S.  W.  988;  Louisville  &  X.  R.  Go.  r 
Tavlor.  31  Kv.  L.  R.  1142.  104  S.  W. 
776;  Gherrv  r.  R.  Co..  121  La.  471.  46 
S.  596;  Line  r.  R.  Go..  143  Mich.  16.3, 
106   X.   W.   719;   Liabraaten   f.  R.  Co., 
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lOS  Minn.  207,  117  N.  W.  423;  Haley 
V.  E.  Co.,  197  Mo.  15,  93  S.  W.  1120 
(unsafe  rate  of  speed  not  excused  be- 
cause of  grade  beyond) ;  Mann  v.  E 
Co.,  123  Mo.  App.  486,  100  S.  W.  .566; 
Neary  v.  E.  Co.,  37  Mont.  461,  97  P. 
944  (violation  of  rule) ;  Stearns  v.  E., 
75  N.  H.  40,  71  A.  21;  Paulding  v.  E. 
Co.,  132  App.  Div.  68,  116  N.  Y.  S. 
518;  Kurt  V.  E.  Co.,  127  App.  Div.  838, 
111  N.  Y.  S.  859;  Farris  r.  E.  Co.,  151 
N.  C.  483,  06  S.  E.  457;  Eussell  f.  E. 
Co.,  54  Or.  128,  102  P.  619;  St.  Louis, 
etc.  E.  Co.  V.  Summers,  51  Tex.  Civ. 
133,  111  S.  W.  211. 

See  Liverett  v.  E.  Co.  (Ala.),  65  S. 
54;  Hartman  v.  E.  Co.,  132  la.  582, 
110  N.  W.  10;  S'chwarz  v.  E.  Co.,  218 
Pa.  187,  67  A.  213;  Merrill  r.  E.  Co., 
25  S.  D.  527,  129  N.  W.  846. 
Speed  sufficient  to  constitute  negligence. 
Jaelcson  v.  E.  Co.,  171  Mo.  App.  430, 
156  S.  W.  1005. 

Speed  may  be  considered  as  evidence 
of  negligence.  Evans  v.  E.  Co.,  213 
Fed.  129  (C.  C.  A.). 
While  the  violation  of  an  ordinance  is 
admissible  as  evidence  tending  to  show 
negligence,  it  is  not,  standing  alone, 
negligence  which  would  justify  recov- 
ery, or  upon  which  an  action  could  be 
based.  Mollica  r.  E.  Co.,  170  Mich. 
96,   133  N.  W.  927. 

Effect  of  repeal  of  statute. — ^^See  infra, 
"Street  Eailroads,"  137-3. 
Rate  of  speed  not  evidence  of  negli- 
gence in  open  country  if  plaintiff  saw 
train.  Atchison,  etc.  E.  Co.  V.  Schriver, 
80  Kan.  540,  103  P.  994.  Immaterial 
to  person  injured  on  track.  Eutherford 
V.  E.  Co.,  142  la.  744,  121  N.  W.  703. 
Comp.  Folkmire  v.  E.  Co.,  157  Mich. 
159,  121  N.  W.  811. 
Rate  of  speed  over  private  crossing, 
immaterial.  Louisville  &  N.  E.  Co.  v. 
Engleman,  135  Ky.  515,  122  S.  W.  833. 
Presumption  train  will  not  be  run  at 
unlawful  rate  of  speed  may  not  be  re- 
lied upon  where  means  of  observation 
open.  Sehaub  v.  E.  Co.,  133  Mo.  App. 
444.  113  S.  W.  1163. 
493-4  Louisville  E.  Co.  v.  Sheehan's 
Admx.,  146  Kv.  168,  142  S.  W.  221; 
Illinois  C.  E.  "Co.  v.  France,  130  Ky. 
26,  112  S.  W.  929  (train  schedule). 
Failure  to  reduce  speed. — Zancanella 
f.  E.  Co.,  93  Neb.  774,  142  N.  W. 
190. 

Defendant's  time  table. — Sehwarz  v.  E. 
Co.,  218  Pa.  187,  67  A.  213. 


Nature  of  injuries  sustained. — Wheeling, 
etc.  E.  Co.  V.  Parker,  9  O.  C.  C.  (N.  S.) 
28,  29  O.  C.  C.  1. 

493-5  Porter  v.  Buckley,  147  Fed. 
140,  78  C.  C.  A.  138;  Little  Eock,  etc 
Co.  v.  Hicks,  79  Ark.  248,  96  S.  W. 
385;  Nichols  v.  E.  Co.,  44  Colo.  501,  98 
P.  '808;  Seaboard,  etc.  E.  Co.  v.  Smith. 
53  Fla.  375,  43  S.  235;  Chicago  City 
E.  Co.  v.  Hvndshaw,  116  111.  App.  367; 
Chicago  City  E.  Co..  t\  E-ohe,  118  111. 
App.  322;  Illinois  C.  E.  Co.  v.  France, 
130  Ky.  26,  112  S.  W.  929;  Line  r. 
E.  Co.,'  143  Mich.  163,  106  N.  W.  719; 
Lynch  V.  E.  Co.,  208  Mo.  1,  106  S.  W. 
68;  Stotler  v.  E.  €o.,  200  Mo.  107, 
98  S.  W.  509;  King  v.  E.  Co.,  211  Mo. 
1,  109  S.  W.  671;  Potter  v.  E.  Co.,  136 
Mo.  App.  125,  117  S.  W.  593;  Par- 
sons V.  E.  Co.,  133  App.  Div.  461,  117 
N.  Y.  S.  1058  (observers  may  state  train 
going  fast  or  slow,  but  not  how  fast). 
See  supra,  "Expert  and  Opinion  Evi- 
dence," 600-77,  708-31.  But  see  South- 
ern E.  Co.  V.  "Weatherlow,  153  Ala.  171, 
44  S.  1019. 

Opinion  not  weighty. — ISTorthern  P.  Co, 
V.  Haves,  87  Fed.  129,  30  C.  C.  A.  576; 
Keiser  v.  E.  Co.,  212  Pa.  409,  61  A.  903; 
Cook  V.  Co.,  41  Wash.  314,  83  P.  419. 
493-6  Lynch  v.  E.  Co.,  208  Mo.  1, 
106  S.  W.  "68. 

494-10  Louisville  &  N.  E.  Co.  v. 
Taylor,  31  Ky.  L.  E.  1142,  104  S.  W. 
776;  Nashville,  etc.  E.  Co.  v.  Peavler, 
134  Ga.  618,  68  S.  E.  432. 
494-12  Louisville  &  N. .  E.  Co.  v. 
Goulding,  52  Fla.  327,  42  S.  8.54. 
495-14  Chesapeake  &  O.  E.  Co.  v. 
Dandridge,  171  Fed.  74,  96  C.  C.  A. 
178;  Garrison  v.  E.  Co.,  92  Ark.  437, 
123  S.  W.  657;  Conger  v.  E.  Co.,  31 
App.  Cas.  (D.  C.)  139;  Charleston,  etc. 
E.  Co.  V.  Camp,  3  Ga.  App.  232,  59  S. 
E.  710;  Wells  v.  E.  Co.,  153  111.  App. 
23;  Farlev  v.  E.  Co.,  153  111.  App.  493; 
Henry  v.  E.  Co.,  236  HI.  219,  86  N.  E. 
231;  Hartman  r.  E.  Co.,  132  la.  582, 
110  N.  W.  10;  Illinois  C.  E.  Co.  V. 
Coley,  28  Ky.  L.  E.  336,  89  S.  W.  234; 
Davis  V.  E.  Co..,  30  Kv.  L.  E.  172,  946, 
97  S.  W.  1122;  Slatterv  r.  E.  Co.,  203 
Mass.  4.53,  89  N.  E.  622;  Liabraaten 
r.  E.  Co.,  105  Minn.  207,  117  N.  W. 
423;  Carleo  v.  E.  Co.,  77  N.  J.  L.  607, 
72  A.  '89;  Foley  -v.  E  Co.,  132  App.  Div. 
506,  117  N.  Y.  S.  956;  Paulding  v. 
E.  Co.,  132  App.  Div.  68,  116  N.  Y. 
S.  518;  Kur.t  r.  E.  Co..  Ill  N.  Y.  S. 
8.59:  Farris  r.  E.  Co.,  151  N.  C.  483, 
66  S.  E.  457;   Kunkel  v.  E.  Co.,  18  N. 
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D.  367,  121  X.  W.  830;  Wheeling,  etc. 

E.  Co.  V.  Parker,  9  O.  C.  C.  (N.  S.) 
28,  29  O.  C.  C.  1;  Barthelmas  v.  K. 
Co.,  225  Pa.  597,  74  A.  556;  Schwarz 
V.  E.  €o.,  218  Pa.  187,  67  A.  213;  Davis 
V.  R.  Co.,  34  Pa.  Super.  388;  Osteen 
r.  R.  Co.,  76  S.  C.  368,  57  S.  E.  196; 
Grant  v.  R.  Co.,  54  Wash.  678,  103  P. 
1126.  Contra,  at  private  crossings  if 
signals  not  customarily  given.  Louis- 
ville &  N.  R.  Co.  V.  Eiiglemau,  135  Ky. 
515,  122  S.  W.  833. 

See  Alexander  v.  R.  Co.  (Mo.  App.), 
165  S.  W.  1156;  Jackson  r.  R.  Co.,  171 
Mo.  App.  430,  156  S.  W.  1005. 
Evidence  that  at  same  crossing  and 
within  an  hour  of  alleged  act  an  engi- 
neer had  failed  to  ring  bell  and  give 
signals  is  admissible.  Rober  v.  R.  Co., 
25  X.  D.  394,  142  X.  W.  22. 
Evidence  that  whistle  was  unusually 
loud  and  its  effect  is  admissible.  Bait. 
&  O.  R.  Co.  v.  Harris,  121  Md.  254,  88 
A.   282. 

This  is  not  negative  but  positive  testi- 
mony  which,  notwithstanding  direct  and 
positive  contradictory  testimony  of  wit- 
nesses on  the  part  of  the  defendant,  re- 
quires the  question  to  be  submitted  to 
the   jury.     Union   Sav.    &   Bldg.   Assn. 
r.  Vahle,  2.35  Pa.  435,  84  A.  407. 
Plaintiff  must  show  crossing  such  as  re- 
quired signal.     Wilkinson  v.  R.  Co.,  35 
rtah  110,  99  P.  466. 
Unusual   signals   required    under    some 
circumstances.    Louisville  tS:   X.   R.   Co. 
r.  Smith,  135  Ky.  462,  122  S.  W.  806. 
Absence   of  lookout   proved    regardless 
of  ordinance.    Xorfolk   &  W.  R.  Co.   v. 
Holmes.  109  Ya.  407.  64  S.  E.  46. 
Inefficiency    of   signal. — Metcalf   v.    R. 
Co.,    78   Conn.    614,   63    A.    633;    Cincin- 
nati, etc.  R.   Co.   r.  Champ,  31  Ky.  L. 
R.   1054,  104  S.  W.  988. 
Kind  of  signal  given,  shown.    Southern 
R.    Co.    V.   Hobbs,   151    Ala.   335,   43    S. 
844. 

Testimony  of  trainmen  as  to  giving 
signals  must  be  positive.  Chesapeake 
&  O.  R.  Co.  V.  Wilson,  31  Ky.  L.  R.  500, 
102  S.  W.  810. 

Engineer's  testimony  as  to  ringing  beH 
mav  rest  upon  his  habit  of  doing  so. 
Texas  &  P.  R.  Co.  v.  Crump,  102  Tex. 
250,  115  S.  w.  ^e. 

495-15  Contra  if  rate  of  speed  high 
and  gates  not  properlv  operated.  Brack- 
en V.  R.  Co.,  32  Pa.  Super.  22. 
Exigencies  of  defendant's  busitiess  can- 
not excuse  non-compliance  with  statute 
prescribing  lights  to   be   carried.      Chi- 


cago, etc.  R.  Co.  V.  Moon,  88  Ark.  231, 
114  S.  W.  228. 

496-16  Cincinnati,  etc.  R.  Co.  v 
Champ,  31  Ky.  L.  R.  1054,  104  S.  W. 
988.  See  Holland  v.  R.  Co.,  55  Wash. 
266,  104  P.  252. 

Failure  to  sound  bell  or  whistle  is  con- 
elusive  evidence  of  negligence.  Law- 
son  i'.  Rv.  Co.,  91  S.  C.  201,  74  S.  E. 
473. 

Presumption  of  negligence  arises  if 
statutorv  signals  not  given.  Turbyfill 
V.  R.  Co^.,  S3  S.  C.  325,  65  S.  E.  278. 
Evidence  of  signal  given  by  stranger, 
immaterial  unless  plaintiff  heard  and 
understood  it.  Dunwoody  r.  R.  Co.,  136 
Mo.  App.  509,  118  S.  W.  503. 
Plaintiff's  ignorance  of  crossing  ren- 
ders exclusion  of  testimony  as  to  failure 
to  ring  crossing  bell  immaterial.  Hor- 
andt  V.  R.  Co.,  78  X.  J.  L.  190,  73  A. 
93. 

In  Alabama  statute  imposes  on  defend- 
ant burden  of  showing  signals  given 
at  specified  places;  if  injury  occurred 
at  another  place  compliance  with  stat- 
ute need  not  be  shown.  Southern  R. 
Co.  r.  Smith,  163  Ala.  174,  50  S.  390. 
496-17  Bracken  v.  R.  Co.,  32  Pa. 
Super.  22. 

496-18  Henrv  r.  R.  Co.,  236  111.  219 
86  X.  E.  231 ;  Tavlor  v.  R.  Co.,  154  111 
App.  222;  Rogers  v.  R.  Co.,  75  X.  J. 
L.   568,  '68    A.   148. 

496-19  Chesapeake  &  O.  R.  Co.  v. 
Dandridge,  171  Fed.  74,  96  C.  C  A. 
178;  Fleenor  V.  R.  Co.,  16  Ida.  781,  102 
P.  897;  Chicago  &  A.  R.  Co.  t'.  Wright, 
120  111.  App.  218;  Aurora,  etc.  R.  Co. 
r.  Gary,  123  111.  App.  163;  Illinois  C. 
R.  Co.  r.  Colev,  28  Ky.  L.  R.  336,  89 
S.  W.  234;  Russell  r.  R.  Co.,  54  Or. 
128,  102  P.  619;  Davis  r.  R.  Co.,  34 
Pa.  Super.  388;  St.  Louis  S.  R.  Co. 
r.  Moore  (Tex.  Civ.),  107  S.  W.  658. 
But  see  Giacomo  r.  R.  Co.,  196  Mass. 
192,  81  X.  E.  899;  Hodcfin  v.  R.  Co., 
143  X.  0.  93,  55  S.  E.  413. 
Presumption  that  one  relied  on  assur- 
ance of  safety  by  absence  of  flagman 
where  one  was  required.  Summer  v. 
R.  Co.,  122  Minn.  44,  141  X.  W.  854. 
497-31  Chicago  &  A.  R.  Co.  v. 
Wrisht,  120  111.  App.  218;  McXamara 
r.  R.  Co.,  126  Mo.  App.  152,  103  S.  W. 
1093;  Carleo  r.  R.  Co.,  77  X.  J.  L. 
607,  72  A.  89;  Roland  v.  R.  Co.,  224 
Pa.  630,  73  A.  958  (failure  to  lower 
gates  not  decisive). 
497-23  Roland  v.  R.  Co.,  224  Pa. 
630,  73  A.  958. 
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497-27  Comp.  Giacomo  v.  E.  Co.,  196 
Mass.  192,  81  N,  E.  899. 
498-28  Delaware  &  H.  Co.  v.  Lar- 
nard,  161  Fed.  520,  '88  C.  C.  A.  462; 
Chicago,  etc.  E.  Co.  v.  Hamilton,  92 
Ary.  400,  123  S.  W.  379;  Evansville, 
etc.  E.  Co.  v.  Berndt,  172  Ind.  697, 
8iS  N.  E.  612;  Louisville  &  N,  E.  Co.  v. 
Eckman,  137  Ky.  331,  125  S.  W.  729; 
Louisville  &  N.  E.  Co.  v.  Eoth,  130  Ky. 
759,  114  S.  W.  264;  Slattery  v.  E.  Co., 
203  Mass.  453,  89  N.  E.  622;  Lundergan 
V.  E.  Co.,  203  Mass.  460,  89  N.  E.  625; 
Eademacher  v.  E.  Co.,  158  Mich.  552, 
123  N.  W.  45;  Eiley  v.  E.  Co..  36  Mont 
545,  93  P.  948;  Shafer  i\  E.  Co.,  75  N. 
J.  L.  75,  66  A.  1072;  Barthelmas  v. 
E.  Co.,  225  Pa.  597,  74  A.  556;  Bracken 
V.  E.  Co.,  32  Pa.  Super.  22. 
Presence  of  open  and  unattended  gates, 
it  being  unusual  to  have  an  attendant 
at  night,  may  be  shown,  not  to  prove 
negligence  in  failure  to  operate,  but  to 
illustrate  condition  under  which  acci- 
dent occurred  and  throw  light  upon 
plaintiff's  contributory  negligence.  Eog- 
ers  V.  E.  Co.,  75  N.  J.  L.  568,  68  A. 
148. 

498-29  Gray  v.  Co.,  143  la.  268,  121 
N.  W.  1097,  absence  of  whistling  post. 
498-31  Illinois  C.  E.  Co.  v.  O'Neill, 
177  Fed.  328,  100  C.  C.  A.  658;  Erie 
E.  Co.  V.  Farrell,  147  Fed.  220,  77  C.  C. 
A.  446;  Seaboard,  etc.  E.  Co.  v.  Smith, 
53  Fla.  375,  43  S.  235;  Atlantic  C.  L. 
E.  Co.  V.  Adams,  7  Ga.  App.  146,  66 
S.  E.  494;  Charleston,  etc.  E.  Co.  v. 
Camp,  3  Ga.  App.  232,  59  S.  E.  710; 
Henry  v.  E.  Co.,  236  111.  219,  86  N.  E. 
231;  Balsewicz  v.  E.  Co.,  144  111.  App. 
219  (on  the  issue  of  wilfullness) ;  Winn 
V.  E.  Co.,  143  111.  App.  71;  Wamsley  v. 
E.  Co.,  41  Ind.  App.  147,  82  N".  E.  490, 
83  N.  B.  640;  Beck  v.  E.  Co.,  156  Mich. 
252,  120  N.  W.  983;  Kunz  v.  E.  Co., 
51  Or.  191,  93  P.  141,  94  P.  504;  Mis- 
souri, etc.  Co.  V.  Taylor  (Tex.  Civ.), 
156  S.  W.  544;  Southern  E.  Co.  v. 
Stockdon,  106  Va.  693,  56  S.  E.  713. 
498-32  Illinois  C.  E.  Co.  v.  O'Neill, 
177  Fed.  3'28,  100  C.  C.  A.  658;  Louis- 
ville &  N.  E.  Co.  V.  Loyd  (Ala.),  65 
S.  153  (ordinance  admissible) ;  St. 
Louis,  etc.  E.  Co.  v.  Tomlinson,  78  Ark. 
251,  94  S.  W.  613;  Buehanan  r.  E.  Co., 
1  Boyce  (Del.)  83,  75  A.  872;  Chi- 
cago &  E.  E.  Co.  V.  Ginther,  48  Ind. 
App.  12,  90  N.  E.  911  (contributory 
negligence);  Chesapeake  &  0.  E.  Co.  v. 
Vaughan,  30  Ky.  L.  E.  215,  97  S.  W. 
774;  Southern  E.  Co.  v.  Winchester,  32 


Ky,  L.  E.  19,  105  S.  W.  167;  EppsteiA 
V.  E.  Co.,  197  Mo.  720,  94  S.  W.  967; 
Texas,  etc.  E.  €0.  v.  Bean,  55  Tex.  Civ. 
341,  119  S.  W.  328  (crossing  block'^d) ; 
Ft.  Worth,  etc.  Co.  v.  Poteet,  53  Tex. 
Civ.  44,  115  S.  W.  883;  Texarkana,  etc. 
E.  Co.  V.  Frugia,  43  Tex.  Civ.  48,  95 
S.  W.  563;  Galveston,  etc.  E.  Co.  v. 
Vollrath,  40  Tex.  Civ.  46,  89  S.  W. 
279. 

Distance  of  whistling  post  from  cross- 
ing,   shown.      Defendant  "s   rules   imma- 
terial   unless   they    tend    to'   show    post 
placed  where  law  required.     Walker  v. 
E.  Co.,  193  Mo.  453,  92  S.  W.  83. 
498-34     Missouri,  etc.  E.  Co.,  f.  Brat- 
cher,  54  Tex.  Civ.  10,  118  S.  W.  1091. 
498-36     Objection    must    be    specific 
and  reasonable.     Stotler  t\  E.  Co.,  200 
Mo.  107,  98  .S.  W.  50'9. 
City  limits. — Exercise  of  municipal  au- 
thority over    territory    under    color    of 
law   may  not  be   collaterally  attacked. 
Missouri,    etc.    E.    Co.   v.   Bratcher,    54 
Tex.    Civ.   10,   lis  S.    W.     1091.      See 
supra,    "Boundaries,"    722-75. 
Not  material  if  injury  sustained  at  pri- 
vate crossing.   Freitag  r.  E.  Co.,  46  Ind. 
App,  491,  8»  N.  E.  501. 
498-37     See  Texarkana,  etc.  E.  Co.  v. 
Frugia,  43  Tex.  €iv.  48,  95  S.  W.  563. 
499-38     Gulf,   etc.  E.   Co.   v.  Garrett 
(Tex.  Civ.),  99  S.  W.  162. 
Presumed    ordinances    regulating    speed 
are  reasonable.    Kunz  r.  E.  Co.,  51  Or. 
191,  93   P.   141,  94  P.  504. 
Repealing  ordinance  enacted  after  acci- 
dent, inadmissible. — Nilson  v.  E.  Co.,  84 
Nob.  595,  121  N.  W.  1128. 
499-39     Atlantic    C.    L.     E.     Co.     v. 
Adams,  7   Ga.  App.   146,   66  S.   E.  494. 
See  Grand  T.  E.  Co.  r.  Hainer,  36  Can. 
Sup.   180. 

499-40  Dukeman  r.  E.  Co.,  237  111. 
104,  86  N.  E.  712.  See  Grand  T.  E. 
Co.  V.  Hainer,  36  Can.  Sup.  180. 
499-41  Southern  E.  Co.  t:  Weather- 
low,  153  Ala.  171,  44  S.  1019;  Nichols 
r.  E.  Co.,  44  Colo.  501,  98  P.  808;  South- 
ern E.  iCo.  V.  Mouchet,  3  6a,  App.  266, 
59  S.  E.  927;  Collison  v.  E.  Co.,  239 
111.  532,  88  N.  E.  251  (absence  of  date 
from  certificate,  immaterial) ;  Winn  V. 
E.  Co.,  143  111.  App.  71;  Pittsburgh,  etc. 
E.  Co.  V.  Eogers,  45  Ind.  App.  230,  87 
N.  E.  28;  Stotler  v.  E.  Co.,  200  Mo. 
107,  98  S.  W.  509;  Bracken  v.  E.  Co., 
32  Pa.  Super.  22;  Texarkana,  etc.  E.  Co. 
v.  Frugia,  43  Tex.  Civ.  48,  95  S.  W. 
'563. 
Ordinance  admissible  if  defendant  knew 
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of  it.    Southern  E.  Co.  v.  Stoekdon,  lOfl 
Va.  €93,  56  S.  E.  713. 
Hack  driver  presumed  to  know  village 
speed    ordinance.      Gibbons    v.    E.    Co., 
177  HI.-  App.   572. 

Immaterial  that  ordinance  was  subse- 
quently repe&led.  Gibbons  v.  E.  Co., 
177  111.   App.   572. 

499-43  Ordinance  admissible  though 
not  pleaded.  Louisville  &  N.  E.  Co.  v. 
Co.,  150  Ala.  390,  43  S.  723. 
499-44  Erie  E.  Co.  v.  Weber,  207 
Fed.  293,  125  C.  C.  A.  37;  Cook  v.  E. 
Co.,  153  111.  App.  596;  Collison  v.  E. 
Co.,  239  III.  .532,  88  N.  E.  251;  Kelsall 
V.  E.  Co.,  196  Mass.  554,  82  N.  E.  674; 
Ellington  v.  E.  Co.,  96  Minn.  176,  104 
N.  W.  827;  Eowe  v.  E.  Co.,  85  S.  C. 
23,  66  S.  E.  10'.56.  Contra  if  death  did 
not  result.  Mochowik  v.  E.  Co.,  196 
Mo.  550,  94  S.  W.  256;  Palmer  v.  E. 
Co.,  142  Mo.  App.  440,  127  S.  W.  96. 
See  Lueders  v.  E.  Co.,  253  Mo.  97,  161 
S.  W.   1159. 

It  is  negligence  in  some  cases. — Kelsall 
f.  E.  Co.,  196  Mass.  554,  82  N.  E.  674; 
Stotler  V.  E.  Co.,  200  Mo.  107,  98  S. 
W.  509;  Harbert  v.  E.  Co.,  78  S.  C. 
■537,  59  S.  E.  644;  Drawdy  v.  E.  Co., 
78  S.  C.  374,  58  S.  E.  980.  See  Kunz 
V.  E.  Co.,  51  Or.  191,  93  P.  141,  94  P. 
504. 

499-45  Cook  v.  E.  Co.,  153  111.  App. 
596;  Cleveland,  etc.  E.  Co.  r.  Dukeman, 
130  111.  App.  105;  Dav  v.  E.  Co.,  132 
Mo.  App.  707,  112  S.  W.  1019. 
Violation  of  statute  is  negligence  per 
se  as  to  persons  using  a  crossing,  but 
as  to  others  it  is  evidentiary  only.  Mis- 
souri, etc.  E.  Co.  V.  Saunders,  101  Tex 
255,  106  S.  W.  321. 
500-46  Garber  v.  E.  Co.  (Tex.  Civ.), 
lis  S.  W.  857.  See  Texarkana,  etc.  E. 
Co.  V.  Prugia,  43  Tex.  Civ.  48,  95  S.  W. 
563.  Cojiip.  4S9-8'6,  supra. 
500-47  Louisville  &  N.  E.  Co.  v. 
Lovd  (Ala.),  65  S.  1.53;  St.  Louis  S.  E. 
Co.  V.  Graham,  83  Ark.  61,  102  S.  W. 
700;  Giacomo  i\  E.  Co.,  196  Mass.  192,* 
81  N,  E.  899;  Sprague  r.  E.  Co.,  40 
Mont.  481,  107  P.  412;  Wallenburg  v. 
E.  Co.,  86  Neb.  642,  126  N.  W.  289; 
Quinn  V.  E.  Co.,  78  N.  J.  L.  539,  74  A. 
456. 

500-49  Southern  E.  Co.  v.  Douglass, 
144  Ala.  351,  39  S.  268;  Stuart's  Admr. 
V.  E.  Co.,  146  Ky.  127,  142  S.  W.  232; 
Eogers  v.  E.  Co.,  75  N.  J.  L.  568,  68 
A.  148;  Schwarz  v.  E.  Co.,  218  Pa.  187, 
67  A.  213. 
Testimony    witness    exclaimed,    "Whv 


don't  they  blow  that  whistle?"  is  ad- 
missible. Terwilliger  v.  E.  Co.,  152 
App.  Div.  168,  136  N.  Y.  S.  733. 
500-50  Louisville  E.  Co.  v.  Shee- 
han's  Admr.,  146  Ky.  168,  142  S.  W. 
221. 

501-51  Stotler  v.  E.  Co.,  200  Mo.  107, 
98  S.  W.  509. 

501-52     Eieh  r.  E.  Co.,  149  Fed.  79, 

78  C.  C.  A.  663;  Keiser  v.  E.  Co.,  212 

Pa.  409,  61  A.  903. 

In  some  courts  rule  stated  in  text  does 

not  prevail.      Cleveland,   etc.   E.   Co.  v. 

Wuest,  41  Ind.  App.  210,  83  N.  E.  620. 

See  Eogers  v.  E.  Co.,  75  N.  J.  L.  568, 

68  A.  148. 

Not  negative. — Schwarz  v.  E.  Co.,  218 

Pa.   1S7,  67  A.  213. 

Negative  evidence  given  more  weight 

than  positive  testimony  of  defendant's 

emploves.     Stotler    v.   E.    Co.,   200    Mo. 

107,   98   S.   W.   509. 

501-53  St.  Louis,  etc.  E.  Co.  v.  Gib- 
son (Ark.),  168  S.  W.  1129;  Stuart's 
Admr.  f.  E.  Co.,  146  Kv.  127,  142  S. 
W.  232;  McGee  v.  E.  Co.,  214  Mo.  .530, 
114  S.  W.  33  (presumption  may  be 
overcome  by  plaintiff's  testimonv) ; 
King  V.  E.  Co.,  211  Mo.  1,  109  S.  W. 
671. 

501-54  Illinois  C.  E.  Co.  v.  Dupree, 
138  Ky.  459,  128  S.  W.  334.  where  child 
knew  train  coming,  though  too  young 
to  be  capable  of  contributory  negli- 
gence. See  Stearns  v.  E.,  75  N.  H.  40, 
71  A.  21. 

Infliction  of  injury  at  crossing  by  ob- 
ject projecting  from  car,  prima  facie 
evidence  of  negligence.  St.  Louis,  etc. 
E.  Co.  i\  Oarr,  94  Ark.  246,  126  S.  W. 
850,  statute. 

502-55  Thompson  v.  E.,  81  S.  C.  333, 
62  S.  E.  396;  St.  Louis,  etc.  Co.  v. 
Dumright  (Tex.  Civ.),  166  S.  W.  938; 
Texas  M.  E.  v.  Byrd  (Tex.  Civ.),  110 
S.  W.  199. 

Number  of  crossings  between  stations, 
shown,  and  their  nature.  Missouri,  etc. 
E.  Co.  r.  Malone  (Tex.  Civ.).  110  S.  W. 
958. 

Parol  testimony  as  to  location  of  street 
with  reference  to  alleged  accident,  com- 
petent. Northern  Alabama  E.  Co.  v. 
Counts,  166  Ala.  550,  51  S.  938. 
Condition  of  articles  on  car  in  same 
train,  on  day  in  question,  at  another 
station,  shown  to  establish  cause  of  in- 
jury inflicted  by  article  projecting  from 
car.  Northern  Alabama  E.  Co.  v. 
Counts,  supra. 
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502-58     Louisville  &  IST.  E.  Co.  v.  v. 

Williams  (Ala.),  62  S.  679;  Birming- 
ham Soutliern  E.  Co.  v.  Pox,  167  Ala. 
281,  52  S.  889;  Alabama  G.  S.  E.  Co.  v. 
Kc^Tiorter,  156  Ala.  269,  47  S.  84; 
Eeidel  v.  E.  'Co.,  144  111.  App.  424; 
Norris  v.  E.  €o.,  152  N.  C.  505,  67 
S.  E.  1017;  Thompson  V.  E.  Co.,  149  N. 
C.  155,  62  S.  E.  883;  Thompson  v.  E., 
81  S.  C.  333,  63  'S.  E.  396;  Goodwin  v. 
E.  Co.,  82  S.  C.  321,  64  S.  E.  242;  Mis- 
souri, etc.  E.  Co.  t:  Malone  (Tex.  Civ.), 
110   S.  W.  958. 

When  immaterial. — ^Pope  t\  E.  Co.,  242 
Mo.  232,  146  S.  W.  790. 
Absence  of  headlight  may  be  testified 
to  by  witnesses  who  first  noticed  fact 
immediately  after  accident;  such  testi- 
mony throws  burden  of  showing  light 
previously  burning  on  defendant.  CJot- 
ner  v.  E.  'Co.,  220  Mo.  284,  119  S.  W. 
610. 

503-59  Northern  Alabama  E.  Co.  v. 
Counts,  106  Ala.  550,  51  S.  938  (defend- 
ant's knowledge  of  extent  of  travel 
shown  to  establish  wantonness  in  using 
excessive  speed  and  not  giving  signals 
or  maintaining  lookout) ;  Thompson  v. 
E.  Co..  155  N.  C.  155,  62  S.  E.  883; 
Marks  v.  E.  'Co.,  88  Va.  1,  13  S.  E.  299. 
503-60  Contra,  Missouri,  etc.  E.  Co. 
f.  Malone  (Tex.  Civ.),  110  S.  W.  958. 
Persons  injured  while  using  track  as  a 
walkway  at  a  place  where  people  ac- 
customed to  walk  may  show  signals  not 
given,  not  to  establish  negligence  per 
se,  but  to  show  prudence  required  warn- 
ing to  be  given,  engine  being  without 
headlight.  Morrow  v.  E.  Co.,  147  N.  C. 
623,  61  S.  E.  621,  16  L.  E.  A.  (N.  S.) 
642. 

Defective  appliances  and  incompetent 
management  may  be  shown  in  action 
by  trespassers  where  situation  required 
defendant  to  maintain  lookout.  Louis- 
ville &  N.  E.  Co.  r.  Berry,  33  Kv.  L.  E. 
S50,  111  S.  W.  370,  disf.  Brown  v.  R. 
Co.,  97  Ky.  228,  30  S.  W.  639. 
Extent  to  which  road  used  as  a  way 
shown  if  defendant  knew  facts.  Thomp- 
son V.  E.  Co.,  81  S.  C.  333,  62  S.  E. 
396. 

If  defendant's  wrongful  act  caused 
plaintiff  to  leave  crossing  and  enter 
upon  its  track  at  a  distance  therefrom 
in  the  effort  to  save  imperiled  property, 
he  may  show  no  signal  given.  Thomp- 
son r.  E.  Co.,  supra. 
503-62  See  Galveston,  etc.  E.  Co.  v. 
Olds  (Tex.  Civ.).  112  S.  W.  787. 
Such  evidence  immaterial  in  favor   of 


employe  who  knew  when  train  due 
and  whose  duty  it  was  to  keep  track 
clear.  Wickham  v.  E.  Co.,  135  ity. 
288,  122  S.  W.  154. 
503-63  St.  Louis,  L  M.  &  S.  E.  Co. 
V.  Wells,  102  Ark.  257,  143  S.  W.  1069; 
Nashville  &  C.  E.  Co.  v.  Peavler,  134 
Ga.  618,  68  S.  E.  432;  Texas  &  P.  E. 
Co.  v.  Adkins  (Tex.  Civ.),  126  S.  W. 
954;  St.  Louis,  etc.  E.  Co.  v.  Summers, 
51  Tex.  av.  133,  111  S.  W.  211. 
Contra,  as  to  absnlnto  ordinance. 
Baltimore  I.  O.  E.  Co.  v.  S.,  114  Md. 
536,  80  A.  170. 

504-64  Macon  &  B.  E.  Co.  t\  Park- 
er, 127  Ga.  471,  56  S.  E.  616;  Good- 
win V.  E.  Co.,  -82  S.  C.  321,  64  S.  E. 
243  (to  show  wJantonness).  See 
Charleston  E.  Co.  v.  Camp,  3  Ga.  App. 
232,  59  S.  E.  710.  Camp.  Southern 
E.  Co.  v.  Flynt,  2  Ga.  App.  162,  58  S. 
E.  374. 

Injuries  at  private  crossing. — Chesa- 
peake &  0.  E.  Co.  i\  Wilson,  31  Kv.  L. 
E.  500,  103  S.  W.  810.  Comp.  Hart- 
man  V.  E.  Co.,  132  la.  582,  110  N.  W. 
10;  Annapolis,  etc.  E.  Co.  f.  S.,  104 
Md.  659,  &5  A.  434. 
505-67  Southern  E.  Co.  v.  Chatman, 
124  Ga.  1026,  53  S.  E.  692;  St.  Louis, 
S.  W.  E.  Co.  l\  Driver  (Tex.  Civ.), 
137  S.  W.  409;  So.  E.  Co.  v.  Wiley,  112 
Va.  183,  70  S.  E.  510. 
Evidence  that  plaintiff  on  other  occa- 
sions had  jumped  on  moving  trains  is 
inadmissible.  Ala.  &  V.  E.  Co.  v. 
Thornhill  (Miss.),  63  S.  674. 
Consent  to  use  of  track  not  presumed. 
Bailev  v.  R.  Co.,  220  Pa.  516,  69  A. 
998. 

505-68  Anderson  v.  E.  Co.,  15  Ida. 
513,  99  P.  91;  Cincinnati,  etc.  Co.  v. 
Harrigan,  149  Ky.  53,  147  S.  W.  942; 
Davis  r.  E.  Co.,  30  Ky.  L.  E.  172,  97 
S.  W.  1122;  Cotner  v.  E.  Co.,  220  Mo, 
284,  119  S.  W.  610;  Hair  v.  E.  Co.,  84 
Neb.  398,  121  N.  W.  439;  Meitzner  r. 
E.  ,Co.,  224  Pa.  352,  73  A.  434;  Good- 
win r.  E.  Co.,  82  S.  C.  321,  64  S.  E. 
242;  Kvne  V.  E.  Co.  (Utah),  126  P. 
311. 

Crossing  at  other  points. — ^Louisville  & 
N.  E.  Co.  V.  Williams  (Ala.),  62  S. 
679. 

505-69  Blackmon  v.  E.  Co.  (Ala.), 
64  S.  592;  So.  E.  Co.  v.  Stewart  (Ala.), 
60  S.  927;  Southern  E.  Co.  r.  Smith, 
173  Ala  697,  55  S.  913;  Southern  E. 
Co.  V.  Forrister,  1.58  Ala.  477,  48  S. 
69;   Alabama,  etc.  E.  Co.  v.  Guest,  144 
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Ala.  "373,  39  S.  654;  Moody  v.  R.  Co., 
89  Ark.  103,  115  S.  W.  400  (act  of  de- 
fendant making  use  of  track  necessary 
shown);  St.  Louis,  etc.  R.  Co.  r.  Sparks, 
81  Ark.  187,  99  S.  W.  73;  Florida  R. 
Co.  V.  Sturkev,  56  Fla.  196,  4S  S.  34; 
Macon  «&;  B.  R.  Co.  v.  Parker,  127  Ga. 
471,  56  S.  E.  616;  Sublett  v.  R.  Co., 
146  Kv.  530,  142  S.  W.  1060;  Thomp- 
son V.  R.  Co.,  243  Mo.  336,  148  S.  W. 
484;  Kunkel  v.  R.  Co.,  18  N.  D.  367, 
121  N.  W.  830;  Sanders  r.  C.  Div.,  90 
S.  C.  331,  73  S.  E.  356;  Chicago,  etc. 
R.  Co.  V.  Loftis  (Tex.  Civ.),  16S  S.  W. 
403  (negative  testimony) ;  Mo.,  etc.  R. 
Co.  V.  Sharp  (Tex.  Civ.),  120  S.  W. 
263  (warning  signboards  are  immate- 
rial); St.  Louis  S.  R.  Co.  r.  Wilcox, 
57  Tex.  Civ.  3,  121  S.  W.  588;  Teakle 
r.  R.  Co.,  52  Utah  276,  90  P.  402; 
Chesapeake  &  O.  R.  Co.  v.  Corbin,  110 
Ma.  700,  67  S.  E.  179. 
Knowledge  of  defendant  may  not  be 
inferred  from  fact  of  nse.  Southern 
R.  Co.  V.  Stewart,  164  Ala.  171,  51  S. 
324.  S«e  Eppstein  f.  R.  Co.,  197  Mo. 
720,  94  S.  W.  907.  Knowledge  of  use 
of  track  by  others  during  the  day,  not 
notice  of  such  use  at  night.  Moore  v. 
R.  Co.  (Tex.  Civ.),  123  S.  W.  1142. 
Burden  of  proof  is  on  person  injured. 
Ervin  r.  Rv.  Co.,  158  Mo.  App.  1,  139 
S.  W.  498. 

506-71  Missouri,  etc.  R.  Co.  v.  Brat- 
ton,  S5  Ark  326,  108  S.  W.  518;  Ellen- 
berg  i:  R.  Co.,  '5  Ga.  App.  389,  63  S.  E. 
240;  Pittsburg,  etc.  R.  Co.  v.  Simons, 
168  Ind.  333,  79  N.  E.  911;  Brvant  v. 
R.  Co.  (Mo.  App.),  168  S.  W.  228; 
Farris  v.  R.  Co.,  151  N.  C.  483,  66 
S.  E.  457  (custom  of  employes) ;  San- 
ders r.  Carolina  Div.,  90  S.  "C.  331,  73 
S.  E.  .3'56;  Texas  &  P.  R.  Co.  v.  Adkins 
(Tex.  Civ.),  126  S.  W.  954  (express 
consent  need  not  be  shown).  Posting 
bulletin  directing  employes  to  take 
train  at  place  in  question,  shown. 
Louisville  &  N.  R.  Co.  r.  .Johnson,  162 
Ala.  665,  50  S.  300;  Tnternational,  etc. 
R.  Co.  r.  Ploeger  (Tex.  Civ.),  93  S.  W. 
226  (Tex.)  93  1=!.  W.  722. 
506-7S5  Acquiescence  in  use  of  bridge, 
not  inferred  from  use  if  notice  forbid- 
ding it  given.  Lamb  r.  R.  Co.,  86  S. 
C.  106,  67  S.  E.  958.  Witness  in  posi- 
tion to  know  may  testify  he  never 
heard  of  objection.  Lamb  v.  R.  Co., 
supra. 

Facts  amounting  to  implied  license, 
shown.  Lowenstein  r.  R.  Co.  (Mo. 
App.),  119  S.  W.  430. 


50e-73  Brown  i:  R.  Co.  (Ala.),  64 
S.  581;  Adams  r.  R.  Co.,  83  Ark.  300, 
103  S.  W.  725;  Cunningham  i".  R.  Co., 
260  111.  5S9,  103  X.  E.  594;  McOuire 
V.  R.  Co.,  120  111.  App.  Ill;  Miller  r. 
R.  Co.  (Ky.),  lis  S.  W.  348  (rule  does 
not  apply  to  persons  walking  along 
tracks  in  or  near  villages  or  sparsely 
settled  hamlets) ;  Louisville,  etc.  R.  Co. 
v.  Woolfork,  30  Ky.  L.  R.  569,  99  S. 
W.  294  (bridge  without  footway 
plank);  Prince  r.  R.  Co.,  30  Ky.  L.  R. 
469,  99  8.  W.  293  (switchyard);  Bait., 
etc.  Co.  r.  S.,  114  Md.  536,  SO  A.  170. 
But  comp.  last  case  with  Louisville  & 
N.  R.  Co.  r.  Goulding,  52  Fla.  327,  42 
S.  854. 

507-74  Bailey  v.  R.  Co.,  220  Pa.  516, 
69  A.  998,  custom  of  em]doye  to  use 
track.  See  So.  R.  Co.  i\  Stewart  (Ala.), 
60    S.    927. 

507-75  Louisville  &  N.  R.  Co.  V 
Hurst.  132  Ky.  121,  116  S.  W.  291. 
507-76  Immaterial  where  recovery 
sought  on  ground  plaintiff's  peril 
known  to  defendant.  Missouri,  etc.  R 
Co.  r.  Mitcham,  57  Tex.  Civ.  134.  121 
S.  W.  871. 

Burden  on  trespasser. — Adams  v.  R. 
Co.,  83  Ark.  300.  103  S.  W.  725;  Burdo 
r.  R.  Co.,  123  Mo.  App.  629,  100  S.  W 
509. 

Blocking  crossing  by  defendant  may 
be  shown  to  account  for  plaintiff's 
presence  on  track.  Balsewicz  r.  R.  Co., 
144  111.   App.  219. 

508-78  Chicago,  etc.  R.  Co.  v.  Bunch, 
8'2  Ark.  522,  102  S.  W.  369;  Butler  r. 
R.  Co.,  63  Fla.  95,  58  S.  225;  Georgia  R. 
Co.  V.  Fuller,  '6  Ga.  App.  454.  65  S. 
E.  313;  Sublett  r.  R.  Co.,  146  Ky.  530, 
142  S.  W.  1060;  Tennessee  Cent.  R. 
Co.  v.  Cook,  146  Kv.  372,  142  S.  W. 
6S3;  Oeager  r.  R.  Co.,  134  Ky.  543, 
121  S.  W.  458  (if  reasonable  diligence 
employed  to  ascertain  facts  submitted); 
.lones"r.  R.  Co.,  122  La.  354.  47  S.  679; 
Tlufft  V.  R.  Co.,  222  Mo.  286,  121  S.  W. 
120. 

508-79  Johnson  r.  R.  Co..  .59  Fla. 
302,  51  S.  851  (unreasonable  obstruc- 
tion of  street  bv  cars');  Lamb  v.  R.  Co., 
86  S.  C.  106,  67  S.  E.  958. 
It  is  presiuned,  from  allegation  in.iury 
sustained  while  plaintiff  attempting  to 
cross  track,  there  being  no  averment 
he  was  doing  so  rightfully,  he  was  in- 
tentional trespasser.  Sutton  r.  R.  Co., 
7<?  X.  .1.  L.  17,  73  A.  256. 
Defendant's  consent  for  one  to  enter 
upon  its  track  for  the  purpose  of  at- 
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tempting  to  save  property  imperiled  by 
its  negligence,  presumed.  Thompson 
i:  R.,  81  S.  C.  333,  62  S.  E.  396. 
Parol  testimony  and  photographs,  ad- 
missible.— Missouri,  etc.  R.  Co.  v.  Wil- 
liams, 50  Tex.  Civ.  134,  109  S:  W.  1126. 
509-83  See  Pittsburgh,  etc.  R.  Co.  v. 
Warrum,  42  Ind.  App.  179,  82  N.  E. 
934. 

509-85  Choctaw  &  O.  R.  Co.  v. 
Coker,  89  Ark.  270,  116  S.  W.  216; 
Conway  v.  R.  Co.,  135  Ky.  229,  119 
S.  W.  206;  Christie  r.  R.  Co.  (Ky.), 
124  S.  W.  796;  Gendreau  tr.  R.  Co.,  99 
Minn.  38,  108  N.  W.  814;  Mobile,  etc. 
R.  Co.  V.  Kea,  96  Miss.  195,  50  S.  628; 
Turner  v.  R.  Co.,  134  Mo.  App.  397, 
114  S.  W.  1026;  Lyons  V.  R.  Co.,  28 
S.  D.  31,  132  N.  W.  679,  rev.  26  S.  D. 
333,  138  N.  W.  134. 
Similarity  of  crossing  obstructed  with 
other  crossings,  immaterial.  Texas  C. 
R.  Co.  V.  Randall,  51  Tex.  €iv.  249, 
113  S.  W.  180. 

Time  car  removed  may  be  shown  if  tes- 
timony conflicting  as  to  where  it  stood 
and  time  witnesses  saw  it  varied.  Texas 
C.  R.  Co.  V.  Randall,  supra. 
509-86  Vandalia  R.  Co.  v.  Mc- 
Mains,  42  Ind.  App.  532,  85  N.  E. 
1038;  Feeney  v.  R.  Co.,  123  Mo.  App. 
420,  99  S.  W.  477.  See  Fav  v.  R.  Co., 
131  Wis.  639,  111  N.  W.  683.  But  see 
Illinois  C.  R.  Co.  v.  Martin,  33  Ky.  L, 
E.  666,  110  S.  W.  815  (acts  or  omis- 
sions of  deceased  engineer  cannot  be 
shown) ;  Davidson  v.  R.  Co.,  164  Ma 
App.  701,  148  S.  W.  406. 
Violation  of  ordinance  by  allowing  en- 
gines to  remain  on  crossing,  negligence 
per  se.  Lindler  v.  R.  Co.,  84  S.  C.  53'6, 
66  S.  E.  995. 

509-87  So.  B.  Co.  v.  Crawford,  164 
Ala.  178,  51  S.  340;  Charleston,  etc. 
R.  Co.  V.  Camp,  3  Ga.  App.  232,  59 
S.  E.  710;  Warn  v.  R.  Co.,  149  la.  450, 
126  N.  W.  1104;  Conway  v.  R.  Co., 
135  Ky.  229,  119  S.  W.  206;  Turner  v. 
R.  Co.,  134  Mo.  App.  397,  114  S.  W. 
1026. 

Where  animals  on  adjacent  highways 
and  not  at  crossings  are  frightened, 
statute  governing  signals  and  slacken- 
ing speed  at  crossings,  no  application 
So.  R.  Co.  V.  Flynt,  2  Ga.  App.  162 
58    S.    E.    374. 

510-88     Louisville    &    TST.    B.    Co.    v 
Blackabv,  33  Ky.  L.  R.  885,  111  S.  W. 
317;  Baker  V.  E.  Co.,  144  N.  C.  36,  56 
S.  E.  553. 
510-92    So.  E.  Co.  V.  Hutcheson,  136 


Ga.  591,  71  S.  E.  802;  Feeney  v.  E.  Co., 
123  Mo.  App.  420,  99  S.  W.  477;  Baker 
r.  R.  Co.,  144  N.  C.  36,  56  S.  E.  553. 
Unreliability  of  horse  may  be  shown. 
Johnson  v.  R.  Co.,  45  Tex.  Civ.  146, 
100   S.    W.   206. 

510-93  Plaintiif' s  knowledge  of  dan- 
ger of  attempting  to  cross,  not  deter- 
minative of  contributory  negligence. 
Texas  C.  R.  Co.  v.  Randall,  51  Tex. 
Civ.  249,  113  S.  W.  180. 
Burden  on  defendant  who  has  admitted 
its  train  caused  horse  to  become  fright- 
ened to  show  some  other  cause  therefor 
than  omission  of  statutory  duty.  Tur- 
ner f.  R.  Co.,  134  Mo.  App.  397,  114 
S.  W.   1026. 

510-94  See  Settlemeyer  v.  E.  Co., 
97  S.  C.  85,  81  S.  E.  465. 
Eeputation  of  defendant's  engineer 
may  not  be  shown,  nor  may  he  testify 
he  could  not  recall  he  had  frightened 
any  other  horse;  he  may  testify  to 
his  habit  in  shutting  off  steam  before 
he  reached  place  in  question.  Adams 
r.  R.  Co.  (Tex.  Civ.),  122  S.  W.  895. 
512-10  See  vol.  8,  p.  914,  n.  67,  et 
seq.,  and  supplement  thereto. 
512-13  See  vol.  8,  p.  920,  n.  80,  and 
supplement  thereto. 
513-15  Dunham  v.  E.  Co.,  126  Mo. 
App.  643,  105  S.  W.  21;  Golden  v.  E. 
Co.,  84  Mo.  App.  59. 
513-18  St.  Louis  S.  E.  Co.  v. 
Heintz,  82  Ark.  459,  102  S.  W.  221  (as 
against  licensee  operating  railroad) ; 
Atchison,  etc.  Co.  v.  Gumaer,  22  Colo. 
App.  495,  125  P.  589;  So.  R.  Co.  r.  Pat- 
ton,  10  Ga.  App.  678,  73  S.  E.  1075; 
Cox  r.  R.  Co.,  87  Neb.  136,  126  N.  W. 
999  (on  station  grounds  not  required 
to  be  fenced);  Starke  v.  R.  Co.,  82 
Neb.  800,  118  N.  W.  ia&6;  Kennedy 
v.  E.  Co.,  80  Neb.  267,  114  N.  W.  165; 
St.  Louis,  etc.  E.  Co.  v.  Smith  (Okla.), 
137  P.  357;  Fowles  v.  E.  Co.,  73  S.  C. 
306,  53  S.  E.  534;  Missouri,  etc.  E.  Co. 
V.  Byrd  (Tex.  Civ.),  124  S.  W.  738; 
Gulf,  etc.  R.  Co.  V.  Simpson,  41  Tex. 
Civ.  125,  91  S.  W.  874;  Martin  v.  R. 
Co.,  15  Wyo.  493,  89  P.  1025. 
See  Chicago,  etc.  E.  Co.  v.  Porter  (Tex. 
Civ.),  166  S.  W.  37. 
Fact  of  injury  must  be  proved  first. 
Illinois  S.  E.  Co.  v.  Bottoms,  1  Ala. 
App.  302,  55  S.  260. 
514-19  Fenton  v.  E.  Co.,  102  Ark. 
386,  144  S.  W.  192;  Kansas  C.  E.  Co. 
V.  Lewis,  80  Ark.  396,  97  S.  W.  56 
(ruled  under  laws  of  Indian  Terri- 
tory); Atchison,  etc.  Co.  v.  Gumaer,  22 


1552 


RAILROADS 


Vul.  10 


Colo.  App.  495,  125  P.  589;  Denver,  etc. 
E.  Co.  V.  Dunn,  46  Colo.  150,  103  P. 
387;  Eio  Grande  W.  R.  Co.  v.  Boyd,  44 
Colo.  119,  96  P.  781  (aside  from  the 
act  of  1902);  Denver,  etc.  E.  Co.  v. 
Coulter,  41  Colo.  445,  92  P.  906;  At- 
lantic Co.  V.  Hillhouse,  64  Fla.  173, 
60  S.  339;  Gibson  v.  E.  Co.,  136  la. 
415,  113  N.  W.  927;  Pickett  v.  E.  Co., 
153  Ky.  460,  155  S.  W.  1139;  Miller 
V.  E.  Co.  (Mo.  App.),  167  S.  W.  1160; 
Pontius  V.  E.  Co.,  174  Mo.  App.  576, 
161  S.  W.  292;  Nelson  v.  E.  Co.,  136 
Mo.  App.  160,  116  S.  W.  1118  (circum- 
stantial evidence  sufficient) ;  White  v. 
E.  Co.,  93  Neb.  736,  141  N.  W.  1038; 
Eeagan  v.  E.  Co.,  15  N".  M.  270,  106 
P.  376  (burden  shifted  by  giving  stat- 
utory notice  of  claim);  Pecos,  etc.  E. 
Co.  r.  Cazier,  13  K.  M.  131,  79  P.  714; 
Midland  Val.  E.  Co.  v.  Brvant,  37  Okla. 
206,  131  P.  678;  St.  Louis,  etc.  E.  Co. 
17.  Tabb  (Tex.  Civ.),  168  S.  W.  866; 
International,  etc.  E.  Co.  v.  Leuschner 
(Tex.  Civ.),  166  S.  W.  416;  Irving  v. 
E.  Co.  (Tex.  Civ.),  164  S.  W.  910;  In- 
ternational, etc.  E.  Co.  V.  Matthews 
Bros.  (Tex.  Civ.),  158  S.  W.  1058;  Mar- 
shall, etc.  E.  Co.  V.  Boaz  (Tex.  Civ.), 
157  S.  W.  216;  Gulf,  etc.  E.  Co.  v. 
Blumberg  (Tex.  Civ.),  155  S.  W.  1184; 
Texas  &  P.  E.  Co.  v.  Bailey  (Tex. 
Civ.),  150  S.  W.  962  (proof  insuffi- 
cient); Texas  C.  E.  Co.  v.  Mill  (Tex. 
Civ.),  126  S.  W.  627. 
See  Canadian  P.  E.  Co.  r.  Eggleston, 
36  Can.  Sup.  641. 

Evidence  sufficient. — Seaboard  A.  L. 
E.  Co.  r.  Jennings,  9  Ga.  App.  744, 
72  S.  E.  188. 

Evidence  insufficient. — Blid  v.  E.  Co., 
89  Neb.  689,  131  N.  W.-  1027;  Harvey 
Coal  &  Coke  Co.  r.  E.  Co.,  69  W.  Va. 
228,  71   S.   E.   178. 

Circumstantial  evidence  may  be  suf- 
ficient, however.  Hanger  v.  E.  Co.,  70 
W.  Va.  212,  73  S.  E.  713. 
Where  evidence  is  circunistantial.  Gib- 
son V.  E.  Co.,  136  la.  415,  113  N.  W. 
927.  Such'  evidence  sufficient  if  it  es- 
tablishes the  more  probable  h-sqiothesis. 
Meier  r.  E.  Co.,  51  Or.  69,  93  P.  691. 
514-SO  Ex  parte  S.  E.  Co.  (Ala.), 
61  S.  881;  So.  E.  Co.  v.  Cobb  (Ala. 
App.),  60  S.  426;  O'Eear  v.  Lumb.  Co., 
6  Ala.  App.  461,  60  S,  462;  Midland 
Vallev  E.  Co.  v.  Skinner,  99  Ark.  370, 
138  S.  W.  969;  St.  Louis  S.  E.  Co.  r. 
Oliphant,  93  Ark.  631,  125  8.  W.  121; 
El  Dorado  &  B.  E.  Co.  r.  Knox,  90 
Ark.   1,   117   S.   W.   779;   Kansas   City 


E.  Co.  V.  Wyat,  80  Ark.  382,  97  S.  W. 
656;  Ocilla  S.  E.  Co.  v.  Dorminy  (Ga. 
App.),  SO  S.  E.  723;  So.  R.  Co.  v. 
Carter,  139  Ga.  236,  77  S.  E.  21;  West- 
ern, etc.  Co.  f.  Poston,  12  Ga.  App. 
124,  7'6  S.  E.  1042;  Central  E.  Co.  v. 
Hughes,  127  Ga.  593,  56  S.  E.  770; 
Augusta  S.  E.  Co.  f.  Carroll,  7  Ga. 
App.  138,  66  S.  E.  403;  Western,  etc. 
E.  Co.  r.  Clark,  2  Ga.  App.  346,  58  S. 
E.  510;  Eitter  r.  E.  Co.,  83  S.  C.  213, 
65  S.  E.  175;  Griffith  v.  E.  Co.,  82  S. 
C.  252,  64  S.  E.  222;  Miller  v.  E.  Co., 
21  S.  D.  242,  111  N.  W.  553. 
See  Nashville,  etc.  E.  Co.  v.  Garth 
(Ala.),  59  S.  640;  vol.  8,  p.  892,  n.  94, 
and  supplement  thereto. 
Not  applicable  where  animals  merely 
frightened.  Garth  V.  E.  C-o.  (Ala.), 
65   S.    166. 

Presumption  in  all  cases  is  against  the 
railroad  companv.  Alderman  r.  Alder- 
man, 141  Ga.  600,  81  S.  E.  899. 
515-21  Johnson  v.  E.  Co.,  11  Cal. 
App.  278,  104  P.  713,  if  defendant 
knew  of  defect  in  time  to  repair  it. 
515-23  Bacon  r.  E.  Co.,  12  Ont.  L. 
E.  (Can.)  196;  So.  E.  Co.  v.  Parks  (Ala. 
App.),  65  S.  202;  Sg.  E.  Co.  f.  Pen- 
ney, 164  Ala.  188,  51  S.  392;  Central 
E.  Co.  V.  Williams,  163  Ala.  119,  50  S. 
328;  Louisville  &  N.  E.  Co.  r.  B.  Co., 
150  Ala.  390,  43  S.  723;  Central  E.  Co. 
r.  Lindley,  105  Ark.  294,  151  S.  W. 
246;  Geren  v.  E.  Co.,  99  Ark.  226,  137 
K.  W.  1100;  St.  Louis,  etc.  E.  Co.  v. 
Ehodeu,  93  Ark.  29,  123  S.  W.  798; 
Lane  r.  E.  Co.,  78  Ark.  234,  95  S.  W. 
460;  Eio  Grande  W.  E.  Co.  v.  Bovd, 
44  Colo.  119.  96  P.  781;  Atlantic  C.'L. 
Co.  V.  Peebles.  56  Fla.  145,  47  S.  392; 
Georgia,  etc.  E.  Co.  v.  Norman  (Ga. 
App.),  79  S.  E.  86;  Macon,  etc.  E.  Co. 
V.  Fuller,  '6  Ga.  App.  499,  65  S.  E.  299 
(rule  not  applicable  to  private  tram 
road) ;  Dean  v.  Co.,  6  Ga.  App.  480, 
65  S.  E.  300;  Eemlev  r.  E.  Co.,  151 
Kv.  796,  152  S.  W.  973;  Feagan  v. 
Metcalfe,  150  Kv.  745,  150  8.  W.  988; 
Byrd  i:  Co.,  13(3  Ky.  766,  125  S.  W. 
174;  Chesapeake  &  O.  E.  Co.  r.  Grigsby, 
131  Kv.  363,  115  S.  W.  237;  Cincinnati, 
etc.  E.  Co.  V.  Lowry  (Ky.),  122  S.  W. 
128;  Mobile  &  O.  'R.  Co.  r.  Morrow.  30 
Kv.  L.  E.  S3,  97  S.  W.  389;  Troutwine 
r.  E.  Co.,  32  Kv.  L.  E.  5,  105  S.  W. 
142;  O'Kellv  r.  E.  Co.,  94  Miss.  635, 
47  S.  660;  So.  E.  Co.  r.  Murrav,  91 
Miss.  546.  44  S.  785;  Eeinke  r.  E.  Co. 
(N.  D.),  135  N.  W.  779;  Corbett  v.  E. 
Co.,   19   N.   D.   450,   125   N.   W.    1054; 
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Anderson  r.  E.  Co.,  18  N.  D.  462,  123 
N.  W.  281 ;  Texas  &  P.  E.  Co.  v.  Webb, 
102  Tex.  210,  114  S.  W.  1171. 
See  Kan.,  etc.  E.  Co.  v.  Diekerson 
(Ark.),  165  S.  W.  272;  Seaboard,  etc. 
E.  Co.  V.  Lott,  11  Ga.  App.  839,  76 
S.  E.  596;  Pickett  l\  E.  Co.,  153  Ky. 
460,  155  S.  W.  1139;  vol.  8,  p.  893, 
n.  95,  and  supplement  thereto. 
Extends  only  to  acts  alleged. — South. 
Ga.  E.  Co.  V.  Atkins  (Ga.  App.),  79 
S.  E.  226. 

516-23  So.  E.  Oo.  V.  Murray,  91 
Miss.  546,  44  S.  785. 
It  has  been  said  that  it  requires  evi- 
dence of  less  weight  to  rebut  such  pre- 
sumption than  would  be  necessary  if 
plaintiff  made  proof  of  actual  negli- 
gence. Eeinke  v.  E.  Co.  (N.  D.),  135 
N.  W.  779.  See  vol.  8,  p.  89'3,  n.  96, 
and  supplement  thereto. 
517-25  See  Cincinnati,  etc.  E.  Co. 
V.  Lowry  (Ky.),  122  S.  W.  128. 
617-26  At'l.,  etc.  E.  Co.  v.  Cox,  1] 
Ga.  App.  384,  75  S.  E.  268;  Augusta 
S.  E.  Co.  V.  Carroll,  7  Ga.  App.  138, 
66  S.  E.  403;  Western  &  A.  E.  Co.  v. 
Clark,  2  Ga.  App.  346,  58  S.  E.  510; 
Byrd  V.  Co.,  136  Ky.  766,  125  S.  W. 
174;  Chesapeake  &  O.  E.  Co.  v.  Grigsby, 
131  Ky.  363,  115  S.  W.  237;  Corbett 
17.  E.  Co.,  19  N.  D.  450,  125  N.  W. 
1054;  Griffith  v.  E.  Co.,  '82  S.  C.  252, 
64  S.  E.  222;  Miller  v.  E.  Co.,  21  S.  D. 
242,  111  N.  W.  553. 
517-27  Louisville  &  N.  E.  Co.  v.  B. 
Co.,  150  Ala.  3-90,  43  S.  723;  Little 
Eock,  etc.  Co.  v.  Hicks,  79  Ark.  248, 
96  S.  W.  385;  Colorado  &  S.  E.  €0. 
V.  Webb,  36  Colo.  224,  85  P.  683;  Hous- 
ton, etc.  E.  Co.  r.  Kincheloe,  56  Tex. 
Civ.  123,  119  S.  W.  905. 
It  may  be  shown  train  behind  time. 
So.  E.  Co.  V.  Puryear,  127  Ga.  88,  56 
S.   E.    73. 

518-28  Louisville  &  N.  E.  Co.  1%  B. 
Co.,  150  Ala.  390,  43  S.  723. 
518-29  Colorado,  etc.  E.  Co.  v. 
Webb,  36  Colo.  244,  85  P.  '683;  Miller 
V.  E.  Co.,  21  S.  D.  242,  111  N.  W.  553; 
Tex.  &  P.  E.  Co.  r.  Bailey  (Tex.  Civ.), 
150  S.  Wl  962;  Texas,  etc.  E.  Co.  v. 
Langham  (Tex.  Civ.),  95  S.  W.  CS6. 
518-30  Barbee  v.  Co.,  9  Cal.  App. 
457,  99  P.  541;  Skipworth  v.  E.  Co., 
95  Miss.  50,  48  S.  964;  Nicholson  v.  E., 
Co.,  155  Mo.  App.  359,  137  S.  W.  69; 
Texas  &  P.  E.  Co.  v.  Corn,  102  Tex. 
194,  114  S.  W.  103.  Such  evidence, 
immaterial.  Gulf,  etc.  E.  Co.  v.  Ben- 
nett (Tex.  Civ.),  126  S.  W.  607. 


518-31     Contra,  Miller  v.  E.   Co.,   21 

S.  D.  242,  111  N.  W.  553. 
519-33  Meier  r.  E.  So.,  51  Or.  69, 
93  P.  '691;  Texas  C.  E.  Co.  v.  Pruitt, 
49  Tex.  Civ.  370,  110  S.  W.  966;  In- 
ternational &  G.  N.  E.  Co.  V.  Merideth 
(Tex.  Civ.),  137  S.  W.  922. 
Any  evidence  tending  to  prove  viola- 
tion of  duty  is  admissible.  Lake  E. 
&  W.  E.  Co.  V.  Voliva  (Ind.  App.),  101 
N.  E.  338. 

519-36  Hires  v.  E.  Co.,  157  Mo.  App 
46,  137  S.  W.  '60. 

Burden  of  proof  is  on  defendant  to  show 
that  defect  was  without  its  knowledge. 
Harper  v.  E.  Co.  (la.),  143  N.  W. 
529. 

"The  liability  of  the  defendant  in  this 
class  of  cases  is  statutory;  and  plain- 
tiff can  only  recover,  upon  proof  of  the 
defendant's  failure  to  lawfully  fence 
at  the  place  where  the  animals  killed 
came  upon  the  right  of  way,  as  pro- 
vided in  section  3145,  E.  S.  1909.  The 
burden  of  making  this  proof  is  un- 
doubtedly upon  the  plaintiff,  and  his 
action  fails,  unless  he  makes  out  a 
prima  facie  ease.  He  is  required  to 
prove,  either  directly  or  from  physical 
facts  and  circumstances,  that  the  ani- 
mals entered  the  right  of  way  at  a 
place  where  the  statute  requires  tho 
fences  or  cattle  guards  to  be  erected 
and  maintained,  and  that  the  statute 
had  not  been  complied  with.  As  stated, 
this  need  not  be  by  direct  testimony. 
Proper  circumstantial  evidence  of  suf- 
ficient probative  force  will  support  the 
burden  of  proof;  but  the  same  must 
show  that  the  animals  entered  at  a 
place  on  the  right  of  way  where  the 
defendant  was  required  to  erect  and 
maintain  a  lawful  fence  or  cattle 
guards,  and  had  failed  to  do  so."  Lynn 
V.  E..  Co.,  164  Mo.  App.  445,  146  S'.  W. 
451. 

519-37     Texas  C.  E.  Co.  v.  Pruitt,  49 
Tex.    Civ.    370,    110    S.    W.   966;    Inter- 
national, etc.  E.  Co.  r.  Seiders,  50  Tex. 
Civ.  568,  110  S.  W.  997. 
520-38     Gibson  r.  E.  Co.,  136  la.  415, 
113    N.    W.    927;    Gulf,    etc.    E.    Co.    v. 
Bennett  (Tex.  Civ.),  126  S.  W.  607. 
520-40     Chicago,    etc.    Co.     f.     Ness 
(Ind.  App.),  105  N.  E.  250;  Cleveland, 
etc.  E.  Co.  V.  Miller,  40  Ind.  App.  165, 
81  N.  E.  517;  Texas  C  E.  Co.  v.  Mill 
(Tex.  Civ.),  126  S.  W.  627. 
520-41     Central  Ind.  E.  Co.  v.  Smith, 
43  Ind.   App.   365,  85  N.  E.   26;   Todd 
r.  E.  Co.,  59  Or.  349,  117  P.  300;  Inter- 
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national    &    G.    N.    E.    Co.    v.    Schram 

CTcx.    Civ.),   138   S.   W.   195;   Texas   C 

E.  Co.  V.  Wills  (Tex.  Civ.),  116  S.  W. 

145. 

521-43    Edie  i\  E.  Co.,  133  Mo.  App. 

9     112   S.   W.   993;   Burnham    c.   R.   Co., 

83  Neb.  183,  119  N.  W.  235. 

521-44     Expert  testimony  not  proper 

to  show  necessary  limits  for  switching 

purposes  and  excuse  absence  of  fences. 

Green  v.  E.  Co.,  142  Mo.  App.  67,  125 

S.  W.  865. 

Usual  and  customary  extent  of  switch 

limits  cannot  be  proved.     Green   v.  R. 

Co.,  supra. 

522-47     Toledo,   etc.  R.  Co.  v.  Belli- 

plane,    119    111.    App.    122;    Wabash    R. 

Co.  V.  Pickrell,  72  111.  App.  601  ;   Lynn 

V.  E.  Co.,  164  Mo.  App.  445,  146  S.  W 

451 ;   Meier  v.  R.  Co.,  51  Or.  69,  93  P. 

691. 

522-48     Dorsdy   v.    E.    Co.,    175    Mo. 

App.    150,    157    S.    W.    1065;    Green    v. 

E.  Co.,  142  Mo.  App.  67,  125  S.  W. 

865;  Corcoran  v.   E.  Co.,  138  Mo.  App. 

408  122  S.  W.  743;  Sowders  v.    R. 
Co.,'  127  Mo.  App.  119,  104  S.  W.  1122; 

Int.,  etc.  R.  Co.  v.  Bandy  (Tex.  Civ.), 
163  S.   W.   341. 

"This  presumption  or  inference  or  fact 
in  this  class  of  cases  was  first  authori- 
tatively declared  by  our  supreme  court 
in  the  case  of  Jantzen  v.  Railway  Co., 
83  Mo.  171."  Lynn  r.  E.  Co.,  164  Mo. 
App.  445,  146  S.  W.  451. 
523-51  Midland  Valley  R.  Co.  v. 
Skinner,  99  Ark.  3-70,  138  S.  W.  969; 
St.  Louis,  etc.  E.  Co.  v.  Ileintz,  82  Ark. 
459  103  S.  W.  221;  Int.,  etc.  E.  Co. 
V.  Hollev  (Tex.  Civ.),  160  S.  W.  990. 
Contra,  Central  E.  Co.  v.  Turner,  145 
Ala.  441,  40  S.  355;  Young  v.  E.  Co., 
88  Miss.  446.  40  S.  870.  See  St.  Louis, 
etc.  E.  Co.  V.  Ewinpr,  85  Ark.  53,  107 
S.  W.  191;  Ft.  Smith  &  W.  E.  Co.  v.  Col- 
lins, 26  Okla.  82,  108  P.  550;  Stewart 
V.  E.  Co.  (Tex.  Civ.),  165  S.  W.  559; 
Int.  &  G.  N.  E.  Co.  V.  Matthews  (Tex. 
Civ.),  158  S.  W.  1048. 
Such  facts  not  evidence  of  neprlitrence. 
Denver,  etc.  R.  Co.  r.  Coulter,  41  Colo. 
445  92  P.  906;  Atchison,  etc.  R.  Co. 
r.  Adcock,  38  Colo.  369,  88  P.  ISO; 
Martin  V.  R.  Co.,  15  Wyo.  493,  89  P. 
1025. 

523-52  Hires  v.  E.  Co..  157  Mo.  App, 
46,  137  S.  W.  60;  St.  Louis.  S.  W.  E. 
Co.  of  Texas  r.  Conley  (Tex.  Civ.), 
142  S.  W.  36;  International,  etc.  R, 
Co.  V.   Carr    (Tex.    Civ.),    91    S.    W 


858.  See  Barbee  v.  Co.,  9  Cal.  App. 
457,  99   P.    541. 

523-53     Louisville  &  X.  E.  Co.  v.  Co., 
150   Ala.   390,  43  S.  723. 
523-54     Failure  to  post  notice  shown. 
St.  Louis,  etc.  R.  Co.  v.  Ewing,  85  Ark. 
53,  107  S.  W.  191. 

523-55  Young  v.  E.  Co.,  88  Miss. 
446,  40  S.  870;  Alexander  v.  R.  Co. 
(Mo.  App.),  165  S.  W.  1156  (inadmis- 
sible); Texas  C.  R.  Co.  r.  Mallard 
(Tex.  Civ.),  127  S.  W.  1117;  Houston, 
etc.  R.  Co.  V.  Kinchelse  (Tex.  Civ.), 
119  S.  W.  905;  Texarkana,  etc.  R.  Co. 
r.  Bell,  56  Tex.  Civ.  123,  101  S.  W. 
1167. 

Extent  of  use  made  of  farm  crossing, 
if  assented  to  by  defendant  and  it  has 
knowledge  thereof,  shown  as  bearing 
upon  duty  to  give  signals  before  cross- 
ing. Potter  V.  R.  Co.,  134  App.  Div. 
827.  119  N.  Y.  S.  150. 
523-56  Heise  v.  R.  Co.  (la.),  114  N. 
W.   ISO. 

Failure  to  give  signals  immaterial  as 
to  a  hunting  dog  trailing  around  a^  pub- 
lic crossing.'  Fowles  v.  E.Co.,  73  b. 
C.  306,  53  S.  E.  534. 
Affidavit  may  establish  non-existence  of 
municipal  by-law  relieving  defcmlant 
from  giving  signals;  fact  they  were 
given  is  some  evidence  giving  thera 
not  forbidden.  Pedlar  V.  R.  Co.  (Can.), 
10  West.  L.  Eep.  593. 
524-58  Ileise  f.  R.  Co.,  141  la.  88, 
119  N.  W.  371. 

Failure  to  signal  at  other  crossing  im- 
material if  signal  given  at  crossing  in 
question  so  far  as  liability  is  con- 
cerned; it  is  otherwise  as  to  exercise 
of  due  care  by  person  in  charge  of  ani- 
mals at  latter  crossing  if  he  might  have 
heard  it  in  time  to  have  affected  con- 
duct. ITeise  v.  E.  Co.,  141  la.  8S, 
119  X.  W.  371. 

524-60  Hogue  v.  E.  Co.,  146  Ala. 
3S4  41  S.  425;  Western  E.  Co.  V. 
Stone,  145  Ala.  663,  39  S.  723;  Wilkin- 
son V.  E.  Co..  146  Mo.  App.  711,  12o 
S.  W.  544;  Anson  r.  E.  Co..  42  Tex. 
Civ.  437,  94  S.  W.  94  (it  may  be  shown 
train  behind  time);  Smith  V.  E.  Co.,  33 
T^tah  390,  100  P.  673. 
524-61  Balsewicz  v.  E.  Co..  240  lU. 
238.  89  N.  E.  734  (whether  violation 
establishes  wilfulness  or  wantonness  de- 
pends upon  circumstances);  Missouri, 
etc.  E.  Co.  V.  Byrd  (Tex.  Civ.),  124 
S.  W.  993. 

525-65     .TonesboTO,    etc.     E.     Co.     t. 
Guest,  81  Ark.  267,  99  S.  W.  71;  Cen- 

1555 


Vol  10 


RAILROADS 


tral  E.  Co.  v.  Hughes,  127  Ga.  593, 
56  S.  E.  770;  St.  Louis,  etc.  E.  Co.  v. 
Johnson,  25  Okla.  833,  108  P.  378; 
Hanger  r.  Chesapeake  &  O.  E.  Co.,  70 
W.  Va.  212,  73  S.  E.  713. 
535-68  O'lVEara  v.  E.  Co.,  140  la. 
190,  118  N.  W.  377  (proof  of  injury 
on  right  of  way  does  not  make  prima 
facie  case) ;  Adams  v.  E.  Co.,  136  Mo. 
App.  157,  116  S.  W.  1119  (though 
killing  occurred  elsewhere  than  place 
where  guard  should  have  been). 
525-70  Corcoran  v.  E.  Co.,  138  Mo. 
App.  408,  122  S.  W.  743;  Gilpin  v.  E. 
Co.,  197  Mo.  319,  94  S.  W.  869. 
Burden  of  proof. — .Gilpin  v.  E.  Co.,  197 
Mo.  319,  94  S.  W.  869. 
536-71  Gilpin  v.  E.  Co.,  supra. 
536-73  Johnson  v.  Co.,  11  Cal.  App. 
278,  104  P.  713  (and  that  defendant 
had  notice  of  fact) ;  Guilfoil  C.  Co.  v. 
Clark  (Ind.  App.),  9'9  N.  E.  777;  Brown 
V.  E  Co.,  127  Mo.  App.  614,  106  S.  W. 
551;  Texas  &  P.  E.  Co.  v.  Webb,  102 
Tex.  210,  114  S.  W.  1171;  Texas  P.  E. 
Co.  V.  Corn,  10,3  Tex.  194,  114  S.  W. 
103. 

Contributory  negligence. — Chicago  &  A. 
E  Co.  V.  Novitt,  122  111.  App.  505. 
Permissible  to  give  evidence  also  that 
gate  at  crossing  was  left  open  and  had 
been  open  prior  to  killing.  Walker  v. 
E.  Co.,  162  Til.  App.  151. 
526-73  Missouri,  etc.  R.  Co.  v.  Tol- 
bert,  190  Tex.  483,  101  S.  W.  206.  See 
So.  R.  Co.  V.  Parks  (Ala.  App.),  65  S. 
20'2. 

526-74  But  see  Nashville,  etc.  R. 
Co.  V.  Eussell,  33  Ky.  L.  R.  447,  110 
S.  W.  317,  general  use  on  other  roads. 
526-75  See  vol.  8,  p.  905,  n.  35; 
p.  90S,  n.  40,  and  supplement  thereto. 
527-77  Kosher  Dairy  Co.  v.  E.  Co., 
83  N.  J.  L.  270,  33  A.  498. 
537-79  See  vol.  8,  p.  922,  n.  90,  and 
supplement  thereto. 

537-80     Absence  of  brakes  from  loco- 
motives and  cars,  shown.    Dean  v.  Co., 
6  Ga.  App.  480,   ©5  S.  E.  300. 
538-85     Hogue    v.    R.    Co.,    146    Ala. 
384,  41   S.   425;   Internatiohal,   etc.   Co. 
v.   Bandy    (Tex.   Civ.),   163   S.   W.  341. 
Proof  of  killing  another  animal  shortly 
before  competent  to  show  condition  of 
engineer's    mind.      'Central    R.    Co.    v. 
Cox,  124  Ga.  143,  52  S.  E.  161. 
Evidence  that  defendant  had  paid  for 
other    animals    killed     by     train     near 
there  is  immaterial.     Int.,   etc.  R.   Co. 
r.  Bandy  (Tex.  Civ.),  163  S.  W.  341. 
538-87     Frequent  use  of  highway  for 


purposes  similar  to  use  made  of  it  on 
occasion  in  question  may  be  shown  on 
issue   of   negli2:ence.     Smith   r.   E.   Co., 

35  Utah  390,  lOO  P.  673. 

538-88  Evidence  that  another  horse 
had  caught  his  foot  between  rail  and 
plank  at  crossing  admissible.  See  Guil- 
foil C.  Co.  v.  Clark  (Ind.  App.),  99 
N.  E.  777. 

528-89  O'Mara  v.  R.  Co.,  140  la. 
190,  118  N.  W.  377.  'See  Midland  Val. 
R.  Co.  V.  Bryant,  37  Okla.  206,  131 
P.   678. 

Manner  in  which  animal  approached 
and  crossed  guard  in  question,  though 
not  in  itself  evidence  of  its  insuffi- 
ciency, may  be  considered.  O'Mara  v. 
R.  Co.,  supra. 

538-90  O'Mara  v.  R.  Co.,  140  la. 
190,  118  N.  W.  377. 

539-97     Nashville,   etc.   Co.  v.  Bing- 
ham (Ala.),  62  S.  111. 
529-98     But  engineer  cannot  testify 
as  to  his  intentions.    Boan  v.  Lumb.  Co. 
(Ala.),  63  S.  564. 

539-1  Atlanta,  etc.  R.  Co.  v.  Hud- 
son, 2  Ga.  App.  352,  58  S.  E.  500; 
O'Kellv  r.  R.  Co.,  94  Miss".  635,  47  S. 
660.  Contra,  Porter  v.  R.  Co.  (Tex. 
Civ.),  124  S.  W.  708  (N.  M.  statute). 
See  International  &  G.  N.  R.  Co.  V. 
Diaz  (Tex.  Civ.),  156  S.  W.  907. 
530-2     Colorado  &  S.  R.  Co.  v.  Webb, 

36  Colo.  224,  85  P.  683;  Atlanta,  etc. 
R.  Co.  V.  Hudson,  2  Ga.  App.  352,  58 
S.  E.  500;  Missouri,  etc.  R.  Co.  v.  Byrd 
(Tex.  Civ.),  124  S.  W.  738;  Ft.  Worth, 
etc.  R.  Co.  V.  Hudgens,  43  Tex.  Civ. 
201,  94  S.  W.  '378.  Contra  where  ani- 
mal allowed  to  run  on  owner's  land, 
though  he  knew  of  defect  in  fence. 
Bait.,  etc.  R.  Co.,  Seitzinger,  116 
111.   App.   55. 

That  plaintiff's  horses  had  been  seen 
frequently  on  highway  is  admissible 
when  he  has  testified  he  did  not  allow 
his  horses  to  run  at  large.  Evans  V. 
R.  Co.,  156  Wis.  36,  145  N.  W.  229. 
530-3  Ft.  Worth,  etc.  R.  Co.  v.  Hud 
gens,  43  Tex.  Civ.  201,  94  S.  W.  378 
Houston,  etc.  R.  Co.  v.  Nussbaum,  43 
Tex.  Civ.  410,  04  S.  W.  1101.  See  Cor 
bett  V.  R,  Co.,  19  N.  D.  450,  125  N.  W, 
1054. 

Plaintiff's   antecedent  negligence,    Im 
material     if      defendant's      negligence 
caused  damage.    Rio  Grande  W.  R.  Co, 
r.  Boyd,  44  Colo.  119,  96  P.  781. 
530-4    Defendant    must    show    con- 
tributory   negligence. — Atlantic    C.  L, 
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B.  Co.  V.  Peebles,  56  Fla.   145,  47  S. 

392. 

Not     contributory     negligence. — Little 

Rock,  etc.  E.  Co.  v.  Hicks,  79  Ark.  248, 

96  S.  'W.  385. 

530-5     Hogue  v.  R.  Co.,  146  Ala.  384, 

41   S.   425;    Central    R.    Co.   v.   Turner, 

145  Ala.  441,  40  S.  355;  Kansas  City 
R.  Co.  V.  Lewis,  SO  Ark.  396,  97  S. 
W.  56;  Rio  Grande  W.  R.  Co.  v.  Boyd, 
44  Colo.  119,  96  P.  781;  So.  R.  Co.  i". 
Keel,  7  ^Ga.  App.  244,  66  S.  E.  627; 
Union  P.  R.  Co.  v.  Thisler,  80  Kan. 
583,   103  P.   999;    Wilkinson   v.  R.   Co., 

146  Mo.  App.  711,  125  S.  W.  544; 
Ft.  Smith  &  W.  R.  Co.  v.  Collins,  26 
Okla.  82,  108  P.  550;  Texas  C.  R.  Co. 
V.  Estes  (Tex.  Civ.),  113  S.  W.  547. 
Comp.  S.  V.  Campbell,  82  Conn.  671,  74 
A.  927. 

Result  of  experiments. — Atlanta,  etc.  R. 
Co.  r.  Hudson,  3  'Ga.  App.  352,  58  S. 
E.   500. 

530-6  Nashville  C.  &  St.  R.  r.  Garth 
(Ala.),  59  S.  640;  Lane  v.  R.  Co.,  78 
Ark.  234,  95  S.  W.  460;  Mobile  &  0. 
R.  Co.  V.  Morrow,  30  Ky.  L.  R.  S3,  97 
S.  W.  389.  But  see  Western  R.  Co.  v 
Stone,  145  Ala.  663,  39  S.  723. 
531-7  Service  of  notice  on  person 
who  answered  as  defendant's  agent 
at  its  depot,  good.  Rio  Grande  W.  R. 
Co.  r.  Bovd,  44  Colo.  119,  96  P.  781. 
531-9  Atlantic  L.  L.  R.  Co.  v.  Peeb- 
les, 56  Fla.  145,  47  S.  392;  Moore  r.  R. 
Co.  (Tex.  Civ.),  146  S.  W.  1070;  Tex- 
arkana,  etc.  R.  Co.  r.  Bell  (Tex.  Civ.). 
101  S.  W.  1167.  See  Hogue  r.  R.  Co., 
146  Ala.  384,  41  S.  425.  Cost  of  en- 
tering injured  horses  for  "futurity 
stakes"  and  amount  of  stakes  cannot 
be  shown.  Nashville,  etc.  R.  Co.  v. 
Garth,  155  Ala.  311,  46  S.  583. 
Evidence  of  value  placed  on  cattle  in 
attempted  compromise  is  inadmissible. 
Busch  V.  R.  Co.,  29  S.  D.  44,  135  N.  W. 
757. 

531-10  Louisville  &  N.  R.  Co.  v. 
Bell,  206  Fed.  395,'  124  C.  C.  A.  277; 
Sullivan  T.  Co.  r.  R.  Co.,  163  Ala.  125, 
50  S.  941;  Viera  r.  R.  Co.,  10  Cal.  App. 
267,  101  P.  690;  Louisville  &  N.  R.  Co. 
V.  Vinvard,  39  Ind.  App.  628.  79  N.  E. 
384;  Toledo,  etc.  R.  Co.  r.  Sullivan.  41 
Ind.  App.  .390,  83  N.  E.  1024;  Helver- 
son  r.  R.  Co.,  139  la.  423,  116  N.  W. 
699;  Louisville  &  N.  R.  Co.  r.  Ins.  Co., 
152  Kv.  510,  153  S.  W.  745;  Sims  v. 
Co.,  109  Md.  68,  71  A.  522;  Waddell  r. 
R.  Co.,  146  Mo.  App.  604,  124  S.  W. 
588;  Snow  L.  Co.  v.  R.  Co.,  151  N.  C. 


217,  65  S.  E.  920;  Hawley  v.  R.  Co.,  49 
Or.  509,  90  P.  1106;  Am.  I.  Co.  v.  R. 
Co.,  224  Pa.  439,  73  A.  873;  Byers  v. 
R.  Co.,  222  Pa.  547,  72  A.  245;  Morgan 
V.  R.  Co.,  50  Tex.  Civ.  420,  110  S.  W. 
978. 

Evidence  sufficient. — Eenken  v.  R.  Co., 
156  111.  App.  65. 

532-11  Canadian  N.  R.  Co.  v.  Ol- 
son, 201  Fed.  859,  120  C.  C.  A.  197. 
Interference  with  extinguishment  of 
fire. — Moving  burning  car  near  to  com- 
bustible property  threatened  by  exist- 
ing fire  and  destroying  owner's  chance 
to  save  property  casts  upon  railroad 
company  burden  of  showing  "bV  clear, 
undisputed  and  conclusive  evidence" 
existence  of  every  fact  necessary  to 
sustain  its  contention.  Valentine  t*. 
R.  Co.,  155  Mich.  151,  118  N.  W.  970. 
Defendant  must  show  plaintiff's  neg- 
ligence in  caring  for  burned  property. 
St.  Louis,  etc.  R.  Co.  v.  Clements,  82 
Ark.  3,  99  S.  W.  1106. 
532-12  Dcason  v.  R.  Co.  (Ala.),  65 
S.  172;  Tombigbee,  etc.  R.  Co,  v.  How- 
ard (Ala.),  64  S.  338;  Miller-Brent 
Lumb.  Co.  V.  Douglas,  167  Ala.  286,  52 
S.  414;  Louisville  &  N.  R.  Co.  v.  Smith, 
163  Ala.  141,  50  S.  241;  Southern  R. 
Co.  V.  Dickens,  161  Ala.  144,  49  S.  766; 
Horton  v.  R.  Co.,  161  Ala.  107.  49  S. 
423  (emission  of  sparks  In  dangerous 
and  unusual  size  and  quantity);  SulH 
van  T.  Co.  v.  R.  Co.,  163  Ala.  125,  50 
S.  941;  St.  Louis  S.  R.  Co.  v.  Trotter, 
89  Ark.  273,  116  S.  W.  227;  Same  v. 
Dawson,  77  Ark.  434,  92  S.  W.  27;  At- 
lantic, etc.  Co.  r.  McElmurray,  12  Ga. 
App.  233,  77  S.  E.  2;  Southern  R.  Co. 
V.  Elliott,  129  Ga.  705,  59  S.  E.  780; 
Osburn  v.  Co.,  15  Ida.  478,  98  P.  627; 
Adkins  V.  R.  Co..  165  111.  App.  300; 
Thomason  v.  R.  Co.,  122  La.  995,  48  S. 
432;  Murphv  V.  R.  Co.,  248  Mo.  28,  154 
S.  W.  106;  Westing  r.  R.  Co.,  87  Neb. 
655,  127  N.  W.  1076;  Shipman  v.  R.  Co., 
78  Neb.  43,  110  N.  W.  535;  Dei>pe  v. 
R.  Co.,  152  N.  C.  79,  67  S.  E.  262;  Cox 
V.  R.  Co.,  149  N.  C.  117,  62  S.  E.  8S4; 
St.  Louis,  etc.  Co.  v.  Weldon,  39  Okla. 
369,  135  P.  8;  St.  Louis,  etc.  Co.  v. 
Marlin,  33  Okla.  510,  128  P.  108;  Chen- 
owoth  r.  Co.,  53  Or.  Ill,  99  P.  S6; 
Cividanes  v.  R.  Co.,  1  P.  R.  Fed.  106; 
Hutto  r.  R.,  81  S.  C.  567,  62  S.  E.  83.-5; 
St.  Louis  Southwestern  R.  Co.  v.  Waco 
Cotton  Pickerv  (Tex.  Civ.).  146  S.  W, 
201;  Crawford  r.  R.  Co.  (Tex.  Civ.), 
127  S.  W.  869;  Houston,  etc.  R.  Co.  r. 
Washington    (Tex.    Civ.),    127    S.    W. 
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1126;  St.  Louis  S.  E.  Co.  v.  Ross,  55 
Tex.  Civ.  622,  119  S.  W.  725;  St.  Louis 
S.  R.  Co.  i:  Eecles;  53  Tex.  Civ.  125,  115 
S.  W.  648;  Gulf,  etc.  E.  Co.  v.  Meent- 
zen,  52  Tex.  Civ.  416,  113  S.  W.  1000; 
Eoss  V.  E.  Co.,  47  Tex.  Civ.  24,  103  S. 
W.  708;  Gulf,  etc.  E.  Co.  v.  Co.,  48 
Tex.  Civ.  443,  106  S.  W.  1140;  Morgan 
?;.  E.  Co.,  50  Tex.  Civ.  420,  110  S.  W. 
978;  Norfolk  &  W.  R.  Co.  v.  Thomas, 
110  Va.  622,  66  S.  E.  817;  Phillips  v. 
E.  Co.,  109  Va.  436,  63  S.  E.  998;  Mills 
V.  E.  Co.  (W.  Va.),  79  S.  E.  1090;  Bon- 
nell  V.  E.  Co.  (Wis.),  147  N.  W.  1046. 
Contra  if  parties  stipulate  it  is  not 
known  how  fire  originated.  St.  Louis 
S.  E.  Co.  V.  Henderson,  55  Tex.  Civ. 
425,  119  S.  W.  891. 

See  Birmingham  E.  Co.  r.  Hinton,  15'8 
Ala.  470,  48  S.  546;  vol.  8,  p.  884,  n. 
73,  et  seq.,  and  supplement  thereto. 
A  weak  and  inconclusive  presumption. 
MeCary  r.  Co.  (Ala.),  62  S.  18. 
Burden  on  defendant  to  show  fire  caused 
by  operation  of  engine  on  a  track,  ex- 
emption from  liability  for  fire  caused 
on  which  it  had  secured  by  contract 
with  plaintiff.  Thomason  v.  E.  Co., 
122  La.  995,  48  S.  432. 
"The  reason  for  the  rule,  which  places 
the  burden  upon  a  railroad  company  to 
rebut  the  presumption  of  negligence  by 
proof  of  the  condition  of  the  engine 
and  its  proper  operation,  is  that  it  has 
the  means  of  producing  the  necessary 
evidence  on  the  subject,  and  to  require 
a  plaintiff  tO'  prove  the  condition  of 
the  engine  and  the  appliances  used  to 
preA'ent  the  escape  of  sparks  would  be 
practicaly  a  denial  of  justice."  Mis- 
souri, etc.  E.  Co.  V.  Morgan  &  Bros. 
(Tex.  Civ.),  146  S.  W.  336. 
"But  this  is  a  mere  presumption  of 
fact,  and,  when  proof  is  offered  of  the 
condition  and  operation  of  the  engine, 
the  burden  of  proof  is  not  shifted  from 
the  plaintiff  to  the  defendant,  but  re- 
mains throughout  the  trial  with  the 
j)laintiff.  It  is  not  required  that  plaint- 
iff's prima  facie  case  established  in  the 
manner  referred  to  shall  be  rebutted 
by  a  preponderance  of  the  evidence. 
Evidence  of  equal  weight  with  that 
which  grows  out  of  the  presiimption  of 
negligence,  which  the  law  implies  from 
proof  that  the  fire  originated  from 
sparks  thrown  by  the  railway  com- 
pany's engine,  and  other  evidence  of- 
fered by  the  plaintiff,  will  suffice." 
Trinitv,  etc.  E.  Co.  v.  Gregory  (Tex. 
Civ.),' 142  S.  W.  656. 


534-13  Cincinnati,  etc.  E.  Co.  v.  Co., 
139  Fed.  528,  71  C.  C.  A.  316,  1  L.  R. 
A.  (N.  S.)  533;  Dudley  v.  E.  Co.,  133 
La.  80,  62  S.  413;  Babbitt  v.  E.  Co., 
108  App.  Div.  74,  95  N.  Y.  S.  429;  Haw- 
ley  V.  E.  Co.,  49  Or.  509,  90  P.  1106. 
Presumption  of  negligence  may  arise 
from  collision  of  trains,  fire  resulting 
therefrom,  Cincinnati,  etc.  E.  Co.  v. 
Co.,  supra. 

535-16  Beal  v.  E.  Co.,  19  Ont.  L.  R. 
(Can.)  502;  Deason  v.  E.  Co.  (Ala.), 
65  'S.  172;  So.  E.  Co.  v.  Ins.  Co.,  177 
Ala.  327,  58  S.  313;  Miller  Brent.  Lumb. 
Co.  t?.  Douglas,  167  Ala.  28G,  50  S.  414; 
Southern  E.  Co.  V.  Dickens,  161  Ala. 
144,  49  S.  766;  Stewart  v.  E.  Co.,  136 
la.  182,  113  N.  W.  764;  Smart  v.  E.  Co., 
80  Kan.  438,  102  P.  253;  Carter  v.  E. 
Co.,  112  Md.  599,  77  A.  301;  Waddell 
V.  E.  Co.,  146  Mo.  App.  604,  124  S.  W. 
588  (and  that  fire  emitted  as  alleged) ; 
Shipman  v.  E.  Co.,  78  Neb.  43,  110  N. 
W.  535;  Union  P.  E.  Co.  v.  Ficken- 
scher,  77  Neb.  608,  110  N.  W.  567;  St. 
Louis  S.  E.  Co.  V.  Mcintosh  (Tex.  Civ.), 
126  S.  W.  692;  Gulf,  etc.  E.  Co.  v. 
Meentzen,  52  Tex.  Civ.  416,  113  S.  W. 
1000. 

That  the  fire  might  have  been  set  by 
a  locomotive  is  insufficient.  Hewett  v. 
E.  Co.,  171  Mich.  211,  137  N.  W.  66. 
Evidence  sufficient. — Overacker  v.  R. 
Co.,  64  Wash.  491,  117  P.  403. 
Circumstantial  evidence.  —  Generally 
where  it  is  shown  that  there  was  no 
fire  on  the  premises  before,  and  no 
probable  cause  for  the  fire  except  the 
locomotive,  that  the  wind  was  blowing 
from  the  road  to  the  grass,  and  that 
the  fire  broke  out  soon  after  the  en- 
gine passed,  these  things  are  circum- 
stances sufficient  to  justify  the  conclu- 
sion that  the  fire  was  communicated 
by  the  train.  Baltimore,  etc.  R.  Co.  r. 
Lodge,  50  Ind.  App.  220,  98  N.  E.  141, 
cit.  Pittsburgh,  etc.,  R.  Co.  v.  Indiana 
Horseshoe  Co.,  154  Ind.  322,  56  N.  E. 
766,  and  cases  collected  on  page  333. 
536-17  Erickson  v.  R.  Co.,  170  Fed. 
572,  95  C.  C.  A.  652  (New  Jersey); 
Woodward  v.  R.  Co.,  145  Fed.  577,  75 
C.  C.  A.  591;  Toledo,  etc.  R.  Co.  v. 
Co.,  146  Fed.  953,  77  C.  C.  A.  203.; 
Florida  East  Coast  R.  Co.  v.  Smith,  61 
Fla.  218,  55  S.  871;  Florida,  etc.  E.  Co. 
V.  Welch,  53  Fla.  145,  44  S.  250;  South- 
ern E.  Co.  V.  Thompson,  129  Ga.  367, 
58  S.  E.  1044;  Adkins  r.  E.  Co.,  165 
111.  App.  300;  Chicago,  etc.  B.  Co.  v. 
Hill,  130  111.  App.   218;   Stewart  v.  B. 
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Co.,  136  la.  182,  113  N.  W.  764;  Lillard 
V.  R.  Co.,  79  Kan.  25,  98  P.  213;  Cin- 
cinnati, etc.  R.  Co.  V.  Falconer,  30  Ky. 
L.  R.  152,  97  S.  W.  727;  New  England 
Box  Co.  V.  R.  Co.,  210  Mass.  465,  97  N. 
E.  140;  Goodman  v.  R.  Co.,  78  N.  J.  L. 
317,  74  A.  519;  People's  Co.  v.  Co.,  83 
S.  C.  530,  65  S.  E.  733;  Hutto  t;.  E. 
Co.,  81  S.  €.  567,  '62  S.  E.  835;  St. 
Louis  S.  R.  Co.  r.  Starks  (Tex.  Civ.), 
109  S.  W.  1003;  Huntley  v.  E.  Co.,  83 
Vt.  180,  74  A.  1000  (statute  imposes 
burden  on  defendant) ;  Ide  v.  E.  Co.,  83 
Yt.  m,   74  A.  401. 

Statutory  presumption  applies  whether 
origin  of  fire  admitted  or  not.  Illinois 
C.  R.  Co.  V.  Bailey,  222  111.  480,  78  N. 
E.  833. 

537-18  Southern  R.  Co.  v.  Dickens, 
161  Ala.  144,  49  S.  766;  Viera  v.  R.  Co., 
10  Cal.  App.  267,  101  P.  690;  Southern 
E.  Co.  V.  Thompson,  129  Ga.  367,  58  S. 
E.  1044;  St.  Louis,  etc.  R.  Co.  v.  Nol- 
and,  75  Kan.  691,  90  P.  273;  Continental 
Ins.  Co.  v.  Co.,  97  Minn.  467,  107  N. 
W.  548  (valuaijle  opinion) ;  Union  P. 
R.  Co.  V.  Murphy,  76  Neb.  545,  107  N. 
W.  757;  Rollins  r.  R.  Co.,  73  N.  J.  L. 
64,  62  A.  929;  Lumber  Co.  V.  R.  Co., 
143  N.  C.  324,  55.  S.  E.  781;  Taffe  v. 
Co.,  60  Or.  177,  117  P.  989;  Gulf,  etc. 
R.  Co.  V.  Lourie  (Tex.  Civ.),  144  S.  W. 
367;  Smith  r.  R.  Co.,  33  Utah  129,  93 
P.  185;  Phillips  v.  R.  Co.,  109  Va.  436, 
ea  S.  E.  998;  Fireman's  F.  Ins.  Co.  V. 
Co.,  46  Wash.  635,  91  P.  13. 
537-21  McCary  r.  R.  Co.  (Ala.),  62 
S.  IS;  St.  Louis  S.  R.  Co.  v.  Trotter, 
'89  Ark.  273,  116  S.  W.  227;  Osburn  v. 
Co.,  15  Ida.  478,  98  P.  627;  Chicago, 
etc.  R.  Co.  V.  Hill,  130  111.  App.  218; 
White  V.  R.  Co.,  91  Kan.  526,  138  P. 
589:  Clark  v.  E.  Co.,  149  Mich.  400,  112 
N.  W.  1121;  Eollins  r.  E.  Co.,  73  N.  J. 
L.  64,  62  A.  929;  Goodman  r.  E.  Co.,, 
75  N.  J.  L.  277,  68  A.  63;  Doppe  r.  E, 
Co.,  152  N.  C.  79,  67  S.  E.  262;  Lumber 
Co.  r.  R.  Co..  143  N.  C.  324,  55  S.  E. 
781;  Chenoweth  r.  Co.,  53  Or.  111.  99 
P.  86;  Tex.  &  N".  O.  E.  Co.  v.  Cook 
(Tex.  Civ.),  167  S.  W.  158;  Gulf,  etc. 
E.  Co.  V.  Meentzen,  52  Tex.  Civ.  416, 
113  S.  W.  1000;  Eoss  r.  E.  Co.,  47  Tex. 
Civ,  24,  103  S.  W.  708;  Gulf,  etc.  E. 
Co.  r.  Blakenev,  4S  Tex.  Civ.  443,  106 
S.  W.  1140;  Phillips  V.  E.  Co.,  109  Va. 
436,  63   S.   E.   998. 

But  see  Albanv  &  N.  E.  Co.  v.  Wheeler, 
3  Ga.  App.  414,  59  S.  E.  1116. 
Inspection  of  spark  arrester  three  days 
after  fire  is   competent,  it   not  having 


been  inspected  in  the  meantime.  Sadie- 
ville  M  Co.  V.  E.  Co.,  153  Ky.  oo,  154 
S.  W.  396. 

539-22  Woodward  v.  E.  Co.,  145  Fed. 
577,  75  C.  C.  A.  591 ;  Toledo,  etc.  R.  Co. 
V.  Co.,  146  Fed.  953,  77  C.  C.  A.  203; 
Tombigbee,  etc.  R.  Co.  v.  Howard 
(Ala.),  64  S.  338;  Illinois  C.  R.  Co.  v. 
Bailey,  222  111.  480,  78  N.  E.  833;  Cin- 
cinnati, etc.  R.  Co.  V.  Falconer,  30 
Ky.  L.  R.  152,  97  S.  W.  727;  Conti- 
nental Ins.  Co.  V.  R.  Co.,  97  Minn.  467, 
107  N.  W.  548;  St.  Louis,  etc.  R.  Co.  r. 
Starks  (Tex.  Civ.),  109  S.  W.  1003; 
Bryan  Press  Co.  r.  E.  Co.  (Tex.  Civ.), 
110  S.  W.  99.  See  Southern  E.  Co.  V. 
Thompson,  129  Ga.  367,  58  S.  E.  1044. 
539-23  Woodward  v.  E.  Co.,  145  Fed. 
577,  75  C.  C.  A.  591;  Toledo,  etc.  R. 
Co.  V.  Co..  146  Fed.  953,  77  C.  C.  A. 
203;  McCarv  r.  E.  Co.  (Ala.),  62  S.  18; 
Ashlev  r.  E.  Co.,  7  Ga.  App.  711,  68 
S.  E.  56;  Osburn  v.  E.  Co.,  15  Ida.  478, 

98  P.  627;  Chenoweth  r.  Co.,  53  Or.  Ill, 

99  P.  86;  St.  Louis  S.  E.  Co.  r.  McLeod 
(Tex.  Civ.),  115  S.  W.  85;  Gulf,  etc.  R. 
Co.  V.  Meentzen,  52  Tex.  Civ.  416,  113 
S.  W.    1000. 

Proof  to  overcome  statutory  presump- 
tion of  negligence  need  not  constitute 
a  preponderance;  it  is  sufficient  if  the 
weight  equal  to  implied  presumption 
of  negligence  and  evidence  offered  by 
plaintiff.  St.  Louis,  etc.  E.  Co.  V. 
Starks  (Tex.  Civ.),  109  S.  W.  1003. 
Contra,  Stewart  v.  E.  Co.,  136  la.  182, 
113  N.  W.  764. 

539-24  Viera  v.  B.  Co..  10  Cal.  App. 
267,  101  P.  690;  Southern  E.  Co.  V. 
Elliott,  129  Ga.  705,  59  S.  E.  786;  Chi- 
cago, etc.  E.  Co.  V.  Wright,  120  HI. 
App.  218:  Illinois  C.  E.  Co.  r.  Bailey, 
222  111.  480,  78  N.  E.  833;  Lillard  r.  E. 
Co.,  79  Kan.  25,  98  P.  213:  Continental 
Ins.  Co.  r.  E.  Co.,  97  Minn.  467,  107  N. 
W.  548. 

540-25  Ooodman  v.  E.  Co.,  78  N.  J. 
L.  317.  74  A.  519. 

540-26  Louisville  c<c  X.  E.  Co.  t: 
Sherrill,  152  Ala.  213,  44  S.  631:  Stew- 
art V.  E.  Co.,  136  la.  182.  113  N.  W. 
764;  Cox  V.  E.  Co.,  149  N.  C.  117.  62  S. 
E.  884;  St.  Louis,  etc.  E.  Co.  r.  Starks 
(Tex.  Civ.),  109  S.  W.  1003;  Gulf,  etc. 
E.  Oo.  t\  Blakenev,  48  Tex.  Civ.  443, 
106  S.  W.  1140;  Mo.,  etc.  E.  Co.  r.  Mot- 
iran  &  Bros.  (Tex.  Civ.),  146  S.  W.  336; 
Thorgrimson  r.  E.  Co.,  64  Wash.  500, 
117  P.  406. 

But  see  Woodward  r.  E.  Co.,  145  Fed. 
577,  75  0.  C.  A.  591. 
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540-27    Burden       on       defendant.^ 

Furst-Edwards  &  Co.  v.  E.  Co.  (Tex. 
Civ.),  146  S.  W.  1024;  Smith  v.  E.  Co., 
33  Utah  129,  93  P.  185. 
541-2S  Southern  E.  Co.  v.  Thomp- 
son, 129  Ga.  367,  58  S.  E.  1044;  Diggs  v. 
E.  Co.,  131  Mo.  App.  457,  110  S.  W. 
9.  See  Blunck  v.  E.  Co.  (la.),  115  N. 
W.   1013. 

541-29  Southern  E.  Co.  v.  Dickens, 
152  Ala.  210,  44  S.  402;  Woodward  v. 
E.  Co.,  16  N.  D.  38,  111  N.  W.  627. 
541-31  Canadian  N.  E.  Co.  v.  Ol- 
son, 201  Fed.  859,  120'  C.  C.  A.  197; 
Toledo,  etc.  E.  Co.  v.  Ins.  Co.  (Ind. 
App.),  101  N.  E.  1035;  Carter  v.  E.  Co., 
112  Md.  599,  77  A.  301;  Senibum  v.  E. 
Co.,  121  Minn.  439,  141  N.  W.  523; 
Manning  v.  E.  Co.,  137  Mo.  App.  631, 
119  S.  W.  464;  J.  Hancock  I.  Co.  v.  E. 
Co.,  231  Pa.  117,  80  A.  63;  Tex.,  etc. 
E.  Co.  V.  Eay  (Tex.  Civ.),  168  S.  W. 
1013;  Phillips  v.  E.  Co.,  109  Va.  436, 
63  S.  E.  998;  Theresa  V.  Mut.  Fire  Ins. 
Co.  V.  E.  Co.,  144  Wis.  321,  128  N.  W. 
103.  See  Knott  v.  E.  Co.,  142.  N.  C. 
238,  55  S.  E.  150. 

541-32  Gulf  C.  Co.  v.  Harrington,  90 
Ark.  256,  119  S.  W.  249;  Chicago,  etc. 
E.  Co.  V.  Dyal,  93  Ark.  631,  124  S.  W. 
771;  Georgia,  etc.  E.  Co.  v.  Summer,  133 
Ga.  134,  05  S.  E.  381;  Blaine  v.  E.  Co., 
158  m.  App.  115;  Toledo,  etc.  E.  Co. 
r.  Sullivan,  41  Ind.  App.  390,  83  N.  E. 
1024;  Helverson  v.  E.  Co.,  139  la.  423, 
116  N.  W.  699;  St.  Louis,  etc.  E.  Co. 
V.  Noland,  75  Kan.  '691,  90  P.  273; 
Hudspeth  v.  E.  Co.,  172  Mo.  App.  579, 
155  S.  W.  868;  Conn.,  etc.  Co.  v.  E. 
Co.,  171  Mo.  App.  70,  153  S.  W.  544; 
Vanderburgh  T.  E.  Co.,  146  Mo.  App. 
60'9,  124  S.  W.  563;  Markt  v.  E.  Co., 
139  Mo.  App.  456,  122  S.  W.  1142;  Fos- 
ter V.  E.  Co..  143  Mo.  App.  547,  128  S. 
W.  36;  Big  Eiver  L.  Co.  v.  E.  Co.,  123 
Mo.  App.  394,  101  S.  W.  636;  Staples 
t'.  E.  Co.,  74  N.  H.  499,  69  A.  890; 
Goodman  v.  E.  Co.,  78  N.  J.  L.  317,  74 
A.  519;  Babbitt  v.  E.  Co.,  108  App. 
Div.  74,  95  N.  Y.  S.  429;  Nichols  v.  E. 
Co.,  61  Misc.  195,  114  N.  Y.  S.  942; 
Deppe  V.  E.  Co.,  152  N.  C.  79,  67  S.  E. 
262;  St.  Louis  E.  Co.  V.  Marlin,  33 
Okla.  510,  128  P.  108;  St.  Louis,  etc. 
E.  Co.  V.  Shannon,  25  Okla.  754,  103  P. 
401;  John  Hancock  I.  Co.  v.  E.  Co.,  224 
Pa.  74,  73  A.  194;  Hutto  r.  Ey.,  81  S. 
C.  567,  62  S.  E.  835;  St.  Louis  S.  E. 
Co.  r.  Eoss,  .55  Tex.  Civ.  622,  119  S.  W. 
725;  Houston,  etc.  E.  Co.  v.  Washing- 
ton (Tex.  Civ.),  127  S.  W.  1126;  Bryan 


Press  Co.  v.  E.  Co.  (Tex.  Civ.),  110 
S.  W.  99;  Smith  v.  E.  Co.,  80  Vt.  208, 
67  A.  535;  Phillips  V.  E.  Co.,  109  Va. 
436,  63  S.  E.  998;  Fireman's  F.  Ins. 
Co.  V.  Co.,  58  Wash.  332,  108  P.  770; 
Thompson  v.  E.  Co.  (W.  Va.),  78  S.  E. 
624. 

Evidence  sufficient.— Lemann  Co.  v.  E. 
Co.,  128  La.  1089,  55  S.  684. 
542-33  St.  Louis,  etc.  E.  Co.  v.  Daw- 
son, 77  Ark.  434,  92  S.  W.  27;  Con- 
tinental Ins.  Co.  V.  E.  Co.,  97  Minn. 
467,  107  N.  W.  548;  Tapley  v.  E.  Co., 
1219  Mo.  App.  88,  107  S.  W.  470;  Gibbs 
V.  E.  Co.,  104  Mo.  App.  2Y6,  78  S.  W. 
835;  Union  P.  E.  Co.  v.  Murphy,  76 
Neb.  545,  107  N.  W.  757;  Byers  v.  E. 
Co.,  222  Pa.  547,  72  A.  245. 
Speed,  weather,  inflammable  character 
of  property  near  track,  and  unusual 
amount  of  sparks  emitted  may  be  con- 
sidered. Western  &  A.  E.  Co.  v.  May- 
nard,  139  Ga.  407,  77  S.  E.  399. 
542-34  Central,  etc.  E.  Co.  r.  Goel- 
zer,  92  Ark.  569,  123  S.  W.  781;  Cincin- 
nati, etc.  E.  Co.  V.  Falconer,  30  Ky.  L. 
E.  152,  97  S.  W.  727;  Byers  v.  E.  Co., 
222  Pa.  547,  72  A.  245. 
542-35  Monte  Ne  E.  Co.  v.  Phillips, 
'80  Ark.  292,  96  S.  W.  1060;  Illinois 
C.  E.  Co.  V.  Bailey,  222  111.  480,  78 
N.  E.  833;  Hudspeth  v.  E.  Co.,  172  Mo. 
App.  579,  155  S.  W.  868;  Manning  v. 
E.  Co.,  137  Mo.  App.  631,  119  S.  W. 
464;  Am.  I.  Co.  v.  E.  Co.,  224  Pa.  439, 
73  A.  873.  See  Big  Eiver  L.  Co.  v.  E, 
Co.,  123  Mo.  App.  394,  101  S.  W.  636; 
Finkelston  v.  E.  Co.,  94  Wis.  270,  68  N. 
W.  1005,  aj->pr.  in  Clark  v.  E.  Co.,  149 
Mich.  400,  112  N.  W.  1121. 
Evidence  insufficient. — Thorgrimson  v. 
E.  Co.,  64  Wash.  500,  117  P.  406. 
542-3G  Cleveland,  etc.  E.  Co.  V. 
Haves,  167  Ind.  454,  79  N.  E.  448;  Big 
Eiver  L.  Co.  v.  E.  Co.,  123  Mo.  App. 
394,  101  S.  W.  636;  John  Hancock  I. 
Co.  V.  E.  Co.,  224  Pa.  74,  73  A.  194; 
Byers  y.  E.  Co.,  222  Pa.  547,  72  A.  245. 
See  Central,  etc.  Co.  -y.  E.  Co.,  156  Ky. 
759,  162  S.  W.  81. 

542-37  Smith  v.  E.  Co.,  80  Vt.  20'8, 
67  A.  5-35. 

542-38  Big  Eiver  L.  Co.  v.  E.  Co., 
123  Mo.  App.  394,  101  S.  W.  636;  John 
Hancock  I.  Co.  v.  E.  Co.,  224  Pa.  74, 
73  A.  194  (absence  of  other  fire 
in  vicinity  and  in  burned  build- 
ing, shown);  Smith  V.  E.  Co.,  80 
Vt.  208,  67  A.  535.  See  Florida,  etc. 
E.  Co.  v.  Welch,  .53  Fla.  145,  44  S.  250, 
disap.  Eead  v.  Nichols,  118  N.  Y.  224, 
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23  N.  E.  46S,  7  L.  R.  A.  130;  Virginian 
R.  Co.  V.  Hurt,  112  Va.  622,  72  S.  E. 
110. 

542-39  In  absence  of  evidence  of 
fresh  cinders  near  burned  premises  it 
is  not  competent  to  show  that  on  sev- 
eral occasions  fire  boxes  of  engines  had 
been  cleaned  there  and  cinders  rolled 
down  near  where  the  fire  occurred. 
Cincinnati  etc.  R.  Co.  v.  Co.,  137  Ky. 
56S,  126  F.  W.  118. 

543-40  Hitchner  W.  P.  Co.  v.  R.  Co,, 
158  Fed.  1011. 

543-43  Fleming  f.  Pullcn  (Tex. 
Civ.),  97  S.  W.  109,  unless  facts  on 
which  conclusion  based,  stated. 
Negative  opinion-testimony,  inadmis- 
sible. Snow  L.  Co.  V.  R.  Co.,  151  N. 
C.  217,  65  S.  E.  920. 
643-44  .Competent.  Ide  v.  R.  Co.,  83 
Vt.  66,  74  A.  401. 

543-46  Signs  of  fresh  repair  on 
spark  arrester  of  engine  may  be  shown 
to  have  been  discovered  two  or  three 
davs  after  fire.  Byers  v.  R.  Co.,  222  Pa. 
547,.  72  A.  245. 

In  an  action  by  an  administratrix  for 
damages  alleged  to  have  been  caused 
by  fire  negligently  set  out  upon  the 
premises  of  the  decedent  by  the  en- 
gine of  a  corporation  operating  a  tram- 
toad,  no  error  is  committed  by  the  trial 
judge  in  refusing  to  permit  a  letter 
written  by  the  decedent  to  be  intro- 
duced in  evidence  in  which  he  stated 
that  the  fire  was  set  out  by  train  No. 
58,  when  it  is  not  alleged  in  the  dec- 
laration that  the  fire  was  set  out  by 
a  train  so  numbered,  and  especially 
when  the  purpose  of  the  letter  was  to 
confine  the  evidence  on  the  part  of  the 
plaintiff  to  the  condition  of  an  engine 
numbered  58,  its  spark  arrester  and  ash 
pan.  Dowling  Lumb.  Co.  v.  King,  62 
Fla.  151,  57  S.  337. 

543-47  Southern  R.  Co.  v.  Darwin, 
156  Ala.  311,  47  S.  314;  Louisville  & 
N.  R.  Co.  r.  Sherrill,  152  Ala.  213,  44 
S.  '631;  Southern  R.  Co.  r.  Elliott,  129 
Ga.  705,  .59  S.  E.  786:  Osburn  r.  R.  Co., 
15  Ida.  478,  98  P.  627;  Cleveland,  etc. 
R.  Co.  r.  Haves,  167  Ind.  454.  79  N.  E. 
448;  Toledo,  etc.  R.  Co.  v.  S-ullivan,  41 
Ind.  App.  390,  83  N.  E.  1024;  Chesa- 
peake &  O.  R.  Co.  V.  Richardson,  30 
Ky.  L.  R.  786,  99  S.  W.  642;  Sims  v. 
Co.,  109  Md.  68,  71  A.  Ii'22;  Continen- 
tal Ins.  Co.  r.  R.  Co.,  97  Minn.  467, 
107  N.  W.  .548;  Goodman  r.  R.  Co.,  78 
N.  J.  L.  317,  74  A.  519;  Chenoweth  r. 
Co.,  53   Or.  Ill,  99  P.  86.     But  comp. 


Smith  V.  R.  Co.,  3  N.  D.  17,  53  X.  W. 
173,  and  see  criticism  of  it  in  2  Thomp- 
son, Neg.  796,  and  disapproval  in  Con- 
tinental Ins.  Co.  V.  R.  Co.,  supra. 
Action  Of  authorities  prohibiting  de- 
fendant from  loading  and  unloading 
wood  because  of  emission  of  sparks 
from  its  engine  cannot  be  shown.  Mc- 
Millan V.  Co.,  161  Ala.  169,  49  S.  685. 
544-48  Louisville  &  N.  E.  Co.  v 
Sherrill,  152  Ala.  213,  44  S.  631;  Toledo, 
etc.  R.  Co.  V.  Sullivan,  41  Ind.  App. 
390,  83  N.  E.  1024;  Continental  Ins. 
Co.  V.  R.  Co.,  97  Minn.  467,  107  N.  W. 
548;  Chenoweth  r.  Co.,  53  Or.  Ill,  99 
P.  86;  Jeffress  r.  R.  Co.,  158  N.  C.  215, 
73  S.  E.  1013;  Smith  v.  R.  Co.,  80  Vt. 
L'(I8,  67  A.  535. 

More  sparks  than  usual. — "Witness  may 
testify  that  quantity  of  sparks  thrown 
by  engine  was  unsually  large.  Mis- 
souri, etc.  R.  Co.  V.  Browning  (Tex. 
Civ.),  166  S.  W.  34. 
544-49  Hitchner  W.  P.  Co.  v.  R. 
Co.,  158  Fed.  1011;  Ilorton  r.  R.  Co., 
161  Ala.  107,  49  S.  423;  Osburn  v.  R. 
Co.,  15  Ida.  478,  98  P.  627;  Toledo,  etc. 
R.  Co.  V.  Sullivan,  41  Ind.  App.  390, 
83  N.  E.  1024;  John  Hancock  I.  Co.  r. 
R.  Co.,  123  Mo.  App.  394,  101  S.  W. 
636;  Goodman  v.  R.  Co.,  75  N.  J.  L. 
277,  68  A.  63;  Brvan  Press  Co.  v.  R. 
Co.  (Tex.  Civ.),  ilO  S.  W.  99.  See 
Cleveland,  etc.  R.  Co.  V.  Haves,  167 
Ind.  454,  79  N.  E.  448. 
544-51  Woodward  r.  R.  Co.,  145 
Fed.  577,  75  C.  C.  A.  591  (inspection 
at  various  times  within  month,  shown) ; 
Goodman  v.  R.  Co.,  75  N.  J.  L.  277,  €S 
A.    63. 

Use  made  of  engine. — Alabama,  etc.  R. 
Co.  r.  Clark.  ]4.-)  Ala.  459.  39  S.  816. 
545-54  Woodward  v.  R.  Co.,  145 
Fed.  577,  75  C.  C.  A.  591;  Chenoweth 
f.  Co.,  53  Or.  Ill,  99  P.  86;  Ide  r.  R. 
Co.,  83  Vt.  66,  74  A.  401  (subsequent 
inspections  proved  to  fix  period  of  in- 
quirv  as  to  other  fires).  See  Simg  r. 
Co.,"l09  Md.  68,  71  A.  522. 
545-57  Cincinnati,  etc.  R.  Ck).  V.  Fal- 
coner, 30  Kv.  L.  R.  152,  97  S.  W.  727; 
P.  V.  R.  Co.,  155  App.  Div.  699,  140 
N.  Y.  S.  902,  re-argument  denied,  156 
App.  Div.  925,  141  N.  Y.  S.  1139;  Hig- 
gins  r.  R.  Co..  129  App.  Div.  415,  114 
N.  Y.  S.  262;  Stiiith  r.  R.  Co.,  SO  Vt. 
208,  67  A.  535;  Norfolk  &  W.  R.  Co. 
r.  Thomas.  110  Va.  622,  66  S.  E.  817, 
nt.  the  text;  Allen  v.  R.  Co.,  145  Wis. 
263.  129  N.  W.  1094. 
545-58      Inspection     of     engine     not 
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shown  to  have  been  at  least  probably 
connected  with  fire,  immaterial.  Mis- 
souri, etc.  E.  Co.  r.  Neiser,  54  Tex. 
Civ.  4G0,  118  S.  W.  166. 
546-59  St.  Louis,  etc.  R.  Co.  v.  Daw- 
son, 77  Ark.  434,  92  S.  W.  27.  See 
St.  Louis,  etc.  R.  Co.  v.  Dawson,  77 
Ark.  434,  9'2  S.  W.  27. 
Conclusion  not  admissible.  —  Bryan 
Press  Co.  r.  R.  Co.  (Tex.  Civ.),  110  S. 
W.  99  (no  reference  made  to  case  cited 
to  contrary  in  corresponding  note  of 
the  Encyclopaedia''.  See  Birmingham, 
etc.  Co.  v.  Martin,  148  Ala.  8,  42  S. 
618. 

Expert  evidence  not  needed  on  issue 
of  ordinary  care  in  operating  engine. 
Bryan  Press  Co.  v.  R.  Co.  (Tex.  Civ.), 
110  S.  W.  99. 

546-61  St.  Louis,  etc.  E.  Co.  v. 
Nowland,  75  Kan.  691,  90  P.  '273;  Wat- 
kins  r.  R.  Co.,  163  N.  C.  131,  79  S.  E. 
273;  Tex.  &  N.  O.  R.  Co.  v.  Cook 
(Tex.  Civ.),  167  S.  W.  158;  Morgan 
V.  R.  Co.,  50  Tex.  Civ.  420,  110  S.  W. 
978. 

546-62  Toledo,  etc.  R.  Co.  v.  M.  Co., 
146  Fed.  9.53,  77  C.  C.  A.  203;  Potter 
V.  R.  Co.,  157  Mich.  216,  121  N.  W. 
808;  Babbitt  v.  R.  Co.,  108  App.  Div. 
74,  95  N.  Y.  S.  429;  Jacobs  v.  R.  Co., 
307  App.  Div.  131,  94  N.  Y.  S.  954, 
186  N.  Y.  '586,  79  N.  E.  1108  (no  opin- 
ion). 

Weight  of  expert  testimony. — Jackson 
V.  R.  Co.,  32  Can.  'Sup.  245.  See  Con- 
tinental Ins.  Co.  V.  R.  Co.,  t97  Minn. 
467,  107  N.  W.  548. 
546-63  Testimony  as  to  how  far 
spark  would  carry  on  windy  day  and 
be  capable  of  causing  fire,  improper 
unless  shown  to  be  within  witness' 
knowledge.  Hitch ner  v.  Co.,  168  Fed. 
602,  93  C.  C.  A.  598. 
546-67  Monte  Ne  R.  Co.  v.  Phillips, 
80  Ark.  292,  96  S.  W.  1060;  Morgan 
V.  R.  Co.,  '50  Tex.  Civ.  420,  110  S.  W. 
978;  Nacodoches  'Compress  Co.  v.  R. 
Co.  (Tex.  Civ.),  143  S.  W.  302. 
The  evidence  must  show,  in  order  to 
exonerate  appellant,  that  ordinary  care 
was  used  by  it  "in  the  selection  of  a 
fuel  which  was  in  use  generally  by 
railway  companies  for  such  pur- 
poses," which  is  an  additional  burden 
that  would  rest  upon  appellant  to  those 
placed  upon  railway  companies.  Mis- 
souri, etc.  R.  Co.  V.  W.  A.  Morgan  & 
Bros.  (Tex.  Civ.),  146  S.  W.  336. 
547-70  See  Horton  v.  R.  Co.,  161 
Ala.  107,  49  S.  423.    Comp.  supra,  "Ex- 


pert and  Opinion  Evidence,"  527-38. 
See  Birmingham,  etc.  Co.  v.  Martin, 
148  Ala.  8,  42  S.  618;  supra,  546-59. 
547-71  Alabama,  etc.  R.  Co.  v. 
Clark,  145  Ala.  459,  3i9  S.  816;  Conti- 
nental Ins.  Co.  V.  R.  Co.,  97  Minn.  467, 

107  N.  W.  548;  Mo.,  etc.  R.  Co.  v.  Mc- 
Call  (Tex.  Civ.),  143  S.  W.  188.  See 
Western  &  A.  R.  Co.  V.  Maynard.  139 
Ga.  407,  77  S.  E.  399.  But  see  Wood- 
ward V.  R.  Co.,  145  Fed.  577,  75  C.  C. 
A.  591. 

547-72  'Southern  R.  Co.  v.  Ins.  Co., 
177  Ala.  327,  58  S.  313. 
547-73  Defendant's  time  table,  is- 
sued five  years  after  fire,  competent  to 
show  what  it  then  regarded  as  a  rea- 
sonable rate  of  speed,  and  as  tending 
to  show  what  might  have  been  so 
theretofore,  general  conditions  not  be- 
ing changed.  Norfolk  &  W.  R.  Co. 
f.  Thomas,  110  Va.  622,  60  S.  E.  817. 
547-77  Hitchner  W.  P.  Co.  v.  R. 
Co.,  158  Fed.  1011. 

54S-80  McMahon  v.  R.  Co.,  2  Cal. 
App.  400,  84  P.  350;  Higgins  V.  R.  Co., 
129  App.  Div.  415,  114  N.  Y.  S.  262; 
Knott  V.  R.  Co.,  142  N.  C.  238,  55  S. 
E.  150;  Hawley  v.  R.  Co.,  ^  Or.  509, 
90  P.  1106;  Smith  V.  R.  Co.,  80  Vt. 
208,  67  A.  535. 

548-83  Jacobs  v.  R.  Co.,  107  App. 
Div.  134,  94  N.  Y.  S.  954,  186  N.  Y. 
586,  79  ISr.  E.  1108;  Babbitt  v.  R.  Co., 

108  App.  Div.  74,  95  N.  Y.  S.  429; 
Armfield  v.  R.  Co.,  162  N.  C.  24,  77 
S.  E.  963;  Missouri,  etc.  R.  Co.  v.  Mil- 
ler (Tex.  Civ.),  110  'S.  W.  549.  But  see 
Louisville  &  N.  R.  Co.  v.  Vinyard,  39 
Ind.  App.  628,  79  N.  E.  384;  vol.  11, 
p.  816,  n.  '83,  and  supplement  thereto. 
549-84  Toledo,  etc.  R.  Co.  v.  Oo., 
146  Fed.  953,  77  C.  C.  A.  203;  Cheno- 
weth  V.  Co.,  53  Or.  Ill,  99  P.  86. 
549-86  Central,  etc.  R.  Co.  v.  Goel- 
zer,  92  Ark.  569,  123  S.  W.  781  (within 
two  or  three  weeks) ;  Knott  v.  R.  Co., 
142  N.  C.  238,  55  S.  E.  150;  St.  Louis 
S.  R.  Co.  V.  Eccles,  53  Tex.  Civ.  125, 
115  S.  W.  648  (in  rebuttal);  Fleming 
V.  Pullen  (Tex.  Civ.).  97  S.  W.  109.  See 
vol.  11,  p.  816,  n.  84,  and  supplement 
thereto. 

550-87  Canadian  N".  R.  Co.  v.  Olson, 
201  Fed.  859,  120  C.  C.  A.  197;  White- 
hurst  v.  R.  Co.,  146  N.  C.  588,  60  S.  E. 
648. 

550-88  Birmingham,  etc.  Co.  v.  Mar- 
tin, 148  Ala.  8,  ""42  S.  618;  Georgia, 
etc.  R.  Co.  V.  Summer,  133  Ga.  134,  65 
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S.  E.  3,S1.  See  Farley  v.  R.  Co.,  149 
Ala.  557,  42  S.  747;  Whitohurst  r.  K. 
Co.,  146  N.  C.  588,  60  S.  E.  648. 
Cinders  received  to  rebut  testimony 
one  of  their  size  could  escajie.  Cin- 
cinnati, etc.  R.  Co.  r.  Cecil,  28  Ky. 
•L.  E.  830,  90  S.  W.  585. 
550-89  "^hitehurst  v.  R.  Co.,  146  N. 
C.  r.vS.  60  S.  E.  648. 
550-90  Barker  v.  Collins,  G  Penne. 
(Del.)  49,  63  A.  686. 
550-91  In  absence  of  showinfj  of 
emission  of  sparks  at  time  in  question 
evidence  of  emission  before  and  after, 
Hot  admissible.  Am.  I.  Co.  v.  E.  Co., 
224  Pa,  430,  73  A.  873. 
550-92  ?towe  r.  R.  Co.,  140  Ky.  291, 
131  S.  W.  4;  John  Hancock  I.  Co.  v.  R. 
Co.,  224  Pa.  74,  73  A.  194. 
5f>l-93  Question  of  reT\ioteness  for 
trial  court  if  method  of  inspecting  en- 
gines not  changed.  Ida  v.  R.  Co.,  83 
Vt.  66,  74  A.  401.  See  vol.  11,  p.  817, 
n.  87.  anrl  supplement  thereto. 
551-94  Northern  P.  R.  Co.  r.  Ment- 
zer,  214  Fed.  10  (C.  C.  A.);  Canadian 
N.  R.  Co.  t\  Olson,  201  Fed.  859,  120 
C.  C.  A.  197;  McMahon  v.  R.  Co.,  2 
Cal.  App.  400,  81  P.  350;  Illinois  C.  R. 
Co.  V.  Hicklin.  131  Kv.  624,  115  S.  W. 
752;  McGill  Bros.  v.  R.,  87  S.  C.  178, 
69  S.  E.  156;  St.  Louis,  etc.  Co.  r.  Ben- 
jamin (Tex.  Civ.).  161  S.  W.  379;  Tex. 
&  P.  R.  Co.  r.  Wooldridge  (Tex.  Civ.). 
126  S.  W.  603  (to  rebut  testimony  that 
defendant's  engines  were  all  equipped 
with  best  arrester) ;  Texas  C.  R.  Co.  v. 
Quails  (Tex.  Civ.),  124  S.  W.  140; 
Texas  &  P.  R.  Co.  r.  Owen  (Tex.  Civ.), 
128  S.  W.  1139  (subsequent  emission 
of  sparks  to  meet  evidence  all  engines 
well  equipped) ;  Tfuntlev  r.  R.  Co.,  83 
Vt.  ISn.  74  A.  1000. 
Testimony  as  to  other  fires  caused  by 
other  engines  is  competent  to  show  at 
what  distance  from  right-of-way  sparks 
emitted  had  fallen  and  to  contradict 
testimony  of  experts.  Whitehurst  v. 
R.  Co..  146  N.  C.  '588,  60  S'.  E.  648. 
552-95  Goodman  r.  R.  Co.,  78  N.  J. 
L.  317,  74  A.  519;  Smith  v.  R.  Co.,  80 
Yt.   208.   67   A.   535. 

553-96  Canadian  N.  R.  Qo.  r.  Olson, 
201  Fed.  859,  120  C.  C.  A.  197;  Cana- 
dian R.  Co.  r.  Alsre.  200  Fed.  955.  119 
C.  0.  A.  250;  Birmincfham,  etc  Co.  v. 
Martin,  148  Ala.  8.  42  S.  618;  Flfi.  E.  C. 
R.  Co.  r.  Smith,  fil  Fla.  218.  55  S. 
871;  Florida,  etc.  R.  Co.  r.  Welch,  53 
Fla.  145,  44  S.  250;  So.  R.  Co.  r.  Flem- 
ing, 141   Ga.  69,  SO  S.  E.  325;   Barker 


r.  R.  Co.,  89  Kan.  573,  132  P.  156; 
Chesapeake  &  O.  R.  Co.  v.  Richardson, 
30  Ky.  L.  R.  786,  99  S.  W.  6-12;  Big 
River  L.  Co.  r.  R.  Co.,  123  Mo.  App. 
394,  lOl  S.  W.  636;  Taflfe  r.  Nav.  Co., 
60  Or.  177,  117  P.  989;  Henderson  v.  K. 
Co.,  144  Pa.  461,  22  A.  851,  27  Am.  St. 
652,  16  L.  R.  A.  299;  Tex.  &  X.  O.  R. 
Co.  V.  Assur.  Co.  (Tex.  Civ.),  137  S.  W. 
401;  Morgan  v.  R.  Co.,  50.  Tex.  Civ. 
420,  110  S.  W.  978;  Ide  r.  R.  Co.,  S3 
Yt.  66,  74  A.  401;  Hoskinson  r.  R.  Co., 
66  Yt.  618,  30  A.  24;  Snnth  r.  R.  Co., 
80  Yt.  208,  67  A.  -535.  See  Chesapeake 
&  O.  R.  Co.  V.  Bagbv,  155  Ky.  420, 
159  S.  W.  904. 

554-97  Not  error  to  exclude  such 
testimony.  McClintock  r.  R.  Co.,  '83 
S.  C.  58,  64  S.  E.  1009. 
Evidence  of  other  local  fires  earlier  in 
year  and  in  pvovious  years,  inadmis- 
sible to  show  land  in  vicinity  sub.jeet 
to  fires  and  to  establish  defendant's 
negligence  in  not  complying  with  stat- 
utory dut.y  in  respect  to  such  lands 
(character  of  lands  being  admitted)^ 
in  absence  of  evidence  to  show  fires 
might  not  have  been  otherwise  caused. 
TTiggins  r.  R.  Co.,  129  App,  IHv.  415, 
114  K  Y.  S.  262. 

555-99  Farley  r.  R.  Co.,  149  Ala. 
557,  42  S.  747;  Illinois  C.  R.  Co.  v. 
Bailev.  222  111.  480.  78  N.  E.  833;  Nuss- 
baum  r.  R.  Co.  (Tex.  Civ.),  149  S.  W. 
1083;    Fleming    r.    Pullen    (Tex.    Civ.), 

97  S.  W.  109;  Morgan  r.  R.  Co.,  50 
Tex.   Civ.   42TI,   IIQ  S.   W.   978. 

Such  evidence  is  competent  in  "Wash- 
ington. Asplund  r.  Gt.  Northern  R.  Co., 
63  Wash.  164.  114  P.  1043,  pointing  out 
that  Noland  r.  Gt.  Northern  R.  Co.,  31 
W^ish.  430,  71  P.  1098,  is  not  contra. 
555-1     Osburn  v.  E.  Co.,  15  Ida.  478, 

98  P.   627. 

Train    dispatchcsr's    sheet,    competent. 
Ilitchner  W.  P.  Co.  r.  R.  Co..  158  Fed. 
1011;   Big  River  L.   Co.  r.  R.  Co^   133 
Mo.  App.  394,  101   S.  W.  636. 
556-3    Florifta.  efc  R.  Co.  r.  Welch, 
53   Fla.   145,   44  S.   250. 
556-4     Identification     of     engine     by- 
whistle,  proper.     Whitehurst   v.  R.  Co., 
146  N.  C.  588.  60  S.  E.  648. 
557-9     Southern   R.   Co.   r.   Stonewall 
Ins.  Co..  177  Ala.  327,  58  S.  313;  Louis- 
ville &-  N.  R.  Co.  r.  Guttman,  148  Kv. 
235.    146   S.   W.    731;    Smith    r.    R.    Co., 
SO  Yf.  208.  67  A.  535. 
558-10     Osburn    r.    R.    Co.,    15    Ida. 
478,  93  P.  627;  1/Ouisvills,  etc.  R.  Co. 
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V.  Home  Tns.  Co.,  14^6  Ky.  281,  142  S. 
AV.   398. 

558-13  Tapley  v.  R.  Co.,  129  Mo. 
App.  88,  107  S.  W.  470;  St.  Louis,  etc. 
R.  Co.  V.  Shannon,  25  Okla.  754,  108  P. 
401  (court  admits  weight  of  authority 
is  contra) ;  Huntley  v.  R.  Co.,  83  Vt. 
180,  74  A.  1000.  See  Big  River  L.  Co. 
V.  R.  Co.,  123  Mo.  App.  394,  101  S.  W. 
636. 

559-14  Tapley  v.  R.  Co.,  129  Mo. 
App.  88,  107  S.  W.  470. 
559-15  Cincinnati,  etc.  R.  Co.  v.  Co., 
137  Ky.  568,  126  S.  W.  118;  Close  v. 
Ann  Arbor  R.  Co.,  169  Mich.  392,  135 
N.  W.  346. 

560-16  See  Louisville  &  N.  R.  Co. 
V.  Stanley  (Ala.),  65  S.  39;  Connecticut 
F.  Ins.  Co.  V.  R.  Co.,  171  Mo.  App.  70, 
153  S.  W.  544. 

Jury  may  not  know,  without  evidence, 
engines  emit  sparks  which  may  be 
blown  a  given  distance.  St.  Louis  S. 
R.  Co.  V.  Mcintosh  (Tex.  Civ.),  126 
S.  W.  692. 

"Testimony  not  limited  to  the  partic- 
ular engine  which,  according  to  the 
appellant's  theory,  was  the  only  one 
which  could  have  caused  the  fire  in 
question.  This  testimony  was  unques- 
tionably competent  upon  one  issue. 
The  railway  company  was  taking  the 
position  that  the  barn  was  so  far  dis- 
tant from  the  railroad  track  as  that 
it  would  be  impossible  for  sparks  or 
cinders  to  be  cast  or  carried  so 
far  from  a  locomotive.  The  tes- 
timony of  the  witnesses  generally 
upon  their  observation  in  this  respect 
was  certainly  competent  and  admissible 
to  throw  light  upon  this  issue.  The 
same  remarks  apply  to  the  size  of  the 
cinders  and  sparks.  This  precise  ques- 
tion was  before  this  court  in  Kentucky 
Central  Railroad  Co.  v.  Barrow,  S9 
Ky.  638,  20  S.  W.  165,  where  it  was 
held  competent  to  show  that  the  en- 
gines running  past  the  location  of  the 
fire  were  so  managed  as  to  be  likely 
to  set  on  fire  objects  not  more  remote 
than  the  property  burned."  Cincin- 
nati, R.  C.  V.  Winkle,  148  Ky.  736, 
147  S.  W.  746. 

560-17  Cunningham  v.  R.  Co.,  172 
Mo.  App.  590,  155  S.  W.  871;  -Jacobs 
V.  R.  Co.,  107  App.  Div.  134,  94  N.  Y. 
S.  954,  186  N.  Y.  586,  79  K  E.  IIO'S. 
560-18  Hitchner  W.  P.  Co.  v.  R.  Co.. 
158  Fed.  1011;  Hudspeth  v.  R.  Co.,  172 
Mo.  App.  579,  1155  S.  W.  868. 


560-19  Smith  v.  R.  Co.,  80  Vt.  20S, 
67   A.   535. 

Evidence  of  other  fires,  inadmissible 
unless  it  connects  defendant  with 
them.  Hawley  v.  R.  Co.,  49  Or.  509, 
90  P.  1106. 

561-21  Existence  of  combustible 
material  on  land  adjoining  right  of 
way,  immaterial.  Atlantic  C.  L.  R. 
Co.  V.  Davis,  5  Ca.  App.  214,  62  S. 
E.  1022;  Walker  v.  R.  Co.,  76  Kan. 
32,  90  P.  772,  12  L.  B.  A.  (N.  S.)  621. 
Practice  for  many  years  to  pile  ties 
and  wood  for  shipping  at  same  place, 
may  be  shown  in  action  for  damages 
for  fire  of  railroad  ties  piled  on  de- 
fendants right  of  way.  Martin  T.  Co. 
V.  R.  Co.,  123  Minn,  423,  144  N.  W. 
145. 

561-22  Sims  v.  Co.,  109  Md.  68,  71 
A.  522. 

561-25  Smith  v.  R.  Co.,  80  Vt.  20'8, 
67  A.  535. 

Cinders  inadmissible  in  evidence  when 
it  does  not  appear  they  were  emitted 
from  engine  setting  fire.  Atlantic,  etc. 
R.  Co.  V.  McElmurray  (Ga.  App.),  80 
S.  E.  680. 

Defendant's  failure  to  exercise  dili- 
gence in  fighting  fire,  shown  by  proof 
of  number  of  men  available  and  num- 
ber furnished  in  connection  with 
knowledge  of  situation.  Ide  v.  R.  Co., 
83  Vt.  66,  74  A.  401. 
562-26  Chicago  &  N.  W.  R.  Co.  v. 
Kendall,  186  Fed.  139,  108  C.  C.  A. 
251. 

562-29     Morgan    v.   R.    Co.,    50    Tex. 

Civ.  420,  110  S.  W.  978. 
562-31  Freeman  v.  Nathan  (Tex.), 
149  S.  W.  248.  But  see  Hitchner  W. 
P.  Co.  1}.  R.  Co.,  158  Fed.  1011;  Smith 
V.  R.  Co.,  33  Utah  129,  93  P.  185. 
563-33  Lost  profits, — Johnson  -v.  R. 
Co.,  140  N.  C.  574,  53  S.  E.  362. 
Length  of  time  it  took  corn-criba  to 
burn  is  inadmissible.  Marshall,  etc. 
R.  Co.  V.  KillingsYOi'th  (Tex.  Civ.), 
162  S.  W.  1181. 

Effect  of  destruction  of  manure  spread 
upon  land  on  its  value,  shown.  Champ- 
lin  V.  R.  Co.,  140  111.  App.  94  (value  of 
fertilizer) ;  Missouri,  etc.  R.  Co.  v.  Mc- 
Dowell, 78  Kan.  686,  98  P.  201. 
563-34  Illinois  C.  R.  Co.  v.  Hicklin, 
131  Kv.  624,  115  S.  W.  752. 
563-35  Wabash,  etc.  R.  Co.  r.  Get- 
ting, 147  111.  App.  179  (if  insurer's 
right  of  subrogation  not  enforced) ; 
Farmers,  etc.  Ins.  Co.  v.  Hanks,  83  Kan. 
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96,  110  P.   99;   Ide  v.  E.   Co.,  83  Vt 

66,  74  A.  401. 

563-36  Diggs  v.  R.  Co.,  131  Mo 
App.  457,  110  S.  W.  9. 
563-37  Bowling  Luinb.  Co.  V.  King, 
62  Fla.  151,  57  S.  337. 
Cost  of  orchard  is  relevant  as  tending 
to  show  the  damages.  O/.ark  O.  Co.  v. 
E.  Co.,  173  Mo.  App.  430,  158  S.  W. 
884 

&63-39  Collins  v.  R.  Co.,  161  HI. 
App.  95;  St.  Louis,  etc.  E.  Co.  v.  No- 
laud,  7.5  Kan.  691,  90  F.  273;  Wiggins 
V.  R.  (^0.,  129  Mo.  App.  369,  108  S.  W. 
574;  Marron  V.  R.  Co.,  46  Mont.  593, 
129  P.  1055;  Thompson  r.  R.  Co.,  84 
Neb.  482,  121  N.  W.  447;  Union  P.  R. 
Co.  V.  Murphy,  76  Neb.  545,  107  N.  W. 
757. 

Tenant's   damages. — Blunck  v.   E.   Co. 
(la.),   115  N.  W.  1013. 
564-10     See    Marron    v.    E.    Co.,    46 
Mont.    593,   129   P.   1055. 
564-44     See    vol.    7,    p.    941,    n.    57, 
and     supplement     thereto.       But     see 
Texas,    etc.    E.    Co.    v.   Langham    (Tex. 
Civ.),  95   S.  W.   686;   Pierce   v.  E.   Co. 
(Tex.  Civ.),  108  S.  "W.  979. 
566-49     See  vol.  ^,  p.  879,  n.  65,  and 
sui)plement  thereto. 

567-50  See  vol.  8,  p.  914,  n.  67,  and 
su])plement  thereto. 

568-54  See  vol.  8,  p.  920,  n.  SO,  and 
supplement  thereto. 

568-59  Sample  v.  E.  Co.,  233  111. 
564,  84  N.  E.  643;  Metzler  v.  E.  Co., 
28  Pa.  Super.  180. 

569-64  Owen  v.  E.  Co.  (Ala.),  61 
S.  924;  Kane  v.  E.  Co.,  251  Mo.  13, 
157  S.  'W.  644;  Forrester  r.  Pac.  Co.,  36 
Nev.  247,  134  P.  753,  1:^6  P.  705;  In- 
ternational, etc.  R.  Co.  r.  Munn,  46  Tex. 
Civ.  276,  102  S.  W.  442. 
570-65  Gardner  v.  R.  Co.,  223  Mo. 
389,  122  S.  W.  1068;  Finkolstein  r.  R. 
Co.,  75  N.  H.  303,  73  A.  705  (though 
fact  report  made  brought  out  on  cross- 
examination).  See  infra,  "Street  Rail- 
roads," 147-51.  Defendant  may  not  show 
it  had  received  no  report  of  the  accident 
from  its  emploves.  Smith  v.  E.  Co., 
161)  111.   App.   570. 

570-66  Train  sheets  not  conclusive 
evidence  of  movement  of  trains.  Sta- 
ples v.  E.  Co.,  74  N.  H.  499,  69  A.  890. 
570-67  Poole  r.  R.  Co.,  216  Mass. 
12,  102  N.  E.  918  (rules  inadmissible); 
T.  &  P.  R.  Co.  v.  Hilgartner  (Tex.  Civ.), 
149  S.  W.  1091. 

See  vol.  8,  p.  954,  n.  40,  and  supple- 
ment thereto. 


In  an  action  "by  employe  against  rail- 
road, an  order  is  admissible  in  evi- 
dence to  show  violation  by  employe. 
Washington  R.  Co.  V.  Downey,  40  App. 
Cas.   (D.  C.)   147. 

Rules  which  do  not  tend  to  fix   stan- 
dard of  duty  owing  by  defendant's  em- 
ployes to  others,  not  admissible.     Con- 
tinental   Ins.    Co.    r.    R.    Co.,    97    Minn. 
467,  107  N.  W.  548. 
571-69     Tex.  &  P.  R.  Co.  v.  Hilgart- 
ner  (Tex,  Civ.),  149  S.  W.  1091. 
571-71     Rules    inadmissible.    Chabott 
r.  R.  Co.   (N.  II.),  88  A.  995;  Baird  v. 
R.  Co.,  78  Wash.  67,  138  P.  325. 
572-74     But    see   Louisville    &    N.    R. 
Co.   1-.  Tavlor,  31  Ky.  L.  R.  1142,  104 
S.  W.  776. 

573-76  Illinois  C.  E.  Co.  9.  Bethea, 
88  Miss.  119,  40  S.  813. 
573-78  Atlanta,  etc.  E.  Co.  v.  Brown, 
158  Ala.  607,  48  S.  73  (reputation  and 
assessment  for  taxation);  Plumb  r.  Co., 
157  Mich.  562,  122  N.  W.  208;  Waaler 
V.  R.  Co.,  22  S.  D.  256,  117  N.  W.  140. 
573-79  Moore  v.  R.  Co.,  133  App. 
Div.  396,  117  N.  Y.  S.  604;  Waaler  v. 
R.   Co.,   supra. 

574-81     Johnson   v.  R.   Co.,   154  CaL 
285,  97  P.  520;  Pittsburgh,  etc.  R.  Co 
V.  Rogers,  45  Ind.  App.   230,  87   N.   E. 
28;    Rollins  r.  R.  Co.,  119  La.   418,  44 
S.   159    (liability  joint). 
574-82     Authority    to    operate,    pre- 
sumed.    Enton  r.  R.  Co.,  136  App.  Div. 
800,  121  N.  Y.  S.  793. 
574-84     Western  R.  Co.  V.  Cleghorn, 
143   Ala.  392,  39   S.   133. 
Folder    inadmissible. — Chicago,    etc.    R. 
R.  Co.  r.   Weber.   219  111.  .S72,  76   X.  E. 
489;   Brandom   r.  R.  Co.,  134  Mo.  App. 
89,  114  S.  W.  540. 

Certified  copy  of  lease. — Chicago,  etc. 
R.  Co.  r.  Weber,  supra;  Brandom  v.  B. 
Co.,  supra. 

Ownership  of  stock. — Penn.  Co.  v.  Eos- 
sett,  116  111.  App.  342. 
Conductor's  receipt  for  fare  does  not 
raise  presum]ition  company  named 
owned  road.  Brandom  r.  R.  Co.,  134 
Mo.  App.  89.  114  S.  W.  540. 
Time-tables  and  atlases,  not  evidence 
of  ownership  unless  authenticity 
shown.  Brandom  i\  R.  Co.,  supra. 
Train  service. — In  mandamus  proceed- 
ings to  compel  adequate  train  service 
plaintiff  may  not  show  injury  on  basis 
of  conjecture  only;  nor  can  he  show 
facts  which  indicate  cause  for  for- 
feiture of  defendant's  franchise.  He 
!  may  show  facts  indicating  defendant's 
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failure  to  properly  serve  local  public. 
P.  V.  R.  Co.,  143  111.  App.  337. 
575-85  Contra  if  authorized  con- 
struction permanent  in  nature,  cause 
of  dainage.  Hart  v.  E.  Co.,  143  III. 
App.  503.  And  where  "water  diverted. 
St.  Louis,  etc.  E.  Co.  v.  Magness,  93 
Ark.  46,  123  S.  W.  786.  Comp.  Mat- 
teson  V.  E.  Co.,  40  Pa.  Super.  234. 
Presumed  due  care  exercised  in  con- 
struction of  bridge.  Matteson  v.  R. 
Co.,  4D  Pa.  Super.  234. 
575-89  Plaintiff's  statements  to  de- 
fendant's character  as  to  probable  con- 
sequence of  excavation  being  made, 
competent  to  show  it  caused  injury  and 
knowledge  thereof  by  defendant. 
Southern  E.  Co.  V.  Lewis,  165  Ala.  555, 
51  S.  740. 

Cause  of  overflowing  lands  may  be  shown 
by  effect  produced  by  diversion  of 
water.  St.  Louis,  etc.  E.  Co.  v.  Mag- 
ness, 93  Ark.  46,  123  S.  W.  786. 
Regularity  of  proceedings  locating 
track,  presumed  after  lapse  of  more 
than  twenty-five  years.  U.  S.  Peg 
Wood,  etc.  Co.  V.  E.  Co.,  104  Me.  472, 
72  A.  190. 

To  recover  for  diversion  of  underground 
water  plaintiff  must  show  it  ordinarily 
flowed  in  a  definite  channel  or  uniform 
direction;  otherwise  it  will  be  pre- 
sumed it  had  its  source  in  percolation 
and  its  diversion  did  not  give  cause 
of  action.  Western  M.  E.  Co.  v.  Mar- 
tin, 110  Md.  ;jo4,  73  A.  267. 
Construction  of  another  road  in  vicin- 
ity shown  to  fix  responsibility.  Mis- 
souri, etc.  E.  Co.  V.  Hagler  (Tex.  Civ.), 
112  S.  W.  783. 

575-91  Gorham  v.  E.  Co.,  158  N.  C. 
504,  74  S.  E.  607. 

Value  farm  would  have  if  crossing  con- 
structed and  maintained  as  stipulated 
and  its  value  without  same,  shown  in 
action  for  breach  of  covenant  for  its 
construction.  Pittsburgh,  etc.  E.  Co. 
V.  Wilson,  46  Ind.  App.  444,  91  N.  E. 
725. 

Representations  made  to  defendant  as 
to  the  sufficiency  of  proposed  culvert, 
shown  to  prove  its  wilfulness  and  mal- 
ice in  thereafter  completing,  without 
enlarging  it.  Houghtaling  v.  E.  Co., 
117  la.  540.  91  K  W.  811. 
576-94  Violation  of  law  relating  to 
care  of  animals. — A  suit  for  violation 
of  the  twenty-eight  hour  law  is  'civil 
in  all  respects.  It  is  not  a  defense  for 
its  knowing  and  wilful  violation  that 
defendant's   rules  were    disobeyed    by 


j  employe.  U.  S.  v.  E.  Co.,  173  Fed.  764, 
I  98  C.  C.  A.  110. 
Violation  of  safety  appliance  law. — 
EA-idence  need  not  show  defendant's 
liability  beyond  reasonable  doubt.  Im- 
material defendant  indicated  coupler 
on  car  it  moved  was  in  bad  order.  U. 
S.  V.  E.  Co.,  17^  Fed.  684. 
Running  trains  on  Sunday. — Under 
statute  prohibiting  company  from  run- 
ning trains  on  Sunday  state  must  show 
permission  as  an  essential  ingredient 
of  the  offense.  Fact  train  drawn  by 
one  of  defendant's  locomotives  may  be 
evidence  of  permission;  but  does  not 
cast  upon  it  burden  of  showing  permis^ 
sion  not  given.  S.  v.  B.  Co.,  149  N,  C. 
470,  62  S.  E.  755. 

Location  of  accommodation. — In  pros- 
ecution for  faiTure  to  comply  with  stat- 
ute requiring  maintenance  of  conve- 
nient closet  defendant  may  show  whole 
situation  surrounding  station.  Louis- 
ville &  K  E.  Co.  V.  C,  131  Ky.  268, 
114  S.  W.  1192. 

Indictment  for  running  trains  at  un- 
safe rate  of  speed  must  be  sustained  by 
proof  defendant  so  ran  them  habitu- 
ally and  failed  to  give  necessary  warn- 
ings. It  may  be  shown  watchman  was 
placed  at  crossings  Tn  question  in  pur- 
suance of  extra-official  demand  of  au- 
thorities. Cincinnati,  etc.  E.  Co.  V. 
C,  31  Ky.  L.  E.  1113,  104  S.  W.  771. 
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579  Prosecutrix  may  testify  to  her 
own  age.  Boyd  v.  S.  (Tex.  Cr.),  163 
S.  W.  67. 

Prosecutrix  may  testify  she  did  not 
understand  enormity  of  the  offense. 
Hamilton  v.  S.  (Tex.  Cr.),  168  S.  W. 
536. 

579-1  Age  of  male  sixteen.  Schramm 
■v.  P.,  220  111.  16,  77  N.  E.  117. 
579-2  Payne  v.  C,  33  Ky.  L.  R. 
229,  110  S.  W.  311;  Season  v.  S.,  93 
]\riss.  105-,  50  S.  488;  S.  v.  Fisk,  15 
X.  D.  '589,  108  N.  W.  485. 
579-3  No  presumption  of  consent. 
King  V.  Erickson,  5  Haw.  159. 
579-4  P.  V.  Morris,  3  Cal.  App.  1, 
84  P.  463;  S.  v.  Brown  (Del.),  83  A. 
1083;  S.  V.  Fowler,  13  Ida.  317,  89  P. 
757;  P.  t:  Murphy,  145  Mich.  524.  108 
N.  W.  1009;  S.  r.  Zempel,  103  Minn. 
428,  115  N.  W.  275;  Vickers  v.  V.  S.,  1 
Okla.  Cr.  452,  98  P.  467  (it  must  be 
shown  that  defendant  was  not  an  la- 
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dian  before  the  death  penalty  can  be 
imposed  under  a  statute);  Marshall  f. 
Ty.,  2  Okla.  Cr.  13T).  101  P.  139;  S.  v. 
Johnson  ,  85  S.  C.  265,  67  S.  E.  453; 
Eailsback  r.  S.,  53  Tex.  Cr.  54^2,  110 
S.  W.  916;  Scott  V.  S.,  51  Tex.  Cr.  5, 
100  S.  W.   159. 

Must  prove  the  chaste  character  of 
prosecutrix.  S.  v.  Kelly,  245  Mo.  489, 
150  S.  W.  1057. 
i  Sufficient  evidence. — Poe  v.  S.,  95  Ark. 
172,  129  S.  W.  292;  P.  v.  Rardin,  255 
i,  III.  9,  99  N.  E.  59;  Bowman  v.  Com., 
146  Kv.  486,  143  S.  W.  47;  S.  v.  Stack- 
house,  242  Mo.  4T4,  146  S.  W.  1151;  S. 
V.  Swain.  2.39  Mo.  723,  144  S.  W.  427; 
Wragg  V.  S.  (Tex.  Cr.),  145  S.  W.  342; 
Showalter  v.  S.,  148  Wis.  450,  134  N.  W. 
830. 

580-5  P.  V.  Babcook,  160  Cal.  537, 
'  117  P.  549;  S.  V.  Johnson,  114  Minn. 
493,  131  N.  W.  629;  S.  r.  Huggins,  83 
N.  J.  L.  43,  83  A.  495;  P.  r.  Marks, 
130  N.  Y.  S.  524;  Marshall  v.  Tv.,  2 
Okla.  Cr.  136.  101  P.  139  (previous 
chaste  character  of  female  must  be 
proved  if  statute  makes  it  element  of 
offense);  Whitehead  v.  S.,  61  Tex.  Cr. 
S58,  137  S.  W.  356. 
580-7  Fact  prosecutrix  unmarried, 
shown  bv  circumstantial  evidence.  S. 
V.  Pipkin,  221  Mo.  453,  120  S.  W.  17. 
580-8  Harris  v.  S.,  2  Ala.  App.  116, 
56  S.  55;  Green  v.  S.,  91  Ark.  562.  121 
S.  W.  949;  P.  V.  Howard,  143  Cal.  316, 
76  P.  1116;  S.  V.  Sigerella,  7  Penne. 
(Del.)  311,  82  A.  31;  S.  i\  Colombo,  1 
Bovce  (Del.)  96,  75  A.  616;  Taliaferro  r. 
C,  151  Ky.  10,  150  S.  W.  -977;  P.  v. 
Eivers,  147  Mich.  643,  111  N.  W.  201; 
S.  f.  Headley,  224  Mo.  177,  123  S.  W. 
677;  Cook  r.  S.,  '85  Xeb.  57,  122  N. 
W.  706;  U.  S.  t\  Mulero,  4  P.  R.  Fed. 
130;  Tavlor  v.  S.,  50  Tex.  Cr.  362,  97 
S.  W.   94. 

Not  essential  time  of  offense  be  proved 
as  of  day  alleged;  substantial  harmony 
between  pleading  and  proofj  enough. 
S.  r.  Ferris,  81  Conn.  97,  70  A.  5S7. 
Use  of  words  "carnal  knowledge"  and 
"abuse"  does  not  require  other  evi- 
dence of  abuse  than  such  knowledge. 
S.  r.  Ferris,  supra;  S.  v.  Sebastian,  81 
Conn.  1,  69  A.  1054. 
581-9  P.  r.  Schultz,  260  HI.  35,  102 
N.  E.  1045  ("circumstantial  evidence); 
S.  v.  Devorss,  221  Mo.  469,  120  S.  W. 
75;  Cook  r.  S.,  85  Neb.  57-,  122  N.  W. 
706;  Young  r.  S.,  49  Tex.  Cr.  434,  93 
S.  W.  743;  S.  V.  Biggs,  57  Wash.  514,  ! 
107  P.  374.  I 


581-10  Posey  r.  S.,  143  Ala.  54,  38 
S.  1019;  S.  r.  Colombo,  1  Bovce  (Del.) 
D6,  75  A.  616;  S.  r.  Williams  (Del.), 
80  A.  1004;  S.  r.  Sigerella,  7  Penne. 
(Del.)  311,  82  A.  31. 
581-11  McQuearv  v.  P.,  48  Colo.  214, 
110  P.  210;  S.  r.  Williams  (Del.),  SO 
A.  1004:  Vanderford  v.  S.,  126  Ga.  753, 
55  S.  E.  1035;  Rucker  v.  P.,  224  HI. 
131,  79  N.  E.  606;  Payne  v.  C,  33  Kv. 
L.  R.  229,  ITD  S.  W.  311;  P.  r.  Mur- 
phy, 145  Mich.  524,  108  N.  W.  1009; 
S.  V.  Zempel.  103  Mi«in.  428,  115  N.  § 
W.  275;  S.  V.  Cowing,  99  M4nn.  123,  108 
N.  W.  851;  Adams  v.  S.  (Miss.),  47 
S.  787;  S.  V.  Needv,  43  Mont.  442,  117 
P.  102;  U.  S.  V.  Mulero,  4  P.  R.  Fed. 
130;  Eiley  v.  S.,  55  Tex.  Cr.  1,  114  S. 
W.  793;  Salazar  f.  S.,  55  Tex.  Cr.  307, 
116  S.  W.  819;  Perez  v.  S.,  50  Tex.  Cr. 
34,  94  S.  W.  1036;  Brown  v.  S.,  127 
Wis.  193,  106  N.  W.  536. 
Attempt  to  commit  rape  must  be  ac- 
companied by  such  force  as  will  over- 
come resistance,  considTing  relative 
strength  of  parties.  Hoflowav  v.  S., 
54  Tex.  Cr.  465,  113  S.  W.  928. 
Acts  of  parties  immediately  after  of- 
fense, shown  on  question  of  use  of 
force.  Griffin  v.  S.,  155  Ala.  88,  46  S. 
481. 

582-13  Herndon  i\  S.,  2  Ala.  App. 
11"^.  56  S.  85;  S.  v.  Siserella,  7  Penne. 
(Del.)  311,  82  A.  31;  Vanderford  r.  S., 
126  Ga.  753,  53  S.  E.  1025;  Rahke  v. 
S.,  168  Ind.  615,  81  N.  E.  584;  Bow- 
man V.  Co.,  146  Kv.  486.  143  S.  W.  47; 
S.  V.  Cowing,  99  Minn.  123,  108  N.  W. 
851;  Perez  v.  S.,  50  Tex.  Cr.  34,  94 
S.  W.  1036;  Cole  v.  S.,  57  Tex.  Cr.  51. 
123  S.  W.  409;  Loescher  v.  S.,  142  Wis. 
260,  125  N.  W.  459  (insensibility 
through  fright,  ceasing  resistance 
under  fear). 

582-13  Posev  i".  S.,  143  Ala.  54.  38 
S.  1019;  Rahke  v.  S..  168  Tnd.  615, 
81  X.  E.  5S4;  S.  r.  Crouch,  130  Ta.  478, 
107  N.  W.  173;  S.  r.  Smith,  203  Mo. 
695,  102  S.  W.  526;  S.  r.  Welch,  191 
Mo.  179,  89  S.  W.  945. 
Intoxication  of  female  may  be  proved. 
llinlos  r.  Circuit  Judge  "(Mich.),  146 
N.  W.  646. 

584-17  McQuearv  v.  P.,  48  Colo.  214, 
110  P.  210;  S.  V.  Stevens,  133  la.  6S4, 
no  X.  W.  1037;  Pavne  v.  C,  33  Kv. 
L.  R.  229,  no  S.  W.  311;  S.  v.  Meho- 
.iovich,  118  La.  1013.  43  S.  660;  S.  r. 
Devorss,  221  ISfo.  469.  120  S.  W.  75; 
Hubert  v.  S.,  74  Xeb.  220,  104  X.  W. 
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276,  106  N.  W.  774;  Eobertson  v.  S., 
'51  Tex.  Cr.  493,  102  S.  W.  1130;  Eoss 
V.  S.,  16  Wyo.  285,  93  P.  299,  94  P. 
217. 

584-18  S.  V.  Brown  (Del.),  83  A. 
1083;  S.  r.  Whimpey,  140  la.  199,  118 
K.  W.  281;  Patton  v.  C,  140  Ky.  513, 
131  S.  W.  275;  P.  v.  Murphy,  145  Mich. 
524,  108  N.  W.  1009;  S.  v.  Zempel,  103 
Minn.  428,  115  N.  W.  275;  S.  v.  Cow- 
ing, 99  Minn.  123,  108  N.  W.  851;  S. 
V.  Barbour,  234  Mo.  526,  137  S.  W.  874; 
*  S.  V.  SchenK,  238  Mo.  429,  142  S.  W. 
263;  Vaughn  v.  S.,  78  Neb.  317,  110  N. 
W.  992;  S.  V.  Rhoades,  17  N.  D.  579, 
118  N.  W.  233;  Perez  v.  S.,  50  Tex.  Cr. 
34,  94  S.  W.  1036. 

In  statutory  rape  willingness  of  prose- 
cutrix is  immaterial,  for  she  cannot 
consent.  P.  v.  MacDonald,  167  Cal. 
545,  140  P.  256. 

685-19  Eahke  v.  S.,  168  Ind.  615, 
81  N.  E.  684;  Payne  -y.  C,  33  Ky.  L.  R. 
229,  110  S.  W.  311;  Sandefur  v.  C,  143 
Ky.  655,  137  S.  W.  504;  S.  v.  Smith,  203 
Mo.  695,  102  S.  W.  526;  Hubbard  v.  S. 
(Tex.  Cr.),  147  S.  W.  260;  Robertson  v. 
S.,  51  Tex.  Cr.  493,  102  S.  W.  1130. 
Burden  on  state  to  show  mental  de- 
rangement and  knowledge  thereof  by 
defendant.  S.  v.  Warren,  232  Mo.  185, 
134  S.  W.  522. 

Intoxication  may  be  proved. — Hirdes  v. 
Cir.  Judge  (Mich.),  146  N.  W.  646. 
586-20  Morris  r.  S.,  103  Ark.  352, 
147  S.  W.  74;  S.  v.  Cunningham,  5 
Penne.  (Del.)  294,  63  A.  30;  Rahke  v. 
S.,  168  Ind.  615,  81  N.  E.  584;  S.  v. 
Bricker,  135  la.  3fS,  112  N.  W.  645; 
S.  V.  Johnson,  133  la.  38,  110  N.  W. 
170;  S.  V.  Blackburn  (la.),  110  N.  W. 
275;  S.  V.  Stevens,  133  la.  684,  110 
N.  W.  1037;  Payne  v.  C,  33  Kv.  L.  R. 
229,  110  S.  W.  311;  S.  v.  Mehojovieh, 
118  La.  1013,  43  S.  660;  S.  v.  Smith, 
203  Mo.  695,  102  S.  W.  526;  P.  v. 
Marks,  180  N.  Y.  S.  524;  Lopez  v.  S. 
(Tex.  Cr.),  156  S.  W.  217;  Whitehead 
V.  S.,  61  Tex.  Cr.  558,  137  S.  W.  356; 
Robertson  v.  S.,  51  Tex.  Cr.  493,  102 
S.  W.  1130;  Ross  V.  S.,  16  Wyo.  285, 
93  P.  299,  -94  P.  217. 
Defendant  is  bound  by  an  admission 
as  to  age  of  child.  Kearse  v.  S.  (Tex. 
Cr.),  151  S.  W.  827. 
Representations  as  to  age  by  person  in- 
capable of  consenting,  immaterial. 
Zachary  v.  S.,  57  Tex.  Ot.  179,  122  S. 
W.  263. 

586-21  Storv  v.  S.,  178  Ala.  98,  59 
S.  480;  Griffin  "r.  S..  1S5  Ala.  88,  46  S. 


481;   Bowman   v.  C,   146  Ky.  486,  143 
S.    W.   47;    S.   V.   Lovitt,    243    Mo.   510, 
147  'S.  W.  484;   Leedom   v.  S.,  81   Neb 
585,  116  N.  W.  496;  Diffey  r.  S.  (Okla 
Cr.),  135  P.  942;  Brown  v.  S.,  52  Tex 
Cr.    267,    106   S.   W.   368;    Jacobs  v.   S 
(Tex.  Cr.),  146  'S.  W.  558.     See  P.  v 
Preston,  19  Cal.  App.  675,  127  P.  660 
S.    V.    Kelly,    245    Mo.    489,    150    S.    W 
1057.      But    see    C.    v.    Howe,    35    Pa 
Super.  554.     Contra,  Lake  v.  C,  31  Ky 
L.  R.  1232,  104  S.  W.  1003. 
Acts  subsequent  to  offense  not  admis 
sible.     S.  V.  Perrigin   (Mo.),  167  S.  W 
573. 

Prosecutrix  may  testify  she  had  inter 
course  only  with  accused  where  med 
ical  testimony  as  to  her  condition  re 
ceived.  S.  v.  Colombo,  1  Boyce  (Del.) 
96,  75  A.  616. 

Possession  by  prosecutrix  year  before 
rape  of  unsigned  and  imaddressed  note 
suggesting  meeting  for  improper  pur- 
pose, not  admissible  to  show  she  was 
not  virtuous.  S.  v.  Dudley,  147  la.  645, 
126  N.  W.  812. 

587-22  Brooks  v.  S.,  8  Ala.  App. 
277,  62  S.  569;  Sanders  v.  S.,  148  Ala. 
603,  41  S.  466;  Trimble  V.  Ty.,  '8  Ariz. 
273,  71  P.  932;  Hamer  v.  "S.,  104  Ark. 
606,  150  S.  W.  142;  Sexton  v.  S.,  91 
Ark.  589,  121  S.  W.  1075;  Skaggs  v.  S., 
88  Ark.  62,  113  S.  W.  346  (cit.  the 
text);  Huey  t\  S.,  7  Ga.  App.  398,  66 
S.  E.  1023,"  •«*.  the  text;  Fields  r.  S., 
2  Ga.  App.  41,  58  S.  E.  327;  S.  v.  Neil, 
13  Ida.  539,  90  P.  860,  91  P.  318;  S.  v. 
Fowler,  13  Ida.  317,  89  P.  757;  P.  v. 
Weston,  236  111.  104,  86  N.  E.  188;  Tot- 
ten  V.  Totten,  172  Mich.  565,  138  N.  W. 
257  (in  civil  actions) ;  Frost  f.  S.,  94 
Miss.  104,  47  S.  898;  Jeffries  v.  S.,  89 
Miss.  643,  43  S.  8-01;  S.  v.  Burgess 
(Mo.),  168  "S.  W.  740;  S.  v.  Lawhorn, 
250  Mo.  293,  157  S.  W.  344;  S.  v.  Bate- 
man,  198  Mo.  212,  94  S.  W.  843;  S.  v. 
Wertz,  191  Mo.  569,  90  S.  W.  838;  Hen- 
derson V.  S.,  85  Neb.  444,  123  N.  W- 
459;  S.  V.  Rodeskv  (N.  J.),  90  A.  1099; 
P.  V.  Shaw,  158  App.  Div.  146,  142  N. 
Y.  S.  782;  P.  r.  Seaman,  152  App.  Div. 
495,  137  N.  Y.  S.  294;  S.  v.  Oden  (Or.), 
138  P.  1083;  Ulmer  v.  S.  (Tex.  Cr.), 
160  S.  W.  1188;  Ortiz  i?.  S.  (Tex.  Cr.), 
151  S.  W.  1059;  Duekett  V.  S,  (Tex. 
Cr.),  150  S.  W.  1177;  Love  V.  S.  (Tex. 
Cr.),  150  S.  W.  920;  Jacobs  i>.  S.  (Tex. 
Cr.),  146  S.  W.  5.58;  Lemons  t\  S.,  59 
Tex.  Cr.  999.  128  S.  W.  416  (also  .state- 
ment made  in  replv) ;  Adams  r.  S..  52 
Tex.  Cr.  13,  105  S."  W.  197;  S.  v.  Hol- 
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comb,  73  Wash.  652,  132  P.  416;  S.  v. 
Myfberg,  oti  Wash.  384,  105  P.  622; 
S.  V.  Griffin,  43  Wash.  591,  86  P.  9ol. 
See  Turner  v.  S.,  66  Fla.  404,  63  S.  708; 
S.  i".  Dudley,  147  Ta.  64.i,  126  N".  W. 
812;  Rogers  v.  S.,  9  Okla.  Cr.  277,  131 
P.  941;  Love  V.  S.  (Tex.  Cr.).  150  S.  W. 
920;  Smits  v.  S.,  145  Wis.  601,  130  N. 
W.  525. 

In  an  "extremely  close  case  on  the 
facts,  the  court  permitted  some  half 
doiicn  witnesses  to  testify  to  what  the 
prosecutrix  told  them  about  all  the  de- 
tails of  the  alleged  offense,  and  all 
about  the  locality  where  the  ofTonse 
was  alleged  to  have  been  committed — 
the  condition  of  the  ground  and  other 
things.  What  tKese  witnesses  testified 
to  was  nothing  that  they  had  any  per- 
sonal knowledge  of;  but  the  prosecu- 
trix took  them  down  to  the  place  where 
she  said  the  alleged  offense  occurred, 
and  pointed  out  to  them  various  ob- 
jects, footprints  in  the  sand,  depres- 
sion in  the  earth,  cane  trampled  down, 
and  grass,  and  told  them,  moreover,  the 
details  of  the  alleged  offense.  This 
was  manifest  and  fatal  error."  Frost 
V.  S..  100  Miss.  796,  57  S.  221. 
Prosecutrix  not  wife  of  accused. — See 
Gent  V.  S.,  57  Tex.  Cr.  414,  123  S.  W. 
594. 

Complaints  must  be  voluntary. — R.  r. 
Hoskinson,  78  Kan.  1S3.  96  P.  138.  But 
see  supra,  "Corroboration,"  731-12. 
588-23  Griffin  v.  S.,  155  3.1a.  88,  4G 
S.  481;  Sexton  r.  S.,  91  Ark.  589,  121 
S.  W.  1075  (may  be  brought  out  on 
cross-examination  and  to  corroborate 
prosecutrix's  testimony  if  impeached); 
S.  V.  Sebastian,  81  Conn.  1,  69  A.  1054; 
Ty.  p.  Schilling,  17  Haw.  249,  265; 
S.  V.  Andrews,  130  Ta.  609,  105  N.  W. 
215;  S.  r.  Barklev,  129  la.  484,  105 
N".  W.  506;  S.  v.  Stackhouse,  242  Mo. 
444,  146  S.  W.  1151;  S.  r.  Aplcv,  25  N. 
D.  298,  141  N.  W.  740;  Bader  r.  S.. 
57  Tex.  Or.  293,  122  S.  W.  555.  See 
Brooks  r.  S.,  8  Ala.  App.  277.  62  S. 
569.  But  see  Younger  v.  S.,  80  Neb. 
201,  114  N.  W.  170. 

589-24  P.  v.  Duncan,  261  111.  339, 
103  N.  E.  1043;  S.  V.  Novak,  151  la. 
536.  132  N.  W.  26;  S.  v.  Hoskinson, 
78  Kan.  183,  96  P.  138  (it  seems);  S. 
f.  Ingraham,  118  Minn.  13,  136  N.  W. 
258;  S.  r.  Alton,  105  Minn.  410,  117 
N.  W.  617;  Henderson  v.  S.,  85  Neb. 
444,  123  N.  W.  459;  In  re  Kellv,  28 
Nev.  491.  83  P.  223;  Bouie  v.  S.,  9  Okla. 
Cr.   345,   131   P.   953;   Rogers  i;.   S.,   9 


Okla.  Cr.  277,  131  P.  941;  Burge  v.  S. 
(Tex.  Cr.),  167  S.  W.  63;  Bovd  r.  S. 
(Tex.  Cr.),  163  S.  W.  67;  Sharp  v.  S. 
(Tex.  Cr.),  160  S.  W.  369;  Vahlez  v. 
S.  (Tex.  Cr.),  160  S.  W.  341;  Fuller 
V.  S.  (Tex.  Cr.),  154  S.  W.  1021;  Duck- 
ett  i:  S.  (Tex.  Cr.)",  150  S.  W.  1177; 
Callihan  v.  S.  (Tex.  Cr.),  150  S.  W.  617; 
Adams  v.  S.,  52  Tex.  Cr.  13,  105  S.  W. 
197;  Chambless~r.  S.,  4^  Tex.  Cr.  354, 
94  S.  W.  220;  Wade  v.  S.  (Tex.  Cr.), 
144  S.  W.  246;  S.  r.  Holcomb.  73  Wash. 
652,  132  P.  416.  See  vol.  11,  pp.  364, 
365.   notes  39,  43. 

Books  and  papers  of  accused,  found  on 
ground  where  offense  committed  shortly 
after,  admissible  as  res  gestae.  Flet- 
cher V.  C,  123  Kv.  571,  96  S.  W.  s.-.-; 
Lvon  V.  C,  29  Ky.  L.  E.  1020,  96  S. 
W.  857. 

Evidence  disclosed  to  first  person  met 
after  crime  not  necessarily  res  gestae. 
Douglass  V.  S.  (Tex.  Cr.),  165  S.  W. 
933. 

589-25  ITamer  v.  S.,  104  Ark.  606, 
ToO  S.  W.  142;  Huey  v.  S.,  7  Ga.  App. 
398,  66  S.  E.  1023;  Simmons  r.  S.  (Miss.), 
61  S.  826  (cit.  Excvc.  of  Ev.). 
Rule  not  applicable  if  child  is  too 
voung  to  testify.  P.  v.  Bianchino,  5 
Cal.  App.  633,  91  P.  112. 
Weight  to  be  given  evidence  of  com- 
plaint, for  jury,  which  should  not  be 
instructed  it  is  a  corroborating  circum- 
stance. Henderson  v.  S.,  85  Neb.  444, 
123  N.  W.  459. 

590-26  Beiser  v.  S.  (Ala.  App.),  65 
S.  312;  Brooks  r.  S.  (Ala.  App.),  62 
S.  569;  Levy  v.  Tv.,  13  Ariz.  425,  115 
P.  415;  P.  r.  Corey,  8  Cal.  App.  720,  97 
P.  907  (if  testimony  as  to  delayed  com- 
plaint, brought  out  on  cross-examina- 
tion no  error  committed  by  repeating 
it  on  redirect  examination) ;  P.  r.  Bian- 
chino, 5  Cal.  App.  633.  91  P.  112;  P. 
r.  Gonzalez,  6  Cal.  App.  255,  91  P. 
1013;  Totten  r.  Totten,  172  Mich.  565, 
138  N.  W.  257  (in  civil  actions);  S. 
V.  Miller,  191  Mo.  587,  90  S.  W.  767; 
S.  r.  Werner.  16  N.  D.  83.  112  N.  W. 
60;  Ortiz  v.  S.  (Tex.  Cr.),  151  S.  W. 
1059;  Pettug  l\  S..  58  Tex.  Cr.  546, 
126  S.  W.  868  (delav  explained V.  Sala- 
zar  r.  S..  55  Tex.  Cr.  307.  116  S.  W. 
819;  Smith  r.  S.,  52  Tex.  Cr.  344,  106 
S.  W.  1161. 

Youth     of     prosecutrix     may     excuse 
prompt   complaint.     P.   r.   Lutzow,   240 
Til.   612.    88   N.   E.   1049. 
591-27    S,     t'.     Sigprella.     7     Penne. 
(Del.)  311;  82  A.  31;  Webb  v.  S.,  7  Ga 
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App.  35,  66  S.  E.  27;  S.  v.  Dudley,  147 
la.  645,  126  N.  W.  812;  S.  v.  Oswalt, 
72  Kan.  84,  82  P.  586;  C.  v.  Eollo,  203 
Mass.  354,  89  N.  E,  556  (delay  ex- 
plained by  showing  conduct  of  third 
person  toward  prosecutrix) ;  S.  ,  v. 
Goodale,  210  Mo.  275,  109  S.  W.  9; 
S.  V.  Miller,  191  Mo.  587,  90  S.  W. 
767;  Vaughn  v.  S.,  78  Neb.  317,  110  N. 
W.  992;  S.  V.  Werner,  16  N.  D.  83, 
112  N.  W.  60;  Duekett  i).  S.  (Tex.  Cr.), 
150  S.  W.  1177;  S.  v.  Williams,  36  Utah 
273,  103  P.  250.  Contra,  Cowles  i). 
S.,  51  Tex.  Cr.  498,  102  S.  W.  1128; 
S.  r.  Griffin,  43  Wash.  591,  86  P.  951. 
See  P.  V.  BoliE,  2fl  Hi.  394,  89  N.  E. 
700. 

Delay  explained. — Buchanan  v.  S.,  137 
Ga.  774,  74  S.  E.  536. 
592-28  Brool^s  v.  S.,  8  Ala.  App. 
277,  62  S.  569;  Skaggs  v.  S.,  88  Ark. 
62,  113  S.  W.  346;  Fields  v.  B.,  2  Ga. 
App.  41,  58  S.  E.  327;  S.  V.  Fowler,  13 
Ida.  317,  89  P.  757;  P.  v.  Weston,  236 
111.  104,  86  N.  E.  188;  S.  V.  Alton,  105 
Minn.  410',  117  N.  W.  617;' S.  v.  Zempel, 
103  Minn.  428,  115  N.  W.  275;  S.  V. 
Wertz,  191  Mo.  569,  90  S.  W.  838;  In 
re  Kelly,  28  Nev.  491,  83  P.  223;  S. 
V.  Apley,  25  N.  D.  298,  141  N.  W.  740; 
Burge  V.  S.  CTex.  Ci-.),  167  S.  W.  63; 
Sharp  p.  S.  (Tex.  Cr.),  160  S.  W.  369; 
Jaureqiie  v.  S.,  55  Tex.  Cr.  221,  116  S. 
W.  809;  Turman  v.  S.,  50  Tex.  Cr.  7, 
95  S.  W.  533;  Young  v.  S.,  49  Tex. 
Cr.  434,  93  S.  W.  743. 
See  P.  V.  Jansma  (Mich.),  147  N.  W. 
600. 

Where  the  alleged  act  occurred  at  11 
p.    m.    evidence   of   the  girl's   physical 
condition    the    following    morning    was 
admissible.      Jacobs    v.    S.    (Tex.    Cr.) 
146   S.  W.   558. 

Diseased  condition  of  prosecutrix 
shown  if  accused  affected  with  vener- 
eal disease.  Cook  v.  S.,  85  Neb.  57,  122 
N.  W.  706. 

Attempts  made  by  prosecutrix  to  se- 
cure help  from  others,  shown.  Vogel 
V.  S.,  138  Wis.  315,  119  N.  W.  190. 
592-29  P.  r.  Maruvama,  19  C'al. 
App.  290,  125  P.  924;  Fields  f.  S.,  2 
Ga.  App.  41,  58  S.  E.  327;  S.  v.  Hodge- 
son,  130  La.  382,  58  S.  14;  S.  v.  Zem- 
pel, 103  Minn.  428,  115  N.  W.  275; 
S.  V.  Brannan,  206  Mo.  '636,  105  S.  W. 
602;  Ulmer  v.  S.  (Tex.  Cr.),  160  S.  W. 
1188;  Sharp  v.  S.  (Tex.  Cr.),  160  S.  W. 
369;  Thompson  v.  S.  (Tex.  Cr.),  157  S. 
W.  494. 


Garment  admissible. — Salazar  v.  S.,  55 
Tex.  Cr.  307,  116  S.  W.  819. 
Conduct  of  prosecutrix  on  leaving  home 
to  go  with  accused,  material  on  ques- 
tion of  motive.  Warren  v.  S.,  54  Tex. 
Cr.  443,  114  S.  W.  380. 
593-30  P.  V.  Corey,  '8  Gal.  App.  720, 
97  P.  907;  S.  v.  Colombo,  1  Boyce 
(Del.)  96,  7'5  A.  616  (two  months  after 
not  too  remote;  otherwise  as  to  six 
months) ;  Sigerella  v.  'S.,  1  Boyce  (Del.) 
157,  74  A.  1081;  Messel  v.  S.,  176  Ind. 
214,  95  N.  E.  565;  S.  v.  Dudley,  147 
la.  645,  126  N.  W.  812;  S.  v.  Cowing, 
99  Minn.  123,  108  N.  W.  851;  In  re 
Kellev,  28  Nev.  491,  83  P.  223;  S.  v. 
Aplev,  25  N.  D.  298,  141  N.  W.  740; 
Bovd  v.  S.  (Tex.  Cr.),  163  S.  W.  67;. 
Young  r.  S.,  49  Tex.  Cr.  434,  93  S.  W. 
743;  Caton  v.  S.  (Tex.  Cr.),  147  S.  W- 
590. 

A  physician's  testimony  that  a  rapa 
was  impossible  under  circumstance 
testified  to  is  properly  excluded.  Burge 
V.  S.  (Tex.  Cr.),  167  S.  W.  63. 
Subsequent  conduct  of  prosecutrix 
shown  to  prove  her  condition  may  have 
resulted  therefrom — may  be  explained 
on  re-direet  examination.  P.  v.  Corey, 
8  Cal.  App.  720,  97  P.  907. 
594-31  P.  V.  S'chultz,  260  111.  35,  102 
N.  E.  1045;  S.  i'.  Blackburn,  136  la. 
743,  114  N.  W.  531  (medical  works 
not  admissible). 

595-34  Lenor  v.  S.  (Ariz.),  137  P. 
412;  Eenfroe  v.  S.,  84  Ark.  16,  104 
S.  W.  542;  P.  v.  Ah  Lean,  7  Cal.  App. 
'626,  95  P.  380;  Sthuette  V.  P.,  33  Colo. 
325,  80  P.  890;  S.  v.  Sebastian,  81 
Conn.  1,  69  A.  1054;  Kidwell  v.  U.  S.„ 
38  App.  Cas.  (D.  C.)  566;  S.  v.  Hogan,, 
145  la.  352,  124  N-  W.  178;  P.  v.  Nich- 
ols, 159  Mich.  3.55,  124  N.  W.  25;  S.  b\. 
Schueller,  120  Minn.  26,  138  N.  W.  937; 
S.  V.  Sechrist  (Mo.),  126  S.  W.  400;  S. 
V.  Campbell,  210  Mo.  202,  109  S.  W. 
706;  Flowers  v.  S.  (Okla.  Cr.),  138  P. 
1041;  Allen  V.  S.  (Okla.  Cr.),  134  P. 
91;  Morris  v.  S.,  9  Okla.  Cr.  241,  131 
P.  731;  S.  i>.  Sysinger,  25  S.  D.  110, 
125  N.  W.  879;  Williamson  v.  S.  (Tex. 
Cr.),  163  S.  W.  435;  Cain  v.  S.  (Tex. 
Cr.),  153  S.  W.  147;  Washington  t".  S., 
58  Tex.  Cr.  345,  125  S.  W.  917;  Schults 
V.  S.,  49  Tex.  Cr.  351,  91  S.  W.  786; 
S.  V.  Conlin,  45  Wash.  478,  88  P.  932; 
Grabowski  v.  S.,  126  Wis.  447,  105  N. 
W.  805.  Contra,  Skidmore  v.  S.,  57  Tex. 
Cr.  497,  12'3  S.  W.  1129,  arguendo, 
Comp.  S.  V.  Dlugozima,  7  Penne.  (Del.) 
151,  74  A.  1086. 
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Previous  conduct  of  defendant  admis- 
sible to  show  intent.  Pope  r.  S.  (Ala. 
App.),  64  S.  52(3. 

Conduct  of  others  with  prosecutrix  pre- 
vious to  offense  connnitted  by  ai-cused, 
provable  if  they  and  he  acted  in  con- 
cert. S.  V.  Hogan,  145  la.  352,  124  N. 
W.  178. 

595-35  P.  V.  Soto,  11  Cal.  App.  431, 
105  P.  420;  P.  i\  Duncan,  261  111.  339, 
103  N.  E.  1043;  S.  V.  Crouch,  130  la. 
478,  107  N.  W.  173;  MeCreary  v.  C, 
15S  Kv.  612,  165  S.  W.  9Sl;  S.  v.  Kauf- 
man, 125  Minn.  315,  146  N.  W.  1115; 
S.  1-.  Palmberg,  199  Mo.  233,  97  S.  \V. 
566;  Evers  r.  S.,  84  Neb.  70S,  121  N. 
W.  1005;  Boyd  v.  S.,  81  O.  St.  239, 
90  N.  E.  355;  S.  v.  Hardin.  63  Or.  305, 
127  P.  789;  Jamison  v.  S.,  117  Tenn.  58, 
94  S.  W.  675;  Cooper  r.  S.  (Tex.  Cr.), 
162  S.  W.  364;  Ulmer  r.  S.  (Tex.  Cr.), 
160  S.  W.  1188;  Battles  v.  S.,  53  Tex. 
Cr.  202,  109  S.  W.  195;  S.  r.  Willett, 
78  Vt.  157,  62  A.  48;  S.  v.  Moblev,  44 
Wash.  549,  87  P.  815;  Grabowski  v.  S., 
126  Wis.  447,  105  N.  W.  805. 
See  vol.  7,  p.  630,  n.  18;  p.  631,  n.  20, 
and  supplement  thereto. 
Error  in  admitting  such  evidence,  im- 
material if  it  was  brought  out  on  cross- 
examination  bv  state.  Price  v.  S.,  56 
Tex.  Cr.  82,  119  S.  W.  99. 
596-36  P.  r.  Scott  (Cal.  App.),  141 
P.  945  (admissible  as  corroboration); 
S.  r.  Dlugozinia,  7  Penne.  (Del.)  151, 
74  A.  1086;  S.  i'.  Oswalt,  72  Kan.  84, 
82  P.  586;  P.  v.  Nichols,  159  Mich. 
355,  124  N.  W.  25;  Collier  r.  S.  (Miss.), 
64  S.  373;   P.  v.  Doyle,  158  App.  Div. 

37.  142  N.  Y.  S.  884;  P.  r.  Farina.  134 
App.  Div.  110,  118  N.  Y.  S.  817;  P.  v. 
Bills,  129  App.  Div.  798,  114  N.  Y.  S. 
587;  Flowers  i\  S.  (Okla.  Cr.),  138  P. 
1041  (admissible);  Allen  r.  S.  (Okla. 
Cr.),  134  P.  91  (admissible).  See  Len- 
Ord  V.  S.  (Ariz.),  137  P.  412;  ^rorris 
t?.  S..  9  Okla.  €r.  241,  131  P.  731.  But 
see  S.  r.  Stone,  74  Kan.  189.  85  P. 
808;  P.  1-.  Brown,  142  Mich.  622,  106 
N.  W.   149;   S.   r.  Lawrence,  74  O.   St. 

38,  77  N.  E.  266;  Cecil  v.  Ty..  16  Okla. 
197,  82  P.  '6.54;  .Jamison  r.  S.,  117  Tenn. 
58,  94  S.  W.  675.  Contra,  P.  r.  Soto, 
11  Cal.  App.  431,  105  P.  420;  S.  i: 
Palmberg,  199  Mo.  233,  97  S.  W.  566; 
Leedom  v.  S.,  81  Neb.  585,  116  N.  W. 
496.      • 

Conversations  between  parties  at  other 
times  than   that  allcL^^d.   proved.     S.   v. 
Simmons.  52  Wash.  1.^2.  100  T.   2i>0. 
Acts  after  prosecutri:^  reached  age  of 


consent  are  inadmissible.  Kidwell  v. 
V.  >>.,  ■■'.^  .Vpp.  Cas.  (D.  C.)  566. 
597-37  Webb  v.  S.,  7  Ga.  App.  35, 
66  S.  E.  27;  P.  v.  Gibson,  255  III.  302, 
99  N.  E.  599;  S.  v.  Smith,  250  Mo. 
274,  157  S.  W.  .307;  P.  v.  Bills.  129 
App.  Div.  798,  114  N.  Y.  S.  587;  S.  v. 
La  Mont,  23  S.  D.  174,  120  N.  W. 
1104;  S.  v.  Williams.  36  Utah  273,  103 
P.  25(1,  <jitot.  tlie  text. 
Accused's  relations  with  another  fe- 
male may  be  gone  into  by  proving  his 
statement  to  prosecutrix  soon  after  of- 
fense; he  may  be  cross-examined  con- 
cerning it.  Rex  r.  Chitson  (1909),  2 
K.  B.  945. 

597-38  Williams  r.  S.,  103  Ark.  70, 
146  S.  W.  471;  P.  v.  Scott  (Cal.  App.), 
141  P.  945;  S.  v.  Norris,  127  la.  683, 
104  N.  W.  282;  Thompson  v.  C,  155 
Ky.  333,  159  S.  W.  829;  S.  V.  Kauf- 
man, 125  Minn.  315,  146  N.  W.  1115; 
S.  r.  Campbell.  210  Mo.  202,  109  S. 
W.  706;  S.  V.  Coss,  53  Or.  462,  101  P. 
193;  .Jacobs  V.  S.  (Tex.  Cr.),  146  S.  W. 
558;  Rowan  r.  S.,  57  Tex.  Cr.  625,  124 
S.  W.  668  (though  prosecutrix  under 
age  of  consent) ;  S.  r.  Biggs,  57  Wash. 
514.  107  P.  374;  Grabowski  i,-.  S..  126 
Wis.  447,  105  N.  W.  805. 
See  S.  V.  Hardin,  63  Or.  30.5,  127  P. 
789;  Mora  r.  S.  (Tex.  Cr.),  167  S.  W. 
344. 

597-39  P.  r.  Pia,  14  Cal.  App.  131, 
111  P.  105;  P.  V.  Davis,  6  Cal.  App. 
229,  91  P.  810;  S.  r.  Callahan,  100 
Minn.  63,  110  N.  W.  342;  Loar  r.  S., 
76  Neb.  148,  107  N.  W.  229;  Sharp 
r.  S.  (Tex.  Cr.),  160  S.  W.  369;  Baw- 
com  f.  S.,  49  Tex.  Cr.  417,  94  S.  W. 
462. 

Declarations,  long  before  crime,  of  in- 
tent to  marrv  prosecutrix,  competent. 
Warren  v.  S.,'  54  Tex.  Cr.  443,  114  S. 
W.  3S0. 

598-40  Lenord  v.  S.  (Ariz.),  137  P. 
412;  P.  r.  Darr.  3  Cal.  App.  50.  ,^4 
P.  457;  P.  r.  Ah  Lung.  2  Cal.  App. 
278,  83  P.  296;  S.  r.  Sebastian,  81 
Conn.  1,  60  A.  10.54;  Wistrand  r.  P., 
218  Til.  323,  75  N.  E.  891:  S.  r.  Sells, 
1+5  Ta.  675,  124  N.  W.  776;  S.  r.  Mc- 
Purslev,  144  Li.  414.  121  N.  W.  1031; 
S.  V.  Ralston,  139  Ta.  44.  116  N.  W. 
1058;  Totten  r.  Totten.  172  ^^ich.  565, 
138  N.  W.  257;  S.  r.  Zempel.  103  Minn. 
428,  115  N.  W^  275;  Dunmore  f.  S., 
86  Miss.  788,  39  S.  69;  S.  v.  Campbell, 
210  Mo.  202,  109  S.  W.  706;  S.  r. 
^^athows.  202  Mo.  143.  lon  S.  W.  420; 
S.  V.  Batcman,  198  Mo.  212,  94  S.  W. 
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843;  S.  V.  Wertz,  191  Mo.  569,  90  S. 
W.  838;  iS.  V.  Miller,  191  Mo.  587,  90 
S.  W.  767;  Leedom  v.  S.,  81  Neb.  '585, 
lie  N.  W.  496;  Cecil  v.  Ty.,  16  Okla. 
197,  82  P.  654;  Bawcom  i'.  S.,  49  Tex. 
Cr.  417,  94  S.  W.  462;  Smith  v.  S., 
52  Tex.  Cr.  344,  106  S.  W.  1161;  Curry 
V.  S.,  50  Tex.  Cr.  158,  94  S.  W.  1058; 
Bradshaw  y.  S.,  49  Tex.  Cr.  165,  94  S. 
W.  223. 

And  see  S.  v.  Haugh,  156  la.  639,  137 
N.  W.  918. 

Accused  is  not  bound  "by  admissions  of 
an  attorney  in  conversation  with  father 
of  prosecutrix.  Bradley  v.  S.  (Tex. 
Cr.),  162  S.  W.  1515. 

598-41  S.  V.  Ralston,  139  la.  44,  116 
N.  W.  1058;  Dickey  v.  S.,  86  Miss.  525, 
38  S.  776;  S.  P.  Kelley,  191  Mo.  680, 
90  S.  W.  834;  Miller  v.  S.  (Tex.  Cr.), 
150  S.  W.  635. 

Eeasons  for  flight  may  be  given  in  evi- 
dence by  defendant.  S.  v.  Hogg,  64 
Or.  57,  129  P.  115. 

598-42  P.  V.  Davenport,  13  Cal.  App. 
632,  110  P.  318;  Powers  v.  S.,  138  Ga. 
624,  75  S.  E.  651 ;  Dickey  i\  S.,  86  Miss. 
525,  38  S.  776;  S'.  v.  Mathews,  202  Mo. 
143,  100  8.  W.  420;  Cecil  v.  Ty.,  16 
Okla.  197,  82  P.  654. 
Signed  statement,  by  prosecutrix  before 
trial,  not  competent  to  corroborate  tes- 
timonv.  P.  r.  Nichols,  159  Mich.  355, 
124  N.  W.  25. 

Defendant's  acts  in  connection  with 
procuring  abortion  to  be  performed  on 
complainant,  shown.  S.  v.  Hansford, 
81  Kan.  300,  106  P.  738. 
Declarations  of  stranger,  in  ajbsence  of 
accused,  not  admissible.  S.  v.  New- 
comb,  220  Mo.  '54,  119  S.  W.  405. 
599-43  P.  V.  Gibson,  255  111.  302,  99 
N.  E.  599;  S.  V.  Waters,  132  la.  481, 
109  N.  W.  1013;  Whitehead  v.  S.,  61 
Tex.  Cr.  558,  137  S.  W..356. 
Details  of  the  condition  of  place  where 
crime  was  committed  is  admissible. 
Sharp  V.  S.  (Tex.  Cr.),  160  S.  W.  369. 
Failure  of  prosecutrix  to  identify  others 
brought  in  her  presence  has  a  tendency 
to  show  her  recollection  of  accused  and 
good  faith  in  identifving  him.  S.  v 
Johnson,  85  S.  C.  265,'  07  S.  E.  453. 
Circumstantial  evidence  may  establish 
identity.  S.  v.  Hogan,  144  la.  130,  122 
N.  W.  818. 

Evidence  as  to  identity  may  be  allowed 
wide  ranee.  Vickers  v.  TJ.  S.,  1  Okla. 
Cr.  452,  98  P.  467. 

599-44  P.  V.  Currie,  16  Cal.  App. 
731,  117  P.  941;  P.  v.  Duncan,  261  III, 


33'9,  103  N.  E.  1043;  Druin  v.  C.  (Ky.), 

124  S.  W.  856;  S.  v.  Johnson,  114  Minn. 
493,  131  N.  W.  629;  S.  v.  Palmberg, 
199  Mo.  233,  97  S.  W.  566;  Cooper  v. 
S.  (Tex.  Cr.),  162  S.  W.  364;  Brad- 
shaw V.  S.,  49  Tex.  Cr.  165,  94  S.  W. 
223.  See  P.  v.  Farina,  134  App.  Div. 
110,  118  N.  Y.  S.  817. 

Pregnancy  may  be  proved. — S.  v.  Dlug- 
ozima,  7  Penne.  (Del.)  151,  74  A.  1086; 
S.  V.  Kelly,  245  Mo.  489,  150  S.  W. 
1057;  Thrasher  v.  S.,  92  Neb.  110,  138 
N.  W.  120;  Smith  v.  S.  (Tex.  Cr.),  165 
iS.  W.  574.  Prosecutrix  may  testify 
thereof.     'S.  v.  Sysinger,  25  S.  D.  110, 

125  N.  W.  879.  If  she  is  under  age 
of  consent  pregnancy  may  be  shown 
only  as  it  tends  to  prove  the  corpus 
delicti.  P.  V.  Soto,  11  Cal.  App.  431, 
105  P.  420. 

599-45  S.  V.  Palmberg,  199  Mo.  233, 
97  S.  W.  566;  S.  v.  Danforth,  73  N.  H. 
215,   60  A.   839. 

600-46  Watson  v.  Taylor,  35  Okla. 
768,  131  P.  922.  See  P.  v.  Soto,  11  CaL 
App.  431,  105  P.  420. 
Subsequent  conduct  of  prosecutrix  to- 
ward accused,  shown.  Warren  v.  S., 
54  Tex.  Cr.  443,  114  S.  W.  380. 
600-47  Herndon  r.  S.,  2  Ala.  App. 
118,  56  S.  85;  P.  v.  Bonzani  (Cal.  App.), 
141  P.  1062;  P.  r.  Scott  (Cal.  App.), 
141  P.  945;  P.  V.  Crawford  (Cal.  App.); 
141  P.  824;  P.  V.  Preston,  19  Cal.  App, 
675,  127  P.  660;  P.  v.  Currie,  16  Cal. 
App.  731,  117  P.  941;  P.  v.  Corey,  8 
Cal.  App.  720,  97  P.  907;  Kidwell  v. 
U.  S.,  38  App.  Cas.  (D.  C.)  566;  Parker 
V.  S.,  3  Ga.  App.  336,  59  S.  E.  823; 
Fields  V.  S.,  2  Ga.  App.  41,  '58  S.  E. 
327;  P.  V.  Freeman,  244  111.  590,  91 
N.  E.  70'8  (must  be  most  clear  and  con- 
vincing) ;  S.  V.  Brown,  85  Kan.  418, 
116  P.  50'8;  Druin  v.  C.  (Ky.),  124  S. 
W.  856;  Mosely  v.  S.,  92  Miss.  250,  45 
S.  833;  S.  V.  Hughes  (Mo.),  167  S.  W. 
529;  S.  V.  Donnington,  246  Mo.  243, 
151  S.  W.  975;  S.  v.  Goodale,  210  Mo. 
275,  109  S.  W.  9;  S.  r.  Welch,  191  Mo. 
179,  89  S.  W.  945;  Morris  v.  S.,  9 
Okla.  Cr.  241,  131  P.  731;  Reeve  v. 
Ty.,  2  Okla.  C^.  351,  101  P.  1039;  S. 
V.  McPherson  (Or.),  138  P.  1076; 
Duckett  V.  S.  (Tex.  Or.),  150  S.  W. 
1177;  Logan  v.  S.  (Tex.  Cr.),  148  S. 
W.  713;  iPrice  v.  S.,  56  Tex.  Cr.  82, 
119  S.  W.  99;  S.  v.  Conlin,  45  Wash. 
478,  88  P.  932;  Vogel  v.  S.,  138  Wis. 
315,  119  N.  W.  190. 
See  S.  V.  Adams,  247  Mo.  652,  153  S. 
W.  1046. 
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Assault  with  intent  to  rape. — Duckett 
f.  S.  (Tex.  Cr.),  150  S.  W.  1177. 
Prosecutrix's  testimony  as  to  penetra- 
tion must  be  free  from  coiitra<liction 
to  support  death  penaltv.  Vickers  v 
U.  S.,  1  Okla.  Cr.  452.  98  P.  467. 
Statement  rape  committed,  covers  all 
elements  of  crime.  U.  S.  v.  Ramos,  1 
Phil.  Isl.  81. 

eOl-48  P.  V.  Ah  Lung,  2  Cal.  App. 
278,  83  P.  296;  S.  v.  Whimpev,  140 
Ta.  199,  118  N.  W.  281;  S.  r.  Ralston, 
139  la.  44,  116  N.  W.  1058;  S.  v. 
Bricker,  135  la.  343,  112  N.  W.  645; 
S.  V.  Johnson,  133  la.  38,  110  N.  W. 
170;  S.  V.  Stevens,  133  la.  684,  110 
N.  W.  1037;  S.  v.  Waters,  132  la.  481, 
109  N.  W.  1013;  S.  V.  Crouch,  130  la. 
478,    107    N.   W.    173;    S.   t?.   Cardwell, 

90  Kan.  606,  135  P.  597;   Boling  r.  S., 

91  Neb.  599,  136  N.  W.  1078;  Hender- 
son P.  S.,  85  Neb.  444,  123  N.  W.  459 
(if  defendant  denies  guilt) ;  Harris  v. 
S.,  80  N«b.  195,  114  N.  W.  16S;  Burk 
V.  &.,  79  Neb.  241,  112  N.  W.  573; 
Fitzgerald  i\  S.,  78  Neb.  1,  110  N.  W. 
676;  Klawitter  v.  S.,  76  Neb.  49,  107 
N.  W.  121;  P.  V.  Harrison,  63  Misc. 
18,  117  N.  Y.  S.  477  (corroboration 
must  cover  age  of  prosecutrix  if  under 
age  of  consent) ;  U.  S.  v.  Plores,  6  Phil. 
Isl.  420  (corroboration  must  be  on  dis- 
puted points);  Austin  v.  S.,  51  Tex. 
Cr.  327,  101  S.  W.  1162;  S.  r.  Simmons, 
52  Wash.  132.  100  P.  269;  S.  r.  .Tonas, 
48  Wash.  133,  92  P.  899;  Lam  Yee  r. 
S.,  132  Wis.  527,  112  N.  W.  425.  Cnmp. 
S.  f.  Sells,  145  la.  675,  124  N.  W.  776; 
P.  V.  Farina,  134  App.  Div.  110.  118 
N.  Y.  S.  817. 

See  P.  f.  Duncan,  261  TIT.  339,  103  N. 
E.  1043;  S.  r.  Adams,  247  Mo.  (>52,  1.53 
S.  W.  1046;  Mott  v.  S.,  83  Neb.  226, 
119  N.  W.  461. 

Corroborative  evidence  may  be  circum- 
stantial. P.  r.  De  Nigris,  157  App. 
Div.  79«.  142  N.  Y.  S.  620. 
Corroboration  held  insufficient. — S.  v. 
Gibson.  64  Wash.  131,  116  P.  S72. 
Pregnancy  of  prosecutrix  and  opportu- 
nities of  accused  to  commit  crime,  not 
sufficient  corroborative  evidence.  P.  v. 
Cole,  134  App.  Div.  759.  119  N.  Y.  S. 
259. 

Immediate  complaints,  not  sufficient 
corroboration.  S.  v.  Stewart,  52  Wash. 
61,  100  P.  1.53. 

Declarations  of  purpose  bv  accused  four 
months  prior  to  offense,  competent 
Sexton  V.  S.,  91  Ark.  589,  121  S.  W. 
1075. 


Proof  of  previous  opportunity  and  sus- 
jiicious  circunistanfes,  prosecutrix  tes- 
tifying no  imjtroper  relations  existed, 
not  sufficient  corroboration,  and  so  of 
evidence  of  pregnancy  subsequent  to 
offense  where  association  with  other 
men  about  time  of  offense,  shown.  S.  v. 
MoCool,  53  Wash.  487,  102  P.  422. 
602-49  Story  r.  S.,  178  Ala.  98.  59 
S.  480;  Herndon  r.  S.,  2  Ala.  App. 
118,  56  S.  85;  Jackson  v.  S.,  92  Ark. 
71,  122  S.  W.  101;  S.  V.  Williams 
(Del.),  80  A.  1004;  S.  V.  Blackburn, 
136  la.  743,  114  N.  W.  531;  S,  v. 
Hodgesen.  130  La.  382,  .58  S.  14;  P. 
r.  Rvno,  148  Mich.  137.  Ill  N.  W.  740; 
Wilkerson  v.  S.  (Miss.),  64  S.  420;  S. 
t-.  Kozlickie,  241  Mo.  301,  145  S.  W. 
97;  S.  r.  Aplev,  25  N.  D.  298.  141 
N.  W.  740;  U.  S.  v.  Mulero,  4  P.  R. 
Fed.  130;  Bigleben  r.  S.  (Tex.  Cr.), 
151  S.  W.  1044;  S.  r.  Verto,  65  W.  Va. 
628,  64  S.  E.  1025,  cit.  the  text;  S.  r. 
Barrick,  60  W.  Va.  576,  55  S.  E.  652; 
S.  r.  Detwiler,  60  W.  Va.  583,  55  S.  E. 
654. 

Wide  latitude  permitted  defendant  in 
cross-examination.  Kidwell  f.  U.  S., 
3.H  App.  Cas.  (D.  C.)  HfiG. 
General  reputation  of  prosecutrix  may 
be  sustained  bv  state.  Warren  v.  S., 
54  Tex.  Cr.  443,  114  S.  W.  3S0. 
e03-50  S.  r.  Rivers.  82  Conn.  4.54, 
74  A.  757;  "Sacks  r.  U.  S.,  41  App. 
Cas.  (D.  C.)  34;  Harris  r.  S.,  80  Neb. 
195,  114  N.  W.  168;  Kearse  r.  S.  (Tex. 
Cr.),  151  S.  W.  827;  Shoemaker  r.  S., 
58  Tex.  Cr.  518,  126  S.  W.  887.  But 
see  Burk  r.  S..  79  Neb.  241,  112  N.  W. 
573;  Marshall  v.  Ty.,  2  Okla.  Cr.  136, 
101    P.   139. 

604-51  Jackson  v.  S.,  92  Ark.  71,  122 
S.  W.  101  (general  reputation  for  truth 
or  immoralitv);  S.  r.  Blackburn.  136 
la.  743,  114 'N.  W.  531;  S.  r.  Evans, 
90  Kan.  795,  136  P.  270;  McCrearv 
r.  C,  158  Kv.  612,  165  S.  W.  981;  P. 
V.  Wilson,  l"70  Mich.  669,  137  N.  W. 
92. 

604-52  P.  V.  Jacobs,  16  Cal.  App. 
47S,  117  P.  615;  P.  r.  Boero,  13  Cal. 
App.  686,  110  P.  .525;  Smith  v.  S.,  64 
Tex.  Cr.  454,  142  S.  W.  1173.  Contra, 
P.  r.  Ah  Lean.  7  Cal.  App.  626,  95  P. 
380. 

Also  acts  of  intimacy  not  amounting  to 
intercourse.  Clardv  v.  S.  (Tex.  Cr.), 
147  S.   W.   56S. 

604-53     S.    r.    Brown,    85    Kan.    418, 
116  P.  508;  S.   r.  Henderson,  243  Mo. 
I  503,  147  S.  W.  480. 
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Written  and  illustrated  communications 

between  parties,  competent  on  question 
of  force.  Smith  v.  S.,  56  Tex.  Cr.  316, 
120  S.  W.  188. 

604-54  Story  v.  S.,  178  Ala.  98,  59 
S.  480;  Griffin  v.  S.,  155  Ala.  88,  46 
S.  481;  Garrard  v.  S.  (Ark.),  167  S. 
W.  485;  King  v.  S.,  106  Ark.  160,  152 
S.  W.  990;  S.  i\  Gereke,  74  Kan.  196, 
86  P.  160,  87  P.  759;  Walker  r.  S.,  8 
Okla.  Cr.  125,  126  P.  829;  Jamison  v. 
S.,  117  Tenn.  58,  67,  94  S.  W.  675.  See 
Kidwell  V.  U.  S.,  38  App.  Gas.  (D.  C.) 
566;  Chanev  v.  €.,  149  Ky.  464,  149 
S.  W.  923.  ■  But  see  S.  v.  Blackburn, 
]36  Ta.  743,  114  N.  W.  531. 
Specific  immoral  libidinous  acts  toward 
others,  shown  in  rebuttal  of  accused's 
evidence  of  good  character.  Eobinson 
V.  S.,  143  Wis.  205,  126  N.  W.  750. 
Prosecution  may  produce  third  person 
to  testify  that  he  never  had  had  inter- 
course with  the  prosecutrix  when  de- 
fendant sets  up  claim  that  it  was  an- 
other. Cain  V.  S.  (Tex.  Cr.),  153  S.  W. 
147. 

Evidence  tending  to  show  others  than 
accused  might  have  had  intercourse 
with  prosecutrix,  admissible  to  rebut 
her  testimony  to  the  contrary  and  ac- 
count for  her  physical  condition  as  dis- 
closed by  medical  examination.  Bader 
V.  S.,  57  Tex.  Cr.  293,  122  S.  W.  555. 
Evidence  that  prosecuting  witness  had 
sexvial  intercourse  with  one^  other  than 
defendant  is  admissible  to  affect  credi- 
lilitv  of  prosecuting  witness.  Wade  v. 
S.  rTex.  Cr.),  144  S.  W.  246. 
605-55  P.  r.  Ah  Lean,  7  Cal.  App. 
626,  95  P.  '380;  MteCreary  v.  C,  158 
Ky.  612,  165  S.  W.  981;  S.  v.  Hodgeson, 
130  La.  382,  58  S.  14;  S.  v.  Kozlickie, 
241  Mo.  301,  145  S.  W.  97. 
Cannot  he  given  to  affect  credibility, 
S.  v.  Holcoml),  73  Wash.  652,  132  P. 
416. 

Conclusions  of  prosecutrix  respecting 
effect  of  her  conduct  on  other  men  may 
not  be  shown.  Lemons  v.  S.,  59  Tex. 
Cr.  299,  128  S.  W.  416. 
605-56  Peters  i\  S.,  103  Ark.  119, 
146  S.  W.  491;  Eenfroe  v.  S.,  84  Ark. 
16,  104  S.  W.  542;  P.  v.  Currie,  14 
Cal.  App.  07,  111  P.  108;  Heath  v.  S., 
173  Tnd.  296,  90  N.  E.  310;  S,  v.  Be- 
vorss,  221  Mo.  469,  120  S.  W.  75  (rape 
by  another) ;  S.  v.  Smith,  18  S.  D.  341, 
100  N.  W.  740. 

But  may  show  she  had  been  inmate  of 
a  house  of  ill-fame  prior  to  time  of 
offense  to  affect  her  credibility.     Big- 


liben  v.  S.  (Tex.  Cr.),  151  S.  W.  1044. 
See  vol.  3,  p.  26,  n.  68;  also  p.  40,  n. 
20,  and  supjilement  thereto. 
606-57  P.  r.  Ah  Lean,  7  Cal.  App. 
626,  9'5  P.  380;  P.  v.  Fong  Chung,  5 
Cal.  App.  587,  91  P.  105;  S.  v.  Kivers, 
82  Conn.  454,  74  A.  757  (cross-examina- 
tion as  to  particular  acts  of  immorality 
either  before  or  after  offense  to  test 
veracity). 

Defendant's  belief  as  to  age  of  prose- 
trix,  if  she  was  incapable  of  consent, 
immaterial.  Heath  v.  S.,  173  Ind.  296, 
90  N.  E.  310;  Pilgrim  v.  S.,  59  Tex.  Cr. 
231,  128  S.  W.  128. 

606-58  Jackson  v.  S.,  92  Ark.  71, 
122  S.  W.  101;  Adams  v.  S.  (Miss.),  47 
S.  787;  Vickers  v.  U.  S.,  1  Okla.  Cr. 
452,  98  P.  467;  Warren  v.  S.,  54  Tex. 
Cr.  443,  114  S.  W.  380  (explanation 
proper) ;  Elliott  v.  S.,  49  Tex.  Cr.  435, 
93   S.  W.   742. 

606-59     Subsequent  friendly  relations 
with    accused    shown.      Jackson    r.    S., 
92  Ark.  71,  122  S.  W.  101. 
606-60     See  Lenord  t\  S.  (Ariz.),  137 
P.  412. 

606-61  Sboemaker  v.  S.,  58  Tex.  Cr. 
518,  126  S.  W.  887  (for  revenge);  S.  V. 
Gibson,  64  Wash.  131,  116  P.  872. 
Accused's  good  character  not  a  defense; 
it  may  be  shown  as  bearing  on  ques- 
tion of  reasonable  doubt  as  to  guilt. 
S.  r.  Jones,  145  la.  176,  123  N.  W.  960. 
606-62  Sims  r.  S.,  146  Ala.  109,  41 
S.  413;  Tuttle  v.  S.,  83  Ark.  379,  104 
S.  W.  135;  Anderson  v.  S.,  77  Ark.  37, 
90  S.  W.  846;  P.  v.  Ah  Lung,  2  Cal. 
App.  278,  83  P.  296;  S.  r.  Honey,  1 
Boyce  (Del.)  324,  80  A.  240;  S.  t\ 
Truitt,  5  Penne.  (Del.)  466,  62  A.  790; 
Webb  V.  S.,  7  Ga.  App.  35,  66  S.  E. 
27  (clearest  and  most  convincing  evi- 
dence required) ;  Scott  v.  S.,  3  Ga.  App. 
479,  60  S.  E.  112;  Fields  v.  S.,  2  Ga. 
App.  41,  58  S.  E.  327;  S.  v.  Neil,  13 
Ida.  539,  90  P.  860,  91  P.  318;  New- 
man V.  P.,  223  111.  324,  79  N.  E.  80; 
Eahke  t\  S.,  168  Ind.  615,  81  N.  E. 
584;  Payne  v.  C,  33  Ky.  L.  R.  229, 
110  S.  W.  311;  S.  V.  Pierce,  243  Mo. 
524,  147  S.  W.  970;  S.  V.  Platner,  196 
Mo.  128,  93  S.  W.  403;  Cotton  i\  S., 
52  Tex.  Cr.  55,  105  S.  W.  185;  Bour- 
land  V.  S.,  49  Tex.  Cr.  197,  93  S.  W. 
115;  Castle  v.  S.,  49  Tex.  Cr.  1,  90 
S.  W.  32. 

Evidence  may  cast  burden  of  proof  on 
defendant  to  prove  actions  were  in- 
nocent. Miller  v.  S.  (Tex.  Or.),  150 
S.  W.  635. 
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May  be  proved  by  circumstantial  evi- 
dence. Love  V.  S.  (Tex.  Cr.),  15U  S.  W. 
920. 

Evidence  insuificient.  —  Paul  v.  S., 
99  Ark.  558,  139  S.  W.  287. 
Evidence  sufficient — Kelly  v.  S.,  1  Ala. 
App.  133,  56  S.  15;  Owens  i;.  S.,  9  Ga. 
App.  441,  71  S.  E.  680;  Williams  v. 
S.  (Okla.  Cr.),  136  P.  599;  S.  r.  Bad- 
nelley,  32  R.  I.  378,  79  A.  834;  Ropers 
V.  S.  (Tex.  Cr.),  143  S.  W.  631;  Mc- 
Whirter  v.  S.  (Tex.  Cr.),  146  S.  W. 
189;  Fowler  v.  S.  (Tex.  Cr.),  148  S.  W. 
576;  Ilifrhtower  V.  S.  (Tex.  Cr.),  143 
S.  W.  1168;  Quinn  v.  S.,  153  Wis.  573, 
142  N.  W.  510',  46  L.  R.  A.  (N.  S.) 
422. 

607-63  Tuttle  v.  S.,  83  Ark.  379, 
104  S.  W.  135;  P.  v.  Bowman,  6  Cal. 
App.  749,  93  P.  198;  Clark  v.  S.,  56 
Fla.  46,  47  S.  481;  Scott  r.  S.,  3  Ga. 
App.  479,  60'  S.  E.  112;  Fields  v.  S., 
2  Ga.  App.  41,  58  S.  E.  327;  McCul- 
lough  i\  S.,  10  Ga.  App.  403,  73  S.  E. 
546;  Ilorseford  v.  "S.,  124  Ga.  784,  53 
S.  E.  322;  S.  f.  Neil,  13  Ida.  539,  90 
P.  860,  91  P.  318;  Pavne  v.  C,  33  Ky. 
L.  R.  229,  110  S.  W.  311;  Bowman  v. 
C,  31  Ky.  L.  R.  828,  104  S.  W.  263; 
Gibson  r.  C,  31  Ky.  L.  R.  94.3,  104 
S.  W.  351;  Austin  v.  S.  (Miss.),  48  S. 
817;  U.  S.  V.  Solar,  1  Phil.  Isl.  358; 
S.  v.  Saunders,  92  S.  C.  427,  75  S.  f:. 
702;  Cotton  r.  S.,  52  Tex.  Cr.  55,  105 
S.  W.  185;  Washin<?ton  v.  S.,  51  Tex. 
Cr.  542,  103  S.  W.  879;  Warren  v. 
S.,  51  Tex.  Cr.  598,  103  S.  W.  888; 
Bawcom  v.  S.,  49  Tex.  Cr.  417.  94  S. 
W.  462;  Bourland  v.  S.,  49  Tex.  Cr.  197, 
93  S.  W.  115;  Hudson  r.  S.,  49  Tex. 
Cr.  24,  90  S.  W.  177;  Castle  r.  S.,  49 
Tex.  Cr.  1,  90  S.  W.  32;  Woodson  v. 
C,  107  Va.  895,  59  S.  E.  1097. 
See  Rushton  v.  S.,  58  Fla.  94,  50  S. 
486;  S.  V.  Johnson,  84  S.  C.  45,  65  S.  E. 
1023. 

Evidence  of  want  of  physical  develop- 
ment IS  conijietont  only  to  illustrate 
mental  cafiacjtv.  ^Morrow  v.  8.,  13  Ga. 
App.  1S9,  79  S'.  E.  63.- 
Intent  to  use  force  inferred  from  cir- 
cumstances, including  fact  prosecutrix 
is  white  and  defendant  black.  Pura- 
phrey  v.  S.,  156  Ala.  103,  47  S.  156. 
608-64  Roberts  v.  S.,  9  Ga.  App.  807, 
72  S.  E.  287;  U.  S.  v.  Banzon,  1  Phi!. 
IbI.  435. 

Other  assaults  by  accused  upon  prose- 
cutrix mav  not  be  ]irovcd.    S.  r.  Riprrio, 
124  La.  614,  50  S.  iW). 
Evidence  of  previous    similar    assault 


on  daughter  of  prosecuting  witness  by 
co-defen<lant  not  on  trial,  fatally  irrele- 
vant. S.  V.  Osborne,  54  Or.  289,  103 
P.  62. 

608-65  Sims  v.  S.,  146  Ala.  109,  41 
S.  413;  P.  V.  Ah  Lean,  7  Cal.  App.  626, 
95    P.    380;    S.    r.    Fishel,    140    la.    460, 

118  N.  W.  763  (employing  first  oppor- 
tunity to  escape  from  accused  also 
shown);  Rogers  v.  S.  (Tex.  Cr.),  143 
S.    W.    631. 

609-66  S.  V.  .Johnson,  133  la.  38,  110 
N.  W.  170;  Childress  r.  S.,  51  Tex.  Cr. 
4.55,  103  S.  W.  864.  See  Gamble  r.  C, 
151  Ky.  372,  151  S.  W.  924. 
Previous  solicitation  by  defendant, 
proved.  S.  )-.  Allison,  24"S.  D.  622,  124 
N.   W.   747. 

609-67  Flight  and  qualified  denials 
suflicient  corroboration,  evidence  as  to 
which  need  not  extend  to  all  elements 
of  offense.     S.  v.  ITetland,  141  Ta.  524, 

119  N.  W.  961. 

609-68  Pitnani  v.  S.,  148  Ala.  612, 
43  S.  993;  S.  r.  Waters,  132  Ta.-  481, 
109  N.  W.  1013;  Boyd  v.  S.,  50  Tex. 
Cr.  138,  94  S.  W.  1053. 
610-70  Ross  r.  S..  16  Wyo.  285,  93 
P.  2^9,  94  P.  217. 

Consent  of  prosecutrix,  if  under  age  of 
consent,  immaterial.  S.  r.  Allison, 
24  S.  D.  622,  124  X.  W.  747. 
Desisting  from  attempt,  proved;  not 
convincing  as  to  defendant's  intent. 
S.  V.  Allison,  supra. 


RATIFICATION 

611-1  International  Text  Book  Co.  t;. 
Connelly,  206  N,  Y.  18S,  99  N.  E.  722; 
Heely  r.  Kellogg.  145  X.  V.  S.  943. 
Must  prove  written  ratification. — Car- 
roll V.  Xat.  Bk.,  38  Okla.  267,  133  P. 
179. 

612-4  Rennie  V.  Ins.  Co.,  176  Fed. 
202,  99  ('.  C.  A.  556;  Chicago,  etc.  R. 
Co.  V.  Bk.,  174  Fed.  923,  98  C.  C.  A. 
535;  Jerman  v.  Co.,  46  Colo.  33,  102  P. 
743;  Findlav  r.  Hildonbrand.  17  T<la. 
403,  105  P.  790;  Welke  r.  Wackers- 
hauser,  143  la.  107,  l20  N.  W.  77; 
Cowan  i\  Co.,  141  Mich.  87,  104  N.  W. 
377;  Shevlin  v.  Shevlin,  96  Minn.  398, 
105  N.  W.  257;  Doll  f.  Co.,  33  Mont. 
80,  81  P.  625;  Belcher  l\  Assn.,  74  X. 
J.  L.  833,  67  A.  399;  Ramsav  v.  Miller, 
1.35  App.  Div.  503,  120  N.  Y.  S.  523; 
Sanford  r.  Fountain,  49  Misc.  301,  99 
N.  Y.  S.  234;  Sword  r.  Reformed  Con., 
29  Pa.  Super.  626;  Grilling  v.  Dunn,  23 
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S.  D.  141,  120  N,  W.  890;  Quale  v. 
Hazel,  19  S.  D.  483,  104  N.  W.  215; 
Holt  &  Smith  V.  Plow  Co.  (Tex.  Civ.), 
150  S.  W.  215;  Lightfoot  v.  Horst  (Tex. 
Civ.),  122  S.  W.  606;  Skirvin  r. 
O'Brien,  43  Tex.  Civ.  1,  95  S.  W.  696; 
Sterling  v.  DeLaune,  47  Tex.  Civ.  470, 
105  S.  W.  1169;  First  Nat.  Bk.  v.  Bean, 
6&  W.  Va.  50'5,  66  S.  E.  713;  Same 
t\  Assn.,  141  Wis.  476,  124  N.  W.  656. 
612-5  Servant  v.  McCampbell,  46 
Colo.  292,  104  P.  394;  Beattie  v.  Me- 
Mullen,  82  Conn.  484,  74  A.  767; 
Mathes  v.  Lumb.  Co.,  173  Mo.  App.  239, 
158  S.  W.  729;  Lightfoot  r.  Horst  (Tex. 
Civ.),  122  S.  W.  606.  See  supra,  "Prin- 
cipal and  Agent,"  33-4. 
''Ratification  may  be  made  by  formal 
actio^,  or  by  passive  acquiescence;  but 
in  either  event  such  facts  must  be  es- 
tablished as  will  warrant  the  proper 
finding.  In  the  present  case  the  ratifica- 
tion relied  on  by  appellee  depends  upon 
certain  facts,  and,  as  we  view  the  rec- 
ord,- these  facts  are  for  the  jury.  The 
burden  will  be  on  the  plaintiff  to  show 
such  acquiescence  in,  knowledge  of, 
and  adoption  of,  his  services  by  the  cor- 
poration as  will  warrant  the  jury,  un- 
der instructions  as  to  the  law,  in  find- 
ing a  ratification."  De  Forest  D.  N.  W. 
T.  Co.,  236  Pa.  125,  84  A.  &74. 
Slight  evidence  only  needed  where 
agent  derives  no  benefit  and  principal 
will.  Winston  v.  Gordon,  115  Va.  899, 
80   S.   E.    756. 

An  exception. — Parjeon  f.  Co.,  120  N. 
Y.  S.  298. 

Presumption  may  rest  on  slight  circum- 
stances  when    act   of    agent   beneficial 
to  principal.      Knowles    v.    Co.     (Tex. 
Civ.),  121  S.  W.  232. 
Non-ratification  must  be  shown  by  per- 
son  denying   existence  of   contract  de- 
fendant's board  of  directors  had  power 
to  authorize  or   ratify.      Lyon  v.   Co., 
132  App.  Div.  777,  117  N.  Y.  S.  648. 
613-6    Feigenspan  v.  McDonnell,  201 
Mass.  341,  87  N.  E.  624. 
Ratification  of  fraudulent  act  of  trustee 
must    be    clearly     shown.       Branch     V. 
Buckley,  109  Va.  784,  65  S.  E.  652. 
613-7    Koppe  v.  Koppe,  57  Tex.  Civ. 
204.   122  S.  W.   68. 

613-9  Simith  v.  Bk.,  120  Mo.  App. 
527,  97  S.  W.  247;  Hall  v.  R.  Co.,  27 
E.  T.  525,  65  A.  278. 
614-13  Lamkin  i?.  LeDoux,  101  Me. 
581,  64  A.  1048.  See  Louden  Mfg.  Co. 
V.  Milmine,  14  Ont.  L.  B.   (Can.)  532. 


615-16     See  Fidelity  T.  Co.  v.  Butler, 
28  Ky.  L.  R.  1268,  91  S.  W.  676. 
616-31     Davis    v.    Gaskins,     137     Ga. 
450,  73  S.  E.  579. 

616-23  Wickham  v.  Torley,  136  Ga. 
594,    71    S.   E.    881. 

616-25     Putnal   v.   Walker,     61     Fla. 

720,  55  S.  844. 

617-30     Central,    etc.    Co.    v.   Co.,   45 
Tex.  Civ.  199,  99  S.  W.  1144. 
619-38     Mulford  t'.  Rowland,  45  Colo. 
172,    100  P.   603. 

619-39  Underfeed  S.  Co.  v.  Co.,  165 
Fed.  65;  Brown  v.  Holloway,  47  Colo. 
461,  108  P.  25;  Mahoney  v.  Co.,  82 
Conn.  280,  73  A.  766;  Catholic  Univer- 
sity r.  Morse,  32  App.  Cas.  (D.  C.)  195; 
Davis  r.  Gaskins,  137  Ga.  450,  73  S.  E. 
579;  Kirbv  V.  R.  Co.,  242  111,  418,  90 
N.  E.  252;  McCormiek  v.  Unity  Co.,  142 
111.  App.  159;  Welker  V.  Appleman,  44 
Ind:  App.  099,  90  N".  E.  35;  Chamber- 
lain V.  Brown,  141  la.  540,  120  N.  W. 
334;  Bobzin  V.  Co.  (la.),  118  N.  W. 
40;  Watt  v.  R.  Co.,  82  Kan.  458,  108 
P.  811;  Feigenspan  v.  McDonald,  201 
Mass.  341,  87  N.  E.  624;  Conklin  v. 
R.  Co.,  196  Mass.  302,  82  N.  E.  23; 
Steffens  v.  Nelson,  94  Minn.  365,  102 
N.  W.  871;  Business  Men's  Assn.  v. 
AVilliams,  137  Mo.  App.  575,  119  S.  W. 
439  (payment  of  subscription  to  stock 
after  corporation  formed,  ratification 
of  irregular  subscriptions) ;  Carlson  v. 
Co.,  40  Mont.  434,  101  P.  419;  Ham- 
mond V.  Patterson,  85  Neb.  362,  123 
N.  W.  304;  Eamsom  r.  Ramsom,  147 
App.  Div.  83.5,  133  N.  Y.  S.  173;  Siff  v. 
Forbes,  63-  Misc.  319,  117  N.  Y.  S.  143; 
Laughlin  v.  Corp.,  83  S.  C.  62,  64  S.  E. 
1010;  Smith  V.  Olivarri  (Tex.  Civ.),  127 
S.  W.  235;  Corey  r.  Boynton,  82  Vt. 
257,  72  A.  987  (Sunday  contract); 
Ankeny  v.  Young,  52  Wash.  235,  100 
P.  736';  Shertzer  v.  Co.,  52  Wash.  492, 
100  P.  982;  Smith  r.  Co.,  66  W.  Va. 
599,  06  S.  E.  746;  Thompson  v.  Co., 
60  W.  Va.  42,  53  S.  E.  908;  Topolewski 
V.  Co.,  143  Wis.  52,  120  N.  W.  .554; 
Pfister  V.  Co.,  139  Wis.  627,  121  N.  W. 
938;  Bergquist  v.  Co.,  18  Wyo.  234,  106 
P.  673. 

Act  of  incompetent  person  ratified  by 
retention  of  benefit  received,  after  com- 
petency restored,  with  knowledge  of 
precedent  fact.  Fahy  V.  R.,  160  Mich. 
629,  12'5  N.  W.  704. 

To  meet  issue  of  ratification  of  invest- 
ment  of  money  plaintiff  may  show  it 
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was  invested  in  an  over-issue  of  stock 
and  part  of  it  in  another  corporation. 
Miller  v.  Denman,  49  Wash.  217,  95 
P.   67. 

620-41  St.  Louis,  etc.  R.  €o.  v.  San- 
ders, 91  Ark.  153,  121  S.  W.  337;  Stie- 
bel  V.  Haigney,  134  App.  Div.  516,  119 
N.  Y.  S.  455. 

620-42  Heath  v.  Co.,  IS  Ida.  42,  108 
P.  343;  Fort  v.  Legion,  146  la.  183, 
123  N.  W.  224  (action  of  benefit  as- 
sociation). 

620-45  Chamberlain  v.  Brown,  141 
la.  540,  120  N.  W.  334. 
621-50  Zelenka  r.  Co.,  144  la.  JT92, 
123  N.  W.  332;  Hansen  v.  Rolison,  156 
Mich.  83,  120  N.  W.  574;  Morse  v. 
Whiteomb,  54  Or.  412,  102  P.  788;  Car- 
ter-K.  L.  Co.  r.  Countv  (Tex.  Civ.), 
126  S.  W.  293;  Ma^-field  W.  M.  Co.  r. 
Long  (Tex.  Civ.).  119  S.  W.  908;  Staata 
V.  Assn.,  55  Wash.  51,  104  P.  185. 
622-51  Underfeed  S.  Co.  v.  Co.,  165 
Ted.  65;  Hfeld  v.  Ziegler,  40  Colo.  401, 
91  P.  825;  Garten  r.  Trob ridge,  80  Kan. 
720,  104  P.  1067;  Tulbovs  r.  Bvrne,  109 
Minn.  412,  124  N.  W.  1.5;  Russell  v.  Co., 
17  N.  D.  248,  116  N.  W.  611;  Knowles 
t\  Co.  (Tex.  Civ.),  121  S.  W.  232;  An- 
keny  v.  Young,  52  Wash.  235,  100  P. 
736. 

623-52  See  Kane  v.  Ins.  Co.,  200 
Mass.  265,  86  N.  E.  302. 
623-55  St.  Louis,  etc.  R.  Co.  v.  San- 
ders, 91  Ark.  153,  121  S.  W.  337;  Bob- 
zin  V.  Co.,  140  la.  744,  118  N.  W.  40; 
Knowles  v.  Co.  (Tex.  Civ.),  121  S.  W. 
232;  Tex.  &  G.  R.  Co.  r.  Whiteside,  55 
Tex.  Civ.  593,  119  S.  W.  126;  Topolew- 
ski  V.  Co.,  143  Wis.  52,  126  N.  W. 
554. 

Presumption  of  ratification  may  rest 
on  slight  e\'idence  when  act  clearly  for 
benefit  of  corporation.  Davis  v.  Co., 
103  Tex.  243,  126  S.  W.  4. 
624-56  Gage  County  v.  Wright,  86 
Neb.  436,  125  N.  W.  625;  Carter-K.  L. 
Co.  V.  County  (Tex.  Civ.),  126  S.  W. 
293  (order  of  commissioners'  court  ap- 
proving act  on  behalf  of  county  need 
not  be  in  writing) ;  Gallup  r.  Libertv 
County,  57  Tex.  Civ.  175,  122  S.  W. 
291. 

Allowance  of  claims  by  council  for 
services  rendered  at  instance  of  mnyor, 
ratification  of  his  act.  Moore  v.  Hupp, 
17  Ida.  232,  105  P.  209. 
624-5T  Lochwitz  v.  Co.,  37  Utah  349, 
108  P.  1128. 


REASONABLE  DOUBT 

625-1  Butts  r.  S.,  13  Ga.  App.  274, 
79  S.  E.  87.  Limiting  ground  for  reason- 
able doubt  to  the  evidence,  not  error. 
P.  V.  Del  Cerro,  9  Cal.  App.  764,  100 
P.  887,  di<iap.  Brown  v.  S.,  105  Tnd.  385, 
5  N.  E.  900.  See  infra,  626-5. 
626-2  Bailey  r.  S.  (Ark.),  150  S.  W. 
1030  (to  prove  clearly) ;  Buchanan  v. 
S.,  11  Ga.  App.  756,  76  S.  E.  73;  Nor- 
man V.  S.,  10  Ga.  App.  802,  74  S.  E. 
428;  Governor  r.  S.,  5  Ga.  App.  357, 
63  S.  E.  241;  Middlelon  i\  S.,  7  Ga. 
App.  1,  66  S.  E.  22;  P.  r.  Barkas,  255 
111.  516,  99  N.  E.  698;  Douglas  v.  Ty., 
1  Okla.  Cr.  583,  98  P.  1023;  Price  v. 
S.,  1  Okla.  Cr.  3.-S.  98  P.  447;  Cannon 
f.  Ty.,  1  Okla.  Cr.  600,  99  P.  622;  King 
V.  S.,  57  Tex.  Cr.  363.  123  S.  W.  135; 
S.  V.  Marston,  83  Vt.  250,  72  A.  1075. 
See  Claussen  v.  S.  (Wyo.),  133  P.  1055, 
o/f.  135  P.  802. 

Language  that  is  within  the  compre- 
hension of  persons  of  ordinary  intelli- 
gence can  seldom  be  made  plainer  by 
further  definition  or  refining.  P.  V. 
Lalonde,  171  Mich.  286,  137  N.  W.  74, 
cit.  P.  V.  Steubenvoll,  62  Mich.  329,  28 
N.  W.  883. 

626-3  Hill  V.  S.,  161  Ala.  67.  50  S. 
41;  Greer  v.  S.,  156  Ala.  15,  47  S. 
300;  Parham  v.  S.,  147  Ala.  57,  42  S. 
1;  Gregory  v.  S.,  148  Ala.  566,  42  S. 
829;  Davis  v.  S.,  152  Ala.  25,  44  S.  561; 
P.  v.  Botkin,  9  Cal.  App.  244,  98  P. 
861;  S.  V.  Navlor  (Del.),  90  A.  880; 
S.  r.  MeKinnev  (Del.),  90  A.  1067;  S. 
V.  McCann  (Del.),  90  A.  81;  S.  v. 
Wvatt  (Del.),  89  A.  217;  S.  r.  Creste 
(Del.),  85  A.  214;  S.  r.  Brown  (Del.), 
85  A.  797;  S.  v.  Brelawski  (Del.),  84 
A.  950;  S.  V.  .Jackson  (Del.\  82  A. 
•824;  S.  r.  Luff,  1  Bovce  (Del.)  152, 
74  A.  1079;  S.  r.  Tyre,  6  Del.  343.  67 
A.  199;  Saunders  r.  S.,  7  Ga.  App. 
803,  68  S.  E.  307;  P.  V.  Lucas.  244 
111.  603,  91  N.  E.  659;  S.  r.  Nerj^inger, 
220  Mo.  36.  119  S.  W.  379;  S.  r.  Tem- 
ple, 194  Mo.  228,  92  S.  W.  494.  869; 
S.  V.  Glover.  91  S.  C.  .562.  75  S.  E.  218; 
S.  r.  King,  49  Wash.  31.  94  P.  663. 
See  U.  S.  r.  Reid.  210  Fed.  4«?6. 
Actual  subsisting  doubt. — Gnomann  v. 
S..  94  Neb.  582,  143  N.  W.  800. 
626-4  Doritv  r.  S.,  5  Ala.  App.  208, 
59  S.  317;  Smith  v.  S.,  142  Ala.  14.  39 
S.  329;  Bennett  r.  S..  95  Ark.  100,  128 
S.  W.  851;  P.  V.  Del  Cerro.  9  Cal.  App. 
764.  100  P.  887;  Blue  v.  S..  86  Neb.  189. 
125  N.  W.  136;  Price  V.  S.,  1  Okla.  Cr. 
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358,  98  P.  447.  Contra,  U.  S.  v.  Wil- 
son,   176    Fed.    806;    S.    r.   Grant,   20    S. 

D.  164,  105  N.  W.  97.  Comp.  V.  S.  r. 
Guthrie,    171   Fed.   528;    Leonard  v.   S., 

150  Ala.  89,  43   S.  214;   Howard  v.  S., 

151  Ala.  22,  44  S.  95  (such  instructions 
argumentative) ;  P.  r.  Hoffman,  142 
Mich.  531,  105  N.  W.  838.  See  S.  v. 
Eaice,  24  S.  D.  Ill,  123  N.  W.  708. 
626-5  Kulp  f.  U.  S.,  210  Fed.  249, 
127  C.  C.  A.  67;  U.  S.  t\  Guthrie,  171 
Fed.  528;  Boden  f.  S.,  5  Ala.  App.  247, 
59  S.  751;  S.  v.  Drvden  (Del.),  84  A. 
1037;  S.  v.  Johnson  (Del.),  84  A.  1040; 
S.  v.  De  Paolo  (Del.),  84  A.  213;  S. 
V.  Brooks  (Del.),  84  A.  225;  S.  i\ 
Brown,  2  Boyce  (Del.)  405,  S3  A.  1083; 
S.  V.  Short,  2  Boyce  (Del.)  491,  82  A. 
239;  S.  V.  Massey,  2  Boyce  (Del.)  501, 
82  A.  243;  S.  v.  Fitzsimmons  (Del.), 
82  A.  598;  S.  v.  Brown  (Del.),  80  A. 
146;  S.  V.  Honev,  2  Boyce  (Del.)  324, 
80  A.  240;  S.  v.  Williams  (Del.),  80  A. 
1004;  S.  V.  Lockwood,  1  Boyce  (Del.) 
152,  74  A.  2;  S.  v.  Lee,  1  Boyce  (Del.) 
18,  74  A.  4;  S.  v.  Stewart,  6  Penne. 
(Del.)  435,  67  A.  786;  S.  v.  Mills,  6 
Penne.  (Del.)  497,  69  A,  841;  Lewis 
V.  S.,  11  Ga.  App.  102,  74  S.  E.  708; 
S.  r.  Christian,  253  Mo.  382.  161  S.  W. 
736;  Chandler  v.  S.,  3  Okla.  Cr.  254, 
105  P.  375;  U.  S.  v.  Douglass,  2  Phil. 
Isl.  461;  U.  S.  V.  Beves,  4  P.  E.  Fed. 
69. 

See  TT.  S.  v.  Mulero,  4  P.  R.  Fed.  130. 
Reasonable  doubt  is  substantial  doubt. 
■S.  r.  Concelia,  250  Mo.  411,  157  S.  W. 
778;  S.  V.  Sillbaugh,  2'50  Mo.  308,  157 
S.   W.   352. 

Must  be  fully  satisfied. — S.  v.  Charles, 
161  N.  C.  286,  76  S.  E.  715. 
Not  a  painful  anxiety. — S.  v.  Ferguson, 
91    S.   C.  235,  74  S,  E.  502. 
Requiring      "substantial     and     well- 
founded"   doubt,  erroneous.    Frazier   r. 
S..  117  Tenn.  430,  100>  S.  W.  94.    Comp. 
Hampton  v.  S.,  50  Fla.  '55,  '39  S.  421. 
Basis  for  reasonable  doubt  not  limited 
to  testimony;  the  want  of  it,  statement 
of  accused,  credibility  of  witnesses  and 
other  circumstances  may  give  rise  to  it. 
Governor  v.  S.,  5  Ga.  App.  357,  63  S. 

E.  241;  S.  V.  Andrews,  77  N.  J.  L.  108, 
71  A.  109.  See  625-1,  supra. 
626-6  Hale  v.  S.  (Ala.  App.),  €4  S. 
530;  Simmons  V.  S.,  158  Ala.  8,  48  S. 
006;  Little  v.  S.,  145  Ala.  662,  39  S. 
674;  Brown  v.  S.,  148  Ala.  657,  43  S. 
101;  Stewart  v.  S.,  88  Ark.  602,  115  S. 
W.  374;  Snyder  v.  S.,  86  Ark.  456,  111 
S.  W.  465;  Hendrix  v.  V.  S.,  2  Okla. 


Cr.  240,  101  P.  125;  Sehwantes  v.  S., 
127  Wis.  160,  106  N.  W.*  237.  Comp. 
Gordon  v.  S.,  147  Ala.  42,  41  S.  847. 
626-7  S.  V.  Short,  2  Boyce  (Del.) 
491,  82  A.  239;  S.  v.  Blackburn,  7 
Penne.  (Del.)  479,  75  A.  536. 
626-8  Shirley  v.  S.,  144  Ala.  35,  40 
S.  269.  See  Toliver  v.  S.,  142  Ala.  3, 
38  S.  '801;  Williams  v.  S.,  161  Ala.  52, 
50  S.  '59;  Chandler  t\  S.,  3  Okla.  Cr. 
254.  105  P.  375. 

626-9  Pettine  v.  Ty.,  201  Fed.  489, 
119  C.  C.  A.  581;  Dickens  v.  S.,  137 
Ga.  523,  73  S.  E.  826;  S.  v.  Eaice,  24 
S.  D.  Ill,  123  N.  W.  708;  Miller  v.  S., 
139  Wis.  57,  119  N.  W.  850;  Eoszczy- 
nilia  V.  S.,  125  Wis.  414,  104  N.  W. 
113.  Contra,  Phillips  i'.  S.,  162  Ala.  14, 
50  ;S.  194.  See  S'.  v.  Pitt  (N.  C),  80 
S.  E.  1060. 

Held  argumentative,  but  not  reversible 
error.  Perry  v.  S.,  177  Ala.  1,  59  S. 
150. 

626-10  S.  V.  'MteCalHster,  7  Penne. 
(Del.)  301,  76  A.  226. 
626-11  Brown  v.  S.,  142  Ala.  287, 
38  S.  268;  S.  v.  Flanagan,  83  N.  J.  L. 
379,  84  A.  1046;  S.  v.  Jacobs,  26  S.  D. 
183,  128  N.  W.  162. 

All  testimony,  including  that  of  defend- 
ant, regarded.  Williams  v.  S.,  161  Ala. 
52,  50  S.  59. 

Possibility  of  innocence.  —  Proper  to 
charge  if  jury  believes  beyond  reason- 
able doubt  defendant  is  guilty  they 
must  convict  though  it  is  possible  he 
is  innocent.    Parham  v.  S.,  147  Ala.  57, 

42  S.  1.  See  S.  v.  Spaugh,  200  Mo.  571, 
98  S.  W.  55;  Ty.  -v.  Price,  14  N.  M. 
262,  91  P.  733. 

Reasonable  doubt  is  not  same  as  prob- 
ability of  innocence.  Harris  v.  S.,  8 
Ala.  App.  33,  62  S.  477. 
Additional  definitions. — ^U.  S.  v.  Eich- 
ards,  149  Fed.  443;  U.  S.  v.  Greene,  146 
Fed.  803;   Neilson  r.  S.,  146  Ala.  683, 

40  S.  221;  Patterson  v.  S.,  146  Ala.  39, 

41  S.    157;    Creagh    v.  S.,    149    Ala.    8, 

43  S.  112;  Dempsey  t>.  S.,  83  Ark.  81, 
102  S.  W.  704;  Tetterton  r.  C,  28  Ky. 
L.  E.  146,  80  S.  W.  8;  Wvlie  v.  S., 
53  Tex.  Cr.  182,  109  S.  W.  186. 
626-12  TT.  S.  T.  Eichards,  149  Fed. 
443;  V.  S.  V.  Dexter,  154  Fed.  890; 
Perovich  v.  IT.  iS.,  205  U.  S.  86  (cir- 
cumstantial evidence) ;  Yortv  v.  S. 
(Ala.  App.),  05  S.  914;  Eoberson  v. 
S.  (Ala.),  62  S.  837;  Hooten  r.  S.,  9 
Ala.  App.  9.  64  S.  200;  Parker  v.  S.,  5 
Ala.  App.  64,  .59  S.  518;  Little  v.  S., 
145  Ala.  662,  39  S.   674;  Brown  V.  S., 
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148  Ala.  657,  43  S.  101;  Larimore  /v. 
S.,  84  Ark.  606,  107  S.  W.  165;  Fitch 
V.  P.,  45  Colo.  298,  100  P.  1132;  S.  v. 
Navlor  (Del.),  90  A.  880;  S.  v.  MeCann 
(Del.),  90  A.  81;  S.  v.  Burton  (Del.), 
86  A.  739;  S.  v.  Lvons  (Del.),  80  A. 
976;  S.  V.  Johns,  6  Penne.  (Del.)  173, 
65  A.  763;  McNair  v.  S.,  61  Fla.  35, 
55  S.  401;  Williams  v.  S.,  13  Ga.  App. 
179,  78  S.  E.  1012;  Davis  v.  S.,  13 
Ga.  App.  142,  78  S.  E.  866;  Childs  v.  S. 
(Ga.),  74  S.  E.  89;  McBeth  v.  S.,  122 
Ga.  737,  50  S.  E.  931;  P.  v.  Whitting- 
ton,  143  111.  App.  438;  Fritz  v.  S.,  178 
Ind.  463,  99  N.  E.  727;  S.  v.  Snyder, 
137  la.  600,  115  N.  W.  225;  Savior  v. 
C.,  158  Kv. -768,  166  S.  W.  254;  Wat- 
kins  f.  C,  29  Ky.  L.  E.  1273,  97  S.  W. 
740;  Ball  v.  C,  30  Ky.  L.  R.  600,  99 
S.  W.  326;  Mann  v.  Co.,  33  Ky.  L.  R. 
269,  110  S.  W.  243;  P.  V.  Rogulski 
(Mich.),  148  N.  W.  189;  S.  v.  Doug- 
las (Mo.),  167  S.  W.  552;  S.  v.  R.  Co., 
41  Mont.  557,  111  P.  141;  Keeler  v. 
S.,  73  Neh.  441,  103  N.  W.  64;  S.  v. 
Rogers  (N.  C),  81  S.  E.  999;  Nash 
V.  S.,  8  Okla.  Cr.  1,  126  P.  260;  C. 
V.  Duffv,  49  Pa.  Super.  344;  C.  v. 
Lynch,  49  Pa.  Super.  370;  C.  v.  Sho- 
bert,  49  Pa.  Super.  371;  C.  v.  Me- 
Closkey,  37  Pa.  Super.  621;  U.  S.  v. 
Lopena,  4  Phil.  Isl.  224;  U.  S.  v.  Bal- 
boa, 2  Phil.  Isl.  165;  U.  S.  v.  Jose,  1 
Phil.  Isl.  402;  U.  S.  V.  Asiao,  1  Phil. 
Isl.  304;  Hill  V.  S.  (Tex.  Cr.),  168 
S.  W.  864;  Sain  v.  S.  (Tex.  Cr.),  148 
S.  W.  566;  S.  r.  Karas  (Utah),  136  P. 
788.  See  Lovett  v.  S.  (Ala.  App.),  64 
S.  643;  vol.  2,  p.  T90,  n.  48;  vol.  6,  p. 
593,  n.  m-,  vol.  9,  p.  <>21,  n.  72  and 
supplement  thereto. 
Proof  beyond  all  doubt,  not  necessary. 
Shirley  t\  S.,  144  Ala.  35,  40  S.  269; 
Gordon  V.  S.,  147  Ala.  42,  41  S.  847; 
Mills  V.  S.,  148  Ala.  633,  42  S.  '816. 
627-lS  White  v.  Anniston,  161  Ala. 
662,  49  S.  1030;  Barron  v.  Anniston, 
157  Ala.  .399.  48  S.  58;  TTon.lorson  r. 
S.,  91  Ark.  224,  120  S.  W.  966;  S.  v. 
Navlor  (Del.),  90  A.  880;  Haves  r. 
P.,  146  HI.  App.  ,TO6;  Fritz  r.  S.,  178 
Ind.  463,  99  N.  E.  727;  Small  r.  C, 
134  Ky.  272,  120  S.  W.  361;  Reed  r. 
S.,  3  Okla.  Cr.  16,  103  P.  1070;  High 
V.  S.,  2  Okla.  Cr.  161,  101  P.  115;  Price 
V.  S.,  1  Okla.  Cr.  358,  98  P.  447; 
Humphries  v.  S.,  58  Tex.  Cr.  30,  124 
S.  W.  635.  See  also  "Presumptions," 
p.  921. 

Fair  balance  of  evidence  sufllcient   in 
proceeding  for  condemnation  of  liquors 


kept  for  unlawful  sale.  S.  v.  Liquor, 
82  Vt.  287,  73  A.  586. 
627-14  S.  V.  Mills,  6  Penne.  (Del.) 
497,  69  A.  841;  P.  r.  Sanducci,  195  N. 
Y.  361,  88  N.  E.  385. 
628-15  Rule  applicable  to  trials  de 
novo  on  appeal  from  conviction  for 
violation  of  ordinance.  Barron  v.  An- 
niston, 157  Ala.  399,  48  S.  58. 
62S-16  Dotv  v.  S.,  9  Ala.  App.  21, 
64  .S.  170;  Phillips  r.  S.,  162  Ala.  53, 
50  S.  326  (reasonable  doubt  of  one 
juror  does  not  require  acquittal) ;  Phil- 
lips V.  S.,  156  Ala.  140,  47  S.  245; 
Bovd  V.  S.,  150  Ala.  101,  43  S.  204; 
Leonard  v.  S.,  150  Ala.  89,  43  S.  214; 
Nicholson  r.  S.,  18  Wyo.  298,  106  P. 
929.  Contra,  Howard  v.  S.,  165  Ala. 
18,  50  S.  954.  See  Phillips  i:  S.  (Ala. 
App.),  65  S.  444;  Troup  v.  S.,  160  Ala. 
125,  49  S.  332;  P.  v.  Lee,  237  HI. 
272,  86  N.  E.  573. 

628-17  Howard  i\  S.,  151  Ala.  22. 
44  S.  95.  Comp.  Boyd  v.  S.,  150  Ala. 
101,  43  S.  204;  Leonard  t'.  S.,  150  Ala. 
89,  43  8.  214.  See  Smith  v.  S.,  165 
Ala.  50,  51  S.  610;  P.  v.  Singh,  20  Cal. 
App.  146,  128  P.  420. 
628-18  Hubbard  i\  S.  (Ala.  App.), 
64  S.  633;  MeCutchen  v.  S.,  5  Ala.  App. 
96,  59  S.  714;  Simmons  v.  S.,  loS  Ala. 
8,  48  S.  606;  Leonard  r.  S.,  150  Ala. 
89,  43  S.  214;  P.  v.  Carson,  155  Cal. 
164,  99  P.  970;  ,S.  r.  Cusack  (Del.).  89 
A.  216;  S.  v.  Blackburn,  7  Penne. 
(Del.)  479,  75  A.  .536;  S.  v.  Ottlev, 
147  la.  329,  126  N.  W.  334;  Tv.  V. 
Livingston,  13  N.  M.  318,  84  P.  1021; 
S.  V.  Starnes,  151  N.  C.  724,  66  S.  E. 
347;  S.  V.  Cline,  150  N.  C.  854,  64  S. 
E.  591;  U.  S.  V.  Paddit,  1  Phil.  Isl.  426; 
Frazier  v.  S.,  117  Tenn.  430.  100  S. 
W.  94;  Hollis  V.  S.  (Tex.  Cr.),  153  S. 
W.  8.53;  Jones  v.  (Tex.  Cr.),  156  S.  W. 
1191. 

Proof  of  each  element. — ^Lueas    v.    S., 
75  Neb.  n.  105   N.  W.  976. 
Every  material  allegation. — S.  r.  Fleet- 
wood, 6  Penne.   (Del.)   153.  65  A.  772; 

5.  v.  Cephus.  6  Penne.  (Del.)  160.  67 
A.  1.50;  Steinkuhler  r.  S.,  77  Neb.  331, 
109  N.  W.  395. 

628-19    See  "Corpus  Delicti,"   663- 

16. 

628-20     Hibbard    i\  IT.  S.,   172   Fed. 

06,  96  C.  O.  A.  .554;  S.  v.  Luff.  1 
Bovce  (Del.)  152.  74  A.  1079;  S.  v. 
Hartnett,  7  Penne.  (Del.")  204,  74  A. 
82  (and  knowledge) ;  Magan  ;■.  C. 
(Kv.),  119  S.  W.  734;  S.  r.  Rodriiruez, 
31  Nev.  342,  102  P.  863;  U.  S.  r.  Trini- 
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dad,  4  Phil.  Isl.  152;   S.  v.  Brown,  36 
Utah  46,   102  P.   641;    S.   v.  Pilling,  53 
Wash.  464,   102  P.   230. 
628-21     S.  V.  Vanella,  40  Mont.  326, 
106  P.  364.     See  P.   v.  Olivas,  10  Oal. 
App.  173,  101  P.  434. 
629-22     Sanity.— S.    v.    Pressler,     16 
"Wvo.   214,   92   P.   806,   rules  in   various 
jurisdictions    discussed.      Contra,    Eusk 
V.  S.,  53  Tex.  Cr.  338,  110  S.  W.  58. 
629-23     U.  S.  V.  Bergantino,  3  Phil. 
Isl.   118. 

629-24  Harrold  v.  Ty.,  16&  Fed.  47, 
94  C.  C.  A.  41o  (voluntary  character 
of  confession) ;  McGhee  v.  S.,  178  Ala. 
4,  59  S.  573;  Piano  v.  S.,  161  Ala.  88, 
<f9  S.  803  (knowledge  goods  received 
stolen) ;  S.  v.  Pepe,  1  Boyee  (Del.)  232, 
76  A.  367;  Bells  r.  S.,  93  Ark.  600, 
125  S.  W.  1020;  Lowry  f.  S.,  6  Ga. 
App.  541,  65  S.  E.  353;  P.  v.  Israel, 
240  ni.  375,  88  N.  E.  802;  S.  v.  Kimes, 
145  la.  346,  124  N.  W.  164;  S.  v.  Hood, 
143  Mo.  App.  313,  126  S.  W.  992;  Mar- 
shall r.  Ty.,  2  Okla.  Cr.  136,  101  P.  139 
(chastity  of  prosecutrix  in  rape).  Comp. 
P.  V.  Probst,  237  111.  390,  86  N.  E. 
588. 

Venue  of  crime  need  not  be  proved  be- 
yond reasonable  doubt.  Melton  v.  S. 
t\  S.  (Tex.  Ci;3U;inglyB?3-7ffli  EDL 
(Tex.  Cr.),  158  S.  W.  550;  Reynolds 
V.  S.  (Tex.  Cr.),  160  S.  W.  362. 
Venue. — Green  r.  S.,  4  Ga.  App.  260, 
61  S.  E.  234;  Cooper  v.  S.,  2  Ga.  App. 
730,  59  S.  E.  20;  Keeler  v.  S.,  73  Neb. 
441,  103  N.  W.  64;  S.  y.  Dickerson,  77 

0.  St.  34,  82  N.  E.  969. 

Statute  of  limitations. — ^Battles  v.  S., 
53  Tex.  Cr.  202,  109  S.  W.  195,  rape. 
629-25  Plea  of  confession  and  avoid- 
ance removes  requirement  guilt  must 
be  shown  beyond  reasonable  doubt. 
U.  S.  r.  Heikej  175  Fed.  852. 
629-26  U.  S.  r.  Greene,  146  Fed. 
803;  Phillips  r.  S.  (Ala.  App.),  65  S. 
444;  -Griffin  1).  S.,  150  Ala.  49,  43  S. 
197;  Way  v.  S.,  155  Ala.  52.  46  S.  273; 
Williams  t\  S..  123  Ga.  138,  51  S.  E. 
322;  S.  v.  Clink enbeard,  142  Mo.  App. 
146,  125  S.  W.  827;  S.  r.  R.  Co.,  41 
Mont.  557,  111  P.  141;  Fagnani  v.  S. 
(Tex.  Cr.),  146  S.  W.  542;  S.  r.  Hutch- 
ings,  30  trtah  319,  84  P.  '893;  Colbert 
V.  S.,  125  Wis.  423,  104  N.  W.  61; 
Schwantes  t\  S.,  127  Wis.  160,  106  N 
W.  237.  See  S.  -v.  Block,  87  Conn. 
573,  89  A.  167;  Nash.  v.  S.,  8  Okla.  Cr. 

1,  126  P.  260;   supra,  *' Circumstantial 
FvidPTice."  92-91,  97-10. 
Hypothesis  of  guilt  should  flow  natur- 


ally from  facts  proved.  Neilson  V.  S., 
146  Ala.  683,  40  S.,221. 
630-27  S,  V.  Watson  (Del.),  82  A. 
1086;  S.  V.  Harris,  153  la.  592,  133 
N.  W.  1078;  S.  v.  Tedder,  83  S.  C.  437, 
65  S.  E.  449. 

A  single  fact  may  raise  reasonable 
doubt.  Walker  v.  S.,  153  Ala.  31,  45 
S.   640. 

630-28  McGhee  v.  S.  (Tex.  Cr.),  155 
S.  W.  246;  Colbert  V.  S.,  125  Wis.  423, 
104  N.  W.  61. 

631-30     Richards  v.  U.   S.,   175  Fed. 
911,   99   0.    C.   A.   401;    Wolf  v.   P.,   45 
Colo.  532,  102  P.  20. 
Evidentiary  facts  need  not  be  proved 
bevond   reasonable   doubt.     Butt   v.   S., 
8l'  Ark.  173,  98  S.  W.  723. 
Dofes    not    require    mathematical    cer- 
tainty of  proof.     Besheres  r.  S.,  12  Ga. 
App.  805,  78  S.  E.  483. 
Corroborating  evidence. — Lasater  v.  S., 
77  Ark.  468,  94  S.  W.  59. 
631-31     S.  V.  Fisk,  170  Ind.   166,  83 
N.  E.  995. 

632-33  U.  S.  V.  Heike,  175  Fed.  852. 
632-34  Allen  r.  S.,  148  Ala.  588,  42 
S.  1006;  S.  v.  Eeeder,  72  S.  C.  223, 
51  S.  E.  702. 

632-35  Blandon  t>.  S.,  6  Ga.  App. 
782,  65  S.  E.  842;  S.  v.  Skinner,  32 
Nev.  70,  104  P.  223.  Contra,  Lawson  r. 
S.,  155  Ala.  44,  46  S.  2.59. 
632-36  Browne  v.  U.  S.,  145  Fed.  1, 
76  C.  C.  A.  31  (refusal  to  charge  good 
character  alone  raises  reasonable  doubt 
not  error) ;  Tavlor  v.  S.,  148  Ala.  565, 
42  S.  997;  Mc'Call  v.  S.,  55  Fla.  108, 
46  S.  321;  Nelms  v.  S.,  123  Ga.  575,  51 
S.  E.  588;  Eacock  r.  S.,  169  Ind.  488, 
82  N.  E.  1039;  Sweet  V.  S.,  75  Neb. 
263.  W'^  N.  W.  31;  S.  V.  Thomas,  83 
N.  J.  L.  799,  85  A.  452;  P.  v.  Jack- 
son. 182  N.  Y.  66,  74  N.  E.  565;  Niezo- 
rawski  v.  S.,  131  Wis.  166,  111  N.  W. 
250.  See  Teague  v.  S.,  144  Ala.  42,  40 
S.  312;  Witt  r.  S.,  5  Ala.  App.  137, 
59  S.  715;  Gerke  i\  S.,  151  Wis.  495. 
139  N.  W.  404;  supra,  "Character." 
8-19. 

632-37  Ransom  v.  S.,  2  Ga.  App. 
826,  59  S.  E.  101;  Smith  v.  S.,  3  Ga. 
App.  803,  61  S.  E.  737;  O'Hara  v.  S., 
57  Tex.  Cr.  577,  124  S.  W.  95. 
633-38  Jones  v.  S.  (Ala.),  61  S.  434. 
633-39  Bailey  r.  S.,  105  Ark.  228, 
1.50  S.  W.  1030;  Ravsor  i\  S.,  132  Ga. 
237,  63  S.  E.  786;  Duthey  r.  S.,  131  Wis. 
178.  Ill  N.  W.  222. 
633-40     Jones    t\    S.    (Ala.),    61     S. 
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434;  P.  V.  Casey,  231  111.  2161,  83  X.  E. 

278. 

634-41     Grant  Citv   r.   Simmons,   167 

Mo.  App.  183,  151  S.  W.  187;  City  of 

Stanberrv  V.  O'Neal,  166  Mo.  App.  709, 

150  S.  W.  1104. 

In   contempt  proceedings   charge   need 

not      be      proved      bevond      reasonable 

doubt.     Flanne'ry  v.  P.,  225  111.  62,  80 

X.   E.  60;   In  re  MeCormiek,  132  App. 

Div.  921,  117  N.  Y.  S.   70. 

634-42     P.    V.   Sullivan,   218   111.   419, 

75  N.  E.  1005,  disbarment. 

634-48     Contra,     Suell     v.    Derricott, 

161  Ala.  259,  49  S.  895. 


REBUTTAL 

635-1  Miller  v.  Co.,  6  Ind.  Ty.  115, 
89  S.  W.  1011. 

636-2  Rose  v.  Lewis,  157  Ala.  521, 
48  S.  105;  S.  V.  Pousson,  134  La.  279, 
63  S.  902;  Bunnell  v.  Kintner,  27  Pa. 
Super.  605. 

637-3     Stephens  v.  Elliott,   36   Mont. 
92,    92    P.    45;    Auten    v.    Bennett,    183 
X.  Y.  496,  76  X.  E.  600. 
If  defendant  announces  he  will  intro- 
duce  no   testimony,    plaintiff    may    in- 
troduce   in   chief    evidence   of    rebuttal 
'haracter.     Brockmiller    v.    Wks.,    148 
Mich.  642,  112  N.  W.  688. 
637-4     Wendling   L.    Co.    r.    Co.,    153 
Cal.   411,  95   P.   1029. 
637-5     Rose  v.   Lewis,   157   Ala.   521, 
■^S  S.  105;  Hanks  v.  S.,  55  Tex.  Cr.  451, 
117  S.  W.  150. 

Evidence  overcoming  legal  effect  of  evi- 
dence of  opponent  is  rebuttal,  and  is 
not  confined  to  disproving  facts  tes- 
tified to  by  adverse  party.  Reserve, 
etc.  Ins.  Co.  v.  Boreing,  157  Ky.  730, 
163    S.  W.   1085. 

639-8  See  Meyer  D.  Co.  v.  Madden, 
45  Tex.  Civ.  74,  99  S.  W.  723. 
640-14  Kansas  Citv  S.  R.  Co.  v. 
TTonrie,  87  Ark.  443,  112  S.  W.  967; 
Grav  V.  Good,  44  Ind.  App.  476,  89 
X.  E.  498;  Miller  i".  Co.,  6  Ind.  Ty. 
115,  80  S.  W.  1011;  Truax  r.  C,  149  Ky. 
699,  149  S.  W.  1033;  Louisville,  etc. 
R.  Co.  V.  Beard,  28  Ky.  L.  R.  921,  90 
S.  W.  944;  Poole  r.  R.  Co.,  216  Mass. 
12,  102  N.  E.  918;  Mitchell  r.  Citv, 
215  Mass.  150.  102  N.  E.  127;  City  of 
Aurora  v.  Ins.  Co.  (Mo.  App.),  165 
S.  W.  357;  Mevers  r.  Kilgen,  177  Mo. 
App.  724,  160  S.  W.  569;  Mutz  r.  An- 
derson, 94  Xeb.  293.  143  X.  W.  302; 
Union  R.  Co.  v.  Hunton,  114  Tenn.  609. 


R8  S.  W.  182;  Hughes  v.  S.,  126  Tenn. 
40,  148  S.  W.  543;  Barnett  v.  Elliott 
(Tex.  Civ.),  160  S.  W.  671;  Meyer  D. 
Co.  V.  Madden,  45  Tex.  Civ.  74,  99 
S.  W.  723;  Barlow  r.  Foster,  148  Wis. 
613,  136  X.  W.  822. 
Evidence  not  strictly  rebuttal  or  sur- 
rebuttal  excluded  where  admission 
would  open  up  entire  case.  Hallwood, 
etc.  Co.  V.  Rollins,  73  N.  H.  390,  €3 
A.  380. 

641-15  Jaynes  v.  P.,  44  Colo.  535, 
99  P.  325;  Hoggson  v.  Sears,  77  Conn. 
587,  60  A.  133;  Leake  v.  Co.,  5  Ga.  App. 
102,  62  S.  E.  729;  Adamson  f.  Harper 
(la.),  143  N.  W.  844;  Allen  v.  Assn. 
(la.),  143  X.  W.  574;  S.  r.  Gulliver 
(la.),  142  X.  W.  948;  Louisville,  etc. 
R.  Co.  V.  Beard,  28  Kv.  L.  R.  921,  90 
S.  W.  944;  Minnesota  &  D.  C  Co.  v. 
R.  Co.,  108  Minn.  470,  122  N.  W.  493, 
cit.  the  text;  Callahan  v.  R.  Co.,  47 
Mont.  401,  133  P.  687;  S.  r.  Skillman, 
76  X.  J.  L.  464,  70  A.  83;  Crosby  v. 
R.  Co.,  S3  Or.  496,  100  P.  300,  101  P. 
204.  See  Turner  v.  R.  Co.,  134  Mo. 
App.  397,  114  S.  W.  1026. 
Error  not  assignable  thereon.  Kelly  v. 
R.  Co.,  177  111.  App.  149. 
642-18  Minnesota  &  D.  C.  Co.  v.  R. 
Co.,  108  Minn.  470,  122  X.  W.  493,  cit. 
the  text. 

643-19  Holmes  v.  Rivers,  145  la. 
702,  124  X.  W.  801;  Morse  r.  C,  129 
Kv.  294,  111  S.  W.  714;  Burk  r.  Pence, 
206  Mo.  315,  104  S.  W.  23;  McCook 
r.  Mc Adams,  76  Xeb.  1,  106  X.  W.  988; 
Wilkins  V.  Brock,  81  Vt.  332,  70  A.  572. 
See  Am.  C.  Co.  v.  Co.,  218  Pa.  542, 
67  A.  861. 

643-20  Phillips  v.  S.,  161  Ala.  60,  49 
S.  794;  Alabama,  etc.  R.  Co.  v.  Bonner 
(Ala.),  39  S.  619;  Best  r.  Wohlford, 
153  Cal.  17,  94  P.  98;  Dalton  r.  P..  224 
111  333,  79  X.  E.  669;  P.  r.  IMulvaney, 
171  Mich.  272,  137  X.  W.  1.55;  S.  V. 
Speritus,  191  Mo.  24,  90  S.  W.  459. 
See  Kirbv  L.  Co.  i*.  Chambers  (Tex. 
Civ.),  95  "S.  W.  607. 
643-21  Lesueur  v.  S.,  176  Ind.  448, 
95  X.  E.  239;  Roberts  r.  Co.,  37  Ind. 
App.  664.  76  X.  E.  895;  Adams  v.  C, 
129  Kv.  255,  111  S.  W.  348;  S.  v.  Bar- 
rett. 43  Mont.  oOZ,  117  P.  895;  Crosby 
r.  Wells,  73  X.  .1.  -L.  790,  67  A.  295; 
Klein  v.  Burleson,  138  App.  Div.  405, 
122  X.  Y.  S.  752;  Kemper  v.  S.,  63 
Ter  Cr  1,  13S  S.  W.  1025;  Spencer 
V.  Potter's  Est.,  85  Yt.  1,  80  A.  821; 
Berg  t%  R.  Co.,  146  Wis.  419,  131  X.  W. 
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902.  See  Auten  v.  Bennett,  183  N.  Y. 
496,  76  N.  E.  609. 

644-22  Lang  v.  S.,  1  Ala.  App.  128, 
55  S.  1024;  Cooper  v.  'S.  (Tenn.),  13S 
S.  W.  826;  Thomas  v.  S.,  121  Tenn.  83, 
113  S.  W.  1041;  St.  Louis,  etc.  R.  Co. 
v.  Sizemore,  53  Tex.  Civ.  491,  116  S. 
W.  403;  Parker  v.  R.  R.,  -84  Vt.  329, 
79  A.  865. 

645-23  Bennett  v.  Susser,  191  Mass. 
329,  77  N.  E.  884. 

Admission  of  evidence  on  purely  col- 
lateral question  does  not  necessitate 
admission  of  evidence  to  rebut.  Piehon 
t\  Martin,  35  Ind.  App.  167,  73  N.  E. 
1009. 

645-24  Boyett  v.  S.  (Ala.  App.),  62 
S.  984;  Louisville  &  N,  R.  Co.  v. 
Stiles,  133  Ky.  786,  119  S.  W.  786.  See 
State  Bk.  v.  Tel.  Co.  (N.  M.),  142 
P.  156. 

645-26  Esque  v.  R.  Co.,  174  Mo. 
App.  317,  157  S.  W.  1061. 
Cannot  rebut  immaterial  evidence.  S. 
r.  Grigg  (Ida.),  137  P.  371;  S.  v.  Long 
(Mo.),  165  S.  W.  748. 
646-30  Security,  etc.  Ins.  Co.  v. 
Kleutsch,  169  Fed.  104,  95  C.  C.  A. 
432;  Stanley  v.  Beckham,  153  Fed.  152, 
82  C.  C.  A.  304;  Cooke  v.  Loper,  151 
Ala.  546,  44  S.  78;  Wyatt  v.  R.  Co., 
156  Cal.  170,  103  P.  892;  Burrell  v.  Col- 
lins, 9  CaL  App.  288,  99  P.  211;  Moodv 
r.  Peirano,  4  Cal.  App.  411,  88  P.  380; 
Denver  C.  T.  Co.  v.  HiHs,  50  Colo.  328, 
116  P.  125;  Ball  (;.  Co.,  32  App.  Cas. 
(D.  C.)  177;  Davis  v.  S.,  11  Ga.  App. 
804,  76  S.  E.  391;  Watters  v.  R.  Co., 
133  Ga.  641,  66  S.  E.  884;  P.  v.  Scott, 
261  111.  165,  103  N.  E.  617;  Inlet  D. 
Dist.  V.  Anderson,  257  111.  214,  100 
N.  E.  909;  Grace  v.  Larson,  227  111. 
101,  81  N.  E.  44  (rebuttal  to  contra- 
dict expert  testimonv) ;  Presley  v.  Tel. 
Co.,  158  111.  App.  220;  Krab  v.  R.  Co. 
(la.),  146  N.  W.  765;  S.  v.  Kilduflf 
(la.),  141  N.  W.  962;  8.  V.  Duf¥,  144 
la.  142,  122  N".  W.  829;  S.  V.  Latham, 
131  La.  >533,  .59  S.  981;  Marine  Bk.  v. 
Stirling,  115  Md.  90,  80  A.  736;  Hug- 
gins  V.  S.  (Miss.),  60  S.  209;  Jamison 
r.  Jamison,  92  Miss.  468,  46  S.  945; 
Wellman  v.  R.  Co.  (Mo.  App.),  167 
S.  W.  655;  Joplin  Supply  Co.  r.  Smith 
(Mo.  App.),  167  S.  W.  649;  Burk  v. 
Pence,  206  Mo.  315,  104  S.  W.  23- 
Holland  V.  R.  Co.,  157  Mo.  App.  476, 
137  S.  W.  995;  Kinney  V.  Co.,  76  N. 
J.  L.  735,  71  A.  269;  Goodman  r.  R. 
Co.,  78  N.  J.  L.  317,  74  A.  519;  P.  r. 
Garfalo,  307  N.  Y.  141,  100  N.  E.  698; 


Crowley  v.  See,  63  Misc.  346,  117  N. 
Y.  S.  101;  Bunnell  v.  Kintner,  27  Pa. 
Super.  605;  Dutton  v.  R.  Co.,  32  Pa. 
Super.  630;  Am.  C,  etc.  Co.  v.  Co.,  218 
Pa.  542,  67  A.  861;  Campbell  r.  Camp- 
bell,  30  R.  I.  63,  73  A.  354;  Reeves 
V.  R.  Co.,  24  S.  D.  84,  123  N.  W.  498; 
Reynolds  r.  S.  (Tex.  Cr.),  160  S.  W. 
362;  Holmes  v.  S.  (Tex.  Cr.),  156  S. 
W.  1172;  Johnson  v.  S.  (Tex.  Cr.),  153 
S.  W.  875;  Mever  D.  Co.  v.  Madden, 
45  Tex.  Civ.  74,  99  S.  W.  723;  St. 
Louis,  etc.  R.  Co.  v.  Parks,  40  Tex. 
Civ.  480,  90  S.  W.  343;  St.  Louis,  etc. 
Co.  V.  Smith,  38  Tex.  Civ.  507,  86  S. 
W.  943;  Smith  v.  S.,  46  Tex.  Cr.  267, 
81  S.  W.  936  (showing  animus  of  de- 
fendant) ;  Usher  r.  Severance,  86  Vt. 
523,  86  A.  741;  Berrv  v.  Doolittle,  82 
Vt.  471,  74  A.  97;  Willard  v.  Norcross, 
81  Vt.  293,  69  A.  942;  Green  v.  Dodge, 
79  Vt.  73,  64  A.  499;  S.  v.  Hazzard, 
75  Wash.  5,  134  P.  514;  S.  v.  Fish  Co., 
72  "Wash.  420,  130  P.  499;  Rowe  v.  R. 
Co.,  44  Wash.  658,  87  P.  921;  Bazelon 
V.  Lyon,  128  Wis.  337,  107  N.  W.  337. 
See  Reeves  &  Co.  v.  Younglove  (la.), 
145  N.  W.  502. 

A   defendant  may  make  supplemental 

statement  strictly  in  rebuttal  to  con- 
fession. Timmons  r.  S.,  13  Ga.  App. 
376,   79  S.  E.  216. 

Defendant  may  also  introduce  rebut- 
tal. Ward  V.  S.  (Tex.  O.),  158  S.  W. 
1126. 

Repetition  of  denial  of  evidence  of 
opjionent  admissible  if  additional  facts 
have  been  testified  to  since  witness 
gave  direct  testimonv.  Rowell  v. 
Adams,  83  S.  C.  124,  65  S.  E.  207. 
Cumulative  rebuttal  testimony  on  mat- 
ter fully  covered,  excluded.  Muntz  V. 
Co.,  222  Pa.  621,  72  A.  247. 
646-31  Liberty  B.  G.  M.  Co.  v.  M 
Co..  203  Fed.  795,  122  C.  C.  A.  113; 
Finley  v.  S.  (Ala.  App.),  62  S.  265; 
Penton  v.  Williams,  163  Ala.  603,  51 
S.  35;  Weaver  v.  S.,  83  Ark.  119,  102 
S.  W.  713;  Sampson  v.  Hughes,  147 
Cal.  62,  81  P.  292;  James  r.  Co.,  10 
Cal.  App.  785,  103  P.  1082;  Macon  & 
B.  R.  Co.  V.  Ross.  133  Ga.  83,  65  S.  E. 
146;  Chisholm  v.  Bk.,  176  111.  App.  382; 
Mussellam  v.  R.  Co.,  31  Ky.  L.  R.  908, 
104  S.  W.  337;  S.  v.  Blount,  124  La. 
202,  '50  S.  12;  Consolidated,  etc.  Co. 
17.  S.,  109  Md.  186,  72  A.  651;  Phillips 
r.  Co.,  205  Mass.  59,  90  N.  E.  9S1; 
Crowley  V.  See,  63  Misc.  346,  117  N. 
Y.  S'.  101 J  Katz  V.  B.  Co.,  63   Misc. 
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315,  116  N.  Y.  S.  562;  Whipple  V.  Far- 
relly,  136  App.  Div.  587,  121  N.  Y.  S. 
117;  Armfield  V.  E.  Co.,  162  N,  C.  24, 
77  .S.  E.  963;  S.  v.  Stockman,  82  S.  C. 
388,  64  S.  E.  595;  First  Nat,  Bk.  v. 
Pearee  (Tex.  Civ.),  126  S.  W.  2'85; 
Robinson  v.  S.,  143  Wis.  205,  126  N. 
W.  750. 

Must  be  more  than  mere  contradiction. 
Light  V.  R.  Co.,  208  Fed.  158. 
64G-32  Hardin  v.  S.  (Ala.  App.),  63 
S.  IS;  Boyett  P.  S.  (Ala.  App.),  62 
S.  984;  Stamps  v.  Thomas  (Ala.  App.), 
62  S.  314;  Pritehard  i\  Fowler,  171 
Ala.  662,  55  S.  147;  Noel  v.  S.,  161 
Ala.  25,  49  S.  824;  Jordan  v.  Austin, 
161  Ala.  58'5,  50  S.  70;  S.  v.  Bellard, 
132  La.  491,  61  S.  537;  Pratt  r.  Me- 
Cov,  125  La.  1040,  52  S.  151;  Koch 
V.  Wimbrow,  111  Md.  21,  73  A.  896; 
Auten  r.  Bennett,  183  N.  Y.  496,  76 
N.  E.  609;  S.  v.  Draughon,  151  N.  C. 
667,  65  S.  E.  913;  Bade  r.  Hibberd, 
50  Or.  501,  93  P.  364;  Cunningham  f. 
E.  Co.,  40  Pa.  Super.  212;  Quails  v.  S. 
(Tex.  Cr.),  165  S.  W.  202;  Valigura  v, 
S.  (Tex.  Ct.),  153  S.  W.  856;  Cain 
1?.  S.  (Tex.  Or.),  153  S.  W.  147;  Mo., 
etc.  R.  Co.  V.  Dalton,  56  Tex.  Civ. 
82,  120  S.  W.  240;  Gulf,  etc.  R.  Co.  r. 
Adams  (Tex.  Civ.),  121  S.  W.  876; 
Decker  v.  S.,  58  Tex.  Cr.  159,  124  S. 
W.  912;  Citizens  S.  Bk.  v.  Ins.  Co., 
87  Vt.  23,  86  A.  10',56;  Willard  v.  Nor- 
cross,  '81  Vt.  293,  69  A.  942;  Green 
V.  Dodge,  79  Vt.  73,  64  A.  499;  Ander- 
son V.  Co.,  131  Wis.  34,  110  N.  W. 
788;  Monture  r.  Regling,  140  Wis.  407, 
122    N.    W.    1129. 

Where  defense  shows  delay  in  filing 
complaint  state  mav  show  reason. 
Creale  v.  S.  (Tex.  Or.),  158  S.  W.  268. 
647-34  James  t\  Co.,  10  Cal.  App. 
785,  103  P.  1082.  See  Patterson  v.  R. 
Co.,  147  Cal.  178,  81  P.  531;  S.  v. 
Blount,  124  La.  202,  50  S.  12;  Russell 
V.  S.,  19  Wyo.  272,  116  P.  451. 
648-36  Bennett  v.  S.,  160  Ala.  25, 
49  S.  296;  Scheerer  v.  Deming,  154  Cal. 
138,  97  P.  155;  Jenkins  v.  S.,  58  Fla. 
62,  50  S.  582;  Falvai  v.  R.  Co.,  177 
111.  App.  125;  Lonjiine  V.  Co.,  120  La. 
803,  45  S.  732;  Poole  V.  R.  Co.,  216 
Mass.  12,  102  N.  E.  918;  S.  v.  Min- 
nick,  54  Or.  86.  102  P.  605  (rule  should 
be  strii^tly  applied  in  criminal  ease); 
Ft.  Wo'th  V.  Williams  (Tex.  Oiv.),  119 
S.  W.  137;  Day  v.  S.,  62  Tex.  Cr.  527, 
13«?  P.  W.  123. 
Where    prima   facie     case     impeached. 


Wade  V.  R.  Co.  (Tex.  Civ.),  110  S.  W. 
84. 

648-37  S.  V.  Buonomo  (Conn.),  90 
A.  225;  Woodbridge  v.  Winship,  33 
App.  Cas.  (D.  C.)  490;  Sanger  v.  Bacon 
(Ind.),  101  N.  E.  1001;  Morehead  v. 
Anderson,  30  Ky.  L.  R.  1137,  100  S. 
W.  340;  Babington  y.  Barber,  124  La. 
1042,  50  ,S.  844;  Berkshire  Lumb.  Co. 
V.  Inv.  Co.,  168  Mo.  App.  342,  153 
S.  W.  1078. 

Court  may  permit  plaintiff  to  testify 
in  rebuttal  to  matter  not  covered  in 
original  examination  but  covered  by 
some  of  his  witnesses.  Falvai  f.  R. 
Co.,  177  111.  App.  125. 
648-38  Omaha  v.  Co.,  171  Fed.  647, 
96  C.  C.  A.  419;  Brantley  v.  S.  (Ala. 
App.),  65  ,S.  678;  Dodson  v.  S.  (Ala. 
App.),  65  S.  206;  Clayton  v.  S.  (Ala.), 
64  S.  76;  Davis  v.  S.  (Ala.  App.),  (32  S. 
382;  Horton  v.  R.  Co.,  161  Ala.  107,  49 
S.  423;  Gosdin  v.  Williams,  151  Ala. 
592,  44  S.  611;  Cross  v.  S.,  147  Ala. 
125,  41  S.  875;  Wolfort  v.  Hochbaum, 
89  Ark.  612,  117  S.  W.  525;  P.  v.  Wil- 
liams (Cal.  App.),  142  P.  124;  Higgins 
V.  E.  Co.,  5  Cal.  App.  748,  91  P.  344; 
In  re  Dolbeer,  149  Cal.  227,  86  P.  695; 
P.  V.  Mar  Gin  Suie.  11  Cal.  App.  42, 
103  P.  951;  Beach  v.  Schroeder,  47 
Colo.  312,  107  P.  271;  Greenlaw  L.  & 
T.  Co.  V.  Chambers,  46  Colo.  587,  105 
P.  1091;  Prudential  Ins.  Co.  v.  Hum- 
mer, 36  Colo.  208,  84  P.  61;  Mahonev 
r.  Co.,  82  Conn.  280,  73  A.  766;  Jen- 
kins r.  S.,  58  Fla.  62,  50  S.  582;; 
Flemister  v.  Co.,  140  Ga.  511,  79  S.  E. 
148;  Atlanta  v.  Hampton,  139  Ga. 
389,  77  S.  E.  293;  Southern  R. 
Co.  V.  Clav,  130  Ga.  563,  61 
S.  E.  226;  Standard  C.  Mills  v.  Cheat- 
ham, 125  Ga.  649,  54  S.  E.  650;  Hol- 
land r.  S.,  9  Ga.  App.  831,  72  S.  E. 
290;  Lo  Toon  v.  Ty.,  16  Haw.  351; 
Beyer  v.  Traction  Co.,  156  111.  App. 
47;'  Cleveland  S.  Co.  v.  Moore,  142  111. 
App.  615;  Gottmanshausen  v.  Wolfing, 
127  111.  App.  485;  Floto  i\  Floto,  233 
111.  605,  84  N.  E.  712;  Tinkle  r.  Wal- 
lace, 167  Ind.  382,  79  N.  E.  3.55;  Allen 
V.  Assn.  (la.),  143  N.  W.  574;  Witt 
r.  Latimer,  139  la.  273,  117  N.  W.  680; 
Duff  V.  C,  153  Kv.  655,  156  S.  W.  149; 
Collett  V.  C.  (Kv.),  121  S.  W.  426; 
Chapman  v.  C,  33  Ky.  L.  R.  965,  112 
S.  W.  567;  S.  v.  Bellard,  132  La.  491, 
Bl  S.  537;  Pharr  r.  Shadel,  115  La. 
92.  38  S.  914;  Harris  v.  Hipsley,  122 
Md.  418,  89  A.  852;  Kozlowski  r.  R. 
Co.,    174   Mich.    412,   140    N.    W.   459; 
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S.  V.  Crane,  202  Mo.  54,  100  S.  W. 
422;  S.  V.  Brooks,  202  Mo.  106,  100 
S.  W.  416;  S.  V.  De  Hart,  38  Mont. 
211,  99  P.  438;  Minard  v.  R.  Co.,  74 
N.  J.  L.  39,  64  A.  1054;  Hall  v.  Wag- 
ner, 111  App.  Div.  70,  97  N.  T.  S. 
570;  Jaffa  v.  Nagel,  114  N.  Y.  S.  905; 
Petersburg  S.  Dist.  v.  Peterson,   14  N. 

D.  344,  103  N.  W.  756;  Pease  v. 
Magill,  17  N.  D.  166,  115  N.  W.  260; 
Marien  v.  Walsh,  64  Or.  583,  131  P. 
505;  Crosby  v.  R.  Co.,  53  Or.  496,  100 
P.  300,  101  P.  204;  Williams  r.  Smith, 
29  R.  I.  562,  72  A.  1093;  Harrell  v. 
P.,  89  S.  C.  97,  71  S.  E.  359;  Bolton 
r.  Co.,  76  S.  C.  529,  57  S.  E.  543;  Kime 
f.  Bk.,  22  S.  D.  630,  119  N.  W.  1003; 
Schott  V.  Swan,  21  S.  D.  639,  114  N. 
W.  1005;  Ealeigh  v.  S.  (Tex.  Cr.),  168 
S.  W.  1050;  International,  etc.  R.  Co. 
t\  McVev,  46  Tex.  Civ.  181,  102  S.  W. 
172;  St.  Louis,  etc.  R.  Co.  f.  Cassidy, 
48  Tex.  Civ.  484,  107  'S.  W.  628;  In  re 
Miller's  Est.,  36  Utah  228,  102  P.  996; 
Jacobs  V.  W^arthen,  115  A^a.  571,  80  S. 

E.  113;  Xethery  r.  Ts^elson,  51  Wash. 
624,  99  P.  879;  Howard  r.  Co.,  129 
Wis.  98,  108  N.  W.  48;  Olwell  v. 
Skobis,  126  Wis.  308,  105  N.  W.  777; 
Jenkins  r.  S.  (Wyo.),  134  P.  260, 
reliear.  denied,  135  P.  749. 

See  Aetna  Life  Ins.  Co.  v.  Rustin,  151 
Ky.  103,  151  S.  W.  366. 
650-39     See  P.  v.  Harris,  209  N.  Y. 
70,  102  N.  E.  546. 

650-40  Such  evidence  should  be  dis- 
regarded. Patterson  v.  Patterson,  251 
111.  153,  95  N.  E.  1051. 
651-42  Marseilles  v.  Heister,  142  111. 
App.  299;  S.  r.  Holter,  30  S.  D.  353, 
138  N.  W.  953.  See  Postal  T.  C.  Co. 
V.  R.  Co.,  211  Fed.  824  (C.  C.  A.); 
Dixon  r.  Russell,  156  Wis.  161,  145 
N.  W.  761. 

652-46  Tn  Texas  material  testimony 
admitted  before'  argument  closed- 
Graham  v.  S.,  57  Tex.  Cr.  104,  123  S. 
W.  691,   statute. 

652-47  See  Light  ;;.  R.  Co.,  208  Fed. 
158;  Griffiths  v.  Sanitary  Dist.,  174  111. 
App.  100. 

653-50  Floto  V.  Floto,  233  111.  605, 
'84  N.  E.   712. 

653-51  Ashford  r.  McKee  (Ala.),  62 
S.  879;  Abshire  v.  Lege,  133  La.  254,  62 
S.  667;  Herman  v.  Combs,  119  Md.  41, 
85  A.  1044;  Rafferty  v.  R.  Co.,  78  N 
J.  L.  203,  73  A.  41. 
Wliere  witnesses  were  not  used  in  chief 
by  plaintiff  because  it  was  assumed  de- 


fendant would  use  them.     Light  v.  R. 
Co..  208  Fed.  158. 

653-52  Rebuttal  evidence  from  hos- 
tile witness  cannot  be  brought  out  on 
cross-examination  unless  confined  to 
subject-matter  of  examination  in 
chief.  C.  V.  Hyde,  39  Pa.  Super.  261. 
654-54  In  re  Winslow's  Will  (la.), 
122  N.  W.  971;  Herrman  v.  Combs,  119 
Md.  41,  85  A.  1044;  Klein  v.  Sarnoff 
83  Miss.  447,  145  N.  Y.  S.  88;  Keller 
V.  Co.,  128  App.  Div.  154,  112  N.  Y.  S 
538. 

655-56  P.  r.  Hutchings,  8  Gal.  App. 
550,  97  P.  325. 

655-57  P.  V.  Hutchings,  supra;  P.  v. 
Mar  Gin  Suie,  11  Cal.  App.  42,  103  P. 
951;  Illinois  S.  Co.  l\  Ferguson,  129  111. 
App.  396;  Gabbard  v.  C,  159  Ky.  624, 
167  S.  W.  942;  Campbell  l>.  Campbell, 
30  R.  I.  63,  73  A.  354. 
656-58  Kerr  Co.  v.  Corry,  211  Fed. 
647. 

656-59  Tn  re  Winslow's  Will  (la.), 
122  N.  W.  971;  Wysong  r.  R.  Co.,  74 
S.  C.  1,  54  S.  E.  214.  See  Shoemaker 
V.  Exp.  Co.,  51  Pa.  Super.  284. 


RECEIVERS 

659-2     Federman     r.     Co.,    128    App. 
Div.  493,  112  N.  Y.  S.  834. 
659-3    Black  v.  R.  &  P.  Co.,  158  N. 
C.  468,  74  S.  E.  468. 
659-4    Dilley  v.  Co.   (Tex.  Civ.),  114 
S.  W.  ST8. 

659-5     Spinney  v.  Hall,  49  Ind.  App. 
502,  97  N.  E.  571. 

Certified  copy  of  federal  court's  order 
appointing  receiver,  admissible.  Cain 
V.  R.,  7  Ga.  App.  461,  67  S.  E.  127. 
661-13  Action  on  lease,  burden  to 
show  adoption  thereof  on  plaintiff. 
Fisher  v.  Nat.  Bk.  (Ind.  App.),  103  N. 
E.  119. 

661-15  Plaintiff  must  show  cause 
for  appointment  of  receiver.  Rappa- 
port  r.  Otten,  135  App.  Div.  386,  120 
N.  Y.  S.  461.  Necessity  must  be  clear- 
ly established.  Lehman  v.  Co.,  57  Fla. 
473,  49  S.  502.  Bankruptcy  court  may 
not  appoint  receiver  unless  case  clear- 
Iv  shows  neeessitv.  In  re  Oakland  L. 
Co.,  98  C.  C.  A.  388,  174  Fed.  634. 
Must  prove  no  assessment  work  done 
to  obtain  receiver.  Anderson  i\  Eobin- 
!.on,  63  Or.  228,  Vj6  P.  988,  127  P. 
546. 

A  petition  for  an   interlocutory   order 
appointing  a  receiver,  stating  a  cause 


1584 


BECEIVINO  STOLEN  GOODS 


Vol.  10 


of  action,  and  sworn  to,  is  sufficient 
proof  to  justify  the  order.  Smith  v. 
Lamon  (Tex.  Civ.),  143  S.  W.  304. 
661-17  Unsupported  statement  of 
plaintiff  on  information  and  belief, 
when  denied  explicitly  by  defendant's 
affidavit,  does  not  warrant  appointment 
of  receiver.  Henderson  v.  Eevnolds, 
168  Ind.  522,  81  N.  E.  494;  Weber  v. 
Wallerstein,  111  App.  Div.  700,  97  N. 
Y.  S.  852. 

662-^2  Lapse  of  time  raises  pre- 
sumption trust  had  ceased.  Pooler  v. 
Sammet,  58  Misc.  469,  111  K  Y.  S. 
658. 

663-25  Authority  to  sell  land  under 
judicial  order  not  provable  by  parol. 
Hutchinson  v.  Patterson,  226  Mo.  174, 
126  S.  W.  403. 

663-26  Compensation  allowed  by 
court,  not  presumed  excessive.  Lohman 
V.  Claussen,  55  Wash.  408,  104  P.  624. 


EECEIVING   STOLEN  GOODS 

Subsequent  receipt  or  purchase  of  goods 
from  same  person,  673-36;  Ordinance  ad- 
missible, 674-40. 

666-1  Sanders  v.  S.,  167  Ala.  85,  52 
S.  417;  Boyd  v.  S.,  150  Ala.  101,  43 
S.  204;  S.  V.  Pray,  30  Nev.  206,  94  P. 
218;  P.  V.  Walker,  198  N.  Y.  329,  01 
N.  E.  806;  S.  v.  Dennv,  17  N.  D.  519. 
117  N.  W.  869.  See  "Moss  v.  S.,  143 
Ala.  86,  39  S.  198  (value  must  be 
shown);  Booker  v.  S.,  151  Ala.  97,  44 
S.  56  (control  over  propertv) ;  C.  v. 
Kronick,  196  Mass.  286,  82  "n.  E.  39 
(purchase  for  himself  or  third  per- 
son); S.  V.  Woodson  (Mo.  App.),  162 
S.  W.  327;  P.  r.  Jaffe,  185  N.  Y.  497,  78 
N.  E.  169;  Pickering  v.  U.  S.,  2  Okla. 
Cr.  197,  101  P.  123. 
Evidence  sufficient. — S.  v.  Marable,  156 
N.  C.  616,  72  S.  E.  72. 
Evidence  held  insufficient  to  convict. 
Fisher  v.  S.,  102  Ark.  321,  143  S.  W. 
1064. 

Knowledge  propertv  stolen.  Minor  v. 
S.,  55  Fla.  90,  45  "S.  818;  S.  v.  Pray, 
supra. 

Ownership  of  goods  must  be  shown  as 
allesred.  Aldrich  v.  P.,  225  111.  610, 
80  N.  E.  320. 

In  Minnesota  only  three  elements  last 
mentioned  in  text  involved.     S.  v.  Gor- 
don, 105  Minn.  217,  117  N.  W.  483. 
Identification  of  thief  non-essential.    S. 
v.  Denny,  17  N.  D.  519,  117  N.  W.  869; 


S.  V.  Pirkley,  22  S.  D.  550,  118  N.  W. 
1042. 

666-2  Arrington  v.  S.,  62  Tex.  Cr. 
357,  137  S.  W.  669. 

666-4  See  S.  v.  Feiss,  74  N.  J.  L. 
633,  66  A.  418,  owner  may  testify  as  to 
value  of  goods. 

667-5  S.  v.  Rom,  77  N.  J.  L.  248,  72 
A.  431.  See  Miller  v.  S.,  165  Ind.  566, 
76  N.  E.  245;  S.  v.  Ozias,  136  la.  175, 
113  N.  W.  761. 

667-6  Receiver  and  thief  not  accent 
plices.  S.  V.  Scott,  136  la.  152,  113  N. 
W.  758;  S.  v.  Gordon,  105  Minn.  217, 
117  N.  W.  483. 

667-7  But  see  Lipsey  v.  P.,  227  111. 
364,  81  N.  E.  348. 

Competent  on  issue  of  larceny  and  to 
prove  receipt  of  goods.  Atchison  v.  S., 
90  Ark.  457,  119  S.  W.  651. 
Confession  proved  to  show  goods  stolen. 
Hankg  v.  S.,  53  Tex.  Cr.  451,  117  S. 
W.  150. 

667-11  S.  V.  Nelson,  27  R.  I.  31,  60 
A.   589. 

668-12  Piano  v.  S.,  161  Ala.  88,  49 
S.  '803. 

668-14     James  v.  S.,  8  Ala.  App.  255, 
62  S.  897,  warehouse  receipt. 
669-15     S.  V.  Ozias,  136  la.  175,  113 
N.  W.  761. 

669-17  S.  V.  Brown,  72  K  J.  L.  354, 
60  A.  1117. 

669-18  Corroboration  unnecessary. 
Tv.  V.  West,  14  N.  M.  546,  99  P.  343. 
669-19  Sexton  r.  S.,  49  Tex.  Cr.  253, 
92  S.  W.  37.  See  Atchison  v.  S.,  90 
Ark.  457,  119  S.  W.  651. 
670-20  Between  defendant  and  his 
son.  S.  v.  Weinberg,  245  Mo.  564,  150 
S.  W.   1069. 

670-21  S.  V.  Weiner,  84  Conn.  411, 
80  A.  19S;  P.  r.  Cosmides,  133  App.  Div. 
103,  117  N.  Y.  S.  718. 
670-22  S.  V.  Koskv,  191  Mo.  1,  90 
S.  W.  454.  See  Thrash  c.  S.,  79  Ark. 
347,  96  S.  W.  360;  S.  v.  Gordon,  105 
Minn.  217,  117  N.  W.  483  (app.  Hug- 
gins  V.  P.,  quoted  from  in  note  to  text) ; 
Becker  v.  S.,  91  Neb.  352,  136  N.  W. 
17;  S.  V.  D'Adame,  82  N.  J.  L.  315,  82 
A.  520;  Ty.  r.  West,  14  N.  M.  546,  99 
P.  343. 

Test  personal  one,  not  that  of  man  of 
ordinary  intelligence  and  caution.  Text 
rule  condemned  as  invasion  jury's  prov- 
ince where  given  as  instruction.  S.  v. 
Denny,  17  N.  D.  519,  117  N.  W.  869. 
670-23  Fulton  v.  S.  (Ala.  App.),  62 
S.  959;  Boyd  v.  S.,  150  Ala.  101,  43 
S.  204. 
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No  presumption  from  possession  of 
stamps  they  were  stolen  from  the  gov- 
ernment rather  than  from  purchasers 
thereof  from  the  government.  Naftz- 
ger  V.  U.  S.,  200  Fed.  494,  118  C.  C.  A. 
59'8 

671-24  Piano  v.  S.,  161  Ala.  88,  49 
S.  803;  S.  V.  Speritus,  191  Mo.  24,  90 
S.  W.  459. 

671-26     Piano   r.  S.,   161   Ala.   88,  49 
S.  803;   Gallaher  v.  S.,  78  Ark.  299,  95 
S.  W.  463;  C.  V.  Phelps,  192  Mass.  591, 
78  N.  E.  741.    See  P.  r.  Jaffe,  112  App. 
Div.  516,  '98  N.  Y.  S.  486. 
671-27     See    Pickering    r.    TJ.    S.,    2 
Okla.   Or.   197,  101   P.   123. 
671-28     C.  V.  Phelps,   192  Mass.   591, 
78  N.  E.  741.     See  Golden  v.  S.,  2  Ga. 
App.  440,  58  S.  E.  557. 
671-39     Minor  v.  S.,  55  Fla.  90.  45  S. 
'818;   S.   V.  Levich,  128  Ta.   372,   104  N 
W.  334;   S.  V.  Koskv,  191  Mo.  1,  90  S 
W.  454;  S.  r.  Pirkey,  22  S.  D.  550,  118 
N.  W.   1042,  cit.  the  text,  and   holding 
it     competent    to    show    property     ex- 
changed for  that  in  question  known  by 
accused   to  have  been  stolen. 
672-33    'S.  r.  Gordon,  105  Minn.  217, 
117  N.  W.  483. 

672-34  P.  V.  Zimmerman,  11  Oal. 
App.  115,  104  P.  590  (non-compliance 
with  ordinance) ;  S.  v.  Winter,  83  S. 
C.  251.  05  S.  E.  243  (unsatisfactory  ac- 
count of  manner  in  which  possession 
obtained;  prior  conviction  for  buying 
other  stolon  goods,  and  condition  of 
goods);  Stanfield  r.  S.  (Tex.  Cr.),  165 
S.  AV.  216  (changing  appearance). 
673-35  Lipsev  r.  P.,  227  Til.  364,  81 
N.  E.  348;  Beuchert  r.  S.,  165  Ind.  523, 
76  N.  E.  Ill;  S.  v.  Levich,  128  Ta.  372, 
104  N.  W.  334;  S.  r.  Cohen,  254  Mo. 
437,  162  S.  W.  '216;  S.  v.  Smith,  250 
Mo.  350,  157  S.  W.  319;  S.  r.  Winter, 
83  S.  C.  251,  65  S.  E.  243.  See  Gassen- 
heimer  v.  \J.  S.,  26  App.  Cas.  (D.  C.) 
432;  vol.  n,  p.  804,  n.  63;  p.  806,  n. 
67,  and  supplement  thereto. 
Unnecessary  to  prove  knowledge  that 
other  proi>ertv  received  was  stolen.  S. 
v.  Cohen,  254  Mo.  437,  162  S.  W.  216. 
To  show  system. — ^Kaufman  v.  S.  (Tex. 
Cr.),  159  S.  W.  58. 

673-36  Sapir  r.  U.  S.,  174  Fed.  219, 
9'8  C.  C.  A.  227;  Piano  r.  S.,  161  Ala. 
88,  49  S.  803;  P.  v.  Zimmerman,  11  Gal. 
App.  115,  104  P.  590;  Ty.  t\  West,  14 
N.  M.  .546,  '99  P.  343;  Becker  v.  S.,  91 
Neb.  352,  136  N.  W.  17;  P.  v.  Jacobs, 
158  App.  Div.  293,  143  ]Sr.  Y.  S.  21. 
Subsequent   receipt   or   purchase    from 


same  person  proved  if  connected  with 
former  dealings  between  parties, 
though  goods  last  bought  not  stolen.  P. 
r.  Zimmerman,  11  Cal.  App.  115,  104 
P.  590. 

674-37     Com.  v.  MeGarvey,   158  I^y. 
570,  165  S.  W.  973. 
See  Lipsey  v.  P.,  227  111.  364,  81  N.  E. 
348. 

Testimony  as  to  finding  some  of  stolen 
property  buried  admissible.  Meek  v. 
S.  (Tex.  Cr.),  160  S.  W.  698. 
674-38  Piano  r.  S.,  161  Ala.  88,  49 
S.  803  (testimony  that  other  stolen 
goods  had  brand  of  certain  company  on 
them  not  hearsay.  Testimony  concern- 
ing goods  not  shown  stolen  inadmis- 
sible); Beuchert  v.  S.,  supra;  S.  v.  Le- 
vich, 128  Ta.  372,  104  N.  W.  334;  Hankg 
V.  S.,  55  Tex.  Cr.  451,  117  S.  W.  150 
(goods  received  from  all  parties  being 
in  defendant's  possession). 
674-40  Ordinance  requiring  pawn- 
brokers to  keep  registry  of  goods 
bought  and  make  report,  competent  as 
against  one  failing  to  comply.  Ad- 
missible as  against  clerk  whose  duty 
it  is  to  keep  registrv.  S.  i\  TTersvitz, 
108  Minn.  174,  121  N.  W.  905. 
674-41  Beuchert  v.  S.,  165  Tnd.  523, 
76  N".  E.  111. 

675-50  Dalton  v.  S.  (Tex.  Cr.),  103 
S.  W.  935. 

675-51  Brvan  v.  S.,  54  Tex.  Cr.  59, 
111   S.  W.   1035. 

That  other  dealers  sold  such  goods  ad- 
missible.    P.  V.  Goldfarb,  152  App.  Div. 
473,  137  N.  Y.  S.  284. 
676-52    'S.   V.   Jacobs,   133   Mo.   App. 
182.  113  S.  W.  244. 

676-53  Defendant  must  prove  value 
of  property  if  relying  on  it  for  dim- 
inution of  punishment.  S.  v.  Dixon,  149 
N.  C.  460,  62  S.  E.  615. 


RECOGNIZANCES 

678-1     Oen.-B.,   etc.    Co.    p.   S.    (Tex. 

Cr.),    165    S.    W.    615;     Heiman     r.     8. 

Tex.  Cr.),  158  S.  W.  276. 

678-2     C.    r.    Lamar.    32    Pa.    Super. 

200    (insufficient  defense). 

678-3     Ty.  v.  Sellers,  15  Okla.  419,  82 

P.  575. 

6SO-9     Hollister    v.    U.    S.,    145    Fed. 

773,  76  C.  C.  A.  337. 

680-12     Hollister  v.  TJ.  S.,  supra. 

681-13     Mason  v.  Terrell,  3  Ga.  App. 

348,  60   S.   E.  4;   Baker  v.  S.,  54  Tex. 

Cr.   52,  111   S.  W.   735. 
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681-14  Heiman  r.  S.  (Tex.  Cr.),  158 
S.  W.  276. 

682-20     Hollister  v.  U.  S.,  supra. 
682-22     Davis   r.    S.    (Tex.    Cr.),    106 
S.  W.  1169. 

684-33  C.  V.  Gray,  26  Pa.  Super.  110. 
684-37  Eecognizance  must  be  proved 
bv  record.  S.  v.  Delanev,  76  X.  J.  L. 
547,   70  A.  311. 

686-42  See  Moore  f.  S.,  52  Tex.  Cr. 
364,  106  S.  W.  355. 

686-43  Comp.  Wellmaker  f.  Terrell, 
3  Ga.  App.  791,  60  S.  E.  464. 
687-48  See  Moore  v.  S.  (Tex.  Cr.), 
106  S.  W.  358.  But  see  S.  v.  Holt,  145 
N.  C.  450,  59  S.  E.  64. 
688-51  Perkins  v.  Terrell,  1  Ga. 
App.  250,  58  S.  E.  133.  See  Bird  r.  Ter- 
rell, 128  Ga.  386,  57  S.  E.  777;  Wood- 
ring  r.  S.,  53  Tex.  Cr.  17,  108  S.  W. 
371. 

Cannot  be  shown  by  parol. — ^Edwards  v. 
S.,  39  Okla.  605,  136  P.  577. 


RECORDS 

School  register,  716-1;  Abstract  and  in- 
dex of  deeds,  730-67;  Certificate  of  in- 
crease of  capital  stocTc  of  foreign  cor- 
poration, 80'8-90;  Sworn  copy  of  certified 
copy,  862-51;  Photographic  copy,  864- 
58;  Genuineness  of  seal,  897-22;  Sched- 
ules of  rates  filed  with  interstate  com- 
merce commission,  1008-29. 
716-1  Hogarth  S.  Co.  v.  Co.,  174  Fe<l 
278;  Parrish  V.  C,  136  Ky.  77,  123  S. 
W.  339;  S.  V.  Salmon,  216  Mo.  466,  115 
S.  W.  1106. 

School  register  required  to  be  kept, 
showing  names  and  ages  of  pupils,  open 
to  the  public,  is  competent  as  an  offi- 
cial register  to  prove  facts  properly 
recorded.  Levels  v.  E.  Co.,  196  Mo. 
606,  94  S.  W.  275.  See  Priddy  v.  Boice, 
201  Mo.  309,  99  S.  W.  1055. 
Land  office  tract  book. — 'Nurnberger  v. 
IT.  S.,  136  Ped.  721,  84  C.  C.  A.  377. 
See  Allon  v.  Kidd,  197  Mass.  256,  84 
N.  E.  122. 

716-2  King  V.  Ins.  Co.,  133  Mo.  App. 
612,  114  S.  W.  63;  S.  v.  Pabst,  139 
Wis.  561,  121  N.  W.  351.  Comp.  Mc- 
Inernev  V.  U.  S.,  143  Fed.  729,  74  C. 
C.  A.  655. 

716-4  Grenada  C.  C.  A.  -Co.  v.  At- 
kinson, 94  Miss.  93,  47  S.  644.  See  Me- 
Tnernev  V.  U.  S.,  143  Fed.  729,  74  C. 
C.  A.  655;  Priddy  r.  Boice,  201  Mo.  309, 
99  S.  W.  1055.'  But  see  Big  Thomp- 
son, etc.  Co.  V.  Mayne   (Colo.),  91  P. 


44;  Gorham  v.  Settegast,  44  Tex.  Civ. 
254,  98  S.  W.  665;  infra,  740-8. 
716-5  Mclnerney  r.  U.  S.,  143  Fed. 
729,  74  C.  C.  A.  655;  Hudson  v.  Her- 
man, 81  Kan.  627,  107  P.  35;  C.  v. 
Snyder,  40  Pa.  Super.  485.  See  Priddy 
V.  Boice,  201  Mo.  309,  99  S.  W.  1055. 
Comp.  Big  Thompson,  etc.  Co.  v.  Mayne 
(Colo.),  91  P.  44.  But  see  infra,  720-19. 
717-6  Comp.  Slaughter  v.  Cooper,  56 
Tex.  Civ.  169,  121  S.  W.  173. 
717-8  Grenada  C.  C.  Co.  v.  Atkin- 
son (Miss.),  47  P.  644;  S.  f.  McDonald, 
55  Or.  419,  104  P.  967. 
718-11  Curry  v.  Lehman,  57  Fla. 
385,  49  S.  673. 

719-14  Swan  r.  Indianola,  142  la. 
731,  121  N.  W.  547. 
719-15  P.  V.  Ezell,  155  111.  App.  298. 
720-18  Cojitra,  Buffalo  L.,  T.  &  S. 
Co.  t\  Co.,  121  N.  Y.  S.  900,  foil.  Mar- 
tin V.  Barbour,  34  Fed.  701,  and  disap. 
Supervisors  v.  Betts,  53  Hun  638,  6 
N.   Y.  S.   934. 

A  deed  is  admissible  though  not  re- 
corded until  after  commencement  of 
suit.  Smith  r.  Worlev,  10  Ga.  App.  469, 
73  S.  E.  428. 

720-19  Big  Thompson,  etc.  Co.  v. 
Mavne  (Colo.),  91  P.  44;  In  re  Jones, 
130'  la.  177,  106  N.  W.  610;  Allen  v. 
Kidd,  197  Mass.  256,  84  N.  E.  122; 
Havholm  v.  Iron  Wlvs.,  144  N.  Y.  S. 
836;  In  re  Thorp's  Will,  150  N.  C.  487, 
64  S.  E.  379;  U.  S.  r.  Doria,  1  P.  R. 
Fed.  417;  S.  v.  Flagstad,  25  S.  D.  337, 
126  N.  W.  585;  Davis  v.  Davis,  24  S. 
D.  474,  124  N.  W.  715;  Eitchie  L.  Co. 
r.  Nutter,  66  W.  Va.  444,  66  S.  E.  646. 
Comp.  P.  V.  Lindley,  37  Colo.  476,  86 
P.  352. 

See  Monarch  M.  Co.  r.  E.  Co.,  127  la. 
511,  103  N.  W.  493.  But  see  supra, 
716-5. 

Police  record  of  city  lights  not  burn- 
ing on  particular  nights,  made  up  from 
reports  telephoned  in  either  by  police- 
men or  others  observing  fact,  incom- 
petent to  prove  facts  shown  thereby. 
Tavlor  r.  Jackson,  151  Mich.  639,  115 
N."W.  977. 

721-21  Molyneux  t\  Grimes,  78  Kan 
830,  98  P.  278. 

721-22  Wilson  r.  -Johnson.  152  Ala, 
614,  44  S.  539;  Dutton  v.  Stoughton, 
79  Vt.  361,  65  A.  91. 
722-25  Flint  Eiv.,  etc.  Co.  v.  Smitli, 
134  Ga.  627,  68  S.  E.  436:  S.  r.  Cole, 
156  K  C.  618,  72  S.  E.  221;  Goss  v. 
Herman,  20  N.  D.  295,  127  N.  W.  78; 
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Allen  V.  Clearman  (Tex.  Civ.),  128  S. 
W.  1140;  White  v.  McCullough,  56  Tex. 
Civ.  383,  120  S.  W.  1093.  See  Globe 
M.  L.  Ins.  Co.  V.  Meyer,  118  111.  App. 
155;  Washington  F.  Sem.  v.  Borough, 
18  Pa.  Super.  555.  Comp.  Scott  r.  Wil- 
liams, 74  Kan.  448,  87  P.  550. 
Records  in  public  office  transcribed  and 
transmitted  to  another  such  office  pur- 
suant to  law  public  records  though  it 
does  not  appear  who  made  them  nor 
how  they  cam©  to  be  in  former  office. 
Board  v.  Patrick,  18  Wyo.  130,  107  P. 
748 

723-28  See  Maher  v.  Ins.  Co.,  110 
App.  Div.  723,  96  N.  Y.  S.  496. 
723-29  Big  Thompson,  etc.  Co.  v. 
Mavne  (Colo.),  91  P.  44;  Sullivan  v.  E. 
Co.',  167  111.  App.  152;  Tourtelot  v. 
Booker  (Tex.  Civ.),  160  S.  W.  293.  See 
Ex  parte  Von  Vetsera,  7  Cal.  App.  136, 
93  P.  1036. 

724-35  S.  v.  Flagstad,  25  S.  D.  337, 
126  N.  W.  417.  Comp.  Eeeder  v.  Jones, 
6  Penne.  (Del.)  66,  65  A.  571. 
725-38  See  Jonesboro  &  K.  Co.  v. 
Board,  80  Ark.  316,  97  S.  W.  281, 
board  of  directors  of  levy  district. 
725-39  Norris  v.  McFadden,  159 
Mich.  424,  124  N.  W.  54.  Comp.  Allen 
V.  Kidd,  197  Mass.  256,  84  N.  E.  122; 
Dickinson  v.  Smith,  134  Wis.  6,  114 
N.   W.   133. 

725-40     Ida  Grove  v.   Co.    (la.),   125 
N.  W.  866,  plans  for  city  hall. 
725-41     Grafton  t\  E.   Co.,   16  N.  D. 
313,  113  N.  W.  598;  Whaley  v.  Vidal, 
27  S.  D.  627,  132  N.  W.  242. 
Original  ordinance  book  competent  to 
prove   ordinances  therein.     Plummer  V. 
E.  Co.  (Ind.  App.),  104  N.  E.  601.     See 
also  vol.  8,  p.  818-45. 
725-42     Leavitt    v.    'Somerville,    105 
Me.  517,  75  A.  54. 

726-44  Pilkins  v.  Hans,  87  Neb.  7, 
126   N.    W.    864. 

726-45  Bertram  v.  Witherspoon,  138 
Ky.  116,  127  S.  W.  533  (census);  Tuck- 
er V.  McKay,  131  Mo.  App.  728,  111  S. 
W.  867. 

727-47  €linchfield  C.  Corp.  v.  Stein- 
man,  213  Fed.  557  [(C.  C.  A.)  index  to 
a  deed  record  is  part  of  the  record]; 
Nelson  v.  S.,  151  Ala.  2,  43  S.  966  (rec- 
ord of  marriage  licenses) ;  Walrond  v. 
Noyes,  82  Kan.  118,  107  P.  795.  See 
Eeeder  v.  Jones,  6  Penne.  (Del.)  66, 
65  A.  571  (record  of  licenses) ;  Keller 
r.  Harrison,  139  la.  383,  116  N.  W. 
327;  Camp  v.  League  (Tex.  Civ.),  93  S. 
W.  1062  (surveyor's  field  notes). 


Eminent  domain  proceedings. — Mendo- 
cino County  V.  Peters,  2  Cal.  App.  24, 
82  P.  1122. 

727-48  P.  r.  Davis,  171  Mich.  241, 
137  IS.  W.  61.  See  Sawyer  v.  Stilson, 
146  Ta.  707,  125  N.  W.  822. 
727-49  Presumed,  after  lapse  of 
time,  ancient  surveys  recorded  by  au- 
thority, notwithstanding  informality  in 
certificate.  Lexington  v.  Hoskins,  96 
Miss.  163,  50  S.  561. 
727-50  In  re  Drainage  Dist.,  146  la. 
564,  123  N.  W.  1059. 
728-52  Baker  v.  Gaskins,  10  Ga. 
App.  679,  73  'S.  E.  1075;  Churchill  V. 
Jackson,  132  Ga.  666,  64  S.  E.  691;  P. 
V.  E.  Co.,  243  111.  217,  90  N.  E.  730; 
Ashenfelter  v.  Selling,  141  la.  512,  119 
N.  W.  984;  Hudson  v.  Herman,  81  Kan. 
627,  107  P.  35.     . 

Entries  required  unchangeable  by  offi- 
cer because  of  error  in  finding;  must 
remain  until  judicially  found  wrong, 
and  are  evidence  in  favor  of  taxpayer. 
Burchardt  v.  Scofield,  141  la.  336,  117 
N.  W.  10'61. 

728-53  Matthewson  v.  Hevel,  82 
Kan.  134,  107  P.  768  (to  show  owner- 
ship in  tax  proceedings) ;  Houston  v. 
Stewart,  40  Tex.  Civ.  499,  90  S.  W.  49; 
Wilkinson  v.  Linkous,  64  W.  Va.  205, 
61  S.  E.  152.  See  Gayle  v.  Comrs.,  155 
Ala.  204,  46  S.  261. 

729-56  Nashville,  etc.  E.  Co.  1>. 
Garth,  155  Ala.  311,  46  S.  583  (unless 
owner  gave  assessment) ;  'C.  v.  Tryon, 
31  Pa.  Super.  146. 

729-61  Eipton  v.  Brandon,  80  Vt. 
234,  67  A.  541,  dist.  Hubbard  v.  Moore, 
67  Vt.  532,  32  A.  465. 
729-62  Eipton  v.  Brandon,  supra. 
730-66  S.  t'.  Day,  108  Minn.  121,  121 
N.  W.  611,  seal  of  court  need  not  be 
affixed    to   jurat. 

730-67     Blaha  v.  Borgman,  142  Wis. 
43,  124  N.  W.  1047. 
Abstract  and  index  of  deeds  competent 
secondary    evidence.      Einstein    v.    Co., 
132  Mo.  App.  82,  111  'S.  W.  859. 
732-73     Arnold    v.    Hussen,    111    Me. 
224,  88  A.  724;  Scott  v.  E.  Co.,  43  Or. 
26,  72  P.  594;   Kolodrianski  v.   Co.,  29 
E.  I.  127,  69  A.  505   (of  city). 
Weather  records  voluntarily  kept,  in- 
admissible.     Monarch    Mfg.    Co.    v.   R. 
Co.,  127  la.  511,  103  N.  W.  493. 
732-75     Garrett    v.    Winterich    (Ind. 
App.),  87  N.  E.  161;   Priddy  v,  Boice, 
201  Me.  309,  99  S.  W.  1005;  C.  v.  Dorr, 
216  Mass.  314,  103  N.  E.  902;  Nolt  v. 
Crow,  22  Pa.  Super.  113, 
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732-76  Ball  v.  Flora,  26  App.  Cas. 
(D.  C.)    394. 

733-77  In  re  Goodrich  (1904),  Prob. 
D.  (Eng.)  138  (to  prove  date  as  well 
as  fact  of  birth;  disap.  In  re  Wintle, 
L.  E.  9  Eq.  373);  Murray  r.  Supreme 
Hive,  112  Tenn.  664,  80  S.  W.  827.  See 
vol.  8,  p.  469,  n.  78,  and  supplement 
thereto. 

Competent  as  to  all  facts  rocited  if 
law  requires  them  reported.  S.  r.  Mc- 
Donald, 55  Or.  419,  104  P.  967. 
Undertaker's  report,  inadmissible. 
Globe  M.  L.  Ins.  Co.  v.  Meyer,  118  111. 
App.  155. 

Foreign  record. — See  Pirrung  v.  Assn., 
104  App.  Div.  571,  93  N.  Y.  S.  575. 
733-79  Bilkovie  v.  Loeb,  156  App. 
Div.  719,  141  N.  Y.  S.  279.  See  In  re 
Kennedy,  82  Misc.  214,  143  N.  Y.  S. 
404.  See  Maher  v.  Ins.  Co.,  110  App. 
Div.  723,  96  N.  Y.  S.  496. 
734-80  Finer  f.  Nichols,  122  Mo. 
App.  497,  99  S.  W.  808  (by  statute) ;  S. 
V.  Pabst,  139  Wis.  561,  121  N.  W.  351. 
Comp.  Eohloff  i\  Assn.,  130  Wis.  61, 
109  N.  W.  989. 

By  statute. — Vanderbilt  v.  Mitchell,  72 
N.  J.  Eq.  910,  67  A.  97,  14  L.  E.  A. 
(N.  S.)  304. 

734-83  S.  r.  Payne,  223  Mo.  112,  122 
S.  W.  1062. 

735-87  Huckabee  v.  S.,  7  Ga.  App. 
677,  67  S.  E.  837;  S.  v.  Dowdv,  145  N. 
C.  432,  58  S.  E.  1002.  See  'S.  v.  Schaef- 
fer,  74  Kan.  390,  86  P.  477;  S.  r.  Nip- 
pert,  74  Kan.  371,  86  P.  478. 
As  privileged  communications. — Seo 
Mever  v.  Ins.  Co.,  127  Wis.  293,  106  N. 
W.'l0S7. 

735-88     S.  i:  Hall,  16  S.  W.  6,  91  N. 
W.  325,  record  of  nionev  orders. 
735-89     In    re    McCle'llan,    20    S.    D. 
498,  107  N.  W.  681,  enlistment  records 
of   British   army. 

736-90  Lattig  t\  Scott,  17  Ida.  506. 
107  P.  47;  Dent  v.  Simjison,  81  Kan. 
217,  105  P.  542;  Scott  r.  Williams.  74 
Kan.  448,  87  P.  550;  Ilackbarth  r. 
Gordon  (Tex.  Civ.),  120  S.  W.  591; 
Sullivan  r.  Solis,  52  Tex.  Civ.  464,  114 
S.  W.  456  (of  resurvev).  See  Austin 
V.  Whitcher,  135  la.  733,  110  N.  W. 
910;  Camp  r.  League  (Tex.  Civ.),  92 
S.  W.  1062  (surveyor's  field  notes). 
Covip.  Keller  r.  Harrison,  139  la.  383, 
116  N.  W.  327. 

Must  show  survey  made  legally. — Clark 
t?.  McAtee,  227  Mo.  152,  127  S.  W. 
37. 


736-92  Strickland  v.  S.,  171  Ind. 
6-12,  87   N.  E.  12. 

736-93     See  Mclnerney  r.   U.  8.,   143 
Fed.   729,  74  C.  C.  A.  655. 
737-94     Hogarth    S.    Co.    v.    Co..    174 
Fed.  278. 

738-96  Post  V.  Lady  Jane,  1  Haw. 
286. 

738-98     Layton    v.   Kraft,    111    App. 
Div.  842,  98  N.  Y.  S.  72.    See  Casley  r. 
Mitchell,   121  la.  96,  96  N.  W.  725. 
738-99     See  vol.  5,  p.  272,  n.  63,  and 
sui>iilement  thereto. 

739-2  See  Gorham  v.  Settegast,  44 
Tex.  Civ.  254,  98  S.  W.  665. 
740-5  Delaney  i\  Co.,  202  Mass.  359, 
88  N.  E.  773.  See  Franklin  r.  E.  Co., 
74  S.  C.  332,  54  S.  E.  578. 
740-6  Eecord  must  be  made  by  per- 
son doing  the  examining.  Mever  r.  E. 
Co.,  152  App.  Div.  709,  137  N.  Y.  S. 
529.  See  also  vol.  5,  p. "273,  n.  66;  vol. 
14,  p.  710. 

740-7  Census. — Gregory  v.  Wood- 
bery,  53  Fla.  566,  43  8.  504. 
740-8  Census  report.  —  Competent 
onlv  to  prove  facts  of  public  nature. 
Campbell  v.  Everhart,  139  N.  C.  503, 
52  S.  E.  201. 

Census  roll  as  distinguished  from  report 
incompetent  to  prove  facts  of  private 
nature.  Campbell  v.  Everhart,  supra; 
GorTiam  v.  Settegast,  44  Tex.  Civ.  2.54, 
98  S.  W.  665  (original  roll  incompetent 
to  prove  existence  of  persons  named 
therein,  their  family  relationship,  ages, 
or  other  matters  of  pedigree).  But  see 
Levels  t:  E.  Co.,  196  Mo.  606,  94  S.  W. 
275;  and  contra,  Priddy  r.  Boice,  201 
Mo.  309,  99  S.  W.  1055 '(copies  of  orig- 
inal lists  certified  by  secretary  of  in- 
terior competent  to  show  ages  of  mem- 
bers of  family),  dixt.  Ilegler  r.  Faulk- 
ner, 153  U.  S".  109;  Murrav  c.  Supreme 
Hive,  112  Tenn.  664,  80*  S.  W.  827. 
Comp.  Maher  r.  Ins.  Co.,  110  App.  Div. 
723,  96  N.  Y.  S.  496,  holding  certified 
copy  of  census  of  Ireland  incomi>etent 
to  prove  age  because  it  was  contradic- 
tory on  its  face  and  was  hearsay  under 
the  principle  discussed  in  "Becords." 
p.  733.  n.  79. 

741-12  S.  r.  E.  Co.,  141  N.  C.  846, 
5}   S.   E.  2P4. 

Presumed  reports  to  railroad  commis- 
sion re(iuired.  Chicago,  etc.  E.  Co.  ''. 
Rislev,  .55  Tex.  Civ.  66,  119  S.  W.  S97. 
741-15  Finberg  r.  Gilbert  (Tex. 
Civ.),  124  S.  W.  979.  See  Washington 
F.  Sem.  V.  Borough,  IS  Pa.  Super.  555. 
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743-16  Ship's  manifest  delivered  to 
immigration  office  (pursuant  to  act  of 
Congress  requiring  ship 's  commander 
and  agent  to  report  to  inspection  offi- 
cers name,  nationality,  last  residence 
and  destination  of  alien  immigrants) 
and  kept  as  a  record  of  such  office  is 
competent  evidence  of  facts  shown 
thereby  relating  to  name,  sex,  age,  na- 
tionality, last  residence,  destination  and 
occupation  of  persons  landed  from  ship. 
Melnernev  r.  U.  S.,  143  Fed.  729,  74 
C.  C.  A.  655. 

Approval  of  report  made  to  legislature 
presumed  from  reception  and  publica- 
tion, no  formal  action  required.  Green- 
ough  v.  Narragansett,  29  E.  I.  380,  71 
A.  594. 

742-17  See  U.  S.  v.  Hempstead,  153 
Fed.  483;  Big  Thompson,  etc.  Co.  v. 
Mayne  (Colo.),  91  P.  44;  McClure  v. 
County,  19  Colo.  1'22,  34  P.  763.  Comp. 
Eio  Grande  Co.  v.  Catlin,  40  Colo.  450, 
94  P.  323. 

Government  inspector's  report. — ^Illi- 
nois C.  E.  Co.  V.  Holt,  29  Ky.  L.  E. 
135,  92  S.  W.  540. 

742-18  Certified  copy  of  report  of 
state  mine  insyjector  competent,  by  stat- 
ute. Andricus  r.  Co.,  28  Ky.  L.  E. 
704,  90   S.  W.  233. 

743-19  Comp.  cases  under  740-7,  su- 
pra. 

744-22  Davidson  v.  Eyle,  103  Tex. 
209,  124  S.  W.  616. 

745-27  Certificates  of  election.  See 
rieener  v.  Johnson,  38  Ind.  App.  334, 
77  N.  E.  366. 

745-28  Comp.  Trimble  i'.  Borroughs, 
41  Tex.  Civ.  554,  95  S.  W.  614. 
745-30  See  1013-45,  infra. 
746-32  See  Flynt  v.  Taylor  (Tex. 
Civ.),  91  S.  W.  864;  Trimble  v.  Bor- 
roughs, 41  Tex.  Civ.  554,  95  S.  W.  614. 
746-34  Dees  v.  Smith,  55  Fla.  652, 
46  S.  173  (endorsement  of  date  com- 
plaint filed) ;  Walrond  v.  Noyes,  82 
Kan.  118,  107  P.  795  (notation  in  rec- 
ord). 

Date  of  making  record. — Mansfield  t\ 
Johnson,  51  Fla.  239,  40  S.   196. 
750-53     See  S.  v.  Costa,  78  Vt.  19'8, 
62  A.  38. 

751-60  Comp.  Nurnberger  v.  TJ.  S., 
156  Fed.  721,  84  C.  C.  A.  377. 
751-61  Millner  r.  S.  (Tex.  C^r.),  162 
S.  W.  348.  See  O'Connor  v.  Board,  17 
Ida.  346,  106  P.  560. 
752-64  Tate  v.  Eose,  35  Utah  229, 
99  P.  1003. 


753-67     Vadeboncoeur      v.      HannoU, 

159  Ala.   617,  49  S.   292. 
753-69     Whitman      v.     Giesing,     224 
Mo.  600,  123  S.  W.  1052. 
Admissible  to  identify  grantee  in  the 
recorded   deed.     Pillsbury  v.  Beresford, 
58  Wash.  656,  109  P.  193. 
In  Texas,  ''there  seems  to  be  no  stat- 
ute making  deed  records  admissible  in 
evidence.     If  by  any   rule   of  common 
law  they  are  admissible  under  certain 
circumstances   (Styles  v.  Gray,  10  Tex. 
503;    Hardin    v.    Blackshear,'    60    Tex. 
135),   nevertheless   they   are    secondary 
evidence  only,  and,  as  no  proper  predi- 
cate was  established  for  the  introduc- 
tion   of    the    deed    in    question,    plaint- 
iffs'  objection   thereto  for  that   reason 
was    properly    sustained."      Producers 
Oil    Co.    v.    Bean    &    Markowitz    (Tex 
Civ.),  147  S.  W.  1166. 
754-70     McBride  v.   Lowe,   175   Ala 
40'8,   57    S.    832;    Akins   v.   Adams,    256 
Mo.  2,  164  S.  W.   603;   Harlan  v.  Har 
Ian    (Tex.   Civ.),   125   S.  W.  950. 
754-71     Hall  r.  Crowley,  12  Cal.  App, 
30,  106  P.  426. 

754-73     Embree  v.  Emerson,  37  Ind 
App.    16,    74    N.    E.    44,    1110;    Bennett 
V.  C,  133  Ky.  452,  118  S.  W.  332. 
754-74     Tucker    r.    Duncan,    224   HI. 
453,  79  N.  E.  613. 

755-77     To  show  recordation.  Brucke 
r.  Hubl^ard,  74  S.  C.  144,  54  S.  E.  249. 
Comp.  infra,  919-35. 
755-78     McBride    V.    Lowe,    175    Ala. 
408,  57  S.  832;  Richards  r.  Bussell,  70 
Wash.  554,  127  P.  198,  129  P.  90. 
756-80     Bledsoe    v.    Haney,    57    Tex. 
Civ.  285,  122  S.  W.  455;   Cobb  v.  Dun- 
levie,  63  W.  Va.  398,  60  S.  E.  384. 
757-81     Bledsoe   v.    Haney,    57    Tex. 
Civ.  285,  122  S.  W.  455. 
757-85     Veatch  r.  Grav,  41  Tex.  Civ. 
145,  91   S.  W.   324;    Jones  V.   Neal,  44 
Tex.  Civ.  412,  98  S.  W.  417;  Townsend 
V.  Downer,  32  Vt.  183. 
757-86     Ammons    v.   Dwyer,    78    Tex. 
639,  15  S.  W.  1049. 

758-87  Standard  M.  Ins.  Co.  v.  Co., 
167  Fed.  119,  92  C.  C.  A.  571;  Oliver 
V.  S.,  7  Ga.  App.  695,  67  S.  E.  886; 
Comans  v.  Tapley,  101  Miss.  203,  57  S. 
567;  S.  V.  Payne,  223  Mo.  112,  122  S. 
W.  1062;  S.  V.  Hall,  158  Mo.  App.  123, 
138  S.  W.  45;  Kimmons  v.  Abraham 
(Tex.  Civ.),  158  S.  W.  256;  Huff  v.  Mc- 
Michael  (Tex.  Civ.),  127  S.  W.  574. 
758-92  Williamson  V.  Coal  Co.  (W. 
Va.),  78  S.  E.  94. 
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759-94  Comp.  Mclnerney  v.  U.  S., 
143  Fed.  729,  74  C.  C.  A.  655. 
Indictment  proper  part  of  judgment 
roll  of  former  conviction  introduced 
for  impeachment.  Ball  r.  U.  S.,  147 
Fed.  32,  78  C.  C.  A.  126. 
760-95  Final  docket,  no  record. 
Wynn  V.  McCraney,  156  Ala.  680,  46 
S.'854. 

761-97  In  re  McNeil's  Est.,  155  Cal. 
333,  100  P.  1086,  affidavit  for  publica- 
tion and  order  granted  thereon. 
761-98  Contra,  Millie  I.  M.  Co.  v. 
MeKinney,  172  Fed.  42;  96  C.  C.  A. 
156. 

Opinion  of  appellate  court  by  judge 
thereof,  which  expresses  order  in  ac- 
cordance with  it  will  be  signed  by 
court,  no  part  of  record.  S.  v.  Butler, 
151  N.  C.  672,  65  S.  E.  993. 
Statement  of  facts  in  caxise  on  file 
in  supreme  court  admissible.  Rushing 
r.  Lanier,  51  Tex.  Civ.  278,  111  S.  W. 
1089. 

761-99  Contra,  it  seems.  Alexander 
V.  Alexander,  94  Ark.  438,  127  S.  W. 
740.  Comj).  Dowd  r.  S.,  52  Tex.  Cr. 
563,  108  S.  W.  389. 

761-2     See   Mansfield    v.   Johnson,    51 
Fla.  239,  40  S.  196. 
763-9     P.    r.    Oppenheimer,    156    Cal. 
733,   106  P.  74. 

All  record  should  be  offered  if  sought 
to  imj)each  judgment  for  lack  of  juris- 
diction. Del  Campo  t>.  Camarillo,  154 
Cal.  647,  98  P.  1049. 
Record  in  suit  between  other  parties 
admissible  to  show  scope  of  decision 
as  precedent.  Kahn  v.  Co.,  161  Fed. 
495.  88  C.  C.  A.  437. 
764-14  Toombs  v.  Spratlin,  127  Ga. 
766,  57  .S.  E.   .59. 

764-15  Comp.  S.  r.  Call,  100  Me.  403, 
61  A.  833. 

764-16     Avres     v.    Patton,     51     Tex. 
Civ.  186,  111  S.  W.  1079,  contradictory 
recitals  in   execution. 
765-18     See  Ex  parte  Drake,  55  Tex. 
Cr.   233.   116   S.  W.   49. 
Signature  of  judge  to  order  in  record, 
Tiiade  by  clerk  and  not  required  signed, 
disregarded    and    entry    effectuated    as 
evidence.     Plains  L.  &  I.  Co.  V.  Lynch, 
3S  Mont.  271,  99  P.  847. 
765-19     Fabien   r.   Grabow,   134  Mo. 
App.  193,  114  S.  W.  SO. 
765-31     Lalor    r.    Tooker,    130    App. 
Div.  11,  114  N.  Y.  S.  403;  Muckenfuss 
r.  S.,  55  Tex.  Cr.  216,   117  S.  W.   853. 
Comp.  880-23,  infra. 
766-23     Georgia  Eng.   &   Constr.   Co. 


f.  Horton  &  Smith,  135  Ga.  58,  68  S. 
E.  794.  See  Sellers  f.  Page,  127  Ga. 
633,  56  S.  E.  1011,  original  record  of 
court  trying  case,  competent. 
768-27  See  Gent  v.  S.,  57  Tex.  Cr. 
414,  123  S.  W.  594. 

Judgment  roll  in  another  action  be- 
tween same  parties,  admissible  to  show 
existence  of  lost  exhibit.  Monahan  v. 
Co.,  114  N.  Y.  S.  862. 
768-32  Blocker  r.  Owensboro,  33  Ky, 
L.  R.  478,  110  S.  W.  369. 
769-35  S.  r.  Neubauer,  145  la.  337, 
124  N.  W.  312  (no  presumption 
"Jesse"  and  "Joseph"  same  person); 
Despard  r.  Pearcy,  65  W.  Va.  140,  63  S. 
E.  871. 

769-37    'Columbia  B.    Co.    v.   Forgey, 
140  Mo.  App.  605,  120  S.  W.   625. 
769-38     Pattison    v.    Smith,    94    Ark. 
588,   127  S.   W.  983;   Colehour   r.  Bass, 
143   111.    App.    530. 

770-39  Norton  v.  Eeed,  253  Mo.  236, 
161  S.  W.  842.  See  also  vol.  9,  p.  941, 
n.  35;  vol.  5,  p.  542,  n.  22. 
770-40  Martin  r.  Martin.  173  Ala. 
106,  55  S.  632;  Bowman  v.  Seaman,  152 
App.  Div.  690,  137  N.  Y.  S.  568.  See 
also  vol.  9,  p.  939,  n.  28. 
770-42  Forbes  r.  Davis  (Ala.),  65 
S.  516.  See  also  vol.  9,  p.  928.  n.  96. 
771-44  Carter  r.  Frahm,  31  S.  D. 
379,  141  N.  W.  370;  Ilembree  v.  Mc- 
Farland,  55  Wash.  605,  104  P.  S37; 
Wick  V.  Eea,  54  Wash.  424,  103  P. 
462. 

Not  conclusive  of  adjudication. — Kam- 
mann  v.  Barton,  23  S.  D.  442,  122  N. 
W.    416. 

771-47  Recitals  in  sheriffs  deed  and 
clerk 's  order  for  publication  cannot 
supply  omission  of  default  judgment 
to  state  jurisdictional  facts  in  statu- 
tory proceeding.  Cooper  v.  Gunter,  215 
:\ro.  558,  114  8.  W.  943. 
772-48  Coombs  r.  Cook.  35  Okla. 
326,  129  P.  698;  Smallev  v.  Paine  (Tex. 
Civ.),  130  S.  W.  739.  ■ 
772-49  Bailie  r.  Co.,  55  Tex.  Civ. 
473,  119  S.  W.  325  (to  show  identity  of 
person  whose  estate  administered). 
Record  conclusive  to  show  nothing 
done  except  what  it  shows  and  manner 
in  which  that  was  done.  Gradeu  V. 
Mais,  77  Kan.  702,  95  P.  412. 
773-53  S.  r.  Overton.  85  N.  J.  L. 
287.  88  A.  689;  Lowellville  C.  M.  Co. 
r.  Zappio,  80  O.  St.  458,  89  N.  E.  97. 
775-65  Comp.  Palmer  v.  Parker,  52 
Fla.  389,  42  S.  398. 
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776-71     Contra.    M.,  K.  &  T.  E.   Co. 

r.  Hindman  (Kau.),  HO  P.  102. 
778-75     Hennanson   v.  Goodyear,  139 
111.  App.  374;  Horton  V.  Haralson,  130 
La.  1003,  5S'  S.  858. 
Control   minutes   by   judge   in    docket. 
Spain    V.   'S.,    59    Tex.    Cr.    538,    128    S. 
W.    904.      Clerk's    personal    memoran- 
dum book  incompetent.     Ex  parte  Von 
Vetsera,  7  Cal.  App.  136,  93  P.  1036. 
778-76     'See  Mansfield  r.-  Johnson,  51 
Fla.  239,  40  S.  196. 

778-77  Me  Knight  v.  Ballif,  45 
Colo.  138,  100  P.  433;  Hector  v.  Mann, 
225  Mo.  228,  124  S.  W.  1109;  Cockrell 
V.  Schmitt,  20  Okla.  207,  94  P.  521 ;  Gib- 
son V.  Holmes,  78  Vt.  110,  62  A.  11; 
Gould  V.  Austin,  52  Wash.  457,  100  P. 
1029.  Comp.  Ex  parte  Von  Vetsera, 
7  Cal.  App.  136,  93  P.  1036. 
779-78  Cockrell  v.  Schmitt,  20  Okla. 
207,  94  P.  521.  Comp.  Teague  v.  Swasey, 
46  Tex.  Civ.  151,  102  S.  W.  458. 
Where  record  not  made  up,  minutes  ad- 
missible. S.  V.  Warady,  77  K  J.  L. 
348    72  A.  37. 

780-81  O'Neil  v.  Adams,  144  la.  38'5, 
122  N.  W.  976  (though  some  recitals 
admitted  incorrect) ;  S.  v.  Knowles,  98 
Me.  429,  57  A.  588;  S.  v.  Warady,  78 
N.  J.  L.  687,  75  A.  977;  S.  v.  WaTrady, 
77  N.  J.  L.  348,  72  A.  37.  See  Mc- 
Inerney  v.  U.  'S.,  143  Fed.  729,  735,  74 
C.  C.  A.  655.  But  see  S.  v.  Powell,  5 
Penne.  (Del.)  24,  61  A.  966.  Comp. 
Warburton  v.  Gourse,  193  Mass.  203,  79 
N.  E.  270. 

782-86     Shelton  v.  Franklin,  224  Mo. 
342,  123  S.  W.  1084;  Gillean  v.  Wither- 
spoon  (Tex.  Civ.),  121  S.  W.  909. 
784-96     Devine    v.    Kilcommons,    122 
]Sr.  Y.   S.   260. 

Inadmissible    to    contradict    recital    of 
journal.      McNeal     v.     Kitterbusch,     29 
Okla.   223,  116  P.   778. 
785-98     See  East  Coast  L.  Co.  v.  Co., 
55  Fla.  256,  45  S.  826. 
786-1     Town  of  Ormond  v.  Shaw,  50 
Fla.  445,  39  S.  108,  assessment  records. 
787-8     Wliitwell  v.  Wright,  136  App. 
Div.   246,   120  N.   Y.  S,    1065.     See  In 
re  Pearson,  19  Phila.   (Pa.),  128. 
788-9    Watkins  v.  Co.   (Ky.),  119   S. 
W.  225;  Letcher  v.  Bk.,  134  Ky.  24,  119 
S.  W.  236.    Contra,  Whitwell  V'.  Wright, 
115  N.  Y.  S'.  48. 

788-10  Johnston  v.  Sexton,  159  Fed. 
70,  86  C.  C.  A.  260;  Weaver  v.  Tuten, 
138  Ga.  101,  74  S.  E.  835;  Citizens'  Bk. 
r.  Warfield,  85  Neb.  328,  123  N.  W.  315; 
Taylor  v.  Taylor,  54  Or.   560,   103  P. 


524,  cit.  text;  Beall  v.  Chatham  (Tex. 
Civ.),  94  S.  W.  1086  (bankruptcy).  See 
Sims  V.  S.,  -54  Fla.  100,  44  S.  737;  In 
re  Pearson,  19  Phila.  (Pa.)  59. 
Complete  record  essential  to  overcome 
presumption  in  favor  of  jurisdiction. 
Wood   V.   Browning,   176  Fed.   273,   100 

C.  C.  A.  161. 

789-12     See  In  re  Pearson,  19  Phila. 
(Pa.)    59;   Farrell   v.  Phillips,  140  Wis. 
611,  123  N.  W.  117. 
789-15     Comp.    Chicago,    etc.   E.    Co. 
V.    Grantham,    165    Ind.   279,    75   N.   E. 
265,  and  infra,  '894-2. 
790-16     See    Palmer    v.    Parker,    52 
Fla.  389,  42  S.  398. 
790-18     Monk  v.  R.  'Co.,  166  Mo.  App. 
692,  150  S.  W.  1087. 
Jurisdiction  admitted,  judgment  admis- 
sible  without  judgment   roll.    Hibernia 
S.  &  L.  Soc.  V.  Boyd,  155  Cal.  193,  100 
P.  239. 

792-19  Mich.  &  A.  L.  Co.  v.  Bulling- 
ton,  10'6  Ark.  25,  152  S.  W.  999;  Pat- 
terson V.  Drake,  126  Ga.  478,  55  S.  E. 
175.  See  Sims  v.  S.,  54  Fla.  100,  44  P. 
737;  Pontier  v.  S.,  107  Md.  384,  68  A. 
1059. 

793-20  Palmer  v.  Parker,  52  Fla. 
389,  42  S.  398;  Oliver  v.  Gimbel,  38 
Okla.  50  132  P.  144.  Comp.  Wood  v. 
Browning,  176  Fed.  273,  100  C.  C.  A. 
161. 

Statute  dispensing  with  necessity  for 
producing  remainder  of  record  in  case 
of  judgments  "rendered  and  entered  in 
the  circuit  courts"  does  not  apply  to 
abstract  of  justice's  judgment  filed 
with  clerk  of  circuit  court  although  it 
thus  becomes  a  judgment  of  latter. 
Palmer  v.  Parker,  52  Fla.  98'9,  42  S. 
398. 

794-25  See  Palmer  v.  Parker,  supra. 
794-27  Wallace  v.  Wallace,  141  la. 
306,  119  N.  W.  752. 

795-32  See  Ayres  v.  Patton,  51  Tex, 
Civ.  186,  111  S.  W.  1079;  vol.  4,  p.  836. 
796-34  Despard  v.  Pearcy,  65  W.  Va. 
140',  63  S.  E.  871. 

797-36     Parks  i\  Both,  25  Colo.  App. 
296,  137  P.  76;  Empire,  etc.  Co.  v.  Gib- 
son, 23  Colo.  App.  344,  129  P.  520. 
798-40     In  re  Peterson's  Est.,  22  N. 

D.  480,  134  N.  W.  751.     See  Flynt  V. 
Taylor  (Tex.  Civ.),  91  S.  W.  864. 
798-41     Certified  copy  of  foreign  rec- 
ord.    In   re  Peterson's  Est., "22   N.  D. 
480,  134  K  W.  751. 

799-42  Smithers  n.  Lowrance,  100 
Tex.  77,  93  S.  W.  1064  (statement  of 
custodian  to  witness  who  makes  copy 
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not  hearsay  and  sufficient  to  identify 
record),  over.  91  S.  W.  606.  Comp. 
803-66,  infra. 

799-43  S.  V.  Co.,  135  Mo.  App.  143, 
116  S.  W.  14,  omission  of  filin<r  mark 
immaterial.  See  Xelson  v.  S.,  149  Ala. 
26,  43  S.  18;  Board  v.  Patrick,  13  Wvo. 
130,   107   P.   748. 

799-44  Tully  v.  Lewitz,  50  Misc. 
350,  98  N.  Y.  S.  829.  See  Lavton  r. 
Kraft,  111  App.  Div.  842,  98  N.  Y.  S. 
72. 

799-45     Harbison,   etc.   Co.    v.   White 
(Kv),   114  S.  W.  250. 
800-46     S.  r.  Bringgold,  40  Wash.  12, 
82  P.  132. 

80()-47  Voight  r.  Woll,  110  Minn.  6, 
124  N.  W.  446. 

800-51  Crimes  f.  Greenblatt,  47 
•Colo.  495,  107  P.  1111. 
800-52  In  re  Peterson's  Est.,  22  N. 
D.  480,  134  N.  W.  751.  Contra  as  to 
foreign  record.  In  re  Peterson's  Est., 
supra. 

800-53  In  re  Drainage  Dist.,  146  la 
564,  123  N.  W.  1059  (though  amend- 
ment made  during  course  of  litigation 
■wherein  record  offered) ;  In  re  Farkash, 
8  0.  N.  P.  (N.  S.)  137. 
801-54  Parrish  v.  C,  136  Kv.  77,  123 
S.  W.  3.39;  Hill  r.  Lane,  149  X.  0.  267, 
62  S.  E.  1074.  Contra  as  to  unsigned 
pleading.  Michel  v.  Michel  (Tex.  Civ.), 
115  S.  W.  358.  See  Flynt  v.  Tavlor 
(Tex.  Civ.),  91  S.  W.  864.  Comp.  Lor- 
enz  V.  U.  S.,  24  App.  Cas.  (D.  C.)  337; 
Murphy  v.  Cady,  145  Mich.  33,  108  N. 
W.  493  (copy  of  ancient  document  ad- 
missible without  proof  of  authenticity 
of  original). 

801-55  Waterburv  Nat.  Bk.  t\  Eoed, 
231  111.  246,  83  N.  E.  1S8;  S.  v.  Kos- 
ner,  72  Kan.  87,  82  P.  720.  See  supra, 
''Judicial  Notice,"  1007-76. 
801-57  Michel  r.  Michel  (Tex. 
Civ.),  115  S.  W.  358. 
84J2-59  See  Ryan  r.  Young,  147  Ala. 
660.  41   S.  954. 

802-60  Junior  r.  S.,  76  Ark.  483,  '89 
S.  W.  467. 

802-62  See  Carp  f.  Ins.  Co.,  203  Mo. 
295.  101  S.  W.  78. 

Clerk's  certificate  not  being  available, 
the  fact  of  filing  may  bo  vshown  by  tes- 
timonv.  Gove  v.  Gove's  Admr.,  87  Vt. 
468,  89  A.  868. 

802-63     See  Swvgart  v.  Willard,  166 
Ind.  25,  76  N.  E.  755;  S.  V.  Bringgold, 
40  Wash.  12,  82  P.  132. 
803-66     Carp    v.    Ins.    Co.,    203    Mo. 
295,  101  S.  W.  78,  witness  must  have 


personal  knowledge;  attorney  in  case 
comjiotont  to  identify  pleadings,  judg- 
ment and  verdict.  See  S.  v.  Bringgold, 
40  Wash.  12,  82  P.  132,  (certification  by 
custodian  necessary  only  where  record 
attempted  to  be  proved  as  record). 
C'>m;>.  799-42.  supra. 
Affidavits  from  files  in  another  case 
sufTiciontly  identified  by  witness  not 
custodian.  Swvgart  v.  Willard,  166 
Ind.  25,  76  N.  E.  755. 
803-67  Junior  v.  S.,  76  Ark.  483,  89 
S.  W.  467. 

804-69  Grimes  v.  Greenblatt,  47 
Colo.  495,  107  P.  1111;  P.  r.  E.  Co.,  243 
111.  217,  90  N.  E.  730;  Powers  v.  R.  Co. 
(la.),  136  X.  W.  1049;  Kolterman  v. 
Chilvers,  82  Neb.  216,  117  N.  W.  405. 
806-76  Hobbs  v.  S.,  86  Ark.  360,  111 
S.  W.  264. 

806-78  Hudson  r.  Webber,  104  Me. 
429.  72  A.  184. 

S07-82  Sampson  i\  Ins.  Co.,  85  Neb. 
319,  123  N.  W.  302;,Hagan  f.  Holder- 
bv,  62  W.  Va.  106,  57  S.  E.  289. 
807-83  Pontier  v.  S.,  107  Md.  384, 
68  A.  1059;  Mever  v.  Creighton,  83  N. 
J.  L.  749.  85  A."  344. 
Certificate  inconsistent  with  record  in- 
admissil)lo  to  correct.  In  re  O 'Sulli- 
van. 137  Mo.  Api..  214,  117  S.  W.  651. 
807-85  Santana  v.  Marquez,  4  P.  R. 
Fed.  87.  See  Frugia  r.  Trueheart,  48 
Tex.  Civ.  513,  106  S.  W.  736  (recorder's 
certified  abstract  of  deeds  competent 
pecondarv  evidence);  Houston  r.  Stew- 
art, 40  Tex.  Civ.  499,  90  S.  W.  49. 
808-86  Wilkins  r.  Clawson,  50  Tex. 
Civ.  82,  110  S.  W.  103. 
808-88  See  Smithers  r.  Lowrance. 
100  Tex.  77,  93  S.  W.  1064. 
808-90  Certificate  of  increase  of  cap- 
ital stock  of  foreign  corporation  when 
made  by  secretary  of  foreign  state 
under  his  seal  as  required  by  law  of 
such  state  admissible  though  not  under 
groat  seal  and  not  authenticated  as 
provided  bv  act  of  Congress.  Person 
&  R.  Co.  r.  Lipps,  219  Pa.  99,  67  A. 
1081. 

"The  records  and  judicial  proceedings 
of  the  courts  of  any  state  or  territory, 
or  of  any  country  subject  to  the  juris- 
diction of  the  United  States,  are  re- 
quired to  be  admitted  in  evidence  in 
any  court  within  the  United  States, 
when  such  records  and  judicial  pro- 
ceedings are  attested  by  the  clerk,  and 
the  seal  of  the  court  annexed,  if  there 
be  any  seal,  together  with  a  certificate 
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of  the  judge,  chief  justice,  or  presid- 
ing magistrate,  that  the  attestation  is 
in  due  form.  Federal  Statutes  Anno- 
tated, vol.  3,  p.  37,  §905  (U.  S.  Comp. 
St.  1901,  p.  677).  'A  copy  of  a  judg- 
ment of  a  state  court  certified  by  the 
clerk  alone,  without  the  certificate  of 
a  judge,  chief  justice,  or  presiding  mag- 
istrate, that  the  attestation  was  in 
due  form  of  law,  cannot  be  admitted 
in  evidence. '  Northwestern  Mut.  Life 
Ins.  Co.  v.  Stevens,  71  Fed.  258,  18 
€.  0.  A.  107."  Ex  parte  Felker,  8 
Ala.  App.  231,  58  S.  94. 
809-91  P.  V.  R.  Co.,  231  111.  514,  83 
N.  E.  193;  Bennett  v.  C,  133  Ky.  452, 
118  S.  W.  332. 

Claims  against  county  filed  with  audi- 
tor. McOuire  P.  County,  133  la.  636, 
111  N".  W.  34. 

Copy  of  rates  filed  with  interstate  com- 
mission   best    evidence    in    defendant  '3 
power  to  produce.    Sloop  v.  Wabash  R. 
Co.    (Mo.),   84  S.  W.  111. 
809-92     Lewright   v.   Walls,   55    Tex. 
Civ.  643,  119  S.  W.  721. 
809-93     See    S.    v.    Junkin,   79   Neb. 
532,  113  N.  W.  256. 
Parol  evidence  of  matters  not  Included 
in    record    not    excluded    by    this    rule. 
Phillips  V.  W^elts,  40  Wash.  501,  82  P. 
737,    minutes  of  county  commissioners. 
810-1     P.   r.   Worges,   176  Mich.   685, 
142   N.  W.   1100. 

810-2  Highway  by  user  provable  by 
parol.  Harriman  v.  Moore,  74  N.  H. 
277,  67  A.  225. 

811-10     Action  of  grand  jurv.  Elliott 
V.  S.,  1   Ga.  App.  113,  57  S.  E.  972. 
812-20     Russell  v.  S.,  97  Ark.  92,  133 
S.  W.  188. 

812-21  Whitaker  r.  Browning  (Tex. 
Civ.),  155  S.  W.  1197;  Clawson  v.  Wil- 
kins  (Tex.  Civ.),  93  S.  W.  1086.  See 
Butt  i\  Mastin,  143  Ala.  321,  39  S. 
217. 

814-31  Wells  Fargo  &  Co.  v.  John- 
son, 20'5  Fed.  60.  But  see  Cullinan  v 
Horan,  116  App.  Div.  711,  102  N.  Y.  S, 
132. 

814-33     So.  R.  Co.  r.  Leard,  146  Ala 
349,  39  S.  449.     See  Ripton  v.  Brandon, 
■80  Vt.   234,  67  A.  541. 
815-35     Robbing    v.    Hubbard     (Tex 
Civ.),  108  S.  W.  773. 
815-39     Empire,  etc.  Co.  v.  Lanningj 
49  Colo.  458,  113  P.  491. 
815-40     Copy  of  official  county  paper 
containing  notice  of  conveyance  of  un- 
redeemed lands  sold  for  taxes,  may  be 
leceived  to  establish   prima  facie   the 


contents  of  such  notice  where  better 
evidence  is  unobtainable.  Morrow  v. 
Ingle,  89  Kan.  481,  131  P.  1184. 
815-41  Ganow  v.  Ashton,  32  S.  D. 
458,  143  N.  W.  383;  Landauer  v.  Kasik^ 
155  Wis.  376,  144  N.  W.  974.  See  also 
vol.  2,  p.  211,  n.  11. 
816-45  Northern  Alabama  R.  Co.  v. 
Feldman,  1  Ala.  App.  334,  56  S.  16; 
Partin  v.  C,  154  Kv.  /vi,  159  S.  W. 
542;  Hagan  v.  Holderbv,  62  W.  Va. 
106,  57  S.  E.  289  (qualification  of  re- 
ceiver). But  see  S.  v.  Call,  100  Me, 
403,  61  A.  833. 

Original  record  not  admissible. — Geor- 
gia Eng.  &  Constr.  Co.  v.  Horton  & 
Smith,  135  Ga.  58,  68  S.  E.  794. 
Rules  of  court  must  be  proved  by  rec- 
ords. Chicago  0.  R.  Co.  v.  Gregory, 
123   111.  App.  259. 

Motion  orally  made  at  trial  to  amend 
pleadings  provable  bv  parol.  Dickman 
r.  MacDonald,  50  Misc.  531,  99  N.  Y. 
S.  429. 

819-50  Mullenary  f.  Burton,  3  Cal 
App.  263,  84  P.  159,  date  of  commence 
ment. 

819-51  Goslin  v.  C,  28  Kv.  L.  R 
6S3,  90  S.  W.  223. 

Original  pleadings  not  properly  certi 
fied  not  admissible  to  prove  a  bank 
ruptcy  proceeding.  Horton  v.  Haral 
son,  130  La.  100,  57  S.  643. 
819-52  See  Clark  r.  Scovill,  198  N, 
Y.  279,  91  N.  E.  800. 
Where  pleadings  oral. — See  Ruemer  v. 
Clark,  121  App.  Div.  231,  105  N.  Y.  S 
659. 

819-55  Certified  copy  best  evidence 
Whitaker  v.  S.,  138  Ga.  139,  75  S.  E 
254. 

820-56  Sherman  v.  S.,  2  Ga.  App. 
148,  58  S.  E.  393  (warrant  of  arrest); 
S.  r.  Shirlev.  233  Mo.  335,  135  S.  W.  1. 
820-61  See  Patterson  v.  Drake,  126 
Ga.  478,  55  S.  E.  175. 
822-67  S.  V.  Faith  (Mo.  App.),  166 
S.  W.  649. 

822-68  Georgia  S.  &  F.  R.  Co.  v. 
Goodman,  4  Ga.  App.  631,  62  S.  E.  97; 
Livesey  r.  Besson,  82  N.  J.  L.  333,  32 
A.  509. 

823-70  Hoover  v.  Jones,  84  Neb.  662, 
121  N.   W.  975. 

823-74  If  nul  tiel  record  pleaded  rec- 
ord must  stand  or  fall  by  itself.  Santa 
Clara  Valley  M.  &  L.  Co.  v.  Prescott, 
238  111.  625,'  87  N.  E.  851. 
824-75  See  Clark  v.  Scovill,  198  N. 
Y.  279.  91  N.  E.  800. 
824-76    S.  V.  Clark  (la.),  144  N.  W. 
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596;  Matthews  v.  S.  (Tex,  Cr.),  163  S. 
W.    723. 

825-86  Christensen  v.  Peterson 
(la.),  144  N.  AV.  315;  Feder  t\  Hager, 
64  W.  Va.  452,  63  S.  E.  285.  See  also 
vol.  12,  p.  543. 

825-87  Filing  and  docketing  of 
claim  best  shown  bv  docket  entries 
Gillespie  v.  Campbell,'  149  Ala.  193,  43 
S.   28. 

827-96  Davis  v.  S.,  90  Miss.  56,  43 
S.   81. 

827-97  Cooke  r.  Loper,  151  Ala.  546, 
44  S.  78;  S.  V.  Ireland,  S9  Miss.  763, 
42  S.  797.  But  see  Euemer  v.  Clark, 
121  App.  Div.  231,  105  N.  Y.  S.  659. 
829-2  'See  Kelly  v.  Moore,  22  App. 
Cas.    (D.   C.)    9. 

Sufficiency  of  authentication. — Nadel  v. 
Campbell,  IS  Ida.  335,  110  P.  262. 
829-4  Wall  v.  S.,  2  Ala.  App.  157,  56 
S.  57;  Am.  S.  Co.  v.  Wood,  2  Ga.  App. 
641,  58  S.  E.  1116  (that  returns  of  ad- 
ministrator had  been  filed  and  with- 
drawn) ;  Breeden  v.  Martens,  21  S.  D. 
357,  112  N.  W.  960.  But  see  Brusseau 
V.  Co,  133  la.  245,  110  N.  W.  577; 
Shannon  v.  Summers,  86  Miss.  619,  38 
S.  345;  Griffin  V.  R.  Co.,  115  Mo.  App. 
549,  91  S.  W.  1015. 

Issuance  of  execution. — Barnes   v.  Ira- 
hoff,  254  Mo.  217,  162  S.  W.  152. 
830-5     Welsh  r.  Shumway,  232  111.  54, 
83  X.  E.  549. 

830-6  Woodall  v.  S.,  145  Ala.  662,  39 
S.  718;  Williams  v.  S.,  149  Ala.  4,  43 
S.  720  (divorce);  Joyce  v.  Joyce,  '80 
Conn.  '88,  67  A.  374;  S.  v.  Durham,  89 
S.  C.  134,  71  S.  E.  847. 
Appointment  to  office. — S.  v.  Twining, 
73  N.  J.  L.  3,  62  A.  402. 
831-8  See  In  re  Colton,  129  la.  542, 
105  X.  W.  1008. 

832-11  See  Massucco  v.  Tomasi,  80 
Yt.  186,  67  A.  .551. 

Swearing  of  witness. — Goslin  v.  C,  28 
Ky.  L.  R.  683,  90  S.  W.  223. 
834-12  See  Joyce  v.  Joyce,  80  Conn. 
88,  67  A.  374;  S.'  v.  Matlack,  5  Penne. 
(Del.)  401,  64  A.  259;  C.  v.  Dill,  156 
Mass.  226,  30  N.  E.  1016;  Cullinan  v. 
Horan,  116  App.  Div.  711,  102  N.  Y.  S. 
132;  Massucco  v.  Tomasi,  80  Vt.  186, 
67  A.  551. 

834-13  Dickman  v.  MacDonald,  50 
Misc.  531,  99  X.  Y.  S.  429.  See  Leap- 
trot  r.  S.,  51  Fla.  57,  40  S.  616,  testi- 
inony  of  juror  on  voir  dire. 
834-14  •  Mere  abstract  of  testimony 
given  before  coroner,  made  by  latter 
pursuant  to  law,  not  best  evidence — 
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any  witness  who  heard  testimony  may 
relate  it.  Green  v.  S.,  124  Ga.  343,  52 
S.  E.  431. 

835-18  See  Joyce  v.  Joyce,  80  Conn, 
88,  67  A.  374;  Massucco  r.  Tomasi,  80 
Vt.  186,  67  A.  551. 

But  preliminary  proof  must  show  that 
witness  had  personally  examined  the 
records.  Goronto  r.  Wilson,  141  Ga. 
597,  81   S.  E.  860. 

Plea  of  guilty  orally  made. — S.  v.  Call, 
100  Me.  403,  61  A.  833. 
Fact  of  voting. — S.  r.  Matlack,  5  Penne. 
(Del.)  401,  64  A.  259. 
835-20  Gornto  f.  Wilson  (Ga.),  81 
S.  E.  860;  Whitaker  t\  S.,  138  Ga.  139, 
75  S.  E.  254;  Wilson  v.  Wood,  127  Ga. 
316,  56  S.  E,  457  (witness  must  have 
examined  all  record  or  so  much  as  perti- 
nent to  inquiry);  Flint,  etc.  R.  Co.  v. 
Maples,  10  Ga.  App.  573,  73  S.  E.  957 
(lack  of  administration) ;  Welsh  v 
Shumway,  232  111.  54,  83  X.  E.  549;  In 
re  Colton,  129  la.  542,  105  X.  W.  1008 
(testimony  of  custodian  unnecessary — • 
any  witness  having  sufficient  capacity 
and  experience  to  make  search  may  tes- 
tify). See  Reeder  r.  Jones,  6  Penne. 
(Del.)  66,  65  A.  571.  But  see  Buxton 
V.  M.  Co.,  18  Okla.  287,  90  P.  19. 
Testimony  of  custodian  or  someone 
equally  familiar  with  contents  of  rec- 
ords is  necessary  to  establish  negative 
fact  of  absence  of  record.  Xelson  v. 
Jones,  245  Mo.  579,  151  S.  W.  80. 
Lack  of  administration. — Wilson  v. 
Wood,  127  Ga.  316,  56  S.  E.  457. 
Official  custodian. — ^Stamper  v.  C,  30 
Kv.  L.  R.  992,  100  S.  W.  286. 
836-23  Cobb  v.  Bryan,  37  Tex.  Civ. 
339,  83  S.  W.  887. 

836-24     In    re    Colton,    129    la.    542, 
105   X.  W.   1008;    P.   v.  Bromwich,   135 
App.  Div.   67,  119  N.  Y.  S.  833. 
836-27     Cullinan   r.  Horan,  116  App. 
Div.  711,  102  X.  Y.  S.  132. 
837-32     Brasch  v.  Co.,  80  Ark,  425,  97 
S.    W.    445;    Bowland    r.    Co.,    82    Kan, 
84,   107  P.   797;   Brumbaugh   l\  Wilson, 
82  Kan.  53,  107  P.  792;  Davis  r.  Mont- 
gomery, 205  Mo.  271,  103  S.  W.  979. 
839-37     See   Brasch   v.    Co.,   80   Ark. 
425,  97  S.  W.  445, 

839-39  So.  R.  Co.  v.  Dickens,  163 
Ala.  114,  50  S.  109;  Felix  v.  Caldwell, 
235  111.  159,  '85  X.  E.  228;  Kennedy  v. 
Borah,  226  111.  243,  80  X.  E.  767  (adop- 
tion proceedings) ;  Morrison  r.  Price, 
130  Kv.  139,  112  S.  W.  1090;  Moulierre 
r.  Coco.  116  La.  845,  41  S.  113  (process 
verbal);  Eminence  L.  &  M.  Co.  v.  Co., 
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187  Mo.  420,  86  S.  W.  145;  Martin  v. 
Reid  (Tex.  Civ.),  160  S.  W.  1094;  Day 
V.  S.,  51  Tex.  Cr.  324,  101  S.  W.  806 
(bail  bond). 

840-43  Williams  v.  Bichardson,  66 
Fla.  234,  63  S.  446;  Patterson  f.  Drake, 
126  Ga.  478,  55  S.  E.  175  (execution); 
Barnes  v.  Imhoflf,  254  Mo.  217,  162  S. 
W.  152  (execution).  See  vol.  2,  p.  318, 
n.  39. 

Writ  of  attachment. — Eule  v.  Eichards 
(Tex.  Civ.),  159  S.  W.  386. 
840-45     So.    R.    Co.   v.   Dickens,    163 
Ala.  114,  50  S.  109. 

841-47  Lewis  v.  S.  (Ala.  App.),  64 
S.  537. 

841-48  Davis  v.  Montgomery,  20'5 
Mo.  271,  103  S.  W.  979. 
Order  for  sale  of  property  may  be 
shown  by  parol  where  the  records  have 
been  lost.  Brown  v.  Madden,  141  Ga. 
419,  81   S.  E.   196. 

841-50  Kinney  v.  Howard,  133  la. 
94,  110  X.  W.  282. 

Action  of  park  commissioners.  Denver 
r.  Spencer,  34  Colo.  270,  82  P.  590. 
842-52  See  Ex  parte  Von  Vetsera,  7 
€al.  App.  136,  93  P.  1036;  Cockrell  v. 
Schmitt,  20  Okla.  207,  94  P.  521. 
842-53  See  S.  r.  True,  116  Tenn. 
294,  95  S.  W.  1028. 

843-54     Secondary    evidence    of    lost 
record,    inadmissible    after    proceeding 
instituted    to    supply    it.      Morrison    V. 
Price,  130  Ky.  139,  112  S.  W.  1090. 
843-56     Person    v.    Roberts,    159    N. 
C.  168,  74  S.  E.  322. 
843-57     See  Ex  parte  Von  Vetsera,  7 
Cal.  App.   136,  93  P.  1036;   S.  v.  True, 
116   Tenn.   294,   95   S.   W.   1028. 
844-60     Hays  v.   Claypool    (la.),   145 
N.  W.  874. 

845-65  Wells  v.  Toogood,  165  Mich. 
677,  131  N.  W.  124. 
Previous  existence,  but  not  contents, 
of  alleged  judicial  record  provable  by 
testimony  of  witness  that  clerk  of  court 
had  read  to  him  record  of  such  proceed- 
ing. Kennedy  v.  Borah,  226  HI.  243,  80 
N.  E.  767. 

845-67     Black,   etc.   Dist.   v.   Marple, 
19  Ida.  176,  112  P.  766. 
846-70     Kinard  r.  S.,  1'  Ga.  App.  146, 
58  S.  E.  263;   Mahan  v.  &.,  1  Ga.  App. 
534,  58   S.  E.  265. 

847-76  King  v.  Oox,  126  Tenn.  553, 
151  S.  W.  58.  See  Sims  v.  S.,  155  Ala. 
96,  46  S.  493;  Grabill  v.  S.  (Tex.  Cr.), 
97  S.  W.  1046;  McGill  v.  Co.,  45  Wash. 
615,  88  P.  1038. 
848-83    Williamson  v.  Work,  33  Tex. 


Civ.  369,  77  S.  W.  266.     See  Cox  v.  Mc- 
Donald, 118  Ga.  414,  45  S.  E.  401. 
Variance  in  copy  and  affidavit,  immate- 
rial.    Williams  v.  Cessna,  43  Tex.  Civ. 
315,  95  S.  W.  1106. 

Affidavit  is  conclusive  and  cross-exam- 
ination of  affiant  not  permissible.  Gloa 
V.  Garrett,  219  HI.  208,  76  N.  E.  373. 
849-88  Custodian's  failure  to  find 
complaint  in  former  case  after  search, 
warrants  introductions  of  secondary 
evidence.  Porch  t\  S.,  50  Tex.  Cr.  335, 
99  S.  W.  102. 

851-97  Comp.  Patterson  v.  Drake, 
126  Ga.  498,  55  S.  E.  175. 
852-5  Lost  execution  proved  by  en- 
tries in  the  execution  docket  of  the 
court.  Williams  v.  Lyon  (Ala.),  61  S. 
299. 

852-7     S.   V.   Peeples,   71   Wash.   451, 
129  P.  108. 

853-11     See   Meyer   v.   Ins.    Co.,    127 
Wis.    293,   106   N.   W.   1087. 
Where  no  issue  as  to  existence  or  con- 
tents of  record  showing  of  search  need 
not  be  so  strong.     Porch  v.  S.,  50  Tex. 
Cr.  335,  99   S.  W.  102. 
855-16     See   Kennedy   v.   Borah,   226 
111.  243,  80  N.  E.  767. 
Lost    pleadings. — Robbins    v.    Hubbard 
(Tex.  Civ.),  10'8  S.  W.  773. 
856-24     See  Glos  v.  Wheeler,  229  HI. 
272,  82  N.  E.  234;  Clawson  v.  Wilkins 
(Tex.    Civ.),   93    S.   W.   1086    (only   as 
secondary  evidence). 
857-30     Judgment  conclusive  that  all 
preliminary     steps     to     restore     record 
regular.      Morrison    v.    Price,    130    Ky. 
139,  112  S.  W.  1090. 
859-34     Pineland  Club  v.  Robert,  171 
Fed.  341,  96  C.  C.  A.  233. 
860-38     See   Schradin  v.   R.   Co.,   103 
N.  Y.  S.  73,  newspaper  copies  of  legis- 
Ifil'ivp  Hoi's 

860-40  Campbell  v.  Hughes,  155  Ala. 
591,  47  S'.  45;  Succession  of  Derigny, 
128  La.  853,  55  S.  552;  S.  v.  Nilson,  56 
Wash.  289,  105  P.  829. 
861-45  By  statute. — Chicago,  etc.  E. 
Co.  v.  Weber,  219  111.  372,  76  N.  E.  489. 
See  also  Mandel  v.  Co.,  154  111.  177,  40 
N.  E.  462,  45  Am.  St.  124,  27  L.  R.  A. 
313;  Grand  Lodge  v.  .Young,  123  111. 
App.  628. 

861-48  See  Foster  v.  P.,  121  111.  App. 
165;  S.  V.  Schaeffer,  74  Kan.  390,  86 
P.  477;  S.  V.  Nippert,  74  Kan.  371,  86 
P.  78;  First  Nat.  Bk.  v.  Miller,  48  Or. 
587,  87  P.  892. 
861-50     Comp.  Kennedy  v.  Borah,  226 
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m.  243,  80  K  E.  767;  Davis  v.  Mont- 
gomery, 205  Mo.  271,  103  S.  W.  979. 
862-51  See  Ruddock  Co.  r.  Peyret, 
113  La.  867,  37  S.  S5S. 
Sworn  copy  of  certified  copy,  compe- 
tent secondary  evidence.  Davis  v. 
Montgomery,  205  Mo.  271,  103  S.  W. 
979. 

862-52  See  Williams  v.  Cessna,  43 
Tex.  Civ.  315,  95  S.  W.  1106.  But  see 
Preston  v.  Hirsch,  5  Cal.  Ai>p.  485,  90 
P.  965. 

862-53  Mansfield  v.  Johnson,  51  Fla. 
239,  40  S.  196;  Trimble  v.  Borroughs, 
41  Tex.  Civ.  554,  95  S.  W.  614.  But  see 
Euddock  Co.  r.  Peyret,  113  La.  867,  37 
P.  858.  Copy  of  record  of  copy.  Pres- 
ton V.  Hirsch,  5  Cal.  App.  485,  90  P. 
965. 

863-56  Certified  copy  of  transcript- 
ion appeal  secondary  evidence  of  lost 
original  record  below.  Louisville,  etc. 
E.  Co.  r.  Fowler,  29  Kv.  L.  R.  905,  96 
S.  W.  568. 

864-58  P.  V.  Joyce,  154  111.  App.  13; 
P.  V.  Stone,  154  111.  App.  7;  Smithers 
V.  Lowrance,  100  Tex.  77,  93  S.  W. 
1064;  Wolf  V.  King,  49  Tex.  Civ.  41, 
107  S.  W.  617.  See  S.  v.  Schaeflfer,  74 
Kan.  390,  86  P.  477;  S.  r.  Xippert,  74 
Kan.  371,  86  P.  478. 
Photographic  copy  of  foreign  record, 
correctness  of  which  shown,  secondary 
eviaence,  at  least  for  purpose  of  veri- 
fying correctness  of  sworn  copv.  In 
re  McClellan,  20  S.  D.  498,  107  N.  W. 
681,  foreign  enlistment  records. 
864-60  Kelly  v.  Moore,  22  App.  Cas. 
(D.  C.)  9,  will  on  file. 
864-61  S.  V.  Nippert,  74  Kan.  371, 
86  P.  478.  Comp.  supra,  861-48.  See 
Wolf  r.  King,  49  Tex.  Civ.  41,  107  S. 
W.  617. 

865-64  Impeaching  correctness  of 
copy  by  oral  testimony  not  permissible 
where  orisrinal  in  court.  Glos  r.  Holmes, 
228  111.  436.  81  N.  E.  1064. 
866-73  Kelly  r.  Moore,  22  App.  Cas. 
(D.  C.)  9;  In  re  McClellan.  20  S.  D. 
498,  107  N.  W.  681  (of  custodian). 
866-74  Glos  v.  Holmes,  228  111.  436, 
81  X.  E.  1064. 

867-77  U.  S.  V.  Brelin,  166  Fed.  104, 
92  C.  C.  A.  88  ("it  is  not  conclusive; 
but  when  no  especial  incentive  for  fal- 
sification appears,  and  the  records  are 
shown  to  have  been  carelessly  kept,  it 
should  prevail  over  the  bare  fact  that 
seven  years  later  an  original  record 
could  not  be  found'");  Silbv  r.  Eng- 
land, 90  Ark.  420,  119  S.  W."  820;  Mc- 


Millan V.  Co.,  133  Ga.  760,  66  S.  E. 
943;  Morris  f.  Moon  (Tex.  Civ.),  120 
S.  W.  1063. 

867-79  Stephens  v.  Middlebrooks, 
160  Ala.  283,  49  S.  321;  Campbell  v. 
Hughes,  155  Ala.  591,  47  S.  45;  Mans- 
field V.  Johnson,  51  Fla.  239,  40  S. 
196;  Huckabee  r.  S.,  7  Ga.  App.  677, 
67  S.  E.  837;  Cain  r.  R.,  7  Ga.  App. 
461,  67  S.  E.  127;  CoHison  r.  R.  Co., 
239  111.  532,  88  N.  E.  251  (freedom 
from  contributory  negligence);  Austin 
r.  ^\Tiitcher,  135  la.  733,  110  X.  W. 
910;  Dent  r.  Simpson,  81  Kan.  217,  105 
P.  542;  Healv  r.  Hov.  115  Minn.  321, 
132  X.  W.  208;  Kellogg  v.  Finn,  23 
S.  D.  578,  119  X.  W.  545;  Rudolph  r. 
Tinsley  (Tex.  Civ.),  143  S.  W.  209; 
Hackbarth  v.  Gordon  (Tex.  Civ.),  120 
S.  W.  591;  Davidson  r.  Rvle,  103  Tex. 
209,  124  S.  W.  616;  Davenport  v.  Da- 
venport. 80  Vt.  400,  68  A.  49;  Well- 
man  V.  Hoge,  66  W.  Ya.  234,  66  S.  E. 
357. 

See  Pearce  v.  Co.,  48  Wash.  38,  92  P. 
773.  But  see  Carpenter  r.  Dressier, 
70  Ark.  400,  89  S.  W.  89;  Ruddock 
Co.  V.  Pevret,  113  La.  867,  37  S.  858;- 
Rohloff  r.  Assn.,  130  Wis.  61,  109  X. 
W.  989.  Record  of  marks  and  brands. 
Seaborn  r.  S.  (Tex.  Cr.),  90  S.  W.  649. 
Copy  of  the  records  of  the  Land  OflSce, 
duly  certified  under  the  seal  of  the 
office.  Wvman  r.  Citv,  254  111.  202, 
98   X.   E.   266. 

869-80  Witt  V.  S.,  5  Ala.  App.  137, 
59  S.  715;  Ex  parte  Law,  2  Ala.  App. 
257,  56  S.  79;  Des  Moines  S.  Bk.  v. 
Kennedy,  142  la.  272.  120  X.  W.  742; 
Keller  v.  Harrison,  139  la.  383,  116  X. 
W.  327;  Henderson  ^r.  &  M.  Co.  r. 
Xicholson  (Ky.),  126  S.  W.  139;  Hoff- 
man V.  Ins.  Co.,  135  App.  Div.  739, 
119  X.  Y.  S.  978;  Brown  v.  Moss,  53 
Or.  518,  101  P.  207;  Randolph  r.  Lewis 
(Tex.  Civ.),  163  S.  W.  647;  McKee  r. 
West.  55  Tex.  Civ.  460,  118  S.  W.  113.5. 
See  Campbell  r.  Mfg.  Co.,  53  Fla.  632, 
43  S.  874;  Thomas  r.  Williamson,  51 
Fla.  332,  40  S.  S31;  S.  r.  Dowdv,  145  X. 
C.  432,  58  S.  E.  1002;  First  Xat.  Bk. 
V.  Miller.  48  Or.  587.  87  P.  892;  Mont- 
gomerv  r.  R.  Co.,  73  S.  C.  503,  53  S.  E. 
987. 

Admission  of  transcript  of  a  record  re- 
quired by  law  to  be  kept  in  the  office 
of  a  sworn  public  officer,  is  proper  by 
the  terms  of  the  Alabama  statute  (sec- 
tion 3983).  when  properly  certified,  and 
is  not  in  violation  of  defendant's  con- 
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stitutional  right  to  be  confronted  with 
witnesses.  Woodward  v.  S.,  5  Ala.  App. 
202,  59  S.  688. 

Copies  of  official  bonds. — Eiehland 
County  V.  Owens,  92  S.  C.  329,  75  S. 
E.    549. 

870-83     Such  statutes  provide  exclu- 
sive way  for  proving  copies.     Letcher 
V.  Bk.,  134  Ky.  24,  119  S.  W.  236. 
870-84     McKee  v.  West,  55  Tex.  Civ 
460,  lis  S.  W.  1135. 
Texas   statute   making   certified   copies 
recorded      for      ten      years      evidence, 
whether    original    properly    proved    or 
not,    applies    to    party    acquiring    right 
prior  to  enactment.     Sims  v.  Sealy,  53 
Tex.  Civ.  518,  116  S.  W.  630. 
870-8G     S.  V.  Montgomery,  57  Wash. 
192,  106  P.  771. 

871-87  Allter  v.  'St.  Johnsville,  130 
App.  Div.  297,  114  N.  Y.  S.  355.  Pre- 
liminary filing  and  notice.  Burton  v 
S.,  51  Tex.  Cr.  196,  101  S.  W.  223; 
Lamar  v.  S.,  49  Tex.  Cr.  563,  95  S.  W. 
509. 
872-88     McKinnon    v.    Fuller,    33    ». 

D.  5S2,  146  N.  W.  910. 

873-91     Howard  r.  S.  (Tex.  Cr.),  163 
S.    W.    429;    Zettlemeyer    v.    Shuler,    52 
Tex.  Civ.  648,  115  S.  W.  78. 
873-93     Ayers    r.    Co.,    76   Kan.    149, 

90  P.  794;  Milwaukee,  etc.  Co.  v.  Gor- 
don, 37  Mont.  209,  95  P.  995.  See  Wil- 
cox V.  Bergman,  96  Minn.  219,  104  N. 
W.  955;  William  M.  Rice  Institute  v. 
Freeman  (Tex.  Civ.),  145  S.  W.  688. 
873-95     Flynt  v.  Taylor   (Tex.  Civ.), 

91  S.  W.  864.     Camp.  Murphy  v.  Cady, 
145  Mich.  33,  108  N.  W.  493. 
Ancient  instruments. — Murphy  v.  Cady, 
supra. 

Admission  obviates  proof  of  execution 
of  original.  Morris  V.  Moon  (Tex.  Civ.), 
120  S.  W.  1063. 
873-96     Andricus  v.   Co.,   28   Ky.   L. 

E.  704,  90  S.  W.  233;  Vanderbilt  v. 
Mitchell,  72  N.  J.  Eq.  910,  67  A.  97, 
14  L.  R.  A.  (N.  S.)  304  (certificates 
of  birth);  Burton  l?.  S.,  51  Tex.  Cr. 
196,  101  S.  W.  226  (county  clerk), 
Lamar  v.  S.,  49  Tex.  Cr.  563,  95  S.  W. 
509  (same). 

Vital    statistics. — Certified    copy    of    a 

certificate  of  birth  made  receivable  in 

evidence.      S.    v.    Miller,    90    Kan.    230, 

133  P.  878.     See  also  vol.  4,  p.  827. 

874-97     See  S.  v.  Dowdy,  145  N.  O. 

432.  58  S.  E.   1002. 

874-99     See  Svlvester  v.  S.,  46  Wash. 

585,  91  P.  15. 

874-1     Mansfield  v.  Johnson,  51  Fla. 


239,  40  S.  196,  certified  copy  of  record 
of  judgment  in  one  county  recorded  in 
another  provable  by  certified  copy  of 
latter  record. 

874-2  Bailie  v.  Co.,  55  Tex.  Civ.  473, 
119  S.  W.  325. 

875-6     Roval   Ins.    Co.  v.   R.    Co.,   53 
Tex.  Civ.  154,  115  S.  W.  117,  123. 
Letter   received   by   state   treasurer. — 
Trimble  V.  Burroughs,  41  Tex.  Civ.  554, 
95  S.  W.  614. 

875-7  Flint  Riv,  Lumb.  C^.  v.  Smith, 
134  Ga.  627,  68  S.  E.  436;  Whitman  v. 
Giesing,  224  Mo.  600,  123  S.  W.  1052; 
Montgomery  v.  R.  Co.,  73  S.  C.  503,  53 
S.  E.  987;  Cobb  v.  Dunlevie,  63  W.  Va. 
398,  60  S.  E.  384.  See  infra,  930-90. 
875-8  Globe,  etc.  Ins.  Co.  v.  Meyer, 
118  111.  App.  155. 

Erratum. — "Authorized"  should  read 
'  'unauthorized." 

876-9  S.  W.  Surety  Ins.  Co.  v.  An- 
derson (Tex.),  155  S.  W.  1176. 
877-17  Butt  V.  Mastin,  143  Ala.  321, 
39  S.  217  (statute);  Chaput  v.  Pickel, 
250  Mo.  578,  157  S.  W.  613;  Smithers 
V.  Lowrance,  100  Tex.  77,  93  S.  W. 
1064.  See  Sylvester  v.  S.,  46  Wash.  585, 
91  P.  15.  Comp.  Preston  v.  Hirsch,  5 
Cal.  App.  485,  90  P.  965. 
As  secondary  evidence  only. — Coving- 
ton r.  Berry,  76  Ark.  460,  88  S.  W. 
1005  (to  prove  lost  patent);  Carpenter 
r.  Smith,  76  Ark.  447,  88  S.  W.  976 
(same) ;  Carpenter  v.  Dressier,  76  Ark. 
400.  89  S.  W.  89  (same). 
878-18  Allen  v.  Clearman  (Tex. 
Civ.),  128  S.  W.  1140  (memoranda  on 
file  wrapper) ;  Trimble  i\  Borroughs, 
41  Tex.  Civ.  554,  95  S.  W.  614.  See 
Slaughter  v.  Cooper  (Tex.  Civ.),  107 
S.  W.  897.  Comp.  807-85  and  808-86, 
supra. 

878-19  Trimble  v.  Borroughs,  supra 
(letter — also  copy  of  letter  sent  by 
commissioner  to  trpasurer);  Kirby  V. 
Havden,  44  Tex.  Civ.  207,  99  S.  W. 
746;  Eobertson  r.  Brothers  (Tex.  Civ.), 
139  S.  W.  657.  See  Flvnt  v.  Taylor 
(Tex.  Civ.),  91  S.  W.  864,  letters  to 
commissioner. 

878-21  Finberg  r.  Gilbert  (Tex. 
Civ.),  124  S.  W.  979;  Myers  v.  Moody 
(Tex.  Civ.),  122  S.  W.  920. 
879-24  Allen  v.  Clearman  (Tex. 
Civ.),  128  S.  W.  1140,  letter  to  com- 
missioner. 

879-25  Davis  v.  Sevbold,  195  Fed. 
402;  P.  V.  Wiemers.  225  111.  17,  89  N. 
E.  45  (only  as  secondary  evidence  after 
accounting     for     original     plat     from 
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which  record  made) ;  Brecker  v.  Fill- 
ingham,  209  ^lo.  57S,  108  S.  W.  41. 
See  Austin  r.  Whitcher,  135  la.  733, 
110  X.  W.  9in.  Comp.  Stewart  V.  Co., 
200  Mo.  281,  98  S.  W.  767. 
879-27  Montgomery  v.  R.  Co.,  73  S. 
C.  50:i,  53  S.  E.  987."' 
879-28  See  Montgomery  v.  R.  Co., 
supra. 

8S<>-32     Kinard    V.    S.,    1    Ga.    App, 
f         146,  58  S.  E.  263;  Seaborn  v.  S.   (Tex. 
Cr.),   90   S.   W.   649. 
S80-33     Blocker     v.     Owensboro,     33 
Ky.   L.   R.   478,  110  S.  W.  369.     Comp. 
supra,  765-21,  et  seq. 
881-34     Bruce    v.    Wanzer,    20    S.    D. 
277,    105    N.    W.    282,    discretionary. 
881-35     Sec  Lorenz  v.  U.  S.,  24  App 
Cas.  (D.  C.)  337. 

881-37  Xorth  Birmingham  L.  Co.  v. 
Sims,  157  Ala.  595,  48  S.  84;  Carp  v. 
Ins.  Co.,  203  Mo.  295,  101  S.  W.  78. 
883-46  P.  V.  Foreman,  165  Til.  App. 
13.  See  Gage  r.  Chicago,  225  111.  218, 
80  X.  E.  127,  pen  changes  in  printed 
blank. 

884-49  Siblev  f.  England,  90  Ark. 
420,  119  S.  W.  820. 

884-52     East  Coast  L.  Co.  r.  Co.,  55 
Fla.   256,  45  S.  826. 
884-53     Hudson   v.   Webber,   104   Me. 
420.  72  A.  184. 
•  884-56     Davis    r.    Seybold.    195   Fed. 
402;   Hubbard  r.  Co.,  209  Mo.  495,  108 
S.  W.  15.     See  Rule  r.  Richards   (Tex. 
Civ.).  149  S.  W.  1073. 
885-59     Ibid   (omission  of   ("L.S.") 
in   ceitified  copy  presumed   mistake  of 
recorder). 

885-61  Cross  v.  Co.,  55  Fla.  374,  46 
S.  6:  Pardee  v.  Johnston,  70  W.  Va. 
347.   74   S.   E.   721. 

886-68     Contra,   Globe,    etc.   Ins.    Co. 
r.   Mover,  118  111.  App.  155. 
888-77     Phillips   v.    Co.,   5   Ga.   App, 
634,  6.T  S.  E.  808. 

889-81  See  Jordan  r.  McDonnell,  151 
Ala.  279,  44  S.  101  (certificate  in  name 
of  dork   "per"  deputy,  good). 
890-85     Phillips    v.  "Co.,    5    Ga.    App. 
634.  63  S.  E.  808   (ex  officio  officer). 
891-88     Smallwood    v.    Kimball,    129 
Ga.  49,  58  S.  E.  640. 
Must    affirmatively    appear    from    cer- 
tificate, where  judge  of  court  of  ordi- 
nary  certifies   copy,   there   is   no    other 
clerk.     Smallwood   r.  Kimball,  supra. 
891-90     McMillan  r.  Co.,  133  Ga.  760. 
66  S.  E.  943.     See  Williams  r.  Cessna, 
43  Tex.  Civ.  315,  95  S.  W.  1106;  supra, 
*'Age,"  733-11. 


892-91  S.  f.  Montgomery,  57  Wash. 
192,    106   P.   771. 

892-93  McMillan  v.  Co.,  133  Ga. 
760,   66  S.  E.   943. 

894-2  Chicago,  etc.  E.  Co.  i\  Grant- 
ham, 165  Ind.  279,  75  N.  E.  265  (cer- 
tificate that  copy  contains  "full  and 
complete  coj^y  of  the  complaint,  an- 
swer, reply  and  judgment,"  sufficient). 
895-5  Brecker  t:  Fillingham,  209 
Mo.  578,  108  S.  W.  41  (copy  of  map 
certified  to  be  true  copy  "so  far  as  it 
goes  into  detail,"  inadmissible).  Comp. 
Town  of  Ormond  r.  Shaw,  50  Fla.  445, 
39  S.  108;  Shelton  r.  R.  Co.,  131  Mo. 
App.  560,  110  S.  W.  627. 
Where  matter  certified  appears  to  be 
copy  of  record  and  not  a  mere  state- 
ment of  officer,  fact  it  is  called  an 
"abstract"  or  "extract"  in  certificate 
does  not  render  it  inadmissible.  Schei- 
degger  v.  Terrell,  149  Ala.  338,  43  S. 
26. 

897-21  See  Jordan  v.  McDonnell, 
151  Ala.  279,  44  S.  101. 
897-22  Genuineness  of  seal  provable 
or  disproved  by  comparison  with  gen- 
uine impressions.  Loring  f.  Jackson, 
43  Tex.  Civ.  306,  95  S.  W.  19. 
898-30  Gundry  r.  Hancock,  147  TIL 
App.  49.  See  S!  r.  Kniffen,  44  Wash. 
485,    87   P.   837. 

901-42  Certificate  aided  by  state- 
ment of  venue  at  top  of  paper  certi- 
fied to.  S.  V.  Walker,  78  Kan.  680, 
97   P.   862. 

902-45  Certificate  may  state  partic- 
ular record  from  which  copy  taken, 
and  is  presumptive  evidence  of  this 
fact.  Mansfield  r.  Johnson,  51  Fla. 
2.39,  40  S.  196. 

902-47  See  East  Coast  L.  Co.  r.  Co., 
55  Fla.  256,  45  S.  826.  Comp.  Town  of 
Ormond  r.  Shaw,  50  Fla.  445.  39  S.  108; 
Brecker  r.  Fillingham.  209  Mo.  578,  108 
S.  W.   41. 

903-50  Williams  r.  Finch,  155  Ala. 
399.   46   S.   645. 

904-52  See  Fold  v.  Loftis,  140  111. 
App.  .530. 

904-54     First  Xat.  Bk.   v.   Miller,  43 
Or.    587,    87    P.    892;    George   f.    Crim, 
66  W.  Va.  421,  66  S.  E.  526. 
904-55     Foster  r.  P.,  infra. 
904-56     See    Foster    v.    P.,    121    HI. 
App.   165. 

905-58  Ketchum  r.  Co..  155  Ala. 
256,  46  S.  476;  Churchill  r.  .Tack son, 
132  Ga.  666,  64  S.  E.  691;  Hagan  r. 
Holderbv,  62  W.  Va.  106,  57  S.  E.  289. 
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Certified  copy  of  a  judgment  not  inad- 
missible because  not  filed  with  the 
papers  of  this  case  at  least  three  days 
before  the  trial  thereof  and  notice 
given  to  plaintiff  or  his  attorney.  Such 
papers  are  "admissible  in  evidence 
without  the  aid  of  the  statute  making 
duly  recorded  instruments  admissible, 
and  consequently  are  not  affected  by 
the  proviso,  requiring  such  instrument 
to  be  filed  among  the  papers  three  days 
before  the  commencement  of  trial." 
James  v.  Midland  Grocery  &  Dry  Goods 
Co.  (Tex.  Civ.),  146  S.  W.  1073,  quoting 
McDaniel  v.  Weiss,  53  Tex.  257. 
906-63  Pontier  v.  S.,  107  Md.  384, 
6S  A.  1059  (of  decree  of  court  to  prove 
recoverv) ;  King  i\  Cox,  126  Tenn.  553, 
151  S.  W.  58. 

907-71  S.  V.  Walker,  78  Kan.  680, 
97   P.   862. 

An  amendment  to  a  certified  copy  al- 
lowed upon  the  recollection  of  the  cer- 
tifying justice,  where  the  copy  clearly 
purported  upon  its  face  to  show  the 
error.  S.  v.  Grace,  862  Vt.  470,  86 
A.   162. 

908-74  Weaver  t:  Tuten,  138  Ga. 
101,  74  S.  E.  835;  Magee  v.  Paul  (Tex. 
Civ.),  159  S.  W.  325. 
910-85  Pineland  Club  v.  Robert,  171 
Fed.  341,  96  C.  C.  A.  233. 
912-89  Feld  v.  Loftis,  140  111.  App. 
530;  Peeples  v.  Woolen  Mills  (Tex. 
Civ.),  90  S.  W.  61. 

912-91  Certified  transcript  of  jus- 
tice's docket.  Patterson  v.  Drake,  126 
Ga.  478,  55  S.  E.  175. 
912-92  Original  documents  sent  up 
with  transcript  provable  by  certified 
or  sworn  copy.  First  Nat.  Bk.  v. 
Miller,  48  Or.  587,  87  P.  892. 
913-96  Louisville,  etc.  R.  Co.  v. 
Fowler,  29  Ky.  L.  R.  905,  96  S.  W.  56'8. 
913-98  Mansfield  t'.  Johnson,  51  Fla. 
239,  40  S.  196;  Peeples  t\  Woolen  Mills 
(Tex.  Civ.),  90  S.  W.  61  (execution  and 
return). 

914-3  S.  17.  Bartholomew  (Ind.),  95 
N.  E.  417. 

914-5  'See  supra,  891-88,  and  infra, 
1029-23. 

914-9  Jordan  v.  McDonnell,  151  Ala. 
279,  44  S.  101. 

915-13  Halfhill  v.  Malick,  145  Wis. 
200,  129  N.  W.  1086. 
915-14  Style  of  case  need  not  be 
given  at  head  of  certificate  if  it  ap- 
pears in  body.  Yarn  v.  Co.  (Tex. 
Civ.),  124  S.  W.  693. 


915-16     See    Weeks   v.    Co.,    133    Ga. 

472,   66  S.   E.   168. 

917-30  Contra,  Feld  v.  Loftis,  14ft 
111.  App.  530. 

918-32  Houston  O.  'Co.  v.  Kimball, 
103  Tex.  94,  122  S.  W.  533,  124  S.  W. 
85. 

919-34  Kinard  v.  S.,  1  Ga.  App. 
146,  58  S.  E.  263  (original  in  posses- 
sion  of   adverse  party) ;    Mahan   v.   S., 

1  Ga.  App.  534,  58  S.  E.  265  (same). 
919-35  Comp.  supra,  755-77. 
920-37  Execution  and  delivery  of 
original  deed  need  not  be  proved.  Cun- 
ningham V.  Cunningham,  75  Conn.  64, 
53   A.   318. 

921-51  Hong  Quon  v.  Sam,  14  Haw. 
276;  Goff  v.  Murphy,  153  Ky.  634,  156 
S.  W.  95;  Bruce  v.  Wanzer,  20  S.  D. 
277,  105  N.  W.  282. 
923-52  Crawford  v.  McDonald,  84 
Ark.  415,  106  S.  W.  206;  Bagan  v.  Ma- 
honey,  24  Colo.  App.  285,  134  P.  156; 
Patterson  v.  Drake,  126  Ga.  478,  55  S. 
E.  175;  Ming  v.  Olster,  195  Mo.  460, 
92  S.  W.  898. 

923-54  Peeples  v.  Wilson,  140  Ga. 
610,   79   S.   E.  466;   Sims   v.   Scheussler, 

2  Ga.  App.  466,  58  S.  E.  693. 
Original  in  possession  of  adverse  party. 
Kinard  v.  S.,  1  Ga.  App.  146,  58  S.  E. 
263;    Mahan  v.   S.,   1   Ga.  App.  534,  58 
S.  E.  265. 

924-61  Allen  v.  Clearman  (Tex. 
Civ.),  128  S.  W;  1140. 
Bond  for  conveyance  admissible  if  re- 
corded ten  years,  though  not  witnessed 
or  acknowledged  as  required  when  re- 
corded. Milwee  v.  Phelps,  53  Tex.  Civ. 
195,  115  S.  W.  '891. 

925-64  Ming  v.  Olster,  195  Mo.  460, 
92  S.  W.  898. 

Affidavit   of   forgery. — Bentley   v.    Mc- 
Call,  119  Ga.  530,  46  S.  E.  645. 
926-67     See   Hong   Quon    v.   Sam,   14 
Haw.   276. 

926-72  Ballard  v.  Bk.  (Ala.),  65  S. 
356. 

Copy  of  record  of  sister  state. — See 
infra,   1034-42. 

Existence    or    genuineness    of    original 
need   not  be   proved.      Sims  v.   Scheus- 
sler,   supra.      Comp.    Dyson    v.    Knight, 
130  Ga.  573,   61  S.  E.  468. 
926-73     Bentley   v.   MeCall,    119   Ga. 
530,    46    S.    E.    645;    Rolabins    v.    Hub- 
bard   (Tex.  Civ.),  108  S.  W.  773. 
927-75     Comp.  Dyson  v.  Knight,  130 
Ga.   573,   61  'S.   E.   468. 
927-76     Ming  v.  Olster,  195  Mo.  460, 
92  9.  W.  '898;   Young  v.  Engdahl,   18 
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N.  D.  166,  119  N.  W.  169;  Chrast  V. 
O'Connor,  41  Wash.  360.  83  P.  238. 
See  Bruce  v.  Wanzer,  20  S.  D.  277,  105 
N.  W.  282. 

928-82  Tate  v.  Eose,  35  Utah  229, 
99  P.  1003. 

930-89  Mansfield  v.  Johnson,  51  Fla. 
239,  40  S.  196. 

930-90     Turner    f.    Neisler,    141    Ga. 
27,  80  S.  E.  461;  Bower  v.   Cohen,  126 
Ga.    35,   54  S.   E.   918;    Ball   v.   Lough- 
ridge,  30  Kv,  L.  R.  1123,  100  S.  W.  2Ytf; 
Belcher  r.  Pollv,  32  Ky.  L.  R.  623,  106 
S.  W.  818;   Bledsoe  f.   Hanev,  57  Tex. 
Civ.  285,  122  S.  W.  455;   Cobb  v.  Dun- 
levie,    63    W.    Va.    398,    60    S.    E.    384. 
See  supra,  875-7,  et  seq. 
931-92     Alaska  Exp.  Co.  v.   Co.,   152 
Fed.    145,   81    C.   C.   A.   363;    Brown   r. 
Moss,    53   Or.    518,    101    P.   207    (memo- 
randum of  document). 
Kecording  of  translation  of  private  in- 
strument   being    unauthorized    copy    oi 
such  record  inadmissible.     West  i".  Co., 
46  Tex.  Civ.  102,  102  S.  W.  927. 
932-93     Bledsoe    v.    Hanev,    57    Tex. 
Civ.  2R5,  122  S.  W.  455. 
932-98     Williamson  v.  Work,  33  Tex. 
Civ.  369,   77  S.  W.   266    (certified   copy 
of  record  of  certified  copy). 
933-4     Bledsoe  r.  Haney,  57  Tex.  Civ, 
285,   122   S.   W.   455. 
933-7     Bower   v.   Cohen,   126   Ga.   35, 
54  S.  E.  918;  Belcher  v.  Polly,  32  Ky. 
L.  R.  623,  106  S.  W.  818. 
934-10     Payment    of   purchase   price. 
Mills    V.    McLanahan,    70    W.    Va.    288, 
73  S.  E.  927. 

934-11  Cole  v.  Ward,  79  S.  C.  573, 
61  S.  E.  108. 

935-19  Existence  of  original  deed 
must  be  proved  before  copy  compe- 
tent. Dvson  V.  Knight,  130  Ga.  573, 
61   S.  E."'468. 

936-21  See  supra,  878-19. 
936-26  Comp.  West  r.  Co.,  46  Tex. 
Civ.  102,  102  S.  W.  927. 
937-28  Lcath  v.  Cobia,  175  Ala.  435, 
57  S.  972;  Bishop  v.  Welch,  149  111. 
App.  491;  Williams  r.  Steele,  101  Tex. 
382,  108  S.  W.  1.55;  Yellow  Poplar  L. 
Co.  X>.  Thompson,  108  Va.  612,  62  S.  E. 
358  (as  against  officer  who  certified 
record);  Merz  v.  Mehner,  57  AVash. 
324,    106   P.    1118. 

Bankruptcy  proceedings,  rule  applies. 
Edolstoin  r.  V.  S.,  119  Fed.  636,  79 
C.  r.  A.  328. 

939-29  Johannessen  r.  IT.  S..  225  U. 
S.  227,  32  Sup.  Ct.  613,  56  L.  ed.  1066; 
In    re    Ellsworth    Co.,    173    Fed.    699; 


Parsons  v.  S.  (Ala.),  60  S.  864;  Hare 
r.  Shaw,  84  Ark.  32,  104  S.  W.  931; 
Warthen  r.  Melton,  132  Ga.  113,  62  S. 
E.  832;  Central  of  Ga.  E.  Co.  v.  Wright, 
5  Ga.  App.  514,  63  S.  E.  639;  P.  v. 
Crowe,  130  111.  App.  349;  Morgantown 
Mfg.  Co.  V.  Hicks,  43  Ind.  App.  32, 
86  N".  E.  856;  Morgan  r.  Champion.  150 
Ky.  396,  150  S.  W.  517;  Bamberger  v. 
Green,  146  Ky.  258,  142  S.  W.  384; 
Kozee  v.  C.  139  Ky.  66,  129  S.  W. 
S27;  Warburton  r.  Gourse,  193  Mass. 
203,  79  N.  E.  270;  Bk.  v.  Hardv,  94 
IVfiss.  587,  48  S.  731;  Hutchinson  v. 
Patterson,  226  Mo.  174,  126  S.  W. 
403;  Davidson  v.  Co.,  226  Mo.  1,  125 
S.  W.  1143;  Becker  v.  Linton,  80  Neb. 
655,  114  N.  W.  928;  Chambers  f.  Kirk 
(Okla.),  139  P.  986;  Smith  v.  Whiting, 
55  Or.  393,  106  P.  791;  Gay  v.  Eugene, 
53  Or.  289,  100  P.  306;  Harris  v. 
Mason,  120  Tenn.  68,  115  S.  W.  1146; 
Salas  r.  Mundy  (Tex.  Civ.),  125  S.  W. 
633;  Davis  r.  Ragland,  42  Tex.  Civ. 
400,  93  S.  W.  1099;  McGuire  r.  Co.,  53 
AVash.  425,  102  P.  237;  Xichols  v, 
Doak,  48  Wash.  457,  93  P.  919;  Chap- 
pell  r.  Chappell.  45  Wash.  652,  89  P. 
166;  Plant  r.  Humphries,  66  W.  Va. 
88,  66  S.  E.  94.  See  Owens  r.  Cage, 
101  Tex.  286,  106  S.  W.  880. 
942-34  Appearance  of  party  must 
be  shown  by  record.  Smith  v.  Whit- 
ing, 55  Or.  383,  106  P.  791. 
942-35  Deweese  r.  Yost,  161  Mo. 
App.  10,  143  S.  W.  72. 
942-41  See  vol.  8,  p.  486,  n.  73.  and 
suy>pleiiipnt  thereto. 

943-42  Recital  matter  disposed  of 
at  chambers  conclusive.  Morehead  v. 
Allen,  131  Ga.  807,  63  S.  E.  507. 
943-44  Gilman  r.  Heitman,  137  la. 
336,  113  N.  W.  932. 
944-52  Collection  of  fines  and  cause 
of  imposition  shown  by  testimony  of 
clerk  of  court  who  made  their  collec- 
tion and  records  of  .iudgments  impos- 
ing them.  Ford  v.  Oliver  (la.),  124  N. 
W.  1067. 

945-55     See    Hollenbeck     r.     Glover, 
128  Ga.  52.  57  S.  E.  108. 
945-56     Contra  in  absence  of  bill  of 
exceptions.       Everett    v.    Everett,    215 
XT.    S.    203.      See   Clark    r,    Scovill,    198 
N".  Y.  279,  91   N.  E.  800. 
945-59     In     re     Ellsworth     Co.,     173 
Fed.    699:     Carpenter    v.    Auditor,    144 
Mifh.    251.    107    N".    W.    878. 
946-67     Dovle-K.   Co.   r.   T.   Co..   206 
Fed.    813;    McGuire   v.    Co.,    53    Wash. 
425,  102  P.  237. 
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947-69  Pettitti  v.  S.,  2  Okla.  Cr.  131, 
100  P.  1122. 

949-78  Smith  v.  Whiting,  55  Or. 
393,  106  P.  791;  Lutcher  v.  Allen,  43 
Tex.  Civ.  102,  95  S.  W.  572. 
950-80  Aldrich  v.  Barton,  153  Cal. 
488,  95  P.  900;  In  re  Davis,  151  Cal. 
318,  86  P.  183;  Medlin  v.  Co.,  128  Ga. 
115,  57  S.  E.  232;  Spring  Creek  D.  D. 
V.  Com.,  23'8  111.  521,  87  N.  E.  394; 
Bait.,  etc.  R.  Co.  v.  Freeze,  169  Ind. 
370,  82  N.  E.  761;  Ames  v.  Young,  105 
Me.  543,  75  A.  66;  Patchin  v.  Co.,  226 
Pa.  159,  75  A.  250;  Salas  v.  Mundy 
(Tex.  Civ.),  125  S.  W.  633;  Moore  v. 
Hanscom  (Tex.  Civ.),  103  S.  W.  665, 
judgment  mod.,  106  S.  W.  876. 
950-81  Parol  evidence  admissible  to 
show  matter  apparently  governed  by 
judgment  not  passed  on.  Dix  v.  Dix, 
132  Ga.  630,  64  S.  E.  790  (statute). 
950-82  Bliss  v.  Caille,  149  Mich. 
601,  113  N.  W.  317;  S.  v.  Com.,  79  S. 
C.  316,  60  S.  E.  928. 
951-83  Hendrick  f.  Biggar,  66  Mise 
576,  122  N.  Y.  S.  162;  Southern  P.  L. 
Co.  V.  Ward,  16  Okla.  131,  85  P.  459. 
951-86  Waterman  v.  Bash,  46  Wash. 
212,  89  P.   556. 

Record  silent  as  to  service  of  process. 
Weaver   v.   Webb,  3   Ga.  App.   726,   60 

952-92  'Callahan  v.  Gerbereux,  137 
N.  Y.  S.  996;  Merz  v.  Mehner,  57  Wash. 
324,  106  P.  1118  (otherwise  as  to  regu- 
larity of  service). 

952-93  Francis  v.  Lilly,  30  Ky.  L. 
B.  391,  98  S.  W.  996  (in  direct  pro- 
ceeding recital  of  service  rebuttable). 
953-96  Briggs  v.  Manning,  80  Ark. 
304,  97  S.  W.  289. 

953-98  Hendrick  v.  Biggar,  122  N. 
Y.  S.  162. 

953-99  Manion  v.  Brady  (la.),  138 
N.  W.  558.  Contra,  Hendrick  v.  Big- 
gar, supra. 

953-1  Johnson  v.  Hunter,  147  Fed. 
133,  77  0.  C.  A.  359,  rev.  127  Fed.  219 
(no  presumption  additional  evidence 
presented  where  recited  facts  insuffi- 
cient) . 

954-4  Davis  v.  Ragland,  42  Tex.  Civ. 
400,  93  S.  W.  1099. 
954-6  Filing  of  motion  cannot  be 
shown  by  parol,  where  it  would  contra- 
dict the  record.  Cote  v.  Nav.  Co.,  213 
Mass.  177,  99  N.  E.  972. 
954-8  Parol  evidence  competent  to 
apply  declaration  to  subject-matter  by 
showing    circumstances    in    connection 


with   which   made.     Godley  v.  Barnes, 
132  Ga.  513,  64  S.  E.  546. 
955-10     Rude  v.  P.,  44  Colo.  384,  99 
P.    317;    Hutchinson   v.   Patterson,    226 
Mo.    174,    126    S.    W.    403;    Gamble    v. 
Martin   (Tex.  Civ.),  129  S.  W.  386. 
955-11     Warburton    v.     Gourse,     193 
Mass.   203,   79    N.   E.   270. 
956-20     Horn    v.    Metzger,    234    HI. 
240,  84  N.  E.  893. 

956-21     Contra,     Manion     v.     Brady 
(la.),  126  N.  W.  801. 
957-32     Van  Gundy  v.  Hill,   262  111. 
162,  104  N.  E.  147. 

959-47  Walrond  v.  Noyes,  82  Kan. 
118,  107  P,  795. 

961-71  Denial  of  existence  of  rec- 
ord. Rainey  v.  Ridgeway,  151  Ala. 
532,  43   S.  '843. 

961-72  White  v.  Martin,  2  Alaska 
495;  In  re  McVay,  14  Ida.  56,  93  P. 
28;  In  re  Mudgett,  103  Me.  367,  69 
A.  575;  Desloge  v.  Tucker,  196  Mo. 
587,  94  S.  W.  283;  Jenkins  v.  Morrow, 
131  Mo.  App.  288,  109  S.  W.  1051; 
Murphy  v.  Sisters,  43  Tex.  Civ.  638, 
97  S.  W.  135. 

962-73  Milbra  v.  Oo.  (Ala.),  62  S 
176. 

963-82  "Smith  V.  Whiting,  '55  Or. 
393,   10i6  P.   791. 

963-83  Dudley  v.  Stansberry  (Ala, 
App.),  59  S.  379;  Ruoff  v.  Fitzgerald, 
128  Mo.  App.  639,  106  S.  W.  1110;  Ex 
parte  Walton,  2  Okla.  Cr.  437,  101  P. 
1034;  CJurran  v.  S.,  53  Or.  154,  99  P. 
420;  S.  r.  Court,  36  Utah  502,  105  P. 
105;  Griffiths  v.  Court,  35  Utah  443, 
100  P.  1064. 

Intention  of  justice  of  peace  to  enter 
a  certain  judgment  cannot  be  shown 
where  it  would  contradict  the  record. 
Wilkerson  V.  State,  105  Ark.  367,  151 
S.  W.  518. 

964-88  Albie  v.  Jones,  82  Ark.  414, 
102  S.  W.  222. 

Jurisdiction  cannot  be  shown  by  ex- 
trinsic evidence  in  opposition  to  rec- 
ord. Texas  &  P.  R.  Co.  v.  Hood  (Tex. 
Civ.),  125  S.  W.  982. 
965-90  Ruoff  V.  Fitzgerald  (appear- 
ance and  confession  of  judgment) ;  Cur- 
ran  V.  S.,  53  Or.  154,  99  P.  420. 
965-91  Rule  not  applicable  in  cer- 
teriorari  proceedings  if  extrinsic  facts 
set  up  not  required  shown  and  return 
is  made  by  tribunal  not  composed  of 
same  person  before  whom  proceedings 
were  had,  or  otherwise  were  not  pre- 
sumably   within    personal    knowledge. 
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Griffiths  V.  Court,  35  Utah  443,  100  P. 
1064. 

965-93  Reach  v.  Quinn,  159  Ala. 
340,  48  S.  540;  Sigler  v.  Shaffer,  9  O. 
C.  C.  (N.  S.)  267  (to  show  entry  of 
judgment  made  within  time  pre- 
scribed). 

966-97     Fabien    v.   Grabow,   134   Mo. 
App.  193,  114  S.  W.  80. 
966-3     Brand  v.  Swindler,  68  W.  Va. 
571,  70  S.  E.  362. 

967-13  Choate  v.  R.  C'o.,  143  Ala. 
316,  39  S.  218;  Hartzfeld  v.  Tavlor, 
207  Mo.  236,  105  S.  W.  599.  Comp. 
Getzendaner  v.  R.  Co.,  43  Tex.  Civ. 
66,  102  S.  W.   161. 

968-15  Warthen  v.  Melton,  132  Ga. 
113,  63  S.  E.  832.  See  Collier  v.  Par- 
ish, 147  Ala.  526,  41  S.  772;  Stephens 
V.  Council,  132  la.  490,  107  N.  W.  614. 
969-30  Manion  v.  Brady  (la.),  126 
N.  W.  801. 

970-35     To     explain     an     uncertain 
date  in  recorded  indictment.     Valigura 
r.  S.  (Tex.  Cr.),  153  S.  W.  856. 
971-41     See  vol.  9,  p.  727,  n.  33,  and 
supplement  thereto. 

972-51  Jordan  v.  McDonnell,  151 
Ala.  279,  44  S.  101. 

973-52  Tavlor  t\  McCowen,  154  Cal. 
798,  99  P.  351;  Easterwood  v.  Burnitt 
(Tex.  Civ.),  126  S.  W.  934. 
973-53  Purpose  and  consideration 
under  which  judgment  rendered  shown 
by  parol.  Bente  r.  Sullivan,  52  Tex. 
Civ.  454,  115  S.  W.  350. 
973-54  Selph  v.  Selph,  133  Ga.  409, 
65  S.  E.  '881;  Tomlinson  v.  Bennett,  145 
N.  C.  279,  59  S.  E.  37  (what  complaint 
never  filed  would  have  been). 
Ground  of  order. — "If  the  decree  ap- 
pointing the  guardian  had  expressly 
found  the  deceased  unsound  of  mind, 
doubtless  parol  testimony  would  have 
been  inadmissible  because  in  contradic- 
tion of  the  record,  but  as  a  gu.irdian 
may  in  this  state  be  appointed  for  one 
who  is  an  habitual  drunkard,  or  a 
spendthrift,  as  well  as  for  one  who  is 
unsound  of  mind,  we  think  the  rule 
should  be  that,  where  the  record  does 
not  expressly  state  the  ground  for  the 
appointment,  parol  testimony  is  admis- 
sible to  show  the  reasons  therefor.  Of 
course,  parol  testimony  should  not  be 
allowed  to  contradict  a  record;  but, 
if  the  record  is  silent,  parol  testimony 
mav  be  adduced  to  explain  it."  Cahill 
r.  Cahill,  155  Ta.  340.  136  X.  W.  214. 
975-62  Irvin  r.  Spratlin,  127  Ga. 
240,  55  S.  E.  1037;  Hubbard  v.  Gould, 


74  X.  H.  25,  64  A.  668;  Pennebaker  v. 
Parker,  33  Pa.  Super.  458;  Harris  v. 
Mason,  120  Tenn.  668,  115  S.  W.  1146; 
Manchester,  etc.  Assn.  v.  Porter,  106 
Va.  528,  56  S.  E.  337. 
976-64  Martin  v.  Stranger,  29  E.  I. 
464,  73  A.  534. 

976-66     Harris  r.  Mason,   120  Tenn. 
668,  115  S.  W.  1146. 
977-67     Parol    evidence    showing   na- 
ture   of    suit    received    if    inquiry    col- 
lateral and  incidental.  Garden  v.  Hous- 
ton, 163  Ala.  300,  50  S.  1030. 
978-73     Old  Wavne,  etc.  Assn.  r.  Mc- 
Donough,  204  U.  S.  8. 
979-74     Sullivan  v.  Kennev,   148  la. 
361,  126  N.  W    349.     See  Grider  r.  Cor- 
bin,  116   App.   Div.   818,  102   N.  Y.  S. 
181. 

979-75  Roberts  r.  Leutzke,  39  Ind. 
App.  577,  78  X.  E.  635. 
979-76  Recital  of  jurisdiction  ac- 
quired by  publication  of  summons  con- 
clusive. Leman  V.  MacLennan,  7  O. 
C.  C.   (N.  S.)   205. 

Jurisdictional  recitals,  prima  facie 
true.  Reis  r.  Epperson,  143  Mo.  App. 
90,  122  S.  W.  353. 

979-77  P.  v.  Rose,  254  111.  332,  98 
X.  E.  533;  Trustees  of  Schools  v.  Craw- 
ford, Too  Til.  App.  170. 
Recorded  proceedings  of  corporation  to 
condemn  land,  cannot  be  varied  bv 
parol.  Post  V.  R.  Co.,  80  Vt.  551,  69 
A.  156. 

980-79  S.  r.  Fagan,  1  Boyce  (Del.) 
45.  74  A.  692  (ambiguous  date). 
981-88  Tnhab.  of  Rockport  r.  Rock- 
land, 109  Me.  512,  84  A.  1077.  See 
vol.  8,  p.  472,  n.  83,  and  supplement 
thereto. 

983-91  Parol  evidence  admissible  to 
show  paper  executed  in  county  in 
which  attesting  officer  qualified.  Rowe 
r.  Spencer,  132  Ga.  426.  64  S.  E.  468. 
983-94  Belleville  r.  Miller,  257  111. 
244,  100  X.  E.  946;  Seass  r.  Monroe, 
146  m.  App.  56;  Dunn  r.  Citv.  140  Ky. 
217,  130  S.  W.  10S9;  Geiser  Mfg.  Co. 
V.  Frankford,  40  Pa.  Super.  07;  S.  V. 
City,  64  Wash.  3>8,  116  P.  878. 
Mistake  in  date  of  filing  plans  and 
specifications  shown  bv  parol.  Meyers 
V.  Wood,  173  Mo.  App.  564,  158  S.  W. 
909.  See  vol.  8,  p.  834. 
984-96  Bailev  r.  Des  Moines  (Ta.), 
138  N.  W.  853.  See  also  vol.  8,  p. 
837. 

But  see  Barber  P.  Co.  r.  O'Brien,  128 
Mo.  App.  267,  107  S.  W.  25. 
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Omitted  facts  may  be  shown  by  parol. 
Wheat  V.  Van  Tine,  149  Mich.  314,  112 
N.  W.  933. 

984-98  Fogg  V.  Co.,  72  N.  J.  Eq. 
736,   66   A.    609. 

985-4  Chase  v.  E.  Co.,  165  Mich.  493, 
131  N.  W.  118. 

986-7  Entries  explainable  by  parol. 
Westerman  v.  Cleland,  12  Cal.  App.  63, 
106  P.  606. 

987-12  See  supra,  "Beneficial  As- 
sociations," 276-16. 

987-14  Newmann  v.  Sexton,  156  HI. 
App.  517. 

Purpose   of   assessments  as   recited   in 
resolutions     of     directors.       Hewel     v. 
Hogin,   3  Cal.  App.   248,  84  P.   1002. 
988-15     See  Rose  v.  Kadisho,  215  Pa. 
69,  64  A.  401. 

988-19     Declaring    dividend. — Poutch 
V.  Co.,  147  Ky.  242,  143  S.  W.  1003. 
989-26     Eose  v.  Kadisho,  215  Pa.  69, 
64  A.   401. 

990-27  Jenkins  v.  Co.,  120  La.  549, 
45  S.  435. 

990-31  Absence  of  record  of  in- 
strument shown  by  parol.  Hendricks  v. 
Brooks,  80  Kan.  1,  101  P.  622. 
992-42  Wade  v.  Co.,  51  Fla.  628, 
638,  41  S.  72;  Cox  v.  Mignery,  126  Mo. 
App.  669,  105  S.  W.  675. 
994-56  Millikin  v.  Gillum,  135  Ky. 
280,  122  S.  W.  151  (orders  of  fiscal 
court);  Grayson  County  v.  Eogers 
(Kv.),  122  S.  W.  866;  Derosia  v.  Loree, 
158  Mich.  64,  122  N.  W.  357  (signature 
not  attached  within  prescribed  time). 
Presence  of  supervisors  who  did  not 
vote  cannot  be  shown.  Rowland  r. 
Prentice,  143  Mich.  347,  106  N.  W. 
1105. 

Judgment  of  board. — Panola  County  v. 
Carrier,  92  Miss.  148,  45  S.  426. 
994-57     Cator    v.    Hays    (Tex.    Civ.), 
122  S.  W.  953. 

994-60     Minutes    of    school    meeting 
not  conclusive.     Tucker  v.  McKay,  131 
Mo.  App.  728,  111   S.  W.  867. 
996-71     Eust   V.    S.    (Tex.    Cr.),    158 
S.  W.  519. 

997-75     Eecord  of  clerk  of  drainage 
commission.     P.  ex.  rel.  Arnold  v.  Carr, 
231    111.   502,   83    N.   E.  269. 
997-76     Dunn    v.    Youmans,    224    111. 
34,  79  N.  E.  321. 

Drainage  district. — Where  statute  re- 
quires a  complete  record  to  be  kept 
of  proceedings  to  establish  a  drain- 
age district,  parol  evidence  is  inad- 
missible to  impeach  the  same  even  in 


a    collateral    proceeding.  Cobb   v.    Al- 
bert, 38  Okla.  296,  132  P.  1075. 
997-77     See    Foster    v.  Meyers,    117 
La.   216,  41   S.  551. 

999-84  Tate  v.  Rose,  35  Utah  229, 
99  P.   1003. 

1000-86  Parol  evidence  competent 
to  show  how  papers  customarily  folded 
and  sealed.  Keck  v.  Woodward,  53 
Tex.  Civ.  267,  116  S.  W.  75. 
1000-91  Evansville,  etc.  E.  Co.  v. 
Broermann,  40  Ind.  App.  47,  80  N.  E. 
972.  But  see  'Covington  v.  Eegenthal, 
33  Ky.  L.  R.  127,  109  S.  W.  341  (re- 
corded plat  may  be  explained,  although 
no  allegation  of  mistake  pleaded,  if  it 
forms  no  part  of  pleadings). 
1001-92  Board  v.  Taylor,  133  la. 
453,  108  N.  W.  927. 
1002-4  Wells-Fargo  &  Co.  v.  John- 
son, 205  Fed.  60.  Ambiguity  as  to 
which  of  two  lots  was  sold  for  taxes 
and  on  which  taxes  were  paid,  ex- 
plained bv  parol.  McCash  v.  Penrod, 
131  la.  631,  109'  N.  W.  180. 
1003-9  Chapman  v.  Zoberlein,  153 
Cal.  216,  92  P.  188. 

1004-15  Grimes  v.  Ellyson,  130  la. 
286,  105  N.  W.  418  (record  of  service 
of  notice  cannot  be  aided  by  extrinsic 
evidence). 

1005-17  Jordan  v.  McDonnell,  151 
Ala.  279,  44  S.  101. 

1006-19  See  Jordan  v.  McDonnell, 
151  Ala.  279,  44  S.  101. 
1006-20  Jordan  v.  McDonnell,  su- 
pra (certificate  and  name  of  clerk, 
"per"  deputy  clerk,  sufficient). 
1006-21  Jordan  r.  McDonnell,  su- 
pra. 

1006-22  Comp.  Seymour  v.  DuBois, 
145  Fed.  1003. 

1007-25  Internal  revenue  records 
privileged. — Meyer  v.  Ins.  Co.,  127  Wis. 
293,  106  N.  W.  1087.  Contra,  S.  v. 
Schaeffer,  74^  Kan.  390,  86  P.  477 
(sworn  copy  Inadmissible) ;  S.  t\  Mp- 
pert,  74  Kan.  371,  86  P.  478  (same). 
Certified  copy  competent.  S.  v.  Pigg, 
78  Kan.  618,  97  P.  859. 
1007-26  Hamon  v.  Foust,  127  Tenn, 
32,  150  S.  W.  418.  See  Brecker  v. 
Fillingham,  209  Mo.  578,  108  S.  W. 
41;  S.  V.  Dowdy,  145  N.  C.  432,  58  S. 
E.  1002.  Comp.  Ayres  v.  Co.,  76  Kan. 
149,  90  P.   794. 

Land  office  records.  —  Although  a 
method  of  proving  land  office  and  other 
federal  records  is  prescribed  by  both 
state  statute  and  act  of  Congress.   This 
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does  not  preclude  a  higher  quality  of 
proof  than  that  mentioned  in  those 
laws.  Harraening  v.  Howland,  25  N.  D. 
38,  141  N.  W.  131.  See  also  supra, 
1032-30. 

1007-28  Knox  v,  Gibson,  23  Colo. 
App.  402,  128  P.  470;  C.  f.  Ensign, 
40  Pa.  Super.  157. 

1008-29  See  Lorenz  v.  U.  S.,  24 
App.  Cas.  (D.  C.)  337  (effect  on  com- 
petency of  letters  on  file  in  such  of- 
fices). 

Schedules  of  rates  filed  with  interstate 
commission. — Sholton  v.  R.  Co.,  131  ^[o. 
App.  560,  110  S.  W.  627.  See  Griffin 
V.  R.  Co.,  115  Mo.  App.  549,  91  S.  W. 
1015. 

Pension  vouchers. — Certified  copy  ad- 
missible. Murphy  ;;.  Cady,  145  Mich. 
33,  108  N.  W.  493. 

1009-30     Kellogg   v.   Finn,   22   S.  D. 

578,  119  N.  W.  545.     Comp.  Nurnberger 
V.  U.  S.,  156  Fed.  721,  84  C.  C.  A.  377. 
Original    documents,    properly    authen^ 
ticated,      admissible.        Harmening     v. 
Howland,  25  N.  D.  38,  141  N.  W.  131. 
1009-32     Nat.  C.  R.  Co.  v.  Gratigny, 
213  Fed.  463  (C.  C.  A.). 
1010-34     Johnston  v.  Well  Wks.  Co., 
208  Fed.  145,  125  C.  C.  A.  361. 
1011-37     U.   S.   V.   Pierson,   145  Fed. 
814,  76  C.  C.  A.  390. 
1012-41     IT.    S.    V.    Pierson,    supra. 
1013-45     Certified   copy  of  letter   of 
secretary    of    state    on    political    ques- 
tion,   admissible.      Am.   B.    Co.   v.    Co., 
160  Fed.  184. 

1015-54     Comp.   Milwaukee,   etc.   Co. 
V.   GordoTi,  37  Mont.  209,  95  P.  995. 
1015-57     See  Van  Deventer   v.   Mor- 
timer, 56  Misc.  650,  107  N.  Y.  S.  564. 
lOlG-59     Wliited    v.    Johnson     (Tex. 
Civ.),  167  S.  W.  812.     Board  of  super- 
visors   not    a   court.     In    re   Felker,    3 
Ala.  App.  231,  58  S.  94. 
1017-63     Beauchamp    v.    Bertig,    90 
Ark.  351.  119  S.  W.  75;  Light  r.  Reed. 
234  Til.  626,  85  N.  E.  282;   Skrillow  v. 
Ruboiiovitz,  113  N.  Y.  S.  835. 
1017-65     Light  r.  Reed,  234  111.  626, 
85    N.    E.    282    (certificate    unimpeach- 
able because   of  inference   unnecessary 
part  absent). 

1019-72  Brack  v.  Morris,  90  Kan. 
64.  132  P.  1185. 

1019-74  Hazel  v.  Jacobs,  78  N.  J. 
L.   459,   75   A.  903. 

1019-76  Strecker  r.  Railson,  16  N. 
D.  GS,  111  N.  W.  612,  8  L.  R.  A.  (N. 
S.)   1099. 


1020-78     Van  Deventer  v.  Mortimer, 
56  Mi3c.  650,  107  N.  Y.  S.  564. 
1021-81     Strecker   v.   Railson,   16   N. 
D.  68,  111  N".  W.  612,  8  L,  R.  A.  (N.  S.) 
1099. 

1021-82  See  Van  Deventer  v.  Mor- 
timer, 56  Misc.  650,  107  N.  Y.  S.  564. 
1022-84  Holvoke  v.  Est.,  110  Me. 
469,  87  A.  40. 

1023-92  Comp.  Seymour  v.  DuBois, 
145  Fed.  1003. 

1024-99  In  re  Felker,  3  Ala.  App. 
231,  58  S.  94;  Ilenrv  I.  Co.  f.  Semon- 
ian,  45  Colo.  260,  100  P.  425;  Chap- 
man v.  Chapman,  74  Neb.  388,  104  N. 
W.  880;  Hagan  v.  Snider,  44  Tex.  Civ. 
139,  98  S.  W.  213;  Wolf  V.  King,  49 
Tex.  Civ.  41,  107  S.  W.  617. 
1025-5  But  see  Britton  v.  Chamber- 
lain, 234  111.  246,  84  N.  E.  895. 
1026-9  Rich  v.  Cohen,  61  Misc.  14S, 
114  N.   Y.  S.   672. 

1028-15  See  Britton  v.  Chamber 
lain,  234  111.  246,  84  N.  E.  895  (certi- 
fied by  justice  of  supreme  court  of 
New  York). 

1028-19  See  Britton  v.  Chamber- 
lain, 234  111.  246,  84  N.  E.  895. 
1028-20  Davis  v.  Davis,  24  S.  D. 
474,  124  N.  W.  715  (recital  that  clerk's 
certificate  is  "entitled  to  full  faith 
and  credit"  equivalent  to  "that  the 
attestation  is  in  due  form"). 
1029-23  Brown  r.  Baxter,  77  Kan. 
97,  94  P.  155,  574. 

1031-27  See  Bohlander  i\  Heikes, 
168  Fed.  886,  94  C.  C.  A.  298. 
1032-30  SullivfTn  v.  Kennev,  148  la. 
361,  126  N.  W.  349;  Wolf  v.  King,  49 
Tox.  Civ.  41,  107  S.  W.  617. 
1032-31  Barringer  v.  Dauernheim, 
127  La.  679,  53  S.  923;  Straub  v.  Beck- 
er. 127  N.  Y.  S.  310. 
1032-33  Ex  parte  Law,  2  Ala.  App. 
257,  56  S.  79;  ^[ilwaukce.  etc.  Co.  v. 
Gordon,  37  Mont.  209,  95  P.  995;  Pir- 
rung  V.  Council,  104  App.  Div.  571,  93 
X.  Y.  S.  575;  Hamon  v.  Foust.  127 
Tenn.  32,  150  S.  W.  418.  See  El  Paso, 
etc.  R.  Co.  V.  Harris  (Tex.  Civ.),  110 
S.  W.  145. 

Statute  relating  to  foreign  countries 
not  applicable  to  sister  states.  Van 
Deventer  v.  Mortimer,  56  Misc.  650, 
107  N.  Y.  S.  564. 

Statute  not  applicable  to  courts  of  lim- 
ited jurisdiction,  whose  records  must 
be  ]i roved  bv  common  law  methods. 
Strecker  r.  Railson.  16  N.  D.  68,  111 
N.  W.  612.  8  L.  R.  A.  (N.  S.)  1099. 
Statute  in  terms  applying  only  to  for- 
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eign  records  construed  to  apply  to  rec- 
ords of  sister  state.  Ayres  v.  Co.,  76 
Kan.  149,  90  P.  794. 
Where  clerk  of  court  is  also  county 
clerk,  under  statute  providing  for  ad- 
mission of  copies  of  court  records  cer- 
tified by  clerk,  his  certificate  must  be 
made  as  clerk  of  court  with  seal 
thereof  and  show  record  to  be  one  of 
court  and  not  of  county,  otherwise 
copy  must  be  certified  as  prescribed 
by  act  of  congress.  S.  v.  Kniffen,  44 
Wash.  485,  86  P.  837. 
General  statute  governing  use  of  cer- 
tified copies  of  records  does  not  apply 
to  sister  or  foreign  states,  at  least 
where  there  is  a  special  statute  gov- 
erning latter.  S.  r.  Kniffen,  44  Wash. 
485,  86  P.  837. 

1033-34  Scott  V.  Herrell,  27  App. 
Gas.  (D.  C.)  395;  Sullivan  v.  Kenney, 
148  la.  361,  126  N.  W.  349;  Douglas 
V.  Teller,  53  Wash.  695,  102  P.  761. 
1033-35  Sullivan  v.  Kenney  (Ta.), 
126  N.  W.  349. 

1033-36     But    see   S.   v.   Kniffen,   44 
Wash.  485,  86  P.  837. 
1033-37     Strecker  v.  Eailson,   16  N. 
D.  68,  111  N.  W.  612.  '8  L.  R.  A.  (N.  S.) 
1099. 

1033-38  Gordon  v.  Wageman.  77 
Neb.  185,  108  N.  W.  1067.  See  Van 
Deventer  v.  Mortimer,  56  Misc.  650,  107 
N.  Y.  S.  564. 

1034-40     Miller  v.  R.   Co.,  18  K  D. 
19,  118  N.  W.  344  (in  absence  of  local 
statute  to  contrary). 
1034-41     Wilcox     V.     Bergman,     96 
Minn.  219,  104  N.  W.  955. 
1034-43     Force    and    effect    of    such 
tecord    and    copy   in   sister   state   must 
be  shown.     Wilcox  t*.  Bergman,  supra. 
1035-43     Comp.  Miller  v.  R.  Co.,   18 
N.   D.   19,   118   N.  W.   344. 
1035-45     P.  V.  LeDoux,  155  Cal.  535, 
102  P.  517. 

1035-47     Sherwood    v.    Wallin,     154 
Cal.    735,   99  P.   191.     Comp.  Pepper  v. 
James,  7  Ga.  App.  518,  67  S.  E.  218. 
1036-48     Wilcox     v.     Bergman,      96 
Minn.  219,  104  N.  W.  955. 
1036-50     In   re   Felker,   3   Ala.   App. 
231",   58  S.   94;    Milwaukee,   etc.    Co.  v. 
Gordon,  37  Mont.  209,  95  P.  995. 
1036-51     Milwaukee,  etc.  Co.  v.  Gor- 
don, supra. 

1036-57  See  Milwaukee,  etc.  Co.  v 
Gordon,  supra. 

1037-58  Freeman  v.  Inst.  (Tex. 
Civ.),  128  S.  W.  629  (only  examined 
copy  admissible). 


1037-61  Pirrung  v.  Assn.,  104  App. 
Div.  571,  93  N.  Y.  S.  575  (vital  sta- 
tistics). See  S.  V.  McDonald,  55  Or. 
419,  104  P.  967. 

103S-63  Krekel  v.  Guenzler  (Kv.), 
124  S.  W.  848;  S.  V.  McDonald,  supra. 
1038-64  Royal  Neighbors  v.  Hayes, 
150  Ky.  626,  150  S.  W.  845;  In  re 
Pearson,  '5  Pa.  C.  C.  330. 
1038-65  See  S.  v.  McDonald,  55  Or. 
419,  104  P.  967. 

1039-68     In  re  McClellan,   20   S.   D. 
498,    107    N.    W.    681;    Wolf    v.    King, 
49  Tex.  Civ.  41,  107  S.  W.  617. 
1039-70     See  Gautier  Steel  Co.,  Ltd., 
2  Pa.  C.  C.  399. 

1040-81  Genuineness  of  certifying 
ofl^cers'  signature  must  be  authenti- 
cated. Guerra  v.  Co.  (Tex.  Civ.),  163 
S.  W.  669. 

1041-83  See  Gautier  Steel  Co.,  Ltd., 
supra. 

1043-89     Scott    r.    Herrell,    27    App. 
Cas.    (D.  0.)    395.     Comp.  Ayres  v.  Co., 
76  Kan.  149,  90  P.  794. 
1043-91     See  Van  Deventer  v.  Morti- 
mer, 5©  Misc.  650,  107  N.  Y.  S.  564. 
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3-1     New  York   practice. — Johnson   v. 

Co.,  58  Misc.  353,  110  N.  Y.  S.  1098; 
Russell  V.  McDonald,  125  App.  Div.  844, 
110  N.  Y.  S.  950;  Northrop  v.  Butler 
126  App.  Div.  906,  110  N.  Y.  S.  '815; 
Sullivan  v.  McCann,  124  App.  Div.  126, 
lOS  N.  Y.  S.  909;  Neal  v.  Gilleran, 
123  App.  Div.  639,  108  N.  Y.  S.  118; 
Lustgarten  v.  Harlam,  56  Misc.  606,  107 
N  Y.  S.  612;  Kindberg  V.  Chapman, 
115  App.  Div.  154,  100  N.  Y.  S.  686. 
Applicable  to  suits  in  *  equity  as  well 
as  at  law.  Roomeo  v.  Smith,  123  App. 
Div.  416,  107  N.  Y.  S.  1088. 
Proceedings  to  review  tax  assessments, 
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cannot  bf>  disro^'arded.     Larson  V.  Glo9, 
1235  111.  584,  S5  N.  E.  926. 
10-23     See  Atlantic  T.  Co.  v.  Osgood, 
155  Fed.  700. 
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Bk.  V.  Newton,  154  la.  49,  134  N.  W. 
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wards. 164  Fed.  809.  90  C.  C.  A.  585. 
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27-74  It  is  presumed  findings  are  cor- 
rect; but  consent  to  reference  to  a 
master  which  will  render  his  findings 
conclusive  under  rule  in  Kiniborly  r. 
Arms,  129  XJ.  S.  512,  not  inferred  from 
failure  to  object  thereto.  Guarantee, 
etc.  Co.  V.  Edwards,  164  Fed.  809,  90 
C.  C.  A.  585;  WTiite  v.  Hale,  208  Mass. 
94,  94  N    E.  259. 

27-75  Findings  contained  in  report 
admissible.  Welch  r.  McNeil,  214  Mass. 
402,  101   N.  E.  985. 

27-76     Wakefield    r.    Surety   Co.,   209 
Mass.  173,  95  N.  E.  350. 
28-77    Du   Bose  v.  Thomas,  130  Ga. 
673,   71    S.  E.   1106. 

29-78  Brock  v.  Wildey,  132  Ga.  19. 
63  S.  E.  794. 

30-81  Silence  of  report  as  to  mate- 
rial   fact   raises   presumption    fact   not 


proved  and  does  not  exist.  Brooks  v. 
Garner,  20  Okla.  236,  97  P.  995. 
31-82  Guarantee,  etc.  Co.  v.  Ed- 
wards, 164  Fed.  809,  90  C.  C.  A.  585; 
Blakesmore  v.  Johnson,  24  Okla.  544, 
103  P.  554. 

34-91  Morris  v.  Lemp,  13  Ida.  116, 
88  P.  761.  Comp.  Guarantee  Co.  t*. 
Edwards,  7  Ind.  Ty.  297,  104  S.  W.  624. 


REFORMATION   OF    INSTRUMENTS 

38-1  Fidelity,  etc.  Co.  v.  Ililliard,  65 
Fla.  443,  62  S'.  585;  Hesson  v.  Ilesson, 
121  Md.  626,  89  A.  107;  Aetna  L.  Ins. 
Co.  V.  Smelt.  Co.,  169  Mo.  App.  550, 
154  S.  W.  827;  Savre  v.  Moir  (Or.),  137 
P.  215;  Bibb  i\  Co.,  109  W.  Va.  261,  64 
S.  E.  32. 

38-2  Indian  R.  Mfg.  Co.  v.  Wooten, 
55  Fla.  745.  46  S.  185;  Griffin  r.  So- 
ciete,  53  Fla.  801,  44  S.  342;  Robinson 
r.  Korns,  250  Mo.  663.  157  S.  W.  790; 
Delaware  Ins.  Co.  v.  Hill  (Tex.  Civ.), 
127  S.  W.  283. 

Evidence  sufficient. — White    r.   Adams, 
13S   Ga.   306,   75   S.   E.   321. 
38-3     P^zell  V.  Humphrey,  90  Ark.  24, 
117  S.  W.  758. 

40-8  Wright  V.  Bott  (Tex.  Civ.),  163 
S.  W.  360. 

40-10  Bierman  v.  College,  20  Pa. 
Super.    133. 

40-13  Simpson  P.  &  H.  Co.  v. 
Geschke,  75  N.  J.  Eq.  394.  72  A.  90. 
41-15  Williams  v.  McManus,  90  S. 
C.  490,  73  S.  E.  1038. 
41-16  Newell  v.  Brew.  Co.,  9  Del. 
Ch.  240,  80  A.  672;  Knuckles  r.  Uo. 
(Kv.),  116  S.  W.  1193;  Moran  Mfg.  Co. 
r.  Co.,  210  Mo.  715,  IU9  S.  W.  47, 
Am.  M.  Co.  f.  Co.,  39  Mont.  476.  104 
P.  525;  Goerke  Co.  r.  Diskon  (N.  J. 
Eq.),  75  A.  780;  Boak  r.  Ins.  Co.,  228 
Pa.  493.  75  A.  713;  Grant  M.  Co.  v. 
Abbot.  142  Wis.  279.  124  X.  W.  264. 
Violation  of  a  contemporaneous  oral 
promise  is  not  onmigb.  White  r.  Hall, 
113  Vn.  427,  74  S.  E.  212. 
Evidence  held  insufficient. — Security 
Trust,  etc.  Co.  V.  Farraday,  9  Del.  Ch. 
306.    82   A.   24. 

Evidence  sufficient. — Drum  r.  Drum, 
251  111.  232.  95  N.  E.  1071;  Pfiester  V. 
Ins.  Co..  85  Kan.  97.  116  P.  245;  God- 
win r.  Da  Conturbia.  115  Md.  488.  80 
A.  1016;  Brown  r.  Tuschoff,  235  Mo. 
449,  138  S.  W.  497;  Strauss  r.  Specialty 
Co.,  89  Xeb.  176,  131  X.  W.  193;  Rohl- 
inger  V.  Orchard  Co.,  64  Wash.  348,  116 
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P.  1095;  Rosenbaum  v.  Evans,  63  Wash. 
506,    115   P.    1054. 

43-24     Mills    v.    Kampfe,     135     App. 
Div.   748,   119  N.  Y.  S.  903. 
43-25     Delaware  Ins.  Co.  v.  Hill  (Tex. 
Civ.),  127  S.  W.  283. 
44-39     Eundle  v.  Bohrer,  222  111.  475, 
78  N.  E.  831. 

44-40  Harmon  v.  Pohle  (Ind.  App.), 
103   N.   E.   1087. 

45-44     Bap.    Book    Concern    v.   Deitz- 
man,  140  Ky.  364,  131  S.  W.  8. 
45-46     Miller  v.   Stuart,   107   Md.   23, 
68    A.    273. 

45-47     Eustis    Mfg.    Co.    v.    Co.,    201 
Mass.  391,  87  N.  E.  596. 
45-48     Kinyon    v.    Cunningham,    146 
Mich.   430,    1*09    N.   W.    675. 
45-50     Dougherty    v.    Dougherty,    204 
Mo.   228,    102    S.   W.    1099;    Eedding   r. 
Co.,  127  Mo.  App.  625,  106  S.  W.  557. 
45-53     Mills  r.  Kampfe,  135  App.  Div, 
748,  119  N.  Y.  S.  903. 
46-59     Bower  v.  Bowser,  49  Or.   182, 
88  P.  1104. 

46-63     Scheuer  v.  Chloupek,  130  Wis. 
72,    109    N.   W.   1035. 
46-64     Bierman     v.    College,     20     Pa. 
Super.  133. 

46-65  It  must  be  found  from  the 
testimony  that  the  instrument  as  writ- 
ten does  not  express  the  contract  of 
either  of  the  parties  thereto.  Good- 
rum  V.  Bk.,  102  Ark.  326,  144  S.  W. 
198. 

46-66  Cox  V.  Beard,  75  Kan.  369,  89 
P.  671. 

46-69  When  scrivener  acts  solely 
for  grantee  his  mistake  is  mistake  of 
grantee  and  is  not  mutual.  Dougherty 
t\  Dougherty,  204  Mo.  228,  102  'S.  W. 
1099. 

47-73  Eoycroft  v.  Jordan  (Ala.),  62 
S.  701. 

47-75  Crane  v.  Blackburn  (Ala.),  65 
S.  812. 

47-76  Turner  v.  Todd,  85  Ark.  62, 
107  S.  W.  181. 

47-77     Indian  R.  Mfg.  Co.  v.  Wooten, 
55    Fla.    745,    46    S.    185,    "proof    must 
be  full  and  satisfactory." 
47-79     Bushert     r.     Stevenson     (la.)j 
113  N.  W.  916. 

48-88  Gray  v.  Jenkins,  151  K  C, 
80,  65  S.  E.  644. 

48-90  Mistake  must  be  shown  be- 
yond reasonable  doubt.  Fuller  r. 
Knapp,  82  Vt.  166,  72  A.  688;  Fair- 
banks V.  Harvey,  83  Vt.  283,  75  A.  268. 
Evidence  must  be  conclusive.  Bibb  v. 
Co.,   109   Va.   261,   64  S.   E.   32.     Must 


be    clear    and    convincing.      Norton    v. 
Gross,  52  Wash.  341,  100  P.   734. 
48-94     Comp.  Kinyon  v.  Cunningham, 
146  Mich.  430,  109  "N.  W.  675. 
49-96     Indian  R.  Mfg.  Co.  v.  Wooten, 
55   Fla.   745,  46  S.   185. 
50-7     See  Griffith  v.  York,  152  Ky.  14, 
153   S.  W.  31. 

51-8     Home  &  F.   Co.  v.  Freitas,  153 
Cal.  680,  96  P.  308. 

51-9     If   evidence   comes   up   to   rule 
laid   down,   question   for  jury.     Archer 
f.  McClure   (N.  C),  81   S.  E.  1081. 
51-11     Small    amoiint    of    clear    and 
credible  evidence  necessary  where  con- 
tract    highly     improbable.       Biser     v. 
Bauer,  205  Fed.  229,  123  C.  C.  A.  417. 
Fair  preponderance. — Harmon    r.  Pohle 
(Ind.   App.),   103   N.   E.   1087. 
Slight     evidence     insufficient. — Driskill 
r.  Ashlev   (Mo.),  167  S.  W.  1026. 
52-12     Greil   v.   Tillis,    170    Ala.   391, 
54    S.    524;    Weltner    v.    Thurmond,    17 
Wyo.  268,  98  P.  590. 
52-13     Sayre    v.    Moir    (Or.),    137    P. 
215. 

52-16  Mitchell  Mfg.  Co.  v.  Kemp- 
ner,  84  Ark.  349,  105  S.  W.  880;  Strout 
V.  Lewis,  104  Me.  65,  71  A.  137; 
Knowles  r.  Knowles,  33  R.  I.  491,  82. 
A.  257;  Williams  v.  McManus,  90  S.  C. 
490,  73  S.  E.  1038;  Snipes  r.  Morton 
(Tex.  Civ.),  144  S.  W.  286. 
54-18  Biser  v.  Bauer,  205  Fed.  229, 
123  C.  C.  A.  417;  Hand  r.  Cox,  164 
Ala.  34S,  51  S.  519;  St.  Louis,  etc.  R. 
Co.  r.  McConnell  (Ark.),  161  S.  W.  496; 
Ford  V.  Munnelley  (Ark.),  165  S.  W. 
291  (clear,  convincing  and  satisfac- 
tory); Home  &  P.  Co.  r.  Freitas,  153 
Cal.  680,  96  P.  308;  Loukowski  v. 
Prvor,  46  Colo.  584,  106  P.  7;  Miller  v. 
Mandel,  259  111.  314,  102  N.  E.  760; 
McCarl  r.  Ins.  Co.,  151  la.  669,  132 
N.  W.  12;  Salzman  v.  Assn.,  142  Ta.  99, 
120  N.  W.  697;  Griffith  r.  York,  152  Ky. 
i4,  153  S.  W.  31  (convincing);  Wilson 
r.  Reynolds,  154  Ky.  159,  156  S.  W. 
1036;  Mahoning  C.  Co.  v.  Dowling 
(Ky.),  124  S.  W.  370;  Mills  r.  Shreve 
(Mich.),  146  N.  W.  374;  Robinson  v. 
Korns,  250  Mo.  663,  157  S.  W.  790; 
Aetna  L.  Ins.  Co.  v.  Smelt.  Co.,  169 
Mo.  App.  550,  154  S.  W.  827; 
Redding  v.  Co.,  127  Mo.  App.  625,  106 
S.  W.  557;  Moran  Mfg.  Co.  r.  Co.,  210 
Mo.  715,  109  S.  W.  47;  Brown  r.  Gwin, 
197  Mo.  499,  95  S.  W.  208;  Am.  M. 
Co.  f.  Co.,  39  Mont.  476,  104  P.  525; 
Hallgren  r.  Becker,  94  Neb.  415,  143 
N.  W.  467;  Disbrow  v.  Disbrow,  146  N. 
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Y.  S.  63;  City  v.  Matthews,  156  App. 
Div.  490,  141  N.  Y.  S.  432;  Beatty  v. 
Ireland,  152  App.  Div.  5S8,  137  N.  Y. 
S.  456;  Baird  v.  R.  Co.,  129  N.  Y.  S. 
329;  Lamm  v.  Lamm,  163  N.  C.  71,  79 
S.  E.  290;  Schafer  v.  Hotel  Co.  (Okla.), 
137  P.  664;  West  Assur.  Co.  v.  Hilly er, 
etc.  Co.  (Tex.  Civ.),  167  S.  W.  816.: 
Delaware  Ins.  'Co.  v.  Hill  (Tex.  Civ.), 
127  S.  W.  283;  Carlson  v.  Druse 
(Wash.),  140  P.  570. 
Clear  preponderance. — Codd  v.  Langlev, 
75  Wash.  45,  134  P.  467. 
55-21  Lue^s  i\  Boyd,  158  Ala.  338, 
47  S.  1017;  Ezell  v.  Humphrey,  90  Ark. 
24,    117   S.    W.    758;    Griffin    r.    Societe, 

53  Fla.  801,  44  S."  342;  Seery  r.  "Catho- 
lic Order,  176  III.  App.  307;  Fosler  v. 
Miller,  132  111.  App.  464;  Tucker  v. 
Glew  (la.),  139  N.  W.  565;  Rockport  C. 
Co.  V.  Carter,  157  Kv.  555,  163  S.  W. 
734;  Knuckles  r.  Co.  (Ky.),  116  S.  W. 
1193;  Kinvon  v.  Cunningham,  146  Mich. 
430,  109  N.  W.  675;  Lenieim  v.  Smith, 

54  Pa.  Super.  147. 

"Full  and  satisfactory."  —  Robinson, 
etc.  Co.  V.  Johnson,  63  Fla.  562,  58  S. 
841. 

56-22  Page  v.  Whatley,  162  Ala.  473, 
50  S.  116;  Fidelity,  etc.  Co.  v.  Hilliard, 
65  Fla.  443,  62  S.  585;  Buck  v.  Garber, 
261  111.  378,  103  N.  E.  1059  (clear,  con- 
vincing and  satisfactorv) ;  Perkins  v. 
Herring,  110  Va.  822,^67  S.  E.  515 
(clear,  convincing  and  satisfactorv). 
56-26  Prior  v.  Davis,  58  Fla!!  510, 
50  S.  535;  Highsmith  f.  Page,  158  N. 
C.  226,  73  S.  E.  998. 
57-27  Lines  v.  Willey,  253  111.  440, 
97  N.  E.  843;  Bonneville  v.  Dum  (Tex. 
Civ.),  128  S.  W.  1179  (clear  and  spe- 
cific). 

57-28  Bennett  Jellico  Coal  Co.  r. 
Coal  Co.,  152  Ky.  838,  154  S.  W.  922 
(clear,  positive  and  unequivocal). 
57-29  Leslie  v.  O'Neil.  108  Ark.  607, 
156  S.  W.  1017  (clear,  unequivocal  and 
decisive) ;  Strout  v.  Lewis,  104  Me.  65 
71  A.  137. 

57-30  Robinson  v.  Korns,  250  Mo. 
663,  157  S.  W.  790,  clear  and  unequiv- 
ocal. 

57-31  White  v.  Co.,  165  Ala.  218,  51 
S.  764;  McKnight  v.  Witherington,  94 
Ark.  621,  127  S.  W.  727  ("decisive, 
unequivocal  and  beyond  reasonable 
controversy");  Wilson-W.  Co.  v.  G. 
Co.,  94  Ark.  200,  126  S.  W.  847;  Cherry 
v.  Brizzolara,  89  Ark.  309,  116  S.  W. 
668;  Tvler  v.  Bk.,  S9  Ark.  612,  116 
S.  W.  213;  Clark  v.  Clark,  141  Ga.  437, 1 


81  S.  E.  129  (clear,  unequivocal  and 
decisive) ;  Doeksstader  v.  Gibbs,  34 
Okla.  497,  126  P.  229  (clear,  unequiv- 
ocal and  decisive). 

58-34  Parker  v.  Carter,  91  Ark.  162, 
J  20  S.  W.  836. 

"So  clearly  as  to  leave  no  substantial 
doubt."  Adolph  r.  Adolph,  148  Wis. 
210,  134  N.  W.  353,  ctt.  Burnham  v. 
Burnham,  119  Wis.  509,  97  N.  W.  176, 
100  Am.  St.  895,  and  cases  cited. 
58-36  Additional  cases  as  to  suffici- 
ency.— Western  L.  &  S.  Co.  V.  Thibo- 
deau,  159  Fed.  370,  86  C.  C.  A.  370; 
Turner  v.  Todd,  85  Ark.  62,  107  S.  W. 
181;  Bushert  l\  Stevenson  (la.),  113  N. 
W.  916;  Coggins  r.  Carey.  106  Md.  204, 
66  A.  673;  Baker  v.  Montgomery,  79 
Neb.  98,  110  N.  W.  695;  Nat.  Bk.  v. 
Shaw,  218  Pa.  612,  67  A.  875;  Gailey 
V.  Co.,  34  Pa.  Super.  533;  Bierman  v. 
College,  20'  Pa.  Super.  133;  Isner  v. 
Nvdegger,  63  W.  Va.  677,  60  S.  E.  793. 
58-37  Leslie  v.  O  'Neil,  108  Ark.  607, 
156  S.  W.  1017;  Fidelity,  etc.  Co.  v. 
Hilliard,  65  Fla.  443,  62  S.  585;  Home 
r.  Co.,  55  Fla.  690,  45  S.  1016;  Miller 
r.  Stuart,  107  Md.  23,  68  A.  273;  Crouch 
V.  Thompson,  254  Mo.  477,  162  S.  W. 
149;  First  Nat.  Bk.  r.  Ins.  Co.,  17  N. 
M.  334,  127  P.  1115;  Stevens  v.  John- 
son (W.  Va.),  78  S.  E.  377.  See  Birch 
V.  Baker,  81  N.  J.  Eq.  264,  86  A.  932. 
"Strong,  unequivocal,  and  beyond  rea- 
sonable controversy."  Doniphan  K.  & 
S.  R.  Co.  r.  Mo.  &  N.  A.  R.  Co.,  104 
Ark.  475,  149  S.  W.  60;  Robinson,  etc. 
Co.  T.  Johnson,  63  Fla.  562,  58  S.  841. 
59-38  Fife  v.  Cate,  85  Vt.  418,  82 
A.  741. 

59-39  Brown  &  Hill  v.  McCabe  (W. 
Va.),  77  S.  E.  53S  (clear,  convincing 
and  free  from  reasonable  doubt); 
Smith  r.  Owens,  63  W.  Va.  60,  59  S. 
E.  762;  Isner  r.  Nvdegger,  63  W.  Va. 
677,  60'  S.  E.  793.' 
59-40  Newell  r.  Brew.  Co.,  9  Del. 
Ch.  240,  '80  A.  672;  Lines  i\  Willey; 
253  111.  440,  07  N.  E.  843. 
59-42  Waslee  v.  Rossman,  231  Pa. 
219,  80  A.  643;  National  Bk.  v.  Shaw, 
218  Pa.  612,  67  A.  875. 
"That  there  was  a  mistake,  and  that 
it  was  mutual,  must  be  shown  by  a 
very  high  degree  of  proof,  as  may  be 
seen  from  the  following  exjiressions 
gathered  from  our  own  reports:  The 
proof  must  be  'full,  clear,  and  deci- 
sive,' 'strong,  satisfactory,  and  con- 
vincing.'  'free  from  all  doubt  and  un- 
certainty,'   'beyond    fair    and    reason- 
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able  controversy,'  'beyond  reasonable 
doubt,'  such  as  'entirely  to  satisfy  the 
conscience  of  the  court.'  Parley  v, 
Bryant,  32  Me.  474;  Young  t\  Mc- 
Gown,  62  Me.  56;  Fessenden  v.  Oeking- 
ton,  74  Me.  123;  Andrews  v.  Andrews, 
81  Me.  337,  17  Atl.  166;  Cross  t\  Bean, 
81  Me.  525,  17  Atl.  710;  Linscott  v. 
Linscott,  'S3  Me.  384,  22  Atl.  253.  But 
this  does  not  mean,  of  course,  that  the 
testimony  on  the  whole  must  be  free 
from  contradiction.  A  burden  as  severe 
as  that  required  by  law  in  this  case 
is  well  sustained  in  numberless  cases, 
where  life  or  liberty  are  at  stake, 
though  the  testimony  is  in  sharp  con- 
flict." Brunswick  v.  Topsham  Water 
Dist.  V.  Inhab.  of  Topsham,  109  Me. 
334,  84  A.  644. 

60-49  Lesser  v.  Demarest  (N.  J 
Eq.),  72  A.   14. 

60-53  Panhandle  Lumb.  Co.  v.  Ean- 
cour,  24  Ida.  603,  135  P.  558. 
61-54  Owsley  v.  Matson,  156  Cal. 
401,  104  P.  983;  Home  &  P.  Co.  v. 
Preitas,  153  Cal.  680,  96  P.  308. 
Insufficient  evidence. — Tanner  v.  New- 
ton, 254  111.  432,  98  N.  E.  929. 
64-65  Merchants'  Mut.  Fire  Ins.  'Co. 
V.  Harris,  51  Colo.  95,  116  P.  143;  Lines 
V.  Willey,  253  111.  440,  97  N.  E.  843. 
65-70  Home  &  F.  Co.  v.  Freitas,  153 
Cal.  680,  96  P.  308;  Laufer  t\  Moppins, 
44  Tex.  Civ.  472,  99  S.  W.  109.- 
67-71  Bushert  v.  Stevenson  (la.), 
113  N.  W.  916;  Moran  Mfg.  Co.  v.  Co., 
210  Mo.  715,  109  S.  W.  47;  Gailey  v. 
Co.,  34  Pa.  Super.  533;  National  Bk.  v. 
'Shaw,  218  Pa.  612,  67  A.  875;  Isner  v. 
Nydegger,  63  W.  Va.  677,  60  S.  E.  793. 
72-99  Evidence  dehors  instrument 
inadmissible  to  show  mistake  in  ex- 
pressing agreement.  Torrey  v.  McFad- 
ven,  165  N.  C.  237,  '81  S.  E.  296. 
72-1  Gray  v.  Jenkins,  151  N.  C.  80, 
05  S.  E.  644;  Bell  V:  Mc  Jones,  151  N. 
C.  85,  65  S.  E.  646. 
T4-23  Biser  v.  Bauer,  20'5  Fed.  229, 
123  C.  €.  A.  417;  Fresno  C.  Co.  i\  Hart, 
152  Cal.  450,  92  P.  1010;  House  r.  Mc- 
Mullen,  9  Cal.  App.  664,  100  P.  344; 
First  Nat.  Bk.  i\  Ins.  Co.,  17  N.  M. 
334,  127  P.  1115;  Beatty  v.  Ireland,  152 
App.  Div.  588,  137  N.  Y.  S.  456;  Archer 
V.  McClure  (N.  C.)  81  S.  E.  1081;  Tos- 
sini  V.  Donahue,  22  S.  D.  277,  117  N. 
W.  148;  Hughes  v.  Payne,  22  S.  D.  293, 
117  N.  W.  363;  Harry  17.  Hamilton  (Tex. 
Civ.),  154  S.  W.  637.  See  vol.  9,  p. 
343,  nn.  74,  77,  and  supplement  thereto. 
74-24     Sloss-S.  S.  &  I.  Co.  v.  Ins.  Co., 


74  N.  J.  Eq.  635,  70  A.  380;  Delaware 
Ins.  Co.  V.  Hill  (Tex.  Civ.),  127  S.  W. 
283. 

75-29     Mc'Cluskey  v.  Scott  (la.),  124 

N.  W.  796. 

75-30     Parol  evidence  not  received  to 

reform  contract  void  under  statute  of 

frauds.     Mead  v.  White,  53  Wash.  638, 

102  P.  753. 

76-34     Sims  v.  Jeter,  129  La.  262,  55 

S.  877;  Efta  v.  Swanson,  109  Minn.  94, 

123  N.  W.  56;  Syler  v.  Culp  (Tex.  Civ.), 
138  S.  W.  175, 

79-37     Hughes  v.  Payne,  $2  S.  D.  293, 

117  N.  W.  363. 

81-51     Delaware  Ins.  Co.  v.  Hill  (Tex. 

Civ.),   127   S.  W.   283. 

81-54    ®ee  U.  S.  H.  &  A.  Ins.  Co.  v. 

Emerick   (Ind.  App.),  103  N.  E.  435. 

81-56     Austin    v.    Hunter,    85    S.    C. 

472,  67  S.  E.  734. 

81-57     Owsley    -p.    Matson,    156    Cal. 

401,  104  P.  983  (personal  knowledge  of 

how  mistake   occurred,   not   essential) ; 

King     I'.     Edw.     Thompson     Co.     (Ind. 

App.),   104   N.  E.   106. 

82-60     Collection    of    premiums    after 

apparent    date    of    expiration    may    be 

shown    so    as    to   make   policy    run    for 

longer  term.    Flickinger  v.  Ins.  Co.,  136 

la.  258,  113  N.  W.  824. 

84-68     Kunz  v.  Mason,  75  N.  J.  Eq. 

616,  73  A.  869. 

84-73     Moore  v.  Moore,  151  N.  0.  555, 

66  S.  E.  598. 

85-75     Tossini  v.   Donahoe,   22   S.   D. 

277,  117  N.  W.  148. 

85-78     See  Mc'Cluskey  v.  Scott  (la.), 

124  N.  W.  796. 

85-79  Long  v.  Gilbert,  133  Ga.  691, 
66  S.  E.  894;  Aetna  L.  Ins.  Co.  r.  Smelt. 
Co.,  154  Mo.  App.  550,  154  S.  W.  827- 
Note  signed  by  agent,  admissible,  it 
being  contended  he  was  authorized  to 
sign  principal's  name,  and  failed  to  do 
so  by  fraud,  accident  or  mistake, 
through  mortgage  securing  it  void  be- 
cause of  misdescription  of  property. 
Foddrill  V.  Dooley,  131  Ga.  790,  63  S. 
E.  350. 

86-80  Verified  denial,  given  weight. 
Lesser  V.  Demarest  (N.  J.  Eq.),  72  A. 
14. 

86-82  Value  of  improvements  admis- 
sible. Allen  V.  Purcell,  141  Ga.  226,  80 
S.  E.  713. 

86-83  Baker  v.  Montgomery,  78  Neb. 
98,  110  N.  W.  695;  Gailey  v.  Co.,  34 
Pa.  Super.  533. 

86-85  Fife  v.  Gate,  85  Vt.  418,  82  A. 
741. 
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87-87     Loring   v.   Grumnion,    170   Ala. 

240,  o7  S.  819. 

87-92     Hesson  v.  Hesson,  121  Md.  626, 

89  A.  107. 

88-98     Allen  v.  Spensley,  202  Fed.  62, 

120  C.  C.  A.  378. 

90-8     Home  &  F.  Co.  v.  Freitas,  153 

Cal.   680,  96  P.  308. 


REFRESHING    MEMORY 

Stenographic  report  read  to  one's  own 
vjitness,  152-89;  Going  over  scene  of 
crime,  158-4;  Of  jury,  158-4. 
94-1  S.  V.  Kiviatkowski,  83  N.  J.  L. 
650,  85  A.  209.  Privilege  largely  dis- 
cretionary with  court.  Winn  r.  Modern 
Woodmen,  157  Mo.  App.  1,  137  S.  W. 
292. 

95-2  Moore  v.  Co.,  82  Ark.  485,  102 
S.  W.  385;  Sizer  C^.  r.  Melton,  129 
Ga.  143,  58  9.  E.  1055;  Hawaii  v.  Toyo- 
taro,  11  Haw.  195;  Hawaii  r.  Hang, 
10  Haw.  94;  Richardson  F.  Co.  i:  Sey- 
mour, 235  HI.  319,  85  X.  E.  496;  Dia- 
mond G.  Co.  v.  Wietzyehowski,  227  HI. 
338,  81  N.  E.  392;  Lindenbaum  r.  E. 
Co.,  197  Mass.  314,  84  X.  E.  129;  Meri- 
wether f.  R.  Co.,  128  Mo.  App.  647,  107 
S.  W.  434;  Gibbons  v.  Co.,  125  App. 
Div.  741,  110  N.  Y.  S.  96;  Proctor  r. 
S.,  54  Tex.  Cr.  254,  112  S.  W.  770 
(former  testimony);  Virginian  R.  Co.  v. 
Jeffries,  110  Va.  471,  66  S.  E.  731. 
97-3  Eberson  v.  Co.,  130  Mo.  App. 
296,  109  S.  W.  62;  DePalma  r.  Wein- 
man, 15  N.  M.  68,  103  P.  782;  Josias  v. 
Nivois,  56  Misc.  557,  107  N.  Y.  S.  15. 
99-4  Diamond  G.  Co.  r.  Wietzyehow- 
ski, 227  111.  338,  81  N.  E.  392;  Callman 
v.  Bruckenfeld,  108  N.  Y.  S.  1070. 
99-5  Curtis  v.  S.,  89  Ark.  394,  117  S. 
W.  521;  Hawaii  r.  Hang,  10  Haw.  94; 
Hawaii  v.  Toyotaro,  11  Haw.  195;  Dia- 
mond 6.  Co.  V.  Wietzyehowski,  supra; 
Einstein  v.  Oc,  132  Mo.  App.  82,  111 
S.  W.  859. 

99-7  Blalock  v.  Ins.  Co.,  13  Ga.  App. 
486,  79  S.  E.  374;  Diamond  G.  Co.  r. 
Wietzyehowski,  227  111.  33S,  81  N.  E. 
392;  McCabe  r.  Swift,  143  111.  App. 
404;  Graham  r.  Dillon,  144  Ta.  '82,  121 
N.  W.  47;  Title  0.  &  S.  Co.  r.  Co.,  146 
Ky.  702,  143  S.  W.  401;  Lindenbaum 
V.  R.  Co.,  197  Mass.  314.  84  X.  E.  129; 
Howard  r.  Moore.  79  X.  ,T.  L.  329,  75 
A.  435;  Cohen  r.  Ins.  Office.  198  X.  Y. 
140,  91  X.  E.  265;  Morris  r.  R.  Co..  36 
Utah  14,  102  P.  629.     See  Smith  r.  Ins. 


Co.,  21  S.  D.  433,  113  X.  W.  94;  Brown 
r.  S.  (Tex.  Cr.),  162  S.  W.  339. 
"With  the  memoranda  recollection  was 
so  refreshed  tliat  tliey  were  able  to 
testify  from  recollection  to  the  matters 
detailed.  .  .  .  His  testimony  concern- 
ing it  is,  in  substance,  that  he  set  down 
in  it  what  he  found  at  the  time  it  was 
made,  and  knew  at  that  time  that  it 
was  correct."  Close  r.  R.  Co.,  169 
Mich.  392,  135  X.  W.  346. 
101-8  C.  V.  Edgerton,  200  Mass.  318, 
86  X.  E.  768;  Eberson  v.  Co.,  130  Mo. 
App.  296,  109  S.  W.  62.  See  Madun- 
keunk  D.  &  I.  Co.  i\  Co.,  102  Me.  257, 
66  A.  537;  Catlett  v.  Stokes,  33  S.  D. 
278,  145  X.  W.  554. 

102-9  Roe  r.  Doe  (Ala.),  63  S.  949; 
Richardson  F.  Co.  f.  Sevmour,  235  HI. 
319,  85  X.  E.  496;  Athens  C.  &  C.  Co 
r.  Elsbree,  19  Pa.  Super.  618.  See  Cohen 
V.  Ins.  Office,  198  X.  Y.  140,  91  X.  E. 
265. 

104-11  Federal  Union  Surety  Co.  v. 
Mfg.  Co.,  176  Ind.  328,  95  X.  E.  1104; 
Smith  r.  S.  (Tex.  Cr.),  156  S.  W.  214 
(quot.  text);  Misher  r.  S.  (Tex.  Cr.), 
152  S.  W.  1049  (quot.  text);  Galveston, 
etc.  R.  Co.  V.  Quilhot  (Tex.  Civ.),  123 
S.  W.  200.  See  Keipp  i\  S.,  51  Tex. 
Cr.  417,  103  S.  W.  392. 
105-13  Misher  r.  S.  (Tex.  Cr.),  152 
S.  W.  1049.  (quot.  text). 
105-14  Patterson  r.  S.,  8  Ala.  App. 
420,  62  S.  1023;  Curtis  r.  S.,  89  Ark, 
394,  117  S.  W.  521;  Proctor  v.  Co.,  128 
Ga.  606,  57  S.  E.  879;  Sizer  '  Co.  v. 
Melton,  129  Ga.  143.  58  S.  E.  1055; 
Sullivan  r.  Miller.  169  111.  App.  607; 
Gurlev  v.  R.  Co.,  206  Mass.  534,  92  X. 
E.  714;  Craig  r.  Brown,  171  Mich.  256, 
137  X.  W.  126;  Samuel  r.  R.  Co.,  45  Pa. 
Super.  395;  Sorell  i\  S.  (Tex.  Cr.),  167 
S.  W.  356;  Misher  i:  S.  (Tex.  Cr.),  152 
S.  W.  1049  (quot.  text);  Proctor  r.  S., 
54  Tex.  Cr.  254,  112  S.  W.  770;  Coolidgo 
r.  Taylor,  85  Vt.  39.  80  A.  103^;  Toep- 
fer  V.  Sterr,  156  Wis.  226,  145  X.  W. 
970.  See  P.  v.  ^faddox,  176  111.  App. 
480;  Brown  r.  S.  (Tex.  Cr.),  162  S.  W. 
3.39;  Davis  v.  S.  (Tex.  Cr.),  152  S.  W. 
1094. 

Must  say  writing  was  true. — Diamond 
G.  Co.  V.  Wietzyehowski,  227  111.  338, 
81  X.  E.  .392. 

106-16  Ashford  r.  Evening  Star  Co., 
41  App.  Cas.  (D.  C.)  395;  Rudd  r.  Bux- 
ton. 41  App.  Cas.  (D.  C.)  353;  Greiner 
r.  Ins.  Co.,  40  Pa.  Super.  379;  S.  f. 
Collins.  27  R.  I.  419,  62  A.  1010;  S,  v. 
Burns,  25  S.  D.  364,  126  X.  W.  572. 
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107-18     Southern    E.    Co.    v.    Co.,    8 

Ala.  App.  583,  62  S.  975;  Thompson's 
Exr.  v.  Thompson's  Exr.,  155  Kv.  323, 
159  S.  W.  831;  Ammon  v.  E.  Co.,  120 
Minn.  43S,  139  N.  W.  819;  O'Eourke 
1-.  Opera  House  Co.,  47  Mont.  459,  133 
P.  965;  Welch  v.  Adams,  87  Neb.  681, 
127  N.  W.  1064;  Misher  V.  S.  (Tex. 
Or.),  153  S.  W.  1049  (quot.  text).  See 
Marron  v.  E.  Co.,  46  Mont.  593,  129  P. 
1055;  vol.  7,  p.  138,  n.  3,  anrl  supple- 
ment thereto.  Coyitra,  Laub  v.  De  Vault, 
139  111.  App.  398. 

108-19  Eoe  V.  Doe  (Ala.),  63  S.  949; 
Atlantic  C.  L.  H.  Co.  v.  Hill,  12  Ga. 
App.  392,  77  S.  E.  316;  P.  f.  Maddox, 
162  111.  App.  95.  See  Int.  Harvester 
Co.  V.  C,  147  Ky.  557,  144  S.  W.  1070; 
Lintner  v.  Wiles  (Or.),  141  P.  871;  vol. 
7,  p.  139,  n.  4,  and  supplement  thereto. 
109-21  Proctor  v.  Co.,  128  Ga.  606, 
57  S.  E.  879;  Meriwether  v.  E.  Co.,  128 
Mo.  App.  647,  107  S.  W.  434;  Eberson 
V.  Co.,  130  Mo.  App.  296,  109  S.  W. 
62.  See  Callman  v.  Bruckenfeld,  108 
N.  Y.  S.  1070. 

109-23  'S.  V.  Bradley,  161  N.  C.  290, 
76  S.  E.  720.  See  vol.  3,  p.  495,  n.  37; 
vol.  14,  p.  574,  n.  65,  and  supplement 
thereto. 

110-23  Production  of  writing  com- 
pelled on  taking  deposition  in  order 
witness'  memorv  may  be  refreshed. 
Gibbons  v.  Co.,  i25  App.  Div.  741,  110 
N.  Y.  S.  96. 

111-26  See  Powell  v.  Ins.  Co.,  2  Pa. 
Super.   151. 

111-28  S.  V.  Burns,  25  S.  D.  364,  126 
N.  W.  572. 

111-29     See  Bass   r.  S.,   1   Ga.   App. 
728,  790,  57   S.   E.   1054. 
112-30     P.  V.  Duncan,  8  Cal.  App.  186, 
96  P.  414;  Pool  v.  S.,  51  Tex.  Cr.  596, 
103  S.  W.  892. 

115-33  'Stewart  v.  Harris,  6  Ala. 
App.  518,  60  S.  445;  Proctor  v.  Co.,  128 
Ga.  606,  57  S.  E.  879;  Diamond  G.  Co. 
V.  Wietzychowski,  227  111.  338,  81  N. 
E.  392;  Dorrance  v.  Co.,  233  111.  354, 
84  N.  E.  269;  Eberson  v.  Co.,  130  Mo. 
App.  296,  109  S.  W.  62;  Hill  v.  Co.,  74 
N.  J.  L.  338,  68  A.  94;  Viehos  v.  Cuttler, 
133  App.  Div.  230,  117  N.  Y.  S.  366; 
Josias  v.  Nivois,  56  Misc.  557,  107  N. 
Y.  S.  15;  Owen  r.  Eothermel,  21  Pa. 
Super.  561.  See  Galveston,  etc.  E.  Co. 
V.  Solcher  (Tex.  Civ.),  110  S.  W.  545. 
Belief  of  witness  sufficient  if  party  who 
made  entries  within  jurisdiction.  St. 
Louis  S.  E.  Co.  V.  Mitchell  (Tex.  Civ.), 
127  S.  W.  876. 


117-35     Asinof  v.  Kuropotkin,  144  M. 
Y.   S.   758;   Brower  v.  Byrne,   151   App. 
Div.    543,    136    N.    Y.   S.    77;    Owen    r. 
Eothermel,    21    Pa.    Super.    561. 
"As  to  items  on  the  book  in  reference 
to  sales  of   which   he  had   no  personal 
knowledge,    neither    his    testimony    nor 
the    entries    on    the  book    in    reference 
to  such   items  were  admissible,  in  the 
absence    of    other    competent    evidence 
tending  to  show  that  such  entries  spoke 
the   truth."     Davie   v.   Eoland,   3    Ala. 
App.  567,  57  S.  1034. 
118-37     Eberson     v.     Co.,     130     Mo. 
App.  296,  109  S.  W.  62. 
119-39     Winn    v.    Modern    Woodmen, 
157  Mo.  App.  1,  137  S.  W.  292. 
Discretion  of  court  not  reviewed  unless 
abused.     Brown  v.  Smith,  24  S.  D.  231, 
123  N.  W.  689. 

120-42  Magill  v.  S.,  51  Tex.  Cr.  357, 
103  S.  W.  397. 

121-43  Mahoney  v.  E.  Co.,  81  Vt. 
210,   69  A.   652. 

122-44  Glenn  v.  S.,  157  Ala.  12,  47 
S.  1034. 

124-50  Stevens  v.  Worcester,  196 
Mass.  45,  81  N.  E.  907. 
Testimony  that  witness  refreshed  mem- 
ory properly  retained  and  objection 
overruled.  Burns  v.  Lee  (Ga.  App.),  '80 
S.  E.  676. 

125-51  Burson  v.  Vogel,  29  App.  Gas. 
(D.  C.)  388;  De  Palma  v.  Weinman,  15 
N.  M.  68,  103  P.  782;  Spencer  r.  S.,  132 
Wis.  509,  112  N.  W.  462. 
Paper  may  be  received  as  witness'  tes- 
timony if  he  refuses  to  say  more  than 
that  it  is  correct,  though  it  would  not 
be  otherwise  admissible.  Atherton  V. 
Emerson,  199  Mass.  199,  85  N.  E.  530. 
125-52  C.  r.  Edgerton,  200'  Mass. 
318,  86  K  E.  768. 

Production  of  book  containing  irrele- 
vant matter  may  not  be  ordered  if 
cross-examiner  declines  to  limit  cross- 
examination  to  relevant  matter  therein. 
Morrow  v.  S.,  56i  Tex.  'Cr.  519,  120  S. 
W.  491. 

126-53  Memorandum  containing  ir- 
relevant matter,  not  admissible.  Little 
T.  Eich,  55  Tex.  Civ.  326,  118  S.  W. 
1077. 

126-54  Pool  i\  S.,  51  Tex.  Cr.  596, 
103  S.  W.  892. 

126-55  S.  V.  Kwiatkowski,  83  N.  J. 
L.  650,  85  A.  209;  Powell  v.  Ins.  Co.,  2 
Pa.  Super.  151. 

126-56  Patterson  p.  S.,  8  Ala.  App. 
420,  62  S.  1023;  Eoe  v.  Doe  (Ala.),  63 
S.  949;  Bishop  r.  New  Haven,  82  Conn. 
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51,  72  A.  646  (fragmentary  notes  of 
arguments  of  counsel  made  by  judge) ; 
Burson  v.  Vogel,  29  App.  Cas.  (D.  C.) 
388;  New  England  Syndicate  v.  Cutler 
(la.),  143  N.  W.  1095;  C.  V.  McGarvev, 
158  Ky.  570,  165  S.  W.  973;  PhiladeV 
phia,  etc.  E.  Co.  v.  Diffendal,  109  Md. 
494,  72  A.  193,  458;  Lindenbaum  V.  R. 
Co.,  197  Mass.  314,  84  "N.  E.  129;  Un- 
ion I.  Co.  r.  R.  Co.,  178  Mich.  346,  144 
N.  W.  1033;  Weinberger  v.  Ins.  Co. 
(Mo.  App.)  156  S.  W.  79;  Gardner  v. 
R.  Co.,  223  Mo.  389,  122  S.  W.  1068; 
S.  V.  Carpenter,  216  Mo,  442,  115  S. 
W.  1008;  Einstein  v.  L.  &  L.  Co.,  132 
Mo.  App.  82,  111  S.  W.  859;  O 'Rourke 
V.  Grand  Opera  House  Co.,  47  Mont. 
459,  133  P.  965;  Marron  r.  R.  Co.,  46 
Mont.  593,  129  P.  1055;  S.  V.  Kwiat- 
kowski,  83  N.  J.  L.  650,  85  A.  209; 
More-J.  G.  Co.  v.  R.  Co.,  76  N.  J.  L. 
70S,  72  A.  65;  N.  Y.  Motor  C.  Co.  r. 
Greenfield,  145  N.  Y.  S.  33;  Elwell  v. 
Purcell  (Okla.),  140  P.  412;  Sorell  i: 
S.  (Tex.  Cr.).  167  S.  W.  3.56;  Edwards 
V.  Assn.  (Tex.  Civ.),  166  S.  W.  423 
(non-executed  lease);  American,  etc. 
Co.  V.  Mercedes  Co.  (Tex.  Civ.),  155  S. 
W.  286;  Spencer  v.  S.,  132  Wis.  509, 
112  N.  W.  462.  See  Harkness  r.  Bor- 
ough, 238  Pa.  544,  86  A.  478;  vol.  5,  p. 
321,  n.  65;  p.  954,  n.  79,  p.  958,  n.  92 
(memorandum  of  former  testimony) ; 
vol.  7,  p.  137,  n.  99;  vol.  9,  p.  614,  n.  1, 
and  supplement  thereto. 
Inventory  of  loss  by  fire.— See  vol.  7, 
p.  564,  n.  74,  and  supplement  thereto. 
127-58  Beitman  r.  Birmingham  Co. 
(Ala.),  64  S.  600;  Kansas  Citv  S.  R. 
Co.  V.  Morrison,  103  Ark.  522,"^  146  S. 
W.  853;  Philadelphia,  etc.  R.  Co.  f. 
Diffendal,  109  Md.  494,  72  A.  193,  4.58; 
Marron  r.  R.  Co.,  46  Mont.  593,  129 
P.  10.55. 

128-59  Riley  i\  Fletcher  (Ala.),  64 
S.  85;  Patterson  v.  S.,  8  Ala.  App.  420, 
'62  S.  1023;  Alexander  v.  Wellington, 
44  Colo.  388,  98  P.  631;  Atlantic  R. 
Co.  V.  Hill,  12  Ga.  App.  392,  77  S.  E. 
316;  Ga.  Excelsior  Co.  r.  Co.,  12  Ga. 
App.  797,  78  S.  E.  611;  Albany  P.  Co. 
V.  Hugger,  4  Ga.  Ajjp.  771.  62  S.  E. 
533;  S.  i:  Klute  (la.),  140  N.  W.  S64; 
In  re  Dist.,  146  la.  564,  123  N.  W.  1059 
(public  record  of  body  of  which  wit- 
ness a  member);  Cockrill  v.  R.  Co.,  90 
Kan.  650,  136  P.  322;  Madunkeunk  D. 
&  I.  Co.  r.  Co.,  102  Me.  257,  66  A.  537; 
Hanrahan  r.  Citv,  114  Md.  517,  80  A. 
312;  S.  r.  Patton  (INlo.),  164  S.  W.  223 
(testimony   before  grand   jury) ;    Eber- 


son  V.  Co.,  130  Mo.  App.  296,  109  S.  W. 
62;  Meriwether  r.  R.  Co.,  128  Mo.  App. 
647,  107  S.  W.  434;  Gibbons  v.  Co.,  125 
App.  Div.  741,  110  X.  Y.  S.  96;  Brown 
v.  Smith,  24  S.  D.  231,  123  X.  W.  689; 
American,  etc.  Co.  v.  Mercedes  Co. 
(Tex.  Civ.),  1.53  S.  W.  286;  Hammond 
r.  Decker,  46  Tex.  Civ,  232,  102  S.  W. 
453;  St.  Louis,  etc.  R,  Co.  v.  Wills 
(Tex.  Civ.),  102  S.  W.  733;  Magill  i. 
S.,  51  Tex.  Cr.  357,  103  S.  W.  397; 
Keipp  V.  S.,  51  Tex.  Cr.  417,  103  S. 
W.  392;  Jenkins  r.  S.  (Wvo.),  134  P. 
260. 

See  C.  V.  McGarvey,  158  Ky.  570,  165 
S.  W.  973;  Amnion  r.  R.  Co.,  120  Minn. 
438,  139  X".  W.  819. 

Statement  to  prosecuting  attorney  may 
be  used  by  attorney  to  refresh  memory 
of  witness.  See  Cooper  v.  S.  (Tex.  Cr.), 
161  S.  W.  1094. 

Market  reports  in  trade  joumaL — See 
vol.  13,  p.  5G4,  n.  71,  and  supplement 
thereto. 

131-62  Ga.  Excelsior  Co.  v.  Co.,  12 
Ga.  App,  797,  78  S.  E.  611  (copy  of 
account  attached  to  petition);  P.  i'. 
Maddox,  176  111.  App.  480;  Xew  Eng- 
land Syndicate  r.  Cutler  (la.),  143  X. 
W.  1095;  Bowen  r.  ln<lemnity  Co.,  151 
la.  66.3,  131  X.  W.  10s6;  Philadelphia, 
etc.  R.  Co.  V.  Diffendal,  109  Md.  494, 
72  A.  193,  458;  Smith  v.  Pickands,  148 
Mich.  558,  112  X.  W.  122;  Gibson  v. 
C'ampbell,  242  Pa.  .551,  89  A.  662;  Wag- 
onseller  r.  Brown,  7  Pa.  C.  C.  663; 
Daly  v.  S.  (Tex.  Cr.),  162  S.  W.  11.52: 
Hammond  i:  Decker,  46  Tex.  Civ.  232, 
102  S.  W.  453.  See  Tabor  v.  S.,  52  Tex. 
Cr.  387,  107  S.  W.  1116;  Washington  r. 
S.  (Tex.  Or.).  147  S.  W.  276  (cit.  this 
text). 

Bill  of  particulars  filed  by  order  of 
court  and  compiled  by  witness  and 
others  from  invoices  and  inventories, 
used.  De  Palma  r.  Weinman,  15  X.  M. 
68,  103  P.  782. 

133-63  Tabor  r.  S.,  52  Tex.  Cr.  387, 
107  S.  W.  1116.  See  Owen  r.  Rothermel, 
21    Pa.  Super.  561. 

133-64  Greiner  r.  Ins.  Co.,  40  Pa. 
Super.  387;  Owen  v.  Rothermel,  supra. 
133-67  Error  in  reading  from  ex- 
hibit harmless  if  books  in  evidence  and 
correctness  of  exhibit  not  challenged. 
-Mexander  r.  Wellington,  44  Colo.  388, 
9S  P.  6."1. 

Ledger  may  be  used  if  other  books 
destroyed.  Kansas  Citv  S.  R.  Co.  v. 
Co.   (Tex.  Civ.),  114  S,  W.  436. 
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135-68  See  Wagonseller  v.  Brown,  7 
Pa.  C.   C.  GG3. 

Summary  of  inventory  preserved  in 
compliance  with  terms  of  policy  may 
be  referred  to  in  action  on  policy  by 
witness  testifying  to  contents  of  in- 
ventory, it  taving  been  lost.  Arkan- 
sas, etc.  Ins.  Co.  v.  Woolverton,  82  Ark. 
476,  102  8.  W.  226. 

135-69     S.    V.   Brooks    (Del.),   84    A. 

225;  Hawaii  v.  Hang,  10  Haw.  94; 
Hawaii  v.  Toyotaro,  11  Haw.  195;  Wil- 
mer  v.  Plaeide,  119  Md.  49,  86  A.  43; 
Phila.,  etc.  K.  Co.  v.  Diffendal,  109  Md. 
494,  72  A.  193;  Edwards  t\  Assn.  (Tex. 
Oiv.),  160  S.  W.  423;  Virginian  E.  Co.. 
V.  Jeffries,  110  Va.  471,  66  S.  E.  731, 
See  Meriwether  v.  E.  Co.,  128  Mo.  App 
647,  107  S.  W.  434. 

Action  to  recover  money  overpaid. 
Memoranda  not  admissible  as  independ- 
ent evidence,  because  they  did  not 
show  a  continuous  dealing  with  per- 
sons generally  or  several  items  of 
charge  at  different  times  in  the  same 
book  or  set  of  books.  Porter  v.  Bk., 
155  la.  617,  136  N.  W.  666. 
136-70  Eiley  v.  Fletcher  (Ala.),  64 
S.  85;  Ernst  v.  Ganahl,  166  Cal.  493, 
137  P.  256;  In  re  De  Laveaga's  Est., 
165  Cal.  607,  133  P.  307;  In  re  Packer's 
Est.,  164  Cal.  525,  129  P.  778;  Preslev 
V.  S.,  63  Fla.  37,  '57  S.  605;  C.  v.  Mc- 
Carney,  158  Ky.  570,  165  S.  W.  973; 
Hawley  v.  E.  Co.,  108  Minn.  136,  121 
N.  W.  627  (if  error,  not  prejudicial). 
See  Gray  v.  B.  Co.,  '^15  Mass.'  143,  102 
N.  E.  71 ;  S.  V.  Patton,  255  Mo.  245,  164 
S.  W.  223. 

Adverse  party  may  introduce  writing 
in  evidence.  Ammon  v.  R.  Co.,  120 
Minn.  438,  139  N.  W.  819. 
Memory  refreshed  from  copy  of  in- 
voices, originals  properlv  admitted.  Mo. 
K.  &  T.  E.  Co.  V.  Patterson  (Tex.  Civ.), 
164  S.  W.  442. 

137-71  Southern  E.  Co.  v.  Co.,  8 
Ala.  App.  583,  62  S.  975;  Calahan  v. 
'Conran,  172  111.  App.  261.  See  Fur- 
long &  M.  v.  Ins.  Co.,  136  la.  468,  113 
N.  W.  1084;  Griffin  v.  E.  Co.,  87  Vt. 
278,  89  A.  220. 

140-73  Marron  v.  E.  Co.,  46  Mont. 
593,  129  P.  1055;  S.  V.  Kwiatkowski, 
83  N.  J.  L.  650,  85  A.  209.  Comp.  Tor- 
pedo T.  Oo.  V.  Ins.  Co.,  162  111.  App. 
338 

140-74  S.  v.  Smith,  129  La.  61,  55  S. 
710;  Collier  v.  Co.,  147  Mo.  App.  700, 
127  S.  W.  435  (for  discretion  of  court); 
Smith  V.  Ins.  Co.,  21  S.  D.  433,  113  TJ. 


W.  94;  St.  Louis,  etc.  E.  Co.  v.  Wills 
(Tex.  Civ.),  102  S.  W.  733;  Mahoney  f. 
E.  Co.,  81  Vt.  210,  69  A.  652.  Comp. 
Atlanta,  etc.  E.  'Co.  v.  Brown,  158  Ala. 
607,  48  S.  73. 

141-75  Marron  v.  E.  Co.,  46  Mont. 
593,  129  P.  1055.  See  Eiley  v.  Fletcher 
(Ala.),  64  S.  85. 

142-76  McCoy  v.  Tr.  Co.,  117  Minn. 
38,  134  N.  W.  293. 

143-77  Sizer  Co.  v.  Melton,  129  Ga. 
143,  58  S.  E.  1055;  Meriwether  f.  E. 
Co.,  128  Mo.  App.  647,  107  S.  W.  434; 
Hill  V.  Co.,  74  N.  J.  L.  338,  68  A.  94. 
143-79  Price  lists  of  merchandise. — • 
More-J.  G.  Co.  v.  E.  Co.,  76  K  J.  L. 
708,  72  A.  65;  Keipp  V.  S.,  51  Tex.  Or. 
417,  103  S.  W.  392. 

Memorandum  made  by  direction  of 
witness. — Stone  r.  S.  F.  Brick  Co.,  13 
Cal.  App.  203,  109  P.  103. 
Receipt  book  of  railroad  agent. — Sinsa- 
baugh  V.  E.  Co.,  149  111.  App.  642. 
Market  quotations  in  trade  journal. 
Lay  V.  E.  Co.,  157  Mo.  App.  467,  138 
S.  W.  884. 

Account  books. — Sullivan  v.  Miller,  169 
111.  App.  607;  Lyons  v.  Corder,  253  Mo. 
539,   162   S.  W.   606;    Carson  r.   Blount. 
156  N.  C.  103,  72  S.  E.  90.     Memoran- 
dum from.     Kinney  v.  Casualty  Co.,  15 
Cal.   App.  571,  115  P.  456. 
Newspaper   report. — Erdman   v.   S.,   90 
Neb.  642,  134  N.  W.  258. 
List  of  forged  warrants  made  by  an 
accountant.     Title  Guaranty  &   Surety 
Co.  v.  C,  146  Ky.  702,  143  S.  W.  401. 
Inventory. — Close  t\  Ann  Arbor  E.  Co., 
169  Mich.  392,  135  N.  W.  346. 
Complaint  in   action.    Brown  l\  Smith, 
24  S.  D.  231,  123  N.  W.  689. 
Testimony  before   grand  jury. — Magill 
V.  S.,  51  Tex.  Cr.  357,  103  S.  W.  397. 
List   of   property. — ^^Smith   v.   Ins.    Co., 
21  S.  D.  433,  113  N.  W.  94. 
Clinical  record. — ^Lindenbaum  v.  E.  Co., 
197  Mass.  314,  84  N.  E.  129. 
Diary  phonographic. — Burson  v.  Vogel, 
29  App.  Cas.   (D.  C.)    388. 
Documents  set  forth  in  pleading — peti- 
tion.— Hammond     r.     Decker,    46    Tex. 
Civ.  232,  102  S.  W.  453. 
Bank  bills.— S.  v.  Burns  (la.),  139  N 
W.  1094. 

Bill  of  particulars. — ^Frair  i\  Caswell 
(Wash.),  140  P.  564. 
Memorandum  as  to  ages  of  school  chil- 
dren by  school  teacher.  Sorell  r.  S 
(Tex.  Cr.),  167  S.  W.  356. 
Entry  on  hotel  register. — P.  v.  Mc- 
Keown,  171  111.  App.  146. 
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Sales  tickets.— Union  Cold  Storage  & 
W.  Co.  V.  Lapidus,  172  111.  App.  283. 
Entries  as  to  contents  of  destroyed  pol- 
icies. Aetna  L.  Ins.  Co.  v.  Flour  City, 
120  Minn.  46.'',,  l:',9  X.  W.  955. 
Report  of  commission  company. — Cock- 
rill  V.  Tt.  Co.,  90  Kan.  fi.^O,  1.36  P.  322 
Deposition.  —  Thompson's  Exr.  v. 
Thompson's  Exr.,  1.5.5  Ky.  323,  1.59  S. 
W.  831. 

147-80  Alabama,  etc.  E.  Co.  v 
Brown,  158  Ala.  607,  48  S.  73;  Hoye  v 
Mfg.  Co.,  99  Miss.  229,  54  S.  839. 
151-86  O'Eourke  r.  Co.,  47  Mont 
459,  133  P.  965;  Barber  v.  S.,  64  Tex 
Cr.  96,  142  S.  W.  577. 
151-87  Lueders  v.  U.  S.,  210  Fed 
419,  127  C.  C.  A,  151. 
152-88  P.  V.  Durrant,  116  Cal.  179, 
48  P.  75;  P.  V.  McFarlane,  138  Cal. 
481,  71  P.  568,  61  L.  R.  A.  245;  Car- 
penter v.  Ashley,  16  Cal.  App.  302,  116 
P.  983;  S.  i:  Marren,  17  Ida.  766,  107 
P.  993;  S.  V.  Patton  (Mo.),  164  S.  W. 
223;  Mahoney  v.  R.  Co.,  81  Vt.  210,  69 
A.  652;  Jenidns  v.  S.  (Wyo.),  134  P. 
260.  See  vol.  6,  p.  264,  n.  73,  and  sup- 
plement thereto. 

152-89  Stenographic  report  read  to 
one's  own  witness.  Mahoney  v.  R.  Co., 
supra.  See  Bass  r.  S.,  1  Ga.  App.  728, 
790,  57  S.  E.  1054. 

152-90  Prosecuting  attorney  may 
use  testimony  taken  before  grand  jury 
to  refresh  memory  of  a  witness  who  is 
hostile,  evasive,  or  who  has  a  hazy 
memory.  S.  v.  Patton  (Mo.),  164  S.  W. 
223. 

152-92  Souza  v.  Joseph,  22  Cal.  App. 
179,  133  P.  981;  Marron  r.  R.  Co.,  46 
Mont.  593,  129  P.  1055.  Camp.  I^ruder 
r.  S.  (Ark.),  161  S.  W.  1067.  See  vol. 
3,  p.  910,  n.  '85,  and  supplement  thereto. 
Written  calculations  are  not  memor- 
anda within  rule.  Hull  v.  Mfg.  Co., 
208  Fed.  260.  125  C.  C.  A.  460. 
154-93  Part  of  letter  privileged,  re- 
mainder may  be  inspected.  Lee  v.  Fol- 
lensbv,  86  Vt.  401,  85  A.  915. 
155-97  Roe  v.  Doe  (Ala.),  63  S. 
949;  Souza  V.  Joseph,  22  Cal.  App.  179, 
133  P.  981;  Harman  v.  Co.,  237  111.  36 
86  N.  E.  625;  S.  r.  Miller,  234  Mo.  588, 
137  S.  W.  887;  Marron  r.  R.  Co.,  46 
Mont.  593,  129  P.  1055.  See  vol.  3, 
p.  910,  n.  84,  and  supplement  thereto 
155-99  So.  R.  Co.  r.  Co.,  8  Ala.  App. 
583,  62  S.  975. 

156-1  Warren  v.  S.,  103  Ark.  165, 
146  S.  W.  477. 


157-2     Tabor  v.  S.,   52   Tex.  Cr.  387, 
107  S.  W.  1116. 

158-4     See   Bruder   r.   S.    (Ark.),   161 
S.  W.  1067. 

Going  over  scene  of  crime. — Prosecut- 
ing witness  may  refresh  memory  by 
going  over  scene  of  crime  in  comjiany 
with  ollicer  under  direction  of  court.  S. 
V.  De  Hart.  38  Mont.  211,  99  P.  438. 
Of  jury.— Such  parts  of  the  testimony 
of  witnesses  in  a  criminal  action  as 
may  be  called  for  by  jury  on  returning 
into  court  may  be  read  by  reporter 
from  notes.  S.  v.  Perkins,  143  la.  55, 
120  N.  W.  62. 
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160-1  Dalton  r.  R.  Co.,  7  Cal.  App. 
510,  94  P.  SfiS;  Louisville  &  X.  R.  ('o. 
V.  Beeler  (Kv.),  123  S.  W.  254;  Keller 
V.  Berry  (Ky.),  121  S.  W.  l009  (the 
clearest  proof  is  required  under  some 
circumstances) ;  Johnson  v.  Von  Schol- 
lev  (Mass.),  106  N.  E.  17;  Borchardt  V. 
Co.,  106  .Minn.  134,  118  N.  W.  359  (stip- 
ulation to  dismiss  action);  Griffith  /.  B. 
Co.,  157  App.  Div.  264,  142  X.  Y.  S. 
199;  Price  l\  Logue  (Tex.  Civ.),  164 
S,  W.  1048;  Holderman  v.  Revnolds 
(Tex.  Civ.),  159  S.  W.  67.  See  vol. 
8,  p.  767,  n.  72.  and  supplement  thereto. 
"While  disposed  to  believe  that  some 
conversation  between  the  parties  may 
have  occurred,  we  feel  that  the  testi- 
mony of  a  single  witness,  subject  to 
suspicion,  at  least,  of  unfriendliness  to 
defendant,  after  the  decease  of  the  dec- 
larant and  the  lapse  of  so  many  years, 
is  not  evidence  of  that  clear  and  con- 
vincing character  from  which  a  release 
mav  be  presumed.  Liberty  r.  Ilaines, 
103  Me.  182,  192,  68  Atl.  "738;  Wilbur 
r.  Toothaker,  105  Me.  490,  75  Atl.  42 
18  Ann.  Cas.  1190;  Lord's  Appeal.  106 
Me.  51,  56.  75  Atl.  286."  Adams  v. 
Hodgkins.  109  Me.  361,  84  A.  530. 
Delivery. — Stiebel  r.  Grosberg,  202  N. 
Y.  266,  95  N.  E.  692,  rev.  121  N.  Y.  S. 
923. 

Evidence  insuificient. — Bentley  r.  Ross, 
250  Til.  182,  95  X.  E.  1S2,  mod.  decree, 
154  111.  App.  583. 

Burden  on  plaintiff  to  sustain  claim 
against  defendant,  where  he  alleges 
fraud  in  release.  Pierce  v.  Elec.  Co., 
78  Wash.  167,  13«?  P.  666. 
Correspondence  between  attorneys  of 
)iarties  admissible  on  question  of  prov- 
ing a  covenant  a  release.  .Johnson  V. 
Von  Scholley  (iMass.),  106  N.  E.  17. 
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161-3  St.  Louis  E.  Co.  v.  Morgan, 
107  Ark.  202,  154  S.  W.  518;  Miller  r. 
E.  Co.,  176  III.  App.  439;  Dickson  v. 
B.  Co.,  147  la.  601,  125  N.  W.  167; 
Eemy  v.  Pack.  Co.,  90  Kan.  324,  133 
P.  707;  Louisville  &  N.  E.  Co.  v. 
Cruteher,  135  Ky.  381,  122  S.  W.  191; 
Stewart  r.  Leonard,  103  Me.  128,  68  A. 
638;  Griffith  V.  Bridge  Co.,  157  App. 
Div.  264,  142  N.  Y.  S.  199;  Aderholt 
V.  E.,  152  N.  C.  411,  67  S.  E.  978; 
Perry  v.  O'Neil,  78  O.  St.  200,  m  N. 
E.  41;  Spritzer  v.  E.  Co.,  226  Pa.  166, 
75  A.  256;  'Chicago,  etc.  E.  Co.  r.  Wil- 
liams, 44  Tex.  Civ.  168,  99  S.  W.  141; 
Vaillancourt  v.  E.  Co.,  82  Vt.  416,  74 
A.  99;  Wallace  v.  Skinner,  15  Wyo. 
233,  88  P.  221.  See  Eoss  r.  E.  Co.,  17 
Phila.  (Pa.)  361;  Probate  Court  v. 
Enright,  79  Vt.  416,  65  A.  530. 
161-3  Meginn  v.  Eamsdell,  163  App. 
Div.  232,  148  N.  Y.  S.  415  (release 
presumed  void);  Watson  r.  Vansickle 
(Tex.  Civ.),  114  S.  W.  1160  (presump- 
tion of  knowledge  of  contents). 
Release  presumed  valid. — Griffith  v. 
Bridge  Co.,  157  App.  Div.  264,  142  N. 
Y.  S.  199. 

161-5  See  Wallace  v.  Skinner,  15 
Wvo.-  233,  88  P.  221. 
161-8  See  vol.  8,  p.  767,  n.  71,  and 
supplement  thereto. 
Inadequacy  of  consideration  paid 
raises  presumption  of  fraud.  Interstate 
Coal  Co.  v.  Trivett,  155  Ky.  795,  160 
S.  W.  731. 

161-9  Lapse  of  time  may  raise  pre- 
sumption of  release.  Given  v.  Wright, 
117  U.  S.  648.  If  authority  to  execute 
it  shown.  Mayor  v.  E.  Co.,  78  N.  J. 
L.   72,   73  A.  609. 

163-10  Illinois  C.  E.  Co.  v.  Vaughn, 
33  Ky.  L.  E.  906,  111  S.  W.  707;  Erick- 
son  V.  E.  Co.,  57  Wash.  520,  107  P. 
365. 

Release  by  former  administrator  of  de- 
cedent 's  estate,  admissible  as  against 
objection  it  was  a  collateral  attack  on 
plaintiif's  later  appointment  as  admin- 
istrator bv  another  court.  Balsewicz  v. 
E.  Co.,  240  111.  238,  88  N.  E.  7.34. 
Sealed  release  but  prima  facie  evidence 
of  consideration.  Olston  V.  Co.,  52  Or. 
343,  96  P.  1095. 

163-12  Cleveland,  etc.  R.  Co.  h\  Hilli- 
goss,  171  Ind.  417,  86  N.  E.  485; 
Breeden  v.  Ins.  Co.,  220  Mo.  327,  119 
S.  W.  '570  (rule  extends  to  all  who 
might  have  been  sued  jointly  or  sev- 
erally). 
164-13    Wallner  v.  Co.,  245  111.  148, 


91  N.  E.  1053;  Borehardt  v.  Co.,  106 
Minn,  134,  118  N.  W.  359.  See  Ryan 
V.  Becker,  136  la.  273,  111  N.  W.  426, 
14  L.  E.  A.  (N.  S.)  329. 
166-18  St.  Louis,  etc.  E.  Co.  t>.  Ham- 
bright,  87  Ark.  614,  113  S.  W.  '803; 
Balsewicz  V.  E.  Co,  144  111.  App.  219 
(authority  of  administrator) ;  Velle- 
koup  v.  Fullerton,  79  N.  J.  L.  16,  74  A. 
793. 

Financial  condition  of  party  considered 

a    factor    in    ascertaining    whether    he 

was     coerced     or     unfairly     influenced. 

Atchison,  etc.  E.  Co.  v.  Peck,  79  Kan. 

413,  100  P.  54.     See  169-32. 

166-19     See  Olston  v.  Co.,  52  Or.  343, 

96  P.  1095. 

166-20     Hulbert  v.  Co.,  201  Mass.  239, 

87  N.  E.  577;  Vaillancourt  v.  E.  Co., 
82  Vt.  416,  74  A.  99.  Contra  as  to  ad- 
mission by  agent  before  contract  made. 
Wells  V.  Co.  (Ky.),  114  S.  W.  737. 
166-21  Douda  v.  E.  Co.,  141  la.  82, 
119  N.  W.  272  (inability  to  read); 
Lax-Fos  Co.  r.  Eowlett,  144  Ky.  690, 
139  S.  W.  836;  Illinois  C.  E.  Co.  v. 
Vaughn,  33  Ky.  L.  E.  906,  111  S.  W. 
707;  Larsson  v.  Exch.,  200  Mass.  367, 
86  N.  E.  940;  Kansas  City,  etc.  E.  Co. 
V.  Chiles,  86  Miss.  361,  38  S.  498; 
Griffith  V.  Bridge  Co.,  157  App.  Div, 
264,  142  N.  Y.  S.  199;  Barnes  v.  Co., 
131  App.  Div.  40,  115  N.  Y.  S.  703; 
Wade  V.  E.  Co.,  89  S.  C.  280,  71  S.  E 
859;  Mensforth  -v.  Co.,  142  Wis.  546, 
126  N.  W.  41. 

Subsequent  concealment  and  misrepre- 
sentation of  facts  connected  with  re- 
lease shown.  Piper  v.  E.,  75  N.  H.  228, 
72  A.   1024. 

167-22  Bona  fides  of  appointment 
of  administrator,  who  executed  release, 
may  be  gone  into  on  cross-examination 
of  witness  who  testified  to  its  execu- 
tion.    Balsewicz  v.  E.  Co.,  240  111.  238, 

88  N.  E.  734. 

167-23  Barrett  V.  E.  Co.,  104  Me. 
479,  72  A.  308;  Mattson  v.  Lumb.  Co. 
(Wash.),  140)  P.  377;  Demark  r.  E.  Co., 
142  Wis.  624,  126  N.  W.  13  (must  go 
beyond  reasonable  controversy).  Contra 
as  to  mistake  by  releasor.  O  'Brien  v. 
E.  Co.,  19  Ont.  L.  E.  345.  Comp.  Lars- 
son  V.  Exch.,  200  Mass.  367,  86  N.  E. 
940.  See  Atchison,  etc.  E.  Co.  v.  Colt- 
rane,  SO  Kan.  317,  102  P.  '835;  Boss 
r.  E.  Co.,  17  Phila.  (Pa.),  361. 
167-24  Leach  v.  E.  Co.,  137  Ky.  292, 
125  S.  W.  708;  Spritzer  r.  E.  Co.,  226 
Pa.  166,  75  A.  256;  Vaillancourt  v.  E. 
Co.,  83  Vt.  416,  74  A.  99  (injured  per- 
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son  may  show  e:stent  of  injury  and 
that  he  was  advised  by  counsel  he  had 
cause  of  action  a.ii'aiiist  defendant). 
Gross  inadequacy  will  require  but  little 
additional  evidence  to  overcome  re- 
lease for  fraud.  Illinois  C.  E.  Co.  v. 
Vaughn,  33  Ky.  L.  E.  906,  111  S.  W. 
707. 

167-25  Nason  v.  R.  Co.,  140  la.  533, 
118  N.  W.  751;  Douda  r.  E.  Co.,  141 
la.  82,  119  N.  W.  272;  Nelson  v.  E.  Co., 
Ill  Minn.  193,  12G  N.  W.  902;  San  An- 
tonio, etc.  E.  Co.  V.  Polka.  57  Tex.  Civ. 
626,  124  S.  W.  226.  See  St.  Louis,  etc. 
E.  Co.  r.  Hambright,  87  Ark.  614,  113 
S.  W.  803;  Texas  &  P.  E.  Co.  v.  Jowers 
(Tex.  Civ.),  110  S.  W.  946;  Pattison  v. 
E.  Co.,  55  Wash.  625,  104  P.  825. 
168-26  Eoberts  v.  E.  Co.,  45  Colo. 
188,  101  P.  59;  Cohen  v.  Schreiber,  60 
Misc.  114,  111  N.  Y.  S.  702;  Vaillan- 
court  V.  E.  Co.,  82  Vt.  416,  74  A.  99. 
See  Creshkoff  v.  Schwartz,  53  Misc.  576, 

103  N.  Y.  S.  782. 

168-27  Pacific,  etc.  Co.  i\  Webb,  157 
Fed.  155,  84  C.  C.  A.  603;  Loveman  v. 
E.  Co.,  149  Ala.  515,  43  S.  411;  Hulbert 
V.  Co.,  201  Mass.  239,  87  N.  E.  577 
(statement  plaintiff's  counsel  said  it 
was  right  to  sign);  Marple  v.  E.  Co., 
115  Minn.  262,  132  N.  W.  333;  Winter 
V.  E.  Co.,  118  Minn.  487,  136  N.  W. 
1089;  Jones  v.  Assn.,  114  N.  Y.  S.  589; 
St.  Louis,  etc.  E.  Co.  v.  Eichards,  23 
Okla.  256,  102  P.  92;  Gulf,  etc.  E.  Co. 
V.  Huvett,  49  Tex,  Civ.  395,  108  S.  W. 
502;   Pattison  v.  E.  Co.,  55  Wash.  625, 

104  P.   825. 

Releases  of  prior  injuries  incompetent 
to  show  party  knew  what  he  was  sign- 
ing. Illinois  S.  Co.  V.  Ferguson,  129 
111.  App.  396. 

168-28  Simeoli  v.  Co.,  81  Conn.  423, 
71  A.  546,  infancy  and  inability  to 
lead.  See  Larsson  v.  Exch.,  200  Mass. 
367,  86  N.  E.  940. 

168-29     Vellekoup  r.  Fullerton,  79  N. 
J.  L.  16,  74  A.  793,  disap.  Burik  r.  Co., 
66  N.  J.  L.  420,  49   A.  442. 
169-30     See    Mensforth    r.    Co..    142 
Wis.  546,  126  N.  W.  41. 
169-31     Savage    v.    E.    Co.,    142    111. 
App.  342;  Cohen  r.  S(direiber,  60  Misc. 
114,  111  N.  Y.  S.  702. 
169-32     Contra    if    releasor    did    not 
know  of  agency.     Piper  v.  E.,  75  N.  H. 
228,  72  A.  1024.     See  St.  Louis,  etc.  E. 
Co.  V.  Hambright,  87  Ark.  614,  113  S. 
W.  803. 

Mental  incompetency  of  releasor,  im- 
material,   in    absence    of    adjudication, 


unless  other  party  had  actual  or  con- 
structive knovviedge  of  it  and  derived 
inequitable  benefit  from  release.  West 
V.  E.  Co.,  151  X.  C.  231,  65  S.  E.  979. 
Poverty  of  deceased  releasor  and  fam- 
ily at  time  of  execution  of  release, 
shown.  Treadwav  r.  Co.,  84  S.  C.  41, 
65  S.  E.  934.  See  166-18. 
170-34  Harvev  v.  E.  Co.,  44  Colo. 
258,  99  P.  31;  Smith  v.  E.  Co.,  131  Ga. 
470,  62  S.  E.  673;  Dronenburg  V.  Har- 
ris, 108  Md.  597,  71  A.  81.  See  vol. 
9,  p.  482,  n.  40  et  seq  and  supplement 
thereto. 

171-36     Huntington    v.    E.    Co.,    175 
Fed.   532,  99  C.   C.  A.  154;   Chaplin   r. 
Gerald,  104  Me.  187,  71  A.  712. 
Parol  evidence  admissible  to   show   re- 
lease  does   not   represent   entire   agree- 
ment.    Maloney  v.   Co.,   133   App.  Div. 
499,  117  N".  Y.  S.  601. 
171-38     Vaillancourt    v.    R.     Co..     82 
Vt.  416,  74  A.  99,  though  sealed. 
Subject-matter  may  be  shown  by  parol. 
Dronenburg  v.  Harris,  108  Md.  597,  71 
A.  81. 


RELEVANCY 

Fraud — rules  relaxed,  203-84;  Bight  to 
prove  u-liole  conversation,  213-48. 
173-1  S.  V.  Sebastian,  81  Conn.  1, 
60  A.  1054  ("one  fact  is  relevant  to 
another  fact  whenever,  according  to 
the  common  course  of  events,  the  ex- 
istence of  the  one,  taken  alone  or  in 
connection  \^'^th  other  facts,  renders 
the  existence  of  the  other  certain  or 
more  probable");  Crosbv  v.  Wells,  7S 
N".  J.  L.  790,  67  A.  295;  Fishman  r 
Co.,  78  N.  J.  L.  300,  73  A.  231  (quot- 
ing from  Steph.  Dig.  language  given 
in  corresponding  note  to  original  vol- 
ume of  this  work);  P.  V.  Furlong,  140 
App.  Div.  179,  125  N.  Y.  S.  164.  201 
N.  Y.  511.  95  K  E.  1096;  Wells  F. 
&  Co.  V.  Gentry  (Tex.  Civ.),  154  S.  W. 
363;  San  Antonio  T.  Co.  v.  Higdon 
(Tex.  Civ.),  123  S.  W.  732. 
174-2  Objection  on  ground  of  irrele 
vancv,  weakest  of  all  objections.  S.  v 
Labry,  124  La.  748,  50  S.' 700. 

Evidence  which  is  relevant  to  the 
charge  under  investigation  is  not  ren- 
dered inadmissible  because  it  may  also 
tend  to  i)rove  the  defendant  guilty  of 
another  criminal  offense.  Kirkwood  v. 
S.,  3  Ala.  App.  15,  57  S.  504. 
174-3  Moody  v.  Peirano,  4  Cal.  App. 
411,  88  P.  380. 
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174-4  Graham  v.  S.  (Ala.  App.),  65 
S.  717;  Boswell  V.  S.  (Ala.  App.),  64 
S.  188;  Birmingham  E.  L.  &  P.  Co.  v. 
Canfield,  177  Ala.  422,  59  S.  217;  Wyne- 
house  V.  Mandelson,  84  Conn.  613,  80 
A.  706;  Girard  v.  Grosvenordale  Co., 
82  Conn.  271,  73  A.  747;  Dunham  v. 
Cox,  81  Conn.  268,  70  A.  1033;  Floral  C. 
Co.  V.  Dillon,  83  Conn.  65,  74  A.  82;  S.  v. 
Sebastian,  80  Conn.  1,  69  A.  1054;  Alex- 
ander V.  S.,  7  Ga.  App.  88,  66  S.  E.  274; 
Tifton,  etc.  R.  Co.  r.  Butler,  4  Ga.  App. 
191,  60  S.  E.  1087;  Hubbard  V.  Eanje, 
52  Ind.  App.  611,  98  N.  E.  314;  S.  v. 
Gebbia,  121  La.  1083,  47  S.  32;  Cox  v. 
Polk,  139  Mo.  App.  260,  123  S.  W.  102; 
Barrie  v.  E.  Co.,  138  Mo.  App.  557,  119 
S.  W.  1020;  Connecticut  E.  P.  Co.  v. 
Dickinson,  75  N".  H.  353,  74  A.  585  (re- 
gardless of  probability  .jury  may  apply 
it  to  issue  to  which  it  is  irrelevant) ; 
Am.  P.  Co.  i\  Co.,  78  N.  J.  L.  658,  75 
A.  976;  Ci-osby  v.  Wells,  73  N.  J.  L. 
790,  67  A.  295;  P.  r.  Furlong,  140'  App. 
Div.  179,  125  N.  Y.  S.  164;  Irvin  r. 
E.  Co.,  164  N.  C.  5,  80  S.  E.  78;  Na- 
tional Bk.  V.  Thomas,  30  E.  I.  294,  74 
A.  1092;  Bennett  v.  E.  Co.  (S.  C),  79 
S.  E.  710;  Spearman  v.  S.  (Tex.  Cr.), 
152  S.  W.  915;  Foster  v.  S.  (Tex.  Cr.), 
150  S.  W.  936;  S.  v.  Eyder,  '80  Vt. 
422,  68  A.  652;  Lyons  r.  E.  E.  Co.,  71 
W.  Va.  754,  77  S.  E.  525;  Kirehner  v. 
Smith,  61  W.  Va.  434,  58  S.  E.  614. 
See  P.  V.  Moeller,  260  111.  375,  103  N. 
E.   216. 

That  police  shadowed  witness  irrele- 
vant. S.  V.  Gulliver  (la.),  142  N.  W. 
948. 

176-5  P.  V.  Pezutto,  255  111.  583,  99 
N.  E.  677.  See  Pelatowski  v.  Black, 
213  Mass.  428.  100  N.  B.  831. 
Relevant  evidence  is  not  rendered  ir- 
relevant merely  because  it  tends  to 
prejudice  adverse  party.  Bonner  v.  S. 
(Fla.).  65  S.  663. 

Amendments  to  pleadings  after  recep- 
tion of  evidence  will  not  make  it  ir- 
relevant. Birmingham  E.  Co.  v.  Mor- 
ris, 163  Ala.  190,  50  S.  198. 
176-6  Hampton  v.  S.,  1  Ala.  App.  15, 
55  S.  1018;  Howard  v.  S.,  172  Ala.  402, 

55  S.  255;   Gilbert  v.  S.,  172  Ala.  386, 

56  S.  136;  Solomon  v.  S.,  10  Ga.  App. 
469,  73  S.  E.  623;  Gate  City  Term- 
inal Co.  V.  Thrower,  136  Ga.  456,  71  S. 
E.  903;  P.  V.  Jennings,  252  111.  534,  96 
N.  E.  1077;  Halstead  v.  E.  Co.,  48  Ind. 
App.  497,  95  N.  E.  439;  Mulligan  v. 
C,  144  Ky.  246,  137  S.  W.  1062;  Mary- 
land Elec.  E.   Co.  V.  Beaslev,   117  Md. 


270,  83  A.  157;  Powers  v.  E.  Co.,  201 
Mass.  66,  87  N.  E.  192;  Houts  v.  Dun- 
ham, 162  Mo.  App.  477,  142  S.  W.  806; 
Carson  v.  Blount,  156  N,  C.  103,  72  S. 
E.  90;  Dakin  v.  Ins.  Co.,  59  Or.  269, 
117  P.  419;  Moore  v.  Lachmund,  59 
Or.  565,  117  P.  1123;  Vautier  v.  Eefin- 
ing  Co.,  231  Pa.  8,  79  A.  814;  Smith- 
son  V.  S.,  124  Tenn.  218,  137  S.  W. 
487:  January  v.  S.  (Tex.  Cr.),  146  S. 
W.  555;  Dewitt  v.  Bowers  (Tex.  Civ.), 
138  S.  W.  1147;  S.  V.  Hatch,  63  Wash. 
617,  116  P.  286;  Henderson  v.  Cole- 
roan,  19  Wyo.  183,  115  P.  439,  rehear. 
deiiied,  115  P.  1136. 
Natural  and  rational  inference  from 
evidence  sought  to  be  adduced  neccs- 
sarv  to  relevancy.  Cent.,  etc.  Co.  v. 
Teasley  (Ala.),  65  S.  981. 
* '  The  test  of  the  relevancy  of  evidence 
in  criminal  cases  is  whether  it  con- 
duces to  the  proof  of  a  pertinent  hy- 
pothesis; a  pertinent  hypothesis  being 
that  which,  if  sustained,  would  logi- 
cally influence  the  issue."  Bailey  v. 
S.,  4  Ala.  App.  7,  58  S.  675,  cit.  Whit- 
aker  i:  S.,  106  Ala.  30,  17  S.  456;  Cur- 
tis V.  S.,  118  Ala.  125,  24  S.  Ill;  May- 
field's  Dig.,  p.  317,  §91. 
"Testimony  is  not  necessarily  incom- 
petent because  counsel  deduce  unwar- 
ranted conclusions  therefrom.  "  S.  v. 
Baker  (la.),  135  N.  W.  1097. 
176-7  Eogers  v.  Co.,  18  Ont.  L.  E.  8 
(Can.) ;  Moody  r.  Peirano,  4  Cal.  App. 
411,  88  P.  380;  Girard  V.  Co.,  83  Conn. 
20,  74  A.  1126;  Dougherty  v.  White,  2 
Bovce  (Del.)  316,  80  A.  237;  Vaughan 's 
S.  S.  v.  Stringfellow,  56  Fla.  708,  48  S. 
410;  Carswell  V.  S.,  7  Ga.  App.  198, 
66  S.  E.  488;  Todd  v.  Ins.  Co.,  2  Ga. 
App.  789,  59  S.  E.  94;  P.  v.  Viskniskki. 
155  111.  App.  292;  Eullman  v.  Eullman, 
81  Kan.  521,  106  P.  52;  Metropolitan 
Ins.  Co.  V.  Maddox  (Kv.),  127  S.  W. 
503;  National  C.  Co.  v.  Powar,  137  Ky. 
156,  125  S.  W.  279;  Allen  r.  C,  134  Ky. 
110,  119  S.  W.  795;  Louisville  E.  Co.  v. 
Ellerhorst,  33  Kv.  L.  E.  605,  110  S.  W. 
•823;  Hindle  v.  Healy,  204  Mass.  48,  90 
N.  E.  511  (relevant  to  show  one  of  the 
parties  to  whom  credit  given  insolv- 
ent) ;  Dayton  F.  B.  Co.  v.  Danciger,  161 
Mo.  App".  640,  143  S.  W.  855;  Lloyd  C 
Co.  V.  Co.,  145  Mo.  App.  675,  123  S.  W. 
528;  Shepherd  v.  Co.,  79  Neb.  834,  113 
N.  W.  627;  Mahoney  v.  Smith,  132  App. 
Div.  291,  116  N.  Y.  S.  1091;  Mulligan 
r.  E.  Co.,  84  S.  C.  171,  65  S.  E.  1040; 
Sweeney  r.  S.  (Tex.  Cr.),  146  S.  W. 
883;  Fentress  v.  Steele,  110  Va.  578,  66 
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S.  E.  8/0;  Norfolk  &  W.  R.  Co.  f 
Thomas,  110  Ya.  622.  66  S.  E.  817;  S. 
V.  Cool,  66  W.  Va.  86,  66  S.  E.  740; 
Spick  V.  S.,  140  Wis.  104,  121  N.  W 
664;  Hardy  v.  S.,  150  Wis.  176,  136  N. 
W.   638. 

176-8  In  re  Higgins'  Est.,  156  Cal. 
257,  104  P.  6;  Bordner  v.  Depler,  142 
111.  App.  526;  Hurst  v.  Mechlin  (Ky.), 
119  S.  W.  807;  P.  V.  Neely,  171  Mich 
249,  137  N.  W.  150;  Leggett  v.  Exp.  Co., 
157  Mo.  App.  108,  137  S.  W.  893;  Fitch 
r.  Martin,  84  Neb.  745,  122  N.  W.  50; 
Broolcs  V.  Oleason,  113  N.  Y.  S.  122. 
176-9  Turner  v.  S.  (Ala.  App.),  65 
S.  719;  Strickland  r.  S.,  151  Ala.  31, 
44  S.  90;  Parker  v.  S.,  153  Ala.  25,  45 
S.  248;  Melrose  Mfg.  Co.  r.  Kennedy, 
59  Fla..  312,  51  S.  595;  Knight  r.  Co., 
55  Fla.  301,  45  S.  1025;  Jackson  v.  Gal- 
lagher, 128  Ga.  321,  57  S.  E.  750;  Nein- 
dorf  V.  Van  De  Voorde,  143  la.  318,  120 
N.  W.  84;  Cromwell  v.  Norton,  193 
Mass.  291,  79  N.  E.  433;  Wilhite  i\  P. 
Co.,  39  Mont.  1,  101  P.  168;  P.  f.  Mc- 
Adoo,  117  App.  Div.  438,  102  N.  Y.  S. 
656;  Bowick  v.  Co.,  69  S.  C.  360,  48  S. 
E.  276  (evidence  not  responsive  to  al- 
legations of  complaint) ;  Mullinax  v. 
Pvron  (Tex.  Civ.),  123  S.  W.  1139; 
Temple  v.  Duran  (Tex.  Civ.),  121  S.  W. 
253;  Guthrie  v.  Lvon  (Tex.  Civ.),  98  S. 
W.  432;  Yellow  Pine  O.  Co.  r.  Noble 
(Tex.  Civ.),  97  S.  AV.  332;  Church  v. 
Oo.,  58  Wash.  262,  108  P.  596;  Franck 
r.  Stout,  139  Wis.  223,  120  N.  W.  867. 
177-10  Quinalty  v.  Temple,  176 
Fed.  67,  99  C.  C.  A,  375;  Gunter  v. 
Gunter,  174  Fed.  933,  98  C.  C.  A.  545; 
Salmon  v.  Box  Co.,  158  Fed.  300,  85  C. 
C.  A.  551;  Delaware,  etc.  E.  Co.  i\ 
Gleason,  159  Fed.  383,  86  C.  C.  A.  383, 
rev.   151   Fed.  321;   Earle  t\  S.,  1   Ala. 

App.   183,   56  S.   32;   Poellnitz    v.   S.,   1 

Ala.   App.   121,   55   S.    1028;    Wheat    v. 

S.,  2  Ala.  App.  242,  57  S.  68;  McGehee 
t).  S.,  171  Ala.  19,  55  S.  159;   Greon  r. 

S.,  168  Ala.  90,  53  S.  286;   So.  R.  Co. 

V.  Harrington,  166  Ala.  630,  52   S.   57; 

Ala.  Steel  &  W.  Co.   v.  Thompson,  166 

Ala.  460,  52   S.  75;   Hardawav  W.  Co. 

V.    Bradlev,    163    Ala.    596,    51    S.    21; 

Louisville   &   N.   R.    Co.   r.   Smith.   163 

Ala.  141,  50  S.  241;  Dilburn  v.  R.  Co., 

156    Ala.    228,    47    S.    210;    Bamett    v. 

S.,   165  Ala.   59,   51   S.  299;   Martin   v. 

Co.,    151    Ala.    289,    44    S.    112;    P.    v. 

Martin,  13  Cal.   App.  96,  108  P.  1034; 

Goldman  v.  R.  Co.,  83  Conn.  59,  75  A. 

148;  Smith  P.  Lumb.  Co.,  82  Conn.  116, 

72  A.  577;  Darnall  v.  Georgia  E.,  etc. 


Co,,    134   Ga.   656,   68   S.   E.   584;    S.   v. 
Moon,  20  Ida.  202,  117  P.   757;    Mapes 
V.   R.  Co.,  238  111.   142,  87   N.   E.   393; 
Snell  r.  Weldon,  239  111.  279,  87  N.  E. 
1022;   Robinsort  V.  Kraft,  154  111.  App. 
213;   Haywood  v.  C.  Co.,  145  111.  App. 
506;    Perido    v.    R.    Co.,    144    111.    App. 
446;  Fitzgerald  v.  Chicago,  144  111.  App. 
462;  Ellison  r.  Flint,  43  Ind.  App.  276, 
87  N.  E.  38;  Winthrop  L.  Co.  r.  Utley, 
146  la.  310,   125   N.  W.   164;    Estzkorn 
V.  Oelwein,  142  la.  107,  120  N.  W.  636 
(previous  birth   of  children  in  natural 
position  does  not  prove  that  child  born 
in  unnatural  position  was  so  born  be- 
cause of  injury  sustained  bv  mother) ; 
S.   V.  Laird,   79   Kan.   681,  100  P.   637; 
Kingston   Coal   Co.   f.   Aaron,   147   Ky. 
480,    144    S.    W.    371;    Wendling   r.    C, 
143  Kv.   587,   137  S.  W.   205;    Allen   v. 
C,  134  Ky.  110,  119  S.  W.  795;  Louis- 
ville &  N.  R.  Co.  r.  Summers,  133  Ky. 
684,  118  S.  W.  926;  Louisville  &  N.  R. 
Co.   r.  Payne,  133  Ky.  539,  118  S.  W. 
352;    S.    V.   Lazarone,   130   La.   1,   57   S. 
532;  Rumsey  r.  Livers,  112  Md.  546.  77 
A.  295;  Aetna  T.  Co.  r.  Fuller,  111  Md. 
321,  74  A.  369;  Consolidated,  etc.  Co.  v. 
S.,   109   Md.    1S6,   72   A.    651;    Clemens, 
etc.  Mfg.  Co.  r.  Walton,  206  Mass.  215, 
92  N.  E.  459;  In  re  Norton's  Est..  169 
Mich.   531,   135   N.  W.  253;    Finklea  C 
S.,   94   Miss.    777,   48   S.   1;    Saucier  v. 
S.,  95  Miss.  226,  48  S.  840;  Strother  v 
McFarland,   166   Mo.   App.   364,   148   S. 
W.    988;    Milan   Bk.    r. -Richmond,    235 
Mo.  532,  139  S.  W.  352;  S.  r.  Kimmel, 
156  Mo.  App.  461,  137  S.  W.  329;  Wil- 
son i\  Yegen.  38  Mont.  504,  100  P.  613; 
Sutton  r.  Lowrv,  39  Mont.  462,  104  P. 
545;  Suiter  r.  R.  'Co.,  84  Neb.  256,  121 
N.  W.   113;    Sears   r.   Bailey,   58   Misc. 
145    110  N.  Y.  S.  467;  Lawton  v.  Ros- 
eno,   125   App.  Div.    628,   110   N.   Y.   S. 
14;    Martin    r.   Knight.    147   N.   C.   564, 
61   S.  E.  447;  Indian  Land,  etc.  Co.  V. 
Clement,    22    Okla.    40,    109    P.    1089; 
Vuilleumier  v.  W.  P.  &  R.  Co.,  55  Or. 
129.   105  P.   706;   Shallenberger   r.   Co., 
223  Pa.  220,  72  A.  500;  S.  r.  Casasanta, 
29  R.  i.  587,  73  A.  312:  Kime  r.  Bk., 
"^2  S   D.  630,  119  N.  W.  1003;  Norbeck 
&  N.'  Co.  r.  Mallock,  26  S.  D.  54,  127  N. 
W.  471;  Reid  A.  Co.  r.  Gorsczya  (Tex. 
Oiv.),  144  S.  W.  688;  Gulf,  etc.  Co.  v. 
Coulter  (Tex.  'Civ.).  139  S.  W.  16;   St. 
Louis,  etc.  Co.   r.  Blocker   (Tex.  Civ.), 
138   S.   W.   15<i;   Pitman    r.   Self    (Tex. 
Civ.),  127  S.  W.  907;  Phillips  r.  Henry 
(Tex    Civ.),   124  S.   W.   184;    Smith    r. 
Gunn,  57  Tex.  Civ.  338,  122  S.  W.  919; 
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Pennington  v.  Co.  (Tex.  Civ.),  122  S. 
W.  923;  Tipton  v.  Tipton  (Tex.  Civ.), 
118  S.  W.  842;  Maibaum  v.  S.,  59  Tex. 
Cr.  386,  128  S.  W.  378;  McCullough  v. 
Eucker,  53  Tex.  Civ.  89,  115  S.  W.  323; 
Tavlor  v.  S.,  54  Tex.  Cr.  90,  111  S.  W. 
932;  McDonald  v.  S.,  55  Tex.  Cr.  508, 
117  S.  W.  131;  Meyers  v.  E.  Co.,  36 
Utah  307,  104  P.  736;  Ankerson  v.  Lar- 
son, 58  Wash.  113,  107  P.  879;  Abra- 
hamson  y.  Cummings,  65  Wash.  35,  117 
P.  709. 

Irrelevant  matter  not  connected  v^ith 
plaintiff'  inadmissible  in  justification  or 
mitigation.  Weinman  v.  Wks.,  156  Apj). 
Div.'l68,  140  N.  Y.  1085. 
178-11  St.  Louis,  etc.  E.  Co.  f.  Sav- 
age, 163  Ala.  55,  50  S.  113;  S,  v.  Bouvy, 
124  La.  1054,  50'  S.  849;  Healey  v. 
Bartlett,  73  N.  H.  110,  59  A.  617; 
Lawshe  v.  S.,  57  Tex.  Cr.  32,  121  S. 
W.  865. 

178-12  Johnson  v.  V.  S.,  170  Fed. 
581,  95  0.  C.  A.  661;  Atwood  v.  Co., 
82  Conn.  539,  74  A.  899;  S.  v.  Sebas- 
tian, 81  Conn.  1,  69  A.  1054;  Delaney 
V.  Co.,  202  Mass.  359,  88  N.  E.  773; 
S.  V.  Hjerpe,  109  Minn.  270,  123  N.  W. 
474;  Fitch  v.  Martin,  84  Neb.  745,  122 
N.  W.  50;  Worcester  L.  Co.  v.  Heald, 
78  N.  J.  L.  172,  72  A.  421;  McGhee  r. 
Montgomery,  85  S.  C.  207,  65  S.  E. 
721;  McQintock  v.  E.  Co.,  83  S.  C.  58, 
64   S.  E.   1009;    S.   v.   Barr,   84  Vt.   38, 

77  A.  914. 

Discretion  of  judge  in  ruling  on  rele- 
vancy not  disturbed  unless  abused. 
McCrary  v.  E.  Co.,  S3  S.  C.  103,  65 
S.  E.  3.  Not  ordinarily  reviewable 
(S.  V.  Dohertv,  72  Vt.  381,  48  A.  658, 
82  Am.  St.  951;  Smith  v.  E.  Co.,  80  Vt. 
208,  67  A.  535),  unless  ruling  expressly 
made  as  matter  of  law.  Belka  v.  Allen, 
82  Vt.  436,  74  A.  91. 
179-13  Lunsford  v.  S.,  2  Ala.  App. 
38,  56  S.  89;  In  re  Higgins'  Est.,  156 
Cal.  257,  104  P.  6;  S.  v.  Sebastian,  80 
Conn.  1,  69  A.  1054  (term  has  regard 
to  other  factors  besides  lapse  of  time) ; 
Bannon  v.  Co.  (Ky.),  119  S.  W.  1170; 
Dueharme  v.  E.  Co.,  203  Mass.  384,  89 
N.  E.  561  (condition  of  weather);  S. 
f.  Newcomb,  220  Mo.  54,  119  S.  W. 
405;  S.  V.  Pemberton,  39  Mont.  530,  104 
P.  556;  Eaapke  v.  Co.,  82  Neb.  (Unof.) 
716,  118  N.  W.  6.52;  Fishman  v.  B.  Co., 

78  N.  J.  L.  300,  73  A.  231;  P.  v.  Car- 
lin,  194  N.  Y.  448,  87  N.  E.  805;  Will- 
lams  V.  Smith,  29  E.  I.  562,  72  A.  1093; 
Kime  V.  Bk.,  22  S.  D.  630,  119  N.  W. 
1003;    O'Brien     v.     Von     Lienen    (Tex. 


Civ.),  149  S.  W.  723;  Williams  v.  S., 
55  Tex.  Cr.  65,  115  S.  W.  35;  Dunkin 
V.  Hoquiam,  56  Wash.  47,  105  P.  149. 
See  Butler  v.  Sams,  138  Ga.  748,  75 
S.  E.  1127. 

180-14     Dueharme     r.     E.     Co.,     203 

Mass.  384,  89  N.  E.  561. 

180-15     Adler    v.    Martin    (Ala.),    59 

S.  597;  Redman  v.  S.  (Tex.  Cr.),  149 
S.  W.  670. 

180-16  Johnsonburg  V.  B.  Co.  v. 
Yates,  177  Fed.  389,  101  C.  C.  A.  553; 
Hadnot  f.  S.,  3  Ala.  App.  102,  57  S. 
383;  Holden  v.  Thurber  (R.  I.),  72  A. 
720;  Gardner  v.  S.,  121  Tenn.  684,  120 
S.  W.  816;  Barnett  V.  Ward  (Tex.  Civ.), 
144  S.  W.  697. 

181-17  Suggs  v.  S.,  9  Ga.  App.  830, 
72  S.  E.  287;  Darby  v.  S.,  9  Ga.  App. 
700,  72  S.  E.  182;  Maryland,  etc.  R. 
Co.  V.  Brown,  109  Md.  304,  71  A.  1005; 
S.  V.  Welford,  39  E.  I.  450,  72  A.  396 
(speed  prior  to  collision) ;  Belka  V.  Al- 
len, 82  Vt.  456,  74  A.  91.  See  Hoxie  v. 
AValker,  75  N.  H.  308,  74  A.  183;  supra, 
"Expert  and  Opinion  Evidence,"  666-6. 
"No  error  in  allowing  witnesses  to 
testify  to  their  finding  of  sorghum  seed 
and  peas  in  defendant's  back  yard  sev- 
eral weeks  after  the  burglary  and  mur- 
der. Such  articles  had  been  taken 
from  McClurkin's  ginhouse  on  the 
night  of  the  murder,  and  the  fact  that 
some  weeks  had  elapsed  was  but  a  cir- 
cumstance for  the  jury  to  consider  in 
estimating  the  probative  value  of  the 
discovery.  The  fact  was  none  the  less 
relevant"."  Pope  v.  S.,  174  Ala.  63,  57 
S.  245. 

181-20  Richards  v.  U.  S.,  175  Fed. 
911,  99  C.  C.  A.  401;  Linforth  v.  Co., 
156  Cal.  58,  103  P.  320;  Moody  v. 
Peirano,  4  Cal.  App.  411,  '88  P.  380; 
Nugent  V.  Watkins,  129  Ga.  382,  58  S. 
E.  888  ("evidence  which  tends  to  es- 
tablish issue  admissible  even  if  not  of 
itself  sufficient  for  that  purpose"); 
Summit  W.  Co.  r.  Lowe:»y,  6  Ga.  App. 
147,  64  S.  E.  489;  Youngerman  i:  Pugh 
(la.),  125  N.  W.  321;  Tallman  v.  Nel- 
son, 141  Mo.  App.  478,  125  S.  W.  1181; 
Citizens'  Bk.  v.  Warfield,  85  Neb.  328, 
123  N.  W.  315;  Mahon  v.  Eankin,  54 
Or.  328,  102  P.  608;  Foehr  v.  R.  Co., 
40  Pa.  Super.  .7. 

Need  not  tend  to  sustain  all  of  allega- 
tions of  declarant.  Ellis  v.  Durkee,  79 
Vt.  341,  65   A.  94. 

Carrying  concealed  weapons. — "Section 
4  of  the  act,  which  created  the  offense 
for  which  this  defendant  was  tried,  ex- 
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pressly  provitlos  that  the  defendant 
may  give  evidence  that  at  the  time  of 
carrying  the  pistol  he  had  good  reason 
to  apprehend  an  attack,  which  evidence 
the  jury  may  consider  in  mitigation  of 
the  fine  or  .justification  of  the  offense. 
It  is  true  that  the  defendant  in  his 
testimony  denied  that  he  had  carried 
a  pistol  as  charged  in  the  indictment; 
but  the  jury  may  have*  disl)elieved 
that  part  of  his  testimony,  and  the  fact 
that  the  .lury  convicted  the  defendant 
clearly  indicates  that  they  did  not  be- 
lieve that  part  of  his  testimony.  This 
fact,  however,  does  not  in  any  way  de- 
stroy the  relevancy  of  the  above-state(\ 
testimonv. "  Ward  v.  S.,  4  Ala.  App 
112,  58  S.  788. 

182-21  Sims  v.  S.,  59  Fla.  38,  52  S 
198;  Koeper  i\  Louisville,  109  Minn 
519,  124  N.  W.  218;  Baker  v.  S.,  86 
Neb.  775,  126  N.  W.  300;  Hoxie  v. 
Walkor,  75  N.  H.  308,  74  A.  183;  S. 
V.  Bovleston,  84  S.  C.  574,  66  S.  E. 
1047;  Smith  i\  Hark,  37  Utah  116,  106 
P.  653;  S.  p.  Kent,  83  Vt.  28,  74  A. 
389.  See  Allen  v.  Ruland,  79  Conn.  405, 
65  A.  138. 

183-22  Context  mav  be  looked  at. 
Lambie  v.  9.,  151  Ala.  "86,  44  S.  51. 
184-23  Harper  Mach.  Co.  v.  Rvan- 
Unmack  Co.,  85  Conn.  359,  82  A.  1*027; 
Holcombe  r.  S.,  5  Ga.  App.  47.  62  S.  E 
647;  S.  r.  Co.,  79  Kan.  371,  99  P.  603, 
Crowlev  v.  R.  Co.,  204  Mass.  241,  90  N. 
E.  5.32;  San  Antonio  T.  Co.  v.  ITigdon 
(Tex.  Civ.),  123  S.  W.  732;  Spick  r. 
S.,  140  Wis.  104,  121  N.  W.  664. 
185-24  W.  U.  T.  Co.  i:  Saunders. 
164  Ala.  2.34,  51  S.  176;  Noel  v.  S.,  161 
Ala.  25,  49  S.  824;  Roguemore  i\  Co., 
160  Ala.  311,  49  S.  389;  Rufford  r.  Lit- 
tle, 159  Ala.  300,  48  S.  697;  Thompson 
V.  S..  58  Fla.  106,  50  S.  507;  Shaw  v. 
Jones,  133  Ga.  446,  66  S.  E.  240;  Neu- 
meyer  v.  Hooker,  131  App.  Div.  592. 
116  N.  Y.  S.  204;  Schock  v.  Co.,  222  Pa. 
271,  71  A.  94;  Shelton  r.  S.,  56  Tex. 
Ct.  26.5,  119  S.  W.  862;  S.  r.  Cool,  66 
W.  Va.  86.  66  S.  E.  740. 
185-25  See  vol.  9,  p.  241.  n.  25;  p. 
245,  n.  39,  and  supplement  thereto. 
185-26  Wilson  r.  .Ternigan.  57  Fla. 
277,  49  S.  44;  C.  r.  Tucker,  189  Mass. 
457,  76  N.  E.  127;  Campbell  v.  Co..  95 
Minn.  37.5,  104  N.  W.  547;  Uvalde 
Countv  r.  Oppenheimer,  53  Tex.  Civ. 
137.  115  S.  W.  904. 

185-27  Fletcher  v.  Co.,  163  Aln.  240, 
50  S.  996;  Battel  r.  R.  Co.,  15.-^  Til. 
App.  2;0;   Herrman   r.  Combs,  119  Md. 


41,  80  A.  1044;  Lockard  V.  Van  Alstyne, 
155  Mich.  507,  120  N.  W.  1;  Gebus  r. 
R.  Co.,  22  N.  D.  29,  132  N.  W.  227;  C 
I'.  Brown,  23  Pa.  Super.  470;  S.  v.  Madi- 
son, 23  S.  D.  584,  122  N.  W.  647;  Bal- 
timore, etc.  Co.  V.  Hudgins  (Va.),  81  S. 
E.  48;  Mull  ins  r.  Co.,  113  Va.  787,  75 
S.  B.  193;  Hurley  r.  Charles  (Va.),  65 
S.  E.  408. 

185-28  St.  Louis,  etc.  R.  Co.  v.  Sav- 
age,  163  Ala.  55,  50  S.  113;  Wilson 
V.  Jernigan,  57  Fla.  277,  49  S.  44  (if 
irrelevancy  not  apparent  objc<tor 
should  move  to  exclude);  C.  v.  Johnson, 
199  Mass.  55,  85  N.  E.  188;  Hutching 
f.  Berry,  75  N.  H.  416,  75  A.  650;  Stat- 
ler  V.  Co.,  195  N.  Y.  478,  88  N.  E. 
1063;  Manufacturers'  0.  Co.  r.  R.  Co., 
117  N.  Y.  S.  989;  S.  V.  Hembree,  54 
Or.  463,  103  P.  1008;  Ballou  r.  Ballou, 
30  R.  L  286,  74  A.  1089;  Uvalde  County 
V.  Oi)perheimer,  53  Tex.  Civ.  137,  ll'o 
S.  W.  904.  See  vol.  9,  p.  242,  n.  29; 
vol.  12,  p.  162,  n.  12,  and  supplement 
thereto. 

It  is  not  "necessary  that  the  party 
on  whose  behalf  testimony  is  received, 
upon  the  promise  of  counsel  to  show 
its  materiality  sulisequently,  should 
afterward  connect  such  testimony  with 
the  issues  involved,  by  undoubted  evi- 
dence. If  suflicient  evidence  is  offered 
to  make  it  a  fair  question  of  fait  for 
the  jury  to  determine,  such  evidence 
should  not  be  excluded;  but  if  the  sub- 
sequent evidence  does  not  tend  to  con- 
nect such  testimony  with  the  issues  in- 
volved, it  should  be  excluded  when 
the  court  is  asked  to  do  so  at  the 
close  of  all  the  evidence  of  the  party 
ofl"ering  such  testimonv."  P.  t".  Smith, 
2.54  III.  107,  98  N.  E.  "281. 
187-30  Bass  r.  0 'Berry,  59  Fla.  159, 
51  S.  597;  Metropolitan  Ins.  Co.  i\  ^Fc- 
Aulev,  134  Ga.  165,  67  S.  E.  393;  Capi 
tal  C.  B.  Co.  i\  L  &  C.  Co.,  5  Ga.  App. 
436,  63  S.  E.  i>02;  Barrish  r.  Orben,  78 
N.  .T.  L.  128,  73  A.  .>29;  Gavlord  r.  Gav- 
lord.  l.'O  X.  C.  222.  03  S.  E.  1028. 
Evidence  not  irrelevant  because  tend- 
ing to  prove  fact  irrelevant  if  it  also 
tends  to  prove  relevant  fact.  O'Brien 
r.  White,  m.'  ^fe.  30^.  74  A.  721. 
Unless  improper  use  made  of  evidenca 
relevant  for  particular  purpose,  that 
it  iiiav  have  resulted  in  verdict  com- 
jdained  of  no  cause  for  interfering 
with  iudgment.  Kelland  v.  Co.,  75  N. 
H.  108.   71    A.  947. 

187-31  Vaughan's  S.  S.  t'.  Stringfeb 
low,   56    Fla.    708.    48    S.    410;    Indian- 
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apolis  T.  &  T.  Co.  v.  Rowe,  43  Iiul. 
App.  407,  87  N.  E.  653;  Leathers  v. 
Geitz,  135  la.  145,  112  N.  W.  191, 
Aetna  Ins.  Oo.  v.  E.  Co.,  123  Mo.  App. 
513,  100  S.  W.  509. 
188-32  St.  Louis,  etc.  R.  Co.  v. 
Wialker,  89  Ark.  556,  117  S.  W.  534; 
Logan  V.  S.,  58  Fla.  72,  50  S.  536;  Brus- 
seau  V.  Co.,  133  la.  245,  110  N.  W. 
577. 

188-33  Louisville  R.  Co.  v.  Eller- 
horst,  33  Ky.  L.  R.  605,  110  S.  W.  823; 
Bishop  V.  S.,  96  Miss.  846,  52  S.  21; 
Kansas  City,  etc.  R.  Co.  v.  Young,  50 
Tex.  Civ.  610,  111  S.  W.  764. 
The  relevancy  of  testimony  is  for  the 
court.  Ward  v.  S.  (Ala.),  58  S.  788; 
MoMurphy  v.  S.,  4  Ala.  App.  20,  58  S. 
748;  Bailey  v.  S.,  4  Ala.  App.  7,  58  S. 
675;  Ex  parte  Alexander,  163  Mo.  App. 
615,  147  S,  W.  521. 
189-35  J.  B.  Anderson  &  Co.  v. 
Brammer,  4  Ala.  App.  596,  58  S.  941; 
Harper  Machinery  Oo.  v.  Ryan-Unmaek 
Co.,  85  Conn.  359,  '82  A.  1027;  Atlantic 
*C.  L.  R.  Oo.  V.  Partridge,  58  Fla.  153, 
50  S.  634;  Furlong  v.  Ins.  Co.,  136  la. 
468,  113  N.  W.  1084  (inventory  admis- 
sible as  foundation  for  testimony  of 
witness  who  made  it) ;  Taehini  V.  S., 
59  Tex.  Cr.  55,  126  S.  W.  1139. 
191-40  Presumed  on  appeal,  if  rec- 
ord is  not  to  contrary,  necessary  pre- 
liminary facts  appeared  or  that  there 
was  evidence  sufficient  to  make  re- 
lated testimony  admissible.  Bristol 
Mfg.  Co.  V.  Palmer,  82  Vt.  438,  74  A. 
76. 

191-41  Smiley  v.  Hooper,  147  Ala. 
646,  41  S.  660;  Kimic  i\  R.  Co.,  156 
Oal.  379,  104  P.  986;  Vollmer  C.  Co. 
V.  Rogers,  13  Ida.  564,  92  P.  579  (books 
of  accounts  admissible  to  explain  notes 
and  receipts);  P.  v.  Pezutto,  255  111. 
583,  99  N.  E.  677;  Churchill  v.  Mace, 
148  Mich.  456,  111  N.  W.  1034;  Pear- 
son V.  Millard,  150  N.  C.  303,  63  S.  E. 
1053;  Wilson  v.  Moss,  79  S.  C.  120,  60 
S.  E.  313  (to  show  circumstances  un- 
der which  partnership  created) ;  San 
Antonio  T.  Co.  v.  Haines,  45  Tex.  Civ. 
289,  100  S.  W.  788;  Sheldon  t>.  Wright, 
80  Vt.  298,  67  A.  807  (to  render  expert 
evidence  intelligible).  But  see  Gates  v. 
S.,  51  Tex.  Cr.  449,  103  S.  W.  859. 
192-42  Crawford  v.  V.  S.,  212  U.  S. 
183;  Pollak  v.  Gunter,  162  Ala.  317, 
50  S.  155;  Hoxie  v.  Walker,  75  N.  H. 
30'8,  74  A.  183;  Page  i\  Hazelton,  74 
N.  H.  252,  66  A.  1049;  Hall  r.  R.  Co.. 
27  R.  I.  525,  65  A.  278  (explanation  of 


why  bill  rendered  was  made  out  to 
third  person  instead  of  defendant) ; 
Holt  &  Smith  v.  Plow  Co.  (Tex.  Civ.), 
150  S.  W.  215.  See  S.  v.  Harrison,  145 
N.  C.  408,  59  S.  E.  867;  Ide  v.  R.  Co., 
83  Vt.  66,  74  A.  401. 
Reason  for  depreciated  market  value 
may  be  shown.  Robertson  v.  Warren, 
45  Tex.  Civ.  584,  100  S.  W.  805. 
193-43  Chitwood  v.  U.  S.,  153  Fed. 
551,  82  C.  0.  A.  505;  Andrews  v.  S.,  159 
Ala.  14,  48  S.  858;  Tifton,  etc.  R.  Co. 
V.  Butler,  4  Ga.  App.  191,  60  S.  E.  1087; 
Mealey  v.  Lumb.  Co.,  118  Minn.  427, 
136  N.  W.  10^90. 

To  show  mental  condition  of  grantor 
when  his  deed  is  attacked  on  the 
ground  of  insanity.  Lang  v.  Lang  (la.), 
135  N.  W.  604. 

193-44  Gehlert  t\  Quinn,  35  Mont. 
451,  90  P.  168. 

193-45  Gardner  i\  S.,  56  Tex.  Cr. 
594,  120  S.  W.  895. 

194-46  McGuire  v.  County,  133  la. 
636,  111  N.  W.  34. 

195-49  Christy  V.  Ins.  Assn.,  123  N. 
Y.  S.  740;  Day  v.  S.,  62  Tex.  Cr.  448, 
138  S.  W.  130. 

195-51  Weaver  v.  S.,  1  Ala.  App.  48. 
55  S.  956;  Montgomery  v.  S.,  2  Ala. 
App.  25,  56  S.  92;  P.  v.  Fisher,  16  Cal. 
App.  271,  116  P.  688;  Grant  t>.  S.,  122 
Ga.  740,  50  :S.  946;  S.  v.  Meyers,  59  Or. 
537,  117  P.  818;  S.  v.  Papa,  32  R.  I. 
453,  80  A.  12. 

195-52     Hillman  Land  &  Iron  Co.  v. 
C,  148  Ky.  331,  146  S.  W.  776. 
195-53     Shepherd    v.    Co.,    79     Neb. 
834,  113  N.  W.  627. 
196-54     Humphrey  v.  Stage  Co.,  115 
Minn.   18,  131   N.  W.  498. 
196-55     Rule    has    special    force    in 
equity.    Barrie  v.  R.  Co.,  138  Mo.  App 
557,  119  S.  W.  1020. 
196-56     Rutledge    v.     Rowland,     161 
Ala.  114,  49  S.  461. 

"No  error  in  permitting  the  state's 
witnesses  to  show  that  the  deceased 
did  not  own  a  pistol,  did  not  have  one 
on  the  night  of  the  killing,  and  that 
none  was  found  on  his  person  after 
he  was  killed.  This  may  have  been 
negative  evidence,  but  it  was  rele- 
vant and  tended  to  contradict  the  de- 
fendant in  the  statement  that  the  de- 
ceased had  a  pistol  and  tried  to  shoot 
him  with  it  when  the  shooting  oc- 
curred at  the  crib."  McGhee  v.  S, 
178  Ala.  4,  59  S.  573. 
197-61  See  vol.  2,  p.  661,  n.  30, 
and  supplement  thereto. 
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19S-64     See  vol.  2,  p.  660,  n.  28,  and 
supiileiiient   thereto. 

199-66  Roquemore  v.  Co.,  160  Ala. 
311,  49  S.  389;  Gillespie  v.  Campbell. 
149  Ala.  193,  43  S.  28;  World's  Fair 
M.  Co.  f.  Powers,  12  Ariz.  285,  100 
P.  957;  Linforth  v.  Co.,  156  Cal.  58, 
103  P.  320;  Beach  v.  Schroeder,  47 
Colo.  312,  107  P.  271;  White  v.  S.,  63 
Fla.  49,  59  S.  17;  Chicago,  etc.  R.  Co. 
r.  Johnson,  128  111.  App.  20;  McFar 
land  r.  Boucher,  153  la.  716,  134  N.  W. 
91;  Moore  v.  R.  Co.  (la.),  123  N.  W. 
324;  S.  V.  Moore,  77  Kan.  736,  95  P. 
409  (criminal  action);  Powers  v.  R.  Co., 
201  Mass.  66,  87  N.  E.  192;  Minnesota 
&  D.  C.  Co.  r.  R.  Co.,  108  Minn.  470, 
122  N.  W.  493;  Dayton  F.  Box  Co.  r. 
Danciger,  161  Mo.  "^  App.  640,  143  S. 
AV.  855;  Hanson  v.  Neal,  215  Mo.  256, 
114  S.  W.  1073;  Stevens  v.  S..  84  Neb, 
759,  122  N.  W.  58;  Wimpfheimer  r. 
Harris,  114  N.  Y.  S.  441;  Townsend  r. 
Rosenblum,  113  N.  Y.  S.  1029;  S.  v. 
Dunn,  53  Or.  304,  100  P.  258;  Ticman 
V.  Sachs,  52  Or.  560,  98  P.  163;  Heblich 
V.  Slater,  217  Pa.  404,  66  A.  655 
(amount  paid  another  attorney  in  same 
case  inadmissible  in  action  for  services 
rendered) ;  Eastman  v.  Dunn,  34  R.  I 
416,  83  A.  1057;  Ralph  v.  Tavlor,  33  R. 
I.  503,  82  A.  279;  Bailev  v.  Walton,  24 
S.  D.  118,  123  N.  W.  701;  Stevens  v.  S. 
(Tex.  Cr.),  150  S.  W.  944;  Moray  r.  S. 
(Tex.  Cr.),  145  S.  W.  592;  Gulf,  etc.  R. 
Co.  r.  Peacock ^  (Tex.  Civ.),  128  S.  W. 
463  (former  suit  against  another  party 
for  same  injury) ;  HoTlen  i\  Crim,  62 
W.  Va.  451, '59"  S.  E.  172. 
See  Mo.,  etc.  R.  Co.  v.  Mulkey  (Tex. 
Civ.),  159  S.  W.  111. 
Collateral  matters  admissible  under 
statute.  Beard  v.  Beard,  66  Or.  526, 
133  P.  795. 

A  question  asked  the  assaulted  party 
by  the  defendant,  while  testifying  as 
a  witness  for  the  state,  about  a  third 
party's  having  shot  at  him  some  time 
before  the  assault  in  question  by  the 
defendant,  was  properly  disallowed  by 
the  court.  That  some  other  person,  in 
no  way  shown  to  be  connected  with 
the  commission  of  the  offense  for  which 
the  defendant  was  being  tried,  at  some 
other  place  and  time,  had  shot,  or  shot 
at,  the  party  assaulted,  wag  entirely 
irrelevant  and  immaterial.  Walker  v. 
State.  139  Ala.  56,  35  South.  1011." 
Collins  r.  S.,  3  Ala.  App.  64,  58  S.  80. 
Where  it  was  fully  admitted  by  the 
defendant     that     the      deceased     was 


caught  in  the  gearing,  and  that  he 
died  as  a  result  of  the  injuries  re- 
ceived thereby,  and  the  only  questions 
were  whether  the  uncovered  gearing 
constituted  negligence,  and  whether,  if 
so,  the  deceased  was  guilty  of  con- 
tributory negligence;  it  was  impropef 
to  show  the  shocking  condition  of  the 
body.  "The  evidence  could  only  tend 
to  excite  the  sympathies  and,  perhaps, 
the  passions  of  the  jury,"  West  v. 
Bayfield  Mill  Co.,  149  Wis.  145,  135  N. 
W.   478. 

A  witness,  "after  testifying  to  facts 
material  to  the  case,  stated  that  he 
had  known  the  plaintiff  for  30  years, 
and  that  his  general  character  was 
good.  The  defendant  then  asked  him 
the  following  question:  *Do  you  think 
a  man  that  will  go  to  a  distillery  and 
try  to  run  another  man  away  with 
gun  and  sticks  and  other  weapons,  and 
attend  a  lynching  bee,  and  help  lynch 
a  man,  is  a  man  of  good  character?' 
This  question  was  plainly  incompetent, 
as  it  sought  to  inject  into  fhe  case 
questions  of  fact  utterly  foreign  to 
the  issues  in  the  case."  Woodie  v. 
Town  of  No.  Wilkesboro.  159  X.  C. 
353,  71  S.  E.  924.  As  said  by  Mr.  Jus- 
tice Allen  in  State  r.  Hollv,  155  N.  C. 
485,  71  S,  E.  450:  "If  one  collateral 
question  of  this  character  can  be 
raised  and  tried,  the  same  rule  would 
permit  a  hundred  others.  The  authori- 
ties in  this  state  are  numerous  and 
uniform  that  it  is  an  error  to  allow 
such  questions  on  the  cross-examina- 
tion of  a  witness  as  to  character." 
For  the  court  to  determine. — Fellows 
r.  Tnt.  Co.,  76  N.  H.  457,  83  A.  1091. 
199-67  Watts  r.  S.,  177  Ala.  24,  59 
S.  270;  Porter  r.  R.  Co..  3  Ala.  App. 
302,  59  S.  255;  Polytinsky  r.  Patter- 
son, 177  Ala.  406,  57  S.  130;  Sheppard 
V.  S.,  172  Ala.  363,  55  S.  514;  Crone 
r.  Long,  159  Ala.  487.  49  S.  227;  Rut- 
ledge  r.  Rowland.  161  Ala.  114,  49  S. 
463;  Thomas  r.  Young.  81  Conn.  702, 
71  A.  1100;  IT.  S.  r.  Hoover.  31  App. 
Cas.  (D.  C.)  311;  De  Nieff  r.  Howell, 
138  Ga.  248,  75  S.  E.  202;  Hutcheson  v. 
R.  Co..  134  Ga.  602.  68  S.  E.  323;  Mc- 
:srahon  r.  R.  Co..  2.39  HI.  334,  88  N.  E. 
223;  Bordner  v.  Depler.  142  HI.  App. 
526;  Folev  r.  Everett.  142  HI.  App. 
2.50;  S.  V.  Rozeboom.  145  Ta.  620,  124  N. 
W.  783;  Aetna  T.  Co.  r.  Puller.  Ill  Md. 
321.  73  A.  738;  French  r.  Sabin.  202 
Mass.  240,  88  N.  E.  845;  Barnard  f. 
Bates.  201  Mass,  234,  87  N.  E,  472;  S. 
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i:  Kight,  106  Minn.  371,  119  N.  W.  56; 
Wakliop  V.  S.,  95  Miss.  287,  48  S.  609; 
Finkelstein  v.  E.  Co.,  75  N.  H.  303,  73 
A.  705;  Minis  i:  Co.,  82  S.  C.  247,  64 
S.  E.  236;  S.  v.  Jacobs,  26  S.  D.  183, 
128  N.  W.  162;  Irvin  r.  S.  (Tex.  Cr.), 
148  S.  W.  589;  Phinney  v.  S.,  59  Tex. 
Cr.  480,  129  S.  W.  628;  Neumann  r. 
S.,  58  Tex.  Cr.  248,  125  S.  W.  28;  Green 
V.  S.,  56  Tex.  Cr.  599,  120  S.  W.  1002; 
Hardin  v.  S.,  55  Tex.  Cr.  631,  117  S. 
W.  974;  Gibbens  V.  Hart  (Tex.  Civ.), 
117    S.    W.    168. 

In  Betts  V.  S.  (Tex.  Cr.),  144  S.  W. 
677,  it  was  said  that  witness  shovild 
have  only  been  permitted  to  testify  as 
to  what  she  saw  and  heard,  and  not 
"that  she  covered  up  her  head  with 
a  pillow  to  keep  from  hearing  Betts 
whip  the  child  any  longer." 
That  the  officer  at  some  other  time  may 
have  mistreated  some  other  prisoner  in 
an  attempt  to  get  a  confession  out  of 
him,  was  inadmissible  for  any  j^urpose. 
Moray  v.  S.  (Tex.  Civ.),  145  S.  W. 
927. 

In  a  suit  by  a  guest  against  an  inn- 
keeper for  the  loss  of  jewelry  and 
valuable  articles  alleged  to  have  been 
taken  from  the  room  occupied  by  the 
guest,  the  issue  being  whether  the  inn- 
keeper had  made  a  rule  recjuiring  val- 
uable articles  to  be  deposited  in  a  safe 
provided  by  him,  and  had  duly  posted 
such  rule  in  accordance  with  Civ.  Code, 
IS^S,  §2937,  it  was  not  admissible  to 
ask  the  plaintiff,  on  cross-examination, 
if  the  wife  of  the  innkeeper  did  not 
warn  her,  on  a  certain  occasion,  to 
leave  her  jewelry  in  a  safe  of  the 
hotel  iirovided  for  the  safe-keeping  of 
the  valuables  of  guests.  McBride  r. 
Goodhue,  134  Ga.  608,  68  S.  E.  321. 
200-68  Hall  i\  Cardwell,  5  Ala.  App. 
481,  59  S.  514;  Kramer  r.  Compton,  166 
Ala.  216,  52  S.  351;  Blair  v.  Williams, 
159  Ala.  655,  49  S.  71;  Marsh  v.  Fricke, 
1  Ala.  App.  649,  56  S.  110;  Maurice 
V.  Hunt,  80  Ark.  476,  97  S.  W.  664; 
Marshall  v.  Bahnsen,  1  Ga.  App.  485, 
57  S.  E.  1006;  EatlifiP  v.  Daniel,  137 
Ky.  55,  121  S.  W.  1034;  Bailey  v.  C, 
130  Ky.  301,  113  S.  W.  140;  Welch  v. 
Corey,  201  Mass.  165,  87  N.  E.  477; 
C.  V.  King,  202  Mass.  379,  88  N.  E.  454; 
Irons  V.  School  Dist.,  119  Minn.  119, 
137  N.  W.  303;  See  r.  Wormser,  129 
App.  Div.  596,  113  N.  Y.  S.  1093;  Floyd 
v.  Co.,  222  Pa.  257,  71  A.  13;  Gardner 
V.  S.,  121  Tenn.  684,  120  S.  W.  816; 
Lawson   ?;.   S.    (Tex.),   148   S.  W.   587; 


Gardner  f.  S.,  55  Tex.  Cr.  400,  117  S. 
W.  148;  Freeman  v.  Puckett,  56  Tex. 
Civ.  126,  120  S,  W.  514. 
"Ordinarily,  evidence  of  other  criminal 
transactions  is  not  admissible.  Some 
of  the  exceptions  are  when  it  shows 
'a  system  of  mutually  dependent 
crimes,'  or  is  'evidence  of  guilty 
knowledge,'  or  bears  upon  the  ques- 
tion of  identity  of  the  accused,  'or 
articles  connected  with  the  offense,'  or' 
where  the  evidence  of  other  transac- 
tions tends  to  'prove  malice,  intent, 
motive,  or  the  like.'  Cawthon  v. 
State,  119  Ga.  395,  409,  46  S.  E.  897, 
901.  If  the  evidence  of  other  transac- 
tions tends  'to  illustrate  the  transac- 
tion in  issue,  or  to  establish  some  nec- 
essary ingredient  of  the  particular  of- 
fense under  investigation,'  it  is  ad- 
missible. Eay  V.  State,  4  Ga.  App. 
67,  70,  60  S.  E.  816.  See,  also,  Eob- 
inson  r.  State,  6  Ga.  App.  696,  711, 
65  S.  E.  792;  Hall  r.  State,  7  Ga.  App. 
115,  120,  66  S.  E.  390;  Lee  v.  State, 
8  Ga.  App.  413,  69  S.  E.  310;  Farm.er 
V.  State,  100  Ga.  41,  28  S.  E.  26." 
Martin  v.  S.,  10  Ga.  App.  795,  74  S.  E. 
304. 

200-69  Longhead  p.  Co.,  16  Ont.  L. 
E.  64;  Kerbaugh  v.  Gray,  212  Fed.  716 
(C.  C.  A.);  Walker  E.  &  H.  Co.  v.  Co., 
173  Fed.  771,  97  C.  C.  A.  495;  Puget 
Sound  E.  Co.  v.  Van  Pelt,  168  Fed.  205, 
93  C.  C.  A.  492;  Monarch  T.  Wks.  V. 
C,  165  Fed.  774;  Cogbill  P.  S.,  8  Ala. 
App.  223,  62  S.  406;  Smith  17.  S.,  8  Ala. 
App.  187,  62  S.  575;  Key  r.  Goodall, 
7  Ala.  App.  227,  60  S.  986;  Sheridan  v. 
S.,  5  Ala.  App.  297,  59  S.  735;  Napier 
'v.  Elliott,  177  Ala.  113,  58  S.  435; 
Eeaves  v.  Co.,  166  Ala.  645,  52  S.  142; 
Cleanev  v.  Parker,  167  Ala.  134,  51  S. 
951;  Agee  r.  Ins.  &  E.  E.  Co.,  165  Ala. 
291,  51  S.  829;  Penton  v.  Williams,  163 
Ala.  603,  51  S.  35;  'Tennessee  C,  I.  & 
E.  Co.  v:  Kelly,  163  Ala.  348,  50  S. 
1008;  Eoach  v.  Whitfield,  94  Ark.  448, 
127  S.  W.  722;  Morris  V.  Eagle,  94  Ark. 
180,  126  S.  W.  382;  McCown  v.  Wil- 
son, 92  Ark.  153,  122  S.  W.  478;  Breu- 
ner  Co.  v.  King,  9  Cal.  App.  271,  98 
P.  1077;  Ausmus  v.  P.  Co.,  47  Colo. 
167,  107  P.  204;  Smith  v.  Ford,  82 
Conn.  653,  74  A.  910;  Augusta  N.  S. 
Co.  V.  Forlaw,  133  Ga.  138,  65  S.  E. 
370;  Lewman  v.  Owens,  132  Ga.  484, 
64  S:  E.  544;  Hobart  v.  Van  Aernam, 
140  111.  App.  1;  Pell  v.  E.  Co.,  142  111. 
App.  362;  Gray  v.  E.  Co.,  143  la.  268, 
121  N.  W.  1097;   Chesapeake  &  O.  R. 
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Co.  V.  Austin,  137  Ky.  611,  12G  S.  W. 
144;  Probst  l\  Ilinesley,  133  Ky.  (H,  117 
S.  W.  3S9;  Roettger  v.  Rcifkin,  130 
Ky.  197,  113  S.  \V.  88;  S.  v.  Brady,  124 
La.  951,  50  S.  80G;  Beck  i\  Hanline,  122 
Md.  G8,  89  A.  377;  Webster  i:  Moore, 
108  Md.  572,  71  A.  46G;  Di  Giorgio  Co. 
V.  R.  Co.,  104  Md.  603,  65  A.  425  (re- 
quisition for  cars  presented  at  time  sub- 
sequent to  transaction,  irrelevant  upon 
issue  of  negligence);  Ilolt  r.  Holt,  204 
Mass.  25,  90  N.  E.  392;  Moffat  v.  Dav- 
itt,  200  Mass.  452,  86  X.  E.  929;  Hamsv 
V.  Mudarri,  195  Mass.  418,  81  N.  E. 
266  (habits  of  intoxication  inadmis- 
sible to  prove  intoxication  at  jiarti<'ular 
time);  Goyette  c.  Keenan,  196  ^Fass. 
416,  82  N.  E.  427;  Schock  r.  Cooling. 
175  Mich.  313,  141  N.  W.  675;  Ruttle 
V.  Foss,  161  Mich.  132,  125  X. 
W.  790;  Dennis  v.  Ins.  Co.,  159  Mich. 
594,  124  X.  W.  575;  S.  v.  Colvin,  226 
Mo.  446,  126  X.  W.  448;  Crawford  v. 
S.  Co.,  215  Mo.  394,  114  S.  W.  1057; 
Tonopah  &  G.  R.  Co.  i:  Fellanbaum,  32 
Xcv.  278,  107  P.  882;  Smith  r.  Apple- 
ton,  155  App.  Div.  520,  140  X.  Y.  S. 
565;  P.  r.  Carlin,  104  X.  Y.  448,  87 
N.  E.  805;  P.  i:  Kathan,  136  App.  Div. 
303,  120  X.  Y.  S.  1096;  Frahm  r.  Co., 
131  App.  Div.  747,  116  X^  Y.  S.  90; 
Meyer  r.  Cans,  130  App.  Div.  236,  114 
N.  Y.  S.  584;  Lessler  r.  Bernstein,  123 
N.  Y.  S.  224;  Zippert  r.  Acme  Co.,  113 
N.  Y.  S.  998;  Xilcs  r.  P.  Co.,  115  X. 
Y.  S.  602;  Koch  r.  Bjorkegren,  119  X. 
Y.  S.  193;  Pfaelzer  r.  Gassner,  116  X. 
Y.  R.  15;  Bonev  r.  Bonov,  161  X.  C. 
614.  77  S.  E.  784;  Hamilton  v.  R.  Co., 
150  X.  C.  193,  63  S.  E.  730;  Bvcrs  r. 
T.;  1  Okla.  Cr.  677,  100  P.  361,  103  P. 
532;  S.  c.  Osborne,  54  Or.  289,  103  P. 
62;  fhenoweth  V.  S.  P.  Co.,  53  Or.  111. 
Dft  P.  86;  Trainer  r.  McGarrity.  40  Pa. 
Super.  57;  Rookard  r.  R.  Co..  .84  S.  C. 
190,  65  S.  E.  1047;  Poultor  r.  S.  (Tex. 
Cr.),  161  S.  W.  475;  Ilolmos  r.  S.  (Tex. 
Cr.),  150  S.  W.  926;  Kev  r.  Hickman 
(Tox.  Civ.),  149  S.  W.  275;  Ponton  r. 
S.  (Tex.),  149  S.  W.  190;  Houston,  etc. 
R.  Co.  r.  .Tohnson,  103  Tex.  320.  127  S. 
W.  5.39;  Lemons  c.  S.,  59  Tex.  Cr.  299, 
128  R.  W.  416;  Mayors  r.  S..  58  Tex. 
Cr.  39,  124  S.  W.  663;  Groszohmigcm 
r.  S.,  57  Tex.  Cr.  241,  121  S.  W.  1113; 
Williams  r.  S.,  55  Tex.  Cr.  6.5,  115  S. 
W.  35;  Smith  r.  S.,  57  Tex.  Cr.  455,  123 
S.  W.  698;  Stephenson  r.  Jackson  (Tox. 
Civ.).  128  S.  W.  1196;  Tntornational. 
etc.  R.  Co.  r.  Duncan.  55  Tex.  Civ.  440. 
121   S.  W.   362;    Johnson   r.   Hulett.  56 


Tex.  Civ.  11,  120  S.  W.  257;  Houston, 
etc.  R.  Co.  i\  Johnson  (Tex.  <iv.),  118 
S.  W.  1150;  Merritt  r.  S.,  42  Tex.  Civ. 
495,  94  S.  W.  372;  Cerriglio  r.  Pettit. 
113  Va.  533,  75  S.  E.  303;  Dunkin  v. 
Hoquiam,  .56  Wash.  47,  105  P.  149; 
Fisher  r.  R.  Co.,  141  Wis.  515,  124  X. 
W.  1005.  Comp.  Postal  T.  C.  Co.  f. 
Harriss,  .55  Tex.  Civ,  105.  121  S.  W. 
358;  Kurowski  r.  S.,  143  Wis.  210,  126 
X.    W.   546. 

See  Coast  Cent.  Mill  Co,  r.  Co.  (Conn.), 
89    A.    898;    Walker    r.    S,    (Tex,    Cr.), 
151   S.   W.  822;    see   vol.    11,  p.   777,   n. 
9,  and   supplement  thereto. 
202-70     Bauer  C.  Co.  i\  Smith  (Kv.), 
115    S.    W.    828;    Richardson    r.    Baker, 
83    Vt.    204,    75    A.    151;    Garberson    i\ 
Co.,  51    Wash.   213,  98   P.   612. 
Exception     sometimes     in     establishing 
boundaries.      Bristol    Mfg.    Co.    r.    Pal- 
mer,   ^2    Vt.    438.   74    A.    76. 
Discretionary  with  judge  to  admit  evi- 
dence as   to   collateral    matters.      Good- 
lett  r.  Co..  84  Xeb.  485.  121  X.  W.  444. 
202-71     Hall   v.   S.,   7   Ga.  App.   115. 
66    S.     E.    390.      See    infra,    "Similar 
Transactions."   'i(i(i-56.   et  seq. 
Scope  of  relevancy  extended  as  to  col- 
lateral matters,  if  evidence  of  material 
fact    is    conflicting.      Landis    r.    Watts, 
82  Xcb.   .359.   117   X..W,   705. 
202-T2     Moodv     r.     Peirano,     4     Cal. 
Apn.  411,  88  P.  380. 

202-73  Grey  r.  U.  S.,  172  Fed.  101, 
96  C.  'C.  A.  415  (after  commission  of 
crime);  Sloss-S.  S.  &  I.  r-o.  r.  Mitch- 
ell, 161  Ala.  27*<.  49  S.  851;  Phillips 
r.  S.,  161  Ala.  60.  49  S.  794;  Alexan- 
der r.  S.,  7  Ga.  App.  88,  66  S.  E.  274; 
Kiiinaird  r.  C,  134  Kv.  575.  121  S.  W. 
4Sf);  Rvan  r.  Chown.  160  Mich.  204, 
125  X\  \V.  46;  P.  r.  Schlessel.  196  X. 
Y.  476,  90  X.  E.  44;  Mever  r.  Gans, 
130  App.  Div.  236,  114  X,  Y,  S.  584; 
Johnson  r.  Hulett,  .56  Tex.  Civ.  11,  120 
S.  W.  257;  Simons  r.  Cissna.  52  Wash. 
115,  100  P.  200.  Comp.  Richardson  r. 
Baker,  S3  Vt.  20).  75  A.  151. 
Exception  to  nile. — See  Barrie  r.  R. 
Co..  138  ^ro  App.  557,  119  S.  W.  1020; 
Belka  r.  Allen.  82  Vt.  4.56,  74  A.  91. 
Matters  occurring  after  commission  of 
crime  ninv  ]>e  irrelevant.  Xoel  r.  S., 
161  .Ma.  25,  49  S.  824. 
202-74  Tavlor  r.  S..  5  Ga.  App.  237. 
62  S.  E.  104S;  Ratliff  v.  Daniel,  137 
Kv.  55,  121  S.  W.  1034.  Comp.  Kellv 
P.'  Co.  r.  London  (Tex.  Civ.V  125  S. 
W.  974 
203-84     Where    fraud    alleged    rules 
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relaxed,  evidence  admissible  which  in 
other  actions  might  be  regarded  as  too 
remote.  Dantzler  V.  Oox,  75  S.  C.  334, 
55  S,  E.  774. 

If  evidence  circumstantial  scope  of  rel- 
evant matters  much  enlarged.  Phillips 
V.  Chase,  201  Mass.  444,  87  N.  E.  755. 
204-99  C.  V.  Johnson,  199  Mass.  55, 
85  N.  E.  188. 

206-12     8ee  vol.  9,  p.   745,  n.  23,   et 
seq,    and    supplement    thereto. 
209-33    When      reversible      error.  — 
Phillips   v.   S.,  3   Ala.   App.   218,   57   S, 
1033. 

209-34  Barry  v.  Anderson,  89  Neb 
332,  131  N.  W.  591. 
Evidence  having  remote  bearing  on  is- 
sues, admissible  in  court 's  discretion. 
Bradley  v.  Co.  (N.  J.),  90  A.  1015. 
209-36  Birmingham,  etc.  Co.  v. 
Demmis,  3  Ala.  App.  359,  57  S.  404; 
McDonald  v.  S.,  55  Tex.  Cr.  508,  117 
S.  W.  131;  Schon  v.  Woodmen,  51  Wash. 
482,  99  P.  25. 

210-37  Jefferson  v.  S.,  137  Ga.  382, 
73  S.  E.  499;  O'Eourke  v.  Sproul,  241 
111.  576,  '89  N.  E.  663;  Garland  v. 
E.  Co.,  210  Mass.  458,  97  N.  E.  97; 
Southwestern  'T.  &  T.  Co.  v.  Owens 
(Tex.  Civ.),  116  S.  W.  89;  In  re  Seattle 
(Wash.),  100  P.  330. 
See  vol.  3,  p.  929,  n.  38,  and  supple- 
ment thereto. 

Where  relevant  evidence  is  ruled  out, 
but  witness  is  afterwards  allowed  to 
testify  as  to  the  same  matters  the  error 
is  not  preiudicial.  Bradley  v.  S.,  3 
Ala.  App.  212,  58  S.  95. 
210-38  S.  V.  Bancroft,  23  N.  D.  442, 
137  N.  W.  37. 

Exclusion  of  testimony  which  would 
not,  in  connection  with  that  received, 
establish  case  no  cause  for  reversal. 
Spongberg  v.  Nat.  Bk.,  15  Ida.  671, 
99  P.  712;  Taylor  v.  Taylor,  79  Kan. 
161,  99  P.  814;  P.  v.  Farmer,  194  N. 
Y.  251,  87  N.  E.  457. 
Prejudice  presumed  from  excluding  rel- 
evant testimony  in  a  trial  before  jury. 
Crawford  V.  U.  S.,  212  U.  S.  183.  In 
close  case.  Clover  v.  Woodmen,  142 
111.  App.  276. 

Right  to  object  to  exclusion  of  evi- 
dence as  irrelevant  waived  by  causing 
exclusion  of  like  evidence.  Louisville 
&  N.  E.  Co.  V.  O'Nan  (Ky.),  119  S.  W. 
1192. 

210-39  Phillips  v.  S.,  161  Ala.  60, 
49  S.  794;  Woodb ridge  I.  Co.  v.  Co., 
81  Conn.  479,  71  A.  577;  Griser  r. 
Schoenborn,  109  Minn.  297,  123  N.  W. 


823;  Harrison  v.  E.  Co.,  195  N.  Y.  86, 
87  N.  E.  802;  Chesapeake  &  O.  E.  Co. 
r.  Ghee,  110  Va.  527,  66  S.  E.  826. 
210-40  McNaron  v.  S.,  7  Ala.  App. 
170,  62  S.  302;  Tennessee  C,  1.  &  E. 
Go.  V.  Kelly,  163  Ala.  348,  50  S.  1008; 
Eollings  V.  S.,  160  Ala.  82,  49  S.  329; 
Ware  v.  S.,  91  Ark.  555,  121  S.  W. 
927;  P.  V.  Martin,  13  Cal.  App.  96, 
108  P.  1034;  Eobinson  V.  S.,  6  Ga.  App. 
696,  65  S.  E.  792;  P.  v.  MoMahon,  244 
111.  45,  91  N.  E.  104;  Porter  v.  S.,  173 
Ind.  694,  91  N.  E.  340;  Wallingford  v. 
E.  Co.,  32  Ky.  L.  E.  1049,  107  S.  W. 
781;  Hilliker  r.  Farr,  149  Mich.  444, 
112  N.  W.  1116;  Saucier  v.  S.,  95  Miss. 
236,  48  S.  '840;  P.  v.  Schlessel,  196  N. 
Y.  476,  90  N.  E.  44;  P.  v.  Kathan,  136 
App.  Div.  303,  120  N.  Y.  S.  1096; 
Higgins  V.  E.  Co.,  129  App.  Div.  415, 
114  N.  Y.  S.  262;  P.  v.  Santagata,  130 
App.  Div.  225,  114  N.  Y.  S.  321;  Eoths- 
child  R  Weingreen,  121  N.  Y.  S.  234; 
Vickers  V.  U.  S.,  1  Okla.  Cr.  452,  98 
P.  467;  Maibaum  v.  S.,  59  Tex.  Cr.  386, 
128  S.  W.  378;  Neumann  v.  S.,  58  Tex. 
Cr.  248,  125  S.  W.  28;  Damron  r.  S., 
58  Tex.  Cr.  255,  125  S.  W.  396;  Han- 
kins  17.  S.,  57  Tex.  Cr.  152,  122  S.  W. 
21;  Haney  t\  S.,  57  Tex.  Cr.  158,  122 
S.  W.  34;  Lewis  i\  S.,  56  Tex.  Cr.  130, 
119  S.  W.  100;  Church  V.  Co.,  58  Wash. 
262,  108  P.  596. 

210-41  Gilbert  v.  S.,  58  Ma.  50,  50 
S.  535.  See  v.  Wormser,  129  App.  Div. 
596,  113  N.  Y.  S.  1093;  Pilgrim  v.  S., 
3  Okla.  Cr.  49,  104  P.  383. 
211-42  Guin  r.  Co.,  6  Ga.  App.  484, 
65  S.  E.  330. 

211-43  Longhead  v.  Co.,  16  Ont.  L. 
E.  64;  Consolidated  G.  Co.  v.  Ham- 
mond, 175  Fed.  641,  99  C.  C.  A.  195; 
Minot  V.  Suavely,  172  Fed.  212,  97  C. 
C.  A.  30;  Lord  v.  Calhoun,  162  Ala. 
444,  50  S.  402;  Fidelity  Ins.  Co.  v. 
Satterfield,  162  Ala.  291,  50  S.  132; 
Murphv  V.  E.  Co.,  92  Ark.  159,  122 
S.  W.  636;  McCown  r.  Wilson,  92  Ark. 
153,  122  S'.  W.  478;  Powers  v.  Perry, 
12  Cal.  App.  77,  106  P.  595  (though 
trial  be  to  court);  Bartelb  r.  Griffin, 
47  Colo.  569,  108  P.  171;  Silka  v. 
Quinn,  46  Colo.  596,  105  P.  1104;  Ga. 
E.  &  E.  Co.  V.  Gilleland,  133  Ga.  621, 
60  S.  E.  944;  Gossett  v.  S.,  6  Ga.  App. 
439,  65  S.  E.  162;  Haywood  i\  Co.,  145 
111.  App.  506;  Cincinnati  P.  &  S.  Co. 
V.  Thompson,  80  Kan.  467,  102  P.  '848: 
S.  V.  Blassengame,  132  La.  250,  61  S. 
219;  Evan  i\  Ohown,  160  Mich.  204, 
125  N. 'W.  46;  Heiden  v.  E.  Co.,  84  S. 
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C.  117,  65  S.  E.  987;  Kinnan  r.  S.,  86 
Neb.  234,  125  X.  W.  594;  Currv  v.  Co. 
(N.  J.  L.),  7.3  A.  124;  Gunn  r.  Mum- 
ford,  74  N.  .1.  L.  601,  05  A.  989;  Potter 
r.  Browne,  197  N.  Y.  288,  90  N.  E.  812; 
Rvan  r.  G.  Co.,  1.33  App.  Div.  467,  118 
X.  Y.  S.  56;  Frahm  r.  Sie^rel-C.  Co.,  131 
App.  Div.  747,  116  X.  Y.  S.  90;  Was- 
serman  r.  RtiV)in,  67  Mise.  398,  123  X. 
Y.  S.  60;  Ko.h  r.  Bjorkofrren,  119  X.  Y. 
S.  193;  FA>hn<r  B.  ("o.  r.  FoMman,  114 
X.  Y.  S.  910;  Xew  Bern  r.  \Va<ls\vorth, 
151  X.  C.  309,  66  8.  K.  144;  S.  r.  Os- 
borne, 54  Or.  289,  103  P.  62;  Mcintosh 
c.  McXair,  53  Or.  87.  99  P.  74;  Heiden 
r.  R.  Co.,  84  S.  C.  117,  65  S.  E.  987; 
Ifookman  r.  S.,  59  Tex.  Cr.  183,  127 
S.  W.  825;  Gaines  v.  S.,  58  Tex.  Cr. 
631,  127  S.  W.  181;  Patterson  r.  R.  Co. 
(Tex.  Civ.).  126  S.  W.  336;  Arthur  C. 
Co.  V.  Willis  (Tex.  Civ.),  125  S.  W. 
584;  Penninpton  c.  L.  Co.  (Tex.  Civ.), 
122  S.  W.  923;  Garher  r.  R.  Co.  (Tex. 
Civ.),  118  S.  W.  857;  Mevers  r.  R.  Co., 
36  Utah  307,  104  P.  736. 
Burden  of  proving  prejudice  is  on  party 
alio;,'! up  error,  (iivens  I'.  Co.,  91  S.  C. 
417,   74   S.    E.   1067. 

211-44  Martin  r.  S.,  3  Ala.  App.  90. 
58  S.  83;  Ro.len  r.  S.,  3  Ala.  Ai))..  204, 
58  S.  73;  Anplo-C.  Bk.  r.  Field.  154 
Cal.  513,  98  P.  267;  Apgeler  r.  Dauph- 
iny.  11  Cal.  App.  245.  104  P.  702; 
Skinner  r.  Knickrehm,  10  Cal.  App.  596, 
102  P.  947;  Grosse  r.  Barman,  9  Cal. 
App.  650,  100  P.  348;  .Shoalv  r.  S.,  13S 
Ga.  510.  74  S.  E.  689;  Walters  r.  Josev, 
137  Ga.  475.  73  S.  E.  653;  Cook  v.  S., 
134  Ga.  347.  67  S.  E.  812;  Xorton  r. 
Aiken.  134  Ga.  21,  67  S.  E.  425;  Elliott 
r.  S.,  132  Ga.  758.  64  S.  E.  1090;  John- 
son r.  S.,  128  Ga.  71,  57  S.  E.  84; 
Tluti-hinson  r.  S..  5  Ga.  App.  598,  63 
S.  E.  597;  MoCain  r.  Assn..  17  Ida.  63. 
104  P.  1015;  P.  r.  X^all,  242  Til.  2^4, 
89  N.  E.  1012;  Zetsche  r.  R.  Co.."  238 
Til.  240.  87  X.  E.  412;  Savage  v.  TIavos. 
142  ril.  App.  316;  T.rach  r.  S.,  177  tnd. 
234.  97  X.  E.  792;  Stokes  r.  Sac.  Gitv. 
155  Ta.  334.  136  X.  W.  207;  S.  r.  Ro7."e- 
boom,  145  Ta.  620.  124  X.  W.  783;  Flint 
r.  Co.,  142  Ta.  431.  120  X^.  W.  1031; 
Madisonville  r.  Stewart  (T\v.).  121  S. 
W.  421;  S.  r.  Chance,  122  La.  70.1.  48 
S.  158;  Monevweight  S.  Co.  r.  McGor- 
mick.  100  SUi.  170.  72  A.  .537;  Mount- 
ford  r.  Co.,  202  Mass.  345.  88  X.  E. 
782;  Oasavan  r.  Saire.  201  "NTass.  547. 
87  N.  E.  893;  Gate  Citv  X^nt.  Bk.  r. 
Bover.  161  Mo.  .\pr>.  143.  142  S.  W. 
487;    George    r.    R.   Co..   225   Mo.   364. 


125  S.  W.  196;  Hincklev  r.  Jewett, 
86  Xeb.  464.  125  X.  W.  los6;  Tobler 
r.  S.  Co.,  85  Xeb.  413,  123  X.  W.  461; 
Iloskovec  r.  R.  Co.,  85  Xeb.  295.  123  X. 
W.  305;  Mo.llin  r.  Jones,  84  Xeb.  551, 
121  X\  W.  ys4;  Proctor  r.  Blanchard, 
75  X.  II.  186,  72  A.  210;  Bunker  v. 
Mfg.  Co.,  75  N.  n.  131,  71  A.  866; 
Iloxie  r.  Walker,  75  X.  II.  308,  74 
A.  183;  Page  r.  Hazelton.  74  X.  H. 
252,  66  A.  1049  (evidence  which  might 
have  been  excluded  as  too  remote); 
Mulhollan.l  r.  Jones.  83  X.  J.  L.  604, 
83  A.  875;  P.  r.  Hill,  198  X.  Y.  64.  91 
N.  E.  272;  MaMonado  r.  Espen,  195  N. 
Y.  .541.  88  X.  E.  14;  Post  r.  R.  Co.. 
195  N.  Y.  62.  87  X.  E.  771;  In  ro 
Water  Sujtply.  129  App.  Div.  711,  114 
N.  Y.  S.  6S;  Freeman  r.  Brown,  151 
N.  C.  Ill,  65  S.  E.  743;  Ililliboe  r, 
Warner,  17  N.  D.  594,  118  X.  W.  1047; 
Rhea  r.  Tv.,  3  Okla.  Cr.  230.  105  P. 
314;  Mullen  r.  Thaxton,  24  Okla.  643, 
104  P.  359;  Bvers  r.  T.,  1  Okla.  Cr, 
677,  100  P.  261.  103  P.  .532;  Mahon  f. 
Rankin,  54  Or.  328,  102  P.  608;  Flovd 
V.  Co.,  222  Pa.  257.  71  A.  13;  Humph- 
ries V.  R.  Co..  84  S.  C.  202.  65  S.  E. 
1051;  Tinslev  r.  Co.,  72  S.  C.  .3.50,  51 
S.  E.  913;  S.  r.  Guv,  25  S.  D.  144.  125 
X.  ^V.  570;  Xeelev  r.  Roberts.  23  S. 
D.  604,  122  X.  W.  655;  Crowell  r.  S., 
.56  Tex.  Cr.  480.  120  S.  W.  897; 
Churrhill  r.  S..  56  Tex.  Cr.  213,  120 
S.  W.  195;  Field  V.  S..  .55  Tex.  Cr.  524, 
117  S.  W.  80fi;  Tomlinson  r.  Drought 
(Tex.  Civ.).  127  S.  W.  262;  TTartford  F. 
Ins.  Co.  r.  Becton  (Tex.  Civ.).  124  S. 
W.  474;  Knowles  r.  T.  Co.  (Tex.  Civ.), 
121  S.  W.  232:  Edwards  r.  White  fTex. 
Civ.).  120  S.  W.  914;  Savage  r.  T'mph- 
ries  (Tex.  Oiv.).  118  S.  W.  893;  Rninev 
r.  K'emji.  54  Tex.  Hv.  486.  118  S.  W. 
630;  Adams  r.  Lumb.  Co..  54  Tex.  Civ. 
477.  117  S.  W.  1017:  O'Xeal  r.  Weis- 
man.  39  Tex.  Giv.  502,  88  S.  W.  290; 
S.  r.  Justesen,  35  Utah  105.  90  P.  456; 
S.  r.  Robv.  S3  Vt.  121.  74  A.  638; 
In  re  Seattle  rWash.1,  100  P.  330; 
^TcCorniick  r.  Tappendorf.  51  Wash. 
312.  99  P.  2;  Anderson  r.  Sparks.  142 
Wis.  398.  125  X\  W.  925. 

See    Dunnicnn    r.    THlis,    162    HI.    App. 

1S5. 

Should  not  be  admitted.  —  C^nt.,  etc. 
Co.  r.  T.'.isley   (Wn.),  iVy  S.  981. 

May  be  cured  by  instruction  with  draw- 
ing it  from  the  jtirv.  Tlioinns  r.  Shea. 
90   Xeb.   «^2r:.   134  X'.   W.  Ori.T. 

So  when  an  issue  has  been  found  in 
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favor  of  a  partv.  Tvrrel  r.  S.,  177 
Ind.  14,  97  N.  E/i4. 
211-45  Union  Cent.  L.  Ins.  Co.  v. 
Washburn,  158  Ala.  169,  48  S.  475; 
Shannon  C.  Co.  v.  Potter,  13  Ariz.  245; 
108  P.  486;  Hughes  v.  Co.,  13  Ariz. 
52,  108  P.  231;  Stewart  V.  Douglass,  9 
Cal.  App.  712,  100  P.  711;  Guldman 
V.  Wilder,  45  Colo.  551,  101  P.  759; 
Alexander  v.  Wellington,  44  Colo.  388, 
98  P.  631;  Venable  v.  Atlanta,  7  Ga. 
App.  190,  66  S.  E.  489;  Benedict  v. 
Dakin,  243  111.  384,  90  N.  E.  712;  Ken- 
nard  v.  Curran,  239  111.  122,  87  N.  E. 
913;  Bowen  r.  Eaton,  46  Ind.  App.  65, 
89  N.  E.  961;  Ditlinger  v.  Miller 
(Kan.),  105  P.  20;  Am.  B.  Co.  v.  Co., 
107  Minn.  140,  119  N.  W.  783;  Powers 
&  B.  C.  &  R.  Co.  V.  Muir  (Mo.  App.), 
123  S.  W.  490;  S.  v.  Wahl,  137  Mo. 
App.  651,  119  S.  W.  453;  Am.  P.  Co. 
V.  Co.,  78  N.  J.  L.  658,  75  A.  976;  Mis' 
souri,  etc.  E.  Co.  r.  S.,  24  Olda.  331, 
103  P.  613  (before  corporation  commis 
sion);  Martin  r.  Frank  (Tex.  Civ.),  125 
S.  W.  958;  Merriman  t\  Blalack,  57 
Tex.  Civ.  270,  122  S.  W.  403;  Merri- 
man V.  Blalack,  56  Tex.  Civ.  594,  121 
S.  W.  552;  Morris  v.  Moon  (Tex.  Civ.), 
120  S.  W.  1063;  Edwards  v.  White 
(Tex.  Civ.),  120  S.  W.  914;  Mundt  v. 
Bk.,  35  Utah  90,  99  P.  454;  Hastie  v. 
Jenkins,  53  Wash.  21,  101  P.  495; 
Springfield  S.  Co.  r.  Co.,  52  Wash.  620, 
101  P.  233;  Yount  V.  Strickland,  17 
W\o.  526,  101  P.  942. 
212-46  See  Harmon  v.  Ins.  Co.  (Mo. 
App.),  156  S.  W.  89. 
Rule  applies  in  condemnation  proceed- 
ings before  commissioners  and  has  spe- 
cial force  where  view  had.  In  re  Cro- 
ton  Falls,  etc.,  129  App.  Div.  707,  114 
N.  Y.  S.  75. 

212-47  Bartlett  v.  S.,  7  Ala.  App. 
85,  60  S.  958;  Kuhn  V.  Eppstein,  239 
Til.  555,  88  N.  E.  174;  Bowen  r.  Eaton, 
46  Ind.  App.  65,  89  N.  E.  961;  Craw 
ford  V.  Co.,  215  Mo.  394,  114  S.  W. 
'l057;  New  York  C.  A.  Co.  v.  Co.,  114 
N.  Y.  S.  788;  Van  Zandt-M.  I.  Wks. 
V.  Axtell  (Tex.  Civ.),  126  S.  W.  930; 
Missouri,  etc.  R.  Co.  v.  Pettit,  54  Tex. 
Civ.  358,  117  S.  W.  894. 
If  issue  is  joined  upon  an  immaterial 
allegation,  defendant  cannot  complain 
of  testimony  proving  it.  Bowman 
Realty  Co.  v.  Moss,  147  Ky.  103,  143 
S.  W.  765. 

313-48  Cahill  v.  Cahill,  155  la.  340, 
136  N.  W.  214;  Canfield  Lumb.  Co.  v. 
Kint  Lumb.  Co.,  148  la.  207,  127  N.  W. 


70;  McCown  v.  Muldrow,  91  S.  C.  523, 
74  S.  E.  386;  Met.  Life  Ins.  Co.  v. 
Hayslett,  111  Va.  107,  68  S.  E.  256. 
Negative  testimony  does  not  open  door 
for  irrelevant  testimony.  P.  v.  Schles- 
sel,  196  N.  Y.  476,  90  N.  E.  44. 
Right  to  prove  whole  conversation. — 
Rule  of  relevancy  is  not  suspended  by 
right  to  prove  whole  of  a  conversation 
part  of  which  has  been  testified  to,  in- 
sofar as  unproved  part  is  irrelevant,  it 
may  be  proved  only  to  aid  in  under- 
standing the  utterance.  P.  v.  Schles- 
sel,  196  N.  Y.  476,  90  N.  E.  44. 
Part  of  transaction  used,  whole  admis- 
sible. Bagnell  v.  R.  Co.,  250  Mo.  514, 
157  S.   W.  497. 

If  accused,  as  witness  in  his  own  Tie- 
half,  testifies  to  facts  erroneously 
proved  by  state,  error  in  admitting 
them  is  rendered  harmless,  notwith- 
standing his  objection  to  so  testifying. 
P.  V.  Geyer,  132  App.  Div.  790,  117  N. 
Y.  S.  662. 

213-49  P.  v.  Newman,  261  111.  11, 
103  N.  E.  589;  Rourke  v.  R.  Co.,  221 
Mo.  46,  119  S.  W.  1094;  Sanzenbacher  J 
f.  Santhuflf,  220  Mo.  274,  119  S.  W.  M 
395.  See  Maxwell  v.  S.  (Ala.  App.), 
65  S.  732;  P.  v.  McKeehan,  11  Cal. 
App.  443,  105  P.  273. 
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215-1  Fishblatt  v.  Atlantic  City,  174 
Fed.  196. 

216-3  Fact  defendant  described  him-* 
self  as  resident  of  a  state  in  deed  exe- 
cuted by  him  is  strong  evidence  tend- 
ing to  show  him  a  citizen  of  state. 
Jones  V.  Subera,  150  Fed.  462. 
216-4  Harton  v.  Howley,  155  Fed. 
491. 

216-5  International  Bk.  &  T.  Co.  v. 
Scott,  159  Fed.  58,  86  C.  C.  A.  248; 
Bait.  &  O.  R.  Co.  y.  Davis,  149  Fed. 
191,  79  C.  0.  A.  139  (plaintiff  testified 
he  was  at  home  and  lived  in  a  certain 
town;  sufficient  proof  of  citizenship  to 
give  federal  court  jurisdiction). 
217-9  Harton  v.  Howlev,  155  Fed. 
491;  Nadal  v.  Ramos,  1  P.  R.  Fed.  363; 
Garrosi  v.  Garrosi,  1  P.  R.  Fed.  238. 
217-10  Harton  v.  Howley,  155  Fed. 
491.  Contra,  Jones  v.  Subera,  150  Fed. 
462. 

Fraudulent  joinder  of  parties  defendant 
for  purpose  of  avoiding  federal  juris- 
diction must  be  proved  by  petitioner. 
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So.  R.  Co.  V.  Arnold,  162  Ala.  570,  50 
S.  293. 

Filing  petition  not  presumed  too  late 
in  absence  of  anything  in  record  to  so 
show.  Bilby  v.  Hancock  (Tex.  Civ.)i 
125  S.  W.  370. 


'     REPLEVIN 

Execution  as  evidence  of  possessory 
Tight,     238-47. 

222-1  Strickland  v.  Lesesne,  160 
Ala.  213,  49  S.  233;  Montgomery  v. 
Patterson,  162  Ala.  125,  49  S.  1027; 
Snellgrove  v.  Evans,  165  Ala.  322,  51 
S.  560;  Ward  v.  McPherson,  87  Ark. 
521,  113  S.  W.  42;  Black  r.  Roberson, 
87  Ark.  641,  112  S.  W.  402;  Austin  v. 
Terry,  38  Colo.  407,  88  P.  189  (where 
parties  claim  under  same  vendor) ; 
Staunton  v.  Smith,  6  Penne.  (Del.)  193, 
65  A.  593;  Hitch  v.  Riggin  (Del.),  80 
A.  975;  Hawkins  t*.  Davie,  136  Ga. 
550,  71  S.  E.  873;  Perfect  Knitting 
Mills  V.  Obstfeld,  154  HI.  App.  637; 
Jackson  v.  Craw,  149  111.  App.  559; 
Wiemer  i'.  Temple,  145  111.  App.  498; 
Nat.  Bk.  V.  Thuet,  124  HI.  App.  501; 
Welker  v.  Appleman,  44  Ind.  App.  699, 
90  N,  E.  35  (denial  of  plaintiff's  right 
to  possession,  not  admission  of  his  own- 
ership) ;  Adamson  l\  Harper  (la.),  143 
N.  W.  844;  Daniels  v.  Taubenblatt,  120 
La.  349,  45  S.  273;  Wvlie  v.  :Marinof- 
sky,  201  Mass.  583,  88  N.  E.  448;  Loh- 
renz  v.  Nelson,  124  Minn.  1S3,  143  N. 
W.  268,  1135;  Namakan  Lumb.  Co.  r. 
Boom  Corp.,  115  Minn.  296,  132  N.  "W. 
259;  ShevIIn  Mathieu  L.  Co.  r.  L.  Co., 
115  Minn.  533.  132  N.  W.  263;  Brun- 
son  V.  Co.,  93  Miss.  793,  47  S.  377;  Stef- 
fin  v.  Lang,  165  Mo.  App.  254,  147  S.  W. 
191;  Moriund  t  Johnson,  140  Mo.  Aj)p. 
345,  124  S.  W.  80;  Meeks  r.  Co.,  141 
Mo.  App.  648,  124  S.  W.  1084;  Frank 
V.  Svmons,  35  Mont.  56,  88  P.  561; 
Krebs  H.  Oo.  v.  Tavlor,  52  Or.  627. 
97  P.  44.  See  Steckman  r.  Bk..  126 
Mo.  App.  664,  105  S.  W.  674. 

Claim  of  lien  set  up  by  defendant  must 
be  i^rovod  whcro  |>1;iiiitilT  li;is  shown 
ownershi]>  and  right  to  jiossossion.  Ko- 
babian  r.  Co.,  27  R.  T.  564.  65  A.  271. 
See  Pease  v.  Magill,  17  N.  D.  166,  115 
N.  W.  260. 

Property  must  be  identified  as  that 
owned  bv  plaintift".  Daniels  r.  Tau- 
benblatt." 120  La.  :ur).  45  S.  273;  Loh- 
renz  r.  Nelson,  123  Minn.  525,  143  N. 
W.   268;    Dennis   r.   Robinson    (Miss.), 


61  S.  597;  Ellis  v.  Whitney  (Te.\.  Civ.), 
Ill  S.  W.  158. 

223-2  Blair  v.  Williams,  159  Ala. 
655,  49  S.  71;  Friedrich  f.  Donahue, 
20  Ida.  92.  116  P.  1029;  Baldwin  v. 
Smith,  143  111.  App,  56;  Clark  v.  Ander- 
son, 103  Me.  134.  68  A.  633;  Standard 
v.  Wks.  V.  Cushing,  202  Mass.  576,  S9 
N.  E.  163;  Fagan  I.  ^\'ks.  r.  Co.,  109 
N.  Y.  S.  740;  North  Shore  B.  &  D. 
Co.  r.  Co.,  52  Wash.  564,  101  P.  48. 
223-4  Rightful  possession  is  pre- 
sumed to  continue  to  time  goods  taken 
bv  defendant.  Sanford  v.  Millikin,  144 
Mich.   311,  107  N.  W.  884. 

223-5  Strickland  v.  Lesesne,  160 
Ala.  213,  49  S.  233;  Anderson  v.  Stew- 
art, 108  Md.  340,  70  A.  228. 
224-6  Richbourg  r.  Rose,  53  Fla.  176, 
44  S.  69;  Sanitary  C.  Co.  v.  Hines,  149 
111.  App.  244;  Segars  v.  Segars,  82  S. 
C.  196,  63  S.  E.  891;  Weber  I.  Co. 
r.  Dunard  (Tex.  Civ.),  120  S.  W.  608; 
Swenson  v.  Wells,  140  Wis.  316.  122 
N.  W.  724.  Conip,  Adamson  r.  Harper 
(la.),  143  N.  W.  844.  See  Malone  v. 
Collins  CArk.).  165  S.  W.  641. 
Prima  facie  case  made,  as  against  one 
claiming  under  lien,  by  showing  right 
to  possession.  McTarty  v.  Kev,  87 
Miss.   248,  39   S.   780. 

225-7     Shinn    r.    Plott,   82   Ark.    260, 
101    S.   W.   7-12. 

Original  possession  of  defendant  law- 
ful, burden  on  plaintiff  to  prove  <'es- 
sation  of  richt  of  jiossession.  Malono 
r.  Collins  (Ark.),  165  S.  W.  641. 
225-S  Lundee  r.  Talbot,  S3  Ark.  315, 
103  S.  W.  731  (burden  on  mortgagee 
to  bring  propertv  within  mortgage); 
State  Bk.  r.  Bk.^,  18  Okla.  10,  89  P. 
206;  Murdouch  r.  Tuten,  76  S.  C.  502, 
57  S.  E.  547. 

Defendant  has  burden  of  proving  plea 
in  the  nature  of  loiifession  and  avoid- 
ance. Colean  Mfg.  Co.  i".  Johnson,  82 
Kan.  655,  109  P.  40\ 
225-9  Martin  r.  Lc-san,  129  la.  573. 
1(»5  X.  W.  996. 

Failure  of  consideration  as  between 
otluM'  parties,  immaterial  in  action  by 
second  mortgacee.  Weber  I.  Co.  v. 
Dunard  (Tex.  Civ.),  120  S.  W.  608. 
226-11  Actual  ]iossession  sufficient 
where  j^ropertv  taken  wroncfullv.  Tav- 
lor r.  Brown."  49  Or.  423,"  90  P.  673. 
Camp.  Murrav  r.  Lvons  (Tex.  Civ.),  95 
S.  W.  621. 

226-12     Maxler    v.    Hawk,    233    Pa* 
816,  82  A.  251. 
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327-16  Holbrook  v.  Neely,  93  Ark. 
272,  124  S.  W.  1025;  Eichbourg  v.  Eose, 
53  Fla.  176,  44  S.  69;  Martin  v.  Lesan, 
129  la.  573,  105  N.  W.  996  (mort- 
gagee). 

227-17  Brooke  v.  Kettler,  166  Ala. 
76,  51  S.  940.  See  Churchill  v.  More, 
4  Cal.App.  219,  88  P.  290;  Judy  v. 
Buck,  72  Kan.  106,  83  P.  1104;  First 
Nat.  Bk.  V.  Yoeman,  17  Okla.  613,  90 
P.  412. 

Conversation  between  plalntiif  and  his 
tenant,  admissible  though  defendant 
not  present.  Turner  v.  Morris,  142 
Mo.  App.  60,  125  S.  W.  238. 
Affidavit  and  return  on  process,  though 
not  filed  in  due  time,  admissible  to 
show  who  had  possession.  Kimmitt  V. 
Deitrich,  22  S.  D.  590,  119  ]^.  W.  986. 

229-20  Griswold  v.  Nichols,  126  Wis. 
401,  105  N.  W.  815. 

Inventory  of  administratrix. — Austin 
V.  Terry,  38  Colo.  407,  88  P.  189. 
Owner's  declarations  at  time  of  sale 
of  i^roperty  by  receiver,  competent  to 
show  he  did  not  acquiesce  therein. 
Brooke  v.  Kettler,  166  Ala.  76,  51  &. 
940. 

229-21  Agreement  between  owner 
and  receiver,  under  whose  sale  defend- 
ant claims  property,  resjiecting  capac- 
ity in  which  receiver  held  it,  proved. 
Brooke  v.  Kettler,  supra. 
Officer's  return  conclusive  as  to  who 
was  in  possession  of  property  when 
writ  served.  Baldwfn  v.  Smith,  143 
111.  App.  56. 

229-22  Eichbourg  v.  Eose,  53  Fla. 
173,  44  S.  69;  Idaho  M.  Co.  v.  Green, 
14  Ida.  249,  93  P.  954;  Wylie  v.  Marin- 
ofsky,  201  Mass.  583,  88  N.  E.  448. 
229-24  Williams  v.  Hampton,  57 
Fla.  272,  49  S.  50i6. 

230-25  Standard  V.  Wks.  V.  Gush- 
ing, 202  Mass.  576,  89  N.  E.  163; 
Barnes  v.  Plessner,  137  Mo.  App.  571, 
119  S.  W.  457;  McHay  v.  Peterson,  52 
Tex.  Civ.  195,  113  S.  W.  981. 
230-28  Martin  v.  Barnett,  158  Mo. 
App.  375,  138  S.  W.  538;  Sullivan  t 
Girson,  39  Mont.  274,  102  P.  320  (ad- 
mission of  possession  day  before  suit 
brought  and  on  that  day,  prior  to'  in- 
stitution of  suit,  raises  prima  facie 
presumption  of  actual  possession  when 
suit  brought);  Hyde  v.  Elmer,  14  N. 
M.  39,  88"  P.  1132;  Fries  v.  Lockwood, 
64  Wash.  221,  116  P.  640.  Comp.  Segars 
V.  Segars,  82  S.  C.  196,  63  S.  E.  891. 
231-29  Bona  fides  of  defendants' 
title    as    innocent    purchasers    may    be 


shown  by  proof  they  were  partners  of 
third  party  chargeable  with  notice  of 
facts  imputing  fraud.  Parlin  v.  Glover, 
55  Tex.  Civ.  112,  118  S.  W.  731. 
232-30  Am.  F.  Co.  V.  Co.,  136  la. 
312,  111  N.  W.  534. 

233-32     Indiana   T.    Co.   v.   Bick,   4® 

Ind.   App.   451,   81   N.  E.   617. 
234-36     Churchill     v.     More,     4     Cal. 
App.  219,  88  P.  290;  Williams  v.  Hamp- 
ton.  57  Fla.  272,  49  S.  506. 
235-37     Brown  v.  Lewis,  50  Or.  358, 
93  P.  1058. 

237-42  Pruett  v.  Gunn,  158  Ala.  123, 
48  S.  492,  execution  admissible  against 
third  person,  ownership  being  in  dis- 
pute. 

Burden  on  officer  who  holds  property 
under  tax  warrant  to  show  his  author- 
ity, regularity  of  antecedent  proceed- 
ings and  ownership  in  tax  debtor. 
O 'Sullivan  v.  Blakely,  54  Or.  551,  104 
P.  297. 

To  sustain  plea  of  estoppel,  proper  to 
prove  city  officials  had  no  knowledge 
of  claim  superior  to  plaintiff's.  Hoo- 
ven,  etc.  Co.  v.  Atlantic  (la.),  144  N. 
W.  635. 

Plaintiff's  knowledge  of  defendant's 
financial  condition  admissible.  McKay 
V.  Wishert  (Tex.  Civ.),  152  S.  W.  508. 
Officer  need  not  show  debt  of  attach- 
ing creditor  if  property  taken  from 
stranger.  Curtis-B.  Co.  v.  Lang,  83 
Neb.  728,  120  N.  W.  178.  Otherwise 
if  taken  from  plaintiff.  Curtis-B.  Co. 
V.  Lang,  supra. 

238-46  See  Strauss  v.  Eeen,  17  Phila. 
(Pa.)  89.  But  see  Sanford  v.  Millikin, 
144  Mich.  311,  107  N.  W.  884. 
Burden  on  party  who  claims  under 
execution,  though  plaintiff  required  to 
allege  property  not  so  taken.  Valid 
execution  and  judgment  must  be 
shown.  Moriund  i\  Johnson,  140  Mo. 
App.  345,  124  S.  W.  80. 
Fraud  may  be  proved  though  not 
pleaded.  Wendling  L.  Co.  v.  Co.,  153 
Cal.  411,  95  P.  1039. 
238-47  Birmingham  P.  &  E.  Co.  v. 
Gillespie,  163  Ala.  408,  50  S.  1032; 
Idaho  M.  Co.  v.  Green,  14  Ida.  249, 
93  P.  954;  Beinert  v.  Tivoli,  63  Misc. 
616,  116  N.  Y.  S.  4  (burden  on  fraud- 
ulent vendee  to  show  he  purchased  in- 
nocently and  for  value).  See  Denier 
r.  BoneM^ur,  134  App.  Div.  577,  119 
N.  Y.  S.  313;  Hydraulic,  etc.  Co.  V. 
Christensen,  38  Utah  525,  114  P.  524. 
The  burden  of  proof  is  on  the  one 
claiming  to  be  the   donee  of  property 
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to   establish   all   the  facts  essential   to 
the    validity    of   such   gift.      Maxler   v. 
Hawk,  233  Pa.  316,  82  A.  251. 
Valid  mortgage  must  be  shown  by  pur- 
chaser at  mortgage  sale.     Blair  v.  Wil- 
liams, 159  Ala.  655,  49  S.  71. 
Officer's    possessory    rights    cannot    be 
established  by  proof  merely  of   execu- 
tion   under    which    he    took    property; 
judgment    upon    which    it    lssue<?    must 
be  produced.     Hoover  v.  Jones,  84  Neb. 
662,    121   N.   W.    975. 
Joint  defendants. — Swope   v.  Crawford, 
16  Pa.  Super.  474. 

238-48  Wright  r.  Bush,  165  Ala.  320, 
51  S.  635  (if  plaintiff  relies  solely  on 
title);  Idaho  M.  Co.  t'.  Green,  14' Ida. 
249,  93  P.  954;  Moriund  v.  Johnson, 
140  Mo.  App.  345,  124  S.  W.  SO.  Contra 
if  defendant  claims  title.  Jakway  r. 
Rivers,  48  Colo.  49,  108  P.  999.  But 
see  Anderson  C.  Co.  v.  Bartlev,  102  Me. 
492,  67  A.  567.  Comp.  Staunton  r. 
Smith,  6  Penne.-  (Del.)  193,  65  A.  593. 
Lack  of  possession  by  defendant  may 
be  shown  under  general  issue.  Wright 
r.  Bush,  165  Ala.  320,  51  S.  635. 
Defendant  must  connect  himself  with 
title  of  third  })erson  set  up  as  defense. 
Kebabian  v.  Co.,  27  E.  I.  564,  65  A. 
271. 

239-50  Defendant  must  show  right 
to  possession  as  predicate  for  dam- 
ages. McMillan  H.  Co.  t*.  Eoss,  24 
Okla.  696,  104  P.  343. 
239-52  Staunton  r.  Smith,  6  Penne. 
(Del.)  193.  65  A.  593;  Hvde  v.  Elmer, 
14  N.  M.  30,  88  P.  1132. 
240-54  Bowen  v.*  King,  146  N.  C. 
385,  59  S.  E.  1044. 

240-56  Eeasonable  cost  of  manufac- 
turing goods  taken,  admissible.  Itasca 
Co.  V.  McKinlev,  124  Minn.  183,  144 
N.  W.  768,  1135. 

240-57     Eitzen  v.  Ililbert,  165  Mich. 

650,    131    N.    W.    449;    Hvde    v.    Elmer, 

14  N.  M.  39,  88  P.  1132;  Bowen  v.  King, 

146  N.  C.  385,  58  S.  E.  1044;  Arnold  v. 

Wurlitzer  Co.,  31  O.  C.  C.  491. 

241-59     See   Murdouch    v.   Tuten,   76 

S.   C.   502,   57   S.   E.   547. 

241-60     Smith  v.  Miller,  145  111.  App. 

606. 

Rents   received   by    defendant    shown. 

Cununings    \\    Co.,    130    Mo.    App.    557. 

109  S.  W.   68. 

242-64     Staunton  r.  Smith,  6  Penne. 

(Del.)     198,    65    A.    .593;    Schnitzer    r. 

Russell,    81    N.    J.    L.    146,    80    A.    93S. 

Either  hire  or  interests  may  be  recov- 


ered as  plaintiff  elects.  Smith  r.  Duke, 
6   Ga.   App.   75,   64  S.  E.   292. 

243-65  Hitch  v.  Eiggin  (Del.),  80  A. 
975. 

243-66  Rice  v.  Cassells,  48  Colo.  73, 
108  P.  1001;  Smith  v.  Miller,  145  111. 
App.  606;  McDonough  r.  Eeilly,  131 
111.  App.  553;  Cummings  v.  Co.,  130 
Mo.  App.  557,  109  S.  W.  68  (deprecia- 
tion due  to  injury). 

243-68     Gregory     v.     Woodbery,     53 
Fla.    566,    43    S.    504,    statute. 
244-71     Staunton   v.  Smith,  6  Penne. 
(Del.)    193,  65  A.  593;   Pavne  v.  King, 
141  Mo.  App.  246,  124  S.  W.  1066  (not 
presumed    plaintiff's   interest    equal    to 
unpaid  portion  of  purchase  price). 
246-74     See   Gilroy   i\   Co.,   118  App. 
Div.  733,  103  N.  Y.  S.  620. 
246-75     Good    faith    affects    rule    of 
damages.     Nashville  L.  Co.  v.  Barefield, 
93   Ark.   353,   124  S.  W.   758. 
246-76     Blaul  v.  Wandel,  137  la.  301, 
114  N.  W.  899. 

246-77  Pavne  r.  King,  141  Mo.  App. 
246,  124  S.  W.  1066. 
247-82  See  Aultman  v.  Eichardson, 
10  Tnd.  App.  413,  38  N.  E.  532. 
248-83  Burden  on  principal  or  sur- 
ety on  replevin  bond  to  show  why  iden- 
tical property  not  redelivered.  Kamin- 
sky  f.  Harrigan,  3  Ga.  App.  332,  58 
S.  E.  497. 

248-84  Williams  r.  Finch,  155  Ala. 
399,   46  S.   645. 

248-85  Parol  evidence  competent  to 
show  but  one  suit  instituted  by  jdain- 
tiff  against  defendant.  Williams  v. 
Finch,  155  Ala.  399,  46  S.  645. 
Justice's  docket  need  not  be  proved  to 
show  appeal  taken  where  aii]>eal  bond 
in  evidence.  Williams  v.  Finch,  supra. 
Appeal  bond  competent  to  show  appeal 
taken  though  not  signed  by  parties  to 
suit  on  bond.  Williams  r.  Finch,  supra. 
248-87  Lindsey  r.  Hewitt,  42  Ind. 
A])p.  573,  86  N."E.  446,  presumed  all 
matters  at  issue  litigate<i.  See  ^^ount9 
r.  Murphy.  31  Ky.  L.  R.  1192,  IO4  S 
W.  978  (damages  for  Withholding); 
Larson  v.  Hanson,  21  N.  'D.  411,  131 
N.  W.  229. 

251-89     Lindsev    v.   Hewitt,   42   Ind. 
\V]\   573,   '^Q,   X.   E.   446. 
251-90     Hock  r.  Magerstadt.  124  111. 
App.  140,  dismissal  for  failure  to  pros- 
ecute. 

253-97     :\rounts    r.    INlurphv,    31    Kv. 
L.  R.  1192,  104  S.  W.  978. 
254-1     Klaproth     v.     Greenberg,     147 
HI.  App.  380. 
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Where  action  dismissed  for  want  of 
jurisdiction  ownership  may  be  shown 
in  mitigation.  Eobinson  v.  Teeter,  10 
Ind.  App.  698,  38  N.  E.  222. 
S54-3  In  re  Purcell's  Est.,  165  Cal. 
607,  128  P.  932. 

256-6     Lindsey    i\    Hewitt,    42    Ind. 
App.  573,  86  N.  E.  446. 
356-8     Martin  v.   Hertz,    224   111.    84, 
79  N.  E.  558. 

256-10  Maguire  v.  Co.,  205  Mass. 
64,  91  N.  E.  135,  noting  earlier  cases 
to  the  contrary  not  recognized. 
257-12  Requisite  to  introduction  of 
other  writs  on  ground  of  conspiracy  is 
showing  of  unlawful  combination  be 
tween  plaintiffs  and  others,  and  that 
defendant  was  unusually  oppressed. 
Lubin  Mfg.  Co.  v.  Swaab,  240  Pa.  182, 
«7  A.  597. 


RESCISSION 

258-1  That  a  contract  has  been  re- 
scinded is  not  warrant  for  its  exclu- 
sion. Smith  V.  Cline  (Ga.  App.),  80 
S.   E.    700. 

259-3  Benet  v.  Ford,  113  Va.  442,  74 
S.  E.  394. 

259-4  Eeiger  v.  Turley,  151  la.  491, 
131  N.  W.  866. 

259-10  Mt.  Vernon  Ref.  Co.  v.  Wolf 
Co.,  188  Fed.  164,  110  C.  C.  A.  200; 
Millsapp  V.  Woolf,  1  Ala.  App.  599, 
56  S.  22;  -Clauss  S.  Co.  v.  S.  Co.,  1  Ala. 
App.  664,  56  S.  49;  Luitweiler  P.  E. 
Co.  r.  Imp.  Co.,  16  Cal.  App.  198,  116 
P.  707,  rehear,  denied,  116  P.  712;  Pta- 
cek  V.  Pisa,  231  111.  522,  83  N.  E.  221; 
Seventh  St.  Planing  M.  Co.  v.  Schaefer, 
30  Ky.  L.  R.  623,  99  S.  W.  341;  Enter- 
prise M.  Co.  V.  Oppenheim  O.  &  Co., 
114  Md.  368,  79  A.  1007;  Clark  v.  Gule- 
sian,  197  Mass.  492,  84  N.  E.  94;  White 
V.  Remick,  198  Mass.  41,  84  N.  E.  113 
(breach  of  agreement  not  to  sublet) ; 
Peet  V.  City,  101  Minn.  518,  112  N.  W. 
1003;  Mateos  v.  Lopez,  6  Phil.  Isl.  206; 
Dillingham  v.  Kerr  (Tex.  Civ.),  139  S. 
W.  911;  Ellison  S.  &  Co.  v.  Groc.  >Co., 
69  W.  Va.  3'80,  71  S.  E.  391. 
259-12  Minto  V.  Moore,  1  Ala.  App. 
556,  55  S.  542;  Atkinson  v.  Heine,  134 
App.  Div.  406,  119  N.  Y.  S.  122;  South 
Texas  T.  Co.  v.  Huntington  (Tex.  Civ.), 
121  S.  W.  242. 

259-13     Stoneking   v.   Long,    142    111. 
App.  203;  Krebs  H.  Co.  v.  Livesley,  51 
Or.   527,   92  P.    1084. 
260-14     Abbott  v.  Dow,  133  Wis.  533, 
113  N.  W.  960. 


260-15  King  v.  Lamborn,  186  Fed. 
21,  108  C.  C.  A.  123;  Maxwell  V.  Sher- 
man, 172  Ala.  626,  55  S.  520;  Geiser 
Mfg.  Co.  V.  Lunsford  (Tex.  Civ.),  139 
S.  W.  64. 

260-16  Murray  v.  Davies,  77  Kan. 
767,  94  P.  283;  Flatow  v.  Bk.,  135 
App.  Div.  24,  119  N.  Y.  S.  860;  Moore 
V.  Assn.,  121  App.  Div.  335,  106  N.  Y. 
S.  255;  Gross  v.  Hochstim,  72  Misc. 
343,  130  N.  Y.  S.  315;  Commerce  Trust 
Co.  V.  Mailloux,  27  S.  D.  543,  132  N.  W. 
176;  Union  Nat.  Bk.  v.  Mailloux,  27 
S.  D.  588,  132  N.  W.  168. 
360-19  John  v.  McNeal,  167  Mich. 
148,  132  N.  W.  508;  Charles  J.  Webb 
&  Co.  V.  Hosiery  Co.,  231  Pa.  297,  80 
A.  173. 

Notice  not  required. — ^Northern  Assur. 
Co.  V.  Stout,  16  Cal.  App.  548,  117  P. 
617;  Cold  v.  Beh,  152  la.  368,  132  N. 
W.  73. 

260-20  Maxwell  v.  Sherman,  172 
Ala.  626,  55  S.  520;  Kelley:  v.  E.  Co., 
154  Ala.  573,  54  S.  906;  Miller  v.  Rob- 
erts, 9  Ga.  App.  511,  71  S.  E.  927; 
Hakes  v.  Thayer,  105  Mich.  476,  131 
N.  W.  174;  Carroll  v.  Rys.  Co.,  157 
Mo.  App.  247,  137  S.  W.  303;  Conrad 
V.  Brick  Co.,  31  0.  C.  C.  700,  aff.  79 
O.  St.  461,  87  N.  E.  1134;  Swanke  v. 
Herdeman,  138  Wis.  654,  120  N.  W. 
414. 

Actual  tender  necessary. — jSturges  & 
Burn  Mfg.  Co.  v.  Ref.  Co.,  156  111. 
App.  474,  aff.  248  111.  285,  93  N.  E.  740. 
260-22  Robert  M.  Green  &  Sons  v. 
Drug  Co.,  167  Ala.  372,  52  S.  433; 
Hathaway  v.  Edwards,  42  Ind.  App.  22, 
85  N.  E.  28;  Nickerson  v.  Weld,  204 
Mass.  346,  90  N.  E.  589;  Roots  Co. 
V.  Co.,  51  Misc.  627,  101  N.  Y.  S.  104. 
Evidence  sufficient. — Tygart  v.  Sutton, 
8  Ga.  App.  20,  68  S.  E.  488. 
Evidence  insufficient.  —  Bertram  v. 
Bergquist,  153  111.  App.  43;  John  Heth- 
erington  &  Sons  v.  William  Firth  Co., 
210  Mass.  8,  95  N.  E.  961. 
Scienter  need  not  be  proved  in  an  ac- 
tion to  rescind  for  false  representation. 
McFadden  v.  Alexander,  154  la.  716, 
135  N.  W.  396. 

Before  a  court  wiU  rescind  a  contract 
upon  the  ground  that  it  was  procured 
by  fraud,  the  proof  must  be  strong 
and  convincing,  and  the  case  a  clear 
one.  Northern  Coal  &  Coke  Co.  n 
Bates,  146  Ky.  624,  143  S.  W.  13. 
Facts  excusing  ground  for  rescission 
must  be  shown  by  party  setting  them 
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up.     Atkinson  v.  Heine,  134  App.  Div. 
406,  119  N.  Y.  S.   122. 
260-23     Com.    Kealty   Co.   v.   Dorsey, 
114  Mfl.  172,  78  A.  1099;  Ward  V.  Cook, 
158  Mich.  283,  122  N.  W.  785. 
Offer  to  arbitrate  proved  as  part  of  res 
gestae.       McXitt     v.     Henderson,     155 
Midi.  214,  118  X.  W.  974. 
Consideration   paid   may   be    shown   in 
action  to  rescind  and  recover  it.  Oliver 
V.  Knccdler,  141  la.  M^.  119  N.  W.  525. 
Defendant  may  show  what  he  has  done 
and  readiness  to  perform.     Alphons  C. 
Co.  f.  Broaker,  110  X.  Y.  S.  926. 
260-24     Am.  Ed.  Co.  r.  Taggert,  124 
111.  App.  567. 

261-25  Seddon  v.  Co.  (1905),  1  Ch. 
D.  (Eng.)  326;  Graham  t\  U.  S.,  188 
Fed.  651,  110  C.  C.  A.  465;  Blank  f. 
Aronson,  187  Fed.  241,  109  C.  C.  A. 
327;  Brown  v.  Co.,  44  Colo.  311,  97  P. 
1042;  Am.  Ed.  Co.  v.  Taggert,  124  111. 
App.  567;  Modern  Woodmen  v.  Vin- 
cent, 40  Ind.  App.  711,  80  N.  E.  427; 
McPherson  v.  Kissee,  239  Mo.  664,  144 
S.  W.  410;  Long  v.  Mach.  Co.,  158 
Mo.  App.  662,  139  S.  W.  819;  Rem- 
mers  v.  Berbling,  66  Misc.  291,  123  X. 
Y.  S.  41;  Moore  v.  Assn.,  121  App. 
Div.  335,  106  X.  Y.  S.  255;  Central 
Bureau  v.  Pratt,  111  X.  Y.  S.  561; 
Burchfield  v.  P.  Co.,  45  Pa.  Super.  254; 
Monast  r.  Ins.  Co.,  32  R.  I.  557,  79 
A.  932;  City  Nat.  Bk.  r.  Bk.  (Tex. 
Civ.),  105  S.  W.  338;  X'oble  r.  Brew. 
Co.,  64  Wash.  461,  117  P.  241;  Dick- 
inson Fire,  etc.  Co.  v.  Crowe  &  Co.,  63 
Wash.  550,  115  P.  1087. 
Whether  made  in  a  reasonable  time, 
ordinarily  a  question  for  .jury.  When 
facts  admitted,  and  lapse  of  time  such 
that  fair-minded  men  would  say  it  is 
unreasonable  without  hesitation,  then 
a  question  for  court.  Emerv  r.  Shoe 
Co.,  167  Mo.  App.  703,  151  S.  W.  174. 
261-26  Kilgore  Lumb.  Co.  v.  Thomas, 
98  Ark.  219,  135  S.  W.  858. 
Mere  negotiation  with  view  to  rectifv- 
ing  fraud,  not  waiver  of  right  to  re- 
scind. Murray  r.  Davies,  77  Kan.  767, 
94  P.  283. 

261-31  J.  R.  Barnes  Coal  Co.  r. 
Knitting  Mills,  10  Ga.  App.  485,  73 
S.  E.  701;  Fritz  v.  Fritz,  141  la.  721, 
118  X\  W.  769. 

262-33  International  H.  Co.  v.  Hib- 
ler  (Kv.),  119  S.  W.  790;  Hanson  v 
WittenTaejg,  205  ^Sfass.  319.  91  X.  E 
383  (acts,  declarations,  motives  of  par- 
ties   and    change    in    market    price    of 


article  contracted  for) ;  Rogers  v.  Simp- 
eon,  31   O.   C.   C.   li»3. 
Proof  of  right  to  rescind  does  not  show 
rescission,      ilolland    r.   Khoades,  50  Or. 
206,   106  P.   779. 

Proof  of  indefinite  imderstanding  or 
testimony  which  raises  inference,  not 
sufficient.  Fritz  v.  Fritz,  141  la.  721, 
lis  X'.  W.  769. 

Bescission  shown  by  circumstances  or 
course  of  conduct  clearly  disclosing  in- 
tention of  jiartios.  Davenport  r.  Crow- 
ell,  79  Vt.  419,  65  A.  557. 
262-35  Holland  v.  Rhoades,  56  Or. 
206,   106  P.   779. 

263-36     Vezey    v.    Rashleigh    (1904), 
1  Ch.  D.  (Eng.)  634;  Keeney  v.  Waters, 
135  Kv.  52.5,  122  S.  W.  837. 
263-37     Pelouze   t'.   Gibbons,   157   111. 
App.  186. 

264-41  Pelouze  v.  Gibbons,  157  111. 
App.  186. 

265-43  Long  v.  Athol,  196  Mass. 
497,   82  X^   E.  665. 

265-45  Basve  i\  Co.,  79  Kan.  755, 
101  P.  658;  Long  v.  Athol,  196  Mass. 
497,  82  N.  E.  665;  Attv.  Gen.  r.  Coun- 
cil, 206  Mass.  158,  92  X.  E.  136;  Allen 
V.  Pulfer,  159  Mich.  616,  124  X^  W. 
525;  Phelps  i\  .lones,  141  Mo.  App. 
223,  124  S.  W.  1067. 
265-46  Eichelberger  V.  Co.,  9  Cal. 
App.  628,  100  P.  117. 
265-49  Sta.iger  r.  Klitz,  129  App. 
Div.  703,  114  X.  Y.  S.  486.  See  O'Shea 
r.  Vaughn,  201  Mass.  412,  87  X.  E. 
616. 

266-50  Wright  r.  Boltz,  87  Ark. 
567,  113  S.  W.  201;  Hagan  r.  Taylor, 
110  Va.  9,  65  S.  E.  487  (burden  on 
defendant  asserting  affirmative  issues). 
Where  defendant  asks  for  rescission. 
Isner  i\  X^ydegger,  63  W.  Va.  677,  60 
S.  E.  793. 

266-52  See  Crocheron  v.  Savage,  74 
X.  .1.  Eq.  629,  70  A.  353. 
267-53  Am.  Ed.  Co.  r.  Taggert.  124 
111.  .\pp.  567;  Goggins  r.  Risley,  13 
Pa.  Super.  316;  Ilagan  r.  Taylor,  110 
Va.  9.  65  S.  E.  487. 
Defendant  must  show  plaintiff's  knowl- 
edg'^  and  time  it  wn.s  acquired.  Liland 
r.  Tweto,  19  X.  D.  551,  125  X.  W.  1032. 
267-54  Am.  Ed.  Co.  v.  Taggert,  124 
111.  App.  567. 

If  property  cannot  be  returned  in 
specie,  value  of  part  consumed  may  be 
shown.  Basve  i'.  Co.,  79  Kan.  755,  101 
P.    658. 

268-57  Van  Gundy  v.  Steele,  261 
111.  206,   103  N.  E.   754   (clear  proof); 
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Ashmore  v.  Harmon,  157  Ky.  437,  163 
S.  W.  222;  Hickman  v.  Washington,  122 
La.  945,  48  S.  333;  Succession  of  Wit- 
ting, 121  La.  501,  46  S.  606  (evidence 
must  "be  peculiarly  strong  and  convinc- 
ing, and  of  such  nature  as  to  exclude 
speculation  and  conjecture) ;  Goggms 
V.  Eisley,  13  Pa.  Super.  316.  Clear- 
est and  most  satisfactory  evidence  re- 
quired. Kineaid  v.  Price,  82  Ark.  20, 
100  S.  W.  76;  Isner  v.  Nvdegger,  63 
W.  Va.  677,  60  S.  E-.  793. 
268-58  Isner  v.  Nydegger,  63  W.  Va. 
'677,   60  S.  E.   793. 

269-60     Goggins    v.    Eisley^    13    Pa. 
Super.  316. 

269-63  Goggins  v.  Eisley,  supra. 
269-63  In  re  Am.  K.  G.  Mfg.  Co., 
173  Fed.  480,  97  C.  C.  A.  486;  Mitchell 
M.  Co.  t'.  Hammons,  12  Ariz.  300,  100 
P.  79'5;  Dooley  v.  Co.,  12  Ariz.  332,  100 
P.  797;  Keyes  v.  Quinn,  154  Mich.  668, 
118  N.  W.'615;  Hoeldtke  r.  Horstman 
(Tex.  Civ.),  128  S.  W.  642;  Golle  v. 
Bk.,  52  Wash.  437,  100  P.  984  (must 
he  clear,  unequivocal  and  convincing). 
270-64  Isner  r.  Nydegger,  63  W.  Va. 
■677,   60'  S.  E.  793. 

270-65  Fuchs  &  L.  Co.  v.  Kittredge, 
242  111.  88,  89  N.  E.  723. 
270-66  Evidence  plaintiff  acted  on 
mistake  and  as  to  what  was  in  his 
mind,  admissible.  Long  v.  Athol,  196 
Mass.  497,   82  N.   E.   665. 


RESCUE 

274-5     S.  V.  Sutton,  170  Ind.  473,  84 

N.  E.  824  (affidavit  of  officer  sufficient 

to  show  accused's  knowledge  of  lawful 

custody).     And  see  Harvey  v.  S.,  8  Ga. 

App.  660,  70  S.  E.  141. 

277-12     Fluty  v.  C,  32  Ky.  L.  E.  89, 

10'5  S.  W.  138. 

278-66     Scott      r.      Townsend      (Tex. 

Civ.),  159  S.  W.  342. 


RES  GESTAE 

288-2     Use  of  res  gestae  testimony  is 

not  to  be  limited  by  instructions;  it 
cannot  be  used  for  illegal  purposes. 
Boma  V.  S.,  55  Tex.  Cr.  344,  116  S. 
W.  598. 

289-4  Martinez  v.  S.,  55  Colo.  51, 
132  P.  64;  Illinois,  etc.  E,  Co.  v.  Houch- 
ins,  31  Ky.  L.  E.  93,  101  S.  W.  924; 
S.  V.  Kane,  77  K  J.  L.  244,  72  A.  39. 
See  McMahon  v.  E.  Co.,  239  HI.  334, 
'88  N.  E.  223;  S.  v.  McKenzie,  228  Mo. 


385,  128  S.  W.  948;  Fredenthal  v. 
Brown,  52  Or.  33,  95  P.  1114. 
It  may  be  properly  defined  as  a  collec- 
tion of  primary  facts  constituting  the 
necessary  and  immediate  field  of  a 
judicial  inquiry,  and  within  such  field 
of  immediate  inquiry  all  the  facts  are 
competent  evidence.  Eoyle  Mining 
Co.  V:  Co.,  161  Mo.  App.  185,  142  S. 
W.  438. 

290-7  Schlater  v.  Le  Blanc,  121  La. 
919,  46  S.  921,  "the  shibboleth,  res 
gestae,  is  put  to  such  indiscriminate 
service  that  it  is  to  be  approached  with 
a  feeling  of  despair. ' '  See  S.  v.  Ho- 
gan,  145  la.  352,  124  N.  W.  178. 
292-24  Davis  v.  Clausen,  2  Ala.  App. 
378    57  S    79 

293-25  '  Soto  V.  Ty.,  12  Ariz.  36,  94 
P.  1104;  Swanson  V.  E.  Co.,  148  111. 
App.  135;  Chesapeake  &  O.  E.  Co.  v. 
Wiley,  134  Ky.  461,  121  S.  W.  402; 
Sheibley  v.  Nelson,  84  Neb.  393,  121 
N.  W.  458. 

293-27  Klauder-W.  D.  M.  Co.  v. 
Gagnon,  166  Fed.  286,  92  C.  C.  A.  204; 
McMahon  v.  E.  Co.,  239  111,  334,  88  N. 
E.  223;  S.  V.  Bartley,  105  Me.  505,  74 
A.  1129;  Eeceivers  r."  Lloyd  (Tex.  Civ.), 
126  S.  W.  319;  Eiggs  v.  N.  P.  E.  Co., 
60  Wash.  292,  111  P.  162. 
294-30  Soto  V.  Ty.,  12  Ariz.  36,  94 
P.  1104.  See  Malone  v.  E.  Co.,  49  Tex. 
Civ.  398,  109  S.  W.  430. 
294-32  McMahon  v.  E.  Co.,  239  111. 
334,  88  N.  E.  223;  Johnson  v.  Co.,  79 
Kan.  423,  100  P.  52;   S.  r.  Jacobs,  133 

Mo.  App.   182,   113    S.  W.  244;    Eobin- 

son  V.  Stahl,  74  N.  H.  310,  67  A.  577; 
Eainer    v.    S.    (Tex.),    148    S.    W.    735. 

See  Johnston    v.    Spoonheim,   19   N.    D. 

191,  123  N.  W.  830. 

296-34     Gardner    v.    S.,    56    Tex.    Cr. 

594,   120   S.  W.  895. 

296-38     Comp.  S.  v.  Alton,  105  Minn, 

410,   117    N.   W.    617. 

296-40     See  Price  v.  S.,  1  Okla.   Cr. 

358,  98  P.  447. 

296-41     Dying     declarations     treated 

as  res  gestae.     Graham   v.   S.,  57   Tex. 

Cr.   104,   123   S.  W.   691. 

297-44     Soto   V.  Ty.,   12  Ariz.  36,  94 

P.    1104;    S.    V.   Alton,    10'5   Minn.    410, 

117  N.  W.  617. 

299-48     Pittsburgh,    etc.    R.    Co.    v. 

Haislup,    39   Ind.    App.    394,    79    N.   E. 

1035;    Malone  v.  E.   Co.,  49  Tex.   Civ. 

398,  109  S.  W.  430. 

299-50     Johnston    V.    Spoonheim,    19 

N    D.  191,  123  N.  W.  830;   S.  v\  Gard-. 

ner,  83  S.  C  476,  65  S.  E.  630. 
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299-52  Dudley  v.  S.  (Ala.),  64  S. 
309;  Pace  i\  S.,  162  Ala.  56,  50  S. 
35.3;  Hamburg  Bk.  v.  George,  92  Ark. 
472,  123  S.  W.  654;  Baker  V.  S.,  85 
Ark.  300,  107  S.  W.  983  (must  be  eman- 
ation); Chappell  V.  John,  45  Colo.  45, 
99  P.  44;  Baker  r.  Baker,  43  In.l.  App. 
26,  86  N.  E.  864;  Pittsburgh,  etc.  R. 
Co.  V.  Haislup,  39  Ind.  App.  394,  79 
N.  E,  1035;  Campbell  v.  Brown,  81 
Kan.  480,  106  P.  37;  Johnson  r.  Co., 
79  Kan.  423,  100  P.  52;  United  R.  Co. 
V.  Gloman,  107  Md.  681,  69  A.  379; 
Eobinson  v.  Stahl,  74  N.  H.  310,  67  A. 
577;  Hanor  v.  Housel,  128  App.  Div. 
801,  113  N.  Y.  S.  163;  Fredenthal  r. 
Brown,  52  Or.  33,  95  P.  1114;  Richards 
f.  C,  107  Va.  881,  59  S.  E.  1104. 
300-53  Huntington  v.  U.  S.,  175 
Fed.  950,  99  C.  C.  A.  440;  Ausmus  v. 
P.,  47  Colo.  167,  107  P.  204;  Neice  v. 
B.  Co.,  165  HI.  App.  627;  McMahon  v. 
E.  Co.,  239  HI.  334,  88  N.  E.  223;  Louis- 
ville R.  Co.  V.  Johnson,  131  Kv.  277, 
115  S.  W.  207;  Foley  v.  Sav.  Bk.,  157 
App.  Div.  868,  142  X.  Y.  S.  822;  John- 
ston V.  Si>oonheim,  19  N.  D.  191,  123  N. 
W.  830  (in  case  of  fraudulent  convey- 
ance main  transaction  is  consideration, 
not  execution  of  deed);  Coalgate  Co. 
r.  Hurst,  25  Ok  la.  58S,  107  P.  657; 
S.  V.  Gardner,  83  S.  C.  476,  65  S.  E. 
630;  Henry  v.  Co.,  55  Wash.  444,  104  P. 
776. 

301-54  Huntington  v.  IT.  S.,  175  Fed. 
950,  99  0.  C.  A.  440;  P.  v.  Haves,  9 
Cal.  App.  301,  99  P.  386;  Johnson  r. 
S.,  63  Fla.  16,  58  S.  540;  Lvles  f.  S., 
130  Ga.  294,  60  S.  E.  578;  Pittsburgh, 
etc.  R.  Co.  r.  Chicago,  144  111.  App. 
293;  S.  V.  Alton,  105  Minn.  410,  117 
N.  W.  617;  S.  V.  McKenzie,  228  Mo. 
385,  128  S.  W.  948;  S.  v.  Jacobs,  133 
Mo.  App.  182,  113  S.  W.  244;  Gebus 
V.  R.  Co.,  22  N.  D.  29,  132  N.  W.  227; 
Johnston  r.  Spoonheim,  19  N.  D.  191. 
123  N.  W.  830;  Cincinnati,  etc.  Co.  v.. 
Haines,  8  O.  C.  C.  (N.  S.)  77  ("expres- 
sions to  be  part  of  the  res  gestae  must 
be  automatic,  involuntary  and  must  not 
involve  intellectual  jirocesses  and  mat- 
ters of  inference  and  deduction");  S. 
r.  Way,  76  S.  C.  91,  56  S.  E.  6.53; 
Deneaner  r.  S.,  58  Tex.  Cr.  624,  127  f>. 
W.  201;  Douglass  r.  S.,  54  Tex.  Cr. 
639,  114  S.  W.  808;  Lockhart  r.  S.,  53 
Tex.  Cr.  5'S9,  111  S.  W.  1024;  :Nralono 
r.  R.  Co.,  49  Tex.  Civ.  398,  109  S.  W. 
430. 

302-56  Jones  v.  S..  88  Ark.  579.  U^ 
S.  W.  166;  Leeklieder   v.  E.   Co.,   142 


111.  App.  139;  Hill  V.  Ins.  Co.,  150  N. 
C.  1,  63  S.  E.  124;  Life  Ins.  Co.  V. 
Ilairston,  lOS  Va.  832,  62  S.  E.  1057. 
302-57  P.  V.  Hayes,  9  Cal.  App.  301, 
99  P.  3S6;  Atlanta,  etc.  R.  Co.  r.  Har- 
alson, 133  Ga.  231,  65  S.  E.  437;  Louis- 
ville R.  Co.  V.  Johnson,  131  Kv.  277, 
115  S.  W.  207;  Hobbs  r.  S.,  55  Tex.  Cr. 
299,  117  S.  W.  811;  Douglass  v.  S.,  54 
Tex.  Cr.  639,  114  S.  W.  808. 
302-58     S.    r.    Alton,   105    Minn.   410, 

117  X.  W.  617;  Price  v.  S.,  1  Okla.  Cr. 
358,  98  P.  447;  Order  of  U.  C.  T.  V. 
Roth  (Tex.  Civ.),  159  S.  W.  176. 
Larger  latitude  as  to  time  should  be 
allowed  wliore  declarant  was  |>arty  to 
the  affair  than  if  he  were  bvstander. 
S.  V.  Spivey,  151  N.  C.  676.  "65  S.  E. 
995. 

Statute  has  extended  rule  as  to  time; 
but  where  matter  offered  as  exjdana- 
tory  of  part  of  conversation  proved  is 
not  relevant  thereto  it  mav  be  ex- 
cluded.    Potts    r.    S.,   56   Tex.   Or.   39, 

118  S.  W.  .535. 

302-59  INFcMahon  r.  R.  Co.,  239  III. 
334,  88  X.  E.  223;  Sullivan  r.  Co.,  148 
111.  App.  538;  S.  r.  Kelleher.  201  Mo. 
614,  100  S.  W.  470;  S.  r.  Jacobs,  133 
Mo.  App.  182,  113  S.  W.  244;  Brauer 
V.  R.  Co.,  131  Aj.p.  Div.  6S2.  116  X.  Y. 
S.  59  ("contemporaneous"  given  lit- 
eral meaning) ;  S.  r.  Way,  76  S.  C.  91, 
56  S.  E.  653;  Gardner  v.  S.,  56  Tex.  Cr. 
594,  120  S.  W.  895. 

See  Louisville  &  X".  R.  Co.  v.  Moore, 
150  Kv.  692,  150  S.  W.  849. 
303-60  S.  r.  Martin,  94  S.  C.  92.  77 
S.  E.  721;  Britton  r.  Co.,  59  Wash.  440, 
110  P.  20.  But  see  Fredenthal  f. 
Brown,  52  Or.  33,  95  P.  1114. 
303-61  Lockard  r.  Van  Alstyne,  155 
Mich.  507,  120  N.  W.  1;  Woodward  r. 
8.,  58  Tex.  Cr.  412,  126  S.  W.  271 
(resisting  oflicer). 

305-62  Hnvwood  r.  Co.,  145  Til.  App. 
506.  Conirn,  Lamb  r.  Co.,  140  Til.  A; pp. 
195.  Soe  Walters  v.  E.  Co.,  58  Wash. 
293,  lOS  P.  593. 

305-63  Pope  v.  S.,  174  Ala.  63.  57 
S.  245;  Cobb  r.  S.,  11  Ga.  App.  52,  74 
S.  E.  702;  Lvles  V.  S.,  130  Ga.  294.  60 
S.  E.  578;  Illinois  C.  E.  Co.  v.  Houchins, 
31  Kv.  L.  R.  93,  101  S.  W.  924;  Price 
r.  S.,"  1  Okla.  Cr.  358,  98  P.  447;  Wal- 
ters r.  R.  Co..  58  Wash.  293,  108  P.  593; 
Carver  r.  S.  (Tex.),  148  S.  W.  746. 
306-65  Soto  r.  Ty.,  12  Ariz.  36,  94 
P.  1104;  Beal-D.  Co.  r.  Carr,  85  Ark. 
479.  108  S.  W.  10133;  Zipperlen  r.  R. 
Co.,  7  Cal.  App.  206,  93  P.  1049;  Den- 
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ver  City  Tramway  Co.  v.  Brumley,  51 
Colo.  2.51,  116  P.  1051;  Darby  v.  S.,  9 
Ga.  App.  700,  72  S.  E.  182;  Mason  v. 
S.,  171  Ind.  78,  85  N.  E.  776;  Spevack 
V.  Co.,  152  la.  90,  131  N.  W.  653;  Illi- 
nois C.  R.  Co.  V.  Houchins,  31  Ky.  L. 
R.  93,  101  S.  W.  924;  Knittel  v.  Co., 
147  Mo.  App.  677,  128  S.  W.  5;  Praley 
V.  Praley,  150  N.  C.  501,  64  S.  E.  381; 
Clark  v.  S.,  56  Tex.  Cr.  293,  120  S.  W. 
179  (within  five  minutes) ;  Walling  v. 
S.,  55  Tex.  Civ.  254,  116  S.  W.  813; 
Malone  v.  E.  Co.,  49  Tex.  Civ.  398, 
109  S.  W.  430;  Walters  v.  E.  €o.,  58 
Wash.  293,  108  P.  593.  See  Shelton 
V.  E.  Co.,  '&6  S.  C.  98,  67  S.  E.  899. 
308-67  Klauder-W.  D.  M.  Co.  v. 
Gaynon,  166  Fed.  286,  93  C.  C.  A.  204. 
Declaration  made  after  several  days' 
unconsciousness.  Britton  v.  Washing- 
ton, etc.  Co.,  59  Wash.  440,  110  P.  20. 
308-68*  Rogers  v.  S.,  88  Ark.  451, 
115  S.  W.  156;  Mitchell  v.  S.,  82  Ark. 
324,  101  S.  W.  763  (self-serving  state- 
ment); Lamb  v.  Co.,  140  111.  App.  195; 
Figaroa  v.  S.,  58  Tex.  Cr.  611,  127  S. 
W.  193. 

308-69  Comp.  Illinois  C.  E.  Co.  v. 
Cotter,  31  Ky.  L.  E.  679,  103  S.  W. 
279;  Eobinson  v.  Stahl,  74  N.  H.  310, 
67  A.  577. 

309-70  Douglass  v.  E.  Co.,  82. S.  C. 
71,  62  S.  E.  15  (on  recovery  of  con- 
sciousness by  injured  person) ;  Graham 
V.  S.,  '57  Tex.  Cr.  104,  123  S.  W.  691. 
309-71  Goehrig  v.  Stryker,  174  Fed. 
897;  Jefferson  Fertilizer  Co.  t".  Hous- 
ton, 3  Ala.  App.  348,  57  S.  98;  Lunds- 
ford  1}.  S.,  2  Ala.  App.  38,  56  S.  89; 
White  v.  Co.,  165  Ala.  218,  51  S.  764; 
Arlington  H.  Co.  V.  Tanner  (Ark.),  164 
S.  W.  286;  P.  -y.  Sidelinger,  9  Cal.  App. 
298,  99  P.  390;  Baker  v.  Baker,  43 
Ind.  App.  26,  86  N.  E.  864;  Clark  v. 
Van  Vleck,  135  la.  194,  112  N.  W. 
648;  Campbell  v.  Brown,  81  Kan.  480, 
106  P.  37;  Johnson  r.  Co.,  79  Kan.  423, 
100  P.  52;  Louisville  &  N.  E.  Co.  v. 
Scalf,  155  Kv.  273,  159  S.  W.  '804; 
Interstate  C.  Co.  v.  Love,  153  Ky.  323, 
155  S.  W.  746;  S.  V.  Eobertson,  133  La. 
806,  63  S.  363;  Bernard  v\  Co.,  170 
Mich.  238,  136  N.  W.  374;  S.  v.  McKen- 
zie,  228  Mo.  385,  128  S.  W.  948;  S.  v. 
Kelleher,  201  Mo.  614,  100  S.  W.  470; 
Dunlap  v.  Chicago,  etc.  E.  Co.,  145  Mo. 
App.  215,  129  S.  W.  262;  S.  v.  Murphy, 
17  N.  D.  48,  115  N.  W.  84;  Coalgate 
Co.  r.  Hurst,  25  Okla.  588,  107  P.  657; 
S.  V.  Gardner,  83  S.  C.  476,  65  S.  E. 
630;  S.  V.  Way,  76  S.  C  91,  56  S.  E. 


6.53;  Kelly  v.  S.  (Tex.  Cr.),  149  S.  W. 
110;  Deneaner  v.  S.,  58  Tex.  Cr.  624,  127 
S.  W.  201;  Pryse  v.  S.,  54  Tex.  Cr.  523, 
113  S.  W.  938;  Houston  El.  Co.  v.  Jones 
(Tex.  Civ.),  129  S.  W.  863;  Travelers 
Assn.  V.  Eoth  (Tex.  Civ.),  108  S.  W. 
1039;  Meyers  v.  E.  Co.,  36  Utah  307, 
104  P.  736;  Henry  v.  Co.,  55-  Wash. 
444,  104  P.  776.  See  vol.  7,  p.  378, 
n.  13. 

310-73  Interstate  A.  Co.  v.  Martin 
(Ala.  App.),  62  S.  404;  Gilbert  v.  E. 
Co.,  161  Mich.  73,  125  N.  W.  745; 
S.  V.  Alton,  105  Minn.  410,  117  N. 
W.  617;  S.  u.  Spivey,  151  N.  C.  676, 
65  S.  E.  995;  File  v.  Lancaster,  17  Pa. 
Dist.  144;  Havard  V.  S.,  55  Tex.  Cr. 
213,  115  S.  W.  1185. 
313-74  Moorhead  v.  Eckert,  61  Misc. 
612,  114  N.  Y.  S.  31. 
314-78  Price  v.  S.,  1  Okla.  Cr.  358. 
98  P.  447;  Terrell  v.  S.,  55  Tex.  Or 
282,  116  S.  W.  569;  Shepard  v.  Co.,  50 
Wash.  242,  97  P.  57  (made  at  request 
of  emplover).  See  Beal-D.  Co.  v.  Carr, 
'85  Ark.  479,  108  S.  W.  1053. 
314-79  Benedict  v.  Dakin,  148  111. 
App.  301;  Welker  v.  Appleman,  44  Ind. 
App.  699,  90  N.  E.  35;  United  P.  Co. 
V.  Matheny,  81  O.  St.  204,  90  N.  E.  154. 
315-80  S.  v.  Alton,  105  Minn.  410, 
117  N.  W.  617.  See  Herrington  v.  S, 
130  Ga.  307,  60  S.  E.  572. 
315-81  Charleston  &  W.  C.  E.  Co.  v. 
Burckhalter,  141  Ga.  127,  80  S.  E.  278; 
Chesapeake  &  O.  E.  Co.  v.  Wiley,  134 
Ky.  461,  121  S.  W.  402;  Lewis  v.  G.  Co. 
(Ky.),  117  S.  W.  278;  Svensden  v.  Mc- 
Wiiliams,  157  App.  Div.  474,  142  N.  Y. 
S.  606;  Shepard  v.  Co.,  50  Wash.  242, 
97  P.  57. 

When    inadmissible. — Eiley    v.    Eoach, 
168   Mich.  294,  134  N.  W.  14. 
315-82     Ft.    Wayne,    etc.    E.    Co.    v.    ; 
Eoudebush,  173  Ind.  57,  88  N.  E.  676. 
315-83     S.  -v.  Rutledge,   135  la.   581, 

113  N.  W.  461;  S.  v.  Kane,  77  N.  J.  L. 
244,  72  A.  39;  Price  v.  S.,  1  Okla.  Cr. 
358,  98  P.  447;  U.  S.  v.  David,  3  Phil. 
Isl.  128;  Humphrey  v.  S.,  55  Tex.  Cr. 
329,  116  S.  W.  570. 
316-84     Hunter  v.  S.,  54  Tex.  Or.  224, 

114  S.  W.  124. 

318-87  Parker  v.  S.,  7  Ala.  App.  9, 
60  S.  995. 

Declarations  of  person  incompetent  as 
witness  because  of  youth,  admissible. 
Beal-D.  Co.  f.  Carr,  85  Ark.  479,  108 
S.  W.  1053;  Soto  v.  Ty.,  12  Ariz.  36,  94 
P.  1104. 
319-91    Clark  v.  S.,  56  Tex.  Cr.  293, 
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120  S.  W.  179,  over.  Batoson  v.  S,,  46 

Tex.    Cr.    34,    80   S.    W.    88,    and    other 

cases. 

319-92     Wheeler  r.    R.    Co.,    16   Trla. 

375,  102  P.  347;  Figaroa  v.  S.,  58  Tex. 

Cr.  fill,  127  S.  W.  193;  Sullivan  v.  Co., 

51  ^Vash.  71,  97  P.  1109. 

321-98     Knittel    r.    R.    Co.,    147    Mo. 

App.  677,   128  S.   W.  5   (may  illustrate 

state  of  speaker's  inin<l);    Svendson   v. 

McWilliams,  157  App.  Div.  474,  142  N. 

Y.  S.  606. 

321-99     Schlater  r.  LeBlanc,  121  La. 

919,  40  S.  921. 

321-1     Powell  V.  S.,   7  Ala.   App.   17, 

GO  S.  967;  Wash.,  etc.  Co.  r.  Wright,  38 

App.  Cas.   (D.  C.)   268. 

321-2     Clark    v.   Van   Yleek.    135   la. 

194,  112  N.  W.  648;   Dorr  c.  R.,  76  N. 

H.   160,   80   A.   336;    Sbolton   v.  R.   Co., 

86  S.  C.  98,  67  S.  E.  899;  S.  r.  Wav,  70 

S.  C.  91,  56  S.  E.  653;  Ilobbs  r.  S.,  55 

Tex.   Cr.  299,  117  S.  W.  811;    Matsuda 

V.  Hammond,  77  Wash.  120,  137  P.  328; 

Walters    v.   R.    Co.,   58   Wash.   293,    108 

P.  593. 

325-10     Figaroa    r.    S.,    58    Tex.    Cr. 

611,  127  S.  W.  193. 

326-13     Chicago   U.    T.    Co.   v.   Daly, 

129   111.   App.   519;    S.    V.   Kelleher,   201 

Mo.  614,  100  S.  W.  470;  S.  V.  Hunter, 

82   S.   C.    153,   63   S.   E.   685;    Miller    v. 

McConnell,    23    S.    D.    137,    120    N.    W. 

888;   Prvse  v.  S.,  54  Tex.  Cr.  523,  113 

S.  W.  938. 

327-14     Graham    r.    S.,    57    Tex.    Cr. 

104,  123  S.  W.  691. 

327-15     Gilbert  i\  R.  Co.,  161  Mich. 

73,  125  N.  W.  745. 

328-16     See  Fredenthal  r.  Brown,  52 

Or.  33,  95  P.  1114. 

328-17     Ft.    Wavne,    etc.    R.    Co.    t?. 

Roudobush,  173  Tnd.  57,  88  N.  E.  676; 

S.    r.    Wilson    (la.),    141    N.    W.    337; 

Schattler  r.  Co.,  162  Mich.  115,  127  N. 

W.  42;   Hickman   r.  S.    (Tex.  Cr.),  145 

S.    W.    914;    Hobbs    r.    S.,   55   Tex.    Cr. 

299,  117  S.  W.  811;   International,  etc. 

R.  Co.  V.  Hugen,  45  Tex.  Civ.  326,  100 

S.  W.  1000. 

329-19     White  Sewing   Mach.   Co.  v. 

Wingo  (Tex.  Civ.),  152  S.  W.  187. 

330-20     Comp.   Bionto   r.  R.   Co.,  125 

La.    147,    51    S.    98;    Missouri,    etc.    R. 

Co.   t\  Williams,  50  Tex.   Civ.   134,   109 

S.  W.  1126. 

332-23     Coittra,  Rogers  r.  S.,  88  Ark. 

451,    115    S.   W.    156. 

333-24     Paris,   etc.   R.   Co.   i:   Calvin 


(Tex.   Civ.),   103   S.   W.   428,   101   Tex. 
291,  106  S.  W.  879. 

333-27     Fidelitv  &  C.  Co.  v.  Cooper, 
137  Ky.  544,  120  S.  W.  111. 

334-29     Bionto  v.  R.  Co.,  125  La.  147, 

51  S.  OS. 

334-34     Soto  r.  Tv.,   12  Ariz.  36,  94 
P.  1104. 

335-37  Lyles  r.  S.,  130  Ga.  294,  00 
S.  E.  578;  Clark  r.  Van  Vleck,  135  la. 
194,  112  X.  W.  648;  S.  V.  Lewis,  139 
la.  405,  116  X.  W.  606;  S.  i\  Howard, 
120  La.  311,  45  S.  260;  Malone  r.  R. 
Co.,  49  Tex.  Civ.  398,  109  S.  W.  430. 
337-38  Louisville  &  N.  R.  Co.  t?. 
Mason  (Ala.  App.),  64  S.  154;  Dubois 
V.  Luthmers,  147  la.  315,  126  X.  W. 
147,  cit.  the  text;  Lockard  v.  Van  Al- 
styne,  155  Mich.  507,  120  X.  W.  1; 
United  P.  Co.  r.  Mathenv,  81  0.  St. 
204,  90  X.  E.  154;  Redmaii  r.  S.  (Tex. 
Cr.),  149  S.  W.  670;  Lemons  r.  S., 
59  Tex.  Cr.  299,  128  S.  W.  416;  Havard 
r.  S.,  55  Tex.  Cr.  213.  115  S.  W.  11S5; 
Britton  v.  Co.,  59  Wash.  440,  110  P. 
20;  Bugge  v.  Co.,  54  Wash.  483,  103  P. 
824  (communication  by  one  passenger 
to  another  of  statement  bv  conductor). 
337-39  S.  r.  Little,  228  Mo.  273,  123 
S.  W.  971;  Kunike  v.  Co.,  244  Pa.  126, 
90   A.  538. 

338-40  Kenned V  v.  C,  30  Kv.  L.  R. 
1063,  100  S.  W.  242;  Belleveaii  r.  Co., 
200  Mass.  237,  86  X.  E.  301;  Hodges 
r.  Hill.  175  Mo.  App.  441,  161  S.  W. 
633;  Bedsolo  r.  R.  Co.,  151  X.  C.  152, 
65  S.  E.  925;  Fralev  v.  Fralev,  150  X. 
C.  501,  64  S.  E.  381;  Miller  "r.  Xeale, 
137  Wis.  426,  119  X.  W.  94. 
339-41  Douda  r.  R.  Co.,  141  Ja.  82, 
119  X.  W.  272;  Coalgate  Co.  r.  Hurst, 
25  Okla.  588,  107  P.  657;  Mo.,  etc.  R. 
Co.  V.  Boring  (Tex.  Civ.),  166  S.  W. 
76. 

Statement  of  foreman  who  did  not  see 
accident,  inadmissible  although  made 
immediately  thereafter  on  reaching 
place.  St.  Louis,  etc.  R.  Co.  i\  Brisco 
(Tex.  Civ.),  100  S.  W.  9<^. 
341-45  Pope  r.  S.,  174  Ala.  63,  57  S. 
245;  Louisville  R.  Co.  r.  Johnson,  131 
Kv.  277,  115  S.  W.  207;  Peacock  v.  S., 

52  Tox.  Or.  432,  107  S.  W.  346. 
342-46  Havard  r.  S.,  55  Tex.  Cr.  213, 
115  S.  W.  1185;  St.  Louis,  etc.  R.  Co. 
r.  Schuler,  46  Tex.  Civ.  356,  102  S.  W. 
783;  Britton  v.  Co.,  59  Wash.  440,  110 
P.  20.  See  Kehan  r.  R.  Co.,  28  App. 
Cas.  (D.  C.)   lOS. 

342-47     Weller   &   Co.   v.   Camp,    169 
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Ala.  275,  52  S.  929;  P.  v.  Bartley,  263 
111.  69,  104  N.  E.  1057;  Shadowski  v. 
E.  Co.,  226  Pa.  537,  75  A.  730. 
343-48  Kehan  v.  E.  Co.,  28  App.  Cas. 
(D.  C.)  108;  Kinner  r.  Boyd,  139  la.  14, 
116  N.  W.  1044;  S.  v.  Howard,  120  La. 
311,  45  S.  260;  Clement  v.  Beers,  126 
App.  Div.  1,  110  N.  Y.  S.  99. 
343-49  P.  V.  Long,  7  Cal.  App.  27, 
93  P.  387;  Dubois  v.  Luthmers,  147  la. 
315,  126  N.  W.  147  (ten  minutes  after 
not  too  late) ;  Cincinnati,  etc.  E.  Co.  '" 
Martin,  146  Ky.  260,  142  S.  W.  410; 
S.  V.  Howard,  120  La.  311,  45  S.  260; 
P.  V.  Sartori,  168  Mich.  308,  134  N.  W. 
200. 

343-50  Eapp  v.-  Co.  (N.  J.  L.),  72 
A.  38;  Wells  r.  E.,  82  Vt.  108,  71  A. 
1103.  Comp.  Fraley  v.  Fraley,  150  N. 
C.  501,  64  S.  E.  381. 
344-51  A  conversation  between  one 
of  the  defendant  company's  employes, 
a  conductor,  and  a  person  who  was 
said  to  have  used  the  plaintiff's  com- 
mutation ticket  on  an  occasion  prior 
to  the  date  when  it  was  taken  from 
him,  was  no  part  of  the  res  gestae; 
as  it  did  not  take  place  in  the  pres- 
ence of  the  plaintiff,  and  was  not  con- 
nected with  the  transaction  which  was 
the  subject-matter  of  the  present  liti- 
gation. Harris  v.  E.  Co.,  82  N.  J.  L. 
456,  82  A.  ■881. 

344-54  Baldwin  v.  E.  Co.,  7  Penne. 
(Del.)  '81,  76  A.  1088;  Bugge  v.  Co., 
54  Wash.  483,  103  P.  824.  Comp.  Sha- 
dowski  V.  E.  Co.,  226  Pa.  537,  75  A. 
730. 

344-55  Harnage  r.  S.,  7  Ga.  App. 
573,  67  S.  E.  694;  Louisville  E.  Co.  v. 
'Johnson,  131  Ky.  277,  115  S.  W.  207; 
Texas,  etc.  E.  Co.  r.  Marshall,  57  Tex. 
Civ.  538,  122  S.  W.  946.  See  Lock- 
hart  V.  S.,  53  Tex.  Cr.  589,  111  S.  W. 
1024,  cit.  the  text. 

345-57  S.  r.  Kennedy,  207  Mo.  528, 
106  S.  W.  57. 

347-61     Exclamations     of     motorman 
immediately  after  the  accident,  admis- 
sible.     Bessicrre   v.    E.    Co.    (Ala.),    60 
S.   82.     See  also  vol.  12,  p.  147,  n.  50, 
and  vol.  7,  p.  380,  n.  17. 
347-63      Motorman.    —   Birmingham, 
etc.  E.  V.  Glenn  (Ala.),  60  S.  111.     See 
also  *'Ees  Gestae,"  p.  391,  n.  52,  and 
''Street   Eailroads,"  p.   134,   n.   86. 
347-64       Birmingham       E.       Co.      v. 
O'Brien    (Ala.),    64    S.    348;    Louisville 
&  N.  E.  Co.  V.  Moore,  150  Kv.  692,  150 
S.  W.  819. 
The    motorman    on    a    street    railwav. 


Baldwin   v.  People's  R.   Co.,   7   Penn6. 
(Del.)    81,  76  A.  1088;   Cohodes  r.  Co., 
149  Wis.  308,  135  N.  W.  879. 
348-66     Kinner  v.  Boyd,  139  la.   14, 
116  N.  W.  1044. 

348-67  Sovereign  Camp,  etc.  v.  Bai- 
ley (Tex.  Civ.),  163  S.  W.  683;  Brit- 
ton  V.  Co.,  59  Wash.  440,  110  P.  20; 
Andrews  V.  C.  Co.,  154  Wis.  82,  142  N. 
W.  487.  See  also  vol.  11,  p.  405,  and 
vol.  6,  p.  621. 

349-69  Williams  v.  S.  (Tex.  Cr.), 
166   S.  W.  1170. 

349-70  Chicago  C.  E.  Co.  v.  McDon- 
ough,  221  111.  69,  77  K  E.  577.  See 
Cincinnati,  etc.  Co.  V.  Haines,  8  O.  C. 
C.    (N.  S.)    77. 

352-79  Empire  C.  Co.  v.  Gravlee 
(Ala.  App.),  64  S.  207;  Washington  E. 
&  E.  Co.  y.  Wright,  38  App.  Cas.  (D. 
C.)  268;  Ft.  Wayne,  etc.  E.  Co.  v. 
Eoudebush,  173  Ind.  57,  88  N.  E.  676, 
'89  N.  E.  369;  Vernon  V.  Assn.  (la.),  138 
N".  W.  696;  Fidelitv  &  C.  Co.  v.  Cooper, 
137  Ky.  544,  126  S.  W.  Ill;  Svendsen 
r.  McWilliams,  157  App.  Div.  474,  142 
N.  Y.  S.  606;  Sutton  v.  E.  Co.,  82  S. 
C.  345,  64  S.  E.  401;  Galveston,  etc.  E. 
Co.  V.  Mitchell,  48  Tex.  Civ.  381,  107 
S.  W.  374;  Dixon  v.  Eussell,  156  Wis. 
161,  145  N.  W.  761;  Zoesch  v.  Co., 
134  Wis.  270.,  114  N.  W.  485  (how  ex- 
plosion occurred).  See  also  vol.  7,  p. 
376.  and  vol.  12,  p.  147,  n.  50. 
Party  making  the  exclamation  may  him- 
self testify  to  it.  Svensden  r.  McWil- 
liains,  157  App.  Div.  474,  142  N.  Y.  S. 
606. 

Statements  "by  third  person  present  at 
time  of  injury,  admissible.  St.  Louis, 
etc.  E.  Co.  V.  Schuler,  46  Tex.  Civ.  356, 
102  S.  W.  783. 

352-80  St.  Louis,  etc.  E.  Co.  v.  Cun- 
dieff,  171  Fed.  319,  96  C.  C.  A.  211. 
352-81  Vaughan  v.  E.  Co.  (Mo. 
App.),  164  S.  W.  144. 
352-82  Cliarleston  &  W.  C.  E.  Co.  v. 
Burckhalter,  141  Ga.  127,  80  S.  E.  27S; 
Louisville  &  N.  E.  Co.  v.  Strange 's 
Admx.,  156  Kv.  439,  161  S.  W.  239; 
Illinois  C.  E.  Co.  v.  Cotter,  31  Kv.  L, 
E.  679,  103  S.  W.  279;  Jewell  r.  Mfg. 
Co.,  166  Mo.  App.  555,  149  S.  W.  1045; 
Greener  v.  Co.,  153  App.  Div.  439,  138 
N.  Y.  S.  273;  Zoesch  v.  Co.,  134  Wis. 
270,  114  N.  W.  485.  See  vol.  8,  p.  524, 
n.  24;  also  vol.  7,  p.  377,  n.  11. 
353-83  Koke's  Admr.  v.  Steel  Co., 
149  Kv.  627,  149  S.  W.  968;  Poumer- 
ou]p  r.  Cable  Co.,  167  Mo.  App.  533,  152 
S.  W.  114;  Klass  v.  E.  Co.,  169  Mo.  App. 
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61 7,  155  S.  W.  57;  Greener  v.  Elee.  Co., 
209  N.  Y.  135,  102  X.  E.  527. 
Three-quarters  of  an  hour  intervening 
between  accident  and  statements  of 
injured  party  render  those  statements 
inadmissible.  Greed  v.  Co.,  238  Pa. 
24«,  SO  A.  95. 

354-84  Clement  v.  Beers,  126  App. 
Div.  ],  110  N.  Y.  S.  99. 
355-86  Matthews  v.  H.  Co.,  130  Kv. 
551,  113  S.  W.  459;  Hnlse  r.  E.  Co., 
47  Mont.  59,  130  P.  415. 
355-87  Hitchman  v.  Kerbaugh,  242 
Pa.  5^2,  89  A.  669. 

35G-88  Ft.  Wa\Tie,  etc.  R.  Co.  r. 
Eoudebiish,  173  Ind.  57,  88  N.  E.  676, 
89  N.  E.  369;  Sutton  v.  R.  Co.,  82  S.  C. 
345,  64  S.  E.  401. 

356-89  Magill  r.  R.  Co.,  95  S.  C.  306, 
78  S.  E.  1033. 

356-90     Louisville    &    X.    R.    Co.    v. 
:\riller,  154  Kv.  236,  157  S.  W.  8. 
356-91     Kimie    v.    R.    Co.,     156    Cal. 
379,  104  P.  986;  Dudlev  r.  R.  Co..  171 
Mo.  App.   652,   154  S.  W.  462. 
356-92     St.    Louis,    etc.     R.     Co.     V. 
Coats   (Tex.   Civ.),   103  S.  W.   662;   In- 
ternational,   etc.   R.    Co.    V.    Hugen,   45 
Tex.  riv.  326,  100  S.  W.  1000. 
357-93     ^Falone    v.    E.    Co.,    49    Tex. 
Civ.  39S,  109  S.  W.  430. 
357-96     Missouri,  etc.  R.  Co.   i\  Wil- 
liams, 50  Tex.  Civ.  134,  109  S.  W.  1126, 
ten  minutes. 

357-97  Sbiith  v.  Stoner,  243  Pa.  57, 
89  A.  795. 

358-3  Alsup  r.  S.  (Tex.  Cr.),  153  S. 
W.   624. 

An  expression  of  unwillingness  on  the 
part  of  deceased  to  do  tlie  work  which 
resulted  in  his  fatal  injury,  made  some- 
time prior  to  the  accident,  in  a  differ- 
ent part  of  the  premises  and  because 
that  was  not  his  work,  inadmissible 
as  part  of  the  res  gestae.  Ferance  r. 
Co.  (R.  I.),  89  A.  339.  See  "In.iurics 
to  Person,"  p.  376. 
358-4  S.  r.  Bartlev,  105  Me.  50.5,  74 
A.  1129;  Russell  r.  S.  (Tex.  Cr.),  158 
S.  W.  546;  Ilumphrev  i\  S.,  55  Tex. 
Cr.  329,  116  S.  W.  570. 
Letter  written  by  defendant  over  a 
year  prior  to  his  indictment  for  using 
the  mails  to  defraud  admissible  as  of 
the  res  gestae  of  the  fraudulent  trans- 
action. A  wide  latitude  is  allowed  in 
such  cases  in  the  admission  of  evidence 
for  the  prosecution.  Gould  r.  U.  S.. 
209  Fed.  730,  126  C.  C.  A.  454.  See 
vol.  9,  p.  146. 
358-5     Finley  v.  S.,  7  Ala.  App.  161, 


62  S.  265;  P.  r.  Davis,  6  Cal.  App.  229, 

91    P.    810    (statement    of    accused    to 

prosecutrix   of  his  relations  with   other 

girls);    S.    v.   Kane,    77    N.    J.    L.    244, 

72  A.  39;  Meador  v.  S.  (Tex.  Cr.),  162 

S.  W.  1155;  Alsup  r.  S.  (Tex.  Cr.),  153 

S.  W.   624;   Bronson  r.  S.,  59  Tex.   Cr. 

17,    127   S.   W.    175;    Bradlev   v.   S.,   54 

Tex.   Cr.   53,  111   S.  W.   7;i3. 

Declarations    during   writing    of    letter 

for  accused,  competent  when  it  is  used 

against    him.      S.    v.    Bartlev,    105    Me. 

505,  74  A.  1129. 

358-6     S.   r.  Porter,  213    Mo.   43,    111 

S.  W.  529. 

358-7     Holland   r.   S.,    162    Ala.   5,   .50 

S.  215. 

359-8     Bronson  r.  S..  59  Tex.   Cr.   17, 

127  S.  W.  175. 

359-9     Receivers  r.  Llovd  (Tex.  Civ.), 

126  S.  W.  319. 

359-11     :\raddox  v.  S.,  1.59  Ala.  53,  48 

S.    689;    Holland  17.   S.,   162    Ala.   5,   50 

S.    215;    Helms  r.   S.,    138    Ga.    826,    76 

S.   E.   353;   S.   r.  Rogers,  253   Mo.  399, 

161  .S.  W.  770;  S.  i\  Lance,  149  N.  C. 

551,    63    S.    E.    19S;    Purvear    r.    S.,    .56 

Tex.    Cr.   231,    118    S.   W.    1042.        See 

Aol.  6,  p.   613. 

360-12     Flores  v.  S.    (Tex.   Cr.),   162 

S.   W.   883. 

360-13     Johnson   v.   S.    (Ala.),   63   S. 

1(!3;   Bone  r.   S.,  8  Ala.  App.  59,  ri2  S. 

455;    S.    r.    ]\rcKellar.    85   S.    C.    236,    67 

S.  E.  314;  Burns  r.  S.   (Tex.  Cr.),  150 

S.  W.  794.     See  vol.  6.  p.  620,  n.  81. 

360-17     Powell  r.  S.,  7  Ala.  App.  17, 

60  S.  967. 

361-18     Holland  v.  S.,  gupra;  Brown 

r.   S.,   56   Tex.   Cr.   389,   120  S.  W.   444 

(six    or   seven    minutes). 

361-25     Livingston  v.  S.,  7  Ala.  App. 

43,  (il   S.  54.     See  vol.  6,  p.  614,  n.  .59. 

362-27     S.  v.  :NrcKellar,  85  S.  C.  236, 

67  S.  E.  314;   Gentrv  r.  S.   (Tex.  Cr.), 

152  S.  "W.  635;  Roma  V.  S.,  55  Tex.  Cr. 

344,   116   S.   W.   598. 

363-34     :Nraddox  r.  S..  159  Ala.  .53,  48 

S.   689;   Brown   i\   S.,    '^C>  Tex.   Cr.   389, 

120  S.  W.   444. 

363-35     Grant  r.  V.  S.,  28  App.  Cas. 

(D.  O.)    169;   Herrin^ton   r.  S.,   130   Ga. 

307,  60  S.  E.  572;   S.  r.  Lewis,  139  Ta. 

405,  116  N.  W.  606. 

363-36     St.  Louis,  etc.  Co.  r.  Fielder 

(Tex.   Civ.),   163   S.  W.  606. 

364-37     Wilson   r.  S.   (Tex.  Cr.),  158 

S.  W.  512.     See  vol.  11,  p.  467,  n.  22, 

and  supplement  thereto. 

364-39     Rocers  r.  S.,  9  Okla.  Cr.  277, 

131  P.  941. 
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364-40  See  Smith  v.  P.,  39  Colo.  202, 
88  P.  1072. 

365-42  P.  v.  Scattura,  238  111.  313, 
87  N.  E.  332;  Price  v.  Grzyll,  133  Wis. 
623,  114  N.  W.  100. 
365-43  Simmons  v.  S.  (Miss.),  61 
S.  826;  S.  i\  Badnelley,  32  E.  I.  378, 
79  A.  834;  Sharp  v.  S.  (Tex.  Cr.),  160 
S.  W.  369;  Bovd  v.  S.  (Tex.  Cr.),  163 
S.  W.  67;  Vakiez  v.  S.  (Tex.  Cr.),  160 
S.  W.  341.  See  also  vol.  10,  p.  589, 
n.  24;  vol.  11,  p.  364,  n.  39. 
366-48  Hobbs  v.  S.,  55  Tex.  Cr.  299, 
117   S.  W.  811. 

367-50  S.  V.  Vance,  38  Utah  1,  110 
P.  434. 

367-51  Easley  v.  S.  (Ark.),  159  S. 
W.  36;  S.  r.  Hazzard,  75  Wash.  5,  134 
P.  514. 

Note  purported  to  have  been  written 
by  the  deceased  prior  to  their  taking 
morphine  with  suicidal  intent,  admis- 
sible as  part  of  the  res  gestae.  Far- 
rell  V.  S.  (Ark.),  163  S.  W.  768. 
Conversation  of  deceased  had  with 
neighbor  over  the  telephone  shortly 
prior  to  her  death  admitted.  State  v. 
Hessenius  (la.),  146  N.  W.  58.  See 
vol.   6,  p.  615. 

368-53  S.  V.  Alexander,  89  Kan.  422. 
131  P.  139;  Lopez  v.  S.  (Tex.  Cr.),  166 
S.  W.  154;  Corbitt  V.  S.  (Tex.  Cr.),  163 
S.  W.  436;  Eyan  v.  S.,  64  Tex.  Cr.  628, 
142  S.  W.  878;  Pnryear  t\  S.,  56  Tex. 
Cr.  231,  118  S.  W.  1042. 
370-58  S.  V.  Findling,  123  Minn.  413, 
144  N.  W.  142.  See  also  vol.  6,  p.  617, 
n.  70.  Witness  ran  a  half  mile 
after  hearing  the  shot  to  where  de 
ceased  lay.  Christian  v.  S.  (Tex.  Ct.), 
161  S.  W.  101.  See  vol.  6,  p.  616. 
370-59  S.  V.  Kelleher,  201  Mo.  614, 
100  S.  W.  470. 

370-60  Matthews  v.  S.  (Tex.  Cr.), 
163  S.  W.  723;  Tinsley  v.  S.,  52  Tex. 
Cr.  91,  106  S.  W.  347.  See  vol.  6, 
p.   617,   n.    70. 

370-61  Baker  v.  S.,  85  Ark.  300,  107 
S.  W.  983. 

370-62     Admissible.     Williams  v.  S., 
58  Fla.  138,  50  S.  749. 
370-63     Hobbs  v.  S.,  55  Tex.  Cr.  299, 
117  S.  W.  811,  five  to  ten  minutes. 
371-73     Hobbs  v.  S.,  supra. 
372-75     Price  l?.  S.,  1   Okla.  Cr.  35'8, 
98   P.   447. 

372-76  Prayer  for  forgiveness  of 
assailant.  Herrington  v.  S.,  130  Ga. 
307,  60  S.  E.  572. 

^72-77  Williams  v.  S.,  58  Fla.  138, 
50  S.  749. 


372-79  Barnard  v.  V.  S.,  162  Fed. 
618,  89  C.  C.  A.  376;  Martin  v.  S.,  2 
Ala.  App.  175,  56  S.  64;  Allison  v.  S., 
1  Ala.  App.  206,  55  S.  453;  McCullough 
i>.  Sawtell,  134  Oa.  512,  68  S.  E.  89; 
Com.  r.  Bottom,  140  Ky.  212,  130  S.  W. 
1091;  Piowaty  v.  Sheldon,  167  Mich. 
218,  132  N.  W.  517;  Royle  Mining  Co. 
r.  Co.,  161  Mo.  App.  185,  142  S.  W. 
438;  Caldwell  -r.  Glazier,  123  N.  Y.  S. 
622;  Wernekoff  V.  Co.,  123  N.  Y.  S.  222; 
Goldschmidt  v.  Co.,  134  App.  Div.  475, 
119  N.  Y.  S.  233;  Hutchinson  v.  S.,  58 
Tex.  Cr.  228,  125  S.  W.  19;  United 
American  Fire  Ins.  Co.  r.  Bonding  Co., 
146  Wis.  573,  131  N.  W.  994. 
Thus  the  question:  "At  the  time  the 
elderly  lady  handed  you  the  pass,  how, 
if  in  any  way,  did  she  indicate  for 
whom  she  was  tendering  the  pass?" 
was  held  to  call  "for  evidence  as  to 
a  part  of  the  actual  transaction  where- 
by defendant  was  allowed  to  ride  upon 
said  train.  It  was  a  part  of  the  res 
gestae."  Broyles  v.  R.  Co.,  166  Ala. 
616,  52  S.  81. 

373-80     Ala.  City,  etc.  E.  Co.  v.  Sam- 
pley,  169  Ala.  372,  53  S.  142;  Lamm  v. 
Lamm,  163  N.  C.  71,  79  S.  E.  290. 
373-81     P.  V.  Darr,  262  111.  202,  104 
N.  E.  389. 

373-82  Girtman  v.  S.  (Tex.  Cr.),  164 
S.  W.  1008;  Boyd  f.  S.,  57  Tex.  Or. 
250,  122  S.  W.  393. 

373-83     Barnard   r.   U.    S.,    165   Fed. 
618,  89   C.   C.  A.  376. 
373-85     Harmon  v.  S.,  166  Ala.  28,  52 
S.  348. 

A  receipted  biU  admissible  to  show 
payment  and  to  fix  date  of  transaction. 
Banks  v.  Warner,  '85  Conn.  613,  74  A. 
325,  cit.  Bradley  t>.  Gorham,  77  Conn. 
211,  58  A.  698,  66  L.  R.  A.  934. 
373-86  Cobb  v.  S.,  11  Ga.  App.  52, 
74  S.  E.  702;  Johnston  v.  Spoonheim, 
19  N.  D.  191,  123  N.  W.  830. 
374-87  Ala.  City  G.  &  A.  R.  Co.  1>. 
Heald,  168  Ala.  636,  53  S.  162;  Farring- 
ton  V.  Cheponis,  82  Conn.  258,  73  A. 
139;  S.  V.  Major,  134  La.  774,  64  S. 
710;  S.  V.  Kimmel,  156  Mo.  App.  461, 
137  S.  W.  329;  Netterfield  v.  R.  Co., 
129  App.  I>iv.  56,  113  N".  Y.  S.  434. 
Evidence  inadmissible. — MacKenzie  v. 
Barrett,  148  HI.  App.  414;  S.  r.  Little, 
228  Mo.  273,  128  S.  W.  971;  Luttrell 
r.  Parry  (Tex.  Civ.),  129  S.  W.  865. 
377-94  Bovd  r.  S.,  57  Tex.  Cr.  250, 
123  S.  W.  393  (statement  just  prior 
to     interrupting     religious     meeting); 
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nuft  V.  S.,  51  Tex.  Cr.  550.  103  S.  W. 
629. 

378-96  Miller  r.  Bank,  52  In.l.  App. 
5,  100  X.  E.  119;  Mulli^'an  r.  C,  144  Kv. 
246,  137  S.  W.  1062;  McCrimmon  r.  ^^u^- 
ray,  43  Mont.  457,  117  P.  73;  Liftieri 
V.  Freda,  241  Pa.  21,  88  A.  82;  Xavlor 
V.  Parker  (Tex.  Civ.),  139  S.  W.  93; 
Huflson  V.  Slate,  53  Tex.  Civ.  453,  117 
S.  W.  469,  cU.  the  text;  S.  v.  Eyder,  80 
Yt.  422,  68  A.  652. 
379-1  Louisville  &  N.  E.  Co.  v. 
Grimes   (Ala.),   63   S.  554;   Harris   r.  S., 

177  Ala.    17,    59    S.    205;    Storv    r.    S., 

178  Ala.  98,  59  S.  480  (rape);  King 
r.  Thompson  Co.  (Tnd.  App.),  104  N.  E. 
106;  Duke  v.  Graham  (la.),  143  N.  W. 
817;  Purvear  v.  Ould,  '81  S.  C.  456,  62 
S.  E.  863. 

Car  repairer's  statements  conferninpr 
the  comlition  of  a  i-ar  made  while  he 
was  inspecting  it.  Owenshoro  Citv  R. 
Co.  V.  Bowland,  152  Ky.  175,  153  S.  W. 
206. 

Accompanying  the  signing  of  a  written 
statement.  Swearingen  v.  Bray  (Tex. 
Civ.),  157  S.  W.  953. 
381-5  S.  V.  Evder,  80  Vt.  422,  68  A. 
652;  Fife  V.  Gate,  85  Vt.  418,  82  A. 
741. 

381-6  Mav  r.  V.  S.,  157  Fed.  1,  86 
C.  C.  A.  575;  In  re  Gleason's  Est.,  164 
Cal.  756,  130  P.  872;  P.  r.  Petruzo,  13 
Cal.  App.  569,  110  P.  324;  O'Connor 
Co.  V.  Gillaspv,  170  Tnd.  428,  83  N.  E. 
738;  Sumwalt  Ice  Co.  r.  Ice  Co.,  114 
Md.  403,  80  A.  48;  Barker  v.  Ins.  Co., 
163  X.  C.  17.5,  79  S.  E.  424. 
382-8  Ehrhardt  r.  P.,  51  Colo.  20.-1. 
117  P.  164;  Winn  v.  Coal  Co.,  156  111. 
App.  179.  See  Legris  v.  Marcotte,  129 
111.   App.   67. 

383-10     Craddock    r.   TValden    (Ala.). 
63   S.  534;   Lockhart  r.  S.,  53  Tex.  Cr. 
5*^.  Ill   S.  W.   1024,  quot.  the  text. 
383-11     Johnston  r.  S..  101  Miss.  397, 
58  S.  97;  Young  r.  Beveridge,  SI   Xeb. 
ISO,  115  N.  W.   766;   Brauer   r.  R.  Co.. 
131    App.  Div.  682.  116  X^  Y.  S.  59;  S. 
r.  l?vder,  80  Vt.  422,  68  A.  652. 
385-16     S.   v.  Briggs,   122  Minn.  493, 
142    N.    W.    823;    Jafi'e    v.    Nagel,    114 
N.   Y.    S.    905;    Gowans   V.   S.,   64   Tex. 
Cr.  401,  11.-.  S.  W.  614. 
Accompanying  execution  of  probate  and 
in  explanation  of  the  same.     Cannon  r. 
Baker,  97  S.  C.  116.  81   S.  E.  47S. 
On  a  prosecution  for  larceny  of  a  steer 
conversation    of    defendant     with     wit- 
ness   touching    the    steer    whilst    being 
driven  into  the  market.    "These  dec- 


larations were  made  at  a  time  when 
there  was  no  reason  to  supjpose  that 
they  were  being  manufactured  for  the 
purpose  of  exculpation.  They  were  not 
self-serving'  declarations,  within  the 
true  meaning  of  that  principle  of  the 
law.  They  were  explanatory  of  the 
custody  or  possession  then  had  by  tho 
ajii.ellant  whilst  driving  the  steers  into 
market."  Johnston  i\  8.,  101  Miss.  397, 
58  S.  97. 

385-17  Horton  t\  Stone,  32  R.  T.  499, 
SO  A.  1;  Glover  r.  Co.,  78  S.  C.  502,  59 
S.  E.  526;  Xational  State  Bk.  r.  Rick- 
etts  (Tex.  Civ.),  152  S.  W.  646;  Dun- 
lap  V.  Broyles  (Tex.  Civ.),  146  S.  W. 
578;  Missouri,  etc.  R.  Co.  r.  Gober  (Tex, 
Civ.),  125  S.  W.  383;  Xorthern  M.  Co. 
r.  Schultz,  56  Wash.  393,  in.l  P.  850 
(may  constitute  delivery). 
386-21  X'apier  v.  Elliott,  152  Ala. 
248,  44  S.  552,  also  statement  of  scriv- 
ener. 

386-23  Robertson  r.  Kennedv,  152 
Mich.  553,  116  X.  W.  413. 
387-32  Mcintosh  r.  Fisher,  125  111. 
Ai'p.  511,  declarations  of  deceased 
grantor  before  and  after  delivery,  ad- 
missible. 

388-37  Poole  r.  Comrs.,  9  Del.  Ch. 
192.   SO   A.   683. 

388-40  Beaufort  Land,  etc.  Co.  t>. 
Xow  River  Lumb.  Co.,  86  S.  C.  358, 
68  S.   E.    iv:,7. 

In  Ben  Bow  r.  Harvin,  92  P.  C.  180, 
75  S.  E.  414.  it  was  held  that  "dec- 
larations of  the  trustees  and  their  in- 
structions to  the  surveyor  at  the  time 
of  the  first  ilivisio«  were  admissible 
as  part  of  the  res  gestae.  They  were 
explanatory  of  their  acts.  But  neither 
the  acts  nor  the  declarations  of  the 
trustees  who  made  the  second  division, 
over  20  years  afterwards,  were  compe- 
tent as  evidence  to  affect  the  rights 
which  had  vested  under  the  first  di- 
vision. " 

389-41  Holden  r.  Cantrell,  88  S.  C. 
281,  70  S.  E.  815;  Steves  r.  Smith,  49 
Tex.  Civ.  126,  107  S.  W.  141. 
Attempts  to  sell  by  one  in  possession. 
Owen  r.  Moxon,  167  Ala.  615,  52  S. 
527. 

Declarations  which  relate  to  the  matter 
of  the  possession  may  be  admitted  a3 
l^art  of  the  res  gestae,  yet  they  must 
be  confined  to  that  subject;  and  those 
which  relate  to  the  origin  of  the  title, 
or  to  the  contract  under  which  pos- 
session is  held,  or  to  tho  mode  or  man- 
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ner  of  payment,  or  other  independent 
facts,  should  be  excluded.  In  re  Klehr's 
Will,  147  Wis.  653,  133  N".  W.  1105. 
389-42  Owen  v.  Moxon,  167  Ala. 
615,  52  S.  527;  K  W.  B.  Co.  v.  Dicken, 
13  Cal.  App.  689,  110  P.  591;  Minor  v. 
Burton,  228  Mo.  558,  128  S.  W.  964. 
The  rule  in  Missouri  is"  thus  put  in 
Dunlap  V.  Griffith,  146  Mo.  294,  47  S. 
W.  920:  "As  to  the  admission  and  ex- 
clusion of  evidence,  the  court  correctly 
ruled  that  Henry  Griffith's  declarations 
were  inadmissible  because  he  was  not 
in  possession  of  the  land  when  the  pro- 
posed declarations  were  made,  and  the 
statements  of  Daniel  Griffith  assert- 
ing title  while  in  possession  were  ad- 
missible as  verbal  acts  tending  to  char- 
acterize his  possession.  Burgert  v. 
Borehert,  59  Mo.  80;  Eailroad  V.  Clark, 
68  Mo.  371;  Lemmon  v.  Hartsook,  80 
Mo.  13;  Miss.  Co.  v.  Vowels,  101  Mo. 
255  (14  S.  W.  282),"  followed  in  Al- 
len V.  Morris,  244  Mo.  357,  148  S.  W. 
905. 

389-43  Barfield  v.  Evans  (Ala.),  65 
S.  928;  Kimball  V.  Edwards,  91  Kan. 
298,  137  P.  948;  Wipperman  Mercan- 
tile Co.  V'.  Bobbins,  23  N.  D.  208,  135 
N.  W.  785,  cit.  this  text;  Eagan  v.  Bank, 
38  Okla.  65,  131  P.  1093.  See  also 
Boozer  v.  Jones,  169  Ala.  481,  53  S. 
1018. 

390-49  See  Mason  v.  S.,  171  Ind.  78, 
85  N.  E.  776. 

391-52  Baltimore  &  O.  E.  Go.  v. 
Thornton,  188  Fed.  868,  110  C.  C.  A. 
502;  Maddox  r.  Newton,  4  Ala.  App. 
454,  58  S.  934;  St.  Louis  &  S.  F.  E. 
Co.  V.  Sutton,  169  Ala.  389,  55  S.  989; 
Wilhite  V.  Fricke,  169  Ala.  76,  53  S. 
157;  Lewy  Art  Co.  v.  Agricola,  169  Ala. 
60,  53  S.  145;  Birmingham  So.  E.  Co. 
•y.  Fox,  167  Ala.  281,  52  S.  889;  Alabama 
S.  &  W.  Co.  t\  Tallant,  165  Ala.  521, 
51  S.  835;  Long  V.  Cummings,  156  Ala 
577,  47  S.  109;  Morris  v.  McClellan,  154 
Ala.  639,  45  S.  641;  Neidy  v.  Little- 
john,  146  la.  355,  125  N.  W.  198;  C.  f. 
McGarvey,  158  Ky.  570,  165  S.  W.  973; 
P.  V.  Emmons,  178  Mich.  126,  144  N.  W. 
479;  Smith  V.  Ev.,  155  Mich.  466,  119 
N.  W.  640,  cit.  the  text;  Tucker  v.  S. 
(Miss.),  60  S.  65;  S.  v.  Anderson,  252 
Mo.  83,  158  S.  W.  817;  Carmichael  r. 
Co.,  162  N.  C.  333,  78  S.  E.  507;  Sig- 
mon  f.  Shell,  165  N.  C.  582,  81  S.  E. 
739;  Ty.  v.  Leslie,  15  N.  M.  240,  106 
P.  378;  C.  v.  Henderson,  242  Pa.  372, 
89  A.  567;  Eobinson  r.  Morris,  30  E.  T. 
132,    73    A.    611;    Smithson    v.    S.,    124 


Tenn.  218,  137  S.  W.  487;  Stevens  V. 
S.  (Tex.  Cr.),  150  S.  W.  944;  Barber 
V.  S.,  64  Tex.  Cr.  96,  142  S.  W.  577; 
Boardman  v.  Woodward  (Tex.  Civ.), 
118  S.  W.  550;  Missouri,  etc.  E.  Co. 
r.  Johnson  (Tex.  Civ.),  126  S.  W.  672; 
S.  V.  Hazzard,  75  Wash.  5,  134  P.  514; 
Zwietusch  v.  Luehring,  156  Wis.  96,  144 
N".  W.  257.  See  Goldschmidt  f.  Ins. 
Co.,  134  App.  Div.  475,  119  N.  Y.  S. 
233. 

All  acts  of  co-conspirator  in  procuring 
an  abortion  done  in  furtherance  of  the 
offense  admissible  as  part  of  the  res 
gestae.  S.  v.  Moeller,  24  N.  D.  165,  138 
N.  W.  981.  See  vol.  1,  p.  63,  n.  65. 
Where  jerking  of  car  was  alleged  cause 
of  accident  to  plaintiff,  it  may  be  shown 
that  plaintiff's  husband,  who  was  at 
the'  time  on  the  car  steps,  was  jerked 
off.  Birmingham,  etc.  Co.  v.  Glenn 
(Ala.),  60  S.  111.  See  also  vol.  12,  p. 
134,  n.  86,  and  "Ees  Gestae,"  p.  347. 
Want  of  consent  to  acts  of  intercourse, 
admissible  as  part  of  the  res  gestae 
of  the  rape.  Boyd  v.  S.  (Tex.  Cr.), 
163  S.  W.  67.  See  vol.  10,  p.  589. 
Where  the  charge  is  for  keeping  as  well 
as  for  setting  up  gambling  devices  de- 
scribed, and  necessarily  implies  a  per- 
iod and  lapse  of  time  in  the  commis- 
sion of  the  crime  so  as  to  make  it  a 
continuing  offense,  any  facts  and  cir- 
cumstances connected  with  the  place 
where  the  gambling  device  is  kept 
during  such  time,  tending  tO'  prove  the 
charge,  or  concerning  the  conduct  of 
the  defendant  in  the  management  of 
such  device,  or  any  other  gambling 
device  in  the  same  room  or  place  and 
conducted  as  a  part  of  the  same  plan 
or  scheme,  should  be  admitted  in  evi- 
dence. S.  V.  Jackson,  242  Mo.  410,  146 
S.  W.  1166. 

Prosecution  for  sale  of  liquor. — Dulin 
V.  S.,  52  Tex.  Cr.  442,  108  S.  W.  696. 
All  circumstances  showing  nature  and 
force  of  explosion.  —  Knight  i\  Don- 
nelly, 131  Mo.  App.  152,  110  S.  W.  687. 
392-53  Personal  injuries  sustained 
at  time  in  question  may  be  proved  as 
tending  to  show  circumstances  con- 
nected with  act,  though  they  may  not 
be  cause  for  damage  under  pleadings. 
Posener  v.  Harvey  (Tex.  Civ.),  125  S. 
W.  356. 

392-56  Eidgell  v.  S.,  1  Ala.  App.  94, 
55  S.  327;  P.  v.  Jones,  12  Cal.  App. 
129,  106  P.  724;  Chicago  T.  Co.  r. 
Mahoney,  230  111.  562,  82  N.  E.  868; 
Kennedy    v.    Borah,    157    111.    App.   90; 
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jPoweil  V.  E.  Co.,  229  Mo.  246,  129 
S.  W.  963;  Leg^ett  v.  Exp.  Co.,  157 
Mo.  App.  108,  1.37  S.  W.  893;  S.  V. 
Morris,  58  Or.  397,  114  P.  476;  S.  V. 
Hatch,  63  Wash.  617,  116  P.  286. 
Upon'  an  inquiry  as  to  tlie  state  of 
mind,  or  disposition  of  a  person  at  any 
})articular  period,  his  acts  and  declara- 
tions are  admissible.  Home  Bank.  & 
Co.  r.  Baum,  85  Conn.  383,  82  A.  970.  . 
The  admission  in  evidence  by  the  trial 
court  of  a  conversation  between  the 
conductor  who  lifted  the  plaintiff's 
commutation  ticket  and  a  man  named 
Smith,  and  which  took  place  in  the 
presence  of  the  plaintiff  at  the  time 
when  his  ticket  was  taken  up,  was  a 
part  of  the  res  gestae  and  was  prop- 
erly admitted.  Harris  v.  E.  Co.,  82  N. 
J.  L.  456,  82  A.  881. 
393-57  Lewis  v.  S.,  178  Ala.  26,  59 
S.  577;  Tlightower  v.  S.,  9  Ga.  App.  236, 
70  S.  E.  1022;  O'Connor  r.  Gillaspy, 
170  Ind.  428,  83  N.  E.  738;  Andrews  v. 
C.  Co.,  154  Wis.  82,  142  X.  W.  487. 
393-58  American  Mfg.  Co.  v.,  Bige- 
low,  188  Fed.  34,  110  C.  C.  A.  77; 
Ala.  G.  S.  E.  Co.  v.  Arrington,  1  Ala. 
App.  385,  56  'S.  78;  Huckabee  v.  S., 
168  Ala.  27,  53  S.  251;  Plefka  r.  Ev., 
155  Mich.  53,  118  N.  W.  731;  Hawkins 
r.  U.  S.,  3  Okla.  Cr.  651,  108  P.  5(51  ; 
Eobinson  v.  Morris,  30  E.  I.  132,  73 
A;  611;  S.  r.  Harris  (E.  I.),  69  A.  506; 
Lemons  v.  S.,  59  Tex.  Cr.  299,  128  S.  W. 
416;  Gardner  v.  S.,  56  Tex.  Cr.  594,  120 
S.  W.  895;  Jaureque  v.  S.,  55  Tex.  Cr. 
221,  116  S.  W.  809;  Eoma  r.  S.,  55 
Tex.  Cr.  344,  116  S.  W.  598;  South 
Tacoma  F.  &  T.  Co.  v.  Co.,  50  Wash. 
686,  97  P.  970;  Segerstrom  i'.  Lawrence, 
64  Wash.  245,  116  P.  876. 
Arrest  of  motorman  at  time  of  acci- 
dent, shown,  and  cause  and  reason 
therefor.  Chicago  Citv  E.  Co.  r.  Eed- 
dick,  139  HI.  App'.  160. 
394-59  McMahon  r.  E.  Co.,  143  111. 
App.   608. 

Declarations  ty  other  participants,  ad- 
missible. S.  r.  Jones,  77  S.  C.  385,  58 
S.   E.   8,   riot. 

395-61  Young  v.  S.,  149  Ala.  16,  43 
S.  100;  P.  V.  Jones,  160  Cal.  358,  117 
P.  176;  Farley  v.  E.  Co.,  53  111.  App. 
493;  Allen  r.  E.  Co.,  143  Ky.  723,  137 
S.  W.  230;  S.  r.  Terrv,  128  La.  680.  .55 
S.  '15;  Seaboard  A.  L.  E.  Co.  /'.  Phil- 
lips. 108  Md.  285,  70  A.  232;  Lockard 
r.  Van  Alstvne,  155  Mich.  507.  120  N. 
W.  1;  Cooper  r.  S.,  123  Tenn.  37,  138 
S.    W.    826;    Eoma    v.   S.,    55    Tex.    Cr. 


344,  116  S.  W.  59S;  Egglcston  r.  S., 
59  Tex.  Cr.  .542,  128  S.  W.  1105;  Cro- 
meenes  r.  E.  Co.,  37  Utah  47.5,  109  P. 
15;  Palmer  v.  Smith,  147  Wis.  70,  132 
N.  W.  014. 
396-62     S.  V.  Kennedy,  207  Mo.  528, 

100  S.   W.  57. 

397-63  Woodward  r.  S.,  58  Tex.  Cr. 
412.  126  S.  W.  271.  See  Majors  r.  S., 
58  Tox.  Cr.  39.  124  S.  W.  663. 
398-68  Atlantic,  etc.  E.  Co.  v.  Cros- 
by, 53  Fla.  400,  43  S.  318  (declaration 
of  mother  of  plaintiff  assuming  blame 
for  accident);  Smith  v.  Ey.,  155  Mich. 
466,  119  N.  W.  640. 
399-71  ]\rontgomerv  T.  Co.  v.  Fitz- 
patrick,  149  Ala.  511,  43  S.  136,  9  L. 
E.  A.  (N.  S.)  851.  See  vol.  11,  p.  805, 
n.  65,  and  supplement  thereto. 
399-73  Eath1>un  r.  White.  157  Cal. 
248,  107  P.  309;  Hertz  v.  E.  Co..  154 
111.  App.  80;  Sterns  C.  Co.  v.  Evans, 
33  Ky.  L.  E.  7.55.  Ill  S.  W.  308; 
Heiberger  i\  Co.,  133  Mo.  App.  452; 
113  S.  W.  730;  Kansas  Citv,  etc.  R. 
Co.  V.  Young.  50  Tex.  Civ.  610,  111 
S.   W.   764. 

399-74  Hall  v.  S..  7  Ga.  App.  115. 
66  S.  E.  390;  Bennett  r.  C.  1.33  Kv 
452,  118  S.  W.  332;  S.  r.  Blount,  124 
La.  202,  50  S.  12;  S.  r.  Svlvestcr,  40 
Mont.  76.  105  P.  86;  Trimble  r.  S., 
57  Tex.  Cr.  439,  125  S.  W.  40;  Hines 
V.  S..  57  Tex.  Cr.  216.  123  S.  W.  411. 
400-75  P.  V.  Courtright.  10  Cal.  App. 
522,  102  P.  542;  S.  r.  Hogan,  145  la. 
352,  124  N.  W.  178;  Parrish  v.  C,  136 
Kv.  77,  123  S.  W.  339. 
400-76  S.  r.  Werner,  128  La.  1.  54 
S.  402;  Compton  v.  S.  (Tex.  Cr.).  148 
S.  W.   580. 

Distinct  crime  committed  b.v  defend- 
ant's conqianion  elsewhere,  inadmissi- 
ble. P.  r.  Edwards,  13  Cal.  App.  551, 
110  P.  342. 

4<M>-78  Kennedy  r.  S.  (Ala.).  62  S 
49;  Granberrv  r.  "S.  (Ala.),  62  S.  .52; 
Mav  r.  Com.".  153  Kv.  141,  154  S.  W. 
1074;  P.  r.  Eogers,  192  N.  Y.  .331.  85 
N.  E.  135;  Nelson  r.  S..  51  Tex.  Cr.  349, 

101  S.  W.  1012.  See  also  vol.  6,  p.  613, 
n.  53. 

401-79  S.  r.  Baker.  209  Mo.  444,  108 
S.  W.  6;  P.  r.  Morse,  196  N.  Y.  306, 
89  N.  E.  816;  Jenkins  r.  S..  59  Tex. 
Cr.  475.  128  S.  W.  1113;  Fay  r.  S..  52 
Tex.  Cr.  TS5.  107  S.  W.  .55;  Knight  r. 
S..  55  Tex.  Cr.  243,  116  S.  W.  56. 
402-83  P.  r.  Kafoury,  16  Cal.  App. 
718,  117  P.  9.38:  Vanliooser  v.  S.,  55 
Tex.   Cr.   114,   113   S    W.   285. 
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402-86     Eenfroe    v.    S.,    84    Ark.    16, 

104  S.  W.  542   (second  assault  on  same 

person);   P.  v.  Eardin,  255  111.  9,  99  N. 

E.  59. 

402-87     P.    V.    Cahill,    li     Cal.     App. 

685,  106  P.  115;  S.  r.  Willette,  46  Mont. 

326,    127    P.    1013;    P.    V.    Colmey,    117 

App.    Div.   462,    102   N.   Y.   S.    714,    18S 

N.  Y.  573,  80  N.  E.  1115.     See  vol.  8, 

p.  132. 

403-88     S.  V.  Flynn  (Mo.),  167  S.  W. 

516;   Tabor  v.  S.,  52  Tex.  Cr.  387,  107 

S.   W.    1116    (fact  other   articles   taken 

from  person   robbed  and  had   not  been 

recovered,  shown).     See  vol.  11,  p.  466. 

403-90     P.    V.    Piner,    11     Cal.     App. 

542,  105  P.  780;  Doyle  v.  S.,  59  Tex.  Cr. 

39,  126  S.  W.  1131. 

403-91     Nunn  v.  S.,   60  Tex.   Cr.    86, 

131    S.   W.    320. 

403-92     Vanhooser  t\  S.,  55  Tex.  Cr. 

114,  113  S.  W.  285. 

403-93     Bishop    v.    S.    (Ala.),    61    S. 

820;    Redden   r.  S.,  7  Ala.  App.  33,  60 

S.  992;   Chestnut  v.  S.,  7  Ala.  App.  72, 

61   S.   609;    P.   V.  Cipolla,   155   Cal.  224, 

100  P.  252;  P.  V.  Brewer,  19  Cal.  App. 
742,  127  P.  808;  S.  v.  Perrv,  124  La. 
931,  50  S.  799;  S.  V.  Baker,  209  Mo. 
444,  108  S.  W.  6;  Hart  v.  S.  (Tex.  Cr.), 
154  S.  W.  553.  See  also  "Homicide," 
p.  610. 

That  defendant  "was  using"  the 
premises  at  time  of  the  killing  admissi- 
ble as  part  of  the  res  gestae.  Parsons 
V.  S.  (Ala.),  60  S.  864.  See  vol.  6,  p. 
610. 

That  deceased  was  at  time  possessed  of 
premises  where  killing  occured,  compet- 
ent in  explanation  of  his  presence 
there.  Kennedv  v.  S.  (Ala.),  62  S.  49. 
See  vol.  6,  p.  610. 

That  defendant  and  family  were  in 
their  own  home  just  prior  to  the  kill- 
ing when  deceased  used  the  alleged  in- 
sulting language,  may  be  shown.  Bailey 
r.  S.  (Ala.  App.),  65" S.  422. 
That  the  homicide  took  place  in  a 
"booze  n'oint"  may  be  shown.  Fowler 
V.  S.,  '8  bkla.  Or.  130,  126  P.  831.  See 
vol.  6,  p.  610. 
404-94     Lahue  v.  S.,  51  Tex.  Cr.  159, 

101  S.  W.  1008. 

404-96     Fleming   v.   S.,   150   Ala.    19, 

43  S.  219. 

404-97     MeCombs  v.   S.,   151    Ala.   7, 

43  S.   965;   McCoy  v.   S.,  91   Miss.   257, 

44  S.  814  (no  conspiracy  need  be 
shown). 

405-98  See  Morello  v.  P.,  226  HI.  388, 
80  N.  E.  903. 


405-99  Newman  v.  S.,  160  Ala.  102, 
49  S.  786;  Hall  v.  S.  (Ala.  App.),  65 
S.  427;  S.  V.  Bernard,  132  La.  463,  61 
S.  528;  Wynne  V.  S.,  59  Tex.  Cr.  126, 
127  S.  W.  213. 

Request   of   bystander    that    defendant 
"give  it  to  him  over  the  head"  admis- 
sible.    Parker  r.  S.   (Ala.  App.),  65  S. 
90.     See  vol.  6,  p.  621. 
405-1     S.   V.  Buck,  88  Kan.  114,  127 
P.    631;    S.   V.   Perry,    124   La.    931,    50 
S.  799,     See  vol.  6,  p.  610. 
Statements  of  third  person  to  deceased 
just  prior  to   homicide.     Hull  v.  S.,  50 
Tex.  Cr.  607,  100  S.  W.  403. 
406-2     Kirklin  v.  S.,  168  Ala.  83,  53 
S.  253. 

406-3  Deal  v.  S.,  82  Ark.  58,  100 
S.  W.  75  (remote  threats,  not  shown  to 
refer  to  deceased,  inadmissible) ;  S.  v. 
Perry,  124  La.  931,  50  S.  799;  S.  v. 
Kelleher,  224  Mo.  145,  123  S.  W.  551. 
406-4  Pate  v.  S.,  150  Ala.  10,  43  S. 
343  (actions  of  accused  immediately 
after  homicide) ;  Harris  v.  S.,  8  Ala. 
App.  33,  62  S.  477;  P.  r.  Cipolla.  155  Cal. 
224,  100  P.  252;  S.  V.  Rutledge,  135  la. 
581,  113  N.  W.  461  (declarations  of 
defendant  admisible  though  favorable 
to  himself);  S.  v.  Simon,  131  La.  520, 
59  S.  975;  S.  V.  Easco,  239  Mo.  535,  144 
S.  W.  449;  S.  V.  Spivey,  151  N.  C.  676, 
65  S.  E.  995;  Hawkins  r.  U.  S.,  3  Okla. 
Cr.  651,  108  P.  561;  U.  S.  i\  David,  3 
Phil.  Isl.  128;  S.  V.  Harris  (E.  I.),  69 
A.  506  (assault  with  deadly  weapon) ; 
Luttrell  V.  S.  (Tex.  Cr.),  157  S.  W.  157; 
Irving  V.  S.  (Tex,  Cr.),  156  S.  W.  641; 
Keeton  v.  S.,  59  Tex.  Cr.  316,  128  S. 
W.  404  (by  third  person  just  after  leav- 
ing room  where  killing  occurred) ;  Bice 
V.  S.,  51  Tex.  Cr.  133,  100  S.  W.  949; 
Graves  v.  S.,  58  Tex.  Cr.  42,  124  S.  W. 
676  (fifteen  minutes  after) ;  Wvnne  v. 
S..  59  Tex.  Ct.  126,  127  S.  W.  213. 
407-5  Phillips  v.  S.  (Ala.  App.),  65 
S.  444;  Monarch  L.  Co.  v.  Luck  (Ala.), 
63  S.  656;  Martinez  v.  P.,  55  Colo.  51, 
132  P.  64;  Gibbons  v.  S.,  137  Ga.  786, 
74  S.  E.  549;  Magan  v.  C.  (Kv.),  119  S. 
W.  734;  P.  V.  Sartori,  168  Mich.  308, 
134  N.  W.  200;  Mayhew  r.  S.  (Tex. 
Cr.),  155  S.  W.  191.  Comp.  Derden  v. 
S.,  56  Tex.  Cr.  396,  120  S.  W.  485.  See 
vol.  6,  p.  622,  n.  82. 
Intoxicated  condition  of  deceased  some 
months  subsequent  to  the  shooting  and 
two  weeks  prior  to  his  death  not  admis- 
sible. Hooten  v.  S.  (Ala.  App.),  64  S. 
200.    See  vol.  6,  p.  610. 
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408-9     Hamburg    Bk.    v.    George,    92 

Ark.   472,    123    S.   W.   654;    Schwartz    v. 

Neighbors,    12    Cal.    App.    595,    108    P. 

51. 

408-11     Hamburg     Bk.     v.     George, 

supra;    Bateholler    v.   Whittier,   12   Cal. 

App.    262,    107    P.    141;    S.    v.   Murphy, 

17  N.  D.  48,  115  X.  W.  84. 

408-13     Moore   v.   Moore,    151   N.   C. 

555     66   S.   E.    598;    Chilcott  V.   Co.,   45 

AVash.  148,  88  P.  113. 

409-15     In    action    for    commissions. 

Fritz    V.    Co.,    136    la.    i?99,    114    N.    W 

410-18     In     re     Dowell's     Est.,     152 

Mich.  ]94,  115  N.  W.  972. 

410-22     Eeeve   v.  Ness   (la.),  135  N. 

W.    575;    Gulf,    etc.    B.    Co.    v.    Batte 

(Tex.   Civ.),  107  S.  W.   632    (statement 

of  buyer   to  third  person,   immediately 

after  'sale,    he    had    bought    cattle   for 

s])eeified   price,   res  gestae). 

Statement    by    broker    to    third    party 

may    be    proved    in    actions   by    former 

against   his   principal.     Jaffa  v.   Nagel, 

114  N.  Y.   S.   905. 

411-28     Goetz  v.  Bk.,  23  N.  D.   643, 

138  N.  W.  10. 

412-31  Statements  immediately  pre- 
ceding collision  of  boats.  The  Theodore 
Roosevelt,  154  Fed.  155;  Multnomah 
Countv  V.  Co.,  49  Or.  204,  89  P.  389. 
412-34  Hibbard  v.  U.  S.,  172  Fed. 
66,  96  C.  C.  A.  554;  Magruder  v.  Mont- 
gomerv,  33  App.  Cas.  (D.  C.)  133. 
413-36     Davidson  v.  Lee  (Tex.  Civ.), 

139  S.  W.  904. 

413-37     Lacks   v.   Bk.,   204   Mo.   455, 

102  S.  W.  1007. 

414-45     Keel    f.    Ins.    Co.,    20    Okla. 

195,    94    P.    177;    Cobb   r.   Dunlevie,    63 

W.  Va.  398,  60  S.  E.  384.     See  Helbig  v. 

Ins.    Co.,    234    111.    251,    84    N.    E.    897; 

Moritz  V.  Herskovitz,  46  Wash.  192,  89 

P.  560. 

416-51  Ernst  v.  Ganahl,  166  Cal. 
493,  137  P.  256. 

416-52  Book  entries  made  in  pres- 
ence of  parties,  admissible.  Wiggins  v. 
Wilson,  123  111.  App.  663. 
Field  notes,  made  by  same  surveyor  in 
coiiiipction  with  a  series  of  surveys,  ad- 
missible as  part  of  res  gestae.  State  i;. 
Tumb.  Co.  (Tex.  Civ.),  159  S.  W.  391. 
417-54  See  St.  Louis,  etc.  E.  Co.  v. 
Watkins,  45  Tex.  Civ.  321,  100  S.  W. 
162. 

418-58  Southern  R.  Co.  r.  Hardin, 
1  Ala.  App.  277,  55  S.  270:  New  Con- 
nellsville  C.  &  C.  Co.  r.  Kilgore,  162 
Ala.    642,    50    S.    205;    Cedartown    v. 


Brooks,  2  Ga.  App.  583,  59  S.  E.  S36; 
Chicago  C.  R.  Co.  r.  Mauger,  128  111. 
App.  512;  Vernon  r.  Assn.  (la.),  138 
N.  W.  696;  Patton  r.  Town,  133  la.  650, 
110  N.  W.  1032;  St.  Louis,  etc.  E.  Co. 
r.  Chaney,  77  Kan.  276,  94  P.  126 
(verbal  acts) ;  Fc<leral  B.  Co.  f.  Reeves, 
77  Kan.  Ill,  93  P.  627;  Geiselman  v. 
Schmidt,  106  Md.  580,  68  A.  202;  Nixon 
r.  R.  Co.,  79  Neb.  550,  113  N.  W.  117; 
Dublin  G.  &  E.  Co.  r.  Frazier,  46  Tex. 
Civ.  288,  103  S.  W.  197;  El  Paso,  etc. 
R.  Co.  V.  Polk,  49  Tex.  Civ.  269,  108  S. 
W.  761;  Travelers'  Assn.  v.  Roth  (Tex. 
Civ.),  108  S.  W.  1039;  Runnells  r.  R. 
Co..  49  Tex.  Civ.  150,  107  S.  W.  647; 
Sheldon  V.  Wright,  80  Vt.  298,  67  A. 
807. 

418-59     Schock  v.  Cooling,  175  Mich. 
313,   141  N.  W.  675;   St.  Louis,  etc.  R. 

Co.    V.   Garber    (Tex.   Civ.),    108    S.   W. 

742. 

418-60     Watson     v.    Kentucky,     etc. 

Co.,  137  Kv.  619,  129  S.  W.  341. 

419-61     Harrison   v.   U.   S.,   200   Fed. 

662,  119  C.  C.  A.  78. 

420-62     Soulevret    i\    Coal    Co.,    161 

111.  App.  60;  Carter  v.  S.,  172  Ind.  227, 

87  N.   E.    1081;   Lewis  v.   Co..   135   Ky. 

611,   117   S.   W.   278;    Hutchinson    v.   S., 

58   Tex.  Cr.  228,  25  S.  W.  19. 

420-63     Dubois   v.  Luthmers,   147  la. 

315.  126  N.  W.  147. 

422-70     Foster   r.   Shepherd,   258   HI. 

164,  101  N.  E.  411. 

423-74     Cent,   of  Ga.   v.  Bell    (Ala.), 

65    S.   835. 

425-81     Hvvonen    r.    Co..    103    Mmn. 

331,  115  N.  W.  161;  St.  Louis,  etc.  R. 

Co.    t'.    Watkins,   45  Tex.   Civ.   321,   100 

S.  W.  162. 

425-82     Conklin  f.  R.  Co.,  196  Mass. 

30"    '82   N.  E.  23.     See  Chicago  T.  Co. 

r. 'Brethauer,    223    HI.    521,    79    N.    E. 

287.  ,^    ^ 

425-83     Markham  r.  Loveland   (Or.), 

138  P.  483.     See  Conklin  r.  R.  Co.,  196 

Mass.  302,  82  N.  E.  23. 

425-85  Cvborowski  v.  Transit  Co., 
179  Fed.  440,  102  C.  C.  A.  586;  W.  U. 

T.  Co.  V.  West,  165  Ala.  399,  51  S. 
740;  Turner  r.  Min.  Co.,  156  111.  App. 
60;  Ft.  Wavne,  etc.  Co.  v.  Crosbie,  169 
Ind.  281,  81  N.  E.  474,  13  L.  R.  A. 
(N  S.)  1214;  Meier  v.  Johnson,  136 
la  302.  Ill  N.  W.  420;  Moseley  r.  Co., 
33  Kv.  L.  R.  110,  109  S.  W.  306;  Uni- 
ted R.  Co.  V.  Cloman,  107  Md.  681,  69 
A.  379:  Zart  r.  Singer,  etc.  Co.,  162 
Mich.  387,  127  N.  W.  272:  Royle  Min. 
Co.  V.  F.  &  C.  Co.,  161  Mo.  App.  185, 
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142  S.  W.  438;  Johnson  v.  Co.,  143  Mo. 
App.  441,  127  S.  W.  692;  Wagner  r. 
Brew.  Co.,  130  N.  Y.  S.  584;  Jungworth 
V.  K.  Co.,  24  S.  D.  342,  123  N.  W,  695. 
427-86  Southern  E.  Co.  v.  Eeeder, 
152  Ala.  227,  44  S.  699. 
427-87  See  Jungworth  r.  E.  Co.,  24 
S.  D.  342,  123  N.  W.  695. 
427-88  Alabama  Consol.  Coal  &  I. 
Co.  V.  Heald,  168  Ala.  626,  53  S.  162; 
Southern  E.  Co.  i/.  Lewis,  165  Ala. 
555,  51  8.  746;  Stowers  F.  Co.  v.  Brake, 
158  Ala.  639,  48  S.  89;  Kington  Coal 
Co.  V.  Aaron,  147  Ky.  480,  144  S.  W. 
371;  W.  U.  T.  Co.  v.  West,  165  Ala. 
399,  51  S.  740;  Kentucky  S.  Co.  v.  Page 
(Ky.),  125  S.  W.  170;  Cecil  P.  Co.  v. 
Nesbitt,  117  Md.  59,  83  A.  254;  Eeese 
V.  E.,  159  Mich.  600,  124  N.  W.  539; 
Fein  v.  Weir,  129  App.  Div.  299,  114 
N.  Y.  S.  426;  Mailer  v.  E.  Co.,  122  App. 
Div.  463,  106  N.  Y.  S.  784;  Steele  v. 
Lippman,  115  N.  Y.  S.  1099;  Ellifif  v. 
E.  Co.,  53  Or.  66,  99  P.  76;  Missouri, 
etc.  E.  Co.  v.  Eoss  (Tex.  Civ.),  123  S. 
W,  231;  So.  T.  &  T.  Co.  v.  Evans,  54 
Tex.  Civ.  63,  116  S.  W.  418;  Vaillan- 
court  V.  E.  Co.,  82  Vt.  416,  74  A.  99. 
428-89  Southern  T.  &  T.  Co.  v. 
Evans,  54  Tex.  Civ.  63,  116  S.  W.  418; 
Walters  v.  E.  Co.,  58  Wash.  293,  108 
P.  593  (two  hours  after). 
428-90  Missouri,  etc.  E.  Co.  v.  Eoss 
(Tex.  Civ.),  123  S.  W.  231. 
429-92  Glover  v.  Co.,  78  S.  C.  502, 
59  S.  E.  526,  statements  of  messenger 
admissible  as  res  gestae  of  delivery  of 
telegram;  otherwise  as  to  contents. 
429-93  Goehrig  r.  Stryker,  174  Fed. 
897;  Sloss-S.  S.  &  I.  Co.  r.  Bibb,  164 
Ala.  62,  51  S.  345;  Lecklieder  v.  E. 
Co.,  142  111.  App.  139;  Johnson  v.  Co., 
79  Kan.  423,  100  P.  52;  Carson  r.  Stock- 
yards Co.,  167  Mo.  App.  443,  151  S.  W. 
752;  Kenney  v.  Co.,  134  App.  Div.  859, 
119  ISr.  Y.  S.  363;  Brauer  i:  E.  Co.,  131 
App.  Div.  682,  116  N.  Y.  S.  59;  MeCon. 
nell  V.  Operating  Co.,  133  N.  Y.  S.  255; 
Eounseville  v.  Paulson,  19  N.  D.  466, 
126  N.  W.  221;  Gillespie  v.  Bk.,  20 
Okla.  768,  95  P.  220;  Fredenthal  t\ 
Brown,  52  Or.  33,  95  P.  1114;  Galves- 
ton E.  Co.  V.  Dickey  (Tex.  Civ.),  126 
S.  W.  332;  Grant  v.  E.  Co.,  54  Wash. 
678,  103  P    1126. 

430-94  Eeese  v.  E.,  159  Mich.  606, 
124  N.  W.  539;  Champlin  v.  E.  Co.,  33 
E.  I.  572,  82  A.  481. 

430-95  Miller  B.  L.  Co.  v.  Stewart, 
166  Ala.  657,  51  S.  943;  Kentucky  S. 
Co.  V.  Page  (Ky.),  125  S.  W.  170;  ken- 


ney V.  Co.,  134  App.  Div.  859,  119  N. 
Y.  S.  363  (statement  of  purpose) ;  Hen- 
derson V.  Coleman,  19  Wyo.  183,  115  P. 
439,  rehear,  denied,  115  P.  1136. 
430-96  Eouston  v.  E.  Co.,  151  Mich. 
237,  115  N.  W.  62,  eighteen  hours  prev- 
ious and  five  miles  away.  See  Conklin 
V.  E.  Co.,  196  Mass.  302,  82  N.  E.  23. 
431-99  Eouston  v.  E.  Co.,  151  Mich. 
237,  115  N.  W.  62. 

432-1  Zipperlen  v.  E.  Co.,  7  Cal. 
App.  206,  93  P.  1049;  Anderson  V.  E. 
Co.,  15  Ida.  513,  99  P.  91;  Illinois  C.  E. 
Co.  V.  Houchins,  31  Ky.  L.  E.  93,  101 
S.  W.  924;  Cincinnati,  etc.  E.  Co.  V. 
Evans,  33  Ky.  L.  E.  596,  110  S.  W. 
844;  Stone  P.  E.  Co.,  66  W.  Va.  417,  66 
S.  E.  521  (three  or  four  minutes  after). 
Engineer  in  charge  of  hoisting  ma- 
chinerv  at  mine.  Hyvonen  v.  Co.,  103 
Minii."'331,  115  N.  W.  167. 
432-2  Chesapeake  &  O.  E.  Co.  v. 
Walker's  Admr.,  159  Ky.  237,  167  S. 
W.  128. 

432-3  Colorado,  etc.  E.  Co.  v.  Mc- 
Garry,  41  Colo.  398,  92  P.  915;  Louis- 
ville, etc.  E.  Co.  V.  Davis,  32  Ky.  L. 
E.  530,  106  S.  W.  304;  International, 
etc.  E.  Co.  t\  Munn,  46  Tex.  Civ.  276, 
102  S.  W.  442  (half  hour). 
433-5  Birmingham,  etc.  E.  Co.  v. 
O'Brien  (Ala.),  64  S.  343.  See  vol.  11, 
p.  347. 

433-6  Oanhan  v.  E.  I.  Co.,  35  E.  1. 
177,  85  A.  1050.  See  vol.  12,  p.  147, 
n.  50. 

Six  or  seven  minutes  after  the  accident, 
when  the  car  was  at  a  standstill  by 
reason  of  the  accident,  and  the  plain- 
tiff was  just  being  picked  up  or  had 
just  been  picked  up.  Champlin  v.  E. 
Co.,  33  E.  I.  572,  82  A.  481. 
433-9  Chicago,  etc.  Co.  v.  Daly,  129 
111.   A])p.   519. 

433-10     Mobile  L.  &  E.  Co.  v.  Baker, 
158  Ala.  491,  48  S,  119. 
434-11     Baldwin   v.  E.   Co.,  7  Penne. 
(Del.)    81,   76   A.   1088;    Swanson   f.   E. 
Co.,  242  111.  388,  90  N.  E.  210  (four  or 
five  minutes  before  competent  to  show 
knowledge    of    presence    of    person    in- 
jured) ;    Chicago    C.   E.    Co.   v.    McDon- 
ough,  221  111.  69,  77  N.  E.  577. 
434-13     Missouri,  etc.  E.  Co.  v.  Eoss 
(Tex.  Civ.),  123  S.  W.  231. 
434-14     Walters  t\  E.   Co.,  58  Wash.' 
293,    108  P.   593,   two  hours   after. 
435-21     Denver  City  Tramway  Co.  v. 
Brumley,    51    Colo.    251,    116    P.    1051; 
United  E.  Co.  v.  Cloman,  107  Md.  681, 
69  A.  379. 
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436-26     John  H.  Radel  Co.  v.  Borches, 

147  Ky.  506,  145  S.  W.  155. 

437-31     Conklin  v.  R.  Co.,  196  Mass. 

302,  82  N.  E.  23. 

439-1     Moorman     v.     Parkerson,     127 

La.    835,    54   S.    47;    Sivley    v.    Cramer 

(Miss.),  61  S.  653. 

440-3     Contra,    Standard    Oil    Co.    v. 

V.  S.,  221  U.  S.  1,  aif.  173  Fed.  177. 


RESTRAINT  OF   TRADE 

442-11  See  McConnell  r.  Co.,  152 
Fed.  321,  81  C.  C.  A.  429. 
443-14  My  Laundry  Co.  i\  Schmel* 
inir,  129  Wis'.  597,  109  N.  W.  .540. 
443-16  That  character  of  evidence 
that  in  ordinary  penal  actions  would 
be  sufficient  to  establish  the  existence 
of  any  material  fact  will  be  sufficient 
in  a  prosecution  under  the  anti-trust 
statute.  International  Harvester  Co.^ 
1).  C,  147  Ky.  795,  146  S.  W.  12. 


REWARDS 

445-3  Sheldon  v.  Georj;e,  132  App. 
Div.  470,  116  N.  Y.  S.  969;  Rubenstein 
V.  Frost,  116  N.  Y.  S.  681;  Cou.h  r.  S., 
14  iS^.  D.  361,  103  N.  W.  942;  Broadnax 
V.  Ledbetter,  100  Tex.  375,  99  S.  W 
im.  9  L.  R.  A.  (N.  S.)  1057. 
445-4  Oldfield  t*.  Reading,  18  Pa 
Dist.  833. 

446-8  Evidence  of  what  occurred 
after  person  wanted  arrested,  irrele- 
vant under  offer  for  information  lead- 
ing to  arrest  and  conviction.  Rogers 
f.  McCoach,  120  N.  Y.  S.  (Sm. 
447-11  Invalidity  of  proclamation 
may  be  shown — as  by  proving  blank 
signed  by  governor  filled  out  by  an- 
other. Hager  r.  Sidebottom,  130  Ky 
687,  113  S.  W.  870. 


RIOT  AND  UNLAWFUL  ASSEMBLY 

452-4  Proctor  r.  S..  5  Okla.  Cr.  5.53, 
115   V.   630. 

452-5     Crov    v.    S..    4    Oa.    .Vj.p.    457, 
61    S.    E.    847;    Stanfield    r.    S.,    1     Ga. 
App.  532,  57  S.  E.  953. 
453-7     Stanfield  v.  S.,  supra. 
454-8     S.  V.  Seeley,  51  Or.  131,  94  P. 
37. 

Public  opinion  concerning  rod  flag  car- 
ried in  procession  may  be  shown  by 
testimonv  of  citizens.  P.  r.  Burman, 
154  Mich.  150,  117  N.  W.  589. 


454-9     See  vol.  11,  p.  805,  n.  65,  and 
suiifdcinent   thereto. 

455-13     See    Cherrwale    r.    Plawman, 
SO  Kan.  170,  101  P.  994. 


ROBBERY 

Eridrncc    incrimiiuttiitrj    others,    470-27. 

457-1     U.   S.    V.   Decusin,   2   Phil.  Isl. 

536;   Lipsnomb  i\  S.,  130  Wis.  23s,   109 

N.    W.    9S6.      See    McDuflfee    c.    S.,    55 

Fla.  125,  46  S.  721. 

Evidence  held  sufficient  to  support  a 
conviction.  Benson  r.  S.,  103  Ark.  87 
145  S.  W.  SS3;  P.  r.  Bovd,  16  Cal.  App 
130,  116  P.  .323;  Holland  r.  S.,  8  Ga. 
App.  202,  68  S.  E.  861;  Pirkle  r.  S., 
11  Ga.  App.  98,  74  S.  E.  709;  S.  r.  Ding- 
man,  155  la.  332,  135  X.  W.  1082:  .Tone3 
r.  S.,  64  Tex.  Cr.  510.  143  S.  W.  621; 
Robinson  v.  S..  62  Tex.  Cr.  645.  138  S. 
^W.  704;  S.  r.  Brache,  63  Wash.  396,  115 
P.  853. 

457-2  P.  r.  Deluce,  237  Til.  541,  8,3 
N.  E.  10^0.  juiiiia  facie  evidence. 
Proof  of  identity  of  foreign  coin  ad- 
mittedly in  accused 's  possession  may 
be  made  without  sjiecifying  value  or 
showing  other  particulars.  P.  r.  De- 
luce,  supra. 

458-3  See  vol.  9,  p.  260.  n.  12,  and 
sujtploment   thereto. 

458-5  S.  r.  Luhano,  31  Xev.  278,  102 
P.  260. 

Force  and  intimidation  presumed  from 
circunistaiirc's.  V.  S.  r.  Santiago,  1 
T'liil.   Isl.   71(5. 

Gun  employed  in  assault  with  intent 
to  rob  presumed  to  have  been  loaded 
and  to  have  been  dangerous.  S.  v. 
Van,  54  Or.  316,  103  P.  434. 
458-6  Henderson  r.  S.,  172  Ala.  415, 
.■5  S.   816. 

Manner  in  which  money  carried  admis- 
sible. Chafino  r.  S.  (Tex.  Cr.),  154  S. 
W.  546. 

Separate     similar     offense,    previoiisly 
cninmittoil       on       ]>roseiMiting      witness, 
shown    to   ]>rovo   state   of   mind.     Harris 
r.  S.,  55  Tex.  Cr.  469,  117  S.  W.  839. 
459-8     Intoxication   of  victim  several 
hours   afterwards   inadmissible.      Robin- 
son   r.  S.,  8  Okla.  Cr.  667.   130  P.   121. 
Non-consent     testified     to     bv     owner. 
Davis   r.  S.,  159   Ala.   104,  48' S.   694. 
46<)-9     V.   S.   r.   Pamirez.   4  Phil.  Isl. 
.'^49;  V.  S.  V.  Sosa,  4  Phil.  fsT.  172;  U. 
S.    r.   liirueda.  id.  229. 
460-10     P.  v.  Ryan,  239  Dl.  410,  88 
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N.  E.  170,  Contra,  Brown  v.  C,  135 
Ky.  635,  117  S.  W.  281. 
Physician  who  attended  person  robbed 
may  describe  his  injuries  by  way  of 
corroborating  testimony  as  to  force 
used.  P.  V.  Whitelaw,  7  Cal.  App.  622, 
95  P.  379. 

461-12  Force  exercised  for  purpose 
distinct  from  robbery,  though  operative 
when  property  removed,  immaterial. 
TJ.  S.  V.  Birueda,  4  Phil.  Isl.  229. 
462-14  S.  V.  Luhano,  31  Nev.  278, 
102  P.  260;  Lipscomb  v.  S.,  130  Wis. 
238,  109  N.  W.  986. 
464-16  Williams  r.  C,  33  Ky.  L.  E. 
330,  110  S.  W.  339;  Carr  v.  S.,  55  Tex. 
Cr.  352,  116  S.  W.  591. 
465-17  Proof  must  be  made  of  at 
least  one  of  items  taken  of  description 
alleged.  Spanish  v.  S.  (Fla.),  65  S.  457. 
It  is  not  necessary  to  prove  that  afl 
the  property  alleged  was  taken.  Proof- 
of  any  part  is  sufficient.  Jones  v.  S., 
64  Tex.  Cr.  510,  143  S.  W.  621.  And 
see  Davis  v.  S.,  3  Ala.  App.  71,  57  S. 
493. 

465-18  Article  stolen  may  be  suffi- 
cient evidence  of  value.  P.  v.  Dumas, 
161  Mich.  45,  125  N.  W.  766. 
466-21  Boyd  v.  S.,  153  Ala.  41,  45 
S.  591;  P.  1-.  Courtright,  10  Cal.  App. 
522,  102  P.  542;  S.  r.  Flynn  (Mo.),  167 
S.  W.  516;  S.  V.  Finn,  199  Mo.  597,  98 
S.  W.  9;  Tabor  v.  S.,  52  Tex.  Cr.  387, 
107  S.  W.  1116.  See  vol.  11,  p.  403,  n. 
88. 

Acts  and  conduct  of  defendants  prior 
to  crime  shown  to  establish  it  was 
result  of  previously  concoAed  plan.  P. 
V,  Whitelaw,  7  Cal.  App.  622,  95  P. 
379. 

That  another  person  was  robbed,  at 
the  same  time  and  place  as  prosecuting 
witness,  admissible.  Serop  v.  S.  (Tex. 
Cr.),  154  S.  W.  557. 
Other  crimes  as  part  of  res  gestae.  See 
vol.  11,  p.  403,  n.  88,  and  supplement 
thereto. 

467-22  Robinson  v.  S.,  8  Olda.  Cr. 
667,  130  P.  121;  Walling  v.  S.,  55  Tex. 
Cr.  254,  116  S.  W.  813.  See  vol.  11,  p. 
364,  n.  37,  and  supplement  thereto. 
470-27  U.  S.  V.  Merin,  2  Phil.  Isl. 
88,  finding  stolen  goods  at  place  indi- 
cated by  accused.  See  vol.  3,  p.  322,  n. 
74,  p.  324,  n.  81,  and  supplement 
thereto. 

Evidence  incriminating  others  placed 
in  such  relation  to  prosecutor  they 
might    hava    been    guilty,    admiqjsible. 


Chancev  v.  S.,  50  Tex.  Cr.  85,  96  S.  W. 
12. 

471-28     Solicitation    of    witness    to 

commit  robbery  six  days  prior  to  of- 
fense too  remote.  S.  v.  Hanson  (Mont.), 
141  P.  669. 

472-29     See   vol.    11,   p.    799,   n.   55, 
and  supplement  thereto. 
Previous   attempted  robberies   may  be 
proved  solely  to  aid  in  identifying  ac- 
cused    and     to     prove     intent    if    it    is 
clearly  shown  they  were  made  by  the 
guilty    person.      Wyatt    v.   S.,   55    Tex. 
Cr.  73,  114  S.  W.  812. 
472-30     P.  V.  Sullivan,  144  Cal.  471, 
77  P.  1000;  Perry  i.  S.   (Tex.  Cr.),  155 
S.  W.  263.     See  Walker  v.  S.,  50  Tex. 
Cr.  221,  96  S.  W.  35. 
473-31     P.    V.    Castile,    3    Cal.    App. 
485,    86    P.    745;    U.    S.    f.    Gregorio,    4 
Phil.  Isl.  443.     See  vol.  3,  p.  137,  n.  64, 
and  supplement  thereto. 
475-36     See    vol.    3,    p.    134,    n.    531; 
vol.    6,   p.    929,   n.    83,    and    supplement 
thereto. 

475-37  P.  V.  Powers,  23  Cal.  App. 
447,  138  P.  373.  See  vol.  3,  p.  6,  n.  11 
et  seq.,  and  supplement  thereto. 
475-40  Washington  v.  S.  (Ala.),  69 
S.  34;  P.  V.  Sullivan,  144  Cal.  471,  77 
P.  1000;  P.  V.  Salas,  2  Cal.  App.  537, 
84  P.  295;  S.  v.  Newman,  245  Mo.  495, 
150  S.  W.  1050;  Fouse  v.  S.,  83  Neb. 
258,  119  N.  W.  478;  C.  v.  McManiman, 
27  Pa.  Super.  304;  Wingate  v.  S.  (Tex. 
Cr.),  152  S.  W.  1078;  Tabor  v.  S.,  52 
Tex.  Or.  387,  107  S.  W.  1116;  Chancey 
V.  S.,  50  Tex.  Cr.  85,  96  S.  W.  12. 
Circumstances  of  arrest,  as  with  whom 
and  where,  are  admissible.  People  v. 
Scott,  261  111.  165,  103  N.  E.  617. 
That  defendant  had  internal  revenue 
license,  admissible.  Phillips  v.  S.  (Tex. 
Cr.),  164  S.  W.  1004. 
Presence  of  defendant  in  city  admissi- 
ble. S.  V.  Newman,  245  Mo.  495,  150 
S.  W.  1050. 

476-41  McDuffee  r.  S.,  55  Fla.  125, 
46  S.  721;  Brown  D.  C,  135  Ky.  635.  117 
S.  W.  281. 

476-42  Steward  v..  P.,  224  111.  434, 
79  N.  E.  636;  S.  V.  Parkhurst,  74  Kan. 
672,  87  P.  703. 

Intent  to  do  harm  found  without  proof 
revolver  held  against  person  robbed 
was  loaded.  P.  v.  Deluce,  237  111.  541, 
86  N.  E,  1080. 

477-43     O'Donnell  v.  P.,  224  111.  218, 
79  N.  E.  639. 
478-44    Opinions    and    indirect    evi- 
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dence,  competent.  Craig  r.  S.,  171  Ind. 
317,  86  N.  E.  397. 

478-46  See  vol.  3,  p.  6,  n.  11,  and 
siipi>lement   thereto. 

478-48  Defendant's  access  to  consid- 
erable sum  of  money  in  his  own  house 
cannot  be  shown.  Craig  v.  S.,  171  Ind. 
317,  86  N.  E.  397. 

479-49  Evidence  in  rebuttal  of  alibi, 
competent.  Smith  v.  P.,  39  Colo.  202, 
88  P.  1072;  S.  v.  Finn,  199  Mo.  597, 
98  S.  W.  9. 

Evidence  held  msufl5cient. — Robinson 
V.  S.,  62  Tex.  Cr.  645,  138  S.  W.  704. 


SALES 

Seller's  reliance  upon  alleged  fraudulent 
promise — burden  of  proof,  568-22;  Ac- 
tion for  price — burden  of  proving  gift, 
577-51;  Delivery  of  bills  of  lading  as 
evidence  of  passing  title,  584-75;  Proof 
of  authority  to  ship  under  liniiled  lia- 
hility  contract,  586-82;  Proof  of  value, 
594-12;  French  of  contract  of  sale — 
burden  of  proving  defense,  602-51; 
Burden  of  showing  rescission  of  con- 
tmuing  contract,  617-13;  Rescission  by 
buyer — burden  of  proof,  622-35. 
487-1  Sale  presumed  to  be  a  cash 
sale  and  delivery  and  payment  pre- 
sumed concurrent  acts.  Hamilton  v. 
Eankin,  108  Ark.  552,  158  S.  W.  496. 
487-2  Separate  contracts,  entered 
into  contemporaneously,  admissible. 
Gilbert  Co.  v.  Husted,  50  Wash.  61,  96 
P.  835. 

487-3  Smith  v.  Weatherford,  92  Ark. 
6,  121  S.  W.  943;  L.  McManus  Co.  v. 
Drexel  Furniture  Co.,  8  Ga.  App.  158, 
68  S.  E.  859;  Abbott  Voting  Mach.  Co. 
V.  City,  165  Mich.  625,  131  N.  W.  71. 
Every  transfer  of  personal  property 
without  immediate  delivery  if  vendor 
has  i>ossession  is  conclusively  presumed 
fraudulent.  Taylor  f.  Co.,  47  Mont. 
342,  132  P.  549.' 

Weight. — A  preponderance  of  evidence 
is  required.  Perry  v.  Stavton,  2  Bovce 
(Del.)  529,  82  A.  "87. 
Evidence  sufficient. — Mattar  v.  Wathen, 
99  Ark.  329,  138  S.  W.  455;  Reeves  v. 
Kinney,  16  Cal.  App.  156.  116  P.  309; 
Thompson  r.  Iron  Co.,  9  Ga.  App.  593, 
71  S.  E.  1024. 

Evidence    insufficient. — Southern     Tent 
&    Awning   Co.    r.   Smith,    144    Kv.    527, 
139   S.   W.    794;    Sokol    r.   Trading   Co.. 
130  N.  Y.  S.  131. 
Temis  of  sale,  presumed  to  be  for  cash. 


Berlaiwskv   v.   Rosenthal,    104    Me.    62, 
71   A.   69. 

488-3  Grenawalt  f.  Roe,  136  Wis. 
501,  117  N.  W.  1017.  See  Whitsott  v. 
Carney  (Tex.  Civ.),  124  S.  W.  443. 
488-6  Retention  of  possession  by 
vendor  is  presumptive  proof  transac- 
tion is  executory  agreement  to  sell. 
Barber  v.  Andrews,  29  R.  I,  51,  69 
A.   1. 

488-8     First   Nat.   Bk.    v.    Snell,    144 
Wis.  433,  129  X.  W.  668. 
492-14     Harris  v.  Beebe,  144  la.  735, 
123   X.  W.  938. 

492-15     Clark  v.  Co.,  137  Ga.  324,  73 
S.  E.  580. 

492-19     Hunkins-W.    L.       C.    Co.    v. 
Co.,  155  Cal.  41,  99  P.  369;   Metzler  V. 
Kaufman,  32  App.  Cas.  (D.  C.)  4.34. 
493-20     Schon-K.    M.    &    G.    Co.    v. 
Snow,  43  Colo.  538,  96  P.  182. 
494-23     Swan  v.  Talbot,  152  Cal.  142, 
94  P.  238,  drunkenness. 
498-45     Molina  J.  Co.  r.  Dinnan,  81 
Conn.  Ill,  70  A.  634. 
499-50     Moline    J.     Co.    v.    Dinnan, 
supra. 

499-31  Correspondence  between  par- 
ties competent  to  show  whether  vendor 
so  stamped  goods  as  to  render  them  un- 
salable in  state  in  which  buyer  resided. 
Moline  J.  Co.  r.  Dinnan,  supra. 
502-73  Butler  v.  Ederheimer,  oo  Fla. 
544,  47  S.  23,  though  unsigned  if  shown 
to  be  original. 

504-79  Principal  may  show  broker's 
failure  to  report  contract  in  accordance 
with  rules  of  organization  of  which 
they  were,  members  though  execution 
of  contract  not  denied  under  oath. 
Floresville  O.  &  M.  Co.  r.  R.  Co.,  55 
Tex.  Civ.  78,  118  S.  W.  194. 
505-83  Priest  v.  Hodges.  90  Ark. 
131,  118  S.  W.  253;  Muller  Mfg.  Co.  v. 
Benton.  137  Ga.  411,  73  S.  E.  669;  Pat- 
terson v.  R.  Co.,  10  Ga.  App.  306,  73 
S.  E.  431;  Harris  r.  Co.  (R.  T.).  72  A. 
392;  Cooper  W.  &  B.  \.o.  r.  Co.,  24  S. 
D.  381,  123  X.  W.  846. 
506-84  Scudders-G.  G.  Co.  r.  Co.,  9 
Cal.  App.  553.  99  P.  978;  Postal  T.  C. 
Co.  V.  Co.,  136  Kv.  843,  122  S.  W.  852. 
507-86  Caldwell  v.  Co.,  58  Wash. 
461.   108   P.   1075. 

508-95  Retention  of  money  accom- 
panying order  for  goods,  without  noti- 
fying buyer  order  rejected,  sufficient. 
Enterprise  ^^fg.  Co.  r.  Campbell  (Ky.), 
121    S.  W.  1040. 

508-96  Rockland-Rockport  Lime  Co. 
r.  Leary,  203  N.  Y.  469.  97  X.  E.  43. 
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509-99  Cobb,  etc.  Co.  v.  Hills,  208 
Mass.  270,  94  N.  E.  265. 
509-5  'See  Oomeau  v.  Hurley,  24  ®. 
D.  275,  123  N.  W.  715.. 
510-13  De  Laval,  etc.  Co.  v.  Stead- 
man,  6  Cal.  App.  651,  92  P.  877;  North- 
west T.  Co.  V.  Hulburt,  103  Minn.  276, 

115  N.  W.  159. 

"Warranty  not  expressed  in  bill  of  sale 
cannot  be  established  by  parol.  Barry, 
etc.  Co.  v.  Thompson,  83  Ark.  283,  104 
S.  W.  137;  Agnew  v.  Richardson,  7  Haw. 
9;  McNaughton  v.  Wahl,  99  Minn.  92, 
108  N.  W.  467,  See  Lombard  Co.  v, 
Co.,  101  Me.  114,  63  A.  555. 
Burden  of  proving  special  meaning  of 
terms  on  party  asserting  it.  Eoylance 
Co.  r.  Desealzi,  243  Pa.  180,  90  A.  55 
Parol  evidence  is  not  admissible  to 
vary.— Houston  P.  Co.  v.  Griffith  (Tex. 
Civ.),  164  S.  W.  431.  See  vol.  9,  p. 
485,  n.  52. 

513-18  M'Connell  v.  Camors,  152 
Fed.  321,  81  C.  C.  A.  429;  Eoquemore 
V.  Wks..  151  Ala.  643,  44  S.  557;  Po- 
lack  y.'Steinke,  100  Ark.  28,  139  S. 
AV.  538;  Luitweiler  Pumping  Eng.  Co. 
V.  Improvement  Co.,  16  Cal.  App.  198, 

116  P.  707,  rehear,  denied,  116  P.  712; 
International  Text-Book  Co.  v.  Mack- 
horn,  158  111.  App.  543;  Wasey  v.  Whit- 
com'b,  167  Mich.  58,  132  N.  W.  572; 
Barnes-Smith  Mercantile  Co.  v.  Tale, 
156  Mo.  App.  236,  137  S.  W.  619;  Inter- 
state Engineering  Co.  t".  Archer,  64 
Wash.  629,  117  P.  470. 

514-19  Broussard  v.  Lawson  (Tex. 
Civ.),  124  S.  W.  712. 
514-22  Shriner  v.  Meyer,  171  Ala. 
112,  55  S.  156;  Minnix  €o.  V.  Co.,  33 
App.  Cas.  (D.  C.)  357  (order  for  goods 
though  not  approved  in  writing  as  re- 
quired, acceptance  in  fact  shown) ;  But- 
ler V.  Ederheimer,  55  Fla.  544,  47  S.  23 
(bill  of  lading);  Gettys  v.  Marsh,  145 
111.  App.  291;  Worsley  V.  Ayres,  144  la. 
676,  123  N.  W.  353;  Eobinson  v.  Ligon, 
146  Mo.  App.  634,  124  S.  W.  590  (cata- 
logue);  Kan.  City  M.  &  O.  E.  Co.  v. 
Worsham  (Tex.  Civ.),  149  S.  W.  755. 
See  Sturtevant  Co.  v.  Dugan,  106  Md. 
587,  68   A.   351. 

Where  there  is  a  variance  between 
two  copies  of  an  order,  both  are  ad- 
missible as  tending  to  prove  the  real 
agreement.  King  r.  Thompson  Co.., 
(Tnd.  App.),  104  N.  E.  106. 
514-23  Letter  calling  for  bids  in- 
admissible where  plaintiff  did  not  bid 
on  all  items  therein  as  per  letter.    Hy- 


man  &  Co.  v.  Snyder  H.,  159  Ky.  354, 

167  S.  W.  146. 

514-24     Childs'   v.    Paraphernalia    H., 

80  Neb.  673,  114  N.  W.  941;  Greenwood 
G.  Co.  V.  Co.,  77  S.  C.  219,  57  S.  E. 
867. 

515-27  Insurance  by  defendant  of 
subject-matter  incompetent  where  he 
denies  sale  and  sets  up  bailment.  Web- 
ster Bros.  V.  Bingham,  14  Ariz.  50, 
125  P.  709. 

Assignment  of  money  demand  to  arise 
upon  performance  of  contract  by  as- 
signor does  not  necessarily  show  sale 
of  property  covered  by  assignment. 
Grant  v.  €o.,  155  Mich.  600,  119  N.  W. 
1092. 

516-28  Dysart  Sav.  Bk.  v.  Wein- 
stein,  152  la.  260,  132  N.  W.  18. 
Bill  of  sale  of  cattle  complying  with 
statute  is  evidence  of  sale  and  admis- 
sible. Wells  r.  S.  (Ariz.),  131  P.  970. 
As  a  bill  of  sale  of  staves,  which  states 
the  number  sold,  where  located,  the 
length,  and  number  of  staves  of  each 
length,  and  that  44  per  cent,  were 
made  of  red  oak,  and  that  all  were 
to  be  shipped  from  the  place  where 
located  to  designated  consignees. 
Esteve  Bros.  &  Co.  r.  Eosengrant,  10 
Ga.  App.  286,  73  S.  E.  534. 
But  if  the  description  in  the  bill  of 
sale  is  defective,  parol  evidence  is  ad- 
missible in  aid  of  the  description.  Bal- 
ehin  V.  Jones,  10  Ga.  App.  434,  73  S.  E. 
613.  And  see  Miller  v.  Co.,  150  Mich. 
292,  114  N.  W.  61. 

516-30  Hall  p.  Barnard,  138  la.  523, 
116  N.  W.  604. 

516-31     Hall  V.  Barnard,  supra. 
518-32     Conditions  under  which  mem- 
orandum   of   prices    of   goods    delivered 
may  be  shown  to  rebut  contention  sale 
was  thereby  evidenced.     Gunzburger  v. 
Eosenthal,  226  Pa.  300,  75  A.  418. 
519-33     Memorandum    made    at    auc- 
tion sale  by  clerk,  acting  for  both  par- 
ties, admissible.     Kendall  v.  Boyer,  144 
la.  303,  122  N.  W.  941. 
An  unrecorded  biU  of  sale  is  admissible 
in  evidence.     Balchin   r.  Jones,   10   Ga. 
App.  434,  73  S.  E.  613. 
519-34     Proof  of  handwriting  of  non- 
resident   subscribing    witnesses,    prima 
facie   evidence   of  execution   of  bill   of 
sale.     Worman  v.  Seybert,  78  N.  J.  L. 
176,  73  A.  529. 

Proof  of  execution  waived. — ^Balchin  v. 
Jones,  10  Ga.  App.  434,  73  S.  E.  613. 
519-36  Muller  Mfg.  Co.  v.  Benton, 
137  Ga.  411,  73  S.  E.  669;  Bailey  Co. 
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f.  Co.,  1  Ga.  App.  398,  58  S.  E.  120; 
Springer  v.  Co.,  126  Ga.  321,  55  S,  E. 
53.  See  Kohl  r.  Bradley,  130  Wis.  301, 
no  N.  W.  2f)5. 

Evidence  insufficient. — TTanchett.  Paper 
Co.  V.  Moore,  ir>7  111.  App.  209. 
520-37  Cottondale,  etc.  Bk.  i;.  Add- 
ing,' Much.  Co.,  61  Fla.  143,  54  S.  896; 
Cameron  S.  P.  Wks.  r.  Co.  (Tex.  Civ.), 
167  S.  W.  256. 

521-45  Presumption  of  law.  Long 
B.  L.  Co.  r.  ^'yman,  145  Mich.  477,  lOS 
N.  W.  1019. 

522-47  Owensboro  W.  Co.  r.  Eiggan, 
1.11  X.  C.  303,  66  S.  E.  126. 
522-48  Guion  M.  Co.  i'.  Campbell, 
91  Ark.  240,  121  S.  W.  164,  contra  if 
made  subsequent  to  sale  and  in  ab- 
sence of  other  party. 
Telephone  communications. — Star  B.  Co. 
v.  Co.,  128  Mo.  App.  517,  109  S.  W. 
802. 

523-54  See  Fentress  V.  Steele,  110 
Ya.  57S,  66  S.  E.  870. 
524-55  Disease  of  sheep  sold  was 
'*ob\ious  and  was  discovered  by  the 
buyer  himself,  but  it  is  clear  that  he 
did  not  know  that  the  disease  was  dan- 
gerous and  contagious,  but  was  assured 
by  respondent's  agent  that  the  sheep 
were  all  right;  that  their  condition 
was  the  result  of  sand  burrs  in  the 
hay  or  change  of  food,  and  that  they 
were  all  right.  Was  this  a  conceal- 
ment of  a  latent  defect?  The  agent 
of  respondent  by  his  representations 
concealed  from  the  appellant  the  latent 
deadly  and  contagious  nature  of  the 
disease  of  which  the  jury  might  infer 
he  had  knowledge.  Tender  such  cir- 
cumstances the  agent  committed  a 
fraud  upon  aiipellant."  Dale  v.  Co., 
160  ^ro.  Ai)p.  .-^14,  142  S.  W.  745. 
Question  for  jury  whether  the  defend- 
ant had  the  right  to  accept  positive 
statement  and  guarant.v  as  to  age  of 
horse  made  bv  the  ]daintifr  and  rel.v 
upon  it,  rather  than  rely  upon  the 
statement  made  to  him  by  his  friend, 
esj>ecially  in  view  of  the  fai>t  that  the 
owner  of  the  horse,  as  the  evidence 
shows,  was  an  experienced  dealer  in 
horses.  ^NTizell  Live  Stock  Co.  r.  Banks, 
10  Ga.  A])]..  362,  73  S.  E.  410. 
No  evidence  of  express  warranty  jus- 
tifving  su1>mission  to  .iurv.  Swift  & 
Co",    r.    ^rc]^^uIlen,    IGO   ^fich.   1,   134   N". 

w.  HOC). 

524-57    Telephone       conversations. — 

Conkling  v.  Co.,  13S  la.  596,  116  N.  W. 

822. 


Burden  of  showing  performance  of 
condition  pret  odent.  International  II. 
Co.  V.  Dillon,  126  Ga.  672,  55  S.  E.  1034. 
526-61  See  infra,  615-10;  Schlich- 
ting  V.  Rowell,  140  la.  731,  119  N.  W. 
151;  Alvin  F.  &  T.  Assn.  v.  Hartman. 
146  Mo.  App.  155,  123  S.  W.  957; 
Strauss  r.  Co.,  134  Mo.  App.  110,  114 
S.  W.  73;  John  Thurl's  Sons  v.  Co.,  13r3 
App.  Div.  710.  121  X.  Y.  S.  478;  Smith 
r.  Reed,  141  Wis.  48.3,  124  X.  W.  4S9 
(and  reliance  thereon  if  warranty  not 
exi)ress). 

Breach  of  warranty  must  be  i>roved  by 
purchaser.  Burt  r.  Co.,  237  111.  473, 
86  X.  E.  105.5,  141  111.  App.  603. 
526-62  Chas.  H.  P.  Co.  r.  Kennedv, 
152  X.  C.  196,  67  S.  E.  48S. 
It  cannot  be  shown  warranty  in  former 
executed  contract  has  Ix-cn  made  part 
of  contract  in  suit  bv  jiarol  agreement. 
Bait.  R.  &  H.  Co.  r.  Wetzel,  162  Fed. 
117,   89   C.  C.  A.   117. 

526-63  General  F.  Co.  r.  Wallace, 
175  Fed.  650,  99  C.  C.  A.  204;  Middle- 
ton  M.  Co.  r.  Chaffin,  108  Ark.  251,  157 
S.  W.  398;  Kullman  r.  Co.,  153  Cal.  725, 
96  P.  369;  Germain  F.  Co.  r.  Co.,  153 
C'al.  585,  96  P.  319;  Case  Threshing 
Mach.  Co.  r.  Broach,  137  Ga.  602,  73 
S.  E.  10(1,3;  Xave  r.  Gross,  146  111.  App. 
104;  Filers  M.  House  r.  Oriental  Co. 
(Wash.),  125  P.  1023.  Contra,  Loxter- 
eamp  f,  Co.,  147  la.  29,  125  X.  W. 
830. 

See  Four  Tr.  A.  Co.  r.  TTurni.  156  Ta. 
725.  137  X.  W.  1014;  "Parol  Evidence," 
p.  4^9,  notes  6*i.  OH. 
Written  instrument  silent  as  to  war- 
ranty.— King  r.  Thompson  Co.  (Ind. 
App.).  104  X.  E.  106.  S*e  vol.  9,  p. 
4«!9.  n.  70. 

Under  general  warranty  parol  evidence 
is  admissible  of  patent  defects.  Turner 
Bros.  r.  Manlev  (Ga.  App.),  SO  S.  E. 
6«<0.  See  vol.  0.  p.  \^9,  n.  6<5. 
Warranty  shown  by  parol  where  order 
for  goods  dill  not  contain  the  complete 
contract.  Lovell  r.  Alton,  82  Sfisc. 
431.  U:^  X.  Y.  S.  095.  See  vol.  9,  p. 
A^9.  n.  r.it;  vol.  9.  ]>.  ."26,  n.  63. 
Warranty  mentioned  in  but  omitted 
from  written  instrument  may  be  shown 
bv  parol.  White  .\uto.  Co.  r.  Dorsev, 
119  Md.  251,  86  A.  617.  Soe  vol.  9,  p. 
492. 

527-64     See  Brown  r.  Korns,  134  Ta. 
699,   112  X.  W.   195. 
527-65     Advertisement         containing 
representations   admissible.     Kitchin  V. 
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Nursery  Co.,  65  Or.  20,  130  P.  408,  1133; 
332  P.  956. 

527-66  Burns  v.  Limerick,  178  Mo. 
App.  145,  165  S.  W.  1166. 
527-67  Texas  Star  F.  M.  Co.  v. 
Moore,  177  Fed.  744;  Cornish  V.  Fried- 
man, 94  Ark.  282,  126  S.  W.  1079. 
528-72  Cornish  V.  Friedman,  supra; 
Schlichting  v.  Eowell,  140'  la.  731,  119 
N.  W.  151;  Alvin  F.  &  T.  Assn.  v. 
Hartman,  146  Mo.  App.  155,  123  S.  W. 
957;  Joy  V.  Cale,  124  Mo.  App.  569,  102 
S.  W.  30;  Carter  Co.  v.  Fischer,  121  N. 
Y.  S.   614. 

Knowledge  of  parties  concerning  arti- 
cle contracted  for,  relevant  respecting 
warranty.  Eiehbaum  v.  Co.,  58  Wash. 
163,  108  P.  434. 

Evidence  of  custom  to  warrant,  inad- 
missible where  express  oral  warranty 
relied  on.  Jesse  French  P.  &  O.  Co. 
v.  Garza,  53  Tex.  Civ.  346,  116  S.  W. 
150. 

528-73  Adams  M.  Co.  v.  Castleberry, 
92  Ark.  310,  122  S.  W.  998;  Wert- 
heimer-S.  S.  Co.  v.  McDonald,  138  Mo. 
App.  328,  122  S.  W.  5;  Harroll  v.  Mc- 
Dufifie  (Tex.  Civ.),  12'8  S.  W.  1149. 
528-74  Larrowe  M.  Co.  v.  K.  Co., 
137  App.  Div.  732,  122  N.  Y.  &.  567; 
King  r.  Graef,  136  Wis.  548,  117  N.  W. 
1058. 

528-75  Schiller  ■v.  Blyth,  15  Wyo. 
304,  88  P.  648. 

530-81  Gray  v.  Haynes,  164  Ala. 
294,  51  S.  416;  Hartley  v.  Eotman,  200 
Mass.  372,  86  N.  E.  903;  St.  Anthony 
&  D.  E.  'Co.  t:  Dawson,  20  N.  D.  18, 
126  N.  W.  1013  (though  seller  has  only 
constructive  possession);  Clevenger  v. 
Lewis,  20  Okla.  837,  95  P.  230,  16  L. 
E.  A.  (N.  S.)  410. 

530-84  Ford  M.  Co.  v.  Osburn,  140 
111.  App.  633;  Eemy  v.  Healy,  161  Mich. 
266,  126  N.  W.  202  (in  case  of  sale  by 
sample  warranty  extends  no  further 
than  that  goods  shall  correspond  with 
it  if  seller  is  dealer);  Manning  v.  Co., 
126  App.  Div.  325,  110  N.  Y.  S.  685 
(fitness  for  buver's  purpose);  La 
Crosse  P.  Co.  v.  Brooks,  142  Wis.  640, 
126  N.  W.  3  (though  purpose  for  which 
article  desired  stated). 
531-86  Cochran  v.  Co.,  88  Ark.  343, 
114  S.  W.  711;  Brooks  v.  Camak,  130 
Ga.  213,  60  S.  E.  456;  Eureka  E.  P. 
Co.  V.  Co.,  85  S.  C.  486,  67  S.  E.  738. 
531-87  Swift  r.  E-edhead,  147  la.  94, 
122  N.  W.  140;  Heath,  etc.  Co.  v.  Hurd, 
193  N.  Y.  255,  86  N.  E.  18. 
531-S8    General   F.    Go.   v.   Wallace, 


175  Fed.  650,  99  C.  C.  A.  204.  Contra, 
if  buyer  informed  seller  has  no  personal 
knowledge  of  quality.  Gilcrest  L.  Co. 
V.  Wilson,  84  Neb.  583,  121  N.  W. 
989. 

Evidence  of  previous  transactions  be- 
tween parties,  competent  to  show 
meaning  of  their  language  and  establish 
description  of  goods  intended  to  be 
warranted.  Putnam-H.  Co.  v.  Hewins, 
204  Mass.  426,  90  N.  E.  983. 
531-90  Cook  p.  Darling,  160  Mich. 
475,  125  N.  W.  411. 

531-91  Baer  i>.  Co.,  159  Ala.  491,  49 
S.  92;  S.  P.  Co.  V.  Oteri,  94  Ark.  318, 
126  S.  W.  1065;  Brooks  r.  Camak,  130 
Ga.  '213,  60  S.  E.  456;  White  v.  Co.,  6 
Ga.  App.  860,  65  S.  E.  1075. 
533-97  Loxtercamp  v.  Co.,  147  la. 
29,  125  N.  W.  830;  Kenyon  P.  &  Mfg. 
Co.  v.  Co.,  143  Mo.  App.  518,  127  S.  W. 
666. 

534-1  iBarnett  v.  Hagan,  18  Ida.  104, 
108  P.  743;  John  TurPs  Sons  v.  Co., 
136  App.  Div.  710,  121  N.  Y.  S.  478. 
Contra,  Blue  Grass  C.  Co.  v.  Steward, 
175  Fed.  537,  99  G.  C.  A.  159,  foil 
Seitz  V.  Co.,  141  U.  S.  510.  Comp. 
Fuchs  &  L.  Co.  r.  Kittredge,  146  III. 
App.  350. 

538-10  Contra,  if  goods  bought  by 
sample  and  conform  thereto.  Eemy  u. 
Healy,  161  Mich.  266,  126  N.  W.  202. 
Custom  is  immaterial  where  an  express 
warranty  is  relied  on.  Swift  &  Co.  v. 
McMullen,  169  Mich.  1,  134  N.  W.  1109. 
Evidence  of  trade  usage  at  point  where 
goods  delivered  received  to  show  time 
at  which  inspection  and  report  thereof 
are  made.  Shinn  v.  McLean  (Can.),  11 
West.  L.  Eep.  527. 

539-11  Burden  rests  on  those  object- 
ing to  confirmation  of  sale  tO'  show  in- 
adequacy of  price.  Knickerbocker  Tr. 
Co.  V.  Co.,  81  N.  J.  Eq.  130,  86  A.  55. 
540-14  Texas  Star  F.  M.  Co.  v. 
Moore,  177  Fed.  744;  Salmon  v.  Lynch, 
122  N.  Y.  S.  236. 

541-16  Quality  of  goods  delivered 
may  be  shown  though  brand  varies 
from  that  specified  in  order  if  plead- 
ings disclose  quality  was  of  essence  of 
contract.  Plotner  V.  Co.  (Tex.  Civ.), 
122  S.  W.  443. 

543-17     Hutchinson  L.  Co.  v.  Dicker- 
son,  127  Ga.  328,  56  S.  E.  491. 
543-19     Comp.  Baer  v.  Co.,  159  Ala. 
491,  49  S.  92. 

544-20  Where  the  theory  of  the  de- 
fendant   was    that    the    plaintiff    pur- 
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chaserl  on  the  inspection  of  its  apents. 
it  wae  material  for  the  defemlant  to 
show  that  the  jiIaintifF's  a<.'ents  had 
full  opportunitv  to  inspect  the  f,'00(ls. 
Swift  &  Co.  r.'MxrMullen,  169  Mich.  1, 
134  N.  W.  1109. 

545-25  Molino  J.  Co.  v.  Dinnan,  81 
Conn.  Ill,  70  A.  634.  See  Depew  r. 
Co.,  121  App.  Div.  28,  105  X.  Y.  S.  390. 
552-68  See  Letts-S.  G.  Co.  r.  R.  Co., 
]38  Mo.  App.  3.52,  122  S.  W.  10. 
555-99  See  vol.  11,  p.  817,  n.  88, 
and  supplement  thereto. 
562-3  Seigfried  r.  R.  Co.,  147  Mo. 
App.  543,  126  S.  W.  798. 
562-1  Protest  of  note  not  conclusive 
of  insolvency.  Rex  B.  Co.  r.  Ross, 
80  Ark.  388,  97  S.  W.  291.  Refusal 
to  honor  seller's  drafts  does  not  show 
insolvency.  Smith  r.  R.  Co.,  145  Mo. 
App.  394,  122  S.  W.  342. 
565-15  Proof  of  tender  of  purchase 
price  is  admissible  to  defeat  seller's 
right  to  recover  property.  Forrester  & 
Bro.  r.  Co.,  3  Ala.  App!  281,  57  S.  64. 
568-21  Mere  failure  to  perform  ex- 
ecutory agreement,  part  of  considera- 
tion of  sale,  not  in  itself  proof  of 
fraud.  Blaul  v.  Wandel,  137  la.  301, 
114  X.  W.  899. 

568-22  Where  goods  were  sold, 
buyer  promising  to  do  acts  which  he 
failed  to  do,  burden  was  on  seller  to 
prove  that  but  for  such  promise  sale 
would  not  have  been  made.  Blaul  v. 
Wandel,  supra. 

569-23  Ayres  v.  Farwell,  196  Mass. 
349,  82  :N".  E.  35.  See  Blaul  v.  Wandel 
l.'^7  Ta.  301,  114  X.  W.  S99. 
Burden  of  establishing  intent  on  seller. 
Scaiiilinavian,  etc.  Co.  r.  Skinner 
(Ind.).  105  N.  E.  784. 
570-25  Katzcnberger  v.  Leedom  Co., 
103  Tenn.  144.  52  S.  W.  35. 
And  the  fraudulent  intent  not  to  pay 
for  the  property  purchased  may  be  de- 
duced from  the  facts  and  circumstances, 
where  no  actual  false  representations  of 
solvency  are  made,  when  the  jnirchaser 
has  full  knowledge  of  his  insolvent 
condition  and  inability  to  make  pay- 
ment. Richardson  v.  Vick,  125  Tenn. 
532,  145  S.  W.  174. 

573-36  Berlaiwsky  v.  ffoscnthal,  104 
Mc.  02.  71   A.  69. 

573-3T  Texas,  etc.  L.  Co.  v.  Rose 
(Tex.  Civ.),  10.3  S.  W.  444. 
Letter  from  broker,  and  seller's  draft 
on  buver.  ailmissible  on  issue  of  good 
faith."  Tvng  &  Co.  i\  Woodward,  121 
Md.  422,  88  A.  243. 


573-38     Brinn  r.  Cohen,  107  X.  Y.  S. 

37  (delivery  must  be  shown).  See 
Main  «;.  Simmons,  2  Ga.  App.  821,  59 
S.  E.  85;  Brown  r.  Grossman,  108  X. 
Y.  S.  653;  Harris  v.  Gill,  102  X.  Y.  S. 
665. 

574-39  Burden  of  proof  on  buver. 
Smith  v.  Plckands,  148  Mich.  55S,  "llS 
X.  W.  122. 

575-42     Am.   J.   Assn.  t\  Wesson,  93 
Ark.  287,  122  S.  W.  664. 
575-44     Gourd    r.    Ilealv,    137    App. 
Div.  .^^.23,  122  X.  Y.  S.  7. 
Reason  for  refusal  to  deal   with   third 
party  admissible  on  issue  of  the  reason 
he  dealt  direct  with  defendant  and  fact 
of    sale    to    defendant    instead    of    the 
third  person.  Munroe  v.  Mundy  &,  Scott 
(la.),  146  X.  W.  819. 
575-45     Fairbanks    v.    Heltslev,    135 
Kv.    397,    122    S.    W.    198;    Jaehnig    r. 
Fried,  83  X.  J.  L.  361,  85  A.  321;  Back 
r.  Smith,  66  W.  Va.  47,  66  S.  E.  1. 
Retention     of     invoice     and     account. 
llamilton-B.  S.  Co.  r.  Co.,  SO  Ark.  438, 
97  S.  W.  284. 

576-47  Am.  S.  J.  Co.  r.  Hill.  90  Ark. 
78,  117  S.  W.  781;  Ganger  r.  Co.,  83 
Ark.  422,  115  S.  W.  157;  Lattner  r. 
Co.,  136  la.  687,  112  X.  W.  653;  Helm 
r.  Loveland,  136  la.  504,  113  X.  W. 
10S2;  Whitcomb  f.  Co.  (Mass.),  105  X. 
E.  554;  Mette  &  K.  Dist.  Co.  r.  Low- 
rey,  39  Mont.  124,  101  P.  966;  Kev- 
stone  C.  &  C.  Co.  r.  Co.,  39  Pa.  Super. 
500. 

Receipt  for  goods  sigried  by  defend- 
ant's wife  imj>oses  burden  of  proving 
non-deliverv  on  defendant.  Suckle  V. 
Frankel  &  Co.  (Ark.),  153  S.  W.  S7. 
Burden  on  purchaser  to  show  amount 
of  reduction  to  which  he  is  entitled 
where  seller  did  not  deliver  kin<l  of 
goods  ordered.  Muller  V.  Wire  Co.,  141 
Ga.  376,  81  S.  E.  127. 
576-48  Accej)tance  must  be  shown. 
Inman  Mfg.  €o.  r.  Co.,  133  Ta.  71.  110 
X.  W.  HSl. 

576-49  Am.  S.  .T.  Co.  r.  Hill,  90  Ark. 
78.  117  S.  W.  7S1;  Gandv  r.  Co.  (Ind. 
App.),  90  N.  E.  915;  Putnam-H.  Co.  v. 
Hewins,  204  Mass.  426,  90  X.  E.  983. 
576-5(>  Puluth  L.  Co.  r.  Co..  110 
Minn.  124.  124  X.  W.  967  (must  nega- 
tive rescission  bv  defendant);  Boden- 
mann  Mfg.  Co.  r.  Lesser,  121  X.  Y.  S. 
335  (equality  with  sample). 
Burden  of  proof  on  jdaintiff  to  prove 
price  and  damages.  Ste]ihenson  v.  Co. 
(Ala.  App.),  65  S.  314. 
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Terms  and  conditions  of  sale. — Drake 
C.  Co.  V.  Croze,  149  Mich.  6U,  112  N. 
W.  715. 

Evidence  must  show  del)t  due. — ^Inmau 
Mfg.  Co.  V.  Co.,  133  la.  71,  110  N.  W. 
287. 

After  prima  facie  case  ma^e  burden 
shifts  to  defendant  to  establish  plea 
of  recoupment.  Gem  K.  M.  v.  Co.,  3 
Ga.  App.  709,  60  S.  E.  365;  Am.  T. 
Co.  V.  Siegel,  221  111.  145,  77  N.  E.  588. 
577-51  Gem  K.  M.  v.  Co.,  supra. 
In  action  to  recover  for  goods  sold  and 
delivered  defendant  must  show  they 
were  given  him.  Merritt  v.  Bush,  122 
111.  App.  189. 

577-53  Beatty  v.  Miller,  47  Ind.  App. 
494,  94  N.  E.  897;  Chase  v.  E.  Co.,  208 
Mass.  137,  94  N.  E.  377. 
578-55  Goodrich  v.  Wheeler,  145  la. 
289,  123  N.  W.  950;  Automatic,  etc. 
Co.  V.  Time  'Table  Co.,  208  Mass.  2o2, 
94  N.  E.  462. 

578-56  Hartman  F.  &  C.  Co.  v. 
Krieger,  137  Wis.  650,  119  N.  W.  347. 
579-59  Gourd  v.  Healy,  137  App. 
Div.  323,  122  N.  Y.  S.  7. 
579-61  Main  v.  Jarrett,  83  Ark.  426, 
104  S.  W.  163;  Lewis  v.  Imhof,  138 
Mo.  App.  370,  122  S.  W.  329;  Mette 
&  K.  Dist.  Co.  V.  Lowrey,  39  Mont.  124, 
101  P.  966;  Eeed  V.  Co.  (Tex.  Civ.), 
127  S.  W.  901. 

580-63  See  Stephens  v.  Bureh 
(Can.),  10  West.  L.  Eep.  400;  Trch  v. 
Strathcona  H.  E.  (Can.),  10  West.  L. 
Eep.  475;  Mears  r.  Daniels,  84  Vt.  91, 
78  A.   737. 

580-65  Am.  J.  Assn.  v.  Wesson,  92 
Ark.  287,  122  S.  W.  664;  Kessler  V. 
Lally,  109  Minn.  '238,  123  N.  W.  921; 
Back  V.  Smith,  66  W.  Va.  47,  66  S.  E. 
1.  See  Kitchin  v.  Clark,  120  111.  App. 
105. 

581-66     Norfolk,  etc.  E.  Co.  v.  Duke, 
107  Va.  764,  60  S.  E.  96. 
581-67     Loomis  v.  Co.,  81  Conn.  343, 
71  A.  358.     See  Norfolk,  etc.  E.  Co.  v. 
Duke,   supra. 

581-68  Loomis  v.  Co.,  supra;  Norfolk 
etc.  E.  Co.  'i\  Duke,  supra. 
581-69  Brownfield  t-.  Jones  Co.,  98 
Ark.  495,  136  S.  W.  664;  Childs  &  Co.  v. 
Paraphernalia  H.,  80  Neb.  673,  114  N. 
W.  941. 

Necessity  for  immediate  shipment  may 
be  shown.  Gorham  v.  E.  Co.  (Tex. 
Civ.),  106  S.  W.  930. 
582-71  Botsford  v.  Heney,  12  Cal. 
App.  380,  107  P.  593,  to  bank  for  de- 
livery on  performance  of  conditions. 


584-75    Delivery  of  "bills  of  lading  is 

strong  presumptive  evidence  of  *pass- 
iiig  of  title;  not  conclusive.  Smith  v. 
R.'  Co.,  145  Mo.  App.  394,  122  S.  W. 
342. 

585-76  See  North  P.  L.  Co.  v.  Car- 
roll, 48  Wash.  163,  93  P.  212. 
585-77  Cook  &  Laurie  Contract.  Co. 
V.  Bell,  177  Ala.  618,  59  S.  273.  See 
Houghton  I.  Co.  V.  Vavrowski,  19  N. 
D.  594,  125  N.  W.  1024. 
585-78  McKerchey  v.  Mcllvenna,  161 
Mich.  57,  125  N.  W.  765  (complaint  to 
deceased  agent  of  seller) ;  Stuart  v.  Co., 

161  Mich.  123,  125  N.  W.  720. 
586-82     See  Moreland  v.  Co.,  94  Miss. 
572,  48  S.  187. 

Authority  to  ship  under  limited  liabil- 
ity contract  must  be  shown  by  seller; 
not  implied  from  direction  of  new  cus- 
tomer to  ship  by  express.  Lewis  v. 
Imhof,  138  Mo.  App.  370,  122  S.  W. 
329. 

586-83  Godkin  v.  Weber,  158  Mich. 
515,  122  N.  W.  1083;  Northern  M.  Co.' 
V.  Schultz,  56  Wash.  393,  105  P.  850. 
See  Eureka  E.  P.  Co.  v.  Bennett-H. 
Co.,  85  S.  C.  486,  67  S.  E.  738. 
Acceptance  must  be  shown. — Jaehnig  v. 
Fried,  83  N.  J.  L.  361,  85  A.  321. 
586-84  Shinn  v.  McLean  (Can.),  11 
West.  L.  Eep.   527. 

587-88  Buyer  must  show  non-deliv- 
ery if  he  sets  it  up.  Marquette  N.  Bk. 
V.  Stearns,  111  Minn.  218,  126  N.  W. 
726. 

587-89  Wolf  17.  Co.,  252  111.  491,  96 
N.  E.  1063;  Wirth  v.  Fawkes,  109  Minn. 
254,  123  N.  W.  661;  Harrison  v.  Scott, 
135  App.  Div.  546,  120  N.  Y.  S.  377. 
See  Eoach  v.  Whitfield,  94  Ark.  448, 
127  S.  W.  722. 

5S7-90  Case  T.  M.  Co.  v.  Fee  (Can.), 
10  West.  L.  Eep.   70;    Childress  v.   Co., 

162  Ala.  371,  50  S.  322  (failure  to  ob- 
ject to  accounts  mailed) ;  Wolf  P.  Co., 
55  Wash.  665,  104  P.  1123.  See  Plot- 
ner  r.  Co.  (Tex.  Civ.),  122  S.  W.  443. 
Claim  of  seller  against  third  party,  ir- 
relevant. Eoach  r.  Whitfield,  94  Ark. 
448,  127  S.  W.  722. 

Letter  admissible  to  show  rejection. 
Larrowe  M.  Co.  v.  E.  Co.,  137  App.  Div. 
732,  122  N.  Y.  S.  567. 
587-91  Fountain  City  D.  Co.  v.  Lind- 
quist,  22  S.  D.  7,  114  N.  W.  1098; 
Wheeling  Mold,  etc.  Co.  v.  Co.,  62  W. 
Va.  288,  57  S.  E.  826.  See  Garvin  v. 
Co..  31  Ky.  L.  E.  1182,  104  S.  W.  964. 
588-93  Harrison  v.  Scott,  135  App. 
Div.  546,  120  N.  Y.  S.  377,  if  accept- 
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ance  sought  to  be  shown  from  buyer's 
acts. 

If  buyer  informed  seller  of  reasons  for 
not  accepting  goods  he  cannot,  on  the 
trial,  show  other  reasons.  Providence 
J.  Co.  V.  Bailey,  159  Mich.  285,  123 
N.  W.   1117. 

589-96     Hillman  v.  Hulett,  149  Mich. 
289,   112    N.   W.    918.     See   Central    T. 
G.    Co.    V.    Co.,    45    Tex.    Civ.    199,    99 
S.  W.  1144,  reasons  for  special  price. 
That  article  delivered  was  as  good  as 
one   contracted   for   admissible.      Barry 
V.  Danielson,  78  Wash.  453,  139  P.  223. 
Financial  condition  of  plaintiff  corpor- 
ation as  tending  to  show  vnlue  of  stock 
sold  and  probability  of  price  agreed  to 
be  paid,  admissible.     Mcintosh   v.  Mc- 
Nair,  63  Or.  57,  126  P.  9. 
That  goods  sold  were  part  of  larger  bill 
may  be   proved,   tending  to    show   that 
plaintiff    was    willing    to   give    reduced 
price  on  whole.     Coleman   r.  Forrester, 
178  Mo.  App.   57,  163  S.  W.   263. 
Another  contract  for  rental  of  property 
showing    value,    admissible.      Mvers    v. 
Adams  (Ga.  App.),  81  S.  E.  595. 
590-1     Tuttle-C.  C.  Co.  v.  Co.,  136  la. 
382.  113  N.  W.  827. 
590-3     Tuttle-C.  C.  Co.   v.  Co.,  supra. 
591-4     Cleveland    v.   Eowe,    99    Minn. 
444,  109  N.  W.  817. 
Market  value  at  end  of  month  admis- 
sible as  showing  it  during  month.    Hull 
f.  Mfg.  Co.,  208  Fed.  260,  125  C.  C.  A. 
460. 

592-5  Condition  of  property  received 
in  exchange  as  affected  by  occurrence 
postdating  contract,  immaterial.  Man- 
ganese S.  S.  Co.  V.  Bk.,  25  S.  D.  119, 
125  N.  W.  572. 

Buyer  may  show  goods  were  received 
in  apparently  same  condition  as  when 
shipped  and  were  not  snbsoquontly  in- 
terfered with.  Mette  &  K.  Dist.  Co. 
r.  Lowrey,  39  'Mont.  124,  101  P.  966. 
592-6  Seller  must  show  performance 
of  conditions  under  executory  contract. 
Grenawalt  r.  Uoe,  136  Wis.  501,  117 
N.   W.   1017. 

592-7     See  Kirchman  v.  Co.,  92  Ark. 
m,    122    S.   W.    239. 
593-8     Trafton  r.  Davis.  110  Me.  318, 
86  A.  179;   Gardiner  v.  Davis,  110  Me. 
310,   86  A.   176. 

593-9  But  contract  may  contemplate 
buying  and  delivering  merchandise  at 
a  specified  price.  In  such  a  case  the 
loss  as  to  such  merchandise  not  in  sel- 
ler's "possession  or  control  is  the  dif- 
ference  between    what   it   would    have 


cost  him  to  deliver  the  merchandise 
and  the  contract  price."  Dininiick  V. 
Jlendley,  117  Md.  45S,  84  A.  171. 
593-10  Eepudiation  of  contract  by 
buyer  shown  bj'  proof  of  default  in 
payments  and  unsatisfactory  state  of 
his  business.  Moffat  v.  Davitt,  200 
Mass.  452,  86  N.  E.  929. 
594-11  In  re  Bellevue  Pipe  &  F. 
Co.,  189  Fed.  169;  Moffat  v.  Davitt, 
supra;  Brown  v.  Co.,  210  Mo.  260,  109 
S.  W.  22;  Charts  J.  Webb  &  Co.  v. 
Hosiery  Co.,  231  Pa.  297,  80  A.  173. 
594-12  Hull  Co.  V.  Mfg.  Co.,  208 
Fed.  260,  125  C.  C.  A.  460;  Fisher  Hy- 
draulic S.  &  Mach.  Co.  V.  Warner,  188 
Fed.  465. 

Bills  of  lading  "subject  to  correc- 
tion," admissible  in  absence  of  show- 
ing of  correction  or  need  therefor. 
Maricle  v.  Co.,  55  Tex.  Civ.  178,  121  S. 
W.  221. 

Value  of  goods  delivered  shown  by  evi- 
dence seller  put  up  but  one  quality, 
and  that  standard;  how  work  done  and 
supervised,  and  that  samples  from  all 
goods  put  up  were  approved  by  a  com- 
petent and  disinterested  man.  Char- 
acter of  goods  sold  to  others,  though 
sold  defendint,  but  not  delivered,  can- 
not be  shown,  nor  acceptance  thereof 
bv  buvers.  Webster  r.  Moore,  108  Md. 
572,  71   A.  466. 

596-18  See  Wright  r.  Schultz  (Ky.), 
122    S.    W.    138. 

597-23  Mizell  v.  Watson,  57  Fla. 
in,  49  S.  149;  Avil  Pub.  Co.  r.  Brad- 
ford, 121  :\ro.  Ai.p.  577.  97  S.  W.  23-<. 
No  breach  where  goods  had  to  be  man- 
ufactured and  could  not  be  manufac- 
tured and  delivered  after  the  receipt  of 
the  order  and  before  the  expiration  of 
the  contract,  and  so  evidence  of  this 
fact  should  be  received.  Haven  Mal- 
leable Casting  Co.  r.  Co.,  146  Ky.  135, 
142  S.  W.  227. 

601-48  Peed  r.  "NrcDonald.  22  Cal. 
App.  701,  136  P.  506. 
601-49  Schon-K.,  etc.  Co.  v.  Snow. 
43  Colo.  .538,  96  P.  182. 
602-51  Very  slight  evidence  is  suf- 
ficient to  show  readiness  an<l  ability  to 
pav  for  goods.  Baker  v.  Co.  (Ala.), 
65"  S.  321. 

Burden  of  proving  defense  to  action 
for  breach  of  contract.  Star  B.  Co. 
r.  Co.,  128  Mo.  App.  517,  109  S.  W. 
802. 

602-52  Delivery  by  mistake  may  be 
shown    under    general    denial.      Peoples 
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V.  Brockman  (Tex.  Civ.),  153  S.  W. 
907. 

If  parties'  acts  concurrent  buyer  may 
show  his  ability  to  pay  if  delivery 
made.  Catlin  v.  Jones,  52  Or.  337,  97 
P.  546. 

603-5T  Tender  of  goods  shown 
though  not  pleaded.  Ford  v.  Lawson, 
133  Ga.  237,  65  S.  E.  444. 
603-58  Crowley  v.  Co.,  100  Minn. 
178,  110  N.  W.  969;  Raymore  Realty 
Co.  t\  Pfotenhauer  Ngsbit  Co.,  129  N. 
Y.  S.  1002;  Interstate  Engineering  Co. 
V.  Archer,  64  Wash.  629,  117  P.  470. 
See  Alwart  Bros.  Co.  v.  Colliery  Co., 
211  Fed.  313,  127  C.  C.  A.  599. 
That  plaintiff  was  compelled  to  go  into 
open  market  to  buy  goods,  admissible 
Albion  L.  Co.  l>.  Lowell,  20  Cal.  App. 
782,  130  P.  858. 

603-59  Schon-K.  M.  &  G.  Co.  r. 
Snow,  43  Colo.  538,  96  P.  182;  Central 
Ga.  Brick  Co.  i).  Co.,  136  Ga.  693,  71 
S.  E.  1048;  Milledgeville  Cotton  Co.  x\ 
Cary,  9  Ga.  App.  391,  71  S.  E.  503; 
Twigg  Candy  Co.  v.  Co.,  9  Ga.  App 
358,  71  S.  E.  679;  Ford  v.  Lawson,  133 
Ga.  237,  65  S.  E.  444;  Smith  V.  Co., 
156  111.  App.  508;  Eaves  v.  Harris,  95 
Miss.  607,  49  S.  258;  Thedford  v.  Her- 
bert, 135  App.  Div.  174,  119  N.  Y.  S. 
1025;  Brody  v.  Birnbaum,  108  N.  Y.  S 
581 ;  Gadsden  v.  Chem.  Co.,  89  S.  C.  483, 
72  S.  E.  15;  Cocke  &  Co.  v.  C.  &  I. 
Co.  (Tex.  Civ.),  155  S.  W.  1019;  Cal. 
Pine  B.  &  L.  Co.  v.  Co.,  39  Utah  325, 
117  P.  35. 

See  Albion  L.  Co.  v.  Lowell,  20  Cal. 
App.  782,  130  P.  '858. 
"This  rule  is  based  upon  the  presump- 
tion that  the  vendor  has  the  property 
in  his  possession  or  under  his  control. 
In  such  case,  if  the  vendee  refuses  to 
accept,  the  vendor  may  sell  the  prop- 
erty in  the  open  market,  and  his  dam- 
age would  be  the  difference  between 
what  it  sold  for  and  the  contract  price. 
This  rule  also  obtains  in  a  contract 
to  manufacture,  as  to  such  articles  as 
have  been  already  manufactured  and 
rea*dy  for  delivery  where  the  contract 
is  broken  by  the  defendant.  The  rule 
rests  upon  the  principle  of  the  indem- 
nification of  the  injured  party  for  the 
injury  he  has  sustained,  and,  ordinarily, 
the  value  in  the  market  at  the  time 
and  place  of  delivery  under  the  con- 
tract furnishes  the  readiest,  most  di- 
rect, and  fairest  method  of  ascertain- 
ing the  measure  of  this  indemnitv. " 
Dimmick  r.  Hendley  (Md.),  84  A.  171. 


Parol  evidence  competent  to  show  dam- 
ages though  contract  in  writing.  Han- 
son V.  Wittenberg,  205  Mass.  319,  91 
N.  E.  383.  See  Globe  E.  Co.  v.  Co., 
190  U.  S.  540. 

Remote  damages. — Interest  on  value  of 
plant,  fixed  charges  for  operating  it 
while  shut  down  pending  arrival  of 
purchased  parts,  and  cost  of  keeping 
up  steam  to  avoid  b.each  of  insurance 
policy,  too  remote  for  proof.  Oxford 
K.  M.  V.  Co.,  6  Ga.  App.  642,  65  S. 
E.  791. 

Value  in  nearby  markets,  shown.  U. 
S.  C.  Co.  V.  Joachimstahl  (N.  J.  L.), 
72  A.  46. 

Resales  by  plaintiff  monthsi  after 
goods  should  have  been  delivered  can- 
not be  proved  to  show  market  value 
at  time  of  default.  McManus  v.  Co., 
126  App.  Div.  68,  110  N.  Y.  S.  680. 
Price  current  lists. — See  Orr  r.  Kenny, 
150  Mich.  159,  114  N.  W.  228;  Mose- 
ley  V.  Johnson,  144  N.  C.  257,  274,  56 
S.  E.  922. 

Efforts  made  in  open  market  by  buyer 
to  procure  goods,  shown.  Talcott  v. 
Freedman,  149  Mich.  577,  113  N.  W.  13. 
Evidence  of  loss  sustained  by  buying 
goods  to  take  place  of  those  contracted 
for,  inadmissible.  Pierce  v.  Waller 
(Tex.  Civ.),  102  S.  W.  1173. 
Market  price — burden  of  proof. — Orr 
r.  Kenny,  150  Mich.  159,  114  JST.  W.  228. 
604-61  Evidence  as  to  cost  of  re- 
pairing.— Marbury  L.  Co.  v.  Co.,  32  Ky. 
L.  E.  739,  107  S.  W.  200. 
Buyer  may  indicate  to  jury  such  arti- 
cles as  are  covered  by  different  items 
of  order,  it  and  goods  being  before 
iurv.  Molina  J.  Co.  l'.  Dinnan,  81 
Conn.  Ill,  70  A.  634. 
Evidence  as  to  difference  in  value  be- 
tween article  contracted  for  and  that 
delivered,  not  competent.  Isbell-P.  Co. 
r.  Heineman,  126  App.  Div.  713,  111 
N.  Y.  S.  332. 

605-63  Contra,  Taussig  v.  Co.,  124 
Mo.  App.  209,  101  S.  W.  602. 
606-66  Walnut  E.  M.  Co.  v.  Cohn, 
79  Ark.  338,  96  S.  W.  413;  Gruen  v. 
Co.,  81  N.  J.  L.  626,  80  A.  547.  Contra, 
Thedford  v.  Herbert,  135  App.  Div.  174, 
119  N.  Y.  S.  1025. 

Facts  showing  necessity  for  buying 
goods  must  be  pleaded  or  price  paid 
cannot  be  shown.  Eaves  v.  Harris, 
95  Miss.  607,  49  S.  258. 
607-72  TSTational  Candy  Co.  v.  Candy 
Co.,  155  111.  App.  44;  Enterprise  Mfg. 
Co.  V.  Campbell  (Ky.),  121  S.  W.  1040; 


1656 


SALES 


Vol.  n 


Nat.  Coal  Co.  v.  Min.  Co.,  168  Mich.  I  tion  with  like  articles  made  by  others, 
198,  132  N.  W.  88;  McManus  v.  Co.,  not  relevant;  otherwise  as  to  proof  of 
126   App.    Div.    68,    no    N.    Y.    S.    680;    <>irects  of  use  of  like  articles  similarly 


Czarnikow,  MacDou^'all  «S;  Co.  v.  Bax 
tor,  130  N.  Y.  S.  617. 

607-73  Trefro  r.  Arave,  20  Ida.  38, 
116  P.  119;  Pittman  r.  Co.,  48  Tex. 
Civ.  320,  106  S.  W.  724,  108  S.  W.  1165. 
608-74  Enterprise  Mfg.  Co,  v.  Camp- 
hell  (Ky.),  121  S.  W.  1040. 
608-76  Kirbv  L.  Co.  r.  Cummings, 
57  Tex.  Civ.  291,  122  S.  W.  273. 
608-78  Pitman  i\  Co.,  48  Tex.  Civ. 
320,  106  S.  W.  724,  108  S.  W.  1165; 
Hammond  V.  Mfg.  Co.,  146  Wis.  485, 
131    X.  W.   1097. 

Expenses  incurred  during  life  of  con- 
tract in  going  to  place  of  delivery  to 
ascertain  why  goods  not  sent,  proved. 
Enterprise  Mfg.  Co.  V.  Campbell  (Kv.), 
121  S.  W.  1040. 

609-84  Cary  i\  Niblo,  155  111.  App. 
338. 

Expert  evidence  as  to  market  value  of 
firsts  admissible  to  prove  quality  of 
goods  contracted  for.  Wells  Co.  v.  Ray- 
worth,  153  Wis.  453,  141  N.  W.  286. 
610-85  John  Turl's  Sons  v.  Co.,  121 
N.  Y.  S.  478. 

611-89  Letter  admissible  to  show 
notice  onlv.  Cameron  S.  P.  Wks.  i". 
L.  &  I.  Co*i  (Tex.  Civ.),  167  S.  W.  256. 
611-91  Time  of  delivery  governs  if 
warranty  so  stipulates.  Tibbals  O.  Co. 
r.  Meigs,  11  Cal.  App.  298,  104  P.  844. 
611-94  See  Eaton  r.  Hope,  177 
l^lich.  411,  143  N.  W.  241. 
612-97  That  cheese  was  returned  be- 
cause of  condition  inadmissible  to  show 
contract.  Chivers  r.  Sigmund,  164  El. 
App.   555. 

Incompetent  to  show  defects  in  a  piece 
of  machinery  under  investigation  by 
showing  that  another  machine  made  by 
the  same  people  was  defective.  Fet- 
zer  r.  Haralson  (Tex.  Civ.),  147  S.  W. 
290. 

612-98  Harrison  r.  Russell,  17  Ida. 
196,  105  P.  48;  Nat.  Rk.  of  Anadarko 
r.  Oldham,  26  Okla.  139,  109  P.  75. 
See  Ford  r.  Lawson,  133  Ga.  237,  65 
S.  E.  444;  Moore  r.  Shannon,  137  Kv. 
604.  126  S.  W.  136. 

Evidence  as  to  condition  of  auto  at 
destination  admissible  to  show  condi- 
tion when  loaded.  Kellv  r.  Automo- 
bile Co.  (Mo.  App.),  150  S.  W.  62. 
613-99  Good  behavior  admissible  in 
rebuttal.  Ellis  r.  Park  lev  (la.),  142 
X.  W.  203. 
613-1    Comparison  of  article  In  ques- 


made  by  defendant.  Barnett  r.  Hagan, 
18  Ida.  104,  108  P.  743. 
FaUure  to  give  notice  of  defects  in 
goods  raises  strong  presumption  they 
correspond  with  warranty  and  calls  for 
strict  proof  of  its  breach.  Shinn  V. 
McLean  (Can.),  11  West.  L.  Rep.  527. 
613-2  S.  P.  Co.  V.  Oteri,  94  Ark.  318, 
126  S.  W.  1065  (loss  of  profits  not  prov- 
able);  Tibbals  O.  Co.  v.  Meigs,  11  Cal. 
App.  298,  104  P.  844;  Miller  L.  Co.  v. 
Co.,  37  Pa.  Super.  585;  Abrahamson  V. 
Cummings,  165  Wash.  35,  117  P.  709; 
Hammond  v.  Mfg.  Oo.,  146  Wis.  485, 
131    N.    W.    1097. 

Expert  evidence  that  actual  value  of 
machinery  in  good  condition  was  less 
than  contract  price  is  admissible.  Cam- 
eron S.  P.  Wks.  r.  L.  &  I.  Co.  (Tex, 
Civ.),  167  S.  W^  256. 
Where  subject  matter  is  in  separate 
units,  one  of  whicli  is  defe('ti\t\  de- 
fendant may  prove  value  of  ['crfect 
writ  separately,  e.  p.,  piano  and  player 
attachment.  Smith  &  Nixon  Co.  r.  Mor- 
gan, 152  Ky.  430,  153  S.  W.  749. 
614-3  As  showing  value  of  goods 
sold  under  warranty,  br(>a<'h  of  wliich 
is  alleged,  eviden.^e  is  admissible  sliow- 
ing  price  received  by  buyer  on  resale. 
Petrified  Bone  M.  Co.  r.  Rogers,  150 
Fed.   445. 

Admissibility  of  offer  to  accept  other 
goods. — See  Ford  r.  Lawson,  133  Ga. 
2.H7.  65  S.  E.  444. 

Quality  of  goods. — Buyer  may  show 
goods  were,  to  seller's  knowledge, 
bought  to  resell,  and  were  of  such 
quality  as  he  could  not  sell  without 
material  injurv.  "'i^Tiite  v.  Co.,  6  Ga. 
App.  860,  65  S.  E.  1075. 
614-4  Tn  affirmative.  Sapp  r.  Brad- 
field,  137  Ky.  308.  125  S.  W.  721;  Ad- 
ams M.  Co.  v.  Castleberry,  92  Ark.  310, 
123  S.  W.  998. 

615-9  See  Elmore  v.  Booth,  83  Ark. 
47,   102   S.  W.  393. 

615-10  Excelsior  C.  Co.  v.  Gilder- 
sleeve,  160  Fed.  47,  87  C.  C.  A.  202; 
Brooks  r.  Camak,  130  Ga.  213.  60  S. 
E.  456;  Fairbanks,  etc.  Co.  r.  Burgert, 
88  Neb.  376,  129  N.  W.  557. 
616-11  Canadian  P.  H.  Qo.  v.  Peck 
(Can.),  11  West.  L.  Rep.  605;  Excel- 
sior C.  Co.  V.  Gildersleevo,  160  Fed.  47, 
87  C.  C.  A.  202:  High  smith  Bros.  v. 
Hammonds,  99  Ark.  400,  138  S.  W.  635; 
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Am.  S.  J.  Co.  V.  Hill,  90  Ark.  78,  117 
S.  W.  781;  Elmore  v.  Booth,  83  Ark. 
47,  102  S.  W.  393;  South  Side  Coal  Co. 
V.  Gross,  157  111.  App.  218;  Wyandotte, 
etc.  Co.  V.  Bruner,  147  Mich.  400,  110 
N.  W.  949;  Prizer,  etc.  Co.  v.  Peaslee, 
99  Minn.  275,  109  N.  W.  232;  Shannon 
v.  Abell,  169  Mo.  App.  598,  155  S.  W. 
62;  Clevenger  v.  Lewis,  20  Okla.  837, 
95  P.  230,  16  L.  B.  A.  (N.  S.)  410; 
Miller  v.  Co.,  '220  Pa.  181,  69  A.  598; 
Dunham  v.  Salmon,  130  Wis.  164,  109 
N.  W.  959. 

Burden  to  show  that  breach  was  within 
exception  of  warranty  is  upon  defense. 
Brown  v.  Nevins,  84  N.  J.  L.  215,  86 
A.  938. 

Evidence  sufficient. — Crouch  &  Son  v. 
Spooner,  9  Ga.  App.  695,  72  S.  E.  61. 
Evidence  insufficient. — Lawson  v.  Bar- 
ber &  Co.,  189  Fed.  165. 
Burden  of  defense  that  material  was 
defective  and  not  fit  for  use  is  on  de- 
fendant. A.  Wyekoff  &  Sons  Co.  v. 
Town,  130  La.  563,  58  "S.  338. 
Reliance  on  representations  must  be 
proved.  Moore  v.  E.  Co.,  137  Mo.  App. 
679,   119  S.   W.   454. 

Return  of  goods  must  be  shown  by 
plaintiff.  Hartley  v.  Eotman,  200  Mass. 
372,  ,S0  N.  E.  903. 

Negligent  or  wrongful  delivery  must 
be  shown  by  baver.  Smith  v.  Weather- 
ford,  92  Ark.  6,"^  121  S.  W.  943. 
617-13  Continuing  contract,  once 
shown  to  exist,  is  presumed  to  con- 
tinue; burden  of  showing  discontinu- 
ance upon  party  alleging  same.  Fruit 
D.  Co.  V.  Le  Seno,  147  Mich.  149,  110 
N.  W.  526. 

617-14  Burden  of  establishing 
grounds  of  rescission  by  a  preponder- 
ance of  evidence  on  plaintiff.  In  re 
Spokane-C.  E.  Co.,  70  Wash.  142,  126 
P.  418. 

619-21  Fuller  v.  Chenault,  157  Ala. 
46,  47   S.  197. 

619-26  Cochran  v.  Co.,  88  Ark.  343, 
114  S.  W.  711;  Burns  Bro.  V.  Bigelow, 
122   N.   Y.   S.   255. 

621-31  Vollum  v.  Beall,  117  Md.  617, 
83   A.  1095. 

621-32  "When  it  is  alleged  that  a 
person  has  been  deceived  and  misled 
by  what  some  other  person  has  done  or 
said,  no  one  can  know  as  well  as  the 
person  alleged  to  have  been  deceived 
whether  or  not  such  was  the  case;  and 
when  such  person  is  put  upon  the  stand 
as  a  witness,  and  the  party  who  al- 
leged that  he  was  deceived  fails  to  call 


ui^on  him  to  answer  in  the  affirmative 
or  negative  in  that  regard,  the  conclu- 
sion that  he  was  deceived  and  de- 
frauded ought  not  to  be  indulged,  al- 
though it  may  appear  that  he  has 
made  an  unwise  trade."  Eushing  v.. 
Spreen  (Tex.  Civ.),  142  S.  W.  49. 
621-33  Joslyn  v.  Co.,  177  Fed.  863, 
101  C.  C.  A.  77;  U.  S.  G.  Co.  v.  Shields, 
101  Tex.  473,  108  S.  W.  1165;  Oom- 
pagnie,  etc.  Co.  v,  Co.  (Tex.  Civ.), 
107  S.  W.  651. 

622-35     Burden  of  showing  fraud  of 
seller. — ^Lyon    v.    Lindblad,    145    Mich. 
588,    108  N.   W.   969. 
Buyer   must    show   rescission    by   him. 
Muncie  W.,  etc.  Co.  v.  Finch,  150  Mich. 
274,  113  N.  W.  1107. 
624-43     Noel     v.    Hughes,     152     Mo. 
App.    192,    133    S.   W.    585. 
626-49     Clauss    Shear    Co.    v.    Supply 
Co.,    1    Ala.    App.    664,    56    S.    49. 
628-53     Worth    Huskey    Coal    Co.    v. 
Parker-Washington    Co.,    157    111.    App. 
199;     Enterprise    Mfg.     Co.    V.    Oppen- 
heim,    Oberndorf    &    Co.,    114   Md.    368, 
79   A.   1007;    Geiser   Mfg.   Co.   v.   Luns- 
ford   (Tex.  Civ.),   139  S.  W.  64;   Klock 
r.  Newbury,  63  Wash.  153,  114  P.  1032. 
62S-54     Ellison  Son  &  Co.  v.  Grocery 
Co.,  69  W.  Va.  380,  71  S.  E.  391. 
629-55     Finch  &  Co.  v.  Coal  Co.,  156 
111.    App.   589;    Larrowe   Milling   Co.   V. 
E.   Co.,  122   N.  Y.  S.  567. 
630-59     Hakes   v.   Thayer,   165  Mich. 
476,  131  N.  W.  174. 

Defendant  must  prove  acquiescence 
and  waiver  by  purchaser.  Joslyn  v. 
Co.,  177  Fed.  863,  101  C.  C.  A.  77. 
630-60  Mizell  v.  Watson,  57  Fla.  Ill, 
48  S.  149;  Stimpson  Specialty  Co.  v. 
Parker,  10  Ga.  App.  295,  73  S.  E.  412; 
Billmeyer  v.  Mfg.  Co.,  150  la.  318,  130 
N.  W.  115. 

631-61  Thomas  C.  Co.  v.  Co.,  135 
Fed.  25,  67  C.  C.  A.  629;  Joslyn  v.  Co., 
177  Fed.  863,  101  C.  C.  A.  77;  Jordan 
i\  Austin,  161  Ala.  585,  50  S.  70;  J.  1. 
Case  T.  M.  Co.  v.  Johnson,  140  Wis. 
534,  122  N.  W.  1037.  See  The  Willis 
A.  Holden,  174  Fed.  5,  98  C.  C.  A. 
43. 

As  where  the  contract  itself  provided 
that,  in  case  of  rejection,  the  plant 
should  be  removed,  and  no  reason  ap- 
pears why  it  is  not  capable  of  removal. 
Wolf  V.  Eef.  Co.,  252  111.  491,  96  N. 
E.  1063. 

Notwithstanding  an  express  rescission 
may   show  an   election   to  take  benefit 
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of  contract.     Wolf  v.  Ref.  Co.,  252  111. 
491,  96  N.  E.  106.3. 

A  purchaser  of  shirts,  "before  accept- 
ance, discovered  the  inferior  quality  of 
the  shirts  as  compared  to  the  samples,, 
and  immediately  notified  the  seller  of 
the  fact,  and  that  the  shirts  were  held 
subject  to  the  seller's  order  and  direc- 
tions as  to  disposition  or  shipment. 
While  he  placed  the  shirts  in  his  store, 
he  did  not  treat  them  as  a  part  of 
his  stock  by  selling  any  of  them  to 
customers.  But  when  the  seller  abso- 
lutely refused  to  take  the  shirts  back, 
or  to  give  any  directions  as  to  dispo- 
sition, and  when  the  shirts  were  de- 
teriorating in  value  by  dust,  the  depre- 
dation of  rats,  etc.,  the  purchaser  sold 
them  for  the  purpose  of  lessening  the 
eventual  damages.  This  conduct  did 
not  amount  to  an  acceptance  of  the 
shirts,  for  when  the  purchaser  at  once 
notified  the  seller  of  their  inferior  con- 
dition and  offered  to  reship  them,  and 
that  they  were  held  subject  to  the 
seller's  order,  he  did  all  he  could  do; 
and  when,  after  the  refusal  to  rescind, 
the  shirts  were  deteriorating  in  value, 
it  was  his  duty  to  sell  in  order  to 
diminish  the  damages."  Salant  &  Sal- 
ant  V.  Bannenberg  Co.,  10  Ga.  App. 
263,  73  S.  E.  426. 


SALVAGE 

635-10  Promptness  and  efficient  ser- 
A'ice  to  be  considered.  The  Navis,  196 
Eed.  843. 

636-13  See  Pacific  Mail  S.  S.  Co.  v. 
Co.,  173  Fed.  28,  97  C.  C.  A.  346. 
636-14  Merritt  Co.  v.  Tice,  118  App. 
Biv.  123,  103  N.  Y.  S.  333. 
637-22  No  fixed  rule  based  on  value 
of  property  and  character  of  services. 
The  Indian,  159  Fed.  20,  86  C.  C.  A. 
210. 

639-24  The  S.  C.  Schenk,  158  Fed. 
54,  S5  C.  C.  A.  384;  The  Western  Star, 
157  Fed.  489. 

640-27       Dunsmuir      v.      The      Otter 
(Can),   10  West.  L.  Rep.  3S0. 
640-28       Dunsmuir      V.      The     Otter, 
suin-a;    The    Devonian,    150    Fed.    831; 
The  Western  Star,  157  Fed.  489. 
641-32     The    Willis    A.    Holden,    174 
Fed.  5,  98  C.  C.  A.   43. 
641-33     Damage    sustained   by   rescu- 
ing vessel  considered   only  for  purpose 
of    fixing    award.      The   Rockland,    175 
Fed.  524. 


641-34     The  Pelican,  158  Fed.  183. 
641-36       Dunsmuir      v.      The      Otter 
(Can.),    10    West.    L.    Rep.    380;     The 
Western  Star,  157  Fed.  489. 
644-53     Comp.  The  S.  C.  Schenk,  158 
Fed.  54,  85  C.  C.  A.  384. 


SCIRE    FACIAS 


646-1     See  Goodfellow  v.  S.,  53  Tex. 

Cr.    471,    110  S.   W.   755. 

647-5     But  see  Dav  v.  S.,  51  Tex.  Cr. 

;!24,  101  s.  w.  Sue. 

649-13      Burden     on     defendant     of 

proving  mala  fides  in  obtaining  scire 
facias  on  production  of  record,  appar- 
ently regular.  In  re  Miller's  Est.,  243 
Pa.  328,  90  A.  77. 

649-15  Ravburn  v.  Handlan,  165 
Mo.  App.  412,  147  S.  W.  846.  See 
Weaver  i\  Webb,  3  Ga.  App.  726,  60 
S.  E.  367;  Waterburv  Nat.  Bk.  i\  Reed, 
231  111.  246,  S3  N.  E.  188;  Henry  r. 
Co.,  46  Tex.  Civ.  179,  102  S.  W.  749. 
651-21  Weaver  r.  Webb,  3  Ga.  App. 
72r,.  60  S.  E.  367.  See  Leonard  r. 
Weymouth,  193  IMass.  479,  79  N.  E.  787. 


SEALS 

655-1  Pardee  r.  Schanzlin.  3  Cal. 
App.  .597,  86  P.  812;  Brown  Mfg.  Co. 
r.  Gilpin,  120  Mo.  App.  130,  96  S. 
W.    669. 

655-4  Christensen  v.  Peterson  (la.), 
144  N.  W.  315.  See  Rule  r.  Richards 
(Tex.  Civ.),  149  S.  W.  1073. 
656-7  But  see  Milwaukee,  etc.  Co. 
r.  Gordon,  37  Mont.  209,  95  P.  995.  no 
presum]ition  seal  used  by  secretary  of 
a  territory  is  its  great  seal  fact  must 
afllrniatively  appear. 
658-20  Sealed  contract,  but  pre- 
sumptive evidence  of  agreement.  Is- 
raelson  r.  Wollenberg,  63  Misc.  293.  116 
N.  Y.  S.  626. 

659-22     See    Langley    r.    Owens,    52 
Fla.   302,   42   S.   457. 
659-23     See    Bancroft    r.    Haines.    13 
Pa.    C.   C.    116. 

Presumption  instrument  sealed  does 
not  arise  from  a]>pearance  of  seal 
thereon;  there  must  be  recognition  of 
seal  in  bodv  of  paper.  In  re  Pirie, 
198  N.  Y.  209,  91  N.  E.  .587. 
660-26  Griffing  Co.  r.  Winfield,  53 
Fla.  ."'^9,  43  S.  687. 
661-28  Griffing  Co.  r.  Winfield, 
supra;  New  York  L.  Ins.  Co.  r.  Rhodes, 
4   Ga.   App.   25,  60  S.  E.   828. 
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662-29  Malsby  v.  Gamble,  6i  Fla. 
327,  54  S.  766.  See  supra,  "Corpora- 
tions,"' 627-93. 

662-30  Gause  v.  Co.,  196  N.  Y.  134, 
89   N.   E.  476. 

664-34  Unincorporated  association, 
not  presumed  to  have  seal.  Brower  v. 
Crimmins,  121  N.  Y.  S.  648. 
Burden  on  city  to  show  it  is  not  usual 
for  its  officers  to  execute  under  seal 
such  contracts  as  the  one  in  suit.  Peter- 
son V.  New  York,  194  N.  Y.  437,  87  N. 
E.   772. 

Use  of  proper  seal,  presumed.  Kessler 
V.  Polkosky,  81   Kan.   69,   105  P.   7. 


SEDUCTION 

668-1     Greenman      r.      0 'Riley,     144 

Mich.  534,  108  N.  W.  421;  Clemons  v. 
Seba,  131  Mo  App.  378,  111  S.  W.  522. 
670-7  Breiner  v.  Nugent,  136  la. 
322,  111  N.  W.  446;  Lauer  v.  Banning, 
152  la.  99,  131  N.  W.  783. 
674-21  Elder  v.  Warner,  129  N.  Y. 
S.  816. 

676-33  But  see  Taylor  v.  Daniel,  30 
Ky.  L.  E.  377,  98  S.  W.  986,  illegiti- 
mate child. 

Evidence  sufficient  to  sustain  verdict. 
Wilson  V.  Mangold,  154  la.  352,  134  N. 
W.   1072. 

677-37     Greenman     v.     O'Eiley,     144 
Mich.  534,  108  N.  W.  421. 
679-43     See  Pough  v.  S.,  7  Ga.  App. 
610,    67    S.   E.    695. 

Previous  acts  of  intercourse  may  be 
proved  to  show  influence  of  defendant 
over  plaintiff.  Fisher  v.  Bolton,  148 
la.  651,  127  N.  W.  979. 
681-54  Corroboration  not  required 
in  civil  action.  Olson  v.  Rice,  140  la. 
630,   119   N.   W.   84. 

681-56  Anderson  v.  Aupperle,  51 
Or.   556,  95  P.   330. 

Child  may  be  exhibited  to  jury  though 
less  than  three  months  old.  Anderson 
r.    Aupperle,    supra. 

682-58  Breiner  v.  Nugent,  136  la. 
322,  111  N.  W.  446;  Anderson  v.  Aup- 
perle. 51  Or.  556,  95  P.  330. 
682-59  General  rules.  See  vol.  4, 
p.  940,  n.  53,  and  supplement  thereto. 
683-62  Leroux  v.  Schnupp,  15  Ont. 
L.  R.  91. 

684-63  Breiner  v.  Nugent,  136  la. 
322.  m  N.  W.  446. 
687-73  Cook  v.  S.,  102  Ark.  363,  144 
S.  W.  221;  Carson  r.  Slatterv,  123  La. 
825,  49  S.  586;  Clemons  v.  'Seba,  131 
Mo.  App.  378,  111  S.  W.  522. 


Previous  unchastity  does  not  defeat  ac- 
tion. Olson  V.  Rice,  140  la.  630,  119 
N.   W.    84. 

687-74     See  Clemons  v.  Seba,  supra. 
Profanity,  not  evidence  of  lewdness. — 

Anderson  v.  Aupperle,  51  Or.  556,  95 
P.  330. 

688-75  Opinion  woman  drank  beer 
on  one  occasion,  inadmissible.  Ander- 
son V.  Aupperle,  supra. 
Opinions  as  to  character,  based  on  ob- 
servations, inadmissible.  Anderson  v. 
Aupperle,  supra. 

688-77  Contra,  Bishop  v.  S.  (Tex. 
Cr.),  160  S.  W.  705.  See  vol.  3,  p.  21, 
n.  53,  and  supplement  thereto. 
Continuing  to  live  with  defendant 
without  complaint  inconsistent  with 
claim  of  seduction.  Carson  v.  Slat- 
tery,  123  La.  825,  49  S.  586. 
Nor  is  proof  of  an  independent  crime 
competent  to  impeach  defendant  or  es 
tablish  his  bad  reputation.  S.  v.  Tee 
ter,  239  Mo.  475,  144  S.  W.  445. 
688-78  Exemplary  damages  recov 
ered  without  proving  malice.  Ander 
son  i\  Aupperle,  51  Or.  556,  95  P.  330 
689-80  Sramek  r.  Sklenar,  73  Kan 
450,   85   P.   566. 

690-86  Olson  v.  Rice,  140  la.  630 
119  N.  W.  84. 

691-88  That  prosecutrix  is  unmar 
ried.  P.  v.  Weinstock,  140  N.  Y.  S, 
453. 

Evidence  held  Insufficient  to  support 
a  conviction.  Murphy  v.  S.  (Tex.  Cr.), 
143  S.  W.   616. 

In  Georgia,  the  fact  that  defendant  is 
single  may  be  shown,  since  under  an 
indictment  for  seduction  by  promise  of 
marriage,  the  accused  may  be  convicted 
of  fornication,  if  it  appear  from  the 
evidence  that  he  and  the  female  were 
both  unmarried.  Boggs  V.  S.,  11  Ga. 
App.  92,  74  S.  E.  716. 
691-89  P.  p.  Whittington,  143  111. 
App.  438;  S.  r.  Turner,  82  S.,  C.  278, 
64  S.  E.  424. 

692-93  Wilhite  v.  S.,  84  Ark.  67, 
104  S.  W.  531;  Woodard  v.  S.,  5  Ga. 
App.  477,  63  S.  E.  573;  Kerr  v.  U. 
S.,  7  Ind.  Tv.  486,  104  S.  W.  809;  S. 
V.  Drake,  128  la.  539,  105  N.  W.  54; 
S.  V.  Turner,  82  S.  C.  278,  64  S.  E.  424; 
Blackburn  v.  S.  (Tex.  Cr.),  160  S.  W. 
687;  Curry  i\  S.  (Tex.  Cr.),  162  S.  W. 
851;  S.  v.  Jones  (Wash.),  142  P.  35. 
See  vol.  3,  p.  54,  notes  1,  2;  vol.  9,  p. 
926,   n.   90,   and   supplement   thereto. 
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692-94  P.  V.  Weinstock,  140  N.  Y,  S. 
453.  See  vol.  3,  p.  55,  n.  3;  vol.  9,  p. 
926,  n,  91,  and  supplement  thereto. 
692-95  S.  V.  Walker,  232  Mo.  252, 
134  S.  W.  516;  S.  v.  Holter,  30  S.  D 
353,  142  N.  W.  657.  See  vol.  3,  p.  55, 
n.  3,  and  supplement  thereto. 
692-96  S.  V.  Dolan,  132  la.  196,  109 
N.  W.  609;  Russell  v.  S.,  77  Neb.  519, 
110   N.  W.  380. 

692-97  Kerr  v.  U.  S.,  7  Ind.  Ty.  486, 
104  S.  W.  809,  unchastity  presumed  to 
continue. 

692-98  Adams  v.  S.,  93  Ark.  260, 
124    S.   W.    766. 

692-99  S.  V.  Bennett,  137  la.  427, 
110  N.  W.  150. 

693-1  Evidence  sufficient  where  evi- 
dence of  defendant,  as  a  whole,  cor- 
roborated testimony  of  prosecuting  wit- 
ness. Hay  V.  S.,  178  Ind.  478,  98  N.  E. 
712. 

693-7  P.  V.  Wbittington,  143  111. 
App.  438. 

693-8  S.  V.  Eaynor,  145  N.  C.  472, 
59  S.  E.  344;  S.  r.  Turner,  82  S.  C.  278, 
64  S.  E.  424;  Browning  v.  S.,  64  Tex. 
Cr.  148,  142  S.  W.  1;  Barclay  v.  S.,  62 
Tex.  Cr.  323,  137  S.  W.  118. 
694-9  Eex  v.  Daun,  12  Ont.  L.  R. 
(Can.)  227;  S.  v.  Ring,  142  N.  C.  596, 
55  S.  E.  194. 

694-10  De  Rossett  v.  S.  (Tex.  Cr.), 
168  S.  W.  531. 

694-12  Wbatley  v.  S.,  144  Ala.  68, 
39  S.  1014;  S.  v.  Bennett,  137  la.  427, 
no  N.  W.  150;  S.  V.  Raynor,  145  N.  C 
472,  59  S.  E.  344. 

Chastity  may  be  proved  by  circumstan- 
tial evidence.  Curry  v.  S.  (Tex.  Cr.), 
162  S.  W.  851. 

694-13  Wilhite  r.  S.,  84  Ark.  67,  104 
S.  W.  531. 

Subsequent  acts  of  intercourse  between 
prosecutrix  and  defendant  may  be  tes- 
tified to  by  her.  Bishop  v.  S.  (Tex. 
Cr.).  144  S.  W.  278. 

694-16  Weaver  v.  S.,  142  Ala.  33,  39 
S.  341;  Carter  r.  S.,  59  Tex.  Cr.  73, 
127  S.  W.  215  (writer  may  explain  lan- 
guage and  abbreviations) ;  Jeter  v.  S., 
52  Tex.  Cr.  212,  106  S.  W.  371. 
694-17  Weaver  i\  S.,  142  Ala.  33,  39 
S.  341;  Watts  v.  S.,  8  Ala.  App.  264, 
63   S.   18. 

Testimony  before  grand  jury  objected 
to  because  not  in  writing  and  signed. 
'A  voluntary  statement  made  by  a  de- 
rendant,  when  not  under  arrest,  in  re- 
gard to  the  case  on  trial,  is  always  ad- 
missible when  offered  by  the  state,  and 


that  this  statement  was  made  under 
the  sanction  of  an  oath  could  not  affect 
its  admissibility,  if  voluntarilv  made." 
Browning  r.  S.^  64  Tex.  Cr.  148,  142  S. 
AV.  1. 

694-18  Ilinman  v.  S.,  59  Tex.  Or.  29, 
127  S.  W.  221. 

695-19  De  Rossett  v.  S.  (Tex.  Cr.), 
IGS  S.  W.  531. 

Conversation  with  and  threats  of 
mother  and  daughter  ami  discovery  of 
defendant  with  another  woman,  incom- 
petent. Bray  v.  U.  S.,  39  App.  Cas.  (D. 
C.)    600. 

695-20  S.  V.  Jones  (Wash.),  142  P. 
35. 

695-21  Bray  v.  U.  S.,  39  App.  Cas. 
(D.  C.)    600. 

695-22  P.  V.  Tibbs.  143  Cal.  100,  76 
P.  904;  S.  V.  Holter,  30  S.  D.  353,  138 
N.  W.  953.  See  vol.  3,  p.  716,  n.  26, 
and  supplement  thereto. 
Prosecutrix  may  testify  to  this  fact. — 
Bishop  V.  S.  (Tex.  Cr.),  144  S.  W.  27S. 
695-24  S.  V.  Dolan,  132  la.  196,  109 
N.  W.  609;  S.  v.  Nugent,  134  la.  237, 
111    N.    W.    927. 

695-25  Watts  v.  S.,  8  Ala.  App.  264, 
63  S.  18;  Adams  v.  S.,  93  Ark.  260,  124 
S.    W.    766. 

695-27  Parker  r.  S.,  11  Ga.  App. 
251,    75    S.   E.    437. 

695-28  Acts  subsequent  to  original 
seduction,  shown  in  explanation  of  in- 
consistency in  prosecutrix's  testimony. 
Hinman  v.  S.,  59  Tex.  Cr.  29,  127  S.  W. 
221. 

695-29  S.  r.  Bennett.  137  Ta.  427, 
no  N.  W.  150;  S.  V.  Holter,  30  S.  D. 
353,  138  X.  W.  953. 

Not  leading  to  ask  "would  have 
yielded  but  for  his  promise  to  marry 
vou."  Black  V.  S.  (Tex.  Cr.),  160 
S.  W.  720. 

See  vol.  4,  p.  669,  n.  56;  vol.  8,  p.  155, 
n.  21,  and  supi>lement  thereto. 
696     Cumberland    G.    Mfg.    Co.    r.    Do 
Witt,  120  Md.  381,  87  A.  927. 
696-30     Washington    r.    S.,    124    Ga. 
423,   53    S.    E.   910;    S.    t\   Whitley,   141 
N.   0.  823,  53   S.  E.  820. 
696-31     Woodard    r.    S.,    5   Ga.    App. 
447,  63  S.  E.  573,  evidence  of  persua- 
sion. 

696-33  Weaver  v.  S.,  142  Ala.  33.  39 
S.  341;  Whatley  r.  S..  144  Ala.  68,  39 
S.  1014;  Holland  r.  S.  (Ala.  App.), 
66  S.  126;  Wilhite  r.  S.,  84  Ark.  67, 
104  S.  W.  531;  Faulkner  r.  S.,  53  Tex. 
Cr.  258,  109  S.  W.  199;  .Teter  v.  S.,  52 
Tex.  Cr.  212,  106  S.  W.  371. 
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696-34  S.  V.  Waterman,  75  Kan.  253, 
88  P.  1074. 

As  where  evidence  showed  that  defend- 
ant and  prosecuting  witness  had  been 
acquainted  but  a>  short  time  prior  to 
the  time  she  says  they  became  engaged 
to  be  married,  and  ne  nad  been  with 
her  but  a  few  times  prior  to  the  time 
she  says  the  first  act  of  intercourse 
took  place.  W'oo^dridge  v.  S.  (Tex. 
Cr.),  146  S.  W.  550'. 

696-35  Whatley  v.  S.,  144  Ala.  68, 
39  S.  1014;  Watts  v-.  S.,  8  Ala.  App. 
264,  63  S.  18;  Bray  v.  U.  S.,  39  App. 
Cas.  (D.  0.)  600;  &.  v.  Kincaid,  142  N. 
C.  657,  55  S.  E.  647;  Hinman  v.  S.,  59 
Tex.  Cr.  29,  127  S.  W.  221. 
696-37  Eussell  v.  S.,  77  Neb.  519, 
110  N.  W.  380;  Muhlhause  v.  S.,  56 
Tex.  Cr.  288,  119  S.  W.  866.  But  see 
S.  V.  Sortviet,  100  Minn.  12,  110  N.  W. 
100. 

696-38  Seduced  as  accomplice. — See 
supra,  "Accomplices,"  112-53.  See  vol. 
3,  p.  711,  n.  2,  and  supplement  thereto. 
696-39  Rex  v.  Daun,  12  Out.  L.  E. 
(Can.),  227;  Holland  v.  S.  (Ala.  App.), 
66  S.  126;  Pannell  r.  S.,  162  Ala.  81,  50 
S.  281;  Nichols  v.  S.,  92  Ark.  421,  122 
S.  W.  1003  (if  accusation  is  of  seduc- 
tion under  promise  of  marriage  cor- 
roborative evidence  must  cover  both 
facts);  Cooper  v.  S.,  86  Ark.  30,  109 
S.  W.  1023;  P.  V.  T\Tiittington,  143  111. 
App.  438;  S.  r.  Bruton,  253  Mo.  361, 
161  S.  W.  751;  Cluck  i\  S.,  9  Okla. 
580,  132  P.  930;  S.  v.  Turner,  82  S.  C. 
278,  64  S.  E.  424;  James  v.  S.  (Tex. 
Cr.),  161  S.  W.  472;  Lemmons  v.  S., 
58  Tex.  Cr.  269,  125  S.  W.  400;  Camp- 
bell V.  S.,  57  Tex.  Cr.  301,  123  S.  W. 
583;  Murphy  v.  S.  (Tex.  Cr.),  143  S.  W. 
616.  See  vol.  3,  p.  711,  n.  4,  and  sup- 
plement thereto. 

"Other  testimony  tending  to  connect 
the  defendant  with  the  offense 
charged."  Murphy  v.  S.  (Tex.  Cr.), 
143  S.  W.  616. 

Where  the  evidence  of  the  prosecutrix 
as  to  the  promise  of  marriage  is  of 
such  a  nature  as  to  cast  doubt  upon 
her  veracity,  the  corroboration  of  her 
evidence  as  to  the  promise  of  mar- 
riage should  be  clear  and  convincing. 
S.  V.  Teeter,  239  Mo.  475,  144  S.  W.  445. 
Corroboration  prerequisite  to  valid  in- 
dictment.—Allen  V.  S.,  162  Ala.  74,  50 
S.  279. 

697-40     See  vol.  3,  p.  712,  n.  6,  and 
supplement  thereto. 
♦'This  corroboration  need  not  be  by  a 


witness  or  witnesses  who  heard  the 
promise  of  marriage,  but  may  be  by 
such  conduct  of  the  parties  as  usuall}' 
accompanies  a  contract  of  marriage,  or 
by  statements  of  the  defendant  to  third 
parties."  S.  u.  Teeter,  239  Mo.  475, 
144  S.  W.  445. 

697-41  Cook  r.  S.,  102  Ark.  363,  144 
S.  W.  221;  Long  v.  S.,  100  Miss.  7,  56. 
S.  185;  Russell  V.  S.,  77  Neb.  519,  110 
N.  W.  380;  S.  V.  Raynor,  145  N.  C 
472,  59  S.  E.  344;  Cluck  v.  S.,  9  Okla 
580,  132  P.  930;  Williams  v.  S.,  59  Tex 
Cr.  347,  128  S.  W.  1120  (need  not  ex 
tend  to  prosecutrix's  age);  Holmes  i\ 
S.  (Tex.  Cr.),  102  S.  W.  408.  Comp 
De  Rossett  v.  S.  (Tex.  Cr.),  168  S.  W 
531.  See  vol.  3,  p.  713,  n.  15,  and  sup 
plement  thereto. 

697-42  Cluck  v.  S.,  9  Okla.  Cr.  580, 
132  P.  930. 

697-43  Cluck  v.  S.,  9  Okla.  Cr.  580, 
132  P.  930. 

697-44  See  Carter  v.  S.,  99  Miss. 
206,  54  S.  805;  Taylor  v.  S.  (Tex.  Cr.), 
106  S.  W.  366. 

697-45     But    see   S.   v.   Holter,   30   S. 
D.   353,  138  N.  W.  953. 
698-47     Curry    v.    S.    (Tex.    Cr.),    151 
S.  W.  319. 

698-48  Nichols  v.  S.,  92  Ark.  421, 
122  S.  W.  1003;  Bost  V.  S.,  64  Tex.  Cr. 
464,  144  S.  W.  589.  See  vol.  3,  pp.  107, 
714,  notes  17,  53,  and  supplement 
thereto. 

Death  of  mother  of  witness  as  reason 
for  complaint  to  another  perhaps  ad- 
missible. See  Gillespie  v.  S.  (Tex.  Cr.), 
166  S.  W.  135. 

698-52  S.  v.  Jones  (Wash.),  142  P. 
35. 

698-53  Comp.  Bishop  1>.  S.  (Tex. 
Cr.),  151  S.  W.  821.  See  vol.  3,  p.  715, 
n.  24,  and  supplement  thereto. 
Letters  of  prosecutrix's  sister  to  third 
person  inadmissible.  Black  v.  S.  (Tex. 
Cr.),  160  S.  W.  720. 

Letter  telling  defendant  to  return  in- 
admissible unless  shown  defendant  re- 
ceived it  and  that  he  was  notified  of 
her  reasons  for  writing  it.  Gillespie 
r.  S.  (Tex.  Cr.),  166  S.  W.  135. 
Letters  of  prosecutrix  written  long  aft- 
erwards inadmissible.  Moran  V.  S. 
(Tex.  Cr.),  166  S.  W.  161. 
699-58  Davis  v.  S..  95  Ark.  555,  129 
S.  W.  530;  S.  v.  Pace,  159  N.  C.  462, 
74  S.  E.  1018. 

699-60  In  S.  v.  Teeter,  239  Mo.  475, 
144  S.  W.  445,  the  corroboration  rested 
entirely    upon     statements    alleged    to 


1662 


SEDUCTION 


Vol.  n 


have  been  made  by  defcnrTant  in  the 
presence  of  the  aunt  of  prosecutrix  at 
whose  home  the  entire  courtship  be- 
tween defendant  and  prosecutrix  was 
carried  on.  "The  prosecutrix  testified 
that  the  promise  of  marriage  and  seduc- 
tion took  place  the  second  time  defend- 
ant called  ujjon  her.  This  evidence  it- 
self is  improbable  and  unsatisfactory. 
While  it  is  possible  for  courtships  to 
proceed  at  such  a  breakneck  siieed,  it 
is  certainly  very  unusual,  and  the  fact 
that  the  prosecutrix  yielded-  to  defend- 
ant on  such  limited  acquaintance  tends 
more  stronifly  to  support  the  conten- 
tion of  defendant  as  to  her  previous  un- 
chastity  than  to  corroltorate  her  evi- 
dence that  a  promise  of  marriage  was 
the  means  of  bringing  about  the  al- 
leged seduction." 

699-61  P.  V.  Tibbs,  143  Cal.  100,  76 
P.  904.  See  vol.  3,  p.  716,  n.  30,  and 
supplement  thereto. 

Not  admissible  unless  shown  that  de- 
fendant had  knowledge  thereof.  Hay 
f.  S.,  178  Ind.  478,  98  N.  E.  712,  cit. 
this  text.  Contra,  Parker  v.  S.,  11  Ga. 
App.  2ol,  75  S.  E.  437. 

699-62     But  see  Watts   r.   S.,   8   Ala. 
App.    264,   63   S.    18. 
Fact  of  loss  of  engagement  ring  admis- 
sible.    Watts  r.  S.,  8  Ala.  App.  264,  63 
S.   18. 

700-67  Muhlhause  v.  S.,  56  Tex.  Cr. 
28S,  119  S.  W.  866. 

701-74  Berrv  v.  C,  149  Ky.  398,  149 
S.  W.  824;  Gillespie  v.  S.  (Tex.  Cr.), 
166  S.  W.   135. 

They  cannot  be  shown  by  evidence  of 
stati^nieiits  made  by  such  person  to  that 
effect.  This  is  mere  hearsav.  Murjihv 
V.  S.  (Tex.  Cr.),  143  S.  W.'  616. 
701-75  Berrv  r.  C,  149  Kv.  398,  149 
S.  W.  S2  4.  Rut  see  P.  r.  Tibbs,  143  Cal. 
100,   76  P.  904. 

701-76  But  see  S.  r.  Whitlev.  141 
N.  C.  823,  53  S.  E.  820.  Contra,  Ex 
parte  Vandiveer,  4  Cal.  App.  650,  88 
P.  993. 

701-80     Knight  r.  S.,  147  Ala.  93,  41 
S.    S50;    Jeter    i\   S.,   52   Tex.    Cr.    212, 
.106  S.  W.  371. 

701-81  Nolan  v.  S.,  48  Tex.  Cr.  436, 
88  S.  W.  242. 

701-83     But    see    Anderson     r.    Aup- 
pcrle,   51   Or.   556,   95   P.   330. 
702-86     ^fuhlhause  r.  S.,  56  Tex.  Cr.  | 
288,  119  S.  W.  866.  i 


702-87  Inference  or  conclusion  of 
accused,  ba.sccl  on  what  otliors  said  to 
him  resj>ecting  chastity  of  jirosecutrix, 
inadmissible.     Carter  t'.  S.,  59  Tex.  Cr. 

73,   127  ^?.  W.  215. 

Belief  of  third  person,  based  on  facta 
not  known  to  accusol,  concerning  char- 
acter of  prosecutrix  may  not  be  shown. 
Carter  r.  S.,  suj)ra. 

702-88  Hatton  r.  S.,  92  Miss.  651, 
46  S.  708;  Simmons  V.  S.,  54  Tex.  Cr. 
619,   114  S.  W.  841. 

702-90     Carter  v.  S.,  59  Tex.  Cr.  73, 

127  S.  W.  215. 

703-94  Oldham  r.  S.,  99  Ark.  175, 
137  S.  W.  825;  S.  r.  Kvle  (Mo.).  16S 
S.  W.  681;  S.  r.  Long  (Mo.),  165  S.  W. 
748;  S.  7-.  Slattery.  74  X.  J.  L.  241.  ^5 
A.  866  (immaterial  on  account  of  stat- 
ute); Gillespie  i\  S.  (Tex.  Cr.).  166  S. 
W.  135.  See  S.  v.  Jones  (Wash.),  142 
P.  35. 

Prior  acts  between  parties  admissible. 
S.  V.  Tildcn  (Wash.),  14u  P.  680. 
Where  first  act  was  without  witness* 
consent,  the  sulisc<|uent  act  with  con- 
sent may  be  shown,  she  being  still 
chaste.  Watts  v.  S.,  8  Ala.  Aj.p.  264, 
63  S.  18. 

703-95  Walls  r.  S.  (Tex.  Cr.),  153  S. 
W.  130;  Nolan  r.  S.,  48  Tex.  Cr.  436. 
88  S.  W.  242. 

To  prove  subsequent  acts,  proof  must 
be  made  they  followed  closely  u|)on 
commission  of  offense  and  of  unchas- 
titv  of  prosecutrix.  Brav  r.  U.  S.,  39 
App.  Cas.  (D.  C.)  600. 
703-98  See  S.  v.  Jones  (Wash.),  142 
P.  35. 

703-99  Admission  of  previous  inter- 
course with  others  may  be  proved. 
Muhlhause  r.  S..  5r>  Tox".  Cr.  2"^S.  119 
S.  W.  860. 

703-3  That  money  paid  prosecutrix 
was  not  i>aiil  in  presence  of  defendant, 
where  he  is  shown  to  have  consented 
to  jiayment,  immaterial.  Colo  r.  S. 
(Tex.  Cr.),  156  S.  W.  929. 
704-4  Contra,  Williams  V.  S.,  90  Miss. 
319,  43  S.  467. 

704-14  Under  Kentucky  statute,  ac- 
cusetl  who  has  married  and  abandoned 
secduced  jierson  may  offer  any  evidence 
showing  justification  for  abandonment. 
State  makes  prima  facie  cnse  by  show- 
ing proper  conduct  on  part  of  wife, 
r.  r.  ^rcXutt.  133  Kv.  702,  118  S.  W. 
978. 
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Action   on  replevin   hand,   712-24. 
711-20     Hurlbut   v.    Gainor,    45    Tex. 
Civ.   588,  103  S.  W.  409. 
That   affidavit   did  not  state  facts  to 
be    true   according    to    affiant's    knowl- 
edge   immaterial.      Power    v.    First    St. 
Bk.    (Tex.  Civ.),  162  S.  W.  416. 
711-23     Value    of    land    as    a    whole 
may    be   stated.      Caruthers   V.   Hadley 
(Tex.  Civ.),  115  S.  W.  80. 
712-24     In    action    on    replevin    bond 
amount   of   rent   collected  by  principal 
may  be  shown.  Wandelohr  v.  Bk.  (Tex. 
Civ.),   106  S.  W.  413. 
712-28       Dissiolution      notl     granted 
when.     Suttle  v.  Biles,  130  La.  448,  58 
S.  144. 

713-30  Sweeney  v.  Storage  Co.  (Tex. 
Civ.),  137  S.  W.  1147. 
714-32  See  Werner  S.  Co.  v.  Pick- 
ering, 55  Tex.  Civ.  632,  119  S.  W.  333. 
714-34  Webb  v.  Wiginton,  55  Tex. 
Civ.  413,  118  S.  W.  856.  See  Kea  v. 
Schow,  42  Tex.  Civ.  600,  93  S.  W.  706. 


SERVICE 

716-3  Place  of  service,  manner  and 
time,  must  be  shown  where  service  by 
individual,  since  presumption  existing 
in  favor  of  officer  does  not  attach. 
Lynch  V.  West,  63  W.  Va.  571,  60  S. 
E.  606. 

717-5  Duckworth  v.  McSorley,  134 
App.  Div.  290,  118  N.  Y.  S.  881. 
717-6  Unangst  v.  Southwick,  80 
Neb.  112,  113  N".  W.  989;  Finucane  v. 
Warner,  194  N.  Y.  160,  86  N.  E.  1118 
(privileged  witness) ;  Yarborough  v. 
Moore,  151  N.  C.  116,  65  S.  E.  763 
(on  infants  after  lapse  of  time).  See 
Hooper  v.  McDade,  1  Cal.  App.  733, 
82  P.  1116;  Hotovitsky  v.  Church,  78 
N.  J.  Ea.  576,  79  A.  340. 
Where  sheriff  was  given  two  notices 
concerning  two  actions  for  the  parti- 
tion of  a  piece  of  land,  there  is  no  pre- 
sumption he  served  the  first  received 
first.  Boone  v.  Boone  (la.),  141  N. 
W.  938. 

718-9  Orosco  v.  Gonzales  (N.  M.), 
141  P.  617;  Mahan  v.  McManus  (Tex. 
Civ.),  102  S.  W.  789. 
Burden  upon  person  alleging  illegality 
to  show  service  outside  .iurisdiction  of 
officer.  McDonald  v.  Cawhorn,  152  Ala. 
357,  44  S.  395. 

719-10  Phillips  V.  Bond,  132  Ga.  413, 
64   S.   E.   456;    Densel   v.   Co.,   17  Ida. 


432,  106  P.  2;  Gogebic  L.  Co.  r.  Moore, 
157  IVfich.  499,  122  N.  W.  128;  Tay- 
lor V.  Assn.,  84  Neb.  799,  122  N.  W. 
41. 

No  presumption  if  return  does  not  give 
name  of  person  served.  St.  Louis  J. 
Co.  V.  Imbraguglio,  123  La.  389,  48 
S.  1007. 

719-11  Defective  return  canno*  be 
aided  by  presumption.  Jones  v.  Crim, 
66  W.  Va.  301,  66  w.  E.  367. 
719-12  Not.  presumed  in  favor  of  de- 
fault judgment  that  process  not  show- 
ing date  of  service  was  served  oo  data 
of  indorsement  of  appointment  of  of- 
ficer who  made  service.  Lawrence  V. 
Stone,  160  Ala.  382,  49'  S.  376. 
720-13  Holmes  i\  King,  158  Mich 
445,  123  N.  W.  1  (no  presumption  of 
error  in  date  of  return). 
No  presumption  return  not  made  be- 
fore return  day  when  fact  so  expressed, 
though  clerk  of  court  made  no  endorse- 
ment showing  when  return  filed.  Him- 
melberger-H.  L.  Co.  v.  McCabe,  220 
Mo.  154,  119  S.  W.  357. 
721-17  National  M.  Co.  v.  Co.,  9 
Ariz.  192,  80  P.  397,  11  Ariz.  108,  89 
P.  535;  Slocum  v.  McLaren,  106  Minn. 
386,  119  N.  W.  406;  Westman  r.  Carl- 
son, '86  Neb.  847,  126  N.  W.  515; 
Marler-D.-G.  Co.  v.  Wadesboro,  etc.  Co., 
150  N.  C.  519,  64  S.  E.  366;  S.  v. 
Court,  42  Wash.  521,  85  P.  256.  See 
Buck  f.  Hawley,  129  la.  406,  105  N.  W. 
688. 

Evidentiary  effect  of  return  limited  to 
service  of  such  papers  as  officer  bound 
to  serve.  S.  v.  Emblen,  66  W.  Va.  360, 
66  S.  E.  499. 

Return  inadmissible  unless  made  as 
statute  provides.  "Markley  v.  Co.,  144 
la.  105,  122  N".  W.  136. 
Califomiav— Berentz  v.  Co.,  148  Cal. 
577,  84  P.  47  (constable — certificate  in- 
sufficient). 

Verification. — ^Return,  to  be  effective, 
must  be  verified.  Berentz  v.  Oo.  (Cal. 
App.),  84  P.  45. 

Age  of  server  must  appear  as  of  time 
of  service.  French  v.  Co.,  44  Wash. 
697,  87  P.  360. 

721-18  Kimsey  &  Dopson  v.  Lumb. 
Co.,  136  Ga.  369,  71  S.  E.  675;  Goge- 
bic L.  Co.  V.  Moore,  157  Mich.  499, 
122  N.  W.  128. 

722-19  McGowan  v.  Simons  (Ala.), 
64  S.  569;  Harrell  v.  Williams  (Ga. 
App.),  80  S.  E.  534;  Miedreich  r.  Lau- 
enstein,  172  Ind.  140,  86  N.  E.  963; 
Mound  City  E.  Co.  v.  R.  Co.,  146  Mo. 
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App.  463,  124  S.  W.  27;  Strobel  v. 
Clark,  128  Mo.  App.  48,  106  S.  W.  58.5; 
Cornwall  r.  Co.,  128  Mo.  App.  163,  106 
S.  W.  591;  Re^'ent  E.  Co.  i\  Co.,  112 
Mo.  App.  271,  86  S.  W.  880;  Ewald  v. 
Ortynsky,  77  N.  J.  Eq.  76,  75  A.  577; 
Coal  Co.  i\  Co.,  25  Pa.  Super.  628;  Phil- 
adelphia S.  F.  Soe.  r.  Purcell,  24  Pa. 
Super.  205;  Talbott  r.  Co.,  60  W.  Va. 
423,  55  S.  E.  1009.  See  supra,  "Con- 
clusive Evidence,"  288-81. 
723-20  Matchett  v.  Liebig,  20  S.  D. 
169,  105  N.  W.  170. 
723-21  Mechanical  A.  Co.  v.  Castle- 
man,  215  U.  S.  437  (after  removal  to 
federal  court) ;  Hawkins  v.  Johnson, 
131  Oa.  347,  62  S.  E.  285;  Cooke  v. 
Haungs,  113  111.  App.  501;  Unangst  r. 
South  wick,  80  Neb.  112,  113  X.  W. 
989;  Patterson  v.  Taylor,  78  N.  J.  L. 
10,  73  A.  225,  applying  Nebraska  rule. 
Ex  parte  affidavits  used  to  impeach  re- 
turns. .Tohnson  r.  Carpenter,  77  Xob. 
49,  108  N.  W.  161  (in  revivor  proceed- 
ings). 

Conclusive  unless  traversed. — Mayerson 
V.  Cohen,  123  Apj).  Div.  646,  108  N.  Y. 
S.  59;  Mann  r.  Mervash,  107  N.  Y.  S. 
599. 

725-22  Driggers  v.  U.  S.,  21  Okla. 
60,  95  P.  612. 

727-24  Morrissev  v.  Gray,  160  Cal. 
390,  117  P.  438;  Walrond  i\  Xoyes,  82 
Kan.  118,  107  P.  795;  Broadie  v.  Car- 
son, 81  Kan.  467,  106  P.  294;  Peter- 
silie  V.  McLachlin,  80  Kan.  176,  101 
P.  ]014. 

727-26  See  Mever  v.  Wilson,  166 
Ind.  651,  76  N.  £."^748;  Reich  r.  Coch- 
ran, 102  N.  Y.  S.  827.  Comp.  Smoot  r. 
,Judd,  ]S4  :\ro.  508,  83  S.  W.  481. 
728-27  Wolls-Fargo  &  Co.  v.  Baker 
Lumb.  Co.,  107  Ark.  41.5,  155  S.  W.  122; 
Spring  Creek  D.  D.  r.  Commissioners, 
238  111.  521,  87  N.  E.  394;  Duffv  r. 
Frankenberg,  144  111.  App.  103;  Tyler 
V.  Davis,  37  Ind.  App.  557,  75  N.  E. 
3  (in  absence  of  fraud);  Reese  Lumb. 
Co.  v.  Coal  &  Lumb.  Co.,  156  Ky.  723, 
161  S.  W.  1124;  Clarvville.  etc.  Co.  r. 
C,  32  Ky.  L.  R.  1157,  107  S.  W.  .327 
(official  character  of  server  cannot  be 
contradicted);  Hanson  r.  Franklin,  19 
N.  D.  259.  123  N.  W.  386;  Flaccus  Oak 
Leather  Co.  v.  Heasley,  50  Pa.  Super. 
127;  Delaware  Ins.  Co.  r.  ITutto  (Tex. 
Civ.),  159  S.  W.  73;  Timmerman  r.  Mc- 
Cullagh,  55  Wash.  204.  104  P.  212; 
Leachman  v.  Young,  64  W.  Va.  652,  63 
S.  E.  362.  See  supra,  "Replevin," 
229-21. 


Not  even  record  or  statement  of  sheriff 
can  be  used  tu  iiniicarli  r.'tiini.  I'in- 
nade  Gold  Min.  Co.  v.  I'ojist,  54  Colo. 
451,  131  P.  413. 

The  return  of  sheriff  controls  the  recit- 
als in  the  .juii^'::ient.  I'innaide  Gold 
Min.  Co.  r.  Popst,  54  Colo.  451,  131  P. 
413. 

728-28  Contra,  Hawkins  v.  Johnson, 
131  Ga.  347,  62  S.  E.  285. 
729-29  Kavanagh  r.  Hamilton,  53 
Culo.  ]o7,  125  P.  512  (rloar  and  con- 
vincing); Barnes  v.  Willis,  65  Fla.  363, 
61  S.  828  (clear  and  convincing);  Mann 
V.  Meryash,  107  X.  Y.  S.  599;  Sills  v. 
Machson,  104  X.  Y.  S.  77U;  Marin  v. 
Potter,  15  X.  D.  284,  107  X.  W.  970 
(general  denial  by  defendant  in  aflida- 
vit,  insufficient);  Unangst  r.  South- 
wick,  80  Xeb.  112,  113  X.  W.  9^9;  Mat- 
chett r.  Liebig,  20  S.  D.  169.  105  X.  W. 
170.  See  Bradley  v.  Rvan,  110  X.  Y. 
S.  977. 

Reasonably  clear  proof  enough. — Raulf 
V.  Co.,  138  Wis.  l-2r,.  119  .\.  \V.  t>46. 
See  Hogan  v.  Gault.  104  X.  Y.  S.  410; 
Pfotenhauer  r.  Brooker,  52  Misc.  649, 
101  X.   y.  8.  762. 

730-30  Rule  not  so  strongly  stated. 
Westman  v.  Carlson,  86  Xeb.  S47,  126 
X.  W.  515. 

Recitals  in  return,  not  substantive  evi- 
dence. Haywood  r.  Co.,  145  111.  App. 
506. 

730-31  Stuart  i:  Cole,  42  Tex.  Civ. 
478,  92  S.  W.  1040  ("publisher"  comes 
within  "editor,  proprietor,  or  man- 
ager"). 

730-32  Bv  chief  clerk  insuflicient. 
Osburn  v.  Sfaata,  66  Or.  558,  135  P. 
165. 

731-39  Fleming  v.  Tatum,  232  Mo. 
67S,    135   S.    W.   61. 

732-41  Fclsinger  t\  Quinn.  62  Wash. 
183.  113  P.  275. 

732-43  Whitford  r.  Whitford,  100 
Ark.  63.  139  S.  W.  6."3;  Cannon  r.  Luns- 
ford,  89  Ark.  64.  115  S.  W.  940;  Har- 
bert  i\  Durden.  IIG  Mo.  App.  512,  92 
S.  W.  746. 

732-44  Sternbergcr  t".  Moffat,  44 
Colo.  520.  99  P.  560  (tax  proceedings). 
Conclusiveness  of  treasurer's  affidavit 
of  iiostiiig  tax  list  not  imiieachc<l  by 
showing  no  ]>ersonal  recollection  of 
facts  stateill  thereiiV,  affidavit  being 
based  on  records,  believed  true.  Stern- 
bergcr r.  ^roffat,  supra. 
732-46  Cnmp.  Stuart  V.  Cole,  42  Tex. 
Civ.  478,  92  S.  W.  1040. 
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732-47  Zahorka  v.  Geith,  129  Wis. 
498,  109  N.  W.  552. 
In  mail  chute  will  not  do.  Korn  v. 
Lipnian,  201  'N.  Y.  404,  94  N.  E.  861, 
where  order  required  deposit  in  general 
postofiice,  and  statute  allowed  mailing 
in  a  branch. 

Recital  in  sheriff's  deed,  competent. 
Cutting  V.  Harrington,  104  Me.  96,  71 
A.  374. 

Recital  in  justice's  docket,  presump- 
tive evidence  only;  questioned  by  parol 
testimony.  Squires  v.  Detwiler,  45  Colo. 
366,  101  P.  342. 

733-48  Cannon  v.  Lunsford,  89  Ark. 
64,  115  S.  W.  940;  Lvbass  f.  Ft.  Myers, 
56  Fla.  817,  47  S.  346;  Weaver  v.  Webb, 
3  Ga.  A  pp.  726,  60  S.  E.  367;  Ladd  r. 
Craig,  94  Miss.  659,  47  S.  777  (proof  to 
overcome  recital  "must  be  clear,  over- 
whelming and  convincing ' ') ;  Harbert 
V.  Burden,  116  Mo.  App.  512,  92  S.  W. 
746;  Johnson  v.  Co.,  60  Misc.  468,  112 
N.  Y.  S.  346.  Contra,  Glasscock  v.  Bar- 
nard (Tex.  Civ.),  125  S.  W.  615.  See 
Bilby  -v.  Bodgers  (Tex.  Civ.),  125  S«  W, 
616  (no  presumption  against  record, 
notwithstanding  recital  in  judgment). 
Recital  ineffectual  unless  relating  to 
legal  entity.  Perry  v.  Whiting,  56  Tex. 
Civ.  550,  121  S.  W.  903. 
In  absence  of  recital  service  presumed 
in  court  of  general  jurisdiction.  Clark 
V.  Neves,  76  S.  C.  484,  57  S.  E.  614. 
734-49  Humphrey  r.  Hays,  85  Neb. 
239,  122  N.  W.  987;  Jones 'r.  Grim,  66 
W.  Va.  301,  66  S.  E.  367.  See  French 
V.  Co.,  44  Wash.  697,  87  P.  360. 
Record  showing  publication  of  void 
summons  makes  j^resumptive  case  for 
defendant.  Gould  V.  White,  54  Wash. 
394,  103  P.  460. 

734-51  Morse  v.  TJ.  S.,  29  App.  Cas. 
(D.  C.)  433  (order  of  publication); 
Wick  V.  Eea,  54  Wash.  424,  103  P.  462. 
See  Point  Pleasant  v.  Greenlee,  63  W. 
Va.  207,  60  S.  E.  601. 
736-52  In  re  McNeil's  Est.,  155  Cal. 
333,  lOO  P.  1086;  Waterbury  Bk.  v. 
Reed,  231  111.  246,  83  N.  E.  188;  Knapp 
V.  Wallace,  50  Or.  348,  92  P.  1054; 
Carr  v.  Miller  (Tex.  Civ.),  123  S.  W. 
1158;  Douglas  r.  S.,  58  Tex.  Cr.  122,  124 
S.  W.  933 ;  Steves  r.  Smith,  49  Tex.  Civ. 
126,  107  S.  W.  141;  Point  Pleasant  v. 
Greenlee,  63  W.  Va.  207,  60  S.  E.  601. 
Comp.  Davis  v.  Montgomery,  205  Mo. 
271,  103  S.  W.  979.  See  S.  v.  Doyle, 
10'7  Minn.  49'8,  120  N.  W.  902. 
738-54  Stuart  r.  Cole,  42  Tex.  Civ. 
478,  92  S.  W.   1040. 


739-57  Baldridge  v.  Baldridge 
(Ky.),  117  S.  W.  253  (no  presumption 
of  service  on  appeal  if  record  silent) ; 
Duff  V.  Combs,  132  Ky.  710,  117  S.  W. 
259  (same) ;  Priest  i\  Capitain,  236  Mo. 
446,  139  S.  W.  204;  Smith  V.  Whiting, 
55  Or.  393,  106  P.  791  (sc  of  appear- 
ance). 

739-58  Parol  evidence  admissible  to 
prove  actual  service,  not  appearing  of 
record.  Jones  v.  Gunn,  149  Cal.  687, 
87  P.  577;  S.  r.  Liquor,  82  Vt.  287,  73 
A,  586  (if  return  not  varied  or  contra- 
dicted). 


SET-OFF   AND  COUNTERCLAIM 

740-1  In  re  Harper,  175  Fed.  412; 
Poull  V.  Co.,  159  Ala.  453,  48  S.  785; 
Muir  V.  Co.,  155  Mich.  441,  119  N.  W. 
589;  Sucrerie  Centrale  Coloso  v.  Este- 
ves,  4  P.  R.  Fed.  25. 

Though  set-off  not  pleaded  evidence  re- 
ceived without  objection  must  be  con- 
sidered. Richardson  v.  Anderson,  109 
Md.  641,  72  A.  485.  M 

740-2  Herndon  v.  Bk.  Co.  (Ky.  L.  "^ 
R.),  124  S.  W.  835;  Dreeland  v.  Pascoe, 
39  Mont.  290,  102  P.  331;  Murphy  V. 
Cooper,  41  Mont.  72,  108  P.  576;  Mar- 
shall r.  Trerise,  33  Mont.  28,  81  P. 
400;  Simonoff  v.  Horwitz,  95  N.  Y.  S. 
522;  Liberty,  etc.  Co.  v.  Stoner,  etc. 
Co.,  178  N.  Y.  219,  70  N.  E.  501. 
Party  resisting  counterclaim  for  money 
paid  under  mistake  must  show  it  in- 
equitable to  require  repayment.  Payne 
V.  Witherbee,  132  App.  Div.  579,  117 
N.  Y.  S.  15. 

741-3  Carolina  P.  C.  Co.  v.  Co.,  162 
Ala.  380,  50  S.  332  (otherwise  as  to 
common-law  recoupment) ;  Farrar  L. 
Co.  V.  Johnstpne,  S  Ga.  App.  409,  65 
S.  E.  60;  McKeige  v.  Carroll,  120  App. 
Div.  521,  105  N.  Y.  S.  342. 
743-7  Verified  answer  admissible 
against  defendant.  Talbot  v.  Laub- 
heim,  188  N.  Y.  421,  81  N.  E.  163. 


SHIPS  AND   SHIPPING 

Eefitsal  to  carry  passenger,  746-1. 
746-1  Liability  for  refusal  to  carry 
passenger  cannot  be  imposed  unless  he 
shows  giving  of  required  notice  of  in- 
tention to  embark.  Rabinowitz  v.  Co., 
119  N.  Y.  S.  625. 
746-2     Evidence    to    show    whO'   had 
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control  of  ship,  Xelson  v.  Co.,  52  Wash. 
177,  TOO  P.  325. 

Nationality  of  vessel  well  shown  by 
certified  copv  of  enrollment  under 
§§SS2,  4155,  R.  S.  of  U.  S.  Wynne  v. 
U.  S.,  217  U.  S.  234. 
T47-9  If  title  condition  precedent  to 
registry  presumption  of  title  arises 
from  registry.  Martinez  v.  [Martinez, 
1  Phil.  Isl.  647. 

748-14  Loss  of  vessel  by  charterer, 
burden  on  liim  to  negative  negligence. 
Swenson  v.  Co.,  160  Fed.  459,  87  C.  C. 
A.  443. 

748-18  See  Peck  v.  U.  S.,  152  Fed. 
524. 

749-19  Customary  dispatch  in  un- 
loading not  conclusively  shown  as 
against  strangers  to  a  maritime  asso- 
ciation by  its  rules.  Crowley  v.  Hurd, 
172  Fed.  498. 

749-21  Waiver  presumed  when  party 
acts  inconsistent  with  asserted  right. 
Percy  r.  Co.,  173  Fed.  534.  See  Mow- 
jnckel  V.  Dewar.  173  Fed.  544. 
749-22  Warranty  of  seaworthiness 
In  charter — from  accident  presumed 
vessel  was  unseaworthy.  Bartley  v. 
Bev.  Co.,  214  Fed.  296. 
751-28  Ambiguity  in  contract  re- 
moved by  proof  of  practical  constrwc- 
tion  gi^-en  it.  Nelson  v.  Co.,  52  Wash. 
177,  100  P.  325. 

752-32     See  Nelson   r.  Co.,  supra. 
753-48     Boston  v.  Co.,  197  Mass.  561, 
83  N.  E.  1116. 

753-50  Tdentitv  of  vessel.  The  Uam- 
leh,   157  Fed.   769*. 

753-52  Tlie  President  Lincoln,  197 
Fed.  155,  116  C.  C.  A.  .592;  Board,  etc. 
V.  Paxson  Co.,  196  Fed.  15S;  Nicholas 
Transit  Co.  v.  Pittsburgh  S.  S.  Co.,  196 
Fed.  60. 

Estoppel  to  charge  fault. — West  Ken- 
tuckv  Coal  Co.  r.  Lumb.  Co.,  188  Fed. 
26,  no  C.  C.  A.  176. 
Evidence  sufficient. — Egan  r.  T.  Co..  189 
Fed.  5-I.T;  The  T>eader.  1«7  Fed.  807,  109 
C.  C.  A.  567;  The  11a rrv  ^f.  Wall.  187 
Fed.  278. 

Evidence  insufficient. — The  "R.  B.  Lit- 
tle, 188  Fed.  20.-.  no  C.  C.  A.  246;  The 
Bavmond,  178  Fed.  84S;  The  Dorothy, 
189  Fed.  40. 

In  So.  Transp.  Co.  r.  R.  Co.,  196  Fed. 
548,  the  only  evidence  that  there  was 
improper  steering  was  the  fact  that  the 
sheer  took  place.  "What  causd  it  is 
not  shown.  Such  sheers  are  often 
caused  bv  other  things  than  the  mis- 
takes   of    the    helmsman.      As    in    this 


case,  it  not  infrequently  happens  that 
their  real  cause  is  a  mystery.  The 
barge  was  proceeding  very  slowly.  It 
seems  unlikel.v,  under  such  conditions, 
that  any  probable  negligence  on  tho 
part  of  tho  man  at  the  helm  could  have 
caused  so  rank  a  sheer." 
753-53  The  Prudence,  197  Fed.  479. 
754-56  The  Charles  R.  Spencer,  178 
Fed.  862. 

754-59  Tn  re  Perth  Ambov  D.  C. 
Co..  172  Fed.  984. 

754-GO     The    Ilenrv   O.    Barrett,    161 
Fed.   4S1,   88   C.   C.   A.   423. 
755-64     Presumption    not    conclusive. 
In   re  Eastern  D.  Co.,  159  Fed.  541. 
756-78     As    between    sailing    vessels 
probability  that  one   will   fall   off  from 
her    course    is    greater    than    that    the 
other    will    swing    many    points    there- 
from.     The    ^fetamora,"   144    Fed.    936, 
75  C.   C.   A.   576.     Bule  has  less   force 
where       collision       occurred       l)etween 
steamer  and  sailing  vessel.     The  Edda, 
173  Fed.  436,  97  C.  C.  A.  63S. 
757-81      ]\rust     be     shown     goods     or- 
dered   by    authorit.v    and    delivered    to 
vessel   or  put  within   her  control.     Tho 
Curtin,  165  Fed.  271. 
757-84     Campbell    v.    C<J.,    165    Fed. 
270. 

Burden  to  show  time  and  place  of  deatli 
on  claimant.  Tluiini>son  T.  i^:  W.  ,\ssn. 
r.  ^fcGregor.  2n7  Fed.  2ti9,  12  f  C  C, 
A.  479. 

Evidence  as  to  use  of  gang  plank  under 
similar  conditions  with  knowledge,  ad- 
missible. Ki/./.o  V.  W.  Co.  (^fass.').  104 
N.    E.    363. 

758-86  Quantity  of  goods  delivered 
must  be  shown  by  shipper  if  bill  of 
billing  expresses  it  is  unknown.  Tho 
Seneca.  172  Fed.  370.  97  C  C.  A.  t^8. 
Burden  on  plaintiff  to  show  delay 
caused  by  defenclant's  failure  to  de- 
liver lumber  within  reach  of  defend- 
ant's tackle.  Evidence  as  to  equip- 
ment with  tackle  in  general  use.  and 
quantit.v  of  lumber  which  could  be 
loaded  on  proper  delivery  admissible. 
Tweedie  T.  Co.  r.  Craig,  159  App.  Piv. 
192,  144  N.  Y.  S.  64. 
Burden  of  proving  unreasonable  delay 
to  recover  demuna<:e  on  owner.  Twee- 
die  T.  Co.  r.  Barrv.  205  Fed.  721.  124 
C.   C.   A.   15. 

758-87     See   Bolton    Steam    S.    To.    r. 
Crossm.TU,    206   Fed.    183. 
758-89     Presumption     not     overcome. 
Dowtiate   S.   Co.  r.  Arbuckle,   158  Fed. 
179.' 
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758-90  Bolton  Steam  S.  Co.  v.  Cross- 
man,  206  Fed.  183;  Pacific  C.  Co.  v. 
Co.,  155  Fed.  29,  83  C.  C.  A.  625;  The 
Fri,  154  Fed.  333,  83  C.  C.  A.  205.  See 
Northern  0.  Co.  r.  Lindblom,  162  Fed. 
250,  89  C.  C.  A.  230 
758-91  Bill  of  lading  as  best  evi- 
dence of  contract  The  Eva  D.  Eose, 
151  Fed.  704,  mod.  153  Fed.  912. 
759-92  Concealment  by  shipper  of 
dangerous  character  of  article  shipped 
must  be  shown  by  carrier.  Internation- 
al M.  M.  Co.  V.  Fels,  170  Fed.  275,  95 
C.  C.  A.  471. 

759-93    Mallorv  S.  S.  Co.  f.  Optical 

Co.  (Tex.  Civ.),  154  S.  W.  282. 
759-94  The  Folmina,  212  IT.  S.  354; 
The  Konigin  Luise,  173  Fed.  811;  The 
Rappahannock,  173  Fed.  829;  Village 
S.  S.  Co.  r.  Co.,  171  Fed.  243  (short  de- 
livery); The  Ghazee,  172  Fed.  368,  97 
C.  C.  A.  66  (same);  Northern  C.  Co.  v. 
Lindblom,  162  Fed.  250,  '89  C.  C.  A. 
236;  Mallory  S.  S.  Co.  v.  Optical  Co. 
(Tex.  Civ.),  154  S.  W.  282.  Comp.  The 
St.  Quentin,  162  Fed.  883,  89  C.  C.  A. 
573;  The  Baralong,  172  Fed.  220,  97 
C.  C.  A.  24. 

Measure  of  proof  must  go  bevonci  con- 
jecture.    The  Folmina,  212  if.  S.  354. 
Under  allegation  of  loss  by  negligence 
plaintiff   has   burden,     and    may     show 
vessel   operated   with   insuflScient   crew. 
Northern  Co.  f.  Lindblom,  supra. 
Damage  to  cargo. — Burden  on   ship   as 
to    sea   perils.      The   Folmina,   153   Fed. 
364,  82  C.  C.  A.  440. 
761-97     The  Eiver  Meander,  209  Fed. 
931;  The  Babin  Chevave,  208  Fed.  966, 
126   C.   C.  A.  54;   The  Ninfa,  156  Fed. 
512. 

763-2  Implied  warranty  of  sea- 
worthiness does  not  exist  in  :^vor  of 
hirer  of  A^essel  who  has  fuljy  in- 
spected her,  so  far  as  defects  might 
have  been  discovered.  Sanford  &  B, 
Co.  V.  Co.,  177  Fed.  878,  101  C.  C.  A. 
92. 

763-6  In  absence  of  proof  of  ade- 
quate cause  for  sinking  of  boat,  unsea- 
worthiness presumed.  Sanborn  v.  Co., 
171  Fed.  449. 

764-7  The  Koranna,  214'  Fed.  172; 
The  Baralong.  172  Fed.  220,  97  C.  C. 
A.  24;  The  Oceana,  171  Fed.  172. 
765-10  Sinking  of  vessel  at  dock. 
Bovle  r.  R.  Co.,  151  App.  Div.  551,  136 
N.  Y.  S.  3.55. 
Breaking   of  rope   does     not    establish 


negligence,  but  must  be  explained  by 
ship  owner.  Reid  v.  Fargo,  213  Fed. 
771    (C.   C.   A.). 

765-11  Covip.  Haase  F.  Co.  r.  Co., 
143  Mo.  App.  42,  122  S.  W.  362. 
765-12  Negligence  not  inferred  from 
amount  of  leakage  if  packages  appar- 
ently intact.  The  Neidenfels,  174  Fed. 
293.^ 

765-13  Certificate  executed  in  for- 
eign country  showing  proper  stowage 
admissible.  The  Koranna,  214  Fed. 
172. 

766-14  Bill  of  lading  exempting  from 
liability  except  by  improper  stowage, 
burden  rests  on  shipper.  Wright  V. 
Grace,  203  Fed.  360. 
Entire  load  owned  by  one  shipper,  bur- 
den rests  on  him.  The  Rokeby,  202 
Fed.  322. 

767-20  Minneapolis,  etc.  Co.  v.  Oo., 
156  Fed.  424. 

Very  strong  evidence  necessary  to  over- 
come presumption  attaching  to  opinion 
of  master.  Willcox  v.  Co.,  210  Fed. 
89. 

767-22  The  River  Meander,  209  Fed. 
931;  I.  C.  Levy  r.  Gibson,  130  Ga.  581, 
61  S.  E.  484.  'See  Deslions  v.  La  Oom- 
pagnie,  210  U.  S.  95. 
Allegations  of  fault  by  claimant  must 
be  sustained  by  affirmative  testimony 
supplementing  presumption  of  negli- 
gence occasioned  by  accident.  In  re 
Starin,  173  Fed.  72i. 


SIMILAR  TRANSACTIONS 

Limitation    as    to   use    of    evidence    of, 
SO'7-70. 

770-2  Southern  R.  Co.  f.  Gullatt, 
158  Ala.  502,  48  S.  472;  Effler  v.  S. 
(Del.),  85  A.  731;  Denham  r.  S.,  5 
Ga.  App.  303,  63  S.  E.  62;  Haigh  U. 
Lenfesty,  239  111.  227,  87  N.  E.  962-, 
Bait.  R.  &  H.  Co.  V.  Kreiner,  109  Md. 
361,  71  A.  1066;  Barnard  r.  Bates,  201 
Mass.  234,  87  N.  E.  472;  Bookman  v. 
New  York,  133  App.  Div.  242,  117  N. 
Y.  S.  197;  Marshall  &  E.  T.  R.  Co.  v. 
Killingsworth  (Tex.  Civ.),  162  S.  W. 
1181  {cit.  Encyc.  of  Ev.);  Wiggs  v.  Co. 
(Tex.  Civ.),  110  S.  W.  179. 
An  instruction  limiting  effect  of  ad- 
mitted evidence  is  the  most  defendant 
can  claim.  Breese  v.  U.  S.,  203  Fed. 
•824,  122  C.  C.  A.  142. 
Defenses  to  other  notes  for  other  horses 
inadmissible.  A^'aughan  v.  Exum,  161 
N.   C.  492,   77  S.  E.  679. 
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771-3  Cox  V.  Steed  (Tex.  Civ.),  131 
S.  W.  246;  Rosenberg  r.  Surety  Co., 
140  App.  Div.  436,  125  X.  Y.  S.  257. 
772-5  Ware  v.  S.,  91  Ark.  555,  121 
S.  W.  927  (other  reasons  given);  Grif- 
fith V.  Denver,  55  Colo.  37,  132  P.  57; 
Marshall  &  E.  T.  R.  Co.  v.  Killings- 
worth  (Tex.  Civ.),  162  S.  W.  1181 
(cit.  the  text). 

773-6  Moffitt  V.  Co.,  86  Conn.  527, 
86  A.  16;  Partridge  v.  U.  S.,  39  App. 
Cas.  (D,  C.)  571;  Barnard  v.  Bates,  201 
Mass.  234,  87  N.  E.  472;  Texas,  etc.  R. 
Co.  V.  Berlin  (Tex.  Civ.),  165  S.  W.  62. 
775-8  Ford  &  Co.  v.  Holmes  (Ga. 
App.),  80  S.  E.  696;  Scott  r-.  Lowe,  136 
App.  Div.  442,  120  N".  Y.  S.  959;  P.  r. 
Governale,  193  X.  Y.  581,  86  X.  E.  554; 
Sucker  St.  D.  Co.  r.  Wirtz,  17  N.  D. 
313,  115  X.  W.  844;  Ft.  Worth  B.  R. 
Co.  V.  Cabell  (Tex.  Civ.),  161  S.  W. 
1083;  Texas,  etc.  R.  Co.  i\  Berlin  (Tex. 
Civ.),  165  S.  W.  62. 
Similar  settlements,  or  damages  granted 
by  defendant  to  jtorsons  under  similar 
eircumstanees  inadmissible.  Brink  r. 
Dann,  33  S.  D.  81,  144  X.  W.  734.  See 
vol.  4,  p.  17,  n.  35;  vol.  5,  p.  242,  n. 
51,  and  supplement  thereto. 
777-9  West.  U.  Tel.  Co.  v.  Sledge 
(Ala.  App.),  62  S.  390;  August  r.  S., 
11  Ga.  App.  798,  76  S.  E.  164;  Zeman 
V.  Union,  263  111.  304,  105  X.  E.  22; 
White  Auto  Co.  v.  Dorsev,  119  Md.  251, 
86  A.  617;  P.  v.  Huff.  173  Mich.  620, 
139  X.  W.  1033;  Hartzell  v.  Min.  Co., 
239  Pa.  602,  86  A.  1093;  Texas,  etc.  R. 
Co.  V.  Berlin  (Tex.  Civ.),  165  S.  W.  62; 
Lara  v.  S.  (Tex.  Cr.),  161  S.  W.  99; 
Haynes  i\  S.  (Tex.  Cr.),  159  S.  W. 
1059;  Forrester  v.  S.  (Tex.  Cr.),  152 
S.  W.  1041.  See  vol.  2,  p.  764,  n.  30; 
vol.  6,  p.  175,  n.  27; -vol.  11,  p.  200, 
n.  69,  and  supplement  thereto.  Contra, 
•where  good  faith  of  party  involved. 
Plumb  V.  Bridge,  128  App.  Div.  651, 
113  X.  Y.  S.  92. 

Proof  a  tenant  ordered  improvements 
admissible,  tending  to  show  landlord 
did  not.  Walter  r.  Sperry,  86  Conn. 
474,  85  A.   739. 

3VIay  cross-examine  witness  about  deal- 
ings with  third  persons  as  bearing  upon 
his  credibilitv.  Marx  .S:  Son  v.  King. 
177  Mich.  662,  144  X.  W.  553. 
778-12  Comp.  Compagnie  Des  Metaux 
(Tex.  Civ.),  107  S.  W.  651.  See  vol.  1, 
p.  775,  n.  7,  and  supplement  thereto. 
779-13  Rvan  r.  R.  Co..  127  App. 
Div.  11,  lll"X.  Y.  S.  21;  Beard  r.  Ins. 


Co.,  65  W.  Va.  2S3,  64  S.  E.  119.     See 
supra,    "Intoxication,"    778-6. 
779-15     See  vol.  2,  p.  922,  n.  S2,  and 
supplement  thereto. 

780-16  .See  vol.  7,  p.  421,  n.  37,  and 
supplement  thereto. 

78<»-17  See  vol.  2,  p.  845,  n.  31,  and 
supplement  thereto. 

780-18  Martin  v.  Logan,  30  Kv.  L. 
R.  799,  99  S.  W.  64S;  Wvatt  v.  "Cely, 
86  S.  C.  539,  68  S.  E.  657. 
Contra,  as  to  contract  between  part- 
ners. S^anson  r.  Wilsen,  13  Cal.  App. 
389,   110  P.   336. 

782-20  Beasore  r.  Stevens,  155  Mich. 
403,  119  X\  W.  431.  custom  of  parties 
to  sell  jointly  to  plaintiff. 
Pa3mient  of  like  claim  after  suit 
brought  cannot  be  shown  in  action  by 
officer  to  recover  fees.  Bookman  f. 
Xew  York,  133  App.  Div.  242,  117  X. 
Y.  S.  197. 

783-21  Smith  r.  M.  Co.,  6  Ala.  App. 
171,  60  S.  484;  Ware  v.  House.  141  Ga. 

410,  81  S.  E.  118;  Stoner  r.  Xall,  150 
Kv.  511,  150  S.  W.  648;  Provencher  v. 
Moore,  105  Me.  87,  72  A.  SSO.  Comp. 
Coleman  i".  Forrester,  178  Mo.  App.  57, 
163  S.  W.  263.  See  vol.  8,  p.  659, 
n.  12;  p.  713,  n.  30,  and  supplement 
thereto.  Contra,  under  some  circum- 
stances.   Moodv  r.  Peirano,  4  Cal.  App. 

411,  88  P.  380;' Bone  r.  Hayes,  154  Cal. 
759.   99   P.   172. 

783-22  Detroit  R.  T.  Co.  r.  Aldrich, 
176  Mich.  357,  142  X.  W.  373.  See  vol. 
3,  p.  524,  n.  45;  vol.  S,  p.  713.  n.  31, 
and  supplement  thereto. 
Like  agreement,  previously  made  be- 
tween same  parties  and  relating  to  a 
collateral  subject,  provable  to  show  it 
might  reasonably  be  subject  of  jiarol 
agreement  under  similar  circumstances. 
Lilienthal  r.  ("artwright,  173  Fed.  5S0, 
97  C.  C.  A.  530. 

784-23  ^ee  vol.  3,  p.  525,  n.  47.  and 
su]>]demont   thereto. 

Non-compliance    with    substituted    con- 
tract  shown    in    action    on    original    be- 
cause it   tends  to   show   noncomplinnco 
with   umlerstood    terms  of   latter.   Baer 
r.  Co.,  159  Ala.  491,  49  S.  92. 
784-25     Gieger   r.   Levin,   113   X.  Y. 
S.    1016.      See    vol.    10.    p.    24,    n.    72, 
et  seq.,  and  supplement  thereto. 
Other  like  wrongful  acts  not  jirovabla 
to    show    scope    of   servant's   authority. 
Philadelphia,  etc.  R.  Co.   r.  Green,  110 
Md.    32,    71    A.   986. 
785-26     .Jordan  r.  Co.,  1  Bovcc  (Del.) 
107,   75   A.   1014.     See   vol.   10,  p.   26, 


1669 


Vol  11 


SIMILAR  TRANSACTIONS 


11.  76,  and  supplement  thereto.  Contra, 
Bintaraaki  v.  Co.,  205  Mass.  115,  91  N. 
E.    220. 

786-33  McCown  t\  Wilson,  92  Ark. 
153.  122  S.  W.  478;  Denver  C.  T.  Co. 
V.  Cowan,  51  Colo.  64,  116  P.  136;  Eoss 
V.  City  (Conn.),  91  A.  201;  Moffitt  v. 
Co.,  86  Conn.  527,  86  A.  16;  Hackart 
V.  Co.,  243  111.  49,  90  N.  E.  257;  Tut- 
hill  V.  R.  Co.,  145  111.  App.  50;  Greben- 
stein  V.  Co.,  205  Mass.  431,  91  N.  E. 
411 ;  Larnerl  v.  Vanderline,  165  Mich. 
464,  131  N.  W.  165;  Sabine  T.  Co.  v. 
Oliver,  46  Tex.  Civ.  428,  102  S.  W.  925. 
See  Missouri,  etc.  E.  Co.  v.  Parrott,  43 
Tex.  Civ,  325,  94  S.  W.  1135,  96  S.  W. 
950;  supra,  "Books  of  Account,"  632- 
16;  vol.  2,  p.  198,  n.  27;  vol.  8,  p.  939, 
n.  GO;  vol.  10,  p.  477,  n.  27;  p.  487,  n. 
75;  p.  528,  n.  85,  and  supplement 
thereto. 

Other  errors  in  account  book.  See 
vol.  2,  p.  686,  n.  30,  and  supplement 
thereto. 

787-33  French  v.  Sabin,  202  Mass. 
240,  88  N.  E.  845;  Parsons  v.  E.  Co., 
133  App.  Div.  461,  117  N.  Y.  S.  1058; 
Adams  v.  R.  Co.  (Tex.  Civ.),  122  S. 
W.  895.  Comp.  Devine  v.  Co.,  145  111. 
App.   322. 

787-34  Hales  v.  Kerr,  2  K.  B.  (1908) 
601;  Thompson  Co.  V.  Co.  (N.  H.),  88 
A.  216;  Eober  r.  R.  Co.,  25  N.  D.  394, 
142  N.  W.  22;  Washington,  etc.  E.  Co. 
r.  Trimver,  110  Va.  856,  67  S.  E.  531; 
Allard  'v.  Contract  Co.,  64  Wash.  14, 
116  P.  457.  See  vol.  '8,  p.  941,  n.  66, 
and  supplement  thereto. 
Conversation  as  to  prior  robl)eries  to 
show  negligence  of  guests  and  suit- 
ability of  locks.  Weadock  v.  Swart, 
178  Mich.  SO,  144  N.  W.  557. 
Carriers,  other  accidents  to  show  neg- 
ligence. See  vol.  2,  p.  928,  n.  95,  and 
supplement    thereto. 

Identity  of  servant  on  each  occasion 
must  be  shown  in  aetiott  against  mas- 
ter. Louisville  &  IST.  E.  Co.  v.  Eoberts, 
7  Ga.  App.  562,  67  S.  E.  690. 
Wilfulness  shown  bv  such  testimony. 
Robertson  v.  Co.,  238  111.  344,  87  N.  E. 
373. 

Evidence  of  other  fires,  originating 
from  one  in  controversy,  admissible  to 
shown  possibility  and  probability  of 
later  fire  caused  bv  one  which  started 
others.  Llovd  C.  Co.  v.  Co.,  145  Mo. 
App.  675,  123  S.  W.  528. 
Similar  occurrences  admissible  to  bring 
home  knowledge.  Tavlor  C.  Co.  r. 
Dawes,    220   111.    145,    77     N.     E.     131; 


Pfudl  V.  Eomer,  107  Minn.  353,  l20 
N.  W.  302. 

788-35  Fisher  v.  R.,  75  N.  H.  184, 
72  A.  .212. 

788-36  Pittsburgh  E.  Co.  v.  Thomas, 
174  Fed.  591,  98  C.  C.  A.  437.  See  vol. 
8,  p.  537,  n.  69,  and  supplement  there- 
to. 

788-37  Grebenstein  v.  Co.,  205  Mass. 
431,  91  N.  E.  411;  Iwanowski  v.  Co., 
205  Mass.  316,  91  N.  E.  296. 
788-38  Smolowitz  v.  Orbach,  141  N. 
Y.  S.  527;  Osteen  v.  R.  Co.,  93  S.  C. 
61,  76  S.  E.  25.  See  vol.  2,  p.  895,  n. 
96,  and  supplement  thereto. 
Question  of  intent,  evidence  as  to  other 
acts  properly  excluded.  See  Worthing- 
ton  V.  Long  (Ala.  App.),  64  S.  174. 
Practice  and  custom  of  druggist  in 
selling  liquor  as  beverage,  act  being 
per  se  unlawful,  shown  to  meet  con- 
tention sales  for  medicinal  uses.  Loek- 
ard  V.  Van  Alstyne,  155  Mich.  507,  120 
N.  W.  1,  dist.  Hilliker  v.  Farr,  149 
Mich.  444,  112  N.  W.  1116. 
789-39  Mahler  v.  Beishline,  46  Colo. 
603,  105  P.  874;  Epstein  C.  Co.  r.  Sol- 
vinsky,  110  N.  Y.  S.  351;  Johnson  S. 
Bk.  V.  Koch,  38  Pa.  Super.  553;  Hous- 
ton, etc.  R.  Co.  V.  Johnson,  103  TeXo 
320,  127  S.  W.  539;  Ogden  Val.,  etc. 
Co.  V.  Lewis  (Utah),  125  P.  687.  See 
vol.  13,  p.  841,  n.  55,  and  supplement 
thereto.  But  see  vol.  2,  p.  489,  n.  78, 
and  supplement  thereto. 
791-40  See  vol.  6,  p.  148,  n.  2,  and 
supplement  thereto. 

791-41  Brcese  r.  IT.  S.,  203  Fed.  824, 
122  C.  C.  A.  142;  Gibson  u.  Seney,  138 
la.  383,  116  N,  W.  325;  Millet  r.  An- 
drews, 175  Mich.  350,  141  N.  W.  578, 
Ward  V.  Cook,  158  Mich.  283,  122  N.  , 
W.  785;  Karri's  v.  R.  Co.,  77  N.  J.  L. 
278,  72  A.  50;  Greensboro  L.  Ins.  Co. 
V.  Knight,  160  N.  C.  592,  76  S.  E.  623; 
Cfosland   v.   Graham,    83    S.    C.   228,   65 

5.  E.  233  (wilfulness  and  malice  in 
trover) ;  Compagnie  Des  Metaux  U.  v. 
Co.  (Tex.  Civ.),  107  S.  W.  651.  Contra 
in  criminal  case.  Denham  r.  S.,  5  Ga. 
App.  303,  63  S.  E.  62;  Ogden  Val.,  etc. 
Co.  V.  Lewis  (Utah),  125  P.  687.  Seo 
Stotts  V.  Fairfield  (la.),  145  N.  W. 
61;  Hyman  v.  Kirt,  153  Mich.  113,  116 
N.  W.  536;   vol.  5,  p.   842,  n.   18;    vol. 

6,  p.  35,  n.  13;  p.  146,  n.  95;  vol.  7, 
p.  533,  n.  83;  p.  627,  n.  6;  p.  632,  n. 
22;  vol.  8,  p.  23,  n.  57,  and  supplement 
thereto. 

793-43  Homewood  P.  Bk.  v.  Mar- 
shall, 223  Pa.  289,  72  A.  627. 
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794-45     See   vol.   6,   p.   37,   n.   23;   p. 

148,  n.  97,  and  supplement  thereto. 
794-46  See  vol.  6,  p.  38,  n.  27;  p. 
148,  n.  1,  and  supplement  thereto. 
794-47  Schwitters  v.  Springer,  236 
111.  271,  86  N.  E.  102;  Stotts  v.  Fair- 
field, supra;  P.  v.  Martin,  205  N.  Y. 
275,  98  N.  E.  474;  Ogden  Val.,  etc. 
Oo.  f.  Lewis  (Utah),  125  P.  687.  See 
vol.  6,  p.  35,  n.  16,  and  supplement 
thereto. 

795-49  In  re  Friedman,  164  Fed.  131 
(transactions  several  years  prior) ; 
Stewart  v.  Wright,  147  Fed.  321,  77 
C.  C.  A.  499;  McGuire  v.  Co.,  133  la. 
636,  111  N.  W.  34;  Newton,  etc.  Trust 
Co.  V.  Stuart,  208  Mass.  221,  94  N.  E. 
454;  Holbrook  r.  Quinlan  &  Co.,  84  Vt. 
411,  80  A.  339.  See  vol.  7,  p.  634, 
n.  31,  and  supplement  thereto. 
795-50  Handle  v.  Barden  (Tex.  Civ.), 
164  S.  W.  1063.  See  Smith  i\  Bk.,  147 
Mo.  App.  461,  126  S.  W.  810;  Common- 
wealth F.  Ins.  Co.  V.  Obenchain  (Tex. 
Civ.),  151  S.  W.  611. 
796-51  Rathbun  v.  White,  157  CaL 
248,  107  P.  309  (death  of  others  to 
show  violence  of  explosion);  Harsh- 
barger  r.  Murphy,  22  Ida.  261,  125 
P.  180;  Hertz  ;;.  R.  Co.,  154  111.  App. 
80;  Bird  r.  S.  (Tex.  Cr.),  148  S.  W. 
738;  Carnahan  v.  Moore,  70  Wash.  623, 
127  P.  195. 

797-52  Comp.  Florida,  etc.  Co.  v. 
Jackson,  65  Fla.  393,  62  S.  610.  Contra, 
Adams  v.  R.  Co.  (Tex.  Civ.),  122  S.  W. 
895.  See  Gibson  v.  E.,  75  N.  H.  342, 
74  A.  589. 

797-53  Atlanta  I.  &  C.  Co.  v.  Mixon, 
126  Ga.  457,  55  S.  E.  237. 
798-54  Evidence  of  other  gaming 
transactions  within  knowledge  of  payee 
of  note  admissible  against  indorsee 
thereof  to  show  it  was  baaed  on  such 
transaction.  Birmingham  T.  &  S.  Co. 
V.  Curry,  160  Ala.  370.  49  S.  319. 
As  showing  doing  of  act  at  time  in 
question,  hnbit  admissible.  .Taquith  f. 
Worden.  73  Wash.  .'UO.  132  V.  .^3. 
Habit  of  witness  in  performance  of 
duty  makes  him  fonipotciit  to  testify 
he  did  certain  thing  on  given  occasion, 
though  not  recollecting  it.  Texas  & 
P.  R.  Co.  i;.  Crumi>,  102  Tex.  250,  115 
S.  W,  26,  foil  Davie  v.  Terrill,  63 
Tex.   105. 

799-55  Taliaferro  r.  IT.  S.,  213  Fed. 
25  (C.  C.  A.);  Luederg  r.  U.  S.,  210 
Fed.  419,  127  0.  C.  A.  151;  Toothman 
V.  U.  S.,  203  Fed.  218.  121  C.  C.  A. 
424;  Dyar  v.  S.,  186  Fed.  614,  108  C.  C. 


A.  478;  Register  r.  S.,  186  Fed.  624,  108 
C.  C.  A.  4S8;  Barr  I'.  S.  (Ala.  App.), 
65  S.  197;  Willingham  v.  S.  (Ala.  App.) 
64  S.  544;  Howell  v.  S.  (Ala.  App.). 
64  S.  522;  Moore  l'.  S.  (Ala.  App.),  64 
S.  520;  Lightning  r.  S.,  9  Ala.  App. 
672,  62  S.  322;  Bartlett  v.  S.,  7  Ala. 
App.  85,  60  S.  9-58;  Askew  v.  S.,  6 
Ala.  App.  22,  60  S.  455;  Robinson  r. 
S..  5  Ala.  App.  4.5,  .59  S.  321;  Gray  r. 
S.,  16(1  Ala.  107,  49  S.  67s ;  Cox  r.  S.. 
162  Ala.  66,  50  S.  398;  Butler  r.  S., 
162  Ala.  71,  50  S.  400;  Crowell  r.  S. 
(Ariz.),  136  P.  279;  Setzer  t'.  S.  (Ark.). 
161  S.  W.  190;  Ware  v.  S.,  91  Ark. 
555,  121  S.  W.  927;  .lones  v.  S.,  88  Ark. 
.579,  115  S.  W.  166;  P.  v.  Casselman.  10 
Cal.  App.  234,  101  P.  693;  P.  r.  Smith. 
9  Cal.  App.  644,  99  P.  1111;  P.  r.  Mar- 
tin, 13  Cal.  App.  96,  108  P.  1034:  Rice 
V.  P.,  55  Colo.  .506,  136  P.  74;  .Tavnes 
r.  P..  44  Colo.  53.5,  99  P.  325;  S.  r. 
Sebastian,  81  Conn.  1,  69  A.  10.-4;  S. 
r.  Brown  (Del.),  85  A.  797;  Elfler  r. 
S.  (Del.),  85  A.  731;  Ryan  v.  U.  S., 
26  App.  Cas.  (D.  C.)  74;  Denton  r. 
S.,  06  Fla.  S7.  62  S.  914;  Frank  r. 
S.,  141  Ga.  243,  80  S.  E.  1016;  High- 
tower  V.  S.  (Ga.  App.),  SO  S.  E.  6S4; 
Cooper  V.  S.,  13  Ga.  App.  697.  79  S.  E. 
908;  Holmes  r.  S.,  12  Ga.  App.  3.59,  77 
S.  E.  187;  Webb  r.  3.,  7  Ga.  App. 
3.5,  66  S.  E.  27;  Robinson  t\  S..  6  Ga. 
App.  696,  65  S.  E.  792;  P.  r.  Pfan- 
Schmidt.  263  111.  411.  104  N.  E.  804; 
P.  v.  Schultz.  260  111.  35,  102  X.  E. 
1045;  P.  v.  Burger,  259  111.  2^4.  102 
K  E.  751;  P.  r.  Gibson,  255  111.  302. 
99  N.  E.  599;  Kahn  r.  S.  (Tnd.).  105 
N.  E.  385;  Miller  v.  S.,  174  Ind.  255. 
91  N.  E.  930;  S.  r.  Clark  (la.).  140 
N.  W.  821;  S.  r.  Yates.  145  la.  332.  124 
N.  W.  174;  S.  r.  Wheeler,  89  Kan.  160. 
130  P.  656;  Watson  r.  C.  132  Ky.  46, 
116  S.  W.  287;  .Tohnson  r.  C,  144  Ky. 
287,  137  S.  W.  1079;  Ravmond  r.  C.  29 
Kv.  L.  R.  78.5.  96  S.  W.  515;  S.  r. 
Riggio.  124  La.  614.  .50  S.  600;  Avery 
r  S.,  121  Md.  229.  SS  A.  148;  C.  r.  Par- 
sons. 195  Mass.  560.  9,1  N.  E.  291; 
P.  r.  Bullock.  173  Mich.  397.  139  N. 
W.  43;  P.  r.  Loomis.  161  Mich.  651, 
126  N.  W.  985;  P.  r.  Klise.  156  Mich. 
373.  120  N.  W.  989;  S.  v.  Kaufman, 
12.5' Minn.  315,  146  N.  W.  1115;  S.  r. 
Fournier.  108  Minn.  402,  122  X.  W. 
329;  Webster  v.  S.  (Miss.),  60  8.  214; 
Benoit  r.  Citv  (Miss.).  60  S.  137;  S.  r. 
Banks  (Mo.).  167  S.  W.  .505;  S.  r.  Duff. 
253  Mo.  415,  161  S.  W.  683;  S.  v.  Gor- 
don,  253   Mo.   510,   161    S.   W.   721;   S. 
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r.  Smith.  250  Mo.  274,  157  S.  W.  307; 
S.  V.  Foley,  247  Mo.  607,  153  S.  W. 
1010;  S.  y.  Horton,  247  Mo.  657,  153 
S.  W.  1051;  S.  i\  B.  Co.,  219  Mo.  156, 
117  S.  W.  1173;  S.  V.  McNamara,  212 
Mo.  150,  110  S.  W.  1067;  S.  v.  Ead- 
milovich,  40  Mont  93,  105  P.  91; 
Wilson  V.  S.,  87  Neb.  638,  128 
N.  W.  38;  P.  r.  Grutz,  212  N.  Y. 
72,  105  N.  E.  843;  P.  v.  Duffy,  212  N. 
Y.  57,  105  N.  E.  839;  P.  V.  Katz,  209 
N.  Y.  311,  103  ISr.  E.  305;  P.  v.  Pet- 
tanza,  207  N.  Y.  560,  101  N.  E.  428; 
P.  ('.  Geyer,  190  N.  Y.  364,  90  N.  E. 
4S;  P.  V.  Thifly,  160  App.  Div.  385,  145 
N.  Y.  S.  699;  P.  v.  Jacobs,  158  App. 
Div.  293,  143  N.  Y.  S.  21;  P.  v.  Col- 
burn,  147  N-.  Y.  S.  689;  P.  v.  Faulhaber, 
152  App.  Div.  101,  136  N.  Y.  S.  546; 
P.  V.  Santagata,  130  App.  Div.  225, 
1.14  K  Y.  S.  321;  P.  v.  Dudenhausen, 
130  App.  Div.  760,  115  N.  Y.  S.  374; 
P.  V.  Bills,  129  App.  Div.  798,  114  N. 
Y.  S.  587;  P.  v.  Nelson.  130  N.  Y.  S. 
488;  S.  V.  Hazlet,  16  N.  D.  426,  113 
N.  W.  374,  dist.  S.  t\  Kent,  5  N.  D. 
516,  67  N.  W.  1052,  35  L.  E.  A.  518; 
Flowers  v.  S.  (Okla.  Cr.),  138  P.  1041; 
Dupree  v.  S.  (Okla.  Cr.),  134  P.  86; 
Tempy  v.  S.,  9  Okla.  Cr.  446,  132  P. 
383;  Morris  v.  S.,  9  Okla.  Cr.  241,  131 
P.  731;  Green  v.  S.,  8  Okla.  Cr.  595, 
129  P.  683;  Eea  P.  S.,  3  Okla.  Cr. 
269,  105  P.  381;  Vickerg  v.  U.  S.,  1 
Okla.  Cr.  452,  98  P.  467;  S.  v.  Jensen 
(Or.),  140  P.  740;  S.  v.  McAllister,  67 
Or.  480,  136  P.  354;  C.  t\  House,  223 
Pa.  487,  72  A.  804;  C.  v.  Shields,  50 
Pa.  Super.  1;  U.  S.  iK  Tanjuanco,  1  Phil. 
Isl.  116;  Parrish  v.  S.,  129  Tenn.  273, 
164  S.  W.  1174;  Eansom  v.  S.  (Tex. 
Cr.),  165  S.  W.  932;  Eoss  V.  S.  (Tex. 
Cr.),  163  S.  W.  433;  Currington  V.  S. 
(Tex.  Cr.),  161  S.  W.  478;  Poulter  v. 
S.  (Tex.  Cr.),  161  S.  W.  475;  Scott  v. 
S.  (Tex.  Cr.),  160  S.  W.  960;  Dugat 
V.  S.  (Tex,  Cr.),  160  S.  W.  376;  Bow- 
man r.  S.  (Tex.  Cr.),  1.55  S.  W.  939; 
Horn  V.  S.  (Tex.  Cr.),  150  S.  W.  948; 
Gaines  v.  S.,  63  Tex.  Cr.  73,  138  S.  W. 
387;  Oomegys  v.  S.,  62  Tex.  Cr.  231, 
137  S.  W.  349;  Whitehead  v.  S.,  61  Tex. 
Cr.  558,  137  S.  W.  356;  Nunn  i;.  S., 
60  Tex.  Cr.  86,  131  S.  W.  320;  Wind- 
ham V.  S.,  59  Tex.  Cr.  366,  128  S.  W. 
1130;  Clark  v.  S.,  59  Tex.  Cr.  246,  128 
S.  W.  131;  Eailey  v.  S.,  58  Tex.  Or. 
1,  121  S.  W.  1120;  Owen  v.  S.,  58  Tex. 
Cr.  261,  125  S.  W.  405;  Pace  r.  S., 
58  Tex.  Cr.  90,  124  S.  W.  949;  John- 
son V.  S.,   57  Tex.   Cr.  488,   123   S.  W. 


1105;  Harvey  v.  S.,  57  Tex.  Cr.  5,  121 
S.  W.  501;  Zinn  f.  S.,  56  Tex.  Cr.  512, 
120  S.  W.  893;  Gelber  v.  S.,  56  Tex. 
Cr.  460,  120  S.  W.  863;  Monroe  v.  S., 
56  Tex.  Cr.  444,  120  S.  W.  479;  Harris 
V.  S.,  55  Tex.  Cr.  469,  117  S.  W.  839; 
Gardner  v.  S.,  55  Tex.  Cr.  394,  117  S.  W. 
140;  Campbell  v.  S.,  55  Tex.  Cr.  277, 
116  S.  W.  581;  Saldiver  v.  S.,  55  Tex. 
Cr.  177,  115  8.  W.  584;  Windham  v. 
S.,  59  Tex.  Cr.  366,  128  S.  W.  1130; 
Eoberts  v.  S.,  51  Tex.  Cr.  27,  100  S.  W. 
150;  Lightfoot  P.  S.  (Tex.  Cr.),  106 
S.  W.  345;  Smith  V.  S.,  51  Tex.  Or. 
427,  102  S.  W.  406;  Hinson  v.  S.,  51 
Tex.  Cr.  102,  100  S.  W.  939;  S.  v. 
Bowen  (Utah),  134  P.  623;  In  re 
Evans  (Utah),  130  P.  217;  S.  v.  Wil- 
liams, 36  Utah  273,  103  P.  250;  S.  v. 
Sanderson,  83  Vt.  351,  75  A.  961;  S. 
V.  McLeod,  78  Wash.  175,  138  P.  648; 
S.  V.  Hazzard  (Wash.),  134  P.  514; 
Davis  V.  S.,  134  Wis.  632,  115  N.  W. 
150.  Contra  under  statute  relating  to 
sale  of  intoxicants.  Thomas  v.  Yazoo, 
95  Miss.  395,  48  S.  821. 
See  P.  V.  Molineux,  168  N.  Y.  264,  61 
N.  E.  286,  62  L.  E.  A.  193,  194,  and 
note;  vol.  1,  p.  49,  n.  92;  p.  57,  n.  27; 
p.  990,  n.  53;  vol.  2,  p.  763,  n.  25;  vol. 
3,  p.  413,  n.  22;  p.  451,  n.  58;  vol.  4, 
p.  730,  n.  9;  vol.  6,  p.  675,  n.  71;  vol. 
7,  p.  753,  n.  33;  vol.  8,  p.  121,  n.  93; 
vol.  9,  p.  147,  n.  8;  vol.  11,  p.  472, 
n.  29;  vol.  13,  p.  5,  n.  16,  and  supple- 
ment  thereto. 

Theft  of  a  diflferent  animal  at  another 
time.  Slaydon  v.  S.,  102  Miss.  101,  58 
S.  977. 

In  Meno  v.  S.,  117  Md.  435,  83  A.  759, 
it  was  held  improper  to  attempt  to 
prove  by  witness  that  the  accused  had 
told  him  that  he  had  performed  opera- 
tions on  or  treated  other  girls  as  show- 
ing a  familiarity  on  the  part  of  the 
traverser  with  what  could  be  done  to 
rid  a  woman  of  a  child.  Said  the 
court:  "There  is  a  class  of  cases  in 
which  evidence  may  be  given  of  other 
similar  acts  done  by  an  accused,  but 
this  class  of  cases  is  restricted  to 
where  the  several  acts  are  connected 
together  and  form  part  of  one  entire 
scheme  ol"  transaction,  so  that  one  of 
the  acts  forms  a  basis  for  a  reason- 
able and  proper  inference  as  to  the 
purpose  and  intent  with  which  the 
particular  act  was  performed  for  which 
the  accused  was  then  on  trial." 
Second  offense. — Evidence  of  another 
offense  is  admissible  where  punishment 
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is  preater  for  second  offense.  Oould  f. 
S.  (Tex.  Cr.),  147  S.  W.  247. 
■Unperfonned  agreement  to  commit 
crime  liko  that  of  whidi  accused  can- 
not be  shown.  P.  r.  Minney,  155  Mich. 
5:54,  119  N.  W.  91 S. 
Evidence  admissible  to  identify  de- 
fendant. DiUard  r.  S.,  152  Ala.  86,  44 
S.  537;  Abrams  r.  S.,  155  Ala.  105, 
46  S.  464;  Crowell  r.  S.  (Ariz.),  l.-^G 
P.  279;  Effler  r.  S.  (Del.),  85  A.  731; 
Morse  r.  C,  33  Kv.  L.  R.  831,  111 
S.  W.  714;  S.  r.  Iliil.  46  Mont.  24,  126 
P.  41;  P.  v.  Grutz,  212  N.  Y.  72,  105 
N.  E.  843;  C.  V.  Shields.  5Q  Pa.  Super. 
1;  Dxiffat  V.  S.  (Te.x.  Cr.),  160  S.  W. 
376;  Bowman  r.  S.  (Tex.  Cr.),  1.55  S. 
W.  939;  Overstreet  r.  S.  (Tex.  Cr.),  150 
S.  W.  630.  See  vol.  3,  p.  132,  n.  49;  vol. 
8,  p.  677,  n.  81,  and  supplement  there- 
to. Defendant  connected  with  crime 
by  proof  of  jruilt  of  another  ofTenso 
different  in  nature.  P.  r.  Hill,  19S  X. 
Y.  64,  91  N.  K.  272;  Hewitt  r.  S.  (Tex. 
Cr.),  167  S.  W.  40;  Ross  i\  S.  (Tex. 
Cr.),  ia3  S.  ^V.  433;  Forrester  r.  S. 
(Tex.  Cr.),  152  S.  W.  1041.  Subse- 
quent act  proved  if  so  related  to  its 
antecedent  in  character  and  locality 
as  to  show  ho  who  committed  one  must 
have  committed  other.  Sorenson  r.  U. 
S.,  168  Fed.  785,  94  C  C.  A.  181.  Some 
connection  between  crime  necessary. 
That  similar  offenses  be  committed  by 
same  person  insulTicient.  Efiler  r.  S. 
(Del.),   85    A.    731. 

As  corroborating  proof,  admissible. 
Smothers  v.  S.,  81  Xob.  426,  116  X. 
W.  152;  S.  r.  Routzahn,  81  Neb.  133, 
115  X.  W.  759.  Contra  in  case  of 
incest.  Skidmoro  v.  S.  (Tex.  Cr.),  123 
S.  W.  1129. 

Possession  of  other  stolen  goods  admis- 
sible. See  vol.  2,  p.  S23,  ii.  26,  and 
supplement   thereto. 

Acts  constituting  crime  must  be  first 
clearly  established.  Kahn  r.  S.  (Ind.), 
105  N.  E.  385. 

If-  It  tends  to  establish  particular 
crime  charged,  eviclcuce  of  other 
crimes  is  alw.TVs  admissible.  V.  V. 
Grutz,  212  N.  V.  72,  105  N.  E.  843. 
Evidence  conflicting,  evidence  admis- 
sible. Nobles  r.  S.  (Tex.  Cr.),  158  S. 
W.    1133. 

Details  of  former  offense  inadmissible, 
but  if  accused  seeks  to  arouse  s^"nl- 
pathv  thereby  state  mav  rebut  it  by 
showincr  facts.  Kellv  r.S.  (Tox.  Cr.), 
151  S.  W.  304. 
To  make  out  chain  of  circumstantial 


evidence,  evidence  as  to  other  offenses 
admissible.  Howell  r.  (.\la.  .\ii;>.),  64 
S.    522. 

Other  acts  of  sexual  intercourse  ad- 
missible to  [irove  act  in  controversy. 
See  note  63  L.  R.  A.  329;  vol.  1,  p. 
629,  n.  2H,  et  seq.;  vol.  2,  p.  248.  n.  20; 
p.  255,  n.  40;  vol.  3.  p.  127,  n.  23;  vol. 

4,  p.  759,  n.  67;  vol.  5,  p.  970,  n.  11; 
vol.  7,  p.  258,  n.  12;  vol.  10,  p.  .595, 
n.  34;  vol.  11,  p.  687,  n.  74;  p.  701, 
n.  74,  and  supplement  thereto. 
Precise  date  of  offense  must  be  stated 
in  indictment  before  evidence  as  to 
other  offenses  can  be  admitted.  Lawson 
V.  Gulfport  (Miss.),  02  S.  357. 
Proximity  of  time  no  test.  Must  be  a 
causal  relation,  or  lo;rical  and  natural 
connection  b(>tweeii  two  offenses.  P. 
r.  Gil>son,  255  Til.  :V^-2,  09  N.  K.  .599, 
Direction  to  jury  to  disregard  testimony 
does  not  cure  error  of  admittin;;  such 
evidence.  S.  r.  Lovan,  245  Mo.  516, 
151    S.   W.   141. 

Statement  of  police  he  had  other  rea- 
sons for  suspecting  defendant  inad- 
missible. Conners  r.  C,  152  Kv.  57, 
153   S.   W.   16. 

Keeping  intoxicating  liquors. — TVit  see 
vol.  7,  J).  7t')l,  n.  73,  an<l  suj)plement 
thereto. 

Relevant  evidence  not  rendered  irrele- 
vant because  it  tends  to  prove  the  com- 
mission of  another  offense.  Lueders  v. 
V.  S.,  210  Fed.  419,  127  C.  C.  A.  151. 
800-56  Thomas  r.  U.  S.,  1.5G  Fed. 
897,  84  C.  C.  A.  477;  Howell  r.  S.  (Ala. 
App.),  64  S.  522;  Moore  r.  S.  (Ala. 
App.),  6-1  S.  520;  Smith  r.  S.,  8  Ala. 
App.  187,  62  S.  575;  Crowell  r.  S. 
(Ariz.).  136  P.  279;  P.  r.  Kizer,  22  Cnl. 
App.  10,  133  P.  516,  .521,  134  P.  346; 
P.  r.  Kirk  (Gal.  App.),  134  P.  346; 
P.  V.  McCarthy,  14  Cal.  App.  148,  HI 
P.  274;  P.  r.  Smith,  9  Cal.  App.  644, 
99  P.  nil;  P.  r.  Cahill.  11  Cal.  App. 
685,  lOfi  P.  115;  P.  r.  Arjrentos.  156  Cal. 
720,  106  P.  65;  .lavnes  r.  P.,  44  Colo. 
.535,  99  P.  325;  Partrid;re  r.  V.  S.,  .39 
.Vjip.    Gas.    (D.    G.)    571;    Hiphtower    f. 

5.  (Ga.  -Vpp.),  "80  S.  E.  6»<4:  Kahn  r. 
S.  (Ind.l.  105  N.  E.  38.'i;  Sanderson 
r.  a,  169  Tnd.  301,  82  N.  E.  .525;  S.  c. 
O'Gonnell.  144  la.  559.  123  N.  W.  201; 
Wellington  r.  C.  158  Ky.  161.  16|  S.  W. 
333;  May  r.  C.  1.53  Kv.  141,  154  S.  W. 
1074;  Greenwell  r.  G..  30  Ky.  L.  R, 
1882,  100  S.  W.  852;  S.  C.  McKowen^ 
126  T.a.  1075.  .53  S.  .3.53;  C.  r.  How- 
ard. 205  Mass.  128,  91  X.  E.  397;  P. 
V.   MacGrcgor,   17S   Mich.   436,    144   N. 
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W.  869;  S.  v.  Spaugh,  200  Mo.  571,  98 
S.  W.  55;  S.  V.  Blumenthal,  141  Mo. 
App.  502,  125  S.  W.  1188;  S.  v.  Jankow- 
ski,  83  N.  J.  L.  796,  85  A.  1135;  P.  v. 
Barobuto,  196  N".  Y.  293,  89  N.  E.  837; 
P.  V.  Grutz,  212  N".  Y.  72,  105  N.  E. 
843;  S.  V.  Dickerson,  77  O.  St.  34,  82 
N.  E.  969;  Smith  V.  S.,  3  Okla.  Cr.  629, 
108  P.  418;  S.  v.  La  Rose,  54  Or.  555, 
104  P.  299;  S.  t\  Finch,  54  Or.  4S2,  103 
P.  505;  S.  V.  Hembree,  54  Or.  463, 
103  P.  1008;  C.  V.  Shields,  50  Pa.  Super. 
1;  C.  v.  Levinson,  34  Pa.  Super.  286; 
Parrish  r.  S.,  129  Tenn.  273,  164  S.  W. 
1174;  Bobbins  V.  S.  (Tex.  Cr.),  166  S. 
W.  528;  Duget  v.  S.  (Tex.  Cr.),  160 
S.  W.  376;  Gradington  t\  S.  (Tex.  Cr.), 
155  S.  W.  210;  Bailey  v.  S.  (Tex.  Cr.), 
155  S.  W.  536;  Adams  v.  S.,  62  Tex. 
Cr.  426,  138  S.  W.  117;  Jenkins  v.  S., 
59  Tex.  Cr.  47.5,  128  S.  W.  1113;  S. 
V.  Bowen  (Utah),  134  P.  623;  S.  r.  Sar- 
good,  80  Vt.  415,  68  A.  49. 
See  Schultz  t'.  U.  S.,  200  Fed.  234,  118 
C.  C.  A.  42a;  P.  r.  Molineux,  168  N.  Y. 
264,  61  N.  E.  286,  62  L.  R.  A.  193,  199 
note;  vol.  1,  p.  1012,  n.  18;  vol.  3, 
p.  125,  n.  15;  vol.  6,  p.  676,  n.  75. 
Other  acts  must  be  committed  at  or 
near  the  time  of  offense  in  question, 
the  determination  of  which  question 
lies  in  discretion  of  court.  Ketten- 
bach  V.  U.  S.,  202  Fed.  377,  120  C. 
C.  A.  505;  Schultz  v.  U.  S.,  200  Fed. 
234,  118  C.  C.  A.  420. 
Mobbing  of  brother-in-law  of  deceased 
inadmissible  in  absence  of  showing  ac- 
cused was  actual  participant,  or  con- 
spirator. S.  V.  Jones,  249  Mo.  80,  155 
S    W    33 

8OI-57'  Williamson  v.  U.  S.,  207  IT. 
S.  425;  S.  v.  Brown  (Del.),  85  A.  797; 
Ray  V.  S.,  4  Ga.  App.  67,  60  S.  E. 
816;  S.  r.  Holland,  120  La.  429,  45  S. 
380  (kidnaping) ;  P.  v.  Burke,  157  Mich. 
108,  121  N.  W.  282  (if  intent  neces- 
sary conclusion  from  act  charged); 
Proctor  r.  S.,  8  Okla.  Cr.  537,  129  P.  77; 
S.  V.  Smith,  55  Or.  408,  106  P.  797; 
S.  V.  La  Mont,  23  S.  D.  174,  120  N.  W. 
1104. 

Exceptions  limited. — Such  testimony 
"is  allowed,  where  a  guilty  intent 
must  be  shown,  to  meet  the  presump- 
tion of  accident  or  mistake.  Such  is 
the  case  of  passing  counterfeit  money, 
or  of  filing  undervaluing  invoices 'with 
intent  to  evade'  the  customs  law,  or 
of  making  false  representations  'with 
intent'  to  obtain  property  thereby. 
When  the  government  has  proved  that 


the  defendant  has  passed  a  counterfeit 
coin,  or  has  filed  an  undervaluing  in- 
voice, or  has  made  false  representations, 
the  case  ia  not  fully  made  out.  Every 
one  of  these  things  might  be  done  inno- 
cently in  one  instance,  but  hardly  in 
many  instances.  The  exception  ought 
not  to  be  extended.  Such  testimony 
certainly  prejudices  the  defendant 
even  if  the  court  charges  the  jury 
that  it  is  admitted  only  to  show  intent. 
It  is  not  needed  in  the  case  of  a  scheme 
to  defraud.  It  would  be  impossible  to 
find  the  existence  of  a  scheme  to  de- 
fraud without  finding  also  the  fraudu- 
lent intent  of  the  person  who  devised 
it.  The  moment  the  fraudulent  scheme 
is  established,  there  is  no  necessity  for 
resorting  to  other  transactions  as  in 
the  excepted,  cases  mentioned.  No  one 
can  have  an  innocent  intent  in  devis- 
ing a  fraudulent  scheme."  Marshall  v. 
U.  S.,  197  Fed.  511,  117  C.  C.  A.  65. 
Defendant's  connection  with  one  com- 
pany admissible  to  prove  scheme  to 
defraud  the  other  where  they  are  close- 
Iv  interwoven.  Parker  v.  U.  S.,  203 
Fed.  950,  122  C.  C.  A.  252. 
801-58  Coggey  v.  Bird,  209  Fed.  803, 
126  C.  C.  A.  527;  Breese  v.  U.  S.,  203 
Fed.  824,  122  C.  C.  A.  142;  Warden  r. 
IT.  S.,  204  Fed.  1,  122  C.  C.  A.  315; 
Kettenback  v.  U.  S.,  202  Fed.  377,  120 
C.  C.  A.  505;  Stehultz  v.  U.  S.,  200  Fed. 
234,  118  C.  C.  A.  420;  Thomas  v.  U.  S., 
150  Fed.  897,  84  C.  C.  A.  477;  U.  S. 
r.  Dexter,  154  Fed.  890;  Moore  v.  S. 
(Ala.  App.),  64  S.  520;  Howell  f.  S. 
(Ala.  App.),  64  S.  522;  Roden  v.  S., 
5  Ala.  App.  247,  59  S.  751;  Pugh  v.  S.. 
4  Ala.  App.  144,  58  S.  936  (knowledge 
that  stock  was  running  at  large) ;  Cox 
v.  S.,  163  Ala.  66,  50  S.  398;  Crowell 
f.  S.  (Ariz.),  136  P.  279;  Storms  r. 
S.,  81  Ark.  25,  98  S.  W.  678;  Setzer 
V.  S.  (Ark.),  161  S.  W.  190;  Davis  r 
S.  (Ark.),  1.59  S.  W.  1129;  P.  v.  Ber 
covitz,  163  Cal.  636,  126  P.  479;  P.  r 
Grubb  (Cal.  App.),  141  P.  10.51;  P 
V.  Rial,  23  Cal.  App.  713,  139  P.  661 
P.  17.  King  (Cal.  App.),  137  P.  1076 
P.  17.  Kizer,  22  Cal.  App.  10,  133  P 
516,  521,  134  P.  346;  P.  v.  Kirk  (Cal 
App.),  134  P.  346;  P.  v.  Brecker,  20 
Cal.  App.  205,  127  P.  666;  P.  );.  Grow, 
16  Cal.  App.  147,  116  P.  369;  P.  v. 
Finer,  11  Cal.  App.  542,  105  P.  780 
(larcenv  and  burglarv) ;  Elliott  r.  P., 
56  Colo.  236,  138  P.  39;  Rice  v.  P.,  5.T 
Colo.  506,  136  P.  74;  S.  v.  Brown 
(Del.),  85  A.  797;   Effler  v.  S.   (Del.), 
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85  A.  731;  Partridge  r.  U.  S.,  39  App. 
Cas.  (D.  C.)  571;  Alsobrook  v.  S.,  126 
Ga.  100,  5-i  S.  E.  805;  Wyatt  v.  S.  (Ga. 
App.),  SI  S.  E.  802;  S.  v.  O'Xeil,  24 
Ida.  582,  135  P.  60;  P.  v.  Viskniskki, 
255  111.  384,  99  N.  E.  621;  P.  v.  Bas- 
kin,  254  111.  509,  98  N.  E.  957;  P.  v. 
Poucliof,  174  111.  App.  1;  Kaliu  v.  S. 
(Ind.),  105  N.  E.  385;  Eacock  v.  S.,  169 
Ind.  488,  82  N.  E.  1039;  S.  v.  Foxton 
(la.),  147  N.  W.  347;  S.  v.  Johnson,  133 
la.  38,  110  N.  W.  170;  S.  v.  Bog^s  (la.), 
147  N".  W.  934;  S.  v.  Brown,  85  Kan. 
418,  116  P.  508;  Mulligan  v.  C,  144  Ky. 
246,  137  S.  W.  1062;  S.  v.  Morgan,  129 
La.  154,  55  S.  747;  Avery  v.  S.,  121  Md. 
229,  88  A.  148;  C.  v.  Dow  (Mass.),  105 
N.  E.  995;  P.  r.  MacGregor,  178  Mich. 
436,  144  N.  W.  869;  P.  v.  Bullock,  173 
Mich.  397,  139  N.  W.  43;  P.  v.  Neely, 
171  Mich.  249,  137  N.  W.  150;  P.  v. 
Hancock,  166  Mich.  654,  132  N.  W. 
443;  S.  r.  Foley,  247  Mo.  607,  153  S. 
W.  1010;  S.  V.  Eobinson,  236  Mo.  712, 
139  S.  W.  140;  S.  v.  Lee,  228  Mo.  480, 
128  S.  W.  987  (keeping  gaming  de- 
vices); S.  V.  Hill,  46  Mont.  24,  126  P. 
41;  Clark  v.  S.,  79  Neb.  482,  113  N. 
W.  '804;  S.  V.  Flanagan,  83  N.  J.  L. 
379,  84  A.  1046;  S.  r.  Jankowski,  82 
N.  J.  L.  235,  82  A.  311;  P.  v.  Grutz, 
212  N.  Y.  72,  105  N.  E.  843;  P.  v.  Katz, 
209  X.  Y.  311,  103  N.  E.  305;  P.  r. 
Freeman,  160  App.  Div.  640,  145  N. 
Y.  S.  1061;  P.  r.  Furlong,  140  App. 
Div.  179,  125  N.  Y.  S.  164;  P.  v. 
Weber,  130  App.  Div.  593,  115  N.  Y. 
S.  453;  P.  v\  Weinseimer,  117  App.  Div. 
603,  102  N.  Y.  S.  579,  af.  190  N.  Y. 
537,  83  N.  E.  1129;  Greensboro  L.  Ins. 
Co.  V.  Knight,  160'  N.  C.  592,  76  S.  E. 
623;  Vickers  v.  U.  S.,  1  Okla.  Cr.  452, 
98  P.  467  (to  show  identity  and  local 
proximity);  S.  v.  Weiss  (Or.),  128  P. 
448;  S.  V.  La  Rose,  54  Or.  555,  104 
P.  299;  C.  r-.  Shields,  50  Pa.  Super.  1; 
S.  v.  Allison,  24  S.  D.  622,  124  N.  W. 
747;  S.  V.  Jackson,  21  S.  D.  494,  113 
N.  W.  880;  Parrish  r.  S.,  129  Tenn. 
273,  164  S.  W.  1174;  Hewitt  l\  S.  (Tex. 
Cr.),  167  S.  W.  40;  Ross  v.  S.  (Tex. 
Cr.),  163  S  W.  433;  Currington  v.  S. 
(Tex.  Cr.),  161  S.  W.  478;  Golden  v. 
S.  (Tex.  Ct.),  160  S.  W.  957;  Cowart 
r.  S.  (Tex.  Cr.),  158  S.  W.  809;  Bailey 
1-.  S.  (Tex.  Or.),  155  S.  W.  536;  For- 
rester v.  S.  (Tex.  Cr.),  152  S.  W.  1041; 
Overstreet  v.  S.  (Tex.  Cr.),  150  S.  W. 
630,  899;  Jackson  r.  S.,  62  Tex.  Cr.  541, 
138  S.  W.  411;  Garden  v.  S.,  62  Tex. 
Cr.  545,  138  S.  W.  598;   Schuh   v.  S., 


58  Tex.  Cr.  165,  124  S.  W.  908;  Har- 
vey V.  S.,  57  Tex.  Cr.  5,  121  S.  W. 
501;  Harris  v.  S.,  55  Tex.  Cr.  469,  117 
S.  W.  '839;  Tuller  v.  S.,  58  Tex.  Cr. 
571,  126  S.  W.  1158;  Gorman  r.  S.,  52 
Tex.  Cr.  327,  106  S.  W.  384;  Lvnne  V. 
S.,  53  Tex.  Cr.  375,  111  S.  W.  729;  S. 
V.  Bowen  (Utah),  134  P.  623;  S.  v. 
Pierce,  87  Vt.  144,  88  A.  740;  S.  V. 
Roby,  83  Vt.  121,  74  A.  638;  S.  V. 
Louanis,  79  Vt.  463,  65  A.  532;  S.  t\ 
Mobley,  44  Wash.  549,  87  P.  815.  Contra 
if  no  evidence  accused  acted  on  svstem. 
Rex  V.  Pollard,  19  Ont.  L.  R.  96. 
See  Schultz  v.  U.  S.,  200  Fed.  234,  118 
C.  C.  A.  420;  P.  v.  MePherson,  6  Cal. 
App.  266,  91  P.  1098;  P.  v.  Molineux, 
168  N.  Y.  264,  61  N.  E.  286,  62  L; 
R.  A.  193,  214n.  See  also  supra,  "In- 
tent," 627-6,  630-19;  vol.  1,  p.  54,  n.  2; 
p.  1012,  n.  18;  vol.  2,  p.  820,  n.  20; 
vol.  3,  p.  126,  n.  21;  p.  129,  n.  36;  vol. 
5,  p.  747,  n.  14,  p.  868,  n.  71;  vol.  6, 
p.  676,  n.  77,  p.  629,  n.  23,  p.  199,  n. 
44;  vol.  7,  p.  683,  n.  57,  p.  627,  n.  6, 
et  seq.,  p.  560,  n.  59,  p.  754,  n.  36; 
vol.  8,  p.  23,  n.  56;  vol.  9,  p.  228,  n.  81; 
vol.  10,  p.  595,  n.  34;  and  supplement 
thereto. 

Evidence  objected  to,  even  if  the  bills 
could  be  considerpd.  Dugat  V.  S.  (Tex. 
Cr.),  160  S.  W.  376. 
802-59  Walsh  r.  U.  S.,  174  Fed.  615, 
98  C.  C.  A.  461;  Wall  r.  S.,  2  Ala.  App. 
157,  56  S.  57;  Crowell  i\  S.  (Ariz.), 
136  P.  279;  Ross  v.  S.,  92  Ark.  481,  123 
S.  W.  756;  P.  V.  Hatch,  163  Cal.  368, 
125  P.  907;  P.  r.  Robertson.  6  Cal.  App, 
514,  92  P.  498;  Gassenheimer  r.  U.  S., 
26  App.  Cas.  (D.  C.)  432;  Chamberlain 
v.  S.,  80  Neb.  812,  115  N.  W.  555; 
S.  V.  Hight,  150  N.  C.  817,  63  S.  E. 
1043;  Lawshe  v.  S.,  57  Tex.  Cr.  32,  121 
S.  W.  865;  In  re  Evans  (Utah),  130 
P.  217;  S.  V.  Nilson,  56  Wash.  289,  105 
P.   829. 

See  P.  r.  Molineux,  16S  X.  Y.  264,  61 
X.  E.  286,  62  L.  R.  A.  193,  26-fn;  vol. 
5,  p.  145,  n.  33;  vol.  7,  p.  630,  n.  12; 
and  su]>plement  thereto. 
803-6()  Clarke  r.  P.,  53  Colo.  214, 
125  P.  113:  Partridge  v.  U.  S.,  39  App. 
Cas-  (D.  C.)  571;  Saffold  r.  S.,  11  Ga. 
App.  329,  75  S.  E.  338;  P.  r.  Weil, 
243  111.  208,  90  N.  K  731,  244  HI.  176, 
91  X.  E.  112:  S.  r.  Wilson,  223  Mo.  156, 
1"*'  S  W  701;  P.  r.  Levin,  119  App. 
Div.  233,  104  N.  Y.  S.  647;  S.  r.  Rob- 
erts. 201  Mo.  702,  100  S.  W.  4<r4;  S.  V. 
Sparks.  79  Xeb.  504,  113  X.  W.  154; 
Coblentz  r.  S.,  84  0.  St.  235,  95  N.  E. 
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768;  S.  r.  Germain,  54  Or.  395,  103  P. 
521. 

See  P.  r.  Molineux,  168  N.  Y.  264,  61 
N.  E.  286,  62  L.  E.  A.  193,  2^4T)n;  vol. 
3,  p.  127,  n.  22;  vol.  5,  p.  747,  n.  14; 
vol.  7,  p.  630,  n.  14;  and  supplement 
thereto. 

803-61  Ex  parte  Sehorer,  197  Fed. 
67;  Ex  parte  Glaser,  176  Fed.  702,  100 
C.  C.  A.  254;  S.  v.  O'Connell,  144  la. 
559,  123  N.  W.  201;  S.  v.  Cooper,  83 
Kan.  385,  111  P.  428;  S.  f.  Chance, 
82  Kan.  388,  108  P.  789;  S.  v.  Eay 
(S.  C),  75  S.  E.  174;  S.  v.  Bowen 
(Utah),  134  P.  623. 

See  P.  r.  Molineux,  168  N.  Y.  264,  61 
N.  E.  286,  62  L.  K.  A.  193,  249n;  vol. 
3,  p.  127,  n.  24;  vol.  5,  p.  868,  n.  71; 
vol.  7,  p.  630,  n.  15,  and  supplement 
thereto. 

"It  may  have  been  months  before  or 
months  after  the  forgery  on  trial.  If 
they  serve  to  illustrate  or  to  show  sys- 
tem or  make  ajiparent  the  intent  with 
which  this  act  was  committed,  then 
they  are  germane  to  this  transaction, 
and  are  admissible  in  evidence."  War- 
ren r.  S.  (Tex.  Cr.),  149  S.  W.  130. 
804-62  S.  V.  Bowen  (Utah),  134  P. 
623.  See  P.  r.  Molineux,  108  N.  Y. 
264,  61  N.  E.  286,  62  L.  R.  A.  193, 
257n;  vol.  3,  p.  746,  n.  4,  p.  804,  n.  62; 
vol.  7,  p.  630,  n.  11;  and  supplement 
thereto. 

804-63  Sapir  r.  U.  S.,  174  Fed.  319, 
98  C.  C.  A.  227;  Piano  v.  S.,  161  Ala. 
88,  49  S.  '803;  AVoodward  v.  S.,  84  Ark. 
119,  104  S.  W.  1109;  P.  r.  Zimmerman, 
11  Cal.  App.  115,  104  P.  590;  Lipsey 
17.  P.,  227  111.  364,  81  N.  E.  348;  Jef- 
fries v.  U.  S.,  7  Ind.  Ty.  47,  103  S. 
W.  761;  C.  V.  McGarvey,  158  Kv.  570, 
165  S.  W.  973;  C.  v.  Cohen  (Mo.),  162 
S.  W.  216;  S.  t\  Smith,  250  Mo.  350, 
157  S.  W.  319;  Dugat  v.  S.  (Tex.  Cr.), 
160  S.  W.  376;  Hanks  v.  S.,  55  Tex. 
Cr.  451,  117  S.  W.  150;  S.  v.  Bowen 
(Utah),  134  P.  623.  See  P.  r.  Moli- 
neux, 168  K  Y.  264,  61  N.  E.  286, 
62  L.  R.  A.  193,  269n;  vol.  10,  p.  673, 
n.  35,  and  supplement  thereto. 
Fact  of  knowledge  as  to  character  of 
g0Q(!s  received  at  other  times  unneces- 
sary to  be  proved  to  render  evidence 
admissible.  S.  V.  Cohen  (Mo.),  162  S. 
W.  216. 

804-64  Hex  v.  Chitson,  (1909)  2  K. 
B.  945  (rape);  Smith  r.  S.,  8  Ala.  App. 
187,  62  S.  575;  Radford  v.  S.,  7  Ga. 
App.  600,  67  S.  E.  707  (adultery);  S. 
r.   Sysinger,   25   S.   D.   110,   125   N.   W. 


879  (prior  acts  of  intercourse  in  rape 
case);  Boyd  v.  S.,  81  O.  St.  239,  90 
K  E.  355  (sexual  offense);  S.  v.  Ander- 
son, 53  Or.  479,  101  P.  198;  Jenkins 
V.  S.,  59  Tex.  Cr.  475,  128  S.  W.  1113. 
See  P.  V.  Molineux,  168  N.  Y.  264,  61 
N.  E.  236,  62  L.  R.  A.  193,  227n;  supra, 
"Robbery,"  458-6;  vol.  7,  p.  630,  n. 
liG,  and  supplement  thereto. 
805-65  U.  S.  r.  Rhodes,  212  Fed. 
513;  Wells  V.  S.  (Ala.),  65  S.  950;  How- 
ell V.  S.  (Ala.  App.),  64  S.  522;  Con- 
will  V.  S.,  8  Ala.  App.  82,  62  S.  lOOG; 
Cranberry  v.  S.  (Ala.),  62  S.  52;  Ken- 
nedy V.  S.  (Ala.),  62  S.  49;  Askew  v. 
S.,  6  Ala.  App.  22,  60  S.  455;  Autrey 
r.  S.  (Ark.),  168  S.  W.  556;  Renfroe 
V.  S.,  '84  Ark.  16,  104  S.  W.  542;  P. 
V.  Smith,  9  Cal.  App.  644,  99  P.  1111; 
Effler  r.  S.  (Del.),  85  A.  731;  Partridge 
f.  U.S.,  39  App.  Cas.  (D.  C),  571;  High- 
tower  r.  S.  (Ga.  App.),  80  S.  E.  684; 
P.  V.  Gibson,  255  111.  302,  99  N.  E.  599; 
S.  r.  Wilcox,  90  Kan.  80,  132  P.  982; 
Mav  v.  C,  153  Kv.  141,  154  S.  W. 
1074;  Gross  r.  C,  151  Ky.  87,  151  S.  W. 
36;  Bennett  v.  C,  133  Ky.  452,  118 
S.  W.  332;  S.  v.  Blount,  124  La.  202, 
50  S.  12;  Avery  v.  S.,  121  Md.  229,  88 
A.  148;  S.  V.  Schrum,  255  Mo.  273,  164 
S.  W.  202;  S.  V.  Anderson,  252  Mo.  83, 
158  S.  W.  817;  P.  v.  Furlong,  140  App. 
D»y.  179,  125  N.  Y.  S.  164,  af.  201  N. 
Y.  511,  94  N.  E.  1096;  Tempy  v.  S., 
9  Okla.  Cr.  446,  132  P.  383;  Morris  v. 
S.,  9  Okla.  Cr.  241,  131  P.  731;  Green 
r.  S.,  8  Okla.  Cr.  595,  129  P.  683; 
Hewitt  v.  S.  (Tex.  Cr.),  167  S.  W.  40; 
Ross  t\  S.  (Tex.  Cr.),  163  S.  W.  433; 
Lee  V.  S.  (Tex.  Cr.),  162  S.  W.  843; 
Currington  v.  S.  (Tex.  Cr.),  161  S.  W. 
478;  Dugat  t\  S.  (Tex.  Cr.),  160  S.  W. 
376;  Kaufman  r.  S.  (Tex.  Cr.),  159  S. 
W.  58;  Cowart  v.  S.  (Tex.  Cr.),  158  S. 
W.  809;  Bowman  t\  S.  (Tex.  Cr.),  155 
S.  W.  939;  Forrester  v.  S.  (Tex.  Cr.), 
152  S.  W.  1041;  Overstreet  v.  S.  (Tex. 
Cr.),  150  S.  W.  630,  899;  Dool  r.  S. 
(Tex.  Cr.),  150  S.  W.  626;  Doyle  v 
S.,  59  Tex.  Cr.  39,  126  S.  W.  1131; 
Trimble  v.  S.,  57  Tex.  Cr.  439,  125  S 
W.  40;  S.  V.  Bowen  (Utah),  134  P. 
623;  S.  V.  Thuna,  59  Wash.  689,  109 
P.  331,  111  P.  768. 

See  Heike  r.  U.  S.,  227  U.  S.  131,  33 
Sup.  Ct.  226,  57  L.  ed.  450;  Brown  v. 
S.  (Ga.  App.),  81  S.  E.  590;  P.  v. 
Moeller,  260  HI.  375,  103  N.  E.  216; 
Stephens  v.  S.  (Tex.  Cr.),  154  S.  W. 
1001;  vol.  1,  p.  991,  n.  55;  vol.  6,  p. 
613,  n.  53;  p.  678,  n.  85;  vol.  7,  p.  754, 
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n.  35;   vol.  8,  p.  264,  n.  8;   vol.  11,  p. 

399,  notes  71,  74;  p.  434,  n.  9;  and 
supplement  thereto. 
Other  acts  forming  one  offense  admis- 
sible as  treating  other  patients  where 
charged  with  illegally  practicing  med- 
icine. Mueller  v.  S.  (Tex.  Cr.),  153 
S.  W.  1142. 

805-66  P.  r.  Courtright,  10  Cal.  App. 
522.  102  P.  542;  Hall  r.  S.,  7  Ga.  App. 
115,  66  S'.  E.  390;  Parrish  v.  C,  136 
Ky.  77,  123  S.  W.  339;  S.  v.  Anderson, 
120  La.  331,  45  S.  267;  S.  v.  Sylvester, 
40  Mont.  79,  105  P.  86;  P.  v.  Morse, 
196  N.  Y.  306,  89  N.  E.  816;  Hines 
V.  S.,  57  Tex.  Cr.  216,  123  S.  W.  411; 
Nelson  v.  S.,  51  Tex.  Cr.  349,  101  S. 
W.  1012;  Schoette  v.  Drake,  139  Wis. 
IS,  120  N.  W.  393  (false  imprisonment; 
other  violations  of  ordinance  than  that 
for  which  arrest  without  warrant  made, 
competent).  See  P.  v.  Molineux,  168 
K  Y.  264,  61  N.  E.  286,  62  L.  If.  A. 
193,  308n.  Contra  if  positive  evidence 
to  support  state  in  cause  on  trial. 
Gardner  v.  S.,  55  Tex.  Cr.  400,  117  S. 
W.  148. 

806-67  Heike  v.  U.  S.,  227  U.  S. 
131,  33  Sup.  Ct.  226,  57  L.  ed.  450; 
Sehultz  V.  V.  S.,  200  Fed.  234,  118  C. 
G.  A.  420;  Griggs  v.  U.  S.,  158  Fed. 
272,  85  C.  C.  A.  596;  Coates  v.  S.,  5 
Ala.  App.  182,  59  S.  323;  Martin  f.  S., 
2  Ala.  App.  175,  56  S.  64;  Howie  v. 
S..  1  Ala.  App.  228,  56  S.  37; 
Allison  t\  S.,  1  Ala.  App.  206,  55  S. 
453;  Crowell  v.  S.  (Ariz.),  136  P.  279; 
Levy  V.  Tv.,  13  Ariz.  425,  115  P.  415; 
Boyle  V.  S.  (Ark.),  161  S.  W.  1049; 
P.  r.  Kafoury,  16  Cal.  App.  718,  117 
P.  938;  P.  V.  Harben,  5  Cal.  App.  29, 
91  P.  398;  Charles  v.  S.,  58  Fla.  17, 
50  S.  419;  Frank  v.  S.,  141  Ga.  243, 
80  S.  E.  1016;  Cooper  v.  S.,  12  Ga. 
App.  561,  77  S.  E.  878;  P.  r.  Covitz, 
262  111.  514,  104  N.  E.  887;  Dotterer 
v.  S.,  172  Ind.  357,  88  N".  E.  689;  S. 
V.  O'Connell,  144  la.  559,  123  N.  W. 
201;  Averv  v.  S.,  121  Md.  229,  88  A. 
148;  C.  r.  Dow  (Mass.),  105  N.  E.  995; 
P.  V.  MacGregor,  178  Mich.  436,  144 
N.  W.  869;  S.  i\  Briggs,  122  Minn.  493, 
142  N".  W.  823;  S.  V.  Hill,  46  Mont. 
24,  126  P.  41;  S.  V.  Hall,  45  Mont.  498, 
125  P.  639;  S.  V.  Newman,  34  Mont. 
434,  87  P.  462;  S.  v.  Routzahn,  81  Neb. 
133,  115  N.  W.  759;  S.  v.  Deliso,  75  N. 
J.  L.  808,  69  A.  218;  Ty.  r.  West,  14 
N.  M.  546,  99  P.  343  (intent  not  in- 
volved); P.  r.  Grutz,  212  N.  Y.  72,  105 
N.  E.  843;   P.   v.  Duffy,  212  N.  Y.  57, 


105  N.  E.  839;  P.  v.  Neff,  191  N.  Y. 
210,  83  N.  E.  970;  S.  r.  Bovnton,  155 
N.  C.  456,  71  S.  E.  341;  Tucker  v.  S., 
7  Okla.  Cr.  634,  124  P.  1134,  125  P. 
1089;  a  v.  Shields,  50  Pa.  Super.  1; 
Cole  V.  S.  (Tex.  Cr.),  162  S.  W.  880; 
Dugat  v.  S.  (Tex.  Cr.),  160  S.  W.  376; 
Kaufman  V.  S.  (Tex,  Cr.),  15&  S.  W. 
58;  Creech  r.  S.  (Tex.  Cr.),  158  S.  W. 
277;  Bowman  r.  S.  (Tex.  Cr.),  155  S.  W. 
939;  Wilson  r.  S.  (Tex.  Cr.),  154  S. 
W.  571;  Misher  v.  S.  (Tex.  Cr.),  152 
S.  W.  1049;  Forrester  f.  S.  (Tex.  Cr.), 
152  S.  W.  1041;  Bvrd  i\  S.  (Tex.  Cr.), 
151  S.  W.  1068;  Germany  v.  S.,  62  Tex, 
Cr.  276,  137  S.  W.  130;'Parshall  v.  S., 
62  Tex.  Cr.  177,  138  S.  W.  759;  Wright 
i\  S..  56  Tex.  Cr.  353,  120  S,  W.  458; 
Holland  v.  S.,  51  Tex,  Cr,  142,  101  S. 
W.  1005;  S.  V.  Bowen  (Utah),  134  P. 
623;  S.  V.  Shea,  78  Wash.  342,  139  P. 
203;  S.  v.  Hazzard  (Wash.),  134  P. 
514. 

See  P.  V.  Grutz,  212  N.  Y.  72,  105  N.  E. 
843;  P.  V.  Molineux,  168  N.  Y.  264,  61 
N,  E.  286,  62  L.  R.  A.  193,  218n;  vol. 
1,  p,  990,  n,  54;  vol.  3,  p.  451,  n.  59; 
vol.  5,  p.  749,  n.  16;  vol.  6,  p.  677, 
notes  79,  82;  vol.  10,  p.  673,  n.  35;  and 
supplement  thereto. 

Comp.  Curtis  v.  S.,  52  Tex.  Cr.  606, 
lOS   S.   W.   3S0. 

Subsequent  offenses  mav  be  shown.  P. 
r.  Duffy,  212  N.  Y.  57,  105  N.  E.  839. 
Collection  of  bribes  by  accused's  pre- 
decessor admissible  as  showing  a 
scheme.  P.  v.  Duffv,  212  N.  Y.  57,  105 
N.  E.  839. 

If  committed  before    scheme    entered 
upon  inadmissible.     P.  I'.  Grutz,  212  N. 
Y.  .72,  105  N.   E.  S43. 
Commission    of   other   crimes    of   same 
nature  by  others  shown  if  accused  con- 
nected with   them   and   they  form   part 
of    surrounding    circumstances.       S.     v. 
Hogan,  145  la".  352,  124  N.  W.  178. 
807-69     S.    l'.   Kaufman,     125     Minn. 
315,  146  T^.  W.  1115. 
Lascivious  and  lewd  disposition  of  ac- 
cused shown  by  evidence  of  ]irior  acts 
of  like  nature.     S.  v.  Neubauer.  145  Ta. 
337,  124  N.  W.  312. 

807-70  Crowell  r.  S.  (Ariz.),  136  P, 
279;  Effler  r.  S.  (Del.),  85  A.  731;  P. 
r.  Giddings,  159  Mich.  523,  124  N.  W. 
546;  P.  r.  Hoffman,  142  Mich.  531,  105 
N.  W.  838;  S.  v.  Sparks,  79  Neb.  511, 
114  N.  W.  59S,  79  Xeb.  504,  113  N.  W. 
1.54;  S.  r.  Mor,  85  N.  .7.  L.  558,  89  A. 
755;  P.  r.  Grutz,  212  N.  Y.  72,  105 
N.   E.   843;    C.   v.  Valverdi,  218   Pa.   7, 
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6G  A.  877;  Penrice  v.  S.  (Tex.  Cr.),  105 
S.  W.  797.  Sec  P.  t\  Molineux,  168 
N.  Y.  264,  61  N.  E.  286,  62  L.  E.  A. 
193,   300n. 

Explanation. — Transactions  proved  by 
state  explained;  but  explanations  must 
be  limited  thereto.  S.  t\  Germain,  54 
Or.  395,  103  P.  521. 

Limitation  to  use  of  such  evidence. 
Court  should  instruct  as  to  purjiose 
for  which  such  evidence  received  on 
request;  and  prosecution  should  state 
purpose  for  which  offered.  Jaynes  v. 
P.,  44  Colo.  535,  99  P.  325. 
808-72  Epstein  C.  Co.  v.  Solvinskv, 
110  N.  Y.  S.  351.  See  Hodges  r.  Hill, 
175  Mo.  App.  441,  161  S.  W.  633. 
810-73  Sacchi  i\  Co.,  13  Cal.  App.  72, 
108  P.  885;  Evansville,  etc.  Co:  v. 
Montgomery,   50   Ind.   App.   528,   98   N. 

E.  731;  Cincinnati,  etc.  E.  Co.  v.  Ash- 
craft  (Ky.),  116  S.  W.  295;  Penn.  E. 
Co.  v.  Co.,  Ill  Md.  356,  73  A.  571; 
Kinston,  etc.  Mills  v.  Hosiery  Co.,  154 
N.  C.  462,  70  S.  E.  910. 

Animals. — Former  acts  of  viciousness. 
See  vol.  1,  p.  894,  n.  19,  and  supple- 
ment thereto. 

Absence  of  complaint  about  other 
canned  goods  prepared  by  same  com- 
pany inadmissible  as  showing  good 
quality  of  goods  in  question.  Eeed  G. 
Co.  V.  Miller,  36  Okla.  134,  128  P.  271. 
811-75  Corbin  &  Co.  v.  U.  S.,  181 
Fed.    296,    104    0.    C.   A.   278;    Home   I. 

F.  V.  Co.,  157  Ala.  603,  48  S.  117;  Erie 
City  I.  Wks.  v.  Noble  (Tex.  Civ.),  124 
S.  W.  172;  Dixon  v.  Watson,  52  Tex. 
Civ.    412,   115   S.   W.   100. 

813-76  Oregon  Co.  v.  Eoe,  176  Fed. 
715,  100  C.  C.  A.  269;  Eondeau  v 
Savles.  30  R.  I.  228,  74  A.  785;  Ode- 
gard  V.  Co.,  130  Wis.  659,  110  N.  W. 
809.  See  vol.  8,  p.  926,  n.  12,  and  sup- 
plement thereto. 

812-77  Beach  v.  Huntsman,  42  Ind. 
App.  205,  85  N.  E.  523,  cit.  text;  Berkv 
r.  S.  Co.,  17'8  Mich.  586,  146  N.  W. 
247.  Comp.  Hammerschlag  Mfg.  Co.  1). 
Co.,  154  Fed.  326,  83  C.  C.  A.  198. 
815-81  Winona  v.  Botzet,  169  Fed. 
321,  94  C.  C.  A.  563.  See  vol.  8,  p.  928, 
n.  16,  and  supplement  thereto. 
That  other  horses  were  not  frightened 
admissible  in  rebuttal.  Kent  t".  Pat- 
terson, 80  Misc.  560,  141  N.  Y.  S.  932. 
See  vol.  6,  p.  500,  n.  72,  and  supple- 
ment  thereto. 

816-83  Florida  .  E.  C.  R.  Co.  v. 
Smith,  61  Fla.  218.  55  S.  871;  P.  r. 
K.   Co.,  140  N.  Y.   S.  902;    Armfield  r. 


R.  Co.,  162  N.  C.  24,  77  S.  E.  963;  , 
Amaii  V.  Lumb.  Co.,  160  N.  C.  369,  75 
S.  E.  931;  Chenoweth  v.  Co.,  53  Or. 
Ill,  99  P.  86.  See  vol.  8,  p.  933,  n.  34; 
vol.  10,  p.  548,  n.  83,  and  supplement 
thereto. 

Emission  of  sparks  at  other  times.  St. 
Louis,  etc.  R.  Co.  v.  McGrath  (Tex. 
Civ.),  160  S.  W.  444. 
Question  whether  witness  had  heard  of 
another  fire  near  track  set  by  a  loco- 
motive is  competent.  Louisville  &  N, 
R.  Co.  V.  Stanley  (Ala.),  65  S.  39. 
816-84  See  vol.  10,  p.  549,  n.  86,  and 
supplement  thereto. 

817-87  Northern  P.  R.  Co.  v.  Ment- 
zer,  214  Fed.  10  (C.  C.  A.);  Canadian 
N.  R.  Co.  V.  Olson,  201  Fed.  859,  120 
C.  C.  A.  197;  Canadian  N.  R.  Co.  v. 
Akre,  200  Fed.  955,  119  C.  C.  A.  250; 
So.  R.  Co.  r.  Black,  141  Ga.  35,  80  S.  E. 
323;  Osburn  r.  R.  Co.,  15  Ida.  478,  98 
P.  627  (where  shown  different  engines 
of  similar  construction) ;  Barker  V.  R. 
Co.,  89  Kan.  573,  132  P.  156;  St.  Louis, 
etc.  R.  Co.  r.  Shannon,  25  Okla.  754, 
108  P.  401  (if  practical  similarity  in 
construction  shown) ;  Taffe  V.  Co.,  60 
Or.  177,  117  P.  989;  Oakdale  B.  Co. 
V.  R.  Co.,  244  Pa.  463,  91  A.  358;  St. 
Louis,  etc.  R.  Co.  v.  Benjamin  (Tex. 
Civ.),  161  S.  W.  379;  Texas,  etc.  R.  Co. 
V.  Co.  (Tex.  Civ.),  137  S.  W.  401.  See 
Texas  M.  R.  Co.  r.  Ray  (Tex.  Civ.),  168 
S.  W.  1013;  vol.  10,  p.  551,  n.  94,  and 
supplement  thereto.  Contra,  Chenoweth 
1-.  Co.,  53  Or.  Ill,  90  P.  86. 
817-88  Nnssbaum  v.  R.  Co.  (Tex. 
Civ.),  149  S.  W.  1083.  Comp.  Texas 
&  P.  R.  Co.  -y.  Rosborough,  209  Fed. 
205,  126  C.  C.  A.  299.  See  vol.  10,  p. 
555,  n.  99. 

818-90  Town  v.  Fairfield,  25  Colo. 
App.  187,  136  P.  471  (to  show  knowl- 
edge); Petty  V.  Stebbins,  164  111.  App. 
439  (to  show  knowledge);  O'Mara  v. 
R.  Co.,  140  la.  190,  118  N.  W.  377; 
Chesapeake  &  O.  R.  Co.  v.  Meyers,  150 
Kv.  841,  151  S.  W.  19;  Miniea  v.  Cooper- 
age Co.,  175  Mo.  App.  91,  157  S.  W. 
1006;  Pittsburgh  v.  Dooley,  32  0.  C.  C, 
655.  See  vol.  8,  p.  933,  n.  33. 
To  show  possibility  of  plaintiff's  in- 
jury in  manner  claimed.  See  vol.  7, 
p.  376,  n.  6,  and  supplement  thereto. 
818-91  Aurora  V.  Plummer,  122  HI. 
App.   143. 

818-92     See  Brucker  v.   Co.,   30   Ky.    ; 
L.   R.   1162,   100  S.  W.   240. 
819-93     Chicago    Mill    &    L.     Co.     i'.    " 
Ross,  99  Ark.  597,  139  S.  W.  632;  Lowe-. 
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V.  Catering  Co.,  158  111.  App,  458;  Yore 
V.  Newton,  194  Mass.  250,  80  N.  E.  472; 
Klein  r.  Burleson,  122  N.  Y.  S.  752. 
See  Leonhart  i\  Assn.,  5  Cal.  App.  19, 
89  P.  847;  vol.  2,  p.  955,  n.  39,  and 
supplement  thereto. 

819-97  Comp.  Funston  v,  Hoffman, 
232  111.  360,  83  N.  E.  917. 
819-98  Klein  v.  Burleson,  138  App. 
Div.  405,  122  K  Y.  S.  752,  previous 
collision  to  show  possibility  for  occur- 
rence without  leaving  marks  on  one 
vehicle. 

820-99  Yautier  v.  Refining  Co.,  231 
Pa.  8,  79  A.  814. 

820-3  City  of  Dalton  v.  Humphries, 
139  Ga.  556,  77  S.  E.  790;  Guilfoil  Con. 
Co,  V.  Clark  (Inrl.  App.),  99  T^.  E.  777; 
Dorrance   v.  R.  Co.,  175  Mich.  198,  141 

N.  W.   697,   quot.   test;    S.  v.  Fish   Co. 

(Wash.),  130  P.  499. 

Scales,  condition  long  afterwarrls  inad- 
missible. Davis  Bros.  v.  R.  Co.,  168  111. 
App.   621. 

Condition  of  spark  arrester,  three  days 

afterwards,   too   remote.     Sadioville  M. 

Co.    V.   R.    Co.,    153    Ky.   5-5,   154   S.   W. 

396. 

820-3     Dorrance   r.  R.   Co.,  175  Mich. 

]9S.  141  X.  W.  697,  quot.  text. 

820-4     Dorrance  v.  R.  Co.,  supra,  quot. 

text. 

820-5     Dorrance   r.  R.  Co.,  175   Mich. 

198,    141    N.    W.    697,    quot.    text.      See 

Walker    v.   Williamson,   205   Mass.   514, 

91  N.  E.  885. 

820-6     Daniels  v.  Stock,  23  Colo.  App. 

529,  130  P.  1031;  Howard  v.  Osage  City, 

89    Kan.    205,    132    P.    187;    Burton    r. 

Kansas   City    (Mo.   App.),   168    S.    W. 

889;   Lamb   v.  R.   Co.,   217  Pa.  564,   66 

A.   762    (condition  of   roof);    Dowlcr   i\ 

Oil  Co.,  71  W.  Ya.  417,  76  S.  E.   845. 

See   vol.    6,   p.    491,    n.   39;    vol.    10,    p. 

492,  n.  2,  and  supplement  thereto. 

To  show  notice  only. — Brodie   r.  City, 

164  111.  A]tp.  335;  Yan  Cleave  V.  City, 

165  111.   App.    234. 

821-8  Yauffhan's  S.  S.  v.  String- 
fellow,  56  Fla.  708,  48  S.  410;  Aurora 
r.  Plummer,  122  111.  App.  143;  Y'il- 
liams  v.  Holbrook,  216  ^Slass.  239,  103 
N.  E.  633;  Hinton  r.  R.  Co.,  S3  Neb. 
835,  120  N.  W.  431;  Samuels  &  Co.  v. 
R.  Co.  (Tex.  Civ.),  150  S.  W.  291; 
Puget  Sound  E.  R.  Co.  r.  Co.,  76  Wash. 
364,  136  P.  117.  See  Griffith  r.  Den- 
ver, 55  Colo.  37,  132  P.  57;  Newton 
V.  Fruit  Co.,  155  Ky.  440,  159  S.  ^. 
968;  vol.  4,  p.  27,  n.  62;  vol.  8,  p. 
932,  n.  32;  and  pjipplement  thereto. 


SODOMY 

826-3     R.    r.    Gage,    139    la.    401,    116 
N.   W.   596:    C.    r.   I'oindexter,   133  Kv. 
720,    118    S.    W.   943;    Moodv  r.    S.,   57 
Tex.  Cr.  76,  121   S.  W.  1117.    , 
827-4     S.   r.   Ga^'e.   supra. 
Testimony  as  to  appearance  of  clothing 
and    substance    thereon    ailmissible.      S. 
V.  Morasco  (Utah),  12S'P.  571. 
827-5     S.   r.  Beaudin,   76   Wash.   306, 
136  P.  137. 

828-8  C.  r.  Poindexter,  133  Kv.  720, 
118  S.  W.  943;  S.  V.  Wilkens,  221  Mo. 
444,  120  S.  W.  22. 

829-11     .lury  may   convict   on   uncor- 
roborated     testimony      of      accomplice. 
Republic   V.  Edwards,  11   Haw.  571. 
830-14     S.  f.  Beaudin,  76  Wash.  306, 
136   P.    137. 

831-22  Similar  prior  offenses  proved 
to  show  lascivious  and  lewd  disposition. 
S.  V.  Neubauer.  145  la.  337,  124  N.  W. 
312. 

Other  acts  between  same  parties  admis- 
sible, but  if  with  a  different  person  in- 
admissible. S.  V.  Stark,  65  Or.  178,  132 
P.   512. 

832-23  Profert  of  animal  refused. 
Richardson  r.  S.,  49  Tex.  Cr.  391,  94 
S.  W.  1016. 

May  produce  physician  to  explain  other 
causes  productive  of  same  condition  of 
child's  bodv.  S.  r.  Beaudin.  76  Wash. 
306,  136  P.  137. 

832-24  See  vol.  3,  p.  7,  n.  13,  and 
supplement  thereto. 


SPACE  AND  DISTANCE 
Expert  opinion  as  to  distancrx  at   i/7nV/i 
f/oses  u-ill   ifjitite,  840-26. 
833-1     Navlor  r.  Adams.  15  Cal.  App. 
353,  114  P.  997;  Chrystal  r.  Ivovol,  144 
111.  App.  533  (within  city). 
834-4     Speers  r.  S.,  55  Tex.  Cr.  368, 
116  S.  W.  568. 
83G-9     St.  Louis,  etc.  R.  Co.  r.  Flinn, 

88  Ark.  4<'4,  115  S.  W.  142;  Gray  V. 
R.  Co.,  143  Ta.  268,  121  N.  W.  1097 
(ability  of  witness  to  see  person  in- 
jured). 

836-10    Hines  v.  Co.,  203  Mass.  288, 

89  N.  E.  628,  dissimilarity  of  condi- 
tions bear  rather  on  weight  of  testi- 
monv  than  admissibility. 

837-15  P.  r.  Helm,  1.T2  C«l.  532,  93 
P.  99  (opinion  of  wirlth  of  bicycle 
tracks  admissible);  Augusta  R.  E.  Co 
V.   Arthur,   3   Ga.   App.   513,   60   S.   E. 
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213;    Parker  v.  E.   Co.,   84   Vt.  329,  79 
A,  865.     See  Gardner  v.  E.  Co.,  223  Mo. 
389,  123  S.  W.  1068. 
837-16     Buxton     v.     Ainsworth,     153 
Mich.  315,  116  N.  W.  1094. 
That  platform  space  would  be  crowded 
"by  given   number.     Beverly  v.   E.    Co., 
194  Mass.  450,  80  N.  E.  507;   Standley 
V.  E.   Co.,  121  Mo.  App.  537,  97  S.  W. 
244    (opinion  as  to  whether  space  left 
by    bridge    large    enough    to    carry    o&. 
water,  competent).     Comp.   S.  v.  Huns- 
kor,  16  N.  D.  420,  114  N.  W.  996. 
838-18     Cross-examiner  may  not  ask 
witness  testifying  to  distance  between 
two      objects     distance     between     two 
other    objects.      O 'Shaughnnessy   v.    E. 
Co.,  144  ill.  App.  174. 
838-19     New  York,  etc.  E.  Co.  v.  Wil- 
son, 109  Va.  754,  64  S.  E.  1060. 
838-20     Louisville    &    N.    E.    Co.    v. 
Johnson,  162  Ala.  665,  50  S.  300;  Louis- 
ville &  N.  E.  Co.  i\  Eitzgerald,  161  Ala. 
397,    49    S.    860;    Arkansas    E.    Co.    v 
Sanders,  81  Ark.  604,  99  S.  W.  1109. 
Testimony  must  be  predicated  on  simi- 
laritv  of  conditions.     Currie  v.  E.   Co., 
81  Conn.  383,  71  A.  356. 
839-21     See    Chicago    C.    E.    Co.    i\ 
Hagenback,  228  111.  290,  81  N".  E.  1014; 
Farese   v.   E.    Co.,   78   N.  J.   L.   499,   74 
A.    458. 

839-23  Chesapeake  &  O.  E.  Co.  i\ 
Lang,  135  Ky.  76,  121  S.  W.  993.  See 
Hoagland  v.  Canfield,  160  Fed.  146. 
Cont)-a,  Lvnch  v.  E.  Co.,  208  Mo.  1, 
106  S.  AV."  68. 

840-25  Lynch  V.  E.  Co.,  supra; 
Sf-holl  r.  Grayson,  147  Mo.  App.  652, 
127  S.  W.  415  (automobile);  Yergy  i). 
E.  Co.,  39  Mont.  213,  102  P.  310.  See 
vol.  5,  15.  600,  n.  79  and  supplement 
thereto. 

840-26  Exipert  opinion  as  to  dis- 
tances at  which  gases  will  ignite. 
Waters-P.  O.  Co.  v.  Snell,  47  Tex.  Civ. 
413,  ]()6  S.  W.  170. 

841-27  Canerdy  v.  E.  Co.,  156  Mich. 
211,  120  N.  W.  582. 
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Assessment   resisted  on  ground   of  prior 

improvement,   882-10. 

84G-1     Essen  t\   Cape  May,  77   N.  J. 

L.  361,  72  A.  49. 

847-3     City  v.  Henningsen,  109  Minn. 

132,  123  N.  W.  2'89. 

847-4     Eagle  v.   Board,   91    Ark.   378, 

121   S.   W.   340;   Hildreth   v.   Longmont, 

47    Colo.    79,    lO'S   P.    107;    Cosgrove    v. 


Chicago,  235  111.  358,  85  N.  E.  599; 
P.  V.  Hulin,  237  111.  122,  86  N.  E.  666; 
Martindale  v.  Eochester,  171  Ind.  250, 
86  N.  E.  321;  Andre  v.  Burlington,  141 
la.  6.5,  117  N.  W.  1082;  O'Connell  v. 
Maiden,  204  Mass.  118,  90  N.  E.  580; 
In  re  Avenue  D.,  122  App.  Div.  416, 
106  N.  Y.  S.  889,  192  N.  Y.  575,  84  N. 
E.  956. 

848-5  New  York,  etc.  E.  Co.  v.  Ham- 
mond, 170  Ind.  493,  83  N.  E.  244,  on 
appeal.  Comp.  In  re  East  136th  St., 
127  App.  Div.  672,  111  N.  Y.  S.  916. 
S48-G  Kirtland  v.  Parker,  76  N.  J. 
L.  217,  68  A.  913;  Seattle  v.  Felt,  50 
Wash.  323,  97  P.  226. 
849-7  P.  V.  Gunzenhauser,  237  111. 
262,  86  N.  E.  669;  Hughes  v.  Portland, 
53  Or.  370,  100  P.  942.  See  P.  v.  Board, 
127  App.  Div.  851,  111  N.  Y.  S.  924. 
Assessment  presumed  on  basis  of  bene- 
fits. See  New  York,  etc.  E.  Co.  v.  Ham- 
mond, 170  Ind.  493,  83  N.  E.  244. 
852-12  City  must  show  compliance 
with  law.  Applegate  v.  Portland,  53 
Or.   552,  99  P.  890. 

Certificate  made  conclusive  evidence. 
P.  V.  Board,  127  App.  Div.  851,  111 
N.  Y.  S.  924. 

852-13  Bellwood  V.  Co.,  238  111.  52, 
'S7  N.  E.  66. 

853-16  See  Chicago,  etc.  T.  Co.  v. 
aak  Park,  225  111.  9,  80  N.  E.  42. 
854-17  Eecord  must  show  objections 
to  proposed  reassessment  heard  and 
determined.  Hughes  v.  Portland,  53  Or. 
370,  100  P.  942. 

858-37     City      v.      Henningsen,      109 
Minn.   132,  123  N.  W.  289. 
859-39     But   see    New   York,    etc.   E. 
Co.  V.  Hammond,  170  Ind.  493,  83  N.  E. 
244. 

862-47  East  St.  Louis  v.  E.  Co.,  238 
111.  296,  87  N.  E.  407  (depth  of  prop- 
erty on  one  side  street  as  compared 
with  other  side) ;  City  of  Louisville  v. 
Benedict,  147  Ky.  391,  144  S.  W.  43. 
864-50  East  St.  Louis  i\  E.  Co., 
supra. 

866-54  Form  of  inquiry  is  what  pro- 
portion assessment  on  given  tract  bears 
to  assessment  imposed  on  all  other 
tracts,  and  not  how  it  compares  with 
assessment  on  any  specified  lot.  East 
St.  Louis  v.  E.  Co.,  supra. 
869-63  See  Snydacker  V.  Hammond, 
225  111.  154,  80  N.  E.  93. 
876-95  East  St.  Louis  v.  E.  Co., 
supra. 

877-97  If  some  notice  is  given  and 
authorities  find  it  sufficient,  matter  not 
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questionable  in  suit  to  foreclose  assess- 
ment lien.  Daly  v.  Higman,  43  Ind. 
App.  357,  87  N.  E.  669.  See  Hartford 
V.  Poindextdr,  84  Conn.  121,  79  A.  79. 
879-5  Improvement  Dist.  No.  1  v.  B. 
Co.,  99  Ark.  508,  139  S.  W.  308;  Mc- 
Caleb  V.  Dreyfus,  156  Cal.  204,  103  P. 
924;  Eeelaniation  Dist.  r.  Sherman,  11 
Cal.  App.  399,  105  P.  277  (regularity 
of  meetings);  City  v.  Marsh,  250  111. 
512,  95  N.  E.  473;  Chicago  r.  Wilshire, 
238  111.  317,  87  N.  E.  383;  Clark  v.  Chi- 
cago, 229  111.  363,  82  N.  E.  370;  Wie- 
mers  v.  P.,  225  111.  82,  80  N.  E.  68; 
Logansport  r.  Webster  (Ind.  App.),  91 
N.  E.  3G;  In  re  Johnson  D.  Dist.,  141 
Ta.  380,  MS  N.  W.  3S0;  Salem  r.  Young 
(Mo.  App.),  125  S.  W.  857;  City  i\  Et- 
tenson.  120  Mo.  App.  215,  96  S.  W.  701. 
8SO-6  Chicago  r.  Wildmau,  240  111. 
215,  88  N.  E.  559  (lack  of  title  in  city); 
City  V.  Ettenson,  120  Mo.  App.  215, 
96  S.  W.  701. 

Reasonableness  of  ordinance,  presumed. 
Marengo  i\  Eichler,  245  111.  47,  91  N. 
E.  758.  See  supra,  "Municipal  Corpor- 
ations," 809-21,  22. 

880-9  Osborne  v.  Board,  94  Ark.  563, 
l'>8  S.  W.  357;  Board  v.  Offenhauser, 
84  4.rk.  257,  105  S.  W.  265;  Beckett 
V.  Morse,  4  Cal.  App.  228,  87  P.  408; 
Flinn  V.  Strauss,  4  Cal.  App.  245,  87 
P.  414;  Citv  r.  Ettenson,  120  Mo.  App. 
215,  96  S.  W.  701. 

882-10  Wliere  owner  resists  pay- 
ment on  ground  of  prior  paving  he  must 
show  improvement  permanent  and  by 
authoritv.  Chester  t.  Evans,  32  Pa. 
Super.  641. 

882-12     Eeelamation    Dist.    v.    Sher- 
man, 11    Cal.  App.  399.  105  P.  277. 
883-16     See  Beckett  v.  Portland,  53 
Or.  169,  99  P.  659. 

883-17     Probert  r.  Tnv.   Co.,  I-)-)  ^lo. 
App.  344,  137   S.  W.  41. 
885-28     Bambrick  Bros.  Const.  Co.  v. 
McCormick,   157  Mo.  App.   198,  137  S. 
W    43. 

886-36     Chicago  v.  MaeChesney,  240 
111.  174.  88  N.  E.  560. 
888-49     Findings     of    authorities    of 
sulliciencv      of     petition,     presumptive 
evidence."     Hedge    r.    Des   Moines,   141 
la.  4,  119  N.  W.  276. 
889-55     Enactment       of       ordinance, 
need  not  be  shown  if  no  issue  concern- 
ing it,  or  if  it  is  part  of  petition  pur- 
suant to  statute.     INrarengo   r.  Eichler, 
?4-  111.  47,  91  N.  E.  758. 
890-60     Assessment    roll    admissible, 
and    supportable    by    testimony   in    re- 


buttal. Carbondale  v.  Walker,  240  111. 
18,   S3   N.   E.  296. 

A  tax  bill  makes  a  prima  facie  case 
for  the  plaintiff.  :Nrichel  r.  Taylor,  143 
Mo.  App.  GS3,  127  S.  W.  949. 
Tax  bills  presumjitive  evidence  of  non- 
pavment  of  taxes  against  persona 
named.  Jaicks  v.  Merrill,  201  Mo.  91, 
98  S.  W.  753.  Xot  against  others. 
Parker  W.  Co.  r.  Cole,  137  Mo.  App. 
530,  120  S.  W.  118.  They  are  presump- 
tive evidence  land  on  which  work  done 
a  street.  Parker  W.  Co.  v.  Cole,  supra. 
892-70  See  Berkelev  D.  Co.  r.  Marx, 
10  Cal.  App.  410,  102  P.  278. 
892-75  Inquiry  into  business  experi- 
ence of  oflieer  making  assessment,  im- 
proper. Marengo  i".  Eichler,  245  HI. 
47,  91  N.  E.  758. 

895-80  Defense  indicated  must  be 
made  before  assessment  confirmed. 
Woodlawn  v.  Durham,  162  Ala.  565,  50 
S.  356. 

896-83     Existence  of  lease   of  prem- 
ises,  immaterial.     Pittsburg   r.   Xewell, 
223  Pa.  420,  72  A.  793. 
897-92     Exemption  of  property  from 
assessment    shown    by    parol     to    have 
been  consideration  for  the  conveyance 
of  land  to  citv.     S(>ovel   r.  Detroit,  159 
Mich.  95,  123  N.  W.  569. 
898-95     Flinn  v.  Strauss,  4  Cal.  App. 
245,   87  P.   414;   P.  r.   Martin.   243   111. 
284^  90   N".  E.   699;   Weimors   r.   P..   225 
111  'S''    80  X.  E.  68;  Halscv  r.  Ri.hard- 
son,   139  Mo.  App.  157,  122  S.  W.  326. 
9<»4-S     Osborne  r.  Board,  94  Ark.  o63, 
l^'S  S    W.  357;  Oresron  S.  L.  TJ.  Co.  v. 
Dist.,  16  Ida.  57S.  102  P.  904;  Knowles 
r.  Dist.,  16  Ida.  217.  101   P.  81    (water 
assessment);    Olen    Falls    r.    McMillen, 
62   Misc.  134.  116  X.  Y.  S.  49;   Houck 
V.  Boseburg,  56  Or.  238,  108  P.  186. 
905-9     Conclusive       presumption    _  of 
benefit    to    land    of    individuals    arises 
from  inclusion  in  irrigation   district  by 
statute.    Beclamation  Dist.  r.  Sherman, 

II  Cal.  App.  399.  105  P.  277. 
908-27     East  St.  Louis  r.  Davis,  233 

III  553  84  X.  E.  674;  Brigham  r.  Hick- 
man. 136  Mo.  App.  216,  116  S.  W.  449. 
908-28  Hughes  v.  Portland,  53  Or. 
370     1(10   P.   942. 

909-30  Hughes  v.  Portland,  53  Or. 
370  100  P  942.  Cmnp.  Oskaloosa  v. 
Co.,'  141  Ta.  236,  119  X.  W.  736. 
910-32  East  St.  Louis  r.  Davis,  233 
111  553  84  X.  E.  674:  Hedge  r.  Des 
Moines.' 141  Ta.  4,  119  X.  W.  276. 
911-37  Board  r.  Offenhauser,  84  Ark. 
257,    105   S.   W.    265,   burden   upon   at- 
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tacking  party  of  showing  ordinance  not 

dulv  passed. 

913-48     Jones   v.    Plummer,    137    Mo. 

App.  337,  118  S.  W.  109. 

918-79     Conclusive   under   statute    in 

absence   of  fraud   or  bad   faith.     Eob- 

erts   V.    Sandusky,    158    Mich.    521,    123 

N.    W.    39.      See    Granite,    etc.    Co,    v. 

Town,  75  N.  H.  1,  79  A.  25. 

918-80     Reclamation  Dist.  No.  730'  v. 

Hershey,  160  Cal.  692,  117  P.  904. 

919-85     Eoberts     i\     Sandusky,     158 

Mich.  521,  123  N.  W.  39. 

920-94     East  St.  Louis  i\  Davis,  233 

111.  553,  84  N.  E.  674. 
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925-5  No  presumption  contract  void 
because  made  by  person  of  over  eighty 
years  without  advice.  Ellis  v.  Keeler, 
3  26  App.  Div.  343,  110  N,  Y.  S.  542. 
926-6  Jones  v.  Patrick,  145  Fed.  440; 
German  S.  &  L.  Soc.  v.  McLellan,  154 
Cal.  710,  99  P.  194;  Charbonier  r.  Ar- 
bona,  63  Fla.  384,  57  S.  887;  McKnight 
V.  Co.,  147  Ky.  535,  145  S.  W.  377;  Eosa 
V.  Eoss,  148  la.  729,  127  N.  W.  1034; 
Hespin  v.  Wendeln,  85  Neb.  172,  122 
N.  W.  852;  Krah  v.  Wassmer,  75  N 
J.  Eq.  109,  71  A.  404;  McNichol  r. 
Townsend,  73  N.  J.  Eq.  276,  67  A.  938; 
James  v.  Co.,  221  Pa.  634,  70  A.  885; 
Phelan  v.  Nearv,  22  S.  D.  265,  117  N. 
W.  142;  Eoberts  V.  Braffett,  33  Utah 
51,  92  P.  789;  Creecy  v.  Grief,  108  Va. 
320,  61  S.  E.  769;  Colonna,  etc.  Co.  v. 
Colonna,  108  Va.  230,  61  S.  E.  770; 
Smith  V.  Peterson,  71  W,  Va.  364,  76 
S.  E.  804;  Cooper  r.  Cooper,  65  W.  Va. 
712,  64  S.  E.  927;  Kipp  v.  Laun,  146 
Wis.  591,  131  N.  W.  418. 
See  Bradley  Co.  v.  Eobbins,  7  Ind.  Ty. 
94,  103  S.  W.  777;  Bradley  v.  Haven, 
208  Mass.  300,  94  N.  E.  268;  Boam  v. 
Greenman,  147  Mich.  106,  110  N.  W. 
508;  Koch  v.  Fischer,  122  Minn.  123, 
142  N.  W.  18;  Eoss  v.  Blunt  (Tex. 
Civ.),  166  S.  W.  913.  And  see  943-91. 
To  show  plaintiff  understood  contract 
Smith  V.  Johnson,  30  S.  D.  200,  138  N. 
W.    18. 

Evidence  insufficient. — Grant  P.  Der- 
rick, 134  6a.  644,  68  S.  E.  422. 
927-8  Turn  Verein  Eiche  v.  Kionka, 
255  111.  392,  99  N.  E.  684;  Joffrion  V. 
Giimbel.  123  La.  391,  48  S.  1007;  Hall 
V.  Hyle,  76  Misc.  71,  136  N.  Y.  S.  887; 
Eoberts  v.  Braffett,  33  Utah  51,  92  P. 
789;  Colonna  Co.  v.  Colonna,  108  Va. 
230,  61  S.  E.  770. 


927-10  Turn  Verein  Eiche  v.  Kionka 
255  111.  392,  99  N.  E.  684;  Powell  v 
Huey,  241  111.  132,  89  N.  E.  299;  Germer 
17.  Gambill,  140  Ky.  469,  131  S.  W.  268; 
Stafford  v.  Eiehard,  121  La.  76,  46  S. 
107.  See  Horn  v.  Graffagnino,  121  La. 
263,  46  S.  305;  In  re  Grogan's  Est.,  38 
Mont.  540,  100  P.  1044;  Pennington  V. 
Pennington,  89  S.  C.  277,  71  S.  E.  823; 
Spencer  v.  Lyman,  27  S.  D.  471,  131  N 
W.  802;  Percy  v.  Bk.,  110  Va.  129,  65 
S.  E.  475;  Hagan  v.  Taylor,  110  Va.  9, 
65  S.  E.  487  (right  to  relief);  Learned 
V.  Iman,  50  Wash.  701,  97  P.  449  (ap- 
plying rule  to  most  of  preceding  pro- 
positions). 

927-11  Davidson  r.  Slack,  143  la. 
104,  120  N.  W.  109. 
927-12  Sulk  v.  Tumulty,  77  N.  J 
Eq.  97,  75  A.  757;  Triplett  r.  Williams 
149  N.  C.  394,  63  S.  E.  79.  But  see 
Witte  V.  Koerner,  123  App.  Div.  '824 
108  N.  Y.  S.  560. 

Burden  shifts. — Van  Gundy  v.  Shewey, 
90  Kan.  253,  133  P.  720,  47  L.  E.  A 
(N.  S.)   645. 

928-13  Indianapolis  N.  T.  Co.  i?.  Es 
sington  (Ind.  App.),  99  N.  E.  757,  100 
N.  E.  765;  Abrahams  v.  King,  111  Md 
104,  73  A.  694. 
928-15  Ames  v.  Ames,  46  Ind.  App, 
597,  91  N.  E.  509;  Shoop  V.  Burnside, 
78  Kan.  871,  98  P.  202. 
929-17  Vaughan  v.  Callaway,  94 
Ark.  621,  126  S.  W.  1067;  Branch  v 
Klatt,  173  Mich.  31,  138  N.  W.  263. 
929-18  Branch  v.  Klatt,  173  Mich 
31,   138  N.  W.  263. 

929-22  Circumstantial  evidence  .ad 
missible  to  prove  contract.  Willis  V. 
Zorger,  258  111.  574,  101  N.  E.  963. 
929-26  Abstract  of  title  and  ex 
parte  affidavits  admissible  to  prove  com 
pliance  with  contract  and  show  who  de 
cedent's  heirs.  Harrell  v.  Neef,  80 
Kan.  348,  102  P.  838. 
930-32  Carr  v.  Howell,  154  Cal.  372, 
97  P.  885;  Allen  v.  Kitchen,  16  Ida. 
133,  100  P.  1052;  Spongberg  v.  Bk.,  15 
Ida.  671,  99  P.  712;  Zelleken  r.  Lynch, 
80  Kan.  746,  104  P.  563;  Bateman  v. 
Eiley  (N.  J.  Eq.),  73  A.  1006;  Mor- 
rison t\  Brenmohl,  137  App.  Div.  4,  132 
N.  Y.  S.  81. 

931-35     Eudisill  v.  Whitener,  149  N. 
C.  439,  63  S.  E.  101. 
931-37     Carr  r.  Vance,  102  Ark.  679, 
144  S.  W.  528;  Allen  v.  Kitchen,  16  Ida. 
133,   100  P.   1052. 

932-40  Parol  agreement  between  de- 
fendant   and    former    owner    of    land. 
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though  not  made  in  plaintiff's  pros- 1 938-67  S.liool  Dist.  v.  Holt  226 
ence,  proved  if   shown  latter  informed    Mo.  4ii(j,  j^fJ  S.  W.  4(12.  ' 

thereof  and  he  and  such  owner  subse-  [  Testimony  of  stranger  to  contract  that 
qnontly  acted  there_on.  Bashinski  r.  he  went  to  person  representiii'^  vendor 
Swint,  133  Ga.  38,  65  S.  E.  152,  and  informed  him   of  readiness  to  pay 

932-43     Contra  if  within   the   statute  I  Proper   if   not   sliown   he    did    not    state 


of  frauds.  Safe  Deposit  &  Trust  Co.  v. 
Co.,  234  Pa.  100,  83  A.  54. 

933-44  Newell  i\  Lampinfj,  45  Wash. 
304,  88  P.  195. 

933-46  Dalby  v.  Maxfield,  244  111. 
214,  91  N.  E.  420. 

934-48  Worth  v.  Watts,  74  X.  J.  Eq. 
609,   70  A.  357. 

Greatest  strictness  between  allegata 
and  probata  required  in  cases  relating 
to  realtv.  Jones  v.  Mahone,  157  Ala. 
105,  47  S.  195. 

934-49  Downing  v.  Ernst,  40  Colo. 
137,  92  P.  230. 

934-51    Competent  to  prove  the  oral 

a£.n-eenient  and  evervtliing  done  tlioreun- 
der.  Gilfillan  v.  S^'haller,  32  S.  D.  638, 
144  N.  W.  133. 

Original  contract  admissible. — See  To* 
lar  V.  Dev.  Co.  (Tex.  Civ.),  153  S.  W. 
911. 

935-53     Price     at     which     defendant 
offered   land   to  others  shown   on  issue 
as  to  estate  conveyed,  and  his  declara- 
tions subsequent  to  sale,  and  prior  au- 
thori^cation  of  agent  to  sell.     Wooddell 
r.  Allbrecht.  SO  Kan.  730,  104  P.  559. 
935-54     Kirk  r.  Middlebrook.  201  Mo. 
245,  100  S.  W.  450.     See  Cummings  v. 
■Rneth.  10  Cal.  App.  144,  101    P.  434. 
Consideration  for  option  is  immaterial 
if    that    for    land    was   fair.      Smith    v. 
Banffham,  156  Cal.  359,  104  P.  6S9. 
935-55     Carr  r.  Howell,  154  Cal.  372, 
97  P.  SS5;  Williams  r.  Co.,  144  Cal.  619, 
78  P.  2S;  Albert  r.  R.  Co.,  107  Va.  256, 
5S  S.  E.  575;  Kight  r.  Kitrht,  64  W.  Va. 
519,    63   S.    E.    335.      See    Svlliaasen    v 
Hanson,  48  Wash.  608.  94  P.  187. 
Receipt   competent    to    show   terms   of 
oral  contract.     Krah  r.  Wassmer,  75  N. 
,T.  Eo.  109,  71  A.  404. 
935-57     Navlor  r.  Parker  (Tex.  Civ.), 
139   S.  ^V.   93;   Balkwill   v.  Spencer,  45 
Wash.  Ono,  88  P.  1029.     See  Lindsey  v. 
Hnmbrecht,  162  Pod.  548. 
936-58     See  Kessler  v.  Pruitt,  14  Ida. 
175.  93  P.  965. 

936-59     See  Worth   v.  Watts,   74  N. 
J.  Eq.  609.  70  A.  357. 
937-63     Carr  v.  Howell,  154  Cal.  372. 
97   P.   885. 

938-66  Creeey  v.  Grief,  108  Va.  320, 
61  S.  E.  769. 
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vendee  had  sent  him  to  make  pavnient. 
Van  Dyke  v.  Cole,  81  Vt.  379,  "70  A. 
593. 

Proof  as  to  exclusive  possession  under 
parol  contract  n<'.>d  only  sliow  it  was 
in  aci-ordance  with  contract.  Tavlor 
V.  Taylor,  79  Kan.  161,  99  P.  814. 
939-68  Pnnson  r.  Sanson,  233  111. 
3H9,   S4  X.   !•;.   2 in. 

Issue  as  to  abandonment  of  contract 
met  by  evidence  of  plaintiff's  posses- 
sion and  improvements  on  property. 
Durham  r.  Breath  wit,  57  Tex.  Civ.  38, 
121   S.  W.   890. 

939-69     See    Dalbv    v.   Maxfield,    244 
111.  214,  91  X.  E.  420. 
940-76     Shoop    r.   Burnside,   78   Kan. 
871,  9S  P.  202;  Worth  r.  Watts,  76  N.  .1. 
Eq.   299,  74  A.  434;    Martinson   r.   Mo- 
Cutcheon,  84  S.  C.  256,  66  S.  E.  120. 
Under  statutes  inadequacy  of  consider- 
ation   bars    decree.      Phelan    V.    Xearv, 
22  S.  D.  205,  117  X.  W.  142. 
941-81     Tonibigbee  V.  R.  Co.  r.  Co., 
155  Ala.   575,  47  S.  88.     See  Sohrieber 
f.  Elk  in,  lis  App.  Div.  '244,  103  X.  Y. 
S.  330. 

Impossibility  of  performance  must  re- 
sult from  act  of  God  or  ]>laintiff.  Dur- 
ham V.  Breathwit,  57  Tex.  Civ.  38,  121 
S.  W.  890. 

941-82     See    Pigfzins    t?.    Trickev,    46 
Tex.  Civ.  509.  102  S.  W.  918. 
Evidence       insufficient. — Groon       River 
Coal    Min.    Co.    V.  Brown,   140  Kv.   332. 
131    S.   W.   13. 

942-85  Jones  t\  Hawk,  64  Wasli. 
171.    no   P.    012. 

942-86  Evidence  insufficient. — Princ 
r.  Prince,  61  Wash.  552.  117  V.  255. 
943-88  Havs  v.  Hot  Springs  Go 
(Ark."),  160  i=i.  W.  854  (reasonable  cer- 
tainty'); Eagle  r.  Pettna  (Ark.>,  159  S. 
W.  1116  (clear,  unambiguous  and 
])roved  with  reasonable  degree  of  cer- 
tainty); Blanc  r.  Connor  (Cal.V  141  P. 
217  (definite  and  distinct);  Stubblefield 
r.  Stubblefield.  32  App.  Cas.  (D.  C.) 
535;  Coffey  r.  Cobh,  140  Ga.  661.  79  S. 
E.  568  (reasonable  certaintv);  Prairie 
D.  Co.  r.  Leiberg.  15  Ida.  "379.  98  P. 
616:  Wallis  r.  Zorger,  258  HI.  574.  101 
X.  E.  963  (clear  and  satisfactory); 
Turn  Verein  Eiche  i\  Kionka,  255  HI. 
392,  99  X.   E.  684   (clear  and   satisfac- 
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tory);  McKennan  v.  Minkelbeny,  242 
111.  117,  89  N.  E.  717;  Powell  i.  Huey, 
145  III.  App.  477;  Kinmaii  V.  Botts,  147 
la.  474,  124  N.  W.  773;  Pratt  V.  McCoy, 

128  La.  570,  54  S.  1012;  Lanahan  v. 
Coekey,  108  Md.  620,  71  A.  314;  Eob- 
ertson  v.  Corcoran,  125  Minn.  118,  145 
N.  W.  812  (satisfactory) ;  Hersman  v. 
Hersman,  253  Mo.  175,  161  S.  W.  800 
(clear  and  convincing,  leaving  no  rea- 
sonable doubt) ;  McQuitty  v.  Wilhite, 
247  Mo.  163,  152  S.  W.  598  (clear,  defin- 
ite and  unequivocal);  Campbell  v.  Hav- 
den  (Mo.  App.),  168  S.  W.  363  (clear 
and  convincing,  leaving  no  reasonable 
doubt);  In  re  Panko's  Est.,  83  Neb. 
145,  11&  N.  W.  224;  Fisher  v.  Fallon, 
142  N".  Y.  S.  72  (clear  and  convincing); 
Eacich  As^bestos  Mfg.  Co,  v.  Brooks, 
130  N.  Y.  S.  382;  Portland  I.  Wks.  V. 
Willett,  49  Or.  245,  89  P.  421,  90  P. 
1000;  Kroeger  v.  Warren,  31  S.  D.  480, 
141  N.  W.  395  (clear  and  convincing). 
Evidence  sufficient. — Bates  v.  Harris, 
144  Ky.  399,  138  S.  W.  276;  Maret  v. 
Sanders,  144  Ky.  89,  137  S.  W.  844; 
Anderson  v.  Clayton,  39  Utah  343,  117 
P.  41;   Collier  v.  Eobinson   (Tex.  Civ.), 

129  S.  W.  389. 

943-89     Eosemoald     v.     Middlebrook, 
ISS  Mo.  58,  S6  S.  W.  200. 
943-90     Bounds  v.  City,  47  Tex.  Civ, 
233,   105   S.  W.  56. 

943-91  McCullough  r.  Sutherland, 
153  Fed.  418;  Jones  r.  Patrick,  145  Fe.l. 
440;  Thompson  v.  Bu:-ns,  15  Ida.  572, 
99  P.  Ill;  Standard  i\  Standard,  223 
111,  255,  79  K  E.  92;  White  v.  White, 
231  111.  298,  83  N.  E.  234;  Eanson  r. 
Eanson,  233  111.  369,  84  N.  E.  210; 
Bichel  V.  Oliver,  77  Kan.  696,  95  P. 
396;  Baldwin  v.  Baldwin,  73  Kan.  39, 
84  P.  568;  Eicketts  v.  Capwell,  228  Pa. 
268,  77  A.  464;  Bell  v.  Whitesell,  64 
W.  Va.  1,  60  S.  E.  879.  See  Pickett  r. 
Michaels,  120  App.  Div,  357,  105  N.  Y. 
S.  411   (stock). 

If  defendant  denies  sale,  burden  on 
plaintiff  to  establi^  written  agree- 
ment. Bradley  Co.  v.  Eobbii  i,  7  Ind. 
Tv.  94,  103  S.  W.  777.  See  Cobb  v. 
Johnson,  101  Tex.  440,  108  S.  W.  811. 
943-92  Jones  r.  Jones,  155  Ala.  644, 
47  S.  80;  Phillips  r.  Jones  103  Ark. 
550,  146  S.  W.  513;  Tatum  r.  Bolding, 
96  Ark.  98,  131  S.  W.  207;  Anderson  v. 
Manners,  243  111.  405,  90  N.  E.  728; 
Wooddell  V.  Allbrecht,  80  Kan.  736,  104/ 
P.  559;  Bichel  V.  Oliver,  77  Kan.  696, 
95  P.  396;  Wilbur  v.  Toothaker,  105  Me. 
490,  75  A.  42;  Beam  v.  Greenman,  147 


Mich.  106,  110  N.  W.  508;  Detroit,  etc. 
E.  Co.  V.  Hartz,  147  Mich.  354,  110  N. 
W.  1089;  Collins  r,  Harrell,  219  Mo, 
279,  118  S,  W,  432;  Peterson  v.  Bauer, 
83  Neb,  405,  119  N,  W,  764;  West  v. 
E.  Co.,  49  Or,  436,  90  P.  666, 
See  Morgan  v.  Morgan,  54  Wash.  406, 
103    P,   478, 

Clear  and  convincing. — ^Kofsky  v.  Kof- 
sky,  254  111.  88,  98  N,  E.  287, 
"Clear,   satisfactory  and  convincing.'* 
Boss   V.  Eoss,   148  la.   729,   127   N.   W. 
1034, 

Evidence  must  be  clear,  full  and  free 
from  suspicion.  Pickens  v.  Stout,  67 
W.  Va.  422,  68  S.  E.  354. 
944-93  Young  v.  Crawford,  82  Ark„ 
33,  100  S.  W.  87;  White  r.  White,  241 
111,  551,  89  N.  E.  682;  Wills  v.  Westen- 
dorf,  140  la.  293,  118  N,  W.  376; 
Cooper  V.  Cooper,  65  W,  Va.  712,  64  S. 
E,  927  (proof  must  be  clear,  cogent 
and  convincing).  See  Logue  v.  Langan, 
151  Fed,  455,  81  C,  C,  A.  271;  Atehley 
V.  Perry,  55  Tex,  Civ,  538,  120  S,  W. 
1105. 

945-94  Eedman  v.  Mays,  129  Ga. 
435.  59  S.  E.  212;  Kirk  v.  Middlebrook, 
201  Mo.  24.5,  100  S.  W.  450;  Eosenwald 
r.  Same,  188  Mo.  58,  86  S,  W,  200, 
In  Illinois  rule  same, — ^Proof  must  show 
terms  of  contract  with  same  certainty 
as  required  to  establish  fact  contract 
made.  Streator,  etc.  Co,  v.  Co.,  142  111. 
App.  183. 

945-95  Bichel  v.  Oliver,  77  Kan.  696, 
95  P.  396;  Eau  v.  Eau,  79  Neb,  694, 
113  N,  W.  174;  Tousey  v.  Hastings,  194 
N.  Y.  442,  86  N,  E.  831,  127  App.  Div, 
94,  111  N,  Y,  S,  344;  Holt  v.  Tuite,  188 
N,  Y,  17,  80  N,  E.  364;  Townsend  v. 
Perry,  130  N.  Y,  S.  951,  rev.  124  N.  Y. 
S,  143,  See  Hespin  v.  Wendeln,  85 
Neb.  172,  122  N,  W.  852;  Haren  v. 
Block,  9  O.  C.  C.  (N.  S.)  328. 
Evidence  sufficient. — Peterson  v.  Bauer, 
83  Neb.  405,  119  N.  W.  764. 
946-96  Portland  I,  Wks,  r.  Willett, 
49  Or.  245,  89  P.  421,  90  P.  1000.  See 
Wright  r.  Co.,  148  Fed.  209,  79  C.  G. 
A.  183. 

946-1  Evidence  held  insufficient  to 
justify  plaintiff  in  abandoning  land. 
Combest  v.  Glenn  (Tex.  Civ.),  142  S. 
W,   112. 

946-97  Performance  shown,  Peter- 
son V.  Bauer,  83  Neb.  405,  119  N.  W. 
764. 

946-99  See  Sanders  V.  Idol  (Ky.), 
122  S.  W.  512, 
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SPOLIATION  \v.   Bk..   49   Or.   492,   90   P.  3012,   91   P 

948-1     McClure     v.    McClintock,    150    V^!'  Il^^^^^^*"  '^^'^-  ^«-  '"•  ^ssn.,  107  Va 


Ky.  332,  150  S.  W.  332 

949-3  Hennessey  v.  Walsh,  142  111. 
App.  237. 

950-5  Grace  Co.  v.  Larson,  129  111. 
App.  590;  Tracy  v.  Buchanan,  167  Mo. 
App.  432,  151  S.  W.  747;  Wii)pernian 
Mercantile  Co.  r.  Eobbins,  23  X.  D. 
208,  135  iST.  W.  785,  cit.  Patch  Mf<r.  Co. 
V.  Protection  Lodge,  77  Vt.  294,  60  A. 
74,  107  Am.  St.  765. 
May  raise  presumption  of  guilt,  over- 
throwing presumption  of  innocence. 
McClure  v.  MeClintock,  150  Kv.  265, 
150  S.  W.  332. 

952-6  Hennessey  v.  \Valsh,  142  HI. 
App.  237;  Ireland  r.  Shore,  91  Kan. 
326,  137  P.  926;  San  Antonio,  etc  E. 
Co.  v.  Williams  (Tex.  Civ.),  158  S.  W. 
1171.  See  vol.  9,  p.  976,  n.  80,  anrl  sup- 
plement thereto. 

Presumed  to  be  as   claimed   by   adver- 
sary.   Tracy  v.  Buchanan,  167  Mo.  App. 
432,  151  S.  W.  747. 
953-8     Cornog     v.     Wilson,     231     Pa. 
2S1,  80  A.  174. 

Eight  to  explain. — See  Crawford  r.  U. 
S.,  212  U.  S.   183. 

955-10     Mastin     r.    Xoble,    157    Fed. 
506.  85  C.  C.  A.  98. 
963-22     See  Tuggle  v.  S.,  127  Ga.  290, 
56  S.  E.  406;  Shields  v.  Co.,  1  Ga.  App. 
172,  57  S.  E.  9S0. 

966-29  See  Davis  v.  S.,  4  Ga.  App. 
441,  61  S.  E.  843.  But  see  Rice  r.  Eat- 
onton  (Ga.  App.),  81  S.  E.  797. 
967-32  Stuckes  v.  Candy  Co.,  158 
Mo.  App.  342,  138  S.  W.  352.  See  S.  v. 
Constantine,  48  Wash.  218,  93  P.  317. 
967-33  Choctaw,  etc.  R.  Co.  r.  Xew- 
ton,  140  Fed.  225,  71  C.  C.  A.  655;  Rob- 
inson r.  Ins.  Co.,  144  Fed.  1005;  The 
Luckenbaeh,  144  Fed.  980;  Rice  v.  Eat- 
onton  (Ga.  App.),  81  S.  E.  797;  Hart- 
ford Ins.  Co.  V.  Sherman,  123  111.  App. 
202;  W.  U.  T.  Co.  V.  INrcClellan,  38  Ind. 
App.  578,  78  N.  E.  672;  Fowler  P.  Co. 
r.  Enzenperger,  77  Kan.  406.  94  P.  995, 
15  L.  R.  A.  (N.  S.)  784;  Green  v. 
Brooks,  215  Pa.  492,  64  A.  672;  Stand- 


7nl.  60  S.  E.  93. 
969-35     In   re  Evert 's  Est.,  163   Cal. 
449,   125  P.   1058.     See  vol.   9,  p.  963, 
n.  30,  and  supplement  thereto. 
970-37     See  vol.  9,  p.  963,  n.  33,  and 
supplement  thereto. 

970-38  Sec  vol.  9,  p.  963,  n.  34,  and 
supjdement  thereto. 

971-41  Eckart  r.  Kiel,  123  Minn. 
114,  143  X.  W.  122;  Galveston,  etc.  R. 
Co.  r.  Young.  45  Tex.  Cjv.  4.".0,  110  S. 
W.  993  (failure  to  produce  alleged  de- 
fective coupling).  See  Grace  Co.  r.  Lar- 
son, 129  111.  App.  590;  Powell  r.  R.  Co., 
255  Mo.  420,  164  S.  W.  628. 
Failure  to  produce  does  not  warrant 
presumption  it  was  suppressed.  Stock- 
well  V.  Brinton,  26  X"".  D.  1,  142  X.  W. 
242. 

979-10  Repeal  of  statute  removes 
disability  from  instruments  executed 
while  in  effect.  Ohio  River  J.  R.  Co. 
V.  Co.,  222  Pa.  573,  72  A.  271. 


STAMP  ACTS 

985-19     See   Sand  ford   r.   Embrv,  151 

Fed.  977,  81  C.  C.  A.  167. 

985-21     Wade   f.    Foss.    96    Me.    230, 

52  A.  640;  Wade  v.  Curtis.  96  Me.  309, 

52   A.   762;    Davis  v.  Evans.   133   X.  C. 

320,  45  S.  E.  643. 

992-36     Ohio  River  J.  E.  Co.  V.  Co., 

222  Pa.  573,  72  A.  271. 


ard  0.  Co.  V.  S.,  117  Tenn.  618,  100  S.    77  S.  K.  243. 


STATUTE  OF  FRAUDS 
JnatrumentR  mau  he  coinicctnl  Ini  parol, 
24-03. 

2-1  Arkansas  L.  &  »'.  Co.  c.  Benson. 
92  Ark.  392.  123  S.  W.  367  (evidence 
must  be  objected  to) ;  In  re  Fisk,  81 
Conn,  433.  71  A.  559.  See  Campbell  v. 
Preece,  133  Kv.  572,  11*^  S.  W.  373; 
Lose  r.  Lamprecht,  196  X.  Y.  3g,  89 
X\  E.  365. 

Oljjection  to  statute  of  frauds  cannot 
be  taken  bv  objection  to  evidence. 
Stephens   v.  "iNridyctte,   161    N.   C.   323, 


W.  705,  10  L.  R.  A.  (N.  S.)  1015;  Eg 
gleston  V.  S.,  59  Tex.  Cr.  542,  128  S. 
W.  1105.  See  Tuggle  v.  S.,  127  Ga.  290, 
56  S.  E.  406;  Shields  r.  Co.,  1  Ga.  App. 
172,  57  S.  E.  980. 

96S-34  Wilson  v.  Griswold.  79  Conn. 
18,  63  A.  659.     See  Isabella   ^r.  Co.   i 


Rule  of  evidence. — ^Yracheta  t.  Stan- 
ford, 120  X.  Y.  S.  117. 
Rule  of  substantive  law. — "NTears  v. 
Smith,  199  Mass.  319,  S.=i  X.  E.  165. 
Not  a  mere  rule  of  evidence  lait  a 
limitati(Mi  of  judifM'al  authority  to  af- 
ford a  remedy.     Safe  Deposit  &   Trust 


Gl'enn,  37  C!olo.  165,  86  P.  349;'williams    Co.  P.  C.  Co.,  234  Pa.  100,  &3  A.  54,  cit. 
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Glass  V.  Hulbert,  102  Mass.  24,  3  Am. 
Eep.  418,  423. 

Not  a  rule  of  pleading. — ''Hence,  when 
the  plea  of  non  assumpsit  requires  the 
plaintiff  to  prove  a  contract  enforceable 
at  law,  the  defendant  has  the  benefit 
of  the  statute  without  having  specially 
pleaded  it.  A  collection  of  authorities 
illustrative  of  the  application  of  this 
doctrine  in  practice  is  presented  in 
Walker  v.  Hill's  Ex'rs,  21  N.  J.  Eq. 
191,  affirmed  in  22  N".  J.  Eq.  519;  Wake- 
man  r.  Dodd,  27  N.  J.  Eq.  265."  Owen 
V.  Riddle,  81  N.  J.  L.  546,  79  A.  886. 
Eescission  by  parol. — See  supra,  *'Ee- 
scission,"   233-36. 

Defense  of  statute,  personal  to  the  par- 
ties. Pasquay  v.  Pasquay,  235  111.  48, 
85  N.  E.  316. 

3-2  Freeman  v.  Matthews,  6  Ga.  App. 
164,  64  S.  E.  716;  Fresno  H.  P.  Co. 
V.  Turle,  60  Misc.  79,  111  N.  Y.  S.  839; 
Hanson  v.  Svarverud,  18  N.  D.  550,  120 
N.  W.  550;  Rhodes  v.  Maret  (Tex. 
Civ,).  112  S.  W.  433  (after  lapse  of 
forty  years  presumption  is  writing 
signed). 

5-4     Lord  v.  Calhoun,  162  Ala.  444,  50 
S.  402;   Beach  v.  Brvan,  155  Mo.  App. 
33,  333.  S.  W.  635;  Stouffer  v.  Jackson, 
42   Pa.   Super.   450;    Houston   O.   Co,   v. 
Gore  (Tex.  Civ.),  159  S.  W.  924. 
6-5     See  vol.   9,  p.   232,  n.   1;   p.   249, 
n.  55,  and  supplement  thereto. 
6-6     Gard  V.  Ramos,  23  Cal.  App.  303, 
138  P.  108;  Wilson  v.  Hotehkiss,  21  Cal. 
App.  392,  132  P.  88. 
T-7     Where  date  for  commencement  of 
performance  is  shown  by  same  evidence 
which  establishes  the  contract  such  date 
must  be  deemed  to  appear  from  terms 
of  contract.     O'Donnell  v.  Daily  News, 
119  Minn.  37*^,  138  N.  W.  677. 
Facts  not  gathered  from  reasonable  in- 
terpetration  of  terms  of  contract  can- 
not be  considered.    Taylor  v.  Seott,  ITS 
111.  App.  487. 

7-8    Distinct    writings    admissible    if 
sufficiently   connected.      Gulfport    Mfg. 
Co.  V.  Reneau,  94  Miss.  904,  48  S.  292. 
7-9    Seymour  v.  Oelrichs,  156  Cal.  782, 
106   P.    88;    Brookfleld  v.   College,    139 
Mo.  App.  339,  123  S.  W.  86;  Wagniere 
V.  Dunnell,  29  R.  I.  580,  73  A.  309. 
7-10     Gulfport    Mfg.    Co.   V.   Eeneau, 
94  Miss.  904,  48  S.  292. 
7-11     Oral  contract  party  within  stat- 
ute may  be  proved  in  collateral  action. 
Appeal  of  Beardsley,  83  Conn.  34,  75 
A.  141. 
Party  may  not  testify  what  he  contem- 


plated as  to  time  required  for  perform- 
ance of  contract.  Valley  P.  Co.  r.  Wise, 
93  Ark.  1,  123  S.  W.  768. 
Restatement  of  void  oral  contract  with- 
in year,  immaterial.  Goldberg  v.  Cohen, 
110  N.  Y.  S.  185. 

7-13  See  Downs  v.  Racine  Co.,  175 
Mo.  App.  382,  162  S.  W.  331;  Epstein  v. 
Hiller,  146  N.  Y.  S.  305;  Catlett  v. 
Burke,  96  S.  C.  363,  SO  S.  E.  610. 
Question  for  jury. — Sheingold  v.  Baer, 
129  N.  Y.  S.  924. 

S-13  Williams  v.  Perlstein,  174  111. 
App.  441. 

8-15  Johnson  v.  Tindall  (Tex.  Civ.), 
101  S.  W.  401. 

Agent  presumed  to  intend  to  bind  prin- 
cipal only.  Roach  v.  Rutter,  40  Mont. 
167,  105  P.  555. 

9-16  Miller  r.  Adams,  142  la.  515, 
119  N.  W.  593.  See  Canfield  v.  Stew- 
art, 151  App.  Div.  740,  136  N.  Y.  S. 
229. 

9-17  Rubey  Trust  Co.  V.  Weidner, 
174  Mo.  App.  692,  161  S.  W.  333;  Mc- 
Gowan  C.  Co.  r.  Co.,  41  Mont.  211,  108 
P.  655  (it  may  be  shown  why  entries 
so  made);  Shay  v.  Cruxton,  116  N.  Y. 
S.  1123.  See  Mackey  v.  Smith,  21  Or. 
598,  28  P.  974;  Wood  V.  Dodge,  23  S. 
D.  95,  120'  N.  W.  774  (not  conclusive). 
Mistake  in  entries  in  hooks. — See  Wit- 
tenberg V.  Fisher  (Mo.  App.),  166  S. 
W.  1106. 

Making  claim  against  another,  not  con- 
clusive upon  creditor.     Miller  V.  Adams, 
142  la.  515,  119  N.  W.  593. 
11-18     Spande    r.    Indemnity    Co.,    61 
Or.  220,  117  P.  973. 

11-19     Wachal  i:  Davis  (la.),  145  N. 
W.    8G5;    McGowan    C.    Co.    V.    Co.,    41 
Mont.   211,    108   P.    6.55;    Richardson    r. 
Parker,  33  Okla.  339,  125  P.  442;   Cor- 
coran V.  Huey,  231  Pa.  441,  80  A.  881. 
See  Rubey  Trust   Co.  v.   Weidner,   174 
Mo.  App.  692,  161  S.  W.  333. 
11-20     Willis   r.   Fields,   132   Ga.   242, 
63  S.  E.  828;   Elliott  V.  Brady,  192  N. 
Y.  221,  85  K  E.  69. 
11-23     McGowan    C.    Co.    v.    Co.,    41 
Mont.  211,  108  P.  655. 
Reliance  on  promise  bv  promisee,  imma- 
terial.   Regan  i:  Kirk,  140  la.  302,  118 
N.  W.  317. 

Writings  explainable  hy  parol. — Sag- 
inaw M.  Co.  r.  Mower,  154  Mich.  620, 
118  N.  W.  622. 

13-29  Campbell  v.  Preece,  133  Ky 
572,  118  S.  W.  373  (consideration) ;  An- 
derson r.  Stewart,  108  Md.  340,  70  A. 
228. 
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14-35     Farmers'  Savings  Bk.  v.  New- 
ton   (Ta.),   131   N.   W.   774. 
15-42     Schaefer  v.  Strieder,  203  Mass. 
467,    89    N.    E.    618,   and    that   contract 
was  in  nature  of  guaranty. 
15-45     Blueprints  of  plan  of  machine 
admissible  in  action  for  purchase  price 
and    for    extra   work.      Clement    Co.    v 
Mach.  Co.,  214  Fed.  78  (C.  C.  A.). 
16-49     First  Nat.  Bk.  v.  Co..  141  Mo. 
App.  524,  125  S.  W.  1194;  Moses  L.  S 
&  R.  Co.  V.  Co.,  56  Wash.  529,  106  P. 
207. 

16-50     Porter   v.    Patterson,    42   Ind 
App.  404,  85  N.  E.  797. 
17-53     Houser  v.  Hobart,  22  Ida.  735, 
127    P.    997;    Leach    v.   Weil,    129   App. 
Div.  688,  114  N.  Y.  S.  234. 
18-56     Joppa  Mattress  Co.  v.  Oil  Co., 
101  Ark.  548,  142  S.  W.  831;  Jennings 
V.   Shcrtz,  45  Ind.  App.   120,   88   N.   E. 
729;    We>Tnouth    r.    Goodwin,    105    Me. 
510,   75   A.    61;   'Waxelbaum    v.   Schloss, 
131   App.  Div.  '826,  116  N.  Y.   S.   42. 
Memorandxuu  made  after  breach  of  con- 
tract,  competent.     Bird    r.   Munroe,    66 
]\re.  337,  22  Am.  Rep.  571. 
Letters   •written   third   party   may   aid 
memorandum.      Hickey    v.    Dole,    66   N. 
H.  336,  29  A.  792.  49' Am.  St.  614. 

18-58     See    Porter    v.    Patterson,    42 
Ind.  App.  404,  85  N.  E.  797. 

19-60     Buyer  must  clearly  show  seller 
accepted  check  as  absolute  payment  pro 

tanto.     Groomer  -v.   McMillan,  143   Mo. 

App.  612,  128  S.  W.  285. 

19-65     IMcMillan    v.    Heaps,    85    Neb. 

535.   123   N.   W.   1041. 

30-70     See  Timmons  r.  Bostwiek,  141 

Ga.  713,  82  S.  E.  29. 

20-71     Evidence     sufficient.        Adams 

Countv   M.    Co.   V.   Live    Stock    Co.,    64 

Wash.'  285,  116  P.  669. 

20-75     Becdv    i\    Wooden    Ware    Co., 

108  Me.  200.  70  A.  721. 

21-78     Burden  of  proof  on  plaintiff  to 

show  acceptance.     Brager  v.  Levy,  122 

Md.  554,  90  A.  102. 

21-85     Colleton  R.  Co.   r.  Folk,  85  S. 

C.    84,    67    S.    E.    156,   repudiating   con- 
tract. 

22-86     Letters    need    not    have   been 

written  to,  or  intended  for,  other  party 

or  known  of  bv  him.     .Tacobson  v.  Hen- 
dricks,  83   Conn.   120.   75   A.   85. 

Letters    to    third   party. — ^Beckwith    r. 

Clark,  188  Fed.  171,  110  C.  C.  A.  207. 

22-87     Wilkins  r.  Hardaway,  173  Ala. 

57,  55  S.   817;   Xennedv   r.   Merickel,  8 

Cal.    App.    378,    97   P.    81;    TTartwell    r. 

Co.,  8  Cal.  App.  733,  97  P.  901;  Capital 
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Citv  B.  Co.  r.  Co.,  5  Ga.  App.  436,  63 
S.  E.  562;  Nickerson  r.  WeM,  204  Mass. 
346,  90  N.  E.  5S9;  Hcenan  r.  Paniiele 
(Neb.),  lis  N.  W.  324  (correspondence 
and  abstract  of  title);  Van  Name  f. 
Co.,  130  App.  Div.  857,  115  N.  Y.  S. 
905;  Flegel  v.  Dowling,  54  Or.  40,  102 
P.  178;  Wharton  r.  Tolbert,  84  S.  C. 
197,  65  S.  K.  11)56;  Jordan  r.  Mahoney, 
109  Va.  133,  63  S.  E.  467;  Hummer  c. 
McGee,  141  Wis.  216,  124  N.  W.  302. 
Writing  admissible  though,  executed 
subso(]uent  to  contract.  Camplicll  r. 
Preece,  133  Ky.  572,  118  S.  W.  373; 
Black  V.  Hanz  (Tex.  Civ.),  146  S.  W. 
309. 

33-SS  Walker  v.  Cross,  160  Fed.  372, 
87  C.  C.  A.  324;  Moore  r.  Collier,  133 
Ga.  762,  66  S.  E.  1080;  Ehvell  r.  Hicks, 
238  111.  170,  87  N.  E.  316;  McKnight 
V.  Inv.  Co.,  147  Kv.  535,  145  S.  W. 
377;  Scherck  r.  ^foyse,  94  ^fiss.  259, 
48  S.  513;  Ruggerio  v.  Leuchtenburg, 
61  Misc.  298,  113  N.  Y.  S.  615;  Boni- 
camp  v.  Starbuck,  25  Okla.  483,  106  P. 
839;  Colleton  R.  Co.  v.  Folk,  85  S.  C. 
84,  67  S.  E.  156;  Alexander  r.  Hcrndon, 
84  S.  C.  181,  65  S.  E.  104S;  Shumway 
V.  Kitzman,  28  S.  D.  577,  134  N.  W. 
325,  (cit.  among  other  cases  Wt^lister  r. 
Brown,  67  Mich.  328,  34  N.  W.  676; 
Swallow  r.  Strong,  '83  Minn.  S7,  85  N. 
W.  942;  Ringer  r.  HoltZ'law,  112  Mo. 
519,  20  S.  W.  800;  Bruckman  r.  Dry 
Goods  Co..  91  Mo.  App.  454;  Foote  r. 
Robbms.  50  Wash.  277,  97  P.  103). 
See  Young  r.  Bancroft  (Tex.  Civ.).  16S 
S.  AV.  302. 

Burden  of  proof  on  plaintiff  to  ]irove 
agent  had  a>itliority  to  execute  contract 
in  sale  of  land.  ,lohnsou  L'.  Lennox,  55 
Colo.  125.  133  Pac.  744. 
Neither  parties,  consideration,  or  sub- 
ject matter  c;mi  be  i)ruv('.]  by  j-nrol. 
Baker  r.  Kilburn,  77  Misc.  624,  137  N. 
Y.  S.  512. 

And  to  connect  separate  writing  with 
memornndum  for  j'urch.nsp  of  land.  -Tor- 
dan  r.  Mahoney.  lOO  \n.  133.  63  S.  E. 
467. 

As  between  grantee  and  third  party 
parol  evidence  is  admissible  to  show 
modification  or  cancellation  of  written 
contract  and  waiver  of  benefit  reserved 
bv  deed.  T-amb  r.  Morrow,  140  la.  89, 
117    N.   W.    111^. 

Defects  in  writing  cannot  be  supplied 
bv  oral  testimonv.     Phelan  r.  Neary,  22 
S'.  D.   265,   117  N.  W.  142. 
23-89     .Tncobson      r.      TTendricks.      83 
Conn.  120,  75  A.  85;  Nickerson  v.  Weld, 
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204  Mass.  346,  90  N.  E.  589;  Bowen  v. 
Chandler,  172  Mich.  678,  138  N.  W.  247. 
See  Eaueh  v.  Donovan,  126  App.  Div. 
52,  110  N.  Y.  S.  690. 
Explanatory  parol  testimony  cannot  be 
received  in  absence  of  written  evidence 
of  contract.  Phelan  v.  Nearv,  22  S.  D. 
265,  117  N.  W.  142. 
Equitable  title  to  easement,  shown  by 
parol.  Rubio  Canon  L.  &  W.  Assn.  v. 
Everett,  154  Cal.  29,  96  P.  811. 
33-90  Harrigan  v.  Dodge,  200  Mass. 
357,  86  K  E.  780;  Wilcox  v.  Sonka, 
137  Mo.  App.  54,  119  S.  W,  445;  Bate- 
man  V.  Riley  (N.  J.  Eq.),  73  A.  1006; 
Plegel  t?.  Dowling,  54  Or.  40,  102  P. 
178;  Rozelle  P.  Lewis,  37  Pa.  Super. 
563. 

Parol  evidence  inadmissible  unless  writ- 
ing refers  to  external  standards  capable 
of  being  identified.  McCarn  i\  Lon- 
don, 83  Neb.  201,  119  N.  W.  251,  dist. 
Ruzieka  v.  Hotovy,  72  Neb.  589,  101 
N.  W.  328.  Inadmissible  to  add  to 
and  supply  insufficient  description.  Al- 
len r.  Kitchen,  16  Ida.  133,  100  P.  1052. 
Wliere  memorandum  refers  to  a  deed, 
parol  evidence  to  identify  deed  is  ad- 
missible. Shelinsky  t\  Foster,  87  Conn. 
90,  87  A.  35. 

Parol  evidence  to  identify. — Shelinsky 
r.  Foster,  87  Conn.  90,  86  A.  35. 
24-91  Resulting  trust,  shown  by 
parol.  Walker  r.  Bruce,  44  Colo.  109, 
97  P.  250;  Schrager  v.  Cool,  221  Pa.  622, 
70'  A.  '889. 

24-92  Nicholson  i\  Dover,  145  N.  C. 
18,  58  S.  E.  444,  13  L.  R.  A.  (N.  S.) 
167;  Combes  v.  Adams,  150  N.  C.  64, 
63  S.  E.  186;  Wharton  v.  Tolbert,  84 
S.  C.  197,  65  S.  E.  1056.  Contra  if 
statute  says  promise  of  party  to  be 
charged  shall  be  in  writing  and  signed 
by  him.  McCrea  v.  Ogden,  54  Wash. 
521,  103  P.  788.  Comp.  Thompson  v. 
Burns,  15  Ida.  572,  99  P.  Ill,  119; 
Mertz  V.  Hubbard,  75  Kan.  1,  88  P. 
529,  8  L.  R.  A.  (N.  S.)  733.  Identity 
of  purchaser  mav  be  shown.  Flegel  V. 
Dowling,  54  Or.  '40,  102  P.  178. 
24-93  Instruments  passing  between 
parties  may  be  connected  by  parol,  at 
least  so  far  as  it  is  the  result  thereof 
to  establish  that  all  the  different  pa- 
pers which  are  to  be  considered  to- 
gether were  brought  to  their  attention, 
and  were  linked  together  in  their  minds, 
so  that  they  may  be  found  to  have 
adopted  all  of  them  as  the  expression 
of  their  purpose.  Nickerson  1\  Weld. 
204  Mass.  346,  90  N.  E.  589,  noting  that 


Morton  v.  Dean,  13  Met.  (Mass.)  385, 
and  Boardman  i\  Spooner,  13  Allen 
(Mass.)  353,  90  Am.  Dec.  196,  are  no 
longer  followed.  Flegel  v.  Dowling,  54 
Or.  40,  102  P.  178,  is  to  same  effect. 
24-95  In  re  Fisk,  81  Conn.  433,  71 
A.  559. 

Reservation  of  matured  crop  on  land 
conveyed  may  be  shoM'u  by  parol  to 
have  been  part  of  the  consideration. 
Grabow    v.    McCracken,    23    Okla.    612, 

102  P.  84. 

25-96  A  contract  to  cancel  an  agree- 
ment to  give  security  on  land  to  be 
acquired  may  be  proved  by  parol.  El- 
liott r.  Robbins,  110  Minn.  481,  126  N. 
W.  65. 

Parol  contract  may  not  be  proved  by 
vendee  in  possession  as  basis  of  es- 
toppel in  defense  of  action  of  eject- 
ment.     Zeuske   v.    Zeuske,    55    Or.    65, 

103  P.  618. 

Parol  guaranty  of  nimiber  of  acres  sold 
may  be  proved.     Stern  v.  Benbow,  151 
N.  C.  460,  66  S.  E.  445. 
Parol  evidence  admissible  to  show  pow- 
er of  agent  to   make   written   contract 
for  sale   of  land.     Lawson  v.  Williams 
(Ky.),  115  S.  W.  730. 
Parol  agreement  settling  dispute  as  to 
dividing  line  between  adjoining  owners 
may  be  proved.     Warden  v.  Addington, 
131  Ky.  296,  115  S.  W.  241. 
Condition  on  which  deed  delivered  in 
escrow  may  be  proved  by  parol.     Man- 
ning   v.    Foster,   49   Wash.    541,    96   P. 
233. 

25-97  Bentley  t\  Barnes,  102  Ala. 
524,  50  S.  361  (it  seems,  regardless  of 
improvements) ;  Reicardt  v.  Howe,  91 
Ark.  280,  121  S.  W.  347;  Lee  v.  Foushee, 
91  Ark.  468,  120  S.  W.  160;  Pearsall 
r.  Henry,  153  Cal.  314,  95  P.  154; 
Brown  v.  Sebastopol,  153  Cal.  704,  96 
P.  363;  Park  v.  Park,  45  Colo.  347,  101 
P.  403;  Demps  t\  Hogan,  57  Fla.  60,  48 
S.  998;  Havlick  v.  Davidson,  15  Ida. 
787,  100  P.  91;  Williams  v.  Cartv,  205 
Mass.  396,  91  N.  E.  392;  School  Dist.  v. 
Holt,  226  Mo.  406,  126  S.  W.  462;  Col- 
lins v.  Leary  (N.  J.  Eq.),  74  A.  42; 
Friedman  v.'  Ender,  116  N.  Y.  S.  461 
(improvement  is  essential) ;  McKinley 
r.  Hessen,  135  App.  Div.  832,  120  N.  Y. 
S.  257;  Mitchell  v.  Co.,  19  N.  D.  736, 
124  N.  W.  946;  Jerman  v.  Misner,  56 
Or.  390,  108  P.  179  (part  payment  and 
possession  only) ;  Eisenberger  v.  Eisen- 
berger,  38  Pa.  Sfuper.  569. 
Facts  raising  presumption  of  vendor's 
knowledge  and  acquiescence   must  bo 
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proved.  Openshaw  v.  Dean  (Tex,  Civ.), 
123  S.  W.  980. 

Paymeut  alone  not  sufficient.  Colleton 
E.  Co.  u.  Folk,  85  S.  C.  84,  67  S.  E. 
15G. 

Performance  of  personal  services  to 
owner  of  land  in  relianco  upon  his  parol 
agreement,  shown.  Eeed  v.  Keed,  108 
Ya.  790,  62  S.  E.  792. 
25-98  Starrett  v.  Boynton,  73  N.  J. 
Eq.  669,  70  A.  183. 

25-99  McKinley  v.  Ilessen,  135  App. 
Div.  832,  120  N.  Y.  S.  257. 
25-1  Slight  improvements  will  not 
affect  operation  of  statute.  Elam  v.  Car- 
ter, 55  Tex.  Civ.  649,  119  S.  W.  914. 
26-2  McNeil  r.  Corbett,  39  Can.  Sup. 
60S;  Horton  r.  Stegmyer,  175  Fed.  75(5, 
99  C.  C.  A.  332;  Pearsall  v.  Henry,  15;i 
Cal.  314,  95  P.  154,  159  (rule  as  stated 
on  rehearing  is  broader  than  in  first 
opinion);  Kinderland  r.  Kirk,  131  Ga. 
454,  62  S.  E.  582;  Collins  r.  Harrell,  219 
Mo.  279,  118  S.  W.  432.  See  McKinley 
V.  Hessen,  135  App.  Div.  832,  120  X. 
Y.   S.   257. 

Insuificient  evidence. — ^Davis  v.  Judson, 
159  Cal.  121,  113  P.  147. 
Affirmative  acts  must  be  proved. — Haw- 
kins  v.    Studdard,    132    Ga.    265,    63    S. 
852. 

26-3  McNeil  v.  Corbett,  39  Can.  Sup. 
60S;  Euthven  v.  Co.,  140  la.  570,  118  N. 
W.  915. 

26-4  Pasquay  v.  Pasquay,  235  111. 
48,  85  N.  E.  316;  Sizemore  V.  Bowling 
(Kv.),  115  S.  W.  737. 
27-6  Baldridge  f.  Centgraf,  82  Kan. 
240,  108  P.  83  (payment  and  possession 
not  enough);  McKinley  V.  Hessen,  135 
App.  Div.  832,  120  N.  Y.  S.  257.  Seo 
Pasquay  v.  Pasquay,  235  111.  48,  85  N. 
E.   316. 

28-10  Conduct  showing  consent, 
proved.  Starrett  r.  15ovnton,  73  X.  J. 
Eq.    609,    70   A.   1S3. 

Vendor's  express  or  implied  consent  to 
actual,  definite  and  exclusive  possession 
must  be  shown.  Kinderland  V.  Kirk, 
131  Ga.  454,  62  S.  E.  5S2. 
Possession  of  land  must  be  shown. 
Garnck  r.  Garrick,  43  Ind.  App.  5S5, 
88  N.  E.  104. 

Vendor's  parol  authority  to  agent  to 
deliver  possession  may  be  shown  or 
ratification  bv  parol  of  agent's  act. 
Jones  v.  Gainer,  157  Ala.  2 IS,  47  S. 
142 

28-14  Wills  v.  Westendorf,  140  la. 
293.  118  N.  W.  376;   Cook    r.   Cook,  24 


most  convincing  evidence  required). 
See  White  r.  White,  241  111.  551,  89  X. 
E.  682;  iJichel  r.  Oliver,  77  Kan.  696, 
95  I'.  306. 

Verbal  agreement  for  easement  in  land 
must  be  conclusively  proved  before 
equity  will  enforce  it  as  an  estojipel 
in  favor  of  partv  who  has  acted  on  it. 
Title  G.  &  T.  Co.  r.  A.svlum,  133  App. 
Div.  529,  ns  X.  Y.  ."^.  3^2. 


STATUTES 

SileMe  of  Icifi.-ilatiie  Journals,  43-37; 
Ifistory  of  statute  af>  aid  in  construction, 
44-38;  Intent  of  revisers,  44-3S;  Time  of 
taking  effect,  50-58. 

31-1  Darby  i\  City,  173  Ala.  709,  55 
S.  S89;  Clark  v.  City,  160  Cal.  30,  116 
P.  722;  Jacques  r.  Yuba  County  (Cal. 
App.),  141  P.  404;  Ex  parte  Avdalas, 
10  Cal.  App.  507,  102  P.  674;  Klein  V. 
Eeinhardt,  163  111.  App.  257;  Saum  v. 
Dewev,  84  Kan.  Sll,  115  P.  570;  Burke 
r.  E.  Co.,  133  La.  369,  63  S.  51;  S.  r. 
Drabelle  (Mo.),  167  S.  W.  1016;  S.  v. 
Eoach  (Mo.),  167  S.  W.  lOOS;  Barnes 
r.  Commission,  85  X.  J.  L.  70,  88  A. 
837;  Casner  v.  Hoskins,  64  Or.  254.  12S 
P.  841,  130  P.  55;  S.  v.  Angel,  93  S.  C. 
149,  76  S.  E.  190;  Ganow  i\  Ashton,  32 
S.  D.  458,  143  X.  W.  3S3.  See  supra, 
"Judicial  Xotice."  947-00. 
State  courts  will  judicially  notice  muni- 
cii>al  charters.  Liui.l  Co.  r.  Citv  (Mo.), 
165  S.  W.  741;  Mosher  r.  Elmira,  83 
Misc.  328,  145  X.  Y.  S.  964. 
31-2  Sullivan  r.  Algreni,  157  111. 
App.  123;  Wabash  R.  Co.  r.  Priddy,  179 
Ind.  483.  101  X.  E.  724;  Louisville,  etc. 
E.  Co.  r.  Woodford,  153  Ky.  1 S5,  154 
S.  W.  1083,  <Z('M/.  rehear.  152  Ky.  398, 
153  S.  W.  722;  Louisville  &  X.  R.  Co. 
r.  Scott.  133  Ky.  724.  lis  S.  W.  000;  In 
re  Little  River"  Drainage  Dist.,  236  Mo. 
94,  139  S.  W.  330;  Davis  r.  McColI 
(Mo.  App.),  166  S.  W.  1113;  Went/.  C 
R  Co.  (Mo.),  168  S.  "W.  1166;  Carlin  C. 
R.  Co.,  71  Misc.  521.  130  X.  Y.  S.  828; 
C^asner  v.  Hoskins,  64  Or.  254,  128  P. 
841,  130  P.  55;  Ganow  v.  Ashton,  32  S. 
D  458,  143  X'.  W.  383;  Western  U.  T. 
Co.  r.  White  (Tex.  Civ.),  162  S.  W. 
905;  Edwards  r.  Smith  (Tex.  Civ.),  137 
S.  W.  1161;  Bouchard  r.  R.  Co.,  87  Vt. 
3Q0  89  A.  475;  Xorthern  P.  R.  Co.  v. 
Wadekamper,  70  Wash.  392,  126  P.  909. 
See  Anheuser.  etc  Brew.  Assn.  r.  Doss, 


-,u     ..o   .,      ,..   »■>.,    ..    -■    •''<''  Okln.  318,  120  P.  49. 

S.  i).  223,  i23  N.  W.  693  (clearest  and  i  Bankruptcy    forms    judicially    noticed. 
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Powell  r.  Pangborn,  145  N.  Y.  S.  1073. 
State  courts  of  Missoviri  will  judicially 
notice  territorial  laws  of  Missouri. 
Davis  V.  McColl  (Mo.  App.),  166  S.  W. 
1113. 

32-4  Irvine  v.  Elliott,  203  Fed.  82; 
E-itterbusch  n.  R.  Co.,  198  Ted.  46,  117 
C.  0.  A.  154;  Edwards  v.  Smith  (Tex. 
Civ.),  137  S.  W.  1161.  See  supra,  *' Ju- 
dicial Notice,"  958-35. 
32-5  And  so  of  court  of  appeals. 
Denver,  etc.  E.  Co.  v.  Wagner,  167  Fed. 
75,  92  C.  C.  A.  527. 

34-10  Ellis  V.  Terrell  (Ark.),  158 
S.  W.  957;  Gleason  v.  Thayer,  87  Conn. 
248,  87  A.  790;  Appeal  of  Woodward, 
81  Conn.  152,  70  A.  453. 
35-11  Teat  v.  Chapman  &  Co.,  1  Ala. 
App.  491,  56  S.  267;  In  re  Campbell's 
Est.,  12  Cal.  App,  707,  108  P.  669;  New 
York,  etc.  E.  Co.  v.  Lind  (Ind.),  102  N. 
E.  449;  Merrick  v.  Betts,  214  Mass.  223, 
101  N.  E.  131;  Twin  City  B.  F.  r.  Ins. 
■Co.,  114  Minn.  475,  131  N.  W.  497;  Davis 
V.  McColl  (Mo.  App.),  166  S.  W.  1113; 
Eashall  v.  R.  Co.,  248  Mo.  509,  155  S. 
W.  426;  Mathieson  v.  E.  Co.,  219  Mo. 
542,  118  a  W.  9;  Gibson  v.  E.  Co.,  225 
Mo.  473,  125  S.  W.  453;  Fish  v.  E.  Co., 
158  App.  Div.  92,  143  N.  Y.  S.  365,  aff. 
79  Misc.  636,  141  N.  Y.  S.  245;  Van 
Tassel!  r.  Sup.  Co.,  83  IVlisc.  126,  144  N. 
Y.  S.  393;  Strodl  v.  F.  S.  Co.,  130  N. 
Y.  S.  35,  rev.  122  N.  Y.  S.  609;  Brown 
C.  Co.  r.  Dowd,  155  N.  C.  307,  71  S. 
E.  721;  Schlotterbeck  v.  Schwinn,  23 
Okla.  681,  103  P.  854;  Casner  v.  Hos- 
kins,  64  Or.  254,  128  P.  841,  130  P. 
55;  Cape  M.  E.  Est.  v.  Henderson,  231 
Pa.  82,  79  A.  982;  Bethea  v.  Allen,  95 
S.  C.  479,  79  S.  E.  639;  Ogg  v.  Ogg 
(Tex.  Civ.),  165  S.  W.  912;  Western  U. 
T.  Co.  V.  White  (Tex.  Civ.),  162  S.  W. 
905;  Stamp  v.  E.  Co.  (Tex.  Civ.),  161 
S.  W.  450;  Tourtelot  V.  Booker  (Tex. 
Civ.),  160  S.  W.  293;  Grow  v.  R.  Co. 
(Utah),  138  P.  398;  Mountain  Lake  L. 
Co.  V.  Blair,  109  Va.  147,  63  S.  E.  751 
(if  at  variance  with  common  law). 
38-15  Barrielle  v.  Bettman,  199  Fed. 
838;  U.  S.  Bkg.  Co.  r.  Veale,  84  Kan. 
385,  114  P.  229;  Oehler  v.  Hamburg, 
etc.,  145  N.  Y,  S.  1090. 
3S-16  Sandoval  v.  Priest,  210  Fed. 
814,  127  C.  C.  A.  364.  See  Zarate  v. 
Villoreal  (Tex.  Civ.),  155  S.  W.  328. 
38-17  See  vol.  7,  p.  960,  and  sup- 
plement  thereto. 

39-18  Eeid  v.  R.  Co.,  162  N.  C.  355, 
78  S.  E.  306;  Galveston,  etc.  E.  Co.  v. 
Stautz   (Tex.  Civ.),  166  S.  W.  11.    See 


Viekery  v.  R.  Co.,  87  Conn.  634,  89  A. 

277. 

42-28     Special    statute    noticed    if    it 

amends   general    law.     Denver,    etc.    E. 

Co.  V.  Wagner,  167  Fed.  75,  92  C.  C.  A. 

527. 

Wiiexi  published. — ^Lester  v.  Riley  (Tex. 

Civ.),   157  S.  W.  458. 

43-35     S.  V.  Gordon,  236  Mo.  142,  139 

S.  W.  403. 

43-36  S.  V.  Bowman,  90  Ark.  174,  113 
S.  W.  711  (cit.  the  text);  S.  v.  Wheeler, 
172  Ind.  578,  89  N.  E.  1;  S.  t\  Goff 
(La.),  65  S.  481;  Webb  v.  Carter,  129 
Tenn.  182,  165  S.  W.  426.  See  Burling- 
ham  V.  New  Bern,  213  Fed.  1014;  P.  v. 
Brady,  262  111.  578,  105  N.  E.  1. 
Judicial  notice  of  legislative  journals 
will  not  be  taken  but  must  be  proved. 
Worthy  v.  Bush,  262  111.  560,  104  N.  E. 
904. 

Original  prevails  over  printed  .journal. 
Revenue  &  E.  Comrs.  v.  S.,  163  Ala. 
441,  50  S.  972. 

Enrolled  bill,  conclusive  as  to  terms 
of  statute.  Bass  ?;.  Doughty,  5  Ga.  App. 
458,  63  S.  E.  516. 

43-37  Mechanics,  etc.  Assn.  -y.  Coff- 
man  (Ark.),  162  S.  W.  1090;  Hodges  r. 
Keel  (Ark.),  159  S.  W.  21;  S.  r.  Bow- 
man, 90  Ark.  174,  118  S.  W.  711;  City 
of  Denver  r.  Eubidge,  51  Colo.  224,  116 
P.  1130;  Worthy  v.  Bush,  262  111.  560, 
104  N.  E.  904;  Jessup  r.  Baltimore,  121 
Md.  562,  89  A,  103;  Eidgely  r.  Balti- 
more, 119  Md.  567,  87  A.  909;  Bait. 
Fidelity  Warehouse  Co.  v.  Lumb.  Co., 
118  Md.  135,  84  A.  188;  S.  v.  Dean,  84 
Neb.  344,  121  N.  W.  719.  See  Devine 
V.  Co.,  258  111.  389,  101  N.  E.  539.  Sil- 
ence of  legislative  journals  as  to  mat- 
ters concerning  which  constitution  does 
not  require  them  to  speak,  not  evidence 
proper  action  not  taken.  Ibid. 
Rebuttal  by  production  of  manuscript 
journal  raav  be  permitted.  Colorado  M. 
E.  Co.  V.  Davis,  23  Colo.  App.  41,  127 
P.  249. 

44-38  Parkinson  v.  Johnson,  160  Cal. 
756,  117  P.  1057;  Vogt  v.  Beauchamp, 
153  Ky.  64,  154  S.  W.  393;  Krakowski 
r.  Waskey,  33  S.  D.  335,  145  N.  W. 
566;  Parsiiall  v.  S.,  62  Tex.  Cr.  177,  138 
S.  W.  759;  Knox  v.  S.,  62  Tex.  Cr.  512, 
138  S.  W.  787.  See  supra,  ''Conclusive 
Evidence,"  285-72. 

Legislative  history  of  statute,  inadmis- 
sible.    Tennant  v.  Kuhlemeier,  142  la. 
241,  120  N.  W.  689. 
Revisers'    intent,    though    it    may    be 
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proved,  will  not  govern  language  used. 
Tennant  v.  Kuhlemeier,  supra. 
44-39  Bonner  v.  S.,  8  Ala.  App.  236, 
62  S.  337;  Justis  v.  R.  Co.,  12  Cal.  App. 
639,  108  P.  328;  Ri.lpath  r.  Heller,  46 
Mont.  586,  129  P.  1054.  See  vol.  5,  p. 
821,  n.  47. 

Book  publishing  laws  sometimes  admis- 
sible. P.  r.  Portman,  159  App.  Div.  702, 
145   X.  Y.  S.   189. 

Printed  statute  books  certified  by  secre- 
tary of  state  admissible.  New  York, 
etc.  11.  Co.  V.  Lind  (Ind.),  102  X.  E. 
449. 

Copies  of  laws  inadmissible.  Rudolph 
li.hv.  Co.  r.  Price  (la.),  145  X.  W. 
910. 

Statute  of  another  state  adopting  com- 
mon law  is  inadmissible  when  the  cause 
of  action  is  statutory.  Powell  v.  R.  Co., 
255  Mo.  420,  164  S.'w.  628. 
Existence  of  statute  cannot  be  proved 
by  decisions  of  court  of  state  in  which 
it  is  alleged  to  be  in  effect.  Atchison, 
etc.  R.  Co.  V.  Smythe,  55  Tex.  Civ.  557, 
119  S.  W.  892. 

44-40     Trimble      v.      Stamper      (Mo. 
App.),  166  S.  W.  820. 
Cannot  be  impeached  bv  parol.   Ridgely 
f.  Baltimore,  119  Md.  567,  87  A.  909. 
45-41     See    Western    U.     T.     Co.     v. 
White  (Tex.  Civ.),  162  S.  W.  905. 
Admission  of  correctness  of   plea   set- 
ting    out     statute,     brings     it     before 
court.      Mathieson    v.   E.    Co.,    219    Mo. 
542,  118  S.  W.  9. 

45-12  Certificate  of  proper  officer  is 
at  least  prima  facie  evidence  of  ex- 
istence of  statute.  S.  v.  Wheeler,  172 
Ind.  578,  80  N.  E.  1. 
Expert  testimony,  not  admissible  to 
prove  federal  patent  laws.  Owens  v. 
Co.  (Ta.),  121  N.  W.  1076. 
45-43  General  Conference  Assn.,  etc. 
r.  Benevolent  Assn.,  166  Mich.  504,  132 
N.  W.  94. 

47-45  State  Bk.  v.  Pease,  153  Wis. 
9,  139  N.  W.  767. 

48-50  S.  V.  Joseph,  175  Ala.  579,  57 
S.  942;  Mavor  f.  Simmons,  165  Ala. 
.359.  51  S.  638;  Mechanics*  etc.  L.  Assn. 
r.  Coffman  (Ark.),  162  S.  W.  1090;  S. 
r.  Bowman,  90  Ark.  174,  118  S.  W.  711; 
Miller  r.  Oelwein,  155  Ta.  706,  136  X. 
W.  1045;  S.  V.  Akers  (Kan.),  140  P. 
637;  Ridgelv  v.  Baltimore,  119  Md. 
567,  87  A.  909;  Bait.  Fidelitv  Ware- 
house Co.  V.  Lumb  Co.,  118  Md.  135.  84 
A.  188;  S.  r.  Bridgeman  &  Russell  Co.. 
117  Minn.  186,  134  X.  W.  496;  Adams 
V.  Noble  (Miss.),  60  S.  561;  McNeal  r. 


Ritterbusch,  29  Okla.  223,  116  P.  778; 
Krakowski  r.  Waskey,  33  S.  D.  335, 
145  N.  W.  566;  Jackson  r.  Mfg.  Co., 
124  Tenn.  421,  137  S.  W.  757;  Ri,-hurd- 
son  V.  Young,  122  Tenn.  471,  125  S.  W. 
664.  See  S.  i:  Base])all  Club,  127  Tenn. 
292,  154  S.  W.  1151. 
Burden  of  proof  is  on  party  asserting 
in\ali<lity.  S.  v.  Smart  (Wvo.),  136 
P.  452. 

No  presumption  against  silence  of  leg- 
islative journals  where  they  are  not  re- 
quired to  sjioak.  Pope  v.  S.,  165  Ala. 
6S,  51  S.  521. 

Time  of  approval  of  statutes  enacted 
on  same  day,  presumed  to  )ia\  c  been 
contemporaneous.  No  presumption 
arises  as  to  order  in  which  they  were 
enacted  from  numbers  given  tliem  by 
executive  officer.  Stuart  r.  (  hai-man, 
104  Me.  17,  70  A.  1069.  Date  of  ap- 
proval of  inconsistent  statutes,  pre- 
sumed to  conform  to  their  numerii-al 
numbers.  Musgrove  v.  R.  Co.,  Ill  Md. 
629,  75  A.  245. 

48-51  New  York  C,  etc.  R.  Co.  v. 
U.  S.,  212  U.  S.  481;  Red  C.  O.  Mfg. 
Co.  r.  Board,  172  Fe<l.  695;  S.  r.  Skcggs, 
154  Ala.  249,  46  S.  268;  Ex  parte  Bvles, 
93  Ark.  612,  126  S.  W.  94;  Ex  parte 
King,  157  Cal.  161,  106  P.  578;  Reclam- 
ation Dist.  i:  Sherman,  11  Cal.  .\pp. 
399,  105  P.  277;  Ex  parte  O'Shea.  11 
Cal.  App.  568,  105  P.  776;  P.  r.  Xvo,  9 
Cal.  App.  148.  98  P.  241;  In  re  Spencer, 
149  Cal.  396.  86  P.  896,  117  Am.  St. 
137;  98  P.  ISO;  Rash  r.  Allen,  1  Bovco 
(Del.)  444,  76  A.  370;  S.  r.  Barrett.  173 
Ind.  169,  87  N.  E.  7;  Gardner  r.  Rav, 
154  Ky.  509,  157  S.  W.  1147;  C.  V. 
Hodges,  137  Kv.  23.3,  125  S.  W.  6S9; 
C,  V.  H.  Co..  131  Kv.  551,  115  S.  W. 
703;  S.  r.  Rose.  125  La.  462.  51  S.  496; 
S.  r.  Poulin,  10.1  Me.  224.  74  A.  119; 
Cochran  r.  Preston,  108  Md.  220.  70  A. 
113;  Michigan  C.  R.  Co.  r.  Commission, 
160  Mich.  35.3,  125  N.  W.  549;  S.  v. 
Citv.  117  Alinn.  458.  ^:\r^  X.  W.  2t>4; 
Miners'  Bk.  r.  Clark,  252  Mo.  20,  158 
S.  W.  597;  Quong  Wing  r.  Kirkendall, 
39  Mont.  64,  101  P.  250;  S.  r.  Co..  S5 
Xeb.  25,  122  X.  W.  691;  Wilkinson  V. 
Lord,  85  Xeb.  13fi,  122  X.  W.  699; 
Riter  i\  Douglass.  32  Xev.  400.  109  P. 
444;  S.  v.  R..  75  X.  H.  327,  74  A.  542; 
Dixon  i\  Russell,  78  X.  J.  L.  206.  73 
A.  51;  P.  r.  Co.,  196  X.  Y.  421.  90  X. 
E.  441;  Hathorn  r.  G.  Co.,  194  X.  Y. 
326,  87  N.  E.  504;  In  re  Board.  128 
App.  Div.  103,  112  N.  Y.  S.  619:  Xew 
York    Cent.,   etc.   B.   Co.    v.   Williams, 
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64  Misc.  15,  118  K  Y.  S.  785;  Bush 
r.  Ins.  Co.,  63  Misc.  '89,  116  N.  Y.  S. 
]056;  Hathorn  r.  G.  Co.,  60  Misc.  341, 
113  N.  Y.  S.  458;  Economic  P.  &  C. 
Co.  v.  Buffalo,  59  Misc.  571,  111  N. 
Y.  S,  443;  Polo  v.  Stevens,  120  N.  Y. 
S.  227;  P.  17.  Baker,  110  N".  Y.  S.  848; 
Ex  parte  Watson,  157  N.  C.  340,  72  S. 
E.  1049;  S.  V.  E.  Co.,  19  N.  D.  45,  120 
N.  W.  869;  Pond  Creek  v.  Haskell,  21 
Okla.  711,  97  P.  338;  McCord  r.  S.,  2 
Okla.  Or.  214,  101  P.  280;  Eakowski  v. 
Wagoner,  24  Okla.  282,  103  P.  632;  S. 
V.  Cochran,  55  Or.  157,  105  P.  884;  In 
re  Likins,  223  Pa.  456,  72  A.  858;  Kirk 
V.  Wyman,  83  S.  C.  372,  65  S.  E.  387; 
Kimbrell  v.  Berry,  85  S.  C.  243,  67  S. 
E.  225;  Board  v.  Buckley,  82  S.  C.  352, 
'64  S.  E.  163;  Wickhem  v.  Alexandria, 
23  S.  D.  556,  122  S.  W.  597;  In  re  Mc- 
Kennan's  Est.,  25  S.  D.  369,  126  N.  W. 
6T1;  Kirk  v.  S.,  126  Tenn.  7,  150  S.  W. 
83;  Lemons  V.  S.,  59  Tex.  Cr.  299,  128 
S.  W.  416;  Long  i7.  S.,  58  Tex.  Cr.  209, 
127  S.  W.  20S;  Blackrock,  etc.  Co.  v. 
Tingey,  34  Utah  369,  98  P.  180;  Scot- 
tish U.,  etc.  Ins.  Co.  -V.  Winchester, 
110  Va.  451,  66  S.  E.  84;  Willis  v.  Kalm- 
tach,  109  Va.  475,  64  S.  E.  342;  C.  r.  S. 
B.,  109  Va.  346,  63  S.  E.  1081;  Adams 
Exp.  Co.  V.  Mills,  109  Va.  1,  63  S. 
E.  8;  C.  -y.  Henry,  110  Va.  879,  65  S. 
E.  570;  Coal  &  C.  P.  Co.  v.  Conlev,  67 
W.  Va.  129,  67  S.  E.  613;  Kilev  v.  E. 
Co.,  142  Wis.  154,  125  N.  W.  464;  In 
re  Appointment  of  Eevisor,  141  Wis. 
592,  124  N.  W.  670;  S.  V.  Sherman,  18 
Wyo.  169,  105  P.  299. 
Where  no  exceptions  are  made  there  is 
a  legal  presumption  that  none  were  in- 
tended. IT.  S.  r.  Lumb.  Co.,  202  Fed. 
700,  121  C.  C.  A.  162. 
Unconstitutionality  must  be  proved 
beyond  a  reasonable  doubt.  East  Shore 
Land  Co.  v.  Peckham,  33  E.  I.  541,  82 
A.  487;  S.  V.  Kofines,  33  E.  I.  211,  80 
A.  432,  and  cases  cited. 
♦'Every  presumption  is  in  favor  of  the 
validity  of  the  legislative  enactment; 
and,  unless  the  court  can  clearly  see 
that  the  act  is  contrary  to  the  funda- 
mental law,  it  ought  not  to  declare  it 
unconstitutional.  If  the  court  enter- 
tains a  doubt,  that  is  enough  to  deter- 
mine the  question  in  favor  of  the  legis- 
lative act;  for  the  rule  is  that  the 
court  must  be  clearly  and  strongly  con- 
vinced of  its  unconstitutionality  before 
it  will  be  justified  in  declaring  an  act 
void."  Herold  v.  McQueen,  71  W.  Va. 
43,  75  S.  E.  313. 


"Laws  enacted  by  the  legislature  are 

presumed  to  be  valid,  and,  even  if  de- 
fective because  violative  of  some  pro- 
vision of  the  state  constitution,  are 
not  void,  although  they  may  in  a 
proper  case  be  voidable;  that  is,  upon 
complaint  by  a  party  whose  rights  are 
impaired  by  such  statute."  S.  t\  Blake, 
241  Mo.  100,  144  S.  W.  1094. 
Construction  of  language  used. — Stat- 
utes are  presumed  to  have  been  en- 
acted with  a  knowledge  of  the  construc- 
tion placed  by  the  courts  upon  the 
language  used,  unless  the  contrary  ex- 
pressly appears.  Pouch  v.  Ins.  Co.,  204 
N.  Y.'  281,  97  N.  E.  731. 
Conclusively  presumed  where  legisla- 
ture acted  upon  matter  involving  de- 
termination of  fact  it  took  evidence 
thereon,  and  its  action  will  not  be  ju- 
diciallv  reviewed.  P.  v.  Dist.,  155  Cal. 
373,  103  P.  207. 

Motives  of  legisature  or  governor,  in 
acting  upon  legislation,  cannot  be  in- 
quired into.  Lukens  v.  Nye,  156  Cal. 
498,  105  P.  593. 

Construction. — Ee-enaetment  of  statute 
construed  before  its  repeal,  presumed 
approval  of  construction.  Wender,  etc. 
Co.  t\  Co.,  137  Ky.  339,  125  S.  W.  732. 
Repeal. — Statutes  are  presumed  to  be 
passed  with  deliberation,  and  with  full 
knowledge  by  the  legislature  of  the 
existing  law  upon  the  same  subject. 
Ee  Gopsill's  Est.,  77  N.  J.  Eq.  215,  77 
A.  793,  cit.  Landis  v.  Landis,  39  N.  J. 
L.  274. 

48-52  Chesser  v.  Motes  (Ala.),  61  S. 
267;  In  re  Warner's  Estate,  167  Cal. 
686,  140  P.  583;  Cellulose,  etc.  Mfg.  Co. 
r.  Calhoun,  166  Cal.  513,  137  P.  238; 
Wills  V.  Wills,  166  Cal.  529,  137  P. 
249;  A^an  Buskirk  r.  Kuhns,  164  Cal. 
472,  129  P.  587;  Hobbs  V.  M.  Co.,  164 
Cal.  497,  129  P.  781,  43  L.  E.  A.  (N. 
S.)  1112;  Wilson  r.  Durkee,  20  Cal. 
App.  492,  129  P.  617;  Justis  V.  E.  Co., 
12  Cal.  App.  639,  108  P.  328;  Schwartz 
V.  E.  Co.,  155  Cal.  742,  103  P.  196;  Dag- 
gett I'.  P.  Co.,  155  Cal.  762.  103  P.  204; 
Lilly-B.  Co.  r.  Sonnemann,  157  Cal.  192, 
106  P.  715  (regardless  of  whether  sub- 
stantive defense  involved) ;  Board  V. 
Bureau,  175  111.  App.  464;  Secor  V. 
Siver  (la.),  146  N.  W.  845;  Putbrees  V. 
James  (la.),  144  N".  W.  607;  Scott  V, 
Scott  (la.),  143  N.  W.  1103;  Knight  i>. 
E.  Co.  (la.),  140  N.  W.  839;  Smith  v. 
Bloom  (la.),  141  N.  W.  32;  Condit  v. 
Johnson  (Ia.\  139  N.  W.  477;  Lefe- 
bure  V.  Exp.  Co.  (la.),  139  N.  W.  1117j 
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Crans  v.  Durdall,  154  Ta.  468,  134  N.  W, 
1086;    Elswick    v.   Raiuey,   157   Ky.   639, 
163   S.  W.   751;    Twin   C.   B.  F.    v.  Ins. 
Co.,    114    Minn.    475,    131    N.    W.    497; 
Lyons    r.   E.    Co.,   253    Mo.    143,    161    S. 
W.    726;    Armor  v.   Frev,   253   Mo.   447, 
161     S.    W.     829;     Bethel     r.     Pawnee 
Countv,   95   Neb.   203,    145   N.   W.   363; 
Fish    V.  E.   Co.,   158   App.  Div.   92,   143 
N.  Y.  S.  365,  af.  79  Misc.  636,  141  N. 
Y.  S.  245;  Mo.,  etc.  Co.  v.  McLau<^hlin, 
29  Okla.  345,  116  P.  811;  W.  U.  T.  Co. 
r.  Crawford,  29  Okla.  143,  116  P.  925; 
Ellis  i\  Abbott  (Or.),  138  P.  488;  Stod- 
dart  V.  Meyers,  52  Pa.  Super.  179;  Cape 
M.  E.  Co.  v.  Henderson,  231  Pa.  82,  79 
A.  982;  Mo.,  etc.  Co.  r.  Harriman  (Tex. 
Civ.),    128    S.   W.    932;    Western   U.    T. 
Co.  V.  White  (Tex.  Civ.),  162  S.  W.  905; 
Southwestern    S.    Ins.    Co.    v.    Anderson 
(Tex.  Civ.),  152  S.  W.  816,  rev.  155  S. 
W.   1176;    Grow  t\  E.    Co.    (Utah),   138 
P.   398;    Stanford  v.  Gray    (Utah),   129 
P.   423;    State  Bk.   r.   Pease,   153   Wis. 
9,  139  N.  W.  767;  Wenzel  v.  E.  Co.,  152 
Wis.  418,  140  N.  W.  81.     See  Wentz  v. 
E.   Co.    (Mo.),  168  S.  W.  1166.     Cov^p. 
Morril  r.  Bentlev  (la.),  126  Ts\  W.  155; 
Eichardson   r.  Mackay,  4  Okla.  328,  46 
P.    546;    Sf-hlotterbeck    r.    Schwinn,    23 
Okla.  681,  103  P.  854;  Tex.,  etc.  E.  Co. 
r.   Miller    (Tex.    Civ.),   128   S.   W.   1165 
(after   averment   of   existence). 
Common  law  presumed  same.     Levy  v. 
Downing.  213  Mass.  334,  100  N.  E.  638. 
But  see  Merrick  v.  Betts,  214  Mass.  ff23, 
101   N.  E.  131. 

Laws  of  China  presumed   same   as   lex 
fori  ill   ])ankruptcy.     Fletcher  v.  Coinm. 
Co.,   72   Wash.   525,  130   P.   1140. 
Porto     Rico. — See    Brooks     v.     Central 
Sainte  Jeanne,  228   U.  S.   668,  33   Sup. 
Ct.  700,  57  L.  ed.  1025. 
In  Indiana  courts  will  presume  an  Ill- 
inois   statute    authorizing    execution    if 
a  note  with  warrant  of  attorney  to  con- 
fess judgment  invalid  as  in  their   own 
state    in    absence    of    proof.      Trose    v. 
Balla    (Tnd.),  104  X.  E.  S.'^l. 
Where  state  was  never  under  common 
law  jurisdiction  tlic  laws  of  that  state 
will  bp  presumed   the  same  as  those  of 
lex    fori.      Fehrenbach,    etc.    Co.    V-    R- 
Co.  (Mo.  App.),  167  S.  W.  631. 
49-53     Corinth  Bk.  r.  King  (Ala.),  62 
S.    704;    Bonfils    r.    Gillespie,    25    Colo. 
App.  496,  1.39  P.  1054;  Seaboard   A.  L. 
E.  Co.   r.   Andrews,  140  Ga.   25A,  7S  S. 
E.  925;   Cormo  r.  Wks..  205  Mass.  366 


Kimball,  75  N.  H.  291,  73  A.  408;  Ten- 
ner V.  E.  Co.,  160  App.  Div.  127,  145 
N.  Y.  S.  725;  Ilowlan  r.  Co.,  131  App. 
Div.  443,  115  X.  Y.  S.  316.  See  God- 
win V.  Goodwin,  80  Misc.  303,  141  X. 
Y.  S.  175;  In  re  Kutter's  Est.,  79  Misc. 
74,  1.''.9  X.  Y.  S.  693. 
Common  law  presumed  same.  Woodward 
r.  Woodward,  210  Mass.  1,  102  N.  E. 
921;  Holden  v.  ^rcGilli.-uddy,  215  Mass. 
563,  102   X.  E.  923. 

Must  be  proved. — ^In  re  Weekes,  146 
X.  Y.  S.  1006. 

50-56  Wade  r.  Boone  (Mo.  App.), 
168  S.  W.  360. 

50-57  Construction  given  statute  by 
court  of  state  from  which  it  was  taken, 
presumed  adopted  therewith.  Abraham 
r.  Eoseburg,  55  Or.  359,  105  P.  401; 
Ollre  v.  S.,  57  Tex.  Cr.  520,  123  S.  W. 
1116. 

Presumed  common  law  in  force. — 
Davis  V.  McCall  (Mo.  App.\  166  S.  W. 
1113;  Cherry  r.  Cherry  (^fo.),  167  S. 
W.  539;  O'bonnell  r.  Johnson  (E.  I.), 
90  A.   165. 

50-58  Time  of  taking  effect.— It  is 
presumed  statute  took  effect  on  begin- 
ning of  day  of  enactment;  but  if  a 
right  depends  upon  time  it  was  enacted 
evidence  is  admissible  on  that  ques- 
tion. Llovd  r.  E.  Co.,  151  X.  C.  536, 
66   S.   E.   604. 

Practical  construction  given  statute  "by 
officers  governed  by  it,  i>resume.l  known 
.'iiid  adoi>tod  when  it  was  ro-onactcd. 
Van  Veen  r.  County,  13  Ariz.  167,  108 
P.  252. 


STIPULATIONS 

54-5     Eex    r.    Degan,    17    Ont.    L.    R. 

366;   Curtin  r.  Dunne,  10  Cal.  App.  586, 

102   P.   8:15. 

60-16     Holmes  r.  S.,  82  Xeb.  406,  118 

X.  W.  99. 

(><)-18     McWhirter    r.    Donaldson,    36 

I'tah  293.  104  P.  731. 

62-19     Pringle  r.  Dean,  12S  X.  Y.  S. 

lor.l;    S.    r.    QuiUen    (Tex.    Civ.),    115 

S.  W.  660. 

63-23     Sheppard   r.  Shcppard,  15  Cal. 

App.  614.  115  P.  751. 

65-37     St.   Louis    I.    M.    &    S.    R.    Co. 

r.    Webster,    09    Ark.    265.    137    S.    W. 

1103.  - 

Not   to  be   regarded   if   made    out   of 

court.     Bramlott  r.  Adams,  96  Miss.  61, 

lO  S.  4S9. 


91    X.    E.    313;    EashalV  r.    R.    Co.,    248  ]  67-43     Continental    B-,&   J-    ^ssn    O. 
I.   426;    Kimball  tx  1  Woolf,  12  Cal.  Apr-   '-^>  108  P.   <29. 


Mo.    509,    155   S.   W 
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70-49  P.  t.  Whitridge,  129  N.  Y.  S. 
300. 

71-51  Luce  f.  Ash,  28  S.  D.  109,  132 
N.    W.    708. 

78-74  Lloyd  v.  Fendick,  231  Pa.  367, 
80    A.    529. 

86-99     See   Capital   T.    Co.  T.   Brown, 
34  Okla.  568,  126  P.  "22. 
93-16     McClatchey    v.    Anderson,    '84 
Neb.    783,   122   N.  W.   67. 
93-21     Dooley   -v.    Co.,    12    Ariz.    332, 
100  P.  797;  Chicago  T.  &  T.  Co.  r.  Co., 
242   111.    468.    90'   N.    E.    282;    Priolo    v. 
Co.,  198  N.  Y.  528,  91  N.  E.  275. 
93-23     Hiller  v.  Pfefifer,   79   N.  J.  L. 
362,  75  A.  471. 

93-26  Hinkle  v.  Smith,  133  Ga.  255, 
65  S.  E.  427;  Mutual  L.  &  B.  Assn.  v. 
Garlick,  139  111.  App.  448;  St.  Louis, 
etc.  E.  Co.  V.  Sparks,  52  Tex.  Civ.  321, 
114  S.  W.  673  (limited  in  effect  ac- 
cording to  terms). 

Deposition  may  "be  used  in  lieu  of  rec- 
ord testimony.  Lewright  i\  Walls,  55 
Tex.  Civ.  643',  119  S.  W.  721. 
93-27  Presumption  may  be  overcome 
by  stipulation.  St.  Louis  S.  E.  Co.  i\ 
Henderson,  55  Tex.  Civ.  425,  119  S.  W. 
891. 

Stipulation  describing  map  may  take 
place  of  original  or  certified  copy.  Vic- 
toria r.  County  (Tex.  Civ.),  115  S. 
W.  67. 

Stipulations  concerning  proof  of  foreign 
laws,  binding.  Union  Cent.  L.  Ins.  Co. 
v.  Dukes,  132  Ky.  370,  113  S.  W.  454. 
94-31  Brooklyn  M.  &  M.  Co.  f.  Mil- 
ler, 13  Ariz.  217,  108  P.  471;  Conway 
r.  Chicago,  237  111.  128,  86  N.  E.  619. 
See  Clason  v.  Matko,  12  Ariz.  213,  100 
P.   773. 

95-33  Dooley  i\  Co.,  12  Ariz.  332,  100 
P.  797. 

95-38  Kaighn  v.  Friday,  77  N.  J.  L. 
709,   73   A.   540. 

95-43  Bottoms  v.  Neukirchner,  29 
Okla.  104,  116  P.  434. 
96-45  Eule  of  court  governing  print- 
ing of  testimony  cannot  be  waived. 
Callender  v\  Eeardon,  121  N.  Y.  S. 
531. 

96-51  Eights  of  all  parties  may  be 
considered  on  appeal  though  some  of 
them  have  not  appealed  if  stipulation 
so  provides.  Lanham  v.  Bowlby,  86 
Neb.  148,  125  N.  W.  149. 


disregard  stipulation  fairly  made. 
Friedman  i'.  O  'Neill,  136  App.  Div.  750, 
121  N.  Y.  S.  426. 

99-64     North  v.  Graham,  235  111.  178, 

85  N.  E.  267. 

100-66  First  Nat.  Bk.  v.  Fowler,  54 
Wash.  65,  102  P.  1038. 

Regularity  and  legality   of   prior  judi- 
cial proceedings,  covered  by  stipulation 
expressing   rendition    of    judgment    and  ' 
proceedings  thereunder.     Gough  v.  Cen- 
ter, 57  Wash.  276,  106  P.  774. 

100-68  Brooks  v.  Ostrander,  158  111. 
App.  78;  Mahoning  C.  Co.  v.  Dowling 
{Ky.),  124  S.  W.  370;  In  re  McNa- 
mara's  Est.,  154  Mich.  671,  118  N.  W. 
598;  In  re  Holloway's  Est.,  89  Neb. 
403,  131  N.  W.  606;  McCall  v.  Cohn, 
113  N.  Y.  S'.  540;  Vucci  v.  Pellettieri, 
111  N.  Y.  S.  784. 

101-69  Underwood  r.  Woodman,  141 
la.  240,  119  N.  W.  610. 
Effect  of  stipulation  depends  upon 
whether  facts  intended  to  be  only  evi- 
dentiary for  purpose  of  pending  trial 
or  whether  it  was  intended  to  be  state- 
ment of  ultimate  facts  and  applicable 
to  all  trials.  In  former  case,  it  is  not 
conclusive;  in  latter,  it  is.  Volker-S. 
L.  Co.  V.  Vance,  36  Utah  348,  103  P. 
970. 

101-72  Oiving  one  party  the  right 
to  produce  additional  testimony,  with- 
out securing  to  the  other  the  right  to 
rebut  it,  error.  Adams  v.  Hartzell,  18 
N.  D.  221,  119  N.  W.  635. 
102-78  Sac  &  Fox  Indians  of  la.  v. 
U.  S.,  45  Ct.  CI.  287,  af.  220  U.  S. 
481. 

102-80     Mecca  F.  Ins.  Co.  t?.  Wilder- 
spin   (Tex.  Civ.),  118  S.  W.  1131. 
103-82     P.  V.  Anderson,  239  111.  168, 
87   N.  E.  917. 

103-84     Jury    presumed    to    have    re- 
garded stipulation.     Winona  F.  Inst.  V. 
Stolte,  173  Ind.  39,  89  N.  E.  393. 
104-85     Oombest  v.  Wall  (Tex.  Civ.), 
115  S.  W.  354.     Contra  if  either  partj 
objects.     Eigdon  v.  More,  242  111.  256, 
89   N.   E.   992,    147  111.   App.  346. 
105-88     Stipulation    to    try    prosecu- 
tion for  bastardy  before  same  jiiry  and 
en    same    evidence    as    given    in    civil 
action    for    seduction,    enforced.      P.   V. 
Whittington,   143   111.   App.   445. 
110-3      Clear     case    must    be     mada 
Northern  P.  E.  Co.  V.  Barlow,  20  N.  D. 


96-56     Court  may,  of  its  own  motion,  I  197,  126  N.  W.  233, 

1694 


STBEET  RAILROADS! 


Vol.  12 


STREET  RAILROADS 

Neglect  to  furnish  separate  compart- 
ments, 120-37;  Eepcal  of  act  limiting 
rate  of  speed,  137-3;  Methods  elsewhere, 
144-38;  Action  for  failure  to  issue  trans- 
fer, 151-70. 

115-4     Murphy  r.  R.  Co.   (Mass.),  85 

N.  E.  507. 

115-7       Ownership      of      connecting 
lines,   not  judicially  noticed.     Mannion 
r.  R.   Co.,  121   N.  Y.  S.  263. 
Operation    only    by    corporations,    not 

known.  Beaumont  T.  Co.  r.  S.,  57 
Tex.  Civ.  605,  122  S.  W.  615. 
Existence  <of  another  company  with 
name  like  defendant's,  not  noticed. 
Mobile  L.  &  R.  Co.  i\  Mackav,  158 
Ala.  51,  48  S.  509. 

115-8  Lease  presumed  valid. — Graefe 
V.  Co.,  224  Mo.  232,  123  S.  W.  835; 
Chlanda  v.  Co.,  213  Mo.  244,  113  S. 
W.  24P  (public  assent). 
Mortgage  of  franchise,  presumed  been 
made  with  assent  of  city.  Kavanaugh 
■V.  St.  Louis,  220  Mo.  496,  119  S.  W. 
552. 

Bight  to  use  bridge  as  part  of  street, 
presumed.  Ritros  r.  R.  Co.,  216  Mo. 
304,  115  S.  W.'9fi9. 

Statutory  presumption  in  favor  of  oc- 
cupancy of  highway. — Hollis  v.  R.  Co., 
128  App.  Div.  821,  113  N.  Y.  S.  4. 
118-23  Int.  Lumb.  Co.  v.  Am.  Su- 
burbs Co.,  119  Minn.  77,  137  N.  W. 
395. 

119-33  Unlawful  acts  done  at  night, 
convincing  evidence  company  knew  it 
had  no  right  to  tear  up  street  and  be- 
lieved it  was  laying  tension  rather 
than  switch.  Waverlv  v.  Co.,  132  App. 
Div.  561,  nr>  N.  Y.  'S.  1074. 
120-37  Operation  of  cars  on  tracks, 
presumed  authorized.  Baker  /•.  R.  Co., 
142  Mo.  Api).  354,  126  S.  W.  764. 
Neglect  to  furnish  separate  compart- 
ments.— It  is  presumed  failure  to  com- 
ply with  statute  requiring  separate 
compartments  be  provided  for  whites 
and  blacks  was  intentional  if  it  was 
voluntarily  done.  Immaterial  defend- 
ant was  without  authority  to  operate 
road,  or  that  lease  of  it  void.  Louis- 
ville R.  Co.  y.  C,  130  Ky.  738,  114 
S.  W.  343. 

120-38  Love  v.  R.  Co.,  170  Mich.  1, 
135  N.  W.  963;  Kirkpatrick  r.  R.  Co., 
161  Mo.  App.  515,  143  S.  W.  865. 
121-40  Petersen  r.  Co.,  142  111.  App. 
34  (if  payment  of  fare  not  demanded 
?ind  refused) ;  Lockwood  v.  R.  Co.,  200 


Mass.  537,  86  X.  E.  934;  Kobn  r.  B. 
C,  117  N.  Y.  S.  231  (validity  of  trans- 
fer need  not  be  shown").  See  Beaumont 
T.  Co.  V.  Happ,  57  Tex.  Civ.  427  122 
S.  W.  610. 

Burden  on  third  party  who  ba  -s  right 
of  action  on  existence  of  relation  of 
passenger  and  carrier  to  establish  same 
Garrett  v.  Co.,  218  Mo.  65,  118  S.  W. 
68. 

121-41  Aa  between  third  partio* 
fact  car  stopped  in  front  of  home  of 
person  on  it  and  he  alighted  there- 
from is  evidence  he  had  been  a  pas- 
senger. McAuley  v.  Co.,  39  Mont.  185, 
102  P.  586. 

121-42     Rosenkovitz   v.   Co.,  108   Md. 
306,  70  A.  lOS;  Garrett  r.  Co.,  218  Mo. 
65,  118  S.  W.  68. 
121-43     Montgomerv  Co.  r.  Riverside 

Co.,  8  Ala.  App.  509,  62  S.  311;  Bir- 
mingham  Co.  r.  Elmit,  6  Ala.  App.  653, 
60  S.  981;  Thompson  r.  R.  Co.,  ir>.5  CaL 
748,  134  P.  709;  Wvatt  v.  R.  Co..  1.5fl 
Cal.  170,  103  P.  892;  Swavne  r.  R.  Co., 
86  Conn.  439,  85  A.  634,  737;  Kruck 
r.  C.  Co.,  84  Conn.  401.  SO  A.  162;  File 
V.  R.  Co.,  7  Penne.  (Del.)  463,  80  A 
623;  Elliott  r.  R.  Co..  6  Penne.  (Del.) 
570,  73  A.  1040;  Benson  r,  R.  Co.,  1 
Boyee  (Del.)  202,  75  A.  793;  Foster 
V.  R.  Co.,  158  111.  App.  478;  Randall  r. 
R.  Co.,  158  111.  App.  56;  Lexington  R. 
Co.  V.  Johnson,  139  Kv.  323,  122  S.  W. 
830;  Weiss  r.  R.  Co.,  133  La.  14.  62  S. 
216;  Sewell  r.  R..  158  Mich.  407,  121^ 
N".  W.  2;  Sterrett  r.  R.  Co..  225  Mo. 
99,  123  S.  W.  877;  Graefe  r.  T.  Co., 
224  Mo.  232,  123  S.  W.  835;  Gardner 
r.  R.  Co.,  223  Mo.  389,  122  S.  W.  1068; 
Widener  7\  Co.,  224  Pa  171.  73  A.  209; 
Paul  r.  R.  Co..  31  T'tah  1.  95  P.  .^63. 
Presumption  that  motorman  wiU  exer- 
cise due  care. — Schaedel  r.  R.  Co..  1*<2 
111.  App.   70. 

Cause  of  injury  must  be  shown  bv 
plaintiff;  defendant  must  show  it  had 
done  all  that  was  reasonable  and  re- 
quired bv  prudence  and  foresight.  Gas- 
l)er  r.  Co..  121  La.  603.  46  S.  666. 
If  joint  negligence  is  alleged  it  must 
bo  ]>rove<l.  <'lilanda  r.  Co.,  213  Mo. 
214.  112  S.  W.  2(9. 

Evidence  sufficient. — Doll  r.  Traction 
Co.,  153  111.  App.  442;  Cincinnati  Tr. 
Co.  V.  Cramer,  31  0.  C.  C.  576;  Cincin- 
nati Tr.  Co.  V.  Hulvershorn.  31  O.  C. 
C.  444;  ^yniler  r.  Transit  Co..  231  Pa. 
627,  80  A.  nOR;  Kline  r.  R.  &  L.  Co., 
146  Wis.  l.U,  131  \.  W.  427. 
121-44     Wvatt    V.    R.    Co.,    156    C»l, 
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170,  103  P.  892;  Girardo  v.  T,  Co. 
(Del.),  90  A.  476;  Coyle  r.  R.  Co.,  7 
Peiine.  (Del.)  454,  80  A.  638;  Eaton  v. 
E.  Co.,  1  Boyce  (Del.)  435,  75  A.  369 
(though  injured  while  jumping  to  avoid 
collision) ;  Bigwood  v.  E.  Co.,  209  Mass. 
345,  95  N.  E.  751;  Rhea  r.  R.  Co.,  Ill 
Minn.  271,  126  N.  W.  823;  Battles  ??. 
R.  Co.,  178  Mo.  App.  596,  101  S.  W. 
614;  Clino  v.  R.  Co.,  226  Pa.  586,  75  A. 
850;  Sama  v.  Co.,  4  P.  R.  Fed.  13; 
De  Yoe  v.  Co.,  53  Wash.  588,  104  P. 
647,  See  Zercher  v.  Co.,  50  Pa.  Super. 
324. 

Presumption  of  due  care. — Ebert  r.  B. 
Co.,  174  Mo.  App.  45,  160  S.  W.  34. 
No  presumption  of  negligence  from 
mere  fall  of  trolley  wire.  Douds  v. 
Traction  Co.,  54  Pa.  Super.  477. 
Proof  that  tracks  projected  above 
street  and  caused  obstruction  is  prima 
facie  negligence.  San  Antonio  Trac- 
tion Co.  V.  Cassanova  (Tex.  Civ.),  154 
S.  W.  1190. 

Presumption  of  negligence  where  trol- 
ley pole  broke  while  car  was  in  motion. 
Hull  V.  R.  Co.,  217  Mass.  361,  104  N.  E. 
747. 

123-45  Williamson  v.  R.  Co.,  133 
Mo.  App.  375,  113  S.  W.  239. 
122-46  Louisville,  etc.  T.  Co.  v.  War- 
rell,  44  Tnd.  App.  480,  86  N.  E.  78; 
Steverman  r.  R.  Co.,  205  Mass.  508, 
91  N.  E.  919;  Gay  v.  Co.,  138  Wis. 
348,  120  N.  W.  283. 
133-47  Cincinnati  T.  Co.  v.  Leach, 
169  Fed.  549,  95  C.  C,  A.  47;  Briscoe 
V.  R.  Co.,  222  Mo.  104,  120  S.  W.  1162. 
133-48  Wyatt  v.  R.  Co.,  156  Cal.  170, 
103  P.  892;  Georgia  R.  &  E.  Co.  v. 
Gilleland,  133  Ga.  621,  66  S.  E.  944 
(presumption  can  only  be  rebutted  by 
proof  of  exercise  of  "all  extraordin- 
ary and  reasonable  care  and  diligence 
in  connection  with  those  things  that 
are  charged  to  be  negligence");  Tracey 
V.  R..  Co.,  204  Mass.  13,  90  N.  E.  416. 
See  Lockwood  v.  E.  Co.,  200  Mass.  537, 
86.  N.  E.  934. 

Res  ipsa  loquitur. — ^Denver  City  Tram- 
way Co.  r.  Hills,  50  Colo.  328,  116  P. 
125;  Kunkel  v.  Tr.  Co.,  156  111.  App. 
393. 

134-49     Comp.  Nilson  v.  Co.,  10  Cal. 
App.  103,  101  P.  413. 
Starting  car  before  passenger  is  seated 
is  not  negligence  per  se.     Benjamin  v. 
E.  Co.,  245  Mo.  598,  151  S.  W.  91. 
124-50     Beattie  r.  R.  Co.,  201  Mass. 
3,   86   N.   E.   920. 
Presumption  of  negligence  extends  to 


injuries  caused  by  effort  of  passenger 
to  escape  collision  if  made  on  well- 
founded  belief  it  would  occur.  Lehner 
V.  R.  Co.,  223  Pa.  208,  72  A.  525. 

The  court  will  take  judicial  notice  of 

the  fact  that  it  is  the  custom  of  elec- 
tric railway  companies  operating  their 
cars  in  the  public  streets  to  equip  them 
with  fenders  or  some  similar  device, 
and  that  their  object  is  the  protection 
of  the  public  engaged  in  ordinary  busi- 
ness or  travel  upon  the  streets,  whence 
arises  a  duty  on  the  part  of  defendant. 
Love  V.  R.  Co.,  170  Mich.  1,  135  N.  W. 
963. 

Evidence    as   to   purpose   of  handhold 
properly    refused. — ' '  No   testimony    of- 
fered   upon    that    question    could    have 
added  to  the  knowledge  already  in  the 
possession  of  each   of  the  jurors.     The 
use  of  the  appliance  is  absolutely  obvi- 
ous.    It  is  intended  primarily  as  an  aid 
to   passengers   in  boarding   and   alight- 
ing   from     cars,    but,    when     cars    are 
crowded,  it  is  frequently  used  by  pas- 
sengers   to    enable    them    to    maintain 
themselves  in  a  position  upon   the  car 
which    without    its    use    would    be    im- 
possible.     It    is    intended    for    use    by 
all    who    are    invited    to    become    pas- 
sengers   upon    the    cars    of    defendant. 
As,  in  its  invitation  to  the  public,  no 
discrimination    is   or   can   be    made   by 
defendant   in    favor    of    those    light   in 
weight  or  against  those  who  are  heavy, 
it   follows   that   defendants'   equipment 
must    be    such    as    to    reasonably    meet 
the    demands    of   all."     Gerlach    v.   R., 
171  Mich.  474,  137  N.  W.  256. 
124-51     Paducah  T.  Co.  v.  Baker,  130 
Kv.    360,   113    S.   W.   449;    Fields  v.   R. 
Co.,   169   Mo.  App.   624,   155  S.  W.  845; 
Brady  r.  Co.,  140  Mo.  App.  421,  124  S 
W.    1070.      See    Louisville    R.     Co.     v. 
Osborne,   157   Ky.   341,   163   S.   W.    189. 
Conlra,   McGann    r.   R.    Co.,    199    Mass. 
446,  85  N.  E.  570,  unless  defect  in  track 
or  negligence  in  managing  car  is  shown 
(but  comp.  Consolidated  T.  Co.  t>.  Thal- 
heimer,  59  N.  J.  L.  474,  37  A.  132,  and 
see  Lacour  i\  R.  Co.,  200  Mass.  34,  85 
N".   E.    868);    Cline  v.  R.   Co.,   226  Pa. 
586,   75  A.   850   (if  means  of  transpor- 
tation not  injured) ;   Tilton   v.  Tr.   Co., 
231   Pa.    63,    79    A.   877;    Harrell   v.   P. 
Co.,  89  S.  C.  97,  71  S.  E.  359;  De  Yoe 
i\  Co.,  53  Wash.  588,  102  P.  44^,  104  P. 
647 

Statute  makes  fact  of  injury  caused  by 
running    car,    prima    facie    evidence   of 
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negligence.  Pensaeola  E.  Co.  v.  Alex- 
ander, 58  Fla.  337,  50  S.  673. 
125-52  James  v.  R.  Co.,  201  Mass. 
263,  87  N.  E.  474;  Minihan  v.  E.  Co., 
2^35  Mass.  402,  91  X.  E.  414;  MacDon- 
ald  V.  R.  Co.,  218  Mo.  468,  118  S.  W. 
78;  San  Antonio  T.  Co.  v.  Probandt 
(Tex.  Civ.),  125  S.  W.  931.  Contra, 
Niedzinski  v.  Co.,  160  Mich.  517,  125 
N.  W.  409. 

125-55  Contra  if  negligent  acts  caus- 
ing injury  specifically  pleaded.  Gard- 
ner V.  R.  Co.,  223  Mo.  389,  122  S.  W. 
1068. 

Rule  applied  where  derailed  car  col- 
lided with  object  not  luuler  defend- 
ant's control.  Wolven  v.  Co.,  143  Mo. 
App.  643,  128  S.  W.  512. 
125-56  Eaton  t\  R.  Co.,  1  Boyce 
(Del.)  435,  75  A.  369;  Schmidt  v.  R. 
Co.,  239  111.  494,  88  N.  E.  275;  Woj- 
czynska  v.  Tr.  Co.,  156  111.  App.  587; 
Puhry  V.  R.  Co.,  144  111.  App.  521;  Wil- 
son r.  R.  Co.,  id.  604;  Barnes  v.  R.  &  L. 
Co.,  143  111.  App.  259;  Ind.  U.  T.  Co.  i". 
Maher,  176  Ind.  289,  95  N.  E.  1012; 
Sewell  V.  R.,  158  Mich.  407,  123  N.  W. 
2;  Price  v.  R.  Co.,  220  Mo.  435,  119  S. 
W.  932;  Chlanda  v.  T.  Co.,  213  Mo.  244, 
112  S.  W.  249;  Potter  v.  R.  Co.,  142 
Mo.  App.  220,  126  S.  W.  209. 
126-57  Kimic  v.  R.  Co.,  156  Cal.  379, 
104  P.  986;  Ellis  v.  R.  Co.,  127  App 
Div.  328,  111  N.  Y.  S.  544;  Elliott  f. 
R.  Co.,  127  App.  Div.  300,  111  N.  Y.  S. 
358.  Contra,  Vogel  v.  Bahr,  130  App. 
Div.  732,  115  N.  Y.  S.  284,  foil.  Hill 
■r.  R.  Co.,  109  N.  Y.  239,  16  N.  E.  61; 
Stanbridge  v.  R.  Co.,  135  App.  Div.  38, 
119  N.  Y.  S.  668  (but  not  against  com- 
pany of  which  plaintiff  not  passenger) ; 
Cleveland  P.  &  E.  R.  v.  Sites,  31  O. 
C.  C.  167. 

Evidence  as  to  expectation  of  what  mo- 
torman  would  do  is  irrelevant.  Gad- 
bois  V.  R.  Co.,  216  Mass.  188,  103  N.  E. 
294. 

126-58  Elliott  r.  R.  Co.,  6  Penne. 
(Del.)  570,  73  A.  1040;  Seale  v.  R.  Co., 
214  Mass.  59,  100  N.  E.  1020;  Whilt 
V.  Co.,  76  N.  J.  L.  729,  72  A.  420  (trip- 
ping on  rear  fender  while  transferring 
from  one  car  to  another,  though  fen- 
ders usually  fastened  up);  'Masterson 
r.  R.  Co.,  201  N.  Y.  499,  94  N.  E, 
10S6,  rev.  120  N.  Y.  S.  1134;  Paul  v. 
R.  Co..  34  T^tah  1,  95  P.  363. 
Observations  as  to  conduct  of  plaintiff 
referring  to  her  n<ts  at  other  times 
and  places  is  inadmissible.  Mitchell 
V.  E.  Co.  (la.),  141  N.  W.  43. 


126-59  Cooke  v.  Tr.  Co.,  144  Mo. 
App.  451.  129  S.  W.  265;  Paul  r.  R.  Co., 
supra.  See  Ward  v.  R.  Co.,  237  111, 
633,  S6  N.  E.  nil;  Stevens  r.  R.  Co., 
199  Mass.  471,  85  X.  E.  571. 
Burden  of  proof  is  on  plaintiff  to  show 
unusual  and  extraordinary  sudden 
jerking  of  car.  Sanson  r.  Co.,  239  Pa. 
5C5,  86  A.  1009. 

Knowledge  of  conductor  passenger 
about  to  alight  inferred  from  fact  cai 
stopped  on  his  signal.  Groshong  t". 
R.  Co.,  142  Mo.  App.  718,  121  S.  W. 
1084. 

Violation  of  ordinance  by  permitting 
plaintiff  to  alight  wliile  car  in  motion, 
evidence  of  negligence.  .Johnson  r.  R., 
etc.  Co.,  143  Mo.  App.  376,  128  S.  W. 
243. 

126-60  Thompson  v.  R.  Co.,  165  Cal. 
748,  134  P.  709;  Fuyise  i\  R.  Co.,  12 
Cal.  App.  207,  107  P."  317;  O'Connor  v. 
R.  Co.,  82  Conn.  170,  72  A.  934;  Fay  v. 
R.  Co.,  81  Conn.  330,  71  A.  364;  Morse 
r.  R.  Co.,  81  Conn.  395,  71  A,  5.53; 
Fitzgerald  v.  R.  &  L.  Co.,  131  La.  92, 
59  S.  26;  Revnolds  r.  R.  Co..  136  Mo. 
App.  282,  116  S.  W.  1135;  Trigg  r.  Co, 

215  Mo.  521,  114  S.  W.  972;  Havden  « 
Joline,  137  App.  Div.  755,  122  X.  Y.  S 
629.  See  vol.  8,  p.  852,  n.  5,  and  sup- 
plement thereto. 

126-61  Culbert  r.  Tr.  Co.  (Del.),  S2 
A.  1081;  Tobias  v.  R.  Co.  (Del.).  SO  A. 
358;  Lenkewicz  r.  R.  Co.,  7  Penne. 
(Del.)    64,  74  A.  11;   Kinlen   r.  R.  Co., 

216  Mo.  145,  115  S.  W.  523.  Sec  vol. 
8,  p.  869,  n.  45.  and  supidoment  thereto. 
Presumption  of  negligence  arises  when 
injury  caused  pedestrian  on  sidewalk 
bv  derailment  of  ear.  Baker  r.  R.  Co., 
142  Mo.  App.  354,  126  S.  W.  764;  Xaj- 
arian  r.  R.  Co..  77  X.  .T.  L.  704.  73  A. 
527  (because  of  si>litting  of  switch). 
Xegligence  presumwd  from  injury 
caused  bv  sagging  wire.  Crosby  r.  R. 
Co.,  53  Or.  496,  100  P.  300,  101  P. 
204.  It  may  arise  from  proof  of  cir- 
cumstances showing  accident  could 
have  been  avoided.  Mobile  L.  &  R. 
Co.  V.  AfcKay.  163  Ala.  Ill,  50  S.  1035. 
As  where  a  car  is  run  into  the  rear  of 
a  wagon  bearing  a  light,  if  no  account 
given  of  motorman's  conduct.  Swift 
r.  R.  Co.,  136  App.  Div.  34,  120  X.  Y. 
S.  203.  Unusual  circumstances  con* 
nected  with  injury  may  raise  presump- 
tion. Geiser  v.  R.  Co.,  223  Pa.  170,  72 
A.  351. 

Burden  of  proving  freedom  from  negli- 
I  gence    is    on    company    whore    prevent- 
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able  collision  occurs  with  vehicle  on 
track.  Oliveira  v.  Co.  (E.  I.),  72  A. 
817. 

Plaintiff  must  show  defendant  operated 
car  as  alleged.  Mobile  L.  &  E.  Co. 
V.  Mackay,  158  Ala.  51,  48  S.  509. 
Tim©  and  opportunity  to  stop  car  may 
be  shown.  Dalton  v.  Eys.  Co.,  134  Mo. 
App.  392,  114  S.  W.  561. 
127-62  Defendant  may  show  switch 
causing  injury  to  traveler  was  of  stan- 
dard make,  commonly  used,  properly 
installed  and  inspected.  Alcott  v. 
Corp.,  77  N.  J.  L.  110,  71  A.  45. 
127-63  City  &  S.  E.  Co.  v.  Cooper, 
32  App,  Cas.  (D.  C.)  550;  Murphy  v. 
E.  Co.,  235  111.  275,  85  N.  E.  334  (rate 
of  speed  material) ;  Doherty  f.  E.  Co., 
144  la.  26,  121  N.  W.  690;  Kern  r.  E. 
Co.,  141  la.  620,  118  N.  W.  451;  Mc- 
Kenzie  v.  Eys.  Co.,  216  Mo.  1,  115  S. 
W.  13;  Stewart  t\  E.  Co.,  83  Neb.  97, 
118  N.  W.  1106;  "Ponohoe  v.  E.  Co., 
56  Or.  58,  107  P.  964;  Palmer  v.  E. 
Co.,  56  Or.  262,  108  P.  211;  Martin 
V.  E.  Co.,  84  S.  C.  568,  66  S.  E.  993 
(negligence  per  se);  Northern  Texas 
T.  Co.  V.  Hunt,  54  Tex.  Civ.  415,  118  S. 
W.  827  (ordinance  admissible);  Nor- 
folk &  P.  T.  Co.  V.  Forrest,  109  Va. 
658,  64  S.  E.  1034  (though  ordinance 
imposes  penalty) ;  Wilson  v.  E.  Co.,  52 
Wash.  522,  101  P.  50. 
Speed  ordinance  admissible.  Wagner 
V.  E.  Co.,  19  Cal.  App.  396,  126  P.  186. 
Absence  of  lights  and  high  rate  of 
speed  shown.  Donelson  v.  E.  Co.,  235 
111.  625,  85  N.  E.  914. 
Failure  to  sound  gong  as  required  by 
rules  shown.  Murphy  v.  E.  Co.,  204 
Mass.  229,  90  N.  E.  398;  Stewart  v. 
E.  Co.,  83  Neb.  97,  118  N.  W.  1106; 
Normand  v.  E.  Co.,  133  App.  Div.  474, 
117  N.  Y.  S.  1076;  El  Paso  E.  E.  Co.  v. 
Adkins,  56  Tex.  Civ.  202,  120  S.  W. 
218  (regardless  of  ordinance). 
Ordinances  concerning  signals,  admis- 
sible. Denver  C.  T.  Co.  v.  Martin,  44 
Colo.  324,  98  P.  836. 
Bate  of  speed,  independently  of  ordi- 
nance, not  significant  if  track  elevated 
and  but  little  travel.  Trigg  v.  Co.,  215 
Mo.  521,  114  S.  W.  972. 
Violation  of  speed  ordinance  by  plain- 
tiff by  driving  horse  faster  than  al- 
lowed shown;  that  being  done,  ordi- 
nance admissible.  Thompson  v.  E.  Co., 
143   111.  App.  81. 

No  presumption  indulged  as  to  speed 
of   car   by    one    about   to   cross   track. 


Netterfield  v.  E.  Co.,  129  App.  Div.  56, 
113  N.  Y.  S.  434. 

127-64  Childress  v.  E.  Co.,  141  Mo. 
App.  667,  126  S.  W.  169. 

128-65     See     Pascagoula     E.     Co.     v. 
Brondum,  96  Miss.  28,  50  S.  97. 
128-66     Quinlan  'v.   E.   Co.,   133   App 
Div.  402,  117  N.  Y.  S.  641. 
Incapacity  of  child  to  be  guilty  of  con- 
tributory   negligence    does    not    relieve 
plaintiff   from   proving   child's   conduct 
and  situation  when  injured.     Morse  V. 
E.    Co.,   81   Conn.   395,   71   A.   553. 
128-67     Danna  v.   City,   129  La.   138^ 
55   S.    741;    Dorr   v.   E.  to.,   76   N.   H. 
160,  80  A.  336. 

129-69  Cairns  v.  Sampsell,  158  111. 
App.  415;  Eastetter  v.  T{.  Co.,  142  111. 
App.  417;  Pescagoula  E.  Co.  v.  Bron- 
dum, 96  Miss.  28,  50  S.  97;  Tjaden  v. 
E.  Co.,  130  N.  Y.  S.  280;  Glynn  V.  E. 
Co.,  110  N.  Y.  S.  836;  Stephens  v.  Tr. 
Co.,  31  O.  C.  C.  439;  Davis  v.  E.  Co., 
222  Pa.  356,  71  A.  538.  See  Chicago 
City  E.  Co.  V.  Eeddick,  139  111.  App. 
160. 

In  Breen  v.  R.  Co.,  211  Mass.  519,  98 
N.  E.  511,  there  were  contradictions  in 
the  evidence,  but  in  almost  any  view, 
the  child  tried  to  use  care.  The  court 
said  that  ' '  Whether  the  care  and  judg- 
ment that  were  exercised  were  such  as 
naturally  might  be  expected  of  such  a 
child,  and,  as  bearing  upon  that,  to 
what  extent,  if  any,  she  might  rely 
upon  the  motorman's  seeing  her  and 
slackening  his  speed  and  so  enabling 
her  to  cross  in  safety,  were  matters 
Avhich  we  think  rendered  the  question 
of  due  care,  one  for  the  jury." 
Violation  of  ordinance  requiring  vig- 
ilant watch  kept  for  persons  on  foot, 
especially  children,  negligence  per  se. 
Spencer  v.  T.  Co.,  222  Mo.  310,  121  S. 
W.    108. 

129-70  Braly  v.  E.  Co.,  9  Cal.  App 
417,  99  P.  400;  Fujise  v.  E.  Co.,  12  CaL 
App.  207,  107  P.  317;  Freeman  v.  Tr. 
Co.  (Del.),  '80  A.  1001;  File  v.  E.  Co., 
7  Penne.  (Del.)  463,  80  A.  623';  Elliott 
V.  E.  Co.,  6  Penne.  (Del.)  570,  73  A. 
1040;  Lenkewiez  v.  E.  Cot,  7  Penne. 
(Del.)  64,  74  A.  11;  Indiana  U.  Tract. 
Co.  i\  Love  (Ind.),  99  N.  E.  1005; 
Louisville,  etc.  T.  Co.  v.  Warrell,  44 
Ind.  App.  480,  86  N.  E.  78;  Ind.  T.  & 
T.  Co.  V.  Miller,  43  Ind.  App.  717,  88 
N.  E.  526;  Weiss  v.  E.  Co.,  133  La. 
14,  62  S.  216;  Day  i\  E.  Co.,  121  Minn. 
445,  141  N.  W.  795;  Swanson  v.  E.  Co., 
109  Minn.  464,  124  N.  W.  219;  Bremer 
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V.  Co.,  107  Minn.  326,  120  X.  W.  382; 
Byerly  v.  E.  Co.,  172  Mo.  App.  470, 
1.58  S.  W.  413;  Troll  r.  R.  Co.,  169  Mo. 
App.  260,  153  S.  W.  504;  Palmer  t".  R. 
Co.,  56  Or.  262,  108  P.  211;  Pawtucket 
B.  Co.  V.  R.  I.  Co.,  32  R.  I.  517,  80  A. 
665;  Beaumont  T.  Co.  f.  Happ,  57  Tex. 
Civ.  427,  122  S.  W.  610;  Barnes  17.  R. 
Co.  (Tex.),  128  S.  W.  367;  Grimm  v 
R.  Co.,  138  Wis.  44,  119  N.  W.  833. 
Where  plaintiff  saw  car  coming  nearly 
half  block  away  and  ina<le  no  attempt 
to  warn  driver  there  is  a  presumption 
of  negligence.  Traction  Co.  v.  Sanders, 
32  0.  C.  C.  413. 

What  witness  would  have  done  under 
certain  circumstances  is  irrelevant. 
Texas  Tract.  Co.  v.  Wilev  (Tex.  Civ^), 
164  S.  W.  1028. 

Evidence  sufficient. — Drane  v.  R.  Co., 
154  111.  App.  70. 

130-71  McKenzie  r.  Rys.  Co.,  216 
Mo.  1,  115  S.  W.  13;  Sontum  r.  R.  Co., 
226  Pa.  230,  75  A.  189. 
130-73  Kruck  r.  Conn.  Co.,  84  Conn. 
401,  80  A.  162;  O'Connor  r.  R.  &  L. 
Co.,  82  Conn.  170,  72  A.  934;  Fay  v. 
K.  Co.,  81  Conn.  330,  71  A.  364;  Mesite 
V.  Co.,  '82  Conn.  403,  74  A.  684;  Havnes 
V.  R.  Co.,  204  Mass.  249,  90  N.  E.  419; 
Maercker  r.  R.  Co.,  137  App.  Div.  49. 
122  N.  Y.  S.  87;  Wood  r.  R.  Co.,  133 
App.  Div.  270,  117  N.  Y.  S.  703;  Endera 
V.  R.  Co.,  131  App.  Div.  170,  115  N.  Y. 
S.  155;  Vandenbout  v.  R.  Co.,  129  App. 
Div.  844,  114  N.  Y.  S.  760;  Pala.lino 
V.  R.  Co.,  127  App.  Div.  183,  111  N".  Y. 
S.  715;  Bachmann  v.  R.  Co.,  Ill  N.  Y. 
S.  586;  St.  John  r.  Rhode  Island  Co, 
32  R.  T.  447,  79  A.  1101. 
131-73  Little  Rock  R.  &  Elec.  Co. 
V.  Billings,  187  Fed.  960,  110  C.  C.  A. 
80;  Coyle  v.  R.  Co.,  7  Penue.  (Del.)  454. 
80  A.  638;  Pusateri  r.  R.  Co.,  156  111. 
App.  578;  Ellis  r.  R.  Co.,  234  Mo.  657, 
138  S.  W.  23;  McXamara  r.  R.  Co.,  133 
Mo.  App.  645,  114  S.  W.  50;  Anderson 
V.  Corporation,  81  N.  J.  L.  700,  SO  A. 
480;  Stephens  v.  Tr.  Co.,  31  O.  C.  C. 
439;  Underwood  v.  R.  Co.,  33  R.  I.  319, 
80  A.  390;  Roanoke  Rv.  &  Elec.  Co.  r. 
Carroll,  112  Va.  598,  72  S.  E.  125; 
Riedel  v.  Tr.  Co.,  69  W.  Va.  18,  71  S. 
E.  174. 

See  Galveston  E.  Co.  r.  Antonini  (Tex. 
Civ.),  152  S.  W.  841. 
131-74  Little  Rock  R.  Co.  r.  Bil- 
lings, 173  Fed.  903,  98  C.  C.  A.  467; 
Spear  r.  Ignited  Rvs..  16  Cal.  App.  637, 
117  P.  950;  Fav  v.  R.  Co.,  82  Conn.  471, 
74  A.  779;  Riccio  v.  R.  Co.  (Del.),  S2 


A.  604;  Dubose  r.  R.  Co.,  123  La.  1029, 
49  S.  096;  Kinslev  r.  R.  Co.,  209  Mass. 
467,  9.3  X.  E.  S5G;  Willis  v.  R.  Co.,  208 
Mass.  589,  94  X.  E.  1041;  Wood  r.  R. 
Co.,  84  Xeb.  282,  120  X.  W.  1121; 
Wecker  v.  R.  Co.,  136  App.  Div.  340, 
120  X.  Y.  S.  1020;  Clvnn  r.  R.  Co.,  110 
N.  Y.  S.  836;  Vandenbout  r.  E  Co, 
202  X.  Y.  61,  95  X.  E.  5,  rev.  120  X. 
Y.  S.  1149;  Peck  r.  Co.,  32  R.  I.  449, 
79  A.  1106. 

Greater  care  required  if  view  is  ob- 
structed. Roanoke  Rv.  &  Elec.  Co.  r. 
Carroll,  112  Va.  598,  "73  S.  E.  125. 
131-75  Swanson  r.  R.  Co.,  242  111. 
388,  90  X.  E.  210;  Dow  r.  R.  Co.,  14 S 
la.  429,  126  X.  W.  918  (failure  to  stop, 
look  and  listen);  Mullen  r.  R.  Co.,  209 
Mass.  79,  95  X.  E.  391;  Swanson  r. 
R.  Co.,  109  Minn.  464,  124  X.  W.  219; 
Jackson  E.  R.,  etc.  Co.  r.  Carnahan.  95 
Miss.  GO.  48  S.  617;  Parrish  i:  R.  Co., 
140  Mo.  App.  700,  126  S.  W.  767.  See 
Ledoux  V.  R.  Co.,  75  X.  H.  .598.  74  A. 
874. 

Condition  of  street  beside  track  shown 
as  bearing  ujion  plaintiff's  care  in  driv- 
ing on  track.  Murphv  v.  R.  Co.,  235 
III.  275,  85  X.  E.  334." 
132-76  Fav  v.  R.  Co.,  81  Conn.  330, 
71  A.  364.  82  Conn.  471.  74  A.  779; 
Brown  r.  R.  Co.,  155  111.  App.  434; 
Burke  r.  R.  Co.,  153  111.  App.  388; 
Hamilton  r.  R.  Co.,  167  Mich.  5,  132 
X.  W.  4.53;  Measel  r.  R.  Co..  166  Mich. 
6S8,  132  X.  W.  453;  Carlson  r.  R.  Co., 
Ill  Minn.  244.  126  X.  W.  "^25;  Harlan 
r.  R.  Co..  157  Mo.  App.  623.  138  S.  W. 
677;  Sontum  r.  R.  Co.,  226  Pa.  2.30, 
75  A.  1S9;  Smathers  r.  R.  Co.,  226  Pa. 
212,  75  A.  190;  Holliesen  r.  E.  Co.,  59 
Wash.  278,  105  P.  458. 
See  Stewart  r.  R.  Co..  83  Xeb.  97,  118 
X.  W.  1106,  disap.  Buzby  v.  T.  C,  126 
Pa.  559,  17  A.  S95.  12  .Vm.  St.  919,  as 
to  distinction  between  degree  of  can* 
required  in  crossing  street  car  and 
steam  railroad  tracks. 
If  blinded  bv  hea<ilight,  same  rule  ap- 
plies. Meeker  r.  Traction  Co.,  31  O. 
C.   C.  3-l(;. 

133-82  Relation  of  carrier  and  pas- 
senger established  by  slight  proof;  pay- 
in(Mit  of  fare,  not  essential.  Barnes  r. 
R.  Co..  1  13  111.  .\pp.  -2:^9. 
Defendant's  non-observance  of  custom 
known  to  jdaintiff  t-xcuses  failure  to 
look  and  listen.  Swanson  r.  R.  Co., 
109  Minn.  464.  124  X.  W.  219. 
Duty  to  stop  before  driving  across 
tracks     depends     ui>on     circumstances. 
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Smathers  v.  R.  Co.,  226  Pa.  212,  75 
A.  190. 

133-83    Prior  negligent  acts  of  same 
motornian    admissible.     Bessierre   P.   E. 
Co.  (Ala.),  60.  S.  82. 
Statute  placing  burden  on  railroad  of 

acquitting  itself  of  negligence  when 
property  has  been  injured  on  its 
tracks  does  not  apply  to  street  rail- 
roads.  Montgomery,  etc.  Co.  v.  Co, 
(Ala.  App.),  62  S.  311. 
133-84  Previous  failure  to  stop  car 
at  same  crossing  shown.  Washington, 
etc.  E.  Co.  V.  Trimyer,  ^10  Va.  856, 
67  S.  E.   531. 

Failure  to  observe  mandatory  statute 
for  protection  of  public  evidence  of 
negligence  though  statute  silent  as  to 
consequence  of  non-observance.  Fortin 
v.  E.  Co.,  154  Mich.  316,  117  N.  W. 
741. 

Violation  of  rule  forbidding  passengers 
to  ride  on  front  platform.  See  Jones 
<7.  E.  Co.,  205  Mass.  108,  90  N.  E.  1152. 
134-86  Birmingham,  etc.  E.  Co.  V. 
Saxon  (Ala.),  59  S.  584;  Birmingham, 
etc.  Co.  V.  Glenn  (Ala.),  60  S.  Ill; 
Kramm  v.  E.  Co.,  22  Cal.  App.  737,  136 
P.  523;  Great  Falls  &  O.  D.  E. 
Co.  V.  Hill,  34  App.  Cas.  (D.  C.) 
304;  Plefka  v.  E.  Co.,  155  Mich. 
53,  118  N.  W.  731;  Brady  v.  Co.,  140 
Mo.  App.  421,  124  S.  W.  1070;  Eitscher 
V.  E.  Co.,  79  N.  J.  L.  462,  75  A.  209; 
Vandenbout  r.  E.  Co.,  129  App.  Div. 
844,  114  N.  Y.  S.  760;  White  v.  Joline, 
121  N.  Y.  S.  852;  Champlin  v.  E.  Co., 
33  E.  I.  572,  82  A.  481. 
See  Owens  v.  E.  Co.,  171  111.  App.  647. 
Evidence  of  distance  headlights  of 
other  cars  cast  their  light  is  inadmis- 
sible. Canham  v.  E.  I.  Co.,  35  E.  I. 
177,  85  A.  1050. 

Quality,  strength,  and  effect  of  head- 
lights mav  be  shown.  Simoneau  v.  Co., 
166  Cal.  264,  136  P.  544. 
Witness  of  accident  may  testify  as  to 
what  he  saw  after  reaching  scene. 
Kramm  v.  E.  E.  Co.,  22  Cal.  App.  737, 
136  P.  523. 

Weight  of  water  wagon  is  admissible 
to  show  noise  made  and  deceased  could 
not  hear  approach  of  car.  Kramm  v. 
E.  Co.,  22  Cal.  App.  737,  136  P.  523. 
Populousness  of  place  near  scene  of  in- 
jury is  admissible.  Sheffield  Co.  v.  Har- 
ris (Ala.),  61  S.  '88.  But  see  Jordan  v. 
E.  Co.  (Ala.),  60  S.  309. 
Second  collision,  occurring  five  or  ten 
minutes  after  first  and  before  animal 
struck  removable,  shown  under  allega- 


tion injury  by  cars.  South  Tacoma  F 
&  T.  Co.  V.  E.  Co.,  50  Wash.  686,  97 
P.  970. 

134-87  Cutts  V.  E.  Co.,  202  Mass. 
450,  89  N.  E.  21;  Potter  v.  E.  Co.,  142 
Mo.  App.  220,  126  S.  W.  209. 
Intoxication  of  passenger  and  conduct 
shown,  but  not  condition  of  street 
where  restrained  from  alighting.  Sul- 
livan V.  Co.,  51  Wash.  71,  97  P.  1109. 
134-88  Contract  between  defendant 
and  railroad  whose  tracks  it  crossed 
admissible  to  show  cause  of  injury  sus- 
tained at  crossing.  Washington,  etc. 
E.  Co.  V.  Trimyer,  110  Va.  856,  67  S. 
E.  531. 

Inquiry  of  motorman's  appreciation  of 
responsibility  for  lives  of  passengers, 
irrelevant.  Georgia  E.  Co.  r.  Gilleland, 
133  Ga.  621,  66  S.  E.  944. 
135-92  Franklin  v.  E.  Co.,  21  Cal. 
App.  270,  131  P.  776;  Eeese  v.  E.,  159 
Mich.  600,  124  N.  W.  539;  Dwyer  V. 
E.  Co.,  115  N.  Y.  S.  364. 
In  an  action  for  falling  from  a  car  on 
a  curve,  testimony  of  plaintiff  that 
she  had  never  alighted  at  the  given 
place  is  admissible.  Dallas,  etc.  St.  E 
Co.  V.  Stone  (Tex.  Civ.),  166  S.  W. 
708. 

Assumed  passenger  sane  and  sober  un- 
til notice  to  contrarv  shown.  Sullivan 
r.  Co.,  51  Wash.  7l",  97  P.  1109. 
Time  signal  to  stop  ear  shown.  Need- 
ham  V.  E.  Co.  (Tex.  Civ.),  127  S.  W. 
904. 

136-96      Orders     given     laborer    by 
foreman    are    admissible    in     evidence. 
Eiordan  v.  E.  Co.,  178  111.  App.  323. 
136-98    Welsh  v.  E.  Co.,  148  la.  200, 
126  N.  W.  1118. 

137-2  See  Swayne  v.  Co.,  86  Conn. 
439,  85  A.  634,  737. 
Bulletin  posted  in  barn  of  one  com- 
pany whose  car  collided  with  car  of  an- 
other inadmissible  to  show  which  com- 
pany had  right  of  way  at  crossing  un- 
less shown  it  was  in  force  at  time  of 
collision.  Eule  of  company  relati-ng  to 
right  of  way,  admissible.  Schmidt  v. 
E.  Co.,  239  111.  494,  88  N".  E.  275. 
Motorman's  knowledge  that  power  had 
been  intermittent,  relevant  to  show 
negligence  in  not  shutting  it  off  when 
leaving  car.  Barnes  v.  E.  C'O.,  235  HI. 
566,  85  N.  E.  921. 

137-3  Eepeal  of  act  limiting  rate  of 
speed  inter'mediate  injury  and  trial 
does  not  affect  right  of  plaintiff  to 
rely  on  excessive  speed  as  evidence  of 
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nejilip^ence.  James  r.  Co.,  10  Cal.  App. 
7. So,  103  P.  1082, 

137-5  Ruppel  v.  R.,  10  Cal.  App.  319, 
](»1  P.  803;  City  &  S.  R.  Co.  r.  Cooper, 
32  App.  Cas.  (D.  C.)  550;  Dieckman  i\ 
T.  Co.,  46  Ind.  App.  11,  89  N.  E.  909; 
T'^nion  T.  Co.  v.  Howard  (Ind.  App.), 
S7  N.  E.  1103;  Dow  r.  R.  Co.,  14S  Ta. 
429,  126  N.  W.  918;  Leach  v.  R.  Co., 
137  Ky.  292,  125  S.  W.  708;  NetttT  V. 
R.  Co.,  134  Ky.  678,  121  S.  W.  636; 
llorsman  f.  R.  Co.,  205  Mass.  519.  91 
N.  E.  897;  Robbins  r.  R.  Co.,  203  Mass. 
546,  89  N.  E.  1039;  Moore  v.  R.  Co.,  142 
Mo.  App.  290.  126  S.  W.  181  (that  car 
on  another  track  has  stopped  to  permit 
passengers  to  alight  relevant  on  ques- 
tion of  propriety  of  speed  of  car  caus- 
ing injury);  Sauter  v.  R.  Co.,  12S  App. 
Div.  400,  112  N.  Y.  S.  863  (sudden  in- 
crease of  speed  and  unnecessary 
noise);  White  v.  Joline,  121  N.  V.  8. 
852;  Vandenbout  v.  R.  Co.,  129  App. 
Div.  844,  114  N.  Y.  S.  760;  Palmer  v. 
R.  Co.,  56  Or.  262,  108  P.  211;  Cabrera 
r.  Co.,  4  P.  R.  Fed.  60. 
A  traveler  may  assume  car  is  not  oper- 
ated at  an  unlawful  rate  of  speed. 
Bruce  r.  R.  Co.,  175  Mo.  App.  568,  158 
S.  W.  102;  Troll  v.  R.  Co.,  169  Mo.  App. 
260,  1.53  S.  W.  504. 

Speed  In  violation  of  ordinance  does 
not  raise  presumption  that  injury  was 
caused  bv  speed.  Battles  v.  R.  Co., 
178  ^ro.  App.  596,  161  S.  W.  614. 
Proof  of  excessive  speed  or  failure  to 
give  warning  is  evidence  of  negligence. 
Pierce  r.  Traction  Co.,  92  Neb.  797,  139 
N.  W.  656. 

Car  could  have  been  stopped  may  be 
proved.  Canham  r.  R.  I.  Co.,  35  R.  I. 
177.  85  A.  1050. 

Speed  does  not  warrant  presumption  of 
negligence.  HollihaTi  v.  R.  Co.,  54  Pa. 
Super.  204 ;  Stevenson  r.  R.  Co.,  54  Pa. 
Super.  211. 

Defendant's  rules,  though  unknown  to 
jdaintiff.  admissible,  regardless  of  pur- 
pose in  adopting.  McCormick  v.  R.  Co., 
85  S.  C.  455,  67  S.  E.  562. 
Connection  between  speed  of  car  and 
injury  shown  bv  collateral  faits. 
Schmidt  r.  Co.,  140  Mo.  App.  1S2,  I'-'O 
S.  W.  96. 

Conditions  of  travel  shown  as  affecting 
reasonableness  of  speed.  T)ubose  f.  R. 
Co..  123  La.  1029,  49  S.  696. 
138-7  Birmingham  R.  Co.  V.  Morris. 
163  Ala.  190.  50  S.  108;  Citv  &  S.  R. 
Co.  V.  Cooper,  32  App.  Cas.  (t).  C)  550; 
Kern  v.  B.  Co.,  141  la.  620,  118  N.  W 


451;  Dalton  v.  Rvs.  Co.,  134  Mo.  App. 
392,  114  S.  W.  561  (though  estimate 
made  afterwanl);  Fleddcruianii  /•.  ('.>., 
134  Mo.  App.  199,  113  S.  W.  1143.  Sec 
Crudzinski  r.  R.  Co.,  165  111.  App.  152; 
supra.  "  Kxpert  and  Opinion  Evi- 
dence," 708-31,  709-32. 

139-9     Kinlen  r.  R.  Co..  216  Mo.  145, 

115  S.  W.  ."23. 

Value  of  such  evidence. — See  Atwood 
r.  Co..  so  Conn.  539.  74  A.  899. 
Possibility  of  stopping  car  so  as  to 
avoid  collision  with  automibile.  not  a 
matter  for  opinion  evidence.  El  Paso 
Elcc.  R.  Co.  f.  Davidson  (Tex.  Civ.), 
162  S.  W.  937.  But  see  vol.  8.  p.  955, 
n.  54;  vol.  10,  pp.  478.  .'30. 
Opportunity  of  witness  to  .judge  of 
Sliced  affects  onlv  weight  of  testimonv. 
Fuhrv  t.  R.  Co.,"  239  111.  548,  88  N.  E. 
221. 

Opinion  of  expert  competent  to  show 
distance  at  which  car  couM  be  stoj'pcd. 
Randle  r.  R.  Co.,  158  Ala.  532.  4S  S. 
114;  Bladecka  v.  Co.,  155  Mich.  253, 
118  N.  W.  963  (when  running  at  vari- 
ous rates  of  speed). 

139-10  Knittel  f.  R.  Co.,  147  Mo. 
App.  677.  12S  S.  W.  5.  Contra,  Peter- 
son t:  St.  R.  Co.,  211  Mo.  49S,  111 
S.  W.  37. 

Excessive  speed  of  other  motormen  at 
other  times  mav  not  ]m'  shown.  K<>mo 
R.  &  L.  Co.  r."  Lansdell.  13  Ga.  App. 
795,  79  S.  E.  1131. 

Consequences  of  collision  of  car  with 
vehicle  m;iy  sliow  its  speed  an>l  that 
it  was  not  un<]er  control.  White  CL 
Joline,  121  N.  Y.  S.  852. 
139-11  Eldredge  r.  R.  Co.,  203  Mass. 
582,  89  X.  K.  1041;  Paff  r.  R.  Co..  125 
App.  Div.  773,  llf>  N.  Y.  S.  145;  ('ab^ 
rera  V.  Co.,  4  P.  R.  Fed.  60;  Blake  c. 
R.  1.  Co..  32  R.  T.  213.  78  A.  834. 
Failure  of  conductor  to  observe  rule 
requiring  him  ti>  stand  on  lower  step 
of  car  not  evidence  of  negligence  !n 
favor  of  person  who  tried  to  board 
while  in  motion,  all  elements  of  danger 
being  visible.  Cagnon  V.  B.  Co..  205 
^fass.  483.  91  N".  E.  875. 
140-13  Carroll  r.  Co.,  82  Conn.  513, 
74  A.  S97;  Lenkewic/  r.  R.  Cn..  7  I'eiine. 
(Del.)  64,  74  A.  11;  PorrNmian  r.  R 
Co.,  242  111.  269.  SO  N".  E.  980;  Dieck- 
man r.  T.  Co.,  46  Ind.  App.  11.  89  X. 
E.  909;  Ix-ach  r.  R.  Co.,  137  Kv.  292. 
125  S.  W.  708;  Hunt  r.  R.  Co..  206 
Mass.  11.  91  X.  E.  8<;3:  Horsman  r.  R. 
Co,  205  Mass  519.  91  X"".  E.  897:  Wi' 
liams  V.  B.  Co.,  141  Mo.  App.  625,  12.-; 
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S.  W.  522;  Murphy  v.  R.  Co.,  138  Mo. 
App.  436,  122  S.  W.  334;  Ledoux  v. 
R.  Co.,  75  JSr.  H.  598,  74  A.  874;  Eit- 
scher  v.  R.  Co.,  79  N.  J.  L.  462,  75  A. 
209. 

Failure  to  give  warning  of  approach  to 
crossing  shown.  Savage  v.  E.  Co.,  142 
111.  App.  342  (regardless  of  ordinance); 
Union  T,  Co.  V.  Howard  (Ind.  App.), 
87  N.  E.  1103. 

Effort  made  to  stop  car  shown;  such 
testimony  not  objectionable  as  conclu- 
sion. Birmingham  R.  Co.  V.  McLain, 
162  Ala.  656,  50  S.  149. 
140-15  Reynolds  v.  R.  Co.,  136  Mo. 
App.  282,  116  S.  W.  1135. 
141-17  Custom  of  motormen  eating 
meals  on  defendant's  line  is  admis- 
sible. Kirkland  y.  Corp.,  97  S.  C.  61, 
81  S.  E.  306. 

Mode  of  operation  of  street  cars  on 
other  occasions  is  inadmissible.  Ma- 
honey  V.  R,  Co.,  213  Mass.  196,  99 
N.  E.  960. 

Rules  as  to  customary  stopping  places, 
are  admissible.  Mofiitt  v.  Co.,  86  Conn. 
527,  86  A.  16. 

Custom  at  another  point  is  irrelevant. 
Merrill  V.  Sheffield  Co.,  169  Ala.  242, 
53  S    219 

141-18  *  Donnelly   v.   R.   Co.,   163   III 
App.    7;    Central   Ky.    T.    Co.    v.    Chap- 
man (Ky.),  124  S.  W.  830  (place  where 
passengers  alighted). 
141-21     See  Hirschberg  v.  R.  Co.,  134 
App.  Div.  629,   119  N.  Y.  S.  492. 
142-23  Violation  of  company 's  rules, 
relevant.      Chadbourne    r.    R.    Co.,    199 
Mass.  574,  85  N.  E.  737. 
142-26     Alcott  V.  Corp.,   78  N.  J.  L. 
482,  74  A.  499. 

Amount  of  travel  and  condition  of 
track  may  be  shown.  Capital  Tract. 
Co.  V.  Contner,  120  Md.  78,  87  A.  904. 
143-27  Alcott  V.  Corp.,  78  N.  J.  L. 
482,   74  A.   499. 

Condition  of  tracks  and  machinery 
when  injury  inflicted  by  jerking  of  car 
shown.  "Setzler  v.  R.  Co.j  227  Mo.  454, 
127  S.  W.  1. 

143-28  A  contract  between  the  city 
and  contractor  requiring  latter  to  re- 
pair pavement,  is  admissible  in  evi- 
dence in  an  action  where  plaintiff  was 
jolted  from  his  wagon  by  reason  of 
defective  pavement.  Maloney  v.  City, 
154  App.  Div.  60'8,  139  N.  Y.  S.  794. 
143-29  Paseagoula  R.  Co.  r.  Bron- 
dum,  96  Miss.  28,  50  S.  97;  Gardner  v. 
R.  Co.,  223  Mo.  389,  122  S.  W.  1068 
(unevenness   of  rails);   Huff  v.  Light, 


etc.  Co.,  213  Mo.  495,  111  S.  W.  1145; 
Alcott  V.  Corp.,  78  N.  J.  L.  482,  74  A. 
499;  Kincaid  v.  T.  Co.,  57  Wash.  334, 
106  P.  918. 

144-36  Lexington  R.  Co.  v.  Johnson, 
139  Ky.  323,   122  S.   W.   830. 

144-37  Absence  of  bars  and  failure 
to  give  passenger  warning  of  approach 
of  car  on  parallel  track  shown.  Colum- 
bus R.  Co.  V.  Asbell,  133  Ga.  573,  66 
S.  E.  902. 

144-38  Existence  and  satisfactory 
use  of  better  headlight  than  defendant 
used  shown.  Currie  v.  R.  Co.,  81  Conn. 
383,  71  A.  356. 

Evidence  of  manner  in  which  railings 
for  protection  of  passengers  are  con- 
structed in  other  cities,  inadmissible  to 
show  negligence.  Joyce  v.  R.  Co.,  218 
Mo.  344,  118  S.  W.  21. 
Greasy  condition  of  track  shown  in 
favor  of  pedestrian.  Slater  v.  R.  Co., 
78  N.  J.  L.  559,  74  A.  511. 
Defect  in  gong  shown  in  favor  of  pedes- 
trian. Dow  V.  R.  Co.,  148  la.  429,  126 
N.  W.  918. 

145-39  Expert  may  testify  use  of 
fenders  required  by  most  approved 
plan  of  construction.  Fisher  v,  Co.,  141 
Wis.  515,  124  N.  W.  1005. 
145-40  Defendant's  rules  admissible 
for  passenger.  Crowley  v.  R.  Co.,  204 
Mass.  241,  90  N.  E.  532. 
145-41  Alcott  V.  Corp.,  78  N.  J.  L. 
482,  74  A.  499. 

145-43  Evidence  that  other  ears  had 
been  stopped  on  other  occasions  be- 
cause of  obstructions  on  track  is  inad- 
missiWe.  Good  Roads,  etc.  Co.  p.  E. 
Co.,  173  Mich.  1,  138  N.  W.  320. 
145-44  Grady  v.  T.  Co.,  169  Fed. 
400,  94  C.  C.  A.  622. 
Rules  of  company  regulating  stoppage 
of  cars,  admissible  to  show  care.  Grady 
v.  T.  Co.,  supra;  Prizzell  v.  R.  Co.,  124 
Fed.  176,  59  C.  C.  A.  382. 
146-45  Fujise  v.  R.  Co.,  12  Cal.  App. 
207,  107  P.  317;  Carroll  v.  Co.,  82  Conn. 
513,  74  A.  '897;  City  &  S.  R.  Co.  v. 
Cooper.  32  App.  Cas.  (D.  C.)  550;  Sa- 
vannah E.  Co.  V.  Elarbee,  6  Ga.  App. 
137,  64  S.  B.  570;  Swanson  v.  R.  Co., 
242  111.  388,  90'  N.  E.  210;  Horsman  v. 
R.  Co.,  205  Mass.  519,  91  N.  E.  897; 
Swift  V.  R.  Co.,  136  App.  Div.  34,  120 
N.  Y.  S.  203;  Vandenbout  v.  R.  Co.,  129 
App.  Div.  844,  114  N.  Y.  S.  760;  Cab- 
rera V.  Co.,  4  P.  R.  Fed.  60;  Helliesen 
V.  Co.,  56  Wash.  278,  105  P.  458.  Contra, 
between  blocks.  Jaffa  v.  R.  Co.,  131 
App.  Div.  852,  116  N.  Y.  S.  324.   Comp. 
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Normand  v.  R.  Co.,  133  App.  Div.  474, 
117  N.  Y.  S.  1076.  See  Callahan  v.  R. 
Co.,  20.5  Mass.  422,  91  N.  E.  388. 
Belative  rights  at  crossings  and  on 
streets  which  come  to,  but  do  not  cross 
that  on  which  cars  are.  See  Moore  v. 
R.  Co.,  134  App.  Div.  853,  119  N.  Y.  S. 
97. 

146-46  Doherty  v.  R.  Co..  144  la. 
26,  121  N.  W.  690,  it  being  alleged  or- 
dinance violated. 

146-47  Traveler  may  assume  speed 
limit  and  regulations  concerning  sig- 
nals will  be  observed.  Citv  &  S.  R. 
Co.  r.  Cooper,  32  App.  Cas.  (D.  C.)  550. 
146-48  Martin  v.  R.  Co.,  84  S.  C. 
568,  66  S.  E.  993. 

147-49  Rules  of  company  inadmis- 
sible on  question  of  negligence  of  em- 
ploves.  Louisville  R.  Co.  v.  Gaugh,  133 
Ky".  467,  118  S.  W.  276. 
Unauthorized  laying  of  track,  immate- 
rial in  action  by  injured  pedestrian. 
HuflP  r.  Light,  etc.  Co.,  213  Mo.  495, 
111  S.  W.  1145. 

147-5<)  Baldwin  v.  R.  Co.,  7  Penne. 
(Del.)  81,  76  A.  1088,  judgment  aff. 
People's  R.  Co.  v.  Baldwin,  7  Penne. 
(Del.)  383,  72  A.  979;  Washington  R.  & 
E.  Co.  V.  Wright,  38  App.  Cas.  (D.  C.) 
268;  McMahon  v.  R.  Co.,  143  111.  Aj)?. 
GO'S  (language  used  just  before  sculHe 
between  the  conductor  and  a  passen- 
ger); Swanson  v.  R.  Co.,  242  Til.  388, 
90  N.  E.  210;  Kern  f.  R.  Co.,  141  Li. 
620,  118  N.  W.  4.51;  Reese  r.  R..  159 
Mich.  600,  124  N.  W.  539;  Champlin  r. 
R.  Co..  33  R.  I.  572,  82  A.  4S1 ;  Bugge 
V.  E.  Co.,  54  Wash.  483,  103  P.  824 
(statement  of  one  passenger  to  an- 
other prior  to  accident  of  communica- 
tion bv  coniluctor) ;  Cohodes  r.  Co., 
149  Wis.  308,  135  N.  W.  879.  See 
vol.  7,  p.  376;  vol.  11.  p.  352,  n.  79. 
Motonnan's  statements  immediately 
after  the  accident,  while  he  was  run- 
ing  up  the  track  in  an  agitated  condi- 
tion, admissible.  Canham  r.  R.  T.  Co., 
35  R.  T.  177,  85  A.  1050.  See  vol.  11, 
p.  433,  n.  6. 

Third  parties. — Declarations  of  motor- 
man  immediately  after  accident,  ad- 
missible. Bpssierre  f.  R.  Co.  (Ala.), 
60  S.  82.  See  also  vol.  11,  p.  347,  n. 
61,  and  vol.  7,  p.  380,  n.  17. 
147-51  Soe  Netterfield  v.  R.  Co.,  129 
App.  Div.  56,  113  X.  Y.  S.  434. 
Report  by  conductor  to  company  not 
admissible,  though  inquired  about  by 
defendant,    contents    not    being    called 


for.  Sctzler  V.  E.  Oo.,  227  Mo.  454, 
127  S.  W.  1. 

148-32  Georgia  R.  &  E.  Co.  v.  Gille- 
land,  i:}3  Ga.  621,  66  S.  E.  944;  Stack 
c.  K.  Co.,  152  III.  App.  613. 
148-53  Wilmington  R.  Co.  f.  Tru- 
man, 7  Penne.  (Del.)  197,  72  A.  9s;i; 
Zyla  v.  R.  Co.,  158  111.  App.  401;  Hauk 
V.  R.  Co.,  154  111.  App.  473;  Cokinos  r. 
R.  Co.,  209  Mass.  22.5,  95  N.  E.  89; 
Ferguson  v.  R.  Co.,  204  Mass.  340,  90 
N.  E.  535  (rule  applied,  though  recog 
nized  not  absolute);  Willis  r.  R.  Co., 
2^J2  Mass.  46.3,  S9  N.  E.  31;  Callaghan 
r.  R.  Co.,  200  Mass.  450.  SG  N.  E.  767; 
Tognazzi  v.  R.  Co.,  201  Mass.  7,  86 
N.  E.  799;  Schanno  p.  R.  Co.,  109  Minn. 
43,  122  N.  W.  783  (under  facts);  Dalv 
V.  R.  Co.,  132  App.  Div.  359,  116  N.  Y. 
S.  698;  Netterfield  v.  R.  Co.,  129  App. 
Div.  56,  113  N.  Y.  S.  434;  Pettine  r. 
Co.,  32  R.  I.  488,  79  A.  1118;  Austin 
E.  R.  r.  Lane.  55  Tex.  Civ.  577,  120 
S.  W.  1011;  Oswald  r.  R.  Co.,  39  Utah 
245,  117  P.  46.  Contra,  Horsman  v.  R. 
Co.,  205  Mass.  519,  91  X.  E.  897.  Cnmp. 
Williams  v.  R.  Co..  141  Mo.  App.  625, 
12.5.  S.  VV.  522.  See  Bverlv  r.  R.  Co., 
172  Mo.  App.  470,  15S  S.  W.  413;  Kin- 
len  r.  R.  Co.,  216  Mo.  145,  115  S.  W. 
523. 

Presvunption  that  a  traveler  looked. 
Troll  r.  R.  Co..  169  Mo.  App.  260,  153 
S.  W.  504. 

Stop,  look  and  listen  not  ordinarily  re- 
quired. Little  Kn.k  R.  &  E.  C-o.  V. 
Slcdi^'c.  loS  Ark.  95,  158  S.  W.  1096. 
Ordinary  care  not  the  same  as  in  com- 
mercial raihvav  cases.  Henry  v.  Ep- 
stein, 50  Ind.  App.  660,  95  N.  E.  275; 
Berrv  r.  R.  Co..  209  Mass.  100,  95  X. 
E.  95;  Tozer  r.  R.  Co.,  45  Pa.  Super. 
417. 

Failure  to  look  not  contributory  ncgli- 
-.Mice.  I'n.l.Twood  r.  R.  Co..  .^^  R.  I. 
:il9.  80  A.  :■-!'<>. 

Failure  to  stop  not  negligence.    Walker 
r.   R.   Co.    (X.   .1."),   '^'i    .\.    »"<6. 
Such    neglect   but   circumstance   to   be 
weighed   with    all   evidence.     Carroll    r. 
Co..   S2-  Conn.   .513,   74   A.   897. 
Rule  not  absolute. — Rastetter  r.  R.  Co.. 
142   111.   Api>.   417:    Knoll    r.  R.   Co.,   79 
X.  J.  L.  369.  75  A.  450;   Citv  S.  &  R. 
Co.   r.    Cooper.    32    App.    Cas.    (D.    C.) 
5.50.     See  Powers  r.  R.  Co..  143  Ta.  427. 
121    N.  W.  1095;   M.'Quisten   v.  R.  Co.. 
147   Mich.   67.    110   X.   W.   118;    Omaha 
St.   R.   Co.   r.   Mathiesen,  73  Neb.   820. 
^0■^   X.  AV.  666. 
Opportunity   of   motorman   to   observe 
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plaintiff  while  crossing,  relevant.  Rob- 
kin  r.  Joline,  114  N.  Y.  S.  98. 
148-54  Dubose  v.  R.  Co.,  123  La. 
10129,  49  S.  696;  Winter  V.  United  Rys., 
115  Md.  69,  80  A.  651;  Griram  v.  Co, 
138  Wis.  44,  119  N.  W.  833.  Co7itra, 
Kern  v.  R.  Co.,  141  la.  620,  118  N.  W. 
451  (if  pedestrian  thrown  off  guard  by 
company's  negligence);  Bremer  v.  R. 
Co.,  107  Minn.  326,  120  N.  W.  382. 
Where  person  testified  he  heard  no  sig- 
nal he  may  afterward  testify  there  wa3 
no  reason  to  have  prevented  him  hear- 
ing. Lawver  v.  Pac,  Co.,  23  Cal.  App. 
543,  138  P.  920. 

Rule  not  applied  with  same  strictness 
as  in  case  of  steam  roads.  Duetz  v. 
T.  Co.,  46  Ind.  App.  692,  91  N.  E.  622. 
It  is  not  absolute.  Northern  Texas  T. 
Co.  r.  Hunt,  54  Tex.  Civ.  415,  118 
S.  W.  827. 

Driver  of  vehicle  may  rely  on  observ- 
ance of  law  requiring  signal.  Denver 
C.  T.  V.  Martin,  44  Colo.  324,  98  P. 
836. 

Plaintiff's    knowledge    of    defendant's 
method  of  operating  cars  as  to  speed 
and    signals    relevant    if    usual    course 
deviated  from.     Horsman  v.  R.  Co.,  205 
Mass.  519,  91  N.  E.  897. 
148-55     Posnes    v.   R.    Co.,    140   Wis. 
45.5,   122  N.  W.  1054. 
149-57     Circumstances    which    caused 
plaintiff    to    leave    car    shown.      Louis- 
ville,   etc.    T.    Co.    V.    Worrell,    44   Ind. 
App.  480,  86  N.  E.  78. 
149-58     Relationship  of  passenger  to 
another  passenger  injured  by  conductor 
in  a  scuffle  may  be  shown,  as  may  lan- 
guage used  by  latter.     McMahon  v.  R. 
Co.,  143  111.  App.  608. 
149-59     Municipal    ordinances    as    to 
right  of  way  admissible.     E'bling  Brew. 
Co.  V.  Linch,  80  Misc.  517,  141   N.  Y. 
S.  480. 

Ordinance  prohibiting  horses  running 
at  large  inadmissible.  Windle  v.  R. 
Co.,  168  Mo.  App.  596,  153  S.  W.  282. 
Ordinance  admissible  regarding  carry- 
ing of  lights  on  vehicles.  Ovens  v.  R. 
Co.,  171  111.  App.  647. 
Ordinance  admissible  to  show  negli- 
gence though  not  pleaded  and  notwith- 
standing it  imposes  penalty.  Norfolk 
&  P.  T.  Co.  V.  Forrest,  109  Va.  658,  64 
S.  E.  1084. 

149-60  Admissibility  of  rules  and 
evidence  of  custom  depends  upon  is- 
sues. Birmingham  R.  Co.  r.  Morris, 
163  Ala.  190,  50  S.  198;  Carter  f.  Ser- 
vice Co.  (la.),  141  N.  W.  26. 


Rules    of    railway    company    inadmis- 
sible.     Municipal   ordinances   regarding 
speed    admissible.      Brown    v.     R.     Co. 
(Mich.),  146  N.  W.  278. 
150-62     See  Braly  v.  E.  Co.,  9  Cal. 
App.  417,  99  P.  400. 
Evidence    sufficient. — ^Hermann    v.    Co., 
144  Mo.  App.  147,  129  S.  W.  414. 
Validity  of  transfer  must  be  shown  by 
passenger.     Brown   r.   R.   Co.,   136   A])]". 
Div.  690,  121  N.  Y.  S.  445. 
151-70    Action   for   failure   to   issue 
transfer. — Plaintiff    may     show    where 
car    would    have    carried    her    had    she 
not  alighted.     A  custom  to  issue  trans- 
fers at  the  point  in  question  is  admis- 
sible.    Birmingham,   etc.   Co.  V.  Hatton 
(Ala.),  65  S.  934. 

Rules  of  company  proved  to  show  justi- 
fication for  expulsion  of  passenger  who 
tenders  sum  in  payment  of  fare  in  ex- 
cess of  that  which  conductor  required 
to  make  change  for.  Burge  v.  R.  Co., 
133  Ga.  423,  65  S.  E.  879. 
151-71  W^hite  V.  S.  R.  Co.,  132  Mo. 
App.  339,  112  S.  W.  278. 
152-73  White  v.  S.  R.  Co.,  supra 
(after  plaintiff  had  returned  to  car  and 
paid  fare,  under  allegation  that  conduc- 
tor thereafter  continued  to  charge 
fraud);  Telzer  v.  R.  Co.,  61  Misc.  59, 
113  N.  Y.  S.  18. 

Tender  of  second  fare  after  rejection 
and  attempt  to  re-enter  car  shown  as 
bearing  on  recovery  of  punitive  dam- 
ages. Georgia  R.  Co.  v.  Davis,  6  Ga. 
App.  645,  65  S.  E.  7'85. 
152-75  Louisville  &  N.  R.  Co.  f. 
Mason  (Ala.  App.),  64  S.  154,  state- 
ments of  stranger  admitted  as  part  of 
res  gestae. 

Complaints  to  condnctor  by  passengers 
because  of  plaintiff's  conduct  compe- 
tent to  show  conductor's  motives  In 
removing  plaintiff.  United  P.  Co.  v. 
Matheny,  81  O.  St.  204,  90  N.  E.  154. 
154-83  Opinions  and  other  expres- 
sions of  passengers  concerning  action 
of  parties,  inadmissible.  Kirk  r.  E. 
Co.,  58  Wash.  283,  108  P.  604. 
Punitive  damages  for  refusal  to  carry 
based  on  evidence  of  defendant's 
waiver  of  rule  concerning  articles  that 
may  be  carried.  Vlasservitch  v.  R.  Co., 
85  S.  C.  291,  67  S.  E.  306. 
Plaintiff's  business  success  immaterial 
on  question  as  to  motive  in  causing 
ejection  from  car.  Savannah  E.  Co. 
r.  Badenhoop,  6  Ga.  App.  371,  65  S. 
E.  50. 
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STRIKING  OUT  AND  WITHDRAWAL 
OF  EVIDENCE 

156-1  Pinto  r.  Seolv,  I'li  Cal.  App. 
31,S,  135  P.  -13;  Ri'ytz  r.  Bk.,  61  Fla. 
4(t3,  55  S.  85(5;  Bowcn  v.  Chandler,  172 
Mich.  678,  138  N.  W.  247;  House  tx 
R.  Co.,  32  S.  D.  209,  142  N.  W.  736, 
rev.  30  S.  D.  321,  13S  X.  W.  809;  John- 
son V.  Tindall  (Tex.  Civ.),  161  S.  W. 
401. 

158-2  Tlionias  r.  8.,  5S  Fla.  122,  51 
S.  410;  Bean  r.  L.  ("o.,  40  Mont.  31, 
104  P.  869. 

158-3     Foster    r.    Shoj.hord,    258    111. 

1G4,    101    N.   E.  411. 

159-4     Crawford  v.  U.   S.,   212   U.  S. 

183;  Cent.,  etc.  Co.  v.  Teasley  (Ala.), 
65  S.  981;  Marinoni  v.  S.  (Ariz.),  136 
P.  626;  P.  V.  Corev,  8  Cal.  App.  720, 
97  P.  907;  Denver  &  C.  I.  Co.  r.  Ru- 
dolph, 47  Colo.  380,  107  P.  816;  Beach  v. 
Sehroeder,  47  Colo.  312,  107  P.  271; 
Woodbridge  I.  Co.  r.  Co.,  81  Conn.  479, 
71  A.  577;  Sims  r.  S.,  59  Fla.  3S.  52 
S.  198;  Rankin  r.  Caldwell,  15  Ida.  625, 
99  P.  108;  O 'Shau^'nnessy  r.  R.  Co., 
144  111.  App.  174;  Cleveland  S.  Co.  V. 
Moore,  142  111.  App.  615;  Brinsfield  v. 
Howeth,  110  Md.  520,  73  A.  2S9;  Bar- 
nard r.  Bates,  201  Mass.  234,  87  X.  E. 
472;  Crozier  r.  R.  Co.,  106  Minn.  77, 
118  N.  W.  256;  Doniianovic  v.  Hart- 
man,  169  Mo.  App.  204,  152  S.  W.  424; 
P.  r.  Clemente,  130  N.  Y.  S.  612;  Kan. 
C.  S.  R.  Co.  v.  Carter  (Tex.  Civ.),  166 
S.  W.  115;  S.  V.  Carr,  65  W.  Va.  81, 
63  S.  E.  766;  Van  Matre  r.  Swank, 
147  Wis.  93,  131  N.  W.  982,  rcharr. 
denied,  132  N.  W.  904;  Chase  v.  Wood- 
ruff. 138  Wis.  641,  120  N.  W.  490; 
Ellis    V.   S.,   138   Wis.   513,    119   N.    W. 

mo. 

159-6  Van  Valkenhur^rh  r.  Oldham, 
12  Cal.  App.  572,  lOS  P.  42;  P.  r.  S.at- 
tura.  238  111.  313,  87  N.  K.  332;  Holmes 
r.  Rivers,  145  Ta.  702.  124  N.  W.  801; 
Pratt  V.  Hamilton,  161  Mich.  258,  126 
N.  W.  196;  S.  r.  Osborne,  54  Or.  289, 
103  P.  62;  Pauza  r.  Co.,  231  Pa.  577, 
SO  A.  1126;  Cosfjrove  r.  Franklin,  35 
R.  T.  527.  87  A.  54  4;  Trecro  r.  Co.,  136 
Wis.  315,  117  X.  W.  855! 
Where  not  entirely  hearsay  it  will  not 
be  stricken  out.  S.  V.  Turley,  S7  Vt. 
163,  88  A.  562. 

159-7  Billinirslev  r.  R.  Co..  177  Ala. 
3  12.  58  S.  433;  Birminpham,  etc.  Co.  r. 
Demmins,  3  Ala.  App.  359,  57  S.  404; 
Wall  r.  S.,  2  Ala.  App.  157.  56  S.  57; 
Fleming  t\  Lunsford,  163  Ala.  540,  50  S. 


921;  Supreme  Lodpc  r.  Baker,  1C3  Ala. 
518,  50  S.  958;  Montgomery  M.  Mfg. 
Co.  V.  Leith,  162  Ala.  246,  "so  S.  210; 
.lones  r.  S.,  1.56  Ala.  175,  47  S.  100; 
^[arinoni  v.  S.  (Ariz.),  130  P.  626; 
Sterne  r.  Co.,  153  Cal.  516,  97  P.  66; 
Evans  D.  Co.  v.  Co.,  13  Cal.  App.  119, 
108  P.  1027;  John.son  r.  S.,  130  Ga. 
804,  72  S.  E.  233;  Math  r.  R.  Co.,  243 
111.  114.  90  X.  E.  2.35;  Miller  r.  S.,  174 
Ind.  255,  91  X.  E.  930;  S.  r.  Rohn.  140 
la.  640,  119  X.  W.  88;  Ross  r.  Robs, 
140  la.  51.  117  X.  W.  1105;  Binsfiebl  r. 
Howeth,  110  Md.  52n,  73  A.  2>n9;  I'nited 
R.  &  E.  Co.  r.  Corbin,  I09  Md.  442,  71 
A.  606;  .Tacobs  r.  Cromwell,  216  Mass. 
1S2.  1(13  .\.  E.  383;  Barnard  r.  Bntesi, 
201  Mass.  234,  87  X.  E.  472;  Putnam 
r.  Ins.  Co.,  155  Mich.  134.  118  X.  W. 
922;  P.  r.  Meert.  157  Mich.  93.  121  X. 
W.  318;  S.  r.  Jones.  48  Mont.  505,  139 
P.  441;  S.  r.  D'Adamo.  <<4  X.  J.  L.  386, 
86  A.  414;  S.  r.  Skillman,  76  X.  J.  L. 
464,  70  A.  S3;  S.  r.  Green,  152  X.  C. 
835,  68  S.  E.  16;  Co.sjrrove  r.  Franklin, 
35  R.  T.  527,  87  A.  .544;  Roth  r.  Assn., 
102  Tex.  241,  115  S.  W.  31;  Merriman 
V.  Blalack,  57  Tex,  Civ.  270,  122  S.  W. 
403;  Sherman  G.  &  E.  Co.  r.  Belden 
(Tex.  Civ.),  115  S.  W.  897;  Tde  r.  R. 
Co.,  83  Vt.  66,  74  A.  401;  Vnillancourt 
r.  R.  Co.,  82  Vt.  416.  74  A.  99;  Range- 
nier  r.  E.  Co.,  52  Wash.  401,  ino  P. 
842;  Chase  v.  Woodruff,  138  Wis.  fVll, 
120  X.  W.  499;  Koenip  r.  Koenig.  140 
Wis.  618,  123  X.  W.  130;  Henderson  c. 
Coleman,  19  Wvo.  ls.3,  115  P.  4.19,  r<h,or. 
denied,   115  P. 'll36. 

See  Leibran.lt  Plumb.  Co.  r.  Gins.  176 
111.  App.  169;  vol.  9,  p.  36,  n.  5,  and 
supplement  thereto. 

161-8  Sloss  S.  R.  &  T.  Co.  r.  Sharp, 
156  Aln.  2"^4.  47  S.  279;  P.  c.  Botkin, 
9  Cal.  Ajip.  244,  98  P.  861. 
161-9  Further  testimony  may  remove 
objection  of  non  responsiveness.  Kimir 
r.  R,  Co.,  156  Cal.  273.  10|  P.  312; 
P.  r.  Kritchman.  84  Conn.  152,  79  A.  75, 
supports  the  text. 

162-10  S.  r.  Hill,  46  Mont.  24,  126 
P.  41.  See  Hertzog  r.  L.  Co.,  73  Wash. 
197,  131    P.  «?06. 

Relevant  testimony,  though  irref»pon- 
sive,  will  not  be  stricken  out  of  a 
deposition.  Cnrwille  r.  Franklin.  163 
Ala.  543,  51  S.  396,  appr.  Snltmarsh  r 
Bower,  22  Ala.  221.  and  Sullivan  T. 
r<y.  r.  R.  Co..  163  A  1.1.  125.  ?i(\  S.  941, 
which  over.  First  Xat.  Bk.  r.  Iceland, 
122  Ala.  2<50.  25  S.  195.  and  Garrison 
r.  Glass,  139  Ala.  512,  36  S.  723.     See 
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Zenor  v.  Smith,  150  la.  424,  130  N.  W. 
382. 

162-11  Missouri,  etc.  E.  Co.  v.  Bor- 
ing (Tex.  Civ.),  166  S.  W.  76. 
Reception  of  evidence  admissible  when 
received  but  afterward  rendered  not 
pertinent  is  not  error  when  no  motion 
is  made  to  strike  it  out.  Washington, 
etc.  E.  Co.  V.  Downey,  40  App.  Cas. 
(I).  C.)   147. 

Testimony  irrelevant  when  received 
should  be  stricken;  becoming  relevant 
offering  party  should  move  to  reinstate 
it.  O'Mara  v.  Jensraa,  143  la.  297,  121 
N.  W.  518. 

162-12     Cent.,     etc.     Co.     v.     Teaslev 

(Ala.),   65   S.   981;    Schmitt  v.   Kurrus, 

]40  111.  App.   132;   P.  v.  Auerbach,   176 

Mich.   23,  141  N".  W.  869;   lanne   v.  G. 

Co.,   126  App.   Div.    244,   110    N.  Y.   S. 

496.     See  vol.  9,  p.  242,  n.  29,  and  vol. 

11,     p.     185,     n.     28,     and     supplement 

thereto. 

Evidence   to    lay   foundation    and    not 

used  for  that  purpose  must  be  excluded 

on  motion.     P.  v.  Warfield,  261  111.  293, 

103  N.  E.  979,  rev.  172  111.  App.  1. 

163-13     Gieger  v.  Levin,  110  N.  Y.  S. 

203. 

163-14    Lindsay  v.  S.,  138  Ga.  818,  76 

S.  E.  369. 

163-15     In     absence     of    motion     to 

strike   evidence   received   conditionally, 

party      complaining     without      remedy. 

Dorn    V.    Cooper,    139    la.    742,    117    N. 

W.  1. 

165-23     Hitehner  W.  P.  Co.  v.  E.  Co., 

168  Fed.  602,  93  C.  C.  A.  598;  Allen  v. 

S.,    8    Cal.    App.    228,    i52   S.   971;    P.    v. 

Melnick,    263    111.    24,    104   N.    E.    1111; 

First   Nat.   Bk.   v.   Miller,  235   111.   135, 

85  N".   E.  312. 

Unobjectionable   volunteer  evidence   if 

permissible    will    not    be    stricken    out. 

Davis  V.   Parsons,   165   Cal.   70,  130  P. 

1055. 

Motion  to  strike  whole  of  answer  well 

denied   if   part   competent.      Atlanta    & 

B.  E.  Co.  V.  Wheeler,  154  Ala.  530,  46 

S.  202. 

165-25     P.    V.    Ho    Kim     You     (Cal. 

App.),  141  P.  950;  P.  V.  Yee  Yum  (Cal. 

App.),   141  P.  958;   Sorenson   v.  Smith, 

65  Or.  78,  129  P.  757,  af.,  131  P.  1022. 

166-26     Brigham   v.   S.,   S   Ala.   App 

400,  62  S.  980;  Beans  v.  Denny,  141  la. 

52,  117  N.  W.  1091;  Lubin  Mfg.  Co.  v. 

Swaab,  240  Pa.  182,  87  A.  597;  Ballou 

V.    Ballou,    30    E.    I.    286,    74    A.    1089-, 

S.    V.    Turley,    87   Vt.    163,    88    A.    562; 

Trego  V.  Co.,  136  Wis.  315,  117  N.  W. 


'855.  See  S.  v.  Moeller,  20  N.  D.  114 
126  N.  W.  5G8,  failure  to  move  to  strike 
does  not  cure  error. 

168-31     Stewart  v.  Harris  Co.,  6  Ala. 

App.  518,  60  S.  445. 
168-34  Wise  v.  Cur!  (Ala.),  58  S. 
286;  Stowers  F.  Co.  v.  Brake,  158  Ala. 
639,  48  S.  89;  P.  v.  Overacker,  15  Cal. 
App.  620,  115  P.  756;  S.  v.  Allen,  23 
Ida.  772,  131  P.  1112;  Fearon  v.  Mul- 
lins,  38  Mont.  45,  98  P.  650;  Gugler 
■v.  E.  Co.,  86  Neb.  586,  125  N.  W.  1098 
(incomplete  answer) ;  Fouse  v.  S.,  83 
Neb.  258,  119  N.  W.  478;  S.  V. 
D'Adame,  84  N.  J.  L.  386,  86  A.  414; 
S.  i\  Howard,  83  N.  J.  L.  636,  87  A. 
436;  S.  V.  Skillman,  76  N.  J.  L.  464, 
70  A.  83  (though  subsequent  testimony 
may  show  witness'  incompetency);  Gay 
V.  S.,  58  Tex.  Cr.  472,  125  S.  W.  896. 
Error  to  strike  out  merely  because  part 
of  answer  states  a  conclusion.  P.  V. 
Terrell,  262  111.  138,  104  N.  E.  264. 
Where  there  is  opportunity  for  cross- 
examination  court  will  refuse  to  strike 
out  testimony.  Sanger  v.  Bacon  (Ind.), 
101  N.  E.  1001. 

Where  expert's  testimony  was  such  as 
is  within  common  knowledge  and  might 
be  given  by  non-expert  it  is  proper  to 
refuse  to  strike  out.  Eugenstein  V, 
Ottenheimer  (Or.),  140  P.  747. 
Lack  of  opportunity  for  exhaustive 
cross-examination  is  no  ground  for 
striking  out.  S.  V.  Duvall,  135  La.  — , 
65  S.  904. 

170-35  If  issues  will  be  changed  by 
striking  out  evidence  unobjected  to  mo- 
tion should  be  denied.  Knapp  v.  Broth- 
erhood, 139  la.  136,  117  N.  W.  298. 
170-36  Bailey  v.  S.  (Ala.  App.),  65 
S.  422;  Granberry  v.  S.  (Ala.),  63  S. 
975;  Bailey  v.  S.  (Ala.).  63  S.  73;  Allen 
r.  S.,  8  Ala.  App.  228,  62  S.  971; 
Coates  V.  S.,  5  Ala.  App.  182,  59  S. 
323;  Powell  v.  S.,  5  Ala.  App.  75,  59 
S.  530;  Sanders  v.  S.  (Ala.),  61  S.  336; 
McLaughlin  v.  Beyer  (Ala.),  61  S.  62; 
Pilcher  v.  Dothan  Co.,  6  Ala.  App.  552, 
60  S.  547;  Vallejo,  etc.  E.  Co.  v.  Bank 
(Cal.  App.),  140  P.  974;  P.  -v.  Anthony, 
20  Cal.  App.  586,  129  P.  968;  P.  v. 
Brewer,  19  Cal.  App.  742,  127  P.  808; 
In  re  Louck 's  Est.,  160  Cal.  551,  117 
P.  673;  Wilson  v.  Jernigan,  57  Fla. 
277,  49  S.  44;  Sanger  v.  Bacon  (Ind.), 
101  N,  E.  1001;  S.  V.  Stutches  (la.), 
144  N.  W.  597;  De  Laval  S.  Co.  v. 
Sharpless,  142  la.  60,  120  N.  W.  657; 
Ewing  V.  Light  Co.,  91  Kan.  388,  137  P. 
940;    Drew  v.   Carroll,   120   Minn.   478, 
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339  X.  W.  953;  Downs  v.  Cassidy,  47 
Mont.  471,  133  P.  106;  Murphv  i.  Netl, 
47  Mont.  3S,  130  P.  451;  S.  r.  h'Adanic, 
82  N.  J.  L.  SI."),  82  A.  520;  St.  Louis, 
etc.  R.  Co.  V.  Davis,  37  Okla.  3}0,  132 
P.  337;  Smith  f.  Co.,  239  Pa.  49G,  m 
A.  1067;  Watkins  v.  E.  Co.,  97  S.  C.  148, 
81  S.  E.  426;  S.  1-.  Pirkev,  22  8.  D.  550, 
118  N.  W.  1042;  Ward  r.  S.  (Tox.  Cr.l. 
159  S.  W.  272;  Bapnall  v.  Citv  of  Mil- 
wauk 00,  156  Wis.  642,  146  N.  W.  791. 
Objection  too  late. — P.  v.  Ho  Kim  Yow 
(Cal.  App.),  141  P.  950;  P.  r.  Yee  Yum 
(Cal.  App.),  141  P.  958. 
Objection  to  answers  and  not  to  ques- 
tions. 01).joctiii^'  party  cannot  specu- 
late on  what  testimony  will  ])o  and  then 
move  to  exclude  it.  Robinson  r.  S. 
(Ala.  App.).  62  S.  372. 
"When  a  witness  Is  being  examined, 
and  a  question  is  put  to  the  witnesg 
which  calls  for  irrelevant  or  immate- 
rial testimony,  it  is  the  duty  of  the 
party  against  wiiom  such  testimony  is 
being  offered  to  object  to  the  question. 
If  he  fails  to  do  so,  and  the  answer 
of  the  witness  to  such  question  is  re- 
sponsive to  it,  although  irrelevant  and 
immaterial,  then  a  motion  of  the  party 
against  whom  such  testimony  is  intro- 
duced to  ex(dude  such  answer  from  the 
jury  is  addressed  to  the  sound  discre- 
tion of  the  trial  court,  and  the  action 
of  the  trial  court  on  such  motion  will 
not  be  reviewed."  Yolande  Coal  & 
Coke  Co.  V.  Norwood,  4  Ala.  App.  390, 
58  S.  118. 

171-37  Iron  Wks.  r.  U.  S.,  47  Ct 
CI.  124;  Page  v.  Haas  Co.,  9  Ala.  Ajip. 
445,  63  S.  691;  Chanev  v.  S.,  9  Ala 
App.  45,  63  S.  693;  Hageman  r.  Van 
derdoes  (Ariz.),  138  P.  10.53;  Vick  r. 
S.  (Ark.),  165  S.  W.  287;  P.  r.  Bradlev, 
23  Cal.  App.  44,  136  P.  955;  Pinto  r. 
Seely,  22  Cal.  App.  318,  135  P.  (3; 
Gainesville,  etc.  R.  Co.  v.  Peck,  55  Y[n. 
402.  46  S.  1019;  Chicago  T.  &  T.  Co.  r. 
Co.,  242  Til.  468,  90  N.  E.  282;  Cnlbert- 
son  V.  Sallinger  (Ta.),  117  N.  W.  fi; 
Brown  r.  Oil  Co.,  134  La.  672,  64  S. 
674;  Hunner  r.  Stevenson,  122  Md.  40, 
89  A.  418;  Marvland,  etc.  R.  Co.  r. 
Brown,  109  Aid.  304,  71  A.  1005;  Tn 
re  Percival's  Est.,  79  Misc.  567,  141  X. 
Y.  S.  ISO;  Cooper  l\  S.  (Tex.  Cr.),  162 
S.  W.  364;  Zarate  v.  Villareal  (Tex. 
Civ.).  155  S.  W.  328. 
Answer  must  be  objected  to  as  well 
as  question.  Tiller  r.  S.  (Ala.  Ajip.), 
64  S  653. 
174-38     W.  U.  T.   Co.   r.  Merritt.  55 


Fla.  462,  40  S.  1024;  Bank  of  nushnell 
r.  Buck  (la.),  142  X.  W.  1004;  Watkins 
r.  R.  Co.,  97  a  C.  148,  81  S.  E.  426. 
175-39  Cent.,  etc.  Co.  c.  Towsley 
(Ala.),  65  S.  981. 

176-41  Bank  of  Bushncll  r.  Buck 
(la.),  142   N.  W.  1004;  S.  r.  D'Adame, 

54  X.  .1.  L.  3S6,  sn  A.  414. 

179-46  S.  P.  D'Adame,  84  N.  J.  L. 
3SG,   SG  A.  414. 

179-47  Xeumever  v.  Hooker,  l.Tl 
A}>p.  Div.  592,  116  X.  Y.  S.  204. 
179-49  Klopp  r.  R.  Co.,  142  Ta.  4-93, 
119  X.  W.  377;  Ilendorson  r.  Coleman, 
19  Wvo.  183,  115  P.  4.39,  rehear,  denied, 
id.    1136. 

lSO-5<»  Central  of  Ga.  R.  Co.  r. 
Teaslov  (Ala.),  65  S.  9«1;  Tn  re  Do 
Laveaga's  Est..  165  fal.  607.  133  P.  307; 
Penn.  R.  Co.  r.  Co..  Ill  Md.  356.  73  A. 
571  (discretion  absolute);  S.  r.  Lnno 
(X.  C),  81  S.  E.  620;  Sockwell  r.  Sock- 
well  (Tex.  Civ.),  166  S.  W.  11  ^S;  Pos- 
tal T.  C.  Co.  r.  Ilarriss,  .56  Tex.  Civ, 
105,  121   S.  W.  35«t;   Hatzfold  r.  Walsh. 

55  Tex.  Civ.  573.  120  S.  W.  .525. 
■Wlien  questions  and  answers  were  not 
hoard  by  dofoiidaiit 's  cnunsol  it  is  dis- 
cretionary with  the  court  whether  the 
testimonv  will  be  stricken  out.  Sprague 
r.  Electric  Co.,  213  Mass.  375,  100  X.  E. 
628. 

181-51     S.  r  R-ruse  (Ta.),  144  X.  W. 

5«;6. 

181-52     Sims  r.  S.,  .59  T\u.  38.  .52  S. 

19'^;    flinton    r.    S.,    5<?    Fla.    23.    50    S. 

5<5n:    Henderson    r.   Co.    CTex.   Tiv.),   123 

S.  W.  671    (partial  answer'). 

184-61     P.    r.    Auerbach,     176     Mich. 

23.  in    X.  W.  S69. 

184-62     Exjdanatory  answers  makinji 

moaning  clear.     P.    r.   Brewer,   19  Cal. 

Ajip.   742,   127  P.   808. 

186-66     Bohnnan    r.    Dnrden.    7    Ala. 

\p]K    220,    60    S.    955;     Wilson    r.    .Ter 

nigan,   57   Fla.   277,  49  S.  44;   Dales   r. 

R.    Co.,    169    Mo.    App.    1«»3.    1.52   S.    W. 

401:    S.    r.   Mcintosh,   94   S.    C.   4.39,   7S 

S.    E.    327.      See    Charleston    v<t    W.    C. 

R.   Co.   V.   Cobb.  140  Oa.    1.55.   78  S.   E. 

763. 

186-67     Contra.    Wall    r.    S., 

Ai.]).   157,  56  S.  57. 

187-71     Gainesville,    etc    R. 

Pock.   55  Fla.   4<v:.   46  S.   1019. 

187-72     Kimic  r.  R.  Co.,  156  C.ql.  275. 

104  P.  312:   Posev  r.  Xat.  Bk.,  243   Pa. 

56<?.  90  A.  363;  Miller  r.  Xeale,  137  Wis. 

126.    no    X.    W.    91. 

Indefinitcness  cured  by  subsequent  defi- 


Ala. 
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nite  testimony.  Jolinson  v.  S.  &  E.  Co., 
50  Wash.  567,  97  P.  746. 
187-74     Smith  v.  S.  (Ala.),  62  S.  864; 
White    V.    Anuiston,    161    Ala.    662,    49 
S.    1030;    Putnal   v.    S.,   56   Fla.    86,   47 
S.    864;    Fordtran   V.    Stowers,    52    Tex. 
Civ.  226,  113  S.  W.  631. 
187-76     Lewis    v.    Coupe,    200    Mass. 
182,  '85  ]Sr.  E.  1053;  Gaffney  v.  Mentele, 
23  S.  D.  38,  119  N.  W.  1030. 
Party    eliciting    damaging     testimony 
cannot  have  it  stricken.     Hill  r.  S.,  54 
Tex.   Civ.   646,   114  S.  W.  117. 
187-77     Lenor  t:    S.    (Ariz.),   137   P. 
412;   W.  U.  T.  Co.  V.  Bowell,  166  Ala. 
651,  51  S.  880;  Kan.  C.  S,  Co.  v.  Leslie 
(Ark.),  167  S.  W.  83;  Vick  v.  S.  (Ark.), 
165  S.  W.  287;  P.  v.  Watson,  165  Cal. 
645,  133  P.  298;   S.  v.  Saxon,  87  Conn. 
5,   86  A.   590;    Brooks  v.   Brierton,    142 
111.  App.  369;  Shuttlefield  v.  Neil  (la.), 
145  N.  W.  1;  Bait.  &  E.  Co.  t\  Comrs., 
Ill  Md.  176,  73  A.  656;  Healy  r.  Mach. 
Co.,    216    Mass.    75,    102     N.     E.     944; 
Eivers  v.  Eichards,  213  Mass.  515,  100 
N.   E.   745;    Doon  v.  Felton,   203   Mass. 
267,  89  N.  E.  539;   Minea  v.  Cooperage 
Co.  (Mo.  App.),  162  S.  W.  741;  Dudley 
V.  E.  Co.,  167  Mo.  App.  647,  150  S.  W. 
737    (see    Gipperd     v.     Gipperd's     Est. 
fMo.   App.],   163   S.   W.   934);   Paris  v. 
Waddell,  139  Mo.  App.  288,  123  S.  W. 
79;      Hollenbaek      v.     Corporation,     46 
Mont.   559,   129  P.   1058;    Wightman  v. 
Campbell,  161  App.  Div.  49,  146  N.  Y. 
S.  666;  Miller  r.  Barnett,  158  App.  Div. 
862,  144  N.  Y.  S.  40;  P.  v.  Eusso,  126 
App.    Div.    717,    111    N.     Y.     S.     190; 
Midgette  v.  Co.,  150  N.  C.  333,  64  S.  E. 
5;    St.  Louis,   etc.  E.    Co.   v.   Davis,   37 
Okla.  340,  132  P.  337;   Muskogee  Elee. 
T.   Co.    V.   Eeed,   35   Okla.    334,   130   P. 
157;  Anderson  v.  Co.  (Or.),  136  P.  660; 
Perry  -y.  Hunt,  62  Or.  25&,  125  P.  295; 
Littieri  v.  Freda,  241  Pa.  21,  88  A.  82; 
Marshall  v.  E.  Co.,  240  Pa.  272,  87  A. 
575;   Merck  t\  Merck,  '83  S.  C.  329,  65 
S.  E.  347;  Coulter  v.  S.  (Tex.  Cr.),  160 
S.  W.   80;   Ward   v.  S.    (Tex.   Cr.),   159 
S.  W.  272;   Sargent  V.  F.  Co.,  37  Utah 
392,  108  P.  928;  Fadden  t?.  McKinney, 
87   Vt.   316,    89   A.    351;    Jenkins    ??.   S. 
(Wyo.),  134  P.  260,  rehear,  denied,  135 
P.  749. 

189-78  Birmingham,  etc.  Power  Co. 
V.  Saxon  (Ala.),  59  S.  584;  Eicker  v. 
Davis  (la.),  139  N.  W.  1110;  Mor- 
rison V.  Holder,  214  Mass.  366,  101  N. 
E.  1067;  Ducharme  v.  E.  Co.,  203  Mass. 
384,  89  N.  E.  561 ;  McCormack  f.  O  'Con- 
nor, 62  Misc.  297,   114  N.  Y.  S.  1030; 


Sav.  Bk.  r.  Sprunt,  86  S.  C.  8,  67  S.  E. 
955.  See  vol.  9,  p.  131,  n.  54;  vol.  9, 
p.  243,  n.  33;  vol.  11,  p.  185,  n.  25;  and 
supplement  thereto. 

190-79  Malcomson  v.  Inv.  Corp.,  154 
App.  Div.  694,  139  N.  Y.  S.  405. 
190-80  Tarpey  v.  Veith,  22  Cal.  App. 
289,  134  P.  367;  Lindsay  V.  S.,  138  Ga. 
818,  76  S.  E.  369;  Moneyweight  S.  Co. 
r.  MeCormick,  109  'Md.  170,  72  A.  537. 
190-81  P.  T.  Balmain,  16  Cal.  App. 
28,  116  P.  303;  Thurman  V.  S.  (Ga. 
App.),  81  S.  E.  796;  Soucier  t:  Mfg. 
Co.,  77  N.  H.  lis,  88  A.  708;  C.  v. 
Donnelly,  40  Pa.  Super.  116. 
Exception  to  refusal  to  strike  evidence 
offered  by  plaintiff  waived  by  introduc- 
ing testimony  for  defendant.  Fuller  v. 
Co.,  64  W.  Va.  437,  63  S.  E.  206. 
191-82     Troy,  etc.  Co.  v.  Co.   (Ala.), 

65  S.  141;  Cromeenes  t\  E.  Co.,  37 
Utah  47.5,  109  P.  10. 

193-85  Katahdin  P.  &  P.  Co.  v.  Pel- 
tomaa,  156  Fed.  342,  84  C.  C.  A.  238; 
E.  Co.  V.  Dilburn,  178  Ala.  600,  59  S. 
438;  Humphreys  i\  Smith,  133  Ga.  456, 

66  S.  E.  158;  S.  v.  Wakely,  43  Mont. 
427,  117  P.  95;  Ardmore  Oil  &  M.  Co. 
r.  Eobinson,  29  Okla.  79,  116  P.  191. 
193-86  In  re  Snowball's  Est.,  157 
Cal.  301,  107  P.  598;  Maxton  v.  C.  Co. 
(Mo.  App.),  114  S.  W.  577;  Galveston, 
etc.  E.  Co.  r.  Sanchez,  57  Tex.  Civ.  87, 
122  S.  W.  44. 

193-88  Only  propounder  of  question 
may  ask  to  have  answer  stricken  upon 
the  ground  merely  that  it  is  unrespon- 
sive. Philpott  V.  Jones  (la.),  146  N. 
W.   8.59. 

196-97  Court  may  indicate  testi- 
mony to  be  stricken  or  may  act  on  mo- 
tion! Chicago,  etc.  E.  Co.  v.  McDon- 
ough,  161  Fed.  657,  88  C.  C.  A.  517. 
196-99  Firth  S.  Co.  V.  S.  Co.,  199 
Fed.  3.53. 

197-3  Hedger  v.  S.,  144  Wis.  279 
128  N.  W.   80. 

197-4  Starkweather  v.  Dawson,  14 
Cal.  App.  666,  112  P.  736;  Holland  v. 
Eiggs,  53  Tex.  Civ.  367,  116  S.  W.  167 
Motion  need  not  be  made  immediately. 
Barnard  v.  Bates,  201  Mass.  234,  87  N. 
E.  472. 

197-5  Pittsburg  Steel  Co.  v.  Streety, 
61  Fla.  393,  55  S.  67;  McMillan  v. 
Eeese,  61  Fla.  360,  55  S.  388;  Voorhees 
Eubber  Co.  v.  Co.,  31  O.  C.  C.  557. 
199-10  Com.  V.  Phelps,  209  Mass. 
396,  95  N.  E.  868. 

199-15  Am.  Auto  Co.  v.  Porter,  205 
Fed.  105. 
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2(K>-16     Ilunner     r.     Stevenson,     122 
M(l.     40,     89    A.      418;      Peters      r.     S. 
(Miss.),    63    S.      66G;      McCullough     V. 
Assn.,  225  Pa.   US,  73  A.  1007   (in  ab- 
sence  of   objection), 
200-17     Holland    v.    Eiprgs,     53     Tex. 
Civ.    .''.07,    116   S.   W.   167. 
200-21     Lunham  v.  Lunham,  133  App, 
Div.   215,   117   X.  Y.  S.  396. 
200-23     Too     late     after     judgment. 
Eeed    v.   Robertson    (Tex.),    156   S.   W. 
196,  rev.  (Tex.  Civ.),  150  S.  W.  306. 
200-25     Eggman    v.    Nutter,    155    111. 
App.   390. 

201-31  Cable  P.  Co.  v.  R.  Co.,  94  S. 
C.  143,  77  S.  E.  868. 
Delay  of  court  in  striking  out  testi- 
monv  objected  to  preiudicial.  Snlkow- 
ski  r.  Zvnda,  160  Mich.  7,  124  X.  W. 
536. 

201-32  Lucy  v.  Davis,  162  Cal.  611, 
126  P.  490;  P.  r.  Knapp,  16  Cal.  App. 
682,  117  P.  792;  Southern  R.  Co.  v. 
Brock,  132  Ga.  858,  64  S.  E.  1083; 
Talge  M.  Co.  v.  Hockett  (Tnd.  App.), 
103  X.  E.  815;  Bk.  of  Bushnell  r.  Buck 
(la.),  142  N.  W.  1004;  McBride  r.  Mc- 
Bride,  142  Ta.  169,  120  X^  W.  709; 
S.  V.  Skibiski,  245  Mo.  459,  150  S.  W. 
1038;  Voorhees  Rubber  Co.  r.  Co.,  31 
O.  C.  C.  557;  Copenhaver  v.  R.  Co.,  42 
Mont.  453.  113  P.  467. 
If  whole  answer  objectionable  designa- 
tion unnecossarv.  Sterne  v.  Co.,  153 
Cal.   516,  97   P. '66. 

203-33  Chicago,  etc.  R.  Co.  r.  Egan, 
159  Fed.  40,  86  C.  C.  A.  230;  Louisville 
&  N.  R.  Co.  V.  Williams  (Ala.),  62  S. 
628,  679;  Louisville  &  X.  R.  Co.  r.  Dil- 
burn,  178  Ala.  600,  .59  S.  438;  Clardv  r. 
S..  96  Ark.  .52,  131  S.  W.  46;  Southern 
H.  &  S.  Co.  i\  Co..  165  Ala.  582.  51  S. 
789;  P.  V.  Ho  Kim  You  (Cal.  App.), 
141  P.  950;  P.  V.  Yee  Yum  (Cal.  App.), 
141  P.  958;  Lowe  r.  Co.,  157  Cal.  503, 
108  P.  297;  Pittsburg  Steel  Co.  v. 
Streetv.  61  Fla.  393,  55  S.  67;  Clark 
r.  S.,  59  Fla.  915,  52  S.  518;  Sims 
r.  S.,  .59  Fla.  38,  52  S.  198;  Walker 
r.  Rilev,  6  Ga.  App.  519,  65  S.  E.  301; 
McOlain  v.  Assn.,  17  Ida.  63,  104  P. 
1015;  Stout  V.  Tavlor,  168  HI.  App. 
410;  Zetsche  t\  R.  Co.,  238  HI.  210,  87 
N.  E.  412;  Cincinnati,  etc.  R.  Co.  r. 
Cook,  45  Tnd.  Avp.  401.  90  X.  E.  1052; 
Bank  of  Bushnell  r.  Buck  (Ta.),  142 
N.  W.  1004;  Miller  r.  Baker  (Ta.).  140 
X.  W.  407;  McDermott  r.  Com.  .'\ssn. 
(Ta.).  139  X.  W.  472;  Lee  r.  TTcdorman 
(Ta.).  138  X^.  W.  893;  Mavor.  etc.  r. 
Yost,  121  Md.  366,  88  A.  342;  Murphv 


V.  S.,  120  Md.  229,  87  A.  811;  Cumber- 
land G.  Mfg.  Co.  f.  Do  Witt,  120  Md. 
381,  87  A.  927;  S.  r.  Hilton,  24«<  Mo. 
522,  154  S.  W.  729;  Dudlev  r.  Wabash 
R.  Co.,  167  Mo.  App.  647,  150  S.  W. 
737;  Rav  ('.  S.  Bk.  r.  Button,  224  ^^o. 
42,  123  S.  W.  47;  Hilburn  r.  Co..  140 
Mo.  App.  355,  124  S.  W.  63;  Wcstlako 
V  Mining  Co.,  48  Mont.  120,  136  P.  38; 
Fein  v.  Weir,  129  App.  Div.  299.  114 
X.  Y.  S.  426;  Bowen  r.  I>umber  Co., 
162  X.  C.  516,  77  S.  E.  227;  Dakin  r. 
Ins.  Co.,  59  Or.  269.  117  P.  419;  Smith 
r.  Cunningham,  239  Pa.  496,  86  A. 
1067;  Teliuride  P.  Co.  r.  Biiiiioau 
(Utah).  125  P.  399;  White  r.  R.  Co., 
87  Vt.  330,  a9  A.  618;  Potomac  F.  & 
P.  R.  Co.  r.  Chichester,  111  Va.  152, 
68  S.  E.  404;  S.  r.  Calhoun,  67  W.  Va. 
666.  69  S.  E.  1098. 

See  Wfstlake  r.  Min.  Co.,  48  Mont.  120, 
136  P.  ?,"<. 

Court  need  not  separate  good  from 
bad.  Lewis  r.  S.,  178  Ala.  2(5,  59  S. 
577. 

204-34  Xicholg  r.  S.,  92  Ark.  421, 
122  S.  W.  1003;  Turner  r.  S.,  66  Fla- 
404.  63  S.  708. 

205-37  Bone  v.  S.,  8  Ala.  App.  59. 
62  S.  4.55;  Lucv  r.  Davis.  162  Cal.  611, 
126  P.  490;   Gaffnev   r.   Mentole.  23   S. 

D.  38,  119  X.  W.  l"030;  St.  Louis,  etc. 
R.  Co.  r.  Fielder  (Tex.  Civ.),  163  S. 
W.  606. 

207-39  Ewing  r.  Light  Co.,  01  Kan. 
388,  137  P.  940;  Hertzog  r.  L.  Co..  73 
AVash.  197,  131  P.  806. 
Motion  in  conjunctive  need  not  bo  de- 
nied tlidiigh  nnlv  part  of  ^'rounds  valid. 
U  S.  O.  &  L.  Co.  r.  Bell.  1.53  Cal.  781, 
96  P.   901. 

208-43  Flanagan  r.  Wells,  2.rr  Dl. 
82.  86  X^.  E.  609. 

209-47  Alaska  F.  Pack.  Co.  r.  Hiin 
Quong,  202  Fed.  707.  121  C.  C,  A.  169; 
Lcuisvillo  &  X.  R.  Co.  r.  Cornelius 
(Ala.).  62  S.  710;  W.  T'.  T.  Co.  r.  Row- 
ell,  166  Ala.  651,  51  S.  880;  P.  r.  Cvtv, 
11  Cal.  App.  702.  106  P.  257;  Gold- 
borger  r.  P..  45  Tolo.  327.  101  P.  407; 
Park  r.  R^^id.  141  Ga.  681.  81  S.  E. 
1105;  Lvons  n.  R.  Co..  258  HI.  75.  101 
X^.  E.  211,  rev.  171  HI.  App.  374;  Bur- 
ford    I'.    Dautrich    (Ind.    App.),    103    N. 

E.  953;  rin.innati.  etc.  R.  Co.  r.  Ar- 
muth  (Tnd.).  103  X.  E.  738  (restricting 
evidenced:  Hunt  r.  R.  Co.  (Ta.\  141 
X.  W.  334;  Cooper  r.  Washington.  1.54 
Kv.  24<'.  157  S.  W.  1;  Mutual  T>.  Tns. 
Co.  P.  Murrav.  Ill  -NTd.  600.  75  A.  348; 
Burch   r.   Bernard,   107   Minn.  210,   120 
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N.  W.  33;  Roinhoff  r.  Gas  Co.,  177  Mo. 
App.  417,  162  S.  W.  761;  S.  V.  Hurley, 
242  Mo.  452,  146  S.  W.  1194;  McMur- 
ray  v.  R.  Co.,  225  Mo.  272,  125  S.  W. 
571;  S.  V.  Lockman,  83  N.  J,  L.  168, 
83  A.  689;  Brown  v.  R.  Co.,  76  N.  J.  L. 
795,  71  A.  271;  Mitchell  v.  Edeburn, 
37  Pa.  Super.  223;  Cable  P.  Co.  r.  R. 
Co.,  94  S.  C.  143,  77  S.  E.  868;  Cukier- 
ski  V.  S.  (Tex.  Cr.),  153  S.  W.  313; 
Sweeney  v.  S.  (Tex.  Cr.),  146  S.  W. 
883;  Stubbs  v.  Marshall,  54  Tex.  Civ. 
526,  117  S.  W.  1030;  Walston  V.  Allen, 
82  Vt.  549,  74  A.  225  (trial  before 
court) ;  Winston  v.  Terrace,  78  Wash. 
146,  138  P.  673;  Grays  Harbor  B.  Co. 
V.  Lownsdale,  54  Wash.  83,  102  P.  1041. 
211-50  Foster  r.  Shepherd,  258  111. 
164,  101  N.  E.  411,  rev.  164  HI.  App. 
199;  Shay  V.  Horr,  78  Wash.  667,  139 
P.   604. 

211-51  Order,  etc.  v.  Young,  212  Fed. 
132;  Chicago,  etc.  R.  Co.  v.  Newsome, 
174  Fed.  394,  98  C.  C.  A.  1;  Foster  v. 
Shepherd,  258  HI.  164,  101  N.  E.  411; 
P.  r.  McMahon,  244  111.  45,  91  N.  E. 
104;  Hoxsey  v.  R.  Co.,  171  HI.  App. 
76;  Shaw  V.  Corrington,  171  111.  App. 
232;  Wicks  r.  Wheeler,  139  111.  App. 
412  (especially  if  commented  on  in 
argument) ;  Chernick  r.  Co.,  66  Misc. 
177,  121  N.  Y.  S.  352;  Phillips  i\  Thom- 
as, 70  Wash.  533,  127  P.  97.  See 
Alaska  F.  Pack.  Co.  v.  Chin  Quong, 
202  Fed.  707,  121  C.  C.  A.  169;  Media 
S.  Bk.  V.  Garrett,  165  111.  App.  69; 
Fellows  V.  R.  Co.,  166  111.  App.  71. 
212-52  Turner  v.  Co.,  213  U.  S.  257; 
Ware  r.  Pearsons,  173  Fed.  878,  98  C. 
C.  A.  364;  Mahler  v.  Beishline,  46 
Colo.  603,  105  P.  874;  Samuels  v.  Willis, 
133  Ky.  459,  118  S.  W.  339;  Moffat  r. 
Davitt,  200  Mass.  452,  86  N.  E.  929; 
P.  V.  Droste,  160  Mich.  66,  125  N.  W. 
87;  Walsh  r.  Gibson,  159  Mich.  312, 
123  N.  W.  1115;  S.  V.  Herman,  108 
Minn.  534,  122  N.  W.  161;  S.  P.  Towers, 
106  Minn.  105,  118  N.  W.  361;  S.  v. 
Sassaman,  214  Mo.  695,  114  S.  W.  590 
(though  facts  subsequently  stated  con- 
firming withdrawn  testimony) ;  Can- 
adav  V.  R.  Co.,  134  Mo.  App.  282,  114 
S.  W.  88;  Connecticut  R.  P.  Co.  v. 
Dickinson,  75  N.  H.  353,  74  A.  585; 
Huffines  t\  Co.,  152  N.  C.  522,  67  S.  E. 
1008;  Kirbv  L.  Co.  v.  Stewart  (Tex. 
Civ.),  161  S.  W.  372;  Kirby  v.  S.  (Tex. 
Cr.),  150  S.  W.  455;  Gent  V.  S.,  57 
Tex.  Cr.  414,  123  S.  W.  594;  Hart  V. 
S.,  57  Tex.  Cr.  21,  121  S.  W.  508;  Goode 
V.  S.,  57  Tex.  Cr.  220,  123  S.  W.  597; 


Galveston,  etc.  R.  Co.  v.  Harper,  53  Tex. 
Civ.  614,  114  S.  W.  1168;  Lindsay,  etc. 
Co.  V.  Livestock  Co.  (Utah),  137  P.  837; 
Billings  t>.  Snohomish,  51  Wash.  135, 
98  P.  107. 

See  Higby  v.  Kirksey  (Tex.  Civ.),  163 
8.  W.  315. 

213-53  Hawman  v.  McLean,  139  Mo. 
App.  429,  122  S.  W.  1094;  P.  v.  Springer, 
137  App.  Div.  304,  122  N.  Y.  S.  194; 
Haney  v.  S.,  57  Tex.  Cr.  158,  122  S. 
W.  34.  See  Corbett  v.  R.  Co.,  19  N. 
D.  4.50,  125  N.  W.  1054. 
214-54  P.  f.  Springer,  137  App.  Div. 
304,  122  N.  Y.  S.  194. 
214-55  Holt  r.  S.,  91  Ark.  576,  121 
S.  W.  1072;  Musial  r.  Kudlik,  87  Conn. 
J64,  87  A.  551;  Hendry  v.  Ellis,  64  Fla. 
306,  60  S.  354;  Inlet  S.  Drainage  Dist. 
r.  Anderson,  257  111.  214,  100  N.  E.  909; 
Manhattan  Co.  v.  Eversz,  180  111.  App. 
470,  af.  262  111.  612,  104  N.  E.  1048; 
Knudson  v.  Brewing  Co.,  182  111.  App. 
296;  Brown  v.  Ry.  Co.,  177  111.  App. 
599;  Moylan  v.  R.  Co.,  172  111.  App. 
645;  Wenger  v.  Const.  Co.,  170  111.  App. 
383;  Baker  v.  Power  Co.,  164  111.  App. 
232;  Ohio  V.  Trust  Co.  v.  Wernke,  179 
Ind.  49,  99  N.  E.  734;  Barger  v.  Brown 
(la.),  143  N.  W.  496;  Mills  v.  Flynn 
(la.).  137  N.  W.  1082;  Stewart  v.  C. 
Co.,  147  la.  548,  126  N.  W.  449;  Bell-K. 
Coal  Co.  V.  Gregory,  152  Ky.  415,  153 
S.  W.  465;  Carroll  S.  D.  Co.  i\  Schnepfe, 
111  Md.  420,  74  A.  828;  Lundin  r.  Pub. 
Co.,  217  Mass.  213,  104  K  E.  480;  Mills- 
paugh  V.  Schultz  (Mich.),  146  N.  W. 
634;  Nutter  v.  Colver  (Mich.),  146  N. 
W.  643;  P.  V.  Thompson,  161  Mich.  391, 
126  N.  W.  466;  Wells  v.  Sullivan 
(Minn.),  147  IST.  W.  244;  Skoog  v.  Mayer 
Co.,  122  Minn.  209,  142  N.  W.  193; 
Finer  v.  Nichols,  175  Mo.  App.  525, 
157  S.  W.  1023;  Northrop  v.  Diggs,  146 
Mo.  App.  145,  123  S.  W.  9.54  (in  civil 
cases) ;  Trogdon  v.  Sheep  Co.  (Mont.), 
139  P.  792;  Baker  v.  R.  Co.,  86  Neb. 
227,  125  N.  W.  587;  Ellison  v.  W.  U. 
Tel.  Co.,  163  N.  C.  5,  79  S.  E.  277; 
Harrison  r.  Tel.  Co.,  163  N.  C.  18,  79 
S.  E.  281;  Bedsole  v.  R.  Co.,  151  N. 
C.  152,  65  S.  E.  925;  Seckerson  v.  Sin- 
clair, 24  N.  D.  326,  140  N.  W.  239; 
Hawkins  v.  Sinclair,  24  N.  D.  623,  140 
N.  W.  246;  Burger  v.  Sinclair,  24  N.  D. 
624,  140  N.  W.  246;  First  Nat.  Bank  v. 
Thompson  (Okla.),  137  P.  668;  Prement 
V.  Wells.  65  Ot.  336,  133  P.  647;  Ain- 
sley  V.  Ry.  Co.,  243  Pa.  437,  90  A.  129; 
Ralph  v.  Tavlor  (R.  I.),  85  A.  941; 
Klaveness  v.  Freese,  33  S.  D.  263,  145 


1710 


STRIKING  OUT  AXD  WITHDRAWAL 


Vol.  12 


N  W  5G1-  Tex.  M.  E.  Co.  v.  Simmons 
(Tex.' Civ.),  152  S.  W.  1106;  Trinity, 
etc.  Ry.  Co.  V.  McCune  (Tex.  Civ.), 
154  S  W.  237;  Producers  O.  Co.  v. 
Barnes  (Tex.  Civ.),  120  S.  W.  1023; 
Mo  V.  B.  &  I.  Co.  V.  Ballard,  53  Tex. 
Civ  110,  116  S.  W.  93;  Jaeot  r.  Seed 
Co  115  Va.  90,  78  S.  E.  646;  Baird  V. 
■Ry.  Co.,  78  Wash.  67,  138  P.  325;  John- 
son V.  Lumber  Co.,  75  Wash.  539,  135 
P.  217;  Hoseth  v.  Co.,  55  Wash.  416,  104 
P.  612;  Westra  v.  Roberts,  156  Wis. 
230  145  N.  W.  773;  Hanson  v.  Johnson, 
14l'  Wis.  550,  124  N.  W.  506  (exeopt 
where  all  evidence  before  revicwinj; 
court  satisfied  objector  was  prejudiced 
notwithstanding  instruction);  Pullman 
Co.  V.  Finley,  20  Wyo.  456,  125  P.  380, 
See  Steel  Co.  v.  Acton,  8  Ala.  App.  502, 
62  S.  402;  St.  Louis,  etc.  By.  Co.  v. 
Loyd  (Ark.),  160  S.  W.  851;  Mertcns 
r.  Mueller,  122  Md.  313,  89  A.  613. 
Restricting  evidence  does  not  cure  tes- 
timony erroneously  received.  Left  F. 
Coal  Co.  V.  Owen's  Admx,,  155  Ky.  212, 
159  S.  W.  703. 

Submitting  on  independent  issue  is  in 
oflect  striking  out.  Kahn  r.  Minthorn, 
ITS  Mich.  312,  144  N.  W.  859. 
Restricting  effect  of  evidence.— Mar- 
shall V.  B.  Co.,  240  Pa.  272,  87  A.  575. 
Instruction  to  disregard  incompetent 
testimony  of  one  witness  considered 
effective  as  to  similar  testimony  of 
another.  Potvin  t\  Co.,  156  Mich.  201, 
120  N.  W.  613. 

217-56  Kalinski  v.  Coal  Co.,  263  111. 
257,  104  N.  E.  1097,  rev.  183  111.  App. 
541 


217-57  Salo  v.  R.  R.  Co.,  121  Minn. 
78  140  N.  W.  188;  Chenoweth  v.  Suther- 
land, 141  Mo.  App.  272,  124  S.  W.  1055; 
S  V  Bees,  40  Mont.  571.  107  P.  893; 
Hamorv  v.  R.  Co.,  222  Pa.  631,  72  A^ 
227;  Swank  i:  Elwert,  55  Or.  48  ^  lOo 
P.  901  (instruction  must  be  specific  as 
to  evidence  to  be  disregarded);  Gulf, 
etc.  R.  Co.  V.  Bagby  (Tex.  Civ.),  1-7 
S  W.  254;  Darnell  v.  S.,  58  Tex.  Or. 
585  126  S  W  1122;  Birch  r.  Aber- 
erombie,  74  Wash.  486,  133  P.  1020, 
modified,  135  P.  821. 
219-58  Not  cured  by  charge  where 
it  is  doubtful  whether  jury  understood 
remarks  were  directed  to  them.  Hiller 
V.  Bank,  96  S.  C.  74,  79  S.  E.  899. 
219-59  Dornsife  v.  Ralston,  55  Or. 
254,  106  P.   13. 

Instruction   neutralized   by    subsequent 
admission    of    like    testimony.      Snyder! 


V.  Maxwell,  138  App.  Div.  621,  122  N. 
Y.  S.  876. 

221-62  Howard  f.  Power  Co.,  75 
Wash.  255,  134  P.  927. 
222-65  Loval  v.  Wolf  (Ala.),  60  S. 
298;  St.  Louis,  etc.  Ry.  Co.  r.  McCon- 
nell,  107  Ark.  .545,  156  S.  W.  1024;  Ly- 
man V.  S.,  90  Ark.  596,  119  S.  W.  1116; 
Hope  r.  Valente,  86  Conn.  301,  s5  A. 
541;  Wash.  etc.  Rv.  Co.  i'.  Cullember, 
39  App.  Cas.  (D.  ('.)  316;  Louisville  & 
N.  R.  Co.  V.  Stiles,  133  Ky.  786.  119  S. 
W.  786;  Slack  r.  Curry,  177  Mi.-h.  437, 
143  N.  W.  602;  Ward  r.  Cook,  15S  Mich. 
283,  122  N".  W.  785;  Sivertson  r.  Moor- 
head,  119  Minn.  467,  138  N.  W.  674; 
Wolf  gram  v.  Woodmen,  167  Mo.  App. 
220,  149  S.  W.  1167;  Waldrons  v.  Wells, 
84  N.  J.  L.  245,  86  A.  362;  Shoemaker 
r.  Express  Co.,  51  Pa.  Super.  284;  Zar- 
ate  v.  Villareal  (Tex.  Civ.),  155  S.  W. 
328;  Cooper  r.  Robischung  (Tex.  Civ.), 
155  S.  W.  1050;  Jaquith  i:  Worden,  73 
Wash  349,  132  P.  33;  Morehouse  c. 
Voight,  151  Wis.  580,  139  N.  W.  423. 
See  Story  v.  Green,  164  Cal.  768,  130 
P.  870. 

223-66  Error  in  striking  out  not 
fatal  if  other  direct  and  undisputed  evi- 
dence to  same  fact.  :Metzgcr  r.  .Man- 
love,  241  111.  113,  89  N.  E.  249;  Jack- 
son V.  R.  Co.,  161  Mich.  163,  125  N.  W. 
763. 

224-67  Prager  v.  Glanzer,  110  N.  T. 
S.  981. 

224-68  Lowe  r.  R.  Co.,  154  Cal.  573, 
98  P.  67S;  Self  ridge  r.  P.,  45  Colo.  27.J, 
100  P  591;  Osborn  r.  R.  Co.,  144  Mo. 
Apt)  119,  129  S.  W.  226;  Fallon  r.  Fal- 
lon HO  Minn.  213,  124  N.  W  994; 
Clague  V.  Co.,  84  Neb.  499.  121  N.  W 
570  See  Thompson  r.  Nat.  Bk.,  15- 
Kv.'  133,  153  S.  W.  205. 
225-69  ^^raryland,  etc.  R.  Co.  v. 
Brown.  109  Md.  304.  71  A.  1005  (sim- 
ilar testimony  unobjected  to');  Interna- 
tional, etc.  R.  Co.  V.  Flory  (Tex.  Civ.), 
118  S.  W.  1116.  ^,„ 

226-70  Vincent  r.  Co.,  85  Conn.  .)1J, 
84  A.  84;  Collins  v.  Co.,  54  Wash.  524, 
103  P.  798.  _ 

226-71  Toole  F.  Co.  r.  Ellis,  o  Ga. 
\i)p  '"'71,  63  S.  E.  55;  Peebles  r.  Co., 
'l43  Til.  App.  370;  S.  i\  Rohn,  140  Ta. 
640  119  N  W.  88;  Manchester  r.  Du^- 
ean,  75  N.  H.  33,  70  A.  1075;  Cable  P. 
Co.  f.  R.  Co.,  94  S.  C.  143,  77  S.  B. 
868 

227-72  P.  r.  Wieland.  10  Cal.  App. 
519    102  P.  828;  0 'Shaughunessy  v.  E. 
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Co.,  144  111.  App.  174;  S.  v.  Vanella, 
40  Mont.  326,  106  P.  364;  Boesen  V. 
H.  Co.,  S3  Neb.  378,  119  N.  W.  771. 
On  appeal  incompetent  evidence  disre- 
garded by  court  will  not  be  considered 
though  not  stricken.  Tuthill  V.  E.  Co., 
145  111.  App.  50. 

227-73  S.  V.  Sparks,  79  Kan.  548,  99 
P.  1130;  Smith  r.  E.,  155  Mich.  466, 
119  N.  W.  640;  Gaebler  v.  E.  Co.,  130 
App.  Div.  881,  n4  N.  Y.  S.  585.  Contra. 
Yazoo,  etc.  E.  Co.  v.  Eivers,  93  Miss. 
557,  46  S.  705;  Eubenstein  v.  Eadt, 
133  App.  Div.  57,  117  N.  Y.  S.  893 
(if  evidence  supported  by  charge  and 
effect  is  sought  to  be  cured  thereafter). 
Error  in  striking  out  cured  by  subse- 
quent reception  of  testimony  on  point 
"without  obieotion.  Fearon  v.  Mullins, 
38  Mont.  45,  98  P.  650. 
Directing  verdict  equivalent  to  striking 
out  evidence  of  defeated  party.  Bean 
V.  Co.,  40  Mont.  31,  104  P.  869. 
Instruction  to  disregard  cures  error  in 
refusing  to  strike.  Layne  v.  E.  Co., 
66  W.  Va.  607,  67  S.  E.  1103. 


SUPPLEMENTARY    PROCEEDINGS 

232-11  Examination  of  contents  of 
safe  deposit  box  standing  in  names  of 
debtor  and  another  not  compellable  in 
absence  of  evidence  as  to  what  they 
are.  Bhrich  v.  Eoot,  134  App.  Div.  432, 
119  N.  Y.  S'.  395. 

233-12  Examination  of  third  persons 
by  judgment  creditor  not  proper  after 
receiver  named.  Sorrentino  v.  Langlois, 
128   N.  Y.  S.   1003. 

234-22  Where  community  personal 
deficiency  judgment  obtained  in  fore- 
closure proceedings  husband  may  be  ex- 
amined as  to  non-confidential  communi- 
cations notwithstanding  wife's  objec- 
tions. Belknap  v.  Platter,  54  Wash.  1, 
103   P.   432. 

237-25     See  P.  v.  Hanbury,  145  N.  Y. 

S.  483,  af.  162  App.  Div.  337,  147  N. 
Y.  S.  851;  Smith  y.  Weed,  75  Wash. 
452,   134  P.  1070. 

Evidence  as  to  use  made  of  loan  ob- 
tained is  admissible  to  verify  the  truth 
of  the  schedule.  McCray  v.  Whitney 
(Ind.  App.),  104  N.  E.  979. 

238-30  Hubbard  v.  Lewis,  128  App. 
Div.  416,  112  N.  Y.  S.  1050. 


TAXATION 

258-5     Assessors   bound   by    evidence 
before  them.     P.  v.  Hall,  130  App.  Div, 
360,  114  N.  Y.  S.  511. 
258-7     Hillman  Land  &  Iron  Co.  V.  C, 

148  Ky.  331,  146  S.  W.  776. 
259-io     See  Riddle  v.  P.   Co.,  78  N. 
J.  L.  520,  74  A.  507;  Boque  v.  Laughlin, 

149  Wis.  271,  136  N.  W.  606. 
261-13  Nemaha  Val.  D.  Dist.  v. 
Skeen,  90  Neb.  510,  134  N.  W.  184. 
Burden  of  proving  exemption  is  upon 
the  party  claiming  it.  First  Congrega- 
tional Church  V.  Board,  254  111.  220,  98 
N.   E.  275. 

262-15  S.  V.  Co.,  162  Ala.  234,  50  S. 
366  (commissioner's  court  must  act  on 
evidence  before  it  regardless  of  re- 
turn). 

263-16  Holton  E.  Co.  v.  Board,  81 
Kan.  6,  105  P.  453;  Star  M.  Co.  V. 
Board  (Ky.),  125  S.  W.  1051. 
266-19  In  re  assessment,  225  Pa. 
272,  74  A.  65  (procedure  indicated).  See 
W.  U.  T.  Co.  V.  County,  80  Neb.  23,  117 
N.  W.  468. 

Affidavit  as  to  value  does  not  overcome 
presumptive  case  made  by  assessor's 
valuation.  Elmore  P.  Co.  v.  County, 
.55  Or.  218,  105  P.  898. 
"A  mere  opinion  of  the  owner  with 
reference  to  the  value  of  personal  prop- 
erty, unsupported  by  facts  or  circum- 
stances, and  coupled  with  evasive  an- 
swers as  to  the  quantity  and  market 
value  of  the  personal  property  in  ques- 
tion, while  worthy  of  consideration  by 
the  board  of  review,  cannot  be  held 
to  so  nullify  the  assessor's  valuation 
that  the  board  is  without  jurisdiction 
to  confirm  the  latter."  S.  v.  McPhee, 
149  Wis.  76,  135  N.  W.  470,  citing  State 
ex  rel.  Giroux  v.  Lien,  108  Wis.  316,  84 
N.  W.  422;  State  ex  rel.  Vilas  v.  Whar- 
ton, 117  Wis.  558,  94  N.  W.  359;  State 
ex  rel.  Stearns  Lumber  Co.  v.  Fisher, 
124  Wis.  271,  102  N.  W.  566;  State  ex 
rel.  Hines  Lumber  Co.  v.  Fisher,  129 
Wis.  57,  108  N.  W.  206;  State  ex  rel. 
Foster  Lumber  Oo.  v.  Williams,  123 
Wis.  61,  100  N.  W.  1048. 
Market  value  must  be  taken.  Porter 
r.  Langley  (Tex.  Civ.),  155  S.  W.  1042. 
269-22  California  D.  W.  Co.  V. 
County,  10  Cal.  App.  185,  101  P.  547. 
270-23  Sftate  must  show  return  of 
taxpayer  does  not  include  all  his  prop- 
erty. C.  V.  Co.,  135  Ky.  324,  122  S. 
W.  164. 
271-27    P.  V.  Purdy,  231  U.  S.  373, 
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34  Sup.  Ct.  114,  58  L.  cd.  274;  United 
G.  Mines  v.  County,  12  Ariz.  217,  100 
P.  774;  P.  r.  R.  Co.,  2.56  111.  626,  100 
N.  E.  187;  Collins  i\  Bd.  (la.),  138  N. 
W.  1095;  Holton  E.  Co.  v.  Board,  81 
Kan.  6,  105  P.  453;  Dixon  v.  Melton, 
137  Kv.  689,  126  S.  W.  358;  S.  r.  Nel- 
son, 116  Minn.  424,  133  X.  W.  1010; 
W.  U.  T,  Co.  I'.  County  (Neb.),  117  N. 
W.  468;  Bellows  F.  C.  Co.  v.  Walpole, 
76  N.  H.  384,  83  A.  95;  P.  v.  Conirs., 
196  N.  Y.  39,  89  N.  E.  581;  P.  r.  Board, 
202  N.  Y.  426,  95  X.  E.  754,  aff.  124 
N.  Y.  S.  1125,  aff.  119  N.  Y.  S.  925; 
People  V.  State  Board,  157  App.  Div. 
165,  142  N.  Y.  Supp.  180;  Yentriniglia 
V.  Eichner,  155  App.  Div.  236,  140  N 
Y.  S.  395;  Underwood  r.  Town,  152  N. 
C.  641,  68  S.  E.  147;  Washington  Counts 
V.  Marquis,  233  Pa.  552,  82  A.  756;  In 
re  Assessment,  225  Pa.  272,  74  A.  65; 
McKennon  r.  McFall,  127  Tenn.  393, 
155  S.  W.   158. 

An  internal  revenue  assessment  is 
prima  facie  evidence  of  amount  of  tax 
due.  U.  S.  Fidelity  &  G.  Co.  r.  U.  S., 
201  Fed.  91.  119  C.  C.  A.  429. 
Evidence  sufficient  to  cause  the  abate- 
ment of  a  tax.  Metropolitan  Bldp.  Co. 
V.  King  County,  64  Wash.  615,  117  P. 
495. 

273-28     Acts  of  officers  conclusive  on 
state  in  absence  of  statute.    S.  v.  Little, 
94   Ark.  217,  126  S.  W.  713. 
274-29     In    re    assessment,    225    Pa. 
272,  74  A.  65. 

274-30  Northern  P.  R.  Co.  v.  County, 
55  Wash.  108,  104  P.  178. 
Evidence  on  which  board  of  oqualij^a- 
tion  acted  will  not  be  considered  by 
court  on  question  of  value  of  iirojierty. 
Elmore  P.  Co.  r.  County,  55  Or.  21 S,  105 
P.  898. 

275-34     Boston,  etc.  Co.  v.  S.,  70  N. 
H.  515.  85  A.  616. 

Record  made  by  board  of  equalization 
conclusive  as  to  its  nctinn;  i>.'ir()l  evi- 
dence to  show  how  it  reat-liod  result  ar- 
rived at  inndmissible.  Nashville  U.  Co. 
V.  County,  89  .\rl<.  53,  115  S.  W.  936. 
Sale  price  of  property  persuasive  as  to 
value.  Rovnl  "NffL'.  Co.  r.  Board.  76 
N.  J.  L.  402,  70  A.  978. 
Undervaluation  of  other  properties  no 
cause  for  decreasing  valuation  of  that 
in  question.     Ibid. 

277-33     Tn    ]irosecution    for   non-pay- 
ment of  poll  tax  proof  of  levy  on  tax 
must  be  made.    Bluitt  r.  S.,  56  Tex.  Cr. 
525.  121   S.  W.  168. 
Notice  taken   of  city's  power  to  levy. 


assess  anil  collect  taxes  and  that  lien 
results  from  non  pavment  of  taxes. 
Miami  V.  Co.,  57  l^a."  366,  49  S.  55. 
277-36  See  Kiser  v.  McLean,  67  W. 
Va.  294,  67  S.  E.  725. 
278-39  Grand  assps«mient  list  inad- 
missible unless  statutory  notices  duly 
})osted.  Smith  v.  Stannard,  81  Vt.  319. 
70  A.  508. 

279-40  Parol  evidence  competent  to 
show  manner  in  which  ofTu-ors  obtained 
information  as  to  items  and  value  of 
estate  of  recusant  property  owner. 
Ibid. 

280-43  Atchison,  etc  P.  Co.  r.  Sulli- 
van, 173  Fed.  456,  97  ('.  C.  A.  1. 
Report  by  railroad  to  interstate  com- 
mission inadmissible  against  it,  if  made 
for  period  of  time  differing  from  that 
fixed  by  statute  governing  assessment 
property,     ibid. 

282-47  California  D.  W.  Co.  r. 
Cuuntv.  10  Cal.  App.  18.5,  101  P.  547; 
P.  V.  Tunnel  Co.,  263  111.  2.53,  104  N. 
E.  1016;  S.  r.  Clausen.  63  Wash.  535, 
116  P.  7;  S.  r.  Thompson,  151  Wis. 
184,  138  N.  W.  628. 
Invalidity  of  assessment  not  presumed. 
01(1  Kciiublii-  Min.  ('a.  r.  Ferry  Ciuiity. 
69  Wash.  (iOO,  125  P.  lolS;  BJaino.  etc. 
Min.  Co.  r.  Ferrv  County,  69  Wash. 
702.   125   P.   1021. ' 

2S3-48  P.  r.  Bourne,  242  111.  61,  89 
X.    K.   690. 

284-50     See  S.  r.  Co.,  Ill   Minn.  21, 
124    X.    W.    380;    P.    r.    Woodbury,    67 
Misc.  481,  12:'.   X.  Y.  S.  5'.t2. 
Burden    of    proof    cu    relator. — P.     r. 
Woodbury.   67    Misc.   481,   123   X.   Y.  S. 
592    (franchise).      And    see   P.    r.   State 
Brd.,  67  Misc.  474,  123  X.  Y.  S.  600. 
285-52     Pleailings  affect  applicability 
of  presum))tion.      Atchison,   etc.   R.   Co. 
r.  Sullivan.  173  Fed.  456.  97  C  C  A.  1. 
State  must  show  appurtenance  to  prop- 
erty   has    value   iji.lepen<lent    of   use    in 
connection    with    projierty    so    as   to   be 
sejaiati'Iv  taxable.     Hale  r.  County,  39 
Mont.   137.  101   P.  973. 
28G-53     Presumjition   of  payment  af- 
ter lajise  of  10  vears.     Graves  r.  Stone, 
7'"'   Wash.   382.   130   P.  369. 
286-55     P.  r.  Bourne,  242  111.  61,  89 
N.  K.  ''i'O. 

289-59  W.  U.  T.  Co.  c.  Trapp,  186 
Fed.  114;  P.  r.  Bourne,  su]ira:  P.  r. 
Co.,  23<^  Til.  279,  87  X.  E.  410. 
289-61  Where  a  surviving  partner 
brought  an  action  to  be  exempt  from 
taxes    on    property    located    in    another 
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county  the  commonwealth  could  intro- 
duce proof  of  omitted  assessable  prop- 
erty. C.  V.  Schmelz,  114  Va.  364,  76 
S.  E.  905. 

The  authority  of  the  town  clerk  calling 
the  meeting-  levying  the  tax  may  be 
inquired  into.  Cole  v.  Co.,  35  R.  I. 
511,  87  A.  307. 

291-6S  Agreement  by  former  mem- 
bers of  tribunal  to  sustain  assessments 
regardless  of  evidence  irrelevant  though 
some  of  its  members  yet  in  office.  Luf- 
kin  L.  &  L.  Co.  v.  Noble  (Tex.  Civ.), 
127   S.    W.   1093. 

291-66  De  jure  character  of  officer 
need  not  be  shown.  Greenville  v.  Blair, 
104  Me.  444,  72  A.  177. 
292-68  Singer  Mfg.  Co.  v.  Denver, 
46  Colo.  50,  103  P.  294;  Atwater  l?. 
O'Reilly,  81  Conn.  367,  71  A.  505; 
Oouaux  V.  Beaullieu,  123  La.  684,  49 
S.  285;  Greenville  v.  Blair,  104  Me.  444, 
72  A.  177. 

Not  applicable  as  to  jurisdictional  de- 
fects.    Foster  V.   Cattle  Co.,  123  Minn. 
273,  143   N.  W.   786. 
294-69     Columbus  v.   Bk.    (Ky.),   122 
S.  W.  835;  Rogers  v.  Gookin,  198  Mass. 
434,   85   N.   K   405;    McMahan    v.   Mor- 
gan  (Tex.  Civ.),  151  S.  W.  1123. 
Not  necessary  to   prove  the   order   of 
the    Commissioners    Court    making    the 
levy.       American     Lumber     Co.     v.     S. 
(Tex.  Civ.),  165  S.  W.  467. 
Presumption    of    sufficiency    of    notice 
overcome  by  producing  it  if  not  meet- 
ing requirements  of  statute;  thereafter 
burden    is    on    officers    to    show    other 
sufficient  notice  given.    Ward  v.  Wentz, 
130  Kv.  705,  113  S.  W.  892. 
295-70     Newton  T.  Co.  r.  Atwood,  77 
N.  J.  L.  141,  71  A.  110  (acted  on  proper 
proof). 

295-73  Value  of  land  presumed  at 
least  equal  to'  amount  invested  in  it. 
Smith  V.  Stephens,  173  Ind.  564,  91  N. 
E.  167. 

Boundaries  of  taxing  district  not  pre- 
Slimed  changed  pursuant  to  authority. 
Saranac  L.  &  T.  Co.  v.  Roberts,  195 
N.  Y.  303,  88  N.  E.  753. 
296-77  Peters  v.  Lohr,  24  S.  D.  605, 
124  N.  W.  853. 

297-83  P.  V.  R.  Co.,  249  111.  97,  94 
N.  E.  11;  Barber  A.  P.  Co.  v.  Brick 
Co.,  170  Mo.  App.  503,  156  S.  W.  749 
(tax  bills) ;  Hanson  i'.  Franklin,  19  N. 
D.  259,  123  N.  W.  386. 
300-85  Bowland  v.  Co.,  18  O.  Dec. 
126. 
302-91     Authority  of  the  town  clerk 


calling  the  meeting  levying  the  tax 
may  be  inquired  into.  Cole  V.  Co.,  33 
R.  I.  511,  87  A.  307. 
302-92  Insufficient  description.  Sears 
V.  Murdock,  59  Or.  211,  117  P.  305. 
308-4  Johnson  v.  Jones,  86  Vt.  167, 
83    A.    1085. 

Omission  of  other  non-exempt  property, 
immaterial  as  defense  to  action  to  col- 
lect tax,  Greenville  v.  Blair,  104  Me. 
444,  72  A.  177. 

308-5  Morrill  v.  Bentley  (la.),  126 
N.  W.  155;  Trenton  v.  Humel,  134  Mo. 
App.  595,  114  S.  W.  1131. 
310-6  Trustees  v.  Board,  242  111. 
477,  90  N.  E.  178;  P.  p.  Hospital,  238 
111.  137,  87  N.  E.  305;  S.  v.  Holcomb,  81 
Kan.  879,  106  P.  1030;  Boston  Lodge 
V.  Boston  (Mass.),  104  N.  E.  453;  Halo 
V.  County,  39  Mont.  137,  101  P.  973; 
St.  Paul's  Church  v.  Concord,  75  N.  H. 
420,  75  A.  531;  Kenyon  College  v. 
Schnably,  8  0.  N.  P.  (N.  S.)  160.  Comp. 
P.  V.  Raymond,  194  N.  Y.  189,  87  N. 
E.  90. 

In  action  to  collect  penalty  as  personal 
liability    burden    on    plaintiff    to    show 
defendant's    ownership    of    property    at 
time    in    issue.      Central    H.    Co.    v.    S. 
(Tex.  Civ.),   117  S.  W.  880. 
311-9     Hathaway  v.  Edwards,  42  Ind. 
App.  22,  85  N.  E.  28. 
313-14     Prima    facie    case    sustaining 
judgment  for  sale  of  land  made  by  in- 
troduction  of  verified   report   of  list   of 
delinquent  lands,   proof   of   its   publica- 
tion   and   notice    of  application.     P.   v. 
R.  Co.,  243  111.  221,  90  N.  E.  381. 
Ownership   of  land  shown   prima   facie 
bv    county    tax    rolls.      Matthewson    v. 
Hevel,  82' Kan.  134,  107  P.  768. 
314-15     In  re  Scott,  231  Pa.  311,  80 
A.    255;    Lehigh    &    Wilkes-Barre    Coal 
Co.  V.  Luzerne  Co.,  231  Pa.  481,  80  A. 
1093. 

317-21  Approval  of  assessment  roll 
cannot  be  collaterally  attacked  in  ac- 
tion to  confirm  title.  Yazoo,  etc.  Lum- 
ber Co.  V.  Eastland  (Miss.),  61  S.  597. 
320-29  Essery  v.  Bell,  18  Ont.  L.  R. 
76;  Doe  V.  Styles  (Ala.),  64  S.  345. 
Knauff  V.  Woodenware  Co.,  99  Ark.  137, 
137  S.  W.  823;  Bursey  v.  Lyon,  32  App. 
Cas.  (D.  C.)  231;  Borthwick  v.  John- 
son (Or.),  137  P.  784. 
321-30  Defendant  relying  on  tax 
certificate  issued  to  county  must  show 
compliance  with  all  jurisdictional  re- 
quirements; not  done  by  proving  deed 
bv  county  to  himself.  Dufur  V.  Healy, 
56  Or.  49,  107  P.  692. 
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321.33  Burks  v.  Cox,  149  Ky.  lOG, 
147  S.  W.   737.  ! 

Evidence  showing  jurisdictional  defects 
is  admissible.     Russell    v.   Di  Furia,  83 
Misc.  169,  145  N.  Y.  S.  640. 
324-40     Marr  v.  Kane,  133  La.  627, 
63  S.  246. 

Where  owner  was  prevented  from  pay- 
ing taxes  through  misinformation  of 
town  treasurer  a  preponderance  of  evi- 
dence is  necessary  to  establish  such 
claim.  Gould  v.  Killen,  152  Wis.  197, 
139  N.  W.  758. 

324-41  Roman  v.  Lentz  (Ala.),  58 
S.  438;  Boyer  r.  Gehaus,  19  Cal.  App. 
320,  125  P.  916. 

326-43  Stough  v.  Beeves,  42  Colo. 
432,  95  P.  958. 

327-44  Am.  B.  &  I.  Co.  v.  Hopkins, 
46  Colo.  460,  104  P.  1040  (absence  of 
proof  prima  facie  evidence  notice  not 
given). 

327-46     See  Compton  v.  Feldmark,  82 
N.  .T.  Eq.  112,  88  A.  174. 
327-48     Rexford    i:    Phillips,   159    N. 
C.  213,  74  S.  E.  337. 

328-50  Gardner  v.  Cherry,  51  Colo. 
150,    116  P.   1127. 

329-55  Lohr  v.  George,  65  W.  Va. 
241,   64   S.   E.   609. 

330-56  Lohr  r.  George,  65  W.  Va. 
241,  64  S.  E.  609. 

Grantee  of  purchaser  buying  at  fraudu- 
lent sale  must  show  he  is  good-faith 
purchaser  for  valuable  consideration. 
Lohr  r.  George,  supra. 
332-66  Empire  R.  etc.  v.  Langlev, 
23  Colo.  App.  49,  127  P.  451;  Brock  r. 
Satcholl,  130  La.  8.53,  58  S.  686;  Weld 
V.  Clarke,  209  Mass.  9,  95  N.  E.  651; 
Dunbar  v.  Lumb.  Co.,  102  Miss.  623, 
59  S.  852;  Rafferty  r.  Davis,  54  Or. 
77,  102  P.  305  (assignee  of  certificate); 
Timmerman  r.  McCullagh,  55  Wash. 
204,    104   P.   212. 

334-69  Gamble  r.  Andrews  (Ala.), 
65  S.  525;  McNair  v.  Bov,  163  N.  C. 
478,  79  S.  E.  966;  Clough  v.  Welsh,  22D 
Pa.  386,  78  A.  1000. 
334-71  Bender  v.  Bailey,  130  La.  341, 
57  S.   998. 

335-72  Defect  in  notice.  Lanning  v. 
Musser,  88  Neb.  418,  129  N.  W.  1022. 
336-75  Boswell  r.  Jordan  (Ark.), 
165  S.  W.  295;  Wilson  v.  Jarron,  23  Ida. 
563,  131   P.  12. 

337-77  Boswell  v.  Jordan  (Ark.), 
165  S.  W.  295. 

337-78  Papers  filed  out  of  regular 
order,  inadmissible.  Buffalo,  etc.  Co. 
V.  Co.,  121  N.  Y.  S.  900. 


338-80  Timmerman  f.  McCullagh, 
sujira  (recital  in  selling  officer's  re- 
turn). 

338-81  See  Upham  r.  Weisshaar,  23 
Colo.  App.  277,  128  P.  1129. 
34i)-85  ^^ute^ial  omission  from  rec- 
ord overcomes  its  effect  as  evidence. 
Ashenfelter  v.  Seiling,  141  la.  512,  119 
N.  AV.  984. 

340-86  Deed  to  plaintiff  and  testi- 
mony as  to  possession  of  premises  de- 
scribed sufficient  to  show  oi-cupation 
by  grantee.  Brimson  v.  Arnold,  230  111. 
495,  86  N.  E.  254. 

340-87  Harton  v.  Euslen  (Ala.),  62 
S.  696;  Parks  v.  Roth,  25  Colo.  App. 
296,  137  P.  76;  Shcesley  v.  Voorhees, 
24  Colo.  App.  428,  134  P.  lOOS;  Weld 
r.  Clarke,  209  Mass.  9,  95  N.  E.  fi51; 
Borthwick  v.  Johnson  (Or.),  137  P.  784; 
Zarate  v.  Villareal  (Tex.  Civ.),  155  S. 
W.  328;  Caretta  R.  Co.  V.  Fisher  (W. 
Va.),  81  S.  E.  710. 

Deed  received  without  objection,  prima 
facie  evidence.     St.  Paul,  etc  R.  Co.  v. 
Howard,  23  S.  D.  34,  119  N.  W.  10.32. 
342-88     Bursey    v.    Lyons,    32    App. 
Cas.  (D.  C.)  231. 

Presumptions  not  indulged  in  favor  of 
defective  tax  deed  not  recorded  at  least 
five  vears.  Grinstead  r.  Cooper,  77 
Kan.  778,  95  P.  401;  Jackson  r.  Mc- 
Carron,  77  Kan.  776,  95  P.  402. 
343-89  Vandermuelen  r.  Burwell,  22 
Colo.  App.  486,  125  P.  131. 
344-94  :Moss  T.  Co.  r.  Myers  (Ky.), 
116  S.  W.  255. 

345-95  State  Board  of  Education  v. 
Rcmick  (N.  C),  76  S.  E.  627. 
Where  tax  deed  hail  boon  recorded  five 
years  every  presumption  will  be  in- 
dulged to  sustain  it.  Gibson  r.  Rea,  89 
Kan.  714,  132  P.  1006. 
346-96  Peterson  r.  Tnv.  Co.,  115 
Minn.  333,  132  X.  W.  273;  Miller  V. 
Keaton,  236  Mo.  694,  139  S.  W.  158; 
State  B.  Education  r.  Remick  (N.  C), 
76  S.  E.  627;  Person  r.  Roberts  (N.  C.), 
74  S.  E.  322;  S.  r.  King.  64  W.  Va.  546, 
63  S.  E.  468. 

346-97  Louisiana  Land  Co.  c.  Blake- 
wood,  131  La.  539,  59  S.  984. 
346-98  ^fanev  r.  Dennison  (Ark.), 
163  S.  W.  7S3:  .Tacks  V.  Co..  90  Ark.  548, 
120  S.  W.  142;  Allen  v.  Phillips,  87 
Ark.  185.  112  S.  W.  403;  Bolton  r. 
Bennett.  56  Colo.  507.  138  P.  761;  Lam- 
bert V.  Scott.  53  Colo.  357.  127  P.  142; 
Gibson  r.  Foster,  24  Colo.  App.  434.  135 
P.  121;  Pelton  r.  Muntzing.  24  Colo. 
App.  1,  131  P.  281;  Shomaker  r.  Beits 
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Co.,  64  Fla.  466,  60  S.  117;  Armstrong 
V.  Jarron,  21  Ida.  747,  125  P.  170;  Vour- 
nazos  r.  Glos,  263  111.  314,  104  N.  E. 
1053;  Henderson  v.  Bivens,  50  Ind.  App. 
384,  08  N.  E.  421;  Bivens  v.  Hender- 
son, 42  Ind.  App.  562,  86  N.  E.  426; 
Saum  V.  Dewey,  84  Kan.  811,  115  P. 
570;  Norgress  v.  Schwing,  128  La.  1040, 
55  S.  667;  McMahon  v.  Crean,  109  Md. 
652,  71  A.  995;  Mitchell  V.  Tubb 
(Miss.),  65  S.  216;  Bingham  v.  Koll- 
man,  256  Mo.  573,  165  S.  W.  1097; 
Williams  v.  Sands,  251  Mo.  147,  158  S. 
"W.  47;  Cromwell  V.  Nichols,  155  App. 
Div.  905,  139  N.  Y.  S.  1051;  Clinton  v. 
Krull.  125  App.  Div.  157,  111  N.  Y.  S. 
105;  Bandow  v.  Wolven,  23  S.  D.  124, 
120  N.  W.  881;  Tacoma  G.  &  E.  L.  Co. 
V.  Pauley,  49  Wash.  562,  95  P.  1103. 
See  Williams  v.  Hall,  87  Kan.  63,  123 
P.  739. 

Presumed  tax  deeds  in  prescribed  form 
Strange  V.  Co.,  136  Wis.  516,  117  N. 
W.   1023. 

349-99  Allen  v.  Phillips,  87  Ark. 
185,  112  S.  W.  403;  Smith  v.  Furlong, 
160  Cal.  522,  117  P.  527;  Sullenger  v. 
Baeeher  (Ind.  App.),  101  N.  E.  517; 
Hatler  v.  Hatler,  153  Ky.  93,  154  S.  W. 
390;  Gallatin  r.  Land  Co.,  89  Neb.  235, 
131  N.  W.  224;  Dawson  v.  Anderson, 
38  Okla.  167,  132  P.  666;  Bexford  v. 
Phillips,  159  N.  C.  213,  74  S.  E.  337; 
Harter  v.  Cone,  59  Or.  43,  115  P.  1070; 
Puget  Sound  Nat.  Bk.  v.  Biswanger,  59 
Wash.  134,  109  P.  327. 
Where  tax  deed  is  attacked  for  non- 
compliance with  condition  precedent  to 
notice.  'McNair  v.  Boyd,  163  N.  C.  478, 
79  S.  E.  966. 

A  paper  reciting  receipt  of  taxes  and 
signed  by  the  clerk  is  not  sufficient  to 
show  that  the  land  had  been  sold  for 
taxes.  McClanahan  v.  Brown,  157  Ky. 
450,  163  S.  W.  467. 

350-1  St.  Bd.  of  Education  r.  Kem- 
ick  (N.  C),  76  N.  E.  627. 
351-3  It  was  not  intended  by  the 
Kentucky  statute  *'that  in  an  action 
of  ejectment  or  of  trespass  to  try  title 
or  to  quiet  title  beween  him  and  a 
third  party,  not  the  taxpayer  or  claim- 
ing through  the  taxpayer,  that  the  sher- 
iff's deed  should  be  prima  facie  evi- 
dence of  title,  either  of  record  or  by 
adverse  possession,  in  the  person  in 
whose  name  the  property  was  sold,  and 
thus  render  it  unnecessary  in  such  an 
action  to  prove  title  in  him.  On  the 
contrary,  in  such  an  action,  it  is  still 
necessary    to    prove    in    the    taxpayer 


either  a  title  of  record  or  by  adverse 

possession.  Having  proven  such  title 
in  the  taxpayer,  all  that  then  remains 
is  to  introduce  the  tax  deed.  This  will 
be  prima  facie  evidence  of  title  in  the 
purchaser  by  virtue  of  the  tax  pro- 
ceedings." Burks  V.  Cox,  149  Ky.  106, 
147  S.  W.  737. 

352-5  Parks  f.  Roth,  25  Colo.  App. 
296,  127  P.  76;  Eaches  v.  Johnston,  46 
Colo.  457,  104  P.  940;  Empire  Eanch  & 
Cattle  Co.  V.  Coldren,  51  Colo.  115,  117 
P.  1005. 

Admissible  to  show  common  source  of 
title.— Skov  V.  Coffin  (Tex.  Civ.),  137 
9.  W.  450. 

354-9  "The  manifest  purpose  of  this 
section  [Ky.  St.,  §4030]  was  to  change 
the  burden  of  proof,  which  was  form- 
erly upon  the  purchaser  at  the  tax 
sale,  and  impose  upon  the  taxpayer  the 
burden  of  proving  some  fatal  irregu- 
larity in  the  tax  proceedings.  There- 
fore all  that  is  necessary  on  the  part 
of  the  purchaser  in  a  contest  between 
him  and  the  taxpayer,  or  any  one  hold- 
ing under  the  taxpayer,  is  to  introduce 
the  tax  deed.  This  makes  out  a  prima 
facie  case  of  title  in  him  by  virtue  of 
the  tax  proceedings,  and  it  then  de- 
volves upon  the  taxpayer,  or  one  claim- 
ing through  him,  to  show  such  irregu- 
larities in  the  tax  proceedings  as  will 
avoid  the  sale.  By  such  proceedings 
the  purchaser  acquires  the  title  of  the 
taxpayer,  whatever  it  may  be.  Hus- 
bands r.  Polivick,  128  Ky.  652,  96  S. 
W.  825,  29  Kv.  Law.  Eep.  890. ' '  Burks 
r.  Cox,  149  Ky.  106,  147  S.  W.  737. 
355-14  Conclusive  against  state  as 
to  title  of  grantee  in  tax  deed.  S.  v. 
Co.,  64  W.  Va.  673,  63  S.  E.  372;  S.  V. 
Snyder,  64  W.  Va.  659,  63  S.  E.  385. 
356-15  Henderson  v.  De  Turk,  164 
Cal.  296,  128  P.  747;  Cullen  v.  T.  Co., 
47  Mont.  513,  134  P.  302;  Cornelius  V. 
Ferguson,  23  S.  D.  187,  121  N.  W.  91. 
359-18  Warden  v.  Broome,  9  Cal. 
App.  172,  98  P.  252. 
360-30  Cone  v.  Lauer,  115  N.  Y.  S. 
644. 

360-22  Presumption  of  payment 
from  lapse  of  time  and  destruction  of 
records.  Surghenor  V.  Ayers  (Tex. 
Civ.).  139  S.  W.  28. 

Evidence  sufficient. — Knauff  v.  Wooden- 
ware  Co.,  99  Ark.  137,  137  S.  W.  823. 
360-33    Leary    v.    Jersey    City,    189 
Fed.  419. 
Payment  of  taxes  when  due,  presumed. 
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Kirehner  v.  Board,  141  la.  43,  11 S  N. 
"W.  51. 

362-27  Parol  proof  of  payment  on 
lands  not  returned  for  taxation,  not 
convincing.  Lofton  v.  Miller,  55  Tex. 
Civ.  253,  lis  S.  W.  911. 
Bona  fide  attempt  to  pay,  frustrated 
by  mistake  or  fault  of  odicer,  equiva- 
lent to  payment.  Seroggin  v.  Ridling, 
92  Ark.  G30,  121  S.  W.  1053. 
363-29  Certificate  by  county  clerk 
prima  facie  evidence  of  non-payment 
of  taxes.  Brockway  v.  McClun,  243  111. 
196,  90  N.  E.  374. 

Proof  of  payment  of  city  taxes  no  evi- 
dence of  ])avment  of  other  taxes.  S.  V. 
Quillen  (Tex.  Civ.),  115  S.  W.  660. 
364-30  Despard  v.  Pearcy,  65  "W. 
Va.  140,  63  S.  E.  871;  Bumgarner  l\ 
First  Nat.  Bk.,  70  W.  Va.  787,  74  S. 
E.   996. 

368-39  Louisiana  Land  Co.  v.  Blake- 
wood,  131  La.  539,  59  S.  984. 
368-40  Cumberland  T.  &  T.  Co.  v. 
Calhoun,  151  Ky.  241,  151  S.  W.  659; 
Lancaster  Sea  B.  Imp.  Co.  v.  City  of 
New  York,  161  App.  Div.  469,  146  N. 
Y.  S.  734;  St.  Paul,  etc.  R.  Co.  r.  How- 
ard, 23  S.  D.  34,  119  N.  W.  1032  (to 
show  property  taxable  under  special 
law). 

In  Kentucky  owner  must,  in  order  to 
defeat  tax  title,  show  defect  in  pro- 
ceedings; rule  formerly  prevailing  hav- 
ing been  changed  by  statute.  Hamil- 
ton V.  Steele  (Ky.),  117  S.  W.  378. 
369-41  If  power  to  tax  rests  upon 
precedent  condition  burden  on  pulalic 
to  show  performance.  Masonic  E.  &  C. 
Tr.  V.  Boston,  201  Mass.  320.  87  N.  E. 
602. 

If  presumption  of  regularity  overcome 
by  taxpayer  burden  on  party  relying 
on  such  presumption  to  sustain  it. 
Starks  v.  Sawver,  56  Fla.  596.  47  S. 
513. 

369-42  Great  Northern  TJ.  Co.  r. 
County,  54  Wash.  23,  102  P.  881. 
Action  of  state  board  conclusive  as  to 
valuation,  but  not  as  to  property  assess- 
able. Board  r.  Johnson,  173  Ind.  76, 
89  N.  E.  590.  Sec  Cleveland,  etc.»R. 
Co.  i\  Ensley,  44  Ind.  App.  538,  89  N. 
E.  607. 

Double  taxation  riot  presumed  intended 
bv  legislature.  Newport  r.  Fitzer,  131 
Kv.  544.  115  S.  W.  742.  No  presump- 
tion in  favor  of  it.  S.  r.  R.  Co.,  215 
Mo.  479,  114  S.  W.  956. 
370-44  California  D.  W.  Co.  9. 
Countv,   10   Cal.  App.   185,  101  P.  547; 


Glenn  v.  Stewart,  78  Kan.  COS,  97  P. 
803;  Masonic  E.  &  C.  Tru«t  v.  Boston, 
supra;  (Jihson  v.  Pekarek,  25  S.  1).  2S1, 
126  N.   W.  597. 

No  presvunption  in  favor  of  territorial 
jurisdiction  of  assessor  because  lands 
are  described  on  his  roll.  Martin  v. 
Wliite,  53  Or.  319,  100  P.  290. 
371-47  Fifth  Ave.  Coach  Co.  v.  S., 
131  N.  Y.  S.  62. 

373-53  Whitford,  Bartlett  &  Co.  t\ 
Clarke.  .".:;  R.  1.  331,  SO  A.  257. 
Involuntary  payment. — Brenner  r.  Citv, 
160  fal.  72.  116  P.  397;  Ottawa  Uni- 
versitv  r.  Stratton,  So  Kan.  246,  116  P 
892. 

377-66  Assessors  may  give  testi- 
mony explanatorv  of  schedules.  War- 
ner r.  Campbell.  '23S  111.  630,  87  N.  E 
853. 


TELEGRAPHS  AND  TELEPHONES 
Injury  to  credit,  441-4. 
402-2  Salinger  r.  Co.,  147  la.  4S4, 
126  N.  W.  362;  Wells  v.  T.  Co.,  144  la. 
605.  123  N.  W.  371  (sending  forged 
message);  Postal  T.-C.  Co.  i\  Co..  102 
Tex.  148,  114  S.  W.  98. 
402-3  W.  U.  T.  Co.  t\  Crowlev.  158 
Ala.  583,  48  S.  381;  W.  U.  T.  Co.  v. 
Long,  90  Ark.  203.  118  S.  W.  405; 
So.  Bell  Tel.  &  T.  Co.  r.  Glawson,  140 
Ga.  507.  79  S.  E.  136;  13  Ga.  App. 
520,  79  S.  E.  488;  Hauser  r.  Co..  150  N. 
C.  557,  64  S.  E.  503;  Thompson  r.  Reed, 
29  S.  D.  85,  1.35  X.  W.  679;  W.  U.  T. 
Co.  r.  Hudson,  56  Tex.  Civ.  238,  120  S. 
W.   1112. 

Consciousness  of  person  very  ill.  ]> re- 
sumed, lionce  jdaintitV  ne<>d  not  show 
that  person  whom  hp  might  have  seen 
but  for  defendant's  negligence  would 
have  been  conscious  at  time  ho  co\ild 
have  reached  her.  W.  U.  T.  Co.  r. 
Hughey.  .55  Tex.  Civ.  403.  118  S.  W. 
1130. 

402-4  Defendant  must  prove  special 
contract.  Postal  T.-C.  Co.  r.  Harriss. 
56  Tex.  Civ.  105,  121  S.  W.  35''. 
403-e  Afclnturf  r.  Co.,  81  Kan.  476. 
106  P.  282;  Oxner  v.  Co.,  82  S.  0.  510, 
63  S.  E.  545. 

Presumption  of  wilful  negligence  aris- 
ing from  long  delav  in  <lclivering  mes- 
sage (Young'  r.  Co..  65  S.  C.  93.  43  S. 
E.  448)  exjdained  by  evidence  showing 
efforts  to  deliver.  Lewis  r.  Co..  84  S. 
C.  54,  65  S.  E.  941;  Glenn  r.  Co.,  84 
S.  C.  155,  65  S.  E.  1024. 
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Limitation  of  liability. — Unless  plain- 
tiff adndts  existence  of  stipulation  lim- 
iting defendant's  liability  latter  must 
establish  it.  Postal  T.-C.  Co.  v.  Harriss, 
56  Tex.  Civ.  105,  122  S.  W.  891. 
404-7  Lewis  v.  Co.,  84  S.  C.  54,  65 
S.  E.  941;  S.  W.  Tel.  Co.  r.  Thompson 
(Tex.  Civ.),  157  S.  W.  1185. 
405-8  A  messenger  sent  to  receive  a 
message  is  prima  facie  an  agent  of  the 
company.  Alexander  V.  Tel.  Co.,  158 
N.  C.  473,  74  S.  E.  449. 
406-11  Payment  provable  by  direct 
testimony  in  connection  with  evidence 
showing  message  marked  "paid."  W. 
U.  T.  Co.  V.  Saunders,  164  Ala.  234,  51 
S.  176. 

407-13     W.  U.  T.  Qo.  v.  Louisell,  161 
Ala.  231,  50  S.  87;   Oobb  v.  Co.,  85  S. 
C.  430,  67  S.  E.  549. 
Evidence  held  insufficient  to  show  un- 
reasonable   delay.      Marquette    v.    Tel. 
Co.,  153  N.   C.  i56,  69  S.  E.  73. 
407-14    W.   V.   T.    Co.    y.   Webb,   98 
Ark.  87,  135  S.  W.  366;  Brown  V.  Oo., 
85  S.  C.  495,  67  S.  E.  146. 
See   Western   Union   Tel.   Co.  V.  Glenn 
(Tex.  Civ.),  156  S.  W.  1116. 
Proof  that  a  telegram  was  not  delivered 
is   prima   facie   i>roof   it   was   not    sent 
out.      Hewitt    i\    W.    U.    Tel.    Co.,    172 
Mo.  App.  272,  157  S.  W.  827. 
408-16     Proof    message    duly    mailed 
to  addressee  raises  presumption  he   re- 
ceived  it;    denial   of  its  receipt   raises 
presumption  not  mailed.     Glenn  v.  Co., 
supra. 

408-17  W.  U.  T.  Co.  V.  Bennett,  3 
Ala.  App.  275,  57  S.  87;  Jackson  v.  W. 
U.  Tel.  Co.,  174  Mo.  App.  70,  156  S. 
W.  801 ;  Lew  Bros.  v.  W.  U.  T.  Co.,  39' 
Okla.  416,  135  P.  423. 
411-23  W.  U.  T.  Co.  V.  Ivy,  177 
Fed.  63,  100  C.  C.  A.  481;  Seddon  v.  Co., 
146  la.  743,  126  N.  W.  969;  W.  U.  T. 
Co.  V.  Elliott,  131  Ky.  340,  115  S.  W. 
228;  Cameron  v.  Tel.  Co.,  90  S.  C.  503, 
74  S'.  E.  929;  Glenn  f.  T.  Co.,  84  S.  C. 
155,  65  S.  E.  1024;  Baker  v.  Co.,  84  S. 
C.  477,  66  S.  E.  182,  87  S.  C.  174,  69 
S.  E.  151;  Lothian  v.  Co.,  25  S.  D. 
319,  126  N.  W.  621;  West.  V.  T.  Co.  v. 
Glenn  (Tex.  Civ.),  156  S.  W.  1116;  Pos- 
tal T.-C.  Co.  V.  Smith  (Tex.  Civ.),  124 
S.  W.  733.  See  W.  U.  T.  Oo.  V.  Bodkin, 
79  Kan.  792,  101  P.  652. 
Presumption  does  not  arise  unless 
plaintiff  shows  some  one  was  at  place 
designated  for  delivi,/y  to  receive  mes- 
sage. W.  U.  T.  Co.  V.  Sullivan,  82  0. 
St.  14,  91  N.  E.  867. 


Burden  of  excusing  delay  is  on  defend- 
ant. Western  U.  Tel.  Co.  v.  Hearn 
(Ark.),  161  S.  W.  1025. 
Telegraph  company  must  exercise  due 
diligence  tO'  deliver  a  message  promptly. 
Western  U.  Tel.  Co.  f.  Johnson  (Tex. 
Civ.),  164  S.  W.  903. 
A  delay  of  4  hours  is  some  evidence  of 
negligence.  Poe  v.  W.  U.  Tel.  Co.,  160 
N.  C.  315,  76  S.  E.  81. 

412-25     Robertson    v.    Co.,    95   S.    C. 

356,  78  S.  E.  977. 

412-26     W.  U.  T.  Co.  V.  Benson,  159 

Ala.   254,  48   S.  712. 
412-27     See  Stewart  v.  Tel.  Co.  (Tex. 
Civ.),  158  S.  W.  1034.     Contra.    W.  U. 
T.  Co.  V.  Price,  137  Ky.  578,  126  S.  W. 
1100. 

The  fact  that  brother  of  plaintiff  had 
told  defendant's  agent  how  he  could 
be  reached  by  telephone  is  admissible 
when  reply  came  after  ofiice  hours. 
Western  Tel.  Co.  v.  Johnson  (Tex.  Civ.), 
164  S.  W.  903. 

413-28  W.  U.  T.  Co.  V.  Elliott,  131 
Ky.  340,  115  S.  W.  228. 
414-33  Strauss  r.  Co.,  83  S.  C.  22, 
64  S.  E.  913  (omission  of  street  and 
number  insufficient). 
A  long  unexplained  delay  is  some  evi- 
dence of  a  reckless  or  wanton  disregard 
of  duty.  Ogilvie  v.  T.  Co.,  83  S.  C.  8, 
64  S.  E.  860. 

Evidence  of  long  delay  in  delivery, 
without  affirmative  showing  of  effort 
to  deliver,  tends  to  show  wilfulness. 
Baker  v.  Co.,  84  S.  C.  477,  66  S.  E.  182. 
415-34  W.  U.  T.  Co.  v.  Crowley,  158 
Ala.  5S3,  48  S.  381;  Bailey  v.  Co.,  150 
N.  C.  316,  63  S.  E.  1044;  Martin  v. 
Co.,  81  S.  C.  432,  62  S.  E.  833  (shown 
addressee's  name  in  directory  usually 
relied  on  by  defendant's  agent,  ad- 
dressee's residence  known  to  mail  car- 
rier). Such  evidence  met  by  testimony 
showing  use  of  other  means  to  find 
plaintiff's  address.  W.  U.  T.  Co.  v. 
Soekwell,  91  Ark.  475,  121  S.  W.  1046. 
416-36  Condition  of  wires  over 
which  necegsary  for  message  to  go 
shown  if  not  result  of  defendant's  neg- 
ligence. Baker  v.  Co.,  84  S.  C.  477,  66 
S.   E.   182. 

Existence  of  telephone  connection  be- 
tween plaintiff's  residence  and  defend- 
ant's office  and  fact  defendant  had  fre- 
quently sent  messages  to  plaintiff  by 
telephone  shown  where  claimed  oper- 
ator did  not  know  plaintiff's  residence. 
W.  U.  T.  Co.  V.  Hill,  163  Air..  18,  50 
S.  248. 
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417-37  W.  U.  T.  Co.  v.  West,  165 
Ala.  399,  51  S.  740;  W.  U.  T.  Co.  v. 
Brasher,  l.SG  Ky.  485,  124  S.  W.  788. 
Declarations  of  agent  competent  to  ex- 
cuse person  desiring  to  send  message 
from  employing  other  means  to  com- 
municate with  plaintiff.  Southwestern 
T.  &  T.  Co.  f.  Owens  (Tex.  Civ.),  116 
S.  W.   89. 

Notation  on  message  of  time  sent,  com- 
petent. W.  U.  T.  Co.  r.  Merritt,  55 
Pla.  462,  46  S.  1024. 
418-38  Where  addressee  of  telegrams 
while  seeking  information  as  to  non- 
delivery of  the  telegrams  has  a  con- 
versation with  a  messenger  who  had 
the  telegrams,  such  conversation  is 
admissible.  West.  U.  Tel.  Co.  v.  Wal- 
ters (Miss.),  63  S.  194. 
Efforts  made  liy  third  party  before 
message  sent  to  find  addressee  cannot 
"be  shown  by  defendant.  W.  IT.  T.  Co. 
t\  Brashear,  136  Ky.  485,  124  S.  W. 
788. 

418-39  W.  U.  T.  Co.  v.  West,  165 
Ala.  399,  51  S.  740;  W.  U.  T.  Co.  v. 
Erwin  (Tex.  Civ.),  147  S.  W.  607;  S. 
W.  T.  Co.  V.  Gehring  (Tex.  Civ.),  137  S. 
W.  754.  See  W.  IT.  T.  Co.  v.  Griffin, 
92  Ark.  219,  122  S.  W.  489. 
Failure  of  transmitting  agent  to  inform 
sender  office  to  wiiich  message  ad- 
dressed not  night  office,  decisive.  W. 
TT.  T.  Co.  V.  Harris,  91  Ark.  602,  121  S. 
W.   1051. 

418-40  See  HolHngsworth  v.  Co.,  82 
Kan.  472,  108  P.  807;  W.  U.  T.  Co.  v. 
ITiller,  93  Miss.  658,  47  S.  377. 
418-45  W.  U.  T.  Co.  v.  Crowlev,  158 
Ala.  583,  48  S.  381;  Cordell  t.  Co.,  149 
N.  C.  402,  63  S.  E.  71. 
419-47  If  message  for  one  addressed 
care  of  another,  competent  to  show 
seasonably  received  by  former  if 
promptly  delivered  to  latter.  W.  U. 
T.  Co.  V.  Shofner,  87  Ark.  303,  112  S. 
W.   751. 

419-48  Tully  i\  Co.,  141  111.  App. 
312;  Cobb  r.  Co.,  85  S.  C.  430,  67  S.  E. 
549. 

Knowledge  of  sender  of  facts  connected 
with  message  shown  to  prove  what  ac- 
tion would  probably  have  been  if  mes- 
sage delivered.  W.  IT.  T.  Co.  r.  Powell, 
54  Tex.  Civ.  466,  118  S.  W.  226. 
Communications  from  addressee  to 
sender,  admissible.  Postal  T.-C.  Co.  v. 
Harriss.  56  Tex.  Civ.  10.5,  121  S.  W.  358. 
420-49  W.  U.  T.  Co.  r.  Mc^forris. 
158  Ala.  563.  48  S.  349;  f1\st.  in  Same  r 
Crowley,  158  Ala.  583,  48  S.  381;  Sed- 


don  V.  Co.,  146  la.  743.  126  X.  W.  TGD 
(closeness  of  relationshiit  with  deced- 
ent to  lauso  suffering);  Slaughter  f. 
Co.  (Tex.  Civ.),  112  S.  W.  688. 
Prima  facie  case  made  to  show  plaintiff 
would  have  rea(died  destination  in  time 
by  jiroof  of  train  schedules,  without 
negativing  contiiiirencies.  W.  V.  T.  Co. 
V.  Shofner,  87  Ark.  303,  112  S.  W.  751. 
Evidence  sufficient. — W.  IT.  T.  Co.  v. 
Bickerstaff,  100  Ark.  1,  138  S.  W.  997. 
420-50  IToller  r.  Co.,  149  X.  C.  336, 
63  S.  E.  92. 

Plaintiff  must  show  defendant's  knowl- 
edge of  facts  or  circiinistances  imposing 
sjiecial  liability.  Hildreth  t\  Co.,  56 
Fla.  387,  47  S.  <!20. 

Mitigation  of  damages. — W.  V.  T.  Co. 
r.  Ivy,  102  Ark.  24().  143  S.  W.  1078. 

422-52     See  McTnturf  r.  Co.,  81  Kan. 

476,  100  P.  282, 

423-54     W.  r.  T.  Co.  r.  Sullivan,  S2 

0.  St.  14,  91  N.  E.  807;  El  Paso.  etc. 
R.  Co.  r.  Sawver,  .54  Tex.  Civ.  3s7.  119 
S.  W.   110. 

424-5G     Marriott  r  Co.,  84  Neb.  443, 

121    X.   W.  241;   Cordell   r.   Co.,   149   X. 

r.  402,  03  S.  E.  71. 

425-57     W.    IT.    T.    Co.    v.    Rus.sell,    4 

Ala.  App.  485.  58  S.  938. 

427-59     Veitch    r.    Tel.    Co..    6    Ala. 

App.   328,   59   S.   352;    W.   U.   T.    Co.    r. 

Merritt.  .55  Fla.  462.  46  S.  1024. 

428-60     Guilford    r.  T.   Co.,   163   Ala. 

1,  50  S.  112;  W.  r.  T.  Co.  r.  Peagler, 
103  Ala.  38.  50  S.  913;  W.  U.  T.  Co.  r. 
Oastler.  90  Ark.  208,  119  S.  W.  285; 
Same  r.  Merritt.  .55  Fla.  402,  46  S.  1024; 
Illinois  S.  &  R.  Co.  r.  Co.,  146  111.  App. 
1(>3;  W.  U.  T.  Co.  r.  Glover.  138  Ky. 
500,  128  S.  W.  587;  Clark  M.  Co.  r. 
Co.,  152  N.  C.  157,  67  S.  E.  329;  Holler 
V.  T.  Co.,  149  X.  C.  336.  63  S.  E.  92; 
W.  IT.  T.  Co.  r.  Sullivan,  82  O.  St.  14, 
91  X.  E.  807;  Clio  G.  Co.  V.  Co.,  82 
S  C.  405,  64  S.  E.  426;  W.  IT.  T.  Co.  r. 
Kibble,  53  Tex.  Civ.  222,  115  S.  W. 
643;  Postal  T.  C.  Co.  F.  Const.  Co. 
(Tex.').  114  S.  W.  98. 

428-61  Postal  T.-C.  Co.  r.  Co..  13« 
Kv.  S13.  122  S.  W.  852;  Same  r.  Smith 
(Tex.  Civ.),  124  S.  W.  733. 
429-62  A>itch  r.  Tel.  Co.,  6  Ala. 
Appi.  328,  59  S.  352;  W.  U.  T.  Co.  r. 
Xorthcutt,  158  Aln.  .5.39.  48  S.  553; 
Same  r.  Co.,  24  Okla.  53.5.  103  P.  717 
(operator  familiar  with  code  used). 
429-64  Postal  T.-C.  Co.  r.  Co..  13fi 
Kv.  843.  122  S.  W.  8.52;  Marriott  C. 
Co  84  Xeb.  443,  121  X.  W.  241;  Baker 
r.  Co.,  84  S.  C.  477,  66  S.  E.  182. 
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Giving  notice  of  special  circumstances 

outside  message  must  be  pleaded.  Fass 
V.  Co.,  82  S.  C.  461,  64  S.  E.  2.35. 
Relations  existing  between  sender  and 
sendee,  understanding  concerning  send- 
ing of  message  and  conduct  of  sendee 
on  learning  message  incorrectly  trans- 
mitted, shown.  Williamson  v.  Co.,  151 
N.  C.  223,  65  S.  E.  974. 
430-66  W.  U.  T.  Co.  y.  West,  165 
Ala.  399,  51  S.  740;  Postal  T.  Co.  v. 
Beal,  159  Ala.  249,  48  S.  676;  W,  U. 
T.  Co.  V.  Griffin,  92  Ark.  219,  122  S.  W. 
489;  W.  U.  T.  Co.  v.  Askew,  92  Ark. 
133,  122  S.  W,  107;  Wells  -v.  Co.,  144  la. 
605,  123  N.  W.  371;  W.  U.  T.  Co.  v. 
Bodkin,  79  Kan.  792,  101  P.  652;  Dun- 
can V.  Co.,  93  Miss.  500,  47  S.  552; 
Williamson  v.  T.  Co.,  151  N.  C.  223, 
65  S.  E.  974;  Battle  v.  Co.,  151  N.  C. 
629,  66  S.  E.  661;  Pierson  v.  T.  Co., 
150  N.  C.  559,  64  S.  E.  577;  Sliaw  v. 
Co.,  151  N.  C.  638,  66  S.  E.  668;  Baker 
•A  T.  Co.,  84  S.  0.  477,  66  S.  E.  182; 
Fass  V.  Co.,  82  S.  C.  461,  64  S.  E.  235; 
W.  U.  T.  Co.  V.  Eobertson  (Tex.  Civ.), 
126  S.  W.  629;  Postal  T.-C.  Co.  v.  Smith 
(Tex.  Civ.),  124  S.  W.  733;  W.  U.  T. 
Co.  t\  Williams,  57  Tex.  Civ.  267,  122 
S.  W.  280. 

Relationship  of  addressee  and  decedent 
need  not  appear  on  face  of  message. 
Seddon  v.  Co.,  146  la.  743,  126  N.  W. 
969. 

In  Western  Union  Tel.  Co.  r.  Russell, 
4  Ala.  App.  485,  58  S.  938,  it  was 
pointed  out  that  "the  words  of  the 
message  showed  plainly  enough  that  the 
subject  of  it  was  a  matter  of  serious 
concern  to  both  parties  to  the  communi- 
cation." 

431-68     Cordell  v.  T.  Co.,  149  N.  C. 

402,    63    S.    E.    71    (the   unusual    efforts 

made   to   send   a   message) ;   Williamson 

V.    Co.,    151    N.    C.    223,    65   S.    E.    974; 

Herring  v.  Co.   (Tex.   Civ.),  127  S.  W. 

882. 

431-69     Williamson  y.  Co.,  151  N.  C. 

223,   65   S.   E.   974. 

431-70     W.  U.  T.  Co.  V.  Merritt,  55 

Fla.  462,  46  S.  1024;  Postal  T.-C.  Co.  v. 

Co.,  136  Ky.  843,  122  S.  W.  852. 

431-71     Postal   T.-C.    Co.  v.   Co.,   102 

Tex.  148,  114  S.  W-  98;  Stumm  v.  Co., 

140  Wis.  528,  122  N.  W.  1032. 

Where  plaintiff  was  offered  employment 

at  will.     See  Pulkerson   v.   W.   U.  Tel. 

Co.  (Ark.),  161  S.  W.  168. 

432-74     Eobinson     v.     Tel.     Co.,    169 

Mich.  503,  135  N.  W.  292. 

434-82     W.  U.  T.  Co.  v.  Hovt,  89  Ark. 


118,  115  S.  W.  941;  Cain  r.  Tel.  Co., 
S9  Kan.  797,  133  P.  874;  W.  U.  T.  Co. 
r.  Co.,  24  Qkla.  535,  103  P.  717. 
Sendee  may  testify  that  if  he  had  re- 
ceived the  message  he  would  have 
bought.  W.  U.  Tel.  Co.  v.  Sights,  34 
Okla.  461,  126  P.  234. 

435-83  Manager  of  proposed  buyer 
of  goods  may  testify  if  message  re- 
ceived terms  offered  would  have  been 
accepted.    Ibid. 

435-84  Loss  sustained  by  non-per- 
formance of  theatrical  troupe,  arrived 
at  by  proof  of  number  of  tickets  sold 
and  spoken  for,  and  plaintiff's  experi- 
ence as  to  attendance  upon  like  per- 
formances. W.  U.  T.  Co.  V.  Auslet,  53 
Tex.  Civ.  264,  115  S.  W.  624. 
436-86  W.  U.  T.  Co.  v.  Askew,  93 
Ark.  133,  122  S.  W.  107. 
437-94  Sultan  r.  Co.,  92  Miss.  785, 
46  S.  827. 

Value  of  stock  ordered  to  be  purchased 
need  only  be  proved  at  place  where  it 
was  to  have  been  obtained.  Postal 
T.-C.  Co.  v.  Harriss,  56  Tex.  Civ.  105, 
121   S.  W.  358. 

437-96  W.  U.  T.  Co.  v.  Robertson 
(Tex.  Civ.),  126  S.  W.  629. 

439-98     W.  U.  T.  Co.  P.  Fischer,  133 
Ky.  768,  119  S.  W.  189. 
Market  value  on  day  in  question  is  ad- 
missible.    Jackson    v.   W.   U.    Tel.    Co., 
174  Mo.  Apr).  70,  156  S.  W.  801, 
439-99     W.    U.    T.    Co.    v.    Lyon,    93 
Miss.  590,  47  S.  344;  Henry  v.  Tel.  Co. 
(Wash.),  131  P.  812  (market  value). 
Where  plaintiff  was  deprived  of  chance 
to  buy  cattle  at  offered  price  evidence 
that  person  offering  to  sell  had  refused 
to  sell  at  that  price  is  admissible  to  re- 
duce  damages.     Hanson   v.  W.  U.  Tel. 
Co.    (la.),   146  N.  W.  460. 
439-1     Marriott   V.  Co.,  84  Neb.  443, 
121  N.  W.  241. 

441-4  Expenses  incurred  in  traveling 
recoverable.  Lothian  v.  Co.,  25  S.  D. 
319,  126  N.  W.  621. 

Injury  to  credit. — In  action  by  mer- 
chant for  non-delivery  of  message  di- 
recting payment  of  note  by  addressee 
plaintiff  may  show  protest  of  other 
notes  did  not  affect  his  credit,  and  may 
testify  refusal  of  credit  by  payee  of 
such  note  prevented  him  from  buying 
goods  on  credit.  Baker  v.  Co.,  84  S.  C. 
477,  66  S.  E.  182. 

Illness  resulting  from  exposure  to  in- 
clement weather  because  of  failure  of 
sendee  to  meet  invalid  with  conveyance 


1720 


TELEC.'RAPJIfi  AXD  TETJ:rnOXE.<< 


Vol.  12 


shown.      W.    U.    T.    Co.    r.    Powell,    54 
Tex.   Civ.  466,   118  S.  W.   22G. 
441-5     Duncan    r.    Co.,    93    Miss.    500, 
47  S.  552. 

444-11  Postal  T.-C.  Co.  v.  Beal,  159 
lA^a,.  249,  48  S.  67G;  W.  U.  T.  Co.  V. 
Benson,  139  Ala.  254,  48  S.  712;  Same 
V.  Teague,  134  Kv.  GOl,  llll  S.  W.  484; 
IQates  V.  Co.,  151  N.  C.  497,  66  S.  E. 
592;  Alexander  v.  Co.,  158  N.  C.  473, 
74  S.  E.  449;  Bailey  v.  Co.,  150  N.  C. 
316,  63  S.  E.  1044;  Cordell  v.  Co.,  149 
N.  C.  402,  63  S.  E.  71;  Suttle  v.  Co..  148 
N.  C.  480,  62  S.  E.  593;  W.  U.  T.  Co. 
V.  Potts,  120  Tenn.  37,  113  S.  W.  789. 
445-12  Beal  v.  Co.,  153  N.  C.  331, 
69  S.  E.  247. 

Burden  on  plaintiff  to  show  failure  to 
receive  telegram  deprived  her  of  privi- 
lege stated  as  cause  of  action.  Howard 
f.  W.  U.  Tel.  Co.,  106  Ark.  559,  153  S. 
W.  803. 

448-28  W.  U.  T.  Co.  v.  Arant,  88 
Ark.  499,  115  S.  W.  136. 
Not  comprehended  within  statute  as 
being  too  remote  and  iiitangil)l(\  How- 
ard r.  W.  U.  T.  Co.,  106  Ark:  559,  153  S. 
W.  803. 

449-29  W.  U.  T.  Co.  v.  Northcutt, 
158  Ala.  539,  48  S.  553. 
450-31  Goodhue  v.  Co.,  57  Tex.  Civ. 
297,  122  S.  W.  41  (prolongation  of 
anxiety  no  cause  for  recoverv) ;  Hart 
r.  Co.,' 53  Tex.  Civ.  275,  115  S.  W.  638. 
See  W.  U.  T.  Co.  v.  Taylor  (Ky.),  122 
S.  W.  131. 

Addressee  may  testify  what  he  would 
have  done  if  message  delivered.  W. 
U.  T.  Co.  V.  Benson,  159  Ala.  254,  48 
S.  712. 

450-32     W.  U.   T.   Co.    v.   Archie,   92 
Ark.  59,  121  S.  W.  1045;  W.  U.  T.  Co. 
t\  Oastler,  90  Ark.  268,  119  S.  W.  285. 
451-34     W.   U.    T.   Co.   v.   West,    165 
Ala.  399,  51  S.  740. 
451-35     W.    U.    T.    Co.    v.    Toms,    99 
Ark.  117,  137  S.  W.  559. 
Suffering  need   not  have  been    contem- 
poraneous   with     result    of    negligeni-e. 
Lvles  V.  Co.,  84  S.  C.  1,  65  S.  E.  832. 
451-36     W.  IT.  T.  Co.  v.  Williams,  129 
Kv.  515,  112  S.  W.  651. 
452-37     Lewis  r.  Co.,  84  S.  C.  54,  65 
S.  E.  941;  Johnson  i\  Tel.  Co.,  81  S.  C. 
235,  62  S.  E.  244. 

453-38     Lee  r.  Co.,  130  Ky.  202,  113 
S.   W.   55;    W.   U.   T.   Co.    V.   Williams, 
129  Kv.  515,  112  S.  W.  651. 
454-40     W.  U.  T.  Co.  r.  Benson,  159 
Ala.   254,   48   S.    712    (identity   of   sur- 
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names  of  sender,  addressee  and  deced- 
ent). 

456-41  W.  U.  T.  Co.  v.  Potts,  120 
Tenn.  37,  113  S.  W.  7S9.  Sec  Tlerrlng 
V.  Co.  (Tex.  riv.),  127  .>=:.  W.  SS2. 
If  relationship  is  by  affinity  notice  of 
facts  must  be  given  companv.  Lewis 
r.  Co.,  84  S.  C.  54,  65  S.  E.  941. 
456-42  W.  U.  T.  Co.  r.  Xorthcutt, 
15S  Ala.  539,  48  S.  5.53;  Same  V.  Potts, 

120  Tenn.   37,    113   S.   W.   789. 
457-44     Lvles   r.   Co.,  84  S.   C.   1,  65 
S.   E.  832;    West.  U.   T.  Co.   f.  Daniels 
(Tex.  Civ.),  1.52  S.  W.  1116. 
459-49     Suttle  r.  Co.,  14S  N.  C.  480, 
62  S.  E.  593. 

459-50  Leland  r.  Co.,  159  Ala.  24.5, 
49  S.  252;  W.  V.  T.  Co.  r.  Barrett,  55 
Tex.  Civ.  323,  118  S.  W.  10^9  (if  mes- 
sage would  not  have  relieved  anxioty). 
460-54  Affection  existing  between 
deceased  and  plaintiff  shown  by  proof 
of  gift  from  latter  to  former,  who  may 
excuse  failure  to  visit  deceased  by 
showing  financial  circumstances.  W.  U. 
T.  Co.  V.  Sockwell,  91  Ark.  475,  121  S. 
W.   1046. 

Effect  of  neglect. — Sender  of  message 
inquiring  as  to  market  may  state  ef- 
fect upon  mind  of  failure  to  rec/>ive 
replv.      Marriott    v.    Co.,    84    Neb.    443, 

121  "^N.  W.  211. 

Where  defendant  claimed  plaintiff 
should  have  taken  earlier  train  evi- 
dence as  to  reasons  for  delay  is  admis- 
sible. Western  Vnion  Tel.  Co.  r.  Dan- 
iels (Tex.  Civ.),  152  S.  W.  1116. 
461-55  Christmon  r.  Co..  159  X.  0. 
1!»5.    74   S.   E.   32.1. 

Plaintiff's  inability  to  see  body  of 
husband  because  of  its  condition  when 
it  reached  her.  shown.  Martin  r.  Co., 
81  S.  C.  432,  62  S.  K.  833. 
Presumption  of  mental  suffering  arises 
from  long  delav.  Talbert  r.  Co..  S3 
S  C  68  64  S.  E.  862;  W.  U.  T.  Co.  V. 
Blair,  51  Tex.  Civ.  427.  113  S.  W.  164 
(failure  to  attend  funeral  explain.ible). 
462-56  Inability  of  wife  to  i>repare 
husband's  body  for  burial  and  fact  it 
was  prepared  by  others  shown  where 
message  shows  "addressee's  assistance 
•needed.  W.  V.  T.  Co.  V.  West,  165 
.\la.  390,  51   S.  740. 

Age  of  child  an<l  ability  to  recognize 
father  shown  in  suit  by  father.  Battle 
r  Co..  151  N.  C.  629,  66  S.  E.  661. 
462-57  W.  U.  T.  Co.  r.  Cleveland, 
169  Ala.  131,  53  S.  SO;  Shaw  r.  Co., 
151  N  C  638,  66  S.  E.  668;  Pierson 
V    Co.,'  150   N.  C.  559,  64  S.   E.  577; 
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Hamilton  v.  Tel.  Co.,  9G  S.  C.  398,  80 
S.  E.  706;  Ogilvie  v.  Co.,  83  S.  C.  8,  64 
S.  E.  860  (testimony  showing  peculiar 
or  abnormal  fears  and  apprehensions, 
inadmissible) ;  West.  U.  Tel.  Co.  r. 
Mooney  (Tex.  Civ.),  160  S.  W,  318. 
Contra.  W.  U.  T.  Co.  v.  Northcutt,  158 
Ala.  539,  48  S.  553. 

Added  anguish  cannot  be  shown  by 
plaintiff,  prevented  from  reaching 
mother  until  after  death,  by  proof  in 
previous  illnesses  she  had  readily  re- 
sponded to  his  treatment,  or  by  show- 
ing she  became  depressed  when  in- 
formed of  inability  to  reach  her.  W. 
U.  T.  Co.  V.  Williams,  129  Ky.  515,  112 
S.  W.  651. 

463-58  Martin  v.  Co.,  81  S.  C.  432, 
62  S.  E.  833  (testimony  as  to  cause  of 
death  of  plaintiff's  husband  rebuttable 
by  her). 

Testimony  of  state  of  feeling  and  rela- 
tions between  mother  and  son  is  com- 
petent even  though  it  shows  relation 
a  Tear  past.  Markley  v.  Co.  (la.),  141 
N."  W.  443. 

463-59  Nitka  v.  Co.,  149  Wis.  106, 
135  N.  W.  492. 

463-60  Battle  v.  Co.,  151  N.  C.  629, 
66  S.  E.  661. 

Arrangements  between  sender  and 
sendee  may  be  shown  tending  to  show 
what  sendee  would  have  done.  Ellison 
i;.  Tel.  Co.,  163  N.  C.  5,  79  S.  E.  277. 
Conversation  between  deceased  and  per- 
son, shortly  before  death,  provable  to 
show  state  of  feeling.  Luckey  v.  Co., 
151  N.  C.  551,  66  S.  E.  596. 
463-61  Plaintiff's  conclusion  as  to 
cause  of  mental  suffering,  inadmissible. 
W.  U.  T.  Co.  V.  Peagler,  163  Ala.  38, 
50  S.  913. 

463-62     W.  U.  T.  Co.  v.  Eowell,  166 
Ala.  651,  51  S.  880   (physician). 
464-63     Oglivie  v.  Co.,  S3  S.  C.  8,  64 
S.  E.  800. 

Relationship  and  feeling  existing  be- 
tween plaintiff  and  decedent  shown. 
W.  U.  T.  Co.  V.  Douglass  (Tex.  Civ.), 
124  S.  W.  488.  See.  463-60. 
Testimony  must  be  limited  to  period 
covered  by  defendant's  default.  W.  U. 
T.  Co.  V.  Northcutt,  158  Ala.  539,  48 
S.  553. 

464-64  W.  U.  T.  Oo.  V.  Henderson, 
89  Ala.  510,  7  S.  419,  18  Am.  St.  148. 
Positive  evidence  not  required;  jury 
may  find  as  to  suffering  from  their  own 
knowledge  and  experience  and  circum- 
stances. W.  U.  T.  Co.  V.  Benson,  159 
Ala.  254,  48  S.  712. 


Direct  testimony  as  to  mental  suffering 
is  not  essential;  it  may  be  inferred 
from  the  circumstances.  W.  U.  T.  Co. 
v.  McMorris,  158  Ala.  563,  48  S.  349. 
464-67  Contra.  Ogilvie  v.  Co.,  83  S. 
C.  8,  64  S.  E.  860  (testimony  as  to 
entire  income  of  office  not  irrelevant 
on  issue  of  agent's  failure  to  receive 
and  deliver  message  because  of  other 
demands  on  his  time  in  associated  du- 
ties). 

465-69     Existence  of  strike  shown  to 
rebut  inference   of   negligence.     W.  XT. 
T.    Co.   f.   Ivy,    100    C.    C.    A.   481,   177 
Fed.    63.      Contra   if   message    accepted 
without  giving  notice  of  strike.     Same 
r.   McMorris,   158   Ala.   563,  48   S.   349. 
Establishment   of   free    delivery   limits 
and  extent  must  be  shown  by  defend- 
ant;  plaintiff  must  show  sendee's  resi-     ■ 
deuce   within    them.      W.   U.   T.   Co.   v. 
Burns,   164  Ala.  252,  51  S.  373. 
Informal  character  of  message   no   ex- 
cuse  for    refusing   to    send.      Cordell    v. 
Co.,  149  N.  C.  402,  63  S.  E.  71. 
465-73     Expert   testimony  admissible 
to    show    skillful    operator    may    easily 
make  mistake  in   sending   or   receiving 
certain  words.     Postal  T.-  C.  Co.  v.  Co. 
(Tex.  Civ.),  126  S.  W.  1172. 
Delivery  sheet  admissible  to  show  time 
messenger     delivered,     genuineness     of 
signature  proved.      W.    U.    T.    Co.    v 
Northcutt,   158   Ala.   539,   48   S.   553. 
Message  in  question  admissible,  abbre- 
viations   being    explainable.     Ibid. 
466-74     Clause   requiring  message  to 
be  repeated  void,  though  contract  made 
in    another    state.      Williamson    v.    Co., 
151  N.  0.  223,  65  S.  E.  974. 
467-76     No   presumption   that  public 
who    employ   telegraph    company    know 
conditions     on    blanks    because     there. 
Minis  r.  Co.,  82  S.  C.  247,  64  S.  E.  236. 
469-87     Mims    v.    Co.,    82    S.    C.    247, 
64  S.  E.  236. 

470-88  Custom  of  receiving  mes- 
sages by  telephone  shown  to  establish 
conditions  in  blanks  inapplicable.  Gore 
V.  Co.  (Tex.  Civ.),  124  S.  W.  977. 
471-90  West.  U.  T.  Co.  v.  Taylor 
(Ind.  App.),  104  N.  E.  771;  Covell  t>. 
Co.,  164  Mo.  App.  630,  147  S.  W.  555. 
473-99  Violation  of  statute  requir- 
ing delivery  shown.  W.  U.  T.  Co.  v) 
Biggerstaff,  177  Ind.  168,  97  N.  E.  531. 
477-7  In  mitigation  shown  plaintiff 
might  have  used  other  means  to  have 
been  present  at  funeral  of  relative 
than  those  rendered  unavailable  by  de- 
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fenrlant's  neglifjcnce.  Bailey  v.  Co., 
150  N.  C.  316,  fJ3  S.  E.  1044. 
Special  contract  for  delivery  beyond 
statutory  limits  must  be  proved  bv 
plaintiflf.  W.  U.  T.  Co.  v.  Klitzke,  45 
Ind.  App.  550,  89  N.  E.  405. 
477-10  Defendant  may  show  failure 
to  transmit  not  owing  to  partiality,  bad 
faith  or  discrimination.  S.  v.  Co.,  76 
Ark.  124,  88  S.  W.  S34;  W.  U.  T.  Co.  v. 
Swain,  109  Ind.  405,  9  N.  E.  927;  Petze 
f.  Co.,  128  App.  Div.  192,  112  N.  Y.  S. 
516. 

478-11  Richmond,  etc.  Co.  v.  Blau, 
210  Fed.  887,  127  C.  C.  A.  497;  St.  L., 
etc.  Co.  V.  Amer..  etc.  Co.,  167  Ala.  442, 
52  S.  904;  Tonkin-Clark  R.  Co.  V. 
Hedges,  24  Ida.  .304,  133  P.  669;  Pieper 
■V.  Krutzfeldt,  155  Ta.  716,  136  N.  W. 
904;  Gilpin  v.  Savage,  60  Misc.  605,  112 
N.  Y.  S.  802;  Streicht  r.  S.,  62  Tex. 
Cr.  453,  138  S.  AV.  742. 
Sounds  accompanying  homicide  heard 
over  telephone,  perhaps  of  little  weight, 
but  competent.  S.  v.  Easco,  239  Mo. 
535,  144  S.  W.  449. 

478-12  Monarch  L.  Co.  r.  Luck 
(Ala.),  63  S.  656;  Delaware  I.  Co.  v. 
Wallace  (Tex.  Civ.),  160  S.  W.  1130; 
"In  view  of  the  commercial  use  of  the 
telephone  and  its  general  trustworthi- 
ness as  tested  by  average  experience, 
the  rule  to  be  adopted  is  that  where, 
in  the  course  of  a  business  transaction, 
one  party  calls  up  another  by  his  tele- 
phone number,  recognizes  and  identifies 
his  voice,  and  discusses  with  him  some 
phase  of  the  business  they  have  to- 
gether, it  is  for  the  jury  to  determine, 
if  the  conversation  is  denied."  Murphy- 
Hardv  Lumb.  Co.  i".  Eoder,  83  N.  J.  L. 
34,   83  A.   769. 

478-13  Brooks  v.  S..  8  Ala.  App.  277, 
62  R.  569;  Kent  r.  Cobb.  24  Colo.  App. 
264,  133  P.  424;  Hancock  r.  Hartford 
Ins.  Co.,  81  Misc.  159,  142  N.  Y.  S. 
3.52;  Rees  v.  Gair,  129  N.  Y.  S.  213; 
Jacobs  V.  S.  (Tex.  Cr.),  146  S.  W.  .558; 
Rimes  r.  Carpenter,  61  ^fisc.  614,  114 
N.  Y.  S.  96  (overheard  by  witness  at 
telophono  connected  with  that  ove> 
"whii'h  parties  conducted  conversationy. 
Words  used  by  third  person  in  tele- 
phoning at  plnintifT's  request  to  de- 
fendant's sending  ofiice  proved  if  mes- 
sage as  sent  corresponds  to  such  words, 
though  not  shown  conversation  oc- 
curred therewith.  W.  XT.  T.  Co.  r. 
Saunders,  164  Ala.  234,  ."^l  S.  176. 
Witnes.0  should  not  be  allowed  to  detail 
what  was  said  by  the  person  who  was 


being  communicated  with,  as  that 
would  be  a  mere  guess  or  inference. 
Miller  v.  Miller,  154  la.  344,  134  X.  W. 
105S. 

478-14  Rueckheim  v.  Co.,  146  III. 
App.  607;  National  Bk.  F.  Cooper,  86 
Neb.  792,  126  N.  W.  6.56;  Hancock  r. 
InsL  Co..  81  Misc.  1.59,  142  N.  Y.  S. 
352;  Harris  r.  Raskin,  142  N.  Y.  S.  342; 
Funk  k  Wa!,'nalls  To.  r.  Bruenn,  142 
N.  Y.  S.  291;  Abrahams  r.  Komarow, 
137  N.  Y.  S.  862.  Contra  if  communi- 
cation made  from  place  of  business  of 
party  and  relates  to  business  ordinarily 
transacted  there.  Gilliland  r.  R.  Co., 
85  S.  C.  26,  67  S.  E.  20.  Cnmp.  Evans 
r.  S.,  94  Ark.  400,  127  S.  W.  74.3. 
Identification  not  necessary. — Knicker- 
bocker I.  Co.  V.  Co..  1<>7  Md.  .556.  69 
A.  40.5,  16  L.  R.  A.  (N.  S.)  746;  Miller 
V.  Leib,  109  Md.  414.  72  A.  466;  Wolfe 
r.  R.  Co.,  97  Mo.  473,  11  S.  W.  49,  10 
Am.  St.  331,  3  L.  R.  A.  5.39.  See  supra, 
"Hearsav."  449-42. 

479-15"  Union  C  Co.  r.  Tel.  Co.,  163 
Cal.  298.  125  P.  242;  Cox  r.  Cline,  147 
la.  3.53,  126  N.  W.  330;  National  Bk. 
V.  Cooper,  86  Neb.  792.  126  N.  W.  6.56. 
479-lG  Wicks  r.  Wheeler,  157  111. 
App.  57'^;  Barrett  r.  ^^agner.  105  ^^^nn. 
118,  117  N.  W.  245;  Northern  A.  Co.  r. 
Morrison  (Tex.  Civ.),  162  S.  W.  411. 
See  Collins  v.  Co..  140  Ta.  304.  118  N. 
W.  401. 

479-17  Tonkin-Cl.irk  R.  Go.  r. 
Hedges,  24   Ida.  304.   133   P.   669. 
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482-1     Hanson   r.  Implement  Co..  173 

111.    App.    2!t:!:    Little    r.    Her/.inger,    .34 

Utah  337.  97  P.  6.39. 

Rules  of  tender  more  liberal  in   equity 

than  in  law.     Rohn  r.  lleiclrich.  174  111. 

App.   423. 

482-3     Evidence   sufficient.      Davis    r. 

Barada-Ghio    R.    E.    Go..    163    Mo.    App. 

328,   143    S.   W.   1108. 

484-7     Kleeb   r   McInturfT.   71    Wash. 

419,   128    P.    1076. 

Where  tender  is  made  to  cashier  wh» 

stated  he  had   no  authority  but   said  ho 

would    speak    to   a    member  of   firm    tho 

tenderer  must  wait  reasonable  time  for 

acceptance.    Sisson  r.  Barnum,  157  App. 

Div.  149,  141  N.  Y.  S.  846. 

485-9     Worn      coin.       Cincinnati     N. 

Traction  Co.  r.  Rosnagle.  ^4  O.  St.  310, 

95    N.   E.   8<?4. 

48G-10     Kitchell   r.  Schneider  (Ind.), 
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103  N.  E.  G47;  Xeal  r.  Finley,  136  Ky. 
34G,  124  S.  W.  348  (if  drawer  has  funds 
in  bank  to  meet  it) ;  Schaeffer  v.  Cold- 
ren,  237  Pa.  77,  85  A.  98. 
487-13  Nolan  r.  Foley,  141  la.  671, 
120  N.  W.  310;  Thompson  t\  County, 
227  Mo.  220,  126  S.  W.  1044. 
4S9-1G  Smith  v.  School  Dist.,  89 
Kan.  225,  131  P.  557;  Jenkins  v.  Clop- 
ton,  141  Mo.  App.  74,  121  S.  W.  759; 
Abrahams  v.  Komarow,  137  N.  Y.  S. 
862;  Bell  v.  Eiggs,  34  Okla.  834,  127 
P.  427,  41  L.  E.  A.  (N.  S.)  1111;  Goss 
V.  Sorrell,  33  Okla.  586,  127  P.  435; 
Oakes  v.  Buckman,  87  Vt.  187,  88  A. 
736.  Contra  if  siim  received  tendered 
and  demand  for  amount  of  other  sums 
expended  not  complied  with  on  promise 
to  pay.  Treadway  v.  Co.,  84  S.  0.  41,  65 
S.  E.  934. 

490-17  O'Meara  v.  Coal  Co.,  154  111. 
App.  321;  Bambrick  Bros.  Const.  Co. 
r.  McCormick,  157  Mo.  App.  198,  137 
S.  W.  43. 

490-19     Little  v.  Herzinger,  34  Utah 
337,  97  P.  639. 
491-21     Chicago,  etc.  E.  Co.  v.  Bk.,  98 

C.  C.  A.  535,  174  Fed.  923;  Dunbar  v. 
Springer,  256  111.  53,  99  N.  E.  889,  a/T. 
168  111.  App.  9;  Masson  v.  L.  Co.  (Ind. 
App.),  101  N.  E.  753,  over,  rehear.  100 
N.  E.  875;  Leischner  V.  Kaiser,  156  111. 
App.  123;  Pope  v.  Whitridge,  110  Md. 
468,  73  A.  281;  South  wick  v.  Himmel- 
man,  109  Minn.  76,  122  N.  W.  1016; 
Union  E.  M.  Co.  v.  Min.  Co.  (N.  M.), 
135  P.  78;  Campbell  v.  Abbott,  60  Misc. 
93,  111  N.  Y.  S.  782;  Purdin  v.  Han- 
cock, 67  Or.  164,  135  P.  515;  Murdock 
V.  Groves,  51  Pa.  Super.  539;  Barnes 
V.  Lumb.  Co.  (S.  D.),  147  N.  W.  775; 
Pittsburg    P.    G.    Co.    v.    Leary,    25    S. 

D.  256,  126  N.  W.  271;  Foxley  v.  Eich, 
35  Utah  162,  99  P.  666. 

Nature  of  tender  provable  by  showing 
whether  other  demands  held  by  creditor 
partiallv  paid  or  not.  Sparks  v.  Green, 
85  S.  C.  109,  67  S.  E.  230. 
492-22  Rule  not  so  strict  where 
tender  made  in  pursuance  of  executory 
contract  containing  mutual  and  depend- 
ent conditions  to  be  performed 
simultaneously.  Beiseker  v.  Moore, 
174  Fed.  368^  98  C.  C.  A.  272. 
493-24  Howard  P.  Co.  v.  Glover 
(Ga.  App.),  67  S.  E.  277. 
493-25  At  common  law  tender  could 
only  be  made  before  bringing  action. 
Browning  K.  &  Co.  r.  Chamberlain,  210 
N.  Y.  270.  104  N.  E.  627,  rev.  150 
App.  Div.  391,  134  N.  Y.  S.  1104. 


494-26  Tender  of  corporate  dues 
made  at  place  where  books  kept,  pay- 
ment having  theretofore  been  made 
there.     Pope  v.  Whitridge,  110  Md.  468, 

73  A.  281. 

495-27  The  D.  J.  Foley,  12  Fed. 
925;  Cassell  v.  E.  Co.,  142  111.  App. 
593. 

Tender  of  amount  due  on  contract,  con- 
clusive as  to  ability  and  willingness  ta 
perform.  Alpern  1>.  Farrell,  133  App 
Div.  278,  117  N.  Y.  S.  706. 
496-28  Jaffe  Jewelry  Co.  v.  Ells- 
worth, 1  Ala.  App.  466,  55  S.  457;  Se- 
curity S.  Bk.  V.  Lodge,  85  Neb.  255 
122  N.  W.  992;  Ward  v.  Thorndyke,  65 
Wash.  11,  117  P.  593. 
497-29  Wilson  v.  Kirkland,  172  Ala. 
72,  55  S.  174;  Abbott  v.  Herron,  90  Ark. 
206,  118  S.  W.  708;  Gerbig  v.  Moore, 
146  111.  App.  434;  Lewis  V.  Helton,  144 
Kv.  595,  139  S.  W.  772;  Jenkins  v.  Clop- 
ton,  141  Mo.  App.  74,  121  S.  W.  759; 
Be  Bruhl  v.  Hood,  156  N.  C.  52,  72  S. 
E.  83,  rehear,  denied,  id.  622. 
498-31  De  Bruhl  v.  Hood,  156  N.  C. 
52,  72  S.  E.  83,  rehear,  denied,  id.  622. 
See  IJowell  v.  Eoss,  87  Conn.  157,  87 
A.  355. 

At  common  law  money  must  have  been 
paid  into  court.  Browning  King  & 
Co.  V.  Chamberlain,  210  N.  Y.  270,  104 
N.  E.  627,  rev.  150  App.  Div.  391,  134 
N.  Y.  S.  1104. 

499-32  Security  S.  Bk.  v.  Lodge,  85 
Neb.  255,  122  N.  W.  992  (offer  to 
confess  judgment) ;  Strattan  v.  Gra- 
ham, 140  N.  Y.  S.  869;  Murray  V. 
O'Brien,  56  Wash.  361,  105  P.  840; 
Thomas  v.  B.  &  M.  Co.,  48  Wash.  560, 
94  P.  116,  15  L.  E.  A.  (N.  S.)  1164, 
125  Am.  St.  945. 

499-34  Porter  v.  Bk.,  143  la.  629, 
120  N.  W.  633;  Douglas  v.  County,  82 
Neb.  577,  118  N.  W.  114;  Weinberg  v. 
Naher,  51  Wash.  591,  99  P.  736:  Baker 
V.  Bobbins,  51  Wash.  467,  99  P.  1. 
501-35  Moyses  v.  Schendorf,  238  HI. 
232,  87  N.  E.  401;  Smethers  v.  Lind- 
say, 89  Kan.  338,  131  P.  563;  Piazzek 
V.  Harman,  79  Kan.  85.5,  98  P.  771 ;  Neal 
V.  Finley,  136  Ky.  346,  124  S.  W.  348; 
Harper  v.  Eunner,  85  Neb.  343,  123  N. 
W.  313;  Trenton  St.  E.  Co.  v.  Lawlor, 

74  N.  J.  Eq.  828,  71  A.  234;  Barrett  V. 
A.  O.  U.  W.,  63  Misc.  429,  117  N.  Y.  S. 
125;  Ford  v.  Stroud,  150  N.  C.  362,  64 
S.  E.  1;  Creek  L.  &  I.  Co.  r.  Davis,  28 
Okla.  579,  115  P.  468;  St.  Louis,  etc. 
E.   Co.  V.  Eichards,  23  Okla.  256,   102 
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p.  92;  Sanborn  r.  D.  To.  (Tex.  Civ.), 
137  S.  W.  182;  Van  Dyke  v.  Cole,  81 
Vt  379,  70  A.  593;  Livieratos  r.  Co., 
57  Wash.  370,  lOG  P.  1125;  Sutthoff  v. 
Maruca,  57  Wash.  102,  106  P.  032; 
Gould  V.  WTiite,  54  Wash.  394,  103  P. 
460;  Palmer  v.  Clark,  52  Wash.  345,  100 
P.  749. 

Not  required  if  siun  due  not  ascertain- 
able. Lance  v.  Kunibough,  150  N.  0. 
19,  63  9.  E.  357. 


TIMBER 

Bate  of  growth  of  trees,  513-66;  Defac- 
ing brands,  513-66. 

503-1     Smith    Lmbr.    Co.    v.   Jernigan 
(Ala.),  64  S.  300. 

503-2     Smith   Lumb.   Co.  r.  Jernigan. 
supra. 

506-15  Burt  &  B.  L.  Co.  vi  Bailey, 
175  Fed.  131;  Griffith  v.  Tie  Co.  (Ark.), 
'159  S.  W.  218;  High  r.  Co.,  57  Fla. 
437  49  S.  156;  Sears  v.  Ohler,  144  Ky. 
473'  139  S.  W.  759;  Morgan  V.  O 'Ban- 
non,  125  La.  367,  51  S.  293  (by  stat- 
ute); Hurley  v.  Hurley,  110  Ya.  31,  60 
S.  E.  472  (unless  timber  branded  in  ac- 
cordance with  statute);  Somers  Co.'  v. 
Pix,  75  Wash.  233,  134  P.  932. 
506-ie  Smvthe  L.  Co.  r.  Austin,  162 
Ala.  110,  49  S.  875  (wilfully  cutting 
trees). 

507-21  See  Whitfieia  v.  Co.,  152  N. 
C.  211,  67  S.  E.  512. 
507-24  Goodnough  'SL  &  S.  Co.  r. 
Gallowav,  71  Fed.  940;  Baker  r.  Ken- 
ney,  14.5  la.  638,  124  N.  W.  901 ;  Bans- 
tic  y.  Phillips,  134  Ky.  711,  121  S.  W. 
629;  St.  John  v.  Sinclair,  108  Minn. 
274  122  N.  W.  164;  Newkirk  r.  Stev- 
ens,' 152  N.  C.  498,  67  S.  E.  1013;  Fair- 
banks r.  Stowe,  S3  Vt.  155,  74  A.  1006; 
Hurricane  L.  Co.  r.  Lowe,  110  Vt.  380, 
66  S.  E.  66  (immediate  severance  of 
trees).  See  Hitch  Lumb.  Co.  v.  Brown, 
160  X.  C.  281,  75  S.  E.  714. 
508-26  High  r.  Co.,  57  Fla.  437,  49 
S.    156. 

After  execution  contract  not  subject  to 
attack.  Bav  View  L.  Co.  v.  Ferguson, 
53  Wash.  323,  101  P.  1093. 
508-29  Dunlevie  r.  Spangenberg, 
121  X.  Y.  S.  299  (method  at  place  of 
sale). 
509-39     Amount  of  lumber  cut  shown 


L.  Co.  r.  Crist,  87  Ark.  4.34,  112  S.  W. 
905. 

510-45  By  refusing  to  consent  to 
stipulated  tost  scale  other  evidence 
than  sf-ale  made  admissible.  Thiel  tr. 
Co..  137  Wis.  272,  lis  X.  W.  s02. 
511-59  Expert  scaler's  estimate  of 
amouut  of  timber  taken,  comjM'teut. 
Callen  v.  Collins  (Tex.  Civ.),  154  S. 
W.  673. 

513-66  Bate  of  growth  of  trees  on 
other  land  slmwn  bv  ex]it'rt  testimony. 
Whitfield  r.  Co.,  152  X.  C.  211,  67  S. 
E.  512. 

Record  containing  writing  and  accom- 
jianying  certificates  adapting  lirand, 
admissible  in  prosecution  for  defacing 
it.  Bennett  v.  C,  133  Ky.  452,  118 
S.  W.  332. 

514-73     Permits  granted  by  authori- 
ties,   reciting   compliam-e   with    law   as 
to  sale  of  timber,  prima  facie  evidence 
of    title    in    defendant.      S.    r.    Co.,    107 
^rinn.  51.  119   X.  W.  387. 
517-82     :Morgan    f.    U.    S.,    169    Fed. 
242,  94   C.  C.  A.  518. 
517-85     Morgan    r.    U.    S.,    169    Fed. 
242.    94    C.    C.    A.   518. 
519-86     Joppa    Mattress    Co.    r.    Oil 
Co.,  101    Ark.  518.  112  S.  W.  831. 
522-10     Recognition   of  plaintiff's  ti- 
tle does  not  bar  defendant  from   show- 
ing  superior   title.     Samjdo   r.   Co.,    150 
X.^  C.    101,    63    S.   E.    731. 
522-13     Bailev  r.  Hayden,  65  Wash. 
57.    117   P.   720.* 

523-14     Xorthern    P.    R.    Co.    v.    Co., 
rA   Wash.   447.   103    P.   4.-3. 
Verdict  presumed  to  be  for  treltle  dam- 
au'cs,    notliing    to    contrary    api'caring. 
Henning  r.  Keiper,  37  Pa.  Super.  48S. 
524-18     Skamania  Boom   Co.  r.  You- 
mans,  64  Wash.  94,  116  P.  645. 
524-20     Tt    may    be    shown    accused 
was      in      business     which      indications 
showed   timber  had  been   ciit   for.      Mc- 
Millan  r.  S.,  160  Ala.  115.  49  S.  680. 
531-34     Erie    Citv   T.    Wks.    P.   Noble 
(Tex.  Civ.),  121  S.  W.  172. 


TTTIiE 

In  proceedings  for  rrgistraiion,  .542-18; 
Assignment  for  creditors,  563-78. 
539-1     Carino  r.  Government,  212  TI. 
S.  449;  Carter  v.  Walker   (.Ma.),  6.1  S. 

50y-3U  Amount  or  iumi>er  cui,  aiiu«u  1 '^•^^^'^'^"^^  '*•  S."  ,  .'^  lofi^Arl-  "•^•?«> 
bv  testimouv  as  to  measurements  of  I  S.  383;  Barrett  rPurInn  106  \rk.  3.3.. 
stumps  anT  tops  of  trees,  intervening  I  1.53  S.  W.  205;  Bates  r.  "^f  - .  < »  ^"l". 
To^^gone   for\eveva\   years.      Br.vant  !  360,  98  P.  3;   Downey  v.  Monarty,  81 
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Conn.  442,  71  A.  581;  Eexford  v.  Bleck- 
ley, 131  Ga.  678,  63  S.  E.  337;  Stevens 
V.  Sandnes,  108  Minn.  271,  121  N.  W. 
902;  Sewell  V.  Ins.  Co.,  131  App.  Div. 
131,  115  N.  Y.  S'.  345;  Gabriel  r.  Bar- 
tolome,  7  Phil.  Isl.  699  (good  faith  of 
possessor,  presumed) ;  Soler  v.  Park- 
hurst,  4  P.  E.  Fed.  S35;  Thacker  v. 
Wilson  (Tex.  Civ.),  122  S.  W.  938. 
Contra  if  title  in  another.  Bahnsen  v. 
Qualley,  142  la.  282,  120  N.  W.  625. 
No  presumption  against  occupant  of 
land  that  the  title  remains  in  the  gov- 
ernment and  burden  is  on  him  who  so 
affirms  to  prove  it.  Carter  v.  Walker 
(Ala.),.  65  S.  170. 

Occupation  of  land  does  not  raise  pre- 
sumption it  is  under  any  particular 
deed.  McCleery  v.  Lewis,  104  Me.  33, 
70  A.  540. 

540-2  Black  v.  Boberson,  87  Ark. 
641,  112  S.  W.  402;  Leak  v.  Bk.,  149  N. 
C.  17,  62  S.  E.  733. 

541-3     Bass    r.    Eamos,    58    Fla.    161, 
50   S.  94.5;   American  P.   Co.   v.  B.   Co., 
56  Fla.    116,  47  S.   942. 
541-4     Camp.    Carino    v.    Government, 
212  U.  S.  449. 

541-5  Equality  of  interests  presumed 
to  result  from  conveyance  of  land  to 
two  or  more  persons  in  absence  of  con- 
trarv  specification.  Keuper  v.  Heirs, 
239 'ill.  586,  88  N.  E.  218. 
541-6  Wertheimer  r.  Wells,  112  N. 
Y.   S.   10G2. 

542-7  No  presumption  arises  from 
mere  attempt  to  convey.  Villalva  v. 
Brown  (Tex.  Civ.),  148  S.  W.  1124. 
542-14  Gillette  v.  Plimpton,  253  111. 
147,  97  N.  E.  260;  Williams  i\  Keef, 
241  Mo.  366,  145  S.  W.  425;  Lake  r. 
Weaver  (N.  J.  Eq.),  70  A.  81;  Shinne- 
cock  Hills,  etc.  E.  Co.  v.  Aldrich,  132 
App.  Div.  118,  116  N.  Y.  S.  532. 
542-15  Servitude  by  implication 
must  be  shown  by  claimant.  Lipsky 
V.  Heller,  199  Mass.  310,  85  N.  E.  453. 
542-lS  Applicant  for  registration  of 
title,  who  produces  evidence  showing- 
title,  not  required  to  show  invalidity 
of  tax  deeds  held  by  opposing  party. 
McMahon  v.  Eowley,  238  111.  31,  87 
N.  E.  66.  Statements  in  application 
must  be  sustained  by  affirmative  evi- 
dence, and  title  shown  to  be  good 
against  world.  Jackson  V.  Glos,  243 
HI.  280,  90  N.  E.  717;  Brooke  v.  Glos, 
243  111.  392,  90  N".  E.  751.  See  supra, 
"Abstracts  of  Title,"  68-9.  Eules  of 
evidence  applicable  in  equity  govern 
in  proceeding  for  registration  of  title. 


A'oorhies  r.  Voorhies,  120  N.  Y.  S.  677. 
Presumption  is  in  favor  of  bona  fides 
of  subsequent  purchaser  where  regis- 
try act  not  complied  with.  Feinberg 
f.""  Stearns,  56  Fla.  279,  47  S.  797. 
Ownership  of  equitable  title,  not  pre- 
sumed to  follow  legal  title.  Nowsky 
V.  Siedlecki,  83  Conn,  109,  75  A.  135. 
543-19  Harbison  W.  Co.  v.  Scott 
(Ala.),  64  S.  547;  Morgan  v.  Dunwoody, 
66  Fla.  522,  63  S.  905;  Foley  v.  Ever- 
ett, 142  111.  App.  250;  Barringer  V. 
Davis,  141  la.  419,  120  N.  W.  65; 
Betty  V.  Petrie,  138  Ky.  426,  128  S.  W. 
320;  Drake  v.  Cunningham,  127  App. 
Div.  79,  111  N.  Y.  S.  199;  Cosgrove 
V.  Franklin,  35  E.  I.  527,  87  A.  544; 
National  Bk.  v.  Thomas,  30  E.  I.  294, 
74  A.   1092. 

Unforeclosed  mortgage,  not  evidence  of 
title.  Moorhead  r.  Ellison,  56  Tex.  Civ. 
444,  120  S.  W.  1049. 
Mortgages  judicially  canceled,  inadmis- 
sible. Union  N.  S.  Co.  v.  Pugh,  156 
Ala.  369,  47  S.  48. 

Unprobated  will,  inadmissible.  Bart- 
low  V:  E.  Co.,  243  111.  332,  90  N.  E.  721; 
Dean  v.  Furrh  (Tex.  Civ.),  124  S.  W. 
431.  Unless  execution  proved.  Smith 
r.  Allen.  121  N.  Y.  S.  939. 
Power  of  attorney,  giving  authority  to 
execute  deed,  admissible.  Downs  v. 
Stevenson,  56  Tex.  Civ.  211,  119  S.  W. 
315. 

544-20  Lecroix  v.  Malone,  157  Ala. 
434,  47  S.  725;  Union  N.  S.  Co.  v.  Pugh, 
supra;  McGuire  r.  Lovelace  (Ky.),  128 
S.  W.  309;  O'Quin  v.  Eussell,  121  La. 
57,  46  S,  100;  Mayfield  v.  E.  Co.,  85 
S.  C.  165,  67  S.  E.  132;  Foster  v.  Fos- 
ter, 81  S.  C.  307,  62  S.  E.  320;  Hack- 
barth  v.  Gordon  (Tex.  Civ.),  120  S. 
W.  591.  See  Abernathy  v.  E.  Co.,  150 
N.  C.  97,  63  S.  E.  180. 
Title  to  water  rights  acquired  by  ap- 
propriation, provable  by  parol  if  there 
is  no  record  evidence  or  chain  of  title. 
Bates  V.  Hall,  44  Colo.  360,  98  P.  3. 
Proof  of  fact  of  partnership  prerequi- 
site. See  vol.  9,  p.  249,  n.  56,  and 
supplement  thereto. 

Evidence  must  be  certain  where  stat- 
ute provides  for  parol  testimony.  Bab- 
ington  v.  Barber,  124  La.  1042,  50  S. 
844. 

544-22  Title  by  parol  agreement 
must  rest  upon  proof  of  occupancy  and 
acquiescence  thereunder.  Hooper  v. 
Herald,  154  Mich.  529.  118  N.  W.  3. 
544-23  St.  Louis,  etc.  E.  Co.  r.  Cald- 
well.   93    Ark.    286.    124    S.    W.    1034; 
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Carter  v.  R.  Co.,  240  111.  152,  88  N. 
E.  493;  Erhart  V.  R.  Co.,  130  Mo.  App 
G17,  lis  S.  W.  657;  National  Bk.  v. 
Thomas,  30  R.  I.  294,  74  A.  1092;  Lar- 
rabee  v.  Porter  (Tex.  Civ.),  166  S.  W. 
395;  Anderson  v.  S.  (Tex.  Cr.),  1.59  S. 
W.  847;  Wetzel  v.  Satterwhite  (Tex. 
Civ.),  125  S.  W.  93. 

545-25  Booze  v.  Neal,  6  Ga.  App. 
279,  64  S.  E.  1104;  Higson  t\  Ins.  Co., 
152  N.  C.  206,  67  S.  E.  .509. 
Judgment  in  replevin,  conclusive  of 
ownership  in  subsequent  action  be- 
tween parties  thereto.  Smith  V.  Clark, 
37  Utah  116,  106  P.  6.53. 
546-34  Title  not  shown  by  disclos- 
ure of  foreclosure  sale  by  advertise- 
ment if  it  is  not  shown  sale  authorized 
bj'  mortgage.  Bryan  v.  Straus,  157 
Mich.  49.  121  N.  W.  301. 
Inadmissible. — Vandcrbilt  r.  All  Per- 
sons, 163  Cal.  507,  126  P.  158;  Chris- 
tensen  v.  Peterson  (la.),  144  N.  W.  31.5 
cit.  EXCYC.  OF  Ev. 

546-35  Norman  v.  Beekman,  58  Fla. 
325,  50  S.  876;  New  York  C.  R.  Co 
17.  Moore,  137  App.  Div.  461,  121  N.  Y. 
S.  884  (deed  from  possessor  presum]i- 
tivelv  shows  title);  In  re  Riddell,  116 
N.  Y.  S.  261;  Sison  v.  Silva,  5  Phil 
Isl.  587;  Tambunting  r.  Manila,  5  Phil. 
Isl.  .590;  Rider  r.  Radford  (Tex.  Civ.), 
151  S.  W.  1181;  Anderson  r.  Co.  (Tex. 
Civ.).  120  S.  W.  918;  McMahon  r.  "Mc- 
Donald, 51  Tex.  Civ.  613,  113  S.  W. 
322. 

Not  conclusive. — In  re  Strang,  166  Fed. 
770. 

Deed  not  excluded  because  of  variance 
in  pleading  and  proof  if  that  explain- 
able bv  parol.  Prince  V.  Prince,  162 
Ala.  114,  49  R.  873. 

A  deed  offered  as  color  of  title  may 
incorporate  another  paper,  and  when 
identified,  mav  be  read  in  evidence. 
Goad  r.  Walker  (W.  Va.),  80  S.  E.  873. 
546-36  Le.ggat  v.  Blomberg,  15  Ida. 
496,  98  P.  723;  Bond  r.  Garrison  (Tex. 
Civ.),  127  S.  W.  839  (ambiguity  not 
cause  for  excluding);  Coh  ille  r.  Col- 
ville  (Tex.  Civ.),  118  S.  W.  S70  (de- 
fective acknowledgment  bv  wife);  Mc- 
Collum  r.  Home,  .54  Tex.  Civ.  348,  117 
S.  W.  886  (indefiniteness  of  descrip- 
tion not  an  objection V  See  Brown  r. 
Myers,  150  N.  C.  441,  64  S.  E.  374. 
Deed  Inadmissible  if  plaintiff's  ab- 
stract does  not  correctly  refer  to  vol- 
lime  in  which  it  was  recorded,  at  least 
as  against  party  who  demanded  ab- 
stract; otherwise  as  to  interveners  who 


have  not  demanded  it.  Coler  v.  Alex- 
ander (T.x.  Civ.).  12S  S.  W.  664. 
Deed  issued  on  execution  sale  must  be 
accompanied  by  judgment  and  writ  on 
which  sale  made  or  secondary  evidence 
thereof.  Kruegel  t\'  Cobb  (Tex.  Civ.). 
124  S.  W.  723. 

Unacknowledged  official  deed,  execu- 
tion of  which  in  other  respects  proved. 
admissible  as  a  paper  upon  which  pur- 
chaser may  base  beneficial  ownershi}* 
or  equitable  title.  Hardin  Countv  r. 
Co.  (Tex.  Civ.),  112  S.  W.  822. 
547-41  Office  copy  admissible  where 
lapse  of  time  and  recognition  of  deed 
give  rise  to  presumj>tion  of  due  ac- 
knowledgment. Hudson  r.  Webber,  104 
Me.  4-29,  72  A.  1S4.  Not  admissible  as 
against  third  party  if  original  not  ac- 
knowledged; extrinsic  evidence  not 
competent  to  show  acltnowledgment. 
Ibid. 

548-43     Tguano  L.  &  M.  Co.  r.  Jones, 
65  W.  Va.  59,   64  S.   E.  640. 
550-49     Empire  C.  Co.   r.  Gibson.  23 
Colo.    App.   399,    128  P.   472;    Lewright 
f.   Walls,  .55   Tex.   Civ.  643,   119   S.    W. 
721    (no   greater   presumption    of    regu- 
larity of  proceedings  where  state   pur- 
chaser than  in  other  cases).    See  "Tax- 
ation," p.  340,  et  seq. 
554-54     ^faterial     variance    between 
official    deed,   tax  fi.    fa.   and   levy    ren- 
ders former  inadmissible.     Tlioiiii>son  r. 
Tasker.  134  Ga.  SO.  67  S.  E.  446. 
554-57     ^^IcMahon    v.  Croan,  109  Md. 
0.52.   71    A.   995. 

555-60  Hahn  r.  Co.,  70  Kan.  693 
100  p.  4S4.  See  Norman  P.  Beekman, 
58  Fla.  325,  .50  S.  870. 
555-64  Stanton  r.  Hotchkiss,  157 
Cal.  652.  lOS  p.  9.CA;  Halbouer  r.  Cuo- 
nin,  45  Colo.  507.  101  P.  703;  Saunders 
r.  Collins,  56  Fla.  .534.  47  S.  95S:  Young 
V.  Gibson,  80  Kan.  204,  105  P.  3;  Tay- 
lor r.  Adams,  79  Kan.  360.  99  P.  597; 
>ross  T.  Co.  r.  ^fvers  (Ky.).  116  S.  W. 
255;  Moseley  r.  Hamilton.  136  Ky.  6^0, 
124  S.  W.  894  (statutes  have  changed 
rule,  and  recitals  may  be  impeached 
onlv  for  fraud  or  mistake);  ^fc^^ahon 
r  Crean,  109  Md.  652.  71  .\.  995;  Grif- 
fin r.  Franklin,  224  Mo.  667.  123  S.  W. 
1092;  Peters  r.  Lohr.  24  S.  D.  605.  12* 
N.  W.  S53;  Gibson  r.  Smith,  24  S.  D. 
514.  124  N.  W.  733  (after  expiration 
of  the  three  periods  of  limitation): 
Wright  r.  Carson.  110  Va.  49S,  60  S.  E. 
37. 

See   Billincrs    r.    Hendry,   66    Fla.    168, 
63  S.   701. 
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All  reasonable  presumptions  indulged 
in  favor  of  recorded  tax  deed  under 
which  possession  held.  Sehroeder  v. 
Griggs,  80  Kan.  357,  102  P.  469. 
Assignment  of  certificate  on  which 
deed  by  state  base'd  need  not  be  proved 
if  deed  shows  certificate  surrendered 
bv  grantee.  Saunders  v.  Collins,  56 
Fla.  534.  47  S.  958. 
557-65  Warren  v.  "R.  Co.,  176  Fed. 
336,  99  C.  C.  A.  473  (Washington); 
Maney  v.  Burke,  92  Ark.  84,  122  S.  W. 
Ill;  Mever  v.  Snell,  89  Ark.  298,  116 
S.  W.  208;  Morris  V.  Breedlove,  89 
Ark.  296.  116  S.  W.  223;  Houghton 
V.  Bk.,  157  Cal.  289,  107  P.  113;  Met- 
teer  v.  Smith,  156  Cal.  572,  105  P.  735; 
Ludwick  r.  Dean,  81  Kan.  292,  105  P, 
525;  Einstein  v.  Co.,  132  Mo.  App.  82, 
111  S.  W.  859;  Peters  V.  Lohr,  24  S. 
D.  605,  124  N.  W.  853;  Kellogg  L. 
&  M.  Co.  V.  Co.,  140  Wis.  341,  122  N. 
W.  737. 

558-66  McMahon  v.  Crean,  109  Md. 
652,  71  A.  995. 

Parol     evidence     admissible     to     show 
plaintiff     not    party     to    judgment     on 
which  tax  deed  relied  upon  by  defend- 
ant  issued.     Wren   t:    Scales,   55    Tex. 
Civ.  62,  119  S.  W.  879. 
558-67     Gibson   v.  Pekarek,  25  S.  D. 
281.   126  N.  W.  597. 
559-68     Stanton     v.     Hotchkiss,     157 
Cal.  652,  108  P.  864;  Wright  v.  Carson, 
110   Va.    498,    66    S.    E.   37.     See   P.   v. 
Tnman,  197  N.  Y.  200,  90  N.  E.  438. 
559-69     Wright    v.    Carson,    110    Va. 
498,  66  S.   E.  37. 

560-71  Howell  i\  Bent,  48  Mont.  268, 
137  P.  49;  Kramer  v.  Smith,  23  Okla. 
381,   100   P.   532. 

Tax  deed  invalid  on  its  face  is  admis- 
sible as  color  of  title.     Jackson  v.  Lar- 
son, 24  Colo.  App.  548,  136  P.  81. 
560-73     Robert    v.    Gibson,    79    Kan. 
344,   99    P.   595. 

560-74  Second  deed,  issued  in  lieu 
of  improper  one,  admissible  though  it 
does  not  discl£)se  it  was  such,  facts  and 
circumstances  under  which  it  issued 
appearing.  Young  v.  Gibson,  80  Kan. 
264,   105   P.  3. 

Tax  bill  cloes  not  prove  ownership.  S. 
V.  Bartlett,  147  Mo.  App.  133,  125  S. 
W.  839. 

Recitals  in  deed  may  overcome  pre- 
sumption in  its  favor.  Stitt  i\  String- 
ham,  55  Or.  89,  105  P.  252. 
Informal  deed  aided  by  presumptions. 
Gibson  v.  Garst,  81  Kan.  741,  107  P. 
40. 


Void  deed,  not  prima  facie  evidence  of 
title.  Johnson  V.  Scott;  205  Mass.  294, 
91  N.^  E.  302. 

562-77  Mathews  v.  Hanson,  19  N. 
D.  692,  124  N.  W.  1116;  Jones  v.  Burk- 
itt  (Tex.  Civ.),  150  S.  W.  275;  Ingalla 
V.  Co.,  56  Tex.  Civ.  543,  122  S.  W.  53 
(consent  judgment). 
563-78  McDoel  v.  Jordan  (Tex. 
Civ.),  151  S.  W.  1178. 
See  Anderson  v.  Co.  (Tex.  Civ.),  120  S 
W.  918. 

Surrogate's  court  judgment,  not  pre- 
sumptive evidence  of  title  to  land.  Au- 
buchon  V.  R.  Co.,  137  App.  Div.  834, 
122  N.  Y.   S.  581. 

Schedule  of  property  attached  to  an 
assignment,  admissible  as  evidence  of 
title  in  favor  of  claimants  under  as- 
signee. McMahon  v.  McDonald,  51 
Tex.  Civ.  613,  113  S.  W.  322. 
563-81  Title  to  land  cannot  be  di- 
vested by  parol  admissions  or  declara- 
tions. Garrett  r.  Co.,  66  W.  Va.  587, 
66  S.  E.  741. 

564-83  S.  conveyed  a  strip  of  land 
to  the  city  and  later  sold  the  property, 
excepting  such  strip,  to  C.  Years  later 
he  m^do  a  deed  confirming  former  con- 
veyance. This  latter  deed  is  admis 
sible  in  evidence  to  recover  strip  from 
C.  Close  V.  City  of  Chicago,  257  111. 
47,   100  N.  E.  215. 

565-88     Fullbright  v.  Neely,  131  Ga. 
342,    62    S.    E.    188;    Duren    v.   Bottoms 
(Tex.    Civ.).   129  S.  W.  376. 
566-89     Smith    t.   Donalson,    137    Ga, 
465,  73  S    B.  577;  Patterson  v.  Patter- 
son, 25i   111.   153,  95  N.  E.  1051;   Crver 
V.  McGuire,  148  Ky.  100,  146  S.  W.  402; 
Bowman  &   Cockrell  r.  Baker,  147  Ky 
437,   144   S.  W.   383;   Ware  v.  Bennett, 
143  Kv.  743,  137  S.  W.  532. 
566-93     Gilmartin    v.   Buchanan,    134 
App.  Div.  587,  119  N.  Y.  S.  489. 
566-94     Rucker    v.    Eucker,    136    Ga. 
830,  72   S.  E.  241. 

567-95  Owen  v.  Moxon,  167  Ala. 
615,  52  S.  527;  Pruett  V.  Cowsart,  136 
Ga.  756,  72  S.  E.  30;  Hampe  v.  Sage, 
87  Kan.  536,  125  P.  53;  Hevnbrock  v. 
Hermann,  256  Mo.  21,  164  S.  W.  547; 
Peattie  v.  Gabel,  155  App.  Div.  786, 
140  N.  Y.  S.  993;  Faulkner  v.  Rocket, 
33  R.  I.  152,  80  A.  380;  Benbow  v.  Har- 
vin,  92  S.  C.  180,  75  S.  B.  414. 
J56S-3  Admission  of  such  title  in 
plaintiff  as  his  patent  calls  for,  not 
inconsistent  with  evidence  patent  eon- 
veved  no  title.  Hackbarth  i*.  Gordon 
(Tex.  Civ.),  120  S.  W.  591. 
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569-11      Whelan    r.    R.    Co.,    91    Neb. 
•i:>,  i;:g  N.  W.  20. 
569-13     Yndo    v.   Eivas    (Tex.    Civ.), 
14-J    S.    W.    920. 

"The  declaratious  of  a  party  in  })os- 
session  are  only  adiiiissible  in  evidence 
against  himself  or  his  privies  in  blood 
or  estate,  and  are  not  admissible  to  at- 
tack or  destroy  the  title;  for  that  is 
of  record  and  of  a  higher  and  stronirer 
nature  than  to  be  attacked  by  parol 
evidence.  Such  declarations,  made  by 
a  person  in  possession,  are  competent 
sintply  to  explain  the  character  and 
extent  of  the  possession  in  a  given 
ease."  Strickland  r.  Strickland,  103 
Ark  183,  146  S.  W.  501. 
570-17  Not  entitled  to  weight  in 
ejectment  though  in  writing.  P.  v.  K. 
Co.,  239  HI.  42,  87  N.  E.  946. 
572-19  Pritchard  v.  Fowler,  171  Ala. 
662,  55  S.  147;  Close  v.  Chicago,  257 
111  47  100  N.  E.  215;  Bowman  &  Cock- 
rell  vl  Baker,  147  Ky.  437,  144  S.  W. 
3S3;  Soriano  v.  Arrese,  1  P.  I?.  Fed.  194. 
574-21  Dixon  r.  Dixon  (Md.),  90  A. 
846. 

576-35  Baldwin  v.  McCullough  (Tex. 
Civ.),  146  S.  W.  203. 
577-43     Poole  v.  Com.,  9  Del.  Ch.  192, 
SO  A.  683. 

579-53  Butts  v.  Purdy,  63  Ore.  150, 
125  P.  313,  127  P.  25. 
579-54  Inadmissible  when  it  does 
not  appear  admissions  were  made  when 
he  was  in  possession.  Smith  v.  Smith, 
141  Oa.  629,  81  S.  E.  895. 
580-56  McGuire  v.  Lovelace  (Ky.), 
12S   S.  W.  309. 

580-59     Marsh  v.  Fricke,  1  Ala.  App. 
649,  56  S.  110. 

581-62     Rohrer  v.  Lockery,  136  Wis. 
532,  117  N.  W.  1060. 
583-71     Schmidt    v.    Schweitzer,    137 
N.  Y.  S.  807. 

588-88  See  Beber  r.  Schroeder,  221 
Pa.  152,  70  A.  556. 
"Whether  a  setting  apart  of  the  goods 
for  the  buyer  is  a  suHicient  dclivcM-y  to 
effect  a  passing  of  the  title  dcjuMKls 
entirelv  upon  the  intention  of  the  par- 
ties, and  their  intention  in  this  respect 
is  ordinarily  to  be  drawn  as  an  infer- 
ence or  conclusion  from  their  words, 
statements  and  conduct."  F.  P.  Cluck 
Co.  r.  Therme,  154  la.  201,  134  N.  W. 
■»3S. 

588-93    See  Hopkins  v.  Heywood,  80 
Vt.  486.  86  A.  305. 

6()<)-41     Owen     r.     Moxon.     167    Ala. 
615,  52  S.  527;  Manitou  &  P.  P.  E-  Co. 


r.  irarris,  45  Colo.  185,  101  P.  61;  Pitts- 
burg, etc.  R.  Co.  I.  Wilson,  4t)  Iml. 
App.  444,  91  N.  E.  725;  Folk  c.  Brooks, 
91  S.  C.  7,  74  S.  E.  40. 
602-47  Owen  r.  Moxon,  167  Ala.  615, 
55  S.  527;  Tachini  f.  S.,  59  Tex.  Cr. 
55,  126  S.  W.  1139. 
Title. — Violation  of  Sunday  laws. — 
Th<>ater  tickets  and  yro^-r.-ims  aic  ad- 
missible as  showing  own.Tship  of  a 
theater,  of  which  accused  was  an 
agent.  Gould  v.  S.  (Tex.  Cr.),  146  S. 
W.  172. 

602-48  McDonald  r.  R.  Co.,  164  Fed. 
1007. 

603-52  Tachini  v.  S.,  59  Tex.  Or. 
55,  126  S.  W.  1139;  Wilson  Lumb.  Co. 
r.  Hutton,  152  N.  C.  537,  6^  .«^.  K.  2. 
603-54  Schweitzer  r.  Williams.  43 
Pa.  Super.  202;  (  osgrove  C.  Franklin, 
35  R.  I.  527,  87  A.  544. 
604-60  Reed  r.  Scfton,  11  Cal.  App. 
88,  103  P.  1095;  Locklear  r.  Paul.  163 
N  C.  338,  79  S.  E.  617;  Waukop  r.  Sau- 
vage  (Tex.  Civ.),  1.59  S.  W  1S5;  S.  ott 
r.  Hughes,  66  W.  Va.  573.  66  S.  K.  737. 
605-63  Dixon  r.  Dixon  (Md.).  90  A. 
846. 

606-67  See  supra,  "Hearsay," 
447-23. 

606-68  Van  Deventer  r.  Lott.  172 
Fed.  574;  Yaughan  r.  I'almore.  176  .Ma. 
72,  57  S.  4*<S  (source  unnecessarily 
averred);  Gilbert  r.  Pinkston.  167  Ala. 
490,  52  S.  442;  Hornor  r.  .Tarrett.  99 
Ark  154.  137  S.  W.  820;  Johnson  r. 
Elder,  92  Ark.  30,  121  S.  W.  1066; 
Siblv  r.  England,  90  Ark.  420,  119  S. 
W.  820;  McMilan  r.  Morgan.  90  .\rk. 
190  118  S.  W.  407;  McDaniol  r.  Berger, 
89  Ark.  139,  116  S.  W.  194;  Meyer  r. 
Snell,  89  Ark.  298,  116  S.  W.  208; 
Morris  r.  Breedlove,  89  Ark.  296,  116 
S.  W.  223;  Little  r.  Williams,  8>^  Ark. 
37  113  S.'  W.  340;  Hill  r.  Bnrner,  8 
Ca'l.  A]ip.  58,  96  P.  Ill;  Brown  C. 
Whetstone,  25  Colo.  App.  371,  13<5  P. 
61;  Hill  r.  De  Costa.  65  Fla.  371.  61 
S  750;  Balt/ell  r.  McKinnon,  57  Fla. 
355.  49  S.  546;  Kelle  r.  Egan.  256  111. 
45  99  N.  E.  8.59;  Ruppe  r.  Glos,  243  111, 
414  90  N  Y,.  744;  Heaton  r.  Grand 
Lodge  (Tnd.  App.).  1«3  N.  E.  4S<<:  Haf- 
ner  r.  Cliase,  146  Ta.  231,  124  N.  W. 
1087;  Huglies  r.  Williams  (Mass.).  10.5 
N.  B.  1056;  Hammond  r.  Cowart 
(Miss.).  52  S.  451;  Buck  r.  Walker.  115 
Minn  239  132  N.  W.  205:  Wliitman 
r  Giesing.  224  Mo.  600.  123  S.  W. 
10.52;  Younu  r.  Engdahl.  18  N.  D.  166, 
119  N.  W.  169;   Sears  v.  Murdock,  59 
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Or.  211,  117  P.  305;  Iguano  L.  &  M.  Co. 
v.  Jones,  65  W.  Va.  59,  64  S.  E.  640. 
See  Brown  v.  Whetstone,  25  Colo.  App. 
371,  138  P.  61;  Dooley  v.  P.  &  G.  Co., 
158  App.  Div.  429,  143  N.  Y.  S.  650, 
rev.  77  Misc.  398,  137  N.  Y.  S.  737. 
Evidence  sufficient. — Maynor  v.  Tim- 
ber Co.,  236  Mo.  722,  139  S.  W.  393. 
In  proceedings  to  remove  a  cloud  mpofi. 
title  plaintiff  must  show  clearly,  ac- 
curately, and  certainly  the  validity  of 
his  own  title,  and  the  invalidity  of  the 
title  of  the  opposing  party.  Gasque 
i}.  Ball,  65  Fla.  383,  62  S.  215;  Jarrell 
f.  McEainey,  65  Fla.  141,  61  S.  240. 
Where  plaintiff  seeks  to  enjoin  defend- 
ant from  interfering  with  placing  ob- 
struction in  the  street  because  of  his 
superior  title  the  burden  is  on  him  to 
show  such  title.  Johnston  v.  Palmetto, 
139  Ga.  556,  77  S.  E.  807. 
Tenants  in  common. — Where  one  ten- 
ant in  common  unites  with  another  he 
assumes  the  burden  of  proving  co-ten- 
ant's title.  Heaton  v.  Grand  Lodge 
(Ind.  App.),  103  N.  E.  488. 
607-69     Rucker  v.  Jackson  (Ala.),  60 

5.  139. 

607-70  Nashville,  etc.  R.  Co.  v.  Proc- 
tor, 160  Ala.  450,  49  S.  377;  Whittaker 
V.  Van  Hoose,  157  Ala.  286,  47  S.  741. 
607-71  Hill  V.  Da  Costa,  65  Fla.  371, 
61  S.  750;  Heaton  v.  Grand  Lodge  (Ind, 
App.),  103  N.  E.  488. 
Invalid  Tax  Deed. — ^Burden  of  setting 
aside  is  on  plaintiff.  Christensen  v. 
Peterson  (Ta.),  144  N.  W.  315. 
608-73  Harris  Woodbury  Lumb.  Co. 
V.  Coffin,  179  Fed.  257,  aff.  187  Fed. 
1005;  Gamble  v.  Andrews  (Ala.),  65  S. 
525;  Birmingham  Securities  Co.  v. 
Southern  University,  173  Ala.  116,  55  S. 
240;    Mitchell    v.    Trowbridge,   47    Colo, 

6,  105  P.  878;  House  r.  Grable,  25  Colo, 
App.  405,  138  P.  1012;  Burchel  V.  With- 
ers (Ky.),  121  S.  W,  469;  Graves  v. 
Fancher,  81  N.  J.  Eq,  517,  88  A.  172; 
Ocean  View  Land  Co.  v.  Loudenslager, 
78  N.  .J.  Eq.  571,  80  A,  471;  Chand- 
ley  t'.  Robinson  (N.  J.  Eq.),  75  A.  180; 
Durkin  v.  Ward,  66  Or.  335,  133  P.  345-, 
Butts  r.  Purdy,  63  Or.  150,  125  P.  313, 
127  P.  25.  See  Kiser  v.  McLean,  67 
W,  A^a.  294,  67  S.  E.  725. 
Evidence  sufficient. — ^Kaufman  v.  All 
Persons,  16  Cal.  App.  388,  117  P.  586. 
Where  defendant  claimed  under  deed 
from  plaintiff  in  1908  he  need  not  prove 
title  prior  to  them.  Strange  v.  Strange, 
23  Cal.  App.  281,  137  P.  1104. 
Eurden  of  proving  an  adverse  claim  is 


on  defendant.  Magnetite  M.  Co.  r.  R. 
Co.,  142  N.  Y.  S.  1094, 
609-74  Under  the  act  of  1911  a  pat- 
ent to  land  is  i^rima  facie  evidence  of 
title.  Brue  v.  McMillan,  175  Ala.  416 
57  S.  486, 

Either  party  may  attack  title  of  the 
other;  if  both  titles  void,  advantage 
is  defendant's.  Mever  v.  Snell,  89  Ark, 
298,  116  S.  W.  208.- 
Introduction  of  patent  and  deed  from 
patentee,  shifts  burden  to  defendant. 
Temple  v.  Osburn,  55  Or.  506,  106  P. 
16. 

609-75  Metteer  v.  Smith,  156  Cal. 
572,  105  P,  735, 

Possession  found  by  decree  to  exist  in 
1895,  not  presumed  continuous  until 
1907,  Lister  v.  Glos,  236  HI.  95,  86 
N,  E.   180,    ■ 

609-77  Boyer  i:  Gelhaus,  19  Cal 
App.  320,  125  P.  916;  Nicholson  v.  Vil- 
lepegue,  91  S.  C.  231,  74  S.  E.  506. 
Possession  of  subsoil  presumably  fol- 
lows possession  of  surface,  especially 
where  latter  follows  attempted  grant 
of  whole  estate.  Vandegrift  v.  Co., 
166  Ala.  312,  51  S.  983. 
Grant  conclusively  presumed  though  ad- 
verse holding  not  continued  for  full 
time.  East  Jellico  C.  Co,  v.  Tays,  133 
Ky.  4,  117  S.  W.  307. 
Conveyance  of  expectant  state,  never 
presumed  from  execution  of  quitclaim 
deed.  Layton  r.  Herr,  45  Ind.  App. 
203,  90  N.  E.  645, 

610-79  Johnston  v.  Kramer  Bros., 
203  Fed.  733;  Buchanan  Co.  v.  Adkins, 
99  C.  C,  A.  246,  175  Fed.  692;  Ran- 
dolph V.  Vails  (Ala.),  60  S.  159;  Buch- 
ner  v.  Malloy,  155  Cal.  253,  100  P. 
6S7;.Lougee  v.  Wilson,  24  Colo.  App 
70,  131  P,  777;  Dodge  l\  Millett,  23 
Colo.  App.  64,  127  P.  247;  Buckland  v. 
Fielder,  48  Colo.  153,  109  P.  262;  Steph- 
ens v.  Johnson,  255  111.  610,  99  N.  E. 
642;  Bowling  p.  Co.,  134  Ky.  249,  120 
S.  W.  317;  Cockrell  v.  Colson  (Ky.), 
116  S.  W.  775;  Stewart  V.  May,  111 
Md.  162,  73  A.  460. 
Owner  of  estate  for  years  may  main- 
tain action.  German-Am.  S.  Bk.  v.  Goll- 
mer,  155  Cal,  683,  102  P,  932, 
611-80  Vandegrift  v.  Co.,  166  Ala. 
312,  51  S,  983  (actual  or  constructive); 
Am.  B.  &  I.  Co.  V.  Hopkins,  46  Colo. 
460,  104  P.  1040  (proof  may  come  from 
defendant);  Mulford  r.  Rowland.  45 
Colo.  172,  100  P.  603;  Lister  r.  Glos. 
236    111.    95,    86     N.     E.     180;     Louis- 
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ville  &  N.  R.  Co.  i\  Taylor,  138  Ky. 
437,  128  S.  W.  325;  Dupoyster  v.  Duun 
(Ky.),  113  S.  W.  880;  Horn  v.  Bates 
(Ky.),  114  S.  W.  763;  Vanderveer  v. 
Eapalje,  133  App.  Div.  203,  117  N.  Y. 
S.  485  (right  to  easement  will  not  sup- 
port action;  claim  or  color  of  title  to 
fee,  essential);  O'Donohue  v.  Smith, 
130  App.  Div.  214,  114  N.  Y.  S.  536 
(the  rule  is  the  same  in  equity  as  at 
law). 

Possession  of  vacant  land  is  construc- 
tive and  title  must  be  proved.  Knox 
V.  Gibson,  23  Colo.  App.  402,  128  P. 
470. 

Dispossession  by  fraud,  immaterial  to 
plaintiff.     Am.  B.  &  I.  Co.   v.  Hopkins, 

46  Colo.  460,   104  P.   1040. 
Possession  subsequent  to  suit  cannot  be 
shown  unless  pleaded.     Sayre   v.   Sage, 

47  Colo.   559,   108  P.    160. 

611-81  Graves  v.  Ashburn,  215  U.  S. 
331;  Lougee  v.  Wilson,  24  Colo.  70,  131 
P.  777;  Stephens  v.  Johnson,  255  111. 
610,  99  N.  E.  642;  Beiber  v.  Porter, 
242  111.  616,.  90  N.  E.  183. 
612-83  Holland  t\  Coleman,  162  Ala. 
462,  50  S.  128  (though  deed  under  which 
defendant  claims  void) ;  Sayre  v.  Sage, 
47  Colo.  559,  108  P.  160  (immaterial 
possession  obtained  by  trespass  solely 
for  purpose  of  bringing  action) ;  Wood 
L.  Co.  V.  Williams,  157  Ala.  73,  47  S. 
202  (facts  not  inconsistent  with 
"peaceable  possession"  at  time  bill 
filed). 

Exception  made  if  plaintiff  shows  spe- 
cial equity,  as  some  obstacle  or  impedi- 
ment preventing  or  embarrassing  asser- 
tion of  his  legal  rights.    Pies  v.  Eosser, 
162  Ala.  504,  50  S.  287. 
612-84     Devine   v.   Los   Angeles,   202 
XJ.    S.    313;    Baltzell    V.    McKinnon,    57 
Fla.  355,  49  S.  546;  Brodskv  v.  Nelson, 
57   Wash.   671,   107  P.   840." 
And  so  in  Missouri  and  North  Dakota. 
Stevens    r.    Fitzpatrick,    218    Mo.    70S, 
118  S.  W.  51;   Burke  v.  Seharf,   19  N. 
D.  227,   124  N.   W.   79. 
In  North  Carolina  owner  of  land  may 
bring  action  to  remove  cloud  from  title, 
although    not   in    possession.      Johnston 
V.  Kramer,  203  Fed.  733. 
In  Oregon,  statute  so  provides.     Under 
former  statute  plaintiff  who  went  into 
equity  had  burden  of  showing  land  un- 
occupied.     Comegvs    v.    Hendricks,    55 
Or.  533,  106  P.  1016. 
In  Utah,  proof  of  legal  title  raises  pre- 
sumption of  constructive  possession  by 


plaintiff.  Gibson  v.  McGurrin,  37  Utah 
158,  J 06  P.  609. 

Actual  possession  for  any  period  under 
claim  of  title,  sufficient  against  om> 
without  title.  Morris  v.  Clarkin,  15(i 
Cal.  16,  103  P.  180;  Mitchell  r.  Trow 
bridge,  47  Colo.  6.  105  P.  878  (and 
rnder  color  of  title). 
Possession  need  not  be  shown  where 
main  purpose  of  action  is  to  obtain 
other  relief  and  prayer  to  quiet  title 
but  an  incident.  Ward  r.  Clendenning, 
245  111.  206,  91  X.  E.  1028. 
Exception  to  general  rule  requiring  pos- 
session made  whore  defendant  fii'S 
cross-bill  to  quiet  his  own  title.  Relon- 
der  V.  Eiggs,  20  Colo.  App.  423,  79  P. 
328. 

613-85     Peninsular  N.  S.  Co.  v.  Cox, 

57  Fla.  505,  49  S.  191;  Bale  v.  Bale, 
242  111.  519,  90  N.  E.  233;  Kollock  r. 
Bennett,  53  Or.  395,  100  P.  940;  Custer 
V.  Hall,  71  W.  Va.  119,  76  S.  E.  183. 
In  order  to  establish  an  adverse  equi- 
table title,  it  is  essential  that  the  evi- 
dence of  such  title  should  be  clear  and 
unequivocal,  and  lead  to  but  one  con- 
clusion. Gillette  v.  Plimpton,  253  III. 
147,  97  N.  E.  260. 

Surrounding   facts   may   bo    considered 
in  determining  ownership.     Chisholm   v. 
Thompson,  233  Pa.  181,  82  A.  67. 
614-87     Poole  r.  Lake  Forest,  238  111. 
305,  87  N.  E.  320:  Thurston  v.  McMil- 
lan, 108  Me.  C7.  78  A.  1122. 
Quitclaim   deed   executed   after   action 
begun,  admissible,  grantor  therein  hav- 
ing  previously   executed    deed    contain- 
ing  defective   description.     Brodsky    v. 
Nelson,  57  Wash.  671,  107  P.  840. 
Claim   of  fraudulent  title   met  by   all 
defendant's    ininiimonts    of   title.      I-v- 
ingston   v.  Tavlor,  132  Ga.  1,  G3  S.  E. 
694. 

A  deed  to  plaintiff  by  heirs  is  admis- 
sible, the  intestacy  of  ancestors'  heirg 
being  admitted.  Muntzincr  '".  TTarwood, 
25  Colo.  App.  292.  137  P.  71. 
One  claiming  under  unrecorded  mort- 
gage must  jMove  any  matters  which 
avoid  the  effect  of  a  recorded  mort- 
gage. Kelsev  r.  Norris,  53  Colo.  306, 
125  P.  111. 

614-88  Unrecorded  deed,  not  plead- 
ed in  answer,  inadmissible.  Garvev  i*. 
Garvey,  52  Wash.  516,  101  P.  45  (stat- 
ute). 

614-89  Certified  copy  of  last  record- 
ed deed,  but  prima  facie  evidence  of 
title.  Youne  r.  Engdahl,  18  N.  D.  166, 
119  N.  W.  169. 
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614-91     Brue   v.   McMillan,   175   Ala. 

416,  57  S.  4S6. 

615-93     Letters  written  by  purchaser 

of  land  to  defendant 's  predecessor  in 
interest  and  by  latter  to  former,  ad- 
missible in  connection  with  other  tes- 
timony against  plaintiff  as  trustee.  Uih- 
lein  V.  Co.,  39  Mont.  327,  102  P.  564. 
Non-compliance  of  judgment  with  stat- 
ute, shown  in  collateral  action.  Cooper 
r.  Gunter,  215  Mo.  558,  114  S.  W'.  943. 
615-93  Tate  v.  Rose,  35  Utah  229, 
99  P.  1003. 

616-95  Bale  V.  Bale,  242  111.  519,  90 
N.   E.   233. 

617-96  Nail  v.  Conover,  223  Mo.  477, 
122  S.  W.  1039.  See  Layton  v.  Herr, 
45  Ind.  App.  203,  90  N.  E.  645. 
Ownership  of  vacant  land,  not  proved 
by  master's  deed  in  absence  of  proof 
of  possession  or  title  in  grantor.  Bauer 
r.  Clos,  236  111.  450,  86  N.  E.  116;  Met- 
ropolitan E.  E.  Co.  V.  Eschner,  232  111. 
210,  83  N.  E.  809. 

617-97  Hawkins  v.  McAdoo,  94  Ark 
59,  126  S,  W.  81;  Felker  t\  Breece,  22G 
Mo.  320,  126  S.  W.  424  (superiority  of 
title  between  parties  is  the  issue). 
618-98  Phillips  v.  Menotti,  167  Cal. 
328,  139  P.  796;  Himmelberger-H.  K 
Co.  V.  Jones,  220  Mo.  190,  119  S.  W. 
366. 

619-99  Hardy  v.  Samuels,  92  Ark. 
289,  122  S.  W.  654;  Montgomery,  etc. 
Co.  v.  Quimby,  164  Cal.  250,  128  P.  402; 
Earle  v.  Bryant,  12  Cal.  App.  558,  107 
P.  1018;  Craven.?;.  Lesh,  22  Ida.  463, 
126  P.  774;  Silverton  v.  Brown,  63  Or. 
418,  128  P.  45. 

Burden  of  proof  on  defendant  to  es- 
tablish adverse  possession.  Kerr  v. 
Yager  (la.),  138  N.  W.  905.  Cannot  be 
established  by  inference  or  implication. 
Fleming  v.  Howell,  22  Colo.  App.  382, 
125  Pac.  551. 

620-3  See  Rucker  v.  Jackson  (Ala.), 
60  S.  139. 

The  evidentiary  value  of  the  circum- 
stances essential  to  authorize  the  pre- 
sumption that  the  missing  conveyance 
had  been  made  is  derived  chiefly  from 
their  tendency  to  show  an  acquiescence 
in  the  title  asserted  by  the  adverse 
claimant.  But  asquiescence  presupposes 
knowledge  on  the  part  of  the  owner 
that  opposing  rights  are  set  up  by  an- 
other; for  how  can  it  be  said  that  one 
acquiesces  in  something  of  which  he 
is  ignorant:  But  knowledge  may  also 
be   inferred   from   circumstances,    such, 


for  instance,  as  possession,  coupled 
with  open  and  notorious  claim  of  own- 
ership. It  has  been"  Tield,  howevei; 
that  actual  possession  of  anotlier  is  not 
necessary  to  an  inference  of  knowledge 
and  acquiescence  sufiieient  to  support 
the  presumption  of  a  conveyance." 
Baldwin  v.  McCullough  (Tex.  Civ.),  146 
S.  W.  203.  ~     • 


TOWAGE 

624-4     The    Kunkle    Br^os.,    211    PeS: 

540. 

625-14     The  Mame,  189  Fed.  419. 
626-17     Sicula    v.    Dalzell,   204   Fed. 
697;   The  El  Rio,  162  Fed.  567. 
Evidence  that  machinery  was  defective 
held  immaterial.     Am.  Towing  &  Light- 
ering Co.  t\  Co.,  117  Md.  660,  84  A.  182. 
636-19     The     Ashbourne,     206     Fed. 
860;    Sicula,    etc.    v.    Dalzell,    204    Fed. 
697;    The    Murrell,   200    Fed.    826.     See 
The  Kunkle  Bros.,  211  Fed.  540. 
627-35    Ignorance     of     recently 
changed  conditions  in  a  harbor,  where 
means    of    knowledge    exists,    is    negli- 
gence   on    part    of   master.     The   Mur- 
rell, 200  Fed.  826. 

638-29  Value  of  lost  scow  provable 
by  owner,  as  witness  for  defendant. 
Am.  T.  &  L.  Co.  V.  Co.,  Ill  Md.  504, 
75  A.  341. 

638-30  Opinion  of  non-expert  as  to 
sufficiency  of  hawser,  inadmissible; 
otherwise  as  to  expert.  Am.  T.  &  L. 
Co.  V.  Co.,  Ill  Md.  504,  75  A.  341. 


TRADE-MARKS   AND   TRADE 
NAMES 

Abandonment,   636-24;   Exhibits,   668-16; 
Custom  as  to  use  of  name,  668-16. 
635-18   Commissioner's  decision,  con- 
clusive.     In    re   Herbst,    32    App.    Cas. 
(D.  C.)   269. 

636-22     Spiegel    v.    Zuckerman,    175 
Fed.  978. 

Questions  of  doubt  resolved  in  favor 
of  prior  registrant.  Wayne  County  P. 
Co.  V.  Co.,  32  App.  Cas.  (D.  C.)  279; 
Udell-P.  Mfg.  Co.  V.  Works,  32  App. 
Cas.  (D.  C.)  282;  Phoenix  P.  &  V.  Co. 
V.  Lewis,  32  App.  Cas.  (D.  C.)  285. 
636-24  Intent  to  register  more  than 
one  mark  under  same  application,  as- 
certained from  contents  of  application. 
fe.  V.  Montgomery,  57  Wash.  192,  106 
W.  771. 
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Compliance  with  antecedent  require- 
ments of  law,  iirima  facie  sliowii  by  act 
of  ollicer  lu  receiving  and  liling  apjtli- 
cation  for  registration  of  label.  Ibid. 
Burden  on  party  objecting  to  registra- 
tion of  trade-mark  because  its  resem- 
blance is  likely  to  deceive,  if  fact  not 
apparent  from  inspection  of  marks.  Mc- 
Lean Co.  V.  Co.,  31  App.  Cas.  (D.  C.) 
509. 

Temporary  disuse  of  trade-mark  during 
period  covered  by  lice'nse  to  another, 
not  abandonment.  Nelson  v.  Winchell, 
20.S  Mass.  75,  89  N.  E.  180. 
636-32  Metcalf  v.  Mill  Co.,  204  Fed. 
211,  122  C.  C.  A.  483;  Walter  Baker 
&  Co.  V.  Harrison,  32  App.  Cas.  (D. 
C.)  272;  Phoenix  P.  &  V.  Co.  v.  Lewis, 
32  App.  Cas.  (D.  C.)  28.5;  New  Orleans 
C.  Co.  V.  Co.,  124  La.  19,  49  S.  730. 
638-35  Accounting  of  profits  rea- 
lized by  defendant  ordered  if  he  acted 
with  intent  to  defraud.  Reading  S. 
Wks.  V.  Howes,  201  Mass.  437,  87  N.  E. 
751. 

638-36  Motion  P.  Co.  v.  Film  Co., 
208  Fed.  416;  Stephano  i'.  Satmatopou- 
lous,  199  Fed.  451. 

Actual  competition  must  be  fihown.  The 
intent  that  makes  the  defendant  liable 
is  the  intent  of  his  proven  acts.  Han- 
over S.  M.  Co.  V.  Allen,  208  Fed.  513, 
125  C.  C.  A.  515. 

640-37.  Sometimes  against  sworn 
protestations  of  defendants.  Wolf 
Bros.  V.  Shoe  Co.,  206  Fed.  611,  124 
C.  C.  A.  409,  reversing  192  Fed.  930. 
640-39  McDonald,  etc.  Co.  i:  Mfg. 
Co.,  106  C.  C.  A.  312,  183  Fed.  972. 
640-40  Abandonment  of  attempt  to 
sell  goods  in  manner  pursued  before  bill 
filed  mav  be  admission  of  infringement. 
See  Lvnn  S.  Co.  r.  Co.,  100  Me.  461, 
62  A.'  499,  4  L.  R.  A.  (N.  S.)  460; 
Reading  S.  Wks.  v.  Howes,  2^1  Mass. 
437,  87  N.  E.  751. 

641-43     Forster  Mfg.  Co.  r.  Co.,  211 
Mnss.  219,  97   N.  E.  749. 
Plaintiff  has  burden  of  proving  unfair 
competition.     Pippen    v.   Harris    (Ala.), 
61  S.  890. 

643-47  Perkins  v.  Apollo  Bros..  Inc., 
197  Fed.  476. 

644-49  Barnes  Co.  v.  Vandyck  Co., 
207  Fed.  855;  Wolf  Bros.  Co.  r.  Shoe 
Co.,  206  Fed.  611,  124  C.  C.  A.  409; 
rev.  192  Fed.  930;  Yale  Mfg.  Co.  r.  Wor- 
cester Mfg.  Co.,  205  Fed.  952;Nota- 
seme  Hosiery  Co.  r.  Straus,  201  Fed. 
99  119  C.  C.  A.  134;  Coco  Cola  Co.'r. 
Gay-Ola  Co.,  200  Fed.  720,  119  C.  C.  A. 


164;  Estes  r.  Frost,  176  Fed.  338,  100 
C.  C.   A.  258;   Rubber,  etc.  Co.  r.  Co., 

XI   X.  J.  Kq.  .319,  88  A.  210. 

644-50  Ben  Levy  Co.  r.  Tetlow,  209 
Fed.  139;  Hill  Bread  Co.  r.  Goodrich 
Baking  Co.  (N.  J.),  89  A.  863. 
645-51  See  Samson  C.  Works  r.  Pur- 
itan Mills,  211  Fed.  603,  rev.  197  Fed, 
205  and  aflirming  191  Fed.  .573. 
•'Reputation  and  good  will  in  connec- 
tion with,  and  as  a  part  of  a  business, 
generally  is  recognized  as  a  property 
right,  and  will  be  protected  against 
the  unfair  competition  of  rival  manu- 
facturers or  dealers  in  similar  products. 
Geo.  C.  Fox  Co.  r.  Glvnn,  191  Mass. 
344,  349,  78  N.  E.  89.  9  L.  R.  A.  (N.  S.) 
1096,  114  Am.  St.  Rep.  916;  Reading 
Stove  Works  v.  S.  M.  Howes  Co..  201 
Mass.  437,  438,  87  N.  E.  751,  21  L.  R. 
A.     (N.    S.)     979;    Draper    r.    Skerrett 

116  Fed.  206.  It  is  wholly  im- 
material where  this  right  has  been 
invaded,  that  the  retail  or  wholesale 
dealer  who  may  be  the  immediate  pur- 
chaser of  goods  put  out  in  imitation, 
is  not  misled  as  to  their  identity.  The 
wrong  of  unfair  competition  is  pres- 
ent where  goods  are  so  dressed  in  form, 
or  marked  by  decorafive  symbols,  that 
the  ultimate  consumer,  when  the  goods 
are  distributed  for  use  in  the  ordinary 
course  of  trade,  either  is,  or  possibly 
may  be  deceived.  The  liability  to  de- 
ce]>tion  b(?ing  the  test,  it  also  is  not 
necessary  to  show  that  specific  buyers 
have  been  actually  deceived,  or  that 
the  infringer  did  intoml  to  deceive  the 
public."  Forster  Mfg.  Co.  r.  Co.,  211 
Mass.  219,  97  N.  E.  749. 

646-52  Dvment  r.  Lewis,  144  Ta.  509, 

123  N.  W.  244;  S.anlan   r.  Williams.  53 

Tex.  Civ.  28,  114  S.  W.  862.     See   Mar- 

garete  Steifif  r.  Bing,  206  Fed.  900,  124 

C.  C.  A.  560. 

647-53     Florence  Mfg.   Co.    r.    Dowd, 

171    Fed.    122;    Newcomer    r.    Co.,    16S 

Fed..  621,  94  C.  C.  A.  77. 

651-58     Humph  IT.  Co.  r.  Co.,  30  App. 

Cas.  (D.  C.)  484. 

654-70     Reading   S.    Wks.    r.    Howes, 

201    Mass.    437,    S7    N.    E.    751     (wrong 

consists    of   attempt    to    sell    goods   by 

misrepresentation);    Dutton    r.   Cupples, 

117  App.  Div.  172,  102  N.  Y.  S.  309; 
Collier  r.  .Tones,  66  ^Tisc.  97,  120  N.  Y. 
S.  991;  :Martell  r.  Co.,  51  Wash.  375, 
98   P.   1116. 

655-72  Newport  S.  Bank  Co.  r.  yVm. 
Co.,  144  Ky.  7,  137  S.  W.  784;  George 
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G.  Fox  Co.  V.  Baking  Co.,  209  Mass. 
251,  95   N.  E.   747. 

655-73  Gaines  &  Co.  v.  Turner  Co., 
204  Fed.  553,  122  C.  C.  A.  79;  Forster 
Mfg.  Co.  r.  Cutter-Tower  Co.,  211  Mass. 
219,  97  N.  E.  749;  Eeading  S.  Wks. 
V.  Howes,  201  Mass.  437,  87  N.  E.  751; 
Martell  v.  Co.,  51  Wash.  375,  98  P 
1116. 

Intent  proved  by  proof  of  sales  to 
plaintiff's  emissaries.  Kessler  v.  Gold- 
strom,  101  C.  C.  A.  476,  177  Fed.  392. 
It  may  be  shown  by  circumstances  in- 
dependently of  label  on  goods.  Nelle 
V.  Baer,  5  Phil.  Isl.  608.  Continued  use 
after  notice  and  warning  by  plaintiff 
shows  intent.  Nelson  v.  Winchell,  203 
Mass.  75,  89  N.  E.  180. 
Intent  of  corporation  shown  by  acts  of 
partners  who  organized  it  as  successor 
to  partnership,  notwithstanding  such 
acts  not  a  cause  of  action  because  of 
statute  of  limitations.  Racine  P.  G. 
Co.  -y.  Dittgen,  171  Fed:  631,  96  C. 
C.  A.  433. 

656-74  Apollo  Bros.  v.  Perkins,  207 
Fed.  530,  125  C.  C.  A.  192,  rev.  197  Fed. 
476. 

656-75  See  Moore  r.  Auwell,  172 
Fed.  508. 

656-76  Hill  B.  Co.  v.  B.  Co.  (N.  J.), 
89  A.  863.  See  Martin  v.  Martin,  73 
N.  J.  Eq.  39,  71  A.  409. 
Sufficient  evidence  of  bad  faith  afforded 
by  defendant's  failure  to  establish 
legal  right  claimed.  Eaeine  P.  G.  Co. 
v.  Dittgen,  171  Fed.  631,  96  C.  C.  A. 
433. 

657-77  Cost  sheet  adopted  and  acted 
on  by  defendant,  evidence  of  cost  of 
goods  made  by  him.  Failure  to  keep 
accounts  after  notice  by  plaintiff,  a  cir- 
cumstance against  defendant.  Nelson 
V.  Winchell,  203  Mass.  75,  89  N.  E.  180. 
Sum  agreed  upon  by  parties  for  use  of 
trade-mark  and  business  name,  strong, 
if  not  controlling,  evidence  of  dam- 
ages caused  by  subsequent  wrongful 
use.     H^id. 

658-81     Samson     Cordage     Works    v. 
Cordao-e    Mills,    197   Fed.^205. 
658-84     Leach     v.     Scarff,     188     Fed. 
446. 

661-90     Use  not  amounting  to  fraud. 
Jacobs  V.  Beecham,  221  U.  S.  263. 
663-97     Burke    v.    Bishop,    175    Fed. 
167. 

663-98  Burke  v.  Bishop,  175  Fed. 
167. 

Defendant's  good  faith  may  be  shown 
in   action   for   accounting.     Vulcan    D. 


Co.    V.    Co.,    75    N.    J.    Eq.    542,    73    A. 
603. 

665-9     James  Van  Dyk  Co.  v.  Eeilly 
Co.,    130   N.   Y.   S.    755. 
667-13     Star  Brew.  Co.  v.  Brew.  Co., 
36  App.  Cas.  (D.  C.)  534;  Munn  Co.  v. 
Co.,   82   N.  J.   Eq.  63,  88   A.  330. 
668-16     Exhibits  of  articles  of  same 
name,    manufactured   by    different   per- 
sons,   not    relevant    without    evidence 
showing   origin    and   use.      Am.   T.    Co. 
■V.  Polacsek,  170  Fed.  117. 
Custom  to  allow  trade  name  to  "be  used 
on  goods  prepared  for  use   in   different 
form,   irrelevant  unless   it   is   shown   to 
have  been  open,  notorious  and  with  ac- 
quiescence,   riiid. 

675-39     P.    V.    Luhrs,    127    App.    Div. 
634,   111    N.   Y.    S.    749. 


TRANSACTIONS  WITH  DECEASED 
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703-6  See  Abrahams  v.  Woolley,  243 
HI.  365,  90  N.  E.  667. 

718-9  Temple  v.  Bradley,  119  Md. 
602,  87  A.  394. 

720-18  There  is  no  presumption  of 
the  incompetency  of  a  witness  to  tes- 
tify as  to  transactions  with  a  deceased. 
Abbott  V.  Doughan,  204  N.  Y.  223,  97 
N.  E.  599. 

721-20     Orndorf   v.   Jeffries,   46   Ind. 
App.   254,   91   N.  E.   608. 
723-25     See     Clifton    i>.    Meuser,    79 
Kan.  655,  100  P.  645. 
731-63     Chapman    v.    Dougherty,    87 
Mo.  617,  56  Am.  Rep.  469;  Leavea  f.  R. 
Co.,  171  Mo.  App.  24,  153  S.  W.  500. 
734-86     Boyd  v.  Gore,  143  Wis.  531, 
128  N.  W.  68. 

736-94  Roberts  v.  Tift,  136  Ga.  901, 
72  S.  E,  234;  Kington  v.  Ewart,  85 
Kan.  292,  116  P.  495. 
A  party  to  a  suit  is  competent  to  tes- 
tify in  his  own  behalf  against  a  board 
of  education  in  relation  to  a  personal 
transaction  between  himself  and  a  de- 
ceased member  of  such  board.  Board 
of  Education  v.  Harvey,  70  W.  Va.  480, 
74  S.  E.  507. 

738-2  Actions  to  recover  money  judg- 
ments, as  for  example  an  action  on  a 
note  given  to  plaintiff  by  deceased  by 
gift  inter  vivos,  do  not  come  within 
the  terms  of  such  statutes.  Snvder  i?. 
Frank  (Ind.  App.),  101  N.  E.  684. 
739-10  Green  v.  Co.  (Del.),  87  A. 
8S5;  Duncan  v.  Jouett  (Tex.  Civ.),  Ill 
S.  W.  981. 
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As  to  scope  of  Vermont  statute,  see 
Wilkins  f.  Brock,  81  Vt.  3U2.  70  A. 
572. 

742-21  Gernon  v.  Sisson,  21  Cal. 
App.   123,   131  P.   85. 

743-24  Validity  of  claim  against 
estate  may  be  testified  to  by  claimant 
in  proceeding  to  remove  the  adminis- 
trator, though  claimant  could  not  tes- 
tify thereto  against  estate.  Scott  V. 
Smith,  171  Ind.  453,  85  N.  E.  774. 
745-39  Condor  v.  Secrest,  149  N.  C. 
201,  CI  S.  E.  921. 

746-45  Allen  v.  Allen,  157  111.  App. 
3G2;  Boeck  v.  Milke,  141  la.  713,  118 
N.  W.  874;  Spencer  r.  Schell  (Tex. 
Civ.),  142  S.  W.  Ill;  Nelson  r.  Carl- 
son, 48  Wash.  651,  94  P.  477;  Cart- 
right  V.  Cartright,  70  W.  Va.  507,  74 
S.  E.  655;  Weidenhoft  v.  Primm,  16 
Wyo.  340,  94  P.  453. 
747-54  Kirby  v.  Kirby,  236  111.  255, 
80  N.  E.  259;  Scully  v.  Scully,  154  App, 
Div.  359,  139  X.  Y.  S.  G22. 
747-55  Shotwell  v.  Stickle  (N.  J.), 
90  A.  246. 

747-57  Harmon  v.  Harmon  (S.  C), 
71   S.  E.  815. 

750-67  Gledhill  v.  McCoombs,  110 
Me.  341,  86  A.  247;  Kohlberg  v.  Aw- 
brey  &  Semple  (Tex.  Civ.),  167  S.  W. 
828;  Tennison  V.  Palmer  (Tex.  Civ.), 
142  S.  W.  948. 

An  executor  named  in  will  may  testify 
as  to  conversations  with  the  testator 
concerning  the  will.  In  re  Bretzman's 
Will,  117  Minn.  247,  135  N.  W.  980 
construing  statute. 

753-78  Ross  v.  Ross,  140  Ta.  51,  117 
N.  W.  1105. 

753-S3  Wall  v.  Diramet,  132  Ky. 
747,  117  S.  W.  299. 

754-89     In    ro    Cauldwell,    156    App. 
Div.   66,   141    X.   Y.   S.   734. 
755-96     Barnctt   /.  Kemp   (Mo.),  167 
S.  W.  546. 

756-98     In    re    Whitlow's   Est.    (^Mo. 
A]>p.),    167    S.    W.    463. 
759-16     Wntldns   v.   Carter,   164  Ala. 
456,   51    S.   31 S. 

760-22  Wife  as  beneficiary  in  in- 
surance policy  compotont  to  testify  in 
an  action  on  the  ]iolicy.  She  is  claim- 
ing not  as  heir  of  the  decensed  but 
by  virtue  of  a  contract  with  the  com- 
panv.  Grand  Lodge  v.  Dillard  (Tex. 
Cr.V,  162  S.  W.  1173. 
761-23  Napier  r.  Elliott,  177  Ala. 
113.  58  S.  435;  Thornton  r.  Feruuson. 
133  Ga.  825.  67  S.  E.  97;  Orendorf  r. 
Jeffries,    46    Ind.    App.    254,    91    N.    E. 


608;  In  re  Murray's  Est.,  145  la.  368, 

124  N.  W.  193;  Mollison  r.  Rittgers, 
140  la.  365,  118  N.  W.  512;  Swoarin- 
gen  r.  Tyler,  132  Ky.  458,  116  8.  W. 
331;  Paducah  C.  Co.  r.  Co.,  135  Kv. 
53,  121  S.  W.  986;  Brown  r.  Patter- 
son, 224  Mo.  6.39,  124  S.  W.  1;  Jack- 
son r.  Smith,  139  Mo.  App.  691,  123  S. 
W.  1026;  Bailev.f.  Bailev.  139  Mo. 
App.  176,  122  S.  W.  1099;'Borrhors  C 
Barckors,  15S  Mo.  App.  267,  138  S.  W. 
555;    Poppenhusen   v.  id.,  68   Misc.  548, 

125  N.  Y.  S.  269;  In  re  McCahan's 
Est.,  221  Pa.  186,  70  A.  711;  Armstrong 
V.  Burt  (Tex.  Civ.),  138  S.  W.  172. 
762-25  McBride  v.  Kirkpatriok,  207 
Fed.  893;  Watkins  r.  Carter,  HJi  Ala. 
456,  51  S.  318;  Rocker  v.  Samuels.  10 
Cal.  App.  227,  101  P.  689;  Elwell  v. 
Hicks,  238  111.  170,  87  X.  E.  316;  Kirby 
V.  Kirby,  236  111.  255,  86  N.  E.  259; 
Keenan  v.  Blue,  146  HI.  App.  7;  Miller 
V.  Mathias,  145  111.  App.  465;  Mer- 
chants' L.  &  T.  Co.  V.  Egan,  143  111. 
App.  572;  Kenipton  r.  P.,  139  111.  App. 
563;  Quandt  r.  Ernst,  143  111.  App. 
299;  In  re  Wittick 's  Est.  (la.),  145  N. 
W.  913;  Dashner  r.  Dashner,  142  1a.  34S, 
120  N.  W.  975;  Frve  v.  Gullion,  143 
la.  719,  121  X^.  W.  563;   Heery  v.  Reed, 

80  Kan.  380,  102  P.  846;  Smith  c. 
Berry,  155  Ky.  686,  160  S.  W.  247; 
Skinner  v.  Creasv  (Kv.),  116  S.  W. 
753;  Koogle  r.  Cline,  110  Md.  5s7,  73 
A.  672;  Lanahan  r.  Cockev,  108  Md. 
620,  71  A.  314;  In  re  Rohrig',  176  Mich. 
407,   142  X.  W.  561;   Lieber  r.  Lieber, 

239  Mo.  1,  143  S.  W.  458;  Brown  r. 
Patterson,  224  Mo.  639,  124  S.  W.  1; 
Deal  r.  Hainlev,  135  Mo.  App.  507,  116 
S.  W.  1;  :Moore  r.  Fingar,  131  App. 
Div.  399,  115  N.  Y.  S.  1035;  Harrell 
r.  Hagan,  150  X.  C.  242,  63  S.  E.  952; 
Larson  r.  Xewman,  19  N.  D.  153,  121 
X.  W.  202;  Dunshee  r.  Dunshee.  243 
Pa.  599,  90  A.  362;  McCandless  r.  Mob- 
lev,  81  S.  C.  303,  62  S.  E.  260;  Lester 
r.Hutson  (Tex.  Civ.),  167  S.  W.  321; 
Ross  r.  Kell  (Tex.  Civ.).  159  S.  W.  119; 
Holders  r.  Doolev  (Tex.  Civ.),  154  S.  W. 
614;  McDonald's  Est.  r.  McDonald 
(Tex.  Civ.).  150  S.  W.  .593;  Mounger 
V.  Daughertv  (Tex.  Civ.),  138  S.  \V. 
1070;  Wilkins  r.  Brook,  81  Vt.  332.  70 
A.  572;  Shaw  r.  Lobe,  5«5  Wash.  219, 
108  P.  450;  Smith  r.  Scott.  51  Wash. 
330,  98  P.  763;  George  v.  Crim,  66  W. 
Va.  421,  C^G  S.  E.  526. 
762-26  Watson  r.  AppTeton  (Ala."). 
62  S.  765;  Green  r.  Co.  (Del.").  '='7  A. 
885;  Hathaway  v.  Cook,  258  HI.  92,  101 
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N.  E.  227;  Keys  v.  McDowell  (Ind. 
App.),  100  N.  E.  385;  Van  Wagenen  v. 
Bonnot,  74  N.  J.  Eq.  843,  70  A.  143; 
Lester  v.  Hutson  (Tex.  Civ.),  167  S. 
W.  321. 

763-29  Executrix  not  disqualified  as 
against  heir  of  decedent  because  she 
might  be  benefited  as  result  of  suit  in 
consequence  of  the  will.  Wilder  v.  Wil- 
der, 82  Vt.  123,  72  A.  203. 
764-33  Frve  v.  Gullion,  143  la.  719, 
121  N.  W.  563;  Sullivan  v.  R.  Co.,  245 
111.  1,  91  N.  E.  643,  147  111.  App.  227 
(though  made  party  to  disqualify  him 
from  testifying  on  behalf  of  co-defend- 
ants). 

76^-40  Anthony  v.  Sturdivant,  163 
Ala.  530,  50  S.  1028. 
Disclaimer  by  some  heirs,  parties  to 
partition  proceeding,  does  not  render 
them  competent  witnesses  for  the 
others  as  to  transactions  and  communi- 
cations with  deceased.  Frye  r.  Gullion, 
143  la.  719,  121  N.  W.  563. 
766-44  Hess  v.  Harting,  89  Kan.  599, 
132  P.  148;  Eareckson  v.  Eogers,  112 
Md.  160,  75  A.  513. 

767-47     Wells  v.  Hobbs,  57  Tex.  Civ. 
375,  122  S.  W.  451;  Zwietusch  V.  Luehr- 
ing,  156  Wis.  96,  144  N.  W.  257. 
767-49     Blass    v.    Linsley,     78     Misc. 
422,   139  N.  Y.  S.  540. 
769-58     Contra    where    dismissal    be- 
cause     of      "adjudication      of      bank- 
ruptcy,"  that  not  being  equivalent  to 
discharge    in    bankruptcy.      Anthony    V. 
Sturdivant,  163  Ala!  530,  50  S.  1028. 
769-59     Denny    v.     Schwabacher,    54 
Wash.  689,  104  P.  137.     Comp.  Sullivan 
V.  R.  Co.,  245  111.  1,  91  N.  E.  643. 
Sworn  disclaimer  prevails  over  allega- 
tion on  a  cross  complaint.     Sackman  v. 
Thomas,  24  Wash.  660,  64  P.  819. 
769-60     Sullivan   v.   R.    Co.,    245   111. 
1,  91  N.  E.  643    (offer  by  a  defendant 
to   restrict   testimony   to  advantage   of 
co-defendant). 

769-63  Disclaimer  in  ejectment.-— 
Under  a  statute  conferring  competency 
on  any  defendant  in  ejectment  if  he 
disclaims  title  to  the  premises  and  also 
pays  the  accrued  costs  or  gives  secur- 
ity therefor,  a  party  is  not  rendered 
competent  who  fhough  disclaiming  title 
fails  to  pay  or  secure  the  costs.  Burke 
V.  Burke,  240  Pa.  379,  87  A.  960. 
770-67  Patterson  v.  Patterson,  251 
111.  153,  95  N.  E.  1051;  Elwell  v.  Hicks, 
238  111.  170,  87  N.  E.  316;  In  re  Van 
Ilouten's  Will,  147  la.  725,  124  N.  W. 
886;  In  re  Winslow's  Will,  146  la.  67, 


124  N.  W.  895;  MeClure  v.  Clement,  161 
Mo.  App.  23,  143  S.  W.  82;  In  re 
Klinzner's  Will,  71  Misc.  620,  130  N. 
Y.  S.  1059;  Harrell  v.  Hagan,  150  N". 
C.  242,  63  S.  E.  952;  George  v.  Crim, 
66  W.  Va.  421,  66  S.  E.  526. 
In  an  action  to  recover  possession  of 
a  diamond  ring  which  plaintiff  alleged 
that  the  defendant  unlawfully  with- 
held from  her,  a  witness  for  the  plain- 
tiff testified,  in  substance,  that  the 
plaintiff  purchased  the  ring  of  him  and 
paid  for  it,  and  that  at  the  time  it  was 
delivered,  by  parol  agreement  between 
the  plaintiff  and  defendant's  intestate, 
Doughan,  the  ring  was  loaned  to  the 
latter;  the  title  and  ownership  being 
retained  by  the  plaintiff.  He  was  not 
"a  person  interested  in  the  event"  of 
this  action.  "He  had  sold  the  ring 
and  received  his  pay  therefor,  and  it 
made  not  the  slightest  difference  to 
him,  directly  or  indirectly,  whether  sub- 
sequently the  ownership  of  the  ring  re- 
mained in  plaintiff  or  passed  to  de- 
fendant's intestate."  Abbott  v.  Doug- 
han, 204  N.  Y.  223,  97  N.  E.  599. 
771-69  Powell  v.  Powell,  78  O.  St. 
331,  85  N.  E.  541. 

771-71  bavre  v.  Woodyard,  66  W. 
Va.  288.  66  S.  E.  320. 
772-72  Woodburv  r.  Henning,  148 
la.  23,  126  N.  W."^912;  Farmers'  Bk. 
v.  Wickliffe,  134  Ky.  627,  121  S.  W. 
498  (stockholder);  Scheu  v.  Blum,  136 
App.  Div.  592,  121  N.  Y.  S.  122;  In 
re  Rossell,  126  App.  Div.  607,  110  N. 
Y.  S.  706;  Boltz  v.  Muehlhof,  37  Pa. 
Super.  375. 

An  agent  is  "in  no  legal  sense  one  of 
the  'original  parties'  to  the  contract. 
The  witness  is  not  a  party  to  this  suit, 
and,  if  he  ever  had  any  pecuniary  in- 
terest in  the  purchase,  it  is  clear  that 
he  had  no  such  interest  in  it  or  in  this 
controversy  when  he  testified.  He  waS 
clearly  a  competent  witness."  Jeffer- 
son V.  Gregory,  113  Va.  61,  73  S.  E.  452. 
772-73  Oliver  r.  Williams.  163  Ala. 
376,  50  S.  937;  First  Nat.  Bk.  v.  Alex- 
ander, 161  Ala.  580,  50  S.  45  (witness 
a  party  to  another  suit  brought  by  the 
same  plaintiff) ;  Wetzel  v.  Firebaugh, 
251  Hi  190,  95  ISr.  E.  1085;  Ackman 
r.  Potter,  239  111.  578,  88  N.  E.  231; 
So.  C.  Inst.  V.  Avery's  Est.,  157  111. 
App.  568;  Mollison  t\  Eittgers,  140  la. 
365,  118  N.  W.  512;  Cooper  V.  Cooper, 
65  W.  Va.  712,  64  S.  E.  927.  See  Brit- 
ish &  A.  Mort.  Co.  V.  Worrill,  168  Fed. 
120. 
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773-74  Jones  v.  Abbott,  23.j  111.  220, 
85  N.  E.  279;  Onidorf  v.  Jefifrics,  46 
]nd.  App.  254,  91  N.  E.  608;  Burnett 
V.  Smith,  93  Miss.  566,  47  S.  117;  Pat- 
terson V.  Hughes,  236  Pa.  315,  84  A. 
829. 

774-75  Jones  v.  Abbott,  supra;  Mol- 
lison  i".  Eittfi:ers,  supjra;  Boltz  r.  Muehl- 
hof,  supra;  Savre  r.  Woodyard,  66  W. 
Va.  288,  66  S.  E.  320. 
775-76  First  Nat.  Bk.  v.  Gerli,  225 
Pa.  256,  74  A.  52. 

775-77     Hungerford      v.     Snow,     129 
App.  Div.  816,  114  N.  Y.  S.  127. 
776-78     Eatliff  r.  Daniel,  137  Ky.  55, 
121    S.   W.    1034;    Powell   V.   Powell,   78 
0.   St.  331,  85  N.   E.  541. 
776-79     First  Nat.  Bk.  v.  Alexancler, 
161  Ala.  580,  50  S.  45. 
777-81     Glennan  v.  Bep.  Co.,  152  App. 
Div.  316,  136  N.  Y.  S.  247. 
777-82     Allen  v.  Shires,  47  Colo.  433, 
107   P.   1070. 

778-86  McCall  P.  Hall  (Ala.),  62  S. 
68. 

778-90     Husband   not   disqualified   on 
ground    of    interest    to    testify    in    his 
•wife's  suit   against   estate  for  services 
rendered  deceased.     Hall  v.  Hilley,  139 
Ga.   13,   76  S.   E.   566. 
779-91     Seheu  v.  Blum,  136  App.  Div. 
592,    121    N.    Y.    S.    122. 
779-94     In  re  Russell,  126  App.  Div, 
607,  110  N.  Y.  S.  706. 
779-95     Cooper  v.  Cooper,  65  W.  Va. 
712.  64  S.  E.  927. 

Possible  liability  for  costs  docs  not 
disqualify  witness  who  testifies  against 
interest.  Ackman  v.  Potter,  239  111. 
57S,  88  N.  E.  231. 

780-97  In  re  Martin's  Will  (la.), 
142  N.  W.  74. 

780-98  Augusta  N.  S.  Co.  r.  Tor- 
law,  133  Ga.  138,  65  S.  E.  370;  In  re 
Me Xaugh ton's  Will,  138  Wis.  179,  118 
\.  W.  997. 

780-1  In  Kentucky  the  assignment 
of  a  claim  by  a  person  who  is  incom- 
petent to  testify  for  himself  does  not 
make  him  competent  to  testify  for  an- 
other. Davis  1-.  Strange,  156  Ky.  420, 
161  S.  W.  217.  See  also  infra,  p.  798, 
n.   81. 

781-3  Contra,  Augusta  N.  S.  Co.  v. 
Forlaw,  133  Ga.  13S,  65  S.  E.  370. 
784-22  Elwell  r.  Hicks.  238  111.  170, 
87  N.  E.  316;  Greensburg  B.  &  L.  Assn. 
r.  Hates,  36  Pa.  C.  C  257. 
784-23  Burke  v.  Burke,  240  Pa.  379, 
87  A.  960. 


785-25     Eatliff  r.  Daniel,  137  Ky.  55, 
121  S.  W.  KI34. 

785-26  See  Abrahams  r.  Woolley, 
243  111.  365,  90  N.  E.  667. 
787-35  Massev  f.  Co.  (Ky.),  116  S. 
W.  276;  Peteron  l\  Co.,  Ill  Minn.  105, 
126  X.  W.  5.34  (though  acting  as  man- 
ager) ;  Greensburg  B.  &  L.  Assn.  v. 
Bates.  36  Pa.  C.  C.  257. 
788-38  Johnson  r.  Assn.,  136  Wis. 
528,  117  X.  W.  1019  (before  amend- 
ment of  1907). 

789-41  Sec  Sj-ithover  r.  Assn.,  225 
Mo.  660,  125  S.  W.  766. 
789-44  Disqualifying  status  must 
exist  when  witness  testifies.  In  re  Mc- 
Xaughton's  Will,  138  Wis.  179,  118  N. 
W.  997. 

790-49  British  &  A.  :Mort.  Co.  C. 
Worrill.  168  Fed.  120;  So.  Collegiate 
Institute  r.  Averv's  Est.,  157  111.  App. 
568;  Massey  v.  Co.,  (Ky.),  116  S.  W. 
276;  Taylor  v.  George,  176  Mo.  App. 
215  161  S.  W.  1187;  Jackson  r.  Smith, 
139'  Mo.  App.  691,  123  S.  W.  1026. 
791-50  Collins  r.  Co..  143  Mo.  App. 
333  127  S.  W.  641;  Jackson  v.  Smith 
(Mo.  App.),  118  S.  W.  659. 
792-55  Currier  r.  Clark,  145  la.  613, 
124  X^.  W.  622;  Dewein  r.  IIooss,  237 
Mo  23  139  S.  W.  195;  Smith  r.  Oli- 
varri  (Tex.  Civ.),  127  S.  W.  23.5. 
793-56  Elwell  f.  Hicks,  238  111.  170, 
87   X.   E.  316. 

794-60    Augusta    N.    S.    Co.   r.    For- 
law,   133    Ga.    138,   65    S.    E.   370. 
794-64     Farmers'    M.    Co.    r.    Wood- 
worth    109  Va.  596.  64  S.  E.  986. 
795-69     Grav  r.  ^\  right.   H2  Ta.  22.5, 
119    N     W     612;    Bonev    r.    Bonoy,    161 
N.'C.  614.  77  S.  E.  784. 
796-73     Zwietusch    r.    Luehring,    I06 
Wis.   96,   144    X.   W.  257. 
798-81     Davis    r.    Strange.    15G    Ky. 
420,   161   S.  W.  217. 

800-97  :Mortgagor  not  disqualified  as 
witness  in  favor  of  mortgagee's  gran- 
tee. Shook  r.  Fox,  126  App.  Div.  565, 
no  X    Y.  S.  951. 

801-99  Jones  f.  GatlifT  (Ky.).  113  S. 
W  436;  Chase  r.  Woodruff,  138  Wis. 
641  1^0  N  W.  499.  Contra,  Ivy  v. 
Ivv'(Tex.  Civ.).  128  S.  W.  682.  See 
Wiegand  r.  Rutschke,  253  HI.  260,  97 
X    E.  641.  ^. 

801-2     Shook   r.  Fox,   126  App.  Div. 
565    110  X    Y.  S.  051;   Preston  r.  Co., 
5o'wash.  377.  07  P.  293. 
801-3     Abies  r.  Ackley,  133  Mo.  App. 
.594     113    S.    W.    6n<?. 
Assignee  may  testify  against  interest. 
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Goldschmidt   v.  Ins.  Co.,  134  Apjx  Div. 
475,  119  N.  Y.  S.  233. 

SC)2-S     Buckman    v.    E.    Co.,    227    Pa. 
277,  75  A.  1069. 

803-9     Bailev  v.  Robison,  244  111.  16, 
91  N.  E.  98;  Condor  v.  Secrest,  149  N. 
C.  201,  62   S,   E.   921. 
803-13     McKee  v.  Downing,  224  Mo. 
115,  124  S.  W.  7. 

803-14     In    re    Whitlow's    Est.    (Mo. 
App.),  167  S.  W.  463. 
810-46     Executor's   right  to   commis- 
sions disqualifies  him  in  suit  to  set  will 
aside.      Jones    v.    Abbott,    235    111.  ,220, 

85  N.  E.  279   (wife  incompetent  where 
he  is). 

812-61  In  re  Mulligan,  82  Misc. 
336.  143  N.  Y.  S.  686. 
813-65  Snellgrove  v.  Evans,  165  Ala. 
322,  51  S.  560;  De  Nieff  v.  Howell,  138 
Ga.  248,  75  S.  E.  202;  Grindle  v.  Grin- 
die,  240  111.  143,  88  N.  E.  473. 
813-68  Stone  v.  St.  Bk.,  64  Fla.  456, 
59  S.  945;  Grindle  V.  Griadle,  24Q  111. 
143,  88  N.  E.  473. 

813-69     Eoval     E.     UniBn     v.     Stahl 
(Tex.  Civ.),  i26  S.  W.  920. 
813-73     Gloss's    Est.,    36    Pa.    C.    C. 
457. 

814-75     Crevefing    v.   Brown,    147   la. 
45,   125  N.  W.  807. 

814-77     Worrell   v.  Torrance,  242  111. 
64,  89  N.  E.  693. 

Statute    using    words    where    judgment 
may  be  obtained  for  or  against  execu- 
tor,  etc.,   does  not  apply  to   controver- 
sies   between    devisees    over    a    will    or 
between  devisees  or  legatees  and  heirs 
as  to  distribution  of  estate  by  will  or 
otherwise.      Tavlor    v.    MeClintock,    87 
Ark.  243,  112  S.  W.  405. 
814-80     Bannon  'i\   Co.,  136  Ky.  556, 
119    S.    W.    1170,    124    S.    W.    843    (an- 
alogous transaction). 
814-81     In    re    Jeffrey's     Will,     129 
App.  Div.  791,  114  N.  Y.  S.  667. 
814-82     Kirby  v.  Kirby,  236  111.  255, 

86  TSr.  E.  259;  Burch  V.  Nicholson  (la.), 
137  X.  W.  1066. 

815-86     Hoffner    v.    Custer,     237    111. 

64.   86  N.   E.   737. 

815-89     Legatee       not      disqualified 

where    the    opposite    party   to    the    suit 

likewise   claims  as  legatee   and   not   as 

heir  or  legal  representative.     Schnable 

V.    Henderson    (Tex.    Civ.),    152    S.    W. 

231. 

S15-90     Nelson    v.    Olson,    108    Minn. 

109,  121  N.  W.  609. 

815-91     Orndorf   v.    Jeffries,    46   Ind. 

App.  254,  91  N.  E.  608. 


816-98  In  re  Bresler's  Est.,  155 
Mich.  567,  119  N.  W.  1104. 
817-1  Grand  Lodge  v.  Brown,  160 
Mich.  437,  125  N.  W.  400;  Whitehead 
V.  Kirk  (Miss.),  61  S.  737;  Collard  v. 
Burch,  138  Mo.  App.  94,  119  S.  W. 
1009. 

Surviving  husband  is  incompetent  to 
testify  on  his  own  behalf  as  to  trans- 
actions with  deceased  wife.  Eberhart 
f.  Rath,  89  Kan.  329,  131  P.  604. 
817-4  Orndorf  v.  Jeffries,  supra; 
Umbenhouer  v.  Umbenhouer,  31  O.  C. 
C.  317. 

818-17  Widow  may  testify  to  any 
fact  she  might  have  testified  to  if  hus- 
band alive.  Swearingen  v.  Tyler,  132 
Ky.  45S,  116  S.  W.  331. 
819-20  Execution  of  mortgage  on 
community  property  to  decedent  may  be 
testified  to  by  his  widow  in  action  by 
her  to  foreclose  as  to  her  interest. 
Blair  v.  Breeding,  57  Tex.  Civ.  147,  121 
S.  W.  869. 

820-29  Moylan  v.  Moylan,  49  Wash. 
341,  95  P.  271. 

In  action  against  surety  on  partnership 
notes,  in  which  surviving  partner  filed 
cross-petition  seeking  to  cancel  notes 
executed  by  him  to  surety,  such  partner 
not  disqualified  to  testify  to  partner- 
ship relation  and  manner  in  which 
business  conducted.  Culbertson  v.  Sal- 
linser  (la.),  117  N.  W.  6. 
831-32  Shaw  v.  Lobe,  58  Wash.  219, 
108    P.    450. 

Surviving  partner  not  legal  representa- 
tive of  (Jeeeased  partner  in  suit  by  him 
for  benefit  of  firm.  Shivel  V.  Greer 
(Tex.  Civ.),  123  S.  W.  207. 
823-39  See  infra,  820-29. 
826-66  Creditor  whose  claim  has 
thus  been  paid,  is  competent  to  testify 
in  behalf  of  the  representative,  as  he 
is  not  a  party  to  the  proceedings  or 
interested  in  the  event  nor  does  the 
representative  derive  title  through  or 
under  such  creditor.  In  re  Mulligan, 
82  Misc.  336,  143  N.  Y.  S.  686. 
826-71  Keenan  v.  Blue,  240  111.  177, 
88  N.  E.  553  (in  absence  of  evidence 
showing  deceased  knew  of  facts  sur- 
rounding execution  of  note  when  he 
bought  it). 

828-83  Dillivan  r.  Bk.  (la.),  124  N. 
W.  350;  Burke  v.  Burke,  240  Pa.  379, 
87  A.  960. 

828-84  White  v.  Christopherson,  46 
Colo.  46,  102  P.  747;  Spivey  r.  Walton 
(Miss.),  64  S.  937;  Hungerford  v.  Snow, 
129  App.  Div.  816,  114  N.  Y.  S.  127. 
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829-86     Collins  i".  Lawson  's  Commit- 
tee, 110  Ky.  510,  131  S.  W.  262. 
830-90     Hamilton  v.  Chaffee,  158  111. 
App.  54. 

835-18     Willis    v.    Bonner,     136     Ga. 
720,  71  S.  E.  1048;  Pierce  r.  Jacobs,  157 
111.    App.   441;    Robinson    v.   Kraft,    154 
111.    App.    213;    Swan     v.     Price     (Tex. 
Civ.),    102    S.   W.   994. 
836-20     Stewart    Est.    v.   Falkenberg, 
82   Kan.   576,    109  P.   170. 
836-22     Bartlev    r.    Knott,    140    Ky. 
28S,  130  S.  W.  1096. 
836-23     See   Bannon    v.   Co.,   136   Ky. 
556,   119  S.  W.  170, 
838-34     Lockard    v.    Vare,     230     Pa. 
591,    79   A.   802. 

838-39  Taylor  v.  Hodges,  65  Fla.  502, 
62  S.  588;  In  re  Eohrig,  176  Mich.  407, 
142    N.    W.    561. 

838-40     Sheldon    t\    Thornburg,    153 
la.  622,   133  N.  W.  1076. 
841-52     Lieber  v.  Bk.,  137  Mo.  App. 
158,    117    S.    W.    672    (payee    of    check 
forged  by  decedent). 
842-56     Turner     v.     Woodward,     136 
Ga.   275,   71    S.  E.  418. 
842-58     Ritz  v.  Rea,  155  la.  181,  135 
X.  W.  645. 

845-74  Crowell  i".  Ins.  Co.,  140  la. 
258,   118  X.  W.  412. 

846-84  Burke  v.  Burke,  240  Pa.  379, 
87   A.   960. 

849-99  Gurley  v.  Hanrick's  Heirs 
(Tox.  Civ.),  139  S.  W.  721. 
850-6  Contra,  Foley  v.  Sav.  Bk.,  79 
Misc.  220,  139  N.  Y.  S.  915,  holding  a 
bank's'  interest  in  a  deposit  of  de- 
ceased, to  be  an  interest  derived  from, 
throiijih  or  under  the  deceased. 
Donee,  in  gift  causa  mortis,  of  bank 
book,  suing  the  bank  and  the  admin- 
istrator to  recover  the  deposit  is  in- 
competent to  testify  to  the  transaction 
in  which  the  decedent  made  the  gift. 
Elliott  r.  Bank,  79  Misc.  258,  139  X. 
Y.   S.   939. 

851-7  Contra  in  suit  against  co-heir 
claiming  as  grantee  of  decedent.  Hud- 
son r.  Hudson,  237  111.  9,  86  X.  E. 
661. 

854-29  Farmer's  U.  W.  Co.  r.  Wells, 
65  Fla.  350,  61  S.  745;  Cobb  v.  Hall,  136 
Ga.  254,  71  S.  E.  145. 
855-42  Joint  maker  of  note,  not  in- 
competent in  action  against  himself 
and  administrator  of  his  deceased  co- 
maker. Hill-D.  Bk.  Co.  r.  Loomis,  140 
Mo.  App.  62,  119  S.  W.  967. 
858-63     Dolvin    v.   Co.,    131    Ga.   300, 


62  S.  E.  198;  Doggett  v.  Greene,  254 
111.  134,  98  X.  E.  219. 
859-66  Xot  protected.  Birdsall  v. 
Coon.  157  Mo.  App.  439,  136  S.  W.  24:i. 
859-67  Swearingen  r.  Tvler,  132  Ky. 
45S,  110  S.  W.  331. 

S60-69  C.n rroll  r.  United  Rvs..  157 
Mo.  A  PI).  247.  137  S.  W.  303;  Berrv  v. 
Ins.  Co.,  83  S.  C.  13,  64  S.  E.  8.59. 
860-70  Anderson  r.  R.  Co.,  134  Kv. 
;543,  120  S.  W.  29'(. 
Opposite  party  to  transaction  with  de- 
ceased agent  of  corporation  and  an- 
other who  survives,  not  disqualified. 
Augusta  X.  S.  Co.  v.  Forlaw.  133  Ga. 
138,  65   S.  E.  370. 

864-85  Party  to  transaction  relied 
upon  to  establish  resulting  trust  may 
testify  against  heir  of  deceilent  though 
disqualified  as  to  his  co-party,  the  per- 
sonal representative.  Eagan  r.  Ken- 
ney,  75  X.  H.  410,  75  A.  98. 
865-92  In  re  Ilennessev's  Will.  157 
App.  Div.  136.  141  N.  V.  S.  736. 
Delivery  of  a  deed  being  proved  aliunde 
grantee  may  testify  to  its  loss,  ('art- 
right  r.  Cartright,'  70  W.  Va.  507,  74 
S.   E.  655. 

865-95  Watkins  r.  Carter,  164  Ala. 
45(;.  51    S.  318. 

Mo.  R.  S.  1909,  §6354,  disqualifies  any 
jierson  from  testifying  as  a  witness  in 
a  cause,  regarding  any  matter  involved 
therein  when  the  other  party  thereto 
is  dead  or  insane.  "The  wisdom  and 
justice  of  this  statute  at  once  suggests 
itself  to  all  fair-minded  persons,  name- 
ly, that,  when  death  or  insanity  has 
closed  the  lips  of  one  of  the  parties 
to  the  contract  or  cause  of  action  in 
issue  anil  on  trial,  then  the  law  should 
hold  mute  the  tongue  of  the  other." 
Lieber  v.  Lieber,  239  Mo.  1,  143  S.  W. 
458. 

'  'Transaction' '     defined.  —  Sheldon     r. 

Thornburir,    153    la.    622,    133     X.     W. 

1076;  Mclntvre  r.  Wright,  113  Va.  299, 

74  S.  E.  172. 

866-99     Xorsworthy     r.     Willoughby, 

176    Ala.    145.    57    S.    717;     lyoomis     V. 

Loomis,   17S   Mich.  221,   144   X.   W.  552. 

866-2     Smith    r.   Berry,    155   Ky.   686, 

160  S.  W.  247. 

866-3     Blue  r.  Blue.  155  Ala.  206,  46 

S.    751    (admission     by     administrators 

as  to  use  of  monev  raised  by  decedent); 

Di    Xar.li    r.   S.   Co.    (Del.L   ^4    A.    124; 

Friebe  r.  Elder   (Ind.  App.).  103  X.  E. 

429;  Swearingen  r.  Tyler,  132  Ky.  458, 

116  S.  W.  331;   Keck  r.  Woodward,  53 
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Tex.  Civ.  267,  116  S.  W.  75;  Davidson 
V.  Browning  (W.  Va.),  80  S.  E.  363. 
"I  think  it  must  be  regarded  as  the 
rule  that  a  witness  who  might  be  dis- 
qualified may,  by  his  own  testimony, 
show  the  existence  of  conditions  per- 
mitting him  to  testify  concerning  the 
acts  of  a  deceased  person.  This  ques- 
tion has  been  involved  commonly  in 
the  case  of  an  interested  witness  offered 
for  the  purpose  of  proving  declarations 
of  a  deceased  person  in  a  conversation 
with  a  third  party  in  which  the  pro- 
posed witness  took  no  part;  and,  while 
it  has  been  questioned  whether  the  wit- 
ness might,  by  his  own  testimony,  es- 
tablish his  aloofness  from  the  conver- 
sation, for  the  purpose  of  permitting 
him  to  testify  concerning  what  was  said 
by  the  deceased  (Petrie  v.  Petrie,  6 
N.  Y.  S.  831),  this  has  repeatedly  been 
allowed  and  sometimes  apparently  where 
the  question  was  fairlv  raised.  Lobdell 
V.  Lobdell,  36  N.  Y.  327,  332,  333;  Stern 
V.  Eisner,  51  Hun  224,  4  N.  Y.  S-.  406; 
Nicholls  V.  Van  Valkenburgh,  15  Hun 
230,  234;  Holeomb  V.  Holcomb,  95  N. 
Y.  316,  326."  Abbott  v.  Doughan,  204 
N.  Y.  223,  97  N.  E.  599. 
Kind  and  amount  of  work  required  to 
care  for  decedent  and  his  household 
may  be  testified  to  if  witness  does  not 
state  what  service  he  rendered.  Wise 
V.  Outtrim,  139  la.  192,  117  X.  W.  264. 
Conversations  between  decedent  and 
third  person  overheard  by  witness  not 
within  statute  using  "personal  transac- 
tion or  communication."  Ibid;  Cul- 
bertson  v.  Sallinger  (la.),  117  N.  W.  6. 
867-4  Blount  v.  Blount,  158  Ala.  242, 
48   S.   581. 

867-5  Ibid;  McCoy  t\  McCoy  (Ky.), 
125  S.  W.  177. 

867-6  Blount  v.  Blount,  158  Ala.  242, 
48  S.  581;  In  re  Winslow's  Will  (la.), 
122  N.  W.  971  ("We  have  consistently 
held  that  the  statute  does  not  exclude 
proof  of  facts  inferentially  showing 
transactions  with  decedent");  Harper 
V.  Harper,  148  N.  C.  453,  62  S.  E.  553. 
The  test  applied  in  New  Jersey  is  that 
a  transaction  occurred  with  deceased 
so  as  to  exclude  the  other  party  where 
deceased,  if  living,  could  contradict  the 
testimony  of  such  party  of  his  own 
knowledge,  that  testimony  being  false. 
Van  Wagenen  v.  Bonnot,  74  N.  J.  Eq. 
843,  70  A.  143. 

868-T     Quandt  v.  Ernst,  14S  HI.  App. 
299. 
Under  statute  excluding  testimony  by 


any  party  as  to  any  transaction  by  an}' 
testator  or  intestate  represented  in  the 
action,  party  claiming  a  donatio  causa 
mortis  is  incompetent  to  testify  closed 
parcel  delivered  by  donor  remained  un- 
opened until  after  his  death.  Van 
Wagenen  r.  Bonnot,  74  N".  J.  Eq,  843, 
70  A.  143. 

868-8  Napier  v.  Elliott,  177  Ala.  113, 
58  S.  435;  Blount  i\  Blount,  158  Ala. 
242,  48   S.  581. 

870-17     In  re  Brown's  Will,   143  la. 

649,  120  N.  W.  667 ;  Creveling  v.  Brown, 
347  la.  45,  125  N.  W.  807;  Eoval  F. 
Union  V.  Stahl  (Tex.  Civ.),  126  S.  W. 
920. 

870-18     Boeck  v.  Milke,  141  la.  713, 

118  N.  W.  874. 

871-27     Wetmore    v.     Thurman,     121 

Minn.  352,  141  N.  W.  481. 
871-30  Eubanks  i".  Mercantile  Co., 
171  Ala.  488,  55  S.  98;  Conner  v.  Con- 
ner, 145  111.  App.  608;  Abrahams  v. 
Woolley,  243  111.  365,  90  N.  E.  667; 
Brown  v.  Patterson,  224  Mo.  639,  124 
871-31  Brown  V.  Patterson,  224  Mo. 
639,   124  S.  W.  1. 

872-35     Statements      in       decedent's 
will,  if  relied  upon  by  proponents,  may 
be  met  bv  contestants.  In  re  Winslow's 
Will    (la"),  122  N.  W.  971. 
873-37     Wooden      r.     Wooden      (Tex. 
Civ.),    IIG   S.   W.   627.     See   Gaffnev  v. 
Mentele,  23  S.  D.  38,  119  N.  W.   1030. 
873-38     Griffin    r.    Nicholas,   224   Mo. 
275,   123    S.   W.    1063. 
Statement   of   deceased,    as   mere   inci- 
dent, proved  as  basis   for  showing  a(I- 
mission    by    partv.      Peters    v.    Schultz, 
107  Minn.  29,  119  N.   W.  385. 
873-41     Date   on   which    indorsement 
w^as   made   on   a   lease   is  a   matter   in- 
volving   a    transaction     with     deceased 
and  witness  is  prohibited  from  testify- 
ing as   to   it.     Wald    v.   Weilhamer,   82 
Misc.  4515,   144  N.  Y.  S.  929. 
875-48     Graham     r.     McKinney,     147 
la.  164,  125  N.  W.  840  (amount  of  care 
received  from  decedent). 
876-51     See   Miller   v.   Mathias,     145 
111.  App.  465. 

876-52  Graham  v.  McKinney,  147  la. 
164,  125  N.  W.  840;  Lawver  v.  White, 
198  N.  Y.  318,  91  N.  E.  840. 
877-55  Plowman  v.  Nicholson,  81 
Kan.  210,  105  P.  692;  U.  S.  H.  &  A. 
Ins.  Co,  V.  Jolly  (Ky.),  118  S.  W. 
281. 

878-57  In  re  Winslow's  Will  (la.), 
122  N.  W.  971;  Kerr  v.  Kerr,  85  Kan. 
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4G0,    no   p.   SSO;    Fish    v.   Poorman,   85 
Kan.  237,  116  P.  898, 
880-63     Dennis   v.  Perkins,    88    Kan. 
428,    129   P.    16.5. 

880-65     Blount    v.   Blount,     158    Ala. 
242,  48  S.  581. 

882-71     See  Wilson  v.  Wilson,  83  Neb. 
562,   120  N.  W.  147. 

882-72     Chapman  v.  Greene,  27  S.  D. 
178,   130  N.  W.  30. 

882-73  "The  test  laid  down  in  our 
decisions  in  ascertaining  what  is  a 
transaction  with  the  deceased  about 
which  the  other  party  to  it  cannot  tes- 
tify is  to  inquire  whether  in  case  the 
witness  testify  falsely  the  deceased  if 
Jiving  could  contradict  it  of  his  own 
knowledge."  Campbell  r.  Akarman, 
83  N.  J.  L.  567,  83  A.  881,  cit.  Van 
Wagenen  v.  Bonnot,  74  N.  J.  Eq.  843, 
70  A.  143,  18  L.  R.  A.  (N".  S.)  400. 
882-74  N.  Y.  Code  Civ.  Proe.  §829^ 
"excludes  the  testimony  of  an  inter- 
ested witness  to  any  knowledge  which 
he  has  gained  by  the  use  of  his  senses 
from  the  personal  presence  of  the  de- 
ceased." Griswold  V.  Hart,  205  N.  Y. 
384,  98  N.  E.  918. 

882-75  Larson  v.  Lund,  109  Minn. 
372,  123  N.  W.  1070. 
884-78  Seeing  deed  in  decedent's 
possession  in  connection  with  transac- 
tion with  him,  matter  respecting  which 
survivor  mav  not  testifv.  Chase  v. 
M^oodruflf,  138  Wis.  641,  120  N.  W.  499. 
884-79  Willis  V.  Zorger,  258  Til.  574, 
101  N.  E.  963;  Quandt  r.  Ernst,  143 
ril.  App.  299;  Keenan  r.  Blue.  146  Til. 
App.  7;  Eberhart  r.  Rath,  89  Kan.  329, 
131  P.  604;  Howell  r.  Co.  (Ky.).  121 
S.  W,  645;  Richardson  r.  Isaacs  (Kv.), 
118  S.  W.  1003;  Hunter  r.  Briggs,  2.54 
y\o.  28,  162  S.  W.  204;  Blood  r.  W.  O. 
W.,  140  Mo.  App.  526.  120  S.  W.  700; 
Knight  r.  Everett,  152  N.  C.  118,  67 
S.  E.  328;  Patterson  v.  Hughes,  236  Pa. 
315,  84   A.  829. 

If  validity  of  contract  not  essential  to 
establishment  of  rights  of  devisee  he 
may  testify  to  contract  between  him- 
self and  testator.  In  re  Mason's  Will, 
82  Vt.  160,  72  A.  329. 
An  employe  of  plaintiff  who  witnessed 
the  contract  with  decedent  is  incom- 
petent to  testifv  as  to  it.  Sherman  r. 
La  5,  139  Ga.  781,  78  S.  E.  123. 
SR4-82  Richardson  r.  Isaacs  (Kv.V 
118  S.  W.  1003;  Koogle  v.  Cline,  110 
^U^.  587,  73  A.  672. 

885-84    Stokes  v.  Stokes,  240  HI.  330, 
88  N.  E.  829. 


885-86  Lester  r.  Ilutson  (Tex. 
Civ.),  167  S.  W.  321. 
886-89  Sheldon  r.  Thornburg,  153  la. 
622,  133  N.  W.  1076. 
888-94  Di  Xardi  r.  Co.  (Del.),  84  A. 
i24;  Clifton  r.  Meuser,  79  Kan.  655, 
100  P.  645;  Heerv  r.  Roed,  SO  Kan.  3hO, 
-.02  P.  846;  Lowe  v.  Lowe,  111  Md. 
113,  73  A.  878. 

888-95  Giering  r.  Sauer,  120  Md. 
295,  87  A.  774;  Wells  r.  Hobbs.  57  Tex. 
Civ.  375,  122  S.  W.  451  (going  with  de- 
ceased, taking  him  from  place  to  place, 
waiting  on  him,  and  his  use  of  sup- 
plies purchased  by  witness,  transac- 
tions otherwise,  as  to  what  witness 
did). 

8S9-9G  See  preceding  note. 
89V>-97  Fitch  r.  Martin,  83  Xob.  124, 
119  N.  W.  25  (entries  in  j.laintiff's 
diary  relating  to  transactions  with  de- 
cedent, inadmissible);  Bradv  r.  Don- 
oliue,  139  y.  Y.  S.  851;  Knight  r. 
Everett,  152  N.  C.  11<J.  67  S.  E.  328. 
890-5  Fitfh  r.  Martin,  74  Xeb.  538, 
104   X.  W.  1072. 

892-10  Wilkins  r.  Brock,  81  Vt.  .332, 
70  A.  572. 

893-14  Tf  delivery  of  a  deed  to  the 
grantee  be  fully  proven  by  other  com- 
petent witnesses,  the  grantee  is  then 
competent  to  prove  its  subseiiuent  loss. 
Cartricht  r.  Cartright,  70  W.  Va.  507, 
74   S.    E.   655. 

893-15  Cnnira  if  facts  do  not  ex- 
clude means  of  delivery  other^se  than 
bv  dece<lent.  Timlin  V.  Soc,  141  Wis. 
276.  124  X    W.  253. 

893-16  Contra,  Conner  r.  Conner,  145 
111.  .\]']K  60S  (benefit  certificate). 
893-19  Wilber  r.  Gillespie,  127  App. 
Div.  60.f.  112  X.  Y.  S.  20. 
893-20  Terrv  r.  Glover,  235  Mo.  544, 
139  S.  W.  337;  Wilson  r.  Wilson,  83 
X'eb.  562,  120  X.  W.  147;  Davis  r. 
Davis,  24  S.  D.  474.  124  X.  W.  715; 
Cartright  r.  Cartright,  70  W.  Va.  507, 
74   S.  E.  C"^. 

895-25  Conner  r.  Connor,  145  HI. 
Api>.  60S;  Draper  r.  Brown,  153  Mich. 
120.  117  X.  W.  213. 

895-27     Wilber  r.  Oillospie,  127  App. 
Div.  604.  112  X.  Y.  S.  20;  .Tones  r.  Su- 
bera.  25  S.  D.  223.  126  X.  W.  253. 
895-28     Bardsley  r.  Truax,  64  Wash. 
400.   116  P.   1075.  ' 

896-29     In     re    Hollowav's    E^t.,    89 
Xeb.   403.   131    X.   W.   606. 
897-3.'>     Defendant    may     testify    his 
father   owned   no   other  land   than   de- 
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scribed  in  note  sued  upon.  Edwards 
V.  White  (Tex.  Civ.),  120  S.  W.  914. 
897-37  Merchants'  L.  &  T.  Co.  v. 
Egan,  143  111.  App.  572;  Kern  V.  Cooper 
(Miss.),  64  S.  838;  Groff  v.  Stitzer,  75 
N.  J.  Eq.  452,  72  A.  970;  Moore  /'. 
Fingar,  131  App.  Div.  399,  115  N.  Y. 
.S.  1035. 

898-46  Million  v.  Million  (Ky.),  121 
S.  W.  985;  Jackman  v.  Inman,  137  Wis. 
30,  118  N.  W.  189. 
899-47  Contra  in  behalf  of  heirs; 
but  otherwise  in  behalf  of  widow  claim- 
ing property  as  belonging  to  com- 
munity. Edwards  v.  White  (Tex.  Civ.), 
120   S.   W.  914. 

899-50  Worrell  v.  Torrance,  242  111. 
64,  89  N.  E.  693  (payment  by  deced- 
ent's widow). 

901-59  Whitehead  v.  Kirk  (Miss.), 
61  S.  737.  Contra,  Bannon  t-.  Co.,  136 
Ky.  556,  119  S.  W.  1170,  124  S.  W. 
S43. 

902-62     Bannon  v.  Co.,  135  Ky.  556, 
119   S.   W.   1170,   124  S.    W.    843,    foil. 
Swinebroad  v.  Bright,  116  Ky.  514,   76 
S.  W.  365,  25  Ky.  L.  B.  742,  and  ov(n: 
view  expressed  in  119  S.  W.  1170. 
902-66     Freeman    v.   Freeman,  71   W. 
Va.  303,  76  S.  E.  657. 
904-73     Collard   v.   Bureh,    138    Mo. 
App.  94,  119  S.  W.  1009. 
904-74     Weatherall  v.  Weatherall,  56 
Wash.   344,   105  P.   822;    Weidenhoft    v. 
Primm,  16  Wyo.  340,  94  P.  453. 
904-75     Nelson   v.   Carlson,  48  Wash. 
651,  94  P.  477. 

906-82  Going  with  decedent  to  place 
named,  leaving  him  there  and  relative 
positions  of  witness,  decedent  and 
others  at  a  certain  time,  not  matters 
within  statute.  In  re  Bowling's  Will, 
150  N.  C.  507,  64  S'.  E.  368. 
906-86  Mackenzie  v.  Barrett,  148  111. 
App.  414;  Garten  v.  Trobridge,  80  Kan. 
720,  104  P.  1067. 

906-87  Foster  v.  Allshouse,  222  Pa. 
446,  71  A.  915. 

907-90  Proctor  v.  Blanchard,  75  N. 
H.   186,  72  A.  210. 

907-91     Wilber  v.  Gillespie,  127  App. 
Div.   604,  112   N.  Y.   S.  20. 
909-95     Ibid. 

909-97  Blount  v.  Blount,  158  Ala. 
242,  48  S.  581  (grantor  may  testify  he 
did  not  execute  deed  to  decedent  un- 
less it  is  clearly  shown  he  was  party 
to  deed  or  transaction). 
911-4  Siibscribing  witness  a  party. 
Merck  v.  Merck,  89  S.  C.  347,  71  S.  E. 


969.  Contra,  Freeman  v,  Blount,  172  Ala. 
655,  55  S.  293. 

914-11     Cartright  V.  Cartright,  70  W. 
Va.  507,  74  S.  E.  655. 
915-18     Quandt  v.  Ernst,  143  111.  App. 
299. 

916-22  Contra  if  it  is  proposed  to 
show  by  a  party  whose  book  it  was, 
by  whom  kept,  for  what  purpose  and 
what  it  purported  to  show.  Stauffer 
r.  Martin,  43  Ind.  App.  675,  88  N.  E. 
363. 

Testimony  as  to  book  entries  by  de- 
ceased, inadmissible  in  favor  of  dis- 
qualified party.  Smith  v.  Scott,  51 
Wash.  330,  98'  P.  763. 
916-26  Loudermilch 's  Est.,  35  Pa. 
C.  C.  318,  18  Pa.  Dist.  787  (joint 
maker). 

918-36  Dolvin  v.  Co.,  131  Ga.  300,  62 
S.  E.  198. 

918-38     See    Fagan    r.    Troutman,    25 
Colo.   App.  251,   138  P.  442. 
918-39     Abrahams  v.  Woolley,  243  HI. 
365,  90  N.  E.  667. 

918-41  Smith  v.  Olivarri  (Tex. 
Civ.),  127  S.  W.  235. 
Testimony  not  within  statute. — Tut- 
wiler  v.  Burns,  160  Ala.  386,  49  S.  455. 
920-45  Beatty  v.  Snouffer  (la.),  1*6 
N.  W.  844;  Bennett  v.  Miller,  158  Ky. 
105,  166  S.  W.  805;  Mariner  v.  Wiens, 
137  Wis.  637,  119  N.  W.  340  ^execution 
of  contract  by  deceased  for  another, 
in  presence  of  both  parties). 
920-49  Doggett  v.  Greene,  254  111. 
134,  98  N.  E.  219;  McBride  v.  McBride, 
142  la.  169,  120  IST.  W.  709;  Russell  v. 
Carman.  114  Md.  25,  78  A.  903;  Tears- 
ley  V.  Blake,  85  Neb.  736,  124  N.  W. 
161. 

921-51  Holway  v.  Sanborn,  145  Wis. 
151,  130  N.  W.  95. 

928-69  Brvan  v.  Palmer,  83  Kan. 
298,  111  P.  443. 

929-71     Scott  v.  Mieek,  86  Neb.  421, 
125   N.  W.  615;   Lawver  v.  White,   198 
N.  Y.  318,  91  N.  E.  840. 
929-72     Wright  V.  Hawes  (Ky.),  121 
S.  W.  611. 

930-76  Montague  v.  Priester,  82  S. 
C.  492,  64  S.  E.  393. 
930-77  Jamison  v.  Auxier,  145  la. 
654,  124  N.  W.  606;  McCarthy  v.  Stan- 
lev,  151  App.  Div.  358,  136  N.  Y.  S. 
386. 

931-80  Hall  v.  Hilley,  139  Ga.  13,  76 
S.  E.  566. 

933-89  Van  Sceiver  v.  King,  176 
Mich.  605,  142  N.  W.  1069.  In  re  Roh- 
rig,  176  Mich.  407,  142  N.  W.  561;  Cald- 


1742 


TRANSACTIONS  WITH  DECEASED  PERSONS    Vol.  12 


well  V.  Goodenough,  170  Mich.  114,  135 
N.   W.    1057;    Bigelow    v.   Sheehan,    166 
Mich.  89,  131  N.  W.  75. 
934-93     Beadle     v.      Anderson,      158 
Mich.  483,  123  N.  W.  8. 
935-5     McMurray  v.  Bodwell,  16  Cal. 
App.  574,  117  P.  627;  Sheldon  v.  Thorn- 
burg,  153  la.  622,  133  X.  W.  1076;  Jor- 
dan r.  Jordan,  76  N.  11.  20,  78  A.  1077. 
937-21     Larson    v.    Lund,    109    Minn. 
372,  123  N.  W.  1070. 
938-33     Yoder    v.   Engelbert,   155   la. 
515,  136  N.  W.  522. 

939-34  Smith  v.  Huff  (Tex.  Civ.), 
164  S.  W.  429. 

939-27  Eozelle  v.  Lewis,  37  Pa. 
Super.  563. 

942-43     Anthonv    r.    Sturdivant,    163 
Ala.  530,  50   S.    1028. 
948-72     Jackson    v.   Cook,   71  W.  Va. 
210,  76  S.  E.  443. 

950-81  Carwille  v.  Franklin,  164  Ala. 
543,  51  S.  396. 

950-84  Corless  v.  Carlisle,  122  N.  Y. 
S.  407. 

950-85  In  re  Ennions,  71  Mise.  641, 
130  N.  Y.  S.  1039. 

Inadmissible  books  cannot  be  used  to 
refresh  disqualified  witness'  recollec- 
tion and  qualify  him  to  testify.  Doh- 
men  v.  Blum's  Est.,  137  Wis.  560,  119 
N.  W.  349. 

960-31  Abbott  v.  Doughan,  123  K 
Y.  S.  123. 

965-63  Leavea  v.  R.  Co.,  171  Mo. 
App.  24,  153  S.  W.  500. 
969-79  Snvder  v.  Patrick,  175  Mo. 
App.  320,  162"^  S.W.  312. 
970-S4  Barnett  v.  Nat.  Bk.,  148  la. 
667,  127  N.  W.  1012;  Partridge  v. 
Meeker,  169  Mich.  303,  135  N.  W.  248. 
974-8  Contra.  Holtman  Co.  v. 
Sweeney  (Ky.),  125  S.  W.  180  (Code). 
979-28  Spencer  v.  Potter's  Est.,  85 
Vt.  1,  SO  A.  821. 

983-49     Donee,   not  assignee;    allega- 
tion   such   is   fact   does   not    disqualify 
witness.      INIcAleer    r.    McNamara,    140 
la.  112,  117  N.  W.  1122. 
984-52     Short    r.    Thomas,    178    Mo. 
App.   400,    163   S.   W.  252. 
989-78     Anthony    V.   Sturdivant,    163 
Ala.   530,  50   S.   1028. 
999-63     Newberry's  Admx.  ?;.  Uhine- 
hart,  159  Ky.  513,  167  S.  W.  674. 
1000-75     Newberry's        Admx.     _    r. 
Rhinehart,    supra;    Corless    f.    Carlisle, 
122  N.  Y,  S.  407. 

1003-88     Mvers     r.     Manlove     (Tnd. 
App.),  101  N.'  E.  661. 


1003-89  Gleeson  r.  Costello  (Ariz.), 
138  P.  514. 

1005-3  Allen  v.  Shires.  47  Colo.  433, 
107  P.  1070;  Cowles  v.  Cowles,  81  Vt. 
498,  71  A.  191. 

1009-10  Allen  v.  Shires,  47  Colo. 
433,  107  P.  1070,  (is  rendered  compet- 
ent for  all  purposes,  regardless  of 
purpose  for  which  witness  called); 
Plowman  v.  Nicholson,  81  Kan.  210,  10.5 
P.  692;  Harper  v.  Corcoran,  166  Mich. 
474,  132  N.  W.  106;  Brown's  Est.,  36 
Pa.  C.  C.  13;  Edwards  V.  White  (Tex. 
Civ.),  120  S.  W.  914;  Lester  v.  Hutson 
(Tex.  Civ.),  167  S.  W.  321;  Anderson 
f.  Anderson,  136  Wis.  328,  117  N.  W. 
SOI. 

1010-13     Merchants'  L.   &  T.  Co.   r. 
Egan,  143  111.  App.  572. 
1010-14     Edwards     r.     White     (Tex. 
Civ.),  120  S.  W.  914. 
1010-16     Saylor    v.    Savior,    151    Ky. 
694,    152   S.   W.   763;    Fuller    v.   R.   Co., 
160  App.  Div.  345,  146  N.  Y.  S.  345. 
1010-17     Mollison  r.  Rittgers,  140  la. 
365,  118  N,  W.  512.     Contra.  Lohnes  i\ 
Baker,  156  Mo.  App.  397,  137  S.  W.  282. 
1011-19     Clark    v.    Clark,    76    N.    H. 
430,  83  A.  516;  Lester  v.  Hutson  (Tex. 
Civ.),   167   S.   W.   321. 
1014-34     Cowles    r.    Cowles,    SI    Vt. 
498,  71  A.  191. 

1015-38  Plowman  v.  Nicholson,  81 
Kan.  210,  105  P.  692  (negative  testi- 
mony of  consideration). 
1015-43  Plowman  r.  Nicholson,  supra; 
Watson  V.  Dodson,  57  Tex.  Civ.  32,  121 
S.  W.  209  (entire  conversation  received 
if  witness  examined  as  to  part  of  it). 
1016-43     Richardson  v.  Isaacs  (Ky.), 

ns  s.  w.  1003. 

1017-50     Anderson   i*.   Anderson,  136 

Wis.  328,  117  N.  W.  801,  (on  surrebut- 
tal). 

1018-53     Galvin  r.  Knights.  169  Mo. 
App.  496,  1.55  S.  W.  45;  Beard  r.  Beard, 
C^C,  Or.  526,  133  P.  795. 
1033-73     Judy  r.  Judy.  261    111.  470, 
104  N.  E.  256. 

1033-74  Patterson  v.  Hughes,  236 
Pa.  315.  S4  A.  829. 

1036-87  Lockwood  v.  Rucker,  34 
A]ip.  Cas.  (D.  C.)  376. 
1037-29  Adenaw  v.  FifTard,  137 
App.  Div.  470,  121  N.  Y.  S.  825. 
1039-39  A  letter  of  deceased  having 
been  otTered  in  evidence  by  the  pro- 
tected party  this  removes  the  disquali- 
fication of  the  other  party  as  to  the 
matters     therein     treated.       Galvin     r. 
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Knights,  169  Mo.  App.  496,  155  S.  W. 

45. 

1040-45     Adenaw      v.     Piffard,      137 

App.  Div.  470,  121  N.  Y.  S.  825. 

1041-46     Adenaw  v.  PifPard,  202  N". 

Y.  122,  95  N.  E.  555,  rev.  137  App.  Div, 

470,  121  N.  Y.  S.  825. 

1041-48    Doggett  v.  Greene,  254  111. 

134,  98  N.  B.  219;  In  re  Whitlow's  Est. 

(Mo.  App.),  167  S..  W.  463. 

1042-50     See  Chicago  T.  &  T.  Co.  l\ 

Co.,  242  111.  468,  90  N.  E.  282. 

1042-51     See     Adenaw     v.     Piffard, 

202    N.   Y.    122,   95   N.   E.   555,   rev.   137 
App.  Div.  470,  121  N.  Y.  S.  825. 
1042-53     Amidon  v.  Snouffer,  139  la. 
159,  117  N.  W.  44;  In  re  Porter's  Est., 
60  Misc.  504,  113  N.  Y.  S.  928. 
1042-54     Chicago  T.  &  T.  Co.  v.  Co., 
242  111.  468,  90  N.  E.  282. 
104J5-61     Bland   v.  Beasley,   138   Ga. 
712,  76  S.  K  50. 

1044-66    Hanrahan    v.    O 'Toole,    139 
la.  229,  117  N.  W.  675;  Dewis  v.  -lacobs, 
153  Mich.  664,  117  N.  W.  325. 
1044-67     Cooper  v.  Cooper,  65  W.  Va. 
712,  64  S.  E.  927. 

1045-73  Campbell  v.  Hughes,  155 
Ala.  591,  47  S>.  45. 

1045-76     Wells    v.    Hobbs,    57    Tex. 
Civ.  375,  122  S.  W.  451. 
1046-80     Williams  v.  Joins,  34  Okla. 
733,   126  P.  1013. 

1046-85  Campbell  v.  Hughes,  155 
Ala.  591,  47  S-.  45. 

1046-86     Administrator   may    testify 
in  support  of  his  claim  if  no  objection 
made.      In    re    Porter's   Est.,    60    Misc. 
504,  113  N.  Y.  S.  928. 
1047-91     Dashner  v.  Dashner,  142  la. 
348,    120    N.    W.    975.      See    Quandt    v. 
Ernst,    143   111.   App.   299. 
1048-93     Greensburg   B.   &   L.   Assn. 
V.  Bates,  36  Pa.  C.  C.  257. 
1052-19     Boss    V.   Eoss,    140    la.    51, 
117   N.   W.   1105. 

Refusal  to  strike  immaterial  when  case 
tried  to  court.  Freeman  v.  Peterson, 
45  Colo.  .102-,  100  P.  600.  If  testimony 
not  material  refusal  to  strike  disre- 
garded. Smith  V.  Moore,  149  N.  C.  185, 
62  S.  E.  892. 

1052-20  Incompetent  testimony  need 
not  be  stricken  if  facts  established  by 
testimony  of  competent  witness.  Cham- 
berlain V.  Eddy,  154  Mich.  593,  118  N. 
W.  499. 


TREASON 

2-4  U.  S.  V.  de  los  Reyes,  3  Phil.  Isl. 
349,  holding  military  commissions. 
3-7  Capacity  of  minor  to  take  part 
in  armed  rebellion  must  be  proved.  U. 
S.  V.  Eaeines,  4  Phil.  Isl.  427. 
4-10  Unexplained  possession  of  am- 
munition, not  convincing.  U.  S.  v. 
Eaeines,  supra. 

4-12  Existence  of  commission  does 
not  support  conviction  in  absence  of 
proof  showing  knowledge  thereof.  U. 
S.  V.  Villarino,  5  Phil.  Isl.  697.  And 
so  of  possession  of  it.  U.  S.  v.  Manalo, 
6  Phil.  Isl.  364.  Acceptance  of  commis- 
sion proved.  TJ.  S.  v.  Bautista,  6  Phil. 
Isl.  581. 

4-13  U.  S.  V.  de  los  Reyes,  3  Phil. 
Isl.  349. 

Act  of  congress  of  1902  does  not  in- 
clude admissions  of  fact,  from  which 
defendant's  guilt  may  be  inferred, 
made  in  giving  testimony  after  plead- 
ing not  guilty.  U.  S.  v.  Magtibay,  3 
Phil.  Isl.  703. 

Confession  must  be  proved  by  two  wit' 
nesses.     U.  S.  v.  Magtibay,  supra. 
5-19     U.  S.  r.  de  la  Cruz,  4  Phil.  Isl. 
120. 

9-42  See  U.  S.  v.  Racines,  4  Phil.  Isl. 
427 


TRESPASS 

14-1     Alacuslv  Lumb.  Co.  v.  Gudger, 

134  6a,  603,  68  S.  E.  427;   Williams  v. 

Coal   Co.,  149   Ky.  409,   148   S.   W.   372; 

Scroggins  v.  Nave,  133  Ky.  793,  119  S. 

W.   158;   Tensas  D.  L.  Co.  r.  Fleischer, 

132  La.  1021,  62  S.  129;  Hobart-Lee  T. 

Co.   V.  Stone.  135  Mo.  App.  438,  117  S. 

W.  6(;4;  Watprs  v.  D-^r-nis  S.  Lumb.  Co., 

1.54  N.   C.  232.   70  S.  F.  2^4;   Lyons  v. 

E.  E.  Co.,  71  W.  Va.  754,  77  S.  E.  525. 

16-4     Ashcraft  i:  Courtney  (Ky.),  121 

S.  W.  625. 

Failure    of   evidence.- — uee    v.    Eaiford, 

171    Ala.   124,  54  S.  543. 

16-5     Lavin   r.  Dodge,  30  E.  I.  8,  73 

A.  376. 

16-7     Faulkner  v.  Eoeket,  33  E.  L  152, 

80  A.  380. 

16-8     Muse  V.  Payne,  144  Ky.  30,  137 

S.  W.  788. 

16-9     Steltz   V.   Morgan,   16  Ida.   368, 

101    P.    1057;    Lehigh,    etc.    E.    Co.    v. 

Antalics,   81   N.  J.  L.   685,   80   A.   469; 

Deaderick   r.  S.,  122  Tenn.  222,  122  S. 

W.  975;  Lyons  v.  R.  E.  Co.,  71  W.  Va. 

754,  77  S.  E.  525. 
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Assignee  of  a  lease  may  be  cross-ex- 
amined as  to  his  title.  Streit  V.  Wil- 
kerson  (Ala.),  *'-^  S.  164. 
Actual  possession  not  necessary, — Bowl- 
ing V.  Co.,  134  Ky.  240,  120  S.  \V.  317. 
18-11  Diamond  v.  Lawyer,  117  X.  Y. 
S.  94  (witness  may  state  who  had  pos- 
session of  realty  since  given  date) ; 
Thornton  v.  E.  Co.,  150  N.  C.  691,  64 
S.  E.  776. 

18-12  Virginian  E.  Co.  v.  Jeffries, 
110  Va.  471,  66  S.  E.  731. 
Deed  not  admissible  if  possession  in- 
volved. Diamond  v.  Lawyer,  117  X.  Y, 
S.  94.  Admissible  if  aljsolute  in  form 
without  showing  compliance  by  grantee 
with  conditions.  Palmer  V.  Peterson,  56 
Wash.  74,  105  P.  179. 
19-13  McConnell  v.  Slappey,  134  Ga. 
95,   67  S.  E.  440. 

19-17  Eeeeiver's  certificate  issued  to 
one  in  possession  of  land  as  homestead, 
sufiicient  evidence  of  title.  Hiawannee 
L.  Co.  V.  McPhearson,  95  Miss.  589,  49 
S.  741,  statute. 

19-18  Blunck  v.  E.  Co.,  142  la,  146, 
120  N.  W.  737. 

22-29     Tolbert  r.  Rome,  134  Ga.  136, 
67  S.   E.  .540;   Virginian  R.   Co.  r.  Jef- 
fries, 110  Va.  471,  66  S.  E.  731. 
24-34     Steltz  V.  Morgan,  16  Ida.  368, 
101   P.    1057. 

26-38  Steltz  v.  Morgan,  16  Ida.  B6S, 
101  P.  1057;  Stone  v.  Perkins,  217  Mo. 
586,  117  S.  W.  717. 

26-39  Contra,  Van  Ness  v.  Co.,  78  X. 
J.  L.  511,  74  A.  456. 
Burden  on  plaintiff,  not  in  actual  pos- 
session, to  show  title.  Gaskins  v.  Co., 
6  Ga.  App.  167,  64  S.  E.  714. 
Claim  of  title  by  both  parties  from 
common  grantor  usually  makes  prima 
facie  case  for  plaintiff.  Garlnilt  L.  Co. 
r.  Wall,  126  Ga.  172,  54  S.  E.  944.  Other- 
wise where  there  is  a  grant  of  timber 
separate  from  land.  Gaskins  r.  Co.,  6 
Ga.  App.  167,  64  S.  E.  714. 
26-43  Wilmer  L.  Co.  r.  Eiselv,  163 
Ala.  290,  50  S.  225;  Stoneman-Z.  L.  Co. 
r.  McComb,  92  Ark.  297,  122  S.  W.  648; 
Gallcgos  r.  Sandoval,  15  X.  M.  216,  106 
P.  373.     Contra  as  to  officer  acting  uii 


of    evidence.      Clark    v.    Torchiana,    19 
Cal.  App.  7S6,  127  P.  831. 
27-44     Condition   after   trespass   may 
be   shown.     Tv.   v.   Gallegos,    17    X.    ^I. 
409,  130  P.  245. 

Conversation  with  defendant  at  time 
of  tresi)ass  protesting:  it,  admissible. 
Southern  R.  Co.  v.  Hayes  (Ala.),  62  S. 
874. 

City  records  relating  to  condemnation 
admissible.  Ewen  f.  Hart  (Mo.  App.), 
166  S.  W.  315. 

28-47    Prima   facie   case. — Wright   v. 
Co.    (Ala.).  65  S.  353. 
29-51     Moore    v.    Duke,    84    Vt.    401, 
80  A.   194. 

30-58  Burden  on  defendant  to  over- 
come prima  facie  case.  Dver  r.  Tvrroll, 
142  Mo.  App.  467,  127  S.'W.  114."  And 
to  show  iustification.  Daniolson  c. 
Kvllonen,  111  Minn.  47,  126  X.  W.  404. 
31-60  Dver  r.  Tvrell,  142  Mo.  App. 
467,  127  S.  W.  114;  Bolton  f.  Hendrix, 
84  S.  C.  35,  65  S.  E.  947. 
31-61  Timanus  v.  Leonard,  121  Md- 
583,  89   A.  99. 

Good  faith  is  a  fact  which  must  be 
proved.  Kahle  r.  Oil  Co.  (Ind.),  100 
X.  E.  681. 

33-76  Moore  v.  Duke,  84  Vt.  401.  80 
A.  194. 

34-83  Wilmer  L.  Co.  r.  Eiselv,  163 
Ala.  290,  50  S.  225;  Walker  F.  Co.  V. 
Dyson.  32  App.  Cas.  (D.  C.)  00. 
Burden  of  proof. — \\1ien  a  conditional 
license  is  relied  upon  in  defense  to  an 
action  of  trespass,  the  burden  of  prov- 
ing the  license  ami  the  performance  of 
its  conditions  is  upon  the  jiarty  alleg- 
ing the  same.  Chai>man  v.  Pendleton, 
34  R.  I.  160,  82  A.  1063. 
36-91  Wilmer  L.  Co.  r.  Eiselv,  163 
Ala.  290,  50  S.  225,  error  in  ex.-luding 
deed  conveying  timber  and  other  rights 
not  cured  by  admission  defendant 
owned   timber. 

Adverse  possession  in  good  faith. 
Lvons  V.  Sticknev,  170  Ala.  134,  54  S. 
496. 

37-95  Tf  plaintiff  relies  solely  upon 
his  title  and  makes  prima  facie  caso 
by  showing  he  and  defendant  claim 
under  common  grantor,  defonclant  may 


der  process.     Gallegos   v.   Sandoval,   15 1  show    jvaramount    outstanding    title    in 

third  person  or  that  such  grantor  con- 
veyed title  superior  to  plaintiff's  to 
another.  Defendant  need  not  show 
third  person  has  true  title  or  that  he 
has  it.  Leverett  r.  Tift.  6  Ga.  App.  90, 
64  S.  E.  317. 
38-97     Mugge     r.     Erkman,     161    HL 


N.  M.  216.  106  P.  373. 

Trespass  presumed  willful  and  burden 

of  showing  contrarv  rests  on  defendant. 

Libertv  B.  G.  Min.  Co.   r.  M.  Co.,  203 

Fed.  795,  122  C.  C.  A.  113. 

That  trespass  was  caused  by  joint  act 

of  all  must  be  proved  by  preponderance 
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App.   ISO;    Marron   v.   R.   Co.,  46  Mont. 
593,   129   P.   1055. 

Damages  suffered  "by  tenant  incompet- 
ent in  action  by  landlord.  Staudt  V. 
Power  Co.,  169  111.  App.  276. 
3S-98  So.  R.  Co.  V.  McEntire,  169 
Ala.  42,  53  S.  158;  Perkins  v.  Blauth, 
163  Cal.  782,  127  P.  50;  Northcutt  v. 
Co.,  178  Mo.  App.  389,  162  S.  W.  747. 
39-3  Nelson  v.  R.  Co.  (la.),  138  N. 
W.  831;  Kentucky  S.  Co.  v.  Page  (Ky.), 
125  S.  W.  170  (though  damage  to  land 
mav  also  be  recovered) ;  Jensen  v. 
Caiial  Co.  (Utah),  137  P.  635. 
Difference  between  value  of  growing 
crop  if  it  had  matured  and  value  of 
what  was  obtained  from  it,  after  de- 
ducting expense,  not  shown  by  proof 
of  what  it  would  have  realized.  Texas 
Co.  V.  Lacour  (Tex.  Civ.),  122  S.  W. 
424. 

40-5     Contra,  Whitfield  v.  Co.,  152  N. 
C.  211,  67  S.  E.  512. 
40-7     Reynolds    v.   R.    Co.,    119   Minn. 
251,  138  N.  W.  30. 

40-8  Injury  from  flowage  of  land 
used  for  dairy  purposes  may  be  shown 
by  evidence  of  its  productive  capacity 
preceding  years;  number  of  cows  jjlain- 
tiff  grazed  thereon;  cost  incurred  in 
consequence  of  flooding  in  caring  for 
them;  their  relative  productivity  be- 
fore and  after;  effect  of  debris  left  on 
land,  and  cost  of  restoring  it  to  former 
condition,  and  other  like  facts.  Sacchi 
r.  Co.,  13  Cal.  App.  72,  108  P.  885. 
41-13  Ferridav  r.  Grosvenor,  86 
Conn.  698,  86  A.' 569. 
42-18  Russell  v.  Fernandez,  131  La. 
76,  59  S.  20. 

43-23     Bailey    v.    Hayden,    65    Wash. 
57,  117  P.  720. 

44-37  Interstate  L.  Co.  v.  Duke 
(Ala.),  62  S.  845  (cit  13  Encyc.  of  Ev. 
44-46);  Coleman  v.  Pepper,  159  Ala. 
310,  49  S.  310;  Kentucky  S.  Co.  V.  Page 
fKy.),  125  S.  W.  170;  Paris  v.  Co.,  84 
S.  C.  102,  65  S.  E.  1017. 
45-34  Interstate  L.  Co.  V.  Duke 
(Ala.),  62  S.  845,  cit.  13  Encyc.  OP  Ev. 
44-46. 

46-36     Interstate     L.     Co.     V.     Duke 
(Ala.),  62  S.  845. 

46-39     Callen  f.  Collins,  56  Tex.  Civ. 
620,  120  S.  W.  546. 

48-61  Green  v.  Turner,  85  Kan.  877, 
116  P.  234;  Fox  v.  Turner,  85  Kan.  146, 
116  P.  233;  Boekes  V.  McAfee,  etc.  Co., 
165  Mich.  7,  130  N.  W.  313. 
49-63  Skamania  Boom  Co.  v.  You- 
mans,  64  Wash.  94,  116  P.  645. 


50-66     Bailey  v.  Hayden,  65  Wash.  57, 

117  P.  720. 

50-68     Hayes  v.  S.,  13  Ga.  App.  647, 

79  S.  E.  76. 

Presence   without  bona   fide   claim,   or 

color   of   title   and   without   consent    of 

owner  must  be  shown  by  state.     Hayes 

V.  S.,  13  Ga.  App.  647,  79  S.  E.  761. 

53-73     S.  V.  Davenport,  156  K  C.  596, 

72  S.  B.  7. 

53-74     Hendley  v.  S.,  3  Ala.  App.  107, 

57  S.  1017. 
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55-3  Warren  v.  Wilson,  89  S.  C.  420, 
71  S.  E.  818  (rehear,  denied,  71  S.  B. 
992);  Long  r,  Shelton  (Tex.  Civ.),  155 
S.  W.  945;  Ruedas  i>.  O'Shea  (Tex. 
Civ.),  127  S.  W;  891;  West  v.  Co.,  56 
Tex.  Civ.  341,  120  S.  W.  228  (defend- 
ant's affidavit  of  forgery  of  deed  relied 
ujjon  by  plaintiff  casts  burden  on  lat- 
ter); Crosby  v.  Ardoin  (Tex.  Civ.),  145 
S.  W.  709;  Roe  r.  Davis  (Tex.  Civ.), 
142  S.  W.  950;  Mitchell  v.  R.  Co.  (Tex. 
Civ.),  130  S.  W.  735;  Dean  v.  Purrh 
(Tex.  Civ.),  124  S.  W.  431;  Merriman 
V.  Blalack,  56  Tex.  Civ.  594,  121  S.  W. 
552;  Hoffman  r.  Buchanan,  57  Tex.  Civ. 
368,  123  S.  W.  168.  See  Harkrider  P. 
Gaut  (Tex.  Civ.),  167  S.  W.  164. 
Evidence  sufficient. — Guilmartin  v. 
Padgett  (Tex.  Civ.),  138  S.  W.  1143; 
Burns  V.  Parker  (Tex.  Civ.),  137  S.  W. 
705;  Cochran  v.  Casey  (Tex.  Civ.),  128 
S.  W.  1145. 

Evidence  insufficient. — Surghenor  v. 
Avers  (Tex.  Civ.),  139  S.  W.  28;  Surg- 
henor V.  Ducey  (Tex.  Civ.),  139  S.  W. 
22. 

56-5  Plummer  v.  Marshall  (Tex. 
Civ.),  126  S.  W.  1162.  Contra  as  be- 
tween landlord  and  tenant.  Makey  v. 
Dryden  (Tex.  Civ.),  128  S.  W.  633; 
Skov  V.  Coffin  (Tex.  Civ.),  137  S.  W. 
450;  White  v.  McCullough,  56  Tex.  Civ. 
383,  120  S.  W.  1093;  Murphy  -v.  Luttrell, 
56  Tex.  Civ.  149,  120  S.  W.  905;  Bailie 
V.  L.  &  S.  Co.,  55  Tex.  dv.  473,  119  S. 
W.  325. 

56-6  Gaffney  v.  Clark  (Tex.  Civ.), 
118  S.  W.  606. 

Grantee  must  prove  grantor's  fraudu- 
lent intent  if  he  seeks  to  prevent  recov- 
ery of  property  by  latter.  Smith  v. 
Olivarri  (Tex.  Civ.j,  127  S.  W.  235. 
56-7  Long  i\  Shelton  (Tex.  Civ.),  126 
S.  W.  40;  Murphy  r,  Luttrell,  56  Tex. 
Civ.  149,  120  S.  W.  905. 
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If  defendant  proves  the  invalidity  of 
the  deed  lunlcr  which  tlie  common 
bourco  is  claimed  and  supjiItMnonts  it 
by  proof  that  the  title  in  fact  never 
passed  to  the  common  source,  but  is 
held  by  the  defendant,  or  is  outstand- 
ing in  some  third  party,  the  plaintiff 
cannot  recover  upon  the  title  held  by 
him  under  the  common  source.  Word 
V.  Houston  Oil  Co.  (Tex.  Civ.),  144  S. 
W.  334. 

56-8  Defendant  claiming  title  as 
adoi>tod  heir  of  a  former  owner  has 
burden  of  proving  his  title  in  this  man- 
ner. Powell  V.  Ott  (Tex.  Civ.),  146  S. 
W.   1019. 

56-9  Under  Sayles'  Civ.  St.,  §5200, 
"if  a  plaintiff  in  an  action  of  trespass 
to  try  title  shows  that  the  defendant 
has  a  deed  or  chain  of  title  from  the 
person  under  whom  the  plaintiff  de- 
laigns  title,  he  prima  facie  establishes 
a  common  source,  and  is  not  required  to 
show  title  back  of  such  common  source; 
and  if  the  proof  stops  here  the  plaintiff 
is  entitled  to  recover,  if  his  title  under 
the  common  source  is  su{>erior  to  that 
shown  in  the  defendant."  Word  r. 
Houston  Oil  Co.  (Tex.  Civ.),  144  S.  W. 
334. 

56-10  Stephenville  O.  Mill  r.  Mc- 
Neill, 57  Tex.  Civ.  252,  122  S.  W.  911. 
Plaintiff  must,  as  against  flofemlant  in 
possession,  identify  land  claimed.  Long 
f.  Shelton  (Tex.  Civ.),  126  S.  W.  40. 
See  5S-22. 

56-11  Allen  v.  Clearman  (Tex.  Civ.), 
128  8.  W.  1140. 

An  order  of  sale  under  exe<'ution  and 
sheriff's  return  make  out  a  ])rima  facie 
case  for  plaintiff.  Lew  V.  Persons 
(Tex.  fiv.).  145  8.  AV.  286. 
Indefiniteness  in  deed,  not  cause  for 
excluding  it.  McCollum  r.  Homo,  54 
Tex.  Civ.  348,  117  S.  W.  886. 
57-12  Lester  t\  Hutson  (Tex.  Civ.), 
167  8    W.  321. 

Evidence  as  to  payment  of  taxes,  im- 
material if  neither  adverso  j>ossession 
nor  good  faith  involved.  Beall  o.  Chat- 
ham (Tex.  Civ.),  117  8.  W.  492. 
Proceedings  in  administration  of  estate, 
admissible  on  question  of  identity  of 
person  whose  estate  administered. 
Bailie  v.  Co.,  55  Tex.  Civ.  473,  119  S.  W. 
325. 

57-13  Walker  i\  Cornett  (Kv.\  122 
S.  W.  841;  Edwards  V.  8mith  (Tex.), 
137  8.  W.  1161. 

Where  plaintiff  claimed  by  liquidation, 
a  deed   which   was  a   link   in   his   title, 


though  void  because  executed  by  only 
two  of  three  executors,  is  admissilde  to 
show  extent  and  lioundaries  of  the  land 
in  question.  Dean  v.  Furrh  (Tex.  Civ.), 
143  S.  W.  343. 

To  establish  a  conveyance  which  is  a 
link  in  the  chain  of  title,  deeds  show- 
ing an  assertion  of  title  for  more  than 
fifty  years  are  admissible  in  sujiport 
?f  a  presumjition  of  such  convovancc. 
Blunt  r.  Houston  Oil  Co.  (Tex.  Civ.), 
146  S.  W.  248. 

57-14     Adels   r.   Joseph    (Tex.    Civ.), 

14S  S.  W.  1154. 

58-15  Kirby  r.  Boaz  (Tex.  Civ.).  121 
8.  W.  223. 

Possession  as  mortgagee  sufficient. — 
Frazer  i\  Seureau  (Tex.  Civ.),  12^  S. 
W.  649. 

58-17  Hoencke  r.  Loniax,  .55  Tex. 
Civ.  189,  118  8.  W.  817;  l^.abine  Valley 
Co.  r.  Cagle  (Tex.  Civ.),  149  S.  W.  697'; 
Merriman  r.  Blalaek,  57  Tex.  Civ.  270, 
122   8.  W.  403. 

58-18  Lowrv  r.  McDaniol  (Tex. 
Civ.),  124  8.  W.  710;  Blair  r.  Hennes.sv 
(Tex.  Civ.),  138  S.  W.  1076;  P.eil 
County  r.  Felts  (Tex.  Civ.).  120  S.  W. 
1065;  Emporia  L.  Co.  c.  Tucker  (Tex, 
Civ.),  120  8.  W.  10S2. 
58-19  Equitable  title  must  be  spe- 
ciallv  pleaded.  Smith  r.  Olivarri  (Tex. 
Hi  v.),  127  8.  W.  235. 
58-23  Title  of  third  party  whoso 
snrvevs  not  involved  cannot  be  at- 
tacked. McCill  r.  Sites,  54  Tex.  Civ. 
J(i2.  118  8.  W.  220. 

Admission  of  title  dispenses  with  proof. 
Caffney  v.  Clark  (Tex.  Civ.),  118  8.  W. 
006. 

Identity  of  land  claijned  with  that  de- 
scribed in  plaintiff's  patent  must  be 
shown  by  him  though  defendant  makos 
afhrmative  allegations  in  addition  to 
general  denial.  Finberg  r.  Gilbert 
(Tex.  C\v.).  12 »  S.  W.  979.  See  ."6  10. 
General  reputation  of  ownership  in 
Tdaintiff's  juedecessor  in  title,  proved 
to  show  notorietv  of  his  claim.  Car- 
lisle r.  C.ibbs.  57"  Tex.  ("iv.  .592,  123  S. 
W.  216. 

Opinions  in  community  in  respect  to 
\nlidity  of  claimant's  title,  inadmis.<»i- 
ble.  r'arlisle  r.  Oibbs,  supra. 
59-23  Houston  O.  Co.  r,  Kimball. 
103  Tex.  94.  122  S.  W.  .533  (evidence 
of  reputation  of  grantor  as  forger  of 
title,  inadmissible):  Wilkerson  r.  Ward 
CTex.  (iv.^,  137  8.  W.  15«<. 
Defendant's  claim  of  title  inadmissible 
by  virtue  of  an  agreement.     Adams  r. 
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Cameron  &  Co.    (Tex.  Civ.),   161  S.  W. 
417. 

Under  plea  of  not  guilty  and  general 
denial,  that  defendant's  were  bona  fide 
purchasers  may  be  shown.  Keenon  v. 
Burkhardt  (Tex.  Civ.),  162  S.  W.  483. 
Statements  by  unauthorized  agent  in- 
admissible to  affect  title.  Eice  v.  Talia- 
ferro (Tex.  Civ.).  156  S.  W.  242. 
Deed  not  referring  to  land  irrelevant. 
Albro  r.  Hoxsie  (R.  I.),  89  A.  705. 
Evidence  that  purpose  in  borrowing 
money  was  to  prevent  suit,  admissible. 
Lester  p.  Hutson  (Tex.  Civ.),  167  S.  W. 
321. 

Evidence  as  to  uncontroverted  plea  of 
payment  immaterial.  Lester  v.  Hutson 
(Tex.  Civ.),  167  S.  W.  321. 
Alienage  of  claimant  heir  may  be  set 
up  to  defeat  his  riofhts  to  land.  Douthit 
r.  Southern  (Tex.  Civ.),  1,55  S.  W.  315. 
Burden  on  defendant  to  impeach  plain- 
tiff's deed.  Irvin  r.  Johnson,  56  Tex. 
Civ.  492,  12C  S.  W.  1085. 
Title  acquired  after  suit  brought,  used 
defensively.  Murphy  i?.  Luttrell,  56 
Tex.  Civ.  149,  120  S.  W.  905. 
County  surveyor's  field  notes,  original 
evidence  to  show  plaintiff's  patent  cov- 
ered no  land  not  taken  under  prior  pat- 
ent. Hackbarth  r.  Gordon  (Tex.  Civ.), 
120  S.  W.  591. 

Solicitation    by   plaintiff's    grantor    of 
third  person  to   execute   deed  to  him, 
immaterial.      Robertson    r.    Heflev,    55 
Tex.  Civ.  368,  118  S.  W.  1159. 
Plea  of  limitations  must  be   sustained 
by  defendant.    Lofton  v.  Miller,  55  Tex. 
Civ.  2.53,  118  S.  W.  911. 
59-24     Long    ?;.    Shelton    (Tex.    Civ.), 
155    S.    W.    945;    Plummer   v.   Marshall 
(Tex.  Civ.),  126  S.  W.  1162. 
Plat    inadmissible,    there    having    been 
no    showing    title    remained    in    defend- 
ant's  ancestor   until  his   death.     Albro 
V.  Hoxsie  (R.  T.),  89  A.  705. 
Cannot    impeach    validity    of    title    of 
common    source    on    whom    the    parties 
have    agreed.      Long    v.    Shelton    (Tex. 
Civ.),   155  S.  W.  945. 
59-25     Fraud     practiced    by    defend- 
ant's grantor  on  state,  immaterial   un- 
less   right    in    defendant    shown    inde- 
dependentlv  of  grantor.     Elliott  v.  Mor- 
ris   (Tex.  Civ.),  121  S.  W.  209. 
59-26     Word  v.  Houston  Oil  Co.  (Tex. 
Civ.),  144  S.  W.  334;  Rudolph  r.  Tins- 
ley  (Tex.  Civ.),  143  S.  W.  209. 
Before  showing  superior  title  from  in 
dependent  source  defendant  must  show 
absence    of    title    in    common    source. 


Roberts    v.   Blount    (Tex.   Civ.),    120    S. 
W.   933. 

Title  in  defendant  though  transfer  of 
a  headright  certificate  may  be  proven 
by  circumstances.  Baldwin  v.  McCul- 
lough  (Tex.  Civ.),  146  S.  W.  203. 
60-29  A  naked  judgment  is  not  proof 
of  title  unless  title  emanating  from 
creditor  is  connected  with  government, 
and  is  not  admissible  unless  it  is  shown 
defendant's  grantor  recovered  because 
of  the  state  of  judgment  defendant 's 
title.  Hamman  r.  Presswood  (Tex. 
'Civ.),  120  S.  W.  1052. 
60-30  Prior  possession  sufficient 
against  naked  trespasser.  Knox  r.  Me- 
Elroy  (Tex.  Civ.\  118  S.  W.  1142. 
Presumption  is  in  favor  of  regularity 
of  award  of  public  land  to  defendant. 
McKee  r.  West,  55  Tex.  Civ.  460,  118 
S.  W.  1135. 
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65-1  M'Kinnon  r.  Co.,  196  Fed.  487, 
116  C.  C.  A.  462;  Wadsworth  V.  Co.,  1 
Ala.  App.  415,  56  S.  112;  Zimmerman 
Mfg.  Co.  r.  Dunn,  163  Ala.  272,  50  S. 
906;  Birmingham  F.  Co.  v!  Dozier,  13 
Ca.  App.  759,  79  S.  E.  927;  Prater  v. 
Painter,  6  Ga.  App.  292,  64  S.  E.  1003; 
Banker  v.  Miller,  153  HI.  App.  115; 
Martin  v.  Johnson,  105  Me.  156,  73  A. 
963;  Jones  r.  Co.,  114  Minn.  415,  131 
N.  W.  494;  Fairbank  Co.  v.  R.  Co.,  167 
Mo.  App.  286,  149  S.  W.  11.54;  Johnson 
r.  Blaney,  198  N.  Y.  312,  91  N.  E.  721; 
Thompson  v.  Tweto,  22  N.  D.  528,  134 
]Sr.  W.  743;  Carey  v.  Davidson  (R.  I.), 
S3  A.  753. 

66-5     Contra,    Walker    v.    Lewis,    140 
Mo.  App.  26,  124  S.  W.  567. 
66-6     Defendant's    knowledge    of    de- 
fect   in    his    title    must    be    shown    by 
plaintiff.     Dickey    v.    Adler,    143    Mo. 
App.  326,  127  S.  W.  .593. 
67-S     Painter  i\  McGaha,  6  Ga.  App. 
.54.    64    S.    E.    129;    Preston   v.    Co.,   114 
Minn.  398,  131   N.  W.  474;   Gunzburger 
r.  Rosenthal,  226  Pa.  300,  75  A.  418. 
68-14     Zimmerman  Mfg.  Co.  r.  Du'.n, 
163  Ala.  272,  50  S.  906,  void  tax  deed 
admissible  as  color   of  title  in  connec- 
tion with  evidence  of  actual  possession. 
69-15     See  Tallassee  Mfg.  Co.  v.  Bk., 
1.59  Ala.  315,  49  S.  246. 
69-16     National   Citizens'  Bk.  v.  Mc- 
Kinley,   115  Minn.  378,   132  N".  W.  290. 
Mortgagee  must  prove,  as  against  one 
claiming   under    prior    mortgage    given 
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by  anotlier,  ownership  of  his  mortgagor 
and  that  property  is  covered  by  mort- 
gage. Boatmen's  Bk.  r.  Trower,  171 
Fed.  964. 

71-26  Gulf  E.  C.  Co.  r.  Crenshaw 
(A\n.),  65  S.  1010. 

71-30     Melrose  Mfg.  Co.   r.  Kennedv, 
59  Fla.  312,  51  S.  595. 
Instrument    not    identif3dng    property, 
inadmissible.     Clarke  v.  Stowe,  132  Ga. 
621,  64  S.  E.  786. 

72-38  In  re  Mclntvre,  174  Fed.  627, 
9S  CCA.  381. 

Conversion  by  plaintiff. — Where  defend- 
ant sets  up  conversion  by  plaintiff  as  a 
counterclaim  he  has  the  burden  of  prov- 
ing conversion.  Utah  F.  Co.  v.  Gas  Co. 
(Utah),  131  P.  1173. 
74-46  Siegel-C  L.  S.  Co.  r.  Hollv, 
44  Colo.  580,  101  P.  68;  Wilson  v. 
Moorp.  57  Tex.  Civ.  418,  122  S.  W.  577. 
75-47  Eosenberg  v.  Diele,  61  Misc. 
nm.  114  N.  Y.  S.  24. 
75-48  Devlin  v.  Houghton,  202  Mass. 
75,  88  N.  E.  580;  Eipv  v.  Less,  55  Tex. 
Civ.  492,  118  S.  W.  1084. 
77-54  Knapp  r.  Guver,  75  X.  H.  397, 
74  A.  873;  Kilmer  r.  Hutton,  131  App. 
Div.  625,  116  N.  Y.  S.  127;  Swank  v. 
Elwert,  55  Or.  487,  105  P.  901 ;  Smith  r. 
Hurlev,  29  E.  I.  489,  72  A.  705.  See  S. 
r.  Eoss,  55  Or.  450,  104  P.  596;  Bowe  r. 
Palmer,  36  Utah  214,  102  P.  1007. 
79-56  S.  v.  Eoss,  55  Or.  450,  104  P. 
596. 

79-58     Hamburg    Bk.    r.    George,    92 
Ark.  472,  123  S.  W.  654;  Padgett  r.  Bk., 
141    Mo.   App.   374,  125  S.  W.  219;   El- 
lery  v.  Bk  ,  114  X.  Y.  S.  108;  Bowe  v. 
Palmer,  36  Utah  214,  102  P.  1007. 
Conversion  of  grain,  upon  which  plain- 
tiff alleged  a  seed  lien.     Fried  r.  Olsen, 
22  N.  D.  381,  133  N.  W.  1041. 
80-60     Kilmer    v.    Hutton,    131     App. 
Uiv.  625,  116  N.  Y.  S.  127. 
81-61     Walker  v.  Lewis,  140  Mo.  App. 
26,  124  S.  W.  567. 

81-64  Passow  r.  Co.,  54  Wash.  106. 
103  P.  34. 

82-66     McCord    r.   Hill,   10   Ga.   App. 
2.54,  73  S.  E.  559;  Baruch  r.  Piatt.  114 
X.  Y.   S.  26;   Fried   v.  Olsen,  22   X.  D. 
381,  133  X.  W.  1041. 
83-67     Cumberland    T.    &    T.    Co.    r. 
Tavlor,  44  Tnd.  App.  27,  88  X.  E.  631; 
TT.  S.  V.  Zamora,  2  Phil.  Isl.  582. 
83-70     Shriner  r.  Mever.  171  Ala.  112, 
55  S.  156;  Ah  Hov  r.  Eaymond.  19  Haw. 
568;  Knapp  a  Guver,  75  X.  H.  397,  74 
A.   ^^73. 
83-71     Humbert    v.    Mason,   46    Colo. 
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4:'.i'.  104  P.  1037;  Abramson  r.  Brim- 
berg,  120  N.  Y.  S.  746. 

84-72     McConnell 

App.  56. 

84-73  Kavanaugh  r.  Mclntvre,  123 
Aj.p.  Div.  722,  112  X.  Y.  S.  987. 
84-74  Cumberland  T.  &  T.  Co.  i: 
Taylor,  44  Tnd.  App.  27,  8S  X.  E.  631. 
85-78  DeYoiuig  r.  Andrews  Co.,  214 
">rass.  47,  100  X.  K.  lOso. 
87-85  Defendant's  statements  as  to 
use  of  proi)erty  held  admissible  to  show 
intent  in  refusing  permission  to  remove 
it.  Brown  v.  Mfg.  Co.  (la.),  144  X.  W. 
613. 

Defendant's  admissions  that  he  held 
property  under  an  unauthorize<l  sale 
and  sold  it  knowing  of  plaintiff's  claim 
held  sufficient.  Wilson  i".  Lewis  (Ala. 
App.),  65  S.  919. 

88-86  Indebtedness  of  defendant  to 
plaintiff,  shown  as  reason  for  non-exe- 
cution by  former  of  security  for  pay- 
ment of  property  converted.  Board- 
man  r.  Woodward  (Tex.  Civ.),  118  S. 
W.  5.50. 

88-87     Sigel-C  L.  S.  C.  Co.  r, 
44   Colo.  580.  101   P.  68:  Hill  r. 
202  Mass.  243.    88    X.    E.    838   (incon- 
sistent   attitude    of    plaintiff    as    com- 
pared with  position  in  former  suit). 
89-92     Contra,   Gandv   r.   Cowart,   163 
Ala.  295,  50  S.  353. 

89-93  Douglass  r.  Scott.  130  App. 
Div.  .322.  114  X.  Y.  S.  470. 
Verbal  license  to  sell  property  held 
under  sealed  lease,  admissible;  but  it 
cannot  be  shown  by  declarations  of  li- 
censee. Proutv  r.  Xichols,  82  Vt.  181, 
72  A.  988. 

89-95  Knapp  i\  Guver,  75  X.  H.  .397, 
74  A.  873. 

89-96  Receipt  from  third  party  is  in- 
a<lmissible.  Jones  r.  Co.,  137  Ga.  63S, 
74  S.  E.  59. 

90-99  Mortgagor  who  claims  author- 
ity to  sell  mortgaged  ]iroiierty  may 
show  what  he  did  with  money,  that  ho 
informed  plaintiff  thereof  and  his  ac- 
tion was  not  disapproved.  Stevenson  r. 
Whatlev,  161  Ala.  250.  50  S.  41. 
93-11*  Crawford  r.  Thomason.  53  Tex. 
(  iv.  561,  117  S.  W.  181. 
93-13  Cohen  r.  Longarini,  207  Mass. 
.556.  93  X.  E.  702. 

94-1-*  Morton  r.  Frick,  87  Ga.  2.30,  13 
S.  E.  463. 

94-16  Sigel-C.  L.  S.  C.  Co.  r.  Holly, 
44   Polo.  5^0.  101   P.  CS. 

Defendant  must  show  value  of  con- 
verted property  if  his  act  has   put  it 
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out  of  plaintiff's  power  to  show  qual- 
ity. Gordon  r.  E.  Co.,  7  Ga.  App.  354^ 
66  S.  E.  988. 

94-17  Merchants'  Nat.  Bk.  v.  Wil- 
liams, 110  Md.  334,  72  A.  1114;  Swank 
v.  Elwert,  55  Or.  487,  105  P.  901;  Has- 
sam  V.  Safford  L.  Co.,  82  Vt.  444,  74 
A.  197. 

97-23  Smith  v.  Goff,  29  E.  I.  439,  72 
A.  289. 

98-25  Swank  v.  Elwert,  55  Or.  487. 
105  P.  901. 

98-38  In  an  action  of  conversion  by 
a  mortgagee  against  a  buyer  of  mort- 
gaged property  the  payment  made  by 
the  buyer  is  a  part  of  the  res  gestae 
of  the  conversion."  Phillips  v.  Pippin, 
4  Ala.  App.  426,  58  S.  111. 
99-31  Hassam  v.  Safford  L.  Co.,  82 
Vt.  444,  74  A.  197  (time  and  place  logs 
loaded  on  ears). 

99-33  Massey  v.  Fain,  1  Ala.  App. 
424,  55  S.  936;  Mclntvre  v.  Whitnev, 
139  App.  Div.  557,  124  N.  Y.  S.  234,  af. 
201  N.  Y.  526,  94  N.  E.  1096;  Lee  Tung 
t\  Burkhart,  59  Or.  194,  116  P.  1066; 
Harrison  v.  McGehee  (Tex.  Civ.),  139 
S.  W.  613. 

100-38  Hamburg  B'k.  v.  George,  92 
Ark.  472,  123  S.  W.  654;  Fried  v.  Olsen, 
22  N.  D.  381,  133  N.  W.  1041. 
lOS-39  Elder  tvMfg.  Co.,  9  Ga.  App. 
484,  71  S.  E.  806;  Thompson  v.  Carter,  6 
Ga.  App.  604,  65  S.  E.  599;  Williams  v. 
Monks,  108  Minn.  256,  122  N.  W.  5  (if 
there  is  proof  of  wilfulness). 
102-41  Funk  r.  Hendricks,  24  Okla. 
837,  105  P.  352,  plaintiff  may  elect  dur- 
ing trial. 

102-42  Barber  v.  Ellingwood,  137 
App.  Div.  704,  122  N.  Y.  S.  369;  Eosen- 
baum  V.  Stiebel,  137  App.  Div.  912,  122 
N.  Y.  S.  131;  Keller  v.  Halsey,  130 
App.  Div.  598,  115  N".  Y.  S.  564. 
103-43  Citizens'  Bk.  r.  Shaw,  132 
Ga.  771,  65  S-.  E.  81;  Birmingham  Fer- 
tilizer Co.  V.  Cox  &  Son,  10  Ga.  App. 
699,  73  S.  E.  1090. 

104-45  Werner  S.  Co.  v.  Pickering, 
55  Tex.  Civ.  632,  119  S.  W.  333,  if  con- 
version by  mistake.  Contra,  though  de- 
fendant innocent  purchaser  from  wrong- 
doer. Godwin  v.  Taenzer,  122  Tenn. 
101,  119  S.  W.  1133. 
Election  as  to  time. — Where  taking 
intentional  and  wrongful  owner  may 
fix  time  of  conversion.  If  he  seeks  to 
fix  time  of  conversion  of  timber  into 
lumber  as  of  date  of  manufacture  _  he 
must  show  it  was  manufactured.     Eipy 


r.  Less,  55  Tex.  Civ.  492,  118  S.  W, 
1084. 

Presumption  taking  ore  intentional 
arises  in  absence  of  evidence  to  con- 
trary; in  such  case  owner  may  recover 
.full  value  of  property  at  time  of  con- 
version, regardless  of  any  deduction 
because  of  labor  or  expenditure  of  de- 
fendant. Central  C.  &  0.  Co.  v.  Penny, 
173  Fed.  340,  97  C.  C.  A.  600. 
104-47  Value  of  property  to  owner 
not  recoverable  unless  he  shows  it  had 
no  market  value.  Swank  v.  Elwert,  55 
Or.  487,  105  P.  901. 

104-49  Ward  r.  Odem  (Tex.  Civ.), 
153  S.  W.  634. 

105-53  Crawford  V.  "i'homason,  53 
Tex.  Civ.  561,  117  S.  W.  181. 
Proof  of  other  trespasses  by  defendant, 
competent  to  show  wilfulness  and 
malice.  Crosland  v.  Graham,  83  S.  C. 
228,  65  S.  E.  233. 

105-55     Johnson    r.   Marks,    66   Misc. 
153,  121  K  Y.  S.  294. 
107-61     Johnson    v.    Marks,    66   Misc. 
153,  121  N.  Y.  S.  294,  property  kept  for 
hire. 

107-62  Defendant  must  show  checks 
not  worth  face  value.  Deri  t\  Bk.,  65 
Misc.  531,  120  N.  Y.  S.  813. 
107-63  Birmingham  Fertilizer  Co.  v. 
Cox,  10  Ga.  App.  699,  73  S.  E.  1090. 
107-64  Citizens'  Bk.  v.  Shaw,  132 
Ga.  771,  65  S.  E.  81. 

108-65  Defendant  must  establish 
good  faith  as  innocent  converter.  Has- 
sam V.  Safford  L.  Co.,  82  Vt.  444,  74  A. 
197. 
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Revocation — absence   of   clause  in  voluri' 

iary  deed,  164-76. 

114-5     Contra,   O'Briant    r.    O'Briant, 

160  Ala.  457,  49  S.  317. 

114-6     Lehrling  v.   Lehrling,   84  Kan. 

766,  115  P.  556. 

114-7     Fox  V.  Fox,  250  111.  384,  95  N. 

E.  498;    Smith  V.   Smith    (Kv.),    121   S. 

W.  1002. 

114-8     Elliott  V.  Mach.   Co.,  236  Mo. 

546,    139    S.    W.    356;    Jones  v.  Lynch 

(Tex.  Civ.),  137  S.  W.  395. 

115-10     Met.  Tr.   &   S.  Bk.  v.  Perry, 

259  111.   183,  102  N.  E.  218;   State  Bk, 

of  Clinton  v.  Barnett,  250  111.  312,   95 

N.   E.   178;   Worthington   V.  Eedkey,   86 

O.  St.  128,  99  N.  E.  211. 

115-12     Mahan  r.  Schroeder,  142  111. 

App.  538;  Lurie  i".  Sabath,  208  111.  401, 
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70  K  E.  323  (and  terms  and  condi- 
tions). 

115-16  Preponderance  sufficient. — 
Buekner  t\  Carter  (Tex.  Civ.),  137  S. 
W.  442. 

116-17  Acts  of  trustee  are  compe- 
tent evident  on  issue  of  acceptance  of 
trust.  Goodsell  v.  Co.,  86  Conn.  402,  85 
A.  509 

116-21  Jackson  v.  Farmer,  151  X.  C. 
279,  65  9.  E.  1008  (inadequacy  of  con- 
sideration);  Gray  v.  Beard,  66  Or.  59, 

133  P.  791. 

117-25  Contra,  Tourtillotte  v.  Tour- 
tillotte,  205  Mass.  547,  91  N.  E.  909: 
Eothsehild  f.  Dickinson,  169  Mich.  200', 

134  X.  W.  1035. 

117-26  Harbour  f.  Harbour,  103 
Ark.  273,  146  S.  W.  867;  Spradling  v. 
Spradling,  101  Ark.  451,  142  S.  W.  848; 
Carpenter  v.  Gibson,  104  Ark.  32,  148  S. 
W.  508;  Appeal  of  Wilson,  84  Conn.  560, 
80  A.  718;  Louisville  &  X.  E.  Co.  v. 
Eamsav,  134  Ga.  107,  67  S.  E.  652;  Ey- 
der  V.  Eyder,  244  111.  297,  91  X.  E.  45*1; 
Burch  v.  Xicholson  (la.),  137  X.  W. 
1066;  Flanders  v.  Booge,  146  la.  675, 
125  X.  W.  661;  Mugan  v.  Wheeler,  241 
Mo.  376,  145  S.  W.  462;  Stevenson  f. 
Haynes,  220  Mo.  199,  119  S.  W.  346; 
Ewing  r.  Parrish,  148  Mo.  App.  492, 
128  S.  W.  538;  Pilcher  v.  Lotzgesell,  57 
Wash.  471,  107  P.  340;  Arnold  r.  Hall, 
72  Wash.  50,  129  P.  914;  Kinnev  r.  Mc- 
Call.  57  Wash.  545,  107  P.  385. 
It  will  be  presumed  that  a  trust  was 
evidenced  bv  a  written  instrument. 
Mantle  v.  White,  47  Mont.  234,  132  P. 
22 

119-28  Jones  v.  Jones,  164  X.  C. 
320,  80  S.  E.  430;  Jackson  v.  Farmer, 
151  X.  C.  279,  65  S.  E.  1008;  Lester  v. 
Hutson  (Tex.  Civ.),  167  S.  W.  321; 
Sachs  V.  Goldberg  (Tex.  Civ.),  159  S. 
W.  92. 

120-30  In  re  MacDougall,  175  Fed. 
400;  O'Briant  v.  O'Briant,  160  Ala. 
457,  49  S.  317;  Jones  v.  Xicholas,  151 
Iowa  362,  130  X.  W.  125;  Ewing  v.  Par- 
rish, 148  Mo.  App.  492,  128  S.  W.  538; 
Watson  r.  Pavne,  143  Mo.  App.  721,  128 
S.  W.  238;  ]\rantle  r.  White,  47  Mont. 
234,  132  P.  22;  Xelson  r.  Kress,  145 
Wis.  38,  129  X.  W.  790. 
121-32  Shook  v.  Shook  (Tex.  Civ.), 
125  S.  W.  63S. 

121-35  LongeT.  Kinnev.  171  Mich. 
312,  137  X.  W.  119;  Illinois  Steel  Co.  r. 
Konkel,  146  Wis.  572,  131  X.  W.  842; 
Illinois  Steel  Co.  v.  Witsotski,  146  Wis. 
572,  131  X.  W.  848. 


123-44  Denny  v.  Holden,  55  Wash. 
22,  103  P.  1109,  clear,  cogent  and  con- 
vincing. 

Evidence  sufficient. — Stone  r.  Middle- 
ton,  144  Ky.  284,  137  S.  W.  1047;  Ware 
r.  Bennett,  143  Ky.  743,  137  S.  W.  .532; 
Macklanburg  r.  Griffith,  115,  Minn.  131, 
131   X.  W.  1063. 

Insufficient. — Stubbings  r.  Stubbings, 
248  HI.  406,  94  X.  E.  .54, 

124-45     See  Stevenson  v.  Haynes,  220 

Mo.  199,  119  S.  W.  346. 
125-50     Tatum    v.    Bolding,    96    Ark. 
98,  131  S.  W.  207. 

Evidence  insufficient. — Adams  r.  Craig, 
148  la.  7().").  127  X.  W.  1021. 
125-53  Sullivan  r.  Applebaum,  164 
Mich.  432,  129  X.  W.  866;  Buck  nor  r. 
Carter  (Tex.  Civ.),  137  S.  W.  442. 
125-54  Tajior  r.  Morris,  163  Cal. 
717,  127  P.  66;  Yndo  v.  Eivas  (Tex. 
Civ.),  142  S.  W.  920.  See  vol.  9,  p.  443, 
n.  26. 

126-57  Mortimer  r.  Jackson  (Tex. 
Civ.),  155  S.  W.  341;  Yndo  r.  Eivas 
(Tex.  Civ.),  142  S.  W.  920;  Schmittou 
V.  Dunham  (Tex.),  142  S.  W.  941. 
126-58  Talbot  r.  Talbot,  32  E.  I.  72, 
78  A.  533. 

127-59  Taber  r.  Bailey,  22  Cal.  App. 
617,  135  P.  975;  Trubev  r.  Pease,  240 
111.  513,  88  X.  E.  1005; 'St.  Catherine's 
Cem.  V.  Trust  Co.,  152  Kv.  797,  154  S. 
W.  29;  Watson  r.  Pavne, 'l43  Mo.  App. 
721,  128  S.  W.  238;  Hemmerich  r.  Sav. 
Inst.,  205  X.  Y.  366,  9S  X.  E.  499.  See 
Citizens'  X.  Bk.  r.  McKenna,  168  Mo. 
App.  254,  153  S.  W.  521. 
A  trust  in  an  absolute  legacy  ma.v  be 
shown  by  parol  onl.v  in  case  of  actual 
or  constructive  fraud.  General  Conven- 
tion r.  Smith,  52  Ind.  App.  136,  100  X. 
E.  384. 

128-61  Declarations  b.v  deceased 
person,  after  deposit  of  funds,  inadmis- 
sible. Tiernev  r.  Fitzpatrick,  195  X. 
Y.  433.  88  X.  E.  750. 
128-63  Keith  r.  Wheeler,  105  Ark. 
318  151  S.  W.  284;  Spradling  r.  Spradl- 
ing, 101  Ark.  451,  142  S.  W.  84<5:  Brei- 
tenbucher  r.  Oppenhoim.  160  Cal.  98, 
116  P.  .55;  Xoble  r.  Xoble,  2.55  111.  629, 
99  X.  E.  631;  Wright  r.  Wright,  242  111. 
71,  89  X.  E.  789;  In  re  Mahin's  Est. 
(la.),  143  X.  W.  420;  Staples  r.  Bow- 
den,  'l05  Me.  177.  73  A.  999;  Dixon  v. 
Dixon  (Md.),  90  A.  846;  Stevens  r.  Fitz- 
patrick,  218  Mo.  708,  118  S.  W.  51; 
Adams  P.  Gossom,  228  Mo.  566,  129  S. 
W.  16;  Wriffhtsman  r.  Bogers,  239  Mo. 
417,  144  S.  W.  479;  Cowles  r.  Cowles,  89 
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Neb.  327,  131  N.  W.  738;  Phillips  v. 
Phillips,  81  K  J.  Eq.  459,  86  A.  949; 
Gray  v.  Beard,  66  Or.  59,  133  P.  791; 
Gilmore  v.  Brown  (Tex.  Civ.),  150  S. 
W.  964;  Bell  County  i:  Felts  (Tex. 
Civ.),  120  S.  W.  1065! 
130-66  Dixon  r.  Dixon  (Md.),  90  A. 
846;  Lutz  r.  Matthews,  37  Pa.  Super. 
354. 

130-67  In  re  Mahin's  Est.  (la.),  143 
N.  W.  420;  Dixon  v.  Dixon  (Md.),  90  A. 
846. 

130-68  'Graves  v.  Garard,  44  Ind. 
App.  712,  90  N.  E.  22;  Adley  v.  Pletch- 
er,  55  Wash.  82,  104  P.  167.  See  Cot- 
ton V.  Citizens  Bk.,  97  Ark.  568,  135  S. 
W.  340. 

Evidence  of  conversation  between 
daughter  and  father  is  admissible,  even 
though  made  before  the  conveyance,  in 
an  action  to  establish  a  trust  by  parol. 
Dieckmann  v.  Merkh,  20  Cal.  App.  655, 
130  P.  27. 

131-69  Carpenter  f.  Gibson,  104  Ark. 
32,  148  S.  W.  508;  Vickers  v.  Vickers, 
133  Ga.  383,  65  S.  E.  885;  De  France  v. 
Reeves,  148  la.  348,  125  N.  W.  655; 
Beck  V.  Beck,  78  N.  J.  Eq.  544,  80  A. 
550;  Effler  v.  Burns,  70  W.  Va.  415,  74 
S.  E.  233;  Ludwick  V.  Johnson,  67  W. 
Va.  499,  68  S.  E.  117. 
The  same  presumption  arises  from  a 
purchase  in  the  name  of  the  husband 
with  funds  of  the  wife.  Whitten  v. 
Whitten.  70  W.  Va.  422,  74  S.  E.  237. 
Presumption  rebutted  by  fraud. — Batty 
V.  Greene,  206  Mass.  561,  92  N.  E.  715. 
132-70  Southern  Bk.  of  Fulton  v. 
Nichols,  235  Mo.  401,  138  S.  W.  881; 
Williams  V.  Keef,  241  Mo.  366,  145  S. 
W.  425. 

132-71  Hatfield  v.  Cline,  143  Ky 
565,  137  S.  W.  212;  Denny  V.  Schwa- 
bacher,  54  Wash.  689,  104  P.  137. 
Presumption  of  trust  unless  the  evi- 
dence shows  clearly  that  a  gift  was  in- 
tended. Spradling  r.  Spradling,  101 
Ark.  451,  142  S.  W.  848. 
133-72  Noble  v.  Noble,  255  111.  629, 
99  N.  E.  631. 

Nominal  grantee  presumed  to  accept 
beneficial  conveyance  of  which  he  is  ig- 
norant. Garten  v.  Trobridge,  80  Kan. 
720,  104  P.  1067. 

133-73  Keith  v.  Wheeler,  105  Ark 
318,  151  S.  W.  284;  Easter  v.  Easter,  246 
Mo.  409,  151  S.  W.  413;  McDonald  v. 
McAndrew,  40  Pa.  S^uper.  146. 
134-76  Keuper  v.  Heirs,  239  111.  586, 
88  N.  B.  218. 


134-77     Keith    v.    Wheeler,    105    Ark. 
318,  151  S.  W.  284. 

135-S2  Evidence  of  subsequent 
transactions,  immaterial.  Stevenson  v. 
Haynes,  220  Mo.  199,  119  S.  W.  346. 
135-83  Cooney  v.  Glynn,  157  Cal. 
583,  108  P.  506  (destruction  of  will  in 
favor  of  plaintiff  on  defendant's  oral 
promise  to  hold  land  for  her)  ;  Lord  v. 
Eeed,  254  111.  350,  98  N.  E.  553;  In  re 
Kaupper,  141  App.  Div.  54,  125  N.  Y.  S. 
878,  af.  201  N.  Y.  534,  94  N.  E.  1095. 
See  Coolidge  v.  Smith,  18  0.  Dec.  151. 
Continued  acts  of  dominion  with  notice 
to  trustee  and  without  protest  estab- 
lishes a  trust.  Gray  v.  Beard,  66  Or. 
59,  133  P.  791,  and  cases  cited. 
136-85  Stevens  r.  Hicks,  84  Kan. 
351,  113  P.  1049;  Flaum  v.  Kaiser  Bros. 
Co.,  66  Misc.  586,  122  N.  Y.  S.  100,  af. 
129  N.  Y.  S.  1122. 

"The  allegations  of  plaintiff's  petition 
showing  that  the  title  to  the  property 
in  controversy  was  placed  in  Mrs. 
Shook  by  a  deed  reciting,  in  effect, 
that  it  was  to  be  her  separate  property 
and  to  be  held  by  her  for  her  own  use 
and  benefit,  etc.,  and  that  the  same  was 
done  to  place  it  beyond  the  reach  of 
his  creditors,  plaintiff  "Wa*  not  entitled 
to  show  by  parol  evidence  in  a  court 
of  equity,  in  order  to  defeat  the  legal 
import  and  effect  of  such  deed,  that  it 
was  the  intention  of  himself  and  wife 
at  the  time  of  the  execution  thereof 
that  the  land  therein  described  should 
be  held  by  Mrs.  Shook  in  trust  for  the 
benefit  of  the  community  estate  of  her- 
self and  her  husband."  Shook  v. 
Shook  (Tex.  Civ.),  145  S.  W.  699. 
137-90  Lehrling  v.  Lehrling,  84  Kan. 
766,  115  P.  556. 

137-92  Cole  v.  Thompson,  169  Fed. 
729  (advancement) ;  Appeal  of  Wilson, 
84  Conn.  560,  80  A.  718;  Florida,  etc.  R. 
Co.  V.  Jones,  66  Fla.  51,  62  S.  898;  In 
re  Mahin's  Est.  (la.),  143  N.  W.  420; 
Smith  V.  Smith  (Kv.),  121  S.  W.  1002; 
Stevens  v.  Fitzpatrick,  218  Mo.  708,  118 
S.  W.  51  (notwithstanding  death  of 
trustee);  Baker  v.  Baker,  75  N.  J.  Eq. 
305,  72  A.  1000;  Myers  v.  Grey,  122  N. 
Y.  S.  1079;  Modlin  v.  Ins.  Co.,  151  N. 
C.  35,  65  S.  E.  605;  Coolidge  r.  Smith, 
18  O.  Dec.  151;  Case,  etc.  Co.  i:  Co.,  39 
Okla.  748,  136  P.  769  (cit.  9  Encyc.  of 
Ev.  309);  Shutz  v.  Harris  (Tex.  Civ.), 
149  S.  W.  244;  Leland  v.  Chamberlin, 
56  Tex.  Civ.  256,  120  S.  W.  1040;  Herri 
^-"d  V.  Herriford,  78  Wash.  429,  139  P. 
212. 
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But,     when     the     proposed    testimony 

shows  an  agrecmoiit  licyond  what  the 
law  would  im[)ly,  it  involves  an  exjircss 
apiocMiicnt,  inconsistent  with  a  result- 
ing trust.  Suraskv  v.  Weintraub,  90  S. 
C.  522,  73  S.  E.   1029. 

140-95  See  Welch  v.  Brown,  46  Colo. 
129,  lO.S  P.  296;  Stone  v.  Middleton,  144 
Ky.  284,  137  S.  W.  1047. 
140-97  Gray  v.  Walker,  157  Cal.  381, 
lOS  P  278  (with  exceptions) ;  Baker  r. 
Baker,  75  N.  J.  Eq.  305,  72  A.  1000; 
Down  r.  Down,  80  N.  J.  Eq.  68,  82  A. 
322;  Yndo  V.  Rivas  (Tex.  Civ.),  142  S. 
W.  920. 

141-99  Cooney  v.  Glynn,  157  Cal. 
583,  108  P.  506  (admissions  competent 
to  show  what  took  place  when  convey- 
ance made);  Travlor  v.  Hallis,  45  Tnd. 
App.  680,  91  N. 'E.  567,  cit.  the  text; 
McDonald  v.  McAndrew,  40  Pa.  Super. 
146. 

Substance  of  conversation  between 
parties  at  time  of  transaction  may  be 
shown,  as  may  impression  of  witness 
as  to  their  intention;  otherwise  as  to 
his  opinion  as  to  what  was  in  their 
minds.  Leland  r.  Chamberlin,  56  Tex. 
Civ.  256,  120  S.  W.  1040. 
141-1  Travlor  v.  Hallis,  45  Ind.  App. 
680,  91  N.  E.  567. 

141-2  Garten  v.  Trobridge,  80  Kan. 
720,  104  P.  1067. 

142-4  Yndo  v.  Eivas  (Tex.  Civ.),  142 
S.  W.  920. 

142-5  Dixon  v.  Dixon  (Md.).  90  A. 
846;  Angermiller  v.  Ewald,  133  App. 
Div.  691,  118  N.  Y.  S.  195. 
Declarations  of  testator,  admissible  to 
show  trust  in  property  given  legatee. 
Miller  v.  Hill,  64  Misc.  199,  118  N.  Y. 
S.  63. 

142-6  Cooney  t\  Glynn,  157  Cal.  583, 
108  P.  506;  Carlisle  r.  Gibbs,  57  Tex. 
Civ.  592,  123  S.  W.  216  (of  decedent). 
142-7  Inconsistent  acts  of  cestui  que 
trust  not  entitled  to  much  w'eight. 
Freeland  r.  Williamson,  220  Mo.  217, 
119  S.  W.  560. 

143-8  Woodward  t\  Woodward,  89 
Neb.  142,  131  N.  W.  188. 
144-10  Cole  V.  Thompson,  169  Fed. 
729;  Carlson  V.  Erickson,  164  Ala.  380, 
51  S.  175;  Nevils  r.  Co.  (Ark.),  163  S. 
W.  162;  Keith  v.  Wheeler,  105  Ark.  318, 
151  S.  W.  284;  Hall  v.  Cox,  104  Ark. 
303,  149  S.  W.  80;  Florida,  etc.  R.  Co. 
r.  Jones,  66  Fla.  51,  62  S.  898;  Lord  c. 
Eeed,  254  Til.  350.  98  N.  E.  553;  Burch 
V.  Nicholson  (Ta.),  137  N.  W.  1066;  De 
France  v.  Reeves,  148  la.  348,  125  N. 


W.  6.55;  Lillie  r.  Owen,  147  la.  290,  12C 
X.  W.  188;  Mitchell  r.  Bilderback,  159 
Mich.  483,  124  X.  W.  557;  Easter  r.  Eas- 
ter, 246  Mo.  409,  151  S.  W.  413;  Stevens 
V.  Fitzpatrick,  218  Mo.  708,  lis  S.  W. 
51;  Down  r.  Down,  80  X.  J.  Eq.  68,  82 
A.  322;  Miller  r.  Hill,  64  Misc.  199,  118 
X.  Y.  S.  63;  McDonald  f.  McAndrew, 
40  Pa.  Super.  146;  Lutz  r.  Matthews,  37 
Pa.  Super.  3.54;  Robson  v.  Moore  (Tex. 
Civ.),  166  S.  W.  908;  Lee  r.  Elliott  & 
Co.,  113  Va.  618,  75  S.  E.  146;  Herri- 
ford  r.  Hcrriford,  78  Wash.  429.  139  P. 
212;  Gushing  r.  Heuston,  53  Wash.  379, 
102  P.  29;  Cassadv  v.  Cassadv  (\V.  Va.), 

51  S.  E.  S29. 

Evidence  sufficient. — Wrightsman  v. 
Rogers,  239  Mo.  417,  144  S.  W.  479. 
Evidence  insufficient. — Hall  r.  Ber- 
tram's Admr.,  151  Kv.  66,  151  S.  W. 
40;  Du  Bose  r.  Kell,  90  S.  C.  196.  71  S. 
E.  371. 

Exception  between  insurer  and  insured. 
Modlin  r.  Ins.  Co.,  Ml  X.  C.  35,  65  S. 
E.  605. 

146-11     Holt  r.  Johnson.  166  Ala.  358, 

52  S.  323;  Hall  r.  Cox.  104  Ark.  303.  149 
S.  W.  SO;  Keuper  r.  Heirs,  239  111.  5Sfi, 
88  N.  E.  218;  Rvder  r.  Rvder,  244  111. 
297,  91  X.  E.  451;  Stevenson  r.  Havnes, 
220  Mo.  199,  119  S.  W.  346;  Stillwagon 
V.  Coe,  18  O.  Dec.  811. 

146-12  In  re  Teter,  173  Fed.  798; 
Butt  r.  McAlpine,  167  Ala.  521.  52  S. 
420;  Geter  r.  Simmons,  57  Fla.  423.  49 
S.  131;  Henninger  r.  McGuire  (la.),  125 
N.  W.  ISO;  McKee  r.  Downing.  224  Mo. 
115,  12-1  S.  W.  7;  Eisenberg  r.  Gold- 
smith. 42  Mont.  563,  113  P.  1127;  Berla 
r.  Strauss,  76  X.  J.  Eq.  275,  74  A.  518. 
147-13  Johnson  r.  Johnson,  134  Kv 
263,  120  S.  W.  303;  Kinnev  r.  McCail, 
57  Wash.  545.  107  P.  385. 
After  death  of  trustee  great  care  used 
in  weighing  jtarol  evidence.  Stevens 
r.  Fitzpatrick,  218  Mo.  708,  118  S.  W. 
51. 

148-15  Lerov  r.  Norton,  49  Colo. 
490,  113  P.  529;  Dixon  r.  Dixon  (Md.), 
90  A.  846;  Cottonwood  C  Bk.  r.  Case, 
25  S.  D.  77.  125  X.  W.  298. 
150-17  Breitenbiicher  r.  Oppenheim, 
160  Cal.  9*^,  116  P.  .55. 
150-19  See  Dixon  v.  Dixon  (Md.), 
90  A.  846. 

151-24  Woodward  r.  Woodward,  89 
X<>b.  142,  131  X.  W.  188;  Ludwick  V. 
Johnson,  67  W.  Va.  499,  68  S.  E.  117 
152-26  Where  a  deed  from  a  hus- 
band to  his  wife,  through  a  third  party, 
expresses    a    consideration    of    money, 
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parol  evidence  of  a  promise  of  the  wife 
to  reconvey  to  her  husband  is  not  ad- 
missible to  declare  a  trust  in  his  favor. 
Down  V.  Down,  80  N.  J.  Eq.  68,  82  A. 
322. 

153-29  Ryder  v.  Ryder,  244  111.  297, 
91  N.  E.  451. 

154-31  Grantor's  declarations  not 
competent  if  made  after  conveyance 
and  in  absence  of  grantee.  Ryder  v. 
Ryder,  supra. 

154-32  Witte  v.  Storm,  236  Mo.  470, 
139  S.  W.  384;  French  V.  Armstrong,  79 
N.  J.  Eq.  283,  82  A.  101;  Waterburv  v. 
Barry,  130  N.  Y.  S.  517;  Harmon  r.  Har- 
mon (S.  C),  71  S.  E.  815;  Hen  van  v. 
Trevino  (Tex.  Civ,),  137  S.  W.  458. 
154-33  McSorley  v.  Bullock,  62 
Wash.  140,  113  P.  279. 
154-34  Brookfield  v.  Brookfield 
(Ark.),  145  S.  W.  245;  Schmidt  v. 
Schmidt,  152  Iowa  168,  130  N.  W.  365. 
154-35  Shearer  v.  Barnes,  118  Minn. 
179,  136  N.  W.  861;  Clough  v.  Dawson 
(Or.),  138  P.  233. 

154-36  U.  S.  V.  Carter,  172  Fed.  1,  96 
C.  C.  A.  587. 

154-37  Davis  v.  Spicer  (Ky.),  128 
S.  W.  294;  Congregation,  etc.  P.  Co.,  134 
App.  Div.  368,  119  N.  Y.  S.  72.  Comp. 
Perreau  v.  Perreau,  12  Cal.  App.  122, 
106  P.  728. 

Admissions  by  trustee. — See  Taylor   v. 
Morris,  163  Cal.  717,  127  P.  66. 
Declarations  of  grantee  are  strong  evi- 
dence  of  the  trust.     Taylor   v.   Morris, 
163  Cal.  717,  127  P.  66. 
153-39     Ruhe  v.  Ruhe,   113   Md.  595, 
77  A.  797;  Miller  v.  Himelbaugh   (Tex. 
Civ.),  153  S.  W.  338. 
Evidence     insufficient.  —  Townsend     v. 
Crowner,  125  N.  Y.  S.  329. 
Evidence  insufficient. — Reid   f.   Savage, 
59  Ot.  301,  117  P.  306. 
156-40        Aetna     Indemnity     Co.     v. 
Malone,   89    Neb.   260,    131    N.   W.   200. 
See    Stephens  v.   Tr.    Co.,    260   111.    364, 
103  N.  E.  190. 

156-41  Aumaek  v.  Jackson,  79  N.  J. 
Eq.  599,  82  A.  896. 

157-42  Holley  v.  Still,  91  S.  C.  487, 
74  S.  E.  1065. 

158-49  Fox  V.  Fox,  250  111.  384,  95 
N.  E.  498. 

160-61  Where  one  has  without  right 
money  of  another,  the  law  presumed 
that  it  was  received  for  the  latter  and 
held  for  his  use.  Jackson  v.  White, 
194  Fed.  677,  115  0.  C  A.  71. 


163-73  In  re  Mclntyre  &  Co.,  185 
Fed.  96,.  108  C.  C.  A.  543;  Russell  V. 
Fish,  149  Wis.  122,  135  N.  W.  531. 
163-73  The  fact  that  an  express 
trust  was  created  by  deeds  absolute  on 
their  face  may  be  shown  by  a  se]iarate 
writing.  Mugan  v.  Wheeler,  241  Mo. 
376,  145  S.  W.  -462. 

164-75  Snodgrass  v.  Snode;rass,  176 
Ala.  276,  58  S.  201. 

164-76  Where  primary  underlying 
purpose  of  trust  is  inconsistent  with 
power  of  revocation,  neither  intended 
nor  desired  by  grantor,  absence  of 
clause  of  revocation  in  voluntary  deed, 
not  prima  facie  evidence  of  mistake, 
nor  circumstances  to  be  regarded. 
Wallace  v.  Co.,  29  R.  I.  550,  73  A.  25. 

164-77  Blick  v.  Cockins,  234  Pa.  261, 
83  A.  196. 

165-81  Empire  State  Suretv  Co.  v. 
Carroll  Countv,  194  Fed.  593,  114  C.  C. 
A.  435;  Wells  r.  Wells'  Exrs.,  147  Ky. 
467,  144  S.  W.  382;  Reeder  v.  Lanahan, 
111  Md.  372,  74  A.  575;  Offenstein  v. 
Gehner,  223  Mo.  318,  122  S.  W.  715; 
Wiener  v.  Zweib  (Tex.  Civ.),  128  S.  W. 
699  (compliance  with  law) ;  Waddell  v. 
Waddell,  36  Utah  435,  104  P.  743 
Contra  where  trustee  profits  by  hia 
transactions.  Smith  v.  Elderton,  16 
Cal.  App.  424,  117  P.  563. 
166-82  Dillivan  v.  Bk.  (la.),  124  N, 
W.  350. 

166-83  Swift  V.  Craighead,  75  N.  J. 
Eq.  102,  75  A.  974,  direct  transaction. 
Authority  to  mortgage  trust  estate, 
not  presumed.  Snyder  r.  Collier,  85 
Neb.  552,  123  N.  W.  1023. 
166-86  Trustee  must  show  his  sep- 
arate interest  in  property  partly  ac 
quired  by  trust  funds.  Waddell  v.. 
Waddell,  36  Utah  435,  104  P.  743.  And 
that  any  loss  of  trust  fund  without 
his  fault.  Bogard  v.  Bk.  (Ky.),  112 
S.  W.  872. 

166-89  See  Galford  v.  Eastman,  242 
111.  41,  89  N.  E.  783. 
Good  faith  must  be  shown  by  cogent 
and  convincing  proof  where  trustee 
ignored  orders  of  court  and  disregarded 
law.  Gibnev  v.  Allen,  156  Mich.  301, 
120  N.  W.  811. 

167-93  In  proceeding  to  terminate 
trust  acts  of  alleged  trustee  tending 
to  defeat  its  purpose  may  be  shown. 
Torres  V.  Fernandez  y  Perez,  2  P.  B. 
Fed.  367. 
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167-95       Ashlov      v.      Winklev,      209 
Mass.  .')0n,  95  N,  E.  932. 
168-4     Express    contract    to    pay    for 
special    services    need    not    he    proved. 
Knight   r.    Knight,    142    111.   App.   G9. 
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Covfdcntial  relatioitfi  and  presumption, 
349-G8. 

191-12  Holt  r.  Guerguin  (Tex.  Civ.), 
15(;  S.  \V.  581. 

191-13  Councill  v.  Mavhew,  172  Ala. 
29.5,  5.3  S.  314;  Alford  r'  Johnson,  103 
Ark.  230,  146  S.  W.  516;  In  re  Carith- 
er's  Est.,  156  Cal.  422,  105  P.  127;  In 
ro  lliggins'  Est.,  156  Cal.  257,  104  P. 
G;  In  re  Snowball's  Est.,  157  Cal.  301, 
107  P.  598;  Larahee  r.  Larabee,  240 
111.  576,  88  N.  E.  1037;  Ginter  v.  Ginter, 
79Kan.  721,  101  P.  634;  Watson  r.  Wat- 
son, 137  Kv.  25,  121  S.  W.  626;  Bannon 
V.  Co.  (Kv.),  119  S.  W.  1170;  Phillips 
r.  Chase,  203  Mass.  556,  89  N.  E.  1049; 
Shepard's  Appeal,  161  Mich.  441,  126 
N.  W.  640;  Buck  c.  Buck,  122  Minn.  463, 
142  N.  W.  729;  Howard  r.  Farr,  115 
Minn.  86,  131  N".  W.  1071;  Winn  r. 
Grier,  217  Mo.  420,  117  S.  W.  48;  Hen- 
derson r.  Ressor,  141  Mo.  App.  540,  126 
S.  W.  203;  Hacker  r.  Hoover,  89  Xeb. 
317,  131  N.  W.  734;  In  re  Bucknian's 
Will,  80  N.  J.  Eq.  293,  S5  A.  246;  In 
re  Brooks'  Will.  120  N.  Y.  S.  596;  In 
ro  Ellwanger's  Will,  114  N.  Y.  S.  727; 
Warren  r.  Ellis  (Tex.  Civ."),  137  S.  W. 
1182;  In  re  Miller's  Est..  36  Utah  228, 
102  P.  996;  Howard  r.  Howard,  112  Va. 
566,  72  S.  E.  133. 

195-14  Phillips  V.  Chase,  203  Mass. 
556,  Si)   X.  E.   1049. 

195-15  Phillips  v.  Chase,  203  ^fass. 
556.  89  X.  E.  1049. 

196-20  Reck  r.  Reck,  110  Md.  497, 
73  A.  144. 

199-34  Gillispie's  Exr.  r.  Gillispie 
(Kv.),  128  S.  W.  1078;  Whitcoiub  r 
Whitconib,  205  Mass.  310,  91  N.  E.  210 
(moral  coercion). 

200-38  Alford  r.  .Tnhiison.  103  Ark. 
236.  14(i  R.  W.  516;  Miller  r.  Carr,  94 
Ark.  176,  126  S.  W.  106S;  Smith  r.  Bos- 
well,  93  Ark.  66,  124  S.  W.  204. 
202-42  Beenier  r.  Beenier,  256  111. 
312,  100  X.  E.  135;  Watson  r.  Watson, 
137  Kv.  25.  121  S.  W.  fi26;  Taphorn  r. 
Taphorn,  IS  0.  Dec.  748. 
203-44  Convev  r.  :Nrurphy,  146  la. 
154,  124  N.  W.  1073;  Ginter  f.  Ginter. 
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79  Kan.  721,  101  P.  634;  Bannon  r.  Co. 
(Ky.),  119  S.  W.  1170. 
2<»3-45  Berst  f.  Moxoni,  157  Mo. 
App.  342,  138  S.  W.  74. 
203-46  Fitzgerald  r.  Allen,  240  111. 
SO,  ss  X.  E.  240;  Bannon  r.  Co.  (Ky.) 
119  S.  \V.  1170;  Ginter  r.  Ginter.  79 
Kan.  721.  lul  P.  634;  Watson  f.  Wat- 
son, 137  Kv.  25,  121  S.  W.  620;  Haves 
f.  Haves,  242  Mo.  155,  145  S.  W.  11.55; 
Weber  v.  Strobel,  236  Mo.  049,  139  S. 
W.  188;  Turner  r.  Anderson,  230  Mo. 
523,  139  S.  W.  ISO;  Luebbert  r.  Brock- 
nieyer,  158  Mo.  App.  190.  138  S.  W.  92; 
Converse  v.  Mix.  63  Wash.  318,  115  P. 
305. 

205-53  Brackev  r.  Brackev,  151  la. 
99.   130  X.  W.  370. 

•208-71  Foster  r.  Long,  8  O.  X.  P. 
(X.  S.)   75. 

209-74     Birmingham,  etc.  Co.  v.  Dera- 
miiis.  3   Ala.  App.  359.  57  S.  404. 
210-83     Whitlnck  r.  Dixon,  150  X.  C. 
616,   04  S.   E.  504. 

211-84  Abrahams  r.  Woollev,  243 
111.  365,  90  X.  E.  667;  Winn  r.  Grier, 
217  Mo.  420.  117  S.  W.  48. 
211-90  Ginter  r.  Ginter,  79  Kan.  721, 
101  P.  634;  Crump  r.  Chonault.  154  Ky. 
187,  1.56  S.  W.  1053;  Childers  r.  Cart- 
wright,  136  Kv.  498.  121  S.  W.  802;  In 
re  Richardson's  Will.  137  App.  Div.  103, 
122  X.  Y.  S.  83;  In  re  Tyson's  Est..  223 
Pa.  596.  72  A.  1065. 

212-92  Hawthorne  r.  Jenkins  (.Ma.). 
62  S.  505. 

212-93  Miller  v.  Carr,  9f  Ark.  170, 
126  S.   W.  1068. 

212-94  Larabeo  r.  Larabee.  240  111. 
570.  ss  X.  E.  1037. 

213-95     Councill  r.  Mayhcw,  172  Ala. 
295,    "t   S.   314;    In    re   Carither's   Est., 
150  Cal.  422,  105  P.  127. 
213-2     In    re   Weber's    Est.,    15    Cal. 
Ai>p.  224,  114  P.  597. 
214-3     In  re  Rick's  Est..  100  Cal.  4.50, 
117    P.   532;    In    re    Higgins'    Est..    150 
Cal.  257,  104  P.  0;   Ditton  r.  Hart.  175 
Ind.    181.   93   X.    E.   901;    Holt   r.   Guer- 
guin   (Tex.  Civ.).  150  S.  W.  581. 
219-23     Bowen    r.   Kut7ner,   167  ToA. 
281.   93   C.   C.   \.  33;   Ginter   r.  Ginter, 

79  Knn.  721,  101  P.  034;  Kerr  r.  Kerr, 

80  Kan.  83.  101  P.  047;  Wood  r.  Rigg. 
1.52  Kv.  242,  153  S.  W.  214;  Andrews  r. 
LaverV,  159  Mich.  20.  123  X.  W.  543; 
Jamison  r.  .lamison.  96  yUas.  288,  51  S. 
130;  In  re  Richardson's  Will,  137  App. 
Div.  103,  122  X.  Y.  S.  83;  Watson  f. 
Holmes.  '^O  SWsc.  48.  140  X.  Y.  S.  727; 
In   re    Ellwanger's   Will,    114    X.    Y.   S. 
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727;  Gallagher  v.  Neilon  (Tex.  Civ.),  121 
S.  W.  564;  In  re  Tresidder's  Est.,  70 
Wash.  15,  125  P.  1034. 
"From  the  very  nature  of  the  case  evi- 
dence of  undue  influence,  like  that  of 
fraud,  must  necessarily  be  mainly  cir- 
cumstantial. Undue  influence  is  not 
exercised  ordinarily  openly  in  the  pres- 
ence of  others,  so  that  it  can  be  proved 
by  direct  testimony.  In  the  very  nature 
of  things  influence  springs  from  rela- 
tions; and  undue  influence  may  be  in- 
ferred as  a  matter  of  fact  from  the 
character  of  those  relations."  Alford 
V.  Johnson,  103  Ark.  236,  146  S.  W.  516. 
And  see  Bowles  f.  Bryan,  254  111.  148, 
98  N.  E.  230. 

220-24  Donnan  v.  Donnan,  256  111.' 
244,  99  N".  E.  931;  Ehea  r.  Madison,  151 
Kv.  262,  151  S.  W.  667;  Eckert  v.  Page, 
161  App.  Div.  154,  146  N.  Y.  S.  513. 
221-32  Fulton  v.  Ereeland,  219  Mo. 
494,  118  S.  W.  12.  Co7itra  if  alleged 
domination  of  testator  continuous.  In 
re  Loree's  Est.,  158  Mich.  372,  122  N. 
W.  623. 

222-33  Bannon  v.  Co.  (Ky.),  119  S, 
W.  1170;  Maxey  v.  Ins.  Co.  (Tex.  Civ.), 
164  S.  W.  438. 

223-38  Kerr  v.  Kerr,  80  Kan.  83,  101 
P.  647;  In  re  Ellwanger's  Will,  114  N. 
Y.  S.  727;  Bellamv  r.  Andrews,  151  N. 
C.  256,  65  S.  E.  963;  Gallagher  V.  Nei- 
lon (Tex.  Civ.),  121  S.  W.  564. 
223-39  Peterson  f.  Budge,  35  Utah 
596,  102  P.  211. 

324-42  Wolf  V.  Harris,  57  Or.  276, 
106  P.  1016. 

224-44  Shirley  v.  Ezell  (Ala.),  60  S. 
905. 

224-45  Hawthorne  v.  Jenkins  (Ala.), 
62  S.  505;  McDonnell  v.  McDonnell,  10 
Cal.  App.  63,  101  P.  40;  Pye  v.  Pye,  133 
Ga.  246,  65  S.  E.  424;  Eaison  V.  Kaison, 
148  Ky.  116,  146  S.  W.  400;  Diuguid  v. 
Roberts  (Ky.),  121  S.  W.  464;  Bannon 
V.  Co.  (Ky.),  119  S.  W.  1170;  Shepard 's 
Appeal,  161  Mich.  441,  126  N.  W.  640 
(important)  ;  Naeseth  r.  Hommedal,  109 
Minn.  153,  123  N.  W.  287;  Nelson  r. 
Wickham,  86  Neb.  46.  124  N.  W.  908; 
In  re  Ellwanger's  Will,  114  N.  Y.  S. 
727;  Koppe  v.  Koppe,  57  Tex.  Civ.  204, 
122  S.  W.  68;  Gallagher  f.  Neilon  (Tex. 
Civ.),  121  S.  W.  564. 
224-46  Newman  v.  Thompson,  134 
Ga.  137,  67  S.  E.  662;  Peterson  v. 
Budge,  35  Utah  596,  102  P.  211. 
225-48  Diuguid  V>.  Roberts  (Ky.), 
121  S.  W.  464. 
225-50     Conklin  v.  Conklin,  165  Mich. 


571,   131   N.  W.   154;    Hattie  v.   Potter, 
54  Wash.  170,  102  P.  1023. 
226-51      Borchers     v.    Barckers,     143 
Mo.  App.  72,  122  S.  W.  357. 
226-52     Fish    y.    Poorman,    85    Kan. 
237,  116  P.  898. 

226-58  Aldrich  V.  Aldrich,  215  Mass. 
164,  102  N.  E.  487;  In  re  Hernandez's 
Will,  158  App.  Div.  815,  144  N.  Y.  S. 
150. 

226-5"9  Hayes  v.  Hayes,  242  Mo.  155, 
145  S.  W.  1155. 

227-60  Kerr  v.  Kerr,  80  Kan.  83,  101 
P.  647. 

227-61  Stephenson  D.  Meeks,  141  Ga. 
561,  81  S.  E.  851. 

228-70  Former  will  admissible  though 
it  varies  in  two  respects  from  one  In 
question.  In  re  Loree's  Est.,  158  Mich. 
372,  122  N.  W.  623. 

228-72  In  re  Ellwanger's  Will,  114 
N.  Y.  S.  727. 

229-75  Bellamv  v.  Andrews,  151  N. 
C.  256,  65  S.  E.  963. 

229-76  Bowen  v.  Kutzner,  167  Fed. 
281,  93  G.  C.  A.  33. 

231-88  Abrahams  V.  Woolley,  243  111. 
365,  90  N.  E.  667. 

231-91  In  re  Schmidt's  Will,  139  N. 
Y.  S.  464. 

233-2  Converse  of  rule  applied. 
Wolf  V.  Harris,  57  Or.  276,  106  P.  1016. 
234-6  Madill  v.  McConnell,  16  Ont. 
L.  E.  314. 

234-7     In   re  Miller's  Est.,    36    Utah 
228,   102  P.  996,  persistence  in  conduct 
over  remonstrance  of  contestant. 
234-11     See  In  re  Morley's  Will,  119 
N.  Y.  S.  58. 

235-12  Trainer  v.  McGarrity,  40  Pa. 
Super.  57. 

235-13  In  re  Overpeek's  Will,  144 
la.  400,  120  N.  W.  1044;  Buck  v.  Buck, 
122  Minn.  463,  142  N.  W.  729. 
335-19  In  re  Snowball's  Est.,  157 
Cal.  301,  107  P.  598;  Murphv's  Exr.  r. 
Murphv,  146  Kv.  396.  142'  S.  W.  1018; 
Eeck  v.  Reck,  110  IMd.  497.  73  A.  144; 
In  re  Morley's  Will.  119  N.  Y.  S.  58; 
Bellamv  v.  Andrews,  151  N.  C.  256,  65 
S.  E.  963. 

236-SO  Welch  v.  Barnett,  34  Okla. 
166.  125  P.  472. 

236-21  Betcher  r.  Bradv,  52  Wash. 
644,  101  P.  220. 

Threats  to  have  actor  confined  in  asy- 
lum admissible.  Davis  r.  Parsons,  165 
Cal.  70,  130  P.  1055. 

S36-22     In  re  Loree  's  Est.,  158  Mich. 
372,  122  N.  W.  623. 
236-23     Gallagher    v.    Neilon     (Tex. 
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Civ.),  121  S.  W.  564;  Betcher  r.  Bradv 
52  Wash.  644,  101  P.  220. 

236-24  In  re  Snowball's  Est..  157 
Cal.  301,  107  P.  59S. 
236-25  Lisle  r.  Couchman,  146  Kv. 
845,  142  S.  W.  102.3;  Dudderar  v.  Dud- 
derar,  116  Md.  605,  82  A.  45.3;  In  ro 
Brooks'  Will,  120  N.  Y.  S.  5116. 
236-27  Shirley  v.  Ezoll  (Ala.),  60  S 
905;  In  re  Brooks'  Will,  120  N.  Y.  S. 
506;  Galla^'her  v.  Neilon  (Tex.  Civ.), 
121  S.  W.  564. 

237-28  Kerr  r.  Kerr,  80  Kan.  8.3.  101 
P.  647;  Devlin  r.  Devlin,  89  S.  C.  268, 
71   S.  E.  966. 

240-48  Advice  given  f^rantor  by 
persons  called  in  by  him  and  fjrantees 
to  pass  upon  value  of  propertv  as  com- 
pared with  consideration  to  be  paid, 
relevant,  he  beinpr  informed  of  conclu- 
sion reached.  Fralev  f.  Fralev,  150  N. 
r.  -01.  64  S.  E.  381." 
241-49  In  re  Esterbrook 's  Will,  83 
Vt.  229,  75  A.  1. 

242-37  In  re  Snowball's  Est.,  157 
Cal.  301,  107  P.  598;  Gordon  r.  fiilmer. 
141  Ga.  347,  80  S.  E.  1007;  McConnell's 
Exr.  V,  McConnell,  138  Kv.  7S3,  129 
S.  W.  106;  Winn  V.  Grier,  217  Mo.  420, 
117  S.  W.  48. 

243-58  Bannon  v.  Co.  (Ky.),  119  S. 
W.  1170,  transactions  many  years  pre- 
vious, too  remote. 

245-67  In  re  Snowball's  Est.,  157 
f'al.  .301,  107  P.  598. 

246-69  Goodman  v.  Grimth,  238  Mo. 
706,  1)2  S.  W.  259. 

246-74  Bellamv  i'.  Andrews.  151  X. 
C.  256.  65  S.  E.  963. 

246-75  Alford  r.  Johnson,  103  Ark. 
236,  146  S.  W.  516;  Lord  r.  Keed.  254 
Til.  350,  98  N.  E.  553;  Norton  r.  Clark. 
253  111.  557.  97  X.  E.  1079;  Fulton  r. 
Freeland.  219  ^fo.  494,  118  S.  W.  12  (if 
time  not  remote);  In  re  Cliidester's 
Est..  227  Pa.  560.  76  A.  418;  Duncan  r. 
Metcnlf.  154  Wis.  39,  141  X.  W.  1002. 
247-76  Khea  r.  Madison.  151  Ky. 
262.  151  S.  W.  667;  In  re  Van  Xess' 
Will,  78  Misc.  592,  139  X.  Y.  S.  485. 
248-81  Shepard's  Appeal.  161  Mi.h. 
•141,  126  X.  W.  640,  attempted  disposi- 
tion of  another's  propert.v. 
249-82  In  re  Snowball's  Est..  157 
Cal.  301,  107  P.  598;  Kerr  V.  Kerr.  80 
Kan.  83.  101  P.  647;  Ginter  r.  Ginter, 
79  Kan.  721.  101  P.  634;  Andrews  r. 
T>averv.  159  Mich.  26.  123  X.  W.  543 
("nssifjnnient) ;  .Tnm'son  r.  .Jamison.  96 
ATiss.  288.  51  S.  130;  Byrne  r.  Byrne, 
250  Mo.  632,  157  S.  W.  609;  Mowry  r. 


Xorman.  223  Mo.  463,  122  S.  W.  724; 
In  re  Ellwan^'er's  Will,  114  X.  Y.  S. 
727;  Gallairher  r.  Xeilon  (Tex.  Civ.). 
121   S.  W.  564. 

250-83  In  re  Snowball's  Est.,  157 
Gal.  301,  107  P.  598  (does  not  raise  pre- 
sumption); McLau;.'hIin  r.  MrLauj»hlin, 
241  111.  366.  s;»  X.  K.  (545;  Friedersdorf 
r.  Lacv,  173  Ind.  429,  90  X.  E.  766; 
Blodpett  r.  Yocum,  80  Kan.  644.  103  P. 
128;  Ginter  r.  Ginter.  79  Kan.  721.  101 
P.  634;  riark  r.  Young's  Exr..  146  Kv. 
377,  142  .S.  W.  1032;  Poppleton 's  Ap- 
j.eal,  158  Mich.  21,  122  X.  W.  272 
(though  person  charged  received  \eM 
than  his  share);  Fulton  r.  Freeland,  211 
Mo.  494.  118  .S.  W.  12. 
251-86  Poppleton 's  Appeal.  15"? 
.\rirh.  21.  122  X.  W.  272. 
251-94»  Pojipleton's  Appeal,  supra; 
In  re  Tyson's  Est.,  223  Pa.  596.  72  A. 
1065. 

253-99  Ilattie  r.  Potter,  54  Wash. 
170.  102  P.  1023. 

254-3  In  re  Iliggins'  Est.,  156  Ofel. 
257.  104  P.  6. 

Antecedent  circumstances,  shown.  In 
ro  Esterbrook 's  Will,  ^3  Vt.  229,  75  A. 
1. 

254-5  Action  without  advice,  signifi- 
cant. In  re  Ellwanger's  Will.  114  N. 
Y.  S.  727. 

25  4-6  Madill  r.  McConnell,  16  Ont. 
L.  K.  314. 

254-7  In  re  Tvson 's  Est.,  223  Pa. 
596,  72  A.  1065. 

255-13  Payne  r.  Payne.  12  Gal.  App. 
251.  107  P.  14S;  Xaeseth  r.  Hommcilal, 
109  Minn.  153,  123  X.  W.  287. 
255-14  Payne  r.  Payne,  supra;  Xae- 
seth r.  Ilommedal.  supra. 
255-16  Koppe  i\  Koppe,  57  Tex.  Civ. 
204.  122  S.  W.  68. 

256-20     Peterson    r.   Budge.   35    Utah 
5!>6.   102  P.  211;   Black   r.   Post.    67    W. 
Va.  2-.?..  67  S.  E.  1072. 
256-21     In  re  Morley's  Will,  119  X. 
Y.  S.  5^. 

257-24     Mowry   r.   Xorman.  223   Mo. 
463.  122  S.  W.  724;  In  re  Esterbrook 's 
Will.  83  Vt.  229.  75  A.  1. 
259-28     Shepard's  Appeal,  161  Mich. 
441     126  X.  W.  640. 

260-31  Miller  i\  Worth,  89  Neb.  75, 
130  X.  W.  846. 

260-32  Hall  r.  Orme,  146  Ky.  467, 
142  S.  W.  1077.  See  In  re  Morley'a 
Will.  119  X.  Y.  S.  5<?. 
264-33  In  re  Iliggins'  Est..  156  Gal. 
257  104  P.  6;  .\rnold  r.  Livingstone, 
155  la.  601,  134  N.  W.  101;    Casad   c. 
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Ripley,  145  la.  544,  124  N.  W.  196  (op- 
portunity and  inclination)  ;  Goodman  v. 
Griffith,  238  Mo.  706,  142  S.  W.  259. 
272-35     In    re    Snowball's    Est.,    157 
Cal.    301,    107    P.    598;    Bannon    v.    Co. 
(Ky.),   119   S.   W.   1170;    In  re   Loree 's 
Est.,  158  Mich.  372,  122  N.  W.  623;  In 
re  Van   Ness'   Will,   78   Misc.  592,   139 
N.  Y.    S.   485;    In   re   Miller's   Est.,   36 
lUah  228,  102  P.  996. 
272-37     Payne  v.  Payne,  12  Cal.  App. 
251,   107  P.  148;  In  re  Snowball's  Est., 
157  Cal.  301.  107  P.  598;  Pierce  V.  Far- 
rar  (Tex.  Civ.),  126  S.  W.  932. 
273-38     Abrahams    D.    Woolley,     243 
111.  365,  90  N.  E.  667;   Stubbs   v.  Mar- 
shall, 54  Tex.  Civ.  526,  117  S.  W.  1030. 
273-39     Stubbs   v.   Marshall,  54   Tex. 
Civ.  526,  117  S.  W.  1030. 
273-40     In    re   Snowball's    Est.,     157 
Cal.  301,  107  P.  598. 
Value  at  preceding    assessment    irrele- 
vant.    V/ashington   County   V.   Marquis, 
233  Pa.  552,  82  A.  756. 
275-48     In   re   Snowball's    Est.,     157 
Cal.  301,  107  P.  598;    Smith  v.   Keller, 
205    N".    Y.    39,  98  N.  E.  214;  Pierce  v. 
Parrar  (Tex.  Civ.),  127  S.  W.  932. 
281-82      Jones    v.    Thomas,    218    Mo. 
508,  117  S.  W.  1177;  Mansfield  v.  Hill, 
56  Or.  400,  108  P.  1007. 
281-83     Stubbs  v.  Marshall,  54   Tex. 
Civ.  526,  117  S.  W.  iirSO. 
282-85     In    re    Snowball's    Est.,    157 
Cal.  301,  107  P.  598;   Provin  V.  Provin, 
161  Mich.  28,  125  N.  W.  743;  In  re  Da- 
vis' Will  (N.  J.  Eq.),  75  A.  827;  Smith 
t\  Keller,  205  N.  Y.  39,  98  N.  E.  214. 
284-86     In  re  Fowler's  Will,   159  N. 
C.  203,  74  S.  E.  117. 
Testator's  declarations  prior  to  execu- 
tion of  will,  made  to  heir  in  presence  of 
person  charged,  competent  to  prove  the 
then  exercise  of  undue  influence.    In  re 
Snowball's  Est.,  157  Cal.    301,    107    P. 
598. 

285-88     Jones    v.    Thomas,    218    Mo. 
.508,  117  S.  W.  1177. 

287-96     Nemaha  Val.  D.  Dist.  f.  Mar- 
connit,  90  Neb.  514,  134  N.  W.  177. 
287-97     Haves  v.  Hayes,  242  Mo.  155 
145  S.  W.  1155. 

287-1  In  re  Loree 's  Est.,  158  Mich 
372,  122  N.  W.  623;  Gibson  v.  Boston, 
75  N.  H.  405,  75  A.  103. 
When  inadmissible. — Collins  v.  Dowlan, 
118  Minn.  214,  136  N.  W.  8154. 
288-4  Dudderar  v.  Dudderar,  116 
Md.  605,  82  A.  453. 

288-8     McConnell's    Exr.    v.    McCon 
nell,  138  Ky.  783,  129  S.  W.  106. 


289-16     In     re     Hewitt's    Will,    161 

Mich.  536,  126  N.  W.  848. 

293-32     Declaration  of  executor  who 

is  proponent  admissible.  In  re  Shana- 
han's  Est.,  176  Mich.  137,  142  N.  W. 
573. 

294-36     See   Stratton  v.  Eiley    (Tex, 
Civ.),  154  S.  W.  606. 
295-42     Trainer  v.  l^JicGarrity,  40  Pa. 
Super.  57. 

296-47  Will  of  testator's  husband, 
inadmissible.  Trainer  v.  McGarrity, 
supra. 

298-67  In  re  Miller's  Est.,  86  Utah 
228,  102  P.  996. 

298-68  Larabee  v.  Larabee,  240  111. 
576,  88  N.  E.  1037;  In  re  Bean's  Will, 
85  Vt.  452,  82  A.  734. 
Where  the  circumstances  are  insufficient 
to  show  undue  influence,  an  opinion 
based  thereon  is  likewise  insufficient. 
Clark  r.  Young's  Est.,  146  Kv.  377,  142 
S.  W.  1032. 

299-70  Existence  of  confidential  re- 
lation between  third  parties  cannot  be 
shown  by  opinion.  Boye  v.  Andrews, 
10  Cal.  App.  494,  102  P.  551. 
299-71  Comp.  In  re  Snowball's  Est., 
157  Cal.  301,  107  P.  598. 
Facts  must  be  stated  or  opinions  not 
competent.  Smith  v.  Boswell,  93  Ark. 
QQ,  124  S.  W.  264. 

299-74     Borchers  v.  Barckers,  143  Mo. 
App.  72,  122  S.  W.  357. 
299-75     In  re  Shaul's  Will.  158  App. 
Div.  348,  143  N.  Y.  S.  433. 
302-77     Welch    r.    Barnett,    34    Okla. 
166,   125   P.   472. 

303-84  Du  Bose  r.  Kell,  90  S.  C.  196, 
71  S.  B.  371. 

More  than  relation  necessary.  Crosby 
r.  Dorward,  248  111.  471,  94  N.  E.  78. 
304-86  Nelson  v.  Brown,  164  Ala. 
397,  51  S.  360;  Groff  V.  Stitzer,  75  N. 
J.  Eq.  452,  72  A.  970. 
305-87  Kline  v.  Hedges,  229  Mo.  126, 
129  S.  W.  515. 

305-91  Egger  v.  Egger,  225  Mo.  116, 
123  S.  W.  928;  Holley  v.  Still,  91  S.  C. 
487,  74  S.  E.  1065. 

305-92     Contra,  Egger  v.   Egger,   225 
Mo.  116,  123  S.  W.  928. 
306-95     McDermeitt   v.    Keesler,    240 
Mo.  278,  144  S.  W.  414. 
308-2      Smith     v.    Kopitzke,    254    111. 
498,  98  N.  E.  953;  Nelson  v.  Wickham, 
86  Neb.  46.  124  N.  W.  908;  Taphorn  v. 
Taphorn,  18  O.  Dec.  748. 
309-4     Stanfill    v.    Johnson,    159    Ala. 
546,  49   S.   223;   Forbes   v.  Stream,   117 
Minn.  484,  136  N.  W.  304. 
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310-5  Nelson  v.  Wifkham,  86  Neb. 
4(5,  124  N.  W.  908.  Camp.  Huffman  V. 
Huffman,  217  Mo.  182,  117  S.  W.  1. 
311-15  Coolcy  V.  ^U]]pt,  IHG  Tal.  olO, 
105  P.  9S1,  uiiloss  att()nu\v  ojionly  as- 
sumed hostile  attitude  toward  cdiont,  or 
contract  created  relation  of  attorney 
and  client. 

313-23  See  Madill  v.  McConncll,  16 
Out.  L.  R.  314. 

314-35  Carmen  v.  Kight,  85  Kan.  18, 
116  P.  231.  Contra  where  one  fully  in- 
formed as  to  facts  and  other  not 
Bowen  v.  Kutzner,  167  Fe<l.  281,  93  C. 
C.  A.  33. 

314-37  '^Tiitlock  r.  Dixon,  150  N.  C. 
616,  64  S.  E.  504. 

314-38     Thompson     v.    Peterson,    152 
App.  TMy.  667,  137  N.  Y.  S.  635. 
315-40  Generally  the  fact  that  a  ben- 
eficiary has  had  close  business  relations 
with  testatrix  does  not  raise  a  presump- 
tion of  undue  influence.     In  re  Chides- 
ter's  Est..  227  Pa.  560,  76  A.  418. 
315-41     In  connection  with  other  cir- 
cumstances.    Conklin    r.    Conklin,    165 
Mich.  571,  131  N.  W.  154. 
315-45     See  Grundmann  r.  "Wilde,  255 
Mo.  109.  164  S.  W.  200. 
316-52     Alford   r.  Johnson.   103   Ark. 
236,    146  6.   W.  516;   In   re  Chidester's 
Est.,  227  Pa.  560,  76  A.  418. 
318-60     Sellards    r.    Kirby,    82    Kan. 
291,  108  P.  73,  if  estate  equally  divided 
between   draughtsman   and   other  kin. 
320-73     Donnan    r.    Donnan.    256    111. 
244,   99   N.   Vj.  931 ;   Lisle   r.   Courhman, 
146  Kv.  345,  142  S.  W.  1023;   Clark    r. 

Young's  Bxr.,  146  Ky.  377.  142  S.  W. 

1032. 

322-81     Prosisc   v.  Phillips    41     App. 

Cas.  (D.  C.)  226;  Madre  r.  Gaskins,  39 

App.  Cas.  (D.  C.)  19. 

323-84     Fulton   r.  Freeland.  219   Mo 

494.  118  S.  \V.  12. 

324-87     In  re  Packer's  Est..  164  C.nl 

525,  129  P.  778;  Fulton  r.  Freeland,  219 

Mo.  494,  118  S.  W.  12. 
'  325-94     .\bsence  of  consideration  for 

deed,  relevant,  but  not  final.  McDon- 
nell r.  McDonnell,  10  Cal.  App.  63,  101 

P.  40. 

325-96     Hildreth      r.      Hildreth,      153 

Kv.  597,  156  S.  W.  144. 

326-1     Fulton    r.    Freeland,    219    Mo. 

494.   118  S.  W.  12. 

327-10     Craddock    r.   Weekley.   85   S. 

C.  329.  67  S.  E.  308. 

329-17     West    v.    West.  84  Neb.  169, 

120  X.  W.  925. 

332-25     Stanfill  v.  Johnson.  159  Ala. 


546,  49  S.  223;   Miller  r.  Carr,  94  Ark. 
176,   126  S.  W.   1068;  Smith   r.  Boswell, 
93  Ark.  66,  124  S.    W.    -jni;    Purdv    r. 
Watts    (Conn.),   90   A.   9.36;    Sansona    r. 
Laraia  (Conn.),  90  A.  28;  Lord  r.  Reed, 
254   HI.  350.  9S   N.   E.  .5.53;   Convcv   r. 
Murphy,   146  Ta.  1.54,  124  N.  W.  1073; 
Ginter   r.   Ginter.   79   Kan.   721,   101    P. 
634;    Crump   r.   Chenault.    154   Kv.   187, 
156   S.    W.    1053;    Hildreth    V.    Hildrr-th, 
1.53      Ky.      597.      1.56      S.      W.       144; 
Childers       r.       Cartwright,       1.36       Kv. 
498,       124       S.       W.      802;       Shepard's 
Appeal,  161  Mich.  441.  126  N.  W.  640; 
In   re  Loree's   Est.,   158   Mich.  372.   122 
N.  W.  623;  Howard   r.  Farr,  115  Minn. 
86,  131   N.  W.  1071;  Borchcrs  r.  Bank- 
ers, 143  Mo.  App.   72.   122  S.    W.    357; 
Fulton  r.  Freeland,  219  Mo.  494.  118  S. 
W.  12;  West  t\  West,  84  Neb.  169.  120 
N.    W.    925;     In     re     Johnson's     Will. 
80      N.      J.      Eq.      .52.5,      85      A.      254: 
In      re      Davis'     Will      (N.     J.      Eq.). 
75    A.    827;    In     re     Kindherg's     Will. 
207  N.  Y.  220.  100  N.  E.  789;  Thompson 
V.  Peterson,  152  App.  Div.  667.   137  N. 
Y.  S.  6.-^5;  In  re  Richardson's  Will.  137 
App.  Div.  103,  122  N.  Y.  S.  83;   Whit- 
lock   r.  Dixon,   150  N.  C.  616,  64  S.  E. 
.504;  Foster  r.  Long.  8  O.  N.  P.  (N.  S.) 
75;   Barber  r.  Toomev.  67  Or.  4.52.   136 
P.  343;  In  re  Mason's  Will,  82  Vt.  160. 
72  A.  329;  Woodv  r.    Tavlor,    114    Va. 
737,   77  S.   E.  498;   Howard   r.  Howard. 
112  Va.  566.  72  S.  E.  133;  Orum  r.  Rose 
(W.  Va.),  81   S.  E.  719;  Black   r.  Post. 
67  W.  Va.  2.53.  67  S.  E.  1072. 
Evidence    sufficient. — McConnell's    Exr. 
r.    M.Coiui.ll.    13S   Ky.   783,   129   S.   W. 
106;   Gillispie's  Exr.  V.  Gillispie   fKv.). 
128  S.  W.  1078;  Boslev  r.  Laverick,  89 
Nob.  415,   131    N.  W.  617. 
Evidence  insufficient. — Wanipler  r.  H.nr 
rell.   112  Va.  635,  72  S.  E.   135. 
334-26     Robinson  r.  Oriffin,  17.1  Ala. 
372,  56  S.  124;  Harrison  r.  Rodgers.  162 
Ala.  515,  50  S.  361;   I'avne  r.  Pavne.   12 
Cal.   App.  251.   107   P.   148;   Stouffer   r. 
Wolf  kill.  114  Md.  603.  SO  A.  300;  Nae- 
peth    r.   Homme.lal.   109   Minn.   1.53.    123 
N.   W.   2*57 ;   Jones   r.   Thomas.   218    Mo. 
508,  117  S.  W.  1177;  In  re  Davis'  Will 
(N.    .1.    Eq.).    75    A.    827;    Peterson    r. 
Budg.\  35  rtah  .596.  102  P.  211. 
iSvidence  insufficient. — Lyon  v.  Bailey, 
130  N.  Y.  S.  815. 

335-27     Pavno  r.  Pavne.  12  Cal.  App. 
251.  1(i7  P.  118:  In  re  Katlev's  Will.  ^2 
N.  J.  Eq.  591.  89  A.  776. 
339-32     Fitzeerald    r.    Allen,   240   111. 
SO,  SS  N.  E.  240. 
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339-33  In  re  Banward's  Est.  (N.  J.), 
89  A.  1024;  In  re  Gordon's  Est.  (N.  J.), 
89  A.  33;  In  re  Phillip's  Est.,  244  Pa. 
35,  90  A.  457. 

340-39  McDermeitt  V.  Keesler,  240 
Mo.  278,  144  S.  W.  414. 
341-41  Hawthorne  v.  Jenkins  (Ala.), 
62  S.  505;  Rader  v.  Rader,  108  Minn. 
139,  121  N.  W.  393;  Jones  v.  Thomas, 
218  Mo.  508,  117  S.  W.  1177;  Ward  v. 
Ward,  86  Neb.  744,  126  N.  W.  305. 
341-42  Sullivan  v.  Kennev,  148  la. 
361,  126  N.  W.  349;  Reck  v.  Reek,  110 
Md.  497,  73  A.  144;  Naeseth  v.  Horn- 
medal,  109  Minn.  153,  123  N.  W.  287; 
WendlinjT  v.  Bowden,  252  Mo.  647,  161 
S.  W.  774;  Kineer  v.  Kincer,  246  Mo. 
419,  151  S.  W.  424;  In  re  Brooks'  Will, 
120  N.  Y.  S.  596;  Hattie  V.  Potter,  54 
Wash.  170,  102  P.  1023. 
343-43  Bgger  v.  E?ger,  225  Mo.  116, 
123  S.  W.  928;  Sehultz  v..  S'chultz,  75 
N.  J.  Eq.  61.5,  74  A.  1135.  See  In  ro 
Cooper's  Will  (N.  C),  81  S.  E.  161. 
343-46  Bolles  v.  O'Brien,  63  Fla. 
342,  59  S.  133;  Aaron  v.  Bayon,  131  La. 
228,  59  S.  130. 

347-62  See  Madill  v.  McConnell,  16 
Ont.  L.  R.  314. 

348-66  Harrison  v.  Eodgers,  162  Ala. 
515,  50  S.  364;  Byrne  V.  Byrne,  250  Mo. 
632,   157  S.  W.  609. 

349-68  The  rule  concerning  the  pre- 
suni})tion  where  undue  influence  is  al- 
leged to  have  been  used  by  parties  in 
confidential  relations  with  testator  is 
limited  to  cases  i«  which  person 
charged  has  been  immediately  connect- 
ed with  preparation  or  execution  of 
will.  Ginter  v.  Ginter,  79  Kan.  721,  101 
P.  634. 

349-70     Relation  of  physician  and  pa- 
tient, confidential.     Zeigler   v.  Bk.,  245 
111.    180,    91    N.    E.    1041;    Peterson    v. 
Budge,  35  Utah  596,  102  P.  211. 
351-71     In    re    Tresidder's    Est.,    70 
Wash.  15,  125  P.  1034. 
356-72     Yahr  v.  Hynes,  159  Ky.  518, 
167  S.  W.  680;  In  re  Chidester's  Est., 
227  Pa.  560,  76  A.  418. 
357-73       Kevs     v.     McDowell     (Ind. 
App.),  100  N.  E.  385. 
358-74     Scarbrough      v.      Searbrough 
(Ala."),  64  S.  105;  In  re  Gedney's  Will, 
142  N.  Y.  S.  157. 

358-75  Peterson  v.  Budge,  35  Utah 
596,  102  P.  211. 

358-78  Jones  v.  Brooks  (Ala.),  63 
S.  978;  Zeigler  V.  Bk..  245  111.  180,  91 
N.  E.  1041;  In  re  Fallabella's  Will,  139 
N.  Y.  S.  1003. 


368-12     Cullum   v.   Colwell,   85   Conn 

459,  83  A.  695;   Berry   v.   Brown   (Tex 

Civ.),  148  S.  W.  1117. 

372-25     McConnell 's  Exr.  v.   MeCon 

nell,  138  Ky.  783,  129  S.  W.  106;  Ban 

non   V.  Co.   (Kv.),  119  S.  W.  1170. 

372-28     Bannon   v.   Tr.   Co.,   150   Ky 

401,  150  S.  W.  .510. 

372-29     Xoban   v.  Shoup,    171    Mich 

191,   L37  X.  W.  75;   Paulter  v.  Manuel 

25  Okla.  59,  108  P.  749. 

372-30     Beemer    v.    Beemer,    256    111 

312,  100  X.  E.  135. 

373-32     See   Jamison    v.   Jamison,   96 

Miss.  288,  51  S.  130. 

373-36     Thompson    v.    Peterson,    152 

App.  Div.  667,  137  N".  Y.  S.  6.35;  In  re 

Van  Ness'  Will,  78  Misc.  592,  139  N.  Y. 

S.  485;  In  re  Phillips'  Est.,  244  Pa.  35, 

90  A.  457.      See  Trainer  v,  McGarrity, 

40  Pa.  Super.  57. 

374-37       Opportunity,     interest     and 

mental  weakness  do  not  warrant  infer 

ence   of   undue   influence.     In   re   Over 

peck's  Will,    144   la.   400,    120    N.    W 

1044. 

374-38     Murphy's    Exr.    v.    Murphy, 

146  Ky.  396,  142  "S.  W.  1018. 


USUHY 

391-1  See  Doster  r.  English,  152  N. 
C.  3.39,  67  S.  E.  754. 

391-3  Brisgs  f.  Steele,  91  Ark.  458, 
121  S.  W.  754. 

392-4  Forsythe  f.  Co.  (Ky.),  121  S. 
W.  962. 

392-5  Nelson  v.  Satre,  111  Minn.  60, 
126  N.  W.  399. 

392-S     Foreign  corporation  which  at- 
tempts  to   evade   usury   law   of   forum, 
not  entitled  to  any  presumptions.  Wash- 
ington Nat.  B.  &  L.  Assn.  v.  Pifer,  31 
App.  Cas.  CD.  C.)  434. 
Foreign  statute  admissible.     Casner  v 
Hoskins,  64  Or.  2.54,  128  P.  841. 
394-17     Am.  M.  Co.  v.  Woodward,  83 
S.  C.  521,  65  S.  E.  739. 
394-19     Silverman  v.  Katz,  120  N.  Y. 
S.  790. 

395-22  Klein  v.  Co.,  166  Fed.  365; 
Pusser  V.  Thompson,  132  Ga.  280,  64 
S.  E.  75;  Fulwood  v.  Leitch,  7  Ga.  App. 
.359,  66  S.  E.  987;  Walker  v.  Lovitt,  2.50 
111.  543,  95  N.  E.  631;  Temple  r.  Davis, 
115  Minn.  328,  132  N.  W.  257;  Marsh  v. 
Vanness,  75  N.  J.  Eq.  607,  74  A.  47; 
Silverman  v.  Katz,  120  N.  Y.  S.  790; 
Merchants'  &  Planters'  Nit.  Bank  v. 
Horton,  27  Okla.  689,  117  P.  201. 
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Evidence  sufficient. — Lee    v.    Eeynolds> 
]70  Ala.  328,  54  S.  166;  Ussiker  r.  Ma- 
honey,  67  Misc.  450,  123  N.  Y.  S.  112. 
1596-23     Terminal  Bk.  v.  DubroflP,  120 
X.  Y.  S.  609. 

399-35  In  re  Straschnow,  181  Fed. 
337,  104  C.  C.  A.  167;  Interstate  Sav- 
ings &  Trust  Co.  V:  Hornsby  (Tex. 
Civ.),  146  S.  W.  960. 
400-36  Nocona  Nat.  Bank  v.  Bolton 
(Tex.  Civ.),  143  S.  W.  242. 
400-41  Evidence  sufficient.  Athens 
Mutual  Ins.  Co.  v.  Evans,  136  Ga.  584, 
71  S.  E.  892. 

402-51      Fulwood    v.    Leitch,    7    Ga. 
App.  359,  66  S.  E.  987. 
More  required  if  its  works  forfeiture. 
Temple  v.  Davis,  115  Minn.  328,  132  N. 
W.  257. 

Evidence  held  sufficient  to  prove  usury. 
Johnson  v.  Grayson,  230  Mo.  380,  130 
S.  W.  673. 

402-53     Smithwiek  r.  Whitley,  152  N" 
C.  366,  67  S.  E.  914;  Doster  v.  EngBsli 
1.52  N.  C.  339,  67  S.  E.  754. 
403-59     Klein  r.  Co.,  166  Fed.  365. 
405-68      Stewart     v.    Lattner     (Tex 
Civ.),  142  S.  W.  631. 


VALUE 

Proof  of  value  as  af  or  ding  basis  of 
rates  for  services,  509-35;  of  substituted 
article,  532-43;  Toll  bridge,  534-58;  Bail- 
road  property,  534-58. 
425-2  S.  V.  Pigg,  80  Kan.  481,  103  P. 
121,  and  national  bank  notes. 
425-6  Contra,  Czerney  v.  Haas,  129 
N.  Y.  S.  537. 

425-8     Baglev  E.  Co.  v.  Butler,  24  S. 
D.  429,  123  N.^W.  866. 
425-11     Recent  increase  in  value  of 
local  lands.     Mays  v.  Pelly   (Ky.),  125 
S.  W.  713. 

Relative  value  of  land  in  certain  coun- 
ty at  given  time,  noticed.  Anderson 
r.  Nelson,  86  Neb.  752.  126  N.  W.  314. 
Facts  of  general  knowledge  as  to  value, 
noticed.  W.  U.  T.  Co.  v.  Brower  (Kan.), 
105  P.  497. 

Constant  depreciation  in  value  of  many 
industrial  plants  over  value  of  ordinary 
repairs,  noticed.  P.  V.  Comrs.,  196  N. 
Y.  39,  89  N.  E.  581. 

Matters  entering  into  comparative  value 
of  machines,  noticed.  Cavanagh  v.  Ste- 
vens, 24  S.  D.  349,  123  N.  W.  681. 
Value  must  be  proved  when  an  issuable 
fact.  Carr  r.  Fair,  92  Ark.  359,  122  S. 
W.  659. 


426-13  Citizens'  Bk.  v.  Shaw,  132  Ga. 
771,  65  S.  E.  81;  Duncan  v.  Holder,  15 
N.  M.  323,  107  P.  685;  Deri  v.  Bk.,  65 
Misc.  531,  120  N.  Y.  S.  813  (checks). 
426-16  Contra,  Tevis  v.  Ryan,  13 
Ariz.  120,  lOS  P.  461.  See  Whitewater, 
etc.  Mfg.  Co.  v.  Baker,  142  Wis.  420,  125 
N.  W.  984. 

427-22  Naked  fee  in  street,  discon- 
nected from  abutting  lot,  presumed  to 
be  of  nominal  value.  In  re  Decatur  St., 
133  App.  Div.  321,  117  N.  Y.  S.  855. 
427-24  A  rate  of  compensation  in 
force  for  considerable  time,  presumed 
reasonable  and  remunerative.  Northern 
P.  R.  Co.  P.  Com.,  57  Wash.  134,  106  P. 
611. 

428-37     Appraisers  presumed  to  have 
properly    performed    dutv.      Arnold     V. 
Watson,  91   Ark.  328,  121   S.  W.  354. 
428-39     See  infra,  "Vendor  and  Pur- 
chaser," 885-85. 

429-43     Swank  v.  Elwert,  55  Or.  487, 
105  P.  901. 

If  plaintiff's  damages  measured  by  mar- 
ket value  of  property  involved,  he  must 
show  that  value.  Edwards  V.  Lee,  147 
Mo.  App.  38,  126  S.  W.  104. 
431-55  See  supra,  *' Eminent  Do- 
main." 197-19. 

432-59     Hoover-B.     r.     Palisade,     48 
Colo.  64,  108  P.  983. 

432-60  Taxation. — ^Blackstone  Mfg. 
Co.  V.  Town,  211  Mass.  14.  97  N.  E.  58. 
432-61  Gate  City  Terminal  Co.  V. 
Thrower,  136  Ga.  456,  71  S.  E.  903. 
432-62  Atlanta,  etc.  R.  Co.  r.  Wood, 
160   Ala.   657,  49   S.   426;    West  Skokie 

D.  Dist.  y.  Dawson,  243  111.  175,  90  N. 

E.  377.  -      - 
433-64     Atlanta,  etc.  R.  Co.  i^"- Wood, 
160  Ala.  657,  49  S.  426;  Ide  V:  R.  Co., 
S3  Vt.  66,  74  A.  401. 

433-65  Hoover-B.  r.  Palisade,  48 
Colo.  64,  108  P.  983;  West  Skokie  D. 
Dist.  V.  Dawson,  243  111.  175.  90  N.  E 
377;  In  re  Bensel,  158  App.  Div.  41,  14J 
N  Y  S  982;  Harrisburg,  etc.  R.  Co.  v. 
County.'  225  Pa.  467,  74  A.  340  (tolls 
received  or  that  would  be  received  un- 
der better  management,  and  market 
value  of  stock  of  turn])ike  ooiupany); 
In  re  Water  Co.,  223  Pa.  323,  72  A.  625; 
Ide  r.  R.  Co.,  83  Vt.  66,  74  A..  401. 
434-68  Kentucky  S.  Co.  r.  Page 
(Kv)  ^'>^  S.  W.  170;  Tri-State  T.  & 
T  Co.'  V.  Cosgriff,  19  N.  D.  771.  124  N. 
W  75  (damace  to  trees  outside  strip 
taken  regarded  only  in  connection  with 
entire  tract  not  taken);  Lufkin  L.  & 
L.  Co.  i\  Noble  (Tex.  Civ.),  127  S.  W. 
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1093;  Belka  v.  Allen,  82  Vt.  456,  74  A. 
91  (wood  and  timber). 
Opinion  of  witness  as  to  value  of  each 
tree   inadmissible.     Ozark  O.   Co.  v.   R. 
Co.,  173  Mo.  App.  450,  158  S.  W.  884. 
434-69     Hoover-B.     v.     Palisade,     48 
Colo.  64,  108  P.  983. 
434-70     Value    of   timber    shown    by 
evidence    of    relative   value    of    lumber 
and  cost  of  manufacturing  it  at  differ- 
ent  times.      Marthinson   v.   McCutchen, 
84  S.  C.  256,  66  S.  E.  120. 
434-71     Ide   v.  E.  Co.,  83  Vt.  66,  74 

A.  401  (availibility  of  water  power). 
Irrigation  facilities,  relevant.     Hoover- 

B.  V.  Palisade,  48  Colo.  64,  108  P.  983. 
434-72  Atlanta  T.  C.  Co.  v.  Co.,  132 
Ga.  537,  64  S.  E.  563. 

435-76  Central  E.  Co.  v.  Kellev,  7 
Ga.  App.  464,  67  S.  E.  118;  In  re  Man- 
hattan T.,  120  N.  Y.  S.  465  (though 
lease  for  long  term  and  rental  value  is 
because  of  location  of  pftperty  near 
bridge,  it  is  not  cause  for  ignoring  such 
value  city  not  bound  to  maintain 
bridge);  Citizens'  S.,  etc.  Bk.  V.  Ins. 
Co.,  87  Vt.  23,  86  A.  1056. 
That  rent  is  what  it  ought  to  be  compe- 
tent. Citizens  S.,  etc.  Bk.  v.  Ins.  Co., 
87  Vt.  23,  86  A.  1056. 
436-83  Atlanta,  etc.  E.  Co.  v.  Wood, 
160  Ala.  657,  49  S.  426;  In  re  Black- 
well's  Isl.,  198  N.  Y.  84,  91  N.  E.  278, 
rev.  In  re  City  of  New  York,  118  App. 
Div.  272,  103  N.  Y.  S.  441  (structural 
value);  In  re  Block,  etc.,  66  Misc.  488, 
122  N.  Y.  S.  321  (if  the  building  is  suit- 
able   to    the    land). 

Value  of  parts  of  structure  may  not  be 
shown;  evidence  must  deal  with  it  as 
entirety.  Ide  v.  E.  Co.,  83  Vt.  66,  74 
A.  401. 

437-84  In  re  Simmons,  130  App.  Div. 
350,  114  N.  Y.  S.  571. 
438-86  Value  separate  from  land  ad- 
missible. Missouri,  etc.  E.  Co.  v.  Mur- 
ray (Tex.  Civ.),  150  S.  W.  217. 
438-87  In  re  Water  Co.,  223  Pa.  323, 
72  A.  625;  Ide  i>.  E.  Co.,  83  Vt.  66,  74 
A.  401. 

438-93  City  of  Los  Angeles  v.  Lumb, 
Co.,  15  Cal.  App.  676,  115  P.  654;  Hal- 
stead  V.  E.  Co.,  48  Ind.  App.  96,  95  N. 
E.  439. 

439-96  Myers  v.  Bender,  46  Mont. 
497,  129  P.  330. 

439-97  In  re  Simmons,  130  App.  Div. 
356,  114  N.  Y.  S.  575;  Harrisburg,  etc. 
E.  Co.  V.  County,  225  Pa.  467,  74  A.  340. 
Comp.  Oray's  Harbor  B.  Co.  v.  Lowns- 
dale,  54  Wash.  83,  102  P.  1041. 


441-99     Louisiana    E.    Co.    v.    Sarpy, 
125  La.  388,  51  S.  433;  In  re  Simmons, 

130  App.  Div,  356,  114  N.  Y.  S.  575; 
Harrisburg,  etc.  E.  Co.  v.  County,  225  Pa. 
467,  74  A.  340  (reasonable  prospect  of 
another  use);  Vancouver  W.  Co.  V. 
County,  55  Wash.  112,  104  P.  180. 
441-1  Crystal  City  &  XT.  E.  Co.  v.  Is« 
bell  (Tex.  Civ.),  126  S.  W.  47. 
■441-3  See  supra,  "Eminent  Do- 
main," 196-15. 

441-4  St.  Louis,  etc.  E.  Co.  v.  Max- 
field,  94  Ark.  135,  126  S.  W.  83;  Catlin 
V.  Co.,  225  Pa.  262,  74  A.  56. 
443-6  Gray's  Harbor  B.  Co.  V. 
Lownsdale,  54  Wash.  83,  102  P.  1041, 
104  P.  267;  Seattle  V.  Byers,  54  Wash. 
518,  103  P.  791. 

444-9  In  re  Simmons,  130  App.  Div. 
356,  114  N.  Y.  S.  575. 
445-23  Value  of  each  portion  may 
be  shown  after  showing  value  of  whole. 
Eeinke  v.  Sanitary  Dist.,  260  111.  380, 
103  N.  B.  236. 

446-34  Co-owner's  admission,  not 
competent.  Indianapolis  &  C.  T.  Co.  v. 
Wiles,  174  Ind.  236,  91  IST.  E.  161. 
446-35  Holmes  v.  Elvers,  145  la.  702, 
124  N.  W.  SOI;  Fairchild  v.  E.  Co.,  82 
N.  J.  L.  423,  82  A.  924. 
447-37  Deed  prima  facie  evidence  of 
value  of  land  conveyed  as  between  of- 
ficers of  two  corporations,  land  of  one 

df  which  leased  to  the  other.  C.  V. 
Donnelly,  40  Pa.  Super.  116. 
447-39  Gate  City  Terminal  Co.  V. 
Thrower,  136  Ga.  456,  71  S.  E.  903;  Hal- 
stead  V.  E.  Co.,  48  Ind.  App.  96,  95  N". 
E.  439;  Cherry  Bros.  v.  Christian  Co., 
146  Ky.  330,  142  S.  W.  726;  In  re  Block, 
etc.,  66  Misc.  488,  122  N.  Y.  S.  321  (and 
local  cases  cited) ;  In  re  Hamilton 
Place,  122  N.  Y.  S.  660;  Belka  v.  Allen, 
82  Vt.  456,  74  A.  91;  S.  t\  Court,  55 
Wash.  64,  104  P.  148. 
A  single  sale  of  property  is  not  a  good 
criterion  of  its  value.  Harmon  P.  Ins. 
Co.,  170  Mo.  App.  309,  156  S.  W.  87. 
448-41  Gray's  Harbor  B.  Co.  v. 
Lownsdale,  54  Wash.  83,  102  P.  1041. 
449-44  Wichita  Falls,  etc.  E.  Co.  V. 
Wyrick  (Tex.  Civ.),  147  S.  W.  730. 
449-45  Price  received  by  attorney 
on  resale  or  exchange  of  undivided  in- 
terest in  land  bought  by  him  from 
client  may  be  proved,  explanation  be- 
ing made  of  changes  in  prices  in  interim 
of  six  months,  though  such  interest 
without  market  value  when  bought. 
Hamilton  f.  Allen,  86  Neb.  401,  125  N. 
W.  610. 
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450-5S  Bankrupt  sale  not  set  aside 
if  sum  realized  exceeds  ajipraised  value 
of  property  sold.  Schuler  r.  Hassinger, 
177  Fed.  119,  100  C.  C.  A.  539. 
451-61  Contra,  Sveiven  v.  Thompson, 
110  Minn.  484,  126  N.  W.  131.  . 
451-61:  Oregon  R.  &  N.  Co.  V.  East- 
lack,  54  Or.  lOG,  102  P.  1011,  remote 
time.  Tf  value  fixed  for  purpose  of  as- 
certaining difference  in  worth  of  ex- 
changed properties,  it  is  not  conclu- 
sive. Bobbins  v.  Selby  (la.),  121  N.  W. 
674.  Otherwise  it  is.  Fagin  V.  Hook, 
134  la.  381,  105  N.  W.  155. 
451-64  Cent.  Ga.  P.  Co.  v.  Stone,  130 
Ga.  416,  77  S.  E.  565;  City  of  Louisville 
V.  Benedict,  147  Kv.  391,  144  S.  W.  43; 
Williams  v.  Hewitt,  57  Wash.  62,  106  P. 
496. 

452-66     Indianapolis   &    C.    T.    Co.    r. 
Wiles,  174  Ind.  236,  91  N.  E.  161. 
452-67     Coinp.  Houston,  etc.  R.  Co.  v. 
Doolev  (Tex.  Civ.),  160  S.  W.  594. 
453-75     Mavs   r.  Pellv   (Ky.),  125   S. 
W.  713. 

453-76     Mays  /•.  Pelly,  supra,  all  cir- 
cumstances connected  with  bidding  and 
operating  on  bidder,  relevant. 
453-81      In    re    Hamilton    Place,    67 
Misc.   191.   122   N.  Y.  S.  660;   Belka  v. 
Allen,  82  Vt.  456,  74  A.  91. 
Owner's  valuation  not  conclusive  upon 
him  in  case  of  fraud.     Knight  r.  I.oigh- 
ton,  110  Minn.  254,  124  N.  W.  1090. 
453-82       Comp.  Indianapolis  &  C.  T. 
Co.  r.  Wiles,  174  Ind.  236,  91  N.  E.  161. 
453-84     Offers  to  soil,  not  convincing. 
M<'Kee  v.  Downing,  224  Mo.  115,  124  S. 
W.  7. 

454-91  Louisville  &  N.  R.  Co.  r. 
Club,  155  Kv.  4.52,  159  S.  W.  9S3;  Det. 
&  M.  R.  Co.'i?.  R.  Coon  (Mich.),  137  N. 
W.  331. 

455-94  St.  Louis,  etc.  R.  Co.  r.  Mag- 
ness,  93  Ark.  46,  123  S.  W.  786;  llild- 
reth  r.  Longmont,  47  Colo.  79,  105  P. 
107;  Denver,  etc.  R.  Co.  r.  Tleckman, 
45  Colo.  470,  101  P.  976;  Calahan  r. 
Dunker,  51  Ind.  App.  436.  99  N.  E.  1021; 
Crystal  Citv  &  U.  R.  Co.  r.  Isbell  (Tex. 
Civ.),  126  "S.  W.  47.  Statute  prohibits 
use  of  tax  statements  for  extraneous 
purposes.  Williams  r.  Brown,  137  Mich. 
560.  100  N.  W.  786. 

456-95  Porter  r.  Bridge  Co.,  137  N. 
Y.  S.  214. 

Assessment  some  evidence  of  value.  In 
re  Simmons,  132  App.  Div.  574,  116  N 
Y.  S.  952. 

Conclusive  for  purpose  of  ascertaining 
what  is  real  estate  and    its    value    as 


basis  for  limits  of  municipal  indebted- 
ness. Lew  c.  MeClclIan,  196  X.  Y.  17s 
89  X.  E.  509. 

Not  conclusive  for  purpose  of  fixing 
value  of  land  in  controversy  for  juris- 
dictional purjiuscs.  .'<preckles  V.  Brown, 
212  V.  8.  208. 

456-96     Crystal   fitv  &   N.  R.  Co.  v. 
Isbell   (Tex.  Civ.),  1-Ji;  S.  W.  47. 
457-10     If    too    remote,  projierly  ex- 
cluded.    Martin    i\  Daniel   (Tex.   Civ.), 
164  S.  W.  17. 

457-11  Holmes  r.  Rivers.  145  la.  702, 
124  X.  W.  801;  Cornrdl-Andrews  S.  Co. 
r.  Corp.,  215  Mass.  3sl,  102  X.  E.  G25. 
458-14  St.  Louis,  etc.  R.  Co.  r.  Max- 
field,  94  Ark.  1.35,  126  S.  W.  S3;  Flem- 
ister  r.  Co.,  140  Ga.  511.  79  8.  E.  148; 
West  Skokie  D.  Dist.  r.  Dawson,  243  111. 
175,  90  X.  E.  377;  Smith  1'.  Sanitarv 
Dist.,  260  111.  4.53,  102  X.  E.  254;  Louis- 
ville, etc.  R.  Co.  r.  Baskett  (Kv.),  121 
S.  W.  957;  In  re  Manhattan  T..  120  X. 
Y.  S.  465;  Oregon  R.  &  ~X.  Co.  r.  East- 
lack,  .54  Or.  196,  102  P.  1011  (even  on 
cross-examination  to  test  knowledge); 
East  Shore  L.  Co.  r.  Com.  (R.  I.),  '^G  A. 
894;  S.  i\  Court,  55  Wash.  64,  104  P. 
1-18. 

458-16     Cleveland,     etc.     R.     Co.     f. 
Smith,  177  Ind.  524.  97  X.  E.  164. 
459-17     Admission    of   such    evidence 
disiTotionarv.     Am.  States  S.  Co.   f.   R. 
Co.,  130  Wis.  199,  120  X'-.  W.  844. 
460-21     St.  Louis,  etc.  R.  Co.  c.  Mac- 
v\dams    (^fo.^,    166   S.   W.   307;     In     re 
Block,  etc.,  66  Misc.  488,  122  X".  Y.  S. 
321;  Koppe  r.  Koppe,  57  Tex.  Civ.  204, 
122  S.  W.  68.    See  Houston,  etc.  R.  Co. 
r.  Dooley  (Tex.  Civ.),  160  S.  W.  594. 
"No  two  pieces  of  property  are  exact- 
ly alike,  so  that  no  jmsitive  rule  can  Do 
laitl  <lowu  as  to  the  degree  of  similarity 
to  justify  proof  of  such  sales.    The  lim- 
its   of    the    evidence    necessarily    rest 
largely    in    the    discretion    of    the    trial 
I'ud^e.     St.  Louis  &   Illinois  Belt  Rail- 
'wav  Co.  V.  Guswelle,  236  111.  214,  86  N. 
E    230  "     Cliicago,  etc.  R.  Co.   r.   Hei- 
denroich,  254  111.  231.  9*^  X.  E.  567. 
461-28     Foarth    Xnt.    Bk.    l\    C,   212 
:\rnss.  66,  98  X.  E.  6S6. 
462-30     West  Skohie  D.  DisK  «".  Daw- 
son. 243  111.  175,  90  X.  E.  377. 
462-31     Koppe     r.     Kopp<*,    57    Tex. 
Civ.   20 J.   122   S.  W.  G'^. 
462-33     West     Skokie     D.     Dist.     r. 
D.iwson.  213  111.  175.  90  X.  E.  377. 
"Where  a  railroad  company  has  locat- 
ed   its    road    across    i  ropcrty,    it    is    not 
proper  for  one  owner  to  show  what  the 
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company  has  paid  as  compensation  for 
other  property,  because  it  must  have 
the  particular  property,  even  if  it  costs 
more  than  its  real  value.  There  is  also 
the  element  of  damage  to  remaining 
property,  differing  in  almost  every  case, 
and  the  amount  paid  furnishes  no  fair 
criterion  of  value.  The  company  can- 
not prove  what  it  has  paid,  because  the 
sale  is  compulsory;  and  it  could  have 
forced  a  sale  at  a  price  to  be  fixed  by 
a  jury.-'  Chicago,  etc.  B.  Co.  r.  Hei- 
denreieh,  254  111.  231,  98  IST.  E.  567. 
462-35  Roberts  r.  Citv,  239  Pa.  339, 
86  A.  926;  Brown  t\  City,  231  Pa.  593, 
SO  A.  1113. 

465-48  General  increase  in  land  val- 
ues cannot  be  shown;  otherwise  it 
seems,  if  testimony  limited  to  vicinity 
of  res.  S.  V.  Court,  55  Wash.  64,  104 
P.  148. 

466-49  Rule  does  not  apply  where 
land  injured  in  excess  of  value.  The 
part  must  be  valued  independently  of 
the  whole.  Herd  V.  R.  Co.,  122  Tenn. 
399,  123  S.  W.  637. 

468-60  Ozark  O.  Co.  v.  E.  Co.,  173 
Mo.  App.  450,  158  S.  W.  884. 
469-68  Broadway  C.  M.  Co.  v. 
Smith,  136  Ky.  725,  125  S.  W.  157. 
471-80  Sandersville  v.  Stanley,  10 
Ga.  App.  360,  73  S.  E.  535. 
476-18  Birmingham,  etc.  Co.  v.  Long, 
5  Ala.  App.  510,  59  S.  382;  Tenn.  C, 
etc.  Co.  r.  McMillion,  161  Ala.  130,  49 
S.  880;  Consolidated  Co.  t\  Alaux,  24 
Colo.  App.  377,  133  P.  1046;  Central  Ga. 
P.  Co.  V.  Cornwell,  139  Ga.  1,  76  S.  E. 
S87;  Cornell-Andrews  S.  Co.  v.  Corp., 
215  Mass.  381,  102  N.  E.  625;  Morrell 
V.  Preiskel  (N.  J.  L.),  74  A.  994;  St. 
Louis,  etc.  Co.  v.  Weldon,  39  Okla.  369, 
135  P.  8;  Wichita,  etc.  Co.  v.  Munsell, 
38  Okla.  253,  132  P.  906;  City  of  Port 
land  t\  Tigard,  64  Or.  404,  129  P.  755, 
130  P.  982  (real  estate  dealer);  Drexler 
V.  Borough,  238  Pa.  376,  86  A.  272;  Hag- 
elstein  r.  Blaschke  (Tex.  Civ.),  149  S 
W.  721;  Day  v.  Hunnicutt  (Tex.  Civ.), 
160  S.  W.  134;  Porter  v.  Langley  (Tex. 
Civ.),  155  S.  W.  1042;  Callen  r.' Collins 
(Tex.  Civ.),  154  S.  W.  673;  Ft.  Worth 
E.  Co.  r.  Ayers  (Tex.  Civ.),  149  S.  W. 
1068;  City  of  Tacoma  v.  Bonnell,  58 
Wash.  593,  109  P.  60;  Bogart  v.  L.  Co., 
72  Wash.  417,  130  P.  490;  Newell  v. 
Loeb,  77  Wash.  182,  137  P.  811;  North 
Coast  R.  Co.  V.  Gentry,  58  Wash.  82, 
107  P.  1060;  Jeffery  v.  Osborne,  145 
Wis.  351,  129  N.  W.  931. 
*'The  question  of  market  value  is  to  be 


determined  upon  the  testimony  of  those 
who  have  knowledge  upon  that  sub- 
ject or  whose  business  or  experience  en- 
titles their  opinions  to  weight,  and  is 
usually  established  by  the  opinions  of 
witnesses  who  are  familiar  with  the 
property  taken;  this  being  one  of  the 
recognized  exceptions  to  the  general 
rule  that  witnesses  are  required  to  state 
facts  and  not  express  opinions. ' '  Ft. 
Smith,  etc.  Bridge  Dist.  v.  Scott,  103 
Ark.  405,  147  S.  W.  440. 
Testimony  of  a  real  estate  broker  who 
qualified  as  an  expert  as  to  the  value 
of  the  option  in  1908,  as  to  the  value 
of  the  property  in  April  or  May  of  that 
year,  and  as  to  the  rate  at  which  it 
had  increased  in  value  during  the  ten 
years  preceding  the  trial,  and  the  rea- 
sons for  such  increase  "was  properly 
admitted  both  as  showing  the  familiar- 
ity of  the  witness  with  the  property  in 
question  and  with  other  surrounding 
property,  as  a  part  of  his  qualification 
as  an  expert,  and  was  also  admissible 
as  showing  the  value  of  the  option  of 
which  the  plaintiff  allowed  the  defend- 
ants to  avail  themselves  as  a  part  of 
the  consideration  for  the  agreement  be- 
tween the  parties."  Eastman  i/.  Dunn, 
34  R.  L  416,  83  A.  1057. 
Lack  of  knowledge  of  value  after  part 
of  property  taken  does  not  disqualify 
witness  in  proceeding  to  ascertain  dif- 
ference in  value.  First  P.  Church  v. 
Pittsburg,   223   Pa.   165,    72   A.   347. 

477-20  City  of  Woburn  p.  Adams, 
187  Fed.  781,  109  C.  C.  A.  629;  Central 
Ga.  P.  Co.  V.  Cornwell,  139  Ga.  1,  76  S. 
E.  387;  In  re  Western  Ave.,  57  Wash. 
290,  106  P.  901. 

478-23     Cent.  Ga.  P.  Co.  v.  Stone,  139 
Ga.  416,  77  S.  E.  565. 
478-24     No     special     experience     or 
training  necessary.     Hodges  v.  Kyle,  9 
Ala.  App.  449,  63 "S.  761. 
478-27     Rotan   Groc.   Co.   v.   Jackson 
(Tex.  Civ.),  153  S.  W.  687. 
478-28     Flemister  v.  Co.,  140  Ga.  511, 
79  S.  E.  148;  Burkhard  v.  Co.,  243  Pa. 
369,  90  A.  157. 

479-38  Familiarity  with  similar  con- 
ditions as  those  existing  in  instant  case 
must  be  shown.  Morrell  v.  Preiskel  (N. 
J   L  )    74  A.  994. 

480-41  Flemister  V.  Co.,  140  Ga.  511, 
79  S.  E.  148. 

480-42  Harris  v.  Co.  (Ark.),  162 
S.  W.  49.  See  Citizens'  S.,  etc.  Bk.  v. 
Ins.  Co.,  86  Vt.  267,  84  A.  970. 
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480-43  Meighan  v.  Co.,  103  Ala.  591, 
51  S.  775. 

480-46  Must  rest  on  evidence.  Har- 
ten  V.  Loeffler,  212  U.  S.  397. 
480-47  Morrell  r.  Preiskcl  (X.  J. 
L.),  74  A.  994;  Mo.,  etc.  R.  Co.  v.  Mur- 
ray (Tex.  Civ.),  150  S.  W.  217. 
May  state  he  saw  the  property  the  pre- 
vious fall,  ^foon  r.  \Wlj.'nt.  12  Ga.  App 
■659,  78  S.   E.   141. 

481-48  Receiving  testimony  of  ex- 
pert based  on  hearsay  not  error.  Citi- 
zens' S.,  etc.  Bk.  V.  Ins.  Co.,  86  Vt.  267, 
84  A.  970. 

481-54  In  re  Kassel,  195  Fed.  492, 
115  C.  C.  A.  402;  Bonds  V.  Brown,  13.S 
Ga.  451,  66  S.  E.  156;  In  re  Manhattan, 
120  N.  Y.  S.  465. 

481-36  Tennessee,  C,  etc.  Co.  v.  Mc- 
Million,  Ifil  Ala.  l.SO,  49  S.  880;  Enter- 
prise L.  Co.  v.  Porter,  165  Ala.  579,  51 
S.  723;  St.  Louis,  etc.  R.  Co.  v.  Shore, 
89  Ark.  418,  117  S.  W.  515;  Konda  r. 
Fav,  22  Cal.  App.  722,  136  P.  514;  Cent. 
Ga.  P.  Co.  V.  Stone,  139  Ga.  416,  77  S.  E. 
565;  Miller  r.  Luckev,  132  Ga.  581,  64 
S.  E.  65S;  Kelley  r.  R.  Co.,  123  La.  10S8. 
49  S.  717;  Baldinger  f.  Ins.  Assn.,  121 
Minn.  100,  141  N.  W.  104;  Jenkins  r. 
Woniaeh,  104  Mo.  App.  38.  147  S.  W. 
223;  Mengell  r.  W.  Co.,  224  Pa.  120,  73 
A.  201;  Catlin  v.  Co.,  225  Pa.  262,  74 
A.  50;  Matteson  r.  R.  Co.,  40  Pa.  Super. 
234;  Mo.,  etc.  R.  Co.  r.  Chilton  (Tex 
Civ.),  118  S.  W.  779;  Mo.,  etc.  R.  Co.  r. 
Neiscr.  54  Tex.  Civ.  400,  118  S.  W.  100; 
International,  etc.  R.  Co.  v.  Fickev 
(Tex.  Civ.),  125  S.  W.  327;  Ide  r.  R. 
Co.,  83  Vt.  66,  74  A.  401;  Citv  of  Sedro- 
Woollev  V.  Willard,  71  Wash.  040,  129 
P.  372. 

"Expert  witnesses"  in  the  sense  in 
which  the  toiin  is  usually  enii)loyed,  are 
not  required  to  prove  the  value  in  cases 
of  this  kind.  Combs  v.  Lake,  91  Ark. 
132,  120  S.  W.  977.  If  this  were  not 
so,  in  cases  like  this,  involving  an  in- 
quiry into  the  market  value  of  property 
not  commonly  bought  and  sold  for  the 
jiurpose  for  which  the  laud  was  taken, 
and  the  owner  was  confined  upon  such 
inquiry  to  witnesses  who  showed  them- 
selves qualified  to  testify  to  its  value 
l\v  their  knowledge  of  sales  of  similar 
property  for  like  purposes,  it  would,  in 
effect,  deny  him  the  right  to  prove  the 
true  market  value  of  his  property." 
Ft.  Smith,  etc.  Bridge  Dist.  r.  Scott. 
303  Ark.  405.  147  S.  W.  440. 
486-65     Schmidt    v.    Beiseker,    19    X. 

1 


D.  35,  120  X.  W.  1096;  Catlin  r.  Co., 
225   Pa.  262,  74  A.  50. 

48G-67  Witness  who  does  not  know 
value  of  property  may  not  testify  to 
its  nstiniat<><l  value.  Thomburg  r.  Doo- 
little,  148  la.  5.30,  125  X.  W.  1U03. 
487-68  Cent.  R.  Co.  r.  Stone,  139  Ga. 
410,  77  S.  E.  505;  W.  J.  Funk  &  Co.  V. 
Stevens.  56  Or.  490,  109  P.  133;  Matte- 
son  V.  R.  Co.,  40  Pa.  Suj>er.  234;  Hous- 
ton, etc.  Co.  r.  Vogcl  (Tex.  Civ.),  loG 
S.  W.  201. 

487-69  Savings,  etc.  Co.  v.  R.  (^o.,  229 
Pa.  484,  78  A.  10.39. 

488-77  Combs  r.  Lake,  91  Ark.  128, 
120  S.  W.  977. 

488-78  Martin  r.  Ince  (Tex.  Civ.), 
148  S.  W.  117S. 

488-79  Contra  as  to  mrormation  con- 
cerning prices  paid  by  condemnor.  Ore- 
gon R.  &  X.  Co.  r.  Eastlack,  54  Or.  196, 
102  P.  1011. 

489-80  "All  persons  who  are  ac- 
quainted with  property  and  have  opin- 
ions of  its  value  may  give  their  ojiin- 
ions  to  the  .iury  together  with  their 
knowledge  of  the  proi>erty  and  the 
facts  ui)on  whi(di  the  opinions  are 
based."  Chicago,  etc.  R.  Co.  r.  Ileiden- 
reich,  254  III.  231.  98  X\  E.  507. 
489-83  Anderson  r.  R.  Co..  84  Xeb. 
311,  120  X.  W.  1114;  McfafTerv  r.  R. 
Co..  22  X.  D.  544,  1.34  X.  W.  749;  Xeed- 
ham  r.  Ualverson  Co.,  22  X.  D.  594,  135 
X.  W.  203. 

Defendant  wh(J  has  testified  may  be 
called  as  witness  by  plaintifi'  an<l  asked 
as  to  extent  to  which  he  owneil  lands 
in  vicinity.  Tonnecticut  R.  P.  Co.  V. 
Dickinson!  75  X.  H.  3.53,  74  A.  585. 
490-84  Washington  County  r.  Mar- 
quis, 233  Pa.  552,  S2  A.  7.50.  " 
490-87  Martin  r.  Schwertlev.  155  la. 
.1-17.  in(5  X'.  W.  218. 

490-91  Ide  r.  R.  Co.,  S3  Vt.  06.  74 
A.  401. 

491-94  Ponds  r.  Brown.  133  Ga.  4.51, 
00  S.  E.  150;  Krebs  r.  Bambrick  Bros., 
etc.  Co.,  144  Mo.  App.  649.  129  S.  W, 
425. 

491-95  Liskey  v.  Snyder.  00  W.  Va. 
]49.  OC)  S.  E.  702. 

491-96  Costinett  r.  TTotel  Co.,  41 
App.  Uas.  (D.  C.)  80;  Carter  r.  R.  Co, 
2^0  111.  152.  88  X.  E.  493;  TTurxthal  V 
Co..  05  W.  Va.  346.  64  S.  E.  355. 
492-98  Liskey  r.  Snyder,  66  W.  Va. 
149.   00  S.   E.   702. 

492-2  T>Guisville,  etc.  "R.  Co.  V.  Bas* 
kett  (Ky.),  121  S.  W.  957. 
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493-7  Value  of  separate  parts  of 
farm  available  for  specific  uses,  shown. 
Sveiven  v.  Thompson,  110  Minn.  484, 
126  N.  W.  131. 

494-17     Miller    v.    Luckey,     132     Ga, 
581,   64   S.   E.   658;    Stewart   V.   Co.,   147 
la.   548,   126   N.   W.  449. 
494-24     Meighan  v.  Co.,  165  Ala.  591, 
51  S.  775. 

495-31  Tennessee  C,  etc.  Co.  v.  Mc- 
Million,  161  Ala.  130,  49  S.  880. 
495-32  Miller  v.  Luckey,  132  Ga. 
581,  64  S.  E.  658;  Wasioto,  etc.  R 
Co.  V.  Hensley,  148  Ky.  366,  146  S.  W 
751. 

497-41  Indianapolis  &  C.  T.  Co.  v. 
Wiles,  174  Ind.  236,  91  N.  E.  161; 
Holmes  V.  Elvers,  145  la.  702,  124  N. 
W.  801;  Matteson  v.  B.  Co.,  40  Pa. 
Super.    234. 

497-43  Trinity,  etc.  E.  Co.  v.  Jobe 
(Tex.  Civ.),  126  S.  W.  32,  owner  maj) 
be  asked  what  he  would  take  for  prop- 
erty. 

497-43  Opportunity  of  witness  to  be 
informed  as  to  value,  a  factor  in  deter- 
minino-  weight  of  testimony.  Meighan 
r.  Co.',  165  Ala.  591,  51  S.  775. 
497-44  Not  conclusive  on  commis- 
sioners. In  re  Water  Supply,  114  N. 
Y.  S.  68;  In  re  Croton  Eiver  Dam,  129 
App.  Div.  707,  114  N.  T.  S.  75. 
Theory  or  basis  upon  which,  witnesses 
act  in  making  estimates,  opportunity 
for  obtaining  information  and  ability 
or  capacity  to  express  opinion,  re- 
garded in  connection  with  credibility. 
Kclley  V.  E.  Co.,  123  La.  10S8;  49  S. 
717. 

498-47  Lambeth  v.  Co.,  152  N.  C. 
371.  67   S.  E.  921. 

498-49     Value     when     purchased    in- 
competent. St.  Louis,  etc.  E.  Co.  v.  Mil- 
ler, 107  Ark.  276,  154  S.  W.  956. 
498-50     In    re    Collis,    129    N.    Y.    S. 
214. 

498-51  See  Cosgrove  t\  Franklin,  35 
E.  I.  527,  87  A.  544;  supra,  "Eminent 
Domain,"  194-8. 

499-52  Missouri,  etc.  E.  Co.  v.  Chil- 
ton (Tex.  Civ.),  118  S.  W.  779,  one 
year  after  damage  inflicted  too  late 
unless  clear  proof  of  no  change  of 
value. 

If  damages  recoverable  are  entire, 
value  of  land  at  time  of  trial  may  be 
shown.  Suehr  V.  Dist.,  242  lU.  496, 
90  N.  E.  197. 

499-54  Less  scope  allowable  where 
issue  is  as  to  depreciation  in  value  be- 
cause of  loss  of  improvements.    Kuhn 


v.  Epstein,  239  111.  555,  88  N.  E.  174. 
505-5  See  Jackson  E.  Co.  v.  Wag- 
ner, 123  La.  798,  49  S.  529. 

506-8     Liskey  v.   Snyder,   66   W.  Va. 

]49,   66  S.   E.   702. 

506-9     Eogers   v.   Co.,   18   Ont.   L.   R. 

8  (income  and  expenditures  to  deter- 
mine value  of  buildings) ;  Jackson  B. 
Co.  v.  Wagner,  123  La.  798,  49  S.  529; 
Dorb  v.  Waybright,  121  N.  Y.  S.  584. 
506-12  Pitman  v.  Ball,  140  Mo.  App. 
389,  124  S.  W.  1082,  sale  of  later  lease 
on  same  property  four  years  after  time 
in  question. 

507-15     Baldwin   v.   Bohl,  23    S.    D. 
395,    122    N.    W.   247. 
507-17     Offers    by    irresponsible    par- 
ties irrelevant.    Jackson  B.  Co.  v.  Wag- 
ner, 123  La.  798,  49  S.  529. 
507-19     Boston   E,   E.   Co.  v.  Boyton 
Co.,  211  Fed.  S12   (C.  C.  A.). 
507-21     Comp.    Boston    E.    E.    Co.    v. 
Boyton   Co.,   211   Fed.   812    (C.   C.  A.). 
Contra,  Probst  v.  Hinesley,  133  Ky,  64, 
117  S.  W.  389. 

507-32  Carter  v.  E.  Co.,  145  111. 
App.  653,  to  show  lease  has  value. 
509-35  Proof  of  value  as  basis  of 
in  absence  of  better  evidence  of  actual 
profits  or  rents  received  by  tenant  in 
common.  Griffin  V.  Griffin,  82  S.  C. 
256,  64  S.  E.  160. 

Proof  of  value  as  basis  of  rates 
for  services.  —  Proof  of  A-alue  as 
basis  for  establishing  rates  for  public 
service  must  not  be  confined  to  mere 
addition  of  value  of  several  parts  of 
plant,  nor  to  its  cost  alone,  nor  to  what 
it  might  have  been  sold  for  if  price  in- 
fluenced by  excessive  rates  for  service, 
nor  to  the  cost  of  replacing  it.  "The 
original  cost  of  construction,  the  amount 
expended  in  permanent  improvements, 
the  amount  and  market  value  of  the 
bonds  and  stock,  the  present,  as  com- 
pared with  the  original  cost  of  construc- 
tion, the  probable  earning  capacity  of 
the  property  under  particular  rates  pre- 
scribed by  statute,  and  the  sum  required 
to  meet  operating  expenses  are  all  mat- 
ters for  consideration."  Smyth  v. 
Ames,  169  U.  S.  466  (applying  rule  to 
carriers) ;  Cedar  Eapids  W.  Co.  v.  Cedar 
Eapids,  118  la.  234,  260,  91  N.  W. 
1081  Cwater  rates);  Cedar  Eapids  G. 
Co.  17.  Cedar  Eapids,  144  la.  426,  120 
N.  W.  966  (gas  rates).  In  such  a  pro- 
ceeding value  of  goodwill  of  corpora- 
tion which  has  a  monopoly  is  not  to 
be  considered.  Willcox  p.  Co.,  212  U. 
S.  19,  and  Iowa  cases  cited  supra.   The 
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value  of  property  possessed  without  title 
may  be  shown,  but  not  that  hohl  for 
future  use  if  it  will  not  be  rc<]uirc<l 
for  immediate  extonsion  of  the  |)lant. 
Cedar  Rapids  G.  Co.  f.  Co<lar  Rapids, 
supra.  Value  is  to  be  fixed  as  of  day 
ordinance  establishing  rates  enaftt-«f. 
Ibid.  Value  of  pipe  in  ground  is  not 
to  be  fixed  by  evi<lence  of  cost  of  ma- 
terial on  day  in  question.  Its  cost,  the 
prices  at  which  it  ordinarily  sold,  in 
connection  with  existing  price,  is  to  be 
considered,  allowance  being  made  for 
deterioration.  No  added  value  results 
to  pipes  from  being  covered  with  pave- 
ment. Ibid.  Value  of  services  in  pro- 
moting and  organizing  similar  company, 
immaterial.  Ibid.  Cost  of  reproduc- 
ing a  plant  is  not  a  correct  measure 
of  its  value  for  the  purjiose  of  de- 
termining justice  of  rates  established 
for  services;  allowance  should  be  made 
for  depreciation  in  value.  Bonds  and 
stocks  issued  under  unusual  conditions, 
not  a  guide  to  its  value.  Knoxville 
V.  Co.,  212  U.  S.  1.  In  such  a  case  evi- 
dence of  discounts  given  by  company 
under  contracts  with  patrons  is  irrele- 
vant because  the  ordinance  fixing  rates 
does  not  contemplate  giving  them;  and 
so  of  evidence  of  the  effect  of  the  or- 
dinance without  the  limits  of  the  city. 
Evidence  of  the  earnings  of  the  plant 
after  ordinance  took  effect,  admissible. 
Knoxville  r.  Co.,  supra. 
Money  expended  from  earnings  in  keep- 
ing up  plant  is  not  to  be  added  to  its 
original  cost  in  fixing  value.  Knoxville 
r.  (  o.,  212  V.  S.    1. 

Rates  fixed  by  ordinance  after  investi- 
gation of  data  furnished  by  cori)ora- 
tion,  prima  facie  valid.  tiurden  of 
showing  excess  of  earnings  over  depre- 
ciation in  any  year  has  not  been  car- 
ried to  capital  is  on  corjioration,  con- 
trarv  apj>paring  from  its  books.  liOuisi- 
ana'R.  f'om.  r.  Co..  212  U.  S.  414. 
In  valuing  property  of  j^ublic  cori>ora- 
tions  as  a  basis  on  which  to  adjust 
charges  for  service  eacdi  case  must  tle- 
pend  largely  on  its  own  special  facts, 
and  every  element  or  ciri-umstance 
which  affects  its  value  is  to  bo  re- 
garded. "Neither  the  fair  value  of 
stocks  and  bonds,  the  cost  of  construc- 
tion, nor  the  cost  of  reiiro.luiing  the 
plant  is  absolutely  controlling,  but  each 
should  be  regarded  as  a  fact  tending 
to  show  fair  value."  So.  P.  P.  Co.  r. 
Bartine,  170  Fed.  725.  "If  there  is  no 
other  testimony  in  respect  to  the 
value    of    railroad   property     than     the 


amount  of  stocks  and  bonds  outstand- 
ing, or  the  construction  account,  it  may 
be  assumed  that  one  or  the  other  of 
these  represents  it."  So.  P.  K.  Co. 
r.  Bartine,  supra;  Ames  v.  R.  Co.,  64 
Fed.  1G.0.  See  S.  r.  Co.,  S5  Neb.  2.5, 
122  N.  W.  oDl,  as  to  evidence  required 
to  show  unreasonableness  of  rates  fixed 
by  law. 

510-36  In  re  Stokes'  Est.,  240  Pa. 
2S8,  87  A.  975.  Not  conclusive,  Lloyd 
r.  Co..  223  Pa.  14S,  72  A.  516. 
Evidence  sufficient  to  establish  market 
value.  .Jaiksun  r.  Tel.  Co.,  174  Mo. 
App.  70,  150  S.  W.  801. 
510-37  Muck  r.  Havden,  173  Mo. 
App.  27,  1.55  S.  W.  889;  Wells  f.  Mar- 
graves (Tex.  Civ.),  1G4  S.  W.  s«;i; 
Missouri,  etc.  R.  Co.  f.  Crews,  ."54  Tex. 
Civ.  548,  120  S.  W.  1110. 
510-40  McCarthy  r.  Blackwoll  (Tex. 
Civ.),  162  S.  W.  il63;  State  Mut.  F. 
I.  Co.  V.  Cathey  (Tex.  Civ.),  153  S.  W. 
935.  But  see  Galveston,  etc.  Co.  v. 
Wallraven  (Tex.  Civ.),  160  S.  W.  116; 
Pecos  &  N.  T.  R.  Co.  f.  Porter  (Tex. 
Civ.),  15G  S.  W.  207. 
Liberal  investigation  permitted  where 
tliere  is  no  market  value.  Milwaukee 
T.  Co.  r.  Milwaukee,  151  Wis.  224,  138 
N.  W.  707. 

510-42  Existence  of  combination  in 
restraint  of  trade  may  be  shown  by 
judgment  entered  on  plea  of  nolo  con- 
tendre  bv  plaintiff.  Consoli<lated  T. 
Mfg.  Co.'r.  Medford,  IS  Pa.  Dist.  293 
511-46  Nat.  W..  etc.  Co.  r.  Toomey. 
144  Mo.  App.  516,  129  S.  W.  423. 
511-49  Testimony  as  to  existence  of 
market  value  is  not  to  be  excluded  be- 
cause witness  bases  opinion  on  value 
of  use  for  particular  purpose.  Texas  & 
P.  R.  Co.   r.  Owen    (Tex.  Civ.),   V2'<  S. 

w.  nr^o. 

Letters  of  commission  firm  inadmissible. 
Houston  P.  To.  r.  Griffith  (Tex.  Civ.), 
]04  S.  W.  431. 

511-50  Expert  evidence  competent. 
Aldri.h  r.  R.  Co.,  97,  S.  C.  427.  79  S.  E. 
310. 

511-51  To  .show  market  value  it  is 
necessary  to  show  cattle  of  like  qual- 
ity had  been  bought  and  sold  during 
tlio  season  in  sufficient  quantity  to 
show  a  market  value.  Houston,  etc.  R. 
Co.  v.  Crowder  (Tex.  Civ.),  152  S.  W. 
1<?3. 
511-52     P.  r.  Melnick.  263  HI.  24,  104 

N.  E.  mi. 

Hearsay  Is  primary  evidence  on   i«8ue 
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of  value.     Brown  v.  S.   (Tex.  Cr.),  162 

S.   W.  339. 

512-57     Massey  v.  Fain,  1  Ala.  App. 

424,  55  S.  936;  Kirehman  P.  Co.,  92 
Ark.  Ill,  122  S.  W.  239;  Westphalen 
1).  R.  Co.,  152  la.  232,  132  S.  W.  57; 
Carson  v.  Blount,  156  N.  C.  103,  72  S.  E. 
90;  F.  W.  Brockman  Com.  Co.  y.  Aaron, 
145  Mo.  App.  307,  130  S.  W.  116;  Mon- 
ture  V.  Regling,  140  Wis.  407,  122  N. 
W.  1129. 

512-58  St.  Louis  &  S.  F.  R.  Co.  v. 
Blocker  (Tex.  Civ.),  138  S.  W.  156; 
Municipal  Paving  Co.  v.  Donovan  Co. 
(Tex.  Civ.),  142  S.  W.  644;  Monture 
v.  Regling,  140  Wis.  407,  122  N.  W. 
1129. 

512-59  Evidence  insufficient.  White 
V.  Jouett,  147  Ky.  197,  144  S.  W.  55. 
513-66  Monarch  Metal  Weather- 
strip Co.  V.  Haniek,  172  Mo.  App.  680, 
155    S.    W.    858. 

513-69  Greenwald  v.  Weir,  130  App, 
Div.  696,  115  N.  Y.  S.  311.  See  supra, 
** Carriers,"  866-10,  11,  12. 
513-70  Florman  v.  Co.,  79  N.  J.  L. 
63,  74  A.  446;  Perrin  v.  Co.,  78  N.  J. 
L.  515,  74  A.  462. 

513-72     Hohl  V.  Norddeutseher  Lloyd, 
175  Fed.  544,  99  C.  C.  A.  166,  foil.  Hart 
V.    R.    Co.,    112    IT.    S.    331;    Bernard    v. 
Co.,  205  Mass.  254,  91  N.  E.  325    (not- 
withstanding acts  of  congress  of  Feb 
4,    1887,   June  29,   1906);    Chicago,   etc 
R.   Co.  V.  Wehrman,  25  Okla.   147,   105 
P.  328.     Contra,  Berry  r.  R.  Co.,  24  S. 
D.  611,  124  N.  W.  859   (if  carrier  has 
means   of  knowing   value    of    property 
and   there  is  wide   divergence  between 
agreed  and  actual  value).    As  between 
vendor  and    vendee   agreed   value,   con- 
clusive.    Vulcan   I.   W.    Co.   V.   Roque- 
more,  175  Fed.  11,  99  C.  C.  A.  77. 
514-75     In  action  for  goods  sold  un- 
der   a    contract,    the    contract    price    is 
itself    prima    facie   evidence    of   value. 
Cullen-Friestedt  Co.  v.  Turley,  50  Ind. 
App.  468,  97  N".  E.  946. 
514-80    Defendant's  admissions  may 
be    proved.     Johnson   v.    Co.,    143    Mo. 
App.  441,  127  S.  W.  692. 
Action  of  committee  of  local  exchange 
in  fixing  price  of  commodity   on  basis 
of  sales,  evidence  of  market  value.  Liv- 
erpool, etc.  Ins.  Co.  v.  McFadden,  170 
Fed.  179,  95  C.  C.  A.  429. 
515-83     Minor's   Est.   v.    Crusel,    124 
La.  590,  50  S.  590.     See  Dnroth  Mfg. 
Co.  V.  Couflfiel,  243  Pa.  24,  89  A.  798. 
515-89     Pittsbxirg,  etc.  R.  Co.  f.  Chi- 
cago, 242  111.  178,  89  N.  E.  1022. 


515-92  Ott  V.  Boring,  139  Wis.  403, 
121  N.  W.  126. 

516-96  Invoice  made  by  importer 
conclusive  upon  him  as  to  value  for  cus- 
toms purposes.  Daloz  v.  U.  S.,  171  Fed. 
275. 

516-97  Ott  V.  Boring,  139  Wis.  403, 
121  N.  W.  126,.  firm  assets. 
517-3  See  Texarkana,  etc.  R.  Co.  v. 
Works,  57  Tex.  Civ.  249,  122  S.  W.  64. 
517-4  Peters  v.  McPhadden,  75 
Wash.  525,  135  P.  26;  Tenry  v.  Tel.  Co., 
73  Wash.  260,  131  P.  812. 
Actual  quotations. — F.  W.  Brockman, 
etc.  Co.  V.  Aaron,  145  Mo.  App.  307, 
130  S.  W.  116;  Kan.,  etc.  R.  Co.  v. 
Worsham  (Tex.  Civ.),  149  S.  W.  756. 
Newspaper  quotations. — Houston  Pack- 
ing Co.  V.  Griffith  (Tex.  Viv.),  144  S. 
W.  1139. 

517-5  Definite  information  concern- 
ing market  prices  must  be  given  to 
make  trade  publications  admissible.  Gal- 
veston, etc.  R.  Co.  V.  Word  (Tex.  Civ.), 
124  S.  W.  478. 

517-6  Houston  P.  Co.  v.  Griffith  (Tex. 
Civ.),  164  S.  W.  431;  Peters  v.  Mc- 
Fadden, 75  Wash.  525,  135  P.  26. 
Reliance  of  plaintiff  upon  newspaper 
quotation  admissible  upon  issue  of  cred- 
it to  be  given  to  paper.  Houston  P. 
Co.  V.  Griffith  (Tex.  Civ,),  164  S.  W. 
431. 

A  report  over  name  of  individual  being 
his  opinion  inadmissible.  Houston  P. 
Co.  V.  Griffith  (Tex.  Civ.),  164  S.  W. 
431. 

517-9  Merchants'  G.  Co.  v.  Co.,  89 
Ark.  591,  117  S.  W.  767,  if  acted  upon 
bv  trade. 

518-14  Jones  v.  Short,  53  Or.  525, 
101    P.    209. 

518-18  Maguire  v.  Co.,  205  Mass.  64, 
91    N.   E.   135. 

518-22     Galveston,     etc.     R.     Co.     v. 
Naelke  (Tex.  Civ.),  125  S.  W.  669. 
520-33     Windmiller     r.     R.     Co.,     52 
Wash.  613,  101  P.  225. 
520-36     Epperson    v.    Jackson,    83    S. 
C.  157,  65  S.  E.  217. 
521-50     Atchison,  etc.  R.  Co.  v.  Sulli- 
van, 173  Fed.  456,  97  C.  C.  A.  1   (contra 
as    to    report    by    corporate    officers    to 
public     authorities,    time    covered    not 
corresponding  to  that  fixed  for  assess- 
ment purposes) ;  Calahan  v.  Dunker,  51 
Ind.  App.  436,  99  N.  E.  1021. 
521-51     Tax     digest     admissible     to 
prove  value  of  property  to  any  resident 
of  county   covered  by  it.     Churchill  v. 
Jackson,  132  Ga.  666,  64  S.  E.  691. 
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522  -54     Price  paid  for  property,  not  I  who   has  been   negligent  in   respect   to 


evidence  of  market  vjflue.     Texarkana, 

etc.  R.  Co.  V.  Works,  57  Tex.  Civ.  24f»,  ' 

125  S.  W.  64. 

If  the  repairs  are  of  different  grade, 

evidence    inadmissible.       Citizens'     S., 

etc.  Bk.  p.  Ins.   Co.,  87  Vt.  23,  86  A. 

1056. 

522-55  Galveston,  etc.  R.  Co.  v.  Wall- 
raven  (Tex.  Civ.),  160  S.  W.  116;  Gal- 
veston, etc.  R.  Co.  r.  Powers,  54  Tex. 
Civ.  168,  117  S.  W.  459  (intrinsic  value 
may  be  shown  if  there  is  doubt  as  to 
proof  of  market  value). 
Condition  two  years  prior  to  time  in 
issue  may  be  shown  if  condition  sub- 
pequentlv  made  to  appear.  Bailev  r. 
Walton,'24  S.  D.  118,  123  N.  W.  701. 
522-56  Wea  Tp.  v.  Clovd.  46  Ind. 
App.  49,  91  N.  E.  959,  also  for  breeding 
purposes. 

522-57  Pannell  v.  Allen,  160  Mo. 
App.  714,  142  S.  W.  482;  Galveston,  etc. 
P.  Co.  V.  Crippen  (Tex.  Civ.),  147  S.  W. 
361. 

523-63  Non-assessment  of  dog,  not 
evidence  it  was  valueless.  El  Dorado 
&  B.  R.  Co.  V.  Knox,  90  Ark.  1,  117 
S.  W.  779. 

523-64    Wea   Tp.    r.    Cloyd,   46   Ind. 
App.   49,   91    N.   E.   959. 
524-7(>     Baker   v.   Temple,   160  Mich. 
31 S,   125   N.   W.  63. 

521-74  Citizens'  S.  Bk.  r.  Ins.  Co., 
S7  Vt.  23,  86  A.  1056. 
525-77  Kates  Transfer  &  W.  Co.  v. 
Klassen,  6  Ala.  App.  301,  59  R.  355; 
Illinois  C.  R.  Co.  r.  Frost  (Ky.),  124 
8.  W.  821. 

525-78  Missouri,  etc.  P.  Co.  r.  Neis- 
er.  54  Tex.  Civ.  460.  ITS  S.  W.  166. 
Evidence  of  the  price  paid  for  per- 
sonal property  is  admissible  on  the 
question  of  intrinsic  value.  McCul- 
lough  Hardware  Co.  v.  Burdctt  (Tex. 
Civ.),  142  S.  W.  612. 
525-79  Lloyd  v.  Co.,  223  Pa.  148,  72 
A.  516. 

Plaintiff's  testimony  as  to  value  to  him 
must  be  accompanied  by  fnits.  Gnl- 
veston,  etc.  P.  Co.  r.  Giles  (Tex.  Civ.), 
126  8.  W.  2S2. 

Value  to  owner  only  shown  if  prop- 
erty without  market  or  intrinsic  value 
or  cannot  be  reproduced  or  replaced. 
Missouri,  etc.  R.  Co.  r.  Crews,  54  Tex. 
Civ.  548,  120  S.  W.  mo. 
526-94  Citizens'  Bk.  v.  Shaw,  132 
Ca.  771,  65  S.  E.  81. 
526-98  Bills  and  notes  are,  prima 
facie,  worth  their  face  as  against  one 


them.  First  Nat.  Bk.  r.  Henry,  l.'>9 
Ala.  367,  49  S.  97.  As  between  jiar- 
ties  to  note  converted  by  solvent  maker, 
partial  failure  of  consideration  mgy  be 
shown.  Capps  v.  Vasey,  23  Okla.  554, 
101  P.  1043. 

527-2  Wegerer  r.  Jordan,  10  Cal. 
Aj.|..  362,  lol  P.  106G. 
527-3  Greenc-Grieb-Sherman  Co.  f. 
Quinlen  Co.,  148  III.  App.  1;  Bordner 
f.  Depler,  142  111.  Apj).  526  (ojipor- 
tuuity  in  any  event);  Aken  r.  ('lark, 
14G  la.  436,  123  N.  W.  379;  Maas  v. 
Co.,  156  Wis.  44,  145  N.  W.  176. 
527-4  Tevis  F.  Ryan,  13  Ariz.  120, 
lOS  P.  461;  White  V.  Jouett,  147  Ky. 
197,  144  S.  W.  55;  Harlow  r.  Haines, 
63  Misc.  98,  116  X.  Y.  S.  449;  Duroth 
Mfg.  Co.  V.  Caufliel.  243  Pa.  24,  s9  A. 
798;  S.  V.  Pabst,  139  Wis.  561,  121  N. 
W.  351. 

History  of  corporations  admissible. 
Klaveness  v.  Freese,  33  S.  D.  263,  145 
X.  W.  561. 

527-6  Market  value  regarded  as  ac- 
tual value. — C;iin  c.  Moure,  54  Wash. 
627,    103    P.    1130. 

Declarations  of  owner  in  deed  of  gift, 
relevant.  S.  v.  Pabst,  139  Wis.  561,  121 
X.  W.  351. 

528-7  S.  V.  Pabst,  139  Wis.  561,  121 
X.  W.  351. 

528-l<>  Brown  r.  S.  (Tox.  Cr.),  162 
S.  W.  339. 

528-11  Jury  may  consider  for  what 
it  is  worth  price  obtained  for  stock 
at  private  sale.  Chestnut  Hill,  etc. 
Road  Co.  V.  Montgomery  County,  228 
Pa.  1,  76  A.  726. 

529-16  Price  offered,  admissible,  but 
not  con t roll inir.  Morril  t".  Bentley 
(Ta.),  126  N.  W.  155. 
Book  value  of  stocks  shown  if  have 
been  dealt  in  on  that  basis  between  par- 
ties. S.  v.  Pabst,  139  Wis.  561,  121  N. 
W.  351. 

530-30  .Agreement  between  partners 
for  purchase  of  good  will,  suflicient  evi- 
dence of  its  value  for  purpose  of  levy- 
ing transfer  tax.  In  re  Vivanti's  Est., 
13S  A  PI).  Div.  281,  122  X.  Y.  S.  954. 
531-31  Blunck  r.  P.  Co..  142  la.  146, 
120  X.  W.  737  (rental  value  means 
value  of  use  of  land  for  purpose  of 
maturincT  and  harvesting  crop);  Mis- 
souri, etc.  R.  Co.  r.  Couch  (Tex.  Civ.), 
122  S.  W,  67  (for  pasturage  purpose 
if  grass  destrovedV  Cntitra.  Tijipett 
r.  Corder  (Tex.'  Civ.^.  117  S.  W.  186, 
especially  if  lease  two  years  old. 
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531-32  Missouri,  etc.  E.  Co.  v.  Farm, 
53    Tex.   Civ.   643,   117   S.   W.   1049. 

531-33     Jefferis    v.    K.    Co.,    147    la. 

124,    124   N.   \Y.   367. 
531-34     Chicago,  etc.  E.  Co.  V.  John- 
son, 25  Okla.  760,  107  P.  662. 
531-37     Lessened   value   of  land,  not 
competent.     Tretter  v.  E.   Co.,   147  la. 
375,   126  N.  W.  339. 
53S-38     Smith     v.     Co.      (Can.),     11 
West.  L.  E.     488;  Blunck  v.  E.  Co.,  142 
la.    146,   120   N.   W.    737;    Chicago,   etc. 
E.    Co.    V.   Johnson,    25    Okla.    760,    107 
P.   662;    Missouri,  etc.  E.   Co.   v.  Farm, 
53  Tex.  Civ.  643,  117  S.  W.  1049. 
532-39     Tretter  v.  R.  Co.,  147  la.  375, 
126  N.  W.  339. 

532-41  Blunck  v.  E.  Co.,  142  la.  146, 
120  N.  W.  737  (assumed  crop  matured 
when  damaged  would  have  been  har- 
vested without  loss) ;  Chicago,  etc.  E. 
Co.  r.  Johnson,  25  Okla.  760,  107  P. 
662;  Missouri,  etc.  E.  Co.  v.  Farm,  53 
Tex.  Civ.  643,  117  S.  W.  1049. 
532-43  Opinions  must  be  given  in 
answer  to  questions  indicating  crop 
like  that  in  question.  .  Tretter  f.  R. 
Co.,  147  la.  375,  126  N.  W.  339. 
Expert  opinion  as  to  value  of  crop  on 
date  given  must  not  be  based  on  as- 
Bumption  of  continued  favorable  condi- 
tions. Clague  i\  Co.,  84  Neb.  499,  121 
N.  W.  570. 

Value  of  growing  grass  may  not  be 
proved  by  value  of  hay  used  in  lieu  of 
it.  Missouri,  etc.  E.  Co.  v.  Couch  (Tex. 
Civ.),  122  S.  W.  67. 

533-45  In  re  Water  Co.,  223  Pa.  323, 
72   A.   625. 

533-48  In  re  Water  Co.,  223  Pa. 
323,  72  A.  625.  All  property  of  cor- 
poration to  be  regarded  in  fixing  value 
of  franchise.  C.  v.  Co.,  135  Ky.  324, 
122  S.  W.  164. 

533-50  Value  of  waterworks  plant 
includes  value  of  contract  with  city 
which  seeks  its  condemnation.  In  re 
Water  Co.,  223  Pa.  323,  72  A.  625. 
533-52  Failure  of  certain  persons  to 
make  sales  is  insufficient  to  show  in- 
vention worthless.  Eushing  v.  Spreen 
(Tex.  Civ.),  142  S.  W.  49. 
534-58  Probable  future  Income  of 
toll  bridge  as  affected  by  prospective 
increase  of  local  population  and  open- 
ing of  free  bridges  in  close  proximity 
to  it,  regarded  as  are  cost  of  replacing 
it  in  case  of  destruction,  net  income 
received,  par  value  of  stock  of  owner 
and  dividends  paid  thereon.  S.  v.  Co., 
82  Conn.  460,  74  A.  775. 


Rules  for  ascertaining  value  of  railroad 

plant  for  taxation  i)urposes,  given  in 
Atchison,  etc.  E.  Co.  V.  Sullivan,  173 
Fed.  456,  97  C.  C.  A.  1. 
534-59  The  Lucille,  169  Fed.  719; 
Vulcan  I.  W.  Co.  v.  Eoquemore,  175 
Fed.  11,  99  C.  C.  A.  77;  Carnego  V.  Co. 
(la.),  146  N.  W.  38;  Hanley  v.  E.  Co., 
154  la.  60,  134  N.  W.  417;  Jelalian  V. 
E.  Co.,  134  App.  Div.  381,  119  N.  Y.  S. 
136;  Lloyd  V.  Co.,  223  Pa.  148,  72  A. 
516;  McCullough  Hardware  Co.  v.  Bur- 
dett  (Tex.  Civ.),  142  S.  W.  612;  Henry 
V.  Tel.  Co.,  73  Wash.  260,  131  P.  812; 
Schacht  r.  Oriental  S.  &  T.  Co.,  155 
Wis.  121,  143  N.  W.  1058.  See  Galves- 
ton, etc.  Co.  V.  Wallraven  (Tex.  Civ.), 
160  S.  W.  116. 

If  not  too  remote. — City  of  Portland  v. 
Tigard,  64  Or.  404,  129  P.  755,  130  P. 
982. 

535-60     Utz  V.  Ins.  Co.,  139  Mo.  App. 
552,  123  S.  W.  538,  quot.  the  text. 
536-74     Galveston,     etc.     E.     Co.     v. 
Giles    (Tex.   Civ.),   126   S.  W.   282. 
536-77     Greenburg  v.  Childs,  242  111. 
110,  89  K  E.  679. 

537-86  Bill  of  goods  inadmissible  to 
show  cash  or  market  value  when  prop- 
erty lost.  Orr,  etc.  Co.  v.  Co.,  77  N.  J. 
L.  749,  73  A.  541. 

537-87  Johnson  v.  Co.,  143  Mo.  App. 
441,  127  S.  W.  692;  Melini  v.  Freige, 
15  N".  M.  455,  110  P.  563;  Dakin  v. 
Ins.  Co.,  59  Or.  269,  117  P.  419;  Gal- 
veston, etc.  Co.  V.  Wallraven  (Tex. 
Civ.),  160  S.  W.  116. 
537-88  Phillips  v.  Pippen,  4  Ala. 
App.  426,  58  S.  Ill;  Atlanta,  etc.  R. 
Co.  V.  Minchew,  7  Ga.  App.  566,  67  S.  E. 
678  (in  connection  with  proof  of  con- 
dition); Weinberg  v.  E.  Co.,  83  S.  C. 
468,  65  S.  E.  634. 

Actual  value  of  converted  property 
may  be  shown  to  be  in  excess  of  price 
agreed  upon  by  parties,  but  not  to  be 
less  unless  contract  so  provides.  Smith 
V.  Goff,  29  R.  L  439,  72  A.  289. 
538-92  Beardsley  v.  Ashdown  (W. 
Va.),  80  S.  E.  128. 

538-97  Ommen  v.  Taleott,  175  Fed. 
261;  Sanitary  Dist.  v.  Corneau,  257  111. 
93,  100  N.  E.  517;  Vaupel  v.  Lamply 
(Tnd.),  103  N.  E.  796;  Epp  v.  Hinton, 
91  Kan.  513,  138  P.  576;  Schall  v.  Co., 
123  Minn.  214.  143  N.  W.  357;  Allen 
V.  Grav,  63  Misc.  219,  115  N.  Y.  S. 
928;  Chestnut  H.  &  S.,  etc.  Co.  v.  M. 
Co.,  228  Pa.  1,  76  A.  726;  Olson  v. 
Eydl,  25  S.  D.  268,  126  N.  W.  587; 
St.   Louis,   etc.   R.   Co.   p.   Lane    (Tex. 
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Civ.),  118  S.  W.  847  (accounts  of  sale 
by  commission  men  competent  if  veri- 
fied). See  supra,  "Partnership,"  573- 
35. 

539-3  Ommen  v.  Talcott,  175  Fed. 
261;  Old  Dominion  C.  M.  &  S.  Co.  v. 
Bigelow,  20.3  Mass.  159,  89  N.  E.  193; 
Berry  v.  R.  Co.,  24  S.  D.  611,  124  N.  W. 
859. 

540-13  Sigel-C.  L.  S.  Co.  v.  Holly, 
44  Colo.  580,  101  P.  68,  trover. 
541-21  Corev  v.  Pennev,  165  Ala. 
234,  51  S.  624;  Sanitarv  Dist.  r.  Cor- 
neau,  257  111.  9.3,  100  N.  E.  517;  Moore 
V.  Laehmund.  59  Or.  565,  117  P.  1123. 
542-23  Sale  six  months  after  repre- 
sentations concerning  value  of  prop- 
erty, not  convincing  as  to  their  fraud- 
ulent character.  In  re  Am.  K.  G.  Mfg. 
Co.,  173  Fed.  480,  97  C.  C.  A.  486. 
542-25  Not  binding  on  parties. 
Corey  r.  Penney,  165  Ala.  234,  51  S. 
624.  Except  where  redelivery  bond 
given.  Jones  f.  Short,  53  Or.  525,  101 
P.  209. 

543-26  "The  highest  bid  made  at  an 
open  judicial  sale,  fairly  conducted, 
after  full  notice,  in  the  face  of  such 
competition  as  can  be  attracted,  is  a 
fair  and  just  criterion  of  the  value  of 
the  property  at  that  time.  After- 
stated  opinions,  affidavits  of  undervalue, 
and  the  like,  are  regarded  with  little 
favor,  and  are  entitled  to  little  weight 
in  comparison  with  the  fact  estab- 
lished by  the  auction  and  its  results." 
Nitro-Phos.  Svn.  r.  Johnson,  100  Va. 
774,  42  S.  E.  '995,  cit.  Todd  v.  Callego 
Mills,  84  Va.  586,  5  S.  E.  676,  and 
quoted  in  Bonet  r.  Ford,  113  Va.  442. 
74   S.   E.   394, 

I 


Lane,  80  Kan.  94, 
v.  Lane,  80  Kan.  94, 
Hinton,  91  Kan.  513, 
Sumrell      (Tex. 


543-28     George 

102  P.  5.5. 
543-32     George 
102   P.  55. 
544-35     Epp  r. 

13S  P.  576. 
544-38  Stanley  r 
Civ.).  163  S.  W.  697. 
544-45  Stanley  v.  Sumrell,  suprn. 
An  offer  is  not  evidence  of  value  unless 
accepted,  and  the  court  is  not  bound 
to  let  sucb  testimony  go  in  unchal- 
lenged, because  counsel  for  the  plaintiff 
made  no  olijection  thereto.  Eloc.  Park 
Amusement  Co.  r.  Psichos,  83  N.  J.  L. 
262,    S3    A.    766. 

545-47  111.  Cent.  "R.  Co.  r.  Roskeni- 
mer,  264  Til.  103,  105  N.  E.  695;  Swank 
V.  Elwert,  55  Or.  487,  105  P.  901  (offer 
must  be  absolute). 


Bona  fide  offers  for  such  property  aro 
admissiblf;  if  for  no  other  reason  than 
to  show  the  competency  of  the  witness. 
Rottlesberger  v.  llanlev,  1.55  la.  63'<. 
136  X.  W.  776,  rit.  Faust  v.  Hosford, 
119  Ta.  97,  93  X.  W.  58;  Clausen  r. 
Tjernagel,  91  la.  285,  59  X.  W.  277; 
Jov  r.  Insurance  Co.,  83  la.  12,  48  N. 
W.  1049. 

5-15-48  Moore  v.  Shannon,  137  Kv. 
604,  126  S.  W.  136,  to  show  property 
not  worthless  and  as  bearing  on 
value. 

Newspaper  report  of  offers  of  sale  of 
stock  probably  inadmissible.  Peters  r. 
McPhadden,  75  Wash.  525,  135  P.  26, 
545-52  Whitaker  r.  S.,  11  Ga.  .^pp. 
208,  75  S.  E.  258. 

546-56    Bailey   p.   Walton,  24  S.   D. 
118,   12.1   X.   \V.  701. 
546-58     I'nindorsed  check.  See  supra, 
"Larccnv,"    141-58. 

547-61'  S.  r.  Lewis,  144  la.  483,  123 
X.  W.  168. 

547-65  Peterson  r.  S..  6  Ga.  .\pp. 
491,  65  S.  E.  311;  S.  r.  Lewis,  144  la. 
483,  123  X.  W.  168;  Lambert  r.  S.,  91 
Xeb.  520,  136  X.  W.  720;  McCoy  c.  S., 
56  Tex.  Cr.  551,  120  S.  W.  858. 
547-66  See  supra,  "Larceny,"  142- 
60. 

548-68  Article  stolen  may  bo  suffi- 
cient evidence.  P.  r.  Dumas,  161  Mich. 
15,   125  X.  W.  766. 

548-70  S.  r.  Feinberg.  145  La.  329, 
124  X.  TV.  208.  in  prosecution  for  re- 
ceiving stolen  goods  value  must  be  fixed 
at  place  they  were  received.  Tf  owner 
testifies  in  another  county  than  that  in 
which  theft  committed  it  will  be  as- 
sumed his  testimony  related  to  valuo 
in  one  or  other  of  these  counties  and  it 
was  same  in  both. 

548-76  Gossctt  r.  Morrow  (Ala.').  65 
S.  826;  St.  Louis,  etc.  R.  Co.  c.  Dale, 
36  Okla.  114,  128  P.  137:  St.  Louis,  etc. 
R.  Co.  r.  Crowell,  33  Okla.  773.  127  P. 
1063;  Chicago,  etc.  R.  Co.  r.  Johnson, 
25  Okla.  760,  107  P.  662  (growing 
crops');  Stocker  r.  Schneider.  228  Pa. 
149,  77  A.  437:  Brown  r.  S.  (Tex.  Cr.), 
162  S.  W.  339;  McGee  f.  S.  (Tex.  Cr.), 
l.-.l   S.   \V.  246. 

549-78  Halper  r.  Wolff.  82  Conn. 
552,  74  A.  890;  Euston  &  Co.  r.  R.  Co., 
147  111.  App.  594;  Wendnagel  r.  Hous- 
ton. 155  111.  App.  664;  Westphalen  r. 
R.  Co..  152  la.  232,  132  N.  W.  57. 
549-81  St.  Louis,  etc.  Co.  r.  Arm- 
strong (Tex.  r\y.),  166  S.  W.  366;  Gulf, 
etc    R    Co.   r.  Peacock   CTex.  Civ.),  128 
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S.  W.  463;  Galveston,  etc.  E.  Co.  v. 
Jones  (Tex.  Civ.),  12.3  S.  W.  737. 
550-85  Louisville  &  N.  R.  Co.  v.  To- 
bacco Society,  147  Kv.  22,  143  S.  W. 
1040;  Ft.  Worth,  etc.  R.  Co.  v.  Arthur 
(Tex.  Civ.),  124  S.  W.  213. 
550-88  Ibifl;  Wood  v.  E.  Co.,  118 
Minn.  362,  136  N.  W.  109.5. 
550-91  See  Leder  v.  Co.,  175  Mich. 
470,  141  N.  W.  646. 
550-92  Gulf,  etc.  E.  Co.  r.  Peacock 
(Tex.  Civ.),  128  S.  W.  463. 
551-95  Lightman  v.  Epstein,  164  Ala. 
660,  51  S.  164;  Converse  r.  Ferg^uson, 
166  Cal.  1,  134  P.  977;  Halper  v.  Wolff, 
82  Conn.  552,  74  A.  890;  Muncie  &  P. 
Co.  V.  Min.  Co.,  179  Ind.  322,  100  N.  E. 
65;  Waud  V.  Crawford  (la.),  141  N. 
W.  1041;  Eumsey  v.  Livers,  112  Md. 
546,  77  A.  295;  Van  Ness  v.  Co.,  78 
N.  J.  L.  511,  74  A.  456;  Houston  P. 
Co.  V.  Griffith  (Tex.  Civ.),  164  S.  W. 
431;  Brown  v.  S.  (Tex.  Cr.),  162  S.  W. 
339;  Galveston,  etc.  E.  Co.  v.  Jones 
(Tex.  Civ.),  123  S.  W.  737;  Bogart  v. 
L.  Co.,  72  Wash.  417,  130  P.  490. 
551-96  Johnson  v.  Co.,  143  Mo.  App. 
441,  127  S.  W.  692;  Eacine  S.  Co.  v. 
Hansen,  84  Neb.  525,  121  N.  W.  573; 
Hall  r.  Biddle,  26  S.  D.  178,  128  N.  W. 
121;  Berrv  r.  E.  Co.,  24  S.  D.  611,  124 
N.  W.  859;  Barteldes  S.  Co.  r.  Elev.  Co. 
(Tex.  Civ.),  161  S.  W.  399;  St.  Louis, 
etc.  E.  Co.  V.  Ewing  (Tex.  Civ.),  126 
S.  W.  625;  Galveston,  etc.  E.  Co.  r. 
Cobb  (Tex.  Civ.),  126  S.  W.  63;  Mis- 
souri, etc.  E.  Co.  V.  Pettit,  54  Tex.  Civ. 
358,  117  S.  W.  894;  Bogart  v.  L.  Co., 
72  Wash.  417,  130  P.  490. 
552-99  Chicago,  etc.  E.  Co.  v.  John- 
son, 25  Olda.  760,  107  P.  662. 
553-4  Schall  v.  Co.,  123  Minn.  214, 
143  N.  W.  357;  Ward  v.  Ins.  Co.  (Or.), 
138  P.  1067;  Bogart  v.  L.  Co.,  72  Wash. 
417,  130  P.  490.  See  Houston  P.  Co.  v. 
Griffith  (Tex.  Civ.),  164  S.  W.  431. 
552-6  Description  of  property  in  is- 
sue, equivalent  to  hypothetical  question. 
Sullivan  v.  Girson,'  39  Mont.  274,  102 
P.  320. 

552-7  Ft.  Worth,  etc.  E.  Co.  r.  Ar- 
thur (Tex.  Civ.),  124  S.  W.  213;  Chi- 
cago, etc.  E.  Co.  V.  Jones  (Tex.  Civ.), 
118   S.  W.   759. 

555-8  Corev  v.  Penney,  165  Ala.  234, 
51  S.  624;  Montgomery  M.  Mfg.  Co.  v. 
Leith.  162  Ala.  246,  50  S.  210;  Wulsch- 
ner  S.  Music  Co.  r.  Faulkner  (Ind. 
App.),  103  N.  E.  665;  Midland  Val.  E. 
Co.  V.  Larson  (Okla.),  138  P.  173;  Mis- 
souri, etc.  E.  Co.  V.  Neiser,  54  Tex.  Civ 


460,  118  S.  W.  166;  Tippett  v.  Corder 
(Tex.  Civ.),  117  S.  W.  186;  Maynard 
r.  Westfield,  87  Vt.  532,  90  A.  504. 
One  who  has  knowledge  of  the  value 
of  the  kind  of  dogs  about  which  he 
was  questioned,  gained  from  actual 
sales  made  of  which  he  was  cognizant, 
may  be  asked  as  to  value  of  "a  grown 
well-trained  fox  hound."  Hooper  v. 
Dorsey,  5  Ala.  App.  463,  58  S.  951. 
555-14  Jefferis  v.  E.  Co.,  147  la.  124, 
124  N.  W.  307;  Bailey  v.  Walton,  24 
S.  p.  118,  123  N.  W.  701  (question  not 
objectionable  because  it  permits  witness 
to  assume  article  kept  in  good  condi- 
tion) ;  St.  Louis,  etc.  E.  Co.  v.  Woods 
Bros.  (Tex.  Civ.),  147  S.  W.  283;  Chi- 
cago, etc.  E.  Co.  V.  Jones  (Tex.  Civ.), 
118  S.  W.  759;  Tippett  v.  Corder  (Tex. 
Civ.),  117  S.  W.  186. 
556-20  Eottlesberger  v.  Hanley,  155 
Ta.  638,  136  N.  W.  776;  St.  Louis,  etc. 
Co.  V.  Benjamin  (Tex.  Civ.),  161  S.  W. 
379. 

557-25  Louisville  &  N.  E.  Co.  v. 
Zeigler,  167  Ala.  237,  52  S.  599;  Walker 
E.  Co.  V.  Co.,  146  HI.  App.  176;  Deal 
i:  E.  Co.,  144  Mo.  App.  691,  129  S.  W. 
52  (a  practical  farmer,  as  to  corn) ; 
W.  U.  T.  Co.  V.  Coyle,  24  Okla.  740,  104 
P.  367;   Dakin   v.  Ins.   Co.,  59  Or.   269, 

117  P.  419;  Pecos  &  N.  T.  E.  Co.  v. 
Porter  (Tex.  Civ.),  156  S.  W.  267;  Gulf, 
etc.  E.  Co.  T.  Gillespie,  54  Tex.  Civ. 
593,  118  S.  W.  628;  Freeman  v.  Tavlor 
(Tex.  Civ.),  130  S.  W.  733;  Chicago, 
etc.  E.  Co.  V.  Kapp  (Tex.  Civ.),  117 
S.  W.  904. 

558-26  Bailey  v.  Walton,  24  S.  D. 
118,  123  N.  W.  701;  Chicago  E.  L  St 
G.  E.  Co.  V.  Clark  (Tex.  Civ.),  129  S. 
W.    186. 

558-29  Upton  v.  Hospital,  157  HI. 
App.  126;  Federal  Union  Surety  Co.  v. 
Mfg.  Co.,  176  Ind.  328,  95  N.  E.  1104; 
Model  Clothing  Co.  v.  Co.,  158  Mo. 
App.  481,  139  S.  W.  242;  Lav  r.  E.  Co., 
157  Mo.  App.  467,  138  S.  W.  884;  Mis- 
souri, etc.  E.  Co.  V.  Neiser,  54  Tex.  Civ. 
460,  118  S.  W.  166. 

Persons  knowing  habits,  and  character 
of  dog  may  testify.  Ellis  v.  Oliphant 
(la.),  141  N.  W.  415. 
559-30  Tavlor  v.  Co.,  82  Conn.  220, 
72  A.  1080;  Euston  V.  E.  Co.,  147  111. 
App.  594;  Culver  v.  Ins.  Co.,  141  Mo. 
App.  20.5,  124  S.  W.  540;  Svkes  v. 
Thornton,  223  Pa.  589,  72  A.  1063;  Chi- 
cago, etc.  E.  Co.  V.  Jones   (Tex.  Civ.), 

118  S.  W.  759. 
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If  witnesses  qualify  themselves  to  tes- 
tify as  to  the  market  value  of  horses; 
that  they,  in  effect,  testified  that  they 
had  not  sold  or  knew  of  any  horse  of 
this  exact  description  being  sold  does 
not  disqualify  them  to  testify  as  to 
the  market  value.  Moore  v.  R.  Co. 
(Tex.  Civ.),  146  S.  W.  1070. 
f?59-34  Clapper  r.  Race,  121  N.  Y.  S. 
317. 

560-35  Sandberg  r.  Borstadt,  48 
Colo.  96,  109  P.  419;  Needham  r.  Hal- 
verson,  22  X.  D.  ^M,  13.5  N.  W.  203 
(cit.  this  text) ;  Hertzog  r.  Star  Co., 
73  Wash.  197.  131  P.  806  (market 
value);  Schacht  r.  Oriental  S.  &  T.  Co., 
1.5.5  Wis.  121,  143  N.  W.  1058.  See 
Midland  V.  R.  Co.  v.  Larson  (Okla.), 
13S  P.  173. 

560-37  Maiss  r.  Assn.,  146  111.  App. 
196. 

561-38  Lewis  v.  S.,  165  Ala.  83,  51 
S.   30S. 

561-39  Hardaway-W.  Co.  r.  Brad- 
lev,  163  Ala.  596,  51  S.  21  (value  of 
use);  Hawkins  r.  Collins,  89  Neb.  140, 
131  N.  W.  187;  Anderson  v.  R.  Co.,  84 
Neb.  311.  120  N.  W.  1114  (crops  and 
live  stock);  Texas  C.  R.  Co.  r.  Quails 
(Tex.  Civ.),  124  S.  W.  140.  See  Ellis 
r.  Oliphant  (Ta.),  141  N.  W.  415. 
Insurance  carried,  some  evidence  of 
owner's  opinion  as  to  value  of  property. 
Dunsmuir  r.  The  Otter  (Can.),  10  West. 
L.  R.  380. 

561-40  Bolte  v.  Assn.,  23  S.  D.  240, 
121    N.   W.    773. 

561-43  Millsapp  r.  Woolf,  1  Ala. 
App.  .599.  56  S.  22. 

561-45     Sandberg     v.     Borstadt.     48 
Colo    96.  109  P.  419;  Sullivan  v.  Girson, 
39  Mont.  274,  102  P.  320. 
562-53     Description  of  property,  basis 
for  opinion.     Gulf,  etc  R.  Co.  r.  Gilles- 
pie. 54  Tex.  Civ.  593,  118  S.  W.  628. 
562-56     P.  V.  White,  19  Cal.  App.  555, 
126    P.   505;    St.   Louis,   etc.   R.    Co.    v. 
Lieurance,  80  Kan.  424.  102  P.  842. 
562-57     Knowledge  of  value  in  either 
of     two     near-bv     markets,     sutTicient. 
Corev    V.   Penney,   165   Ala.   234,   51    S. 
624. ' 

563-63  But  the  newspaper  is  admis- 
sible. Houston  Pkg.  Co.  r.  Griffith 
(Tex.  Civ.).  144  S.  W.  1139. 
563-64  Ellis  r.  Co.,  4  Ala.  App.  51  <^, 
58  S.  724:  Estes  r.  R.  Co.,  49  Colo.  37<^. 
113  P  1005;  Houston  P.  Co.  r.  Griffith 
(Tex.  Civ.),  164  S.  W.  431;  Texas  & 
P.  R.  Co.  V.  Isenhower  (Tex.  Civ.),  131 
S.  W.  297. 


563-65  Brown  r.  Truax,  58  Or.  572, 
115  P.  597;  Burris  F.,  etc.  Co.  f.  Allen 
(Tex.  Civ.),  164  S.  W.  878. 
563-67  Flvnn  r.  B.,  53  Tex.  Civ. 
481,  118  S.  W.  84S;  Galveston,  etc.  R. 
Co.  V.  Hillman  (Tex.  Civ.),  118  S.  W. 
158. 

563-68     Making    inquiries     does     not 
di.squalify  witness  if  testimony  not  en- 
tirely   rested    on    information    obtained 
in  consequence.     Ft.  Worth,  etc.  R.  Co. 
r.    Arthur    (Tex.   Civ.).   124   S.   W.   213. 
564-77     C.  R.  I.  &  G.  R.  Co.  r.  Clark 
(Tex.  Civ.),  129  S.  W.  186. 
565-81     Texas    C.    R.    Co.     r.     Quails 
(Tex.   riv.),   124  S.  W.  140. 
565-83     Gulf,  C.  &  S.  P.  Co.  r.  Coul- 
ter (Tex.  Civ.),  139  S.  W.  16. 
566-91     Palestine  H.  Wine  Co.  r.  Co., 
67  Misc.  456.   123   N.  Y.  R.  346. 
Value  at  the  time  is  the  limits  of  ad- 
missibilitv.    Brown  v.  S.  (Tex.  Cr.),  162 
S.  W.  339. 

566-92     :Midland   Val.   R.   Co.  t\   Ad- 
kins,  36  Okla.  15,  127  P.  867. 
566-93     Peal  r.  R.  Co.,  144  Mo.  App. 
691,  129  S.  W.  52. 

566-96  Mealey  r.  Co.,  118  Minn.  427, 
136  N.  W.  1090;  Mitchell  r.  Rowley.  63 
Misc.  643,  118  N.  Y.  S.  751;  Houston 
Pkg.  Co.  r.  Griffith  (Tex.  Civ.>.  144 
S.  W.  1139;  Austin  v.  Langlois.  83  Vt. 
104,  74  A.  489  (value  as  basis  for  dam- 
a<res). 

566-99  Houston,  etc.  R.  Co.  r.  Rob- 
erts (Tex.  Civ.),  126  8.  W.  SHO. 
Nor  earlier  than  it  could  have  reached 
there,  (inlvepton.  etc.  R.  Co.  r.  Word 
(Tex.  Civ.V  124  S.  W.  478. 
State  of  market  one  day  prior  to  time 
in  question,  irrelevant.  Galveston,  etc. 
R.  Co.  r.  Noelke  (Tex.  Civ.),  125  S.  W. 
969. 

567-6  Delaware  Tns.  Go.  r.  Hill  (Tex. 
Civ.),  127  S.  W.  2>^3. 
For  jurisdictional  purposes  value  must 
be  fixed  as  of  time  suit  begun.  Peoplo's 
S.  Bk.  r.  Sanderson,  24  S.  D.  443.  123 
N.  W.  873. 

567-7  Gravs  H.  Co.  r.  Lumb.  Co..  163 
1  HI  \pp  231  i  Tope  r.  Thurston,  147  Mo. 
I  App.  6^1.  127  S.  W.  397. 
Cross-examination. — Tn  an  action  for 
damages  to  a  shipment  of  horses  where 
plaintiff  had  testified  as  to  the  value 
at  a  particular  place  he  may  be  cross- 
examined  as  to  price  paid  at  another 
plac^o — this  being  a  circumstance  to  be 
considered  by  the  .i»ry.  Hanl<;y  ';^^- 
cago,  etc.  R.  Co.,  154  la.  60,  134  N.  W. 
417. 
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567-8  No  presumption  material  dif- 
ference in  value  of  ordinary  article  of 
commerce,  sold  in  large  quantities,  ex- 
isted in  one  city  as  against  its  value  in 
another  city  not  remote.  Jaquith  v. 
Morrill,  204  Mass.  181,  90  N.  E.  556. 
Value  at  other  market,  where  value  is 
the  same,  competent.  Ft.  Worth,  etc. 
E.  Co.  V.  Poindexter  (Tex.  Civ.),  154 
S.  W.  581. 

568-12  Value  of  stocks  at  place 
where  they  were  directed  to  be  bought 
may  be  shown  in  action  for  negligence 
in  transmitting  message.  Postal  T.  C. 
Co.  V.  Harriss,  56  Tex.  Civ.  105,  121 
S.  W.  358. 

568-15  Kirchman  v.  Co.,  92  Ark.  Ill, 
122  S.  W.  239;  Ford  v.  Lawson,  133 
Ga.  237,  65  S.  E.  444.  Coiitra,  Missouri, 
etc.  E.  Co.  V.  Wasson  (Tex.  Civ.),  126 
S.    W.    664 

Value  in  other  markets  generally  in- 
admissible. Justice  v.  Brock  (Wyo.), 
131  P.  38. 

Eule  not  absolute  so  as  to  exclude  proof 
of  actual  value.  Galveston,  etc.  E.  Co. 
V.  Powers,  54  Tex.  Civ.  168,  117  S.  W. 
459. 

569-18  Ford  v.  Lawson,  133  Ga.  237, 
65  S.  E.  444. 

569-34  Nat.  W.  &  S.  Co.  v.  Toomey, 
144  Mo.  App.  516,  129  S.  W.  423. 
570-27  Nat.  W.  &  S.  Co.  v.  Toomey, 
144  Mo.  App.  516,  129  S.  W.  423;  Ford 
V.  Lawson,  133  Ga.  237,  65  S.  E.  444; 
Olson  V.  Eydl,  25  S.  D.  268,  126  N.  W. 
587;  Houston,  etc.  E.  Co.  v.  Eoberts 
(Tex.  Civ.),  126  S.  W.  890;  St.  Louis, 
etc.  E.  Co.  V.  Adams,  55  Tex.  Civ.  245, 
118   S.   W.   1155. 

571-36  Kirchman  f.  Co.,  92  Ark.  Ill, 
122  S.  W.  239. 

572-39     Meadows  v.  Shelbourne  (Ky.), 
127  S.   W.  477.     See  supra,   "Attorney 
and  Client,"  162-88. 
573-43     Meadows  v.  Shelbourne  (Ky.), 
127  S.  W.  477.     See  supra,  "Attorney 
and   Client,"   163-90. 
575-51     Comp.  Meadows  r.  Shelbourne 
(Ky.),  127  S.  W.  477.     See  supra,  "At- 
torney and   Client,"   168-3. 
575-54     What  another  would  consider 
a  reasonable   fee  inadmissible.     Latou- 
rette  v.  Miller,  67  Or.  141,  135  P.  327. 
578-74     Gilbert    v.    Lloyd,     170     111. 
App.  436. 

578-78  Stoddard  v.  Sagal,  86  Conn. 
346,    85   A.   519. 

579-79  S.  v.  Flarsheim,  137  Mo.  App. 
1,  119  S.  W.  17,  Missouri  attorney  not 
competent  to  testify  to  value  of  serv- 


ices rendered   in  California  in  absence 
of    special   information. 
579-81     Shaw    v.    Probacco,    139    Ga. 
481,  77  S.  E.  577;   Chicago,  etc.  E.  Co. 
V.    Whitney,    143    la.    506,    121    N.    W. 
1043;    Steele    v.    Hammond,     136     App. 
Div.  667,  121  N.  Y.  S.  589.     See  supra, 
"Attorney  and  Client,"  172-17. 
580-82     Central,   etc.  E.   Co.   v.  Goel- 
zer,  92  Ark.  569,  123  S.  W.  781. 
581-91     Financial    condition    of    pa- 
tient and   value   of   estate   of   deceased 
competent.     Schoenberg  v.  Eose,  145  N. 
Y.  S.  831. 

582-7  Fowle  v.  Parsons  (la.),  141  N. 
W.  1049. 

583-22  Price  paid  admissible  to  show 
A'alue  of  services.  Carnego  v.  Crescent 
C.  Co.  (la.),  146  N.  W.  38. 
584-23  Value  of  wife's  services  to 
husband,  inferred  from  nature  of  her 
injuries  and  knowledge  of  jurors.  Texas 
T.  &  T.  Co.  r.  Scott  (Tex.  Civ.),  127 
S.  W.  587. 

Jurors  may  fix  value  of  services  ren- 
dered by  members  of  family  to  one  of 
their  number  as  unskilled  nurses  with- 
out evidence.  Scurlock  v.  Boone,  142 
la.  684,  121  N.  W.  369;  Scullane  v.  Kel- 
logg, 169  Mass.  544,  48  N.  E.  622; 
Styles  V.  Decatur,  131  Mich.  443,  91 
N.  W.  622;  Murray  v.  E.  Co.,  101  Mo. 
236,  13  S.  W.  817,  20  Am.  St.  601;  4 
Sutherland  on  Damages  (3d  ed.), 
§1250. 

584-24  Value  of  services  of  dentist's 
assistant,  not  matter  of  common  knowl- 
edge. Woodward  v.  Donnell,  146  Mo. 
App.  119,  123  S.  W.  1004. 
It  is  presumed  ordinances  fixing  value 
of  services  to  be  rendered  municipality 
or  its  inhabitants  are  reasonable  and 
valid.  Knoxvill  f.  Co.,  212  U.  S.  1; 
MeCook  W.  Co.  f.  McCook,  85  Neb. 
677,  124  N.  W.  100.  Same  presumption 
in  favor  of  statute.  S.  v.  Co.,  85  Neb. 
25,  122  N.  W.  691. 
584-25  Woodward  v.  Donnell,  146 
Mo.  App.  119,  123  S.  W.  1004;  O 'Meara 
V.  McDermott,  40  Mont.  38,  104  P. 
1049. 

Sufficient  evidence.  —  Pearson    v.    Hen* 
drick,  13  Cal.  App.  732,  110  P.  586. 
584-32     See  supra,  "Master  and  Ser- 
vant," 503-83. 

586-47  Atlantic  Coast,  etc.  Co.  v. 
Blaloek,  8  Ga.  App.  44,  68  S.  E.  743; 
Stevens  v.  Co.,  124  Minn.  421,  145  N 
W.  173;  Anthony  l>.  Nourse,  34  Okla. 
795,  127  P.  491. 
586-49     Geiger  v.  Kiser,  47  Colo.  297, 
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107  P.  267;  Floore  v.  J.  T.  Burgher  & 
Co.  (Tex.  Civ.),  128  S.  W.  llo2. 
Reasonableness  and  extent  of  custom- 
ary charge  must  be  shown.  Eckstein 
f.  Schleimer,  62  Misc.  635,  116  N.  Y. 
S.   7. 

587-60     Stevens    r.    Co.,     124     Minn. 
421,  145  X.  W.  173. 

Value  of  real  estate  broker's  services  is 
dependent  upon  results;  hence  it  is 
competent  to  show  amount  of  money 
received  by  defendant.  Mavhew  v. 
Brislin,  13  Ariz.  102,  108  P.  253. 
588-61  Ingham  L.  Co.  v.  Ingersoll, 
93  Ark.  447,  125  S.  W.  139;  Anthony 
■v.  Nourse,  34  Okla.  795,  127  P.  491. 
588-63  Ralph  v.  Tavlor,  33  R.  I.  503, 
82  A.  279.  Contra,  ^Tiipple  v.  Far- 
relly,  136  App.  Div.  587,  121  N.  Y.  S. 
117. 

589-70  Stevens  v.  Co.,  124  Minn. 
42].  145  N.  W.  173. 
589-72  Stevens  r.  Co.,  124  Minn. 
421,  145  N.  W.  173. 
590-86  Compensation  paid  for  other 
services  rendered  during  time  those  in 
question  rendered,  may  be  shown  on  is- 
sue of  reasonable  value.  Ferrv  l".  Hen- 
derson, 32  App.  Cas.  (D.  C.)  41. 
591-87  Mavhew  v.  Brislin,  13  Ariz. 
102,  108  P.  253;  Ferrv  r.  Henderson, 
32  App.  Cas.  (D.  C.)  41;  Public  Service 
Com.  r.  Co.,  122  Md.  355,  90  A.  105; 
Dovle  V.  Gibson,  119  Md.  36,  85  A. 
961;  Hialey  v.  Hialey,  157  Mich.  45, 
121  N.  W.  465  (employer  who  paid 
by  piece  may  testify  to  value  of 
services  bv  dav) ;  Ward  r.  Kropf,  120 
N,  Y.  S.  476;  "Floore  r.  Burgher  (Tex. 
Civ.).  128  S.  W.  1152  (though  witness 
had  no  experience  in  city  where  serv- 
ices performed,  it  not  appearing  their 
value  varied  because  of  place).  Value 
of  services  to  be  rendered  ma.v  be  so 
shown.  Carter  v.  R.  Co.,  145  111.  App. 
653. 

591-90  Elements  of  opinion  must  bo 
stated.  Barnes  v.  Co.,  131  Apji.  Div, 
40,  115  X.  Y.  S.  703. 
592-96  Rosenow  r.  Wiener,  11  Cal. 
App.  294,  104  P.  839;  Escher  r.  Countv, 
146  la.  738.  125  N.  W.  810;  Nesbit  r. 
Shisler,  175  Mo.  App.  565,  158  S.  W. 
419;  O'Meara  r.  McDermott,  40  Mont. 
38,  104  P.  1049;  International,  etc.  R. 
Co.  V.  Lane  (Tex.  Civ.),  127  S.  W.  1066. 
592-98  Thompson  r.  Co.  (Ta.),  141 
N.  W.  912;  McCoy  r.  McCoy  (Ky.),  125 
S.  W.  177. 

593-2     Gibson  v.  Wheldon,  82  Vt.  175, 
72  A.  909. 


595-13     Ferry  v.  Henderson,  32  Xpp. 
Cas.  (D.  C.)  41;  Davis  f.  Dist.,  84  Neb. 
85S,    ]i'2    X.    W.    38. 
595-21     ll3'pothL'tical   questions   must 
be  based  on  testimony  tending  to   sup- 
port assunietl  facts.    Mavhew  v.  Brislin, 
13  Ariz.   102,   108  P.  25.3. 
596-28     Leasure  r.  Boie,  142  la.  284, 
120   X.    W.   643;    Cox   v.   Polk.   139   Mo. 
App.  200,  123  S.  W.  102;  Pevser  r.  Co., 
53  Wash.  033,  102  P.  75(1. 
Value  of  property  supplied  under  con- 
tract may  be  proved  as  against  contrac- 
tor charged  with  conspiracy  to  defraud. 
C.  r.  Snyder,  40  Pa.  Super.  4S5. 
Ambiguity  in  contract    aided    by    evi- 
dence of  value  of    articles    contracted 
for.     C.  V.  Sanderson,  40  Pa.  Super.  416, 
foil.  Hume  r.  U.  S.,  132  U.  S.  406. 
Competent  to  show  motive  for  desiring 
postponement    of    deliverv      of     goo'is. 
Koch    v.   Wimbrow,   111    Sid.   21,   73   A. 
896. 

597-29     Baker    r.    Temple,    100    Mich. 
318,    125    X.    W.   63,   price   paid   several 
vears  before,  too  remote. 
598-37     McCarthy    v.    Fell,    24    S.    D. 
74.  123  X.  W.  497. 

602-47  Masterson  i".  Harrington  (Tex. 
Civ.),  145  S.  W.  626. 

604-81  Uncontradicted  opinions,  not 
conclusive.  Sal;T:ger  r.  Co.,  147  la.  484, 
126  X.  W.  362. 
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620-1     Stegmaicr  r.  Co.,  225  Pa.  221, 
74  A.  58. 

621-2  Bouyer  f.  City,  4  Ala.  App. 
292,  59  S.  Is'S;  Zacuchnv  v.  Lighterage 
Co.,  157  111.  App.  136. 
"Practically  conceding  the  action  will 
not  lie  as  one  for  slan«ler  of  title,  j'lain- 
tifl's  insist  it  may  be  treated  as  an  ac- 
tion in  the  nature  of  trespass  on  the 
case;  the  essential  fact  being  that  the 
defendant  maliciously  assorted  title  to 
the  ground  by  driving  stakes,  when  he 
knew  he  had  no  title,  for  the  purpose 
of  preventing  plaintiffs  from  selling, 
and  succeeiled  in  accomplishing  the  pur- 
pose. That  is  to  sa.v,  his  act  alarmed 
Casey  and  prevented  him  from  complet- 
ing the  sale,  which  had  been  negotiated 
with  him.  Without  holding  such  an 
action  will  not  lie.  we  hold  it  was  not 
brought  in  this  instance,  which  is  plain- 
ly one  for  slander  of  title.  The  pe- 
tition does  not  say  setting  the  stakes 
out  in  itself  prevented  Casey  from  buy- 
ing, but  alleges,  as  will  be  observed  by 
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reading  the  conclusion,  that  said  con- 
duct, in  connection  with  the  verbal 
slander,  broke  up  the  sale.  The  allega- 
tion is  'that  by  reason  of  said  false, 
defamatory,  and  malicious  acts,  repre- 
sentations, and  statements  so  done  and 
made  by  the  defendant,'  Casey  was  dis- 
suaded from  the  purchase  of  the  prop- 
erty, etc.  The  verbal  slander  is  counted 
on  throughout  the  petition  as  an  es- 
sential part  of  the  cause  of  action,  and 
there  was  a  futile  attempt  to  make  it 
good  by  evidence."  Ehoades  v.  Bugg 
148  Mo.  707,  129  S.  W.  38. 
622-3  W.  U.  T.  Co.  v.  Webb,  94 
Ark.  350,  126  S.  W*.  1072;  Schwartmg 
V.  Carpenter,  157  Cal.  432,  108  P.  318; 
Fields  r".  Florence  (Tex.  Civ.),  123  S. 
W.    187. 

623-5     Pence  r.  City  of  Danville,  147 
Ky.    683,    145   S.    W.   385. 
624-8     Casner  v.  Hoskins,  64  Or.  254, 
128  P.  841,  140  P.  55;  Reed  v.  Robert- 
son (Tex.  Civ.),  150  S.  W.  30ff. 

630-16  Handley  v.  Shaffer,  177  Ala. 
636,  59  S.  286;  Darling  v.  Wood,  168 
111.  App.  272;  Chesapeake  &  O.  E.  Co. 
V.  Collinsworth,  152  Ky.  197,  153  S.  W. 
241;  Borkstrom  r.  Evan,  138  App.  Div. 
183,  122  N.  Y.  S'.  878. 
"A  plaintiff  cannot  file  a  statement 
which  avers  one  cause  of  action,  and  be 
permitted,  on  the  trial,  to  prove  a  dif- 
ferent cause  of  action.  He  must  state 
the  claim  on  which  he  will  rely  to  re- 
cover so  clearly  and  concisely  that  the 
defendant  may  be  fully  advised  as  to 
what  he  is  called  upon  to  meet."  Nat. 
Bk.  V.  B.  Co.,  233  Pa.  421,  82  A.  773. 
631-19  Aldrich  v.  E.  Co.,  147  ni. 
App.  198;  Wilson  v.  Kelso,  115  Md. 
A.  895;  French  V.  Mfg.  Co.,  173  Mo. 
App.  220,  158  S.  W.  723. 
632-20  Coe  v.  Kutinsky,  82  Conn. 
685,    74   A.   1065. 

636-28  International,  etc.  E.  Co.  v. 
Garcia,  54  Tex.  Civ.  59,  117  S.  W.  206. 
See  South,  etc.  R.  Co.  v.  Com.,  171  Fed. 
225. 

637-30  See  Mound  City  Co.  v.  Castle- 
man,   171   Fed.  520. 

638-31  Mavor  v.  E.  Co.,  76  N.  J.  Eq. 
317,  74  A.  505. 

638-33  Cooper  v.  Cooper,  65  W.  Va. 
712.  64  S.  E.  927. 

638-34     Brandom  v.  McCausland,  171 
Fed.  402,  96  C.   C.  A.  358. 
639-35     Tedescki  t\  Burger,  162  Ala. 
534,  50  S.  150. 
641-40     S.  V.  Starnes,  151  N.  C.  724, 


66  S.  E.  347;  Early  v.  S.,  56  Tex.  Cr. 
61,  118  S.  W.  1036. 
642-43  Brantley  v.  S.  (Ala.  App.), 
65  S.  678;  Holloway  v.  S.,  90  Ark.  123, 
118  S.  W.  256;  P.  v.  Eussell,  156  Cal. 
450,  105  P.  416;  Wvatt  V.  S.,  58  Tex. 
Cr.  115,  124  S.  W.  929. 
642-44  Evans  v.  S.,  94  Ark.  400,  127 
S.  W.  743;  S.  V.  Lund,  80  Kan.  240, 
101  P.  1000. 

643-46  Appeal  of  Beardsley,  83 
Conn.  34,  75  A.  141.  See  Martin  v.  Co., 
198  N.  Y.  324,  91  N.  E.  798,  notice  of 
servant's  injury. 

643-47  In  admiralty  pleading  the 
technical  precision  necessary  at  com- 
mon law  is  not  required.  There  is  no 
rigid  rule  that  a  libelant  alleging  one 
fault  cannot  recover  on  proof  of  a 
different  fault.  The  Prudence,  204  Fed. 
66,  122  C.  C.  A.  380;  The  Cambridge, 
4  Fed.  Cas.  No.  2,334. 
645-52  S.  V.  Edminster,  105  Me.  485, 
75  A.  57;  Fowlie  v.  Co.,  82  Vt.  230,  72 
A.  989. 

Failure  of  plaintiff  to  prove  all  dam- 
ages alleged  is  not  a  variance.  Loy 
r.  Eeed  (Ala.  App.),  65  S.  855. 
646-53  Fitzgerald  v.  Chicago,  144  111. 
App.  462;  Williams  t\  Smith,  29  E.  I. 
562,    72   A.   1093. 

647-55  Colorado  Springs  &  I.  E.  Co. 
r.  Allen,  48  Colo.  4,  108  P.  990;.  Fuller 
r.  Mullins,  143  Ky.  639,  137  S.  W.  243; 
Hall  G.  Co.  V.  E.  Co.,  148  Mo.  App.  308, 
128  S.  W.  42;  Parker  v.  Co.,  85  Neb. 
515,  123  N.  W.  1026;  Dellinger  v.  R. 
Co.,  160  N.  C.  532,  76  S.  E.  494;  Inter- 
national, etc.  R.  Co.  V.  Lane  (Tex.  Civ.), 
127  S.  W.  1066;  Speight  v.  Co.,  36 
Utah  483,  107  P.  742;  Bartelt  v.  R.  Co., 
57  Wash.  16,  105  P.  487;  Butterworth 
r.  Teale,  54  Wash.  14,  102  P.  768;  Zohr- 
laut  V.  Mengelberg,  144  Wis.  564,  124 
N.  W.  247. 

647-56  Geiger  v.  Kiser,  47  Colo.  297, 
107  P.'  267;  Findley  v.  R.  Co.,  7  Ga. 
App.  180,  66  S.  E.  485;  Mingus  r.  Bk., 
136  Mo.  App.  407,  117  S.  W.  683;  Bird- 
sail  r.  Coon,  157  Mo.  App.  439,  139  S. 
W.  243;  Texas  C.  T.  Co.  v.  Owens  (Tex. 
Civ.),  128  S.  W.  926;  Yarn  v.  H.  Co. 
(Tex.  Civ.),  124  S.  W.  693. 
649-59  So.  R.  Co.  v.  Lee,  167  Ala. 
268,  52  S.  648;  Hinton  v.  Tyler,  163 
111.  App.  454;  Mosier  V.  Board,  etc.,  91 
Kan.  825,  139  P.  414;  Main  Jellico  M. 
0.  Co.  V.  Parker  (Kv.),  124  S.  W.  871; 
Oborn  v.  Nelson,  141  Mo.  App.  428,  126 
S.  W.  178;  Loeffler  v.  Bleier,  63  Misc. 
352,  117  N.  Y.  S.  163;  Coore  v.  R.  Co., 
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152  N.  C.  702,  68  S.  E.  210;  Zcno  v. 
Bazzell  (Okla.),  139  P.  281;  Brown  C. 
Co.  r.  Johnson  (Tex.  Civ.),  154  S.  W. 
684;  Ft.  Worth,  etc.  Co.  r.  Limberg 
(Tex.  Civ.),  1.52  S.  W.  1180;  National 
M.  &  M.  Co.  r,  Piccalo,  54  Wash.  617, 
104  P.  128;  Luther  L.  Co.  r.  Bk.  (Wyo.), 
139  P.  433. 

650-61    Vandalia  R.  Co.  i:  Keys,  46 
3nd.  App.  3.53,  91  N.  E.  173. 
650-64     Hauer    v.    Sampsell.    153    111. 
App.  60;  Marr  v.  Zeidler,  145  Mo.  App. 
199,   129  S.  W.  469. 

651-65  Cockins  v.  Bk.,  84  Neb.  624, 
122  N.  W.  16;  Walloston  v.  Fahnestoek, 
116  N.  Y.  S.  743;  Huie  v.  De  Vorc,  138 
App.  Div.  677,  123  N.  Y.  S.  12;  Kansas 
City,   etc.  E-.   Co.   v.  Pope    (Tex.   Civ.), 

153  S.  W.  163;   Western  U.  Tel.  Co.  v. 
Stracner   (Tex.  Civ.),  152  S.  W.  845. 
652-68     Denver    v.    Walker,    45    Colo. 
3S7,   101  P.  348: 

654-75     Walker  r.  Bohannan,  243  Mo. 
119,    147   S.   W.    1024. 
654-76     Powell  v.  Huey,  241  111.  132, 
89  X.  E.  299. 

655-77  S.  r.  Gaincy,  irT5  La.  65  S. 
609. 

Admission  of  a  trust  deed  when  mort- 
gage  was   specified   is   immaterial.      Os- 
borne V.  S.   (Ark.).  160  S.  W.  215. 
655-78     Harrison    r.   U.   S.,   200   Fed. 
002,  119  C.  C.  A.  78;  Kemp  r.  U.  S.,  41 
App.    Cas.    (D.    C.)    539;    Ty.    r.   Leslie, 
15  X.  M.  240,  106  P.  378. 
656-81     Met.  Life  Ins.   Co.   v.  Tlays- 
lett.   Ill   Va.   107.  68  S.   E.  256. 
657-90     S.  V.  Lund,  80  Kan.  240,  101 
P.    1000. 

659-99  Karczenaka  r.  Chicapro,  144 
111  App.  516  (if  alle^'ation  ambi<ruous') ; 
Hewitt  V.  R.  Co.,  171  Mich.  211,  137  X. 
W.   66. 

661-2  Cent,  of  Oa.  R.  Co.  r.  Teasley 
(Ala.),  65  S.  981;  S.  r.  Heft,  155  La.  21. 
134  N.  W.  950;  Saxton  r.  Corbett  (Tex. 
Civ.),  122  S.  W.  75  (date  of  eviction 
in  trespass  to  try  title). 
662-3  S.  r.  Ripfrio,  124  La.  614,  50 
S.  600 

663-5  Sovereign  Bk.  v.  Stanley,  1<6 
Fed.  743;  Stevenson  V.  Whatloy,  161 
Ala  250  50  S.  41 ;  Coen  r.  Bottman,  166 
Mo.  App.  671,  150  S.  W.  1137. 
664-7  Stevenson  r.  Cauble,  55  Tex. 
Civ.  75,  118  S.  W.  811,  principal  and 
ajrpnt. 

666-12  X^'umber  of  article  need  not 
be  proved  as  alleged  if  it  is  the  only 
one  tn  controversv.  Smith  r.  Duke.  6 
Ga.  App.  75,  64  S.  E.  292. 


667-14     Ty.  f.  Co.,  13  Ariz.  198,  108 
P.  960. 


667-15     But   see    Corona,    etc.    Co.    v. 

Ferricr    (Ala.),  65  S.  780. 

669-18     Higgins  f.  Co.,  78  Wash.  551, 

139  P.  500. 

671-29  Dempster  r.  Cochran,  174 
Fed.  5.S7,  98  C.  C.  A.  433;  U.  S.  H.  &  A. 
Co.  t'.  Veitch.  161  Ala.  6.30,  .50  S.  95; 
Austin  r.  Beall,  167  Ala.  420,  52  S.  657; 
Jenkins  r.  (lopton,  141  Mo.  App.  74, 
121  S.  W.  759;  Green  r.  Crutcher,  143 
Mo.  App.  595,  128  S.  W.  76S;  Silvert  C 
Kommel.  138  App.  Div.  229,  122  N.  Y. 
S.  846;  De  Luccia  v.  Cellilo,  123  X.  Y. 
S.  229;  Warner  L  Co.  r.  Sweet,  65 
Misc.  57,  119  X.  Y.  S.  166  (place  of  de- 
livery); Overland  A.  Co.  r.  Buntyn 
(Tex.  Civ.),  154  S.  W.  6.54. 
Proof  that  a  different  contract  than 
the  one  alleged  had  been  made,  is 
tantamount  to  proof  that  the  contract, 
as  set  up  in  plaintiff's  cause  of  action, 
had  never  been  entered  into  by  the  i>ar- 
tics.  Goodwin  t\  Biddy  (Tex.  Civ.),  149 
S.  W.  739. 

672-31     Harris  r.  Sanders   (Ala.),  65 
S.   136. 

672-33  Harris  r.  Sanders  (Ala.),  65 
S  136;  Atlas  C.  Co.  r.  O'Rear,  101  Ala. 
591,  .50  S.  63;  Rontz  r.  Bk.,  61  Fla.  403, 
55  S.  856;  Pluard  r.  Gerrity.  U6  111. 
.\pp.  224;  Heidelmeier  r.  Hecht.  145 
Til.  App.  116;  Metzger  r.  Manlove.  241 
Til  113  89  X.  E.  249.  Contra,  Logan 
r.  R.  Co.,  40  Mont.  467,  107  P.  415.  ^ 
672-33  See  Laumeier  v.  Dolph,  171 
Mo.  App.  81,  153  S.  W.  510. 
673-34  Burgher  r.  R.  Co..  139  Mo. 
\up  62  120  S.  W.  673;  Johnson  r. 
ITulett.  56  Tex.  Civ.  11,  120  S.  W.  2.57. 
673-38  TT.  S.  P.  Co.  f.  Linn  Co.,  170 
111.  App.  2.50;  O'Xeill  V.  Co.,  55  Or. 
122.  104  P.  725. 

675-40  .Johnson  r.  Bldg.  Co.,  171  Mo. 
\pp  543,  153  S.  W.  511;  Modern  Order 
r.  Tavlor  (Tex.  CW.\  127  S.  W.  2t'0. 
Especially  where  the  pleadings  allege 
that  a  copv  of  the  contract  was  at- 
tached as  an  exhibit  to  the  pleading. 
State  r.  Palacios  (Tex.  Civ.),  150  S.  W. 
229. 

676-41     Con\p.  Harris  r.  Basden,  162 
\la    :^07,  50  S.  321. 

677-42  Glausier  r.  Co.,  132  Ga.  540, 
Ot  S  E.  547;  Brown  r.  Williams,  24 
Okla.  30<?.  103  P.  .5*58. 
677-44  Revnolds  r.  Curry,  81  Kan. 
443  105  P.  437:  Reifschneider  r.  Beck, 
lis' Mo.  App.  725,  129  S.  W.  232;  Texas 
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&  P.  E.  Co.  V.  Eackusin  (Tex.  Civ.), 
145  S.  W.  734. 

677-45  Dempster  v.  Cochran,  174 
Ted.  587,  98  C.  C.  A.  433;  Scholz  v. 
Schneck,  174  Ind.  186,  91  N.  E.  730; 
Jones  V.  Buck,  147  la.  494,  126  N.  W. 
452;  Michael  v.  Kennedy,  166  Mo.  App. 
462,  148  S.  W.  983;  Mullinax  V.  Pyron 
(Tex.  Civ.),  123  S.  W.  1139. 
678-49  Reifsehneider  v.  Beck,  148 
Mo.  App.  725,  129  S.  W.  232;  Hughes 
t:  McFarland  (Tex.  Civ.),  128  S.  W. 
172. 

Complaint  held  to  aver  an  express  con- 
tract. Tharp  v.  Blew  (N.  D.),  135  N. 
W.  659. 

678-51  Funk  r.  Funk  (Ky.),  122  S. 
W.  511. 

679-52  Humphrey  r.  Totman,  204 
Mass.  8,  90  N.  E.  356. 
An  allegation  of  a  promise  to  compen- 
sate is  suflicient  vrithout  specifying  the 
manner  of  compensation.  Hursey  v. 
Surles,  91  S.  C.  284,  74  S.  E.  618. 
679-53  Pollak  r.  Gunter,  162  Ala. 
317,  50  S.  155;  Smith  V.  Weatherford, 
92  Ark.  6,  121  S.  W.  943. 
681-56  Birmingham  T.  &  S.  Co.  v 
Currv,  160  Ala.  370,  49  S.  319;  Gold- 
stein V.  Co.,  164  Ala.  505,  51  S.  150; 
Saylor  v.  Obendorf,  45  Ind.  App.  436, 
89  N.  E,  600;  Mullinax  v.  Lowry,  140 
Mo.  App.  42,  124  S.  W.  572;  Griswold 
v.  Haas,  145  Mo.  App.  578,  122  S.  W. 
781;  Almy  D.  Hammer,  121  N.  Y.  S. 
339. 

681-57  Carey  v.  Thyson,  39  App. 
Cas.    (D.   C.)    233. 

681-58  Dolinski  r.  Bk.  (Tex.  Civ.), 
122  S.  W.  276. 

682-59  Green  v.  Co.,  163  Ala.  511, 
50  S.  917;  Parsons  v.  D.  C,  38  App.  Cas. 
(D.  C.)  388. 

682-61  McCornick  v.  Swem,  36  Utali 
6,   102   P.   626. 

685-74     Crvstal   River    Lumb.    Co.   n 
Stores   Co.,  63   Fla.   119,   58   S.   129. 
690-83     See  Dyer   v.  Adams,  56  Tex. 
Civ.  400,  120  S.  W.  946. 
691-89     Kirkbridge      v.      Bartz,      82 
Conn.   615,   74  A.   888. 
692-92     Kelsay  v.  Taylor,  56  Or.  13. 
107  P.  609. 

692-96  Bronston  r.  Lakes,  135  Ky 
173,  121  S.  W.  1021;  Simers  V.  Halpern, 
114  N.  Y.  S.  163. 

692-97     Contra,  Samples  v.  Wever,  56 
Tex.  Civ.  562,  121   S.  W.  1129. 
693-3    For     example     of     immaterial 
variance,    see    Hawkins     v.    Bk.     (Tex 
Civ.),  145  S.  W.  722. 


694-4  A  note  indorsed  in  blank.  See 
Howell  r.  Bank,  40  App.  Cas.  (D.  C.) 
370. 

697-18  Alexander  v.  Woodmen,  161 
Ala.  561,  49  S.  883;  Barclay  ;;.  Co.,  46 
Colo.  558,  105  P.  865. 
Evidence  credit  given  for  premium,  not 
inconsistent  with  allegation  policy  is- 
sued in  consideration  of  stipulations 
and  $24  premium.  Raulet  v.  Ins.  Co., 
157  Cal.  213,  107  P.  292. 

697-20  Hilburn  v.  Ins.  Co.,  140  Mo. 
App.  355,  124  S.  W.  63. 

697-21  Allegation  of  full  perform- 
ance of  conditions  covers  any  and  all 
forms  of  waiver.  Wicecarver  v.  Ins. 
Co.,  137  Mo.  App.  247,  117  S.  W.  698, 
stating  rule  limited  to  insurance  cases. 
700-35  Lynch 's  Admr.  v.  Murray, 
56  Vt.  1,  83'A.  746. 

701-42  No  variance. — Southern  R. 
Co.  V.  Nappier,  138  Ga.  31,  74  S.  E.  778. 
702-46  Central  of  Georgia  E.  Co.  v. 
Thomas,  1  Ala.  App.  267,  55  S.  443. 
See  Comer  f.  "Meyer,  78  N.  J.  L.  464, 
74  A.  497. 

702-47  Gray  Eagle  Co.  v.  Lewis,  161 
Ala.  415,  49  S.  859;  Probst  t\  Hinesley, 
133  Ky.  64,  117  S.  W.  389  (surprise  can- 
not be  claimed  where  matter  fully  gone 
into  in  taking  deposition). 
702-48  Penn.  Co.  v.  Whitney,  169 
Fed.  572,  95  C.  C.  A.  70;  Collins  C.  Co. 
r.  De  Pugh,  43  Ind.  App.  648,  88  N.  E. 
317;  Samuels  V.  Willis,  133  Ky.  459, 
118  S.  W.  3.39;  Reynolds  v.  Fitzpatrick, 
40  Mont.  593,  107  P.  902;  McConnell 
V.  R.  Co.,  223  Pa.  442,  72  A.  849;  Pro- 
ducers' 0.  Co.  V.  Barnes  (Tex.  Civ.), 
120  S.  W.  1023. 

704-50  Metropolitan  L.  Ins.  Co.  P. 
Hartman,  174  Fed.  801,  98  C.  C.  A.  509; 
Tennessee,  etc.  Co.  v.  George,  161  Ala. 
421,  49  S.  681  (variance  in  name  of 
person  charged  with  negligence,  fatal) ; 
Link  V.  Jackson,  164  Mo.  App.  197,  147 
S.  W.  1114;  Gordon  V.  R.  Co.,  195  N.  Y. 
137,  88  N.  E.  14;  Menzie  v.  Wolff,  120 
N.  Y.  S.  53;  St.  John  v.  Co.,  32  R.  I. 
447,  79  A.  1101;  Stacy  v.  Delerv.  57  Tex. 
Civ.  242,  122  S.  W.  300. 
704-52  Hoyt  v.  Co.,  52  Wash.  672, 
101  P.  367. 

Common  law  marriage  shown  under  al- 
legation of  marriage.  Harlan  t".  Har- 
lan (Tex.  Civ.),  125  S.  W.  950. 
705-54  Guianios  v.  Co.,  242  111.  278, 
89  N.  E.  1003,  147  111.  App.  243. 
705-55-  Fleenor  v.  R.  Co.,  16  Ida. 
781,  102  P.  897. 
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706-56     Vaillaneourt  r.  R.  Co.,  82  Vt. 
416,  74  A.  99. 

706-57     W.  U.  T.  Co.  f.  Harris,  G  Ga. 
App.  200,  64  S.  E.  1123. 
7i)6-59     Toblcr  r.  Mfg.  Co.,   166  Ala. 
4S2,  52  S.  86. 

707-60  Sanitarv  C.  Co.  r.  Lin.llcy 
(In.l.  Aj.p.),  105  'N.  E.  5S5. 
707-61  ^rf'Loau  r.  Schoenhut,  225 
Pa.  1(10.  7?,  A.  1058. 
Allegation  of  specific  acts  preceded  by 
general  allegations  of  negligence  does 
not  confine  plaintiff  to  j>roof  of  such 
specific  acts  unless  complaint  clearly 
indicates  intention  to  so  limit  proof. 
U.  S.  Exp.  Co.  v.  Wahl.  16S  Fed.  84S, 
94  C.  C.  A.  260,  foil.  Traver  v.  R.  Co., 
25  Wash.  225.  65  P.  284. 
All  incidental  facts  and  circumstances 
constituting  alleged  ncgligonie  and 
fairlv  tending  to  establish  it  may  be 
proved,  Pui^et  Sound  H.  R.  r.  Van  Pelt, 
168  Fed.  206,  0.1  C.  C.  A.  492. 
If  general  allegation  is  followed  by 
special  averments  latter  are  grounds  of 
recovery  relied  upon  unless  pleading 
di.scloses  intention  to  set  up  diflVrcnt 
acts  in  respective  allegations.  Lantry- 
S.  C.  Co.  r.  McCracken,  53  Tex.  Civ. 
627,  117  S.  W.  453. 

707-64     Missouri,  etc.  R.  Co.  v.  Willis 
(Tex.  Civ.),  117  S.  W.  171. 
70S-65     P.    r.    Crowe,    145    111.    App. 
450;   Clovoland,  etc.  R.  Co.  r.  Case,  171 
Tnd.  369,  91  N.  E.  238;  Lexington  &  K. 
R.  Co.  V.  Fields.  152  Ky.  19,  153  S.  W. 
43;  Louisville  R.  Co.  r.  Caugh.  1.33  Ky. 
467,   118   S.   W.  276    (injury   to  hearing 
not  provable  under  allegation  of  injury 
to  head);  Eaver  r.  Harris,  95  Miss.  607, 
49  S.  258;  Parsons-A.  Co.  r.  R.  Co.,  136 
]\ro.  App.  494,  118  S.  W.  101;  Cordon  r. 
R.  Co.,  39  :Mont.  571,  104  P.  679;  Keefe 
V.  Lee,  197  N.  Y.  68,  90  N.  E.  344  (per- 
sonal   injuries).      See    Sheftall    r.    Zip- 
perer,  133  Cn.  488,  66  S.  E.  253. 
Proof  of  mental  injury  received  under 
allegations  of  great  or  permanent  bod- 
ilv  harm.     Raj'id  T.  R.  Co.  r.  Allen,  54 
Tex.  Civ.  245,  117  S.  W.  486. 
Cause   of   damage   must   be   proved    as 
pleaded.     Missouri,   etc.  R.   Co.    r.   Mc- 
Lean, 55  Tex.  Civ.   130,   118  S.   W.   161. 
Specific  allegation  of  usual  and  neces- 
sary damages,   not    required.     Trousil    r". 
Paver.   ^5    Neb.   431.   123   X.   W.  445. 
In    personal    injury     action     evidence 
other  organs   than   those   specified   were 
afTocted    may   be    received    to    show   ex- 
tent of  injury  to  latter.     Houston,  etc. 


R.  Co.  (.  Hanks  (Tex.  Civ.),  124  S.  W. 
136. 

708-66  Karczcn.ska  r.  Chicago,  239 
111.  4S3,  88  N.  E.  iss;  Clevolan.l,  etc.  R. 
Co.  f.  Foland  (Ind.  App.),  88  X.  E. 
787. 

709-69  Hauser  v.  Stcigers,  137  Mo. 
A'. p.  5C,0,  119  S.  W.  52. 
Substance  of  words  alleged  or  so  many 
f:f  them  as  eonstitute  iharge  must  bo 
proved.  Fleet  r.  Tichenor,  156  Cal. 
343,  104  P.  458. 

709-70     Warren  f.  Harlan  &  Ilollinga- 
worth  Corp.   (Del.),  84  A.  219;   H.  C.  r. 
Donaldson,   38   App.   Cas.    (D.   C.)    259; 
Jaquette   r.  Traction  Co.,  34   App.  Cas. 
^D.  C.)   41;   Kavanaugh   r.   Morgan,  145 
111.  App.  25;  Christensen  r.  Daniels  Co., 
142  111.  App.  129;   Keenan  r.  Wells.  142 
111.  App.   1;   Peterson   r.   Sears,  242   111. 
38,  89  N.  E.  696;  Terre  Haute  E.  Co.  r. 
Roberts.    174    Ind.   .351.   91    N.    E.    941; 
Louisville   &    X.   R.   Co.    r.    Payne,    1.33 
Ky.  539,  118  S.  W.  3.52;  S.  r.  Flanignn, 
111  Md.  481,  74  A.  818;  fJdwards  r.  L. 
Co.,    158    Mich.    428,    122    X.    W.    1073; 
Pierson  r.  R.  Co.,  159  Mi.h.  110.  123  X. 
W.  576;  Gardner  r.  R.  Co.,  223  Mo.  389, 
122  S.  W.  lOtiS;   Hobbitt  r.  R.  Co..  169 
Mo.  App.  424,  1.53  S.  W.  70;  Bowles  r. 
R.    Co.,    167    Mo.    Aj.p.   268,    149   S.   W. 
1041;   Detrich   r.  R.  <'o.,   143   Mo.  App. 
176,  127  S.  W.  603;  Haake  r.  Davis.  166 
Mo.  App.  249.  148  S.  W.  450;  Capehardt 
I.   Murta,  165  Mo.  App.  55.  145  S.  W. 
S27;    Ransom    r.   D.   Co.,   142    Mo.   App. 
361,   126  S.  W,  785;   Wilson   r.  St.  Jos- 
eph, 139  Mo.  App.  557.   123  S.   W.  .504; 
Flaherty   r.  R.   Co..  40    Mont.  4.54,    107 
P.   416  "(specific   act   alleged);    Lewis   r. 
Co.,  84  S.  C.  54,  C^rt  S.  E.  941;  Sutton  r. 
R.  Co.,  82  S.  C.  345,  G4  S.  E.  4ol;   Ft. 
Worth,   etc.    R.    Co.    r.    Morrison    (Tex. 
Clv.>,  123  S.  W.  621. 
Where  a  plaintiff  pleads  and  relies  upon 
one   or   more   specific    a.-ts   or    omissions 
as  negligence,  which  are  denied  by  the 
defendant,    and    the    petition    contains 
no     general     allegation     of     negligence, 
evidence    of    other    acts    of    negligenc« 
mav    properly    be    excluded,    and    it    is 
not  error  to  so  instruct  the  jury.     Bow- 
ers  r.   R.  Co.,  91    Xeb.  229,  135   X.   W. 
1017. 

Other  negligence  may  be  shown  cooper- 
ating^ with  that  alleged.  Srttlemeycr 
r.  R.'  Co.,  91  S.  C.  147.  74  S.  E.  137. 
709-71  Dallas,  etc  R.  Co.  r.  Barnes 
(Tex.  Civ.\  119  S.  W.  122. 
709-7S  Peck  r.  .Johnson.  169  Fed. 
154;  East  Tenn.  Tel.  Co.  v.  Jeffries,  153 
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Ky.  133,  154  S.  W.  1112;  Pittsburg,  etc. 
E.  Co.  V.  Schaub,  136  Ky.  652,  124  S. 
W.  885;  Klass  v.  E.  Co.,  169  Mo.  App. 
617,  155  S.  W.  57;  Galveston,  etc.  E. 
Co.  V.  Grant  (Tex.  Civ.),  124  S.  W.  145; 
Galveston,  etc.  E.  Co.  v.  Callahan  (Tex. 
Civ.),  124  S.  W.  129;  Kluska  v.  Yeo- 
mans,  54  Wash.  465,  103  P.  819;  Stone 
t\  E.  Co.,  66  W.  Va.  417,  66  S.  E.  521. 
Variance  as  to  number  of  car  in  which 
livestock  shipped  held  immaterial.  Me- 
Campbell  v.  E.  Co.,  150  Ky.  723,  150  S. 
W.  987. 

Specific  acts  of  negligence  may  be 
proved  under  general  allegation.  Wol- 
ven  V.  Co.,  143  Mo.  App.  643,  128  S. 
W.   512. 

Presumption  of  negligence  overcome  by 
proving  non-negligence  as  to  particular 
acts  alleged.  Volquardsen  v.  Co.,  148 
la.  77,  126  N.  W.  928. 

709-73  Contra  if  notice  of  injury 
specifies  time  of  occurrence.  .  Taylor  V. 
Peck,  29  E.  I.  481,  72  A.  645. 
710-77  Daniels  v.  V.  S.,  196  Fed. 
459,  116  C.  C.  A.  233;  Hope  v.  S.,  5  Ala. 
App.  123,  59  S.  326;  Lewis  r.  S.,  3  Ala. 
App.  133,  57  S.  1035;  Southern  E.  Co. 
f.  Arnold,  162  Ala.  570,  50  S.  293;  Brd. 
of  Tenement  House  Super,  v.  Schlechter, 
83  N.  J.  L.  88,  83  A.  783;  S.  v.  Brache, 
63  Wash.  396,  115  P.  853. 
710-78  S.  V.  Young,  163  Mo.  App.  88, 
146  S.  W.  70;  S.  v.  Judd,  221  Mo.  554, 
120  S.  W.  780;  S.  V.  Coss,  53  Or.  462, 
101  P.  193;  U.  S.  r.  Constantino,  2  Phil, 
Isl.  693;  Eobinson  v.  S.  (Tex.  Cr.),  163 
S.  W.  434;  Novy  v.  S.,  62  Tex.  Cr.  492, 
138  S.  W.  139;  Arredondo  v.  S.,  58  Tex. 
Cr.  145,  124  S.  W.  930;  Woods  v.  S., 
58  Tex.  Cr.  103,  124  S.  W.  918;  Dobbs 
V.  S.,  55  Tex.  Cr.  483,  117  S.  W.  799. 
"When  the  state  charges  a  violation 
in  a  particular  way,  it  must  be  bound 
by  the  position  it  takes,  and  is  not  en- 
titled to  a  verdict  in  its  favor,  unless 
it  makes  proof  of  the  particular  charge 
which  it  has  made."  S.  v.  Young,  163 
Mo.  App.  88,  146  S.  W.  70. 
711-81  See  Enson  v.  S.,  58  Fla.  37, 
50  S.  948. 

711-83  Melton  v.  S.,  58  Tex.  Cr.  86, 
124  S.  W.  910. 

"Even  allegations  originally  immate- 
rial may  be  made  material  by  their 
averment,  and  be  required  to  be  proved 
as  alleged,  in  order  to  protect  the  de- 
fendant from  again  being  placed  in 
ieopardy  for  the  same  Transaction. " 
Bone  1}'.  S.,  11  Ga.  App.  128,  74  S.  E. 


852,  cit.  Caswell  v.  S.,  5  Ga.  App.  483, 
63  S.  E.  566. 

712-84     S.  V.  Hansford,  81  Kan.  300, 
106   P.    738. 

712-85     If  abandonment  of  wife  and 
children  alleged,  proof  must  correspond. 
Carnley  v.  S.,  162 -Ala.  94,  50  S.  362. 
712-86     "White  slavery"  cases.— The 

indictment  charged  the  transporting  of 
two  persons  for  the  purpose  stated,  the 
proof  wholly  failed  as  to  one  of  them. 
"The  violation  of  the  statute  is  com- 
plete if  one  person  is  transported,  and 
the  fact  that  two  persons  are  named 
in  the  same  count,  instead  of  basing  a 
separate  count  ui")on  the  travel  of  each 
person,  should  not  be  fatal  to  a  con- 
viction. It  is  true  that  where  two 
persons  are  named  as  the  subject  of 
the  offense,  and  it  is  proved  as  to  one 
of  them  only,  there  is  a  seeming  vari- 
ance, but  it  is  really  a  I'ailure  of  proof 
as  to  a  thing  which  it  was  not  neces- 
sary to  allege."  Bennett  v.  U.  S.,  194 
Fed.  630,  114  C.  C.  A.  402. 
714-94  P.  V.  Svkes,  10  Cal.  App.  67, 
101  P.  20;  S.  V.  Colombo,  1  Boyce  (Del.) 
96,  75  A.  616;  May  v.  Com.,  153  Ky. 
141,  154  S.  W.  1074;  S.  v.  Kapicsky, 
105  Me.  127,  73  A.  830  (maintenance  of 
nuisance  for  any  length  of  time  be- 
tween alleged  dates  may  be  shown) ;  P 
V.  Nichols,  159  Mich.  355,  124  N.  W. 
25;  S.  f.  Gerber,  111  Minn.  132,  126  N". 
W.  48^;  S.  V.  Lee,  228  Mo.  480,  128  S, 
W.  987;  S.  V.  E.  Co.,  219  Mo.  156,  1J7 
S.  W.  1173;  S.  V.  Fellers,  140  Mo.  App. 
723,  127  S.  W.  95;  S.  V.  Vanella,  4* 
Mont.  326,  106  P.  364;  P.  v.  Lewis,  132 
App.  Div.  256,  116  N.  Y.  S.  893; 
Fletcher  v.  S.,  2  Okla.  Cr.  300,  101  P. 
599;  S.  V.  Coss,  53  Or.  462,  101  P.  193; 
U.  S.  V.  Smith,  3  Phil.  Isl.  20;  U.  S.  v. 
Cardona,  1  Phil.  Isl.  381;  S.  v.  Sysinger, 
25  S.  D.  110,  125  N.  W.  879;  S.  v.  Hef- 
fernan,  24  S.  D.  1,  123  N.  W.  87;  S.  v. 
Hoben,  36  Utah  186,  102  P.  1000;  S.  P. 
Myrberg,  56  Wash.  384,  105  P.  622. 
"When  time  is  not  of  the  essence,  the 
date  laid  in  the  bill  is  ordinarily  not 
considered  as  restrictive  or  controlling 
on  the  question  of  proof.  State  r.  Wil- 
liams, 117  N.  C.  753,  23  S.  E.  250."  S. 
V.  Mostella,  159  N.  C.  459,  74  S.  E. 
578. 

714-95  Townsend  v.  S.,  7  Ga.  App. 
8n,  68  S.  E.  333;  Green  v.  S.,  6  Ga. 
App.  324,  64  S.  E.  1121  (time  of  mak- 
ing contract  in  violation  of  law,  mate- 
rial);  P.  r.  Loomis,  161  Mich.  651,  126 
N.  W.  985;  S.  v.  Sowell,  85  S.  C.  278, 
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67  S.  E.  316;  S.  r.  Kelly,  89  S.  €.  303, 1  baptismal    name.      S.    r.    Mvrberg.    56 
71   S.   E.   987;    Cowan   v.  S.   (Tex.   Cr.),    Wasli.  3S-1.   lOo  P.  622. 


155  S.  W.  214;  Graso  v.  S.  (Tex.  f'r.), 
155  S.  W.  209;  S.  V.  Hoben,  36  Utah 
186,  102  P.  1002. 

714-96  White  v.  S.,  9  Oa.  Arp.  558, 
71  S.  E.  879. 

f  Exception  to  bar  of  statute  must  be 
allo^rod.  If  it  is  not  it  will  be  pre- 
sumed day  on  which  offense  alleped  to 
have  been  committed  is  immaterial  and 
prosecution  not  barred.  Hollinpsworth 
r.  S.,  7  Ga.  App.  16.  65  S.  E.  1077. 

In  Oliver  r.  S.,  101  Miss.  382,  58  S.  6,  a 
7)rosecution  for  unlawful  sale  of  intoxi- 
cating liquors,  etc.  The  day  on  wliich 
turned  into  court  by  the  grand  jury 
on  the  15th  day  of  March.  1911,  "and 
charged  that  the  defendant,  on  the 
15th  day  of  February,  1911,  in  said 
county,  did  unlawfully  sell  vinous, 
spirituous,  malt,  alcoholic  and  intoxi- 
cating liquors,  etc.  Tlie  day  on  whicli 
the  sale  was  actually  made  was  not 
shown  by  the  evidence;  the  witnesses 
simply  stating  that  it  occurred  some 
time  in  February,  1911.  The  court: 
"Appellant  claims  that  he  was  entitled 
to  a  peremptory  instruction,  for  the 
reason  that  it  was  not  shown  that  the 
sale  occurred  prior  to  the  15th  day  of 
February,  1911,  the  dav  laid  in  the  In- 
dictment. 'The  day  on  which  the  of 
fense  is  charged  to  have  been  commit- 
ted is  immaterial,  except  in  those  cases 
where  time  is  of  the  essence  of  the 
offense,  or  a  necessary  ingredient  of  its 
description;  and  hence,  in  a  case  not 
within  the  above  exception,  proof  that 
the  offense  was  committed  either  before 
or  after  the  day  laid  in  the  indictment, 
but  before  the  indictment  was  found 
and  within  the  period  prescribed  by  the 
statute  of  limitations,  is  sufficient.' 
McCartv  r.  State,  .37  Miss.  411;  Minzz.a 
v.  State,  36  Miss.  613;  Code  1906, 
§1428." 

715-97  Cnmp.  Roberts  t\  S.,  G  Ga. 
A].p.  574,  65  S.  E.  359. 
715-98  Chanev  v.  S.,  59  Tex.  Cr.  283. 
128  S.  W.  614.  See  S.  r.  Exnicious,  223 
■  Mo.  61,  122  S.  W.  730;  Johnson  r.  S., 
58  Tex.  Cr.  442,  126  S.  W.  597;  Han- 
kins  V.  S.,  57  Tex.  Cr.  152,  122  S.  W. 
21. 

Rule  of  idem  sonans  applies. — ">runni- 
son"  aiiil  "  nuinnic-nn, "  not  v.nrinnt.  V. 
S.  V.  ]\rcdinn.  15  X.  ^T.  20  4,  10.?  P.  076. 
Name  by  which  person  generally  known 
sufficient    though    it    may    vary    from 


715-99  Wells  r.  S.  (Ala.),  65  S.  9.50; 
S.  r.  Tillotson,  85  Kan.  577,  117  P.  lO.-^O; 
Forcv  r.  S.,  55  Tex.  Cr.  545,  117  .^.  W. 
834.  See  Betts  r.  S.,  57  Tex.  Cr.  3S9, 
124  S.  W.  424. 

Illustration. — Ellis  Carter  was  named  in 
indictment.  .lie  testified  his  name  was 
Richard    fillis    Carter    but    his    friends 
called  him   Ellis  Carter.     This  was  held 
to  be  no  variance.     Shores  v.  S.   (Tex. 
Cr.),  15(1  S.  W.  776. 
Illustration. — Whore    ]>roof   showed    the 
name   forged  as  Mrs.  J.  N.  Grigg,  but 
her  name   was   Mrs.  J.   N.  Griggs,  this 
is   not   a   fatal    variance.     Shores   r.   S. 
(Tex.  Cr.),  150  S.  W.  776. 
715-1     P.    r.    Spencer,    16    Pal.    App. 
756,   117   P.    1039;    S.   r.   O'Xeal.    19   X. 
T>.  426,  124  N.  W.  68. 
715-3     P.    r.    T^pique.    10    Cal.    App, 
669.    103    P.    164;    Pilgrim    r.    8.    (Tex. 
Cr.\   150   S.   W.   1170. 
715-4     Hatfield   r.  S.   (Tex,  Cr.).   147 
S.  W.  236.     Comp.  Kellev  r.  S.,  56  Tex. 
Cr.  516,  120  S.  W.  877. 
716-7     Brunaugh    r.  S..   173  Ind.  483, 
90  X"^.  E.  1019. 

717-14  !^^ar^iag'e  of  accused  need  not 
bo  proved  though  allcL'ed.  I'.  S.  r. 
Took.  15  N".  M.  124,  103  P.  305,  federal 
statute. 

717-18  See  S.  r.  Arthur,  151  N".  C. 
O.-r^.   (o   S.   E.   75<5. 

717-19  Peinhardt  r.  S..  161  Ala.  70, 
40   S.    *<31. 

Ownership  in  prosecution  for  arson  is 
alleg.'d  to  identify  the  i>roperty;  not 
fatal  to  show  allegcil  owner  was  lessee. 
S.  v.  Sprouse,  150  N.  C.  860,  64  S.  E. 
900. 

718-21  Malonev  r.  S..  57  Tex.  Cr. 
435.    125   S.   W.   36. 

718-22  T'se  of  two  weai<ons  may  bo 
shown,  though  only  one  alleged.  P.  C. 
Oppeiiheiuier,  156  Cal.  733,  106  P.  74. 
718-26  Eodgers  r.  S.,  .59  Tex.  Cr. 
146,  127  S.  W.  834;  Sedgwick  r.  S.,  57 
Tex.  Cr.  420.  123  S.  W.  702.  See  P.  v. 
Everett,  242  111.  62<5.  90  X.  E.  226. 
Taking  articles  not  described  may  not 
be  proved  unless  it  is  shown  they  were 
in  the  house  at  time  burglary  com- 
mitted, were  then  taken  therefrom  or 
their  disappearance  connected  with  of- 
fense charired.  Hawkins  r.  S.,  6  Ga. 
Apn  109.  64  S.  E.  2'59. 
719-28  Cnufrn.  S.  r.  Simpson,  32 
Xev.  138,  104  P.  244,  allegation  of  own- 
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ersliip  unnecessary.  But  see  S.  v.  Rid- 
dle. 245  Mo.  451,  1.50  S.  W.  1044. 
Proof  of  ownership  in  wife,  not  vari- 
ance if  goods  in  husband 's  jiossession. 
Kidd  v.  S.,  101  Ga.  52S,  28  S.  E.  990. 
Proof  of  exclusive  care,  control  and 
management  of  property  taken  is 
equivalent  to  ownership.  Clark  v.  S., 
58  Tex.  Cr.  181,  125  S.  W.  12.  Comp. 
Bonner  v.  S.,  58  Tex.  Cr.  195,  125  S. 
W.  22. 

722-45     Hanna   v.   Ins.    Co.,   241    Mo. 

383,  145  S.  W.  412;   S.  V.  Gebhart,  219 

Mo.  708,  119  S.  W.  350. 

723-47     Cook    v.   S.,   162   Ala.    90,   50 

S.    319     (description     of    land) ;     P.     V. 

Lapique,  10  Cal.  App.  669,  103  P.  164; 

S.  V.  Daniel,  S3  S.  C.  309,  65  S.  E.  236. 

Means  "by  which  money  procured  may 

be   shown;   and  proof  it  was  money  of 

one   of  the  persons  named  is  sufficient. 

P.    V.   Leavens,   12    Cal.   App.   178.      06 

P.  1103^ 

723-48     Hale  r.  C,  151  Ky.  639,  152 

S.  W.  773. 

725-52     Bartlett    v.   S.,    8   Ala.    App. 

24S,  62  S.  320;  S.  v.  Carlson,  145  la.  154, 

123   N.  W.   7C5;    Feenev  v.  S.,  58   Tex. 

Cr.  152,  124  S.  W.  944."' 

726-53     Bartlett    v.    S.,    8    Ala.    App. 

248,  62  S.  320;  Davis  v.  S.,  165  Ala.  93, 

51  S.  239. 

727-56     S.    V.   Pilling,   53' Wash.   464, 

102  P.  230. 

729-62     S.  V.  Powers,   39   Mont.   2.59, 

102  P.  .583. 

730-77     Reed    i:   S.,   3    Okla.    Cr.   16, 

103  P.   1070. 

731-80  Loeb  v.  S.,  6  Ga.  App.  23, 
64  S.  E.  338. 

731-82  Fitch  v.  S.,  6  Ga.  App.  338, 
64  S.  E.  1007,  unless  person  to  whom 
sale  made  acted  for  person  named  in 
indictment  and  defendant  knew  fact. 
But  see  Clay  v.  S.  (Tex.  Cr.),  150  8. 
W.   430. 

731-87  S.  V.  Randolph,  139  Mo.  App. 
311,  123  S.  W.  60. 

732-93  Edwards  v.  Gulfport,  95 
Miss.  148,  49  S.  620. 
"Vinous  and  spirituous  liquors"  do  not 
include  malt  liquors.  Smith  v.  S.,  94 
Miss.  255,  49  S.  113.  Sale  of  malt  liq- 
uor cannot  be  proved  under  allegation 
of  sale  of  spirituous  liquors.  Donithan 
V.  C,  109  Va.  845,  64  S.  E.  1050. 
733-97  MoWey  v.  S.,  57  Fla.  22,  49 
S.  941;  S.  V.  Daniel,  83  S.  C.  309,  65 
S.  E.  236;  Boston  V.  S.,  58  Tex.  Cr. 
583,  126  S.  W.  1148;  Johnson  v.  S.,  58 
Tex.  Cr.  442,  126  S.  W.  597;  Rogers  v. 


S.,  58  Tex.  Cr.  146,  124  S.  W.  921; 
Maxey  v.  S.,  58  Tex.  Cr.  118,  124  s' 
W.  927;  Snelling  v.  S.,  57  Tex.  Cr.  416. 
]23  S.  W.  610. 

Theft  of  draft  on  which  money  ob- 
tained may  be  proved  under  allegation 
money  stolen.  P,  v.  Geyer,  132'  App. 
Div.  790,  117  N.  Y.  S.  662. 

734-2     Hardeman   v.   S.,   58   Tex.   Cr. 

51,  124  S.  W.  632. 

734-3     S.   V.   Tillett,  173  Ind.   133,  89 

X.  E.  589;  S.  V.  Pigg,  80  Kan.  481,  103 
P.  121.  See  Betts  r.  S.,  6  Ga.  App. 
773.  65  S.  E.  841;  Bonner  v.  S.,  58  Tex. 
Cr,  195,  125  S.  W.  22. 
735-5  Owner's  consent  may  be 
proved  if  obtained  by  fraud  though  non- 
consent  alleged.  Hawkins  V.  S.,  58  Tex. 
Cr.  407,  126  S.  W.  268. 
736-6  S.  v.  Thothos,  147  Mo.  App. 
596,  126  S.  W.  797,  officer  before  whom 
affidavit  made. 

737-7  S.  v.  Anderson,  35  Utah  496, 
101  P.  38.5. 

In  Hogg  r.  S.  (Tex.  Cr.),  146  S.  W.  195, 
it  was  contended  ''that  there  was  a 
fatal  variance  in  the  proof  and  the 
allegations  in  the  information,  in  that 
the  evidence  shows  that  the  cement 
stolen  was  the  property  of  the  City 
Lumber  Company;  and,  further,  that 
it  shows  the  property  was  in  the  con- 
trol and  custody  of  Frank  Machen,  and 
therefore  the  information  should  have 
alleged  ownership  in  the  City  Lumber 
Company,  or  in  Frank  Machen.  We 
do  not  think  these  contentions  are  well 
taken.  It  is  not  questioned  that  C.  H. 
Machen,  in  whom  ownership  was  al- 
leged, was  the  real  owner  of  the  prop- 
erty, and,  though  he  might  have  been 
doing  business  under  a  given  name,  it 
was  proper  in  the  information  to  give 
the  name  of  the  real  owner.  Frank 
Machen  was  working  for  his  brother, 
and  had  his  peculiar  duties  assigned 
to  him,  but,  inasmuch  as  C.  H.  Machen 
was  in  actual  control  and  management 
of  all  the  property,  the  fact  that  he, 
as  yardman,  had  control  of  the  prop- 
erty in  the  yard,  was  not  that  exclu- 
sive control  and  management  of  the 
property  which  rendered  it  essential  tO 
allege  ownership  in  him." 
739-22  G-ambUng. — Evidence  must 
be  confined  to  game  desig-nated.  S.  V. 
Duncan,  40  Mont.  531,  107  P.  510. 
Riot. — Proof  battery  committed  does 
not  constitute  a  variance  under  charge 
of  riot.  Carter  v.  S.,  7  Ga.  App.  44, 
65  S.  E.  1072. 
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Robbery. — Charar-ter  of  monej*  taken 
must  1)0  proved  as  allc^'pd.  Early  r.  S^ 
56  Tex.  Cr.  Ol,  118  S.  W.  1036. 
Slander. — Words  alleped  to  have  been 
used  must  be  substantially  proved. 
Hasley  v.  S.,  57  Tex.  Cr.  400,  123  S. 
W.  596. 

740-26     Fenton       r.      Mansfield,      82 
Conn.  343,  73  A.  770. 

740-28     Williams     r.     Hampton,     57 

Fla.  272,  49  S.  .5(16;  Duncan  r.  Holder, 
15  N.  M.  323,  107  P.  6s.l;  (  arev  P.  Co. 
V.  Co.,  135  App.  Div.  441,  120  X.  Y.  S. 
436;  Marthinson  V.  McCutchen,  84  S. 
C.  256,  m  S.  E.  120.  And  see  Gascoigne 
V.  R.  Co.,  143  111.  App.  .547. 
741-29  Western  R.  E.  Trustees  v. 
Hughes,  172  Fed.  206,  96  C.  C.  A.  658; 
Sandberg  v.  Borstadt,  48  Colo.  96,  109 
P.  419;  Gilette  r.  Young,  45  Colo.  .562, 
101  P.  766;  Fenton  r.  Mansfield,  82 
Conn.  343,  73  A.  770;  P.  v.  Smith,  144 
HI.  App.  129;  Main  Jellico  M.  C.  Co. 
V.  Parker  (Ky.),  124  S.  W.  871;  Daley 
V.  Redburn,  143  Mo.  App.  653,  127  S. 
W.  924;  Johnson  Countv  S.  Bk.  r.  Mills, 
143  Mo.  App.  265.  127  S.  W.  425;  Little 
V.  R.  Co.,  139  Mo.  App.  50.  120  S.  W. 
695;  Archer  r.  R.  Co.,  41  Mont.  56.  108 
P.  571;  Sharpe  r.  Sowers.  152  X.  C. 
379,  67  S.  E.  1003;  Kaufman  r.  Bois- 
mier,  25  Okla.  252.  105  P.  326;  Patter- 
son r.  R  Co.,  24  Okla.  747.  104  P.  31; 
St.  Paul,  etc.  Tns.  Co.  r.  Mittendorf,  24 
Okla.  651,  104  P.  354;  U.  S.  r.  Cimeno, 
3  Phil.  Isl.  233;  Carter  r.  Henderson, 
224  Pa.  319,  73  A.  .554;  Frank  el  v. 
Clarke.  5  Phil.  Isl.  349;  Johnson  r. 
Caughren,  .55  Wash.  125,  104  P.  170; 
Staats  V.  Assn.,  .55  Wash.  51,  104  P. 
185;  Kluska  V.  Yeomans,  54  Wash.  465, 
103  P.  SI 9;  Coughlin  r.  llnlmes,  53 
Wash.  692,  102  P.  772  (amendnuMit  pre- 
sumed to  have  been  made);  .Tacobs  r. 
Williams.  67  W.  Va.  377,  67  S.  E.  1113. 
741-.'51  Brennan  r.  Shanks,  24  Okla. 
563,  103  P.  705;  Campbell  v.  Order,  53 
Wash.  398,  102  P.  410  (receivitig  evi- 
dence bv  consent). 

742-36  Cleveland,  etc.  P.  Co.  r.  Po- 
land (Ind.  App.),  88  N.  E.  7*^7;  Ken- 
tucky S.  Mfg.  Co.  r.  -Carrawav,  136 
Ky.  581,  124  S.  W.  8.52;  Hal)it7.  c.  R.  Co., 
170  ^rich.  71,  135  N.  W.  827;  O'Brien 
V.  Co.,  40  Mont.  212.  105  P.  724;  W.  IT. 
T.  Co.  V.  Robertson  (Tex.  Civ.).  126 
S.  W.  629;  Galveston,  etc.  R.  Co.  r. 
Grant  (Tex.  Civ.),  124  S.  W.  145; 
Brown  r.  Halev,  .56  Wash.  218,  105  P. 
478. 
Objection  must  be  made  that  the  party 


is  not  ready  to  meet  the  evidence.  A 
mere  objeition  on  the  ground  of  vari- 
ance is  not  suflfji-ient.  But  see  Louis- 
ville, etc.  Co.  V.  Lloyd  (Ind.  App.),  105 
X.   E.  519. 

742-37     Louisville,  ete.   Co.  r.  Llovd 

(Ind.  App.),  105  X.  E.  519. 

742-4<»     Holland    r.    R.    Co.,    157    Mo. 

476,   137  S.   W.  995;    Averv   r.   Tucker, 

137  Mo.  App.  428,   lis  8. 'W,  672. 

74.3-42     Fenton       r.      Mansfield,      82 

Conn.  343,   73   A.   770;   P.   v.   Boyd,   170 

111.   App.  4S1;    Eggmann   f.   Xutter.   169 

111.  Aj.p.  116;   Keiting  r.  Planz.  16S   111. 

App.  571;  Scott  r.  Parlin.  146  111.  .\pp. 

92.     See  Texas  &  X.  O.  R.  Co.  r.   Mc- 

Cov,  54   Tex.   Civ.  278,   117   S.  W.  446; 

"  Objections, "  p.  9.3,   n.   14. 

746-49     Carev  Co.  r.  Thvson,  39  App. 

Cas.   (I).  C.)    2.33. 

746-55     Eiseman      r.     Grifilth      (Mo. 

App.),  167  S.  W.  1142;  S.  r.  Padilla  (X. 

M.),  139  P.  143. 

747-56     S.    r.    Padilla    (X.    M.),    130 

P.  143;   Ft.  Worth,  etc.  R.  Co.  r.  Stal- 

.•np   (Tex.  Civ.).   167  S.  W.  279. 

Request     by     defendant     for     general 

charge    raises    question.      Tennessee    r., 

etc.  Co.   r.  George,   161   Ala.  421,  49  S. 

681. 

747-57     Fenton  r.  Mansfield,  82  Conn. 

3  1.-'.,   73   A.  770. 

Amendment    should    precede    reception 

of    testimony.      McPonnell     r.    Sl.Tppov. 

134  Ga.  95.  67  S.  E.  440. 

747-59  Penn.  Co.  r.  WTiitnev.  169 
Fed.  572,  95  C.  C.  A.  70;  Phoenix  r. 
Chapman.  143  Til.  App.  2^6;  Zelenka 
r.  Co.,  144  Ta.  592.  123  X.  W.  332;  Ches- 
apeake &  O.  R.  Co.  r.  Conlev,  136  Kv. 
60],    124    S.    W.    861;    P.    r.    Bromwich. 

135  AjML  r)iv.  67.  119  X.  Y.  S.  ^33; 
Leslie  r.  G rover.  13'^  App.  Div.  448.  Hfl 
X.  Y.  S.  S.(>\:  Toughlin  r.  Holmes.  .5."? 
Wash.  692.  102  P.  772.  See  the  title 
"Amendments  and  Jeofails,"  1  Stand- 
ard   PlJDC. 

In  O'Brien  r.  Co.,  119  Minn.  4.  137  N. 
W.  399,  the  court  said:  "Considering 
that  this  is  primarily  n  question  of 
pleading,  the  result,  under  the  evidence 
adduced  on  the  trial,  would  be  a  mere 
variance,  which,  even  if  the  defend- 
ant's point  bo  well  taken,  would  not 
be  available  to  it.  but  would  simply 
result  in  an  amendment  of  the  com- 
plaint on  the  trial  or  even  after  judg- 
ment." 

Court  will  consider  complaint  amended 
so  as  to  conform  to  the  proof.    Louia- 
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ville,  etc.  Tr.  Co.  t'.  Lloyd  (Ind.  App.), 
105  N.  E.  519. 

748-60  McCrory  v.  Guyton,  164  Ala. 
36.5,  51  S.  312;  Harrison  v.  Russell, 
17  Ida.  196,  105  P.  48;  Devine  v.  R. 
Co.,  15ff  111.  App.  369;  Lvle  v.  Detroit, 
157  Mich.  438,  122  N.  W.'lOS;  Fournier 
V.  R.,  157  Mich.  589,  122  N.  W.  299; 
Finnegan  v.  Ulmer,  31  Nev.  523,  104 
P.  17. 

748-61  Heiden  v.  B.  Co.,  84  S.  C. 
117,  65  S.  E.  987;  Cooper  W.  &  B.  Co. 
V.  Co.,  24  S.  D.  381,  123  N.  W.  846. 
Amendment  must  be  made;  not  enough 
leave  to  make  it  granted.  Christensen 
V.  Co.,  142  111.  App.  129. 
Limitation  of  rule  recognized  where 
issues  not  fairly  and  openly  presented 
and  mutually  contested,  as  where  there 
was  no  opportunity  to  object  to  evi- 
dence because  received  for  different 
purpose  from  that  for  which  used. 
Limerick  v.  Holdsworth,  136  App.  Div. 
323,  120  N.  Y.  S.  1011. 

748-62  Discretionary  with  chancellor 
to  permit  amendments  to  conform  to 
proof.  Reynolds  v.  Phillips,  142  111. 
App.  482. 

749-63     Amendments  not  allowable  to 
conform  pleading  to   evidence  received 
against    objection.      Leggat   v.    Palmer, 
39  Mont.  302.  102  P.  327. 
Not    presumed    on    appeal    amendment 
offered   allowed   if  record   silent.     Leg- 
gat V.  Palmer,  supra. 
750-69     Wooley    v.    Corley,    57    Tex. 
Civ.  229,  121  S.  W.  1139. 
750-73     Casey     v.     R.     Co.,    146    Mo. 
App.  614,  124  S.  W.  562. 
751-77     Leggat   v.  Palmer,  39   Mont. 
302,  102  P.  327. 

May  be  made  in  appellate  court. — De 
la  Rosa  r.  Arenas,  7  Phil.  Isl.  556. 
751-78  Rule  not  absolute  if  effect  of 
amendment  is  to  extend  right  to  full 
bearing,  though  testimony  admitted 
over  objection.  Sutter  v.  Co.,  81  Kan. 
4.52,  106  P.  29. 

751-79  Snowy  Peak  M.  Co.  v.  Co., 
17  Ida.  630,  107  P.  60;  Quigley  v.  Beam, 
137  Ky.  32.5,  125  S.  W.  727;  S.  v.  Dun- 
can, 40  Mont.  531,  107  P.  510. 
May  be  made  in  county  court  after 
appeal.  Wooley  v.  Corley,  57  Tex.  Civ. 
229,  121  S.  W.  1139. 
751-80  Burk  v.  S.,  57  Tex.  Cr.  635, 
124  S.  W.  658.  Contra  if  distinct  of- 
fenses involved.  S.  v.  Sowell,  85  S.  C. 
278,  67  S.  E.  316.  See  P.  v.  Geyer,  196 
N.  Y.  364,  90  TSr.  E.  48,  indicating  limit 
to  rule  under  penal  law. 


752-83  Downs  v.  Jackson  (Ky.),  128 
S.  W.  339. 

752-84  Floyd  v.  Wilson,  163  Ala.  283, 
50  S.  122. 

753-86     Shantz    v.    Shriner,    167    Mo. 
App.  635,  150  S.  W.  727. 
754-92     Page  v.  Gillett,  47  Colo.  289, 
107  P.  290;  Grannemann  v.  Mever,  169 
111.  App.  291. 

755-99  See  supra,  "Admissions," 
401-9    et    seq. 

756-1  Casey  t\  Richards,  10  Cal.  App. 
57,  101  P.  36";  Whittington  v.  Stanton, 
63  Fla.  311,  58  S.  489;  Dunham  v.  Co., 
146  111.  App.  140;  Pass  v.  Co.,  82  S.  C. 
461,  64  S.  E.  235;  St.  Louis,  etc.  Co.  v. 
White  (Tex.  Civ.),  160  S.  W.  1128; 
Freeman  v.  Wilson  (Tex.  Civ.),  149  S. 
W.  413;  O'Brien  r.  Von  Lienen  (Tex. 
Civ.),  149  S.  W.  723;  Sauer  v.  Veltmann 
(Tex.  Civ.),  149  S.  W.  706. 
756-2  Britt  r.  Caldwell,  etc.  Lumb. 
Co.,  126  La.  155,  52  S.  251;  Smith  Co. 
V.  Smick,  119  Md.  279,  86  A.  500;  Evans 
V.  R.  Co.,  222  Mo.  43.5,  121  S.  W.  36; 
Cannon  r.  Fargo,  138  App.  Div.  20,  122 
N.  Y.  S.  576;  Dye  v.  R.  Co.  (Tex.  Civ.), 
127  S.  W.  893. 

756-3  International,  etc.  R.  Co.  v. 
Bradt,  57  Tex.  Civ.  82,  122  S.  W.  59. 
Comp.  Glass  v.  Co.,  144  111.  App.  116, 
under  allegation  car  started  with  sud- 
den jerk  it  cannot  be  shown  it  "began 
to  run  away  quick." 
757-4  Prince  v.  Prince,  162  Ala.  114, 
49  S.  873;  Standard  O.  Co.  v.  Brown, 
31  App.  Cas.  (D.  C.)  371. 
757-5  Plumb  v.  Co.,  157  Mich.  565, 
122  N.  W.  208. 

757-6  Texas  Star  F.  M.  Co.  v.  Moore, 
177  Fed.  744;  Lyons  v.  Ryerson,  242 
111.  409,  90  N.  E.  288;  Cincinnati,  etc. 
R.  Co.  V.  Bennette,  134  Ky.  19,  119  S. 
W.  181;  Long  v.  Co.,  133  App.  Div.  842, 
117  N.  T,  S.  1118;  Missouri,  etc.  R. 
Co.  V.  Doyal  (Tex.  Civ.),  142  S.  W. 
610. 

757-7  Norfolk  &  P.  T.  Co.  v.  Miller, 
174  Fed.  607,  98  C.  C.  A.  4.53  (exem- 
plary damages  and  ratification  of  serv- 
ant's act);  Farrington  r.  Cheponis,  82 
Conn.  258,  73  A.  139;  McMillan  H.  Co. 
V.  Ross,  24  Okla.  696,  104  P.  343  (ca- 
pacity in  which  plaintiff  entitled  to 
possession  of  chattels) ;  Henning  v. 
Keiper,  37  Pa.  Super.  488  (treble  dam- 
ages under  statute) ;  Hopkins  r.  Rich- 
mond. 29  R.  I.  .527,  73  A.  308;  Erie 
Citv  T.  Wks.  V:  Noble  (Tex.  Civ.),  124 
S.  W.  172;  Singletary  v.  Goeman  (Tex. 
Civ.),  123  S.  W.  436. 
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758-8  Birminf?ham  R.,  etc.  Co.  r. 
Stanfiekl,  161  Ala.  488,  .'JO  S.  51;  Beoh- 
tel  r.  Chase,  156  Cal.  707,  106  P.  81; 
Galveston,  etc.  R.  Co.  r.  Wirtz,  55  Tex. 
Civ.  555,  119  S.  W.  ,324. 
758-9  Miller  r.  Xatwiok,  110  Minn. 
44S,  125  N.  W.  1022. 

758-11  Chenoweth  r.  r,urr,  146  Til. 
App.  443  (issuance  of  order  by  master 
shown  under  general  allegation  of  neg- 
ligence); Clement  v.  Crosbv,  157  Mich. 
64.3,  122  X.  W.  263;  Buttron  r.  Rridell, 
228  Mo.  622,  129  S.  W.  12;  Rhelton  r.  R. 
Co.,  S6  S.  C.  98.  67  S.  E.  899;  Ft.  Worth 
r.  Williams  (Tex.  Civ.),  119  S.  W.  137; 
Interstate  R.  Co.  v.  Tvree,  110  Va.  38, 
65  S.  E.  500. 

758-13  Ahleman  v.  TTachnel  (Tnd.). 
103  N.  E.  869;  Hurricane  L.  Co.  r.  Lowe, 
110  Va.  380.  66  S.  E.  66. 
759-14  Sanders  r.  Williams,  163  Ala. 
451.  50  S.  893  (avoidance  of  contract 
by  infant  in  favor  of  the  jiarty  anV(te<l 
must  be  speciallv  pleaded);  Ool-lstein 
r.  Co..  164  Ala.  505.  51  S.  1.50;  Williams 
f.  Hampton,  57  Fla.  272,  49  S.  506; 
Timson  r.  Co.,  220  Mo.  580,  119  S.  W. 
565;  List  V.  Chase,  80  0.  St.  42,  88  X. 
E.   120. 

Any  evidence  ofTered  in  support  of  the 
complaint  may  be  met.     Kahn    r.   Ong- 
genheimer.  114  N.  Y.  S.  767. 
All   evidence   offered  by  plaintiff  may 
be     controverted,      llnrdcr     r.     Co.,     64 
Misc.  89,  117  X.  y.  S.  1001. 
761-25     Birmingham    W.    Co.    r.   Vin- 
ter,    164    Ala.    490.   51    S.    356;    Wall    V. 
Wall.  139  Ca.  270,  77  S.  E.  19. 
761-26     Cox    r.    First   Xat.    Bk.,    126 
La.   88,  52  S.  227. 

762-27  Howlan  r.  Co.,  131  App. 
Div.  443,  115  X.  Y.  S.  316;  Texas,  etc 
R.  Co.  V.  Miller  (Tex.  Civ.),  128  S.  W. 
1165.  See  supra,  "Foreign  Laws," 
808-4. 

762-28  "Robinson  r.  Co..  161  Fed.  174, 
90  C.  r.  A.  160;  Metteer  r.  Smith.  1.'6 
Cal.  572,  105  P.  735;  TTelling  r.  Boss. 
121  X.  Y.  S.  1013.  Contra.  Crimth  r. 
Po.,  14  Colo.  App.  504.  61  P.  46;  Denver 
T.  Co.  r.  Martin.  44  Colo.  324.  98  P. 
836;  Xorfolk  &  P.  T.  To.  r.  Forrest. 
109  Va.  658,  64  S.  E.  1034  (if  ordi- 
nance used  in  connection  with  other  evi- 
dence to  show  negligence).  See  Dale 
r.  Co.  173  Fed.  787,  97  P.  C.  A.  511. 
762-29  Zeno  r.  Bazzell  (Okla.),  130 
P.  281. 

765-45  Contra  in  action  on  sealed 
instrument.  Xational  Vallev  Bk.  r. 
Houston,  66  W.  Va.  336,  66  S.  E.  465. 


765-50  Coulter,  f.  Assn.,  144  Til.  Ann. 
255.  ^^ 

765-51  Coulter  r.  Assn.,  144  III. 
App,  25.5. 

766-61     Contra,  Derby  D.  Co.   r.  Co., 
204  .\rass.  461.  90  X.  E.  543. 
766-64     rolnnibia   H.  Co.   r.  O 'Hallo- 
ran,  Ml  HI.  App.  74. 

767-67     Failure   of   consideration    for 
note    specially    declared    upon    and    of- 
fered solely  under  special  count  cannot 
be  shown   under  general   issue.     Colum- 
bia H.  Co.  r.  O'Halloran.  8Ui>ra. 
767-71     Prematurity      of      notion, 
shown.       Freeman    r.    Hedrincton,    204 
^fass.  238,  90  X.  E.  519. 
767-72     See    Buckeve    B.    Co.    r.    Ev- 
mer.   157  ]\ri«h.  51  v,  122  X.  W.  124. 
Account  annexed  to  complaint  may  be 
shown    to    be    covered    by    special    con- 
tract   of    different     nature.       Fisher    V 
Doe,  204   ^rass.  34.  90   X.   E.  ,592. 
Eecoupment     need     not     be     formally 
pleaded.      Franklin    r.    Co.,    66    W.    Va. 
164.  66  S.  E.  225. 

768-73  Kelly  r.  Union.  146  Til.  App. 
611  (j>erformance  of  conditions  subse- 
quent); Warren  c.  Union,  145  III.  App. 
.375. 

770-83  Pinckard  r.  Bramlett,  165 
Ala.   327,  51   S.   .557. 

771-93  Contra.  Wright  r.  Bush.  165 
Ala.  320.  51  S.  635,  also  that  defendant 
not   in    possession. 

772-99  T'^airbanks  f.  Stowe.  83  Vt. 
I.".-.  71  A.  1006. 

774-13  Everett  r.  De  Long.  HI  TIL 
.\pp.  196;  Birdsall  r.  Smith.  15-8  Mich. 
39(1.  122  X.  W.  626. 

775-21  dandy  r.  Cownrt.  16.3  Ala. 
295.  5()  S.  355  (application  of  property 
for  plaintiff's  benefit^;  Cole  r.  Waters, 
164  Mo.  App.  567.  147  S.  W.  ,5.52. 
776-26  Liebhardt  P.  Co.  r.  Ctjbb*.  46 
(•(do.  613.  106  P.  6;  .Tacobson  r.  TTen- 
drick.s,  S3  Conn.  120.  75  A.  8.T  fnpprornl 
of  contract  must  be  shown  bv  partv  al- 
leged); Cnldman  r.  R.  Co..  8.3  Conn.  59. 
75  A.  148;  f'iti/ens'  S.  Bk.  r.  Read.  45 
Tnd.  App.  158.  90  X.  E.  492;  O'Xeil  r. 
Adams.  144  Ta.  385.  122  X.  W.  976; 
Xewlin  r.  R.  Co..  222  Mo.  375.  121  S. 
W.  125;  Thurman  r.  Co..  41  Mont.  141. 
108  P.  588.:  Gordon  r.  R.  Co..  39  Mont. 
571.  104  P.  679;  HofTman  r.  Tns.  Co.", 
135  App.  Div.  7.39.  119  X.  Y.  S.  978; 
Corbett  r.  R.  Co..  19  X.  D.  4.50.  125  X. 
W.  1054;  Am.  .T.  Assn.  r.  .Tames.  24 
nkla.  460,  103  P.  670;  Purkev  r.  Hard- 
ing. 23  S.  D,  632,  123  X\  W'.  69  (rati- 
fication of  contract  must  be  pleaded); 
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Lewis  V.  E.  Co.,  57  Tex.  Civ.  585,  122  S. 
W.  605;  Spokane  G.  Co.  r.  Co.,  55  Wash. 
545,  104  P.   794. 

Every  effect  or  result  of  injury  sus- 
tained need  not  be  pleaded.  Oolitic  IS. 
Co.  r.  Eidge,  174  Ind.  558,  91  N.  E.  944. 
Complaint  includes,  for  purpose  of  test- 
ing question  of  variance,  notice  of  in- 
jury given  pursuant  to  statute  and  set 
out  therein,  and  claim  for  damages 
filed  with  authorities.  Dralle  v.  Reeds- 
burg,  140  Wis.  319,  122  N.  W.  771. 
Affirmative  matters  of  defense,  deemed 
denied  where  replication  to  answer  not 
permitted.  Sarnighausen  v.  Scannell, 
11  Cal.  App.  652,  106  P.  117. 
Eatification  need  not  be  pleaded.  De 
Zavala  r.  Daughters  (Tex.  Civ.),  121 
S.  W.  160. 

777-28  Creneral  usage  or  custom 
need  not  be  pleaded  in  order  to  admit 
proof  thereof  in  aid  of  obscure  con- 
tract. Eyder-G.  Co.  v.  Garretson,  53 
Wash.  71,' 101  P.  498. 
777-29  Montgomery  D.  Glasscock 
CKy.),  121  S.  W.  668. 
Under  allegation  of  ownership  in  de- 
cedent and  transfer  by  him  to  plaintiff 
it  may  be  shown  decedent  held  prop- 
erty in  trust  for  plaintiff.  Cahlan  v. 
Bk".,  11  Cal.  App.  533,  105  P.  765. 
778-30  W.  U.  T.  Co.  p.  Webb,  94 
Ark.  350,  126  S.  W.  1072  (place  where 
negligence  occurred) ;  Little  Nell  G.  M 
Co.  V.  Hemby,  45  Colo.  582,  101  P.  981 
(unconditional  agreement  alleged,  proof 
of  conditional  one,  inadmissible) ; 
Thompson  v.  County,  227  Mo.  220,  126 
S.  W.  1044  (waiver) ;  Hendricks  r. 
Butcher,  144  Mo.  App.  671,  129  S.  W 
431.  See  Moore  v.  Co.,  226  Mo.  689, 
126  S.  W.  1013,  loss  of  sexual  desire. 
Claim  for  damages  need  not  mention 
all  items  thereof.  Carstens  P.  Co.  V. 
Co.,  58  Wash.  239,  108  P.  613. 
779-34  Mott  V.  Minor,  11  Cal.  App. 
774,  106  P.  244;  Goff  r.  Craig,  51  Tnd. 
App.  461,  99  N.  E.  1013;  Brown  r.  Club, 
50  Tnd.  App.  670,  97  N.  E.  958;  Barr  r. 
Lake,  147  Mo.  App.  252,  126  S.  W.  7.55; 
Heiden  r.  E.  Co.,  84  S.  €.  117,  65  S.  E. 
987;  Dennis  v.  Gary,  56  Wash.  112,  105 
P.  172.  See  the  title  "Denials"  in  7 
Standard  Proc. 

780-36  Contra  if  it  is  essential  own- 
ership of  property  in  suit  should  be 
shown  to  be  in  plaintiff.  Van  Praag 
V.  Weinberger,  114  N.  Y.  S.  871. 
781-41  Proof  of  execution  of  lost 
paper     proper    under    general     denial. 


Blair  r.  Breeding,  57  Tex,  Civ.  147,  121 

S.  W.  869. 

783-42     Ziegler   f.   Smith,   115   N.  Y. 

S.   99;   Anderson,   etc.   Co.   v.  Anderson, 

22  N.  D.  441,  134  N.  W.  36.     See  Brent 

r.  Lilly,   174  Fed.  877. 

Limitation    of    carrier's    common    law 

liability    must    be    alleged.      Cleveland, 

etc.  E    Co.  V.  Sehaefer  (Ind.  App.),  90 

N.  E.  502. 

783-43     Euckman    v.     Co.,     139     Mo. 

App.  256,  123  S.  W.  69;   Anderson,  etc. 

Co.   V.  Anderson,   22   N.   D.  441,   134   N. 

W.  36;  Cooper  W.  &  B.  Co.  v.  Co.,  24  S. 

D.  381,  123  N.  W.  846. 

782-44  McKee  v.  Eudd,  222  Mo.  344, 
121  S.  W.  312. 

Matters  of  avoidance  must  be  pleaded. 
Alamo  D.  B.  Co.  v.  Yeargan  (Tex. 
Civ.),  123  S.  W.  721;  Blixt  v.  E.  Co., 
138  App.  Div.  499,  122  N.  Y.  S.  861 
(new  matter). 

Defense  of  illegality  must  be  specially 
pleaded  if  it  is  not  shown  by  complaint 
or  plaintiff's  evidence.  Eabinowitz  v. 
Co.,  119  N.  Y.  S.  625. 
Matters  mitigating  defendant's  liabil- 
ity must  be  specially  pleaded.  Phillips 
L.  Co.  V.  Smith,  7  Ga.  App.  222,  66  S. 

E.  623. 

783-47  Wray  v\  Miller,  120  N.  Y.  S. 
787. 

783-49     South  Texas  T.  Co.  v.  Hunt- 
ington  (Tex.  Civ.),  121  S.  W.  242. 
784-53     Quality    of    goods    may    be 
shown.     Mette  &  K.  Dist.  Co.  v.  Low* 
rey,  39  Mont.  124,  10?  P.  966. 
784-54     Eelease     admitted.     Goff     v, 
Craig,  51  Ind.  App.  461,  99  N.  E.  1013. 
785-61     Neilsen      v.      Hovander,      56 
Wash.  93,  105  P.  172. 
785-62     Hickey   v.    Breen,    40    Mont. 
368,  106  P.  881. 

786-67  Baker  v.  Tedford  (Can.),  11 
West.   L.  R.  614. 

787-70  Contributory  negligence  may 
be  shown  in  Minnesota.  Hardy  v.  E. 
■Co.,  172  Fed.  454. 

787-73  Cincinnati,  etc.  E.  Co.  i\  Sil- 
vers (Ky.),  126  S.  W.  120;  Ashcroft 
V.  Hammond,  132  App.  Div.  3,  116  N. 
Y.  S.  362;  Heiden  v.  R.  Co.,  84  S.  0. 
117,  65  S.  E.  987. 

788-74  Gaskell  v.  Nolte,  138  App. 
Div.  875,  123  N.  Y.  S.  442. 
790-80  Temple  v.  Co.,  46  Colo.  497, 
106  P.  8  (novation);  Hinton  v.  Eoane, 
124  La.  927,  50  S.  798;  Union  B.  Co. 
v.  Co.,  143  Mo.  App.  300,  126  S.  W. 
996;  Mitchell  r.  Co.,  19  N.  D.  736,  124 
N.  W.  946;  Smith  v.  Cleaver,  25  S.  D. 
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?51,  12G  X.  W.  589;  NeuT)erger  t;.  Rob- 
bins,  37  Utah  197,  106  P.  933;  Brown 
V.  Haley,  50  Wash.  218,  105  P.  478, 
See  Babf  ock  C.  Co.  v.  Urquhart,  53 
Wash.  168,  101  P.  718. 

791-81     Comp.  Harder  v.  Co.,  G4  Misc. 
89,  117  X.  Y.  S.  1001. 
Any  method  of  pasmient   agreed   upon 
mav   1)0    jiroved.      I'vaMe    A.    P.    Co.    r. 
Co.,  135  App.  Div.  391,  120  X.  Y.  S.  11. 
791-82     Other    payments    than    those 
admitted    in    complaint    may    lie    shown 
under  general  denial.     Parker  r.  Maves, 
85  S.  C.  419,  67  S.  E.  559. 
791-83     Swamp   L.    Dist.    v.   Blumen- 
l.erg.   156  Cal.  532,   106  P.  389. 
Exception. — See  Keely  v.  Co.,  169  Fed. 
601.  95  C.  C.  A.  99. 

Rule  not  applicable  where  fraud  re- 
lates to  matter  not  connected  with 
contract.  O'N^eill  v.  Co.,  55  Or.  122, 
104  P.  725. 

792-85  De  Lucia  v.  Valente,  83 
Conn.  107,  75  A.  150;  McRaith  r.  A.  O. 
U.  W.,  149  la.  148,  126  X.  W.  321;  Barr 
V.  Lake,  147  Mo.  App.  252,  126  S.  W. 
755;  Wray  r.  Miller,  120  X.  Y.  S.  787; 
Eppley  r.  Kennedy,  131  App.  Div.  1, 
115  X.  Y.  S.  360;  Await  v.  Schooler 
(Tex.  Civ.),  128  S.  W.  4.53;  Delaware 
Ins.  Co.  r.  Hill  (Tex.  Civ.),  127  S.  W. 
283;  Western  Mfg.  Co.  v.  Freeman  (Tex, 
Civ.),  126  S.  W.  924. 
792-86  Meholin  f.  Carlson,  17  Ida. 
742,  107  P.  755;  Am.  C.  Co.  v.  Muleski, 
138  Mo.  App.  419,  122  S.  W.  384;  Wil- 
cox V.  E.  Co.,  152  N.  C.  316,  67  S.  E. 
758. 

793-87  Defense  of  ultra  vires  must 
be  i)leaded.  Stanton  v.  R.  Co.,  131 
App.  Div.  879,  116  X.  Y.  S.  375. 
793-88  Sibeck  v.  McTiernan,  94  Ark. 
1,  125  S.  W.  136;  Lillv-B.  Co.  r.  Son- 
neman,  157  Cal.  192.  106  P.  715  (for- 
eign statute);  Arnold  v.  Xorth  Tarry- 
town,  137  App.  Div.  68,  122  X.  Y.  S. 
92. 

793-89  Contra  under  statute  express- 
ing onlv  plea  in  trespass  shall  be  not 
guiltv.  ■  Martin  v.  R.  Co.,  227  Pa.  18, 
75  A.  837. 

794-92     Acklev  r.   Skinner.  65   Misc. 
142,    120  X.  Y.  S.   1105. 
794-93     Admissible.     Roberts    v.    Co., 
84  S.  C.  283,  66  S.  E.  29S,  negligence  of 
fellow  servant. 

795-96  Georgia  R.  c<c  B.  Co.  r.  Wheel- 
er, 6  Ga.  App.  746,  65  S.  E.  719;  George 
r.  R.  Co..  225  Mo.  364,  125  S.  W.  196; 
Cain   V.  Wintersteen,   144   Mo.   App.   1, 

1 


12S  S.  W.  274;   Stewart   r.  R.   Co.,   142 
Mo.   App.  322,   126  S.   W.    1003. 

795-99     Cain  r.  Wintersteen,  144  Mo. 

Ai)p.  1,  12s  S.  W.  274. 

796-2     S.ott    r.    R.    Co.    (Tex.    Civ.), 
127  S.  W.  849. 

796-4     Leczycki  r.  Kuczvnski.  138  X. 
Y.  S.  316. 


798-11     Contra,    McCabe    r.    R.    Co., 

136  Ky.  674,  124  S.  W.  892. 

798-13     Cooley    v.    Miller,     156    Cal. 

510,  105  P.  981. 

799-14     Dovie    c.    Emerson,    145    la. 

358,  124  X.  W.  176;   Barr  r.  Lake,  147 

Mo.   Apii.   252,    126   S.    W.    7.55;    Bee   B. 

Co.  r.  Co.,  SC,  Xeb.  326.  125   X.  W.  51 S. 

Evidence  must  be  confined  to  mistake 

pleaded.    W.  U.  T.  Co.  v.  Bennett  (Tex. 

Civ.),  124  S.  W.  151. 

80<>-23     Sheldon   r.  R.  Co.,  161   Mich. 

50:?,  126  X.  W.  1056;  Kirbv  r.  Havden 

(Tex.    Civ.),    125    S.    W.   993;    Hoffman 

r.  Buchanan,  57  Tex.  Civ.  368,   123  S. 

W.  168. 

803-35     Hughes  v.  Rose,  163  Ala.  368, 

50  S.  899. 

803-36     Cape  Girardeau,  etc.   R.   Co. 

r.  R.  Co.,  222  Mo.  461,  121   S.  W.  .300. 

803-37     Butte      r.      Mikosowitz,      39 

Mont.    350.    102    P.    593;    Sarro    r.    Bell 

(Tex.  Civ.),  126  S.  W.  24. 

Recovery    of    value    of    Improvements, 

within  rule.     Rucker  r.  Martin,  94  .Vrk. 

365.  126  S.  W.  1062. 

8<>3-38     U.   S.    r.   Co.,    172    Fed.   948; 

Powell   r.  Huev,  241    HI.   132,   89   X.   E 

299;   Giiin    r.   Ahvv.   212   Mass.   486,  99 

X.  E.  276. 

Fiduciary    relationship    may   be    shown 

under      gen. Mai      .-illi-gation      of      fraud. 

Plover  1-.  Blover,  219  Mo.  99.  117  S.  W. 

709. 

Interest     allowed     in     case     of     fraud, 

though   not  claimed.     Robbins  C.  Selby, 

IH   la.  407,  122   X.  W.  954. 

804-39     U.    S.    r.   Co.,    172    Fed.   94S; 

Kostvirka    r.    Bartkiewicz.   241    Til.   604, 

89  X.   E.-657:   Smith    r.  Olivarri    (Tex. 

Civ.).  127  S.  W.  235. 

806-47     Ogden     r.    Stevens,    241     HI. 

5.56,   S9   X.  E.   741. 

8()6-48     Mettler    r.    Warner,    243    HI. 

600    90   X.   E.  1099;   ^foore   r.  Crandall, 

146' la.   25,   124   X.   W.   S12. 

806-49     Nfarsh    r.    Vanness.    75    X.  .T. 

Ei|.  ('07.  74   A.  47,  usury. 

S06-50     Xelson      r.      Winchell.      203 

Mass.   75,  89  X.  E.  180. 

S06-52     Porter    i\    Armour,    241    HI. 

145,  89  X.  E.  356. 
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806-53     Laches    or    abandonment    in 

patent   infringement   suit.     See   Curtain 

S.  Co.  V.  Co.,  174  Fed.  45. 

807-55     See   Am.    M.    Co.   v.    Co.,   39 

Mont.  476,  104  P.  525. 

807-57     Mangrall   v.   S.,    1   Ala.   App. 

189,  55  S.  446;  White  t\  S.,  9  Ga.  App. 

558,  71  S.  E.  879;  Carson  v.  S.,  57  Tex. 

Cr.  30,  121  S.  W.  860. 

813-91     Oalvin      v.      O 'Gorman,      40 

Mont.   391,   106  P.  887. 

814-93     Neuberger  v.  E.  Co.,  131  App. 

Div.    885,    116    N.    Y.    S.    311;    Squires 

f.  Penfield,  121  N.  Y.  S.  348. 

815-96     Griffin   v.   Co.,   91    Ark.    292, 

121  S.  W.  297;   Eeavely  v.  Harris,  239 

111.  526,  88  N.  E.  238;  Cape  Girardeau, 

etc.  E.  Co.  v.  E.  Co.,  222  Mo.  461,  121 

S.  W.  300;  Alkire  v.  Co.,  57  Wash.  300, 

106  P.  915. 

815-97     Kentucky  S.  Mfg.  €o.  v.  Car- 

raway,    136   Ky.    581,    124    S.    W.    852; 

Yorty  V.  Mach.  Co.,  91  Tfet).  449,  136  N. 

W.  67. 

815-98     Wabash    E,     Co.     v.    Beedle 

(Ind.  App.),  88  N".  E.  535. 

816-3     Cape  Girardeau,  etc.  E.  Co.  l}. 

B.  Co.,  222  Mo.  461,  121  S.  W.  300. 


VENDOR  AND  PURCHASER 

Presumpiion  as  to  Tcind  of  title  and  terms 
of  'payment,  852-79. 

836-3  Davis  v.  E.  E.  Co.,  163  Mo. 
App.  328,  143  S.  W.  1108. 
Vendor's  consent  to  substitution  of 
vendee  must  be  shown  by  his  vendee. 
Stout  V.  Williams,  57  Tex.'  Civ.  548,  123 
S.  W.  192. 

826-4  Beach  v.  Co.,  202  Mass.  177, 
88  N.  E.  924. 

826-5  Federal  L.  &  S.  Co.  v.  Hatch, 
147  la.  18,  125  N.  W.  837;  Sennett  v. 
Melville,  85  Neb.  209,  122  N.  W.  851; 
Bridge  v.  €alhoun,  57  Wash.  272,  106 
P.   762. 

828-11  Presumption  in  favor  of 
mental  capacity.  Lamb  &  Co.  v.  Adams, 
18  Pa.  List.  ll'o. 

829-17  Skiba  v.  Gustin,  161  Mich. 
358,  126  N.  W.  464,  receipt. 
Lack  of  acknowledgment  of  instrument 
tends  strongly  to  show  it  was  not  com- 
pleted conveyance.  Lipscomb  v.  Fu- 
qua,  55  Tex.  Civ.  535,  121  S.  W.  193. 
830-18  If  contract  not  in  writing 
evidence  of  subsequent  acts  of  parties, 
irrelevant.  Hill  v.  Jones,  7  Ga.  App, 
394,  66  S.  E.  1099. 


837-41     Tyng  v.  Co.,  37  Utah  304,  108 
P.  1109. 

837-43     Curtis    v.    Sexton,     142    Mo. 

App.  179,  125  S.  W.  806. 

838-44     See   Smith   v.   Bangham,   156 

Cal.  359,  104  P.  689. 

838-46     Fitzgerald     v.     Frankel,     109 

Va.  603,  64  S.  E.  941. 

Insufficient    evidence. — Tipton    v.    Ella- 
worth,  18  Ida.  207,  109  P.  134. 

838-48     Fitzgerald    v.     Frankel,     109 

Va.  603,  64  S.  E.  941. 

839-49     Fitzgerald    v.     Frankel,     109 

Va.  603,  64  S.  E.  941. 

841-55     See  vol.  11,  p.  789,  n.  39,  and 

supplement  thereto. 

842-61     Evidence  insufficient.     Currie 

r.  Colline,  136  Ga.  473,  71  S.  E.  798. 

Evidence  sufficient. — Vanderbilt  v.  Bish- 
op.   188   Fed.   971;    Winter   v.   Johnson, 

27  S.  D.  512,  131  N.  W.  1020. 

843-64     King  v.  Eealty  Co.,  210  N.  Y. 

467,   104   N.   E.   926;   Hknnon   v.   Kelly, 

156  Wis.  509,  146  N.  W.  512. 

845-66     Butler    v.     Colson,     99     Ark. 

340,  138  S.  W.  467. 

846-70     Clayton     r.     Phillipp     (Tex. 

Civ.),  159  S.  W.  117. 

846-71     Hannon    v.    Kelly,    156    Wis. 

509,  146  N.  W.  512;  Kipp  v.  Laun,  146 

Wis.  591,  131  N.  W.  418. 

847-73  Pack  v.  Whitaker,  110  Va. 
122,  65  S.  E.  496;  Mr  Comb  v.  Gilkeson, 

110  Va.  406.  66  S.  E.  77. 

849-75     Webber    v.    Harter,    154    la. 

317,  134  N.  W.  947.     See  Boggs  v.  Bush, 
137  Ky.  95,  122  S.  W.  220. 
849-76     Boggs  v.  Busn,   137  Ky.   95, 
122  S.  W.  220. 

850-78  Milner  v.  Tyler,  9  Ga.  App. 
659,  71  S.  E.  1123;  Anderson  v.  Daw- 
son, 133  Kv.  708,  118  S.  W.  953.  See 
Landrura  r.  Wells  (Ky.),  122  S.  W.  213. 
853-79  In  absence  of  stipulation  to 
contrary  marketable  title  is  presumed 
to  be  bargained  for.  Mutchnick  v.  Da- 
vis, 130  App.  Div.  417,  114  N.  Y.  S. 
997. 

Payment  presumed  to  be  due  immediate- 
ly. Jones  V.  Co.,  25  Okla.  856,  108  P. 
403. 

854-88     Cash     v.     Meisenheimer,     53 
Wash.  576,  102  P.  429. 
855-93     Eogers  v.  Simpson,  31  O.  C. 
C.  103. 

859-5  John  v.  McNeal,  167  Mich. 
148,  132  N.  W.  508;  Dillingham  v.  Kerr 
(Tex.  Civ.),  139  S.  W.  911.  Contra, 
Northern  Assur.  Co.  v.  Stout,  16  Cal. 
App.  548,  117  P.  617. 
Where  it  was  claimed  that  the  failure 
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of  defendant  to  pay  $7.50  each  month 
■was  a  forfeiture  of  hor  rights  under 
her  contract,  the  court  said:  "In 
O 'Fallon  r.  Kennerly,  45  Mo.  124,  it 
was  held  that,  where  the  other  party 
received  a  payment  after  the  forfeiture, 
the  forfeiture  was  waived.  Here,  by 
the  long-continued  conduct  of  both  par- 
ties, the  provision  for  the  payment  of 
$7.50  each  month  was  disregarded,  and 
payments  were  repeatedly  made  at  ir- 
regular intervals  and  of  different 
amounts.  The  forfeiture  was  waived, 
and  cannot  be  insisted  on  here."  Ran- 
dolph f.  Ellis,  240  Mo.  216,  144  S.  W. 
483. 

860-10     Minter   v.  Hawking,  54  Tex. 
Civ.  228,  117  S.  W,  172. 
862-20     Bourke   v.   Kissack.    242   111. 
233,  89  N.  E.  990. 

864-26  Krekel  v.  Guenzler  (Kv.) 
124  S.  W.  848. 

866-30  Atterbery  v.  Blair,  244  111. 
3G3,  91  N.  E.  475. 

867-31  See  vol.  9,  p.  709,  n.  48,  and 
suf)j)lement  thereto. 

867-34  See  vol.  9,  p.  727,  n.  35; 
vol.  9,  p.  706,  n.  34,  and  supplement 
thereto. 

Execution  and  delivery  of  deed,  pursu- 
ant to  conditions  of  bond,  prima  facie 
evidence  of  payment  of  note.  Dodwell 
V.  Co.,  90  Ark."  287,  119  S.  W.  262. 
868-36  See  vol.  9,  p.  367,  n.  93  and 
supplement  thereto. 

869-39  Finnell  v.  Finnell,  156  Cal. 
5S1I,  105  P.  740. 

871-44  Cook  V.  Atkins,  173  Ala.  363. 
5fi   S.   224. 

874-49  Finriell  r.  Finnell,  156  Cal. 
589,  105  P.  740;  Stickle  r  Steel  Co., 
7S  X.  J.  Eq.  549,  578,  80  A.  500,  80  A. 
503. 

Evidence  insufficient. — Waschow  v. 
Was(d.ow,  155  111.  App.  167. 
Evidence  sufficient. — Kaufman  r.  All 
Persons,  16  Cal.  App.  3S^.  117  P.  5«6. 
874-50  Evidence  held  to  show 
waiver. — Knickerbocker  Trust  Co.  r. 
Co..  70  N.  J.  Eq.  501,  82  A.  146. 
Failure  to  contemplate  assertion  of  lien 
originally,  not  incdiisistcMit  with  its  ex- 
istence. Knickerbocker  T.  Co.  i".  Co., 
supra. 

Absence  of  knowledge  of  existence  of 
the  lion  and  vendor's  secret  intention, 
not  material.  Knickerbocker  T.  Co.  V. 
Co.,   su]>ra. 

«75-52     Jensen     r.    Wilslef.    36    Nev. 
."7,  132  P.  16. 
877-61     Coleman     f.     Kiernan,      159 


Ala.  543,  49  S.  230,  clear  and  convinc* 
ing  proof  required. 

878-68     Montgomery     r.     Wise,     13S 
Mo.  App.   176,   120  S.  W.   100. 
879-71     McKee  r.  R.  E.  Co.,  114  Va. 
639,  77  S.   E.  515. 

884-83  Blewitt  f.  Greene,  57  Tex. 
Civ.  5SS,  122  S.  W.  914. 
885-85  Burden  on  plaintiff  to  shovT 
value  of  land  as  he  contrai-ted  for  it. 
Finnes  r.  Sclovcr,  108  Minn.  331,  122 
X.  W.  174. 

885-86  Beauchamp  r.  Couch,  54  Tex. 
Civ.  471,  117  S.  W.  924. 
886-87  Parol  evidence  admissible  to 
correct  or  supidy  ajiparent  defects  in 
title  if  vendee  not  entitled  to  demand 
abstract.  McMillan  r.  Bk.,  56  Tex.  Civ, 
45.  119  S.  W.  709. 

Existence  of  custom  not  to  execute  re- 
lease of  notes  reserving  vendor's  lien 
may  be  shown  by  vendor.  McMillan  c. 
Bk.,  supra. 

887-92     :^rcMillan     r.    Bk.,    56    Tex. 
Civ.  4.",  119  S.  W.  709. 
888-98     Westchester,  etc.  Co.  r.  Wbit- 
lock.  '<0  Misc.  4^9,  141  X.  Y.  S.  .592. 
889-99     ^fontgomerv     r.     Wise,     13S 
"Nfo.  App.  176.  120  S.  W.  100. 
889-1      Rittrnhouse   r.   Swangn    (Ky.\ 
12^  S.  W.  299;  Revnolds  r.  ■\\1iite,  134 
Api\  Div.  248.  118  N.  Y.  S.  979. 
891-3     Berkelev   D.    Co.    r.    Marx,    10 
Tal.    App.    410,    102    P.    278.   papers   is- 
sued   under    street    improvement    stat- 
utes. 

891-5  McKee  r.  R.  E.  Co.,  Ill  Va. 
iVP,9.   77  S.  E.  515. 

892-10     Knight  v.  Everett.  152  X.  C. 
ITi    67  S.  E.  32'^:  "Mitchem  r.  Wallace, 
15o'x.  C.  640,  64  S.  E.  901. 
893-12     Mitchem   r.  Wallace,  150  X. 
r.  610.  64  S.  E.  901. 
893-13    Mesa  M.  Co.  r.  Crosby,  174 
Fed.  96.  98  CCA.  70. 
894-14     Xavlor  r.  Parker  (Tex.  Civ.), 
139   S.   W.  93;    Mullen    r.  Cook,  69   W. 
Va.  456,  71   S.  E.  566. 
In  case  of  deceit  damages  are  meiiTOr- 
nble  by  difrcrcin-e  between  actual  vabio 
of  property  and  its  value  if  it  ha<1  con- 
formed to  representations.     Evidence  to 
show  latter,  not  necessarily  speculative. 
Kendrick   r.  Ryus,  225  Mo.  150,  123  S. 
W.  9r'.7. 

Vendor's  bad  faith  may  affect  dam- 
nces.  and  it  is  competent  to  show  it 
bv  proving  assertion  title  was  good. 
Ro«s  r  Savior,  39  Mont.  5.59.  104  P. 
.<J61. 
896-17     Maitlen    r.    Maitlen,   44   Ind. 
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App,  559,  89  N.  E.  966;  Van  Gundy  t\ 
Shewey,  90  Kan.  253,  133  P.  720, 
896-20  Union  Bk.  v.  Trust,  40  Can. 
Sup.  510;  Abbott  v.  Parker,  103  Ark. 
425,  147  S.  W.  70;  Brown  T.  Tusehoff, 
235  Mo.  449,  138  S.  W.  497;  Davidson 
V.  Evie,  103  Tex.  209,  124  S.  W.  616, 
125  S.  W.  881;  Long  V.  Shelton  (Tex. 
Civ.),  155  S.  W.  945;  Bledsoe  t\  Haney 
(Tex.  Civ.),  139  S.  W.  612;  Downs  v. 
Stevenson,  56  Tex.  Civ.  211,  119  S.  W. 
315;  Ross  V.  Martin  (Tex.  Civ.),  128  S. 
W.  718;  Cash  V.  Meisenheimer,  53 
Wash.  576,  102  P.  429;  Lohr  v.  George, 
65  W.  Va.  241,  64  S.  E.  609.  Contra 
under  repealed  statute.  Houston  O.  Co. 
r.  Kimball,  103  Tex.  94,  122  S.  W.  533. 
Evidence  insufficient. — Wilkerson  v. 
Ward  (Tex.  'Civ.),  137  S.  W.  158. 
Burden  rests  upon  purchaser  from  fraud- 
ulent grantee  to  .prove  that  he  is 
purchaser  for  valuable  consideration 
and  without  notice  of  the  fraud.  Koebel 
V.  Doyle,  256  111.  610,  100  N.  E.  154. 
Burden  on  party  claiming  under  unre- 
corded instrument  to  show  notice  to  a 
creditor  before  latter  acquired  a  lien 
upon  the  property.  Rule  v.  Richards 
fTex.  Civ.)-,  159  S.  W.  386. 
Purchaser  must  show  his  vendor  was 
purchaser  in  good  faith.  La  Brie  v. 
Cartwright,  55  Tex.  Civ.  144,  118  S.  W. 
785. 

899-21  Richards  v.  Potter  (Ky.), 
124  S.  W.  850. 

Vendor  must  show  fraud  or  mistake, 
and  that  vendee  had  no  notice  thereof. 
Beavers  v.  Baker  (Tex.  Civ.),  124  S. 
W.  450. 

899-22  Black  E.  V.  Co.  i>.  Belcher, 
22  C'al.  App.  258,  133  P.  1153;  Smith  v. 
Newberry  Co.,  21  Cal.  App.  432,  131  P. 
1055;  Errett  v.  Wheeler,  109  Minn.  157, 
123  N.  W.  414;  Kreusler  V.  Glukoff  Co., 
223  Pa.  174,  72  A.  352;  Atl.  etc.  Co.  v. 
Co.,  93  S.  C.  397,  76  S.  E.  1091;  Rule  v. 
Richards  (Tex.  Civ.),  159  S.  W.  386; 
Houston,  etc.  Co.  v.  Hayden,  104  Tex. 
175,  135  S.  W.  1149. 
Evidence  sufficient. — ^Dawson  v.  Co., 
130  La.  645,  58  S.  496. 
900-23  Hopkins  v.  O'Brien,  57  Ela 
444,  49  S,  936;  West  Coast  L.  Co.  r. 
Griffin,  56  Fla.  878,  48  S.  36;  Shelton 
r.  Franklin,  224  Mo.  342,  123  S.  W. 
1084;  Phillips  V.  Campbell  (Tex.  Civ.), 
146  S.  W.  319;  Buckley  v.  Runge,  57 
Tex.  Civ.  322,  122  S.  W.  596;  Wootton 
V.  Thomson,  55  Tex.  Civ.  583,  119  S. 
W.  117;  Scott  V.  Farnam,  55  Wash.  336, 
104  P.  639;  Lohr  v.  George,  65  W.  Va. 


241,  64  S.  E.  609.  Contra,  Errett  v. 
Wheeler,  109  Minn.  157,  123  N.  W.  414. 
901-24  White  v.  Moffett,  108  Ark. 
490,  158  S.  W.  505;  Powers  v.  Perry,  12 
Cal.  App.  77,  106  P.  595;  Kruse  v.  Conk- 
Im,  82  Kan.  358,  108  P.  856;  McCollum 
V.  Home,  54  Tex.  Civ.  348,  117  S.  W. 
886. 

901-25  Kruse  v.  Conklin,  82  Kan. 
358,  108  P.  856;  Lohr  r.  George,  65  W. 
Va.  241,  64  S.  E.  609.  See  Jackson  v.  ' 
Berliner  (Tex.  Civ.),  127  S.  W.  1160. 
Giving  non-negotiable  notes,  not  pay- 
ment- 'Beavers  v.  Baker  (Tex.  Civ.), 
124  S.  W.  450.  See  vol.  9,  p.  700,  n.  1, 
and  supplement  thereto. 
902-26  Carlisle  \y.  King  (Tex.  Civ.), 
122  S.  W.  581. 

902-27  Davidson  v.  Ryle  (Tex.),  124 
S.  W.  616,  recital  in  deed  may  be  po- 
tent circumstance  in  connection  with 
other  circumstances. 
Appraisement,  deed,  report  of  adminis- 
trator's sale  and  his  final  account  may 
show  full  consideration  paid.  McCol- 
lum V.  Home,  54  Tex.  Civ.  348,  117  S. 
W.  886. 

903-30  McCarthy  v.  Moir,  12  Cal.' 
App.  441,  107  P.  628.  See  Zenda  M.  & 
M.  Co.  V.  Tiffin,  11  Cal.  App.  62,  104 
P.  10;  Sinclair  v.  Gunzenhauser,  179 
Ind.  78,  98  N.  E.  37,  100  N.  E.  376;  Har- 
lan V.  Harlan  (Tex.  Civ.),  125  S.  W. 
950. 

Inability  to  read  does  not  affect  notice 
given  by  record.  Seilert  V.  McAnally, 
223  Mo."  505,  122  S.  W.  1064. 
906-39  Immaterial  against  non-resi- 
dent. Hopkins  V.  O'Brien,  57  Fla.  444, 
49  S.  936. 

906-40  Moody  v.  Martin  (Tex. 
Civ.),  117  S.  W.  1015. 
907-44  McCarthy  t*.  Moir,  12  Cal. 
App.  441,  107  P.  628  (building  and 
other  improvements  with  reference  to 
street);  Randal  v.  Gould,  18  Pa.  Dist. 
6  (payment  of  extra  premium  for  in- 
demnifying title) ;  Ross  v.  Martin  (Tex. 
Civ.),  i28  S.  W.  718;  Downs  f.  Steven- 
son, 56  Tex.  Civ.  211,  119  S.  W.  315 
(purchase  of  defective  title). 
"The  burden  of  proving  the  fact  of 
actual  notice  was  on  the  plaintiff.  Un- 
questionably that  fact,  like  any  other 
fact  to  be  proved,  may  be  established 
by  direct  evidence,  or  it  may  be  in- 
ferred as  a  legitimate  conclusion  from 
indirect  evidence — by  circuinstantial  ev- 
idence. But  in  considering  whether  or 
not  the  evidence  of  such  faet,_  relied 
upon  in  any  given  case,  is  sufficient,  it 
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must  be  borne  in  mind  that  actual  no- 
tice is  the  requirement  of  the  statute, 
and  it  is  that  fact  that  must  be  proved, 
whether  the  evidence  be  diroct  or  cir- 
cumstantial." Hooper  V.  Leavitt,  109 
Me.  70.  S2  A.  547. 

908-45  Berprstrom  v.  Johnson,  111 
Minn.  247.  Il20  N.  W.  899;  Moody  v. 
Martin  (Tex.  Civ.V.  117  S.  W.  101.5. 
Character  of  warranty  in  d"ed,  rele- 
vant, not  conclusive.  Davidson  v.  Eylo 
(Tex.).  124  S.  W.  ()1G. 
Grantor's  statements  as  to  title  may 
be  shown  by  jiurchaser.  Downa  r. 
Stevenson,  56*  Tex.  Civ.  211,  119  S.  W. 
315. 

Participation  In  legal  proceedings  af- 
ffctiiiL,'  titlo  prior  to  ol>t;jiuin;,'  it  niav 
be  shown.  Randal  v.  Gould,  225  Pa.  42, 
7.3  A.  986. 

908-47  Richards  f.  Sutter,  94  Ark. 
621,  12o  S.  W.  lOlS;  Grillin  r.  Frank- 
lin. 224  Mo.  6G7,  12r>  S.  W.  1092. 
Notice  to  corporation. — Soo  Finnell  r. 
Fiinicll,  156  €al.  H^!',  1^5  P.  740. 
Contract  of  indemnity,  admiasibla 
Buckhorn  P.  Co.  r.  Co.,  47  Colo.  516 
in^   P.  27. 

909-18  Luke  v.  Smith,  13  Ariz.  15.5, 
]0S  P.  1P4;  In  re  Jones'  Est.  (Kan.), 
103  P.  772;  Fleming  r.  Fonts,  108 
Minn.  415,  122  N.  W.  490;  Howard  V. 
Scott.  225  Mo.  6S5,  125  S.  W.  1158; 
Griffin  r.  Franklin,  224  Mo.  667,  123  S. 
W.  1092;  Zweigart  r.  Reed.  221  Mo.  33, 
119  S.  W.  960;  Snvder  r.  Collier,  85 
Neb.  552,  123  N.  W.  1023;  Schwoebel 
r.  Storrie,  76  N.  J.  Eq.  466.  74  A.  969; 
Russell  f.  Gerlach,  24  Okla.  556,  103 
P.  604;  In  re  Mulholland's  Est.,  224  Pa. 
rv.U],  73  A.  932;  llunUer  r.  Estes  (Tex. 
Civ.),  1.59  S.  W.  470;  Tomlinson  v. 
Droupht  (Tex.  Civ.),  127  S.  W.  262; 
Hardy  O.  Co.  r.  Burnham  (Tex.  Civ.). 
124  S.  W.  221  (a  purchaser  may  not 
presume  that  his  predecessor  in  title 
made  the  necessary  inquirv);  Carlisle  r. 
King  (Tex.  Civ.)."  122  S.  W.  5S1:  Mer- 
rill r.  Bradley  (Tex.  Civ.),  121  S.  W. 
561;  La  Brie  r.  Cartwright,  55  Tex. 
Civ.  144,  118  S.  W.  785  (opinion  of  at- 
torney based  upon  abstract  notwith- 
standing). 

Existence  of  policy  insuring  title, 
shown.  Ran.lal  i.  Gould,  225  Pa.  42, 
73  A.  986. 

Actual  notice,  implied.     Cooper  V.  Flea- 
iier.  21  dkla.  47.  103  P.  1016. 
910-49     McCuUars      r.      Reaves.      162 
Ala.   15S.  50   S.   313;   Hughes   r.   Redus, 
90  Ark.  149,  US  S.  W.  414;  Zenda  M. 


&  M.  Co.  f.  Tiffin.  11  Cal.  App.  62,  104 
P.  10;  Park  r.  Park.  45  Colo.  347,  101 
P.  40:{;  Mathias  r.  Fulton,  241  III.  .598, 
89  N.  E.  697;  Weeks  r.  Hathawav,  45 
Ind.  .\pp.  196.  90  X.  E.  647;  Brown  r. 
Columbus  (X.  J.  Ki].),  75  A.  917; 
Schwoebel  r.  Storrie.  76  X.  J.  Eq.  466, 
74  A.  969;  Smith  r.  Fuller,  1.52  X.  C.  7, 
67  S.^E.  48;  Llanos  r.  Xairn,  4  P.  R. 
Fed.  75.  Cnntrn,  Foster  r.  Bailev,  S2 
S.  C.  37s,  G4  S.  K.  42.!,  statute. 
Only  facts  naturally  and  reasonably 
connected  with  known  fa<t.  anci  of 
wiiicli  it  can  be  said  to  furnish  a  flue, 
imputed.  Ilawkes  r.  Hoffman,  56  Wash. 
120.  105  P.  156. 

912-50     Hall  r.  Hilley,  134  Oa.  77.  67 

S.  E.  42'*;  Schwoebel  r.  Storrie,  76  X. 
J.  K(i.  4(;(;.  74  .\.  !tt".;t. 
"The  possession  of  land  essential  to 
give  rise  to  that  duty  of  inquiry  on 
the  part  of  a  j>urchaser  need  not  bo 
such  an  adverse  jiossession  as.  if  main- 
tained for  the  necessary  period,  would 
rii)en  into  title.  Smith  v.  Jackson.  76 
111.  254.  It  is  generally  sufficient  if  it 
is  such  a  visible  j>ossession  as  would 
naturally  suggest  inquiry  upon  the  part 
of  an  onlinarily  prudent  person  intend- 
ing to  j>urrhase.  though  it  must  be 
open,  notorious  and  ex<dusive  as  re- 
gards the  purchaser's  vendor,  and,  in 
consequence,  unambiguous  and  unequiv- 
ocal." Sloss  Sheffield  Steel  &  Iron  Co. 
r.  Taff.  178  Ala.  382,  .59  S.  658. 
913-52  Entlosure  of  few  acres  by 
I'laintifT's  agent,  not  notice.  Hopkinji 
r.  fVp.rien,  57  Fla.  444.  49  S.  936. 
913-5,1  Ely  r.  Cavanaugh.  82  Conn. 
6sl,  74  A.  1122,  possession  of  chattels 
on  lanil  by  licensee. 
914-54  Possession  alone  is  insuf- 
ficient. Xorfolk  r.  P.  Traction  Co.  r. 
<•.  B.  White  &  Bros..  113  Va.  102.  73 
S.  E.  467. 

915-57  Langley  r.  Pulliam.  162  Ala. 
142.  .'0  S.  ?XCk 

915-59  Possession  by  devisee,  pre- 
sumably uniler  will  and  excuses  inquir- 
ing. .Tackson  r.  Berliner  (Tex.  Civ.), 
127  S.  W.   1160. 

Declarations  of  possessor  and  circtim- 
stances  learned  bv  grantee,  competent. 
Hall  c.  llillev,  134  Ga.  77,  67  S.  R 
428. 

916-61  Dotv  r.  Knox  (Kan.),  105  P. 
437:  Zvveigart'f.  Reed.  221  Mo.  .33.  119 
S.  W.  9»>0:  Proctor  r.  Xance.  220  Mo. 
104,  119  S.  W.  409;  Starr  f.  Bart/.  219 
Mo.'  47.  117  S,  W.  1125  fif  the  registry 
act    does    not    protect    the    purchaser); 
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Eule  V.  Richards  (Tex.  Civ.),  149  S.  W. 
1073;  Hudman  -v.  Henderson  (Tex. 
Civ.),  124  S.  W.  186;  McMurray  v.  L. 
Co.,  56  Tex.  Civ.  199,  120  S.  W.  246. 
Rule  not  appllca'ble  where  grantor  gives 
warranty  deed  though  he  held  under 
quit  claim.  Downs  v.  Each  (Kan.),  105 
P.  9. 

917-63  Marshall  v.  Pierce,  136  Ga. 
543,  71  S.  E.  893. 

918-64     So.   E.   Co.   v.   Carroll,   86   S. 

C.  56,  67  S.  E.  4;  Evanson  v.  Waidlieh, 
57  Wash.  234,  106  P.  746;  McDougall 
v.  Murray,  57  "Wash.  76,  106  P.  490. 
922-68  Good  faith  and  lack  of  notice 
may  be  shown  though  prior  conA'eyanee 
recorded.  Isler  v.  Griffin,  134  Ga.  192, 
67  S.  E.  854. 

Vendor's  good  faith  relevant;  may  sup- 
port  presumption  of  good  faith  in  ven- 
dee. Davidson  t\  Eyle,  103  Tex.  209 
124  S.  W.  616. 

Purchaser's  acts  after  purchase,  irrele- 
vant. Davidson  v.  Eyle,  supra. 
Notice  of  claim  accruing  prior  to  deed 
which  is  common  source  of  title,  not 
decisive  as  to  the  claim.  Downs  v. 
Stevenson,  56  Tex.  Civ.  211,  119  S.  W. 
315. 

922-69  Western  G.  Co.  v.  Alleman, 
81  Kan.  543,  106  P.  460  (antecedent 
indebtedness) ;  Morris  v.  Wicks,  81  Kan. 
790,  106  P.  1048;  Temple  v.  Osburn, 
55  Or.  506,  106  P.  16  (conveyance  in 
payment  of  pre-existing  claim  not  with- 
in rule) ;  Davidson  v.  Eyle,  103  Tex. 
209,  124  S.  W.  616;  Lightfoot  v.  Horst 
(Tex.  Civ.),  122  S,  W.  606;  Kinney  v. 
MeCall,  57  Wash.  545,  107  P.  385;  Wis- 
consin E.  L.  Co.  V.  Selover,  135  Wis, 
594,  116  N.  W.  265,  16  L.  E.  A.  (N.  S.) 
1073. 

Consideration  for  mortgage  cannot  be 
shown  as  against  stranger  by  fore- 
closure proceedings,  recitals  in  mort- 
gage or  assignments  of  it.  Langley 
v.  Pulliam,  162  Ala.  142,  50  S.  365. 
Full  value  represented  "by  notes  as  ef- 
fectual as  cash  in  absence  of  proof  they 
were  not  negotiated  before  maturity, 
so  far  as  good  faith  of  vendor  is  con- 
cerned in  disposing  of  community  prop- 
erty. Davis  V.  Carter,  55  Tex,  Civ. 
423,  119  S.  W.  724. 

923-70  Bell  County  V.  Felts  (Tex. 
Civ.),  120  S.  W.  1065. 
Payment  of  valuable  consideration  by 
prior  grantees  need  not  be  shown. 
Downs  V.  Stevenson,  56  Tex.  C!iv.  211, 
119  S.  W.  315. 


923-71     Contra,   Davis   v.   Bell    (Tex 

Civ.),  128  S.  W.  658. 
Amount  of  consideration  may  be  mate 
rial    in    determining    whether    transac 
tion  sale  or  redemption.  Duson  v.  Eoos 
123  La.  835,  49  S.  590. 
924-72     Kruse    v.    Conklin,    82    Kan 
358,    108    P.    856;    Morrison    v.    Cotton 
(Tex.    Civ.),    152    S.    W.    866;    McAdoo 
i:  Williams,  54  Tex.  Civ.  562,  118  S.  W. 
625  (  not  sufficient  evidence)^ 
Recital    not    evidence    in    purchaser's 
favor  if  sale  fraudulent.     Doniphan  L. 
Co.  V.  Wenzel,  94  Ark.  149,  126  S.  W. 
710. 

925-74  La  Brie  v.  Cartwright,  55 
Tex.  Civ,  144,  118  S.  W.  785. 
925-75  Downs  v.  Stevenson,  56  Tex. 
Civ.  211,  119  S.  W.  315,  unless  con- 
sideration so  inadequate  as  to  shock 
conscience  of  court. 


VENUE 

927-1  Einger  v.  Milner,  6  Ga.  App. 
790,  65  S.  E.  814;  S.  v.  Alford,  142 
Mo.  App.  412,  127  S.  W.  109.  Contra 
S.  V.  Willard,  228  Mo.  328,  128  S.  W 
749. 

928-2  Prejudice  presumed  from  de- 
nial of  change  of  venue  on  account  of 
prejudice  of  judge.  Ex  parte  Ellis,  3 
Okia.  Cr.  220]  105  P.  184.  Cotnp.  S.  v. 
Tawney,  81  Kan.  162,  105  P.  218. 
928-5  Presumed  cause  transferred  to 
nearest  justice  as  law  required.  White 
V.  Brown,  54  Or.  7,  101  P.  900. 
929-7  S.  1}.  Bush,  136  Mo.  App.  608, 
118  S.  W.  670;  Stevens  v.  S.  (Tex,  Cr.), 
150  S.  W.  944. 

Evidence  sufficient. — Nichols  v.  S.,  102 
Ark.  266,  143  S.  W.  1071. 
929-8     Williams  v.  S.,  5  Ala.  App.  112, 
59  S.  528;  Minor  v.  Atlanta,  7  Ga.  App, 
471,  67  S.  E.  108;  Andrews  t\  Atlanta,  7 
Ga.   App.   472,   67   S.   E.   109;   Isabel  v. 
S.,  101  Miss.  371,  58  S.  1;  S.  v.  Sexton, 
141  Mo.  App.  694,  125  S.  W.  519. 
Evidence  sufficient. — McGhee  v.  S.,  178 
Ala.  4,  59  S.  573;  Palmer  v.  S.,  168  Ala. 
124,  53   S.  283;   Wolfe  v.   S.,   104   Ark. 
140,  148  S.  W.  641;  P.  v.  Smith,  13  Cal. 
App.  627,  110  P.  333;  Eickerson  V.  S., 
10  Ga.  App.  464,  73  S.  E.  681. 
929-9     Silence    in    answer,    admission 
of  allegation  of  complaint.    Williams  v. 
Hampton,  57  Fla.  272,  49  S.  506. 
Evidence  insufficient. — Severn  v.  R.  Co., 
149  Mo.  App.  631,  129  S.  W.  477. 
930-14    Ex  parte  Lair,  177  Fed.  789. 
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930-18  S.  v.  Skibiski,  245  Mo.  459, 
150  S.  W.  1038. 

931-19  Bell  V.  S.,  93  Ark.  600,  125 
S.  AV.  1020;  S.  r.  Molz,  91  Kan.  901, 
139  P.  376;  I,itchficl<l  r.  S.,  S  Okla.  Cr. 
164,  126  P.  707;  Gossctt  v.  S..  57  Tex. 
Civ.  43,  123  S.  W.  428.  Contra  as  to 
unincorporated  town.  S.  r.  Bush,  136 
Mo.  App.  608,  118  S.  W.  670. 
931-21  Statement  as  to  residence  of 
party  in  action  on  indemnifying  bond, 
made  in  petition  in  attachment  suit, 
not  noticed.  Constantino  v.  Rowland, 
147  Ta.  142,  124  N.  W.  189. 
Existence  of  race  prejudice  a^rainst  ac- 
cused, noticed.  Browder  r.  C,  136  Ky. 
45,  123  S.  W.  328. 

931-32  Wade  v.  S.,  11  Ga.  App.  411, 
75  S.  E.  494;  P.  V.  Mcintosh,  242  111. 
602,  90  N.  E.  180;  S.  v.  Keeland,  39 
Mont.  506,  104  P.  513;  LitchfiHd  r.  S., 
8  Okla.  Cr.  164,  126  P.  707;  Norris  v. 
S.,  127  Tenn.  437,  155  S.  W.  165  (rit. 
Encyc.  of  Ev.);  Reynolds  v.  S.  (Tex. 
Cr.),  160  S.  W.  362;  "Melton  v.  S.  (Tex. 
Cr.).  158  S.  W.  550. 

932-23  Minter  r.  S.,  7  Ga.  App.  16, 
65  S.  E.  1079. 

932-24  Booton  v.  S.,  86  Neb.  114,  125 
N.  W.  144,  proof  beyond  rational  doubt. 
There  need  be  no  direct  evidence. — 
It  is  sufficient  if  it  may  fairly  and  rea- 
sonably be  inferred.  Lee  v.  P.,  53  Colo. 
507,   127   P.   1023. 

Venue  may  be  inferred  in  case  of  con- 
spiracy by  proof  of  residence  if  there 
is  no  proof  of  conspirators'  absence 
therefrom.  Marrash  v.  U.  S.,  168  Fed. 
225,  93  C.  C.  A.  511. 
932-25  If  prosecuting  witness  testi- 
fied place  in  which  crime  committed 
was  pointed  out  by  him  to  another,  lat- 
ter may  testify  to  that  fact  and  to 
county  in  which  place  was.  Smith  V. 
S.,  no  Ark.  435,  119  S.  W.  655. 
932-26  Powell  r.  S.,  5  Ala.  App.  75, 
59  S.  530;  Pearson  r.  S.,  5  Ala.  App. 
68,  .59  S.  526;  Douplass  r.  S.,  91  Ark. 
492,  121  S.  W.  923;  Dyer  r.  S.,  6  Ga. 
App.  390,  65  S.  E.  42;"  Wilson  r.  S.,  6 
Ga.  App.  16,  64  S.  E.  112;  S.  r.  Lee,  228 
Mo.  480,  128  S.  W.  987;  Booton  r.  S., 
86  Neb.  114,  125  N.  W.  144;  P.  r.  Cos- 
mi  des,  133  App.  T>iv.  103,  117  N.  Y.  S. 
718;  Reynolds  v.  S.  (Tex.  Cr.),  160  S. 
W.  362. 

Tacts  when  action  begun  control  if  res- 
idence   determinative    of    venue.     Ojr- 
burn-D.    L.    Co.    r.    Tavlor    (Tex.    Civ.), 
126  S.  W.  48. 
Parol   evidence   inadmissible    if   venue 


depends  upon  terms  of  written  contract. 
Ojjburn  D.  L.  Co.  r.  Tavlor  (Tex.  riv.), 
126  S.  W.  48. 

933-27  P.  r.  Mcintosh,  242  111.  602, 
90  N.  E.  ISO;  S.  r.  Forbes.  75  X.  H. 
306,  73  A.  929. 

933-28  Rex  v.  Graf,  19  Ont.  L.  R. 
238. 

Admission  corporation  is  doinp  business 
in  A.  couiitv  means  it  keeps  oflice 
there.      Collins    t\    Co.,    54    Wash.    524, 

103  P.  798. 

933-29  Smith  r.  S.,  90  Ark.  435,  119 
S.  W.  655;  Eno  r.  S.,  91  Ark.  441,  121 
S.  W.  732. 

"Where  there  is  no  proof  of  venue,  it 
becomes,  when  properly  presented,  a 
question  for  this  court  to  pass  upon; 
but  when  it  is  a  question  of  the  ftuf- 
■ficiencji  of  the  evidence  tendinjr  to 
prove  the  venue  it  liecomes  a  question 
for  the  .iurv,  and  this  court  will  not 
interfere,  unless  the  rulinp  of  the  trial 
court  was  invoked  on  the  sufficiency  of 
the  evidence,  and  this  rulinp  made  the 
pround  of  attack."  Pearson  f.  S.,  5 
Ala.  App.  68,  59  S.  .526. 
934-30  St.  Tyouis.  etc.  R.  Co.  c. 
Weatherlv,  93  Ark.  269,  124  S.  W.  1031. 
934-31  ■  Wilson  r.  S.,  6  Ga.  App.  16, 
64  S.  E.  112. 

937-47  Godau  r.  S.  (Ala.),  60  S. 
90S;    Bloom    r.    Co.,    11    Cal.    .App.    122, 

104  P.  324;  Constantine  r.  Rowland, 
147  la.  112,  124  X.  W.  189;  S.  r.  Bass- 
nett  80  Kan.  392.  102  P.  461;  Harpis 
V.  C,  135  Kv.  578,  123  S.  W.  2.39; 
Scaeif  v.  Crofford  (Tex.  Civ.),  146  S. 
W.  1003;  llillsman  r.  Cline  (Tex.  Civ.), 
145  S.  W.  726;  Willard  r.  Norcross,  8.3 
Y\.  268,  75  A.  269  (facts  must  bo 
"dearly"  shown).  See  penerallv  the 
title  "Change  of  Venue"  in  Standard 
Proc. 

Evidence  sufficient. — Mullin  v.  Curtis, 
129  N.  Y.  S.  916. 

Evidence  Insufficient. — Gibbert  r.  Pow- 
er f'o  19  Ida.  6?, 7.  115  P.  921:  Bur- 
roujzhs  r.  Foster.  130  X.  Y.  S.  530. 
937-18  Pittsburgh,  etc.  R.  Co.  r.  Chi- 
cago, 1 14  111.  App.  293;  Tubb  r.  S.,  55 
Tex  Cr.  606.  117  S.  W.  85S. 
938-49  Downs  r.  S.,  Ill  Md.  241,  73 
A.  803;  Clarence  r.  S.,  89  Neb.  762, 
132  X.  W.  395;  Smith  r.  Coon.  89  Neb. 
776,  132  N.  W.  .535;  S.  r.  Win.diester, 
18  N  T>  534.  122  N.  W.  1111:  llorton 
r  Haines.  23  Okla.  878.  102  P.  121; 
Wolf  r.  Sahm.  55  Tox.  Civ.  564.  120 
S.  W.  1114;  Willard  r.  Norcross,  83  Vt. 
26S.   75  A.  269. 
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940-69  General  manager's  affidavit 
as  to  corporation's  place  of  business  is 
not  evidence  it  had  acquired  such  a 
place,  nor  sufficient  to  show  it  demand- 
ed removal  of  cause  thereto.  Waech- 
ter  1}.  R.  Co.,  10  Cal.  App.  70,  101  P.  41. 
942-81  O'Brien  v.  O'Brien,  16  Cal. 
App.  103,  116  P.  692. 
943-87  Good  faith  of  applicant  must 
be  determined  from  the  record,  plead- 
ings and  proceedings,  and  not  upon  oral 
testimony.  St.  Louis,  etc.  E.  Co.  v. 
Co.,  139  Mo.  App.  272,  123  S.  W.  70. 
944-94  Evidence  sufficient.  Streight 
V.  S.,  62  Tex.  Cr.  453,  138  S.  W.  742. 
944-97  S.  v.  Casey,  34  Nev.  154,  117 
P.  5;  Carpenter  ty.  R.  Co.,  84  Vt.  538,  80 
A.  657. 

947-19  See  Mathis  v.  Bk.,  136  Ky. 
634,  124  S.  W.  876. 

948-26  Carpenter  v.  E.  Co.,  84  Vt. 
538,  80  A.  657. 

949-32  Latourette  v.  S.,  91  Ark.  65, 
120  S.  W.  411. 

950-36  Corroborating  testimony  ad- 
duced by  affiants  need  not  be  heard, 
their  testimony  being  received  on  issue 
of  credibility.  Latourette  v.  S.,  91  Ark. 
65,  120  S.  W.  411. 

950-37  Opinions  not  binding  on 
court.  Browder  v.  C,  136  Ky.  45,  123 
S.  W.  328. 

951-49  Downs  v.  S.,  Ill  Md.  241,  73 
A.  893. 

951-50  Godau  v.  S.  (Ala.),  60  S.  908. 
951-54  Newspaper  clippings,  not 
convincing.  Downs  v.  S.,  Ill  Md.  241, 
73  A.  893.  See  S.  v.  Smarr,  121  N.  C. 
669,  28  S.  E.  549. 

No  proof  of  prejudice  is  necessary 
where  counter  affidavit  is  not  filed.  S. 
t\  Yager,  250  Mo.  388,  157  S.  W.  557. 
952-57  Eecent  election  of  movant  to 
town  office,  shown.  Willard  v.  Nor- 
cross,  83  Vt.  268,  75  A.  269.  Contra, 
Williams  V.  S.,  103  Ark.  70,  146  S.  W. 
471. 


VIEW  BY  JURY 

958-15  Discretion  of  court  final. 
Colorado  Springs  &  I.  R.  Co.  v.  Allen, 
48  Colo.  4,  108  P.  990. 
958-16  Equitable  Powder  Mfg.  Co. 
V.  R.  Co.,  155  111.  App.  265;  Lee  v.  R. 
Co.,  84  S.  C.  125,  65  S.  E.  1031  (negli- 
gence). 

962-31    O'Brien  v.  Co.,  237  Pa.  44, 
85  A.  130. 
964-38    Atl.,  etc.  Co.  v.  Whitney,  65 


Fla.  72,  61  S.  179;  City  of  Lexington  v. 
Finn,  149  Ky.  146,  147  S.  W.  960;  Wade 
V.  Co.,  65  Or.  488,  132  P.  710;  S.  v. 
Suber  (S.  C),  71  S.  E.  466;  Rodgers  v. 
Hodge,  83  S.  C.  569,  65  S.  E.  819. 
964-39  Louisville  &  N.  R.  Co.  v.  Wil- 
son, 162  Ala.  588,  50  S.  188;  Sulser  v. 
Sayre,  4  Ala.  App.  452,  58  S.  758; 
United  States  C.  I.  Pipe  &  F.  Co.  v. 
Granger,  172  Ala.  546,  55  S.  244;  Becker 
&  Co.  t>.  Baker,  146  Ky.  233,  142  S.  W. 
222;  Piper  v.  Murray,  43  Mont.  230,  115 
P.  669. 

A  judicial  discretion. — Cutchin  v.  Citv, 
113  Va.  452,  74  S.  E.  4Ud. 
965-40  Not  reviewable.— Smith  v.  S., 
11  Ga.  App.  89,  74  S.  E.  711. 
966-43    Where  an  object  can  be  read- 
ily described  by  witnesses  it  is  not  er- 
ror to  refuse  a  view.     8.  t?.  Hawthorn, 
134  La.  979,  64  S.  873. 
966-45     Illinois    C.    R.    Co.    v.    Frost 
(Ky.),  124  S.  W.  821. 
966-49     Contra    in     case    of    animal 
Mitchell   V.   Rowley,   63   Misc.  643,  118 
N.  Y.  S.  751. 

967-51     P.  V.  Crawley,  23   Cal.  App. 
340,  138  P.  123. 

967-54     Illinois   C.   R.   Co.    v.    Frost 
(Ky.),  124  S.  W.  821. 
971-76     P.    V.   Auerbach,    176    Mich. 
23,  141  N.  W.  869. 

972-78     P.  v.  Auerbach,  176  Mich.  23, 
141  N.  W.  869. 

975-92     S.  r.  Suber,  89  S.  C.  100,  71 
S.  E.  466. 

975-95     Lee  v.  R.  Co.,  84  S.  C.  125, 
65  S.  E.  1031. 

978-9     Louisville   R.   Co.   v.  Hallahan 
(Ky.),     119     S.     W.     200,     misconduct 
ground  for  new  trial. 
980-16     Kimic  v.  R.  Co.,  156  Cal.  379, 
104  P.  986. 

981-21     Payson    v.     Milan,     144    111. 
App,  204. 

986-36     Hancock   v.   R.    Co.,   145   111. 
App.  491. 

988-39  West  Skokie  D.  Dist.  v.  Daw- 
son, 243  111.  175,  90  "N".  E.  377.  See 
Herrin  &  S.  R.  Co.  v.  Nolte,  243  111. 
594,  90  N.  E.  1097. 
992-56  Change  in  situation  cannot 
be  availed  of  after  view  unless  party 
knowing  thereof  sought  continuance  in 
order  to  restore  pre-existing  condition. 
Brown  V.  Co.,  47  Colo.  294,  107  P.  258. 
992-57  View  by  judge  after  cause 
taken  under  advisement  and  applica- 
tion of  what  he  learned  thereby  to  tes- 
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timony,    preiudicial.     Denver   O.    &    C. 
Co.  r.  Co.,  47  Colo.  446,  107  P.  1073. 
Certificate   by   justice   as    to    result    of 
his  view,  not  evidence  on  appeal.     Cruz 
V.  Joaquin,  2  Phil.  Isl.  505. 


VOIR  DIEE 

997-5  Witness  who  states  belief  in 
sanctity  of  oath  may  not  be  asked  con- 
cerning variant  statements,  except  as 
affecting  credibilitv.  S.  f.  Dlugozima, 
7  Penne.  (Del.)  isi,  74  A.  10S6. 
1007-52  P.  V.  Wright,  170  Mich 
154,  135  N.  W.  912. 

Second     examination     refused. — P.     v. 
Euef,    14   Cal.   A]>p.  57fi,   114   P.  54. 
1007-53     Oath  omitted.     Hilton,  etc. 
Lumb.   Co.    r.   Ingram,   135  Ga.   696,   70 
S.   E.  234. 

1007-57  Exhibition  of  newspaper  ar- 
ticles from  paper  juror  read  mav  be 
refused.  Palmer  v.  S.,  121  Tenn.'  465, 
J18  S    W    1022 

1008-62  Apicins  v.  C,  148  Kv.  662, 
147  S.  W.  376;  Streight  v.  S.,  62  Tex. 
Cr.  4.'53,  138  S.  W.  742. 
1008-63  Walsingham  v.  S.,  61  Fla. 
67,  56  S.  195;  P.  v.  Collins,  166  Mich. 
4,  131  N.  W.  78. 

Evidence  held  not  to  disqualify.     S.  v. 
Easco,  239  Mo.  535,  144  S.  W.  449. 
1011-71     Goff  V.  Wks.,  43  Tnd.  App. 
642.  88  N.  E.  312. 

1011-72  National  Bk.  v.  Roniine,  154 
Mo.  App.  624,  136  S.  W.  21. 
1012-79  Duncan  v.  S.,  141  Ga.  4, 
80  S.  E.  317;  Goff  v.  Wks.,  43  Tnd.  App. 
642,  88  N.  E.  312;  S.  v.  Banik,  21  N.  D. 
417,  131  N.  W.  262;  Fowlie  f.  Co.,  85 
Vt.  438,  82  A.  677. 

1013-80  Instance  of  abuse.  Goff  v. 
\\T<s.,  supra;  S.  v.  Banik,  supra;  Fowlie 
r.  Co.,  supra. 

Abuse  of  discretion. — Ventriss  r.  Coal 
Co.,  155  111.  App.  152. 


WAIVER 
Of  Statvfnry  rule  of  rridrnrr,  1020-9. 
1013-81  It  is  not  competent  to  ask 
him  if  he  did  form  an  opinion  of  the 
credibility  of  the  complaining  witness, 
in  another  case  where  he  was  a  .juror 
and  same  person  was  a  witness.  P.  v. 
Wright,  170  Mich.  154,  135  N.  W.  912. 
1014-85  Lindsay  v.  S.,  138  Ga.  818, 
76  S.  E.  369. 

1014-86     Lindsay  i\  S.,  138  Ga.  818, 
76  S.  E.  369. 


1014-87     Lindsay  r.  S.,  138  Ga.  818, 

7t3  .s.   ]•:.  369. 

1014-88  Lindsay  f.  S.,  138  Ga.  818, 
76  S.  E.  369. 

1014-9O  C.  r.  Phelps,  2f)9  Mass.  396, 
95  N.  K.  868. 

1015-93  Held  permissible. — Goodwin 
r.  V.  S.,  200  Fcl.  Vl\,  llS  C.  C.  A.  295. 
Permissible. — But  it  devolves  on  de- 
fendant before  he  can  claim  pre.judii-e 
to  show  that  he  had  availed  himself 
of  the  opportunity  to  ascertain  whether 
he  ha<l  formed  or  ex|>rfssed  an  oiMiiion. 
Bealmear  v.  8.,  104  Ark.  616,  150  S.  W. 
129. 

1018-1  Burnham  i\  Austin,  105  Me. 
196,  73  A.  1089;  Kellv  r.  Ins.  Co.,  84 
S.  C.  95,  65  S.  E.  949";  Barber  r.  Vin- 
ton, 82  Vt.  327,  73  A.  SSI;  Percv  c. 
Bk.,  110  Va.  129,  65  S.  E.  475;  Atlan- 
tic C.  L..  R.  Co.  r.  Brvan,  109  Va.  523, 
65  S.  E.  30;  McXaughton  r.  Ins.  Co., 
140  Wis.  214,  122  X.  W.  764;  Castello 
f.  Bk..  140  Wis.  275,  122  N.  W.  769. 
1019-2  Ubarri  v.  Laborde,  214  U.  S. 
168;  Hasev  r.  Mc Mullen,  109  Minn.  332, 
J  23  N.  \V"  1078. 

1019-3       Demurrers      filed,     but     not 
acted  on,  presume<l  waived.     Iligdon   r. 
Garrett.  IC.?  Ala.  2^.",.  .'o  S.  323. 
1019-4     Circumstances  may  rebut  in- 
ference of  waiver.     Burns  Bros.  r.  Big- 
elow.  122  X.  Y.  S.  2.55. 
1020-9     Officers    in    navy   bound    by 
agreement  to  allow  jiroceedings  of  .  ourt 
of  jn<iuiry  to  be  cvidemc  on  hearing  of 
charges    against    him    bv    court  martial. 
Mullan   r.  V.  P..  212  V.  S.  516. 
Acts    inconsistent    with    assertion    and 
exercise    of    right,    presumed    to    waive 
it.     Percy  r.   Co.,   173   Fed.  534. 
1020-10     United     Order     r.     Ilooscr, 
160  Ala.  334,  49  S.  354;  Ramsey  r.  Hill, 
92   S    C.   140,  75  S.   E.  366;    Morgan   tt 
Oliver  (Tex.  Civ."),  129  .'?.  W.  1.56.     See 
supra.   "Insurance,"   539  10. 
1020-11     Reillv  R.  &  S.  Co.  r.  Smith, 
177    Fed.   168,   Ifio   C.   C.   A.  630;    Fitz- 
gerald   f.   Frankel,   109   Va.   603.   64   S. 
E.  941.     Sec  supra,  "Insurance,"  569- 
84. 

Rule  not  stringent  when  waiver  of  for- 
feiture involved.  McDaniel  f.  Co..  6 
Ga.  App.  84S.  06  S.  E.  146. 
1021-13  United  Order  r.  Hooscr,  160 
Ala  334,  49  S.  .354;  German-Am.  S.  Bk. 
r.  Gnllmer,  155  Cal.  OS.!,  102  P.  9.32; 
Boppart  V.  Co..  140  Mo.  App.  675.  126 
S  W  768;  Hartford  Ins.  Co.  r.  Wright 
(Tex.  Civ.),  125  S.  W.  363. 
1022-15     Kevs    r.    Nat.    Council,    174 
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Mo.  App.  671,  161  S.  W.  345.  See 
supra,  "Insurance,"  539-10. 
1022-18  Mound  M.  Co.  v.  Haw- 
thorne, 173  Fed.  882,  97  C.  C.  A.  394; 
Metropolitan  L.  Ins.  Co.  v.  Williamson, 
174  Fed.  116,  98  C.  €.  A.  90;  Mahoney 
V.  Co.,  82  Conn.  280,  73  A.  766;  Johnson 
f.  Brotherhood,  109  Minn.  288,  123  N 
W.  819;  Marshall  D.  Co.,  148  Mo.  App, 
669,  129  S.  W.  40;  Whitsett  v.  Bk.,  138 
Mo.  App.  81,  119  S.  W.  999;  Palmer  v. 
Reeves,  139  Mo.  App.  473,  122  S.  W. 
1119;  Burke  v.  Grand  Lodge,  136  Mo. 
App.  4.50,  118  S.  W.  493;  P,  v.  Atchin- 
son,  123  N.  Y,  S.  577;  Missouri,  etc.  R. 
Co.  V.  Hood,  55  Tex.  Civ.  636,  120  S.  W. 
236;  St.  Louis  &  S.  F.  R,  Co.  v.  Dysart 
(Tex.  Civ.),  130  S.  W.  1047. 

1023-19     Ryan   v.   Co.,  36  Utah   382, 

104  P.  218. 

1023-20  Boppart  v.  Co.,  140  Mo. 
App.  675,  126  S.  W.  768. 
1023-21  Mclnturff  v.  Ins.  Co.,  155 
111.  App.  225,  af.  P.  V.  R,  Co.,  247  111. 
445,  93  N.  E.  369;  Funk  v.  Fire  Assn., 
157  III.  App.  602;   Burnham   v.   Austin, 

105  Me.  196,  73  A.  1089;  Morgenstern 
V.  Ins.  Co.,  89  Neb.  459,  131  N.  W.  969; 
Downs  V.  Knights.  76  N.  H.  165,  80  A. 
227;  Perry  v.  Co.,  75  N.  H.  199,  72  A. 
369;  Kelly  t:  R.,  84  S.  C.  249,  66  S.  E. 
198. 

1023-22  Burnham  v.  Austin,  105  Me. 
196,  73  A.  1089;  Phenix  Ins.  Co.  v. 
Hunter,  95  Miss.  754,  49  S.  740;  Castello 
V.  BK,  140  Wis.  275,  122  N.  W.  769. 
See  General  F.  Co.  v.  Wallace,  175  Fed. 
650,  99  C.  C.  A.  204;  List  v.  'Chase, 
SO  O.  St.  42,  88  N.  E.  120. 
1023-23  Dorflf  v.  Co.,  157  Mich.  516, 
122  N.  W.  82. 

1024-25  Elvea-A,  Co.  v.  Garage,  13 
Ga.  App.  182,  79  S.  E.  38;  Weinberger 
V.  Ins.  Co.,  170  Mo.  App.  266,  156  S 
W.  79;  Perrv  v.  Co.,  75  N.  H.  199,  72 
A.  369;  Gilliland  v.  R.  Co.,  85  S.  C.  26, 
67  S.  E.  20.  See  vol.  7,  p.  541,  n.  15; 
vol.  9,  p.  357,  n.  28;  p.  367,  n.  92. 
1026-30  Seguin  Milling  &  P.  Co.  V. 
Guinn  (Tex.  Civ.),  137  S.  W.  456. 
1028-41  Wales-Riggs  Plantation  v. 
Banks,  101  Ark.  461,  142  S.  W.  828; 
California  Raisin  Grower's  Assn.  v.  Ab- 
bott, 160  €al.  601,  117  P.  767;  Brown  v. 
Maccabees,  167  Mich.  123,  132  N.  W. 
562;  Detwiler  v.  Downes,  119  Minn.  44, 
137  N.  W.  422;  Johnson  r.  Modern 
Brotherhood,  114  Minn.  411,  131  N.  W. 
471 ;  Smith  v.  Ins.  Co.,  129  N.  Y.  S.  775; 
Smith  V.  Russell,  129  N.  Y.  S.  46;  Fisher 
V.  Ins.   Co.,   124   Tenn.   450,   138   S.  W. 


316;  Bastrop  &  Austin  Bayou  Rice 
Growers'  Assn.  v.  Cochran  (Tex.  Civ.), 
138  S.  W.  1188. 

1028-42  Pratt  v.  McCoy,  128  La. 
570,  54  S.  1012;  Rhodus  v.  Ins.  Co.,  156 
Mo.  App.  281,  137  S.  W.  907;  Macev  Co. 
r.  City,  144  App.  Div.  408,  129  N.  Y.  S. 
241;  Weir  v.  Dwyer,  114  N.  Y.  S.  528; 
Workingman's  Loan  &  Bldg.  Assn.  v. 
Heaton,  233  Pa.  173,  82  A.  78;  Barber 
r.  Vinton,  82  Vt.  327,  73  A.  881;  Secur- 
ity L.  &  T.  Co.  V.  Fields,  110  Va.  827, 
67  S.  E.  342  (clear  and  unmistakable 
proof  necessary) ;  McNaughton  v.  Ins. 
Co.,  140  Wis.  214,  122  N.  W.  764. 
1029-46  Cable  Co.  v.  Griffitts,  160 
Ala.  315,  49  S.  577  (though  preceded 
by  knowledge  of  intent  of  other 
party) ;  Richardson  v.  Anderson,  109 
Md.  641,  72  A.  485;  Modlin  V.  Ins.  Co., 
151  N.  C.  3.5,  65  S.  E.  605;  Equitable 
Life  Assur.  Society  v.  Ellis  (Tex.  Civ.) 

137  S.  W.  184;  Seattle  Merchants'  Assn 
r.  Ins.  Co.,  64  Wash.  115,  116  P.  585. 
1030-47  H.  J.  Decker,  Jr.  &  Co.  f. 
R.  Co.,  189  Fed.  224;  Title  Guaranty 
&  Surety  Co.  r.  United  States,  187  Fed. 
98,  109  C.  C.  A.  106;  af.  United  States 
r.  Schofield,  182  Fed.  240;  Lord  f.  Ins. 
Co.,  99  Ark.  476,  138  S.  W.  1008; 
Wayne  v.  Alspach,  20  Ida.  144,  116  P 
1033;  Fitzsimmons-Kreider  Milling  Co 
v.  Ins.  Co.,  158  111.  App.  174;  Daniels 
r.  Bruce,  176  Ind.  151,  95  N.  E.  569; 
City  of  St.  Louis  r.  Smith,  235  Mo.  64, 

138  S.  W.  11;  Rogers  v.  Ins.  Co.,  157 
Mo.  App.  671,  139  S.  W.  265;  Brown  v 
Hillman,  29  Okla.  205,  116  P.  775; 
Welch  V.  Ladd,  29  Okla.  93,  116  P.  573; 
St.  Louis  &  S.  F.  R.  Co.  v.  Blocker 
(Tex.  Civ.),  138  S.  W.  156;  King  v. 
Oliphant  (Tex.  Civ.),  137  S.  W.  1167; 
Olson  Land  Co.  v.  Park  Co.,  63  Wash. 
521,  115  P.  1083. 

1030-48     Houlette  v.  Arntz,   148   la. 

407,  126  N.  W.  796. 

1030-49     See  S.  v.  Warden,  110  Md. 

579,  73   A    294. 

1030-50     Villmont    v.    V.    A.    O.    D., 

Ill   Minn.  201,   126  N.  W.   730. 

1031-54     Montant  v.  Moore,  135  App. 

Div.  334,  120  N.  Y,  S.  556. 
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47;    Estoblishment   of  ferry,  49-13. 
2-2     Rutherford    v.    Wilson,    95    Ark. 
246.  129  S.  W.  534. 
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10-1  Smith  V.  Smith.  67  Or.  606,  135 
P.  876. 

15-7  Parish  of  Bossier  v.  Parish,  130 
La.  429,  58  S.  137. 

18-14  Blackman  r.  Mauldin,  164  Ala 
337,  51  S.  23  (if  not  meandered);  Bis- 
sel  V.  Olson,  26  N.  D.  60,  143  N.  W. 
340. 

21-22  Blackman  v.  Mauldin,  164  Ala. 
337,  51  S.  23. 

21-25  See  Blackman  v.  Mauldin,  164 
Ala.  337,  51  S.  23. 

22-26  Blackman  v.  Mauldin,  164  Ala. 
337,  51  S.  23. 

26-33  Sumner  L.  &  S.  Co.  v.  P.  Co., 
72  Wash.  631,  131  P.  220. 
28-38  In  re  Madsen,  117  Minn.  369, 
135  N.  W.  1003;  In  re  Rutland  Drainage 
Dist..  148  Wis.  421.  134  N.  W.  838. 
30-47  In  absence  of  proof  of  publi- 
cation of  rules  governing  navigation  of 
rivers,  as  prescribed  by  act  of  congress, 
evidence  of  custom  existing  since  they 
were  declared  is  admissible  in  action 
to  recover  for  injuries  inflicted  on  boat 
bv  drawbridge.  Fugina  v.  R.  Co.,  142 
Wis.  144,  125  N.  W.  981. 
30-48  Presumption  is,  after  lapse  of 
very  long  period  since  construction  of 
artificial  cTiannel  for  a  stream  upon 
land  of  adjoining  proprietors,  it  was 
originally  made  for  their  joint  benefit, 
and  upper  owner  had  right  to  use  water 
for  all  reasonable  purposes  so  long 
as  material  injury  not  done  lower 
owner.  Whitmores  v.  Stanford  (1909), 
1   Ch.  Div.  427. 

Burden  upon  one  who  petitions  to  have 
point  of  diversion  changed  to  jirovo 
that  the  rights  of  others  will  not  bo 
injured  bv  the  change.  Monta  Vista 
C.  Co.  t'.  Co.,  24  Colo.  496.  135  P.  981; 
Farmers  H.  L.  Co.  v.  Wolf,  23  Colo. 
App.  570,  131  P.  291. 
32-56  Chicago,  etc.  R.  Co.  v.  Hoover, 
147  Kv.  33.  143  S.  W.  770;  Johnson 
V.  Co..  118  Minn.  24.  136  N.  W.  262-. 
33-60  Killian  r.  KiUian,  175  Ala.  224, 
57  S.  825. 

33-61  S.  r.  Tonev,  162  N.  C.  635,  78 
S.  E.  1.56. 

34-64  Hershev  r.  Kerbaugh,  242  Pa. 
227,  88  A.  1009. 

35-69       Arminius      Chemical      Co.      V. 
Landrum,  113  Va.  7,  73  S.  E.  459. 
36-73     Lawrie   v.   Silsby,   82   Vt.  505, 
74  A.  94.  size,  character  and  use  made 
of  stream. 

36-74     So.,  etc.  Co.  t'.  Acton,  8  Ala. 
App.  502.  62  S.  402. 
37-78     King   Land    Co.    v.   Bowen,    7 


Ala.  App.  462,  61  S.  22;  Malmstrom  v. 
Co.,  32  Nev.  246,  107  P.  98. 

39-84     Torgcrson    r.    Lumb.    Co.,    123 
>rinn.  476,  144  N.  W.  154. 
40-S6     Whether    railroad    bridge    in- 
(•reased    flowage.      Missouri    R.    Co.    v. 
Johnson,   34   Okla.   5S2,    126   P.   567. 
43-97     SlossS..    etc.    Co.    v.    Mitchell 
(Ala.),  61  S.  9.34;  Brown  c.  R.  Co.,  165 
N.  C.  392.  81  S.  E.  4.50. 
49-13     Establishment  of  ferry,  prima 
facie  .shown  by  issue  of  annual  licenses 
to  maintain  it.     Finlev  r.  Shemwell,  94 
Ark.   190,  126  S.  W.  717. 
50-17     Anderson  Land  &  Stock  Co.  r. 
McConnell,  188  Fed.  818. 
50-18     Sowards   r.   Meagher,   37  Utah 
212,  108  P.  1112. 

Ownership    presumptively    follows    pos- 
session.     Evans    I).    <  ().    r.   Co..    13    f'al. 
App.  119.  108  P.  1027. 
51-21     Patterson    r.    Rvan,    37    Utah 
410.  108  P.  1118. 

53-30     Farmers'   H.    L.    Co.    r.    Wolf. 
23   Colo.   App.   510.   131    P.  291. 
54-32     Miller  r.  Co..  157  Cal.  256.  107 
P.  115^  a?  to  show  appropriated  waters 
wasted  or  lost. 

60-59  Wilder  v.  Trr.  Dist..  55  Colo. 
363,  135  P.  461. 

62-63  Hudson  r.  Dailev,  156  Cal.  617. 
105  P.  748. 

Defendant  must  show  reasonableness 
of  his  use  of  subterranean  waters 
where  facts,  prima  facie,  bring  him 
within  terms  of  statute  governing  theif 
use.  P.  V.  Co.,  196  N.  Y.  421,  90  X. 
E.  441. 

Admissibility  of  evidence  for  defend- 
ant.— V.  r.  Co.,  supra. 
63-66  Manner  of  creation  of  river, 
.shown  bv  expert  testimonv.  Los  An- 
geles V.  Hunter,  156  Cal.  603,  105  P. 
75.5. 

66-81  Hanson  r.  Village  (Minn.).  14S 
X.   W.  276. 

75-2  Brock  r.  Ins.  Co..  156  N.  C.  112, 
72  S.  E.  213;  Meadors  r.  Johnson.  27 
Okla.  5-14.  112  P.  lliil. 
76-8  Levi  r.  R.  Co..  157  ^fo.  App. 
536,  13.S  S.  W.  699;  Hess  r.  Methodist 
Book  Concern,  146  X.  Y.  S.  143;  .Xdams 
r.  Bucvrus  Co.,  155  Wis.  70,  143  X.  W. 
1027. 

76-9  Lvons  r.  R.  Co..  258  HI.  75.  101 
X^.  E.  211,  quoting  14  EncyC.  of  Ev.  76. 
78-10  r.  S.  r.  Regan.  232.  U  S.  37, 
34  Sup.  Ct.  213.  58  L.  ed.  494;  Peo- 
ple's Xat.  Bk.  r.  Rhoades  (Del.).  90  A. 
409;  Donovan  r.  Mnlonev  (Del.).  84  A. 
1032;    Stafford    r.    Williams,     1     Boyce 
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(Del.)  288,  76  A.  626;  Escambia  County 
E.  L.  &  P.  Co.  V.  Sutherland,  61  Fla.  167, 
55  S.  83;  Kelley  v.  Martin,  169  111.  App. 
92;  Indianapolis  L.  &  H.  Co.  v.  Dolby, 
47  Ind.  App.  406,  92  N.  E.  739;  Carpen- 
ter V.  Lennane,  166  Mich.  610,  132  N. 
W.  477;  Flaherty  v.  R.  Co.,  42  Mont. 
89,  111  P.  348:  Xippas  v.  Co.,  123  N.  Y. 
S.  238. 

The  burden  is  on  the  plaintiff  to  make 
out  his  case  by  the  preponderance  and 
the  greater  weight  of  the  evidence.  S. 
Board  of  Education  r.  Co.  (N.  C),  73 
S.  E.  994. 

78-11  Brewer  t\  Doose  (Tex.  Civ.), 
146  S.  W.  323. 


WEIGHT  AND  EFFECT  OF  EVI- 
DENCE 

T8-12  Chicago  r.  Classen,  170  111. 
App.  310. 

79-19  Northern  P.  R.  Ca.  v.  Com.,  57 
Wash.  134,  106  P.  611. 
84-35  People's  Nat.  Bk.  v.  Rhoades 
(Del.),  90  A.  409;  Donovan  v.  Maloney 
(Del.).  84  A.  1032;  Perry  v.  Stavton,  1 
Boyce  (Del.),  529,  82  A.  87;  Gray  v. 
Chicago,  etc.  Co.,  148  111.  App.  354; 
S.  V.  Harris,  74  Wash.  60,  132  P.  735, 
cit.  14  Encyc.  of  Ev.,  p.  84. 
Preponderance  of  evidence  means  evi- 
dence most  consistent  with  the  truth 
as  measured  by  your  experience  and 
judgment.  U.  S.  v.  McCaskill,  200  Fed. 
332. 

Uncontradicted  inference,  a  preponder- 
ance. Hawkinson  r.  Oatway,  143  Wis. 
136,  126  N.  W.  683. 

86-38  Phillips  V.  Morris,  169  Ala. 
460,  53  S.  1001. 

86-39     See    Gage    v.    Billing,    12    Cal. 
App.  688,  108  P.  664. 
86-40     Blaikie  v.  Post,   122   N.  Y.   S. 
292. 

88-44  Grimsby  v.  R.  Co.  (Tex.  Civ.), 
137  S.  W.  709. 

89-52  Central  of  Ga.  R.  Co.  v.  Mc- 
Guire,  10  Ga.  App.  483,  73  S.  E.  702. 
89-54  Cleveland,  etc.  Co.  v.  Jones 
(Ind.  App.),  99  N.  E.  503. 
"Determining  the  preponderance  of  the 
evidence  by  the  greater  number  of  wit- 
nesses testifying  for  or  against  any 
matter  in  controversy  has  been  held 
to  be  an  erroneous  test,  even  in  a  case 
where  the  witnesses  are  of  equal  intel- 
ligence and  credibility,  with  equal  op- 
portunities of  knowledge  of  the  matters 
about  which  they  testify,  and  testifying 


with  equal  candor,  intelligence,  and 
fairness,  and  all  other  things  being 
equal  in  all  respects."  Thurman  v. 
Miller,  50  Ind.  App.  372,  98  N.-  E.  379. 
89-55  Hall  v.  Clayton,  4  Ala.  App. 
461,  59  S.  235;  Winter-Loeb  Grocery 
Co.  V.  Co.,  4  Ala.  App.  431,  58  S.  807; 
Newton  Loan  &  Banking  Co.  v.  Reeves, 
2  Ala.  Aj.p.  411,  56  S.  255;  Fountain 
V.  Ins.  Co.  (Cal.),  117  P.  630;  James  v. 
Co.,  10  Cal.  App.  785,  103  P.  1082; 
Colorado  Springs  «fc  I.  R.  Co.  V.  Allen, 
48  Colo.  4,  108  P.  990;  Layton  v.  Hud- 
son, 2  Bovee  (Del.)  573,  83  A.  134; 
Culbert  v.  Co.  (Del.),  82  A.  1081;  Free- 
man V.  Co.  (Del.),  80  A.  1001;  Benson 
V.  R.  Co.,  1  Boyce  (Del.)  202,  75  A.  793; 
Martin  v.  Dumbar,  10  Ga.  App.  287,  73 
S.  E.  596;  Chenoweth  t:  Burr,  242  111. 
312,  89  N.  E.  1008;  Warren  C.  Co.  v. 
Powell,  173  Ind.  207,  89  N.  E.  857; 
Eby  V.  Norris  (Ky.).  128  S.  W.  878;  S. 
V.  Pullen,  130  La. "249,  57  S.  906;  Long- 
ley  v.  McGeoch,  115  Md.  182,  80  A.  843; 
Merrill  V.  Thompson  (Mo.),  161  S.  W. 
674;  S.  V.  Clifford,  228  Mo.  194,  128  S. 
W.  755;  Hoskovec  v.  R.  Co.,  85  Neb. 
295,  123  N.  W.  305;  In  re  Schmidt '3 
Will,  139  N.  Y.  S.  464;  Neal  v.  R.  Co., 
92  S.  C.  197,  75  S.  E.  405;  International, 
etc.  R.  Co.  V.  Poloma  (Tex.  Civ.),  123 
S.  W.  1149;  Money  v.  R.  Co.,  59  Wash. 
120,  109  P.  307;  Wojahn  v.  Bank,  144 
Wis.  646,  129  N.  W.  1068. 
90-56  Steinhaus  v.  Radtke,  145  111. 
App.  232;  Colegrove  v.  Berry,  146  111. 
App.  107;  Redden  v.  R.  Co.,  79  N.  J.  L. 
3,  75  A.  179. 

91-57     Cummins  v.  C.   C.  C.  &  St.  L. 
R.  Co.,  147  111.  App.  291. 
91-58     St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
Evans,  99  Ark.  69,  137  S.  W,  568. 
91-59     Langan  v.  R.  Co.,  145  111.  App. 
249,    error    to    charge    number    of   wit- 
nesses not  to  be  considered. 
9a-60     Stein  v.  Schwartz,  163  111.  App, 
121.. 

92-61  Nau  v.  Oil  Co.,  154  111.  App. 
421;  McFadden  v-.  R.  Co.,  149  111.  App 
298;  Com.  v.  Harris,  147  Ky.  702,  145 
S.  W.  387. 

93-62  See  Yung  v.  Hubert,  119  N 
Y.  S.  180. 

94-66  Carter  Grocer  Co.  v.  Dav 
(Tex.  Civ.),  144  S.  W.  365;  McGuire  v. 
R.  Co.,  70  W.  Va.  538,  74  S.  E.  859. 
95-69  San  Antonio  T.  Co.  v.  Higdon 
(Tex.  Civ.),  123  S.  W.  732. 
95-70  If  equally  credible  a  recovery 
is  not  warranted.  Adams  v.  Germain 
Lumb.  Co.,  130  La.  920,  58  S.  815. 
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95-72  Youmans  v.  Clarke  Co.,  19  Cal 
App.  784,  127  P.  799;  Richards  v.  Pot- 
ter (Ky.),  124  S.  W.  850. 
97-75  But  there  must  be  proof.— 
Facts  merely  raisinfj  a  susjucion  are 
insufficient.  Bvrd  r.  City  of  Hazolhurst, 
101  ^riss.  57,  57  S.  3G0. 
Witnesses  may  disagree  on  a  point,  and 
there  still  be  sufficient  evidence  to  con- 
vict on  one  theory  or  the  other.  P.  f. 
Petruzo,  13  €al.  App,  569,  110  P.  .324. 
97-76  S.  V.  Skibiski,  245  Mo.  459,  150 
8.  W.  10?.8. 

97-77  Reasonable  probability,  suffi- 
cient. Marriott  v.  R.  Co.,  142  Mo.  App. 
204,  126  S.  W.  233. 

98-80  Norfolk  &  W.  E.  Co.  r.  Hau- 
ser,  211  Fed.  567  (C.  C.  A.);  Ala.  Great 
So.  R.  Co.  V.  Demoville,  167  Ala.  292, 
52  S.  406;  6ravsonia-Xa?hville  Lunib. 
Co.  V.  Carroll,  102  Ark.  460,  144  S.  W. 
519;  Donovan  v.  Co.,  86  Conn.  82,  84 
A.  288;  Browder  ^fantret  Co.  r.  Fdinond- 
son,  7  Ga.  App.  843,  68  S.  E.  453;  Grand 
Trunk  W.  R.  Co.  r.  Revnolds,  175  Ind. 
161,  92  N.  E.  733,  aif.  90  N.  E.  94; 
Gillespie  v.  R.  Co..  144  Mo.  App.  508, 
129  S.  W.  277;  Gillean  v.  Witherspoon 
(Tex.  Civ.),  121  S.  W.  909. 
On  motion  by  defendant  for  a  directed 
verdict  "the  plaintiff  is  entitled  to 
the  benefit  of  every  presumption  that 
can  lef^ally  be  drawn  from  the  evidence 
in  his  favor,  disre<:ardinp:  any  contra- 
dictory evidence."  Hately  v.  Kiser, 
253  111.  288,  97  N".  E.  6.51." 
99-82  Norfolk  &  W.  E.  Co.  v. 
Hauser,  211  Fed.  567  (C.  C.  A.);  West- 
ern Union  T.  Co.  r.  Brazier  (Ala.  App.), 
65  S.  95;  Lyons  v.  R.  Co.,  258  111.  7.5, 
101  N.  E.  211,  quoting  U  Encyc.  OF 
Ev.,  p.  99. 

100-84  Oreenbrier  D.  Co.  v.  Van 
Frank,  147  Mo.  App.  204,  126  S.  W.  222. 
101-85  Sexton  v.  R.  Co.,  245  Mo.  254. 
149  S.  W.  21;  Creson  r.  R.  Co.,  152  Mo. 
App.  197,  133  S.  W.  57. 
102-93  Substance  or  effect  of  con- 
versation mav  be  piven.  ^fobile,  etc. 
R.  Co.  V.  Hawkins,  163  Ala.  565,  51  S. 
37. 

102-94  Crump  r.  Chenault.  154  Ky. 
187,  156  S.  W.  1053;  American  Pist. 
TelepraF.h  Co.  v.  Oldham,  148  Ky.  320, 
146  S.  W.  764. 

Where  all  evidence  is  insufficient  to 
supjiort  a  verdict,  the  ,iu<l;:(^  may  direct 
verdict.  Fla.,  etc.  Co.  *r.  Carter  (Fla.), 
65  S.  2.54. 

Court  should  not  exclude  evidence  be- 
cause in  hit  opinion  it  is  insufficient  to 


support  a  verdict.  Louisville  &  N.  E, 
Co.  r.  Greenwell,  155  Kv.  799,  160  S.  W. 
479. 

103-95  Alexander  r.  Vauphan.  106 
Ark.  438,  153  S.  W.  .594;  Chance  r.  B. 
Co.,  10  Ga.  App.  702,  73  S.  E.  1076; 
Chenoa-Hipnite  C.  Co.  r.  Philpot's 
Admr.,  152  Ky.  385,  1.53  S.  W.  457;  Bell- 
Knox  C.  Co.  r.  Greporv,  152  Kv.  415, 
153  S.  W.  465;  O 'Dowd  r.  Wabash  B. 
Co.,  166  Mo.  App.  660,  150  S.  W.  729; 
Bennett  r.  R.  Assn.,  242  >ro.  125,  145 
S.  W.  4.",3;  McXultv  r.  R.  Co.,  166  Mo. 
App.  439,  14H  S.  W.  973;  Galveston, 
etc.  R.  Co.  r.  Blockner  (Tex.  Civ.),  155 
S.  W.  955;  U.  S.  Exp.  Co.  r.  Tavlor 
(Tex.  Civ.),  156  S.  W.  617;  Wall  V. 
Wilson  (Tex.  Piv.),  145  S.  W.  655. 
Scintilla  doctrine  not  recopnized.  S.  r. 
Hallen,  165  Mo.  App.  422,  146  S.  W. 
1171. 

104-96  Cincinnati  T.  W.  Go.  r.  Gar- 
vey  (Ky.),  128  S.  W.  86  (thouph  con- 
tradicted bv  three  witnesses);  Weil  V, 
R.  Go.  (Mass.),  105  N.  E.  983. 
106-5  Fla.  E.  C.  R.  Co.  r.  Jones,  66 
Fla.  51,  62  S.  898. 

107-9  Siekmann  r.  Verpez,  127  La. 
944,  54  S.  295. 

107-10  Conception  and  reduction  to 
practice  of  an  invention  laniu't  b<>  es- 
tablished bv  testimonv  of  partv  alone. 
Kitchen  r.  Smith,  39  App.  Cas."(D.  C.) 
5on. 

Remoteness  may  be  considered  in 
weiphiiip  evidence.  S.  r.  Cerciello  (N. 
.T.).  90  A.  1112. 

110-17  P.  r.  Martin.  243  Til.  284.  90 
X.  E.  699;  Brooke  r.  Glos.  243  111.  392, 
90  N.  E.  751;  Broadie  r.  Carson.  81 
Kan.  467.  106  P.  294;  Chicapo.  etc.  R. 
Co.  r.  Com.,  85  Neb.  818.  124  N.  W. 
477.  See  supra,  "Conclusive  E^•idence,'* 
29196. 

111-19     Powell  r.  E.  Co..  2.55  Mo.  420, 
164    S.   W.   62'^;    Pavenport  r.   Co.,  242 
"Nfo.   m.  145  S.  W.  454. 
111-20     ITvde  r.  V.  S..  225  U.  a  347, 
32  Sill'.  Gt.  793.  56  L.  ed.  1114. 
113-26     Smith     r.     Goethe,     1.59     CaL 
628.    115   P.   223;   Scott   r.  Wuynn,   151 
Kv.   6-<«!,    151    S.   W^   932. 
113-27    Randal  r.  Gould.  18  Pa.  Dist. 
6. 

114-29  Stead  r.  Curtis.  205  Fed.  43», 
123  C.  C.  A.  507;  Carolina  A.  Co.  r. 
Garlinpton.  85  S.  C.  114.  67  S.  E.  225. 
114-30  S.  r.  Marren.  17  Ida.  766.  107 
P.  903.  See  P.  r.  Gambacorta.  197  N. 
Y.  1*^1.  90  N.  E.  809. 
117-41     A   "showing"    of   what   ab- 
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sent  witness  would  testify  to  if  pres- 
ent has  same  effect  as  if  he  testified 
to  facts  set  out.  Williams  v.  Co.,  164 
Ala.  84,  51  S.  385. 

117-42  Court  required  to  charge  dep- 
ositions entitled  to  same  weight  as  oral 
testimony.  Coburn  v.  E.  Co.,  243  111. 
448,  90  N.  E.  741. 

119-49  Merchantable  evidence  enti- 
tled to  little  weight.  Flood  v.  Boll- 
meier  (Ta.),  144  N.  W.  579. 
121-53  Kiech  Mfg.  Co.  v.  Hopkins, 
108  Ark.  578,  158  S.  W.  981;  Skeen  -v. 
Ellis,  105  Ark.  513,  152  S.  W.  153; 
P.  V.  York,  262  111.  620,  105  N.  E.  35; 
P.  V.  Barkas,  255  111.  516,  99  N.  E.  698; 
Murphy  v.  Co.,  206  Mass.  243,  92  N.  E. 
333;  Cummings  V.  W.  O.  W.,  170  Mo. 
App.  194,  1.55  S.  W.  488;  Yates  v.  Yates, 
211  N.  Y.  163,  105  N.  E,  195;  Chicago 
R.  Co.  V.  Brazzell,  40  Okla.  460,  138  P. 
794;  Graham  r.  Co.  (Or.),  139  P.  337; 
Carver  v.  S.  (Tex.  Cr.),  148  S.  W.  746; 
Jones  V.  Jones  (Tex.  Civ.),  146  S.  W. 
265. 

121-54  Parker  v.  S.,  11  Ga.  App.  251, 
75  S.  E,  437;  Union  Bk.  of  Brooklyn 
V.  Mandel,  124  N.  Y.  S.  459;  S.  v.  Vance, 
38  Utah  1,  110  P.  434. 
121-55  St.  Louis,  I.  M.  &  S.  R.  Co. 
r.  Humbert,  101  Ark.  532,  142  S.  W. 
1122;  Edwards  v.  Const.  Co.,  64  Or. 
308,  130  P.  49;  Brooks  v.  Davis  (Tex. 
Civ.),  148  S.  W.  1107. 
122-58  Peters  f.  Perras,  42  Can.  Sup. 
244  (trial  to  court  on  testimony  of  wit- 
ness examined  under  commission)  ;  Nor- 
guet  V.  Mills,  177  Fed.  970;  McAus- 
land  r.  Eieser  (N.  J.),  90  A.  261.  See 
Illinois  C.  E.  Co.  V.  Long  (Kv.),  128  S. 
W.  890. 

124-60  Wagner  v.  Co.,  121  N.  Y.  S. 
607. 

124-61  Value  of  party's  testimony 
enhanced  by  absence  of  evidence  con- 
troverting it.  O'Brien  v.  E.  Co.,  19 
Ont.  L.  E.  (Can.)  345. 
126-64  Vansant  v.  Kowalewski 
(Del.).  90  A.  421. 

126-66  Touart  v.  Eickert,  163  Ala. 
362.  50  S.  896;  Ingraham  v.  H.  Co.,  207 
Mass.  451,  93  N.  E.  692. 
126-67  Paragould  &  M.  E.  Co.  v. 
Smith,  93  Ark.  224,  124  S.  W.  776; 
Huddleston  v.  Co.,  138  Ky.  506,  128 
S,  W.  589;  Farris  v.  E.  Co.,  210  Mass. 
585,  96  N.  E.  1098;  Zart  v.  Co.,  162 
Mich.  387,  127  N.  W.  272;  Perry  v. 
Sedalia,  168  Mo.  App.  235,  153  S.  W. 
536;  Adams  v.  Woodmen,  145  Mo.  App. 
207,  130  S.  W.  113;  Blid  v.  E.  Co.,  89 


N^eb.  689,  131  N.  W.  1027;  P.  v.  Eaze- 
zicz,  20G  N.  Y.  249,  99  N.  E.  557;  Union 
Bk,  i:.  Mandel,  124  N.  Y.  S.  459;  Hobart 
Nat.  Bk.  v.  Fordtran  (Tex.  Civ.),  122 
S.  W.  4]  3;  Leavitt  v.  Thurston,  38  Utah 
351,  113  P.  77;  Norfolk  &  W.  E.  Co.  v. 
Crowe,  110  Va.  798,  67  S.  E.  518. 
127-68  Norton  v.  U.  S.,  205  Fed. 
593;  Fidelity  Mnit.  Ins.  Co.  v.  Click, 
93  Ark.  162,  124  S.  W.  764;  Sterling 
V.  Cole,  12  Cal.  App.  ■d'd,  lu6  P.  602; 
Mutual  Mfg.  Co.  V.  Moore,  137  Ky.  130, 
125  S.  W.  267;  Goode  v.  Co.,  167  Mo. 
App.  109,  151  S.  W.  508;  Dickey  v. 
Adler,  143  Mo.  App.  326,  127  S.  W. 
593;  Sovereign  Camp  v.  Jackson  (Tex. 
Civ.),  138  S.  W.  1137.  See  Le  Brun  v. 
Eomero,  3  P.  E.  Fed.  225. 
128-69  Norton  v.  U.  S.,  205  Fed.  593. 
129-70  O'Eeilly  v.  Davis,  136  App. 
Div.  386,  120  N.  Y.  S.  883;  Falken- 
stern  V.  Town,  145  Wis.  232,  130  N.  W. 
61. 

131-77     Contra.  Young  v.  E.  Co.,  227 
Mo.   307,   127   S.   W.    1^;    S.   v.   Vance, 
38  Utah  1,  110  P.  434. 
132-82     Zibbell   v.   Co.,   160   Cal.  237, 
116  P.  513. 

132-83  Pedlar  i:  E.  Co.  (Can.),  10 
West.  L.  Eep.  593;  Dover  v.  Greenwood, 
177  Fed.  946;  Drueke  v.  Boylon,  160 
Mich.  522,  125  N.  W.  416;  Patterson 
f.  Mikkelson,  86  Neb.  512,  125  N.  W. 
1104;  Gainesville  W.  Co.  v.  Gainesville, 
103  Tex.  394,  128  S.  W.  370  (contrary 
to  experience). 

135-93  Zart  v.  Singer  Sewing  Mach. 
Co.,  162  Mich.  387,  127  N.  W.  272,  17 
Detroit  Leg.  N.  633. 

135-94  Norguet  v.  Mills,  177  Fed. 
970;  S.  v.  Clifford,  228  Mo.  194,  128 
S.  W.  755;  Blue  -v.  S.,  86  Neb.  189,  125 
N.  W.  136. 

135-95  Gage  v.  Billing,  12  Cal.  App. 
688,  108  P.  664. 

136-96  Moennieh  v.  Chicago,  147  111. 
App.  553;  Cook  v.  Down  (Ky.),  124  S. 
W.  838;  Quinley  v.  Tr.  Co.  (Mo.  App.), 
165  S.  W.  346.  See  supra,  "Ships  and 
Shipping,"  756-78. 

136-97  Cook  V.  Down  (Ky.),  124  S. 
W.  838;  Lee  v.  Lee,  77  N.  J.  Eq.  91, 
75  A.  562.  See  S.  v.  Sells,  145  la.  675, 
124  N.  W.  776. 

137-98  Baltimore  &  O.  E.  Co.  V. 
O'Neill,  186  Fed.  13,  108  C.  C.  A.  115; 
Brown  v.  E.  Co.,  155  111.  App.  434; 
Stokes  V.  Ey.  Co.,  173  Mo.  App.  676, 
160  S.  W.  46;  Giles  v.  E.  Co.,  169  Mo. 
App.  24,  154  S.  W.  852;  Davidson  v. 
E.   Co.,   164   Mo.   App.   701,   148   S.   W. 
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406;  McClanalian  r.  R.  Co.,  147  Mo. 
App.   3.SC,   12(5   S.   W.   53o. 

138-1  Winl<ler  r.  Co.,  141  Wis.  244, 
124  X.  W.  273. 

138-2  St.  Louis,  et(^.  R.  Co.  r.  Cun- 
dieff.  171  Fed.  -119,  96  c.  c.  A.  2il. 
See  Osborne  v.  R.  Co.,  160  N.  C.  309,  76 
S.  E.  16. 

140-5     Henry  i\  Co.  (R.  T.),  00  A.  16S. 
141-7     In    re    Grant's    Will,    149    Wis. 
330.   135   N.  W.   833. 
143-15     Wright    r.    R.   Co.,    139    Ga. 
343,   77   S.   E.   161;    Hevwoofl    v.  State, 
12  Ga.  App.  643,  77  S.  E.  1130. 
144-19  San-ruinptti  r.  Rosson,  12  Cal. 
App.    623,    107    P.    560;    Iluber    r.    Mc- 
Glynn,    161    111.    App.    60;    In    re    Shu- 
man  's  Est.,  45  Pa.  Super.  587. 
144-20     Soe  C.  v.  Howard,  205  Mass. 
128.  01   N.  E.  307. 

145-22  Flvnn  r.  Flvnn,  17  Ida.  147, 
104  P.   1030.' 

147-29  Succession  of  Drvsdale,  124  i 
La.  256,  50  S.  30;  Still  well  r.  Bate- 
man.  83  Misc.  589,  145  X.  Y.  S.  321; 
Wallace  f.  Wallace,  137  N.  Y.  S.  43. 
147-30  Succession  of  Daste,  125  La. 
657,  51  S..677;  Miller  v.  Hill,  64  Misc. 
199,  118  N.  Y.  S.  63. 
152-48  Silence. — "That  a  person  re- 
mains silent  uiion  accused  of  guilt  is 
competent  evidence  as  a  circumstance 
tending  to  show  guilt  (Jackson  v.  S., 
167  Ala.  44,  52  S.  835);  and  when  a 
■witness  remains  silent  upon  being  askt>d 
about  matters  or  a  transaction  supposed 
to  be  witliin  his  knowledge,  and  which 
he  subsequently  details  upon  the  wit- 
ness stand,  it  is  competent  to  show  this 
on  his  cross-examination,  for  the  pur- 
pose of  allowing  the  jury  to  consider 
it  as  a  circumstance  in  determining  the 
weight  they  will  give  to  his  testimony; 
and  if  there  was  any  explanation  for 
the  witness'  silence,  as  suggested  by 
appellant,  this  could  be  made  to  appear 
upon  redirect  examination."  Penncv 
r.  Mcf'nulev,  3  Ala.  Aj^p.  497,  57  S.  510. 
153-53  Brenstein  v.  R.  Co.,  119  X. 
Y.  S.  1. 

155-62  Tlliterato  is  competent  to 
identifv  a  written  instrument.  C.  r. 
Borasky,  214  Mass.  313,  101  N.  E.  377. 
159-75  Inspectors  of  railroad  apjili- 
ances  under  act  of  congress,  whether 
for  government  or  company,  given  such 
credence  as  iurv  mav  determine.  Nor- 
folk &  W.  r!  Co.  r.  U.  S.,  177  Fed.  623, 
101  C.  C.  A.  249. 

159-80  See  supra,  "  Credibility," 
756-19. 


159-81  See  U.  S.  v.  Jhu  Whv.  175 
F.-d.  630. 

160-86     Ei     parte    Joyce,    212    Fed. 

2H2. 

lG(>-87  The  same  rule  applies  to  co- 
<airi.'  fiends.  Anderson  e".  S.  (Tex.  Cr.). 
144  S.  W.  281. 

1G2-91  M.Elvain  r.  S.,  101  Ark.  44.3, 
142  S.  W.  840;  Cvrulik  r.  Bosworth  (R. 
I.).  S3  A.  81.       ■ 

165-8  Bliss  r.  Bliss,  161  Mo.  Ann. 
70,  142  S.  W.  1081, 
167-21  Ri.cio  f.  R.  Co.  CI5el.),  82  A. 
604;  Stafford  r.  Wjlliame,  1  Bovce 
(Del.)  2SS,  76  A.  626;  Cecchi  r.  Lind- 
say, 1  Boyce  (Del.)  185,  75  A.  376. 
169-25  Maxim  is  a  permissible  in- 
ference. S.  r.  Dugan  (X.  J.),  80  A.  691. 
170-29  Doming  r.  Ins.  Co.,  109  111. 
App.  06. 

17(>-32  Smith  r.  Cunningham,  2.39 
Pa.  406,  86  A.  1067. 

171-34  Gilbert  r.  S.,  8  Okla.  Cr.  329, 
127  P.  s>50. 

Eutitled  to  little  consideration.— Emer- 
son r.  Riloy.  41  Afip.  Tas.  (D.  C.)  480. 
175-49  t.aidlaw  r.  R.  Co.  (Tan.).  10 
West.  L.  R.  17;  Ins.  Co.  r.  Leyland, 
171  Fed.  524  (memoranda  made  in 
course  of  oflicial  dutv);  Riccio  r.  R. 
Co.  (Del.),  82  A.  604;  Benson  r.  R.  Co., 
1  Boyce  (Del.)  202.  75  A.  793;  Murphv 
r.  Murphy,  146  la.  255.  125  X.  W.  loi. 
175-50  Stafford  r.  Williams,  1  Bov,-e 
(Del.)  288.  76  A.  626;  Faudington  r.' R. 
Co..  136  App.  Div.  737.  121  X.  Y.  S.  428. 
178-55  Riccio  r.  R.  Co.  (Del.),  82 
A.  604. 

178-58  Culbert  r.  Co.  (Del.),  82  A. 
1081. 

180-67     Russell    r.    Carman,    114    Md. 

25,    78    A.    903;    Wood    r.    Dean    (Tex. 

Civ.),  155  S.  W.  363. 

182-73     In  re  Grant's  Will.  140  Wis. 

330,    135   X.   W.   833. 

183-77     Walrond    r.    Xoves,    82    Kan. 

118,    107   P.   705;    Wilbur  "r.   Toothaker, 

105    Me.    400,    75    A.    42;    Overstreet    r. 

S.    fTcx.   f'r.),   1.50   S.   W.   SOO. 

183-78     Ins.  Co.  r.  Levland,  171  Fed. 

524. 

184-79     Wilbur  r.  Toothaker,  105  Me. 

400.   75   A.  42. 

187-94     Succession   of  King.   124   I^. 

v(^5.  50  S.  7.35. 

188-95     Ins.  Co.  r.  Levland,  171   Fed. 

524:   Scullv  r.  R.,  76  X.   H.  57"<,  83   A. 

512. 

190-4     Chesapeake    &    O.    R.    Co.    c. 

White's  Admx.,  147  Kv.  15,  143  S.   W. 

1046. 
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191-11  Redmond  v.  E.  Co.,  225  Mo 
721,  126  S.  W.  159. 

192-13     P.  V.  Sartori,   168  Mich.  308, 

134  N.  W.  200. 

193-15     Galveston,  H.  &  S.  A.  R.  Co. 

■V.  Pingenot  (Tex.  Civ.),  142  S.  W.  93 
(question  of  negligence  is  for  the  jury 
in  spite  of  statement  of  deceased  while 
in  agony  of  death,  blaming  himself). 
194-24  In  re  Lott,  65  Misc.  422,  121 
N.  Y.  S.  1102. 

195-32     Murphv  v.    Murphy,    146   la. 
2.55,  125  N.  W.  191. 
197-37     Kinney  v.  McCall,  57  Wash. 
54.5,  107  P.  385. 

200-48  Sargent  v.  Modern  Brother- 
hood, 148  la.  600,  127  N".  W.  52;  Lower, 
etc.  Mfg.  Co.  V.  Barrow,  126  La.  263! 
52  S.  487. 

201-52  Ellis  T.  Ellis  (Kv.),  128  S.  W. 
1057;  Texas  Tr.  Co.  t\  Morrow  (Tex. 
Civ.),  145  S.  W.  1069. 
209-78  Louisville  &  A.  R.  Co.  v. 
Phillips'  Admr.,  151  Ky.  445,  1.52  S.  W. 
246;  Bennett  v.  R.  Assn.,  242  Mo.  125, 
145  S.  W.  433. 

212-86  Direct  testimony  not  neces- 
sarily to  be  disregarded  because  of  con- 
tradictions on  cross-examination.  Stew- 
art V.  R.  Co.,  149  Mo.  App.  456,  130 
S.  W.  441. 

212-87  Burns  Lumb.  Co.  t\  Reynolds 
Co.,  148  111.  App.  356. 
213-93  A  witness  may  make  a  state- 
ment and  afterwards  contradict  the 
same,  and  satisfactorily  explain  such 
contradiction  by  showing  that  his 
statement  was  made  through  inadver- 
tenance  or  upon  a  misapprehension  of 
the  facts;  and  in  such  case  the  jury 
may  be  justified  in  accepting  the  re- 
vised testimony  of  the  witness  as  the 
basis  of  the  verdict.  Teutonia  Ins.  Co 
V.  Tobias  (Tex.  Civ.),  145  S.  W.  251. 
213-94  In  re  Bremer's  Est.,  151  la. 
449,  131  N.  W.  667. 
214-96  Fetzer  v.  Lumb.  Co.,  202  Fed. 
878,  121  C,  C.  A.  236;  Philadelphia  & 
G.  S.  Co.  V.  M'Cauldin,  202  Fed.  73.5, 
121  C.  C.  A.  197;  New  York,  etc.  R.  Co. 
V.  Bransteeter,  200  Fed.  255,  118  C.  C 
A.  441;  Glass  v.  State  (Ark.),  158  S. 
W.  1071;  Tribue  r.  Broaddus,  106  Ark. 
418,  153  S.  W.  611;  Moulton  v.  State, 
105  Ark.  502,  152  S.  W.  132;  Rhea  v 
S.,  104  Ark.  162,  147  S.  W.  463;  Young 
f.  S.,  63  Fla.  55,  58  S.  188;  Middleton 
V.  S.,  63  Fla.  24,  58  S.  225;  Milliner 
r.  Thornhill,  63  Fla.  531,  58  S.  34;  W. 
U.  T.  Co.  V.  Ford,  10  Ga.  App.  606,  74 
S.  E.  70;  J.  S.  Wood  &  Bro.  v.  M.  E. 


Jones  &  Son,  10  Ga.  App.  735,  73  S.  E. 
1099;  Garland  v.  Rumble,  10  Ga.  App. 
347,  73  S.  E.  588;  Robinson  &  Johnson 
r.  Rothschilds  &  Co.,  10  Ga.  App.  237, 
73  S.  E.  554;  Hooks  f.  Willis,  10  Ga. 
App.  366,  73  S.  E.  550;  Beasley,  Couch 
&  Co.  V.  Rogers,  10  Ga.  App  383,  73  S. 
E.  423;  Wolf  v.  Ref.  Co.,  252  111.  491, 
96  N.  E.  1063;  P.  v.  York,  262  111.  620, 
105  N.  E.  35;  Vandalia  C.  Co.  f.  Haver- 
kamp,  52  Ind.  App.  397,  98  N.  E.  643; 
William  V.  C,  153  Ky.  710,  156  S.  W. 
372;  United  Iron  Wks.  Co.  V.  Bowling. 
153  Ky.  683,  156  S.  W.  124;  Sacrey  v. 
R.  Co.,  152  Ky.  473,  153  S.  W.  760; 
Louisville  &  N.  R.  Co.  v.  Woodford,  152 
Kv.  398,  1.53  S.  W.  722;  Burrow  r.  Hall, 
152  Kv.  252,  153  S.  W.  246;  Southern 
R.  Co.  v.  Alford's  Admr.,  150  Kv.  808, 
150  S.  W.  985;  Illinois  Cent.  R.'Co.  v. 
Dallas'  Admx.,  150  Ky.  442,  150  S.  W. 
536;  Austin  r.  First  Nat.  Bank,  150  Kv. 
113,  150  S.  W.  8;  Stratton  v.  Stratton"'s 
Admr.,  149  Kv.  473,  149  S.  W.  900; 
Green  v.  May,  148  Ky.  783,  147  S.  W. 
428;  Louisville,  etc.  R.  Co.  v.  Guttman, 
148  Kv.  235,  146  S.  W.  731;  Emerald 
Chief  Stock  Farm  v.  Patrick,.  147  Ky. 
740,  145  S.  W.  747;  National  Council, 
etc.  of  Security  v.  Wilson,  147  Ky.  393, 

143  S.  W.  1000;  Abram  v.  Mallieoat, 
147  Ky.  817,  145  S.  W.  764;  Boudreaux 
r.  Nat.  Bk.,  130  La.  34.5,  57  S.  999; 
Daman  f.  Remme,  246  Mo.  233,  151  S. 
D.  429;  Dales  v.  R.  Co.,  169  Mo.  App. 
183,  152  S.  W.  401;  Donijonovic  r.  Hart- 
man,  169  Mo.  App.  204,  1.52  S.  W.  424; 
Bettman  v.  Mobile  &  O.  R.  Co.,  167  Mo. 
App.  729,  151  S.  W.  169;  Gillfillan  v. 
Schmidt,  167  Mo.  App.  709,  151  S.  W. 
161;  Dimmitt  V.  Dimmitt,  167  Mo.  App. 
94,  150  S.  W.  1107;  S.  V.  Swain,  239 
Mo.  723,  144  S.  W.  427;  Gate  Citv  Nat. 
Bk.  f.  Boyer,  161  Mo.  App.  143,  142  S. 
W.   487;   "Johnson    V.   Noble   Mach.   Co., 

144  Mo.  App.  436,  129  S.  W.  271;  Smith 
V.  McKav,  90  Neb.  703,  134  N.  W.  272; 
McGee  v.  Hungerford,  90  Neb.  663,  134 
N.  W.  274;  Graham  r.  S.,  90  Neb.  658, 
134  N.  W.  249;  Floersch  v.-  Don- 
nell,  82  N.  J.  L.  357,  82  A. 
733;  Gilbert  v.  Real  Est.  Co.,  155 
App.  Div.  411,  140  N.  Y.  S.  354;  Mc- 
Namee  r.  Burke,  29  S.  D.  493,  136  N.  W. 
1127;  Texas  Traction  Co.  v.  Sherron 
(Tex.  Civ.),  166  S.  W.  897;  Haley  v. 
S.  (Tex.  Cr.),  156  S.  W.  637;  Valigura 
V.  S.  (Tex.  Cr.),  153  S.  W.  8.56;  Cain  v. 
S.  (Tex.  Cr.),  153  S.  W.  147;  Gray  v. 
S.  (Tex.  Cr.),  144  S.  W.  283;  McGuire 
V.  R.  Co.,  70  W.  Va.  538,  74  S.  E.  859; 


1802 


WILLS 


Vol  U 


Cook  r.  Ji.  To.,  70  W.  Va.  r,sn,  74  S.  E. 

730. 

See   Gibson    r.    Samples,   202    Fc<l.    743, 

121  C.  C.  A.  620. 

Mere  scintilla  of  evirlence  is  insuffi- 
cient to  sustain  verdict.  Gage  r.  R. 
Co.  (N.  H.),  90  A.  8.^5. 
Whether  evidence  sufficient  as  a  matter 
of  law  (lotorininpil  liy  aj>[iollati'  court. 
Ho-riie  r.  S.  fT.-x.  Ct.^.  151  .S.  W.  sd.l 
Whether  appellate  court  would  have 
rendered  su(di  a  verdict  had  they  been 
nittinp:  as  .iurors  is  not  criterion.  X<>w- 
house  Mill  &  Lunib.  Co.  r.  Keller 
(Ark.),  146  S.  W.  S.-i.^.  See  So.  Covinjr- 
ton,  etc.  Co.  r.  Burns,  150  Kv.  34S,  150 
S.  W.  343. 

Judgment  of  lower  court  entitled  to 
some  weight.  Applegate  r.  ^^oore,  146 
Ky.  267.  142  S.  W.  3S1. 
In  determining  whether  a  .iudpment  for 
plaintiff  is  siipi>orted  by  the  eviilence, 
the  court  will  regard  the  testimonv  in 
a  light  most  favorable  to  plaintiff.  Grif- 
fin r.  McDonald,  103  Mo.  App.  84,  145 
S.  W.  .-)05. 

Substantial  testimony,  however  small 
as  compared  to  the  great  bodv  of  the 
proof.  Dntcher  i:  R.  Co.,  241  Mo.  137, 
11.-  S.  W.  f)3. 

Appellate  court  does  not  examine  evi- 
dence to  determine  preponderance  of 
probabilities.  In  re  Radford,  16'^  Mich. 
474,  134  X.  W.  472. 

"Unless  it  appears  so  radically  wrong 
as  to  have  no  reasonable  jirobabilities 
in  its  favor  after  giving  legitimate  ef- 
fect to  the  presumption  in  its  favor 
and  the  make  weights  reasonably  pre- 
sumed to  have  been  rightly  afforded  be- 
low which  do  not  appear,  and  coiild  not 
be  made  to  aj^pear,  of  record."  Rarlow 
f.  Foster,  148  Wis.  613.  136  N.  W.  822. 
214-97  Yee  Yet  r.  V.  S..  17.T  Fed. 
505,  90  0.  C.  A.  187;  Washbnrn-Crosbv 
Co.  r.  Brown  (Tnd.  App.),  104  X.  E. 
997;  Center  Creek  ^Nfin.  Co.  r,  Covno, 
164  Mo.  App.  492,  147  S.  W.  148. 
214-98  TCnights  of  the  Modern  Mac- 
cabees  r.   r;illis    rTex.   Civ.).   144   S.   W. 

7i:?. 

Whether  there  was  substantial  testi- 
mony upholding  the  verdict  for  appel- 
late court.  S.  r.  Bostwick,  245  yio. 
483,  150  S.  W.  1063.  See  Tvler  r.  First 
Nat.  Bk.,  150  Ky.  515,  150  S.  W.  665. 
214-99  Supreme  court,  on  appeal 
from  intermediate  court  which  affirms 
.iudgment  of  trial  court,  will  not  disre- 
gard testimony  unless  it  is  contrary  to 


natural  law.  Kennedv  r.  Ins.  Co.,  242 
111.  396,  90  X.  E.  292.' 
If  the  verdict  was  not  founded  upon 
a  calm  and  dispassionate  consideration 
of  the  evidence,  the  judgment  should 
be  reverse.!.  P.  r.  McMahon,  2.54  III. 
02,  98   X.   E.  2.39. 

215-3  Stokes  r.  S.,  5  Ala.  App.  159, 
59  S.  310;  Louisville  &  X.  R.  Co.  v. 
Burch,  1.55  Kv.  731,  160  S.  W.  252. 
216-5  Ala.'  Steel  &  Wire  Co.  c. 
Thomj.son,  166  Ala.  460.  n2  S.  75;  Haw- 
thorne r.  Murrav  (Del.),  84  A.  5;  S.  r. 
Brown  (Del.).  H3  A.  1083;  Gatta  r.  B. 
Co.  (Del.),  83  A.  788;  S.  r.  Mcr.^jHig- 
ter,  7  Penne.  (Del.)  301,  76  A.  226; 
Stafford  r.  Williams,  1  Bovce  (Del.) 
288.  76  A.  626;  P.  r.  Giusto,' 206  N.  Y. 
67.  99  X^.  E.  190. 

216-6  Lim  Sam  r.  U.  S.,  189  Fed. 
534;  Midland  Vallev  R.  Co.  r.  I/oMovne, 
104  Ark.  327,  148  S.' W.  654;  S.  r.  Xaylor 
(Del.),  90  A.  880;  Vansant  r.  Kowalew- 
ski  (Del.),  90  A.  421;  Dietrich  r.  Bad- 
ders  (Del.),  90  A.  47;  Ricrio  r.  Rv. 
Co.  (Del.),  82  A.  604;  Shocklev  r.  Mc- 
Cullough.  2  Boyce  (Del.).  ."^04,  82  A. 
144;  .lohnson  r.  Hibbert.  2  Bovce  (Del.) 
526,  82  A.  86;  Emorv  r.  GJens  Falls 
Ins.  Co.,  7  Penne.  (Del.)  101,  76  A. 
230;  Freeman  r.  Tr.  fo.  (Del.),  80  A. 
1001;  Hitch  r.  Riggin  (Del.).  'iO  A.  975; 
Tallawav  r.  Milligan,  2  Bovce  (Del.), 
3'J3,  80  A.  630;  Linthicum  r.  Truitt.  2 
Bovco  (Del.)  338,  80  A.  245;  Orav  v. 
Grav,  2  Bovce  (Del.)  308.  80  A.  233. 
218-12  McCown  r.  Muldrow.  91  S. 
C.  5:.n.  74  S.  E.  386. 

218-14     Freeman   r.  Blount.   172  Ala. 
C>"t,   .55    S.   293;    Johnson    r.    Rv.    Co.,  9 
Ga.  App.  661,  72  S.   E.  66;   Paldwell  V. 
Turner.   129  La.   19.  55  S.  695. 
An  employe  of  a  party  is  an  interested 

witness.  Mobile  Light  &  R.  < 'o.  r. 
Davis.  1  Ala.  App.  33><.  55  S.  1020. 
220-20  White  r.  S.,  105  Ark.  69*J,  \fi2 
S.  W.  163;  Brown  r.  Madden.  Ill  Ga. 
419,  81  S.  E.  196;  S.  r.  Bridge,  49  Tnd. 
App.  544,  97  X.  E.  <503:  Kirbv  L.  Co.  r. 
Williams  (Tex.  Tiv.).  1.59  S.  W.  309; 
Minehan  r.  Murphv.  149  Wis.  14.  134 
N.  W.  1130. 


WILLS 

245-10     In    re   Lan.l's    Est..    166   Cal. 

53S.    1.T7    P.   246. 

246-15     Wright    r.    Clark,     81     Misc. 

527.  142  N.  Y.  S.  812. 

246-16     .Jacobs    r.    Fowler.    135    App. 

Div.  713,  119  X.  Y.  S.  647. 
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246-18     In  re  Martin 's  Will,  82  Mise. 
574,  144  N.  Y.  S.  174. 
246-19     Clark    v.   Young's   Exr.,    146 
Ky.  377,  142  S.  W.  1032. 
Under  a  statute  providing  that  a  holo- 
graphic will  is  effective  if  found  among 
decedent's  valuable  papers  and  effects, 
proof    is    not    necessary    that    it    was 
placed  there  by  him  or  with  his  knowl- 
edge or  consent.     In  re  Jenkins'  Will, 
157  N.  C.  429,  72  S.  E.  1072. 
249-27     In  re  Noj'es'  Est.,  40  Mont. 
231,  106  P.  355. 

Only  papers  referred  to  in  will  are  part 
of  it.  Sibley  v.  Maxwell,  203  Mass.  94, 
89  N.  E.  232. 

Parol  evidence  received,  good  faith  not 
being  involved,  to  show  marginal  writ- 
ing, not  referred  to  in  will,  was  part 
of  it.  In  re  Swire's  Est.,  225  Pa.  188, 
73  A.  1110. 

250-2S  Succession  of  Drysdale,  124 
La.  256,  50  S.  30. 

253-43  Brown  v.  Avery,  63  Pla.  355, 
58  S.  34;  Pence  V.  Mvers  (Ind.),  101  N. 
E.  716;  In  re  Van  Ness'  Will,  78  Misc. 
592,  139  N.  Y.  S.  485;  In  re  Patrick's 
Will,  162  N.  C.  519,  77  S.  E.  413, 
256-53  Sockwell  v.  Sockwell  (Tex. 
Civ.),  166  S.  W.  1188. 
Declaration  will  would  not  be  made,  in- 
competent. Miller  v.  Miller,  96  Miss. 
526,  51  S.  210. 

256-54  In  re  Campbell's  Will,  136 
N.  Y.  S.  1086. 

256-55     In  re  Abel's  Will,  136  App. 
Div.   788,   121   N.  Y.   S.  452. 
257-57     Smith  v.  Smith,  112  Va.  205, 
70  S.  E.  491. 

257-58  St.  Mary's  O.  Asylum  t: 
Masterson,  57  Tex.  Civ.  646,  122  S.  W. 
587 

258-64  Bailey  t:  Bee  (W.  Va.),  80 
S.  E.  454. 

259-65  Contra  if  will  written  by 
testator.  In  re  De  Hart's  Will,  67 
Misc.  13,  122  N.  Y.  S.  220. 
259-66  Evidence  sufficient.  In  re 
Klinzner's  Will,  71  Misc.  620,  130  N. 
Y.  S.  1059;  Warren  v.  Ellis  (Tex.  Civ.), 
137  S.  W.  1182. 

266-91  Strong  v.  Gambler,  155  App. 
Div.  294,  140  N.  Y.  S.  410,  141  N.  Y. 
S.   421. 

266-95  Turner  v,  Butler,  253  Mo. 
202,  161   S.  W.  745. 

267-96  Beemer  v.  Beemer,  252  111. 
452,  96  N.  E.  1058;  In  re  Van  Ness' 
Will,  78  Misc.  592,  139  N.  Y.  S.  485; 
Wooddy  V.  Taylor,  114  Va.  737,  77  S.  E. 
498. 


267-2  Johnston  v.  Johnston,  174  Ala. 
220,  57  S.  450;  Eodney  v.  Burton  (Del.), 
86  A.  826;  Philpott  v.  Jones  (la.),  146 
N.  W.  859;  In  re  Gedney's  Will,  142 
N.  Y.  S.  157. 

267-3  Smith  v.  Boswell,  93  Ark.  66, 
124  S.  W.  264;  Beemer  v.  Beemer,  252 
111.  452,  96  N.  E.  1058;  Sevening  v. 
Smith,  153  la.  639,  133  N.  W.  1081; 
Convey  v.  Murphy,  146  la.  154,  124 
N.  W.  1073;  Mileham  v.  Montague,  148 
la.  476,  125  N.  W.  664;  Watson  v.  Wat- 
son (Ky.),  121  S.  W.  626;  In  re  John- 
son's Will,  80  N.  J.  Eq.  525,  85  A.  254; 
Converse  v.  Mix,  63  Wash.  318,  115  P. 
305. 

269-4  Council  v.  Mayhew,  172  Ala. 
295,  55  S.  314;  In  re  Weedman's  Est., 
254  111.  504,  98  N.  E.  956;  Clifford  v. 
Taylor,  204  Mass.  358,  90  N.  E.  862. 
"The  law  presumes  every  person  to  be 
of  sound  mind,  and,  when  a  will  has 
been  executed  with  the  formalities  re- 
quired by  law,  it  has  always  been  held 
that  the  evidence  of  incapacity  must 
clearly  preponderate  to  authorize  the 
setting  aside  of  the  will."  Norton  v. 
Clark,  253  111.  557,  97  N.  E.  1079. 
Evidence  insufficient. — In  re  Klinzner's 
Will,  71  Misc.  620,  130  N.  Y.  S.  1059. 
271-18  Bensberg  v.  Washington  Uni- 
versitv.  251  Mo.  641,  158  S.  W.  330. 
272-21  Clifford  v.  Taylor,  204  Mass. 
358,  90  N.  E.  862. 

272-35  Scott  V.  Townsend  (Tex. 
Civ.),  159  S.  W.  342. 
274-36  Bensberg  v.  Washington  Uni- 
versity, 251  Mo.  641,  158  S.  W.  330; 
In  re  Sweeney's  Est.,  94  Neb.  834,  144 
N.  W.  902. 

275-37  Mowry  v.  Norman,  223  Mo. 
463,   122  S.  W.  724. 

276-38  Byrne  v.  Byrne,  250  Mo.  632, 
157  S.  W.  609. 

277-39  Burden  on  proponent  to  es- 
tablish competency.  In  re  Gedney's 
Will,  142  N.  Y.  S.  157. 
279-55  Johnston  f.  Johnston,  174 
Ala.  220,  57  S.  450;  Mileham  v.  Mon- 
tague, 148  la.  476,  125  N.  W.  664;  Bu- 
ford  V.  Gruber,  223  Mo.  231,  122  S.  W. 
717.  Contra,  In  re  Murphy's  Est.,  43 
Mont.  353,  116  P.  1004. 
280-61  In  re  Schmidt's  Will,  139  N. 
Y.  S.  464. 

281-68  Lisle  v.  Couchman,  146  Ky. 
345,  142  S.  W.  1023;  McConnell's  Exr. 
r.  McConnell,  138  Ky.  783,  129  S.  W. 
106;  Barber  v.  Newman,  138  Ky.  710, 
128  S.  W.  1092;  In  re  Esterbrook's 
Est.,  83  Vt.  229,  75  A.  1. 
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Crying  from  intense  pain  not  indicative 
of  a  man's  mental  unsoundness.  Beemcr 
V.  Beemer,  252  111.  452,  96  N.  E.  1058. 
282-71  Smith  v.  Keller  (N.  Y.),  98 
N.  E.  214. 

283-72  Smith  r.  Keller,  205  X.  Y. 
39,  98  N.  E.  214. 

283-73  Mileham  v.  Montapne,  148 
la  470  125  N.  W.  004;  Barher's  Exrs. 
V.  Baldwin,  138  Ky.  710,  128  S.  W. 
1092. 

Facts  remote  in  point  of  time,  com- 
petent if  they  had  jiermanent  influence 
on  testator.  Mileham  i'.  Montapne, 
supra;  Barber's  Exrs.  v.  Baldwin, 
supra. 

284-75  Lisle  r.  Couchman,  146  Ky 
.345  142  S.  W.  102.3;  Barber's  Exrs.  v. 
Baldwin.  138  Ky.  710,  128  S.  W.  1092. 
286-89  In  re  Esterbrook 's  Est.,  83 
Vt.  229,  75  A.  1,  or  at  time  of  execu- 
tion. 

287-94  Speer  v.  Speer,  146  la.  6, 
123   N.   W.   176. 

288-4     Speer  v.  Speer,  146  la.  6.   123 
N.  W.  176,  due  to  physical  infirmity. 
290-11     Speer    v.    Speer,    146    la.    6, 
123    N.   W.    176. 

293-34  Luebbert  v.  Brockmeyer,  158 
Mo.  Api).  196.  138  S.  W.  92. 
296-56  McCov  r.  Sheehy,  252  111. 
509,  96  N.  E.  1069;  Cahill  r.  Cahill,  155 
Ta.  340.  136  N.  W.  214;  Xaylor  r.  Mc- 
Ruer,  248  Mo.  423,  154  S.  W.  772. 
297-57  Watson  r.  Watson  (Ky.),  121 
S.  W.  626. 

Presumption  arising  from  capacity  to 
do  business,  not  conclusive.  Mileham 
V.  Montagne.  148  la.  476,  125  X.  W.  664. 
298-59  Rowdiflfe  r.  Belson,  261  111. 
566,  104  X.   E.  268. 

3<M>-68  In  re  Martin's  Will  (Ta.), 
142  X.   W.  74. 

300-75  Wilson  r.  Wilson,  7  0.  X.  P. 
(X.   S.)    435. 

3()l-77  Larpe  variety  of  papers,  some 
of  which  testator  did  not  prci.are.  re- 
ceived. See  Mileham  r.  Montagne,  148 
la.  476.  125  X.  W.  664. 
304-95  Whisner  v.  Whisner.  122  Md. 
195.  89  A.  393. 

305-11  In  re  Buckman 'a  Will,  80  N. 
J.  Va].  556,  85  A.  246. 
307-27  In  re  Shepard's  Est.,  161 
Mich.  441,  126  X.  W.  640. 
307-31  A  devise  of  real  property 
which  the  testator  had  previously  con- 
tracted to  convey  in  future  ui>on  pay- 
ment of  the  purchaser  price  does  not 
show  mental  unsoundness,  since  the 
title  remains  in  him  or  his  devisee  until 


the  price  is  paid.  Beemer  i\  Beemer, 
252  111.  4.52,  96  X.  E.  1058. 
308-38  C'ouncill  r.  Mayhew,  172  Ala. 
295.  .55  S.  314;  Beemer  r.  Beemer,  2.52 
Til.  452,  96  X.  E.  1058;  Healea  r.  Keenan, 
244  111.  484,  91  N.  E.  046;  Crawfords- 
ville  Tr.  Co.  r.  Ramsey,  178  Ind.  2.58, 
98  X.  E.  177;  Arnold  r.  Livingstone. 
1.55  la.  601,  134  X.  W.  101;  Mileham 
r.  Montapne,  148  la.  476,  125  X.  W. 
664;  Murphy  r.  Xett,  47  Mont.  38.  1.30 
P.  451;  Lanham  r.  Lanham  (Tex.  Civ.), 
146  S.  \\\  635. 

311-49  f'onvey  r.  Murphy,  146  la. 
154,  124  X.  W.  1073;  f'asad"  r.  Ripley. 
145  Ta.  544,  124  X.  W.  196. 
313-52  Mileham  r.  Montapne.  148 
la.  476,  125  N.  W.  664;  Wolfe  r.  Whit 
worth,  170  Mo.  App.  372,  156  S.  W. 
715. 

317-70  Mileham  r.  Montapne.  14^ 
la.  476,  125  X.  W.  664;  McDonald's 
Est.  r.  McDonald  (Tex.  Civ.),  150  S. 
W.  593. 

317-72  Oxford  f.  Oxford,  136  On. 
589,  71  S.  E.  883;  Healea  r.  Keenan. 
244  111.  484,  91  X.  E.  646;  Philpott  r. 
Jones  (Ta.),  146  X.  W.  8.59;  Mileham 
r.  Montapne,  148  la.  476,  125  X.  W. 
664;  Mowrv  r.  Xorman,  223  Mo.  463. 
122  S.  W.  724;  McDonald's  Est.  r.  Mc- 
Donald (Tex.  Civ.).  1.50  S.  W.  593. 
318-73  In  re  Esterbrook 's  Est.,  83 
Vt.   229.   75   A.   1. 

318-75  Ellis  r.  Ellis  (Ky.).  128  S. 
W.    li'.-,7. 

318-76  Ellis  r.  Ellis  (Ky.).  128  S. 
W.    1057. 

319-80  The  hardships  endured  by  the 
testator's  wife  are  a-lmissible  as  boar- 
inp  on  the  reasonableness  of  his  dis- 
position of  his  estate.  Lanham  r.  Lan- 
ham (Tex.  Civ.).  146  S.  W.  635. 
321-1  Sanger  r.  Bacon  (Ind.),  101 
X.   E.  1001. 

322-15  Ihirlev  r.  Caldwell,  244  111. 
AA^.  91  X.  E.  654;  Ellis  r.  Ellis  (Ky.). 
128  S.  W.  1057;  Du.lderar  r.  Du.lderar, 
116  Md  605.  82  A.  4.53;  McDonald's 
Est.  r.  McDonald  (Tex.  Civ.).  150  8. 
W.  .593. 

323-16  Holt  i\  Guerpuin  (Tex.  Civ.), 
l.-f.   S.   W.  5S1. 

32  1-21  Hurley  c.  Caldwell,  244  111. 
44^,  91    X.  E.  654. 

324-24  Greater  lenpth  of  time  be- 
tween declaration  of  purpose  and  exe- 
cution of  will  stronger  is  proof  of  fixed- 
ness of  purpose.  Ellis  v.  Ellis  (Ky.), 
128  S.  W.  1057. 
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324-25     Hurley   v.   CaldweH,   244   HI. 

448.   91   N.   E.   654. 

325-30  Norton  v.  Clark,  253  111.  557, 
97  N.  E.  1079;  Healea  v.  Keenan,  244 
111.  484,  91  N.  E.  646;  Provin  v.  Provin, 
161  Mich.  28,  125  N.  W.  743. 
326-35  In  re  Campbell's  Will,  136 
N.  Y.  S.  1086. 

326-40  Kellan  v.  Kellan,  258  111. 
256,  101  ]Sr.  E.  614;  Scott  f.  Townsend 
(Tex.),  166  S.  W.  1138. 
328-48  Brainard  V.  Brainard,  259 
111.  613,  103  N.  E.  45;  Norton  r.  Clark, 
253  111.  557;  97  N.  E.  1079;  Dudderar 
V.  Dudderar,  116  Md.  605,  82  A.  453; 
Gick  V.  Stumpf,  204  N.  Y.  413,  97  N.  E. 
865;  McDonald  v.  McDonald's  Est 
(Tex.  Civ.),  150  S.  W.  593. 
330-53  In  re  Esterbrook's  Est.,  83 
Vt.  229,  75  A.  1. 

330-60  Scott  V.  Townsend  (Tex.), 
166   S.  W.   1138. 

330-62  Letters  and  papers  written 
by  a  testatrix,  who  has  transferred  per- 
sonal property,  which  are  inconsistent 
with  the  transfer,  should  not  in  any 
case  be  received  until  other  evidence 
is  produced  tending  to  prove  want  of 
mental  capacity  in  the  testatrix.  Gick 
t-.  Stumpf,  204  N.  Y.  413,  97  N.  E.  865. 
331-67  In  re  Carither's  Est.,  156  Cal. 
422,  105  P.  127;  Weatherall  r.  Weather- 
all,  63  Wash.  526,  115  P.  1078. 
334-89  Buford  v.  Gruber,  223  Mo. 
231,  122  S.  W.  717. 

335-92  Eowcliffe  v.  Belson,  261  111. 
566,  104  N.  E.  268;  Snell  P.  Weldon,  243 
111.  496,  90  N.  E.  1061;  Buford  v.  Gru- 
ber, 223  Mo.  231,  122  S.  W.  717;  Lan- 
ham  V.  Lanham  (Tex.  Civ.),  146  S.  W. 
635,  cit.  this  text. 

335-96  Buford  v.  Gruber,  223  Mo. 
231,  122  S.  W.  717. 

336-2  Eemoteness  cause  for  exclud- 
ing such  testimony.  Turner  v.  Co.,  213 
IT.  S.  257,  thirty  years  prior  to  will. 
337-7  Acts  of  testator  in  conjunction 
with  person  against  whom  he  is  alleged 
to  have  been  deluded,  competent  to  ex- 
plain declarations  showing  delusion; 
otherwise  as  to  reasons  which  actuated 
other  partv.  Turner  v.  Co.,  supra. 
339-23  Snell  v.  Weldon,  243  111.  496, 
90    N.    E.    1061. 

340-24  Snell  v.  Weldon,  243  111.  496, 
90   N.   E.   1061. 

340-26     Friedersdorf    v.     Lacy,     173 
Ind.  429,  90  N.  E.  766. 
340-28     Snell  v.  Weldon,  243  111.  496, 
90   N.   E.   1061;   Buford  v.   Gruber,  223 
Mo.  231,  122  S.  W.  717. 


341-34  Buford  v.  Gruber,  223  Mo. 
231,  122  S.  W.  717. 

341-36     Snell  v.  Weldon,  243  111.  496, 
90   N.   E.    1061;    Buford    v.   Gruber,   223 
Mo.   231,  122  S.  W.  717. 
342-42     Eaison    v.    Eaison,     148     Ky. 
116,   146   S.   W.  400. 

345-56  Speer  v.  Speer,  146  la.  6,  123 
N.  W.  176. 

347-68  Eodney  v.  Burton  (Del.),  86 
A.  826;  Speer  v.  Speer,  146  la.  6,  123 
N.  W.  176;  Casad  v.  Eipley,  145  la. 
544,  124  N.  W.  196;  Succession  of 
Schmidt,  125  La.  1065,  52  S.  160;  In 
re  Buckman's  Will,  80  N.  J.  Eq.  556, 
85   A.   246. 

348-71     Buford  v.   Gruber,    223    Mo. 
231,    122   S.   W.   717. 
Evidence  of  weakness  caused  by  physi- 
cal ailment  before  and  after  execution 
of  will,  not  convincing.    Speer  V.  Speer, 
146  la.  6,  123  N.  W.  176. 
349-72     Union  &  N.  H.  Trust  Co.  v. 
Taintor,  85  Conn.  452,  83  A.  697. 
349-74     Healea   v.   Keenan,    244    111. 
484,  91   N.  E.  646. 

350-80     In    re    Carither's     Est.,     156 
Cal.  422,  105  P.  127;  In  re  Olson's  Est., 
19    Cal.    App.    379,    126    P.    171;    In    re 
Esterbrook's  Est.,  83  Vt.  229,  75  A.  1. 
353-92     Lanham     v.     Lanham     (Tex. 
Civ.),   146  S.  W.  635. 
Held    inadmissible.  —  Wetzel    v.    Fire- 
baugh,  251  111.  190,  95  N.  E.  1085. 
Apparent   condition     of    testator    day 
after   execution    of   will,   immaterial   if 
due    to    physical     ailment.       Speer     v. 
Speer,  146  la.  6,  123  N.  W.  176. 
354-94     Lanham     v.     Tjanham     (Tex. 
Civ.),   146   S.   W.   635,   cit.   this  text. 
354-95     Collins  v.  Dowlan,  118  Minn. 
214,  136  N.  W.  854. 

356-5  Gibson  v.  Boston,  75  N.  H.  405, 
75  A.  103,  inadmissible  as  bearing  on 
interest  of  executor,  he  not  having  tes- 
tified. 

356-7  Liles  v.  May  (Miss.),  63  S. 
217. 

356-8  Gordon  v.  Gilmer,  141  Ga.  347, 
80  S.  E.  1007. 

356-9  Murphy  v.  Nett,  47  Mont.  38, 
130   P.   451. 

356-11  In  re  De  Laveaga's  Est.,  165 
Cal.  607,  133  P.  307;  In  re  Purcell's 
Est.,  165  Cal.  607,  128  P.  932;  Car- 
penter's Appeal,  74  Conn.  431,  51  A. 
126;  Lawless  r.  Lawless,  156  la.  184, 
135  N.  W.  560;  Casad  v.  Eipley,  145 
la.  544,  124  N.  W.  196;  Lundy  v.  Lun- 
dy,  118  la.  445,  92  N.  W.  39;  In  re 
Bullard's  Est.,  124  Minn.  27,  144  N.  W. 
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412;  In  re  Beniamin's  Will,  136  N,  Y. 
S.  1070;  Ilelslov  r.  Moss,  52  Tex.  Civ. 
37.   113  S.  W.  599. 

357-13  Wall  r.  Dimmitt,  24  Ky.  L. 
R.  1749,  72  S.  W.  300;  In  rp  Van  Npss' 
Will,  78  Misc.  592,  139  N.  Y.  S.  485. 
359-29  Habits  of  husband  of  party 
imniatorial  if  testator's  reason  for  be- 
quest made  {jiven.  Milehani  r.  Mon- 
tagne,  148  la.  470,  125  X.  W.  G64. 
360-41  In  re  Whiting,  110  Me.  232; 
85  A.  791;  In  re  Hovle's  Est..  102  Mich. 
275,  127  N.  W.  284;  Murphv  r.  Xett, 
47  Mont.  38,  130  P.  451;  In  re  Schmidt's 
Will,  139  N.  Y.  S.  404;  McDonald's 
Est.  r.  McDonald  (Tex.  Civ.),  150  S. 
W.   593. 

It  is  the  duty  of  an  attending  or  family 
jihysician  to  make  himself  acquainted 
with  the  peculiarities,  boilily  anil  men- 
tal, of  his  7)atient,  and  he  has  the  ex- 
perience resulting  from  the  jterform- 
ance  of  such  <luty.  He  therefore  is  per- 
mitted to  testify  from  his  own  observa- 
tion of  the  patient 's  mental  capacity. 
C.  r.  Spencer,  212  Mass.  438,  99  N.  E. 
200. 

366-88     Mileham     r.     Montague,    148 
Ta.  47(;.   125   N.  W.  004. 
369-12     In  re  Graham's  Est.,  225  Pa. 
314,    74    A.    109. 

371-22  In  re  Graham's  Est.,  225  Pa. 
314.  74  A.   109. 

372-27  Turner  r.  Co.,  213  V.  S.  257; 
Johnston  V.  Johnston,  174  Ala.  220.  57 
S.  450;  Macafee  r.  Higgins.  31  App. 
Cas.  (D.  C.)  3.55;  Austin  r.  Austin,  200 
111.  299,  103  N.  E,  268;  Graham  r. 
Deuterman,  244  111.  124.  91  N.  E.  61; 
Murphv 's  Exr.  r.  Murphy.  140  Ky.  390, 
142  S.W.  1018;  Harris  r.  Ilipsley,  122 
Md.  418,  89  A.  852;  Whisner  r.  Whis- 
ner.  122  Md.  195,  89  A.  393;  ClifTord  r. 
Tnvlor,  204  Mass.  358.  90  X.  E.  802; 
P.aul  r.  Clements,  170  Mich.  251,  142 
X.  W.  384;  Wilson  r.  Wilson.  7  O.  X. 
P.  (X.  S.)  435;  In  re  Esterbrook 's 
Est,  83  Vt.  229,  75  A.  1;  Freeman  r. 
Freeman,  71  W.  Va.  303,  76  S.  E.  657. 
See  vol.  7,  p.  409,  n.  75;  vol.  8,  p.  584, 
n.   89. 

Soundness  of  testator's  niiud. — Wit- 
nesses, after  having  been  examined  as 
to  their  knowledge  of  testator's  com- 
petency and  allowed  to  express  an  opin- 
ion favorable  to  his  ability  to  make  a 
will,  cannot  further  testify  as  to  his 
soundness  of  mind.  Crosthwaite  »*. 
Crosthwaite,  151  Ky.  364.  151  S.  W. 
945. 


374-29     Crawfordsville    Trust    Co.    f. 
Hamsev.   17S   Ind.   258,  98   X.    E.   177. 
374-33     Moflitt    f.    Smith,    153    X.   C. 
292.  '".9  S.   E.  224. 

374-35  Moslev  r.  Fears,  135  Ga.  71, 
OS  s.  E.  8(14;  In  re  Hacketfs  Est..  33 
S.  I).  2(t«,  145  X.  W.  437, 
376-39  In  re  Dc  Laveapa's  Est.,  165 
Cal.  007,  133  P.  307;  Coleman  r.  Mar- 
shall. 203  111.  3.30,  104  X.  E.  1042; 
Rrainard  r.  Hrainard.  2.59  111.  013.  1(»3 
X.  E.  45;  In  re  Martin's  Will  (la.),  142 
X.   W.    74. 

378-53  Macafee  r.  Iligpins.  31  App. 
("as.  (D.  C.)  3.55;  Crosthwaite  r. 
Crosthwaite,  151  Ky.  364,  151  S.  W. 
945. 

379-60  Speer  r.  Speer,  146  la.  6.  123 
X.  W.  170.  either  at  time  of,  or  prior 
to.   execution. 

379-65  Turner  r.  Co.,  213  V.  S.  257; 
Collins  r.  Dowlan,  11*<  Minn.  214,  136 
X.  W.  *^54:  In  re  Kuhman's  Est.,  94 
Xeb.  7s3,  144  X.  W.  77S. 
380-66  Turner  r.  Co..  213  V.  S.  257. 
380-73  Lanham  r.  Lanham  (Tex. 
Civ.).  1  16  S.  W.  035. 
381-85  Ilealea  r.  Keenan.  244  111. 
4S4.  91  X.  E.  040;  In  re  Gedney's  Will, 
142   X.  V.  S.   157. 

384-95  Witness'  notice  in  transact- 
ing business  with  decedent,  immaterial; 
and  whether  transaction  ordinary  busi- 
ness mav  not  be  shown  bv  his  opinion. 
Ilealea  r.  Keenan,  244  111.  484,  91  X.  E. 
040. 

385-3  Turner  r.  Co.,  213  V.  S.  257; 
Johnston  r.  Johnston.  174  Ala.  220.  57 
S.  450. 

387-11  Mileham  r.  Montapne.  148 
la  476,  125  X.  W.  664;  In  re  Ester- 
brook's  Est..  83  Vt.  229,  75  A.  1  (ap- 
jilying  rule  to  lawyorV 
Inference  as  to  testator's  capacity  to 
understand  witness,  not  admissible. 
Sjwr  r.  Speer,  146  la.  6.  123  X.  W. 
170. 

387-15  Capacity  of  testator  to  Ho 
anv  kind  of  business  mav  be  inquired 
into,  llurlev  r.  Caldwell.  244  111.  448, 
91   X.  E.  054. 

388-20  Macafee  r.  Tlippins.  31  App. 
("as.  (l\  C.)  357.  regardless  of  limita- 
tions in    text. 

388-21  Shirley  r.  E/.ell  (Ala.>,  60 
S  905;  Rodnev  r.  Burton  (Del.),  86 
A.  826;  In  re  Miller's  Will  (Del.),  85 
A.  803;  Wilkinson  r.  Service.  249  Dl. 
146,  94  N.  E.  50;  Carlson  r.  Lafpran, 
"50*  Mo  527.  157  S.  W.  5.55;  In  re 
Johnson's   Will,   80   X.   J.   Eq.   525,   85 
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A.  254,  260;  In  re  Schmidt's  Will,  139 
N.  Y.  S.  464;  Thornton  v.  McKeynolds 
(Tex.  Civ.),  156  S.  W.  1144;  In  re  Es- 
terbrook's  Est.,  83  Vt.  229,  75  A.  1. 
Competency  detemimed  as  of  time  of 
attestation. — In  re  Delavergne's  Will, 
259  111.  589,  102  N.  E.  1081. 

390-30  In  re  Miller's  Will  (Del.), 
85  A.  803. 

390-35  Ellis  f.  Ellis  (Ky.),  128  S. 
W.  1057. 

395-66  Mobley  v.  Lyon,  134  Ga.  125, 
67  S.  E.  668. 

396-68  Speer  v.  Speer,  146  la.  6,  123 
N.  W.  176. 

398-89     Mileham    i:.     Montagne,     148 
la.  476,  125  N.  W.  664. 
Appointment  of  conservator,   relevant. 
■Cliflford    V.    Taylor,    204    Mass.    358,    90 
N.  E.  862. 

399-91  Commitment  to  institution 
not  inadmissible  if  testator  discharged 
therefrom  as  sane  prior  to  execution 
of  will.  Mileham  ^.  Montagne,  148  la. 
476,  125  N.  W.  664. 

Judgment  of  competency  rendered  two 
years  after  will  executed,  admissible 
"where  alleged  mental  condition  result 
of  senile  dementia.  In  re  Van  Hou- 
ten's  Will,  147  la.  725,  124  N.  W.  886 
400-96  Not  conclusive,  but  persua- 
sive, if  subsequent  change  not  shown. 
Deleglise  v.  Morrissey,  142  Wis,  234, 
125  N.  W.  452. 

Presumption  of  incapacity  does  not 
arise  from  appointment  of  conservator. 
Clifford  V.  Taylor,  204  Mass.  358,  90 
N.  E.  862,  ctf."  statute. 
400-3  Judgment  of  incompetency  to 
manage  estate,  rendered  after  execu- 
tion of  will,  inadmissible.  Watson  v. 
Watson  (Ky.),  121  S.  W.  626. 
401-8  Mileham  v.  Montagne,  148  la. 
476,  125  N.  W.  664. 

401-10  Evidence  sufficient  to  show 
capacity  to  execute  a  will.  Berst  v. 
Moxom,  163  Mo.  App.  123,  145  S.  W. 
857. 

Evidence  held  insufficient  to  establish 
mental  capacity.  Arnold  r.  Living- 
stone, 155  la.  601,  134  N.  W.  101.  And 
see  Hannaher's  Will,  155  la.  73,  135 
N.  W.  34. 

401-15  McCoy  v.  Sheehy,  252  111. 
509,  96  N.  E.  1069. 
Evidence  insufficient.  —  Beemer  v. 
Beemer,  252  111.  452,  96  N.  E.  1058. 
And  see  Sevening  v.  Smith,  153  la.  639, 
133  N.  W.  1081. 

403-26  Wells  v.  Thompson,  140  Ga. 
119,  78  S.   E.   823;   Head  v.  Nixon,  22 


Ida.  765,  128  P.  557;  Voodry  v.  Trustees, 
251  111.  48,  95  N.  E.  1034;  Succession 
of  White,  132  La.  890,  61  S.  860;  In  re 
Jacob's  Will,  76  Misc.  394,  137  N.  Y. 
S.  155;  In  re  Gedney's  Will,  142  N. 
Y.  S.  157;  Wendl  v.  Fuerst  (Or.),  136 
P.  1;  In  re  Ehoad's  Est.,  241  Pa.  38, 
88    A.    71. 

Evidence  sufficient. — Collins  v.  Dowlan, 
118  Minn.  214,  136  N.  W.  854. 
Proceedings  in  vacation. — "The  proof 
of  the  execution  of  the  will  which  the 
statute  authorizes  to  be  taken  in  vaca- 
tion, whether  by  the  judge  or  the  clerk, 
is  not  conclusive  until  it  has  been  con- 
firmed by  the  coUrt,  and  is  not  so  bind- 
ing on  the  court  that  it  may  not  be 
rejected  if  the  court  should  so  ad- 
judge.'* Farris  v.  Burehard,  242  Mo. 
1,  145  S.  W.  825. 
404-28     Venable  v.  Venable,  165  Ala. 

621,  51  S.  833. 

405-37     Convey    v.    Murphy,    146    la. 

154,   124   N.   W.   1073. 

406-40     Nixon   v.  Snellbaker,  155  la. 

390,  136  N.  W.  223. 

407-46     Contra,  In  re  Abel's  Will,  136 

App.  Div.  788,  121  N.  Y.  S.  452. 

407-48     Wells    v.   Thompson,   140   Ga. 

119,    78   S.   E.   823;    In  re   Abel's   Will, 

supra;  Hawkinson  v.  Oatway,  143  Wis. 

136,  126  N.  W.  683. 

410-58     See   In    re   Abel's    Will,    63 

Misc.  169,  118  N.  Y.  S.  429. 

411-64     Nixon   r.  Snellbaker,  155  la. 

390,  136  N.  W.  223. 

411-65     Nixon    v.    Snellbaker,    supra; 

Buchanan  v.   Rollings    (Tex.   Civ.),   122 

S.    W.    962    (will    not    produced).      See 

supra,   "Forgery,"   863-49. 

Contradictory     declarations    proved.  — 

Venable    v.   Venable,   165   Ala.   621,   51 

S    833 

412-67     See  Giles  p.  Giles,  204  Mass. 

383,   90   N.   E.  595. 

414-78     Avaro  v.  Avaro,  235  Mo.  424, 

138  S.  W.  500. 

416-82     St.   Mary's  Home  v.  Dodge, 

257  HI.  518,  101  N.  E.  46. 

416-83     Crowell    v.     Tuttle     (Mass.), 

105    N.    E.    980    (legatee    incompetent 

as  witness);  Bailey  v.  Bee  (W.  Va.),  80 

S.  E.  454  (son  of  testatrix  omitted  from 

will  competent). 

416-84     In  re  Hopper's  Est.,  90  Neb. 

622,  134  N.  W.  237. 

417-90     In  re  Abel's  Will,  136  App. 
Div.   788,   121  N.  Y.  S.  452. 
419-99     In   re  Abel's  Will,  supra. 
419-2     Hawkinson     v.     Oatway,     143 
Wis.  136,  126  N.  W.  683. 
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420-4     Normand's   Est.,  88  Neb.   767, 
130  N.  W.  .571. 


423-21  In  re  Dougherty's  Est.,  168 
Mich.  281,  134  N.  W.  24. 
424-25  Hawkinson  r.  Oatway,  143 
Wis.  130,  V2G  N.  W.  683. 
424-2S  Secondary  evidence  testator 's 
signature  was  in  his  handwriting,  not 
required.  Proof  of  signatures  of  wit- 
nesses to  attestation  clause  exjiressing 
compliance  with  rcquiremeuts  of  law 
makes  prima  facie  case.  Elston  f. 
Montgomery,  242  111.  348,  90  N.  E.  3, 
statute. 

426-35  Bruce  v.  Sierra,  17.5  Ala.  517, 
57  S.  709;  Jaboneta  v.  Gustilo,  5  Phil. 
Isl.  541. 

426-40  In  re  De  Hart's  Will,  67 
Misc.  13,  122  N.  Y.  S.  220. 
427-41  Eules  as  to  proof  of  publica- 
tion relaxed  in  favor  of  holographic 
Avills.  In  re  De  Hart's  Will,  122  N. 
Y.  S.  220. 

427-46     Turner    r.    Butler,     253     Mo. 
202,   161    S.  W.  745. 
430-67     In   re   Rick's    Est.,    160    Cal. 
450,   117  P.  532. 

430-73     In    re    Van    Ness'    Will,     78 
Misc.  592,  139  N.  Y.  S.  485. 
430-74     Bvrne     r.     Byrne,     250     Mo. 
632,  157  S.  W.  609. 

Circumstantial   evidence   competent    to 
establish.      llagortv     r.     Olmstead,     39 
App.   fas.   (D.   C.)    170. 
431-81     Mobley  r.  Lyon,  134  Ga.  125, 
67  S.   E.  66S. 

432-82     ^foblcy   r.  Lyon,  supra. 
Evidence    insufficient. — In    re    Young's 
Est.,  59  Or.  348,   116  P.  95,  rehear,  de- 
nied, 116  P.  1060. 

432-86     Declarations   of  deceased   at- 
testing witness,   shown  to   imjieach   im- 
plication arising  from  signature.     Mob- 
ley  r.  Lyon,  134  Ga.  125,  67  S.  E.  668. 
435-19     See    In    re    Noyes'    Est.,    40 
Mont.   231,   106  P.  3.55. 
436-21     See     Buchanan     r.     "Rollings 
(Tox.   Civ.).   122   S.   W.  962. 
Unimpeachable   evidence   of   throe   dis- 
interostod  witnesses  to  testator's  hand- 
writing and  signature  is  sujipliod   when 
there  is  no  cvidtMice  reflecting  on  their 
character   or  tostimonv.    Smith    r.   Bos- 
well,  93  Ark.  66,  124  S.  W.  264. 
438-43     In  re  Mover's  Will,  72  Misc. 
566,   131    N.  Y.   S.  27. 
Sickness  of  testator  may  be  proved  as 
boarinsr  upon  intent.     In  re  O'Connor's 
Will,  121  N.  Y.  S.  903. 
439-45     Evidence    sufficient. — Warren 
f.  Ellis  (Tox.  Civ.),  137  S.  W.  1182. 


439-47     Weber    r.    Strobel,    236     Mo. 

649,  139  S.  W.  188. 

440-48  In  re  Lord's  Will,  106  Me. 
51,  75  A.  286;  In  re  Cunnion's  Will, 
135  Aj.p.  Div.  864,  120  N.  V.  S.  266. 
Destruction  by  insane  testator  doos 
not  revoke.  Towne's  Adinr.  r.  Rob- 
ertson. 13S  Kv.  652,  128  S.  W.  1009. 
44<>-51  Burton  r.  Wylde.  261  111. 
397,  103  N.  E.  976;  In  re  Cunnion's 
Wi-11  201  N.  Y.  123,  94  N.  E.  648;  In 
re  Pattison's  Will,  78  Misc.  609.  140 
N.  Y.  S.  478;  Buchanan  r.  Rollings 
(Tex.  Civ.),  122  S.  W.  '.•(;2. 
But  this  presumption  may  be  overcome 
by  evidence;  the  burden  being  uj-oii  the 
proponent.  In  re  Ziegonhagen 'a  Will. 
148  ^Vis.  382.  134  N.  W.  905,  cit.  In  re 
Valentine's  Will.  93  Wis.  45,  67  N.  W. 
12;  Gavitt  f.  Moulton,  119  Wis.  35,  96 
N.  W.  395. 

442-56     In     re     Ziegonhagen 's     Will. 
148  Wis.  382.  134  N.  W.  9o5. 
443-eo     In  re  Shoaffcr's  Est..  240  Pa. 
83,    87    A.    577;    Buchanan    r.    Rollings. 
su]'ra. 

444-63  Buchanan  r.  Rollings  (Tox. 
Civ.),  122  S.  W.  962. 
446-72  In  re  Wellborn 's  Will,  165 
N.  C.  <)36.  81  S.  E.  1023.  Cnntra  if 
signature  restored  and  will  preserved 
by  testator  or  delivered  by  him  ti 
executor.  Sollards  r.  Kirby,  82  Kan. 
291  108  P.  73;  In  re  Wood's  Will.  2 
Conn.  Sur.  144,  11  N.  Y.  S.  157. 
446-76  While,  whore  the  intention  i ; 
cdoar,  slight  acts  of  cancellation  or 
obliteration  may  be  suflicionl  to  con- 
stitute a  revocation,  an  intention  to 
revoke  cannot  be  pre.<iumed  from  acta 
that  are  in  themselves  incomjileto  and 
inconclusive,  and  that  are  as  readily 
accounted  for  on  the  opposite  theorv. 
Safe  Deposit  &  Trust  Co.  r.  Thom,  117 
Md.    15  1.   83    A.  45. 

447-79  See  In  ro  Lord's  Will,  lo6 
Me.  51.  75  A.  28fi. 

448-82  Authoritv  must  exist  when 
art  done.  Gill  r."  Gill  (1909).  Prob. 
Div.   157.  , 

448-85     In    re    Lord's    Will.    lOd    Mo. 
51     75   A.   286;    Schnable    r.    Henderson 
(Tex.  Civ.).  152  S.  W.  231;  .Tackson  r. 
Hewlett,  114  Va.  573.  77  S.  E.  518. 
449-87     Giles  r.  Giles,  204  Mass.  383, 
90    N.    E.    595;    Stevens   r.   Stevens,    72 
N.   Ill  360.  .56  A.  916. 
450-89     Pickens   r.   Davis,   134   Mass. 
'^-y'^    45  Am.  Rep.  322. 
450-91     Burton    r.    Wylde,     261     Til. 
397    103   N.  E.  976. 


1S09 


Vol  14 


WILLS 


454-7  Bruce  v.  Sierra,  175  Ala.  517, 
57  S.   709. 

454-8     Aldrieh    r.   Aldrich,   215   Mass. 

164,   102   N.   E.   487. 

Evidence  tending  to  show  improbability 
of  making  will  in  question,  not  com- 
petent to  show  revocation.  Giles  v. 
Giles.  204  Mass.  383,  90  N.  E.  595. 
455-15  Israeli  r.  Eodon,  2  Moore  P. 
C.  51,  12  Eng.  Reprint  922;  In  re  Bat- 
tis'  Will,  143  Wis.  234,  126  N.  W.  9; 
Glascott  v.  Bragg,  111  Wis.  605,  87 
N.  W.  853,  56  L.  R.  A.  258. 
458-27  In  re  Teed's  Est.,  225  Pa. 
633,  74  A.  646. 

463-52  Keeler  v.  Co.,  253  111.  528,  97 
N.   E.   1061. 

464-57  In  re  Lord's  Will,  106  Me. 
51,  75  A.  286  (by  evidence  clear, 
strong,  satisfactory  and  convincing) ; 
In  re  Ziegenhagen's  Will,  148  Wis.  382, 
134  N.  W.  905. 

464-59  Arauj  v.  Cells,  6  Phil.  Isl. 
223. 

464-60     St.   Mary's   Home   v.  Dodge, 
257  111.  518,  101  N.  E.  46. 
466-74     Timbol  v.  Manalo,  6  Phil.  Isl. 
254. 

467-77     In    re    Cunnion's     Will,     135 
App.  Div.  864,  120  N.  Y.  S.  266. 
468-80     Cassem    r.    Prindle,    258     111. 

II,  101   N.  E.  241. 

468-82     Harris  r.  Camp,  138  Ga.  752, 

76  S.   E.  40. 

469-87     Jackson  v.  Hewlett,  114  Va. 

573,  77  S.  E.  518. 

470-88     Griffith     r.     Higinbotom,   262 

III.  126,   104   N.   E.   233. 

473-5  In  re  Land's  Est.,  166  Cal. 
538,  137  P.  246. 

474-10  Wood  f.  Wood,  263  111.  285, 
104   N.  E.   1108. 

475-14  Contra,  In  re  Cunnion's  Will, 
supra. 

475-16  Identity  of  papers  constitut- 
ing will,  if  unattached,  may  be  shown 
by  connection  of  contents.  Sellards  v. 
Kirbv.  82  Kan.  291,  108  P.  73. 
479-30  Straw  v.  Barnes,  250  HI. 
481,  95  N.  E.  471;  Heilman  v.  Reitz, 
89  Neb-.  422,  131  N.  W.  909;  Zarate  v. 
Villareal  (Tex.  Civ.),  155  S.  W.  328. 
Claimant  has  burden  of  proving  rela- 
tionship. Moonev  v.  Mooney,  244  Mo. 
372,  148  S.  W.  896. 

Presumption  of  intention  to  omit  heir 
arising  from  fact  he  is  not  named  in 
will  may  be  rebutted  by  extrinsic  evi- 
dence. "  Schultz  V.  Sehiiltz,  19  N.  D. 
688,  125  N.  W.  555. 
479-31     Gray   v.   Noholoa,   214  U.   S. 


108;  In  re  Blake's  Est.,  157  Cal.  448, 
108  P.  287;  Galloway  v.  Gallowav,  32 
App.  Cas.  (D.  C.)  76;  Miller  v.  Jones, 
136  Ga.  428,  71  S.  E.  910;  Eyer  v. 
Williamson,  256  111.  540,  100  N.  E.  188; 
Welsh  r.  Shade,  163  111.  App.  523;  Reed 
V.  Welborn,  253  111.  338,  97  N.  E.  669; 
Cusick  V.  Langan,  157  111.  App.  472; 
Walters  v.  Neafus,  136  Ky.  756,  125 
S.  W.  167;  Givens  v.  Ott,  222  Mo.  395, 
121  S.  W.  23;  In  re  Percival's  Est.,  79 
Misc.  567,  141  N.  Y.  S.  180. 
Such  intent  is  always  to  be  presumed 
where  there  is  a  general  residuary 
clause,  unless  it  appears  from  the  will 
that  he  did  not  so  intend.  Hartford 
Trust  Co.  V.  Woleott,  85  Conn.  134,  81 
A.  1057. 

479-33  In  re  Blake's  Est.,  157  Cal. 
448,  108  P.  287. 

485-67  Kramer  v.  Lyle,  197  Fed.  618 
(notes  on  back  of  will);  Johnson  v. 
McDowell,  154  la.  38,  134  N.  W.  419; 
In  re  Nisbet's  Will,  123  N.  Y.  S.  414. 
489-88  Betty  v.  Petrie,  138  Ky.  426, 
128  S.  W.  320. 

489-95  Wbere  not  recorded,  presumed 
that  the  clerk  did  his  duty  in  with- 
holding it  from  record  because  it  was 
not  probated.  Farris  v.  Burchard, 
242  Mo.  1,  145  S.  W.  825. 
491-3  Sayre  v.  Sage,  47  Colo.  559, 
108    P.    160. 

492-8     Parol  evidence  cannot  establish 
probate   of   will.     Betty  v.   Petrie,   138 
Kv.  426,  128  S.  W.  320. 
493-9     Sullivan    v.    Kenney,    148    la. 
361,  126  N.  W.  349;  Succession  of  Drys- 
dale,  124  La.  256,  50  S.  30;  In  re  Rum- 
ford's  Will,  66  W.  Va.  39,  66  S.  E.  10 
(admissible  on  appeal   though   not  pro- 
bated in  probate  court). 
496-24     Sullivan  v.  Kenney,  supra. 
496-26     Sullivan   v.    Kenney,    148   la. 
361,  126  N.  W.  349. 
497-30     Burden    on    one   who    claims 
because  of  testator's  omission  to  men- 
tion   one    of    his    children    in    will    to 
show  his  right.     King  v.  Byrne,  92  Ark. 
88,  122  S.  W.  96. 

498-34  Pease  v.  Cornell,  84  Conn. 
391,  80  A.  86. 

"It  will  be  presumed  ordinarily  from 
the  fact  that  the  testator  has  attempted 
to  make  a  particular  legacy  that  it  was 
not  his  primary  intention  that  the 
property  so  attempted  to  be  disposed 
of  would  become  a  part  of  his  residuary 
estate.  But  this  fact  does  not  show 
that  in  case  the  legacy  should  lapse  or 
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be  voifl  or  fail  for  any  reason  the  tes- 
tator (lid  not  intend  that  the  proi)erty 
thus  attempted  to  be  disposed  of  should 
then  go  to  the  residuary  lej.'atee.  It 
"would  be  easy,  if  he  intende<l  otherwise, 
to  provide  for  the  fontin^rency  of  the 
lapsinff  or  other  failure  of  the  lepacv. " 
Hartford  Trust  To.  r.  Wolcott,  85  Conn. 
134,  SI    A.  1057. 

498-35  Pease  r.  Pornell,  84  <onn. 
391,  80  A.  8(1. 

When  either  of  two  constructions  is 
possible,  one  of  wiiich  would  be  valid 
and  the  other  invalid,  the  former  will 
be  preferred,  because  it  is  presumed 
to  accord  with  the  actual  intention. 
Henry  v.  Henderson,  101  ^fiss.  7;")1,  58 
S.  354;  Seitz  r.  Faversham,  205  N.  Y. 
197.  98  N.  E.  385. 

498-36  Clore  r.  Smith,  45  Tnd.  App. 
340,  90  N.  E.  917.  len:a!  meaning  of 
■words. 

Conversion  of  realty  into  money,  not 
presumed  to  have  been  efTected  by  will 
in  absence  of  jiositive  direction.  Scott's 
Est.,  37  Pa.  Super.  198. 
499-39  La  Tourette  r.  La  Tourette 
(Ariz.),  137  P.  426;  Tn  re  HodRdon's 
Est.,  23  Cal.  App.  415,  138  P.  ill; 
Brown  f.  Averv.  (i3  Fla.  3.55,  58  S.  34; 
Hanvy  r.  Moore,  140  T.a.  fi91,  79  S.  E. 
772;  Hopper  r.  Sellers  (Kan.).  139  P. 
365;  Van  Gallow  r.  Brandt,  168  y\u-h. 
642,  134  N.  W.  1018;  TJeapan  r.  Purran. 
226  Pa.  265.  75  A.  362;  Morton  r.  Tal- 
vin  (Tex.  Civ.),  164  S.  W.  420;  Pack- 
ard r.  De  Miranda  (Tex.  Civ.),  146  S. 
W.  211. 

There  being  no  suggestion  of  a  change 
of  testamentary  iuti'ut,  or  of  frrnid, 
mistake,  imposition,  incompetency,  ille- 
pality,  or  other  infirmity  in  the  instru- 
ment or  in  the  mnkinfj  and  execution 
of  it.     Brown  r.  Avery,  63  Fla.  355.  58 

499-41  Waterman  r.  Trust  Co..  186 
Fed.  71,  108  C.  C.  A.  183;  .Jacobs  r. 
Trust  Co..  9  Del.  Ch.  400,  80  A.  346; 
Wallace  r.  Foxwell,  250  Til.  616.  95 
N.  E.  985;  Hnrnbeek  r.  Hornbeek.  156 
111.  App.  232;  Perrine  r.  Reed,  155  Til. 
App.  213;  Dtinn  r.  Morse.  109  Me.  254. 
83  A.  795;  Brenple  r.  Tucker.  114  Md. 
.597,  80  A.  224;  Ex  parte  TTumbird.  114 
Md.  627,  80  A.  209;  Sanper  r.  Bourke, 
209  Mass.  481.  95  N.  E.  894;  TTall  r. 
Hall.  209  Mass.  350.  95  N.  E.  788; 
Dameron  r.  Lanyon.  234  Mo.  627.  138 
S.  W.  1;  Tn  re  Percival's  Est..  79  Misc. 
567,  141  N".  Y.  S.  180;  Kahn  r.  Tiernev, 
120  N.  Y.  S.  663,  aff.  201  N.  Y.  516,  94 


X.  E.  1095;  Smith  r.  Lumb.  Co..  155  N. 
C.  3S9,  71  S.  K.  445;  Matteson  r.  Brown, 
33  K.  T.  339.  SO  A.  133;  Winfree  r.  Win- 
free  (Tex.  Civ.)',  139  S.  W.  36. 
499-42  Tn  re  Donnellnn's  Est..  104 
Cal.  14,  127  P.  100;  Harness  r.  Har- 
ness, 50  Ind.  App.  304,  98  N.  E.  357; 
Candle  r.  Tandle  (N.  C),  74  S.  E.  031. 
Intentional  omission  of  heir,  shown  by 
parnl.  In  re  Motz's  E-t.  'Minn.),  145 
X.    W.    023. 

500~I3     Foster   r.   Clifford,   87   O.   St. 
294.    101    X.    E.   209. 
50()-45     Lvdon  r.  Campbell.  204  Mass. 
5S0.   91    X.   E.   151. 
GOO-16     Lipon  r.  Osborn,  15.5  Kv.  .128, 

159  S.  W.  8(11;  Conrades  r.  Heller.  119 
Md.  448,  87  A.  2H:  Walton  r.  Draj-er, 
200  Mass.  20,  }>1  X.  E.  884;  Keni|.  r. 
Dandison,  109  Mi.h.  578,  135  X.  W. 
270;  Brown  r.  Tus.hoff,  235  Mo.  449, 
138  S.  W.  497:  McAllister  r.  Haves.  76 
X.  H.  108,  79  A.  720;  Vrooman  "r.  Vir- 
pil.  81  X.  J.  Eq.  301.  SS  A.  372:  Tn  re 
Lvden's  Est..  04  Mi.sc  .597.  119  X.  Y. 
S."  973;  Tn  re  Camj-beirs  Will.  130  X. 
Y.  S.  lOsO;  Dale  r.  Dale,  211  Pa.  234, 
88  A.  445;  Hunter  r.  Hunter.  37  Pa. 
Super.  311;  Maris  r.  Adams  (Tex.  Civ.), 

160  S.   W.   475. 

"The  religion  of  Christian  Science  as 
taupht  by  me,"  hi  Id  not  patently  am- 
bipuous.  Clover  r.  Baker,  76  X.  H.  393, 
83    A.  916. 

501-47  Abbott  r.  Lewis  (X.  H.),  SS 
A.  98;  White  r.  Old,  113  Va.  709.  75 
S.  E.  182  ("niece"  and  "nephew"); 
Cornwell  r.  M.  E.  Cliurch  (W.  Va.),  80 
S.   ]■:.    148. 

502-50  And  thus  better  eoniprehond 
the  meaninp  and  application  of  the  lan- 
puape  used  by  him;  but  statements 
made  by  the  testator  touchinp  his  mean- 
inp and  I'urpose  cannot  be  entertained. 
Hammell  r.  Barrett.  79  X.  .1.  F^].  217, 
'il    A.   1106. 

502-51  Wallnee  r.  Foxwell,  250  Til. 
oir,,  '.r,  X.  E.  98.5. 

502-52  Bacon  r.  Nichols.  47  Colo. 
31.  105  P.  1082:  Albury  r.  Albury.  03 
Fla.  329.  58  S.  190;  .In.-nbs  r.  Dit7.  200 
Til.  98,  102  X'.  E.  1077;  Chapman  r.  Xew- 
ell,  140  Ta.  415,  125  N.  W.  324;  Lydon 
r.  Campbell,  supra;  Van  Hallow  r. 
Brandt,  108  Mich.  042,  134  X.  W.  1018; 
Tn  re  Rnu's  Est.,  139  X.  Y.  S.  .52.5. 
Will  of  another,  used  in  writinp  will 
in  question,  admissible.  Taylor  r.  Tay- 
lor. 7  O.  X.  P.  (X.  S.)  297. 
Blood  relationship  existinp  between  de- 
visees, shown.     Taylor  r.  Taylor,  supra. 
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504-54  "The  intention  of  the  testa- 
tor must  be  obtained  from  the .  lan- 
guage of  the  will  and  from  that  alone, 
but  the  law  admits  proof  of  the  facts 
and  peculiar  circumstances  relating  to 
and  surrounding  the  testator,  his  at- 
titude towards  his  family  and  the  state 
of  his  affairs,  in  order  to  discover  the 
intent  and  reasonably  interpret  the 
words  in  the  will  as  used  by  the  tes- 
tator, so  as  to  make  application  of  the 
facts  of  the  case."  Packard  v.  De  Mi- 
randa (Tex.  Civ.),  146  S.  W.  211. 
504-55  Peck  r.  Peck,  76  Wash.  548, 
137  P.  137. 

"Such  proof  cannot  be  admitted  to 
alter  the  will,  or  to  make  it  speak  a 
purpose  different  from  that  written  in 
the  will.  The  testator's  intentions 
must  be  gathered  from  what  he  says 
in  the  will;  and,  in  so  far  as  his  in- 
tentions are  not  expressed  there,  they 
cannot  be  carried  into  effect."  Louis- 
ville Trust  Co.  r.  Seminary,,  .148  Ky. 
711,   147  S.  W.  431. 

505-57  Crabtree  v.  Dwver,  257  111. 
101,  100  N.  E.  510. 

506-67  Hopper  v.  Sellers  (Kan.),  139 
P,  365. 

507-68  Sibley  v.  Maxwell,  203  Mass. 
94,  89  N.  E.  232;  Hammell  v.  Barrett, 
79  N.  J.  Eq.  217,  81  A.  1106;  Hunter 
r.  Hunter,  37  Pa.  Super.  311;  Hunter  i. 
Hunter,  229  Pa.  349,  78  A.  849;  Pack- 
ard r.  De  Miranda  (Tex.  Civ.),  123  S. 
W.  710. 

508-71  In  re  Arnold's  Est.,  240  Pa. 
261,   87   A.   590. 

509-76  Pease  v.  Cornell,  84  Conn. 
391,  80  A.  86;  Lieh  v.  Lich,  158  Mo. 
App.  400,  138  S.  W.  558;  Bishop  v. 
Rider,  31  O.  C.  C.  332. 
Technical  words  are  presumed  to  have 
been  used  in  their  technical  sense. 
Houghton  V.  Hughes,  108  Me.  233,  79 
A.  909;  Zook  f.  Welty,  156  Mo.  App. 
703,  137  S.  W.  989. 

509-79  Lich  v.  Lieh,  158  Mo.  App. 
400,  138  S.  W.  558;  Dwight  V.  Gibb, 
129  N.  Y.  S.  961,  965,  966. 
510-83  Snyder  v.  Toler  (Mo.  App.), 
166  S.  W.  1059;  Maris  v.  Adams  (Tex. 
Civ.),  166  S.  W.  475. 
511-89  Terry  v.  Hood,  172  Ala.  40, 
55  S.  423;  Weeks  v.  Mansfield,  84  Conn. 
544,  80  A.  784;  Winter  V.  Dibble,  251 
111.  200,  95  N.  E.  1093;  Wallace  v. 
Diehl,  202  N.  Y.  156,  95  N.  E.  646,  mod. 
judgment,  118  N.  Y.  S.  1149;  Rembeit 
V.  Vetoe,  89   S.   C.   198,   71   S.   E.   959; 


Winfree  i.  Winfree  (Tex.  Civ.),  139 
S.  W.  36. 

512-90  Northrop  V.  Co.,  186  Fed.  770, 
108  C,  C.  A.  640;  Coon  v.  McNelly, 
254  111.  39,  98  N.  E.  218;  Straw  v. 
Barnes,  250  111.  481,  95  N.  E.  471; 
Osenton  v.  Elliott  (W,  Va.),  81  S.  E. 
837. 

512-91  "Surrounding  circumstances 
as  well  as  the  declarations  of  the  tes- 
tator are  relevant  to  the  inquiry  and 
especially  where,  as  in  this  case,  they 
were  made  at  the  time  the  will  was 
executed."  McLeod  v.  Jones  (N,  C), 
74  S.  E.  733,  citing  many  cases. 
515-4  Instructions  for  writing  will, 
being  in  handwriting  of  testator,  com- 
petent, not  to  evidence  intention,  but 
to  ascertain  who  was  meant  by  erro- 
neous description.  In  re  Ofner  (1909), 
1  Ch.  Div.  60. 

515-5  Pope  r.  Hinckley,  209  Mass. 
323,  95  N.  E.  798. 

Habit  of  testator  in  designating  indi- 
vidual, proved,  it  seems.  Pope  v.  Hinck- 
ley, supra. 

Deed  executed  by  testator  and  referred 
to  m  will,  admissible.  Bacon  v.  Nichols, 
47  Colo.  31,  105  P.  1082. 
Parol  evidence  not  admissible  to  show 
testator  claimed  to  own  property  not 
his,  no  ambiguity  appearing.  McDon- 
ald r.  Shaw,  92  Ark.  15,  121  S.  W.  935. 
516-6  If  a  testator  has  manifested  a 
general  intention  to  give  to  charity,  the 
charity  is  regarded  as  the  matter  of 
substance,  and  the  gift  will  be  sus- 
tained, though  it  may  not  be  possible 
to  carry  it  out  in  the  particular  manner 
indicated.  Franklin  V.  Hastings,  253 
111.  46^  97  N.  E.  265. 
518-14  Deeds  executed  simultaneous- 
ly with  will  and  as  part  of  transaction, 
admissible.  Packard  v.  De  Miranda 
(Tex.  Civ.),  123  S.  W.  710. 
519-21  Temple  v.  Bradley,  119  Md. 
602,  87  A.  394;  Myher  v.  Myher,  224 
Mo.  631,  123  S.  W.  806. 
520-26  Citizens  L.  &  T.  Co.  v.  Her- 
ron  (Ind.  App.),  103  N.  E.  1092. 
The  presumption  "that  one  in  making 
a  will  intends  to  dispose  of  his  whole 
estate  vanishes  when  it  is  shown  that 
any  part  of  the  estate  is  not  disposed 
of.  Augustus  V.  Seabolt,  3  Mete.  155; 
Walters  v.  Neafus,  136  Ky.  756,  125  S. 
W.  167.  If,  when  the  will  is  read  as 
a  whole,  there  is  a  question  as  to 
whether  or  not  the  entire  estate  is  dis- 
posed of,  that  interpretation  will  be 
given  to  the  language  used  which  will 
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dispose  of  the  entire  estate."  Oray  v. 
Garnett,  14S  Ky.  :{4,  14(5  S.  W.  18. 
523-42  Kelly  r.  Kelly  (la.),  330  N. 
W.  3S0;  Van  Horn  r.  Demarest,  77  N. 
J.  Eq.  2G4,  77  A.  3.')4. 
523-43  Hull  v.  Thorns,  82  Conn.  647, 
74  A.  925. 

Self-serving  declarations,  ma<le  after 
perforinance  by  (itlit-r  I'Urty.  inadmissi- 
ble. Gunter  r.  (Junter.  174  Fe.l.  933, 
98  C.  C.  A.  545;  Dalby  r.  MaxfieM,  244 
111.  214,  91  N.  E.  420. 
524-14  Stiles  r.  Breed,  151  la.  86, 
130  N.  W.  376;  Oliver  v.  Johnson,  238 
Mo.  359,  142  S.  W.  274;  In  re  Burke's 
Est.,  66  Or.  252,  134  P.  11. 
Making  will,  not  basis  to  support  infer- 
ence of  contract  to  make  it.  Miller  r. 
Hill,  64  Misc.  199,  118  X.  Y.  S.  63. 


as  the  representatives  of  a  larpe  body 
of  the  voters  of  a  community,  and 
who  have  assumed  pecuniary  oblif:a- 
tions  in  connection  with  the  case  in 
other  respects,  which  the  statutes  com- 
pel them  fo  pav.  Altfrelt  r.  Callaghan 
(Tex.  Civ.),  144  S.  W.  1166. 
545-46  Noon  r.  Mironski,  58  Wash. 
45:?.  los  p.  lor,9. 

547-55     But    see    Anderson    r.    Board 
of  Comrs..  91    Kan.  362,   137  P.  799. 
Police  officer  is  a  "city  officer"  within 
statute.     S.  r.  Kimniel,  256  Mo.  611,  165 
S.  W.  Inii7. 

552-78     ]'.  r.  Sharp,  78  Misc.  528,  139 
X.  Y.  S.  995. 

552-80     Kirke  r.  Strafford  County  76 
N.  H.  ISI.  HO  A.  1046. 
554-85     Suthon  r.  Laws,  132  La.  207 


WITNESSES 

Disclosure  of  knouJcanr  nhtaivccl  as 
revenue  officer,  641-36. 
540-22  Yazoo,  etc.  R.  <'o.  ''.  l?i<h- 
anlson  (Miss.),  61  S.  649. 
541-23  Duncan  r.  Holder,  15  N.  M. 
323,  107  P.  685,  fees  for  non  resident 
limited  to  distance  traveled  within  jur- 
isdiction. 

541-25  Bar  Assn.  of  City  of  Boston 
r.  Scott,  209  Mass.  200,  95  N.  E.  402; 
Hobbs  1-.  R.  Co.,  151  N.  C.  134,  65  S. 
E.  755. 

541-26     See  Hobbs  r.  R.  Co.,  supra. 
541-27     Contra,  llobbs  r.  R.  Co.,   151 
N.  C.  134,  65  S.  E.  755. 
541-28     Presumed  witness  not  sworn, 
iinnecesaarilv    subpoenaed.       Garcia     r. 
Ins.  Co.,  1   P.  R.  Fed.  233. 
542-35     Independent     Pack.     Co.     f. 
Burns,   168   III.  Apj..  4S2. 
543-36     But   see   Peav    r.   Searcy    Co. 
(Ark.),   163   S.   W.    1147. 
544-42     Altgelt    r.    Callaphan     (Tex. 
Civ.),    144   S.    W.    1166. 
Voter,    testifying   to    sustain    his   vote, 
is    an    interested    party.      Every    voter, 
either   for   pure   and    jiatriotic    motives, 
or  for  base  and  corrupt  designs,  is  in- 
terested in  sustaining  his  vote  whenever 
it  is  attacked,  and  to  that  extent  he  is 
an  interested  i^arty,  and  should  not  be 
allowed   to  profit   by  his  attendance   on 
court  in  order  to  testify  and  sustain  his 
vote.     Tliis  should  be  the  rule  in  every 
contested   election   case  where  the   con- 
testants  have   absolutely    no   pecuniary 
interest    in    the    case,    and    are    acting 


Hotel  Co..   129  Ia. 
S.,  12  Ga.  A  pp.   17, 


61    S.  204;    Egan   r 
163,  55  S.  7.50. 
556-91     Dixon   c. 

76  S.    E.    794. 

557-93     In.lependent      Pack.      Co.      r. 

Burns,    16S    111.    App.    482.      See    Marks 

r.    Merrill    Co.,   2(l3    Fed.    16.    mod.    188 

Fed.    S50. 

558-96     Ahrens    r.    Coleman.    121     N. 

Y.  S.   1121. 

558-97     Wohlforth     r.     Kuppler.     77 

Wash.  :?30,   V.M   P.  477. 

From  state  line.— Wohlforth  r.  Kuppler, 

77  Wash.   3.1<t.    137    P.   477. 

561-11     Marks    r.    Merrill,    20.T    Fed. 
K^    Vi:\   C.  C.   A.  380. 
563-21     Banks  r.  Mobley.  4  Ala.  App. 
510,    5S    S.    745. 

564-25     Lansing  W.  Co.  r.  Montgom- 
erv,   i»l    Ark.   600.   121    S.   W.    1052. 
567-40     See    Blankenship   r.   S.    (Ala. 
A). p.).    65    S.    S()0. 

574-65     See    vol.    11.    p.    109.    n.    22, 
and    supplement   thereto. 
581-92     S.    r.   Vanella,  40   Mont.  326, 
ion    P.    3()4. 

Accused  must  show  he  was  absent  or 
had  no  opportunity  to  be  present  at 
taking  of  de|>ositJon  bv  state.  S.  f. 
Vanella,  40  Mont.  326,  10(1  p.  364. 
581-93  Oborn  r.  S..  143  Wis.  249.  126 
X.  W.  737,  authenticators  of  documents 
as  to  competencv  of  witness. 
582-97  Xaftzger  r.  U.  S.,  200  Fed. 
494.  lis  C.  C.  A.  598,  And  sec  vol.  2, 
p.  9S2. 

582-1  Certificate  of  clerk  of  court  of 
foreign  state,  in  which  accuse<l  claimed 
he  was  naturalircil,  to  effect  no  record 
of  naturalization  could  be  found,  inad- 
missible  in   action   for   illegn'    r.M'i«trn. 
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tion.      P.   V.   Bromwich,    135    App.   Div. 
67^  119   N.   Y.   S.    833. 
590-23     P.  V.   Eogers,    163    Cal.    476, 
126  P.  143;  P.  V.  Ong  Git,  23  Cal.  App. 
148,  137  P.  283. 

Held  to  be  the  duty  of  the  court  to 
grant  the  order  where  an  affidavit  is 
filed  stating  sufficient  grounds  there- 
for. Hughes  V.  S.,  126  Tenn.  40,  148 
S.   W.   543. 

591-24  Southern  A.  C.  Co.  v.  Bowen, 
93  Ark.  140,  124  S.  W.  1048;  S.  v. 
Cristy,  154  la.  514,  133  N.  W.  1074; 
Druin  V.  C.  (Ky.),  1^4  S.  W.  856. 
592-26  Smith  v.  S.  (Tex.  Cr.),  156 
S.  W.  645. 

593-27  Hey  wood  v.  S.,  12  Ga.  App. 
643,  77  S.  E.  1130. 

593-31  Hughes  v.  S.,  126  Tenn.  40, 
148  S.  W.  543. 

595-37  Cole  v.  S.  (Tex.  Cr.),  165  S. 
W.  929. 

596-40  Hughes  v.  S.,  126  Tenn.  40, 
148   S.   W.  543. 

596-44  Belk  v.  S.  (Ala.  App.),  64 
S.  515;  Johnson  V.  S.,  8  Ala.  App.  14, 
62  S.  450;  Thomas  V.  S.  (Miss.),  60  S. 
781;  Eyan  v.  S.,  64  Tex.  Cr.  628,  142 
S.  W.  878.  See  also  vol.  3,  p.  239, 
n.  15,  and  supplement  thereto. 
601-55  Welch  v.  S.  (Tex.  Cr.),  147 
S.  W.   572. 

604-68  Professional  statement  of  at- 
torney to  court,  equivalent  to  statement 
under  oath.  In  re  Winslow's  Will 
(la.),  122  N.  W.  971. 
604-69  Gehl  v.  Brew.  Co.,  156  App. 
Div.  51,  141  N.  Y.  S.  133,  appeal  dejiied, 
156  App.  Div.  915,  141  N.  Y.  S.  1120. 
604-70  See  generally  vol.  7,  p.  271, 
et  seq.,  and  supplement  thereto. 
608-85  Any  member  of  board  con- 
stituting a  municipal  court.  Broad- 
water V.  S.,  10  Ga.  App.  458,  73  S.  E. 
691. 

611-13  Bradley  v.  S.,  3  Ala.  App. 
212,  58  S.  95;  Maddox  v.  City,  8  Ga. 
App.  817,  70  S.  E.  214;  Fairbank  r. 
Pairbank,  92  Kan.  45,  139  P.  1011; 
Wagner  v.  S.,  119  Md.  559,  87  A.  407; 
S.  V.  Fiore,  85  N.  J.  L.  311,  88  A. 
1039;  S.  V.  Fogleman,  164  N.  C.  458, 
79  S.  E.  879;  S.  v.  Cobb,  164  N.  C. 
418,  79  S.  E.  419;  Jacobs  v.  Warthen, 
115  Va.  571,  80  S.  E.  113. 
In  Wisconsin. — A  defendant  has  the 
right  to  re-examine  an  adverse  witness 
called  by  the  other  side  immediately 
after  the  close  of  the  plaintiff's  ex- 
amination as  to  all  matters  tending  to 
explain    or    qualify    testimony    already 


given,  but  not  as  to  defensive  matters 
not  brought  out  by  plaintiff's  counsel. 
Adams  V.  Bucyrus  Co.,  155  Wis.  70,  143 
N.  W.  1027;  Guse  v.  Mach.  Co.,  151 
Wis.  400,  139  N.  W.  195. 
612-14  Paul  V.  Clements,  176  Mich. 
251,  142  N.  W.  384;  Jacobs  v.  Warthen, 
115  Va.  571,  80  S.  E.  113;  Smith  f. 
Stanley,  114  Va.  117,  75  S.  E.  742. 
612-17  S.  v.  Solon,  247  Mo.  672,  153 
S.  W.  1023. 

612-18  Welch  v.  S.  (Tex.  Cr.),  147 
S.  W.  572. 

612-19  Abduction. — "Important  evi- 
dence on  the  essential  fact  of  the  com- 
plainant's age  was  given  by  her  mother, 
who  was  evidently  ignorant  and  con- 
fused. After  the  jury  had  been  charged 
and  had  retired,  they  returned,  and  on 
the  request  of  the  one  of  their  number 
the  mother  was  recalled  to  the  stand 
for  further  examination  on  this  subject. 
This  examination  was  largely  conducted 
by  members  of  the  jury,  although  the 
court  and  the  prosecuting  attorney  did 
ask  some  questions.  The  counsel  for 
the  appellant  was  not  denied  the  right 
of  subsequent  cross-examination,  he  ex- 
pressly disclaiming  any  desire  therefor, 
nor  did  he  request  the  privilege  of 
commenting  on  the  additional  evidence 
before  the  jury  retired  again.  .  .  . 
If  it  rested  in  the  discretion  of  the 
trial  judge  no  complaint,  can  be  effect- 
ively made  in  this  court  because  the 
discretion  was  exercised  in  favor  of 
allowing  it."  P.  V.  Ferrone,  204  N.  Y. 
551,  98  N.  E.  8. 

613-22  Dowler  r.  Gas  Co.,  71  W,  Va. 
417.  76  S.  E.  845. 

613-23  Mims  v.  S.  (Tex.  Cr.),  153 
S.  W.  321;  Hinman  v.  S.,  59  Tex.  Cr. 
29,  127  S.  W.  221. 

614-28     Bruggeman    v.    Illinois    Cent. 
R.  Co.,  154  la.  596,  134  N.  W.  1079. 
615-33     Pressley   v.    S.,    166    Ala.    17, 
52  S.  337. 

615-34  Madisonville,  H.  &  E.  R.  Co. 
r.  C,  140  Ky.  255,  130  S.  W.  1084; 
S.  r.  Martin,"  102  Miss.  165,  59  S.  7. 
616-39  S.  r.  Owens,  130  La.  746,  58 
S.  557;  Hughes  v.  S.,  126  Tenn.  40,  148 
S.  W.  543. 

617-42  P.  V.  Cord,  157  Cal.  562,  108 
P.  511;  Lury  v.  R.,  205  Mass,  540,  91 
N.  E.  1018;  Seebach  v.  R.  Co.,  177 
Mich.  1,  142  ISr.  W.  1086;  Crutchfield 
r.  S.  (Tex.  Cr.),  152  S.  W.  1053. 
618-43  Improper  question. — On  cross- 
examination  the  witness  had  been  asked 
with  respect  to  whether  N.  had  not  sold 
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certain  rams,  which  in  no  way  were 
related  to  or  had  any  connection  with 
the  rams  in  controversy.  On  redirect 
counsel  for  ajipnllant  asked  the  witness 
this  fjuestion:  "How  much  did  Nielson 
get  a  head  for  this  whole  lot  he  sold 
to  Aflamst"  By  this  lot  counsel  meant 
a  certain  lot  of  sheep.  Holt  r.  Nielson. 
37  Utah  566,  109  P.  470. 
619-44  See  P.  v.  Cord,  157  Cal.  562, 
]()«  P.  511;  Lemons  f.  S..  59  Tex.  ('r. 
299,   128  S.  W.  416. 

619-46  Crosswhite  v.  Co.  (Ala. 
A]<]\),  65  S.  298. 

619-47  P.  V.  Brecker,  20  Cal.  App. 
205.  127  P.  666;  Missouri,  etc.  R.  Co. 
r.  Goodrich  (Tex.  Civ.),  149  S.  W. 
1176. 

622-50  P.  r.  Dumas,  161  Mich.  45, 
125  N.  W.  766;  S.  r.  Roberts  (X.  M.), 
13S  P.  208;  In  re  Esterbrook 's  Est.,  83 
Vt.    229,    75    A.    1. 

623-52     Town    of    Wells   v.    Sullivan, 
119  ]\rinn.  389,  138  N.  W.  305. 
623-53     Spencer  v.  S.,  59  Tex.  Cr.  217, 
12S   S.  W.   118. 

625-58  Clemons  v.  S.,  167  Ala.  20, 
52  S.  467;  Maiey  v.  S.  (Tex.  Cr.), 
145  S.  W.  952. 

626-61  Yates  v.  S.  (Tex.  Cr.),  152 
S.  W.   1064. 

627-66  S.  V.  Wilson  (la.),  141  N. 
W.  337.  See  Doggett  i\  Greine,  163  111. 
App.    369. 

627-67  Penton  r.  Williams,  163  Ala. 
60.-^.   51    S.   35. 

627-68  Stephens  r.  S.  (Tex.  Cr.), 
145  S.  W.  907. 

627-69  Loudermilk  r.  S.,  4  Ala.  App. 
167,  58  S.  180  (where  the  court  re- 
fused to  allow  the  defendant  to  pro- 
long the  cross-examination  of  this  wit- 
ness after  she  had  been  examined  on 
direct,  cross,  and  redirect  examination 
by  re-examining  her  on  the  same  mat- 
ters she  had  already  tostifi<'<l  to  on 
direct,  cross,  and  rebuttal  examina- 
tion); Doniianovic  r.  TTartman,  169  ^[o. 
App.  204,  152  S.  W.  424. 
629-74  Inquiry  as  to  paper  not  in- 
troduced, improper.  S.  r.  Pagan,  1  Bovce 
(Del.)  45,  74  A.  692. 
630-80  Humphries  r.  S.,  2  Ala.  App. 
1,  56  S.  72. 

632-91  In  ro  Coburn,  165  Cal.  202. 
131  P.  352. 

634-3  In  re  Coburn,  165  Cal.  202, 
131  P.  352;  Russie  C.  Co.  r.  Woolworth 
&  Co.,  68  Misc.  454,  125  N.  Y.  S.  82. 
635-6  S.  V.  Angel,  93  S.  C.  149,  76 
S.  E.  190. 


636-8  In  re  Klinzner's  Will,  71  Misc. 
Gi'ii,   ].'{()   N.   Y.  S.  1059. 

636-9  Castleberry  v.  S.  (Okla.  Cr.), 
i:i9  P.  132.  See  vol.  3,  p.  14,  n.  30, 
and  sui)plement  thereto. 

636-12     S.    r.    Reese    (Utah),    135   P. 

27<t. 

638-18  Troxell  c.  R.  Co.,  205  Fed. 
8H(»;  Buckeye  P.  Co.  r.  Powder  Co.,  205 

Fed.    S27. 

639-28     Patterson  r.  P.  (Colo.  App.), 

]:!()    P.   618. 

640-33  Patterson  r.  P.  (Colo.  App.), 
i:!(i    P.    618. 

641-36  Internal  revenue  officers  have 
no  right  to  divulge  information  ob- 
tained solely  in  their  ofTicial  capacities. 
Regulations  of  department  so  directing 
have  effect  of  law  and  apply  where 
such  officer  is  witness  in  state  court. 
Stegall  r.  Thurman,  175  Fed.  813. 
641-41  Wilburn  V.  S.,  141  Ga.  510, 
81  S.  E.  444;  Sovereign  Camp  r.  Bailey 
(Tex.  Cr.),  163  S.  W.  683;  Karel  r. 
Conlan.  155  Wis.  221.  144  N.  W.  266, 
49  L.  R.  A.  (N.  S.)  826. 
641-42  P'nsign  r.  Pennsvlvania,  227 
U.  S.  592,  33  Sup.  Ct.  321,  57  L.  ed. 
658,  aff.  228  Pa.  400,  77  A.  657;  Wil- 
burn r.  S.,  141  C,a.  510.  81  S.  E.  444; 
C.  r.  Cameron.  18  Pa.  Dist.  753,  .36  Pa. 
C.  C.  161,  and  so  of  fourteenth  amend- 
ment. 

642-43  Contra,  Twining  r.  Xew  .Ter- 
sov,  211  IT.  S,  78;  C.  r.  Cameron,  18  Pa. 
Dist.    753. 

642-45  Mav  r.  U.  S.,  199  Fed.  53, 
117   ('.   C.   A.  431. 

642-46  Held  not  to  apply  to  corpora- 
tions. Baltimore  &  O.  R.  Co.  r.  Co., 
221    U.  S.  612. 

642-48  Un.lerwood  r.  S..  13  Ga.  App, 
2(i(),   7s  S.   E.   1103. 

A  statutory  requirement  that  operators 
of  motor  vi'hiilcs  stop  and  givo  their 
name  to  the  injured  person  or  to  the 
jtolice  is  not  in  con8ict  with  the  con- 
stitutional provision  relative  to  com- 
jnilsorv  self  incrimination.  P.  r.  Rosen- 
heim.^r.  209  N.  Y.  115.  102  N".  E.  5.30, 
10  D.  R.  A.  (N.  S.)  977. 
643-50  C.  r.  Pameron,  229  Pn.  592, 
7!t   A.   169. 

643-55  Lollar  r.  S.,  167  Ala.  112,  52 
S.    715. 

644-59     P.  r.  Cummins.  153  App.  Div. 
W.   ]■.',<  N'.   Y.   S.  517. 
Proceeding    before    a    justice    of    th« 
peace.     Faucett   r.  S.    (Okla.   Cr.),   134 
P.  839. 
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G44-60  P.  V.  Barnnovich,  16  Cal. 
App.  427,  117  P.  572;  C.  v.  Co.,  157 
Ky.  180,  162  S.  W.  823;  Wyres  V.  S. 
(Tex.  Cr.),  166  S.  W.  1150;  Pinckard 
r.  S.,  62  Tex.  Cr.  602,  138  S.  W.  601; 
S.  V.  Thome,  39  Utah  208,  117  P.  58; 
Karel  v.  Conlan,  155  Wis.  221,  144 
N.  W.  266,  49  L.  E.  A.  (N.  S.)  826. 
644-62  But  cannot  apply  to  con- 
tempt proceedings  where  the  contempt 
does  not  constitute  a  crime.  Merchants, 
etc.  Co.  V.  Board,  201  Fed.  20,  120  C. 
C.  A.  582. 

644-63  Ex  parte  Gauss,  223  Mo.  277, 
122  S.  W.  741;  Ex  parte  Eichel,  223 
Mo.  258,  122  S.  W.  743;  Ex  parte 
Hughes,  57  Tex.  Cr.  82,  121  S.  W. 
1118;  Edmonston  V.  C,  110  Va.  897,  66 
S.  E.  224. 

644-69  S.  V.  Drew,  110  Minn.  247, 
124  N.  W.  1091. 

Under  bawdy  house  act,  privilege  can- 
not be  claimed.  S.  v.  Gilbert  (Minn.), 
147  N.  W.  953. 

647-77  Beifeld  v.  Pub.  Co.,  198  Fed. 
658;  C.  V.  Co.,  157  Ky.  180,  162  S.  W. 
823. 

649-88  Although  membership  in  un- 
derwriter's association  will  render  in- 
surer liable  for  25%  of  loss,  witness 
cannot  refuse  to  answer  a  question  re- 
garding membership.  Ex  parte  Pepper 
(Ala.),"  64  S.  112. 

650-89  U.  S.  V.  Heike,  175  Fed. 
852;  S.  V.  Drew,  110  Minn.  247,  124 
N.  W.  1091;  S.  V.  Gardner,  88  Minn. 
130,  92  N.  W.  529;  Ex  parte  Gauss,  223 
Mo.  277,  122  S.  W.  741;  Ex  parte 
Hughes,  57  Tex.  Cr.  82,  121  S.  W.  1118. 
651-92  Contra,  Ex  parte  Hughes,  su- 
pra. 

652-94  S.  V.  Lee,  228  Mo.  480,  128 
S.  W.  987. 

652-97  Ex  parte  Nesson,  25  S.  D. 
49,  125  N.  W.  124. 

652-98  Seduction  where  previous  un- 
chastity  of  prosecutrix  is  shown.  Cook 
r.  S.,  102  Ark.  363,  144  S.  W.  221. 
653-4  C.  V.  Hotel  Co.,  157  Ky.  180, 
162  S.  W.  823  (exposing  quail  for  sale) ; 
S.  V.  Knox  (S.  C),  82  S.  E.  278  (pre- 
vious assaults). 

657-33  Johnson  v.  U.  S.,  228  U.  S. 
457,  33  Sup  Ct.  572,  57  L.  ed,  919; 
IT.  S.  V.  Rhodes,  212  Fed.  518;  S.  v. 
Pence,  173  Ind.  99,  89  N.  E.  488;  Mer- 
edith V.  S.  (Tex.  Cr.),  164  S.  W. 
1019. 

659-34  Birmingham,  etc.  Co.  v.  R. 
Co.,  L.  R.  3  K.  B.  (1913),  850,  109 
L.  T.  64,  57  S.  J.  752. 


Production  to  receiver  is  production  to 
court  which  will  protect  corporate  of- 
ficers from  illegal  use  of  books.  Man- 
ning V.  Co.,  242  111.  584,  90  N.  E. 
238. 

659-38     As   to   former   officers   of   a 

dissolved  corporation. — See  Wheeler  v. 
U.  S.,  226  U.  S.  478,  33  Sup.  Ct.  158,  57 
L.  ed.  309. 

659-39  Officer  of  insolvent  bank 
must  produce  books.  Burnett  V.  S.,  8 
Okla.  Cr.  639,  129  P.  1110. 

659-40  Wilson  v.  U.  S.,  221  U.  S. 
361;  Dreier  r.  U.  S.,  221  U.  S.  394; 
American  Lithographic  Co.  v.  Werck- 
meister,  221  U.  S.  603. 
A  stockholder  in  defunct  corporation 
must  produce  books.  Grant  v.  U.  S., 
227  V.  S.  74,  33  Sup.  Ct.  190,  57  L.  ed. 
423,  af.  198  Fed.  708. 
659-41  IT.  S.  V.  Halstead,  38  App. 
Cas.  (D.  C.)  69. 

659-43  Johnson  v.  U.  S.,  228  U.  S. 
457,  33  Sup.  Ct.  572,  57  L.  ed.  919. 
Scope  of  privilege  under  bankruptcy 
act.  See  Edelstein  v.  U.  S.,  149  Fed. 
636,  79  C.  C.  A.  328;  U.  S.  v.  Brod,  176 
Fed.    165. 

660-45  P.  17.  O 'Bryan,  165  Cal.  55, 
130  P.  1042;  S.  V.  Oden,  130  La.  598, 
58  a  351;  Ex  parte  Muncy  (Tex.  Cr.), 
163  S.  W.  29;  S.  v.  Thorne,  39  Utah 
208,  117  P.  58.  See  C.  v.  Cameron,  36 
Pa.  C.  C.  161,  for  ruling  on  effect  of 
clause  in  state  constitution. 
Privilege  does  not  apply  if  no  accusa- 
tion is  made  against  witness.  P.  V. 
O 'Bryan,  165  Cal.  55,  130  P.  1042. 
Evidence  of  mental  examination  sub- 
mitted to  by  accused  is  not  obnoxious. 
Lane  v.  S.,  59  Tex.  Cr.  595,  129  S. 
W.  353. 

660-46  Gillespie  v.  S.,  5  Okla.  Cr. 
546,    115    P.    620. 

661-53     Admissible.       S.     v.     Thomp- 
son,   161    N.   C.   238,   76  S.  E.   249. 
661-55     Hahn  v.  S.  (Tex.  Cr.),  165  S. 
W.    218.      See    supra,     "Physical     Ex- 
amination," 816-30. 

663-65     Daniels    v.    U.    S.,    196    Fed. 
459,'  116   C.   C.   A.   233;   S.   v.  Barwiek, 
89  S.  C.  153,  71  S.  E.  838, 
663-66     S.  V.  Lloyd,  152  Wis.  24,  139 
N.   W.    514. 

663-67  Davis  v.  Parsons,  165  Cal.  70, 
130    P.   1055. 

664-70  Hanson  v.  Village  (Minn.), 
148   N.   W.    276. 

665-75  See  Sovereign  Camp  i'.  Bailey 
(Tex.  Civ.),  163  S.  W.  683. 
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666-78     In    re   Bornn     Hat     Co.,     184 

Fod.  506. 

666-80  S.  f.  Andrews,  82  Vt.  314,  73 
A.   58G. 

666-81  P.  V.  Barnnovich,  16  Cal. 
App.  427,  117  P.  572;  Castleberrv  f. 
S.  (Okla.  Cr.),  139  P.  132. 
The  person  against  whom  the  witness  is 
called  has  no  rights  in  relation  to  the 
matter.  C.  v.  De  Masi,  234  Pa.  570,  83 
A.  430. 

666-91  S.  V.  McKowen,  126  La. 
1075,  53  S.  353;  Ex  parte  Barnes  (Tex. 
Cr.),  166  &.  W.  728. 

669-98  Sovereign  Camp  v.  Bailey 
(Tex.  Civ.),  163  S.  W.  683. 
670-3  See  Grant  v.  U.  S.,  227  U.  9. 
74,  33  Sup.  Ct.  190,  57  L.  ed.  423,  af. 
198  Fed.  708;  U.  S.  v.  Hcike,  175  Fed. 
852;  Sparks  r.  Reeves,  165  Ala.  352,  51 
S.  574;  Empire  Life  Ins.  Co.  r.  Ein- 
stein, 12  Ga.  App.  380,  77  S.  E.  209; 
Anderson  v.  S.,  8  Okla.  Cr.  90,  126  P. 
840. 

671-4  McGorrav  v.  Sutter,  80  O.  St. 
400,  89  N.  E.  10;'Karel  r.  Conlan,  155 
Wis.  221,  144  N.  W.  266,  49  L.  R.  A. 
(N.  S.)   826. 

671-5  Manning  v.  Co.,  242  111.  584, 
90   N.   E.   238. 

671-6  Empire  Life  Ins.  Co.  v.  Ein- 
stein, 12  Ga.  App.  380,  77  S.  E.  209; 
Anderson  r.  S.,  8  Okla.  Cr.  90,  126 
P.  840. 

672-8  McGorrav  r.  Sutter,  80  O.  St. 
400,  89  N.  E.  10. 

674-14  S.  r.  Llovd,  152  Wis.  24,  139 
X.  W.  514. 

674-19  In  re  Tracy,  177  Fed.  532 
(surrender  of  possession  of  books); 
Patterson  v.  P.  (Colo.  App.),  130  P. 
618;  Daly  v.  S.  (Fla.),  64  S.  358;  Mc- 
Cray  r.  S.,  134  Ga.  416,  68  S.  E.  62; 
P.  r.  Dist.  Co.,  76  Misc.  577.  137  N. 
Y.  S.  235. 

675-25  P.  r.  O'Brvan,  165  Cal.  55. 
130  P.  1042;  Finn  r.  Court.  145  la.  157. 
123  N.  W.  1066;  S.  V.  Urie,  35  Nev. 
268,    129   P.   305. 

675-26  See  U.  S.  r.  Ileike.  175  Fed. 
8.52 

676-33  C.  r.  Co..  157  Kv.  180,  162 
S.  W.  823;  P.  r.  Anhut,  162  Aj.p.  Div. 
517,  148  N.  Y.  S.  7. 
Evidence  may  be  used  in  subsequent 
proceding.  S.  r.  Stnut,  176  Mo.  App. 
12,  162  S.  W.  1064. 

Cowp.  In  re  Tracy.  177  Fed.  532  (sur- 
render of  books  by  bankrupt  to  re- 
ceiver permitted  their  use  by  authori- 
ties   of    state    in    proceedings    against 


bankrupt),  dIst.  Blum  r.  S.,  94  Md.  375, 
51  A.  2(;,  56  L.  R.  A.  322. 
677-35  Waer  r.  Waer  (X.  J.),  90  A. 
lo.lK.  See  also  vol.  9,  p.  972,  n.  60. 
679-46  But  prosecution  may  prove 
the  facts  to  which  accused  was  com- 
pelled to  testify  by  other  evidence. 
P.  r.  Cummins,  153"  App.  Div.  93.  13S 
X.   Y.   S.  5i7. 

6SO-51  If  statute  repealed  after 
testifying  witness  still  entitled  to  im- 
munity. Cameron  r.  U.  S.,  231  V.  S. 
710,  :]4  .Sup.  Ct.  244,  58  L.  ed.  44S. 
680-53  U.  S.  r.  Burdick,  211  Fed. 
492,  whether  or  not  he  accepts  the 
pardon. 

Refusal  to  accept  pardon  will  not  jus- 
tify partv  in  still  iiiaiiitaiiiing  the  priv- 
ilege. V.  S.  r.  Burdick,  211  Fe<l.  492. 
681-58  Flanarv  v.  C,  113  Va.  775, 
7.'   S.    ]■:.  280. 

683-67  Kx  j.arte  Muncv  (Tex.  Cr.). 
Hi.',   S.   W.  29. 

686-74  P.  r.  Bowman,  78  Misc.  425, 
13S  X.  Y.  S.  410. 

688-87  Citv  of  Anderson  r.  Fant,  96 
S.   C.   5,    79   S.    E.   641. 
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695-2  Johnson  r.  Haves.  i;'»9  Ga.  218, 
77  S.  E.  73. 

695-5  Releases  though  they  did  con- 
tain recitations  of  fact  which  would 
not  of  themselves  constitute  evidence. 
.\.lains  r.  Hill  (Tex.^.  119  S.  W.  349. 
An  erroneous  characterization  of  the 
written  instrument  in  the  pleadings  is 
immaterial.  Gamage  r.  Llewellvn,  139 
X.   Y.  S.  936. 

696-8  Seo  supra.  "Admissions."  392- 
79,   et   seq. 

696-10  Hardy  r.  Randall,  173  Ala. 
51(5.  55  S.  997;  Creilitors'  Union  f. 
Lundy,  16  Cal.  App.  567,  117  P.  624; 
Burton  r.  Meinert  &  ^filler.  136  Ga. 
420,  71  S.  E.  870;  Winter  r.  Dibble.  251 
III.  200,  95  X.  E.  1093;  International 
Text  Book  Co.  r.  Mackhorn,  158  111. 
App.  543;  Charles  H.  Conner  &  Co.  r. 
Mason.  143  Kv.  635.  137  S.  W.  235; 
Harper  r.  Davis.  115  Md.  349,  80  A. 
1012;  Jones  r.  Harris  (Tex.  Civ.).  139 
S.  W.  69.  Cnmp.  Beach  r.  Schroe<ler, 
47  Colo.  312.  107  P.  271. 
697-12  See  supra,  "Adverse  Posses- 
sion,"'   67S-71. 

697-15  Peculiarity  of  form  of  sig- 
nature mav  require  explanation.  Men- 
efee  v.  S., '59  Fla.  316,  51  S.  555. 
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698-18  Fidelity  &  C.  Co.  v.  Co.,  94 
Ark.  90,  125  S.  W.  653;  Welling  r. 
Strickland,  161  Mich.  235,  126  N.  W. 
471.  See  Beattie  v.  McMullen,  82  Conn. 
484,  74  A.  767. 

701-33     Graves    v.   J.    M.    Harris     & 
Bro.,  63  Fla.  169,  58  S.  236. 
704-49     Brodie  r.  Co.,  166    Ala.    170, 
51    S.   861;    Tillman   r.  Bomar,   134   Ga. 
660,    68    S.   E.    504;    Carlson  f.    Co.,   40 
Mont.  434,  107  P.  419;  Lindsay  v.  But- 
ton, 227  Pa.  208,  75  A.  1096. 
705-51     Gem  K.  Mills  v.  Thurman.  140 
Ga.  15,  78  S.  E.  408;  Doekery  v.  Maple 
(Tex.   Civ.),  125   S.   W.  631. 
705-53     Investment    Co.    v.   Trueman, 
63  Fla.  184,  57  S.  663. 
706-55     E.    E.    Forbes    Piano    Co.    r. 
Oliver,   11   Ga.   App.   65,   74  S.  E.   713. 
707-66     As  to  the  necessity  of  record- 
ing  power   of   attornev   see   Hobday    v. 
Kane,  114  Va.  398,  76 'S.  E. -902. 
709-78     Berry    v.    S.,    103    Ark.    153, 
146  S.  W.  139. 

709-83     Texas   &   P.   E.   Co.    v.   Isen- 
hower  (Tex.  Civ.),  131  S.  W.  297. 
710-85     Whitman  v.  Giesing,  224  Mo. 
600,    123   S.   W.    1052. 
Private    memoranda     in     reference     to 
dealings     with      other      parties,      with 
which    the    defendant    was    in    no    way 
connected.      Ellis    v.    W.    L.     Casey     & 
Co.,  4  Ala.  App.  518,  58   S.   724. 
Log    books,    see    supra,    "Admiralty," 
287-74. 

711-91  Morrow  v.  Prankish  (Del.), 
89  A.  740. 

711-92  Held,  admission  of  indebted- 
ness from  drawer  to  pavee.  Brandon 
V.  Distilling  Co.,  167  Ala.  365,  52  S. 
640. 

711-93  Contra,  Louisville  &  N.  R. 
Co.  V.  Dver,  152  Ky.  264,  153  S.  W.  194. 
Railroad  guide.— W.  U.  T.  Co.  v.  Gilli- 
land  (Tex.  Civ.),  130  S.  W.  212. 
712-95  Bernstein  v\  E.  Co.,  147  111. 
App.  443. 

Receipt  is  hearsay  when  given  by  one 
not  a  partv  to  the  issue.  Hornsby  v. 
.Jensen,  12  Ga.  App.  696,  78  S.  E.  267. 
712-99  IT.  S.  r.  Hillegass,  176  Fed. 
444;  Central  R.  Co.  v.  Malone,  165  Ala. 
432,  51  S.  730;  Colonial  S.  Co.  r  Lar- 
son, 47  Colo.  25,  105  P.  861;  McMilan 
V.  Co.,  133  Ga.  760,  66  S.  E.  943; 
Hardenburg  v.  Roberts,  146  la.  696, 
125  N.  W.  818;  Weymouth  v.  Goodwin, 
105  Me.  510,  75  A."  61;  S.tevens  r.  Gil- 
bert, 120  N.  Y.  S.  114;  Eastern  v.  Dunn, 
34  R.  J.  416,  83  A.  1057;  Tilden  v. 
Smith,  24  S.  D.   576,   124   N.   W.   841; 


Curtsinger  V.  McGown   (Tex.  Civ.),  149 
S.  W.  303. 

Expressions  and  abbreviations  in  letter, 
explained  by  writer.  Carter  v.  S.,  59 
Tex.  Cr.  73,  127  S.  W.  21.5. 
Admission  of  whole  letter  where  part 
only  is  competent.  Page,  etc.  Co.  D. 
R.  Co.,  162  111.  App.  492. 
713-1  Mobile,  etc.  R.  Co.  v.  Hawkins, 
163  Ala.  565,  51  S.  37;  Bowman  v. 
Callahan,  137  Ky.  773,  127  S.  W.  142; 
S.  V.  Johnson,  125  La.  347,  51  S.  289; 
P.  V.  Kennedy,  176  Mich.  384,  142  N. 
W.  771;  Martindale  v.  Cummins  Co., 
143  N.  Y.  S.  1100. 

Telegram  received  long  distance  from 
point  whence  it  was  sent  and  bearing 
letters  "D.  H., "  not  competent  to 
show  it  was  sent  on  a  frank.  Gaines 
V.  S.,  58  Tex.  Cr.  631,  127  S.  W.  181. 
713-2  Griscom-Spencer  Co.  v.  Ber- 
nier,  204  Fed.  74,  122  C.  C.  A.  388; 
Cassell's  Mills  v.  Co.,  166  Ala.  274,  51 
S.  969;  Barham  v.  Bk.,  94  Ark.  158,  126 
S.  W.  394;  Putnam  I,  Co.  r.  King,  82 
Kan.  216,  107  P.  559;  C.  r.  Howard,  205 
Mass.  128,  91  N.  E.  397;  Sills  v.  Purge, 
141  Mo.  App.  148,  124  S.  W.  605;  C.  v. 
Snyder,  40  Pa.  Super.  485.  See  vol.  8, 
p.  495,  n.  11. 

714-3  Salisbury  v.  Henion,  138  App. 
Div.  389,  122  N.  Y.  S.  748. 
714-4  S.  r.  Bartlev,  105  Me.  505,  74 
A.  1129;  Baltimore  C.  &  A.  R.  Co.  v. 
William  Sperber  &  Co.,  117  Md.  595, 
84  A.  72 ;  Galvin  v.  O  'Gorman,  40  Mont. 
391,  106  P.  887.  See  supra,  "Admis- 
sions," 392-81. 

715-5     S.   V.  Brown,  146  la.   113,  124 
N.  W.  899. 

715-6     Magruder   -v.    Montgomery,   33 
App.  Cas.  (D.  C.)  133.    See  supra,  "Im- 
peachment of  Witnesses,"  60-84. 
715-8     Camp.  C.  v.  Howard,  205  Mass. 
128,  91  N.  E.  397. 

715-9  Dillivan  v.  Bk.  (la.),  124  N. 
W.  350 ;  Havdel  v.  Gould,  136  App.  Div. 
594,  121  N.  Y.  S.  194;  Williams  v.  Ham- 
lin, 121  N.  Y.  S.  228. 
716-10  Huntington  v.  U.  S.,  175  Fed. 
950,  99  C.  C.  A.  440;  Kemper  v.  White- 
side, 122  N.  Y.  S.  265  (letter  written 
apparently  to  make  evidence);  Moore 
L.  Co.  V.  Walker,  110  Va.  775,  67  S. 
E.  374. 

716-12     Berry  v.  E.  Co.,  24  S.  D.  611, 
124  N.  W.  859. 

716-14     Foss   V.   Dullam,    111     Minn. 
220,  126  N.  W.  820. 
717-17     Sills  V.  Purge.  141   Mo.  App. 
148,  124  S.  W.  605;  Larrowe  M.  Co.  v. 
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R.  Co.,  ]37  App.  Div.  732,  122  X.  Y.  S. 
-)C>7. 

717-18  Unanswered  letter,  not  called 
for  by  any  previous  letter  and  not  re- 
quired to  complete  correspondence,  ad- 
missible only  when  it  is  of  res  gestae. 
Kemper  v.  Whiteside,  122  N.  Y.  S.  265. 
717-19  Emanuel  v.  U.  S.,  196  Fed. 
317,  116  C.  C.  A.  137. 
717-aO  Howard  r.  Anderson,  162  111. 
App.   256. 

717-21  See  supra,  "Statute  of 
Frauds,"   18-56. 

Not  admissible  against  third  parties. 
U.  S.  Exp.  Co.  v.  Long,  105  Ark.  130, 
150    S.    W.   576. 

717-22  Cabaniss  v.  S.,  8  Ga.  App. 
129,  68  S.  E.  849;  S.  v.  Morgan,  146  la. 
298.  125  N.  W.  166. 

718-25  S.  V.  Blake,  36  Utah  605,  105 
P.  910. 

718-26  In  re  Van  Ness'  Will,  78 
Misc.  592,  139  N.  Y.  S.  485. 
718-27  U.  S.  Exp.  Co.  v.  Long,  105 
Ark.  130,  150  S.  W.  576  (cit.  Encyc. 
OF  Ev.);  P.  V.  Frev,  165  Cal.  140,  131 
P.   127. 

718-28  S.  V.  Blake,  36  Utah  605,  105 
P.  910. 

718-29  Stevens  v.  Gilbert,  120  N.  Y. 
S.  114. 

719-30  Singer  v.  Xat.  F.  Ins.  Co.,  154 
App.  Div.  783,  139  X.  Y.  S.  375;  Hirsch 
r.  Lichtenstein,  79  Misc.  31,  139  X.  Y. 
S.  4. 

719-32  Central  E.  Co.  v.  Malone,  165 
Ala.  432,  51  S.  730. 
720-37  Undelivered  letter.— A  letter 
with  a  postmarked  envelope  is  com- 
petent which  has  not  been  received 
by  the  addressee  and  which  is  authen- 
ticated only  by  the  statements  made 
in  another  letter  written  by  the  sender 
which  enclosed  the  undelivered  letter 
and  envelope.  P.  v.  Dietmeyer,  164  111. 
App.  405, 
721-40     S.  V.  Sysinger,  25  S.  D.  110, 

125  N.  W.  879. 

723-48  Rvlee  v.  Bk.,  7  Ga.  App.  489, 
67   S.   E.   3S"3. 

724-49  Brandon  r.  Distilling  Co.,  167 
Ala.  365,  52  S.  640;  ISlartin  &  Sons  r. 
Bank  of  Leesburg,  137  Ga.  2S5,  73 
S.  E.  387;  Gasser  r.  Wall,  111   Minn.  6, 

126  N.  W.  284;  Goldfarb  r.  Goldman, 
141  N.  Y.  S.  479;  Kan.  Citv  M.  &  O. 
E.  Co.  V.  West  (Tex.  Civ.).  149  S.  W. 
206  (ex  parte  expense  bills);  Harris 
r.  Camp  (Tex.  Civ.),  148  S.  W.  597  (a 
diarv);  Luttrell  r.  Parry  (Tex.  Civ.), 
129  'S.  W.  865. 


724-50  Mental  state  of  writer  shown, 
bv  private  memoranda.  Lascelles  V. 
(iark,  204  Mass.  362,  90  X.  E.  875. 
Entries  in  diaries  and  memoranda  made 
by  architect  during  performance  of 
contract,  admissible  to  show  his  views 
and  conclusions  respecting  conformity 
to  contract,  he  being  arbiter,  and  un- 
able to  testify.  Beattie  v.  McMul- 
len,  82  Conn.  484,  14  A.  767. 
725-55  Stone  v.  Brick  Co.,  13  Cal. 
App.  203,  109  P.  103;  Davis  Bros.  V. 
A^audaha  R.  Co.,  168  111.  App.  621;  For- 
tier  V.  Timber  Co.,  Ill  Minn.  518,  127 
X.  AV.  414. 

727-57     .lohnson    v.     Union     Carbide 
Co.,  169  Mich.  651,  135  X.  W.  1069. 
728-59     Man.    Xat.    Bk,    v.    Hollings- 
worth.  106  Me.  326,  76  A.  880. 
728-61     Hirschman    v.    Ins.    Co.,    123 
X.    Y.    S.    781. 

730-73  Piowaty  f.  Sheldon,  167 
Mich.  218,  132  X.  W.  517. 
731-79  Otherwise  if  made  in  pres- 
ence of  ojiponent.  Athens  Mfg.  Co.  V, 
:\ralcolm,  134  Ga.  600,  68  S.  E.  329. 
731-83  Poreba  v.  Coal  Co.,  156  HI. 
App.  140. 

733-89  Winter  v.  Dibble,  251  111.  200, 
95  X.  E.  1093;  Ex  parte  Atkinson,  101 
Miss.  744,  58  S.  215.  See  vol.  10,  p. 
829,  et  seq.,  and  siij>i>lement  thereto. 
The  burden  of  establishing  the  genu- 
ineness of  a  disputed  paper  is  on  the 
partv  offering  it.  Bovd  i\  Kirch,  234 
Pa.  4.32.  S3  A.  366. 

735-93  Echerd  v.  Viele,  164  N.  C. 
122.  >!0  S.  E.  408. 

736-95  Indorsements  on  negotiable 
instruments.  Becker  v.  S.,  91  Xeb.  352, 
136  X.  W.  17. 

736-96  Indorsements  may  be  ex- 
plained. Beach  v.  Schroeder,  47  Colo. 
312.  107  P.  271. 

737-2  Cole  &  Co.  r.  Lea.  etc.  Co.,  35 
App.  Cas.  (D.  C.)  3.55. 
741-10  United  S.  Co.  r.  Meenan,  211 
X.  Y.  39,  105  X.  E.  106. 
742-11  De  facto  relation  of  writer 
of  letter  to  corporation  on  whose  be- 
half it  appears  to  have  been  written, 
shown.  Am.  P.  Co.  f.  Co.,  78  N.  .7.  L. 
65-^.   75    A.   976. 

742-12  Butterworth  f.  Cathoart,  168 
Ala.  262,  52  S.  896;  Marklev  r.  Tel. 
Co.,  151  la.  612.  132  X.  W.  37;  Quanah, 
etc.  R.  Co.  V.  Drummond  (Tex.  Civ.), 
147  S.  W.  728;  X>wman  r.  Xorris  Im- 
plement Co.  (Tex.  Civ.).  147  S.  W. 
725;  Smith  r.  S.,  58  Tex.  Civ.  106, 
124    S.    W.    919,    testimony    of   accom- 
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pliee  not  competent  to  admit  letter  as 
corroborative  evidence.  See  supra, 
"Documentary  Evidence,"  829-65. 
743-13  Thayer  v.  Schley,  137  App. 
Div.  166,  121  N.  Y.  S.  1064;  S.  v. 
Blake,  36  Utah  605,  105  P.  910.  See 
Monk  V.  S.,  105  Ark.  12,  150  S.  W.  133. 
Authority  of  clerk  to  sign  name  of 
purported  writer,  inferred  though  tes- 
timony shows  it  was  not  his  signature. 
Central  E.  Co.  v.  Malone,  165  Ala.  432, 
51  S.  730. 

744-14  Boston  Elev.  R.  Co.  v.  Boy- 
ton  Co.,  211  Fed.  812  (C.  C.  A.). 
744-15  Boston  Elev.  B.  Co.  v.  Boy- 
ton  Co.,  211  Fed.  812  (C.  C.  A.);  Model 
M.  Co.  V.  Webb,  164  N.  C.  87,  80  S.  E. 
232;  Tilden  v.  Smith,  24  S.  D.  576,  124 
N'  W.  841.  See  vol.  2,  p.  810,  n.  11; 
vol.  9,  p.  885,  n.  25;  p.  889,  n.  35;  p. 
897,  n.  77;  vol.  14,  p.  754,  n.  47;  and 
supplement  thereto. 

744-18     Barham  v.  Bk.,  94  Ark.  158, 
126   S.  W.  394. 

Statement  on  letter    offered    it    is    in 
answer  to  one  received,  does  not  prove 
fact.     Consolidated  G.  Co.  v.  Hammond, 
175   Fed.   641,   99  C.  C.  A.   195. 
745-19     Salisbury  v.  Henion,  138  App. 
Div.  389,  122  N.  Y.  S.  748. 
748-31     A.  S.  Cameron  Steam  Pump 
Works    V.    Lubbock    Light    &    Ice    C6> 
(Tex.  Civ.),  147  S.  W.  717. 
750-35     Walden  v.  Assn.,  89  Neb.  546, 
131  N.  W.  962;  Model  M.  Co.  v.  Webb, 
164  N.  C.  87,  80  S.  E.  232.     See  vol.  2, 
p.  810,  n.   11;   vol.  9,  p.   885,  n.  25;   p. 
889,  n.  35;  p.  897,  n.  77;  vol.  14,  p.  744, 
n.  15;  and  supplement  thereto. 
Memorandum    held    admissible    though 
unsigned.      Barnett    v.    Bank,    148    la. 
667,  127  N.  W.  1012. 
750-36     M.  K.  &  T.  R.  Co.  v.  Walk- 
er, 27  Okla.  849,  113  P.  907. 
751-40     Hardenburg    r.    Roberts,    146 
la.  696,  125  N.  W.  818,  by  silence. 
755-50     Receipt  of  letter  may  be  tes- 
tified   to    by    addressee.      Baldridge    v. 
Stribling,  101  Miss.  666,  57  S.  658. 
756-54     Letter-head.      Georgia     Steel 
Co.    V.    White,    136    Ga.    492,    71    S.    E. 
890. 

758-64     Thompson     v.     Wilkinson,     9 
Ga.  App.  367,  71  9.  E.  678;  Nelson  v. 


Bock,  84  N.  J.  L.  123,  85  A.  1009; 
Boyle  V.  Knauss,  81  N.  J.  L.  330,  79 
A.    1025. 

760-74  Judy  v.  Judy,  261  111.  470, 
104  N.  E.  256. 

764-83  Prescott  v.  Fletcher,  133  Ga. 
404,  65  S.  E.  877;  Sanger  v.  Bacon 
(Ind.).  101  N.  E.  1001. 
766-88  As  between  the  parties  to  a 
deed  the  fact  that  a  subscribing  wit- 
ness had  an  indirect  interest,  such  as 
commissions  due  a  real  estate  agent  or 
a  claim  on  part  of  the  money  to  be 
received  would  not  make  him  incom- 
petent as  he  has  no  interest  in  the 
land  itself.  Carolina  Timber  Co.  v. 
Holden,  90  S.  C.  470,  73  S.  E.  869. 
767-91  Brock  v.  Brock,  140  Ga.  590, 
79  S.  E.  473. 

774-12     Winding     Gulf     C.      Co.      v. 
Campbell  (W.  Va.),  78  S.  E.  384. 
775-18     Pugh   V.    Jackson,    154    Ky. 
772,  159  S.  W.  600. 
781-38     Merck    v.    Merck,    89    S.    C. 
347,   71   S.   E.  969. 

789-67  Berst  v.  Moxom,  157  Mo. 
App.  342,  138  S.  W.  74. 
794-82  Decedent's  denial  of  knowl- 
edge of  letter  offered  by  defendant  may 
be  proved,  and  author  of  letter  may 
testify  to  fact  of  authorship  and  de- 
cedent's lack  of  knowledge  respecting 
it.  Griffin  v.  S.,  165  Ala.  29,  50  S. 
962. 

795-89  See  vol.  9,  p.  248,  n.  50,  and 
supplement  thereto. 

795-91  Supreme  Lodge  v.  Baker,  163 
Ala.  518,  50  S.  958. 

795-92  Martin  v.  S.,  2  Ala.  App.  90, 
58  S.  83;  National  Produce  Dist.  Co,  v. 
Growers'  Assn.,  10  Ga.  App.  338,  73 
S.   E.    606. 

Evidence  sufficient. — Holtzclaw  v.  Mil- 
ev,  172  Ala.  15,  55  S.  150. 
796-96  Louisville  &  N.  R.  Co.  v.  Hol- 
land, 173  Ala.  675,  55  S.  1001;  Brittin 
r.  McClelland,  156  111.  App.  158. 
Effect  of  instruments  is  for  court.  Em- 
pire T.  &  L.  Co.  V.  Mooney  (Tex.  Civ.), 
128   S.   W.  907. 

798-4  The  location  of  land  described 
in  a  deed  is  a  question  of  fact  for  the 
jury.  Marks  v.  Ligonier  Borough,  233 
Pa.  372,  82  A.  477. 
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